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(Sopreme  Oonrt  of  Oklahoma.  Tan.  21, 1918.) 

(Bi/Halnu  by  the  Court.) 

1.  Appkax,  and  E^uob  (I  100*)— Appkalabu 
Obdeb^Betdbai.  to  vacate  —  Injunction. 

An  order  deivins  a  motion  to  vacate  a 
temporaiT  injtmctioit  dating  the  pudency 
the  aoit  u  not  an  ^pealable  order. 

[Ed.  Note^For  other  caaea,  aee  Appeal  and 
Error,  Oant  Diff.  H  970-680;  Dec  Dig.  1 
100 

2.  Afpkal  and  Ebbob  (I  B20*)— Bbvibw— 

SUFFICXBNOT  OP  BXOOBD. 

Motions  presented  in  the  trial  coort,  ral- 
ings  thereon,  and  ezceptiona  thereto,  are  not 
a  part  of  the  record  proper,  and  to  he  re- 
viewed on  ajipeal  must  be  bronght  to  the  at- 
tention of  the  Snpreme  Court  by  bUl  of  exfiep- 
t^Hu  or  case-made. 

[Ed.  Note.— For  other  caaea,  aee  Appeal  and 
Error.  CenL  Dig.  fl  235&~2366;  Dec  Dig.  i 
520*} 

CommiasioiierB*  Opinion,  Dlvlfllon  Mo.  2. 
Error  from  Dlatrlct  Gonrl;  Bogen  Gonnty; 
T.  L.  Brown,  Judge. 

Action  by  J.  G.  Bnclter  and  others  against 
the  Brown-Beane  Company  and  another. 
From  an  order  refoslng  to  vacate  a  tempora- 
ry  injnnctlon,  ditfmdantB  bring  error.  Dis- 
missed on  rehearing. 

Blddlaon  &  Campbell,  of  Tolsa,  for  plaln- 
tlffiB  In  error.  John  Q.  Adams,  of  Olare- 
more^  and  Randolph  &  Haver,  of  Tulsa,  for 
defendants  In  error. 

BREWER,  C.  This  case  was  dismissed  by 
this  court  In  an  opinion  filed  July  IS,  1912, 
on  motion  of  the  defendants  in  error,  because 
said  case-made  was  not  served  upon  the  de- 
fendants in  error  within  the  time  fixed  by 
law,  or  an  extension  thereof  ordered  for 
cause  shown,  by  the  court.  A  petition  for 
rehearing  was  filed  later,  in  which  it  Is  claim- 
ed that  the  cause  ought  not  to  have  been 
dlnnlssed  on  the  ground  tliat  the  case-made 
was  void  fbr  want  of  legal  service,  for  the 
reason  that  the  main  controversy  was  that 
the  petltton  filed  In  the  district  court  did  not 
Btate  facts  snflSdsnt  to  aatborlze  the  granting 


of  a  temporary  Injunction;  and  that  ttils 
oonrt  can  consider  that  aawtkm  wlUiont  a 
case-made  or  bill  of  exceptions,  becanae  the 
purported  case-made  has  also  been  properly 
certified  by  the  district  clerk,  and  is  there- 
fore a  transcrmt  of  the  record. 

We  have  again  examined  the  record  pre- 
sented and  find  that  the  proceedings  la  tlils 
case,  and  the  refosal  ot  the  court  to  vacate 
Its  temporary  Injnnctlon  were  based  upon 
evidence  taken  npon  a  motion  filed  by  the 
plalntUb  In  enot,  as  defendants  below,  to 
vacate  and  set  as^  the  iweUmlnary  Injunc- 
tl<m.  The  only  Issue  heard  by  the  court  was 
on  Qiis  motion  to  vacate  the  temporary  In- 
junction during  the  pendency  at  the  suit 
The  court  heard  considerable  evidence  on 
the  motion  and  refused  to  grant  same  and 
continued  the  temporary  Injunction  In  force. 

There  are  two  reasons  why  this  conten- 
tion of  appellant  cannot  be  sustained: 

[1]  First,  the  order  refusing  to  vacate  or 
modify  the  temporary  Injunction  durli^  the 
pendtticy  of  the  suit  was  not  an  appealable 
order  under  the  authority  of  School  District 
No.  8  et  aL  v.  Eakln,  23  OkL  821.  100  Fac. 
628;  following  Herren  v.  Merrllees,  7  Okl. 
261,  54  Pac.  4ffTi  Herring  et  aL  v.  Wiggins, 
7  Okl.  S12,  64  Pac  483. 

[2]  Second,  because  motions  presented  In 
the  trial  court,  the  rulings  thereon,  and  ex- 
ceptions thereto,  are  not  a  part  of  the  record 
proper,  and  to  be  reviewed  on  appeal  must , 
be  brought  to  the  attrition  of  the  Supreme 
Court  by  bill  of  exceptions  or  case-made,  on 
the  authority  of  a  long  line  of  cases.  Oraig 
T.  Greer,  Sheriff,  124  Pac  1096,  not  ofildally 
reported;  Oreen  et  al.  v.  Incorporated  Town 
of  Yeager,  23  Okl.  128.  99  Pac.  906;  Lamb 
et  al.  V.  Young  et  aL,  24  Okl.  614,  104  Pac 
335;  Nelson  et  al.  v.  Glenn  et  al..  28  OkL  57S. 
115  Pac  471;  Tribal  Development  Go.  v. 
White  Bros,  et  al..  28  OkL  625,  114  Pac  736; 
Richardson  v.  B^dleman,  126  Pac  816,  818, 
not  officially  reported. 

The  ia^;>eal  was  properly  dismissed,  and 
the  petition  for  rehearing  is  denied. 

PER  ODRIAU.   Adopted  In  whola 
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VAN  EMAN  v.  MOSIXG. 
(Supreme  Coart  of  Oklahoma.   Dec.  7,  1912.) 

(SyUahut  ly  the  Court.) 

1.  Mortgages  (|  277*)  — Sale  of  Land- 
Mortgage    Debt  —  Liability    of  Pub- 

CHASEB. 

The  mere  parchaee  of  the  equity  of  re- 
demption in  morteaged  land  does  not  make 
guch  pnrchaaer  liable  peraon&lly  for  tiie  pay- 
ment of  the  mortgage  debt 

[Ed.  Note.— For  other  cases,  see  Horteago. 
Cent  Dig.  H  726,  727;  Dec.  Dig.  i  277:*] 

2.  MoBTOAOES  (i  277*)— Sau  of  Laito  — 
MoBTOAOB    Debt  —  liUBixiTr   or  Pub- 

CHA8BB. 

No  personal  obligation  rests  upon  the  pur- 
chaser of  mortgaged  land  to  pay  the  mortgaged 
debt,  unless  by  agreement  he  assumes  its  pay- 
ment, or,  l>y  retaining  the  amount  out  of  the 
purchase  price,  or  otherwise,  he  clearly  makes 
the  debt  his  own. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  81  726,  727;  Dec.  Dig.  {  277.*] 

3.  HoBTaAOBS  (I  669*)— FOBBCLOSUBE— Sale 

or  liAND-^EFIOlBMCT  JUDOUEKT. 

Where  the  purchaser  of  mortgaged  land 
has  not  assumed  the  payment  of  the  mortgage 
debt,  nor  otherwise  clearly  made  the  debt  his 
own,  a  jpersonal  or  deficiency  judgment  can- 
not, ordinarily,  be  rendered  against  him  in  a 
suit  on  the  debt  or  to  foreclose  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
C^t^I^  Ij  1592,  1600-1603,  1605-1608;  Dec 

Commissioners*  Opinion,  Dirisloa  No.  2. 
Error  from  District  Court,  Pawnee  County; 
L.  M.  Poe,  Judge. 

▲ctitm  b7  William  Moslng  against  O.  S.  Van 
Eman.  Judgment  for  plaintiff,  and  defendant 
brings-  error.   Reversed  and  remanded. 

Eagleton,  Biddison  &  Merritt  and  Orton  & 
McNeill,  all  of  Pawnee,  for  plaintiff  in  error. 
Victor  O.  Johnson,  of  Shoshone,  Idaho,  and 
L.  S.  Wilson,  of  Baton.  N.  M.,  for  defend- 
ant In  error. 


BREWER,  C.  In  January,  1907,  Van 
Eman  and  Moslng  each  owned  an  undivided 
one-half  Interest  in  the  S.  E.  %  of  section 
20,  township  20  N..  range  7  B.,  in  Pawnee 
county.  Several  years  prior,  a  grantor  In 
the  chain  of  title  had  Incumbered  tiie  qnai^ 
ter  section  with  a  mortgage  for  $800.  Janu- 
ary) 1907,  tbe  two  owners  by  mutual  agree- 
ment iiartltloned  the  land;  Van  Sman 
quitclaiming  to  Moslng  the  W.  ^  and  Mos- 
lng to  Tan  Eman  the  B.  H  of  tbe  quarter 
section.  Van  Enutn  received  the  Improved 
80  and  paid  Moslng  $200  as  boot  to  equalise 
the  values.  It  was  unde»tood  that  the  In- 
cumbrance should  hold  In  equal  parts  as  a 
lien  upon  eatdi  man's  land.  Tbe  two,  prior 
to  the  division,  had  paid  interest  on  the 
mortgage  share  and  share  alifce.  In  August, 
1908,  Van  Eman  refused  to  pay  any  more 
Interest,  claiming  that  because  the  estate  of 
one  of  tbelr  former  grantors  had  not  been 
probated  tlie  title  was  defective.  When  the 


mortgage  note  became  due  In  February,  1908. 
Van  Eman  refused  to  pay  any  part  of  tbe 
debt  and  suggested  foreclosure  as  a  means 
of  cleaning  up  the  title.  Moslng  then,  with- 
out tbe  knowledge  of  Van  Eman,  so  far  as 
the  record  discloses,  paid  off  the  mortgage 
debt,  amounting  with  interest  to  $845.20,  re- 
ceived the  note  and  mortgage,  but  the  re- 
lease was  sent  by  the  mortgagee  direct  to 
tbe  register  of  deeds  and  was  recorded.  Aft- 
er tbe  recording  of  the  release.  Van  Eman 
sold  and  conveyed,  by  quitclaim  deed,  his 
interest  In  law  and  equity  in  the  land,  and 
this  deed  was  on  February  20,  1008,  also 
placed  on  record.  This  suit  was  brought 
March  7,  1908,  by  Moslng  against  Van  Eman 
and  his  grantee,  a  man  named  Hlnton,  on 
the  ground  that  they  had  conspired  together 
to  defraud  plaintiff,  and  to  defeat  bis  right 
to  a  lien  on  the  other  half  of  the  laud,  and 
to  subrogation  to  the  Hen  thereon,  and  for 
Judgment  against  Van  Eman  for  a  contri- 
bution to  the  amount  of  one-half  the  mort- 
gage debt  The  case  was  by  agreement  tried 
by  the  court,  which  found  that  "the  auc- 
tion of  conspiracy  to  defraud  plaintiff  is 
wholly  unsupported  by  any  evldmce  in  the 
case,"  and  further  that  "the  defendant  Hln- 
ton Is  an  Innocent  purchaser  for  value  and 
without  notice"  etc.  The  court,  however, 
held,  as  a  matter  of  law,  that  tbe  plaintiff 
was  entitled  to  a  personal  judgment  against 
Van  Eman  for  one-half  of  the  Indebtedness 
paid  off,  on  the  tbeory  that  he  bad  received 
the  benefits  of  the  payment,  and  therefore 
that  equity  will  raise  an  implied  promise  to 
pay  by  the  beneficiary  for  the  benefits  re- 
ceived. 

We  have  read  the  evidence  carefully,  and 
it  is  nowhere  shown  In  it  that,  when  Van 
Eman  sold  by  quitclaim  deed  all  his  right, 
title,  and  Interest  in  the  land,  he  had  any 
knowledge  that  tbe  mortgage  had  been  paid 
off  and  that  the  land  was  clear ;  nor  is  there 
a  suggestion  that  he  sold  it  as  clear  land, 
and  received  Its  full  value,  tliereby  receiving 
tbe  benefits  of  plaintiffs  paying  off  the  in- 
cumbrance. We  cannot  assume  facts  upon 
which  to  predicate  a  judgment  of  a  court. 
The  evidence  Introduced  Is  to  our  minds 
more  favorable  to  tbe  assumption  that  Van 
Eman  was  dlssatlsHed  with  Uie  land  and  the 
conditions  surroundlne  it,  and,  without 
knowledge  that  the  mortgage  bad  been  paid, 
found  a  purchaser,  and  sold  to  him  his  in- 
terest, consisting  of  an  equity  in  tbe  land, 
not  In  any  way  taking  Into  account,  or  get- 
ting the  benefit  of,  the  unknown  discbarge 
of  ttie  mortgage.  We  say  tbli^  because  ^e 
conveyance  to  Hlnton  was  merely  by  quit- 
claim deed  of  all  Us  Interert  In  law  and 
equity  in  the  premises.  This  tact  la  some- 
what significant.  If  Van  Eman  knew  tbe 
mortgage  had  been  paid,  and  was  s^lng, . 
and  receiving  tbe  price  for,  unincumbered 
land,  the  ordinary  course  would  have  been 
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for  the  pnrchAser  to  demand,  and  tbe  seller 
to  freely  eire,  an  ordinary  deed  or  convey- 
ance with  warranties. 

But,  tiowever.  It  is  futile  to  bere  speculate 
on  tho  matter.  The  judgmmt  must  stand, 
If  stand  It  can,  upon  the  record  as  made; 
and  this  falls  to  show  Uie  sllgbteat  fact 
provlni^  or  from  which  legitimate  Inference 
may  be  drawn,  that  Tan  Eman  did  other 
than  sell,  for  what  he  could  get  for  it,  his 
equity  in  land  incumbered  by  a  mortgage  he 
had  not  assumed  and  for  the  payment  of 
which,  therefore,  he  was  not  personally  liable. 

If  it  bad  been  shown  that  Tan  Eman  was 
aware  of  the  payment,  and  that  the  land 
was  clear,  and  with  tUs  knowledge  sold  it 
as  tnuHi,  receiring  Its  full  price  as  clear 
land,  thus  knowingly  taking  to  himself  the 
bmeflt  of  plaintiff's  payment,  a  very  differ- 
ent question  would  be  presented,  and  we 
would  feel  like  going  to  the  uttermost  fron- 
tier of  equitable  rules  to  a£9rm  the  case. 
As  It  stands  It  canDot  be  done. 

[1-3]  It  Is  the  law  that  the  mere  purchase 
of  the  equity  of  redemption  In  mortgaged 
lands  does  not  make  tbe  purchaser  liable 
for  tbe  payment  of  the  mortgage  debt  No 
personal  obligation  rests  upon  him  to  pay 
It  unless  by  agreement  be  assumes  tbe  debt, 
or  makes  the  debt  his  own,  by  retaining  tbe 
amount  of  It  out  of  the  purchase  price  or 
otherwise.  27  Cyc.  1340  et  seq.,  and  cases 
cited;  Jones  on  Mortgages,  vol.  2,  |  1712; 
Nelson  V.  Kogers  et  at,  47  Minn.  103,  49  N. 
W.  526;  Searing  y.  Benton,  41  Kan.  758, 
21  Pac.  800;  Hull  T.  YoQDg,  29  S.  C.  64,  6 
S.  E.  938;  Tlchenor  v.  Dodd.  4  N.  J.  Eq. 
454;  Mueller  v.  Renkes,  31  Mont  100,  77 
I^C.  512;  National  H.  B.  &  L.  Co.  r.  Scud- 
der-Oale  Gro.  Co.,  82  Mo.  App.  245 ;  Ritchie 
V.  McDuffle  et  al.,  62  Iowa,  46, 17  N.  W.  167 ; 
Scholten  t.  Barber,  217  111.  148,  75  N.  E. 
460 ;  Crebbln  v.  Shlnn  et  aL,  19  Colo.  App. 
302.  74  Pac.  795.  Unless  such  a  purchaser 
has  BO  assumed  the  debt  he  is  not  liable  In 
a  suit  to  foreclose  to  have  a  personal,  or 
deficiency  Judgment  rendered  against  him. 
Jones  on  Mortgages,  toI.  2,  {  1712. 

In  the  case  at  bar  neither  of  tbe  parties 
to  this  suit  were  personally  liable  for  the 
payment  of  the  mortgage  debt  not  having 
assumed  or  agreed  to  pay  it;  they  could 
bare  abandoned  the  property,  or  let  It  be 
sold  under  foreclosure.  Either  of  them 
could  sell  his  equity  in  tbe  land  and  wash 
his  hands  of  the  entire  matter ;  were  it  not 
BO,  it  would  be  extremely  hazardous  to  bare 
anything  to  do  with  incumbered  estates. 
Tbe  Incumbrance  being  against  tbe  land  of 
both  these  parties,  when  plaintiff  paid  It 
off,  he  was  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  to  proceed 
against  defendant's  lands  for  the  proper  con- 
tribution, unless  by  his  own  management  of 
the  matter  be  has  lost  this  rigbt  through 
the  coming  Into  the  case  of  the  rights  of  an 
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innocent  purctiaser  who  took  the  title  dis- 
charged of  the  incumbrance. 

Tbe  facts  disclosed  by  tbe  record  do  not 
call  for  an  application  of  the  equitable  doc- 
trbiea  so  interestingly  discussed  In  the  briefs 
filed. 

The  cause  should  he  reversed  and  re- 
manded. 

PER  CUBIAM.   Adopted  in  whole 


GOLDIE  T.  OOBDER. 
(Supreme  Court  of  Oklahoma.    Dec.  T,  1912.) 

fByllalut  hv  fAe  Court.) 

New  Teul  (J  104')— Gbouwob— Newlt  Dis- 
covEBED  Evidence— Admissions  bt  Pabtt. 
In  a  suit  on  account  for  $25  per  week,  or 
in  all  9900,  for  work  done  pursuant  to  a  parol 
contract,  and  on  quantum  meruit  for  a  like 
amount  for  the  same  servtceB,  where  plaintiff 
recovered  tbe  full  amount,  and  where  defend- 
ant had  shown  doe  diligence  in  hia  defense, 
which  waa  a  denial  of  said  contract  and  a 
set-off,  held,  that  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  sup- 
ported by  affidavit  that  plaintiff  during  bis  term 
of  service  had  admitted  that  be  "was  drawing 
$20  per  week,"  was  properly  sustained;  tbe 
same  being  a  distinct  &ct  coming  to  defend- 
ant's knomedge  after  tbe  trial,  and  material, 
and  not  cumulative. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |S  218-220,  228;  Dec  Dig.  |  104.*] 

Error  from  Superior  Court,  Oklahoma 
County ;  A.  N.  Mnnden,  Judge. 

Action  by  Wallace  R,  Goldie  against  W.  T. 
Corder.  From  an  order  granting  a  new  trial 
after  verdict  for  plaintiff,  he  brings  error. 
Affirmed. 

Bolen  &  Adklns,  of  Oklahoma  City,  for  - 
plaintiff  in  error.   Taylor,  Prultt  &  Sniggs, 
of  Oklahoma  City,  for  defendant  In  error. 

TURNER,  C.  J.  On  November  6,  1909, 
Wallace  R.  Goldle,  plaintiff  In  error,  sued  W. 
T.  Corder,  defendant  In  error,  in  tbe  supe- 
rior court  of  Oklahoma  county  on  account 
for  $900  for  work  and  labor  done  aa  a  sales- 
man in  his  shoe  store  from  April  15,  1907,  to 
June  15, 1909,  at  $25  a  week,  pursuant  to  an 
alleged  parol  contract  between  the  parties. 
For  a  second  cause  of  action  he  sued  in 
quantum  meruit  for  work  and  labor  done,  as 
a  shoe  salesman,  between  those  .dates,  alleg- 
ing said  services  to'  be  reasonably  worth  $25 
a  week,  or  in  all  $900.  For  answer  defend- 
ant, after  pleading  a  general  denial,  alleged 
by  way  of  set-off  that  he  had  paid  plaintiff 
certain  sums  set  forth  in  bis  answer;  that 
plaintiff  had  purchased  merchandise  from 
defendant  to  the  amount  of  $8.40,  and  alleg- 
ed that  plaintiff  was  absent  from  the  store 
certain  days  during  the  year  1907.  He  de- 
nied that  plaintiff  was  to  receive  for  his 
services  $25  per  week,  but  admitted  that  he 
was  indebted  to  plaintiff  In  the  sum  of 
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$201.00  aiHj,  whlcb  bft  tendered.  Upon  tbe 
laraes  tbas  Joined  Qiere  was  trial  to  a  jury 
and  jadgment  for  plaintiff  for  the  full 
amonnt  claimed.  On  NoTember  U,  1900. 
defendant  filed  a  motion  for  new  trial.  Od 
December  80,  1900,  defendant  ffled  a  second 
motion  tat  a  oew  trial  upon  the  ad^tlonal 
ground  of  newly  discovered  evidence,  basing 
it  upon  the  affidavit  of  G.  K  James,  vhldi 
aobstantlally  states  that  on  May  7,  1907, 
plaintiff,  in  a  ouiTersatloii  wiOi  aflBant,  stat- 
ed that  he  had  refused  to  conidder  a  propo- 
sition to  pnrChasa  an  interest  In  tJie  shoe 
store  of  defendant,  and  that  be  was  doing 
well  and  was  drawli^t  |20  pw  wedc;  that^ 
on  April  18,  1908,  he  had  another  convosa- 
Ucai  with  plaintiff,  In  whldi  he  made  the 
same  statemoits ;  tibat  affiant  la  a  travelliv 
salesman  visiting  Oklahoma  City  fonr  times 
a  year,  and  that  upon  these  visits  the  con- 
versatlona  occurred;  that  he  was  well  ac- 
quainted with  plaintiff,  having  known  him 
for  about  12  years  in  Kansas  City,  Iowa, 
and  Nebraska;  "that  he  knows  hla  reputa- 
tion in  said  vicinity  of  the  various  places  of 
residence  for  truth  and  veracity  among  the 
people  he  has  associated  with,  and  that  his 
reputation  Is  bad."  Also  in  support  of  the 
motion  defendant  filed  his  own  affidavit  In 
substance  that  it  was  some  two  weeks  after 
the  trial  when  he  first  discovered  that  he 
coDld  prove  by  the  affiant  James  the  mat- 
ters and  things  set  forth  In  his  affidavit; 
that  he  first  learned  of  tbe  witness  and  tbe 
things  he  would  testify  as  stated  when  he, 
on  November  22,  1909,  came  Into  affiant's 
store  In  Oklahoma  City;  that  prior  to  the 
trial  he  had  made  diligent  search  to  find 
witnesses  who  would  prove  those  facts,  and 
had  talked  to  various  persons  with  a  Tlew 
to  procuring  said  testimony ;  that  said 
James  has  assured  affiant  that  in  case  a 
new  trial  was  granted  be  would  attend  and 
testify  as  set  forth  In  his  affidavit,  and  "that 
said  newly  discovered  evidence  Is  not  merely 
cumulative,  corroborative,  or  impeaching,  but 
is  new  and  Important;  that  it  would  be  like- 
ly, as  affiant  verily  believes  and  charges,  to 
change  the  result  of  a  new  trial."  On  Janu- 
ary 1,  1910,  said  motion  for  a  new  trial  was 
heard,  and  later  sustained,  and  tbe  verdict  set 
aside  and  a  new  trial  granted.  Plaintiff  brings 
tbe  case  here,  and  assigns  for  error  that  tbe 
court  in  so  doing  abused  its  discretion. 

Of  course,  where  discretion  la  exercised  by 
the  trial  court,  this  court  will  reverse  where 
the  same  has  be^  abused.  But  this  motion 
did  not  invoke  the  discretion  of  that  court 
It  presented  a  simple  and  nnmlzed  question 
of  law,  and  we  wiU  not  interfere,  mtleaa  we 
can  see  that  the  court  erred  with  reference 
tbaieto.  Or,  as  stated  In  the  syllabus  of  J. 
Ten  Gate  t.  U.  BL  Sharp,  8  Okl.  800;  57  Pac. 
646:  '*rbi8  court  will  not  reverse  the  rollng 
of  the  trial  court  granting  a  new  trial,  nn< 


less  it  can  be  seen  b^ond  aU  reasonable 
doubt  that  the  trial  court  has  manUMtly 
and  materially  erred  with  reject  to  some 
pure,  simple,  and  nnmiud  qneatim  of  law, 
and  that  except  for  snch  oior  flie  mUng  of 
the  trial  court  would  not  have  been  made  as 
it  was  made^  and  that  it  ought  not  to  have 
been  so  made.  The  Supreme  Court  will  very 
seldom  and  very  rductantly  revme  tlie  de- 
cision or  order  of  tbe  trial  oonrt  vblch 
grants  a  new  trlaL" 

In  Olifford  D»Ter,  etc.,  By.  Co.,  12 
OcHo.  at  page  ISO,  20  Faa  at  page  836,  the 
court  said:  "Connsti  fiir  the  iVPeUee  Insist 
that  the  order  of  the  court  granting  a  new 
trial  will  not  be  as  readily  reversed  on  ap- 
peal as  when  the  motion  has  been  denied. 
That  such  la  the  gmeral  rule  there  is  no 
doubt,  but  it  idiould  be,  and  always  in  its 
application  has  been,  limited  to  cases  where 
there  is  a  discretion  reposed  In  tbe  court  be- 
low, or  when  the  new  trial  iB  granted  on  the 
ground  that  the  verdict  is  against  the  evi- 
dence, or  because  injustice  has  been  dona 
Where  the  court  grants  a  new  trial  on  a 
ground  not  discretionary,  and  errs  In  the  ap- 
plication of  a  legal  principle  in  so  doing; 
such  action  will  be  corrected  on  appeal 
just  as  readily  as  If  the  motion  bad  been 
overruled."  Stapleton  et  al.  v.  Obara,  124 
Pac.  65. 

But  tbe  teat  In  these  cases  Is  as  stated  In 
Shepherd  t.  Brenton,  15  Iowa  at  page  90, 
which  waa  an  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evldenob 
There  the  court  said:  "It  is  conceded  that 
if  tbe  court,  in  ordering  a  new  trial,  misap- 
plies or  mistakes  a  legal  proposition,  each 
ruling  will  be  reviewed  with  the  same  free- 
dom  as  If  made  at  any  other  stage  of  the 
trial.  In  such  a  case  this  court  does  not  su- 
pervise the  discretion  of  the  court  below, 
but  determines  whether  the  view  taken  of 
tbe  law  waa  correct  And  therefore,  if  it 
appeared  In  this  case  that  a  new  trial  was 
granted  to  liable  defendant  to  obtain  testi- 
mony impeaching  or  cumulative  merely,  or 
to  Introduce  testimony  to  obtain  which  no 
sufficient  diligence  had  been  used,  we  should 
have  no  hesitation  in  reversing  such  order; 
for  in  such  a  caae  the  court  would  have  no 
discretion.  The  law  settles  the  rights  of  the 
parties,  and  It  was  simply  the  duty  of  the 
court  to  declare  It"  But  sndi  the  court  did 
not  do,  as  contended.  The  newly  dlaeovered 
evidence  was  material  and  not  cnmnlatlvib 
The  evidence  is  all  before  oa.  The  iwindpal 
Issue  in  the  case  was  whether  plaintiff  was 
oatltled  to  recover  of  def^idant  ft  salary  of 
$26  a  we^  as  a  salesman,  either  on  a  parol 
contract  or  on  quantum  meruit  The  Jury 
found  that  he  was,  but  upon  which  does  not 
an>ear.  Tbe  plaintiff  testified  that  he  was 
so  entitled  <m  a  parol  amteact;  the  defend- 
ant testified  that  he  was  not,  and  that  no 
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sQch  contract  ever  existed.  The  newly  dis- 
covered erldenoe  is  to  tbe  effect  tbat  prior 
to  tbe  salt  and  dnrlng  his  term  of  aerrlce 
plaintiff  made  to  James  an  admlBsion 
against  his  Interest  and  in  effect  tliat  be 
"was  drawing  a  salary  of  V20  a  week."  This 
was  a  distinct  fact,  and,  if  admitted  in  evi- 
dence, might  change  the  result 

KUsm  y.  Jlllt  4  Kan.  482.  was  a  suit  for 
qoantom  memtt,  in  which  plaintiff  recover- 
ed. The  defense  was  that  certain  plastering 
In  dlspote  was  agreed  to  be  done  at  the 
same  price  for  which  plaintiff  plastered  de- 
fendant's saloon.    On  a  motion  for  a  new 
trial  on  tbe  ground  of  newly  dlseov^^d  erl- 
dmo^  anpported  by  affidavit  riiowlng  due 
dUlgeneek  and  that  plaintiff  had  admitted 
"be  was  to  plaster  for  the  same  price  that 
be  did  tlw  saloon,"  the  court  held  the  same 
to  be  s  distlDCt  fiict  coming  to  defendant's 
knowledge  after  the  trial,  and  material  and 
not  cnmnlatlTe,  and  that  the  motion  should 
haTa  hem  snstalned.  In  support  of  this,  aft- 
er dting  Waller  t.  Gravea,  20  Conn.  SOS,  and 
Gnyot  T.  Butts,  4  Wend.  (N.  T.)  678,  the 
Goort  said:  "The  affidavit  of  Stockman,  of- 
ftfed  In  wasigott  ot  ttie  motlcn  for  a  new 
trial,  states  that  Jill  admitted  to  him 
(Stockman)  in  conversation  tliat  be  was  to 
plastOT  tor  Qie  same  price  per  yard  tbat  he 
did  tbe  saloon.   JIU  swore  very  differently 
on  tbe  trial.  The  case  sews  to  be  exactly 
rfmiUT  to  that  of  Kane  v.  Burma,.  2  Bmedea 
A IL  [Miss.]  818,  dted  In  Ornbam  ft  Water- 
man on  New  Trials,  where,  In  an  actl<m  on 
a  promissory  note  against  13ie  maker  In  fa- 
vor of  plalntUTB  intestate,  after  verdict  for 
plaintiff,  defendant  produced  the  affldavtt  at 
witnesses  that  they  had  heard  the  intestate 
actoowledge  the  payment  of  (900  on  tbe 
note,  end  also  bis  own  affidavit  showing  that 
the  evidence  had  come  to  his  knowledge 
since  the  trial,  and  that  he  had  used  due 
diligence  to  discover  It  Held,  that  the  mak- 
er was  entitled  to  a  new  trial.   So,  also.  In 
Gardner  v.  Mitchell,  6  Pick.  [Mass.]  114  [17 
Am.  Dec.  849],  which  was  an  actltm  for  a 
breach  of  warranty  in  the  sale  of  oil,  the 
evidence  alleged  to  have  been  newly  discov- 
ered was  confessions  of  the  plaintiff,  and 
tbe  qnestiou  wa?  whether  it  was  new  or 
only  cumulative   The  confession  was  that 
the  oil  was  as  good  as  he  expected.  The 
court  held  this  to  be  a  new  fact,  not  before 
in  the  case,  and  awarded  a  new  trial.   I  am 
nnable  to  perceive  any  essential  pohit  of 
dlfftfence  between  these  cases  and  that  of 
tbe  newly  discovered  evidence  of  Adolpfa 
Stoctanan,  as  stated  in  his  affidavit  I  think 
tb»  canse  of 'jnsttoe  will  he  likely  to  be  rab- 
■erved  by  a  new  trlaL" 

We  are  therefore  of  opinion  that  the  court 
did  not  err  In  granting  the  motion  for  a 
new  trlaL 
Affirmed.  AH  the  Justices  concur. 


TUOKUK  V.  McLAUGHUN-FABRAB  CO. 
(Supreme  Ooart  of  Oklahoma.   Dec  7,  1912.) 

(BvlUbu»  &y  the  Court.) 

VBITOOB  AHD  PUBCHABKB    (I  196*)— HiGHTS 

OF  Pabtiss— Bbmts. 

Where  a  sale  of  property  is  eTtdenced  by 
a  written  contract,  under  tbe  terms  of  which 
the  UBe  and  possession  of  the  proper^  is  re- 
served to  the  vendor  until  all  the  purchase 

Srice  is  paid,  in  tbe  absence  of  a  stipulation 
1  tbe  contract,  or  proof  of  a  subseqnent  agree- 
ment as  to  the  rents,  the  vendee  is  not  enfitled 
thereto  nntU  he  has  fulfilled  his  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  <{_ 404-106:  Dec.  Dig.  < 
ISe^*    Landlord  and  Tenant  Cent  Dig.  i 

Commissioners'  OplnlMU  IMvlslon  No.  2. 
Error  from  District  Oonrt,  Osage  Oonnty; 
John  J.  Shea,  Judge 

AcUon  by  W.  C.  Tudier,  administrator  ot 
David  Fronkler,  against  the  McLaughlln-Far- 
rar  Company  for  r«it  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

Borae,  Leahy  ft  MacDonnld,  ct  Pawhnsfca, 
for  pUlntiff  in  error.  Grlnstead,  Uason  ft 
Scott,  of  Fa^Hska,  for  defendant  In  error. 

HARRISON,  C.  This  action  was  begun  In 
the  district  court  of  Osage  county,  April  5, 
1909,  by  W.  C.  Tucker,  administrator  of  tbe 
estate  of  David  Fronkler,  deceased,  against 
the  McLanghlln-Farrar  Company,  for  rent, 
alleged  to  be  due  to  the  estate  of  David 
Fronkler,  on  the  ground  tbat  David  Fron- 
tier was  the  owner  of  certain  lots  In  the 
town  of  Pawhuska,  and  the  owner  of  certain 
buildings  on  said  lots,  which  buildings  had 
a  rental  value  of  (30  i>ct  montb,  and  which 
bad  been  used  by  the  McLanghlln-Farrar 
Company,  without  payments  of  rent,  until 
the  rent  due  amounted  to  ¥1,200.  Wherefore 
they  ask  Judgment  for  said  amount  De- 
fendant answered  by  general  denial,  and,  as 
a  further  defense,  pleaded  a  conteact  entered 
into  December  1^  1905,  1^  and  between  Afc- 
Laogblin  ft  Farrar,  a  partnersh^,  which  was 
succeeded  by  McLanghlln-Farrar  OontpanT', 
a  corporatifm,  and  David  Fronkler,  doriiv 
his  lifetime  whonby  defendants  attempted 
to  show  tbat  prior  to  tbe  time  wtaidi  title  to 
lots  in  the  town  ot  Pawhuska  bad  been  con- 
veyed to  any  one  by  tbe  town-site  oonunla- 
slon  defMidants  had  possession  of  the  lota 
in  qnestifm,  and  owned  tbe  hnlldlngB  flureon; 
that  they  sold  said  buildings  to  David  Fron- 
kler, converts  same  by  written  cfmtract, 
signed  by  McLaughlin  ft  Farrar  and  David 
Fronkler,  by  the  terms  ot  which  Fnmkler 
paid  yiOO  In  cash,  tbe  balance  to  be  paid 
October,  1006,  the  contract  further  providing 
tbat  tbe  title  tn  and  possesdon  ot  said  baild- 
Ings  should  ronain  with  M£Lan|Jilin  ft  Far- 
rar until  the  balance  of  the  pnndiase  price 
was  tiOly  paid,  and  that  Oisy  dioald  have 
60  days  after  payment  of  purchase  money 
tn  which  to  give  poBsessUm  of  tbtt  biUldlngs 
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to  Frimbler.  fHie  cause  was  tried  In  October, 
1910,  and  Jndffoient  rendered  in  tavor  of  de- 
fendant From  ttila  Judgment  plaintiff  ap- 
pealed to  tills  court 

All  tbe  assignments  of  error  grow  out 
of  the  one  declidve  question  InTolved,  viz., 
wltether  the  judgment  of  the  court  was  sus- 
tained by  sufficient  evidence,  and  whether 
the  court  as  a  matter  of  law,  under  the  evi- 
dence before  It  misconstrued  Oie  contract  In 
question. 

The  contract  Is  as  follows:  "C<mtract  for 
sale  of  building.  This  agreement  ma^  and 
entered  Into  this  the  18th  day  of  December, 
1000,  by  and  between  Darld  Fronfeler,- party 
of  the  first  part  heirs  and  assigns,  and  Mc- 
Laughlin A  Farrar,  parties  of  the  second  part 
wltnessetb:  That  In  consideration  of  one 
thousand  dollars  ($l,O0aO0)  to  be  paid  as 
hereinafter  stated,  said  parties  of  the  second' 
part  ber^y  bargain,  sell  and  deHver  all 
buildings  and  improvements  erected  by  them 
on  lot  15,  and  ten  feet  off  of  the  west  side 
of  lot  ten  in  block  81,  Fawbuska,  as  shown 
by  the  official  plat  of  the  town-site  board, 
payments  to  be  made  as  follows:  Gash  In 
hand  one  hundred  dollars,  receipt  of  which 
is  hereby  acknowledged,  and  nine  hundred 
dollars  on  October,  1906.  It  is  further  agreed 
and  undeirstood  tibat  the  title  to  the  owner- 
ship of  said  buildings  and  improvement  does 
not  pass  from  the  said  HcLaug^hlln  &  Farrar 
until  the  payment  has  been  made  in  full,  and 
that  said  McLaughlin  &  Farrar  shall  have 
possession  of  all  buildings  and  Improvements 
on  said  lot  until  payment  has  been  made  in 
full,  and  shall  have  sixty  days'  time  in  which 
to  vacate  and  give  possession  after  the  final 
payment  has  been  made.  Dated  at  Fawbus- 
ka, Okl.,  this  the  10th  day  of  December, 
1905." 

In  addition  to  the  contract  the  court  heard 
oral  testlmtmy  from  both  plaintiff  and  de- 
fraidant  and,  upon  the  contract  the  oral  tes- 
timony, and  an  agreed  state  of  facts,  the 
court  rendered  judgment  for  defendant;  the 
facts  agreed  upon  being  as  follows:  "It  is 
admitted  by  the  parties,  plaintiff  and  defend- 
ant:  That  prior  to  the  18th  day  of  Decem- 
ber. 1905,  the  defendants,  McLaughlln-Far- 
rar  Company,  were  the  owners  of  certain 
improvements  consisting  of  a  one-room  store 
building  with  a  shed  attached  thereto,  and 
that  they  were  located  on  lot  15,  and  10 
feet  off  of  the  west  side  of  lot  16,  in  block  81 
of  the  city  of  Pawbuska,  Okl.  On  the  said 
18th  day  of  December,  1905,  McLaughlln-Far- 
rar  Company  contracted  with  David  Fron- 
kler,  deceased,  with  relation  to  said  im- 
provements. Tbat  said  contract  was  In  writ- 
ing, and  such  writing  is  offered  in  evidence 
as  'Exhibit  A.'  That  thereafter  tiie  town- 
site  commission  awarded  to  the  said  David 
Fronkier,  deceased,  the  preference  right  to 
purchase  said  described  real  property.  That 
he  also  purchased  the  same,  and  received  the 
deed  from  the  said  commission  on  or  about 
the  Ist  day  of  June,  1006,  and  has  at  all 


times  since  tbat  time  been  the  owner  of  such 
real  property.  That  at  the  time  of  the  en- 
tering Into  the  written  contract  offered  in  evi- 
dence as  'Exhibit  A'  the  said  David  Fron- 
kier paid  to  said  McLaughlln-Farrar  Com- 
pany the  sum  of  flOO  in  cash,  and  that  no 
other  sum  bu  been  paid  by  the  said  David 
Fronkier,  deceased,  or  his  r^resentatlves,  to 
the  said  MdCdughlln  ft  Farrar,  or  their  as- 
signs. That  the  said  McLanghUn-Farrar  Com- 
pany have  been  in  the  poasesslon  and  occu- 
pied said  improvements  since  the  18th  day  of 
December,  1905,  and  have  not  paid  any  rent 
for  the  same.  That  the  said  improvements 
mentioned  in  said  ccntract  have  at  all  times 
mentioned  been  situated  upon  said  lots,  and 
that  the  said  property  has  not  been  trans- 
ferred from  David  Fronkier  or  his  estate. 
That  David  Fronkier  was  a  Kavr  Indian  and 
could  not  read  or  vrrlt&  That  F.  W.  Farrar, 
a  white  man,  drew  the  contract  Exhibit  A. 
That  the  dalm  of  fOOO  was  presoited  to 
plaintiff  and  refused  unless  defendant  would 
account  for  rent" 

From  the  record  before  us  we  cannot  say 
that  as  a  matter  of  law  the  court  miscon- 
strued the  contract  and  ren^red  an  errone- 
ous judgment  for,  under  the  Issues  present- 
ed by  the  pleadings,  plalntUTs  title  to  the 
building  was  obtained  through,  and  evidenc- 
ed by,  the  foregoing  contract  and,  under  the 
agreed  state  of  facts,  the  contract  had  not 
been  compiled  with  by  plaintiff;  be  having 
made  defoult  in  payment  of  the  purchase 
price,  thereby  failing  to  do  the  very  thing 
which  woTild  have  given  him  the  right  of 
possession.  The  contract  plainly  provides 
that  McLaughlin  &  Farrar  expresdy  reserv- 
ed possession  of  the  property,  until  the  con- 
tract price  was  paid.  And  It  Is  agreed  that 
the  $900,  balance  due.  had  not  been  paid. 
Under  this  state  of  facts  we  do  not  feel  Jus- 
tified In  holding  that  the  court  erred  In  Its 
Qnding  of  fact.  Nor  can  we  say  that  upon 
such  finding  of  t&ct  the  court  erred  in  its  con- 
clu^ons  of  law;  the  material  feature  of  the 
conclusions  of  law  being  that  a  contract  of 
sale,  which  reserves  possession  of  the  proper- 
ty to  the  vendor  until  the  contract  price  is 
paid,  is  valid.  In  Masoner  v.  Bell,  20  Okl. 
618,  96  Pac.  239,  18  L.  R.  A.  (N.  S.)  166,  in 
an  opinion  by  Mr.  Justice  Turner,  this  court 
held:  "The  payment  of  the  purchase  price 
becomes  a  condition  precedent  by  l^al  Im- 
plication, and,  except  In  the  event  of  waiver 
by  the  vendor,  title  does  not  vest  In  the 
buyer  until  after  performance  of  such  condi- 
tion. Those  principles  are  upheld  and  as- 
serted by  an  unbroken  line  of  decisions  of 
the  appellate  courts  of  this  state,  as  well  as 
by  the  treatises  of  the  most  eminent  writers 
upon  the  subject  Fiedeman,  Sales,  {03;  1 
Benjamin,  Sales  (4th  Ed.)  818,  345;  South- 
western, etc.,  Co.  v.  Stanard,  44  Mo.  71,  100 
Am.  Dec.  255;  Hall  et  al.  v.  Railroad,  50 
Mo.  App.  179;  Stresovlch  v.  Kesting,  63  Mo. 
App.  57,"  The  principle  Involved  in  the 
case  supra  is  the  Identical  principle  involved 
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la  the  case  at  bar,  tIz..  the  right  to  reserve 
possessloii  an  til  the  contract  price  Is  paid. 

The  Jodgment  of  the  court  below  Is  there- 
fore affirmed. 

FEB  CUBIAH.  Adopted  In  wholei 


BANSON  et  at  T.  KENT  &  PUBDY  PAINT 
CO. 

(Sapreme  Ooart     Oklahoma.   Not.  18,  1912.) 

rfiytlabw      ike  Court.) 
1.  Apfeax  and  Ebbob  (1  758*)— Baixn— Set- 
Hita  Out  Evidence. 

Where  a  party  alJe^  error  on  account  of 
the  admission  or  rejection  of  evidence,  but  fails 
to  set  oat  in  his  brief  the  full  substance  of 
sncb  evidence  to  the  admission  or  reiection  of 
which  he  objects,  stating  specifically  his  objec- 
tion thereto,  the  same  will  not  be  reviewed  on 
appeal. 

[Ed.  Note.— For  ottier  cases,  see  Appeal  and 
Brror.  Cent  Diff.  I  3093 ;  Dec  Dig.  |  7&&*] 

2l  Tkaz.  (I  202*>— "iHGmucnoNS." 

"Instmetions^  are  directions  in  reference 
to  the  law  of  the  case,  enahilDK  the  jury  to  i>et- 
ter  onderstand  their  duty,  and  prevent  tliem 
from  arriv^  at  an  erroneous  and  wrong  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  U  474,  482,  488.  486;  Dec  Dig.  |  202.* 

For  atbex  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8668,  8664.] 

3.  Trial  d  228*)— Instbuctionb— Bequisitbs 
IN  Genebal. 

Instructiona  covering  20  pages  of  the  rec- 
ord, in  a  case  where  the  iaaues  are  few  and 
simple,  are  open  to  serious  criticism,  as  being 
too  long,  tediouB,  vague,  and  indefinite.  In- 
fttmetions  should  be  plain,  simple,  concise,  nn- 
ambigaouB,  and  consistent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  609-«12,  &26;  De&Dlg.  S  22a«] 

4.  iKBTBuonons  or  Oocbt. 

Instmctions  examined,  and  held  to  be  open 
to  critidsm,  but  not  to  snch  extent  as  would 
warrant  an  interference  with  the  judgment 

Conunlaaioners'  Opinion.  Division  No.  1. 
Error  txom  Dlatrlct  Court,  Oklahoma  County; 
John  J.  Carney,  Jndc& 

Actim  b7  the  Kent  ft  Pnrdy  Paint  Com- 
pany against  S.  B.  Hanson  and  another  for  a 
money  Judsment  on  account.  Judgment  for 
plaintUi;  and  defendants  bring  wror.  Af- 
firmed. 

W.  K.  Snyder,  of  Oklahoma  City,  for  plain- 
tlfCa  In  error.  OUver  C  Black,  of  OklabtHua 
City*  for  defendant  In  error. 

BOBERTSON,  C.  [1]  Counsel  for  plain- 
tiffs in  error  urge  four  assignments  of  error 
as  grounds  for  reversal  In  this  case;  the 
first  being  error  ot  the  trial  court  In  exclud- 
ing testimony  offered  by  plaintiffs  in  error 
relative  to  an  alleged  collateral  agreement 
between  plaintiff  in  error  S.  E.  Hanson  and 
defmdant  In  error,  the  same  being  a  part  of 
the  entire  transaction  between  said  plain- 
tiff in  error,  S.  E.  Hanson,  and  defradant 
in  error,  and  to  the  effect  that  said  S.  E. 
Hanson,  under  his  contract  with  defradant 


in  error,  could  make  sales  on  credit  and 
make  due  report  of  said  sales  on  credit,  the 
manner  of  reporting  said  sales  on  credit  to 
defendant  in  error  being  prescribed  by  said 
defendant  In  error,  its  agent  or  employ^. 
Objection  Is  made  by  defendant  In  error  to 
the  consideration  of  this  asfdgnment  of  er- 
ror by  the  court,  for  that  it  Is  not  saved  and 
presented  In  the  manner  and  form  required 
by  the  rules  of  this  court  This  objection  is 
well  taken  and  should  be  sustained.  It  has 
been  repeatedly  held  by  this  court  that  where 
a  party  alleges  error  on  account  of  the  ad- 
mission or  rejection  of  evidence,  bnt  fails 
to  set  ont  In  his  brief  the  full  substance  of 
such  evidence  to  the  admission  or  rejection  of 
which  he  objects,  stating  specifically  his  ob- 
jection thereto,  the  same  will  not  be  reviewed 
on  appeal.  Ward  v.  Richards.  28  Okl.  629, 
115  Pac.  791;  lerrapln  v.  Barker,  26  Okl. 
93,  109  Pac  931;  Lynn  v.  Jackson,  26  Okl. 
852,  110  Pac.  727 ;  Great  Western  Mfg.  C6.  v. 
Davidson  MUl  &  Elev.  Co..  26  OkL  620,  110 
Pac.  1096. 

Consideration  of  the  second  and  third  as- 
signments of  error  has  been  waived  by  plain- 
tiff  In  error,  and  the  same  will  not  receive 
farther  consideration  at  our  bands. 

[2,  3]  The  only  question  presented  by  this 
record  Is  that  found  In  the  fourth  aa^gn- 
ment  of  error,  and  deals  with  the  Instruc- 
tions given  by  the  court  to  the  Jury  In  this 
case.  Counsel  for  plaintiff  In  error  charge 
that  the  trial  court  In  this  case  has  "violat- 
ed every  known  canon  governing  the  Instruct- 
ing of  Juries;  that  the  instructions  are  not 
plain;  that  they  are  not  clear;  that  they 
are  not  simple;  that  they  are  not  concise; 
that  tb^  are  amblguons;  that  they  are  con- 
tradictory ;  and  that  they  are  Inconsistmt, 
misleading,  and  mntnally  exclusive  and  de- 
structive to  such  a  degree  that  not  even  a 
Philadelphia  lawyer,  much  less  the  ordinary 
man  who  sits  on  a  Jury,  could  tell  from  these 
instructions  what  the  law  was  governing 
this  case." 

The  above,  It  must  be  admitted.  Is  a  pretty 
severe  criticism  of  the  Instructions  given  in 
this  case.  An  Investigation  of  the  record 
discloses  that  this  Is  an  action  to  recover 
the  sum  of  $1,400  alleged  to  be  due,  for  mer- 
chandise, from  plaintiffs  In  error  to  defend- 
ant In  error.  The  case  was  not  overly  com- 
plicated or  difficult;  the  issues  being  few 
and  simple.  There  was  considerable  con- 
flict In  the  testimony.  The  instructions,  how- 
ever, cover  20  i>ages  of  the  record,  and,  to 
our  mind,  are  unnecessarily  long  and  tedious, 
and  while  they  are  not  complex,  and  do  not 
cover  any  issue  not  in  the  case,  yet  we  can- 
not refl*aln  from  saying  that  the  charge 
should  have  covered  less  than  half  the  space 
actually  consumed.  "Instructions"  are  di- 
rections with  reference  to  tbe  law  of  the 
case,  enabling  the  Jury  to  better  understand 
their  duty,  and  prevent  them  from  arriving 
at  erroneous  and  wrong  conclusions.  Leavltt 
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T.  Dcddunann.  SO  Okl.  428,  120  Fac.  983. 
They  should  be  idain,  simple,  oonds^  unam- 
blffuoiiH,  and  consistent.  Howevar,  we  are 
not  onmludf Dl  of  the  reaaoDs  for  the  fallore 
of  some  trial  courts  to  be  more  concise  and 
definite  In  matters  audi  as  the  one  under 
discussion.  Owing  to  the  congested  condi- 
tion of  the  dockets  of  many  of  the  trial 
courts  in  this  new  states  court  work,  as  In 
many  other  lines.  Is  prosecuted  under  a  full 
head  f3t  steam,  so  to  speak,  with  a  commenda- 
ble notion  on  the  part  of  trial  Judges  to  dis- 
patch quickly  the  public  bosinesB.  lawyers, 
In  their  proper  efTort  to  protect  their  cUoit's 
interests,  frequently  lose  sight  of  the  mani- 
fold and  exacting  duties  Imposed  upon  the 
overworked  trial  judge,  and  In  some  cases 
forget  to  prepare  careful  and  concise  Instruc- 
tions covering  the  Issues  which  they  know 
will  be  presented  at  the  trial.  Quite  fre- 
quttitly  they  ofTer  none  at  all,  and  the  trial 
court  very  often  Is  compelled  hurriedly  to 
prepare  Instructions  covering  the  Issues  of 
the  case  ta  hand  with  complicated  facts, 
and  frequently  under  new  laws  and  under 
conditions  such  as  exist  nowhere  else  than 
In  this  new  state.  Hence  It  Is  not  difficult 
for  one  to  understand  that  in  cases,  especial- 
ly where  attorneys  are  contentious  and  tech- 
nical, a  trial  court  may,  even  in  some  In- 
stances, In  a  vain  attonpt  to  save  time,  give 
to  Jnries  long  drawn  out,  obscure  and  In- 
definite, and  complex  instructions,  which  un- 
der dUferent  conditions  doubtless  would  be 
boiled  down  and  clarified,  which  would  not  be 
opoi  to  the  Indictment  laid  against  the  In- 
structions under  consideration. 

[4]  The  instructions  comi^alned  of  In  this 
case  are  too  long,  they  are  obscure,  i(nd  are 
vague  and  complicated  to  a  degree,  yet,  with 
all  their  faults,  we  cannot  say  that  they 
do  not  substantially  state  the  law  oi  the 
case,  or  that  they  are  so  misleading  that  the 
Jury  found  a  wnmg  verdict  by  reason  there- 
of. The  only  ^leclfic  objectton  urged  against 
them  is  that  the  one  given  on  page  804  of  the 
record  is  In  conflict  with  a  former  one  found 
on  page  293.  As  is  pointed  out  by  counsel 
ffur  defendant  In  error,  the  last  InstructlcMi, 
above  referred  to^  with  exertion  of  the  fol- 
lowing words,  "provided  you  further  find  by 
a  preponderance  of  the  evldoice  that  thwe 
was  an  arrangement  made  and  entered  Into 
between  plaintiff  and  defendant;  hy  which 
It  was  agreed  that  defendant  might  sell  goods 
on  credit  belongii^  to  plaintiff,"  la,  word 
tot  word.  Identical  with  plaintiff  In  error's 
requested  Instruction  No.  8,  found  on  page 
284  of  the  record.  In  our  opinion  the  proyU 
80  above  quoted  savea  this  instruction  ttom 
the  objection  lodged  against  it,  and  makes  it 
state  the  law  ot  the  case  applicable  to  the 
issue  ccmsidtted. 

After  a  careful  consideration  of  all  the 
evidence  in  the  case,  we  are  fully  satisfied 
that  the  jury  reached  the  right  conduslons, 
and  that  substantial  justice  baa  bem  done 


in  the  premises,  even  though  the  Instructfons 

are  opoi  to  the  above  general  criticism. 

The  Judgubott  of  the  district  court  ot  Ok- 
lahoma county  should  therefore  be  affirmed. 

FEB  OUBIAM.    Adopted  in  whol*. 


OILLILAND  V.  JAYNID3. 
(Supieme  Court  at  Oklahoma.  Oct  Uk  ISU.) 

(ByTlab^  »y  .(ib«  Court.; 

1.  BlOXnS  a  65*>— GoUFBNBATIOir  —  FKE- 

roBicAwca  or  OoNTaAcr. 

When  a  real  estate  agent  has  property  list- 
ed with  him  for  sale,  and  finds  a  pordiaser 
ready,  willing,  and  able  to  buy  on  the  t«RBs  on 
wfaidi  the  property  is  listed,  tiie  fact  that  he 
has  an  agreement  i^th  the  pnn^aser  that,  aft* 
er  the  purchase  Is  completed,  he  may  snbdlvlde 
the  property  and  sell  it  as  town  lots  for  a  eon- 
tingent  commission  will  not  defeat  hto  to 
recover  a  ccnnmissiMi  against  Us  (niglnal  disntr 
which  has  been  earned. 

[Bd.  Note.— For  other  cases,  see  BnAezs, 
Oent  Dig.  f|  48-^;  Dea  Dig.  |  6S.*} 

2.  Bbokkbs  (i  48*)— OoMPSHBanoir  —  FB- 

rOBlCANCB  OF  GONTBACT. 

In  order  for  a  real  estate  agent  to  noorer 
his  oonmiiBaion  (or  making  a  sale  whidi  has  not 
been  ccnnpleted.  It  is  necessary  for  him  to  find 
a  purchaser  who  is  ready,  willing,  and  able  to 
bay,  and  to  procure  a  written  agreement  to  boy 
from  the  purchaser,  which  will  be  enforceable 
against  him.  If  accepted  aod  signed  by  the  sellei; 
provided  the  adler  and  purchaser  have  iwtcmne 
together,  and  an  oral  agreement  to  buy  ac- 
cepted by  the  seller. 

[Dd.  Mote.— For  other  cases,  see  Broken, 
Oent  Dig.  S  eS ;  Dec  Dig.  |  48.«1 

CommlsslonerB'  Opinion,  Division  Na  L 
Drror  from  District  Court,  Muskogee  Coun- 
ty;  F.  L.  McCain,  Judg& 

Action  by  John  T.  Jaynes  against  J.  W. 
Gilllland  for  a  commission  for  the  sale  of 
real  estate.  Judgment  for  plaintiff,  and  de> 
fendant  brings  error.  Beversed  and  re- 
manded. 

N.  A.  Otbson  and  H.  0.  Thnrman,  both  of 
Muskogee,  tOr  plaintiff  In  error.  De  Boos 
Bailey,  J.  S.  Wyand,  and  Charles  A.  Moon, 
all  of  Muskogee,  for  defendant  In  error. 

AMB8,  a  The  first  error  assigned  and 
discussed  is  the  action  of  the  court  in  refus- 
ing a  peremptory  Instruction,  and  the  posi- 
tion of  the  plaintiff  In  error,  hereinafter  re- 
ferred to  as  defendant,  Is  thus  stated  in  his 
brief:  "We  maintain,  first,  that  a  binding 
contract  whw^y  the  plaintiff  was  to  sell 
property  of  the  defendant  as  the  defendant's 
^mt  was  not  prov^  at  the  trial ;  seoimd, 
that,  if  the  plaintiff  was  acting  as  the  agmt 
of  the  d^endant  In  the  sale  of  defendant's 
propoty,  tike  interest  which  he  would  Uave 
acquired  In  the  purchased  property  was  an- 
tagonistic to  the  Interest  of  his  principal^ 
and  he  is  not  entitied  to  any  commission; 
third,  that,  if  the  plaintiff  was  In  tact  acting 
as  the  defendant's  agent,  be  did  not  so  con- 
summate ft  sale  of  d^oidanf  ■  property  to 
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earn  any  commlasloii  because  tie  never 
broui^t  together  the  owner  and  a  purchaser 
who  waa  ready,  wUUnft  and  able  to  boy  on 
the  terms  named  by  the  owner.**  Of  these 
In  their  order. . 

Upon  the  first  proi>ositlon.  It  Is  snffldent 
to  say  that  there  was  testimony  reasonably 
tending  to  snpport  the  plaintUTB  averment 
of  ^ploymoit,  and  this  was  submitted  to 
the  Jury  for  determination,  under  proper  In- 
structions, and  their  wdlct  will  not  there- 
fore be  disturbed. 

[1]  Upon  the  second  proposition,  the  testi- 
mony tended  to  show  that  the  plalntUf  was 
the  agent  of  the  defendant  for  the  sale  of 
land ;  that  be  waa  authorized  to  sell  It  for 
a  net  price  to  the  defendant  of  $6.500 ;  that 
the  land  was  close  to  the  city  of  Muskogee ; 
that  the  plalntilf  negotiated  a  sale  to  cer- 
tain purchasers  for  $7.500 ;  that  be  told  the 
purchaser  that  this  was  the  net  price  at 
which  he  had  the  land  listed,  and  that  he 
was  mwiritig  no  commission  on  the  sale ;  that 
he  had  an  understanding  with  the  purchasers 
that,  after  they  bought,  the  land  should  be 
platted  and  sold  as  an  addition  to  the  dty  of 
Hoskc^ee;  that  out  of  the  proceeds  of  the 
sale  the  first  $9,000  was  to  be  paid  to  the 
purchasers,  and  the  excess  to  be  divided  be- 
tween the  plaintiff  and  the  purchasers,  pro- 
vided he  sold  It  out  within  a  certain  tlm& 
It  Is  contended  by  the  defendant  that  this 
Is  such  a  relation  to  the  purchasers  as  to 
make  the  agent's  Interest  antagonistic  to  that 
of  the  principal,  and  therefore  to  defeat  his 
right  to  recover  a  commission.  The  law 
does  not  penult  the  agent  of  a  vendor  to  be- 
come interested  as  the  purchaser,  or  as  the 
agent  of  the  purchaser,  In  the  subject-matter 
of  the  agency,  but  requires  of  the  agent  the 
exercise  of  good  faith  toward  the  principal. 
Plotner  v.  Chlllson,  21  Okl.  224,  95  Pac.  775, 
120  Am.  St  Rep.  776.  In  the  case  at  bar, 
however,  the  property  involved  was  listed 
for  sale  with  the  plaintiff  at  a  fixed  price, 
and  he  was  permitted  to  retain  as  his  com- 
mission all  that  he  might  receive  In  excess  of 
that  price,  and  we  do  not  think  under  the 
t&cta  of  this  case  there  was  any  such  rela- 
tion between  the  parties  as  to  defeat  a  right 
irtildti  the  plaintiff  would  otherwise  have  to 
recover  his  commission.  The  plaintiff  was 
not  the  purchaser ;  he  was  not  Investing  his 
money  in  the  land,  or  In  any  way  becoming 
liable  for  it  His  only  relation  to  the  pur* 
(dkase  was  an  understanding  with  the  pur- 
diasers  that  be  would  put  It  on  the  market 
tor  them  for  a  contingent  commission,  to  be 
taken  out  of  the  proceeds  after  they  had 
been  reimbursed-  In  full  and  allowed  an 
■freed  profit 

[2]  The  next  question  presented  is  one 
whldi  presents  difficulty.  Under  the  facts  In 
this  case,  is  the  plaintiff  entlUed  to  recov- 
er? The  verdict  of  the  lury  resolves  all  the 
disputed  questions  In  favor  of  the  plaintiff, 
maA  |mder  this  rule  the  fftcts  are  as  follows: 
Xbe  flBftnWhint  Usted  Us  land  for  sale  wtXb 


the  plaintiff  at  $6*000  net,  the  plaintiff  to 
have  as  his  eonunlaslon  all  that  the  land 
might  sell  for  In  excess  of  $6,500.  The  plain- 
tiff resided  in  Muskogee  and  the  defendant 
in  HoldenviUe.  Once  or  twice  prior  to  this 
transaction  the  plaintiff  requested  the  de- 
fendant to  come  to  Muskogee  to  close  a  sale 
which  he  bad  mada  The  defendant  came, 
and  the  purchasers  failed  to  buy.  The  plain- 
tiff then  negotiated  this  deal  with  the  pur- 
chases, and  the  testimony  tended  to  show 
that  they  were  ready,  willing,  and  able  to 
buy  the  land  on  the  terms  by  which  it  was 
listed  with  the  plaintiff.  No  written  agree- 
ment was  made  and  signed  by  the  proposed 
purchasers,  nor  did  they  pay  any  part  of 
the  purchase  money  to  the  plaintiff  or  de- 
fendant The  plaintiff  telephoned  the  de- 
fendant at  HoldenviUe  that  he  had  purchas- 
ers, and  for  him  to  come  to  Muskogee^  bring- 
ing the  necessary  papers  to  close  the  deal. 
The  d^endant  said  he  was  busy  at  the  time, 
but  would  come  over  in  a  day  or  two.  The 
next  day  he  wrote  the  plaintiff  that  he  had 
concluded  not  to  sell  for  less  than  $7,000 
net  The  plaintiff  again  tried  to  reach  him 
on  the  telephone,  but  when  the  defendant 
discovered  that  the  calling  party  was  Mus- 
kogee, be  dedtned  to  talk.  Nothing  further 
waa  done  until  several  months  afterwards, 
wheal  the  defendant  was  in  Muskogee  and 
this  suit  was  filed  against  him.  Upon  this 
exact  point  there  is  a  sharp  conflict  in  the 
authorities,  and  the  question  is  not  settled 
In  this  state.  Some  of  the  cases  hold  that 
the  broker  la  entitled  to  his  conmilBsion  for 
the  sale  of  real  estate,  though  the  purchaser 
never  enters  Into  any  enforceable  contract  of 
sale.  If,  as  a  matter  of  fact  he  Is  willing  to 
comply  with  the  oral  contract  and  the  own- 
er declines  to  do  so,  and  that  the  agent's 
duty  Is  ended  when  he  produces  a  purchaser 
ready,  willing,  and  able  to  buy.  Holden  v. 
Starks,  169  Mass.  603,  S4  N.  B.  1060.  38  Am. 
St  Bep.  451;  Oarlln  v.  Lifur.  2  GaU  App. 
500,  84  Pac.  202.  Other  cases  dted  as  sup- 
porting this  position  are  Stauffer  v.  Llneu- 
thal,  20  Ind.  App.  305,  64  N.  B.  643;  Mc- 
Farland  v.  Llllard,  2  Ind.  App.  160,  28  N.  B. 
229,  60  Am.  St  Rep.  284;  Ford  v.  Easley, 
88  Iowa,  603,  65  N.  W.  336.  But  a  close 
examination  dlsdoses  that  these  cases  are 
not  exactly  In  point  In  the  first  one  the 
owner  and  the  purchaser  entered  into  a  writ- 
ten contract  In  the  second  one  the  owner 
and  the  purchaser  met  In  person,  and  the 
owner  accepted  him  as  a  purchaser  without 
requiring  a  written  contract;  while  In  the 
third  the  exact  fiicts  on  this  proposition  are 
not  disclosed  by  the  opinion. 

On  the  other  hand,  there  Is  likewise  emi- 
nent authority  holding  that  it  is  necessary 
for  the  broker  either  to  effectuate  a  sale, 
or  where  the  seller  declines  to  proceed,  to 
present  him  with  a  written  agreement,  sign- 
ed by  the  purchasers,  which  would  become 
enforceable  when  signed  by  the  seller  and 
take  the  negotlatlona  for  sale  out  of  th» 
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statute  of  fraads.  Wilson  v.  Mason,  13S 
111.  301,  42  N.  E.  134,  49  Am.  St  Rep.  162; 
Ormsby  v.  Graham,  123  Iowa,  202,  98  N.  W. 
724;  GriDdstaff  t.  Merchants'  Investment  ft 
Trust  Co.,  122  Pac.  46;  Bolton  v.  Cobum, 
78  Neb.  731,  111  N.  W.  780.  Other  casea 
tending  to  support  this  mle,  but  not  exact- 
ly In  point,  are  Hammond  t.  Crawford,  66 
Fed.  425,  14  C.  O.  A.  109;  Gunn  t.  Bank  of 
California,  99  Cal.  349,  33  Pac.  1105;  GU- 
Christ  V.  Clarbe,  86  Tenn.  583,  8  S.  W.  572. 
In  Wilson  T.  Mason,  supra,  it  is  said: 
"Some  of  the  cases  go  so  for  as  to  bold  that 
the  broker  Is  not  entitled  to  his  commis- 
sions, unless  the  sale  is  actually  accomplish- 
ed by  the  delivery  of  the  deed  of  the  land 
from  the  vendor  to  the  vendee  and  the  pay- 
ment of  the  purctiase  money  by  the  latter, 
or  unless  It  Is  proven  that  the  sale  ia  pre- 
vented by  the  fault  of  the  vendor.  Other 
cases  seem  to  hold  that  the  broker  Is  entitled 
to  hla  commissions  when  the  minds  of  the 
vendor  and  purchaser  meet  in  a  verbal  agree- 
ment for  the  sale  by  the  one  and  the  pur- 
chase by  the  other  of  the  land.  We  are  not 
inclined  to  follow  either  of  these  classes  of 
cases,  regarding  them  as  extreme  and  ex- 
ceptionaL  The  true  rule  Is  that  the  broker 
Is  entitled  to  his  commissions  if  the  purchas- 
er presented  by  him  and  the  vendor,  bis  em- 
ployer, enter  into  a  valid,  binding,  and  en- 
forceable contract  If,  after  the  making  of 
such  a  contract  even  though  executory  in 
form,  the  purchaser  declines  to  complete  the 
sale,  and  the  seller  refuses  to  compel  per- 
formance, the  broker  ought  not  to  be  de- 
prived of  his  commissions.  He  has  done  all 
that  he  can  do  when  he  produces  a  party 
who  Is  able,  and,  in  binding  form,  offers  to 
purchase  upon  the  proposed  terms.  An 
agreement  by  a  real  estate  broker  to  procure 
a  purchaser  not  only  Implies  that  the  pur- 
chaser shall  be  one  able  to  comply,  but  that 
the  seller  and  the  purchaser  must  be  bound 
to  each  other  in  a  valid  contract  So,  where 
tbe  agreement  of  the  real  estate  broker  is 
to  make  a  sale,  his  commission  is  earned 
when  a  contract  is  entered  into  which  Is 
mutually  obligatory  upon  the  vendor  and 
vendee,  even  though  the  vendee  afterwards 
refuses  to  execute  his  part  of  the  contract 
of  the  sale,  or  purchase.  Parker  v.  Walk- 
er, 86  Tenn.  566  [8  S.  W.  391] ;  Coleman  v. 
Meade,  13  Bush  [Ky.]  358;  Francis  v.  Baker, 
45  Minn.  83  [47  N.  W.  452] ;  Love  v.  Miller, 
53  Ind.  294,  21  Am.  Rep.  192 ;  Veazie  v.  Par- 
ker, 72  Me.  443 ;  WUles  v.  Smith.  77  Wis.  81 
[45  N.  W.  666] ;  Rice  v.  Mayo,  107  Mass.  550 ; 
Chrlstensen  v.  Wooley,  41  Mo.  App,  53;  Love 
V.  Owens,  31  Mo.  App.  601;  Greene  v.  Hol- 
llogshead,  40  lU.  App.  105 ;  Short  v.  Millard, 
68  III.  292;  Kerfoot  v.  Steele,  113  lU.  610; 
Ward  V.  Cobb,  148  Mass.  518  [20  N.  E.  174] 
12  Am.  St.  Rep.  687."  The  Question  is  of 
great  practical  Importance,  and,  there  being 
eminent  authority  supporting  both  rules,  we 
find  some  difficulty  In  reaching  a  conclusion. 
Our  own  casea  only  go  to  the  extent  of  hold- 
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lug  that  "a  real  estate  agent  anthorlzed  to 
sell  the  land  of  another  for  a  certain  price 
for  a  certain  compensation,  or  send  the  sell- 
er a  buyer,  tias  not  earned  his  commission 
until  he  produces  a  parctiaser  ready,  will- 
ing, and  financially  able  to  purchase  the 
land  upon  the  terms  agreed  upon."  .Cruch- 
fleld  V.  Webster,  31  Okl.  142,  120  Pac.  615; 
Birch  V.  McNaoght  23  Okl.  634,  101  Pac. 
1049.  But  this  question  was  not  involved  in 
either  of  those  cases.  We  are  Inclined  to  be- 
lieve that  the  weight  of  authority,  as  well 
as  the  better  reason,  supports  the  rule  that 
in  order  to  recover  his  commission,  the  real 
estate  agent  must  produce  a  purcliaser  who 
Is  ready,  willing,  and  able  to  buy,  and  that 
the  evidence  of  this  fact  must  be  such  as 
would  be  recognized  in  a  court  of  justice. 
The  sale  of  real  estate  is  an  important  step, 
which  the  law  requires  to  be  taken  In  writ- 
ing, and  It  is  explicitly  provided  that  no 
contract  or  agreement  for  the  sale  of  real 
estate  shall  be  valid  unless  it  Is  in  writing. 
These  .safeguards  are  designed  to  prevent 
fraud,  and  we  are  Inclined  to  believe  that 
the  rule  we  adopt  will  have  a  tendency  to 
prevent  fraud,  and  will  not  work  any  hard- 
ship in  a  Just  case.  If  ttie  real  estate  agent 
has  a  purchaser  who  is  ready,  willing,  and 
able  to  buy,  it  will  not  t>e  difficult  for  him 
to  have  such  purchaser  sign  an  agreement  to 
buy,  which  will  become  a  valid,  binding,  and 
enforceable  contract  as  agalost  the  purchas- 
er. On  the  other  hand,  if  the  real  estate 
agent  merely  procures  a  man  who  says  he 
Is  willing  to  buy,  his  statement  does  not 
bind  him,  and  within  legal  contemplation 
he  has  done  nothing  which  the  law  recog- 
nizes. The  best  evidence  of  his  being  will- 
ing to  buy  is  his  written  agreement  to  do 
so.  In  fact  his  written  agreement  is  the 
only  tiling  which  can  be  enforced  against 
him,  and  his  mere  word  of  mouth  that  he 
Is  willing  to  buy  would  not  be  recognized  in 
an  action  against  him  to  compel  specific 
performance.  It  would  not  even  be  compe- 
tent evidence  as  tending  to  show  that  he 
had  agreed  to  buy.  In  the  case  at  bar  the 
defendant  had  made  one  or  two  trips  to 
Muskogee  on  previous  occasions  upon  the 
plalntlfTs  advice  that  he  had  a  purchaser  for 
his  property,  and,  when  he  got  there,  the 
purchaser  refused  to  proceed  further,  and 
the  defendant  was  helpless,  whereas,  if  the 
plaintiff  had  required  of  the  proposed  pur- 
chaser his  signature  to  an  agreement  which 
would  be  binding  upon  him,  the  purchaser 
would  either  liave  refused  to  sign,  and  there- 
by saved  the  defendant  the  expense  of  the 
trip,  or  he  would  have  taken  the  property 
when  the  defendant  appeared.  In  the  case 
at  bar  the  plaintiff  tratlfled  that  the  defend- 
ant was  still  willing  to  sell,  but  wanted  to 
raise  his  price  from  f 6,500  to  f 7,000,  and  that 
the  purchaser  had  agreed  to  buy  for  $7,500, 
and  that  he  bad  an  agreement  with  them 
by  which  he  was  to  plat  the  land  as  a  tewn- 
irite  addition  and  sell  It  off  on  a  basis  by 
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which  he  expected  to  realize  further  profit 
He  therefore  on  the  defendant's  new  offer 
had  a  commission  of  $500  for  making  the 
sale,  and  the  prospect  of  profit  by  platting 
the  land  as  an  addition,  and  yet  he  did  not 
seenre  from  the  purchasers  any  part  pay- 
ment of  the  pnrchase  price,  or  any  written 
agreement  to  boy  the  land,  nor  did  he  seek 
out  the  defendant  for  the  parpose  of  urg- 
ing the  sale,  but  let  the  whole  matter  drop, 
and  waited  some  months  until  he  saw  the 
defendant  In  Umikogeet  at  which  time  he 
sued  him. 

We  believe  the  rale  which  we  adopt  will 
hare  a  tendency  to  require  greater  care  and 
system  in  the  transaction  of  the  real  estate 
business,  will  have  a  tendency  to  prevent 
frauds,  and  will  not  often  prevent  the  re- 
covery of  a  commission  which  la  really 
earned. 

The  case  should  be  reversed  and  remand- 
ed, with  instructions  to  proceed  further  In 
accordance  with  this  opinion. 


PEB  OUBIAM.  Adopted  In  whoteb 


HDDSON  T.  ELY  «t  aL 
(Snpreme  Court  of  Oklahoma.  Nov.  19,  1912.) 
(SpUahua  &tf  Court.) 

1.  STATDm    (i    167*)  —  lUPUKD  BePBAI,— 

Statttbs  Govebino  Subject- Matteb. 
A  statute  revising  the  whole  Bubject-mat- 
ter  of  former  acts,  containing  in  the  main  the 
provisions  of  the  former  acts,  and  evidently 
intended  as  a  sutwtitute  for  them,  altboogh  it 
containB  no  express  words  to  that  effect,  op- 
erates to  repeal  the  former  acts. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent.  Dig.  H  242,  243;  De&  Dig.  {  167.*] 

2.  Jddoubnt   (I  753*)— LiBir  — Statittobt 
Pbovibioits. 

The  act  entitled  "An  act  regulating  liens 
ol  judgments  rendered  La  probate  courts," 
psBsed  March  7,  1888,  found  In  the  addenda 
to  the  Statutes  of  Oklahoma  1893,  at  page 
1191,  was  repealed  by  salwtitntion  by  section 
432  of  the  Civil  Procedure  Act  (St  1893,  | 
4310),  adopted  by  the  same  legislative  assem- 
b^,  and  by  the  sabaeQuent  amendments  there- 

[EU,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  1812;  Dee.  Dig.  |  758.*] 

3.  JUOOlfXNT    (I  385*)— TaCATIOK— AUTHOB- 
ITT  or  OOUBT. 

Section  432  of  the  Code  of  Civil  Procedure 
(St  1883,  I  4310),  as  amended  by  section 
5041,  Comp.  Laws  l900,  considered  in  connec- 
tion with  section  540.  Comp.  Laws  1909,  giv- 
ing to  jadgment  creditors  the  right  to  have 
transcripts  of  judgments  ffled  in  counties  oth- 
er -tban  wherein  rendered,  does  not  give  to 
the  district  court  of  such  other  county  juris- 
diction upon  motion  to  vacate  and  annul  the 
jndgment  so  rendered;  the  judgment  being 
regular  upon  its  face,  and  the  court  rendering 
it  having  jurisdiction  of  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
C^t  Dig.  I  726;  Dec.  Dig.  |  386.*] 


4.  JanoMSNT  (S  292*)— -FiLiNa  Tbanscbipt 

IN  Otheb  Oountt— Effect. 

A  transcript  of  a  judgment  of  a  county 
court,  filed  with  the  clerk  of  the  district  court 
of  another  count?,  renders  it  a  judgment  ol 
the  latter  court  only  for  the  purposes  of  en- 
forcement aod  does  not  forbid  the  court  ren- 
dering the  judgment  from  controlling  it  In  re- 
spect to  other  matters  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  572;  Dec  Dig.  |  292.*] 

6.  Execution  (|  66*)— Authobitt  to  Issnx 

— Clebk  of  Coubt. 

The*  derk  of  the  district  court  of  a  coun- 
ty with  whom  a  transcript  of  a  jfidgment  of  a 
county  court  of  another  coun^  is  filed  Is  with- 
out authority  to  issue  execution  on  said  judg- 
ment. In  such  cases  execution  sball  issue 
only  from  the  court  in  which  the  judgment  is 
rendered. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  I  152;  Dec.  Dig.  i  66.*] 

ConmilsslonerB'  Opinion..  Division  No.  1. 
Error  from  District  Court,  Noble  County; 
Wm.  M.  Bowles,  Judge. 

On  January  26,  1900,  Frank  Hudson,  In 
the  county  court  of  Pawnee  count7.  obtained 
a  Judgment  against  Mathew  M.  Ely,  the  Ar- 
kansas Valley  &  Western  Railway  Company, 
the  Arkansas  Talley  Townsite  Company,  and 
B.  O.  Hanna.  A  transcript  of  this  Judgment 
was  filed  with  the  district  clerk  of  Noble 
county,  March  19,  1909,  and  on  the  13tb 
day  of  November  thereafter  execution  was 
issued  by  the  district  clerk  of  said  count}'. 
On  the  9th  day  of  December  of  said  year, 
the  Judgment  debtor,  Mathew  M.  Ely,  filed 
In  the  district  court  of  Noble  county  a  mo- 
tion seeking  to  have  said  Judgment  vacated 
and  set  aside  on  the  ground  tlutt  the  Judg- 
ment rendered  was  void  because  no  sufficient 
service  of  summons  bad  been  had  upon  him. 
Afterwards  and  on  the  2l8t  day  of  Decem- 
ber of  said  year,  said  defendant  filed  a  mo- 
tion to  recall  the  execution  for  the  reasons 
set  forth  and  assigned  In  the  motion  to  va- 
cate the  judgment.  Upon  the  hearing  of 
said  motion  the  court  set  aside  and  vacat- 
ed the  Judgment  from  which  order  an  ap- 
peal has  been  regularly  prosecuted  to  this 
court  Reversed  ud  remanded,  with  in- 
structions.. 

Eagleton  ft  Blddlsm,  of  Pawnee,  for  plain- 
tiff In  error.  H.  A.  Jidinson,  of  Perry,  for 
defendants  In  error. 

SHARP,  C.  (after  stating  the  temts  as 
above).  The  only  question  necessary  for  a 
determination  of  this  case  Is:  Did  the  dis- 
trict court  of  Noble  county  have  Jurisdic- 
tion, on  motion,  to  vacate  and  set  aside  the 
Judgment  of  the  county  court  of  Pawnee 
county?  The  Judgment,  a  transcript  of 
which  was  filed  In  the  district  court  of  the 
former  county,  upon  Its  face  shows  that  per- 
sonal service  of  summons  was  bad  upon 
each  of  the  defendants,  and  that  the  county 
court  had  both  Jurisdiction  of  the  snt^ect- 


•ror  other  cmss  mm  imm  tcolo  and  section  NUUBBR  in  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Beriea  ft  Bep'r  ZndezM 
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matter  and  of  tbe  wreral  defendants.  No 
complaint  la  made  of  the  regularity  of  the 
transcript  or  that  It  was  not  propedy  filed 
Id  the  office  of  the  derk  of  the  district  court 
of  Noble  county. 

Counsel  for  defendant  In  error  cites  and 
relies  upon  section  1877,  Wilson's  Bev.  & 
Ann.  St  1903.  This  section  of  the  statute, 
carried  forward  by  tbe  annotator,  is  para- 
graph 8  of  an  act  reg;ulatln£  11^  of  judg- 
ments rendered  In  probate  courts,  found  In 
the  addenda  to  the  statutes  of  1893,  pw  1191. 
This  statute  In  part  provides  that  a  Judg- 
ment of  a  probate  court,  a  transcript  of 
which  Is  filed  In  the  office  of  the  clerk  of 
tbe  district  court  In  another  county,  shall 
be  a  judgment  of  the  district  court  with  like 
force  and  effect  as  If  it  had  been  rendered 
by  the  district  court  on  tbe  day  that  It  was 
filed  with  the  derk  of  the  latter  court,  and 
shall  thereafter  be  enforced  as  a  judgmoit 
of  tbe  district  court,  and  that,  after  the 
filing  ot  such  abstract  in  the  district  court, 
no  execution  shall  be  Issued  from  the  pro- 
bate court  on  such  judgment  This  act  was 
passed  by  the  Legislature  March  7, 1893,  and 
the  purpose  of  Its  passage  Is  explained  in 
the  introductory  section  at  page  1187,  where 
It  Is  said :  "Towards  the  closing  days  of  the 
last  session  of  tbe  Legislature  the  opinion 
prevailed  that  a  new  Code  of  CAvll  Proce- 
dure would  not  be  adopted.  An  act  was 
therefore  passed  to  regulate  appeals  and 
writs  of  error,'  also  an  act  In  relation  to 
liens  of  judgment  rendered  In  probate  court' 
Afterward  an  entire  Oode  on  'GItU  Proce- 
dure' was  oiacted.  It  specifically  provides 
for  appeals  and  writs  of  error;  also,  r^n- 
lates  liens  In  courts  of  record.  The  codify- 
ing committee  have  concluded  to  publish  both 
acts  In  this  addenda,  tt^ether  with  tbe  act 
providing  additional  officers  for  the  Legls* 
lature — ^whlch  latter  act  the  Supreme  Court 
held  to  be  Illegal  and  void."  Bowever,  the 
Code  of  ClvU  Procedure  Act  did  pass  at  the 
same  session  of  the  Legislature,  and  after- 
wards became  a  law.  By  section  432  of  the 
Civil  Procedure  Act  the  subject  of  the  crea- 
tion of  judgment  liens,  both  in  the  county 
in  which  the  judgm^t  was  rendered,  and 
other  counties,  was  provided  for.  This  lat- 
ter section  was  afterwards  amended.  S. 
L.  1905,  pp.  820,  821.  Section  1  of  this  act 
is  section  6941,  Comp.  Laws  1909.  A  fur- 
ther provision  covering  the  same  subject,  In 
part,  is  found  In  section  6  of  article  3,  c. 
16,  S.  L.  1907-08,  which  is  section  MO, 
Comp.  Laws  1909. 

[1,  2]  It  is  therefore  necessary  to  consider 
whether  section  8  of  the  act  of  Mardi  7, 
1893  (Addenda,  p.  1191,  Stats.  1893),  has 
been  snperseded  by  one  or  either  of  the  acts, 
attention  to  which  has  been  called.  We  are 
of  the  opinion  that  the  various  provisions 
of  tbe  addenda  were  repealed  by  the  sub- 
sequent adoption  of  the  Code  of  Civil  Pro- 
cednre,  and  tbe  amoidments  thereof,  and 
statntoi  thoeaftar  enacted.  Spencer  et  aL 


V.  Blppe,  7  Okl.  608,  se  Fac  1070.  Section 
482,  supra,  as  amended  by  the  act  of  March 
15,  1906,  considered  In  connection  vrtth  tbe 
act  of  March  12,  1908  (S.  L.  1907-^  p.  212), 
deals  with  the  same  general  subject-matter, 
and  seeks  to  accomplish  the  same  general 
purpose,  and,  being  complete  within  itself, 
worked  a  repeal  by  substitution  of  the  pro- 
visions of  the  addenda.  Particularly  Is  this 
true  when  we  consider  the  occasion  and  ob- 
ject of  the  passage  of  the  l^lslatlon  con- 
tained in  the  several  sections  of  tbe  latter 
act  of  the  addenda.  Various  other  subse- 
quent acts,  to  which  we  have  not  directed 
particular  attention,  are  in  direct  conflict 
with  many  of  the  provisions  of  tbe  addenda. 
Particularly  Is  this  true  In  the  latter  clause 
of  section  3,  which  inrovldes  that  after  the 
filing  of  an  abstract  of  a  judgment  of  a  pro* 
bate  court  In  the  district  court,  no  execution 
shall  be  Issued  from  the  probate  oonrt  on 
such  judgment  which  Is  In  conflict  with  the 
latter  part  of  section  6941,  Comp.  Laws 
1909,  which  provides  that  executions  shall 
only  be  issued  from  the  court  in  whldi  the 
judgment  is  rendered.  A  statute  revising 
the  whole  subject-matter  of  former  acts, 
containing  In  the  main  the  provisions  of  said 
act,  and  evldenUy  Intended  as  a  substitute 
for  them,  although  it  contains  no  express 
words  to  that  effect  operates  to  repeal  the 
former  acts.  Fritz  v.  Brown,  20  Okl.  263, 
95  Paa  437 ;  Smock  v.  Farmers*  State  Bank, 
S2  OkL  826,  93  Puc  948. 

In  J.  W.  Rlpey  ft  Son  v.  Art  Wall  Paper 
Co.,  27  Okl.  600,  112  Pac.  1119,  the  oonrt 
had  under  consid^tion  the  first  act  of  the 
addenda,  found  at  pages  1187-1189,  Stat 
1893,  passed  at  the  same  time  as  the  latter 
act  of  the  addenda,  under  consideration,  and 
it  was  held  that  said  former  act  was  repeal- 
ed by  substitution  by  the  subsequent  adop- 
tion by  tbe  same  legislative  assembly  of  the 
Code  of  Civil  Procedure;  that  the  Code,  thus 
adopted^  was  comprehensive  and  covered 
practically  all  of  tbe  subjects  comprehended 
by  said  act  We  have  no  hesitation  there- 
fore in  arriving  at  the  condnslon  that  sec- 
tion 3  of  tbe  addenda  was  repealed  by  snbse- 
quoit  legislation,  and  that  we  must  lo<^  to 
the  latter,  and  not  the  former,  acts,  to  de- 
termine the  question  presented. 

[1,4]  What  authority  therefore  is  given  a 
district  court  of  one  county  to  set  aside  the 
judgment  of  a  county  court  of  another  coun- 
ty? Section  6094,  Comp.  Laws  1900,  pro- 
vides that  the  district  court  shall  have  power 
to  vacate  or  modify  its  own  Judgments  or 
orders  at  or  after  the  term  at  which  said 
judgments  or  orders  are  made,  npon  the 
grounds  and  for  the  reasons  therein  set 
forth,  or  to  which  refereace  is  made.  But 
this  Is  not  a  case  of  a  court  setting  aside  its 
own  judgment,  but,  instead,  one  where  a 
judgment  of  another  court  of  competent,  and 
in  some  respects  concurrent,  jurisdiction.  Is 
vacated  and  annulled  vithont  the  Inatitutlon 
ot  an  actum  ot  wait,  AnA  upon  a  mm  mo- 
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tton,  and  where  the  Judgment  was  regular 
ttpm  Us  fiwe;  tluu  permlttliig  the  judgment 
debtor  to  coHatwally  attack  tSm  judgment 
of  another  court  The  filing  of  the  tran- 
■cr^  of  the  judgment  In  the  district  ooort 
of  Noble  connty  liad  to  do  vlth  the  matter 
of  the  enforcement  of  the  judgment  The 
Judgment  ther^y  became  a  judgmest  of  the 
^wtrict  court  for  such  purpose,  and  such 
4ml7  as  is  dearly  shown  by  the  fftct  that 
tiie  execution  could  only  Issue  out  of  the 
court  In  which  the  judgment  was  rendered. 
Sectiim  6941,  sninra.  It  was  held  by  this 
court  in  Bay  t.  Harrison  et  aL,  32  Okl.  17, 
121  Fac.  633,  that  when  a  transcript  of  a 
Judgment  of  a  justice  of  the  peace  had  been 
filed  in  the  office  of  the  clerk  of  the  district 
court;  under  section  6044,  Comp.  Laws  1909, 
such  judgment  remained  a  judgment  of  the 
Justices  court  and  did  not  become  a  judg- 
ment of  the  district  court,  bo  as  to  give  that 
court  power  to  inquire  Into  its  validity.  It 
was  never  intended  by  the  etatutes  thus  pro- 
viding for  a  manner  of  enforcement  of  the 
judgment  to  forbid  the  court  rendering  it 
from  controlling  it  in  respect  to  other  mat- 
ters authorized  by  law.  Upon  timely  appli- 
cation and  proper  showing  the  county  court 
of  Pawnee  county  could  have  granted  relief 
to  defendant  in  error  Ely.  The  filing  of  the 
transcript  In  another  county  did  not  deprive 
bim  of  his  right  Whatever  may  be  his  rights, 
he  has  appealed  to  the  wrong  court  for  re- 
lief. It  had  jurisdiction  only  to  enforce,  not 
to  impair  or  destroy,  the  judgment  Klepfer 
T.  City  of  KwAuk,  126  Iowa,  692,  102  N.  W. 
615;  Llndgren  v.  Gates  et  al.,  26  Kan.  135; 
Hinman  t.  Missouri,  K.  ft  T.  Ry.  Co.,  83 
Kan.  86,  110  Fac.  102,  21  Ann.  Gas.  1152; 
Ziund  T.  Booth,  33  Utah,  341,  93  Pac  987; 
Oarlodt  r.  Calkins  et  al.,  14  S.  D.  90,  84  N. 
W.  S93;  HcGonnell  et  al.  t.  Rowe  et  al.,  8 
Ey.  Law  Bep.  343,  1  S.  W.  682  i ;  Carey  et 
ml.  T.  Kemper.  45  Ohio  St  93.  U  N.  E.  130. 
In  King  v.  Nlmlck  et  aL,  84  Pa.  297,  It  was 
said:  "A  judgment  that  la  transferred  from 
one  county  to  another,  under  the  act  of  16th 
April,  1840,  bears  a  very  strong  analogy  to 
a  testatum  execution.  It  ts  transferred  only 
to  facilitate  Its  enforcement,  but  with  a 
right  to  all  the  writs  of  sdre  facias  that 
may  be  needed  for  that  purpose.  The  prima- 
ry judgment  is  still  the  principal  one,  and 
the  court  where  that  Is  can  alone  take  any 
action  operating  on  the  judgment  itself.  In 
any  other  way  than  by  satisfaction.  In  the 
proper  sense  of  the  term.  The  court  having 
the  certified  and  secondary  judgment  can- 
not inquire  Into  Its  merits  at  alL  And  be- 
cause it  is  a  secondary  judgment  it  can 
stand  only  for  Its  own  costs,  at  the  most  if 
tlie  primary  judgmmt  be  satisfied  or  set 
aside;  And  If  the  court  having  the  primary 


>  RWitatf  IH  Am  la  tk«  SonlliVwtarD  Baportw; 
rspertod  u  a  memorudam  dedalon  wlUioat  opin- 
ion in  Um  Keatncky  Law  Reports. 


Judgment  order  tt  to  be  aatlsfied,  or  get  vMb, 
the  further  mroceas  on  fiie  secondary  Jndg- 
ment  is  peremptorily  to  be  arrested,  ezcopt 
for  its  own  costs,  In  a  proper  cas&  Ammg 
equal  courts,  that  which  has  the  primary 
conteol  of  a  question  has  the  absolute  em- 
trol,  and  It  alone,  or  its  superiors,  can  cor- 
rect its  errors." 

The  district  court  of  Noble  county  had  no 
appellate  jurisdiction  orer,  or  supervisory 
control  upon,  or  ri|3it  to  review,  the  judg- 
ment rendered  in  the  county  court  of  Pawnee 
county.  The  elEect^  howerer.  of  Its  judg- 
m^t  was  to  review  eald  county  court  judg- 
ment Upon  evidence  aliunde  it  heard  tes- 
timony and  detennlned  and  adjudged  that 
the  county  court  was  without  jurisdiction  as 
against  the  defendant  Ely,  and  that  In  ren- 
dering judgment  the  conn^  court  committed 
error.  Neither  statutory  authority  is  given 
nor  Inherent  power  possessed  by  a  district 
court  to  vacate  and  set  aside  the  judgment 
of  a  county  court  of  another  county,  upon 
motion  charging  that  the  court  rraderlng 
judgment  did  not  acquire  jurisdiction  over 
the  person  of  a  defendant  where  the  judg- 
ment by  its  own  terms  recites  the  necessary 
jurisdictional  facts,  and  where  jurisdiction 
of  the  subject-matter  exists.  This  power 
must  be  exercised  by  the  court  which  ren- 
dered the  judgment  and  to  that  court  and 
to  no  other,  the  application  to  set  aside  the 
Judgment  should  be  made.  Black  on  Judg- 
ments (2d  Ed.)  S  297;  23  Oyc  890,  891. 

[S]  The  court  having  vacated  the  judg- 
ment it  is  unnecessary  to  pass  specifically 
upon  the  second  motion  filed,  I.  e.,  that  to 
recall  the  execution.  WhUe  the  grounds 
urged  for  the  recall  of  the  execution  were 
not  well  taken,  in  view  of  the  further  pro- 
ceedings in  this  case,  we  may  call  attention 
to  the  fact  that  the  district  court  of  Noble 
county  was  without  jurisdiction  to  Issue  an 
execution.  That  power  and  authority  is 
not  taken  from  the  county  court  where  the 
judgment  was  rendered,  but  on  the  contra- 
ry, is  by  express  statute  reserved  to  that 
court  Comp.  Laws  1909,  {  6941. 

Por  the  reasons  stated,  the  judgment  va- 
cating and  setting  aside  the  JucU^ent  of 
the  county  conrt  of  Pawnee  county  diould 
be  reversed  and  remanded. 

FEB  CUBIABf.   Adopted  in  whole. 


CHICAGO,  B.  I.  A  P.  BY.  CO.  v.  HILL. 
(Sopreaie  Court  of  Oklahoma.   Nov.  1^  U12.) 

(SyUahm  ly  t&e  Court.} 
1.  Negligkhck  a  186*)— AcTioiT— QcXBiioir 

FOB  JUBT. 

Section  6  of  article  23  of  the  Con8titntIo& 
CWllliams'  C(mBtitution  and  Enabling  Act,  | 
365),  which  provides  that  "the  defense  of  con- 
tributory negligence  or  of  assumption  of  risk 
shall,  in  all  cases  whatsoever,  be  a  question  of 
fact  snd  shall,  at  all  times,  be  left  to  the  jury,** 
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consUtates  the  jury  the  tribuoal  to  determme 
these  defeiuMa. 

[Ed.  Note. — For  other  cuea.  see  Negligence, 
Cent  Difi:.  K  277-353;  Dec.  Dig.  S  136.*] 

2.  Mabteb  and  Sestant  ({  289*)— Injcbibs 
TO  Sebvant—Aotion— Question  fob  Juet. 

Where  the  evidence  tends  to  show  negli- 
gence on  the  part  of  the  employer,  and  also 
shows  that  the  work  in  which  the  plaintiff  was 
engaged  was  work  which  should  be  done  by 
two  men,  and  that  the  employer  had  furnished 
an  assistant,  within  reach  of  the  plaintiff,  and 
the  plaintiff  undertook  to  do  the  work  alone, 
without  calling  or  Dsinc  the  assistant,  this  testi- 
mony tends  to  establish  the  defense  of  contribu- 
tory negligence,  and  ihoold  be  iiibmitted  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  U  10efr-llS2;  Dee.  Dig.  { 
289.*] 

3.  Witnesses  <S  268*)— Csobs-Bxahinaiioii— 
pHTsiCAZ.  Examination. 

In  the  trial  of  a  personal  injar^  case,  upon 
the  cross-examination  of  the  plaintiff  be  should 
be  required  to  answer  the  question  whether  be 
is  willing  to  submit  to  a  pbyaical  examination 
of  the  injuries  by  reputable  physicians  of  the 
conunnnl^,  acting  under  the  appointment  of 
the  court 

{Ed.  Note. — For  other  case^  see  Witnesses, 
Cent  Dig.  H  931-948;  Dec  Dig.  |  20a*] 

Commissioners'  Opinion,  DlTlslon  No.  1. 
Error  from  District  Court.  Latimer  Coun- 
ty; Malcolm  E.  Koijser,  Judge. 

Action  by  J.  F.  Hill  against  the  Chicago, 
Rock  Island  &  Pacific  Hallway  Company  for 
personal  Injuries;  Judgment  tor  plalntUT, 
and  defendant  brings  error.  Beversed  and 
remanded. 

G.  O.  Blake,  H.  B.  Low,  B.  J.  Boberta,  and 
W.  H.  Hoore^  all  of  El  Beno.  and  Wright  & 
Boyd,  of  McAlestor,  for  i^alntUf  In  error. 
H.  H.  Smith  and  M.  L.  McKenzie,  both  of 
Shawnee,  for  defendant  in  error. 

AMES,  0.  The  plaintiff  alleged  that  he 
was  employed  by  the  defendant  as  a  scratch 
boas  In  the  shops  at  Shawnee ;  that  his  duties 
Included  designing,  shaping,  and  repairing 
timbers  for  railway  cars;  that  he  was  in- 
jured while  handling  a  timber  aiwut  18  feet 
in  length  and  about  6  inches  thick  and  8 
Inches  wide;  that  the  floor  of  the  room  in 
which  he  was  at  work  was  rotten,  and  broke 
with  him  as  he  was  handling  the  tlmlier, 
causing  Mm  to  fall  against  a  carpenter's 
horse,  the  timber  falling  upon  him  and  pro- 
ducing the  Injuries  complained  of;  that  the 
defendant  was  negligent  In  fiiillng  to  fur- 
nish him  with  a  safe  place  in  which  to  work, 
on  account  of  the  condition  of  the  floor.  The 
petition  also  alleged  that  the  defendant  was 
negligent  In  failing  to  furnish  him  with  com- 
Ijetent  and  sufficient  assistants  to  perform  the 
work  in  which  he  was  engaged,  and  in  fall- 
ing to  warn  him  of  the  dangerous  conditions 
surrounding  his  work.  The  answer  denied 
the  injuries,  denied  any  negligence,  and 
pleaded  assumption  of  risk  and  contributory 
negligence^   The  court  instructed  the  jury 


that  there  was  no  proof  of  contributory  neg- 
ligence and  withdrew  that  Issue  from  its  con- 
sideration. The  defendant  excepted  to  this 
instruction  and  now  assigns  it  as  error. 
There  was  evidence  tending  to  show  tbat  the 
work  in  which  the  plaintiff  was  engaged  at 
the  Ume  of  the  injury  was  what  was  called 
a  "two-man  Job";  that  the  defendant  had 
furnished  assistants,  who  could  be  secured 
by  the  plaintiff  by  calling  for  them  whenever 
he  desired,  and  that  assistants  had  never 
been  denied  blm  when  requested;  that  he 
did  not  call  for  asBlstants  at  this  tlm^  but 
did  the  work  alone.  There  was  other  evi- 
dence t«idlng  to  show  that  be  could  do  the 
work  alone  in  safety,  and  did  not  need  assist- 
ants. 

[1]  The  defendant  claims  that  his  failure 
to  call  assistants  was  ue^gence  which  con- 
tributed to  the  injury,  and  that  under  section 
0  of  article  23  of  the  Constitution  this  de- 
fense should  have  been  submitted  to  the  Ju- 
ry. Section  6  of  article  28  (Wllllama*  Con- 
stitution and  Enablii^;  Act,  f  355)  is  as  fol- 
lows: "The  defense  of  contributory  nef^l- 
gence  or  of  assumption  of  risk  sball.  In  all 
cases  whatsoever,  be  a  question  of  fact,  and 
shall,  at  all  times,  be  left  to  the  Jury."  In 
C,  B.  I.  ft  P.  By.  Co.  V.  Baronl,  S2  OU.  S40, 
545, 122  Pac  926^928,  we  said:"*  •  •  But 
this  argument  tends  to  establish  negligence 
on  the  part  of  the  plaintiff  contributing  to  his 
injury,  and  the  (defense)  of  contributory 
negligence,  under  our  Constitntlon,  Is  to  be 
submitted  to  the  Jury.  The  lawmaking  pow- 
er of  the  state  has  the  right  to  provide  that 
the  jury  shall  be  the  tribunal  to  determine 
this  question;  and  it  has  done  so." 

[2]  The  plaintiff  In  this  case,  however,  con- 
tends that  the  defense  of  contributory  negli- 
gence was  properly  taken  from  the  Jury,  be- 
cause th^  was  no  evidence  to  sustain  It, 
and  that  the  constitutional  provision  does  not 
require  the  defense  of  contributory  negli- 
gence to  be  submitted  to  the  Jury,  except 
when  there  is  evldoice  tending  to  support  It 
In  response  to  this  argument  we  might  in- 
quire how  much  evidence  Is  necessary.  Shall 
it  be  evidence  reasonably  tending  to  support 
the  defense?  If  so.  the  Gonstltutlfm  has  not 
changed  the  law  previoosly  in  existence,  and 
the  courts  would  have  the  same  right  as  t>e- 
fore  to  give  peremptory  instructions  to  Juries 
upon  the  subject  Does  it  mean  that  the  de- 
fmse  shall  be  submitted  to  the  jury  if  there 
Is  any  evidence  tending  to  support  it,  wheth- 
er It  reasonably  does  so  or  not?  Who  is  to 
determine  whether  there  Is  any  evidence  tend- 
ing to  support  the  defense?  Shall  the  court 
say  that  there  Is  no  evidence  upon  the  sub- 
ject, or  is  It  mrant  by  the  Constitution  that 
this  defense,  whenever  presented,  shall  be 
submitted  to  the  Jury,  and  that  the  Jury 
shall  determine  whether  there  is  any  eri- 
dence  upon  the  subject,  and  also  whether  this 
evidence  reasonably  establishes  the  defense? 
It  Is  unnecessary,  however,  in  this  particular 
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case,  to  decide  this  exact  question,  as  there 
was  some  evidence  tending  to  show  negli- 
gence on  the  part  of  tbe  plaintiff  which 
Bbould  have  been  rabmitted  to  the  Jury  for 
its  consideration. 

The  plaintiff  alleged  that  the  defendant 
was  negllgrat  In  falling  to  furnish  him  with 
sufficient  assistants,  and  that  the  defendant 
knew  tbat  the  plaintiff  did  not  have  sufficient 
assistants.  There  was  evidence  by  tbe  plain- 
tiff and  his  own  witnesses  showing  that  as- 
sistants were  furnished  by  the  defendant, 
who  could  be  procured  by  the  plaintiff  when- 
ever he  needed  them,  upon  request ;  that  the 
work  in  which  he  was  engaged  was  work  de- 
scribed by  some  of  tbe  witnesses  as  a  "two- 
man  job,"  meaning  that  it  was  work  In  which 
the  plaintiff  should  have  had  assistants.  Tbe 
testimony  la  uncontradicted  that  the  plaintiff 
did  not  call  for  assistants,  but- undertook  to 
do  the  work  alone.  It  is  axiomatic  that  if 
it  would  be  negligence  for  the  defendant  not 
to  famish  assistants  that  it  would  likewise 
be  negligence  for  the  plaintiff  not  to  use  the 
assistants  when  they  were  furnished,  and 
argument  cannot  make  the  proposition  plain- 
er. The  failure  of  the  plaintiff,  therefore,  to 
use  the  assistants  who  were  provided  by  the 
defoidant,  and  undertaking  to  perform  alone 
work  which  was  a  two-man  job,  might  be  re- 
garded by  the  jury  as  evidence  reasonably 
aupportlns:  the  defense  of  contributory  negll- 
gmce.  At  all  events.  It  was  some  evidence 
on  tbe  subject ;  and  as  this  was  one  of  the 
defenses,  and  as  there  was  some  evidence  up- 
on the  subject,  the  defense  should  not  have 
been  taken  from  the  Jury.  Tbe  court  has 
just  as  much  right  to  instruct  the  jury  that 
tbe  defense  of  contributory  negligence  has 
been  made  out,  and  that  its  verdict  should  be 
for  tbe  defendant,  as  it  has  to  Instruct  the 
Jury  that  the  defense  of  contributory  n^U- 
Rence  has  not  been  made  out  To  hold,  there- 
fore, that  in  this  case  the  court  properly  in- 
structed the  Jury  would  be  to  establish  a  prec- 
edent by  which  the  court  in  future  cases 
would  be  bound  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant,  where  the 
evidence  clearly  establl^ed  the  defense  of 
contributory  negligence  or  assumption  of  the 
risk.  Tbe  argument  of  the  plaintiff  does  not 
convince  ua  that  this  Is  the  meaning  of  the 
Constitution,  but  on  the  contrary  we  adhere 
to  the  rule  previously  adopted  In  the  Baroni 
Case,  supra,  and  in  O.,  B.  I.  &  P.  Ry.  Co.  v. 
Beatty,  27  Okl.  814,  116  Paa  171.  to  the  ef- 
fect Uiat  this  provision  of  the  Constitution 
means  that  these  defenses  must  be  submitted 
to  the  jury  Just  as  it  says,  subject,  of  course, 
to  proper  instructions  by  the  court  oa  to  the 
law  governing  the  subject 

[I]  While  the  case  must  be  reversed  and 
remanded  for  the  reasons  stated,  it  Is  prop- 
er to  notice  another  assignment  of  error 
which  may  arise  upon  tlie  new  trial.  Upon 
cross-examination  of  the  plaintiff,  he  was 
asked  the  following  question ;  "Are  you  will- 


ing to  submit  to  an  examination  made  by 
any  reputable  phy^clan  in  this  community, 
to  be  appointed  by  the  court,  in  regard  to 
the  injury  which  you  are  claiming?"  The 
court  declined  to  permit  this  question  to  be 
asked  or  answered.  This  ruling  Is  based 
upon  the  decision  of  tbe  Supreme  Court  of 
the  territory  of  Oklahoma,  In  City  of  Klng- 
flsher  V.  Altlzer,  13  Okl.  121.  74  Pac.  107, 
holding  that  "tbe  courts  of  this  territory 
cannot  order  a  plaintiff,  in  an  action  for  an 
injury  to  the  person,  to  submit  to  a  surgical 
examination  In  advance  of  or  during  tbe 
trial  of  the  cause."  That  case  was  correctly 
decided  because  it  followed  a  decision  of  the 
Supreme  Court  of  the  United  States  on  the 
same  subject  (Union  Pacific  B.  Co.  v.  Bots- 
ford.  141  U.  S.  250,  U  Sup.  Ct  1000,  35  L. 
Ed.  734),  and  at  that  time  the  decisions  of 
tbe  Supreme  Court  of  the  United  States  were 
controlling  upon  tike  territorial  court  Sul- 
llTan  v.  Mercantile  Town  Mut  Ina.  Co.,  20 
Okl  460,  405.  04  Pac.  678,  120  Am.  St  Bep. 
761;  SUte  Mut  In*.  Ca  t.  Crai^  27  OkL  00, 
111  Paa  325;  I^ceulx  Ins.  Co.  Geaphus, 
29  Okl.  eos^  U9  Pac.  583.  In  a  case  arising,^ 
however,  alnce  the  admission  of  the  state.  ^ 
the  decisions  of  the  Supreme  Court  of  the 
United  States,  whUe  hi^^  persnaalve,  would 
not  be  binding,  and  this  court  would  be  free 
to  follow  a  different  rule  If  It  was  supported 
by  the  great  weight  of  authority,  and  the  bet- 
ter reasoning.  Western  National  Ins.  Co. 
V.  Marsh,  125  Pac:  1004;  Merchant!^  ft  Plant- 
ers' Ins.  Co.  V.  Marsh,  126  Paa  HOOl  And 
while  the  quration  as  to  whether  that  rule 
would  be  followed  now  Is  not  before  us,  It 
may  be  observed  In  passing  that  the  courts 
of  the  followliv  states  permit  such  a  physi- 
cal examination:  Alabaiba,  Arkansas,  Colo- 
rado, Georgia.  Indiana,  Kansas,  Kentucky, 
Michigan,  Minnesota,  Missouri,  Nebraska, 
North  Dakota.  Pransylvanla.  Ohio,  Texas, 
Washington,  and  Wisconsin ;  while  in  Flori- 
da, New  York,  and  New  Jersey  such  an  ex- 
amination is  provided  for  by  statute.  See, 
also,  3  Wlgmore  on  Evidence,  S  2220.  In  the 
federal  courts  and  those  of  Utah,  Massachu- 
setts, Montana,  and  South  Carolina,  an  ex- 
amination Is  denied.  South  Bend  v.  Turner, 
156  Ind.  418,  60  N.  B.  271,  54  L.  R.  A.  396, 
83  Am.  St  Rep.  200;  Larson  v.  Salt  Lake 
City,  34  Utah,  318,  97  Pac.  483.  23  L.  R.  A. 
(N.  S.)  463,  note;  May  v.  Northern  Paciac 
Ry.  Co.,  32  Mont  522,  81  Pac.  328,  70  L.  B. 
A.  Ill,  4  Ann.  Cas.  605;  McQuigan  v.  Dela- 
ware, Lackawanna  &  Western  B.  Ga,  129 
N.  Y.  50,  29  N.  E.  235,  14  L.  B.  A.  466,  26 
Am.  St  Rep.  507,  and  tbe  cases  cited  In 
those  decisions,  and  the  notes. 

The  question  before  ns  is,  not  whether  a 
physical  examination  may  be  ordered  by  the 
court  but  whether  the  plaintiff,  on  cross- 
examination,  may  be  asked  the  question 
whether  he  is  willbsg  to  submit  to  a  physi- 
cal examination,  conducted  by  impartial  phy- 
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slcdans  appointed  by  tbe  court  The  purpose 
of  a  cross^amlnaUon,  amongst  other  things, 
la  to  test  the  trnthfalnees  of  the  witness, 
.  and,  if  he  Is  the  plaintiff,  Ms  sood  &ith,  the 
righteousness  ot  his  case.  In  an  action  for 
personal  injuries,  it  is  manifest  tliat  tbe 
Jurors  are  entitled  to  all  the  information 
whi(A  can  be  produced,  not  only  upon  the 
cause  of  the  injuries,  but  also  tbe  extent  of 
the  injuries,  in  order  to  determine  whether 
the  plaintiff  should  recover  at  all,  and.  If  so, 
the  amount  of  hla  recoT^.  Would  an  ex- 
amination of  the  injuries  by  competent  and 
disinterested  physicians,  appointed  by  tbe 
court  and  acting  under  his  supervision,  aid 
tbe  Jury  in  ascertaining  these  facts?  Man- 
ifestly it  would,  and  the  Jury  would  doubt- 
less rely  more  upon  the  testimony  of  such 
a  i^sldan  than  they  would  upon  one  em- 
ployed as  an  expert  by  one  of  tbe  Interested 
partlee.  Would  the  plaintiff  be  prejudiced 
by  such  an  examination?  Alanifestly  he 
would  not,  if  his  case  was  a  bona  fide  one; 
and  if  it  was  not  bona  fide  tbe  law  should 
not  exert  itself  to  assist  blm  In  concealing 
,the  bad  faith.  Such  an  examination,  it  is 
manifest,  would  be  in  tbe  interest  of  truth 
and  Justice.  If  the  plaintiff  declined  to  sub- 
mit to  it  for  good  reason,  he,  of  course,  could 
explain  his  reason  to  the  Jury.  If  he  de- 
clined to  submit  to  it  without  reason,  that  fact 
would  doubtless  have  its  influence  as  affect- 
ing his  good  faith ;  and  It  seems  to  us  that 
such  a  question  would  tend  to  assist  the 
court  and  Jury  in  arriving  at  the  truth,  and 
would  result  in  no  harm  to  any  par^  as- 
serting a  bona  flde  claim. 

Indeed,  the  very  case  of  City  of  King- 
fisher T.  Altlser,  18  Okl.  121,  74  Foe.  107, 
relied  oa  by  the  plaintiff,  recognizes  the 
prind^le  we  announce^  as  does  also  tb»  case 
of  Union  Padflc  R.  Oa  t.  Botsford,  141  U.  S. 
250,  11  Sup.  Ot  1000,  86  L.  Ed.  734,  which 
is  foUowed  In  the  Altiser  Case.  On  page 
124  of  13  OkL,  on  page  108  of  74  Pac, 
tbe  follo^idng  Is  quoted  from  the  Botsford 
Case :  "Any  one  may  expose  his  body,  if  he 
chooses,  with  due  regard  to  decency  and  with 
the  permission  of  flie  omrt;  but  Hiat  he 
cannot  be  compelled  to  do  so,  in  a  dvil  ac> 
Hon,  without  his  couBoit  If  he  unreason- 
ably refuses  to  show  his  Injmies,  when  ask- 
ed to  do  ttiat  fact  may  be  ciHisidered  by 
the  Jury  as  bearing  on  his  good  ftiith,  as  in 
any  other  ease  of  a  par^  declining  to  pro- 
duce the  best  evidence  in  his  power."  It  is 
true  that  this  quotation  deals  with  a  refus- 
al to  expose  his  Injuries  upon  request,  while 
the  particular  point  before  us  deals  with 
a  request  for  a  nonpartisan  medical  examina- 
tion. But  there  Is  no  difference  in  principle 
betweoi  the  twa 

On  the  authority,  therefore,  of  the  very 
cases  which  deny  the  right  to  a  physical 
examination,  we  hold  that  the  unreasonable 
refusal  of  tbe  plaintiff  to  submit  to  one  may 


be  considered  by  tbe  Jury  as  affecting  hla 
good  ftlth. 
The  case  should  be  reversed  and  remanded. 

PUB  OUBIAU.  Adopted  In  wbola 
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(Supmne  Court  of  OUaboma.   Dee;  T.  1912.) 
fSvttdbut  hp  fk«  Courts 

L  INBUBANCB  Q  684*}— AOTXOIC  OIT  POUOIW— 

PuAnzira. 

The  court  did  not  err  In  pennitting  plab^ 
tlfl  to  Introduce  evidence  nitder  the  pleaoinii^ 
over  defendant's  objection. 

[Ed.  Note. — For  other  casea,  see  Insurance, 
Cent  EHg.  U  1693,  160D,  1606, 1608;  Dec  Dig. 
I  634.*] 

2.  BVZDBKOI  a  188*) — ^DlHOKBTaATZVS  BVX- 

DKKCB— Pbbsohaz.  lnjuMaa. 

Ordinarily,  where  the  questioD  of  a  i^iyricsl 
injury,  its  extent  or  permanency,  Is  In  issue, 
it  Is  not  error  to  permit  the  plaintiff  to  udiibit 
the  injured  part  of  the  body  to  the  jnty. 

[Ed.  Note.— Other  cases,  see  Bvldeneih 
Cent  Dig.  I  676;  Dec.  Dig.  |188.*] 

8.  IKSUBAKCB  3  669*):— Acnon  <"<  Pouom— 

AnussiBiUTr  or  Bvidsncb. 

In  an  action  on  a  policy  of  Insnrance 
against  accidents,  where  total  and  continuous 
inability  to  perform  work  for  a  period  of  62 
weeks  was  alleged  as  resulting  from  a  broken 
shoulder,  plaintiff  was  permitted  to  testify  re- 
garding the  continued  pain  and  suffering  ceased 
by  the  wotmd  and  resnlting  operatioiis  made 
necessary  by  it;  and,  further,  uat  at  the  end 
of  the  period  of  indemnity  his  arm  had  not  re- 
covered so  as  to  be  of  use,  etc  Held,  not  error, 
as  this  evidence  was  competent  on  the  question 
of  continuous  disability  to  work. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Gent  Dig.  i|  1691.  1682 ;  Dec  Dig.  |  669.*] 

4.  InsuBANOB  (i  665*>— NoncB  or  Aooidbnx 
— Evidence. 

Where  an  accident  policy  provided  that  in 
case  of  accident  the  Insured  should,  within  15 
days  thereafter,  give  notice  of  the  same  to  the 
insurance  company  at  its  office  issuing  the  pol- 
icy, held,  that  evidence  that  Insured,  within 
four  or  five  days  after  the  accident,  wrote  a  let- 
ter to  the  company,  at  Its  IsBuing  office,  advising 
it  of  his  injury,  and  that  the  company,  on  the 
nineteenth  day  after  the  injury,  replied  thereto, 
inclosing  blanks  and  requrats  for  detailed  in- 
formation, without  mentioning  the  date  It  had 
received  insured's  notice,  and  making  no  claim 
that  it  was  not  received  within  16  days,  was 
sufficient  evidraw  to  warrant  de  Jury  In  find- 
ing that  notice  had  been  given  as  required  by 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Insnrance^ 
Cent  Dig.  H  1707-1728;  Dec  Dig.  |  666.*] 

6w  INSUBAKOE  <{  605*)— Aonoir  oh  FouozBa— 

SunrciBKcrT  or  Evidbhcb. 

Dvtdenee  examined,  and  held  to  show  that 
plaintiff  had  famished  the  Insoranee  company 
sufficient  "affirmative  proob  of  loss  of  ome" 
within  SO  days  after  the  termination  of  the  pe- 
riod of  its  Uabili^,  as  required  by  tiu  policy. 

(Bd.  Note. — For  other  easss,  sse  InsusuoSk 
Cent  Dig.  H  1707-1728;  Dec  Dig.  {  086.*] 
&  Tbial  (I  262*>— IiisxsDonoR-^AppuaiBii^ 

ITT  TO  Evidence. 

In  an  action  on  an  accidoit  Insurance  pol- 
icy, brought  to  recover  for  *'e(nitlnaoas  inability 
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to  eiin«e  in  any  oecnpation  or  labor,**  an  1b< 
■traction  was  given  wber^,  after  adviiiBg  the 
jury  that  before  plaintiff  could  recover  it  must 
be  shown  that  the  injury  caused  total  and  con- 
tinuons  disability  to  engaee  in  any  labor  or 
occupation,  the  court  qualified  this  language  by 
adding  "that,  even  though  during  the  time  he 
claimed  to  be  totally  and  continuously  disabled 
he  did  perform  some  trivial  services,"  such 
fact  sboDld  not.  of  itself,  be  so  constrned  "aa 
to  prevent  plaintiff  from  recovering  for  all  of 
■aid  time.  If  you  find  from  the  evidence  that  lie 
was  at  toe  tune  of  said  trivial  services  unable 
to  have  perfonned  tfaem.  The  teat  is,  not  wheth- 
er the  piaintiflr  did  perform  any  services  of  any 
4*baracter,  but  whether  the  plamtiEC  was  able  to 
perform  services  of  any  sort  or  character." 
£leld,  that  the  instruction  was  justified  under 
the  evidence. 

[Ed.  Nota^For  otlwr  cases,  sn  TriaL  Gent 
Dig.  H  BOB,  006-612;  Dec  Die.  1  262.^] 

T.  Insuuiroi  (|  S24*)— AcozDinr  InsuBAHOs 

—"Tot AX  DiaABiLiTT." 

"Total  disability,"  under  the  provisions  of 
an  accident  insurance  policy,  does  not  mean  ab- 
solute physical  InabUi^  on  the  part  of  the  in- 
sured to  transact  any  kind  of  business  pertain- 
ing to  his  occupation.  It  ^ists,  although  the 
insured  may  be  able  to  perform  a  tew  occasional 
or  trivial  acts  relating  thereto,  if  he  Is  not  able 
to  do  any  substantial  portion  of  the  work  c<ai- 
nected  with  his  occupation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1810;  Dec.  Dig.  |  524.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8.  PPL  701O-7(W 

(AddiU4mal  Syllalua  luf  Editorial  Staff.) 

8.  InsuBANCx  n  645*)— Action  on  Pouoas 
— ^IsauES  AND  Proof. 

Where  the  petition  on  an  accident  policy 
alleged  that  affirmative  proofs  of  loss  of  time 
had  becm  fnmidied,  evidence  that  plaintiff  wrote 
to  the  company,  claiming  indemnity  and  asking 
for  blanks  If  additional  proof  was  required,  and 
that  the  company  answered,  denying  all  liability 
and  refusing  blanks  on  which  to  make  a  mere 
formal  proof,  was  not  within  the  issues. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  U  1632-1644;  Dec.  Dig.  |  645.*] 

9.  TUAX.  a  84*) — Evidence— Objbctionb. 

In  an  action  on  an  accident  policy,  a  gen- 
eral objection  to  the  admission  of  testimony  as 
to  a  claim  by  the  insured  and  response  denying 
all  li«Ulit7  were  not  mffltdent  to  raise  the  point 
that  mch  ertdence  was  not  ^thin  the  issues. 
_  Note.— For  other  cases,  see  Trial,  CenL 
K  SU-218,  220^322;  De&  Dig.  |  84.*] 

OonunisBloners'  C^lnlon,  Divisloii  No.  2. 
Error  from  IMatrlct  Court,  Cleveland  Conn- 
ty ;  R.  McMillan,  Judge. 

Action  by  Frank  £1.  Wynne  against  the 
Continental  Casualty  Company.  Judgment 
for  plaintiff,  and.defendant  brings  error.  Af- 
firmed. 

J.  W.  Hocker  and  Geo.  W.  Welsh,  both  of 
PoreeO*  for  plaintiff  In  error.  B.  F.  Wil- 
lianu^  Jr.,  ot  Norman,  and  Xydlck  &  Egger^ 
man,  of  Shawnee,  for  defenduit  In  error. 

BBBWER,  a  This  la  a  anlt  on  an  acd- 
deat  Insnrance  policy,  and  was  brought  by 
Frank  B.  Wynne,  as  plaintiff,  against  the 
Continental  Casualty  Oompany,  a  corporation, 
as  d^CTdant,  In  the  district  court  of  Cleve- 
land county,  September  le,  1908.   We  shall 


refer  to  the  parties  as  th^  vere  known  In 
the  trial  court 

The  material  allegations  of  plaintiff's  peti- 
tion, briefly  summarized,  are :  That  the  de- 
fendant, on  the  10th  day  of  May,  1906,  In 
consideration  of  the  premiums  then  and 
there  paid,  delivered  its  policy  of  Insurance 
to  plaintiff,  wherein  it  agreed  to  pay  him  a 
weekly  indemnity  for  total  loss  of  time  neces- 
sarily resulting  from  personal  Injury  he 
might  receive,  which  was  effected  independ- 
ently of  all  other  causes,  through  ordinarily 
violent  and  accidental  means,  and  which 
caused  at  once  total  and  continuous  inability 
to  engage  In  any  occupation  or  labor,  and 
agreed  to  pay  a  weekly  Indemnity  of  {10  per 
week  for  total  loss  of  time  resulting  from 
such  injury,  not  to  exceed,  however,  a  period 
of  52  consecutive  weeks,  and  did  by  said  pol- 
icy insure  plaintiff  for  a  period  of  one  year, 
beginning  at  noon  on  May  10,  1906.  That 
plaintiff  was  employed  as  a  deputy  sheriff, 
and  his  duties,  as  specified  in  the  policy, 
were  to  make  arrests.  That  on  the  25th  day 
of  December,  1006,  plaintiff,  while  in  the 
performance  of  his  duties  as  a  deputy  sher- 
iff In  attempting  to  quiet  a  disturbance  in  an 
opera  house  at  Lexington,  accidentally  fell 
down  a  flight  of  steps,  dislocating  Ms  should- 
er and  totally  disabling  him  from  engaging 
in  any  business  and  performing  his  duties 
since  the  time  of  such  Injury,  and  for  the 
full  period  of  62  weeks. 

Plaintiff  further  alleged  that  he  had  given 
due  written  notice  of  his  injury  to  the  de- 
f^dant  within  15  days  after  it  occurred,  and 
that  he  had  given  due  and  affirmative  proof 
of  the  duration  of  the  said  loss  of  time  and 
during  which  he  was  totally  disabled.  The 
defendant  answered,  admitting  Its  corporate 
character,  the  nature  of  Its  business,  the  Is- 
suance of  the  policy  In  suit,  and  that  it  was 
in  full  force  and  effect  at  the  time  of  the 
alleged  accident  Defendant  further  allied 
for  defense  that  plaintiff  was  not  Injured 
while  In  the  performance  of  his  duties  as 
deputy  sheriff,  but  while  he  was  unlawfully 
engaged  in  pulling  off  a  fight  between  a  hull- 
dog  and  a  badger,  and  that  plaintiff  was  In- 
toxicated at  the  time  of  the  injury,  all  of 
which  are  in  direct  violation  of  the  ftroTlslons 
of  the  policy. 

Defendant  further  denied  that  plaintiff  was 
permanently  injured,  or  that  he  was  totally 
disabled  for  52  consecutive  weeks.  Def^dant 
further  denied  that  due  notice  of  the  injury 
had  been  given  to  the  company,  or  that  plain- 
tiff had  given  it  affirmative  proof  of  the  du- 
ration of  the  time  of  bis  total  disability,  as 
required  by  the  poll<7. 

The  plaintiff  filed  a  reply,  and  the  cause 
was  tried  to  a  jury  on  February  S,  1910,  re- 
sulting in  a  verdict  for  plaintiff  for  9620,  with 
Interest  thereon  as  pn^ed  for  in  the  petition. 
The  def^dant  ae  plaintiff  in  error  here, 
urges  17  separate  assignments  of  error:  (1) 
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Refasal  to  snstain  defendant's  objection  to 
tbe  iDtroductlon  of  any  evidence.  (2)  In  al- 
lowing the  plalDtifT,  while  on  the  witness 
stand,  to  exhibit  to  the  Jury  the  shoulder 
alleged  to  have  been  Injured.  The  third, 
fourth,  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error  are  based  upon  the  admia- 
slon  of  evidence  alleged  to  be  Incompetent 
The  ninth,  tenth,  eleventh,  twelfth,  and  thir- 
teenth assignments  challenge  certain  instruc- 
tions given  to  the  Jury.  The  fourteenth,  fif- 
teenth, and  sixteenth  assignments  go  to  cer- 
tain instructions  asked  by  defendant  and  re- 
fused. The  seventeenth  assignment  goes  to 
the  action  of  tbe  court  In  allowing  an  amend- 
ment of  the  petition,  after  the  closing  of  the 
case,  to  conform  to  the  proof. 

[11  (1)  The  contention  made  by  defendant, 
tliat  Uie  court  erred  in  permitting  evidence 
to  be  introduced  under  the  pleading,  cannot 
be  sustained.  This  assignment  is  based  upon 
the  theory  tbat  the  petition  did  not  suffi- 
ciently allege  a  compliance  with  the  terms 
of  the  policy  In  the  matter  of  giving  notice 
within  15  days  of  the  Injury,  and  In  furnish- 
ing affirmative  proof  of  tbe  duration  of  total 
disability  within  30  days  after  termination  of 
the  period  for  which  the  company  is  liable. 
Part  6  of  tbe  poUcy  pro^'ldes :  "Affirmative 
proof  must  he  furnished  to  the  company  at 
its  office  on  its  forms,  in  case  of  loss  of  time, 
within  thirty  days  after  the  termination  of 
the  period  for  which  the  (Ximpany  is  liable." 
Tbe  policy  also  provides  that  notice  of  the 
acddoit  must  be  giTen  the  company  Within 
16  days  after  it  occurred,  etc.  The  allega- 
tloDS  of  tbe  petition,  while  fh^  may  have 
been  open  to  a  moticm  to  make  more  definite 
and  certain,  yet  without  such  attack  th^ 
wen  entirely  sufficient.  The  petition  states 
a  cause  of  action,  and  the  plaintiff  was  ^ti- 
tled to  Introduce  his  evidence  thereunder, 

[2]  (2)  The  next  objection  (1.  e.,  that  It  was 
error  to  permit  plaintiff  to  ^w  the  Jury  tiie 
parts  of  his  person— that  Is,  his  shoulder  and 
collar  bone-alleged  to  have  been  Injured  and 
broken)  is  likewise  without  merit  We  think 
ordinarily*  where  the  goestlon  of  an  Injury, 
or  its  extent  or  permanen<7.  Is  In  issue,  that 
this  would  be  proper.  City  of  Kingfisher  t, 
Sparel  Altiser,  13  Okl.  121.  74  Pac.  107;  Wig- 
more  on  Evidence,  vol.  3,  (  222,  and  note; 
Jones  on  Evidence  (2d  Ed.)  396-308.  For  a 
discussion  of  the  principle  involved,  see  C. 
R.  I.  ft  P.  Sy.  Ca  T.  HIU.  129  Pac.  13,  not 
yet  officially  reported.  But  It  was  peculiarly 
proper  In  this  case  because  of  a  provision  of 
the  policy  sued  on.  In  part  3  numerous 
things  are  mentioned,  the  happening  of  any 
one  of  which,  it  Is  stipulated,  shall  reduce 
the  amount  payable  to  one  tenth  of  the 
amount  which  would  otherwise  be  payable 
under  the  policy.  One  of  the  things  causing 
sadb  reduction  Is :  "Where  the  accidental  In- 
jury makes  no  visible  contusion  or  wound  on 
the  exterior  of  the  body  of  Insured."  There- 
fore, lesardless  of  whether  this  testimony 
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would  have  been  otherwise  competent,  it  cer- 
tainly was  both  competent  and  material  in 
this  case  to  show  that  the  Injury  had  left  Its 
visible  mark  on  the  body  of  the  Insured ;  and 
we  can  think  of  no  proof  so  satisfactory  In 
showing  the  same  as  the  exposure  of  the 
part  alleged  to  have  been  seriously  wounded 
and  Injured. 

[S]  The  errors  alleged  as  to  the  admis- 
sion of  evidence  divide  themselves  Into  two 
groups :  (1)  Assignments  3,  4,  6,  and  8  go  to 
the  admission  of  evidence  of  pain  and  con- 
tinued suffering,  and  inability  to  labor  o&- 
casioned  thereby,  from  the  date  the  Injury 
was  received  up  to  the  expiration  of  the 
full  period  of  52  weeks.  The  plaintiff  was 
allowed  to  testify  that  at  the  expiration  of 
this  period  his  shoulder  was  still  not  In  a 
condition  to  be  of  use,  and  that  he  still  had 
no  use  of  a  portion  of  one  arm.  Tbe  witness 
was  permitted  to  demonstrate  how  far  he 
could  move  this  arm,  and  that  it  was  pain- 
ful to  move  it  at  all. 

The  objection  to  this  testimony  was  pat 
upon  the  ground  that  the  policy  did  not  pro- 
vide for  indemnity  for  pain  and  suffering. 
This  Is  true  It  does  not;  nor  was  the  plain- 
tiff allowed  to  recover  for  pain  and  suffering. 
This  evidence  was  Introduced  on  the  question 
of  "contbmons  dlsablllt7."  This  vras  one  of 
the  most  material  and  stubbornly  contested 
points  in  the  case.  For  the  insured  to  re- 
cover it  was  necessary,  not  only  to  show  the 
injury,  Imt  that  It  was  of  sndi  a  nature  and 
of  such  a  character  and  ^ent  that  the  in- 
Jury,  coupled  with  the  effect  and  results  flow- 
ing solely  f  rwn  it,  created  a  condition  under 
which  the  plaintiff  "(»n«n«oi»Iy  dUttbU 
ed  from  p&forminff  work.**  The  pain  and 
suffering  produced  solely  by  an  Injury  to  tbe 
body.  If  severe  enough,  would,  of  itseU^  In- 
capacitate a  person  from  doing  yrotk.  The 
fact  t^t  at  the  Kid  of  the  period  for  which 
be  was  Indemnified  the  shoulder  and  arm 
were  still  useless,  and  would  not  pwfwm 
their  respective*  functions,  where  it  was 
shown  that  no  other  injury  had  hem  reo^v- 
ed,  tended  to  prove  disability  through  the 
period  immediately  preceding,  and  through 
which  he  was  indemnlfled. 

[4]  Tbe  sixth  and  seventh  asslgnmaitt  go 
to  the  proof  of  the  contents  of  certain  letters, 
claimed  to  have  bem  written  tbe  company. 
The  policy  provides:  "Written  notice  of 
clalma  must  be  sXven  by  the  Insured  or  his 
beneficiary  to  the  company  at  its  office  from 
which  tbe  i>oUcy  is  issued  and  be  received 
there  irttbin  fifteen  days  from  tbe  date  of 
the  accident  caoslng  the  loss  for  wbi<di  daim 
is  made,"  etc.  And  also:  "Affirmatlva  proof 
must  be  furnished  to  the  company  at  its  said 
office  on  its  forms.  In  case  of  lost  time,  within 
thlrt?  days  after  the  termination  of  tbe  pe- 
riod for  which  the  company  is  liable."  etc. 

The  first  of  these  provisions  relates  to  no- 
tice of  the  accident ;  the  second  to  the  dura- 
tion of  tbe  disabUlty.  f  isior  to  the  trial  no- 
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tice  was  aerred  upm  defendant  to  have  and 
prodnoe  at  tlie  trial  the  letters  and  cor- 
respondence between  the  parties  relative  to 
tbe  daim.  At  the  trial  plaintiff  was  per* 
mitted  to  testis  tliat  wltUn  four  or  five  days 
after  tbe  accident  bis  brother  wrote  for  him,* 
and  be  signed  and  forwarded  to  the  company 
a  letter,  stating  that  be  had  been  Injured  in 
an  accident,  etc.  The  witness  also  testified 
be  had  written  the  local  agent  of  the  com* 
pany,  advl^ng  him  that  he  had  notified  the 
company  of  Ms  Injnry,  but  bad  not  received 
a  reply.  It  Is  pointed  ont  that  tills  was  er- 
ror, as  the  policy  provided  that  notlee  be 
given  tile  company  at  tbe  Issuing  office.  A 
letter  from  tbe  company's  home  office  is  In- 
troduced, which  shows  clearly  that  the  notice 
had  been  received  by  It.  It  does  not  show 
that  It  was  received  within  16  days,  but  It 
makes  no  complaint  or  claim  that  it  was  not 
so  received.  Tills  letter  is  dated  January  14, 
1907,  which  is  only  about  19  days  after  the  In- 
Jury,  and  incloses  a  blank  to  be  filled  out  by 
plaintiff  and  his  physician,  so  that  we  "may 
properly  understand  the  nature  and  extent 
of  your  disability."  Numerous  other  letters 
from  tbe  company,  relative  to  the  claim  and 
the  progress  of  plaintiff's  recovery  from  bJs 
Injuries,  were  Introduced.  The  plaintiff  was 
induced  to  take  and  pay  for  a  renewal  of  the 
policy  for  another  year  while  he  was  still  in- 
capacitated, as  the  various  letters  show.  The 
plaintiff  having  testified  he  sent  tbe  notice 
four  or  five  days  after  the  Injury,  tbe  ac- 
knowledgment of  receipt  of  same  by  the  com- 
pany, and  its  negotiations  and  actions  In 
sending  blanks  and  requiring  medical  exami- 
nations and  certificates  relative  to  the  extent 
and  progress  of  the  wounds,  with  no  claim 
that  the  notice  was  not  received  in  time, 
were  sufficient  to  warrant  the  Jury  in  finding 
that  It  was  in  tact  given  within  the  time,  as 
was  found  by  them.  Besides,  If  it  tiad  not 
been  given  In  time,  the  conduct  of  the  com- 
pany showed  clearly  that  It  had  elected  to 
waive  the  provision  (St.  L.  &  S.  F.  Ry.  Co.  v. 
Ladd.  124  Pac.  461 ;  St  L.  &  S.  F.  &  Co.  v. 
James  et  al.,  128  Pac.  279,  not  officially  re- 
ported); and,  besides,  this  provision  of  no- 
tice has  been  held  to  be  a  condition  subse- 
quent, and  substantial  compliance  with  It 
sufficient.  Pacific  Mutual  L.  Ins.  Ob.  r. 
Adams,  27  Okl.  496,  112  Pac.  1026. 

Under  this  state  of  facts,  the  company 
really  baving  notice,  as  Is  so  abundantly 
shown,  flTldence  that  some  other  notice  was 
gtven,  not  antborized  by  the  policy,  becomes 
clearly  Immaterial,  and  could  have  bad  no 
injurious  effect  oh  the  rights  of  defendant 

[I]  The  next  point  arose  in  this  way: 
Plaintiff  testified  that  at  the  expiration  of 
the  period  tbe  policy  covered  that  he  wrote 
and  mailed  to  the  company  a  letter,  in  which 
be  nude  a  claim  for  tbe  full  Indemnity,  stat- 
ing Uiat  Us  total  inability  to  work  bad  cover- 
ed the  tvH  period  of  tS&  weeks,  and  asking 
tor  blank  lorms  If  additional  proof  should 


be  required.  This  evidence  was  to  support 
the  allegation  of  final  notice  contained  in 
the  petition,  but  It  seems  to  have  been  urged 
at  tbe*  trial  that  this  was  not  a  sofflolent 
compliance  with  the  requirements  of  the  pol- , 
icy.  'jnie  plaintiff  was  then  permitted  to 
testify  that  in  reply  to  this  letter  of  notice 
be  received  a  letter  from  the  company,  which 
liad  been  destroyed,  and  that  It  contained  a 
positive  denial  of  all  liability,  and  refused 
to  send  plaintiff  blanks  upon  which  to  make 
more  formal  proof. 

The  objection  urged  Is  that,  as  tbe  petition 
pleaded  that  "affirmative  proofs  of  loss  of 
time"  bad  been  furnished,  and  as  this  letter 
from  the  company  tended  to  prove  a  waiver 
of  such  affirmative  proof  of  loss  of  time.  It 
was  Incompetent  because  not  within  the  is- 
sues raised  by  the  pleading.  There  Is  no 
doubt  but  that  evidence,  to  be  relevant  must 
tend  to  prove  or  disprove  some  Issue  In  the 
case,  and  the  Issues  are  determinable  from 
tbe  pleading.  Jones  on  Evidence,  §§  135, 136 ; 
Roberson  v.  Hubler,  U  Okl.  297,  67  Pac.  477; 
Graham  v.  Uelnrich,  13  Okl.  107,  74  Pac.  328 ; 
Lockwood  Bros.  v.  Frisco  Lbr.  Co.,  22  OkL 
31,  97  Pac.  562. 

[6, 1]  The  objection  made  to  this  evidence, 
however,  was  simply,  "We  object."  This  did 
not  advise  the  court  of  the  grounds  of  the  ob- 
jection ;  and,  while  proof  of  the  contents  of 
the  letter  was  irrelevant  upon  the  grounds 
urged  in  the  brief,  yet  It  was  competent  to 
show  that  Bucb  a  letter  had  been  received 
from  the  company,  adcnowledgiug  receipt  by 
It  of  the  final  claim  for  loss  of  time.  If  the 
objection  had  been  made  at  tbe  time  that 
this  evidence  was  not  within  the  Issues, 
doubtless  the  plaintiff  would  have  then  and 
there  asked  and  been  permitted  to  amend  the 
petition,  so  as  to  bring  the  evidence  fairly 
within  the  issues,  as  was  done  at  the  end  of 
the  trial.  But  from  an  examination  of  the 
requirements  of  the  policy  we  think  the 
plaintiff  had  already  proved  the  giving  of  a 
sufficient  "affirmative  proof  of  loss  of  time." 
Tbe  policy,  unlike  many  other  policies  of  in- 
surance, is  very  indefinite  as  to  what  this 
final  notice,  or  proof,  shall  be.  Naturally 
this  final  proof  would  not  need  to  be  so  form- 
al and  detailed  as  under  fire  policies.  The 
insured  was  required  to  give  prompt  notice 
of  the  Injury,  and  through  the  entire  course 
of  his  recovery  the  company  required  certif- 
icates, medical  examinations,  and  minute 
and  detailed  Information  from  time  to  time, 
and  at  the  eai  of  the  period  of  disability 
was  fully  advised,  or  tiad  the  opportunity 
for  full  advice,  both  as  to  tbe  injury  and  the 
duration  and  extent  of  the  "continuous  dis- 
ability" resulting  from  the  Injury.  Under 
this  condition  it  Is  shown  that  at  the  end  of 
the  62  weeks,  tbe  total  time  covered  by  the 
policy,  the  plaintiff  made  written  demand  on 
the  company  for  payment  of  the  flO  per 
week  for  the  full  62  weeks,  stating  that  his 
disability  bad  continued  for  tbat  tlm^  and 
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tliat  tlw  etmoKttf  aAnowledged  receipt  ot 
this  claim.  In  view  ot  Qie  other  iKVtloeB,  re- 
ports^ examlnatlona,  and  cerUficatea  farntBh^ 
ed  the  compaiv  trom  time  to  time  dnrlnff  Qie 
dlsabUily,  and  the  farther  fact  that  no  claim 
la  made  that  tfta  company  denuuded,  w 
would  hare  been  boieflted  by.  a  faller  or 
more  detailed  statement  by  the  inaored,  It  la 
(dear  that  the  evidence,  Independent  of  any 
waiver,  shows  a  snbstanUal  couQiaianoe  by 
the  plaintiff  wiUi  the  terms  of  the  policy  In 
this  regard.  A  snbstantlal  compllanoe  la 
snffldent  St  Panl  Vlie  ft  Afarlne  Ins.  Oo. 
y.  Mlttendorf  et  at,  24  OU.  6S1. 104  Pac.  854, 
28  L.  K  A.  (N.  B.)  061,  and  cases  dted. 

Tbe  oondoslons  reached  on  this  point  tm- 
der  It  unnecessary  to  consider  the  action  of 
the  court  in  pomiltlng  the  plaintiff  to  am^d 
his  petition,  showing  a  waiver  of  final  proofs 
to  conform  to  the  erldence:  The  remaining 
points  urged  relate  to  the  giving  and  the  re- 
fnsal  to  give  certain  InstmcUons. 

[I]  We  gather  from  the  briefs  tbat  the  sev- 
eral Instructions,  the  giving  of  which  Is  com- 
plained of,  are  objected  to  on  account  of  the 
statements  th^  contain  regarding  the  term 
"total  disabUlty."  The  policy  IndemnifieB 
against  "Injury  which  causes  at  once  total 
and  contlnaouB  inability  to  engage  In  any  oc- 
cupation." 

The  court,  after  Instructing  that  before 
plaintiff  could  recover  it  must  be  shown  that 
the  Injury  caused  total  and  continuous  dis- 
ability to  ^gage  In  any  labor  or  occupation, 
th«i  qualified  the  language  by  adding  "that, 
even  though  during  the  time  he  dalmed  to 
be  totally  and  continuously  disabled  he  did 
perform  some  trivial  services,"  such  fact 
should  not.  of  itself,  be  so  construed  "as  to 
prevent  plaintiff  from  recovering  for  all  of 
said  time,  if  you  find  from  the  evidence  that 
he  was  at  the  time  of  said  trivial  services  un- 
able to  have  performed  them.  The  test  Is, 
not  whettier  the  plaintiff  did  perform  any 
services  of  any  character,  but  whether  the 
plaintiff  was  able  to  perform  services  of  any 
sort  or  character,"  etc  ^Is  Instruction  was 
given  to  cover  evidence  that,  while  wounded 
and  unable  to  work  or  perform  the  duties  of 
his  office,  or  do  other  labor,  plaintiff  had 
handed  to  some  witnesses  or  jurors  a  few 
subpoenas  upon  an  occasion. 

The  business  of  plaintiff  named  In  the  pol- 
icy is  "deputy  sheriff,  engaged  In  making  ar- 
rests," We  believe  the  instruction  substan- 
tially stated  the  law  applicable  to  the  facts 
of  the  case.  In  Joyce  on  Insurance,  S  8031, 
it  is  said:  "The  general  purpose  of  such 
clauses  Is  to  furnish  an  Indemnity  to  assured 
for  the  loss  of  time  by  reason  of  accident 
or  injury  which  prevaits  him  from  prosecut- 
ing his  business,  and  It  would  seem  that  this 
oug^t  to  refer  to  his  inability  to  perform 
substantially  the  duties  which  are  necessary 
to  be  done  in  the  business  to  which  the  con- 
tract refers — an  absolute  physical  Inability 


to  perform  sabstanUally  tbe  duties  whldi  are 
necessary  to  be  done  in  the  boalneBS  to  which 
the  contract  refers.  An  absolute  phytf cal  in- 
ability ought  not  to  be  meant  in  all  casea ; 
for  the  injury  might  be  of  such  a  diaracter 
is  that  common  care  and  pmdenoe  would 
preclude  the  prosecution  of  said  budness." 

[7]  Kerr  on  Insurance  at  page  886,  an- 
nounces the  same  general  rule:  "Tot^  dis- 
ability does  not  mean  absolute  physical  Us- 
ability on  the  part  of  the  insured  to  transact 
any  Und  of  business  pertalnli^  to  hia  occu- 
pation. Total  disability  exists,  although  the 
insured  la  able  to  perform  a  few  occasional 
acts.  If  he  la  not  able  to  do  any  substanlU 
portion  of  the  work  connected  ^th  bis  occu- 
pation! It  Is  suflldent  to  prove  that  the  in- 
Jury  wholly  disabled  Um  from  the  doing  of 
all  substantial  and  material  acts  necessary  to 
be  done  in  the  ^raecutlon  of  his  business,  or 
that  bla  injuries  were  of  such  a  diaracter 
and  degree  that  C(»nmon  care  and  prudence 
required  btan  to  desist  trom  his  labors  ao 
long  as  was  reasonably  necessary  to  effect  a 
speedy  cure.** 

And  May  on  Insurance  (4th  Ed.)  622,  says: 
"Total  disability  from  the  iHosecutlon  of 
one's  usual  employment  means  Inability  to 
follow  his  usual  occupation,  business,  or  pur- 
suits in  the  usual  way.  Though  he  may  do 
certain  parts  of  his  accustomed  wimrk,  and 
engage  in  some  of  his  usual  unployments,  he 
may  yet  recover,  so  long  as  he  cannot  to 
some  extent  do  all  parts  and  engage  In  all 
such  employments."  Commercial  Travelers', 
etc.,  Ass'n  V.  Springsteen,  28  Znd.  App.  667, 
55  N.  E.  073;  Pacific  Mut  L.  Ins.  Co.  r. 
Branbam,  34  Ind.  App.  243,  70  N.  B.  174. 

We  have  read  the  other  Instructions  com- 
plained of,  and  find  no  substantial  error  In 
any  of  them;  and  all  the  Instructions  ask- 
ed by  defendant  and  refused  were  covered  In 
the  general  charge  of  the  court.  In  so  far  as 
they  should  have  been  given. 

While  It  Is  true,  as  has  been  pointed  out, 
there  were  some  Immaterdal  errors  at  the 
trial,  yet  In  none  of  them  has  a  substantial 
right  of  the  defendant  been  prejudiced. 
The  whole  case,  as  we  view  it,  shows  be- 
yond any  question  a  liability  upon  the  part 
of  the  company  to  pay  the  full  sum  recorer- 
ed,  and  that  the  proceedings  have  be»  In 
all  snbstantlal  matters  correct 

The  cause  should  be  affirmed. 

PE&.CnTBIAOL  Adopted  til  wtaols. 


ATOmSON,  T.  &  &  F,  BY.  (XX  r. 

ROBINSON. 
(Supreme  Court  ot  Oklahoma.   Oct  28»  1912.) 

(Spllahiu  hv  tJta  Court.) 
1.  P1AA.01HO  (%  347*>— Judgment  on  Pua.d- 
xifae— Oabbiaob  or  Live  Stock— Actions 

ffOB  iNJUaiBS. 

Plaintiff  sued  for  damages  done  to  a  ship- 
ment of  race  horses,  alleging  shipment  to  have 
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bem  mmds  under  a  definite  verbal  contract, 
ehargliig  grora  negligence  and  praying  for  full 
amount  of  damages.  Defendant  answered  by 
general  denial  and  by  pleading  a  written  con- 
tract which  limited  its  liability  to  the  value 
therein  named,  and  by  the  further  all^tion 
that  the  written  contract  was  the  only  one 
made  between  the  parties.  PlaintilTB  reply  was 
in  effect  an  unverified  general  denial  of  new 
matter.  Held,  the  overruling  of  defendant*! 
motion  for  jadgment  on  the  Readings  becanae 
of  the  nnverified  reply  was  not  error. 

The  iasnee  whether  the  shipment  was  made 
under  a  verbal  agreement  and  whether  defend- 
ant waa  guil^  of  gross  negligence  were  Joined 
by  defen^f  s  general  denial,  and  plaintiff  had 
the  right  to  have  snch  issues  determined  and 
was  entitled  to  any  evidence  relevant,  compe- 
tent, and  material, to  a  determination  of  same, 
regardless  of  the  written  contract,  and  regard- 
less of  the  fact  that  a  determination  of  such 
issues  had  the  effect  of  rendering  the  provisions 
of  the  written  contract  not  binding. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  1052;  Dec.  Dig.  {  847.*) 

2.  Cabbikbs    (§  218*)— Oabbiags   or  Live 
Stock— LiHiTATiON  of  Liabiutt. 

Where  a  shipment  of  live  stock  coDsista  of 
race  horses  shipped  for  the  purpose  of  being 
entered  in  certain  races,  and  the  carrier  has 
notice  of  the  class  to  which  the  stock  belongs 
and  the  purpose  for  which  it  Is  shipped,  and 
the  agent  of  the  carrier  at  the  destination  of 
the  shipment  Is  notified  that  some  of  the  stock 
had  been  injured,  and  snch  agent  goM  to  the 
ftables  where  such  Injured  stock  la  kept  and 
■ees  same  and  has  ample  opportunities  to  as- 
certain the  extent  of  the  injuries,  hetd,  this  is 
a  substantial  compliance  with  the  provisions  of 
the  shipping  contract  requiring  notice  of  in- 
jury to  be  ^ven  before  the  stock  is  removed  or 
slaughtered  or  mingled  with  other  stock. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  674-696,  827,  928,  932-949;  Dec. 
Dig.  I  21&*] 

8.  Gabrikbs   (i  218*)— Cabbiaok   or  Livk 
Stock— laaTATKHr  oy  LuBiurr. 

Where  a  ahlpment  of  live  stock  1b  made 
tmder  a  verbal  contract  and  where  every  move 
made,  everv  step  taken  toward  a  shipment,  up 
to  and  Including  a  complete  consignment  and 
surrender  of  control  by  the  shipper,  the  etart- 
ing  in  transit  of  the  shipment  and  the  assump- 
tion of  liability  for  negligence  by  the  carrier,  is 
all  under  and  pursuant  to  such  parol  agreement, 
and  after  this  a  printed  shipping  contract  is 
presented  to  the  shipper  to  ngn,  he  has  the 
right  to  assume  that  it  embodies  the  terms  of 
the  verbal  agreement  and  the  carrier  will  not 
be  permitted  to  escape  liabilities  accruing  to 
the  shipper  under  the  verbal  agreement  by  rea- 
son of  certain  provisions  in  the  written  con- 
tract at  variance  with  the  parol  contract  unless 
the  shipper's  attention  has  been  called  to  such 
provisious  and  fair  opportunity  given  Mm  to 
aaaent  to  same. 

[Ed.  Note.— For  other  cases,  see  Carrier*, 
Cent^m^Jj  674r^  927.  ^932-049;  Dec! 

Commlwrioners'  Opinion,  Dlvlalon  No.  2. 
Error  f^m  District  Court,  Uno(^  County; 
John  J.  Ctemey,  Judge. 

Acti<m  by  0.  X).  BobinwMi  against  the  Atchi- 
son. T&peka  ft  Banta  F6  Railway  Company. 
Jndgmratt  for  plalntlfC,  and  def^dant  brings 
error.  Afflimed. 

See,  also,  2fi  Okl.  706,  U9  Pac.  238. 

This  action  was  b^un  June  20,  1908,  In 
flw  district  conrt  of  Lincoln  county,  by  C.  E. 


Robinson  against  the  Atddwn,  Top^  & 
Santa  Ffi  Railway  Conunny  for  damages 
done  to  a  crataln  race  mar^  Nancy  Aldm, 
shipped  with  some  other  race  horses  from 
Kansas  City,  Ho.,  to  lAwrenc^  Kan.,  In 
September,  1007.  Tbe  substance  of  plalntUTs 
petition  Is:  In  S^^tember,  1907,  plalntUC  had 
the  horses  in  question  in  Kansas  City,  and 
on  said  day  called  up  the  agent  of  the  rail- 
way company  at  Kansas  City  and  by  phone 
informed  him  that  he  (Boblnson)  had  some 
race  horses  which  he  desired  to  shU>  to 
Lawreuce,  Ean.,  in  time  for  the  races  on 
the  next  day.  The  agent  Informed  him  that 
such  shipment  could  be  made  and  that,  U  the 
horses  conld  be  loaded  between  4  and  0 
o'dock  of  that  anemoon,  they  would  be 
taken  by  a  fast  freight,  the  "Bed  Ball,"  which 
made  no  stops  for  local  freight  on  the  way 
and  would  reach  Lawrence  about  12  o'clock 
that  night.  This  being  satisfactory  to  Hob- 
InsoD,  it  was  agreed  between  him  and  the 
agent  that  the  shipment  should  be  made  by 
that  train.  Whereupon  the  agent  Instructed 
him  where  to  bring  the  horses  and  informed 
him  that  a  car  would  be  placed  there  to  re- 
ceive them.  Pursuant  to  this  agreement,  the 
horses  were  taken  to  the  place  designated  by 
the  agent  and  loaded  into  the  car  between 
5  and  6  o'clock  of  that  afternoon.  After  be- 
ing loaded,  the  car  was  closed  and  tagged 
"Red  Ball"  to  designate  to  the  crew  that  It 
should  go  with  the  Red  Ball  train  on  that 
evening.  Some  time  thereafter  It  was  pulled 
into  the  company's  yards,  but  was  overlooked 
or  n^lected  by  the  Red  Ball  crew  and  left 
In  the  yards  for  the  night  The  excuse  giv- 
en by  the  crew  was  that  they  had  forgotten 
It  During  the  night  It  was  carelessly 
switched  and  bumped  around  in  the  yards 
by  the  local  freight  in  making  up  its  train, 
and  some  time  on  the  following  morning  was 
started  with  the  local  freight  to  Lawrence, 
Kan.,  arriving  there  about  2  p.  m.  of  the 
next  day,  too  late  for  the  races  on  that  day, 
and  with  the  mare  Nancy  Aiden  badly  dam- 
aged and  permanently  injtired  from  the  care- 
less and  grossly  negligent  manner  In  which 
the  car  had  been  handled.  The  railway  com- 
pany answered  by  general  denial  and  by 
pleading  a  written  contract  allied  to  have 
been  fairly  and  for  a  valid  consideration  en- 
tered Into,  and  to  have  been  the  only  con- 
tract made  between  tiie  shipper  and  the  car- 
rier. Plaintiff  replied,  denying  the  auc- 
tions of  new  matter  in  the  answer;  denying 
that  the  written  contract  was  entered  Into 
Id  good  faith,  and  that  It  was  the  onlt/  con- 
tract made  between  the  parties,  and  In  ef- 
fect reaffirming  that  the  verbal  contract 
made  between  the  parties  was  the  one  under 
which  the  shipment  was  made.  The  trial  re- 
sulted in  a  verdict  in  favor  of  Robinson  for 
$1,500,  upon  which  judgment  was  rendered, 
and  from  which  judgment  the  railway  com- 
pany appeals. 
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Cottliigliani  ft  Bledsoe,  Charlee  H.  Woods, 
and  Oeorge  M.  Greeiit  sll  of  Ofclaboma  GItj, 
for  plalntur  In  error.  H.  H.  Smitb,  of  Sbayr- 
nee,  and  Blttenhonse  ft  Blttenltoaae^  of 
Chandler,  for  defendant  In  error. 

HARBISON,  C  (after  staUng  the  facts  as 
above).  Numeroos  errors  are  assigned  by 
appellaDt,  but  all  are  disposed  of  under  the 
two  general  propositions,  viz.:  First,  whetli- 
er  the  railway  company  was  entitled  to  judg- 
meut  on  the  pleadings,  having  set  np  a  writ- 
ten contract  the  execution  of  which  was  not 
denied  under  oath ;  second,  were  the  provi- 
sions In  the  written  contract  valid  and  were 
they  binding  on  the  shipper? 

[1]  As  to  the  first  proposition,  the  plain- 
tiff did  not  rely  on  a  written  contract  of  any 
character,  nor  did  he  sue  for  violations  of 
the  terms  of  a  written  contract,  but  allied 
the  shipment  to  have  been  made  under  a 
definite  verbal  contract  in  which  no  refer- 
ence was  made  to  the  freight  rate  or  limita- 
tion of  liabilities,  and  sought  recovery  on 
the  grounds  of  the  gross  negligence  of  the 
company  In  the  manner  of  handling  the  ship- 
ment. This  presented  the  material  Issues  to 
be  tried,  a  determination  of  which  in  favor 
of  plaintiff  would  entitle  blm  to  recover  and 
which  were  Joined  by  defendant  in  its  gen- 
eral denial  of  tbe  allegations  in  the  petition. 
The  plaintiff  therefore  was  entitled  to  have 
these  issues  tried  and  determtued,  and  in  the 
trial  of  same  was  entitled  to  all  the  compe- 
tent, material  evidence  at  his  command  in 
support  of  bis  view  of  such  Issues.  There- 
fore the  setting  up  of  a  written  contract  by 
defendant  did  not  preclude  the  plaintiff  from 
his  right  to  tiare  such  issues  determined,  nor 
entitle  defendant  to  Judgment  on  the  plead- 
ings, notwithstanding  plaintiff  had  failed  to 
deny  the  execution  of  the  contract  under 
oath.  If  plaintiff  had  stated  a  cause  of  ac- 
tion, which  in  our  (pinion  was  done,  he  had 
a  right  to  have  same  determined  upon  the 
theory  he  bad  chosen— upon  the  grounds  of 
his  own  choice.  And,  not  relying  on  a  writ- 
ten contract,  not  suing  on  a  written  contract, 
bnt  claiming  the  shipment  to  have  been  made 
under  a  verbal  agreement,  and  relying  for 
recovery  on  tbe  carrier's  common-law  liabili- 
ty for  negligence,  be  should  not  be  required 
to  abandon  bis  cbosen  grounds  and  to  try 
his  case  upon  a  different  theory  by  the  8e^ 
ting  up  of  a  written  contract,  unless  such 
contract  constituted  a  prima  &cie  defease 
to  his  action.  Whether  It  did  or  not  depend- 
.ed  upon  the  question  that  It  was  the  only 
contract,  which  question  was  erne  of  &ct 
and  was  completely  answered  by  a  determi- 
nation of  the  issues  tendered  in  the  petiUon, 
"that  thtf  shlpmoit  was  made  under  a  verbal 
contract**  Heno^  the  decisive  issues  tmdeE^ 
ed  by  both  tbe  petition  and  tbe  written  con- 
tract b^ng  disposed  of  by  a  determination 
of  tbe  issues  presented  by  the  petition,  It  Is 
Immaterial  whether  the  executlra  of  the 


written  contract  be  denied  nnder  oath  or  not, 
at  wbeUier  or  not  plalntiS'a  vq^ly  was  veri- 
fled.  It  was  held  1^  aus  court  in  Flesber 
T.  Callahan.  32  Okt  283,  122  Pac.  489.  that 
section  5618,  Comp.  Laws  1909,  "providing 
that  allecations  of  tbe  execution  of  written 
instmments  and  Indorsments  there<m  shall 
be  taken  as  true  unless  the  dotlal  thereof 
be  verified  by  affidavit,  requires  the  verifi- 
cation of  tbe  denial  of  the  execution  only." 
The  execution  of  the  Instrument  In  question 
here  was  not  in  Issue.  Therefore  it  was  not 
error  to  overmle  defendant's  motion  for 
Judgment  on  the  pleadings. 

This  case  Is  clearly  distinguishable  from 
St  L.  ft  S.  F.  By.  Co.  v.  Cake,  26  Ofcl.  227, 
106  Pat  322,  and  St  L.  &  S.  F.  Ry.  Co.  v. 
Phillips,  17  Okl.  264,  87  Pac.  470.  In  those 
cases  a  wholly  differ^t  fundamental  princi- 
ple of  pleading  was  involved.  In  each  of 
those  cases  the  plaintiff  sued  for  a  viola- 
tion of  a  written  contract  and  relied  on  the 
contract  for  recovery,  and  In  each  case  the 
contract  relied  upon  showed  that  plaintiff 
liad  not  complied  with  the  conditions  pre- 
cedent to  recovery,  and  that  In  tbe  absence 
of  a  verified  denial  or  plea  of  waiver  of  such 
conditions,  plaintiff  was  not  entitled  to  re- 
cover. The  case  at  bar  rests  on  a  different 
principle  of  pleading  for  the  reasons  herein 
stated. 

The  same  question  of  pleading  was  decid- 
ed in  the  case  of  C,  R.  I.  ft  P.  Ry.  Co.  v. 
Spears,  31  Okl.  468,  122  Pac.  228,  wherein 
this  court,  speaking  through  Justice  Wil- 
liams, says:  "Tbe  defendants  having  plead- 
ed the  contracts,  and  the  same  b^g  admit- 
ted because  no  reply  was  filed,  still  they 
were  not  entitled  to  have  Judgment  rendered 
in  their  favor  upon  the  pleadings,  because 
of  tbe  issue  Joined  by  tiie  g^eral  Issue  as  to 
the  death  of  the  four  bead  of  cattle  and 
the  value  thereof.** 

[2]  In  the  second  proposition  two  material 
provisions  of  tbe  written  contract  are  involv- 
ed, viz.,  the  provision  that  notice  of  the 
damage  be  given  by  the  shipper  to  the  car- 
rier within  a  prescribed  time  after  tbe  dam- 
age la  discovered,  and  tbe  provision  which 
limits  the  carrier's  liability  to  the  valuation 
placed  on  the  stock  in  tbe  contract  The 
contract  provided  that  written  notice  of  any 
damage  aostalned  by  the  stock  should  be  giv- 
en to  the  company  before  the  stodk  should 
be  slaughtered  or  Intermingled  with  other 
sto(^,  and  the  fnrther  provldon  that  the 
company  should  not  be  liable  In  any  anu>nnt 
in  excess  of  the  values  printed  in  the  con- 
tract, which  are  as  follovn :  **Each  horse  or 
pony  (gelding,  mare  or  stalUon),  mule  or 
Jack,  |aOO.oa  Each  ox,  bnU  or  steer,  f60.0a 
Each  cow,  $30.00.  Each  calf,  910.00.  Each 
h^,  $19.00.  Each  sheep  or  goat,  f3^*'  The 
record  shows  that  the  proTislims  for  notice 
were  snbstantlally  compiled  with.  The  in- 
jured animal  was  not  lnt«ided  for  slaughter 
nor  to  be  Intermingled  with  and  put  oa  the 
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market  in  bulk  with  otber  ctock.  She  was  a 
ndng  anJmal,  sUived  for  tbat;  specliic  pnr- 
pose,  and  the  railroad  had  notice  of  the 
clan  to  which  she  belonged  and  the  pnipo»e 
for  which  she  was  8hipi>ed;  and  when  the 
shipment  reached  Its  destination  and  It  was 
dieoovered  that  the  unimai,  Nancy  Alden, 
was  Injured,  the  company  was  notified  of 
same,  and  the  agent  of  the  company  went 
to  the  stable  where  she  was  kept  and  saw 
ber  and  bad  ample  oj^rtunlty  to  examine 
her.  The  evidence,  however,  showed  that  it 
was  Impossible  at  the  time  to  ascertain  Che 
ectent  of  her  In  juries.  Later,  it  was  ascer- 
tained that  she  was  rendered  useless  for 
racing  purposes.  The  company,  having  ao 
tnal  notice  of  the  injury,  had  ample  oppor- 
tunity to  examine  the  extent  thereof,  and, 
under  the  drcutustances  of  this  case,  we 
think  the  notice  which  the  company  had  was 
a  substantial  compliance  with  the  "notice 
provisions"  of  the  contract. 

[3]  The  record  in  this  case  dearly  shows 
negligence  on  the  part  of  the  railway  com- 
pany. Hence  the  remaining  question  is:  Was 
the  liability  of  the  company  limited  to  the 
valve  fixed  In  the  written  contract?  A  de- 
termination of  this  question  de[>ends  upon 
whether  the  value  was  fixed  by  the  shipper 
and  whether  such  value  was  fairly  agreed 
upon  between  the  shipper  and  the  agent  of 
the  carrier.  This  question  may  properly  be 
determined  without  the  necessll?  of  constra* 
lug  the  federal  statute,  known  aa  the  "H^ 
bnm  Act" 

The  question  here  Is  not  a  question  of  law 
as  to  whether  the  carrier  had  authority  to 
limit  its  common-law  liability  to  a  value  fix- 
ed by  the  shipper  and  fairly  agreed  upon  be- 
tween the  shipper  and  carrier,  but  is  a  ques- 
tion of  tact  whether  such  value  was  fixed  by 
the  shipper  and  whether  it  was  fairly  agreed 
upon  between  the  parties.  If,  as  a  matter  of 
fact,  such  value  was  not  fixed  by  the  shipper 
and  was  not  fairly  agreed  upon  by  the  par- 
ties, but  was  arbitrarily  printed  in  the  con- 
tract by  the  carrier  without  the  knowledge 
or  even  the  Implied  assent  of  the  shipper, 
then  the  carrier's  liability  is  not  limited  to 
BDCh  value  and  there  is  no  necessity  for  a 
construction  of  the  federal  act  Therefore 
the  lasu^  being  one  of  fact  was  properly  de- 
t^mlnable  by  the  Jury,  from  the  evidence, 
and  we  think  the  verdict  was  fairly  and  rea- 
sonably supported  by  the  testimony  submit- 
ted. Bat  it  is  contended  by  the  company 
that  the  court  erred  In  admitting  testimony 
which  tended  to  vary  the  terms  of  the  writ- 
ten contract  If  there  had  been  no  other  is- 
sue to  be  tried,  except  the  validity  of  the 
written  contract  the  contention  might  be 
wtil  taken.  But  there  were  other  issues  in- 
depmdent  of  the  written  contract  and  de- 
cisive of  plalntlflTs  right  of  recovery,  on  which 
plaintiiT  relied  and  had  a  right  to  have  deter- 
mined and  a  right  to  Introduce  any  testimo- 
ny' relevant,  competent,  and  material  to  a  cor- 
net determliuitlon  of  such  Issues.   And  If 


Oi»  evidence  offered  was  competent  and  ma- 
terial to  a  d^ermfnation  of  sadi  lisnes,  and 
was  offered  for  such  purpose.  It  was  not  er- 
ror to  admit  same  although  it  may  have  had 
the  consequent  effect  of  varying  the  terms  of 
the  written  contract;  for,  as  stated  in  Uw 
discussion  of  the  first  {Hropositlon,  idalntUf 
had  tendered  the  issue  "that  the  sh^nnent 
was  made  xmSec  a  verbal  agreement  and  ttiat- 
the  cmnpany  was  gidtty  of  gross  negUgmce'' 
and  relied  on  these  grounds  tm  recovery. 
The  defendant,  by  general  deoial.  Joined  these 
Issues,  thereby  giving  idalnUff  the  rlffht  to 
have  them  detwmined,  although  the  concln- 
slon  may  bave  followed,  as  a  logical  se- 
quenc^  that  the  terms  of  the  written  cm- 
tract  were  not  fairly  entered  Into.  C,  B.  L  ft 
P.  By.  Go.  V.  Spears,  supra,  la  in  jKrtnt  on 
the  question  of  admission  of  evidence. 

As  to  whethra  the  printed  contract  supers 
seded  all  others,  or  whether  the  vorbal  agree- 
ment was  merged  in  the  printed  contract,  the 
evidence  was  concIusAve  that  a  definite  and 
complete  agreement  in  reference  to  the  ship- 
ment was  made  over  the  phone  by  the  ship- 
per and  the  agent  of  the  carrier  wltliout  any 
motion  or  reference  to  the  rate,  the  value 
of  the  stodc,  further  than  that  It  was  racing 
stock,  or  to  any  limitation  of  liability  or  any 
mention  of  the  fact  that  a  written  or  printed  , 
contract  would  be  required.  The  testimony 
oifered  by  defendant  substantiates  this  view 
and  corroborates  the  testimony  of  plaintiff 
on  those  points.  It  also  shows  clearly  that 
the  stock  was  loaded,  the  car  closed  and  tag- 
ged "Bed  Ball."  the  shipment  fully  delivered 
to  the  carrier  and  control  of  same  completely 
surrendered  by  the  shlppa  and  that  after  the 
car  had  been  moved  from  the  place  of  load- 
ing and  started  in  transit  all  pursuant  to  the 
verbal  agreement  some  two  hours  thereaft- 
er, the  agent  of  the  company  presented  to 
the  shipper  the  printed  contract  without  call- 
ing his  attention  to  Its  special  provisions  and 
without  informing  him  that  It  contelned  pro- 
visions directly  at  variance  with  the  terms  of 
the  verbal  agreement,  and  without  giving 
him  an  opportunity  to  examine  Its  contente 
and  exercise  his  right  of  choice. 

Under  these  circumstances,  having  made  a 
definite  and  complete  agreement  as  to  the 
shipment  without  mention  of  rate  or  limi- 
tation of  liability,  having  surrendered  certain 
of  his  rights,  and  certeln  rights  having  ac- 
crued to  him  under  such  agre^neut,  it  was 
reasonable  for  him  to  assume  that  the  print- 
ed contract  presented  to  him  under  such  cir- 
cumstances contained  no  provisions  which 
would  take  away  the  rights  already  accrued. 
A.,  T.  ft  S.  F.  By.  Co.  v.  Dill,  48  Kan.  210,  29 
Pac  148;  K.  P.  By.  Co.  v.  Beynolds,  17  Kan. 
251;  Railway  Co.  v.  Lockwood,  17  Wall.  367, 
21  L.  Ed.  627;  Hart  v.  Railroad  Ca,  112  U. 
S.  331,  5  Sup.  Ct  151,  28  li.  Ed.  717;  Boat- 
wick  V.  Baltimore  &  Ohio  By.  Co.,  45  N.  Y. 
T12;  Swift  V.  Pacific  Mail  ft  Steamship  Co., 
lOe  N.  Y.  206,  12  N.  E.  683;  U..  K.  ft  T.  By. 
Co,  T.  WithflrSi  16  Xex.  Civ,  Am.  fioe;  40  8. 
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W.  1073;  8.  ft  8.  r.  By.  Co.  T.  Gormaii,  70 
Kan.  613,  100  Pac  647.  28  L.  B.  A.  (N.  &) 
637;  LoolsTllle,  etc^  B.  Co.  t.  Craycraft,  12 
Ind.  App.  203,  30  N.  E.  523;  Gulf  By.  Co.  T. 
Wood  (Tex.  Civ.  App.)  30  S.  W.  71S;  Lools- 
vlUe,  etc  By-  Co.  t.  Meyer,  78  Ala.  BO"; 
Strohn  t.  Detroit,  et&,  By.  Co.  21  W1&  054. 
94  Am.  Dec.  504. 

In  LooisTllle,  eta.  By.  Go.  ▼.  Graycraft.  su- 
pra, it  was  held:  "Wbere  tbe  shipper  loada 
hl«  goods  under  a  UMiroI  contract,  It  will  gor- 
em,  and  bis  rigbt  of  recovery  will  not  be 
limited  by  a  written  contract  banded  to  blm 
Just  aa  they  are  being  carried  away." 

In  Strohn  v.  Detroit  By.  Co.,  supra,  it  was 
held :  "Having  previously  entered  lato  a  spe- 
cial verbal  agreement,  he  may  rightfully  as- 
sume, in  the  absence  of  notice  to  that  effect, 
that  it  is  embodied  in  tbe  paper  or  receipt, 
or  at  least  that  the  receipt  contains  nothing 
contrary  to  It  It  la  In  tbe  nature  of  a  direct 
fraud  or  cheat  for  the  company  or  Its  agents, 
after  having  entered  Into  a  verbal  agreemait, 
thus  wrongfully  to  Insert  a  contract  of  an  en- 
tirely different  character,  and  present  it  to 
the  party  without  directing  Ills  attention  ex- 
pressly to  it  and  procuring  his  assent.  It  Is 
no  answer  for  tbe  company,  In  such  a  case, 
to  say  that  the  other  party  should  have  been 
more  diligent  and  watchful,  and  should  have 
detected  the  fraud.  So  long  as  he  is  igno- 
rant of  tbe  new  conditions,  and  does  not  as- 
sent to  them,  the  contract  In  vrrlting  Is  not 
consummated,  and  parol  evidence  may  be  re- 
ceived." 

In  Bostwick  V.  Baltimore  A  Ohio  By.  Co., 
supra,  the  court  held :  "The  verbal  agreement 
had  been  acted  upon,  and  under  It  the  plain- 
tiff had  parted  with  all  control  over  his 
goods.  The  rule  that  prior  negotiations  are 
merged  in  a  subsequent  written  contract  does 
not  apply  to  such  a  case  as  this.  It  tbe 
plaintiff  had  expressly  assented  to  the  terms 
of  the  bill  of  lading  subsequently  delivered 
to  him,  such  assent  would  operate  as  a 
change  of  the  terms  of  the  contract  original? 
ly  made,  and  under  which  be  bad  parted 
with  his  property.  Bat  after  the  verbal 
agreement  bad  been  consummated  and  rights 
bad  accrued  under  It,  the  mere  receipt  of  the 
bill  of  lading,  inadvertently  omitting  to  ex- 
amine tbe  printed  conditions,  was  not  suCB- 
clent  to  conclude  the  plaintiff  from  showing 
what  tbe  actual  agreement  was  under  which 
the  goods  bad  been  shipped." 

In  M.,  K.  &  T.  By.  Co.  v.  Withers,  supra. 
In  tbe  syllabus  the  court  said :  "After  plain- 
tiff's cattle  had  been  loaded  on  defendant's 
cars  for  shipment  under  a  verbal  contract, 
and  the  cars  closed  and  sealed,  defendant's 
agent  presented  a  written  contract,  binding 
plaintiff  to  do  certain  acts,  not  required  by 
tbe  oral  agreement,  as  a  condition  precedent 
to  recovery  In  case  of  damage.  Plaintiff  had 
not  time  to  read  the  contract  before  the  train 
started  but,  supposing  it  was  a  pass  for  a 
man  to  go  with  the  cattl^  signed  it  Held, 


that  tbe  Terbal  eontnet  oontndleil  Qw  ahtp- 

ment" 

Now.  in  the  case  at  bar.  up  to  and  Indnd- 
ing  a  complete  consignnmit  and  BOEroider  of 
control  of  stock  by  the  ahlmier.  tbe  starting 
of  the  ahlpment  In  transit  and  the  oasnmp- 
tion  of  liability  for  n^ligence  by  tbe  carrier, 
every  move  made,  every  st^  taken  toward 
the  shipment,  was  under  and  inirsaant  to  a 
parol  ccmtract  Under  tbese  drcnmstances 
the  Bhlpper  had  tbe  right  to  assome  that  his 
stock  would  not  be  grossly  misused  and  to 
act  on  tbe  faith  thus  inspired  and  rely  on  the 
rights  thereby  accrued  to  him,  and  the  car- 
rier will  not  be  permitted  to  take  away  those 
rights  and  relieve  Itself  of  the  liability  tbos 
incurred,  without  having  given  blm  a  fair 
opportunity  to  assent  thereto. 

The  record  discloses  that  such  opportunity 
was  not  given.  Therefore  the  verbal  contract 
must  control.  There  being  no  agreement  la 
tbe  verbal  contract  as  to  the  extent  or  limi- 
tations of  liability,  the  carrier  Is  held  to  Its 
common-law  liability  for  negligence.  There 
Is  no  controversy  as  to  tbe  value  of  the  ani- 
mal, tbe  extent  of  the  injuries,  nor  the  dam- 
age thereby  sustained.  The  allegation  of  neg- 
ligence being  fairly  sustained  by  the  evi- 
dence, we  see  no  reason  why  the  verdict 
should  be  s^  aside.  , 

The  judgment  Is  thereCore  affirmed.' 

PDB0T7BIAM.  Adopted  in  wbol& 


ATCHISON,  T.  ft  S.  F.  BY.  00.  T. 
MOOBE  et  aL 
(Supreme  Court  of  Oklahoma.   Oct  23,  1012.) 

(Byttahut  by  the  Court.) 

1.  Pleading  (5  347*)-^udohbnt  ok  Puead- 
iNGS— Carbiags  or  Lm  9tock— Actions 
roB  Injubies. 

Plaintiff  sued  for  damages  done  to  a  ship- 
ment  of  race  horses,  alleging  shipment  to  have 
been  made  under  a  definite  verbal  contract 
charing  gross  negligeDce  and  praying  for  full 
amount  ox  damages.  Defendant  answered  by 
general  denial  and  by  pleading  a  written  con- 
tract which  limited  Its  liability  to  the  value 
therein  named,  and  by  the  further  allegation 
that  tbe  written  contract  was  the  only  one 
made  between  the  parties.  Plaintiffs  rep&  waa 
in  effect  an  unverified  general  denial  of  new 
matter.  Held,  the  overruling  of  defendants 
motion  for  Judgment  on  the  pteadings  because 
of  the  unverified  reply  was  not  error. 

The  Issues  whether  the  shipment  was  made 
under  a  verbal  agreement  and  whether  defend- 
ant was  guilty  of  gross  negligence  were  joined 
by  defendant's  general  denial,  and  plaintitt  had 
the  right  to  have  such  issues  determined  and 
was  entitled  to  any  evidence  relevant  compe- 
tent Slid  material  to  a  determination  of  same, 
regu^less  of  tbe  written  contract- and  regard- 
less of  the  fact  that  a  determinati<m  of  such 
issues  bad  the  eflect  of  rendering  the  provlsbuis 
of  tbe  written  contract  not  binding. 

nOd.  Note.— For  other  eases,  see  Pleading. 
C^Dig.  1 1062 ;  Dec.  Dig.  |  847.*] 

2.  Cabbiebs  (8  218«)  —  Cabbiaob  or  Livi 
Stock— LiJiiTATiON  of  Liabilitt. 

Where  a  shipment  of  live  stock  consists  of 
race  horses  shipped  for  tbe  purpose  of  being 
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entered  In  certain  races,  and  the  earner  baa 

notice  of  the  class  to  which  the  stock  belongs 
and  the  ponKiee  for  which  It  is  shipped,  and 
the  agent  of  tiie  carrier  at  the  destination  of 
the  shipment  is  notified  that  some  of  the  stock 
bad  been  injured,  and  each  agent  goes  to  the 
■tables  where  such  injared  stock  is  kept  and 
sees  same  and  baa  ample  opportonities  to  as- 
certain  the  extent  of  the  infnriea,  held,  this  is 
a  substantial  compliance  with  the  provisions  of 
the  shipping  contract  reqoirins  notice  of  injury 
to  be  pven  before  the  stock  Is  removed  or 
slanghtered  or  mingled  with  other  stock. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Omt^D^J^  674-606,827,  028,  932-919;  Dee. 

8.  GABBIXB8    (I    218*)  —  CaBBIAQE    OT  LiTB 
SXDCK— IdUTATION  OF  LlABIUTT. 

Where  a  shipment  of  live  stock  Is  made 
nnder  a.  verbal  contract,  and  where  every  move 
made,  every  step  taken  toward  a  sbipment,  np 
to  and  including  a  complete  consignment  ana 
surrender  of  control  by  the  shipper,  Uie  starting 
In  transit  of  the  shipment,  ana  the  assumption 
of  UabUitr  for  negligence  la  the  carrier,  is  all 
nnder  and  porauant  to  socn  parol  agreement, 
and  after  this  a  printed  shipping  contract  is 
presented  to  the  shipper  to  sign,  he  has  the 
light  to  assume  that  it  embodies  the  terms  of 
the  verbal  agreement,  and  the  carrier  will  not 
be  permitted  to  escape  liabilitleB  accmlng  to  the 
•Upper  under  the  verbal  agreement  by  reason 
of  certain  provisions  in  the  written  contract  at 
variance  with  the  parol  contract,  unless  the 
shipper's  attrition  has  been  called  to  such  pro- 
visions and  fait  opportunity  given  him  to  asaent 
to  same. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  K  674-696,  927,  928,  932-949 ;  Dec. 
Dig.  i  21&»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Lincoln  Ctnmty; 
John  J.  C^mej,  Judge. 

'Action  by  H.  Moore  and  others  against 
the  Atchison,  Topeka  &  Santa  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

Cottlngham  A  Bledsoe,  Charles  H.  Woods, 
and  George  M.  Green,  all  of  Oklahoma  City, 
for  plaintiff  in  error.  H.  H.  Smith,  of 
Shawnee,  and  Rittenhouse  A  Rlttenhons^  of 
Gbandler.  for  defendants  In  error, 

HARRISON,  a  This  action  was  begun  In 
the  district  court  of  Lincoln  county  June  20, 
1908,  by  H.  F.  fiioore,  C.  E.  Robinson,  and 
&  H.  Smith,  against  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  for  damages  In 
the  sum  of  $1,990,  resulting  from  injuries  al- 
leged to  have  done  to  one  Sousa  Me, 
a  trotting  mare,  shipped  with  some  other 
race  horses  over  said  railroad  from  Kansas 
CLty,  Mo.,  to  Lawrence,  Kan.,  In  September, 
1907.  The  case  was  tried  in  April,  1910, 
resulting  In  a  verdict  and  judgment  In  favor 
'of  plaintiff  in  the  sum  of  $1,400,  from  which 
judgment  the  defendant,  the  railway  com- 
pany, appeals. 

[1-3]  The  shipment  In  which  the  animal, 
Sonsa  Mc,  is  alleged  here  to  liave  been  In- 
jured, was  the  same  shipment  in  which  the 
racing  mare,  Nancy  Alden,  was  Injured  and 
recovery  bad  for  sudi  injuries  In  a  judgment 
wliidi  was  affirmed  by  this  court  in  case  No. 


2.01R.  entiOed,  A.,  T.  ft  S.  By.  Go.  a  EL 
Robinson,  120  Pac.  20.  The  two  cases  are 
identical,  both  in  points  of  law  and  questions 
of  fact,  and  In  every  material  feature  ex- 
cept aa  to  the  value  of  the  animal,  the  ttx< 
tent  of  the  injuries,  and  the  amoont  of  dam- 
ages resulting  therefrom.  The  anestlon  of 
the  ralne  of  the  animal,  the  fxteat  of  tiie 
Injuries  done  to  ber,  and  the  amount  of  dam- 
age resulting  ther^rom  were  fairly  submit- 
ted to  the  Jury,  and  a  verdict  tetumed  in 
faTOT  of  plaintiff  for  the  sum  of  $1,400. 

The  verdict  being  fairly  supported  tbe 
evidence,  and  tba  questions  of  law  involved 
in  this  cue  being  identical  with  those  in- 
volved In  said  case  No.  2,015,  and  finding  no 
material  errors  committed  in  the  trial  of  this 
cause,  following  tbe  declillon  in  tbe  case  No. 
2,015,  the  judgment  of  the  court  below  Is  af- 
firmed. 

PER  CURIAM.   Adopted  in  wholft 


NATIONAL  SURETY  CO.  v.  BOARD  OF 

EDUCATION  OF  CITY  OP  HUGO. 
(Supteme  Court  of  Oklahoma.   Oct  IB,  1012.) 

(SvUahua  hv  the  Court.) 
L  Bonds  d  128*)— Acnons  —  Failuu  of 

Pboop. 

Plaintiff  sued  defendant  to  recover  on  a 
builder's  bond  for  damages  on  alleged  broken 
conditions  of  a  builder's  contracL  The  peti- 
tion charged  that  the  building  had  not  been  con- 
structed according  to  the  terms  of  tbe  contract, 
nor  in  conformity  with  the  plans  and  specifica- 
tions attached  to  and  made  a  part  of  said  con- 
tract The  contract  was  not  pleaded,  nor  was 
it  charged  that  the  same  was  lost  or  beyond  tbe 
reach  of  plaintiff;  neither  were  its  contents 
proved,  nor  was  there  any  attempt  to  prove 
same,  or  to  excuse  failure  so  to  do.   Held,  that 

ftlaintitf  could  not  recover,  for  the  reason  that, 
n  the  absence  of  tbe  contract,  or  failure  to 
prove  its  contents,  neither  the  court  nor  jury 
could  determine  whether  or  not  there  had  been 
any  breach  thereof,  without  which  no  judgment 
could  be  had. 

[Bdi  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  Si  205-217;  Dee.  Dig.  {  12a*] 

2.  CORTBAOTB  (tS50*)— ACTIONS  VDE  BBSAOH 

— Bdbden  opPboof. 

Tbe  party  who  alleges  a  contract,  either  as 
a  cause  of  action  or  a  defense,  has  the  burden 
of  proving  it,  if  the  existence  of  the  contract  Is 
pnt  in  Uaue;  and  he  has  the  burden  of  prov- 
ing every  fact  essential  to  the  cause  of  action 
or  defense.  The  rule  applies  to  Implied  as  well 
as  express  contracts. 

[Ed.  Note.— For  other  eases,  see  CmitraetSt 
Cent  Dig.  H  1819-1828;  Dee.  Dig.  |  350.*] 

3.  CONTBACTS  (I  350*)— AoTtONS  FOB  BbEAOH 

— Bubdbn  or  Pboof. 

Upon  tbe  plaintiff  is  thrown  the  burden  of 
proving  what  the  terms  of  tbe  contract  were, 
what  tbe  plans  and  specifications  were,  where 
the  building  was  to  be  performed  according  to 
the  plans  and  spedfications,  and  a  compliance 
with  them. 

[Ed.  Note.— For  other  cases,  see  Cratracts, 
Cent  Dig.  {S  1819-1823 ;  Dec.  Dig.  |  860.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  Choctaw  Cotmty; 
James  B.  Armstrong,  Ji^ge. 
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Action  bf  the  BoaM  of  Education  of  the 
Otty  of  Hnso  against  the  Natitmal  Surety 
Company  for  breacb  of  a  contractor'B  bond. 
Judj^ent  for  plalntUT,  and  defendant  brings 
error.  Beversed  and  renianded  tbr  new 
trial. 

I.  I*.  Strange,  of  Hugo,  for  plaintiff  In  er- 
ror. E.  H.  Foster,  of  Oklahoma  City,  and 
R.  B.  Stephenson,  of  Hugo,  for  defendant  In 
error. 

BOBEBTSON.  O.  This  Is  a  suit  by  the 
school  district  upon  a  contractor's  bond  to 
recover  damages  for  breadi  thereof  by  the 
contractor  in  falling  to  construct  a  school 
building  In  the  city  of  Hugo  according  to  the 
contract,  plans,  and  apedflcatlons,  and  for  a 
failure  to  install  in  said  building  a  heating 
apparatus  according  to  the  contract,  plans, 
and  spedflcations,  to  the  full  and  complete 
satisfaction  of  Henry  T.  Phelps,  the  archi- 
tect and  superintendent  of  said  building. 
The  action  was  against  R.  O.  Langworthy, 
contractor,  and  the  National  Surety  Com- 
pany, as  surety  on  the  bond.  No  service  of 
summons  was  had  on  Langworthy,  and  the 
suit  proceeded  against  the  Surety  Company 
alone,  and  resulted  in  a  judgment  in  favor 
of  the  school  district  In  the  sum  of  $1,800. 
A  motion  for  new  trial  was  presented  and 
overruled,  and  the  Surety  Company  appeals. 

Many  errors  are  assigned  and  relied  upon 
by  the  Surety  Oompany,  but  It  will  be  unnec- 
essary to  consider  any  but  the  first  and  sec- 
ond, which  read  as  follows:  "The  verdict 
Is  not  sustained  by  sufficient  evidence,  and  Is 
contrary  to  law."  And;  "The  court  erred  in 
refusing  to  give  the  Jury,  at  the  close  of  the 
evidence,  a  peremptory  Instruction  in  favor 
of  the  plaintiff  in  error." 

The  petition  chafes,  among  other  things, 
that:  "The  plaintiff  above  named,  the  suc- 
cessor to  the  school  district  of  Hugo,  Indian 
Territory,  for  amended  complaint,  complains 
of  the  defendant  R.  O.  Langworthy  and  the 
National  Surety  Company  of  New  York,  a 
corporation,  organized  under  the  laws  of  the 
state  of  New  York,  for  that  on  the  1st  day 
of  September,  A.  D.  1905,  the  defendant  R. 
O.  Langworthy  made  and  entered  into  a  con- 
tract with  the  plaintiff,  and  agreed  to  build 
and  complete  a  certain  two-story  bric^  and 
stone  schoolhouse  building  according  to  plans 
and  speciflcationB  and  drawings,  which  were 
made  a  part  of  said  agreemoit,  a  copy  of 
which  said  contract  is  herewith  filed  and 
marked  'Exhibit  A,'  which  said  plans  and 
spedfioitions  were  drawn  by  one  Henry  T. 
Phelps,  as  architect  for  plalntifl^  In  a  good, 
substantial,  workmanlike  manner,  to  the  sat- 
Isfacthnt  and  under  the  supervision  of  the 
said  Henry  T.  Phelps,  superintendent  for  the 
construction  of  said  building;  and  the  said 
B.  O.  Langwortiiy  did  also  agree  to  find, 
provide,  and  furnish  sudi  material  of  such 
kind  and  Quality  and  description  as  should 
be  flt,  primer,  and  suffldent  £or  complethiK 


BEPOBTBB  (fm. 

all  woiiEs  menttoned.  and*  provided  posses- 
sion be  given  to  the  omtractor,  on  or  befbre 
135  working  days  from  date  of  contract" 

[1]  The  answer  of  the  Surety  Company 
was  a  general  dotlal,  and  also  an  affirmative 
defense.  The  answer  was  verified.  The  con- 
tract, which  was  In  writing,  was  not  pleaded, 
neither  were  the  ^ana  or  ^edflcatlons ;  nor 
was  tiiere  any  attempt  on  the  part  of  the 
school  district  to  prove  tiie  same  In  any  wlse^ 
nor  was  it  shown  that  they  had  been  de- 
stroyed or  lost,  or  that  they  were  not  within 
reach  or  under  the  ctnitroi  of  the  said  school 
district  There  Is  not  a  word  of  oonq>etent 
evldoice  In  the  record  to  Aow  that  the  build- 
ing was  not  constructed  according  to  the  con- 
tract, plans,  or  spedflcaUons.  There  la  plen- 
ty of  evidence  tending  to  show  that  the 
building  was  defectively  constructed,  and 
also  to  show  that  the  heating  plant  was  un- 
satisfactory; but  nowhere  Is  there  anything 
to  show  in  what  particular  or  In  what  man- 
ner the  construction  differed  from  the  terms 
of  the  contract  or  of  the  plans  and  spedflca- 
tions, all  of  which  were  In  writing,  but  for 
some  reason  unknown  to  us  were  not  pleaded 
or  proved. 

It  Is  asking  too  much  of  an  appellate  court 
to  say,  under  the  facts  of  the  case  as  dis- 
closed by  the  record,  that  the  work  was  not 
done  In  conformity  to  the  terms  and  condi- 
tions of  the  contract  and  plans  and  tspeclA- 
cations,  without  enabling  the  court  to  see  and 
examine  the  contract  etc,  or  without  prov- 
ing the  contents  of  the  same. 

True  it  is  that  witnesses  testified  that  tlie 
walls  were  defective,  and  that  the  heating 
plant  was  losuAclent;  but  these  things  may 
have  resulted  from  poor  judgment  of  the 
parties  in  making  the  contract,  or  in  a  mis- 
take of  judgment  of  the  architect  in  prepar- 
ing the  plans  and  specifications.  It  may  be 
that  the  work  done  and  material  furnished 
were  exactly  as  required  by  the  contract  and 
plans  and  specifications.  This  we  do  not 
know;  nor  can  we,  by  any  manner  of  means, 
ascertain  the  Acts  from  the  record  before  us. 

[2,  S]  The  party  who  all^:es  a  contract  ei- 
ther as  a  cause  of  action  or  a  defense,  has  the 
burden  of  provli^  it  if  the  existence  of  the 
contract  is  put  In  Issue ;  and  he  has  ttie  bur- 
den of  proving  every  fact  essential  to  the 
cause  of  action  or  dtfense.  The  rule  apiAies 
to  implied  as  well  as  to  express  contracts. 
9  Cyc.  757,  and  many  cases  there  dted. 
"Upon  the  plaintiff  Is  thrown  the  burden  of 
proving  what  the  terms  <tf  the  contract  wer^- 
what  the  plans  and  spedflcations  wen, 
where  the  building  was  to  be  perfwmed  ac- 
cording to  plans  and  spedficatlons^  and  a 
compliance  with  them.'*  6  Gyc.  98,  and  caaes 
cited. 

There  was  no  competent  evidence  before 
the  court  or  jury  tliat  would  warrant  the 
verdict  or  sustain  the  judgment  Before  a 
verdict  could  be  returned  in  fiivor  of  plain- 
tiff, the  Jury  shonld  have  fbnnd  that  huuc- 
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worttiy,  the  contnctor,  Iiad  breached  his  con- 
tract; and  how  could  the  Jury  say  that  the 
contract  had  been  breached  when  tiie  con- 
tract waa  not  offered  In  evidence,  nor  were 
Its  terms  or  conditions,  nor  the  terms  or  con- 
ditloDS  of  the  plans  and  speciflcatlona,  known 
to  the  court  or  jury?  There  being  no  com- 
petent evidence  to  sustain  a  judgment,  tiie 
court  shonld  have  directed  a  verdict  for  the 
defendant,  and  for  its  failure  to  do  so  the 
Jndgmoit  ahoold  be  reversed,  and  the  cause 
rananded  tor  a  new  trial. 

FBB  CUBIAM.  Adopted  In  whole. 


60SMELL  T.  PBINCB. 
(Sopteme  Ooort  of  Oklaboma.  Sept  17, 1912.) 

(ByUaJma  Ity  tiba  CotHi.) 

1  judomkht  (i  744*)  —  conolusivsness  — 
Uaitxbs  Concluded. 

Where,  in  a  lait  to  qnlet  title  to  certain 
land,  certain  contracts  and  transactions  were 
adjndced  illenl  and  void  and  to  create  no  right 
«-  title  in  the  plaintiff  in  that  suit  it  was 
prejudicial  error  in  an  ejectment  suit  to  re- 
cover the  land,  brought  b;  the  defendant  in  the 
rait  to  qoiet  title  against  the  plaintiff  in  the 
mlt  to  qniet  title,  to  admit  evidence  of  the 
nMkiniT  of  the  contracts  and  occurring  of  the 
transactitHU. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Die.  H  1278-1281;  Dec.  Dig.  f  744.*] 

2.  JUBT  (i  32*)— NOHBB  OF  JUBOBS. 

In  an  action  brought  prior  to  atatebood, 
but  tried  since  statehood,  a  unanimous  verdict 
of  the  Jury  is  required. 

[Sd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  221-225;  Dec.  Dig.  i  32.*] 

Error  from  District  Court,  Tillman  Conn- 
ty ;  J.  T.  Johnson,  Judg& 

Action  by  R.  L.  Gosnell  against  J.  H. 
Prlncew  Jndgmait  for  defendant^  and  irtain- 
tlff  brings  error.   Beversed  and  rananded. 

Ib^EUioee,  Ferris  &  Bhlnefart;  of  Lawton. 
and  GeoTfe  Ahem,  of  FredwiA,  fbr  plaintiff 
In  emnr.  Hoiants  &  Davli^  of  Frederick,  for 
defendant  in  error.  i 

B08SBB,  G.  Tblfl  is  an  ejectment  salt 
brevet  tv  B>  Goandl  against  J.  B.  Prince 
to  recover  a  certain  lot  In  the  town  of  Fred- 
erick. The  land  was  patented  to  Gosnell  by 
tiie  United  Statea  goremment,  and  It  is  not 
dalmed  that  he  baa  ever  made  a  written  con- 
T^ance  of  the  lot  to  any  onei  From  the  evi- 
dence it  apfiears  that,  when  the  Blackwell, 
I3nid  ft  Southweetem  Railway  was  projected, 
sevoal  gentlemen  of  Vernon,  Tex.,  agreed  to 
engage  in  the  business  of  locating  town  sites 
and  aelllng  lota  along  the  new  road.  Tliey 
foresaw  a  fotnre  for  a  town  at  or  near  where 
Frederid^,  OkL,  la  now  situated,  and  entered 
into  an  agreement  with  8.  N.  Gosndl  (not 
the  plaintiff  in  this  case)  to  locate  four 
homeateaders  on  the  site  of  Frederick,  and 


[to  get  the  homesteaders  to  convey  to  the 
company  to  be  formed  by  the  Vernon  parties. 
S.  N.  Gosnell  filed  four  persons  according  to 
his  agreement,  one  of  whom  is  the  plaintiff 
hare.  Before  the  persons  so  filed  had  made 
final  proof  or  obtained  titles,  peoi^e  began  to 
settle  on  the  town  site  and  to  make  Improve- 
ments. About  the  same  time  some  other  par- 
ties conceived  the  idea  that  they  also  could 
make  some  money  in  the  town-site  business, 
and  with  that  in  view  started  a  town  at 
Hazel,  which  it  seems  was  about  a  half  mile 
from  the  town  site  of  Frederick.  The  Vernon 
people  had  an  understanding  with  the  rail- 
road company  by  which  the  station  was  to 
be  located  at  a  point  to  be  designated  by 
them,  and  with  this  for  a  lever  they  proceed- 
ed to  pry  off,  from  time  to  time,  a  portion  of 
the  inhabitants  of  Hazel  and  to  locate  them 
in  their  town  site  of  Frederick,  Among 
others  who  had  located  at  Hazel  was  the  de- 
fendant. Prince.  Under  an  agre^ent  with 
Mr.  Blsmark  Houssells,  who  was  looking  aft- 
er the  matter  for  the  Vernon  people,  he 
moved  his  drug  store  from  the  town  of  Hazel 
to  the  lot  now  In  controversy,  and  became 
identified  with  the  town  of  Frederick.  By 
written  agreement,  made  before  the  defend- 
ant moved  to  Frederick,  Honssells,  for  the 
town-site  company,  promised  to  give  to  Prince 
a  lot  in  Frederick.  This  agreement  was  dat- 
ed April  4,  1002,  before  plaintiff  had  any 
title,  and  before  the  Vernon  people  could 
lawfully  contract  for  title.  The  plaintiff  was 
not  in  Frederick  at  tbe  time  the  defendant 
moved  on  the  lot  In  July  following  the 
move,  Goanell  brought  an  unlawful  detainer 
proceeding  against  the  defendant  in  the  jus- 
tice court  and  was  defeated.  He  tried  to 
take  an  appeal,  bnt  for  some  reason  the  ap- 
peal was  not  perfected.  In  the  latter  part 
of  the  year  he  made  application  to  prove  np 
and  have  patent  Issoed  for  town-site  pur- 
poses. The  secretary  approved  the  town  site^ 
and  a  patent  was  Issued  to  plaintiff.  The 
Vernon  pe<H>le  advanced  plaintiff  money  to 
pay  for  the  land,  and  a  final  receipt  was  Isan- 
ed  to  falm  December  24,  1902.  The  amount 
advanced  was  about  fi,400;  When  plaintiff 
obtained  tUle  to  tlie  quarter  section,  tbe  Ver- 
um  peoide  made  another  contract  with  him 
by  wUdi  he  was  to  get  one-toUh  of  the  pro- 
ceeds of  the  land.  Th^  formed  a  corpora- 
tion in  which  he  received  one-tenth  of  the 
stock.  He  r^sed,  thou^,  to  make  a  deed  to 
the  lot  In  suit  to  the  defendant,  and  refused 
to  deed  U  to  tbe  town-site  company. 

Some  time  aft»  plaintiff  obtained  title 
from  the  government;  defmdant  brought  a 
suit  against  him  to  quiet  tltl^  and  alleged 
the  facts,  as  to  how  tbe  land  was  obtained, 
that  he  was  In  possession  under  contract  with 
Houssells  and  had  made  improvements.  He 
also  alleged  that,  In  order  to  obtain  the  ap- 
proval by  the  secretary  of  the  town  site,  Gos- 
nell had  represented  that  persons  had  gone 
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on  the  land  and  made  Improvements,  and 
tbal^  by  ream  of  all  tbeee  tblnga,  a  trnst 
had  beat  created  on  the  lot  in  Us  taror. 
The  trial  court  anatalned  a  duunrrer  to  the 
potion,  ajoA  on  a|q;>eal  the  decision  of  the 
trial  court  was  affirmed;  the  case  being  re- 
ported in  19  OkL  176,  92  Pac  164.  The  Sa- 
preme  Court  of  the  territory  of  Oklahoma 
hdd  tbat  a  contract  1^  a  homesteader,  made 
b^ore  be  had  obtained  tltle^  to  alienate  the 
land,  when  he  should  bare  obtained  the  title, 
void,  and  that  no  rlch^  either  in  law  or 
equity,  could  grow  out  of  audi  a  contract, 
and  that  the  contract  1^  n^lch  Bousstils 
for  the  town-site  company  agreed  to  give  de- 
fendant a  lot  was  void.  The  town-site  com- 
pany made  considerable  effort  to  get  plain- 
tiff to  couT^  to  defendant,  but  failed.  It 
then  made  a  conveyance  to  defendant  dated 
Joly  16,  1908.  The  issue  submitted  to  the 
Jury  was  whether  or  not  the  i^intiff,  sub- 
seanent  to  tl^  24th  of  December,  1902,  the 
date  of  the  final  receipt,  agreed  to  convey 
the  lot  to  the  TzedesiOc.  Town-Site  Company. 

11]  The  defendant,  over  the  objectl<mB  of 
the  irialntlfl,  was  permitted  to  Introduce  evi- 
d»ce  of  transactions  and  negotiations  prior 
to  Decembw  24, 1902.  A  large  portion  of  the 
evldmce  related  to  such  matters.  This  is 
asdgned  as  error.  It  may  well  be  doubted 
whether  the  facts  pleaded  constituCed  a  de- 
fense to  the  action,  because  ttuj  were  all  in 
existence  and  within  defendant's  knowledge 
at  the  time  be  brou^t  the  suit  to  quiet  the 
title  to  the  land.  Farmers*  State  Bank  v. 
Stephenson,  23  Okl.  695^  102  Pac.  992;  El 
Reno  V.  Gleveland-Trlnldad  Pav.  Co.,  25  OU. 
648,  107  Pac.  163,  27  li.  R.  A.  (N.  S.)  650. 
It  seems  to  be  a  case  for  the  application  of 
the  maxim,  "Nemo  debet  bis  vexarl  pro  una 
et  eadem  causa."  But  not  deciding  this 
point,  because  not  raised  by  the  parties,  there 
can  be  no  question  that  evidence  concerning 
contracts  held  void  in  the  suit  to.  quiet  title 
was  not  admissible  In  this  suit  The  admis- 
sion of  the  written  agreement  by  Houssells 
to  give  defendant  a  lot  was  highly  prejudicial 
to  plaintiff.  It  bad  been  held  void  In  the  for- 
mer case,  and  should  not  have  been  admitted. 
See  Corry  v.  Corry  Chair  Co.,  18  Pa.  Super. 
Ct  271 ;  Union  Sar.  &  L.  Ass'n  t.  Byrne,  114 
Fed.  831,  62  C.  C.  A.  465;  Glencave  Granite 
Co.  T.  Cutlan  (1896)  1  Chan.  667;  Uudgulst 
V.  Manrepas  Land  &.  Lbr.  Co.,  112  La.,  1030, 
36  South.  843 ;  Breeze  v.  Haley,  11  Colo.  351, 
IS  Pac.  55L 

[2]  The  court  Instructed  the  Jury  that 
three-fourths  concurring  could  retyrn  a  ver- 
dict, and  the  verdict  was  In  fact  returned 
by  10  Jurors  concurring.  This  case  was 
pending  at  statehood.  It  was  necessary  for 
all  the  Jurors  to  concur  In  order  to  render  a 
verdict  Pacific  Mut  L.  Ins.  Co.  v.  Adams, 
27  OkL  490,  112  Pac.  1026 ;  Kerf  ootrBeU  Ca 
V.  Kerfoot,  80  Okl.  19,  U8  Pac.  367;  Border 
V.  Carrablne,  80  Okl.  740, 120  Pac  1087 ;  Mc- 


Leod  V.  Spencer,  No.  2,068, 126  Pac.  753,  not 
yet  officially  reported,  and  cases  there  cited. 
.  The  case  should  be  reversed  and  rmnanded. 

FEB  OUBIAM.  Adopted  In  whola 


GROSS  CONST.  00.  v.  HALES  et  sL 
(Supreme  Court  of.  Oklahoma.   Jan.  1^  1912.) 

(Syllabua  bf  the  Court.) 

1.  PUADiNG  <S  267*)— AMEnnionrF-GBOBS- 
Petztion. 

Where  a  cross-petition  alleged  that  by  wrl^ 
ten  contract  plaintifC  bad  engaged  to  pay  for 
certain  party  walls,  it  was  not  error  to  permit 
an  amendment  during  the  trial  alleging  that 
the  parties  entered  into  a  contract  By  which 
plaintiS  agreed  to  pay  for  certain  party  walls, 
but  that  by  motual  mistake  the  written  con- 
tract did  not  express  the  real  agreement,  and 
praying  for  reformation  of  the  written  contract, 
plaintiff  not  claiming  surprise,  and  it  appearing 
that  all  persons  who  knew  anything  about  the 
transaction  testified  in  the  case,  and  It  was  not 
error  to  admit  evidence  in  siyiport  of  the  amend- 
ment 

[Ed.  Note.— For  other  cases,  see  Pleadini^ 
Cent  Dig.  S  808;  Dea  DigrT267.«] 

2.  Pleading   (|  267*)— Aicenduent— Cboss* 

Petition. 

Such  an  amendment  did  not  change  snb- 
Btantially  the  "claim  or  defense"  whidi  was, 
both  before  and  after  the  amendment,  that 
plaintiS  had  agreed  to  pay  for  the  party  walla. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent.  Dig.  S  808 ;  Dee.  Dig.  |267.*] 

8.  Pabtt  Waixb  a  10*)--OoinBAora  —  Bvi- 

DENCS. 

When  plaintiff  took  contracts  to  erect  at 
the  same  time  buildings  on  seven  lots  belonip- 
ing  to  various  persons,  two  of  which  lots  be- 
longed to  defendant,  and  where  the  contract 
with  defendant  provided  that  "this  contract 
will  include  all  walls  and  party  walls,  which 
are  to  be  paid  for  by  the  contractor,"  and  the 
defendant  testified  that  plaintiff  agreed  to  pay 
for  all  party  walls  for  which  defendant  was 
liable,  and  defendant  Is  corroborated  in  some 
particulars  by  other  witneases,  the  evidence  was 
sufficient  to  sustain  a  finding  that  plaintifC 
agreed  to  pay  for  a  party  wall  on  one  of  the 
buildings  on  the  east  side  of  the  block  not  ad- 
joining d^endant's  building,  but  for  the  cost 
of  wbidi  be  was  liable,  thongb  plaintiff's  man- 
ager denies  there  was  such  an  agreesient 

[Bd.  Note.— For  other  esses,  see  Party  WaUa^ 
Cent  Dig.  Si  64^;  Dec.  Dig.  |  10.*] 

(Additional  ByUabiu  ly  Editorial  8taf.) 

4.  Befobicatior  of  lNSTBU*aNra  (i  18*)— 
Mistake. 

Where,  by  a  mistake  as  to  the  effect  of 

the  laugnage  used,  a  writing  does  not  truly  ex- 
press the  contract,  equity  will  relieve. 

[Ed.  Note.— For  other  case8,see  Beformati<»k 
of  Instruments,  Gent  Dig.  i|  72,  78;  Dec.  Di^ 
i  18.«) 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  B.  H.  Loofbourrow,  Judge. 

Action  by  the  Gross  Construction  Company 
against  George  H.  Hales  and  others.  Judg^ 
ment  for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 
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Everest,  smith  ft  Campbell,  of  Oklahoma 
Ctty,  for  plaintiff  in  error.  Flynn,  Cham- 
bers ft  Lowe  and  W.  F.  Wilson,  all  of  Okla- 
boma  City,  for  defendant  In  error  George  H. 
Hales. 

BOSSEB,  O.  Thla  suit  was  brought  by  the 
Gross  Construction  Company  against  George 
H.  Hales  to  record  a  Judgment  for  the  bal- 
ance <dalmed  to  be  due  it  upon  a  certain 
building  contract,  for  the  construction  of  a 
building  upon  lots  10  and  11,  block  7,  in  Okla- 
homa City,  amounting,  as  alleged,  to  $3,192.- 
41.  Hlrscb  and  Eauffman  were  made  par- 
ties because  they  bad  become  Interested  In 
the  property  since  the  transaction  in  contro- 
Tersy.  The  pleadings,  exhibits  thereto,  and 
preliminary  motions  In  the  case  cover  60 
pages  of  the  record.  Defendant  filed  an  an- 
swer and  croes-petltlon.  The  answer  was  a 
general  denial,  but  In  the  trial  It  was  prac- 
tically admitted  that  the  plaintiff  and  de- 
fendant entraed  into  the  contract  sued  upon, 
and  the  only  matter  in  controversy  between 
them  was  as  to  a  certain  credit,  which  the 
defendant  claims  be  was  entitled  to  on  ac- 
count of  cratain  party  walls,  for  which  be 
claims  the  plaintiff  agreed  to  pay.  The  de- 
fendant, in  his  cross-petition,  gave  a  long  and 
complicated  description  of  the  lots  which  had 
been  owned  by  him,  and  upon  which  party 
walls  bad  been  built,  certain  fractional  parts 
of  whicb,  .set  out  minutely  In  the  cross-peti- 
tion, tbe  defendant  had  originally  been  bound 
to  pay  for.  The  cross-petition  then  alleged 
that  plaintiff  was  to  pay  the  amount  defend- 
ant  owed  for  party  walls  out  of  the  sum 
agreed  to  be  paid  it  on  the  building  contract, 
and  that  plaintiff's  agreement  to  pay  was 
contained  in  the  written  building  contract. 

Tbe  building  contract  was  upon  a  form 
used  by  the  National  Association  of  Archi- 
tects and  Builders,  and  into  the  form  was 
written  the  following:  "This  contract  will 
include  all  walls  and  party  walls,  which  are 
to  be  paid  for  by  the  contractor."  The  plans 
and  specification,  according  to  which  the 
building  was  constructed,  were  not  produced 
at  the  trlaL  The  defendant,  after  persistent 
effort  to  show  by  parol  testimony  what  was 
meant  by  the  provisions  in  the  contract,  that 
It  was  to  "Include  all  walls  and  party  walls, 
which  were  to  be  paid  for  by  the  contractor," 
offered  to  amend  his  cross-petition  by  alleg- 
ing that  he  was  induced  to  sign  the  contract 
through  fraudulent  representations  made  to 
him  by  plaintiff  with  reference  to  the  con- 
struction that  would  be  placed  npon  the  con- 
tract which  he  signed,  and  that  he  relied 
upon  the  statements  made  by  tbe  plaintiff, 
and  be  believed  them  to  be  tme,  and  signed 
the  contract,  relying  upon  such  representa- 
tlODs.  The  court  refused  to  permit  tbe 
amendment.  Tbe  defendant  then  undertook ; 
to  prove  that  the  contract  to  pay  for  the  par- 
ty walls  was  made  by  the  plaintiff  separate 
and  distinct  from  the  written  contract,  and 
tlist  there  wu  m  valid  and  biniling  agreement 


made  between  the  plaintiff  and  defei^ant  by 
which  the  plaintiff  agreed  to  pay  defendant's 
portion  of  the  price  of  the  construction  of 
the  wall  on  the  east  side  of  lot  16.  When 
this  evidence  was  excluded  by  the  court,  the 
defendant  asked  leave  to  amend  his  answer 
to  the  effect  that  tbe  contract  sued  on  did  not 
express  the  real  agreement  between  the  par- 
ties, and  that  the  failure  to  so  express  said 
agreement  between  the  parties  was  a  mutual 
mistake  upon  the  part  of  the  plaintiff  and  de- 
fendant Hales,  and  that  It  was  the  agree- 
ment of  the  parties  that  plaintiff  should  pay 
for  that  portion  of  the  wall  on  the  east  side 
of  lot  16,  block  7,  of  Oklahoma  City,  or  the 
price  of  the  construction  of  that  wall  that 
defendant,  by  former  agreement  entered  Into 
with  one  S.  M.  Gloyd,  had  agreed  to  pay,  and 
also  that  the  same  agreement  was  entered 
into  with  reference  to  the  plaintiff  paying  for 
that  portion  of  the  party  wall  on  the  west 
side  of  lot  10  that  defendant  was  bound  to 
pay,  and  asked  that  the  agreement  be  reform- 
ed to  state  what  tbe  actual  understanding 
and  agreement  of  the  parties  was.  The  court 
permitted  this  amendment,  an&  the  trial  then 
proceeded,  and  there  was  a  verdict  and  judg- 
ment reducing  the  plalntUFs  claim  to  the 
extent  of  the  amount  claimed  by  the  defend- 
ant for  the  party  wall. 

Tbe  defendant  testified  that  before  the  con- 
tract was  signed  the  plaintiff  agreed  to  pay 
for  half  of  "Slpes'  wall,"  and  "Will  Hales' 
wall,  and  also  the  partnership  walls  on  all 
the  rest  of  the  building."  He  said  that  aft- 
er he  had  this  conversation  with  the  plaintiff 
that  the  clause,  "This  contract  will  include 
all  walls  and  party  walls,  which  are  to  be 
paid  for  by  the  contractor,"  was  written  in- 
to the  contract  And  then  stated  that  he  had 
a  talk  with  the  plalntUTs  manager  as  to 
what  this  meant,  and  said:  "He  (meaning 
plaintiff)  told  me  he  would  pay  for  tbe  east 
wall,  Mr.  Gloyd's,  and  all  the  party  walls. 
That  is  the  reason  that  I  had  It  put  In  that 
way.  X  had  signed  a  contract  with  Mr. 
Gloyd,  and  Mr.  Gross  knew  alt  about  it. 
When  we  talked  this  over,  Mr.  Gross  agreed 
to  pay  for  all  the  walls  for  this  contract,  in 
this  contract."  Then  the  examination  pro- 
ceeds as  follows:  "Q.  Did  you  tell  him  that 
the  clause  intended  he  should  pay  for  all 
these  walls  in  this  contract?  A.  I  told  blm 
that  he  would  have  to  agree,  before  I  would 
sign  this  contract,  he  would  pay  for  all  the 
walls,  Jasper  Sipes',  W.  T.  Hales',  Gloyd's 
wall,  and  Heinrich's  wall,  and  his  own  wall, 
and  he  agreed  to  and  did.  That  was  tbe  con- 
versation." Defendant  was  corroborated  to 
a  certain  extent  by  the  witness  Heinrlcfa.  It 
also  appears  that  plaintiff  paid  for  some  of 
the  party  walls  and  gave  defendant  credit  on 
bia  account  for  $550.50  that  defendant  had 
paid  on  the  Sipes'  wall. 

The  grounds  urged  by  plaintiff  for  a  rever- 
sal of  this  case  are  reducible  to  two  beads : 
First  that  the  court  erred  in  permitting  the 
defendant  to  amend  his  answer  so  aa  to  al- 
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lege  that  tiirough  mistakcB  the  contract  foil- 
eel  to  express  the  real  Intention  of  the  par- 
ties. Second,  that  the  evidence  was  not  suf- 
ficient to  support  the  allegations  of  the  an- 
swer as  amended. 

[1,  2]  PtalntUTs  position  Is  that  the  amoid- 
ment  permitted  was  Inconsistent  with  the  al- 
l^tions  of  the  original  cross-petition,  and 
that  because  of  its  Inconsistency  the  amend- 
ment should  not  have  been  allowed,  and  that 
proof  of  the  auctions  of  the  amendment 
should  not  hare  been  allowed. 

The  amend  ID  en  t,  and  eTidence  in  its  sup- 
port, was  properly  received.  The  fourth  par- 
agraph of  the  cross-petition,  on  which  the 
parties  went  to  trial,  allied  that  the  build- 
ing contractor  provided  that  the  plaintiff 
should  pay  for  all  the  walls  and  party  walls 
that  the  defendant  had  been  liable  for. 
When  defendant  was  not  permitted  to  show 
by  oral  testimony  that  the  provisions  in  the 
written  contract,  "This  contract  will  include 
all  walls  and  party  walls,  which  are  to  be 
paid  for  by  the  contractor,"  meant  that  plain- 
tiff was  to  pay  for  the  walls  for  which  de- 
fendant had  originally  been  liable,  he  amend- 
ed by  alleging  that  the  contract  did  not  ex- 
press the  real  agreement,  and  that  Its  fail- 
ure to  express  the  real  agreement  was  a  mu- 
tual mistake  of  the  parties,  and  that  the  real 
agreement  was  that  plalntUT  should  pay  for 
the  walls.  This  was  not  Inconsistent  with 
the  cross-petition  as  it  stood  before  the 
amendment  was  made.  Section  6679  of  Sny- 
der's Compiled  Laws  la  as  follows:  "The 
court,  may,  before  or  after  Judgment,  In  fur- 
therance Of  Justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process 
or  proceeding  by  adding  or  striking  out  the 
name  of  any  party  or  correcting  a  mistake 
In  the  name  of  a  party  or  a  mistake  in  any 
other  respect,  or  by  Inserting  other  allega- 
tions material  to  the  case,  or  conform  the 
pleading  or  proceeding  to  the  facts  proved, 
when  such  amendment  does  not  change  sub- 
stantially the  claim  or  defense;  and  when 
any  proceeding  fails  to  conform,  in  any  re- 
spect, to  the  provisions  of  this  code,  the  court 
may  permit  the  same  to  be  made  conforma- 
ble thereto  by  amendment"  And  under  thla 
section  it  has  been  held  that  the  form  of  ac- 
tion may  be  changed  so  long  as  the  amend- 
ment does  not  "change  substantially  the 
claim  of  defense."  Ft.  Produce  Co.  v.  8.  W. 
Grain  &  Produce  Co.,  26  OkL  13,  108  Pac. 
386;  Culp  V.  Steere,  47  Kan.  740,  28  Pac. 
987 ;  Stevens  v.  Matthewson,  45  Kan.  594,  26 
Pac.  38.  The  claim  or  defense  was  that  plain- 
tiff had  agreed  to  pay  for  the  walls  and  had 
not  done  so.  The  amendment  only  related  to 
the  evidence  of  the  promise;  The  defendant 
alleged  that  plalntlif  had  agreed  to  pay  for 
the  walls,  and  that  the  agreement  was  em- 
bodied in  the  written  contract  The  amend- 
ment, In  effect,  was  that  they  agreed,  but 
that  the  written  contract  failed  to  embody 
the  agreement   The  plaintiff  did  not  claim 


surprise  or  attempt  to  show  that  it  was  not 
prepared  to  meet  the  Issue.  The  matter  of 
permitting  amendments  Is  largely  within  the 
discretion  of  the  trial  court  Kuchler  v. 
Weaver,  23  Okl.  420,  100  Pac.  915,  18  Ann. 
Cas.  462;  Alcorn  v.  Dennis,  25  Okl.  135,  105 
Pac.  1012,  and  cases  cited  therein ;  Trower  v. 
Roberts,  30  Okl.  215, 120  Pac.  617,  decided  la 
November,  1911.  It  cannot  be  questioned 
that  the  matters  pleaded  In  the  amendment 
could  have  been  proven  if  originally  contain- 
ed in  the  cross-petition,  and  the  plaintiff  not 
claiming  to  have  been  surprised,  and  It  ap- 
pearing that  all  witnesses  who  knew  any- 
thing about  the  transaction  testified  at  the 
trial,  the  case  should  not  be  reversed  because 
of  the  amendment. 

[3]  Plaintiff's  position  that  the  evidence  Is 
not  sttfQclent  to  support  the  verdict  la  not 
tenable.  The  evidence  of  the  defendant  sup- 
ported as  It  was  by  the  witness  Helnrlch, 
and  the  circumstances  In  the  case,  was  am- 
ple to  support  the  findings.  The  plaintiff  was 
building  on  all  the  seven  lots  at  one  time, 
and  the  defendant  made  the  agreement  to 
pay  him  $28,000.  It  Is  a  very  reasonable  con- 
clusion that  be  would  arrange  with  the  con- 
tractor for  a  lump  sum  to  cover  all  he  would 
have  to  pay  with  reference  to  the  erection 
of  all  the  buildings,  and  this  view  is  support- 
ed by  the  words  written  Into  the  contract 
that  plaintiff  would  pay  for  *'all  walls,"  etc. 

[4]  The  case  of  McXlnch  v.  Northwestern 
Thresher  Co.,  23  Okl.  386,  100  PaC.  524,  138 
Am.  St  Rep.  803,  Is  not  In  conflict  with  this 
view.  In  that  case  the  defendant  claimed 
that  the  contract  sued  on  was  fraudulently 
written  in  different  terms  to  those  agreed  on 
by  the  parties,  and  the  court  held  that  mere- 
ly representing  to  a  man  in  possession  of  his 
faculties  and  able  to  read  that  a  contract 
contained  something  different  to  what  It  ac- 
tually contained  was  not  such  fraud  as  would 
void  the  contract.  This  rule  Is  snorted  by 
all  the  authorities. 

But  in  this  case  the  theory  of  the  defend- 
ant was  that  both  parties  understood  the  con- 
tract, and  that,  by  misake  as  to  the  effect  of 
the  language  used,  the  writing  did  not  truly 
express  the  contract.  In  such  cases  equity 
will  relieve.  Pomeroy's  Eq.  Juris.,  at  section 
845,  after  referring  to  a  previous  section, 
states  the  rule  as  follows :  "If,  on  the  other 
hand,  after  making  an  agreement,  In  the  pro- 
cess of  reducing  it  to  a  written  form,  the  In- 
strument, by  means  of  a  migtake  of  law,  falls 
to  express  the  contract  which  the  parties  ac- 
tually entered  Into,  equity  will  interfere  with 
the  appropriate  relief,  ^ther  by  way  of  Its 
enforcement,  or  by  cancellation,  or  by  ref- 
ormation, to  the  same  extent  as  if  the  failure 
of  the  writing  to  express  the  real  contract 
was  caused  by  a  mistake  of  fact  In  this 
Instance  there  is  not  a  mistake  as  to  the  legal 
Import  of  the  contract  actuaily  made,  but  the 
mistake  of  law  prevents  the  real  contract 
from  being  embodied  in  the  written  Instru- 
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ment  In  short,  if  a  written -Instrument  falls 
to  express  the  intratlon  wbich  the  parties 
had  in  malting  the  contract  which  It  puports 
to  contain,  equity  will  grant  its  relief,  affirm- 
atively or  defensively,  although  the  &Uure 
may  have  resulted  from  a  mistake  as  to  the 
legal  meaning  and  operation  of  the  terms 
of  language  employed  in  the  writing.  Among 
the  ordinary  examples  of  such  errors  are 
those  08  to  the  legal  ^ect  of  a  description  of 
the  subject-matto',  and  as  to  the  Import  of 
technical  words  and  plirases ;  but  the  rule  la 
not  conformed  to  these  instances."  This  rule 
is  supported  by  the  following  authorities: 
Hunt  T.  Rousmanier,  8  WheaL  (U.  S.)  174,  S 
L.  Ed.  SS9,  opinion  by  Marshall ;  Ivlnson  t. 
Untton.  OS  U.  S.  79,  25  L.  Ed.  66;  Pitcher  v. 
Homessey,  48  N.  T.  415;  Lanulng  v.  Car- 
penter, 48  N.  Y.  408;  Maher  t.  Insurance 
Co.,  67  N.  Y.  283;  CDonnell  v.  Harmon,  3 
Daly  (N.  Y.)  424;  GUlespie  t.  Moon,  2  Johns. 
Oh.  (N.  Y.)  585,  7  Am.  Dec.  559 ;  Canedy  r. 
Marcey,  13  Gray  (Mass.)  373,  opinion  by 
Shaw;  Stedweil  t.  Anderson,  21  Conn.  139; 
Hnas  V.  Morris,  63  Pa.  367,  opinion  by  Shars- 
wood ;  Cooke  v.  Husbands,  11  Md.  492 ;  Lar- 
kios  T.  Biddle,  21  Ala.  252;  Stone  v.  Hale, 
17  Ala.  557,  62  Am.  Dec  186;  Clopton  t. 
Martin,  11  Ala.  187;  McNaughten  t.  Par- 
tridge, 11  Ohio,  223,  38  Am.  Dec  731 ;  Smith 
V.  Jordan.  13  Minn.  264  (Gil.  246)  97  Am.  Dec 
232 ;  WaU  t.  Meilke,  89  Minn.  232,  94  N.  W. 
688;  Sparks  T.  Plttman,  61  Miss.  511 ;  Stock- 
bridge  Iron  Co.  y.  Hudson  Iron  Co.,  107  Mass. 
290;  Oliver  v.  Mutual  Com.  Marine  Ins.  Co., 
2  Curt  277,  Fed.  Cas.  No.  10,498;  Lansing  v. 
Commercial  Union  Ins.  Co.,  4  Neb.  (Unof.) 
140,  93  N.  W.  756 ;  Dinwiddle  t.  Self,  145  IlL 
290,  33  N.  E.  892 ;  Lee  v.  Perclval,  85  Iowa, 
639,  62  N.  W.  643 ;  Hausbrandt  v.  Hofler,  117 
Iowa,  103,  90  N.  W.  494,  94  Am.  St  Rep. 
289;  Corrlgan  v.  Tlemay,  100  Mo.  276,  13 
S.  W.  401;  Richmond  v.  Ogden  St  Ry.  Co., 
44  Or.  48.  74  Pac.  333;  Ryder  t.  Ryder,  19 
R.  I.  188,  32  Atl.  919;  atlsens'  Nat  Bank  t. 
Judy,  146  Ind.  322,  43  N.  B.  269;  Springs  T. 
Barren,  56  N.  C  96.  Many  other  cases  might 
be  cited  sustaining  the  proposition,  but  It  la 
not  necessary  to  cite  any  other,  except  the 
case  of  Farmers'  &  Merchants'  National 
Bank  t.  Hoyt,  29  Ofcl.  772.  120  Pae.  264. 

But  plaintiff  contends  that  though  defend- 
ant may  have  been  mistaken  as  to  the  terms, 
he  cannot  have  relief  because  plalntlfC  un- 
derstood the  effect  of  the  language  used,  and 
cautioned  the  witness  Helnrlch  not  to  explain 
to  defendant  Its  true  effect  But  if  they 
made  the  contract  as  claimed  In  the  amend- 
ed answer,  then,  for  the  purpose  of  prepar- 
ing it  In  written  form,  d^endant  was  a  mere 
drani^itsman.  "Parties  to  an  agreement  may 
be  mistaken  as  to  some  material  fact  con- 
nected therewith  which  formed  the  consid- 
eration thereof  or  Inducement  thereto,  on  the 
one  aide  or  the  other,  or  they  may  simply 
makA  a  miotake  In  reducing  their  agreement 
to  writing.  In  the  former  case,  before  the 
agreement  can  be  reformed,  it  must  be  shown 


that  the  mistake  is  one  of  fact,  and  mutual ; 
In  the  latter  case  It  may  be  a  mistake  of  the 
draftamau,  or  one  party  only,  and  it  may 
be  a  mistake  of  law  or  of  fact'  Equity  in- 
terferes in  such  a  case,  to  compel  the  parUea 
to  execute  the  agreement  whidi  they  have  ac- 
tually made."  Pitcher  v.  Hennessey,  48  N. 
Y.  415. 

If  the  contract  actually  made  was  that  the 
plaintiff  was  to  pay  for  the  walls,  and  It 
was  the  Intention  of  the  parties  it  should  be 
drawn  that  way.  It  should  be  reformed,  al- 
though plaintiff  may  have  understood  Its  le- 
gal effect  when  It  was  presented.  For  the 
plaintiff  to  permit  d^endant  to  sign  it  be- 
lieving It  expressed  the  true  contract,  know- 
ing that  it  did  not,  was  a  species  of  fraud, 
of  which  plaintiff  cannot  take  advantage. 
In  the  case  of  Gillespie  r.  Moon,  2  Johns. 
Cb.  (N.  Y.)  586,  7  Am.  Dec.  669,  the  first 
paragraph  of  the  syllabus  Is  as  follows: 
"Equity  win  relieve  against  a  mistake  In  a 
deed  or  contract  in  writing,  upon  satisfactory 
parol  proof  of  such  mistake,  whether  the  re- 
lief is  sought  afftrmatlvely  by  a  suit  to  re- 
form the  contract,  or  by  way  of  defense  to  a 
bill  for  spedflc  performance,  and  tills  not- 
withstanding the  fact  that  the  mistake  is 
dmled  by  the  opposite  party."  In  the  course 
of  the  Dillon,  Chancellor  Kent  said:  "It  is 
unnecessary  to  enter  more  minutely  into  the 
parol  proof  of  the  foot  of  the  mistake.  On 
that  point  there  Is  no  room  for  doubt  The 
only  doubt  with  me  la  whether  the  defend- 
ant was  not  conscious  of  the  wror  In  the 
deed  at  the  time  he  received  it  and  executed 
the  mortgage,  and  whether  the  deed  was  not 
accepted  by  him  In  fraud,  or  with  a  volun- 
tary suppression  of  the  truth.  That  fraud- 
ulent views  very  early  arose  In  his  mlod  is 
abundantly  proved.  He  asked  Corbet,  a  wit- 
ness, if  he  could  not  so  run  the  line  as  to 
save  the  lower  mill  seat  to  himself;  and  he 
told  David  Brown  that  he  meant  to  take 
counsel,  and.  If  he  found  he  could  bold  the 
whole  lot,  he  Intended  to  do  so,  as  It  was  not 
his  fault  that  the  deed  was  made  as  It  was. 
It  would  be  a  great  defect  In  what  Lord  El- 
don  terms  the  moral  Jurisdiction  of  the  court 
if  there  was  no  relief  for  such  a  case.  Sup- 
pose Mrs.  Mann  had  appUed  for  relief,  In- 
stantly, on  discovery  of  the  mistake,  and 
Immediately  after  delivery  of  tbe  deed,  wa9 
no  iwwer  in  the  whole  administration  of  Jus- 
tice competent  to  help  her?  It  has  been  the 
constant  lai^age  of  the  courts  of  equity  that 
parties  can  have  relief  In  a  contract  fouuded 
In  mistake  as  well  as  fraud.  Tbe  rule  In 
the  courts  of  law  is  that  tbe  written  instru- 
ment  does.  In  contemplation  of  law,  contain 
the  true  ag  eement  of  the  parties,  and  that 
the  writing  furnishes  better  evidence  of  the 
sense  of  the  parties  than  any  that  can  be 
supplied  by  parol.  But  equity  has  a  broader 
Jurisdiction,  and  will  open  tbe  written  con- 
tract to  let  in  an  equl^  arising  from  facts 
perfectly  distinct  from  the  s^ise  and  con- 
struction of  the  instrument  Itself.** 
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There  Is  no  sabsfantlal  error  In  the  rec- 
ord, and  the  case  diould  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


ETSH  T.  BLOODWORTH. 
(Sapreme  Court  of  Oklahoma.  Not.  19, 1912.) 

(Byllabvt      iha  Court.) 

1.  Peikcipal  and  Agent  ({  104*)— Authob- 
ITT  or  Aqbnt— Instbttotionb. 

F.,  aB  B.'b  agent  procured  a  loan  for  her. 
He  aent  a  check  for  the  proceeds  to  G..  making 
It  payable  to  the  order  of  G.  and  B.  The  tes- 
timony was  in  conflict  as  to  whether  or  not  G. 
forged  B.'8  name  to  the  check.  The  chec^  waa 
paid  by  the  drawee  bank  and  G.  lUwconded  with 
the  money.  There  was  also  conflict  in  the 
testimony  as  to  whether  G.  was  the  agent  of 
B.  or  F.  The  court  so  instructed  the  Jury  as 
to  make  the  case  tnm  npon  tlie  question  of 
forgery,  and  not  agency.  Held,  that  this  was 
error,  as  the  question  of  agency  waa  the  con- 
trolling question  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {{  727-731;  Dec.  Dig.  { 

2.  Principal  and  Agent  (|  16S*)— Authob- 

ITY  OF  AaENI^lNSTBUCTIONS. 

Where  loss  is  inflicted  upon  one  of  two 
innocent  parties  by  the  fraud  and  forgery  of  a 
third  VBxis,  who  is  alleged  by  each  party  to  be 
the  agent  of  the  other,  the  material  question 
in  the  case  is  which  one  of  the  parties  was  he 
agent  for,  as  his  principal  mnit  bear  the  loss. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent.  0«t  Dig.  H  689-{»8:  De&  Dig.  | 

8.  WlTNISOTS  (S  56*)  —  COHPXTBNCT  —  HlTB- 

BAND  AifD  Wife. 

Where  a  husband  accompaniee  his  wife  to 
hear  a  conversation  between  her  and  a  third 
person,  particularly  when  this  conversation  is 
not  with  the  adverae  party  and  does  not  con- 
cern the  vital  issue  in  the  case,  the  husband 
is  not  acUag  as  the  agent  of  his  wife  concerning 
the  transaction  in  such  a  sense  as  to  make 
him  competent  as  a  witness  in  a  case  to 
which  she  is  a  party,  within  the  meaning  of 
section  5842,  Comp.  Laws  1909,  making  the 
husband  and  wife  incompetent  as  witnesses  for 
or  against  each  other,  "except  concerning 
transactions  in  which  one  acted  am  agent  for 
the  other." 

[Ed.  Note.F-For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  158-156;  Dec.  Dig.  {  66l*] 

CommlaslonerB'  Opinion,  Division  Na  1. 
SkTor  from  District  Goort,  Garvin  Gonnty ; 
•R.  McMillan,  Judge. 

Action  by  ESiza  Bloodworth  asainst  CL  O. 
Fish.  Jud^ent  tot  plaintiff,  and  defoadant 
brings  error.   Reversed  and  remanded. 

Carr  &^  Field,  of  Pauls  Tall^,  and  11b- 
betts  &  Green,  of  Guthrie,  for  plaintiff  in 
error.  O.  W.  Patchell.  Marion  Hendrawin, 
and  J.  T.  Blanton,  all  of  Paula  Volley,  for 
defendant  In  error. 

AMES,  C.  [1.2]  The  plaintiff  saed  the  de- 
fendant for  the  proceeds  of  a  loan  which 
she  allied  that  he  had  procured  for  her  as 
her  agent  She  alleged  that  she  had  deliv- 
ered to  him  a  note  and  mortgage^  and  that 


he  had  procured  the  money  tarn  the  Iwder 
and  bad  failed  to  deliver  It  to  her.  The  de- 
fendant admitted  having  procured  the  mon- 
ey for  her,  but  alleged  that  be  had  sent  a 
che<^  for  the  money  to  one  Graham,  the 
plaiDtUTs  agent;  that  the  check  was  pay- 
able to  the  Joint  order  of  Graham  and  the 
plaintiff;  that  It  had  been  Indorsed  by  them 
both  and  returned  to  him ;  and  tbat  In  that 
manner  he  had  remitted  to  her  the  mon^ 
which  she  claimed,  nie  defendant  lived  at 
Guthrie,  wtUIe  Graham  lived  at  Paula  Val- 
ley. The  plaintiff  claims  tbat  Graham  was 
the  defendant's  agent,  while  the  defendant 
claims  that  Graham  vras  the  plalntUTa  agent. 
It  Is  clear  that,  when  the  defendant  procur- 
ed the  loan,  after  deducting  Us  commlssloit 
he  sent  the  (Aeck  to  Graham,  payable  to  the 
order  of  Graham  and  the  plaintiff.  The 
check  was  drawn  upon  a  bank  at  Pauls  Val- 
ley. Graham  presented  to  this  bank  what 
purported  to  be  an  authority  from  the  plain- 
tiff permitting  him  to  indorse  die  check.  He 
thereupon  Indorsed  the  check  with  his  own 
name  and  with  hers  and  procured  the  mon- 
ey. There  was  erldoice  tending  to  show 
that  this  written  authority  was  a  forgery, 
and  there  was  evidaioe  tending  to  show  tliat 
the  plaintiff  had  admitted  sxecutii^  it. 
There  was  evidence  tending  to  show  that 
Graham  was  the  plaintUTs  agent,  and  there 
was  evidence  tendli^  to  show  that  Graham 
was  the  deC^dant'B  agent  The  allegatlonB 
of  authority  were  not  denied  under  oath, 
nor  was  any  reply  to  the  answer  filed ;  but 
the  case  was  treated  in  title  trial  court  as 
though  the  Issues  were  completed,  and  will 
be  so  treated  here.  Under  the  instructions 
of  the  trial  court,  tlie  case  was  made  to  turn 
upon  the  Issue  as  to  whetiier  the  written  au- 
thority purporting  to  have  been  executed  by 
the  plaintiff,  authorizing  Graham  to  cash  the 
check,  was  a  forgery,  and  upon  this  Issue 
the  jury  returned  a  verdict  for  the  plaintiff! 

We  do  not  think  this  was  the  controlling  is- 
sue In  the  case,  as  the  means  which  Graham 
pursued  In  securing  possession  of  the  money 
was  a  mere  Incident  to  the  fact  that  he  did 
secure  the  money  and  did  not  account  for 
It  If  Graham  were  being  prosecuted  for 
forgery,  then,  of  course,  whether  or  not  be 
had  this  authority  would  be  the  material  is- 
sue; but  here  the  question  is:  Shall  the 
plaintiff  or  the  defendant  suffer  by  the 
wrongdoing  of  Graham?  The  plaintiff  Is  in- 
nocent In  the  matter;  the  defendant  is  in- 
nocent in  the  matter.  There  must  be  a  com- 
plete loss  of  the  proceeds  of  tUs  loan  to 
one  of  two  Innocent  parties.  Which  one 
shall  suffer  the  loss?  Graham  has  the  mon- 
ey. He  has  absconded.  The  money  there- 
fore cannot  be  procured  from  him.  Shall 
the  loss  be  borne  by  the  fdalntlff  or  the  de- 
fendant? Manifestly,  It  must  be  borne  by 
the  (me  for  whom  Graham  was  acting.  If 
Graham  was  acting  as  agent  for  the  defend- 
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tot,  theo  Ids  embezzlement  must  be  charged 
to  fbe  Aoeoimt  of  the  defendaut.  If  Graham 
wu  acting  as  agent  for  the  plaintU^  then 
BuUestlr  the  payment  of  the  money  to  him 
was  payment  to  the  plaintiff,  and  she  rnoBt 
stiBd  the  iMfi.  If  the  defendant,  Instead  of 
•ending  the  check  to  Graham,  had  sent  cnr- 
nDCft  the  situation  would  have  be^  the 
■mt  The  fact  that  Graham  may  or  may 
not  hare  been  guilty  of  forgery  Is  purely 
tsddental.  because  the  ultimate  question  is 
who  la  responsible  for  his  conduct,  and 
wbetbor  he  forged  the  authority  does  not 
detennlne  whether  he  was  agent  for  the 
Jdalntlff  or  defendant,  because  he  might 
flrrge  this  authority  had  he  been  agent  for 
eUber.  Manifestly  It  waa  the  duty  of  the 
detakdant  to  pay  the  money  over  to  the 
plaintiff,  or  ter  anthorlzed  agent  If,  there- 
fore, Graham  waa  her  authorized  agent,  he 
got  tbe  money,  and  when  he  got  the  money 
tt  waa  equivalent  In  law  to  the  plaintiff  her- 
■elf  baring  received  It,  and  If  he  forged  the 
antbori^  it  would  not  alter  the  tAct  that  he 
bad  the  money.  On  the  other  hand,.  If  Gra- 
bam  was  the  defendant's  agent,  then  It  is 
cqaally  dear  that  the  defendant  had  not  dis- 
charge hla  duty  by  paying  the  mon^  over 
to  the  plaintiff,  because  remitting  the  money 
to  his  own  agent  would  not  be  a  remittance 
to  tbe  i^intUt.  The  case  must  therefore 
torn  upon  tbe  question  whether  Graham  was 
the  agent  for  the  plaintiff  or  defendant;  and 
as  this  Issue  was  not  properly  submitted  to 
the  jury,  and  as  the  instructioiu  made  the 
ease  torn  upon  the  question  of  forgery,  there 
was  error  which  requires  a  reversal. 

[3]  One  other  question  requires  conaldera- 
tluL  Tbe  plainttfTs  husband  was  permitted 
to  testify  as  to  a  conversation  taking  place 
aome  time  after  the  check  had  been  cashed, 
betwem  the  cashier  of  the  bank,  tbe  plaln- 
ti^and  htmaeir,  over  the  objection  of  the 
<tfendant  tliat  be  waa  an  incompetent  wit* 
ben;  on  aceonnt  ot  the  relation  between  him 
and  tbe  paalnttflC.  He  testlfled  that  he  waa 
ictliic  as  agent  for  his  wife  In  going  with 
ba  to  tbe  bank  to  talk  about  the  matter 
with  the  cashier,  aula  is  an  adroit  and  In- 
m^oiiB  iMMrition,  but  in  its  final  analysis  It 
•eema  no  more  than  a  claim  that  he  was 
flK  acBDt  of  hla  wife  to  hear  a  conversation, 
ne  statute  provides  (Oranp.  Laws  1900,  | 
SSIZ):  "The  following  persons  shall  be  In- 
cmpetesit  to  testlty:  •  •  •  (3)  Husband 
"d  wife,  for  or  against  each  other,  except 
eoncemlng  transactions  In  which  one  acted 
u  the  asent  of  tba  other,  or  when  they  are 
lofnt  parties  and  have  a  Joint  interest  in 
tbeactkm;  bet  In  no  ease  shall  either  be  per- 
laftted  to  testify  coneemlng  any  communica- 
tion aiade  by  one  to  the  othnr  during  tbe 
■arrlage,  whether  called  while  that  relation 
HMstad,  or  afterwards.  •  •  •>*  The  ex- 
Mnes  of  the  agency  may  be  shown  by  the 
•ICe  er  tasband.  Smith  ▼.  Trav^  20  OU. 
512,  M  Ac.  S28.  And  when  the  agency  is 
**iMiaed  titen  tbe  husband  or  wife  may 


testify.  Armstrong,  Byrd  ft  Oa  v.  Orunmi,  29 
Okl.  4S2,  106  Pac.  865 ;  Wade  v.  Sumner,  80 
OkL  784,  120  Pac.  1011.  But  what  was  the 
"transactlou"  concerning  which  the  husband 
proposed  to  testify  In  this  case?  It  was  not 
the  transaction  })etween  the  plaintiff  and  the 
defendant  He  did  not  claim  to  bare  acted 
as  her  agent  In  that  respect  It  was  not 
any  aspect  of  the  business  which  he  transact- 
ed for  her,  but  it  was  merely  a  conversation 
with  the  cashier  of  the  bank.  The  cashier 
testified  that  tbe  plaintiff  admitted  to  blm 
that  she  signed  the  written  authority,  while 
the  plaintiff  denied  the  admission,  and  the 
transaction  in  which  her  husband  acted  as 
her  agent  was  to  hear  this  denial  and  cor- 
roborate her  testimony  at  the  trial. 

Some  of  the  cases  bold  that  the  husband 
or  wife  cannot  testify  for  the  other  as  the 
agent  when  the  matter  about  which  the  tes- 
timony is  offered  occurs  in  the  immediate 
presence  of  tbe  other,  who  can  testify  as  ful- 
ly as  the  one  claiming  to  be  the  agent  Mil- 
ler V.  Btebblna,  77  Vt  183,  59  AtL  844;  Pin- 
gree  v.  Johnson,  69  Vt  225,  39  Aa  202; 
Dastabrooks  v.  Prentiss,  34  Vt  457 ;  Leigh  v. 
Citizens'  Savings  Bank,  (Ky.)  102  S.  W.  233. 
On  the  other  bond,  In  Menk  v.  Stelnfort,  89 
Wis.  370,  it  Is  held  that  where  the  agency 
exists,  the  husband  may  testify  as  to  acts 
done  by  him  as  the  wife's  agent,  whether 
done  in  her  presence  or  absence.  It  is  not 
necessary,  however,  In  this  case,  to  lay  down 
any  general  rule  as  to  whether  one  may  tes- 
tify for  or  against  tbe  other  as  to  matters 
happening  in  the  presence  of  both,  because 
here  the  sbbject-matter  of  tbe  husband's  tes- 
timony does  not  seem  to  us  to  be  such  a 
transaction  as  brings  the  matter  within  the 
rule  of  agency.  The  husband  was  not  the 
plaintiff's  agent  to  transact  any  part  of  the 
business,  but  mer^  accompanied  her  and 
participated  in  a  oonversatloa  In  Hale  v. 
Danforth,  40  Wis.  882,  the  court,  in  boldixv 
that  a  wife,  who  had  beoi  requested  by  her 
husband  to  a^  tbe  indorser  of  a  note 
whether  he  was  going  to  pay  it,  was  not  the 
husband's  agent  in  such  a  sense  as  to  be  a 
competoit  witness  for  blm  to  show  admis- 
sions made  to  ber  by  tbe  indorser,  say; 
"Mrs.  Hale  was  dotbed  by  her  husband  with 
no  authority  to  act  for  and  bind  him  in  any 
matter  whatevw.  She  was  merely  constitut- 
ed the  bearer  of  an  Intwrogatory,  a  service 
which  indudes  nmie  of  tbe  essoitlal  ele- 
ments, but  only  the  mere  shadow  of  an 
agency.  To  hold  Guit  she  waa  the  aguit  of 
her  husband,  and  therefore  a  competent  wit- 
ness tox  him,  would  open  the  door  to  gross 
abuse.  If  anything  is  wdl  settled  In  the 
law.  It  Is  settled  to  be  against  a  sound  pub- 
lic polity  to  permit  husband  and  wife  to  tes- 
tify against  each  other." 

In  Donk  Bros.  Coal  ft  Coke  Co.  v.  Stroet- 
ter,  229  111.  134,  82  N.  E.  250,  it  is  said: 
"The  court  permitted  app^ee's  wife  to  tes- 
tify, over  appellant's  objection,  to  a  conver- 
sation with  Str.  Donk  tending  to  show  a 
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promise  to  pay  the  appellee  $S  per  acre  for 
■ecortng  these  options.  The  statute  makes 
the  wife  competent  to  testify  for  or  against 
her  husband  In  all  matters  of  business  trans- 
actloDs  where  the  transaction  was  had  and 
conducted  by  such  married  woman  as  the 
agent  of  her  husband.'  But  In  this  case  no 
transaction  was  had  and  conducted  by  Mrs. 
Stroetter.  She  testified  that  her  husband  sent 
her  to  Mr.  Donk's  office,  and  she  had  this 
conrersatlon  with  Mr.  Donk  as  the  agent  of 
ber  husband.  But  she  conducted  no  busi- 
ness. To  make  a  wife  a  competent  witness 
nnder  this  clause  it  should  appear  that  she 
was  authorized  by  ber  husband  to  conduct 
some  business  transaction  for  him  which  she 
did  conduct,  and  then  she  may  testify.  It 
was  error  to  overmle  the  defendant's  objec- 
tion to  her  testimony.  It  Is  true  the  Jury 
did  not  find  in  favor  of  the  plalntlfT  for  the 
$S  per  acre  he  claimed,  but  neither  did  th^ 
find  in  favor  of  the  50  cents  per  acre  which 
the  defendant  claimed.  Their  finding  was 
necessarily  dependent  largely  on  the  credit 
of  these  two  witnesses.  If  Mr.  Donk's  credit 
had  not  been  attacked  by  Mrs.  Stroetter's 
testimony  to  an  inconsistent  statement  out 
of  court,  we  cannot  know  that  the  Jury  would 
not  have  accepted  his  version  of  the  conver- 
sations with  Mr.  Stroetter  and  found  the  com- 
mission was  to  be  only  50  cents  Instead  of 
fixing  It  at  $1.50  per  acre.  Where  a  clear 
error  ai)ppars  which  may  have  Influenced 
the  verdict,  an  appellate  court  must  reverse 
the  Judgment.'' 

In  Waggonseller  v,  Nancy  Rexford,  2  111. 
App.  455.  it  Is  said  in  the  syllabus:  "The 
only  evidence  of  the  agency  was  that  of  the 
husband  who  testified:  'I  am  her  agent  In 
the  transaction  of  her  business.'  He  fur- 
ther stated  that  be  went  with  his  wife  when 
she  made  the  bargain  in  question,  and  after- 
wards went  to  see  abont  the  matter  of  pay. 
This  evidence  comes  far  short  of  proving  an 
agency  on  the  part  of  the  husband  'In  mat- 
ters of  business  transactions,'  where  the 
transaction  was  conducted  by  the  husband 
as  agent  for  the  wife,  and  is  not  proof  of 
agency  sufficient  to  let  in  his  testimony  in  re- 
gard to  admissions  of  the  deceased." 

We  think  the  case  comes  within  the  reason- 
ing of  the  last  cases  cited,  and  that  the 
husband  was  not  the  plaintiffs  agent  con- 
cerning any  transaction,  and  that  therefore 
his  tratlmony  should  not  bare  been  admitted. 

The  case  ahonld  be  reversed  and  remanded. 

SHARP,  C,  did  not  participate  In  this  case. 
PER  CURIAM.   Adopted  in  whol& 


SNYDER  V.  BIAKE. 

(Supreme  Conrt  of  Oklahoma.  Oct  22,  1912.) 

(Svlktbiu      tht  Court.) 

1,  Elections  (8  291')— Contests— Evidence. 

One  who  seeks  to  have  an  election  declar- 
ed Told  and  set  aside  upon  the  ground  that  by 


irre^laritiea  and  frandolent  misconduct  of  the 
election  officera  In  some  predncta  persons  were 
prevented  from  voting  must  allege  and  prove 
that  such  persons  were  qualified  voters,  and 
that  the  number  thereof  was  saffident  that  If 
they  bad  voted  and  bad  cast  Uieir  vote  tor  the 
next  highest  candidate  the  result  of  the  elec- 
tion would  have  been  changed. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  266;  Dec.  Dig.  I  2B1.*] 

(AddUUmol  SjfUaluM  hv  EdU^rUa  Btaf.) 
2.  ELBcnoNs   (i  84*)  — Qualification  of 

VOTBBB— DETEBMIHATION. 

Under  Const,  art  8,  {  4a>  providing  that 
no  person  shall  be  allowed  to  rote  unless  he  be 
able  to  read  and  write  any  section  ot  the  Con- 
stitution of  the  state,  but  tiiat  no  person  who 
was  on  January  1,  186d,  or  at  any  time  prior 
thereto  entitled  to  vote  nnder  any  form  of  gov- 
ernment or  at  that  time  resided  in  some  foreign 
nation,  and  no  lineal  descendant  of  such  per- 
son shall  be  denied  the  right  to  vote  because 
of  Inability  to  so  read  and  write  sections  of 
the  Constitution,  when  any  person  not  within 
those  provisions  presented  himself  to  vote,  the 
prednct  officers  might  require  him  to  read  and 
write  a  section  of  the  Constitution  before  per^ 
mitting  him  to  vote. 

[Ed.  Note.— For  otiier  cases,  see  BlectioH, 
Dec  Dig.  $  84.*] 

SELECTIONS    (8    819*)  —  QnAUnOATHIN  OF 

VoTEBS— DETEBiaKATION. 

Under  Const  art  3,  |  4a,  where  a  pro- 
posed voter  reads  intelligibly  and  writes  leg- 
ibly the  section  of  the  Constitution  designat- 
ed by  the  election  officers,  he  demonstrates  his 
qualifications  to  vote,  and  acts  of  the  election 
officers  requiring  him  to  write  at  great  length 
many  proviBlons  of  the  Constitution,  or  de- 
tainiog  him  for  any  great  length  of  time  nnder 
pretense  of  examination,  thereby  delaying  other 
persons  from  entering  the  poUs.  are  without 
authority  of  law. 

[Ed.  Note.— For  other  cases,  see  Election^, 
Cent  Dig.  I  846;  De&  Dig.  {  319.*] 

Error  from  District  Court,  Wagoner  Coun- 
ty; R.  C.  Allen,  Judge. 

Action  by  A.  !«.  Snyder  against  Harrle 
Blake.  Judgmrat  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

A.  A.  Davidson,  of  Muskogee,  and  Robert 
F.  Blair,  of  Wagoner,  for  plaintiff  in  «Tor. 
Joseph  S.  Dickey,  Jr.,  of  Wagoner,  for  defend- 
ant in  error. 

HAYE}S,  J.  This  Is  an  action  In  the  na- 
ture of  a  qno  warranto,  brought  by  plalnUflC 
In  error  In  the  court  below  to  try  the  title 
to  the  office  of  clerk  of  the  district  court  of 
Wagoner  county,  and  grows  out  of  the  gui- 
eral  election  held  In  that  county  on  Not^- 
ber  8,  1910,  for  the  purpose  of  Meeting  state 
and  county  officers. 

Flalntlft  in  error,  who  will  hereinafter  be 
referred  to  as  "plaintiff,''  was  elected  to  the 
office  of  clerk  of  the  district  court  of  Wag- 
oner county  on  Sept^ber  17, 1907,  and  there- 
after dnly  anallfied  and  took  charge  of  said 
office,  by  reason  of  whldi  fttcts  he  was  enti- 
tled to  hold  same  until  the  second  Monday 
In  January,  1911,  and  until  his  successor 
was  duly  elected  and  qualified.  At  the  elec- 
tion on  November  8,  1910,  plaintiff  was  a 
candidate  as  the  nominee  and  candidate  of 
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the  Bepabllcan  party  to  succeed  himself,  and 
defendant  was,  as  candidate  and  nominee  of 
the  Democratic  party  for  said  office,  plaln- 
tiCTs  competitor.  At  that  election,  as  shown 
by  the  returns  duly  canvaBsed  by  the  elec- 
tion board  of  Che  county,  a  total  of  1,675 
rotes  were  cast  for  all  candidates  for  said 
office,  of  which  number  937  were  cast  for 
defendant  and  738  for  plaintiff,  or  a  majority 
of  199  in  favor  of  defendant  By  reason 
thereof,  there  was  issued  to  defendant  a 
certificate  of  election,  and  he  thereafter  qual- 
ified and  took  possession  of  the  office.  Plain- 
tiff now  seeks  to  oast  defendant  from  the 
office  and  to  obtain  possession  thereof  up- 
on the  ground  that  the  election  of  1910  as 
to  said  office  was  void  and  should  be  set 
aside  on  account  of  fraud  and  misconduct  on 
the  part  of  the  election  officers,  or  some  of 
them,  in  said  county,  and  of  other  persons 
set  forth  In  his  amended  petition.  Plaintiff 
does  not  contend  that  he  received  a  sufficient 
number  of  votes  at  said  election,  or  would 
have  received  a  sufficient  number  of  votes 
In  the  absence  of  the  alleged  fraud  and  mis- 
conduct on  the  part  of  some  of  said  election 
officers  to  have  elected  him  to  said  office,  but 
alleges  In  hla  petition  that  a  sufficient  num- 
ber of  qualified  voters  were  deprived  by  the 
wrongful  misconduct  of  the  election  officers 
of  the  right  to  vote  to  render  the  result  of 
said  election  doubtfnl  and  the  real  choice 
of  the  people  of  a  candidate  for  said  office 
Impossible  of  determination. 

In  bis  petition  in  the  lower  court,  plain- 
tiff alleges  in  detail  and  at  much  length  the 
various  fraudulent  acts  and  misconduct  of 
the  election  officers  which  he  claims  invali- 
date the  election.  We  shall,  however,  state 
only  tike  general  substance  of  those  allega- 
tions. He  alleges  that  prior  to  the  election 
of  1910  Wagoner  county  was  divided  into 
26  voting  precincts;  that  no  change  or  al- 
teration had  been  made  In  such  precincts  pri- 
or to  that  election,  but  that  at  that  election 
polls  were  opened  in  only  21  places  in  the 
county ;  that  at  6  of  such  precincts  the  poll- 
ing places  were  not  at  the  usual  and  estab- 
lished places  for  holding  elections  in  such 
precincts;  that  the  voters  of  two  precincts 
wen  required  to  vote  at  one  place,  whicli 
waa  not  the  established  polling  place  of  ei- 
thor  of  the  theretofwe  existing  precincts. 
HiB  alleges  that  in  various  precincts  in  the 
eonn^  a  large  number  of  negro  voters  were 
present  on  the  election  day  for  the  purpose 
of  presenting  themselvu  to  the. Section  of- 
Hcen  of  the  various  precincts  to  vote  end 
ranalned  there  fttr  audi  punwse  all  day ;  that 
only  a  few  of  audi  voters  at  each  place  were 
pennltted  to  and  did  enter  the  polling  plac- 
es for  the  purpose  of  qualifying  as  voters ; 
that  at  sncb  places  such  proposed  voters 
woe  Btd>Jected  to  a  pretended  examination 
which  occupied  the  whole  of  said  day ;  that 
otlier  vot«B  In  large  numbers  present  had 
no  oppintunlty  to  present  themselves  to  the 


election  officers  and  prove  their  qualifi^- 
tlons  to  vote ;  that  In  some  precincts  pfersona 
who  established  their  qualifications  to  vote 
were  by  the  election  officers  arbitrarily  re- 
fused the  right  to  do  so  and  were  prevent- 
ed from  voting.  The  number  of  voters  he  al- 
leges to  have  been  deprived  of  the  privilege 
of  voting  by  these  acts  of  the  officers  Is  in 
excess  of  a  number  sufficient  to  have  changed 
the  result  of  the  election,  bad  they  been 
permitted  to  vote  and  all  of  them  had  cast 
their  votes  for  plaintiff. 

Defendant  In  his  answer  allies  that,  if 
the  voters  were  deprived  of  the  privilege  of 
voting  at  said  election  by  the  election  officers, 
It  was  done  without  defendani^a  knowledge 
or  consent,  and  that  the  same  was  done  by 
the  election  officers  in  an  honest  and  faith- 
ful effort  to  dlscha^e  the  duties  of  their 
offices,  and  that  their  action  was  free  from 
any  fraud  whatever.  He  further  alleges 
that  there  was  a  conspiracy  between  the 
Central  Committee  of  the  Bepubllcan  party 
of  the  county  of  which  plaintiff  was  the 
nominee,  and  the  political  frlmda  and  ad- 
herents of  plaintiff,  to  defeat  defendant  by 
inducing  p^sons  who  were  not  qualified 
voters  to  vote  at  said  election;  and  tliat  In 
furtherance  of  said  consi^racy  they  had 
caused  threats  to  be  made  and  sent  to  the 
election  Inspectors  throughout  the  ootmty. 
threatoilng  sndi  oncers  with  prosecution  1£ 
thcj  enforced  certain  provisions  of  the  elec- 
tion lawa  of  this  state,  to  be  found  In  seo> 
tion  4a,  art  8,  of  the  Gtmstitutlon;  an] 
that  many  negroes.  In  furtherance  of  thw 
conspiracy,  who  were  not  entitled  to  vot^ 
crowded  about  the  polling  idaces  on  the  day 
of  the  election,  demanding  the  privilege  to 
vote,  creating  confusion  and  hindering  and 
obstructing  the  election  officers;  and  that, 
because  of  mch  confusion  and  acts  of  al- 
lied Illegal  voters,  the  election  officers  were 
hindered  and  delayed  in  the  conducting  of 
said  election. 

The  cause  was  tried  to  the  court  without 
a  inry.  The  trial  court  made  a  general  flnd- 
tag  in  favor  of  defendant,  and  also  found 
specifically  as  to  certain  issues  of  fact  pre- 
sented by  the  pleadings.  He  found  that  the 
alleged  changes  in  the  election  precincts  com- 
plained of  by  plaintiff  had  been  regularly 
made  by  the  county  election  board  after  due 
notice  thereof  bad  been  posted  throughout 
the  county.  He  foimd  "that  the  persons  of- 
fering or  attempting  to  offer  themselves  to 
vote  at  the  different  polling  places  through- 
out the  county  were  fair  and  honestly  dealt 
with  by  the  election  officers;  and  the  actfoA 
of  said  officers  was  free  from  fraud  or  op- 
pression, except  as  to  about  30  or  40  persons 
who  offered  themselves  to  vote;  and  the  evi- 
dence does  not  show  wbether  or  not  said  40 
persons  were  legal  voters."  He  also  found 
that  "the  allegations  of  plaintlfiTs  petition 
charging  conspiracy  and  fraud  are  not  sus- 
tained hr  the  evidence."   Upim  the  general 
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finding  and  these  Bi>eclal  flndlngs.  a  Judgment 
was  rendered  for  defendant 

Counsel  for  plaintiff  has  set  out  In  hla 
brief  In  hse  verba  the  13  assignments  of 
error  alleged  In  his  i>etitlon  In  error,  but  he 
does  not  In  his  brief  separately  set  forth  and 
number  the  spedflcations  of  error  com- 
plained of  and  argument  and  citation  of 
authorities  In  support  of  each  point  relied 
upon  in  the  same  order  as  required  by  rule 
25  &ti  Pac.  Till)  of  this  court  An  enforce- 
ment of  this  rule  would  require  an  affirmance 
of  the  Judgment  of  the  trial  court,  or  a  dis- 
missal of  tills  appeal  without  any  considera- 
tion of  the  case  upon  the  merits ;  but,  from 
the  argument  In  the  brief,  it  can  be  gathered 
that  platntUTs  oomidalnt  here  Is  that  the 
finding  of  the  trial  coQrt  ez<meratlng  the 
election  officers  from  any  conspiracy  or 
fraudulent  acts  by  which  any  one  was  pre- 
vented from  voting  Is  not  sustained  by  the 
evidence. 

The  conduct  of  the  election  officers  com- 
plained of  pertains  to  the  manner  In  whldi 
they  enforced  or  attempted  to  enforce  the 
ivovislons  of  section  4a,  art  8,  of  the  Con- 
stltntlon.  That  section  reads  as  follows: 
'*No  pnnon  shall  be  r^stered  as  an  dector 
of  this  state,  or  be  allowed  to  vote  In  any 
Section  herein,  unless  he  be  aUe  to  read  and 
write  any  section  of  the  Constltatlon  of  the 
state  of  Oklahoma ;  but  no  perstm  who  was, 
on  January  1,  1866,  or  at  any  time  prior 
thereto  entitled  to  vote  under  any  tana  of 
government,  or  who,  at  that  time,  resided 
in  some  foreign  nation,  and  no  lineal  de- 
scendant of  snch  person  shall  be  denied  tlie 
rlkght  to  register  and  vote  because  of  his 
inability  to  so  read  and  write  sections  of 
sudi  Constitution.  Precinct  election  inspec- 
tors having  in  durge  the  r^lstration  of 
electors  shall  ,  enforce  the  provisions  of  this 
section  at  the  time  of  registration,  provided 
reclstratlon  be  required.  Should  registration 
be  dispensed  with,  the  i^vlsions  of  this 
section  shall  be  enforced  by  the  precinct  elec- 
tion officers  vhm  Sectors  aroiy  tor  ballots 
to  vote." 

Under  the  foregoing  provision,  no  person 
who  was  not  on  January  1,  1S66,  or  at  any 
time  prior  thereto,  entitled  to  vote  under  any 
form  of  government,  or  who  did  not  at  that 
time  reside  In  some  foreign  nation,  or  who 
was  not  a  lineal  descendant  of  such  person, 
was  entitled  to  vote  at  the  election,  unless 
he  was  able  to  read  and  write  any  section 
of  the  Constitution.  There  Is  evidence  on 
the  part  of  plaintiff  tending  to  establish  that 
in  several  of  the  election  precincts  in  Wagon- 
er county  at  the  election  Involved  herein  the 
precinct  election  officers,  when  any  negro  of- 
fered himself  as  a  voter  to  vote  at  said  elec- 
tion, he  was  examined  by  the  election  of- 
ficers, touching  his  aualiflcaUons  under  the 
foregoing  provision  of  the  Constitution;  and 
that  the  examination  of  each  saiA  person 
who  offered  himself  to  vote  was  prolonged 


RBPORTEB  ^kl. 

a  great  and  unnecessary  length  of  time 
the  election  officers,  ranging  from  30  minutes 
to  2  hours;  and  that  pending  the  time  such 
examination  was  being  made  touching  the 
qualifications  of  such  voter,  no  other  negro 
voter  was  admitted  to  the  election  room  to 
offer  to  qualify  himself  as  a  voter,  and  as 
a  result  of  this  practice  many  such  persona 
who  were  present  on  the  day  of  the  election 
for  the  purpose  of  voting  were  prevented 
from  offering  proof  as  to  their  qualifications 
to  vote  and  were  prevented  from  voting. 
The  evidence  on  behalf  of  def^dant  on  the 
othex  hand,  as  to  some  of  the  precincts  In- 
volved, contradicts  the  evidence  of  plaintiff 
that  such  conduct  was  Indulged  In  by  the 
election  officers,  and  the  finding  of  the  trial 
court  as  to  such  precincts  is  conduslve  upon 
this  court.  There  aro^  however,  'certain  pre- 
cincts as  to  whldi  it  does  not  seem  to  us 
that  the  evidence  of  defendant  substantially 
conflicts  with  the  evidence  of  plaintiff  to  the 
effect  that  the  foregoing  practice  o£  tiie  elec- 
tion  offiOCT  was  followed. 

[X]  When  any  person  who  was  not  enUtied 
to  vote  under  any  form  of  government  on 
the  let  day  of  January,  1866,  and  who  did 
not  at  that  time  reside  in  some  foreign  na- 
tion and  was  not  a  lineal  descendant  of  sucb 
person,  iwesented  himself  as  a  qualified  voter 
and  asked  the  privilege  of  votli^  the  iwe- 
dnct  officers  were  authorized  to  require  sucU 
person  to  read  and  write  a  section  of  the 
Constitution  before  permittii^  him  to  vote. 
IBx  parte  Show,  4  Okl.  Gr.  416,  UB  Pac  1062. 

[t]  But  when  sudi  proposed  voter  read 
InteUlglhly  and  wrote  l^^ly,  the  section  of 
the  Constitotlon  designated  by  the  tioctlon 
officers,  he  demonsl^ted  his  qualifications  to 
vot^  and  acts  on  the  part  of  the  election  offi- 
cers requiring  him  to  write  at  great  length 
many  provisions  of  the  Constitution,  or  de- 
taining him  for  any  great  length  of  time  un- 
der a  pretense  of  enmlnaUon,  and  thereby 
delay  other  persons  from  entering  the  polls, 
was  without  authority  of  law. 

A  large  number  of  persons,  variously  es- 
timated from  250  to  400,  mostiy  negroes,  con- 
gregated at  the  polling  place  at  Vans  Lake 
on  election  day.  Many  of  them  came  for  the 
purpose  of  voting.  Some  of  them  offered  to 
qualify  as  voters,  but  were  refused  permis- 
sion to  do  so,  because  the  election  officers 
were  engaged  at  the  time  In  examining  other 
persons  as  to  their  qualifications.  One  per- 
son, who  had  been  a  teacher  in  the  public 
schools  and  had  taught  30  years,  was  ad- 
mitted to  the  booth  and  questioned  concern- 
ing his  qualifications  to  vote;  and,  upon  be- 
ing required  to  read  and  write  a  section  of 
the  Constitution,  he  read  sev^  or  eight  pag- 
es of  the  Constitution  and  was  then  given  a 
tablet  and  pencil  to  write.  One  of  the  offi- 
cers read  slowly  to  him  tiom  the  Constitu- 
tion, and  the  proposed  voter  wrote  as  he  was 
dictated  to  until  he  had  written  some  21 
pages.   After  he  had  been  detained  la  the 
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booUi  for  2  hours  and  16  mlnates,  he  wu 
held  by  the  election  officers  not  qualified  and 
was  denied  the  privilege  of  voting.  Another 
person  who  had  been  principal  of  a  school 
for  five  years  made  application  to  rote ;  and, 
upon  Its  being  determined  that  he  would  be 
required  to  read  and  write  a  section  of  the 
Constitution,  he  read  a  section  of  the  Gon- 
stltntlon,  and  thereupon  proceeded  to  write 
dictations  made  to  him  by  one  of  the  elec- 
tion officers,  and  was  detained  in  the  booth 
for  an  hour  and  30  minutes,  during  most 
of  which  time  be  was  employed  in  writing, 
and  at  the  end  thereof,  was  pronounced  dls- 
qualified  to  TOt&  Practically  the  entire  day 
at  this  precinct  was  consumed  by  the  elec- 
tion officers  in  the  examination  of  eight  per- 
sons, and  tlie  other  persons  at  the  polls  who 
desired  to  offer  to  vote  and  be  examined 
touching  their  qualifications  therefor  were 
denied  the  opportunity  to  do  so.  At  another 
I»eclnct  no  negro  was  permitted  to  vote  un- 
less he  could  immediately  memorize  a  section 
of  the  Constitution  selected  and  read  to  blm 
1^  the  election  inspector  and  write  the  same 
tnm  memoiy.  At  this  piecfnet  there  were 
40  posons  present  for  the  purpose  of  quail- 
fyiog  themselr^  to  vote  under  the  forego- 
ing provision  of  the  Oonstltatlon.  Of  this 
number,  37  could  read  and  write;  but  un- 
der the  mle'  adopted  by  the  board,  requiring 
ndi  proposed  voters  to  memorize  Immediate- 
ly any  section  of  the  Gonatltutlou  read  to 
than  and  to  write  the  same,  none  was  able 
to  qualify,  and  all  were  denied  the  privilege 
of  voting.  The  conduct  of  the  election  of- 
floers  at  tlieae  precincts  can  find  no  Justlflca- 
tiOD  In  tlie  law,  and  th^r  protest  that  they 
acted  In  good  faith,  is  refuted  by  their  con- 
duct 

[11  But,  under  our  view  of  this  case,  it  is 
not  mnterlal  whether  tbe  conduct  of  the  elec- 
tion officers  was  actuated  by  a  fraudulent 
purpose  or  pursued  In  good  talth  under  a 
mistaken  interpretation  of  the  lair  as  to  tho 
duties  it  imposed,  nlym  them.  The  vital 
questltftt  in  the  case  ls\whetiia'  liy  su^  coa- 
duct  a  sufficient  number  of  qualified  voters 
was  deprived  of  the  right  to  rote  that,  If 
they  bad  all  voted  and  east  th^  votoi  for 
plaintiff,  the  result  of  the  election  would 
have  been  dianged.  In  Ifarttn  v.  McOarr, 
27  OU.  663,  U7  Fac.  828.  S8  L.  B.  A.  (N.  S.) 
1007,  this  court  held :  "An  election  Is  void 
where  qualified  electors  are  corrupUy  and 
fraudulently  derived  of  an  opportunity  to 
register  and  vote  suffldent  In  number,  had 
•11  been  counted  for  the  next  highest  can- 
didate to  hnve  dianged  the  result  of  tite 
deetton.** 

The  qnestl<m  In  that  case  ms  presented 
upon  a  demurrer  to  a  petition  which  alleged 
fliat,  at  %  certain  electton  In  tbe  city  of  Mus- 
kogee hy  reason  of  various  fraudulent  and 
corrupt  acts  of  the  election  <^dal8  vho  con- 
ducted tbe  Section,  a  sufficient  number  of 
qualified  voters  were  d^ffived  of  tbe  right  to 


vote  to  change  tbe  result  of  the  election,  and 
that  by  reason  thereof  the  election  was  void. 
The  question  directly  under  consideration  in 
that  .case  was  whether  the  denial  of  a  suffi- 
cient number  of  qualified  voters  of  tbe  right 
to  vote  at  any  election  In  numbers  sufficient 
to  change  the  rrault  of  the  election,  if  they 
bad  been  permitted  to  vote,  and  had  all  cast 
their  votes  for  the  candidate  receiving  the 
smaller  vote,  operated  to  render  the  entire 
election  void,  or  to  render  void  only  the  vote 
In  the  precincts  where  such  Irregularities 
occurred.  Whether  the  effect  would  be  differ- 
ent when  denial  of  such  right  was  the  result 
of  fraud  and  misconduct  of  the  election  of- 
ficers from  Its  effect  when  the  Injuries  were 
tbe  result  of  a  ml^terpretatlon  of  the  law 
or  mistakes  made  by  the  election  officers  at- 
tempting in  good  faith  to  enforce  the  law 
was  not  considered.  In  McCrary  on  Elec- 
tions, par.  527.  It  Is  said :  '^e  fiict  that  the 
right  to  register  or  to  vote  has  been  denied 
to  any  person  or  persons  duly  qualified  to 
vote  may  always  be  shown  in  a  case  of  con- 
tested election,  whethw  such  denial  was 
fraudulent  or  not  The  effect  upon  the  rights 
of  electors  and  upon  the  result  of  tbe  elec- 
tion is  tbe  same  whether  such  denial  be  tbe 
result  of  l^t^tlonal  wrong  on  the  part  of  tbe 
officers  of  the  election,  or  of  accident,  or  an 
honest  mistake  as  to  the  law.  And  tf  the 
nuniber  of  voteni  whose  rights  have  thus 
beea  denied  la  large  enough  to  materially 
affect  the  result,  such  dralal  will  vitiate  the 
election." 

Altboiulh  we  think,  as  to  some  of  the  pre- 
cincts, the  mneral  finding  <xt  tbe  court  tiiat 
there  was  no  fraud  or  misconduct  <»i  the  part 
of  the  electhm  officers  cannot  be  sustained, 
this  error  cannot  be  material  or  r^ult  prej- 
udicially to  plaintiff,  nnless  the  evidence  es- 
tablishes that  as  a  result  of  sudti  conduct 
qualified  voters  vrbo  attended  tbe  polla  on 
election  day  for  the  purpose  of  voting;  and 
who  would  have  voted  but  for  such  conduct 
of  the  officers,  in  a  great  numbv ,  sufficient 
to  have  changed  the  result  of  the  election, 
were  prevented  from  voting.  While  there  is 
much  evidence  to  the  effect  that  there  was  a 
large  number  of  persons  about  the  polls  in 
some  of  tbe  precincts  on  election  day  who 
did  not  vote  and  who  prbbably  were  deterred 
from  offering  to  vote  because  of  the  proce- 
■dure  adopted  by  tbe  election  board,  there  Is 
an  entire  absence  of  any  evidence,  except 
as  to  between  60  and  60  of  such  persons, 
that  they  were  qualified  electors.  But  If 
these  60  or  60  persons  had  not  by  the  irregu- 
lar conduct  of  the  election  offlows  been  pre- 
vented from  offering  to  vote  or  tnm  votin^t 
and  th^  had  all  cast  thdr  votes  for  plain- 
tut  the  result  of  the  election  would  not  have 
beoi  changed.  It  is  admitted  in  the  record 
that  at  these  predncta,  where  the  Irr^ulari- 
ties  occurred  and  at  the  other  prectucts  of 
Uie  county  in  which  no  irregularities  were 
established,  1,876  persons  cast  their  votes. 
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whose  qualifications  to  vote  are  not  aueatlon- 
ed.  It  la  a  role  of  law  adopted  by  almost 
all  of  the  courts  that  the  entire  vote  of  an 
election  or  of  a  precinct  will  not  be  rejected, 
where  It  Is  possible  to  ascertain  and  elimi- 
nate the  fraudnlent  vote.  15  Cyc.  372.  Ii^ 
r^ilarities  and  misconduct  In  condnctlng  aa 
election  do  not  Tltiate  Che  election,  nnless  the 
Irr^ularlttes  or  misconduct  are  In  violation 
of  mandatory  provisions  of  the  statute,  or 
such  In  themselves  a's  to  change  the  result 
or  render  It  Impossible  to  ascertain  the  re- 
sult of  the  election.  Williamson  v.  Mustek, 
60  W.  Va.  59,  53  8.  B.  706;  (yLaughllu  v. 
City  of  Kirkwood  et  al.,  107  Mo.  App.  302,  81 
S.  W.  612. 

If  the  Influence  of  the  fraud,  corrupt  prac- 
tice, or  irregularities  upon  the  result  of  the 
election  can  be  shown  with  reasonable  cer- 
tainty, the  courts  require  that  to  be  done, 
and  the  votes  affected  thereby  are  rejected 
and  the  result  of  the  election  determined  by 
the  unaffected  votes  legally  cast  It  Is  not 
sufficient  to  vitiate  an  entire  election  that 
fraud  or  Irregularities  have  been  committed; 
It  must  be  shown  that  such  fraud  or  irregu- 
larities deprived  some  one  of  the  right  to 
vote  who  was  qualified  to  do  or  so  chang- 
ed the  vote  cast  that  It  did  not  express 
the  nncormpted  and  free  cht^ce  of  the  voter. 
Irregularities  or  finndulent  cwdnct  on  the 
part  of  the  election  officers,  that  may  have 
prevented  or  deterred  pmons  vrbo  were  not 
qualtfled  to  vote  trcm  ofEerlng  to  Tote  and 
from  Tottng,  do  not,  however  r^rdienaible 
sotib  conduct  Is,  afltect  the  result  of  the  elec- 
tSoa.  Under  the  rule  announced  in  Martin 
T.  BfeOarr,  supra,  a  legal  voter  qualified  to 
vote  at  the  place  where  he  offers  to  vote, 
but  who  is  prevented  from  doing  so,  by  the 
fraudulent,  corrupt,  or  mistaken  conduct  of 
the  election  officers,  may  have  bis  rote  count- 
ed for  the  purpose  of  ascertaining  whether, 
If  he  had  voted,  the  result  of  the  election 
might  have  been  different  and  therefrom  It 
be  determined  that  the  result  of  such  Ir- 
regularities was  to  throw  such  doubt  about 
the  resnjt  of  the  election  as  to  render  the 
election  void;  but  a  vote  of  a  person  who  is 
not  qualified  to  vote  can  be  counted  and 
considered  for  no  purpose.  The  presump- 
tions are  In  favor  of  the  validity  of  the  elec- 
tion, and  the  burden  la  upon  plaintiff  who 
questions  Its  validity  to  show  facts  sufficient 
to  destroy  it. 

As  to  what  conslderatlim  will  be  given  In 
election  coatests  and  quo  warranto  proceed- 
ings to  votes  illegally  rejected,  the  authori- 
ties are  not  in  harmony,  where  not  control- 
led by  statutory  or  constitutional  provisions. 
By  some  it  is  held  that,  upon  its  being  shown 
for  whom  the  rejected  votes  would  have  been 
cast,  If  they  had  not  been  Illegally  rejected, 
they  shall  then  be  counted  for  such  candi- 
date. Others  hold,  as  held  by  this  court  In 
Martin  v.  McGarr,  supra,  that  it  la  sufficient 


to  show  that  votes  of  qualified  electors  have 
been  illegally  rejected,  and  they  can  then 
be  considered  as  If  they  hsd  been  cast  for 
the  cspdldate  havhig  the  next  highest  In 
immber  as  shown  by  the  returns;  and,  if 
the  rejected  votes  be  sufficient  to  change  the 
result  of  the  election,  then  the  electton  will 
be  declared  void  for  uncertainty.  The  for- 
mer of  these  rules  Is  established  and  pre- 
vails In  the  federal  House  of  Representa- 
tives. In  Frost  V.  Metcalfe,  1  Ellsworth's 
Election  Cas.  289,  it  was  held  that,  in  order 
to  authorize  rejected  votes  to  be  counted,  it 
was  necessary  to  establish:  First,  the  per- 
son offering  to  vote  must  have  been  a  legal 
voter  at  the  place  where  he  offered  to  vote; 
second,  he  must  have  offered  to  vote;  third, 
it  must  have  been  rejected;  and,  fourth,  It 
must  be  shown  for  whom  he  offered  to  vote. 
The  .  requirement  that  the  burden  Is  upon 
plaintiff  to  prove  the  qualifications  of  the 
voter  whose  vote  Is  rejected  is  not  an  im- 
possible or  unreasonable  burden;  It  Is  a 
fact  easily  susceptible  of  proof,  and  can,  as 
a  rule,  be  established  by  the  evidence  of  the 
person  who  has  been  prevented  from  voting. 

Since  plaintiff  has  failed  to  establish  that 
a  sufficient  number  of  qualified  electors  were 
prevented  by  the  misconduct  and  irregulari- 
ties of  the  election  officers  from  voting  to 
have  changed  the  result,  had  they  been  per- 
mitted to  vote  and  had  voted  for  him,  the 
Judgment  of  the  trial  court  refusing  to  de> 
dare  the  election  void  should  be  affirmedL 

TURNER,  a  J.,  and  DUNN  and  KAND. 
JJ^  concur.  WILLIAMS,  3^  concurs  in  the 
conclusion. 
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(Suprane  Court  of  Oklahoma.    Dec.  7, 

(SvHahut  It/  <^  Court.} 

1.  Bills  ano  Notes  (f  832*)— Biorts  aitd 
LiABiLniBs  oar  Tbarsfeb— Boha  Fide  Pub- 

CHASEBS. 

The  indorsee  of  a  negotiable  promissory 
note  for  ralue  and  before  maturity  from  an- 
other who  U  the  apparent  owner  obtains  a  good 
title,  and,  in  order  to  defeat  his  recovery  there- 
on against  the  maker,  defendant  must  not  only 
plead  facts  and  circumBtasces  that  would  cause 
one  of  ordinary  prudence  to  suspect  that  the 
person  from  whom  be  obtained  It  had  no  interest 
in  it,  but  must  go  further  and  plead  that  the 
indorsee  bad  actual  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  S  805;  De&  Dig.  |  332.*] 

(Additional  ByUabut  bv  Editorial  Staf.) 

2.  Bifxs  AND  Nona  (|  481*)  —  Aonom  — 
pLEAOiira. 

In  an  action  by  an  indorsee  on  a  note,  the 
plea  of  defendentH  held  not  to  show  that  the 
indorser  had  no  title  to  the  note,  or  that  the 
Indorsee  had  notice  that  be  had  no  tiUe^ 

[Ed.  Note. — For  other  coses,  see  Bills  and 
Notes.  Cent.  Dig.  H  1530-1532,  15BO-1061; 
Dec;  Dig.  i  481.*! 


*Vae  Btbsr  casn  aea  utas  topic  and  sscttoa  NUMBER  la  Dso.  Dig.  *  Am.  Dig.  Kay-No.  SerfM  *  Rap'r  ladttM 


Digitized  by 


Google 


OkL)  CITT  STATE  BANK  t.  FICKARD  89 


E^rror  from  District  Court,  Kiawa  Cooa- 
t7 ;  James  R.  Tolbert,  Judge. 

Action  b7  the  City  State  Bank  of  Hobart 
against  H.  G.  Pickard.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded,  with  instructions. 

W.  A.  Pbelps,  of  Hobart,  for  plaintiff  In 
wxor. 

TURNBR,  C  J.  On  January  25,  1909,  the 
CXty  State  Bank  of  Hobart,  plaintiff  In  er- 
ror, in  the  district  court  of  Kiowa  county, 
sued,  in  the  first  count,  B.  G.  Pickard,  one 
of  the  defendants  in  error,  on  a  promissory 
note  for  |185',  dated  April  11.  1908,  where- 
by defendant  promised  to  pay  to  the  order  of 
Earl  Davidson  that  amount,  with  interest,  on 
December  1,  1908,  and  which  said  note  had 
been  Indorsed  by  him  to  plaintiff  for  value 
and  before  maturity.  In  the  second  count 
plaintiff  sued  Earl  Davidson  as  Indorser,  and 
In  the  third  count  both  Pickard  and  David- 
son as  maker  and  indorser  thereof,  respec- 
tively. Davidson  made  no  defense.  After 
demurrer  thereto  filed  and  overruled,  Pick- 
ard, In  the  first  paragraph  of  his  answer,  ad- 
mitted the  corporate  existence  of  plaintiff, 
but  denied  each  and  every  other  allegation 
contained  in  the  petition  not  in  his  answer 
specifically  admitted.  And  as  his  second 
defense  therein  alleged  that  on  January  1, 
1908,  R.  E.  Hobbs  and  Earl  Davidson  were 
UtlgaLing  over  a  certain  piece  of  laud  (de- 
scribing IQ,  both  of  whom  claimed  to  be  the 
owner;  that,  desiring  to  rent  the  place 
pending  the  Utigatiott,  defendant  entered  In- 
to possession  thereof  with  the  understanding 
and  agreement  between  Hobbs,  Davidson, 
and  hlwiytif  that  he  would  farm  the  same 
that  year  and  pay  therefor  as  rent  to  the 
winner  one- third  of  all  crops  of  grain  raised 
th^eon  and  one-fourth  of  all  the  cotton;  that 
pursuant  to  said  agreement  he  cultivated  the 
land,  and  while  so  doing  on  April  11,  1908, 
Davidson  induced  him  to  commute  the  rents 
to  9185,  which  was  done,  whereupon  be  exe- 
cuted the  note  In  controversy ;  Uiat  the  same 
was  executed  in  plaintiff's  bank  in  the  pres- 
ence of  Its  cashier,  who  heard  defendant  call 
the  attention  of  Davidson  to  the  agreement 
aforesaid;  that  at  the  September  term,  1908, 
of  itbe  district  court  of  Kiowa  county,  Hobbs 
prevailed  In  the  litigation  and  recovered 
Judgment  against  Davidson,  whereupon  de- 
fendant, by  virtue  of  the  tenns  of  said  agree- 
maitf  became  liable  to  him  for  the  rent  of 
said  land;  that  idalntlff  had  full  notice  of 
the  agreement  as  stated  and  the  terms  and 
conditions  upon  which  said  note  was  execut- 
ed ivlor  to  its  Indorsement  by  the  payee,  by 
reason  of  all  of  which,  he  says,  the  considera- 
tion tber^or  has  failed.  In  the  second  para- 
graph, for  another  defense  he  alleged  that 
on  October  17, 1908,  said  Hobbs  In  an  action 
th«i  pending  before  a  justice  of  the  peace  In 
that  county,  wherein  he  was  plaintiff  and 
defendant  and'  said  Davidson  and  auother 
w«ra  drf«iJanti^  reeovend  Judgment  against 


said  Davidson  for  the  restitution  of  said  land, 
which  was  not  appealed  from  and  now  re- 
mains in  full  force  and  effect;  that  by  rea- 
son thereof  defendant's  right  of  possession 
thereto  had  failed,  and  defendant  can  no 
longer  hold  possession  of  the  premises  under 
Davidson  as  landlord ;  that  the  consideration 
of  the  note  had  failed;  and  that  he  had  not 
at  the  time  of  the  rendition  of  said  Judgment 
gathered  his  crops  raised  on  the  place  dur- 
ing that  year.  In  a  third  paragraph  for  an- 
other defense  he  alleged  that  on  January  13, 
1909,  said  Hobbs,  electing  to  ratify  said 
agreement  between  defendant  and  said  Da- 
vidson from  a  commutation  of  rent  to  a 
rental  In  cash  as  stated,  in  an  action  then 
pending  before  a  justice  of  the  peace  In 
that  county,  wherein  said  Hobbs  was  plaintiff 
and  defendant  and  said  Davidson  were  de- 
fendants, sued  to  recover  a  sum  of  $185  rent 
for  said  land,  In  which  said  action  he  re- 
covered Judgment  for  $170,  the  tmlance  due 
upon  said  note;  that  the  Jtidgment  remains 
unpaid  and  unappealed  from;  that  the  full 
amount  thereof  had  been  paid  into  court  by  > 
defendant;  that  by  reason  thereof  the  con- 
sideration for  said  note  liad  failed;  that 
plaintiff  had  notice  of  the  pendency  of  said 
suit  and  was  a  party '  thereto,  but  failed  to 
set  np  his  claim  against  defendant,  and  up- 
on Its  own  motion  was  dismissed  as  a  party 
to  the  suit. 

[1]  When  to  said  second,  third,  and  fourth 
defenses  a  demurrer  was  overruled,  the  case 
was  brought  here,  and  said  action  of  the 
court  assigned  as  error.  As  the  note  Is  ne- 
gotiable and  Is  alleged  and  admitted  to  have 
come  into  the  hands  of  plaintiff  as  Indorsee 
of  the  apparait  owner  for  value  and  before 
maturity,  in  order  to  defeat  recovery  thereon 
(no  fraud  being  <^lmed),  It  was  necessary 
for  defendant  not  only  to  plead  that  the  bank 
as  indorsee  took  It  knowing  facts  and  dr- 
cnmstances  that  would  cause  one  of  ordinary 
prudence  to  suspect  that  Davidson  had  no 
Interest  in  it,  but  he  must  go  further  and 
plead  that  the  bank  had  actual  notice  of  that 
fact  Or  as  stated  In  the  syllabus  In  Swift 
et  aL  V.  Smith's  Adm'rs,  102  U.  S.  442,  26  L. 
Ed.  193 :  "One  who  purchases  mercantile  pa- 
per before  due,  from  another  who  Is  appar- 
ently the  owner,  though  he  may  know  facts 
and  <drcum8tances  that  would  cause  one  of 
ordinary  prudence  to  suspect  that  the  per- 
son from  whom  he  obtained  it  had  no  in- 
terest in  it.  can  lose  his  rlfbt  only  by  actual 
notice  or  bad  faith." 

[2]  Appl;^g  this  rule  and  construing  the 
pleading  liberally  with  a  view  to  substantial 
justice,  it  cannot  fairly  be  said  that  the 
same  states  facts  sufflcient  to  show  ttiat  Da- 
vidson had  no  title  to  the  note,  much  less 
that  the  bank  took  it  as  his  indorsee  with  ac- 
tual notice  thereof.  The  most  that  can  be 
said  of  the  second  defmse  Is  It  fairly  states 
that,  although  the  maker  agreed  to  pay  a 
share  of  the  cn^  as  rent  to  the  winner  of 
the  land,  be  nemtheles^  in  the  abMuoe  of 
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one  Ql  tbe  partlM  to  tiiftt  agreement,  repudi- 
ated the  same  and  agreed  with  the  other  to 
attorn  to  him  as  his  landlordt  in  a  certain 
amount,  and  executed  and  deUrered  to  him 
therefor  tbe  note  in  question.  What  though 
defendant  pleads  that  be  at  the  same  time 
called  tbe  attention  of  Davidson  to  the  previr 
ous  agreement,  and  that,  too,  in  the  pres- 
ence of  plaintiff's  cashier?  Called  his  atten- 
tion for  what  purpose?  The  plea  is  ^enL 
To  disaffirm  It  as  indicated  by  tbe  execution 
of  the  note  In  controversy?  Or  to  affirm  It 
and  to  the  fftct  that  the  prevloua  agreement 
was  to  remain  in  full  force  and  effect  and 
that  the  note  was  to  be  considered  as  deliv- 
ered only  in  the  event  Davidson  prevailed  in 
the  pending  litigation  over  the  land?  If 
the  latter,  he  should  have  pleaded  it,  and 
that  the  contingency  had  never  happened,  and 
that  the  blank  had  actual  notice  of  this  ar- 
rangement at  the  time  It  became  the  In- 
dorsee  of  the  note.  This,  It  seems,  would 
have  been  a  good  defense.  Tovera  v.  Parker 
et  aL,  128  Pac.  101.  But  we  cannot  read  it 
Into  this  plea  upon  tbo  supposition  that  this 
la  what  defendant  then  and  there  called 
Davidson's  attention  to.  This  for  tbe  reason, 
among  others,  that  we  cannot  presume,  In 
the  absoioe  of  averment  fairly  susceptible  to 
that  construction,  that  a  note  delivered  when 
execQted  was  not  intended  to  take  effect  ab- 
solutely, but  was  Intended  to  take  effect  con- 
ditionally. We  are  therefore  of  opinion  that 
there  Is  nothing  in  the  plea  to  induce  us  to 
believe  that  Davidson  was  without  title  to 
the  note,  much  less  tha(  the  bank  had  no- 
tice thereof,  even  assuming  that  notice  to 
the  cashl^  of  what  was  pleaded  as  said  In 
his  i^eeeuce  was  notice  to  the  bank.  For  the 
reasons  stated,  the  court  erred  in  overmllng 
the  demurrer  to  the  second  defense  set  forth 
In  defendant's  answer. 

As  defendant  In  error  has  filed  no  brief  In 
support  of  the  action  of  the  court  as  to  the 
ronalnlng  defenses  pleaded,  and  as  we  can 
think  of  no  ground  upon  which  it  could  pos- 
sibly be  sustained,  the  Judgment  of  the  trial 
court  1b  reversed  and  remanded*  with  In- 
stm(<tions  to  proceed  in  accordance  with  this 
opinion.   All  the  Justices  concur. 


JOPLIN  SASH  ft  DOOB  WORKS  t.  OKLA- 
HOMA PRESBTTBItlAN  COL- 
LEGE FOR  GIRLS  et  aL 

(Supreme  Court  of  Oklahoma.   Oct  16,  1&12.) 

(BpUabiu  ht  Iha  CowtJ. 

J.  Mechanics'  Liens  (f  132*)— Peocebdinos 
TO  Pkbfect— FiUNO  Statement  oe  Ciaiu. 
A  written  contract  waa  entered  into  be- 
tween O.  Company,  a  contractor,  and  J.,  a  sab- 
ctmtractor.  whereby  the  latter  was  to  famish 
a  certain  list  of  building  materiaL  to  be  used 
in  the  conatruction  of  a  college  boildins  for  a 
third  party.  Prior  to  the  comptetioa  of  said 
bnlldlng  it  was  discovered  by  ue  contrat^r*! 
foreman  tiiat  a  email  list  <x  materials  called 


for  in  the  original  bnlldlag  plans  and  spedfica- 
dona  had  been  omitted  mun  the  contract. 
These  ntateriala  were  of  the  same  kind  as  those 
included  in  the  original  list,  and,  when  the 
ominion  was  discovered,  were  ordered  of  the 
subcontractor  who  shipped  them  to  the  contrac- 
tor, 18  days  after  the  last  material  included  in 
the  original  list  was  temlshed.  No  new  con- 
tract was  made.  These  materials  were  furnish- 
ed during  the  progress  of  the  work  on  the  build- 
ing, and  were  used  therdb,  and  reasonable 
charges  made  therefor;  and  all  were  included 
In  one  settlement  with  the  contractor.  Meld, 
that  all  related  to  the  one  contract:  that  the 
furnishing  of  tbe  additional  materlaJa  did  not 
conatitute  the  transactioni  separate  and  dis- 
tinct, or  independent  c<mtract8,  within  the 
meaning  of  section  6153,  Comp.  Laws  IBOe. 
requiring  that  tiie  subcontractor  shalL  within 
60  days  after  the  date  upon  which  material  was 
last  nimished  under  the  subcontract,  file  with 
the  clerk  of  tbe  district  coort,  etc.  a  verified 
statement  setting  forth  the  amount  due,  etc; 
and  that  tbe  statement  required  being  filed  with- 
in 60  days  from  the  date  that  the  materials 
were  last  furnished.  Including  the  second  list; 
was  filed  within  time,  and  oonttitnted  in  this 
r^ard  a  compliance  mth  the  statute. 

(Ed.  Note. — For  o^er  cases,  see  Mechanics' 
l^M^  Cent.  Dig.  H  19^-207;   Dec  Dig.  { 

2.  Mbohakigs'  Liens  Q  132*)— Pbocbedinos 
TO  Psanoi^-Tna  von  Filing  Statement. 
Where  material  is  famished,  all  going  to 
the  same  general  purpose,  as  the  buildmc  of  a 
honse  or  any  of  Ite  parts,  thoogh  such  material 
be  ordered  at  different  times,  yet  If  the  several 
parts  form  an  entire  wholes  or  are  so  ooimected 
together  as  to  show  that  the  parties  had  in 
contemplation  that  the  whole  sboold  form  but 
one,  and  not  distinct  matters  of  settlement^  the 
whole  account  mast  be  considered  as  a  unit,  m 
as  being  but  a  single  ccmtract. 

[Ed.  Note.— For  other  cases,  see  Mechanio^ 
liens,  Cent  Dig,  ff  190-^;  Dec  Dig.  | 
132.*] 

Gommisslonm^  Opinion,  DlvlsUm  No.  1 ; 
Error  from  District  Court,  Bryan  County; 
Summers  Hardy,  Judge. 

Action  by  the  Oklahoma  Presbyterian  Col- 
lege for  Girls  and  others  against  the  JopUu 
Sash  ft  Door  Works.  From  a  Judgment  for 
plaintiff^  defendant  Joplln  Sash  ft  Door 
Works  brings  error.  Reversed  and  remanded. 

February  16,  1011,  the  defendants  in  er- 
ror, the  Oklahoma  Presbyterian  Collie  for 
Girls  of  Dnrant,  OkL,  a  corporation,  and  the 
Executive  Committee  of  Home  Missions  ef  the 
Presbyterian  Church  In  the  United  States, 
brought  suit  In  the  district  court  of  Bryan 
connt7  under  the  provisions  of  section  6160, 
Comp.  Laws  1009,  naming  the  M.  J.  GUI  Con- 
struction Company,  of  Ardmore,  OkL,  the  Na- 
tional Surety  Company,  Kansas  City  Struc- 
tural Steel  Company,  Choctaw  Pressed  Brick 
Company,  Pearce  Bros.,  Mrs.  Laura  Bellharz, 
Will  Leach  ft  Co..  Steger  Lumber  Company, 
A  L.  Severance  Hardware  Company,  Grlder- 
Potts  Hardware  Company,  A.  H.  Wolff,  Bor- 
toll  Mosaic  &  Tile  Company,  B.  M.  McDan- 
iel,  S.  O.  Maxey.  Joplln  Sash  ft  Door  Wotkn, 
Southern  Architectural  Cement  Stone  Compa- 
ny, Durant  I^ug  Company,  the  United  Sash 
ft  Door  Company,  J.  R.  Price,  and  Fml^s 
nanli^  Mill  of  Ardmore^  OkL.  as  defendants. 


*ror  flthw  eases  see  same  topic  sad  aaotlon  NUMfiBK  In  Deo.  DIs.  ft  Am.  Die.  Key-No.  Ssrlss  *  Bsp'r  ladsnie 
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Personal  Judgment  was  Bought  against  de- 
fendants i/L  J.  GUI  ConstruAioa  Company 
and  tbe  National  SnreCy  Company.  It  was 
rnrtber  aaked  tbat  the  other  defendants  be 
required  to  appear  and  prove  their  Uens,  and 
titat  tbe  validity  thereof  be  determined  by  the 
court  The  defendant  JopUn  Sash  &  Door 
Works  appeared  and  flled  Its  answer,  coun- 
terclaim, and  cross-petltton,  and  prayed  Judg- 
ment against  Its  codefendants  M.  J.  GUI  Con- 
■tmction  Company  and  the  National  Surety 
Company  for  the  balance  due  on  Its  account, 
and  for  jndgment  declaring  a  first  and  prior 
mechanlca*  lien  upon  the  real  estate  and 
bnUdlngs  of  the  plaintiffs,  and  that  said 
Hen  be  foredosed  and  the  premises  ordered 
sold  and  the  proceeds  of  the  sale  applied  to 
the  dlacharge  of  Its  Judgment  To  this  an- 
ewtx  and  cross-petition,  the  defendant  Na- 
tlooal  Surety  Company  demurred,  both  upon 
the  ground  that  several  causes  of  action 
impropwly  Joined  therein;  and  tbat  said 
action  and  cross-petition  did  not  state  facts 
■nfflcient  to  constitute  a  cause  of  action 
against  said  demurring  codefendant  The  de- 
■rarrer  was  sustained  on  the  first  ground. 
Bq>l7  was  filed,  and  upon  trial  of  the  merits 
before  the  court  ^ledal  flnrtingR  of  fact  and 
oondnslons  of  law  were  submitted  and  filed, 
and  Judgment  entered  thereon.  Among  other 
flnd<ne*i'  the  court  found  tliat  the  materials 
fomlabed  by  the  Joplin  Sash  ft  Door  Works 
under  its  wrlttai  contract  amounted  to  |2,- 
206,  and  that  the  last  It^  of  this  account 
was  furnished  on  the  8th  day  of  September, 
ISIO,  and  that  under  a  snbseanent  oral  con- 
tract  other  materials,  amounting  to  $41.30, 
vere  furnished  and  used  In  the  coUege  buUd- 
ing,  and  tbat  tbe  last  material  under  said  lat- 
ter contract  was  furnished  on  tbe  26th  of 
Sq>tember.  1910.  Tlie  Uen  claim  or  state- 
ment was  filed  November  22,  1910.  and  In- 
eluded  the  balance  due  on  the  wrlttra  con- 
tract, and  what  was  termed  the  claim  for 
extras  famished  September  26th,  amoTintlng 

to$4i-3a 

Hays  ft  CandUl,  of  Durant,  for  plaintiff  In 
«ror.  Q.  a  Uatcbett  and  Bobert  Crockett, 
botb  at  Dorant,  for  def«kdant  In  orror  Pres- 
byterian Oollsfle  fiff  Girls. 

8HABP,  a  (after  stating  the  facts  aa 
above}.  [1,2]  In  view  of  tbe  conclusion  tliat 
we  have  reached.  It  wUl  be  unnecessary  to 
coQslder  but  one  of  tbe  numerous  assign- 
siei^  of  error :  Was  the  material  furnished 
under  a  single,  s^rat^  and  distinct  con- 
tiactl  If  io,  upon  tliat  ground  tbe  Judgment 
of  the  trial  court  should  be  reversed.  The 
last  Iton  under  tbe  original  written  contract 
was  fnmlsbed  September  8,  1910,  or  more 
tban  60  days  prior  to  filing  the  Uen  state- 
ncBt  Tbe  Uen  of  plaintiff  In  error  Is  one 
provided  for  by  section  6153,  Comp.  Laws 
1909^  which  provides  that  any  person  who 
ibaU  famish  material  under  a  subcontract 
wttli  flie  extractor  may  obtain  a  Uen  upon 
the  land  fit  the  owner  tar  the  amount  due 


blm  for  such  material  and  labor  by  filing 
with  the  clerk  of  the  district  court  of  the 
county  In  which  the  land  is  situated,  within 
60  days  after  the  date  upon  which  the  mate- 
rial was  last  furnished  under  such  subcon- 
tract, a  statement  verified  by  affidavit,  set- 
ting forth  the  amount  due  from  the  con- 
tractor to  the  claimant,  and  the  Itms  there- 
of as  nearly  as  practicable,  the  name  of  the 
owner,  the  name  of  the  contractor,  the  name 
of  the  claimant,  and  a  description  of  tbe 
property  upon  which  a  Uen  is  claimed;  and 
further  provides  for  service  of  notice  of 
Uen  upon  the  owner. 

The  contract  between  the  plaintiff  In  error 
and  the  M.  J.  GUI  Construction  Company, 
dated  January  22,  1910,  was  predicated  upon 
a  list  furnished  by  O.  P.  Yarborough,  fore- 
man of  the  construction  company,  according 
to  plans  and  specifications  prepared  by  H. 
A.  Overbeck,  architect  The  written  contract 
was  In  the  form  of  a  proposition  or  offer  to 
furnish  materials  according  to  the  foreman's 
list,  and  was  acc^ted  in  writing  by  tbe  con- 
struction company.  It  Included  mUIwork 
such  as  was  provided  for  In  the  plans  and 
spedfications  for  the  college  building,  and  de- 
fined what  kind  or  class  of  material  consti- 
tuted mUlwork.  Articles  of  the  class  named, 
as  well  as  any  other  material  not  therein 
specified,  were  not  Included  In  the  estimate 
(afterwards  reduced  to  a  contract),  and  If 
furnished  should  be  charged  extra.  The 
items  originally  ordered  were  furnished  June 
7,  August  13,  and  September  8,  1910.  WbUe 
the  work  was  In,  progress  it  was  discovered 
that  the  bUl  was  short  througli  an  oversight 
of  the  foreman  of  the  construction  company. 
Acting  upon  Instructions  ^m  the  architect, 
an  additional  order  for  these  omitted  mate- 
rials was  made,  and  the  same  were  furnished 
September  26, 1910,  or  18  days  after  the  ship- 
ment of  the  last  Item  under  the  written  con- 
tract The  building  at  tbe  time  had  not  been 
completed  and  was  not  made  ready  for  oc- 
cupancy for  some  time  thereafter. 

No  new  contract  was  made,  either  between 
the  owner  and  the  contractor,  or  tbe  latter 
and  the  subcontractor;  simply  an  order  for 
additional  materials.  This,  being  received, 
was  filled,  and  a  reasonable  charge  made  for 
the  materials  so  furnished.  These  addition- 
al materials  were  of  the  same  kind  or  slm- 
Uar  to  those  Included  In  that  contract  They 
In  effect  sui^lemaited  the  contract  AU  re- 
lated to  the  one  contract,  ratered  Into  the 
one  building,  were  furnished  during  the 
progress  of  the  work  and  at  a  time  relatively 
near  the  furnishing  of  tbe  first  ordered  ma- 
terials. ThG  transactions  Involved  one  set- 
tlement, and  were  In  a  way  connected  and 
continuous  in  their  nature.  Tbe  last  Items 
were  furnished  before  the  expiration  of  60 
days  from  the  date  of  furnishing  the  last 
material  under  the  original  list  Extras  were 
contemplated,  though  not  specifically  provid- 
ed for  In  the  original  contract  Tbe  mere 
tact  of  fnmlslilng  additltmal  materials  aab- 
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sequent  to  filling  tbe  original  order  is  not 
sufficient  of  itself  to  constitute  the  trans- 
actions as  separate  and  distinct,  or  Inde- 
pendent contracts,  within  the  meaning  of 
the  statute  limiting  the  time  for  filing  Hens. 
Herein  we  think  the  trial  court  erred.  What 
the  contract  in  fact  was,  and  whether  the  con- 
tract thus  formed  is  entire  and  continuous, 
presents  a  mixed  question  of  fact  and  law. 
Page  v.  Bettes,  17  Mo.  App.  366;  Phillips 
on  Mechanics*  Liens,  8  325.  And  while  the 
finding  of  the  court  was  that,  as  a  question 
of  fact,  there  were  separate  contracts,  we 
feel  that  the  court  erred  in  concluding  that 
the  transactions,  though  separate  In  point  of 
time,  constituted,  within  the  meaning  of  the 
statute,  separate  and  distinct  or  independent 
contracts.  The  total  value,  according  to  the 
testimony,  of  the  materials  furnished  by  the 
the  subcontractor,  was  $2,247.30.  Of  this 
amount  tbe  written  contract  Included  $2,206.- 
00,  leaving  a  balance  to  be  supplied  of  but 
$41.30.  That  items  of  the  same  character 
amounting  to  this  small  sum  and  intended 
for  the  same  general  use  should  be  left  open 
and  made  the  subject  of  a  separate  contract, 
either  with  tbe  present  claimant  or  a  third 
party,  will  not  be  presumed. 

In  this  connection  It  is  said  in  Phillips  on 
Mechanics'  Liens,  par.  229 :  "But  when  work 
or  material  is  done  or  furnished,  all  going 
to  the  same  general  purpose,  as  the  building 
of  a  house  or  any  of  its  parts,  though  such 
work  be  done  or  ordered  at  different  times, 
yet  if  the  several  parts  form  an  entire  sale, 
or  are  so  connected  together  as  to  show  that 
the  parties  had  It  in  contemplation  that  the 
whole  should  form  but  one,  and  not  distinct 
matters  of  settlement,  the  whole  account 
must  be  treated  as  a  unit,  or  ea  being  but  a 
single  contract." 

On  the  same  subject  It  Is  said.  In  Rockel 
on  Mechanics'  Liens,  par.  98:  "As  a  general 
rule  it  may  be  stated  that  deliveries,  even 
If  made  under  separate  contracts,  if  the 
work  Is  continuous,  will  be  considered  as 
one,  and  the  time  limit  for  filing  will  date 
from  the  last  item  furnished."  Treating  the 
last  delivery  as  a  claim  for  extras,  the  same 
author.  In  paragraph  99,  says:  "If  extra 
work  is  done  or  extra  material  furnished 
without  special  contract  In  the  execution  of 
the  principal  contract,  they  will  be  consider- 
ed as  a  part  of  the  principal  contract,  and 
the  time  for  filing  the  statement  will  date 
from  the  day  when  the  extras  were  furnish- 
ed. ••♦  As  to  what  will  be  included 
In  the  subcontractor's  contract  as  a  continu- 
ing one,  or  as  to  how  It  may  be  kept  alive 
by  successive  deliveries,  the  same  rules  will 
generally  be  applied  as  to  the  principal  con- 
tractor." 

In  discussing  this  same  subject  It  Is  said 
In  Jones  on  Liens,  vol.  2,  |  1441:  "Where 
a  mechanic  furnishes  labor  and  materials 
under  different  contracts  which  relate  to 
similar  kinds  of  work,  and  are  la  fact  ad- 
ditional to  the  original  contract,  and  are 
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made  before  the  work  under  that  contract 
Is  completed,  the  services  are  r^rded  as 
continuous,  and  a  statement  may  be  filed 
within  the  time  limited  after  the  entire  work 
is  done,  though  the  work  under  some  of  the 
contracts  has  ceased  more  than  that  time 
before  the  filing  of  the  statement  Thus,  if 
a  mechanic,  while  erecting  a  building  under 
a  written  contract,  orally  agree  with  the 
owner  to  build  an  additional  room,  and  does 
build  it,  he  is  entitled  to  a  Hen  on  the  whole 
building  for  the  work  done  under  tlie  oral 
agreement.  Extra  work  done,  and  extra  ma- 
terial furnished,  by  a  contractor  during  the 
performance  of  hia  agreement,  may  be  In- 
cluded in,  and  made  a  part  of,  his  claim,  if 
this  be  filed  within  the  time  allowed  by  stat- 
ute. Such  work  and  materials,  though  out- 
side the  contract,  are  so  closely  connected 
with  It  that,  in  filing  the  <dalm,  they  may 
be  included  with  the  work  done  and  mate- 
rials furnished  under  the  contract  A  con- 
tract for  extra  work,  or  for  tbe  extension  of 
time,  nnder  a  building  ocmtract,  need  not  be 
in  writing." 

In  Union  Trust  Co.  t.  GasBtf  ly  et  al.,  127 
Mich.  1S3,  86  N.  W.  MS,  it  was  contended, 
that  the  testimony  showed  that  tbe  contract 
was  for  the  delivery  of  a  spedflc  amount  of 
material,  and  that  tbe  deUvery  of  other  Items 
was  nnder  separate  contracts,  and  that  there- 
fore under  the  statote  a  lien  should  hare 
been  filed  within  00  days  after  the  furnish- 
ing of  eadi  Item.  The  court  b^  to  the 
contrary  and  adhered  to  Oie  rule  announced 
In  Pbllllpe  oa  Uechanictf  Liens,  sniva. 

In  Darlington  lAmber  Oo.  r.  Harris,  lOT 
Mo.  App.  148,  80  S.  W.  688,  tbe  earUer  au- 
tborities  of  the  state  are  renewed.  It  was 
contended  that  the  last  material  furnished 
vna  under  a  new  and  distinct  contract  for 
extra  work.  It  was  held  that  where  a  ma- 
terialman agreed  with  the  contractor  on 
an  estimate  of  lumber  to  be  used  in  a  build- 
ing, but  furnished  considerable  additional 
lumber  under  the  contract  and  where  lum- 
ber was  ordered  for  extra  work  for  which 
the  contractor  had  made  separate  contract 
with  the  owner  of  the  building,  made  no 
fresh  arrangement  with  the  contractor,  and 
knew  nothing  of  his  new  contract  with  tbe 
owner,  and  charged  the  material  on  the  run- 
ning account  with  the  contractor,  which  had 
been  continuous  from  the  time  the  latter 
began  to  build  the  building,  its  entire  con- 
tract with  the  contractor  would  be  treated 
as  a  continuous  and  connected  transaction, 
and  tbe  lieu  limitation  would  not  begin  to 
run  until  the  date  of  the  last  item.  There, 
as  here,  the  material  was  charged  on  a  run- 
ning account  with  tbe  contractor.  It  was 
said  by  the  court:  "These  facts  bring  the 
case  within  the  orbit  of  dedsions  holding 
that  when  materials  are  furnished  for  the 
same  improvement,  in  installments  and  at 
Inten'als.  hut  (he  parties  intend  them  to  be 
included  in  one  account  and  setUement;  tbe 
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entire  account  will  be  treated  as  a  contln- 
Qoas  and  connected  transaction,  and  the  Uen 
limitation  l>eKins  to  run  from  ttie  last  Item 
of  If 

In  Frankoviz  t.  Smith,  S4  Minn.  4i3S,  26 
N.  W.  22S,  ttie  same  general  rule  is  announc- 
ed, and  it  Is  said  In  the  syllabus:  "In  a 
claim  for  medianlc^  lien  which  includes  dif- 
ferent Items  of  material  delivered  at  differ- 
ent times,  the  account  is  to  be  treated  as  a 
unit,  and  the  time  within  whidi  the  account 
and  affldaTit  must  be  filed  for  record  be- 
gins to  run  from  the  date  of  last  item,  pro- 
Tiding  th^  were  aU  dellrered  for  the  same 
Job  of  work;  as  for  constructing  the  build- 
ing, if  that  was  the  Job  in  band,  or  for  do- 
ing the  same  Job  of  repairing.  But  if  some 
of  them  were  delivered  for  some  other  work 
— as  where  the  construction  is  completed, 
and  afterwards  some  further  thing  to  be 
done  is  detramlned  on — the  furnishing  of 
such  Items  cannot  suspend  the  running  of 
the  time  tor  filing  as  to  the  account  for  cou- 
otroctlng." 

In  C3onghlan  t.  Longini,  77  Minn.  614,  80 
N.  W.  966,  It  was  tuAA  that  after  a  contract 
is  made  to  fnmidi  spedfled  materials,  to  be 
uaed  in  the  construction  of  a  buildlna^  an 
implied  understanding  to  furnish  extras,  if 
called  for,  may  be  infmed  from  the  clrcnm- 
stanoes  of  the  case,  la  such  a  case,  the  ex- 
tras furnished  and  other  material  formed 
one  continuous  account,  and  the  time  fixed  by 
the  statute  In  wbldi  to  file  the  lien  statement 
runs  from  the  date  of  the  last  Item  of  the 
whole  account  Hlller  et  aL  v.  Batcbelder, 
117  Mass.  179;  Hofer's  Appeal,  1X6  Fa.  360, 
9  AtL  441:  Brick  Go.  v.  Stout.  45  Minn.  327, 
47  N.  W.  974:  Schelble  v.  Schldiler,  63  Minn. 
471,  66  N.  W.  920;  Perkins  7.  Boyd,  16  Colo. 
Appw  266,  65  Paa  350;  Bush  r.  Able.  90  Pa. 
153;  St  Louis  National  Stock  Tarda  t. 
O'BeUly,  85  IlL  646 ;  Jones  r.  Swan,  21  Iowa, 
181. 

The  statute,  as  already  shown,  provides 
that  lien  statements  shall  be  filed  within  60 
days  after  the  date  upon  which  material 
was  last  furnished  under  the  subcontract, 
and  this,  We  bold,  under  the  testimony,  was 
September  26,  1908.  The  filing  of  the  Uen 
with  the  clerk  of  the  district  court  of  Bryan 
county  on  November  22d  thereafter  gave  to 
the  subcontractor  a  lien  upon  the  building 
and  grounds  in  and  upon  which  its  materials 
were  used. 

The  court  therefore  erred  In  its  decree.  In 
holding  that  the  daUnant  was  not  entitled  to 
a  lien  upon  the  property  of  plalntlCFs  for 
the  balance  due  under  the  list  forming  a 
part  of  the  original  written  contract,  and 
the  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  cause  to  be  entered  a  jud^ent 
In  favor  of  the  Joplln  Sash  &  Door  Works, 
rabjectlng  the  lands  and  college  building 
erected  tliereon  to  ttie  payment  of  its  Judg- 


ment against  the  constmctloQ  company,  and 
to  determine  the  order  of  payment  among 
the  various  lien  claimants  whose  liens  have 
been  established  by  final  Judgment  and  for 
further  proceedings  in  comformity  with  this 
opinion. 

AMES,  C.  did  not  participate  in  the  con- 
sideration of  the  case. 

FEB  CURIAM.  Adopted  In  wholab 


HUGHES  et  aL  t.  GARRELTS  et  aL 
(Supreme  Court  of  Oklahoma.   Oct  15,  1912.) 

(Syttcbut  hv  the  Court.) 
Rbcbivers  (f  19*) — AFPOiimcBNT— Whin  Au- 

IHOaiZBD. 

Under  section  6772,  Comp.  Laws  1009, 
where  a  party  moving  for  a  receiver  diovs  that 
he  has  a  probable  cause  of  action,  and  that  the 
rents,  issues,  and  profits  of  the  land  in  litiga- 
tion are  being  removed,  or  there  is  danger  of 
the  same  being  lost,  it  is  proper  and  right  that 
the  appointment  Bboulci  be  made  to  hold  them 
and  prevent  loss  during  the  pendency  of  the 
litigation,  and  this  without  reference  to  the 
probable  solvency  or  insolvency  of  the  party 
against  whom  the  proceedings  are  brought 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  i  27;  Dec  Dig.  {  19.*] 

Error  from  District  Court,  Okmulgee  Coun- 
ty; Wade  S.  Stanfleld,  Judge. 

Action  by  Enoch  H.  Hughes  and  otiiers 
against  Carson  H.  Garrelts  and  otiiers. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed  and  remanded. 

Wood  &  Witten.  of  Okmulgee,  K.  J.  Smith, 
of  Denison,  Tex.,  and  Cottlngham  St  Bledsoe, 
of  Oklahoma  City,  for  plaintlfTs  In  error.  Bel- 
ford  &  Hiatt  of  Okmulgee,  for  defendant  in 
error  Skelton.  R.  T.  Potter  and  Stanford  & 
Cochran,  all  of  Okmulgee  (CI  B.  McCrory,  of 
Muskogee,  of  counsel),  for  other  defendants 
in  error. 

DUXN,  J.  This  case  presents  error  from 
an  order  of  the  district  court  of  Olunulgee 
county  denying  application  of  plaintiffs  in 
error  and  certain  Intervmers  for  the  appoint- 
ment of  a  receiver  to  take,  receive,  and  hold 
certain  profits  and  rents  pending  litigation 
over  the  title  of  the  land  involved,  until  the 
determination  thereof  may  be  had.  The  peti- 
tion was  filed  on  the  12th  day  of  April,  1012, 
and  Is  in  form  an  ordinary  action  in  eject- 
ment except  that  It  sets  forth  the  manner  In 
which  the  plaintiffs  derived  their  title,  includ- 
ing the  Creek  law  of  descent  and  distribu- 
tion, and  prays  for  possession,  damages,  rents, 
and  profits.  In  the  second  count  thereof  it 
is  averred  that  the  lands  are  oil  lands,  and 
that  the  defendants  have  developed  the  same 
for  oil  and  gas  and  have  produced  large 
amounts  therefrom,  and  are  continuing  to  do 
so.  The  prayer  Is  that  plaintiff's  title  be 
quieted  and  an  account  be  taken  of  the  oil 
and  gas  produced,  and  for  general  relief. 
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The  fnterrenen,  llkewlae  r'aiming  an  Inter- 
est in  the  iwoi^ert7,  joined  In  the  applica- 
tion for  a  nearer.  All  of  these  parties 
claim  u  belie  ct  Hoaes  Hui^es,  and  of  Jlm- 
mle  P.  Hnghea,  the  latter.of  whom  was  an 
allottee  of  the  Greek  Nation.  The  defend- 
ants filed  answer  In  which  they  deny  plain- 
tiffs* rights  and  aver  that  tiiey  are  dereloih 
Inc  and  operating  the  premises  for  oil  and 
gas  under  a  good  and  valid  oil  and  gas 
lease,  and  denying  that  the  coriwratlon  to 
which  they  are  mnnlng  the  oil  Is  of  doubtfal 
solvency,  and  axeat  that  the  same  Is  able  to 
respond  In  damages. 

The  evidence  showed  that  between  Jan- 
nary  10,  and  May  IC^  1912,  oil  had  been 
ran  to  the  value  of  abont  ^,000,  more  than 
930,000  of  which  had  been  paid  to  the  de- 
fendants. Oil  at  the  time  of  the  trial  was 
being  produced  at  £be  rate  of  abont  1,000  bu- 
tela  a  day,  and  was  of  the  value  of  about 
68  cents  per  barrel.  The  defendants  made 
no  showing,  and  the  record  contains  none,  of 
any  right,  title,  or  Interest  which  they  may 
have  In  and  to  the  land,  except  It  appears 
that  Ifc  S.  Skelton,  one  of  the  defendants, 
ezecated  a  lease  to  the  Okmulgee  Gas  Com- 
pany, dated  Novmber  SO,  1910,  and  the  said 
company  executed  an  assignmrac  thereof  to , 
L.  S.  Skelton  December  22, 1911.  But  Uttle, 
if  any,  question  Is  raised  In  this  proceed- 
ing as  to  the  title  whl<di  plaintiffs  and  In- 
terveners  assert  This  question,  however, 
Is  not  before  us  for  determination,  nor  was 
It  necessary,  In  order  to  qualify  plaintiffs 
and  Interveners  to  be  heard  for  them,  to 
show  that  they  had  an  absolute  title  to  the 
land.  The  statute  under  which  the  proceed- 
ing Is  bronght  (section  5772,  Comp.  Laws 
1900)  reads  as  follows:  "A  receiver  may  be 
appointed  by  the  Supreme  Court,  the  district 
court,  or  any  judge  of  either,  or  in  the  ab- 
sence of  said  Judges  from  the  county,  by  the 
probate  Judge :  First,  In  an  action  by  a  ven- 
dor to  vacate  a  fraudulent  purchase  of  prop- 
erty, or  by  a  creditor  to  subject  any  proper- 
ty  or  fund  to  his  <dalm,  or  between  partners 
or  others  Jointly  owning  or  interested  In  any 
property  or  fund,  on  the  application  of  the 
plaintiff,  or  of  any  party  whose  right  to  or 
Interest  in  the  property  or  fund,  or  the  pro- 
ceeds thereof,  is  probable,  and  where  It  Is 
shown  that  the  property  or  fund  Is  in  danger 
of  being  lost,  removed  or  materially  Injured." 

By  the  forcing  It  Is  seen  that,  where  In- 
terest In  property  or  fund  or  the  proceeds 
thereof  Is  probable,  and  where  the  property 
is  being  removed  or  Is  In  danger  of  being 
lost,  this  is  sufficient  WlUard  Oil  Co.  v. 
Biley  et  al.,  29  Okl.  19,  116  Pac.  1103.  The 
evidence  discloses  that  the  oil  which  Is  be- 
ing taken  la  being  exclusively  delivered  to  a 
concern  called  the  American  Refining  Com- 
pany, of  which  the  defendant  Skelton  was  un- 
able to  say  whether  the  same  was  a  domestic 
or  foreign  corporation,  and  whose  president 
resided  in  St  Louis,  Mo.  Under  these  dr* 
cumstances.  In  our  Judgment  the  conclusion 


reached  by  Cbe  trial  court  denying  the  ap- 
plication for  a  receiver  to  rec^ve  and  bold 
the  proceeds  of  this  property  until  the  final 
detemdnatton  of  the  action  was  error.  Aj^ 
pellate  courts  are  generally  slow  to  disturb 
the  conclusion  reached  In  such  cases  by  trial 
courts  for  the  reasons  set  out  In  the  case  of 
Wlllard  Oil  Co.  T.  Blley  et  al.,  supra,  but  in 
the  present  case,  that  plaintiffs'  and  inter- 
veners' rights  and  Interests  are  probable  Is, 
from  the  idiowing  made,  beyond  question,  and 
the  defendants  made  no  showing  of  any  kind 
or  character  disclosing  that  tbey  possessed 
any  interest  whatever  in  this  property  fur- 
ther than  that  of  having  sunk  oil  and  gas 
w^  thereon  for  the  purpose  of  ^bling 
them  to  receive  Its  products.  In  fact,  fnnn  a 
reading  of  the  record  we  are  Impressed  tba^ 
viewing  the  magnitude  of  Intere^  involved, 
they  have  not  dealt  with  entire  frankness 
with  the  court,  it  Is  almost,  it  not  qoite^ 
patent  that  the  purpose  ffnimftfing  them  has 
been  that  of  delay  and  to  secure  as  speedily 
as  posdble  the  entire  iffoduct,  for  when  the 
Prairie  Oil  &  Gas  Company  notified  them 
that  it  would  no  longer  make  returns  to  them 
for  oil  run  during  the  litigation,  there  was 
prompt  change  made  from  It  to  the  present 
concern,  whldi  makes  payment  In  fulL  It 
Is  true  that  this  is  e^^lalned  on  the  theory 
that  It  was  In  consonance  with  a  previous 
contract,  but  the  fact  remains  as  stated.  Nor 
Is  it  necessary,  in  order  that  plaintiffs  be 
entitled  to  to  the  relief  dnnanded,  that  It 
be  shown  that  the  defendants  or  the  con- 
cerns receiving  the  oil  are  Insolvent  Mead 
et  al.  T.  Burk  et  al.,  156  Ind.  577.  60  N.  R 
S38. 

A  discussion  of  the  principles  Involved  Is 
contained  in  the  case  of  Ulman  v.  Clark,  75 
Fed.  868,  from  the  United  States  Circuit 
Court  of  West  Virginia,  wherein  It  Is  said: 
"It  Is  laid  down  as  a  general  principle  by 
all  the  anthorltlea  that,  where  a  party  moving 
for  the  appointment  of  a  receiver  exhibits 
an  apparently  good  title  to  the  property  In 
controversy,  and  that  there  is  an  imminent 
danger  of  the  loss  of  the  profits  and  rents 
of  the  property,  a  receiver  may  be  granted 
for  the  preservation  of  the  rents  and  profits 
pendente  lite.  High,  Bee.  8  676,  and  the  cas- 
es there  cited.  And  such  I  understand  to  be 
the  law  as  laid  down  in  Beach  on  Receivers. 
It  Ls  not  alleged  in  this  bUl  that  the  defend- 
ants to  this  action  are  Insolvent  at  this  time, 
or  that  there  Is  a  mismanagement  of  the 
property.  On  the  contrary,  It  Is  conceded  In 
the  bill  that  there  Is  no  desire  to  take  the 
property  out  of  the  hands  of  the  parties  who 
are  opiating  It  The  only  purpose  and 
object  of  this  proceedli^  Is  to  husband  the 
rents  and  profits  of  this  property  pending 
this  litigation,  so  that  they  may  be  turned 
over  to  the  rightful  owner  of  this  property 
at  the  termination  of  it  This  proceeding  is 
In  the  nature  of  an  ancillary  proceeding  to 
the  action  at  law,  and  has  for  Its  one  object 
and  purpose  the  protection  of  the  Issues  of 
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this  property.  As  we  bare  seen,  this  ap- 
plication does  not  contemplate  the  change  of 
the  BtatoB  of  the  realty  Itself.  On  the  con- 
trary. It  l8  conceded  by  the  bill  that  those 
who  are  operating  the  property  as  lessees 
sbovld  not  be  disturbed  In  their  operations. 
If  this  motion  contemplated  the  change  of 
the  possession  of  this  property,  it  would 
iDTOlTe  a  far  dlfferrat  question  than  the  one 
iDTolTed  In  the  lasne  upon  this  motion.  Nu- 
merous and  rarioos  authorities  have  been 
dted  by  the  d^endants  to  show  that  the 
courts  of  equity  will  not  entertain  a  motion 
to  disturb  the  possession  of  a  property  pend- 
ing a  litigation  in  an  action  of  ejectment; 
bat  such  Is  not  the  motion  In  this  case,  and  I 
do  not  see  any  Talld  reasons  for  refusing  the 
motion  asked  for.  There  appears  to  be  no 
desire  upon  the  part  of  the  plalntUTs  to  this 
action  to  interfere  with  the  possesaion  of  the 
lessees  of  the  property,  bat  only,  as  X  hare 
said,  to  bring  into  the  custody  of  the  court 
the  rents.  Issues,  and  profits  of  It,  that  they 
ba  husbanded  and  held  to  answer  the  Judg- 
ment at  the  end  of  the  litigation  of  the  ac- 
tion at  law.  It  is  said  that  the  granting  of 
this  motion  would  affect  the  rights  of  the 
shareholders  In  this  association,  by  depriving 
them  of  the  revenues  arising  from  the  opera- 
tion of  the  mines  upon  the  land  in  controver- 
sy. Tills  may  be  so,  but  Is  a  court  of  equity 
to  deny  the  right  of  parties  to  Invoke  its 
aid  to  preserve  the  rents  and  issues  of  a 
property  which  may  be  dlssl[>ated  and  scat- 
tered, and  which  may  never  be  gathered  to- 
gether  so  as  to  respond  to  a  Judgment  at  law 
when  obtained?  Should  a  court  permit  par- 
ties who  are  scattered  over  the  country — 
some  in  foreign  countries,  as  appears  in  this 
case — to  carry  off  the  revenues  arising  from 
the  rents  and  profits  of  this  land,  and  turn 
over  to  the  plaintiffs,  If  they  obtain  a  Judg- 
ment at  law,  a  series  of  vexatious  lawsuits 
to  enable  them  to  assert  their  Judgment? 
Or,  rather,  is  it  not  the  duty  of  a  court  of 
equity,  under  such  circumstances,  to  have  the 
rents,  issues,  and  profits  In  its  custody,  so 
that  at  the  end  of  the  litigation  it  may  turn 
them  all  over  to  the  rightful  owner?  It  may 
be  inconvenient  to,  and  may  work  a  hard- 
ship upon,  the  shareholders  In  this  case; 
but  a  court  of  equity  must  look  to  the  merits 
and  the  rights  of  the  parties  involved  in  the 
questions  before  it  for  consideration,  and  not 
to  the  hardships  that  may  be  the  result  of 
Its  action  in  r^erence  to  tiie  legal  rights  of 
the  parties  concerned.  •  •  *  There  is  no 
eflbrt  or  desire  upon  the  part  of  the  plain- 
tifTs  to  this  action  to  Interfere  with  the  sub- 
ject-matter of  the  litigation  In  the  ejectment 
ease  by  the  appointment  of  a  receiver ;  but  It 
la  for  the  purpose  of  preserving  from  waste, 
loss,  and  destruction  the  rents  and  profits 
arlidng  out  of  the  property,  so  that  they  may, 
In  the  lai^uage .  of  the  chancellor  in  the 
Chase  Case  found  In  [1  Bland  (Md.)  206]  17 
Am.  Dec.  277,  'harvest  and  gather  the  fruits 


until  the  labors  of  the  controversy  are  over.' 
It  is  clear  to  my  mind  that  the  plaintiffs  have 
probable  cause  of  action  against  these  defend- 
ants, and  that  the  benefit  to  be  derived  from 
such  cause  of  action  might  be  lost  if  a  re- 
ceiver was  not  ai^lnted,  and  it  is  no  answer 
to  this  position  that  these  parties  are  respon- 
sible at  this  time." 

The  purpose  of  this  proceeding  Is  not  to 
deprive  the  defendants  of  either  the  posses- 
sion of  the  land  nor  of  the  right  to  continue 
operation,  but  It  is  its  purpose  to  see  to 
It  that  the  oil  and  gas  produced  goes  to  the 
one  who  is  entitled  thereto,  and  not  those 
who  are  not  entitled  to  It,  and  this  cannot 
be  determined  until  the  final  trial  of  the 
main  action.  That  it  is  proper  and  right  to 
thus  hold  the  proceeds  we  think  there  can  be 
no  doubt  It  vrlll  bring  no  substantial  barm 
to  any  one  and  will  be  absolutely  condudve 
to  Justice  to  all. 

We  have  carefully  considered  all  of  the 
objections  and  contentions  urged  by  counsel 
for  defendants,  but  find  the  same  not  suffi- 
cient to  overcome  the  manifest  equities 
shown  by  plaintiffs  and  interveners. 

The  order  of  the  trial  court,  therefore, 
denying  the  application  for  a  receiver.  Is 
set  aside  and  reversed,  and  this  cause  is 
remanded,  with  instructions  to  enter  one  in 
accorrd  with  this  opinion  requiring  him  to 
demand  and  receive  of  the  defendants  and 
them  to  deliver  the  net  proceeds  of  oil  and 
gas  produced  on  this  land  from  the  date  of 
the  Institution  of  the  original  action  and  de- 
fraidants  to  continue  to  deliver  and  him  re- 
ceive and  hold  the  same  subject  to  the  final 
Judgment  In  the  case. 

TURNER,  O.  J.,  and  WILLIAMS  and 
KANE,  JJ.,  (wncur.  HAYES,  J.,  absent. 


QALBBEATH  OAS  CO.  v.  LINDSEY  et  aL 
(Supreme  Court  of  Oklahoma.   Dea  7,  1812.) 

(SvUahua  by  the  Court.) 

L  Plxadino  (S  422*)— Dbfbctivb  Vbbifica- 

TiON— Waives. 

Where  a  temporary  restraining  order  is 
granted  by  a  Judge  in  chambers,  without  notice, 
solely  upon  ttie  face  of  a  petition  Improperly 
verified,  the  defecMn  the  vwificatlon  is  waived 
where,  without  raising  It,  defendant  answers 
to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $S  1414-1417;  Dec  Dig.  f  422.*] 

2.  Injunction  (5  118*)— Petition  — Ibbkp- 
abable  injttbt. 

Petition  examined,  and  held  that  a  threat- 
ened irreparable  injur;  (or  which  the  law  af- 
fords no  adequate  remedy  Is  disclosed  on  its 
face,  and  that  the  same  properly  invokes  the 
aid  of  a  court  of  equity  u  Uie  absence  of  an 
allegation  that  defendant  la  insolvent 

[Ed.  Note.— For  other  cases,  see  bdnuction. 
Cent  Dig.  H  228-242;  Dee.  IMg.  fll&*] 

3.  Pleadinq  (S  194*)— DKHTmBEB— Fobh. 

A  demurrer  to  an  answer,  which  alleges 
"that  the  second  clause  of  the  first  paragraph 
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of  tb«  answer  li  not  reipoDsire  to  an  allega- 
tion contained  In  the  petition,"  and  that  "the 
third  clause  of  said  paragraph  is  evasive,"  and 
of  another  paragraph  "that  the  same  states 
Gonclusions  of  law  and  is  not  responsiTe 
*  •  *  to  the  allegations  •  •  •  of  the  pe- 
tition," is  insnfficient  under  the  statute,  and 
was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  444r446,  449-462;  Dec.  Dig.1 
194.»] 

(AidMonal  SyUalua  by  EUtorial  Btaff.) 

4.  Injunction  <j  122»)  —  Pttition— Tebih- 

OATioN— Statutes. 

Under  Comp.  Laws  1909,  |  67S7,  providing 
that  an  injunction  may  be  granted  on  its  sat- 
iefactorily  ap[iearing  to  tiie  court  or  judge,  by 
the  affidavit  of  the  plaintiff  or  his  agent,  that 
plaintiff  is  entitled  thereto,  a  petition  vertGed 
on  information  and  belief  only  is  insufficient. 

[Bd.  Note.— For  other  eases,  see  Injunction, 
Gent.  Dig.  H  262-268;  Dec  Dig.  f  122.*] 

Error  from  District  Coarl;  Tnlsa  County; 
L.  M.  Poe,  Judge. 

Suit  by  Lila  D.  Llndsey  and  others  against 
the  Oalbreath  Gas  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
Tersed  and  remanded,  with  directions, 

Hft^ll  B.  Talley,  of  Tulsa,  for  plalntlfr  in 
error.  Cliaa.  U  Flldea,  of  Tulsa,  for  defend- 
ants In  error. 

TUBNEB,  a  J.  On  May  27,  1909,'  Lee 
Llndsey  and  wife.  LUa  D.  Llndsey.  filed  In 
the  district  court  df  Tulsa  county  their  pe- 
tltifm,  the  ohjeet  of  which  was  to  restrain 
the  defendant  from  disconnecting  Its  gas  sup- 
ply pipes  from  plaintUTs  premises,  and  from 
refusing  to  supply  the  same  with  gas  for 
beating  and  lighting  the  residence  and  run- 
ning an  engine,  situate  on  the  premises,  used 
for  pumping  water  throughout  the  tenements 
located  thereon,  basing  their  right  to  the  gas 
supply  upon  an  alleged  contract  with  defend- 
ant, a  copy  of  which  Is  filed  as  an  exhibit  to 
their  petition.  They  also  sought  to  enjoin 
the  collection  of  defendant's  claim  of  $160 
for  gas  claimed  to  have  been  furnished  by 
defendant  under  said  contract,  upon  the 
ground  that  the  same  was  an  excessive  charge 
under  the  contract  On  the  same  day  ap- 
plication was  made  to  the  district  judge,  in 
chambers,  for  a  restraining  order,  which  was 
granted,  without  notice,  solely  upon  the  face 
of  the  petition,  which  was  rerified  thus: 
"State  of  Oklahoma,  County  of  Tulsa — sa.: 

"Before  the  subscriber  personally  appeared 
Lee  Undsey,  who,  being  duly  sworn,  says 
that  he  Is  one  of  the  plaintiffs  In  the  fore- 
going petition,  and  that  each  and  every  al- 
legation therein  made  la  true  to  the  best  of 
their  knowledge  and  belief,  Lee  W.  Undsey. 

"Subscribed  and  sworn  to  before  me  this 
26th  day  of  May,  A.  D.  1909.  Peter  Delch- 
msn,  Notary  Public." 

On  June  2d,  to  show  cause,  defendant  filed 
a  motion  to  vacate  the  order,  on  the  ground 
that  the  same  was  unsupported  by  sufficient 
affidavit,  and  on  the  same  day  a  general  de- 


murrer, which  was  overroled;  whereupon,  on 
June  S,  1809,  it  filed  a  motion  to  dissolve  the 
lnJunctI<»L  On  June  12,  1900,  this  motion, 
whldi  is  verlfledt  bat  onsnpported  1^  affida- 
vit, was  OTOTuled;  whereupon*  cm  June  14, 
1909,  dtfttidant  filed  substantlaUy  the  same 
motion  thus  supported,  whldi  was  met  with 
counter  affidavits  and  also  overruled.  There- 
upon defmdant  answered  in  effect  a  general 
denial,  and,  after  making  certain  specific 
denials,  for  farther  defense  said:  '*  •  •  • 
That  the  plalntifls  have  used  on  their  said 
premises  the  gas '  of  the  defendant  for  the 
purpose  of  running  a  gas  engine  which  con- 
sumes a  large  amount  of  gas,  and  an  amount. 
In  all  probability,  exceeding  the  gas  consum- 
ed for  all  other  purposes  by  the  plaintiffs 
in  their  residence  for  heating  and  lighting 
purposes;  that  the  use  of  the  defendant's 
gas  for  the  running  of  said  gas  engine  was 
not  contemplated  In  said  alleged  contract  of 
December  10,  1906.  and  t^at  the  defendant 
did  not,  under  said  contract,  or  under  any 
other  contract,  agree  to  furnish  the  plaintiffs 
with  gas  for  the  use  of  said  gas  engine,  and 
that  by  so  using  the  gas  of  the  defendant, 
plaintiffs  have  avoided  and  rendered  Inopera- 
tive said  contract;  and  that  the  plalntiflb 
have  estopped  themselves  to  claim  any  right 
under  said  contract  of  December  10, 1906,  by- 
reason  of  the  fitct  that  the  said  plalntifTs 
have  so  used  the  gas  of  the  defendant  for 
other  and  additional  purposes  not  contem- 
plated under  said  alleged  contract."  To  this 
plaintiffs  demurred  "  •  •  •  upon  the 
grounds  that  said  answer  Is  Insufficient,  In 
that  the  second  clause  of  the  first  paragraph 
Is  uut  resiiunslve  \o  any  allegation  contained 
In  the  petition,  and  because  the  third  clause 
of  said  paragraph  Is  evasive,  and  does  not 
deny  the  execution  of  the  contract  therein 
described.  And,  for  further  grounds  of  de- 
murrer, the  second  paragraph  of  said  answer 
states  conclusions  of  law  and  Is  not  respon- 
sive either  by  way  of  avoidance,  confession, 
or  denial  of  the  allegations,  or  either  of  them, 
contained  In  the  said  petition"— whb^  was 
sustained  and  exceptions  saved,  and  on  re- 
fusing to  plead  further  Judgment  was  render- 
ed and  entered  against  defendant  by  **de- 
foolt,"  the  injanctlon  made  perpetual,  and 
defendant  brings  the  case  her& 

(1,4]  It  Is  first  contended  that  thecoorterr- 
ed  in  refusing  to  dissolve  tiie  restraining  or- 
der, for  the  reason  that  the  same  was  grant- 
ed upon  the  face  of  the  petition  improperly 
verified.  That  such  it  was  seems  clear. 
Comp.  lAWS  of  Okla.  1909,  i  5757,  says:  "The 
injunction  may  be  granted  at  the  time  of 
commencing  the  action,  or  any  time  after- 
wards, before  judgment  by  the  district  court, 
or  the  Judge  thereof,  or  in  his  absence  from 
the  county,  by  the  county  judge,  upon  Its  ap- 
pearing satisfactory  to  the  court  or  Judge, 
by  the  affidavit  of  the  plaintiff  or  his  agent, 
that  the  plaintiff  is  entitled  thereto." 
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In  Olty  of  Atchison,  etc.,  v.  Bartholow  et 
al..  4  Kan.  139,  tbe  temporary  Injunction  was 
granted,  as  here;  the  petition  being  sworn 
to  upon  the  Information  and  belief  of  peti- 
tioner. In  holding  the  same  Insafflcient,  and 
that  the  court  erred  in  recelrlng  It  in  evi- 
dence over  objection  and  In  granting  the 
injunction  thereupon,  the  court  said:  "Sec- 
tion 248  of  the  Ck)de  provides  that  'a  tem- 
porary injunction  may  be  ordered  npon  It  ap- 
pearing satisfactorily  to  the  court  or  judge, 
by  the  affidavit  of  the  plaiutifE  or  hts  agent, 
that  the  plaintiff  la  entitled  thereto.*  The  af- 
fidavit of  the  plaintiff  to  the  necessary  facta 
will,  under  this  provision,  be  sufficient,  and 
the  petition,  if  properly  verified,  may  be  used 
aa  an  affidavit,  1.  e.,  it  may  be  read  as  tes- 
timony. To  determine  whether  the  petition 
here  was  admissible  as  testimony,  it  will  be 
neceasary  to  ascertain  the  1^1  requirements 
of  an  affidavit"  And,  after  holding  that  such 
it  did  not  possess,  said:  "The  petition,  as 
verified,  was  not  *a  declaration  under  oath,' 
and  it  was  error  to  permit  it  to  be  read, 
against  the  objection  of  the  defendant,  for 
which  reason  the  order  of  Injunction  must  be 
vacated."  See,  also,  Long  v.  Kasebeer,  28 
Kan.  226;  State  ex  reL  v.  Loomls,  46  Kan. 
107,  26  Pac.  472;  Center  Tp.  v.  Hunt,  16  Kan. 
430;  State  v.  Bd.  Co.  Com'rs,  35  Kan.  150, 
10  Pac.  535;  Ruge  v.  Apalachtcola,  etc.,  Co. 
et  aL,  25  Fla.  656,  6  South.  489;  Lee  v.  Clark, 
49  68.  81;  Kaebler  v.  Dobberpuhl,  56  Wis. 
497,  14  N.  W.  631.  And  so  we  might  hold 
and  vacate  the  order  for  insufficient  verifi- 
cation were  It  not  for  the  fact  that  the  court 
was  not  called  on  to  pass  npon  the  motion  in- 
tended to  raise  the  auestlon,  filed  June  2d, 
and  the  question  thereby  sought  to  be  raised 
cannot  be  raised  In  this  court  for  ttie  first 
time.  2  High  on  Inj.  8  1569,  says:  "So  the 
insufficiency  of  the  verification,  as  the  basis 
for  a  preliminary  injunction,  cannot  be  rais- 
ed upon  an  appeal  from  a  final  decree  grant- 
ing a  perpetual  injnnctlon;  and  in  such  case 
it  Is  immaterial  that  the  bill  was  improperly 
verified,  or  that  a  preliminary  injunction 
was  improperly  granted  upon  such  verifica- 
tion. So,  although  a  preliminary  injunction 
has  been  Unproperly  granted  because  of  the 
lack  or  verification  to  the  bill,  yet  if  it  baa 
been  allowed  to  stand  until  the  hearing,  and 
the  evidence  discloses  sufficient  equity  to  sup- 
port it,  it  should  be  perpetuated.  And  an 
objection  for  want  of  proper  verification 
must  be  taken  In  apt  time,  and  if  raised  after 
a  hearing  upon  the  merits  it  comes  too  late." 
Or,  as  stated  by  us  in  the  syllabus  in  Glasco 
V.  School  DIst  No.  22,  McClaln  County,  24 
OkL  236, 103  Pac.  687:  "Any  defect  or  irreg- 
ularity Involved  In  the  verification  of  a  pe- 
tition for  an  injunction  Is  waived  where, 
without  raising  it,  defendant  answers  to  the 
merits." 

[2]  It  Is  next  contended  by  defendant  that 
the  court  erred  In  overruling  its  demurrer  to 
the  petition,  because,  it  says,  the  same  disclos- 
es on  Iti  fBC9  tliatpIalntUh  have  an  adequate 


remedy  at  law.  The  point  Is  not  well  taken. 
The  petition  substantially  states  that  on  De- 
cember 10,  1906,  plaintifls  and  defendant  en- 
tered Into  a  contract,  whereby  defendant 
agreed  to  furnish  to  plaintiffs,  for  the  pe- 
riod of  15  years,  all  the  gas  they  might  find 
necessary  to  use  for  lighting  and  heating  at 
their  residence,  situated  and  described  on 
certain  lands  in  Tulsa  county,  at  the  rate  of 
$6  per  annum  according  to  the  contract  filed 
as  an  exhibit;  that  pursuant  thereto  plain- 
tiffs forthwith  provided  the  tenements  on  the 
described  premises  with  necessary  pipes  for 
conveying  gas;  that  defendant  thereupon 
connected  the  same  with  its  supply  pipe,  at 
the  same  time  placing  a  meter  in  said  tene- 
ments for  the  measurement  of  gas  so  furnish- 
ed and  consumed,  and  thereupon  furnished 
the  same  as  provided  In  said  contract;  that 
a  short  time  thereafter  defendant,  at  Uie  re- 
quest of  plaintiffs  and  pursuant  to  said  con- 
tract, also  connected  its  pipes  with  a  certain 
engine  and  boiler  placed  on  the  premises  by 
plaintifls  for  the  purpose'  of  pumping  water 
from  a  well  thereon  Into  and  through  said 
tenements;  that  the  furnishing  of  said  gas 
to  be  used,  as  aforesaid,  was  at  that  time  re- 
garded and  considered  by  the  parties  to  the 
contract  to  be  In  keeping  with  Its  terms,  and 
was  80  regarded  by  them  up  to  May  16, 1909, 
at  which  time  defendant  presented  plaintiffs 
a  bill  for  about  |160  for  gas  supplied  to  said 
engine  and  boiler,  and  Is  now  threatening  to 
disconnect  its  pipes,  unless  said  bill  Is  paid; 
that  plaintiffs  will  be  deprived  of  light,  heat, 
and  water  for  said  premises,  unless  defend- 
ant Is  enjoined  from  carrying  said  threat  In- 
to execution ;  that  plaintiffs  have  at  all  times 
complied  with  their  part  of  said  contract, 
and  have  paid  for  gas  thus  consumed  $6  per 
annum  up  to  the  date  aforesaid;  that  at  the 
time  of  connecting  Its  pipes  with  said  engine 
and  boiler,  as  stated,  no  meter  was  installed 
by  defendant  for  the  measurement  of  gas 
thus  to  be  consumed,  nor  has  it  since  Install- 
ed a  meter  for  that  purpose  and  that  Its  de- 
mand for  payment  of  $160  Is  unjust  and  in 
violation  of  said  contract;  that  the  Injury 
threatened  will  work  Irreparable  Injury  to 
plaintiffs,  and  Is  imminent;  wherefore  they 
pray  that  defendant  be  enjoined,  etc. 

In  Edwards  v.  MUledgevllle  Water  Co.,  116 
Ga.  201,  42  S.  E.  417,  Edwards  brought  a 
petition  for  injunction  against  the  company, 
in  which  he  sought  to  enjoin  It.  from  discon- 
necting its  water  main  from  the  private  pipe 
running  therefrom  to  his  residence,  and  from 
interfering  with  his  use  of  the  water  at  his 
residence,  under  the  terms  of  a  contract 
which  he  set  up  as  made  between  himself 
and  the  company.  The  court  said:  "In  Hor- 
sky  V.  Helena  Oonsolidated  Water  Co.,  13 
Mont  220,  33  Pac.  689,  the  plaintiffs,  who 
were  the  owners  of  a  large  brewery,  sought 
an  Injunction  to  prevent  the  defenduit  from 
shnttdng  off  water  from  the  plaintiffs*  pri- 
vate pipe,  which  connected  with  the  defend- 
ant's systemi  of  piping.  The  court  hdd:  *An 
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iBjoncUon  will  lie  to  enjoin  a  water  com- 
pany from  breaking  its  contract  to  snppir 
water  to  a  brew^,  when  turning  off  the 
water  wonid  stop  the  brewing,  destroy  a 
large  quantity  of  malt,  and  Injure  the  brew- 
ers' trade.'  Pemberton,  J.,  In  the  opinion, 
said:  'We  think  the  facta  stated  In  the  com- 
plaint, which  are  confessed  by  the  demurrer, 
entitle  the  appellants  to  invoke  the  equl^ 
Jurisdiction  of  the  court,  and  to  the  n^atlve 
and  preventative  relief  of  injunction'  [dttng 
C3allery  v.  New  Orleans  Water  Works  Co.,  35 
la.  Ann.  798;  Brown  v.  Frankfort  (Ky.)  9 
S.  W.  884 ;  Sedalia  Brewing  Co.  v.  fiedalia 
Water  Works  Co.,  34  Mo.  App.  50 ;  Graves  v. 
Key  City  Gas  Co.,  83  Iowa,  714,  60  N.  W. 
283;  School  DlsL  v.  Ohio  VaUey  Gas  Co.. 
154  Pa.  539,  25  Aa  868].  The  plaintiff  Is 
without  an  adequate  remedy  at  law.  A  court 
of  law  could  neither  prevent  the  defendant 
from  depriving  him  of  the  water,  nor  restore 
to  him  such  use  after  he  liad  been  once  de- 
prived of  it;  and  the  damages  which  be 
would  sustain  In  the  futnre,  during  the  long 
period,  covered  by  the  contract,  by  being  de- 
prived of  the  use  of  a  plentiful  sui^ly  of 
pure  water  flowing  through  pipes  upon  his 
premises,  and  easily  and  oonvenioitly  acces- 
sible at  alt  times  for  the  varied  necessities 
and  even  luxuries  of  a  household,  would  be 
dItBcult  to  ascertain,  and  could  not,  with  any 
certainty,  be  estimated.  Cven  if  the  plain- 
tiff could,  by  erecting  and  maintaining  a 
private  system  of  waterworks,  supply  his 
residence  and  premises  with  water  In  the 
same  manner  and  to  the  same  extent  that 
the  defendant  now  does  under  its  contract 
with  bim,  the  damages  which  the  plaintiff 
would  sustain  by  being  deprived  of  the  use 
of  the  water,  as  now  supplied  to  him,  during 
the  period  of  time  required  for  him  to  com- 
plete bis  own  water  plant  would  be  practical- 
ly impraslble  of  ascertainm^t  with  any  de- 
gree of  certainty,  to  say  nothing  of  the  neces- 
sity, in  order  to  arrive  at  the  amount  of  his 
damages,  of  estimating  the  cost  of  construct- 
ing, keeping  in  repair,  and  operating,  from 
year  to  year,  such  private  works" — and  held 
that  the  petition  was  improperly  dismissed. 

Sickles  V.  ManJiattan  Gas  Light  Co.,  64 
How.  Praa  (N.  Y.)  33,  was  a  motion  to  con- 
tinue a  temporary  injunction  to  restrain  de- 
fendants from  removing  the  meter  or  cutting 
off  the  supply  of  gas  from  plaintiff's  prem- 
ises. Plaintiff  asserted  that  the  bill  pres^t- 
ed  was  unjust.  He  prayed  that  the  amount 
due  the  company  be  ascertained,  and  that 
the  company  be  directed  to  accept  the  sum 
so  ascertained  and  restrained  from  removing 
the  meter.  The  court  sustained  the  motion, 
and  In  passing  said:  "Tiie  learned  counsel 
for  the  defendant  contend  upon  the  aigumoit 
that  in  a  case  of  this  character  an  injunction 
should  not  be  granted,  for  the  reason  that 
the  deCendant  Is  perfectly  responsible^  and 
that  tbe  plaintiff  could  hare  paid  the  amount 
demanded  of  him  under  protest^  and  brought 


an  action  to  recover  the  amount  Illegally  de- 
manded from  him.  In  this  view  I  do  not 
concur,  for  the  reason  t3mt  It  has  long  heea 
settled  that  a  court  of  equity  will  intervene 
by  injunction  to  prev^t  Irreparable  mis- 
chief. This  seems  to  me  to  be  a  case  In 
which,  if  the  plaintiff  Is  right,  It  cannot  be 
justly  <daimed  that  he  can  be  fully  compen- 
sated by  an  action  for  damages.  The  use  of 
gas  In  cities  bas  become  almost  as  great  a 
necessity  as  the  use  of  water,  and  an  illegal 
deprivation  of  one  ot  tbe  other,  particularly 
where  sucb  use  is  for  ordinary  domestic  and 
family  purposes,  would  cause,  I  think,  sucb 
damage  As  to  call  for  the  Interposition  of  a 
court  of  equity.  See  Cromwell  t.  Stevens,  2 
Daly,  IS."  See,  also,  2  Hughes  on  Injunc- 
tions, S  1122a;  WSiite  v.  Fayette  Fuel  & 
Gas.  Co.,  139  Pa.  492,  20  AU.  1062;  XenU 
Real  Estate  Co.  v.  Macy,  147  Ind.  568,  47  N. 
B.  147 ;  Brauns  t.  Gleetge,  130  Ind.  167,  29 
N.  E,  1061. 

We  are  therefore  of  opinion  that  the  de* 
murrer  should  have  been  overruled. 

[3]  But  the  case  must  be  reversed  because 
the  court  erred  in  sustaining  the  demurrer  to 
defendant's  answer.  Tliis  for  the  reason  tbat 
a  demurr^  will  not  lie  against  a  pleading 
defective  only  as  allied  therein.  If  It  were 
true  tbat  the  "second  clause  of  the  flrst  para- 
graph of  the  answer  is  not  responsive  to  any 
allegation  contained  in  the  petition,"  or  tbat 
"the  ttiird  clause  of  said  paragraidi  is  eva- 
sive," and  of  another  paragra^di  *^at  the 
same  states  conclusions  of  law,  and  is 
not  responsive  •  •  •  to  the  allegationB 
•  •  •  of  the  petition,"  these  are  not 
grounds  for  demurrer,  but  rather  for  a  mo- 
tion to  strike  for  surplusage  and  a  motion  to 
make  more  definite  and  certain.  Comp.  Lawn 
of  Okla.  1909,  {{  5629,  5659;  6  Bdc.  Pldg.  & 
Prac  309.  The  last  authority  cited,  at  page 
309,  says:  "Where  the  causes  for  which  par- 
ties may  demur  to  ideadlngs  are  fixed  by  sta^ 
ute,  those  causes  are  exclusive,  and  no  other 
ground  of  demurrer  will  be  entertained  by 
tbe  court"  At  page  317  suA  a  demurrer  as 
the  one  here  nnder  consideration  is  termed  an 
Insufliclent  d«nurrer,  of  which  a. number  of 
examples  are  there  given.  In  the  cases  cited 
it  is  uniformly  held  that  such  present  no 
issue  of  law,  and  should  be  overruled.  And 
in  Bumette  v.  Elliott,  72  Kan.  at  page  627, 
84  Pac  at  page  375,  the  conrt  said:  "The 
complaint  that  the  petition  offends  tbe  rule 
regarding  clearness  and  conciseness  of  state* 
ment  .will  not  avail,  as  indeflnitoiees  and 
Informality  cannot  be  reached  by  a  demurrer, 
mucti  less  by  an  objection  to  evldaKe."  31 
C^c:  282  says:  "Except  In  a  few  states  where 
the  Code  enumerates  ambdgulty.  Indefinite- 
nan,  or  uncertainty  as  a  ground  of  donurrer, 
no  demurrer  will  lie  In  the  Code  states  for 
nnootalnty  or  Ind^nlteness;  a  motUm  to 
make  more  definite  and  certain  being  the 
Iffoper  remedy."  Bumette  t.  Elliott,  72  Kan. 
624k  Si  Pac.  874;  Street  B.  Oh  t.  Stonsb  M 
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Kan.  83.  37  Pftc  1012 ;  McPherson  t.  Kings- 
baker,  22  Kan.  646 ;  Western  Massachusetts 
Ins.  Co.  T.  Doffey,  2  Kan.  347;  Gnthrle  t. 
Sbaffer,  7  Okl.  459,  54  Pac.  698. 

In  point  Is  also  Stiles,  Treas.,  y.  City  of 
Guthrie,  3  Okl.  34,  41  Pac  386,  where  the 
coart  said:  "There  was,  however,  no  error 
conuuitted  in  overruling  the  demurrer  upon 
the  groond  of  ihla  misjoinder,  for  oar  stat- 
ote  does  not  make  misjoinder  of  parties, 
either  plaintiff  or  defendant,  a  ground  of  de- 
murrer; and,  although  It  may  plainly  ap- 
pear on  the  face  of  the  petition  that  there 
Is  a  inls]<dnder  of  parties  In  one  or  both  of 
these  reelects,  It  Is  not  a  defect  in  a  petition 
for  wUdi  a  dmnrrer  lies.  Winfleld  Town 
Conqmny  v.  Maris,  11  Kan.  128;  McKee  v. 
Eaton,  26  Kan.  226;  White  t.  Scott,  26  Kan. 
476;  Hurd  v.  Simpson,  47  Kan.  872  [27  Pac. 
961]."  See,  also,  Owen  et  al.  v.  City  of  Tulsa, 
27  C^L  268,  111  Paa  320,  where  this  case  la 
cited  with  approval. 

The  cause  is  therefore  reversed  and  re- 
manded, with  directions  to  overrute  said  de- 
murrer to  the  answer  and  proceed  to  the 
trial  of  the  cause  upon  its  merits.  All  the 
Justtoes  concur. 


ANHEUSER-BUSCH  BREWING  ASS'N  v. 

DOSS  et  aL 
(Sopreme  Gonrt  of  Oklahoma.   Dec  7,  1912.) 

(BrUuhtu  by  the  Court.) 

EviDEItOB    (H  10,  84«)— INTOXICATIKQ  LlQ- 

UOBS  (I  329*)--WBONOrui.  Sale— Rkootist 

OF  Price— Judicial  Notice. 

This  court  will  take  judicial  knowledge  of 
the  fact  that  cities  and  towns  within  that  por- 
tioD  of  the  state  which  was  formerly  Indian 
Territory  are  within  that  portion  of  the  state 
into  which  it  Is  a  violation  of  law  to  introduce 
beer,  whisky,  and  other  intoxicating  heveragee 
and  will  not  lend  its  aid  In  the  collection  of 
debts  claimed  to  be  due  on  ebipments  of  such 
beverages  into  such  territory. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  »-li  49,  Dig.  H  10, 

34;*  Intoxicating  Liquors,  Gent.  Dig.  H  474- 
481:  Dec  Dig.  S  329.*] 

CommlasibDm*  Opinion.  Division  No.  2. 
Error  frtnn  Grady  County  Court;  N.  M.  Wil- 
liams, Jndge. 

Action  by  the  Anbeuaer-Busdt  Brewing 
AsscM^tlon  against  O.  T.  Doss  and  others, 
associated  as  Ghl<&a8ha  Aerfe,  No.  131,  Fra- 
ternal Order  of  Eagles.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
flrmed. 

Wm. 
OTor. 


Staoey,  of  Cblckasha,  tor  lOalntlfl  In 


HARRISON,  a  In  June,  1909,  Anheus- 
er-Bns(A  Brewing  Association  brought  suit  In 
tbe  county  court  of  Grady  county  against  C. 
T.  Doss,  James  Downs,  Ben  Jones,  Dave 
Rill,  J.  W.  Speake,  and  James  A.  Darnell, 
for  the  sum  of  $168.14,  alleged  to  be  due 
j^Intlff  on  various  shipments  of  beer  at  dif- 


ferent dates  between  March  14,  1908,  and 
April  20,  1908,  alleged  to  have  been  ordered 
by  O.  T.  Doss  as  the  agent  of  Aerie  No.  131, 
Fraternal  Order  of  Eagles  at  Chlckasha, 
Old.,  composed  of  defendants  above  named 
and  others  to  plaintiff  unknown.  Defend- 
ants denied  liability  on  said  account  and  de- 
nied the  authority  of  said  C  T.  Doss  to  con- 
tract such  debt  as  the  agent  of  said  Or- 
der of  Eagles.  The  cause  was  tried  In  Oc^ 
tober,  1909,  and  Judgment  rendered  in  favor 
of  defendant  From  this  Judgment  plaintiff 
appeals,  assigning,  as  the  principal  ground 
for  reversal,  the  ruling  of  the  court  In  ez- 
cludlug  the  testimony  of  G.  T.  Doss,  by  whom 
plaintiff  sought  to  prove  the  alleged  agency. 
From  the  nature  of  this  case  and  from  the 
character  of  tbe  debt  sued  upon,  it  Is  un- 
necessary to  pass  upon  the  questioD  wheth- 
er the  parol  testimony  of  the  agent  himself 
Is  competent  to  prove  his  agen(^.  Conced- 
ing tbe  rule  to  be  that  such  testimony  is 
competent,  yet  It  is  Immaterial  to  a  deter- 
mination of  this  cause. 

The  record  discloses  that  the  account  sued 
upon  was  for  shipments  of  beer  consigned 
to  defendants  at  Chlckasha,  Okl.  This  court 
takes  Judicial  cognizance  that  Chlckasha  is 
within  that  portion  of  the  state  Into  whidH 
it  is  a  violation  of  law  to  Introduce  bever- 
ages of  this  character  and  will  not  lend  Its 
aid  to  the  collection  of  debts  made  In  open 
violation  of  the  law. 

Following  the  rule  of  this  court  announced 
in  Haley  Co.  v.  State,  125  Pac.  736*  the  Judg- 
ment  of  tbe  lower  court  Is  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


SCOTT  V.  SMITH. 
(Sapreme  Court  of  Oklahoma.   Dec  7,  1912.) 

(SfOahtu  »v  the  Court.) 

RK>LBns  (I  25*)— PSOCEEDINOB  FOE  TAKING 

PaoPEBTT- Affidavit  and  Bond. 

Under  section  5687,  Comp.  Laws  1909, 
should  the  plaintiff  seek  immediate  possession  ot 
the  property  in  question,  he  must  resort  to  re- 
plevm  proceedings,  make  the  statutory  afflda- 
vit  and  bond,  and  procure  an  order  of  delivery. 
But  the  right  to  maintain  an  action  to  recover 
possession  of  specific  personal  proper^  does 
not  depend  upon  the  taking  out  of  an  order  of 
delivery,  at  or  after  the  commencement  of  the 
action.  It  is  an  ancillary  order  to  be  had  at 
tbe  option  of  the  plaintiff  upon  the  making  of 
an  affidavit  and  the  giving  of  a  statutory  un- 
dertaking. But  whether  obtained  or  not  the 
plaintiff  is  stlU  entitled  to  a  trial  of  the  main 
issue, 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  II  125-127;  Dec  Dig.  {  25.*] 

*  Commissioners*  Optnion*  Division  Na  2. 
Error  from  Blaine  County  Court;  O.  T.  Dy- 
er, Special  Judge. 

Action  by  O.  A.  Smith  against  Levi  Scott 
for  possession  of  spedflc  personal  property. 
Judgment  for  plalntUE,  and  defendant  brings 
error.  Affirmed. 


I  topic  and  lactioa  NVHfiBR  la  Dso.  Dig.  *  Am.  Dig.  Kay-No.  Swlea  *  R^'r  Induct 
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I.  H.  Lookabangb,  of  Watonga,  for  plain- 
tiff In  error.  Lanrance  H.  Hampton,  of  Wa- 
tonga, for  defendant  in  error. 

HABRISON,  G.  This  action  was  begun 
March  19,  1908,  by  O.  A.  Smith,  against  Levi 
Scott,  for  pOTsesslon  of  certain  personal 
property  consisting  of  cows  and  calves  and 
two  cream  separators,  of  the  aggregate  value 
of  $940.  Simultaneous  with  the  filing  of  his 
petition  and  the  issuance  of  summons  there- 
upoD,  he  brooght  replevin  proceedings  for 
the  Immediate  possession  of  the  property. 
An  order  of  replevin  was  issued  by  the  court, 
pursuant  to  which  the  property  was  given 
Into  the  possesion  of  plaintiff.  No  redeliv- 
ery bond  was  given.  In  Octot>er,  1908,  upon 
a  verdict  of  a  jury  the  court  rendered  judg- 
ment in  favor  of  plaintiff  for  possession  of 
the  property  in  question.  In  due  time  de- 
fendant appealed  to  this  court  The  mate- 
rial contention  of  plaintiff  In  error  Is  that 
the  court  erred  in  overruling  his  motion 
to  quash  the  order  of  replevin ;  the  motion 
being  based  upon  the  ground  that  the  re- 
plevin bond  was  defective,  and  that  the  affl- 
darit  in  replevin  was  fatally  defective  in 
that  it  had  not  been  signed  by  the  plaintiff 
until  after  the  motion  to  quash  the  order  of 
replevin  had  been  filed.  It  is  agreed  in  the 
record  that  tbe  affidavit  was  not  signed  by 
the  party  making  It,  until  after  the  motion 
to  quash  was  filed.  It  does  not  appear  In 
the  record  whether  or  not  the  bond  in  re- 
plevin was  ever  amended.  But  It  api>ears 
that  the  affidavit  was  signed,  and  that  tbe 
court  overruled  the  motion  to  quash  the  or- 
der. It  is  not  necessary  In  deciding  this 
case  to  decide  whether  tbe  defect  in  the  affi- 
davit was  such  a  defect  as  could  be  remedied 
by  amendment,  as  that  question  was  not 
raised  In  the  proceedings  below,  nor  Is  It 
presented  here. 

The  decisive  question  here  Involved  Is 
whether  the  Judgment  should  be  reversed  be- 
cause the  court  overruled  the  motion  to  quash 
the  order  of  replevin.  It  is  true  that  article 
9,  c.  87,  Compiled  Laws  1909,  provides  that 
an  order  of  replevin  shall  not  issue  until  the 
prescribed  affidavit  has  been  made,  and  the 
prescribed  undertaking  has  been  executed, 
and  further  provides  In  section  6700  of  said 
article  as  follows:  "Any  order  for  the  de- 
livery of  property  Issued  under  this  article, 
without  the  affidavit  and  undertaking  re- 
quired, shall  be  set  aside  at  the  cost  of  the 
clerk  issuing  the  same,  and  such  clerk  as 
well  as  the  plaintiff,  shall  also  be  liable  in 
damages  to  the  party  injured." 

Now  admitting  for  the  purposes  of  this  case 
that  the  court  erred  in  overruling  the  motion 
to  quash  the  order  of  replevin,  admitting  that 
the  order  was  wrongfully  issued,  then,  In 
the  absence  of  any  showing  that  defendant 
was  damaged  by  reason  of  the  unlawful  Issu- 
ance of  the  order,  the  question  Is  whether 
a  Jvdgment,  founded  upon  tbe  merits  of  the 
case,  upon  the  facts,  as  to  whether  plaintiff 


was  entitled  to  possession  of  the  property, 
should  be  reversed.  The  record  discloses 
that  after  the  court  overruled  the  motion  to 
quash  the  order  of  replevin,  and  after  tbe 
time  bad  expired  for  filing  an  answer  to 
plaintUTs  petition,  the  defendant  obtained 
leave  of  court  to  file  an  answer  out  of  it, 
and  upon  leave  of  court  filed  such  answer. 
The  issue  as  to  whether  plaintiff  was  enti- 
tled to  possession  of  the  property  was  tbtis 
Joined,  which  issue  was  submitted  to  the  Ju- 
ry, by  the  court,  and  upon  tbe  facts  in  tbe 
case  the  Jury  returned  a^  verdict  in  favor 
of  plaintiff.  Tbe  verdict  we  most  say  is 
fairly  supported  by  the  evidence,  and,  under 
the  settled  rule  of  t'hls  court,  a  verdict  rea- 
sonably supported  by  evidence  will  not  lie 
disturbed.  It  follows  therefore  that  the  ver- 
dict in  favor  of  plaintiff  decides  in  the  neg- 
ative the  question  as  to  whether  defendant 
was  damaged  by  reason  of  the  order  of  re- 
plevin. This  perhaps  might  not  be  true  tf 
plaintiff  liad  no  right  nnder  the  statutes  to 
maintain  an  action  for  possession  of  his 
property.  Independent  of  any  proceedings  in 
replevin.  But  section  6687,  Compiled  Laws 
1909,  provides:  "The  plaintiff  In  an  action 
to  recover  the  possession  of  spedflc  personal 
property,  may  at  the  commencement  of  the 
sul^  or  at  any  time  before  answering,  claim 
the  immediate  delivery  of  such  property  as 
provided  in  this  ctiapter." 

Now  In  an  action  under  this  statute,  U 
plaintiff  seeks  Immediate  iwssession,  he 
must,  of  course,  resort  to  replevin  proceed- 
ings, make  tbe  statutory  affidavit  and  bond, 
and  procure  dn  order  of  delivery;  but  the 
section  clearly  implies  the  right  to  maintala 
an  action  for  possession  of  speciQc  personal 
property,  independent  of  replevin  proceed- 
ings. This  right  is  upheld  in  Ward  v.  Mas- 
terson,  10  Kan.  77,  and  In  Batcheior  v.  Wal- 
bum,  23  Kan.  733,  both  opinions  by  Justice 
Brewer,  of  the  Supreme  Court  of  that  state. 
In  each  case  It  was  held  that  an  action  may 
be  maintained  under  our  Code  without  a 
seizure  of  the  property,  at  some  time  before 
final  determination  of  the  suit,  and  therefore 
without  an  affidavit  and  bond. 

In  Batcheior  v.  Walburn,  supra,  Justice 
Brewer,  in  discussing  the  proposition,  after 
quoting  the  section  of  Kansas  statutes  Iden- 
tical with  ours,  says:  "The  action  exists, 
or  may  exist,  l>efore  the  order.  The  section 
recognizes  the  action  before,  and  says  cer- 
tain things  may  be  done  in  It  It  nowhere 
provides  that  a  failure  to  take  the  order 
abates  the  action,  or  that  defendant  may 
prevent  a  rocevery  by  showing  that  plain- 
tiff has  not  availed  lilmself  of  all  the  privi- 
leges which  the  statute  has  giv^  The  or- 
der for  the  delivery  Is  ancillary.  It  Is  like 
an  order  of  Injunction,  whicb  may  be  the 
final  Judgment  or  a  provisional  remedy. 
Code,  I  237.  In  replevin,  the  Judgment  may 
be  for  the  possession,  or  the  value  thereof 
in  ease  a  delivery  cannot  be  had.  Code,  | 
18G.    And  dellviery  may  be  enforced  after 
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Jadgm^t  bjr  attadunent,  as  for  a  contempt. 
Code,  S  18&  It  would  be  a  strange  omission 
if  aacb  action  coald  not  be  maintained — ^In 
many  cases  a  gross  denial  of  Justice.  Imme- 
diate delivery  can  be  secured  only  by  glvlnc 
bond.  OTbJs  Is  som^lmes  Impossibly  espe* 
daily  vtam  tbe  italntlff  Is  poor  or  a  stran- 
ger. In  such  a  case,  to  tnm  blm  ovct  to  a 
mere  action  for  the  value  wouM  often  give 
no  relief.  Tbe  defendant  mlgbt  be  execu- 
tion proof.  The  property  might  have  great 
persmial  value;  It  might  be  a  family  relic, 
stMnetblng  which  the  {rialntltr  would  under 
no  dreumstancea  part  with.  And  yet,  be- 
cause be  Is  unable  to  give  bond,  he  must,  ac- 
cording to  defendant's  theory,  sell  it  at  its 
market  value.  In  1  Walt,  Pr.  711,  the  au- 
thor says:  The  Code,  however,  leaves  It 
optloul  with  the  plaintiff  to  proceed  to  re- 
cover the  possession  of  the  property,  under 
the  provislfHis  of  section  206  otf  the  Code 
(section  206  of  the  New  York  Code  corre- 
sponds with  section  170  of  our  Code),  before 
Judgment  In  the  actlui,  or  to  seek  the  spe- 
eifie  recovery  of  the  property  after  Judgment 
It  Is  not  necessary  that  the  plaintiff.  In  an 
action  to  recover  the  possession  of  personal 
property  under  tile  Code,  should  dalm  the 
delivery  of  tbe  lavperty  before  Judgment  and 
furnish  security  to  the  d^endant,  as  was  in- 
dispensable in  the  old  action  of  replevin. 
Although  he  may  not  resort,  in  the  action, 
to  the  provisional  remedy  of  claim  and  de- 
livery, he  may  still  have  Judgment  and  ex- 
ecution for  the  restitution  of  tbe  property, 
with  damages  for  its  detention  if  he  succeeds 
In  estabUsbing  bis  right  to  recover.*  Vogel 
V.  Badcock.  1  Abb.  Prac.  [N.  Y.}  176;  Corbin 
V.  Milton,  27  How.  Prac.  [N,  Y.]  76." 

In  Vamer  v.  Bowling,  &4  Kan.  380,  38  Pac. 
481,  It  was  held:  "The  right  to  maintain  an 
action  of  replevin  does  not  depend  upon  tbe 
taking  out  of  an  order  of  delivery  at  or  after 
the  commencement  of  the  action.  It  is  an 
ancillary  order  to  be  had  at  the  option  of 
tbe  plaintiff  upon  the  making  of  an  afitdavlt, 
and  tbe  giving  of  a  statutory  undertaking; 
but,  whether  <^tained  or  not,  the  plaintiff  is 
btill  entitled  to  a  trial  of  the  mala  issue." 

In  the  above  case  tbe  bond  or  undertaking 
was  insufficient,  and  defendant  moved  that 
additional  security  be  retinired,  which  mo- 
tion was  sustained  by  the  court ;  and  plain- 
tiff, being  unable  to  give  additional  security 
demanded  a  trial  of  the  main  issue.  This 
waa  refused  by  the  court  and  the  action  dis- 
missed. It  was  held  that  the  denial  of  a 
trial  and  the  dismissal  of  the  action  was  er- 
ror, following  Uie  rule  in  Ward  r.  Masterson, 
and  Batchelor  v.  Walbum,  supra.  Thus  it 
is  seen  that  this  had  become  the  established 
rule  la  Kansas,  at  the  time,  of  the  adoption 
of  our  Code  of  Procedure  fnnu  that  state, 
and  Is  clearly  In  harmony  with  reason,  and 
with  tbe  provisions  of  the  Code.  Therefore, 
as  plaintiff  had  tbe  rl^t  to  maintain  bis 


action  for  possession  of  the  property,  Inde- 
pendent of  replevin  proceedings,  and  as  he 
was  awarded  possession  of  same,  up<m  the 
facta  bearing  upon  the  Issues  formed  by  the 
petition  and  answer,  we  cannot  see  ii^ierein 
the  substantial  r^ts  of  d^endant,  aside 
from  the  costs  In  the  replevin  proceedings, 
were  affected,  by  reason  of  the  reiAevbi  pro- 
ceedings, be  they  ever  so  defective  Suppose, 
for  Ulustratt(Hit  defendant's  motion  to  quash 
had  been  sustained,  the  order  of  rq^vln  set 
aside,  and  the  property  returned  to  defend- 
ant. Thai,  upon  a  txUtl  of  tbe  main  Issue, 
tbe  right  to  possession  of  the  jHvpoty,  un- 
der the  evidence,  would  have  been  deter- 
mined In  favor  of  plaintiff,  and  the  property 
turned  bade  to  him,  thereby  showli«  that 
plaintiff  was  entitled  to  possession  from  the 
beginning,  and  that  defendant,  b^ng  wrcnig- 
fully  in  possession  at  the  beginning,  had 
lost  no  legal  rights  by  reason  of  tbe  re- 
plevin proceedings.  House  Inasmuch  as  the 
record  before  os  shows  that  the  same  re- 
sults would  have  been  reached,  whether  tbe 
motion  to  quash  had  been  sustolned  or  not, 
or  whether  the  issue  had  been  tried  un- 
der proper  replevin  proceedings,  or  tried  un- 
der the  petition  and  answer,  not  saying  what 
the  Judgment  of  this  eoxat  might  have  been 
on  tbe  defective  afBdavlt,  under  different  dr- 
cumstancea,  nor  passing  upon  the  llahUlty  of 
tbe  oflBcv  for  Issuing  the  order  upon  the  affi- 
davit and  bond  In  question,  we  cannot  feel 
that  the  ultimate  ends  of  jvatlce  would  he 
reached  by  a  reverss^  of  tills  Judgment,  and 
by  sending  It  bade  to  be  retried  with  tbe 
same  results. 

Upon  the  whole  reccnd  we  tUnk  the  costs 
Incurred  In  procuring  the  order  of  replevin— 
that  Is,  tbe  costs  of  the  ret^evin  proceedings 
up  to  the  time  the  motion  to  quash  the  order 
was  filed— should  be  paid  by  the  plaintiff  be- 
low. With  this  exception  the  Judgment  is 
affirmed. 

PER  CURIAM.  Adopted  In  whole. 


AMERICAN  TRUST  CO.  et  tL  v.  CHITTY 
et  al. 

(Supreme  Court  of  OUsboma.   Nov.  19, 1912.) 

(BpUahtu  by  tht  Oowi.) 
1.  WiTNESSU  (I  220*)— ExAKinA-noH— Pbiv- 

II.EOGD    COMUUNICATION  —  ATTOBNET  AND 

Client. 

In  an  action  in  coaversion,  where  coosplr- 
ac7  is  charged.  It  is  not  error  to  permit  an 
attorney  to  testify  that  he  had,  long  prior  to 
the  commencemeot  of  tbe  action,  advised  one 
of  the  defendants  that  an  abstract  of  title  to 
certain  land,  over  which  the  coDtroversy  arose, 
showed  defective  title;  such  evidence  being  of- 
fered, not  aa  a  le^l  opinioD  of  the  attoraey 
but  to  show  knowledge  of  bad  title,  on  the  part 
of  the  defendants ;  oo  objection  being  made  that 
the  conversation  was  privileged. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  783,  784;  Dec.  Dig.  |  220.*] 
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2.  BxBonroBa  ard  ADiansTBAiOBfl  (1  431*) 
—Actions— Conditions  Pmcedeht— Pbes- 

■RTATION  OF  ClAIU. 

A  claim  arisinc  on  contract  mnst  be  pre- 
lented  to  the  adminiatrator  for  allowance  or 
rejection  before  suit  can  be  maintained  tbere- 
on,  bat  not  so  where  the  claim  arises  in  tort 
or  other  wropgfal  act  of  the  deceased. 

[Ed.  Note.— For  other  caaes,  see  Executors 
and  Administrators.  Cent.  Die.  K  lOT^i  l^Sl. 
1682;  Dec.  Dig.  f  431.*] 

3.  WiTNEasss  (£  189")— CoMPETENor— Tesn- 

HONT  AS  TO  TRANSACTIONS  WITH  PEBSONB 

SincB  Deceased. 

It  la  error  for  a  conrt  to  permit  a  witness 
to  testi^  relative  to  a  conreraation  had  per- 
sonally with  a  deceased  person,  where  witness 
acquired  title  or  caose  of  action  immediately 
from  such  deceased  iterson.  Seetl<m  S&il, 
Gomp.  Laws  1009. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dtff.  H  B82-607;  Dec  TAg.  |  138.*] 

4.  Appeal  and  Ebbob  (|  1026*)  —  Revikw  — 
Harmless  Ebbob. 

It  is  not  every  error  occurriog  at  the  trial 
that  will  warrant  the  court  in  reversing  the 
Jodgment  of  the  trial  court  This  court  in 
every  stage  of  action  must  dlarenrd  error, 
where  the  substantial  rights  of  the  adverse 
party  are  not  affected. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4029,  4030;  Dec.  Dig.  S 
102e.*l 

6.  Evidence  (S  222*)— ADinssioiw— Acts  and 
Declabations  of  Co-conspibatobs. 

In  an  action  where  several  defendants  are 
charged  with  conspiring  and  acting  together 
with  a  common  end  and  pnrpoae  fai  view,  testi- 
mony of  witness  as  to  conversation  and  acts  of 
one,  relative  to  his  relations  with  the  other,  is 
admisBible  as  against  all  defendants. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  78S-808;  Dec.  Dig.  |  222. •] 

6.  Evidence  (|  434*)— Pabol  Eviobnoe  Af- 

FECTINO    WbITINGI    SHOWINQ  IHTAUDITT 

OF  WBITIKO. 

Parol  evidence  Is  always  admissible  to 
show  that  a  purported  deed  or  other  contract 
was  not  In  ^Act.  the  deed  or  contract  made  and 
entered  into  by  the  parties;  the  object  being, 
not  to  vary  the  terms  of  a  written  Instmment, 
but  to  show  that  by  mistake  of  tact  or  fraud 
a'  different  deed  or  contract  was  made  than  the 
one  inquired  about 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2005-2020;  Dec.  Dig.  {  434.*] 

7.  BEQUESTED  iNSTBUCTIOna  BXAUINBD. 

Bequested  instructioas  examined,  and  field 
not  to  state  the  law  applicable  to  the  facta  in 
this  case. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Garvin  County; 
R.  McMillan,  Judge. 

Action  in  conversion  by  M.  A.  Chltty 
against  the  American  Trust  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

J.  W.  Hoclcer,  of  Purceli,  for  plaintiffs 
In  error.  J.  B.  Thompson,  ot  Pauls  Valley, 
for  defendant  in  error. 

ROBERTSON,  C.  Chltty,  plaintiff  below, 
charges  in  bis  petition  that  on  Febroary  6, 
1907,  the  American  Trust  Company,  acting 
by  and  through  Its  duly  authorized  agents, 
J.  W.  GlUett,  F.  P.  Eibbey,  and  B.  C.  Hess, 


and  the  said  J.  W.  Gillett,  F.  P.  Kibbey, 
and  R.  C.  Hess  acting  for  themselves,  and 
conspiring  together  with  the  said  American 
Trust  Company  and  with  John  M.  Gavin, 
falsely  and' fraudulently  represented  to  said 
M.  A.  Chltty  that  the  said  John  M.  Cavln 
was  seised,  and  bad  an  absolute  and  inde- 
feasible estate  In  fee  simple,  In  certain  real 
estate  In  Qarvln  county;  that  said,  land 
had  been  filed  upon  as  the  surplus  allotment 
of  an  Intermarried  citizen  of  the  Choctaw 
or  Chickasaw  Tribes  of  Indians,  with  the  ex- 
ception of  one  20-acre  tract;  that  said  in- 
termarried citizen  had  disposed  of  said  sur- 
plus to  said  American  Trust  Company  by 
warranty  deed,  and  that  the  said  American 
Trust  Company  had  disposed  of  said  land 
to  John  M.  Cavln  by  warranty  deed,  and 
that  the  perfect  title  to  the  said  land  was 
in  the  said  Cavln  except  a  mortgage  in  favor 
of  one  John  Harsh  In  the  sum  of  $1,700. 
It  was  further  represented  to  said  Chltty 
that  said  first-named  parties  bad  an  abstract 
showing  the  above  facts  in  detail,  that  tbey 
also  had  a  release  of  the  mortgage  from 
said  John  Marsh,  and  that  a  warranty  deed 
from  John  M.  Cavln  and  wife  would  vest  a 
perfect  title  to  said  land  Id  the  purchaser. 
Plaintiff,  A.  M,  Chltty,  relying  on  the  state- 
ments so  made  by  said  parties,  and  believing 
the  same  to  be  true,  was  Induced  to  and  did 
purchase  said  land  from  said  Cavln  and 
agreed  to  pay  therefor  the  sum  of  $3,075, 
to  be  paid  when  the  said  the  American  Trust 
Company  should  secure  a  general  warranty 
deed,  accompanied  by  an  abstract  showing 
an  absolute  and  Indefeasible  title  in  fee 
simple  In  the  said  John  M.  Cavln  in  all  said 
land  except  the  20  acres  as  aforesaid,  and 
the  balance,  to  wit,  $300,  to  be  paid  when 
the  title  to  the  20  acres  should  be  perfected ; 
that.  In  accordance  with  the  terms  of  said 
contract,  the  plaintiff  deposited  $3,075  with 
the  American  Trust  Company,  to  be  paid 
to  the  said  John  M.  Cavln  and  the  American 
Trust  Company  as  their  Interests  might  ap- 
pear upon  the  execution  of  the  proper  deed, 
accompanied  by  the  abstract,  showing  such 
title  as  would  vest  the  complete  and  Inde- 
feasible estate  In  fee  simple  In  plaintiff. 
Plaintiff  charges  that  Immediately  upon  pay- 
ing said  money  to  the  American  Trust  Com- 
pany the  said  American  Trust  Company 
paid  out  to  said  John  M.  Cavln  the  sum  of 
!  $1,575  of  said  money,  and  took  and  converted 
to  its  own  $1,500  of  said  money;  that 
said  parties  and  each  and  all  of  them  then 
and  there  well  knew  that  said  lands  had  not 
been  filed  upon  as  surplus  allotment  of  an 
intermarried  citizen  of  either  Choctaw  or 
Chickasaw  Tribes  ot  Indians;  that  they, 
and  each  of  them,  wen  knew  Oiat  the  title 
to  said  lands  bad  been  questioned  upon 
numerous  occasions,  and  that  said  John  M 
Cavln.  who  had  purchased  said  lands  from 
the  American  Trust  Company,  had  refused  to 
pay  for  the  same  because  of  defective  title. 
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Plaintiff  farther  charges  that  the  said  con- 
tract was  further  breached.  In  that  no  ab- 
stract of  title  was  ever  produced  by  any  of 
the  parties  showing  that,  with  the  exception 
of  the  20  acres,  as  aforesaid,  all  of  said  land 
had  been  filed  upon  as  sarplns  allotment  of 
the  Choctaw  or  Chickasaw  Tribes  of  In- 
dians, and  that  proper  conTeyance  wUh 
covenants  of  warranty  had  been  executed 
by  said  Intermarried  citizen,  and  that  a 
good  and  Indefeasible  title  was  vested  In 
said  John  M.  Cavin,  and  that  a  deed  contain- 
ing proper  covenants  of  warranty  would 
convey  to  plaintiff  a  perfect  title  to  said 
land;  that  without  procuring  any  abstract 
at  all  the  said  defendants.  Immediately  upon 
the  deposit  by  plaintiff  of  the  said  sum  of 
93,075.  acting  together,  took  and  divided  and 
converted  said  money  to  their  own  use  and 
benefit.  Plaintiff  further  charges  that,  im- 
mediately after  the  making  of  said  contract 
of  purchase  and  depositing  the  money  as 
aforesaid,  be  was  informed  tliat  the  title 
to  said  land  was  Imperfect,  and  not  as  repre- 
sented ;  that  be  Immediately  notified  the  said 
American  Trust  Company,  J.  W.  Glllett,  F. 
P.  Klbbey,  B.  C.  Hess,  and  John  M.  Cavln 
that  he  would  not  accept  a  deed  to  said  land, 
nor  pay  for  the  same,  nor  consent  that  the 
money  which  he  had  deposited  with  the 
said  American  Trust  Company  should  be 
paid  out,  because  of  his  Information  that  the 
title  to  raid  land  was  not  good,  and  had  been 
misrepresented  to  blm ;  that  he  then  and  there 
Immediately  demanded  a  return  of  hla  mon- 
ey :  that  the  said  defendants  and  each  of 
them  have  failed  and  refused  to  return 
the  same,  and  ever  since  have  held  and  con- 
verted thfe  same  to  tbelr  own  use  and  benefit; 
that  since  said  time,  and  in  March,  1008, 
the  d^endant  J.  W.  Glllett  had  died,  and 
that  Mrs.  M^ry  P.  Glllett  had  been  appointed 
and  was  nofl^ '  the  acting  administratrix  of 
his  ciitate.  The  defendants  and  each  of 
them  answered  by  general  denlaL  The  de- 
fendant-. John  M.  Cavin  answered  separate- 
ly by  general  denial,  and.  In  addition,  denied 
that  he  had  acted  wrongfully  in  and  about 
the  premises,  or  that  he  bad  acted  In  con- 
Junction  with  said  other  named  defendants, 
and  alleged  that  prior  to  the  time  mentioned 
in,  plaintiff's  petition  he  had  purchased  the 
land  from  the  American  Trust  Company, 
but  later  had  discovered  a  defect  in  the  title 
to  a  part  thereof,  and  had  refused  to  com- 
plete the  payments  therefor:  that  at  the 
request  of  the  other  defendants,  and  at  the 
time  mentioned  In  plaintlfTs  petition,  he 
had  agreed  to  reconvey  said  laud  by  quit- 
claim deed  to  plaintiff,  who  was  at  the  time 
present  and  heard  tbelr  conversation :  that 
be  and  his  wife  did  execute  a  quitclaim 
deed  to  said  land,  and  that  If  the  deed  con- 
veying the  same  was  a  general  warranty 
d^d,  as  the  American  Trust  Company  now 
claimed  U  to  be,  it  was  a  forgery,  as  be 
bad  never  executed  such  a  deed;  that  im- 
medlatelT  after  the  execution  of  said  Qultr 


claim  deed  the  American  Trust  Company 
paid  him  the  amount  of  money  which  he. 
before  that  time,  had  paid  It  for  said  land. 
The  cause  was  tried  to  a  Jury,  and  a  verdict 
In  favor  of  plaintiff  in  the  sum  of  $3,574.73 
was  returned,  upon  which  Judgment  was 
entered,  and  to  reverse  which  defendants 
bring  this  appeaL 

[1}  Many  assignments 'Of  error  are  raised 
in  the  petition  In  error,  and  presented  by 
the  brief  of  the  plaintiffs  in  error.  We  will 
treat  them  in  the  order  In  which  they  ap- 
pear. The  first  Is :  The  court  erred  In  the 
admission  of  the  following  testimony :  Q. 
What  did  you  tell  him?  What  was  your 
opinion  as  to  whether  the  title  was  good  or 
bad?  A.  Well,  I  advised  blm  under  that  ab- 
stract that  I  didn't  think  the  tltle.to  the  land 
was  good."  This  testimony  was  eUclted  from 
Mr.  Thompson,  attorney  for  Chitty,  who  was 
questioned  by  Mr.  Carr,  attorney  for  Cavln, 
one  of  the  defendants,  but  who  had  filed  a 
separate  answer.  The  purpose  of  such  testi- 
mony as  daimed  by  Chitty  in  his  brief  was 
to  show  that  the  defendants  knew  of  the  de- 
fect in  title,  and  that  the  same  had  been  call- 
ed to  their  attention,  or  at  least  to  the  at- 
tention of  some  of  them,  and  that  notice  to 
one  was  notice  to  all  under  the  charge  of 
conspiracy  as  iald  in  the  petition.  Prior  to 
the  admission  of  this  testimony,  the  other 
defendants  had  testified  that  they  did  not 
know  of  the  defect  of  title.  We  are  of  opin- 
ion that  the  admission  of  this  testimony  was 
not  error,  uuder  the  clrcuoistances.  Mr. 
Thompson  did  not  testify  as  an  attorney  giv- 
ing a  legal  opinion,  but  as  an  ordinary  wit- 
ness of  an  Independwt  fact,  of  a  conversa- 
tion had  with  one  of  the  defendants,  on  a 
subject,  the  knowledge  of  which  to  any  of 
the  defendants  was  an  Important  element  la 
the  charge  of  conspiracy.  As  such,  the  te&- 
tlmony  was  admissible.  The  trial  court;,  per' 
baps,  should  have  admonished  the  Jury-ithat 
this  was  the  only  purjpose  of  the  testimony, 
but  the  failure  to  do  so,  In  the  absence  of  a 
specific  request  for  such  limitation,  wlU  not 
warrant  a  reversal  of  the  case.  Mo  objec- 
tion was  made  that  the  conversation  was 
privileged. 

[2]  The  next  error  assigned  is  that  with 
reference  to  the  action  of  the  trial  court  in 
rejecting  testimony  offered  by  Mary  P.  Glllett, 
administratrix,  as  to  her  final  discbarge  as 
such  administratrix.  J.  W.  Glllett,  one  of  the 
defendants,  died  after  suit  had  been  institut- 
ed, and  the  action  bad  been  revived  In  the 
name  of  Mary  P.  Giliett,  adnilnlstratrlx,  etc. 
Defendants  claim  that  this  suit  cannot  be 
maintained  as  against  the  estate,  for  that  no 
claim  had  ever  been  presented  to  the  admin- 
istratrix as  is  required  by  law,  and  that  the 
same  is  therefore  now  barred  by  statute. 
This  contention  might  be  good  were  this  a 
debt  or  claim  arising  out  of  a  coi^tract,  but, 
being  for  converBion,  a  claim  arising  out  of 
a  tort  or  wrong,  no  such  presentation  Is  nec- 
essary. Our  Code  on  this  sohject  la  identical 


Digitized  by 


64 


129  PAOIPIO 


RBPOBTER 


(OkL 


with  ttae  California  Code,  and  1  Church  on 
Probate  Law  and  Practice,  p.  73S,  days: 
"As  the  statute  which  relates  to  the  presen- 
tation of  claims  against  estates  before  ac- 
tions can  be  maintained  thereon  relates  to 
claims  arising  on  contracts,  other  actions  do 
not  coma  within  the  rule.  Thus  no  presenta- 
tion of  a  claim  Is  necessary  before  the  bring- 
ing of  an  action  *to  recover  damages  for 
wrongful  acts."  See,  also,  Hardin  v.  Sin 
Claire,  116  Cal.  460.  47  Pac.  363.  We  ^can 
see  no  error  In  the  mllng  of  the  court  on 
this  subject 

[3]  The  third  ground  urged  for  reversal  Is 
that  the  court  i>ermltted  plaintiff  to  testify 
of  and  concerning  a  conversation  had  with 
deceased,  Olllett,  one  of  the  original  defend- 
ants. Timely  objection  to  the  reception  of 
this  evidence  was  made  by  counsel  for  de- 
fendants,  but  the  objection  was  overruled, 
and  the  witness  was  permitted  to  testis  as 
follows:  "A.  Mr.  Glllett  said  that  he  would 
be  willing  that  any  lawyer  In  this  territory 
or  state  should  pass  on  this  title,  excepting 
Mr.  Thompson,  and  he  wouldn't  object  to 
him,  but  he  was  an  enemy  of  his;  that  Mr. 
Thompson  thought  he  was  pretty  smart,  but 
that  he  thought  there  was  other  men  Just  as 
smart  as  him  In  the  territory."  The  record 
discloses  that  this  conversation  occurred  at 
a  meeting  between  the  officers  of  the  Amerl- 
can  Trust  Company  and  Chltty,  at  which 
time  the  question  of  the  title  to  the  land  in 
controversy  was  under  discussion.  Mr.  Hess, 
one  of  the  defendants,  in  answer  to  a  ques- 
tion concerning  the  examination  of  the  ab- 
stract, child,  as  testified  to  by  Chltty,  "that 
the  American  Trust  Company  would  be  will- 
ing to  have  me  have  any  lawyer  in  the  state 
or  territory  to  pass  upon  the  abstract,  ex- 
cepting J.  B.  Thompson,  and  they  would  not 
object  to  blm  only  he  was  an  enemy  of 
thetn."  At  this  point  the  objection  above 
noted  was  made  by  Mr.  Hocker  as  follows: 
"I  dont  think  he  can  detail  such  conversation 
with  Mr.  Olllett  The  Court:  Ton  want  to 
prove  what  Mr.  Olllett  said  at  that  time? 
Mr.  Thompson :  Tea ;  Just  what  be  said  as  to 
the  land."  Objection  overruled,  defendants 
exc^t  Whereupon  the  witness  Chltty  tes- 
tified as  above  with  reference  to  a  conversa- 
tion  had  personally  with  Mr.  Qillett  deceased. 
The  admission  of  this  testimony  was  error. 
Section  5841,  Gomp.  Laws  1909,  provides :  "No 
party  shall  be  allowed  to  testify  In  his  own 
behalf,  in  respect  to  any  transaction  or  com- 
munication had  personally  by  such  i>arty  with 
deceased  person,  when  the  adverse  party  Is 
the  executor,  administrator,  heir  at  law,  next 
of  kin,  surviving  partner  or  assignee  of  such 
deceased  person,  where  they  have  acquired  ti- 
tle to  the  cause  of  action  immediately  from 
such  deceased  person,  etc.  •  •  • »'  How- 
ever, It  will  be  noted  that  the  same  conversa- 
tion had  taken  place  between  Mr.  Hess,  one 
of  the  defendants,  and  the  witness  Chltty, 
and  bad  been  given  in  detail  Just  before  the 
testlmonr  complained  of  was  given. 


[4]  The  evidence  of  the  conversation  bad 
between  Chltty  and  H^  was  competent,  and, 
while  that  between  Chltty  and  Gillett  was  In- 
competent it  was  error  of  such  character 
that  this  court  would  not  be  Justified  in  In- 
terfering with  the  verdict  of  the  Jury  on  that 
account  "It  Is  not  every  error  occurring  at 
the  trial  that  will  warrant  the  court  in  re- 
versing the  Judgment  of  a  trial  court  TtAa 
court  in  every  stage  of  action  must  disregard 
error,  or  defect  In  pleadli^  or  proceeding, 
which  does  not  affect  tbe  substantial  rights 
of  the  adverse  party."  Yukon  Mill  ft  Gr.  Co. 
V.  Imperial  Roller  Mills  Co.,  127  l^c.  ^2,  not 
yet  officially  reported. 

[i]  It  Is  next  objected  that  tbe  court  erred 
tn  permitting  plaintiff  to  testis  as  to  a  con- 
versation had  with  Mr.  Hess,  one  of  the  de- 
fendants, relative  to  his  relation  with  the 
American  Trust  Company,  thus :  "A-  Mr. 
Hess  said  he  was  representing  the  American 
Trust  Company,  etc.  Mr.  Hocker:  I  don't 
know  about  the  declarations  of  the  agent  to 
prove  an  agency.  I  move  the  court  that 
the  statement  be  stricken  from  the  record 
and  the  Jury  instructed  not  to  consider 
it  By  the  Court:  Overruled.  Exceptions." 
There  Is  no  error  In  this  ruling  of  the  court 
Hess  was  one  of  the  defendants  In  the  action. 
The  allegations  of  the  petition  charge  the  de- 
fendants with  conspiracy  in  that  they  all  act- 
ed together,  Jointly,  and  with  a  conunon  eai 
and  purpose  in  Tiew.  Such  being  the  case, 
the  testimony  was  competent  to  show  how 
Hess  acted,  or  claimed, to  act,  in  order  to 
prove  a  Joint  tort 

[I]  It  Is  next  urged  tliat  the  court  erred 
in  permitting  tbe  defendant  Cavin  to  testify 
as  follows:  "Q.  I  will  ask  you  if  that  was 
a  quitclaim  deed  or  a  warranty  deed?  A. 
It  was  a  quitclaim  deed.  We  only  agreed  in 
tbe  deed  we  signed  to  defend  against  those 
claiming  by,  throos^,  or  under  us.  Mr. 
Hocker:  I  move  the  court  to  exclude  from 
the  Jury  that  portion  of  the  deposition  of 
J.  M.  Cavln  that  aeeks  to  vary  the  terms  of 
the  written  deed  by  paroL  (Overruled.  Ex- 
ceptions.)" 

It  Is  charged  In  Cavin'a  separate  answer 
that  be  was  to  quitclaim  the  land;  tliat  he 
refused  to  make  a  warranty  deed.  This  tea- 
tlmony  by  Cavln  is  in  support  of  tbe  allega- 
tions of  bis  answw,  and  is  offered  by  one  of 
the  defendants  in  the  action.  He  was  testify- 
ing as  to  a  fact  clearly  within  his  knowledge^ 
it  could  have  been  shown  on  cross-examina- 
tion tliat  he  was  mistakoi.  The  original  deed 
was.  In  fact,  offered  in  evidence  by  defend- 
ants, and  examined  by  the  Jury.  The  objec- 
tion that  the  testimony  attempts  to  vary  the 
terms  of  a  written  instrument  Is  not  good. 
Parol  evidence  is  always  admissible  to  show 
that  the  purported  contract  was  not  in  fact 
the  contract  made  and  entered  into  by  the 
parties;  the  object  of  such  testimony  l>elng, 
not  to  vary  tbe  terms  of  the  written  Instru- 
ment, but  to  show  that  by  mistake  or  fraud 
a  wholly  different  inatruuient  was  made  and 
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executed.  For  this  purpose,  and  this  alone, 
snch  testimony  was  competent  Colonial  Jew- 
elry Co.  T.  Jones,  12T  Pac.  405,  not  yet  of- 
ficially reported. 

[7]  It  Is  also  urged  that  the  court  erred  In 
refusing  to  give  the  following  requested  In- 
struction: "(a)  The  jury  are  Instructed  that 
the  aUotmoit  of  a  deceased  member  of  the 
Choctaw-Chickasaw  Tribe  of  Indians  may  be 
sold  by  the  heirs  of  such  allottee  Immediate- 
ly after  selection  and  prior  to  the  Issuance 
of  allotment  certificate  or  patent."  As  a  gen- 
eral proposition  of  law  the  abore  Is  correct 
Hancock  v.  Mutual  Trust  Co..  24  Okl.  391, 
103  Pac.  666.  The  trouble  with  this  Instruc- 
tion Is  that  It  does  not  apply  to  the  admitted 
facts  In  this  case.  In  the  case  at  bar  there 
wen  several  different  tracts  of  land  with 
many  different  heirs,  some  not  determined. 
It  is  Impossible  to  ascertain  from  the  record 
the  names  and  ages  of  the  so-called  heirs. 
If  the  heirs  were  all  determined  and  were  all 
of  age,  the  above  Instruction  might  and 
doubtless  would,  be  the  law  of  the  case  on 
that  particular  point  The  surplus  of  a  de- 
ceased Indian  was  not  subject  to  be  sold  pri- 
or to  April  6, 1906,  and  since  then  only  by  ap- 
proval of  the  deed  by  the  Secretary  of  the 
Inttflor,  or  some  probate  court  having  Juris- 
diction of  the  estate  of  the  deceased.  Mullen 
V.  U.  8.,  224  U.  S.  448,  32  Sup.  Ct  494,  S6  L. 
Ed.  834. 

The  next  Instruction  complained  of  Is  as 
follows:  "The  Jury  are  Instructed  that,  up- 
on the  death  of  a  member  of  the  Cboctaw- 
Chickasaw  Tribe  of  Indians,  if  such  allottee 
dies  without  Issue  and  unmarried  and  with- 
out a  will,  his  lands  and  allotment  go  to  his 
tathOT  and  mother,  or  one  of  them.  If  living, 
and  8u<^  ftither  and  mother  may  sell  the 
same,  and  convey  good  title  to  the  purchas- 
er." What  bas  been  said  with  reference  to 
Instruction  "a"  above  may  be  said  of  this  in- 
struction also.  The  case  of  Sbulthls  v.  Mac- 
DougBl  (C.  C.)  162  Fed.  331,  does  not  apply  to 
nor  govern  In  this  case,  for  there  is  nothing 
In  the  record  to  show  when  the  land  was  al- 
lotted or  when  the  allottee  died,  whether  be- 
fore or  after  allotment  If  the  allotment  had 
been  mad«  before  the  allottee  died,  the  sur- 
plus would  have  heen  alienable  by  the  heirs, 
but  no  showing  to  this  eCTect  Is  made  by  the 
record  in  the  case,  hence  the  refusal  of  the 
court  to  give  this  unqualified  instruction  was 
not  error. 

It  is  next  ui^ed  that  the  court  erred  in 
refusing  to  give  the  following  requested  in- 
struction: "The  Jury  are  Instructed  that  If 
lands  are  selected  in  the  name  of  an  enroll- 
ed Indian,  and  after  selection  such  lands 
are  sold  to  an  Innocent  purchaser,  the  fact 
that  the  Secretary  of  the  Interior  canceled 
the  name  of  such  enrolled  person  from  the 
Indian  roUs,  and  canceled  the  allotments  of 
lands,  cannot  affect  the  title  to  sijch  lands  In 
the  hands  of  innocent  purchaser."  This  1d- 
stmctlon  does  not  state  the  law  an>llcable 
to  the  facts  la  this  cassb  and  the  authority 


of  Sorrels  v.  Jones  et  al.,  26  Okl.  069,  110 
Pac.  743,  cited  by  learned  counsel  for  )^ain- 
tlffs  In  error  does  not  sustain,  but  on  the 
contrary,  defeats  such  contention. 

The  next  two  assignments  of  error,  being 
requests  for  peremptory  instructions  in  fa- 
vor of  defendants  Hess  Dr'\  Klbbey,  do  not 
require  any  consideration  at  our  hands,  for 
the  reason  that  this  was  an  action  in  conver- 
sion on  account  of  the  wrongful  acts  of  de- 
fendants, and  not  one  for  rescission  of  con- 
tract, and,  while  the  expressions  found  in  the 
petition  are  not  as  carefully  worded  as  they 
might  have  been,  yet,  as  a  whole,  it  foirly 
states  a  cause  of  action  in  conversion  by  con- 
spiracy, and  It  was  upon  this  theory  that 
the  case  was  tried  by  the  parties  to  the  court 
below. 

The  next  two  assignments  refer  again  to 
the  failure  of  plaintiff  to  present  his  daim 
to  the  administratrix  for  allowance.  This 
has  been  completely  disposed  of  hereinabove, 
and  needs  no  further  consideration. 

This  obswvatlon  also  applies  to  and  con- 
trols us  in  the  determination  of  assignments 
of  error  "J"  and  "k." 

Assignment  of  error  "h,"  as  urged  by  plain- 
tiff In  error,  deals  with  a  refused  instruction, 
the  substance  of  which  Is  given  by  the  court 
on  pages  216  and  216  of  the  record,  and  evi- 
dently overlooked  by  conuseL 

Assignment  of  error  "1"  is  predicated  up- 
on the  failure  of  the  court  to  give  the  fol- 
lowing instruction:  "The  Jury  are  Instructed 
that  no  warranty  of  title  can  be  had  by  mere 
yerbal  statement  as  to  the  title,  or  even  lan- 
guage expressing  a  warranty  of  title,  and 
therefore,  before  you  can  find  against  the 
defendants  Klbbey  and  Hess,  or  the  Ameri- 
can Trust  Company,  or  the  estate  of  GlUett 
deceased,  by  reason  of  a  statement  of  war- 
ranty, standing  alone,  you  must  find  that 
such  warranty  was  evidenced  by  writing,  for 
no  man  may  be  held,  to  answer  the  default 
or  miscarriage  or  upon  the  guaranty  of  ob- 
ligation of  another,  except  such  promise  be 
In  writing."  There  was  no  error  In  refus- 
ing this  instruction,  for  this  la  not  an  action 
on  guaranty  or  on  contract  but  on  tort  as 
has  hereinbefore  been  pointed  out  As  was 
well  satd  by  counsel  for  defendant  In  error, 
the  evidence  of  title  was  not  offered  for  the 
purpose  of  proving  verbal  warranty  or  guar- 
anty, but  was  offered  and  admitted  for  the 
sole  and  only  purpose  of  showing  fraud  and 
conspiracy.  Hence  the  court  did  not  err  In 
refusing  the  offered  instruction.  The  case 
was  tried  on  a  wholly  different  theory. 

Assignment  of  error  "1"  is  based  upon  the 
failure  to  instruct  as  to  the  law  on  deceit^ 
and  for  the  reasons  last  above  giv&i  was  In- 
applicable to  the  facts  of  this  cas^  and 
should  not  have  been  given. 

The  same  observations  a^ly  also  to  errotB 
"m,"  '  n."  and  "o," 

The  record  fa  full  of  obJeeUons  of  one  Und 
and  another,  upon  every  one  of  which  error 
has  been  predicated  by  the  volumlnoua  brief 
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of  learned  coniud.  Bat,  u  has  been  ween, 
these  objeetloiu  axe  trtrtal,  and  based  large- 
ly npoa  a  mIsoi8ic^)ti(m  of  the  theory  upon 
wbidi  this  case  was  tried  in  the  lower  court 
To  our  mind  the  case  presented  a  simple 
QuestUm  of  ctmrerBlon  of  money.  Counsel 
Insists  all  the  way  through  bis  able  brief 
that  the  cause  of  acUoa  was  purely  eanltabler 
and  was  for  redsslon  of  contract,  <m  the 
ground  of  fraud  and  deceit  The  tAJecttons, 
with  one  exception,  are  without  merit  The 
court  did  err  In  permitting  witness  Chltty 
to  testli^  with  reference  to  a  convnsatlon 
had  personally  with  Glllett,  deceased,  but, 
as  bas  beoi  pointed  out,  tbis  evidence^  al- 
though improperly  admitted,  tmded  to  prove 
what  in  tact  was  an  Immaterial  issue.  The 
case  could,  and  in  our  opinion  would,  have 
been  decided  as  It  was,  had  this  testimony 
been  wholly  omitted.  It  will  also  be  rem^- 
bered  tluit  the  wltoess  testified  in  the  same 
connection  as  to  the  same  conversation  bad 
with  defendant  Hess,  and  the  information 
thus  properly  derived  was  presented  to  the 
jury,  in  the  form  of  competent  evidence.  We 
would  not,  under  all  the  facts  and  circum- 
stances of  this  case,  with  a  fall  knowledge 
of  the  Issues  raised  by  the  pleadings,  be 
warranted  in  disturbing  the  Judgment  enter- 
ed by  the  tidal  court  on  account  of  this  slight 
error,  nor  do  we  ftel  disposed  to  interfere. 
On  the  contrary,  from  a  careful  review  of 
the  entire  record,  we  are  of  opinion  that  sub- 
stantial Justice  was  done  by  the  verdict  of 
the  Jury,  and  that  the  Judgmrat  of  the  dis- 
trict court  of  Garvin  county  should  In  all 
things  be  affirmed. 

FEU  OUBIAU.  .  Adopted  In  wholo. 


HOGKEB.T.  CATtBOLL. 
(Supreme  Court  of  Oklalioma.    Dec.  8,  1912.) 

(SvUahu*  by  the  Court.) 

1.  EXEMPTIONS  (S   119*)  —  PbOCBBDINQS  TO 
PbOTECT— NOXICE  OF  Glaiu. 

Tile  United  States  comoussioDer  (or  P. 
commissioner's  district,  after  issuing  on  ezecu- 
tion  based  on  a  judgment  on  a  contract,  ab- 
sented -himself  from  said  district  so  tliat  the 
judgment  debtor  could  not  give  notice  of  Ills 
intention  to  claim  as  exempt  a  mare  levied  up- 
on under  said  execution,  which  be  was  entitled 
to  ciaim  as  exempt  under  tbe  laws  then  in 
force  In  the  Indian  Territory.  At  the  execu- 
tion sale  the  debtor  gave  notice  of  his  intentlMi 
to  claim  the  mare  as  exempt  In  an  action  in 
replevin  faim  against  the  execution  purchae* 
er  for  possession  of  the  mare,  AeM,  he  was  en- 
titled to  recover. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Gent  Dig.  H  140-145;  Dec.  Dig.  {  119.^] 

(Additional  Syllahut  bp  Bditoriai  Staff.) 

2.  United  States  CoimBBionBSfl  5*)^u- 

BI6U1CII0N. 

Under  Mansf.  Dig.  M  401G-4018  (Ind.  T. 
Ann.  St  1899,  $|  2^2^8),  providing  for 
the  election  of  justices  of  the  peace  in  each 
township,  and  Act  March  1,  1895,  c  145,  28 
Stat  695,  i  4,  providing  for  the  appointment 


of  United  States  eommlssloDers  la  Indian  Ter- 
ritory, and  making  them  ex  officio  justicea  of 
the  peace,  a  United  States  commiBsloner  bas 
no  authority  to  sit  as  a  justice  of  tlie  peace 
ontside  Us  township  or  district 

[Bd.  Mote^For  other  cases,  see  United 
States  Gommlssloners,  Gent  Dig.  i  8;  Dec 
Dig.  I 

S.  JnsncEs  OF  thk  Puci  (|  82*)— JTuaisDio* 

TioN— Statutoet  Pbovibions. 

Statutes  conferring  jurisdiction  on  justices 
at  the  peace  are  to  be  strictly  eonstmed  and 
not  to  be  extended  bf  Implication  b^ond  their 
express  terms. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  Cent  Dig.  S|  72,  73;  Dec.  Dig.  I 
32.*] 

4.  Exemptions  <{  118*)  —  PBOcxEninos  to 
Pbotkct— '  'Accident." 

Under  tbe  rule  that  a  debtor  Is  excused  by 
unavoidable  accident  or  mistake  in  failing  to 
make  the  claim  for  his  exemptions  under  the 

{ procedure  laid  down  by  statute,  an  "accident" 
B  an  event  which,  under  the  drcumstancea,  is 
unusual  and  unexpected,  or  the  happening  of 
an  event  without  the  concurrence  of  the  will 
of  the  person  by  whose  agency  it  was  eansed. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  {  137;  Dec  Dig.  i  116.* 

For  other  definitions,  see  Words  and  FhEaaeSt 
vol.  1,  pp.  62-70;  voL  8,  p.  7660.] 

Error  from  District  Court,  McGlaln  Coun- 
ty; R.  McMllUn,  Judge. 

Action  by  F.  J.  Carroll,  for  tbe  use  of  the 
Union  National  Bank,  against  J.  W.  Bocker. 
Judgment  for  plalntllT,  and  defendant  brings 
error.  Affirmed. 

J.  W.  Hodier,  of  Pnrcell,  iwo  se.  Glasca 
&  Jacobs^  of  Purcell,  for  defendant  In  error. 

WILLIAM!^  J.  The  defendant  in  ereoc, 
for  tbe  use  of  the  Union  National  Bonk,  as 
plaintiff,  commenced  an  action  in  the  mayor's 
court  of  the  Incorporated  town  of  Pnrcell, 
against  tiie  plaintiff  In  error,  J.  W.  Hocker» 
as  defendant*  on  Sqitember  S,  IfiOTt  to  re- 
cover a  certain  iron  gray  niar& 

[1]  Execution  issued  the  United  States 
conmitssioner  for  the  Soutiiem  Judicial  dia- 
trlct  of  the  Indian  Territory,  at  Furcell,  on 
a  Judgment  on  a  contract,  and  the  defendant 
sou^t  to  claim  the  mare  as  exempt.  When 
the  ^ecutlon  was  placed  In  the  hands  of  the 
constable  for  said  district,  said  commissioner 
was  absent  on  a  30-day  vacation.  After  due- 
notice  to  the  plaintiff  by  the  Judgment  debtor 
that  he  would  file  his  sdiednle  of  exemptions 
as  provided  by  section  3006  of  Mansfield's 
Digest  ot  the  statutes  of  Arkansas  1884  (sec- 
tion 2121,  Ind.Ter.  Stats.  1899),  be  lUed  same 
wiUi  the  commissioner  for  the  Ardmore  dl» 
tricL  Said  schedule  was  disallowed  on  thfr 
ground  that  he  had  no  Jurisdiction  In  tb» 
premises.  Afterwards  the  mare  was  sold  un- 
der said  execution,  and  In  due  time  a  r^ 
plevin  action  was  commenced  for  her  re- 
covery. The  Southern  Judicial  district  and 
the  Furcell  commissioner's  dlsteict  corre- 
sponded respectively  to  a  county  and  town- 
ship by  the'  statute  of  Arkansas,  extended  by 
secaon  9  of  the  Act  of  March  1,  1885,  c  145, 
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28  U.  S.  Stat.  663.  In  force  In  tbe  Indian  Ter- 
ritorr.  Qrabam  v.  Stowe,  1  Ind.  T.  406,  37 
S.  W.  837;  WatfclDs  V.  United  States,  3  Ind. 
T.  281.  54  S.  W.  819;  Purcel!  Who.  Gro.  Co. 
T.  Birant,  6  Ind.  T.  78,  89  S.  W.  662 ;  Act 
Hay  2,  1890.  c.  182,  {  32.  26  U.  S.  Stat.  p. 
81;  section  4.  c  145,  28  U.  S.  Stat.  p.  693. 

In  Thompson  v.  Ogle,  56  Ark.  101,  17  S. 
W.  583,  It  Is  said:  "In  a  case  in  which  the 
defendant^  failed  to  claim  bis  exemptions 
brfore  sale,  on  account  of  absence  In  at- 
tendance npon  a  sick  family,  the  Supreme 
Court  of  California  held  that  the  sale  was 
no  bar  to  his  claim.  Haswell  t.  Parsons, 
15  CaL  206.  And  this  court  held  that  a  sale 
did  not  divest  a  debtor's  homestead  where 
the  failure  to  claim  It  before  sale  was  oc- 
casioned by  the  fraud  of  the  plaintiff.  Car- 
ter V.  Jennings,  53  Ark.  242.  If  a  failure 
to  make  tbe  claim  in  proper  time  may  be 
excosed  for  fraud,  upon  like  principle  It  would, 
we  tblnk,  be  excused  for  unavoidable  accident 
or  mistake.  In  this  case  the  debtor  did 
everything  in  his  power  to  assert  his  con- 
stitutional rights  In  the  manner  provided  by 
tbe  Btatnte.  On  tbe  day  of  the  levy  be 
pive  notice  of  his  intention  to  claim  hla  ex- 
emptions; he  could  do  nothing  more  until 
after  a  lapse  of  five  days,  and  within  that 
time  he  died.  He  was  still  tbe  owner  of 
the  property,  subject  to  a  defeasible  Hen 
whldi  he  was  proceeding  to  displace,  when 
prevented  by  bis  death.  As  he  left  a  widow 
and  personal  estate,  including  tbe  mule, 
worth  less  than  $300,  It  passed  to  her.  «  •  • 
She  could  not  prevent  the  sale  by  filing  the 
Bdiednle  and  obtaining  a  supersedeas,  for 
this  remedy  fs  provided  for  tbe  debtor  only. 
Bat  she  did  all  that  she  could  do  to  assert 
her  lights  and  hold  the  property,  and  all 
that  it  was  necessary  to  do  to  protect  the 
Judgment  creditor,  as  well  as  bidders  at  the 
execution  sale,  by  giving  notice  at  the  sale 
of  her  rights  and  Inteutlm  to  assert  them. 
Wboi  the  policy  of  the  law  is  considered.  It 
amnot  be  held  that  she  forfeited  Its  benefits 
because  she  did  no  more." 

Statutory  provision  was  made  for  the  is- 
•Qsnoe  of  executions  by  justices  of  the  peace 
when  the  Justice  of  the  peace  was  absent 
ttom  Ills  office  so  that  he  conld  not  be  found, 
or  when  be  was  absent  from  his  township 
or  county  for  more  than  10  days.  Sections 
4107  and  4108  of '  Mansfield's  Digest  1884 
(lections  2787  and  2788.  Ind.  Ter.  Stats.  1S09). 
Also  when  no  Justice  of  the  peace  was  in 
tbe  towDstali^  or  whoi  all  the  Justices  there- 
of were  dlsquallfled,  actions  may  be  brooght 
befote  some  jastlce  of  tbe  peace  In  some  other 
tomialilp  In  tbe  county.  Section  4031  of 
lisiiifldd*a  Dlseat  of  Arkansas  1884  (section 
2711,  Ind.  Ter.  SUta.  180«.  The  Jurisdiction 
of  Uie  Joatioe  of  the  peace  Is  coextensive 
wttb  tbe  cDunt7 .  In  which  he  Is  elected  or 
appointed.  Section  4027,  Mansfield's  Digest 
of  Aitansas  1884  (section  2707,  Ind.  Ter. 
Stata,  mw.   All  the  foregoing  secUons  of 


Mansfield's  Digest  were  extended  in  force  in 
the  Indian  Territory  by  acts  of  Congress. 
Section  31  of  Act  of  May  2.  1800,  26  U.  S. 
Stat  at  L.  p.  91;  section  4  of  Act  of  Mardi 
1.  1896,  c.  146,  28  U.  S.  Stat  at  L.  p.  693. 

[2]  Such  United  States  commissioner  was 
not  authorized  to  sit  as  Justice  of  the  peace 
outside  of  his  township  or  district.  Lelber 
V.  Arganbright  25  Okl.  177,  105  Pac.  341; 
sections  2696,  2697,  and  2698,  Ind.  Ter.  Stats. 
1399  (sections  4016,  4017.  and  4018,  Mans- 
field's Digest  of  1884);  section  4,  c  140»  28 
U.  S.  Stat  p.  693. 

Section  4,  a  145,  Act  of  Congress  of  March 
1,  1895  (28  U.  S.  Stat  p.  693),  provides  as 
follows:  "  •  •  •  The  Judge  for  each  dis- 
trict may  fix  the  place  where,  or  the  time 
when,  each  commissioner  ehall  hold  his  reg- 
ular terms  of  court  Tbe  order  appointing 
such  commissioners  shall  be  In  writing  and 
shall  be  spread  upon  the  records  of  one  of 
the  courts  of  the  district  for  which  they  are 
appointed;  and  such  order  shall  de^gnate, 
by  metes  and  bounds,  the  portion  of  the  dis- 
trict for  which  they  are  aEq)oInted.  They 
shall  have  all  the  powers  of  commissioners 
of  tbe  circuit  courts  of  the  United  States. 
They  shall  be  ex  officio  notaries  public  and  ex 
officio  Justices  of  tbe  peace  within  and  for  the 
portion  of  the  district  for  which  they  are 
appointed,  and  shall  have  the  power  as  such 
to  solemnize  marriages.   *    •   * " 

In  Thompson  v.  Ogle,  supra,  the  widow  of 
the  deceased  debtor,  who  left  a  personal  es- 
tate. Including  the  live  stock,  worth  less 
than  $300,  It  passing  to  her  by  virtue  of  the 
statute,  could  not  prevent  the  sale  by  filing 
the  schedule  to  obtain  a  supersedeas.  Sec- 
tion 3006  of  Mansfield's  Digest  of  tbe  Stat- 
utes of  Arkansas  1SS4  (section  2121,  Ind. 
Ter.  Stats.  1899).  If  tbe  widow  by  opera- 
tion of  law,  succeeding  to  the  rights  of  her 
deceased  husband  after  notice  was  had,  could 
not  file  tbe  schedule  and  cause  supersedeas 
to  Issue,  bow  can  the  conclusion  be  reached 
tbat  when  the  Justice  of  the  peace  or  com- 
missioner is  absent  so  be  cannot  be  found,  or 
when  be  Is  to  be  absent  from  the  township 
or  county  for  over  10  days  and  has  deposit- 
ed his  do<&et  with  the  nearest  Justice  of  the 
peace  or  oommlssloner  In  the  county,  then, 
any  Justice  of  tbe  peace  or  commissioner  of 
tbe  county  being  authorized  to  issue  an  ex- 
ecution on  any  Judgment  rendered  by  audi 
absent  Justice  of  the  peace  or  commisstoner, 
that  any  Justice  of  the  peace  or  commissioner 
in  the  county  would  have  a  right  to  entertain 
the  filing  of  tbe  schedule  npon  an  execution 
Issued  by  snCh  absent  Justice  of  the  peace  or 
commissioner? 

[I]  Statutes  conferring  Jurisdiction  npon 
Justices  of  the  peace  are  to  be  strictly  con- 
strued and  not  to  be  aided  or  extended  by 
ImpUcation  beyond  their  express  term.  St 
Louis  ft  6.  F.  R.  Co.  T.  Cou<^  28  OU.  831, 
114  Pac  094;  Sims  r.  Kennedy,  67  Kan.*  383, 
73  Pac.  61. 
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[4]  It  Is  not  within  the  express  terms  of 
the  statnttt  that  any  other  than  the  justice 
of  the  peace  Issuing  the  execution  may  en- 
tertain the  filing  of  the  ediednle  of  ex^p- 
tions.  The  absenting  of  the  commissioner 
rrom  the  Pnrcell  district,  after  the  Issuance 
of  the  execution,  aiH>ears  to  bring  this  case 
within  the  rale  in  Thompson  t.  Ogle,  supra. 
Tb»  debtor  would  be  excused  for  unaToldable 
acddfflit  or  mistake  In  falling  to  make  the 
claim  for  his  exemptions  und«  the  procedure 
laid  down  by  the  statute. 

BouTler  defines  "accddent"  to  be  "an  eveat 
which,  under  the  drcumstances.  Is  unusual 
and  unexpected  by  the  person  to  whom  it 
haiqpens.  The  happening  of  an  event  with- 
out tJie  concurrence  of  ttie  will  of  the  per- 
son by  whose  agency  It  was  caused.  *  *  •  ** 
The  absence  of  the  commissioner  ftom  his 
township  or  district  was  unavoidable,  so  far 
as  the  debtor  was  concerned,  and  entitled 
him,  after  giving  notice  at  tlie  execution  eale 
of  his  rights  and  of  his  Intention  to  assert 
them,  to  maintain  a  replevin  action  for  the 
recovery  of  his  exempt  property.  Thla  Is  In 
line  with  the  principle  announced  by  par- 
a graph  4  of  the  syllabus  In  J.  W.  RIpey  & 
Son  V.  Art  Wall  Paper  Co.,  27  Okl.  000,  112 
Pac.  1119,  which  has  also  been  reaffirmed  In 
Duffleld  V.  Ingraham,  128  Pac.  Ill,  decided 
by  this  court,  but  not  yet  officially  reported. 
Blnion  et  al.  v.  Lyle,  28  Okl.  430,  114  Pac. 
618,  arose  under  the  statutes  of  Oklahoma 
Territory. 

It  is  not  essential  to  pass  on  the  question 
of  the  amendment  of  the  schedule  filed  be- 
fore the  Ardmore  commissioner,  as  he  had 
no  Jurisdiction  to  entertain  the  filing  of  such 
schedule. 

The  judgment  of  the  lower  court  must  be 
affirmed.  All  the  Justices  concur. 


WASHINGTON  t.  MILI/ER. 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1912. 
Rehearing  Denied  Jane  25,  1912.) 

(Svllabut  bv  the  Court.) 

1.  Indians  (S  18*>— Indian  Lands— Descent 
— suppuiuental  caskk  aobebmbnt. 

George  Washington,  a  full-blood  Seminole 
Indian,  married  C^ie,  a  full-blood  Creek  In- 
dian, 1893,  to  whom  wu  bom  four  children, 
two  of  whom  died  in  infancy,  before  allotment, 
the  third  in  1901,  while  the  fourth,  Waitie 
Washington,  died  November  3,  1907,  an  unmar- 
ried minor,  without  children  or  descendants  of 
children.  Prior  to  Waitie's  death,  his  mother 
separated  from  his  father,  George  Washington, 
and  took  up  with  Mack  Cosar,  by  whom  she 
had  one  child,  Lillie  Cosar.  After  the  separa- 
tion, Qeoige  Washington  remarried,  ana  by 
the  latter  marriage  had  three  ebildrai,  wbo 
with  Ullie  Cosar  are  half  brothers  and  sisters 
of  Waitie  Washington.  In  July,  1909,  Cissie 
Cosar  sold  the  allotment  of  her  said  son,  Waitie 
Washington,  to  Frank  L.  Warren,  by  warranty 
deed,  said  sale  being  duly  approved  by  the  coun- 
ty court  of  Hughes  county.   Warren's  grantee 


brought  suit  to  quiet  title  sgalnst  Geoi^  Waab- 
ington.  BeU: 

First  Under  these  facts,  George  Washington 
did  not  inherit  any  estate  In  and  to  his  son's 
allotment 

[Bd.  Not&— For  other  cases,  see  Indians,  Oent 
Dig.  I  49 ;  Dec  Dig.  !  1&*] 

2.  iNUtANS  (I  18*>— INDIAR  LANDS— DKeCUTT 

— Cheek  Aobeehent. 

Second.  Section  6  of  the  Supplemental 
Creek  Agreement,  approved  June  80,  1902,  was 
in  force  and  effect  at  the  time  the  descent  was 
cast  In  this  case,  to  wit  November  3,  1907,  and 
ttie  terms  thereof  controlled  In  ti»  devolution  of 
said  estate.  82  Stat  BOO,  approved  June  30, 
1902. 

[Eld.  Note.— For  other  cases,  see  Indians,  Out 
IMg.  i  49;  Dec:  Dig.  |  !&•] 

8.  Indians  <{  3*)— Indian  Lands— Gbeek 
aobeeuent — repeal. 

Third.  Section  2  of  the  act  of  Congress  en- 
titled, "An  act  to  provide  for  additional  U.  8. 
Judges  in  tlie  Indian  Territory,  and  for  other 
purposes,"  approved  April  28,  1904  (Act  April 
28,  1904,  c  1824,  33  Stat  673),  did  not  jrepeal, 
by  Implication,  or  otherwise,  section  6  of  the 
said  Supplemental  Greek  Agreemmt  (Treaty 
with  Oreek  Indians,  June  30,  1902,  82  Stat 
500). 

[Ed.  Note. — For  other  cases,  see  Indians,  Oent 
Dig.  H  5-7,  11 ;  Dec  Dig.  |  3.*1 

Oonunls^oners'  Opinion,  DIvIsIod  No.  1. 
Error  from  District  Court,  Hughes  County: 
John  Caruthers,  Judge 

Action  by  Charles  W.  MI11»  agalnat 
George  Washington  and  otiiers  to  quiet  title 
to  certain  real  property.  Judgmoit  for  platn- 
til^  and  defendant  Washliwton  brings  aror. 
Affirmed. 

Charles  W.  Miller,  the  defendant  in  enot, 
plaintiff  below,  brought  suit  against  George 
Washington,  plaintiff  In  error,  defoidant  be- 
low, and  Clssle  Cosar,  and  Lillie  Cosar  to 
quiet  title  to  160  acres  of  land,  situated  In 
Hughes  county,  Okl.  It  appears  from  the 
record  that  George  Washington,  a  fuU-blood 
Seminole  Indian,  and  enrolled  as  such,  and 
she  who  Is  now  Clsste  Cosar,  who  Is  a  full- 
blood  Creek  Indian,  and  enrolled  as  such, 
were  married  in  1893.  Four  children  were 
born  to  them,  two  of  whom  died  In  infancy 
before  enrollment,  the  third  In  1901,  and 
Waitie,  the  fourth  on  November  3, 1907,  pri- 
or to  statehood ;  he  being  an  unmarried  mi- 
nor at  the  time  of  his  death,  and  without 
children  or  descendants  of  children.  The 
land  In  controversy  Is  the  allotment  of  Wai- 
tie Washington.  The  record  further  shows 
that  Cissie,  the  mother  of  Waitie,  lived  with 
plaintiff  in  error,  George  Washington,  for 
about  10  years,  when  they  separated,  she 
taking  up  with  one  Slack  Cosar,  and  by 
whom  she  had  one  child,  LllUe  Cosar,  who  la 
also  a  defendant  In  the  action  below,  but 
not  a  party  to  this  action  In  this  court 
George  Washington,  after  his  separation  from 
Cissie,  the  mother  of  Waitie  Washli^ton,  re- 
married, and  by  hla  second  wife  had  three 
children,  who  with  Llllle  Cosar  are  half 
brothers  and  sisters  of  said  Waitie  Wathlng- 
ton.  Cissie  Cosar  on  July  16, 1909.  sold  and 
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conreyed  by  general  warranty  deed,  duly  ap- 
proved by  the  county  court  of  Hughes  coun- 
ty, the  land  In  question  to  one  Frank  I* 
Warren,  who  later  sold  the  same  to  Oscar 
S.  P^uy,  whose  administrator  sold  it  to  tbe 
First  National  Bank  of  HoMeuTllle,  which 
later  eouTeyed  It  to  this  defendant  In  error, 
who  filed  his  petition  to  quiet  title  on  May 
15,  1911.  and  on  June  14,  1011.  plaintiff  in 
error  filed  his  answer,  in  which  he  says: 
"George  Washington,  defendant,  desiring  to 
fa<^tate  this  cause  as  rapidly  as  possible, 
hereby  waives  the  signature  of  plaintiff  or 
bis  counsel  herein  to  ttie  petition,  and  llke- 
wlae  all  grounds  of  demurrer  thereto,  and 
for  his  answer  to  said  petition  herein  filed 
denleQi**  etc.  So  that  any  defect  there  may 
have  been  In  the  petition  by  the  answer  on 
tbe  part  of  plaintiff  In  error  has  been  waiv- 
ed, and  no  farther  consideration  will  be 
given  the  assignment  of  error  In  which  .the 
mffldency  of  tbe  petition  ts  complained  of. 
In  bis  answer  George  Washington  sets  up  all 
the  facts  hereinabove  enumerated,  and  ad- 
mits possession  tn  the  defendant  In  error. 
D^ndant  In  error,  on  tbe  filing  of  this  an- 
swer by  George  Washington,  bat  before  an- 
swer, plea,  appearance,  or  default  of  either 
of  tbe  other  defendants,  filed  his  motion  for 
Judgment  on  the  pleadings,  as  against 
George  Washington  only,  and  the  court  of 
consideration  thereof  sustained  the  same, 
and  entered  a  decree  in  favor  of  the  defend- 
ant In  error  and  against  the  plaintiff  In  «r- 
ror,  quieting  the  title  to  said  land  in  said 
defendant  In  error.  Charles  W.  Miller.  No 
attempt  was  made  at  the  time  to  adjudicate 
any  questions  In  this  case  as  between  de- 
fendant in  error  and  Cissle  Cosar  and  Lillie 
Cosar,  and  no  reference  was  made  to  them 
directly  or  indirectly  in  the  decree  entered 
by  tbe  court  From  this  Judgment  plaintiff 
In  error  appeals. 

LswsoB  ft  Samples,  of  Holdenville,  for 
plaintiff  in  error.  Warren  &  Miller,  of  Hold- 
eoTillfl^  fbr  defendant  in  error. 

ROBERTSON,  C.  (after  stating  the  facts 
as  above).  Tliere  Is  but  one  question 

In  this  case,  viz.:  Did  George  Washington,  a 
full-blood  Seminole,  and  the  father  of  Waitle 
Waahlngton,  whose  mother  was  a  full-blood 
Cre^  under  the  admitted  facts  of  the  plead- 
Insi  ber^,  Inlierlt  any  estate  or  interest  in 
ttw  allotment  of  Waitle  Washington?  We 
think  the  question  most  be  answered  In  the 
nesatlv&  Sertlon  6  of  the  Supplouental 
Creek  Agneamt  (32  Stat  600),  ratified  June 
SO,  1902,  was  in  force  at  tbe  time  the  de- 
scent was  cast  In  this  case,  to  wit,  Novon- 
ber  8,  1907.  Said  section  reads  as  follows, 
to  wit:  "Sec  6.  The  provisions  of  the  act  of 
Congress  amnroved  Mardi  1, 1901  (31  Stat  L. 
8S1),  In  so  fhr  as  they  provide  for  descent 
and  dlstribatlon,  according  to  tbe  laws  of 


the  Creek  Nation,  are  hereby  repealed  and 
the  desert  and  distribution  of  land  and 
money  provided  for  by  said  act  shall  be  in 
accordance  with  chapter  49  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  now  in 
force  In  the  Indian  Territory:  Provided,  that 
only  citizens  of  the  Creek  Nation,  male  and 
female  and  their  Creek  descendants,  stiall  in- 
herit lands  of  the  Creek  Nation;  and  pro- 
vided further,  that  If  there  be  no  person  of 
Creek  dtizensblp  to  take  the  descent  and 
dlstrU)ntion  of  said  estate,  then  the  inherit- 
ance shall  go  to  noncltlzen  heirs  in  the  or- 
der named  In  said  chapter  40." 

[3]  Counsel  for  plaintiff  In  error  admit 
that  said  section  is  controlling  of  the  ques- 
tion under  discussion,  provided  the  same  is 
not  repealed  or  nullified  by  Act  Cong.  April 
28,  1904,  entitled,  "An  act  providing  for  ad- 
ditional Judges  in  tbe  Indian  Territory,  and 
for  other  purposes,"  section  2  of  wbltdi  reads 
as  follows:  "Sec.  2.  All  tbe  laws  of  Arkan- 
sas heretofore  put  In  force  in  the  Indian 
Territory  are  boeby  continued  and  extended 
in  thetr  operation,  so  as  to  embrace  all  per^ 
sons  and  estates  in  said  territory  whether 
Indian,  freedmen.  or  otherwise^  and  full  and 
complete  Jurisdiction  is  hereby  conferred  up- 
on the  district  courts  In  said  territory  In  the 
settlements  of  all  estates  of  decedents,  tbe 
guardianships  of  minors  and  IncompetmtR, 
whether  Indians,  freedmen  or  otherwise. 
That  the  sum  of  twenty  thousand  dollars  Is 
hereby  appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  for  the 
payment  of  salaries  of  the  Judges  hereby  au- 
thorized, the  same  to  be  immediately  avail- 
able." Act  AprU  28,  1004,  a  1824,  33  Stat 
B73.  In  an  able  and  exhaustive  brief,  which 
gives  in  an  Interesting  and  instructive  man- 
ner a  complete  r£sum6  of  the  various  enact- 
ments on  this  particular  subject  in  the  In- 
dian Territory  since  1890,  plaintiff  In  error 
contends  that  the  last-mentioned  act  of  Con- 
gress repeals  section  6  of  the  Supplemental 
Cre^  Treaty,  supra.  We  cannot  concur  in 
this  opinion.  There  Is  no  repealing  clause 
attached  to  tbe  act  of  AprU  28,  1904,  and.  if 
tbe  said  section  6  was  rei>ealed,  it  would  be 
by  implication,  and  the  law  does  not  look 
with  favor  upon  such  repeals.  Then,  too, 
the  act  of  April  28,  1004,  is  a  general  act, 
while  the  Supplemental  Creek  Agreement  of 
June  SO,  1002,  is  a  special  act  and  nothing 
in  tbe  general  act  can  work  a  r^wal  of  the 
special  act  unless  the  language  used,  and  the 
objects  and  purposes  Intended,  permit  of  no 
other  conclusion.  We  fnlly  agree  with  coun- 
sel that  where  two  statutes  are  so  repugnant 
to  each  other  that  they  cannot  stand  or  be 
construed  together,  the  first  In  point  of  time 
is  repealed  by  tlie  last,  If  not  expressly,  then 
by  necessary  Implication.  But  we  do  not 
agree  that  there  is  sach  oonfilct  or  repugnan- 
cy between  these  two  acts.  The  intent  of 
the  lawmaker  Is  to  be  deduced  and  gathered 
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from  tbe  whole  Btatate  anA  a  oomparlflon, 
ot  other  statatee  pari  mataria. 

We  mnst  also  coDcede  the  aonndneaa  of 
the  proposition  laid  down  in  IMatricC  ot  Co* 
Inmbia  t.  Hntton,  143  U.  S.  18,  12  Sup.  Ct 
3(J9,  36  L.  Ed.  60 :  "Where  two  acts  are  re- 
pugnaat  in  any  of  their  provisions,  the  later 
act,  wltliout  any  repealing  clause,  operates 
to  the  extent  of  the  r^ugnancy  as  a  repeal 
of  the  first  Where  two  acts  are  not  In  ex- 
press terma  repugnant,  yet  If  the  later  act 
covers  the  whole  subject  of  the  first,  and  em- 
braces new  provisions,  plainly  showing  that 
it  was  intended  as  a  substitute  for  the  first 
act,  it  will  operate  as  a  repeal  of  that  act." 
But  a  careful  examlnatioD  of  these  statutes 
fails  to  show  any  such  conflict  or  repugnan- 
cy as  would  warrant  us  In  saying  that  a  re- 
peal by'  Implication  of  section  6  of  the  Sup- 
plemental Creek  Agreement,  supra,  was  had. 
On  the  contrary,  tbe  conflict  between  the 
two  Is  largely  a  creature  of  the  imagination, 
as  an  examination  of  those  statutes  will  read- 
ily disclose.  The  act  of  April  28,  1904,  was 
evidently  passed  for  the  sole  purpose  of  tak- 
ing from  the  tribal  courts  their  criminal, 
civil,  and  probate  Jurisdiction,  and  vesting 
It  in  the  United  States  courts  of  the  Indian 
Territory,  and  by  section  2,  especially  to  set 
at  rest  all  doubts  as  to  whether  or  not  Unit- 
ed States  courts  could  and  did  have  pro- 
bate jurisdiction,  and  the  act  also  provided 
additional  facilities  In  tbe  matter  of  extra 
judges  and  court  towns.  There  was  no  at- 
tempt to  provide  by  said  act  a  new  law  ot 
descent  and  distribution.  There  Is  nothing 
in  tlie  act  that  will  warrant  such  an  Infer- 
ence or  justify  such  a  conclusion,  mie  ac- 
tion of  tbe  act  of  April  28,  1904,  complained 
of,  reads  as  follows:  "All  the  laws  of  Ar- 
kansas heretofore  put  in  force  in  tbe  Indian 
Territory  are  hereby  continued  and  extend- 
ed in  their  operation  so  as  to  embrace  all 
persons  and  estate  in  said  territory,  wheth- 
er Indian  freedmen  or  otherwise."  This  part 
of  said  section  does  not  repeal  any  law  in 
force  in  the  Indian  Territory  except  those 
acts  which  excluded  certain  persons  and  es- 
tates from  the  operation  of  the  law  of  Ar- 
kansas (and  the  tribal  laws  did  so  to  a  cer- 
tain extent),  making  their  uiisdemeanors,  and 
certain  felonies,  punishable  by  the  United 
States  laws  (which  were  the  Arkansas  Laws), 
and  bringing  their  estates  within  the  scope  of 
tbe  Arkansas  laws  for  probate  purposes. 
Certainly  no  other  construction  can  be  giv- 
en to  that  part  of  section  2,  while  tbe  bal- 
ance of  said  section  deals  with  the  jurisdic- 
tion of  the  Indian  Territory  courts  as  wit- 
ness: "And  full  and  complete  jurisdiction 
is  hereby  conferred  upon  the  district  courts 
in  said  territory  in  the  settlement  of  all  es- 
tates of  decedents,  in  guardianship  of  minors, 
and  incompetents,  whether  Indian  freedmen 
or  otherwise."  This  gave  to  the  United 
States  courts  probate  jurisdiction  in  all  those 
enumerated  classes  of  cases  in  some  of  which 


Jurisdiction  had  not  Uieretofore  been  exer- 
cised. And  as  ia  well  aaid  by  couisel  for 
detoidant  in  error  In  his  brief:  *'It  also  set 
at  rest  any  doubt  which  there  might  be  of 
a  United  States  court  having  sndi  Jntladic- 
tion."  Certainly  there  la-  no  repeal  of  see* 
tion  6  of  the  Supplemental  Cre^  Tvea^  in 
this  section.  This  act  of  April  28, 1904,  su- 
pra, put  In  force  In  the  Indian  Territory  tbe 
taira  of  Arkansas  in  certain  dasaes  of  cases 
where  certain  tribal  &ws  liad  theretofore 
controlled,  but  did  not  in  any  manner  effect 
the  provisions  of  the  special  act  known  as  the 
Supplemental  Greek  Treaty  of  June  80,  1902. 
To  hold  that  it  did  would  also  in  like  ef-, 
feet  hold  that  It  would  r^Kal  all  the  reetrio-' 
tlons  upon  alienation  of  Indian  landa,  tbe 
provisions  for  special  United  States  courts, 
all  tribal  tax  laws,  all  laws  forbidding  tax- 
ing of  Indian  lands,  etc.,  indeed,  very  few, 
if  any,  United  States  laws  wonid  be  left  in 
forbe  in  the  Indian  Territory,  for,  as  coun- 
sel contends,  only  such  laws  would  be  in 
force  as  had  theretofore  beat  put  In  force 
from  the  statutes  of  Arkansas.  We  do  not 
deem  further  consideration  of  this  subject 
necessary.  Undoubtedly  the  devolution  of 
tbe  land  embraced  in  this  controversy  is  con- 
trolled by  section  6  of  the  Supplemental  Creek 
Treaty,  supra,  and,  such  being  the  case,  it 
Is  plainly  apparent  that  the  plaintiff,  George 
Washington,  the  full-blood  Seminole,  father 
of  Waltle  Washington,  a  half-blood  Creek, 
did  not  inherit  any  interest  in  tils  allotment, 
and  therefore  the  judgment  of  the  district 
court  of  Hut^ea  county  should  be  affirmed. 

PEB  CURIAM.  Adopted  in  whole. 


UNITED  STATES  FIDELIT;  &  GUARANTT 
CO.  T.  HANSEN  et  al.  VAN  WINKLE  et 
al.  V.  SAME.  AMERICAN  SURETY  CO. 
OF  NEW  YORK  t.  SAME. 

(Supreme  Court  of  Oklahoma.   Oct  28, 1:912.> 

(Syllahut  &v  <k«  Court.) 

1.  Indians  (S  IS*)— Sale  ov  Fbopxrit— Ju- 

BISDICTION  or  COUBT. 

Under  the  terms  of  section' 7  of '  the  In- 
dian AppropHation  BUI  of  May  27,  1902,  c. 
888,  32  Stat.  2T5,  which  provides  that  the 
interests  of  minor  heirs  "shall  be  sold  by  a 
Kuardiaa  duly  appointed  by  the  proper  court," 
tbe  probate  courts  of  Oklahoma  territory  were 
tbe  proper  courts  to  appoint  guardians  of  mi- 
nor heirs  of  a  deceased  Indian  to  whom  a  pat- 
ent containiDg  reBtrictions  upon  alienation  had 
been  issued  for  lands  allotted  Co  him,  and  had 
jurisdiction  to  order  a  sale  of  such  lands. 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  !l  17,  29,  34,  37-44;  Dec.  Dig.  | 
15.*] 

2.  Inuianb  (i  15*) —Lands  — Saix  —  Tbttst 
Fond. 

Where  allotted  lauds  of  a  deceased  In- 
dian were  sold  pursuant  to  the  provisions  of 
section  7  of  the  Indian  Appropriation  BUI  of 
May  27,  1902,  c.  888,  32  Stat.  276,  tbe  pur- 
chase price  remained  a  trust  fund  so  long  as 
the  United  States  govemmeat  retained  posses- 
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rion  or  control,  bot  the  tnut  character  ended 
when  the  possession  and  control  ma  relin- 
4|niahed  bj  the  government. 

[Ed.  Note.— For  other  casea,  see  Indians, 
Cent.  Dig.  U  17,  87-44;  DecDIg.  I  15.«] 

^  Indians  (S  15*) —Lands  — Sale  — Tbust 
Fund. 

Under  the  proviaions  of  said  act  the  gov- 
ernment had  the  option  eiUier  to  retain  the 
control  of  the  parcnase  money  or  to  end  its 
trusteeship  hy  relinquishing  its  control,  and 
the  Secretar;  of  the  Interior  liad  the  authority 
to  exercise  tne  option. 

{Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  H  17.  37-14;  Dec.  Dig.  $  15.*] 

4.  GUAXfilAN  A2ID  WAED  (1  174*)— BOKDS— 

lilABILiTT  OF  SUBinT. 

The  general  guardian's  bond  is  liable  for 
the  failure  of  a  guardian  to  pay  over  the  mon- 
ey received  for  land  sold  by  order  of  court, 
wthougb  he  gave  a  special  bond  aa  required 
by  section  5509,  Comp.  Laws  1909,  before 
making  the  sale. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  590-500;  Dec  Dig.  i 
174.*] 

6.  GCABDIAR  AND  WaBD    (|  15*)— BOND  — 
VAUDITT. 

Where  the  conditions  of  a  guardian's  bond 
recite  that  the  principal  bad  been  appointed 
goardian  of  a  certain  minor  and  showed  clearly 
the  purpose  for  which  the  bond  was  given,  the 
bona  is  valid  atthougb  the  name  of  the  obligee 
does  not  appear  in  the  blank  left  for  that  pur- 
pose in  the  first  paragraph  of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  g3  56-64;  Dec.  Dig.  | 

6.  GUABDIAN   AND  WaBO    (|  177* )— RELEASE 

or  Bond— JuBisDicnoN  of  Pbobate  Coubt. 
A  probate  conrt  has  'jurisdiction  to  release 
a  guaraiBn'B  bond  from  tiability  for  defaulu 
occurring  after  the  order  is  made. 

[Ed.  Note.— For  other  cases,  see  Guardian 
SBd  Ward,  Cent  Dig.  H  607-619;  Dec.  Dig.  1 
177.*] 

7.  Guabdian  and  Wabd  (8  177*)- Release 
OP  Bond— Jubisdiction  of  Pbobate  Coubt. 

Where  a  guardian's  bond  has  been  re- 
leased by  order  of  court  do  recovery  can  be 
had  thereon  for  a  default  of  the  guardian  oc- 
curing  after  the  order  was  made. 

[Ed.  Note. — For  othpr  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  607-619;  Dec  Dig.  S 
177.*j 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Gouii^  Noble  County; 
W.  M.  Boles,  Judge. 

Action  by  John  A.  Hansen,  as  guardian 
of  Uosa  Little  Crow,  a  minor,  against  B. 

8.  Steele  and  others.  Judgment  for  plaln- 
tiff,  and  tbe  defendants  United  States  Fi- 
delity &  Guaranty  Company,  American  Sure- 
ty Companr.  Lee  Van  Winkle,  and  Major 
Koberly,  separately,  bring  error.  AfBrmed. 

Tlynn,  Ames  &  Chambers  and  Rnssell  G. 
Unrat  all  of  Oklahoma  Cl^,  for  United 
States  Fidelity  ft  Guaranty  Co.  Geo.  A. 
MaUaek,  of  Oklahoma  City,  for  Lee  Van 
Winkle  uid  Bfajor  Uoberly.  P.  W.  Cress,  of 
Ftery,  for  American  Surety  Co.  John  Em- 
biy,  of  Oklahoma  City,  and  Isaac  D.  Taylor, 
«(  Guthrie,  fbr  JcAn  A.  Hansen. 

BOS8ER,  O.  Vor  fiouTenlence  the  iHaln- 
tlff  below  will  be  referred  to  here  as  plaln- 


tUT,  and  the  defoidants  below  will  be  re- 
ferred to  as  defendants. 

The  above  styled  and  numbered  causes  are 
appeals  taken  by  the  defendants  named 
from  a  judgment  of  the  district  court  of 
Noble  county,  Okl.,  rendered  on  the  4th  day 
of  May,  1010,  In  favor  of  Rosa  Moncooya 
against  B.  S.  Steele,  the  United  States  Fi- 
delity &  Guaranty  Company,  American 
Surety  Company,  Lee  Van  Winkle,  and  MaJ. 
Moberly.  Some  time  in  1902  R.  S.  Steele 
was  ai^lnted  guardian  of  Rosa  Little  Crow, 
who  was  a  member  of  the  Missouri  or  Otoe 
tribe  of  Indians.  About  the  time  of  his  ap- 
pointment he  gave  a  bond  as  guardian  In 
the  penal  sum  of  $500  with  the  United  States 
Fidelity  &  Guaranty  Company  as  surety.  On 
the  Slst  day  of  July,  lOOQ,  he  gave  an  ad- 
ditional bond  as  guardian  In  the  sum  of 
$800  with  the  American  Surety  Company  as 
surety.  On  the  7th  day  of  August,  1905, 
he  Sled  another  bond  In  the  penal  sum  of 
$1,600  with  Lee  Van  Winkle  and  MaJ.  Mober- 
ly as  sureties.  On  the  24th  of  Augnst,  1905, 
the  court  made  two  orders  releasing  the 
American  Surety  Company  from  further  lia- 
bility on  the  bond.  The  minor  had  no  per^ 
sonal  ptoperty,  bot  she  owned  some  land 
from  which  the  guardian  received  some  rent. 
She  also  had  an  annuity  by  virtue  of  her 
membership  In  the  Otoe  tribe  of  Indians, 
and  her  guardian  sold  certain  lands  which 
she  had  inherited  for  the  sum  of  $875.  At 
the  end  of  hla  guardianship  the  guardian 
failed  to  pay  over  the  money  In  his  hands 
belonging  to  her,  amounting  to  over  $1,200. 
John  A.  Hansen,  the  original  plaintiff  In 
this  suit,  brought  a  suit  against  B,  S.  Steele, 
the  guardian,  and  the  United  States  Flddlty 
&  Guaranty  Company,  the  American  Surety 
Company,  Lee  Van  Winkle,  and  Ma].  Mo- 
berly, the  sureties  on  his  various  guardian 
bonds.  Rosa  Little  Crow  became  of  age  and 
married  dnrii^  the  pendency  of  the  action, 
and  the  suit  proceeded  In  the  name  of  Bosa 
Moncooya. -as  plaintiff.  The  trial  court  ren- 
dered Judgment  for  the  plaintiff  against  B. 
S.  Steele.  Lee  Van  Winkle,  and  MaJ.  Mober- 
ly for  the  amount  which  he  failed  to  pay 
over,  and  against  the  other  two  dtfendants 
for  the  amoipit  of  the  penalty  of  their  re- 
spective bonds,  and  the  def^idants  the  Unit- 
ed States  Fidelity  &  Guaranty  Cmnpany,  the 
American  Sure^  Company,  Lee  Van  Winkle 
and  MaJ.  Moberly  filed  Borate  appeals. 
The  three  cases  are  consolidated  here  and 
will  be  considered  together. 

The  grounds  relied  upon  all  the  appel- 
lants are:  (1)  That  the  probate  court  had  no 
Jurisdiction  to  anwlnt  a  guardian  of  the 
minor,  and  that  therefore  the  bonds  are  vold. 
(2)  That  the  land  was  a  trust  estate,  sub- 
ject to  the  control  of  the  United  States,  and 
that  the  mon^  received  tor  the  land  waa 
of  the  saute  character,  and  that  the  trustee, 
the  United  States  government,  could  not  sur* 
render  the  possession  to  the  guardian  so  as 
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to  make  him  liable  as  such.  (3)  That  the 
general  guardian's  bond  Is  not  liable  for  the 
proceeds  of  the  sale  of  land,  for  the  reason 
that  the  special  bond  given  to  properly  con- 
duct the  sale  is  intended  for  that  purpose. 
The  United  States  Fidelity  &  Guaranty  Com- 
pany and  the  American  Surety  Company 
each  claim  a  reversal  as  to  It  upon  other 
grounds  that  will  be  noticed  later. 

[1]  1.  It  is  contended  that  the  probate  court 
had  no  Jurisdiction  to  anwlnt  a  guardian 
because  section  12  of  the  original  act  of 
Oklahoma  territory  (Act  May  2,  1890,  c. 
182,  26  Stat  81)  only  gave  jurisdicUon 
over  members  of  the  Indian  tribes  to  the  dis- 
trict courts.  That  section  is  as  follows: 
"That  Jurisdiction  Is  hereby  conferred  upon 
the  district  courts  In  the  territory  of  Okla- 
homa over  all  controversies  arising  between 
m«nbers  or  citizens  of  one  tribe  or  nation 
of  Indians  and  the  members  or  citizens  of 
other  tribes  or  nations  in  the  territory  of 
Oklahoma  and  any  citizen  or  member  of  one 
tribe  or  nation  who  may  commit  any  offense 
or  crime  in  said  territory  against  the  person 
or  property  of  a  citizen  or  member  of  an- 
other tribe  or  nation  shall  be  subject  to  the 
same  punishment  In  the  territory  of  Okla- 
homa as  he  would  be  if  both  parties  were 
citizens  of  the  United  States;  and  any  per- 
son residing  iu  the  territory  of  Oklahoma, 
in  whom  there  Is  Indian  blood,  shall  have 
the  right  to  Invoke  the  aid  of  courts  therein 
for  the  protection  of  his  person  or  property, 
as  though  he  were  a  citizen  of  the  United 
States.  Provided:  That  nothing  in  this  act 
contained  shall  be  so  construed  as  to  give 
Jurisdiction  to  the  courts  established  In  said 
territory  in  controversies  arising  between  In- 
dians of  the  same  tribe,  while  snstainlug 
their  tribal  relations." 

There  is  room  for  controversy  as  to  wheth- 
er this  section  confined  tbe  Jurisdiction  over 
Indians  to  the  district  court.  Congress  by  a 
later  act  did  so  confine  It.  Act  March  3, 
1905,  c.  1479.  33  Stat.  1063.  But  It  is  not 
necessary  to  consider  the  effect  of  this  section 
of  the  organic  act  upon  the  Jurisdiction  of 
the  probate  courts  of -Oklahoma  territory 
over  the  estates  of  minor  Indians.  Tbe  or- 
ganic act  was  approved  May  2,  1890.  At 
that  time  the  act  of  February  8,  1887,  en- 
titled "An  act  to  provide  for  the  allotment 
of  lands  In  severalty  to  Indians  of  the  va- 
rious reservations,  and  to  extend  the  protec- 
tion of  the  laws  of  the  United  States  and 
the  territories  over  tbe  Indlims,  and  for  oth- 
er purposes"  (Act  Feb.  8, 1887,  c.  119,  24  Stat 
Ia  389),  sometimes  called  the  "general  allot- 
ment act"  was  in  force.  Tbe  portion  of  sec- 
tion S  of  that  act  bearing  upon  the  question 
Involved  here  Is  as  follows:  "That  upon  the 
approval  of  the  allotments  provided  for  In 
this  act  by  the  Secretary  of  the  Interior,  he 
Shan  cause  patents  to  issue  therefor  in  the 
name  of  the  allottees,  which  patents  shall  be 
of  tbe  legal  ^ect  and  declare  that  the  Unit- 
ed States  doea  and  will  hold  the  land  thus 


allotted,  for  the  period  of  twenty-flve  years, 
In  trust  for  the  sole  use  and  benefit  of  the 
Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  state  or 
territory  where  such  land  Is  located,  and  that 
at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to 
said  Indian,  or  his  heirs  as  aforesaid.  In  fee, 
discharged  of  said  trust  and  free  of  all 
Charge  or  Incumbrance  whatsoever:  Provid- 
ed, that  tbe  President  of  the  United  States 
may  In  any  case  In  his  discretion  extend  the 
[>erlod.  And  if  any  conveyance  shall  be  made 
of  the  lands  set  apart  and  allotted  as  her^n 
provided,  or  any  contract  made,  touching  the 
same,  before  the  expiration  of  the  time  above 
mentioned,  such  conveyance  or  contract  shall 
be  absolutely  null  and  void:  Provided,  that 
the  law  of  descent  and  partition  In  fOrce  In 
the  state  or  territory  where  such  lands  are 
situate  shall  apply  thereto  after  patents 
therefor  have  he&i  executed  and  delivered, 
except  as  herein  otherwise  provided ;  and  the 
laws  of  the  state  of  Kansas  regulating  the 
descent  and  partition  of  real  estate  shall,  so 
far  as  practicable,  apply  to  all  lands  in  tbe 
Indian  Territory  which  may  he  allotted  in 
severalty  under  the  provisions  of  this  act" 

It  will  be  observed  that  under  this  act 
lands  allotted  could  not  be  alienated  for  25 
years.  The  United  States  held  the  lands  as 
trustee  for  the  allottee  during  this  period. 
The  patent  in  effect  designated  tbe  allottee 
as  cestui  que  trust  but  without  power  of 
alienation.  The  Indian  Appropriation  Bill  of 
May  27,  1902,  c.  888,  32  Stat  L.  275,  gave  to 
tbe  allottee,  the  cestui  que  trust  a  limited 
power  of  alienation,  subject  however,  to  the 
approval  of  the  trustee,  the  United  States 
government,  acting  through  the  Secretary 
of  the  Interior,  Section  7  of  that  bill  is  as 
follows:  "That  the  adult  heirs  of  any  de- 
ceased Indian  to  whom  a  trust  or  other  pat- 
ent containing-  restrictions  upon  alienation 
has  been  or  shall  be  issued  for  lands  allot- 
ted to  him  may  sell  and  convey  the  lands 
Inherited  from  such  decedent,  but  in  case  of 
minor  heirs  their  Interests  shall  be  sold 
only  by  a  guardian  duly  appointed  by  the 
proper  court  upon  the  order  of  such  court 
made  upon  petition  filed  by  the  guardian, 
but  all  such  conveyances  shall  be  subject 
to  the  approval  of  the  Secretary  of  the  In- 
terior, and  when  so  approved  shall  convey  a 
full  title  to  the  purchaser,  the  same  as  if  a 
final  patent  without  restriction  upon  the 
alienation  had  been  issued  to  the  allottee. 
All  allotted  land  so  alienated  by  tbe  heirs  of 
an  Indian  allottee  and  all  land  so  patented 
to  a  white  allottee  shall  thereupon  be  sub- 
ject to  taxation  under  the  laws  of  the  state 
or  territory  where  the  same  Is  situate:  Pro- 
vided, that  tbe  sale  herein  provided  for  shall 
not  apply  to  the  bomest-iad  during  the  llfo 
of  tbe  father,  mother  or  tbe  minority  of  any 
cbUd  or  children." 

This  Is  a  later  act  of  Gongresa  than  the 
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organic  act  It  will  not  be  disputed  that, 
eren  tfaongli  the  organic  act  prohibited  the 
probate  courts  from  ezerdalng  jurisdiction 
over  members  of  Indian  tribes.  Congress  conld 
have  conferred  the  jurisdiction  upon  those 
courts  bj  a  later  enactment  The  question 
then  Is  whether  section  7  of  the  Appropria- 
tion Bill,  quoted  above,  conferred  jurisdiction 
upon  the  probate  courts,  or  recognized  their 
Jurisdiction.  The  graieral  allotment  act  was 
not  limited  to  the  Indians  in  Oklahoma  ter- 
ritory. It  tended  to  all  Indians  in  the 
United  States.  Section  7  of  the  Appropria- 
tion Bill,  being  designed  to  remove  some  of 
the  restrictions  created  by  the  general  allot- 
ment act,  extended  in  the  same  way.  It  was 
not  limited  In  Its  effect  to  one  state  or  to 
Oklahoma  territory.  When  it  provided  that 
lands  of  minor  heirs  shonld  be  sold  only  by 
goardlan  duly  appointed  by  the  "proper 
court"  upon  the  order  of  such  court  it  un- 
doubtedly meant  the  court  having  jurisdic- 
tion under  the  laws  of  the  state  or  territory 
where  the  land  was  situated  to  appoint 
guardians  and  administer  the  estates  of  mi- 
nors. Tills  court  In  Oklahoma  territory  was 
tbe  probate  court  It  Is  clear  that  any  other 
holding  would  lead  to  great  Inconvenience. 
No  other  court  had  the  maclilnery  necessary 
to  carry  on  such  business.  It  Is  highly  prob- 
able that  In  making  the  requirement  that  the 
sale  should  be  through  a  guardian  It  was 
Intended  to  give  to  titles  thus  conveyed  the 
appearance  of  regularity  and  stability.  If 
tbe  district  courts  had  taken  jurisdiction  of 
that  class  of  gnardlanshlim  when  there  was 
DO  law  of  the  territory  conferring  the  Ju- 
risdiction upon  them,  and  when  they  did  not 
attempt  to  exercise  It  in  other  cases,  it  would 
have  resulted  In  uncertainty  and  confusion 
which  could  not  have  been  otherwise  than 
detrimental  to  the  Interests  of  the  ward. 
The  oiganlc  act  of  the  territory  of  Oklaho- 
ma provided  for  probate  courts,  and,  while 
It  did  not  define  their  jurisdiction,  the  name 
indicated  that  Congress  expected  that  pro- 
bate jurisdiction  would  be  conferred  upon 
them,  and  the  appointment  of  guardians  for 
minors  is  embraced  within  the  term  "pro- 
bate Jurisdiction."  The  Department  of  the 
Interior  recognized  the  jurisdiction  of  the 
probate  court  In  such  cases.  The  construc- 
tion of  the  statute  by  the  officers  of  the  fed- 
eral government  is  entitled  to  consideration; 
but  it  is  believed  there  Is  not  much  room  for 
constmction.  The  plain  language  of  the  stat- 
ute recognised  tbe  jurlsdlctlcm  of  the  probate 
xamt.  It  was  tiie  only  proper  court  to  ap* 
point  goardlans. 

[S]  2.  The  second  ground  relied  upon  for  a 
reversal  Is  that,  as  the  United  States  held 
the  land  In  trust  for  the  allottee,  the  mon- 
^  received  tor  the  land  was  Impressed  with 
ftt  same  trust  character  as  tbe  land,  and 
that  the  guardian  had  no  right  to  receive,  as 
guardian,  tbe  money  paid  for  the  land. 

TUa  poettion.  If  correct,  would  not  eon- 
stftate  a  d^ense  as  to  the  money  paid  him 


as  rent  nor  as  to  the  annuity  moneys  paid 
him.  Tbe  question  Is  aa  to  the  proMeds  of 

the  land. 

Tbe  position  of  the  United  States  govern- 
ment with  reference  to  the  lands  and  moneys 
of  the  Indian  tribes,  such  as  the  Otoes,  is 
frequently  described  as  tbat  of  a  trustee. 
This  does  not  mean,  however,  that  the  trus- 
teeship of  the  government  has  all  the  Inci- 
dents of  an  ordinary  trust  The  government 
Is  a  self-appointed  trustee,  and  It  has  tbe 
right  to  determine  when  its  trust  shall  end. 
When  the  government  abdicates  Its  office  as 
trustee,  there  Is  no  power  elsewhere  to  ap> 
point  a  new  trustee  and  administer  the 
trust  It  has  the  right  to  administer  the 
trust  as  It  sees  fit  and  to  terminate  It  when 
It  gets  ready.  This,  of  course,  does  not  mean 
that  an  officer  of  the  government  Is  not  gov- 
erned by  law  in  disposing  of  Indian  lands 
and  paying  out  the  proceeds.  When  the  land 
belonging  to  Bosa  Little  Grow  was  sold,  the 
government  bad  the  right  to  retain  the  mon- 
ey derived  from  the  sale  and  to  administer 
it  as  a  trust  estate.  It  bad  also  the  right 
to  discbarge  Itself  of  tbe  trust  by  paying  the 
money  to  her  or  to  her  legally  appointed 
guardian.  If  there  was  nothing  In  the  law 
prohibiting  It 

[3]  The  act  of  May  27, 1902,  quoted  above, 
permitting  the  sale  of  the  land,  was  silent  as 
to  the  disposition  of  the  proceeds.  It  did 
require  all  sales  to  be  approved  by  the  Sec- 
retary of  the  Interior.  It  was  held  in  Unit- 
ed States  v.  Thurst<m  County.  143  Fed.  287, 
74  G.  a  A.  425,  that  the  Secretary  by  virtue 
of  the  act  was  vested  with  authority  to  reg- 
ulate the  disposition  of  the  proceeds.  In 
that  case  the  money  was  deposited  In  a  bank 
In  accordance  with  a  requirement  of  the  de- 
partment and  It  was  held  that  the  govern- 
ment thereby  retained  control  over  it  But 
the  reasoning  of  the  court  leads  to  the  con- 
clusion that  the  government  had  the  option 
either  to  retain  or  relinquish  control,  and 
that  the  Secretary  of  the  Interior  had  the 
authority  to  exercise  this  option.  In  the 
course  of  the  opinion  the  court  said:  "Nor 
is  the  complainant  without  lawful  authority 
to  hold  these  proceeds  and  to  control  their 
disposition  in  tbe  same  way  that  It  held  and 
controlled  the  lands  in  trust  for  the  benefit 
of  these  Indian  heirs.  The  act  of  1902  au- 
thorized these  heirs  to  sell  and  convey  their 
Inherited  lands  only  when  the  proposed  sales 
were  approved  by  the  Secr^ary  of  the  In- 
terior, It  thereby  vested  in  the  Secretary 
plenary  power  to  permit  or  to  fbrbid  the 
sales  proposed.  The  whole  Is  greater  than 
any  of  Ito  parts,  and  includes  them  all,  and 
the  authority  to  allow  or  to  lotdiibit  pro- 
posed sales  necessarily  Included  the  powers 
to  consider  and  determine  the  terms  and  con- 
siderations on  which  sn^  sales  should  bs 
approved.  By  rules  and  regulations  ap^ov- 
ed  October  4,  1802,  and  amended  8^)teober 
16.  19M.  and  May  26,  190S,  the  Secretary 
provided  that  owners  ot  Inherited  lands 
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might  be  permitted  to  sell  them  on  conditloa 
tliat  the7  agreed  that  the  proceeds  of  such 
lands  should  be  placed  In  one  or  more  banks, 
whltA  should  furnish  satisfactory  bonds  to 
guaranty  the  safety  of  the  deposits,  to  the 
credit  of  each  heir  In  proper  proportion,  sub- 
ject to  the  checks  of  such  heirs  only  when 
approved  by  the  agent  or  officer  In  charge  of 
the  amounts,  not  to  exceed  $10  each  In  any 
one  month,  and  subject  to  their  checks  for 
larger  amounts  only  when  approved  by  the 
agent  specifically  authorized  by  the  Commis- 
sioner of  Indian  Affairs.  The  act  of  Con> 
gress  authorizes  the  Secretary  to  make  these 
regulations  for  the  purpose  of  carrying  Into 
effect  the  act  of  1902,  and,  when  made,  they 
had  the  force  of  statutory  enactments.  Rev. 
St.  §S  441,  465  (U.  S.  Comp.  St.  1901,  pp.  252, 
261;  U.  S.  T.  Baton,  144  U.  S.  688.  12  Sup. 
Ot  764,  86  L.  Ed.  591 ;  Wllklns  V.  U.  S.,  96 
Fed.  837,  37  O.  C.  A.  588.  •  •  •  The  lands 
and  their  proceeds,  so  lortg  at  they  are  held 
or  controlled  hy  the  United  States,  and  the 
term  of  the  trust  has  not  expired,  are  alike 
Instrumentalities  employed  by  it  In  the  law- 
ful exercise  of  its  powers  of  goremment  to 
protect,  support,  and  instruct  Indians,  for 
whose  benefit  the  complainant  holds  them, 
and  they  are  not  subject  to  taxation  by  any 
state  or  county." 

This  case  Is  relied  upon  by  the  defendants 
as  establishing  the  rule  that  the  proceeds  of 
the  sale  of  the  land  is  impressed  with  the 
same  trust  that  existed  upon  the  land.  It 
does  establish  that  rule,  but  only  so  far  As 
the  United  States  retains  the  possession  or 
control.  It  also  holds  that  the  Secretary  has 
plenary  power,  and  that  It  Is  In  his  discre- 
tion whether  the  trust  should  be  continued 
or  relinquished.  The  case  of  National  Bank 
of  Commerce  v.  Anderson^  147  Fed.  87,  77  O. 
C.  A.  259,  Is  also  dted  to  establish  the  prop- 
ositlon  that  the  money  arising  from  sales  re- 
mains a  trust  fund.  The  court  so  holds  In 
that  case,  and  seems  to  view  the  regulations 
of  the  Secretary  of  the  Interior  with  refer- 
ence to  the  disposition  of  the  proceeds  of  the 
sale,  as  different  constructions  placed  upon 
the  law.  A  better  view,  however.  Is  believ- 
ed to  be  that  the  Secretary  considered  that 
he  had  the  right  to  either  relinquish  or  con- 
tinue his  trust  relation  to  the  money  receiv- 
ed for  the  land.  The  f»se  decided  that  the 
money  cannot  be  paid  to  the  allottee  or  his 
order  until  authorized  by  the  Secretary,  but 
does  not  Intimate  that  the  trust  continues 
after  the  money  has  been  paid  over  by  the 
authority  of  the  Secretary. 

The  first  regulations  promulgated  by  the 
Secretary  provided  that  the  consideration 
money  must  in  no  case  be  paid  to  the  gran- 
tors; but  a  certificate  from  the  cashier  or 
other  officer  of  some  reputable  bank,  or,  in 
case  there  Is  no  bank  convenient,  from  a 
United  States  Indian  agent,  showing  that 
the  stipulated  price  named  in  the  deed  for 
the  land  has  been  deposited  in  such  bank, 
or  with  such  agent,  as  the  case  may  be,  to 


be  paid  to  the  grantors  or  their  order  upon 
the  presentation  of  the  deed  duly  approved 
by  the  Secretary  of  the  Interior  or  by  the 
President,  must  accompany  such  deed.  This 
r^ulatlon  was  In  force  at  the  time  Rosa 
Little  Crow's  land  was  sold  and  the  money 
paid  to  her  guardian.  Aftwward  the  Sec- 
retary made  regulations  requiring  the  pro- 
ceeds to  be  placed  In  a  bank  to  be  designated 
by  the  Commissioner  of  Indian  Affairs,  "to 
the  credit  of  each  heir  in  proper  proportions 
subject  to  the  check  of  such  heirs,  or,  in 
case  of  minors,  subject  to  the  check  of  their 
recognized  guardians,  for  amounts  not  ex- 
ceeding $10.00  in  any  one  mouth,  when  ap- 
proved by  the  agent  or  other  officer  In 
charge,  and  only  when  so  approved,  and  for 
sums  in  excess  of  $10.00  per  month  upon  the 
approval  of  such  agent  only  when  specifical- 
ly authorized  by  the  Commissioner  of  In- 
dian AtEalrs."  This  later  regulation  cannot 
affect  the  case  at  bar,  for  the  reason  that  the 
transactions  in  this  case  were  had  before 
it  was  put  in  force.  Among  the  regulations 
in  force  at  the  time  the  land  was  sold  and 
the  money  paid  to  the  guardian  was  section 
6,  which  Is  as  follows:  "In  all  cases  the  pro- 
bate Judge,  or  officer  having  probate  Juris- 
diction, is  respectfully  requested  axd  urged, 
in  taking  the  bond  of  guardian,  to  require 
such  guardian  to  give  a  trust  or  guarantee 
company,  wherever  practicable,  as  surety." 

Under  the  regulations  in  force  at  the  time 
the  mon^  was  imld  to  Steele  in  this  case 
there  was  no  specific  reference  to  guardians, 
except  that  they  were  requested  and  urged 
to  give  bonds  with  a  trust  or  guaranty  com- 
pany as  surety.  The  only  Interest  the  Secre- 
tary could  have  in  making  such  regulations 
would  be  to  protect  the  ward  from  embezzle- 
ment or  failure  to  aco>unt,  and  It  was  evi- 
dently contemplated  that  the  guardian  would 
receive  the  money.  It  can  hardly  be  con- 
tended that  after  the  money  had  been  paid 
to  the  grantor,  or  to  his  or  her  guardian, 
the  trust  continues.  The  Secretary  permit- 
ted the  money  in  this  case  to  be  paid  to  the 
guardian.  This  put  an  end  to  the  trust  in 
the  legal  sense,  and  the  guardian  was  re- 
quired to  account  Just  as  he  would  be  for 
any  other  character  of  property.  Tbe  But>- 
sequent  regulations  promulgated  by  the  Sec- 
retary, requiring  the  money  to  be  deposited 
in  a  bank  and  paid  out  upon  the  check  ap- 
proved by  an  agent  or  other  officer  in  charge, 
provided  that  a  greater  sum  than  $10  conld 
be  paid  upon  the  approval  of  the  agent  when 
specifically  authorized  by  the  Commissioner, 
of  Indian  Affairs.  Even  under  the  regula- 
tions as  they  now  exist,  should  a  laiger  sum 
be  paid  than  $10  a  month,  where  the  record 
is  silent,  as  It  is  in  this  case,  as  to  wheth^ 
or  not  the  Commissioner  of  Indian  Affairs 
authorized  the  payment,  It  would  be  pre- 
sumed that  he  did,  and  the  guardian  would 
be  required  to  account 

[4]  8.  The  next  contmtlon  itf  tin  defend- 
ants Is  that  the  braidB  sued  on  are  genwal 
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cnardlan'B  bonds  and  are  not  liable  tot  the 
proceeds  of  sales  of  real  eetat&  It  la  tli^ 
contention  that  a  general  guardian's  bond 
cannot  be  held  liable  for  the  proceeds  of 
sales  of  real  estate  because  the  statute  (sec- 
tion S&09,  ComiK  Laws)  also  reauires  everr 
gnardian  authorized  to  seU  real  estate  to 
gire  bond  conditioned  to  sell  the  land  in  the 
manner  and  to  account  for  the  proceeds  of 
the  sole  as  provided  for  in  articles  8  and  15 
of  Gomp.  Laws.  A  number  of  cases  are  cited 
wliicii  aeon  to  sai^rt  this  contentKn.  Tb^ 
hare  not  been  carefully  examined  in  connec- 
tion with  the  statutes  of  the  respsctiTe 
states  In  which  they  are  decided.  If  predi- 
cated upon  a  statute  the  same  in  substance 
as  oars,  this  court  would  not  follow  them, 
irtifle,  if  on  a  dlffneut  statate,  they  are  not 
In  polnL  Bectiffik  6470,  Comp^  Laws^  requir- 
ing gnaidlans  to  make  bonda.  Is  as  follows: 
''Betbre  the  order  appointing  any  person 
guardian  under  this  article  takeb  effect,  and 
before  let^s  Issue,  the  Judge  must  require 
of  BDCb  poson  a  bond  to  the  minor,  wlOi 
Boffldeat  snnttes,  to  be  amnored  ^  the 
Judge,  and  In  such  sum  as  he  shall  order,  con- 
ditioned that  the  gnazdlan  will  fUthfolly  ex- 
ecnte  the  duties  of  his  tmst  according  to 
Inw;  and  the  following  conditiaai  ahall  form 
and  constitute  a  part  of  every  such  btmd, 
without  being  oxpiessed  thareint  (1)  To  mate 
an  inventuy  of  all  the  estate,  real  and  p^ 
sonal,  of  hlfl  ward  that  comes  to  his  posses* 
slon  or  knowledge,  and  to  return  the  same 
within  such  time  as  the  Judge  may  order. 
(2)  To  fflcvwe  of  and  manage  the  estate  ac- 
cording to  law  and  for  the  best  Interest  of 
the  ward,  and  faithfully  to  discharge  his 
trust  in  relation  thereto,  and  also  in  relation 
to  the  car^  custody  and  education  of  the 
ward.  (R)  To  render  an  account  on  oath  of 
tbe  property,  estate  and  moneys  of  the  ward 
In  his  haute,  and  all  proceeds  or  interest 
derlred  thereCrom,  and  of  the  management 
and  dl^ositioft  of  tbe  same,,  within  three 
months  after  bis  appointment,  and  at  such 
other  times  as  the  conrt  directs;  and  at  tbe 
expiration  of  his  trust  to  settle  his  accounts 
with  the  county  Judge,  or  with  the  ward,  if 
he  be  of  full  age,  or  his  legal  representatlTe, 
and  to  pay  over  and  deliver  all  the  estate 
to  the  person  who  is  lawfully  entitled  there- 
to. Upon  filing  0ie  bond,  duly  ai^roved,  let- 
ters of  guardianship  must  Issue  to  the  per- 
scm  appointed.  In  form  the  letters  of  guard- 
ianship must  be  substantially  the  same  as 
letters  4^  administration;  and  the  oath  of 
tbe  guardian  must  be  indorsed  thereon  that 
lie  will  perform  the  duties  of  his  ofllce,  as 
such  guardian  according  to  law." 

The  guardian  Is  required  by  paragraph  1 
of  the  section  to  make  an  inventory  of  all 
the  estate,  real  and  personal.  By  paragraph 
2  he  Is  required  to  dispose  of  and  manage 
the  estate  according  to  law.  By  paragraph 
8  be  is  reqnlred  to  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  lemalnlng  in 
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his  hands,  or  due  from  him,  etc.  Nothing 
can  be  clearer  than  the  language  used  and 
no  satisfactory  reason  can  be  given  for  ex- 
citing from  tbe  liability  of  tbe  bond  tbe 
proceeds  of  sale  of  real  property.  Its  lan- 
guage covers  every  duty  of  the  guardian  con< 
coming  all  the  property  of  the  ward.  Sec- 
tion 5S09  does  not  change  the  liability  of  the 
sureties  on  a  graeral  bond.  It  merely,  as 
&U  additional  precaution  and  protection,  re- 
quires tbe  additl(mal  bond.  It  was  enacted 
for  the  protection  of  the  wards,  and  not  tor 
the  poxpose  of  reUeving  sureties  on  a  gw- 
eral  bond  frmn  liability  which  the  law  fixes 
thereon.  This  precise  question  was  before 
this  court  recently  in  the  case  of  Southern 
Surety  Co.  v.  Bumey,  126  Faa  748,  noi  yet 
officially  reported,  and  in  that  case  Commis- 
sions Robertson  decided  that  the  sureties 
upon  the  general  guardian^  brads  were  lia- 
ble for  the  proceeds  of  sales  of  real  estate. 
A  number  of  authorities  are  cited  in  tbe 
opinion  whidi  support  the  doctrine  there  an- 
nounced, and  the  case  is  here  followed. 

[I]  The  defendant  the  United  States  Fidel- 
ity &  Ouaranty  Company  in  Its  twief  con- 
tends that  it  is  not  liable  on  its  bond,  for 
the  reason  that  no  obligee  is  named  in  the 
bond.  The  name  of  the  obligee  is  left  blank, 
but  the  condition  of  the  bond  recites  that 
R.  S.  Steele  has  been  appointed  guardian  of 
Rosa  Little  Crow,  and  shows  that  tbe  bond 
Lb  to  secure  the  faithful  performance  of  his 
duties  as  guardian.  The  failure  to  formally 
designate  the  obligee  did  not  vitiate  the  bond. 
The  recitals  In  the  condition  made  it  clear 
for  whose  benefit  tbe  bond  was  givoi.  The 
law  provided  that  the  bond  must  be  given  to 
the  minor,  and,  when  the  bond  clearly  show- 
ed that  it  was  given  to  secure  the  faithful 
performance  by  R.  S.  Steele  of  bis  duties  as 
guardian  of  Rosa  Little  Crow,  the  surety 
could  not  escape  liability  because  the  mi- 
nor's name  was  not  written  in  the  first  blank 
left  for  that  purpose. 

As  said  by  tbe  Supreme  Court  of  New 
Hampshire  in  Judge  v.  Ordway,  23  N.  H. 
198 :  "We  notice  tbe  kind  of  bond  the  law 
autborlzes  the  Judge  to  recdve,  and  reqxilree 
him  to  exact  Thus  we  know  what  the  par- 
ties must  have  Intoided,  much  better  than 
by  any  rules  of  construction;  and  we  are 
bound  to  give  the  language  used  sucdi  con- 
struction as  will  give  effect  to  the  intention 
of  the  law,  and  of  the  court,  and  of  the  par- 
ties concerned,  if  it  can  be  done  consistently 
with  the  language  used,  however  nnskill- 
fully  the  instrument  may  be  drawn,  and 
though  some  of  the  expresslous  used  might 
even  be  understood  to  import  a  different 
meaning,  If  they  were  to  be  construed  merely 
by  the  ordinary  rules  of  lnterpretati<m,  and 
without  that  same  light  which  the  statato 
affords  us  as  to  tbe  Intention  of  the  parties 
and  of  the  probate  court" 

In  Steto  V.  Wood,  51  Ark.  aOS,  10  S.  W. 
624,  where  a  county  treasurer's  bond  failed 
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to  name  the  obligee,  It  was  held  that  a  re- 
covery coutd  be  had  opon  the  bond.  In  the 
coarse  of  the  opinion  Cockrlll,  C.  J.,  said: 
"It  was  never  regarded  as  necessary  that 
the  obligee  In  a  bond  should  be  specified  eo 
nomine.  It  was  enough  if  he  was  so  desig- 
nated that  be  might  be  certainly  ascertain- 
ed. Preston  v.  Hull,  12  Am.  Law  Reg.  [N.  S.1 
899,  and  note;  Fellows  t.  Oilman,  4  Wend. 
[N.  T.]  419.  •  •  •  The  condition  which 
shows  the  design  of  the  bond  is  the  impor- 
tant requirement  in  such  an  undertatdng, 
and  when  that  la  properly  framed,  as  It  1b 
conceded  It  was  in  this  Instance,  the  nam- 
ing of  an  obligee,'  as  Judge  Gooley  expressed 
It  in  delivering  the  Judgment  for  the  Su- 
preme Court  of  Michigan,  'the  merest  formal- 
ity possible,  80  that  if  the  Instrument  omit- 
ted to  name  one  *  *  *  the  substance  of 
the  undertaking  would  remain.'  Bay  County 
T.  Brock,  44  Mlcb.  45  [6  N.  W.  101].  The 
substance  remaining,  how  can  the  bond  be 
void  for  informality?" 

In  County  <rf  Bay  t.  Brock,  44  Mich.  45, 
6  N.  W.  101,  It  Is  held  that  the  Insertion  of 
the  wrong  name  as  obligee  did  not  vitiate 
the  bond.  In  the  course  of  the  opinion  the 
court  said:  "The  purpose  of  the  bond  is 
sufficiently  Indicated  by  the  condition.  It  la 
to  protect  and  give  Indemnity  to  all  persona 
In  whose  favor  a  duty  may  arise,  to  be  per- 
formed by  the  sheriff,  and  who  may  be  dam- 
nified by  neglect  or  failure  in  performance." 

In  the  case  of  Ryndak  t.  Seawall.  23  OkL 
758,  102  Fac.  m.  the  court  quoted  with  ap- 
inoral  tbe  following  from  the  case  of  Rose 
T.  Winn,  61  Tex.  645:  "In  regard  to  ordina- 
ry btmds,  wboi  tbe  intention  !■  Tnanlfeitt 
from  tbe  Instrnmoit  itself,  tbe  court  will 
tnuspoae  or  reject  Insenaible  wor^  and 
■npply  accidental  words  In  ord^  to  iLn  ef- 
fect to  tbat  Intention." 

8ee^  also,  Bomehan  Webb,  28  N.  O. 
67;  State  r.  Martin,  69  N.  a  176;  Leach 
T.  riemming,  86  N.  a  447;  Giles  r.  listed, 
24  N.  J.  Law,  368,  81  Am.  Dec.  868;  Klnr 
cannon  v.  Oarroll,  9  Zerg,  (Tain.)  11,  80  Am. 
Dee.  891;  Baffman  t.  Eoppelkon,  8  Nebw 
844.  1  N.  W.  248. 

[I,  7]  The  American  Snre^  Company  fur- 
ther contends  that  It  is  not  liable  for  the 
farther  reason  that  the  probate  conrt  nude 
an  order  on  the  24tti  day  of  Angnst,  1806, 
releasing  it  from  fnrthor  liablU^.  The  braid 
executed  by  tbe  American  Surety  Company 
as  surety  was  filed  and  approved  August  1, 
1905.  On  the  7th  day  of  August,  1905,  the 
guardian  executed  another  bond  with  Lee 
Van  Winkle  and  Major  Moberly  as  sureties, 
which  was  Intended  as  a  substitute  for  the 
bond  of  the  American  Surety  Company. 
On  tbe  24th  of  tbe  same  month  the  probate 
court  entered  an  order,  in  which  it  was  re- 
cited that  the  application  of  tbe  American 
Surety  Company  to  be  released  came  on  to 
be  heard,  and  tlw  court  tutving  glvoi  notice 


and  it  appealing  that  no  Injury  conid  re- 
sult, the  court  released  the  American  Surety 
Company  from  the  further  liability  and  re- 
quired tbe  guardian  to  give  a  new  bond, 
"and  that,  upon  tbe  giving  of  said  new  bond 
by  said  guardian,  tbe  American  Surety  Com- 
pany of  New  Tork  be  released  and  discharg- 
ed from  the  bond  of  said  R.  8.  Steele,  guar- 
dian, on  account  of  any  of  bis  future  acts 
as  such  guardian."  On  the  same  day  the 
court  entered  another  order  reciting  tbat  the 
guardian  filed  his  bond  in  the  sum  of  81.600 
with  Van  Winkle  and  Moberly  as  sureties, 
and  asked  tbat  the  bond  of  tbe  American 
Surety  Company  be  released,  that  the  court 
approved  the  new  bond,  and  that  tbe  bond 
died  August  1,  1005,  "and  tbe  surety  there- 
on, the  American  Surety  Company  of  New 
York,  is  hereby  released  from  further  lia- 
bility tbereon  from  and  after  this  date." 
The  evidence  shows  tbat  no  money  was  re- 
ceived or  paid  out  by  tbe  guardian  between 
the  1st  and  24th  of  August  The  statute 
(section  1866,  Wilson's  Rev.  &  Ann.  St; 
section  5624,  Comp.  Laws)  provides  that: 
"The  Judge  of  the  probate  court  may  re- 
quire a  new  bond  to  be  given  by  a  guardian 
whenever  he  deems  it  necessary,  and  may 
discharge  the  existing  sureties  from  further 
liability  after  due  notice  given  as  he  may 
direct  when  It  shall  appear  that  no  Injury 
can  result  therefrom  to  those  interested  in 
the  estate."  This  statute  gave  the  authorl^ 
to  release  ttte  bond.  It  is  urged  tbat  no  no- 
tice was  glvoi  or  investlgatton  made  as  to 
whethN-  Injury  would  rosult;  bat  tbe  order 
recites  that  there  was  both,  .and  tbe  redtals 
are  conclusiTe  as  against  a  oollateml  atbiek 
Ttie  testimony  offered  to  Impeadi  die  record 
was  dearly  incompetent  nndw  tlw  pleadings 
and  Issues  In  the  cassw 

The  snii  on  the  bond  is  not  bued  on  any 
defBlcatloa  of  the  gnardlan  dating  tiie  tema 
of  his  guardiandilp.  It  Is  based  on  his  fall- 
nre  to  pay  over  on  Uie  ex^Hratirai  (tf  bis 
term.  The  dwelicUon  of  the  gnardlan  liav- 
Ing  ocenrred  long  after  tbe  American  Soret^ 
Company  was  dlsdiazied.  It  canned  be  bold 
liable. 

Under  a  somewhat  slmllsr  ststote,  ttie 
power  of  the  probate  conrt  to  discharge  snre- 
ties  bos  been  upheld  In  a  nnmbw  of  stateo; 
See  Spoieer  t.  Honghtcm.  68  CaL  82,  8  Pae 
679;  Jamison  v.  Cosby,  11  Homirti.  (Tom.) 
273;  Wilbome  r.  Gommonwealti!,  28  Ey. 
(5  3.  3.  Marsh.)  617;  21  Cyc;  236. 

The  defendant  In  error  urges  tbat  tbe 
guardian  and  his  bondsmra  are  estopped  to 
deny  his  liability  for  tbe  money  received  by 
him  as  such,  r^rdless  of  the  other  ques- 
tions Involved  In  this  case.  The  view  that 
la  taken  of  the  questions  renders  It  unnec- 
essary to  decide  the  question  of  estoppeL 

The  Judgment  of  the  lower  court  should 
be  affirmed  as  to  all  the  defendants  exc^t 
the  American  Snret;  Company.  As  to  tbat 
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company  the  Judgment  shotdd  be  Teversed 
and  bere  rendered  Id  Its  favor. 

PER  CURIAM.    Adopted  In  wholft 


UNITED  STATES  FIDELITT  ft  OnARAMTT 

CO.  T.  HANSEN  et  aL 
(Snpreme  Court  <ii  Oklahoma.   Oct.  23,  1912.) 

CommissioDen*  O^nlon,  IHTUion  No.  2. 
Error  from  District  Coart,  Noble  Gonntj;  W. 
M.  Bolea,  Jndce. 

Action  by  Jonn  A.  Hanaen,  gnaidian  of  Har- 
rj  Sauodera.  a  minor,  acalnat  R.  8.  Steele  and 
uotber.  Judgment  (or  ^alntiff,  and  defendant 
United  States  Fidelity  ft  Guaranty  Company 
brings  error.  Affirmed. 

Flynn,  Ames  &  Chambers  and  Bnasell  G. 
Lowe,  all  of  Oklaboma  City,  for  plaintiff  in 
error.  John  Embir.  of  OUahona  City,  and 
Isaac  D.  Taylor,  of  Gnthrie^  for  defendant  in  er- 
ror. 

BOSSEB,  C.  This  was  an  action  broogbt 
fay  John  A.  Hansen,  as  gnardian  of  Harry 
Saonders,  a  minor,  against  R.  S.  Steele,  for- 
mer gnaraian  of  the  same  minor,  and  the  Unit- 
ed State*  Ffddity  ft  Guaranty  Company,  anre- 
ty  npon  Ua  bond  aa  such  guardian.  Steele  waa 
ordered  by  the  eoon^  court  to  pay  over  cer- 
tain mone:rfl  in  his  bands  at  the  end  of  bis 
guardianship,  and  he  has  failed  and  refused  to 
00  to.  Some  or  all  the  moneye  in  hia  bands 
were  the  proceeda  of  the  aale  of  landa  be- 
looging  to  a  minor  Oteo  Indian. 

Thia  ease  is  controlled  by  the  dedaion  In  Nos. 
2,216.  2,216.  and  2,338.  United  States  Fidelity 
ft  Guaranty  Co.,  American  Barety  Co.,  Lee 
Van  Winkle,  and  Major  Moberly  v.  John  A. 
Hansen,  as  Guardian  of  Roaa  little  Crow,  a 
Minor,  129  Pac  60,  In  wUcli  the  optaUan  baa 
just  been  rendered. 

On  the  anthortty  of  flutt  case,  and  for  rea- 
aona  gtven  tiierein,  the  Judgment  la  affirmed. 

PER  CURIAM.    Adopted  In  wWfc 


OmCAOO.  9.  L  ft  p.  &Y.  CXX  T.  MOORB. 
(Bopreme  Court  of  Oklahoma.   Oct  23,  1012.) 

(SvBahut  bt  the  Court.) 

Uawtem  aho  SBTAirr  ({  12ft*>— Iirjuuu  to 
BaavANT  —  Apfliawcm — PsoxxuAn  Cavbb 

or  I N  JUBT. 

Where  a  shaft  on  an  engine  was  broken  In 
neb  a  way  as  that  an  inspection  would  have 
diseowed  the  break,  and  it  abould  hare  been 
foreaeen  that  the  break  would  make  It  neeeasary 
to  repair  or  remove  the  abaft  while  on  the  mad, 
and  the  engine  waa  sent  out  in  this  condition 
and  broke  down  on  the  road,  the  (allare  to  In- 
spect and  repair  waa  the  proximate  cause  of  the 
Injury ;  and  the  company  is  liable  for  injnriea 
leceived  by  the  fireman  in  attempting  to  repair, 
althoogb  It  waa  his  doty  to  repair  wnlle  on  the 
road  In  oaeea  of  emergency. 

[Ed.  Note. — ^For  other  caaea^aee  Maater  and 
Senrant,  Cent.  Otg.  H  2B7-W;  Dec  Dig.  I 
128l») 

OommlssloneTci'  Opinion,  IMvlrion  No.  2. 
Error  from  District  Court,  Pottawatomie 
Omnty;  Roy  Hoffman,  Judge. 

Action  by  E.  W.  Moore  against  the  Chica- 
go, Rock  laland  ft  PadQc  Railway  Company. 
Jodgment  Cor  plaintiff,  and  defendant  brings 
error.  AlBnned. 


OL  O.  Blake.  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  and  J.  H. 
Woods,  of  Shawnee,  for  plaintiff  In  error. 
H.  H.  Smith  and  W.  T.  WUllauis,  both  of 
Shawnee^  for  defendant  in  error. 

ROSSER.  a  Tbe  plaintiff.  B.  W.  Moore, 
brought  tbla  mlt  against  the  defoidant,  ttw 
Chicago.  Ro^  Island  A  Padflo  Railway  Com- 
pany, hereinafter  refwred  to  aa  the  company, 
to  recover  damages  for  personal  Injuries  bub- 
talned  while  in  the  employ  of  the  company. 

The  plaintiff  waa  employed  by  the  company 
OS  ft  fir«nan  on  one  of  its  loooniotlTe  engines, 
and  tJie  mglne  on  wbldi  be  worked  ran  be- 
tween Shawnee  and  Halleyrllle.  On  the  8th 
of  F^mary,  1908,  while  rannlng  from  Hal- 
leyrllle  to  Shawnee^  the  oiglne  got  oat  of  or^ 
der.  An  examination  disclosed  that,  vhat  la 
called  In  the  testimony,  the  **eccentric"  was 
broken.  It  appears  that  the  eccentric  men^ 
timed  Is  connected  with  the  reverse  lever, 
and  controls  the  engine  as  to  traveling  for- 
ward or  backward.  The  eccentric  Uade  or 
shaft  Is  fostened  to  the  axle  with  what  are 
called  "straps,"  and  the  straps  are  fastened 
on  with  bolts.  It  was  necessary  to  remoTe  the 
eccentric,  and  the  plaintiff  and  engineer  went 
to  work  to  remove  it  The  mglneer  worked 
at  the  ud  connected  with  tlie  links,  which 
are  attadied  to  the  reverse  lever.  The  plain- 
tiff worked  at  the  other  end.  When  he  loos- 
ened the  bolts,  the  straps  f^  and  broke  and 
crushed  his  finger.  An  examination  showed 
that  the  blade  had  tieoi  broken  nearly  all 
the  way  acroas,  and  that  only  about  an  Incdi, 
or  inch  and  a  half,  of  the  distance  acroas 
the  blade  had  been  freshly  broken.  The 
br«ik  for  the  remaining  distance  across  the 
blade  had  been  done  so  long  that  the  ends 
had  become  bla(^  and  rasty.  The  evidence 
showed  that  It  was  the  duty  of  the  fireman 
to  assist  the  engineer  In  making  r^talra, 
should  the  necessity  arise  when  out  on  the 
road.  It  was  the  duty  of  the  roundhouse 
foreman  to  inspect  engines  before  they  were 
sent  oat  From  the  nature  of  the  break  In 
the  eccentric,  the'  Jury  had  the  right  to  pre- 
sume that  a  proper  luvectkn  would  have 
discovered  It 

There  was  a  verdict  and  judgmmt  for 
plaintiff,  and  defendant  has  appealed. 

The  defendant  contends  that  the  fallore 
to  Inspect  was  not  the  proximate  cause  of 
the  Injury,  and  that  no  higher  degree  of  lia- 
bility was  Imposed  npon  the  company  than 
if  there  had  been  no  defect  existing  at  the 
time  the  engine  waa  sent  out  and  the  neces- 
sity for  repairs  had  been  caused  by  some  ac- 
cident occurring  after  the  engine  went  out 

Negligence  Is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  drcumstanoee  of 
the  case,  or  doing  what  such  a  person  would 
not  have  done.  Railroad  Co.  v.  Jones,  95  U. 
S.  441,  24  U  Ed.  606.  In  Whittaker's  Smith 
on  Nei^lgence  it  is  said  that  nesllgenc^  In 
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law,  la  breach  of  doty  nnlDtentlonal  and 
proximately  produdng  injury  to  another 
possessing  eqaal  rights."  If  limited  to  ac- 
tionable negligence,  this  definition  is  correct ; 
bat  an  act  may  be  n^aigent  without  being 
the  proximate  cause  of  an  injury,  and  bence 
not  actionable. 

The  failure  to  inspect  the  engine  In  this 
case  was  negligence.  It  was  the  duty  of 
the  company  to  inspect  and  use  due  care 
to  send  out  its  engines  with  all  their  parts  in 
good  condition.  If,  by  reason  of  the  failnre 
to  inspect,  the  broken  part  had  deraUed  the 
engine  and  Injured  the  plaintilT,  there  would 
be  no  question  as  to  his  right  to  recover. 
The  connection  between  the  negligence  and 
the  Injury  would  have  been  direct,  natural, 
and  continuous.  But  under  the  facts  of  tills 
case  the  question  is  more  difficult  The  ques- 
tion here  is  whether  the  ne^igence  Is  the 
proximate  cause  of  the  injury. 

In  Milwaukee  &  St  Paul  R.  Co.  t.  Kellogg, 
94  U.  S.  469,  24  L.  Ed.  256,.  Mr.  Justice 
Strong  said :  "The  true  rule  is  that  what  Is 
the  proximate  cause  of  an  injury  Is  ordinari- 
ly a  question  for  the  Jury.  It  is  not  a  ques- 
tion of  science  or  of  1^1  knowledge.  It  is 
to  be  determined  as  a  fact,  in  view  of  the 
circumstances  of  tact  attending  It  The 
primary  cause  may  be  the  proximate  cause 
of  a  disaster,  though  it  may  operate  through 
successire  tostrnments,  as  an  article  at  the 
wd  of  a  chain  may  be  moTed  a  fiorce  ap- 
plied to  the  other  end,  that  force  XxSog 
the  proximate  cause  of  tiia  moTement,  or  as 
in  the  oft-cited  oase  of  the  squib  thrown  In 
the  market  plao&  Scott  v.  Shephord  (Squib 
Oase),  2  W.  Bl.  892.  The  question  always  Is : 
Was  there  an  unbroken  connection  between 
the  wrongful  act  and  the  injniy— a  ctoUnu- 
ous  oporatlonT  Did  the  fects  ctmstkute  a 
contlnuons  succession  of  eronta,  so  linked  to- 
getlier  as  to  make  a  natural  whol^  or  was 
there  sonw  new  and  indq>aident  cause  inter- 
vmlng  betwem  the  wrong  and  the  Injury? 
It  is  admitted  tliat  the  rule  is  dlfEhndt  of  ap- 
Xilicatlon.  But  it  la  generally  held  that,  in 
order  to  warrant  a  finding  that  negligence, 
or  an  act  sot  amounting  to  wanton  wrong,  is 
the  K>roxlniate  cause  of  an  injury,  It  most  ap- 
pear that  the  injury  was  the  natural  and 
probaUe  consequence  of  the  negligence  or 
wrongful  act  aiid  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
Btancea  •  •  ♦  We  do  not  say  that  even 
the  natural  and  probable  consequences  of 
a  wrongful  act  or  omission  are  in  all  cases 
to*  be  chargeable  to  misfeasance  or  nonfeas- 
ance. They  are  not  whm  there  is  suffi- 
cient and  lod^Ddant  cause  operating  be- 
tween the  wrong  and  the  Injury.  In  such  a 
case  the  resort  of  the  sufferer  must  be  to 
the  originator  of  the  Intermediate  cause.  But 
when  there  is  no  Intermediate  efficient  cause 
the  original  wrong  must  be  considered  as 
reaching  to  the  effect  and  proximate  to  it 
The  inquiry  must  therefore  always  be  whetiier 


there  was  any  Intermediate  cause,  discon- 
nected from  the  primary  fault  and  self -oper- 
ating, which  produced  the  injury.  Here  lies 
the  difficulty.  But  the  inquiry  must  be  an- 
swered in  accordance  with  common  under- 
standing." 

It  is  fundamental  that  in  order  to  CTeate 
a  liability  for  n^ligence  the  n^tig^ice  must 
be  the  proximate,  and  not  merely  the  remote, 
cause  of  the  injury.  "In  Jure  non  remota 
causa  sed  proxima  spectatur."  It  is  also 
the  law  that,  where  Uiere  Is  an  Interreailng 
human  agency  betwera  the  act  of  ne^ig^Ke 
and  the  Injury,  the  n^lig^ce  Is  not  the  pnoi- 
mate  cause  of  the  Injury,  unless  a  reasonal>le 
person  should  have  foreseoi  that  the  negli- 
gence would  naturally  have  put  the  Interven- 
ing agency  to  work.  The  rule  is  otherwise 
where  the  Injury  is  produced  by  the  negligence 
through  a  conUnnous  succession  of  occurrenc- 
es, feilowingeadi  otliw  naturally  and  directly 
in  obedience  to  natural  law  cause  and  ef- 
fect In  such  cares  the  person  guUty  of  neg- 
ligence is  liable  whether  be  could  reasonably 
have  foreseen  Uie  result  or  not  The  rule  in 
this  regard  is  w^  stated  In  Oilson  t.  Dela- 
ware &  Hudson  Canal  Co.,  66  Vt  213,  28  Atl 
70,  36  Am.  St  Bep.  802,  as  follows:  "It  is  a 
maxim  of  the  law  that  the  immediate,  not 
the  remote  cause  of  an  event  Is  regarded.  In 
the  aniUcation  of  this  maxim,  the  law  re- 
jects, as  not  constituting  ground  for  an  ac- 
tion, damage  not  flowing  proximately  from 
the  act  complained  of.  In  other  words,  the 
law  always  refers  the  damage  to  the  proxi- 
mate, not  to  the  remote,  cause.  It  is  laid 
down  in  many  cases  and  by  leading  text- 
writers  that  in  order  to  warrant  a  finding 
that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an 
Injury,  It  must  appear  that  the  Injury  was 
the  natural  and  pfobablo  sequence  of  the 
negligence  or  the  wrongful  act  and  that  it 
was  such  as  might  or  ought  to,  have  been 
foreseen  in  the  light  of  the  attending  circum- 
stances. But  this  rule  1b  no  test  in  cases 
where  no  Intervening  ^dent  cause  Is  found 
between  the  original  wongful  act  and  the  In- 
jurious consequ^ioea  complained  of,  and  In 
which  such  consequences,  although  not  prob- 
able, have  actually  flowed  in  unbroken  se- 
quence from  the  original  wrongful  act"  But 
In  ascertaining  whether  the  act  or  omission 
relied  upon  as  negligent  was  In  fact  so,  it 
is  always  proper  to  Inquire  whether  a  rea- 
sonable man  would  have  anticipated  Injury 
from  the  act  or  omission. 

In  the  case  of  Smith  v.  London  ft  South- 
western By.  Co.,  Lr.  6  a  P.  14,  Blaf^bum, 
J.,  delivering  an  oral  opinion,  and  therefore 
using  strong  and  vigorous  style  rarely  at- 
tained in  written  opinions,  and  using  illus- 
trations applicable  to  the  condition  of  Eng- 
lish society,  said:  "If  the  negligence  were 
once  established.  It  would  be  no  answer  that 
it  did  much  more  damage  than  was  expected. 
If  a  man  fires  a  gun  acroai  a  zoadf  "where 
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be  may  reasonably  anticipate  that  penons 
will  be  passing,  and  bits  some  one,  he  Is 
guilt;  of  negllgcjice  and  liable  for  the  Injury 
he  has  caused;  but  if  he  fires  in  bis  own 
wood,  where  he  cannot  reasonably  anticipate 
that  any  one  wUl  be,  he  Is  not  liable  to  any 
one  whom  he  shoots,  which  ehews  that  what 
a  person  may  reasonably  anticipate  Is  im- 
portant in  considering  whether  he  has  been 
negllguit;  but  If  a  person  fires  across  a 
road  when  It  is  dangerous  to  do  so,  and  kills 
a  man  who  Is  In  the  receipt  of  a  large  in- 
come, be  Is  liable  for  the  whole  damage,  how- 
eTer  great,  that  may  have  resulted  to  his 
family,  and  cannot  set  up  that  he  could  not 
have  reasonably  expected  to  have  injured 
any  one  but  a  labourer."  In  the  same  case 
Cbannell,  B.,  said:  "I  quits  agree  that  where 
there  is  no  direct  evidence  of  negligence  the 
question  what  a  reasonable  man  might  fore- 
see is  of  importance  in  considering  the  ques- 
tion whether  there  is  evidence  for  the  jury 
of  negligence  or  not,  and  this  is  what  was 
meant  by  Bramwell,  B.,  In  his  Judgment  In 
Blytb  T.  Birmingham  Water  Works  Oo.,  re- 
ferred to  by  Mr.  Klndgon;  but  when  it  has 
been  once  determined  that  there  Is  evidence 
of  negligence  the  person  guilty  of  it  Is  equal- 
ly liable  for  Its  consequences,  whether  he 
could  have  foreseen  them  or  not" 

In  Hughes,  G.  &  B.  of  Law,  text  Index 
*VegtieeQC6f"  the  rule  Is  stated  thus:  "Who- 
ever doet  a  wrongful  act  is  liable  for  all  the 
oonseQvenceg  that  may  ensue  in  the  ordinary 
ami  natural  course  of  events,  tlwugh  such 
consequences  be  tmmediatelv  and  directly 
brought  about  bv  intervening  causes,  if  such 
intervening  causes  vere  set  in  motion  by  the 
original  wrongdoer.  If  an  indepmdent  agen- 
cy intervene,  this  loiU  break  the  causal  con- 
nection, unless,  under  all  the  circumstances 
of  the  case,  this  intervention  itself  should 
ftave  been  anticipated."  This  principle  has 
been  applied  In  a  nomber  of  cases,  and  in 
a  number  of  different  conditions.  See  Flah- 
bnm  V.  Burlington,  etc.,  B.  Co.,  127  Iowa, 
4S3, 103  N.  W.  481;  Burk  v.  Creamery  Pack- 
age Mfg.  Co.,  126  Iowa,  730,  102  N.  W.  793, 
106  Am.  St  Rep.  377;  I^ne  v.  Atlantic.  Ill 
Mass.  136. 

Applying  the  role  laid  down  above,  Is  thr 
defendant  liable?  The  injury  to  plaintiff  did 
not  follow  in  direct  and  unbroken  sequence 
from  the  defoidant^s  negligence.  The  inde- 
pendent agency  of  the  plaintiff  himself  inter- 
vened, but  It  is  believed  that  the  company  Is 
llablfc  A  somewhat  similar  case  Is  Fish- 
bum  v.  Burlington,  etc.,  R.  Co.,  127  Iowa, 
483, 103  N.  W.  481.  In  that  case  the  injured 
person  was  a  child  of  tender  years.  A  doubt 
was  there  expressed  as  to  whether  a  person 
being  of  mature  years  would  not  have  been 
guilty  of  contrlbntory  negligence  In  that 
case.  A  fence  had  been  so  defectively  con- 
structed thai  it  was  blown  over  by  the  wind. 
The  child  that  was  afterwards  Injured,  as- 
sisted by  anotlwr  ehild,  set  up  the  fence. 
It  was  ftfterwardfl  Mown  down  again,  and 


struck  and  Injured  the  child.  The  court 
said:  "If  the  owner  of  the  garden,  or  any 
person  of  mature  years  interested  therein, 
had  dlscov^ed  the  prostrate  panels,  and  re- 
stored them  to  their  position  against  the 
wire  fence,  and  had  thereafter  been  Injured 
by  reason  of  sudi  panels  being  again  blown 
down,  he  might  possibly  be  precluded  from 
a  recovery  of  damages  on  the  ground  of  con- 
tributory n^llgence;  but  we  feel  very  cer- 
tain his  act  would  not  be  such  an  Indepoid- 
ent  intervening  cause,  disconnected  from  the 
primary  act  complained  of,  and  not  reason- 
ably  to  have  been  anticipated  by  the  defend- 
ants, as  would  be  required  to  relieve  the  lat- 
ter from  liability  for  negligence  in  the  origi- 
nal construction."  But  it  Is  not  suggested 
in  the  opinion  that  an  adult  would  have  been 
gnU^  of  contributory  n^ligence  If,  In  at- 
tempting to  set  up  the  fence.  It  had  then  and 
there  blown  over  and  Injured  him. 

The  plaintiff  in  this  case  was  not  guilty  of 
negligence  In  attempting  to  repair  the  engine. 
That  the  defect  would  cause  the  engine  to 
break  down,  and  oonsequoitly  require  the 
plaintiff  to  attempt  to  repair  it,  was  in  every 
way  probable,  and  should  have  been  anticipat- 
ed. It  Is  true  that  It  was  his  duty  to  make 
repairs  while  on  the  road;  and  It  Is  also 
true  that  he  could  not  recover  for  injuries 
received  while  making  such  repairs,  where 
the  repairs  were  not  made  necessary  through 
the  fault  of  the  company.  Under  the  rules 
promulgated  by  the  company  for  the  gov- 
ernment of  its  employ^,  the  company  were 
required  to  Inspect  and  to  use  care  to  said 
out  Its  engines  In  good  condition.  It  was  the 
duty  of  the  company  to  use  due  care  to  pre- 
vent the  necessity  for  repairs  on  the  road; 
and  when  by  Its  failure  to  use  such  care  the 
repairs  were  made  necessary,  and  the  risk  of 
Injury  to  plaintiff  thereby  Increased,  it  be- 
came liable  for  injuries  received  while  mak- 
ing them.  The  danger  of  injury  while  mak- 
ing such  repairs  was  a  risk  against  which  It 
was  the  duty  of  the  company  to  qse  care  to 
protect  the  plaintiff.  He  was  to  repair  only 
In  cases  of  emergencies,  such  as  the  company, 
by  reasonable  care,  could  not  provide  against: 
and  the  company  had  no  right  to  place  him 
in  the  employment  of  making  repairs,  where 
by  reasonable  care  it  could  have  prevented 
the  necessity  for  such  employment 

In  Conlon  v.  Ohio  Short  Line  Railway  Co., 
23  Or.  499,  32  Pac.  397,  the  court  said:  "The 
defendant  claims  that,  under  the  facts  dis- 
closed by  the  evidence,  it  was  not  liable  for 
the  Injury  which  the  plaintiff  sustained,  be- 
cause the  risk  arising  from  the  plalntlCfs 
employment,  in  assisting  to  remove  the  ob- 
struction from  the  track,  was  not  increased 
by  any  act  of  omission  or  commission  of  the 
defendant,  but  the  correctness  of  this  prop- 
osition dep^ds  upon  the  fact  whether  the 
defendant  was  negligent  In  not  using  prop- 
er care  before  the  storm  to  ke^  the  bridge 
in  repair,  or  to  ascertain  the  condition  of 
the  track  or  bridge  aftw       sfcoxin ;  for  if 
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the  Injury  whlcit  the  plaintiff  austalned  was 
the  reealt  of  an  omission  of  the  defendant  to 
take  the  proper  precautlonar;  meaauree,  ei- 
ther before  or  after  the  storm,  to  lessen  or 
avoid  the  UablUty  to  accident,  It  did  not 
arise  out  of  any  risk  which  the  plaintiff  aa- 
snmedaa  incident  to  Us  employmat.  •  •  • 
It  may  be  admitted  that  If  the  performance 
of  his  dntlea  had  leqnlred  that  he  ahoald 
ride  over  the  track  from  place  to  place, 
where  bis  serrlcn  were  needed  to  dear  the 
track  of  obstructions,  the  risk  he  assumed 
Included  the  danger  (tf  bridges  behig  vnder- 
nUned  <v  swept  out  bgr  freshets  or  floods, 
when  they  occurred  from  Inerltable  accident, 
bat  not  when  the  danger  might  have  been 
ascertained  and  arerted  in  time  to  avoid  the 
Injury  by  the  exerdse  <^  reasonable  care  or 
of  iffoper  precaution.'' 

The  tacts  of  the  case  from  which  the  above 
quotation  is  made  are  not  at  all  similar  to 
the  facts  of  the  case  at  bar;  but  the  principle 
that,  though  a  man  assumes  the  risk  of  a  cer- 
tain  employment,  it  Is  the  duty  of  the  mas- 
ter to  protect  him  from  the  risk,  as  far  as 
be  reasonably  can.  Is  there  ^dded.  See, 
also,  Greenlee  v.  Southern  Ballway  Co..  122 
N.  a  977.  aO  S.  B.  116,  41  L.  B.  A.  899,  65 
Am.  St  734. 

In  Pullman  Palace  Gar  Oa  v.  LaadE,  143 
IlL  242,  32  N.  B.  28St  18  U  B.  A.  216,  the 
lAalntiff  was  employed  by  the  defendant  to 
bum  brick  with  crude  oU,  and  before  bis 
Injury  had  assisted  in  bumlz«  several  kilns 
of  brick.  On  tUe  day  of  the  injury  a  change 
had  been  made  in  one  of  the  supply  pipes 
of  oil,  so  that  it  could  only  be  cut  off  at  two 
points,  one  at  the  tank  and  the  other  where 
the  small  burner  pipes  Join  the  feed  pipes. 
There  had  formerly  been  a  stopcock  at  the 
J<dning  of  the  supply  pipe  and  the  feed  pipe. 
The  hose  carrying  oil  from  tibe  car  which 
supplied  it  to  the  Ulna  bmvt,  and  the  oil 
caught  fire.  The  employte  were  unable^  on 
account  of  the  heat,  to  cut  off  the  flow  of 
oil  nearest  the  kiln,  and  the  plaintiff,  while 
trying  to  move  the  car,  was  burnt  because 
the  flow  of  oil  could  not  be  cut  off.  If  the 
middle  cock  had  been  on  the  supply  pipe,  it 
could  have  been  stopped.  In  sustaining  a 
Judgment  for  plaintiff,  the  court  said:  "That 
the  master,  although  not  held  to  guarantee 
the  absolute  perfection  and  suitableness  of 
the  machinery  and  appliances  furnished  the 
servants,  Is  nevertheless  bound  to  provide 
that  which  Is  safe  and  suitable  for  carrying 
on  the  business  In  which  the  servant  is  en- 
gaged, and  is  held  to  the  employment  of  ev- 
ery precaution  which  a  reasonably  prudent 
man  would  exercise  under  like  circumstances, 
is  well  established.  Ai'tslng  by  Implication 
from  the  contract  of  employment,  as  well  as 
from  reasons  of  public  policy  and  natural 
Justice,  the  duty  rests  upon  the  master, 
whether  a  corporation  or  a  natural  person, 
not  to  expose  the  servant,  in  the  discharge 
of  his  duty,  to  perils  and  dangers  against 
which  the  master  may  guard  by  the  exerdse 


of  reasonable  care;  Pennsylvania  Go.  v. 
I^ch,  90  lU.  333;  Fairbank  r.  Haentzsdie. 
73  IlL  236;  Missouri  Furnace  Oo.  v.  Abend. 
107  lU.  44  [47  Am.  Bap.  425].  Hence  the 
rule  is  that  the  master  must,  either  person- 
ally or  by  his  agent.  If  an  individual,  and 
by  Its  agents,  if  a  corporation,  exerdse  rea- 
sonable and  proper  care,  taking  Into  eouslder- 
ation  the  nature  of  the  business  and  tiie  tai- 
strumentalltles  employed,  to  provide  and 
keep  In  suitable  repair  uid  conditUm  safe 
and  suitable  machinery  and  appliances,  ade- 
quately sufficient  for  use  by  the  servant  in 
and  about  the  business  in  which  they  are  to 
be  used  by  him;  and  If  a  swvant  Is  Injured 
in  consequence  of  a  neglect  of  such  duty  or 
a  negligent  discharge  of  it,  he  bdng  in  the 
exercise  of  ordinary  care  for  hts  own  safety, 
the  master  is  liable.  Gases  supra;  Chicago 
&  Alton  Railroad  Oo.  v.  Piatt,  89  IlL  141; 
Railroad  Co.  v.  Troesch,  68  111.  545  [18  Am. 
R^  6781;  Calumet  Iron  &  Steel  Co.  v.  Mar- 
tin, 115  111.  358  [3  N.  m  466] ;  Wood  on  Mas- 
ter and  Servant,  |  826  et  seq. ;  Beach  on 
Contributory         |  123 ;  Hough  v.  Railroad 

Oo,.  100  rr.  s.  213  [25 1*  Ed.  6121." 

Of  course.  If  the  defendant  had  used  due 
care  to  send  out  the  engine  In  good  condi- 
tion, and  the  shaft  had  broken  after  it 
went  out,  the  defendant  would  not  have  been 
liable.  Neither  could  an  employe  regularly 
engaged  In  repairing  the  machinery  of  the 
company  recover  for  an  injury  received  as 
the  one  complained  of  here,  however  negli- 
gently the  necessity  for  repairs  might  haTe 
been  caused,  because  It  was  his  regular 
business  to  repair,  and  the  danger  in  his  em- 
ployment was  exactly  the  same,  whether  the 
repairs  were  made  necessary  by  negligence  or 
accident  But  In  this  case  the  repairs,  under 
the  circumstances,  were  made  necessary  by 
the  negligence  of  the  company,  and  enhanced 
the  risk  of  injury.  The  Intervention  of  the 
act  of  the  plaintiff  between  the  negligence 
of  the  company  and  the  Injury  should  have  * 
been  anticipated.  When  the  engine  broke, 
it  became  necessary  to  repair.  The  plaintiff 
could  not  go  off  and  leave  it  It  should  tiave 
been  foreseen  that  he  would  attempt  to  rem- 
edy the  d^ect  and  thereby  incur  the  risk  of 
Injury. 

The  defendant  Is  charged  with  knowledge 
of  the  defect,  aud  knowing  the  defect  it  must 
have  known  that  some  sort  of  Injury  was  like- 
ly to  r^nlt  It  must  have  known  that  if 
nothing  worse  happtfied  Vie  shaft  would 
break,  and  that  it  would  be  necessary  to  re- 
pair it,  and.  thereby  the  risk  of  injury  would 
be  enhanced.  It  Is  true,  as  argued  by  the 
defendant,  the  plaintiff  could  have  g<me  off 
and  left  the  engine,  but  It  should  have  been 
so  antldpated  that  he  would  not  do  so,  and 
tbat  he  would  attonpt  to  x^lr  tt  just  aa 
he  did. 

The  Judgment  should  be  afllnned. 
FEB  CUBIAIL  Adopted  in  wholsi 
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MOORB  T.  STATE. 
(CMmfaMl  Court  of  Appeal*  of  OUahomi.  Ju. 
IS,  1918.) 

(BtUahu9  &y  «A«  Court.) 

Cbxhihal  Law  a  1180*)— Appeai.  akd  Es- 
BOB — Rbview — Scope  and  Exte^tt. 

When  an  appeal  ia  takeo  to  this  cburt  by 
a  I>ersoD  convtcted  of  vlolatiag  the  criminal 
laws  of  this  state,  aod  no  brief  is  filed  on  his 
behalf,  and  no  appearance  made  for  oral  ar- 

Sment,  tbia  coort  will  examine  tbe  record  for 
Ddamental  errors  on^,  and,  if  none  be  dis- 
closed, tbe  jodgment  of  tbe  trial  court  will  be 
affirmed. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2065-2970;  Dea  Dig.  i 
1130.*] 

Appeal  from  Murray  County  Court,  Har- 
ry W.  FltidlUK  Jndge. 

wm  Moore  was  convicted  of  violatlns  tbe 
prohibitory  law,  and  appeals.  Affirmed. 

Sknanuel  &  Broadbent,  of  Snlphnr,  for 
plaintiff  in  error.  Smith  O.  Blatson  and 
a.  Q.  spUman.  Aast  Attys.  Gen.,  for  the 
State 

ARMSTBONO,  J.  Tbe  plaintiff  in  error, 
WIU  Moore,  was  convicted  in  tbe  county 
court  of  Mnrray  county  on  a  charge  of  hav- 
Ing  In  his  possession  intoxicating  liquors  for 
tbe  purpose  of  selUi^  tbe  same,  and  bis  pun- 
ishment fixed  at  imprisonment  In  tbe  coun- 
ty Jail  for  a  period  of  80  days  and  a  fine  of 
$7Sb  We  bSTe  carefully  examined  the  record 
and  find  no  error  auffident  to  Justify  a  re- 
T«rsal  of  the  Jndgmwit  No  brief  was  filed 
on  behalf  of  tbe  plaintiff  in  error,  and  no 
appearance  made  for  oral  argument 

This  court  examined  the  record  for  fun- 
damental orrors  only,  and,  finding  none,  tbe 
Jndgmoit  la  affirmed,  with  direction  to  the 
trial  court  to  oiforce  the  Jndgmoit  and  srai- 
teaMife 

rUBMAN,  F.  J.,  and  DOTLB,  J„  concor. 


McRAB  T.  STATU. 
(Criminal  Ooart  of  Appeals  of  Oklahoma. 

Jan.  13,  1913.) 

fEyllabut  hy  the  Court) 

1.  CnnnNAL  Law  (S  673*)— ^TbiaI/— MonTB— 
EviiiKxcE— Limitation. 

W^ipre  the  motive  of  a  person  for  going  to 
a  o<>rtnin  place  or  for  doing  a  certain  act  is 
material,  it  ik  permissible  to  show  the  reasons 
for  the  prpspnce  of  sucb  per»>r>n  at  such  place 
or  for  committing  the  act  which  is  tbe  subject 
of  inquiry-:  hut,  where  such  evidence  is  admit- 
ted, the  jury  should  be  dearly  instructed  b;  the 
conrt  as  to  the  reason  for  which  it  was  received 
and  Khoiild  t>e  prohibited  b;  the  court  (rum  con- 
ridpring  it  for  any  other  purpose. 

[Kd.  Nirte. — For  other  cases,  see  Criminal 
Lavr.  (Vnt.  Dig.  M  1597,  1872-lS7fl;  Dec  Dig. 
f  «73.*1 

2.  T(tTOXTCATI!*e  TjTQUOBS  (f  22«*)— SKIZUBB— 
MOTIVK  or  QmcEB. 

When'  the  motive  of  an  officer  for  making 
a  seizure  of  intoxicating  liquors  is  not  an  issue 


In  a  case,  It  is  Improper  to  allnw  him  to  state 
any  InformatioQ  which  be  bad  received  and  up- 
on which  be  acted  in  making  aucb  seixure. 

TEd.  Note.— For  other  canes,  see  Intoxicating 
^uors.  Cent  Dig.  H  2S2-280;  Dec.  Dig.  S 

8.  Criminal  Law  (S  1169*)  —  Appeal— Re- 
view—Hearsay  liviDENCK. 

Where  hearsay  evidence  has  been  received 
which  reasonably  contributed  to  a  verdict  of 
guilty,  the  inception  of  such  evidence  does  not 
constitute  harmless  error,  but  will  be  ground 
for  reveraaL 

fKd.  Note^EV>r  other  cases,  see  Oiminal 
I^w,  Cent.  Dig.  H  8187-3143;   Dec  Dig.  i 

iie9.*] 

4.  CORSTITUTIONAI,  LAW  (|  268*)— DlTE  PRO- 
CESS OF  Law— Conviction  on  Heabsat  Ev- 
idence— Suspicion. 

A  conviction  based  upon  heantay  evidence 
or  upon  suspicion  is  not  obtained  by  due  process 
of  law  and  is  contrary  to  the  Constitution  of 
this  state  and  also  to  tbe  Constitution  of  the 
Upited  States. 

lEd.  Note.— For  otiier  eases,  see  Constitution- 
aMUw,  Gent  Dig.  ||  766^  757;  Dec  Dig.  f 

Appeal  from  Superior  Court,  Orady  Goon- 
ty :  M'ill  Linn,  Judge 

Bin  McRae  and  Bob  Powell  were  Jointly 
prosecuted  for  having  possession  of  intoxicat- 
ing liquors  for  tbe  purpose  of  unlawfully  dis- 
posing of  tbem.  Powell  was  convicted  and 
sentenced  to  i>ay  a  fine  of  $500  and  be  con- 
fined six  months  In  tbe  cotmty  Jail,  while  Mc- 
Bae  was  fotmd  guilty  end  punishment  asses- 
sed, and  he  appeals.  Reversed. 

A.  L.  Herr,  of  Cblckashar  for  appellant 
Smith  O.  Mstson  and  0.  J.  Davenport;  Aast 
Attya.  Gen.,  for  the  State. 


FURMAN.  P.  J.  Upon  tbe  trial  of  this 
cause  G.  W.  Featberetone,  a  deputy  sheriff 
of  Grady  county,  testified  that  be  was  ac- 
quainted with  appellant  and  one  Bob  Powell; 
that  on  tbe  20tb  day  of  May,  1911,  be  bad  oc- 
casion to  make  a  certain  search  of  a  room 
in  ttie  Scotty  rooming  bouse  in  the  city  of 
Ghtckasha.  He  then  testified  as  follows :  "Q. 
What  was  tbe  cause  of  your  making  tbe 
search?  By  Counsel  for  the  Defendants: 
Objected  to,  If  the  court  please,  for  the  rea- 
son that  it  is  incompetent  irrelevant  and  tan- 
material.  (Which  objection  was  then  and 
there  by  the  court  overruled,  and  the  defend- 
ants duly  saved  an  exceiitlon.)  A  Why, 
we  bad  had  complaints.  By  Couns^  for  the 
Defendants:  Wait  a  minute.  We  move  to 
strike  out  tbe  answer  of  tbe  witness  as  in- 
competent, irrelevant,  and  immaterial  and 
purely  c-alls  for  hearsay  testimony.  (Which 
objection  was  then  and  there  by  the  conrt 
overruled,  and  the  defendants  duly  saved  an 
exception.)  Q.  What  was  the  cause  of 
your  making  tbe  search?  A.  We  had  infor- 
mation that  tbey  were  handling  beer  and 
whisky  up  there  in  some  of  those  rooms — ^it 
is  tbe  annex  of  the  Scotty  rooming  bouse  up 
there.  Q.  Who  was?  By  Counsel  for  tbe 
Defendants :  Objected  to,  if  tbe  conrt  please, 
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aa  Incompetent,  Izrelerant,  and  Immaterial, 
because  It  clearly  abows  bearaay  testimony. 
By  Counsd  for  Plaintiff:  It  Is  offered.  If 
your  honor  please,  to  show  the  motive  of  Mr. 
Featfaerstone  In  making  this  search.  By  the 
Court:  I  wUl  overrule  the  objection,  gentle- 
men. (To  which  ruling  of  the  court  the  de- 
fendant then  and  there  duly  saved  an  excetv- 
tion.)  Q.  You  had  information  that  who 
was  handling  beer  there,  Mr.  Featherstone? 
A.  Well,  that  the  defendants  here  were 
seen  going  and  coming  up  and  down  the 
stairs  tber&  Q.  Fronai  where?  By  Ooun- 
sel  for  the  Defendants:  Defendants  now 
more  the  court  to  strike  the  answer  of  the 
witness  out  for  the  reason  that  it  Is  not  re- 
sponsive to  the  question,  and  for  the  further 
reason  that  the  testimony  given  is  Incompe- 
tent, irrelevant,  aijd  immaterial  and  wholly 
hearsay  testimony.  (Which  motion  was  then 
and  there  by  the  court  overrnled,  and  the  de- 
fendants duly  saved  an  exception.)  Q.  The 
defendants  were  going-  and  coming  from 
where  to  where?  A.  They  were  going  from 
and  coming  to  this  Scotty  rooming  house 
there,  and  they  were  In  business  on  the  cor- 
ner of  Third  street  and  Kansas  avenue." 

[1-4]  The  court  doubtless  admitted  this 
testimony  npon  the  theory  that  the  county 
attorney'  had  the  right  to  show  the  motives 
of  the  officers  in  making  the  raid.  Where  the 
motive  of  any  person,  be  he  officer  or  not,  for 
going  to  any  place  or  for  doing  any  act,  la 
material.  It  is  always  admissible  to  show  the 
reasons  for  the  presence  of  such  person  at 
such  place  or  for  doing  the  act  which  Is  the 
subject  of  inquiry.  Where  such  evid^ce  is 
admissible,  the  jury  should  be  <dearly  In- 
structed  by  the  court  as  to  the  reasons  why 
it  was  received  and  should  be  prohibited  by 
the  court  from  considering  It  for  any  other 
puipoaa  The  announcement  by  the  county 
attorney  of  the  purpose  for  which  the  testi- 
mony was  oftered  was  not  alone  Buffldeot. 
The  motive  of  the  officer  was  not  in  Issue 
in  this  case  and  had  not  been  In  any  manner 
attacked.  Neither  were  the  jury  Instructed 
as  to  the  purpose  for  which  this  testimony 
was  acbnitted.  It  was  purely  hearsay  and 
did  not  come  within  any  of  the  nceptions 
admitting  such  evidence  The  persons  who 
gave  the  offlcm  the  informatiou  desoibed 
should  have  beoi  summoned  as  wltneesM 
and  placed  upon  the  stand  and  subjected  to 
cross-examination,  so  that  the  Jury  might 
have  been  able  to  determine  as  to  whether  or 
not  these  statements  were  based  upon  th^ 
own  personal  knowledge  or  were  merely  a 
matter  of  rumor  or  suspicion.  If  hearsay 
of  this  kind  was  admissible  as  evidence,  no 
man,  however  Innocent,  would  be  safe,  and 
any  man  might  be  convicted  of  an  offense 
with  which  he  was  not  in  any  manner  con- 
nected. Section  15  of  Williams*  Const.  OkL 
provides:  "No  person  shall  be  deprived  of 
ate,  liberty     property  without  due  process 


of  law."  No  (me  win  contend  that  a  convic- 
tion based  upon  hearsay  and  suspicion  con- 
stitutes due  process  of  law.  Even  if  this  pro- 
vision were  not  In  our  Constitution,  the  four- 
te^th  amendm^t  to  the  Constitution  of  the 
United  States  Is  as  follows:  "No  state  shall 
make  or  raforce  any  law  which  shall  abridge 
the  privileges  or  Immunities  of  dtlzois  of 
the  United  States;  nor  ahall  any  state  de- 
prive any  person  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  doiy  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

Under  this  provision  no  state  or  court  has 
the  right  to  deprive  any  parson  of  life,  liber- 
ty, or  property  except  in  a  lawful  manner 
and  upon  lawful  evidence.  It  Is  true  that 
the  admission  of  Illegal  testimony  does  not 
necessarily  deprive  a  defendant  of  due  pro- 
cess of  law,  because  the  other  testimony  In 
a  case  might  show  that  It  did  not  affect  the 
results ;  but  where  Illegal  evidence  Is  admit- 
ted which  is  material  in  Its  character  and 
which  goes  directly  to  the  question  at  Issue, 
and  where  the  record  shows  that  such  evi- 
dence reasonably  contributed  to  a  verdict  of 
guilty,  then  such  a  conviction  cannot  be  said 
to  have  been  obtained  by  due  process  of  law. 
This  la  the  condition  of  the  record  now  be- 
fore us.  The  hearsay  evidence  admitted  was 
material  and  directly  Involved  the  pivotal 
points  in  the  case,  and  without  this  testi- 
mony the  jury  might  well  have  returned  a 
verdict  of  acquittal.  We  cannot  therefore 
say  that  the  introduction  of  this  evidence 
was  harmless  error. 

The  Judgment  of  the  loww  court  la  there- 
fore reversed,  and  Uie  cause  la  runanded  for 
a  new  trlaL 

ABMSTBONQ  and  DOZLS^  JJ,  concur. 


McSPADDEN  v.  STATEL 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 

13,  1913.) 

(BvUahtm  by  the  Court.) 

L  JURT  <|  24*}— TKUL  BT  Jtmr— ASSnBSHXITT 

OF  PunisHUEnr. 

{a)  In  att  caaea  of  conviction  by  a  jury  for 
any  offense  against  the  laws  of  the  state  of 
Oklahoma,  if  the  defendant  requests  It,  the 
court  must  submit  the  question  of  punishment 
to  the  jury,  and  It  is  error  ba  the  court  to 
overrule  bucd  reqaeiL 

[Ed.  Note.— For  other  cases,  see  Jnry,  CeaL 
Dig.  i  143 ;  Dec.  Dig.  {  24.*] 

2.  Cbiuinai,  Law  (f  1183*)— Afpeai,  and  Eh- 
Boa— DisFosmoN  or  Oausk— MoDincATioir 

or  JUDOHENT. 

(b)  If  the  court  refuses  to  submit  the  que^ 
tion  oi  punishment  of  a  defendant  to  the  fury, 
when  requested  so  to  do,  such  refusal  will  not 
necessariiy  result  In  the  reversal  of  a  case,  but 
this  court  upon  appeal  may  so  modify  the  Judg- 
ment as  will  prevent  injustice  to  the  defendant. 

[Ed.  Note,— For  oUter  cases,,  see  GrImlniJ 
Law.  Cent  Dig.  H  819{HUI»;  Dee.  Dig.  i 
1183.*] 
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8.  Gbzioitaz.  lukw  (I  1100%*)— TBZAi>-Ooir- 
DUOT  in  Oenkbai. 

(c)  Attorneys  for  a  defendant  are  entitled 
to  ftnd  mnat  recriva  absolntely  fair  trtatment 
at  tbe  banda  of  tha  trial  court;  and  when  this 
la  not  accorded  tbem,  and  tfaa  error  la  of  aneh  a 
eharacto  that  It  maj  have  influenced  tha  jnry 
In  finding  a  vardlct,  a  conTicti<m  will  ba  re< 
versed. 

[Ed.  Note.— For  other  caaea,  see  Oriminal 
Law.  Gent.  Dig.  IS  3U4r-S126;  Dec  Dig.  S 

Appeal  from  Rogers  Connt7  Court;  H. 
Tom  Kight,  Judge. 

Otto  McSpadden  was  conrlcted  of  nnlaw- 
tal\j  aelUng  Intoxicating  lignors,  and  hie 
pnnlshniait  was  assessed  at  a  fine  of  $500 
and  six  months'  imprisonment,  and  he  ap- 
pealflL  Beversed  and  remanded  for  new 
trial. 

Archibald  Bonds  and  J.  I.  Howard,  both 
of  daremore,  for  appelant  Smith  a  Mat- 
ma  and  XL  O.  l^llman,  Asst  Att^a.  Gen^  for 
the  State. 

FURMAN,  P.  3.  [1]  We  only  deem  It  nec- 
essary to  dlBcnss  one  of  the  questions  present- 
ed by  the  record.  Whoi  this  case  was  tried, 
counsel  for  appellant  requested  the  court  to 
instruct  the  Jury  that,  If  they  found  the  de- 
fendant  guilty,  they  might  assess  his  punish- 
ment. This  request  was  denied  by  the  court, 
to  which  action  of  the  court  the  appellant 
dnly  excepted  at  the  time.  SecUons  2028 
and  2029,  Comp.  Lawa  1909,  are  aa  follows: 

"Sec  202&  Jury  May  Assess  Punishment 
— In  all  cases  of  a  verdict  of  oonTlctlon  tot 
any  offense  against  any  of  the  laws  of  the 
state  of  Oklahoma,  the  Jury  may,  and  shalf 
upon  the  request  of  the  defendant  assess  and 
declare  the  punishment  In  their  verdict  and 
the  court  shall  render  a  Jadgment  accord- 
ing to  sndi  rerdlct,  except  as  bwelnafter 
provided. 

"Bee  202a  Failure  ot  Jury.— Wliwe  the 
Jnry  And  a  vedlct  of  guUty,  and  Call  to 
agree  on  the  pnniabmoit  to  be  Inflicted,  or 
do  not  declare  amSi  punishment  by  thdr  ver- 
dict, the  court  ahall  aaaass  and  declare  the 
pnniahment  and  raider  the  Judgmoit  accord- 

Under  these  statutes,  it  was  appellant's 
right  to  have  the  question  of  punishment 
■nbmltted  to  the  Jury  if  he  so  demanded, 
and  to  give  the  Jnry  the  privilege  of  assess- 
ing such  punishment  if  they  saw  flt  The 
court  therefore  erred  in  overruling  the  re- 
quest  of  appellant  to  submit  the  question  ot 
punishment  to  the  jnry. 

[2]  SecUon  6955,  Oomp.  Laws  1900,  la  as 
follows:  "The  appellate  court  may  reverse, 
afflriD  or  modify  the  Judgment  appealed 
from,  and  may,  If  necessary  or  proper,  order 
a  new  triaL  In  either  case,  the  cause  must 
be  remanded  to  the  court  below,  with  proper 
Instructions,  and  the  opinion  of  the  court, 
within  the  tim^  and  in  the  manner,  to  be 
prescribed  by  rule  of  the  court" 


In  the  case  of  Frlta  v.  State,  128  Pac  170. 
decided  at  the  November  term  of  this  court. 
Judge  Doyle,  discussing  this  statute,  said: 
"Under  this  statute,  this  court,  exerdstng  its 
revlaory  Jurisdiction,  has  the  power  and  au- 
thority to  modify  any  Judgment  appealed 
from  by  reducing  the  sentence.  However, 
that  power  should  not  be  exercised  unless  It 
is  apparent  that  injustice  has  been  done." 

As  the  Jury  agreed  unanimously  that  ap- 
pellant was  guilty,  If  the  question  of  pun- 
ishment had  been  submitted  to  them  they 
could  not  have  done  less  than  fix  his  punish- 
ment at  30  days'  conflnement  In  the  county 
jail  and  a  fine  of  960,  while  they  might  have 
assessed  It  at  a  fine  of  $500  and  six  months' 
Imprisonment  If  they  had  done  so,  we 
would  not  have  regarded  the  punishment  as 
excessive  The  trial  court  did  not  have  the 
right  to  substitute  his  jadgment  for  that  of 
the  Jury  on  the  subject  of  punishment  after 
the  defendant  had  requested  that  this  be  left 
to  the  jury.  If  the  matter  had  stopped  here, 
we  could  and  would  have  affirmed  the  con- 
viction and  modified  the  judgment  by  reduc- 
ing the  punishment  to  the  least  amount 
which  could  have  been  inflicted  by  the  jury, 
and  ther^y  have  avoided  the  p(wslblllty  ot 
injury  to  appellant  on  account  of  the  error 
of  the  trial  judge. 

[3]  In  fact,  we  at  flrst  Intended  to  make 
this  disposition  of  the  case,  but  upon  mak- 
ing a  second  and  more  careful  examination 
of  the  case-made,  we  find  that  when  coun- 
sel for  appellant  requested  the  court  to  sub- 
mit the  question  of  pimlshment  to  the  jury, 
the  court  not  only  did  not  comply  with  this 
request  but  flned  counsel  for  appellant  $5  for 
contempt  of  court  which  he  was  forced  to 
pay.  In  the  case  of  Ostendorf  v.  State,  128 
Pac.  143,  decided  at  the  November  term  of 
this  court  we  clearly  stated  that  It  was  the 
right  and  duty  of  counsel  f6r  a  defendant  to 
do  everything  that  was  fiilr  and  legal  to  pro- 
tect the  substantial  rlgSits  of  their  clioits, 
and  in  so  doing  ttier  should  be  upheld  by  the 
courts.  We  have  also  repeatedly  declared 
that  attorneys  fbr  a  defendant  were  entlded 
to  and  must  receive  absolutely  fhlr  treats 
mmt  at  the  hands  of  tlie  courts  and  prose- 
cnttog  attorneys;  and  we  intend  to  enforce 
this  rale  rigidly.  It  leqalres  no  argument  to 
show  that  unftlmesB  and  Justice  cannot  be 
harmonized  with  each  other.  Counsel  for 
appellant  In  this  case  was  dearly  within  his 
rights  in  requesting  the  court  to  submit  the 
question  of  punishment  to  the  Jury.  To  refuse 
to  grant  this  request  and  at  the  same  time  to 
adjudge  counsel  guilty  of  contempt  of  court 
and  fine  him  for  the  sam^  was  a  flagranfl 
outrage  on  his  rights,  and  could  not  have 
been  otherwise  than  Injurious  to  appellant 
Courts  have  no  right  to  humiliate  and  out- 
rage lawyers  for  the  defense  for  doing  their 
du^.  The  effect  of  this  necessarily  creates 
the  Impression  upon  the  minds  of  the  jury 
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Uiat  counsel  for  the  defeoBe  has  been  guilty 
of  nuftiirnen  and  improper  conduct,  and  this 
is  calralated  to  excite  their  prejudice  against 
the  defendant.  It  may  be  accepted  as  a  car- 
dinal principle  of  criminal  Jurisprudence 
that  felmees  la  a  necessary  element  In  the 
trial  of  criminal  cases  In  this  state.  Attor- 
neys for  the  defense  may  rely  with  confi- 
dence upon  the  protection  of  this  court  as 
long  as  they  act  within  their  legal  rights. 
This  Is  as  much  our  duty  as  It  is  to  condemn 
their  conduct  when  th^  are  guilty  of  unpro- 
fessional practice. 

Because  of  the  conduct  of  the  trial  court 
as  above  pointed  out,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  is  re* 
manded  for  a  new  trlaL 

ARMSTRONQ  and  DOYLE,  JJ.,  concnr. 


HARGROVE  t,  STATB. 
(Criminal  Gonrt  of  Appeals  of  Oklahoma. 
Jan.  13, 1918.) 

(Bi/ltabv$  hy  the  Oovrt.) 
1.  Gbihihal  Law  (8  430*)  —  Tmtoxicatino 
LIQUOBS  (11  224,  233*)  —  Cbiuikal  Peob- 
EcUTioNS— Admission  or  Evioenck. 

A  certified  cop;  of  tlie  record  of  tbe  United 
States  Internal  revenue  collector  for  tbe  dis- 
trict of  Oklahoma,  stiowiog  the  payment  of  a 
Bpecial  revenue  tax  for  pursuing  the  buainesB  of 
retail  liquor  dealer  in  Oklahoma,  la  admissible 
io  evidence  against  a  defendant,  charged  with 
the  sale  of  such  liquors.  Tbe  effect  of  the  in- 
troduction of  such  evidence  simply  shifts  the 
burden  of  proof  and  requires  tbe  defendant  to 
introduce  such  testimony  as  will  raise  a  rea- 
sonable doubt  of  his  guUt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1019;  Dec  Dig.  1  430;* 
Intoxicating  Lfqaora.  Gent  Dig.  »  275-281, 
298-297,  2»B% ;  Dee.  Dig.  S|  m*] 

2l  Ttttoxicatino  Liquobb  (§  236*)— Obiionai. 

pb0.secut10nb— sopticienct  of  evidence. 
For  circumstantial  evidence  sustaining  a 
conviction  against  a  defendant  charged  with  tbe 
Illegal  sale  of  intoxicating  liquors,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiug 
Liquors,  Gent  Dig.  H  300-^:  Dec.  Dig.  S 
236.  •! 

Appeal  from  Oiilahoina  Conn^  Court ; 
John  W.  Hayson,  Judge. 

T.  C.  Hargrove  was  convicted  of  selling 
intoxicating  liquors,  and  his  punishment  as- 
sessed at  confinement  In  the  county  Jail  for 
90  days  and  a  fine  of  ¥300,  and  he  appeals. 
Affirmed. 

Jennings  &  Levy,  of  Oklahoma  City,  for 
appellant  Smith  G.  Uatson,  Asst  Atty. 
Qen.,  for  the  State. 

PURMAN,  P.  J.  [1]  First  The  state  In- 
troduced in  evidence  a  certified  copy  of  the 
record  of  the  United  States  internal  revenue 
collector  for  the  district  of  Oiilahoma,  show- 
ing that  tbe  defendant  had  taken  out  an  in- 
ternal revenue  license  to  pursue  the  business 
of  retail  liquor  dealer  In  Oklahoma  City  cov- 
ering the  time  of  tbe  commission  of  the  of- 


fense charged.  To  the  introduction  of  this 
evldrace  counsel  for  aK>ellant  ezceitted.  Tbe 
admissibility  of  this  testimony  Is  nut  an  open 
question  in  Oklahoma.  See  BllUugaley  v. 
State,  4  OkL  Gr.  697.  113  Pac.  24L  Our 
statute  makes  the  payment  of  this  internal 
revenue  tax  prima  fade  evidence  of  the  de- 
fendant's guilt  This  does  not  in  any  man- 
ner deprive  a  def^dant  of  any  substantial 
right  or  Interfere  with  the  Jury  in  the  con- 
sideration of  the  evldenca  It  simply  fixes 
the  bnrden  of  proof  In  such  cases.  The 
court  therefore  did  not  err  in  admitting  this 
testimony. 

[2]  Second.  Counsel  contends  l^at  the 
verdict  1b  eoDtrary  to  the  evldenca  With 
this  we  cannot  agree.  It  Is  true  that  the 
testimony  against  appellant  Is  all  purely 
circumstantial,  but  we  think  that  the  circum- 
stances are  Incapable  of  reasonable  explana- 
tion consistent  with  the  Innocence  of  ap- 
pellant 

George  Wood  testified  for  the  state  that  he 
knew  the  place  of  business  of  defendant  on 
Second  street  in  the  city  of  Oklahoma ;  that 
he  had  been  there  a  number  of  times;  that 
he  was  there  on  the  16th  day  of  May,  1911, 
and  saw  the  defendant  there;  that  Jack 
Wllllngham  was  with  witness;  that  witness 
and  Willingham  walked  Into  the  place  of 
business,  of  appellant  and  Willingham  ask- 
ed If  they  had  anything  to  driuk:  that  the 
defendant  objected  to  witness,  and  said  he  did 
not  know  him ;  that  he  wanted  to  be  posi- 
tive; defendant  said  he  knew  Willingham; 
that  witness  and  Wllllngham  finally  went 
back  Into  the  rear  of  the  building;  that 
WlUlngbam  bought  a  bottle  of  beer  back 
there ;  that  witness  paid  for  It ;  witness  does 
not  know  the  name  of  the  person  from  whom 
the  beer  was  purchased. 

Jack  Wllllngham  testified  that  he  bad 
known  tbe  defendant  for  three  years;  that 
he  went  into  the  place  of  business  of  the 
defendant  on  Second  street  on  the  16th  day 
of  May,  1911;  that  witness  bought  two  bot- 
tles of  beer  there;  that  witness  saw  tiie  de- 
fendant at  this  place  of  business  as  be  came 
out  of  the  house ;  that  witness  had  seen  tbe 
defendant  -around  this  place  of  business  be- 
fore this  time;  that  the  beer  was  not  pur- 
chased from  the  defendant 

J.  C.  Oilmore  testified  that  he  was  ac- 
quainted with  the  defendant  and  had  known 
him  for  three  years;  that  defendant's  plaue 
of  business  was  809  West  Second  street;  de- 
fendant has  his  sign  on  the  front  window; 
that  witness  frequently  saw  the  defendant 
about  his  place  of  business  during  1911 ;  that 
the  defendant  kept  a  pool  hall  and  cigar 
stand  at  this  place  of  business. 

It  Is  utterly  Immaterial  as  to  who  made 
the  sale.  I^e  proof  Is  positive  that  the 
defendant  had  possession  of  and  was  In 
charge  of  the  place  of  business  at  which 
tbe  sale  was  made,  and  that  the  defendant 
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bad  takn  oat  an  Intenial  lerarae  license 
to  sell  liquors  at  tbts  place,  and  that,  when 
Wood  altered  the  place,  appellant  objected 
to  Us  gcdng  back  wbero  tlie  Uqiiot  was 
bousht  because  be  did  not  know  Wood. 
These  dreumstanceB  concIuslTely  establish 
tbe  taxt  that  amwllant  bad  a  gaUty  con- 
nection with  this  transaction. 

The  jndgmoit  of  the  lower  court  Is  there- 
fore  In  all  things. affirmed. 

ABMSTEtONG  and  D0XI.E1,  JJ^  concur. 


UcGILL  T.  STATBL 
(CEindnal  Goort  of  Appeals  oi  Oklahoma. 
Jan.  13.  1013.) 

(ByUabtu  6v  the  Court.) 

1.  Cnmifu  Law  (i  789*)~GnuairAi.  Pbosb- 

cOTioMs— iNeraucTioHfl. 

When  a  trial  coart  instmcts  a  Jnry  that 
It  Is  necessaiy  for  them  to  find  from  tbe  facts, 
beyoDd  ft  reaBonabte  doubt,  that  a  perBoa  oo 
trial  for  hftvinff  the  nnlawfnl  possession  of 
intoxicatins  liquor  with  intent  to  sell  the  same 
had  sneh  uquor  for  his  own  nse,  and  a  con- 
▼iction  results,  sneh  conTletion  cannot  be  sus- 
tained on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  U  1846-1849,  1904-1922, 1960, 
1967;  Dec.  Dig.  |  789.*] 

2.  Cbiminal  Law   ({  922*)— New  TriaI/— 

GBOURDB—ElBBONEOnB  XnSTBUCTIOKB. 

When,  by  oversight  or  otherwise,  a  trial 
court  gives  an  instmction  which  requires  the 
jury  to  find  that  the  accused  is  innocent  be- 
yond a  reasonable  doubt,  and  a  conviction  re- 
snlta,  he  should  set  aside  such  conviction  and 
craut  a  new  trial  according  to  law.  There 
is  no  rule  of  law  that  requires  a  jury  to  find 
an  accused  innocent  beyond  a  reasonable  doubt, 
bat,  on  the  contrary,  tbe  universal  rule  is  that 
his  fftitit  must  be  foond  beyond  a  reasonable 
doubt;  and  an  acgolttal  should  follow,  unless 
the  facts  satisfy  the  jury,  beyond  a  reasonable 
donbt.  of  the  guilt  of  the  accused  on  trial  for 
the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^C«nt  Dig.  H  Dc&  Dig.  I 

Appeal  from  Superior  Court,  Logan  Ooon- 
tr;  &  S.  Lawrence^  Judge. 

Bnodi  HcGUl  was  convicted  of  violating 
the  prohibitory  law,  and  anneals.  Berersed 
and  rananded  for  new  trial. 

James  Hepbnrn,  of  Guthrie,  for  plaintiff 
in  error.  Smith  G.  Matson,  Asat  At^.  Gen., 
tor  the  Stat& 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Enoch  McGIll,  was  tried  and  convicted  at 
tbe  July,  1911,  term  of  tbe  superior  court 
of  Logan  county  on  a  charge  of  having  the 
nnlawfol  possession  of  Intoxicating  liquor 
with  intent  to  sell  the  san^e,  and,  his  punish- 
mcmt  fixed  at  imprisonment  in  the  county 
Jail  for  a  period  of  30  days  and  a  fine  of 

[1]  mie  Attorney  General  has  filed  a  con- 
fession In  error  in  this  case,  based  upon 
the  followliv  instruction  of  the  court:  "It 


Is  admitted  1^  the  defendant  that  he  had  in 
his  possession  at  that  time  one  quart  bottle 
partly  filled  with  whisky,  one  pint  bottle 
partly  filled  with  whisky,  and  one  point  of 
beer;  but  be  claims,  and  testified  before 
you,  that  he  then  and  there  had  such  liquors 
In  bis  possession  for  his  own  personal  use, 
and  not  for  the  purpose  of  sale.  You  are  at 
liberty,  and  It  is  your  duty,  to  determine 
from  all  the  &ct8,  drcnmstances,  and  testi- 
mony in  this  case  whether  tbe  defendant 
had  these  liquors  in  his  possession  for  his 
own  personal  nse,  or  whether  be  bad  them 
there  lax  the  purpose  of  sale.  If  you  believe 
from  all  the  evidence,  facts,  and  circumstanc- 
es in  the  case,  beyond  a  reasonable  doubt, 
that  he  did  have  said  liquors  In  his  posses- 
sion for  his  own  use  only,  and  not  for  the 
purpose  of  sale,  or  any  part  thereof,  then 
you  will  find  the  defendant  not  guilty.  And 
If,  on  the  other  hand,  you  believe  from  all 
the  foots,  circumstances,  and  evidence  in  tbe 
case,  beyond  a  reasonable  doubt,  that  he  did 
have  said  liquors  in  bis  possession,  or  any 
part  thereof  for  tbe  purpose  of  sale,  you  will 
find  the  defendant  guilty." 

In  MitcheU  v.  State,  6  OtiL  Gr.  622,  117  Paa 
650,  we  held  an  Instruction  which  places  the 
burden  upon  the  accused  to  establish  his  in- 
nocence by  a  preponderance  of  the  evidence 
was  ^roneous,  and  a  conviction  upon  a  re<^ 
ord  showing  such  instruction  could  not  be 
sustained. 

[2]  The  instructlott  here  complained  of  is 
more  serious ;  tbe  court  having  required  the 
Jury  to  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  tbe  accused  bad  the 
liquors  In  bis  possession  for  bis  own  use  only, 
and  not  for  the  purpose  of  sale.  If  such  were 
the  law,  It  would  not  be  necessdry  for  the 
state  to  make  out  a  case.  Our  citizenship 
could  be  dragged  Into  court  and  required  to 
prove  that  they  bad  not  committed  a  crime. 
Whereas,  it  is  fundamental  that  the  burden 
is  upon  the  state  to  make  out  a  case  of  guilt 
beyond  a  reasonable  doubt;  and  such  burden 
never  shifts  from  the  state  to  tbe  accused  at 
any  stage  of  the  trial,  nor  under  any  circum- 
stances, to  the  extent  of  requiring  an  accused 
to  prove  his  innocence  beyond  a  reasonable 
doubt,  or  even  by  a  prepondemnce  of  the 
evidence.  All  that  Is  ever  required  to  en- 
title an  accused  to  an  acquittal  Is  that  tbe 
jury,  upon  a  consideration  of  the  whole  case, 
entertain  a  reasonable  doubt  as  to  bis  guilt 

A  trial  court  should  not  permit  a  case 
to  come  to  this  court  on  appeal  when,  by 
oversight  or  otherwise,  this  character  of  In- 
struction is  included  In  tbe  record.  A  con- 
viction should  be  set  aside  and  a  new  trial 
forthwith  awarded  by  the  trial  court,  con- 
ducted according  to  law. 

I^et  the  Judgment  be  reversed  and  the  cause 
remanded,  with  direction  to  grant  a  new 
trial. 

FCRMAN,  G.  J.,  and  DOYLB,  J.,  concur. 
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WARNER  T.  STATE. 
(Oiiminal  Coart  of  Appeals  of  OklAhoma.  Jan. 

13,  1913.) 

(Svllabiu  bv  the  Court.) 

1.  Cbiuinal  Law  (J  101*)— Coubts-^ums- 

DICTION— Ml8DB3U:ANOBa--COUBTT  COUBXa— 

Tbahsfxb  or  Gaubb. 

(a)  When  an  indictment  la  returned  by  a 
grand  jury  in  a  diatdct  court  charging  a  mia- 
demeonor,  it  ia  the  duty  of  the  judge  of  the 
district  court  to  make  an  order  transferring 
such  indictment  to  the  county  court  for  triaL 

(t>)  When  an  order  Is  made  by  a  district 
court  for  the  transfer  of  a  misdemeanor  indict- 
ment to  a  county  court.  It  is  the  duty  of  the 
clerk  of  such  district  court  to  properly  enter 
■aid  order  in  the  minutes  of  the  court  and  cer- 
tify the  same  down,  together  with  the  indict- 
ment and  other  papers  in  the  case. 

(c)  When  an  order  is  made  by  a  district 
eonrt  for  the  transfer  of  an  indictment  in  a 
misdemeanor  case,  and  the  clerk  fails  to  enter 
■neb  order  properly  upon  the  minutes,  and  the 
papers  and  indictment  are  certified  to  the  coun- 

S court  without  such  order  of  transfer,  al- 
ough  the  same  was  in  fact  made,  and  then 
upon  application  of  the  connty  attorney  the 
district  court  enters  an  order  nunc  pro  tunc, 
and  the  derk  certifies  the  same  to  the  county 
court,  this  la  sufficient  to  take  the  place  of  the 
original  order  and  to  validate  the  transfer  In 
all  respects. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  CenL  Dig.  89  198-205;  Dec  Dig.  {  lOl.*] 

2.  Ckiminal  Law  (§  101*)— Coubts— Jubib- 

'  DICTION— TBANSFXB  OF  CATIBBJ— DEFECTS  IN 
Tbansfeb. 

When  an  indictment  charging  a  misdemean- 
or is  transferred  from  a  district  court  to  a 
county  court,  and  the  person  against  whom  the 
offense  is  chained  appears  in  court,  gives  bond, 
waives  arraignment  and  enters  a  ^ea  to  the 
Indictment,  any  defecta  In  the  transfer  are 
thereby  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Gent.  Pig.  II  19&-206;  Dee.  Dig.  {  lOl.*] 

Appeal  from  Okmulgee  Oounty  Conrt;  Geo. 
A.  Jones,  Jndge. 

Cbarles  Warner  was  convicted  of  vlolattng 
the  prolilbltoiy  law,  and  be  appeals.  Af- 
firmed. 

M.  M.  Alexander,  of  Okmulgee,  for  plain- 
tiff in  error.  Smith  U  Matson,  Aast  Atty. 
Gen.,  for  the  fitate. 

ARMSTRONG.  J.  The  plalntUT  ta  error, 
Charles  Warner,  was  tried  and  convicted  at 
the  October,  1911,  tenn  of  the  coantr  court 
of  Okmulgee  connty  on  a  cbaifiie  of  selling  in- 
toxicating liquors,  and  his  punishment  fixed 
the  court  at  a  fine  of  9600  and  imprison- 
ment in  the  county  Jail  for  a  period  of  90 
days. 

[1]  The  only  assignment  of  error  that  Is 
urged  for  reversal  of  this  judgment  is  based 
upon  the  contention  that  the  county  court 
was  without  Jurisdiction  to  try  the  accused 
by  reason  of  alleged  irregularities  In  transfer^ 
ring  the  Indlctmoit  from  the  district  court  to 
the  connty  court  Counsel  In  his  brief  has 
argued  the  question  at  length.  A  motion  to 
dismiss  was  filed  In  the  county  court  on  this 
ground;  the  all^tlcm  of  the  motion  being 


In  the  following  language:  "Comes  now  the 
^aidant  in  the  above-entitled  cause  •  •  • 
and  •  •  *  movee  the  court  that  it  dis- 
miss the  action  herein  poidlng  against  tltis 
defendant  and  for  cause  of  said  dismissal 
shows  to  this  honorable  conrt  that  It  la  with- 
out Jurisdiction  to  bear  and  determine  tbis 
action  now  pending  against  this  defendant 
for  the  reason  that  there  is  no  ord^  of  court 
of  record  in  tbia  conrt  transferring  said 
cause  from  the  district  court  of  Okmulgee 
county,  Oklahoma,  to  the  county  court  of 
said  county  and  state,  as  is  provided  by  law. 
The  defendant  in  support  of  bis  motion 
shows  unto  this  honorable  court  that  this 
cause  Is  now  pending  in  this  court  by  virtue 
of  an  indictment  returned  Into  the  district 
court  of  Okmulgee  county,  Oklahoma,  and 
that  no  order  was  made  of  record  whereby 
said  cause,  which  was  a  misdemeanor,  was 
transferred  to  the  county  court  of  Okmulgee 
county,  Oklahoma,  at  the  time  the  clerk  of 
the  district  court  aforesaid  pretended  to 
transfer  said  cause  to  said  county  court 
aforesaid,  but  that  the  clerk  of  said  district 
court  made  a  transcript  of  a  pretended  or- 
der of  transfer  of  said  cause  to  the  county 
court  aforesaid  which  pret^ded  order  is  not 
of  record  In  this  court  •  •  •  "  The  mo- 
tion then  sets  out  an  unsigned  order  of  the 
Judge  of  the  district  court  of  Olunulgee  coun- 
ty ordering  the  transfer  of  tbis  cause  to  the 
county  court  Upon  the  filing  of  ^s  mo- 
tion, the  county  attorney  aiq>eared  b^re  the 
district  court  and  asked  that  a  nunc  pro 
tunc  order  be  entered  of  record  transferring 
the  cause,  which  was  done.  Such  order 
among  other  things  contains  the  following 
recital:  "And  It  appearing  to  the  court  that 
certain  Indictments  were  returned  by  aaid 
grand  Jury  to  said  district  court  and  that 
each  and  all  of  said  indlctraenta,  hereafter  re- 
Csrred  to  by  number,  were  misdemeanors  and 
properly  triable  In  the  connty  conrt  ftf  Ok- 
mulgee county,  Oklahoma.  And  it  farther 
appearing  to  the  court  that  by  inadvertence, 
oversight  and  mistake  1^  criminal  Journal 
of  the  district  conrt  of  Okmulgee  county, 
Oklahoma,  does  not  show  Uiat  said  causes 
were  transferred  to  the  county  court  of  Ok- 
mulgee county,  Oklahoma,  as  required  by 
law.  It  l8  therefore  here  ordered  and  ad- 
Judged  by  the  court  that  an  oitry  nunc  pro 
tunc  be  entered  in  the  criminal  Journal  of 
said  court  as  of  date^  Deeeniba  18,  1910." 
etc.  This  nunc  pro  tunc  orda  indudea  the 
case  at  bar. 

Coimsel  for  appellant  at  no  time  contended 
by  his  motion,  nor  does  he  contend  hare  In 
his  brief,  that  the  district  court  failed  to 
make  an  order  transferring  the  indictment 
in  this  cause  to  the  county  court  as  provided 
by  statute.  His  contention  Is  based  solely 
upon  the  ground  that  there  was  no  certified 
copy  of  such  order  Included  In  the  papers  on 
file  at  the  time  they  were  transfwred.  It  Is 
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true  tbat  tbla  order  ahonUl  hare  been  In- 
cluded In  tbe  papers,  but,  If  the  order  was 
In  fact  made,  it  is  not  fatal  to  the  Jurisdic- 
tion of  tbe  coantr  court  tbat  a  certified  cop7 
thereof  did  not  come  down  from  tbe  district 
court  to  the  county  court  at  tbe  same  time 
and  attached  to  tbe  Indictment.  TlUs  omis- 
sion, while  it  should  not  bare  occurred,  was 
an  omission  <tC  a  duty  Imposed  upon  the  clerk 
and  not  the  court  Tbe  court  having  made 
tbe  ordn-,  tbe  clerk  should  bare  entered  it 
in  tbe  record.  Having  fiiiled  to  enter  it  in 
tbe  record  wben  the  courtfe  attrition  was 
called  to  it,  the  order  ifaould  have  been  made 
and  certified  down.  This  was  done.  This 
conrt  bu  never  held  the  contrary,  and.  In 
fBct,  has  spedflcally  said  tbat  it  was  tbe 
duty  of  tbe  county  attorney  to  see  tbat  these 
orders  wwe  laoperly  made  and  included  In 
tbe  record,  and  that,  when  this  was  not 
dcme,  the  county  court  should  return  them  to 
the  district  conrt  for  com^etlon.  See  Hen* 
drlz  T.  State,  5  OU.  Or.  126,  113  Paa  644. 
The  tmnsing  down  of  a  none  pro  tunc  or^ 
der  showing  the  transfer  answers  all  tbe 
purposes  of  an  original  order.  The  county 
court  had  Jurisdiction  in  fact,  but  the  record 
did  not  abow  It  until  tbla  nunc  pro  tunc  or- 
der was  filed.  The  connty  court  properly  re- 
fused to  overrule  tbe  motion  to  dismiss  tbe 
Indictment 

[2]  In  tbls  case  it  appears  that  tbe  ao> 
cosed  was  arrested  <m  a  warrant  from  the 
county  court  after  the  Indictment  was  trans* 
f erred  from  the  district  court ;  that  he  gave 
bond  f6r  bis  appearance,  waived  arraign- 
ment, and  entered  a  plea  of  not  guilty.  This 
action  iqxm  his  part  had  the  effect  of  walv- 
■Ing  any  defect  In  tbe  transfer,  and,  eveh 
tbougb  the  county  attorney  bad  not  procured 
tbe  nunc  xno  tunc  order,  this  Judgment 
would  not  be  reversed.  See  Bakins  v.  Stat^ 
7  OU.  Cr.  851»  128  Fac.  1088. 

Tbere  being  no  other  emw  urged  for  re- 
T^sal,  and  none  appearing  from  our  examl- 
natbm  of  tbe  recoid,'ttie  Judgment  of  the 
trial  court  is  affirmed. 

FURUAN,  P.  3.,  and  DOTLS;  J.,  cowar. 


PROCTOR  T.  STATO. 
(Criminal  Court  of  Appeals  of  OUaboma. 

Jan.  18.  1913.) 

'  (BwVa^  ^V  t\e  Court.) 

CanaNAL  JjAW  (|  871*)— Illeoai,  Tbanbfob- 
lATlOK— EviDsncB— "UNUwruiXT  CoHvax- 

IKO  IirrOXICATINO  LdQUOB." 

Where  a  defendant  Is  on  trial  for  a  spe- 
ctte  off^iae,  evidence  of  unrelated  offenses  is 
not  admiasiU^  nnless  relevant  to  the  Issue  and 
tending  to  show  motive  or  intent;  and  an  un- 
lawfol  Intent  Is  not  an  ingredient  of  the  of- 
fense of  nnlawfolly  eonveyuig  intoxicating  lig- 
oors. 

[Ed.  Note^^For  other  cases,  see  GrimiQal 
Law,  Cent  DIs.  |8  880-SS2;  Dec.  Dig.  S  871;* 
IntoxicatiDf  liquors,  Cent  Dig.  8  28G.] 


Appeal  from  Oklaboma  County  Court; 
John  W.  Hayaon,  Judge. 

Cal  Proctor  was  convicted  of  wrongfully 
transporting  beer,  and  appeals.  Reversed. 

Ledru  Guthrie  and  J.  H.  Beaty,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  Cbas. 
West,  Atty.  <;>en.,  and  Smith  O.  Matstm, 
AsBt  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  The  plaintiff  hi  error  was 
informed  against,  charged  with  a  violation  of 
tbe  prohibitory  law.  It  was  allied  that 
be  $ld  unlawfully  and  wrongfully  transport 
beer  from  a  place  in  Oldaboma  City,  un- 
known, to  and  within  a  certain  building  sit- 
uated at  122  Grand  avenue  in  said  tttj.  He 
was  found  guilty,  and  his  punlshmoit  as- 
sessed at  Imprisonment  for  80  days  In  Jail 
and  to  pay  a  fine  of  (60.  The  vradlct  was 
signed  five  Jurors.  Judgment  and  sen- 
tence in  accordance  therewith  was  entered 
October  10,  lAll.  To  reverse  flw  Judgment 
an  aj^mul  was  perfected.  It  to  contended 
tbat  the  verdict  to  not  supported  by  law  or 
the  evidence  in  the  case. 

Tbe  evidence  ta  tbe  case  was  rabstantlaily 
as  follows: 

L.  K.  Reynolds  testtOed  tbat  he  was  a 
d^nty  sheriff;  tbat  with  three  other  depu- 
ties be  was  at  the  premises  known  as  122 
West  Grand  on  or  ebout  May  13»  IBllf  about 
0  p.  m.,  and  the  defoidant  drove  a  buggy 
into  the  alley  behind  the  building  and  took 
a  sadc  of  beer  out  of  tbe  bnggs  and  totdc  it 
Into  tbe  building;  tbat  be  came  down  the 
stairway  on  which  be  was  ^winHng  and 
vrent  into  tbe  building  and  found  a  gunny 
sack  with  possibly  two  dozen  bottles  of  beer 
In  i^  and  be  arrested  the  defendant  Over 
an  objection  properly  made,  the  court  per- 
mitted tbe  witness  to  tsstUy  tbat  be  bad 
found  inttHdeating  Uquor  tbere  before. 

He  was  further  asked  In  hto  examination 
in  chief:  **Q.  Yen  may  state  whether  or  not 
that  to  a  place  tbat  to  generally  known  tbat 
Intoxleatlng  liquors  are  kept  and  sold.  By 
Ledm  GutJbrie:  Objected  to  for  the  reason 
that  it  to  Incompetent,  Irrelevant,  and  Im- 
material.  By  the  Court:  Overruled,  and  ex- 
ception allowed  for  t&e  defendant  A.  Tes, 
sir.  We  have  visited  fliat  lOaee  on  dlOerent 
occastons." 

J.  a  Gllmore  testified  that  be  was  stand- 
ing out  on  tbe  back  stain;  that  be  saw  tbe 
defendant  get  out  of  the  buggy  and  go  Into 
his  place  of  bnsineas,  122  West  Grand,  carry- 
ing thto  sack  with  htm. 

O.  G.  Stoner  testified,  as  taken  from  the 
transcript:  "Q.  Stete  under  what  drcum- 
stances  you  saw  thto  dtfendant  at  that  place, 
at  tbat  tlm&  A  We  were  executing  a  search 
wairant  Where  were  you  wboi  you 
first  seen  the  defendant?  A  Standing  on 
the  steps  In  the  rear  of  the  building.  Q. 
Steto  whether  or  not  you  seen  tbe  defendant 
go  into  tbe  bnxtk  door  of  tiiat  building.  A. 
Tes,  sir.   Q.  How  long  after  he  had  gone  In 
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did  Ton  go  Into  tbat  tmllding?  A.  Just  a 
abon  time;  we  w^it  rlgbt  In  after  blm. 
Q.  State  whether  or  not  you  seen  Urn  drive 
np  In  tbe  buggy  and  get  oat  and  go  Into  that 
boildliig.  A.  No,  sir;  I  did  not  see  talm 
drive  up.  Q.  Well,  state  what  you  did  see 
him  do.  A.  I  just  seen  him  going  In  at  the 
back  door.  Q.  Where  did  you  next  see  blm? 
A.  In  the  rear  of  122  West  Grand  avenue. 
I  was  upstairs;  and  when  I  got  downstairs 
and  got  in  there  Mr.  GUmore  and  Hr.  Rey- 
nolds aod  Mr.  Barkebyle  were  In  there,  and 
Mr.  Proctor  and  some  one  els&  Q.  Thts  de- 
feudaut?  A.  Ym,  sir.  Q.  State  whether  or 
not  this  sack  of  beer  was  setting  on  Oie 
floor.  A  Yea.  sir;  it  was  setting  on  the 
floor  in  the  suck.  Q.  Do  you  know  wbo  put 
that  sack  of  beer  oo  the  floor  in  that  room? 
A.  No,  sir;  I  do  not  Q.  Had  yon  ever 
been  at  122  West  Grand  avenue  prior  to  this 
time?  A  Yes,  sir.  Q.  What  was  your  oc- 
casion there?  A.  Executing  search  war- 
rants. Q.  Wbnt  did  or  do  you  know  atwnt 
tbis  place  beiiiK  a  place  where  intoxicating 
liquors  are  kept  aod  sold?  By  Ledm  Guth- 
rie: Ubjected  to  for  the  reason  that  It  is  in- 
competent, irrelevant,  and  ImmateriaL  By 
the  Court:  Overruled,  and  exceptions  allow- 
ed  the  defendant  A.  Well,  I  have  found 
liquor  there  befora" 

Aside  from  the  question  of  the  sufficiency 
of  the  evidence,  which  we  will  not  discuss, 
further  than  to  say  that  it  is  very  weak  on 
the  esseiitial  Ingredient  of  the  offense  charg- 
ed, that  there  must  be  a  conveyance  from  a 
place  t>eyond  the  premises  of  the  defendant, 
however,  we  would  not  disturb  the  verdict 
for  this  reason  alone,  but  the  court,  over 
the  objection  of  the  defendant  permitted  tes- 
timony concerning  violations  of  other  provi- 
sions of  the  prohibition  act 

It  is  a  settled  rule  that  upon  the  trial  of 
a  defendant  on  a  speclflc  act  evidence  of 
other  offenses  committed  by  him  Is  not  ad- 
missible. 

This  prosecution  was  under  that  subdivi- 
sion of  tbe  prohibition  act  which  provides 
ttiat  It  sliatl  be  unlawful  "to  ship  or  In  any 
way  convey  such  liquor  from  one  place  with- 
in this  state  to  another  place  therein,  except 
the  conveyance  of  a  lawful  purchase  as 
herein  authorized."  And  It  was  only  neces- 
sary for  the  state  to  prove  such  conveyance. 
It  was  unnecessary  to  prove  intent  For 
tbIs  reason  the  admission  of  tbis  testimony 
did  not  come  within  any  of  tbe  exceptions  ot 
the  rule  above  stated. 

Over  the  objection  of  the  defendant  evi- 
dence of  the  reputation  of  the  place  was  also 
admitted.  In  a  prosecution  of  this  kind  this 
evidence  was  merely  hearsay.  If  the  prose- 
cuting attorney  expected  to  offer  this  kind  of 
testimony,  be  should  have  charged  the  de- 
fendant with  the  offense  of  malntaiulng  a 
place,  or  unlawful  possession  with  Intent  to 
violate  provisions  of  the  prohibition  law. 

We  must  therefore  hold  that  the  evidence 


admitted  over  the  objecttoirof  the  defendant 
was  prejudicial  to  bis  snbstantbil  rights,  as 
without  tbhi  Ulc^l  testimony  the  Jury  might 
have  refused  to  return  a  verdict  of  gnllty. 

Tbe  judgment  of  the  county  court  ia  there- 
fore reversed,  and  the  cause  remanded  for 
a  new  trial 


HENDRIX  V.  ^ATB. 
(Criminal  Court  of  Appeals  of  Oklah«Ba. 
Jan.  18,  IftlS.) 

(8ifllalHu  &tf  the  Court.) 

1.  CannNAL  Ua.w  ({  607*)— Bvidbmcb— "Ac- 
coupucb." 

Tbe  term  "accomplice,"  as  used  in  section 
6836,  Comp.  Laws  19C9.  providiDg  tbat  no  per- 
BuD  shall  be  coDTicted  of  a  crime  on  tbe  tea- 
timony  of  an  accomplice  without  corroboratioi^ 
U  construed  as  meaning  one  culpablv  implicated 
in  the  commission  of  tbe  crime  of  which  the 
defendant  is  accused;  in  other  words,  an  as- 
sociate, one  wbo  knowingly  and  voluntari^  co- 
operates or  aids  or  assists  in  the  commisdon 
of  the  crime. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  U  1082-1096,  1098;  Dec  Dig. 
{  507.* 

For  other  definitionB,  see  Words  and  Phras- 
es, VOL  1,  pp.  75-79;  vol  8,  p.  7561.] 

2.  Criminal  Law  (|  507*)— Evidencb-Tw- 
timont  of  "acookpuoes"- oobboboba- 

TION. 

A  participant  in  a  game  of  poker  or  other 
prohibited  games  played  for  money,  cbecka, 
credit,  or  any  representative  of  value  is  u 
accomplice  of  his  adversary,  within  the  mean- 
ing of  the  statute  which  requires  the  testimony 
of  an  accomplice  to  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  1082-1006,  1098;  Dec.  Dig. 
S  507.*] 

8.  Cbihikai.  Law  (S  611*)— Cbiuinal  Psob- 
bcution— supficiknct  of  evidence. 

In  tbia  case,  it  is  held  that  tbe  testimony 

of  the  accomplice  was  Bufficlentiy  corroborated 

by  the  Other  evidence  to  justify  the  verdict 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  H  1127-1187;  Dee.  Dig.  I 

Bll.*3 

Appeal  from  Bryan  Ooontj  Oonrt;  J.  L. 

Rappolee,  Judge. 

George  Hendrlx  was  convicted  of  playlne 
poker,  and  he  appeals.  Affirmed. 

C.  C.  Hatcbett.  of  Durant  for  plaintiff  In 
error.  Chas.  West,  Atty.  Qea.f  and  Smith  G. 
Matson,  Asst  Atty.  Qol,  for  the  State. 

DOYLE,  J.  Tbe  plaintiff  In  error  was  In- 
formed against  for  the  offense  of  unlawfully 
playing  at  a  certain  game  of  poker  for  mon- 
ey. Upon  his  trial  he  was  found  guilty  of 
gaming  In  manner  and  form  as  charged  In 
the  Information.  A  motion  for  a  new  trial 
was  duly  flled  and  overruled,  and  be  was 
sentenced  to  pay  a  flne  of  $25. 

The  Srst  witness  for  the  state,  Jim  Hlck- 
ey,  testified  that  he  lives  at  Bobbers*  Boost, 
and  went  on  the  night  of  the  day  named  In 
the  Information  to  Brown's  Chapel  school- 
house  on  Twelve  Mile  Prairie,  in  Bryan  coun- 
ty, and  found  there  three  boys,  one  of  whom 
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was  the  defendant,  plaTing  poker ;  tliat  wit- 
ness sat  Into  the  game,  and  they  played 
about  an  hour,  when  one  of  the  boys  drop- 
ped out;  that  he  did  not  know  tals  name; 
that  the  defendant,  George  Hendrlx.  next 
dropped  out,  and  witness  continued  playing 
with  the  other  gentleman  until  Tom  Stam- 
ford came  In  and  pat  a  stop  to  the  game; 
that  he  had  plead  guilty,  and  paid  a  fine  for 
this  gambling.  Tom  Stamford  testified  that 
he  lived  on  Twelve  Mile  E^ralrie.  and  went 
to  the  Brown's  Chapel  Bchoolhoose  before 
daylight  about  3  o'clock  In  the  morning,  and 
there  found  four  boys;  that  he  knew  Jim 
Blchey  and  the  defendant,  Qeorge  Hendrlx ; 
that  the  other  two  he  did  not  know;  that 
HIchey  and  one  of  the  boys  were  playing 
cards  with  a  common  deck  of  playing  cards ; 
that  the  defendant  was  looking  on,  and  the 
other  boy  was  asleep.  The  state  rested,  and 
the  defendant  demurred,  on  the  ground  that 
the  evidence  was  insufficient  to  support  a 
conviction,  which  was  overruled.  The  de- 
fendant did  not  offer  any  testimony.  The 
defendant  requested  several  instructloos,  all 
relating  to  the  question  whether  or  not  the 
witness  Jim  Hlckey  was  an  accomplice  of 
the  defendant  The  court  refused  to  give 
these  Instructions  or  any  instruction  relating 
to  the  proposition  that  tlie  witness  Hicliey 
was  an  accomplice  of  the  defendant 

[1]  The  learned  counsel  for  the  defendant 
In  Ills  brief  says:  "The  only  proposition  pre- 
sented to  this  court  and  the  proposition  that 
la  squarely  presented  to  the  court  in  this  case 
la:  Was  the  witness  Hlckey  an  accomplice 
of  the  defendant?  We  do  not  now  contend 
that  If  this  case  had  been  submitted  to  the 
Jury  under  proper  Instructions  relative  to  the 
witness  Hlckey  tielng  an  accomplice  of  the 
defendant  and  the  Jury  had  returned  a  ver- 
dict of  guilty,  but  that  there  was  sufficient 
testimony  upon  which  to  base  the  verdict 
We  concede  that  I*  the  Jury  had  been  prop- 
erty Instructed  as  to  the  law,  and  had  then 
found  the  defendant  gnllty,  Uiat  there  were 
snffident  circumstances  corroborating  the 
witness  Hlckey  for  the  court  to  permit  the 
verdict  to  stand."  The  term  "accomplice," 
as  used  In  our  Procedure  CMmlnal  (section 
8838,  8nyd«^s  Sts.),  providing  that  a  convic- 
tion cannot  be  had  upon  the  testimony  of  an 
accomplice  unless  he  be  corroborated  by  such 
other  ■  evidence  as  tends  to  connect  the  de- 
fendant with  the  commission  of  the  offense, 
in  the  absence  of  a  statutory  definition,  in- 
dudee  all  who  are  principals,  as  defined 
by  our  Penal  Code  as  follows:  "Sec.  2040. 
All  persons  concerned  in  the  commission  of 
crtme,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  In 
Its  commission,  though  not  present,  are  prin- 
cipals.'* Words  used  in  any  statnte  are  to 
be  nnderstood  In  their  ordinary  sense,  except 
wh««  a  contrary  Intention  plainly  appears. 
An  "accomplice"  la  defined  In  Wharton,  Cr. 
Bt.  pt  4Mt  u  a  parson  who  "knowingly. 


volnntarlly,  and  with  common  Int^t  with 
the  principal  offender  unites  In  the  commis- 
sion of  a  crime."  We  think  the  term  "ac- 
complice," as  used  in>  section  6836,  mnst  be 
considered  as  meaning  one  culpably  Impli- 
cated in  tbe  commission  of  the  crime  of 
wblch  the  defendant  is  accused ;  that  is.  an 
asMuclate,  one  who  knowingly  and  volunta- 
rily co-operates  or  aids  or  assists  lu  the  com- 
mlssiun  of  the  crime: 

[2]  The  question  presented  for  decision  Is, 
when  two  or  more  persons  play  a  game  of 
poker  for  mouey,  checks,  credit  or  any  rep- 
resentative of  value,  are  they  accomplices 
of  each  otber?  In  the  few  cases  where  this 
question  has  been  passed  upon  the  decisions 
are  conflicting.  In  the  case  of  Common- 
wealth V.  Bossie,  100  Ky.  151.  S7  S.  W.  844, 
the  Court  of  Appeals  of  Kentucky  held  that 
each  person  engaged  in  a  game  of  chance  is 
not  an  accomplice  within  the  rule  forbidding 
a  conviction  on  the  uncorroborated  testimo* 
ny  of  sn  accomplice.  The  question  presented 
was  twfore  the  Supreme  Court  of  Alabama 
In  tbe  case  of  Davidson  v.  State,  33  Ala. 
3&0,  and  it  was  held  that  a  participant  In  a 
game  of  cards  la  an  accomplice  of  bis  ad- 
versary within  the  morning  of  the  statute 
which  forbids  a  conviction  on  tbe  uncorrobo- 
rated testimony  of  an  accomplice.  In  dis- 
cussing the  question  the  court  said:  "When 
two  or  more  persons  play  cards  together,  al- 
though escb  may  be  contending  with  all  the 
rest  It  is  the  combination  of  all  the  sncces- 
slve  acta  of  all  the  different  persons,  which 
constitutes  the  game  at  cards.  EJach  player, 
by  every  act  of  his  done  in  purauance  of  the 
law  of  the  game,  contributes  an  appointed 
part  to  the  combination  of  acts,  wblch  to- 
gether make  a  game  with  cards.  It  is  dear, 
ther^re.  that  in  playing  at  a  game  with 
cards  each  player  Is  a  participant  in  the 
production  of  the  result  which  the  law  con- 
demns. If  the  statutory  offense  were  win- 
ning at  a  game  with  cards,  then  adversaries 
in  the  game  could  not  be  accomplices.  The 
loser  of  tbe  game  could  not  be  said  to  par- 
ticipate in  the  accomplishment  of  the  unlaw- 
ful object  (winning  at  a  game).  Our  argu- 
ment does  not  involve  the  position  that  ad- 
versaries in  fact  are  accomplices  in  law. 
Antagonists  In  playing  cards  are  not  adva<- 
saries,  as  to  the  thing  which  constitutes  the 
offense.  They  agree  together  as  to  the  play- 
ing at  a  game  with  cards,  and  each  volun- 
tarily contributes  to  that  end ;  and  they  are 
adversaries  as  to  which  one  shall  perform 
bis  part  in  the  game  with  the  highest  skill. 
There  la  a  perfect  agreement  among  the 
players  that  each  shall  perform  his  part  and 
the  strife  between  them  Is  which  shall  do 
It  most  skillfully.  If  a  community  of  pur- 
pose be  necessary  to  constitute  one  an  ac- 
complice, our  position  is  still  maintainable. 
It  would  be  absurd  to  cont^d  that  any  oth- 
er common  object  than  to  commit  the  offense 
was  neceesaiT  to  make  one  an  accomplice 
wiOi  the  aecoBed.  Those  who  lAay  tt^ether 
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at  a  game  with  cards  have  a  common  object 
to  play  at  tlie  game,  and  tbat  Is  tbe  offense. 
They  bave  diverse  objects  to  play  with  the 
greatest  BktU,  and  that  does  not  constitute 
the  offense.  Each  sits  down  to  the  card 
table  with  a  common  purpose  to  do  tbat 
which  *the  law  condemns;  bnt  each  has  an 
ultimate  object  to  accomplish  by  playing  at 
a  game  with  cards  in  violation  of  the  law. 
They  concur  in  the  purpose  to  violate  the 
law.  They  do  not  concur  in  tbe  object  to  be 
accomplished  by  the  violation.  The  offense 
is  complete  before  it  Is  known  who  will  be 
the  winner."  See,  also,  Bird  v.  State,  36 
Ala.  279,  and  State  v.  I<ight,  17  Or.  358,  21 
Pac.  132.  In  the  latter  case  It  was  held 
that  the  dealer  of  a  game  of  stud  poker  Is 
an  accomplice  with  those  who  bet  money  or 
value  at  such  game.  Both  are  necessary  to 
complete  the  offense,  each  performing  a  sep- 
arate and  necessary  part  In  the  violation  of 
the  statute. 

Our  Penal  Code  prohibits  the  playing  of 
poker,  and  punishes  every  person  who  bets 
or  plays  at  or  against  this  and  other  pro- 
hibited games  as  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  925. 
Tbe  acts  of  at  least  two  or  more  persons 
concurring  together  are  necessary  to  effect  a 
violation  of  the  statute.  Playing  at  cards  la 
not  the  means  by  which  the  end  contemplat- 
ed by  the  statute  Is  accomplished;  hut  that 
is  the  very  thing  which  constitutes  the  of- 
fense, and,  as  partidpatton  in  guilt  Is  what 
makes  an  accomplice,  it  is  our  opinion  that 
each  participant  of  the  game  prohibited  by 
the  statute  is  an  accomplice  of  bis  adversary 
within  tbe  meaning  of  section  6836,  which 
forbids  a  conviction  on  the  uncorroborated 
testimony  of  an  accomplice. 

[3]  The  question  as  raised  in  tbe  present 
case  is  purely  technical.  The  testimony  for 
the  state  shows  several  separate  games,  en- 
tirely Independent  of  each  other,  thus  being 
separate  and  distinct  offenses,  and  no  elec- 
tlon  by  the  state  was  demanded  by  tbe  de- 
fendant The  witness  Hickey  testified  that, 
when  he  went  to  the  schoolbouse,  he  found 
the  defendant  and  two  others  engaged  in  a 
game  of  poker.  Hlckey's  guilt  or  innocence 
was  not  necessarily  connected  with  tbe  guUt 
or  innocence  of  the  defendant  In  the  game 
played  before  he  became  a  participant,  and, 
if  In  the  first  game  Hickey  was  not  a  partic- 
ipant, then  he  would  not  he  an  accomplice 
as  to  that  particular  offense,  and  a  convic- 
tion pt  that  would  stand  even  on  his  uncor- 
roborated testimony.  Furthermore,  as  an  ac- 
complice his  testimony  was  corroborated  by 
other  evidence  amply  sufficient  to  justify  the 
verdict.  If  tbe  instructions  requested  liad 
been  given,  the  verdict  would  certainly  have 
been  the  same,  and  the  trial  court  imposed 
only  the  minimum  fine.  This  court  has  re- 
peatedly held  tbat  a  Judgment  of  conviction 
will  not  be  reversed,  unless  it  shall  appear 


from  the  whole  record  that  there  was  er- 
ror prejudicial  to  tbe  substantial  rights  of 
the  defendant,  or  by  reason  thereof  It  seems 
probable  tliat  Injustice  may  have  been  done. 

Perceiving  no  prejudicial  error,  the  ja4g- 
ment  of  the  countT'  court  of  Bryan  oonntr 
will  be  affirmed. 

ARMSTRONG,  P.  J.,  and  rCJ&MAN, 
concur, 


WILSFOBD  T.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  18,  1913.) 

(Syllahu*       the  Court.) 

Indictment  and  Ihfobuation  (j  133*)— D«- 
FECTS— Objections  to  Evidence. 

When  tbe  defendant  enters  his  plea  of  not 
guilty  and  waits  until  after  tbe  jory  has  been 
impaneled  and  sworn,  and  then  for  the  first 
time  qnestlons  the  sufficiency  of  tbe  informa- 
tion by  objecting  to  tbe  introduction  of  testi- 
mony on  the  groand  of  such  insufficiency,  the 
objection  should  be  overruled,  it  by  any  rea- 
sonable conatrnction  or  intendment  the  infor- 
mation can  be  sustained. 

lEd.  Note.— For  other  caMS,  see  Indictment 
and  Information,  Cent  Dig.  t|  454-468;  Dec. 
Dig.  i  133.*] 

Appeal  from  Oklahoma   Coanty  Court ; 

John  W.  HaysoD,  Judge- 
Thomas  Wilsford  was  convicted  of  violat* 

ing  the  prohibition  law,  and  appeals.  Af- 

flrmed. 

F.  W.  Fladier,  of  Coahoma  dty,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Oen.,  and 
Smith  a  Matson,  Asst  Atty.  OoL,  for  the 

State. 


PER  CURIAM.  This  la  an  appeal  from 
the  county  court  of  Oklahoma  county,  where- 
in plaintiff  In  error  was  convicted  of  the 
crime  of  selling  intoxicating  Uquora. 

On  the  10th  day  of  October,  1911,  in  ac- 
cordance with  the  verdict  of  the  jury,  Judg- 
ment was  rendered,  and  he  was  sentenced  to 
be  confined  in  the  county  jail  for  a  term  of 
four  mouths,  and  that  be  pay  a  fine  of  $400, 
and  in  default  of  tbe  payment  of  the  fine  the 
same  to  be  satisfied  by  further  conflnemoit 
as  by  law  provided.  From  this  judgment  an 
appeal  was  properly  perfected. 

We  have  caremlly  examined  the  record, 
and  our  conclusion  Is  tbat  the  aarigmnoite 
of  error  are  not  well  taken. 

It  Is  first  contended  that  the  evldraoe  im 
Insufficient  to  support  the  verdict  Two  wit- 
nesses testified  that  the  defendant  was  pres- 
ent and  went  with  them  to  the  room  in  the 
rear,  where  they  purchased  the  beer,  and 
that  he  -directed  them  to  pay  the  negro  porter 
for  it 
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CertlAed  copy  of  the  Internal  revenue  rec- 
ord was  produced,  sbowtng  payment  of  tbe 
Bpedal  retail  liquor  dealers'  tax  for  one  year 
from  July  1,  IBIO.  Tbe  defendant,  testify- 
ing on  hla  own  behalf,  admitted  tbat  he  had 
paid  the  8i)eclal  tax;  that  he  had  paid  It 
for  the  purpose  of  conducting  a  place  on 
Beno  street,  as  designated  In  the  revenne 
stamp,  but  that  he  was  not  the  proprietor  at 
606  North  Broadway,  where  the  witness 
bought  the  beer;  that  tbat  place  was  owned 
by  Tbom  Sims,  and  that  he  had  known  Slma 
25  years,  and  when  he  was  out  of  the  place 
and  tbe  defendant  present  he  would  often 
sell  clgara;  that  he  had  left  Reno  street, 
and  was  running  a  pool  hall  at  518  North 
Broadway  at  that  time. 

This  court  has  repeatedly  held  that  where 
there  is  evidence  In  the  record  to  support 
the  verdict,  and  tbe  verdict  has  been  ap- 
proved by  Uie  trial  court,  this  court  will  not 
disturb  the  judgment 

It  is  also  assigned  as  error  that  the  court 
erred  In  overruling  an  objection  to  the  in- 
troduction of  testimony,  on  the  ground  tbat 
the  information  was  Insufficient  No  demur- 
rer was  interposed,  and  this  court  has  held 
that  when  tbe  defendant  enters  his  plea  of 
not  guilty  and  waits  until  after  the  Jury  has 
been  impaneled  and  sworn,  and  then  for  the 
first  time  questions  tbe  snffldency  of  the  in- 
formatl<ni  by  objecting  to  the  introduction  of 
testimony  on  the  ground  of  sudi  tusufflciency, 
tbe  objection  should  be  overruled.  If  by  any 
reasonable  construction  or  intendment  the 
information  can  be  sustained.  The  Informa- 
tion was  safflcient 

Finding  no  error  In  the  record,  the  Judg- 
ment of  tbe  county  court  of  Oldafaoma  ooiu- 
ty  is  affirmed. 


FLOWERS  T.  STATR 

(CMminal  Court  of  Appeals  of  Oklahoma. 
Jan.  IS,  1913.) 

(Syllabus  hy  the  Court.) 

iRTOzicATiifo  Liquors  (|  18*)  — Cbiuikal 
FBOBBcunoir— Statutobt  Pbovisionb. 
A  Ainvlction  based  upon  section  4,  c.  70, 
Session  Laws  of  1911,  caoDot  be  sustained  un- 
der the  doctrine  laid  down  in  Ex  parte  Wil- 
son, 6  OU.  Cr.  451,  119  Pac  596. 

lEd.  Note.— For  other  cases,  see  Into^cating 
Liquors,  Cent  Dig.  S  2S;  Dec  Dig.  |  19.*J 

.^peal  from  Ste^iens  County  Court;  W. 
H.  Admire,  Judge. 

A.  C.  Flowers  was  oonricted  of  violating 
the  prohibitory  law,  and  appeals.  Reversed 
and  remanded,  wldi  direction  to  dismiss. 

Bums  &  Me^,  of  Duncan,  for  plalntilf  In 
error.  Smith  O.  Matson,  Asst.  Atty.  Oen., 
Tot  the  Btote. 

Tm  •Utmr  cm—  i 
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ARMSTRONG,  J.  The  prosecution  in  this 
case  was  based  upoo  section  4,  c  70,  Session 
Tjaws  1911;  the  charging  part  of  the  infor' 
matlon  being  as  follows:  "  •  •  •  The 
said  A.  0.  Flowers,  late  of  Stepbeus  coun^, 
and  within  the  Jurisdiction  of  this  court  did 
willfully  and  unlawfully  hare  In  his  posses- 
sion at  his  place  of  business  more  than  one 
quart  of  Intoxicating  liquor,  to  wit,  41  quarts 
of  beer,  contrary  to  the  form  of  the  statutes," 
etc.  The  punishment  Imposed  in  this  case 
was  Imprisonment  for  30  days  in  the  county 
Jail  and  a  fine  of  950.  Upon  the  conviction,  a 
motion  for  a  new  trial  was  filed  and  over- 
ruled, and  the  Judgment  and  sentence  follow- 
ed, Tbe  Attorney  (General  has  filed  a  con- 
fession In  error  setting  out  that  this  convic- 
tion Is  based  on  a  statute  heretofore  declar- 
ed unconstitutional  by  this  court  The  ques- 
tion here  raised  was  determined  by  this 
court  In  Ex  parte  Wilson,  0  OkL  Cr.  451, 
119  Pac.  596,  wherein  the  act  In  question  was 
declared  {inconstitutlonal. 

Following  the  rule  laid  down  In  that  case, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to 
dismiss. 

FURMANt  P.  J.,  and  DOYLE,  J.,  concur. 


FLOWERS  T.  STATB. 

(Crimlnsl  Court  of  Appeals  of  Oklahoma. 

Jan,  13,  1913.) 

fSyllabua  hy  the  Court.) 
iNTOSICATtNO  Ltquobs  (|  202*)  —  Obihinai. 

PBOSECUnONS — iNrOBUATION, 

When  a  person  is  to  be  prosecuted  on  a 
chaise  of  bavicff  unlawful  pOBsession  of  intoxi- 
cating liquor  with  intent  to  sell  the  same,  the 
information  ebould  Bpecificslly  so  charge;  but 
this  court  has  held  that  an  information  which 
charges  an  intent  to  violate  the  prohibitory  law 
is  sufficient  However,  because  snch  informa- 
tions have  been  sustained,  it  does  not  mean  that 
they  are  approved  by  this  court  as  models. 

(Ed.  Note.— F«  otiier  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  222;  Dec  Dig.  i  202.*} 

Appeal  from  BtQihens  Gonnty  Court;  W. 
H.  Admire,  Judga 
A.  C.  Flowers  was  convicted  of  violating 

the  prohibitory  law,  and  appeals.  Affirmed. 

Burns  &  Meek,  of  Duncan,  for  plaintiff  In 
«Tor,  Smith  C.  Matson  and  E.  (i,  SpUman, 
Asst  Attys.  Gen.,  for  the  State. 

ARMSTRONG.  J.  The  plaintiff  In  error, 
A.  O.  Flowers,  was  tried  and  convicted  at  the 
October,  1911,  term  of  the  county  court  of 
Stephens  county  on  a  charge  of  having  un- 
lawful possession  of  Intoxicating  liquor  with 
intent  to  sell  tbe  same.    The  charging  part 
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of  the  Infomiatlon  !■  as  follows:  ***  *  * 
Tbe  said  A.  C.  Flowers,  late  of  Stei^ieM 
coontjr,  and  witUn  tbe  jurisdiction  of  this 
court,  did  triUfollr  and  unlawfally  bave  In 
possession  41  quarts  of  Intoxicating  liquor, 
to  wft,  beer  for  tbe  purpose  and  intoit  of 
violating  tbe  iffohibitlon  laws  of  tbe  state  of 
Oklahoma.  •  •  •  ■*  The  accused  was  ar- 
rested, gave  bond  for  bis  appearance^  was  la- 
ter arraigned,  and  entered  a  plea  of  not 
guilty.  No  demurrer  or  motion  to  set  aside 
the  information  raising  ita  sufficiency  was 
filed.  After  the  trial  was  concluded  and  a 
verdict  of  guilty  returned,  a  motion  for  a 
new  trial  was  ffled  complaining  that  tbe  in- 
formation was  insufficient  In  that  It  charged 
tbe  accused  with  intent  to  violate  the  prohib- 
itory law. 

Tbe  proof  in  the  record  clearly  establishes 
to  our  minds  that  the  accused  wss  in  posses- 
sion of  the  liquor  chained,  with  the  Intent  to 
sell  the  same.  Tbe  information  should  have 
chafed  that  be  had  possession  of  the  prohiN 
Ited  liquors  with  the  Intent  to  sell  them,  and 
not  with  intent  to  violate  the  prohlbltlou 
laws ;  but  such  an  Information  has  been  held 
sufficient  by  this  court  See  State  v.  Fee- 
bsck,  3  Okl.  Cr.  608,  107  Pac.  442;  Childers 
V.  State,  4  Okl.  Cr.  237,  111  Pac.  958;  Ex 
parte  Spencer,  7  Okl.  Cr.  113,  122  Pac.  657. 
We  decline  at  this  time  to  disturb  the  ruling 
of  tbe  court,  but  these  InformatloDs  are  not 
approved  by  this  court  as  models  of  pleading 
and  should  be  avoided.  ^ 

We  nave  carefully  ccmsldwed  tbe  other  as- 
signments raised  by  tbe  brief,  and  And  no 
error  sufficient  to  Justly  a  reversal  of  tlie 
Judgment   It  ia  therefore  affirmed. 

FUUMAN,  P.  J.,  and  DOXLE.  J.,  concur. 


WILSON  V.  STATE. 

(Crimioal  Court  of  Appeals  of  Oklaboma.  Jan. 
18,  191S.) 

(Byllahns  hy  tht  Court.) 

1.  Phtsicianb  and  StraoEons  (|  6*)— Phao- 
TiciNO  Without  Authobitt— FAii,DltB  to 
RBcoan  License. 

A  person  who  has  been  regularlv  liceosed 
to  practice  medicine  in  this  state,  and  who  has 
failed  to  record  the  certificate  Issued  to  him 
by  the  board  having  jurisdiction  to  issue  li- 
cetises  under  the  laws  of  this  state  in  the 
county  in  which  he  resides  and  maintains  a 
place  of  husiaesa,  cannot  be  convicted  under 
section  4256,  Comp.  Laws  1909,  for  practicing 
medicine  without  a  license,  but  is  subject  to 
prosecution  under  section  4252,  Id.,  for  failure 
to  record  his  license  in  said  county. 

[Ed.  Note.~For  other  cases,  see  Physicians 
and^Surgeons,  Cent  Dig.  {|  9-11;  Dec.  Dig. 


2.  Phtsiczanb  ard  Subgbons  <|  6*)— Prac- 

Ticisro    Without    AtJTUoain  —  tAiuiNAL 

PBOSICUTION— £VIDENCB. 

A  certificate  to  practice  medicine  in  tbiu 
state  issued  by  the  state  board  having  juris- 
diction to  issue  sam&  properly  authenticated 
and  under  the  seal  of  said  board,  is  entitled 
to  be  received  in  evidence  when  tendered  on 
behalf  of  a  person  who  is  on  trial  charged 
with  practicing  medklne  without  authority-,  and 
such  certificate  when  bona  fide  is  a  complete 
defense  to  a  prosecution  based  on  section 
4206,  Comp.  Laws  1909. 

[Ed.  Note.— For  other  cases,  see  niysicians 
and  Sargeons,  Cent  Dig,  H  0-11:  Decs.  Dig. 
S  6.*] 

Appeal  trom  Woodward  County  Court;  CI 
H.  Wyand,  Judge. 

Horace  L.  Wilson  was  convicted  of  practic- 
ing medicine  without  a  license,  and  mppeala 
Reversed  and  remanded. 

Fred  M.  Elkin  and  George  W.  Buckner,  of 
Enid,  for  plaintiff  in  error.  Smith  O.  Mat- 
sou,  Asst.  Atty.  Gen.,  and  Jos.  L.  Hull,  Bp. 
Asst  Atty.  Gen.,  for  the  States 


ABHSTRONG,  J.  The  plaintiff  In  error, 
Horace  L.  Wilson,  was  tried  and  convleted  In 
the  county  court  of  Woodward  county  on  an 
information  charging  him  with  practicing 
medicine  in  said  county  without  having  at 
the  time  a  valid  and  unrevoked  certificate 
from  the  state  board  of  medical  examiners  of 
the  state  of  Oklahoma.  The  Information  Is 
based  upon  section  4256,  Compiled  Laws  1009, 
which  Is  as  follows:  "Any  person  practicing 
medicine  and  surgery  In  this  state,  without 
having  at  the  time  a  valid  unrevoked  certifi- 
cate as  provided  In  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  flaed 
not  less  than  one  hundred  ($100)  dollars  nor 
more  than  five  hundred  ($500)  dollars,  or  by 
Imprisonment  for  a  term  of  not  less  than 
sixty  days  nor  more  than  one  hundred  and 
eighty  days,  or  both  such  fine  and  imprison- 
ment, and  each  day's  practice  sball  consti- 
tute a  separate  offense.  •  •  • "  Tbe  pun- 
ishment of  the  accused  was  fixed  by  the  Jury 
at  a  fine  of  $200  and  Imprisonment  In  the 
county  jail  for  a  period  of  20  days. 

A  number  of  assignments  of  error  are 
brought  Among  others,  it  Is  urged  that  tbe 
court  erred  In  refusing  to  admit  in  evldeoce  a 
certificate  issued  by  him  In  1907  by  tbe  state 
board  of  health,  which  certificate  Is  as  follows: 
"State  of  [Great  seal  of  the  state  of  Oklahoma 
1907.1  Oklahoma.  Physician's  Certificate. 
No.  2,115.  This  certifies  that  tbe  Oklahoma 
state  board  of  health  having  received  evi- 
dence that  Horace  L.  Wilson,  of  tbe  county 
of  Woodward  and  state  of  Oklahoma,  is  a 
practitioner  of  medicine,  legally  licensed  and 
actively  engaged  in  the  practice  of  medicine 
on  the  16th  day  of  Novembw,  1907,  and  has 
submitted  such  evidence  to  this  board  this 
10th  day  <rf  AprU,  1908.  We  do  hereby  au- 
thorise him  under  the  provisions  of  tbe  Ok- 
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laboma  Omutitntloii  regulating  the  practice 
of  medldne  and  BO^err,  approved  NoTanber 
10,  IflOT,  to  paTBne  ttae  practice  of  medicine 
and  mrgerr  In  tU«  state.  Olren  under  oar 
bands  and  the  seal  of  the  Oklahoma  state 
board  ot  bealth  at  Shawnee,  this  10th  day  of 
April,  In  the  year  of  onr  Lord  one  thousand 
ntaie  hundred  and  eight.  W.  Q,  GlUy,  U.  D. 
FrtBldent,  Moakogee*  Oklahoma.  A.  B.  Dav- 
enport, If.  IX  Vice  Preddoit*  Tlahoodngo, 
Oklahoma.  J.  a  Hahr,  M.  D.  Supt.  and  Bx 
Offido  Secy,  fflmwnee.  Oklahoma.  [BeaL]" 

The  following  are  the  Indorsements  thereon: 

,"2410.  State  <^  Oklahoma,  Harper  Oounty 
— «■.:  This  instrument  was  filed  for  record 
on  the  8rd  day  of  Jnne.  A.  D.  1908,  at  0 
o'docft  A-  IL,  and  duly  recorded  In  Book  1» 
Mise:,  on  page  84.  W.  H.  Llttl^  Beglster  of 
DeedsL  [Seal.] 

•^ilS  P.  M.  p.  13.  Pawnee,  Oklahoma. 
Filed  Jnne  1, 1900.  Frank  Sboennker,  Coun- 
ty Clerk.  Recorded  page  ,  Book  ^ 

Fees  60^  Pd. 

"State  of  Oklahoma,  Goiinty  of  Oralg— es.: 
This  Instmment  was  filed  and  recorded  In 
this  ofllce  in  Physician's  Beglster  at  page  13, 
axis  Oth  day  of  Jane,  1900,  at  2-M  o'ckMik  P. 
U.  R.  F.  Nix,  Oounty  Olerk. 

"Filed  Oct.  9,  1900.  J.  H.  Donart,  County 
Clerk,  Payne  County.  [Seal.]  Recorded  on 
pace  10,  Medleial  Register  #1.  Fee  Paid 
$1.00. 

"State  of  Oklahoma,  Pottawatomie  Coun- 
ty—sb.:  This  instrument  was  died  for  record 
this  the  18th  day  of  Oct.  A.  D.  1900.  at  10 
o'clock  A.  U.,  and  is  duly  recorded  in  Book  1, 

of  .  page  45.    Fee  75<.    J.  F.  Cottell, 

<?otinty  Clerk,  by  F.  L.  Cottell,  Deputy. 
[Seal.]" 

Tills  certificate  la  under  the  seal  of  the 
Btate  board  of  health,  and  is  from  the  board 
which  at  that  time  bad  or  was  exercising  Ju- 
risdiction to  grant  licenses  to  practice  medi- 
cine In  this  state  under  the  constitutional 
proTislons  and  the  statutory  lair. 

[1,  2]  The  certificate  should  have  been  ad- 
mitted, and,  when  admitted,  was  a  complete 
defense  by  the  accused  to  the  charge  con- 
tained In  the  information.  It  clearly  appears 
that  the  accused  had  not  recorded  this  cer- 
tificate in  Woodward  county.  Section  4252, 
Compiled  Laws  1909,  provides  as  follows: 
"Every  person  holding  a  certificate  authoriz- 
ing him  to  practice  medicine  and  surgery  in 
this  state,  must  have  it  recorded  In  the  office 
of  the  county  clerk,  as  herein  provided. 
Every  such  person  on  the  change  of  resi- 
dence must  have  bis  certificate  recorded  in 
like  manner  In  the  county  to  which  he  shall 
have  changed  his  residence,  and  said  certifi- 
cate shall  be  displayed  In  his  office  as  evi- 
dence of  having  complied  with  the  law.  The 
absence  of  such  record  shall  be  prima  facie 
evidence  of  the  want  of  possession  of  such 
certificate,  and  every  such  person  holding 


such  certificate  who  shall  practice  medicine 
and  surgery  or  attempt  to  practice  medicine 
and  surgery  without  first  having  recorded 
same  with  the  county  clak,  as  faer^  pro- 
vided, idiall  be  ^emed  guilty  of  a  misde- 
meanor." The  accused  should  have  been 
prosecuted  under  this  section  of  tiie  statute, 
and  had  this  been  done,  and  a  conviction  re- 
sulted, no  rell^  could  have  been  had  In  this 
court  upon  the  ground  set  out  In  the  petition 
in  error.  We  do  not  deem  It  necefiaary  to 
consider  the  other  assignments. 

For  the  error  Indicated,  the  cause  la  re- 
versed and  remanded,  with  directions  to  grant 
a  new  trlaL 

FURMAN.  P.  J.,  and  DOTLB^  J.,  concur. 


STATE  ex  rd.  QUIGLBT  v.  STJPKRIOB 
COURT  FOR  KING  COUNTY 
at  al. 

(Supreme  Court  of  Washington.  Jan.  4,  1013.) 

1.  CteanoBASi  (I  5*)— BnraDT  bt  Afpbait- 

Ulxction  Oontssts. 

A  refusal  of  the  trial  court  in  an  election 
contest  to  order  a  recount  of  the  ballots  will 
not  be  reviewed  by  certiorari  on  the  ground  that 
the  remedy  by  appeal  authorized  by  Rem.  & 
Bal.  Code,  i  4056,  ie  not  adequate  because  of 
the  delay  in  hearing  the  appeal,  where,  although 
the  contestee  will  take  and  hold  office  before 
the  appeal  can  be  heard,  it  does  not  appear  that 
his  term  will  expire,  since  the  remedy  is  as 
adequate  as  in  any  other  case,  and  the  Legis- 
lature must  be  presumed  to  have  considered  it' 
adequate. 

[Ed.  Note.— ^or  other  eases,  see  Certiorari, 
Cent;  Dig.  II  fi.  6;  Deci  Dig.  f 

2.  Elections  (|  300«)— Coxtestb— AppeaIt- 
Rbcobo— Physical  and  Docuioentabt  Bt- 

IDENCB. 

On  an  appeal  in  an  election  coutest  to  re- 
view the  refusal  of  the  trial  court  to  order  e 
recount,  the  ballots  may  be  preserved  and  made 
exhibits  in  the  case,  notwitnstandiog  the  pro- 
vision of  Rem.  &  Bal.  Code,  {  4928,  requiring 
their  destruction  at  the  end  of  six  monUiSt 
since  rejected  evidence  may  be  preserved  in  the 
statement  of  facts  the  some  as  that  received. 

[Ed.  Note.— For  other  cases,  see  Electionsk 
Cent.  Dig.  il  317-832;  Dee.  Dig.  |  806.«J 

8.  CEBTIOBABI  (I  5*)— RSUDT  BT  APPIAt,. 

Certiorari  will  not  lie  where  the  remedy  by 
appeal  is  adequate. 

lEd.  Note.— For  other  cases,  see  Certiorari. 
Cent.  Dig.  IS  6,  6;  Dec.  Dig.  |  6.*} 

4  Blbctions  (I  2e0»)— E^LKcnoN  Contests— 

Pbocbdubb. 

Election  contests  rest  solely  on  statute, 
and  are  governed  by  the  provisions  of  the  stat> 
ute  providing  therefor. 

[Kd.  Note.— For  other  cases,  see  ElectioaiL 
Cent.  Dig.  |S  245,  240;  Dec.  Dig.  |  209.*] 

Mount,  C.  J.,  and  Pullerton,  J.,  dissenting. 

En  Banc.  Certiorari  by  the  State,  on  the 
relation  of  Andrew  J.  Qulgley,  against  the 
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BQperior  Court  for  King  Covnty  and  otbers. 
On  motion  to  quash  writ  Motion  granted 
and  writ  denied. 

Geo.  H.  Riunmens,  of  Seattle  for  plaintiff. 
W.  H.  Wblte,  KItt  Gould,  and  Edgar  O.  Sny- 
der, all  of  Seattle;  (or  respondents. 

ELLIS,  J.  On  December  13,  1012,  the  re- 
lator iwocnred  upon  ex  parte  application  a 
writ  of  certiorari  to  review  the  proceedings 
of  the  superior  court  of  King  county  in  an 
action  to  contest  an  election.  On  the  re- 
turn day  fixed  by  the  writ,  the  respondent 
Byron  Phelps  moved  to  quash  the  writ  on 
the  ground  of  lack  of  jurisdiction.  Briefly, 
the  ruling  sought  to  be  reviewed  la  the  ac- 
tion of  the  trial  court  In  refusing  to  order  a 
recount  of  the  ballots  until  some  proof 
aliunde  the  ballot  boxes  should  be  made 
tending  to  impeach  the  r^larity  or  Integri- 
ty of  the  official  count  and  canvass. 

[1,  2]  It  Is  contended  that  certiorari  will 
not  He,  because  the  statute  governing  elec- 
tion contests  accords  an  adequate  remedy  by 
appeal  Bern.  &  Bat.  Code.  S  4906.  The  re- 
latoo  argues  that  the  remedy  by  appeal 
would  not  be  adequate,  for  the  reason  that 
the  contestee  would  take  office  on  January 
13,  1913,  and  would  hold  the  office  a  number 
of  monUis  before  an  appeal  could  be  heard, 
and  that  the  six  months  during  which  the 
ballots  will  be  preserved  under  the  statute 
(Rem.  ft  Bal.  Code,  |  4928)  would  expire,  and 
the  ballots  would  be  destroyed  before  a  re- 
trial could  be  bad.  This  argument  Is  not 
.convincing.  The  same  result  would  follow 
in  every  case  of  election  contest  If  It  would 
follow  In  this  case,  and  the  section  of  the 
statute  giving  the  appeal  would  be  nugatory. 
But  no  such  result  need  follow  in  any  case- 
Documentary  and  physical  evidence  when 
properly  offered  may,  although  rejected,  be 
preserved,  and  faiade  exhibits  in  the  case. 
The  same  facilities  exist  for  the  preserva- 
tion In  the  statement  of  facts  of  evidence  of- 
fered and  rejected  as  of  that  received.  The 
remedy  by  appeal  would  be  as  adequate  In 
this  as  in  any  other  election  contest  The 
delay  would  be  no  greater  than  In  an  appeal 
in  a  case  of  any.  other  character,  and  we 
have  repeatedly  held  that  the  delay  Incident 
to  an  ac^)eBl  cannot  be  regarded  as  affect- 
ing the  adequacy  of  the  remedy.  Jones  v. 
Paul,  56  Wash.  306,  106  Pac  620;  State  ex 
rel.  Young  v.  Denney,  34  Wash.  66,  74  Pac. 
1021 ;  State  ex  rel.  Nelson  v.  Superior  Court, 
31  Wash.  32,  71  Pac.  601;  SUte  ex  ret  N. 
P.  By.  Co.  V.  Superior  Court,  46  Wash.  303, 
89  Paa  879;  State  ex  rel.  Carrau  v.  Superi- 
or Court  30  Wash.  700,  71  Pac.  6i8. 

[}]  Where  the  remedy  by  appeal  Is  ade- 
quate, certiorari  or  other  extraordinary  rem- 
edy will  not  lie.  State  ex  rel.  Coplen  v.  Su- 
perior Court  66  Wash.  220,  119  Pac,  383; 
State  ex  rel.  Vincent  v.  Benson,  21  Wasb. 
B71,  58  fac.  1000;  State  ex  rei.  Washington 


Dredging,  etc.,  Co.  v.  Moore,  21  Wash.  629, 
S9  Pac.  Sf^;  State  ex  rel.  Hthbard  t.  Supe- 
rior Court  21  Wash.  631,  69  Pac.  605;  State 
ex  ret  Town8«id  G.  ft  E.  L.  Co.  t.  Snp^or 
CoOTt  20  Wash.  602,  56  Pac;  983.  The  Ler 
Islatnre  In  enacting  aectkm  4lOS^  pravldUig 
the  r«nedy  by  appeal  In  election  oMtteata  in 
the  very  same  statute  allowing  a  oonteat 
must  be  presumed  to  have  comideeei  that 
remedy  adequate  In  such  cases.  To  hold 
that  It  la  inadequate  In  thU  case  la  to  bold 
that  11)  is  Inadequate  In  any  awA  case.  It  is, 
in  effect  to  repeal  the  atatntc^  and  declare 
a  policy  contrary  to  tiiat  ex^reasly  dedared 
by  the  Legislature  upon  a  sabjeet  clearly 
within  its  ittovlnce.  The  dedslona  of  this 
court  dted  hy  the  relator  are  not  pertinent 
to  the*case  her&  State  ex  rel.  Meredith  v. 
Tallman,  24  Wash.  426,  64  Pac.  769:  State 
ex  rel.  Boyse  v.  Superior  Gout,  46  Wasb. 
616,  91  Paa  4,  12  L.  B.  A.  (N.  S.)  1010;  123 
Am.  St  Bepb  948,  13  Ann.  Gas.  87a  In  each 
of  these  cases  the  remedy  by  as^eal  was 
held  Inadequate  because,  and  only  because, 
the  tena  of  office  would  expire  before  the 
hearing  On  appeal  could  be  had.  No  audi 
conditio  ts  found  in  the  case  before  ns. 
The  other  case  cited— State  ex  reL  Smith 
V.  Superior  Court  26  Wash.  278,  66  Pac  385 
— TWtm  upon  the  same  ground,  namely,  that 
the  remedy  by  ai^eal  was  Inadequate  to  pre- 
serve the  fruits  of  the  litigation  if  won. 

[4]  The  proceeAnga  in  contest  here  pre- 
smted  are  not  in  quo  warranto,  either  as  at 
common  law  or  as  giv«i  by  our  anatogons 
statutory  action.  The  right  to  a  contest  such 
as  here  sought  to  be  reviewed  rests  sol^ 
upon,  and  Is  governed  by,  the  provisions  of 
the  particular  statute  providing  therefor. 
Bem.  ft  BaL  Code,  H  4941-4957,  inclualvfr 
The  section  giving  the  remedy  by  appeal  has 
never  beoi  rq>ealed  ^ther  e^ressly  or  by 
implication.  To  entertain  this  writ  In  the 
abeenoe  of  anything  distinguishing  the  pro* 
ceeding  from  otiier  election  contests  brought 
under  the  statute,  would  be  a  gratuitous  as- 
sumption of  the  legislative  function. 

The  motion  to  quash  la  granted,  and  the 
appllcaticffl  Is  denied. 

PABKBR,  CROW,  MAIN,  MOBBIS,  CHAD- 
WICK,  and  QOSE,  JJ.,  concur. 

FULLEBTON,  J.  (dissenting).  I  am  un- 
able to  concur  either  In  the  opinion  announc- 
ed by  Judge  ELLIS  or  in  the  Judgment  which 
the  majority  of  the  court  think  proper  to 
render  In  tills  case.  The  statute  thought 
to  require  Judgments  entered  In  Section 
contests  to  be  brought  to  this  court  by  aiH 
peat  only  was  first  enacted  by  the  territorial 
Legislature  in  1866.  It  was  re-enacted  in 
the  form  of  a  Code  by  the  territorial  Leg- 
islature of  1881,  and  published  in  the  Code 
of  that  year  known  as  the  Code  ot  1881. 
Since  that  time  U  has  been  carried  forward 
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by  the  codlflen  of  the  laws  of  Washington 
Into  tbe  several  codes,  without  change  of 
TerMage  ncept  to  snbstltnte  the  term  "Su- 
perior Court**  for  the  term  "District  Court," 
wherent  such  term  apiie&red  In  the  act 
The  statutes  relating  to  appeals  were  chang- 
ed and  modified  a  number  of  times  the 
territorial  Legislature  between  the  years 
1866  and  the  change  from  the  territorial 
form  of  goYemment  Into  statehood,  and  twice 
since  that  time.  The  changes  made  In  the 
Btatntes  during  this  period  In  this  respect 
were  radlcaL  Indeed,  there  Is  scarcely  any 
resonblance  between  the  present  statute  re- 
lating to  appeals  and  the  statutes  relating 
thereto  of  1866  or  188L  It  has  seemed  to 
me,  therefore,  that  If  the  term  "appeal"  as 
used  In  the  statute  of  1866.  or  Code  of  1881, 
ew  had  any  technical  s^pilflcance.  It  has 
lost  It  hy  the  snbseqnent  repeal  of  the  stat- 
utes to  which  it  did  relate  and  the  enact- 
ments of  new  and  dUferent  statutes  called 
statutes  of  axveal.  In  oOkp  words,  Inasmuch 
as  the  rl^t  and  method  of  contesting  an 
electton  was  statatory,  rendering  It  neces- 
sary to  provide  for  a  review  In  the-hl^er 
conrt  from  the  Judgment  ot  the  court  of 
original  Jurisdiction  if  such  review  was 
to  be  had,  the  Legislature  used  the  term 
"appeal**  In  the  sense  of  "review."  and  not 
in  the  sense  of  making  a  distinction  between 
two  forms  or  methods  of  review  that  might 
thereafter  be  provided.  This  b^ng  the  tme 
meanlz^  o<  the  statnte,  the  court  dionld 
give  It  tffect  by  allowing  reviews  In  this 
court  for  Section  cimtests  1^  a  writ  of  re- 
view whenever  the  remedy  by  appeal  Is  not 
plain,  speedy,  or  adequate.  That  the  rone- 
dy  by  appeal  in  this  Instance  does  not  afford 
a  plain,  q>eedy  or  adequate  remedy  seems  to 
me  to  be  inotmtrovertible^  The  delays  In- 
aumt  to  the  fiict  that  this  conrt  can  hear 
aniMals  only  at  r^Iar  ■essions,  and  the  de- 
lays Incident  to  the  procedure  itself,  even  If 
pursued  with  the  utmost  diligence,  wlU  hard- 
ly render  it  Impossible  to  have  a  final  de- 
termination of  this  case  before  the  term  of 
the  officer  whose  right  is  sought  to  be  con- 
tested spires.  Other  reasons  might  be  giv- 
en, but  this  fact  alone  to  my  mind  shows 
that  the  remedy  by  appeal  Is  Inadequate^ 

The  case  should  therefore  be  determined 
upon  Its  merits. 

MOUMT»  O.  J.*  concurs. 


MeAIXiarFBR  v.  CHAMBERS. 

(Snpreme  Court  of  Washington.    Jan.  T, 
1913.) 

PaTMHTT     (f     70*)  —  BVIDBNOB  —  FlITAWCIAl 

CoifDinon. 

In  an  action  against  the  decedent's  estate 
Ml  a  note  more  than  20  years  overdue,  evi- 
dence that  deceased  before  his  death  was  finan- 
cially able  to  pay  the  note  and  was  loaning 


money,  and  before  his  death  had  divided 
hia  property  amoo^  his  dilldren,  one  of  whom 
was  wife  of  plaintitf,  and  the  payments  made 
by  a  transfer  of  properl?  were  as  principal, 
and  not  interest  on  the  note,  was  admissible  as 
tending  to  show  payment 

[Ed.  Note. — For  other  cases,  see  Payment. 
Cent.  Dig.  SS  203-218;  Dec  Dig.  |  70T*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  Ernest  M.  Card,  Judge. 

Action  by  H.  B.  McAllister  against  Robert 
L.  Chambers,  as  administrator  of  the  estate 
of  Frederick  Meyer,  deceased.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  remanded  for  new  trial. 

Gordon,  Easterday  ft  Askren  and  M.  8. 
Lindsay,  all  of  T&coma,  for  appelant  H.  W. 

Lueders,  of  Tacoma,  for  respondent 

MOUNT,  a  J.  The  plaintiff  brought  this 
action  in  January,  1912,  to  recover  upon  a 
promissory  note  executed  by  Frederick  Meyer 
in  his  lifetime.  The  note  was  executed  by 
the  deceased  on  September  15,  1800,  for  |1,- 
200,  and  made  payable  to  the  plaintiff  30 
days  after  date,  with  interest  at  10  per  cent 
per  annum.  The  complaint  alleges  that  on 
November  11,  1800,  Interest  was  paid  on  the 
note  to  November  11,  1896;  that  on  August 
1«  1006,  interest  was  paid  to  that  date,  and 
on  August  1,  1010,  interest  was  paid  to  Au- 
gust 1,  1911 ;  that  no  further  payments  were 
made  on  the  note;  that  after  the  death  of 
the  maker  on  June  23, 1011,  Robert  L.  Cham- 
bers was  appointed  administrator  for  Mr. 
Meyer's  estete;  that  a  claim  was  filed  for 
the  amount  of  the  note,  and  rejected  by  the 
administrator  October  20,  1911.  The  prayer 
of  the  complaint  Is  for  |1,200,  with  interest 
at  10  per  cent  per  annum  since  August  1, 
1011.  The  defendant,  for  answer,  denied  the 
note  upon  information  and  belief  and,  as  af- 
firmative defenses,  alleged  (1)  that  if  the 
deceased  made  the  note  In  his  lifetime  it  was 
fully  paid  by  him  prior  to  his  death,  and  (2) 
that  the  action  la  barred  by  lapse  of  time. 
At  the  trial  of  the  case  the  defendant  sought 
to  show  that  the  deceased,  after  the  execu- 
tion of  the  note  and  before  his  death,  was 
financially  able  to  pay  the  note,  and  was 
loaning  his  own  money  at  rates  of  inta%st 
varying  from  6  to  8  per  cent  per  annum,  and 
prior  to  his  death  Mr.  Meyer  assembled  his 
children  and  divided  his  property  among 
them ;  one  of  them  being  the  wife  of  plaintiff. 
Defmdant  also  offered  entries  In  a  book, 
made  by  deceased  at  the  time  of  the  pay- 
ments, for  the  pnrpme  of  showing  that  the 
payments  made  by  transfer  of  property  were 
not  made  as  intwest  payments,  but  were 
paid  upon  the  princdpaL  This  evidence  was 
all  excluded  at  the  trial,  and  the  Jury  direct- 
ed to  find  a  verdict  for  the  plaintiff. 

We  think  all  this  evidence  should  have 
been  received.  These  facts,  if  true,  were  cir- 
cumstances tending  to  show  payment  The 
maker  of  the  note  was  dead.  The  note  was 
more  than  20  years  old  before  suit  was 
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broDght  upon  It  At  about  tbe  time  It  be^ 
came  due,  6  years'  intereet  was  paid  Id  ad- 
vance upon  It,  and  after  the  expiration  of 
that  period  no  payment  was  made  until  1006, 
16  years  later,  when  10  years'  Interest  was 
paid,  equaling  the  £ace  of  the  not&  It  Is 
possible  that  Interest  payments  were  made 
as  stated,  but  such  facts  would  depend  some- 
what upon  the  business  character  and  flnan- 
clal  condition  of  the  maker  of  the  nota  The 
circumstances  offered  reasonably  tended  to 
rebut  the  evidence  that  the  note  was  not 
paid.  In  Robertson  v.  O'Neill.  67  Wash.  121, 
120  Pac.  884,  we  said :  "In  a  trial  of  a  case 
any  drcuhistance  Is  admissible  which  reason- 
ably tends  to  establish  the  theory  of  the  par- 
ty offering  It,  or  to  explain,  qualify,  or  dis- 
prove tbe  testimony  of  his  adversary.  When 
death  has  stilled  the  lips  of  one  of  the  parties 
to  tbe  transaction,  and  demand  Is  being  as- 
serted against  his  estate,  his  representative 
should  be  permitted  to  combat  the  claim  with 
any  circumstance  reasonably  tending  to  shed 
light  upon  tbe  transaction  in  controversy." 
We  tbink  this  Is  applicable  to  the  case  pre- 
sented here,  and  that  the  evidence  should 
have  been  received  and  the  case  submitted  to 
the  Jury. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

MOBBIS,  EI«LIS.  FULLGBTON,  and 
MAIN,  JJ.,  concor. 


BACKUS  V.  FEEE8  et  aL 

(Supreme  Court  of  Washington.    Jan.  6, 
1913.) 

1.  Fbauds,  Statute  or  (|  123*)— Contbacts 

— I^SES. 

A  parol  lease  for  a  term  exceeding  a  year, 
iriiere  lessee  hu  taken  possesion  with  les- 
sor's consent,  is  enforceable  as  a  tenancy  from 
month  to  month,  not  being  wholly  void. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  if  272-274;  Dec.  Dig.  i 
128.*] 

2.  FuuDs.  Statute  or  (|  148*)— Subittbhip 
CONTBACT  —  Effect  or  nmuRAiion  or 

PBINOIFAI.  COITTBACT. 

An  instrument  executed  by  the  sureties  of 
a  lessee  recited  the  execution  of  a  five-year 
lease  which  contained  certain  "covenants, 
agreements  and  obligations  to  be  kept  ana 
performed"  by  lessee,  and  continued  that  if 
lessors  "shall  at  all  times  in  every  particular 
keep  and  perform  In  every  way  all  the  cov- 
enants, agreements  and  obligatiouB  In  said  lease 
contained  and  at  tbe  expiration  or  earlier  de- 
terminatioa  of  said  lease,  return  the  property 
therein  demised"  to  lessor  in  tbe  condition 

ftrovlded  and  save  himself  harmless  against  all 
OSS  arising  by  reason  of  the  execution  of  the 
lease,  tbe  obligation  should  be  void.  Bdd  that, 
tiiongh  tbe  lease  was  voidable  under  the  stat- 
ute because  unacknowledged  and  for  a  longer 
term  ttan  a  year,  the  suretyship  contnct  con- 
templated that  lessee  should  pay  the  rent  for 
the  full  term,  so  that  the  sureties  were  liable 
where  lessee  took  advantage  of  his  legal  rights 


to  consider  the  tenancy  as  one  from  month  to 
month  and  terminated  it  by  a  month's  notice. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  ot  Gent  Dig.  ||  844-860;  Dee.  Dig. 
f  148.*] 

8.  GUABARTT  (I  B*)— InvAUDrrT  or  Obzo- 

INAL  OBUGATIOH. 

A  guaranty  contract  may  stand  by  itself, 
though  the  obligation  guaranteed  is  invalid; 
the  question  of  whether  the  guarantor's  lia- 
bility is  measured  by  that  of  the  principal 
debtor  being  largely  a  matter  of  the  cons  trac- 
tion of  the  guaranty  contract 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  I  7;  Dec  Dig.  {  5>] 

4.  Fbauds.  Statute  or  (|  148*)  — Fibsons 

Entitled  to  Aj9bbbt. 

The  statute  referring  to  the  execution  of 
leases  for  a  longer  term  than  a  year  is  merely 
a  statute  of  frands,  so  that  a  surety  of  the 
performance  of  the  obligations  of  a  lease  void- 
able under  the  statute  because  unacknowledged, 
and  for  longer  than  a  year,  cannot  take  ad- 
vantage of  the  statute  \o  avoid  his  liability; 
the  defense  of  the  statute  of  frauds  being 
personal  to  the  princrpaL 

tEd.  Note.— For  other  cases,  see  Frauds, 
StBtnte  of,  Gent  Dig.  U  844-860;  Dec.  Dig. 

8  X4B.  J 

Department  1.  Appeal  from  Superior 
Court,  King  CouDt7 :  Mitchell  Gilliam,  Judge. 

Actlcm  by  Manson  F.  Backus  against  A.  S. 
Fe^  and  William  H.  Battle.  From  a  Judg- 
ment for  plaintiff,  defendant  Buttle  appeals. 
Affirmed. 

Murphy  &  Wall,  of  Seattle,  for  appellant. 
Hlgglns  &  Hughes  and  Hyman  Zettler,  all 
of  Seattle^  for  respondent 

OOSE,  J.  On  tbe  25th  day  of  September. 
1900,  the  plaintiff,  his  wife  uniting,  executed 
to  H.  N.  Winters  and  Mamie  Wlntws,  his 
wife,  an  nnacknowledged  lease  upon  the  Man- 
hattan building  in  the  city  of  Seattle,  to  run 
for  a  period  of  Ave  years  from  the  1st  day 
of  October  following.  The  lessees  covenant- 
ed and  agreed  to  pay  as  rental  therefor 
¥1,050  on  the  1st  days  of  October,  November, 
and  December,  1900;  $1,500  on  the  1st  day  of 
January,  1910,  and  on  the  Ist  day  of  each 
month  thereafter  to  and  Including  the  1st 
day  of  September,  1910;  $1,600  on  the  1st 
day  of  October,  1910,  and  the  same  amount 
on  the  1st  day  of  each  month  thereafter  to 
and  indndlng  the  Ist  day  of  S^tember,  1911 ; 
$1,700  on  the  1st  day  of  October,  1911,  and 
a  like  amount  on  the  Ist  day  of  each  month 
thereafter  to  and  Including  the  1st  day  of 
September,  1914.  On  the  29th  day  of  Sep- 
tember, 1909,  the  lessees,  as  principals,  and 
A.  S.  Feeks  and  William  H.  Buttle,  as  sure- 
ties, gave'  to  the  plaintiff  their  Joint  and 
several  bond,  which  recites  the  execution  of 
the  lease;  that  the  lease  contains  certain 
"covenants,  agreements  and  obligations  to  be 
kept  and  performed"  by  the  lessees,  and  ento- 
vides:  "Now  therefore,  if  the  said  H.  N, 
Winters  and  Mamie  Winters,  his  wife,  their 
heirs,  executors,  or  administrators,  shall  at 
all  times  and  in  every  particular  keep  and 
P^onn  in  every  iray  all  tbe  covenants. 
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asreemeDtx  and  obltgatlons  In  said  lease  con- 
tained, and  at  the  exi>lration  or  earlier  de- 
termination at  said  lease  retnm  the  prop- 
erty therein  demised  to  the  said  M.  F.  Back- 
as  and  wife  In  a  condition  provided  in  said 
lease  and  at  all  times  hereafter  indemnify 
and  saTe  harmless  the  said  Backns  and  wife 
against  all  loss,  damage  or  costs  arising  by 
reason  of  the  execntioh  of  said  lease,  then 
this  obUgation  shall  be  void."  The  lease 
and  bond  were  delivered  simultaneously  on 
September  29th  and  the  lessee  took  posses- 
sion of  the  leased  premises  on  October  1st 
and  ranalned  in  possession  until  April  6th 
following,  when  he  abandoned  the  premises 
without  notice  to  the  landlord.  On  the  16th 
day  of  April  the  receiver  appointed  by  the 
state  coort  took  possession  of  the  premises, 
and  on  the  26th  day  of  Amil  d^vered  pos- 
session to  the  trustee  in  bankruptcy  appoint- 
ed by  the  federal  court  On  the  6th  day  of 
May  the  referee  in  bankruptcy  directed  the 
reoeivw  to  surrender  the  premises  to  the 
Idalntlff  and  .to  disclaim  and  abandon  the 
lease,  and  on  that  day  the  idalntlff  resumed 
possesion  of  the  premises.  The  rent  tor  the 
months  <^  March,  April,  and  May,  amount* 
ing  to  94,500,  was  thai  due  under  the  terms 
of  the  leaser  and  had  not  bem  paid.  There- 
afta  and  <m  the  8d  day  of  June,  the  plain- 
tiff leased  the  premises  to  a  third  party  for 
a  term  of  flre  years  upon  a  rental  that  will 
reault  In  a  loes  to  him  of  an  amount  largely 
in  excess  of  the  poialty  of  the  bond.  The 
court  found  that  the  rmtal  reserved  In  the 
last-named  lease  was  the  full  market  rental 
ralne  of  the  premises  at  fliat  time,  and  that 
the  lease  was  ei^pedltloasly  mada  Ilils  ao- 
tl«L  was  tbsareafter  Instttttted  1^  the  plaintiff 
to  recover  ftom  Oie  snretleB  the  amonnt 
named  In  tbelr  bond,  to  wit,  96.000;  A  Judg^ 
meat  was  altered  against  them  for  that 
amount,  and  tha  defendant  Battle  has  ap- 
pealed. 

[1]  He  contends  that  tlie  lease,  Mxig  un- 
acknowledged and  for  ft  term  ezoeedlng  one 
year,  Is  void  under  our  statute^  and  hence 
that  there  Is  no  cause  of  action  on  the  bond. 
While  the  lease  was  not  enforceable  other 
than  as  a  tenancy  from  month  to  month,  it 
was  not  void,  but  valid  and  Undlng  until  ter- 
minated by  the  statutory  notice.  In  Nortli- 
craft  r.  Blumauer,  68  Wash.  243.  101  Pac 
871,  132  Am.  St  R^.  1071,  we  said  that  a 
parol  lease  of  real  property  for  a  period 
longer  than  one  year,  where  the  lessee  had 
taken  poss^I<m  with  the  consent  of  the  les- 
sor, "is  only  voldaUe."  In  Koschnltzky  v. 
Hammond  lAimber  Co.,  67  Wash.  S20,  106 
Pac  900,  In  considering  the  effect  of  an  un- 
aitoowledged  lease  of  real  property  for  a 
term  exceeding  one  year,  we  said,  "So  that  it 
wtu  be  seen  that  the  statute  does  not  make 
the  lease  void  in  toto";  but  that  In  the  ab- 
sence of  BDcfa  eQuitles  as  would  work  an  es- 
tc^Vel,  It  would  create  a  tenancy  from  month 
to  mcmtli  or  from  period  to  period  on  whidi 


rent  was  payable,  terminable  by  giving  prop- 
er notice.  In  Anderson  v.  Frye  &  Bruhn, 
124  Pac.  499,  we  held,  that  an  unat^nowledg- 
ed  lease  of  real  property  for  the  term  of  odb 
year  "with  the  privilege  of  two  years'  re- 
newal," at  a  stipulated  monthly  rental,  creat- 
ed a  paper  tenancy  for  a  period  exceeding 
one  year;  that  It  was  not  enforceable  as  a 
lease  for  one  year  only,  but  that  it  was  a 
lease  from  month  to  month,  and  terminable 
by  either  party  upon  his  giving  the  notice 
provided  by  the  stetute  Rem.  &  BaL  Code, 
i  880S.  The  language  of  the  opinion  Is  that 
the  lease  was  "void  and  unlnforceable"  as  a 
lease  for  one  year,  in  that  It  created  a  priv- 
ilege of  renewal  for  a  period  beyond  one 
year,  and  that  "the  tenancy  under  which  ap- 
pellant was  in  possession  of  the  property 
prior  to  October  1,  1010,  was  terminated  on 
that  day  by  notice  and  vacation."  In  Snyder 
T.  Hardy,  38  Wash.  666,  80  Pac.  780,  it  was 
held  that  one  In  the  possession  of  real  peop- 
erty  under  a  defective  lease,  but  with  the 
implied  consent  of  the  owner,  was  not  a 
wrongdoer,  but  a  tenant  from  period  to 
period  upon  which  the  rent  was  payaUe,  and 
that  the  rttital  reserved  in  the  lease  was  the 
measure  and  the  limit  of  the  tenant's  liabil- 
ity. The  rule  of  construction  underlying 
these  cases  is  that  where  there  has  been 
an  attempt  to  let  real  property  for  a  period 
exceeding  a  year  by  means  of  an  nnadmowl- 
edged  written  lease,  and  the  lessee  has  gone 
into  possession  with  the  express  or  implied 
conamt  of  the  owner,  a  tenancy  from  month 
to  numtli  or  from  period  to  period  upon 
which  rent  is  payable  is  created,  and  that 
the  tenancy  is  terminable  by  the  statutory 
notice  given  by  either  party  to  the  other.  It 
is  apparent  from  a  reading  of  these  cases 
that  the  word  "void"  Is  used  as  the  legal 
eanivalent  tat  unmftwceable,  and  all  that  we 
have  Is  that  where  the  lease  is  for 
more  than  a  year  and  unacknowledged,  if 
the  toiant  has  gone  into  possflesiim,  he  be- 
comes a  tenant  from  month  to  month  or 
from  period  to  period  upon  which  rent  is 
payable^  and  that  his  tenancy  Is  termlnaUe 
under  the  provisions  of  Bon,  &  BaL  Code,  | 
8803. 

[2]  The  sureties  by  the  terms  of  the  bond 
guaranteed:  (1)  That  the  lessees  should  per- 
form the  "covenants,  agreements  and  obliga- 
tions" contained  In  the  lease;  and  (2)  that 
they  would  "lodemoify  and  save  harmless 
the  said  Backus  and  wife  against  all  loss, 
damage,  or  costs  arising  by  reason  of  the 
execution  of  said  lease."  The  essential  In- 
quiry here  Is,  as  Indeed  It  Is  In  all  cases: 
What  was  the  Int^tion  of  the  parties?  Ob- 
viously their  Intention  was  that  the  lessees 
should  keep  their  covenants  as  they  were 
written;  that  Is,  that  they  should  pay  the  rent 
for  the  full  leasehold  period.  It  was  not  con- 
templated that  tbey  might  hold  possession 
under  the  lease  for  a  month  or  more,  and 
then  give  the  statutory  sotioe  of  their  In- 
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taitton  to  vacate  the  premises  and  thne  dla- 
charge  tbe  auretlea  from  any  ltabiltt7  <ni  the 
bond  other  than  the  pa^nent  of  the  rent 
then  accrued.  While  the  lease  Is  not  ai' 
forceable  except  as  a  lease  firom  month  to 
month.  It  was  not  an  Immoral  contract,  or 
an  Ulegal  one  In  the  sense  that  it  violated 
any  rple  ot  pnblle  policy,  and  boice  tbe  par- 
ties were  at  liberty  to  matnally  ke^  their 
covenants. 

[3]  In  treating  of  the  exertions  to  the 
rale  that  the  extent  of  the  liability  of  the 
principal  d^tor  measnres  'aud  limits  the 
liability  of  the  surety,  In  20  Cyc.  1^1,  tbe 
following  view  is  annonnced:  "Important 
exceptions  to  the  above  rnle  exist  which 
mnst  not  be  overlooked.  Tbey  are  found  in 
those  cases  where  tbe  defect  is  not  in  the 
contract  Itself  bnt  pertains  to  tbose  matters 
which  are  personal  to  tbe  principal  debtor; 
or  tb^  may  arise  from  causes  wblcb  orig- 
inate In  tbe  law.  A  guaranty  of  an  exist- 
ing contract  may  stand  by  Itself,  although 
the  obligation  guaranteed  Is  invalid;  and  It 
will  usually  be  found  that,  where  tbe  fact 
that  the  supposed  principal  debtor  is  not 
bound  is  held  to  be  a  defense  on  behalf  of 
the  guarantor,  such  fact  has  also  resulted 
in  a  failure  of  consideration  for  the  contract 
of  guaranty,  or  that  such  contract  has  been 
brought  about  by  fraud  or  has  been  entered 
into  under  a  mutual  mistake.  And  as  tbe 
guarantor  may  by  the  terms  of  bis  contract 
make  himself  liable  for  the  principal  debt, 
alttaou^  it  be  Invalid,  the  question  of  wheth- 
er the  liability  of  a  guarantor  is  to  be  meas- 
ured by  the  liability  of  the  principal  debtor 
Is  largely  a  mattw  of  interpretation  of  the 
contract  of  guaranty."  Tbis  principle  finds 
support  In  tbe  following  cases :  McLaugblln 
V.  McGovern.  34  Barb.  (N.  T.)  208;  York- 
shire Ry.  Wagon  Co.  v.  McClure,  19  Ch. 
Dlv.  (L.  R.)  1881-2,  478 ;  Robblus  v.  Robin- 
son, 176  Pa.  341,  35  AU.  337;  Mason  v.  Nich- 
ols, 22  Wis.  376;  Klessig  v.  Ailspangb,  99 
CaL  462,  34  Pac.  106;  People's  Lumber  Co. 
V.  Qillard,  136  Cal.  65,  68  Pac.  676;  Slocum 
V.  Tayhir,  8  Serg.  ft  R.  (Pa.)  399;  Eyger  v. 
Slpe,  89  Va.  607,  16  S.  E.  627;  Davis  v. 
States,  43  Ind.  108,  18  Am.  Rep.  382;  Mit- 
chell V.  Hydraulic,  ete.,  Co,  129  8.  W.  148. 

In  AfcLaughlln  r.  McGovem  the  lessees 
uitered  into  and  remained  in  possession  of 
the  leased  premises,  bat  only  one  of  them 
bUpobA  the  lease.  The  defendant  guaran- 
teed "the  fulfillment  [by  the  lessees]  for  the 
t>art  of  this  agreement  to  be  performed  by 
them,"  and  was  held  liable  on  the  guaranty. 
Tbe  court  said:  "What  is  the  obligation  as- 
sumed by  tbe  defendant  In  this  case?  It  Is 
not  that  Reynolds  and  Tague  shall  execute 
the  lease,  but  that  tbey  shall  fulfill  tbe  en- 
gagements contained  in  tbe  Instrument  up- 
on which  his  guaranty  was  indorsed."  In- 


the  McClure  Case  it  was  held  that  tbe  lend- 
er may  recover  against  the  sureties  although 
tbe  loan  was  made  to  a  railway  company 
whtdi  could  not  borrow.  Tb»  same  princi- 
ple was  annonnced  in  Bobbins  t,  BoUnson. 
and  In  Mason  v.  Nl<Aiols.  In  Klesdg  v.  Alls- 
pa  ugh,  the  snrettes  a  oontractor*!  bend 
were  hdd  liable,  notwithstanding  the  fact 
that  the  contract  Its^f  was  "wholly  v<rid" 
because  not  filed  with  the  recorder  as  re- 
quired by  statute.  The  conrt  said  that,  al- 
though the  contract  could  not  be  enforced 
because  not  recorded,  "the  contractor  might 
nevertheless  perform,  and  the  plaintiff  could 
accept  such  performance  and  neither  be 
guilty  of  any  wrong  in  so  doing."  A  like 
principle  was  announced  in  People's  Lumber 
Co.  V.  GUlard,  136  Cal.  66,  68  Pac.  676.  In 
Slocum  V.  Taylor,  It  was  held  that  a  surety 
on  a  bond  conditioned  for  the  performance 
of  an  award  of  arbitrators  was  liable,  al- 
though tbe  award  was  given  in  an  action 
Instituted  before  a  Justice  of  the  peace  for 
an  amount  exceeding  his  Jurisdiction,  and 
bis  judgment  bad  been  reversed.  In  Kyger 
V.  Slpe,  it  was  held  that  the  surety  was  lia- 
ble upon  bis  bond  where  the  principal,  au 
infant,  had  disaffirmed  and  was  therefore 
discharged.  In  Davis  v.  Statts,  a  like  rule 
was  applied  to  the  sureties  upon  the  note 
of  a  married  woman  who  was  discharged 
upon  her  plea  of  coverture.  In  Mitchell  v. 
Hydraulic,  ete.,  Co.,  it  was  held  that  the 
sureties  upon  a  bond,  given  by  a  private 
corporation  as  security  for  the  fulfillment  of 
a  building  contract  void  as  to  it  because  in 
excess  of  Its  powers  as  defined  by  Ite  char- 
ter, were  liable. 

[4]  There  is  another  reason  for  affirming 
the  Judgment  Our  stetote  In  reference  to 
the  execution  and  construction  of  leasee  is 
a  statute  of  frauds  only.  In  First  Presby- 
terian Church  V.  Swanson,  100  IlL  App.  39, 
It  was  heldl  that  the  defense  of  the  statute 
of  frauds  was  a  privilege  personal  to  the 
principal,  and  that  tbe  sureties  upon  a  con- 
tractor's bond  may  not  Invoke  the  statute  on 
account  of  tbe  failure  of  their  principal  to 
sign  the  contract  secured  by  the  bond.  20 
Cyc.  306,  states  that  this  Is  almost  tbe  uni- 
versal rule. 

The  appellant  relies  upon  the  rule  stated 
In  1  Brandt  on  Suretyship  Guaranty  (3d 
Ed.)  i  163 :  "A  surety  is  not  mtitled  to  every 
exception  which  the  principal  debtor  may 
urge.  He  has  a  rlf^t  to  oppose  all  which 
are  inherent  to  tbe  debt;  not  tAoee  which 
are  personal  to  the  debtor" — insisting  that 
the  obligation  of  the  sureties  in  the  case  at 
bar  is  "Inherent  to  the  debt"  We  are  not 
able  to  agree  with  this  contentiML 

The  judgment  is  affirmed. 

MOUNT,  0.  J.,  and  PARSER,  GBOW,  and 
CHAD  WICK,  33^  concur. 
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GOBHAM-REVERE    RUBBER    CO.  v. 

BROADWAY  AUTOMOBILE  CO. 
(Supreme  Court  of  WaaUncton.   Jan.  21, 
1918.) 

1.  Appbjx  and  rauoB  (f  47*)— **Aiioi;irr  In- 

TOI.VED"— How  DBTEBMINED. 

The  original  amoant  sued  fOT»  aod  not 
the  amoant  of  the  Judgment  detenolQet  the 
Supreme  Court's  Jurisdiction  of  an  appeaL 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Efror.  Cent  Dig.  H  202-22&;  Dec.  Dig.  {  47.* 

For  other  definitiou,  iM  Word*  and  Fhraa- 
es,  ToL  1,  p.  878.] 

2.  Appeal  akd  Ebxob  (i  Bl*)— Amotjmt  Ik- 
Toi.TKi>— EnxcT  or  COUnTEBCU.IU. 

A  counterclaim  for  more  than  $200  an- 
dioriMi  an  appeal  by  either  party,  although 
the  amoant  demanded  Is  less  than  S200  ix  the 
appeal  involves  a  review  of  the  mling  on  the 
counterclaim. 

[Ed.  Note.—For  other  caaea,  Appeal  and 
Error.  Cent  Dlf.  H  237.  267;  Dec.  Dig.  I 
01.*] 

8.  APPiAi.  AMD  Ebboh  (I  61*)— Auonirt  In- 

TOLVED— EbTECT  Ot  COUNTEBCLAIll. 

Where  the  trial  court  diBmissed  both  the 
complaint  aad  Uie  counterclaim  and  plaintifF 
alone  appeals,  the  Supreme  Court  has  no  ju- 
risdiction where  the  amount  claimed  in  the 
complaint  was  less  than  |200,  although  the 
connterdaim  was  for  more  than  that  amounL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  237.  267;  Dec.  Dig.  I 
Bl.*3 

4.  Appeal  and  Ebbob  (1  61*)— Amount  Ir- 
TOX.VBD— BmcT  or  Countebclaih. 

Where  no  affitmative  Judgment  is  rendered 
on  a  connterdaim,  but  the  result  of  the  suit 
is  simply  to  defeat  plaintiff's  claim,  bis  right 
to  appeal  depends  on  the  amount  put  in  con- 
troversy by  toe  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  237,  367;  Dec  Dig.  }  61.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  OUIlam,  Judg& 

Action  by  the  Gorham-Revere  Rubtwr  Com- 
pany agalnat  the  Broadway  Automobile  Com- 
pany. Jndgmoit  for  defeDdont,  and  plain- 
tiff appeals.  Appeal  dlamiaaed. 

Leopold  M.  Stern  and  3.  W.  Russell,  both 
of  Seattle,  for  appellant  Hughes,  McMidten, 
Dovell  &  Ramsey  and  France  &  Helaell,  all 
of  Seattle  for  leqHmdent 

EUXIS,  J.  The  plalntlfr,  a  California  cor- 
poration aa  successor  In  interest  to  Gorhani 
Bnbber  Company,  also  a  California  corpora- 
tion, brou^t  this  action  In  February,  1911, 
to  recover  for  goods  sold  to  tbe  defendant 
at  an  agreed  price  of  ,$167.26,  The  com- 
plaint set  np  the  idalntifTs  Incorporation, 
payment  of  its  annual  license  fee,  sale  of  the 
goods,  and  nonpayment  therefor.  Tlie  de- 
fendant by  an  amended  answer  put  In  Issue 
the  Incorporation  of  the  plaintiff  and  the 
payment  of  its  license  fee,  denied  the  sale, 
denied  failure  to  pay,  and  set  up  a  connter- 
daim for  $667.86.  The  counterclaim  was  put 
in  Issae  by  the  reidy.  The  cause  came  on  for 
trial  by  the  court  without  a  Jury  on  Decem- 
ber 6,  1011.    The  plaintiff,  being  then  nn* 


prepared  to  prove  payment  of  the  corporate 
license  fee,  was  permitted  to  proceed  with 
the  trial,  upon  condition  that  It  would  pro- 
cure and  present  a  duplicate  receipt  for  the 
necessary  fee  within  two  days.  At  the  trial 
the  defendant  admitted  the  purchase  of  tbe 
goods  and  the  failure  to  pay  for  the  same. 
The  pialntiff  put  in  evidence  a  certificate  of 
the  filing  of  Its  artides  of  Incorporation  In 
the  office  of  the  Secretary  of  State  In  this 
state,  and  a  certificate  showing  ttiat  It  had 
appointed  an  agent  In  this  state,  and  evl* 
deuce  that  it  had  opened  an  office  and  was 
doing  business  in  this  state  Evidence  was  al< 
so  taken  as  to  defendant's  counterclaim.  The 
court  found  against  the  defendant  upon  Its 
counterclaim,  and  ordered  Judgment  in  favor 
ot  the  plaintiff  for  the  amount  demanded  In 
Its  complaint  On  December  18,  1911,  the 
plaintiff  offered  In  evidence  a  duplicate  re- 
ceipt for  Its  corporation  license  fee  for  the 
fiscal  year  beginning  July  1,  1911.  This  on 
objection  was  ezduded,  on  the  ground  that  it 
did  not  cover  the  fiscal  year  In  which  tbe 
action  was  begun.  The  plaintiff  requested 
sufficient  time  to  procure  a  duplicate  receipt 
for  the  fiscal  year  beginning  July  1,  1910. 
The  request  vaa  denied  and  the  action  waa 
dismissed.  Tbe  plaintiff  appeals. 

The  re^Mndocit  moves  to  dismiss  the  ap- 
peal, on  the  groond  that  the  amount  In  con- 
troversy does  not  exceed  t20(K  It  Is,  of 
course,  admitted  tliat,  bat  for  tbe  respond- 
ent's counterclaim  which  exceeded  $200  In 
amount,  the  motion  would  be  well  tatoi, 
since  tbe  amoant  sued  for  in  the  comi^alnt 
was  far  ahott  of  |20a  Tbe  appellant  con- 
tends bowever,  that  the  original  amoimt 
In  controven^  was  the  amount  of  its  claim 
iduB  the  amount  of  the  counterclaim.  The 
exact  question  here  presented  baa  never  been 
decided  by  this  court 

[1]  In  several  cases  we  have  held  that  the 
orlgbial  amount  sued  for,  and  not  the  amount 
of  the  Judgment  recovered,  determines  the 
question  of  Jurisdiction.'  Penter  v.  Staight, 
1  Wash.  366,  25  Paa  469;  Bleecker  v.  Satsop 
R.  Co.,  3  Wash.  77,  27  Pac.  1073;  Trumbull 
T.  School  District,  22  Wash.  631,  61  Pac. 
714;  Klrby  v.  Rainier-Grand  Hotel  Co.,  28 
Wash.  706,  60  Pac.  378. 

[2]  We  have  also  held  that,  upon  an  at^al 
by  a  defendant,  he  occupies  substantially  the 
position  of  a  pialntiff  appealing  from  an 
adverse  Judgment,  and  that  the  amount 
claimed  by  him  In  a  counterclaim  becomes 
the  appellate  amount  In  controversy,  and, 
if  over  $200,  confers  Jurisdiction  though  a 
iesa  amount  was  sued  for  by  the  i^alntiff  In 
bis  complaint.  Lauridsen  v.  Lewis,  47  Wash. 
694,  02  Pac.  440,  dtlng  1  Ency.  PI.  &  Pr.,  p. 
734,  and  SorriU  v.  McOougan,  44  Wash.  658, 
87  Pac.  826.  In  such  a  case,  upon  the  prln- 
dple  of  mutuality  of  remedy,  the  plaintiff 
would  also  have  the  right  of  appeal.  The 
amount  of  the  counterclaim  being  involved 
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In  the  appeal  would,  it  over  $200,  confer 
Jurisdiction  for  an  appeal  by  either  aide. 

[3]  Her^  however,  the  defendant  baa  not 
appealed,  bat  has  acquiesced  In  the  ruling 
dismissing  Its  couiterclalm,  thus  In  effect 
abandoning  and  eliminating  tbe  counterclaim 
from  tbe  controversy.  The  plaintiff  has  ap- 
pealed from  a  judgment  dismissing  bis  ac- 
tion; bis  original  claim  being  for  less  than 
$200.  The  original  amount  In  controversy 
on  the  Issue  raised  by  the  complaint  Is  all 
that  is,  or  can  be.  Involved  In  tbls'  ai^peal. 
Nether  party  could  appeal  from  the  Judg- 
ment without  excepting  to  tbe  ruling  on, 
and  preserving  tbe  Issue  raised  by  tbe  coun- 
terclaim, whi<at  neitb»  par^  has  done  in 
this  case.  The  appellate  Jurisdiction  of  this 
«ourt  is  determined  by  the  original  amount 
of  tbe  omtroversy  involved  here,  not  by  what 
mlg^t  have  been  involved  had  the  ai^aal 
floo^t  a  review  of  the  ruling  on  tbe  counter^ 
claim.  An  analogous  situation  was  present- 
fid  in  PnyaUup  Light,  Heat  &  Power  CO.  v. 
Stevenson,  21  Wash.  004,  08  Pac.  604,  in 
wbSxii  it  was  held  that  where^  aubseauent  to 
an  appeal  In  an  action  for  unlawful  detalnw 
and  damages,  the  possession  of  the  premises 
vma  surrwidered,  leaving  but  the  amount  of 
-damages  In  controversy  which  amount  was 
less  than  f200,  this  court  cannot  entertain 
Jurisdiction.  The  holding  in  that  case  la 
obviously  baaed  upon  the  tect  that  the  orig- 
inal amount  in'  controversy  up<m  the  issue 
sought  to  be  reviewed  was  less  than  tbe 
Jurlsdlctl<mal  amount  for  aK>eal. 

[4]  A  careful  consideration  of  this  Ques- 
tion leads  US  to  the  conduslou  that  tbe  cor- 
rect rule  in  such  a  case  as  this  Is  that  laid 
down  in  2  Cyc.  p.  672,  as  follows:  "Where 
no  afflrmative  Jn^ment  is  rwdered  In  favor 
of  defradant  upon  a  counterclaim,  bnt  the 
result  of  the  suit  Is  simply  to  defeat  plain- 
tiff's claim,  bis  right  to  appeal  depends  upon 
the  amoant  put  In  controversy  by  his  com- 
plalut"  See,  also,  Plt^ett  v.  Holllngaworth, 
6  Ind.  App.  436.  33  N.  E.  9U. 

The  appeal  is  dismissed. 

MOUNT,  MOBBIS,  FULLBBTON.  and 
MAIN,  JJ.,  concur. 


BICHABDS  V.  BU8SELL  et  aL 

(Supreme  Conrt  of  WaBhington.    Jan.  8. 

1913.) 

Supplemental  opinion  on  recall  of  remitti- 
tur. Judgmrait  corrected,  and  cause  remand- 
ed with  directions  to  set  aside  Judgment  in 
part  as  stated. 

For  former  opinion,  see  127  Pac.  198. 

Bausman  &  Eelleher,  of  Seattle  and  Graves, 
Kizer  &  Graves,  of  Spolcane.  for  plaintiff. 
G.  E.  De  Stelguer  and  Preston  &  Tborgrlm- 
son,  all  of  Seattle,  for  respondents. 


PABBIER,  J.  In  tbls  case  tbe  Dexter  Hor- 
ton  National  Bank  was  made  a  defendant, 
because  of  a  mortgage  given  to  it  by  Bussell 
and  wife  upon  tbe  tide  lands  here  involved 
to  secure  Indebtedness  owing  by  them  to  it. 
By  Its  answer  and  cross-complaint  the  bank 
sought  to  foreclose  this  mortgage,  and  also 
sought  foreclosure  of  another  mortgage  upon 
other  real  property  and  a  pledge  of  certain 
personal  proper^  given  by  Bussell  and  wife 
to  it  as  additional  securl^  for  tbe  same  in- 
debtedness. The  trial  court,  In  its  final  Judg- 
ment and  decree,  awarded  Judgmoit  in  favor 
of  the  hank  against  Bussell  and  wife  for  tills 
Indebtedness,  and  decreed  foreclosure  of  tbe 
mortgage  and  pledge  of  property  other  than 
the  tide  lands  involved  as  w^  as  decreeing 
foreclosure  of  the  tide  land  certlflcates 
against  the  tide  lands.  The  appeals  of  both 
Ridiards  and  Bussell  and  wife  were  taken 
only  fKan  so  much  of  the  final  Jndgmmt  and 
decree  as  awarded  foredosnre  of  the  tide 
land  cerUflcatee.  In  our  opinion  In  this  case 
(127  Pac  198)  we  inadvertently  omitted  men- 
tion of  these  tects,  and  onr  direction  tiierein 
to  the  superlOT  conrt  ml^t  be  construed  as 
a  direction  to  set  aside  the  final  Judgment 
and  decree  In  so  far  as  it  awarded  Judgment 
and  foredosure  against  Bussell  and  wife  in 
favor  of  the  bank  upon  pn^ert?  other  than 
tbe  tide  lands,  as  vrell  as  that  porUon  there- 
of awarding  foreclosure  against  the  tide 
lands.  We  did  not  intend  that  our  disposi- 
tion of  the  cause  should  be  so  conabrued. 

The  remittitur  having  been  recaUed  for 
the  purpose  of  making  our  decision  more  cer- 
tain in  this  reepectr  we  now  direct  that  the 
cause  be  remanded  to  the  trial  court,  with 
directions  to  set  aside  its  final  Jud^:ment  and 
decree  only  In  so  far  as  it  awards  fbreclosure 
of  the  tide  land  certlflcates  against  the  tide 
lands  involved,  and  that  there  be  entered  a 
decree  of  foreclosure  against  tbe  tide  lands 
In  accordance  with  the  views  expressed  in 
our  opinion.  In  so  far  as  the  final  Judgment 
and  decree  awards  Judgment  against  Bussell 
and  wife  In  favor  of  the  bank,  and  foreclo- 
sure of  the  mortgage  and  pledge  given  to  the 
bank  of  property  other  than  the  tide  lauds 
here  involved,  the  final  Jut^ment  and  decree 
will  remain  undisturbed. 

MOUNT,  a  J.,  and  CBOW,  ELLIS,  GOSE, 
MOBRIS,  and  FULLERTON,  JJ„  concur. 
MAIN,  J,,  took  no  part 


GOODFELLOW  v.  FIRST  NAT.  BANE. 

(Supreme  Conrt  of  Washington.   Jan,  18, 
1913.) 

L  PABTIKS  (I  7*)— OAPAdTT  TO  SUB— "T»D8- 

TEE  OF  Express  Tbcst." 

A  loan  broker,  wbo  deposited  his  dient'i 
money  in  a  bank  in  his  own  name  as  asent, 
and  delivered  his  checks,  as  agent,  for  the 
amount  of  a  loan,  was  entitled  to  sue  In  his 
own  name  for  the  amoant  of  sncb  checka,  tbey 
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hannc  been  Mid  ob  the  pajee'i  forsed  Indorse* 
nent,  under  Kem.  4c  BtL  Code,  I  170.  reqnir- 
iss  eveiT  action  Co  be  pToiecnted  In  the  name 
«f  tbe  real  party  in  interesti  except  as  other- 
wise provided,  and  section  180,  authorizing 
the  tnutee  of  an  express  trust  to  ■««  vith- 
«at  joining  the  parson  for  vriiose  benefit  the 
ndt  is  prosecnted,  and  defining  "trustee  of  an 
express  truat"  as  including  a  person  with 
noBi  or  in  whose  name  a  eoatract  im  mada  for 
the  benefit  of  another. 

^  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  9-11;  Dec;  Dig.  |  7;*  Contracts, 
Cent  T^JVm.      ^  • 

For  other  definitions,  see  Words  and  miras- 
e%  VOL  8.  p|h  7184-71S6.] 

1  B&im  AKD  Bahkhto  (|  14B*)— Ghbcks— 

PATlOOrr  OF  FOBOED  Papbb. 

p.  applied  to  a  loan  broker  for  a  loan, 
representing  that  he  was  the  agent  of  B.,  and 
obtained  sndtt  loan  b^  producing  a  note  and 
■lortgage  to  whidi  V»  name  was  forged.  The 
broker  drew  checks  for  the  amount  of  the 
loen  to  the  order  of  B.,  end  delivered  them 
to  P.  ITeldL  that  payment  of  the  checks  by 
the  bask  to  P.  on  B,*s  forged  Indorsement  was 
oirt  justified  on  tlie  theoi7  that  P.  was  the 
payee  intended. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Butking.  Cent  Dig.  S|  438-452;  Dec  Dig.  | 
148.*] 

iL  Bajtkb  aho  Bankino  (I  148*)— Chxoki^ 

PaTKKHT  or  FOBGBD  Pafkb. 

Where  a  person  obtained  a  loan,  repre- 
senting that  he  was  the  agent  of  another,  and 
leceived  checks  for  the  amount  of  the  loan  to 
the  order  of  his  principal,  the  drawer  of  the 
fleck  did  not  vouch  to  the  bsnk  for  such  al- 
Imd  agents  anthoritr  to  Indorse  the  name 
of  the  payee  there<Hi. 

(Sd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  ||  438-152;  Dec.  Dig.  | 
14a*l 

4.  Bajiks  AlVD  Bankiho  ({  148* )— Chkgks— 

pATVEira  OF  FOBGXD  PaPBB. 

It  is  the  duty  of  a  bank,  on  which  a  check 
is  drawn  pojaiile  to  a  certain  person  or  order, 
to  ascertain  tbe  identity  of  the  person  therein 
samed  as  payee;  and  payment  to  any  other 
penon  is  iostifled  only  where  the  wnk  has 
wen  misled  1^  the  negligence  or  other  fault 
of  the  drawer. 

[Bd.  Note.: — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  {{  438-452;   Dec  Dig.  | 

Detmrtnirait  2.  A[q;>eal  from  Superior 
Gmnt,  King  OooDty;  John  B.  Xakey,  Judge. 

Action  b7  John  Goodf^ow  against  the 
First  National  Bank.  Jodgmeat  for  plaln- 
tUE.  and  defendant  appeals.  Affirmed. 

Tince  B.  Faben.  of  Seattle,  for  appellant 
Pitan  ft  Fow^  of  Seattle  for  rewondent 


MAIN,  J.  Tbla  Is  on  action  brought  by 
tbe  respondent  to  recover  from  the  appellant 
foads  which  he  claims  to  have  had  on  depos- 
it bi  vpeUant's  bank,  and  whldi  were  paM 
oat  upoB  a  forged  Indorsement  Daring  thtt 
maaOm  of  Avsmt  and  S^ttember.  1910,  and 
fMr  a  oomddmble  time  prior  thereto,  tbe  re- 
voadait  mm  cogaged  In  nal  estate  and  loan 
bntetasB  ImsIneBB  at  Seattle,  Waab.  With 
Ub  was  aasodated  bis  son,  H.  A.  Goodfel- 
hnr.  An  account  waa  k^  In  the  appellant's 
bank  nnder  tbe  name  of  John  Goodfellow, 


agent  Upon  this  account  H.  A.  Goodfellow, 
the  son,  had  authority  to  draw  checlu.  Some 
time  during  the  month  of  August,  1910.  one 
D.  M.  Peeples  sought  from  H.  A.  Goodfel- 
low a  loan  in  the  sum  of  $6,000  for  one  Mar- 
tha B.  Barnes  and  her  husband,  whom  he 
stated  were  clients  of  his,  and  desired  the 
money  principally  for  the  puri>08e  of  paying 
local  assessments  and  taxes  upon  the  real 
estate  offered  as  security.  One  Siebnm  was 
a  client  of  respondent's  office  at  the  time, 
and  had  money  to  loan.  Upon  making  an  ex- 
amination of  the  land  otteteA  as  security,  Sie- 
bum  Indicated  his  willingness  to  make  the 
loan.  An  abstract  of  title  was  thereupon 
dellTered  to  H.  A.  Goodfellow  by  Peoples. 
Goodfellow,  upon  a  casual  examination  of 
the  abstract  noticed  that  the  property  stood 
in  the  name  of  Martha  B.  Barnes  and  her 
husband,  W.  H.  T.  Barnes,  and  thereupon 
asked  Pe^les  the  residence  of  the  parties 
owning  the  land.  Peeples  stated  that  the 
Barneses  formerly  lived  at  Blaine,  Wash., 
but  had  recently  moved  to  Portland,  Or.  The 
Goodfellows,  both  father  and  son,  had  known 
the  Barneses,  who  formerly  lived  at  Fremcmt 
In  Seattle  for  something  over  20  years,  bnt 
bad  had  no  communication  with  them  for  10 
years  prior  to  this  time.  H.  A.  Goodfellow 
thereupon  addressed  a  letter  to  W.  H.  T. 
Barnes  at  Blaine.  Wash.,  inquiring  If  he  de- 
sired a  loon  of  $6,000  upon  the  land  covered 
1^  the  abstract  This  letter  was  received  by 
Barnes,  but  he  made  no  reply  thereto.  Im- 
mediately after  the  delivery  of  the  abstract 
by  Pe^les  to  Goodfellow.  it  was  turned  over 
to  the  attorney  for  Slebum  for  examination. 
The  title  being  approved,  a  note  and  mort- 
gage for  the  sum  of  $5,000,  made  out  ready 
for  signature,  were  delivered  to  Peeples  by 
H.  A.  Goodfellow,  in  order  that  he  might 
have  his  clients,  the  Barneses,  execute  the 
same.  In  tbe  course  of  a  few  days  Pe^Ies 
returned  to  Goodfellow,  In  bis  office,  tbe 
note  and  mortgage,  which  inirported  to  have 
been  executed  by  the  Barneses  at  Portland, 
Or.  Thereupon  Siebum  was  communicated 
with,  and  the  following  day  Slebum,  Pe^lee, 
and  Goodfellow  met  at  the  latter's  office  for 
tbe  purpose  of  closing  tbe  transaction.  Sie- 
bum took  the  abstract  and,  with  Peeples, 
went  to  the  dty  hall,  where,  with  his  own 
dieck,  Slebum  paid  aOTOHaroenta  against  the 
property  in  tbe  sum  <tf  approximately  $3,400: 
Siebnm  and  Pe^Ies  then  returned  to  the 
office  c£  Goodfellow.  Si^mm  caused  tbe  por- 
tion  of  the  $5,000  loan  ixat  consumed  in  the 
paymoit  of  assessments  to  be  placed  to  tbe 
credit  of  John  Goodftilow,  in  the  ap- 

pellanfs  bank,  and  H.  A.  Goodfellow  there- 
upon drew  a  chedt,  payable  to  tiie  order  of 
Martba  B.  Bame%  for  the  som  of  9906.18. 
which  die(^  was  algned  "J.  Goodfellow, 
Agent,  bj  B.  A.  GoodftUow."  Xbis  tiiet^ 
was  delivered  to  Peeples,  and  in  tbe  course 
of  three  w  four  days  thereaftw  Peeples  caus- 
ed himself  to  be  Introduced  at  the  Mercantile 
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Bank  In  the  dty  of  Seattle,  and  thereupon 
presented  the  check,  which  at  that  time  bore 
the  following  Indorsement:  "Martha  B. 
Barnes,  Dave  Arlington,  D.  M.  Peeples."  The 
cheek  was  cashed  by  the  bank,  Peeples  there- 
upon opening  an  account,  and  the  sum  of 
|200  was  deposited  to  hla  credit  The  check 
passed  through  the  clearing  house,  and  was 
paid  bf  the  bank  of  the  appellant;  this  bank 
relying  upon  the  indorsement  of  the  Mercan- 
tile Bank.  A  few  days  later,  and  on  Sep* 
tember  7th,  a  second  dieck,  for  the  sum  of 
$42.01,  was  made  out,  payable  to  the  order 
of  Martha  B.  Barnes,  and  delivered  to  Pee- 
ples. This  check  took  sabstantlally  the  same 
course  as  the  preceding  one,  and  was  ulti- 
mately paid  by  the  bank  of  the  appellant 
Some  two  weeks  after  these  checks  had  been 
paid.  It  was  discovered  that  the  name  of 
Martha  B.  Barnes  on  the  back  thereof  was 
a  forgery.  It  further  appears  from  the  evi- 
dence In  this  case  that  Martha  B.  Barnes 
and  her  husband,  W.  H.  T.  Barnes,  had  not 
been  in  the  city  of  Portland  at  the  time  the 
note  and  mortgage  purported  to  be  executed 
there;  neither  had  they  executed  the  note 
or  mortgage  at  any  other  time  or  place.  Pee- 
ples was  Id  fact  not  their  ageut  They  bad 
not  authorized  blm,  or  any  other  person,  to 
procure  a  loan  for  them.  Subsequently  the 
respondent  drew  his  check  for  a  sum  suffi- 
cient to  cover  the  amounts  covered  by  the 
two  checks  on  which  the  name  of  Martha  B. 
Barnes  was  forged,  and  presented  the  same 
to  the  appellant's  bank,  where  payment  was 
refused.  Thereupon  this  action  was  brought 
The  cause  was  tried  to  the  court  without  a 
Jury,  and  Judgment  rendered  in  favor  of  the 
respondent  for  the  amount  of  the  two  che<^ 
in  question,  from  which  Judgment  the  cause 
was  brought  here  on  appeal. 

[1]  The  first  contention  of  the  appellant 
Is  that  the  plalntlfF  has  no  legal  capacity  to 
sue,  for  the  reason  that  the  suit  was '  not 
brought  In  the  name  of  the  real  party  in  in- 
terest In  support  of  this  contention  the  ap- 
pellant dtes  1  Rem.  &  Bal.  Code,  (  179, 
which  provides:  "Every  action  shall  be  pros- 
ecuted In  the  name  of  the  real  party  In  in- 
terest, except  as  otherwise  t>rovided  by  law." 
But  the  succeeding  section  180  provides, 
among  other  things,  that  a  "trustee  of  an 
express  trust  may  sue  without  Joining  the 
person  for  whose  benefit  the  suit  is  iM-osecut- 
ed,"  and  then  defines  what  a  trustee  of  an 
express  trust  is,  within  the  meaning  of  this 
section.  Such  definition  Is  as  follows:  "A 
trustee  of  an  express  trust  within  the  mean- 
ing of  this  section  shall  be  construed  to  In- 
clude a  person  with  whom  or  In  whose  name 
a  contract  la  made  for  the  benefit  of  anoth- 
er." The  right  of  the  appellant  to  bring  the 
action  in  his  own  name,  under  section  180 
of  the  Code,  is  amply  supported  by  author- 
ity. Citizens'  National  Bank  of  Dayton  v. 
County  of  Columbia,  23  Wash.  441,  63  Pac. 
209;  Otemer  v.  Wlnmiw.  40  Minn.  611,  «! 
K.  W.  407;  AUmuj  ft  Bensslaer,  etc,  Ca  t. 


Lundberg,  121  V,  S.  451,  7  Sup.  Gt  958,  30 
L.  Ed.  982. 

[2]  The  next  question  presented  on  this 
appeal  Is  whether  or  not  tlie  checks  in  ques- 
tion were  paid  on  the  indorsement  of  thfr 
payee,  which  was  Intended  by  the  drawer. 
In  other  words,  did  H.  A.  Goodfellow  intend,, 
when  he  delivered  the  checks  to  Peeples,  that 
Peeples,  or  any  person  other  than  Martha  B> 
Barnes,  should  indorse  her  name  thereon? 
The  appellant  contends  that  he  did,  and 
supports  this  contention  by  the  citation  of 
the  following  authorities:  Emporia  National 
Bank  v.  Shotwell,  35  Kan.  300,  11  Pac  141, 
67  Am.  Rep.  1?1 ;  Maloney  v.  Clark,  6  Kan. 
82;  Robertson  v.  Coleman,  141  Mass.  231,  4 
N.  B.  619,  56  Am.  Rep.  471;  United  States 
V.  Exchange  NtL  Bank  (C.  O.)  45  Fed.  163 ; 
Jamleson  &  McFarland  v.  Helm,  43  Wash. 
153,  86  Pac  165.  These  are  all  cases  where ' 
the  payee  of  the  check  or  bill  was  an  Im- 
postor, assuming  the  name  of  some  other  per- 
son for  the  purpose  of  deception,  imposi- 
tion, and  fraud.  The  impostor  assumed  to 
be,  and  by  such  assumption  Induced  the 
drawer  of  the  check  or  bUl  to  believe  that 
he  was  In  fact,  the  person  he  claimed  to  be. 
The  check  or  bill  tn  each  case  was  drawn 
payable  to  mdt  Impostor,  and  was  Intended 
by  the  drawer  to  be  Indorsed  and  cashed 
by  him.  The  principle  by  which  all  of  these 
cases  are  controlled  Is  that,  where  the  draw* 
er  of  a  check  or  bill  makes  It  payable  to  a 
person  who  represents  himself  to  be  anoth- 
er, and  delivers  it  to  him,  he  th^by  endows 
such  Impostor  with  authority  to  indorse  and 
cash  the  check. 

[3,4]  But  this  principle  is  not  applicable 
In  the  instant  case.  Here  the  check  was 
made  payable  to  the  order  of  an  existing 
person,  in  whose  name  the  title  to  the  pro[>- 
erty  covered  by  the  mortgage  stood,  and  it 
was  delivered  to  Peeples  as  the  agent  of 
Mrs.  Barnes.  In  such  a  case  the  drawer  does 
not  vouch  for  the  right  of  the  agent,  or  any 
other  unauthorized  person,  to  indorse  the 
name  of  the.  payee  upon  the  check.  The  law 
Imposes  upon  the  bank,  on  which  a  check  is 
drawn  payable  to  a  certain  person  or  order, 
the  duty  of  ascertaining  the  identity  of  the 
person  therein  named  as  payee;  and  it  1b 
only  when  the  bank  has  been  misled  by 
some  act  of  negligence  or  other  fault  of  the 
drawer  that  it  will  be  Justified  in  making 
payment  of  the  check  to  any  other  than  the 
person  named  therein  as  payee.  We  know 
of  no  authority  against  this  proposition.  In 
support  of  it  see  Murphy  v.  Metropolitan 
Nat  Bank,  191  Mass.  169,  77  N.  B.  694,  U4 
Am.  St  Rep.  695 ;  First  Nat  Bank  t.  Pease, 
168  IlL  43,  48  N.  E.  160;  Brixen  t.  Deseret 
Nat  Bank,  6  Utah,  604,  IS  Pac.  43;  Qer- 
man  Savings  Bank  v.  Cltizois'  Nat  Bank; 
101  Iowa,  530,  70  N.  W.  769,  63  Am.  St. 
Rep.  399;  AUanta  Nat  Bank  v.  Burke,  81 
Ga.  597,  7  S.  E.  738,  2  L.  R.  A.  96 ;  Barter 
T.  Mechanics'  Nat  Bank,  63  N.  J.  law,  078, 
44  Aa  71Sk  76  Am.  8t  Bep.  224;  FlnC  Nat 
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Bank  T.  E^umeis*  &  Mecbanlcs'  Bank,  66 
>'etL  U9,  76  N.  W.  430;  ArmstroDg  t.  Na- 
tional Bank,  46  OUo  St  612,  22  N.  E.  866, 
6  L.  R.  A.  625.  15  Am.  SL  Rep.  655;  Russell 
T.  rint  Nat  Bank  of  Hartselle,  2  Ala.  App. 
34%  96  Soatfa.  868;  Western  Union  Tele- 
gnipb  Co.  V.  Bi'Metalllc  Bank,  17  Colo.  App. 
229,  68  Pac.  115 ;  MercanUle  Nat  Bank  t. 
SUrennan,  148  App.  Dir.  1,  132  N.  T.  Supp. 
lOlT. 

The  tblrd  contention  made  by  the  appel- 
lant Is  ttiat  H.  A  Goodfeilow  was  negU^nt 
ta  the  transaction  in  not  ascertaining  from 
tte  BamesGB,  before  making  the  loan,  wheth- 
er or  not  tixej  desired  the  loan  In  question. 
It  Is  dearly  tjie  law,  as  the  cases  above  cit- 
ed show,  tbat  where  the  drawer  of  a  check 
has  been  guHty  of  negligence,  or  there  exist 
ntih  facts  as  will  work  an  estoppd  npon 
him,  be  most  suffer  the  loss,  rathw  than  the 
bank  paying  It  upon  a  forged  indorsement. 
The  trial  court  found  that  the  plaintiff, 
through  H.  A.  Goodfeilow,  In  negotiating  the 
loan  in  qnestlon  and  in  accepting  the  note 
and  mortgage  and  in  drawing  and  delivering 
the  two  checks  payable  to  the  order  of  Mar- 
tha R  Barnes,  exercised  due  and  ordinary 
care ;  and  that  during  the  negotiations  with 
Peeples  there  came  to  the  'notice  of  H.  A 
Goodfeilow  no  fact  or  circumstance  which 
vould  hare  caused  an  ordinarily  prudent 
person  to  Inquire  into  the  authority  of  Pee- 
ples to  represent  Mrs.  Barnes  and  her  hus- 
band, or  to  suspect  that  Peeples  was  not  au- 
thorized by  the  Barneses  to  n^tlate  the 
kan. 

A  reading  of  the  statement  of  facts  con- 
Tlneea  ns  tbat  these  findings  of  the  court 
are  anstalned  by  the  w^ht  of  the  evidence. 
The  Judgment  wHl  therefore  be  affirmed. 

MOUNT,  FULLERTON,  MORRIS,  and 
ELLIS,  JJ.,  cmear. 


BBOUNT7  et  ux.  T.  MAJORS  et  ux. 

(Sopteme  Court  of  Washington.    Jan.  21, 
1913.) 

APPEAI.  and   E^BOE    (I  1010*)  —  RXTIEW — 
nUIDinO*— OoHCLUSIVEIfESB. 

A  trial  court's  finding  will  not  be  dls- 
tubed  on  appeal  If  snstained  by  a  fair  pre- 
ponderance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr.  Gent  Dig.  f|  89T»-8882;  Dec.  Dig.  { 

Department  2.  Appeal  from  Superior 
Court,  SnobomMi  County;  W.  F.  Bell, 
Judge 

Actum  by  WUllam  J.  Broonty  and  wife 
a^lnst  TlKmias  EL  Majors  and  wifb.  From 
the  Judgment  plaintiffs  appeaL  Affirmed. 

Batbaway  &  Alstim,  of  Everett,  for  appel- 
lants. Stlger  A  Dally,  of  Eireretl^  for  re- 
VODdenta. 


MAIN,  J.  This  is  an  action  for  the  recov- 
ery of  possession  of  real  property  and  dam- 
ages for  the  detention  thereof.  The  cause 
was  tried  to  the  court,  and  the  pivotal  facts 
as  found  by  the  court  are  as  follows:  At 
the  time  of  the  commencement  of  this  ac- 
tion, and  for  more  than  eight  years  prior 
thereto,  the  respondents  were  In  poss^lon 
of  lot  6,  block  12.  McMataon's  First  addlUon 
to  Arlington,  Snohomish  county,  state  of 
Washington.  The  respondents  entered  Into 
possession  of  this  lot  under  claim  of  right 
and  in  good  faith,  and  during  all  the  time 
were  In  open,  notorious,  exclusive,  and  ad- 
verse possession  of  the  same.  While  in  such 
possession,  they  placed  upon  the  lot,  subse- 
quent to  the  11th  day  of  June,  1003,  perma- 
nent improvements,  which  were  at  the  time 
of  the  trial  of  the  reasonable  value  of  $200. 
The  trial  court  farther  found  that  the  ap- 
pellants were  the  owners  of  the  lot  and  that 
they  were  entitled  to  the  possession  thereof ; 
that  the  reasonable  rental  value  of  the  lot 
during  the  time  of  the  occupancy  of  the 
same  by  the  defendants  was  the  sum  of  $40. 
Thereupon  the  court  entered  Judgment  in 
favor  the  respondents  for  the  stmi  oC$160, 
and  in  favor  of  tbe  appellanta  for  tb»  pos- 
session of  the  lot  From  the  Judgment  tills 
appeal  la  taken. 

Three  i^unds  of  wror  are  urged:  (1)  Tbe 
lasaffldency  of  tbe  evidence  to  sustain  tbe 
court* B  flndlnga  with  reference  to  the  Im- 
provments;  (2)  that  the  amount  allowed 
the  uvetlAnts  in  the  Judgment  as  the  mtal 
value  of  the  lot  is  leas  than  the  evidence 
warranted;  and  (3)  that  the  respondents 
were  mere  trespassers,  and  tber^ore  had 
no  legal  claim  against  the  appellants  for  the 
permanent  Improvemoits  to  the  lot 

Upon  this  appeal  no  question  of  law  is 
presented.  The  findings  of  the  trial  court 
are  speclflcally  against  the  appellants  on  all 
points  urged.  From  a  reading  of  the  rec- 
ord we  are  unable  to  say  that  the  findings 
of  tbe  trial  court  are  not  sustained  by  the 
fair  preponderance  of  the  evidence^ 

Tbe  Judgment  will  therefore  l>e  afilrmed. 

MOUNT,  C.  J.,  and  ELLIS,  MORRIS,  and 
FULLERTON.  JJ.,  concur. 


GOLDEN  et  aL  v.  PILCHUCK  TRIBE  KO. 
42,  IMPROVED  ORDB3R  OF 
REDMEN. 

(Supreme  Court  of  Washington.   Jan.  21, 
1913.) 

1.  VXITDOB  AND  PCBCHASBB   (|  280*)— BOKA 

Fide  Pubchasxbs— Notice— ^^onsTBUcnon 
OF  Deed— AuBiouiTT— EXTBiiTSic  CiBcnic- 

STANCBS. 

Wblie,  If  the  deserlptlott  In  a  deed  is  am* 
higuous,  the  situation  o£  tbe  parties  at  the 

time,  tbe  attending  clrcomstancea,  and  evidence 
of  any  construction  put  upon  Its  lan^age  by 
the  parties  themselves  may  be  considered  in 
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determlniiui  Its  meanlDg,  such  extrinsic  mat- 
ters can  be  considered  as  against  a  sabsegnent 

Enrchaser  from  the  grantor  only  in  so  far  as 
e  was  bonnd  to  take  notice  thereof  at  the 
time  of  his  pur<^iase. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  602-612;  Dee.  Die- 

i  m*] 

2.  Vkndob  and  Pdbchasbk  (I  230*)— BOITA 
Fide  Pdbchasbbs— Notioi— Dbscbiftion  ow 
Pbofebtt  Oonvstkd. 

Although  a  grantor,  who  conTered  "his 
one-half  undtvldea  Interest"  in  four  lots  and 
lots  19  and  20  In  another  block,  ovned  only  a 
one-half  interest  In  the  fonr  lots  and  owned 
the  whole  of  lota  19  and  20,  the  qnalification 
of  "one-half  andlvided  interest"  by  "his"  was 
insufficient,  as  against  a  sulweqaent  parcbaser 
of  lots  10  and  20  from  the  grantor  s  admin- 
istrator, to  limit  the  application  of  that  ex- 
pression to  the  four  lots  and  show  that  it  was 
mteoded  to  convey  the  whole  of  lots  19  and  20, 
since  the  record  of  the  title  to  lots  19  and  20 
would  not  have  shown  that  he  owned  only  a 
one-half  interest  in  the  fonr  lots,  and  hence 
the  purchaser  was  not  required  to  take  notice 
thereof. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  &02-612;  Dec.-  Dig.  t 
230.*) 

3.  Vkndob  and  Pu&chasbb  (|  229*)— Bona 
Fide  PuBOHAssBa  —  Noixos  —  Facts  Put- 

TZNO  ON  InQUIBT. 

Where  a  deed  was  ambiguous  as  to  wheth- 
er It  conveyed  the  whole  or  only  a  one-half  in- 
terest in  two  lots,  a  subsequent  purchaser  from 
the  grantor's  administrator  was  not  hound  to 
take  notice  of  the  grantee's  payment  of  the 
taxes  on  the  whole  tract  as  bearing  on  the 
proper  constructiou. 

[Ed.  Note,— For  otiier  cases,  see  Vendor  and 
Purchaser,  Gent  ZNg.  H  477-404;  Dec.  Dig.  | 
229.*] 

4.  Vbkdob  AiifD  Pukobabkr  (I  220*)— Bona 
FiDi  Pubohasbbs  —  Adtkbsb  POSSBSSlOn- 
Notice. 

The  payment  of  taxes  on  the  whole  tract 
of  land  by  one  of  two  joint  owners  is  not  no- 
tice to  strangers  that  the  one  paying  the  taxes 
daims  title  to  the  whole,  nor  that  the  co-owner 
Is  acquiescing  in  such  claim. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8|  477-494;  Dec.  Dig.  S 
229.*] 

5.  Deeds  (S  lU*)— Constbuction— CoNcrntD- 
iNO  Against  Obantob, 

The  rule  of  strict  construction  against  the 
grantor  has  practical  application  where  posses- 
sion is  taken  under  the  deed,  and  also  as  ap- 
plied to  covenants,  conditions,  and  limitations, 
but  should  be  applied  with  caution  in  coastm- 
ing  the  description  of  the  property  conveyed. 

JEA.  Note. — For  other  cases,  see  Deeds,  Cent, 
g.  fil  300-316,  334,  335;  Dec.  Dig.  !  111.*] 

6.  BXECUTOBS  and  Adhinistbatobs  (I  388*) 
—Sale  of  Rbaltt— Caveat  Emptob. 

Notwithstanding  the  rule  of  caveat  emptor, 
a  purchaser  of  unoccupied  land  from  an  'ad- 
ministrator, where  no  rights  of  minors  or  in- 
competent persons  are  Involved,  may  rely  up- 
on deceased  s  title  as  shown  by  the  records  to 
the  same  extent  that  any  purchaser  may  so 
rely. 

[Bd.  Note. — For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  §8  1573-1582; 
Dec  Dig.  I  38a*] 

7.  EXEOUTOBS  and  ADiaNISTBATOBS  ({  388*) 

—Sale  of  Land— Bona  Fide  Pubchabeb— 
DESOBZmOH  OF  Fbofebtt  Oonvbtbd. 
A  grantor,  who  had  previously  conveyed 
an  undivided  one-half  interest  in  lots  1,  2,  S, 
and  4  In  block  623,  conveyed  "his  one-half  un- 


divided interest  in  lots  1,  3,  8  and  4  in  block 
623  and  lota  19  and  20  block  626**;  there  be- 
ing no  punctuatioa  mark  whatever  before  the 
words  "and  lots  10  and  20."  Hdd,  that  as 
against  a  subsequent  purchaser  of  the  gran- 
tor's interest  from  the  grantor's  administrator, 
who  was  entitled  to  rely  solely  on  the  language 
of  the  deed,  and  who  was  not  chargeable  with 
notice  of  extrinsic  circumstances,  the  deed  con- 
veyed only  a  one-haU  fntereat  k  lota  10  and 
20. 

[Bd.  Note.— For  other  caaea,  m  ExecDtora 
and  Administrators,  Cent  IMg.  B  1678-1682: 
Dec  Dig.  1  88a*] 

Gose,  J.,  dissentlnfi, 

Department  1.  Aiveal  from  Superior  Court, 
Snohomish  Count?;  W.  P.  Bell,  Judge. 

Action  by  Patrick  Golden  and  another 
against  Pllcbuck  Tribe  No.  42,  Improved  Or- 
der of  Red  Men.  Judgment  for  plalntUTa, 
and  defendant  appeals.  B«verBed,  with  di- 
rections to  d lamias. 

Coleman,  Fogart?  &  Anderson,  of  Breret^ 
for  appellant  Cooley  &  Uoran  and  R  Ual- 
vlhill,  all  of  Brtirett,  for  respondenta. 

PABKBR,  J.  The  plalntlffli  seek  a  decree 
quieting  title  as  against  tba  claim  of  the  de- 
fendant to  lots  10  and  20  in  block  ^5,  In  the 
city  of  Everett  Findings  and  judgment  be- 
ing roidered  In  favor  of  the  plaintiffs,  the 
defendant  has  aroealed. 

The  controlling  ftcts  are  not  in  dispute 
and  may  be  summarized  as  follows:  Botb 
the  respondents  and  appellant  claim  title 
through  Charles  D.  Sweeney,  who  in  the  year 
1803  waa  the  owner  of  the  lota  here  InTolved, 
and  also  of  lots  1,  2,  3,  and  4  in  block  623 
in  the  city  of  Everett  In  June  of  that  year 
he  conveyed  to  respondents  an  undivided 
half  Interest  In  lots  1,  2,  3,  and  4  of  block 
623.  Thereafter  in  January,  1896,  he  convey- 
ed to  respondeuts  'an  interest  In  all  of  these 
lots  by  the  following  description:  "  ♦  •  • 
Does  by  these  presents  grant,  bargain,  sell, 
convey  and  confirm  imtQ  the  said  parties  of 
the  second  part,  and  to  their  heirs  and  as- 
signs, the  following  described  tract,  lota  or 
parcels  of  land,  situate,  lying  and  being  In 
the  connty  of  Snohomish,  state  of  Washing- 
ton, and  particularly  bounded  and  described 
as  follows,  to  wit:  His  one-half  undivided 
Interest  in  lots  one  (1)  two  (2)  ttiree  (3)  and 
four  (4)  In  block  six  hundred  twenty-three  of 
Everett  (623)  and  lots  nineteen  (19)  twenty 
(20),  block  six  hundred  twenty-five  (625)  of 
£>'erett  as  shown  upon  the  plat  thereof  filed 
for  record  in  the  county  auditor's  office  in 
and  for  said  county."  Thereafter  Charles 
D.  Sweeney  died,  and  thereafter  in  February, 
1901,  bis  administrator,  In  pursuance  of  an 
order  of  the  superior  court  made  In  the  ad- 
ministration of  his  estate,  conveyed  to  Philip 
Young  "ail  the  right  title,  Interest  and  estate 
of  the  said  Charles  D.  Sweeney,  deceased, 
at  the  time  of  his  death,  *  *  *  in  and 
to  *  *  *  an  undivided  half  interest  in 
lots  nineteen  <19)  and  twenty  (20)  In  block  aix 
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buDdred  and  twenty-flve  (626),  as  shown  up- 
on the  plat  of  Everett.  •  •  •  Thereaft- 
er in  Jnne,  1905,  through  mesne  conveyaoc- 
es,  appellant  acquired  whatever  title  and  In- 
terest In  the  lots  passed  to  Philip  Young  by 
tKe  conveyance  from  the  administrator,  and 
appellant  has  at  all  times  ^ce  thai  claimed 
to  be  the  owner  of  an  ondivlded  half  inter- 
est In  lota  19  and  20.  It  Is  to  quiet  title  In 
respondents  as  against  this  claim  of  appel- 
lant that  this  acticm  is  prosecuted.  Tba  lota 
are  vacant  and  nnoccupied.  No  claim  is 
made  against  the  regularity  of  the  proceed- 
ings leading  up  to,  nor  against  the  validity 
of,  the  administrator's  deed  to  Fhlllp  Young, 
farther  than  that  Charles  D.  Sweeney  had 
prior  to  his  death  parted  with  all  of  his 
title  and  interest  to  lots  19  and  20,  and  that 
therefore  the  administrator's  deed  conveyed 
no  title  or  interest  therein  to  Philip  Young. 
No  question  is  made  against  Philip  Young 
and  his  grantees,  including  appellant,  being 
purchasers  for  value  and  in  good  faith,  ex- 
cept only  In  so  far  as  they  may  be  bonnd  by 
the  rule  of  caveat  emptor  as  applied  to  pur- 
chasers  at  administrators'  sales. 

[1]  The  principal  question  here  presented 
la:  Did  Charles  D.  Sweeney  by  his  deed  of 
January,  1898,  to  respondents,  convey,  his  en- 
tire title  and  interest  in  lots  19  and  20,  or 
did  he  by  that  deed  convey  only  an  undivided 
one-half  Interest  therein?  This  problem  Is 
to  be  solved  by  the  language  of  the  descrip- 
tion of  the  interest  conveyed  by  that  deed, 
whlcfa,  however,  If  ambiguous,  may  be  aided 
by  the  then  situation  of  the  parties  thereto, 
the  attending  drcumstancies,  and  evidence  of 
any  construction  which  the  parties  them- 
selves put  upon  the  language  of  the  descrip- 
tion :  such  extrinsic  matters,  however,  to  be 
considered  in  aid  of  such  ambiguous  descrip- 
tion only  In  so  far  as  appellant  was  bound 
to  take  notice  of  such  extrinsic  matters  at 
the  time  of  acquiring  this  deed  in  1905.  It 
is  insisted  by  counsel  for  appellant  that  the 
words  "his  one-half  undivided  Interest,"  as 
used  in  the  description  In  the  deed  from 
Sweeney  to  respondent  which  we  have  above 
quoted,  had  reference  to  all  of  the  lots  there 
specified,  and  hence  that  only  an  undivided 
one-half  of  lots  19  and  20  passed  to  respond- 
ents by  that  conveyance;  while  counsel  for 
respondents  Insist  that  such  words  had  refer- 
ence only  to  the  lots  1,  2,  3,  and  4,  and  that 
therefore  the  whole  of  the  lots  19  and  20 
passed  to  them  by  that  conveyance. 

Cotmsel  for  appellant  Invoke  the  general 
mle  as  stated  in  13  Cyc.  638,  as  follows: 
"Where  a  deed  conveys  a  moiety  or  undivid- 
ed part  of  a  piece  of  land  and  then  proceeds 
with  a  description  of  other  land  without  ex- 
press words  showing  an  Intention  to  convey 
all  the  latter  described  land,  the  words  of 
limitation  used  in  describing  the  first-men- 
tioned parcel  win  be  construed  as  also  apply- 
ing to  the  latter."  While  this  seems  to  be 
a  fair  statement  of  the  law  in  general  terms 
upon  tUa  snbject^  the  decided  cases  liav* 


dealt  with  facts  so  varyiog  as  to  auggeet 
caution  in  applying  the  rule  without  careful 
consideration  of  the  particnlar  language  of 
the  description  involved.  Among  the  deci- 
sions coming  to  onr  notice  wMch  lend  sup- 
port to  appellants'  contentions,  the  fbllowlnt 
are  most  worthy  of  notice: 

In  the  early  case  of  Hapgood  v.  Whitman, 
13  Mass.  464,  decided  In  1816,  there  waa 
Involved  a  description  In  a  conveyance  much 
like  that  here  involved.  Both  the  facts  in- 
volved  and  the  con<duslon  reached  In  that 
case  win  be  best  understood  by  quoting  there- 
from as  follows:  "The  action  was  submit- 
ted to  the  decision  of  the  court  on  a  case 
agreed  by  the  parties,  in  which  the  whole 
question  was  whether  by  a  certain  deed,  a 
copy  of  which  was  in  the  case,  tlie  tenant 
took  the  whole,  or  a  moiety  only,  of  the  land 
in  question.  By  that  deed,  the  tenant's  fa- 
ther, In  consideration  of  the  love  and  afCec- 
tlon  he  bore  to  his  said  son,  and  his  desire 
to  see  him  comfortably  settled  in  the  world, 
granted  to  him  in  fee  'the  one-half  of  the 
land  hereafter  described,  both  In  quantity 
and  quality,  one-half  of  all  the  land  contain- 
ed within  the  bounds  hereafter  mentioned, 
namely,  beginning,*  etc.  (particularly  redt* 
Ing  the  boundary  lines),  'the  one-half  of  the 
whole  of  said  land,  and  one-half  of  the 
buildings  on  the  same,  except  the  dwelling 
honse;  and  alto  one  other  piece  of  land,  be- 
ing meadow  and  upland,  containing  seven 
acres,  more  or  less,  and  bounded  as  follows, 
namely,  beginning,'  etc ;  the  last-described 
piece  being  the  land  In  question.  •  *  • 
The  words,  one-half  of  the  land  hereafter  de- 
Bcribett,  and  one-half  of  all  the  land  contain' 
ed  tcithin  the  bounds  hereafter  mentioned, 
necessarily  apply  to  the  land  which  is  the 
subject  of  this  suit;  although  these  words  are 
not  repeated  In  that  part  of  the  deed  which 
conveyed  this  particular  lot  The  terms  and 
alto,  which  Introduce  the  description  of  the 
land  in  question,  show  that  the  same  portion 
of  the  land  was  Intended  to  be  granted  as  of 
that  described  In  the  preceding  part"  The 
words  "and  also"  as  there  used,  connecting 
the  descriptions  of  the  tracts  involved,  are 
substantially  of  the  same  Import  as  the 
word  "and"  nsed  In  the  description  here  In- 
volved, connecting  the  designation  of  lots  19 
and  20  with  the  prior  designation  of  lots  1, 
2,  S,  and  4.  Indeed,  in  this  case  the  descrip- 
tions seem  to  be  even  more  closely  related, 
because  here  all  of  the  lots  are  designated 
in  a  single  clause  without  any  punctuation 
whatever,  while  in  the  Hapgood  Case  tbe 
words  "hud  also"  were  preceded  by  a  semi- 
colon. 

In  the  case  of  Duncan  v.  Sylvester,  24  Me. 
482,  41  Am.  Dec.  400,  dealing  with  a  situa- 
tion not  unlike  this,  the  court  said:  "The 
description  of  the  estate  conveyed  by  the 
deed  from  Abner  to  George  Knight  is  'one 
undivided  moiety  or  half  part  of  a  certain 
lot  or  tract  of  land  situate  In  Northport 
Bforeaald,  and  butted  and  boond«d  ma  fol- 
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lovs,  Tls.*  It  then  proceeds  with  a  i^irUca* 
lar  redtal  of  tbe  metes  and  bounds  of  the 
lot,  and  oonclades  wltb  these  words,  'con- 
taining fifty-two  acres  and  eighty  rods  and 
no  mor^  and  Including  the  salmon  fishery 
c(Hitiguous  to  said  land.'  Was  the  fishery 
Intinded  In  the  lot.  half  of  which  was  con- 
yeyeA,  or  Induded  In  the  ccmTOyance  as  a 
distinct  portion  of  property?  There  is  no 
Indication  of  an  intention  to  convey  two  dls- 
tlDct  pieces  of  property,  the  one  being  an 
nndlrlded  half  of  the  lot,  and  the  other  the 
entire  salmon  flahery-  grammatical  ar- 

rangement of  the  language  Is  opposed  to 
such  a  construction,  and  Is  suited  to  convey 
an  undivided  half  of  the  fishery  as  a  right 
appertaining  to  the  lot  The  word  'contain- 
ing* Is  clearly  connected  with  the  word  lot, 
or  tract,  as  Its  subBtantive,  showing  that  the 
whole  lot  contained  a  certain  number  of 
acres  and  rods.  The  word  'Including*  la 
coupled  to  it,  and  must  have  the  same  an- 
tecedent, showing  that  the  lot  Inclnded  the 
fishery.  No  other  construction  can  be  ad- 
mitted without  doing  great  violence  to  the 
language." 

tn  Hubbard  v.  Greeley,  81  Me.  840,  24  Aa 
799,  17  L.  R.  A.  511,  there  was  Involved  a 
description  of  an  "undivided  liair'  of  a  par- 
cel of  land  "and  also"  another  parcel.  The 
court  held  that  tbe  interest  conveyed  In  the 
second  parcel  was  limited  by  tbe  words  "un- 
divided half,"  as  well  as  the  interest  con- 
veyed in  the  first  parcel. 

The  following  decision  Is  dted  and  relied 
upon  by  counsel  for  appellants :  In  Child  v. 
Wells,  13  Pick.  (Mass.)  121.  the  court  recog- 
nized the  principle  upon  which  the  above- 
noticed  cases  were  decided,  though  the  par- 
ticular facts  there  Involved  called  for  a  dif- 
ferent decision.  The  question  was  disposed 
of  in  the  following  language:  "The  deed 
purports  to  convey  an  undivided  moiety  of 
a  tract  (described),  also  one  other  tract  of 
land  (described),  also  an  undivided  moiety  of 
a  third  and  fourth  tract  (described).  The 
controversy  is  in  regard  to  the  second  par- 
cel only.  The  argument  presents  two  ques- 
tions: (1)  Whether  by  a  fair  construction 
of  the  deed,  the  whole  or  a  moiety  of  the 
second  parcel  waa  conveyed.  •  •  •  Where 
a  deed  contains  a  description  of  a  moiety 
of  one  tract  of  land,  and  then  goes  on  to 
describe  another  parcel,  beginning  with  the 
word  'also,'  this  affords  some  ground  to  In- 
fer tbat  the  force  and  effect  of  this  word 
ma  Intended  to  extend  to  the  word  *molet3r.' 
as  a  qualification  of  the  other  descriptive 
words,  and  if  there  were  nothing  to  control 
It,  and  such  eonttniction  shoald  ai^ear  con- 
slstrat  with  the  general  Intuit  of  the  deed. 
It  mi^t  be  reasonable  to  adopt  It  This 
construction  would  be  a  little  helped,  If  It 
should  b^  'also  one  other  tract';  the  word 
'othor'  Indicating  some  connectl<»i  between 
the  first  and  second  parcels.  But  in  the 
deed  under  consideration,  there  are  two  oth- 


a  parcels,  the  deecrlptkm  oC  which,  in  both 
cases,  begin' like  the  flnt  wtth  the  words 
'one-half  of  undivided  tract'  etc.  TaUns 
the  whole  togeUier,  then,  it  conv^  to  the 
grantee  and  his  assigns':  (1)  One-half  of  an 
undivided  tract  of  land  Ij^ng.  etc.  (2)  Also, 
a  tract  of  land  lying,  etc  (^  Also,  me-halt 
of  Undivided  tract  of  woodland,  etc  Also, 
one-half  undivided  tract  or  parcel  of  land 
lying,  etc  The  ynltae'ot  the  deed  was  ob- 
vlouidy  illiterate  and  unakHlful ;  but  making 
every  allowance  for  this,  it  Is  Impossible,  we 
think,  to  put  any  construction  upon  the  lan- 
guage, which  will  limit  the  conveyance  of  the 
second  parcel  to  a  moiety.  We  are  of  opin- 
ion that  the  whole  of  the  second  parcel  pass- 
ed by  this  deed."  While  this  decision  Is  dt- 
ed and  relied  upon  by  counsel  for  respond- 
ents, we  think  It  lends  greater  support  to  ap- 
pellant's contffltions  in  Tiev  of  the  language 
here  involved. 

In  Hodges  v.  Thayer,  110  Mass.  287,  there 
was  involved  a  description  reading  "all  those 
tracts  or  parcels  of  land  situate,  lying  and 
being,  *  *  *  to  wit  one  equal  and  undi- 
vided one-half  part  ot  •  •  •  "  Then  follow 
descriptions  of  several  other  tracts  by  claus- 
es separate  from  each  other  by  semicolons. 
Construing  these  descriptions,  the  court  said : 
"  'All  those  tracts  or  parcels  of  land  situate,' 
etc.,  'described  as  follows.'  The  first  partic- 
ular description  is  of  'one  equal  and  undivid- 
ed one-half  part'  of  certain  tracts,  defined  by 
number  of  township,  range,  section,  and 
lot  or  fraction  of  section,  Indicated  by  points 
of  compass.  Then,  after  a  semicolon,  the  de- 
scription proceeds,  'also,  lots  three  and  four/ 
etc.  Tbe  fact  that  tbe  statement  of  tbe  un- 
divided half  interest  is  contelned  only  In  one 
of  the  clauses  of  particular  description,  and 
that  tbe  whole  Is  preceded  with  the  general 
phrase,  'all  those  tracts  or  parcels,'  Indicates 
tbat  tbe  statement  of  partial  interest  was 
not  also  applicable  to  all  the  tracte  contained 
in  the  deed;  or,  to  stete  It  dlfiferently,  the 
absence  of  the  qualifying  words.  In  the  gen- 
eral terms  of  the  description,  indicates  that 
they  were  not  applicable  generally  to  all  the 
tracts."  This  decision  we  think  comes  near- 
er lending  support  to  the  contention  of  coun- 
sel for  respondent  than  any  other  coming  to 
our  notice.  It  is  to  be  noticed,  however,,  that 
each  description  involved  was  by  a  clause 
separated  from  the  others  by  a  semicolon. 

In  Mlchou  T.  Ayalhi.  84  Tex.  686,  19  S.  W. 
878.  there  was  involved  a  description  which 
seemed  to  convey  an  undivided  Interest  only, 
but  was  followed  by  the  words:  'To  have 
and  to  hold  my  enttxe  interest  in  and  to  tbe 
foregoing  described  property."  This  was 
held  to  convey  tbe  grantor's  entire  interrat  in 
the  property,  thon^  apparently  she  then 
had  a  greater  Interest  than  the  nndlrlded 
interest  which  was  so  designated. 

In  Murphy  v.  Uurpby,  132  K.  a  300,  43 
S.  R  922,  and  McLennen  t.  McDonneU,  78 
GaL  273, 20  Fac  006,  we  find  situattons  much 
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like  this  where  the  same  concloalona  were 
readied. 

The  decision  In  Witt  t.  Harlan,  66  Tex. 
060,  2  S.  W.  41,  la  ot  some  interest  in  con- 
nection with  this  question,  though  we  re- 
gard It  as  of  but  little  aid  here. 

[2]  Some  contention  is  made  by  counsel 
for  respondents,  rested  upon  the  fact  that 
the  descriptioa  In  the  conveyance  made  by 
Charles  D.  Sweeney  to  respondents  In  181)6 
commenced  with  the  word  "his."  and  the 
ta.ct  that  at  that  time  he  had  an  undivided 
half  Interest  in  lots  1,  2,  3,  and  4,  and  had 
the  entire  title  to  lots  19  and  20.  There 
might  be  some  basis  for  this  fact  having 
some  Influence  in  our  decision  here,  If  aiH>el- 
lant  at  the  tUne  of  acquiring  this  deed  had 
been  required  to  take  notice  of  the  fact  that 
Charles  D.  Sweeney  had  only  an  undivided 
half  interest  in  lots  2,  3,  and  4;  but  we 
think  appellant  was  not  required  to  take 
notice  of  any  such  fact  Sweeney's  one-Iialf 
Interest  in  those  lots  would  not  have  been 
disclosed  by  an  examination  of  his  title  to 
lots  19  and  20.  That  deed  would  not  have 
appeared  upon  an  abstract  of  title  to  lot  19 
or  20.  It  seems  to  ns  that  the  words  "his 
half  ondivided  interest,"  as  used  In  the  deed, 
would  not  suggest  to  a  prospective  purchaser 
of  the  other  undivided  half  that  that  expres- 
sion had  reference  only  to  lots  1»  2,  3,  and  4 
In  Uiat  deed. 

[t,  4]  It  appears  that  from  the  years  1896 
to  liM>4,  lucluUve,  the  taxes  upon  lots  19  and 
20  were  paid  by  reajMndents.  It  may  be  sug- 
gested, though  it  is  not  plain  from  the  briefs 
that  it  Is  so  contended,  that  this  la  a  circum- 
stance pointing  to  a  constmctitni  of  the  deed 
by  the  parties  indicating  a  conveyance  of  the 
irtiole  of  lots  19  and  20  to  respondents  by 
Charles  D.  Swemey.  We  think  that  in  any 
ermt  this  was  not  a  circumstance  which 
appellant  was  bound  to  take  notice  of ;  and, 
even  If  it  were,  the  payment  of  taxes  upon 
an  entire  tract  of  land  by  one  or  two  Joint 
owners  Is  no  evidence  to  a  stranger  that  the 
one  BO  payii^  the  taxes*  claims  title  to  the 
whole,  nor  that  his  co-owner  is  acquiescing 
in  such  claim.  Such  payment  of  taxes  sim- 
ply imireB  to  the  benefit  ot  both.  38  Oyc. 
SQi  It  does  appear  tiiat,  from  the  time  of  ac* 
quiring  Its  deed  in  1909,  until  the  commence- 
nent  of  this  action  in  1909,  appelhmt  paid 
all  ot  U»  taxes  upon  Its  claimed  undliided 
half  Interest,  and  also  paid  several  hundred 
doUan  additional  upon  local  Improvement 
asseasmtfits  made  by  the  city  ot  Everett 

[I]  Counsel  tor  respondents  insist  upon 
the  nde  of  strict  constmetion  against  the 
srantor.  It  we  wen  ot  the  opinion  that  this 
deacx^rtlon  was  so  amhlgoons  as  to  call  for 
extdnate  aid  In  determining  its  meaning,  and 
all  other  mles  of  consbnctkm  bad  failed  in 
ftimlddng  ns  aid  as  to  Its  true  meaning,  It 
Is  possible  w«  might  resort  to  the  rule  of 
strict  oonstmctlon  as  against  the  grantor. 
Tbat  rule  has  practical  appHcatlon  whore 
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possession  is  taken  under  the  deed,  and  also 
as  applied  to  covenants,  conditions,  and  lim- 
itations In  a  deed;  but  we  apprehend  it 
should  be  applied  with  caution  when  it  comes 
to  construing  the  language  of  the  description 
of  the  property  embodied  in  the.deed.  In  the 
text  of  13  Cyc.  609,  It  Is  said:  "In  case  of 
ambiguity  In  a  deed,  or  where  It  admits  of 
two  constructions.  It  will  be  construed  most 
strongly  against  the  grantor,  or  most  favor- 
ably to  the  grantee.  This  rule  is  subservient 
to  the  ascertained  Intention  of  the  parties, 
and  is  to  be  modified  by  the  rule  requiring 
effect  to  be  given  every  word  so  far  as  pos- 
sible; nor  is  It  to  be  affiled  or  invoked 
until  all  other  rules  of  construction  faU.  It 
Is  also  declared  to  be  of  doubtful  propriety, 
Its  value  seriously  affected,  and  It  has  even 
been  said  that  It  has  no  application  at  the 
present  time." 

[I]  Counsel  for  respondents  invokes  the 
rule  of  caveat  emptor  as  applied  to  sales  by 
administrators,  citing  Towner  v.  Rodegeb, 
S3  Wash.  153,  74  Pac.  60,  99  Am.  St  Kep. 
936,  and  Matson  v.  Johnson,  48  Wash.  256, 
03  Pac.  324,  125  Am.  St.  Rep.  924.  In  the 
Towner  Case  the  doctrine  was  applied  only 
to  the  extent  of  requiring  the  purchaser  to 
take  notice  of  the  want  of  power  of  an  ad- 
ministrator to  sell  certain  kind  of  property 
of  the  deceased  for  the  benefit  of  creditors, 
and  in  the  Matson  Case  the  court  said,  at 
page  259  of  48  Wash.,  page  325  of  93  Pac 
(125  Am.  St  Rep.  024) :  **The  rule  of  caveat 
emptor  applies  in  all  its  vigor  to  sales  hy  ad- 
ministrators or  executors  in  this  state,  and 
the  purchaser  acquires  only  the  Interest  of 
the  estate"— thus  recognlzbig  that  the  doc- 
trine does  not  go  to  the  extent  of  requiring 
such  a  purchaser  to  look  beyond  the  actual 
interest  or  title  of  the  deceased  at  the  time 
of  his  death,  and  the  power  to  sell  the  par- 
ticular property  Involved  in  the  administra- 
tion. We  know  of  no  law  that  does  not  per- 
mit the  purchaser  at  an  administrator's  sale 
to  rely  upon  the  title  of  the  deceased  at  the 
time  of  his  death  as  shown  by  the  records 
of  the  county  where  the  land  lies,  when  sudi 
land  Is  unoccnpied  as  In  this  case,  and  no 
rights  of  minors  or  incompetmt  persons  are 
Involved,  to  the  same  extent  any  pnrdiaser 
may  so  rdy.  In  the  text  of  89  Cyc  1741, 
It  Is  said:  "It  is  the  policy  of  the  law  that 
all  matters  affecting  the  title  to  land  shall 
he  placed  on  record,  and,  where  an  intend- 
ing purchaser  finds  nothing  on  record  to  in- 
dicate an  adverse  claim,  and  has  no  notice 
of  any  facts  sufficient  to  put  him  on  Inquiry 
as  to  matters  not  of  record,  he  has  the  right 
to  presunw  that  there  is  no  adverse  claim." 
Onr  decisions  are  in  harmony  with  this  view. 
White  v.  McSorley,  47  Wash.  18,  91  Pac.  24S; 
McDougall  V.  Murray,  57  Wash.  76,  106  Pac 
490,  26  Ilk  B.  A.  (N.  S.)  159;  Eyanson  T. 
Waldllch,  57  Wash.  234,  106  Pac  746. 

[7]  We  are  of  the  opinion  that  when  ap- 
pellant acquired  its  deed  to  the  undivided 
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balf  Interest  in  lots  19  and  20,  In  Jnne,  1905, 
It  was  entitled  to  rely  solely  upon  the  lan- 
guage of  the  description  of  the  deed  from 
Charles  D.  Sweeney  to  respondents,  of  Jan- 
uary, 1896;  and  in  view  of  the  t&ct  that  all 
of  the  designated  lots  of  that  description 
following  the  words  "his  one-half  undivided 
Interest"  are  in  one  clause,  without  any 
punctuation  whatever,  we  conclude  that  by 
that  conveyance  Charles  D.  Sweeney  did  not 
part  with  more  than  an  undivided  half  Inter- 
est In  lots  19  and  20.  and  that  be  died  pos- 
sessed of  the  title  to  the  other  undlrided  half 
Interest  therein ;  hence,  that  undivided  half 
Interest  passed  by  the  deed  of  his  adminis- 
trator and  IV  mesne  conTeyance  to  appel- 
lant. 

We  conclude  that  respondents  were  not 
entitled  to  have  title  quieted  In  them  as 
against  the  claim  of  appellant  to  an  undivid- 
ed half  interest  in  lots  19  and  20. 

The  judgment  Is  reversed,  with  directions 
to  the  trial  court  to  dismiss  the  action. 

GROW.  0.  and  MOUNT  and  OHAD- 
WICK,  33.,  concar. 

GOSE,  J.  (dissenting).  I  think  the  two 
deeds,  when  read  together,  fortified  by  the 
conduct  of  the  parties  during  the  lifetime  of 
the  grantor,  show  a  clear  intention  to  con> 
vey  the  entire  fee  of  the  property  in  contro- 
versy.  I  therefore  dissent 


DAVIES  V.  BOSE-MABSHAIiL  GOAIi  GO. 
(Supreme  Court  of  WaBhington.   Jan.  20. 
1913.) 

PtUDuro    (I  86^)  —  EuonoH  Ketwken 

Counts. 

Where  the  complaint,  in  an  action  for  the 
death  of  plaintiff's  decedent,  alleged  that  it 
was  due  to  defendant's  failure  to  provide  pro- 
tecting timbers  in  a  mine  and  the  consequent 
caving  in  of  a  cbnte,  and  to  failure  to  eBtaolUh 
a  proper  ventilating  system,  which  failure  re- 
enlted  in  his-  inhaling  poisonous  gases  while 
Btnnned,  it  stated  but  one  cause  of  action; 
and  it  was  error  to  require  him  to  elect  upon 
which  of  the  two  negligent  acts  he  would  rely. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
CenL  Dig.  U  1109-1200;   Dec.  Dig.  |  369.*] 

Departmoit  2.  Appeal  from  Superior 
Court*  King  County;  Boyd  J.  Tallman, 
Jndge. 

Action  by  ^omas  Davies  against  the 
Rose-Marshall  Coftl  Company.  From  a  Jndg- 
ment  of  dismissal.  plalntifiT  appeals.  Revers- 
ed and  remanded,  with  directions. 

Brady  &  Rnmmens.  of  Seattle,  for  appel- 
lant John  W.  Roberts  and  Geo.  Ix  Spirk, 
both  of  Seattle  (Geo.  D.  Emery,  of  Seattie, 
of  connsel),  for  respondent 

CROW,  C  J.  This  action  was  commenced 
by  Thomas  Davies,  a  minor,  by  his  guardian 
ad  litem,  to  recover  damages  resulting  from 
tile  death  of  his  father,  alleged  to  have  been 
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caused  by  negllgoit  acts  of  the  defendant 
Plaintiff  alleged  that  the  defendant  owned 
and  was  operating  a  coal  mine.  In  wlilch 
Thomas  Davies,  Sr.,  plaintlfTs  father,  was 
employed  as  a  miner;  that  It  became  neces- 
sary for  the  father  to  pass  through  and  work 
In  and  near  to  chnte  No.  8;  that  to  make 
his  working  place  safe  it  was  necessary  that 
the  chute  should  be  timbered  and  propped  to 
prevent  It  from  caving,  and  tliat  it  should 
be  supplied  with  a  sufficient  Quantity  of 
fresh  air;  that  the  defendant  at  all  times 
failed  and  n^lected  to  timber  the  chute,  or 
to  furnish  timbers  for  that  purpose;  and 
that  tbe  vmtllatlDg  system  of  the  mine  was 
defective  and  Insufficient  for  the  purpose  of 
providing  fresh  and  wholesome  air.  Plaintiff 
further  alleged:  "That  on  the  30th  day  of 
December,  1910.  while  the  said  Thomas  Da- 
vies, now  deceased,  was  a  strong,  robust, 
able-bodied  man  In  perfect  bealth,  he  entered 
chute  8  for  the  purpose  of  going  to  his  work- 
ing place,  when,  by  reason  of  having  no  tim- 
ber supplied  him  with  which  to  prop  said 
chute,  and  by  reason  of  the  lack  of  proper 
tlmbCTS  in  said  chute  to  support  the  same, 
stone,  coal,  and  dftrls  fell  therefrom  down, 
upon,  and  against  said  Thomas  Davies,  and 
by  reason  of  the  fact  that  there  was  no  air 
circulating  through  his  said  working  place, 
and  through  chute  8,  a  large  quantity  of 
sickening  and  poisonous  gas  was  accumulat- 
ed ther^  and  permitted  to  remain  therein 
to  such  an  extent  that  human  life  could  not 
be  sustained  therein,  and  when  said  Thomas 
T>avle8  had  reached  a  point  along  said  chute 
8  where  said  gas  was  accumulated,  on  ac- 
count of  inhaling  such  gas,  and  on  account 
of  the  stone  and  coal  and  d€bris  falling  upon 
him,  said  Thomas  Davies  was' precipitated 
down  through  said  chute  8  to  the  bottom 
thereof  next  to  the  gangway,  and  by  reason 
tbereof  died  on  said  80th  day  of  December, 
1910.  ♦  •  • "  To  this  complaint  the  de- 
fendant interposed  the  following  motion : 
"Comes  now  tbe  defendant  and  moves  the 
court  to  require  tta^  plaintiff  to  elect  whether 
or  not  the  plaintiff  will  rely  upon  the  fail- 
ure to  timber,  or  to  furnish  timbers,  as  the 
moving  or  proximate  cause  of  the  death  of 
the  deceased,  or  whether  he  will  rely  upon 
the  allegations  In  relation  to  poisonous  gases 
In  the  mine,  and  require  the  plaintiff  to 
elect  upon  which  cause  of  action  it  will 
stand  and  proceed  to  the  trial  of  this  cause. 
If  the  court  should  overrule  or  daay  the  mo- 
tion for  election,  then  the  defendant  moves 
the  court  to  require  the  plaintiff  to  separate- 
ly state  and  number  its  causes  of  action,  for 
the  reason  that  two  s^rate  and  distinct 
causes  of  action  are  improperly  pleaded  and 
joined  as  one."  Upon  bearing,  this  motion 
was  sustained.  Thereupon  the  plaintiff  de- 
clined to  amend  or  plead  further,  and  the 
cause  was  dismissed.  The  plaintiff  has  ai^ 
pealed. 

The  only  question  presented  Is  whether 
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tbe  eomplalnt  states  mne  than  one  cause  of 
action.  Bespondoit  contends  that  two  caus- 
es axe  pleaded  wltboat  being  sepantely  stat- 
ed and  numbered,  and  that  they  are  Incon- 
Blst»nt  Aitpellant  inalsta  that  bat  one  canee 
la  pleaded.  It  Is  appacent  from  the  auc- 
tions of  the  eomirialnt  that  respuident's  neg- 
Uffoce  In  falling  to  ^ovlde  tbnbers,  and 
his  fuither  negligence  in  failing  to  establish 
and  tnaifitqiii  a  proper  rentUatlng  system, 
were  cracarrent  and  Jirint  ctnuas  of  the 
deat^i  of  Its  onpli^  As  sogseated  by  appel- 
lant there  was  but  one  death,  although  it  re- 
sulted from  concnrr^t  acts  of  negligence. 
The  wzongfal  death  caused  by  aivellanl^B 
negUsent  acts,  and  ttte  damages  insulting 
tbwefrom,  crastituted  bat  one  cause  of  ac- 
tion. Possibly  the  absoiee  of  timbers  and 
tiie  oonseqnut  caving  of  the  cfante  would  not 
have  caused  death,  bat  would  only  have 
stunned  or  have  slightly  injured  Darles.  On 
the  other  hand,  tbe  poisonous  air  alone  might 
not  have  caused  bla  death;  fttr  if  lie  had 
not  beak  strnck  by  falling  dfibrls  he  might 
have  been  able  to  escai^e  ftom  ibe  tbul  air 
before  falling  down  Qie  Ghut&  Were  appel- 
lant compelled  to  state  the  several  acts  of 
negligence  as  separate  causes  of  action,  or  to 
elect  one  act  of  nesAlgence  as  the  cause  of 
action  upon  which  to  se^  a  recovery  of 
damages,  he  mi^t  fall  In  Ids  lanof  of  the 
negligent  act  which  caused  death,  whatever 
his  election  might  be.  In  Datro  v.  Street 
BaUway  Co.,  Ill  Mo.  App.  258,  86  S.  W.  91G, 
the  court  said:  "A  cause  of  action  may  be 
founded  upon  two  separate  acts  of  negligence 
whidi.  concurring  in  operation,  produce  a 
Joint  result— tbe  Injury.  *  *  •  When  two 
or  more  proximate  causes  contribute  to  pro- 
duce an  injury,  each  Is  sufficient  wUhln  itself 
to  suKioit  a  cause  of  action  for  the  recovery 
of  the  oitlre  damage  resulting ;  and  It  1(%- 
kal^  follows  that  a  plaintiff  who  pleads  in 
his  petition  all  of  such  claimed  acto  of  neg- 
ligence Is  entitled  to  recover  upon  proof  of 
any  one  of  them.  Waller  v.  Railway,  09  Mo. 
Ank  43B;  Banks  v.  Ballway,  40  Ma  App. 
464;  McDennott  v.  Hallway,  87  Mo.  285." 
There  was  but  one  cause  of  actltm,  and  the 
motion  was  improperly  sustained. 

The  Judgment  Is  reversed  and  the  cause 
noianded,  with  instructions  to  overrule  the 
motion. 

UOUMT,  TULLBRTON,  and  BU/IS,  33., 
Qmenr. 


KLODEK  T.  MAT  CREEK  LOGGING  CO. 

(Supreme  Court  of  WBaUngton.   Jan.  21, 
1913.) 

I.  Phtsicuns  and  Subobons  (i  18*)— Ac- 
tion VOB  Nbouoent  Tbkatuxnt  —  Evi- 

OBHCK. 

In  an  actioo  for  negligeDt  and  anskilled 
treatment  of  an  injury  by  a  hospital  physician, 
tbe  teftimony  of  a  competent  witness  on  vhetb- 
er  the  treatment  given  plaintifl  was  the  osoal 


and  caatomaty  treatment  sbonld  have  been 
admitted. 

[Ed.  Note.— For  other  easM.  sea  Physicians 
and  Surgeons,  Cent.  I^  U  84r-48;  Dec  Dig. 

I  ia*i 

2.  Appeal  and  Ebbob  (I  1058*)— HaiTulbss 
Bbbob— Exclusion  or  Evidence. 

The  ezclosion  of  such  evidence  was  harm- 
less, however,  where  the  same  fact  was  tes- 
tified to  by  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4196,  4200-4^;  Dec. 
Dig.  i  1068.*] 

8.  Phtsiceanb  and  Sttsobons  (I  18*)— Ac- 
tion FOB  NBGUQBNT  TBKATMKNT  —  EVI- 
DENCE. 

In  an  actioo  for  malpractice  in  treatment 
of  a  knee,  resulting  in  permanent  injury,  the 
admisdon  la  evidence  oi  a  newspaper  adver- 
tisement describing  defendant's  specialty  as 
of  the  "Eye  and  Nose"  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Physidana 
and  Sn^eona,  Cent  IMg.  U  84-48;  Dec.  Dig. 
f  18.*] 

4  Masteb  and  Sebvant  (I  297*)— iNJunxs 
TO  Sebvant— VnoiOi  and  E^ndinob— Ih- 

OONSIBTEHOT. 

While,  in  an  employe's  action  for  the  neg- 
ligent treatment  of  his  injuries  by  a  hospital 
association  engaged  by  his  employer  and  paid 
from  montlily  dues  collected  hy  the  employer 
from  Its  employes,  a  spedal  nnding  that  the 
employer  retained  part  of  the  dues  was  tech- 
nically inconsistent  irith  a  general  verdict 
against  the  employer,  on  the  theory  that  the 
hospital  was  the  employer's  agent,  it  was  not 
materially  hostile  thereto,  where  plaintiff  relied 
upon  a  special  contract  with  his  employer  to 
famish  him  with  treatment  in  case  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Secant,  Cent  Dig.  H  119&-1108;  Dea  Dig. 

6.  Appeal  and  Ebbob  (|  1002*)— Findings 
OF  Faot-Aoenct. 

A  finding  apon  conflicting  evidence  that  a 
bookkeeper  in  diarge  of  a  logging  company's 
store  was  aothorized,  in  the  absence  of  the 
general  manager  and  soperistendent,  to  con- 
tract that  the  company  would,  in  case  of  in- 
jury, provide  proper  treatment  for  an  employ^ 
engaged  1^  him  wHl  not  be  disturbed  on  re- 
view. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3935-3937;  Dec.  Dig.  S 
1002.*] 

Department  1.  Appeal  from  Superior  Oourt, 
King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Paul  Klodek  against  the  May 
Creek  Logging  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Gates  &  Emery,  of  Seattle,  for  appellant 
Miller  &  Lysona,  of  Seattle,  for  respondent 

CHADWICE,  J.  Paul  Elodek  sought  em- 
ployment at  the  office  of  an  employment  agen- 
cy in  the  city  of  Seattle.  He  was  famished 
with  transportation  to  the  defendant's  log- 
ging camp,  and  given  a  memorandum  of  his 
employment  for  presentation  to  the  company. 
The  memorandum  is  as  follows: 

"SeatUe,  Wash.,  Feb.  21,  1010. 

"Received  from  Paul  Elodek  tbe  sum  of 
(fl.OO>  one  dollar,  for  which  we  agree  to  fur- 
nish correct  information  by  which  be  shall 
secure  a  position  as  bucker  with  May  Creek 
Logging  Co.,  Kennydale,  on  order  received 
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at  1  o'clock  M.  on  the   day  of  Feb. 

21,  1910,  wages  $1.00  per  day.  Board,  |5.00 
per  wk.  FalllQ^  to  do  which,  we  promise 
to  r^nd  the  said  anm  of  $1.00  on  return 
of  this  receipt  without  delay,  together  with 
a  written  Btatement  on  the  back  thereof  from 
the  employer  that  the  applicant  did  not  pro- 
core  the  sltoatlon.  Bnt  the  undersigned 
does  not  bold  himself  resiwnslble  for  any  ex- 
pense incurred  by  the  said  Paul  Klodek 
should  he  fail  to  procure  the  situation  above 
stated,  unless  the  Information  given  at  this 
office,  upon  which  he  acted  and  applied  for 
situation  should  be  found  to  have  been  In- 
correct and  misleading.  [Signed]  Crawford 
&  Pratt,  Employment  Agents,  by  Pratt 

"I  agree  to  above  conditions:  [Signed] 
Paul  Klodek." 

Appellant  at  once  proceeded  to  the  camp. 
Mr.  Fiah,  the  general  manager  and  superin- 
tendent, was  absent,  and  the  memorandum 
was  presented  to  a  Mr.  Qrares,  who  was 
bookkeeper  and  In  charge  of  the  company's 
store. 

Plaintiff  testified  concerning  his  employ- 
ment as  follows:  "A.  I  got  a  ticket  from 
the  employment  office,  and  I  go  to  the  camp 
and  to  the  office.  I  give  the  ticket  to  the 
man,  and  I  says,  'Are  you  the  man  that  hires 
a  bucker  from  the  agenfs  office?  and  be 
saTSf  Tea.'  Q.  What  else,  thai,  did  you 
say?  A.  Well,  I  asked  him,  I  says,  'Now, 
have  70Q  got  the  tools  bare?  and  he  says  to 
me  I  can  get  It  In  the  office  after  breakfast 
Q.  Well,  irtiat  else  did  you  talk  with  the 
man  there?  A.  Thai  he  asked  me,  *Oan  yon 
file  your  own  sawf  Q.  What  else  took 
place?  A.  Wellt  he  says,  That  Is  what  we 
want'  I  says,  'How  Is  business  down  there?* 
And  I  says  to  talm,  'How  Is  bnalness  down 
In  that  camp?*  And  be  says,  *$5  board,  $S 
wages,  and  fl  hospital  fees.'  I  wanted  to 
find  oat  how  Is  that  |1  to  a  hospital ;  what 
fw?  Well,  be  says  If  I  be  sitik,  or  if  I  be 
hurt,  he  says,  'I  give  you  good  doctors  and 
hospital,  and  attend  to  yon  until  yon  get 
well.'  I  says.  That  Is  good,  sir;'  and  the 
next  day  I  started  to  work." 

At  the  time  plaintiff  was  employed,  the  de- 
fendant company  was  under  contract  with 
the  American  Hospital  Association,  a  corpo- 
ration engaged  in  supplying  medical  and  sur- 
gical assistance  and  hospital  service  to  em- 
ployes of  logging  companies  who  might  be 
hurt  or  require  such  service  In  the  course 
of  their  employment.  It  seems  that  plain- 
tiff was  not  directly  Informed  of  this  by  Mr. 
Graves,  but  at  the  time  of  his  employment, 
and  subsequent  thereto,  a  notice  of  such  fact 
was  posted  on  the  door  of  tbe  bunk  house. 
While  engaged  In  the  work  assigned  to  him, 
plaintlOT  fell  from  a  log  or  tree,  striking  his 
knee  against  tbe  blade  of  a  double-bitted  axe, 
and  received  very  severe  injuries.  The  pa- 
tella was  cut  In  two  pieces,  and  the  left 
tibia  was  splintered  oflF  for  about  five  inches. 
Plaintiff  was  taken  to  the  Provldoice  Hoapi- 


tal  In  the  city  of  Seattle,  where,  after  an 
operation  by,  and  one  subsequent  consulta- 
tion with,  a  surgeon,  he  was  attended  by 
the  physician  of  tbe  hospital  association. 
There  is  no  claim  of  negligence  in  the  mat- 
ter of  the  injury,  bnt  it  is  contended  that 
In  violation  of  its  contract,  defendant  suffer- 
ed plaintlfC  to  go  without  proper  or  sufficient 
treatment;  that  the  physician  of  the  hospital 
association  was  unskilled  and  incompetent 
so  that  plaintiff  was  made  a  cripple  for  life. 
The  defense  is  that  defendant  owed  no  obllga* 
tion,  except  to  provide  a  hospital  service  of 
good  repute,  and  having  done  so  it  has  dis- 
charged its  full  duty.  The  charge'  of  negli- 
gent and  unskillful  treatmrait  Is  also  denied 
by  defendant  Such  other  facts  as  may  be- 
come Incidentally  Important  will  be  discussed 
In  tbe  body  of  the  opinion. 

[1, 2]  It  is  assigned  as  error  that  the  conrt 
sustained  an  objection  to  a  question  put  to 
a  nurse  who  had  some  years'  experience: 
the  question  being,  "Now,  was  this  treatment 
that  was  given  to  the  plaintiff  the  nsnal  and 
customary  treatment?"  OranUng  that  she 
was  qualified,  the  nurse  might  have  answered 
tlie  question.  2  Jones'  Evidence,  870.  But 
it  Is  not  always  that  a  case  will  be  reversed 
because  of  the  imprt^er  exclusion  of  erl- 
dence^  where  fiwm  whole  record  the  tact 
sought  to  be  proven  la  testifled  to  other 
witnesses,  sa  it  was  in  this  case.  Tha  court 
will  treat  tha  question  as  If  It  were  an  <rfrer 
to  cumulate  evidence  upon  a  motion  for  a 
new  trial,  and  hold  that  no  prejudice  has  re- 
sulted therefrom. 

[I]  The  next  ernn-  assigned  Is  Qiat  tbe  ap- 
pellant was  prejudiced  by  tbe  Introdnctlon 
of  a  newspaper  advertisement  containtog  the 
name  of  Uie  attmdlng  ph^ddan  and  desoib- 
Ing  his  specialty  and  place  of  buslnees :  "Eye 
&  Nose.  206-7  Marlon  BIdg."  We  are  un- 
willing to  hold  that  this  was  error.  We 
will  take  notice  of  modem  tendencies  and 
conditions  in  the  medical  profieasion ;  and  If 
a  ph>-8lclan  holds  himself  out  as  a  specialist 
along  certain  lines  it  Is  no  discredit  to  him 
to  show  that  fact,  and  from  it  raise  the  in- 
ference that  he  is  not  keeping  up  with  prac- 
tice In  other  lines.  At  any  rate,  he  or  those 
relying  upon  him  should  not  complain  of 
the  burden  of  meeting  the  prima  facie  show- 
ing. The  basis  of  the  charge  in  this  case  is 
that  the  physician  was  incompetent  and  un- 
skilled. It  was  for  the  Jury  to  say  whether 
he  was  or  not ;  and  the  fact  that  he  was  spe- 
cializing in  other  branches  of  the  profession 
was  a  circumstance  relevant  to  the  iBsnea. 

[4]  The  court  submitted  special  interroga- 
tories to  the  Jury,  which  found  In  answer 
thereto  that  in  receiving  91  per  month  from 
plaintiff,  defendant  was  acting  for  itself,  and 
not  as  agent  for  the  American  Hospital  As- 
sociation; that  It  retained  a  portion  of  the 
dues ;  that  It  undertook  to  treat  plaintiff  un- 
til he  was  cured;  that  it  employed  the  at- 
tending physician;  and  that  It  Old  not  pro- 
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enre  ot  provide  a  snltable,  competent,  or 
■killed  phyBldan  or  mrgeon  to  treat  the  re- 
qxuideiit.  All  of  these  flndlsgs  are  aald  to 
be  contrary  to  the  evidence,  and  they  are, 
If  aiveUan^B  theory  la  accepted  as  final,  for 
Ita  contract  wltti  the  hospital  association 
was  prored.  and  Its  testimony  showing  that 
It  paid  oTer  all  tlie  money  oidlected  la  not 
reinitted.  But  this  theory  Ignores  reqwnd- 
eut's  contention  that  there  was  a  special  con- 
tract; and  the  Jvry  fonnd  as  one  of  its  spe* 
dal  Tcidlcts  that  appellant  did  make  a  spe- 
dal  ooDtra^  with  reqmndent  aa  alleged  and 
maintained  him.  If  there  was  such  a  con- 
tract, It  may  well  he  that  the  appellant  act- 
ed for  itsdft  and  that  the  hoqtltal  associa- 
tion was  Its  agent  In  the  perframance.  of 
Ita  Gontraet  The  flndliv  that  It  did  retain 
a  portion  of  the  dnes  would,  vad&e  this  con- 
clusion, be  technically  Inconsistent  with,  but 
not  boatlle  to,  the  general  verdict 

[I]  The  anUiority  of  Hr.  OraTes  to  make 
a  eratract,  or,  if  made,  that  It  was  not  with- 
in tile  scope  <^  his  enqilf^ment  with  reqiond- 
cut,  is  denied,  niere  was  evidence  to  go  to 
the  jury  upon  this  disputed  question.  The 
inestion  of  agency  la  usually  one  ot  fiict, 
and  the  flndtog  of  the  Jury  will  not  be  dis- 
turbed where  the  evidence  Is  conflicting. 

Uany  objections  are  urged  to  the  Instruc- 
tions given  and  teflfused.  If  we  accept  the 
theory  a£  the  appelant  that  It  owed  no  pri- 
Diary  duty  to  resp<mdent»  except  to  use  ordi- 
nary care  in  selecttng  a  hoqiltal  assodatloD; 
most  the  ohlectlfms  would  be  well  tak». 
But  we  find  the  instructions  cwnplalned  of 
to  be  coudstoit  with  the  tiieory  of  the  re- 
spondrat  that  tbore  was  a  spe<^  contract, 
and  those  given  are  therefore  not  objection- 
able^ The  Instructions  refused  were  suffi- 
ciently covered  by  other  inatmcttons.  There 
was  no  error. 

Judgment  affirmed. 

CROW,  GOSE,  and  PABKEB,  JJ.,  concur. 


OASOF  T.  STANDABD  ICE  CO.  et  aL  ' 

(Sapreme  Court  of  Washington.   Jan.  18, 
1918.)^ 

1  Hasteb  akd  Sebvant  (J  304*)— Injubt  to 

EXTLOY^  OF  AnOTHEB—LIABILITT  OF  MAS- 

Where  the  employes  of  a  street-gradiog 
eoDtraetor  negligently  permit  a  rock  to  roU 
down  and  injure  another's  employ^,  who  is 
vorUog  in  an  excavation  in  the  street,  and 
where  the  fact  that  men  were  working  in  the 
excavation  was  or  ahould  have  been  known  to 
the  contractor,  be  is  liable  for  the  injary. 

[Ed.  Note.— For  other  casea,  aee  Master  and 
Servant,  CenL  Dig.  {<  1226-1228;   Dec.  Dig. 

Z  TBI  A  I.  (t  194*)— Intobt  to  EhplotA  of 

AnOTHKB — iNSTBUOnON. 

In  an  action  for  injary  from  the  negligence 
of  a  street-gradiog  contractor's  employes  in 
permitting  a  rock  to  roll  into  an  excavation 
where  pliantUE  was  working  under  employment 


by  another,  under  a.<^trmit  irom  tho  oky,<aB. 
instruction  that  such  perpiit  conid  ficniiS- 
ered  in  determining  wbeilher  tLe  contractor;  in 
the  exercise  of  reasonable  care,  should  have 
known  tbat  plaintiff  was  worldng  in  the  ex- 
cavation was  not  objectionable  as  charging 
that  the  permit  was  evidence  of  notice  to  the 
contractor  that  plaintiff  was  working  In  the 
excavation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  413,  43&-441,  446-4M,  466-466;  Dec. 
Dig.  1194.^] 

3.  Mabteb  and  Sebvaht  (|  830*)— Irjubixs 

TO  EMFLOTA  or  AllOTHEB— BVinENCB. 

Where,  in  soch  action,  the  contractor  ad- 
mitted that  he  had  seen  the  permit,  but  claim- 
ed that  he  did  not  recognize  the  place  where 
the  work  was  being  done  nnder  it,  evidence 
of  the  permit  was  material  on  the  issue  of 
notice  to  defendant  of  plaintiff's  presence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1270-Uii^;  Dec  Dig. 
S330.*] 

4.  Dauaoes  ({  131*)— Bzcxssxvx  Bboovebt— 
Pebsonal  Injubies. 

A  recovery  of  91,000  for  severe  Injuries, 
consisting  of  two  broken  ribs  and  other  bruises, 
was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  357-367,  370,  371;  Dec.  Dig. 
f  131.*] 

6.  Mastkb  and  Sebvant  (|  816*)— Injitbt  to 

SBBVANT— NEGUQKN03B. 

Where  plaintiff  waa  injured  solely  by  the 
negligence  of  the  servants  of  an  independent, 
street'grading  contractor  in  permitting  a  hidden 
rock  plowed  up  by  them  to  roll  in  upon  him, 
and  where  the  excavation  in  the  street  in  which 
he  was  working  undjer  his  employer's  instruc- 
tions waa  of  Itself  reasonably  safe,  bis  em- 

Eloyer  was  not  liable:  the  employer  not  be- 
ig  required  to  antiopate  dangers  which  be 
could  not  foresee,  and  which  might  be  caused 
by  some  Intervening,  responsible  agency. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent-  Dig.  H  1241,  1244-1268,  12S6, 
1256;  Dec  Dig.  f  315.*] 

Department  1.  Aiq>eal  from  Superior 
Court,  King  County;  MltcheU  GiUiam, 
Judge. 

Action  by  Joe  Gasof  against  the  Standard 
Ice  Company  and  another.  From  judgmwt 
for  plaintiff,  defendants  appeaL  Affirmed  in 
part,  and  reversed  in  part 

John  W.  Roberts  and  BalUnger,  Battle 
Hulbert  &  Shorts,  all  of  Seattle,  for  appel- 
lants. James  Klefer,  of  Seattle,  for  respond- 
ent 

MOUNT,  J.  Action  for  personal  injuries. 
The  plaintiff  recovered  a  judgment  upon  the 
verdict  of  a  Jury  for  $1,000  against  the  two 
defendants  to  tbis  action.  The  ^fendants 
bave  appealed  separately. 

The  facts  are  as  follows:  Defendant  Mc- 
Lellan  had  a  contract  with  the  city  of  Seat- 
tle to  grade  Elliott  avenue,  running  in  a 
northerly  and  southerly  direction.  Cedar 
street,  running  easterly  and  westerly,  inter- 
sects Elliott  avenue  at  right  angles.  At  the 
point  of  intersection,  to  the  westerly  of  El- 
liott  avenue,  there  was  an  abrupt  declivity, 
80  that  Cedar  street  westerly  of  the  avenue 
was  im^ssable  for  vehicles,  and  was  used 
by  pedestrians  only  by  means  of  a  stairway. 
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:Tbe  ^Ifttettdaii^  ^Ad^i^  Ice  Company  had 
:^^fli£Mcte&*bftUdJij]g^  ttfon  the  west  side  of 
Elliott  avenue.  Tbeee  buildings  occupied  a 
part  of  Cedar  street  They  were  consider- 
ably below  the  grade  of  ESliott  avenue.  In 
order  to  protect  these  buildings,  the  Ice  com- 
pany intended  to  and  did  build  a  concrete 
retaining  wall  in  front  of  tbeir  buildings  be- 
low the  street  grade.  In  order  to  do  this 
work,  it  was  necesaary  to  excavate  in  the 
street  The  Iob  company  obtained  from  the 
city  permlasion  to  oonstmct  this  retaining 
wall,  or  area  way,  as  it  was  called  in  the 
permit,  in  ttoat  of  its  property*  in  accord- 
ance with  idans  and  spedflcations  submitted 
to  the  city  authoiitles.  The  ice  company 
then  proceeded  to  make  an  excavation  in  the 
Bide  hill  on  the  westerly  side  of  Elliott  ave- 
nue and  Immediately  to  tlie  east  of  their 
bidldings.  This  exeaTation  was  six  or  eight 
feet  In  width,  and  about  slxte«  feet  in 
deptb  on  the  wall  next  to  the  street  It  ex- 
tmded  upon  Eaiiott  avenue  and  aoroas  Cedar 
street  on  the  west  side  of  tliat  avenua  The 
plaintiff  was  employed  by  tlie  ice  convany  aa 
a  common  laborer,  wheeling  dirt  out  of  this 
excavation  to  tiie  westerly.  The  defendant 
McLellan  knew  that  the  work  waa  being  don^ 
and  urged  the  Ice  company  to  complete  the 
woriE,  so  that  he  could  finish  grading  the 
avenue.  Bis  men  had  l>een  engaged  for  a 
day  or  two  plowing  and  scraping  upon  Bl- 
liott  avenue  upon  the  east  side  of  tlie  avenue 
oivoslte  to  where  the  ice  company  were  mak- 
ing the  cut,  as  above  stated.  Wblle  two  of 
Mr.  HcLellan's  employes  were  jawing  about 
the  center  of  the  avenue,  they  turned  np  a 
large  angular  rock  or  bouldw.  These  mra 
attempted  to  roll  this  rode  oat  of  the  way 
oi  the  plow  and  place  it  iqjKm  a  ridge  be- 
tween where  they  were  plowii^  and  the  cut 
b«lng  made  by  the  Ice  company.  While  at* 
tonptlng  to  do  this,  the  rode  got  beyond  their 
ccmtrol  and  rolled  down  tlie  atoping  ground 
to  the  cnt,  and  dropped  upon  the  plaintiff, 
who        woAlng  tdiere,  and  Injured  him. 

[1]  The  appellant  McLellan  argues  that 
the  court  emA  in  snlmdttlng  the  case  to  the 
Jury,  because  there  was  no  sufficient  evidence 
of  negligence  of  this  appelant  There  was 
evidence  to  the  dfect  that  defendant  Mc- 
Lellan knew  that  the  Ice  company  was  mak- 
ing the  excavation,  and  that  the  men  were 
working  therein.  There  was  also  evidence 
to  the  effect  that  the  servants  of  McLellan 
carelessly  placed  the  rock  or  permitted  it  to 
roll  down  Into  the  excavation.  This  clearly 
made  a  case  to  go  to  the  Jury  as  against 
McLellan;  for  If  he  knew  that  men  were 
working  In  the  cut,  or  should  have  known 
it,  he  was  liable  for  his  servants'  careless- 
ness In  conducting  their  work  so  as  to  in- 
jure one  who  was  rightfully  In  the  cut 
During  the  trial  the  defendant  Standard  Ice 
Company  Introduced  in  evidence  a  permit 
from  the  dty  to  build  the  area  wall  between 
these  buildings  and  the  street,  according  to 


plans  and  BpedflcaUons  approved  by  the 
clCy.  This  area  wall  waa  to  be  constructed 
near  the  stre^  line,  on  the  west  side  of  Kl- 
liott  avenue  and  across  Cedar  street 

[2,  S]  In  the  course  of  the  Instructions  to 
the  Jury,  the  court  gave  the  following:  "Evi- 
dence of  a  permit  is  Immaterial  in  this  caa^ 
except  In  so  far  as  It  may  be  considered  by 
you  In  detwmlnlng  whether  or  not  tlie  de- 
fendant McLdlan  knew,  or  by  the  ^»reiae 
of  reasonable  care  sfaoald  liave  known,  that 
plaintiff  was  woridng  in  the  trench  In  qnea- 
Uon.  Of  course,  Qie  mere  fact  that  the  man 
waa  working  down  thoe  without  a  permit 
would  not  Justify  the  defendant  in  this  case 
to  be  negligent  to  hbn.  Tliey  diould  take 
that  d^ree  of  care  which  th^  would  take 
If  be  had  a  permit  So  you  are  entiHea  to 
consider,  then,  wlMlier  or  not  the  defendant 
McLellan  knew,  cr  ahoold  have  known,  that 
the  men  wm  winicing  in  that  trach."  It 
is  argued  by  the  ai^llant  McLdlan  that 
this  Instruction  is  erroneous,  because  It  tells 
the  Jury  that  this  pwmlt  was  evidenoa  of 
notice  to  McLellan  that  the  plaintiff  was 
woricing  in  the  excavation,  and  was  thoefore 
prejudicial.  Tbe  laatnictlon  Is  not  so  pMnt- 
ed  as  that  It  almply  aaya  the  Jury  may 
consider  tbe  pmnlt  in  determining  whether 
Qie  defendant  McTjdlan,  In  the  exerdse  ot 
reasonable  care,  should  have  known  of  the 
fact  that  plaintiff  waa  worldng  in  the  trench. 
It  was  admitted  tliat  IfoLellan  had  seen  the 
permit,  which  wbb  posted  upon  the  ice  com- 
pany's building,  bat  he  dalms  that  he  did 
not  recognise  the  exact  place  where  tbe  work 
was  to  be  dme  nnder  the  punnit  There 
was  also  evidence  that  be  had  seen  the  work 
being  dmie.  The  permit  itself  and  the  fact 
that  McLdlan  bad  seen  it  may  not  have  be«i 
saffldent  evidence  of  notice  0iat  the  ice  com- 
pany had  men  working  there  at  this  particu- 
lar time.  Bnt  the  fact  that  the  permit  waa 
posted  and  seen  by  him  waa  sufllcient  to  put 
him  upon  Inqniry,  and  that,  together  witii 
the  showing  that  he  afterwards  ocamined 
the  pn^ress  of  tbe  woA  and  urged  the  Ice 
company  to  complete  the  work,  were  facts 
which  the  Jury  had  a  right  to  consider  in 
determining  tbe  question  of  notice.  The  per- 
mit Itself,  when  posted,  was  hot  one  Item  In 
the  line  of  circumstances  tending  to  show 
notice;  and  the  court  therefore  was  right  in 
informing  the  Jury  that  they  might  consider 
it  In  determining  the  question  of  notice. 

[4]  The  ai^ellant  McLellan  also  argues 
that  the  Judgment  is  excessive.  The  Judg- 
ment was  for  fl.OOO.  The  plaintiff  was  se- 
verely injured.  He  bad  two  of  his  ribs 
broken,  and  suffered  from  other  bruises.  We 
think  the  amount  awarded  Is  not  so  excessive 
as  to  Justify  a  reduction  by  us. 

[S]  The  appellant  Standard  Ice  Companj 
contends  that  the  court  emA  in  not  direct- 
ing a  verdict  in  Its  favor.  We  are  satisfied 
that  this  position  Is  well  taken.  It  is  dalm- 
ed  that  the  ice  ocnnpany  waa  negligent  in 
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not  fturnlflfaliig  tbe  plaintiff  a  laf e  place  In 
which  to  worfc.  Wo  find  nothing  In  the  rec- 
ord to  indicate  that  dangers  such  aa  this 
might  hare  beai  foremen.   There  was  no 
evidence  that  there  were  rocks  and  other 
dangerona  objects  above  which  were  Ukely 
to  roll  down  upon  the  ^nlntlff.  If  the  place 
was  anaafe^  it  became  so  oidy  by  the  negli- 
gent act  of  tbe  tfiu>loyfi8  of  Mr.  BIcLellan, 
for  whoee  acts  the  ice  company  was  not  re- 
sponsible. The  plaintiff  in  order  to  hold  tbe 
Ice  company,  rellee  upon  the  rule  laid  down 
In  Blcbatdaon  r.  SptAan^  67  Wash.  6Z1.  122 
Pac  830.   In  that  case  an  Injured  onployS 
and  the  persons  causing  the  Injury  were  in 
the  employment  of  the  same  master,  and  we 
bdd  that  it  wan  the  duty  of  the  master  to 
protect  employee  sent  to  a  dangerous  place 
against  the  danger  of  falling  objects,  where 
the  dangers  were  created  by  the  master  with- 
out notice  to  the  servant,  after  be  had  been 
sent  into  the  dangerons  j^lace.  That  case  Is 
thertfore  readily  dlstingnlsbable  by  that 
fiict    If  the  loe  company  had  negligently 
suit  a  workman  upon  the  stre^  where  he 
was  likely  to  Injnre  the  plaintiff,  this  case 
would  then  be  controlled  1^  the  Richardson 
Case,  snpra.  Bat  snch  Is  not  the  fact  The 
place  iriiere  tbe  Ice  company  sent  the  plain- 
tiff was  reasonably  safe.  The  amwilant  Mc- 
Lellan  sent  the  men  upon  the  street  They 
Idovred  up  a  hiddm  rock,  and  their  negli- 
gokce  canaed  tbe  rock  to  roll  down  upon  the 
plalntlflL  "A  mastw  Is  not  as  a  rule,  liable 
for  Injuries  to  Us  savants  caused  by  the 
acts  or  omissions  of  third  perscms  over  whom 
be  bas  no  controL"  26  Cyc.  1090.   In  Wilson 
V.  Northern  Padftc  Ry.  Co.,  31  Wash.  67,  71 
Pa&  7IS,  we  said:  "When  the  danger  is  not 
known  and  not  suspected,  and  where  there 
are  no  drcnmstances  which  would  cause  a 
reasonably  careful  man  to  Investigate  and 
t£certain  the  danger,  the  law  will  not  impute 
knowledge  of  danger  where  the  knowledge  la 
not  shown  in  fact"   The  respondent  argues 
that  it  was  the  duty  of  the  ice  company  to 
place  some  guard  around  the  top  of  tbe  ex- 
cavation, in  order  to  keep  dangerous  sub- 
stances from  rolling  Into  tbe  excavation;  and 
that  if  this  had  been  done  the  injury  would 
not  have  occurred.    The  evldoice  did  not 
■how  that  there  were  In  sight  any  rocks  or 
other  dangerous  substances  which  were  like- 
ly to  roll  down  into  the  excavation.  The 
eoDtrary  appeared.   The  place  was  appar- 
mtly  safe.   There  was  nothing  to  Indicate 
that  dangers  would  result  from  that  Bource, 
and  it  cannot  be  held  that  the  Ice  company 
was  required  to  anticipate  dangers  which 
amid  not  be  f  oreeecai,  and  whicOi  might  be 
caused   by  some  Intervening,  responsible 
igeocy.  We  are  satlaOed,  therefore,  that  no 
ne^gence  was  shown  against  the  Ice  com- 
pany. The  cause  as  to  it  should  be  dlfmnlBw- 
ed.  It  Is  so  ordered. 
The  judgment  is  affirmed  against  the  ap- 


pellant McLeUan  and  reversed  as  to  the 
Standard  Ice  Compai^,  tbe  latter  to  recover 
Its  costs  against  respondent 


GROW,  a  and  GHADWIGE,  PABKBB, 
and  OOSB,  J  J.,  concur. 


BITTER  V.  NOBMAN. 

(Supreme  Court  of  Washington.    Jan.  20, 
1913.) 

INNKSBFEBS  ({  10*  )— SXAIBWATS— INJUBT  TO 
QXTEST-ConTBIBUTOBT  NlGUGENOK. 

A  hotel  sueat  is  not  chargeable  with  con- 
tributory negugence  in  using  a  dark  stairway, 
00  whicMi  she  was  injured,  in  going  from  her 
room  to  the  ground  floor,  where  that  was  her 
only  means  of  ^oing  below,  the  elevator  being 
out  of  commiaaion,  In  the  absmee  of  an  af- 
firmative sbowuig  of  careleasneBS  on  her  part 
[Ed.  Note.— For  other  casea,  see  Innkeepers, 
Cent  Dig.  U  14-16;  Dec.  Dig,  {  ia»] 

Department  1.  Appeal  from  Superior  Goor^ 
King  County;  B.  B.  Albertson,  Judge 

Action  by  May  Bitter  against  Charles  Nor- 
man. Judgment  for  lOalntlff,  and  defendant 
apl)eals.  Affirmed. 

Eell<w  &  Huntoon,  of  Seattle,  for  appel- 
lant John  B.  Humphries  and  Gea  B.  Cole, 
both  of  Seattle,  for  respondent 

CHADWICE,  J.  Defendant  was  the  pro- 
prietor of  a  hotel,  and  plaintiff  was  on  Uarch 
31,  1910,  and  for  some  time  prior  thereto  had 
been  a  lodger  therein.  Plaintiff  occupied  a 
room  on  the  sixth  floor.  On  the  day  men- 
tioned the  elevator  was  out  of  commission, 
and  plaintiff  undertook  to  go  from  her  room 
to  the  ground  floor  by  way  of  the  stairway 
leading  down  from  floor  to  floor.  The  stair- 
way was  somewhere  near  the  center  of  the 
building,  as  we  suppose,  not  having  the 
drawings  to  which  the  witnesses  referred 
when  upon  the  stand.  The  stairway  ran  at 
a  right  angle  from  the  hall,  descended  a  few 
steps  to  a  landii^,  making  a  square  turn,  and 
then  running  parallel  to  the  first  flight  and 
landing  on  the  floor  below.  The  testimony  of 
the  plaintiff  shows  that  there  were  no  win- 
dows to  light  these  stairways,  nor  was  there 
any  artlfldal  light;  that  the  stairways  and 
landings  were  dark,  and,  in  the  exercise  of 
reasonable  care  for  her  own  safety,  she  fell 
on  the  landing  which  was  between  the  fourth 
and  third  floors  and  was  Injured.  A  Jury 
has  returned  a  verdict  in  her  favor.  From 
the  Judgment  niwn  the  verdict  defendant  has 
appealed. 

It  is  the  contention  of  appellant  that  re- 
spondent was  guilty  of  contributory  negli- 
gence, or  rather,  having  notice  and  knowl- 
edge of  the  darkened  stairway,  assumed  the 
risk,  and  therefore  cannot  recover.  Several 
cases,  including  tbe  case  of  Glass  v.  Col- 
man,  14  Wash.  635,  45  Paa  310,  are  cited 
to  sustain  this  argument  The  discussion 
of  the  principle  of  contributory  oegllgence 
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was  not  necessary  to  the  decision  in  that 
case.  What  is  said  Is  a  broad  stat^ent 
ot  the  general  mie,  but  it  does  not  follow 
that  the  same  rule  Is  applicable  here.  In  the 
Colman  Case  the  plaintiff  had  sought  lodgings 
in  a  cheap  lodging  house  having  board  walls 
covered  with  cloth  and  paper.  The  building 
took  fire,  and  plaintiff  was  Injured  while  es- 
caping from  It;  the  Injury  resulting  from  the 
manner  of  construction,  of  which  the  plaintlfC 
bad  notice.  The  court  held  that  he  could  not 
recover,  saying:  "If  the  construction  was  in 
fact  such  as  to  make  it  dangerous  for  a  gnest 
to  occupy  a  room  tn  the  hotel,  the  plaintiff 
was  guilty  of  contributory  negligence  when, 
with  a  knowledge  of  the  defective  construc- 
tion, he  remained  a  guest  of  the  hotel."  But 
that  case  and  the  others  cited  by  appellant 
do  not  fit  the  case  at  bar.  Here  there  ts  no 
qneaUon  aa  to  the  construction  of  the  build- 
ing. It  was,  so  tar  as  the  record  goes,  a 
building  of  modem  type,  with  an  elevator  and 
stairways,  and  was  fitted  up  in  a  way  to  at- 
tract the  patronage  of  the  public.  It  bad 
lights  In  the  ballways  and  on  the  stairways, 
which  mlgbt  bare  beoi  Ugbted  while  the  ele- 
Tator  was  out  of  use.  It  will  be  seen  that 
the  Injury  to  r8sp<mdettt  resulted,  not  tnm 
any  defect  that  was  so  open  and  obvious  aa 
to  put  a  traveler  or  lodger  on  fals  guard  and 
send  him  on  his  way,  but  from  tbe  fiiilure  of 
the  appellant  to  use  bis  property  In  such  a 
wBjf  and  to'exerdse  those  precautions  which 
the  nature  of  the  use  of  the  iiroperty  demand- 
ed, and  which  be  bad  provided  to  be  used  in 
Just  Bucb  emergencies.  A  gnest  in  a  botd  has 
a  right  to  depend  opon  a  stairway,  and  tbe 
fhct  that  it  is  open  and  stands  as  an  Invita- 
tion at  all  times,  and  especially  when  tbe 
elevator.  If  there  Is  one,  Is  out  of  use,  puts  a 
burden  upon  tbe  proprietor  to  put  the  means 
he  has  provided  ft>r  the  safety  of  his  guests 
into  operation.  Nor  can  he  complain  and 
charge  a  guest  with  contributory  negligence  or 
assumption  of  risk  merely  because  tbe  neces- 
sities of  his  comings  and  goings  drive  him  to 
tbe  use  of  the  stairway,  unless,  indeed,  we 
are  prepared  to  say  that  the  mere  use  of  a 
darkened  way  is  negligence  per  se.  Obvious- 
ly it  cannot  be  so  held  in  tbe  absence  of  facts 
affirmatively  showing  carelessnese  on  tbe 
part  of  tbe  injured  person.  There  is  such  a 
thing  as  reasonable  care  in  the  use  of  dark 
stairways. 

The  cases  cited  by  appellant  are  to  be  dis- 
tinguished. In  all  of  them  tbe  accident 
would  have  happened  to  any  person  acting 
in  the  same  way.  Tbe  doorway,  or  shaft,  or 
whatever  the  offending  instrumentality  was, 
was  not  intended  for  the  use  of  the  party  In- 
jured. Here  It  was  so  Intended,  and  the 
guests  of  the  appellant  were  putting  the 
stairway  to  constant  use.  If  In  that  use  some 
one  was  injured  and  the  Jury  can  say,  as  it 
has  said,  that  the  failure  to  provide  a  light 
was  the  proximate  cause  of  the  Injury,  the 
courts  cannot  interfere.  Respondent  did  only 


what  she  and  others  wen  Invited  to  do— we 
mlgbt  say,  compelled  to  do — wbUe  tbe  eleva- 
tor was  out  of  repair,  and  she  was  not  bound 
to  remain  In  her  room  Indefinitely  waiting 
for  the  elevator.  In  Maiwedel  r.  Oook,  IM 
Mass.  285,  28  N.  E.  140,  wbidi  Is  a  case  very 
similar  to  the  one  at  bar,  a  recovery  was  sus- 
tained. Meeting  the  defense  here  interposed, 
the  court  said:  *'Tba  defendants  contended 
tbat.  If  tbe  use  of  tbe  stairs  was  dangerous 
on  account  of  the  darkness,  the  plaintiff  was 
not  In  the  exercise  of  due  care  In  uBlng  them. 
We  think  tbat,  under  the  circumstances,  tbis 
would  not  necessarily  prev^t  tbe  Jury  from 
finding  tbat  the  {dalnfltt  was  In  the  esevdn 
of  due  care.  She  went  up  In  the  el6vat(A  to 
the  office  on  tbe  fifth  floor,  where  slie  bad 
business,  and,  whrai  she  had  finished  her 
business,  there  was  no  way  of  going  down  ex- 
cept by  tbe  stairs.  *  *  *  It  cannot  be 
said,  as  a  matter  of  law,  that  she  wa«  n^lt 
gent  in  not  going  ba<^  for  asslstanee  wh«i  It 
became  dark.  That  fhct  called  for  greatw 
care,  and  she  testified  In  regard  to  the  care 
she  used.  We  think  It  was  for  Uie  Jury  to 
say  whether  she  was  negligent  in  going  on 
under  the  circumstances,  exercising  tbe  de* 
gree  of  care  In  doing  so  which  they  may 
have  found  upon  the  evidence  that  she  did 
exerdse.** 

But  we  do  not  have  to  go  beyond  onr  own 
decisions  to  find  authority  sustaining  the 
principle  upon  whlA  this  case  rests.  Mar- 
garet Jordan  was  Injured  by  falling  Into  a 
bole  In  a  sidewalk  In  the  city  of  Seattle^  The 
defense  was  tbat  die  knew  of  the  defect  and, 
because  of  her  persistent  use  of  the  walk, 
she  had  assumed  the  risk  and  was  guilty  of 
contributory  negUgesKe.  The  court  said: 
"The  fact  that  the  walk  was  in  daily  use, 
and  others  passed  over  It  without  Injury,  and 
that  It  was  l^t  open  to  the  public  by  tbe 
dty,  tends  to  show  that  the  hole  in  the  walk 
and  the  walk  at  that  place  could,  with  or- 
dinary care,  be  passed  over  in  safety;  that 
the  danger  was  slight  This,'  we  think,  in 
connection  with  the  evidence  that  the  plain- 
tiff was  stepping  carefully,  made  out  a  prima 
facie  case  overcoming  the  presumption  aris- 
ing from  the  knowledge  of  the  danger.  It 
then  became  the  duty  of  the  Jury  to  paee  up- 
on the  question  of  contributory  negligence  aa 
a  question  of  fact  We  do  not  think  tbe 
plaintiff  assumed  the  risk  and  consented  to 
the  injury  which  followed,  for  she  took  pre- 
caution and  attempted  to  avoid  or  defeat  the 
peril.  We  cannot  say  from  tbe  facts  in  this 
case,  as  disclosed  by  the  record,  that  the 
plaintiff  was  reckless  or  disregarded  Che  dic- 
tates of  ordinary  prudence  and  discretion. 
Unless  a  court  can  so  determine  without 
doubt  or  hesitation,  it  Is  its  duty  to  leave 
sncb  questions  for  tbe  Jury.*' 

Judgment  afllrmed. 

CROW,  a  J.,  and  OOSa,  PARKER,  and 
MOUNT,  JJ.,  concur. 
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HUBBBT  et  ox.  T.  GONNELIi  NORTHERN 
RY.  CO. 

(Snpieme  Court  of  WasUngton.   Jan.  30, 

1913:) 

Baiuoads  <|  113*>— TBUPAsnna— PxBSona 

Where  a  railroad  company,  in  conBtructing 
its  railway,  takes  down  tlie  fences  across  its 
right  of  way,  thereby  permitting  cattle  from  a 
highway  to  go  thereon  and  then  on  adjoining 
land  between  which  and  the  right  of  way  there 
Is  no  fenc^  It  la  liable  for  the  damages  caused 
tlierAr  to  the  owner  of  each  adjoining  land, 
aince,  while  one  of  two  owners  of  laud  in  one 
indosnre  is  not  liable  for  damage  done  by  tres- 
passing cattle  wandering  from  his  land  to  that 
of  the  other  owner's  he  is  so  liable  where  in 
willfnl  disregard  of  the  other's  rights  be  breaks 
the  outer  indosnie,  tearing  it  op^  so  that  cat- 
tle may  wander  at  will  over  the  premises  of 
both. 

[EU.  Kote^For  other  eases,  see  Ballroads, 
Cent  Dig.  H  m  861-864;  Dec  Dig.  |  IIS*] 
Parker  and  Mount,  JJ.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Adams  County;  O.  R.  Holcomb,  Judge. 

Action  by  Charles  Hubert  and  wife  against 
the  Connell  Northern  Railway  Company. 
Judgm^t  for  plaintiffs^  and  defendant  ap- 
peals. Aflbmed. 

Camion,  Ferris  &  Swan,  of  Spokane,  tor 
ftKMllaiit  John  Tmax,  of  BltsrlUe,  for  re- 
VondoDts. 

CHAI>WICK,  J.  Appellant  acquired  a 
ri^t  of  way  over  certain  lands  of  respond- 
ents. These  lands  adjoined  a  public  road. 
When  the  company  came  to  build  its  line  of 
railway.  It  took  down  the  fences  across  its 
right  of  way.  They  r«nained  down  durli^ 
the  whole  period  of  construction,  except 
when  replaced  by  respondents.  Cattle  wan- 
dered from  the  highway  onto  the  right  of 
way,  and  from  it  at  will  over  respondents' 
lands,  to  their  damage  In  the  sum  of  $800, 
for  which  Judgment  was  rendered  In  the 
oonrt  below. 

Respondents  relied  upon  two  propositions 
of  law  to  sustain  their  case ;  that  Is,  that  it 
was  the  duty  of  the  ai^»ellant  to  so  use  its 
right  of  way  as  not  to  injure  the  land  of  an- 
other, and  the  act  of  1907  (Laws  1907,  c  88) 
oititled.  "An  act  compelling  railroads  to 
fence  their  rights  of  way,  and  to  protect  the 
owners  of  stock  injured  by  moving  railway 
trains,  declaring  a  law  of  n^llgence  with  re- 
gard to  stock  Injured  by  railway  trains." 
The  court  below  was  the  more  impressed 
with  the  first  proposition.  Appellant  has 
brought  its  case  here,  Insisting  that  neither 
of  these  positions  Is  tenable ;  that  it  was  the 
mle  at  common  law,  and  la  now  in  this  state, 
that  the  owner  of  land  Is  not  liable  for  dam- 
■fe  done  by  trespassing  cattle  coming  onto 
his  land  and  escaping  to  the  land  of  another ; 
and  further  mat  the  law  of  1907.  deflnii^ 
the  doty  of  a  railway  company  to  fence  and 
put  In  cattle  guards,  refers  only  to  the  Uabll- 


i^  of  the  company  to  answer  for  damages 
to  stock  which  may  be  killed  or  injured  up- 
on its  right  of  way.  To  sustain  its  conten- 
tions, appellant  dtee  the  following  cases; 
Gowan  v.  St  Paul,  etc,  R.  Co^  25  Minn. 
828;  Snyder  v.  Penn.  R.  Co.,  20S  Pa.  619,  65 
Atl.  778 ;  Bear  v.  Chicago,  etc.,  ttj.  Co.,  141 
Fed.  25.  72  a  C.  A.  518;  Frlsch  t.  Chicago 
Great  Western  Ry.  Co.,  85  Minn.  308,  101 
N.  W.  228. 

We  are  Inclined  to  bdiere  that  the  jiid«- 
ment  of  the  court  below  can  be  made  to  rest 
xspon  the  common  law:  "*  *  *  Every 
man's  land  Is,  In  ttie  eye  of  the  lav,  Indosed 
and  set  apart  from  his  neighbor's;  and  that 
either  by  visible  and  material  fence,  aa 
(me  field  la  divided  from  another  by  a  hedge, 
or  by  an  Ideal,  tnvi^ble  boundary,  existing 
<mly  In  the  contemplation  of  law,  as  vhea 
<me  man's  land  adjplns  to  another**  In  fbo 
same  field.  And  every  such  entry  or  breach 
of  a  man's  dose  carries  neoesnarily  along 
with  it  some  damage  <a  other,  for.  it  no  oth- 
er spedal  loss  can  be  assigned,  yet  still  Qie 
words  of  the  writ  Itself  spedty  one  gatwal 
damage,  viz.,  the  treading  down  and  bruis- 
ing his  herbagew  •  •  *  Thus,  If  a  mead- 
ow be  divided  annually  among  the  parish- 
ioners by  lot,  thai,  after  each  person's  sev- 
eral portion  is  allotted,  tbey  may  be  respec- 
tively capable  of  maintaining  an  action  for 
the  breadi  of  their  several  closes."  3  Black- 
etone,  209,  210  (Lewis'  Sd.).  It  Is  also  an 
estebllsfaed  principle  of  the  common  law  that 
no  man  shall  use  his  own  property  in  such 
manner  as  to  Injure  that  of  another.  This 
principle  finds  expression  In  the  maxim,  "Sic 
utere  tuo  ut  aliennm  non  liedas."  As  this 
court  and  others  bare  construed  the  fence 
taws.  It  may  be  admitted  that  a  railroad 
company  is  not  liable  under  the  s'tatute  for 
the  damage  done  by  trespassing  cattle  which 
wander  from  their  unlnclosed  right  of  way 
onto  another's  land.  Those  decisions  have 
DO  application  here,  for,  if  mine  and  my 
neighbor's  field  are  in  one  indosnre,  neither 
is  liable  to  the  other  for  damage  done  by 
trespassing  cattle  which  wander  from  one 
ownership  to  another.  Bnt  If  either  myself 
or  my  neighbor,  in  willful  dlsr^ard  of  the 
rights  of  the  other,  break  the  outer  indo- 
snre and  leave  It  open  so  that  cattle  may 
wander  at  will  over  the  premises  belonging 
to  both  of  ns,  the  offrader  should  be  hdd  to 
the  rule  that  no  man  may  so  use  bis  proper- 
ty as  to  injure  that  of  another.  lb  is  so 
here. 

The  statute  does  not  compel  the  company 
to  fence,  but  by  so  doing  it  may  save  itself 
certain  presumptions  of  n^llgence  and  the 
hardship  of  certain  rules  of  evidence.  On 
the  other  hand,  the  statute  does  not  exenq;>t 
a  company  from  the  established  rules  of  law,, 
therefore  it  cannot,  having  an  indosnre  com- 
mon with  another  (and  that  Is  the  moat  fa- 
vorable position  the  company  can  assume  In 
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this  case),  throw  the  common  dose  open  to 
the  pnbllc  highway.  The  case  of  Baker  t. 
Bobbins.  9  Kan.  303,  Is  iUustratlTe:  "Baker 
and  Bobbins  owned  adjoining  farms,  fenced 
in  common;  no  partition  fence  having  been 
made  between  th^,  though  they  used  tbelr 
farms  In  severalty.  Baker  turned  a  herd  of 
cattle  rightfully  upon  his  own  premises, 
without  the  consent  of  Bobbins,  however,  and 
knowingly  permitted  them  to  wander  upon 
the  premises  of  Bobbins  and  do  greet  Inju- 
ry to  a  crop  of  wheat  Bobbins  sued  Baker 
and  the  only  question  tat  us  to  determine  la 
whether  Bafeer  is  liable  fbr  said  Injury.  We 
think  he  Is.  We  suppose  that  it  is  settled 
beyond  all  controversy  that  at  common  law 
tlie  owner  of  cattle  was  required  to  take 
care  of  them,  and  not  allow  them  to  stray 
or  wander  upon  ttie  land  of  another,  whether 
such  land  was  fenced  or  not ;  and.  If  he  did 
allow  his  cattle  to  so  stray  or  wander,  he 
was  liable  for  all  Injuries  they  ml^t  com- 
mit" Now,  U  a  common  owner  cannot  per- 
mit his  Own  cattle  to  wander  b^ond  his  own 
boundary  within  a  common  close,  It  would 
seem  to  follow  that,  If  one  of  two  using  the 
same  indosure  opens  the  close  so  as  to  invite 
stock  from  the  highway  or  range,  and  they 
do  damage  within  the  common  dose,  thQ  one 
offending  should  be  liable.  For  although  the 
stock  Is  not  his,  and  are  In  a  sense  trespass- 
ers, they  are  nevertheless  within  the  Inclo- 
sure  at  his  implied  license,  and,  as  against 
bis  neighbor,  the  rule  of  the  common  law 
should  apply  as  if  the  stock  were  indeed  his 
own.  If  for  Its  own  purposes  or  because  of 
its  necessities  a  railroad  company  breaks  the 
continuity  of  the  fence  so  that  its  common 
owner  Is  damaged.  It  Is  liable,  for  the  prox- 
imate cause  la  not  the  trespass  of  wandering 
stock,  but  the  willful  disregard  of  the  right 
of  another  by  the  party  charged. 
Judgmmt  affirmed. 

CBOW,  OL  3^  and  GOSE;  3.,  ooncor. 

PABSBB,  J.  I  dlsTOit  The  doctrine  an- 
nounced by  the  majority  oi^nlon  will  require 
an  owner  of  land,  wbldi  at  some  time  hap- 
pens to  be  Indosed  with  land  of  another  ad- 
joining, to  fOrevn  maintain  the  portion  of 
the  tsnea  bordering  bis  land  or  to  btilld  and 
forever  maintain  a  fence  along  the  entire 
common  boundary  line  of  the  tracts.  In  oth- 
er words,  by  this  doctrine  one  owner  is  re- 
quired to  forever  protect  the  land  of  an  ad- 
Joining  owner  by  fence  simply  because  his 
land  adjoins  and  an  existing  fence  on  three 
sides  of  each  tract  happens  to  Inclose  both 
tracts  together.  Baker  v.  Bobbins,  quoted  in 
the  opinion.  Is  wholly  foreign  to  the  question 
here  Involved  In  that  the  cattle  were  there 
In  charge  of  Baker,  and  he  was  responsible 
for  their  care.  The  case  would  have  been 
exactly  the  same  in  prindple  bad  the  farms 


been  miles  apart  This  Is  not  a  question  of 
the  use  of  appellant's  land,  but  of  who  shall 
be  compelled  to  fence  reqwndoit'a  land 
against  treepaasos,  to  wbun  i^peuant  !>  a 

stranger. 

MOUNT,  J.,  concurs  with  PABKDB,  J. 


TAN  ALSTINB  v.  GBAT  et  at 

(Supreme  Court  of  Washington.  Jan.  22, 

1813.) 

1.  Apfkai.  jlsd  Esbob  (S  189*)— NBCBasrrr  or 

OBJECnonS— DlSUXBSAX.. 

In  foreclosure,  where  a  party  defendant 
made  do  objection  to  the  diamiseal  of  the  ac- 
tion, and  did  not  ask  the  court  to  enter  Judg- 
ment correcting  a  teclmical  error  in  the  descrip- 
tion, the  failure  to  retain  Jurisdiction  to  correct 
the  description  was  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i%  1205-1215;  Dec  Dig.  f 
189.*J 

2.  Appeai,  and  Bbbob  (I  973*)— Costs— Dia- 

CB£:iION  of  TbIAI,  COUITT— DlSHtSSAL. 

The  dismissal  of  an  action  without  costs  to 
either  party  is  within  the  discretion  of  the  trial 
court,  not  reviewable  unless  there  is  a  manifest 
abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  3816;  Dec:  Dig.T9T3.*] 

Department  2.  Appeal  from  Superior 
Court,  King  Coiinty ;  B.  B.  Albertson,  Judge. 

Action  by  Elizabeth  Van  Alstine  against 
li.  W.  Gray,  Clarence  H.  Gray,  and  another, 
with  cross-complaint  by  defendants.  Judg- 
ment for  defendants,  and  Clarence  B.  Gray 
appeals.  Affirmed. 

Kltt  Gould,  ot  Seattle,  tor  appellabt  G. 
E.  Stelner,  of  Seattle  for  respcmdents. 

MAIN,  J.  This  Is  an  action  to  foredose  a 
mortgage  upon  certain  real  property.  The 
complaint  contains  the  usual  allegations  In 
such  cases.  Issue  was  Joined  by  the  filing 
of  au  answer  and  cross-complaint  The  an- 
swer denies  that  the  debt  upon  which  the 
action  is  predicated  la  due,  and  for  afHnna- 
tlve  relief  prays  for  the  reformation  of  a 
deed  and  the  cancellation  of  the  mortgage. 
The  action  was  tried  to  the  court 

The  facts,  so  far  as  germane  to  the  ques- 
tions presented  to  this  court,  are  as  follows: 
On  February  23,  1907,  respondents,  the  Van 
Alstlnes,  being  then  the  owners  of  lots  9  and 
10,  in  block  92,  In  D.  T.  Denny's  First  addi- 
tion to  North  Seattle,' now  th©  city  of  Seat- 
tle, sold  and  conveyed  these  lots  to  L.  W. 
Gray.  The  deed  of  conveyance,  through  in- 
advertence, describes  the  property  as  lots 
9  and  10,  In  block  92,  In  D.  T.  Denny's  First 
addition  to  the  city  of  Seattle,  Instead  of  D. 
T.  Denny's  First  addition  to  North  Seattle, 
which  was  the  correct  description.  As  a  part 
of  the  purchase  price,  notes  were  given  a^rre- 
gating  the  sum  of  f 13,000,  with  Interest  at  6 
per  cent  per  annum,  payable  semiannually. 
These  notes  were  secured  by  a  mortgage  upon 
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tbe  lota.  One  note  tot  11,000  yna  par&ble 
two  reaxB  after  datOk  one  for  92,000,  tbree 
JMTB  from  date,  one  for  $2,000,  four  years 
from  date,  and  one  for  $8,000,  five  years  from 
date.  On  the  17th  day  of  Decembw,  1908,  L. 
W.  Gtuj  transferred  the  legal  title  to  the  lota 
to  hla  brother,  Clarence  H.  Gray.  The  first 
note  tax  $1,000  was  paid  at  matoritsr.  Some 
da^  prior  to  the  28d  day  of  February.  1910, 
when  one  of  the  notes  would  fall  dne,  the  Oray 
brotbws  went  to  one  H.  A.  Basor,  the  friend 
and  Insurance  agent  of  the  Van  Alstlnes,  and 
■ought  his  asristanoe  In  securing  an  ^ten- 
sion  of  the  notes  and  mortgage.  For  this 
serrloe  the  Gray  brothers  promised  Baser  a 
commission.  Through  the  Intervention  of 
Baser  the  Tan  Alstlnes  agreed  to  the  ex- 
tension, and  on  the  21st  day  of  February, 

1910,  the  Oray  brothers  and  the  Van  Al- 
stlnes met  at  Baaer's  offloe,  and.  In  pursu- 
ance of  the  agreement  for  an  extension  of 
time,  an  Indorsement  was  made  on  the  back 
of  the  note  maturing  February  23,  1010,  as 
follows:  "February  1,  1910.  In  oonaldera- 
don  of  the  taicreaae  In  Interest  on  this  note 
tnm  six  per  cent,  to  serai  per  ceat.,  and  for 
other  good  and  valuable  consideration,  the 
date  ot  payment  on  this  note  Is  extended  to 
February  23,  1912.  This  note  Is  secured  by 
two  mortgages,  one  recorded  in  Vol.  tT  of 
Mortgages,  page  13,  Thurston  county,  Wash- 
ington, and  one  In  Vol.  341  of  Mortgages, 
page  39,  of  King  county,  Washington."  A 
similar  indorsement  was  made  on  each  of 
the  other  notes,  except  as  to  the  date  of  pay- 
ment The  semiannual  Interest  which  was 
doe  and  payable  on  the  23d  day  of  February, 

1911,  was  not  paid.  It  appears  from  the  evi- 
dence  that  Gray  brothers  paid  Raser  a  com- 
mission of  3  per  cent.,  or  $300,  for  securing 
the  ^tensions.  This  was  without  the  knowl- 
edge of  the  Van  Alstlnes.  The  trial  court 
fonnd  that  the  $360,  which  the  Gray  brothers 
paid  Baser,  should  be  charged  to  the  Van 
Alstlnes  and  applied  to  the  payment  of  the 
interest  due  when  the  action  was  commenc- 
ed. Applying  tbls  sum  In  this  way,  it  would 
liquidate  all  Interest  due  at  the  time  of  the 
instltntlon  of  the  action.  The  action  was 
dismissed  without  prejudice,  for  the  reason 
that  ft  bad  been  prematurely  brought  Clar- 
ence H.  Gray  appeals. 

[1]  The  appellant's  first  contention  Is  that 
the  court,  while  denying  the  right  to  fore- 
close the  mortgage,  should  have  retained  ju- 
risdiction for  the  purpose  of  correcting  the 
error  in  the  description  of  the  property  In 
the  deed  from  the  Van  Alstlnes  to  L.  W. 
Oray.  This  question  is  raised  for  the  first 
time  in  this  court  The  appellant's  counsel 
was  present  during  the  trial  in  the  superior 
court,  and  heard  the  oral  announcement  of 
tbe -court  as  to  the  dismissal  of  the  action. 
At  no  time  did  he  object  to  the  dismissal  of 
the  action,  or  a^  the  court  to  enter  a  Judg- 
ment correcting  the  description.    Indeed,  at 


tbe  end  of  tbe  statenkMt  of  fftcts,  and  as  a 
part  thereof,  appears  in  the  handwrltlnc  of 
the  trial  Judge  a  statement  as  follows:  "It 
was  never  understood  by  this  court  that 
anybody  but  the  plaintiff  ms  objecting  to 
the  dismissal, "  If  the  appellant  desired  the 
correction  as  to  the  descriptUm  in  the  deed, 
It  was  bis  duty  to  call  this  to  Uie  attention 
of  the  trial  court  The  matter,  In  any 
event,  is  technical  rather  than  substantial. 
It  is  a  matter  of  common  knowledge  that 
North  Seattle  I<mg  ago  became  a  part  of  the 
dty  ot  Seattle.  This  court  will  not  reverse 
cases  where  the  error  urged  Is  purely  techni- 
cal, and  aniarently  was  not  considered  of 
sufficient  moment  to  be  called  to  tbe  atten- 
tion of  tbe  trial  court 

The  second  contention  ot  appelant  Is  that 
tile  trial  court  should  have  canceled  the 
mortgage  of  record  and  freed  the  property 
from  the  lien  thereof,  for  the  reason  that 
the  dunge  In  the  interest  rate  on  the  notes 
and  the  eztoislon  ot  the  time  ot  payment 
was  made  subsequent  to  the  conveyance  of 
tbe  property  to  the  mipellant  and  that  the 
appellant  bad  not  consented  thereta  Tbffle 
is  no  merit  in  this  contention.  The  appel- 
lant was  present  at  the  time  the  extensiofl 
was  made,  and  consented  thereto. 

[2]  The  third  contention  a£  the  appellant 
Is  that  the  court  erred  in  dismissing  tbe  ae- 
tion  without  costs  to  dtber  party.  Hits 
was  a  matter  within  the  discretion  ot  the 
trial  court,  and  famishes  no  basis  for  error, 
unless  'there  waa  a  manifest  abuse  of  dlson- 
tlon,  which  does  not  an>ear  to  be  the  tact 
In  tbls  case. 

The  Judgment  will  be  affirmed. 

MOUNT,  FtJIXERTON,  MORRIS,  and 
ELLIS,  JJ.,  concur. 


PATTERSON  t.  TOLEB. 

(Snprone  Court  of  WasUagton.   Jan.  IflL 
1913.)^ 

TAXATioif  (I  T08«)~Taz  Sale— Gihebai. 

FOBECLOSUBE  SaIX. 

Id  case  of  a  general  foreclosure  sale 
brongbt  by  a  connty  on  delinquent  certificates 
issued  to  it,  the  summons  is  sufficient  if  it 
soffidently  describes  the  property,  notwith- 
standing a  mistake  in  the  owner's  name. 

[Ed.  Note.— For  other  cases,  see  Taxadon, 
Cent  Dig.  H  1201-1297,  1406;  Dec  Dig.  | 
708.*] 

Department  2.  Appeal  from  Superior 
Court,  Qallom  County;  Lester  Still,  Judge. 

Action  by  Harriet  E.  Patterson  against 
Rali^  M.  Toler.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

Geo.  V^ULble  Smith,  of  Fort  Angeles,  and 
T.  H.  Patterson,  of  Seattle,  for  appelant 
Cochran  &  Thorp,  ot  Port  Angeles,  tor  re- 
spondent 
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PULLERTON,  J*  In  1907  the  oonnty  of 
Clallam,  In  a  general  tax  foreclosure  pro- 
ceeding, Bold  for  ddinquent  taxes  certain 
lots  and  parens  of  land  situated  In  tbat  coun- 
ty now  claimed  by  the  appellant  TMs  action 
was  dnsUtuted  by  her  to  set  aside  the  fore- 
closure proceedings  and  the  deed  executed 
thereundOT  as  clouds  upon  her  title.  A  de- 
murrer was  Interposed  and  sustained  to  the 
complaint,  and,  on  the  ai^Uant's  refusing  to 
plead  further,  a  judgment  of  dismissal  and 
for  costs  was  entered  against  her.  This  ap- 
peal followed.  In  the  comt^alnt  It  Js  alleged 
tbat  for  the  years  1900  to  1005,  iniduslTe, 
the  property  In  question  appeared  upon  the 
assessment  rolls  as  the  property  of  Warren 
J.  Hoag,  and  for  the  years  1906  and  1907  It 
appeared  as  thd  property  of  W.  J.  Hoag.  In 
the  certificate  of  delinquency  Issued  to  the 
county,  whldi  furnished  the  foundation  for 
the  foreclosure  proceeding,  the  property  was 
shown  as  the  property  of  W.  G.  Hoag,  and  In 
the  published  summons  the  name  of  W.  G. 
Hoag  followed  the  description  of  the  proper- 
ty as  the  owner  thereof ;  the  property  being 
during  all  <^  sndl  times  the  propertar  of 
Warrot  J.  Hoag. 

It  was  the  failure  to  Insert  in  the  pobllsb- 
ed  sununons  either  the  name  of  the  person 
shown  on  the  assessment  roll  to  be  the  own- 
er of  the  property,  or  the  name  of  the  actual 
owner  thereof,  that  Is  thought  to  be  so  tai 
fatal  to  the  foreclosure  proceedings  as  to 
raider  the  same  void.  The  appellant  cites 
a  number  of  cases  from  this  court  to  Sustain 
her  contention  to  the  effect  that  It  Is  neces- 
sary to  a  valid  fweclosnre  for  d^nquent 
taxes  that  the  Bmnnums  be  addressed  to  the 
actual  owner  of  the  property  or  to  the  person 
^bomx  m.  tile  asseasment  roll  to  be  such  own- 
er. But  tbe  cases  cited  are  all  cases  where 
the  certificate  of  dtilnqaen(7  was  issued  to 
and  foreclosed  by  a  private  individual ;  none 
of  them  having  reference  to  a  general  fore- 
closure of  d^lnqnency  certificates  brought  by 
the  county  on  certificates  issued  to  tbe  coun- 
ty. In  the  latter  class  of  cases  a  dUferoit 
rule  <AtalnB;  the  summons  b^big  sufficient 
In  sudi  cases  if  the  property  itself  is  iWQperly 
described,  notwithstanding  a  mistake  may  be 
made  in  tbe  name  (tf  tiie  person  shown  to  be 
the  owner.  This  is  made  <£lear  by  the  case 
of  Noble  T.  Anne,  SO  Wash.  78,  90  Pac  688, 
where  we  said:  "It  is  contended  by  appd- 
lantB  that  the  original  tax  proceeding  was 
invalid  for  the  reason  that  tiie  court  had  no 
jurisdiction,  dnasnmch  as  in  the  fbreclosure 
proceedings  the  name  of  the  owner  was  given 
as  'Henry  Acmie'  Uistead  of  'Henry  Aune,' 
as  it  had  appeared  in  tbe  tax  roU  for  some 
of  the  years  for  which  taxes  were  delinquent 
We  think  this  contention  cannot  be  ni^ld. 
This  court  has  repeatedly  held  a  tax  fore- 
closure by  a  county  to  be  a  proceeding  In 
rem.  Woodward  v.  Taylor,  33  Wash.  1,  73 
Pac.  786,  75  Pac.  646;  Washington  Timber 


&  Loon  Oo.  V.  Smith,  84  Wash.  626.  76  Pac. 
267;  WUllams  v.  Plttock,  36  Wash.  271,  77 
Pac.  386;  Morrison  v.  Shipman.  37  Wash.  171, 
79  Pac.  632;  Jefferson  County  v.  Trumbull, 
34  Wash.  276,  76  Pac.  876;  Spokane  Falls  & 
N.  R.  Co.  v.  AWtz,  88  Wash.  8,  80  Pac.  192 ; 
Rowland  v.  Eskeland,  40  Wash.  263.  82  Pac. 
690;  Leigh  V.  Green,  193  U.  S.  79,  24  Sup. 
Gt.  300,  48  L.  Ed.  623:  McQuade  v.  Jaffray. 
47  Minn.  326.  60  N.  W.  233.  Where  a  count? 
pnnecutes  a  general  foreclosure.  It  is  imma- 
terial what  name  or  names  are  used  In  the 
summons,  or  whether  any  is  used.  The  sum- 
mons is  sufficient,  in  tdie  absence  of  fraud,  if 
the  prc^rty  is  properly  described.  We  rec- 
ognize a  dear  distinction  between  a  fore- 
closure by  a  county  and  one  by  an  individuaL 
la  the  latter  case,  greater  strictness  Is  re- 
quired ;  the  requirements  as  to  service  of 
sununons  being  much  the  same  as  in  the  fore- 
closure of  a  mortgage.  Laws  1901,  pp.  3S4, 
385;  Anderson  v.  TuraU.  89  Wash.  155,  61 
Pac.  657;  Pyatt  v.  Hegquist,  45  Wash.  604, 
88  Pac.  933." 

Tbe  appellant  attadia  the  case  dted,  con- 
tending tbat  It  is  Inoonsistrat  with  other  de- 
cisions of  this  court,  and  contrary  to  a  prop- 
er construction  of  tiie  statute.  But  a  re-ex- 
amlnatloa  of  the  qnestton  suggested  has  con- 
vinced US  that  the^prlndple  of  the  case  Is 
sound,  and  that  no  cause  exists  for  a  modi- 
fication of  the  rule  therein  announced. 

The  Judgment  is  affirmed. 

MOUNT,  a  and  EUjIS,  MOBBIS.  and 
MAIN,  JJ.,  concur. 


STATS  V.  PEBPLES. 

(Suprene  Court  of  Washii^ttm.    Dec  SO^ 
1912T^  . 

1.  FoBOEBT  (I  16*) — Essentials. 

The  constituent  elements  of  forgery  In  the 
first  degree  by  uttering  a  forged  instrument  are. 
first,  the  spurious  character  of  the  instmmmt ; 
second,  its  utterance  by  accused;  and,  tbit^ 
his  guuty  knowledge  of  its  spnrions  character. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  if  51-53 ;  Dec.  Dig.  {  16  * 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2900.  2910;  voL  8,  p.  7665.] 

2.  FoBOEBT    (I  44*) — GUXLTT  EnOWUDOB— 
EVIDBHCS. 

Guilty  knowledge  of  the  spurious  character 
of  an  instrument  uttered  by  accused,  may,  like 
any  other  &ct,  be  proven  by  circumstantial 
evidence. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent  Dig.  H  U7-121;  Dec.  Dig.  |  44.*] 

3.  fobqebt  (§  44*)— pbosecdtiobs— evioehce 
— Sufficiency. 

In  a  prosecution  for  foi^ry,  evidence  held 
sufficient  to  establish  accused's  guilty  knowledge 
of  the  spurious  diaracter  of  the  instrument 
wtkich  he  uttered. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  II  117-121;  Dec.  Dig.  |  44.*] 

4.  CsnaNAL  Law  (f  1160*)  —  Appeai.  —  Rs- 

VIEW. 

Where  the  verdict  of  conviction  was  sup- 
ported by  evidence,  the  appellate  court  cannot. 
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motion  for  new  trial  having  been  deniecL 
tcrfere.  unless  there  was  error  in  the  admu- 
sion  of  evidence  or  conduct  of  tiie  trial 

[Ed.  Note.— For  other  caws.,  see  Criminal 
Zi^w,  Cent.  Die.  I  3064;  Dec.  Dig.  |  U60.*] 
(L  WrnrasSBS  (|  277*)— Examination— Caosa- 

EXAMIHATIOK. 

Where  accused  testified,  denying  his  gmlty 
knowledge  of  the  spurious  character  of  the  in- 
stroment  he  liad  uttered,  and  stated  that  he  re- 
lied npon  the  statements  of  one  H.,  cross-ex- 
amination u  to  whether  he  and  H.  and  others 
had  not  been  passing  forged  papers  waa  proper 
as  tending  to  impeach  his  teetimony  In  cbi^, 
though  tending  to  connect  bin  with  other  of- 
fenses. 

[Ed-  Note. — For  other  cases,  see  Witnesses, 
Cult  Dig.  H  925,  979-9S3 ;  Doc  Dig.  |  277  *] 

&  Gbiminai.  Law  (8  720*)— Crxkinai.  Law— 

Abguvent  or  Counsel. 

While  counsel  may  not  make  intemperate 
assertions  of  opinion  not  based  upon  evidence, 
yet  the  prosecuting  officers  should  be  permitted 
a  reasonable  latitude  in  argument ;  consequent- 
ly. In  a  prosecution  for  forgery,  where  accused 
had  denied  that  he  knew  the  spurious  character 
of  the  instrument,  statements  by  the  prosecutor 
In  the  form  of  questions  to  the  jury  as  to  why 
a  third  person  should  be  writing  to  accused 
about  tiie  instrument  It  ther  were  not  carrying 
on  the  same  nefarious  practices,  and  whether  a 
gang  like  this  would  not  have  confederates,  was 
not  improper,  being  merely  argumeot 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  1670,  1671;  Dec  Dig.  f 
720*1 

7.  CaiMiNAL  Law  (J  841*)  —  Teial  —  Ex- 

CEPnONB. 

Under  Hem.  &  Bal.  Code,  I  384,  which 
BtiU  fixes  the  manner  of  taking  exceptions,  and 
provides  that  exceptions  to  the  charge,  or  to  the 
refusal  to  charge,  may  be  taken  by  any  party 
by  statin;;  to  the  court,  sfter  the  jury  shall  have 
retired,  that  such  party  excepts  to  the  same, 
whereupon  the  Judge  shall  note  the  exceptions 
in  tiie  minutes  or  in  the  stenographer's  record) 
exceptions  to  the  refusal  of  instructionB,  where 
not  called  to  the  attention  of  the  trial  court  be- 
fore tlie  motion  for  new  trial,  are  Insufficient. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CenL  Dig.  |  2022;  Dec  Dig.  |  StL*} 

&  Criuinai,  Law  (|  647*)— Etidenoe— Sbc- 

okdabt  e^^dence. 

Upon  the  second  trial  in  a  prosecution  for 
forgery  a  copy  of  an  affidavit  which  had  been 
introduced  at  the  first  trial  is  admissible,  where 
the  officials  having  charge  of  the  files  testified 
that  a  diligent  search  had  failed  to  enable  them 
to  find  it,  and  that  this  was  a  reproduction  of 
the  original. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1237-1246;  Dec  Dig.  | 
647.*] 

Ol  CanairAX,  Law  (|  S48*)~Evidence — Sac 

OKDABT  Evidence. 

A  copy  of  an  affidavit  admitted  in  evidence, 
the  ori^nal  having  been  lost  after  tbe  first 
trial,  is  as  much  evidence  of  what  was  eaid  or 
Bwom  to  as  the  ori^al. 

[Ed.  Note — For  other  cases,  see  Criminal 
JAw,  Cent  Dig.  1 1247;  Dec  Dig.  |  648.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Bonald,  Judge. 

D  re  wry  M.  Peeples  was  convicted  of  for- 
gery, and  he  appeals.  Affirmed. 

Chas.  M.  Fouts,  of  Seattle,  for  appellant 
John  F.  Murphy.  Hugh  M.  Caldwell,  and  H. 
B.  Butler,  all  of  Seattle,  for  the  State. 


ELLIS,  J.  The  defendant  was  charged  by 
Information  with  tbe  commis^on  of  the 
crime  of  forgery  in  the  first  degree  by  know- 
ingly uttering  a  forged  mortgage.  He  was 
tried  and  convicted,  and  appealed  to  this 
court  On  that  at»>eal  the  ]  ailment  of  con- 
viction was  reversed  because  of  an  erroneous 
Instruction,  to  the  effect  that  the  fact  of 
forgery  Is  a  circumstance  from  whldi  guilty 
knowledge  Is  presumed,  unless  rebutted. 
State  v.  Peeples.  65  Wash.  673, 118  Pac  m 
In  due  courae  he  was  again  tried  and  found 
guilty  aa  charged.  His  motion  for  a  new 
trial  was  overruled,  judgment  was  pronounc- 
ed, and  sentence  imposed.  He  has  again  ap- 
pealed. 

[1-3]  The  first  two  assignments  of  error 
are  general  in  their  nature,  being  based  upon 
the  court's  action  in  denying  a  new  trial  and 
imposing  sentence.  It  is  Inferentlally  argued 
that  the  evidence  was  Insufficient  to  support 
the  verdict  The  constitaents  of  tbe  crime 
charged  and  the  things  necessary  to  Its  proof 
are  (1)  tbe  spurious  character  of  the  In- 
stnimCTt,  (2)  its  utterance  by  the  appellant, 
and  bis  guilty  knowledge  of  Its  spurious 
nature.  As  sustaining  tbe  first  two  of  these 
elements,  tbe  evidence  was  overwhelming. 
It  was  shown  beyond  question  that  the  mort- 
gage was  a  forgoy,  and  tbe  appellant  admit- 
ted his  partldpatlon  In  Its  utterance.  Tbe 
evldenoe  «mcliisiTel7  allowed  that  the  real 
owner  of  tbe  mroperi?  mortgaged  was  Mar- 
tha B.  Barnes;  that  her  husband  was  W.  H. 
T.  Barnes;  that  they  resided  at  Blaine, 
Whatcom  county,  Wash.,  were  not  In  Port- 
land when  the  sparlous  nuntgase  was  there 
executed,  and  knew  nothing  of  the  mortgage 
till  after  It  was  made  and  the  money  paid 
out  upon  It 

The  sole  debatable  fact  npon  tbe  evidence 
was  as  to  tbe  appellant's  guUty  knowtedge 
of  the  forgery.  Such  knowledge  may  be 
proven,  like  any  other  fact,  by  drcumstan- 
tlal  evidence.  The  mortgage,  .the  forgery  of 
which  is  charged,  purported  to  have  been 
executed  by  Martha  B.  Barnes  and  W.  H.  T. 
Barnes,  husband  and  wife,  before  a  notary 
at  Portland,  Or.  The  appellant  testified  that 
In  May,  1910,  one  D.  A.  Hatfield,  whom  be 
had  known  for  a  long  time  well  and  favora- 
bly, brought  to  the  office  of  the  Washington 
Abstract  Company,  where  appellant  was  then 
employed,  a  man  and  two  women,  none  of 
whom  the  appellant  had  ever  seen  before; 
that  Hatfield  Introduced  the  man  as  Mr. 
Barnes,  one  of  the  women  as  Mrs.  Barnes, 
his  wife,  and  the  other,  a  young  woman,  as 
Miss  Barnes,  the  man's  daughter ;  that  they 
inquired  the  price  of  an  abstract  of  title  to 
the  property  which  was  afterwards  covered 
by  the  alle^  spurious  mortgage ;  that  about 
a  week  later  he  met  tbe  man  Barnes  on  the 
street,  and  Barnes  then  Introduced  to  him  a 
Mr.  Arlington,  whom  appellant  had  never 
seen  before,  as  Barnes'  brotber-ln-law ;  that 


•ror  otbsr  CMOS  sm  same  topic  and  sscUoa  NDMBER  to  Dw.  Dig.  *  Am.  Dig.  K«t-No.  SeriM  *  Rcv'r  Indsxas 


Digitized  by 


110 


129  PACIFIC 


BEPOBTBB 


(Wuh 


appellant  next  root  the  m&n  Baraes  about 
Jnly  20, 1910,  in  appellant's  office  In  the  Mel- 
born  bnlldlng  In  Seattle^  wben  appellant  was 
then  engaged  in  the  real  estate  and  loan 
business;  that  be  brought  with  him  the  ab- 
stract  of  title  to  the  property  In  question, 
and  wanted  appellant  to  secure  a  loan  ot 
fS.000  upon  tbe  property  to  dear  up  delln- 
qnoit  taxes  and  special  assessments  against 
It ;  tbat  appellant  undertook  the  commission 
and,  daring  the  month  ot  August,  opened  ne- 
gotiations to  that  ^d  with  one  Hugh  A. 
Ooodfellow.  The  evidence  further  showed 
that  a  loan  was  finally  arranged  for,  and  a 
note  and  mortgage  prepared  in  Goodfellow's 
ofi3ce,  which  the  appellant  took  away  with 
him  to  have  executed  by  Martha  B.  Barnes, 
In  whose  name  the  property  stood  of  record, 
and  W.  H.  T.  Barnes,  her  husband;  that  a 
few  days  afterwards  the  appellant  returned 
with  the  papers  executed,  stating  that  he 
had  sent  them  to  Portland  for  that  purpose ; 
that  one  J.  R.  Seaborn,  a  client  of  Good- 
fellow's  who  furnished  the  money  for  the 
loan,  was  notifled,  and  the  three  went  to  tbe 
office  of  Seabom's  attorney,  who  had  ex- 
amined the  abstract,  and  who  then  examined 
tbe  papers. 

The  attorney  testified  that  In  examining 
the  title  he  noted  that  one  Mary  E.  Barnes 
had  held  the  title  in  1893,  and  he  required 
some  proof  that  she  was  then  unmarried; 
that  the  appellant  produced  an  affidavit  to 
the  effect  that  appellant  knew  Mary  E. 
Barnes,  and  that  she  was  an  unmarried 
woman  when  she  acquired  the  property  in 
1893.  The  affidavit  was  sworn  to  by  the  ap- 
pellant before  Hugh  A.  Ooodfellow  as  notary 
public.  The  attorney,  Ooodfellow,  and  Sea- 
born all  testified  that  the  appellant  then 
stated  that  be  had  known  the  Barnes  family 
for  a  long  time,  and  that  he  knew  that  Miss 
Barnes  had  never  been  married.  Tbe  fail- 
ure to  produce  tbe  original  being  accounted 
for,  a  copy  of  this  affidavit  was  admitted  in 
evidence  over  the  appdiant's  Dbjections.  The 
copy  was  as  folloves : 

"D.  M.  Peoples  being  first  duly  sworn  on 
oath  dowses  and  says:  That  he  knew  and 
was  acquainted  with  Mary  E.  Barnes,  the 
grantee  in  tbat  certain  deed  dated  the  6th 
day  of  August,  1^,  in  which  James  Barnes, 
Jr.,  was  grantor,  conveying  all  of  block 
thirty-flve  in  Woodland  addition  to  Salmon 
Bay  City;  that  said  Mary  E.  Barnes  was 
unmarried  at  the  time  she  acquired  the 
above-named  property,  and  during  all  the 
time  she  held  said  property  remained  un- 
married. In  witness  whereof  I  have  hereun- 
to set  my  band  this  Sd  day  of  September, 
1910.  [Signed]   D.  M.  Peeples. 

"Subscribed  and  sworn  before  me  this  3d 
day  of  September,  1910.  [Signed]  Hugh  A. 
Ooodfellow,  Notary  Public  in  and  for  the 
State  of  Washington,  Residing  at  Seattle." 

The  loan  was  closed,  the  papers  delivered, 
and  something  ttear  (3,400  of  tbe  proceeds 


applied  in  pftymont  of  tazee  and  spsdal  as- 
sessments against  tbe  propertr.  Of  the  bal- 
ance, 9980.13  was  turned  over  to  the  appel- 
lant by  Goodfellow's  check,  payable  to  tbe 
order  of  Martha  B.  Barney  and  about  (COO 
was  held  ba<&  pending  the  clearing  up  ot  an 
apparent  judgmmt  lien  upon  tiw  propertr. 
This  occurred  about  S^rtember  S,  ISIOl 
Finally,  the  parties  being  satisfied  that  tbe 
Judgment  was  not  a  lim  upon  the  pwptstf, 
Ooodfellow  gave  the  appellant  Ms  die(^  pay- 
able to  tile  order  of  Martha  B.  Barnes,  for 
9432.01,  dated  September  12,  1010;  that  be- 
ing the  balance  of  the  loan  after  deducting 
$250  as  Goodfellow's  commission.  Tbe  ap- 
pellant testified  that  he  sent  each  of  these 
checks  to  Barnes  at  Portland  as  soon  as  re- 
ceived; that  about  September  6th  the  man 
Arlington  appeared  at  his  office  with  the 
first  check  and  a  letter  from  Barnes,  ashing 
the  appellant  to  aid  Arlington  In  cashing  the 
check,  which  he  did,  retaining  from  the 
proceeds  Ms  own  commission  of  $100.  and 
about  $35.  the  cost  of  the  abstract,  turning 
the  balance  over  to  Arlington;  tbat  about 
September'  13th  or  14th  a  young  man,  whom 
appellant  bad  never  seen  before  or  since, 
appeared  at  appellant's  office  with  the  oth»> 
check  and  a  letter  from  Barnes,  Introducing 
him  as  Mr.  Clark,  a  nephew  of  Barnes,  and 
asking  the  appellant  to  aid  the  young  man 
in  cashing  the  check,  which  be  did,  turning 
the  money  over  to  tbe  man  Clark.  On  cross- 
examination  the  appellant  admitted  that  he 
went  to  Portland  on  September  7th  on  other 
business,  and  while  there  saw  and  talked 
with  Hatfield.  It  also  appeared  that  about 
the  time  of  these  transactions  one  W.  IL 
Whitney,  an  attorney,  was  Investigating  an- 
other transaction  In  which  Hatfield  and  Ar- 
lington were  Implicated,  and  with  which  the 
appellant  had  some  connection.  The  appel- 
lant testified  that  Whitney  called  upon  him, 
and  he  had  fumlsbed  Whitney  the  name  and 
address  of  Hatfield.  Whitney  testified  tbat 
on  September  7th  or  8tb  he  called  on  the 
appellant  to  secure  information  as  to  the 
two  men,  and  tbat  the  appellant  said  that 
he  did  not  know  Arlington  at  all,  and  at 
first  said  that  be  did  not  know  who  Hatfield 
was,  but  finally  said  maybe  he  did  know 
him,  and  that  be  would  try  to  find  out  where 
he  was  and  would  notify  Whitney,  but  that 
he  never  did  In  fact  furnish  Hatfleld'B  ad- 
dress. 

Tbe  appellant  also  testified  that,  pending 
tbe  closing  of  the  loan,  he  received  several 
letters  from  Barnes  from  Portland,  one  of 
which  he  introduced  in  evidence.  C  S.  Bar- 
ley, a  banker,  who  qualified  as  a  handwrit- 
ing expert,  compared  this  letter  vrtth  another 
paper  In  Hatfield's  handwriting,  and  testi- 
fied that  in  his  opinion  both  papers  had  been 
written  by  the  same  person.  We  think  there 
are  ample  circumstances  disclosed  by  this 
evidence  from  which  tbe  Jury  migbt  reason- 
ably find  tbat  the  appellant  had  gnllty 
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knowledge  of  the  fbrgeir.  He  tesUfled  tbat 
he  had  known  Hatfldd  for  a  long  time,  bat 
if  Whitney  is  believed  he  denied  any  ac- 
quaintance with  him,  though  within  a  day  or 
two  of  that  time  he  bad  seen  and  talked 
with  him  in  Portland.  He  testified  that  he 
bad  nerer  seen  any  of  the  spurious  Barnes 
family  inlor  to  Hay,  1910,  but  made  an  affi- 
davit, in  order  to  secure  the  loan,  that  he 
knew  that  Mary  B.  Barnes  was  an  unmar- 
ried woman  in  1883.  He  produced  a  letter 
purporting  to  come  ttom  Barnes  In  Portland 
at  a  time  when  the  eridoice  shows  Hatfield 
was  In  Portland,  and  this  letter  was  pro- 
nounced by  the  expert  as  in  Hatfield's  hand- 
writing. He  admitted  that  throughout  this 
period  he  was  in  correspondence  with  Hat- 
field also,  thou^  at  that  time  denying  his 
acquaintance.  Without  furth»  particular- 
izing, we  are  satisfied  that  no  one  can  read 
the  entire  record  without  reaching  the  con- 
clusion that  the  appellant  was  aware  of  the 
spurious  character  of  the  papers  from  their 
iDCeptlon,  and  knowingly  participated  In 
tbeir  utterance.  There  was  evidence  tend- 
ing to  eetablish  every  elemwt  of  the  crime 
charged. 

[41  The  trial  court  having  denied  the  mo- 
tion for  a  new  trial,  we  cannot  interfere,  un- 
less there  was  prejudicial  error  in  the  admis- 
sion of  evidence,  or  In  the  giving  or  refusal 
to  give  instructions.  State  v.  Bailey.  67 
.Wash.  836,  121  Pac.  821.  and  cases  there 
dted. 

[S]  On  cross-examination  of  the  app^ant 
the  foUowlng  qnesttcms  were  permitted:  '*Q. 
Isn't  It  a  fact,  Mr.  Peoples,  that  yon  and  Mr. 
Hatfield  and  others  were  engaged  in  passing 
off  these  Bpnrloos  papers  on  the  pnblli^  and 
that  yon  were  engaged  in  this  transaction  in 
the  same  way?  •  •  •  Q.  Isn't  it  a  fact 
yon  executed  a  fictltlons  deed  from  John 
Paulson  to  Dave  Arlington  on  July  12, 1909 r 
The  appellant  contends  that  this  constituted 
error,  in  that  it  taided  to  prejudice  the  Jury 
by  connecting  him  wifik  the  commission  of 
<^her  offmses.  The  appellant  had  testified 
to  the  ^ect  that  he  felt  warranted  In  rely- 
iag  npon  Hatfield  in  the  matter  of  the  in- 
trodnction  of  the  Bamtt  fiimlly.  The  first 
question  was  competent  on  cross-examina- 
tion for  the  purpose  of  testing  bis  right  to 
so  xely.  He  had  also  testified  that  he  bad 
never  met  Arlington  nntll  the  spurious  Barnes 
introduced  blm  on  the  street  The  second 
question  was  competent  cross-examination 
upon  this  point  The  appellant  also  testified 
that  after  his  arrest  his  desk  had  been  rlfied 
and  papers  in  connection  with  the  transac- 
tlon  taken  away.  On  cross-examination  he 
was  asked  if  confederates  of  his  had  not 
taken  tbe  letters  to  prevent  the  officers  from 
getting  tbem.  All  of  these  questions  bad  a 
direct  relation  to  the  things  to  which  the 
Kiqwllant  bad  testified  in  chief.  When  a 
dtfendant,  as  a  witness  in  his  own  behalf, 
detaDa  a  state  nt  facts  favorable  to  hlmsdi; 


he  necessarily  subjects  himseU  to  cross-ex- 
amination relative  to  those  facts.  His  cred- 
it as  a  witness  may  be  tested  and  his  testi- 
mony impeached  in  the  same  manner  and  to 
tbe  same  extent  as  that  of  any  other  wit- 
ness. Bem.  &  BaL  Code.  |  2148;  State  v. 
Duncan,  7  Wash.  S30,  86  Pac.  117,  38  Am. 
St.  Bep.  888;  Htate  v.  Armstrong.  29  Wash. 
57,  69  Paa  392;  Steto  v.  HUl,  45  Wash. 
694.  89  Pac.  160.  "Under  our  Constitution 
a  defendant  in  a  criminal  case  cannot  be 
compelled  to  give  evidence  against  himselA 
but  when  he  voluntarily  otters  himself  as  a 
witness  in  bis  own  behalf,  and  bo  testifies, 
he  is  'subject  to  all  the  rules  of  law  relating 
to  cross-examinations  of  other  witnesses.' 
Bal.  Code,  i  6941;  Pierce's  Code,  {  2160. 
And,  in  case  the  accused  testifies  in  his  own 
behalf,  he  is  subject  to  cross-examination  to 
impair  his  credit  a»  a  toitnett  to  the  same 
extent  as  any  other  witness  is  (Abbott,  Trial 
Brief  [Criminal  Causes]  S  806,  and  cases 
cited),  and  generally  may  be  Impeached  In 
the  same  manner  as  any  other  witness  (State 
V.  Duncan,  7  Wash.  836,  36  Pac.  U7,  38  Am. 
St  Bep.  888),  'by  reputation  as  evidence  of 
diaracter,  by  cross-examination  to  charac- 
ter, by  conviction  of  crime,  and  the  like*; 
for  otherwise,  If  he  were  a  false  witness, 
the  customary  methods  of  exposing  this 
would  not  be  available,  and  the  Investiga- 
tion of  truth  and  tbe  punishment  of  crime 
would  be  defeated.'"  State  v.  Melvem,  82 
Wash.  7,  26,  72  Pac.  480,  496.  In  State  r. 
CottreU,  66  Wash.  543,  106  Pac  179.  the 
cross-examination  which  was  held  Improper 
related  to  a  matter  wholly  disconnected  from 
the  defendant's  testimony  In  chief.  Tbe 
distinction  from  the  case  before  ns  Is  ob- 
vious. 

[I]  In  arguing  the  case  to  the  Jury  counsel 
for  the  state  said:  "Why  should  this  man 
Hatfield  be  writing  to  this  man  if  they  were 
not  carrying  on  the  same  nefiiriouB '  prac- 
tices?" And  again:  "Don't  you  suppose  a 
gang  working  like  these  people  are  going  to 
have  a  few  confederates  working  with 
them?**  Exertions  were  taken,  and  these 
remarks  are  assigned  as  misconduct  neces- 
sitatiug  a  reversal.  The  connection  in  which 
these  remarks  were  made  Is  not  preserved 
in  the  record,  but  even  dissociated  from 
context  they  evince  an  argumentatlTe  char- 
acter, and  are  not  such  expressions  of  In- 
dividual opinion  of  the  appellant's  guilt  In- 
dependent of  the  testimony  of  the  case,  as 
to  constitute  misconduct  State  v.  Arm- 
strong, 37  Wash.  51,  54,  79  Pac.  490;  State 
V.  Marion,  68  Wash.  675,  679,  124  Pac  125; 
People  V.  Hess,  85  Mich.  128,  134,  48  N.  W. 
181 ;  People  v.  Welch,  80  Sflch.  616,  45  N.  W. 
482.  While  intemperate  assertions  of  (pin- 
ion, not  based  upon  any  evidence,  will  never 
be  tolerated,  It  Is  none  the  less  in  the  Inter- 
est of  a  sound  public  policy  that  prosecuting 
officers  be  permitted  a  reasonable  latitude  in 
argnmoitative  deduction  from  the  evidence. 
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Tliat  la  all  tliat  thaaa  nrntka  vpoa  thdr 
face  purport  They  do  not  onurtltDte  prejor 
dldal  error. 

C7]  Error  ia  alao  aadgned  iipon  tbe  fallore 
of  tbe  court  to  give  ceataln  luatructiona 
vidcli,  it  la  daimed.  were  requested  by  the 
appellant.  Tbe  trial  was  completed  on  Feb- 
roary  28,  1912.  A  motimi  for  a  new  trial 
was  filed  on  March  1, 1912,  wtal^  was  denied 
on  March  9.  1912.  On  February  27,  1912, 
tbe  prc^Hwed  lustructlons,  tbe  failure  to  give 
which  is  complained  of,  were  filed.  On  March 
1,  1912,  exertions  to  the  failure  to  give 
them  were  filed.  There  Is  nothing  In  the 
record  to  indicate  that  either  these  proposeA 
Instructions  or  these  exceptions  were  ever 
called  to  the  attention  of  the  trial  court 
This  is  also  true  of  the  exceptions  to  tbe 
Instructions  given  by  the  court  They  are 
not  referred  to  nor  included  In  tbe  state- 
ment of  facts  certified  to  by  tbe  trjal  judge, 
but  merely  appear  In  the  transcript  among 
the  other  files.  This  constltnted  neither  a 
sufficient  request,  nor  sufficient  exceptions  to 
Its  refusal,  nor  sufflcirat  exceptions  to  the 
Instructions  givra.  The  amendatory  act  of 
1909  (Bern.  A  Bal.  Code,  I  339)  relates  mere- 
ly to  the  time,  not  tbe  manner,  of  taking 
exceptions.  Tbe  manner  of  taking  excep- 
tions Is  still  determinable  by  tbe  old  law. 
Bem.  &  Bal.  Code,  i  384.  Tbongh  excep- 
tions may  now  be  taken  at  any  time  before 
the  hearing  of  the-  motion  for  a  new  trial, 
80  tb&t  the  trial  judge  may  have  an  oppor- 
tunity to  correct,  In  bla  ruling  upon  that 
motion,  any  otot  he  may  have  made  In  his 
InstmcUona,  thus  saving  the  necessity  fbr 
review  by  appeal,  th^  must  still  be  stated 
to  the  trial  Judge  and  by  him  noted  In  tbe 
mlnutea  of  tbe  court,  or  onbodled  In  tbe 
record  by  the  staiographer  taking  tbe  rec- 
ord. Otherwise  tbey  would  not  serve  their 
Intended  purpose.  Tbey  would  be  an  idle 
formality.  This  same  question  was  logically 
discussed  and  tbe  above  view  conclusively 
adopted  by  this  court  In  Coffey  v.  Seattle 
Electric  Co.,  59  Wash.  686,  109  Pac.  202. 
Tbe  exceptions  are  not  sufficient  to  permit 
a  review  of  the  court's  action  either  In  re- 
fusing to  give  or  In  tbe  giving  of  instruc- 
tions, save  one,  to  the  giving  of  which  ex- 
ception was  taken  at  the  time  and  noted 
In  the  record  by  the  stenographer. 

[1,1]  The  jury  requested  an  Instruction 
upon  tbe  purported  copy  of  the  affidavit 
above  quoted.  Tbe  appellant  objected  to 
any  Instruction,  except  that  the  jury  be  In- 
structed to  dlsr^ard  the  exhibit,  on  the 
ground  that  no  proper  foundation  bad  been 
laid  for  Ita  Introduction.  It  Is  not  claimed 
that  the  Instruction  as  given  was  not  prop- 
er If  the  exhibit  was  properly  admitted. 
We  think  It  was.   It  waa  shown  that  ttie 


original  affidavit  was  admitted  In  erldoiee 
at  tbe  formtf  trial,  and  that  seardi  bad 
been  made  In  tbe  papers  in  that  case  In 
the  Supreme  Court  and  that  it  could  not 
be  found.  It  appeared  diat  the  affidavit  was 
referred  to  In  the  o^tlflcate  ot  tbe  trial 
judge  In  that  case  as  ''Exhibit  B.**  The 
transcript  clerk  In  tbe  county  derk's  office 
of  King  county  testified  that  In  such  a  case 
be  always  sent  up  all  exhibits  referred  to  In 
the  judge's  certificate.  If  he  could  find  them, 
and  that  If  any  could  not  be  found  he  noti- 
fied the  attorneys  In  the  particular  caae. 
Tbe  vault  clerk  In  the  office  of  the  connty 
clerk  for  King  county  testified  that  be  bad 
searched  in  the  files  of  the  original  case  for 
the  original  affidavit,  and  that  be  could  not 
find  It  He  also  testified  that  none  of  the 
exhibits  In  that  case  were  returned  to  him 
after  being  sent  up  to  the  Supreme  Court 
The  notary,  before  whom  the  original  affi- 
davit was  sworn  to,  testified  that  tbe  pur- 
ported copy  offered  stated  exactly  what  the 
original  did,  and,  though  be  admitted  that 
he  did  not  actually  compare  the  two.  that 
he  read  the  offered  paper  over  wltb  the 
original  a  number  of  times.  Tbe  deputy 
prosecuting  attorney,  who  conducted  tbe  for- 
mer trial  for  the  state,  testified  that  the 
paper  offered  was  In  substance  the  same  as 
the  original ;  that  he  had  examined  tbe  orlgw 
Inal  several  times.  Introduced  It  In  evidence 
on  the  former  trial,  and  read  It  to  the  jury ; 
that  the  original  contained  tbe  very  auc- 
tions found  In  tbe  paper  offered,  and  In  his 
judgment  the  paper  was  a  copy  of  the  orig- 
inal affidavit  The  attorney  who  examined 
the  abstract  for  the  purpose  of  the  loan, 
and  on  whose  donand  the  original  affidavit 
was  made,  testified  that  In  his  opinion  the 
paper  offered  was  a  copy  of  that  affidavit 
We  think  this  evidence  sufficiently  excused 
the  failure  to  produce  the  original  affidavit, 
and  was  sufficient  to  admit  the  paper  pro* 
duced  as  proof  of  the  contents  of  the  orig- 
inal. It  follows  that  there  was  no  error  ei- 
ther in  admitting  the  paper  in  evidence  or 
in  giving  the  instruction,  whldi  was  to  tbe 
effect  that,  if  the  jury  found  that  tbe  de- 
fendant made  an  affidavit,  and  that  the  pa- 
per  in  evidence  was  a  true  coi^  of  that  af- 
fidavit, then  it  waa  aa  much  evidence  of 
what  was  said  or  sworn  to  as  tbe  original 
itself  would  bare  been. 

Notwithstanding  tbe  fidlure  to  properly 
take  exceptional  we  have  carefully  ecamlned 
tbe  Instructions  given  in  the  light  of  the 
evidence  and  we  are  aatlafled  that  tbe^ 
fairly  preemted  the  law  aa  applied  thereto. 
We  find  in  the  record  no  pr^udldal  error. 

The  judgment  Is  affirmed. 

MOUNT,  0.  J.,  and  FULLEBTON.  ICOB* 
BIS,  and  MAIN,  JJ.,  eoneoz; 
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CBOWLBT  T.  BTKNB  et  ux. 
(Snpreme  Court  of  Wuhington.   I>e&  28^ 

1.  Estoppel      e8*>— Dbfensbs— EIstoppkl. 

In  an  action  to  quiet  title  as  a«ainBt  de- 
fendant's claim  of  title  under  a  quitclaim  deed 
and  for  partition,  defendant  cannot  be  heard  to 
laj  Uiat  such  deed  is  not  a  cloud  upon  plaintiff's 
tiUe  and  at  the  same  time  claim  title  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  165-168 ;  Dec.  Dig.  |  6&*] 

2.  QuiBTiNa  Trru  (|  4»*)— Scope  of  Rbuxdt 
—-iNVAUDiTT  or  Adtxb^  Glaim. 

A  decree  quieting  title  ma;  be  had  not- 
withstanding Uie  absolute  invalidit;  of  the 
claim  or  estate  asserted,  and  this  is  true  of  an 
action  to  quiet  title  or  remove  a  cloud  brought 
under  Bern.  &  BaL  Code,  |  785 ;  and  defendant 
In  an  action  to  try  title  to  land  will  seldom, 
if  ever,  l>e  permitted  to  urge  that  the  cloud 
which  plaintiff  is  seeking  to  remove  or  the  claim 
against  which  he  Is  seeking  to  quiet  bis  title 
is  not  a  cloud  or  is  not  a  valid  claim. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title.  Cent  Dig.  H  G8,  99;  Dec.  Dig.  |  49.*] 

&,  QuiETiNQ  Title  (1  34*)— AonoN— Som- 

CIENCT  OF  GOHFLAIItT. 

Under  Rem.  &  Bal.  Code,  I  785,  providing 
tliat  any  person  having  a  vaud  and  sutwiating 
interest  in  real  property  and  the  ri^ht  of  pos- 
session thereof  may  recover  In  an  action  against 
the  tenant  in  possession,  or  the  person  claiming 
interest  therein  in  an  action  to  ranove  a  doud 
on  title,  a  complaint,  alleging  that  the  owner  of 
Uod  entered  into  an  option  contract  with  plain- 
tiff for  the  sale  of  an  undivided  one-half  inter' 
est,  which  contract  was  filed  for  record,  that 
thereafter  plaintiff  paid  the  full  price,  but  did 
not  recdTe  any  deed,  and  that  the  owner  on  tbe 
same  day  delivered  a  quitclaim  deed  to  defend- 
ant who  took  with  actual  Imowledge  of  plain- 
tiff's option  and  that  he  bad  paid  the  owner 
the  ftdl  puTchaae  price,  etatsd  a  cause  of  action. 

[Ed.  Note. — VoT  other  oases,  see  Quieting 
lltle.  Cent  Dig,  H  69-72,  76;  Dec  Dig.  1 
84.*1 

4.  Tbrdob  and  PuBCHASn  dl  54.  212*)  — 
GoitTEaora  Bxbouied— Option— PxTiOHra— 
ErraOT. 

"The  holder  of  an  option  to  purchase  real 
property,  who  has  fully  executed  the  contract 
by  payment  of  the  purcluBe  price,  although  re-, 
eeiving  no  deed  therefor,  becomes  vested  with 
the  equitable  title  to  the  land  as  against  the 
vendor  and  his  grantees  with  notice ;  such  title 
relating  back  to  the  date  of  tlie  option. 

VEA.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  8S,  4S6-48&:  Dec. 
Dig.  H  64,  212.*! 

5.  Tkndob  and  Pubghaseb  (S  228*)  —  Bona 

FlOB  PtFRCHASKB — OPTION  CONTBACT. 

The  hinder  of  an  option  for  the  purchase  of 
RSl  property  has  such  an  interest  m  the  land 
•s  inll  protect  him  against  subsequent  pur> 
diasers  nom  the  vendor  with  notice  thereol 
.[Ed.  Note. — For  other  cases,  see  Vendor  and 
^laser.  Cent.  Dig.  ||  496-501;  Dee.  Dig.  | 

0.  PunnoN  (1  17*)  —  Soon  or  Belief  — 
QomiNo  TiTu— TrruB  or  PLAiNTin-. 
Rem.  ft  Bal.  Code,  i  844,  provides  that  the 
rigbts  of  the  several  parties  may  be  put  in  is- 
sne,  tried,  and  determined  in  a  partition  suit 
Plaiotiff  in  a  suit  for  partition  and  to  quiet  title 
allered  that  he  had  taken  an  option  for  the 
purchase  of  an  undivided  Interest  In  land,  and 
within  its  terms  had  paid  the  full  purchase 
price  witiioDt  receiving  a  deed  therefor,  and 


that  his  vendor  im  On  aama  day  had  convrnd 
by  quitclaim  deed  to  d^andanta,  who  had  nonce 
ot  the  option,  and  concloded  witti  a  general 
prayer  for  further  and  differoit  relief.  Held, 
that  plaintiff  could  have  a  decree  quieting  his 
title  as  against  tbe  claim  of  defendant*  aa  well 
as  for  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  S8  5^-69;  Dec  Dig.  i  17.*] 

Department  1.  Appeal  from  Superior 
Court,  Jefferson  County ;  Lester  Still.  Judge. 

Action  by  H.  G.  Crowley  against  L.  B. 
Byrne  and  wlf&  Judgment  for  defendants, 
and  plaintiff  appeala  Reversed. 

Kdwin  H.  FUck,  of  Seattle  Allan  H.  Trum- 
bull, of  Port  Towusend,  and  0.  E.  Hngbes, 
for  appellant  L.  B.  Byrne  and  A.  J.  Falk- 
nor,  both  of  Seattle,  for  respondents. 

PARKER,  J.  This  Is  In  substance  an  ac- 
tion to  quiet  title  in  plaintiff  to  an  undivided 
one-half  Interest  In  a  tract  of  unoccupied 
land  in  Jefferson  county,  and  to  obtain  par- 
tition of  the  land  between  the  plaintiff  and 
tbe  defendants;  though  counsel  for  the  de- 
fendants seem  to  proceed  upon  tbe  theory 
that  it  la  strictly  an  action  to  remove  a  cloud 
from  plalntUTs  title  to  the  land  and  to  ob- 
tain partition  thereof.  The  trial  court  sus- 
tained the  defendants'  demurrer  to  tbe  plain- 
tiffs third  amended  complaint,  upon  tbe 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Judgment 
of  dismissal  was  thereupon  rendered  against 
him,  from  which  he  has  appealed. 

The  controlling  facts  shown  by  the  alle- 
gations of  tbe  complaint  may  be  summarized 
as  follows:  On  March  13,  1909,  Sarah  J. 
Waits  -was  the  owner  of  tbe  land  here  In- 
Tolved.  On  that  date  she  entered  Into  an 
option  contract  in  writing  with  appellant  for 
the  sale  of  an  undivided  one-half  Interest  In 
the  land  to  him  in  consideration  of  the  sum 
of  $1,  whereby  she  agreed  to  sell  and  convey 
to  him  an  undivided  one-half  interest  in  the 
land  at  any  time  within  two  years  there- 
after, for  the  sum  of  $1,250.  Thereafter  ttn 
January  8,  1910,  the  contract  was  filed  for 
record  in  the  office  of  tbe  auditor  of  Jeffer- 
son county.  Thereafter  on  January  5,  1910, 
appellant  paid  to  Sarah  J.  Waits  the  full 
amount  of  tbe  purchase  price  for  the  land, 
as  agreed  upon  in  the  contract,  but  did  not 
then  receive  a  deed  of  conveyance  from  her. 
Thereafter  on  the  same  day  Sarah  J.  Waits 
executed  and  delivered  to  respondent  L.  R. 
Byrne  a  quitclaim  deed  purporting  to  convey 
to  him  the  entire  tract  of  laud.  Respondents 
claim  the  whole  of  tbe  land,  evidently  under 
this  deed.  Before  Byrne  received  this  quit- 
claim deed  and  before  tie  paid  any  part  of 
the  consideration  thereof;  be  had  actual 
knowledge  of  the  existence  of  appellant's 
option  contract  to  purchase  an  undivided 
one-half  Interest  in  tbe  land,  and  also  con- 
structire  knowledge  tbereof  by  reason  of  Its 
prior  recording,  and  also  had  then  actual 
knowledge  of  the  tact  that  appellant  had 
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paid  to  Sarab  J.  Walts  the  fall  amount  of  the 
purchase  price  of  the  land  under  his  option 
contract  Thereafter  on  March  1,  1911,  be- 
fore the  expiration  of  the  two  years  specified 
In  the  contract  for  the  exercising  of  appel- 
lant's option,  Sarah  J.  Walts  executed  and 
delivered  to  him.  In  pursuance  of  the  option 
contract,  a  warranty  deed  for  an  undivided 
half  Interest  in  the  land.  The  land  Is  unoc- 
cupied. Other  facts  appearing  by  the  alle- 
gations of  the  complaint,  teaching  an  alleged 
oral  agreement  made  by  respondeat  L.  R. 
Byrne  with  Sarah  J.  Walts  at  the  time  of 
receiving  the  quitclaim  deed  from  her,  by 
which  he  was  to  hold  an  undivided  Interest 
In  the  land  In  trust  for  appellant  and  convey 
it  to  him,  we  need  not  notice.  Some  condi- 
tions other  than  those  we  have  noticed  were 
contained  In  the  contract,  but  they  are  not 
material  here.  We  will  for  argamenfs  sake 
regard  the  contract  as  a  pure  option.  This 
view  of  the  contract  is  the  most  faTorable 
to  respondents*  contentions. 

Onr  conclnslons  render  it  more  appropri- 
ate to  notice  the  contentions  made  by  coansel 
for  resiwndents  against  the  sufSclency  of  this 
complaint  to  state  a  cause  of  action,  than  to 
notice  the  contentions  of  appellant  to  the 
contrary.  Counsel  for  respondents,  proceed- 
ing evidently  upon  the  theory  that  this  is 
strictly  an  action  to  remove  a  cloud  only, 
consisting  solely  of  the  quitclaim  deed  giv- 
en by  Sarah  J.  Walts  to  respondent  Ii.  R, 
Byrne,  contend  that,  since  there  Is  no  auc- 
tion of  the  recording  of  that  deed.  It  Is  not 
such  a  cloud  upon  appellant's  title  as  a  court 
of  equity  will  concern  Itself  with  removing. 
The  decisions  of  the  courts  have  heretofore 
given  countenance  to  the  view  that  there  Is  a 
substantial  distinction  between  an  action  to 
quiet  title  as  against  an  asserted  claim  of 
title  by  another,  and  an  action  to  remove  a 
cloud  consisting  of  some  specific  Instrument ; 
and  that  in  the  latter  case  a  defendant  may 
successfully  defend  upon  the  ground  that  the 
iiJstrument  constituting  the  alleged  cloud  Is 
in  fact  not  a  cloud.  This  doctrine  seems  to 
be  recognized  in  Lemon  v.  Waterman,  2 
Wash.  T.  486,  7  Pac.  899,  and  Watson  v. 
Glover,  21  Wash.  677,  59  Pac.  516,  though  it 
seems  to  have  been  unnecessary  to  the  deci- 
sion Of  either  of  those  cases.  There  Is,  how- 
ever, room  for  arguing  that  this  doctrine  is 
materially  weakened,  if  indeed  not  rendered 
obsolete  In  this  state,  by  our  decisions  and 
statutes  relating  to  actiona  tor  the  trial  of 
title  to  land. 

[1]  However  this  may  be,  it  Is  manifest 
here  that  this  is  not  solely  an  action  to  re- 
move a  cloud  created  by  the  quitclaim  deed 
of  Sarah  J.  Walts  to  respondent  upon  api>el- 
lant's  title,  but  It  is  an  action  to  quiet  the 
title  of  appellant  as  against  the  claim  of  ti- 
tle made  by  respondents  under  that  deed,  as 
well  as  for  partition.  It  seems  clear  to  us 
that  respondents  cannot  be  heard  to  say  that 
this  quitclaim  deed  Is  not  a  cloud  upon  ap- 
pellant'B  title  and  at  the  same  time  claim 


title  thereunder,  as  the  allegations  of  this 
complaint  show. 

[2,  3]  It  has  been  held  both  by  the  territo- 
rial court  and  by  this  court  that  a  decree  qui- 
eting title  may  be  had  notwithstanding  the 
absolute  invalidity  of  the  claim  or  estate  mov- 
ed against  Lemon  v.  Waterman,  2  Wash.  T, 
485,  495,  7  Pac.  899;  Watson  v.  Olover,  21 
Wash.  677,  680,  59  Pac.  516 ;  McGninness  t. 
Harglss,  56  Wash.  162,  105  Pac.  233,  21  Ann. 
Cas.  220.  It  is  true  that  the  holdings  In 
those  cases  had  particular  reference  to  ac- 
tions prosecuted  under  section  809,  Bem.  & 
Bal.  Code,  and  it  is  insisted  by  counsel  for 
respondents  that  the  allegations  of  this  com- 
plaint are  not  sufficient  to  constltDte  a  cause 
of  action  under  that  section.  However,  the 
facts  pleaded  are  sufficient  to  constitute  a 
cause  of  action  under  section  785,  Bern.  & 
Bal.  Code,  which  provides:  "Any  person 
having  a  valid  subsisting  interest  in  real 
property,  and  a  right  to  the  possession  there- 
of, may  recover  the  same  by  action  in  the 
superior  conrt  of  the  proper  county,  to  be 
brought  against  the  tenant  in  possession ;  if 
there  is  no  such  tenant,  then  against  the 
person  claiming  the  title  or  some  Interest 
therein,  and  may  have  Judgment  In  such  ac- 
tion quieting  or  removing  a  cloud  from  plain- 
tiff's title."  And  we  think  the  doctrine  an* 
nounced  In  the  cases  cited  Is  of  equal  force 
and  applicability  to  actions  under  this  sec- 
tion. Dolan  V.  Jones,  37  Wash.  176,  79  Pac. 
640,  Is  In  harmony  with  this  view.  Indeed, 
whatever  the  rule  may  have  formerly  been 
In  an  action  to  remove  a  cloud,  strictly 
speaking,  we  think  under  our  present  law 
that  the  defendant  in  an  action  to  try  title 
to  land,  whatever  its  nature,  seldom,  If  ever, 
will  be  permitted  to  urge  in  defense  of  such 
action  that  the  cloud  which  the  plaintiff  is 
seeking  to  remove,  or  the  claim  which  he  is 
seeking  to  quiet  his  title  against  Is  not  a 
cloud  or  is  not  a  valid  claim.  If  this  be  a 
defendant's  attitude,  he  can  have  no  possi- 
ble interest  in  the  action  except  to  avoid  the 
taxation  of  costs  therein  against  him,  and 
this  can  readily  be  avoided  by  a  disclaimer 
on  his  part  What  right  a  defendant  has, 
under  such  circumstances,  to  say  that  the 
plaintiff  may  not  have  a  decree  removing  a 
cloud  which  he  conceives  to  be  such,  or  a 
decree  quieting  bis  title  as  against  a  claim 
which  he  conceives  may  even  In  tlie  slightest 
degree  Impair  the  full  enjoyment  of  his  title, 
is  Indeed  difficult  to  conceive  of. 

[4,  S]  Some  contention  seems  to  be  made  by 
coansel  for  respondents  upon  the  theory  that 
at  the  time  of  the  execution  of  the  quitclaim 
deed  by  Sarah  J.  Walts  to  respondent  L.  R. 
Byrne,  appellant  did  not  have  title  to  the  land; 
but  only  an  option  to  purchase ;  and  that  an 
option  to  purchase  does  not  create  any  in- 
terest In  the  land.  It  is  true  appellant  did 
not  then  have  a  deed,  but  he  had  an  unex- 
pired option  to  purchase,  upon  which  he 
had  paid  the  entire  purchase  pric^  which 
thereby  in  law  became  a  fully  executed  con- 
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tract  of  purcbaBe  v^oa  part,  Teatizig  In 
him  the  equitable  title  to  the  land  aa  against 
Sarah  J.  Waits  and  respondents,  ber  gran- 
tees, wbo  liad  fan  notice  of  appdlant*8  rlgbts. 
Bnt  vr&i  If  amidlant  lud  not  at  that  time 
paid  tbe  pnrdiase  price  and  tberebr  elect- 
ed to  exwdse  bis  option,  such  option  did  not 
ezirire  nntll  March  13,  1911,  more  tban  one 
jear  thereafter,  and  within  which  time  be 
ree^Ted  Ufim  Sarah  J.  Walts  a  warranty 
deed,  in  compliance  with  tbe  option  con- 
tract; which  of  conrse  was  an  election  to 
exercise  the  option  upon  his  pait  within  Its 
\ite,  and  an  acknowledgment  on  her  part 
tbat  she  had  recelred  tlie  full  pnrdiase  iwice 
nlthln  Its  life. 

In  Smith  T.  Bangham.  156  Cal.  869.  104 
Pac.  689,  28  Ll  B.  A.  (N.  S.)  522,  It  Is  said: 
"It  has  been  said  tiiat  an  option  to  purchase 
land  does  not  before  acceptance  vest  In  tbe 
b(^der  of  the  option  an  interest  in  the  land. 
Richardson  v.  Hardwlck,  106  U.  S.  252,  1 
Sop.  CL  213,  27  L.  Ed.  145;  Gustin  v.  Union 
Sdiool  District,  04  Mich.  502,  54  N.  W.  156, 
34  Am.  St  Rep.  361;  Phcenix  Ins.  Co.  t. 
Kerr,  129  Fed.  723,  64  C.  O.  A.  251,  66  L.  R. 
A  560.   On  the  other  hand,  there  are  cases 
holding  that  the  grant,  on  a  valuable  con- 
sideration, of  an  option  to  purchase,  consti- 
tutes tbe  grantee  the  equitable  owner  of  an 
Interest  in  the  property.    House  t.  Jackson 
[24  Or.  88v  S2  Pac.  1027];  Kerr  v.  Day,  14 
Pa.  112.  Sa  Am.  Dec.  526;  Telford  v.  Frost, 
76  Wis.  172,  44  N.  W.  886;  Wall  t.  Ballroad 
Co.,  S6  Wis.  48,  06  N.  W.  867.   At  any  rate, 
Uie  option  Tests  In  tbe  grantee  the  right  or 
privU^  of  acquiring  an  intraest  in  the  land, 
and,  wlioi  accepted,  entitles  him  to  call  for 
specific  performance.   Hawralty  t.  Warren. 
18  K.  J.  Eq.  124,  90  Am.  Dec.  613;  Kerr  t. 
Day,  supra ;  People's  Street  Ry.  Co.  t.  S pen- 
en-,  156  Fa.  80.  27  AU.  113.  86  Am.  St  Rep. 
22;  Gayer  t.  Warren,  170  111.  828.  61  N.  E. 
580.   Such  right,  when  exercised,  must  nec- 
essarily relate  back  to  the  time  of  giving 
the  oiition  (Pe(«)le's  St  Ry.  Co.  v.  Spencer, 
supra),  BO  as  to  cut  oft  Intervening  rights 
acquired  with  knowledge  of  the  existence  of 
the  option.   A  subsequent  purchaser  with  no- 
tice of  a  valid  and  irrevocable  option  would 
certainly  take  subject  to  the  right  of  the  op- 
tion bolder  to  complete  his  purchase.**  We 
are  of  the  opinion  that  as  between  the  par- 
ties the  option  contract  gave  appellant  an  In- 
terest in  the  land  such  as  respondents  were 
boQod  by,  having  notice  thereof,  even  though, 
at  tbe  time  they  acquired  tbe  quitclaim  deed 
from  Sarah  J.  Walts,  appellant  had  not  ex- 
ercised his  option  or  paid  any  part  of  the 
parcbase  price ;  and  tbat  upon  receiving  the 
deed  from  Sarah  J.  Walts  within  the  life 
of  the  option,  thus  evidencing  the  exercise  of 
tbe  option  on  the  part  of  appellant  and  tlie 
receipt  of  the  purchase  price  on  the  part  of 
Sanb  J.  Walts,  tbe  title  acquired  by  appel- 


lant related  back  to  the  date  of  his  acqnirlng 
tbe  option. 

[I]  Some  contmtion  is  made  by  counsel 
tot  respondoit  that  an  actton  for  partition 
cannot  be  maintained  where  the  title  of  the 
plaintiff  Is  questioned ;  in  other  words,  tbat 
appellant  cannot  quiet  his  title  and  have  par- 
tition in  the  same  action.  This  qneetlon  has 
been  decided  adversdy  to  counsel's  conten- 
tion In  Bill  V.  Young;  7  Wash.  83.  84  Pac. 
144,  and  Kromer  t.  Friday,  10  Wash.  ^1,  30 
Pac.  220, 82  L.  R.  A.  671.  Indeed,  our  statute 
relating  to  partition  aeema  to  expressly  so 
provide  In  section  844,  Bon.  ft  BaL  Code,  as 
follows:  "The  rights  of  the  several  parties, 
plalntifTs  as  well  as  dtfoidants,  may  be  put 
in  issue,  tried,  and  determined  In  such  suit,** 
Our  attention  is  called  to  the  case  of  Chap- 
man T.  AU<^  11  Wash.  627,  40  Pac.  218,  as 
onwsed  to  this  view;  bnt  a  careful  reading 
of  that  declslrai  will  show  that  the  plaintiff 
failed  because  he  did  not  state  facts  ahow- 
Inc  that  he  had  any  Interest  in  tlie  land. 

The  spedflc  prayer  of  appellant's  complaint 
might  seem  to  be  somewhat  more  appropriate 
to  an  action  for  qtecific  poformance,  since  It 
asks  that  reoKmdenbi  be  required  to  exe- 
cute him  a  quitclaim  deed  for  an  undivided 
half  Interest  in  tbe  land,  mils  Is  followed, 
however,  by  a  general  prayer  for  **such  fur- 
ther and  different  relief  as  the  court  may 
deem  meet  In  the  premises."  We  are  of  tbe 
oi^ion  that,  if  the  allegations  of  appellants 
complaint,  which  we  have  briefly  summariz- 
ed, are  true,  he  ts  ontltled  to  a  decree  quiet- 
ing his  title  to  an  undivided  half  interest  In 
the  land  as  against  the  claims  of  req)ond- 
&ntx,  and  also  to  partition  of  tbe  land. 

The  judgmoit  of  the  trial  court  Is  reversed, 
with  directions  to  proceed  in  accordance  with 
the  views  here  expressed. 

MOUNT,  a  3„  and  CROW,  GOSE,  and 
CHADWIGK,  JJ.,  concur. 


STATE  V.  HOGG. 
(Suprone  Court  of  Oregon.    Jan.  14,  1913.) 

1.  Criminal  Law  (|  814*) — iNSTBUcnom— 

CONFORMITT  TO  EVIDENCE. 

An  instruction  tiiat  if  tbe  jury  believed 
there  were  other  people  In  tbe  immediate  vicin- 
ity and  tbat  prosecutrix  made  no  outcry.  Ibere 
would  be  a  presumption  that  no  rape  was  com- 
mitted, "unless  she  has  satisfactorily  explained 
why  she  did  not  make  an  outcry,"  is  incorrect 
as  to  the  quoted  part,  where  there  was  no 
evidence  of  any  explanation. 

[Ed.  Kote.--For  other  cases,  see  Criminal 
Law,  Cent.  Die.  |S  1821.  1833, 1830. 1800. 1860, 
1883.  1890,  1^,  1070-1085.  1087  ;  Dec.  Dig. 
8  814.*]  * 

2.  Cbiminai.  Law  {%  800*) — iNSTsnonoira— 

DeFI  NITIONB— NbCESSITT. 

An  Instruction  that,  if  the  jury  believed 
there  were  other  people  in  the  immediate  vicin- 
ity and  tbat  prosecutrix  made  no  outcry,  there 
would  be  a  presumption  tbat  no  rape  was  com- 


mitted 
why 


id  "nnless  she  has  satisfactorily  explained 
Bhe  did  not  make  an  outcry,"  is  Incorrect, 
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where  the  Jai?  wu  not  Informed  u  to  what 
would  be  a  satUfactorjr  explanation. 

tBd.  Note.— For  other  caaea,  see  Criminal 
Law.  Cent  Dtf.  H  1808-1810;  102;  Dee.  Dig. 

1 8oa*] 

3.  Obihzetai.  Law  Q  851*)  —  Flxoht  —  Etx- 

DINCC 

Althonxh  it  ia  competent  to  prove  Sight 
after  a  crime,  yet  the  fact  muBt  be  determined 
bs  the  movements  of  the  defendant,  and  the  ad- 
mission of  evidence  as  to  tlw  travela  of  a  posse 
who  were  searchlnt  for  him  is  error. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  H  776,  778-78S,  920-832;  Dec. 
Dig.  IS61.*] 

4.  Gbiuikal  Law  ^  SIS*)— Fught—Iiisibuo- 

TIONS. 

An  instruction  that  flight  la  a  feet  which 
the  Jury  might  consider  In  determining  guilt 
was  faulty,  in  that  it  did  not  advise  the  jury 
to  consider  other  facts,  where  there  was  evi- 
dence of  other  reasons  than  teax  of  arrest  for 
causing  the  defendant  to  flee. 

rSd.  Note.— For  othar  cases,  see  Criminal 
^^Cent  Dig.  H  1022,  1986;  Dec  Dig.  | 

B.  CBIKtNAL  Law  ({  351*)— FuoHl^ADluasi- 

BIUTT  or  Evidence. 

To  explain  his  departure  after  an  offense, 
a  defendant  may  show  tbat  he  was  id  danger 
of  being  mobbed  in  the  vicinity  and  that  a 
certain  person  had  made  threats  of  violence 
against  him. 

[fid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  776,  Dea  Dig.  S 
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Appeal  from  Circuit  Court  Union  Oonnty ; 
J.  W.  Knowles,  Judge. 

William  Hogg  was  convicted  of  rape^  and 
he  appeals.  Reversed. 

Turner  Oliver,  of  La  Grande,  for  appel- 
lant F.  S.  Ivanhce,  Dlst  Atty.,  of  Ia 
Grande,  ttor  the  Stat& 

BUBKBTT,  J.  [1]  Among  otbm,  the  coiurt 
gave  to  the  Jury  the  following  chaige:  "I 
iDstmct  you,  gentlemen  of  tibte  Jury,  tbat  If 
yon  beUere  from  the  evidence  at  the  time 
of  the  allied  rape  other  people  were  at  the 
same  time  In  the  Immediate  vicinity,  who 
might  easily  have  heard  her  had  she  made 
any  outcry,  and  that  she  In  fact  made  no 
outcry  at  the  time  the  doFendant  was  at- 
tempting to  have  connection  with  her,  these 
facts  will  tend  to  raise  a  presumption  tliat 
no  rape  was  committed  upon  her  at  ttie  time, 
unless  she  has  satisfactorily  e^Uilned  why 
dhe  did  not  make  an  outcry  or  call  fbr  help 
at  the  time."  The  Instruction  was  ^ven  as 
reauested  by  the  defendant,  vxcegt  the  added 
clause  "unless  she  has  satisfactorily  explain- 
ed why  she  did  not  make  an  outcry  or  call 
for  help  at  the  tlmei"  The  defendant  except- 
ed to  this  amendment,  and  It  Is  objectionable 
on  two  grounds.  The  first  Is  that  there  was 
no  evidence  or  pretense  that  the  prosecutrix 
had  attnnpted  to  explain  why  she  did  or  did 
not  make  an  outcry  or  call  tot  help.  After 
she  had  been  examined  and  re-examined  by 
both  the  prosecution  and  the  defense,  she 
finally  testified  that  she  holloed  several  times. 
Her  testimony  In  part  vraa  tliat  the  defend- 


ant came  to  hex  fatb^a  residence^  irtiidi  la 
a  short  distance  from  the  home  ot  the  de- 
faidanfB  slstw,  who  la  married,  and  told 
the  prosecidTlx  tbat  Ua  sister  wanted  to 
see  her.  She  tiien  accompanied  the  deCiBid- 
ant  across  the  fields  towards  his  sister's 
house  Instead  ot  going  1^  tSie  road  leading 
from  one  i^ace  to  the  other.  Hie  prosecutrix 
says  that  Juat  before  arriving  at  their  des- 
tination the  defendant  seized  her,  palled  her 
into  what  she  calla  a  C!hl<^ai  houae,  a  build- 
ing 166  feet  from  the  sister^  dwelling  bons^ 
laid  ber  upon  the  ground,  and  consumed  a 
half  of  an  hour  in  performing  tbe  aexoal 
act  She  says,  too,  that  ntbet  he  let  her  up 
she  wait  to  tbe  house  and  asked  the  de- 
fendant's sister  what  she  wanted  and  was 
told  by  that  lady  that  nothing  was  wanted 
of  bar.  She  thai  returned  to  her  tether's 
house  In  company  with  ttie  defendant;  who 
mounted  bis  horse  which  he  bad  left  there 
and  rode  away,  and  she  soon  afterwards,  at 
the  quesUonlng  of  her  parent,  told  him  ^fhat 
had  occurred.  Tbe  sister,  althoui^  at  home 
during  this  time,  denied  that  the  proeeeutriz 
had  beoi  at  her  house  or  that  die  had  aeea 
or  spoken  to  her  at  all  on  the  occadon  men* 
tloned.  The  defmdant  uttorly  denied  the 
charge.  As  steted,  there  was  no  evidence  of 
any  explanation  by  the  prosecutrix  about 
maktog  or  not  making  an  outcry.  In  this  re- 
spect therefore  the  Instruction  was  an  ab- 
stract direction  not  Justified  the  testimo- 
ny, and  hoice^  unAet  many  authorltlea  In 
this  stoto.  It  was  erroneous.  Breon  v.  Hen- 
kle,  14  Or.  494,  IS  Pac.  289;  Woodward  v. 
O.  R.  N.  Co..  18  Or.  289,  22  Fac  1076; 
State  V.  Bowker,  26  Or.  809,  38  Pac.  124; 
Anderson  v.  O.  B.  M.  Co.,  45  Or.  211,  77 
Pa&  118. 

[t]  Again,  the  Jury  was  left  uninformed  as 
to  what  would  be  a  satisfactory  e^lanation. 
If  her  failure  to  call  for  help  was  Induced 
by  fear  or  torca  or  threato  overcoming  her 
will  on  that  subject,  it  would  be  satisfactory 
in  point  of  law.  If  her  explanation  were 
based  upon  pleasing  promises  or  presents  or 
some  other  sudi  Indncemeuts,  It  would  not 
be  satlsfoctory.  The  Jury  should  not  have 
been  left  to  determine  this  queetfam  undv 
the  Instructton  given. 

[3]  ^e  only  remaining  error  wbldi  we 
will  consider  Is.  that  growing  out  of  the  pro- 
cedure of  the  'court  relating  to  an  alleged 
filght  of  the  defoidant  It  Is  related  in  the 
testimony  that  the  crime  was  nnnmltted  be* 
tween  12  and  1  o'clock  p.  m.  of  Sunday, 
July  16,  1911,  to  Union  county.  Tko  defend- 
ant was  taken  Into  custody  to  Baker  coun^ 
three  or  four  days  afterwards.  W.  A.  Max- 
well, the  Justice  of  the  peace  who  Issued 
a  warrant  for  the  arrest  of  the  defendant  on 
the  charge  mentioned,  testified  that  on  Tues- 
day and  Wednesday  follo^ng  the  occurrence 
described  to  the  todtctmoit  he  summoned  a 
posse,  and  tb^  went  out  searchti^  for  the 
defendant  for  the  purpose  of  arresttog  him. 
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Over  the  objection  of  tbe  defeod&nt  on  tbe 
srotmd  tltat  It  was  incompetent.  Irrelevant, 
and  immaterial,  tbe  witness  wag  allowed  to 
testify  tbat  tbey  "traTeled  about  36  miles 
the  first  day  and  tbe  second  perhaps  not  over 
30,  tbat  Is  with  tbe  team,  and  tbey  walked 
S  or  10  miles  that  day."  Although  It  Is  com- 
petent to  prove  the  flight  of  a  defendant  aft- 
er committing  an  offense,  yet  the  fact  of 
Bodi  an  escape  is  to  be  determined  by  the 
noTements  of  tbe  defendant,  and  not  by 
those  of  the  ones  going  to  search  for  him. 
It  was  an  error  to  admit  the  testimony  about 
the  travels  of  Maxwell  and  his  companions, 
especially  as  it  Is  shown  by  tbe  testimony 
that  his  posse  was  not  snoeeBsfal  In  captor* 
Ing  the  defendant 

Witb  the  aid  of  the  defendant's  brother, 
two  men,  named  Bennett  and  Draper,  went 
to  a  point  in  Baker  county  where  the  broth- 
er brought  the  defendant  Into  their  pres- 
ence, and  they  conveyed  bim  under  arrest 
direct  to  La  Grande  without  taking  him  be- 
fore the  magistrate  who  issued  tbe  warrant 
On  the  cross-examination  of  Bennett  on  this 
point  the  defendant's  counsel,  referring  to 
the  neighborhood  in  which  the  prosecutrix 
lived,  asked  this  qnestion:  "On  account  of 
the  ferocious  excitement  of  the  people  over 
there  it  would  not  have  been  good  for  him  to 
have  stopped  there?"  This  was  objected  to 
by  the  counsel  for  the  state  as  Incompetent 
irrelevant,  and  immaterial,  and  the  court  sus- 
tained the  objection.  It  was  contended  by 
the  defendant  in  m^anation  of  bis  going 
to  Baker  connty  that  he  went  to  avoid  an 
altercation  with  one  Bumham.  There  was 
testimony  tending  to  show  that  Bumham 
and  the  defendant  had  quarreled  over  the 
affections  of  a  young  woman  other  than  the 
prosecutrix.  Tbe  father  of  this  damsel,  the 
subject  of  their  altercation,  testified  that  his 
daughter  had  discarded  Bumham  for  the 
defendant  and  related  tbat  the  former  had 
made  threats  against  the  latter.  He  waa 
then  asked  to  state  whether  he  told  the  de- 
fendant how  Bumham  felt  toward  him.  Sus- 
taining the  objection  of  the  prosecution,  the 
court  refused  to  allow  this  question  to  be 
answered. 

[4]  On  the  qnestion  of  flight  the  court 
gave  this  Instruction:  'There  has  been  some 
testimony  Introduced  in  the  trial  of  tills  case 
for  the  purpose  of  showing  that  soon  after 
the  alleged  commission  of  the  crime  the  de> 
fendant  fled  from  tbe  vicinity  of  where  the 
crime  Is  alleged  to  have  been  committed.  I 
instruct  yon  that  the  flight  Is  a  fact  and  dr- 
cnmatance  whldi  you  have  a  right  to  take 
into  consideration  In  determining  tbe  ques- 
tion of  the  guilt  or  Innocence  of  the  defend- 
ant" The  defendant  excepted  to  this  In- 
■tmctlon  as  well  as  the  rulings  of  the  court 
on  the  admissibility  of  the  testimony  al* 
ready  noted. 

[i]  It  was  competent  for  the  defendant  to 
tfunr  not  mly  that  he  was  In  danger  of 
Ulnt  mobbed  In  the  Tidnitar,  but  also  that 


Bumham  made  threats  of  violence  against 
him  all  for  the  purpose  of  explaining  his 
departure  from  Union  county  to  Baker  coun- 
ty. In  Battffli  T.  Stat^  80  Ind.  304,  the  court 
held  tbat  for  the  purpose  of  aiding  the  Jury 
In  properly  determining  tbe  weight  to  be  at- 
tached to  the  circumstance  of  the  defendant's 
flight  it  was  competent  for  him  to  show  what 
was  the  manner  of  the  persons  present  at 
the  occurrence  complained  of  and  whether 
they  followed  him  up  threatening  violence. 
In  Bradbum  v.  United  States.  8  Ind.  T.  604, 
64  S.  W.  660,  the  principle  is  laid  down,  as 
stated  In  the  words  of  the  syllabus,  that: 
"Where  on  a  trial  for  murder  the  state 
proved  that  the  defendant  left  the  state  Im- 
mediately after  the  homicide  which  he  claim- 
ed was  in  self-defense,  It  was  error  to  ex- 
clude disinterested  evidence  that  he  was  ad- 
vised to  leave  to  escape  injury  from  friends 
of  the  deceased."  State  v.  Desmond,  109 
Iowa,  72,  80  N.  W.  214;  Evans  v.  State  (Tex. 
Gr.  App.)  76  S.  W.  467.  All  the  circumstanc- 
es of  the  supposed  flight  of  the  defendant 
should  be  allowed  to  go  to  tbe  Jury,  and  the 
Instruction  should  cover  not  only  the  theory 
of  the  prosecution  but  also  that  of  the  de- 
fendant The  direction  of  the  court  on  the 
question  of  flight  Is  faulty  in  that  It  does  not 
advise  the  Jury  to  take  this  fact  into  con* 
slderation  with  other  facts  and  circumstances 
of  the  case,  neither  does  it  authorize  the 
Jury  to  consider  the  conditions  under  which 
the  escape  was  made  If  made  at  all.  In 
State  V.  Falrlamb,  121  Mo.  137,  148,  26  S.  W. 
896,  898,  the  court  says:  "It  is  not  every 
going  away  from  the  place  of  the  homicide 
that  raises  a  presumption  of  the  guilt  of  the 
accused,  and.  when  the  facts  tend  to  show 
that  the  purpose  of  going  away  was  not  to 
avoid  arrest,  the  Instruction  should  be  so 
framed  as  to  include  all  tbe  circumstances 
that  the  defendant  may  have  the  beneflt  of 
such  explanatory  facts."  There  are  prece- 
dents, It  ia  trae,  that  sustain  the  instruction 
given  as  a  mere  platitude;  but  authorities 
founded  on  better  reason  teach  us  tbat  the 
Jury  should  be  Instracted  further  to  the  ef- 
fect that  they  must  take  Into  consideration 
the  circumstances  and  all  the  facts  accom- 
panying the  departure  in  connection  with 
other  facts  proven  in  the  case  and  deter- 
mine wliether  or  not  the  flight  was  from  a 
consciousness  of  guilt  or  from  mere  coward- 
Ice  or  waa  a  genuine  Journey  In  good  faith, 
without  reference  to  the  accusation.  It  may 
be  that  an  innocent  man  is  dismayed  at  cir- 
cumstances which  are  apparently  against  him 
and  has  not  the  courage  to  stand  his  ground 
and  so  takes  to  flight  It  may  be,  also,  that 
his  departure  is  attributable  to  an  entirely 
difTerent  cause,  or  to  the  Influence  of  friends. 
He  is  enUUed  to  develop  all  these  circum- 
stances before  the  Jury  in  explanation  of 
his  course,  and  the  Instruction  of  the  court 
should  be  broad  enough  to  give  blm  the  bene- 
flt of  such  testimony  If  true.  Tbe  following 
precedents  on  this  subject  may  In  helpful; 
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Hickory  t.  U.  S.,  160  U.  S.  408,  16  Sup.  Ct 
327,  40  L.  Ed.  474;  Alberty  t.  U.  S.,  162  U. 
S.  SOI,  16  Sup.  Ct  864,  40  L.  Ed.  1051 ;  State 
T.  Poe,  123  Iowa,  118,  98  N.  W.  587,  101  Am. 
St  Rep.  307 ;  White  v.  SUte,  111  Ala.  02,  21 
South.  330. 

There  are  numerous  other  errors  predlcat* 
ed  on  persistence  of  the  prosecutor  In  asking 
questions  which  were  leading,  the  examlna- 
tlon  of  minor  collateral  Issues  tnmiaterlal 
in  their  nature,  and  the  refusal  of  the  court 
to  grant  a  new  trial ;  but  all  these  will  prob- 
ably be  obviated  at  another  bearing.  Hence 
tb^  are  not  considered  here. 

The  Judgment  of  the  court  below  la  re- 
versea 

BBAN,  X,  concora  In  the  result 


MORGAN  T.  BROSS. 
(Supreme  Court  of  Or^on.    Jon.  14,  1913.) 

1.  Appeal  and  Esbob  (!  1048*)— Habmless 
Ebbob — <^xiE8'noNs  TO  Witness. 

Error  in  a  personal  injury  case  in  over- 
roling  an  objection  to  a  question  calling  for  re- 
marks which  were  made  by  by-standers  and  not 
part  of  the  res  gests  is  harmless  where  the 
witness  replies  that  he  does  not  remember  any 
such  ronarks. 

[Ed.  Note.— For  odier  cases,  see  Appeal  and 
Error,  Cent  Die.  SS.  41^^-4145.  4151,  4ie&- 
4160;  Dec  Dig.  |  1048.*} 

2.  Vauaqmb  (%  168*)— EviDEHCB — Extent  of 

InJUBY — COMI'LAINT. 

Where  the  complaint  in  a  personal  injury 
case  charged  that  the  injury  permanently  Im- 
paired pmntiFs  hearing  on  the  left  side,  the 
testimony  of  a  doctor  that  hearing  on  that  side 
was  not  totally  destroyed  was  properly  admitted, 
since  it  tended  to  establish  the  allegation  of 
the  pleading  though  it  did  not  go  to  the  same 
extent 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  |8  441-444;  Dec.  Dig.  }  16&*] 

5.  NEOLIGENCB  (i  6*)— LlABILITT  OF  CONTKAO* 
TOB — FaLLINO  of  MATEKZAt. 

Where  a  contractor  for  a  building  neglected 
to  provide  a  temporary  floor  to  protect-persons 
working  beneath,  as  required  by  Laws  1911,  p. 
16,  1  1,  and  a  city  ordinance,  and  a  plumber 
was  injured  from  a  tailing  brick,  the  contractor 
was  liable,  regardless  of  how  the  brick  happened 
to  falL 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  8;  Dec.  Dig.  S  6.*] 

4.  NBGLIOENCE  ({  6*) — LlABILITT  OF  CON- 
TBACTOB— FaLLINQ  MaTEBUL. 

The  contractor  could  not  In  such  case  es> 
cape  liability  by  showing  that  a  carpenter  had 
agreed  to  construct  the  temporary  floor. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  8;  Dec  Dig.  {  6.*] 

6.  Appeal  and  Ebbob  ({  1048*)— Habmless 
Ebbob— Impbopeb  Question — Answbb  Not 
Bbsponbive. 

Where  an  answer  to  an  improper  question 
is  not  responsive,  error  in  overruling  an  olijee- 
tion  to  the  question  Is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  4140-^146,  4151.  4158- 
4160;  Dec.  Dig.  {  1048.*]  I 


6l  Nbolioence  a  6*) — ^TiOLATioir  tm  Obdi- 

nancx— Tempobabt  Floob. 

The  violation  of  a  ci^  ordinance  requiring 
the  laying  of  temporary  floors  in  buildings  un- 
der construction  is  negligence  per  se. 

[Ed.  Note — For  other  cases,  see  Negligent 
Cent  Diff.  |  8;  Dec.  Dig.  i  6.*] 

7.  Appeal  and  Ebbob  (|  1170*)— Habmless 
Ebbob  —  Inbxbdotiok  —  GBomro  fob  Rb- 

VEBBAL. 

Under  Const  art  7,  f  3,  providing  that  If 
the  Supreme  Court  shall  find  that  a  judgment 
is  such  as  should  have  been  rendered,  they 
shall  affirm  notwithstanding  any  error  below, 
the  giving  of  an  instruction,  in  a  personal  In- 
jury case,  that,  if  plaintiff  was  not  guilty  of 
contributory  negligence,  the  jury  should  award 
him  the  "full  amount  ox  danutgee"  sustained  by 
reason  of  the  hurt  was  not  reversible  error 
where  a  consideration  of  the  whole  testimimj 
and  the  instructions  as  preserved  in  the  record 
and  of  the  verdict  showed  that  the  jury  must 
have  understood  the  quoted  phrase  to  mean  the 
pecuniary  loss  sustained  and  not  the  loss 
claimed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  4032,  4066.  4075,  4098, 
4101,  4454.  4540-45&;  Dec  Dig.  |  Uio.*} 

Appeal  from  Gfrcolt  Coort,  Uultnomoh 
County ;  Heniy  B.  MeOinn,  Judge- 
Action  by  A.  B.  Uorgan  against  Albert 
Broas.   From  a  Jndgmrat  for  plaintlfr,  de- 
fendant appeals.  Aflbmed. 

This  Is  an  action  to  recover  damages  for 
a  personal  injury.  The  complaint  charges 
generally  that  the  defendant  is  a  contractor 
and  as  such  was,  on  March  9.  1911,  erect- 
ing In  Portland  the  walls  of  a  brick  build- 
ing which  had  been  extended  to  the  fourth 
story  without  constructing  any  temporary 
floors  to  protect  life  and  limb  of  the  work- 
men, as  required  by  and  in  violation  of  or- 
dinance No.  21466  of  that  city,  entitled,  en- 
acted, approved,  and  taking  effect  as  alleg- 
ed; that  the  plaintiff  is  a  plumber  and  at 
the  time  stated  was  installing  in  the  build- 
ing pipes,  which  labor  required  him  to  be 
about  the  first  floor  Immediately  beneatii 
where  the  defendant  and  his  wrvanta  were 
then  working ;  that,  well  knowing  the  plaintiff 
to  be  in  such  place  and  that  it  was  dangerous, 
the  d^endant  wrongfully  and  carelessly  drop- 
ped a  brick  which,  falling,  struck  the  plain- 
tiff's forehead,  causing  a  deep  wound,  shock- 
ing his  nerves  and  permanently  impairing  his 
hearing  on  the  1^  side,  to  his  damage,  gen- 
eral and  special.  In  the  sum  of  $4,126,  for 
which  Judgment  was  demanded.  Th»  answer 
denied  the  material  averments  of  the  com- 
plaint, and  for  further  defense  alleged.  In  ef- 
fect that  well  knowing  the  defendant  and 
his  employes  were  working  on  the  wall  of  the 
fourth  story,  and  having  been  warned  not  to 
go  beneath  them,  the  plaintiff  disobeyed  sudi 
admonition  and  negligently  went  undo*  the 
place  where  such  work  was  in  progress,  when 
he  was  struck  by  something  and  hurt  which 
injury  resulted  from  bis  negligence,  and  the 
place  be  occupied  was  a  risk  which  be  as- 
sumed. The  reply  denied  the  allegation  of 
new  matter  in  tbe  answer,  and,  the  cause 
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bavliig  been  tried,  resulted  In  a  verdict  and 
Jndgmait  for  plaintiff  la  the  sum  of  $1,000» 
and  tbe  defeodant  appeals. 

F.  S.  Senn,  of  Portland  (Banch  &  Senn,  of 
Portland,  on  tbe  brief),  for  appellant.  O.  O. 
Schmitt,  of  Portland,  for  respondeat 

MOOBB,  J.  (after  stating  tbe  facts  as 
above).  This  action  is  based  in  part  on  an 
alleged  breach  of  duty  enjoined  by  an  act. 
Initiated  by  petition  and  ratified  by  a  major- 
ity of  tbe  votes  cost  in  favor  of  tbe  measure 
at  an  election  held  November  8,  1910.  Laws 
Or.  1011,  c.  a  Section  1  of  that  statute,  as 
far  as  material  herein,  reads:  "All  owners, 
contractors,  subcontractors,  corporations  or 
persons  whatsoever,  engaged  In  tbe  construc- 
tion •  •  •  of  any  building  •  •  •  shall 
see  that  all  *  *  *  floor  openings  and  sim- 
ilar ^ces  of  danger  shall  be  inclosed; 
*  *  *  and  generally,  all  owners,  contract- 
ors, subcontractors  and  other  persons  having 
charge  of,  or  responsible  for,  any  work  in- 
volving a  risk  or  danger  to  the  employes  or 
tbe  public,  shall  use  every  device,  car^  and 
precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb, 
Uznlted  only  by  the  necessity  for  preserving 
tbe  efficiency  of  the  structure,  *  •  •  and 
without  regard  to  the  additional  cost  of  suit- 
able material  or  safety  appliance  or  devices." 
TJpon  a  amvlctlon  for  a  failure  to  comply 
with,  or  for  a  violation  of,  the  provisions  of 
■nch  act,  the  person  found  guilty  thereof  Is 
subject  to  a  fine  and  imprisonment  or  both, 
which  pecuniary  punishment  or  forcible  de- 
tention of  bis  person  does  not  affect  or  lessen 
his  dvil  liability.  Second  3.  This  action  is  al- 
so predicated  In  part  upon  ordinance  No. 
21456  of  the  city  of  Portland  which  makes  it 
incumbent  upon  all  owners,  or  their  agents, 
of  buildings  in  the  course  of  construction  to 
provide  temporary  floors,  built  of  scaffold 
planks  laid  close  togetb^,  or  with  other  suit- 
able materials  for  the  protection  of  life  and 
limb  of  the  workmen  in  such  structures.  In 
view  of  these  enactments,  the  errors  relied 
upon  to  secure  a  reversal  of  the  Judgment 
will  be  examined. 

[1]  James  Begg  as  plaintiff's  witness,  hav- 
ing testified  that  he  was  at  the  building 
when  the  casualty  occurred,  was  permitted, 
over  objection  and  exception,  to  be  interrog- 
ated in  chief  as  follows:  "Was  there  any- 
thing said  Immediately  after  the  accident  by 
any  one  which  had  reference  to  this  particu- 
lar accident?"  He  replied:  "Not  that  I  re- 
meml)er  at  alL"  If  It  be  assumed  that  an  ob- 
servation of  a  spectator  with  respect  to  the 
cause  or  effect  of  the  injury  was  not  so  in- 
separably connected  with  the  accident  as  to 
be  a  part  of  the  res  gestee,  the  answer  given 
by  the  witness  shows  that  no  prejudice  could 
bave  resulted  to  the  defendant 

[2]  Dr.  J.  B.  Both  was  questioned  as  to  the 
injury  sustained  by  the  plaintiff  by  reason  of 
tbe  accident  as  fallows:  "You  would  say 
that  tbe  bearing  in  bis  left  ear  is  totally  de- 
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stroyed?"  The  witness  ntfoitted:  '^o,  not 
totally  destroyed.'*  After  the  answer  was 
given,  it  was  objected  to  on  the  ground'that 
It  was  Incompetent,  Irrelevant,  and  immate- 
rial, but  tbe  obJecti(Hi  was  overruled  and  an 
exception  allowed.  It  will  be  remembered 
that  the  complaint  charged  that  the  injury 
permanently  Impaired  plaintiff's  bearing  on 
the  1^  side.  The  answer  of  the  witness, 
who  was  a  spedalist,  did  not  go  to  the  ex- 
tent of  the  Initiatory  pleading,  but  it  tended, 
in  degree  at  least,  to  establish  the  allega- 
tion mentioned,  and  was  therefore  admissi- 
ble. 

[3]  It  is  maintained  that  the  testimony  of- 
fered by  tbe  plaintiff,  when  he  first  rested,  was 
Insufficient  to  be  submitted  to  the  Jury,  and, 
this  being  so,  an  enor  was  committed  in  de- 
nying a  motion  for  a  Judgment  of  nonsuit  It 
was  admitted  that  tbe  object  cansli:^  the  In- 
Jury  fell  from  some  place  immediately  above 
that  occupied  by  the  plaintiff,  but  whether  or 
not  It  was  a  brick  dropped  by  the  defraidant 
or  his  workmen,  or  pushed  off  the  scaffold  on 
which  they  were  standing,  or  dislodged  from 
the  top  of  tbe  wall,  it  was  impossible  for 
plaintiff's  witnesses  to  explain.  As  we  view 
the  law,  the  failure  particularly  to  trace  tbe 
cause  of  the  injury  beyond  tbe  mere  foiling  of 
some  object  whldk  produced  a  hurt  was  un- 
important, for  the  enactments  to  which  atten- 
tion has  been  called  imposed  upon  the  de- 
fendant, as  the  contractor  engaged  in  the  con- 
struction of  a  building,  the  duty  of  providing 
a  temporary  floor  composed  of  sndi  material 
and  laid  in  such  a  manner  as  to  bave  pre- 
vented an  accident  of  that  Und. 

[4]  It  is  contended  that  an  error  was  com- 
mitted in  not  permitting  the  defendant  to  in- 
troduce evidence  to  show  that  the  person  who 
had  charge  of  the  carpenter  work  on  the 
building  in  which  the  accident  happened  had 
engaged  to  construct  the  temporary  floors 
therein.  The  obligations  to  lay  such  cover- 
ings, in  order  to  protect  the  life  and  limbs  of 
persons  employed  in  a  building  under  con- 
struction, having  been  placed  by  the  stat- 
ute and  ordinance  referred  to  on  a  contrac- 
tor, the  defendant  who  sustained  that  rela- 
tion to  the  owner,  could  not  escape  liability 
for  a  neglect  to  comply  with  such  require- 
ments by  showing  that  the  carpenter  bad 
agreed  to  discharge  that  duty. 

[{]  John  Bross,  as  the  defendant's  witness, 
having  testified  on  cross-examination  that 
there  was  danger  of  material  falling  firom 
the  place  where  the  bricklayers  were  work- 
ing when  the  plaintiff  was  hurt  was  asked : 
"Well,  if  your  men  were  careful,  they  would 
not  drop  any  brick  down  there?"  An  objec- 
tion to  this  question  having  been  overruled 
and  an  exception  allowed,  the  witness  re- 
plied in  effect  that  persons,  other  than  ma- 
sons, who  were  working  on  the  building  might 
knock  a  brick  off  the  scaffold.  It  will  be 
seen  that  tbe  answer  was  not  responsive  to 
the  inquiry,  and  for  that  reason  no  prejudice 
could  have  resulted  to  the  defendant  if  it 
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were  admitted  that  the  question  did  not  come 
wItMn  the  strict  rule  of  crosa-eiaml  na  tlon. 

[<]  In  referring  to  tbe  ordinance  requiring 
the  laying  of  temporary  floors,  the  court  told 
the  jury,  In  effect,  that  such  an  enactment 
had  the  same  force  and  effect  aa  a  state 
statute,  and  that  a  foUure  to  comply  with 
the  requirements  of  mnnlclpal  law  was  neg- 
ligence per  se.  An  exception  having  been 
taken  to  this  part  of  tbe  charge,  It  Is  main- 
tained that  an  error  was  committed  In  the 
use  of  the  language  employed.  In  Beck  t. 
Vancouver  R  Co.,  25  Or.  32,  39.  34  Pac.  753, 
755,  the  jury  were  charged  as  follows:  "It 
Is  not  neglect  of  the  company  per  se  to  run 
their  trains  faster  than  the  ordinance  of  the 
city  allows."  An  exception  was  taken  by  the 
plaintiff's  counsel  to  the  language  thus  em- 
ployed, but  In  affirming  a  judgment  i%ndered 
for  the  defendant  It  was  ruled  that  no  error 
was  thereby  committed. 

The  principle  thus  announced  was  follow- 
ed in  Eunz  v.  Oregon  Railroad  &  N.  Co.,  51 
Or.  191,  207,  93  Pac  141,  94  Pac.  504,  where 
it  was  held  that  in  permitting  a  locomotive 
to  be  run  at  the  rate  of  20  or  30  miles  an 
hour  In  the  city  of  Portland  where  tbe  maxi- 
mum speed  for  the  operation  of  trains  was 
fixed  by  ordinance  at  six  miles  an  hour  was 
a  circumstance  from  which  negligence  might 
reasonably  be  inferred.  In  that  case  the  In- 
•fury  complained  of  occurred  at  a  country 
road  crossing,  and,  though  such  highway  was 
within  the  limits  of  the  city,  the  country 
at  that  place  was  sparsely  settled.  It  was 
intimated  that  a  municipal  regulation  pre- 
scribing the  rate  of  speed  at  which  a  loco- 
motive might  he  operated  within  the  limits 
of  a  city  could  be  so  restrictive  as  to  defeat 
the  speedy  transportation  of  passengers  and 
malls,  thereby  demonstrating  that  an  ordi- 
nance of  tbe  kind  then  under  consideration 
might  be  80  unreasonable  as  to  authorize  a 
court  to  declare  It  ineffective.  In  view  of 
such  circumstance  It  was  determined  that 
tbe  rate  of  speed  at  the  place  indicated  did 
not  afford  conclusive  evidence  of  negligence. 

In  Peterson  t.  Standard  Oil  Co.,  65  Or. 
511,  520,  106  Pac  337,  341  (Ann.  Cas.  1912A, 
625),  in  referring  to  the  doctrine  promulgat- 
ed in  Beck  v.  Vancouver  R  Co.,  supra,  Mr. 
Justice  McBride  says:  "It  must  be  con- 
fessed, however,  that  mady  courts,  and  per- 
haps the  majority,  draw  no  distinction  be- 
tween the  state  laws  and  dty  ordinances; 
but  it  seems  to  tiave  been  the  opinion  of  this 
court,  in  an  early  case,  that  a  violation  of 
such  ordinance  does  not  constitute  negli- 
dence  per  se,  but  is  only  evidence  from  which 
n^Ugence  may  be  inferred."  In  that  case 
ia  set  forth  an  excerpt  from  1  Thompson  on 
Negligence,  8  11,  where  that  distinguished 
author  <dearly  shows  that,  as  a  rule  of  evi- 
dence, no  distinction  should  be  made  be- 
tween a  state  statute  and  a  municipal  ordi- 
nance commanding  or  prohibiting  the  doing 
of  a  particular  act  The  weight  of  autbori^ 
Bupporu  the  legal  principle  and  It  Is  be- 
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lleved  that  maou  sustains  tbe  rule,  stated 

by  the  trf&l  eoort^  that  a  violation  of  the 
provisions  of  the  ordinance,  requiring  the 
laying  of  temporary  floom  In  buildings  im- 
der  construction,  constitutes  negligence  per 
se,  and  that  no  error  was  committed  In  ao 
instructing  the  jury. 

[7]  In  another  part  of  tbe  charge  the  court 
told  the  jury,  in  effect,  that.  If  they  found 
from  the  evldoice  tbat  tbe  plaintiff  was  not 
guilty  of  contributory  negligence^  theiy  should 
award  him  the  full  amount  of  damages 
which  they  consldravd  he  bad  sustained  by 
reason  of  the  hurt.  An  exc^ttlon  tanTlng 
been  taken  to  Qie  phrase  "full  anunmt  of 
damages,"  It  Is  Indsted  tbat  sn  error  was 
committed  in  using  the  term.  The  case  of 
Boat  T.  Brooklyn  Hd^ts  R  Co.,  10  Appu 
Dir.  477,  41  N.  T.  Snpp.  1069,  was  an  action 
to  recover  damages  for  an  injury  to  a  dilld 
who  had  been  run  over  by  one  of  def^dant's 
electric  cars.  Tbe  sum  claimed  In  the  com- 
plaint as  the  measure  of  the  Injury  sus- 
tained was  $00,000.  In  charging  the  jury 
the  court,  referring  to  the  plalniJff,  said: 
"You  will  give  her  whatever  you  find  that 
damage  has  been.  If  you  decide  to  give  her 
anything,  to  tbe  full  amount,  without  any 
reservation,  giving  her  all  tbat  she  Is  en- 
titled to  by  way  of  compensation  for  the  pe- 
cuniary or  money  loss  she  has  sustained  by 
reason  of  tbe  hurt  that  has  come  to  her." 
An  exception  having  been  taken  to  the  lan- 
guage used,  the  defendant's  counsel  obs^v- 
ed:  "All  they  can  give  is  an  adequate  com- 
pensation for  tbe  Injury  which  this  plain- 
tiff has  sustained."  To  this  remark  the 
court  replied :  "What  I  mean  to  say  is  that 
they  are  to  give  full  damages  that  will  be 
adequate  to  the  money  loss  sustained  by 
this  child  by  reason  of  the  hurt"  An  ex- 
ception was  also  taken  to  this  last  expres- 
sion. In  reversing  a  judgment  for  the  plain- 
tiff, the  court  said:  "Without  passing  upon 
the  question  whether  technical  error  was 
committed  In  the  charge  which  was  tbe  sub- 
ject of  exception,  we  are  of  opinion  tbat  tbe 
charge  as  a  whole  conveyed  to  the  jury  the 
wrong  impression  as  to  the  extent  of  what 
would  be  adequate  compensation,  which  may 
have  led  them  to  award  the  very  large  ver- 
dict which  they  did — a  verdict  which  seems 
excessive  In  amount  baaed  upon  any  fair 
construction  of  the  evidence."  Tbe  report 
of  that  case  does  not  show  the  amount  of 
the  verdict 

In  City  of  Peoria  v.  Simpson,  110  lU.  294, 
304  (51  Am.  Rep.  683),  the  jury  were  told, 
in  tbe  trial  of  an  action  to  recover  damages 
for  an  injury,  that  If  they  should  find  from 
the  evidence  that  the  plaintiff  had  estab- 
lished his  case  and  was  entitled  to  a  ver^ 
diet  it  tlien  became  their  "duty  to  fix  such 
damages  at  the  full  sum  that  the  whole  evi- 
dence shall  prove  to  be  Just  and  reasonable^** 
An  exception  having  been  taken  to  this  part 
of  the  charge  It  .  was  ruled,  in  reversing  the 
judgment;  that  Qm  lastmctlon  was  Gtlcnlat- 


Digitized  by 


FIIU3T  NAT.  BAinC  T.  BUSK 


121 


«d  to  create  Id  the  mind!  of  the  Jury  tbe  be- 
Utf  tbat  tt  ma  tDemnbeDt  npos  them.  In 
caae  th^  ft»imd  for  the  jdalntUC,  to  fix  the 
dami^eB  at  the  highest  poealble  aoioiint  the 
erldoice  would  faaOtr. 

In  Qulnard  t.  Knapp-Stout  &  Co.  Com- 
pany, 96  Wla.  482,  480.  70  N.  W.  971,  973, 
the  coart;  In  charging  Uie  ]niy  on  a  feature 
of  the  caa^  aaSd:  "If  yon  And  for  the 
plalntur,  yon  will  bring  In  neb  damages 
as  wUl  make  hbn  whole  fn  dollar^  as  far 
as  poadbl«"— and  it  was  ruled  that  an  error 
had  been  committed  mceBsttatlng  a  rever- 
sal of  the  Jndgm^t  To  the  same  effect  is 
the  case  of  Doherty  t.  Des  Moines  Cl^  By. 
Cow,  1S7  Iowa,  868.  114  N.  W.  183. 

Though  these  decisions  show  that  the  ln< 
stmctlon  under  consideration  ia  subject  to 
criticism,  the  Jury  eridently  understood  the 
correct  meanli^  of  the  phrase  "full  amount 
of  damages**  to  be  the  pecuniary  lo«  soa- 
talned,  and  as  not  necessarily  requiring 
them  to  award  the  pininti^f  toe  sum  demand- 
ed in  the  complaint,  for  they  did  not  ^ve 
him  one*fonrth  thereof.  Under  the  former 
practice  prevailing  In  this  state  that  where 
error  appeared  prejudice  would  be  presum- 
ed, a  rereisal  of  the  judgment  would  neces- 
sarily result.  Where,  however,  as  In  the 
ease  at  bar,  It  appears  from  a  consideration 
Qt  the  ^ole  teatimony  received  at  the  trial 
and  from  the  instrucUona  which  were  given, 
and  the  requests  therefor  that  were  denied, 
whlfih  transcript  Is  made  a  part  of  the  bill 
oC  exertions,  tliat  the  judgment  appealed 
fnHtt  was  such  as  should  have  been  render- 
ed in  the  case,  the  decision  most  be  affirmed 
notwtthfltanfflng  ai^  error  ctnnmitted  dur- 
ing the  trlaL  Const  Or.  art  7.  |  S. 

Other  errors  are  assigned,  but,  deonlng 
them  Immaterial,  the  judgment  Is  affirmed. 

BUBNETT,  J.,  concurs  In  the  reault 


nB3T  NAT.  BANK  OF  JOSEPH  v.  BUSK. 
(Supreme  Court  of  Oregon.    Jan.  14,  1913.) 

FaocESB  a  24*)— SuuioNB— DEncois— Gon- 

siBoonon  with  Couplaiitt. 

The  copy  of  the  summone  served  on  de- 
fendant must  be  read  in  connection  with  the 
complaint  attached  thereto.  In  order  to  explain 
tar  apparent  amblffoltr  In  the  sammons.  lo  that 
dw  omission  to  state  the  county  In  the  lum- 
■Bou,  and  Its  statement  that  on  fallare  to  an- 
swer jndgment  would  be  taken  aa  prayed  for 
in  the  complaint.  Instead  of  for  a  definite  aum 
is  provided  by  the  statnte,  were  defects  cored 
Iqr  the  complaint  served  with  the  sammons, 
■tatiDf  the  venue  and  the  som  for  which  judg- 
ment was  aaked. 

fEd.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  H  9.  19;  Dec.  Dig.  i  24.*1 

On  potion  for  rehearing.  Petition  denied. 
Ibr  former  o^nlon,  see  127  Paa  780. 

BURNETT.  J.  In  five  pages  of  typewrit- 
ten nlalation,  the  defendant  asks  for  a  re- 


hearing of  his  appeal,  criticising  our  former 
opinion,  reported  127  Paa  780.  The  ground 
of  Ills  critique,  as  he  states  It,  ia  that  "no 
regard  or  thoni^t  waa  given  <A  the  merits, 
the  Jostlcek  or  the  effert  of  confirming  this 
appeal;  the  controlling  Idea  being,  It  ap* 
pears,  that  U  the  amount  involved  bad  been 
mult^ed  by  ten  or  a  hundred  that  the  re- 
sult would  have  been  just  the  opposite  of 
what  it  actually  is  now.**  Ko  addltfonal  an* 
thoritles  are  dted,  but  we  will  re-examine 
the  OTlglnal  brlefk  and  restate  our  conclu- 
sion. 

The  abstracts  disclose  that  on  April  24, 
1912,  the  plaintiff  filed  in  the  circuit  court 
of  Union  cotmty  a  comidalnt  entitled  "In  the 
Circuit  Court  of  the  State  of  Oregon  for  Un- 
ion County.  Flrat  National  Bank  of  Joseph, 
a  Gorporatkm,  Plaintiff,  v.  John  P.  Busk, 
Defendant"  This  complaint  stated  a  causa 
of  action  as  follows:  "That  the  plaintiff  is 
now  and  lus  been  during  all  the  times  here- 
in mentioned  a  corporation  duly  organized 
and  exlstlDg  under  and  by  virtue  of  the  na- 
tional banking  laws  of  the  United  States; 
that  the  defendant  is  and  at  all  the  times 
herein  mentioned  was  an  attorney  of  the  Su- 
preme Court  of  the'  state  of  Oregon;  that 
on  or  about  October  24.  1911.  In  Umatilla 
county.  Oregon,  the  said  defendant  received 
from  one  D.  H.  Mansfield,  as  the  attorney  of 
said  plaintiff,  the  sum  of  f87  to  the  use  of 
said  plaintiff,  which  he,  the  said  defendant, 
agreed  to  pay  to  plaintiff  on  demand;  that 
thereafter  and  before  this  action  was  com- 
menced the  said  plaintiff  demanded  payment 
thereof  from  the  said  defendant;  that  the 
said  defendant  haa  not  paid  the  said  sum  or 
any  part  thereof,  except  the  sum  of  $52.S5; 
that  the  sum  of  $34.45,  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from 
October  24.  1911.  la  now  due,  owing,  and  an-* 
paid;  wherefore  the  said  plaintiff  prays 
judgment  against  the  said  defendant  for  the 
sum  of  ¥34.46,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  October 
24,  1911,  until  paid,  and  for  coste  and  dis- 
bursements of  this  action." 

On  the  same  day  a  summons  was  Issued 
and  delivered  to  the  sheriff,  which  reads 
thus:  "In  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  .  First  Na- 
tional Bank  of  Joseph,  Oregon,  a  Corpora- 
tion. Plaintiff,  V.  John  P.  Rusk.  Defendant 
To  John  P.  Rusk,  Defendant:  In  the  name 
of  the  state  of  Oregon,  you  are  hereby  re- 
quired to  appear  and  answer  the  complaint 
filed  against  you  in  the  above-entitled  court 
and  cause  within  ten  days  of  the  date  of 
service  of  this  summons  upon  you.  If  served 
within  this  county,  or  If  served  within  any 
other  county  of  the  state,  then  within  twenty 
days  from  the  date  of  the  service  of  this 
summons  upon  yon,  and  If  you  fall  to  an- 
swer, for  want  thereof,  the  plaintiff  will  take 
judgment  against  you  as  prayed  for  In  the 


*iW  attar  earn  see  mu*  ti^io  and  section  NUMBER  la  Sec.  Dis.  *  An.  Dig.  K^-No.  Series  *  Rcp'r  Indexes 
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complaint  [Signed]  A.  M.  BanneUa,  Attor- 
ney for  Plaintiff." 

On  the  date  of  Its  lasnance  tbls  summons 
was  returned  Into  the  circuit  conrt  and  filed 
therein  wltb  tbe  following  return  Indorsed 
thereon: 

"State  of  Oregon,  County  of  Union— «s.: 

"I,  B.  P.  Chnd«m,  sheriff  of  said  state  and 
county,  do  hereby  certify  Uiat  I  aerved  tbe 
within  aununons  in  the  said  atatc»  and  coun- 
ty on  the  24th  day  of  April,  1912,  oa  the 
withln-named  defendant;  John  P.  Rusk;  by 
personally  deliTerlng  a  eops  thereof  pr^iar' 
ed  and  certified  by  me  as  sheriff,  together 
with  cc^  of  ttie  complaint  compared  and 
certified  to  by  A.  M.  Rnnnells,  attonwy  for 
plaintiff,  to  John  P.  Rusk,  personally  and  in 
person.  [Signed]  S.  P.  Gbllders,  Sheriff  of 
Union  Coonty,  State  <tf  Oregon,  l^r  0.  P. 
Newman,  Deputy." 

It  does  not  appear  that  the  defendant  gave 
any  attention  to  tbe  papers  thus  served  up- 
on him,  but  appealed  from  tbe  default  judg- 
ment entered  against  him  on  May  31,  1912. 
It  is  not  suggested  that  the  defendant  was 
sun>rised,  or  was  a  victim  of  inadvertence 
or  excusable  neglect,  and  no  application 
seems  to  have  been  made  to  set  aside  the  de- 
fault or  grant  leave  to  answer;  beoce  tbe 
validity  of  tbe  Judgment  appealed  from  mast 
be  determined  from  tbe  papers  already  quot- 
ed. Tbe  defendant  bases  bis  contention  here 
on  tbe  grounds  tbat  tbe  blank  left  for  the 
name  of  tbe  county  In  tbe  title  of  tbe  cause 
as  it  appears  In  tbe  summons  was  not  filled, 
and  tbat  he  is  notified  by  tbat  document 
tbat  the  plalnturwlll  "take  Judgment  against 
you  as  prayed  for  In  Its  complaint,"  in  place 
of  saying  tbat  tbe  plaintiff  would  ask  Judg- 
ment for  a  specific  sum  of  money. 

"Tbe  summons  shall  contain  tbe  name  of 
Ibe  court  in  wblcb  tbe  complaint  is  filed,  the 
names  of  the  parties  to  the  action  aud  the 
title  thereof.  It  shall  be  subscribed  by  tbe 
plaintiff  or  his  attorney  and  directed  to  tbe 
defendant  and  shall  require  bim  to  appear 
and  answer  tbe  complaint  as  In  this  section 
provided,  or  Judgment  for  want  thereof  will 
be  taken  against  bim.  If  the  defendant  be 
served  within  the  county  In  which  the  ac- 
tion Is  commenced  be  shall  appear  and  an- 
swer the  complaint  within  ten  days  from  the 
date  of  tbe  service;  bat  If  he  be  served 
within  any  other  county  in  the  state  he  shall 
appear  and  answer  the  a)mplaint  within 
twenty  days  from  the  date  of  the  servica" 
L.  O.  L.  S  62. 

"There  shall  also  be  Inserted  In  the  sum- 
mons a  notice  In  substance  as  follows:  1. 
In  any  action  for  tbe  recovery  of  money  or 
damages  only  tbe  i^ainttff  will  take  Judg- 
ment for  the  sum  qpedfled  therein  If  Uie  de- 
fendant fail  to  annrer  the  complaint  2.  In 
other  actions  that  U  the  defendant  fall  to 
answer  tbe  complaint  tbe  plaintiff  will  apply 
to  the  oonrt  for  tbe  relief  demanded  there- 
in."  L.  a  L.  i  93. 


Ever  since  the  adoption  of  the  Code  of 
Civil  Procedure  in  tbls  state,  it  has  been  the 
rule,  as  declared  in  section  S66,  L.  O. 
that  "upon  an  appeal  from  a  Judgment  the 
same  shall  (mly  be  reviewed  as  to  questions 
of  law  appearing  from  tbe  transcript  aud 
shall  only  be  reversed  or  modified  for  errors 
substantially  affecting  the  ilgtita  of  the  ap- 
pellant" A  snnunons  la  not  a  process  or 
wrU  issuing  out  of  any  court,  but  is  a  no- 
tice promulgated  by  the  plaintiff  and  ad- 
dressed to  the  detoidant,  requiring  bim  to 
apiwar  and  answer,  not  the  aunmon^  bat 
tbe  oonvlaint  filed  against  him.  Aivopos  to 
the  controversy  hoe,  section  646.  I«.  O.  !>., 
provides  a  mle  of  construction  tliat  "a  no- 
tice or  other  paper  is  valid  and  ^ectual  al- 
thou^  defective  either  in  respect  to  the  ti- 
tle of  the  action  or  suit  in  which  it  is  made, 
or  the  name  of  tbe  court  or  tbe  parties,  U 
It  Intelligibly  refer  to  such  action  or  snlf* 
In  good  reason  the  copy  of  the  complaint  de- 
livered with  the  copy  of  the  summons  In  tbe 
service  should  be  deemed  a  part  of  tbe  no- 
tice to  tbe  defendant,  and  should  be  read 
with  tbe  summons  to  explain  any  apparent 
ambiguity  In  tbe  latter  document  It  Is  said 
by  Judge  Deady,  in  Swift  t.  Meyers  (C.  C.) 
37  Fed.  27,  40,  "a  coi^  of  tbe  complaint  hav- 
ing beeu  served  at  the  same  time,  the  de- 
fendant was  fully  informed  of  tbe  nature  of 
the  decree  that  might  be  taken  against  blui 
in  case  he  failed  to  answer."  See,  also,  Illg- 
ley  V.  Pollock,  21  Nev.  198,  27  Pac.  895,  Clark 
T.  Palmer,  90  Cal.  504,  27  Pat  875,  Beblow 
T.  Shorb,  91  Cal.  141.  27  Paa  646,  Kimball  v. 
Castagolo.  8  Colo.  526,  9  Pac.  488,  and  Miller 
V.  Zelgler,  8  Utah,  17,  5  Pac.  518,  treating 
of  cognate  questions.  With  all  the  Informa- 
tion contained  in  these  two  papers  In  his 
possession,  the  defendant  could  not  have  been 
misled  as  to  tbe  nature  of  the  relief  demand- 
ed, or  as  to  the  court  In  which  the  proceed- 
ings were  Instituted.  Conceding  the  slips 
mentioned  are  errors,  they  are  not  such  er- 
rors as  would  stUwtantially  affect  the  rights 
of  the  appellant,  for  which  only  would  we  I>e 
authorized  to  reverse  tbe  Judgment,  under 
tbe  terms  of  section  556,  L.  O.  L. 

In  Adams  v.  Eelly,  44  Or.  66.  74  Pac.  399, 
the  question  was  whether  a  court  obtained 
Jurisdiction  over  the  subject-matter  of  a 
cause  when  the  court  Itself  was  wrongly 
named.  Mr.  Justice  Wolverton  reviews  many 
precedents  on  this  subject,  and  concludes 
that  "thw  cases  all  tend  Irresistibly  to  the 
mm  conclusion,  namely,  that  the  stating  of 
the  name  ot  the  court  in  tbe  complaint  is  a 
formal  and  not  a  Jurisdlctlcmal  mattor."  The 
anal(«y  holds  good  wfaeUf  as  In  tbls  case,  the 
mere  omission  from  tbe  heading  of  tiie  sum- 
mons of  the  name  of  the  county  In  whldi  the 
designated  conrt  Is  holden  la  suroUed  1^  an 
accompanying  document 

Much  reliance  is  placed  by  the  defmdant 
upon  the  case  of  Smith  v.  EUendale  Mill  Co., 
4  Or.  70.   In  tbat  case  tbe  complaint  was 
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entitled  Hud  filed  In  the  circuit  court  of  Mar- 
lon ooimty,  while  tbe  aammons  served  upon 
the  appellant  was  entitled  In  tbe  circuit 
court  of  tbe  state  of  Oregon  for  the  county 
of  Hnltnontab,  and  required  the  appellant  to 
appear  In  the  court  o£  the  latter  county*  In- 
stud  of  BCarlon  county,  where  the  Judgment 
was  rendered.  The  smmnons  waa  served  In 
aiarlon  oountr*  That  case  la  diattaiKulahable 
from  tbe  one  at  bar  fnun  the  fact  that  there 
It  affirmatlTely  appeared  that  the  anmmons 
waa  a  notice  to  the  defendant  to  appear  in 
an  entirely  dUfermt  court  In  another  coun- 
tjt,  and  not  In  the  court  rendering  the  Judg- 
ment Here  no  contradiction  between  the 
conqdaint  and  tiie  sununons  exlats  aa  in  that 
case.  The  name  of  the  county  as  part  of  the 
conrfa  de^gnation  to  one  of  the  papers  is 
simply  left  blank,  and  this  Is  rationally  ex- 
plained by  the  terms  of  its  companl<m  pa- 
per, to  which  reference  la  made  in  the  sum- 
mons itself. 

White  T.  Johnston.  27  Or.  294.  40  Pac.  611, 
50  Am.  St  R^.  726,  cited  by  defendant  was 
a  case  where  the  party  sought  to  be  charged 
by  service  of  the  sonunouB  was  not  named  In 
that  paper.  Eggieston  t.  Wattawa,  117 
Iowa.  676,  91  N.  W.  1044,  was  based  upon  a 
snmimms  which  required  the  defendant  to 
appear  in  a  court  unknown  to  the  law  of 
that  state.  Id  Dlx  t.  Palmer,  6  How.  Prac. 
(N.  T.)  £33,  no  court  whaterer  waa  named. 
Id  Tallman  t.  HImnan.  10  How.  Prac.  89, 
the  court  held  that  a  summons  not  naming 
any  court  was  only  voidable;  and  hence  a 
judgment  rendered  on  such  a  summons  was 
not  appealable.  The  conditiens  noted,  as  ap- 
pearing In  those  citations,  in  defendant's 
brief  fairly  distlngnlahed  them  from  tbe  case 
at  bar. 

In  addition  to  what  has  already  been 
said  to  the  effect  that  the  fault  of  a  sum- 
mons in  not  specifying  a  particular  sum  of 
money  f6r  which  Judgment  was  desired  was 
obTiated  by  the  reference  to  the  complaint 
where  the  prayer  for  Judgment  disclosed  tbe 
exact  amonnt  we  observe  that  section  185, 
U  O.  li..  provides  that  in  an  action  arising 
optm  a  contract  for  the  recovery  of  money 
or  damages  oily  the  clerk  may,  upon  appli- 
cation, enter  a  Jud^ent  by  deftiidt  for  the 
amount  demanded  in  tbe  complaint  In  oth- 
er  actkms.  Including  all  actions  sounding  in 
damages  for  torts*  and  opposed  to  actions  on 
contiacts  or  for  dsbtt  the  Judgment  by  de- 
firait  must  be  entered  by  tbe  court  itself,  in- 
stead <^  by  Its  ofilosr,  tbe  clei&  Taken  in 
connection  with  section  B3,  L.  O.  L.,  pre- 
scribing the  notice  to  be  inserted  in  the  sum- 
moni  respecting  tlie  amount  of  the  recovery 
dedred.  tbe  reason  for  this  dlsttnctton  is 
that  tt  Oie  amonnt  is  specified  in  an  action 
f6r  tbe  recovery  of  a  certain  sum  of  money 
only,  and  no  answer  la  made,  the  entry  of 
Judgmmt  becomes  a  mere  clerical  act  and 
may  as  well  Iw  performed  1^  the  derk  as  by 


the  court;  while  in  other  actions  the  exact 
amount  of  the  recovery  must  depend  upon  a 
Judicial  investigation,  which  can  be  conduct- 
ed (»ly  by  an  officer  havliig  Judicial  author- 
ity. The  reason  of  tbe  rule  fails  in  that 
connection  when  we  find,  as  In  this  cascb  that 
the  Ju^moit  waa  rendered  by  the  court 
which,  if  nothing  else  were  shown,  would 
certainly  be  right  under  a'sunmums  wliidi 
declared  that  the  plaintiff  would  apply  to 
the  court  for  the  relief  demanded  in  the  com- 
plaint 

This  distinction  is  pointed  out  and  dabo- 
rated  in  the  case  of  Schuttler  t.  SUng,  12. 
Mont  149.  SO  Pac.  26,  where  t2ie  court  ex- 
plains  in  substance  Out  while  a  tSeA  can 
enter  a  default  Jndgmoit  where  the  sum- 
mons specifies  tbe  partlcidar  amount  to  be 
recovered,  in  an  action  on  contract  and  the 
like,  yet  th^  court  may  enter  a  Judgment  in 
such  an  action,  although  the  summons  makes 
the  general  designation  prescribed  in  the  sec- 
ond subdivision  of  section  S8,  L.  O.  Ik 

We  adhere  to  the  former  opinion. 


BOARD  OP  DIRECTORS  OF  PATETTE- 
OREGON  SLOPE  IBB.  DISX. 
T.  PBTBRSON. 

(Supreme  Court  of  Oregon.    Jan.  14,  1913.) 

WaTEKS  AMO  WATBB  COUBSXS  (I  225*)— IBBI- 
OATIOIT  DiSTBICTS  —  ObOANIZATION  —  OBDER 

OF  County  Gomtr— Concldbiveness. 

Under  L.  0.  L.  I  6168,  relating  to  the  or- 
ganization of  irrigaaon  districts,  as  ameoded 
by  Lawa  1911,  p.  380,  which  providcB  that  on 
the  final  hearing  the  court  shall  make  and  en- 
ter an  order  determining  whether  the  requisite 
number  of  landowners  within  the  proposed  dis- 
trict shall  have  petitioned  for  the  formation 
thereof,  and  whether  the  petition  had  been  duly 
published,  which  shall  be  conclodve  evidence 
of  the  facts  found,  a  full  and  complete  order 
of  the  county  court  determining  such  facts  is 
prima  facie  sufficient  in  the  circuit  court  to  es- 
tablish such  facta,  and  to  sustain  a  decree  of 
the  circuit  court 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  817;  Dec.  Dig.  i 
225.*1 

On  petition  for  rehearing.  Former  opinion 
modified,  and  decree  of  circuit  court  affirmed. 
For  former  opinion,  see  128  Paa  837. 

EAEIN,  J.  By  the  motion  for  rehearing 
attention  is  called  to  tbe  amendment  of  sec- 
Uon  6168, 1..  O.  li.  (Sess.  Lawa  1911,  p.  380), 
which  provides:  "Ob  the  fluid  bearing  tbe 
court  shall  make  and  enter  an  order  deter- 
mining whether  tbe  requisite  number  of  own- 
ers of  the  land  within  such  proposed  dis- 
trict shall  have  petitioned  for  tbe  formation 
thereof  and  whether  the  petition,  and  notice 
of  tbe  time  of  presentation  thereof,  shall 
have  been  duly  published  as  hereinbefore 
provided,  and  said  order  as  ao  made  and  en- 
tered shall  be  eoncluslTe  evidence  of  the 
facts  found  by  the  court**  The  order  of  tbe 
county  court  in  this  case  Is  full  and  com- 
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plete  upon  these  matters;  and  we  were  In 
error  In  holding  that  the  order  of  the  county 
court  Is  not  evidence  ot  the  facts,  and  that 
proof  thereof  mast  be  produced  at  the  hear- 
ing In  the  circuit  court  The  amendment 
abore  mentioned  makes  the  order  of  the 
county  court  at  least  prima  fade  sufficient 
In  the  circuit  court  to  establish  the  facts 
mentioned;  and  therefore  the  proof  was 
sufficient  to  sustain  the  decree  ot  tbe  dc- 
cult  court 

The  former  opinion  la  hereby  modified  up- 
on these  points,  and  the  decree  of  the  drcnit 
court  la  affirmed. 


mUMAN  et  aL  T.  TOUNG  et  aL 
(Supreme  Court  of  Oregon.    Jan.  21,  1918.) 

1.  QiFTS  (I  78*>— Causa.  Moans-^PueADiNO. 

In  an  action  to  recover  certain  personal 

firoperty  as  part  of  a  decedenfe  estate,  an  al- 
egation  that  decedent  assigned  and  transferred 
the  property  to  Y.  as  trustee  to  collect  the  pro- 
ceeds, and  pay  over  the  same  to  defendant  J. 
as  they  should  be  needed,  and  at  decedent's 
death  to  pay  the  remainder  to  J.  after  taking 
out  reasonable  compensation  for  Y.'a  services, 
did  not  allege  a  gift  causa  mortlB  for  failure  to 
cfaa^  that  the  transfer  was  made  by  tiie  de- 
cedent In  contemplation  of  death,  or  that  there 
was  any  delivery  of  the  property  to  the  benefi- 
ciary, or  to  any  one  for  him. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  I  IBl;  Dec.  Dig.  |  78.»1 

2.  Gifts  (1  78*)— Cauba  MoBTiB-DsuTUf 
ro  Aqknt  or  Donob. 

An  allegation  that  decedent  In  his  lifetime 
delivered  certain  property  in  controversy  to  T. 
as  trustee  to  collect  the  proceeds  and  pay  over 
the  same  to  J.  as  they  should  be  needed,  and  at 
decedent^B  death  to  pay  J.  any  portion  remain- 
ing after  deducting  reasonable  compensation  for 
Y.^B  services  as  trustee,  showed  a  delivery  to  Y. 
as  decedent's  agent,  and  not  for  the  benefit  of 
J.,  and  was  therefore  insufficient  to  constitute 
a  gift  causa  mortis. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  151;  Dec  Dig.  Hk*! 

8.  GONTBAOTS  (I  76")— Vauditt— LroAt  Ob- 

U.QATIOn. 

Where  J.  had  already  agreed  with  dece- 
dent 8  agent  to  care  for  decedent  during  the  re- 
mainder of  bis  life,  which  contract  was  un- 
known to  decedent,  J.'s  subsequent  agreement 
with  decedent  to  perform  the  identical  services 
in  consideration  of  decedent  malting  j,  his  re- 
siduary beneficiary  was  unsustainable  as  with- 
out consideration. 

^  t^/^V^o^^.T'ESF  0**^  cases,  see  Contracts, 
Cent.  Dig.  iS  278-286;  Dee.  ]!>ig.  |  7B.*] 

4.  EXECUTOBS  AND  ADiamsntATOBs  <{  423*>— 

Pbofertt  Belonoino  to  Bseaie— Rxcot- 

BBT— RlQHT  TO  gUB. 

In  general,  only  the  executor  or  adminis- 
trator can  sue  to  recover  property  belonging  to 
the  esblt&  the  title  of  the  distributee  passing 
through  the  personal  representative  of  the  de- 
ceased owner,  but,  where  such  representative 
himself  obstructs  the  natural  course  of  law  for 
the  transmission  of  the  estate  to  the  distribntee, 
the  latter  may  sue  joining  the  representative 
and  the  debtor  as  codefendants,  and  recover  the 
propertT  for  the  benefit  of  the  estate. 

[Bd.  Note.-For  otiier  eases,  see  Bieentors 
and  AdmlnistMtors,  Gent  DiTH  iSOK  1660% ; 
Dec.  Dig.  S  423.*] 


On  rehearing.  Mbdifled  and  affirmed. 
For  former  opinion,  see  127  Pac  798. 

BURNETT,  J.  Inan(Q>InlonbyMr.  JnBtIo» 
Moore  reported  In  127  Pac  793,  we  affirmed  a, 
decision  by  the  circuit  court  In  favor  of  tha 
plaintiff.  In  an  able  petition  for  a  rehearing 
the  counsel  for  the  defendant  discussed  two 
questions:  First,  the  rights  of  the  heirs  to 
maintain  this  suit;  and,  second,  whether  or 
not  there  was  sufficient  delivery  of  the  per* 
Bonal  property  In  question  as  a  gift  to  estab- 
lish title  in  the  defendant  Jones.  It  Is  pro- 
posed to  treat  these  in  their  Inverse  order. 

[1  ]  Considering  the  transaction  in  the  light 
of  the  law  about  donatio  causa  mortis  In 
addition  to  what  has  already  been  said  bx 
this  court  on  that  subject  as  reported  in  the 
opinion  referred  to,  it  Is  proper  to  note  the 
pleadings  of  the  defendants  Young  and  Jones 
in  that  respect  They  allege:  "That  Samuel 
B.  Hlllman,  deceased,  came  to  the  residence- 
of  the  defendant  W.  Franklin  Jones  about 
February  12,  1909,  for  the  purpose  of  making 
it  his  permanent  home  during  the  remainder 
of  his  natural  life,  and  the  said  Samuel  VL 
Hillman,  being  desirous  that  the  defendant 
W.  Franklin  Jones  should  receive  any  por- 
tion of  hia  estate  which  should  remain  after 
his  death,  duly  assigned  and  transferred  to 
the  defendant  J.  P.  Young  as  trustee  .th* 
promissory  notes  mentioned  in  the  complaint,, 
and  also  duly  assigned  and  transferred  in 
writing  a  mortgage  securing  the  same  to  the 
said  J.  P.  Young  and  instructed  the  said  J. 
P.  Young  to  collect  the  proceeds  thereof  ao 
far  as  the  same  should  belong  to  the  said 
Samuel  E.  Hillman,  and  pay  them  ovw  to 
the  said  W.  Franklin  Jones  as  they  should 
be  needed,  and  at  the  death  of  the  said  Sam- 
uel E.  Hlllman,  if  any  portion  thereof  re- 
mained in  tile  hands  of  said  J.  P.  Young, 
trustee,  he  should  d^ver  the  same  to  W. 
Franklin  Jones,  except  such  sum  as  should 
be  necessary  to  pay  him  a  reasonable  com- 
pensation for  his  services  as  such  trustee.*' 
This  allegation  falls  short  of  pleading  a. 
donatio  causa  mortis,  because  it  does  not 
say  that  it  was  made  in  contemplation  of 
the  death  of  the  donor,  neither  does  it  aver 
delivery  of  the  property  to  the  defendant 
Jones  or  to  any  one  for  blm.  On  its  face  this 
portion  of  the  answer  makes  the  ultimate  In- 
terest of  the  defendant  Jones  merely  condi- 
tional because  he  Is  only  to  receive  what  may 
be  left  of  the  proceeds  of  the  property  after 
Mr.  Young  had  managed  and  disposed  of  It 
according  to  the  directions  of  the  donor  and 
had  paid  himself  a  reasonable  compen^tlon 
for  his  services. 

[2]  Further  answering  the  argument  for  a 
donatio  causa  mortis,  although  In  our  judg- 
ment the  averment  does  not  support  such  a 
gift,  it  la  manliest  upon  the  face  of  this 
pleading  that  Young  was  to  act  as  the  agent 
and  according  to  the  instructions  of  HUIman, 
and  not  according  to  the  directions,  or  for 
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tbe  Interarti^  Jone^  wxt/t  InddentellT; 
Tbeae  featores  fitlrly  fflntlngqtih  tUa  case 
from  that  of  Deneff  Helms,  42  Or.  lAI, 
70  Pac.  SOO.  In  tbat  caaa  On  damn'  was 
dangenmslr  afflicted  in  his  last  Illness.  He 
bad  92.000  on  deposit  in  a  bask  and  9200  in 
tlie  possession  of  an  IndlTldnaL  His  private 
depositary  and  an  officer  of  the  bank  were 
at  Us  bedside,  and  he  there  Indorsed  tt>  tbB 
defendant  Helms  his  certtflcate  of  dcfioslt  In 
the  bank,  and  dlre^d  Its  offlcor  to  pay  the 
fond  to  the  defandant  He  gave  the  same 
directions  to  his  tat^Urldnal  ballea  On  the 
same  day  these  directions  were  carried  into 
effect  and  the  defmdant  reduced  both  sums 
of  money  to  his  own  possession.  The  donor 
died  the  following  day.  He  had  revoked  all 
prevlon?  agencies  employed  tn  the  custody  of 
his  mon^,  and  expressly  directed  the  same 
to  be  paid  at  once  to  the  Ooooa.  In  the  pres- 
ent case  the  former  agency  of  Young  was 
continued  with  directions  to  manage  the 
property  In  his  poflsesslon  as  before,  and  ex- 
pend poartbly  all  of  it  during  the  lifetime  of 
the  donor  on  condition  that,  if  anything  re- 
mained, he  ms  to  pay  it  to  the  defendant 
Jimes.  The  transaction  was  simply  a  per- 
petoatlon  of  the  former  relationship  between 
ToQi«  and  Hlllman,  and,  of  course,  as  an 
BgoMy  tramlnated  at  the  death  of  the  latter. 
Nothing  remains  to  be  said  on  the  subject  of 
donatio  causa  mortis,  the  law  of  which  Is 
so  clearly  pointed  ont  In  the  (vinlon  of  Mr. 
Justice  Hoore. 

[S]  ThB  defendants  aideavor  to  reacfh  tiie 
same  remit  of  conferring  titie  upon  Jones  by 
Ideading  a  contract  made  by  Um  wlQi  tbe 
decedent  after  the  lattw  had  come  to  Ure 
with  Jones,  whereby  the  latter  was  to  take 
care  of  HiUman  during  his  life,  in  consider- 
ation of  wbidi  HlUman  was  to  conv^  the 
pwperty  to  Young  for  management  substan- 
tially as  before  stated.  It  wUI  be  noted,  how- 
ever. In  this  connecdon,  as  found  by  the  conr^ 
that  Tonng  by  virtue  of  hia  auOiority  as 
agoit  had  previous  to  tills  tlm^  made  a  cour 
tract  with  Jones  for  the  performance  of  sub- 
stantially tbe  same  service  mentlfmed  in  the 
def^dants  answer,  but  without  any  condl- 
tloD  making  Jones  the  residuary  benefldary, 
and  that  this  ccmtract  was  nnknown  to  Hill- 
man.  Having  agreed  to  do  the  very  things 
which  he  promised  in  the  contract  alleged, 
the  renewed  stipulation  4kC  Jones  to  perform 
tbe  idatlcal  sarices  vranld  not  constitute 
any  consldaatlon  snffldent  to  support  the 
agreement  averred  which  In  turn  would  not 
operate  to  tranafer  any  property  fiwm  Hill- 
man  to  Juies.  Owcemlng  the  Indorsement 
«f  tbe  notes  to  Yonng,  it  Is  sufficient  to  say 
that  eqol^,  regarding  tlie  substance  rather 
than  the  mere  form,  will  hold  that  the  ef- 
fect of  the  indorsement  was  not  to  pass  the 
abaohite  title  to  the  proper^  to  Xoung,  but 
alm^  to  lodge  It  In  bis  hands  as  the  cos- 
todiin  of  the  same  for  the  benefit  of  HUlman. 
It  follows  that  to  all  Intents  and  purposes, 
at  least  fnmt  an  equitable  standpoint^  the 


notes  and  mmtgage  In  question  bdmtged  to 
HlUman  at  the  time  ot  his  deatti  as  bttEore 
and  were  properly  an  asset  of  his  estate.  It 
is  plain  tSiat  when  the  ownw  of  property  sni 
Juris  parts  wltii  the  title,  whether  in  con- 
teniplation  ot  death  or  otherwise^  ndtlier  bis 
pwsonal  reiffesentatlves  nor  his  belrs  can 
recover  the  same,  for  they  stand  in  no  bet- 
ter position  than  the  donor  himself  occupied 
before  his  d«nise.  An  exception  to  thla  rule 
Is  found  in  the  procedure  authorised  by  Bee> 
tlons  1279  and  1280,  I*  O.  Is  in  whltih,  whu 
so  directed  by  the  county  court  In  a  propw 
case,  an  administrator  or  executor  may  sue 
to  set  aside  a  conveyance  made  by  the  de> 
cedmt  in  hia  lifetime  with  intent  to  OeCrand 
creditors.  The  discussion  ot  tbis  excq>tlon 
in  the  former  (^)lnlon  did  not  and  vras  not 
Intended  to  exclude  the  rU^t  of  a  personal 
r^reeeitative  to  pursue  any  remedy  allord- 
ed  him  by  law  or  equity  to  reduce  to  poa* 
session  choses  In  action  surviving  to  him 
from  the  decedoat.  As  we  have  shown.  Hill- 
man  did  not  part  witti  Us  ttUe  to  the  luitea 
Involved  tfther  as  a  gift  in  contenudatlon  of 
his  death  or  by  virtue  of  tiie  contract  aw- 
red,  80  that,  what  he  died,  they  were  prop- 
er assets  for  administration. 

[4]  Subject  to  tSie  exception  to  be  mention- 
ed, tbe  general  rule  Is  that  only  the  «ncntor 
or  admlnlstratw  can  litigate  for  the  recovery 
of  the  property  Belonging  to  bis  decedents 
estate.  The  title  to  audi  ps^>erty  Inuring 
to  the  heir  most  onne  thrfnig^  tbe  perstmal 
representative  of  tbe  deceased  owner.  An . 
exception,  however,  exists  when  the  repre- 
sentative himself  by  ndlualon  with  tbe  dd>t- 
or  or  otherwise  obstructs  the  natural  course 
whldi  the  law  establishes  for  the  txansmis- 
eAoD  of  tSie  estate  to  the  heir.  Under  such 
Circumstances,  the  latter  may  Join  as  defend- 
ants Iwth  tbe  personal  represoitative  of  his 
ancestor  and  the  person  from  whom  Is  due 
tne  debt  or  duty  to  the  estate,  and  a  suit 
In  equity  reduce  to  tbe  possession  of  the 
perstm  adminlstwing  the  estate  the  assets 
thus  outstanding,  so  tbat  th^  may  be  in- 
duded  In  tlie  process  of  winding  up  the  af- 
faire of  the  decedent  Such  litigation  Is  In 
aid  and  not  In  derogation  of  tbe  operatton 
of  the  law  of  descents  and  distribution.  In 
other  words,  while  the  pwsonal  representa- 
tive. If  he  will,  may  exercise  exclusively  tba 
power  of  reducing  to  possession  the  effects 
of  the  estate,  yet,  if  be  will  not  act,  tlut 
prerogative  may  for  tbe  time  bting  pass 
from  him  to  the  hdr  to  be  used  for  the  ben- 
efit of  tbe  estate,  to  the  end  that  the  lawful 
course  of  descrait  and  distribution  may  not 
be  hindered  or  Impeded.  In  Bowell  v.  Bow- 
ell,  122  Wis.  1,  00  N.  W.  478,  it  Is  said  in 
answer  to  tiie  contention  that  the  plalnUIb 
there  showed  no  right  of  action  In  themselves 
because  they  as  heirs  or  distributees  had  no 
title  to  any  property  left  by  their  ancestor, 
all  title  to  such  property  being  vested  in  the 
administrator  that:  "Doubtless  the  law  is  so 
as  to  the  legal  title  to  any  specific  personal 
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property.  NcTertbeless  tbe  equitable  bene- 
ficial Interest  In  all  property  of  a  solvent 
estate  Is  in  tbe  legal  distributees  during  tbe 
whole  period  ot  administration.  If  tbat  In- 
terest Is  invaded,  tbey  must  have  tbe  right 
tbat  a  court's  aid  be  Invoked.  Primarily  and 
ordinarily  tbat  rlgbt  la  sufficiently  protected 
by  tbe  power  and  duty  of  tbe  administrator 
to  brli^  suit  to  protect  or  reclaim  any  prop- 
erty of  tbe  estate.  When,  however,  he  allies 
himself  with  the  wrongdoer,  and  serves  as 
an  obstacle  to,  Instead  of  a  protector  of,  the 
rights  of  his  cestnis  qui  trustent.  courts  of 
equity  have  no  hesitation  in  recognizing  the 
equitable  interests  of  the  latter  as  sufflcioit 
to  give  them  standing  as  plaintiffs  In  a  suit 
to  accomplish  that  which  the  administrator 
ought  with  all  diligence  and  good  £alth  to 
pursue  but  will  not"  Again,  In  Trotter  v. 
Mutual  Reserve  Fund  Life  Association,  9  S. 
D.  698,  70  N.  W.  843,  62  Am.  St.  Rep.  887, 
It  is  stated  tiiat:  "As  a  rule  actions  to  re- 
cover debts  due  an  estate  most  be  maintain- 
ed by  the  executor  or  administrator  and  not 
by  the  heirs  or  creditors ;  but  to  this  rule  there 
are  exceptions,  as  where  there  Is  collusion 
between  the  debtor  and  personal  representa- 
tive, or  he  la  Insolvent,  or  where  the  circum- 
stances are  such  that  the  reason  of  the 
rale  ceases.  When  an  administrator  refus- 
es to  bring  an  action  upon  a  claim  due  tbe 
estate,  hdrs,  creditors,  and  others  Interested 
In  Its  collection  should  have  an  adequate  rem- 
edy. Must  tbey. apply  to  tbe  county  court 
to  have  the  a^inlstrator  removed  and  one 
appointed  who  will  perform  his  duty?  The 
order  of  removal  may  be  appealed  from,  and 
while  the  parties  are  engaged  In  this  idle 
preliminary  litigation  the  debt  may  be  lost 
A  new  administrator  would  have  to  sue  In 
the  drcnit  court  Why  cannot  those  Inter- 
ested In  the  estate  do  directly  and  at  once 
what  It  Is  conceded  may  be  done  Indirectly 
and  after  vexatious  delays?  The  debtor  can- 
not complain.  It  matters  not  to  bim  who  is 
plaintiff  because  the  court  will  provide  tbat 
the  proceeds  of  the  Judgment  shall  be  dis- 
tributed according  to  law,  and  Butb  Judg- 
ment  will  be  a  bar  to  another  action  for  the 
same  debt  It  Is  in  effect  an  action  for  tbe 
benefit  of  the  estate  brought  in  tbe  name  of 
heirs  or  creditors  because  tbe  personal  rep- 
resentatiTe  has  refused  to  bring  It"  This 
doctrine  is  also  recognized  In  the  following 
cases:  Wiggins  t.  Gracraft  (Ky.)  40  S.  W. 
907;  Worthy  r.  Johnson,  8  Oa.  236.  62  Am. 
Dec  399;  McChord  ▼.  Fisher's  Heirs,  13  B. 
Mon.  (Ey.)  194;  Bftiiiendon  v.  Woodward,  25 
Ca.  2S2;  Loyd  Loyd's  Adm'r,  46  S.  W. 
486,  20  Ky.  Law  B^.  347;  Mason  v.  Spnr- 
lock,63  Tenn.(4Bazt)664;  Lacy  r.  Wllllama, 
8  Tex.  182 ;  Matheny  t.  Twvuob,  66  W.  Ta. 
066,  47  8.  E.  886;  Tillery  t.  TUltfy.  165  Ala. 
495,  46  South.  682.  Here  It  Is  manifest  by 
the  allegations  of  the  complaint  as  as 
avowals  of  the  answer  of  the  executor  Jones 
that  he  was  claiming  the  property  in  ques- 


tion as  his  own,  and  would  not  take  any  steps 
to  reduce  it  to  the  possession  of  the  estate 
that  it  might  be  distributed  to  the  heirs. 
The  case  was  ripe  for  the  interposition  ot 
equity  at  tbe  Buit  of  the  heirs  In  aid  of 
proper  administration  of  tbe  estate,  In  order 
that  the  course  of  the  descent  and  dlstrlbo- 
tion  laid  down  by  tbe  law  might  not  be  hin- 
dered or  obstructed  by  tbe  unwarranted  as- 
sumption of  tbe  administrator. 

The  transaction  delineated  in  the  plead- 
ings did  not  amount  to  a  donatio  causa  mortis, 
for  tbe  reason,  among  others,  that  there  was 
no  delivery.  Considered  as  a  contract  for 
tbe  transfer  of  the  property  to  Jones,  it 
failed  for  want  of  consideration.  So  far  as 
It  was  tentamonnt  to  a  testamentery  disposi- 
tion of  tbe  estate.  It  was  vain  because  it 
was  not  executed  In  omformlty  to  the  stat- 
ute relating  to  wills.  It  would  have  been 
easy  for  tbe  testetor  to  execute  a  new  will 
in  favor  of.  Jones  or  a  codicil  to  the  former 
one  for  a  ilke  purpose ;  but  he  did  neither, 
in  default  of  which  we  cannot  dispose  of 
bis  estate  otherwise  than  as  he  1^  it 

We  adhere  to  tbe  conduaion  readied  In 
the  former  opinion,  but  with  this  diSereace, 
tbat  neither  party  shall  recover  costs  or  dla- 
bursem^its  from  the  other  In  this  court 


ZURCHER  V.  PORTLAND  ET.,  LIGHT  ft 
POWB^  OO. 
(Supreme  C!oart  of  Oregon.   Jan.  21,  1913.) 

Cabbikbs  <i  247*)— Cabbiaob  or  Passenokbs 

—Contract  fob  Cabriaob. 

In  an  action  by  plaintiff,  who  claimed  to 
have  been  injured  in  attempting  to  boaEd  de- 
fendant's car,  while  defendant  claimed  that  she 
never  became  a  paasenger  but  was  struck  by  a 
passing  wagon,  the  refusal  of  an  inatruction, 
that  It  Is  necessary  to  show  that  not  only  did 
plaintiff  intmd  to  board  the  car,  but  that  she 
gave  some  notice  of  her  intention  to  become  a 
passenger,  was  error. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SB  884-993 ;  Dec.  Dig.  S  247.»] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  E.  McGinn,  Judge. 

Action  by  Rosa  Zurcber  against  the  Port- 
land Railway,  Light  &  Power  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
pealSb  Berersed  and  remanded. 

Tbe  defendant  operates  a  street  railway 
in  the  cIIt  of  Portland  for  tbe  traiuportatiou 
of  passengm  for  bite.  The  plaintiff  alleges. 
In  substance,  -  that  about  February  10,  1011, 
she  was  waiting  at  tiie  northwest  corner  of 
First  and  Uadlson  streets,  in  that  clty»  where 
the  detandant's  cars  nsoally  atop  to  receive 
passengers,  and  signaled  the  east-bound  Haw- 
thorne car,  which  came  to  a  full  stiw,  fbr 
the  purpose  of  allowing  her  to  board  it,  and 
she  was  thereupon  invtted  to  become  a  pas- 
aenga  upon  ttiat  car.  She  then  alleges  tliat 
she  'Started  to  board  the  same  for  said  pur- 
pose at  tbe  usual  and  propw  entrance  there- 
for,  said  car  being  at  said  time  stationary ; 


•For  oUier  euw  SM  Muu  topic  and  smUod  NUMBER  in  Dm.  Dig.  A  An.  Die.  Key-No.  SwIm  *  Rq)'r  Indezea 


Digitized  by 


Google 


ZURCH£B  T.  PORTLAND 


BT.,  LIGHT  &  POWER  CO. 


127 


bnt  before  plaintiff  had  sufficient  time  to  get 
safdy  thereupon,  and  before  she  bad  reached 
a  secure  position  tlierenpon,  and  while  she  was 
in  the  act  of  boarding  aald,  car,  the  defend- 
ant, by  Its  ag^ta,  negligently  and  carelessly 
started  said  car  without  any  warning  what- 
Boev&e  to  plaintiff  and  in  total  disregard  of 
her  safety,  ther^y  causing  plaintiff  to  lose 
her  balance  and  to  be  violently  thrown  from 
said  car  and  onto  the  pavemoit  of  said 
street"  After  describing  her  resultant  in- 
juries to  her  damage  In  a  sum  named,  she 
(diarges  that  the  defKidant  was  negligent  in 
starting  the  car  without  giving  her  suffi- 
cient time  to  get  aboard  safely  and  In  the 
fallore  ct  Its  conductor  to  catch  hold  of  her 
and  prevent  her  failing  tnm  the  car;  be  be> 
Ing  then  in  close  proximity  to  her,  in  reach  of 
her  while  she  was  attempting  to  board  the 
cu,  and  aware  that  she  bad  lost  her  balance 
by  leastm  of  the  Improper  start  the  car. 
The  answer  traversed  all  the  auctions  of 
the  complaint  except  the  corporate  character 
and  business  of  the  defendant  and  the  fiict 
that  tbe  plaintiff  bad  received  an  injury. 
The  answer  also  diarges  that,  on  tbe  occa- 
sion mentioned,  while  defendant's  car  was  In 
motion,  the  plaintiff  was  walking  towards 
it  and  somewhere  In  Its  vldntty,  and  by  rea- 
son of  her  own  negligence  and  tbe  careless- 
Qess  of  the  driver  of  a  passing  delivery  mg- 
OQ  she  was  struck  Igr  the  wagm  and  thereby 
Injured,  this  b^ng  the  same  accident  refer- 
red to  in  the  complaint;  tbat  she  knew,  or 
oug^it  to  have  known  Iqr  Qw  exerdBe  of  rea- 
sonable care,  tbat  the  car  was  In  motion; 
tbat  she  teiled  to  keep  a  proper  lookout  while 
on  the  street  or  to  exercise  due  care  or  eau- 
tUm  for  her  safety;  and  that  by  reason 
thereof  and  of  the  nee^lgence  of  the  driver 
Ose  came  Into  collision  with  tbe  wagon  and 
iras  In  that  manner  injured.  If  at  all.  This 
new  matter  alluded  to  was  traversed  by  the 
r^ly.  From  a  Judgment  for  plaintiff  suc- 
ceeding a  Jury  trtal,  the  defendant  appeals. 

B.  A  Lriter.  of  Fmtland  (Wilbur,  Spencer 
ft  DDible  and  J.  C  Simmons,  all  of  Portland, 
on  the  brief),  for  appelant  H.  T.  Bagley, 
of  BlUsboro  (M.  B.  MeatOiam,  ot  Portland, 
in  tbe  brief),  for  respondoit 

BUBNHTTT,  J.  (after  stating  the  facts  as 
above).  Mrs.  Znreber  and  her  13  year  old 
daughter  testify,  In  substance,  that  tbe  plain- 
tiff Rtqiped  upon  the  car  and  to(A  hold  of 
the  handhold,  bnt  before  die  could  safely  al- 
ter the  car  It  was  started  with  a  sudden 
}erk,  whereby  she  was  thrown  to  tbe  pave- 
ment, In  wM<di  position  the  delivery  wagon 
qioken  of  ran  over  her.  One  of  defendant's 
conductors  on  another  car  and  three  disinter- 
ested iTstanders  testilled  that,  wblle  the  car 
fa  qsestton  was  in  motion,  tbe  plaintiff  ap- 
pnadnd  it  at  abont  its  middle,  and  before 
she  readied  !t  she  turned  around,  when  the 
wsgDU  knocked  her  down;  that  the  car  did 
not  toncta  her ;  and  that  she  fell  away  from 
It  Tbe  conductor  and  motorman  In  charge 


of  the  car  both  testified  that  they  did  not 
see  her  at  all  and  knew  nothing  of  tbe  ac- 
cident until  they  were  told  of  It.  An  in- 
spection of  the  complaint  In  this  counectiou 
shows  that  it  might  all  have  happened  Just  as 
the  defendant's  witnesses  describe  It,  and 
still  the  narrative  of  that  pleading  be  true. 
Indeed,  she  avers  she  was  In  tbe  act  ot 
boarding  the  car,  but  that  might  properly 
include  her  movement  from  her  former  situa- 
tion on  tbe  sidewalk  towards  the  car  track 
in  attempting  to  cross  the  street  She  did 
not  allege  tliat  she  stepped  upon  or  evm 
touched  the  car,  or  that  It  struck  her  so  as 
to  cause  the  talL  She  says  she  lost  ber  bal- 
ance, bnt  how  tbe  car  caused  tbat  result  la 
not  explained  in  the  complaint 

Among  other  assignments,  tbe  d^endant 
complains  that  the  court  committed  error  in 
refusing  to  give  tbe  following  Instruction  r^ 
quested  by  the  defendant :  "Before  a  vevBon 
can  recover  in  a  case  of  this  kind  It  Is  neces- 
sary to  show  tbat  not  only  did  she  Intend  to 
board  tbe  car,  but  bad  given  some  notice  to 
tbe  persons  In  charge  of  the  car  so  that  the 
persons  In  change  of  said  car  knew,  or  In  tbe 
exercise  of  rrasonable  care  sbonld  have 
known,  tbat  the  person  was  intending  to 
board  said  car,  and  If  the  persons  in  chaige 
of  said  car  did  not  know  that  tbe  person 
intended  to  board  the  same,  and  there  was 
nothing  reasonable  to  lead  them  to  believe 
tbat  tbe  said  par^  was  Intending  to  get  upon 
said  car,  then  I  must  Instruct  yon  tbat  tbe 
defendant  would  not  be  liable."  This  action 
is  based  upon  tbe  theory  elaborated  In  tbe 
complaint  that  the  defendant  offered  to  trans- 
port the  plaintiff  as  a  passenger,  and  that  tbe 
latter  bad  acc^ted  the  offer  in  such  a  way 
as  to  constitute  a  contract  of  carrier  and  pas- 
senger between  herself  and  the  defoidaut 
Such  a  «>ntract  althou^  generally  proven 
by  tlie  acta  of  the  parties  and  attendant  dr- 
cnmstanees,  rather  than  by  any  acgnm  stip- 
ulation, most;  like  other  agreements,  result 
from  a  meeting  of  tbe  minds  of  the  partlea. 
Considered  as  an  offer  and  acceptance.  It 
has  ottexi  been  held  that  stointing  a  car  at 
the  usual  place  for  receiving  passengers  Is 
an  offer  of  the  carrier  to  accept  passengers, 
and  many  cases  teadi  us  that  even  slacking 
tbe  speed  of  tbe  car  at  sucb  a  place  is  like- 
wise such  an  offer.  On  the  other  hand,  it 
is  equally  well  settled  that,  after  the  car  has 
stopped,  a  snbsequent  starting  of  tbe  same  is 
a  withdrawal  of  such  an  offer,  so  that  a  futile 
attonpt  to  board  the  car  will  not  create  tbe 
contract  of  passenger  and  carrier. 

Tbe  charge  of  the  court  reported  In  the 
record  elaborates  to  a  degree  upon  Uie  duty 
of  the  defimdant  as  a  contracting  party,  bnt 
Is  silent  as  to  the  correspontUng  duty  of  the 
other  contracting  party,  tbe  plaintiff.  In 
good  reason,  a  person  proposing  to  become 
a  passenger  on  a  street  car  moving  along  a 
busy  street  should  perform  some  act  or  bring 
something  to  the  notice  of  those  in  charge  of 
the  car  to  distinguish  the  Intending  passen- 
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ger  from  others  of  the  Uiroiiff  on  the  street. 
The  gravamen  of  the  charge  here  Is  a  neg- 
ligent breach  of  a  contract  of  passenger  and 
carrier.  Under  the  Issues  formed,  it  became 
necessary  to  prove  that  contract  by  showing 
not  only  the  offer  of  the  defendant,  but  also 
the  accepiance  of  the  plaintiff.  The  design 
of  the  requested  instruction  was  to  bring  to 
the  notice  of  the  Jury  the  latter  element  of 
the  contract  In  question  and  to  ronind  them 
that  unless  the  agreement  alleged  was  proven 
there  could  be  no  recovery  tot  its  breach.  In 
the  case  of  Schepers  v.  Union  Depot  Bailway 
Co..  126  Mo.  666,  29  S.  W.  712.  it  Is  said: 
"It  must  be  conceded  that  there  Is  difficulty 
in  many  cases  in  determining  when  the  re- 
lationship of  carrier  and  passenger  begins 
and  what  acts  of  the  parties  are  sufficient 
to  create  It  The  difficulty  is  greater  in  case 
the  carrier  operates  a  street  railway  having 
no  regular  stations  or  station  agents  author- 
ized to  make  contracts.  In  respect  to  sacti 
carriers  passage  must  be  taken  hastily  on 
the  street  at  points  prescribed  by  the  rules 
of  the  carrier  or  by  the  police  regulations  of 
the  municipality,  yet  one  test  applies  alike 
to  all,  and  that  is  the  relation  can  only  be 
created  by  a  contract  between  the  parties  ex- 
press or  Implied.  There  must  always  be  an 
offer  and  request  to  be  carried  on  one  side 
and  an  acceptanceon  the  other."  Shearman  & 
Bedfield,  Neg.  (4th  Ed.)  $  448;  Patt  By. 
Acc.  Law,  K  210,  214;  2  Am.  ft  Eng.  Ency. 
Law,  742.  Duchemin  v.  Boston  El.  By.  Co., 
186  Mass.  353.  71  N.  E.  780,  66  L.  B.  A.  980, 
104  Am.  St.  Rep.  580,  1  Ann.  Cas.  603,  Lb 
very  similar  to  the  case  at  bar.  The  case 
stated  for  the  plaintiff  there  was  that,  as  the 
car  approached  him,  he  went  toward  it  for 
the  purpose  of  entering  it,  having  given  the 
motonnan  in  control  notice  of  his  Intention 
so  to  become  a  passenger,  and  as  he  was 
about  to  get  on  the  car  the  trolley  pole  fell, 
striking  a  sign  upon  the  car,  and  the  pole 
and  sign  then  both  struck  him.  The  case 
turned  upon  whether  or  not  there  was  a  con- 
tract of  passenger  and  carrier  and  the  de- 
gree of  care  attendant  upon  such  a  relation. 
The  court  discusses  the  matter  exhaustLveJy 
and  concludes  as  follows:  "So  long  as  he 
remained  a  mere  traveler  on  the  highway, 
although  upon  It  for  the  sole  purpose  of  tak- 
ing the  car,  the  defendant  did  not  owe  him 
any  other  duty  than  that  which  it  owed  to 
any  other  person  on  the  highway.  Whether 
one  just  has  dismounted  from  a  street  car  or 
Just  is  about  to  board  it,  he  does  not  have  the 
rights  of  a  passenger."  A  valuable  note  on 
this  subject  Is  appended  to  the  report  of  the 
case  in  104  Am.  St  Bep. 

Without  alleging  It.  the  plaintiff,  as  we 
have  seen,  testified  that  she  stepped  upon 
the  car  while  It  was  stationary,  whldi,  under 
bU  the  authorities,  would  constitute  an  ac- 
ceptance of  the  defendant's  offer  to  take  her 
as  a  passenger.  On  the  other  hand,  the  tes- 
timony for  the  defendant  tends  to  show  that 


tTift  plaintiff  did  ^oth^pg  to  ^Ttirt'*"g!i^''*'  her 
from  any  other  traveler  along  the  sUreet; 
the  deduction  being  that  there  was  no  show- 
ing that  she  gave  the  defendant  any  notice 
of  her  acceptance  of  its  offer  so  as  to  form 
the  contract  the  breach  of  which  is  Laid  aa 
the  ground  of  damages.  The  defendant  waa 
entitled  to  have  its  theory  of  the  case  pre- 
sented by  the  instmctlon  mentioned,  and 
the  court  erred  in  refusing  the  request  oC  the 
defendant  In  that  behalf. 

It  seems  that  the  trial  was  ctmcluded  near 
the  hour  of  adjournment  for  the  day.  The 
parties  agreed  that  the  jury  might  return  a 
sealed  verdict  The  court  Instructed  them 
that  three-fonrtlis  of  the  jury  might  return  a 
verdict  under  the  provisions  of  the  present 
article  7  of  the  state  Gonstltutiott,  in  which 
case  at  least  nine  of  them  should  sign  the  ver- 
dict; but  that  if  their  decision  was  unani- 
mous it  would  be  sufficient  tf  the  foreman 
alone  signed  it  See  Laws  1911.  p.  T.  The 
Judge  also  told  them  that.  In  the  event  of 
reaching  a  decision,  they  could  elttier  leave 
the  verdict  in  the  custody  of  the  foreman  or 
of  the  bailiff  In  charge  of  the  Jury,  to  be 
returned  into  court  at  the  b^innlng  of  the 
next  session.  On  the  following  day,  althoii^ 
the  jurors  were  in  attendance  upon  the  court, 
they  did  not  assemble  to  render  the  verdict; 
but  It  was  Iianded  to  the  court  by  the  bailiff, 
and,  in  the  presence  of  the  connsel  for  both 
parties,  was  read  and  ordered  filed.  It  was 
signed  by  the  foreman  alone,  but  two  Jurors 
of  the  panel  made  affidavits  in  purport  that 
in  fact  the  verdict  was  the  decision  of  only 
nine  of  the  jurors  from  vrblcii  the  affiants 
dissented,  and  that  the  decision  was  a  quo- 
tient verdict,  reached  by  a  divl^on  by  nine 
of  the  sum  of  all  the  estimatea  of  the  nine 
Jurors  participating  In  the  verdict  This 
procedure  was  challenged  only  by  a  subse- 
quent motion  for  a  new  trial,  but,  as  it  is 
not  necessary  to  a  decision  of  the  case,  we 
dismiss  that  feature  with  the  observation 
that  it  is  safer  to  proceed  In  the  mann^  laid 
down  by  the  statute  in  the  reception  and 
publication  of  a  verdict;  that  the  affidavits 
of  the  jurors  impeaching  the  verdict  would 
have  more  force  If  made  before  the  publica- 
tion of  the  verdict;  and,  lastly,  that  it  to 
not  safe  for  parties  to  take  the  chance  of  a 
verdict  and  afterwards  make  complaint 

Other  errors  are  assigned  by  the  defend- 
ant, but  we  deem  it  unnecessary  to  consider 
them. 

The  judgment  is  reversed,  and  the 
remanded  for  farther  proceedings. 


STATE  V.  PULOS. 

(Supreme  Court  of  Oregon.    Jan.  21,  191S.) 

1.  Gaue  (S  7*)  —  Bequlation  —  PossssaioN 
Out  of  Season— Statutes. 

L.  O.  L.  I  2280  (Sp.  Laws  1909,  p.  S26). 
provides  that  it  shall  be  unlawfnl  la  certaia 
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eooBtiM,  at  any  tiiM  between  JanuaT?  IStli 
and  September  let  of  any  year,  to  take,  kllL 
injnre^  destroy,  or  have  in  poeaessitm  any  wUd 
dock.  UM,  that  rach  lection  prohibited  the 
having  in  poeaeseion  of  the  carcasses  of  wild 
dock  out  of  seaaon  which  were  killed  in  aeaaon. 

[Ed.  Note.— For  other  cases,  see  Game.  Gent 
Di«.  H6.  T;  Dec  Dif. 

2.  GAMK   (I  SW') — OWNESSHIF— BEQCLATION 
— "PRIVUJSOIfc*' 

Since  the  title  to  wild  game  is  in  the  state, 
and  no  person  has  an  absolute  property  right 
therein  while  in  a  state  of  nature  and  at  large, 
the  taking  thereof  is  not  a  right,  bat  a  "privi- 
ly," which  may  be  restricted,  prohibited,  or 
conditioned,  as  the  lawmaking  power  may  see 
fit ;  and  hence  the  Legislature  may  prohibit  the 
having  in  possession  of  the  carcasses  of  wild 
game  out  of  season,  though  the  game  was  law- 
fully killed  in  season. 

[Ed.  Note.— For  other  cases,  see  Qame,  Cent 
Dig.  I  2;  Dec.  Dig.  |  8%.« 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  pp.  558»-6S89;  vol  8,  p.  7764.] 

Appeal  from  Circnlt  Court,  Multnomah 
Connty;  3.  P.  Karanangh,  Judg^. 

John  Polos  was  convicted  of  bavingr  wild 
duck  in  possession  out  of  seaacm,  and  be  ap- 
peala.  Affirmed. 

Tbe  defendant  was  indicted  for  the  crime 
of  onlewfally  bavlng  In  Us  possession  a  duck 
dnilng  tbe  season  when  it  was  unlawfal  to 
kill  tbe  same.  Tbe  Indictment  alleged  that 
the  dndc  was  killed  during  tbe  season  when 
it  was  lawful  to  kill  ducks.  Xbe  defendant 
demurred  generally,  and,  bis  demurrer  being 
orermled,  refused  to  plead  fortber;  wbere- 
opon  tbe  court  directed  a  plea  of  guilty  to 
be  entered,  and  fined  the  defoidant  VSOt 
which  judgment  he  appeals. 

F.  EL  Swope,  of  Portland,  for  appellant 
Wilber  Henderson,  of  Portland  (Geo.  J.  Cam- 
eron, Dlst  Att;.,  of  Portland,  A  M.  Craw- 
ford, Atty.  Gen.,  and  W.  E.  Farrell,  of  Port- 
land, on  tbe  brief],  for  respondent 

HcBBIDE,  a  J.  [1]  SecUon  2289,  U  O. 
h.  (Sp.  Laws  1909,  c  10,  p.  620,  |  2),  under 
the  provisions  of  which  this  Indictment  was 
drawn,  reads  as  follows :  "It  shall  be  unlaw- 
ful within  the  counties  of  Clatsop,  Columbia, 
and  Multnomah  of  the  state  of  Oregon,  at 
any  time  between  the  fifteenth  day  of  Janu- 
ary and  tbe  first  day  of  September  of  any 
year,  to  take,  kill,  injure,  destroy,  or  have  in 
possession  any  mallard  duck,  wood  duck, 
widgeon,  teal,  spoonbill,  gray,  black,  sprig- 
tail,  or  canvasback,  or  any  wild  duck." 

It  is  conceded  that  tbe  defendant  had  In 
Us  possession,  during  the  time  when  it  was 
onlawtnl  to  kill  the  same,  one  wild  duck; 
in  other  words,  that  the  act  committed  by 
him  Is  within  the  exact  letter  of  the  section 
quoted,  but,  on  accotmt  of  an  alleged  injus- 
tice which  would  result  from  punishing  him 
for  having  in  his  possession  a  bird  which 
WM  killed  whai  it  was  lawful  to  kill  it,  we 
are  asked  to  fish  through  the  statute  for 
something  that  may  be  construed  to  modify 
the  section  qnoted,  and  to  hold  that  It  does 


not  mean  what  It  saya,  but  something  rad- 
ically different 

The  case  principally  relied  upon  by  appel- 
lant is  State  v.  Fisher,  68  Or.  88.  98  Pac.  713, 
which  was  a  case  construing  the  law  that 
prohibited  having  deer  in  possession  during 
the  closed  season.  The  syllabus  in  that  case 
states  the  contention,  the  statute,  and  the 
holding  so  tersely  that  we  quote:  "Section 
2010,  B.  &  C.  Comp.,  as  amoided  by  Laws 
ld07.  p.  342,  makes  it  unlawful  to  hunt,  kill, 
or  pursue  deer  within  the  state  during  the 
closed  season,  and  declares  that  'any  person 
having  in  possession  any  deer  or  carcass,  or 
part  of  a  deer  during  the  season  when  it  is 
unlawful  to  take  or  kill  such  deer,  shall  be 
guilty  of  a  misdemeanor.'  Held,  that  the 
words  'such  deer'  referred  to  deer  killed  dur- 
ing the  closed  season,  and  that  the  sectloa  did 
not  prohibit  the  keeping  during  the  closed 
season,  for  food,  the  fiesh  of  deer  lawfully 
killed  during  the  open  season."  The  section 
and  language  there  under  consideration  re- 
ferred wholly  to  tbe  taking,  and  having  in 
possession,  of  deer;  and  no  such  saving 
clause  is  found  In  our  present  act,  relating 
to  the  possession  of  wild  birds. 

The  objection  that  the  constructlou  of  the 
act  insisted  on  by  the  state  is  unjust  and  ab- 
surd Is  urged  with  much  plausibility,  and  it 
Is  said  that  It  is  unjust  to  penult  a  man  to 
hunt  lawfully  on  the  29th  day  of  February 
and  to  punish  him  on  tbe  1st  day  of  March 
for  having  in  his  possession  the  game  so 
lawfully  taken  on  the  day  previous.  If  the 
law  compelled  him  to  hunt  on  the  29th  day 
of  February,  such  a  proceeding  would  be 
unjust,  but  he  is  not  compelled  to  Idll  ducks 
on  the  last  day  of  the  open  season;,  neither 
is  he  compelled  to  kill  more  game  tu  the  open 
season  than  be  and  his  friends  can  con- 
sume before  it  closes.  He  has  a  choice  of 
mercy  to  the  birds,  or  of  generosity  to  his 
friends. 

The  mischief  that  this  section  sought  to 
remedy  was  the  habit  that  prevailed  to  some 
extent  among  hunters  who  killed  dudis  dur- 
ing the  closed  season,  and,  when  caught  with 
the  game  iu  their  iwssesslon,  claimed  that 
it  had  been  killed  during  the  open  season. 
Experience  had  shown  that  It  was  next  to 
impossible,  in  many  instances,  to  show  when 
tbe  birds  were  killed,  except  from  the  state- 
ments of  the  sportsmen;  and,  while  tbe  ve- 
racity of  fishermen  and  hunters  Is,  of  course, 
proverbial,  experience  had  probably  demon- 
strated to  the  legislative  mind  that  In  some 
exceptional  cases  a  sportsman  might  pos- 
sibly prevaricate  rather  than  pay  a  fine  of 
¥50.  This  section  was  passed  after  the  opin- 
ion in  State  v.  Fisher,  supra,  was  handed 
down;  and,  taken  In  connection  with  the 
general  game  law  i>assed  at  the  same  time, 
it  Is  evidence  that  the  intention  of  the  Legis- 
lature was  to  close  up  the  gap  left  in  tbe 
efficiency  of  the  law  by  that  decision,  and 
to  make  it  clear  that  the  possession  of  game 
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during  the  doMd  season  was  absolntelj  pro- 
hibited. This  act  was  passed  at  the  special 
seflsion  of  1909,  and  did  not  profess  to  be  an 
amendment  of  any  prerlons  act;  nor  did  it 
make  any  reference  to  any  prerions  act,  ex- 
to  r^eel  certain  sections  of  the  act 
of  the  recolar  session  of  1809,  one  of  vrtilcta 
was  Tofd  br  reason  of  a  clerical  blunder. 
The  section  as  It  stands  is  the  latest  expres- 
sion of  the  Legislature  on  the  subject,  and 
the  chapter  seems  to  be  complete  in  itself, 
and  was,  no  donbt,  intended  to  be  so. 

[2]  It  la  also  contended  that  Qie  duck  har- 
ing  been  lawfully  killed  became  the  iffinte 
property  of  the  dtfbadant,  and  conld  not  be 
taken  from  him  or  destroyed.  This  conten- 
tion overiooks  the  well-known  principle  that 
title  to  wild  tame  is  in  the  state,  and  that 
no  person  has  an  absolute  propert7  rig^t  In 
game  or  fish  while  ta  a  state  of  nature  and 
at  large;  that  the  taking  of  them  Is  not  a 
right,  but  is  a  privilege,  which  may  be  re* 
strlcted,  ^ohlbited,  or  conditioned,  as  the 
lawmaUng  power  may  see  fit  State  t.  Ash- 
man, 12S  Tom.  654,  13S  S.  W.  825;  Six  par^ 
te  ICaier,  103  Cal.  476.  87  Pac.  402,  42  Am. 
St  120;  Sherwood  t.  Stephens,  18  Ida- 
ho, 899.  90  Pac.  846.  In  this  state  the  privi- 
lege of  kiUii^  and  possessing  wild  game  is 
limited  to  the  lypai  season.  The  law  says  to 
the  sportnnan:  **Tou  may  hunt  and  kill 
wild  game  and  keep  it  in  your  possession 
during  a  certain  season,  but  you  must  not 
have  it  in  your  possession  after  the  season 
closes."  The  rl^t  to  possess  is  conditional, 
and  mds  with  the  limitation  prescribed  by 
law. 

Hie  Judgment  Is  afltemed. 


SPERRT  et  sL  t.  STENNICK  et  aL 
{Sapreme  Covat  of  Oregon.    Jan.  21,  1013.) 

1.  Fraud  <|  47*)— Faub  Rbpbesentations— 
Dakaobs— Tbansrb  or  Psofbbtt— ^*VALir- 

ABU  OONBIDBBATION.'' 

Where  a  corporation  was  induced  to  pur- 
chase an  interest  in  real  property  by  defend- 
ant's alleged  false  representatioDS  and  thereaft- 
er transferred  such  interest  to  plaintiffs,  an  al- 
legation, in  a  complaint  to  recover  damages  for 
the  frand,  that  the  corporation  transferred  its 
interest  in  the  property  "for  a  valuable  con- 
sideration," did  not  show  that  the  transfer  was 
for  an  adequate  consideration,  so  that  the  cor- 
poration bad  suffered  no  damage  by  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  I  42;  Dec  Dig,  I  47.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7171-7173.] 

2.  A8SIONUBIIT8  (I  24*)— Rights  Subject  to 
Absionhbnt— Ghobes  in  Action— Tobts. 

Tortious  acts  of  a  party  causing  damage 
to  another  create  a  right  of  action  which  abates 
with  the  death  of  the  person  sustaining  the  in- 
jury, and  therefore  cannot  be  assigned  bo  as  to 
mule  tbie  assignee  to  sue  for  the  wrong  InSict- 
ed ;  hnt  a  torboos  act  causing  damage  to  prop- 
er^, or  an  act  of  negligence  producing  injury  to 
a  person  generally,  creates  a  cause  of  acdon 
tiiat  survives,  and  Is  therefore  assignable. 

[Fid.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  H  42-46;  Dec.  Dig.  }  24.«I 


8.  AssionHBiraB  d  24*)-<SAvaiB  of  Aonon— 
False  BBFBESBifTATioNB  —  MonxT  Be- 

CEIVBD. 

A  right  of  action  for  money  received  arisuu 
from  d^endants'  false  represeutationa  with  ref- 
erence to  the  pnrchase  of  certain  land,  by  rea- 
son of  which  plaintiff's  assignor  was  induced  to 
pay  defendants  money  for  an  Interest  in  zeal 
property,  was  a  caose  of  action  that  would  sur- 
vive, and  was  therefore  assignable. 

[Hid.  Note.— For  other  cases,  see  Assignmeats. 
Cent  Dig.  »  42-46;  Dec  Dig.  i  24.*] 

Appeal  from  Circuit  Court  Moltnomab 
County ;  John  P.  Kavanaugh,  Judge. 

Action  by  Eliza  A.  S perry  and  another 
against  Parker  Stennlck  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed  and  remanded. 

This  Is  an  action  tqr  EUxa  A.  Speny  and 
Ludle  Lemcke  against  Parker  Stomif^  and 
li.  S.  Tliomas  to  recover  money.  The  com- 
Idalnt  charges^  la  effect:  That  on  September 
22,  1006,  the  B.  W.  Lemcke  Company  was 
duly  Incorporated,  and  the  plaintiffs  be- 
came the  owners  of  a  large  number  of  shares 
of  its  caiiital  stock.  That  about  January 
22,  1007,  file  d^endants  reproented  to  the 
corporation  and  Its  i^oper  agents  that  as 
partners  they  had  secured  an  option  for  the 
purchase  of  a  tract  of  land,  4.300  feet  In 
length,  at  $15,600;  that  bebig  the  lowest 
sum  for  which  the  premises  could  be  seenr^ 
ed;  that  they  had  paid  on  account  of  the 
purchase  ^fiOO,  but  vrere  unable  to  comi^ete 
tb^  contract,  whoreupon  tliey  proposed  that 
If  the  corporatlrai  would  pay  $7,800,  or  one- 
half  of  the  consideration,  It  should  receive 
an  unincumbered  title  to  a  moiety  of  the 
land.  That  the  defendant  also  r^resented 
that  various  persons  were  endeavoring  to 
purchase  the  premises;  that  the  real  prop- 
erty was  worth  $^,000,  and  they  detailed 
the  ctmtemi^ted  immediate  demands  for 
the  land  by  firms  and  corporations,  saying 
that  unless  the  title  to  the  real  property 
was  secured  under  the  defendants'  contract. 
It  could  not  be  obtained  for  su<di  a  mnall 
price  as  tbey^  had  agreed  to  pay;  and  that 
under  the  offer  then  made  they  were  not  re- 
ceiving and  would  not  obtain  any  commis- 
sion ot  conotensaUon  for  n^ottatlng  the  pur- 
chase or  for  any  services  connected  there- 
with. That  they  further  r^resented  that  a 
right  of  way  granted  to  a  railroad  company 
over  and  along  the  tract  referred  to  was 
only  80  feet  in  width  and  that  the  tide  lands 
to  be  granted  in  front  of  the  premises  ex- 
tended 400  ieet  into  the  rivw.  That  the  cox^ 
poratlon  and  Its  agents,  believing  such  r^ 
reswtations  to  be  tru^  and  relying  thereoD. 
accepted  the  proposal,  wberfeupon  the  def aid- 
ants, on  January  28,  1807,  acting  for  thttn- 
selves  and  the  corporation,  secured  from 
Mary  W.  Newaom  and  her  husband,  the  as- 
serted owners  of  the  real  propoiy,  a  con- 
tract for  the  purchase  thereof  tor  $8,900, 
one-half  of  which  sum  waa  to  be  paid  In  in- 
stallments and  the  remainder  to  be  evldenc- 
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ed  by  ft  promissory  note  secured  by  a  mort- 
gage of  the  pr^niaes,  wtalcb  contract  was 
taken  in  tlie  name  of  B.  W.  Lrancke,  the  pres* 
ident  and  general  manager  of  the  corpora- 
tion. In  tmst,  however,  for  it  and  the  de- 
fendants. That  on  February  9, 1907,  the  cor- 
poration and  the  defendants,  respectively, 
subscribed  their  names  to  a  writing  declara- 
tory of  their  several  rights  In  and  to  the 
real  property,  and  containing  a  clause  to  the 
effect  that,  if  a  title  to  the  premises  could 
not  thus  be  secared,  tlie  agreement  should 
be  void.  Thereupon  the  corporation  paid 
93.000  on  account  of  the  Installments  men- 
tioned, taking  as  evidence  thareof  Mrs.  New- 
scon's  receipts,  which  provided  that,  if  a  war* 
ranty  deed  failed  to  convey  a  good  and  sufB- 
doit  title  to  the  land,  the  money  so  received 
would  be  returned.  That  farther  relying 
upon  such  representation^  and  believing 
them  to  be  true,  the  corporation  paid  to  the 
defendants  as  partnera  $7,000  for  convey- 
aneea  of  their  undivided  one-half  of  the 
land ;  they  agreeing  that  if  the  title  to  the 
l»remiBes  was  not  perfect  the  snm  of  money 
so  received  would  be  repaid.  That  about  Oc- 
tober 26,  1907,  the  plaintiffs  surrendered  all 
their  interests  In  the  corporation,  adjusted 
and  settled  their  claims  against  it,  and  for 
a  valuable  consideration  received  from  it  a 
deed  of  all  its  rli^t,  title,  and  Interest  in 
and  to  the  real  property*  to  the  contracts 
for  the  purchase  of  the  prendses,  and  to  the 
sums  of  money  paid  by  it  thereon,  and  ever 
since  that  time  they  have  been,  and  now  are^ 
the  owners  thereot  That  the  repres«ita> 
tions  so  made  were  false,  In  that  the  defend- 
ants had  never  made  any  payment  on  ac- 
count of  the  purchase  of  the  land,  l^t  the 
estate  of  Mra.  Newsom  and  her  husband 
therein  was  valudess.  That  neither  of  the 
defendants  had  an  option  or  contract  to 
porchase  the  real  [ffoperty.  That  the  right 
of  way  of  the  railroad  company  was  100 
feet  wide.  That  all  the  tldeland  in  front 
of  the  prmnlses  had  been  conveyed  by  a 
prior  owner  thereof  and  otherwise  particu- 
larly nsgatlTing  the  truth  of  each  of  such 
represoitatlona  That  on  May  2,  lOOS,  the 
corporate  name  of  the  H.  W.  Lemcke  Com- 
pany was  legally  changed  to  that  of  the 
John  P.  Sharkey  Company.  That  on  Iby 
14»  1910.  the  ^alntlffs  and  the  corporation 
first  learned  that  the  representations  so 
made  were  fiUsb  That  thereupon  the  plain- 
tub  immediately  elected  to  rescind  the  sev- 
eral contracts,  and  so  informed  Mrs.  New- 
■om  and  her  husband,  and  also  notified  the 
defendants,  tendering  to  the  latter  at  the 
same  time  rtfinqulshments  of  any  intnest 
tbe  corporation  or  the  plaintiffs  may  have 
received  In  or  to  the  real  property,  and  de- 
manded from  eadi  of  the  defendftnts  the 
ram  of  numey  they  had  so  received.  That 
IfirsL  Newsom  returned  the  sum  of  $8,000^  bnt 
the  defendants  refused  to  make  any  pay- 
ments of  the  moiey  which  they  had  obtained 
ud  declined  to  accept  the  offered  relln- 


quishments,  whereupon  they  were  brought 
into  court  for  such  parties.  That  by  reason 
of  the  premises  $7,000  so  paid  to  the  defend- 
ants is  money  had  and  received  by  them  to 
and  for  the  use  and  benefit  of  the  plaintiffs 
who  elect  to  sue  on  the  implied  contract  to 
repay  that  sum  with  Interest 

The  answer  denied  the  material  averments 
of  the  complaint,  and  for  a  further  defense 
averred,  as  far  as  deemed  material  herein* 
that  Stennick  secured  from  Mrs.  Newsom 
an  option  to  purchase  the  tract  of  land  at 
the  price  of  $8,600,  on  account  of  which  he 
had  paid  $200  and  had  agreed  with  Thomas 
to  give  him  a  half  interest  in  the  contract, 
and  thereupon  the  d^endants  solicited  the 
corporation  to  become  a  party  to  the  trans- 
action. The  reply  put  In  Issue  the  allega- 
tions of  new  matter  in  the  answer,  and,  the 
cause  having  come  on  for  trial,  the  court 
refused  to  receive  any  evidence  of  the  al- 
leged false  representations,  and,  when  the 
plalntlfls  had  otherwise  Introduced  their  tes- 
timony and  reeted,  a  Judgmmt  of  nonsuit 
was  given,  and  they  appeal. 

B.  B.  Heckbert  and  U.  L.  Pipes,  both  of 
Portland,  fbr  appellants.  XL  Bl  Seabrook, 
of  Portland  (W.  A.  Gleland,  at  Portland,  Or., 
on  the  brief),  for  lespondoitB. 

MOOBB,  J.  (after  stating  the  fftcts  as 
above).  [1]  The  testimony  so  admitted  and 
offered  tended  to  establish  each  material 
averment  of  the  complain^  and,  such  b^ng 
the  case,  it  Is  maintained  that  an  error  was 
committed  In  refudng  to  anbmlt  the  cause 
to  the  Jury.  The  reason  announced  by  the 
court  for  excluding  the  tesUmimy  offered 
to  establish  the  falsity  of  the  alleged  Tep- 
resentatlons  was  that  It  appeared  from  the 
averments  of  the  complaint  that,  before  tUs 
action  was  Instituted,  the  Lemcke  Company 
had  sold  to  the  idalnttffis  all  Its  Intwest  In 
the  subject-matter  for  a  valuable  considera- 
tion, and,  as  the  corporation  was  thereby  un- 
injured, it  had  no  ri|^  of  acthm  ^ich  It 
could  assign.  The  conclusion  thus  reached 
was  evidently  based  on  the  dedslon  In  the 
ease  of  McMIUan  v.  Batten,  {S2  Or.  218,  96 
Fac.  676,  where  It  was  held  that  the  pur- 
chasoB  of  corporate  stock,  when  sued  for 
the  price,  were  not  entitled  by  way  of  a 
counterclaim  to  recover  the  price  paid  for  a 
portl<m  of  the  stock  because  of  the  alleged 
fraudulent  representations  as  to  the  condi- 
tion of  the  corporation,  where  it  was  shown 
that  on  the  next  day  after  purchasing  the 
shares  defendants  sold  and  teansferred  them 
to  a  stranger  tor  the  same  amount  tb^  had 
paid  for  the  stock,  unaccompanied  by  any 
evidence  of  an  obligation  on  their  part  to 
take  back  the  stock,  <a  make  good  what 
they  had  received  therefor ;  they  having  In- 
duced the  latter  to  Indorse  the  stock  so  Uiat 
they  might  make  good  their  pleaded  offer  to 
return  possession  thereof.  It  was  also  ruled 
that  evidence  tending  to  prove  that  defend- 
ants, soon  after  having  made  the  purchase 
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wUcb  they  claimed  a  right  to  rescind  for  the 
BoUers*  fraud,  sold  the  property  to  others  for 
the  same  amount  which  they  bad  paid,  de- 
stroyed any  Inference  of  damages  sustained 
by  them.  In  the  absence  of  an  averment  and 
proof  that  they  were  engaged  In  the  business 
of  buying  and  selling  for  profit,  and  bad 
bought  the  stock  for  that  puri>ose^ 

If  the  Initiatory  pleading  herdn  bad  de- 
clared that  an  "adequate  compensation"  had 
been  received  by  the  corporation  for  a  trans- 
fer of  Its  Interests  In  the  contracts  and  of 
its  estate  In  the  premises,  the  con<duslon 
might  hare  be^  deduced  that  the  Loncke 
Company  bad  sustained  no  Injury  by  the 
transaction.  When  It  is  remembered  that 
one  of  the  classes  of  an  Inducement  to  a  con- 
tract Is  either  good  or  valnable  and  that  the 
latter  consideration  la  founded  upon  money 
or  something  conrertlble  Into  or  having  the 
value  of  that  medium  of  exchange,  any  sum 
tbereot  however  trivial,  such  as  91>  satisfies 
the  asseveration  of  the  complaint  In  this  par- 
ticular, thus  showing  a  possible  loss  to  the 
corporation  of  $8,790,  and  showing  the  de- 
termination reached  does  not  legitimately 
follow  from  the  premises  admitted. 

ii]  The  question  will  be  considered  wheth- 
er or  not,  under  the  averments  of  the  com- 
plaint, any  right  of  action,  growing  out  of 
the  defendants'  alleged  fraudulent  represen- 
tations, could  have  been  assigned  by  the 
corporation  to  the  plalntifTs.  The  rule  is 
nearly  universal  that  tortious  acts  of  a 
party  causing  damages  to  another  creates  a 
right  of  actlOB  which  abates  with  the  death 
of  the  person  sustaining  the  Injury  and 
therefore  cannot  be  transferred  so  as  to  con- 
fer upon  the  assignee  authority  to  maintain 
a  suit  for  the  wrong  inflicted.  Weller  v. 
Jersey  City,  etc..  Street  R.  Co.,  68  N.  J.  Bq. 
639,  61  Atl.  4S9,  6  Ann.  Caa  442.  If.  how- 
ever, the  wrongful  act  Is  of  Boch  a  character 
ttiat  the  damages  resulting  thertfrom  will, 
upon  the  death  of  the  pNSon  injured,  sur- 
vive to  his  personal  represratatlve,  the  right 
of  action  Is  assignable.  A  wrong  committed 
upon  a  person  resulting  in  damages  by  rea- 
son of  assault  and  battery,  breach  of  prom- 
ise of  marriage,  false  Impristnunent,  mali- 
cious prosecution,  slander,  etc.,  are  causes 
whldi  do  not  survive  tiie  death  of  tbe  In- 
jured party,  and  hence  tli^  cannot  be  as- 
signed 80  as  to  create  a  right  of  actlm  in 
another.  Dahms  v.  Sears,  18  Or.  47,  B8, 
11  Pac.  891.  ^..torQpuB  a^  causing  dam- 
ages to,  proper^,  or  an  act  of  i^gllgence 
produdue  an  injury  to  a  person  generally, 
creates  a  cause  of  action  that  survives  and 
Is  therefore  assignable.  4  Cyc.  24. 

[3]  Adverting  to  the  division  of  wrongful 
acts  referred  to  a  text  writer  says:  "Ac- 
tions for  deceit  growing  out  of  firauds  wtaicb 
do  not  properly  fall  in  either  of  the  classes 
Just  mentioned  have,  in  some  Jurisdictions, 
been  said  to  be  assignable,  while  in  ottiers 
the  contrary  rule  has  been  laid  down."  4 
Cya  20.  Ttm  la  Zabrlskie  t.  Smith,  13  N. 


T.  322,  64  Am.  De&  651,  the  New  Tork 
Court  of  Appeals  determined  that  an  action 
for  damages  for  dec^t  in  falsely  represent- 
ing the  credit  of  a  person  did  not  survive 
and  was  not  assignable  It  did  not  appear 
In  that  case  that  the  defendant  had  received 
any  pecuniary  advantage  from  his  alleged 
fraudulent  representations,  and  an  action  for 
money  had  and  received  wonld  not  11&  Re- 
ferring to  the  doctrine  announced  In  Zabrls- 
kie V.  Smith,  supra,  In  a  note  to  2  Am. 
ft  Eng.  Ency.  Law  (2d  Ed.)  1024,  It  Is  said: 
"The  decision  In  this  case  appears  to  have 
been  made  without  reference  to  the  New 
York  statutes  then  in  force,  and  Its  authori- 
ty has  been  somewhat  shaken  by  subsequent 
decisions  in  which  it  has  been  criticised  and 
disapproved" — dtlng  several  animadverting 
cases  from  ttiat  state.  In  Byxble  v.  Wood, 
24  N.  Y.  607,  610;  which  was  an  action  based 
on  all^^  fraudulent  r^resentations  of  tbe 
defendant  whereby  he  received  from  tbe 
plalntifTs  assignor  money  which  was  under- 
taken to  be  recovQr^d,~lt  was  ruled  that  the 
averments  of  the  complaint  did  not  neces- 
sarily stamp  the  acdon  as  arising  ont  of  tort 
or  show  that  the  cause  was  not  assignable. 
In  deciding  that  case,  Mr.  Justice  Gould, 
speaking  for  tbe  court,  observed:  "The  facts, 
as  found  by  the  referees,  are  that,  by  false 
representations  and  the  alteration  of  bills 
and  vouchers,  the  defendant  himself  receiv- 
ed from  Marvine  large  sums  of  money  to 
which  be  was  not  entitled;  and  they  have 
found  that  the  plaintiffs  are  entitled  to  re- 
cover, not  for  any  fraud,  but  for  the  money 
which  the  defendant  had  so  •received*  and 
which,  being  so  received,  he  had  no  ri^t  to 
retain.  This  state  of  facts  does  not  neces- 
sarily require  an  action  to  be  brought  for  tlie 
tort,  evm  if  it  allows  one  to  be  so  brought. 
Such  fitcts  always  raised.  In  law,  the  Im- 
plied promise  which  waa  tbe  contract  cause 
of  action  in  Indebitatus  assumpsit  for  mon- 
ey had  and  received.  Having  money  tliat 
rightfully  belongs  to  another  creates  a  debt; 
and,  wherever,  a  ^t  ezlsts  wltbont  an  ex- 
press promise  to  pay,  the  law  implies  a 
promise;  and  tiie  action  always  sounds  In 
contract**  To  the  same  effect,  see  PomOT07*s 
Code  Rem.  (3d  Ed.)  1 670. 

The  1^1  principle  last  announced  would 
authorize  the  maintenance  of  this  action, 
wbtcb,  it  will  be  remsnbered,  U  predicated 
on  tbe  defendants'  Implied  promise  to  repay 
the  money  wbicb  they  had  received.  The 
corporation  transferred,  not  a  claim  for  dam- 
ages arising:  from  a  personal  injury,  but  a 
right  of  property  for  the  redress  of  wbldi 
it  could  have  maintained  ah  action,  whlcb 
right  waa  assignable  and  an  action  can  bo 
maintained  thereon  by  the  plaintiffB  for  mon- 
ey had  and  received  to  their  use  by  the  de- 
fendants. "It  is  ^e  as  a  general  prop- 
osltlon,  that  a  distinct  right  of  action  for 
fraud."  says  Mr.  Justice  Montgomery  In 
Howd  V.  Breckenrldge,  97  Mich.  65,  60,  56 
N.  W.  221,  222,  "la  not  assignable;  but,  where 
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the  zlght  to  enforea  %  dalm  vhlcb  la  in  It- 
aeU  aaslgiiable  '^rt"fln  irlWT^Hf  ^'^^ 
Jn^SPtaUr,  tbe  role  has  no  application, 
ollie  usi^ment  of  tile  didm  carries  with  It 
tbe  rlgbt  to  employ  any  raaedy  wblch 
open  to  the  ataigiior.**  In  speaking  of  Jtne 
ot  the  remedlea  thna  horded,  an  aotbor 
Bays:  Tbe  count  for  moo^  had/utd  re- 
ceived la  a  very  important  tme  a>^  In  some 
reapectB,  differs  from  all  othep^mmon  law 
■ctlonB.  It  Is  a  sort  of  a^'tonnecting  link 
between  law  and  eqiil^y^md.  by  the  nse  of 
the  TO?  coiiTaiilei^,„„^etlo&  of  an  Imidled 
HHromlse,  this  conrtwlll  lie  to  recorer  any 
numey  whldi  the  defendant  has  rec^TOd,  or 
In  any  manner  obtained  ponesslon  oi  which, 
in  equity  and  In  sood  faith  and  oomdaice 
be  on^t  to  pay  ora  to  tbe  plaintiff.  This 
corers  a  wide  and  peculiar  range  of  causes 
of  action.  It  Is  limited,  boweror,  to  cases 
in  which  the  wlglnal  cause  of  action  was 
for  money,  or  sometblng  which  the  parties 
have  agreed  to  treat  as  money."  Green,  PI. 
ft  Pr.  Under  the  Ood^  i.  6S& 

In  the  case  at  bar  the  complaint  snfflcioit 
ly  aT«a  that  the  dtfendants  received  mon^ 
to  which  In  equity  and  good  conscience  they 
were  not  entitled,  and.  such  being  the  case, 
the  pleadli^  is  adequate,  and  errors  were 
ooBomltted  in  refusli^  to  receive  evidoiee  of 
the  facts  so  alleged  and  In  granting  the  non- 
salt 

The  Judgment  Is  therefwe  reversed,  and 
tbe.  cause  remanded  for  swA  further  pro- 
ceedings as  may  be  necessary  not  Incmslst 
ent  with  this  opinion. 


DAVIDSON  V.  TIMMONS  et  aL  t 
(Supreme  Court  of  Kansas.    Jan.  11,  1918.) 

(Svnahut  &v  the  Court.) 

1.  APPBAI,  and  E^BOB  (I  690*)— RUUNQB  ON 
EVIDBNOK— BBTIEW— rnANBCBIPT. 

Id  order  to  secure  a  review  of  ruIioBi  of 
the  trial  conrt  on  tbe  admiBsioa  of  evidence  and 
other  proceedings  in  the  case.  It  is  necessary 
that  the  appellant  shall  procure  a  transcript  of 
the  evidence  and  proceedings  upon  which  the 
rolliigs  depend ;  and,  in  the  absence  of  sQcb  a 
transcript,  the  Snpreme  Court  cannot  settle 
conflictinc  claims  as  to  proceedings  in  the  trial 
court,  nor  detennine  whether  a  ruling  on  the 
■dmisrim  of  testimray  referred  to  in  tlie  find- 
ings of  that  coart  may  not  liave  been  controlled 
by  evidence,  admissions,  or  waivers  not  pre- 
served in  tin  record. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Bm>r,  Cent  Dig.  fi  2897-2899,  £^^2904, 
2906,  2908;  DeTois.  I  690.*] 

2l  Taxation  (1  827*)— Issues  —  Tax  L»n 
-"AmBUATIVU  Brukf. 

Where  a  iwrty  brings  an  action  to  quiet 
Ids  title  to  land  as  against  a  claim  of  an  Inter- 
est in  the  land  by  defendant  and  asks  to  have 
■Dch  claim  adjodlcated,  and  the  defendant  an- 
swers, setting  up  a  tax  lien  on  tbe  land,  and 
asks  the  court  to  protect  his  right  to  such  lien, 
tbe  conrt  is  warranted  In  not  only  adjudicating 
Um  ri^t  of  the  defendant  to  the  tax  lien,  but 
also  in  gnuitiog  affirmative  relief  to  Um  by 


Jiroviding/^or  the  enforcement  of  the  tax  Uen 
oundio  exist 

[EdT  Note.— For  other  cases,  see  Taxation, 
;  T  Dig.  IS  1635-1642;  Dec  Dig.  |  827.*] 
J.  Judgment  (|  570*)  —  Taxation  (SI  824, 
827*)— Tax  Lien— Pbiob  Adjudication— 
IiAoaxa— iNixBBsrr. 

D.,  who  owned  a  tract  of  land  and  had  giv- 
en a  mortgage  on  it,  made  default  when  pro- 
ceedings to  foreclose  the  mortgage  were  had 
which  resulted  in  a  sale  and  deed  to  L.,  but 
which  were  subsequently  determined  to  be  ab- 
solutely vM.  I*  paid  the  taxes  on  the  land 
and  obtained  a  tax  deed  under  which  he  took 
possession  of  tbe  land  and  continued  to  pay  the 
taxes  thereon  for  a  number  of  years  until  it 
was  judicially  determined  that  the  foreclosure 

Sroceedinga,  including  the  sherifTs  sale  and 
eed,  were  absolutely  void,  and  also  that  bis  tax 
deed  was  invalid,  whereupon  he  Was  ousted 
from  possession  of  tbe  land.  Ia  brought  an  ac- 
tion claiming  a  Uen  for  the  taxes  paid  by  him 
which  was  dismissed  without  prejudice  about 
the  time  the  present  action  was  brought  by  D. 
to  quiet  his  title  to  the  land.  BOd,  under  the 
facta  found  by  the  trial  court  in  the  action  to 
quiet  title,  that  Ia  is  entitled  to  a  tax  lien  on 
tiie  land,  that  his  right  thereto  had  not  been 
adjudicated  in  tbe  prior  action,  and  that  be 
was  not  barred  or  precluded  from  obtaining 
relief  and  the  enforcement  of  his  tax  lien  in 
this  proceeding  by  reason  of  lapse  of  time  or 
his  claim  of  ownership  under  the  void  deeds, 
and  further  that  12  per  cent  was  tiie  proper 
rate  of  interest  on  tbe  tax  lien  awarded  to  I*. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  81  1028-1045;  Dec.  Dig.  S  570;* 
Taxation,  Cent.  Dig.  ||  1632,  1635-1642;  Dec. 
Dig.  H  824,  827.*] 

Appeal  from  District  Court,  Kingman 
County. 

Action  to  quiet  title  by  Samuel  E.  David- 
son against  Robert  S.  Xlmmons  and  otbws. 
From  a  Judgment  for  plaintiff  for  part  only 
of  the  relief  demanded,  he  appeals.  Affirmed. 

Campbell  A  Campbell,  of  Wichita,  for  ap- 
pellant George  U  Hi^,  of  Kingman,  for  ftp- 
pelleea. 

JOHNSTON,  a  J.  This  was  an  acUtm  to 
quiet  the  title  of  real  estate  wliich  was  h<nne- 
steaded  fay  the  appellant  Samuel  B.  David- 
son, In  1877.  It  appears  that  in  1579  he 
gave  two  mortgagee  tb^eon,  one  to  secure 
a  loan  for  (412  and  another  for  (150,  eadi 
bearing  Interest  at  12  per  cent  per  annum. 
In  1879  de&ult  was  made  and  the  mortgages 
were  foreclosed,  and  la^,  in.  18SL,  the  de- 
cree of  foreclosure  was  modified.  In  1881 
Davidson  was  adjudged  Insane  and  taken  to 
the  hospital  for  the  insane  where  he  re- 
mained about  18  years.  In  1882  the  land 
was  sold  under  the  Juds^nent  of  foredosure 
to  Kos  Harris  who  shortly  aftmrards  aa- 
slgned  his  Interest  in  the  land  to  Geob  H. 
Lantis.  In  1880  the  land  was  sold  for  the 
taxes  of  1879,  and  the  tax  sale  certlflcate 
was  aaslgued  to  Harris  on  Hay  20,  18^ 
and  was  at  once  reassigned  by  him  to  Lantis 
who  paid  the  taxes  on  said  land  fbr  the  sub- 
sequent years  of  1880^  1881,  and  1882,  and  In 
1883  a  tax  deed  was  issued  to  him.  Upon  the 
issuance  of  the  tax  deed  lAntts  went  Into 


*War  eOiar  eases  see  same  topic  and  section  NUUBBR  la  Dm.  Dig.  ft  Am.  Dig.  Key-Ho,  8«rl«s  *  B^'r  Zodexv 

t  RebearlDK  denied  Febmanr  16,  ms. 


Digitized  by 


Google 


134 


129  FAGIFIO 


BEPOBTEB 


(Kan. 


possession  of  the  land  and  remained  In  pos- 
sesslou  of  It  until  June  S,  1903,  whea  be  was 
dispossessed  by  a  special  mandate  Issued  by 
the  Supreme  Court  In  1894  Davidson  be- 
gan an  action  to  set  aside  the  decree  of  fore- 
closure and  all  of  the  subsequent  i^oceed- 
Ings  in  the  foreclosure  case,  Including  the 
sale  of  the  land  and  the  sheriff's  deed,  and 
on  June  13,  1896,  a  Judgment  to  that  effect 
was  rendered.  In  the  trial  of  that  case  it 
was  found  that  the  proceedings  were  abso- 
lutely null  and  void,  and  hence  were  ineffec- 
tual to  convey  the  title  of  the  real  estate  from 
Davidson  to  Lantis.  It  was  therefore  ad- 
Judged  that  all  of  the  steps  In  the  foreclo- 
sure proceedings  should  be  vacated,  and  that 
Davidson  should  be  put  into  the  full  and  un- 
disputed possession  of  the  land.  In  that 
controversy  no  finding  or  adjudication  was 
made  with  reference  to  the  validity  of  the 
tax  deeds  nor  with  reference  to  the  right 
of  subrogation  under  the  mortgages.  Brror 
was  prosecuted  from  Oiat  Judgment  to  the 
Supreme  Court,  where  the  Judgment  was 
affirmed.  Lantis  v.  Davidson,  60  Ean.  389, 
66  Pac.  745.  In  1901  the  appeUee  Lantis 
brought  an  action  in  which  he  claimed  a 
Hen  against  ttie  land  for  the  taxes  [Mild,  and 
also  asked  to  be  subrogated  to  the  rights  of 
the  mortgagees  in  the  foreclosure  proceedings 
which  had  been  set  aside  as  invalid.  Tiiia 
loase  was  si]ft)sequ^tly  dismissed  without  prej- 
udice tor  want  of  prosecution.  While  the 
last-named  action  was  pending,  Davidson  ob- 
tained a  special  mandate  from  the  Supreme 
Oourt  upon  an  ex  parte  application  summari- 
ly ordering  that  he  be  put  in  Immediate  pos- 
session of  the  land.  The  court  was  not  ad- 
vised of  the  pendency  of  the  proceedings, 
nor  was  it  brought  to  Its  attention  that  Lan- 
tis had  asked  the  trial  court  to  determine 
the  tax  and  other  liens  before  surrendering 
possession  of  the  land.  Under  that  decree 
Davidson  was  put  Into  possession.  During 
all  the  time  between  April  8,  1890,  and  June 
3,  1003,  the  land  was  involved  In  litigation 
between  Davidson  and  Lantis  in  which  Da- 
vidson was  seeking  for  possession  of  the 
land  and  the  recovery  of  rents  and  profits 
thereon,  while  Lantis  had  brought  a  number 
of  injunction  suits.  On  April  10,  1910,  eevea 
years  after  Davidson  bad  gained  possession 
of  the  land,  he  brought  this  action  against 
Lantis  and  others  to  quiet  his  title  to  the 
land  in  controversy.  lantis  pleaded  that  he 
had  an  Interest  in  the  land  by  virtue  of  a 
tax  deed,  and  that  he  had  paid  taxes  for  a 
number  of  years  which  entitled  him  to  a 
lien  thereon.  He  also  asked  to  be  subrogat- 
ed to  the  rights  of  the  mortgagees  In  the 
foreidware  proceedings.  In  his  reply  Da- 
vidson claimed  that  Lantis  was  not  entitled 
to  any  lien  for  taxes  nor  to  Ihe  rights  of 
sabrogatlfni,  and  he  further  pleaded  that 
these  questions  had  been  adjudicated  in  an- 
other  action  and  were  not  open  to  further 
Inquiry.  Upon  a  trial  of  tbe  action  In  July, 
lM.lf  Jadgm»t  was  rendered  quieting  Da- 


vidson's title  to  tlie  land,  subject,  however, 
to  a  tax  Hen  In  favor  of  Lantis  in  the  sum 
of  (1,866.64,  and  wbidtx  denied  any  r^lef  to 
Lantis  under  his  claim  for  subrogation  to 
the  mortgages  Illegally  foreclosed.  Davidson 
complains  of  that  part  of  the  Judgment  which 
makes  the  land  subject  to  a  tax  Hen,  while 
Lantis,  In  a  cross-appeal,  comi^ins  that  the 
court  erred  In  the  computation  of  the  taxes, 
and  he  bislsts  that  he  was  entitled  to  a  Uen 
of  12,016.02,  and  also  that  he  should  bave 
been  subrogated  to  the  rights  of  the  mort- 
gagees and  awarded  a  Hen  for  $3,667.50. 

[1]  Several  errors  are  assigned  by  David- 
son upon  rulings  admitting  testimony  and 
upon  other  proceedings  bad  during  the  trial, 
but  these  are  not  available  for  the  reason 
that  no  transcript  of  the  evidence  or  pro- 
ceedings bave  been  procured  or  made  a  part 
of  the  record  by  appellant  Nothing  is  be- 
fore us  except  pleadings,  findings,  and  Jndg^ 
ment  Some  statements  as  to  the  st^  taken 
in  the  trial  are  made  in  Davidson's  abstract 
and  brief,  but  these  cannot  be  considered 
for  the  reason  that  Lantis  has  had  no  op- 
portunity to  test  the  correctness  of  the  state- 
ments nor  to  make  a  counter  abstract  show- 
ing what  actually  occurred  during  the  trial. 
In  the  al>sence  of  a  transcript,  this  court 
cannot  settle  conflicting  claims  as  to  the 
proceedings  in  the  trial  court  nor  determine 
whether  rulings  referred  to  in  the  findings 
of  that  court  on  such  proceedings  may  not 
bave  been  controlled  by  evidence,  admis- 
sions, or  waivers  not  preserved  in  the  record. 
Civ.  Code  S  674  (Gen.  St  IfiOO,  S  6160) :  Ba- 
ker V.  BeadidEer,  84  Ean.  489,  116  Pac.  112 ; 
Typewriter  Co.  t.  Andreson,  86  Ean.  887*  118 
Pac.  879. 

The  special  findings  which  are  in  the  rec- 
ord disclose  that  a  part  of  the  files  of  the 
case  brought  by  Lantis  a  number  of  years 
age  to  establish  tax  and  hiortgage  Hens 
against  the  land,  and  which  was  subsequent- 
ly dismissed  without  prejudice,  were  ad- 
mitted In  evidence.  Davidson  Insists  that 
these  were  not  within  the  Issu^,  and  besides 
the  files  were  not  properly  authenticated  or 
identified.  Aa  the  record  is  brought  here, 
there  Is  no  way  of  determlolng  whether  the 
papers  so  Introduced  were  properly  idratified 
or  authenticated,  or  whether  Identiflcation 
and  authentication  were  not  rendered  un- 
necessary by  the  concession  or  waiver  of 
the  ai^llant  Testimony  as  to  the  acts  and 
claims  of  parties  in  the  earlier  litigation  may 
have  t>een  pertinent  and  proper  in  order  to 
ascertain  the  equities  In  the  case  and  to 
show  the  extent  of  Lantis'  possession  and 
whether  the  rights  asserted  herein  were 
barred  by  any  limitation.  At  any  ratc^  we 
cannot  state,  upon  the  record  before  us, 
that  the  evidence  was  improperly  receiver!, 
and.  If  It  were  granted  that  it  was  not  strict- 
ly within  the  issues,  it  cannot  be  decided 
that  it  was  prejudicial  to  Davidson.  There 
is  complaint,  too,  of  certain  rulings  which 
excluded  offered  testlmonyf  but  tbeae  can- 
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not  be  reviewed  for  tlie  same  r^sons  and 
the  added  one  that  It  does  not  appear  from 
the  record  that  the  excluded  testimony  was 
prodnced  on  the  motion  for  a  new  trial  as 
the  Code  reqnlres.  dr.  Code,  |  307  (Oen.  St. 
1909.  I  6901);  Cooper  t.  Oreenleaf,  84  Kan. 
499,  114  Pac  1086,  86  U  B.  A.  (N.  8.)  1090; 
Greer  t.  Mercantile  Co.,  86  Kan.  686,  121 
Paa  1121. 

[1]  Another  claim  Is  that  the  answer  of 
lAntls  did  not  warrant  the  court  In  giving 
him  more  than  he  asked;  that  Is,  afflrmatlTe 
relief  by  providing  for  the  oif orcement.  of 
the  tax  lien.  There  Is  nothing  substantial 
In  this  dalm.  Davidson  tnronght  the  action 
to  have  the  title  to  his  land  quieted,  and 
aslnd  that  Ijintis  be  required  to  set  forth 
the  Interest  which  he  ^imed  In  the  land. 
lAntts  answered  by  pleadlns  the  payment 
of  the  taxes,  the  issuance  <tf  a  tax  deed, 
and  other  facts  which  tended  to  support  his 
right  to  a  tax  lien  as  well  as  a  morteage 
lien  way  of  subrogation,  and  then  he  f(d- 
lowed  these  allegation  b  by  asking  tnat  his 
rights  under  both  cUIms  should  be  protected. 
In  his  reply  Davids<ni  denied  the  right  of 
appellee  to  a  tax  Ilea  and  also  to  any  mort- 
gage lien,  and  thus  we  see  the  question  of 
the  right  of  lantls  to  a  Hen  for  taxes  paid  was 
pnv^r  raised.  There  la  very  little  difference 
betweoi  a  prayer  to  bave  the  zl^ts  of  Lantts, 
because  of  the  paymoit  of  taxes,  iirotected 
and  a  spedflc  request  for  the  f oredoaure  and 
oiforcement  of  bis  lien  for  taxes.  It  is  the 
fact  stated  In  the  plwiflingii,  rathw  than  Qie, 
pnyese,  which  detumines  tba  nature  and  ex- 
tent ot  the  relief  whl^  shall  be  awarded  to 
a  party,  and  the  trial  court  was  Clearly  with- 
in the  line  of  dutgr  when  It  provided  for 
doting  up  die  contentions  between  the  par- 
ties by  determining  the  interests  and  rights 
of  each  and  ordering  the  enforcement  of  the 
lien  adjudged.  This  tax  lien  of  appellee 
was  sufficiently  pleaded,  and  presumably  it 
was  sufficiently  proved,  and  hence  it  was  the 
dnty  of  the  court  to  provide  for  its  oiforce- 
moit  rurttier  than  tltat;  appellant  was  not 
^titled  to  have  his  title  quieted  as  against 
appellee  until  he  had  done  equity  by  the  pay- 
oaent  of  the  taxes  legally  charged  against 
the  land  and  by  discharging  any  existing; 
liens  held  Lantis.  After  invittaig  Lantts 
to  set  up  bis  interest  end  to  have  it  adjudt 
cated,  Davidsim  Is  hardly  tn  a  position  to 
object  to  a  judgment  wtdch  determined  that 
Intoest  and  wtUch  directed  the  enforcement 
of  a  lien  found  to  exist 

[1]  The  claim  that  the  right  of  Lantis  to 
assart  a  tax  lien  Is  barred  cannot  be  sustain- 
ed as  no  statute  of  limitations  was  pleaded 
by  Davidson.  Aside  from  that,  the  claim 
for  a  lien  had  been  asserted  In  litigation 
which  was  pending  between  the  parties  from 
1809  when  Lantis  v.  Davidson,  supra,  was 
decided  until  about  the  time  the  present  ac- 
tion was  brou^t  The  trial  court  found  on 
facta,  all  of  which  are  not  preserved,  that 


the  right  to  a  tax  Hen  was  not  barred  by 
any  statute  of  limitations.  An  objection  is 
also  made  that  rents  and  profits  were  not 
set  off  against  the  tax  lien  as  equity  requires. 
A  finding  of  the  trial  court  answers  this  ob- 
jection where  It  is  stated  that  no  such  issue 
was  raised  In  the  case  and  no  proof  as  to 
rents  and  profits  was  offered.  Olson  t.  Pe- 
terson, 88  Kan.  S60.  128  Pa&  191. 

Again  It  is  contended  that  Lantis  was  not 
entitled  to  a  tax  lien  upon  the  theory  that 
he  was  an  owner  wlien  tlie  taxes  were  paid. 
The  foreclosure  sate  and  deed  were  declared 
to  be  void,  and  hence  Lantis  was  not  an 
owner  Iqr  virtue  of  such  sale  and  deed;  nei- 
tlier  can  it  be  said  that  there  was  a  mer- 
ger, for,  although  Lantis  wtered  into  pos- 
session  under  the  tax  deed.  It  has  been  ex- 
pressly found  by  the  trial  court  that  there 
was  no  merger  of  the  interest  be  acquired 
under  tlte  tax  deed  and  the  dalmed  title 
under  the  sherifTs  deed  that  was  set  aside. 
It  appears  that  Lantis  did  not  obtain  a  title 
to  the  land  by  either  the  foredosure  proceed- 
ings or  the  tax  deed  which  turned  out  to  be 
invalid.  The  contention  that  the  tax  deed 
was  adjudicated  in  Lantis  v.  Davidstm,  supra, 
cannot  be  upheld,  as  the  court  explicitly 
finds  tliat  Ijantis*  rl^t  to  a  tax  lien  was 
not  determined  In  tlie  judgment  rendered  In 
that  case.  NeltSier  can  it  be  held  that  his 
right  to  a  lien  was' concluded  b7  t^a  special 
mandate  which  was  issued  from  this  court 
and  under  which  lAntis  was  dispossessed  of 
the  land.  It  appears  ttut  that  order  was 
made  on  an  ax  parte  applicattcm,  ai^  that 
the  claim  of  Lairtls  for  a  Uen  for  tlie  taxes 
he  had  paid  ms  not  brouc^t  to  the  atten- 
tion of  the  court,  and  neiUier  was  the  court 
advised  tliat  Lantis  had  Instituted  an  ac- 
tion, whldL  was  then  pending,  for  fiie  de- 
termlnatlon  of  his  lien  before  surrendering 
possesdcm  of  the  land.  The  special  mandate, 
therrfore,  did  not  operate  as  an  adjudication 
of  the  tax  lien,  nor  did  It  predude  Lantis 
from  setting  up  the  tax  Uea  in  this  action. 
Aside  from  the  considerations  moitloned.  ap- 
pelant has  Iffought  an  equitable  proceeding 
to  quiet  his  title  in  whlcb  he  brings  before 
the  court  the  validity  of  the  tax  and  other 
Itens  claimed  by  Lantis.  As  he  Is  seeking 
equity,  it  devolves  upon  him  to  do  equity, 
and  it  Is  only  equity  that  he  should  discharge 
the  lien  for  the  taxes  legally  charged  against 
his  land  and  which  had  been  paid  by  the 
opposing  party.  Herzog  v.  Gregg,  23  Kan. 
726;  McKeen  v.  Haxtun,  25  Eau.  698; 
Richards  v.  Cole,  81  Kan.  205,  1  Pa&  647; 
Black  V.  Johnson,  63  Kan.  47,  64  Pac.  988; 
Wagner  v.  Underbill,  71  Kan.  637,  81  Pac. 
177 ;  Miller  v.  Dltllnger,  81  Kan.  9,  105  Pac. 
20,  26  U  B.  A.  (N.  S.)  696,  19  Ann.  Cas.  261; 
Baldwin  T.  Gibson,  86  Kan.  267,  110  Pac. 
827. 

In  his  cross-appeal  appellee  complains  that 
he  was  not  allowed  a  higher  rate  of  Interest 
than  12  par  cent  on  the  taxes  paid;  but,  as 
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ownership  of  tbe  land  was  In  litigation  in 
ser^l  courts  of  the  state  from  the  time  the 
tax  deed  was  issued,  tbe  rate  of  interest 
prescribed  in  section  282  of  the  law  of  taxa- 
tion applies.  It  1b  there  provided  that:  "In 
case  taxes  are  paid  by  any  party  whose 
lands  are  in  controversy  in  any  of  the  courts 
of  this  state,  and  the  party  so  paying  shall 
Xall  to  recover  said  land,  he  shall  be  entitled 
to  collect  from  the  parties  recovering  the 
taxes  so  paid,  with  twelve  per  cent,  interest 
thereon;  and  the  taxes  so  paid  shall  be  a 
lien  on  any  suc^  land."  Gen.  8t  1909,  | 
9495. 

It  cannot  be  held  that  the  refusal  of  the 
court  to  grant  ai^llee  relief  under  tbe  old 
mortgages  or  to  give  him  mortgage  liens  by 
way  of  subrogation  is  error,  as  the  testimony 
upon  which  the  decision  of  the  court  resbs 
is  not  In  the  record. 

The  Judgment  of  the  district  court  will  be 
nfflrmwl.  All  the  Justices  concurring. 


HUFE  T.  SOUMEB. 
(Supreme  Court  of  Kansas.    Jan.  11,  191S.) 

(SyHabu*  hp  the  Court.) 

1.  OmCBRS  (I  114*>— LlABILTTY— <3oiTTBACTa. 

The  language  used  by  a  public  officer  in 
making  a  contract  in  that  capacity  is  not  to  be 
construed  as  imposing  a  personal  liability  upon 
bim  unless  an  Intention  to  tbat  elfect  is  clearly 
shown. 

[Ed.  Note^For  other  cases,  see  Officers.  Cent 
Dig.  {S  187-192 ;  Dec  Dig.  t  114.*] 

2.  Towns  (S  31*)— Otficebs— Lzabiutt  oh 
gontbaot. 

Where  a  public  officer,  in  entering  Into  a 
contract  in  that  capacity,  promises  to  make  pay- 
ment immediately  upon  the  completion  of  the 
work,  he  incurs  no  personal  liability  (at  least 
in  the  absence  of  fraud),  althougli  the  statute 
provides  that  the  eontnctor  shall  receive  his 
pay  from  another  source  and  after  some  delay. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  i  55 ;  Dec.  Dig.  |  31.*] 

3.  OrFIOEBS    (8  116*)— LUBZLIHEft— Failubb 

TO  Pebfobu  Dut;. 

A  public  officer  who  refuses  to  perform  a 
duty,  without  the  performance  of  which  a  Just 
claim  against  the  public  cannot  be  paid,  is  per- 
sonally liable  iu  damages  to  tbe  claimant,  but 
only  to  tbe  extent  of  the  actual  loss  occasioned 
by  such  refusal. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  ii  183. 194. 196;  De&  Dig.  1 116.*] 

4.  Omfxn  (I  119*)— Ltabtutibs— MKAgPRg 
OF  Dahaobs. 

The  measure  of  damages  in  such  a  case, 
where  the  ultimate  collection  of  the  claim  has 
not  been  defeated,  would  ordinarily  be  tbe  in- 
terest on  the  amount  for  the  time  payment  has 
been  delayed. 

[Ed.  Note.~For  other  cases,  see  Officers.  CenL 
Dig.  SI  197-206;  Dec.  Dig.  i  U9.*] 

6.  Injunction  (f  212*>— Oiticeba— FibsorA 

Concluded. 

In  an  action  to  enforce  such  liability,  the 
fact  tbat  the  performance  of  the  duty  in  ques- 
tion baa  been  enjoined  by  a  court  of  competent 
Jurisdiction  Lb  not  a  defense,  where  the  claimant 
was  not  a  party  to  the  proceeding,  or  where  the 


ground  of  tbe  inJonctloB  wu  tiie  bllure  of  the 
officer  to  proceed  In  a  proper  manner. 

[Ed.  Xote.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  436 ;  Dec.  Dig.  |212-*] 

Appeal  from  IMstrlct  Court,  Pottawatomie 

County. 

Action  by  Henry  Hupe  against  George 
Somnter.  From  a  Judgment  for  defendant; 
plaintiff  appeals.  Reversed  and  remanded. 

Maurice  Murphy,  of  St  Marys,  for  appel- 
lant M.  Bmnner,  of  Wamego,  and  Crane 
&  Woodbnm  Bfob.,  of  Holton,  £or  appellee. 

MASON,  J.  H^ry  Hupe  sued  Oeorge 
Somioer,  alleging  ttiat  the  defendant,  as 
townsliip  trustee,  had  contracted  with  htm 
for  the  building  of  a  drainage  ditch.  He 
sought  to  hold  the  defendant  personally  li- 
able for  his  pay.  An  answer  and  reply  were 
filed.  Upon  the  case  being  called  for  trial, 
the  defendant  objected  to  the  introductloii 
of  any  evidence  on  the  ground  that  the  peti- 
tion failed  to  state  a  cause  of  action.  The 
objection  was  sustained,  and  Judgment  was 
rendered  against  the  plaintifF,  from  which 
he  appeals. 

A  township  trustee,  under  the  statute,  has 
authority  to  "establish"  a  drainage  ditch. 
Gen.  St  1909,  «$  2968-2981.  When  one  has 
been  established— that  is,  when  he  has  de- 
termined where  It  shall  be  located — ^he  di- 
vides it  into  sections  and  fixes  a  time  within 
which  the  work  upon  each  section  may  be 
done  by  some  person  whom  he  designates, 
obviously  the  person  fbund  to  be  Justly 
cliargeable  with  Its  cost;  the  evident  puri>o8e 
being  to  have  the  ditch  built,  so  far  as  pos- 
sible, by  the  persons  interested.  Section 
2972.  If  any  section  is  not  completed  within 
the  time  set  he  "sells"  It  to  the  lowest  bid- 
der (section  2979);  tbat  Is,  he  lets  con- 
tracts for  the  completloh  of  the  dltdi.  Upon 
the  letting  of  a  contract  he  immediately  cer- 
tifies the  amount  of  the  bid,  with  other 
costs,. to  the  county  clerk,  who  is  required 
to  enter  It  upon  the  tax  roll  against  the  per* 
son  to  whom  it  has  been  apportioned.  As 
soon  as  the  work  is  finished  to  his  satisfac- 
tion, tbe  trustee  also  certifies  the  amount  due 
the  contractor  to  the  county  clerk,  who  draws 
an  order  for  ija  payment  "out  of  the  county 
treasury."  At  any  time  before  the  charge 
is  entered  upon  the  tax  roll,  the  person  li- 
able may  pay  the  amount  to  the  trustee,  who 
pays  it  to  the  contractor.  Section  2980.  The 
section  preceding  that  Just  cited  concludes 
with  tbe  words:  "Such  trustee  shall  make 
a  fair  and  Just  estimate  of  the  amount  of 
costs  made  in  all  such  proceedings,  to  be 
paid  by  each  person  interested  in  such  pro- 
posed ditch,  drain,  or  water  coarse,  and  col- 
lect the  same  as  hereinafter  provided,  and 
pay  out  the  same  In  conformity  with  such 
statutes."  Section  2979. 

[1]  The  petition  alleges,  in  substance,  that 
the  defendant  promised  tliat  the  plaintiff 
should  receive  his  pay  from  him  as  soon  as 
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tbe  work  was  completed.  This  allegation  is 
not  suffldent  to  charge  personal  liability 
npon  tbe  defendant,  for.  the  petition  recites 
that  tbe  incomplete  sections  of  the  ditch 
were  sold  to  the  plalntUC— meaning  that  the 
contract  for  their  completion  was  let  to  him 
—'According  to  law";  and  the  pleadings 
■how  explicitly  that  the  plaintiff  Is  relj^ng 
upon  tbe  profisions  of  the  statute  referred 
to.  The  contract  was  made  with  the  defend- 
ant in  bla  official  capacity.  The  language 
used  by  him  cannot  be  construed  as  impos- 
ing a  personal  liability  unless  an  Intention 
to  bind  himself  clearly  appears.  29  Cyc. 
1446;  Mechem's  Public  Offices  and  Officers, 
H  806,  806;  note,  15  L.  B.  A.  609;  note,  22 
Am.  St  Rep.  SOS,  610. 

[2]  Bis  promise  to  pay  tbe  defendant  when 
tbe  work  was  complete  most  be  Interpreted 
as  an  assurance  that  the  public  body  which 
be  represented — In  this  Instance  the  cotmty 
—would  be  a  prompt  paymaster.  In  a  sense, 
tbe  representation  was  Justified,  since  the 
county  becomes  indebted  to  the  contractor 
upon  tbe  filing  of  a  certificate  of  the  com- 
pletion of  tbe  work,  unless  payment  has  al- 
ready been  made  by  tbe  landowner  to  the 
trustee,  in  which  case  the  trustee  pays  the 
contractor.  The  provision  of  tbe  statute 
that  tbe  trustee  shall  collect  tbe  costs  made 
In  snch  proceedings,  "as  hereinafter  provid- 
ed," and  pay  them  out  to  the  persons  entitled 
thereto,  means  merely  that  be  shall  perform 
the  duties  ^tedflcally  laid  upon  him  in  that 
connection.  But  If  the  trustee,  acting  offi- 
cially, went  too  far  and  exceeded  his  an- 
thorlty  by  promising  immediate  payment,  this 
did  not  make  him  personally  liable  (at  least 
In  the  absence  of  fraud),  for  the  plaintiff 
could  not  have  been  deceived,  having  the 
same  means  of  Information,  and  knowing 
from  the  statute  how  payment  was  to  be 
made.  29  Cyc  1446, 1447;  Martin  v.  Schuer- 
meyer,  30  Okl.  735,  at  page  738,  121  Pac.  248, 
at  page  240.  In  the  opinion  In  tlie  case  last 
dted  It  was  said:  "The  law  Is  that  an  offi- 
cer contracting  on  behalf  of  a  public  cor- 
poration, and  Int^dlng  to  so  contract.  Is  not 
personally  liable  on  his  contract,  where  he 
has  been  goUty  of  no  fraud  or  misrepresenta- 
tion, and  where  the  person  with  whom  be 
contracts  has  the  same  means  of  knowing 
the  extent  of  his  authority  as  be  bas,  though 
he  exceeds  his  authority,  and  for  that  rea- 
son does  not  bind  the  corporation." 

[S]  The  petition  also  alleges  that  the  de- 
fendant failed  and  refused  to  proceed  as  the 
law  provides  for  the  collection  of  the  moaey 
and  tbe  payment  of  ttie  plaintiff,  and  failed 
and  refused  to  put  in  operation  the  machin- 
ery provided  by  law  for  tbe  collection  of 
taxes  and  moneys.  These  allegations,  liber- 
ally construed,  must  be  taken  to  charge 
that  the  defendant  bad  wrongfully  refused 
to  certify  to  the  county  clerk  tbe  amount 
of  the  bid  upon  Its  acceptance,  and  that  he 
had  later  wrongfnlly  refused  to  certify  to 
a»  dark  that  tbe  work  under  the  contract 


had  been  completed  to  his  satisfitctlon,  and 
that  thereby  the  amount  bad  become  due 
to  the  contractor.  The  statute  places  upon 
the  trustee  the  duty  of  performhig  these 
acts.  As  the  contractor  Is  the  person  most 
directly  interested  In  their  performance,  tbe 
duty  is  one  owed  to  blm.  If  tbe  defendant 
without  sufficient  excuse  refused  to  perform 
them,  he  inflicted  a  wrong  upon  the  plaintiff, 
and  should  be  liable  for  whatever  loss  was 
thereby  occasioned.  Where  one  contracting 
with  a  city  is  to  be  paid  only  out  of  tbe 
proceeds  of  a  special  tax  against  the  prop- 
erty benefited,  and  the  officers  refuse  to  make 
the  levy,  the  city  becomes  Immediately  liable 
to  the  contractor  for  the  full  amount  out  of  its 
general  fund.  City  of  Leavenworth  v.  Mills, 
6  Kan.  288 ;  Heller  v.  City  of  Garden  City, 
68  Kan.  263,  48  Pac.  841 ;  note.  82  L.  R.  A. 
(N.  S.)  163 ;  2  Dillon  on  Municipal  Corpora- 
tions (6th  Ed.)  %  827. 

This  liability  Is  not  based  merely  on  the 
theory  that  the  dty  has  done  the  contractor 
a  wrong  and  must  compensate  him  for  his 
lost  thereby  occasioned;  it  is  also  founded  up- 
on tbe  proposition  that  the  city  is  primarily 
liable  to  tbe  contractor  and  can  pay  him 
and  reimburse  Itself  tbrotigb  a  levy  of  the 
special  tax.  The  same  reason  does  not  ex- 
ist for  holding  the  deliuQuent  officers  person- 
ally liable  for  the  full  amount  A  public 
officer  who  refuses  to  perform  a  duty,  with- 
out the  performance  of  which  a  just  claim 
against  the  public  cannot  be  paid.  Is  per- 
sonally liable  to  the  claimant  to  the  extent 
of  his  injury,  but  tbe  measure  of  damages 
In  such  a  case  has  been  a  matter  of  con- 
siderable discussion  and  difference  of  opinion. 
In  Clark  v.  Mliler,  54  N.  T.  628,  at  page 
635,  a  town  supervisor  was  sued  for  a  re- 
fusal to  perform  tbe  doty  of  presenting  to 
the  county  board  the  plalotlfTs  claim  for 
damages  reassessed  for  the  laying  out  of  a 
road  through  bis  land  The  grounds  of  the 
decision  were  thus  stated :  "The  defendant 
Is  answerable  for  the  whole  amount  which, 
by  bis  refusal  to  perform  bis  duty,  the  plain- 
tiff has  been  unable  to  obtain.  The  law 
will  not  limit  his  recovery  to  anything  less 
than  the  amount  of  the  reassessment;  for 
such  a  limit  would  drive  him  to  a  succes- 
sion of  actions,  In  none  of  which  could  he, 
if  the  defendant's  position  is  correct,  recover 
more  than  interest.  It  cannot  be  assumed 
that  the  defendant  would  be  taught  by  tbe 
result  of  one  action  and  proceed  to  do  his 
duty,  and  thus  avoid  another.  The  plain- 
tiff Is  not  thus  to  be  put  off.  The  defendant's 
misconduct  bas  deprived  blm  of  obtaining 
his  money,  and  the  def^dant  must  answer 
to  the  whole  Injury  which  he  has  occasioned." 
Of  this  doctrine  It  has  been  said:  "Tbla 
rigorous  severity  Is  exceptional  and  based 
on  considerations  of  policy  to  insure  the 
active  diligence  of  such  officers ;  it  Is  in 
fact  punitive  in  Its  nature  and  object"  1 
Sutherland  on  Damages  (2d  Ed.)  f  160.  In 
Dow  T.  Humbert  et  aL,  91  U.  S.  294,  28  L. 
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Ed.  368,  the  authorities  on  the  subject  are 
reviewed  and  the  coucluslon  Is  reached  that 
the  plaintUTs  recovery  In  an  action  of  the 
class  referred  to  should  be  limited  to  com- 
pensation  for  such  loss  as  he  has  actually 
suffered  from  the  defendant's  neglect  of 
duty.  This  we  think  the  better  rule  in  rea- 
son as  well  as  upon  authority.  See,  also, 
Mechem's  Public  Offices  and  Officers,  H  7S4- 
785  ;  2  SedgwidE  on  Damages  (9th  Ed.)  f  545 ; 
Crane  v.  Stone,  15  E&n.  94,  98;  Amy  v. 
The  Supervisors,  78  U.  S.  (U  Wall.)  136. 
20  L.  Ed.  101 ;  Newark  Savings  Institution  v. 
Panhorst,  7  Bias.  99,  Ted.  Caa.  No.  10,142. 

[4]  In  the  present  case  a  recovery  is 
asked  for  the  full  amount  of  the  claim,  and 
no  spedflc  grounds  of  damage  are  alleged. 
However,  the  petition,  in  view  of  the  only 
method  by  which  Its  sufficiency  was  tested, 
must  be  construed  with  great  liberality.  If 
its  allegations  are  true.  It  necessarily  follows 
that  the  plaintiff  has  at  least  been  un- 
necessarily delayed  in  the  collection  of  his 
claim.  He  cannot  recover  interest  during 
this  time  from  the  county,  for  the  statute 
does  not  so  provide.  Jackson  County 
Kaol,  77  Kan.  717,  96  Pac.  45,  17  I*  R.  A. 
(N.  S.)  552.  He  has  therefore  stated  a 
cause  of  action  for  the  recovery  of  interest 
at  the  1^1  rate  from  the  time  he  would 
have  received  payment  if  the  defendant  had 
complied  with  the  statute. 

[5]  In  his  answer  the  defendant  allies 
that  he  certified  to  the  county  clerk  the 
amount  for  which  the  contract  had  been 
let,  and  that  it  was  entered  upon  the  tax 
roll ;  that  thereafter  be  and  the  county  treas- 
urer were  by  decree  of  the  district  court 
permanently  enjoined  from  collecting  the 
tax.  The  plaintiff  replies  with  a  general 
denial,  admitting  the  Injunction,  but  stating 
that  he  was  not  a  party  to  the  action  In 
which  it  was  granted,  and  that  the  ground 
of  It  was  that  the  defendant  had  not  pro- 
ceeded in  the  matter  "as  by  law  provided." 
If  the  defendant  owed  to  the  plaintiff  a  duty 
to  take  the.  Initial  step  in  a  proceeding  to 
levy  a  tax,  he  was  not  relieved  of  It  merely 
by  an  Injunction  in  an  action  to  which  the 
plaintiff  was  not  a  party.  A.  T.  &  S.  P.  Rid. 
Co.  V.  Com'rs  of  Jefferson  Co.,  12  Ean.  127. 
The  allowance  of  the  injunction  Is  not  con- 
clusive evidence  against  the  contractor  that 
facts  existed  preventing  the  collection  of 
the  tax ;  and  If  the  injunction  was  rightful, 
because  the  trustee  had  omitted  some  duty 
he  owed  to  the  contractor,  it  could  not  be 
available  to  him  as  a  defense. 

In  the  plalntirs  brief  It  Is  said  that.  If 
any  one  is  liable  to  the  defendant,  It  is  the 
county;  that  the  county's  liability  does  not 
depend  upon  the  collection  of  the  tax.  This 
Is  doubtless  true.  The  statute  says  that, 
upon  the  filing  of  the  certificate  of  the  amount 
due  the  contractor,  the  county  clerk  shall 
draw  an  order  for  Its  payment  out  of  the 
county  treasury.  The  payment  is  not  made 


(Ean. 

contingent  upon  the  collection  of  the  tax. 
But  the  liability  of  the  county  does  not  at- 
tach until  the  statute  has  been  complied 
with.  Upon  the  letting  of  the  contract,  the 
amount  is  certifled  to  the  county  clerk,  who 
at  once  places  It  upon  the  tax  rolL  When 
the  work  Is  completed,  a  second  certificate  is 
filed  showing  that  the  amount  of  the  bid 
has  become  due  to  the  contractor.  Then 
an  order  Is  drawn  for  its  payment  by  the 
county.  While  the  collection  of  the  tax  is 
not  a  condition  precedent  to  the  payment, 
its  levy  seems  to  b&  At  all  events,  before 
the  contractor  can  be  paid,  the  trustee  must 
In  effect  certify  that  the  work  has  been 
completed  to  his  satisfaction.  The  petition 
alleges  that  this  was  not  done.  Withoat 
It  the  plaintiff  could  collect  nothing  from 
the  county.  The  injunction  does  not  ap- 
pear to  bare  forblddoi  it.  The  petition 
alleges,  in  substance,  that  the  plaintiff  was 
entitled  to  payment  from  the  county,  which 
he  could  collect  only  upon  the  flltng  of  a  cer- 
tificate which  the  defendant,  in  violation  of 
bis  doty,  refused  to  mak&  These  allega- 
tions are  not  modified  by  the  reply.  They 
are  sufficient  if  proved,  to  entitle  the  plain- 
tiff to  recover  any  damage  he  has  sustained. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith.  All  the  Justices  concarrlng. 


NASON  T.  PAirrSlN  et  Bit 
(Supreme  Court  of  Kansas.    Jan.  11«  IBIS.) 

(BuUahut  ly  the  Court.) 

L  Vbndob  and  Fubchaseb  (I  78*)  —  Con- 
BTaucnoN  OF  CoNiBACT— Time  fob  Peb- 

FOBHANCB. 

Where  time  Is  not  of  the  essence  of  a  eon- 
tract  to  convey  land,  but  Is  made  essential  by 
performance  or  tender  of  performance  of  one 
party  and  a  demand  on  the  other*  a  reawmable 
time  must  be  given  tat  compliance  with  mch 
demand. 

{Ed.  Note.— For  other  cases.  Vendor  and 
Purchaser,  Cent  Dig.  H  121-125;  Dee.  Dig.  1 

7a*3 

2.  JUDQUBNT  (!  212*)— VALIDITr— POWBB  OF 

CotJBT  IN  Vacation. 

A  district  court  is  without  anthtnlty  In 
vacation  to  raider  judgment  in  a  case  tried  in 
term  time  and  taken  under  advisement 

[Ed.  Note. — For  other  cases,  see  Jadgmmti 
Cent  Dig.  8  380;  Dec  Dig.  |  212.*] 

3.  judouent  (i  354*)— dibposetion  of  cavbb 
— Revbbsai. 

A  Judgment  roidered  in  vacation  upon  a 
trial  and  submission  at  the  preceding  term 
should  be  set  aside,  and  a  Judgment  should  be 
rendered  at  the  next  term. 

[Ed.  Note.— For  other  cases,  see  Ju^nnent 
Cent.  Dig.  il  6S1,  691,  TOf^;  DecTlMg.  | 
354.*] 

^Additional  SyUabu*  (y  Editorial  Staff.) 

4.  Vbndob  and  Pubohaseb  (S  834*)— REinc- 

DIES  OF  PUBCTABBB— RBOOVXBT  OF  PUB- 
CHASB  MORKT  PAn>. 

While,  as  a  general  rule,  a  purchaser,  who, 
without  fault  of  the  vendor,  has  failed  to  ful- 
fill the  contract,  cannot  recover  an  advance 


•por  other  flaMs  im  sama  toplo  and  aaeUon  NUMBER  la  Dee.  Dig.  A  Am.  Dig.  Kay-No.  Serlaa  *  Rap'r  ladatw 

t  Rehearing  denied  Febniarr  U,  lill> 


Digitized  by 


Kan.) 


NASON  T.  PATTEN 


189 


parment,  thli  rale  doea  not  prsraU  iriiere  tiie 
contract  haa  been  abandoned  or  rescinded  by 
conaent  of  the  party  not  in  default 

[Ed.  Note.— For  other  casea,  see  Vendor  and 
Purchaser.  Gent  lAg.  H  W^-OSO;  De&  Dig.  | 
334.*j 

Maaco,      dlMntlns  In  part 
Appeal  from  IMstrict  Court,  Bteveiis  Coon- 
ty. 

AcOon  lu  F.  M.  Naaon  against  X  P.  Pat- 
toi  and  ot&en.  From  a  judgment  for  de- 
fendanti,  plaUitlff  appe^  Beversed,  with 
dlrectfons.  * 

John  L.  GleasoD.  of  Guymon,  and  8.  W. 
Bmltb,  of  Oklahoma  CAty,  OU.,  for  appellant 
C  V.  Monatt,  of  Llbcnl,  for  aivelleea. 

BENSON,  J.  This  action  was  brought  by 
the  vendee  in  a  contract  for  the  sale  of  land 
to  enforce  specific  performance  and  for  dam- 
ages, and  was  tried  as  an  action  to  recover 
damages  only.  Judgment  was  given  for  the 
amount  of  an  advance  payment 

No  conflict  eppearB  In  the  evldaice.  No 
default  In  the  contract  had  been  made  by 
the  vendor  before  the  suit  was  brought;  but 
he  bad  conveyed  the  land  to  another,  who 
bad  purchased  It  In  good  faith.  To  sustain 
the  judgment  it  must  be  presumed  that  the 
recovery  was  allowed  upon  the  theory  that 
the  contract  had  been  rescinded  by  consent  of 
the  vendor — considering  the  conveyance  made 
by  him  as  an  abandonment  of  the  contract, 
as  he  ther^7  disabled  himself  fnnn  per^ 
forming  It 

[4]  While  it  is  a  general  rule  that  a  pur^ 
(^laser,  who,  without  fault  of  the  vendor,  has 
failed  to  ftdflll  the  contract,  cannot  recover 
:in  advance  payment,  yet  this  rule  does  not 
prevail  where  the  contract  has  been  aban- 
doned or  rescinded  by  consent  of  the  party 
not  In  default  Hlllyard  v.  Banchor,  86  Kan. 
516,  526,  118  Pac.  67;  Phelps  T.  Brown,  96 
Cal.  572,  80  Pat  774;  Richards  v.  Allen,  17 
lie.  296;  Andrews  v.  Brown,  ST  Mass.  (3 
Cush.)  130;  Fry  on  SpecUlc  Performance 
(4tb  Ed.)  f  1066. 

[1]  Time  was  not  of  the  essence  of  the 
contract,  but  it  was  made  essential  by  a  no- 
tice to  the  vendee  that  he  must  pay  the  bal- 
ance of  the  purchase  money  at  a  date  stated 
In  the  notice.  The  time  of  performance,  ac- 
cording to  the  terms  of  the  contract,  was 
May  10,  1010.  At  that  time  the  deed  from 
the  vendor  was  on  deposit  at  a  designated 
bank  as  provided  in  the  contract,  and  the 
abstract  likewise  so  deposited  had  been  re- 
ceived by  the  vendee.  The  vendee  failed  to 
object  to  the  title  or  pay  the  balance  of 
the  purchase  as  agreed,  and  a  notice  was 
served  upon  him  by  the  vendor  on  that  day, 
May  lOth,  that  unless  such  payment  was 
made  on  or  before  May  12th  at  4  o'clock  p. 

the  contract  would  be  rescinded.  The 
payment  was  not  made,  and  on  May  18th 
the  vendor  conveyed  the  laud  to  another. 
Whoe  time  Is  not  of  the  essence  of  such 


a  contract,  It  may  be  made  essential  by  per- 
formance or  tender  of  performance  by  one 
party  and  demand  on  the  other.  Roberta  v. 
Taw,  62  Kan.  4S,  61  Pac  400.  But  a  reason* 
able  time  must  be  allowed  to  comply  with 
the  demand.  KIrby  v.  Harrls<m  et  al.,  2 
Ohio  St  826,  60  Am.  Dec.  677  ;  6  Pomeroy, 
Equity  Jur.  f  815.  What  Is  a  reasonable 
time  Is  a  question  to  be  determined  from  the 
circumstances  of  each  particular  case.  Mas- 
tin  V.  Grimes,  88  Mo.  478;  Waterman  on 
Spea  Perf .  f  466 :  36  Qyc.  716. 

The  amount  to  be  paid  In  this  instance  was 
over  93,000.  The  notice  was  served  on  the 
day  the  money  was  due.  The  notice  gave 
less  than  two  days  in  which  to  make  pay- 
ment Immediately  after  the  time  so  given 
had  elapsed  conveyance  was  made  to  another. 
No  reason  appears  in  the  evidence,  and  none 
Is  suggested,  why  such  haste  was  necessary 
or  reasonable,  and  It  cannot  be  held  as  mat- 
tw  of  law  that-  a  finding  of  the  district 
court  that  the  time  given  was  not  reasonable 
was  erroneous.  To  uphold  the  judgment  It 
should  be  presumed  that  the  court  so  fennd 
— and  this  finding  Is  approved. 

[2]  The  judgment,  although  not  erroneous 
for  any  reason  already  considered,  most  he 
set  aside.  The  case  was  submitted  on  De- 
cember 12,  1010,  and  dedslon  was  TeaerreA 
to  be  announced  at  a  later  date.  The  term 
of  court  was  adjourned  without  day  on  the 
13th  day  of  December.  On  March  11,  mi, 
a  judgment  was  entered  In  vacation  against 
the  defendant  for  915&75,  the  amount  of  the 
advance  payment  with  Interest  The  judge 
had  no  power  to  render  the  judgment  in 
vacation.  Earls  t.  Earls,  27  Kan.  638: 
Packard  v.  Packard.  84  Kan.  68,  7  Pac.  628; 
State  T.  Start,  62  Kan.  Ul,  61  Pa&  304. 

[I]  A  void  judgment  may  be  reversed  oa 
appeal  Fleeman  t.  Uailway  Co.,  82  Kan. 
574,  109  Pac  287.  88  Ia  a.  A.  (N.  8.)  788, 136 
Am.  St  Bep.  117,  20  Ann.  Gas.  276. 

As  the  entry  of  the  judgment  recites  a 
submission  of  the  case  on  the  12th  of  Decon-- 
ber,  1910,  and  the  rendition  of  judgmoit  on 
the  lOth  of  March,  19U,  it  la  argued  that  It 
most  be  presumed  from  the  record  that  the 
court  was  in  session  on  the  latter  date.  It 
would  be  so  presumed  from  this  alone,  but 
there  was  another  record — that  of  the  ad- 
journment of  the  term  without  day  on  the 
13th  day  of  December,  lOia  It  is  argued 
that  we  cannot  consider  the  record  of  ad- 
journment, because  it  was  not  Introduced  in 
evidence  in  the  district  court  on  the  motion 
for  new  trial  or  otherwise.  It  was  not  nec- 
essary that  the  record  of  its  own  adjourn- 
ment should  be  presented  In  evidence  to  that 
court,  since  it  was  a  matter  of  judicial 
knowledge.  Again,  It  is  said  that  the  entry 
shows  that  the  motion  for  a  new  trial  was 
overruled  on  December  12,  1910,  when  the 
case  was  submitted.  We  do  not  so  read  the 
record,  which  recites  the  roidltlon  of  the 
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judgment  on  Marcb  lOtli,  and  following  thia 
ts  the  recital  of  an  order  oTerruItng  the 
motion  for  a  new  trial.  True,  tike  entry  re* 
cites  tbat  the  motion  was  filed  on  December 
12th;  bat  It  must  be  presumed— and  the  en- 
try la  in  harmony  with  the  presumption— 
that  action  was  taken  on  the  motion  at  the 
date  on  whlcb  Judgment  was  rendered. 

The  Judgment  ia  reversed,  with  directions 
to  the  district  court  to  enter  Judgment  in 
term  time  In  pursuance  to  the  submission  of 
the  case  on  December  12th.  While  the  Judg* 
ment  entered  In  form  upon  the  Journal  is  a 
nullity,  and  In  the  absence  of  any  oUker  or- 
der an  appeal  might  be  taken  after  another 
Judgment  Is  entered,  still,  to  end  the  lltiga- 
tloQ — all  the  facts  being  before  tbts  court— 
the  further  direction  is  given  to  enter  Judg- 
ment for  the  plaintiff  for  the  amount  of  the 
advance  payment  and  Interest 

JOHNSTON,  O.  J.,  and  BURCH,  SMITH. 
PORTEE,  and  WB8T,  JJ.,  concurring. 

MASON,  J.  (dissenting  In  part).  I  do  not 
think  the  proposition  stated  In  the  second 
luragraph  of  the  syllabus  Is  Involved  In  this 
case.  The  plaintiff  does  not  contend  that 
the  Judgment  rendered  In  vacation  Is  valid. 
He  dalles  that  It  waa  rendered  In  vacation, 
or  rather,  be  asserts  that  upon  the  record 
It  appears  to  have  been  rendered  by  the  court 
while  In  session,  and  that  no  sufficient  show* 
ing  has  heen.  mad«  to  the  contrary.  In  this 
I  think  he  Is  right  The  record  of  the  Judg- 
ment Imports  a  distinct  declaration  that  the 
court  was  in  session  on  March  10,  1911. 
After  an  appeal  had  been  taken  from  this 
Judgment,  there  was  placed  among  the  files 
of  the  case  In  the  district  court  a  certified 
copy  of  an  order  purporting  to  have  been 
made  Decemlwr  13,  1910,  adjourning  court 
sine  die.  If  there  is  a  conflict  between  the 
two  recitals,  there  la  no  reason  why  that  re- 
specting tbe  adjournment  should  prevail  over 
that  contained  In  the  Journal  entry  of  judg- 
ment But  there  Is  no  necessary  conflict  A 
special  term  of  court  may  have  been  In  ses- 
sion on  March  10,  1911,  so  far  as  tbls  court 
can  know  from  what  Is  before  it  However, 
If  tbls  were  In  fact  the  case,  the  plaintiff 
would  doubtless  have  shown  it  by  direct  evi- 
dence, instead  of  relying  upon  the  presump- 
tion in  sniq;>ort  of  his  Judgment,  as  he  per- 
hapa  had  a  technical  right  to  do.  I  do  not 
object  to  tbe  order  of  this  court  being  based 
on  the  assumption  that  tbe  judgment  was 
rendered  In  vacation,  because  that  is  prob- 
ably the  fact  But  I  think  the  costs  of  the 
appeal  should  be  charged  to  the  appellant 
for  the  reaaon  that  the  ruling  of  the  district 
court  upon  the  actual  matter  in  controversy 
la  affirmed.  Tbe  defendant  ought  not  to  re- 
cover any  costs  hn-e  without  showing  that 
the  attention  of  tbe  district  Judge  was  in 
some  way  directed  to  tbe  fact  that  the  Jut^- 
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ment  ai^eared  to  liave  been  rendered  at  a 
time  when  the  court  was  not  In  fact  In  ses- 
sion. The  notice  of  appeal,  given  April  8, 
1911,  expressly  described  the  Judgment  ap- 
pealed from  as  having  been  rendered  at  the 
December  term,  and  a  purpose  to  raise  a 
question  on  that  point  did  fiot  ai^;>ear  until 
the  abstract  was  filed,  on  February  16,  1912. 
One  of  the  grounds  of  tbe  motion  for  a  new 
trial  was  that  the  Judgment  was  not  ren- 
dered during  the  sitting  of  court;  but  as  tbls 
was  filed  and  (as  I  read  the  record)  over- 
ruled on  December  12, 1910,  It  can  hardly  be 
regarded  as  relating  to  anything  that  took 
place  In  the  following  Marcb.  If  it  were  nec- 
essary in  order  to  protect  the  plalntUTa  sub- 
stantial rights,  I  think  tbe  record  might  be 
Interpreted  to  mean  tbls:  Tbe  court  on  De- 
cember 12tb  found  in  favor  of  the  plaintiff, 
denied  tbe  motion  for  a  new  trial,  and  ren- 
dered Judgment  accordingly;  but  being  In. 
some  doubt  of  the  correctness  of  the  deci- 
sion, deferred  entering  tbe  Judgment  until 
later,  in  tbe  meantime  reviewing  the  ques- 
tions Involved  by  tbe  aid  of  the  briefs  pre-^ 
sen  ted. 


CHARLES  V.  WITT  et  alt 
(Supreme  Court  of  Eanaaa.   Jan.  11,  1918.> 

(ByUabua  fiy  <Ae  Court.) 

1.  AcnoK  (i  46*)— Causes  of  Acnoir— Join- 

DBS. 

In  an  action  on  behalf  of  minors  against 
their  former  guardian  for  an  accountiug,  alle- 
gatioDs  of  fraud,  of  waste  and  mifimaoasement- 
of  wrongful  appropriation  of  the  minors'  prop- 
erty by  pasturing  their  lands,  and  of  pnraws- 
ing  their  rrain  at  less  than  Its  value,  are  mere 
matters  of  indacement  where  tbe  petition  as  a 
whole  shows  that  all  that  is  demanded  is  an 
accouDting.  Wrongful  or  tortious  acts  of  the 
guardian  may  be  waived,  and  he  may  be  com- 
pelled to  account  for  tbe  reaaonable  value  of 
the  property  wasted  or  wrongfully  appropriat- 
ed. There  still  remains  but  a  siogle  cause  of 
action  for  an  accounting. 

[Ed.  Note.— For  other  cases,  tee  AeUon,  Cut. 
Dig.  SS  878-448;  Dec.  Dig.  J  45.*] 

2.  GUABDZAN  AlTD  WABD    (|  64*)— BfiBlSAB- 
ARCE  OF  GUABDIAK  — IdABIUTT— BBRTAL. 

Value  of  Lands. 

Where  a  guardian,  for  a  period  extending 
over  several  years,  without  an  order  of  the- 
probate  court  leases  the  lands  of  the  mlaon 
for  grain  rent  and  purchases  their  gndn  him- 
self, keeping  the  accounts  in  such  an  imper- 
tixt  and  unlntelllglbie  manner  that  In  an  acttoa 
for  an  acconnting  it  is  foand  impossible  to  as- 
certain what  amount  of  grain  waa  received  for 
tbe  minors'  share  or  raieed  on'  their  lands.  It 
is  proper  to  charge  bim  with  the  cash  rental 
value  of  their  lands  for  the  whole  period. 

[Ed.  Note.— For  other  eases,  see  Gnardlaa 
and  Ward.  Ont  Dig.  ||  242-258;  Dtc  Dig.  «= 
64.*] 

S.  GUABDIAN  AND  WABD  ^  54*)  —  MlSRAS- 

ANCE  07  GUABDIAR — AcOOVHTIHO  —  GOH- 
FOtnVD  IKTKBESI. 

And  In  audi  case,  irtien  the  evidence  Ulte- 
wise  shows  other  instances  of  culpable  neglect 

of  tbe  minors*  interests  and  of  fraud  in  the 
management  of  their  estate,  the  allowance  of 
interest  at  6  per  cent  on  tbe  yearly  balance 
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found  dae,  the  Interest  to  be  added  yearly  to 
the  principal,  will  be  upheld. 

[Eid.  Note.— For  other  case*,  see  Ooardian 
and  Ward,  Gent.  Die  fi  242-253;  Dea  Dig.  I 

4.  Pleading  (S  250*)— Aimkdkent— Reuef. 

When  the  eoretiei  of  the  guardian  are 
parties  to  audi  an  action,  and  the  petition  asks 
Jnd^Dent  tor  the  amount  of  the  bond,  and  the 
court  finds  a  laiver  sam  doe  from  the  guardian, 
the  conrt  Bhotud  permit  the  petition  to  he 
amended  to  conform  to  the  evidence  and  should 
reader  judgment  anlnst  the  guardian  for  the 
whole  amount  fooiM  due  the  wards. 

[Ed.  Note.— For  other  eases,  see  treading. 
Cent.  Dig.  SI  780-7S3;  Dee.  Dig.  f  2S0.*] 

&  dlTABDUir  AND  WABD  (U  44.  60*)— AD- 

uiNiBrTRATioir  or  BeiAn  —  Dikbotion  or 
Pbobatk  Coubt— lun  or  Laiii>— Loah  of 

MONKT. 

Guardians  are  required  to  manage  the  in- 
terests  of  their  wards  under  the  direction  of 
the  probate  court  (Gen.  Sl  1900.  |  11975),  and 
may  lease  the  lands  of  the  wards  or  loan  their 
money,  but  can  do  ao  lawfully  only  under  the 
Erection  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  H  192-201,  255-260; 
Dee.  Dig.  is  44,  06.*] 

6.  GtiABDiAW  Ain)  Wabd  (S  168*)  —  Fibal 

SETTI2Il[£NT~G0NCLnSITE7fEaB. 

The  final  settlement  of  an  administrator, 
wtfo  at  the  same  time  is  guardian  of  minora  in- 
terested in  the  estate,  is  not  conclusive  upon 
the  minors,  but  is  voidable  by  them  or  by  their 
representative. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Gent.  Dig.  H  474,  540-044;  Dee. 
Dig.  I  163.*} 

7.  GnABDlAir  AWD  Wasd  (I  62*)— Adhinib- 
TBATION  or  BSTATB— ComBAOI  WITB  HXIC- 

A  guardian  may  not  trade  irith  himself  on 
account  of  the  ward  or  use  or  desl  with  his 
ward's  proper^  for  his  own  benefit. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  288-293;  Dec  Dig.  i 
«2.M 

&  Costs  (I  aS6*)  —  Recobd  —  Couhtbe  Ab- 
aiRAOT^osT  or  PBIimHQ.  _  . 

That  portion  of  the  cost  of  printing  a 

counter  abstract  found  to  be  unnecessary  is 

taxed  to  the  appellee. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 

Dig.  H  968-071:  Dec  Dig.  |  256.*! 

(Amtlomul  fiyUabttfl  hv  Editoriat  Staff.) 

9.  GUASDIAH  AND  WAXD   ({  146*)— SUBSTX- 

TDTBD  GuABDiAiT—AooouMTiNO— Right  to 
Su»— Pabtiks.  „ 

Uoder  the  express  provisions  of  uen.  St 
1009,  {  3975,  authorising  a  substituted  guard- 
ian to  sue  for  an  accounting  by  a  prior  guard- 
ian, such  substituted  guardian  was  entitled  to 
maintain  such  an  action  withoat  Joining  Us 
wards  as  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Gnardlan 
and  Ward,  CenL  Dig.  ||  ASS-AOS;  Dec  Dig.  { 
146*] 

AK>eaI  from  District  Ooort,  Stafford  Coun- 
ty. 

Action  by  U.  G.  Cliarles,  guardian,  of  the 
persons  and  estates  of  Theodore  and  Hulda 
Witt,  against  Gustav  Witt  and  others.  De- 
cree for  complainant,  and  defendant  named 
appeals.  Modified  and  affirmed. 

F.  Jj.  Martin,  of  Hut<^lnaon,  for  appellant 
Patd  B.  Nagle,  of  St  John,  for  appellee. 


PORTER,  J.  The  appellant  Gustav  Witt 
was  guardian  of  the  persons  and  estates  of 
Theodore  and  Hulda  Witt,  minors,  from  the 
time  of  his  appointment  In  1895  until  his  re- 
moval by  the  probate  court  of  Stafford  coun- 
ty in  1908,  when  U.  O.  Charles  was  appointed 
guardian.  This  la  a  suit  by  Charles  on  be- 
half of  the  minors  against  the  former  guard- 
ian and  his  sureties  for  an  accounting,  set- 
ting up  fraud  in  annual  settlements,  misap- 
propriations of  funds,  and  waste  and  mis- 
management of  the  property.  The  case  was 
sent  to  8  referee  who  found  the  facts  and 
law  against  the  former  guardian.  The  court 
approved  the  report  and  rendered  Judgment 
accordingly,  from  which  Oustav  Witt  ap- 
peals. 

There  was  a  long  trial  before  the  referee, 
and  a  greet  mass  of  evidence  was  taken  cov- 
ering a  muitttnde  of  traoBactions  some  of 
which  Involved  the  administration  of  other 
estates,  and  necessarily  the  flndlnga  of  tact 
are  Tolumlnons.  We  shall  state  as  briefly 
as  possible  the  sabstance  of  the  findings 
which  are  deemed  necessary  to  an  nndw^ 
standing  of  the  real  oontrorere^. 

Mary  L.  and  Ddward  Witt  were  married  in 
Indiana  in  ISTC.  Tbey  remored  to  Texas  In 
1886,  and  in  the  same  year  Edward  died  in- 
testate^ leaving  bis  widow  and  two  diUdren, 
Emma  and  Ida  Witt,  as  his  only  heirs  at 
law.  The  widow  was  appointed  adminis- 
tratrix and  trustee,  and  her  management  of 
his  estate  to  indirectly  involved  bere  and 
wiU  be  mentioned  later. 

In  1880  Hary  L.  Witt  returned  to  Indiana 
and  nmrtied  Theodore  J.  \ntt,  brother  of  her 
flrst  husband.  They  came  soon  afterwards 
to  StaiTord  county,  Kan.,  and  two  children 
we>e  bom  to  them,  Theodore  and  Hulda 
Witt,  in  whose  behalf  this  action  la  brought 
Theodore  J.  died  December  16,  1894,  leaving 
his  widow  and  these  minors  as  his  only  heirs. 
He  left  a  will  devising  to  the  two  chlldr^ 
one  half  of  his  real  estate  and  to  the  widow 
all  the  personal  estate,  stating  in  the  will 
that  under  the  law  she  would  take  the  other 
half  of  the  real  estate.  Mary  L.  Witt,  the 
widow,  died  four  days  after  her  busband,  in- 
testate, atfd  leaving  as  her  only  heirs  at  law 
Emma  and  Ida  Witt,  children  by  her  first 
husband,  and  Theodore  and  Hulda,  by  tlie 
second  marriage. 

The  will  of  Theodore  J.  Witt  named  Mary 
L.  Witt  as  executrix.  It  was  admitted  to 
probate  In  Stafford  county ;  but  no  further 
proceedings  were  had  or  taken  under  It  At 
the  time  of  his  death,  Theodore  J.  Witt  was 
the  owner  of  632  acres  of  ferih  land  In  Staf- 
ford county,  about  460  acres  cultivated  and 
the  remainder  In  pasture.  His  brother,  Gua- 
tav  Witt,  owns  and  lives  on  land  adjoining. 

On  January  12, 1805.  Gustav  was  appointed 
by  the  probate  court  administrator  of  the  es- 
tate of  Mary  L.  Witt,  and  qualified  as  anch, 
and  on  the  same  day  was  appointed  guardl- 
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an  of  tbe  persons  and  estates  of  botb  sets  of 
(^Udren.  The  diildren  of  Edward  Witt  are 
not  parties  to  this  action  and  hare  no  Inter- 
est in  the  controTeray ;  but  It  appears  that, 
as  administrator  of  the  estate  of  Mary  Ia 
Witt,  GostaT  received  what  la  referred  to  in 
the  findings  as  the  *TexES  mOTtgng^'  for 
$4,000,  in  which  a  portion  of  the  proceeds  of 
the  estate  of  E>3ward  Witt,  deceased,  had 
been  Invested  by  Mary  L.  Witt  in  her  capac- 
ity aa  adminlatratrix.  In  her  application  to 
the  probate  court  of  Bexar  county,  Tax.,  for 
sncb  appolntmrat,  she  set  out  pn^i^ty 
amonntlng  to  about  15,600,  which  she  rep- 
resented to  be  community  property.  There 
was  in  force  In  that  state  a  community  prop- 
erty law,  and  the  Texas  court  adjudicated 
the  property  left  by  Edward  Witt  to  be  tliat 
kind  of  property.  No  report  or  settlement  of 
the  community  estate  ma  erer  made  by  h^ 
in  the  Texas  court 

The  will  of  Theodore  J.  Witt  was  not  filed 
for  probate  until  after  the  death  of  Mary  L. 
Witt  She  waa  sick  at  the  time  of  his  death, 
and  she  made  no  election  under  the  will,  and 
there  la  no  evidence  that  she  had  any  knowl- 
edge of  the  existence  of  tbe  will.  Aa  admin- 
istrator, Onstav  Witt  received  the  proceeds 
of  the  landB  for  the  year  1894  and  the  per- 
sooal  property,  including  the  Texas  mort- 
gage for  $4,000.  He  rendered  hia  first  ac- 
count as  administrator  in  January,  1896,  hia 
second  in  January,  1697,  and  his  final  ac- 
count a  year  latra,  when  he  waa  dladiarsed 
aa  adminiatratoT.  In  these  settlementa  there 
waa  no  person  to  reinesent  the  minors  but 
hlmaelf  aa  tbelr  guardian.  He  acted  In  Cbe 
double  capacity  of  administrator  and  goard- 
lan,  and  the  settlements  were  made  without 
notice  to  the  minora.  As  guardian  he  naver 
applied  to  tJto  probate  court  for  an  otAet  to 
lease  his  wards*  lands  or  to  loan  <a  Invest 
thrfr  funds,  and  no  such  order  was  ever 
made. 

From  1895  to  1907,  loiduBlve,  he  leased  the 
lands  aa  guardian  for  grain  rent,  but  tbe 
referee  flnda  that  he  kept  no  acoonnt  of 
such  grain  rait,  when  It  was  gathered  or 
threshed,  and  that  the  partially  kept  ac- 
connts  of  audi  grain  rent  when  It  waa  sold 
"were  kept  on  the  inside  cover  of  account 
books  and  po<^et  memorandum  books  In  pen- 
cil and  in  su<di  an  imperfect  and  unintelli- 
gible manner  that  it  was  impossible  to  tell 
from  the  evldowe  what  amount  of  grain 
rent  was  received  by  Hulda  Witt  and  Theo- 
dore Witt,  minors,  or  bow  much  grain  waa 
raised  on  said  land." 

The  evidence  shows  that  Id  1898  Onstav 
Witt,  in  addition  to  terming  the  place  where 
be  lived,  engaged  In  the  grain  buaineas  and 
kept  an  elevator  and  a  store.  From  that 
time  on  he  purchased  the  grain  raised  on  the 
wards*  lands,  including  their  shares.  The 
tenants  would  deliver  grain  to  the  elevator, 
and  take  the  scale  UcketB  to  the  store,  where 
a  dan^tWf  «  some  member  of  Gnstar 


Witt's  family,  would  credit  the  tenant  with 
two-thirds.  The  balance  was  understood  by 
everybody  to  belong  to  the  wards;  but  no  ac- 
curate account  vras  k^t,  and  it  was  the  cus- 
tom to  destroy  the  scale  tickets  at  the  end 
of  one  year.  On  the  trial  it  was  found  prac- 
tically Imponible  for  Onstav  Witt  to  show 
the  amount  of  grain  rent  received  from  the 
lands.  The  cattle  and  live  Htocfc  owned  by 
the  guardian  were  frequently  kept  on  the 
pasture  landa  of  the  wards,  and  hia  cattle  at 
times  were  allowed  to  eat  and  destroy  grain 
In  Btadks  which  was  raised  on  tlielr  lands. 
The  referee  finds  that  it  was  Impossible  to 
ascertain  the  amount  of  damages  which  the 
estate  thereby  sustained. 

As  guardian  he  filed  annual  accounts  up  to 
1002.  In  1905  his  account  attempted  to  give 
the  receipts  fOr  rent  In  a  lump  sum  for  three 
years.  In  1907  an  account  was  rendered  for 
two  years.  In  1906  the  probste  court,  sfter 
an  investigation  of  his  oitire  account,  re- 
moved him  as  guardian  and  appointed  U.  O. 
Charles  in  his  vlaee.  In  the  Inventory  as 
administrator  he  diarged  himself  with  the 
94,000  Texas  mortgage.  In  his  first  account 
as  administrator  he  claimed  that  only  f  1,260 
of  this  belonged  to  the  estate  and  that 
$2,750,  or  two-thirds  of  tbe  mortgage,  be- 
longed to  the  children  of  Eldward,  on  the 
theory  that  no  part  of  the  property  ever  was 
community  pn^rty.  At  the  time  he  was 
aroointed  guardian,  13ieodora  Witt  was  five, 
and  Hulda  waa  lesa  than  t}iree,  years  old. 
Tbe  miboni  were  taken  into  the  family  of 
the  guardian,  and  in  his  accoants  he  charg- 
es them  for  their  board  and  <^thlng.  From 
the  time  Theodore  was  ten  he  worked  on  the 
flirm,  and  the  referee  finds  that  from  lOOO  to 
1902  the  labor  performed  bj  him  tor  the 
guardian  was  sufficient  to  pay  tar  hia  board 
and  clothing,  and  that  his  services  from  1908 
to  1907,  Imdnrtve,  were  reasonably  worth. 
$100  a  year  and  board.  Hnlda  was  xequtred 
to  work  not  only  in  tbe  boose,  but  in  tbe 
fields.  The  evidence  Is  that  she  began  doing 
work  at  nine  yeara  (tf  age.  From  the  age  of 
about  twelve  until  she  left  tbe  guardian's 
home,  when  alxtem,  she  performed  all  kinds 
of  field  woric,  she  ploughed,  raked  hay, 
pulled  broom  com,  sledded  ridges,  diopped 
cornstalks,  herded  cattle,  and  woi^ed  in  tbe 
elevator  dump.  She  was  required  to  do  such 
work  as  ploughing  for  neighbors ;  her  wages 
being  paid  to  the  guardian  and  never  ac- 
oounted  for.  Both  children  were  kept  from 
school  a  large  part  of  each  school  year  in 
order  to  work  for  the  guardian.  The  ref^^e 
finds  that  during  1906  and  1907  her  serv- 
ices were  reasonably  worth  $75  per  year  and 
board.  The  referee  in  general  terms  found 
that  tbe  evidence  established  fraud  in  the 
management  of  the  estates  of  the  minors, 
and  that  the  distribution  made  by  the  pro- 
bate court  of  Stafford  county  at  the  settle- 
ment of  Qustav  Witt  aa  administrate  was 
not  condnaive  or  binding  upon  the  minors. 
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Tbe  nt&ee  proceeded  to  restate  tbe  admin- 
istrator's account  and  to  correct  tbe  errors 
shown  by  tbe  eTldenca  Tbe  acooant  with 
«adi  of  tbe  minors  was  likewise  restated 
and  charges  and  credits  given  In  accordance 
with  the  findings  and  evidence^ 

As  conclusion  of  law,  the  referee  held  tbat 
the  adjudication  of  the  probate  court  In 
Texas  Is  entitled  to  foU-faltta  credit,  and. 
tbat  court  having  adjudicated  tbe  property 
left  b7  Edward  Witt  to  be  community  prop- 
erty. It  vested  tbe  Texas  property  in  Mary 
L.  Witt  subject  to  payments  of  debts  and  to 
distribution  among  the  heirs  of  Edward 
Witt.  The  will  of  Theodore  was  coustrued 
to  vest  all  the  personal  property  in  Mary  L. 
Witt ;  and  It  was  held  that  upon  ber  death 
Theodore  and  Hulda  Witt  became  the  own- 
ers of  one-half  of  the  personal  proper^,  and 
that  thereafter  each  owned  three-eighths  of 
the  real  estate.  The  referee  held  that  the 
minors  were  entitled  to  interest  at  6  per 
cent,  on  tbe  yearly  balance  found  to  be  due, 
the  interest  to  be  added  yearly  to  the  prin- 
cipal; that  the  manner  in  which  the  guar- 
dian leased  and  managed  the  lands  consti- 
tuted a  breach  of  trust;  that  by  reason  of 
his  having  failed  to  keep  accurate  accounts 
of  tbe  rents  and  profits,  and  because  of  the 
Impossibility  of  determining  tbe  amount  of 
damages  or  tbe  amount  of  rents  or  whether 
they  had  been  accounted  for,  tbe  referee 
charged  him  with  the  cash  rental  value  of 
tbe  interest  of  the  minors  in  the  lands  from 
the  time  when  he  had  assumed  the  right  to 
manage  and  control  tbe  lands.  Tbe  con- 
closions  of  law  are  clearly  stated  and  cover 
all  the  issues.  It  Is  not  deemed  necessary 
to  recite  them  in  fnlL 

Tbe  amount  found  due  Theodore  Witt  on 
Jnne  S,  1908,  when  the  former  guardian  was 
removed.  Is  $11,001.45,  from  which  is  deduct- 
ed the  sum  of  $3,442.76  paid  to  the  present 
guardian,  leaving  a  balance  due  Theodore  of 
$7,581.07.  The  amount  due  Hulda  Witt  after 
dedncttng  the  payment  to  the  present  guar- 
dian was  found  to  be  $6,870.50.  Tbe  last 
condnsion  of  lav  by  the  referee  is  that 
plalntlfl  can  only  recover  the  amount  al- 
leged in  the  petltlnn,  which  was  $11,300.  that 
being  tlte  aggregate  amount  of  the  two  bonds 
executed  by  the  guardian,  and  the  referee 
htAH  that  this  amount  ihould  be  divided  In 
proporUon  to  the  amounts  found  due  each 
minor.  The  trial  court  rendered  Judgmrat 
as  recommended.  The  defendant  appeals 
gfismally;  the  aiqjellee  has  a  croB8-aiq>eal 
alleging  error  in  denying  an  application  to 
amend  the  petition  and  In  not  rendering  Judg- 
ment as  against  Onstar  Witt  for  the  entire 
amonnt  tonnd  due. 

[I]  The  errozB  of  which  appelant  com- 
plains  are  for  the  most  part  purely  technical. 
The  petition  does  not  sbov  Incapacity  of 
plaintiff  to  maintain  the  action,  ^le  ml- 
non  might  have  been  named  as  plahitlffs  sn- 
Ins  l>7  their  goardlan,  but  the  petition  clear- 


ly shows  that  the  plaintiff  sues  for  them  tn 
a  r^resentative  caitadty  and  not  for  him- 
self. Tbe  statute  (section  8975,  Oen.  Stat 
1909)  requires  htm  to  prosecute  and  defend 
for  tbe  ward.  The  objection  is  to  form  rath- 
er than  substance  and  furnishes  no  ground 
for  rever^l.  Hopkinson  v.  Gonley,  75  Kan. 
65,  88  Pac.  549. 

[1]  The  petition  states  a  cause  of  action 
and  but  one  cause.  The  demurrer  and  the 
objection  to  evidence  were  rightly  overruled. 
There  was  a  succession  of  wrongs  alleged, 
the  common  purpose  of  which  was  to  detain 
moneys  belonging  to  the  minors.  Elemp  v. 
Winter,  23  Kan.  699,  704,  705.  Tbe  acUon  Is 
one  for  an  accounting.  The  district  court 
bad  Jurisdiction.  Klemp  v.  Winter,  supra; 
MItcheU  V.  Kelly,  82  Kaa  1,  8.  107  Paa  782, 
136  Am.  St  Hep.  97;  Hawk  v.  Sayler,  83 
Kan.  776, 112  Pac.  602. 

There  was  no  misjoinder  of  causes  of  ac- 
tion even  under  the  strictness  of  the  old 
Code,  in  force  when  the  original  petition  was 
filed  and  which  bad  been  superseded  by  tbe 
new  Code  when  the  petition  was  amended. 
In  an  action  on  behalf  of  minors  against  a 
former  guardian  for  an  accounting,  allega- 
tions of  fraud,  of  waste  and  mismanagement 
of  wrongful  appropriation  of  the  minors' 
property  by  pasturing  their  lands,  and  pur- 
chasing thdr  grain  at  less  than  its  actual 
value,  are  mere  mattera  of  Inducement, 
where  the  petition  as  a  whole  shows  that  all 
that  Is  demanded  is  an  accounting  and  Judg- 
ment for  whatever  sum  may  be  due.  Wrong- 
ful or  tortious  acts  of  the  former  guardian 
may  be  waived,  and  he  may  be  compelled  to 
account  for  the  reasonable  value  of  tbe  prop- 
erty wasted  or  wrongfully  appropriated. 
There  still  remains  but  a  single  cause  of 
action  for  an  accounting.  Klemp  v.  Winter, 
supra. 

It  is  claimed  that  the  finding  that  tbe 
guardian  was  guilty  of  fraud  Is  too  general ; 
that  tbe  referee  should  have  stated  more  In 
detail  the  acts  and  omissions  wbldi  consti- 
tuted fraud  or  breach  of  trust  We  think 
the  findings  are  sufilclent  In  this  respect 
Some  acts  are  shown  which  constitute  fraud 
In  fact;  other  acts  and  omissions  are  stated 
which  the  law  declares  constitutes  fraud 
IrrrapectlTe  of  the  intent  or  purpose.  It  is 
unnecessary  to  recapitulate.  It  Is  doubtless 
true  tbat  the  proper^  and  estate  of  Uie  mi- 
nors suffered  far  more  from  mlsmanM^wnent 
than  from  willful  misconduct  of  tbe  guar- 
dian, bot  tbe  evidence  and  a««Hfigif  show 
such  culpable  n^lect  of  dnty  as  to  constitute 
a  clear  breach  of  trust 

[2]  The  course  adopted  the  referee  in 
charging  the  guardian  with  the  cash  rental 
value  of  the  minors'  interest  In  the  lands 
was  made  necessary  by  the  guardianVi  cul- 
pable neglect  In  i^ing  to  keep  accounts  with 
hl8  wards.  While  It  may  seem  to  be  a 
harsh  rule  and  to  work  some  hardship  In 
this  Instanosh  the  principle  upon  which  It  Is 
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based  to  reuMiable^  ud  Ito  application  to 
the  situation  presented  here  meets  with  our 
approTaL  The  fact  that  the  petition  con- 
tained no  allegation  as  to  the  cash  rental 
value  of  the  lands  and  asked  for  no  recorery 
on  that  basis  Is  of  no  Importance.  It  was 
an  actkm  tor  an  acconntlng,  and  It  became 
the  duty  of  the  court  to  determine  what  sums 
were  due  from  the  guardian. 

[SI  The  statute  (section  3870^  Oen.  Stat 
1908)  requires  guardians  to  muiage  the  In- 
teresta  of  their  wards  under  the  direction  of 
the  court  The  guardian  may  lease  the  lands 
of  tbe  wards  or  loan  their  money,  but  can 
do  these  things  lawfully  only  under  the  di- 
rection of  the  probate  court  A  statute  simi- 
lar to  ours  has  been  construed  to  labiblt 
by  implication  the  doing  of  these  acts  with- 
out an  order  of  court  Easton  v.  Somerrllle, 
111  Iowa.  164,  82  N.  W.  476,  82  Am.  St  Bep. 
502. 

[1]  The  allowance  of  compound  Interest 
against  the  guardian  was  not  error.  In 
OlasBell  T.  Glassell,  147  Cal.  610.  82  Pac.  42. 
the  guardian  mingled  the  wards*  funds  with 
bis  own  without  any  authority  from  the 
court,  and  failed  to  keep  an  account  from 
which  an  accounting  could  be  rendered.  The 
court  held  that  it  was  not  error  to  charge 
him  with  compound  Interest,  although  he 
was  guilty  of  no  fraud.  This  rule  Is  ap- 
plicable alike  to  guardians  and  executors  as 
to  other  trust  relations.  Church  on  Probate 
Law.  vol.  1,  204;  In  re  Dow,  133  Cal.  449, 
66  Pac.  880.  892. 

[6]  The  final  settlement  of  the  administra- 
tor who  was  at  the  same  time  tbe  guardian 
was  not  conclusive  or  binding  upon  the  mi- 
nors, but  voidable  by  them  or  by  their  repre- 
sentatlva  Woemer,  Law  of  Administration, 
1128,  S  606;  Alexander  t.  Alexander,  70  Ala. 
212. 

[7]  If  authorities  are  needed  to  support 
the  principle  that  a  guardian  cannot  trade 
with  himself  on  account  of  the  ward  nor  use 
or  deal  with  his  wards'  property  for  his  own 
benefit  see  Merket  t.  Smith,  38  Kan.  66»  5 
Pac.  394;  also,  21  Cya  101.  102. 

^e  fiict  that  the  court  approved  the  re- 
port of  the  referee  wlttiout  having  examined 
"Oie  evidence  cannot  avail  appellant  because 
we  have  examined  the  evidence  set  out  In  the 
abstracts  and  approve  the  findings  as  well  aa 
the  conclusions  of  law. 

[4]  The  only  serious  error  we  find  was  In 
the  refusal  to  render  judgment  against  ap- 
pellant for  the  full  amount  found  to  be  due. 
The  petition  ^ould  be  regarded  as  amended 
to  c<uifbrm  to  the  Acts.  The  furthorance  of 
Justice  seemed  to  require  this,  and  there  was 
an  application  to  am«id  before  the  evidence 
was  all  taken,  which  application  should  have 
been  granted. 

[t]  Tbe  Judgment  vrlll  therdtore  be  modi- 
fled,  and  the  cause  remanded,  with  directions 
to  render  Judgment  against  Onstav  Witt  for 


the  whole  sum  finmd  dtw,  A  eonntw  ab- 
stract was  printed  containing  BOO  pages. 
There  being  no  occasion  for  one  of  more 
than  16  pages,  the  cost  of  printing  tbe  ex- 
cess will  be  'ta»d  to  the  appellea  All  tbe 
Justicea  concurring. 


OLOTER  V.  FILLMOBIS  et  aL 
(Supreme  Court  of  Kansas.    Jan.  U,  1918.) 

(Si/Uahu»  by  the  Court.) 
L  WiLU  ({  88*)— DlSTINCnOH  noH  Otbsb 

Tbansactjons— Deeds, 

A  widow,  owning  certain  premlaea  former- 
ly her  home  m  another  county,  entered  Into  on 
"agreement  for  maintenaoce"  by  which  she  was 
to  furnish  the  land  for  the  joint  use  and  oc- 
cupancy of  herself  and  a  distant  i«]ativ&  O., 
she  to  nave  the  right  to  use  and  make  her  home 
in  the  bouse  during  ber  life,  be  to  occupy  and 
cultivate  tbe  land,  keep  it  in  reasonable  repair, 
pay  the  taxes,  treat  her  kindly,  and  provide  for 
and  maintain  her  In  health  aod  sickneas  in  a 
comfortable  manner,  and  In  lieu  of  clothing  to 
pay  her  $100  tbe  ist  of  each  January.  She 
covenanted  that  upon  ber  death  the  agreement 
should  stand  for,  convey,  and  vest  in  O.  the  fee- 
simple  title  as  tt  a  good  warranty  deed  upon 
sufficient  consideration  bad  theretofore  been 
made.  She  retained  tbe  option  to  tenninate  tbe 
contract  upon  the  failure  of  Q.  to  carry  out  his 
part  thereof,  In  which  case  be  was  to  give  her 
possession.  AsM,  to  be  an  agreement  «ncntory 
and  testamentary  in  character,  vesting  no  prev- 
ent estate. 

[Ed.  Note.— For  other  coses,  see  Wills,  Osmt 
Dig.  II  208-217;  Dec  Dig.  |  88.*] 

2.  Wills  (|  67*)— DzsiiHonoK  nov  Otbxb 

TBAnsAonons— DsEDa 

Before  tbe  land  could  be '  occupied,  the 
widow  died.  G.  had  assisted  for  a  few  weciks  in 
her  core,  and  he  brought  her  remains  tat  burial 
to  the  ntighboriuMd  where  tlie  land  im  located, 
paying  tbe  medical  and  funeral  exnenses.  SHd 
that,  while  he  might  reeovw  from  her  estate  fw 
his  services  and  expenses,  bis  grantee  is  not 
entitled  to  tbe  land. 

[Ed.  Note.— For  other  eases,  see  Wills,  Osnt 
Dig.  H  17B-177;  Dec.  Dig.  |  67.*! 

Appeal  from  District  Court;  Pottawatomie 

County. 

Action  by  F,  W.  Glover  against  A.  C  Fill- 
more and  others.  From  a  Judgment  for  de- 
foidants,  plalntur  appeala.  Affirmed. 

W.  B.  Hasen,  of  Top^a.  and  Ohallls  A 
Brookois,  of  Westmoreland,  fOr  appellant 
E:  M.  Brunnw,  of  Wamego,  and  Crane  ft 
Woodbum  Bros.,  of  Holton,  for  appellees. 

WEST,  J.  Mrs.  Caroline  M.  Patterson  vas 
left  a  widow  in  1907.  For  some  years  she 
and  her  husband  bad  lived  with  tlie  plain- 
tiff, F.  W.  Glover,  who  was  a  nephew  of  ber 
huaband,  and  who  had  a  son,  Qrover  B., 
Glover.  The  property  in  question  had  been 
used 'by  Mrs.  Patterson  and  her  husband  as 
their  home  for  many  years  prior  to  tbe  time 
they  went  to  live  with  Mr.  Glover.  They  had 
no  children.  After  Mr.  Patterson's  death, 
Mr.  Glover  built  a  small  house  for  Mrs.  Pat- 
terson near  his  own  residence  in  Tbomas 
county,  but  after  a  time  she  desired  to  re- 
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torn  to  ber  formo'  borne  upon  tbe  land  In. 
qoestlon  In  Pottawatomie  county  and  desired 
GroTer  B.  Olorer  to  come  back  and  take  care 
of  ber.  and  stated  that  be  was  to  take  care  of 
ber  as  long  as  she  lived  and  be  was  then  to 
hare  the  place.  She  was  between  65  and  60 
years  old  and  in  poor  health,  Tbe  farm  had 
been  rented  to  a  tenant  who  was  residing 
tberecHL  On  May  14, 1007.  an  "article  of  agree- 
ment for  maintenance"  was  entered  Into  be- 
tween Mrs.  Patterson  and  Orover  B.  Glover, 
which  provided.  In  substance,  that  she  cove- 
nanted and  agreed  to  fnmlsh  for  tbe  Joint 
use  and  occupancy  of  tbe  two  the  land  In 
question,  she  to  have  tbe  rlgbt  to  the  use 
and  occupancy  and  to  make  ber  home  In  the 
dwelling  bouse,  maintain  and  keep  honse 
therein  during  ber  natural  life,  be  to  occupy 
and  cultivate  tbe  real  estate,  keeping  tbe 
same  In  reasonable  repair,  pay  the  taxes, 
treat  Mrs.  Patterson  considerately  and  kindly 
and  suitably  provide  for  her,  and  In  lieu  cut 
clothing  to  pay  her  flOO  a  year  on  tbe  let  of 
each  January  and  maintain  her  In  a  com* 
fortable  manner  in  health  and  sickness  ac- 
cording to  her  sodal  situation  and  condition 
of  life,  and  in  consideration  of  such  cove- 
nants and  agreement  and  tbe  fulfillment 
thereof  of  bla  part  in  good  faith,  "tbe  said 
Caroline  M.  Patterson,  party  of  the  first  part, 
does  berdt>y  covenant  and  agree  to  and  with 
tbe  said  party  of  the  second  part  that  at  and 
upon  her  death  this  Instrument  shall  stand 
for.  convey  and  vest  In  tbe  said  Grover  B. 
Glover  tbe  fee-simple  title  and  estate  In  and 
to  said  real  estate  in  tbe  same  manner  and 
to  tbe  same  extent  as  if  tbe  said  Caroline  M. 
Patterson  bad  heretofore  upon  a  good  and 
sufficient  consideration  duly  executed  and  de- 
livered tmto  said  Grover  EL  Glover  a  general 
warranty  deed  for  the  said  premises."  The 
iDstrument  contained  tbe  further  provision 
that,  if  he  should  for  any  cause  fail  to  per- 
form auy  substantial  part  of  bis  agreement 
during  her  life,  **then  in  such  event  this  con- 
tract shall  at  tbe  option  of  the  said  party 
of  the  first  part  cease  and  determine;  and 
in  such  event  the  said  Grover  B.  Glover 
agrees  to  give  said  party  of  the  first  part 
peaceable  possession  of  said  premises,  and 
in  failing  so  to  do  the  said  party  of  the 
first  part  shall  have  the  right  to  recover  the 
exclusive  possession  of  tbe  said  premises  by 
action  at  law  and  as  the  law  provides  In 
the  courts  of  the  state.**  When  the  agree- 
ment was  first  drawn,  it  contained  a  clause 
that  It  should  not  go  into  effect  until  March 
1,  1908.  and  that  if  either  party  should  die 
In  the  meantime  the  contract  should  cease, 
and  no  Interest  thereunder  should  pass  In 
or  to  tbe  real  estate ;  but  this  provision  was. 
at  b(f  Instance,  stricken  ont  before  signing. 
Tbe  instrument  was  acknowledged.  After 
its  execotifm  Mrs.  I^tterson  Improved  In 
health  and  was  up  and  around  the  bouse, 
but  later  became  worse  and  died  July  2, 
1907.  After  her  death  the  plaintUTs  aon 
brought  her  body  ha^  to  tiie  old  bome  and 
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paid  the  doctor  bills,  funeral,  and  other  er- 
penses.  He  afterwards  conveyed  to  bis  fa- 
ther, who  brought  this  action  against  the 
heirs  of  Mrs.  Patterson  to  quiet  his  title. 
An  agreed  statement  of  facts  contained  the 
recital  that  at  her  death  she  owned  the  land 
In  fee  simple  and  that  the  fe&slmple  title 
descended  to  and  vested  In  her  siffvlvlng 
heirs  at  law,  subject,  however,  to  such  right, 
title,  or  Interest  as  the  plaintlif  might  have 
already  acquired  under  tbe  articles  of  agree- 
ment, or  the  deed  thereafter  made,  and  sub- 
ject also  to  any  debts  owed  by  ber  at  ber 
death.  Hie  trial'  court  held  the  agreement 
void  and  that  the  heirs  were  entitled  to  the 
property. 

[1]  Tbe  plaintltr  argues  that  the  Instru- 
ment disclosed  an  intention  on  the  part  of 
Mrs.  Patterson  to  vest  a  preswt  interest  in 
the  real  estate  In  the  plalntUTs  grantor,  and 
that,  regardless  of  technical  rules  of  con- 
struction, such  Intention  should  be  given  ef- 
fect, and  controL  The  defendants  insist  that 
the  Instrument  Is  testamentary  in  character 
and  void  for  failure  to  comply  with  the  stat- 
ute regarding  Its  attestation,  or  that  it  Is  an 
executory  contract  for  future  possession. 
We  think  the  agreement  Itself  and  the  state- 
ments shown  to  have  been  made  by  Mrs.  Pat- 
terson indicate  quite  clearly  ber  intention 
that,  in  case  he  carried  out  bis  part  of  the 
contract  during  her  life,  the  property  should 
then  be  bis,  but  that  It  should  be  hers  to 
all  Intents  and  purposes  so  long  as  she  lived. 
She  might  have  conveyed  the  property  to  him 
and  taken  back  an  agreement  for  ber  sup- 
port, or  she  might  have  contracted  therefw 
and  made  or  agreed  to  make  a  will  leaving 
the  property  to  him  at  her  death ;  but  what 
she  did  was  to  contract  in  the  way  already 
set  forth,  and  it  does  not  appear  that  any 
present  estate  passed,  and,  If  the  Instrument 
Is  testamentary  In  character,  it  cannot  be  up- 
held as  a  win  for  the  reason  that  the  stat- 
utory requirements  touching  execution  and 
attestation  were  not  complied  with. 

In  Reed,  Bx'r,  r.  Hazleton,  87  Kan.  821,  15 
Fac.  177,  the  contract  provided,  among  oUier 
tilings,  that  RIcfcet  should  retain  full  posses* 
slon  of  the  land  during  his  lifetime  and  make 
such  Improvements  as  he  felt  able  to  make; 
that  Hazleton  should  properly  care  for  and 
see  to  his  wants  in  health  and  sickness,  Ha- 
zleton to  have  his  home  with  Rlcket,  "and 
after  the  death  of  the  said  Henry  Rlcket  of 
the  first  part  the  right  and  title  of  the  north 
half  of  the  northwest  quarter  •  •  •  shall 
vest  In  said  John  Hazleton  of  the  second 
part"  This  part  of  the  contract  was  held 
to  be  testamentary,  the  rule  being  announced 
that,  If  the  Instrument  passes  a  present  in- 
terest, It  Is  a  deed  or  a  contract,  although 
the  right  of  possession  may  not  accrue  until 
some  future  time;  but,  if  it  does  not  pass 
any  interest  or  right  until  the  death  of  tbe 
maker,  it  is  testamentary.  Another  case 
arising  out  of  tbe  same  transaction  is  Hasle- 
ton  T.  Beed.  46  Eul  78,  26  Pae.  460,  28  Am. 
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St  Rep.  86,  In  which  the  same  nile  Is  fol- 
lowed; the  decisive  question  being  whether 
or  not  the  Intention  was  to  vest  a  present 
Interest  or  that  the  instrument  should  not 
operate  until  the  maker's  death.  Lacy  t. 
Comstock,  66  Kan.  86,  3»  Pac.  1024,  involv- 
ed an  instrument  by  Which  the  grantor  con- 
veyed and  warranted  certain  real  estate,  re- 
serving,  however,  all  the  rents,  Issues,  and 
profits  arising  therefrom  during  his  lifetime, 
and  also  the  privilege  and  right  to  dispose 
of  the  land;  the  instrument  expressing  that 
in  all  other  respecte  it  should  be  a  deed  of 
conveyance  absolute.  It  was  held  that  the 
grantor  might  thereafter  bequeath  to  another 
the  use  of  the  lands  and  the  rents  and  prof- 
its for  a  period  of  time  extending  two  years 
after  his  death,  and  It  was  said  that  it  was 
plain  that  the  transfer  was  not  to  be  effect- 
ed until  the  grantor's  death.  In  Love  v. 
Blaaw,  61  Kan.  406,  59  Paa  1060,  48  L.  B.  A. 
257,  78  Am.  St  Bep.  334,  the  instrument 
purported  to  grant  bargain,  sell,  and  con- 
vey certain  land,  but  contained  the  subse- 
quent provision  that  the  estate  therein  was 
not  to  vest  in  the  grantees  and  their  heirs 
until  the  death  of  one  of  the  grantors;  she 
reserving  to  herself  a  life  estate,  the  gran- 
tees to  hold  after  her  death.  This  was  held 
to  be  a  deed  and  not  testamentary,  and  it 
was  said  that  it  conveyed  a  present  interest 
bnt  postponed  the  enjoyment  thereof  nntU 
the  death  of  one  of  the  grantors.  Powers 
V.  Scbarling,  64  Kan.  339,  67  Pac  820.  in- 
volved a  writing  held  to  be  in  part  a  con- 
tract and  in  part  testamentary.  The  con- 
tract portion  was  to  the  effect  ttiat  the  gran- 
tor created,  conveyed  to.  and  vested  in  his 
daughter  a  present  interest  and  estate  in  and 
to  all  the  estate  of  which  he  was  then  or 
dkould  at  the  time  of  his  death  be  a&ised  to 
the  extent  of  one-half  thereof,  subject  to  the 
payment  of  certain  debts  and  l^clca  and 
also  to  a  Ufe  estate  in  the  grantor.  In  Du- 
rand  v.  Higgins,  67  Kan.  110,  72  Pac  567,  a 
warranty  deed  contained  full  covenants 
which  would,  standing  al(me,  convey  an  ab- 
solute title  In  fee  simple,  but  also  took  back 
from  the  grantees,  as  a  part  of  the  transac- 
tion, an  agreement  whereby  Gusy  covenantp 
ed  not  to  sell  or  dispose  of  any  of  the  grant- 
ed  premises  daring  the  lifetime  of  the  gran- 
tor without  his  writtoi  consent,  and  that  all 
of  such  property  should  be  undw  his  con- 
trol and  direction  during  bis  life  with  the 
right  to  sell  and  convey  It  Oie  same  as  though 
no  deed  had  been  given,  and  agreeing  that 
the  grantee  should  sign  all  deeds  when  so 
requested  by  the  grantor.  It  was  held  that, 
the  granting  clause  being  complete  and  free 
from  ambiguity,  it  was  not  destroyed  by  the 
subsequent  r^ugnant  provisions,  although  the 
court  came  to  the  conclusion  that  by  the  en* 
tire  tran8actlo&  the  grantor  Intended  to  con- 
a  presoit  Interest  It  was  held  in  Vaw- 
ter  T.  Newman,  74  Kan.  200.  86  Pac.  135,  that 
the  Intention  of  the  grantor  or  donor  should 


be  determined  from  the  Instrument  and  from 
the  relationship  of  the  parties  and  the  ap- 
parrat  purpose  sought  to  be  accomplished. 
There  the  Instrument  was  called  an  Inden- 
ture and  by  its  terms  granted,  bargained, 
sold,  and  conveyed  certain  described  real  es- 
tate to  the  grantee  to  hold  forevw  to  the 
grantee  during  his  natural  life  and  after  his 
death  to  hts  clilldren.  The  court  said  that, 
looking  at  the  deed  in  this  view,  no  doubt 
was  entertained  that  the  donor  Intended  to 
convey  a  life  estate  with  the  remainder  to 
the  children  of  the  grantor.  In  Pentlco  v. 
Hays,  75  Kan.  76,  88  Pac.  738,  9  L.  R,  A. 
(N.  S.)  224,  an  Instrument  in  the  usual  form 
of  a  warranty  deed  but  with  a  reservation 
In  the  habendum,  "except  a  lifetime  lease  on 
said  land,  In  three  days  after  the  said  party 
of  the  first  part  is  deceased  this  deed  shall 
be  Id  full  force,"  was  held  to  be  a  deed  and 
not  a  will;  the  exception  being  considered 
as  a  reservation  of  a  life  estate.  Here,  as  in 
all  the  other  cases  referred  to,  the  effort  was 
to  reach  the  real  intention  of  the  person 
executing  the  instrument  With  the  same 
purpose  In  view  we  cannot  easily  go  astray 
by  following  the  natural  meaning  of  the  lan- 
guage used  In  the  article  of  agreement  for 
maintenance  now  under  consideratloD.  the 
effect  of  which  has  already  been  Indicated. 

Counsel  cite  Brady  v.  Fuller,  78  E^ao.  448, 
06  Pac.  854.  There  the  instmment  In  the 
form  of  a  deed  conveyed  land  and  reserved 
a  life  estate  In  the  grantor,  and,  following 
this  reservation,  contained  another  giving 
the  grantor  the  power  to  mortgage,  Incumber, 
sell,  lease,  convey,  or  otherwise  dispose  of 
the  real  estate.  The  habendum  clause  con- 
tained a  recital  and  condition  that  if  the 
grantee  should  die  before  the  grantor,  then 
the  estate  should  revert  to  the  latter  as  if 
the  deed  had  not  been  made.  This  was  held 
to  be  a  deetf  conveying  a  present  title  subject 
to  a  life  estate  in  the  grantor;  the  subse- 
quent reservatton  being  regarded  as  a  power 
to  incumber  or  dispose  of  such  Ufe  estate- 
Attention  is  also  called  to  Molan  v.  Otney, 
76  Kan.  811.  80  Pac.  690,  9  L.  B.  A.  (N.  SJ 
317,  Involvli^  a  warruit7  deed  placed  in  the 
hands  of  a  third  person  to  be  delivered  to 
the  grantee  at  the  death  of  the  grantor  and 
providing  that  It  should  not  take  effect  until 
such  death,  also  reciting  that  it  was  under- 
stood that  the  grantee  should  care  for  the 
grantor  during  the  remainder  of  bis  Ufe. 
On  the  day  before  the  grantor's  death  be 
gave  Instructions  to  deliver  the  deed  after 
his  death  provided  certain  trifling  conditions 
should  be  complied  wltb,  which  was  done, 
after  which  the  deed  was  delivered.  After 
careful  consideration  the  court  reached  the 
conclusion  that  the  real  purpose,  though  not 
e^ressed  in  correct  terms,  was  to  vest  a 
iwesent  title  in  the  grantee,  reserving  only  a 
life  interest 

[2]  Plaintiff  calls  attention  to  the  case 
of  ^less  T.  BUzsard,  86  Kan.  230,  120  Pac 
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351,  and  suggests  that  the  rule  therein  an- 
nounced Is  applicable  her&  But  in  Uiat  case 
the  plaintiff  not  only  agreed  to  stay  with 
and  care  for  the  testator  and  did  care  for 
Mm  faithfully  under  the  most  trying  circum- 
stances for  several  monttia  under  an  agree- 
ment that  a  will  should  be  left  leaving  the 
land  to  him,  bi)t  a  will  wu  actually  made, 
altfaon^  afterwards  at  the  Instance  of  other 
intereiAed  parUes  it  was  revoked.  It  was 
held  that,  having  entered  into  the  contract, 
and  having  curled  It  out  so  flar  as  he  was 
able  durtng  the  remaining  life  of  the  other 
par^,  the  plaintiff  was  entitled  to  recover; 
Us  services  being  a  fair  consld^tion  fbr 
the  land.  In  Anderson  r.  Anderson,  76  Kan. 
U7,  88  Paa  743.  9  L  B.  A.  (N.  8.)  229.  the 
rale  was  stated  that,  when  a  definite  contract 
leaving  property  by  will  has  been  clearly 
and  cotalnly  established,  and  there  has  been 
performance  on  the  part  of  the  promisee, 
equity  will  grant  relief,  provided  the  case  la 
free  from  objection  on  account  of  inadequacy 
of  consideration  and  there  are  no  circum- 
stances or  conditions  which  render  the  claim 
tnequitablfe  Had  the  plaintiff's  son  moved 
upon  the  land  with  Hrs.  Patterson  and  car- 
ried out  his  part  of  the  contract  for  such 
reasonable  time  as  to  amount  to  a  reasonable 
consideration  for  the  property,  equity  would 
uphold  the  agreement  as  one  to  leave  the 
property  to  him  at  her  death.  But  her  death 
occurred  before  the  lease  of  the  tenant  then 
fn  possession  had  expired  and  before  any  re- 
moval was  made  to  the  land  and,  so  far  as 
the  record  shows,  before  any  services  were 
rendoed  by  the  young  man,  except  some  as- 
sistance of  other  members  of  the  family  in 
caring  for  her.  The  fact  that  be  brought 
her  remains  to  the  old  n^hborhood  and 
paid  the  doctor  bill  and  funeral  expenses 
may  oitltle  him  to  recover  what  la  fairly 
dn«  him  from  her  estate,  bat  we  know  of  no 
rule  of  law  or  decision  which  would  Justify 
the  court  In  holding  that  the  title  to  the  land 
vested  in  him  or  in  his  grantee. 

The  Judgment  is  therefore  affirmed.  All 
the  Jnstices  concurring. 


ROOT  T.  CUDAHY  PACKING  CO.t 
(Supreme  Court  of  Kansas.   Jan.  11,  1918.) 

(SvlUibiu  hp  tha  Court) 

1.  Evidence  ({  506*),— Experts  — Opihion  — 
Subjects  op  Expebt  Testimony. 

lo  this  state  the  opinions  of  experts  are 
receivable  in  evidence  only  on  the  (cround  of 
■KceHity,  where  no  better  evidence  can  be  had, 
and  are  not  receivable  regarding  an  altlmate 
fict  Id  issue,  where  the  subject  can  be  present- 
ed to  the  Jury  so  that  the  jury  itself  is  capable 
o(  drawinc  the  ultimate  inference. 

{EA  Note.— For  other  cases,  see  SMdecce, 
Cnt.  Dig.  {  2309:  Dec.  Dig.  {  606.*] 


2.  Evidence  (|  513*)— Expkbts— Subjects  of 
Expebt  Tbstihokt— Rbliabxlztt  or  Ele- 

VATOBS. 

In  this  case  the  opinions  of  experts  were* 
received  la  evidence  to  show  that  It  is  possible!, 
under  the  principle  upon  which  friction  ho|#|^ 
elevators  are  constructed,  for  the  car  to  fall  a. 
the  course  of  Its  ordinary  use  for  pacUi^ 
house  purposes,  although  all  the  appliaQceS''a^ 
in  good  mechanical  condition;  and  that  stbej]  tt- 
elevator  is  unsafe  for  such  use.  It  bad 
the  business  of  the  experts  to  constrncti  uS- 
spect,  and  repair  such  elevators,  with  'imn6' 
operation  and  use  they  were  perfectly  famiSni'! 
their  experience  having  been  giiinctl  in  the  B^in- 
cipal  packing  houses  of  K;iiisn3  City,  wlierc^ 
such  elevators  have  been  in  conimna'  iise  'Tti 
large  numbers  for  many  yenr.s.  //o/'/.  ittie'fbest 
evidence  of  the  reliability;  or  unrvlinlHli^ 
such  elevators  consisted  in  llu-  deiajOnstrated 
results  of  their  use;  that  witli  the  frtcp  'xl^H 
ing  to  their  performances  lefore^  W  iMi^jittijil 
would  have  been  competent  to  judge f»o&-;tiieir 
safety;  and  that  the  opinion  evidence  was.jmr. 
properly  received.  ..  .  (t-un  til) 

[Ed.  Note.— For  other  caseA;'  flee' tomn*?; 
Cent  Dig.  H  2317,  2318;  Dt*.  iiM^t.  inBlK*!''^ 

8.  Mabteb  and  Sebvaht  («  'iSi*)-^^iiiii^ 

TO  8EBTANT— FAZJ.  OT  £UVA'I«toi-€lh0llV<) 
qUIBED.  JR   gilt  /i.j(]7/ 

A  packing  house  company  uslng^ap  eUa^^ 
for  the  purpose  of  conveying  trucar  liWae  of 
meat,  and  the  employes  handling  tlAi'^iaSKs,' 
from  one  floor  of  its  packing  house  tttMbotMF 
owes  such  employes  the  duty  of  using  OTji^iiwVi 
care  to  furnish  an  elevator  reasonaoTy,  s^, 
for  such  use.  '  ' ' 

[Ed.  Note.— For  other  cases,  see  Mastel'^fc^ 
Servant,  Cent.  Dig.  {  208;  Dec.  Dig.  i  in.fin  > 

4.  Master  and  Sebvant  (|  266*)— Injobi«# 
TO  Sebvant— Fall  of  Eusvatob— PBESuiiPr/ 
TioN  OF  Negligence— Res  Ipsa  Loqoittjb. 
The  sudden  fall  of  such  an  elevator  in  the 
course  of  its  ordinary  use  by  a  truckman, 
wherehy  he  is  injured,  does  not  warrant  a  pre- 
sumption of  negligence  contributing  to  the  in- 
Jury  on  the  part  of  tbe  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  877-908;  Dec.  Dig.  t 
265.*] 

6.  Master  and  SratVART  (I  286*)— Injubies 
TO  Sebvaht— Fbiction  Blkvatob— Fall^ 
Evidence. 

The  evidence  considered,  and  Md  that  the 

defendant's  demurrer  to  that  offered  by  the 

plaintiff  should  have  been  sustained. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant.  Cent.  Dig.  $|  1001,  1006,  1010-1000; 

Dec.  Dig.  i  286.*] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  Joe  Koot  against  the  Gudahy 
Pecldng  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  grant  a  new  trial. 

O.  C  Mossman,  of  Kansas  City.,  Mo.,  and  J. 
E.  McFadden,  of  Kansas  City,  Kan.,  for  ap- 
pellant. James  F.  Getty,  of  Kansas  City, 
Kan.,  for  appellee. 

BURCH,  J.  The  plaintiff,  an  raaploye  of 
the  defendant,  sued  for  damages  iesulting 
from  personal  injuries  occasioned  by  the  fall 
of  an  elevator  in  the  defendant's  packing 
house.  The  plaintiff  recovered,  and  the 
defendant  appeals. 

Tbe  elevator  is  of  the  common  friction 


*For  qUmt  cam  sm  uhm  topic  and  s«cUon  NUMBER  in  D«c  Die.  a  Am.  Dig.  Key-No.  SerlM  4  BSp'r  ladszM 
t  For  opIaioD  on  motion  for  modiflcatlon  of  optBlota,  teo  129  Pu.  UM. 
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hoist  tTPft  In  this  Instancs  the  macfalnar 
by  which  the  car  Is  opwated  Is  located  un- 
der a  suitable  covering  on  the  roof  of  an  ad- 
jacent building.  The  essential  parts  of  this 
machinery  are  a  frlcUon  wheel  of  vulcanis- 
ed paper  with  a  face  some  12  or  more  Inches 
In  width,  a  cast-iron  ball  wheel  some  80  or 
40  inches  in  diameter  and  having  a  12-lnch 
face,  a  wooden  brake  block  flttlng  the  bnll 
wheel,  a  spool-shaped  drum  on  the  same 
shaft  with  the  bull  wheel,  and  m  control 
lever.  The  necessary  attachments  are  a  ca- 
ble, which  lifts  the  car,  an  operating  lever 
Inside  the  car,  and  a  wire  cable,  which  con- 
nects the  operating  lever  with  the  appll* 
ances  above.  One  end  of  the  car  cable  is 
fastened  to  a  header.  It  passes  thence  over 
a  sheave  at  the  top  of  the  well,  then  down 
under  a  second  sheave  fastened  to  the  top  of 
the  car,  then  up  over  a  third  sheave  at  the 
top  of  tile  well,  and  then  to  the  drum  on  the 
bull  wheel  shaft.  This  shaft  is  located  be- 
tween the  friction  wheti  and  the  brake  block. 
When  the  shaft  rests  at  the  central  point 
between  the  friction  wheel  and  the  brake 
block,  the  bull  wheel  touches  neithw  vtfbenL 
The  shafts  however,  Is  movable^  so  that  eon- 
tact  may  be  established  between  the  bull 
wheel  and  the  brake  blo^  on  one  side  of  1^ 
or  the  friction  wheel  on  the  other  side.  The 
contrcd  lever  Is  adjusted  to  this  sliding  shaft 
On  the  ann  the  control  lever  Is  a  weight, 
which  bears  the  lever  down  in  such  a  way 
as  to  push  tiie  bnll  i^toel  against  the  brake 
block  and  hold  tt  there.  This  contact  can 
only  he  broken  by  nuana  of  the  operating 
lever  In  the  car.  When  the  bull  wheel  Is 
,  against  the  brake  block,  the  operating  lever 
points  upward  at  an  angle  of  60  or  65  de- 
grees. When  the  lever  Is  pulled  down,  the 
wiie  cable  draws  the  sliding  shaft  away 
from  the  brake  block  dde  ot  the  frame  In 
n^ileh  It  rests  and  toward  the  friction  wheel. 
If  the  lever  be  pulled  down  tax  enough,  the 
fiicee  of  the  bnll  wheel  and  friction  wheel 
are  pressed  together.  Power  Is  communicat- 
ed to  the  friction  wheel,  which  revolves  con- 
stantly while  the  power  plant  is  in  opera- 
tion. To  raise  the  car  the  operating  lever  Is 
pulled  down  until  contact  is  established  be- 
tween the  bull  wheel  and  the  friction  wheel. 
The  friction  of  their  surfaces  causes  the  bull 
wheel  shaft  to  revolve  and  wind  op  the  car 
cable  on  the  drum.  To  stop  the  car  the  op- 
erating lever  is  simply  released.  The  con- 
trol lever  then  withdraws  the  bull  wheel 
from  the  friction  wheel  and  thrusts  the  bull 
wheel  back  against  the  brake  block,  which 
locks  the  bull  wheel  and  holds  the  car  sta- 
tionary. The  operating  lever  returns  to  Its 
original  position.  To  lower  the  car  the  op* 
eratlng  lever  is  pressed  down  far  enough  to 
release  the  pressure  of  the  bull  wheel  against 
the  brake  block,  but  not  far  enough  to  es- 
tablish contact  with  the  friction  wheel.  The 
car  then  descends  by  force  of  gravity.  The 
dsntoc  Is  equipped  .with  tlie  usual  counter- 


vailing wdghts,  and  wttb  a  safety  dsvloe  In- 
tended to  arrest  the  descsnt  of  flu  car,  should 

the  cable  break. 

The  devator  la  used  for  oonv^lng  loaded 
tmdu  of  meat,  and  ttie  ram  handling  the 
trucks,  from  upper  to  lower  stories  of  a  de- 
partment of  the  defendant's  plant  It  was 
operated  by  a  man  assigned  to  that  duty, 
who  also  opened  and  closed  the  elevator 
gates.  On  the  day  the  Injury  occurred,  the 
car  was  stopped  at  the  fourth  floor,  and  the 
gates  were  opened.  A  trucker  named  Las- 
kowski  placed  a  truck  load  of  meat  In  the 
car,  and  stood  between  the  handles  of  his 
truck  on  the  side  of  the  car  next  to  the  op- 
erating lever.  .  The  plaintifl  thai  pushed  a 
loaded  truck  Into  the  car  beside  Laskowskl's 
truck.  The  car  commenced  to  descend,  its 
progress  was  not  arrested,  and  when  it 
struck  the  bottom  of  the  elevator  well  the 
impact  was  sufficient  to  throw  the  idaintilt 
down  upon  the  handles  of  his  tnu^  and  to 
the  floor,  and  severely  injure  bim.  His  com- 
panion was  somewhat  Jarred,  but  otherwise 
unhurt  The  operator  was  left  at  the  fourui 
floor.  His  account  of  the  afl&ir  was  that  be- 
fore he  could  dose  the  gates  and  enter  the 
car  Laskowski  pulled  the  operating  lever 
down,  and  as  the  car  descended  looked  up 
and  laughed  at  him.  A  tracker  who  was 
present  also  testified  that  Laskowski  pulled 
the  lever  down,  but  Laskowski  doited  tJiat 
he  did  so. 

The  petition  charged  two  dasses  of  de- 
llnauendes  on  the  part  of  the  defoidant: 
First,  that  the  type  of  elevator  was  Inher- 
ently unsafe;  and,  second,  defective  parts 
and  want  of  Inspection.  No  attempt  was 
made  to  establish  liability  on  the  second 
ground  proposed.  On  the  other  hand,  the 
proof  was  that  the  various  parts  of  the  le- 
vator were  In  proper  condition;  that  regu- 
lar Inspections  were  made ;  that  the  elevator 
worked  perfectly  before  the  Inddrat  com- 
plained of;  that  the  only  result  of  the  tall 
of  the  car  was  to  dislodge  the  cable  from 
one  of  the  sheaves ;  and  that  when  the  cable 
was  r^Iaced  the  elevator  again  worked  per- 
fectly under  severe  tests,  and  has  ever  since 
continued  to  do  so.  A  somewhat  indirect 
charge  of  overloading  under  the  direction  of 
a  foreman  was  included  in  the  petition,  but 
the  plalntUT  himself  testified  that  the  eleva- 
tor had  carried  larger  loads  many  times  be- 
fore; and  consequently  the  theory  of  too 
much  weight  in  the  car  was  abandoned. 

The  faults  which,  it  Is  dalmed,  render  a 
friction  hoist  elevator  so  dangerous  that  a 
reasonably  prudent  man  ought  not  to  adopt 
It  were  enumerated  In  the  petition  as  fol- 
lows: "(1)  There  Is  a  point  at  which  the 
bull  wheel  touches  neither  the  brake  block 
nor  the  friction  wheel,  and  ronseqnently  a 
point  at  which  there  Is  nothing  to  prevent 
the  force  of  gravity  from  causing  the  car  to 
descend,  (2)  Mo  uniform  speed  can  be  main- 
tained.      Because  no  unliorm  speed  can  be 
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maintained,  oo  apDliadce  can  be  attached  In* 
mriDg  safety  In  case  of  acddoit  (4)  No  air 
cnabion  la  provided  at  tbe  bottom  of  tbe 
^laft  to  nc^ve  the  car  In  case  of  a  fall.** 

Of  oonrse,  the  first  criticism  vanished  be> 
ft>r»  tbe  plalntUTs  own  looof.  There  Is  noth- 
ing wrong  in  allowing  an  elevator  cage  to 
descend  by  force  of  gravity,  and  the  prlnd- 
Tie  of  this  devator  Is  that  the  bull  wheel 
can  ranaln  at  tbe  free  point  only  when  the 
ODtntot  htUSa  it  there  by  means  of  the  lever 
Inside  tbe  car.  If  the  operating  lever  be  not 
manipulated,  the  weighted  control  lever  holds 
tbe  ball  wheel  secnrely  against  the  brake 
block,  and  should  the  elevator  be  descending 
It  can  be  stopped  wlthont  ntUlsdng  the  brake 
blodc,  and  be  made  to  rise  by  Qirowlng  the 
bnll  whe^  against  the  friction  wheeL  Be- 
■IdeB  this,  tbe  car  did  not  fall  because  thwe 
Is  a  point  at  which  the  bnll  wheel  touches 
ntftber  tbe  brake  block  nor  the  friction 
wba^  Tbe  bull  wheel  was  In  hard  contact 
with  tbe  brake  block  whem  the  plaintiff  says 
tbe  car  commenced  to  descend. 

The  nndlspnted  evidence  of  one  of  the 
|dalntlff*s  wltneaees  (all  the  evidence  on  the 
■object)  was  that  the  oiiuator  maintains 
nniform  speed  for  the  car  by  tbe  simple  meth- 
od of  regulating  the  pressnre  of  the  bnll 
wheel  against  tbe  brake  block.  Besides  this, 
tbe  plaintiff  does  not  claim  he  was  Injured 
because  tbe  opentpt,  at  tbe  tlm^  was  pre- 
Tented  from  keying  the  car  at  a  anlform 
nt»  <tf  spaed. 

Tbe  proposition  that  no  safety  device  could 
be  attaebed,  because  nnlfbrm  speed  could 
not  be  maintained,  was  left  without  support 
when  complete  control  of  speed  was  shown 
to  be  a  feature  of  the  levator;  and  the  mat 
ter  of  an  air  cushion  at  the  bottom  of  the 
•baft  Is  not  referred  to  in  any  of  the  pro- 
ceedli^  aubseanent  to  the  petition,  or  in 
the  plalntUTa  discussion  of  the  safety  ap- 
paratus In  bis  brier.  Bo  far  as  the  proof 
abo«%  It  may  be  that  some  pneumatic  de- 
Tice  at  tbe  bottom  uf  the  shaft  prevented  the 
wreddng  ot  the  car  and  the  killing  of  both 

To  Vie  faults  of  the  elevator  specified  in 
tbe  petition,  the  plaintiff  now  adds  some  oth- 
ers. This  Is'  done  by  going  outside  tbe  plead- 
ing and  bj  enlarging  the  pleading  Itself  by 
interpretation.  It  is  said  that  tbe  machin- 
ery controlling  the  movement  of  the  car  is 
not  permanently  connected  with  and  under 
the  control  of  the  power,  bat  only  temporari- 
ly BO  when  the  bull  wbe^  Is  pressed  and  held 
against  the  friction  wbeeL  There  is  noth- 
ing whatever  In  tbe  evidence  to  Indicate 
that  tbla  Is  a  fault  No  motor  Is  required  to 
drive  the  car  down,  or  to  hold  it  stationary. 
GrmvItT  acting  on  the  car  does  the  one  kind 
of  work,  and  gravity  acting  on  the  weight 
attadied  to  the  control  lever  does  tbe  other. 
Wbea  other  power  Is  needed,  the  operating 
lever  connects  it.  Such  la  the  prlndple  of 
tbe  friction  hoist  devator,  and  the  principle 


is  not  unsound  merdy  because  another  kind 
of  elevator. might  be  built  with  more  com- 
plex machinery  and  using  more  power.  It 
Is  said  that  there  Is  a  point,  where  tbe  bull 
wheel  is  midway  between  the  friction  wheel 
on  the  right  and  the  brake  block  on  tbe  left, 
when  there  Is  absolutely  no  means  of  con- 
trolling the  movements  of  the  car.  This 
statement  suppresses  from  the  mechanism 
the  operating  lever,  whereby  the  bull  wheel 
may  be  thrown  either  against  the  brake 
block,  or  against  the  friction  wheel,  and  so 
Is  contrary  to  tbe  t&ct  It  Is  said  that  when 
tbe  car  Is  suspended  at  a  height  there  is 
nothing  to  hold  it  In  place  and  prevent  it 
from  falling  but  the  degree  of  pressnre  of 
the  bull  wheel  against  the  brake  block,  pro- 
duced by  the  wdght  <m  tbe  contror  lever, 
and  that  no  way  is  provided  whereby  the 
operator  can  Increase  this  pressure.  This  is 
true,  tfnd  so  long  as  the  car  is  not  overload- 
ed nothing  more  then  the  weight  on  the 
control  lever  is  required  to  bold  the  car  sta- 
tionary. If  more  than  ordinary  pressure  Is 
desired,  the  weight  may  be  correspondingly 
adjusted  or  increased. 

The  petition  contained  an  allegation  that 
tbe  apparatus  for  stopping  the  car,  in  case 
tbe  appliancee  for  lowering  or  raising  it,  or 
hddtng  it  stationary,  should  refuse  to  work, 
was  insufficient,  worn,  and  has  not  been 
properly  inspected  or  In  repair.  This 
allegation  was  interxneted  the  petition 
itself  In  tbe  statement  of  the  specific  causes 
of  the  plaintiff's  injury.  These  cansee  were 
said  to  be  "deftoctlTe^  fanltar.  and  Improper 
construction"  of  tbe  tievatur,  ^the  old,  worn, 
and  uttflt  condition  of  the  an>lluices  attach- 
ed thereto  for  atonplng  and  holding  the 
same,**  and  theladLof  ahalreodiSon.  There 
was  no  cha^  that  Bome  other  safety  device 
should  have  been  attached  In  addition  to  tbe 
one  for  stopping  the  cage,  if  the-cable  should 
break;  and  the  plaintiff  plalnl<r  counted  upon 
nothing  In  respect  to  safety,  devices^  except 
the  bad  order  of  the  oof^in  "iue  and  the  laA 
of  .an  §ir  cushion.  ' 

Assuming,  however,  for  the  platntUFs  ben- 
efit that  bis  petition  diarged  wliat  he  now 
claims,  bis  proof  tailed  to  show  culpable 
n^llgence  on  the  part  of  the  defendant 
The  purpose  of  a  safety  device  la  to  keep  the 
car  from  falling,  and  this  elevator  was-al- 
reedy  equipped  with  two  safety  appliances — 
the  control  lever  mechanism  and  the  emer- 
gency device.  Should  the  cable  break,  tbe 
counterTaillng  weights  pull  out  steel  teeth, 
which  catch  Into  the  guides  at  each  side  of 
tbe  shaft  and  so  stop  the  descent  of  the  car. 
Tbe  control  lever  mechanism  is  In  constant 
operatiop  at  all  other  times.  It  even  teslsta 
the  operator,  and  its  opposition  must  be 
overcome  to  permit  tbe  car  to  move  at  all. 
Besides  this,  should  tbe  brake  block  refuse 
to  engage  tbe  bull  wheel  with  sufficient  te- 
nacity to  bold  the  car,  the  operator  may 
stop  its  descent  bj  tbrowlng  the  bull  wheel 
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against  tbe  friction  wheel.  Under  these  con- 
ditions some  evidence  of  the  Inherent  Ineffl- 
dency  of  this  type  of  elevator  Is  essential 
before  the  question  of  lack  of  ordinary  care 
OS  the  part  of  a  person  adopting  it  arises. 
The  bare  suggestion  of  more  BBtety  devices 
la  not  enough. 

[1]  The  plaintiff  made  an  ^ort  to  sap- 
ply  proof  of  the  character  Indicated  by  o*f- 
fering  Che  opinions  of  three  expert  witnesses. 
The  plaintiff's  master  mechanic,  John  Mat- 
thewson,  was  called.  He  described  the  con- 
struction and  operation  of  the  elevator  In 
detail,  and  then  was  asked  whether  or  not 
the  car  would  fall  or  run  down  rapidly,  as- 
suming '  that  the  appliances  were  all  in  good 
condition,  and  that  the  control  lever  bore  a 
weight  proportionate  to  the  load  on  the  car. 
He  answered  that  It  would  not  John  Lar* 
son,  a  carpenter,  who  had  previously  worked 
at  millwright  work  at  the  packing  houses  of 
Swift  &  Co.,  the  S.  &  S.  Company,  and  Rud- 
dy Bros.,  was  called.  A  millwright  Is  one 
who  erects  machinery.  Larson  had  not  seen 
the  elevator  In  question,  but  was  famUlar 
with  the  class.  He  was  asked  whether  or 
not,  in  his  opinion,  It  was  possible  for  the 
car  to  fall  or  run  down  rapidly,  assuming 
that  all  the  appliances  were  in  good  mechan- 
ical condition.  He  answered  that  it  was  pos- 
sible, because  "if  the  bull  wheel  would  get 
to  starting — get  a  little  bit  wet — It  won't 
hold ;  the  brake  block  won't  hold  it"  PhU- 
ip  Talbot,  a  millwright  out  of  employment 
was  called.  He  had  worked  for  the  defend- 
ant and  at  the  Armour  and  S.  &  S.  packing 
houses,  and  was  ftmiUer  with  faction  hoist 
elevators.  He  was  familiar  with  the  elevator 
In  question,  and  was  asked  whether  or  not 
It  could  be  operated  safely  with  a  load  of 
two  men  and  two  trucks  of  meat,  such  as 
were  usual  when  he  worked  for  the  defend- 
ant He  answered  that  iii  his  opinion,  it 
could  not  be,  but  said  he  was  not  condemning 
the  elevator  directly  because  it  was  a  fric- 
tion hoist  elevator.  He  felt  that  no  elevator 
was  safe  when  overloaded. 

None  of  these  answers  shows  that  friction 
hoist  elevators,  as  a  class,  are  inherently 
dangerous  for  the  uses  to  which  this  one  was 
put  or  that  this  one  was  defective  In  any  of 
the  particulars  relied  on  for  recovery.  Lar- 
son did  not  pretend  to  say  that  bull  wheels 
in  this  type  of  elevator  have  such  a  tendency 
to  get  to  starting,  or  are  so  susceptible  to 
moisture  that  they  are  unsafe,  but  consid- 
ered it  possible  for  the  car  to  run  down  "if 
the  bull  wheel  toould  get  to  starting — get 
a  little  bit  wet" — a  condition  not  disclosed 
by  the  proof.  Talbot  had  no  direct  imputa- 
tion of  unsafety  to  make  against  friction 
hoist  elevators,  except  such  as  attends  them 
in  common  with  others — danger  from  over- 
loading—a matter  of  mismanagement  not  in 
Issue. 

[2]  The  expert  testimony  was  duly  chal- 
lenged. It  consisted  of  opinions  respecting 
a  matter  of  mechanical  theory  and  an  ulti- 


mate fact  in  the  case.  Was  it  possible,  un- 
der the  principle  upon  which  the  elevator 
was  constructed,  for  the  car  to  run  down, 
and  was  the  elevator  safe  for  use  by  the 
truckmen  of  the  plant?  In  the  development 
of  the  subject  of  opinion  evidence,  the  court 
long  ago  took  the  position  that  such  evi- 
dence is  admissible  only  as  a  matter  of  ne- 
cessity, where  It  is  the  best  that  can  be  had, 
as  where  the  facts,  situation,  or  circumstanc- 
es are  such  that  they  cannot  be  presented  to 
the  Jury  In  such  a  way  that  the  Jury  Itself 
can  draw  the  proper  inference  from  them ; 
and  that  such  evidence  Invades  the  province 
of  the  Jury,  where  It  relates  to  an  ultimate 
fact  which  the  Jury  itself  must  find  from  all 
the  evidence  in  the  case,  especially  If  the 
Jury  Is  as  capable  of  drawing  the  ultimate 
inference  as  the  witness.  K.  P.  By.'  Co.  v. 
Peavey,  29  Kan.  169,  178,  44  Am.  Bep.  6S0: 
Erb  V.  Poprltz,  59  Kan.  284,  269,  Pac 
871,  68  Am.  St  Bep.  362;  Telephone  Co.  v. 
Vandevort  67  Kan.  269,  270,  72  ^c.  771,  and 
cases  cited  In  these  opinions. 

Upon  a  revision  of  the  Code  of  Civil  Pro- 
cedure, the  Legislature  allowed  these  restric- 
tions upon  the  admissibility  of  such  evidence 
to  stand ;  and  consequently  they  form  a  part 
of  the  settled  law  of  the  state.  In  qualify- 
ing his  experts,  the  plalnttfl  disclosed  the 
fact  that  friction  hoist  elevators  have  been 
in  common  use  in  large  numbers  in  all  the 
principal  packing  houses  of  Kansas  City  for 
many  years.  The  defendant's  evidence  made 
the  number  more  definite  by  showing  that 
there  were  92  of  them.  Take  Talbot's  tes- 
timony. He  described  the  construction  and 
operation  of  friction  hoist  elevators  In  de- 
tail, and  said:  "I  have  worked  at  Armour's, 
Cudahy's,  and  Schwartzchlld's.  I  think  I 
quit  work  at  Cudahy's  about  February,  1010, 
and  had  worked  there  three  years,  off  and 
on.  While  at  Cudahy's,  I  worked  on  and 
about  the  repair  and  construction  of  the 
friction  hoist  elevators  used  at  that  plant. 
I  worked  at  Armour's  a  little  over  three 
years,  the  first  two  years  in  the  carpenter 
department  Off  and  on,  when  they  were 
short  of  men,  I  used  to  help  out  in  the  mill- 
wright department  and  I  know  of  some- 
thing like  a  dozen  of  friction  hoist  elevators 
In  the  Armour  plant  I  believe  they  had 
three  of  these  elevators  at  the  S.  &  S.  plant. 
At  Cudahy's  I  worked  In  the  mlllwrlgbt 
gang  all  the  time.  I  used  to  inspect  eleva- 
tors there.  I  Inspected  them  once  every 
morning.  We  would  Inspect  the  cage  and 
see  that  everything  was  tight  In  and  about 
the  cage;  then  we  would  go  up  to  the  fric- 
tion house  and  Inspect  the  frictions  and  the 
machinery  they  are  connected  with.  I  did 
that  every  morning,  and  in  doing  so  I  rode 
on  the  car.  I  think  they  have  11  of  these 
elevators  at  Cudahy's." 

It  Is  [>erfectly  manlf^t  that  the  question 
which  should  have  been  asked  of  this  expe- 
rienced man  was  whether  or  not  the  bull 
wheels  of  these  elevators  did  in  fact  slip 
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and  permit  cars  loaded  In  Che  usual  way  to 
run  down.  In  the  opinion  In  the  case  of 
City  of  Topeka  t.  Sherwood,  38  Kan.  690; 
695,  18  Pae.  933,  936,  It  was  said:  "When 
the  question  ot  the  proper  condition  or  safe- 
ty of  anything  constructed  Is  to  be  deter- 
mined, erldence  tending  to  show  that  It 
senred  the  purpose  tor  which  It  was  design- 
ed Is  always  competent,  and  often  the  most 
tttlsfactory  and  condnslTe  in  Its  character." 

Six  years*  observation  of  the  use  of  these 
elevators  for  packlog  house  purposes  was 
sufficient  to  verify  the  tacts  concerning  their 
performances,  and  the  best  evidence  of  their 
reliability  or  unreliability  consisted  In  the 
demonstrated  results  of  such  use.  Nothing 
else  could  possibly  be  so  satisfactory  or 
condnslTe.  The  facts  were  perfectly  capa- 
ble of  narration  and  comprehension,  and 
with  the  facts  before  them  the  Jury  could 
say  whether  or  not  the  elevators  were  safe 
or  unsafe. 

"Where  the  claimed  detects  In  a  county 
bridge  are  described  by  witnesses  who  liave 
knowledge  ot  them,  and  the  character  and 
extent  ot  such  defects  are  comprehensible 
by  the  ordinary  mind,  the  jury  are  the  judg- 
es ot  the  safety  of  the  bridge  for  travel; 
and  it  is  not  competent  for  a  witness,  even 
thongli  an  expert,  to  give  in  evidence  ids 
opinion  as  to  the  aate^  of  the  bridge." 
Murray  v.  Woodson  County,  68  Kan,  48 
Pac.  654,  syllabus. 

In  the  case  ot  Chandler  ▼.  Bowersock,  81 
Kan.  606,  106  Pac.  64,  the  opinion  ot  a  wi^ 
neoB  was  received  that  the  lever  of  a  ma- 
chine was  likely  to  fall  and  throw  the  ma- 
chine in  motion,  and  that  the  machine  was 
unsafe.  There  was  some  doubt  whether  the 
petition  made  the  Inherent  danger  of  the  ma- 
chine an  Issufc  It  was  held  that  the  petl- 
tXaa  was  broad  enough  to  permit  evidence 
to  be  glvw  on  that  subject.  It  was  then 
held  that  allowing  the  opinion  of  the  witness 
to  be  given  in  evidence  did  not  constitute 
imjndlcial  error,  for  the  following  reason: 
**There  was  positive  evidence  that  the  ma- 
chine has  been  in  the  habit  for  years  ot  sud- 
denly starting  into  operation  without  the 
lever  being  moved  by  any  one.  Two  or  three 
yoong  m^  who  had  been  onployed  at  the 
testified  that,  in  order  to  prevent 
the  machine  from  starting  Itself,  they  had 
been  oUiged  to  rig  up  an  appliance  with 
welt^ts  and  strings  to  hold  the  lever  In  po- 
sition." 

In  otlier  words,  the  proved  conduct  ot  the 
matdiine  rendered  the  opinion  of  the  witness 
as  to  how  It  might  act,  and  whether  or  not 
it  was  safe,  so  superiluous  and  lacking  in  Im- 
portance that  the  Jury  could  not  have  been 
affected  by  it  In  this  case  nombera  of  fric- 
tion hoist  elevators  lifted  truck  loads  of 
meat,  and  the  men  accompanying  them,  day 
atba  day,  for  Umg  periods  of  time,  under  the 
eyes  of  the  exports  who  constructed,  inspect- 
ed, and  T^teired  thttn;  and  what  the  Jury 
needed  to  hear  was  bow  the  elevators  actual- 


ly worked.  Instead  of  opinions  regarding  the 
soundness  of  an  application  of  a  mechanical 

principle. 

[3]  Whether  the  elevator  be  regarded  as 
a  place  or  as  an  appliance,  the  defendant 
owed  the  plaintiff  the  duty  to  supply  "oae 
which  was  reasonably  safe.  The  plaintifC 
argues  that  he  proved  a  violation  of  this 
duty  when  he  proved  that  the  elevator  tell 
with  great  and  unchecked  velocity,  under 
the  doctrine  of  res  ipsa  loquitur.  It  is  not 
necessary  to  discuss  at  length  this  much  ap- 
plied and  misapplied  phrase.  It  may  be  re- 
marked, however,  that  it  does  not  dispense 
with  proof  of  n^ligeuce  in  personal  injury 
cases,  and  that  It  does  not  require  a  pre- 
sumption of  negligence  from  the  mere  fact 
of  Injury.  The  phrase  expresses  an  argu- 
ment in  favor  of  an  Inference  of  negligence 
from  the  manner  and  circumstances  of  an  in- 
jury. The  argument,  when  expanded,  may 
be  stated  in  the  language  ot  the  opinion  In 
Scott  V.  London  Dock  Co.,  3  H.  &  C.  594, 
quoted  In  Potter  v.  Rorabaugh,  83  Kan.  712, 
714,  112  Pae.  613,  614  (32  L.  E.  A.  [N.  S.i 
45):  "There  must  be  reasonable  evidence  of 
negligence.  But  where  the  thing  Is  shown 
to  be  under  the  management  of  the  defend- 
ant or  his  servants,  and  the  accident  is  such 
as  In  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  ft  affords  reasonable  evi- 
dence. In  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from 
want  ot  care." 

Wlgmore  discusses  the  subject  under  the 
head  of  "Burden  of  Proof— Presumptions," 
and,  after  stating  the  considerations  which 
limit  tbe  application  of  the  phrase,  says: 
"It  may  be  added  that  the  particular  force 
and  Justice  of  the  presumption,  regarded  as 
a  rule  throwing  upon  the  party  charged  the 
duty  ot  producing  evidence,  consists  in  the 
circumstance  that  tbe  chief  evidence  of  tbe 
true  cause,  whether  culpable  or  innocent,  la 
practically  accessible  to  him,  but  Inaccessible 
to  the  injured  person."  4  Wlgmore  on  Er. 
I  2500. 

[4]  It  may  be  freely  granted  that  the  sud- 
den fall  of  an  elevator  cage  in  the  course  of 
Its  ordinary  use  warrants  an  inference -of 
negl^nce.  But,  as  between  an  emplt^t 
and  one  of  his  employte,  it  doea  not  raise  « 
presumption  of  culpable  negligence  on  thq 
part  of  the  former.  This  limitation  on  th« 
application  of  the  res  ipsa  loquitur  doctrint 
was  clearly  stated  In  the  case  of  K.  P.  Rj^ 
Co.  V.  Salmon,  Adm'x,  11  Kan.  83.  An.  eu^ 
ploy6  was  Injured  by  the  collision  ot  t^^ 
trains  ot  the  same  company.  The  opinic^ 
reads:  "The  said  collision  was  the  only  proof 
of  negllgoice  on  the  part  of  the  rallro^ 
company  Introduced  on  the  trial.  A  colj^ 
sion  always  presumptively  sboms  negligence 
but  whether  negligence  of  the  company  or 
negligence  merely  of  some  one  or  more  of 
ita  officers,  agents,  or  employes  is  the  Im- 
portant qneatlon  la  this  case.   Aa  between 
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the  railroad  company  and  a  passenger,  the 
negllgoice  of  any  officer,  agent,  employ^,  or 
servant  of  the  company  la  tlte  negligence  of 
the  company  Itself;  but,  aa  betweai  the  rail- 
way C9mpany  and  one  of  its  «nployte,  the 
negligence  of  another  employtt,  a  coemploy6, 
is  not  at  all  the  negligence  of  the  company. 
Dow  T.  E.  P.  Ry,  Co.,  8  Kan.  642.  Therefore, 
while  a  collision  presomptlTely  proTes  negli- 
gence on  the  part  of  the  company  as  between 
the  company  and  a  passenger,  yet  it  never 
proves  negligence  on  the  part  the  company 
as  between  the  company  and  one  of  its  em- 
ployes. It  ia  m  general  rule  that  one  employ^ 
does  not  represrat  Qie  principal  any  more 
than  any  other  employ^,  and  negligence  be- 
tween employes  la  not  at  all  the  negligence 
of  the  principal.  This  role  has  Its  exceptions. 
As  to  railroad  companies,  the  graeral  mana- 
ger, the  general  superintendent,  the  general 
officer  for  the  employment  or  discharge  of  the 
other  agents  and  servants  of  the  railway  com- 
pany, or.  Indeed,  any  other  goieral  officer, 
would  probably  be  the  K3>reBaitatiTe  of  the 
company — In  fact,  the  company — aa  between 
the  company  and  all  other  penona,  whether 
mdx  penona  wm  anployCa  or  not  But  proat 
ot  a  coUialon  does  not  at  all  show  n^llgence 
on  the  port  of  ai^  one  of  these  general  of- 
flcura.  It  tends  more  properly  to  show  nes- 
llgenoe  on  the  part  of  tbe  brakeman,  tiie  fire- 
man, the  engineer,  the  conductor,  or  some 
othw  Inferior  office,  agent,  or  servant  of 
the  company,  who  has  a  more  dose  and  di- 
rect connection  with  tbe  collision." 

This  reasoning  was  approved  and  adopted 
In  the  case  of  Hallway  Co.  v.  Taylor,  60  Kan. 
758,  ST  .Pac  873,  In  opposition  to  the  cont^- 
tlon  that  tmowledge  of  the  defective  and 
dangerous  condition  of  cars  in  the  ownership 
or  control  of  a  railway,  company  should  be 
presumed  in  favor  of  an  injnnd  empIoy& 
The  decisions  In  the  cases  of  A.,  T.  &  S.  F. 
R.  Go.  V.  Wagner.  83  Kan.  660.  7  Pac.  204, 
and  Ballroad  Company  v.  Tlndall,  67  Kan. 
710,  48  Pac  12,  are  to  the  same  efCect 

In  the  case  of  Lane  v.  Railway  Co.,  64  Kan. 
76S,  68  Pac  626,  the  syllabus  reads: 

"In  an  action  against  a  railroad  company 
for  the  recovery  of  damages  for  injuries 
to  an  ^esiiploytt  occasioned  by  the  allied 
faulty  oonstmctloa  of  a  spilt  switch,  the 
plaintiff  most  show.  In  order  to  warrant  a 
leooTery,  not  only  the  way  in  which  the 
switch  was  constructed,  but  that  such  con- 
struction was  not  of  a  proper  and  approved 
kino,  or.  If  of  a  proper  and  generaUy  ap- 
proved kind,  that  tbe  one  eonoilalned  of  was 
of  Improper  and  faulty  oonstmcdon. 

"In  order  tiiat  a  plaintiff  may  recovw  In 
such  action,  he  must  show  negligence  on  the 
part  of  the  company,  and,  In  the  absence  of 
a  statute  making  it  aoy  the  fact  of  tbe  oc- 


currence of  the  injury  raises  no  presumption 

of  such  negligence." 

The  principle  uptm  which  these  dedslmia 
are  founded  Is  tbe  same,  whether  applied  to 
the  constmetlm  and  operation  of  a  railway 
or  to  the  oonatroctkni  ud  <9eratUiii  of  an 
elevator. 

Even  In  the  case  of  a  passoiger  on  a  rail- 
way train,  the  mere  occurrence  of  Injury 
does  not,  of  necessity,  warrant  an  Inference 
of  negligence  on  the  part  of  the  carrier. 
Railway  Co.  v.  Burrows.  62  Kan.  89,  05.  61 
Pac  439;  Hart  r.  Railway  Co.,  80  Kan.  609, 
102  Pac  1101;  Brown  v.  Railway  Co.,  81 
Kan.  701,  106  Fac  1001.  29  L.  R.  A.  (N.  S.) 
808. 

In  the  last  case  the  syllabus  reads:  *To 
sustain  an  action  for  damages  occasioned  by 
the  alleged  negllgoice  of  another,  It  Is  nec- 
essary for  tbe  claimant,  not  on^  to  show 
that  tbe  injury  occurred,  but  to  produce  suf- 
ficient evidence  to  ahow  prima  fade  that 
such  injury  occurred  through  the  fault  of 
the  other.  It  Is  not  sufficient  to  show  ctr» 
cumstanceo  which  would  indicate  that  the 
othOT  party  might  have  been  guilty  of  n^li- 
gence,  especially  when  the  evidence  furnished 
sugg^ts  with  equal  force  that  the  injury 
might  have  resulted  vrlthoot  fault  on  the 
part  of  the  other  partr*" 

[I]  In  this  case  the  so-called  -fall  of  tbe 
elevator  car  with'  its  occupants,  oonsldered 
alone,  Indicates  negligence  on  the  part  of 
some  coemployfi  of  the  plaintiff  as,  for  ex- 
ample, Laskowski,  as  much  as  it  Indicates 
negligence  for  whldi  the  dtfUidant  la  re- 
sponsible. Besides  this,  the  "particular  force 
and  Justice"  of  tbe  rule  rdlevlng  the  Injured 
person  from  showing  the  cause  of  the  occurs 
rence  is  wanting  here,  because  the  plaintiff 
explained  the  cause  of  hia  injury  fully  In  bis 
petition.  **If  the  plaintiff  possesses  knowledge 
of  the  facts,  and  is  able  to  plead  them  spe- 
dflcally  and '  In  detail,  tbe  reason  for  the 
rule  disappears  and  with  It  the  rule  itself.** 
Orcutt  V.  Century  Building  Co..  201  Mo.  424, 
448.  99  S.  W.  1062,  1066  (8  L.  B.  A.  [N.  S.} 
929),  faU  of  an  elevator. 

A  criticism  upon  the  phraseology  cf  an 
instruction  relating  to  tbe  defendant's  duty 
toward  the  plalntUt  la  answoed  In  the  caM 
of  Kamera  t.  BoUw  Works,  82  Kul  482; 
106  Pac.  806. 

It  follows  from  what  has  been  said  that 
tbe  opinion  evidence  received  by  the  court 
ought  to  have  been  excluded,  and  that  the 
demurrer  to  the  pUdntiff's  evldoiee  ought 
to  have  been  sustained.  It  Is  not  necessary 
to  consider  other  matters  discussed  In  tbe 
brl^ 

The  Judgment  of  tbe  district  conrt  is  re- 
versed, and  tbe  cause  Is  remanded,  with  di- 
rection to  grant  a  new  trlaL  All  the  Jua- 
tloes  nmcurrlng. 
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8TATB  T.  HOBBB. 
(SupRBw  Court  of  Kuisa&    Jan.  11.  1918.) 

(Bi/aahu  Itv  the  Court.) 

1.  JiTBT    a  99*)— GBAXXKN0B8   TO  JUXOtS— 

Opuviohs. 

Where  the  fact  that  a  bnrglary  had  been 
committed  in  robbing  a  btnic  was  notorious  and 
nnqiiestioned,  (ffiinions  of  persons  called  as  jury- 
men tiiat  the  bank  had  been  bndKB  into  and 
robbed  did  not  dlsqaaUfT  them  from  service  on 
Uie  jvaj  in  the  trial  of  one  charged  with  the 
crime. 

{Ed.  Note.— For  other  cases,  see  Jnrr,  Cent 
Dig.  H  438-448;  Dec  Dig.  |  99.*] 

2.  JuBT  (i  99*)  —  Ghaluenqes  to  Jubobs— 
Onmona. 

Hie  facts  that  a  person  has  read  news- 
paper reports  of  a  burglary,  and  heard  general 
talk  about  it,  do  not  necessarily  diaqoaUfy  him 
for  jnry  aerrice,  If  he  has  no  settled  conviction 
of  mind  nor  opinion  of  a  positive  and  fixed 
character  nprai  a  material  disputed  fact  or  is- 
aae  to  be  determined,  and  he  is  free  from  prej- 
udice, bias,  or  interest 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  H  438-148;  Dec.  Dig.  |  98.  *1 
8.  CanaiiAi.  L&w  ({  ^7*)— Conspiraot— Bvi- 

DKHCB. 

Where  a  burglary  is  committed  by  several 
persons  some  of  whom  may  have  actively  i>ar> 
ticipated  at  the  time  and  place,  others  counsel* 
ing,  aiding,  and  abetting,  and  one  alone  is  on 
tnal,  evidence  of  bis  association  with  others 
toniiing  to  show  a  guilty  combination  or  con- 
spira<^,  when  limltra  to  a  reasonable  time  be- 
fore the  burglary,  is  admissible. 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law.  Cent  Dig.  U  lOlS-lOlT;  Dwh  Dig.  | 
427.'] 

4.  CnxinNAi.  Law  (i  422*)  —  Evidknob  —  Coh- 

8FXKAT0B& 

Evidence  of  the  Identification  of  such  as- 
sociates and  tlw  presmce  of  some  of  than  at  or 
near  tlie  place  of  the  burglary  was  competent, 
and  the  fact  tliat  some  of  these  associates  were 
identified  as  persona  afterwards  seen  in  jail, 
being  an  incident  of  their  association  and  Iden- 
tification, is  not  objectionable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  984-988;  Dee.  Dig.  {  422.*] 

5.  ADlfXSSXOn  OF  EtIDBHCB  —  SnBOTANTUX, 

BxeziTS  Not  Affected. 

Serial  Items  of  testimony  erroneously  ad- 
mitted are  considered  and  found  to  be  unim- 
portant and  It  is  held  ttiat  the  sulMtantlal 
rights  of  the  defendant  were  not  affected  by  the 
admission  of  such  testimony. 
6L  WiTHXSBBS  (1 893*>— Thpeachubnt — Statb- 

MBms  IKCOKSI0TBRT  WITH  TumiOITT. 

It  Is  eanpetent  to  contradict  a  witness  in 
a  criminal  case  by  reading  a  statement  from  his 
deposition  prerionsly  talcen  and  ffled  after  prop* 
erly  calling  his  attention  to  the  statement. 

(Ed.  Note. — For  other  cases, 
CeaU  Dig.  H  12S£^-1267;  Dec  Dig.  {  398.*] 

7.  CBmnTAi.  Law  (H  778,  1172*)— Anpui*— 

TbLAI<— iNSTBUOTIONfr— PABXIXS  TO  OnSNBB 

— Babmlbss  Ebbob. 

InstnictionB  which  require  Ae  state  to 
prove  tliat  the  defendant,  if  not  personallr  pres- 
ent when  a  crime  was  committed,  counseled, 
aided,  or  abetted  in  its  commission,  by  actually 
helping,  confederating  with,  and  assisone  others 
in  the  plan  and  purpose,  and  knovringly  con* 
MaUng  the  crime  and  aiding  the  escape  of  the 
perpetrators,  place  an  unnecessary  burden  on 
the  state.  IProcrf  ot  concealment  Is  not  essential 
to  a  conTicticm  where  the  accused  has  counseled, 
aided,  or  abetted  In  the  commission  of  a  crime 


(Code  Cr.  Proc  1 115  [Gen.  8t  1908,  I  68911). 
but  the  defendant  was  not  prejudiced  by  the 

error. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1£46--18S7.  I960.  1967, 
3154r^l63,  3169;  C«c  Dig.  ||  TTS,  U72.*] 

(Additional  SyUabua  by  BUtoHal  Staff,) 
&  CBnaKAi.LAW  ^412*)— Etidbetob— Sta»- 

UEKTB  BT  DKESHDAKT; 

In  a  prosecution  for  burglary,  where  it 
was  shown  that  defendant  objected  to  having 
his  name  mentioned,  as  he  said,  "with  a  bunch 
of  crooks,**  whereupon  the  police  judge  re> 
marked  that  he  did  not  see  bun  do  any  work, 
the  admission  of  evidence  of  defendanrs  reply 
that  he  kept  a  boarding  house  and  was  boarding 
the  Idnd  ttiat  bad  money  was  proper. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law,  Cent  Dig.  H  894rm;  Dec  Dig.  I  412.*] 

9.  Bubolabt  (I  87*)  —  Btzdshob— Adiubsi- 

BIUTT. 

In  a  prosecution  for  a  burglary  in  Novem. 
her,  testimony  that  in  August  defendant  threw 
a  flash  light  on  persons  sitting  at  nigbt  in  the 
rear  of  his  premises,  at  tlie  same  time  having  a 
revolver  in  his  hand,  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Bpxglary, 
Gent  Dig.  H  92,  96;  Dec  Dig.  |  87.*] 

10.  Cbdonai.  Law  (|  ^8*)— Btidbhos— Ad- 

hibsibilitt. 

Where  a  burglary  was  committed  by  several 
persons,  evidence,  on  a  trial  of  one  of  them,  as 
to  a  conversation  with  him  concerning  the  man- 
ner in  which  nitroglycerin  could  be  extracted 
from  dynamite,  and  evidence  as  to  buried  dyna- 
mite sticks  and  dynamite  found  In  other  places, 
a  cap  and  fuse  found  at  a  chicken  ranch  rent- 
ed by  defendant  a  recdpted  bill  for  groceries 
furnished  to  defendant's  associates,  a  price  list 
for  Oakland  cars,  and  other  articles  nrand  at 
the  chicken  ranch,  was  admissible 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  989-1001;  Dec  Dig.  | 
423.*] 

11.  Cbivinal  Law  {|  422*)— Evidbrcx— Ad* 

HiaSJBIUTT. 

Where  several  persons  committed  a  bur* 
glaiy,  evidence  was  admissible,  on  the  trial  of 
one  oil  them,  of  the  arrest  of  others  at  his  home, 
that  be  went  to  the  Jail  where  they  were  taken 
offering  to  procure  counsel  for  them,  and  after- 
wards, when  they  were  taken  to  another  place, 
that  he  went  there  on  the  same  errand,  and  that 
tie  to3A  tht  EbaM  he  had  written  in  answer  to 
a  letter  received  by  them  while  in  Jail;  each 
evidence  being  ofEered,  not  to  show  oefendanf  s 

Earticipatlon  in  the  ofiier  crlme^  but  to  show 
fs  asBodationB. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |{  984-088;  Dec  Dig.  $  422.*] 

12.  WmTVSSBS  J$  269*)— CBOSS-EXAKIHATIOir 

—Scope  and  Extent. 

On  the  cross-examination  of  defendant  in  a 

Srosecntlon  for  burglary,  the  admission  of  evi- 
eace  as  to  a  note  made  by  him  several  years 
previously  and  his  letter  to  the  payee  promising 

{layment  and  the  admission  of  the  note  and 
etter  was  not  proper,  where  there  was  notliing 
in  his  testimony  In  chief  referring  thereto. 

[Ed.  Note.— For  other  cases,  see  Wltncwci. 
Cent  Dig.  H  049^964 ;  Dec  Dig.  {  269.*] 

13.  CBnnNAL  Law  (|  1169*)  —  Appeal  — 
Habhlbss  Ebbob— admission  of  Etidencb. 

Where  a  burglary  was  committed  by  sev- 
eral persons,  error  in  the  admission  of  evidence 
as  to  the  sale  of  a  coat  and  a  pair  of  trousers 
by  defendant  several  months  before  the  bni^ 
gury,  improper  cross-examination  of  defendant 
as  to  a  debt  contracted  several  years  prerions* 
ly,  and  testimony  of  one  of  the  associates  that 
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skeleton  keya  to  his  poasession  were  watch 
charms,  was  not  prej>idicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  81S7-S143;  Dec.  Die  I 
1189.*] 

14.  Cbiionai.  I«4W  (S  1169*)  —  Appeal  — 

H^BMfiftff  EbSOS— ADHIseiOH  OS*  EVIDENCE. 
Where  a  burglary  was  committed  by  several 
persons,  the  admission  of  evidence,  on  the  trial 
of  one  of  them,  of  statement^  of  one  of  his  as- 
sociates that  be  went  under  other  names,  was 
not  prejudicial  where  that  fact  had  been  proven 
already. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w.  Cent.  XHg.  H  3137-3143;  Dec.  Dig.  j 
1169.*] 

15.  CBoaviAT.  Law  ({  434*) — Books  or  Ao> 

COUKT—CORBECTNESS. 

In  a  prosecution  for  a  bank  barelary,  an 
objection  to  the  testimony  of  the  cashier  to  the 
correctness  of  ledger  entriea  showing  the  amount 
of  money  In  the  bank  when  burglarized,  based 
on  the  fact  that  he  did  not  personally  make  the 
entries,  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1023;  Dec  Dig.  |  434.  •] 

16.  WiTHEBSBS  (I  379*)  —  Impeachment  — 
Statbujehtb   iNoonsurtBin'   with  Tzan- 

•  HOKT. 

Evidence  of  statements  by  a  witness  in  re* 
buttal  of  bis  testimony  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Die.  H  1209, 1220-1222, 1247-1266;  Dec. 
Dig.  I  879*1 

17.  GaziairAL  Law  d  829*)— TszAii— Instbuo- 

TEOKS. 

The  refusal  of  a  general  instruction,  that 
it  is  the  policy  of  the  law  that  It  Is  better  that 
a  guilty  person  should  escape  rather  than  that 
an  innocent  man  shall  be  convicted,  is  not  error, 
where  the  jury  was  fully  instructed  on  the 
presumption  of  innocence  and  the  necessity  of 
proof  of  guilt  beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  2011;  Dec.  Dig.  |  829.*] 

la  Criminal  Law  (|  893*)— Vebdict— Cob- 

STBucnon. 

A  verdict  finding  defendant  guilt;  of  bur- 
glary and  larceny  in  the  second  degree  was 
properly  interpreted  as  a  conviction  of  bur- 
glary in  the  second  degree  and  larceny. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lilw,  Cent  Dig.  |  2089;  DecTDig.  S  898.*] 
19.  CannNAL  Law  (|  69*)— Btidencb— Snm- 

GIEDCT. 

Where  a  burglary  was  committed  by  several 
persons,  it  was  not  necessary  on  the  trial  of  one 
of  them  to  prove  his  personal  presence  at  the 
time  and  place  of  the  crime. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  U  71-74,  76-81;  Dec.  Dig.  | 
89.*] 

Appeal  from  District  Court,  Marshall 
County. 

Henry  Hoerr  was  oonvicted  of  breaking  In- 
to and  stealing  from  a  bank,  and  appeals. 

Affirmed. 

This  appeal  is  from  a  conrictlon  for  break- 
ing Into  and  stealing  from  the  Beattte  State 
Bank.  The  crime  was  committed  a  little  be- 
fore 3  o'clock  on  the  morning  of  November  8, 
1910,  by  five  armed  men,  who  broke  Into  a 
rear  door  of  the  building,  blew  open  the  safe, 
and  took  away  about  $3,500  in  money.  A 
t>art  of  the  burglars  statlooed  outside  the 
building  kept  up  a  fusUade  with  flreamis 


while  others  worked  Inside.  Sevwal  explo- 
sions occurred.  The  evidence  tended  to  prove 
the  following  facts:  After  the  firing  ceased, 
the  robbers  were  seen  going  northward;  one 
carrying  a  bag.  They  were  tracked  to  a  gap 
in  the  hedge  at  the  road  elde,  a  mile  and  a 
half  from  the  bank.  Just  Inside  the  gap 
tra<^s  were  found  showing  that  an  automo- 
bile had  passed  In,  turned  around,  and  indi- 
cating that  it  had  stood  for  some  time  near 
the  hei^e  and  had  passed  out  into  the  road. 
The  tracks  were  those  of  nobby  tires;  that 
is;  of  tires  having  raised  diamond-shaped 
nobs  upon  them,  leaving  indentations  in  the 
tracks.'  The  left  rear  wlieel  made  what  Is 
termed  a  mtbbiy  track.  TbSa  and  the  dia- 
mond-shaped indfflitatlons  oubled  the  pnr^ 
suers  to  follow  the  track,  which  they  did,  in 
a  general  northerly  course,  then  west  througb 
Wymmw,  Neb.,  and  on  northeasterly  past  a 
place  called  the  dilcken  ranch.  ASaout  foar 
miles  beyond  that  ranch  the  car  carrying  the 
puraaera  broke  down  and  the  track  was  lost. 
A  little  atta  0  o*clodc  on  the  mtnnlng  of  No- 
vember 8th  a  red  car  carrying  five  men  was 
seen  In  the  vicinity  of  Wymore  going  at  the 
rate  of  85  or  40  miles  an  hoar.  It  left  dia- 
mond-shaped indentations  In  its  tracks.  A 
car  carrying  three  mm  was  seen  abont  6:15 
or  6:30  o'clock  on  the  same  mwulng  going  past 
the  ehl<^en  randt.  It  awnng  in  toward  the  en- 
trance of  the  randk,  but  wliether  It  stopped 
there  the  witness  could  not  tdl,  because  of 
an  intervening  obatmctlon  of  the  view.  Oth- 
er witnesses  saw  a  red  car  in  this  vicinity 
between  Klnn^  and  the  chicken  randi  also 
gohig  at  the  rate  of  85  or  40  miles  an  hour. 
Two  men  were  In  the  front  seat  and  one  to 
the  rear,  but  it  was  too  dark  to  dlstiugnlsb 
faces.  One  witness  describes  the  tracks  of 
this  car  as  indented  with  diamond-shaped 
nobs.  A  little  after  8  o'dock  the  same  morn- 
ing a  red  car  of  the  same  general  descrip- 
tion was  seen  coming  from  the  west  which 
turned  in  before  the  bam  on  Alex  Mnenard's 
farm  about  two  miles  south  and  east  of  Wy- 
more, and  two  or  three  men  were  seen  woA- 
tog  around  It. 

The  defendant  Is  a  resident  of  Wymore. 
where  he  had  lived  for  over  three  years  with 
his  wife  and  five  children  In  their  own  dwell- 
ing. In  the  early  part  of  the  summer  of  1910 
he  worked  In  a  stone  qoarry,  but  had  no 
visible  employment  after  some  date  in  July. 
He  associated  with  a  group  of  men  consisting 
of  Dau  Carney,  called  "crippled  Dan,"  and 
sometimes  known  as  "Grant  Shirley,"  and 
also  as  "Joe  Fisher";  Mulcahy,  also  called 
"Ryan";  Watson,  designated  as  "Red,"  "Ed- 
wards," or  "Black,"  called  "Blackie"  by 
some;  Carlisle,  otherwise  known  as  "Craw- 
ford" or  "Clyde  Crawford";  Wheeler;  Jack- 
son; and  perhaps  some  others.  These  men, 
or  some  of  them,  were  frequently  with  the 
defendant  at  his  home,  on  the  streete,  and  at 
saloons  in  Wymore  In  the  snmmer  and  fall 


•For  otb«r  easM  see  BRina  topic  and  hcUob  NUHHBR  in  dm.  Dig.  4k  Am.  Dig.  K«y-No.  Ssrtts  *  Rep'r  Indeaes 
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of  1010.  They  wen  sometlniea  designated  as 
**J<An  Boys."  Carney  was  lame.  In  July* 
1910t  Dan  CKnosy  and  two  otliera  of  those 
aasodating  with  the  defendant  were  seen  go- 
ing toward  the  railroad  bridge  at  Wymore 
carrybig  a  spade  and  eometlilng  heavy  which 
appeared  to  be  a  salt  case.  They  returned 
In  two  or  three  honia  In  the  latter  part  of 
July  a  plaee  was  foond  when  digging  b&d 
been  done  under  a  tree  near  the  bridge,  and 
near  by  a  new  shirt  was  fonnd  which  had 
tieen  torn  np  and  the  sleeTOEi  torn  ont  Dlg- 
ginc  down  at  this  place,  the  residue  of  dyna- 
mite sticks  was  found— the  remnants  re- 
maining after  the  nitroglycerin  had  been  ex- 
tracted—wrawed  In  i^eces  ftf  paper. .  Some 
time  in  October  the  defendant  said,  in  talk- 
ing aboat  dynamite,  that  "a  fellow  could  take 
rain  wato-  and  heat  it  and  separate  this 
from  dynamite  and  get  nitroglycerin  on  top 
and  poor  it  off."  A  box  of  dynamite  was 
fonnd  under  a  b<»c  car  near  tiie  stone  quarry 
at  Wymore  In  October  or  early  In  November. 
The  defendant  was  told  of  Ita  presence  thwe, 
and  the  request  was  made  that  one  of  the 
boya  fdiould  take  It  away.  He  made  no  an- 
swer. The  next  day  It  was  gone,  and  soon 
afterwards  a  like  box  of  dynamite  was  found 
in  the  quarry  covered  over  with  manure  in  a 
hole  in  the  sand. 

On  Korember  4,  1010,  the  defendant  rent- 
ed from  the  owner  the  chicken  ranch,  conaist- 
ing  of  about  two  acres  of  land  with  a  dwell- 
ing house  adjacent  to  Wymore.  He  was  ac* 
companled  by  two  men  whose  identity  does 
not  appear.  A  written  lease  was  given  for 
one  year  at  $10  per  month.  Two  days  after- 
wards three  men  were  found  at  the  ranch, 
bnt  the  defendant  was  not  there.  A  red  auto- 
mobile was  seen  by  the  side  of  the  bam  on 
the  ranch.  It  was  seen  there  at  other  times 
before  November  7th.  About  November  2Sth, 
two  or  three  men  were  fonnd  at  the  place 
by  the  owner.  One  of  the  men  was  Mulcahy. 
The  owner  was  taking  a  harness  from  the 
barn,  when  B^ulcahy  came  out  with  another 
man  and  asked,  "What  are  you  doing?"  Be- 
fore the  month  was  up  the  defendant  Inform- 
ed the  owner  that  the  distance  was  too  great 
for  his  children  to  walk  to  school,  and  gave 
up  the  lease.  The  ranch  was  three  or  four 
Idocto  from  the  defendant's  home  In  town. 
Early  in  November  Watson  purchased  bacon 
and  otlier  provisions  of  a  grocer.  The  re- 
ceipted bill  for  these  goods  was  found  in  the 
boose  at  0ie  tdilf^en  ranch  after  the  burg- 
lary. Three  men,  me  of  them  being  Uulcahy, 
:were  ae&n  at  the  ranch  on  November  7th.  A 
small  load  of  furniture  was  hauled  from  the 
ranch  going  south  toward  the  d^endant's 
honsb  On  the  Sd  day  of  November,  the  de- 
fendantf  with  Watson,  Hnlcahy,  and  Craw- 
fbrdt  came  Into  Wymore  from  the  north  In  an 
Oakland  40,  red,  two-seated  automobile  with 
top,  Grawfbrd  driving,  and  placed  it  in  a 
stOTeroom  adjoinlqg  O'Donnell's  saloon.  A 
door  <^>ened  from  the  rear  room  of  the  saloon 


to  the  storeroom.  The  men  were  in  the  sa- 
locm  on  Saturday,  Novwaber  6th.  On  the  4th 
or  Bth  of  November,  Watson,  Caniey,  BlacUe, 
Mulcahy,  Crawford,  Joe,  and  the  defendant 
were  in  the  storage  rooni.  Crawford  was  fix- 
ing something  on  the  fi*ont  end  of  this  car. 
The  defendant  was  seen  to  nnlodc  Uie  door 
at  different  Umes  and  pass  ftnm  the  saloon 
Into  this  storage  room.  Sometime  early  In 
November,  Dan  Carney  and  Alex  Hnenard 
rode  in  Muenard's  wagon  a  llttie  way  out  of 
Wymore  and  met  the  defendant  riding 
around  in  a  cirde  on  a  bicycle.  Carney 
alighted,  talked  with  the  defendant,  Hnen- 
ard said,  "Good-bye,  Joe  (to  Garnet,  don't 
get  hurt,"  and  drove  away. 

On  Nov^ber  11th,  at  the  defendant's  resi- 
dence a  bin  of  sale  of  an  (tekland  40  auto- 
mobile was  executed  by  Crawford  to  the  de- 
fendant, stating  a  consideration  of  $1,00(X 
witnessed  by  his  wife  and  two  other  persons. 
The  dtfiendant  then  went  to  CDonnell'a  sa- 
loon and  asked  the  proprietor  to  sign  his 
name  also  as  a  witness,  which  was  don&  An- 
other pwson  was  also  asked  for  his  signatnre 
as  a  witness,  and  he  testified  that  the  defttid- 
ant  thai  said  that  he  wanted  "to  tlx  It  with 
me  so  that  It  would  be  all  right  when  the 
time  came,"  and  that  a  conversation  was  held 
Indicating  a  plan  of  the  defendant  to  have  the 
amount  and  kind  of  money  and  the  persons 
ivesoit  fixed  np  to  explain  the  pnrchase  of 
the  aotomobllfc  The  witness  testified  that  he 
refused  to  sign  the  bill  of  sale  when  requested 
in  Vbe  drcnmstanoes  stated.  His  signature 
nevertheless  appears  upcm  It,  which  he  ex- 
plained by  saying  that  he  did  sign  another 
papw  listing  his  place  for  sale,  wbktk  the  de- 
f^dant  r^esmted  that  he  wanted  to  abow 
that  he  was  in  the  real  estate  business.  Aft- 
er this  bill  of  sale  was  made,  the  defendant 
assigned  it  In  writing  to  his  wife  and  gave 
an  order  to  Mr.  Mutsiard  for  the  car  describ- 
ed In  it,  and  it  was  iHrought  to  Wymore  from 
Muenard's  bam  and  placed  In  a  garage.  He 
tried  to  aell  it  ffff  a  lees  sum  than  ¥600,  and 
also  offend  to  trade  it  for  other  propwty.  It 
was  afterwards  examined  and  found  to  havti 
diamond-studded  tires  add  an  axle  so  bent  as 
to  make  a  wobbly  trade.  While  the  car  was 
still  at  Muenard's,  the  defendant  requested 
a  witness  to  take  It  out  furUier  in  the  coun- 
try to  the  premises  of  a  brother  of  the  wlCr 
ness  and  cover  it  over  with  hay  at  the  side 
of  a  stack,  bnt  this  was  not  done.  The  top 
of  the  car  was  found  at  the  chlcfcra  ranch 
some  time  after  the  burglary. 

A  dynamite  cap  and  fuse,  a  revolver,  and 
a  box  of  cartridges,  caliber  46,  were  found  at 
the  dilcken  ranch,  together  with  a  price  list 
Issued  by  the  Oakland  Car  company,  also  a 
covering  for  the  eyes  used  by  automobile  dri- 
vers, and  a  suit  case  containing  shirts  and 
ties.  Some  articles  of  clothing  and  pieces  of 
furniture  were  also  found  In  the  house. 

Dan  Carney  and  Wheeler  were  seen  in 
Seattle  In  company  with  another  stranger 
on  the  4th  or  6tb  of  November.  Carney  was 
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seUlDK  lead  p«iclls.  On  one  of  these  days 
Carney  and  two  other  strangers  porcbased 
a  box  of  cartrldgea,  callba  45,  at  a  store  In 
Beattle.  On  the  same  day  a  person  Id^tlfled 
by  the  stor^eeper  as  the  defoidant  came 
with  two  others  Into  the  store  and  had  a  con- 
versation with  a  local  candidate  who  offered 
them  his  card.  The  defendant  said,  "I  am 
a  stranger  here."  A  bnllet  fired  by  the  burg- 
lars in  Beattle  was  picked  ont  of  a  building 
where  It  had  lodged  and  fonnd  to  foe  caliber 
45.  The  box  containing  the  cartridges  sold 
to  .Carney  was  fonnd  Mupty  near  the  place 
where  the  automobile  had  stood  within  the 
gap  in  the  hedges  A  torn  piece  of  wall  papor 
was  found  at  the  same  place  of  the  same  pat- 
ton  as  the  wall  paper  in  the  house  on  the 
chicken  rnndt  some  of  whldh  liad  been  torn 
off. 

Testimony  on  the  part  of  the  defendant 
tended  to  show  that  ha  was  seen  in  Wymore 
on  the  ermlDg  of  November  7th  as  late  as  10 
o'clock,  and  the  next  morolng  about  6  or  6 :30 
o*dock.  A  witness,  who  was  present  In  the 
hardware  store  in  Beattle '  when  the  man 
Identifled  by  the  proprietor  as  the  defendant 
came  In,  testified  that  be  was  the  candidate 
referred  to  as  being  present;  that  be  saw  the 
man  and  offered  him  Us  card,  whl<^  he  de- 
clined; and  that  the  defendant  was  not  that 
man.  In  his  own  behalf  the  defendant  testi- 
fied tiul  he  had  nev^  been  at  Beattle  and 
denied  having  anything  to  do  with  the  burg> 
lary.  He  testified  that  he  let  Mr..  Edwards 
have  the  use  of  the  chicken  ranch  because  he 
bad  no  place  to  go,  and  that  Edwards  let  him 
have  some  furniture  which  was  moved  from 
there  wim  he  left  It  was  givea  up  because 
the  distance  was  too  far  for  the  chlldrm  to 
go  to  schooL  He  explained  his  presence  at 
O'Donnell's  and  other  saloons  by  the  fact 
that  he  was  electloneerins  for  a  Nebraska 
candidate  for  state  office^  and  using  Section 
money  in  furnishing  hew  for  the  boys  on  .the 
day  before  the  election  and  for  aonw  time  be- 
fore. He  denied  having  a  k^  to  the  storage 
room  door  opening  from  tbe  salooD,  bat.  said 
be  once  used  a  naU  In  opening  It  tor  another 
man  to  go  In  for  tracks  to  move  a  plana 
He  testified  to  tbe  pnrt^ase  of  the  car  from 
Crawford  and  that  he  paid  1600  for  it  His 
wife  testliled  that  she  bad  kept  boarders, 
among  tbem  Crawford  and  three  others  of 
the  men  referred  to  as  her  husband's  Asaoclr 
atesL  She  testlfled  to  the  purchase  of  the 
automobile  and  tbe  maJdng  of  tbe  Ull  of 
sale,  and  said  ttiat  she  f  nmlsbed  about  V400 
of  the  fOOO  paid  for  It,  part  of  which  was 
from  the  sale  of  her  homa  She  eqdained 
that;  as  they  bad  sold  tbetr  home^  they  need- 
ed a  place  to  more  into  when  the  dildEo. 
ranch  was  rented,  but  that  ahe  knew  nothing 
about  tbe  lease  nntU  after  It  was  made,  when 
she  objected  because  It  was  too  far  for  ba 
chlldreii  to  walk  to  school.  She  said  her  hue* 
bond  was  at  home  the  Ttii  and  8tb  of  Nor- 
ber,  IftlO^  and  was  at  bome  the  night  of  the 


7tb.  She  knew  that  tbe  car  was  ont  at  Hooh 
ard's  whea  purchased,  and  she  bad  rUdOi 
In  It  with  Crawford  and  ber  boMiaiid. 

U.  W.  Oolby^  of  Beatrice^  Meb.,  Cor  appel- 
lant Jnob  8.  Dawson,  Attj,  Gvl,  and  James 
a  Tan  Tlelt,  of  Barret^  for  the  Btatok 

,BBNSON,  J.  <atter  stating  tbe  facts  as 
aliove).  [1]  Tbe  appellant  presents  60  as- 
signments of  error.  Bl^t  of  times  assign- 
ments are  upon  ratings  made  <m  daPenges 
to  Jurors.  Sereral  Jurors  stated  tiulr  bdleC 
that  the  bank  had  been  robbed,  nils  was  a 
notorious  ftct  that  cUliens  of  Uie  conntj 
most  necessarUjr  bare  btflerod,  aocompanied 
as  it  was  1^  a  fnsUade  and  eqlosiona.  It 
was  not  disputed  in  the  evidrace  and  wan 
proved  beyimd  posilble  donbt  An  4H>lnlon 
that  the  bn^larr  had  been  I'ff*""''**^  did 
not  therefore  dlsquali^.  State  t.  Spanldln^ 
24  KUL  1;  State  t.  Stewart,  85  Kan.  404, 
408v  116  Pae.  488;  State  v.  Olssn.  88  Kan. 
186.  141,  m  Baa  OaOL 

(1]  The  examination  of  the  fansa  eon* 
coming  th^  tq^Udona  upon  other  laddental 
matters  showed  that,  wbJIe  they  bad  read 
newamp^  reports  and  heard  conddemU* 
talk,  they  wwe  not  dlsgnnHflcd  within  th« 
principles  stated  In  State  t.  MOrrlsoi,  67 
Kan.  144,  73  Pae.  6B4,  State  t.  Traekett,  Sft 
Kan.  804,  118  Pa&  1047,  and  more  fnll7 
In  State  t.  Stewart,  aopro.  It  does  not  ap- 
pear that  there  was  any  aettled  etmvlctloii 
of  mind  or  ofdnion  of  a  fixed  and  positive 
character  upon  a  material  disputed  tect  or 
Issue  to  be  drtennlned,  or  t^at  ttun  was 
any  Mas  cx  prejudice  against  fbe  defendant^ 
or  that  tbe  conrt  did  not  exercise  a  Jnst  dis- 
cration. 

Objections  vwe  made  to  the  indorsement 
of  names  of  witnesses  upon  the  information 
after  tin  case  was  called  tor  trial.  It  la 
unnecessary  to  refer  to  the  mlings  in  detaU. 
They  were  all  within-  tbe  dlscretltni  at  the 
district  court,  which  was  flidrly  eardsed. 
Tbe  views  of  this  court  relating  to  this  sub- 
ject; recently  stated  In  State  r.  Tassell,  87 
Kan.  861,  126  Pa&  1000^  are  i^iplloable  to 
this  case,  and  are  followed. 

[3]  Error  is  assigned  upon  ranarks  of  tbe 
prosecuting  attorney  in  bis  opening  state- 
men^  and  many  others  are  predicated  npon 
the  admissiott  of  testimony  relating  to  evi- 
dence showing  the  association  of  the  defend- 
ant with  Cam^,  Hulcahy,  and  others  men^ 
Uoned  in  the  preceding  statement  of  fftcts. 
Ko  error  Is  percetred  In  these  mUnga.  The 
burglary  was  committed  by  severaL  Two  of 
these  aasodateo  were  identifled  by  witnesses 
as  being  at  Beattle  three  or  four  days  before 
tbe  crime  was  committed.  A  witness  teetf- 
fled  that  the  defendant  hlmstff  was  in  Beat- 
tie  at  the  same  time  that  the  others  were 
seen  there.  Tbe  criminate  escaped  in  an  au- 
tomobile traced  to  the  defendant's  possession 
afterwards.  Several  of  these  associates  were 
seen  with  Um  nslng  and  llxiag  Oila  car  a 
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short  time  befbre  the  bnrglai?'  He  rented 
the  chicken  ranch,  and  It  was  occupied  Just 
before  the  burglary  by  some  of  these  men. 
The  automobile  top  was  found  there.  One 
of  these  men  and  the  defendant  entered  into 
the  transBCtion  wherein  the  bill  of  sale  was 
given  with  unusual  formalities  and  accom- 
panying suggestions  as  to  the  kind  of  money 
and  the  persona  present  indicative  of  a  pur* 
pose  to  prepare  available  proof  for  use  when 
needed.  In  view  of  these  and  other  clrcum- 
Btancea,  testimony  showing  the  defendant's 
close  association  with  these  men  for  a  rea- 
sonable time  preceding  and  continuing  down 
to  the  date  of  the  crime  was  admladble.  It 
was  proper  to  show  the  defendant's  employ- 
ment, conduct,  whereabouts,  and  assocla- 
tlona 

[4]  It  appears  that  some  of  these  men  were 
brought  to  Kansas  and  were  In  Jail  at  Ma- 
rysvllle  when  they  were  Identified  by  wit- 
nesses. This  testimony  is  objected  to  as 
tending  to  prejudice  the  defendant  by  show- 
ing their  incarceration  in  Jail  and  prosecu- 
tion for  crime.  The  objection  cannot  be  sus- 
tained. The  evidence  was  admissible  for 
purposes  of  identification.  Their  wberea- 
bouts  is  not  of  particular  importance,  but  it 
is  impossible  to  produce  such  evidence  whol- 
ly apart  from  time  and  place. 

[I]  A  witness  was  allowed,  over  defend- 
ant's objection,  to  testify  that  defendant  had 
said  that  he  was  boarding  the  Mnd  of  men 
that  had  money.  This  occurred  In  this  wise: 
After  a  trial  of  Mulcahy  on  some  charge,  the 
defendant  objected  to  having  his  name  men- 
tioned, as  he  said,  "with  a  bunch  of  crooks." 
The  police  Judge  remarked  that  he  did  not 
see  him  do  any  work  and  thereupon  the  de- 
fendant said  that  he  kept  a  boarding  house 
and  was  boarding  the  kind  tbat  had  money. 
The  men,  or  some  of  them,  already  mention- 
ed, were  among  his  boarders.  In  the  light  of 
the  circumstances,  and  as  part  of  the  conver- 
sation, the  remark  objected  to  was  admissi- 
ble. It  was  the  defendant's  own  explana- 
tion of  his  associations. 

[I]  Testimony  is  also  objected  to  showing 
tbat  along  in  August  the  defendant  threw 
a  flash  light  upon  persons  sitting  at  night  In 
the  rear  of  his  premises,  at  the  same  time 
having  a  revolver  in  bis  hand.  This  Is  not 
very  Important  evidence,  but  it  shows  the 
defendant's  possession  of  the  Instrumentali- 
ties referred  to,  and  was  admissible  in  con- 
nection with  all  the  circumstances  proven. 

[II]  The  conversation  of  the  defendant 
concerning  the  manner  in  which  nitroglycer- 
ine could  be  extracted  from  dynamite,  al- 
though objected  to,  was  admissible,  as  also 
was  the  evidence  relating  to  the  buried  dy- 
namite sticks,  the  dynamite  found  under 
the  box  car,  and  In  the  stone  quarry,  the 
cap  and  fuse  found  at  the  chicken  ranch,  the 
receipt  for  groceries  and  price  list  of  Oak- 
land ears  and  othcir  articles  found  at  the 
•mine  places  with  the  evidence  of  the  other 
Ikda  and  erenta  preceding  the  crime  con- 


tained in  the  preceding  statement  Some  of 
these  matters  bear  *  very  remotely  on  the 
case,  but  are  admissible  vrhea  considered  to- 
gether to  show  a  guilty  combination  tending 
to  prove  the  defendant's  complicity  in  the 
crime  charged. 

[11]  Special  reference  ought  perhaps  to  be 
made  to  the  admission  of  evidence  concern- 
ing the  arrest  of  Black,  Jackson,  and  Wat- 
son, to  which  an  objection  was  made.  These 
men  were  arrested  at  Hoerr's  home  In  July, 
1910,  for  stealing  silks.  Complicity  of  the  de- 
fendant In  the  alleged  theft  was  not  shown, 
nor  does  any  connection  appear  between  the 
larceny  then  charged  and  the  crime  now 
under  investigation.  The  evidence  relating 
to  that  matter,  however,  did  not  close  with 
the  arrest.  Hoerr  went  to  the  Jail  where 
the  men  were  taken,  offering  to  procure 
counsel  for  them,  and  afterwards,  when  they 
were  taken  to  Concordia  In  this  state,  it  ap- 
pears that  he  went  there  on  the  same  er- 
rand. While  at  Concordia  the  next  day  after 
the  arrest,  he  told  the  sheriff  that  he  had 
written  to  Dan  Carney  In  answer  to  a  letter 
received  by  these  men  while  in  Jail.  This 
evidence  was  not  offered  to  prove  another 
crime  or  the  defendant's  [Msslble  participa- 
tion In  it  For  such  purpose  It  was  not  ad- 
missible, but  it  was  permissible  In  the  dis- 
cretion of  the  trial  court  to  further  show  the 
defendant's  associations. 

Matters  of  evidence  of  doubtful  admissi- 
bility will  now  be  referred  to.  Testimony 
was  admitted  of  the  sale  of  a  coat  and  pair 
of  trousers  by  the  defendant  in  July,  1010. 
It  la  not  indicated  how  this  circumstance  is 
connected  with  anything  material  to  the 
case. 

[12]  On  the  cross-examination  of  the  de- 
fendant, who  was  a  witness  in  his  own  be- 
half, he  was  shown  a  promissory  note  made 
by  him  in  Louisiana  in  the  year  1903.  and  his 
letter  to  the  payee  promising  payment,  and 
was  asked  if  he  had  received  a  letter  from 
a  bank  in  Wymore  asking  him  to  call  and 
pay  the  note.  The  note  and  letter  were  re- 
ceived in  evidence.  Nothing  in  his  testimony 
in  chief  referred  to  this  note,  or  warranted 
the  cross-examination.  No  reason  is  given 
for  it  except  the  suggestion  ttiat  it  tended 
to  rebut  his  statement  that  he  had  money 
to  pay  for  the  automobile  which  he  claimed 
to  have  purchased. 

[1 3, 1 4]  Dan  Carney  was  arrested  In  Ore- 
gon "recently."  the  sheriff  said  in  giving  his 
testimony,  but  the  time  is  not  shown.  The 
court  admitted  his  statements  to  the  officer 
that  be  went  under  various  aliases  and  that 
skeleton  keys  in  his  possession  were  watch 
charms.  These  statements,  made  months 
after  the  burglary,  were  erroneously  receiv- 
ed. The  keys  were  also  erroneously  admit- 
ted in  evidence.  These  Items  of  evidence 
which  we  have  characterized  as  doubtful 
were  Improperly  admitted,  but  we  do  not  find 
that  any  of  it  was  prejudicial.  The  trans- 
action concerning  the  sale  of  clothing  ap- 
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peared  to  be  entirely  Innocent,  and  we  must 
presume  was  so  considered.  The  cross-ex- 
amination about  tbe  note  revealed  nothing 
except  that  the  defendant  was  In  debt,  which 
was  of  no  consequence,  and  It  cannot  be  pre- : 
sumed  that  a  jury  would  draw  any  unfair 
conclusion  from  it.  The  statements  of  Dan 
Carney  that  be  went  under  other  names  was 
not  prejudicial,  for  that  fact  had  been  prov* 
en  already.  The  statement  that  the  skeleton 
keys  were  used  for  watch  charms  was  bis 
Uttle  joke  which  could  have  no  weight.  The 
production  of  the  keys  was  of  no  more  con- 
sequence than  his  statement  atraut  them. 
Probably  in  producing  the  mass  of  evidence 
presented  In  this  case  these  particular  Items 
of  testimony  were  admitted  npon  the  belief 
tbat  some  connection  would  be  shown  to 
make  them  entirely  competent  The  failure 
to  do  80  cannot  be  grounds  for  reversal  un- 
der the  Code  of  Criminal  Procedure,  which 
requires  this  court  to  disregard  errors  which 
do  not  aflFect  substantial  rights.  Code  Cr. 
Proc.  I  203  (Gen.  Stat  1909,  §  6867) ;  State 
V.  Morton,  59  Kan.  338,  52  Pac.  890 ;  State 
V.  Connor,  74  Kan.  898.  87  Pac.  703;  State 
V.  Hammon,  84  Kan.  137,  146,  113  Paa  418. 

[IS]  An  objection  that  the  cashier,  who 
testified  to  the  correctness  of  ledger  entries 
showing  the  amount  of  money  In  the  bank 
when  burglarized,  based  upon  the  fact  ttiat 
be  did  not  personally  make  the  entries,  can- 
not be  sustained.  The  evidence  was  admissi- 
ble; besides,  the  amount  is  not  material. 
Breaking  with,  intent  to  steal  is  sufficient 
to  sustain  a  charge  of  burglary. 

[I]  The  defendant  took  the  deposition  of 
one  Owen,  but  did  not  read  it  as  Owen  was 
present  and  testified.  Bis  testimony  was  to 
the  effect  that  a  witness  who  had  related 
the  occurrences  at  the  def^dant's  house 
when  the  bill  of  sale  was  made  out  was  Dot 
present  there.  His  attention  was  called  to 
his  deposition  In  which  he  had  stated  that 
the  witness  was  present,  and  on  rebuttal 
tbat  part  of  his  deposition  was  read.  Of 
this  tbe  defendant  complalos,  but  without 
cause.  He  could  be  thus  contradicted  by 
bis  written  statements  as  well  as  by  oral 
ones. 

[16]  Some  testimony  offered  in  rebuttal 
purporting  to  repeat  statements  made  by 
Muenard  concerning  bis  possession  of  the 
automobile  la  objected  to.  It  appears,  how- 
ever, that  this  testimony  was  received  In 
rebuttal  of  Mr.  Muenard's  statements  as  a 
witness  for  the  defendant,  and  for  thla  par- 
pose  it  was  admissible. 

[71  The  defoidant  predicates  error  npon 
Instructions  given  and  refused.  The  sub- 
jects coTwed  by  tbe  requests  were  fairly 
treated  In  the  Instructions  given,  and  cov- 
ered every  correct  proposition  fiUrly.  In- 
stmctions  requested  relating  to  the  defense 
of  alibi  were  properly  modified  In  accord- 
ance with  the  statute,  which  provides  that: 
"Any  person  who  counsels,  aids  or  abets  In 


the  commission  of  any  offense  may  be  charg- 
ed, tried  and  convicted  in  the  same  manner 
as  if  he  were  a  prindpaL"  Qeu.  8t  1809,  i 
6691  (Code  Cr.  Proc  !  116). 

The  following  Instructions  were  given, 
which  It  la  insisted  were  erroneous: 

"(2)  Ton  are  instructed  under  the  law  of 
Kansas  any  one  who  aids,  abets,  or  assists 
another  or  others  In  tbe  commission  of  any 
crime  either  by  conspiring  or  confederating 
together,  couns^lng  and  advising  In  the  com- 
mission of  such  crime  and  preparation  there- 
of, or  by  counseling,  aiding,  or  assistlDg  In 
tbe  commitment  thereof,  or  by  knowingly 
concealing  the  crime  and  Us  results,  Is  equal- 
ly guilty  with  the  one  actually  committing 
tbe  crime;  and  you  are  therefore  instructed 
in  this  case  tbat  should  you  find  beyond  a 
reasonable  doubt  that  the  defendant  con- 
spired and  confederated  with  other  persons 
for  the  commission  of  tbe  crime  alleged  in 
the  information,  and  that  be  did  in  any  way 
aid,  assist  or  abet  in  its  commission,  either 
by  counsel  or  concealment  then  he  Is  guilty 
as  though  he  bad  himself  without  assistance 
committed  the  crime. 

"(3)  Tour  attention  to  the  last  instructiou 
stated  leads  to  the  understanding  tbat  tbe 
fl^d  of  inquiry  in  this  case  lUvldes  itself  In 
two  sections,  eacb  of  which  should  receive 
the  careful  and  consdmtlous  consideration 
of  the  jury:  First  Did  tbe  defendant  in 
person,  at  tbe  time  and  place  charged,  be- 
yond a  reasonable  doubt  actually  and  phys- 
ically break  into  and  rob  tbe  Beattle  State 
Bank  In  manner  set  forth  in  the  Informa- 
tion? Second.  If  you  should  fall  to  be  satis- 
fled  from  tbe  evidence  beyond  a  reasonable 
doubt  that  the  defmdant  actually  and  in 
person  was  at  Beattle  at  the  time  and  place 
stated,  and  in  person  physically  by  lilmself 
or  with  the  assistance  oi  others,  broke  Into 
and  robbed  said  bank  as  (diarged,  then  the 
Inquiry  under  tbe  law  would  be  whether  or 
not  the  defendant  b^ond  a  reasonable  doabt, 
was  guilty  as  charged  by  reason  of  Uie  fact 
that  he,  thou^  not  actually  present  at  tbe 
time  and  place  of  the  commission  ot  the 
crime,  had  guilty  knowledge  of  tbe  Intent 
and  plan  and  preparation  to  commit  such 
crime,  and  did,  though  not  presoit  actually 
help,  plan,  cowiael,  aid  and  abet  others,  con- 
spiring and  confederating  with  others  la  the 
plan  and  purpose,  and  ia  the  proration 
and  carrying  out  of  audi  common  plan  and 
purpose  and  knowingly  concealing  the  crime, 
and  aiding,  assisting,  and  fodlitatlng  tbe 
escape  ot  the  actual  participants  In  the  bur^ 
glary.  •  • 

It  Is  ai^ed  tbat  the  parts  of  these  In- 
structions rdatlng  to  concealmoit  are  er- 
roneous. It  should  be  observed^  however, 
that  In  the  instruction  numbered  2  the  jury 
were  Informed  that  one  who  ald%  abets,  or 
assists  in  the  commission  of  a  crime  by, 
counseling  and  advising  in  the  commission, 
or  by  knowingly  ooncealing  the  crime,  is  equal- 
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17  eaatr.  Not  that  lie  Is  guilty  of  the  of- 
fense If  be  conceals  it,  but  if  he  aids  in  Its 
commission  (among  other  things)  by  conceal- 
ing it,  be  Is  guilty.  No.  3  was  given  as  an 
explanation  of  No.  1,  informing  the  jury  tliat 
one  may  be  guilty  if  present  in  person  do- 
ing the  deed  alone  or  with  others,  or  be  may 
be  guilty  if  b^  having  guilty  knowledge  of 
the  plan,  did  actually  help,  plan,  counsel,  aid. 
and  abet  others  by  aiding,  assisting,  and 
confederating  with  them  in  carrying  out  such 
plan  and  purpose  and  knowingly  concealing 
the  crime  and  aiding  and  assisting  the  es- 
cape of  the  perpetrators.  The  instruction,  it 
will  be  seen,  not  only  required  the  state  to 
prove  that  the  defoidant  aided,  counseled, 
or  abetted  in  the  crime,  hut  that  he  also 
concealed  it,  and  facilitated  the  escape  of 
the  others.  The  instructions  on  tbla  subject 
were  unnecessarily  full,  and  the  references 
to  concealment  might  have  been  omitted; 
bat  their  inclusion  placed  upon  the  state  a 
greater  burden  than  was  necessary,  and.  if 
properly  understood,  as  we  must  presume 
th^  were,  the  defendant  has  no  just  ground 
tor  complaint 

CI  7]  The  court  was  BakoA  to  give  a  gen- 
eral instruction  that  i€  is  the  policy  of  the 
law  that  it  is  better  that  a  guUty  person 
should  escape  rather  than  tliat  an  innocent 
man  should  be  convicted.  It  is  doubtful 
wbetter  Juries  are  assisted  by  such  general 
observations,  after  being  fully  instructed  as 
they  were  in  tliis  instance,  upon  the  pre- 
snmptlon  of  Innocence  and  the  necessity  of 
proof  of  guilt  beyond  a  reasonable  doubt 
before  a  verdict  of  guilty  can  be  found.  The 
rights  of  the  defendant  were  fftlrly  safe- 
guarded in  tlie  instruction  given. 

[It]  Objection  is  made  to  the  totm  of  the 
verdict  finding  the  defendant  guilty  of  bur- 
glary and  larceny  in  the  second  degree.  If 
the  defendant  was  guilty  of  burglary  at  all, 
it  was  burglary  in  the  second  degree.  The 
instmctions  in  ^ect  so  stated.  If  also 
gniltr  of  stealing  any  amount,  the  offense 
of  buiglaiy  in  the  second  Hegxea  and  larcHiy 
was  established.  This  must  have  been  the 
finding  of  the  Jury,  and  their  verdict  was 
r^bUy  80  Interpreted,  and  senteioe  pronounce 
ed,  accordingly  (under  the  indeterminate  sen- 
tence lav),  at  Imprisonment  from  five  to  ten 
years  as  prescribed  for  burglary  in  the  sec- 
(md  degree^  Gen.  SL  1909,  | 

[1 1]  It  was  not  necessary  to  prove  the  pw- 
sonal  presence  of  Uie  dtfffiidant  at  the  time 
and  place  of  the  crime.  It  Is  sufficient  if  he 
connseled,  aided,  or  abetted  in  its  commis- 
sion. But  Oie  fact,  if  it  be  a  fact,  as  tes- 
tified to  by  several  witnesses,  that  he  was 
at  Wymore  at  10  o'dock  on  the  evening  of 
tlie  7th  of  November,  and  also  at  6  or  6:90 
In  tbe  morning  of  Oie  8tb,  does  not  prove 
that  he  was  not  at  Beattie  between  2  and 
3  o'clock  in  the  morning  when  the  bank  was 
broken  Into.    The  distance  is  not  shown. 


but  It  was  approximately  40  miles.  It  was 
in  evidence  that  an  automobile  could  make 
the  run  between  Wymore  and  Seattle  in  an 
hour  and  a  half  or  two  hours. 

While  the  evidence  Is  wholly  drcumstan- 
tial,  Its  we^ht  was  for  the  jury.  We  find  It 
sufficient  to  sustain  tbe  verdict 

No  prejudicial  error  being  shown,  the  Judg- 
ment is  affirmed.  All  tbe  Justices  concur- 
ring. 


CMFTON  V.  MBUSBR, 
(Supreme  Court  of  Eaosaa.    Jan.  11,  1913.) 

(ByUahut      the  Court,) 
Judgment  '  (J  714*)— Conclusiveness— Mat- 
ters COnCLUDBD. 

Where  one  vho  has  received  money  from 
Another  contends  that  it  was  given  him  under 
an  express  contract,  la  consideration  of  servic- 
es which  he  afterwards  performed,  but  is  de- 
feated in  that  contention  In  en  action  brought 
againat  him  for  tbe  recovery  of  the  money,  he 
is  not  thereby  precluded  from  maintaining  an 
action  upon  an  implied  promise  to  nay  tbe  rea- 
sonable value  of  such  services  as  he  bad  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  M  1242,  1243;   Dec.  Dig.  §  714.*] 

Appeal  from  District  Court,  Bflaml  County. 

Action  by  Amanda  B.  Clifton  against 
Charles  T.  Menser,  as  executor  of  the  estate 
of  Sarah  E.  Potts.  From  a  Judgment  for 
defendant  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

L.  S.  Harvey,  of  Kansas  City,  for  appel- 
lant  Sheridan,  Menser  ft  Sheridan,  of  Pao- 

la,  for  appellea 

MASON,  J.  On  October  1,  1908,  Sarah  D. 
Potts,  while  seriously  lU,  delivered  to  Aman- 
da B.  Clifton  a  sum  of  money.  On  December 
7,  iSOS,  she  began  an  action  for  its  recovery 
on  the  ground  that  it  had  been  delivered 
merely  for  the  purpose  of  having  it  dq?osited 
in  a  bank  to  her  credit,  and  that  Mrs.  Clif- 
ton had  converted  it  to  her  own  usew  Mra. 
Potts  died  on  December  16,  1908,  and  the 
action  was  revived  in  the  name  of  her  ex- 
ecutor. Mrs.  Clifton  answered,  alleging,  In 
substance,  that  the  money  had  beea  given 
her  in  crasideraOon  of  an  express  contract 
that  she  was  to  nurse  and  care  for  Mrs. 
Potts  during  ber  lifetime,  and  to  pay  tbe  ex- 
poises  incident  to  he*  sicfawss  and  funeral ; 
and  that  sbe  bad  performed  hex  part  of  tho 
agreement  so  far  as  rtie  had  beea  permitted 
to  do  sa  A  trial  was  liad  upon  the  issue 
so  presented.  Ttie  court  Instructed  the  Jury, 
in  substanee,  that  unless  ttiey  found  both  that 
such  i^reement  bad  been  ottered  into,  and 
that  Mrs.  Clifton  had  perfbrmed  her  part  of 
it  they  must  find  against  her.  A  general  ver- 
dict was  returned  in  fitvor  of  the  executor, 
no  special  findings  being  made,  and  a  Judg- 
ment was  rendoed  upon  It  Later  Mrs.  Clif- 
ton filed  a  claim  against  the  estate  for  the 
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reasonable  valm  of  ber  serTteea  In  nursing 
and  caring  for  Mrs.  PottB,  wblch  waa  allow- 
ed by  the  prolAte  conrt.  Tbe  executor  ap- 
pealed, and  upon  trial  tbe  district  court  di- 
rected a  Terdlct  In  bla  fovor  upon  the  ground 
that  tbe  matters  sought  to  be  litigated  bad 
been  adjudicated  In  tbe  former  aetltm.  The 
plaintiff  appeala 

Tbe  right  of  Mrs.  GUfton  to  recover  from 
the  estate  the  reasonable  value  of  ber  serv- 
ices to  Mrs.  Potts  cannot  be  regarded  as  hav- 
ing been  adjudicated  In  the  first  action.  The 
verdict  In  that  case  may  possibly  have  been 
against  her  because  the  Jury  believed  she 
had  performed  no  services,  but  the  record 
does  not  affirmaUvely  show^  that  to  have  been 
the  ground.  The  hypothesis  Is  CQually  tena- 
ble that  the  Jury  were  of  the  opinion  tliet 
no  agreement  had  been  made  by  which  she 
was  to  become  the  owner  of  tbe  money  de- 
livered to  her.  "A  Judgment  which  may 
have  resulted  from  a  determination  of  either 
one  of  two  or  more  separate  Issues  does  not 
constitute  an  adjudication  as  to  either,  where 
It  la  not  shown  upon  which  it  was  in  fact 
based.**  Bouth  v.  Finney  Oonnty,  8A  Kan. 
26.  113  t>ac.  S97  (syL  |  2). 

The  Issues  In  the  two  actions  were  not 
identical.  In  the  first  the  question  was 
whether  an  express  agreement  for  the  pass- 
ing of  the  title  to  the  money  had  been  made 
and  performed.  In  the  second  the  question 
was  whether  services  had  been  rendered  un- 
der such  drcumstances  that  tbe  law  implied 
a  contract  to  pay  their  reasonable  value.  It 
Is  suggested  that  tbe  present  controversy 
should  be  regarded  as  concluded  by  the  re- 
sult of  the  prior  action  because  It  might  have 
been  there  litigated.  That  principle  applies 
only  where  the  cause  of  action  is  the  same 
in  the  two  proceedings.  Stroup  v.  Pepper, 
68  Kan.  241.  76  Pac  825.  In  the  action 
brought  against  her.  Mrs.  CUftou  might  per- 
haps have  pleaded  an  implied  contract  to 
pay  the  reasonable  value  of  her  services  as 
a  defense  or  partial  defense,  or  as  a  counter- 
claim or  setoff,  but  she  was  not  obliged  to 
do  so.  Formerly  a  failure  to  use  as  a  coun- 
terclaim or  set-off  a  claim  available  as  such 
deprived  a  jHirty  of  the  right  to  recover  costs 
in  a  subsequent  action  npon  it  (Gen.  Stat 
1901, 1  4530),  but  even  that  provision  Is  omlt^ 
ted  from  the  present  Code.  Tbe  same  peti- 
tion may  Include^  In  separate  counts,  a  claim 
based  npon  an  express  contract  to  pay  an 
agreed  sum  for  services  and  one  based  upon 
an  implied  contract  to  pay  their  reasonable 
value.  Berry  v.  Craig,  76  Kan.  34!^  91  Pac. 
913.  Each  count  states  a  complete  cause  of 
action.  Proof  In  support  of  one  la  not  ad* 
mlssible  under  the  allegationa  of  the  other. 
9  Gye.  749.  The  causes  of  action  are  not 
the  same;  Tbey  are  distinct  and  different, 
although  not  wholly  Independent,  being  con- 
nected tqr  this  tie;  there  may  not  be  a  sep- 
ante  recovery  upon  eacb.  It  follova  tbat  a 
plaintiff  who  soes  upon  an  express  contract. 


without  adding  ft  oonnt  npon  a  quantum 
meruit,  waives  nothing,  and.  if  defeated,  la 
not  thweby  barred  from  maintaining  a  snb- 
sequent  action  luwn  an  agreem^t  arising  by 
implication  of  law.  This  la  tht  effect  of  tbe 
dedslona  aa  shown  by  tbe  following  excerpts : 
"It  Is  a  familiar  practice  where  A.,  under 
special  contract,  has  done  work  for  B., 

*  *  *  being  apprehensive  that  he  may  not 
have  come  up  to  the  full  measure  of  the  re- 
quirements of  tbe  contract,  he  may,  In  a  suit 
for  the  enforcement  of  the  contract,  add  a 
second  count  in  quantum  meruit  There  is 
under  the  Code  practice,  extant  In  the  state 
of  Kansas,  no  1^1  Incompatibility  In  count- 
ing B^>arately  on  the  two  causes  of  action. 

*  *  *  It  would  be  an  abuse  of  discretion 
on  the  part  of  the  court  to  deny  the  plain- 
tiff tbe  right  to  take  the  opinion  of  the  Jury 
on  both  Issues,  under  proper  direction  that 
the  plaintiff  Is  not  ^titled  to  recover  on  both 
counts.  *  *  •  As  each  count  would  con- 
Btltute  a  separate  cause  of  action,  we  know 
of  no  established  rule  of  procedure  that 
would  compel  the  plaintiff  to  embrace  them 
in  one  action.  •  *  •  The  authorities  abun- 
dantly support  the  proposition  that  when 
Judgment  goes  for  t£e  defendant  In  an  ac- 
tion on  express  contract  on  the  ground  that 
the  contract  bad  not  been  completed  by  tbe 
plaintiff,  'such  Judgment  Is  not  a  bar  to  a 
second  action  to  recover  the  reasonable  value 
of  tbe  same  services.* "  Water,  Light  &  Gas 
Co.  T.  City  of  Hutchinson,  160  Fed.  41,  44, 
45,  90  a  a  A.  S47,  SBO^  661  09  L.  B.  A.  [N. 
S.]  21^. 

"If,  In  an  action  to  recover  Oie  contract 
price  of  serylces  rendered,  defendant  recov- 
ers Judgment  on  the  ground  that  the  contract 
has  not  beeen  completed,  sach  Judgment  la 
not  a  bar  to  a  aeccmd  action  to  recow  ttto 
reasonable  value  of  the  same  aervlcea.  To 
constitute  res  Judicata,  ihe  former  salt  must 
be  founded  on  Hie  same  cause  of  action  as 
tbe  latter."  Bossman  v.  Tilleny,  80  MIon. 
160,  83  N.  W.  42.  81  Am.  St  B^  247,  bead- 
note  of  editor  Am.  St  Bep. 

"A  Judgment  In  a  former  suit  on  an  ex- 
press contract  la  not  a  bar  to  a  second  suit 
on  a  quantum  meruit  for  the  same  services, 
when  it  takes  different  evidence  to  establish 
tbe  two  causes  of  action."  Buddress  t. 
Schafer,  12  Wash.  810,  41  Pac.  43  (syL  |  2). 

"The  fact  that  recovery  in  an  action  against 
a  bank  on  a  contract  for  services  was  denied 
because  of  the  want  of  authority  In  the  re* 
celver  of  the  bank,  who  executed  It,  to  agree 
to  pay  a  fixed  amount  Is  not  conclusive  of 
the  right  to  sue  on  a  quantum  meruit"  Hen- 
rietta Nat  Bank  v.  Barrett  (Tex.  Civ.  App.) 
25  S.  W.  456  (syl.  |  2). 

"An  adverse  decree  In  a  suit  for  a  share 
cf  the  profits  of  partnership  bnalneaa,  na 
compCTsation  for  aeffrlcea  rwdwed  to  a  firm, 
la  not  a  bar  to  an  action  upon  a  qoantam 
meruit  for  the  value  of  such  •ervioea.'*  Klrk- 
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Patrick  T.  McElroy,  41  N.  3.  Eq.  639,  7  AtL 
617. 

"A  Judgment  for  defendant,  In  an  action 
on  a  qpedal  contract  for  machinery  bollt  for 
defendant,  tbe  petition  In  wbicb  (answer  be- 
ing bnt  a  general  denial)  set  ont  tbe  contract, 
perfonoance  by  plalntUf,  and  nonpayment 
by  defendant,  will  not  preclude  tbe  plain- 
tiff from  Instituting  a  subsequent  suit  on  the 
implied  contract  of  defendant  to  compel  him 
to  pay  the  reasonable  value  of  such  machin- 
ery ;  the  same  having  been  retained  by  him." 
Fritscb  Fonndry  ft  Machine  Go.  v.  Goodwin 
Mfg.  Co.,  100  Ma  App.  414.  74  8.  W.  136  (9yl. 
S  2). 

Borin  V.  Johnson,  4  Kan.  App.  211,  45  Pac. 
968.  is  cited  as  having  a  contrary  tendency. 
There  tlie  question  was  one  of  pleading ;  an 
answer  being  held  sufficient  which  allied 
in  set  terms  that  the  particular  matter  sued 
npcm  bad  been  adjudicated  in  a  former  ac- 
tion. It  appeared  that  a  claim  for  the  serv- 
ices for  which  payment  was  asked  had  been 
prevlousiy  sued  upon,  allowed,  placed  In 
Jodgmmt,  and  paid.  Of  course  there  may 
not  be  two  recow les  for  the  same  services, 
me  upon  an  express,  and  tbe  other  upon  an 
Implied,  contract 

Tbe  jndsmoat  la  reversed,  and  tbe  cause 
rananded  Cor  a  new  trial.  All  tbe  Justices 
concDTTinf^ 


cm  OP  EMPORIA  V.  ATCHISON,  T.  ft 
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<Sn^em«  Oonrt  of  Kansas.    Jan.  11,  1913.) 
(Bifttelmt  by  the  Oourt.) 

1.  UvmCIPAl.  CORPOKA-nONS  (i  63*)— Rail- 
aoADS  (I  98*)— Cbossino  Streets— Chanob 
— UCIflCZPAL  RBOUUTIOna— Vauditt. 
The  courts  have  no  general  supervlaory 
power  over  tha  policy  (tf  municipal  leglslatloiL 
Tbe  ntrat  to  which  the  welfare  <tf  a  cltj  and 
of  the  traveling  public  win  be  promoted  by 
opening  a  rity  street  tfarougfa  a  railway  embank- 
meat  which  wronsfnllj  obstmcts  it,  leaving  tbe 
railway  tracks  upon  a  viaduct,  la  not  a  Judi- 
cial qoestioQ.  The  power  of  the  city  over  tbe 
subject  is  legislative;  and  the  courts  can  inter- 
fere la  such  cases  only  because  of  some  constl- 
tudonal  Impediment  or  lack  of  legislative  au- 
thority OD  the  part  of  the  tit^,  or  because  tbe 
conduct  of  the  citj  is  so  arbitrary,  capricious, 
unreasonable,  and  subversive  of  private  tight 
as  to  indicate  an  abuse  rather  than  a  bona  fide 
exerdse  of  power. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1S5,  1378,  1878; 
Bee.  Dig.  i  63;*  BaUroads,  Cent  Dig.  H  291, 
282;  Kc.  Dig.  |  96.*} 

2.  Railboads  (I  98*)— Maintenance— Mo - 
RiciPAL  Regolatiorb— Validity. 
The  pleadings  Rzamined,  and  Arid  to  pre- 
■cnt  DO  valid  objections  to  tbe  enforcement  of 
an  onUnance  requiring  the  defendant  to  open  a 
street,  which  It  obstructs  in  the  manner  stat- 
ed, by  the  construction  of  a  subway  under  its 
tr&RkB. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  291.  292;  Dec  Dig.  f  98.*] 


fAdditUmal  SyUahia  fiy  EUtorita  Btaff.) 

3.  CoNsrmrnoHAL  Law  (SS  241,  297»)— Dub 
Fbocesb  07  Law— Equal  Pbotbction  of 
Law— Maintenahoe  of  Railboads. 

An  ordinance  requiring  a  railroad  to  open 
a  street  through  an  embankment  wrongfully 
obstructing  the  street,  and  leaving  the  ralV- 
road  tracks  upon  a  viaduct,  does  not  deprive 
tbe  railroad  of  its  property  without  due  pro- 
cess of  law,  or  deny  It  the  equal  protection  of 
the  laws. 

[Ed.  Not«k— For  other  cases,  see  Constitu- 
tional Taw.  Cent  Dig.  U  700,  701,  832-^; 
Dec.  Dig.  S8  241,  297.*] 

Action  by  the  City  of  Emporia  for  manda- 
mos  to  the  Atchison,  Topeka  &  Santa  F6 
Railway  Coqipany.  Peremptory  writ  allowed. 

Ed.  S.  Waterbury,  of  Emporia,  and  T.  F. 
Doran,  of  Topeka,  for  plaintiff.  W.  R.  Smith, 
O.  J.  Wood,  and  A.  A.  Scott,  aU  of  Topeka, 
for  defendant. 

BURGH,  J.  The  city  of  Emporia  asks  for 
a  peremptory  writ  of  mandamus  against  the 
defendant  in  aid  of  an  ordinance  to  open 
one  of  the  streets  of  the  city. 

The  petition  states  the  plalntlfTs  case. 
The  answer  admits  certain  allegations  of  the 
petition,  contains  a  general  denial,  and  al- 
leges matter  which,  it  Is  claimed,  renders  the 
ordinance  void.  The  plaintiff  moves  for 
Judgment  on  the  pleadings.  Consequently 
only  tbe  uncontested  portions  of  tbe  petition 
and  the  facts  stated  in  tbe  answer  can  be 
Considered. 

The' passage  of  the  ordinance  and  the  phys- 
ical conditions  described  in  tbe  ordinance  it 
self  are  not  disputed.  Tbe  ordinance  reads 
as  follows : 

**An  Ordinance  to  Open  Congress  Street 
Through  Third  Avenue  as  a  Public  High- 
way for  Common  TraveL 
**Be  it  ordained  by  tbe  board  of  commla- 
slonen  of  the  city  of  Emporia,  Kansas : 

"Section  1.  Congress  street  in  said  city 
shall  be  opened  for  ordinary  travel  as  n  street 
through  Its  intersection  of  Third  avenue,  and 
made  available  as  a  public  highway,  by  the 
removal  therefrom  of  so  much  of  the  eartb 
embankment,  which  supports  tbe  tracks  and 
switches  of  the  railroad,  known  as  the  Atchi- 
son, Topeka  ft  Santa  Railroad,  as  now 
constitutes  an  obstruction  to  such  use  of 
said  street  at  said  intersection.  Such  ob- 
struction shall,  by  the  corporation  operating 
said  railroad,  be  removed  and  cleared  away 
from  the  north  side  to  the  south  side  of  said 
avenue  to  a  width  of  not  less  than  thirty 
feet,  east  and  west,  and  the  opening,  tunnel, 
or  subway  for  the  passage  of  said  street 
through  said  avenue  sliall  at  no  place  be 
less  than  twelve  feet  in  belght  above  the 
grades  provided  for  said  intersectloo  In  tbe 
ordinance  of  said  city  passed  on  the  25tb  day 
of  April,  A.  D.  1912,  entitled  'An  ordinance 
to-  change  and  establish  grades  at  certain 
points  on  Congress  street  and  State  street 
and  other  adjacent  streets  and  contiguous 
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places  between  Vtoorth  avenae  and  South 
arenne.* 

"See.  2.  The  work  ot  providing  a  support 
for  the  traces,  switches  and  trains  of  said 
railroad  over  said  intersection  of  street  and 
avenne  other  than  said  earth  embankment 
which  Is  now  such  obstacle  to  public  trav- 
el, and  ot  making  soch  opening,  tonnel,  sub- 
way or  passageway  for  Congress  street 
through  Third  avenue  at  the  aforesaid  grades, 
Bhall  be  commenced  and  vigorously  prosecut- 
ed by  said  railroad  corporation,  and  shall 
be  so  far  completed  on  or  before  the  lat  day 
of  September,  A.  D.  1912,  as  to  be  ready 
for  the  construction,  pavement  and  Improve- 
ment of  said  Congress  street  through  Third 
avenue  as  such  highway  of  common  travel  at 
that  time.  Approved  and  passed  this  80th 
day  of  April,  A.  D.  1912." 

It  will  be  observed  that  the  ordinance  is 
not  one  to  compel  the  defendant  to  build  a 
subway  at  a  crossing  used  In  common  with 
the  public.  The  defendant  blockades  Con- 
gress street  with  an  embankment,  and  the 
dty  merely  desires  that  this  street  be  opened 
for  travel  by  the  removal  of  the  embank- 
ment, leaving  the  railway  npon  a  viaduct 
It  is  claimed  that  the  city  Is  wlthoat  lawful 
power  to  require  the  defendant  to  proceed  In 
the  manner  proposed. 

It  la  elementary  that  the  power  In  question 
is  legislative  in  character,  and  that  the  Leg- 
islature may  confer  authority  npon  tiie  mu- 
nic^lity  to  exeraise  it  Instead  of  doing  so 
directly.  The  Legislature  has  granted  the 
city  express  power  to  open,  widen,  extend, 
and  improve  streets,  avenues,  alleys,  and 
lanes  (Gen.  Stats.  1900,  H  1374, 1899).  to  pre- 
vent encroachments  npon  sufdi  thoronghfiires 
(section  1400),  and  to  regulate  crossings  of 
railway  tracks  and  make  provisions  to  pre- 
vent accidents  at  such  crossings.  Section 
1409.  Besides  this,  the  statutes  permitting 
the  defendant  to  construct  its  road  across 
Congress  street  require  the  restoration  of 
the  street  to  audi  a  state  that  Its  usefulness 
shall  not  be  materially  Impaired.  Prlv.  Laws 
1859.  c.  47;  Oen.  Stat  1868,  e.  23.  f  47. 
Therefore  It  required  no  ordinance  to  create 
the  obligation  to  open  Congress  street  for 
public  travel,  and  the  city  is  clearly  sufferli^ 
from  no  lack  of  statutory  authority  to  pre- 
scribe, by  ordinance,  the  conditions  under 
which  ,tbe  obligation  shall  be  discharged. 

[1]  The  defendant  claims  the  ordinance  Is 
unreasonable,  unjust,  and  conSscatory  for  the 
following  reasons:  The  defendant's  general 
manager  has  been  conferring  with  the  mayor 
and  commissioners  of  the  city,  with  the  Com- 
mercial Club,  and  with  a  large  number  of 
citizens  Interested  In  the  welfare  of  the  dty, 
and  In  such  confer^ces  the  opinion  almost 
unanimously  expressed  was  that  a  subway 
should  be  constructed  at  State  street,  one 
block  west  of  Congress  street.  Such  a  sub- 
way would  accommodate  the  street  railway, 
as  the  proposed  opening  of  Congress  street 


would  not ;  and  the  defendant  Is  disposed  to 
consider  Joining  with  the  stre^  railway  In 
constructing  a  subway  at  the  logical  place 
on  State  street  The  ccmstmctlon  ct  a  sub- 
way on  Congress  street  wonld  acoonunodate 
but  few  people^  and  would  be  of  no  great 
value  to  the  city  of  Emporia  and  Its  Inhabi- 
tants. The  construction  of  the  proposed  sub- 
way would  Involve  an  expenditure  by  the 
railway  company  of  more  than  $10,000,  which 
is  entirely  disproportionate  to  the  beneflts 
accruing  to  the  ci^  therefrom. 

Streets  are  intended  tor  the  use  of  the 
public  at  large,  as  well  as  for  the  benefit  of 
residents  upon  them  and  other  Inhabitants 
of  the  dty.  The  extent  to  which  the  growth, 
welfare,  and  prosperity  of  the  dty  and  the 
safety  and  convenience  of  the  traveling  public 
will  be  promoted  by  the  proposed  Improve- 
ment Is  not  a  Judicial  question.  The  duty 
to  conserve  the  public  welfare  In  the  prem- 
ises Is  vested  in  the  mayor  and  commission- 
ers of  Emporia.  Thdr  power  la  legislative, 
and  discretionary  in  the  legal  sense.  The 
Commercial  Club  and  the  dtlzens  with  whom 
the  defendant's  goieral  manager  ctmferred 
are  not  charged  with  official  responsibility 
In  the  matter,  and  the  court  is  not  permitted 
to  substitute  their  Judgment  or  Its  own  Judg- 
ment for  that  of  the  governing  body  of  the 
dty.  The  courts  have  no  supervisory  power 
over  the  policy  of  municipal  legislaUon.  They 
can  only  interfere  to  curb  action  which  Is 
ultra  vires  because  of  some  constitutional 
impediment  or  lack  of  antecedent  leglslatiTe 
authority,  or  because  the  action  Is  so  arbi- 
tnvjt  capricious,  unreasonable,  and  snbrer- 
sive  of  Efftvate  rl^^t  u  to  lndi<%te  a  clear 
abuse  rather  than  a  bona  fide  exercise  of 
power.  These  principles  are  all  too  well  un- 
derstood to  need  bolstering  citations  of 
authority. 

[1]  Thae  is  no  charge  in  tba  answer  that 
the  mayor  and  commlaRtonew  are  actuated 
by  malice  or  bad 'faith,  and  It  Is  conceded  by 
the  defendant  that  some  public  benefit  wonM 
result  from  oitening  the  street  It  Is  not  un- 
reasonable to  require  a  barricade,  maintained 
in  violation  of  law  and  prohibiting  aU  use 
of  the  street,  to  be  removed  for  the  benefit 
of  even  a  minor  portion  of  the  traveling 
public.  The  natural  result  of  the  removal 
of  the  obnoxious  fill  down  to  the  established 
grade  of  the  street  Is  an  overhead  crraslng, 
and  the  details  of  the  proposed  plan  for  the 
crossing  are  not  criticised.  The  Interests  of 
the  street  railway  located  upon  another  street 
are  not  material.  The  defendant  had  no 
right  to  appropriate  the  street  to  Its  exclusive 
private  use.  It  should  have  secured  a  va- 
cation, or,  falling  in  that  should  not  bavf 
impaired  materially  Its  usefulness.  It  Is 
now  called  upon  merely  to  obviate  In  a  rea- 
sonable and  practicable  way  the  consequences 
of  Its  own  wrong,  and  consequently  Is  not 
In  a  position  to  complain  of  the  cost 

It  is  sold  that  the  dty  has  made  no  pro- 
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vision  for  the  lemoval  of  a  sewer  wblcb 
forms  an  obstacle  to  the  construction  of  the 
subway,  and  the  case  Is  cited  In  which  a 
change  of  grade  by  ordinance  was  a  con- 
dition precedent  to  the  building  of  a  vladnct 
State  V.  Mo.  Pac.  Ry.  Co.,  33  Kan.  176,  6 
Pac  772.  In  this  case  a  sewer  ordinance  Is 
not  a  prerequisite;  and  It  may  be  presumed 
that  the  city  will  take  care  of  the  sewer 
when  the  defendant's  excavation  reacbes  It, 
should  a  sewer  exist,  which  the  city  denies. 
It  Is  also  said  that  the  time  limited  by  the 
ordinance  for  the  construction  of  the  subway 
has  elapsed,  and  consequently  that  the  ordi- 
nance has  spent  Its  force.  The  ordinance 
merely  fixed  a  reasonable  time  for  doing  the 
work,  after  which  the  defendant,  In  case  of 
nonperfomuuice,  would  be  In  default  and  snb- 
Ject  to  compolsory  process. 

[1}  The  various  objectlous  to  the  ordinance 
are  summed  up  In  support  of  an  allegation 
tiiat  the  defendant  Is  deprived  of  property 
without  due  process  of  law,  and  Is  d^led  the 
eqaal  protection  of  the  laws,  contrary  to  the 
Constitution  of  the  United  States  and  the 
amendments  thereto.  For  the  reasons  al< 
ready  stated,  this  contention  Is  overmled. 

Tbe  p«*emptoi7  writ  la  allowed.  All  the 
JtistleeB  eoncorrlng. 


CITX  OF  HUTCHINSON  t.  DANIiET.t 
(Supreme  Court  of  Kansas.    Jan.  11,  1918.) 

(Svliohut  by  the  Court.} 

1.  'WoBDB  AND  PuBASEft— "Adjacent." 

The  ordinary  meaning  of  tbe  word  "adja- 
cent" la  close,  lylne  near  to,  but  not  actually 
touching  (citing  1  Words  and  Phrases,  p.  184). 

[Ed.  Note.— For  other  defiaitions,  see  Words 
and  Phrases,  toL  8,  pp.  7565-7566.] 

2.  DKDiCATion  ({  65*)— Opbbatior  and  Ev- 
FBcr— Abandonment  of  Rights  —  "Adja- 

CENT." 

In  section  B  of  chapter  190  of  the  Laws 
of  1877,  an  act  relatinir  to  the  vacation  of  town 
sites  and  parts  thereof.  It  was  provided:  "The 
alleys,  streets  or  other  public  reservations  so 
vacated  shall  revert  to  the  owoer  or  owners  of 
lots  adjacent  or  abutting  thereto,  according  to 
the  frontage  of  said  lots  or  land."  Held,  that 
the  word  adjacent"  as  there  used  applies  to 
and  inclndes  lots  fronting  on  a  vacated  park 
which  is  snrrounded  by  streets,  and  nnder  tbat 
provision  the  park,  when  so  vacated,  reverted 
to  the  owners  of  sncb  lots. 

[Bd.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  I  108;  Dec.  Dig.  ]  65.»1 

(AddithtMl  ByUabut  hv  Editorial  Btaif.) 

3.  Dedication  (i  53*)— Operation  and  Ef- 
fect—Title Acquibed. 

Under  Gen.  St.  1009,  |  5523,  the  execution 
and  recording  of  a  plat  by  the  owner  of  land 
in  which  a  block  was  reserved  for  a  park  vest- 
ed the  fee  In  the  county  In  trust  for  use  by  the 
pnbUc  as  a  park. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  I  96;  Dec.  Dig.  |  53.*] 

4.  Dedication  (|  66*)  —  Abandonuent  of 
RjoHTs— "  AnumNo .  * ' 

In  Laws  1877.  c.  190,  S  5-  providing  that 
alleys,  streets,  or  other  public  reservatioos. 


when  vacated,  shall  revert  to  the  owners  of 
lotr  adjacent  or  abutting  thereto,  the  term 
"almttlnK"  implies  a  closer  proximity  than  the 
term  "adjacent,"  and  is  an  apt  term  to  use  as 
applied  to  a  reversion  where  there  is  a  vaca- 
'  tion  of  a  street  or  alley,  but  is  not  appropriate 
to  express  the  idea  that  lots  are  viug  near 
to,  but  do  not  actually  adJ<Hn,  the  vacated  res- 
ervation. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
CenL  Dig.  S  103;  Dec.  Dig.  8  65.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  50-51.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  City  of  Hutchinson  against 
John  T.  Dauley,  substituted  for  Clinton  G. 
Hutchinson.  From  a  Judgment  for  plaintil^ 
defendant  appeals.  Affirmed. 

F.  Domont  Smith,  ot  Hutchinson,  and  O. 
B.  Smith  and  Samuel  Bamnm,  both  of  Tth 
peka,  for  appellant  F.  Martin,  of  Bntchr 
Inson,  for  appellee^ 

JOHNSTON,  O.  J.  The  ownership  of  a 
block  of  ground  which  has  been  used  as  a 
park  for  many  years  is  Involved  in  this  ac- 
tion. In  1872,  C.  0.  Hutchinson  laid  out  the 
city  of  Hutchinson,  and  the  block  of  ground 
in  controversy  was  then  dedicated  aa  a  pub- 
lic park  and  has  since  been  known  aa  "Base 
Ball  Park."  In  1877  a  creek,  which  ran 
through  tbe  park,  was  straightened  by  the 
city.  In  It  was  a  swimming  pool  and  fishing 
place  to  which  the  public  has  resorted  ever 
since  the  plat  was  filed.  The  block  has  been 
used  as  a  common  and  as  a  playground  for 
children.  In  1888,  on  the  application  of 
Hutchinson,  the  board  of  county  commis- 
sioners made  an  order  by  which  they  under- 
took to  vacate  the  park.  The  ground  stated 
in  the  application,  which  was  signed  alone 
by  Hutchinson,  was  that  the  city  had  not 
planted  trees  and  beautified  and  adorned  the 
I)ark  as  he  Intended  and  supposed  tbat  the 
dty  would  do  when  the  dedication  was  made. 
This  proceeding  to  quiet  title  was  brought 
about  21  years  ago.  A  petition  and  bond  for 
removal  to  the*  federal  court  was  at  once 
filed  by  Hutchinson,  but  in  18^  the  case  was 
remanded  back  to  the  state  court  No  one 
appears  to  have  recognized  the  existence  or 
pendency  of  tbe  action  from  that  time  nn- 
tlt  1907,  and  then  it  was  found  that  all  of 
the  original  files  of  the  case  had  been  lost 
In  1910  John  T.  Danley  came  Into  the  case, 
alleging  that  he  had  acquired  the  Interest  of 
Hutchinson,  and  In  his  cross-tKtltlon  allied 
that  the  park  had  been  vacated,  and  that 
by  virtue  of  the  conveyance  from  Hutchin- 
son, be  was  the  absolute  owner  of  the  block, 
and  he  therefore  asked  to  have  the  title 
quieted  in  him.  The  park,  It  appears,  was 
never  assessed  for  taxation  nor  placed  on 
the  tax  roll  until  1908,  when  some  one  caused 
it  to  be  entered  on  the  tax  roll,  but  no  taxes 
were  ever  paM  upon  the  tract  In  1902  an 
organization  of  women  who  lived  In  the  vi- 
cinity formed  a  park  association,  and,  with 
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the  consent  of  the  city  autborltles,  made  per- 
manent improTements  on  the  park.  Enter- 
tainments were  held  there  by  the  women,  and 
with  the  money  derived  from  this  source,  as 
well  as  some  which  was  donated,  the  park 
has  been  beautified  and  improved.  The  trial 
court  held  against  the  claims  of  Danley,  the 
cross-petitioner,  and  he  appeals  from  the 
Judgment 

Much  argument  has  been  made  la  regard 
to  the  claimed  abandonment  of  the  action, 
the  bar  of  the  statute  of  limitations,  and  the 
Invalidity  of  the  order  of  vacation  on  the 
ground  that  the  petition  was  not  signed  by 
thp  owners  of  the  abutting  or  adjacent  land 
or  those  who  had  a  right  to  petition  for  va- 
cation, and  also  because'  the  grounds  upon 
which  vacation  was  asked  are  insufficient  to 
give  the  board  authority  to  make  a  vacation ; 
but  It  will  be  unnecessary  to  consider  these 
questions.  The  judgment  of  affirmance  will 
be  placed  on  the  ground  that  under  the  con- 
ceded facts,  and  granting  there  was  a  valid 
vacation,  the  property  did  not'  revert  to  the 
original  dedicator  or  his  grantee,  and  there- 
fore the  appellant  bad  no  Interest  In  or  title 
to  the  block. 

[3]  The  execution  and  recording  of  the 
plat  by  C  C.  Hutchinson,  In  which  the  block 
in  question  was  reseryed  for  a  park,  operat- 
ed as  a  conveyance  and  vested  the  fee  of  the 
block  in  the  county  in  trust  and  for  use  by 
ihe  public  as  a  park.  Gen.  Stat.  1009,  i  5523. 
It  has  been  said  that  under  such  a  dedica- 
tion "the  fee  passes  from  the  owner  beyond 
power  of  resumption  and  vests  absolutely  in 
the  county,  forever,  in  trust  for  public  use." 
Gadarl  v.  City  of  Humboldt,  87  Kan.  41,  42, 
123  Pac.  764. 

[1,2]  There  was  a  statutory  dedication  of 
the  block,  and  there  was  a  statute  governing 
the  vacation  of  Improved  town  sites  and  por- 
tions thereof  and  the  reversion  of  the  same 
when  the  vacation  proceedings  relied  on  by 
appellant  were  had.  It  was  there  provided 
that;  "The  alleys,  streets  njv  other  public 
reservations  so  vacated  shall  revert  to  the 
owner  or  owners  of  lots  adjacent  or  abutting 
thereto,  according  to  the  frontage  of  said 
lots  or  land."  Laws  1877,  c.  190.  S  5.  It  Is 
not  denied  that  the  Legislature  had  the  pow- 
er to  provide  for  the  reversion  of  a  public 
reservation  in  case  of  a  vacation,  but  It  is 
contended  that,  when  the  vacation  proceed- 
ings Occurred  in  this  instance,  there  were 
no  lots  abutting  on  or  adjacent  to  the  park 
whose  owners  could  claim  title  by  reversion. 
The  park  was,  as  we  have  seen,  suri-ounded 
by  streets  which  are  still  devoted  to  the  use 
of  the  public,  and  the  contention  Is  that,  as 
no  lots  touched  the  park  on  either  the  ends 
or  sides  thereof,  none  were  adjacent  to  or 
abutted  thereon,  and  hence  there  was  no  one 
to  whom  the  title  of  the  park  might  revert 
by  statute.  For  that  reason  It  is  Insisted 
that  the  comman-law  rule  of  reversion  must 
govern.  There  would  be  much  stronger  rea- 
sons for  this  view  it  the  term  "adjamit'' 


had  not  been  used  by  the  Leglslatare.  Al- 
though that  term  is  sometimes  employed  In 
the  sense  of  adjoining  or  abutting,  Its  ordi- 
nary meaning,  as  defined  by  lexicographers, 
Is  close,  in  the  neighborhood  of,  lying  near 
to,  but  not  necessarily  touching!  That  was 
the  meaning  given  to  the  word  as  nnployed 
In  a  statute  authorizing  the  consolidation  of 
dtles  adjacent  to  each  other.  State  ex  reL 
V.  Kansas  City.  SO  Kan.  508,  31  Pac.  1100.  A 
like  meaning  was  attributed  to  the  term  In 
an  act  authorizing  boards  of  education  to 
annex  adjacent  territory  to  the  city  for  school 
purposes.  Board  of  Education  t.  Jacobiu,  83 
Kan.  778,  112  Pac.  612. 

[4]  In  Its  primary  meaning  "abutting"  Im- 
plies a  closer  proximity  than  does  the  term 
"adjacent,"  and  whether  the  latter  Is  to  be 
Interpreted  as  lying  near  to  or  actually  ad- 
joining depends  largely  on  the  context  In 
which  It  is  used  and  the  purpose  whltdi  the 
Legislature  was  seeking  to  effect.  As  the 
Legislature  employed  both  terms,  effect  Is  to 
be  given  to  each  according  to  its  ordinary 
meaning,  if  there  is  room  for  the  application 
of  sncb  meanings.  1  Words  &  Ph.  Jnd.  Def. 
p.  184;  1  Cyc.  764;  1  A.  &  B.  Encyd.  of  I* 
633. 

"Abutting"  Is  an  apt  term  to  use,  as  ap- 
plied to  a  reversion,  where  there  is  a  vaca- 
tion of  a  street  or  alley,  for  in  such  a  case 
lots  touch  or  adjoin  them,  but  It  is  not  ap- 
propriate to  express  the  idea  that  lots  are 
lying  near  to  but  do  not  actually  adjoin  the 
vacated  reservation.  "Adjacent"  Is  a  suit- 
able term  to  use  when  lots  face  upon  a  park 
or  public  square  and  there  Is  a  street  inter- 
vening between  them.  Becogntzing  that  there 
were  degrees  of  proximity  of  the  vacated 
portion  to  the  surrounding  lots,  and  that  as 
lots  would  adjoin  a  vacated  street  or  alley 
the  word  "abutting"  was  used,  and  as  the 
lots  fronting  on  a  vacated  reservation  or 
park  would  not  be  in  actual  contact  with  It, 
the  Legislature  chose  to  use  the  tenn  "adja- 
cent," and  thereby  provided  for  reversion  of 
the  park  to  the  owners  of  lots  which  faced 
upon  but  did  not  touch  the  park.  That  the 
owners  of  lots  facing  upon  public  reserva* 
tlous  have  a  peculiar  Interest  In  such  reser- 
vations, one  of  which  they  cannot  be  de* 
prived  either  by  the  dedicator  or  by  the  Leg- 
islature, was  determined  in  Com'rs  of  Ftank- 
iin  Co.  V.  Lathrop,  9  Kan.  453.  There  the 
owners  of  a  town  site  dedicated  a  part  of  it 
as  a  courthouse  square,  and  it  was  accepted 
and  used  for  county  purposes.  Lots  facing 
ui>on  the  square  were  sold  by  the  owners  of 
the  town  site  to  others  who  made  valuable 
and  lasting  improvements  thereon,  and  the 
lots  were  greatly  enhanced  in  value  by  rea- 
son of  their  fronting  on  the  public  square. 
The  commissioners  of  the  county  obtained 
the  passage  of  an  act  authorizing  the  sale 
of  this  block  in  order  that  the  proceeds  of 
it  might  be  used  for  the  construction  of  a 
courthouse,  and  the  board  was  proceeding  to 
dispose  of  the  ]}roperty  when  the  adjacent 
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lot  ovn&te  obtained  an  injunction  against  tbe 
sale.  It  was  decided  and  stated  In  one  para- 
srapli  of  the  syllabus  that:  "Individuals  por- 
GtusiDg  from  the  town  proprietors  lots  fac- 
ing on  such  public  grounds,  subsequent  to 
their  dedication,  and  makhig  lasting  and  val- 
uable improvements  thereon,  when  lots  are 
enhanced  in  value  by  their  position,  and 
would  be  made  of  less  value  by  a  change  of 
such  grounds  from  public  to  private  use, 
have  a  vested  interest  In  the  trust  which  no 
Lefclslature  can  abridge  or  destroy.  And  the 
repeal  of  a  statute  under  which  a  right  has 
vested  does  not  divest  or  destroy  that  right" 
9  Kan.  454.  Syl.  p.  6. 

The  court  did  not  Interpret  the  section  of 
the  statute  relating  to  reversion,  but  it  did 
point  out  that  the  owners  of  lots  facing  on 
a  park  or  other  public  grounds  can  acquire 
an  interest  in  tbe  trust  arising  from  the 
dedication,  and  it  Is  a  fair  Inference  that 
Che  protection  of  this  interest  induced  the 
enactment  of  a  provision  that,  upon  a  vaca- 
tion of  such  reservations,  they  shall  revert 
to  the  owners  of  the  adjacent  lots  or  lands. 
The  park,  therefore,  did  not  revert  to  the 
original  dedicator.  Hutchinson,  nor  to  his 
grantee,  tbe  appellant,  and.  assuming  that 
there  has  been  a  valid  vacation  of  the  park, 
the  appellant  has  no  Interest  In  it  nor  any 
rirht  to  complain  of  the  dedsion  against  him. 

The  Judgment  Is  affirmed.  All  the  Justlcea 
concurring. 


DENNTS  T.  PERKIXS  et  alt 
(Bnprone  Court  of  Kansas.    Jon.  11,  1818.) 

fSprntbiu  ly  the  Court.) 

L  HUSBAKD  AND  WiFE       279*)— SEPABATION 

Agreement — Revocation, 

Reconriliation  and  the  rcsumpHon  of  mari- 
tal relations  do  not  necessarily  avoid  a  separa- 
tioD  arrrem^nt  previounly  made  by  tbe  parHes; 
sncta  tSpct  d^pendinff  on  the  question  whether 
the  prnn'sions  of  the  contract  and  the  conduct 
and  cirrumBtnnpeB  show  an  intention  to  treat 
the  nsreempnt  an  no  loneer  in  force. 

TEH.  Note. — For  other  rases,  see  Husband 
and  Wife.  Cent  Dig.  fg  1054,  1056-1060;  Dec 
DiR.  i  279.*] 

2.  Husband  and  Wife  {{  279*)— SsPASATioif 
Agreement — Revocation. 

Surb  rpconciliation  and  resumption  do  not 
warrant  the  coort  fn  deeming  such  contract 
avoided  any  further,  if  at  all,  than  Its  terms, 
taken  In  connection  with  tbe  situation  and  con- 
dfct  of  the  parties,  indicate  their  Intention  to 
avoid  it 

[Kd.  Note.— For  other  cases,  see  Husband 
and  Wife.  Cent.  Dlfr  H  1064,  1066-1060;  Dec 
Dig.  S  279.»J  "  «^ 

3.  Descint  and  DisTBiBunon  (I  62*)  — 
•  RioBTS  or  StmriTiNO  Spousb— Epfect  or 

Separation  Agbeevent. 

The  rijsht  of  iDheritance  in  the  property  of 
the  wife  is  not  to  be  denied  the  husband,  nn- 
1p«s  sodk  purpose  be  ezpnsB  or  clearly  infer* 
able. 

FKd.  Notc^For  other  cases,  see  Descent  and 
Dinrlbatioii*  Cent  Dig.  H  186-189;  Dec  Dig. 
1  62.*] 


4.  Witnesses  (I  159*) — GoHPEnnoT— Txahb- 

ACTION  WITH  PEBSOK  SiNCB  DECEASKD. 

In  a  suit  by  the  husband  to  quiet  his  title 
to  property  of  his  deceased  wife  against  her 
children,  both  parties  claiming  to  inherit  from 
her,  be  is  prohibited  by  section  320  of  the 
Civil  Code  (Gen.  St.  1008,  |  6014)  from  testify- 
ing to  transactions  and  communications  had 
personally  with  her. 

lEd.  Note. — For  other  cases,  see  Witnesses, 
CenL  Dig.  88  664,  666-669,  671-682;  Dec.  Dig. 
8  159.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  D.  T.  Dennis  against  Guy  Per- 
kins and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  grant  a  new 
trial. 

F.  Ll  Martin,  of  Hutchinson,  for  appel- 
lants. Smith  &  Malloy,  of  HuttdUnaon.  tor 
aE^)^ee. 

WRST,  J.  March  30,  1901.  the  plalntU^ 
D.  T.  Dennis,  married  Hattle  O.  Perkins,  a 
widow,  who  had  two  sons,  tbe  defendants,  by 
a  former  marriage.  Their  conduct  worried 
their  mothor,  and  she  was  heard  to  com- 
plain that  they  would  not  see  her  or  accept 
her  presents,  and  to  say  that  she  did  not 
want  any  of  her  property  after  her  death  to 
go  to  them.  The  plaintiff  had  been  mar- 
ried before^  and  the  answer  alleged  that 
trouUe  arose  by  reason  of  his  solldtude  for 
his  first  wife  and  her  children.  Certain  It 
Is  that  he  and  bis  second  wife  failed  to 
live  harmoniously,  and  In  August,  1009,  they 
executed  a  marriage  settlement,  which  was 
duly  acknowledged  and  recorded.  This  in- 
strument was  In  tbe  following  terms : 

"We,  D.  T.  Dennis  and  Hattle  G.  Dennis, 
husband  and  wife,  of  Reno  county,  Kansas, 
fully  realizing  that  we  are  incompatible  and 
cannot  live  together  and  have  any  peace  of 
our  minds,  and  that  the  conditions  of  our 
bodies  and  the  state  of  our  health  have  made 
It  necessary  for  us  to  separate,  and  Inas- 
much as  we  have  also  heretofore  agreed  up- 
on a  separation,  we  now  agree  further  and 
as  follows:  The  title  of  all  the  property 
herein  mentioned  stands  In  the  name  of  tbe 
husband,  D.  T.  Dennis,  and  the  wife,  Hattle 
G.  Dennis,  does  not  own  any  property  in  her 
own  separate  right,  but  for  the  love  and 
affection  that  be  yet  bus  for  his  wife  and  for 
other  good  and  valuable  consideration  here- 
in mentioned  he  hereby  grants,  sells  and 
conveys  to  Hattle  O.  Dennis  the  dwelling 
house,  lot  48  feet  wide  and  150  feet  long, 
«nd  all  the  appurtenances  thereon,  the  said 
property  being  In  the  city  of  Hutchinson, 
Reno  county,  Kansas,  and  known  as  No.  120 
B  West  In  said  dty;  and  he  further  agrees 
that  he  never  will  at  any  time  clnlra  any 
further  Interest  In  and  to  said  property, 
nor  in  any  other  property  that  she  may  here- 
after acquire;  and  he  here  agrees  to  abide 
by  any  will  that  she  has  or  may  hereafter 
make,  and  that  she  Is  hereby  released  of  any 
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claims  that  be  mtgbt  make  to  any  ot  her 
property  at  any  time  by  reason  of  being  her 
busbandt  and  she  is  hereby  authorized  to 
dispose  of  the  said  property,  or  any  other 
property  she  may  have  at  any  time,  free  from 
all  claims  by  decent  or  otherwise  upon  hla 
part,  and  that  she  may  do  this  without  con- 
sulting him.  He  further  agrees  that  he  will 
sign  any  and  all  conveyances  made  by  her 
at  any  time  when  called  upon,  and  do  so 
without  remuneration.  He  further  gives  to 
her  in  consideration  of  what  she  does  here- 
in $500  In  cash,  the  receipt  of  which  ia  here- 
by acknowledged,  and  all  her  clothing.  Jewel- 
ry and  -such  other  articles  as  she  may  choose 
from  the  household  goods.  And  Battle  G. 
Dennis  hereby  accepts  the  above  property 
as  her  equitable  and  fair  dlvlaion  thereof, 
and  releases  her  husband,  D.  T.  Dennis,  from 
all  further  ohUgations  towards  her  su^ort, 
and  In  oonelderatlon  of  the  above  Hattie  Q. 
Dennis,  the  wife  of  D.  T.  Dennis,  hereby 
grants,  sella  and  conveys  to  D.  T.  Dennis  all 
her  rifl^t,  title  and  Interest  In  and  to  lots 
on^  two,  three  and  four  In  block  five  In 
Bandy's  East  Side  addition  to  tiie  dty  of 
Hut<Aibi8on  In  Beno  county,  Kansas,  and 
all  the  appnrttfianccs  thereto;  the  said 
vmpetty  bdng  known  as  Kos.  601  and  GOS 
East  Sixth  street  In  Hntdiinson,  Kansas. 
The  foregoing  described  properties  being  all 
the  real  iMropertgr  owned  by  either  party 
hereto.  And  In  conslderatUm  ct  the  relin- 
quishments  herdn  made  by  D.  T.  Dennis  and 
the  payment  of  the  said  $500  In  cash,  Hattie 
O.  Doinis  bweby  agrees  that  she  never  will 
at  any  time  claim  any  Interest  In  and  to  any 
portion  of  the  said  property  above  conveyed 
and  rellnqoiabed  to  D.  T.  Dainis,  dot  in  or 
to  any  other  property,  real  or  personal,  that 
he  may  hereafter  acquire;  and  she  here 
agrees  to  abide  any  will  that  he  may  her&- 
afto-  mak^  and  that  he  la  hereby  released 
of  any  dalma  that  she  might  make  to  any  of 
bl8  propoty  at  any  time  by  reason  of  being 
hla  wife;  and  he  Is  hereby  authorized  to 
depose  of  tals  property  above  described,  or 
that  he  may  hereafter  acquire,  free  from  all 
claims  by  descent  or  otherwise  upon  her 
part,  and  that  he  may  do  this  without  con- 
sulting h^.  She  further  agreed  that  she  will 
sign  any  and  all  conveyances  for  the  said 
property  or  other  property  he  may  acquire 
at  any  time  when  called  upon  by  him,  and 
that  she  will  sign  and  acknowledge  the  same 
without  remuneration.  This  Is  iiitended  as 
a  fair,  full  and  complete  eettiement  of  all  the 
property  now  owned  by  us  or  either  of  us, 
it  being  understood  that  the  personal  proper- 
ty, which  consists  mostly  of  household  goods, 
and  not  taken  by  Hattie  Q.  Dennis,  Is  to  re- 
main the  separate  property  of  D.  T,  Dennis, 
and  that  neither  party  shall  ever  make  any 
further  claim  of  any  kind  ou  each  other 
after  this  Is  signed  and  acknowledged,  and 
this  is  done  also  to  avoid  the  expense  of 
lltlgatloa.    Given  under  oar  name  this  the 


2d  day  of  August,  190ft,  D.  T.  Dennis.  Bat- 
tle G.  Dennis." 

On  the  same  date  a  deed  waa  executed 
conveying  to  Hattie  G.  Dennis  the  land  set 
apart  to  her  in  the  settlement,  reciting  fSOO 
and  "otfaw  considerations  mentioned  in  a 
certain  postnuptial  contract  of  even  date 
herewith." 

Mrs.  Dennis  had  snfiFered  from  111  health 
before  the  separation,  and  thereafter  she 
went  to  her  sister's  in  Indiana.  Her  health 
continued  bad,  and  she  suffered  both  phys- 
ically and  mentally  and  grew  worse  antU  in 
January,  when  her  condition  became  such 
as  to  require  her  removal  to  a  hospital,  where 
she  passed  away  February  IsL  November 
28th  she  wrote  Mr.  Dennis,  apparently  In 
answer  to  a  letter  received  from  him,  ex- 
pressing sorrow  for  what  she  had  done,  de- 
claring her  love  for  him,  and  Insisting  that 
he  let  her  come  back  to  him,  or  she  would 
lose  h^  mind.  December  19th  another  letter, 
still  more  affectionate  and  Intense,  waa  writ- 
ten by  bet,  and  this  waa  followed  by  one  on 
the  26tb,  eiindng  great  concern  for  him.  and 
expressing  the  wish  tiiat  they  w«e  living  to- 
gether, and  another  on  the  29th  of  aimUar 
Import  On  January  Ist  Mr.  Dennis  wrote 
to  a  relative  of  his  wife,  recounting  some  of 
the  troubles  of  the  former  relation,  and 
stating  that  he  thought  It  better  for  his 
wife  to  remain  where  she  was,  as  lie  could 
not  live  there,  and  could  not  bring  h^  to 
HutdiiMon;  that  he  was  planning  to  leave 
the  state;  and  that  If  he  should  ever  live 
with  her  again  it  would  not  be  In  Kansas 
or  Indiana,  but  when  he  should  find  a  new 
place,  if  she  atUl  desired  to  live  with  him, 
the  matter  could  be  considered.  He  asked 
fbr  definite  Information  as  to  ber  health  and 
condition.  January  14th  In  response  to  a 
tel^ram  from  tills  relative,  having  refused 
to  come  as  au^^ted  by  letter,  he  went  to 
Indiana  and  Joined  his  wife.  They  stayed 
together  one  night  at  her  sister's,  and  the 
next  day.  Saturday,  went  to  a  house  wbldi 
she  had  rented  and  remained  there  until  a 
week  from  the  following  Sunday,  when  she 
was  taken  to  the  hospItaL  They  occupied 
the  same  room  and  bed,  and  he  cared  for  her; 
she  being  unable  to  dress  herself,  or  to  pre- 
pare food.  During  the  first  Sunday  evening 
she  said  to  him:  "You  have  always  been 
good  to  me  and  waited  on  me,  and  I  want 
you  to  live  with  me  and  be  man  and  wife." 
One  witness  testified  that  when  he  came  he 
said  be  was  going  to  take  care  of  his  wife, 
and  if  she  got  well  they  were  going  back 
to  their  home  In  Kansas;  that  she  said  '*the 
property  tbey  had  bought  It  and  worked  for 
it,  and  when  sbe  was  done  with  it  it  should 
go  back  to  him."  When  she  was  takra  to 
the  hospital,  he  went  to  visit  his  sister,  be- 
ing gone  about  48  hours,  and  then  returned 
and  was  with  her  while  she  lived.  He  at- 
tended the  funeral  and  made  all  the  arrange- 
ments and  paid  all  expenses,  using  money 
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wbldi  she  had  on  -d^raslt,  and  a  smaU  bal- 
ance remalDliiff  after  the  expensoB  were  paid 
he  retained. 

This  action  was  broagtat  by  Afr.  Dennis  to 
quiet  hia  title  In  the  land  deeded  to  hla  wife 
against  her  children,  the  defendants.  It 
was  allied  that  the  marriage  settlement 
became  Told  upon  the  resumption  of  marital 
relations,  which  he  alleged  took  place  In  In- 
diana and  continued  during  the  remaining 
days  of  her  life;  that  thereupon  the  con- 
sideration for  the  contract  Called,  and  It 
dionld  be  set  aside.  The  answer  averred  that 
when  the  plaintiff  reached  Indiana  his  wife 
was  In  a  state  of  semiunconsdousneas  and 
mental  collapse,  totally  unable  to  care  for 
herself,  and  that  Immediately  upon  his  ar- 
rlTsi  she  became  uncontrollable;  that  the 
property  descended  to  the  def^dants,  and 
^yed  that  their  title  be  quieted.  The  jury 
returned  a  verdict  In  favw  of  the  plaintiff, 
and  In  answw  to  special  questions  found 
that  i£n.  Dennis  had  suflactent  mental  capac- 
ity to  understand  the  contract  when  maOe^ 
and  to  resume  her  marital  relations  wltii  the 
phittttlff.  Judgment  was  returned  according- 
ly, and  the  defeudants  appeal. 

[1]  It  Is  frequently  said  that  zeconeillatkm 
and  renunpfclcu  of  the  marital  relation  will 
render  a  oontisct  void.  TbiB  Is  a  loose  and 
inaccurate  statonmt  of  a  supposed  rule. 
OoOTta  cannot  make  or  unmalEe  contracts,  but 
can  only  detondne  the  dEect  of  express  or 
Implied  agreements  made  by  those  competent 
to  act  tar  Chemsdves.  Besdssion  or  abroga- 
tion la  as  TOUtional  as  the  act  of  contract- 
ing. And  as  the  words  used  may  be  Judicial- 
ly oonatmed  to  constitute  a  ctHitractt  bo  con- 
duct may  be  so  slgniflcant  and  concloslTe  as 
to  Justify  conTlctt<m  and  determination  that 
rescission  was  actually  Intended.  When  hus- 
band and  wife,  united  fbr  life,  find  it  In  their 
hearts  to  agree  to  a  separation  and  arrange 
their  property  matters  accordingly,  and,  after 
having  ^poimented  for  a  tbne  wlUi  the 
condltlona  so  brought  about,  are  found  llvii^ 
together,  to  all  intuits  and  purposes  as  tf  no 
trouble  bad  arlsra,  the  courts  endeavor  to 
ascertain  how  the  parties  themselves  regard- 
ed the  agreement  formerly  made  and  appar- 
ently set  aside ;  and  as  the  conduct  Indicated 
naturally  signifles  an  lutent  to  deem  the  sep- 
aration agreement  ended,  and  tiie  courts  have 
so  many  times  taken  th^  view,  it  has  become 
nsnal  to  say,  in  effect,  that  the  law  makes  a 
perfect  equation  between  resumption  and  ab- 
rogation. The  truth  is,  and  the  law  la,  that 
having  entered  into  a  valid  separation  agree- 
ment the  courts  cannot  and  will  not  deem 
such  contract  avoided,  unless  the  conduct  of 
tbe  parties  impels  to  the  conclusion  that  they 
themselves  so  regarded  It  O'Malley  v. 
Blease,  20  I*  T,  Rep.  899;  Rowell  v.  Rowell, 
81  I*  T.  Rep,  N.  S.  439;  Nlcol  v.  NIcol,  31 
Ch.  Ddv.  524 ;  Orson  v.  Murray,  3  Paige  (N. 
Y.)  483;  Heyer  v.  Burger  et  al..  1  HofT.  Cb. 
<N.  Z.)  1 ;  Hughe*  v.  Cuming,  36  App.  Div.  302, 


66  N.  Y.  Supp.  256;  Hltner's  Appeal.  54  Pa. 
110 ;  Zimmer  v.  Settle,  m  N.  Y.  37,  26  N.  E. 
341,  21  Am.  St.  Rep.  638 ;  Roberts  v.  Hardy, 
89  Mo.  App.  86;  Kefaurer  v.  Kefauver  (Ky.) 
57  S.  W.  467 ;  Sackman  v.  Sackman,  143  Mo. 
578,  46  S.  W.  264;  Smith  v.  King,  107  N.  G. 
273,  12  S.  E.  57 ;  James  v.  James,  81  Tex.  373. 
16  S.  W.  1087 :  Luttrell  v.  Boggs,  168  111.  361, 
48  N.  E.  171 ;  Knapp  v.  Knapp,  95  Mich.  474, 

55  N.  W.  353 ;  Bulke  v.  Bulke,  173  Ala.  138, 

56  South.  490;  Walker  v.  Walker,  9  Wall. 
743,  19  L.  Ed.  814 ;  Kehr  v.  Smith,  20  Wall. 
31.  22  L.  Ed.  313;  Daniels  v.  Benedict,  97 
Fed.  307.  38  a  a  A.  082;  WeUs  v.  Stout,  9 
Cal.  479. 

[2]  A  necessary  corollary  to  this  principle 
Is-  that  when  the  contract  contains  provisions 
for  the  wife  which  might  wltb  equal  propri- 
ety have  been  made  had  no  separation  hem 
contemplated,  and  others  which  would  tiave 
otherwise  been  idle,  the  coming  together 
again  of  the  parties  and  their  conduct  may 
be  such  as  to  show  an  intention  to  avoid  the 
latter  and  not  the  former.  This  princtiAeisU- 
lustnted  by  eaxii  cases  as  O'Malley  T.  Blease, 
Uickman  v.  lackman,  Luttrell  v.  Boggs,  Bul- 
ke V.  Bulk^  and  Walker  v.  Walker.  In 
the  Nlcol  Oase  It  was  said  by  Bowoi,  U  J.: 
"I  ttdttk  that  the  true  principle  is  that  a  re- 
newal of  cohabitation  would  put  an  end  to 
all  or  any  of  the  provisions  of  a  s^ratlon 
deed,  BO  tsLT  as  the  language  of  tiie  deed, 
properly  construed  by  the  light  of  surround- 
ing drcumstancea,  shows  Uiat  its  provisions 
were  only  intended  to  take  ^ect  whilst  the 
sqtaratlon  lasted.  •  *  •  Si^ration  deeds 
are  often  very  con^lcated,  and  some  provi- 
sions may  be  intended  to  apply  even  In  the 
case  of  a  reoonclilation,  while  others  may  be 
quite  inapplicable  to  such  a  state  of  things ; 
and  i  should  prefer  to  construe  eadi  deed  by 
the  light  of  its  surrounding  t&cts,  rather  than 
to  lay  down  a  czystallized  rule."  In  the 
Walker  Case^  in  holding  that  a  trust  re- 
mained, regardless  of  the  reconciliation,  the 
court  said:  "There  is  no  good  reastm  why 
effect  should  not  be  given  to  the  Intentlim  of 
the  parties  on  the  subject.  *  *  *  It  Is 
clear,  then,  that  this  trust  was  operative  dur- 
ing the  life  of  the  wife,  and  that  a  court  of 
equity  will  Qiforce  It" 

If  the  contract  and  drcnmstances  be  such 
that  the  permanent  resumption  of  the  rela- 
tion of  husband  and  wife  would  naturally 
and  presumptively  Imply  the  abrogation  of 
certain  of  Its  terms  only,  there  Is  no  reason 
why  such  effect  should  not  be  given. 

Tbe  court  Instructed  the  Jury,  in  substance, 
that  they  should  find  for  the  plaintiff  if  tbe 
parties  became  reconciled  and  resumed  their 
marriage  relations  and  duties  towards  each 
other,  and  continued  to  live  together  as  hus- 
band and  wife  for  a  time  prior  to  the  death 
of  the  wife.  Uhat  this  was  tbe  theory  on 
which  the  trial  court  acted  appears  more 
plainly  from  instruction  No.  7,  which  was 
to  the  effect  that;  if  the  wife  was  mentally 
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competent  to  execute  tbe  contract  and  re- 
ceive tbe  deed,  "then  yoar  verdict  should  be 
for  the  defendants,  nnless  you  further  find 
ttiat  said  Contract  was  subsequently  revoked 
aod  annulled,  either  by  the  agreemoit  of  the 
turtles,  or  their  reconciliation  to  each  other 
and  the  resumption  of  their  marital  duties 
and  relations  as  husband  and  wif&" 

In  their  brief  plaintiff's  counsel  say:  "There 
remains  bat  one  question  In  the  case — that  ia 
a  question  of  law — whether  tbe  resoinptton 
of  the  marital  r^tltnu  •  •  •  avoids  the 
written  contract" 

When  this  relation  was  resomed,  if  It  was, 
she  was  tbe  owner  of  the  property  in  ques- 
tion, not  only  by  contract,  but  by  deed,  which 
with  perfect  propriety  ml^t  tiave  bera  made 
had  no  separatitm  be&i  had  or  contenq^ted ; 
and  we  think  It  clear  upon  prlnidple  and 
upon  authority  Uiat  the  effect  of  the  rela- 
tions and  condnct  of  the  parties  depended 
upon  the  int«itlon  In  tiielr  minds,  which  In- 
tention Is  to  be  ascertained  tram  the  conduct 
and  circumstances  as  a  question  of  fact,  and 
that  mere  recondllatlm  and  resumption  do 
not,  as  a  matter  of  law,  avoid  anch  contract 
The  common-law  doctrine  of  coverture,  witb 
all  Its  inddenta,  has  been  relegated  to  ttae 
past  by  modem  legislation  and  declfilons,  and 
no  longer  stands  In  the  way  of  permitting 
busband  and  wife  to  deal  with  each  other  as 
they  see  fit  regarding  tbdr  real  or  personal 
property.  Butler  v.  Batler,  21  Kan.  02Q,  30 
Am.  Rep.  441 ;  King  t.  MoUohan,  61  Kan.  693, 
60  Pac.  781 ;  Harrington  v.  Lowe,  73  Kan.  1, 
84  Pac.  670,  4      It  A.  (N.  S.)  547. 

[3]  It  Is  su^ested  by  counsel  for  the  de- 
fHidants  that  at  most  the  plaintiff  could 
claim  a  right  to  inherit  If  it  should  be  de- 
termined that  the  contract  was  not  avoided, 
this  right  would  depend  upon  its  provisions; 
and  under  the  rule  deduced  from  former  de- 
cisions, in  order  to  preclude  such  right  an  in- 
tention so  to  do  should  be  expressed  or  clear- 
ly inferable  from  the  terms  of  the  instru- 
ment. KIstler  V.  Ernst  60  Kan.  243,  56  Pac. 
18 ;  King  v.  Mollohan,  61  Kan.  683,  60  Pac 
731;  Itouse  V.  Bouse.  76  Kan.  311,  91  Puc. 
45;  Casey  v.  Casey,  84  Kan.  880,  118  Paa 
1047. 

|4]  Complaint  is  made  that  the  husband 
was  permitted  to  testify  concerning  transac- 
tions bad  personally  with  the  wife,  in  viola- 
tion of  section  320  of  the  Code.  The  abstract 
shows  that  he  testified  as  to  the  t&et  of  oc- 
cupying the  same  room  and  bed;  and  it  is 
■stated  in  the  brief,  without  contradiction, 
that  be  was  permitted  to  state  that  he  cared 
for  her  as  a  husband,  and  that  the  subject 
was  gone  Into  in  detail  concerning  tbe  days 
during  which  they  were  together.  The  tend- 
ency of  this  and  other  courts  Is  to  carry  the 
terms  of  the  statute  no  further  than  th^r 
necessary  meaning.  It  can  hardly  be  said 
that  under  tbe  circumstances  shown  the  mere 
fact  that  the  husband  occupied  the  same 


room  and  bed  with  hia  Invalid  wife  amounts 
to  a  transaction.  It  might  more  properly  be 
said  to  be  one  item  In  a  course  of  conduct 
possibly  amounting  to  the  general  transac- 
tion of  resuming  the  marital  relation.  Bat 
certainly  to  go  to  the  ext^t  stated  In  tbe 
brief  of  testli^ing  In  detail  as  to  caring  per- 
sonally for  the  wifa  Is  beyood  the  letter  and 
spirit  of  the  statute  the  phUosophf  of  wblcb 
is  that  generally  one  In  this  sort  of  case  can- 
not be  heard  tb  give  bis  version  of  a  transac- 
tion or  communication.  w4ien  tbe  Hps  ot  tbe 
other  party  thereto  are  closed  by  deatb. 

The  Judgment  is  reversed  and-  the  cause  re- 
manded, with  Inatmctlons  to  grant  a  new 
trial.  All  the  JuaOces  concurring. 


MARSH  V.  WELLS  FARGO  ft  GO.  BX- 
PRESS. 

(Supreme  Court  of  Kansas.  Jan.  U,  1013;.) 

(ByUahut  h»  the  Court.) 
L  Bkwabdb  (I  11*)~-Persons  Who  Mat  Rb- 

CB1VB5— PUBUC  OFFICEBS. 

Where  a  suspected  felon  ia  arrested  with- 
out a  warrant  by  a  deputy  sheriff  of  a  county 
other  than  the  one  wherein  the  arrest  is  made,, 
he  ia  not  debarred  from  recovering  a  reward 
therefor  merely  because  he  ia  such  officer. 

[Ed.  Note. — For  other  cases,  see  Rewards,. 
Cent  Dig.  If  14,  15 ;  Dec  Dig.  |  IL*] 

2.  RXWABOS   (S   16*)  —  Pesfobharcb  —  Evi- 

DERC& 

It  Is  held,  that  the  evidence  In  this  case 
tended  to  prove  a  sulwtantial  compliance  by  tiie- 
plaintiff  with  the  terms  of  a  reward  offered  for 
the  arrest  and  conviction  of  a  criminal  and  that 
the  district  court  did  not  err  in  overruling  a. 
demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Rewards. 
Cent.  Dig.  %i  21-24 ;  Dec.  Dig.  {  15.*] 

Appeal  from  District  Court,  Marion  County. 

Action  by  Charles  U.  Marsh  against  Wells- 
Fargo  &  Company  Express.  Judgment  for 
plaintiff,  and  defendant  appeate.  Affirmed. 

Wm.  R.  Smith,  of  Topeka,  for  appellant. 
O.  M.  Clark,  of  Peabody,  and  W.  H.  Carpen- 
ter, of  Marion,  for  app^lea 

BENSON,  J.  This  Is  an  action  to  recover 
a  reward  offered  for  tbe  arrest  and  oon^*lc- 
,tion  of  a  criminal.  The  appeal  is  from  a 
Judgment  for  the  plaintiff  on  a  demurrer  to 
evidence. 

On  or  about  March  20,  1906,  an  express- 
messenger  on  a  west-bound  train  on  the  Atch- 
ison, Topeka  &  Santa  F^  Railway  in  Marion 
county  was  killed.  The  defendant  offered* 
f 1,000  reward  for  the  arrest  and  conviction 
of  the  party  who  killed  the  messenger.  Tbe 
plaintiff  learned  of  this  offer  early  on  Marcb 
20th,  from  the  agent  at  Peabody,  who  called 
him  In  and  showed  him  a  telegram  contain- 
ing It  He  immediately  went  to  work  on  the 
case,  and  called  up  Newton  giving  notice  of 
two  men  he  suspected,  but  they  wer6  not  im- 
plicated in  the  crime.  Two  special  agents  of ' 
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tbe  d^endant  came  to  Peabody,  where  the 
plaintiff  lived,  and  conferred  with  him  about 
tlie  case  He  sn^ested  that  an  alarm  be 
turned  in  to  notify  the  members  of  the  anti- 
horse  thief  association,  which  was  done.  A 
report  came  in  of  a  ausploloua  character  oat 
tn  the  oDontry,  and  tbe  plaintiff  went  ont  and 
InvesUgated,  and  found  the  suspected  men  to 
be  Innocent  In  the  afternoon  a  telephone  call 
from  Wagner,  a  nearby  station,  informed  the 
plaintiff  that  a  bloody  batcbet  had  been 
fonnd  n«ar  the  railroad.  The  plaintiff  went 
ont  and  took  possession  of  the  hatchet  Tb» 
special  agents  then  requested  the  plaintiff  to 
vatcb  that  end  of  tbe  line  and  r^rt  If  any- 
thing was  fonnd.  Tbe  plaintiff  suggested 
that  It  was  foolish  to  be  looking  for  a  hobo; 
that  In  bis  opinion  the  crime  was  committed 
by  some  express  messenger  who  had  been  dls- 
efaarged  or  some  one  who  knew  as  much 
abont  the  business  as  tbe  nmrdered  man.  On 
Tuesday  morning  the  plalntlfl  went  to  New^ 
ton  on  a  messaiEe  from  one  of  tbe  two  vpe- 
etal  agents  or  from  Hr.  Germain,  a  secret 
service  officer  of  the  railway  company  who 
was  acting  with  them  In  the  matter.  He  had 
worked  with  these  special  agents  before  and 
supposed  that  be  was  wanted  in  ctmnectlra 
with  the  case.  He  was  a  deputy  sheriff  of 
Marlon  county  and  city  marshal  of  Peabody. 
On  reaching  Newton  the  plaintiff  arrested 
C^rr,  tbe  snspected  murderer.  In  a  billiard 
ball  there.  He  described  tbe  aneot  in  bis 
testimony:  "I  had  no  warrant  That  was 
Id  Harvey  county.  I  took  him  Into  custody 
as  the  offender  In  the  matter  wherein  it  was 
alleged  that  somebody  had  murdered  Oscar 
Allen  Bailey.  I  alone  took  Carr  into  my 
charge.  I  went  Into  the  building  and  fetched 
blm  out  alone.  There  was  a  crowd  around 
there,  a  big  crowd  both  In  the  back  of  the 
hall  and  In  front  of  It;  at  least  In  front  of 
tL  At  that  time  It  was  not  known  where 
Mr.  Oscar  Allen  Bailey  was  killed.  I  brought 
him  from  there  (Newton)  to  Marlon  coun- 
ty and  put  him  in  Jail.  •  •  •  I  didn't 
know  Carr  np  to  the  time  I  arreted  him. 
Cummings,  of  Newton,  I  think,  pointed  him 
out  to  me.  Mr.  Long  wenc  as  far  as  the 
stairway.  I  did  not  suggest  to  these  people 
that  Carr  was  the  man  to  be  arrested.  I 
could  not  say  who  suggested  the  propriety  of 
arresting  Carr  for  this  murder.  1  had  all 
my  talk  with  Mr.  Qermalu,  chief  special 
agent  of  the  Santa  F6  road,  who  was  work- 
ing on  the  case.  Q.  Up  to  the  time  yon  ar- 
rested Mr.  Carr,  which  you  say  was  Tuesday 
In  the  afternoon,  what  evidence  bad  you  per- 
sonally gathered  up  against  him?  A.  As 
much  as  the  rest  of  them.  Q.  What  evidence 
bad  you  gathered  against  him?  A.  AH  that 
any  of  them  knew,  that  he  was  in  Kansas 
City  and  came  back  that  ntght  to  Newton.  Q. 
Did  yoo  furnish  that  Information  to  theiu? 
A.  Tbat  was  the  talk.  All  tbe  talk  I  had 
with  anybody  at  Newton  up  to  the  time  the 
arrest  was  made  was  with  Germain.  I  bad 


\  never  seen  Carr  before  titat  Somebody 
pointed  blm  out  and  1  armted  him." 

The  plaintiff  had  no  warrant,  but  took 
carr  Into  custody,  told  him  he  was  charged 
with  murder,  and  took  him  at  once  to  Marlon 
county  and  placed  blm  In  Jail.  Afterwards  a 
complaint  was  made  and  a  preliminary  exam- 
ination was  held,  Carr  was  tried  twice  In  the 
district  court  and  at  the  last  trial  was  con- 
victed of  the  mnrder  of  the  express  messm- 
ger.  The  plaintiff  was  a  witness  for  the 
state  at  the  preliminary  ^aurinatlon.  and 
upon  each  trial  consulting  with  Mr.  Oermain 
and  tbe  public  prosecutors  about  the  conduct 
of  tbe  case,  and  was  active  in  procuring  evi- 
dence tor  which  he  received  no  compensation. 
He  produced  the  hatchet  at  these  trials,  and 
It  was  put  in  evidence.  At  the  last  trial  he 
procured  two  boys  to  go  to  Kansas  City  and 
ride  to  Florence,  one  on  the  rods  and  tbe 
other  on  the  bltad  baggage,  and  produced 
them  In  court  as  witnesses  to  ^w  their 
dirty  and  grimy  condition.  This  was  done 
at  the  instance  of  the  defendant's  representa- 
;  tlves  upon  consultation  with  one  of  the  prose- 
I  cuting  attorneys  to  rebut  the  claim  of  Carr 
I  that  he  had  Journeyed  from  Kansas  City  on 
the  outside  of  the  car;  It  being  further  shown 
that  he  was  neat  and  clean  when  he  alighted 
from  the  car.  The  plaintiff  procured  clothes 
for  the  boys,  accompanied  them  to  and  from 
Kansas  City,  looked  out  for  them  at  each 
stop,  and  took  them  In  a  carriage  from  Flor- 
ence to  the  courtroom.  His  expenfes  were 
paid  by  the  prosecuting  attorney,  presumably 
for  the  defendant  During  the  trials,  and  In 
the  Interval  between  them,  the  plaintiff  was 
looking  out  for  evidence  and  held  several 
consultations  with  the  prosecuting  attorney. 
As  deputy  sheriff  he  had  an  arrangement 
whereby  he  was  to  receive  one-half  the  fees 
upon  papers  sent  to  him  for  service.  He  has 
received  nothing  In  the  Carr  cane.  He  testi- 
fied that  his  one-half  for  the  arrest  of  Carr 
was  coming  to  him. 

The  defendant  offered  on  the  cross-exami- 
nation of  the  plaintiff  to  prove  by  blm  that 
the  express  company  brought  In  witnesses 
from  other  states  who  testified.  Tbe  court 
excluded  the  offer  on  the  ground  that  it  was 
not  proper  on  cross-examination. 

II]  The  defense  Is  based:,  (a)  Upon  the 
proposition  that  It  Is  against  public  policy  to 
permit  a  deputy  sheriff  to  recover  a  reward 
in  such  a  case;  and  (b)  tbat  the  plaintiff  did 
nothing  to  entitle  blm  to  receive  It. 

It  is  contrary  to  public  policy  to  allow  an 
ofBcer  to  recover  a  reward  for  the  perform- 
ance of  an  official  duty.  Matter  of  Russell's 
Application,  51  Conn.  577.  fiO  Am.  Rep.  65; 
Bank  V.  Edmund,  76  Ohio  St  396.  81  N.  B. 
641,  11  L.  n.  A.  (N.  S.)  1170,  10  Ann.  Cas. 
726;  United  States  v.  Mathews.  173  U.  S. 
381.  19  Sup.  Ct.  413.  43  L.  Ed.  738;  34  Cya 
1753.  On  the  other  hand,  no  rule  of  public 
policy  forbids  such  recovery  where  tbe  offi- 
cer is  under  no  obligation  arising  from  bis 
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official  character  to  perform  the  service. 
Sruitb  V.  Vernon  County,  188  Mo.  501,  87  S. 
W.  949,  70  L.  R.  A.  59,  107  Am.  St  Rep.  324; 
Russell  et  aL  t.  Stewart  et  aL,  44  Vt.  170; 
34  Cyc.  1755;  24  Am.  &  Eng.  Encyc  of  L. 
9S3. 

The  general  duties  of  a  sheriff  are  stated 
in  the  following  statute:  "tt  shall  be  the 
duty  of  the  sheriff  and  nndersheriffs  and  dep- 
uties to  keep  and  preserve  the  peace  in  their 
respective  counties,  and  to  quiet  and  wppreas 
all  affrays,  riots  and  unlawful  assemblies  and 
insurrections,  for  which  purpose  and  for  the 
service  of  process  in  civil  or  criminal  cases, 
and  in  apprehending  or  aecoring  any  person 
for  felony  or  breach  of  tlie  peace,  they,  and 
every  coroner  and  constable,  may  call  to  their 
aid  snch  person  or  pasons  of  their  county  as 
they  may  iwm  necessary."  Gen.  Stat  1909. 
i  2197.  Another  statute  provides  that:  "If 
any  person  against  whom  a  warrant  may  be 
issued  for  an  alleged  offense  committed  In  any 
county  shall,  before  or  after  •the  issuing  of 
.  snch  warrant,  escape  from  or  be  out  of  the 
county,  the  sheriff  or  other  officer  to  whom 
such  warrant  may  be  directed  may  pursue  and 
apprehmd  the  party  charged  in  any  oran^ 
in  tlUs  state,  and  for  that  purpose  may  com- 
mand aid  and  exercise  the  same  antliorlty  as 
in  his  own  county."  Gen.  Stat  1909,  |  661S 
(Code  Gr.  Proc.  |  89). 

The  ri^t  and  duty  of  sheriffs  to  make  ar- 
rests without  warrant  for  crimes  cwnmitted 
in  their  presmoe,  and  for  past  Monies  in 
certain  circumstances,  whi<di  xteed  not  now 
be  defined,  may  be  conceded.  1  Bidmp  on 
Criminal  Procedure,  |  188;  Bank  t.  Bd> 
mund,  supra.  But  we  know  of  no  rule  ot 
law  wUch  makes  it  the  official  duty  of  a 
deputy  sheriff  of  a  particular  connty  to  ar- 
rest  a  supposed  felon  in  anothw  oonnty  with- 
out a  warrant  in  tlie  circumstances  liere 
shown.  In  tlie  Dimunds  Gase^  dted  above, 
a  constable  who  liad  made  such  an  arrest 
was  denied  the  right  to  recover  a  reward, 
but  lie  was  acting  within  the  limits  of  hta 
territorial  Jurisdiction.  The  court  said:  "A 
constable,  In  this  state,  is,  by  virtue  of  his 
office,  a  conservator  of  the  peace,  and  what- 
ever he  has  knowledge,  or  specific  informa- 
tion, that  a  felony  has  been  committed  at  a 
particular  locality  within  his  Jurisdiction,  it 
is  clearly  his'  duty  to  take  dlUgrat  and 
prompt  measures  for  the  arrest  and  ai^re- 
henslon  of  the  perpetrators  of  said  crime, 
and  where  ne  does  this,  and  secures  their  ar- 
rest the  law  will  not  hear  him  say,  or  per- 
mit him  to  claim,  that  an  arrest  thus  ef- 
fected, pursuant  to  ofllclal  duty,  was  made 
by  him  In  his  individual  capacity  as  a  pri- 
vate citizen."  Bank  v.  Edmund,  76  Ohio  St 
896.  404.  81  N.  B.  641,  643  (U  U  R.  A.  [N. 
S.1  1170.  10  Ann.  Cas.  726). 

In  Harris  v.  More,  70  Cal.  602,  at  page  503, 
11  Pac.  780,  a  recovery  of  tt,  reward  by  a 
deputy  sheriff  was  affirmed  In  a  case  quite 
similar  to  thla.   The  court  said:  *'Ab  the 


plaintiff  had  no  legal- duty  to  perform,  by 
virtue  of  bis  office  of  deputy  sheriff,  in  re- 
gard to  discovering  the  evidence  and  causing 
It  to  be  produced,  having  no  writ  to  execute, 
and  the  offense  having  been  committed  and 
the  trial  had  out  of  his  county,  we  do  not 
think  the  policy  of  the  law  forbade  bis  re- 
ceiving the  compensation." 

In  Klnn  v.  First  Nat  Bank,  118  Wis,  637, 
95  N.  W.  969,  99  Am.  St  Rep,  1012,  it  ap- 
peared that  an  arrest  of  a  bank  robber  had 
been  made  by  a  dty  marshal  within  the  eitj 
limits.  .  A  statute  made  It  the  marshal's  duty 
to  arrest  without  process  any  person  found 
violating  any  law  of  the  state.  It  was  held 
that  the  marshal  was  not  debarred  because 
of  any  official  duty  resting  upon  him  from 
recovering  a  reward  offered  tor  the  arrest  ot 
the  robber. 

A  similar  decision  was  made  in  Indiana,  In 
Bronnenbei^  v.  Gobnm,  110  Ind.  169,  11  K. 
E.  29. 

It  was  held  In  Davis  v.  Munson,  43  Tt 
676,  5  Am.  Rep.  315,  that  a  deputy  sheriff, 
who  bad  In  his  own  county  arrested  a  per- 
son who  had  broken  jail  in  another  connty, 
was  ottitled  to  a  reward  offered  for  the 
capture  of  the  prisoner.  That  case  was  cited 
and  followed  In  Russell  et  al.  v.  Stewart  et 
al.,  44  Vt.  170,  where  It  appeared  that  an  ar- 
rest was  made  without  warrant  by  a  depnly 
sheriff,  The  report  does  not  state  whetb^ 
the  deputy  made  the  arrest  in  bis  own  coun- 
ty or  In  another.  See,  also,  Kasling  t.  Mor- 
ris, 71  Tex.  584,  9  S.  W.  739, 10  Am.  St  Bepw 
797 ;  and  notes  in  11  L.  B.  A.  (N.  8.)  U70, 
and  10  Ann.  Cas.  729. 

It  is  condnded  that  the  fact  that  the 
plaintiff  vtM  a  deputy  sheriff  of  Marion 
county  whoi  he  arrested  Carr— the  arrest 
having  been  made  in  Harvey  coun^— does 
not  preclude  him  from  recovering  the  re- 
ward. 

[S]  Gmcemlng  the  claim  that  the  plaintiff 
did  nothing  which  would  entitle  blm  to  the 
reward,  it  should  be  obsnved  that  upon  the 
demurrer  to  the  evidence  the  Questlfm  was 
whether  the  evidence  tended  to  iwove  a  per- 
formance of  the  services  stipulated  for.  in 
the  offer;  that  Is,  an  arrest  and  conviction. 
The  arrest  was  made  by  the  plaintiff  alone 
and  is  undisputed,  and  the  conviction  fol- 
lowed. It  cannot  be  said  that  In  a  strict 
literal  sense  any  particular  person  or  per- 
sons convicted  Carr.  That  was  accomplished 
through  the  co-operation  of  the  plaintiff,  tbe 
special  agents  of  the  company,  and  the  pros- 
ecuting officers.  Tbe  court  Jury,  and  wit- 
nesses also  performed  appropriate  functions 
In  bringing  about  the  result  It  was  said  In 
Elklns  v.  Wyandotte  County,  86  Kan.  305, 
120  Pac.  542,  of  an  arrest  as  a  condition  of 
recovery  of  a  reward:  "Since  It  is  not  with- 
in the  power  of  any  citizen,  literally,  to  do, 
by  himself'  or  his  agents,  the  things  speci- 
fied In  tbe  statute  and  In  the  published  offer, 
it  la  held  that  if  he  substantially  nccom- 
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pUshes  the  ftill  objects  of  the  offer,  aided  by 
the  ofBcers  of  the  law  in  the  orderly  per- 
formance of  their  official  duties,  he  has  met 
the  conditions  of  the  contract  and  earned 
the  reward."  Syl.  par.  2.  This  language  Is 
quite  as  applicable  to  a.  conTlctlon  as  to  an 
arrest.  Offers  must,  in  snch  cases,  be  liber- 
ally construed  in  the  sense  in  which  they 
are  ordinarily  onderatood  and  acted  upon 
and  the  purposes  for  which  they  are  Int^id- 
ed.  A  substantial  compliance  is  sufflclent 
Cran^haw  v.  01^  of  Koxbury,  7  Gray 
(Mass.)  374;  HaskeU  r.  Davidson,  91  Me.  488, 
40  Aa  330,  42  1^  R.  A.  1S5,  64  Am.  St.  Sep. 
254. 

It  Is  held  that  the  evidence  tended  to 
prove  tbe  plalidiirB  cause  of  action  and  tha( 
there  was  no  error  in  oTermllnc  the  de- 
mnrrer  tbereta  If  it  ibonid  be  ocnceded 
that  the  district  court  ought  to  have  received 
the  evidence  offered  upon  the  cross-examina- 
tion of  the  plaintiff,  which  was  exduded,  tbe 
result  would  not  be  changed,  tor,  condderlng 
the  part  rejected  as  tfaongli  received,  the  evi- 
dence would  still  tend  to  prove  a  cause  of 
action. 

The  Judgment  la  aflirmed.  All  the  Jne- 
ticee  ooncnrring. 


TOWIiBR  V.  TITLE  GUARANTT  & 
SURBTY  CO. 

<So^«mfl  Gonrt  of  Kansas.  Jan.  11,  1013.) 
(Bvllainu  bv  tU  Court.) 

1.  iHmnuHOB  (I  141*>— iRDEUNirr  Imtm- 
1.ITCK— Bond— Waives  of  Ck>NDiTiONS. 
A  bond  iuoed  by  an  insurance  company 
for  the  purpose  ot  iDdemnifying  an  employer 
against  loss  by  the  fault  of  an  employ^  will  not 
be  beld  invalid  because  not  signed  by  the  em- 
ploy^  although  the  bond  expressly  so  provides, 
vlien  the  bond  has  been  deliveFed  by  an  agent 
of  the  company  to  the  insured  and  the  premium 
collect^  and  when  the  company  has  a  separate 
writing,  signed  by  the  eraployfi,  which  imports 
tbe  same  undertaking  by  tne  employ^  as  would 
his  signature  to  the  bond ;  on  the  contrary,  the 
condition  will  be  held  to  have  been  waived. 

[Bd.  Note^For  other  cas^  see  Insurance, 
Cent  Dig.  U  2S8-262;  DecTDig.  {  141.*] 

1L  IiTsimA.vcB  (I  646*>— Indemnity  Xr8U»- 
ANca— Invalid  Conditions— Waives. 
When  such  a  bond,  containing  a  condition 
which  renders  it  void  at  Its  inception,  is  deliv- 
ered to  the  insured,  and  the  premiam  Is  col- 
lected by  an  aathoriEed  agent.  It  will  be  pre- 
sumed that  the  company  waived  the  condition 
rather  tlian  that  It  intuded  to  perpetrate  a 
famnd. 

Id.  Note. — For  other  eases,  see  Insurance, 
Cent  Dig.  II 1646-1668;  Dee.  Dig.  |  046.*] 

Appeal  from  District  Court,  Johnson 
County. 

Action  by  Leavenworth  Fowler  against  the 
Title  Ooaranty  &  Surety  Company.  Judg- 
xamt  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 


E.  C.  Fletcher  and  H.  M.  Beardaley,  both 
of  Kansas  City,  Mo.,  for  appellant  uuthrie, 
Gamble  &  Street,  of  Kansas  Olty,  Mo^  for 
appellee. 

SMITH,  3.  The  appellant  was,  during  the 
times  referred  to  In  the  action,  a  grain  mer- 
chant residing  at  Kansas  City,  Mo.  During 
1904,  1905.  and  1906  he  had  places  -of  busi- 
ness at  Pine  Bluff,  Ark.,  and  other  places. 
W.  P.  Cooli  was  In  his  employ,  and  he  had 
charge  of  his  business  at  Pine  Bluff.  In 
19Q4  one  Nesbit  of  Kansas  City  was  a  solici- 
tor of  Insurance  employed  by  Mastln,  Dren- 
non  &  Schafer  Company,  who  were  agents 
for  the  appellee  company.  On  June  9,  1901, 
ai^llee,  tlirough  Nesbit.  delivered  to  appel- 
lant a  bond,  No.  18876.  guaranteeing  the 
fidelity  of  Cook.  The  amount  of  the  bond 
was  110,000,  the  premium  paid  $40,  and 
the  term  expired  May  1,  1905.  This  bond, 
among  other  provisions,  contained  the  fol' 
lowing:  "This  bond  •  •  •  will  be  invalid 
and  of  no  effect  unless  signed  by  tbe  employ^. 
*  *  *  And  the  said  employ^  does  hereby 
tor  himself,  his  heirs,  •  «  •  covenant 
and  agree  •  *  •  that  he  will  save,  defend 
and  keep  harmless  the  said  company,  from 
and  against  all  loss  and  damage  *  •  • 
for  or  by  reason  or  in  cousegueuce  of  the 
said  company  having  entered  Into  the  pres- 
ent bond."  The  bond  was  signed  by  Cook 
and  the  appellee  company.  At  the  time  of 
the  making  of  the  bond.  Cook  signed  an  ap- 
plication containing  Interrogatories  and  the 
answers  made  thereto  by  him,  and  also  the 
following  agreement:  "I  hereby  agree  for 
myself,  my  heirs  and  administrators,  in  con- 
sideration of  the  Title  Guaranty  &  Surety 
Company  becoming  surety  for  me  and  is- 
suing bond  applied  for,  or  any  renewal  there- 
of, or  any  further  or  other  bond  hereby  Is- 
sued by  the  said  company  on  my  behalf  In 
my  present  or  any  other  position  In  this  serv- 
ice, to  protect  and  indemnify  the  said  com- 
pany against  any  lose,  damage  or  expense 
ttiat  It  may  sustain  or  become  liable  for  in 
consequence  of  such  guarantee  on  my  be- 
tialf  by  said  company,"  etc. 

Under  date  of  April  20,  1905,  appellee  ex- 
ecuted a  bond.  No.  25420,  like  the  one  above 
described,  expiring  April  1.  1906,  but  Cook 
did  not  sign  in  the  blank  left  for  his  name. 
At  the  same  time  the  appellee  company  exe- 
cuted a  number  of  other  bonds,  guarantee- 
ing the  fidelity  of  a  number  of  other  em- 
ployes of  the  appellant,  none  of  which  were 
signed  by  such  employes.  Except  for  such 
signatures,  all  of  these  bonds  were  fully 
signed  and  on  the  same  printed  form.  Un- 
der date  of  March  22,  1906,  the  appellee  com- 
pany executed  the  following  continuation  cet^ 
tlficate:  "In  consideration  of  the  sum  ot 
forty  and  no/100  dollars  •  •  •  hereby 
continues  In  force  bond  No.  25420  (the  one 
issued  on  W.  P.  Cook  of  date  April  20,  1005. 
as  above  set  out)    •    •    •    for  the  period 
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beglonlng  tbe  1st  day  of  April,  1900.  and  end- 
ing on  the  1st  day  of  April,  1907,  subject  to 
all  tbe  covenants  and  conditlonB  of  said  orig- 
inal bond."  Appellee  also  Issued  like  renew- 
al policies  on  other  employes  of  appellant. 
All  of  the  preminms  were  paid  by  the  appel- 
lant and  received  by  appellee,  and  the  bonds 
and  renewal  certlflcate  delivered  to  appellant 
by  Nesblt  were  put  in  his  safe  by  appellant 
without  being  read  by  him.  The  appellee, 
through  Its  agents,  solicited  appellant  to  se- 
cure such  bonds,  brought  the  documents  to 
appellant,  and  said  nothing  to  appellant  on 
delivery  thereof  Indicating  that  anything 
remained  to  be  done  with  them  to  perfect  or 
complete  them.  Appellant  received  the  same, 
believing  them  to  be  completed  contracts. 

There  is  no  evidence  that  any  other  ai^ll- 
catlon  was  asked  from  Cook  except  the  one 
asked  and  given  when  the  first  bond  was  is- 
sued In  1904.  It  appears  that  appellee  was 
notified  promptly  when  the  loss  was  discov- 
ered, and  that  appellee  wrote  Its  agent  In 
Kansas  City  In  November,  1906,  as  follows: 
"I  inclose  you  a  copy  of  the  emplo^r's  state- 
ment which  was  furnished  us  with  bond  No. 
18S76,  which  was  issued,  our  bond  No.  25420 
having  been  executed  as  a  renewal  of  the 
first  one."  The  court  found  as  a  legal  oon- 
elusion  that  tbe  instrument  Issued  was  not 
a  valid,  binding  contract  for  lack  of  the  sig- 
nature of  Cook,  and  that  such  signature 
thereto  was  not  waived  by  the  appellee. 

11]  The  transaction  in  question  in  this 
case  does  not  differ  in  principle  from  fire  In- 
surance and  perhaps  oth^  kinds  of  tnsur- 
auce.  The  appellee,  through  Its  agents  pre- 
pared a  bond,  wtilch  for  comparison  answers 
the  purpose  of  a  fire  Insurance  policy,  and 
also  prepared  all  other  papers  and  delivered 
them  to  appellant  as  complete  to  meet  the 
purposes  of  tbe  transaction.  The  appellant 
received  them,  paid  the  money  demanded 
therefor,  and  put  them  In  his  safe,  supposing 
ttiat  he  had  an  indemnity  bond.  Had  no  loss 
occurred,  tbe  appellee  might  have  continued 
indefinitely  to  deliver  and  the  appellant  to 
reodive  and  pay  for  indemnity  contracts  not 
signed  by  the  employ^  which,  if  pie  appel- 
lee l8,now  correct,  would  have  been  absolute- 
ly worthless  and  would  have  Imposed  no  obli- 
gation upon  the  appellee,  and  the  aiveliee 
would  probably  not  have  offered  to  return 
the  premiums,  as  it  also  believed  the  con- 
tract valid,  and  that  It  had  fairly  earned 
the  premium.  In  short,  the  appellee  would 
be  selling  sometlilng  supposed  to  be  of  val- 
ue and  to  impose  obligations  on  its  part 
when.  Id  fact,  there  was  no  obligation  cre- 
ated. However  honestly  intended,  this  would 
constitute  a  legal  fraud.  For  the  appellee 
to  deny  the  validity  of  the  contract  after 
It  has  received  the  consideration,  for  tbe 
reason  only  that  the  employ^,  Cook,  did  not 
sign  tbe  bond,  savors  of  fraud.  The  only 
purpose  of  his  signing  the  bond  was  to  in- 
demnify the  appellee  from  any  loss  suffered 
on  his  account.    This  Cook  had  done  by 


signing  the  apiHlcatlon  at  the  Issuance  of 
the  first  bond  as  fully  as  tf  he  bad  signed  the 
second  bond  or  the  extension  certificate 
thereto. 

In  a  similar  case  (General  Ry.  Signal  Co. 
V.  Title  G.  &  S.  Co.,  203  N.  T.  411,  96  N.  E. 
736)  it  is  said:  "While  it  might  be  argued 
tliat  the  authority  of  these  agents  of  the  de- 
fendants was  sufficient  to  waive  the  condi- 
tion of  the  bond  in  question  in  delivering  it 
as  it  was  and  by  receiving  the  premium,  up- 
on the  same  principle  that  insurers  have 
been  held  bound  by  the  acts  of  their  agents- 
in  waiving  conditions  of  a  policy  (McNally 
V.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  396  [33  X. 
B.  475]),  we  have  a  broader  basis  of  facts 
and  circumstances  In  this  ease,  upon  wbicti 
a  waiver  may  securely  rest  It  might  t>e  said 
that  the  objection  to  the  enforcement  of  thia 
bond  went  a  little  further  in  principle,  in 
that  it  went  to  its  completion  as  an  lustru- 
ment,  and  waiver,  therefore,  needed  fuller 
proof  in  the  facts.  However  it  may  t>e,  It 
Is  not  necessary  to  decide  the  point,  for  a 
waiver  by  the  defendant  need  not  rest  upon 
the  fact  alone  of  the  aelivery  of  the  bond. 
The  legal  presnmptioQ  of  a  waiver  may  rest 
upon  the  further  fact  that  the  defendant  had 
in  its  possession,  at  the  time  of  tbe  delivery, 
the  agreement  signed  by  Ellis,  which  was  to 
the  same  effect  as  in  tbe  bond,  and  quite  as 
compr^enslve  as  an  indemnlficatitm  of  the 
defendant  against  any  loss  by  reason  of  go- 
ing upon  the  bond.  The  application  on  be- 
half of  the  plaintiff  was  made  a  part  of  the 
bond;  but  that  of  Ellis  was  not  He  was 
brought  Into  it  by  supplementing  the  usual 
provisions  of  tbe  bond  by  an  agreement  on 
his  part  Acting  for  their  principal,  we  must 
assume  ttiat  the  defendant's  agents  bad  Its 
interests  in  view,  and  that  they  considered 
them  as  well  protected  by  the  separate  cove- 
nant of  Ellis  as  if  he  had  subscribed  to  It 
upon  the  bond.  To  have  insisted  npon  such 
subscription  by  blm  bad  become  unnecessa- 
ry, for  tbe  covenant  in  the  bond  had  ceased 
to  be  of  importance.  All  of  the  facts  and  clr> 
cumstances,  therefore,  conclusively  sui^rt 
the  finding  of  a  waiver.  •  •  *  While  the 
defendant  required  the  employe's  signature 
to  the  bond  aa  a  condition  of  its  validity  as 
an  obligatloh,  as  it  had  the  right  to  do  In 
holding  it  estopped  from  now  Insisting  upon 
the  condition,  it  loses  nothing  but  a  technical 
defense,  which,  if  suffered  to  prevail  in  the 
face  of  facts  and  circumstances  of  the  case, 
would  mean  tbe  lading  of  the  aid  of  the 
court  to  the  pei^etratlon  of  a  fraud.  Jeal- 
ous as  the  law  is  of  tbe  rights  of  a  surety^ 
the  limit  of  its  protection  Is  reached  whoi 
the  surety  Invokes  Its  aid  to  defraud."  • 

Tbe  language  is  apidicable  to  this  case;  tbe 
defense  In  this  case  Is  pnr^  tecbnicaL 
The  addition  of  Cook's  signature  would  glT9 
the  appellant  nothing  that  be  does  not  pos- 
sess under  his  original  contract  ThB  appe- 
lant correctly  twtends  that,  by  delivering 
th«  bond  and  octenslon  oertiflcate  and  coir 
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lectlng  the  price  thereof;  the  appellee  waived 
Cook's  signature  and*  cannot  now  be  heard 
to  deny  such  waiver. 

[2]  When  a  i>ollcy  of  insurance  contains  a 
-condition  which  renders  It  void  at  its  in- 
c^tloQ,  and  this  result  Is  known  to  the  In- 
surer at  the  time  of  the  delivery  of  the  pol- 
icy, as  the  appellee,  through  its  agents,  knew 
of  the  condition  In  this  case,  it  will  be  pre- 
sumed to  have  Intended  to  waive  the  condi- 
tion and  to  execute  a  binding  contract  rath- 
er than  to  have  deceived  the  Insured  into 
thinking  that  he  had  a  contract  of  Indemni- 
ty, when  in  fact  he  had  not,  and  to  have 
taken  bis  money  without  consideration.  The 
Vnowledge  of  appellee's  soliciting  agents  of 
the  conditions  at  the  time  of  the  delivery 
of  the  bond  was  the  knowledge  of  the  ap* 
pellee.  Merchants'  Mnt  Fire  Ins.  Go.  v. 
Harris,  SI  Colo.  9S,  116  Paa  149;  Athens 
MuL  Ins.  Co.  T.  Ledford,  134  Ga.  600,  68  & 
E.  9L 

The  Judgment  of  the  court  Is  reversed,  and 
the  case  Is  remanded,  with  Instructions  to  va- 
cate the  judgment  and  to  render  Judgment  In 
accordance  with  the  finding  of  fact  in  favoi 
of  Fowler  and  against  the  company  for  $3,- 
002.24.  with  Interest  and  coats.  All  the  Jus- 
tloee  concurring. 


BLAGKWELL  v.  BLACKWELL  et  ux.t 

(Supreme  Court  of  Kanns.  Jan.  11, 1813.) 

(Syllaltu9  &tf  the  Court.) 

1  TsusTs  <i  1*)— Real  Psopebtt. 

A  tmBt  in  real  estate  implies  a  holding  of 
the  legal  title  by  one  for  the  benefit  of  another, 
vbo  holds  the  equitable  title. 

[Ed.  Note.— For  other  caies,  see  Trasts,  Cent. 
Dig.  S  1 ;  Dec  Dig.  I  l.« 

For  other  definitions,  see  Words  and  Phrasei. 
VOL  8,  pp.  7119-7124J 

2.  Tbusts  (1 96*Hl3iPLiro  Tbttst— Cbiahon. 

A  conveyance  absolute  In  terms  cannot  be 
defeated  by  a  mere  verbal  promise  to  recoovey; 
and  when  the  circumstances  attending  such  con- 
veyance and  agreement  fail  to  sbow  an  intent 
by  tbe  grantor  to  retain  the  equitable  title  no 
trust  arises  by  implication  of  law. 

[Ed.  Note.— For  otber  cases,  see  Trosta,  Cent 
Dig.  {  148;  Dec  Dig.  S  06.*] 

3.  Tboveb  akd  Convebsion  (S  32*>'-Fbo- 
CEKDi.NOB — Pleading. 

Aa  allegation  that  personal  property  was 
by  a  defendant  converted  to  bis  own  use  indi- 
cates a  right  to  recover  damages  for  such  con- 
version, and  not  a  right  to  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
CoDveraiOD,  CenL  Dig.  U  191-202;  Dec  Dig. 


(AUi^MMl  ByHtihu*  Jtv  EditoHal  Btaf.) 

4.  LmiTATiON  or  AonoNS  (f  32*)— FBocEin- 
inQ»— CoNVKsaiON. 

Where  the  complaint  alleges  the  conversion 
of  petaonal^  in  1902,  the  action  tberefw  in 
1910  ti  barred,  though  there  is  a  prayer  its  an 
accouotlng. 

rFd.  Note.r-For  other  cases,  aee  Limitation 
of  Actlona,  Cent.  Dig.  i|  143-145;  Dec  Dig.  | 


Appeal  from  District  Court,  Lyon  County. 

Action  by  George  Blackwell  against  James 
U.  Bluckwell  and  wif&  From  a  Judgment 
for  defendants,  plalntUZ  appeals.  Affirmed. 

Strotber  &  Campbell  and  J.  G.  Butchlsou, 
all  of  Kansas  City.  Mo.,  and  Vf.  A.  Randolph,  • 
of  Emporia,  for  appellant   Homer  &  Har- 
ris, of  Emporia,  for  aK^ellees. 

WEST.  J.  The  petition  alleged,  in  sub- 
stance, that  the  plaintiff  and  the  defend- 
ant James  L.  Blackwell,  his  brother,  were, 
on  and  prior  to  January  28,  1805,  tbe  Joint 
owners  of  a  half  section  of  laud  in  Lyon 
county;  that  the  defendants  were  husband 
and  wife,  with  whom  the  plaintiff,  not  liiar* 
ried,  was  making  his  home  on  this  land, 
farming  and  cultivating  tbe  same,  and  using 
the  proceeds  for  their  support  and  that  of 
the  parents  of  the  two  brothers,  who  also 
lived  with  them;  that  on  the  date  mention- 
ed plaintiff  executed  and  delivered  to  the 
defendants  a  warranty  deed  for  bis  undivid- 
ed half  of  the  N.  E.  ^  of  the  section,  and 
on  the  20th  day  of  April,  1897,  a  Uke  deed 
for  the  N.  W.  ^;  that  on  January  28.  1895, 
plaintiff  was  Intending  to  go  to  South  Ameri- 
ca, and  desired  that  in  case  of  his  failure 
to  return  the  defendants  should  have  his 
property,  and  entered  into  a  verbal  agree- 
ment with  them,  by  which  be  agreed,  with- 
out consideration,  to  convey  to  them  his  in- 
terest In  tbe  N.  W.  M,  provided  they  would 
agree  to  reconv^  If  be  should  at  any  time 
request  it;  that  tbey  so  agreed,  and  pur- 
suant to  such  agreement  the  deed  to  the 
N.  W.  M  was  made;  that  he  remained  with 
them  until  April  11, 1902,  when  he  went  away, 
and  whea  about  to  leave,  in  order  that  the 
defendants  should  have  his  propoty  if  be 
should  ftill  to  return,  and  also  in  order  ttiat 
they  might  renew  a  mortgage  shortly  to  foil 
due  on  tbe  premises,  he  votally  agreed  with 
them  that  he  would  com'^y  to  them  his  undi- 
vided half  Interest  In  the  N.  B.  upon  thtibr 
verbal  promise  and  agreement  that  they 
would  reconvey  if  he  sturald  so  request;  that 
at  the  time  of  this  conveyance  there  was  a 
mortgage  on  both  quarters  for  about  92.500, 
soon  to  become  due,  and  It  was  agreed  that 
defendants  sliould  execute  a  new  mortgage 
in  order  to  pay  it  off;  tliat  he  went  away 
and  did  not  return  until  1907,  when  he  re- 
quested a  reconveyance,  which  the  defendants 
refused ;  that  ever  since  the  couveyance  the 
defendants  bad  been  In  possession  of  the 
land,  receiving  the  rents  and  profits. 

Tbe  second  cause  of  action  included  the 
allegations  of  tbe  first,  and  alleged  that  there 
was  left  on  the  premises  about  $1,500  worth 
of  personal  property,  the  result  of  tbe  Joint 
efforts  of  tbe  plaintiff  and  his  brother,  In 
equal  shares;  that  defendant  James  M.  Blnck- 
weli  took  possession  thereof  and  converted 
it  to  his  own  use  about  April  11,  1902 ;  and 
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tbat  the  plaintiff  had  never  received  any 
part  thereof  or  proceeds  th^from. 

The  third  canse  of  action  adopted  the  al- 
l^atlons  of  the  first  and  eecond  causes,  and 
alleged  that  afterwards  the  defendants  ex- 
ecuted a  mortgage  on  the  premises,  amount- 
ing to  $5,922,  which  was  a  Hen  on  the  lands, 
leaving  a  balance  on  hand,  after  paying  off 
the  former  Incumbrance,  of  $3,422,  which 
they  converted  to  their  own  use  on  March 
7,  1910.  Plaintiff  prayed  for  an  accounting 
and  for  judgment  for  the  amount  found  due 
blm,  and  that  he  be  declared  the  owner  of 
an  undivided  half  of  the  land,  and  for  par- 
tition. The  defendants  demurred  to  each  of 
the  three  causes  of  action,  which  demurrer 
was  sustained,  and  the  plaintiff  appeals. 

He  argues  that  the  facts  stated  in  the  first 
cause  of  action  show  the  creation  of  an  equi- 
table trust,  which  need  not  be  In  writing, 
under  section  9694  of  General  Statutes  ot 
1909;  that,  as  there  was  already  a  joint 
ownership  of  the  land  and  a  Joint  obligation 
to  support  the  parents,  and  a  like  obligation 
to  take  care  of  the  mortgage,  having  re- 
ceived his  conveyance,  and  having  refused  to 
reconvey  upon  his  request,  the  presumption 
arises  that  the  defendants  took  It  with  fraud- 
ulent intent  and  purpose,  and  therefore  ought 
not  to  be  heard  to  assert  that  the  abs^ce  of 
a  written  agreement  precludes  the  plaintiff 
from  obtaining  relief.  The  defendants  Insist 
that  the  situation  comes  squarely  within  the 
provision  of  the  statute  referred  to,  and  that 
the  plaintiff  cannot  be  heard  to  claim  a  trust, 
unless  he  can  show  written  evidence  thereof. 

As  to  the  second  cause  of  action,  the  de- 
fendants assert  that  the  bar  of  the  statute 
of  limitations  precludes  recovery;  while  the 
plaintiff  contends  that  by  making  the  first 
cause  a  part  of  the  second  a  personal  trust 
was  alleged,  upon  whldi  a  cause  of  action 
would  not  accrue  until  demand  and  refusal; 
that  the  action  was  not  In  tort,  but  on  an 
Implied  contract,  and  having  been  begun 
within  tiiiree  years  was  In  tlm& 

As  to  the  third,  the  plaintiff  argues  that 
the  action  was  begun  within  two  years  after 
the  alleged  conversion,  and  that  the  $3,422 
l8  really  a  part  of  the  land  in  controversy, 
and  th^efore  depoids  upon  his  right  to  re- 
cover upon  the  first  cause  of  action,  which 
dependence  is  conceded  by  the  defendants. 

The  language  of  the  statute  is:  "No  trust 
concerning  lands  exc^t  anch  as  may  arise 
by  implication  of  law  shall  be  created,  un- 
less in  writing  signed  by  the  party  creating 
the  same,  or  by  his  attorney  ttira«to  law- 
fully authorized  in  wrlUng."  Qen.  Stat.  1909, 
§  9G94. 

(11  What  Is  a  trust?  "A  trust  has  been 
variously  defined  as  *  *  *  a  holding  of 
property,  subject  to  a  duty  of  employing  it, 
or  allying  its  proceeds,  according  to  direc- 
tions given  by  the  person  from  whom  it  was 
derived;  a  right  of  property,  real  or  per- 
sonal, held  by  one  party  tot  the  benefit  of 


another;  and  an  equitable  right,  tiUe,  or  In- 
terest in  property,  real  or  i>ersonaI,  distinct 
from  the  legal  ownership  thereof.  •  •  « 
In  Its  simplest  elements  a  trust  is  a  con- 
fidence reposed  In  one  person,  called  the  trus- 
tee, for  the  I>eneflt  of  another,  called  the 
cestui  que  trust,  with  respect  to  i^operty 
held  by  the  former  for  the  benefit  of  the  lat- 
ter. It  implies  two  estates  or  interests,  one 
equitable  and  one  legal,  and  is  said  to  exist 
where  the  property  is  conferred  upon  and  ac- 
cepted by  one  person  on  terms  of  holdlog, 
using,  or  disposing  of  It  for  the  benefit  of 
another.''   39  Cyc.  17. 

In  National  Bank  v.  Blllcott,  Assignee,  81 
Kan.  173,  176,  1  Pac  683.  It  was  said  that 
a  trust  Is  an  equitable  right,  title,  or  Interest 
in  proper^,  real  or  personal;  the  legal  title 
being  in  some  otiier  person.  Express  trusts 
in  real  estate  are  those  created  by  direct  and 
positive  act  of  the  parties,  evidenced  by  some 
writing.  Ingham  v.  Bumell,  31  Kan.  333,  2 
Pac.  804.  Implied  trusts  are  those  which  are 
dedudble  from  the  transactions  of  the  par> 
ties.  Caldwell  v.  Mattbewson,  67  Kan.  262, 
45  Pac.  614.  Bouvler  defines  an  implied 
trust  as  one  deduclble  from  the  nature  of 
the  transaction  as  matter  of  int^t,  or  whldi 
Is  superinduced  upon  the  transaction  by  op- 
eration of  law  as  matter  of  equity,  independ- 
ent of  a  particular  intention.  3  Words  and 
Phrases  Jud.  Def.  2611,  2612. 

In  Newell  v.  Newell,  14  Kan.  202,  the 
grantee,  by  false  and  fraudulent  representa- 
tions, obtained  the  deed,  which  was  made 
with  the  understanding  that  the  grantee  was 
to  sell  suflident  to  pay  grantor's  debts,  and 
then  to  reconvey  the  remainder  to  him;  the 
grantor  being  about  to  enter  the  military 
service  of  the  United  States.  It  was  held 
that  under  the  facts  shown  the  conveyance 
should  be  set  aside  because  obtained  by 
fraud,  and  for  the  further  reason  that  it  was 
without  consideration,  and  that  the  defend- 
ant had  lost  nothing  by  the  transaction. 

It  was  said,  in  Bartholomew  t.  Guthrie,  71 
Kan.  706,  710,  81  Pac  491,  that  the  convey- 
ance was  presumably  made  to  facilitate  some 
compromise  of  a  pending  suit;  the  under- 
standing being  that  the  grantee,  their  attor- 
ney employed  to  protect  their  Interests,  should 
Institute  and  prosecute  a  certain  suit  and  pay 
over  to  the  grantors  the  fruits  of  the  litiga- 
tion. It  was  held  in  that  case  that  the  law 
would  imply  a  trust  so  long  as  the  title  was 
held  by  the  grantee,  or  any  of  the  proceeds 
when  It  was  converted. 

In  Lehrting  r.  Lehrling,  84  Kan.  766,  at 
page  770, 115  Pac.  SSB,  at  page  667,  the  chil- 
dren wrote  to  the  father,  who  had  g<me  to 
Germany,  to  convey  the  land  to  them,  in  or- 
der that  thcgr  might  borrow  the  money  neces- 
sary to  make  ft  certain  aettlonrait  arlslBg 
out  of  divorce  proceedings  between  him  and 
his  wife,  which  was  done.  After  he  had  re- 
turned and  be«i  In  possession  of.  the  land 
about  13  years,  it  was  held  that  he  coald 
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qaiet  his  title,  for  the  reason  that  the  gran- 
tees took  the  legal  title  In  trust  to  raise  the 
required  money  for  the  father's  use,  and 
that  snch  trnst  arose  by  Implication  from 
the  circumstances  shown.  It  was  said :  "The 
letter  and  deed,  however,  in  connection  with 
all  the  drcomstancea,  are  snfficlent  to  show 
a  trust  by  Implication  of  law.  The  appel- 
lants having  asked  for  the  conveyance  for 
the  purpose  stated  in  their  letter,  and  their 
requests  having  been  complied  with,  a  trust 
might  fairly  be  implied  to  hold  the  l^al  title 
for  ,  the  purposes  named." 

In  De  Mallagh  v.  De  Mallagh,  77  Gal.  126, 
19  Pac  256,  an  agent  Intrusted  with  a  farm 
for  sale  received  the  proceeds  of  the  produce 
thereof,  and  redeemed  or  purchased  a  lot  be- 
longing  to  his  principal,  and  it  was  held 
that  he  should  be  deemed  a  trustee.  Kimball 
v.  Tripp,  136  Oal.  631.  69  Pac  428,  Is  another 
case  of  a  conveyance  being  made  to  an  agent, 
whereby  a  trust  was  Implied,  although  not 
expressed  in  writing. 

In  Koefoed  v.  Thompson,  73  Neb.  128,  102 
N.  W.  268,  the  parties  had  been  partuers,  and 
bad  Jointly  purchased  the  land  in  question, 
each  contributing  one-half  of  the  first  pay- 
ment, then  afterwards  borrowed  money  to 
complete  the  payment,  taking  a  joint  deed, 
giving  two  notes  secured  by  mortgage.  The 
defendant  went  into  sole  possession,  and  the 
plaintiff  left  with  him  a  considerable  amount 
of  personal  property  to  be  sold  and  applied 
to  the  payment  of  his  half  of  tbe  mortgage 
debt,  and  then  went  on  a  visit  When  the 
balance  of  the  debt  became  due,  he  executed 
a  quitclaim  to  the  defendant  for  the  sole  pur- 
pose of  fffl*w*»g  him  to  renew  the  mortgage, 
upon  a  Terbal  agreement  that  he  would  se- 
cnre  the  money  and  redeem  the  land  from 
ttw  mmtgage  foreclosnie  for  their  Joint  beste- 
fit  and  account  for  one-half  the  rents  and 
proflta,  and  In  dne  time  reconvey  to  tbe  plain- 
Ufr  bis  half  Interest  It  was  held  that  this 
serleB  ot  transactions  Involved  not  only  a 
tnuteeshlp,  bnt  an  agency,  and  that  the  plain- 
tiff was  (mtttled  to  recover  ;  that  the  betrayal 
of  tbe  confldmce  repomH  by  the  plaintiff 
was  snfBtdcot  to  raise  the  presumption  that 
tlie  defendant  Intoided  from  the  first  to  de- 
fnind  his  partnw  out  of  his  Interest  In  tbe 
land,  and  to  give  rise  to  a  constmctlTe  tmst 

In  Brison  t.  Brlson,  79  Oat  B2S,  17  Pac. 
680,  7  Am.  St  Rep.  189,  a  husband  was  the 
owner  of  ^perty  on  whldi  there  was  a 
mortgage,  and  In  order  to  raise  money<  to  pay 
It  off  be  determined  to  go  to  Ai^^ona'  ud 
engage  In  business,  and  desired  to  make  a 
will,  so  that  the  property  shonld  go  to  bis 
wife ;  but  influenced  by  ber  wish  to  save  the 
expense  of  probate  proceedings  and  relying 
apon  her  parol  promise  that  she  would  re- 
convey  npoA  request  he  made  a  deed  to  her. 
It  was  allegied  that  he  was  Induced  to  make 
tbe  deed  by  her  promise,  which  was  made 
with  Intent  on  her  part  to  deceive,  and  did 
dec^TCk  bioi.   It  was  held  that  be  was  en- 


titled to  a  reconveyance;  the  court  finding 
that  the  promise  was  made  without  any  in- 
tention of  performing  It  and  was  thereby  a 
species  of  actual  fraud. 

[21  The  foregolDg  are  the  cases  mainly  re- 
lied on  by  the  plaintiff,  and,  except  the  last 
one,  are  all  instances  of  the  conveyance  of 
the  mere  legal  title  with  no  Intentiou  that 
the  actual  ownership  should  pass.  A  careful 
examination  of  tbe  petition  now  under  con- 
sideration shows  that  the  plaintiff  made  an 
absolute  conveyance  to  the  defendants  upon 
the  verbal  agreement  to  reconvey  if  he  should 
so  request  which,  technically  speaking, 
amounts  to  a  conveyance  upon  verbal  con- 
dition subsequent  While  he  pleads  that  he 
desired  the  defendants  to  have  the  property 
In  case  he  should  not  return,  still  he  alleges 
the  agreement  to  have  been  tbat  they  were  to 
reconvey  if  he  should  so  request  There  is 
no  allegation  that  It  was  tbe  Intention  or 
understanding  that  the  property  should  re- 
main his  equitably,  and  that  they  should  hold 
tbe  mere  legal  title  until  something  was  done 
or  some  condition  fulfilled.  The  relations 
were  as  confidential  on  one  side  as  on  the 
other ;  and  wliile  it  Is  suggested,  though  not 
alleged,  that  the  parents  were  dependent  on 
the  parties  for  their  support,  and  that  the 
refusal  to  reconvey  Indicates  an  original  in- 
tention to  defraud  the  plaintiff,  it  might  with 
equal  consistency  be  regarded  as  a  decision 
on  the  .part  of  the  brother  to  go  to  another 
country  to  seek  his  fortune,  and  by  turning 
the  property  over  to  the  defendants  relieve 
himself  from  further  care  of  the  parents  and 
fnrthw  responsibility  for  the  mortgage  debt 
So  that  there  Is  nothing  In  the  drcomstancea 
allied  which  lOiows  any  duty  to  reconvey, 
except  the  mere  verbal  promise.  This,  of 
course,  Is  Inanffldent  as  a  basis  for  an  ex- 
press tmst  (Gee  v.  ThrallklU,  40  Kan.  178, 
2S  Pac  688),  and  also  Inanffldent,  In  and  ot 
Itself,  to  raise  an  Implied  tmst  The  Brlson 
Case  last  dted,  while  giving  considerable 
siqiport  to  tbe  plalqjtlfrs  contention.  Is  dis- 
similar as  to  the  facts.  There  tbe  land  orig- 
inally belonged  to  tbe  husband,  and  bla  In- 
tention to  make  a  will,  so  that  It  would  all  go 
to  the  wife  at  his  death,  was  changed  by  ber 
request  to  make  a  deed  and  her  promise  to 
reconv^,  all  of  which  showed  an  Intention 
and  desire  on  bis  part  to  reteln  the  real 
titie  to  tbe  property  during  his  life.  Here 
the  land  was  owned  Jointly  by  the  parties, 
and  seemingly  without  any  solicitetion  by  the 
defendants  pbUntUf  saw  fit  to  convey  his 
share  to  them.  In  view  of  bla  Intended  de- 
parture so  that  tbe  entire  property  should  be 
absolutely  theirs,  unless  and  until  he  shonld 
at  some  future  time  return  and  request  a 
reconveyance.  We  must  hold,  therefore,  that 
the  demurrer  was  proptfly  sustained  as  to 
the  first  cause  of  action. 

[3, 4]  If,  as  the  plaintiff  alleges,  the  peraon- 
al  property  was  converted  by  the  defendants 
In  1902,  the  action  begun  In  1910  was  barred. 
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Had  the  plaintiff  alleged  and  relied  upon  a 
continued  partnership  ownership  of  tUs  per- 
sonalty and  simply  prayed  for  an  accounting, 
a  different  rale  might  apply;  but,  having 
elected  to  treat  his  share  of  the  personal 
property  as  converted  by  tbe  defendants  more 
than  three  years  before  the  suit,  it  must  be 
held  to  have  been  begun  too  late.  The  prayer 
at  tbe  close  of  the  petition  for  an  accounting 
may  have  been  intended  to  refer  only  to  the 
money  raised  by  the  renewal  mortgage,  but 
if  Intended  to  ask  for  an  accounting  as  to 
the  personal  property  It  was  Inconsisteut 
with  the  allegation  of  its  conversion,  whldi 
would  mean  an  actioh  for  damages,  and  not 
one  for  an  accoonting.  There  Is  no  allegation 
that  a  demand  for  a  share  of  the  personal 
property  was  ever  mad^  or  refused,  or  that 
any  promise,  agreement,  or  demand  was 
made  concerning  anything  but  the  land. 
Hence  making  Uie  first  cause  of  action  a 
part  of  the  second  did  not  help  the  situation. 

The  third  cause  of  action  being  bound  up 
with  the  first,  there  was  no  error  in  sustain- 
ing the  demurrer  to  the  oitire  petition. 

The  Judgment  I>  affirmed.  All  the  Justices 
concurring. 


COWLB8  T.  SCHOOL  DIST.  MO.  88,  SHAW- 
NEE COUNTT.t 

(Supreme  Court  of  Kansas.    Jan.  11,  lOlSJ 

(EpUahv$  ly  the  Court.} 

1.  Schools  and  School  Disiriois  (|  97*)— 
Bonds  —  Autuobitt  to  laBum  —  Pinrxon  — 

SlOKATUSB— WrrRDBAWAU 

Under  chapter  267,  Laws  of  1911^  which 
authorizes  tbe  voting  and  issuance  of  bonds  for 
the  building  of  scboolhouses  In  cities  and  school 
districts  in  excess  of  tbe  amount  jwrmlssible 
under  limitations  In  force  when  tbe  act  was 
passed,  provision  Is  made  that  the  permission 
to  vote  an  excess  amount  must  be  obtained 
from  the  board  of  school  fund  commissioners 
of  tbi!  state  through  a  petition  of  one-half  ot 
the  electora  of  the  district,  asking  the  board 
of  education  or  Bcbool  district  board  to  apply 
to  the  state  board  for  tbe  desired  permission; 
and  it  U  herein  Md  that  the  purpose  of  the 
petition  of  the  electors  has  been  subserved 
when  it  has  been  presented  to  tbe  school  dis- 
trict board,  and  the  prayer  of  the  petition  is 
granted;  and  it  is  also  held  that  tbe  electors 
who  signed  the  petition  asking  the  achool  dis- 
trict board  to  make  the  application  to  the 
state  board  have  do  right  to  withdraw  their 
names  from  tbe  petition  after  it  Is  presented 
to  and  final  action  has  been  taken  thereon  by 
tbe  school  district  board. 

[Ed.  Note.—For  other  cases,  see  Schools  and 
School  nistricte,  Cent  Dig.  H  224-232;  Dec. 
Dig.  §  97.*] 

2.  Schools  and  School  Distbicts  (8  97*)— 
Excess  Bonds— Authobitt  to  Issns— Sig- 
natures—Attachueni  BT  AOBNT. 

Signatures  to  such  a  petition  may  be  legsl- 
ly  attached  by  an  agent  of  the  petitioner. 

SCd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts.  Cent  Dig.  H  224r-232;  Dec. 
Dig.  i  97.*) 


3.  Schools  avd  Sohool  Distbxots  Q  97*)— 
School  Buiuinq  Bonds— Issdahcb— ex- 
cess—PErmoN  TO  BCHOOI.  FUHD  COHHU- 
BI0NKB8. 

In  the  petltioQ  and  order  of  permission 
herein,  the  full  smonnt  of  additional  bonds 
permissible  under  the  act  of  1911,  c.  257,  was 
asked  for  and  allowed  substantially  in  the  lan- 
gnue  of  tbe  statute;  and  they  are  held  to  be 
sufficiently  definite  as  to  the  amount  ot  bonds 
desired  and  to  be  voted  upon,  and  also  that  the 
proceedings  up  to  and  including  tbe  vote  upon 
the  bonds  were  in  substantial  oontormltsr  with 
the  statutory  requlremento. 

SQd.  Note.— For  other  case%  see  Sdiools  and 
ool  Districts,  Gent  Dig.  ||  224-232;  Dea 
Dig.  I  97.*] 

Appeal   from  District  Court,  Shawnee 

County. 

Suit  by  H.  B.  Gowles  against  Sdiool  Df»- 
trlct  No.  88,  Shawnee  County,  to  restrain  a 
bond  Issue.    Judgment  for  Pendant,  and 

complainant  appeals.  Affirmed. 

W.  H.  Cowles,  of  Top^,  for  appellant. 
Stone  ft  McDermotU  of  Topeka,  Cor  aiv^Ueo. 

JOHNSTON,  <X  J.  This  was  an  unsuccess- 
ful attempt  to  obtain  an  order  enjoining  the 
Issuance  of  school  district  bonds.  The  ap- 
pellant's attack  on  the  execution  and  sale  of 
the  bonds  proposed  to  be  issued  was  based 
upon  the  claim  that  the  Initial  steps  bad  not 
beoi  regularly  taken.  Tla  dtetrl<A  adjoins 
thb  dty  of  Topeka,  has  a  iwopaly  valnation 
of  ¥447,850,  and  contains  about  218  qualified 
electors.  A  movement  to  secure  the  building 
of  a  new  B<diooIhouse,  to  cost  about  910,000, 
was  started.  Under  the  law  (Qen.  St  1909. 
I  7631)  the  Issue  ot  bonds  was  limited  to  1% 
per  cent  of  the  taxable  twoperty  of  the  dis- 
trict unless  permission  to  vote  a  larger  sum 
was  obtained  from  the  board  of  stdiool  fund 
commissioners  of  the  state.  By  a  recent  act 
of  the  Legislature  (Laws  1911.  c.  257)  that 
board  Is  empowered  to  grant  to  a  dty  or 
st^ool  district  tbe  authority  to  Issue  bonds 
for  the  erecOon  of  school  buildings  "to  an 
amount  of  not  more  than  fifty  per  cent  In 
excess  of  and  In  addition  to  the  amount  of 
bonds  that  may  be  voted  under  Uwa  now 
in  foroa**  Under  the  general  limitation  ot 
1%  per  cent  of  the  taxable  propwty  of  tbe 
district,  the  appellee  could  Issue  bonds  to 
the  amount  of  about  98,700.  To  enable  the 
district  to  vote  and  Iraue  the  necessary 
amount  to  build  a  schoolhouse  costing  flO,- 
000,  the  electors  preeeuted  a  petition  to  tbe 
sdiool  district  board  on  April  24, 1912.  Tbey 
asked  that  board  to  apply  to  the  school  fund 
commla^ners  for  permission  to  Issue  bonds 
for  the  building  of  a  new  sctaoolhouse  In  "an 
amount  not  more  than  fifty  per  cent  In  ex- 
cess of  and  In  addition  to  the  amount  <^ 
bonds  that  may  he  voted  under  the  laws  now 
In  forca**  The  petition,  whldb  cmitalned 
119  names,  was  received  and  g^nted  by  the 
school  district  board,  and  that  board,  on 
May  1,  1912,  made  a  formal  application  to 
the  board  of  school  fund  commtesioners  for 


•For  other  cases  see  sams  toplo  and  lecttoD  NUHBEB  In  Dee.  Dig.  ft  Am.  Dig.  Ksy-No.  Series  a  R«'r  Indexes 

t  Rebearfng  denied  Febmary  U,  UllL 


Digitized  by 


KUL) 


OOWUS  T.  SCHOOL  DIST.  NO.  88 


177 


aathorltr  to  Issue  bonds  In  excess  of  tbe 
amount  iwoTlded  for  under  tbe  general  lim- 
itation. After  tbe  petition  of  the  electors 
had  been  granted  and  the  ai^^lication  of  the 
school  district  board  was  pending  b^ore  the 
state  board,  a  noftiber  of  electors  presmted 
a  protest  against  the  granting  of  permission 
to  Issue  the  additional  bonds,  and  some  of 
those  protesting  bad  previously  signed  the 
petition  to  the  school  district  board.  The 
state  board  appears  to  have  treated  the  peti- 
tion to  tlie  s<Aool  district  board  as  If  It  bad 
been  addressed  to  the  state  board  Itself,  and 
names  were  permitted  to  be  added  to  and 
withdrawn  from  the  petition  at  the  request 
of  electors.  Some  of  those  who  attempted 
to  withdraw  thdr  names  from  the  petition 
at  a  later  time  asked  to  have  them  rein- 
stated, and  some  who  had  not  signed  the 
petition  originally  asked  to  have  their  names 
added  to  it-  At  the  end  of  the  parley  the 
state  board  considered  the  wants  and  neces- 
sities of  tbe  district,  and  subsequently  made 
a  finding  that  tbe  existing  conditions  war- 
ranted the  granting  of  tbe  permission  asked 
for;  and  it  thereupon  authorized  tbe  calling 
of  an  Section  for  the  Issuance  of  bonds  In 
an  amount  not  exceeding  the  limitation  fixed 
In  diapt^  257  of  the  Session  Laws  of  1911, 
under  the  provisions  of  which  the  order  was 
granted.  Under  this  order  a  call  was  issued 
for  an  election  to  vote  bonds  in  the  amount 
of  110,000,  and  on  June  15, 1012,  tbe  election 
was  b^d,  and  tbe  result  was  that  100  electinrs 
voted  In  favor  of  the  proposition  and  01 
against  it 

In  this  proceeding  an  attack  was  made 
opon  tbe  BOffldoicy  of  the  petition  to  tbe 
BCbool  district  board,  in  which  that  board 
was  asked  to  apply  to  the  state  board  for 
permlssim  to  issue  btmda  In  excess  of  that 
allowed  under  tbe  graezHl  limitation.  First, 
It  Is  claimed  that  it  was  not  legally  signed  by 
tbe  requisite  nnmbor  of  electors.  In  ctiapter 
2ST  of  the  lAws  of  lOU  it  is  provided  that 
the  petition  to  the  sdiool  district  board  diall 
be  signed  by  at  least  one^balf  of  the  electoia 
A  petltiiHi  was  resented  to  that  board  wbldi, 
on  Its  fko^  appeared  to  be  snfflci«it  It  was 
iwesented  and  allowed  without  challenge  of 
its  sufficiency  or  opposition  of  any  kind. 

[t]  There  Is  an  attack  on  the  petition  be- 
cause a  number  of  tbe  signatures  were  not 
antograi^ile.  Some  of  the  names  attadied 
to  tbe  prtition  were  signed  by  the  husband 
■or  wife  OT  some  other  agent  of  tbe  petltion- 
er,  and  were  signed  In  the  presence  of  tbe 
p^ti<Mier,  or  by  his  verbal  authority.  Tbe 
statute  does  not  require  that  each  petition- 
er shall  perform  the  physical  act  of  attach- 
ing bis  name  to  the  petition,  and  in  the  ab- 
sence oC  such  a  requirement  no  reason  is 
sea  why  a  pereon  may  not  cause  his  name 
to  be  attached  to  such  a  petition  by  another. 
Indeed,  we  have  a  statute  which  contem- 
plates that  the  names  of  persons  will  be  sign- 
ed to  petitions  addressed  to  officers,  courts, 
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and  Legislature  by  others,  and  therein  it  Is 
made  an  offense  to  do  so  without  authority 
from  tbe  person  whose  name  Is  signed.  Oen. 
St  1900,  t  2849.  Of  course,  those  signed 
without  authority  or  ratification  are  with- 
out effect  but  under  tbe  provision  In  ques- 
tion ic  Is  enough  If  tbe  signing  was  done  by 
an  agent  with  the  authority  of  the  petition- 
er, and  in  such  a  way  as  to  be  his  act;  and 
It  devolves  on  those  who  allege  a  lack  of  au- 
thority to  prove  the  claim.  People  ex  rel. 
Brownell  v.  Assessors,  193  N.  T.  248,  86  N. 
R.  466;  People  ex  rel.  Holler,  Agt,  v.  Board 
of  Contract,  etc.,  of  the  City  of  Albany,  2 
How.  Prac.  (N.  S.)  423;  Allen  v.  aty  of  Port- 
land, 35  Or.  420.  58  Pae.  509;  Bd.  of  Im- 
provement DIst  V.  Offenhauser,  84  Ark.  257, 
105  S.  W.  265;  Portsmouth  Savings  Bank  v. 
City  of  Omaha,  67  Neb.  60,  03  N.  W.  231 ;' 
City  of  Columbus  v.  Sohl,  44  Ohio  St  479,  8 
N.  K  289;  Tibbetts  v.  Street  Ry.  Co.,  153 
111.  147,  38  N.  E.  664;  Merrltt  v.  City  of 
Kewanee,  175  III.  037,  61  N.  E.  867;  Day  v. 
Fairview.  62  N.  J.  Law,  621,  48  AtL  S78; 
28  Cyc.  077. 

After  final  action  upon  tbe  petition  had 
been  taken  by  the  sdiool  district  board,  and 
the  application  was  pending  before  the  state 
board,  an  attempt  was  made,  as  we  have 
seen,  to  withdraw  and  add  names  to  the  peti- 
tion ;  but  it  was  not  then  open  for  withdraw- 
als and  additions.  The  Initiatory  step  Is 
taken  by  the  electors,  and  tta^r  petition  is 
addressed  to  the  school  district  board,  and 
not  to  the  state  board.  The  action  of  tbe 
state  board  is  Invoked  by  tUe  aM>Ucation  of 
the  scbool  district  board,  and  notice  of  the 
filing,  of  tbat  an^catlon  is  required.  The 
state  board  does  not  base  its  finding  and 
Judgmeoit  on  tbe  petition  to  tbd  school  dis- 
trict board,  but  it  fixes  a  day  for  a  bearing; 
and  the  erldeoce  then  offered,  under 

rules  which  it  [urescrlbes,  tlie  application  is 
either  granted  or  denied.  The  pncpoee  of 
the  petition  la  to  move  tbe  school  district 
board  to  make  the  application  to  the  state 
board  and  that  porpose  had  been  subSOTved 
whai  the  prayer  of  the  petition  was  granted 
and  tlw  application  made.  At  that  time  no 
petitioner  had  added  or  withdrawn  his  lume 
from  the  petition ;  nor  had  any  protest  been 
made  against  the  making  of  the  application. 

[1]  In  regard  to  the  time  within  which  a 
petitioner  who  has  changed  bis  mind  may 
withdraw  his  name  from  a  petition,  there  is 
a  dlfferuice  of  judicial  opinion,  in  some 
cases  it  has  been  held  that  withdrawals  may 
only  be  made  while  a  petition  is  in  circula- 
tion, and  before  it  has  been  filed  or  presented 
for  action.  Some  hold  that  withdrawals 
may  be  made  until  the  petition  has  been  filed 
and  Jurisdiction  has  attached,  but  that  with- 
drawals will  not  be  allowed  which  would  de- 
feat jurisdiction.  A  greater  number  of  the 
authorities  apply  a  more  liberal  rule,  which 
permits  a  petitioner  to  withdraw  bis  name 
at  any  time  before  final  action  Is  taken  upon 
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tbe  petition  by  the  officer,  board,  or  tribunal 
to  which  it  Is  presented.  In  a  number  of 
the  cases  the  right  of  withdrawal  is  regulat- 
ed by  statutory  enactment;  and  consequently 
th««  are  cases  which  fix  the  termination  of 
that  right  at  a  point  Intervening  between  the 
presentation  of  the  petition  and  Qnal  actloti 
thereon.  Grinnell  v.  Adams,  34  Ohio  St.  44; 
Selbert  v.  Lovell,  92  Iowa,  507,  61  N.  W. 
197 ;  Orcutt  Relngardt,  46  N.  J.  Law,  337 ; 
Bordwell  v.  DUls,  70  Ark.  176,  66  S.  W.  646; 
State  ex  rel.  Hawl^  v.  Board  of  Sup'rs  of 
Polk  County  and  Another,  88  Wis.  365,  60 
N.  W.  266;  Noble  v.  Vincennes,  42  Ind.  126; 
Webster  v.  Brldgewater,  63  N.  H.  296  ;  Llt- 
tell  V.  Board  of  Supervisors  of  Vermilion  Co., 
198  lU.  205.  66  N.  E.  78;  Snedeker  v.  Matter 
Drainage  District^  124  lU.  App.  380.  Id  case 
note  to  Sim  v.  Rosholt  (16  N.  D.  77,  112  M. 
W;  60),  11  L  a.  A  (N.  S.)  372,  a  great  num- 
ber of  antborltles  on  the  subject  are  col- 
lected. 

In  State  ex  rel.  v.  Eggleston,  34  Kan.  714, 
10  Fae.  6,  a  question  of  tbe  right  to  with- 
draw names  from  a  petition  for  the  removal 
of  a  comity  seat  was  considered ;  and  It  was 
said  to  be  ttie  duty  of  the  board  of  county 
temmlsBioners  to  strike  from  tbo  petltlMi  tbe 
namea  of  all  signers  who  asked  for  such 
withdrawal  before  final  action  was  taken  on 
ttie  petition.  This  view  accords  with  most 
of  tbe  authorities.  I\^owlng  tbat  rale,  It  la 
clear  that  fbe  right  of  a  pettttoner  to  witbr 
draw  his  name  could  not  be  exercised  after 
tite  8cho<tf  district  board,  to  whldi  the  petl> 
iion  was  preeented,  bad  taken  final  action 
tbereon.  It  Is  unnecessary,  tharefore,  to 
Consider  the  regularity  of  the  changes  that 
were  made  while  the  matter  wm  pending 
before  tbe  state  board.  It  may  be  said,  how- 
ever, that  afteif  the  dunges  had  all  been 
made  by  withdrawal,  addltUm,  and  relnatate- 
m&it  of  names  during  the  pendency  of  the 
application  before  tbe  state  board  it  still 
contained  the  names  of  more  than  one-balf 
of  the  electors  of  flie  district 

[S]  There  is  a  contention,  too,  that  the  pe- 
tition was  defective,  because  it  did  not  aak 
the  school  district  board  to  apply  for  permis- 
sion to  Issue  a  definite  amount  of  bonds,  and 
also  that  the  permission  Itself,  which  was 
granted  by  tbe  state  board,  did  not  state  a 
definite  amount  As  we  hare  seen,  the  peti- 
tioners used  tbe  statutory  language,  and 
asked  for  the  additional  50  per  cent  auQior- 
Ized  by  the  act  of  1911.  It  is  said  that  in 
asking  for  an  excess  of  the  amount  "that 
may  be  voted  for  by  the  laws  now  in  force" 
they.  In  effect,  asked  for  an  issue  of  $15,000; 
that  Is,  50  per  cent  In  excess  of  the  amounts 
authorized  under  both  the  general  and  the 
exceptional  limitations.  It  is  reasonably 
clear  from  tbe  use  of  the  language  of  tbe  act 
of  1911  they  intended  that)  the  application 
should  be  made  for  50  per  cent  more  than 
could  be  voted  under  tbe  general  limitation 


which  was  in  force  when  the  later  statute 
was  enacted.  The  natural  Interpretation  of 
the  petition,  as  well  as  the  order  of  the  state 
board,  was  that  the  request  for  the  permis- 
sion, as  well  as  tbe  permission  Itsdf,  fixed 
tile  maximum  amount  authorized  by  the  act 
of  1011.  Without  that  act  only  $6,700  could 
have  been  voted  by  the  aK>ellee,  but  imder 
its  provisions  and  the  permission  of  tbe  state 
board  authority  was  given  to  increase  tbe  is- 
sue by  adding  to  the  $6,700  dolvable  from 
the  1^  per  cent  of  the  taxable  valuation  GO 
per  cent  of  that  sum,  whldi  is  substantial- 
ly $3,300;  and  the  two  together  constituted 
the  amount  wblcb  the  district  determined, 
at  its  annual  meeting,  should  be  expended 
on  tbe  new  schoolbouse.  That  was  tbe  view 
tak^  by  the  school  district  board  in  maklpg 
its  application  to  the  state  board,  when  $10^< 
000  was  named  as  the  amount  of  the  pro- 
posed issue  of  bonds,  and  in  the  same  docu- 
ment that  sum  was  designated  as  the  cost  of 
tbe  proposed  new  bnildlng.  In  tlie  contest 
before  the  state  board  both  ttie  advocates 
and  opponoits  of  the  addiOooal  lasae  of 
bonds  iHToceeded  on  the  theory  that  the  total 
amount  of  the  proposed  Issue  was  $10,000. 
In  tbe  petlti«i  for  an  election  to  vote  the 
bonds,  aa  well  aa  In  the  notice  of  that  elec- 
tion, the  amount  of  the  proposed  Issne  was 
spedfled  as  $10,000.  We  tblnk  ttie  petition, 
order  of  permlarton,  notice  and  call  ot  etec> 
tion,  all  Indicated  witb  reasonable  curtalnty 
the  amount  of  bosnSa  to  be  voted  Cor  and 
used  In  the  building  of  tbe  new  scboolhouse. 
There  was  no  necessity  tor  two^electfona,  oae 
nndor  the  goieral  limitation  and  the  odier  on 
the  lasoance  of  fiba  additional  amomt.  The 
statute  evldentiy  contemplates  ttaat  after  per- 
mission to  vote  the  added  amount  has  been 
obtained  the  pn^Kwltion  to  be  submitted  la 
whether  tbe  y^tuHa  amonnt  authorised  uaOxx 
both  limitations  shall  be  Issued. 

There  are  some  other  criticisms  of  the  pro- 
ceedings, but  in  all  the  preliminary  steps 
there  appears  to  have  been  a  stibstantlal 
compliance  with  tbe  statutory  requirematts; 
and  therefore  tbe  Judgment  of  tbe  district 
court  will  be  affirmed.  All  the  Justtees  con- 
curring. 


m  W.  SIOTH  LrUBBB  CX>.  T.  ABNOIiD 
et  aL 

(Supreme  Ckinrt  of  Kansas.  Jan.  11,  1913.) 

(Byttahim  by  th«  Court.) 

1.  MBCHAincs*  Ljens  (1 18*}— Bight  to  tasti 
—Title  to  Pbopebtt.  . 

A  purchaser  of  vacant  loti  under  an  oral 
contract  by  which  he  agreed  to  pay  part  of  die 
purchase  price  in  cash,  the  balance  when  deed 
was  delivered,  witb  the  understanding  that  be 
was  to  erect  houses  on  the  lots,  took  possession 
before  making  the  cash  payment,  and  contracted 
for  labor  and  material  which  were  used  In 
erecting  tbe  houses.    Held,  that  he  acquired 
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the  «qiiltab1«  title  and  tiiat  a  lien  for  the  labor 
and  material  attached  thereto. 

[E3d.  Note.— For  other  cases,  see  Mechanics* 
Liens.  Gent  Dig.  S  18;  Dec.  Dig.  1 18.*] 

U.  EsTOPPXi.  <|  d3*)— JB^uzraBu  Estoppbl— 
Gbodnds. 

In  such  case,  onder  the  facta  shown  In  the 
erideoce  and  stated  in  the  opinion,  it  is  held 
that  the  vendor  is  estopped  b;  his  conduct  to 
claim,  as  against  persona  contracting  with  the 
pnrcuser  for  labor  and  material  used  in  erect- 
ing the  houses,  that  the  cash  payment  was  a 
ccmdition  precedent  to  the  vesting  of  the  equita- 
ble title. 

[Bd.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  M  264-275 ;  Dec  Dig.  |  93.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  the  E.  W.  Smith  Lumber  Compa- 
ny against  J.  Arnold  and  others.  From  a 
Judgment  for  defendants,  plalntifr  aK>eala. 
Reversed  and  remanded,  with  directions. 

Dale  &  Amldon,  B.  F.  Hegler  and  Jean 
Madalene,  all  of  Wichita,  tor  appellant  H. 
G.  Bngglea,  of  Wichita,  tor  appellees. 

PORTER,  J.  Action  to  foreclose  a  me- 
chanic's lien.  The  defendant  F.  J.  Arnold 
is  the  owner  of  two  residence  lots  In  the  city 
ot  Wiidilta  which  he  authorized  a  real  es- 
tate agent  to  sell  for  him.  They  were  va- 
cant lots,  and  the  price  at  which  they  were 
listed  was  $250.  The  agent  showed  the  prop- 
er^ to  D.  F.  Sntton,  a  building  contractor, 
who  made  an  offer  to  take  them  and  to  pay 
SlOO  In  cash  and  tbe  balance  In  40  days. 
He  told  the  agent  that  he  wanted  the  lots  to 
baild  honses  on;  that  be  wanted  to  build 
rigbt  away.  The  agent  saw  the  owner  and 
Informed  blm  of  tbe  offer.  The  owner  said  It 
was  all  right  and  the  agent  told  Sutton  that 
tbe  arrangement  was  satisfactory.  There 
was  no  contract  In  writing.  Sntton  at  once 
began  the  erection  of  two  bouses  on  the  prop- 
erty and  contracted  with  tbe  plaintiff  lum- 
ber company  for  the  material.  He  saw  the 
agent  several  times  within  the  next  month 
and  asked  for  an  abstract  of  title  which  the 
owner  had  agreed  to  furnish.  The  agent 
went  to  see  the  owner  about  tbe  abstract  and 
was  told  that  Sntton  could  have  no  abstract 
until  be  made  the  cash  payment  On  the 
same  day  tbe  owner  and  tbe  ag^t  went  to 
tbe  property  and  saw  the  houses  which  were 
in  process  of  building.  Sutton  was  then  in- 
formed by  the  agent  that  tbe  owner  would 
not  furnish  an  abstract  until  a  payment  was 
made.  No  express  authority  was  given  by 
the  agent  to  Sutton  to  take  possession  of  the 
lots,  nor  was  any  demand  made  for  the  cash 
paymoit  until  the  owner  was  told  that  the 
abstract  was  asked  for.  Up  to  tills  point 
there  is  no  dlqnite  as  to  the  facts.  Arnold 
(e«tlQeu  that  he  had  no  knowledge  that  the 
honses  were  being  built  until  he  went  to 
tbe  property  with  the  agent  fonr  weeks  aft- 
er aoc^rting  tbe  oral  offer.  A  witness  for 
plaintiff  testified  that  he  put  in  the  founda- 


tion for  both  houses;  that  while  at  work  on 
the  second  foundation  he  saw  Arnold  at  the 
property  "looking  around";  that  some  time 
before  Uie,  lien  of.  the  lumber  con^Kiny  was 
filed  be  went  to  Arnold  to  see  about  getting 
pay  for  his  labor  and  material;  that  Ar^ 
nold  said  he  had  been  at  a  good  deal  of  ex- 
p^ue  and  trouble  and  wanted  to  know  bow 
much  witness  would  settle  for;  that  after 
some  conversation  Arnold  offered  him  75  per 
cent,  of  his  bill,  wbUb  he  acoevted,  and  Ar- 
nold paid  bim;  that  he  had  made  an  offer 
to  Arnold  to  pay  him  all  npeuses  and;  the 
purchase  i«ice  of  tbe  lots  and  take  up  Sut- 
ton's contract.  Tlds  offer,  it  appears,  wbm 
not  soceptod.  Tbe  attorney  of  appellant  tes- 
tified that  he  went  to  Arnold  and  asked  him 
to  pay  Hie  account  of  the  lumber  company  for 
tbe  material  It  had  furnished,  and  that  Ar> 
nold  said  be  bad  no  fault  to  find  with  tbe 
lumber  company  except  that  their  bill  was 
too  high,  and  that  be  had  fooled  around  with 
Sutton  long  uiou^,  that  Sntton  had  never 
paid  a  cent,  and  that  be  was  going  to  start 
snit  to  put  Sutton  off  the  ^p^ty.  The 
bookkeeper  of  the  lumber  company  testified 
that  before  tlie  lien  was  filed  Arnold  came  to 
tbe  office  of  the  company  and  said  the  bill 
was  too  high.  Mr.  Stanley,  a  lawyer,  testi- 
fied that  he  went  to  Arnold  wb^  the  bouses 
were  nearly  comideted  and  told  him  that  Sut- 
ton  had  made  arrangements  to  raise  the  mon- 
ey and  pay  for  the  lots  and  Inquired  how 
much  cash  he  wanted ;  that  Arnold  said  he 
would  take  $S0  down ;  that  the  witness  then 
went  and  got  a  che^  for  that  amount  which 
he  offered  to  Amc^  and  a^ed  tor  the  ab- 
stract; and  that  Arnold  said  he  would  see 
about  it  Witness  saw  him  again  tfbout  tiie 
matter,  and  Arnold  said  that  he  had  decided 
not  to  furnish  an  abstract,  that  the  housw 
were  built  on  the  lots,  and  he  could  hold  them 
and  would  do  so. 

[2]  There  was  evidence  of  another  offer 
made  to  Arnold  by  a  man  named  Adams,  who 
claimed  to  have  a  contract  with  Sutton  for 
the  purchase  of  the  houses,  and  who  testified 
that  he  went  with  Sutton  to  Arnold  after  the 
houses  were  nearly  finished  and  made  an 
offer  to  take  up  Sutton's  contract  and  pay 
tbe  purchase  money,  and  that  the  offer  was 
refused.  Soon  afterwards  Arnold  brought  an 
action  in  ejectment  against  Sutton  and  pro- 
cured a  restraining  order  enjoining  tbe  de- 
fendants In  the  action  from  removing  the 
houses  from  the  property.  On  March  14, 
1810,  Judgment  for  possession  was  rendered 
in  his  favor,  and  a  permanent  Injunction  was 
granted  restraining  Sutton  and  all  persons 
claiming  through  or  under  him  from  remov- 
ing the  houses  or  any  part  thereof  from  the 
premises.  On  tbe  trial  of  this  action  to  fore- 
<dose  tbe  lien  of  the  lumber  company  tbe 
conrt  sustained  a  demurrer  to  plaintiff's  evi- 
dence. The  question  for  determination  is 
whether  Sutton  obtained  such  an  interest  in 
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or  title  to  the  property  as  will  saKwrt  a 
lien  for  the  material  furnished  under  a  con- 
tract made  with  him  by  the  lumber  compa- 
ny. A.  mechanic's  Uen  can  attach  to  an  eq- 
nltable  estate  or  interest  in  lands. 

"TaUns  the  whole  of  the  law  together,  and 
It  undoubtedly  means  that  a  mechanic's  Uen 
shall  operate  upon  the  whole  of  the  estate 
which  the  paeons  procuring  the  labor  and. 
.  materials  may  have  in  and  to  the  property 
for  which  he  procures  the  same,  whatever 
may  be  the  character  of  that  estate,  but  that 
such  Uen  cannot  operate  upon  anything  more 
than  such  estate,  and  that,  so  far  as  It  does 
operate,  it  is  the  paramount  lien  upon  the 
enhanced  Talae  given  to  such  estate  by  the 
labor  and  materials."  Seltz  t.  U.  P.  Rail- 
way Co.,  16  Kan.  138,  140. 

In  Drug  Co.  V.  Brown,  46  Kan.  543,  26  Pac. 
1019,  it  was  held  that  one  In  possession  of 
real  estate  nnder  a  verbal  agreement  for 
a  conveyance  to  him  becomes  the  eQultable 
owner  within  the  meaning  of  the  mechan- 
ic's lien  statute  and  that  the  Ilea  of  the 
materialman  attached  to  sntdi  Interest  If 
the  Interest  owned  by  the  person  who 
makes  the  contract  la  less  than  a  fee- 
sbnple  estate,  the  lien  la  upon  the  lesser  es- 
tate. Hathaway  v.  Davis  A  Bankln,  82  Kan. 
686,  681%  S  Pac.  29;  Ghoteau  et  aL  v.  Thonqh 
Bon  ft  Campbell,  2  Ohio  8t  114. 

"It  la  generaUy  held  that  a  party  in  poe- 
aesslon  under  a  contract  of  purchase,  and 
who  Is  to  be  invested  with  full  tuie  upon 
compliance  with  certain  conditions,  la  re- 
garded as  an  owner  under  the  mecfaanic's 
Uen  laws.**  Philip  on  Mechanics*  Liens,  I 
68;  Lumber  Oo.  v.  Osbom,  40  Kan.  168, 172, 
Id  Pae.  656. 

An  eqnltable  title  la  anffldait.  Mortgage 
Tnist  Co.  V.  Sutton,  46  Kan.  106«  26  Paa 
406.  Tbe  fhcta  In  the  pneent  case  dlstin- 
gulsh  It  from  the  cases  of  Huff  v.  Jolly,  41 
Kan.  687,  21  Pac.  646,  and  Lumber  Go.  t. 
Schweiter,  45  Kan.  207,  26  Paa  692,  where 
it  was  held  that  no  Uen  was  acquired  by 
materlalmM)  because  possession  of  the  real 
estate  was  taken  nnder  the  conditional  agree- 
ments which  were  never  performed,  and 
therefore  no  Interest  or  title  passed  to  which 
a  lien  could  attach.  In  Huff  v.  JoUy,  the 
agent  had  authority  to  negotiate  for  a  sale 
at  a  stipulated  price,  part  cash  and  balance 
on  time,  and  the  contract  was  not  to  t>e  ef- 
fectire  until  the  payment  was  made  and  the 
contract  approved.  The  proposed  purdiaaers 
knew  of  these  terms  and  agreed  to  take  the 
lot  They  never  made  any  payment,  and  no 
written  contract  was  entered  Into;  but  they 
erected  a  bnildlng  on  the  premises.  It  was 
held  that  they  had  no  Interest  or  estate  In 
the  property  and  could  create  no  Uen  on  the 
lot  or  building  fOr  labor  and  material  fur- 
nished. In  the  Schweiter  Case  the  contract 
was  in  writing,  and,  wbUe  the  purcbasor  was 
to  take  possession  and  erect  a  buUdlng,  it 
was  expressly  stipulated  that  the  convey- 
ance should  not  be  made  untU  the  house  was 


Inclosed,  and  that  tbea.  the  parchaser  should 
mortgage  the  property  for  a  qjtediled  amount, 
that  until  the  deed  and  mortgages  were  made 
the  legal  and  equitable  title  should  remain 
in  the  grantor,  and  nntU  that  time  the  gran- 
tee should  not  create  any  lien  upon  the 
property  for  labor  or  material  The  material 
furnished  by  the  plalotifT  was  purchased  be- 
fore the  execution  of  the  deed  and  mort- 
gage. It  was  said  In  the  opinion  (45  Kan. 
207,  2U.  26  Pac  692,  593) :  "The  only  claim 
which  Jones  (the  purchaser)  had  upon  the 
land  was  derived  from  his  contract  with  the 
owner,  and  any  one  who  relies  on  the  con- 
tract to  establish  ownership  in  Jones  must 
be  governed  by  the  llmitattona  and  coDdittims 
therein  named." 

In  People's  Savings,  Loan  A  BuUding  As- 
sociation V.  Spears  et  al.,  115  Ind.  297,  301, 
17  N.  B.  670.  672.  It  was  held  that  "some- 
thing more  than  mere  inactive  consent  Is 
necessary  in  order  that  a  lien  may  be  ac- 
quired against  the  owner  of  propoty.** 

The  position  Arnold  takes  in  respect  of  the 
payments  made  to  other  materialmen  is  that 
those  paymoits  were  made  long  after  plaln- 
tlfl  bad  contracted  with  Sutton  to  furnish 
material;  therefore  it  is  aaid  no  estoppel 
arises  to  benefit  plalntUC.  It  Is  argued  that 
he  wanted  no  bouses  erected,  Uutt  all  he  de- 
sired was  to  sell  the  lots,  further  that  he 
had  no  assurance  that  aU  the  material  In- 
dnded  in  the  Uen  statement  was  ever  used 
in  the  consUructlon  of  tba  houses,  and  he 
claims,  moreover,  that  they  were  poorly  con- 
structed. 

The  plaintiff  relies  npcm  tbe  fact  tliat  tbe 
lots  were  purchased  under  an  offer  to  the 
ogat  in  which  It  was  expwHify  stated  ttiat 
Sntton  wanted  them  to  build  houses  on  at 
once,  that  they  were  begun  at  once^  and  no 
objection  to  their  being  bnUt  was  made  nn- 
tU  more  than  a  month  afterwards ;  and  our 
attention  is  directed  to  the  evidence  showing 
that,  when  the  defendant  was  informed  by 
the  agent  that  Sutton  was  asking  for  the 
abstract,  he  placed  his  refusal  solely  npon 
the  ground  that  no  cash  payment  had  been 
made,  and  he  made  no  claim  or  assertion  to 
the  effect  that  Sntton  was  not  rightfully  in 
possession,  that  In  fact  he  permitted  the 
plaintiff  to  continne  to  furnish  material  for 
the  honses  for  several  weeks  after  he  was 
fully  informed  that  they  were  being  con- 
structed. We  think  that  Sntton,  under  his 
verbal  contract,  accompanied  by  {wssesalon 
and  the  making  of  valuable  improvements, 
acquired  the  equitable  title,  and  that  he 
might  have  maintained  a  suit  for  apeclflc 
performance  npon  a  tender  of  the  purchase 
money,  or  have  set  up  the  same  claim  by  a 
cross-petition  in  the  ejectment  action.  Ever- 
ett V.  DiUey.  39  Kan.  73,  17  Pac.  661;  Drug 
Oo.  V.  Brown,  46  Kan.  543,  26  Pac.  1019. 
The  possession  appears  to  have  had  the  es- 
sentiol  qnaliflcatloDS  of  being  opoi,  notori- 
ous, exdufdve,  and  In  pursuance  of  the  con- 
tract.   Baldwin  t.  Sqnler,  81  Kan.  283,  1 
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Pbc  oei;  Baldwin  t.  Baldwin.  78  Kan.  80. 
84  Pac.  668,  4  U  B.  A.  (N.  S.)  967. 

[1]  It  I8  true,  aa  mutsested,  that  a  Um  tor 
labor  or  materlala  can  only  attacb  by  virtue 
of  tbe  statate  as  applied  to  the  facts,  and 
tbat  no  lien  of  this  kind  can  be  created  by 
force  of  equitable  rules.  At  tbe  same  time 
courts  are  establlabed  for  tbe  purpose  of  do- 
inff  Justice,  and  not  to  assist  a  party  to  ob- 
tain an  unconscionable  advantage;  and  In  a 
case  like  this  sUgbt  drcnmstancee  might  be 
considered  sufficient  evidence  tbat  the  holder 
of  tbe  legal  title  acquiesced  In  tbe  purchaser 
talUng  possesslOD  of  the  lots  and  in  contract- 
ing for  tbe  materiaL  If  he  permitted  the 
purchaser  to  take  poasession  under  the  oral 
contract  and  to  make  tbe  improvements,  he 
ooibt  to  bo  estojMKd  to  deny  that  the  pnr- 
dwser  obtained  the  equitable  title.  By  ob- 
talnlng  a  Judgment  In  ejectment  and  an  In- 
junction forbidding  tbe  purchaser  and  those 
«*1fiiwii«g  ander  him  from  removing  the  hous- 
es or  any  part  thereof  the  defendant  fore- 
doaed  iriiatever  equitable  rights  the  pur- 
tibaaa  had  acquired  and  the  equitable  merg- 
ed In  the  legal  title;  At  tbe  time  of  the 
mesrga  the  plalnttfTs  lien  had  attached  to 
tbe  equitable  title.  Tho  payment  of  the  $100 
was  not  made  a  condition  precedent  to  tbe 
pasdng  of  the  equitable  title,  aa  in  Huff  v. 
J0U7  and  In  tbe  Sdiweitu  Case^  supra.  It 
was  In  tbe  power  of  tJie  defendant  as  vendor 
to  make  the  cash  payment,  auch  a  a>ndItion 
at  any  time  btfm  the  rli^ts  of  third  per- 
sons Intenraied ;  but  It  was  too  Uite  for  blm 
to  &11  baA  vpm  that  provision  of  the  con- 
tract after  having  permitted  possession  to  be 
taken  under  the  oral  agreement  and  the  Im- 
proveniaits  to  be  made  whldi  enhanced  the 
valne  ot  the  property. 

Applying  these  principles  to  the  facts,  we 
bold  that  plalntur  Is  entitled  to  a  lien  upon 
tbe  equitable  title  acquired  by  Sutton,  and 
tbat  the  decree  should  provide  for  a  sale  of 
the  vnpertyt  giving  to  the  defendant  the 
first  Uen  upon  the  proceeds  for  tbe  purchase 
money  and  interest  and  the  plaintiff  a  second 
lien  thereon. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directtons  to  overrule 
tbe  demurrer  to  tbe  evidence.  All  tbe  Ju» 
tlces  concurring. 


STEWART  T.  BENNINGSEN  PRODTTOID 
CO.t 

(Supreme  Court  of  Kansas.    Jan.  11,  ISHB.) 

fSvttalnu  bv  tite  Court.) 

JL  Salbs  (I  214*>-CoirrBACT— CoNsnucnoR 
— VBsnno  or  Title. 

The  prima  facie  role  of  constructioii  of  a 
contract  for  tbe  sale  of  roods  not  In  existence, 
but  to  be  prodDced  by  tbe  seller,  is  that  tbe 

gartics  intoided  that  ttie  proper^  vested  in  the 
oyer  and  tbe  liffbt  to  tbe  price  in  the  seller  as 
soon  as  the  contract  came  to  relate  to  spedflc 
ascertained  goods;  and  the  inquiry  In  sncb  a 


case  must  always  be  whether  there  is  any  snf- 

ficient  indication  of  a  contrary  intuition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dfe.  SI  571-^73 ;  Dec  Dig.  S  214.*] 

2.  Sales  (i.  201*) — Subjxct  or  ConTBAcr— 

RlSK  or  LoSS-'ATTACHlIEnT. 

Where  tbe  goods  contracted  for  are  an  en- 
tire quantity  and  there  is  nothing  in  the  dr- 
cumBtances  of  the  case  to  Indicate  a  contrary  in- 
tention, the  risk  of  loss  attaches  to  the  quantity 
of  goods  only  when  completed  and  ready  for  d^ 
livery,  and  not  to  each  separate  installment  as 
completed  and  ready  for  delivery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  IS  S29-541:  Dec.  Dig.  S  201.*] 

3.  Sales  (S  200*)— Oortraot— CoNSTBUonoir 
~RiaK  OF  Loss. 

Plaintiff  agreed  to  sell,  and  defendant  to 
take,  at  specified  prices,  10,000  pounds  each  of 
"whites"  and  "yolks"  of  eggs.  The  product 
known  as  "egg  meats"  was  to  be  put  up  by 
plaintiff  in  CO-poond  cans  from  No.  1  "candied 
eggs;  the  cans  as  filled  to  be  placed  in  cold 
storage  and  delivered  "f.  o.  b."  plaintiff's  station 
as  ordered  out  by  defendant  The  contract  was 
entered  into  in  April,  and  the  plaintiff  was  to 
pay  all  charges  up  to  Janosjnr  1st  for  "storage, 
msurance  and  interest"  The  quantity  bar- 
gained for  was  not  completed  and  stored  until 
October  12th.  The  whites  were  all  shipped  on 
defendant's  order,  received  in  good  conditlan, 
and  paid  for.  The  yolks  were  ordered  out  In 
the  following  Marcfa  and  were  found  to  be  rotten 
and  unfit  for  consumption.  In  an  action  for 
the  price  of  the  yolks,  it  is  held  that  the  con- 
tract was  entire  and  indivisible ;  tbat  tbe  prop- 
erty passed  October  12th,  when  nothing  re- 
mained to  be  done  by  plaintiff  to  put  the  goods 
in  a  deliverable  state;  and  that  any  loss  oc- 
curring after  that  time  was  the  defendant's. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  524-S28;  Dec  Dig.  |  200.*] 

4.  Sales  (S  199*)— GonTEAOi^-GoiraTBucnos 
— Duty  to  Insunc 

While  a  provision  that  either  party  sball 
insure  the  goods  contracted  for  is  some  evidence 
that  the  risk  of  lora  was  assumed  by  him.  It  Is 
not  controlling  either  in  the  determination  of 
that  question  nor  the  qnesticni  when  the  title  to 
the  property  passes.  In  this  case  it  is  held  tbat 
the  stipulation  that  the  seller  should  pay  the 
cost  of  insurance  up  to  January  1st,  althongh 
made  at  the  buyer's  Instance,  was  intended  to  be 
for  his  boiefit  only  from  the  time  tbe  property 
passed  and  he  acquired  an  insurable  Interest, 
and  that  the  stipulation  does  not  indicate  that 
until  January  1st  the  seller  should  retain  the 
title. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  K16-62S;  Dec  Dig.  S  199.*] 

&  BVIOEHOX  (I  S^*)— BXPEBTS— BXPEBIBlfOX. 

A  persm  who  has  had  nine  years*  ezpoi- 
ence  as  manner  of  a  cold  storage  plant  and 
who  bas  had  occasion  to  observe  the  condition  of 
frozen  producte  kept  in  storsge,  is  qualified  to 
stote  his  opinion  whether  a  product  aach  as  egg 
meats,  having  been  once  solidly  frosen,  will 
thaw  in  a  temperature  lower  than  the  freezing 
point 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2355;  Dec  Dig.  S  M2.*] 

ft  Trial  (|  356*)— Special  ^oxct—Equiv. 
OCAL  Arbwebs. 

Where  the  jury  retoru  evasive  and  equivo- 
cal answers  to  special  questi<ms,  the  court 
should,  (m  motion  of  the  party  submitting  the 
questions,  require  tbe  jury  to  make  answers  defi* 
nite  and  unequivocal. 

[Ed.  Note.— For  other  cases,  see  Trial  Gent 
Dig.  H  849-864;  Dec  Dig.  |  860.*] 


«Vor  olbsr  casw  Bss 
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12d  PACIPIO  BEPOBTER 


(Kan. 


Apt)eal  from  District  GouTt,  Olond  County. 

Action  by  John  Stewart  against  the  Hen- 
nlngseo  Prodnce  Company.  Jndcment  for 
plaintiff,  and  defendant  appeals.  Berersed, 
and  new  trial  ordered. 

PlalntlCT  and  defendant  mtezjed  into  a  con- 
tract^ througli  lettNB  and  telegrams*  whrae- 
by  deCendant  agreed  to  porehaae  from  plain- 
tiff K^OOO  ponnda  each  of  whites  and  yolks 
of  eggs.  Porsnant  to  this  contract,  plaintiff 
put  up  10,995  pounds  of  whites  and  9,676 
pounds  of  y<AkB.  All  of  the  whites  were 
shipped  to  defendant  and  paid  for.  Fifty 
cans  of  the  yolks  were  also  shipped,  but  de- 
fmdant  refused  to  iMiy  for  them,  or  for  those 
remaining  on  hand,  clalmii^  they  were  rot- 
ten and  unfit  for  use.  This  '  action  was 
brought  to  recover  the  contract  price  of  the 
yolks.  The  Jury  returned  a  rerdlct  tot 
plaintiff.  From  the  Judgment  the  defendant 
aiK>eals. 

The  contract  was  made  In  April,  1909. 
The  plaintiff  commenced  the  separating,  can- 
nlng,  and  storing  of  the  eggs  in  May,  and 
omtlnaed  until  October  12,  1909,  at  which 
time  he  had  pnt  up  the  quantitleB  above  men- 
tioned. Tbe  product  thus  manufactured  Is 
known  to  the  trade  as  "egg  meats."  It  Is 
prepared  by  separating,  by  hand,  the  whites 
from  the  yolks  of  eggs,  placing  the  whites 
In  one  can  and  the  yolks  In  another,  and 
freezing  the  contents.  After  each  day's  work 
in  separntlng,  tbe  egg  meats  were  taken  in 
cans  to  tbe  plant  of  the  Concordia  Ice  & 
Cold  Storage  Company. 

The  first  shipment  was  made  by  plaintiff 
on  October  2,  1909,  upon  request  of  the  de- 
fendant, to  the  Scballinger  Produce  Com- 
pany at  Spokane,  Wash.,  and  consisted  of  80 
cans  of  whites.  This  shipment  reached  its 
destlnatiou  in  good  condition,  and  the  con- 
tents of  tbe  cans  were  fresh  and  marketable. 
The  second  shipment  was  made  to  the  same 
concern  on  November  17,  1909,  and  consisted 
of  60  cans,  all  Intended  to  be  whites.  One 
of  the  cans,  however,  proved  to  be  one  con- 
taining yolks,  and  the  cont^ts  of  that  can 
WW  rotten  and  unfit  for  use.  The  whites 
were  in  good  condition.  The  third  shipment 
consisted  of  102  cans,  supposedly  whites, 
but  among  which  was  found  one  can  of  yolks. 
The  whites  were  in  good  condition,  but  the 
can  of  yolks  was  rotten.  These  shipments 
disposed  of  all  the  whites.  Slarly  in  March, 
1910,'  at  the  request  of  defendant,  three  cans 
of  the  yolks  were  shipped  to  a  commission 
firm  in  Chicago.  One  can  proved  to  be  In 
fair  condition,  and  two  were  rotten.  On 
March  16,  1910,  50  cans  of  yolks  were  ship- 
ped to  the  Scballinger  Produce  Company,  at 
Spokane.  Forty-six  of  these  cans,  being  rot- 
ten and  putrid,  were  condemned  by  the  State 
Dairy  Food  Department,  and  by  order  of 
court)  were  hauled  to  a  crematory  and  de- 
stroyed. The  remainder  of  the  yolks  was 
not  shipped,  and  was  in  the  possession  of  the 
cold' storage  company  at  Oonoordia  when  this 


action  was  tried  In  AprU.  1011.  AU  of  tbe 
shipments  reached  their  destination  In  a 
solidly  frozen  condition.  Plaintiff  drew  upon 
defendant  for  the  price  of  each  shlpm^t 
when  It  wrait  forward.  On  March  1,  1910 
for  the  first  time,  he  invoiced  the  remain 
Ing  yolks  on  hand  to  defendant,  and  render- 
ed a  statement  of  tbe  balance  claimed  to  be 
due.  He  paid  tbe  storage  diai^  to  Jan- 
nary  1,  191<^  and  paid  tbe  Insurance  premi- 
ums; the  insoranee  being  carried  in  bis 
lumflL 

Pulalfer  ft  Hunt,  of  Concordia,  for  appel- 
lant F.  W.  Stnrgee,  Sr.,  of  Concordia,  and 
T.  F.  Carver  and  B.  D.  Oarvw,  both  Tope- 
ka,  for  appelle& 

POBTBB,  3.  (after  stating  tiie  facts  as 
above).  Tbe  letters  and  tel^rams  compris- 
ing the  contract  abow  a  proposal  by  tbe 

plaintiff  to  "contract  any  quantUy  you  (de- 
fendant) may  need,  all  this  sto^Jc  to  be  put 
up  out  of  No.  1  candled  eggs."  The  accept- 
ance was  shown  by  a  letter  and  telegram  to 
the  ^ect  that  the  defendant  would  take 
10,000  pounds  of  each  product  at  the  prices 
named  "f.  o.  b.  your  station,  all  charges 
paid  up  to  January  1st,  namely,  storage.  In- 
surance and  interest"  Plaintiff  was  to  place 
the  product  In  cold  storage  with  the  Con- 
cordia Ice  A  Cold  Storage  Company,  and.  as 
defendant  ordered  shipments  made,  plaintur 
was  to  load  the  samcon  board  cars  free  of 
charge  at  that  station.  The  answer  alleged 
that  the  product  was  to  be  and  remain  the 
property  of  plaintiff  until  January  1,  1910, 
unless  sooner  taken  out  of  cold  storage  and 
settled  for  by  the  defendant;  and  further 
allied  that  the  product  was  not  put  up 
from  No.  1  candled  eggs  and  was  not  in  flrst- 
class  condition  when  put  Into  storage,  but 
that  the  same  was  rotten  and  of  no  value. 
In  substance  tbe  findings  are  that  the  prod- 
uct spoiled  while  in  the  cold  storage  plant; 
that  In  each  Instance  when  loaded  Into  cara 
at  Concordia  It  was  in  a  frozen  condition ; 
tbat  It  was  placed  in  cars  properly  Iced ; 
and  that  It  arrived  at  destination  In  a  frozen 
condition.  There  Is  a  finding  that  while  la 
cold  storage  the  egg  meats  spoiled  and  be- 
came rotten  by  the  variation  of  the  tempera- 
ture of  tbe  room  where  they  were  kept  and 
that  the  temperature  at  some  time  exceeded 
15  degrees  above  zero. 

The  principal  contention  Is  that  undM"  the 
contract  the  tiUe  to  the  product  did  not  pass 
to  defendant  until  January  1,  1910,  or  at 
least  until  October  12th,  when  the  stipulated 
amount  had  been  prepared  and  stored  by 
plaintiff.  The  trial  court  Instructed  that  any 
loss  that  occurred  after  delivery  to  the  cold 
storage  company  was  the  defendant's  loss. 
The  court  gave  tbe  proper  construction  to  tbe 
terms  of  the  contract  If  the  title  to  each  can 
of  the  product  passed  to  defendant  at  the 
moment  it  was  delivered  at  tbe  cold  storage 
plant  On  tb»  othn  faaad.  1(  as  omtaided. 
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Ha  tUte  to  none  ot  the  product  passeA  until 

JtinuuT  1,  f  or  If  tbe  title  to  no  por- 

tlai  of  tt  psised  nntU  tbe  whole  amount  con- 
tncted  for  had  be«i  produced  and  stored, 
tbe  omrt  erred  In  the  Interpretation  of  Its 

Tbe  whole  controversy  turns  npon  the  In- 
tcDdoD  of  Uie  parties.  That  always  controls. 
Bail^  T.  Long,  24  Kan.  90;  Shepard  t. 
IjBxA,  26  Kan.  377,  382;  Howell  v.  Pugh, 
27  Kan.  T02;  Kingman  v.  Holmqulst,  36  Kan. 
735, 14  Pac.  168,  59  Am.  8t  Rep.  604 ;  Bar- 
ba  r.  Th<Kna8,  66  Kan.  463,  71  Pac.  845; 
Clarison  t.  Stevens,  106  U.  Sj  505,  1  Sup.  Ct 
300,  27  L.  Ed.  1^,  35  Gyc.  800.  When  the 
Intoit  must  be  arrived  at  from  confllctlDg 
erUence,  it  Is  a  question  for  the  jury.  When 
it  torna  upon  the  construction  of  a  writing, 
tt  la  t  question  of  law  for  the  court  Cay- 
wwd  ft  Co.  V.  Timmons,  SI  Kan.  394,  2  Pac 
506;  Bailey  v.  Ljong,  supra. 

[t]  Here  the  intent  of  the  parties  was  for 
tbe  court  to  determine  from  the  correspond- 
«nce  comprising  the  contract  viewed  In  the 
dicnmstances  and  situation  of  the  parties, 
llie  Dnlversal  rule  is  that  "a  contract  for  the 
ale  of  an  article  not  In  existence,  but  to  be 
maotifBctured,  is  an  executory  contract,  nn- 
4er  which  no  property  In  the  article  will 
pan  dnrltig  the  progress  of  the  work  nor  un- 
tll  tbe  article  Is  completed  and  ready  for 
deUrer?,  unless  a  contrary  Intention  clearly 
ipneara."  35  Cyc.  289.  And  it  is  a  general 
nle  hi  sales  of  goods  that  the  title  insses  to 
tlie  boyer  when  tbe  selection,  separation,  and 
appn^irlatlon  Is  complete  and  nothing  re- 
mains to  be  done  to  complete  the  contract 
Sqnratlon  and  ai^roprlatlon  are  not  al- 
njs  necessary.  Kingman  v.  Holmqulst,  su- 
1^  It  Is  com  potent  for  the  parties  to  agree 
[bat  tbe  property  in  the  goods  shall  pass  to 
tbe  rendee  notwithstanding  something  re- 
nalsB  for  the  vendor  to  perform  before  ac- 
toal  delivery.  In  Bailey  v.  Long,  supra,  the 
emtrtct  was  for  the  sale  of  a  certain  num- 
ber of  bushels  of  com  to  be  gathered  out 
of  tbe  field,  and  it  was  held  that  title  re- 
ulaed  la  tbe  vendor  until  tbe  com  was 
latboed;  bat  In  tbe  opinion  the  oonrt  rec- 
ognlnd  the  rule  that  the  Intent  controls,  and 
tbe  parties  ml^t  have  contracted  for 
a  paadng  of  tbe  title  at  once^  notwlthatand- 
tag  tkoe  remained  oertain  things  to  be  done 
>>r  the  vendor. 

Tbe  question  in  the  present  case  Is  not 
free  from  dUBcolty.  Ttn  Intentbm  of  tbe 
EUtks  must  be  gathered  from  the  language 
«  Oe  emtract  viewed  In  tbe  light  thrown 
qua  It  by  the  situation  of  the  parties  and 
(be  etccnnstaDeeB  shown  by  tbe  evldrace. 
Ae  Bopzenw  Court  of  Ibe  United  States,  In 
tte  Elgee  Ootton  CkMS,  22  WalL  180,  22  L, 
Ed.  881,  iwiewrefl  tbe  Bngllah  eases  and  ap- 
>n*ed  Xiord  BUckboni**  two  rules  (Black* 
ten  on  Bales  [2d  Sd.]  28S,  Canadian  Ed.  p. 
180,  tad  tbs  tbliA  role  laU  down  by  Ben- 
luta  (restated  In  Benjamin  oa  Salw  [5th 


Bd.]  31^.  •  These  rules,  which  have  been  sub- 
stantially adopted  by  the  English  Sales  Act 
(section  18),  are  as  follows:  First  "When, 
by  the  agreement,  tbe  vendor  la  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting 
them  into  that  state  In  which  the  purchaser 
is  bound  to  accept  them,  or,  as  it  Is  sometimes 
worded,  into  a  dellvwable  state,  the  per- 
formance of  those  things  shall.  In  the  absence 
of  clrctmistances  Indicating  a  contrary  inten- 
tion, be  taken  to  be  a  condition  precedent 
to  the  vesting  of  the  property."  Second. 
"Where  anything  remains  to  be  done  to  the 
goods  for  the  purpose  of  ascertaining  the 
price,  as  by  weighing,  measuring,  or  testing 
the  goods,  where  the  price  is  to  depend  on 
the  quantity  or  quality  of  the  goods,  the  per- 
formance of  these  things  shall  also  be  a  con- 
dition precedent  to  the  transfer  of  tbe  prop- 
erty, although  the  individual  goods  be  ascer- 
telned  and  they  are  In  the  state  in  which 
they  ought  to  be  accepted."  Third.  "Where 
the  buyer  is  by  the  contract  bound  to  do  any-: 
thing  as  a  consideration,  either  precedent  of 
concurrent  on  which  tbe  passing  of  the  prop- 
erty depends,  the  property  will  not  pass  until 
tbe  condition  be  fuIflUed,  even  though  the 
goods  may  have  been  actually  delivered  Into 
the  possession  of  the  buyer."  22  Wall,  page 
188.  22  L.  Ed.  863. 

[2]  The  Supreme  Court  of  the  United 
States  applied  these  rules  to  a  contract  for  a 
sale  of  certain  crops  of  cotton  "numbering, 
atwut  2,100  bales"  to  be  delivered  at  a  cer- 
teln  landing  and  to  be  paid  for  when  weigh- 
ed, the  buyer  to  furnish  bagging,  rope,  and 
twine  necessary  to  bale  the  cotton  unglnned, 
the  cotton  to  be  from  the  date  of  the  contract 
"at  the  risk"  of  the  buyer.  At  tbe  time  of 
the  making  of  the  contract  the  cotton  baled 
was  stored  under  cover.  About  20  bales  (not 
baled)  were  In  a  glnbouse  10  miles  from  the 
landing.  The  buyer  at  once  employed  and 
paid  a  person  to  watch  and  care  for  the  cot- 
ton, who  performed  his  duties  until  the  coU 
ton  was  seized  by  the  United  States  author- 
Itlea.  Notwithstanding  tbe  provision  that  the 
cotton  should  be  at  tbe  buyer's  risk  from  the 
time  the  contract  was  entered  into,  the  court 
held  that  the  contract  was  executory  only, 
and  that  no  title  passed  to  the  buyer.  In  the 
opinion  the  court  xeterred  to  the  Act  that 
some  of  the  American  courts  have  refused  to 
follow  tbe  BngUah  courts  In  respect  of  the 
requirements  of  tbe  second  mle  supra,  and 
bold  that  qwdflcatlon  of  ifte  goods  Is  suffi- 
cient to  pass  the  ifftq^erty,  though  tbe  obliga- 
tion still  rests  upon  tbe  stilv  to  ascertain 
the  exact  price  weighing  before  d^vwy. 
-Klmberly  r.  Patchln,  19  N.  T.  830,  75  Am. 
Dec.  884;  Bussell  v.  Garrington,  42  N.  T.  118, 
1  Am.  Btfk  4a8f  where  sale  of  a  spedflc 
grain  consisting  of  part  of  a  larger  bulk  was 
held  to  pass  tbe  title  without  actual  aera- 
tion or  delivery.  And  this  oonr^  In  Howell 
V.  Pugh,  27  Kan.  702,  held  that  a  sale  of  a 
crop  oi  vb^t  In  stacfca  qudlvUed,  and  of 
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otber  crops  growing  In  tlie  field  aDdlvlded* 
passes  the  title  to  the  bnyer,  where  such  was 
the  Intention  of  the  parties.  Again,  In  King- 
man T.  Bolmqntst,  86  Kan.  785, 14  Pac.  168, 
60  Am.  St  Rep.  604,  the  contract  was  for  tbe 
sale  of  26,000  hedge  plants  tied  up  in  handles 
each,  containing  250  plants.  The  sale  was  out 
of  an  ascertained  lot  of  82,000.  It  was  held 
that  a  selecttOD  and  a  separation  were  mmee- 
es8ai7i  and  that  the  property  passed  to  the 
buyer.  In  the  opinion,  referring  to  the  rule 
laid  down  by  Benjamin  in  his  treatise  on 
Sales,  it  was  said  that  "the  weight  of  re- 
cent American  authority  sustains  the  propo- 
sltlon  that,  where  property  la  sold  to  be  tak- 
en ont  of  a  specific  mass  of  uniform  quality, 
the  title  win  pass  at  once  upon  the  making 
of  the  contract,  If  that  appears  to  be  the  in- 
tention of  the  parties."  The  case  Is  cited  by 
the  editor  of  the  A.  &  H.  Bncycl.  of  L.  with 
oth«8  from  New  Torfc,  New  Jersey,  B£lnne- 
sota,  lomu  and  Florida,  holding  that,  where 
the  sale  la  of  a  certain  qnantitr  of  goods 
wbltih  otmstitntes  a  portion  of  a  toignated 
and  uniform  mass,  the  title  will  pass  without  a 
a^taratbHi  or  appropriation;  but  the  editor: 
dectorea  that  'tills  view  is  supported  neither 
by  principle  nor  the  wel^t  of  aatbority.** 
24  A.  ft  E.  EncycL  of  li.  loss.  Id  the  opinion 
In  the  Elgee  Cotton  Gases,  sopla,  tha  oonrt 
declined  to  rest  the  decision  mvtety  on  the 
ground  that  the  cottm  was  not  welf^ied  or 
delivered,  and  expressly  held  that  it  was  un- 
necessary to  decide  that  qoeatlon.  The 
ground  of  the  dedslon  that  no  title  to  the 
cotton  passed  to  the  buyer  was  that  when 
die  loss  occurred  all  the  property  contracted 
for  was  not  In  a  deliverable  State.  In  the 
opinion  it  was  said  that  the  buyer  "was  not 
bound  to  receive  any  unless  the  whole  was 
ginned,  baled,  and  bagged.  The  contract  was 
entire."  22  Wall,  page  188,  22  L.  Bd.  863. 

The  defendant  urges  that  the  stipulation 
for  Insurance  of  the  egg  meats  by  the  plain- 
tiff at  the  latter's  expense  warrants  the  in- 
ference that  until  January  1st  the  title  to  the 
goods  was  in  the  seller.  The  inference  to  be 
drawn  from  the  assumption  by  one  of  the 
parties  of  the  risk  of  loss  before  delivery  of 
the  goods  has  frequently  been  considered  by 
the  courts.  In  Martin eaa  v.  Kltchlng,  L.  R. 
7  Q.  B.  436.  the  contract)  provided  that  the 
goods  were  to  be  "at  the  seller's  risk  for  two 
months."  The  goods  had  been  paid  for  in  ad- 
vance of  being  weighed,  the  amount  to  be 
adjusted  and  settled  when  the  goods  came  to 
be  weighed  on  delivery;  and  the  purchaser 
had  taken  part  of  them.  The  residue  was  de- 
stroyed by  fire  after  the  lapse  of  two  months 
and  before  being  weighed.  Cockbum,  C.  J., 
held  that  the  property  passed  to  the  bnyer  be- 
cause the  goods  were  specific,  and  the  inten- 
tion clearly  was  that  the  property  should  not 
depend  upon  the  weighing.  The  fact  that 
the  contract  expressly  provided  that  the 
foods  should  be  at  the  seller's  risk  for  two 
months  was  held  to  raise  the  presumption 


that  the  property  ahonld  be  In  the  bnyer,  u 
otherwise  such  a  provision  would  be  nnnecei^ 
sary.  Commenting  upon  that  case,  the  editor 
of  Benjamin  on  Sales  Qith  Ed.)  604,  usee  this 
language:  "It  la  a  fair  Inferaice  from  the 
Judgment  of  Oockbum,  C  J.,  that  where  the 
risk  Is  anumed  by  a  party  who  la  at  the  time 
of  the  contract  the  owner  of  the  goods,  aa  a 
seller  who  had  agreed  to  sell,  this  fact  is  evi- 
dence that  it  is  not  Intoided  that  be  shall 
remain  the  owner;  that  the  property  la  in- 
tended to  paasL  Otherwise  auch  a  provision 
would  be  unnecessary  as  the  riak  prima  fade 
attaches  to  the  ownership."  Page  604. 

And  In  the  Blgee  Cotton  Cases,  supra,  the 
United  States  Supreme  Court  expressly  ap- 
proved the  reasoning  of  Cockbum,  O.  J.*  in 
Martlneau  v.  Kltchlng,  and,  as  we  bara  aeoi. 
applied  It  to  the  case  of  a  buyer  who  assum- 
ed all  risk,  and  from  this  fact  the  court  drew 
the  Inference  that  It  was  the  intentUnt  tbat 
the  pmvettj  should  not  pass  to  him.  In  the 
opinion  it  was  said:  -  "It  must  be  admitted 
that  when  a  contract  ct  sale  has  transmitted 
the  property  In  its  snhject  to  Oie  bnyer,  tba 
law  detwmlnea.  In  the  absence  of  agreement 
to  the  contrary,  tbat  the  risk  ot  loss  b^nge 
to  him.  This  la  a  conaeqnence  of  his  owner- 
ablp.  thon^  undoubtedly  the  property  may 
be  In  one  and  the  risk  )n  anothw.  0at  it 
needs  no  agreunoit  tbat  the  bnyer  shall  tak« 
the  risk.  If  It  la  intended  the  ownership  aball 
pass  to  him.  Hence  the  sttttnlatlon  tbat  the 
cotton  ahonld  be  at  the  risk  of  LobdeU  after 
the  date  of  the  contract,  instead  of  abjvwins 
an  intention  of  the  parties  tbat  tbe  rii^t  ot 
property  should  pass  to  blm.  aeems  rather  to 
indicate  a  purpose  that  the  ownerahU^  sbonld 
rttualu  unchanged.  Else  why  Introduce  a 
provision  totally  unnecoBary?'  22  Wall, 
page  104.  22  L.  Ed.  868.  With  respect  of  In- 
surance there  seems  to  be  much  diversity  of 
opinion,  although  it  Is  difficult  to  discover 
any  ground  for  a  different  Inference  than 
would  arise  from  an  assumption  of  the  risk 
of  loss.  It  Is  said  in  Benjamin  on  Sales  (Stli 
Ed.)  404,  that  "tlie  fact  that  one  party  or  tbe 
other  is  to  insure  the  goods  is  material  to  tbe 
determination  of  the  question  on  wbmn  the 
risk  is  to  falL"  Page  404. 

Tbe  leading  English  case  is  Anderson  v. 
Morlce.  1  App.  Cas.  718,  Ex.  Ch.  L.  R. 
10,  C.  P.  600.  Much  of  the  reasoning  is 
applicable  here  because  the  effect  of  ingur- 
ance  was  considered  and  the  contract  vras 
for  the  sale  of  an  undivided  quantity  of 
goods.  Tbe  plaintiff  sued  to  recover  the 
value  of  a  cargo  of  rice  whi(^  he  liad  bougbt 
and  Insured  with  the  defendant  The  mem- 
orandum was:  "Bought  the  cargo  of  Ran- 
goon rice  pen  Sunbeam,  at  8  a.  1%  d.  per 
cwt  cost  and  freight  Payment  by  aeller's 
draft  on  purchaser  at  alx  mmatha'  sight  with 
documents  attached."  Tbe  Sunbeam  had 
taken  on  board  8,878  bags  of  rice,  the  re- 
maining 400  bags  which  would  have  complet- 
ed the  carco  bali«  «n  Usbtpn  ticmgslde 
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when  she  nnk,  and  the  portion  of  the  cargo 
on  board  was  lost  A  fair  UluBtratlon  of 
the  difficulty  which  courts  experience  in 
determining  the  ownership  of  goods  sold  un- 
der contracts  similar  to  the  one  in  the  case 
at  bar  is  Ulnstrated  by  the  diversity  of  opin- 
ion which  arose  over  the  facts  in  the  dted 
case.  Th^  House  of  Lords  was  evenly  di- 
vided, and  the  dedston  In  the  Exchequer 
Chamber  was  affirmed,  and  It  was  held,  re- 
versing the  unanimous  opinion  of  the  Com- 
mon Pleas:  (1)  That  as  plaintiff  bad  con- 
tracted to  boy  a  complete  cargo,  the  prop- 
erty did  not  pass  till  the  cargo  was  com- 
pleted so  that  shipping  documents  could  be 
made  out;  this  being  one  of  the  things  to  be 
done  by  the  seller  to  put  the  goods  in  a  de- 
liverable state.  (2)  That  apart  from  the 
question  of  the  title  to  the  property,  ptaln- 
tlff  had  no  Insurable  Interest  in  the  part 
loaded  because  he  bad  ouly  assumed  the  risk 
of  that  which  be  bad  contracted  to  buy, 
which  was  the  complete  ca^o.  The  reasou- 
1ns  of  Blackburn,  J.,  In  the  judgment  of  the 
majority  In  the  Exchequer  Chamber,  Is  au- 
thority against  the  holding  of  the  trial  court 
in  the  present  case  that  the  property  In  each 
can  of  product  passed  to  the  buyer  at  the 
time  It  was  placed  In  the  cold  storage  plant. 
Having  stated  that  It  was  conceded  that,  If 
the  rice  on  board  the  lighter  had  perished  be- 
fore it  was  pnt  on  board  the  Sunbeam,  the 
ttnyer  would  have  sustained  no  loss;  and 
that  it  was  at  least  the  plain  Intention  of 
tlie  parties  that  the  buyer  would  have  been 
bound  to  pay  for  the  caii;0|eTen  though  It 
was  lo«t  by  reason  of  sabsegnent  disaster 
either  in  port  or  on  the  way  home,  provided 
tbe  lading  was  complete  and  the  shipping 
document  either  pr^red,  or,  If  matters 
were  in  a  sttuaUon  where  they  could  be  pre- 
pared, the  opinion  proceeds;  "But  there  re- 
mains the  disputed  question  whether  each 
aerate  bag  was  at  the  risk  of  Anderson 
from  the  time  It  was  put  on  board  tbe  Sun- 
beam, or  whether  it  remained  at  tbe  risk  of 
tbe  eellers  unto  the  whole  Intended  loading 
was  complete  and  tbe  shipping  documents 
were  ready,  or  at  least  everything  was  done 
to  liable  them  to  make  out  the  shipping 
documents.  TblB  we  think  depends  entirely 
on  the  Intention  of  tbe  parties  to  the  con- 
tract, as  appearing  from  it  Tbere  la  noth- 
ing to  prevent  tbe  parties  from  agreeing 
that,  as  the  goods  are  shipped  bag  by  bag, 
eadL  bag  shall  be  at  the  risk  of  Anderson, 
though  the  payment  be  postponed  till  the 
whfrie  is  on  board;  and,  If  they  bare  suf- 
fidenUy  expressed  such  an  intention,  then 
Castlct  V.  FUyford,  L.  B.  6  Ex.  165,  Ll  R. 
7  Ex.  98,  is  an  express  authority  in  this 
court  that  Anderson  must  bear  the  loss, 
tbongb  it  occurred  before  tbe  stipulated  time 
for  payment  arrived.  In  that  case,  the 
words  of  the  contract  were  express.  •  *  • 
On  tbe  other  band,  Aroleby  v.  Myers,  L.  R. 
2  CX  P.  661,  is  an  express  authority  that,  If 
ttam  fhb  contxaet  it  appeals  that  tbe  intui- 


tion of  the  parties  is  that  the  payment  is 
to  be  ouly  on  the  completion,  nothing  can  be 
recovered,  though  that  completion  Is  pre- 
vented by  an  accident  for  which  neither  par- 
ty Is  to  blame.  Both  decisions  are  binding 
on  us,  even  if  we  dlsai^roved  of  them,  but 
we  agree  with  them."   Page  406. 

Because  of  the  rule  that  when  anything 
remains  to  be  done  by  tbe  seller  to  pnt  the 
goods  Into  a  deliverable  state,  the  property 
does  not  pass.  It  was  held  to  be  the  Intention 
that  the  risk  should  become  the  risk  of  the 
buyer  when  and  not  till  the  whole  lading 
was  complete,  and  that  there  was  nothing  In 
the  contract  to  rebut  this  prima  fade  rule 
of  constructiou  or  to  show  a  different  Inten- 
tion. It  should  be  observed  that  tbe  ques- 
tion tbe  court  had  before  it  was  not,  strictiy 
speaking,  in  whom  did  the  property  vest 
but,  upon  whom  was  tbe  risk?  However,  the 
reasoning  upon  which  the  judgment  was 
placed  is  predsely  the  same. 

[8]  On  prindple,  and  on  what  we  regard 
as  the  weight  of  authority,  we  think  that  the 
property  In  the  e^  meats  passed  when  the 
plaintiff  bad  completed  the  entire  amount  of 
the  product  contracted  for  and  had  placed 
the  same  in  the  cold  storage  plant  Until 
then  he  had  not  done  tbe  things  that  tbe  con- 
tract required  of  bim  to  put  the  goods  Into  a 
deliverable  state;  and  the  defendant  was  not 
liable  for  Its  price  and  bad  no  property  in 
any  part  of  It  that  might  be  in  storage,  ex- 
cept a  contingent  Interest  provided  all  was 
completed  as  contracted  for  In  amount  and 
quality.  Otherwise,  If  the  property  to  each 
can  of  product  passed  to  the  buyer  at  tbe 
time  It  was  placed  in  storage,  tbe  buyer 
would  be  bound  to  accept  and  pay  for  one 
can,  or  ten  cans,  or  any  number  stored,  not- 
withstanding tbe  failure  to  famish  the  res- 
idue. The  contract  as  In  tbe  Elgee  Cotton 
Cases,  supra,  was  entire.  It  seems  to  be 
conceded  that  October  12,  1909,  was  tbe  time 
when  the  enUte  amount  or  substantially  tbe 
amount  named  In  the  contract  was  completed 
and  stored.  It  Is  true  that  one  shipment 
was  ordered  out  on  October  2d,  and  was  re- 
ceived and  paid  for  by  the  defendant  Tbe 
property  in  this  shipment  of  course,  passed 
when  the  plaintiff  delivered  it  to  the  common 
carrier;  but  the  property  in  the  residue  must 
be  held  to  have  passed  on  October  12th,  when 
nothing  remained  to  be  done  by  tbe  sdler  ex- 
cept to  place  on  board  cars  as  ordered. 

A  recent  case  in  point  upon  tbe  entirety  of 
the  contract  is  Waiti  v.  Oaba,  160  Oal.  324, 
116  Pac  963.  There  the  agreement  was  for  the 
sale  of  dipped  and  undipped  wool,  tfie  spring 
wool  of  1906  at  18  cents  per  pound;  the  fall 
wool  of  1905  at  14  cents.  The  fall  wool,  be- 
ing stored,  it  was  to  be  delivered  at  a  rail- 
way station  with  the  spring  wool  when  that 
was  dipped.  A  deposit  of  f250  was  made  on 
the  sale.  Tbe  stored  wool  was  destroyed  by 
fire  before  the  spring  wool  was  clipped  from 
the  badcs  of  tbe  sbeep.  Tbe  question  was 
wblcb  party  sustained  the  loai.  Tbe  court 
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held  tbe  contract  to  be  entire  and  that  no 
title  to  any  part  of  tbe  wool  passed. 

For  additional  antboritiefl  holding  that  a 
contract  of  this  nature  is  entire,  and  indirisl- 
ble,  tbat  each  party  has  the  right  to  Insist 
upon  fall  performance,  and  that  the  contract 
remains  execntory  until  the  quantity  or 
amount  bargained  for  has  been  ascertained 
and  Is  In  condition  for  delivery,  nnless  the 
contract  shows  a  contrary  Intent,  see  Pope 
et  aL  V.  Porter  et  al.,  102  N.  T.  866.  7  N.  B. 
804 ;  Thompson  8t  Petty  v.  Conorer,  80  N.  J. 
Law.  329 ;  Blackwood  v.  Cutting  Packing  Co., 
76  Cal.  212.  18  Pac.  248,  9  Am.  St  Bep.  199 ; 
Johnson  r.  Hlbbard.  29  Or.  184, 44  Pac  287. 64 
Am.  St  B^.  787;  Sempel  ▼.  Northern  Hard- 
wood Lumber  Oo.,  142  Iowa,  686, 121  N.  W. 
23;  HendrlAs  t.  Mocksvllto  Fumltore  Co., 
156  N.  a  S68.  72  S.  E.  092;  Slade  t.  Lee, 
04  Uic3L  127,  B8  N.  W.  020;  Haynes  t.  Quay, 
134  Mich.  220,  05  N.  W.  1082;  Gibbons  t.  Bob- 
Inaon.  68  Htcb.  146,  20  N.  W.  533;  Meecbem 
on  Sales,  H  763,  767;  Dec  Dig.  ||  200,  201; 
83  Qtc  299;  24  A.  ft  EL  SncycL  of  L.  1063. 

The  contract  in  this  case  was  for  the  sale 
of  something  not  In  existence,  but  wbicb  tbe 
s^er  was  to  mannfaetore,  and  we  fboA  noth- 
ing in  the  terms  of  the  contract  nor  in  tbe 
circumstances  ot  situation  of  tbe  parties  to 
Indicate  an  Intention  contrary  to  that  wbidi 
Is  presumed  from  the  general  rule  goreming 
the  sale  of  an  article  or  quantity  of  articles 
to  be  manufactured  or  produced  which  la  that 
the  property  will  not  pass  during  the  prog> 
resB  of  the  work  or  until  the  epedfled  amount 
of  the  produce  contracted  for  has  been  pro- 
duced and  Is  in  a  condition  where  it  can  be 
ddivered  according  to  the  contract  The 
parties  are  at  liberty  to  ctmtract  with  a  dif- 
ferent Intent.  "We  do  not  deny  that  a  per- 
son may  buy  cbattds  In  an  unfinished  con- 
dition and  acquire  the  ri^t  of  property  In 
them,  thongh  possession  be  retained  by  the 
vendor,  in  order  that  he  may  fit  them  for' 
deltrery.  But  in  such  a  case  the  intention 
to  pass  tbe  ownership  by  the  contract  can- : 
not  be  left  In  doubt  The  presumption  Is 
against  such  an  Intention."  Strong,  J.,  in 
the  Elgee  Cotton  Oases,  22  Wall.  ISO,  193 
(22  li.  Ed.  863). 

The  contention  that  no  property  In  the 
goods  passed  until  January  1,  1910,  or  what 
amounts  In  this  case  to  the  same  thing,  that 
the  risk  of  loss  by  deterioration  prior  to  that 
time  was  Intended  to  be  assumed  by  the  plain- 
tiff, cannot  be  sustained.  Tbe  prima  fade 
rule  of  construction  Is  that  the  parties  intend- 
ed that  the  property  in  the  egg  meats  Tested 
In  the  buyer  and  the  right  to  tbe  price  In  the 
seller.  In  the  language  of  Blackburn,  J.,  in 
Calcutta  Company  t.  De  Mattos.  82  L.  J. 
Q.  B.  322,  "as  soon  as  it  (the  contract)  came 
to  relate  to  spedflc  ascertained  goods" — that 
is,  on  the  completion  of  the  quantity  of  prod- 
uct contracted  for  and  Its  storage  in  a  deliv- 
erable state  subject  to  the  orders  of  tbe  buy- 
er—and the  inquiry  In  such  a  case  always 


"must  be  whethw  there  Is  any  sufflduit  In- 
dlcatlon  of  a  contrary  Intention."  We  ap- 
prove the  principles  stated  in  Benjamin  on 
Sales  (6th  Ed.)  that:  (X)  "A  provision  that 
either  party  shall  Insure  the  goods  contracted 
for  is  strong  evidence  that  tbe  risk  of  loss 
was  intended  to  be  assumed  by  him,"  And 
that  (2)  "When  the  goods  contracted  for  are 
an  entire  quantity,  it  is  a  question  depending 
upon  the  terms  of  the  contract  and  th»  dr- 
cumstances  of  the  case  whether  the  Insurance 
covers,  and  the  risk  accordingly  attadies  to 
the  quantity  of  goods  when  con^leted  mly, 
or  also  each  separate  Installmrat  frtm  de- 
Uvered."   Page  400. 

[4]  The  language  ot  the  provision  upon 
which  defendant  bases  the  contention  Is  **C 
o.  b.  your  station,  all  charges  paid  up  to 
January  Ist,  namely  storage.  Insurance  and 
Interest"  This  provision  was  inserted  at  de- 
taOanVa  suggestion.  If,  as  contoided,  tbe 
property  remained  In  the  plaintiff  until  Jan- 
uary 1st  what  reason  was  there  for  the  st^ 
ulation?  The  defttidant  would  have  no  In- 
surable Interest  until  the  property  passed. 
The  evidence  shows  that  the  parties  expected 
the  entire  product  to  be  put  up  in  the  qtrlng 
and  early  summor  of  1000,  and  donbtleas 
some  of  it  In  tbe  ordinary  course  of  dealing 
would  have  remained  in  storage  untD  the 
1st  of  January  following.  The  defendant, 
however,  had  the  right  to  order  out  a  part 
or  all  at  any  time  after  the  quantity  con- 
tracted tCT  was  ready  for  delitery,  hot  was 
not  to  be  chargeable  with  interest  on  the 
price  or  for  cost  of  storage  or  insurance  until 
January  1st  After  the  spewed  quantity 
had  been  produced  and  stored,  the  Insurance 
would  be  for  defendant's  benefit,  because  the 
properly  then  passed,  and  in  the  ordinary 
course  of  business  the  policy  would  then  be 
transferred  to  defendant  Su<di  is  tbe  con- 
struction which  we  think  carries  out  the  pre* 
sumed  Intention  «f  the  parties ;  and.  as  stal> 
ed,  we  are  unable  to  find  In  the  contract  or 
the  situation  of  the  parties  evidence  sufficient 
to  rebut  tbe  presumption.  The  jury  should 
have  been  Instructed  that  any  loss  occasioned 
prior  to  October  12th  was  the  plalntlCTs 
whether  It  resulted  from  his  fault  or  that  of 
the  cold  storage  company. 

[I]  It  is  daimed  that  the  court  erred  in 
refusing  to  permit  an  offer  of  proof  to  be 
made.  Without  deciding  whether  the  defend- 
ant lost  the  right  to  a  ruling  upon  this  claim 
of  error  by  falling  to  set  out  the  testimony 
by  affidavit  in  support  of  the  motion  for  a 
new  trial,  it  Is  suffldent  to  say  that  the 
character  of  the  testimony  Is  indicated  by 
the  question  to  which  objections  were  sus- 
tained which  occasioned  the  offer  of  proof; 
and,  as  another  trial  must  be  ordered,  the 
point  will  be  considered.  The  only  ground 
for  the  objection  to  the  questions  was  that 
the  witness  had  not  shown  himself  qnaUfled 
to  answer.  The  witoess  had  beoi  tor  nine 
years  the  manager  of  the  etM  storafe  plant 
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wliere  tjie  egg  meats  were  stored  and  testi- 
fied to  an  experience  In  the  business  sufficient 
to  qualify  him  to  state  his  opinion  whether 
a  product  like  egg  meats  after  haTing  been 
solidly  frozen  will  thaw  in  a  temperature 
below  degrees. 

[•]  To  a  number  of  special  questions  sub- 
mitted at  the  request  of  defendant  the  jury 
gSTe  evaslTe  and  equlTocal  anawers.  Asked 
to  state  whether  46  cans  of  frozen  yolks  were 
destroyed  by  order  of  court  in  Spokane,  they 
answered,  "There  probably  were  some  cans 
destroyed."  Equally  evasive  answers  were 
returned  to  no  less  than  eight  or  nine  other 
questions.  Whether  this  resulted  from  a  re- 
luctance of  the  Jury  to  find  facts  in  favor  of 
the  defendant  notwithstanding  the  evidence, 
we  cannot  say.  But  the  court  should  have 
sustained  the  motion  to  require  the  Jury  to 
return  definite  answers.  Not  infrequently 
cases  arise  where  it  becomes  the  doty  of  the 
oonrt  to  set  aside  the  verdict  and  grant  a 
new  trial  because  the  answers  are  so  evasive 
and  nnsatlsfactoiy  as  to  suggest  that  the  de- 
feated party  has  not  had  a  fair  and  impartial 
trlaL  U.  P.  Hy.  Co.  v.  Fray,  31  Kan.  720, 
8  Fac.  690;  St  L.  ft  S.  F.  By.  Cb.  v.  Clark. 
48  Kan.  821.  29  Pae.  812;  S.  K.  By.  Co.  v. 
Micfaads,  40  Kan.  888,  3M»  30  Pac.  408;  A., 
T.  ft  S.  F.  B.  Co.  T.  Wells,  66  Kan.  222,  42 
Fac  809. 

Tta  judgment  vrUl  be  reversed,  and  a  new 
trial  ordoed.  All  the  Justices  concurring. 


cm  OF  BBIPOBIA  V.  EMPOBIA  TELB- 
PHONB  CO. 

(Bopnm*  Court  of  Kansas.  Jan.  U,  1013.) 

X.  BEHEABINO  —  FOBUEB  OPINION  —  AnHEB- 

BNCS  TO  Pbiob  Decision. 

The  conclusion  stated  in  the  syllabua  in 
City  of  Emporia  v.  Telephone  Co.,  87  Kan.  465. 
124  Pac  805,  that  tbe  provisions  of  the  old  ordi- 
nance remain  in  force,  Including  the  rates  pre- 
scribed therein,  is  upon  rehearin;  adhered  to. 
2.  HtmiOIFAIj  CORPOBATIONS  (|  78*)— Ratbs 
— CONTBACT  BETWEEN  HATOB  AND  ConNCII' 
AND   TlEUEPROKB   OOUFAHT  —  POWKBS  Or 

Out  OmcEBS. 

The  mayor  and  council  of  cities  of  the  sec- 
ond class  have  no  authority  to  contract  for 
rates  for  a  tenu  of  years  for  telephone  services 
to  be  famished  to  the  Inhabitants  of  the  citr 
after  tiie  state  hy  direct  legislation  or  throng 
a  commission,  or  other  lawfully  delegated  an* 
tfaority,  has  acted  npon  the  sabject 

[Ed.  Note.— other  cases,  see  Ifnnidpal 
^^tatlon^  Gait  Dig.  {  182;  Dec.  IMg.  i 

8.  TSLMBAPHB  AND   TKUOWOVn    Q  83*>— 
Bats  OBDIITAIIOS--OBJECnOKS— tn^TSA  VI- 

■Es— Estoppel. 

The  principle  of  estoppel  applicable  to  a 
pidtUe  aerrice  eoiptwation  daiming  that  its  con- 
tiaet  widk  a  dty  was  ultra  vires  the  mnnkipal 
onpocation  Is  considered  and  applied. 

[Eid.  Note.:— Fot  other  cases,  see  TeUnaphs 
and  Tdqphones,  Cent  IMg.  |  iSl;  De&  Dig.  | 
8S.*1 


4.  TELEGBAPHS  and  TSUPHOKIS  88*)— 

Bats  OsDiNAiroa. 

The  rates  for  tel^hone  diarges  prescribed 
in  an  ordinance  adopted  and  accepted  in  the 
year  1900,  and  agreed  to  by  an  assignee  of  the 
prlTilwes  granted  by  such  ordinance  in  the 
year  1906,  as  a  condition  of  the  municipal  con- 
sent to  the  transfer  (such  consent  being  neces- 
sary under  the  terms  of  the  ordinance),  will 
govern  until  actim  Is  taken  by  tin  state  or  by 
its  authority. 

[Ed.  Note.— For  other  cases,  see  Telemphs 
and  Telephones,  Cent  Dig.  |  21;  Dec  Dig.  | 
33.*] 

On  rehearing.  Denied. 
For  former  opinion,  see  87  Kan.  466,  124 
Pac  896. 

BENSON.  J.  It  was  held  In  the  former 
opinion  that  the  provisions  of  the  old  ordi- 
nance prescribing  rates  for  telqtlione  smrvioe, 
accepted  and  long  acquiesced  in  by  the  com- 
pany, should  be  upheld  against  the  company 
which  continued  in  the  full  enjoyment  of 
the  privileges  granted  by  Its  terms.  This 
conclusion  was  challenged  in  a  petition  for 
rehearing,  which  was  allowed.  When  tbe 
opinion  was  written,  it  was  believed  that 
the  appellee  r^ied  principally  npon  the  claim 
that  the  new  ordinance  was  In  efTect,  and 
the  iwoposltton  submitted  for  rdiearlng  was 
treated  only  briefly.  While  stUl  adhering  to 
the  cenclnsion  referred  to,  fnrttier  reasons 
win  now  be  stated. 

[1]  The  facta  taken  as  true  In  deciding 
the  motion  for  Judgment  on  the  pleadings 
appear '  In  the  statement  and  opinion  in- 
cluded In  the  former  report  of  this  case.  It 
la  there  stated  that,  "among  the  new  con- 
ditions prescribed  when  the  new  company 
succeeded  to  tbe  franchise,  it  was  provided 
that  no  attempt  should  be  made  to  change 
the  rates."  87  Kan.  467,  124  Pac.  896.  In 
this  connection  It  Is  deemed  proper  to  state 
now  that  the  additional  fact  appears  from 
the  abstract  that  the  resolution,  consenting 
to  the  transfer  to  the  new  compa^,  provid- 
ed that,  in  consideration  of  the  payment  of 
the  arrearages  of  the  2  per  cent  of  gross 
rec^pts  due  the  clt7  from  the  old  company 
on  Segtember  1,  1004,  and  certain  additional 
services,  the  city  would  receipt  to  Mr.  Fin- 
ney, the  manager  of  the  company,  for  the  2 
per  cent  referred  to  "from  year  to  year  so 
long  as  he  shall  remain  manager,  *  *  *  * 
and  said  company  makes  no  attempt  to 
ctiange  the  present  rates  for  service."  These 
conditions  were  accepted  by  the  new  com- 
pany, the  appellee.  The  fact  should  also 
be  stated  that  the  old  ordinance  contained  a 
provision  "that,  before  any  transfer  or  as- 
signment under  the  rights  of  this  franchise 
shall  become  binding  on  said  city,  a  copy  of 
such  transfer  or  assignment  shall  be  filed 
with  the  city  clerk,  and  said  assignment  con- 
sented to  by  the  mayor  and  titj  council. 
•   •  • 

By  chapter  121  of  the  Laws  of  1905 
(Qen.  Stat  1909,  (8  752,  763),  dtlea  of  the  sec- 
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ond  and  tbird  classes  were  given  tbe  con- 
trol of  streets  and  allefs,  and  It  was  pro- 
vided that,  before  any  person  or  corpora- 
tion should  enter  upon  the  streets  or  alleys 
for  the  construction  of  any  railways,  sewer- 
age system,  or  telephones,  the  right  to  do  so 
must  be  obtained  by  ordinance.  Thus  it  ap- 
pears  that  a  right  of  way  for  the  construc- 
tion and  operation  of  telephones  in  dty 
streets  after  February  11,  1906,  when  that 
act  became  effective,  must  be  obtained  by 
municipal  action.  If  the  old  company  was 
unafTected  by  this  change  in  legislation,  it 
might  have  continued  to  the  end  of  the  15 
years'  term  without  any  grant  of  a  right  of 
way  from  the  city,  its  successor  had  acquired 
no  such  right,  and  enjoys  the  use  of  the 
streets  only  through  the  consent  of  the  dty 
to  the  transfer  which  was  upon  the  condi- 
tion, among  others,  that  It  should  not  change 
the  rates  prescribed  tor  its  predecessor.  The 
city  might  have  withheld  Its  consent  to  the 
transfw  and  passed  a  new  ordinance  with 
this  condition.  Tbe  parties  undertook  to  ac- 
complish the  same  end  by  resolution,  which, 
for  the  purposes  of  this  case,  may  be  glvw 
the  same  effect;  the  appellee  having  en- 
joyed the  same  privileges. 

It  Is  not  necessary  to  define  tbe  precise 
powers  of  regulation  vested  in  the  city  over 
telephone  companies  using  city  streets  un- 
der the  legislative  grant  of  right  of  way 
previous  to  the  act  of  1905.  Nor  is  It  nec- 
essary to  delimit  the  additional  powers  given 
by  that  act  There  was,  in  tbe  first  place 
at  least,  the  power  of  regulation  concerning 
the  location  of  poles,  height  of  wires,  and  to 
provide  rules  for  safety  and  convenience  in 
the  nse  of  streets,  and,  after  the  act  of  190S, 
there  was  tbe  additional  authority  to  grant 
the  right  of  way  also,  which  Implies  a  right 
to  impose  reasonable  conditions  upon  which 
it  may  be  exercised.  lUteae  privileges  were 
deemed  of  consequence  to  the  original  com- 
pany and  to  its  successor,  the  appellee.  Bach 
company  sought  and  obtained  action  by  tbe 
mayor  and  council  purporting  to  grant  priv- 
ileges upon  conditions  to  which  they  assent- 
ed. Contracts  were  accordingly  made*by  an 
ordinance  and  resolution  duly  AccegteA,  and 
the  lines  were  operated  for  many  years  In 
accordance  with  the  terms  agreed  to.  Pre- 
sumably such  action  deterred  other  companies 
from  occupying  the  field.  Tbe  dty  has  kept 
faith,  and  the  appellee  bas  been  undisturb- 
ed in  the  use  of  the  streets,  the  patronage  of 
tbe  public  secured  tbrougb  such  action,  and 
the  pursuit  of  business  incident  to  such  use. 
But  It  is  said  that,  because  of  a  want  of 
power  to  make  a  binding  contract  to  fix  rates, 
tbe  appellee  is  not  bound  by  the  agreement, 
and  may  summarily  Increase  the  rates,  sub- 
ject only  to  correction  in  case  they  should 
be  found  unreasonable. 

[2]  The  power  to  prescribe  rates  to  be 
charged  by  public  service  corporations  for 
such  service  for  a  fixed  period  by  contract, 
although  xeternH  to  In  the  former  opinion. 


was  not  dedded.  Since  then  the  subject  ot 
munidpal  power  In  such  matters  has  been 
considered  in  State  ex  rel.  v.  Wyandotte  Gas 
Co..  88  Kan.  100,  127  Pac.  639.  where  it  was 
held  that  the  power  to  contract  for  rates  for 
furnishing  water,  ll^t,  heat,  or  power  to  a 
dty  or  its  inhabitants  is  a  governmental 
power  which  may  be  dd^ted  to  the  mayor 
and  council  of  a  city,  but  must  be  spedflcal- 
ly  granted  or  absolutely  essential  to  the  ex- 
erdse  of  powers  expressly  conferred.  Sylla- 
bus 3.  In  that  case  it  appeared  that  tbe 
state  bad  legislated  upon  the  subject  by  an 
act  declaring  that  rates  should  not  be  great- 
er than  the  charges  fixed  by  the  lowest  sched- 
ule of  rates  on  the  1st  day  of  January,  1011, 
without  the  consent  of  tbe  Public  Utilities 
Cbmmisslou  (Iaws  1911,  c.  238,  }  SO),  and  the 
attempt  to  increase  the  rates  alwve  that 
standard  had  been  made  without  tbe  consent 
of  the  Commission.  Following  that  case.  It 
is  held  that  the  mayor  and  council  of  dties 
of  tbe  second  class  could  have  no  authority 
to  contract  for  rates  for  telephone  service  to 
by  furnished  to  the  Inhabitants  of  the  city 
for  a  fixed  term  of  years,  after  the  state  by- 
direct  legislation  or  through  a  commissloii, 
or  other  lawfully  ddegated  authority,  liad 
acted  upon  the  subject 

The  contention  of  the  appellee  Is  that  tbe 
contract  for  rates  was  absolutely  void,  and 
that  acquiescence,  however  long  continued, 
cannot  operate  to  prevent  the  proposed  action 
to  increase  charges  above  tbe  stipulated 
rates.  It  is  said  that  the  Wyandotte  Oas 
Case  necessarily  leads  to  this  condtislon. 
This  claim  will  now  be  considered.  There 
was  nothing  morally  wrong  or  opposed  to 
puMic  policy  in  imposing  the  condition  pre- 
scribing rates  in  the  ordinance,  or  In  the  res- 
olution consenting  to  the  transfer.  Such  con- 
ditions were  common  In  many  like  grants 
in  many  cities.  Franchises,  so  called,  em- 
bracing schedules  of  rates  for  services  in 
furnishing  water,  light,  and  the  like,  were 
sought  and  accepted  and  acted  upon.  Tho 
power  attempted  to  be  exercised  was  not 
prohibited  by  the  act  r^uIaUng  dtiea  of 
this  class  or  by  other  statutes.  It  remained 
rested  in  the  Legislature,  subject  to  dd^a- 
tlon  as  might  be  deemed  proper,  but  the  Leg- 
islature had  not  acted.  In  such  a  situation, 
it  has  recently  been  held  in  another  Juris- 
diction that  a  contract  between  a  dty  and 
public  service  corporation  will  be  In  force 
between  the  contracting  parties  until  the 
state  exerdses  its  paramount  power  to  fix 
rates.  A  dty  in  Wisconsin  granted  by  ordi- 
nance the  right  to  operate  an  intemrbau  rail- 
road upon  c^^ln  streets.  One  of  the  con- 
ditions Imposed  was  that  the  passenger  tare 
between  that  dty  and  another  dty  should  not 
exceed  10  eenta.  The  grantee  accepted  tbe 
conditions  and  constructed  the  road.  The 
defendant  traction  company  afterward  8u<> 
ceeded  to  his  r^hts,  and  by  another  ordlnaucBk 
passed  at  the  Instance  of  the  traction  compa- 
ny, It  was  sranted  tbe  same  rlsbta  tbat  bad 
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been  prorlonsly  glvva  to  the  first  grantee, 
and  BQbject  to  the  saqie  conditions  which 
were  acc^ted.  The  traction  company  con- 
tinned  tike  stipulated  fares  for  a  tUne,  and 
then  ffivB  notice  of  an  Increase  to  15  omta. 
The  action  wu  broaght  to  enjoin  the  pro- 
posed Increase  and  to  compel  the  traction 
camjfKDj  to  abide  by  its  contract  The  de- 
fouM  was  that  the  dty  bad  no  authority  to 
exact  the  condition,  and  that  the  part  of  tbe 
ordinance  fixing  fares  was  ultra  Tires.  In 
the  course  of  the  opinion  It  was  said :  "That 
the  traction  company  had  tbe  right  on  its 
part  to  make  a  contract  flxli^  the  rate  of 
charge  tor  a  given  servloe,  provided  such  con- 
tract violated  no  law  and  was  Inimical  to 
pabUc  policy,  is  clear  enough.  By  so  doing 
It  could  not  forestall  the.  state  and  prevent  it 
from  exercising  Its  governmental  function 
regulating  rates.  But,  until  the  state  sees 
fit  to  interpose,  the  carrier  ordinarily  may 
oxerdse  a  free  hand  in  fixing  rates,  subject 
to  the  qualification  that  they  must  not  be 
tuueasonably  high  and  must  not  be  unjustly 
discriminatory.  In  order  to  liave  a  binding 
contract,  there  must  be  mutuality  of  obliga- 
tion, and  whatever  doubt  arises  on  the  branch 
of  the  case  we  are  considering  arises  in  ref- 
erence to  the  right  of  the  city  to  make  the 
particular  contract  before  us."  Manitowoc 
T.  Manitowoc  &  Northern  T.  Co.,  146  Wis. 
13.  10.  20.  129  N.  W.  92S.  827  (140  Am.  St 
1066). 

It  was  held  that  there  was  no  law  inhibit- 
ing tbe  making  of  the  contract  fixing  rates. 
Neltlier  was  there  any  law  authorizing  It. 
and  the  court  said  :  "Statutes  granting  to 
cities  the  right  to  make  long  time  contracts 
binding  on  the  public,  and  fixing  a  rate  to  be 
charged  by  a  public  service  corporation,  are 
not  looked  upon  with  favor,  and  will  be 
strlctiy  construed.  It  is  only  where  the  right 
Is  very  clearly  conferred  that  the  state  will 
be  held  to  have  relinquished  Its  power  to  en- 
act laws  regulating  tolls."  146  Wis.  27.  28, 
129  N.  W.  930,  140  Am.  St  Rep.  1056.  This 
to  in  entire  accord  with  tbe  Gas  Company 
Case,  but  the  court  proceeds  to  say:  "No 
spedflc  authority  having  been  conferred  on 
the  dty  to  enter  into  the  contract  In  ques- 
tion, the  right  of  the  state  to  Interfere,  when- 
ever the  public  weal  demanded,  was  not  ab- 
n^ted.  The  contract  remained  valid  be- 
tween the  parties  to  It  until  such  time  as  the 
state  saw  fit  to  exercise  Its  paramount  au- 
thority, and  no  longer.  To  this  extent,  and 
this  extent  only,  Is  the  contract  before  us  a 
valid  subsisting  obligation."  146  Wis.  28. 
120  N.  W.  930.  140  Am.  St  Rep.  1066.  The 
eoort,  after  examining  the  statutes,  held  that 
tbe  state  had  not  exercised  the  power  to  mod- 
ify or  abrogate  ttie  contract;  that  the  rail- 
road conunlsGdon,  although  vested  with  such 
power,  had  made  no  determination;  and 
that,  until  such  determination,  the  contract 
ronalned  In  force.  In  that  case  the  company 
also  coDtei^ed  that  the  fare  stipulated  in 
the  ordinance  waa  unreasonable,  and  the  trial 


court  found  that  It  waa  unreaaonaUy  low. 
Oonceming  this  feature  of  the  case^  It  was 
said :  "Tbe  court  cannot  relieve  the  defend- 
ant from  an  improvident  contract,  but  the 
contract  Is  of  such  a  character  In  tbe  present 
instance  that  tbe  legislative  branch  of  the 
government  may,  In  the  Interest  of  the  pub- 
lic, abrogate  it"  146  Wla.  80, 120  N.  W.  931, 
140  Am.  St.  Rep.  1066.  The  defense  that  the 
rates  are  unreasonable  was  also  Interposed 
in  this  case,  but  there  was  no  finding;  the 
Judgment  ahaving  been  rendered  upon  the 
pleadings  wherein  the  allegation  of  unrea- 
sonableness is  denied. 

[8]  It  is  true  that  the  WQsconsln  statutes, 
as  appears  from  the  opinion,  gave  the  city 
control  of  the  streets  and  the  right  of  way 
over  them.  In  this  respect  the  situation  Is 
like  that  existing  in  thds  state,  since  the 
passage  of  the  act  of  1005,  vesting  such  con- 
trol In  the  city,  but  unlike  that  existing  when 
tbe  old  ordinance  was  adopted.  However,  as 
the  appellee  sought  for  and  obtained  the 
consent  of  tbe  council  to  the  transfer  after 
the  act  of  1906  took  effect,  and  acc^ted  the 
conditions  Imposed  at  that  time  in  giving 
such  consent  (a  consent  to  such  transfer  be- 
ing necessary  under  the  terms  of  the  ordi- 
nance), its  rights  should  be  considered  with 
reference  to  tbe  power  of  the  dty  under  that 
statute.  The  company  received  and  still  re- 
tains a  right  of  way — certainly  a  substantial 
benefit,  even  If  there  were  no  other — and 
should  be  held  to  tbe  otmdltion  to  which  It 
agreed  until  the  state  acta  in  the  matter  or 
some  right  to  relief  is  shown. 

In  liarnuHiy  with  tbe  dedsloa  In  the  Man- 
itowoc Case^  hut  in»ceedlng  upon  a  somewhat 
different  course  of  reasoning,  other  courts 
have  reached  the  same  result  by  applying 
the  prlndfde  of  estoj^l.  In  New  Jerseft  in 
an  opinion  by  Judge  Pitney.  In  a  case  relating 
to  the  validity  of  license  fees  imposed  upon 
a  street  railway  company  by  an  ordinance  ac- 
cepted by  the  company  permitting  the  use 
of  streets  for  Its  trades,  it  was  hM  that, 
although  the  dty  bad  no  power  to  luqiose  the 
condition  stipulated  in  the  ordinance,  the 
company  having  accepted  the  condition  and 
constructed  its  lines  and  operated  its  tialns 
under  the  ordinance^  the  want  of  power  In 
tbe  city  was  unavailing.  The  ooort  said: 
"In  fftct,  the  ordinances  were  aoc^ted  by 
the  conq;iany,  subject  to  those  eondltUms,  and 
tbe  lines  wen  constructed  by  It  and  have 
since  been  maintained  and  operated  by  it 
and  ita  successora,  indndlng  tills  defendant 
It  Is  now  too  late  for  the  defendant  to  set  np 
that  the  de  fiicto  contract  thus  ottered  Into 
and  acted  upon,  and  from  whldi  ben^ts 
have  thus  accrued  to  the  defendant  and  Its 
predecrasors,  was  ultra  vires  tlie  munldpal 
corporation."  Jersey  City  v.  North  Jersey  St. 
Ry.  Co..  72  N.  J.  lAW,  383,  301,  61  Ati.  05. 
08.  The  same  court  la  a  case  Involving  the 
same  principle,  said:  "But  In  our  view  It  is 
not  open  to  the  traction  company  to  raise 
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the  qnestion  that  the  grant  of  Its  local  prlT- 
U^es  and  ftanchises  was  nltza  Tires  ISie 
mnnictpal  corporation,  while  at  the  same 
time  the  company  retains  and  nses  and  «!• 
Joys  those  privileges  and  franchises.  The 
plea  of  ultra  vires  Is  not  admitted  in  mtSk 
drcnmstances,  except  wh«e  It  is  practicable 
to  restore  the  status  quo  ante,  and  we  there- 
fore think  the  presoit  respond^t  Is  estopped 
from  setting  up  that  i^ea."  Rathwford  v. 
Hudson  River  TracOon  Co,  73  M.  J.  Law, 
227,  235,  63  Atl.  84,  87.  » 

In  a  similar  sitoation,  the  Supreme  Ooort 
of  lUlnols  declared:  "We  are  also  of  the 
opinion  that,  even  though  It  might  be  held 
that  the  condition  upon  wWch  the  permit  or 
license  was  granted  to  the  defendant  rail- 
way company  was  nltra  vires,  the  not 
having  the  power  to  Impose  it,  nererth^ess, 
the  ordinance  having  been  accepted  by  the 
company  vrith  the  condition  attached,  agree- 
ing thereby  to  perform  it,  it  became  a  valid 
contract  between  it  and  the  city,  the  validity 
of  which  the  def^dant  da  now  estopped  to 
deny.  The  act  of  the  cl^  in  Imposing  the 
condition  cannot  be  treated  as  against  public 
policy  or  prohibited  by  statute,  and  void,  and 
therefore,  having  accepted  the  contract  In  Its 
entirety  and  enjoyed  the  benefits  for  whldi 
it  agreed  to  pay  the  amount  prescribed,  it 
cannot  now  repudiate  that  contract"  Chica- 
go Gen.  Ky.  Co.  v.  City  of  Ohlcago,  176  IlL 
253,  259,  62  N.  D.  880,  882  (66  L.  B.  A  958, 
68  Am.  St  Rep.  188). 

In  another  case,  also  relating  to  the  fran- 
chises of  a  street  railway  company,  the  Ill- 
inois court  said:  "In  the  absence  of  the  or- 
dinance, the  respond^t  company  had  no 
power  or  right  to  enter  upon  the  streets  of 
the  village  and  erect  poles,  string  wires  there- 
on, and  construct  and  operate  its  roads  by 
electricity  upon  and  along  such  streets. 
These  privileges  constitute  ample  considera- 
tion,, if  any  could  be  deemed  necessary.  The 
privileges  granted  the  respondent  company 
by  tbe  terms  of  the  ordinance  have  been  and 
are  being  fully  enjoyed  by  it  It  cannot  be 
permitted  to  take  and  retain  all  advantages 
and  benefits  of  the  ordinance  and  escape  per- 
formance of  duties  to  the  public  upon  which 
its  rights  to  such  advantages  and  benefits 
are  predicated  upon  the  ground  the  ordi- 
nance and  the  duties  Imposed  by  it  are  ultra 
vires  both  the  village  and  the  respondent 
company.  The  plea  of  ultra  vires  will  not, 
as  a  general  rule,  prevail  wh^  it  will  not 
advance  Justloe,  but  nill,  on  the  contrary^  ac- 
comiAlsh  a  legal  wrong;  and  tt  is  a  general 
rule  that  undertakings,  though  th^  be  ultra 
Tires,  will  he  eiforced  t^ainst  quad  public 
corporations  if  said  corporations  retain  and 
enjoy  the  benefits'  of  concessions  granted  on 
condition  sncSi  undertakings  should  be  per- 
formed," People  T.  Suburban  R.  R.  Co.,  178 
111.  084;  OOTt  S8  N.  EX  8^  SC2  (49  U  R.  A. 
600). 

In  at7  of  St  Louis  T.  DftTldsoa,  102  Mo. 


149, 14  8.  W.  825,  22  Am.  St  B«|k  764,  tt  wu 
held  tiiat  a  omtract  jaade  by  a  dty,  altlKwigh 
tdtra  Tires,  Is  not  Illegal  U  not  ^otaibltod  by 
its  charter,  and  that  one  who  bad  naekreA 
boieflts  under  a  ctmtract  with  ttie  <ity  wu 
estoppei  from  setting  up  tbe  plea  of  ultm 
Tires  to  escape  liability  upon  the  eontxact 
while  retaining  its  b«iefits.  Tbe  general 
principle  of  estoppel,  ap^ted  to  a  bushwas 
corporation  acting  ultra  vires  where  tbe  con- 
tract has  been  executed,  Is  stated  In  Town 
Go.  T.  Aforrls.  43  Kan.  282,  23  Pae  589.  tbna: 
"A  corporation  which  has  enjoyed  tbe  bcaie- 
flts  of  a  contract  cannot  {dead  that  It  was 
ultra  Tires  wbwe  no  fraud  Is  Intoided  or 
has  been  committed."   Syllabus,  par.  1. 

The  application  of  the  principle  of  estoppel 
to  a  public  service  corporation^  acting  with- 
out legislative  authority,  wh«e  the  conditltm 
was  agreed  to  by  the  company.  Is  draled  In 
Farmer  t.  Telephone  Oo.,  72  Ohio  St  626,  74 
N.  B.  1078,  and  also  In  Wright  v.  Glen  Trfe- 
phone  Co.,  112  App.  Div.  745,  99  N.  T.  Supp. 
85.  The  latter  case  was  an  action  by  an  in- 
dividual claiming  the  b«ieflt  of  a  rate  fixed 
by  an  agreement  contained  in  an  ordinance. 
The  court  cdted  the  Farmer  Case  in  Ohio  and 
other  decisions,  and  said;  "If  this  be  sound 
law,  the  franchise  can  in  no  way  be  a  con- 
tract binding  upon  the  defendant  as  a  com- 
pensation for  service  for  lack  of  considera- 
tion. The  defendant  cannot  be  estopped  be- 
cause it  has  complied  so  far  with  terms  with 
which  it  was  not  required  legally  to  comply. 
No  harm  has  been  done  this  plaintiff  or  the 
municipality,  and  I  can  see  no  element  of  es- 
toppel in  any  act  done  by  the  defendant  un- 
der the  terms  of  the  so-called  franchise." 
112  App.  Dlv.  747,  09  N.  T.  Supp.  87. 

Referring  to  conflicting  decisions  on  this 
subject,  it  is  stated  in  Beach  on  Public  Cor- 
porations, vol.  1,  at  section  218,  that  the 
great  weight  of  authority  supports  the  prop- 
osition that,  when  the  contract  Is  wholly  be- 
yond the  express  or  Implied  powera  of  the 
corporation,  it  is  absolutely  void  and  cannot 
be  ratified  by  performance  or  acceptance  of 
benefits.  At  section  1229,  vol.  3,  in  Dillon 
on  Municipal  Corporations,  this  subject  is 
discussed,  and  reference  la  made  to  tbe  fftct 
that  in  some  Jurisdictions  such  a  condition, 
not  authorized  by  law,  is  regarded  as  a  mere 
nullity,  not  however  impairing  the  validity 
of  the  grant  or  franchise,  but  the  author  al- 
so says:  "But  In  other  Jurisdictions  the  prin- 
ciple of  estoppel  appears  to  be  applied,  and 
it  is  held  that  a  railroad  con^iany  or  other 
public  service  corporation,  which  has  accept- 
ed the  benefit  of  a  grant  or  oonamt  with  a 
condition  atta<died  ther^  Is  estoiwed  to 
contest  the  Talldlty  of  the  condition  elthw 
as  ultra  vires  the  municipality,  or  as  beyond 
its  own  powws,  and  Is  bound  tbmby."  3 
Dillon  on  Municipal  Corporations  (5tb  Ed.) 
1  1229.  The  learned  author  does  not  appear 
to  glTo  his  own  Tlewa  opw  this  particular 
Bubjeet 
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Dedsbnii  o(  thte  oonit  are 'dted  to  uphold 
the  contention  tbat  mimiclpal  action,  wMcb 
la  ultra  Tlies  In  the  atrict  sense  of  tbat 
term,  cannot  bo  made  ToUd  by  ratification, 
bat  tbe  precise  queation  now  onder  consid- 
oration  bas  not  been  determined  bore.  It 
was  beld  In  Olty  of  Leavenwortb  t.  Rankin, 
2  K^n.  882,  tbat  a  municipal  corporation  can 
exercise  only  powers  conferred  by  law.  In 
makinff  contracta,  th^  mast  act  within  the 
limits  of  mch  powers,  and  no  snbsegnoit  act 
of  the  corporation  can  core  the  defect 
Ttaese  are  statements  of  goieral  principles 
frequently  dted  and  followed.  In  Be  Pryor, 
Fetlttoner,  55  Kan.  721.  41  Fac  968.  29  B. 
A.  898,  49  Am.  St  Bep.  280,  It  was  Held  that 
an  ordinance,  passed  after  the  grant  of  a 
rii^t  to  lay  and  maintain  gaa  pipes  in  a  city 
of  the  second  daso  flzlns  maxlmnm  rates.  Is 
InoperatiTe  as  to  the  assignees  of  the  right 
tberetof  ore  granted  by  an  ordinance  in  which 
rates  were  not  fixed.  It  will  be  seen  that 
there  was  no  contract  or  consent  to  the 
rates  involred  In  tbat  case,  bat  only  a  qaee- 
tlon  of  power  to  fix  maximum  rates.  The 
court  said  In  tlie  opinion:  *«Whethar  th«y 
might,  as  a  condition  of  tbetr  consoit,  pro- 
vide that  gas  or  water  should  be  famished 
to  tiw  eit7  or  to  its  inhabitants  at  not  ex- 
ceedlng  certain  prescribed  rates,  we  need  not 
Inquire."  05  Kan.  728,  41  Pat  909,  29  L.  a 
A.  896,  49  Am.  St  Bep.  280.  Passing  the 
abaenoft  of  any  amsent  of  the  company  In 
that  cas^  It  wHl  be  Aeen  that  an  estowel 
conld  not  possibly  be  inrolved. 

In  the  coarse  of  the  opinion  In  O'Leary  v. 
Street  Railway  Co.,  87  ^an.  22,  at  page  81, 
123  Pac  746,  at  page  749,  it  was  said:  "In- 
action, acquiescence,  tacit  consent,  and  the 
like,  on  the  part  of  city  officials,  cannot  be 
iuToked  to  jnsti^  private  inraslons  of  public 
property  or  rights,  and  lapse  of  time  cannot 
bar  remedies  appropriate  for  the  protection 
of  public  Interests.  Nor  can  estoppel  be  In- 
Toked  in  cases  where  the  city  was  power- 
less, under  the  law,  to  do  the  disputed  thing 
in  the  first  instance.  But  no  such  questions 
are  presented  here."  That  case  is  cited  as 
opposed  to  the  application  of  estoppel  here, 
but  it  does  not  sustain  the  contention.  It 
was  only  held  that  the  city  was  not  estop- 
ped by  falling  to  act  or  by  giving  consent 
whea  it  bad  no  authority  to  do  either. 

[4]  It  is  not  necessary  to  decide  that  the 
principle  of  estoppel  appUes  here  as  fully 
as  It  was  held  to  apply  In  some  of  the  aa- 
tboriUea  cited.  It  is  sotBdent  to  say  that 
the  rates  prescribed  In  the  ordinance  should 
goTwn  nntU  some  action  is  takai  by  the 
state  or  Ibi  authority.  Nothing  said  In 
the  opinion  in  the  Wyandotte  Oas  Company 
Case  Is  at  variance  with  this  conclusion, 
wbidi  is  readied  a  consideration  of  mat- 
Un  not  IiiTolTed  In  that  case. 

The  appdlflo  mgKests  that  It  la  now  claim* 


ed  that  the  former  opinion  precludes  the  de- 
fendant from  "presenting  its  evidence  In  sup- 
port of  the  defenses  raised  by  Its  answer," 
and  asks  for  further  directions.  -The  direc- 
tions girea  seem  reasonably  plain,  and  no 
difficulty  in  cons  truing  the  opinion  la  antici- 
pated. The  question  presented  in  this  court 
was  whether  the  district  court  erred  in  giv- 
ing Judgm^t  for  the  defendant  upon  the 
pleadings.  We  held  that  It  did  so  err,  re- 
versed the  Judgment  so  roidered,  and  direct- 
ed the  district  court  to  overrule  the  motion 
of  the  defendant,  and  this  la  still  the  conclu- 
stou  of  the  court  Further  proceedings  ahoold 
be  In  accordance  with  the  views  expressed 
In  thia  and  the  former  wtnloa.  All  the  Jo*- 
tices  concurring. 


CAREY  GOAL  00.  v.  BBIDBB  GON- 
ORBTB  CO. 
(Supreme  Court  of  Kansas.   Jan.  11,  1018.) 

(Svllabut  bir  the  Court.) 

1.  Baiucbnt  (I  81*>— YALinc  or  Ubb  or  Paop- 
XBTT— Evidence. 

Upon  an  issue  as  to  what  the  use  of  an 
article  is  reasonably  worth  per  day.  where  It 
does  not  appear  that  there  is  any  absolute 
standard  by  which  anch  value  may  be  deter- 
mined with  deflniteness  and  certainty.  It  Is  not 
error  to  admit  evidence  of  the  value  of  the  ar^ 
tide  Itself,  to  be  considered  with  other  circum- 
stances in  determining  the  value  <d  its  use. 

[Bd.  Note.— For  other  cas^  see  Bailment, 
Cent  Dig.  SS  124^181;  Dec  Dig.  |  81.*] 

2.  Baiucbnt  (S  31*>— Vai.uk  or  Usa  or  Pbop- 

XBTT— BVIOKNCK. 

In  that  situation  it  is  hot  error  to  admit 
evidence  of  the  price  at  which  the  owner  sub- 
sequently sold  the  article. 

[Ed.  Note.— For  other  case&  see  Bailment 
Cut  Dig.  H  m-181;  De&  Dig.  i  SI.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Carey  Goal  Cunpany  agalmA 
the  Bepbe  Ccmcrete  Company.  Judgment  for 
plaintiff,  and  defendant  appealsi  Affirmed. 

Carr  W.  Taylor,  of  Topeka,  and  Ceo.  A. 
Neeley,  of  Hutchinson,  for  appellant  Prlgg 
&  Williams,  of  Hatchinaon,  for  appellee. 

MASON.  J.  The  Carey  Coal  Company,  an 
indivldnal  doing  business  under  that  name, 
sued  the  Beebe  Concrete  Company,  a  partner- 
shlp.  upon  an  account  There  was  no  contro- 
versy over  this,  but  a  trial  was  had  upon  a 
croso-demand.  The  defendants  bad  f urulshed 
for  the  use  of  the  plaintiff  a  secondhand 
steam  «igina  They  assert  that  this  was 
done  ondor  an  agreement  that  they  were  to 
be  paid  a  reasonabla  {wice  for  Its  use;  that 
It  was  used  Cor  2S0  ds^;  and  that  its  use 
was  worth  |5  a  day.  The  plaintiff  contends 
that  the  agreemoit  was  that  he  was  to  have 
the  use  of  the  engine  in  eonidderatlon  of  re- 
juilrs  he  made  upon  It;  that  it  was  not  used 
for  more  than  90  days;  and  that  its  use  was 
not  worth  the  amount  named.  The  Jury 
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awarded  die  defaadant*  9125  on  tbe  claim, 
tberoby  In  effect  finding  that  there  was  an 
agreemoit  to  pay  what  the  nse  of  the  engln* 
wa«  reasonably  worth,  and  that  it  waa  rea- 
sonably worth  that  amount  The  defendants 
appeal  on  the  ground  that  the  allowance  waa 
too  unalL  The  only  questlm  presented  1» 
whether  prejudicial  error  was  eonunltted  In 
tbe  admlaalon  of  obtain  erldenoe  Introdnced 
as  baring  a  bearing  npon  the  valne  of  the 
use  of  the  oiglne. 

[1]  Tbm  plaintiff  was  pennltted,  over  the 
objectkm  of  the  dtfendants,  to  adc  a  wltneea 
what  the  oiglne  Itself  was  worth.  The  aues- 
Uon  for  the  detennlnation  of  the  Jury  was, 
of  oonrse,  what  the  me  of  the  engine  was 
worth — not  the  value  of  tbe  raglne  ItseUL 
The  trial  court  fally  recognized  this  dlstlnc* 
tlon,  but  allowed  this  Inquiry  explicitly  upon 
the  theory  that  the  value  of  the  thing  Itself 
was  a  circumstance  that  might  be  considered 
In  determining  the  value  of  its  use.  We  think, 
under  the  facts  of  this  case,  that  view  was 
correct  A  situation  may,  perhaps,  be  Imagined 
where,  upon  an  Issue  as  to  the  usable  value 
of  an  article,  evidence  of  what  the  article 
Itself  was  worth  might  have  a  tendency  to 
mislead  the  }ury.  But  here  the  article  in 
question  was  a  much-used  piece  of  machin- 
ery, more  or  less  out  of  repair.  It  cannot  be 
presumed,  and  the  evidence  did  not  conclu- 
sively show,  that  It  had  a  definite,  usable 
value  that  could  be  arrived  at  with  reason- 
able certainty  by  the  opinions  of  witnesses 
upon  that  precise  matter.  One  witness  for 
the  defendant  estimated  tbe  usable  value  at 
(10  a  day;  another  at  from  $5  to  $7.  Wit- 
nesses for  the  plaintiff  testified  that  one  of 
the  defendants  had  said  that  $3  a  day  would 
not  be  out  of  the  way,  and  had  acnt  in  a  bill 
on  the  basis  of  $2  a  day.  No  exceptional 
conditions  were  shown  such  as  to  give  pecul- 
iar value  to  the  nse  of  the  engine  at  the  time 
it  was  lent.  Evidence  of  its  general  condi- 
tion and  state  of  repair  was  admitted  with* 
out  objection,  and  was  obviousdy  competent 
We  think  estimates  of  the  value  of  the  en- 
gine .might  be  of  some  aid  in  arriving  at  a 
fair  charge  for  its  us& 

There  seems  to  be  little  direct  authority 
npon  the  ouestlon:  In  Ailing  v.  Cook,  49 
Goon.  674,  cited  In  13  Ene.  of  Evidence,  Sd7, 
a  ruling  was  approved  which  excluded  evi- 
dence of  the  value  of  a  chattel;  the  Issue 
being  what  the  parties  had  agreed  should  be 
paid  for  Its  use.  This  is  obviously  a  different 
question  from  that  here  presented,  although 
there  may  be  some  analogy  between  them. 
In  Coboon  et  al.  T.  Klneon,  46  Ohio  St  690, 
22  N.  B.  722,  Uie  exclnston  of  evidence  as  to 
valne  of  real  estate  was  held  not  to  be  error, 
where  the  inquiry  was  as  to  Its  rental  value. 
The  court  said:  *'Proof  of  the  valne  of  the 
fee  simple  could  hardly  lEUd  In  ascertaining 
rental  value.  THk  cwnverse  of  tbe  propoalr 
tlon  might  be  tme;  Indeed,  would  b&  But 
It  Is  a  matter  of  common  observation  tb&t 


many  tracts  of  ml  estate  eC  gieet  Tiinc 
have  no  actual  rental  valna  Tbe  evldoiee 
would  have  been  mlaleadlng,  and  was,  we 

think,  propedy  eidoded.'*  46  Ohio  St  891. 
22  N.  a.  722. 

In  such  a  situation  as  that  suggested,  evi- 
dence of  the- value  of  the  vmpettj  mltfit  be 
prejudicial;  but  it  would  be  gidng  too  Cftr  to 
say  that  evidence  of  the  value  of  real  estate 
could  never  be  of  aid  In  aecertetnlng  irtiat 
it  ought  to  rent  for.  Where  property  Is  ca> 
pable  of  Immediate  use  for  tbe  ordinary  pur- 
pose to  wtalch  it  adapted,  there  will  natur- 
ally be  some  niaOoa  between  Its  value  and 
the  TOlue  of  Ita  usa  And  where  the  rule  Is 
apiHlcable  at  alU  It  ou^t  to  viA  both  ways. 
True,  proof  of  the  valne  of  a  vacant  dty  lot 
could  not  greatly  aid  In  arriving  at  a  fair 
chaw  for  Its  use  in  raising  v^tables;  but, 
on  the  other  hand,  nelth^  would  proof  of  Its 
rental  value  for  that  purpose  be  of  much  help 
In  dclermlDlug  Its  reasonable  worth. 

In  Standard  Supply  Co.  v.  Carter  &  Har- 
ris, 81  S.  C  181,  at  page  187,  62  S.  B.  150.  at 
page  162.  19  L.  B.  A.  (N.  S.)  156,  this  lan- 
guage was  used,  whldi  exhibits  the  theory 
upon  which  evidence  of  full  value  may  be 
deemed  to  affect,  although  not  to  control,  the 
question  of  usable  value:  *'It  is  quite  possi- 
ble to  arrive  at  the  fair  rental  value  of  cot- 
ton giunery  for  a  cotton  season.  *  *  *  In 
making  proof  of  the  rental  value  of  a  gin- 
nery which  bad  been  operated  In  past  ar- 
sons, evidence  may  be  offered  not  only  of  tbe 
cost  and  physical  condition  of  the  property, 
but  of  all  the  conditions  which  surround  it 
including  its  patronage,  and  success  and  hax- 
ards  in  the  past,  and  any  change  for  better  or 
worse  in  such  conditions.  All  of  these,  and. . 
perhaps,  other  matters,  would  be  inquired  In- 
to by  those  contemplating  the  renting  of  the 
property,  and  they  are  therefore  fiictors  en- 
tering Into  the  determination  of  the  market 
rental  value;  but  neither  tbe  past  success 
Indicated  by  the  profits,  nor  any  other  single 
factor,  Is  to  be  taken  as  controlling.  Evi- 
dence ot  all  these  factors,  along  with  other 
competent  evidence,  is  admitted  In  order  to 
arrive  at  the  fair  rental  value." 

[2]  Tbe  answer  of  the  witness  to  the  ques- 
tion objected  to  was,  in  substance,  that  the 
engine  was  worth  nothing  at  all  In  the  con- 
dition it  was  in  before  th6  plaintiff  repaired 
It  This  was  little  more  than  a  gmeral  de- 
predation of  the  property — an  exaggerated 
form  of  stating  Its  bad  condition.  It  could 
hardly  be  regarded  as  of  enongh  importance 
to  Jurtlty  a  reversal,  even  if  its  admisstoD 
were  held  to  be  erroneous.  But  tiie  same 
question  as  to  tbe  admissibility  of  evidaios 
Is  raised  by  anothw  objection.  Complaint  la 
made  of  a  ruling  requiring  one  of  tbe  defend- 
ants to  state,  njran  croae-exa  mlnatlon,  tlie 
amount  for  wfalcb  they  subsequoitty  sold  the 
en^ne— 9400.  We  thlnlc  fb»  testimony  ms 
competent  upon  Hie  ground  tSiat  erldoUie  of 
the  valne  of  the  engine  had  some  beazlna 
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iqion  irhat  its  use  was  worth,  and  that  vri- 
dence  ot  what  It  aold  for  had  some  bearing 
upon  Ita  ralne.  The  sale  was  made  by  the 
defendants;  the7  were  not  denied  an  op- 
portanlty  to  show  the  drcomatances  under 
whldi  It  was  made;  there  Is  nothLcg  to  sag- 
gest  any  unfairness.  The  price  Is  therefore 
some  evidence  of  ralue.  Hardwlck  t.  Oan. 
Co.,  113  Tenn.  657,  88  S.  W.  T97;  Harrow  v. 
St.  Panl  &  D.  B.  Co.,  43  Minn.  71,  44  N.  W. 
881;  Watson  and  Others  t.  UUwaukee  & 
Madison  By.  Co^  57  Wis.  382,  15  N.  W.  488; 
Railway  Co.  t,  Searles,  71  Miss.  744,  16 
Soath.  250;  Parmenter  v.  Fltzpatrlck,  135  N. 
T.  190, 81  N.  B.  1082;  16  Cyc.  1143;  8  Elliott 
on  Brldence*  1  2S19.  note  113. 
The  jadgmotf  la  afllrmed.  All  the  Justices 


WOOD  T.  UNION  PAC.  B.  CO. 
(Sopreioe  Coart  of  KanfMB.   Jan.  11,  1918.) 

(Syttalma  by  ihe  Court.) 

1,  Razuoadb  (I  411*) —Killing  Stock  — 
Statutss— Cattlx  Guasds. 

A.  and  B.  own  farmB  separated  by  a  pub- 
He  highway.  A  railroad  ruas  acrose  both 
famw.  1!b«  hones  of  A.  escaped  from  his 
premisefl,  went  across  the  highway,  over  a  cat- 
ue  guard,  and  upon  the  railroad  right  of  way, 
where  tbey  were  killed  by  a  train.  Such  cat- 
tle guard  is  located  where  the  railroad  enters 
tile  fenced  land  of  B.  Htid,  that  the  railroad 
oompany  fs  not  liable  to  A.  by  Tirtuepf  any 

Sroviaion  of  the  cattle  guard  act  of  1869  (Gen. 
t.  IfiOe,  H  7006-701<». 
[Ed.  Note^For  other  eases,  see  Ballroads, 
Cut.  Dig.  U  1409-1460;  Dee7l>lg.  |  411.*] 
Sl  New  Trial  (|  00*)— Gsoniroa— FiNDinos 

— COIWLIOT. 

When  the  findings  (d  the  jury  are  incapa- 
ble of  being  harmonized,  and  aome  of  them  are 
inconslitent  with  the  general  verdict,  a  new 
trial  should  be  granted. 

VSd.  Note.— For  other  caees,  see  New  Trial, 
Cent  Dig.  i  126;  Dec  Dig.  |  60.*] 

i^tpeal  from  IMstrlct  Court,  Blley  County. 

Action  by  Thomas  Wood  against  the  Un- 
km  Pacific  Bailroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded,  with  directions. 

B.  W.  Blair,  B.  W.  Scandrett,  and  C  A. 
M^aw,  all  of  Topeka,  tor  appellant  John 
B.  Hesain  and  Jno.  a  Hessin,  both  of  Man- 
luttan,  for  aiipellee. 

WB8T,  J.  The  tfalntilf  med  to  recover 
tot  two  bonea  UUed  by  one  of  the  defend- 
ant** tEBiUB.  The  stock  loR  the  land  of  its 
owner,  wwt  ionhl  the  higbway,  and  entued 
npon  an  adjoliilng  fftrm  over  a  cattle  gturd; 
fills  taxta  beliv  fenced  according  to  the  flnO' 
Ing  of  the  Inry.  The  trial  waa  expressly 
etmflned  to  the  all^tifma  <^  Uie  petition 
toDdiinf  ttke  catUe  guard,  which  the  teati- 
moajF  showed  and  the  Jury  fOnnd  waa  ont  of 
f^tair.  They  were  Instructed  that  the  plain- 
tiff eovld  not  recover  onlesa  they  ^onld  find 


ftom  the  evidence  that  a  cattle  guard  could 
reasonably  be  constructed  and  put  into  use 
which  would  more  ^ectnally  than  the  one 
In  queetion  prev^t  cattle  or  horses  from 
passing  upon  the  track.  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiff.  An  objec- 
tion to  testimony  under  the  [>etltioa.  a  de- 
murrer to  the  evidence,  a  motion  for  Judg- 
ment on  s[>ecial  findings,  and  a  motion  for 
new  trial  were  overruled. 

[1]  The  defendant  contends  that,  as  coun- 
sel by  clear  and  express  declaration  confined 
the  plaintUTs  right  of  recovery  to  the  cattle 
guard  statute,  the  circumstances  fall  to  show 
any  violation  of  duty  respecting  the  plain- 
tiff. It  is  argued  that  the  only  purpose  of 
the  cattle  guard  provision  was  to  protect  the 
owner  of  Improved  or  fenced  land  through 
which  the  railroad  runs,  and  that  this  pro* 
taction  does  not  extoid  to  an  adjoining  land- 
owner. It  appears  trmn  the  record  that  np* 
<m  the  trial  the  following  occurred:  **Mt, 
Magaw:  We  would  like  to  have  It  d^nltely 
settled  whether  the  plaintiff  la  dalming  un- 
der what  la  known  as  the  railroad  atock  law 
of  18T4|  or  whether  he-i»  relying  on  what  la 
known  as  the  cattle  guard  law  at  railroad 
crosidngs,  which  la  sectlona  7008  to  7010,  In-  ^ 
dnaive,  ct  the  Oeneral  Statutes  of  1909. 
The  Court:  Are  yon  making  any  contratlon, 
Mr.  Hesatn,  that  yon  are  proceeding  under 
any  other  law  than  that?  Mr.  Hessin:  No, 
sir;  I  am  not,  and  I  have  not  I  think  I 
made  that  pretty  plain  in  the  opening  state- 
ment The  Court:  Tou  are  proceeding  un- 
der the  railroad  crossing  law;  that  is,  the 
cattle  guard  law?  Mr.  Hessin:    Yes,  sir." 

Cases  are  cited  to  the  effect  that  when 
railroad  companies  are  required  by  law  to 
maintain  fences  and  cattle  guards,  they  will 
be  liable  for  injuries  to  animals  entering  up- 
on the  highway  by  reason  of  defective  guards 
or  wing  fences;  but  we  know  of  no  statute 
which  affirmatively  requires  railroads  in  this 
state  to  maintain  cattle  guards  except  where 
th^  leave  or  enter  fenced  or  Iminxived  land, 
and,  while  th^  are  liable  for  injuries  to 
stock  where  the  railroad  Is  not  inclosed  with 
a  fence,  they  are  so  liable  by  virtue  of  the 
act  of  1874.  and  not  by  the  act  of  1860.  The 
first  section  of  the  latter  act  (O^eral  Stat- 
utes 1909,  S  7008)  providee  that:  "When  any 
railroad  runs  through  any  inQroved  or  ttiao- 
ed  land,  said  railroad  company  shall  make 
proper  cattle  guards  cn  anch  railroad  irtun 
they  enter  and  irtien  th^  leave  audi  imprar- 
ed  or  fenced  land.**  Section  2  proves  that 
any  railroad  company  fidllng  to  comply  with 
this  reqnirttnent  shall  be  UaUe  for  an  dam- 
ages sustained  by  any  me  reaatm  of  mch 
n^ect  and  refusal.  Under  tiUa  statute  no 
demand  Is  required  and  no  attcnm^  fOe  is 
allowed,  and  It  Is  manifest  that  It  was  not 
the  IntenticML  to  protect  the  owners  of  live 
Btodc  ttom  damage  Oiereto  by  the  operation 
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of  trains,  as  wu  the  object  of  tbe  act  of 
1874.  In  Mo.  PQC.  R;-.  Co.  V.  Hanson,  SI 
Kan.  837,  2  Fac;  800,  It  was  held  that:  "The 
Intention  of  the  statute  ♦  •  •  Is  to  pro- 
tect the  owners  and  possessors  of  improved 
or  fenced  land,  over  which  a  railroad  Is  con- 
structed, against  tbe  depredations  of  domes- 
tic animals.**  Syllabus  1.  In  C,  E.  &  W.  R. 
Co.  T.  Bat<Adn8on,  45  Kan.  186,  at  pl^e  187, 
25  Fac.  576,  it  was  said  in  the  opinion:  "We 
think  that  the  duty  of  making  proper  cattle 
goards  by  a  railroad  company,  whoi  its  road 
enters  and  whoi  it  leaves  any  improved  or 
faiced  land  on  Ita  right  of  way,  Is  a  duty  to 
tbe  landowner  from  the  railroad  company." 
It  has  been  held  that  the  landowner  may  re- 
corer  tor  his  senrfoes  In  drlTlng  out  and 
herding  the  stoi^  St  Lh  A  S.  F.  By.  Co.  t. 
Sharp.  27  Kan.  184.  A  company  is  bound  by 
the  agreement  of  Us  roadmaster  to  erect  a 
cattle  guard  at  a  place  where  the  landowner 
should  rebuild  his  fftnee.  Mo.  Fac.  By.  Co. 
T.  Lynch,  81  Kan.  SSI.  8  Fac.  872.  A  land- 
owner may  ncorer  for  a  arop  destroyed,  and 
also  for  time  and  labor  In  protecting  his 
property.  St  L  &  S.  F.  By.  Co.  Bits,  88 
Kan.  404,  6  Fac.  688.  The  duty  rests  upon 
the  railroad  company  Itself,  and  cannot  be 
avoided  by  the  claim  that  a  contractor  n^- 
lected  to  put  up  proper  guards.  C,  K.  &  W. 
R.  Co.  T.  Hutchinson,  4S  Kan.  180,  2S  Fac. 
6T6.  A  landowner  may  recover  for  tte  value 
of  his  services  and  the  services  of  his  chil- 
dren in  driving  out  and  herding  stock  to 
prevent  further  damages.  Mo.  Fac.  By.  Co. 
V.  RIcketts,  45  Eim.  617,  26  Fac.  60.  Also 
for  a  cow  which  strayed  away  and  mired,  if 
the  neglect  to  erect  cattle  guards  was  the 
proximate  cause.  C,  K.  &  N.  By.  Co.  v. 
Hotz,  47  Kan.  627,  28  Fac.  696.  See,  also, 
C,  K.  ft  N.  Ry.  Co.  V.  Behney,  48  Kan.  47, 
28  Pac.  980.  A  railway,  company  may  be 
compelled  by  mandamus  to  construct  cattle 
guards  where  its  road  enters  or  leaves  Im- 
proved or  fenced  land,  in  an  action  by  the 
owner.  Railway  Co.  v.  Billings,  77  Kan.  119, 
98  Pac.  690. 

Section  5  of  tbe  stock  law  of  1874  (Gen. 
St  1909,  S  7005)  excepts  from  the  operation 
of  that  act  any  railway  company  whose  road 
Is  Indosed  with  a  good  lawful  fence  to  pre- 
vent i^lmals  from  being  on  the  road.  As 
It  Is  Impractlcabte,  If  not  Impossible,  to  fence 
across  the  railroad  track,  it  has  frequently 
heen  hdd  that  the  InelMure  of  the  track  Is 
complete'  when  the  fences  on  Mther  side  are 
connected'  at  proper  places  with  wings  and 
cattle  guards  snfflclent  to  prevent  tbe  ani- 
mals frbAi  going  upmi  the  track,  but  in  anch 
instances,  under  that  stktiite  a  cattle  guard 
Is  de«ned  a  portlmi  of  the  fence,  and  the 
failure  to  provide  a  sufficient  guard  Is  equtv- 
aloit  to  the  failure  to  provide  a  snffldent 
fmce. 

In  states  which  require  railroad  companies 
to  fbnce  their  tracka,  a  failure  to  perform 


BEFOBTEIB  (Kan. 

this  duty  may  give  a  cause  of  action  to  oth- 
ers than  an  adjoining  landownor;  the  duty 
being  one  to  tbe  public  required  by  the  state 
In  the  exercise  of  iwllee  power.  Thus  In  A.. 
T.  ft  S.  F.  R  Co.  T.  Beesman,  00  Fed.  370, 
9  C.  C.  A.  20,  23  li.  B.  A.  768,  U  was  held 
by  the  Court  of  Appeals  of  the  Eighth  Cir- 
cuit that  a  brakman,  injured  by  the  derail- 
ment of  a  train  caused  by  an  animal  getting 
on  the  track  through  the  failure  of  the  com- 
pany to  erect  and  maintain  a  sufficient  fence, 
was  entitled  to  recover.  Mr.  Justice  Brewer 
in  the  opinion  dlsUngnished  this  from  the 
Berry,  Johnson,  and  Peddlcord  Gases  here- 
after referred  to,  and  heAA  that  the  statute 
requiring  railroads  to  be  fenced  was  not  only 
for  the  protection  of  contlguouB  landowners, 
but  to  protect  the  traveling  public  also. 
In  Berry  t.  St  Louis,  Salem  ft  little  Bock 
B.  B.  Co.,  06  Ma  172,  a  statute  similar  to  the 
act  of  1869,  but  broader,  was  held  to  be  for 
the  benefit  of  adjoining  proprietors,  and  not 
for  the  benefit  of  strangers.  The  court, 
speaking  through  Henry,  J.,  said:  "The 
duty  €t  fencing  the  sides  of  their  roads 
through  inclosed  and  cultivated  fl^ds  Is  im- 
posed upon  railroad  companies  tor  the  bene- 
fit of  the  owner  or  proprietor  of  such  fields 
and  Inclosures."  The  holding  of  the  court 
In  Brooks  v.  N.  T.  ft  B.  B.  Co..  18  Barb.  (N. 
T.)  694,  to  the  effect  that  "the  cattle  of  a 
stranger,  which  are  on  the  premises  of  the 
adjoining  proprietor  without  right  are  cot 
within  the  protection  of  this  clause  of  the 
statute."  was  quoted  with  approval,  and  cas- 
es to  the  same  effect  were  cited  from  Ver- 
mmt  New  Hamp^ire,  and  Massachusetts. 
In  Harrington  v.  Chicago,  Bock  Island  A 
Fadflc  Balhroad  Co.,  71  Mo.  884,  this  doctrine 
was  reiterated.  In  Johnscm  v.  Missouri  Pa- 
cific Railway  Co.,  80  Mo.  620,  It  was  ruled 
that  before  a  railroad  company  would  be 
held  liable' for  Ulllng  the  horse  of  the  plaln- 
tlff,  who  was  not  an  adjtrinlng  propxletor, 
and  whldi  horae  escaped  fron  a  pasture  not 
cotCTmlnoUB  with  the  right  of  way  and 
throng  the  Inclosed  fields  of  an  adjoining 
proprietor,  It  must  be  shown  that  the  horse 
was  la  the  adjoining  IHroprtetor^l  field  by 
auQiorlty,  or  that  such  field  was  not  protect- 
ed by  a  lawful  feiwe;  alao  that  the  trial 
court  erred  In  refoaliig  to.  Instruct  that  the 
duty  to  fence  was  one  which  the  railroad 
owed  only  to  adjoining  proprietors.  In  Ped- 
dlcord V.  Mo.  Fac.  By.  Co.,  80  Ho.  100,  a 
similar  ruling  was  mad^  and  tbe  Berry, 
Harrington,  and  Johnson  Gasea  ware  re- 
ferred to  and.  followed. 
-  The  very  tonus  of  Oie  act  of  1888  Indleate 
that  tliis  requlremodt  of  a  cattle  guard, 
whoe  the  road  enters  or  leaves  Inclosed  or 
Improved  land,  was  to  protect  tt»  owner  of 
sudi  land,  for  without  sudi  cattle  guard  the 
land  would  no  longer  be  Inclosed  elOier  ac- 
tually or  theoretically.  The  stock  law  of 
1874  was  enacted  for  an  entirely  dUferent 
purpose,  and,  If  ^  should  oonsldtf  the  caae 
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as  resttng  mtlxdr  on  flift  former  atatute,  it 
would  be  Impossible  to  bold  ttiat  tlie  defend- 
ant owed  any  Ontj  to  the  pl&lutifF  under  the 
facts  Bbown. 

[2]  There  Is  another  mattw,  bowever,  re* 
quiring  that  the  judgment  be  reversed.  The 
Jury  found,  among  other  things,  that  the  cat- 
tle goard  was  of  the  same  type  of  construc- 
tion of  those  In  general  use  on  the  defend- 
ant's road  and  cm  the  roads  of  two  other 
Cfunpanies;  also  that  the  evidence  did  not 
show  that  there  was  any  other  type  of  cat- 
tle guard  In  general  use  by  railroad  com- 
panies which  would  more  ^ectually  prevent 
stock  from  passing  upon  the  right  of  way. 
Following  this  was  a  finding  that  the  evi- 
dence  did  not  show  that  a  cattle  guard  can 
be  constructed  which  would  more  effectually 
turn  stock  than  the  one  over  which  the  plain- 
tUTs  horses  passed,  and  which  would  not  In- 
crease danger  In  the  operation  of  the  trains- 
They  also  found  that  the  guard  In  question 
was  not  a  proper  one,  that  It  was  worn,  rotp 
t«i,  and  not  properly  spiked,  and  that  It  was 
defective  at  the  time;  also  that  there  was 
no  evidmce  that  the  horses  were  breachy, 
and  that  no  cattle  guard  shown  by  the  evi- 
dence would  have  prevented  them  from  going 
upon  the  right  of  way.  It  can  be  easily  de- 
duced from  these  various  findings  that  the 
cattle  guard  In  question  was  defective,  worn, 
rotten,  and  not  properly  spiked,  and  thst 
the  horses  were  not  breachy,  and  yet  that  no 
other  cattle  guard  and  no  other  ^pe  there- 
of would  effectually  turn  stock  or  prevent 
these  horses  from  going  on  the  right  of  way, 
although  It  was  expr^Iy  found  that  a  rea- 
sonably good  fence  would  restrain  them. 
Certain  of  the  findings,  taken  by  themselves, 
would  warrant  a  verdict  for  the  plaintiff, 
while  others,  taken  alone,  would  clearly  war- 
rant one  for  the  defendant  They  are  so 
conflicting  that  harmonizing  them  is  practi- 
cally out  of  the  question,  and  some  of  them 
are  clearly  Inconsistent  with  the  general 
rer^ct,  which,  under  such  circumstances, 
cannot  stand.  Harvester  Works  Go.  v.  Oum- 
minga,  26  Kan.  367 ;  Shoemaker  v.  St  L.  A 
S.  By.  Co.,  ao  Kan.  859,  2  Pac.  SIT;  Mo. 
Pac  By.  Go.  v.  HoUey,  80  Kan.  465,  474,  1 
Pac  ISO,  564;  Insurance  Co.  v.  Smelker,  88 
Kan.  285,  16  Paa  735;  Aultman  v.  Mickey, 
41  Kan.  348,  21  Fac  254;  Kansas  City  v. 
Brady,  63  Kan.  812,  36  Pac.  726;  Bank  v. 
Miller.  59  Kan.  743,  64  Pac  1070 ;  Francis  v. 
Brock,  80  Kan.  100,  102  Fac  472. 

The  petition  a  wears  to  have  been  drawn 
with  reta«nce  to  the  stock  law  only;  there 
bdng.  no  allegation  Oiat  the  land  when  the 
injury,  occurred  was  either  Improved  or  fenc- 
ed. Notwithstanding  counsel's  expressed  re- 
liance npcm  tbe  cattle  guard  act  alonc^  the 
testimony,  flie  iustmctlonB,  the  findings,  and 
the  Terdlct  seem  to  have  been  given  and 
reached  upon  Uie  theory  that  the  defendant 
owed  some  duty  to  the  plaintiff  respecting 


the  cattle  guard,  which  duty,  If  any,  we  now 
see  must  have  arisen  under  the  later,  and  not 
undo:  the  earlier,  statute.  VhiM  theory,  while 
within  file  aUegatitms  of  the  peUtton,  can- 
not be  allowed  to  form  the  basis  of  the  Judg- 
ment, on  account  of  the  inconsistency  e^  the 
flndlngs. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  grant 
a  new  trial  upon  the  allegations  of  the  peti- 
tion. All  the  Justices  concurring. 


STATB  T.  SPIKEat 
(Supreme  Court  of  Kansas.    Jan.  11,  1918.) 
CsnanAZ.  Law  S7*)— Witnebsks  (|  102*)— 

Defenses— EnTicsiiENT. 

That  purehoBee  of  liquor  were  made  by 
persoDB  seeking  to  ascertain  U  the  seller  was 
engaged  In  the  onlawfnl  sale  thereof  consti- 
tutes no  defeuBG  to  the  charge,  nor  does  It  ren- 
der their  testimony  incompetent 

[Ed.  Note.— For  other  cases,  see  CrimiDol 
Law.  Cent  Diji.  !  42;  Dec  DIr.  S  37  ;•  Wit- 
nesses Cent  Dig.  H  403-114;  Dec  Dig.  {  102.*] 

Appeal   from   District   Court,  Sumner 

County. 

Grant  Splker  was  convicted  of  unlawfully 
selling  liquor,  and  aiq;>eals.  Affirmed. 

F.  A.  DInamoor,'  of  Caldwell,  C.  E.  Elliott 
and  W.  T.  McBr^  both  of  Wellington,  for 
appellant  John  S.  Dawson,  Atty.  Uen.,  and 
Harold  W.  Herrlck,  of  Wellington,  fbr  the 
State. 

PER  CUBIAM.  Grant  Splker,  who  owned 
and  operated  a  hotel  at  CaldweH.  was  con- 
victed of  several  sales  of  intoxicating  liq- 
uors, and  also  for  maintaining  a  nuisance. 
Be  challenges  the  sufficiency  of  the  testi- 
mony, but  it  is  found  to  be  ample  to  show 
that  some  sales  were  made  by  appellant  di- 
rectly, and  also  to  connect  him  with  those 
made  by  the  porter  of  tbe  hotel.  The  fact 
that  purchases  were  made  by  peraons  seek* 
Ing  to  ascertain  If  appellant  was  engaged  In 
the  unlawful  sale  of  Intoxicating  liquors  con- 
stitutes no  defense  to  the  charge,  nor  does 
it  r»ider  the  testimony  Incompetent  Tbe 
weight  of  their  testimony  was  a  question  for 
the  Jury.  As  to  the  matter  of  Interest  In 
the  prosecution,  it  appears  that  these  wit- 
nesses were  not  employed  as  detectives  and 
had  no  pecuniary  Interest  In  the  result  The 
court,  In  Its  general  charge,  advised  tbe 
Jury  that  In  determining  the  credibility  of  a 
wltnesB^  they  might  consider  bis  bias  and 
prejudice,  his  Interest  in  the  result,  or  any 
circumstance  i^tch  would  affect  his  credlbll- 
1^,  hence  there  was  no  error  in  reusing  the 
special  instruction  tm  that  subject  requested 
by  appellant  There  was  no  reason  to  spe- 
cially caution  the  Jury  as  to  the  testimony 
of  the  two  principal  witnesses  in  behalf  of 
tbe  state.  No  error  was  committed  In  tbe 
admissiw  of  testimony. 

Judgment  affirmed. 
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CARROLL  ▼.  KANSAS  BUBV  BBIOK 
ft  MFG.  OO. 
<Saprem«  Court  ot  Kuisu.   Jan.  11,  1918.) 

1.  Uasteb  and  Sbbtaut  n  iS78*)— AcnoH  foh 
Ikjitbie»— SninciBHOT  or  Bvidbnck— Un- 
bar PUCB  TO  WOBK. 

Bvidence,  in  a  BerranfB  action  for  Injaries 
alleged  to  have  occurred  through  the  negligence 
of  tixe  master  in  not  pravidlng  a  leaaonablj  safe 
place  to  work,  held  sofflcieiit  to  Bnataln  a  Judg- 
ment for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  9M-972,  9T7:  Dec.  Dig. 

{ 27a  •] 

2.  Tbial  (S  260*)— Bbqitxstbd  iNSTBUonoNa— 
Rbfusal. 

In  a  servant's  action  for  Injaries,  the  re- 
fusal of  an  instruction  as  to  the  master's  duty 
to  furnish  a  safe  place  to  work  was  proper, 
where  the  court  by  another  instruction  defined 
such  duty. 

[Sd.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  If  601-«59:  Dee.  Dig.  1  260;*  oirrien, 
Cent  Dig.  1 1M7.] 

Appeal  from  Dlatrict  Court,  WUwhl  County. 

ActloQ  bf  Walter  B.  CarroU  asalnat  tbe 
KansBft  Buff  Brick  &  Ofanofiictiirliig  Ccon- 
paii7.  Judgment  tor  plaintU^  and  defendant 
aK»eaI&  Affirmed. 

Olen  Ll  Brunner  and  Jos.  S.  Brooks,  both 
of  Kansas  City.  Mo.,  Frank  C.  Wade,  of 
Fredonla,  and  L.  O.  Boyl^  of  Kansas  City, 
Mo.,  for  appellant  H.  D.  Mlkeaell,  of  Fre- 
donia,  Cor  appellee. 

PBB  CUBJAiM.  This  action  was  brought 
by  the  appellee  to  recover  damages  for  per- 
sonal Injuries  alleged  to  have  occurred  to 
him  tiiroagh  the  fttnlt  of  appellant  ttt  failing 
to  provide  for  appellee  a  reasonably  safe 
place  to  work  while  the  app^lee  was  wheel- 
ing brick  for  and  as  employe  of  am>tilBDt 

[1]  The  flrqt  contention  of  ai^ellant  Is  that 
the  evidence  of  tbe  appellee  was  not  sufficient 
to  suppbrt  the  verdict,-  and  that  the  court 
should  have  Instructed  tbe  Jury  to  return  a 
verdict  for  the  defendant  Tbe  appellee  had 
been  at  work  bat  a  few  hours  for  the  appe- 
lant when  the  accident  occurred,  and,  it  ap* 
pears,  had  lUtle  (Hitjwrtnnlty  to  observe 


whether  or  not  the  place  over  wMdi  he  was 
required  to  cart  tbe  bri«k  wtOi  a  wbe^iar^ 
zow  was  a  naaoDably  aaCs  i^aoB  tn  wtOOt 
to  do  that  woriE.  It  does  appear  from  llie 
evldaioe,  howew,  that  ottiw  woAmm  had 
made  complaint  shortly  before  the  accident 
to  tbe  wheeling  boss,  In  duurgo  of  tbe  wotk 
b^ng  done  by  the  appellee  as  to  the  oondi- 
tlon  of  the  runways,  and  that  tbe  boss  would 
not  permit  ttie  workmoi  to  stop  and  adjust 
them.  But  the  boss  told  complainants  that 
if  they  did  not  like  the  job,  th^  oonld  quit 
or  Bln^^  laughed  at  the  complaint,  and  ask- 
ed one  if  he  had  life  insurance;  that  tbe  wit- 
ness also  made  complaint  to  the  superintend- 
ent, and  no  change  was  made  until  after  the 
accident  to  appellee  occurred ;  that  aftor  the 
accident  In  question  repairs  and  (Aanges 
were  made. 

{2]  Again  It  Is  contended  that  the  court 
erred  in  Instructii^  the  Jury  that  it  was  tbe 
duty  of  appellant  to  furnish  ai^llee  a  rea- 
sonably safe  place  to  work,  but  that  the  in- 
struction should  have  been  that  it  was  the 
dul7  of  appellant  to  use  reasonable  diUgence 
to  furnish  the  ai^lee  a  reasonably  safe 
place  to  work.  In  the  third  instruction  given 
by  the  court  the  exact  language  contended 
for  is  used  as  an  express  limitation  upon 
tbe  liability  of  app^ant  It  reads  as  fol- 
lows: "•  •  *  A  corporation  Is  only  re- 
quired to  exercise  reasonable  and  ordinary 
care  and  prudence  in  providing  the  MnployCs 
places  and  instrumentalities  reasonably  safe 
to  work  with  or  at.  And  It  will  be  presumed 
In  the  first  Instance,  in  tbe  absence  of  any- 
thing to  the  contrary,  that  the  corporation 
baa  done  Its  duty  In  that  regard."  This  re- 
moves tbe  basis  of  appellant's  criticism. 
Kamera  v.  Boiler  Woi^  82  Kan.  432.  108 
Pac.  806. 

The  usual  questions  in  cases  of  personal 
Injuries,  viz.,  assumption  of  risk,  contributory 
negllg^ce,  and  fault  of  fellow  servant  have 
all  been  urged  by  the  appellant  We  have 
examined  each  of  tbe  claims,  and  think  there 
is  no  error  in  the  proceedings  or  Jndgmoit. 

The  Judgment  is  affirmed. 
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L&WSON  et  aL,  Board  of  Oonnty  CWn^  t. 

(Supremo  Conrt  of  Colorado.   Jan.  6,  1813.) 

1.  Schools  aiid  Sosooi.  Distbiois  (|  47*)— 

P  U  B  1. 1  0    SoaOOU  —  SUPIBXHTXTTDKNT  OlV 

Schools. 

Plaintiff  was  elected  anpertntendent  of 
■diools  for  Arapahoe  coantT, for  a  term  of  two 
years  from  January  1,  1902,  bat  within  that 
time  Const,  art.  20,  was  adopted,  terminaUng 
snch  office,  and  providing  that  the  officers  ox 
the  dty  and  coanty  of  Denver  ^ould  be  sach 
as  provided  by  charter,  and  under  tiie  charter 
the  dty  designated  the  office  of  enperintendent 
of  schools  of  the  city  and  county  at  a  salary 
of  9900  per  annum,  and  In  May,  1004,  plain- 
tiff  waa  elected  to  such  office,  which,  in  addition 
to  Its  own  duties,  devolved  upon  him  the  duties 
of  county  suDeriutendents  generally  under  the 
state  law.  HelA,  that  plaintiff  during  hia  serv- 
ice was  not  superintendent  of  schools  under 
the  state  law,  but  was  only  snpetintendent  un- 
der the  charter,  and  not  entitled  to  compenaa* 
tion  under  the  state  law. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  |g  98-99;  Dec. 
Dig.  i  47.*] 

2.  JUDOUENT    (I    714*)  —  C0NCI.T7SIVKinCSa  — 
MAITDAMtTS  BT  SCBOOI,  SUPBBIN  TEN  DENT. 

An  adjudication  compelling  the  execndve 
oflBcers  of  a  dty  and  county  to  certify  salary 
warrants  in  favor  of  a  county  superintendent 
of  schools  was  not  res  judicata  of  the  question 
bivolved  in  the  saperintendenf s  subsequent 
mandamus  proceeding  after  he  had  been  elect- 
ed superintendent  for  the  dty  and  county  un- 
der its  charter  after  termination  of  his  office 
as  county  superintendent,  since,  in  addition 
to  dilFerent  parties,  different  subject-matter, 
and  different  issues  from  those  in  the  former 
case,  the  election  under  the  charter  changed 
the  entire  sltoatlon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1242,  1243;  Dec.  Dig.  %  n4.*l 

Error  to  District  Court,  City  and  County 
et  DenTOr;  George  W.  Allen,  Judge. 

Mandamus  by  Emma  Herey  Meyer  against 
'William  Lewson  and  others,  constituting  the 
Board  of  County  Commissioners  of  the  City 
and  County  of  Denver.  From  a  judgment 
inflfciwg  Oie  vrlt  final,  defendafits  bring  er- 
ror. Reversed  and  remanded,  vrltb  directions 
to  dismiss  the  complaint 

Fred  W.  Parks,  of  Denver,  for  plaintiffs  in 
error.  Yeaman  ft  Gov^  (tf  Denver,  tor  de- 
lendant  in  error. 

BAII;BT,  J.  This  Is  an  action  in  manda- 
mus to  compel  def^dants,  as  a  board  of 
coanty  c<Hnmls8lonera,  to  audit  and  allow, 
and  cause  to  be  issued  and  delivered  to  plaln- 
tm;  a  warrant  for  a  balance  alleged  to  be 
due  for  salary,  under  the  state  law,  aa  coun- 
ty superintendent  of  schools  of  the  dty  and 
county  of  Denver.  To  a  judgment  making 
tJw  writ  final  defendants  bring  error. 

(1]  ^Rke  facts  are  not  In  dispute.  The  rec- 
ord shows  that  at  the  general  electiw  In 
November,  1001,  plaintiff  was  chosen  to  the 
irfBce  vt  snperinteudent  of  seluM^  for  Arapa- 
hoe  county,  and  that  she  qualified  and  enter> 


ftd  upon  the  dvtlea  of  faev  olBes  Sn  Janoatr 
nert  thereafter.  Undor  U»  provisions  of  the 
Constitntlon  as  it  then  stood,  her  term  of 
office  was  for  two  years  and  would  have  ex- 
pired In  January,  1904.  At  the  general  elec- 
tion in  November,  1902,  arttde  20  of  the  Con^ 
stltntion  was  adopted  and  became  effective 
the  following  December  1^  proclamation  of 
the  Qovemor.  On  Man±  29,  1904,  pursuant 
to  the  provislOTiB  of  article  20.  the  dty  and 
county  of  Denver  adopted  a  charter,  which, 
arnoi^  other  things,  designated  the  office  of 
county  superlntend^t  of  schools  of  the  dty 
and  county  of  Denver,  with  a  salary  of  |000 
per  annua.  In  May.  1904,  at  a  general  city 
and  county  election,  plaintiff  was  elected  un- 
der the  charter  to,  and  on  June  Ist  following 
Qualified  fttr,  that  office,  and  served  and  re- 
ceived the  salary,  as  provided  for  by  the 
charts,  for  seven  and  one-half  months,  the 
period  Involved  in  this  action.  The  plaintiff 
now  claLma  that  for  this  period  she  was  en- 
titled to  compensation  at  the  rate  of  $2,800 
a  year,  under  the  state  law,  or  ¥1,711.08.  less 
the  sum  of  $560.  which  she  had  received  as 
salary  under  the  charter,  leaving  a  balance 
due  of  91461.08. 

This  question  baa  been,  by  this  court,  fre- 
quently determined  contrary  to  the  conten- 
tion of  plalntlfT.  Her  term  of  office  as  coun- 
ty superintendent  of  schools  for  Arapahoe 
county  was  expressly  terminated  by  article 
20  on  December  1,  1002,  when  it  went  Into 
effect  She  never  was  county  superintendent 
of  schools,  under  the  general  laws,  for  the 
new  enti^,  "the  dty  and  county  of  Denver." 
No  such  county  office  ever  has  existed  in  that 
territory,  and  naturally  there  could  not  have 
been  an  occupant  of  that  office.  Plaintiff 
was,  at  the  May  election  In  1904.  under  the 
charter,  choeen  to  the  office  of  county  super- 
intendent of  schools  for  the  dty  and  county 
of  Denver.  As  such  officer  it  became  and  was 
her  duty,  in  addition  to  discharging  the  du- 
ties of  superintendent  of  schools,  under  the 
charter,  to  also  discharge,  for  the  same  sal- 
ary, the  duties  therein  which  devolve  upon 
county  superintendents  of  schools  generally 
under  the  state  laws.  During  this  period  the 
only  salary  plaintiff  was  entitled  to  have 
was  that  provided  by  the  charter.  This  she 
has  already  received.  On  no  theory  is  she 
entitled  to  get  more.  The  following  authori- 
ties are  conclusive  upon  the  foregoing  prop- 
ositions :  McMurray  v.  Wright  19  Colo.  App. 
17,  7S  Pac.  2Q7;  Uzzell  v.  Anderson  et  at, 
38  Colo.  82,  89  Pac.  78S,  1056;  Orahood  v. 
City  and  County  of  Denver,  41  Colo.  172. 
91  Pac.  1116;  Alchele  v.  City  and  Conn^  of 
Denver.  120  Pac  149 ;  People  ex  rel.  v.  Cas- 
slday  et  al.,  50  Colo.  608, 117  Pac  8S7 ;  Dixon 
V.  People  ex  rel.,  127  Pac.  930,  dedded  Octo- 
ber 25,  1912 ;  and  Elder  v.  City  and  County 
of  Denver,  127  Pac.  9^  decided  November 
11,  1912. 

[2]  It  is  urged  that  whether  plaintiff  was 
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ctmnty  tnpertntendent  of  schools,  as  claimed 
In  tUs  nit,  has  been  determliMa  In  ha  favor 
in  an  action  in  the  dlatrtet  eonzt  of  the  city 
and  coonty  of  Denw,  brought  hy  her  against 
WllUam  A.  Hoover  et  aL,  the  execnttve  offi- 
cers of  the  dtr  and  county  of  Denver,  to 
compel  them,  and  in  which  they  wen  ad- 
judged, to  draw  kdA  certify  salary  warrants 
in  favor  of  the  plaintiff,  as  such  oflkser,  for 
the  bIx  months*  period  immediately  prior  to 
that  involved  In  this  suit  That  judgment 
Is  in  direct  conflict  with  numerous  decisions 
of  this  cour^  some  of  which  are  cited  above, 
notably  the  Chs^dagr*  the  Elder  and  the 
Andersmi  cases,  wherein  the  precise  questions 
upon  which  plaintiff  here  relies  to  support  a 
recovery,  although  between  different  parties 
and  affecting  the  status  of  different  county 
officers,  were  determined  contrary  to  the  con- 
clusion reached  In  the  Hoover  case.  Under 
such  circumstances,  it  may  well  be  doubted 
whether  this  court  would  be  bound  by  a  de- 
cision of  a  nisi  prlus  court,  on  a  question  of 
res  Judicata,  eveo  If  all  the  elements  were 
there  present  to  make  such  decision  appli- 
cable here  on  that  theory. 

This  record,  however,  shows  that  after 
the  Hoover  declsioa  plaintiff  was  elected 
county  superintendent  of  schools  for  the  dty 
and  county  of  Denver  under  the  charter, 
qualified  and  acted  as  such  during  the  full 
period  covered  In  this  controversy.  When 
she  was  so  elected  and  qualified,  then  by 
charter  designation  she  became  the  officer  or 
agent  to  discharge  in  that  territory,  if  it 
was  intoided  by  article  20  that  there  should 
ever  be  such  an  officer  therein,  all  duties 
appertaining  to  that  ofitee,  under  the  general 
law.  Whatever  difference  of  opinion  there 
may  be  as  to  whether  plaintiff  was,  prior  to 
her  election  under  the  charter,,  county  snper- 
Intemdent  of  schools  in  that  territory  under 
the  state  law,  after  the  adoptlm  of  article 
20,  either  de  Jure  or  do  factOi  clearly  after 
such  electhm  and  qualification  she  was  only 
an  ofbier  therein  under  the  charter.  So  that, 
in  this  rait,  in  addition  to  baling  different 
parties,  different  subject-matter,  and  differ- 
ent issues  from  those  in  the  Hoover  case, 
a  thing  has  intervened,  to  wit,  the  Section 
of  plaintiff  as  county  superlntendrat  of 
schools  under  the  diarter,  which  changes 
the  entire  situation,  and  therefore,  in  no 
event,  can  the  dedsion  in  the  Hoover  case 
be  held  to  be  res  Judicata  of  the  qnestloDB 
at  Issue  in  this  case. 

It  falling  to  appear  from  the  case  as  made 
by  plaintiff  that  there  was  any  duty  upon 
the  defendants  to  audit,  allow  or  draw  war- 
rants for  her  claim,  the  Judgment  so  direct- 
ing was  wrong  and  is  reversed,  and  the 
cause  remanded  with  directions  to  dismiss 
the  complaint 

UUSSER  «&d  WHITE,  JJ.,  concur. 


TOWN  OF  LIONS  t.  GITT  OF  LONOMONT. 
(Supreme  Court  of  Oolorado.   Jan.  0,  1915.) 

1.  ElUNiNT  Domain  Jl  28*)— Pkopkbtt  Sub- 
jbot~Stkkets  or  town. 

Const  ait  16,  i  7,  providing  that  all 
persons  and  A>rporBtu>n8  shall  have  a  right 
of  way  across  public,  private,  and  corporate 
lands  for  "ditches,  canals,  and  flumes"  for  the 
purpose  of  convejinc  water  for  domestic,  ir- 
rigation, mining,  and  mannfaetoring  purposes 
and  for  drainage,  upon  payment  oi  Just  com- 
pensatioQ,  anthoEued  a  dty  to  condemn  a  right 
of  waj  through  the  streets  of  a  town  for  a 
pirn  line  to  carry  water  for  domestic  and 
other  purposes  for  the  inhabitants  of  the  dty. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domahi,  Cent  Dig.  |  76;  Dm.  Dig.  1  28.*] 

2.  CONSnTDnONAL  ZiAW    (|  8S*)— SsLT-iBz- 
BCUTINa  Pbovisioks. 

The  constitutional  provision  la  self-execut- 
ing, being  complete,  and  in  itself  conferring 
the  right  given  and  prescribing  tlie  terms  of  its 
exercise. 

[Ed.  Note.— For  other  cases,  see  Constlto- 
tionai  Law.  Cent  Dig.  {  84;  Dea  Dig.  |  88.*] 

8;.  CoNSTXTcnoNAL  Law  (|  29*)— Sblv-Ex- 

BOUTING  PBOVISXONS. 

Constitutional  provisions  are  self-execut- 
ing if  it  appears  that  th«  are  intended  to 
take  immediate  effect  and  andllary  legisla- 
tion Is  not  necessary  to  put  them  Into  complete 

effect 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  |  32;  Dec.  Dig.  {  29:*] 

Ed  Banc.  Error  to  District  Court,  Boulder 
County;  James  E.  Garrlgnes,  Judge. 

Action  by  the  Town  of  Lyons  against  the 
City  of  Longmont  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

The  town  of  I^ons  snd  the  dty  of  Long- 
mont  are  located  on  the  St  Vraln,  the  for- 
mer near  the  point  where  the  stream  emerges 
from  the  foothills,  and  the  latter  about  nine 
miles  below.  The  dty  of  Longmont  com- 
menced an  action  against  the  town  of  Lyons 
and  a  number  of  private  owners  of  property 
In  the  town  to  condemn  a  right  of  way  for 
a  pipe  line  to  carry  water  for  domestic  and 
other  uses  and  purposes  for  the  inhabitants 
of  the  city  through  and  under  certain  streets 
and  alleys  of  the  town,  and  also  through 
certain  parcels  of  land  owned  by  the  indi- 
vidual property  ovrners.  The  water  supply  for 
this  system  Is  taken  from  the  north  fwk  of 
the  St  Vraln  some  distance  above  the  town 
of  Lyons.  It  is  not  necessary  to  notice  in  de- 
tail the  avermento  of  the  petition  filed  by  the 
dty,  as  its  suffldency  is  not  challenged,  if  the 
dty  has  the  right  to  condemn  a  right  of  way 
for  its  pipe  line  through  the  streets  of  the 
town  of  Lyons.  To  the  petition  the  reqwnd- 
ents  filed  thdr  Joint  and  several  demurrers 
on  the  ground  that  the  court  was  without 
Jurisdiction  of  the  proceeding  or  to  grant 
possession  of  the  premises  described  In  the 
petition,  and  generally  that  the  petition  did 
not  state  tacts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  overruled. 
The  dty  then  aiqplied  tor  an  ordw  granting 
it  posanidon  of  tiie  premises  described  in  its 
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petition  to  enable  it  to  proceed  with  the  con- 
struction of  Ita  pipe  line,  which  was  granted. 
Thereafter,  for  the  purpose  of  saving  time 
and  expense  to  the.  parties,  and  in  order  to 
hastei  the  dlspositloD  of  the  cas^  a  atipnia- 
tion  of  facts  was  entered  into  between  the 
parties,  by  which  it  was  agreed  Uiat  an  an- 
swer need  not  be  filed  by  respondents,  and 
that  the  case  sboold  be  considered  at  Issne, 
witiiont  any  farther  plea;  that  a  board  of 
commissioners  need  not  be  appointed,  nor  ju- 
ry summoned;  that  the  findings  of  the  court 
should  be  as  valid  and  effectlTe  as  If  a  board 
of  commissioners  had  been  appointed  and  re- 
turned their  report  and  appraisement;  that 
the  value  of  the  land  or  property  actually 
taken  was  $1  fbr  each  tract  or  parcel ;  that 
there  were  no  damages  to  the  residue,  and 
no  benefits  to  any  of  the  land  of  respondents 
not  tak^.  It  was  further  stipulated  that  the 
route  described  in  the  petition  through  the 
town  of  Lyons  from  petitioner's  intake  dam 
10  the  most  practicable,  feasible,  and  least 
expensive  route,  and  that,  if  a  line  was  con- 
structed which  did  not  pass  through  the  town 
of  tiyons.  It  would  involve  a  greatly  increas- 
ed cost  and  enginewlng  questions  of  getting 
the  line  over  hills  and  dUfs  which  are  not 
Involved  In  the  line  going  through  the  town 
of  Lyons;  that  the  town  of  Lyons  lies  be- 
tween the  divMiiMon  or  intake  dam  of  the  city 
of  Lcmgniont,  and  the  corporate  limits  of 
tlie  latter,  and  that  the  pipe  line  did  not  pass 
throogh  coltlvated  or  Improved  land  in  the 
town  of  I^^ons,  and  tliat  no  building  or  Im- 
prorement  was  interfered  with  or  damaged. 
It  vu  also  Btlpnlated,  as  alleged  In  the  pe- 
tition, that  the  line  was  to  be  a  "flow  line"— 
that  Is,  a  lape  line  In  which,  the  vrater  flow- 
ed 1^  gravity,  and  not  by  pressnre— and  tlut 
the  line  through  Lyons  should  be,  and  was, 
A  ooncrete  and  steel  pipe,  laid  several  feet 
tMlov  the  surface,  with  every  Joint  cemrated 
or  leaded,  and  fitted  so  closely  together  that 
water  would  or  oonld  not  leak  ttom  the  line; 
Kan  that  the  dty.  as  stated  In  Its  petltlai, 
<nlj  sought  to  obtain  the  right  of  way 
thnntfk  the^  town  of  I^yons  for  the  purpose 
«f  condaetlz«  water  tliroiu;h  Its  pipe  Un^ 
■object  to  all  reasonable  roles  and  regula- 
tloos  which  then  existed  or  might  thereafter 
be  enacted  by  the  town  with  respect  to  the 
laying  and  maintenance  of  the  line  within  Its 
bonndaiies. 

The  line  had  beoi  laid  through  the  town 
baCon  the  cansa  was  tried.  At  the  trial  it 
^veared  witbont  dilate  ttiat  the  pipe  had 
been  laid  through  the  town  of  Lyons  at  a 
depth  of  from  tour  to  ten  feet;  that  no  Im- 
inovwiaitB  of  the  town  had  been  interfered 
with;  that  the  water  line  of  the  town  of 
l^ons  had  been  crossed  twice,  Longmont's 
pipe  going  underneath;  and  that  the  pipe 
had  been  laid  through  the  town  with  extra 
care  and  expense  so  as  to  make  it  absolute- 
ly safe,  the  line  having  been  surrounded  with 
otHMxete^  BO  that  It  would   never  break,  no 


matter  how  heavy  the  travel  over  the  streets 
might  be.  It  appears,  from  the  stipulation 
of  the  parties  and  the  testimony,  that  the 
use  of  the  streets  by  the  town  of  Lyons, 
through  which  the  pipe  line  pass^  Is  not  in 
any  manner  interfered  with. 

On  these  &cts  the  court  entered  Judgment, 
awarding  the  dty  of  Longmont  a  right  of 
way  over,  upon,  and  through  the  parcels  of 
land  and  streets  mmitioned  in  its  petition  for 
its  pipe  line  for  the  conveyance  of  water  to 
Its  waterworks  system ;  and  that  upon  pay- 
ment of  the  damages,  as  fixed  by  the  stipu- 
lation of  the  parties,  the  city  of  Longmont 
should  become  seised  in  fee  of  the  right  of 
way  through  such  streets  and  parcels  of  land. 
The  town  of  Lyons  brings  the  case  here  for 
review  on  error,  and  contends  the  Judgment  Is 
erroneous  for  the  following  reasons:  "(1)  The 
streets  and  alleys  of  the  town  of  Lyons  are 
public  property  and  no  right  exists,  and  the 
courts  of  this  state  have  no  Jurisdiction  to 
condemn  a  right  of  way  for  a  water  pipe 
line  by  one  municipality  through  the  streets 
and  alleys  of  another  municipality.  (2)  The 
statutes  of  Colorado  specifically  prohibit  the 
laying  of  any  pipe  line  in  any  street  or  alley 
of  a  town  or  dty  without  the  consent  of  such 
town  or  dty.  (S)  Towns  and  cities  ot  this 
state  have  exduslve  Jurisdiction  over  the  use 
of  their  own  streets,  and  the  Judgment  of  the 
district  court  herein  depriv^  the  town  of 
Lyons  of  such  Jurisdiction,  and  also  results 
In  giving  Judlsdlctlon  to  two  municipalities 
over  a  portion  of  the  streets  and  all^  of 
one  of  said  municipalities  at  the  same  time 
and  for  the  same  purpose."  In  support  of 
this  proptmltlon,  ttte  following  statuto^  pro- 
visions of  the  Revised  Statutes  of  1008  are 
relied  upon:  Section  6S19;  subdivisions  68, 
67,  68,  70,  and  74.  and  paragraphs  1,  4,  7, 
8,  9.  of  subdivision  7,  of  section  6626;  sec- 
tion 6816;  the  Eminent  Domain  Act,  H  2416, 
2416,  24SS,  et  ssQ. ;  ana  sections  6076  and 
6688. 

Based  on  these  jupvlslons  and  the  flacts, 
the  argnmftit  of  counsel  for  Uie  i^alntlfC  in 
error  is  ttut  the  streets  and  all«s«  of  the 
town  of  l^ons  are  public  propNt?;  that  the 
Constltutim  and  statutes  of  the  state  only 
confer  the  right  to  condenm  private  pn^ 
erty;  that  a  pipe  line  cannot  be  laid  In  any 
street  or  alley  of  a  town  without  its  consent; 
that  towns  and  dties  have  exduslve  Jurisdic- 
tion over  tiw  use  of  titielr  streets ;  that  the 
Jndgmoit  Cfmten  Jurisdiction  on  two  munic- 
ipalities orer  the  same  streets,  and  derives 
tlie  town  of  Lyons  of  the  use  of  its  streets 
for  water,  gas,  sewer  pipe  line,  and  otber 
munidpal  uses. 

The  ocmtenUon  of  counsel  for  the  dty  of 
Longmont  Is  that  the  eminent  domain  act 
gives  the  city  a  right  to  condemn  a  right  of 
way  through  the  streets  of  the  town  of  Ly- 
ons, or;  if  it  does  not,  that  this  right  Is  con- 
ferred by  section  7  of  article  16  of  the  Gon- 
stltutiout  which  is  as  follows:  **A11  persoils 


Digitized  by 


200 


129  FAGIFIO 


BBFOBTBB 


fOoio. 


and  corporations  shall  have  the  right  of  way 
adoaa  pnbUe,  private  and  ooipotate  lands  for 
the  construction  of  ditches,  canals  and  flumes 
for  the  purpose  of  conreying  water  for  do- 
mestic purposes,  tox  the  Irrigation  of  agrl- 
cultnral  lands,  and  for  mining  and  nuinn- 
factoring  purposes,  and  for  drainage,  upon 
payment  of  Just  compensation."  For  a  reply 
to  this  argument^  couns^  for  jdalntlft  In  er- 
ror contend  that  the  section  Is  not  applicable, 
for  the  reason  that  It  Is  part  of  an  article 
confined  to  the  subject  of  "mlnAi^  and  trrlga- 
Uffttf**  and  was  not  Intoided  for  a  municipal 
water  supply;  that  it  only  apidlm  to  "ditch- 
es^ canals  and  flumes,"  and  does  not  apply 
to  a  "pipe  llntf'  for  carrying  water  under- 
neath the  surftce ;  tiiat  the  streets  and  al- 
leys of  the  town  of  l^yons  are  not  "public 
lands'*  within  the  meaning  of  this  provision; 
and  that  it  is  not  Belf-executlng. 

Schuyler  &  Schuyler  and  Henry  Trow- 
bridge, all  of  Denver,  for  plaintiff  in  error. 
Grant  E.  Hald^man,  of  Longmont,  and  Hor- 
ace N.  Hawkins,  ot  Denver,  for  defendwit 
In  error. 

6ABBEB.T,  J.  (after  Stating  the  facts  as 
above).  [1]  The  sole  question  involved  is 
whether  the  city  of  Loil^ont  has  the  right 
to  condemn  a  rl^t  of  way  for  its  pipe  line 
through  the  streets  and  alleys  of  the  town  of 
I^ons.  Indepoident  of  statutory  provisions 
cited  by  counsd  for  plalntlfC  in  error,  we 
think  this  right  is  confwred  by  the  constl- 
tudonal  provision  above  quoted.  It  declares 
that  all  puwms  and  corporations  shall  have 
the  right  of  way  across  public^  private  and 
corporate  lands,  for  the  purpose  of  oonv^ing 
wator  for  dcnnestic  purposes.  The  intent 
of  a  constltntlonal  i«ovlslon  Is  the  law. 
Manifestly  tbe  intent  of  the  provision  under 
consldNatlon  was  to  confer  upon  all  per- 
sons and  corporatiims  tlie  right  oC  way  acmu 
lands,  either  public  or  private^  by  whomso- 
ever owned,  through  which  to  carry  water 
for  domestic  purposes,  and  necessarily  em- 
braces a  municipal  ooivoration  seeking  a 
r^t  of  way  for  sndi  purposes.  It  covers 
every  form  in  which  water  is  used,  dmoestlc, 
irrigation,  mining  and  manufacturing,  and 
Its  <AJect  is  to  be  ascertained  from  its  lan- 
guage, and  not  from  the  title  or  beading  the 
comi^er  of  tbe  Oonstituttat  has  givai  the 
article  In  which  it  is  found.  It  does  not  m&i- 
tkaa  a  pipe  line,  bnt  its  evident  object  was  to 
permit  a  r^tat  of  way  for  a  ctmdult  through 
which  to  convey  water  for  the  purposes  des- 
ignated, and  hence  the  kind  at  conduit  aa- 
lAoyed  and  utilized  Is  of  no  material  momm^ 
80  far  as  any  question  In  the  case  at  bar 
is  Involved. 

[2]  It  does  not  m«r^  dedare  prlnc^;^ 


On  the  contrary.  It  Is  complete  in  Itself,  and 
by  its  own  terms  confers  a  right  and  pre- 
scribes the  rules  and  cmditlons  by  means  of 
which  such  right  may  be  ^foroed.  It  on- 
plojw  no  language  to  Indicate  that  the  sub- 
ject with  which  It  deals  Is  to  be  refored 
to  the  Ii^lslature  for  action.  A  constltntlon- 
al provision  Is  a  hl^hw  form  of  statutory  law 
wbldi  the  people  may  provide  shall  be  a^- 
executlng ;  the  object  being  to  put  it  b^ond 
the  power  (tf  the  Legislature  to  r^er  it 
nugatory  by  rinsing  to  pass  laws  to  carry 
it  Into  dfect 

[3]  Ccmstltutlonal  provisions  an  self-exe- 
cuting when  it  appears  that  they  shall  take 
Immediate  effect,  and  anciUary  legislation 
is  not  necessary  to  the  wjoymjmt  of  the 
right  thus  given,  or  the  mforoemut  of  tbe 
duty  thus  Imposed.  In  short,  If  a  constitu- 
tional provlsiott  is  complete  In  ItadA  it  ex- 
ecutes Its^.  Davis  V.  Burke^  179  U.  &  899„ 
21  Sup.  Ot  210,  46  L.  Bd.  249;  Oooley  on 
Const  Llm.  (6th  Bd.)  99;  0  Am.  ft  Bng.  Bncy. 
912;  Eitchln  v.  Wood,  154  N.  a  560,  TO 
B.  HL  995;  Willis  V.  Uabon,  48  BUrni.  14&^ 
60  N.  W.  1110^  16  U  B.  A.  281,  81  Am.  St 
Bep.  626.  To  summarise:  The  cuwUtutlonal 
provision  under  cmsiaeratlon  conf^  a  right 
and  prescribes  the  rule  by  means  of  which,  in 
an  appropriate  action  la  a  court  ot  compe- 
tmt  Jnrlsdlctlcai,  tiiat  right  may  be  oifOrced 
without  furttier  legislation,  and  Is  tbosftwe 
stif^ecuting. 

In  80  far  as  the  statutory  prorlsttuis  dtea 
by  counsel  for  idalntifl  In  error  are  In  anjr 
sense  applicable  the  rights  ther^y  confer- 
red npcHt  cities  and  towns  are  subject  to  this 
omstitutlonal  provision.  The  Judgment  in 
no  sense  deprives  the  town  of  Lyons  of  Ju- 
risdiction over  its  streets  and  allcQrB*  as  It 
retains  authority  to  prescribe  all  reasonable 
and  necessary  rules  and  regulations  wlUdi 
the  city  of  Longmont  must  obssrve  in  main- 
taining its  pipe  line  thro^^  such  streets  and 
all^,  and  all  rights  wlddi  it  may  ^arelse 
over  Its  line  within  tbe  corporate  llmitn 
ot  Lyons  are  tber^re  subject  to  bocOi  con- 
troL  It  aflSrmatiTdy  appears  that  the  Jndg- 
ment  of  the  district  court  does  not  dqirive 
the  town  of  Ly<ms  of  tiie  use  of  its  streets 
for  any  purpose  whatevw,  dther  present  or 
future,  and  it  is  therefore  unnecessary  to 
consider  whether  a  right  of  way  tor  the  pnr^ 
poses  mentioned  in  the  ConstitutiOQ  would 
be  granted  vhea  the  effect  would  be  to  de- 
prive a  municipality  <tf  all  use  of  Its  streets 
through  which  sndL  right  of  way  was  sought 

The  Judgment  ttf  the  district  court  la  af- 
firmed. 

Judgnmt  affirmed. 

CAMPBBLIi,'a  and  OABRiaUBS,  X, 
not  participating. 
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BELVBLT  T.  PDOPIA 

(Sopieme  Court  of  Oolorado.  Jan.  6,  1018.) 

1.  Bbibsbt  a  2*)— SUTnXB— CJONBISnOXTON. 

Rev.  St  laOB,  i  1720.  maUng  one  inilt;  of 
briber?  wbo  siTCB  any  sum  to  any  mutisteriol 
or  jadicial  officer,  etc,  witb  Intention  to  infln- 
ence  bim,  should  be  ■txictly  construed  as  againflt 
the  state  and  liberaUy  In  favor  of  the  accused, 
consonant^  however,  vltti  aicertaininf  the  lecia- 
lative  intant 

[Ed,  Note— Tor  other  easea,  see  BWberj, 
Oent  Dis.  1 1;  Dee.  Die  %2*y 

2.  Statutks  (I  194*>— CoNSTBUonoN— Ejus- 
OEic  Obhbbxs. 

Where  a  atatote  deals  with  a  particular 
elaaa,  foUowins  wWch  It  uses  general  words,  the 
class  first  mentioned  is  deemed  the  most  com- 
prehensive, and  the  general  words  are  treated 
as  referring  to  matters  of  aame  Und  within 
SDch  class. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  272;  Dec.  Dig.  1 194.*] 

8.  Statutbs  <|  1&3*)— ConsxKOOixOK— Dodbt- 

rci.  Word. 

The  meaning  of  a  doubtful  word  may  be 
ascertained  by  referring  to  the  meaning  of 
words  associated  with  it  in  the  statute  referable 
to  the  same  subject-matter. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {  271;  Dec  Dig.  $  1»3.«1 

4  Gouimu  ^  47*>— CouHTT  CoioassionxBs 
—Duma. 

The  duties  of  county  commissioners  are  to 
administer  the  affairs  of  the  county,  to  exercise 
the  powers  expressly  given  them  by  statute,  and 
such  implied  powers  as  are  reasonably  necessa- 
ry to  execute  their  express  powers. 

[Ed.  Note. — For  other  cases,  see  Comities, 
Cent  Dig.  {  60;  Dec.  Dig.  f  47.*] 

&,  CouRTCBB  (I  47*)— County  CouassioNiaa 

— NaTUBB  0>*DIITZX&— "ADXINISTBATIVIi  OT- 
nCBBB." 

Since  the  general  scope  of  the  duties  of 
county  commissioners  is  the  administration  of 
the  county  affairs,  they  are  "administrative  of- 
ficers" rather  than  judicial  or  legislative  offi- 
cers. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  I  55 ;  Dec  Dig.  {  47.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  p.  198.] 

t,  OmCBBS  (I  1*)— NaTUBE— NllTHBB  JUDI- 
CIAL NOB  Iagislatitb— "BxEcunvB  Om- 

CTSS"— "ASHUnSTBATIVB  OmOXBB." 

Officers  that  are  neither  judicial  nor  legis- 
lative necessarily  belong  to  the  executive  depart- 
ment of  goramment,  and  are  "executive  or 
■'admiidstratlTs'*  oOcers;  those  terms  being 
cqnivalnL 

_[Bd._Note. — ^For  other  cases,  see  Officers, 
Cent  Dig.  H  1.  4;  Dec  DuTil* 

Tor  otiktr  definitions,  see  Wwds  and  Phrases, 
tdL  8.  ppu  2568-2669.3 

T.  Statutes  (i  188*)— Lbgislatitb  Inhkitt. 

The  legislative  intent  should  be  sought  in 
tbe  ordinary  meaning  of  the  words  of  the  stat- 
Qtes,  constmed  in  view  <a  the  connecti<m  in 
which  they  are  used  and  of  the  evil  to  be  rem- 
edied. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  il  266,  267;  Dec  Dig.  {  18&*] 

81  Statutes  (|  241*)— OonsiBUOXion— Fbkai. 

ERATUnS. 

The  giving  to  statutory  words  their  full 
mesaing  u  the  ccmnection  in  which  they  are 


used  does  not  violate  the  mle  nquiilng  strict 
oonstmction  of  penal  statutes. 

[Dd.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  H  322.  S23 ;  Dec  D[g.  |  241.*] 

9.  WOBDB    AND  PhBASBS— "MiNISTBATION"— 

"Ministbb"  —  "Aduxhisixb"  —  "MiNisra- 

BIAL." 

Webster's  Dictionary  defines  "ministration'* 
as  the  act  of  administering,  and  defines  "minis- 
ter" as  meaning  to  "admmister,"  giving  those 
two  words  as  synonyms :  and  defines  "ministe- 
rial" as  pertaining  to  administration  or  to  the 
executive  part  of  government 

i;Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  195-197 :  voL  5,  pp. 
4522-462S.J  •  ^ 

10.  WOBDS  AND  PhBASXS— "MlHTIBTEBIAI..'' 

In  addition  to  being  used  in  contradistinc- 
tion to  the  word  "judicial,"  the  word  "minis- 
terial" is  often  used  as  synonymous  with  "ad- 
ministrative" or  "executive." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  pp.  4623-4525:  voL  &  p. 
7722.] 

11.  Bbibebt  <|  1*)— County  Couuissionkbs— 

"MlNISTEBIAL  OfTICEBS." 

Rev.  St  1906,  I  1720,  provides  that  any 
person  who  shall  directly  or  indirectly  give  any 
sum  or  sums  of  money  to  any  judge,  justice  w 
the  peace,  sheriff,  coroner,  clerk,  constable,  Jail- 
er, attorney  general,  or  prosecuting  attorney, 
mayor,  alderman,  or  member  of  the  city  councit 
or  legislative  assembly,  or  "other  officer,  minis, 
terial  or  judicial,"  with  intent  to  infinence  such 
officer,  shall  be  deemed  guilty  of  bribery.  Eeld, 
that  a  county  commissioner  was  a  "ministerial 
officer"  within  the  statute,  so  that  one  bribing 
a  county  commissioner  could  be  pxosecnted 
thereunder. 

I'Bd.  Note. — For  other  cases,  see  Bribery, 
Cent  Dig.  §{  1-3 ;  Dec  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  5.  p.  4526 ;  vol.  8,  p.  7722.] 

En  Banc.  Error  to  District  Courl;  Weld 
County;  -Nell  F.  Graham,  Jndige. 

Charles  G.  Sheelr  was  convicted  of  brib- 
ing a  public  official,  and  he  brings  error.  Af- 
firmed. 

M.  B.  WaldroD  and  B.  B.  Laska,  both  of 
Denver  (Geo.  Q.  Richmond  and  O.  N.  Hilton, 
both  of  DenvOT,  of  connsel),  for  plalntUF  in 
error.  Benjamin  Griffith,  Atty.  Gen.,  Charles 
O'Connor.  First  Asst.  Atty.  Gen.,  and  Geo. 
A.  Carlson,  Dlst.  Atty.,  of  Ft  CoUihs  (John 
T.  Jacobs,  of  Greeley,  of  counsel),  for  the 
Peopl&  Cluis.  B.  Ward,  amid  cnrin. 

UUSSER,  J.  The  plaintlfT  in  error  was 
sentenced  for  a  term  In  the  penitentiary  for 
bribing  one  of  the  county  commissioners  of 
Weld  county.  The  information  was  based 
upon  section  1720,  Rev.  Stat,  which,  so  far 
as  is  material  to  this  review.  Is  as  follows: 
"If  any  person  shall  directly  or  IndlrecUy 
give  any  sum  or  sums  of  money  *  *  *  to 
any  Judge,  justice  of  the  peace,  sheriff,  cor- 
oner, clerk,  constable,  jailer,  attorney  gen- 
eral or  prosecuting  attorney,  mayor,  alder- 
man or  member  of  dty  council,  member  of 
the  I^slaUve  assembly,  or  other  officer,  min- 
isterial or  judicial  (bnt  such  fees  as  are  al- 
lowed by  law),  with  Intrat  to  Induce  or  In- 
flnoice  such  office  to  *   *   *  the  person 


VmtOmttaMm  see  same  tople  and  section  HUMBBR  in  Dso.  Dig.  *  Am.  DIs.  Ksy-Mo.  Swiss  ft  Bsp'r  Jndsxss 
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so  glvliig  and  tlw  iMeer  so  recetTing  u>7 
moncir,  •  •  *  with  Intent  or  for  tbe  pur- 
pose or  consideration  aforesaid,  shall  be 
deemed  gnlltr  of  brlb^,  and  on  conTletlon. 
•  •  •  "  tt  Is  the  contention  of  the  platn- 
tlfl  In  oTor  tbM.t  a  county  commissioner  Is 
not  inclnded  within  tlie  section,  and  that, 
therefore,  the  Information  did  not  charge  an 
offense  against  any  law  of  this  stata  To 
determine  the  question  pnaented.  It  Is  neces- 
sary, as  It  Ib  In  the  case  of  any  statute,  to 
ascertain  the  Intention  of  the  Legislature  -in 
.enacting  the  law.  For  this  purpose,  such 
rules  of  construction  as  are  fhTored  by  the 
courts  and  that  may  aid  In  readilng  a  cor- 
rect determinattoD  may  be  employed. 

[1]  At  the  same  time  It  must  be  remember- 
ed that  this  is  a  criminal  statute,  and  should 
be  strictly  construed  as  against  the  state 
and  liberally  In  favor  of  the  accused,  but 
the  strictness  to  be  employed  or  the  liberali- 
ty to  be  Indulged  most  not  be  anch  as  will 
confine  the  operation  of  the  statute  within 
limits  narrower  than  those  intended  by  the 
Legislature  or  destroy  the  intention  of  the 
lawmaking  body.  Counsel  for  plalntUf  in 
error  have,  called  to  oar  attention  certain 
well-known  rules  of  statutory  construction, 
and  insist  that  they  should  be  applied  to 
determine  the  Intention  of  the  Legislature 
with  respect  to  the  statute  In  question.  They 
are  the  rules  of  ejusdem  generis,  nosdtnr  a 
Bodls,  and  expreaslo  unlns  est  excluslo  alter- 
lus.  We  hare  no  quarrel  with  these  rules, 
nor  the  authorities  cited  with  respect  to 
them.  They  can  be  used  only  to  aid  the 
courts  In  ascertaining  the  legislative  lutwt; 
and,  when  they  are  to  be  used  for  that  pur- 
pose, tb^,  of  course,  must  be  -applicable  and 
afford  aid.  If  they  do  not  afford  any  aid. 
Oies  are  not  to  be  resorted  to. 

[2,  3]  The  first  two  of  the  rules  mentioned 
are  closely  related.  The  one  is:  *'Where  a 
particular  class  is  spoken  of.  and  general 
words  follow,  the  class  first  mentioned  Is  to 
be  taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring  to 
matters  eJusdem  generis  with  such  class." 
State  V.  Krueger,  134  Mo.  262,  35  S.  W.  604. 
The  second  Is  that  the  meaning  of  a  doubt- 
ful word  may  be  ascertained  by  reference 
to  the  meaning  of  words  associated  with  it; 
that  Is,  "by  considering  whether  the  word  in 
question  and  the  surrounding  words  are  in 
fact  ejusdem  generis  and  referable  to  the 
same  subject  matter."  Brooms*  L%.  Max. 
(7th  Ed.)  p.  439.  It  la  plain  from  the  state- 
ment of  these  rules  that,  before  tbey  can  be 
of  any  aid.  It  must  clearly  appear  that  the 
Legislature  was  thinking  of  a  particular 
class  of  persons  or  objects.  Now  it  does  not 
KffDear  tiiat  the  Legislature  had  in  mind  any 
particular  class  of  oflkera  when  we  read  the 
section  under  consideration.  The  words  are. 
"any  Judge,  Justice  of  the  peace,  sheriff, 
coroner,  clerk,  constable.  Jailer,  attorney 
general  or  prosecntiiv  attorney,  mayor,  al- 


derman or  member  of  dty  eonndl,  member 
of  Uie  leglalatlTe  assembly,  or  other  oflloer, 
ministerial  or  JodtdaL"  Here  are  oinnwat- 
ed  executlTe^  l^MatlTe  and  Jndidal  oflloers ; 
states  oonnty,  and  mnulcipal  offlcera;  some 
tliat  possess  ministerial  qnalltlea  In  Tarylng 
degreea;  some  that  are  al<me  in  their  ofllce ; 
others  that  are  members  of  oflklal  bodies- 
It  cannot  be  said  t2iat  Oioaa  mentlonefl  axe 
all  of  one  particular  clas^  so  u  to  make 
the  general  words  r^lsrable  to  a  daas.  The 
othOT  rule,  that  the  mmtion  of  one  thing  is 
the  axclurion  of  the  other,  is  equally  inap- 
plicable. Specific  ennmeratlw  of  the  oflloers 
mentlODed  does  not  exclude  county  commis- 
sioners If  tbB  general  wordd  that  follow  will 
fairly  Include  them.  It  follow^  that  these 
maxims  or  rules  are  not  aids  in  the  con- 
struction of  this  statute.  If  the  statute  re- 
lates to  a  county  commissioner,  It  most  be 
because  that  officer  Is  fairly  Included  In  the 
words,  "or  other  officer,  ministerial  or  Judi- 
daU"  In  the  guieral  scope  of  their  duties 
commissions  are  not  Judicial  officers. 

In  Herwln  t.  Boulder  Co.,  29  Colo.  109, 
67  Fac.  285,  this  court  held  that  passing  on 
claims  against  the  county,  which  is  one  of 
the  duties  of  a  county  commissioner,  la  not 
a  Judicial  act  Tet  such  an  act  requires  the 
exercise  of  discretion  and  the  ascertainment 
of  facts.  So  in  many  other  matters  the 
county  commissioners  are  vested  with  large 
discretionary  powers.  Some  of  them  may 
approximate  Judicial  powers,  may  be  called 
quasi  Judicial  powers,  but  most  of  them  are 
not  really  JudldaL  The  commissioners  are 
the  agents  of  the  count7<  When  they  act,  it 
is  the  county  acting  through  them.  What- 
ever they  do  is  in  the  management  and  ad- 
ministration of  the  affairs  of  the  county. 
They  do  not  sit  like  a  disinterested  Judge 
to  Ikear  and  determine  controversies  between 
two  parties,  but  they  hear  and  determine  the 
case  of  the  county  that  they  represent.  They, 
in  effect,  ascertain  facts  and  employ  their 
discretion  largely  In  their  own  cases,  and  de- 
termine them  similar  to  the  way  any  busi- 
ness man  will  do  In  the  management  of  his 
own  affairs.  These  are  administrative  acts, 
rather  than  JudldaL 

[4]  Coun^  conunlssloners  represent  Oielr 
county,  and  have  charge  of  its  propurtr  and 
the  managanent  of  its  business  nmomis. 
Their  duties  are  to  administer  the  affairs  of 
their  county,  and  in  that  behalf  to  exercise 
such  power  as  is  expressly  conferred  upon 
them  by  the  Constitution  and  the  statutes  of 
the  state,  and  such  implied  power  as  Is  rea- 
sonably necessary  to  the  proper  execution  of 
the  express  power.  Beberts  v.  People,  9  Colo. 
458,  13  Pac.  630;  Merwln  v.  Boulder  Co.. 
supra. 

[Ij  The  general  scope  of  their  duties  be- 
ing the  administration  of  the  affairs  of  the 
county,  they  must  be  administrative  crfBcers. 
and  thou^  vested  with  a  large  amount  of 
discretion,  which  this  court  has  many  times 
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nld  eumot  ba  controlled  by  the  courts,  yet 
It  ia  admlnistratlTe  dlscretton,  rather  than 
JodldaL  Nor  are  they  leglsiatlTe  officers. 
l%ey  do  not  ihake  law,  but  are  themselves 
wholly  subject  to  the  Ck>n8tltutioD  and  the 
•bttntea,  and  are  concerned  only  In  the  ad- 
ministration of  the  business  ot  the  county  as 
therein  directed. 

[I]  If  they  are  neither  judicial  nor  legl»- 
latlve  officers,  they  must  fall  wltbln  the  exec- 
utive department,  the  administrative  branch, 
and  are  to  be  classed  as  executive  or  admln- 
istratlTe officers,,  as  these  terms  are  used  In- 
terchangeably. State  T.  Loecbner,  65  Neb. 
814,  SI  N.  W.  874,  59  Lk  B.  A.  915. 

[J,  I]  So  we  come  to  the  real  question  In 
the  case.  Did  the  Legislature  Intend  to  cov- 
er county  commissioners  by  Including  them 
within  the  designation  of  other  ministerial 
officers?  A  primary  rule  ot  construction  is 
that  the  Intention  of  the  Leglslatore  Is  to 
be  found  In  the  ordinary  meaning  of  the 
words  of  a  statute  in  the  connection  in  which 
they  are  used  and  in  the  light  of  the  mischief 
to  be  remedied.  While  there  Is  a  rule  re- 
quiring the  strict  construction  of  a  penal 
statute,  that  rule  Is  not  violated  by  giving  to 
the  words  their  full  meaning  In  the  connec- 
tion in  which  they  are  employed.  Wood- 
worth  V.  State,  26  Ohio  St  196.  The  mis- 
chief sought  to  be  remedied  by  the  statute  is 
the  bribery  of  public  officers.  Ev^  one  must 
admit  that  it  is  Just  as  necessary  to  prevent 
the  bribery  of  a  county  commissioner  as  that 
of  any  other  official,  and  tliat  the  bribery  of 
a  county  commissioner  is  as  much  within  the 
mischief  sou^t  to  be  remedied  by  this  stat- 
ute as  the  bribery  of  any  other  officer.  A. 
reading  of  the  authorities  discloses  that  the 
word  "mlnisterlar*  Is  nsed  with  various 
shades  of  meaning.  The  plaintiff  In  error,  by 
givb^  the  word  the  very  narrowest  mean- 
ing It  ever  has,  asserts  that  county  commis- 
sioners are  not  embraced  In  that  meaning. 
This  may  be  true,  but  tbe  meaning  of  the 
word  in  the  statute  under  consideration  is 
much  more  comprehensive  than  the  one  given 
It  by  connseL  Ite  precise  meanlt«  in  any 
sentence  dep^ds  upon  the  connection  In 
which  It  la  used.  In  the  section  ander  con- 
sideration the  word  "ministerial"  Is  used  in 
anmectlon  with  the  word  "JudldaL"  ^le 
words  are  used  In  opposition  to  one  another, 
and  the  word  "Judldal"  includes  officers  that 
the  word  "ministerial"  does  not  It  is  our 
duty,  then,  to  ascertain  the  ordinary  mean- 
ing of  tbe  word  "ministerial"  in  the  connec- 
tion in  which  it  is  nsed  in  the  section  under 
consideration;  that  Is,  In  opposition  to  the 
word  "judicial."  Used  In  this  way,  it  is  said 
in  People  v.  Jesome,  86  Misc.  Rep.  266.  73  N. 
T.  Snpp.  806,  that  the  act  of  every  public  offi- 
cial is  either  ministerial  or  Judldal.  One  of 
the  definitions  of  "mlnisterlar  given.  In 
Webster's  New  International  Dictionary  Is 
as  follows:  "Of  the  nature  of  those  acta  or 
dntias  belonftng  tft  Oie  administration  of  the 


executive  function;  designating,  or  pertain- 
ing to,  an  act  that  a  person  performs  In  a 
given  state  of  facts,  In  a  prescribed  manner, 
In  obedience  to  the  mandate  of  legal  author- 
ity without  regard  to  or  without  the  exer- 
cise of,  his  own  judgment  upon  the  propriety 
of  the  act  done;  opposed  to  Judicial."  In 
State  V.  Governor,  26  N.  J.  Law,  331.  It  Is  > 
said  at  page  350:  "As  contradistloKulshed 
from  judicial  duties  all  executive  duties  are 
ministerial."  The  same  classiflcation  that 
is  made  in  these  authorities  with  mpect  to 
acta  and  duties  must  be  made  with  respect 
to  officers.  Those  officers  whose  duties  are 
judicial  in  their  general  scope  are  Judicial 
officers,  and  those  whose  duties  are  executive 
to  the  same  extent  are  executive  officers.  It 
therefore  follows  that  as  contradistinguish- 
ed from  Judicial  officers  all  executive  officers 
are  mtnlaterlaL  The  management  of  the  ex- 
ecutive department  of  the  government  la  the 
administration  thereof,  and  those  who  are 
engaged  In  such  management  or  administra- 
tion are  executive  or  administrative  officers, 
and  are  themselves  referred  to  as  the  ad- 
ministration. 1  Bout.  Diet  (Bairte'a  Bev.) 
56. 

[I]  "Ministration"  In  Webster's  Dictionary 
Is  said  to  be  "the  act  of  ministering,"  and 
"minister"  Is  defined  to  mean  "administer." 
And  In  the  same  dictionary  one  of  tbe  syno- 
nyms of  "administer"  ,1s  "minister,"  and  "ad- 
ministerial"  Is  defined  as  "pertaining  to  ad- 
ministration or  to  the  executive  part  of  the 
government"  Now  the  fact  that  these  ex- 
ecutive, administrative,  or  ministerial  officers 
may  and  do  exercise  discretion  and  judg- 
ment in  varying  degree  in  the  discharge  of 
their  edmlnlatratlTe  duties  does  not  make 
them  the  leas  ministerial;  for.  If  it  did, 
there  would  be  few  administrative  or  min- 
isterial officers.  Most  of  them  would  be  ex- 
duded,  and  would  tiave  to  be  placed  in  a 
class  that  has  not  yet  been  defined  by  the  au- 
tboritlea.  The  administration  of  i^vemment 
often  requires  In  a  large  degree  tbe  exercise 
of  discretion  and  Judgment  In  People  v. 
Walter,  68  N.  T.  403,  the  court  at  page  410. 
uses  the  word  "mldlsterlal"  in  oi^osltlon  to 
"judicial,"  and  speaks  of  ministerial  office 
as  exercising  judgment  and  dlscretlcm.  and 
treats  town  commissioners  as  being  In  that 
class,  notwithstanding  that  ttiey  were  glvm 
discretion  and  judgment  In  the  discbarge  of 
their  duties.  It  follows  from  all  this  that 
cotuty  commissioners  who  are  chained  with 
the  administration  of  the  county  government 
and  the  managemoit  of  ite  affairs  naturally 
fail  Into  the  class  designated  as  "ministerial" 
in  the  classiflcation  made  in  tbe  statute  un- 
der consideration.  It  Is  only  by  giving  to 
the  word  the  very  narrowest  meaning  wltii- 
which  It  Is  ever  used — a  meaning  designated 
often  In  the  authorities  as  purely  ministerial 
— that  an  officer  can  be  excluded  from  the 
ministerial  class  because  he  may  exercise  dis- 
cretion in  the  performance  of  his  duties,  and 
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It  Is  Terr  plain  that  the  meaning  Intende^l 
In  the  statute  Is  much  more  comprehensive 
than  the  narrow  one  aonght  to  be  put  upon 
It  by  the  plaintiff  In  oror. 

[IB]  Aside  from  Its  connection  with  the 
word  **Jndlclal,"  "ministerial"  Is  often  nsed 
as  aynonymoua  with  "administrative"  or  "ex- 
ecutive," and  Is  nsed  to  refer  to  acts  requir- 
ing the  exercise  of  discretion.  In  People  v. 
Salsbnry,  184  Mich.  637,  96  N.  W.  93»,  It  la 
said:  "The  character  of  the  act  does  not  de- 
pend on  the  amount  of  discretion  confided 
to  the  officer.  There  la  much  reason  for  say- 
ing that  under  our  Constitution  all  admlnls- 
tratlve  or  ministerial  duties  are  executive  In 
character,  as  they  not  only  can  be  nothing 
else  under  the  Constitution,  but  they  are  all 
acta  In  the  conduct  of  the  government ;  t  e., 
the  administration  of  public  affairs  through 
and  under  the  regulations  prescribed  by 
law."  In  State  v.  Loecfaner,  supra,  the  stat- 
ute under  consideration  provided  that  "any 
clerk,  sheriff,  coroner,  constable,  county  com- 
missioner, Justice  of  the  peace,  recorder, 
county  surveyor,  prosecuting  or  district  at- 
torney, or  any  ministerial  officer"  who  was 
guilty  of  certain  acts  should  be  fined,  etc. 
A  member  of  a  board  of  education  of  a 
school  district  In  a  dty  was  held  to  come 
under  the  provisions  of  the  statute  as  being 
a  ministerial  officer.  The  duties  of  a  member 
of  the  school  board,  as  related  to  hts  dis- 
trict, were  analogous  to  the  duties  of  a  coun- 
ty commissioner  in  this  state,  as  related  to  his 
county,  as  Is  shown  by  the  following  quota- 
tion from  the  opinion:  "The  members  of 
the  school  board  are  unquestionably  regard- 
ed by  statute  as  the  servants  or  agents  of 
the  corporation,  selected  for  the  purpose  of 
conducting  and  managing  its  affairs  In  the 
manner  and  under  the  restrictions  pointed 
out  by  statute.  They  ere  an  admlnistratlTe 
body  charged  with  the  duty  of  administering 
the  law  governing  the  public  schools  within 
the  city  composing  the  school  district  of 
whidi  they  are  officers.  It  is  their  duty  to 
administer  the  affairs  of  the  corporation  as 
directed  by  statute  in  the  exercise  of  such 
powers  and  authority  as  are  vested  In  them. 
Doubtless  In  many  instances  In  the  perform- 
ance of  their  duties  they  may  exercise  a 
discretion  or  Judgment,  quasi  Judldal  in 
character,  but  this  tact  alone  cannot  de- 
termine the  class  to  which  they  belong,  or 
brli^  them  in  the  category  of  Judicial  offi- 
cers." From  this  the  court  held  that  the 
member  was  an  administrative  officer,  and 
proceeded  to  ahow  that  the  word  "mints- 
terlal"  In  the  statute  meant  the  same  thing 
as  "administrative,"  and  that,  therefore,  the 
defendant  belonged  to  the  class  of  officers  des- 
ignated aa  '^mlnlaterUl,''  and  came  within  the 
statute. 

[11]  Enough  has  been  said  to  dononstrate 
that  a  county  commissioner  is  not  only  fair- 
ly but  plainly  a  ministerial  officer  In  the 


sense  intended  by  the  statnte  la  ooestloii.. 
and  therefore  the  Judtmoit  Is  ftfElrmed. 
Jndgmmt  afllrmed. 

OAMPBELU  a  J.,  not  participating. 


OOLOBADO  TBLBPHONB  00.  T.  WHi- 
If  ORB  et  aL 

(Supreme  Court  of  Colorado.    Jan.  6,  1913.> 

1.  Teleobafhs  aitd  Tkltcphorkb  a  34*)  — 
Operation  —  EXchanqb— Sebvicb  —  Dis- 

Cami  NATION. 

Plaintiff  living  just  outside  the  boundary 
of  the  city,  but  geograpblcally  In  Its  telei^one 
Eone,  bad  been  receiving  telephone  service  from 
defendant  company  out  of  the  main  exchange 
of  the  city  for  many  years.  Thereafter  defend- 
ant establlBhed  a  telephone  sone  outside  of  the 
city  limits  and  gave  notice  of  the  tennlaatl<»k 
of  contracts  with  the  plaintiflh  and  required 
them  to  connect  with  such  outside  exchange, 
whereby  they  were  compelled  to  pay  an  extra 
charge  for  uie  dty  service.  Beld  that  while 
the  apeeifle  contracts  under  which  servioe  had 
been  f umisbed  could  be  lawfully  terminated  oa 
compliance  with  the  condltlonB  thereof  as  ti> 
notice,  the  service  could  not  be  terminated  by 
defendant  at  will,  or  the  diaracter  or  auality 
changed  so  as  to  make  it  inferior  to  ana  more 
expensive  than  that  furnished  to  other  users 
similarly  situated  in  the  telephone  lone  ol  the 
city,  BO  long  as  plaintiffs  were  ready  to  receive- 
and  pay  for  it,  on  the  same  terms  and  condi- 
tions as  others  In  that  territory. 

[Dl  Note.— For  other  cases,  Td^apha 
and  Tdephonea,  Oent  i  21;  "Dtc  Dig.  § 
34.*] 

2.  OowanTtmowAL  Law  (|  70*)  —  Judiciai. 
Powxa— ENCBOAOHUEnr  on  Lboislatdbe. 

In  a  suit  by  patrons  of  a  telephone  com- 

ftany  to  restrain  the  company  frcon  discriminat- 
Dg  against  plaintiff  by  changing  the  character 
of  the  service  which  they  had  been  enjoying^,  th» 
court  has  no  power  to  fix  the  rates  of  service 
as  that  is  a  purely  legislative  function. 

[Dd.  Note. — ^For  other  cases,  see  ConBtitotio&- 
al  I^w.  Cent.  Dig.  »  129-1&,  137 ;  Dec.  Dig. 
S  70.*] 

3.  TkLBOEAFHS  AVD  TELEPHONES  (|  84*)  — 

Injunction— Mode  of  Fubnishino  Sbbticb 

— POWEB  or  OOUBT. 

In  a  suit  by  subscribers  of  telephone  serv- 
ice to  restrain  defendant  from  discriminating 
against  them  by  changing  the  character  of  the 
service  so  as  to  make  it  inferior  to  that  then 
forniabed  to  other  users  slmilariy  situated  and 
more  expensive,  the  court  has  no  authority  to 
prescribe  the  partlenlar  enihange  to  wnidb 
plaintiflb  shall  be  connected. 

[EM.  Note.— For  oUier  cases,  sea  Telmaphs 
and^Telephonea,  Gent.  Dig.  I  21;  Dec  Dig.  S 

4.  Teleokaphb  and  Tblbphonxs  <|  34*)  » 
Injunction— Preventinq  DiscaiuiNATion. 

Where  a  telephone  company  cannot  legally 
refuse  to  famiBh  plaintiffs  the  same  grade  o( 
service  at  the  same  price  as  it  furnishes  to 
other  patrons  similarly  situated,  an  Injunction 
to  prevent  it  from  removing  plaintiCEB'  telephone 
histruments,  or  forribly  requiring  idalntiiFs  to 
connect  with  anotiier  ex<dumge,  which  would  lie 
less  convenient  and  more  expensive,  will  issue. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  21 ;  Dea  Kg.  | 
34.*] 


•For  otber  eaiM  ms  same  topto  and  seetloa  NUHBBR  In  Dee.  Dig.  *  Am.  Dig.  K^-He.  Ssrlis  «  R«*r  Indaaa 
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Error  to  District  Oonrt,  Glt7  anA  Oonnty 
of  DenTer;  Frank  T.  Jobnson.  Jadge. 

Suit  b7  William  W.  WUmore  and  others 
■gainst  the  Oolorado  Td^hone  Company. 
There  was  a  Jndgmoit  for  idalntUh*  and  do- 
Ibndant  brings  error.  Reversed  and  remand- 
ed, wltli  directions. 

Hilton  Smitb,  Charles  R.  Brodc,  and 
Schuyler  &  Schuyler,  all  of  Denver,  for  plaln- 
tlir  In  error.  Toney  &  Toney,  o£  Denver,  for 
defendants  in  error. 

BAILET,  J.  [1]  Defendant  below,  plaintiff 
tn  taoTt  Oolnado  Telephone  Company, 
la  a  corporation  engaged  in  the  business  in- 
dicated by  Its  name,  with  Its  principal  office 
In  the  city  and  county  of  Denver.  Plaintiffs, 
defendants  in  error,  reside  In  J^erson  conn- 
tj,  with  places  of  business  and  residences 
Just  over  the  line  dividing  that  county  from 
the  (dty  and  county  of  Denver,  bnt  immedi- 
ately tributary  to  the  lat^  territory.  On 
Angost  29,  1901,  a  contract  was  made  be- 
twera  the  d^endant  and  Wilmore,  one  of  the 
plaintlfb,  uaOsx  the  tentis  of  which  the  de- 
fendant  has  ever  since  been,  and  still  is,  fur- 
nishing him  tel^hooe  service  from  Its  Den- 
Ter  system  to  his  place  of  business.  Similar 
contracts  were-  a^  made  between  the  other 
plalidlfffe  and  the  defendant;  at  different 
times  thereafter,  prior  to  the  institution  of 
this  suit,  under  whlcb  tbaj  also  have  had 
like  telephone  service,  both  for  business  and 
social  parposes.  Each  of  the  contracts  con- 
tains an  express  prorlaion  making  it  subject 
to  termination,  at  the  option  of  either  par^, 
npon  thirty  days'  notice  in  writing.  When 
these  several  contracts  were  entered  Into 
there  were  only  a  few  people  located  in  the 
neighborhood  of  plaintiffs.  Since  that  time, 
however,  the  community  In  the  vicinity  of 
their  residences  and  places  of  business  has 
grown  tn  population,  so  that  the  number  of 
residents  therein,  who  demand,  require,  and 
are  eititied  to  telephone  service,  has  in- 
creased correspon4ingly,  and  it  became  nec- 
essary for  the  company  to  establish  an  ex- 
change at  the  town  of  Arvada,  situate  some 
three'  or  four  miles  north  and  west  of  the 
several  respective  locations  of  plaintiffs,  from 
wtilch  to  serve  the  people  of  that  town  and 
Tlcinity.  Tbs  main  purpose  of  the  exchange 
at  Arvada  was  to  give  service  to  and  between 
those  living  In  and  near  that  village.  The 
town,  however.  Is  connected  by  trunk  lines 
-with  the  Denver  system,  Just  as,  for  example, 
are  the  towns  of  Golden,  Boulder,  and  other 
state  towns.  Subscribers  to,  and  those  re- 
ceiving service  from,  the  Arvada  exchange, 
in  order  to  communlcato  with  the  users  of 
tel^hones  connected  with  the  Denver  system, 
■mst  do  BO  over  toll  lines  and  are  subjected 
to  a  toll  ^large  therefor,  like,  for  example, 
■nhwribon  in  the  Ooldra  or  Boulder  ex- 
•diaiigM.  Tbe  testimony  establishes,  and  the 
•conrt  in  substance  found,  that,  geograidilcal- 


ly,  the  i^alntiffs  are  In  a  territory  immedi- 
ately tributary  to  Denvw,  and  are^  and  can 
be,  more  readily  and  naturally  connected 
with  the  D^ver  teleiAone  system  than  with 
the  Arvada  exchange. 

After  the  new  exchange  had  been  estob- 
llshed  notice  was  given  to  each  of  the  plain- 
tiffs, agreeable  to  the  provision  contained  In 
the  several  contracts  between  them  and  the 
defendant,  that  the  particular  contracts 
would  be  terminated  at  the  exi^tion  of 
thirty  days,  when,  if  the  plalntUb,  or  any  of 
them,  so  desired,  other  contracts  would  be 
made  by  which  tolei^ne  service  would  be 
furnished  to  than  through  the  Arvada 
change,  at  the  same  rat^  with  Uke  faculties, 
and  of  the  same  character  and  quality  as 
that  fumlsfaed  to  other  users  in  that  nel^- 
borhood  connected  with  that  exchange. 

Upon  rec^t  of  this  notice  plaintUfa 
bronght  a  comnum  suit  to  enjoin  the  defend- 
ant fnm  exercising  Its  option  under  these 
respective  contracts  to  terminate  them,  or 
any  of  them,  and  to  conqiel  it  to  furnish 
each  of  the  plaintlflb  with  tel^^Kme  snvlce 
at  the  same  rate^  In  tAe  same  manner  and 
through  the  same  exchange  as  had  previous- 
ly been  done,  and  for  general  rdiet  The 
real  object  of  the  action,  as  Is  dearly  appar- 
eat  from  the  averments  of  the  complaint  con- 
sidered as  a  whole.  Is  to  iwevent  threatened 
discrimination  between  users  of  telephonic 
service  similarly  situated.  While  i^lntUte 
were  not  enUtied  to  the  spedflc  relief 
prayed  and  given,  still  there  Is  sufficient  al- 
leged in  the  complaint,  accepted  as  true,  to 
afford,  under  the  general  prayer,  rell^  from* 
proposed  discrimination  by  defendant  be- 
tween plaintiffs  and  others  of  its  patrons,  all 
entitled  to  like  service  on  the  same  terms. 

All  purely  technical  objections  urged  will 
be  disregarded,  and  matters  affecting  the 
merits  of  the  controversy  only  will  be  con- 
sidered and  determined,  that  there  may  be 
an  end  to  litigation. 

The  record  shows  that  plaintiffs  have  for 
years  been  receiving  telephone  service  from 
the  defendant  company,  out  of  Ite  main  ex- 
cliange  in  the  city  of  Denver,  under  8pe<dal 
contracts,  which  could  by  their  terms  be  ter- 
minated by  either  party  on  thirty  days'  no- 
tice. The  plaintiffs  were,  for  all  these  years, 
recognized,  and  furnished  service,  as  b^ng  In 
the  Denver  telephone  zone,  and  according  to 
the  proof  are  geographically  well  within  the 
limits  of  the  local  business  of  the  defendant, 
as  carried  on  in  and  about  the  city  of  Den- 
ver. They  are,  therefore,  because  of  their  es- 
tablished and  settled  stetus  in  that  zone,  and 
geographically,  entitled  to  continue  to  have, 
as  in  the  past,  telephone  service  upon  the 
same  terms  and  conditions,  in  all  particulars, 
which  others,  like  or  similarly  situated  in 
ttutt  particular  territory,  have  and  receive  It; 
no  more,  no  less,  so  long  as  that  sffivloe  is 
fair,  Just  and  reasonable. 

It  may  be  admitted  that  the  specific  con- 
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tracts,  nnder  which  service  has  been  tax- 
iilshed  by  tbe  company  and  received  by  the 
plalntUte,  can  be  lawfully  terminated,  upon 
compliance  with  their  conditions  as  to  no- 
tice; but  the  Question  here  Is  not  one  of  ter- 
mination of  contract,  but  termination,  or 
change  of  character  and  quality,  of  serrlce. 
The  service  to  plaintiffs  may  not  be  termi- 
nated at  will  by  the  defendant,  or  the  char- 
acter or  quality  of  It  changed,  so  as.to  make 
such  service  essentially  different  from.  In- 
ferior to,  and  more  expensive  than,  that 
which  Is  ^ow  being  furnished  to  other  users, 
Mke  or  similarly  situated  In  the  Denver  zone, 
so  long  as  they  are  ready  to  receive  and  pay 
for  It,  after  the  same  manner  and  upon  the 
same  terms  and  conditions  that  others  In 
that  territory  do.  In  other  words,  plalntlflb 
are  entitled  to  have  direct  connection  with 
the  Denver  system,  through  some  exchange 
In  that  recognized  tdephone  zone,  so  that 
they  may  reach  all  users  of  the  service  out 
of  the  main  and  all  other  exchanges  In  the 
Denver  system,  just  as  other  sobscrlbera 
therein  do. 

It  Is  clear  that  the  claim  of  the  plaintiffs 
to  the  right  of  direct  connection  with  the 
main  or  central  switchboard  Is  untenable^ 
and  can  neither  be  npheld  nftr  enforced. 
But  the  attempt  In  this  case  Is  to  put  plain- 
tiffs Into  the  Arvada  exchange,  where  a  toll 
chai^  is  made,  both  to  them,  when  they 
call  a  person  In  Denver,  and  also  ,to  any 
one  In  Denver  calling  them.  This  Is  clearly 
an  inferior  service  to  that  wlilch  has  be^ 
and  yet  is  being,  furnished  plaintiffs,  and 
admittedly  would  be  greatly  more  expensive ; 
and  It  Is  also  Inferior  to,  and  more  expen- 
sive than,  that  which  Is  still  fumlsbed,  to 
other  users  of  like  service  In  the  Denver 
Eone,  to  which  latter  territory  plaintiffs  be- 
long, becaose  of  the  past  recognition  of  and 
established  service  to  them  by  defendant, 
from  Its  main  exchange  of  the  Driver  sys- 
tem, and  also  because  of  their  geographical 
position.  In  other  words,  they  have  for 
years  been  recognized,  accepted  and  given 
service  by  the  defendant,  as  belonging  to 
that  territory,  and  a  status  for  them  has 
been  created  in  that  respect;  so  that  the 
company  wUl  not  now  be  heard  to  say  other- 
wise^ or  to  discontinue  service  to  them  from 
some  exchange  of  the  Denver  system,  unless 
replaced  hy  some  other  service  equally  ad- 
vantageons.  The  defendant  may  put  plain- 
tiffs In  any  exchange  in  Denver  which  gives 
them  like  aavlce,  npmi  the  same  terms  and 
conditions,  with  other  patrons  In  the  same 
telephone  Eone.  It  may  also  make  the  same 
diarge  thereCor,  so  long  as  that  Is  a  Just 
and  reasonable  one,  which  It  makes  to  Its 
other  Denver  patrons  like  circumstanced. 
It  l8  within  the  discretion  of  the  defendant 
to  connect  these  plaintiffs  with  any  Denver 
exchange,  the  Gallup,  the  Hickory,  or  any 
other  exchange,  which  will  give  them  like 
service  to  that  given  to  its  other  Denver 
patnuiB,  friHu  tbe  York,  the  Champa,  tbe 


South,  or  any  other  of  the  exchanges  of  the 
Denvw  system.  That  plalntlfb  happen  to 
be  located  Just  across  the  line  which  divides 
the  territory  of  the  city  and  county  of  -Den- 
ver from  Jefferson  county  is  ImmateriaL 
Such  lines  are  purely  artificial,  and  the  du- 
ties and  obligations  which  the  defendant 
owes  to  Its  patrons  remain  precisely  the 
same,  whether  such  patrons  live  and  hare 
their  places  of  business  on  the  one  aide  of 
such  a  line  or  the  otb». 

The  fundamental  difficulty  in  the  case 
arises  from  an  attemjit  to  erroneously  clas- 
sify platatlffs  as  users  of  telephone  service. 
Tbe  defendant  se^a  to  treat  them  u  bdnc 
In  the  Arvada  eone,  or  system,  and  entitled 
only  to  such  service,  upon  the  same  tains 
and  conditions,  that  its  patrons  receive  who 
are  properly  located  in  that  «me  tot  tbat 
purpose;  while  In  fftct  the  pleadings  and 
proofs  show  that  plalntlfla  are  In  and  be- 
long to  tbe  Driver  aone  or  system,  and  rati- 
tied  to  all  the  rights  and  privilegea  in  tbat 
behalf  which  other  oserg  of  tbe  aervloe  In 
that  territory  have  and  enjoy. 

The  dtfendant  has  no  more  right  to  pat 
the  plaintUh  out  of  the  DoiTer  zone,  and 
disconnect  Qiem  ttom  tbat  system,  and  give 
them  an  inferior  and  more  expensive  service, 
than  it  baa  to  do  Qie  like  with  ft  sabscrlher 
In  the  Yorii,  Champa,  or  any  other  Doiver 
exchange.  If  what  is  here  attempted  may 
be  done,  then  a  subscriber  In  the  York  ex- 
change, in  tbe  oQtskirts  of  tbat  territory, 
might  be  disconnected  from  bis  old  exctaauge 
and  connected  wltb  an  exchange  In  Anrora. 
with  an  Inferior  and  more  expensive  service, 
necessitating  a  toll  charge  when  communicat- 
ing with  any  one  In  the  city  of  Denver. 
That  clearly  would  be  a  discrimination  be- 
tween him  and  other  Denver  subscribers,  and 
manifestly  could  not  be  lawfully  done  over 
his  protest  This  example  serves  to  Illus- 
trate the  discrimination  which  is  sought  to 
be  made  between  plaintiffs  and  other  sub- 
scribers In  the  Denver  system,  with  whom.  In 
tbe  past,  plaintiffs  have  been  served  on  tbe 
same  footing,  enjoying  with  them  precisely 
the  same  telephonic  ivlvlleges  and  service 
under  equal  conditions.  Just  as  a  user  of 
the  service  In  the  York  exchange  has  a  sto- 
tus,  which  entitles  him  to  cbnnectlon,  through 
that  exchange,  with  all  other  subscribers  In 
the  Denver  system,  and  Just  as  the  company 
would  be  prohibited  from  discriminating 
against  him,  as  between  other  subscribers  in 
that  zone  with  a  like  status,  either  as  to 
rates,  kind  and  quality  of  service,  or  other* 
wise,  so  Is  the  company  prohibited  from  do- 
ing the  like  with  plaintiffs,  because  their 
status  with  and  relation  to  the  company  are 
identical  with  that  of  other  Denver  sub- 
scribers. It  iB  of  no  concern  to  plalntins 
that  they  he  connected  with  the  Arvada  ex- 
change ;  tbat  would  be  of  no  benefit  or  advan- 
tage to  than.  Th^  have  no  business  int^ 
ests  there;  their  bualnew  and  tbelr  patnms 
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an  In  Denver,  wbere  ttaey  bare  always  bad 
direct  commnnlcatlon,  which  privUege  they 
now  seek  to  retain  In  order  to  preserve  their 
busfanesB  and  protect  themselves  against  finan- 
cial loss.  For  pr&ctlcal  parposes  plalntUfe 
might  jnst  as  well  be  connected  with  dtfend- 
ant's  Golden  or  Boolder  exchange,  and  the 
cmupauy  has  Jxut  as  inu<^  l^al  right  to 
make  that  connection,  and  compel  plain  tiffs 
to  commimlcate  with  Denver  tbroiwb  one  of 
those  sonrces,  as  It  has  to  put  them  through 
the  Arvada  exchange,  In  the  manner,  and  np- 
on  the  terms  and  conditions,  which  admitted- 
ly It  Is  Its  pnrpose  to  do. 

[2,  8]  The  decree  rendered  Is  too  broad  In 
^ctksOly  every  particular,  and  must  be  re- 
versed. The  court  bad  no  authority  to  fix 
rates;  that  Is  purely  a  legislative  and  not  a 
judicial  f  auction ;  It  had  no  authority  to  per- 
petuate the  contract  between  the  parties  as 
It  attempted  to  do;  and  it  had  no  authority 
to  compel  the  defendant  to  give  service  out 
of  the  central  or  main  exchange,  to  the  ex- 
clusion of  all  otbBt  ezcbuiges  In  the  Daiver 
ayatem. 

[4]  However,  plaintiffs,  not  perbapfl  in  tiie 
most  annoved  and  faultless  manner,  appear 
to  have  stated  a  cause  of  action  which,  if 
supported  by  proob,  will  entitle  them  to  an 
order  restraining  the  company  from  remov* 
ing  its  t^mibone  Instruments  from  their 
plaeea  of  business  and  residence ;  also  from 
conaectlng  them  with  the  Arvada  excbai^,. 
onleaa  It  gives  a  service  therefrom  at  the 
same  rate,  on  the  same  terms,  In  all  req>ect8, 
and  of  tbe  aame  quality  tbat  it  does  to  Den- 
ver patrons,  flrom  Denver  exchanges,  like, 
for  illastratlon,  that  out  of  the  York  or 
(Siampa  exdiange;  and  also  from  discon- 
necting them  from  its  main  exchange,  until 
it  la  prepared,  ready  and  wUllng  to  connect 
them  with  some  other  exchange,  which  will 
famish  the  same  class  and  quality  of  sorvlce, 
for  the  same  pay,  and  on  tlie  same  gfflieral 
terms  and  conditions,  under  which  other 
nsera  of  the  servloe  In  the  Denver  system  re- 
ceive It  Hbe  mere  fiict  that  idalnttffa  pray- 
ed for  and  got  reUtf  which  the  court  could 
not  l^operly  give,  oui^t  not,  on  any  theory, 
to  pot  them  ont  of  catat,  when  In  Oielr  com- 
plaint tastB  are  stated  whidi  may  entlUe 
thaa  to  eqiuitable  relief,  although  different 
In  character  ftom  that  actually  decreed. 

To  ba\6  tliat  idaintUFs  have  now  no  action 
tu  equity,  to  prevent  the  consummation  of  a 
sitnation  from  which  tbey  would  be  clearly 
oitltled  to  relief,  when  that  situation  la  ef- 
fected, wonld  be  to  sacrlllce  substance  to 
form,  a  tiling  whl<A  should  not  be  en^onr* 
aged. 

In  our  view  of  tbe  matter,  the  conclusions 
here  amumnoed  adjust  this  controversy  along 
Unea  so  evidently  in  harmony  with  common 
faimeaik  reason  and  Jnstlce,  that  we  deem  it 
unoeoaasaiy  to  cite  authorities  to  support 
tliem.  Oor  attentlm  haa  been  called  to  none 
wbl^  are  In  any  way  In  confliet  with  the 
conclwalniis  liere  reached. 


The  Judgment  and  decree  Is  reversed,  and 
the  cause  la  remanded  with  directions  to  the 
trial  court  to  permit  plaintiffs  to  amend  their 
complaint  generally.  If  they  shall  be  so  ad- 
vised, and  for  further  proceedings  in  c(m- 
formlty  with  these  views.  Former  opinion 
modified.  Petition  for  ellminaUon  therefrom 
denied. 

GABBERT,  J.,  by  Bpedal  oi^on,  concurs 
in  the  conclusion  for  a  reversal  of  the  Judg- 
ment, but  holds  that  the  action  should  be 
remanded  with  directions  to  dismiss;  also, 
that  the  petition  for  elimination  of  certain 
portions  of  the  original  opinion  sliould  be  al- 
lowed. CASIPBESLL,  C  J.,  not  parttdmtliiv. 

GABBERT,  J.  (amcnnlng  in  part).  I  ful- 
ly concur  in  the  revoval  of  the  Judgment, 
but  In  my  oitfnion  questions  are  discussed, 
and  apparently  determined,  whldi  are  not 
involved.  Besides,  tiie  Judgment  of  this 
court  doea  not  go  far  moufl^  In  addition  to 
reversing  the  Judgment  below,  the  cause 
should  be  remanded,  with  directtons  to  dis- 
miss. Tbe  sole  purpose  of  tbe  action  Insti- 
tuted by  plalntUb  waa  to  obtain  a  decree 
compelling  the  telephone  company  to  continue 
tbe  SOTvice  theretofore  furnished  these  par- 
ties at  the  same  rates,  and  from  the  same  ex- 
change, through  whldi  such  services  had 
been  oojoyed,  under  special  contracts.  A  de- 
cree to  Uiis  effect  was  rendered.  Yery  prop- 
erly it  is  said  in  substance,  in  tlw  oplnloa  of 
Mr.  Justice  BAILET,  that  this  is  emmeous; 
that  tbe  elaSm  of  pUiintlffa  to  this  rdief  Is 
not  tenable ;  that  the  trial  court  had  no  au- 
thority to  fix  rates  or  perpetuate  cmtracts 
between  the  parties,  or  to  compel  the  tele- 
phone company  to  give  them  service  out 
Its  central,  or  main,  ^<ibange.  This,  in  my 
opinion,  ia  unquestionably  correct,  for  the 
reason  that  the  exchange  through  wbidi  serv- 
ice shall  be  furnished  is  a  matter  within  tbe 
control  of  the  telephone  company.  The  courts 
have  no  authority  to  control  or  manage  its 
affairs  In  this  respect  Matters  of  detail 
must  be  left  to  the  management  at  the  com-  ■ 
pany ;  hence  the  actiim  should  be  dismissed. 
The  opinion,  howeva,  does  not  stop  with  de- 
termining the  only  questions  presented  by  tbe 
pleadings,  or  the  theory  upon  which  the  case 
was  tried  bdow  by  tbe  respective  parties,  but 
proceeds  to  state  that  xdalntUXs  are  within 
the  Dmver  sone ;  that  they  an  entitled  to 
telephone  service  upon  the  same  terms  and 
condiUons  which  others  similarly  situated  In 
Oiat  territory  reeelve;  tliat  plalntlfflB  an  en- 
titled to  have  direct  connection  with  the  Den- 
nt  system  throng  an  exchange  in  that  t^ 
ritory— a  declaratirai  totally  at  variance  with 
the  proposition  that  the  details  of  service 
must  be  left  to  the  control  of  the  tele^ne 
company.  In  tbe  opinion  of  Mr.  Justice 
BAILET  it  is  then  said  that  if  tbe  telephone 
cmnpany  connects  plalntUh  witA  the  so- 
called  Arvada  exidtange.  It  must  give  them  a 
service  on  the  same  terms  in  an  respects  and 
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of  the  same  quality  that  It  does  other  Denver 
patrons  firom  Denver  exchanges. 

In  my  Judgment,  none  of  these  qneetlons 
are  presented  for  determination,  and  I  there- 
fore decline  to  express  any  opinion  npon  them 
at  this  time.  The  court  bavins  determined 
that  the  plaintiffs  were  not  entitled  to  the 
relief  demanded  and  given,  that  the  exchange 
through  which  the  plaintiffs  were  given  serv- 
ice was  a  matter  within  the  control  of  the 
telephone  company  (a  conclusion  in  wlilch  I 
fully  concur),  the  other  questions  discussed 
and  Intended  to  be  decided  should  not  be  de- 
termined In  an  action,  the  real  and  sole  pur- 
pose  of  wliich  was  nothing  more  or  less  than 
to  compel  the  telephone  company  to  continue 
In  force  and  effect  the  several  contracts 
theretofore  entered  into  with  the  plaintiffs. 
They  are  not  now  presented  for  considera- 
tion, and  the  decision,  to  the  extent  pointed 
out,  is  not  only  premature,  but  in  a  case 
where,  under  the  Issues  presented,  they  are 
not  Involved  and,  according  to  the  views  of 
Mr.  Justice  BAILEY  wlU  not  be,  Bxcsgt  the 
complaint  be  amended. 

On  Petition  for  Rehearing. 

Since  the  forcing  was  written'  the  orig- 
inal opinion  has  been  modlQed  in  a  respect 
with  which,  under  the  pleadings,  I  do  not 
agree.  As  above  stated,  questions  were  dis- 
cussed and  determined  In  the  original  opin- 
ion which  were  not  involved.  In  this  re^»ect 
the  modified  opinion  is  oj>m  to  the  same  ob- 
Jectlona  The  sole  purpose  of  the  case  was  to 
perpetuate  the  contracts  theretofore  entered 
Into  betwe^  the  company  and  plaintiffa  The 
&ct  that  the  latter  prayed  for  general  relief 
did  not  entitle  them  to  any  farther  or  differ- 
ent relief  than  that  to  which  the  action  they 
Instituted  entitled  them.  This,  according  to 
the  complaint,  was  whether  or  not  they  were 
entitled  to  have  their  contracts  perpetuated. 
In  the  modified  opinion,  it  is  still  said  that 
plaintiffs,  by  the  averments  of  their  com- 
plaint, are  entitled  to  a  service  on  the  same 
terms,  and  of  the  same  quality,  enjoyed  by 
others  similarly  situated.  This,  I  submit,  Is 
entirely  without  the  Issues  tendered  by  their 
complaint  The  cause  of  action  originally 
set  up  by  plaintiffs  was  based  exclusively  on 
their  contracts.  If,  upon  the  complaint  as  It 
now  stands  unamended,  they  are  granted  the 
relief  which  the  court  now  says  they  may  be, 
if  supported  by  competent  proof;  then  the 
cause  of  action  upon  which  such  relief  would 
be  granted  is  entirely  different  txom  that 
pleaded.  A  case  entitling  them  to  su<di  relief 
can  only  be  made  by  amending  their  com- 
plaint so  as  to  permit  a  new  cause  of  action 
which  would  require  a  consideration  of  ques- 
tions of  both  law  and  foot,  entirely  different 
from  the  one  originally  pleaded.  It  is  set- 
tled beyond  controversy  that  an  amendment 
to  a  complaint  will  not  be  allowed  when  Its 
effect  Is  to  substitute  for  the  original  cause 
of  action  a  new  and  dlflerrat  one.  The  conrt 


having  decided  that  the  plaintUts  were  not 
entitled  to  the  relief  given  on  the  case  as 
made  by  their  complaint  and  evidence,  and  it 
appearing.  In  my  Judgment,  that  tlie  other 
questiona  discussed  and  determined  can  only 
be  presented  by  an  amendment  which  will 
state  a  new  and  different  cause  of  actlm 
from  that  originally  pleaded,  the  cause  should 
be  remanded,  with  dlrectUms  to  dlamlia. 


HILL  V.  LOFGREIX-HABRIS  MERCAN- 
TILE 00.  et  aL 
(Supreme  Court  <tf  Ctdorado.  Dte.  0,  1912.) 

Specific  PKBFOBKAirci  <|  14*)  —  Conmacn 

Enfobcbabix. 

Partners  in  a  mercantile  bosiness  employed 
a  third  person  to  carry  on  the  baeiness  for  such 
time  as  might  be  necessary  to  pay  firm  debts, 
to  advance  Us  own  money  to  pay  firm  debts, 
and  to  repay  himself  out  of  the  receipts  of  the 
business.  Subsequently  the  partners  contracted 
to  exchange  the  stock  of  mercbandisa  for  real 
estate  of  plaintiE.  There  was  nothing  to  show 
that  the  firm  debts  had  been  paid,  or  that  the 
third  person  had  been  repaid  the  money  ad- 
vanced by  him,  or  that  he  had  violated  the  con- 
tract of  employment.  Held,  that  plalhtiff  coold 
not  compel  specific  performance  to.  the  contract 
by  eompeUing  the  partners  to  truufer  the  stodc 
before  a  setuement  with  the  third  person. 

[Ed.  Note.— For  other  eas^  see  SpecUe  Pe^ 
fMrnancc^  Gent  Dic>  I  88;  Dee.  Dig.  1 14.*) 

Error  'to  District  Conrt^  Weld  County; 
Nell  F.  Graham,  Judge. 

AcUon  by  Oharles  S.  Hill  against  the  Lof- 
gren-Harrls  Mercantile  Company  and  othera 
There  was  a  Judgment  of  i1*ff™*itMil.  and 
plalndff  brings  error.  Affirmed. 

Albert  U  Moses,  of  Alamosa,  for  plalntUC 
in  error.  B.  O.  Stronib  of  Greeley,  for  de- 
fendants In  error  except  Thcmipeon. 

MTTSSBB,  J.  In  the  conrt  below,  the  plain- 
tiff in  error  filed  his  complaint  In  February, 
1911,  against  the  defendants  In  error.  A 
general  demurrer  was  sustained  to  the  com- 
plaint and  the  action  dismissed.  The  action 
of  the  court  in  sustaining  the  donnrrer  la 
brought  here  for  review. 

The  following  are,  in  substance,  the  alle- 
gations of  the  complaint,  which  can  in  any 
way,  proximately  or  remotely,  be  material: 

In  April,  1910,  Lofgren  and  Harris,  part- 
ners, entered  Into  a  contract  with  Thompson, 
wherein  it  was  provided  that  he  was  to  take 
possession  of  the  stock,  fixtures,  and  book 
accounts  of  the  company  and  carry  on  the 
business  as  though  it  were  his  own  for  sucb 
reasonable  time  as  might  be  necessary  to 
cleaf  it  of  debt  He  was  only  to  purchase 
such  merchandise  as  was  necessary  to  keep 
op  the  staple  lines  and  was  not  to  materially 
Increase  the  stock.  He  was  to  advance  from 
his  own  funds  such  an  amount  of  money  as 
might  be  necessary  to  pay  the  debts  of  the 
company  listed  in  the  contract  as  tliey  were 
demanded.    Out  of  the  coUectimis  and  re- 
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celpts  of  the  bnalTiew  he  was  to  repay  hlzn- 
wsit  muSh  money  ai  be  might  adrance  and 
pay  the  remainder  of  fbie  listed  debts,  If  any, 
and  necessary  expenea  and  Mils  Incurred  In 
canylng  on  the  badnese.  He  was  to  receive 
as  ctMnpensation  for  the  money  advanced  by 
lilm  and  for  his  services  an  amount  equal  to 
12%  per  eeoL  of  tbB  maiey  paid  oat  him 
for  the  firm  and  12%  pw  cent,  of  the  market 
value  of  the  assets  remaining  on  hand  after 
the  listed  deMs  wwe  paid  and  the  stock  was 
ready  to  be  disposed  of  or  tnmed  over  to  the 
owners,  lliompeon  was  to  retain  the  posses- 
sion and  control  of  the  business  and  assets 
tintU  all  the  listed  debts  were  paid  and  he 
was  r^Iu  the  advances  of  his  own  mon- 
ey. His  Interest  In  the  bnslnees  was  to  be 
the  amonnt  he  advanced  and  his  compensa- 
tion. All  other  values  In  the  stock  and 
book  accounts  were  to  revert  to  the  company, 
but  this  reversion  was  not  to  take  place  until 
Thompson  had  r^ld  hlnjself  out  of  the 
business  for  his  advancements.  So  that,  at 
the  time  the  value  was  to  revert,  Thompson's 
Interest  would  be  the  amount  of  his  compen- 
sation. At  that  time.  It  Is  not  clear  what 
was  to  be  done  with  the  stock.  It  was  to 
be  disposed  of  or  turned  back  to  the  owners. 
There  was  a  provision  for  an  arbitration  of 
the  value  of  the  fixtures  and  acconnts  at 
the  time  the  stock  was  to  be  disposed  of  or 
returned  to  the  owners,  in  case  of  a  disa- 
greement as  to  such  value  In  fixing  Thomp- 
son's compensation. 

Under  this  contract,  Thompson  took  posses- 
eltm  of  the  business,  stock,  and  fixtures,  and 
from  thence  to  the  commencement  of  the 
action  carried  on  the  business,  a  period  of 
about  10  months.  After  several  months,  for 
some  reason  not  disclosed,  the  partners  be- 
came dissatisfied  with  the  manner  In  which 
Thompson  was  conducting  the  business.  They 
could  not  obtain  from  him  any  definite  state- 
ment as  to  the  amount  of  stock  on  hand  or 
the  amount  dne  him  under  the  contract  or 
the  condition  of  the  business.  About  this 
time,  the  partners  entered  Into  negotiations 
with  HIH,  who  was  the  owner  of  a  tract  of 
land  In  Kentucky,  which  culminated  In  an 
offer,  accepted  by  Hill,  to  Bell  to  the  latter, 
at  the  actual  cost  price,  the  stock  of  mer- 
chandise and  fixtures  referred  to  In  tJie  con- 
tract with  Thompson.  The  Invoice  was  to 
be  taken  by  three  pnsons  to  be  selected. 
The  partners  were  to  accept.  In  payment  for 
the  stock  of  machandlse,  land  In  Kentucky 
at  94  pw  acre;  Hill  was  to  furnish  an  ab- 
stract showing  good  title  In  him  and  he  was 
to  pay  Thompson  whatever  the  lattv  might 
be  oitltled  to  under  his  agreement  with  the 
partnCT^  and.  In  the  language  of  the  ac- 
c^ted  oltm,  WH  was  be  repaid  sn^ 
snm  as  he  may  pay  to  the  said  Thompson 
hOTonnder  by  a  note  signed  by  the  under- 
signed (Harris  and  Lofgren)  and  secured  by 
a  nuwtgage  iqwn  the  lands  above  described.'' 
Hin  was  to  pay  all  expenses  necessaisr  to 


get  possession  of  the  stock  and  to  bring 
Thompson  to  an  accounting.  As  soon  as  this 
offer  was  made  and  accepted,  Hill  went  to 
Koitncky  and  procured  an  abstract  of  the 
lands  and  tendered  It  to  Lofgrw  and  Harris. 
They  reused  to  acccfpt  or  to  oiunply  with 
their  agreement  In  any  way.  He  then  called 
upon  Thompson  and  oideavored  to  obtain 
some  Information  as  to  the  amount  of  stock 
m  hand  and.  as  to  what,  If  any,  sum  G^homp- 
son  Claimed  was  due  blm ;  but  Thompson  re- 
fused to  make  any  statement  as  to  the  amount 
dne  him  or  as  to  any  matter  connected  with 
the  business.  Thompson  gave  him  the  privi- 
lege of  going  Into  the  store  and  making  an 
estimate  of  the  value  of  the  stock,  but  refus- 
ed to  permit  an'  Invoice  to  be  taken.  Hill 
was  unable  to  obtain  any  definite  statement 
from  the  partners  or  Thompson  as  to  the 
amount  dne  Thompson.  Lofgren  was  about 
Insolvent  Harris  might  have  been  able  to 
have  responded  In  damages  to  some  extent, 
but  the  complaint  says  he  might  not  be  held 
liable  for  damages.  The  land  was  worth  $4 
an  acre,  and  Hill  stood  ready  at  all  times 
to  perform'  his  part  of  the  contract  and  con- 
vey the  land.  The  complaint  prayed  for 
the  appointment  of  a  receiver  for  the  assete 
of  the  business;  that  the  receiver  should 
take  a  complete  Inventory  of  It;  that  an  ac- 
counting be  had  between  Thompson  and  the 
other  defendaute  to  ascertain  what  amount 
was  due  Thompson;  that  Hill  be  permitted 
to  pay  that  amount ;  that  Lofgren  and  Harris 
be  compelled  to  transfer  and  assign  to  HUl 
the  stock  of  merchandise  and  fixtures  after 
the  settlement  is  made  with  Thompson;  and 
that  they  be  required  to  execute  and  deliver 
to  Hill  their  promissory  note  for  whatever 
amount  It  was  necessary  fbr  lilm  to  pay 
Thompson. 

It  Is  to  be  seen  that  the  action  set  forth  in 
the  complaint  Involved  the  taking  of  the 
stock  and  business  away  from  Thompson  by 
force  of  a  contract  between  Hill  and  the  oth- 
ers with  which  Thompson  had  nothing  to  do. 
When  HIU  and  the  partners  entered  into  the 
agreement  to  exchange  the  stock  for  land, 
they  knew  that  without  Thompson's  consent 
the  stock  could  not  be  delivered  until  the 
time  had  arrived,  when,  under  Thompson's 
contract,  the  stock  was  to  be  disposed  of  or 
be  retomed  to  the  partners.  Lofgren  and 
Harris  could  not  maintain  an  action  against 
Thompson  to  account  to  them  or  to  recover 
the  stodE  or  its  value  until  that  time  had  ar- 
rived, and  certainly  their  complaint  in  such 
an  action  would  have  to  contain  allegaUms 
showing  that  the  business  had  reached  the 
condition  in  which  it  was  to  be  when  the 
time  for  accounting  arrived,  ttair  vendee^ 
or,  as  In  this  case,  Hill,  who  se^  to  be  made 
their  vendee,  can  be  In  no  b^ter  position 
than  the  partners  themselves.  Assuming,  but 
not  deciding,  that  the  action  in  the  form  it 
was  attempted  might  have  been  maintained 
under  certain  circumstances,  It  could  not  be 
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maintained  ander  the  drcnmstances  ontlloed 
In  the  complaint.  There  was  no  allegation 
on  Information  and  belief  or  otherwise  that 
all  the  listed  debts  had  been  paid ;  that 
Thompson  bad  been  repaid  all  the  money  he 
had  advanced ;  that  the  amount  due  him  at 
the  commencement  of  the  action  would  In- 
clude all  the  compensation  he  might  earn  un- 
der the  contract  He  was  to  advance  money 
to  pay.  the  debts  as  demanded  and  was  to  re- 
ceive as  compensation  a  certain  percentage 
of  all  money  paid  out  by  him  for  the  firm. 
There  is  nothing  alleged  to  show  that  pay- 
ment of  the  debts  had  been  demanded  and 
that  all  the  money  had  been  advanced  that 
was  necessary.  For  augl^t  that  appears, 
Thompson  may  not  have  been  called  upon  as 
yet  to  advance  any  money-  at  the  time  the 
case  was  commenced,  for  it  may  not  have 
been  demanded.  In  such  a  case,  the  whole 
of  bis  compensation  for  advancing  money 
may  not  have  been  earned.  So  that  what 
was  due  hfm  at  the  time  the  complaint  was 
filed  may  have  been  only  a  small  part  of  the 
profit  be  might  make  out  of  his  contract.  It 
was  not  alleged  that  Thompson  had  violated 
the  contract.  He  was  to  put  the  business  on 
the  basis  contemplated  in  bis  contract  in  a 
reasonable  time.  It  was  alleged  that  he  had 
been  in  charge  about  10  months.  It  was  not 
shown  that  this  was  an  anreasonable  time, 
nor  can  it  be  said  that  10  months  Is  more 
tban  a  reasonable  time  to  pnt  a  failing  busi- 
ness on  a  sound  basis,  when  all  of  the  mon- 
ey, to  put  ft  on  that  basis,  was  finally  to 
come  out  of  the  business  Itself.  The  com- 
plaint was  not  drawn  on  the  theory  of  recov- 
ering damages  from  Lofgren  and  Harris,  nor 
are  there  allegations  that  would  snroort  sodi 
an  action. 

The  complaint^  therefore,  did  not  state  snf- 
fident  tacts  to  authorize  a  court  of  equity  to 
wrest  tbe  prc^rty  from  the  possession  of 
Thompson,  talte  an  accounting  between  him 
and  the  partners,  and  turn  the  property  over 
to  a  tlilrd  party  who  claimed  rights  therein 
under  a  contract  with  which  Hiompson  had 
nothing  to  do.  This  seems  so  plain  that  it  is 
not  necessary  to  say  anything  more  about  It, 
and  the  judgment  is  therefore  aflirmed. 

Judgment  aflirmed. 

OAMPBELI^  a  J.,  and  aARBIOUBS,  3^ 

concur. 


TUCKERMAN  et  aL  t.  CUERIBK  et  aL 

(Supreme  Court  of  Colorado.    Dec  0,  1912. 
On  Extension  of  Opinion,  Jan.  6, 1913.) 

1.  WrUS   (I  439*) —CoNBTBUCnOW— EXECU- 
TION. 

Tbe  true  intent  and  meaning  of  a  testator, 
derived  primarily  from  tbe  language  of  the 
will  Itself,  nill  be  given  effect  if  it  is  not  con- 


trary to  some  positiTe  ml*  of  law  or  against 

public  policy. 

[Ed.  Note.— Fop  other  cases,  see  Wills.  Cent. 
Dig.  S{  952,  965.  957;  Dec  Dig.  8  439.*] 

2.  TaUSTS    ({  156*)— CONSTKUCTION— Bmou- 

TOBs— Duties  as  Tbustees. 

Testator  by  the  sixth  paragraph  of  hls 
will  bequeathed  the  residue  of  bis  estate  to  his 
executors,  and  to  the  survivor  of  tbem,  and 
their  successors  to  hold,  manage,  and  dispose 
of  any  trust  for  uses  specified.  In  paragraph 
7  he  gave  to  his  executors  full  power  to  man- 
age the  estate,  sell  property  belonging  to  It* 
invest  and  reinvest  the  proceeds,  and  distribute 
the  income.  By  paragraph  8  he  imposed  on 
them  and  their  successors  as  executors  the 
duty  of  final  distribution;  paragraph  10,  pro- 
viding for  a  continuance  of  the  board  of  ex- 
ecutors, and  tbe  filling  of  racancies  by  appoint- 
ment by  the  county  court.  Held,  that  though 
duties  not  devolving  primarily  on  the  executors, 
but  more  properly  pertaining  to  trustees,  were 
imposed  on  the  executors,  the  will  should  never- 
theless be  construed,  not  as  designating  the 
executors  as  trustees  and  imposing  on  them 
personally  tbe  title  to  the  property  as  trus- 
tees, but  rather  as  attaching  additional  daties 
to  tne  office  of  executors,  and  providing  for 
the  continuance  of  such  office,  until  the  estate 
was  finally  settled. 

[Ed.  Note.— For  other  cases,  see  Tmsts, 
Cent.  Dig.  H  201,  202;  Dec  Dig.  |  156.*] 

3.  Tbdsts  (S  150*)— Testaubntabt  Tbugtis — 
exbcutobs  and  tbustku  —  i^bioiiaiiozi — 
Tebvination  or  Offick. 

Where  a  person  Is  expressly  named  sa 
executor  and  also  as  trustee  in  a  will,  tbe 
revocation  of  his  appointment  as  executor  wiU 
not  necessarily  revoke  ids  appointment  as 
trustee;  but  where  powers  and  duties  are 
conferred  on  a  person  appointed  as  executor 
which  do  not  pertain  to  that  office,  but  rather 
to  that  of  a  trustee,  the  executor  by  virtue  of 
his  appointment  becomes  a  tmatee  by  opera- 
tion of  law,  in  which  event  the  revocation  of 
his  appointment  as  executor,  or  his  resigna- 
tion as  such,  revokes  bia  power  to  act  as  trus- 
tee, and  tbe  duties  and  powers  thus  conferred 
on  him  as  an  incident  to  hte  appointment  as 
executor  terminate. 

[Ed.  Note.— For  other  cases,  aee  Trusts, 
Gent.  Dig.  H  201,  202;  Dee.  Dig.  1 1G6.*] 

4.  l^USTS  ({  156*)— Testaukntabt  Tbubts— 
ADUI  NISTBATIOH . 

Executors  nominated  by  a  will  and  their 
successors  legally  appointed  may  hold  and  ad- 
minister testamentary  trusts  as  such  execu- 
tors, if  the  will  so  provides,  either  ex  officio 
or  by  virtue  of  their  office. 

(Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {{  291,  202;  Dec  Dig.  {  156.*] 

6.  Trusts  (i  169*)  — Successobb— Apfoxnt- 

MXNT. 

A  testator,  having  imposed  trust  duties  on 
his  executors,  had  power  to  provide  a  system 
for  tbe  selection  of  successors  in  case  of  va< 
cancy,  giving  to  such  successors  the  same 
powers  as  those  designated  in  tbe  wilL 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  H  222-224;  Dec  Dig.  1  169.*] 

6.  TausTs  (S  156*)- TKaiaMATioii  o»  Omcx 

— Acts  of  Tbustezes. 

Where  a  testator  imposed  certain  trust 
duties  on  bis  executors,  bat  the  language  of 
the  entire  will  indicated  tliat  the  executors 
named  or  their  survivor  or  successors  should 
be  continued  and  act  as  executors  until  the 
purposes  of  the  vriil  had  been  fully  executed. 
It  would  not  be  assumed,  from  the  fact  that 
their  ordinary  duties  as  executors  had  been 
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fally  performed,  that  they  acted  as  trustees 
only  in  the  farther  administration  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {{  201,  202;  Dec  Dig.  §  156.*] 

7.  Executors  and  Administbatobs  (1  9*)— 
Sdbsequeht  Executoes— County  Coubts. 

Const,  art  6,  9  23,  confers  on  county 
conrts  original  jurisdiction  In  all  matters  of 
probate,  and  Mills'  Ann.  St  i  4720,  provides 
that  where  letters  of  one  or  several  executors 
or  admimstratoTS  are  revoked,  or  one  or  more 
•xecutora  or  admiDlBtrators  die  or  become  dis- 
qualified, the  county  coort  In  its  discretion 
may  Join  others  in  their  stead  or  place,  and 
In  case  letters  of  all  shall  be  revoked,  or  all 
■hall  depart  this  life  before  final  settlement 
and  distribution  of  the  estate,  administration 
with  the  will  annexed  or  "as  the  case  may  re- 
quire shall  be  granted  to  the  person  next  en- 
Utled  thereto.''^  etc.  This  section,  when  in- 
corporated into  the  Revised  Statutes  of  1008 
as  section  7121,  was  amended  by  adding  the 
words  "subsequent  executor"  and  providing 
that  snch  subsequent  executor,  gnardian,  or 
conservator  iball  Dave  power  to  maintain  suits 
against  any  former  executor,  administrator, 
etc  Held,  that  on  the  death,  resignation,  or 
removal  of  prior  executors,  the  jurisdiction 
of  the  county  court  was  not  limited  to  the 
appointment  of  an  administrator  with  the  will 
annexed,  but  that  it  bad  power  to  appoint 
successors  as  subsequent  executors  with  all 
the  powers  given  to  the  original  executors  by 
the  wilL 

[Ed.  Note. — For  other  eases,  see  Executors 
and  Administrators,  CvnL  Dig.  |  21 ;  Dec.  Dig. 

8.  EXBCUTOBS  AKD  ADHINISTaATOBS  ({  86*)— 

Powers— Defxnsb  or  Will. 

Where  both  the  appointment  of  sabstltute 
executors  on  whom  trust  duties  were  Imposed 
by  the  will  and  the  performance  of  their  du- 
ties were  attacked,  they  were  justified  In  incur- 
ring any  necessary  and  legitimate  expense  in 
attempting  to  have  the  validity  of  the  entire 
win,  tngetoer  with  their  appointments  and  the 
gOf>d  faith  of  their  conduct,  sustained,  and  to 
an  allowance  out  of  the  ftmds  of  the  estate 
of  a  reasonable  amount  necessarily  expended 
to  that  end. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  U  227-262; 
Dec  Dig.  I  3S.«] 

9.  L.m  EsTATU  (I  16*)-^IinnuB»- DuTBX- 

BUnOH. 

Where,  by  the  terms  of  a  wiU,  testator'i 
sons  were  entitled  not  only  to  the  income  .of 
the  residue,  but  also  to  the  increase  thereof, 
if  any,  during  their  lives,  the  question  whether 
there  had  been  an  increase  of  the  estate  should 
be  determined  by  considering  the  whole  estate 
In  Bfdido,  and  not  by  ascertaining  whether 
there  bad  been  an  increase  In  the  value  of 
particular  parcels  of  property  belonging  thereto. 

[Ed.  Note.^For  other  cases,  see  life  Es- 
tates, Cent  Dig.  U  21,  84^  86;  Dec  Dig.  | 

IOL  EZCCUTUB8  AVD  AOMXlflOTBATOBB  (|  455*) 

—Award  to  Ian  TnvAins— Bight  of  Ez- 

aCUTOBS  TO  APPEAL. 

In  general,  executors  have  no  personal  in- 
terest in  a  decree  awarding  certain  increase 
of  an  estate  to  the  life  tenants,  as  against 
the  residuary  legatees,  and  are  not  entitled  to 
appeal  therefrom. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Adndnistrators,  Cent  Dig.  {|  1020-1940; 
Dec  Dig.  S  455.'] 

tJL  Executors  and  Administbatobs  (|  85*) 
— Removal— Issues. 

Where,  In  a  suit  for  removal  of  certain 
sabstitated  execntors  for  alleged  maladmin- 


istration, complainants  alleged  a  loss  to  the 
principal  estate  amounting  to  $25,000  by  rea- 
son of  the  mismanagement  of  the  executors, 
and  demanded  a  personal  judgment  against 
them,  which  loss  the  executors  denied,  and  the 
court  found  that  instead  of  being  a  loss  there 
bad  been  an  increase  In  certain  of  the  prop- 
erty belonging  to  the  estate,  a  decree  award- 
ing such  increase  to  the  beneficiaries  for  life 
in  accordance  with  the  terms  of  the  will  was 
not  within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Biecutors 
and  Administrators,  Cent  Dig.  {{  227-262; 
Dec  Dig.  S  25.*] 

White.  J.,  dissentinf. 

On  Extension  of  Opinion. 
12.  Wills  ($  728*)— Constbuction  —  Testa- 

MENTABT  TeUST— lKCItE>IENT  OF  ESTATE. 

Testator,  liaving  bequeathed  the  residue  of 
his  estate  to  his  executors  in  trust,  provided 
that  the  executors  In  their  discretion  might 
sell  all  or  any  part  of  the  property,  reinvest 
the  proceeds  in  productive  securities  or  im- 
proved productive  real  estate,  and  then  di- 
rected that  they  distribute  the  total  net  annual 
income  and  "increment"  to  the  persons  and 
In  the  same  manuer  as  provided  so  as  to  avoid 
accumulation  in  their  hands  of  property  and 
assets  io  excess  of  the  total  value  of  the  prop- 
erty and  assets  which  should  originally  come 
to  the  beneficiaries  under  the  will.  Beld,  that 
the  beneficiaries  for  life,  entitled  to  the  in- 
come of  the  estate,  were  also  entitled  to  any 
increment  thereof,  when  all  of  the  property 
considered  in  solido  contained  an  increase  over 
the  total  value  of  the  assets  which  originally 
came  into  the  hands  of  the  executors. 

[Ed.  Note.— For  other  cases,  see  Wilts,  Cent 
Dig.  U  176&-1780;  Dec  Dig.  |  728.*] 

En  Bana  Appeal  from  Dtetrlct  Court, 
Weld  County ;  Louis  W.  Cniinlngham.  Judge. 

Suit  by  Mary  B.  Currio:  and  others  against 
James  Tuckerman  and  another  to  compel  de- 
feudants'  removal  as  execatora  aud  trustees 
of  the  estate  of  Warren  Currier*  deceased, 
for  the  construction  of  the  will,  and  for 
other  rellet  From  a  decree  In  favor  of 
complainants,  defendants  aM>eaL  Revosed 
and  remanded. 

James  W.  McCreery,  of  Greeley,  for  ap- 
pellants. Charles  D.  Todd,  of  Greeley,  B. 
T.  McNeal,  and  Charles  B.  Brock,  of  Den- 
ver, fbr  atvelleea. 

HILL^  J.   The  pleadings  as  well  as  the 

evidence  lit  this  case  are  voluminous.  In 
disposing  of  It.  In  addition  to  hearing  oral 
arguments,  we  have  read  and  considered 
over  6,500  folios  of  record.  In  excess  of  500 
pages  of  printed  briefs,  and  have  considered 
the  questions  Involved  in  over  550  cases 
cited,  claimed  to  support  the  different  con- 
tentions of  counsel.  Owing  to  the  uncer- 
tainty of  the  title  to  such  a  large  amount  of 
property  and  the  importance  of  the  other 
questions  raised,  we  are  not  prepared  to  say 
that  the  greater  part  of  counsel's  efforts  was 
not  Justified;  but,  when  the  extent  of  such 
an  amouDt  of  labor  placed  upon  this  court 
Is  realized.  It  is  regrettable  that  many 
thoughtless  people  (including  some  members 
of  the  profession),  who  criticise  a[^)ellate 
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CO  arts  for  thdr  apparent  delay  In  tbe  num- 
ber of  aach  cases  disposed  of|  are  not  famil- 
iar wltb  these  conditions. 

We  shall  not  attempt  to  set  forUi  eroi 
the  substance  of  all  the  Issues,  bnt  only  such 
as  are  controlling  of  the  principal  conten- 
tions. The  record  discloses,  without  contra- 
diction, that  upon  July  25,  1892,  Judge  War- 
ren Currier  died,  leaving  surviving  bis  wid- 
ow (Lydla  M.),  two  sous  (George  W.  and 
Henry  F.),  their  wives,  and  certain  grand- 
children (the  sons  and  daughters  of  Cteorge 
W.  and  Henry  F.).  The  deceased  was  pos- 
sessed of  a  large  estate,  real  and  personal. 
He  left  a  will  which  provides: 

First,  for  the  payment  of  debts. 

Second,  devises  certain  personal  property 
to  his  wife. 

Third,  gives  to  his  son  George  the  use  for 
life  of  the  Qreelej  haneBtead,  on  oertaln 
cmdltions. 

Fourth,  gives  to  his  son  Henry  the  use  for 
life  (rent  free)  of  certain  real  estate. 

Fifth,  provides  for  the  adjustment  of  cer- 
tain advancements  made  by  deceased  to  the 
above  sons. 

The  sixth,  seventh,  eighth,  and  a  part  of 
the  tenth  paragraphs,  which  are  the  cause 
of  these  contentions,  read  as  follows: 

"(6)  I  Slve,  devise  and  bequeath  all  the 
rest  and  residue  of  my  estate,  real,  personal 
or  mixed,  and  wherever  situated,  to  my  said 
executors,  to  wit,  Bruce  F.  Johnson  and 
Charles  H.  Wlieeler,  both  of  Greeley,  and 
to  the  survivor  of  them  and  their  successors 
to  hold,  manage  and  dispose  of  In  trust  for 
the  uses  and  purposes  following,  to  wit; ' 

"(a)  Two  thousand  dollars  on  the  net  an- 
nual Income  therefrom  to  be  collected  by  my 
said  executors  and  paid  over  annually  as  an 
annuity  to  my  said  wife,  In  quarter  yearly 
imtallments  of  1500  each  dnring  her  natural 
life,  the  same  to  be  accepted  by  her  in  lieu 
of  dower  and  In  full  of  all  claims  upon  my 
estate  not  hereinbefore  spedfled  and  provid- 
ed for;  all  such  payments  to  be  made  upon 
her  separate  personal  receipt  and  not  other- 
wise. 

"(b)  All  the  rest  and  residue  of  tbe  total 
net  annual  profit  and  Income  that  shall  be 
derived  from  my  said  estate  shall  be  col- 
lected by  my  said  executors  and  by  them  an- 
nually paid  over  In  equal  parts  to  my  two 
sons  (they  being  my  only  surviving  children), 
to  wit,  said  George  W.  Currier  and  Henry 
F.  Currier,  daring  their  natural  lives,  one- 
half  thereof  to  each  and  upon  the  separate 
personal  receiiMt  of  eadi.  In  case  of  the 
death  of  either  the  share  of  the  other  (he 
still  surviving)  shall  continue  and  be  paid 
over  to  him  during  his  natural  life.  Bnt  the 
share  of  the  one  deceased  shall  from  the 
time  of  his  death  be  distributed  and  paid 
over  to  his  widow  if  then  surviving,  and  to 
his  then  surviving  children  In  equal  parts  to 
Mich,  share  and  share  alike;  and  such  pay- 
m^ta  shall  continue  during  the  natural  life 
of  my  son  then  surviving.  The  annual  pay- 


ments aforesaid  shall  be  made  In  quarter 
yearly  tzistallments  and  upon  the  separato 
personal  receipt  of  the  party  entitled  to  re- 
ceive the  same,  and  not  otherwise. 

"(c)  If  either  of  my  said  sons  shall  die 
without  leaving  Issue  surviving  him,  tbe 
share  of  the  annual  Income  from  my  said  es- 
tate of  each  deceased  son  shall  go  to  and 
vest  In  and  be  paid  over  to  his  surviving 
brother  in  quarter  yearly  installments  as 
aforesaid.  If  either  of  my  said  sons  shall 
die  leaving  Issue  surviving  him,  such  Issue 
shall  take  tbe  part  and  share  of  his  or  her 
father,  and  where  there  are  several  surviv- 
ing children  they  shall  share  and  share  alike 
In  said  net  annual  Income. 

"(7)  It  Is  my  will  that  my  said  executors 
shall  carefully  collect  and  take  care  of  said 
estate  and  that  they  shall  by  proper  sale  or 
sales  thereof  convert  such  parts  of  it  Into 
cash  as  they  shall  ]udge«to  be  for  the  best 
interest  of  my  said  wife  and  sons  and  ottier 
beneflclarles  herein  named  or  described,  and 
to  that  end  I  give  to  said  executors  and  to 
the  survivors  of  them  and  to  their  succes- 
sors, full  power  and  authority  to  sell  and 
convey  said  estate  or  any  part  thereof  In  fee 
simple,  and  to  make  all  proper  deeds  and 
other  conveyances  thereof,  reinvesting  tlie 
proceeds  of  such  sale  or  sales  in  such  pro- 
ductive securities  or  improved  productive 
real  estate,  as  they  may  Judge  to  be  safe 
and  remunerative,  having  primary  reference 
to  the  safety  thereof.  I  enjoin  upon  my 
said  execntors  to  distribute  fully  and  care- 
fully the  total  net  annual  Income  and  Incre- 
ment of  my  estate  to  the  persons  and  in  tbe 
time  and  manner  herein  provided  and  so  as 
to  avoid  the  accumulation  in  their  hands 
of  property  and  assets  In  excess  of  the  total 
value  of  the  property  and  assets  that  shall 
originally  come  to  them  under  this  will. 

"(8)  Upon  the  death  of  both  of  my  said 
sons,  said  George  and  Henry,  said  executors 
and  the  survivor  of  them  and  their  succes- 
sors are  hereby  empowered  and  directed  to 
convey  by  pro[>er  deeds  and  other  convey- 
ances and  in  fee  simple  any  and  all  estate, 
real,  personal  or  mixed  which  shall  then 
remain  In  their  hands  or  subject  to  their  con- 
trol under  the  provisions  thereof  to  the  heirs 
at  law  of  my  said  sons  George  and  Hairy 
respectively,  the  children  of  each  taking  one 
half  of  said  estate  per  stirpes  to  absolute 
ownership  and  In  exclusion  of  all  other  per- 
sons; and  I  hereby  give  and  bequeath  to 
said  children  all  the  said  estate  so  then  re- 
maining in  the  hands  of  my  said  executors, 
each  family  of  children  taking  an  inheritable 
estate  therein  In  fee  as  the  h^s  at  law  of 
my  said  sons  respectively,  and  taking  the 
same  per  stlrp«  and  not  per  capita,  each 
family  of  children  taking  one-half  thereof.** 

"(10)  It  is  my  desire  that  said  board  of 
executors  shall  be  continued  until  the  pur- 
poses of  this  will  are  fully  accomplished, 
and  the  trusts  her^  (reated  are  fully  ex- 
ecuted; and  It  la  my  will  that  any  racancy 
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arising  In  mM  board  shaU  on  the  application 
of  any  beneficiary  herein  named  be  filled  by 
the  appointment  of  the  eonntr  court  of  said 
Weld  eomitr,  Colorado,  meantaic  the  conrt  In 
■aid  oonnty  which  ihi^  haTe  at  the  time 
Jurisdiction  of  prohate  matters  in  Weld  conn- 

The  closing,  imnnmbeied  paragraph  in  the 
will  reads:  "I  hereto  ai^olnt  dmce  F.  John- 
son and  Okarles  H.  Wheeler  of  said  Greeley 
is  said  county  of  Weld  to  be  tlw  encators 
of  this  my  last  wtU  and  teetament" 

The  will  was  probated  September  8,  1892, 
In  the  county  court  of  Weld  ooonty,  and  the 
executors  named  in  the  will,  Bruce  F.  John- 
8<m  and  CSiarles  EL  Wheeler,  woe  gkvm  let- 
ters testamentary  thetecm.  Th^  Qualified 
September  14th,  same  year,  and  acted  aa  the 
executors  from  that  date  nntU  Uay  28,  1893, 
wbak  Charles  H.  Wheeler  tendered  his  resig- 
nation, which  was  accepted  by  the  county 
court  and  an  order  made  appointing  Horace 
6.  ClaA  as  hla  successor.  Johnson  and 
Clark  continued  to  act  until  January,  1897, 
when  they  tendered  their  rsslgnatlonB  to  the 
ooun^  court,  which,  on  January  SO,  1897, 
made  an  order  accepting  the  reslgnatloDS 
and  aivointlng  the  plalntfffs  in  error,  James 
Tnckerman  and  William  Hayher,  as  their 
successors.  These  last-named  appointees 
have  continued  to  act  as  inch  executors,  and 
by  virtue  of  such  official  capacity  have  also 
paftiimed  the  duties  of  trustees  as  provided 
Cor  hf  the  wUl,  from  the  date  of  their  ap- 
xwintmoit  until  the  preeent  tlma 

Tlils  action  was  Instituted  1^  the  grand- 
children  of  Warren  Currier,  the  residuary 
legatees  of  the  inincipal  estate,  against  all 
tonaer  executors,  Johnson,  Wheeler,  Clark, 
Tnckerman,  Mayher,  the  two  sons  of  the  de- 
ceased (George  W.  and  Henry  F.),  their  wives, 
and  the  widow  <I(ydia  M.  Currier).  The 
complaint  chargee  numeroas  acts  of  malad- 
ministration and  breach  of  trust  against  all 
M  tbe  five  persons  who  had  acted  as  execu- 
tors and  perfonned  the  duties  of  trustees. 
It  charges ,  fraud,  mismanagement,  and  mis* 
conduct  wlier^  it  Is  alleged  that  the  prin- 
cipal estate  sustained  great  losses  and  was 
then  being  deleted  by  the  ^udulent  and 
illevl  acts  of  its  alleged  tnutees.  In  some  of 
which  the  life  bawfldaries  Oeo^  and  Henry 
Curler  are  alleged  to  be  partiee.  It  denied 
the  ri^t  and  jurisdiction  of  ttie  county  conrt 
to  apptdnt  subsequoat  exeentors  to  flU  va- 
cancies caused  by  the  resignation  of  John- 
son and  Wheeler,  or  its  Jurisdiction  to  recog' 
nice  the  rights  of  sutih  persons  to  perform  the 
dutSes  of  trustees,  cw  to  in  any  partlctilar  su- 
pervise the  admlnlstratioD  of  tl^  trust  creat- 
ed t?  the  will.  It  alleges  that  the  title  to 
the  property  was  still  in  Johnson  and  Whee- 
ler as  trustees.  It  prays  for  a  construction  of 
tlie  will  to  IntilQde  a  declaration  that  the 
county  court  was  without  jurisdiction  to  ap- 
point successor  executors  and  that  the  tenth 
paxagreph  attempting  to  confer  such  power 
be  dedared  void.  It  also  prays  for  Oi»  re- 


moval of  TDckerman  and  Hayher,  the  ap- 
polntmoit  of  proper  trustees,  for  a  convey- 
ance by  Johnson  and  Wheeler  of  the  trust 
proper^  to  such  newly  appointed  trustees, 
and  for  the  appointment  of  a  receiver,  eto. 

George  W.  and  Henry  F.  Currier  (fathers 
of  the  plalntlfrs)  filed  answers  to  the  hlU  ad- 
mitting all  allegations  against  the  executors 
and  part  of  those  against  themselves.  These 
answers  unbrace  cross-comEdalnts  In  which 
they  attempt  to  set  up  independent  causes 
of  action  against  the  executors;  th^  make 
further  chai^  of  nnftUttifnlness  on  the  part 
of  the  then  executors  and  their  predecessors. 
They  all^e  the  conversion  and  misapplica- 
tion of  large  sums  of  mon^,  both  principal 
and  Income,  and  ask  for  the  dlschai^  of  the 
executors,  for  an  accountlnft  the  ajq^olnt- 
m^t  of  a  receiver,  for  new  trustees,  and 
for  money  judgmrats  in  their  favor  for  large 
amounts. 

Demurrers  filed  by  Johnson,  Wheeler, 
Clark,  Tuckerman,  and  Mayber,  which  chal- 
lenged the  Jurisdiction  of  the  district  court, 
were  sustolned.  This  ruling  was  reversed 
by  our  former  Court  of  Appeals  and  the 
cause  rananded  with  leave  to  all  parties  to 
amend.  Currier  v.  Johnson,  19  Colo.  App, 
94,  78  Fac.  882.  For  other  cases  Involving 
some  phase  of  these  contentions  between 
some  of  ttie  parties,  see  Currier  v.  Johnson, 
19  Cola  App.  246,  74  Pac.  340;  Carrier  et 
al.  V.  Clark.  19  Colo.  App.  26(^-7B  Pac.  927; 
Currier  v.  Clark,  19  Colo.  App.  257,76  I^c. 
1132 ;  Currier  v.  Johnson,  19  Colo.  Ai^.  4S3, 
76  Pac.  1079;  Cnrrira'  v,  Johnson,  31  Colo. 
126,  72  Pac.  66. 

^iiereafter,  the  present  and  all  past  ex- 
ecutors filed  answers  denying  all  acto  of 
maladministration,  breach  of  trust,  fraud, 
mismanagement,  and  mtecondnct,  and  denied 
that  the  principal  estate  had  sustained  great 
or  any  loss,  or  tliat  it  was  thai,  or  bad  been, 
deleted  1^  toe  fraudulent  acts  of  Its  trus- 
tees, etc.,  or  at  aU.  Trial  was  to  the  court 
The  findings.  In  substance,  exonerate  all  the 
executors  from  any  intentional  wrong  or 
fraud  ox  tot  any  act  of  maladministration, 
breacb  <tf  trust,  mlsmanagMnent,  or  miscon- 
duct for  which  they  were  to  be  held  ac- 
countable to  this  action,  exc^  as  herein- 
after designated.  The  actl<m  was  dlsmiued 
against  Johnsim,  Wheder,  and  Clark,  except 
It  was  decreed  that  they  execute  quitclaim 
deeds  to  the  neW  trustees  to  be  appointed  for 
the  original  property  or  any  thereafter  ac- 
quired by  them  as  such  officials,  mie  materi- 
al findings  against  Tnckerman  and  Afayher, 
in  substance,  are:  That  the  county  court  as- 
smned  to  appotot  them  as  the  successors  to 
Johnson  and  Clark,  who  rdtoqulshed  con- 
trol of  the  estate  to  them;  that  they  have 
ever  since  held  possession  and  luve  as- 
sumed to  administer  the  touat  created  by  the 
will;  that  the  county  court  did  not  appotot 
or  assume  to  appdtot  them  as  admtolstrators 
with  the  will  annexed;  that  neither  Wheel< 
er  nor  Johnson,  on  rellnqnlshing  possession, 
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conveyed -or  released  the  title  of  the  proper- 
ty to  those  to  whom  they  surrendered  it; 
that  Mayher  and  Tuctcerman  while  In  charge 
have  assumed  to  purchase  with  trust  funds 
certain  real  estate  (naming  It) ;  that  by*  order 
of  the  county  court  they  paid  from  the  In- 
come of  said  trust  funds  certain  fees  and 
costs  to  Wheeler,  Johnson,  and  Clarfc  on  ac- 
count of  fees  and  costs  paid  by  them  to  coun- 
sel for  defending  this  suit  after  the  revers- 
al of  said  cause  by  the  Court  of  Appeals,  a 
portion  of  which  was  never  paid  back;  that 
they  paid  counsel  fees  and  costs  in  defend- 
ing a  snit  in  the  coun^  court  against  them, 
brought  to  compel  them  to  keep  separate  ac- 
counts of  principal  and  income  funds;  that 
since  the  decision  of  the  Court  of  Appeals 
they  have  continued  to  file  reports  in  the 
county  court  and  paid  court  costs  in  connec- 
tion therewith  from  the  Income  of  the  life 
beneflclarles.  includhag  large  amounts  for  fil- 
ing and  recording  their  reports  and  for 
having  them  examined  and  passed  upon;  that 
they  have  retained  from  the  income  certain 
amounts  for  their  salaries  as  executors,  also 
have  paid  large  amounts  for  counsel  feea 
and  costs  in  defen^g  this  litigation;  that 
the  property  belonging  to  said  trust  estate  Is 
now,  by  reason  of  Improved  flnancial  condi- 
tions and  the  prosperity  prevailing  In  the 
city  of  Greeley  and  vichiity,  materially  in- 
creased in  value  and  Is  now  of  a  value  in 
excess  of  Its  actual  and  Inventoried  value  at 
the  death  of  Warren  Onrrler,  In  the  som  of 
at  least  $10,000. 

The  conclusions  of  law  necessary  to  consid- 
er are:  That  by  said  will  the  l^al  title  to 
said  estate  was  vested  In  defendants  Wheel- 
er and  Johnson  in  trust  for  the  beneflclarles 
named  therein ;  that  such  l^al  title  did  not 
thereafter  wholly  or  partially  or  at  all  de- 
volve upon  or  become  vested  In  Clark,  May- 
her, or  Tuckerman ;  that  In  accepting  the  res- 
ignations of  Wheeler  and  Johnson,  and  in 
assuming  to  appoint  Clark,  Hayher,  and 
Tuckerman  as  successors,  the  county  court 
of  Weld  connty  iras  without  Jurisdiction, 
right,  or  authority  to  do  so;  that,  in  so  far 
aa~  the  tenth  paragraph  of  the  will  attempts 
to  confer  upon  said  court  power  or  Juris- 
diction to  appoint  trustees  to  administer 
said  trust,  the  same  Is  void  and  inopera- 
tive ;  that  neither  of  defendants,  Mayher  nor 
Tnf&erman,  has  any  lawful  title  to,  or  right 
or  Interest  In,  tbe  property  belonging  to 
said  estate.  Tbe  decree  removea  them  be- 
cause not  legally  an»lnted  and  for  other 
reascms  as  It  is  alleged.  la  addition  to  their 
removal,  personal  Judgments  were  entered 
against  the  defendaiUB,  Tacfcoman  and  May^ 
her,  in  favor  of  Qeorge  W.  and  Henry  T. 
Currier  (the  life  beneflclarles)  In  the  sum 
of  $10,026  for  certain  mon^  paid  out  by 
them  as  aforesaid.  The  decree  farther  pro- 
vldea  that  the  trustees  of  said  estate  dis- 
tribute to  the  life  beneflclarles  Geon^e  W. 
and  nenry  F.  the  Increment  or  Increase  as 
found  to  exist  In  tbe  sum  of  $10,000;  under 


certain  arrangements  not  necessary  to  con- 
sider. The  defendants  Tuckerman  and  May- 
her bring  the  case  here  on  appeal. 

[1]  In  the  execution  of  wills  the  cardinal 
rule  Is  to  have  due  regard  to  the  directions 
of  the  will  and  the  true  intent  and  meaning 
of  the  testator  to  be  derived  primarily  from 
the  language  of  the  will  itself,  and,  if  tbe 
same  is  not  contrary  to  some  positive  rule 
of  law  or  against  public  policy,  to  give  it 
etrect  Just  as  written.  In  re  Shells*  Estate, 
28  Oolo.  167,  63  Pac.  413,  53  L.  R.  A.  387, 
89  Am.  St  Hep.  181;  Piatt  v.  Brannan,  31 
Colo.  125,  81  Pac.  755,  114  Am.  St  Rep. 
147;  In  re  Shapter's  Estate,  35  Colo.  678, 
587,  86  Pac  688,  6  L.  R.  A.  (N.  S.)  575,  117 
Am.  St  Rep.  216 ;  Bacon  v.  Nichols,  47  Colo. 
31.  105  Pac.  1082;  Murphy  v.  Carlln,  113  Mo. 
112,  20  S.  W.  786,  35  Am.  St  Rep.  699; 
Gordon  v.  McDougall,  84  Miss.  715.  37  South. 
298,  6  L.  R.  A.  (N.  S.)  365;  Redfleld  on 
Wills,  p.  385;  Nangle  v.  Mullanny  et  al., 
113  in.  App.  457;  Kennedy  t.  Kennedy  et 
al.,  106  IlL  350. 

[2]  With  this  object  In  view  we  will  pro- 
ceed to  consider  the  questions  presented  In 
their  historical  order.  The  first  relates  to 
the  capacity  In  which  Johnson  and  Wheeler 
were  appointed.  The  appellants  contend  that 
the  testator  Intended  to  and  did  appoint 
them  as  executors,  only,  of  his  will,  hut  by 
attaching  to  the  ofl3ce  of  executor  certain 
trust  duties,  it  made  them,  by  operation  of 
law,  ex  officio,  his  trustees  during  the  pe- 
riod they  held  the  office  of  executor;  that 
the  title  was  vested  in  the  persons  from 
time  to  time  who  held  the  office,  and  not  In 
the  persons  first  named  as  executors.  Hie 
appellees  contend  that  a  proper  constmction 
of  tbe  entire  will  discloses  Uiat  he  not  only 
appointed  them  as  executors,  but,  by  the  lan- 
guage used,  be  also  designated  them  person- 
ally as  the  trustees  of  the  trust  thus  creat- 
ed,  and  that  the  title  went  to  them  person- 
ally as  such  trustees  and  Is  still  in  them. 

In  construing  a  will  it  must  be  presumed 
that  the  testator  knew  the  law.  .  Nangle  v. 
Mullanny  et  al.,  113  IlL  App.  457.  This  pre- 
sumption is  unnecessary  in  the  case  at  bar. 
The  testator  was  conceded  to  have  been 
learned  In  the  law,  admitted  to  have  cmce 
been  a  Justice  of  the  Supmne  Court  of  Mis* 
sourl,  and,  onless  the  language  in  the  will 
Indicates  to  the  contrary,  we  must  presume 
that  be  used  the  word  "executor"  advleedly ; 
Uiat  bad  be  Intended  to  appoint  Johnstm  and 
Wheeler  personally  as  trustees,  and,  to  de- 
vise Us  property  to  them  In  personam  In 
trust  he  wonid  have  need  language  snffldrat 
to  conv^  that  Intentlcm.  We  fall  to  find  sacb 
an  expression  In  the  will  bnt,  to  tbe  ccffltrary, 
running  tbron^out  tbe  oitlre  instrument  we 
find  the  expreaedons  "my  said  executors  •  *  • 
and  to  the  snnrlvor  of  them  and  th^  snc- 
cessora,"  with  a  method  provMed  In  the  will 
for  the  appointment  of  successors.  The 
word  "executor^  la  used  in  nearly  ev^ 
paragraph;  the  word  "trustee**  not  at  all. 
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la  pangnpb  6  tbe  dertee  !■  made  to  ezecn- 
tora,  tbe  anrvlTon  of  them,  and  their  suc- 
cessore.  In  paragnuph  7  tbe  power  Is  given 
alike  to  tbe  ezecaton  and  aaccessors.  In 
pnrngrapb  8  tbe  doty  of  final  distribution  is 
laid  alike  npon  the  executors  and  their 
snccessora.  Paragraph  10  proTldea  for  the 
oontlnnance  of  the  board  of  executors  and 
tbe  flillns  of  Tacancles  by  appointment  made 
by  the  coanty  court  In  parasraplw  6,  7,  8. 
and  10  the  final  duty  of  distribution,  as  well 
as  tbe  Gontlniiance  of  tbe  office  until  all  pur- 
poses of  the  will  are  accomplished,  are  given 
and  beatowed,  not  npon  any  definite  person 
as  a  personal  trust,  but  npon  the  persons  In 
office  in  perpetual  succession.  The  testator 
knew  and  assumed  (as  we  all  must)  that 
executors  die,  resign,  or  become  disqualified, 
and  be  could  not  bare,  by  any  use  of  words 
or  language,  more  firmly  annexed  a  dedara- 
tbm  of  his  Intentitms  to  provide  that  the 
office  (tbe  functions  and  powers  given)  was 
not  to,  In  this  manner,  be  endangered  until 
the  objects  provided  for  by  tbe  will  had  been 
accomplished.  Taking  these  facts  into  con- 
sideration, the  language  la  convtncli^^  that 
he  Intended  to  annex  tbe  estate  and  power 
devised  and  donated  to  the  office  of  executor 
vlrtnte  officii.  The  will  named  Johnson  and 
Wheeler  as  executors;  It  did  not  name  them 
as  tniBtees.  They  therefore  became  trustees 
by  virtue  of  the  fact  that  certain  powers 
and  duties  were  conferred  upon  them  as  ex- 
ecutors which  do  not  pertain  to  the  powers 
and  duties  of  executors,  but  belong  to  those 
of  trustees. 

[3]  If  a  person  be  expressly  named  as  ex- 
ecutor and  also  as  trustee,  the  revocation  of 
his  appointment  as  executor  will  not  neces- 
sarily revoke  his  appointment  as  trustee; 
but,  where  powers  and  duties  are  conferred 
on  a  person  appointed  as  executor  which  do 
not  pertain  to  the  powers  and  duties  of  an 
executor  but  pertain  to  those  of  a  trustee, 
the  executor  by  virtue  of  bis  appointment 
becomes  a  trustee  by  operation  of  law.  In 
which  event  the  revocation  of  bis  appoint- 
ment as  executor,  or  his  resignation  as  such, 
revokes  bis  power  to  act  as  trustee,  and  the 
duties  and  powers  tbus  conferred  upon  him 
as  an  Incident  to  his  appointment  as  execu- 
tor terminate.  Nangle  v.  Mullanny  et  al., 
113  111.  App.  457;  Mullanny  v.  Nangle  et  al., 
212  IIL  247,  72  N.  E.  385;  Johnson  v.  Law- 
rence et  aU  95  N.  Y.  154;  McAlplne  et  al.  v. 
Potter  et  al..  126  N.  Y.  285,  27  N.  B.  475; 
M* Arthur  v.  Scott,  113  V.  S.  5  Sup.  Ct 
652.  28  L.  Ed.  1015;  Potter  t.  Couch,  141  U. 
S.  290,  11  Sup.  Ct  1005,  35  U  Ed.  721 ;  Scott 
r.  West,  63  Wis.  620.  24  N.  W.  161,  25  N.  W. 
18;  7  Am.  &  Eng.  Bncy.  of  Law  (1st  Ed.) 
p.  238;  Colt  T.  Colt.  Ill  U.  S.  566,  4  Sup. 
Ct.  663,  28  L.  Ed.  620;  Mather  v.  Mather  et 
al.,  103  IIL  607;  Estate  of  Matthew  Delano, 
49  Cal.  76;  Carson  r.  Carson,  6  Allen  (88 
Mass.)  397;  Groton  v.  Ruggles  et  al.,  17  Me. 
137;  1  Feny  on  Trusts  (5tta  EdJ  p.  86;  Mott 


Ackerman,  02  N.  T.  638;  In  Re  Sturgls, 
164  N.  T.  485,  68  K.  Bl  646;  Royee  et  al.  v. 
Adams,  123  N.  T.  402,  26  N.  E.  886. 

For  the  reasons  stated  (which  are  fully 
supiiorted  by  tbe  authorltlra  laat  cited),  we 
conclude  from  the  language  used  that  John- 
son and  Wheeler,  by  virtue  of  their  appoint- 
ments 88  execntors  and  the  powers  given 
them  by  the  will,  became  trustees  by  opera- 
tion of  law;  that  their  resignation.  Its  ac- 
ceptance, and  tbe  appointment  of  their  suc- 
cessors (If  vall^  revoked  and  terminated 
their  powers  to  act  as  trustees;  and  that 
the  title  to  the  trust  property  devolves,  by 
operation  of  law.  upon  their  successors  with- 
out the  fbrmallty  of  a  conveyance  or  as- 
signment 

[4]  It  la  conceded  that  executors  nominat- 
ed by  tbe  will  and  their  successors  legally 
appointed  may,  as  such  executors,  hold  and 
administer  testamentary  trusts,  If  the  will 
so  provides  ex  officio  or  vlrtnte  ofTiclL  KiU- 
gore  V.  Cranmer,  48  Colo.  226,  109  Pac.  950; 
Johnson  v.  Lawrence,  ^  N.  Y.  154;  Laytln 
V.  Davidson,  95  N.  Y.  263;  In  re  McAlplne, 
128  N.  Y.  285,  27  N.  E,  475;  KidweU  v. 
Bruramagtm,  32  Cal.  4S6;  39  C^a  249. 

The  fallacy  of  the  appellees'  arguments  lies 
In  the  assumption  that  by  the  will  Johnson 
and  Wheeler  were  personally  designated  as 
the  trustees  of  the  trust  created,  when, 
as  we  have  shown,  it  named  them  as  execu- 
tors only  and  did  not  expressly  or  by  neces- 
sary Implication  designate  them  as  the  trus- 
tees ;  they  became  ex  officio  trustees  only  by 
virtue  of  the  fact  that  certain  powers  and 
duties  were  conferred  upon  their  office  of 
executors  which  did  not  pertain  to  the  regu- 
lar duties  of  executors,  but  belonged  to  those 
of .  trustees.  This  is  self-evident  when  we 
consider  tbe  language  In  the  will  which 
places  these  duties  upon  hia  executors,  the 
survivor  of  them,  and  their  successors,  and 
devises  bis  property  to  bis  executors,  the 
survivor  of  them,  and  to  their  successors, 
and  provides  for  the  method  for  the  appoint- 
ment of  such  successors. 

[5]  We  know  of  no  rule  of  law  which  pre- 
vents a  testator  from  ^vidlng  a  system  tor 
the  selection  of  a  successor  executor.  As 
we  understand  the  rule,  he  may  provide  con- 
ditional, limited,  or  substituted  executors  In 
case  of  vacancy,  giving  to  them  the  same 
powers  as  those  designated  in  his  wllL  11 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  747,  748; 
Bishop  V.  Bishop,  66  Conn.  208,  14  Atl.  808; 
Ingle  V.  Jones,  9  WalL  486,  407. 19  L.  Ed.  02L 

[I]  We  are  not  unmlndfol  of  tiie  argument 
and  have  considered  the  cases,  which  bold, 
vhete  the  same  parties  are  appointed  e»cu- 
tors  and  trustees  and  after  many  years  have 
elapsed  since  tbe  performance  of  the  last 
duties  as  executors,  and  that  tbe  duties 
thereafter  performed  have  been  only  those 
of  truBtees  In  such  capad^,  tbe  law  will 
assume  that  they  have  ceased  to  act  as  ex- 
6cnt<«a  and  are  acting  as  trustees  only; 
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bnt  In  the  case  at  bar,  from  the  language 
used,  the  testator  intended  that  the  execu- 
tors named,  their  snrvlTors  or  successors, 
should  be  continued  and  act  as  ezecators  un- 
til the  purposes  of  the  will  were  fully  execut- 
ed. ,  This  Intention  la  not  declared  In  a  sin- 
gle clause  or  sentence  of  the  will,  bnt  runs 
through  all  its  framework  and  Is  laterworen 
into  almost  every  provision  th^eof.  We 
know  of  no  rule  of  law  which  compels  exec- 
utors to  close  up  an  estate  and  turn  it  over 
to  themselves  as  trustees  within  a  certain 
time,  where  the  will  discloses  a  different  In- 
tentioD.  The  opinions  of  this  court  through- 
out are  that  it  is  expected  that  the  executors 
win  continue  to  hold  and  act  as  sudh  until 
the  duUes  imposed  upon  them  by  the  will 
have  been  fully  executed.  Hake  t.  Stotta' 
Executors,  0  Colo.  140;  KUlgore  v.  Cramner, 
48  Colo.  226,  109  Pac.  950;  Wyman  v.  Fel- 
ker,  18  Colo.  382,  33  Pac  167;  French  v. 
WoodndC  25  Colo.  339.  346,  64  Pac.  1016. 

Suppose  the  will  provided  that  the  execu- 
tors should,  within  a  year  from  the  date  of 
its  probate,  sell  the  real  estate  and  divide 
the  {voeeeds  among  the  heirs.  In  such  case 
no  one  would  contend  that  such  a  duty  was 
not  properly  Imposed  upon  the  executors  and 
that  they  should  do  this  before  they  were 
discharged  as  such.  In  many  of  the  cases ' 
cited  the  principal  raason  for  holding  the 
persons  named  as  executors  and  trustees,  In 
the  cai>acity  of  trustees  only,  is  that  the 
wills  clear^  contemplate  a  period  of  time 
when  there  shall  be  a  separation  of  func- 
tions and  duties,  when  the  duties  of  the  ex- 
ecutors as  such  shall  end,  and  when,  by 
reason  of  the  trust  invested  in  them  by  force 
of  the  will,  they  shall  assume  exclusively  the 
chamcter  of  trustees.  But  this  will  discloses 
a  contrary  intention:  it  provides  that  the 
board  of  executoro  shall  continue  until  the 
purposes  of  the  will  are  fully  accomplished 
and  that  any  vacancy  arising,  on  the  appli- 
cation of  any  beneficiary,  is  to  be  filled  by 
the  county  court  of  Weld  county.  The  tes- 
tator emiibasizes  this  Intention  by  saying, 
**meaning  the  court  In  said  county  which 
shall  hare  at  the  time  Jurisdiction  of  jiro- 
bate  matters  in  said  Weld  county."  The 
contention  of  the  appellees  that  the  estate 
is  unnecessarily  burdened  with  Uie  cost  of 
executors'  ntwrts,  etc.,  is  answered  In  the 
declaration  of  the  testator  himself,  a  man 
learned  In  the  law.  When  making  these  pro- 
visions he  must  liave  known  that  Ids  utate 
would  be  hardened  with  the  necessary  court 
costs  Incidental  thereto  throughout  the  pe- 
riod prescribed  by  him  tot  keeping  it  Intact 
Having  thus  provided  the  system  which  he 
thought  necessary  tot  the  protection  of  bis 
b^Ts — ^If  it  does  not  violate  any  positive  rule 
of  law^-n^ther  the  benefidarieB  nor  the 
courts  have  any  power  to  change  the  condi- 
tions prescribed. 

[7]  The  next  contention  urged  is,  assuming 
that  tlie  construction  we  have  given  the  will 
Is  correct  and  that  the  testator  intended  oa 


we  have  indicated,  it  cannot  be  carried  Into 
^ect  for  the  reason  that  the  tenth  para- 
graph, which  ^powers  the  county  court  of 
Weld  county  to  appoint  a  successor  executor 
In  case  of  a  vacancy,  la  void  for  the  reason 
that  the  county  court  sitting  as  a  court  of 
probate  is  without  Jurisdiction  to  make  anOk 
appointment  of  either  an  executor  or  trus- 
tee ;  that  only  district  courts  which  have  un- 
limited chancery  Jurisdiction  can  appoint 
such  trustees ;  that  the  county  court  sitting 
as  a  court  of  probate  Is  limited  to  the  ap- 
polntmsit  of  an  administrator  with  the  will 
annexed. 

Section  23  of  article  6  of  the  Constitution 
says  that  the  county  courts  shall  be  courts 
of  record  and  shall  have  original  Jurisdiction 
in  all  matters  of  probate,  settlement  of  es- 
tates of  deceased  persons,  etc.,  and  such 
other  civil  and  criminal  Jurisdiction  as  may 
be  conferred  by  law,  etc.  Eliminating  appel- 
lants' contention  that  the  otAest  of  the  coun- 
ty court  Is  broad  enough  to  cover  their  ap- 
pointments as  administrators  with  the  vrlU 
annexed  authorized  by  section  4682,  Mills, 
and  that  section  4749,  Mills,  gave  to  them  as 
such  the  authority  to  do  everything  which 
the^  have  done,  if  the  Legislature  has  cloth- 
ed the  county  court  vrith  the  power  to  ap- 
'  point  successor  executors.  It  cannot  be  coo- 
slstently  argued  that  this  section  of  the  Con- 
stitution has  not  vested  them  with  this  pow- 
er. General  section  4720,  vol.  2.  Mills*  Ann. 
Stats.  In  force  at  the  time  of  the  execution 
of  this  will  and  at  the  time  of  these  appoint- 
ments, provides  that  where  letters  of  one  of 
several  executors  or  administrators  are  re- 
voked, or  one  or  more  of  the  executors  or 
administrators  shall  die  or  become  disquali- 
fied, the  county  court  may,  In  Its  dlscretloi^ 
Join  others  in  their  stead  or  place,  and  re- 
quire additional  bonds  from  such  new  admin- 
istrator or  administrators,  or  the  survivor  or 
survivors  of  such  as  shall  not  have  tbeSr 
powers  revoked,  shall  proceed  to  manage  the 
estate,  and  in  case  the  letters  of  all  of  them 
shaU  be  revoked  or  all  of  said  e»eator8  or 
administrators  shall  depart  this  life  before 
final  settlement  and  distribution  of  the  es- 
tate shall  have  been  mad^  administration 
with  the  will  annexed,  or  aa  the  eaae  may 
Tegvlre,  ahall  be  oranted  to  the  person  next 
entitled  thereto;  that,  in  all  cases  whoe 
such  encntor  or  administrator  shall  have 
his  letters  revoked,  as  afDresaid,  he  shall 
newtheless  be  liable  on  Us  bond  to  such 
subseciuait  administrator  or  administrators 
or  to  any  ottaer  person  or  pvsona  aggrieved 
for  any  mismanagement;  et& 

Unless  all  rules  of  constmctlon  are  disre- 
garded, by  the  language  of  this  sectkm  it 
was  intended  to  vest  coon^  courts  with  pow- 
er in  obtain  eases  to  appoint  subsequent 
executors.  It  says:  '*Where  one  or  more  of 
die  exeentors  shall  die  or  beotnne  disquali- 
fied, or  in  case  the  letters  of  all  shall  be  re* 
Toked,  the  county  court  may.  In  its  discre- 
tion. Join  othwB  or  *  *  *  odmlnlstratloa 
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with  the  will  annexed,  or  as  the  case  may 
require  shall  be  granted  to  the  person  next 
entitled  thereto."  If,  as  contended  by  conn* 
sel,  the  only  appointment  that  could  be  made 
under  this  section  was  that  of  admlnlstra- 
tloD  with  the  will  annexed,  what  meaning  Is 
to  be  glTen  the  word  "ezecntoro,"  and  what 
use  Is  to  be  made  of  the  words  "Join  others 
In  their  stead  or  place"?  The  words  "to 
Join  others  in  their  stead  or  place,"  when 
applied  to  execntora,  certainly  mean  another 
executor  in  the  place  of  the  other.  On  down 
in  the  section  we  And  the  words  "or  as  the 
case  may  require  shall  be  granted  to  the 
person  next  entitled  thereto,"  when  applied 
to  executors  as  in  this  case,  that  person 
woDld  be  the  person  selected  in  the  manner 
provided  by  the  testator  In  the  will;  other- 
wise, all  these  words  and  phrases  In  the 
section  mnst  be  treated  as  surplusage.  This 
Is  contrary  to  all  rules  of  constractloD  vhea 
fall  force  and  effect  can  be  given  them  and 
thereby  harmonize  the  entire  section.  This 
can  be  done  by  holding  that  the  county  court 
may  appoint  successor  executors  In  a  proper 
case,  thereby  giving  force  and  effect  to  all 
the  language  used  in  Its  ordinary  sense. 

In  Hake  T.  Stotts*  Executors,  6  Colo.  140, 
this  construction  was  assumed  as  a  matter 
of  course.  The  will  appointed  a  certain 
person  execntor.  The  action  was  brought 
for  his  removal.  The  court  held  he  should 
have  been  removed  pnd  that  the  county  court 
was  iMssessed  with  that  power.  After  so 
deciding,  among  other  things,  the  court  said : 
"It  wUI  be  the  duty  of  the  county  court, 
upon  the  removal  of  the  executor,  to  appoint 
a  snccessor  under  the  provisions  of  the  law; 
to  take  good  and  sufficient  bond  for  the 
faithful  dlschaige  of  his  duty;  to  see  that 
he  discharges  his  duty;  end  generally  to 
protect  this  fund  from  the  rapacity  of  all 
comers."  We  also  have  a  legislative  con- 
struction ct  this  section.  In  1903  it  was 
thought  proper  to  make  a  oomidete  revision 
of  our  probate  laws  bj  their  repeat  and  re- 
oiactnrait;  many  changes  were  made  in  or- 
der to  clear  op  questions  then  In  doubt 
The  words  *^nardlan,"  "conservator,"  "ex- 
ecutor," and  "administrator"  were  repeat- 
edly inserted  In  the  new  act  In  order  to 
make  the  meaning  of  certain  sections  more 
dear  and  certain.  It  is  common  knowledge 
that  the  burden  of  this  revision  was  assum- 
ed by  an  organization  of  county  judges  ef- 
fected in  1902.  Upon  account  of  their  ex- 
perience and  knowledge  of  the  defects  ex- 
istliiKi  tbeae  gentlemen  were  Molnoitly  fitted 
to  mpervlse  each  work.  When  we  come  to 
the  revision  of  this  section,  which  Is  gen- 
eral section  7121,  R.  S.  1908.  we  find  the 
words  "snbsequCTt  executor"  are  added  In 
the  Iftrt  part  of  the  section.  This  was  un- 
qnesllonably  for  the  puipow  <A  making  clear 
toe  right  of  subsequent  executors  to  bring 
suUs  agataiBt  thetr  predecessors  for  any  de- 
^V-"«"i  ^ic  the  same  aa  the  former  act 


said  that  administrators  might  da  The  L^- 
Islature  must  have  assumed  that  the  first 
portions  of  the  old  section  authorized  the 
county  court  to  appoint  subseQuent  execu- 
tors, for  the  reason  that  tbey  made  no 
change  in  that  portion;  but,  realizing  that 
there  was  a  doubt  as  to  the  authority  of  a 
subsequent  executor  to  bring  a  suit  against 
his  predecessor,  they  sought  to  make  that 
more  clear  by  inserting  the  words  "subse- 
quent executor,"  thus  making  the  act  read 
the  same  throughout  as  to  administrators 
and  executors.  W$  conclude  that  the  coun- 
ty court  was  possessed  with  the  power,  un- 
der the  circumstances  disclosed,  to  appoint 
subsequent  executors,  and  the  appointments 
of  the  plaintiffs  in  error  being  substantial- 
ly in  compliance  with  the  provisions  of  the 
will  that  tbey  are  not  subject  to  attack. 
Illinois  has  vested  her  county  courts  with 
the  same  power.  Kennedy  t.  Kennedy,  105 
ni.  350;  Kinney  T.  KepUnger,  172  10.  449, 
60  N.  E.  131. 

It  appears  to  be  conceded,  where  a  di- 
rection In  a  will  Is  that  if  the  named  execu- 
tor dies  another  person  shall  be  the  succes- 
sor, that  the  successor  thus  appointed  Is  an 
executor  by  substitution,  and  not  a  mere 
administrator  de  bonis  non.  Blake,  Adm'r, 
V.  Dexter  et  aL,  12  Cush.  (66  Mass.)  569; 
Kinney  v.  Kepllnger.  172  IlL  449,  60  N.  E. 
131. 

In  removing  the  present  executors  the  de- 
cree says,  in  substance,  because  of  their  un- 
authorized appointment  by  the  county  court 
and  their  misconduct  as  acting  trustee  of 
Kild  estate  and  the  friction  and  feeling  ex- 
isting between  them  and  the  life  beneficiar- 
ies, the  acts  pertaining  to  their  alleged  mis- 
conduct are  not  stoted,  nor  any  acts  of  hos- 
tility to  the  life  benefldarlea.  The  record  as 
a  whole  discloses  that  the  real  contest  cen- 
ters around  the  county  court's  Jurisdiction  to 
make  the'  appointments  which  Included  the 
validity  of  paragraph  10  of  the  will,  and  not 
the  other  matters.  The  court  in  substance 
CTonerates  the  executors  from  any  fraud  per- 
taining to  any  alleged  breach  of  trust,  and  in 
'the  oral  opinion  rendered  says,  in  substance, 
that  he  was  satisfied  that  no  appointment 
he  could  make  would  long  be  satisfactory 
to  the  life  beneficiaries,  also  that  none  of 
the  executors  had  diverted  any  of  the  tmat 
funds,  but  that  they  were  not  trustees  de 
Jure,  and  that  be  would  do  the  same  as 
though  it  was  a  matter  of  first  instance, 
as  if  no  trustees  were  in  existence.  From 
this  record,  had  it  not  been  for  the  erron- 
eous conclusions  of  law  pertaining  to  the 
Jurisdiction  of  the  conni?  court,  we  cannot 
say  that  the  decree  would  have  been  as  It  la 
pertalniiv  to  the  removal  of  the  executors, 
regardless  of  the  alleged  hostility  existing 
between  them  and  the  life  benefldarlec^ 
who  it  appears  desire  their  nunovaL 

It  is  quite  probable  that,  had  the  life 
beneficiaries  requested  the  resignation  of 
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tbe  executors  and  not  conpled  with  It  a 
demand  for  the  return  of  a  large  sum  of 
money,  most  of  which  at  least  was  proper- 
ly paid  out  by  them,  that  they — as  their 
predecessors  had  done — would  lutve  resign- 
ed and  turned  the  management  over  to  oth- 
ers; but  when  the  validity  of  certain  por- 
tions of  the  will,  including  that  upon  which 
their  appointments  were  based,  Is  attacked, 
and  when  It  la  sought  to  hold  them  person- 
ally liable  for  the  moneys  expended  in  the 
defense  of  these  matters,  in  the  prosecution 
and  defense  of  other  suits,  and  in  payment 
of  their  salaries,  it  la  hardly  probable  that 
the  mind  of  any  ludlvldnal  is  so  construct- 
ed that  he  would  be  willing,  under  such  cir- 
cumstances, to  voluntarily  relinquish  his 
claim  to  such  appointment  confess  the  er- 
ror of  bis  actions  (conceded  by  the  court 
to  have  been  in  good  faith),  and  also  pay 
to  the  life  beneficiaries  a  large  amount  of 
money  equal  to  that  expended  by  him  In 
these  matters,  including  that  received  as 
bis  salary  for  the  time  spent  during  a  series 
of  years  in  the  performance  of  such  duties. 
In  any  event,  from  the  conclusions  reached, 
It  follows  that  the  county  court  has  exclu- 
sive jurisdiction  In  the  appointment  of  suc- 
cessor executors  when  so  provided  for  by 
the  wia  General  section  7121.  R.  S.  1908; 
Hake,  Guardian,  v.  Stotts*  Ex'rs,  5  Colo. 
140;  Kennedy  t.  Kennedy,  105  lU.  860. 

It  Is  alleged  in  the  ladings  that  some 
of  the  counsel  fees  were  excessive;.  It  Is 
also  alleged  that  otlier  mon^  paid  to  form- 
er execQton  were  not  Joatiflabl^  and  that 
other  fees  paid  in  the  defense  of  certain  liti- 
gation against  than  were  not  jnsUfled  or 
expended  In  good  folth,  for  wfaldi  reasons 
tbe  Judgment  of  the  trial  court  should  be 
sustained  concerning  these  mattera  There 
Is  practically  no  OTtdence  pertaining  to  the 
amount  or  valne  of  these  services,  or  any 
attempt  to  separate  Uielr  acts  as  executors 
or  as  trustees.  Tte  only  evidence  we  call 
to  mind  innicemlng  extortion  of  fees  la  that 
of  the  appellant  Mayher  upon  croas-examl- 
nation,  wherein  he  states,  In  substance  that 
it  appears  to  him  that  some  of  the  counsel 
fees  were  too  high.  The  record  as  a  whole 
discloses  tlut  tbe  portion  of  the  decree  call- 
ing for  tbe  removal  of  tbe  appellants  and 
the  personal  judgment  against  them  Is  based 
principally  upon  the  erroneous  aasnmption 
that  the  county  court  vras  without  Juris- 
diction to  appoint  successor  executors,  for 
which  reasons  we  do  not  feel  Justified  at 
this  time  In  attempting  to  separate  and  pass 
upon  tbe  matters  proper  to  be  determined 
In  an  action  of  this  kind  as  the  issues  and 
evidence  now  stand,  but  prefer  to  leave 
them  to  a  trial  court,  when  they  are  proper- 
ly separated  and  presented  In  harmony  with 
the  views  herein  expressed,  that  the  appel- 
lants are  the  duly  and  InwfuIIy  appobited 
subsequent  executors  of  tbe  will. 

[I]  This  Justifies  tbem  in  Incurring  any 


t  necessary  and  legitimate  wpenses  In  at- 
tempting to  have  sustained  tbe  validity  or 
tbe  entire  will,  their  appointments  there- 
under, as  well  as  to  in  good  faitb  defeod 
their  course  of  procedure  when  attacked 
while  In  office.  They  have  a  right  to  an 
allowance  out  of  the  estate  funds  In  a  rea- 
sonable amount  necessarily  expended  In  such 
matters.  2  Perry  on  Trusts  {3d  Ed)  fi  910; 
Kennedy  v.  Kennedy,  105'  IlL  350;  Sherman 
et  al.  V.  Leman,  137  IlL  94.  27  N.  E.  57;  28 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1091. 

Tbe  decree  provides  that  the  trustees  dis- 
tribute to  the  life  beneficiaries  George  W. 
and  Henry  P.  Currier  under  certain  condi- 
tions $10,000  out  of  the  esute  funds  as  tbe 
Increment  or  increase  pursuant  to  the  pro- 
visions of  paragraph  7  of  the  wIlL  Con- 
siderable argument  is  presented  and  many 
authorities  dted  as  to  the  correct  meaning 
of  these  words  as  here  used,  it  is  claimed 
by  the  appellants  that  no  such  Issue  was 
raised  by  tbe  pleadings  or  tried;  that  under 
our  rules  of  practice  the  relief  must  be  con- 
fined to  that  called  for  by  tbe  facts  stated 
in  tbe  pleadings.  Tbe  following  cases  sus- 
tain this  general  rule:  Soden  v.  Murpby, 
42  Colo.  352,  94  Pac.  353 ;  Mott  v.  Scott.  35 
Colo.  68,  83  Pac.  779;  Ruble  C.  G.  M.  Co.  v. 
P.  A,  G.  M.  Co.,  31  Colo.  158,  71  Pac.  1121; 
Greer  v.  Helser,  16  Colo.  306,  26  Pac  770; 
City  of  Pueblo  v.  GrUfin,  10  Colo.  366,  15 
Pac.  616;  MlUer  t.  Hallock,  »  Colo.  651,  13 
Pac  541;  Tucker  v.  Parka,  7  Colo.  62,  288, 
1  Pac.  427,  3  Pac.  486. 

Tbe  auctions  of  tbe  complaint  as  well 
aa  those  in  tbe  cross-bill  of  tbe  life  bene- 
ficiaries were  that  ttie  principal  estate  had 
been  fraudulently  reduced  under  tbe  man- 
agement of  the  several  executors  in  about 
¥25.000.  For  this  reason  the  accounting  was 
Bougbt  to  be  followed  by  a  Judgment  against 
the  executors  reqnlrlng  them  to  return  to  tbe 
principal  estate  this  amount  The  executors 
denied  these  allegations.  To  Justify  tliis 
Judgment  the  court  had  to  find  not  only  that 
the  all^tlona  of  tbe  oomiflalnt  and  cross* 
complaint  in  this  respect  were  not  tme,  but 
that  the  allegations  of  the  answer  were  more 
than  tmsL  If  the  findings  upon  whidi  tbib 
portion  oe  the  judgmoit  Is  based  are  to  be 
considered  at  issue,  we  have  the  anomalous 
posltbm  of  having  tbe  deCendanta  attonptlng 
to  prove  a  case  In  fiivor  of  tbe  plalntlflb  and 
cross-complainants  which  they  themselves  are 
attempting  to  dlsprore. 

[t]  The  ai^llanta  contend  If  it  were  a 
proper  Issue  that  Hie  estate  mutt  be  dealt 
with  In  solldo  that  tbe  increase  or  auniosed 
increase  In  one  piece  of  property  cannot  be 
segregated  as  Income,  but  still  remains  as  a 
part  of  tbe  prisdpal  estate  until  at  least 
every  part  of  tbe  estate  has  been  subject  to 
an  examtnatlon  and  appraisement  and  the 
whole  aggr^ated.  This  appears  to  be  the 
general  rule.  Outcalt  v.  Appleby,  36  N.  3. 
Eq.  73;  Parker  t.  Johnson,  87  N.  J.  Sq.  866: 
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Parker  t.  Seeley,  66  N.  J.  Bq.  110,  38  AU. 
280;  Parsons  7.  WJnslow,  16  Mass.  361;  New 
E^ngland  Trust  Co.  y.  Eaton,  140  Mass.  532.  4 
N.  K.  tiO,  54  Am.  Rep.  ^ ;  Van  Blarcom  t. 
Dager,  31  N.  J.  Eq.  783. 

In.  addition  to  their  being  no  such  an  Issue 
made  by  the  pleadings,  the  record  discloses 
that  the  rule  above  stated  was  not  followed. 
There  was  no  evidence  offered  covering,  or 
foil  and  complete  appraisement  taken  of,  all 
the  property  for  the  purpose  of  determining 
this  question,  or  to  show,  where  certain  items 
of  property  had  increased  in  value  (as  found 
by  the  court  In  Greeley  and  vicinity),  that 
this  rise  would  ofCset  the  loss  in  certain  other 
Itons  which  may  have  decreased  In  value. 
Manifestly,  this  could  not  be  done  upon  the 
evidence  concerning  certain  portions  of  the 
property  only  which  had  increased  in  value, 
when  nothing  Is  said  about  the  remainder. 

[II]  The  facta  and  rule  of  law  last  stated 
are  not  seriously  con£roverted,  but  are  sought 
to  be  avoided  by  the  contention  that  the  ap- 
pellants have  no  right  to  be  heard  upon  the 
Judgment  pertaining  to  the  increase  and  In- 
crement, the  manner  in  whidi  it  was  secured, 
or  tlie  evidence  upon  wUdi  It  Is  based,  under 
tbe  well-known  rule  that  they  have  no  per- 
sonal Intoreet  In  tbe  result  of  this  portion  of 
the  Judgment  which  concerns  the  life  bene- 
ficiaries and  Uie  residuary  legatees  only,  all 
of  which  were  parties  to  tbe  action.  Tbe  fol- 
lowing cases  are  dted  to  sustain  tbia  con- 
tention: Benttm  t.  Hopkins,  81  Colo.  618,  74 
Pmc  891;  Barth  t.  fiichter,  12  Ooto.  App. 
369w  66  Fac  610;  Black  t.  Klrgan,  16  N.  J. 
Law,  46, 28  Am.  De&  394;  Briard  t.  Ooodale, 
86  Me.  100^  29  AtL  946,  41  Am.  8t  Bctp^  626; 
Estate  of  Marrey,  66  Gal.  287,  8  Pa&  8a& 

[11]  Had  mah  an  Issue  been  made  by  the 
Irteadlngs,  we  might  find  it  necessary  to  pass 
upon  tbe  question;  but  the  primary  object 
at  this  case  was  to  secure  a  constructdon  of 
the  will,  the  removal  of  the  executors,  and 
perwmal  Judgm^ts  against  them.  A^Tel- 
lants  were  charged  with  malfeasance  In  of- 
fice ;  they  had  the  rigbt  to  be  beard  on  tbese 
charges  as  well  as  upon  the  construction  of 
the  will  and  tbe  right  to  appeal  from  any 
ruling  thereon.  Tbey  brought  with  It  the  en- 
tire case  wherein  they  would  In  any  manner 
be  affected  personally,  or  in  th^  official  ca- 
pacity.  The  matter  of  the  increment  or  in- 
crease is  not  here  alone.  It  was  not  made 
an  Issue  by  tbe  pleadings  In  the  court  below. 
So  motion  was  made  to  dismiss  the  appeal 
concerning  this  portion  of  the  judgment  The 
record  shows  that  some  of  the  plaiutifrs 
who  are  residuary  legatees  were  minors  rep- 
resented by  a  guardian  ad  litem  probably 
selected  at  the  solicitation  of  the  life  bene- 
ficiaries; we  say  this,  from  tSie  fact  that  the 
trial  court,  in  substance,  found  that  the  orig- 
inal trait  was  instituted  and  thereafter  main- 
tained by  them.  Upon  this  subject  the  court 
In  its  preliminary  findings  says:  "I  have 
no  difflCDlty  in  determintng  that  this  action 


has  been  waged  by  one,  if  not  both,  of  the 
life  beneficiaries,  and  mostly  instigated  and 
Inspired  rather  by  them  than  by  the  children 
— tbe  remaindermen.  This  is  apparent  all 
through  tbe  record.  It  is  signlfii-aut  that  the 
remaindermen  ask  nothing  of  the  beneficia- 
ries, attended  with  the  additional  circum- 
stance of  the  cross-bill  being  filed  on  tbe 
very  same  day,  and,  if  I  am  a  literary  critic 
at  all,  drawn  by  the  very  same  band.  It  now 
appears  of  record  that  Henry  Is  Itt-ai-Ing  most 
of  the  expenses  of  the  lltigattou,  which 
abundantly  supports  the  conclusion  that  It  Is 
being  waged  for  his  benefit" 

We  are  of  opinion  that  the  evidence  Justi- 
fies this  statement,  and,  when  ail  these  facts 
are  taken  into  consideration  with  tbe  fact 
that  the  cause  must  be  reversed  for  other 
reasons,  we  do  not  tbink  that  such  a  case  Is 
presented  which  requires  us  to  at  this  late 
date  segregate  this  portion  of  tbe  Judgment 
from  the  other  In  order  to  establish  a  prec- 
edent either  way  as  to  tbe  right  of  executors 
to  take  an  appeal  from  such  judgments,  but 
prefer  to  remand  the  cause  for  a  new  trial, 
when,  if  desirable,  such  an  issue  can  be  prop- 
erly made  up  and  evidence  received  and  con- 
sidered concerning  it 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  leave  to  the  parties  to  amend 
their  i^eadlngs  as  tbey  may  be  advised. 

Reversed  and  remanded. 

MUSSER  and  OAKRIOUES,  JJ.,  not  par^ 
ticipatlng.    WHITE,  dissents. 

On  Extension  of  Opinion. 
HILI^  J.  [12]  Upon  petition  fur  extension 
of  (%>inIon  by  some  of  the  appellees  ami  foi- 
reh earing  by  others.  It  la  urged  u|)oii  behalf' 
of  some  of  the  ai^)ellee8,  as  this  salt  was  In- 
stituted in  iMirt  to  procure  a  oonstruction  of 
the  will,  that.  In  considering  the  portion 
of  the  juc^ent  which  pertains  to  the  in- 
crease or  Increment  awarded  to  the  life  boi- 
eflclarles,  we  should  place  a  construction 
upon  the  language  in  the  will  which  reads: 
"I  enjoin  upon  my  said  executors  to  dis- 
tribute fully  and  carefully  the  total  net 
annual  Income  and  increment  of  my  estate 
to  the  persons  and  in  the  time  and  manner 
herein  provided  and  so  as  to  avoid  the  ac- 
cumulation in  their  hands  of  property  and 
assets  In  excess  of  the  total  value  of  the 
property  and  assets  that  shall  originally 
come  to  them  under  this  will."  In  view  of 
a  new  trial  or  continued  litigation  upon  this 
subject,  we  have  thought  it  proper  to  do  so. 
A  reading  of  the  original  opinion  will  dis- 
close that,  in  passing  upon  the  question  of 
Increment,  we  accepted  without  discussion 
the  meaning  given  to  tbe  word  by  tbe  tes- 
tator In  the  above  paragraph.  When  this 
paragraph  Is  considered  in  connection  with 
the  other  .portions  of  the  will,  which  em- 
powers the  executors  In  their  discretion  to 
sell  and  dispose  <tf  all  or  anj  part  of  the 
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property,  both  real  ani  personal,  and  to  re- 
invest the  proceeds  In  productive  secnrttlea 
or  Improved  productive  real  estate  aa  they 
may  deem  safe,  there  ought  not  to  be  any 
contention  over  IL  Unless  the  force  of  this 
language  Is  to  be  eliminated,  It  follows  that 
the  life  beneficiaries  are  entitled  to  receive 
from  the  executors  both  the  Income  and 
auy  Increase  in  the  total  value  of  the  ^tate 
above  its  value  at  the  time  it  came  into  their 
hands.  They  are  the  only  ones  (except  in 
case  of  the  death  of  one  of  them)  to  whom 
the  executors  could  distribute  the  increment 
80  as  to  avoid  the  accumulation  in  their 
hands  of  property  In  excess  of  the  total 
value  of  the  property  and-assets  that  orig- 
inally came  to  them  under  the  will.  This 
was  unquestionably  the  intention  of  the  tes- 
tator. It  could  not  apply  to  the  residuary 
legatees;  as  to  them  (as  there  used)  it  would 
be  meaningless,  for  the  reason  that,  at  the 
time  they  are  to  receive  anything  (»cept  in 
case  of  the  death  of  one  of  the  fathers),  it 
provides  for  a  distribution  of  the  total  es- 
tate among  them,  but  not  for  any  increment 
or  Increase  alone.  When  they  are  thus  to 
receive  the  estate,  nothing  is  to  be  left  to 
accumnlate  In  the  hands  of  the  executors. 
The  reason  for  the  reversal  of  the  award  of 
$10,000  allowed  as  Increment  was  because 
no  such  an  issue  was  raised  by  the  pleading, 
and  no  such  case  tried,  and  because  the  court 
did  not  deal  with  the  estate  In  solido,  which 
is  the  general  rule  In  such  cases.  This  rule 
is  specially  applicable  here,  where  It  Is  possi- 
ble for  the  ^ecutors  not  to  be  possessed  of 
any  of  the  original  property  which  came  in- 
to their  hands,  and  where  the  executors  are 
fflijolned  (which  makes  it  their  duty)  to  dis- 
tribute to  the  life  beneficiaries  the  net  an- 
nual income  and  increment  of  the  estate  so 
as  to  avoid  the  accnmnlatlon  in  their  hands 
of  property  and  assets  in  excess  of  the  total 
value  of  the  property  and  dssets  that  or^- 
Inally  came  to  than  nndn  the  will. 

We  adhwe  to  our  former  views  In  aU 
matters  covered  by  the  original  oplnioiL 

The  petition  for  rehearing  la  denied. 


TUCKERMAN  et  aL  T.  CURRIER  et  ah 
(Supreme  Court  of  Colorado.    Deo.  9,  1912.) 

Appeal  and  Ebbos  ({  69*)— Obdbbs  Appxal- 
ABLS— Removal  ov  TteuBrrKis— Afpoini- 
UEtrv  OF  Receivbb. 

An  order  removiag  tmsteea  of  a  decedent's 

estate,  and  appointing  a  receiver  therefor,  prior 

to  iioal  judgment.  Is  reviewable  on  writ  of  error. 
[Ed.  Note.— For  other  cases,  aee  Appeal  and 

Error,  Cent  Dig.  U  352-366;  Dea  Dig.  f  68.*} 

White,  dbsentlng. 

En  Banc.  Error  to  District  Ootut,  Weld 
Coanty;  Lonls  W.  Cunningham,  Ind^ 

Salt  by  Mary  B.  Gnrrier  and  others  against 
James  Tudcerman  and  another.    From  an 


order  removing  defendants  from  their  offlco 
as  trustee  of  the  estate  of  Warren  Currier, 
deceased,  and  appointing  a  recover  ther& 
for,  they  bring  ernnr.  Beversed  and  re- 
manded. 

James  W.  McCreery,  of  Greeley,  for  plain- 
tiffs In  error.  Charles  D.  Todd,  of  Gred^, 
R.  T.  McNeal,  and  Charles  B.  Brock,  of 
Denver,  for  defendants  in  error. 

HIIX,  J.  This  writ  of  error  la  between 
the  same  parties  and  Involves  one  phase  of 
the  contention  covered  by  case  No.  6.085, 
James  Tuckerman  et  al.  v.  Mary  B.  Currier 
et  al.,  129  Pac.  210,  decided  at  this  term.  Its 
object  was  to  secure  a  reversal  of  the  order 
removing  the  plaintiffs  In  error  from  (as  the 
order  states)  acting  as  trustees  of  the  Cur- 
rier estate  and  in  the  appointment  of  a  re- 
ceiver therefor.  This  order  was  made  some 
time  prior  to  the  rendition  of  the  final  judg- 
ment in  the  case  upon  the  many  other  ques- 
tions involved.  A  supersedeas  was  granted 
Hie  only  separate  contention  here  made  Is 
that'  the  order  removing  the  plaintUTs  In  er- 
ror and  appointing  a  receive  Is  interlocn- 
tory  and  not  final,  and  that  a  writ  of  error 
win  not  lie  to  review  such  order,  for  whldj 
allied  reasons  a  motion  was  made  to  quash 
the  supersedeas  and  writ  and  dismiss  the 
action.  Upon  hearing  this  motion  was  de- 
nied. All  other  questions  are  covered  In 
the  other  opinion. 

For  the  reasons  there  stated,  the  Judgment 
of  the  trial  court  in  the  removal  of  the 
plaintiCFs  In  error  and  in  the  appointment  of 
the  receiver  Is  reversed,  and  the  cause  r» 
manded. 

Reversed  and  remanded. 

MUSSEB  and  6ARRIGUES,  JJ.,  not  par- 
tldpattng.   WBITB,  J^  dlssenta. 


STOCKMAN  V.  LEDDY.  State  Auditor. 
(Supreme  Court  of  Colorado.  Dec.  9,  l9l2.) 

1.  CowarrrunoNAL  Law  (|  42*) — ^Pkbsons 
ENTiTLBn  TO  Baisb  ConBKmmoHAi.  Qus»- 

HONS. 

The  state  Auditor  may,  In  a  suit  to  compel 
his  obedience  to  a  statute  providing  for  bis 
drawing  warrants  payable  oat  of  pablie  funds, 
question  Its  constitotioiiality. 

[Ed.  Note.~For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  39,  40;  Dec  Dig.  |  42.*1 

2.  Watebs  Ann  Watb  ObuBssa  ({  3*)— Titu 
TO  Watbbs  of  Stbeaus  nr  Statb. 

The  waters  of  the  natural  streams  In  the 
state  are,  aa.declared  in  Const  art  16,  S  6,  the 
proper^  of  the  state;  and  its  right  to  their 
dlstribudon  and  control  within  its  borders  is 
free  fnnn  Interference  by  any  other  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Conrses,  Cent  Dig.  1 1 ;  Dee.  Oig.  %  8.*] 

3.  States  (S  114*)— Appbopmatiobs— Powna 

OP  I^OIBLATUEB. 

The  General  Assembly  has  power  to  males 
an  appropriaticm  to  protect  the  rightSvof  the 
Btete  m  Its  natoral  streams  and  the  waters 
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thereof,  and  tiie  interest  of  ita  dtiaena  acqolred 
themuider. 

[Bd.  Note.— For  other  caiea.  Me  States,  Cent 
Dig.  I  113;  Dec.  Dig.  |  Ui*! 

4.  OONSTITUTIONAL    IiAW    (|  S8*>— ^GISLA- 
TITB  P0WEB8— ENCBOAOHiaNT    ON  BXECU- 

Laws  1911,  p.  671,  in  making  a  joint  com- 
mittee of  members  of  the  S^uite  and  House  to 
conduct  an  InvestiKation,  on  which  the  commit- 
tee should  come  to  a  conclusion  and  act  in  the 
matter  of  prosecuting  or  defending  actions  for 
the  benefit  of  the  state,  confers  ezecntive  power 
on  a  collection  of  its  own  members,  In  contra- 
vention of  Const  art  8. 

[Ed.  Note. — For  other  casea,  see  Gonstitution- 
ftl  Law,  Gent.  Dig.  H  80-8S;  Dec.  Dig.  |  68.*] 

Shi  Banc.  Error  to  District  Court,  City 
and  Gountar  of  Denver;  Greeley  W.  WUt- 
foTd,  Judge. 

Mandamus  by  Louis  B.  Stockman  against 
Hicbad  A.  Leddy,  State  Auditor.  Writ  de- 
nied, and  plaintiff  brings  error.  Afflimed. 

Elliott  &  Bardwell  and  Roy  G.  Hecoz, 
both  of  Denver,  for  plaintiff  in  error.  Ben- 
jamin Gidfflth,  Atty.  Gen.,  and  Philip  W. 
Mottaeralll,  Asst.  Atty.  Qea.,  for  defendant 
In  error. 

GAHFBELL,  O.  3.  Tbe  immediate  object 
of  this  action  in  mandamus  by  Stockman 
against  the  Aodltor  of  State  Is  to  compel  tbe 
latter  to  issue  to  btan  a  warrant  in  the  sum 
of  950.76  for  sezrlces  which  he  rendered  to 
a  Joint  leglslatlTe  comodttee  created  by  an 
act  of  our  General  Assembly.  Session  Laws 
of  1911,  p.  671,  c  227.  The  Xffindpal  pur- 
pose of  tbe  action,  bowerer,  appears  to  be  to 
determine  the  constitutionality  of  tbe  stat- 
ute. The  first  section  creates  a  Joint  legis- 
lative committee,  "consisting  of  tbree  mem- 
bers of  the  Senate  and  three  members  of  the 
House  of  Bf^res^tatlvea,"  the  app<^tment 
of  whom  is  to  be  "by  tbe  reE^MCtive  presid- 
ing officers  thereof,  to  Investigate  the  acts 
and  claims  of  the  Interior  Department,  the 
Beclauatlon  Service,  and  tbe  Forest  Serv- 
ice of  the  Federal  Government,  and  to  as- 
cotain  whether  or  not  the  right  of  this 
state  to  control  the  distribution  of  tbe  wa- 
ters thereof  within  its  borders  Is  there- 
by In  any  way  unlawfully  limited  or  Inter- 
fered with  or  infringed  upon,  or  about  to  be 
Interfered  with  or  Infringed  upon;  to  inves- 
tigate and  determine  what  dalms  are  made 
by  or  upon  behalf  of  any  state  or  corpora- 
tltm  or  Individual  thereof  to  the  waters 
of  any  stream  or  streams  originating  In  or 
flowing  in  the  state  of  Colorado  to  the  detri- 
ment of  the  Intereste  of  this  state  and  the 
citizens  thereof  or  the  approprlators  and 
users  of  said  waters;  and  to  examine  Into 
all  matters  by  which  the  state's  right  to  con- 
trol the  waters  thereof  may  be  affected." 
By  aectlcai  2,  the  committee  may  "authorize 
tb0  prosecution  or  defense  of  sudi  action  or 
actions  as  It  may  deem  prop^  to  determine 
or  to  protect  the  rights  of  tbe  state  in  the 
matters  aforesaid,  and  to  employ  counsel 

«Por  other 


therefor;  and  to  employ  counsd  to  assist 
In  the  conduct  of  any  private  suit  or  suits 
now  pending  or  hereafter  be^rnn  in  which  any 
material  question  as  to  the  rights  of  the 
state  may,  in  the  Judgment  of  said  committee, 
be  Involved  and  properly  determinable;  and 
said  committee  may  employ  counsel  to 
advise  It  as  to  the  l^al  questions  involved 
In  such  investigations."  Section  3  makes 
the  Attorney  General  ex  officio  a  member  of 
the  committee,  to  whom  Is  given  the  super- 
vision of  all  actions  or  proceedings  directed 
by  said  committee  to  be  brought  In  behalf 
of  the  state  or  in  which  the  state  shall  Inter- 
vene under  the  provisions  of  the  act,  and  he 
shall  be  assisted  by  the  counsel  employed  by 
the  committee.  Section  4  confers  upon  tbe 
committee  snch  power  as  will  enable  it  to  ac- 
complish its  contemplated  work.  By  sec- 
tion 5  the  committee  Is  required  to  make  a 
report  of  its  acts  to  the  Qovernor  and  a  simi- 
lar report  to  the  next  General  Assembly. 
Section  6  makes  an  appropriation  of  (50,000, 
"which  said  fund  shall  be  subject  to  the  use 
and  disposal  of  said  committee,  and  the  Au- 
ditor of  State  shall  draw  warrants  there- 
for upon  vouchers  approved  by  said  com- 
mittee and  signed  by  tba  chairman  and  sec- 
tetary  thereof." 

Some  questions  of  minor  Importance,  such 
as  the  sufficiency  of  the  alternative  writ  un- 
der the  previous  decisions  of  this  court,  are 
argued ;  but.  In  view  of  our  conclnslon  as  to 
the  soundness  of  the  act,  they  will  not  be 
considered. 

[1]  As  preliminary  to  the  main  discussion, 
we  note  the  point  made  by  philntiff  that  the 
State  Auditor  may  not  question  the  constitu- 
tionality of  this  act  in  a  mandamus  action. 
It  Is  familiar  learning  that  a  person  may 
not  atteck  a  stetute  on  the  ground  of  Ito  un- 
constitutionality, whose  right  it  does  not  af- 
fect, and  who,  therefore,  has  no  Interest  in 
d^eatlng  it;  but  this  court  has  said.  In  ac- 
cordance with  Qie  wel^t  authority,  that 
where  a  stetute  prescribes  a  duty  to  be  di- 
rectly performed  by  a  ministerial  or  execu- 
tive officer,  as  a  disbursing  officer  of  the 
treasury,  or  an  auditor  charged  with  the  duty 
of  issuing  warrants,  payable  out  of  public 
revenues,  he  may  raise  the  constitutional 
objection  when  an  action  Is  brought  against 
him  to  compel  his  obedience  to  it  Newman 
V.  People,  28  Colo.  800-811,  47  Pac  27& 
See,  also,  a  well-Consldered  case.  Stete  v. 
Candland  et  aL,  86  Uteh,  406,  104  Pac.  280, 
24  U  B.  A.  (N.  S.)  1260^  140  Am.  St  Bep. 
884. 

[i,  I]  Then  are  two  principal  questions 
for  decision;  First,  may  the  General  Assem- 
bly, out  of  the  public  revenues,  appropriate 
money  for  the  purpose  of  protecting  or  de- 
fending Its  rights,  or  those  of  Ite  citizens.  In 
the  waters  of  tbe  natural  streams  of  the 
state;  and,  second,  can  the  appropriation  in 
this  act  be  upheld,  or  Is  it  In  contravention 
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of  our  Constitutloi),  as  an  attempt  by  tbe 
General  Assembly  to  confer  purely  executive 
power  CD  a  body  or  committee  composed  en- 
tirely of  Its  own  members?  That  the  Gen- 
eral Assembly,  wUch,  under  onr  Constitution, 
Is  the  represeutatlTe  of  the  people  in  making 
laws,  has  tbe  power,  and  la  charged  with 
the  duty,  to  protect  the  state's  Interest  in 
tbe  natural  streams  of  this  state,  cannot  be 
questioned.  The  general  purpose  which  tbe 
General  Assembly  had  In  mind  In  passing 
this  act  Is  not  only  praiseworthy,  but  strict- 
ly within  tbe  range  of  legislative  action. 
From  the  very  beginning  of  settlement  In 
Colorado  territory,  and  In  other  arid  regions 
of  the  West,  Irrigation  has  been  recognized 
by  federal  and  state  legislation,  by  the  deci- 
sions of  the  federal  and  state  courts,  and  by 
the  people  directly  Interested,  as  the  de- 
clared public  policy.  These  decisions  need 
not  be  cited.  They  are  abundant  In  sec- 
tion 6  of  article  16  of  our  state  Constitution 
as  originally  Adopted,  tbls  public  policy  Is 
tbns  tersely  expressed:  "Tbe  water  of  every 
natural  stream,  not  heretofore  appropriated, 
within  the  state  of  Colorado,  is  hereby  de- 
clared to  be  tbe  proper^  of  the  public,  and 
the  same  is  dedicated  to  tbe  use  of  tbe  peo- 
ple of  the  state,  subject  to  appropriation  as 
hereinafter  provided."  Other  sections  of  the 
same  article  make  such  provision.  This  lan- 
guage Is  both  emphatic  and  clear.  It  Is  the 
voice  of  the  people  who  ratified  the  Constitu- 
tion, and  declares  for  all  time  the  pabllc 
policy  of  this  state  wbtcb  theretofore  had 
been  recognized  by  all  the  departments  of 
tbe  dual  governments.  The  statutes  which 
were  enacted  by  the  earlier  sessions  of  onr 
General  Assembly  to  carry  out  the  provisions 
of  this  section  provide  an  elaborate  and  sys- 
tematic scheme  for  the  distribution  of  the 
waters  of  the  state  to  tiiose  entitied  to  their 
use.  The  state  has  never  relinquished  its 
right  of  ownership  and  claim  to  the  waters 
ot  onr  natural  streams,  though  It  has  grant- 
ed to  Its  citizens,  upon  prescribed  oondl* 
tlons.  the  right  to  tbe  use  of  snch  waters 
for  beneficial  purposes  and  within  its  own 
bonndarles.  The  property  right,  however, 
In  the -natural  streams,  and  tbe  waters  flow- 
ing therein,  has  never  been  renounced  or  re- 
llnqnlsbed  the  state,  and  it  has  at  all 
times  asserted  not  only  Its  right  of  owner- 
ship, but  the  unrestrained  right,  within  Its 
own  boundaries,  to  distribute  its  waters  to 
those  who  have,  under  its  authority,  acquir- 
ed, by  perfected  appropriations,  the  right  to 
their  use. 

This  Constitution  of  ours  was  raUfled  and 
adopted  by  tbe  legal  voters  of  the  state  In 
accordance  with  the  conditions  prescribed  by 
the  enabling  act  of  Congress,  and  1^  Presi- 
dent of  the  United  States  In  bis  proclamation 
admitting  Colorado  into  the  Union  found  the 
fact  to  be  that  the  fundamental  condltlcHis 
Imposed  by  Congress  on  the  state  of  Colorado 
to  entitle  it  to  such  admission  had  been  com- 
plied with.  Congress,  in  passing  the  enabling 


act,  and  tbe  President,  in  issuing  his  procla- 
mation, were  aware  of  the  exlsUng  physical 
conditions  and  of  tbe  topography  and  geog- 
raphy of  the  state.  The  federal  government, 
by  its  lawmaking  and  executive  bodies,  knew 
that  tbe  natural  streams  of  this  state  are.  In 
fact,  nonnavlgable  witliin  its  territorial  lim- 
its, and  practically  all  of  them  have  their 
sources  within  Its  own  boundaries,  and  that 
no  stream  of  any  importance  whose  source  is 
without  those  boundari^  Sows  into  or 
through  this  state.  The  entire  volume  of 
these  streams  is  therefore  made  up  of  rains 
and  snows  that  fall  upon  tbe  surface  of 
lands  included  within  the  exterior  lines  of 
this  state  and  of  springs  which  Issue  from 
the  earth  within  the  same  area.  Such  being 
the  peculiar  conditions,  the  state  was  Justi- 
fied in  asserting  Its  ownership  of  all  the 
natural  streams  within  Its  boundaries.  When 
Colorado  was  admitted  Into  the  Union  with 
such  a  Constitution,  the  federal  government, 
through  its  lawmaking  and  executive  depart- 
ments, thereby  recognized  and  confirmed  such 
right  of  ownership  as  belonging  to  the  state 
In  its  sovereign  capacity.  We  therefore  find 
It  to  be  not  only  that  our  state  Constitution 
and  pertinent  statutes,  but  the  decisions  of 
the  courts  and  duly  announced  public  policy, 
all  are  in  accord  on  the  proposition  to  which 
the  federal  goveroment  has,  as  we  have  just 
shown,  given  its  consent  that  the  waters  of 
the  natural  streams  of  this  state  belong  to 
the  people,  to  the  state,  in  Ite  sovereign  ca- 
pacity, and  that  its  right  to  their  distribu- 
tion and  control  within  Its  borders  is  £ree 
from  any  Interference  by  any  other  sover- 
eignty. 

Tbere  Is  nothing  in  Lamson  v.  Yailes,  27 
Colo.  201,  61  Fac.  231,  at  all  inconsistent 
with  this  conclusion.  In  that  case  this  court 
declined  to  pass  on  the  question  whldb  Is 
involved  In  the  pending  action,  because  It 
was  not  necessary  to  the  decision  of  that 
controveray.  This  court,  by  then  withhold- 
ing expression  of  opinion,  did  not  Intend  to 
intimate,  and  did  not  intimate,  that  this  state 
did  not  have  fttll  control  over  ite  natural 
streams  and  the  distribution  of  tb^  waters. 
The  right  of  Congress  to  regulate  and  con- 
trol navigable  interstate  streams  and  the  Ju- 
risdiction of  the  Supreme  Court  of  the  Unit- 
ed States  to  determine.  In  a  controversy  be- 
tween two  or  more  sovereign  states  ow  the 
waters  of  an  Interstate  stream,  wbetlier  they 
are  reasonably  exerdslng  th^  Inherent  pow- 
ers of  sovereignty,  are  not  overlodteed  or 
questioned  by  us ;  but  these  conslderatlonB  do 
not,  for  the  reasons  above  stated,  aifect  or 
bear  upon  the  right  <^  ownership  and  con- 
trol by  Colorado  of  Its  own  natural  streams, 
and  ite  power  and  authority  to  regulate  t3ie 
distribution  of  their  waters,  within  Ito  own 
territory,  for  beneficial  purposes.  We  find 
nothing  hi  United  States  v.  Rto  Grande  Irri- 
gation Co.,  174  U.  S.  690.  IB  Sup.  Ot  770. 
43  L.  Ed.  1136,  Kansas  v,  Colorado.  206  U. 
&  46,  27  Sup.  CL  665.  01     Ed.  056.  Blckey 
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t-  A  C.  Co.  T.  Miner  ft  Lax,  218  U.  S.  258, 
31  Sup.  Ct  11.  54  L.  Ed.  1032,  Bean  T.  Mor- 
ris, 221  U.  S.  485,  31  Sup.  Ct  703,  66  L.  Ed. 
821,  or  In  any  other  case  tliat  has  been 
broagbt  to  our  attention,  whlcb  militates 
against  our  conclusion,  when  these  cases  are 
considered,  as  they  should  t>e.  In  connection 
with  the  fttets  on  which  they  were  determin- 
ed. We  therefore  conclude  that  the  General 
Assembly,  in  order  to  protect  the  rights  of 
the  state  In  our  natural  streams  and  their 
waters,  and  the  interests  wtiich  Its  citizens 
have  acquired  thereunder,  may  make  a  valid 
appropriation  of  money  for  the  purpose  of 
protecting  and  defending  them. 

[4)  This  decision,  however.  Is  not  conclu- 
Bive  as  to  the  validity  of  the  appropriation 
made  by  the  act  under  consideration.  It  will 
be  observed  that  there  Is  no  pretense  by  the 
General  Assembly  that  the  investigation 
which  It  authorizes,  and  the  ascertainment 
of  facta  which  It  proposes,  are  to  aid  It  In 
future  legislation,  or  to  assist  it  In  its  legis- 
lative capacity  In  supplying  a  remedy  for 
some  existing  evil,  or  to  furnish  such  Infor- 
mation as  a  guide  to  the  Attorney  General, 
or  some  other  appropriate  officer  of  the  exec- 
utive department,  in  the  performance  of  his 
duties  in  carrying  out  the  legislative  man- 
date. There  can  be  no  question  that  It  Is 
competent  for  the  General  Assembly  to  au- 
thorize such  an  Investigation  to  be  made  by 
its  own  members  for  such  purposes  and  to 
ai^roprlate  money  to  defray  the  necessary 
expenses  thereof.  But  tliat  is  not  the  case 
we  are  considering.  The  General  Assembly, 
It  Is  tme,  purported  to  make  an  appropria- 
tion; but  that  appropriation  Is  for  the  pur- 
pose of  condncting  an  Investigation  by  a 
committee  of  its  own  memt>ers,  so  that  the 
committee  itself  might  reach  a  conclusion  as 
to  what  action  it  should  deem  proper  to  take 
to  protect  existing  property  rights  of  the 
state.  In  otb6r  words,  the  General  Assembly 
not  only  passed  an  act — that  Is,  made  a  law 
—but  It  made  a  Joint  committee  of  the  Sen- 
ate and  the  House  as  its  executive  agent  to 
carry  out  that  law.  This  is  a  clear  and  con- 
splcnons  instance  of  an  attempt  by  the  Gen- 
eral Assembly  to  ctmfer  execnttre  power  up- 
on a  collection  of  Its  own  members.  This  Is 
contrary  to  article  8  of  our  Constitution, 
which  reads:  "Ttie  powers  of  the  govern- 
ment of  this  state  are  divided  Into  three  dis- 
tinct departments — the  legislative,  executive 
and  Joffictel — and  no  person,  or  collection  of 
persons,  charged  with  the  exercise  of  powers 
properly  bel(mging  to  one  of  these  depart- 
moits  shall  exercise  any  power  properly  be- 
ItHiglng  to  dther  of  the  others  except  as  In 
this  Constltntion  expressly  directed  or  per- 
mitted.** It  Is,  of  course/  in  the  affairs  of 
soremment,  not  always  easy  to  distinguish 
between  execntlre,  legislative,  an^  judicial 
power,  and  it  sometimes  happens  that  power 
properly  belonging  to  one  departmrait  Is  ex- 


ercised by  another  department,  but  properly, 
and  only,  as  an  incident  to  Its  own  legitimate 
functions.  The  attempt  here,  however,  un- 
disguised. Is  to  confer  purely  executive  pow- 
er upon  a  collection  of  members  of  the  leg- 
islative department 

Counsel  have  dted  na  to  several  previous 
acts  of  our  General  Assembly,  which  they 
claim  to  be  similar  to,  and  precedents  for, 
the  present  one.  It  will  be  found,  in  every 
case,  that  the  duty  of  carrying  out  the  act 
was  imposed  on  the  Attorney  General,  or 
some  other  office  of  the  executive  depart- 
ment, and  the  appropriation  was  made  to 
defray  the  expenses  of  such  executive  officers 
In  executing  the  same.  The  General  Assem- 
bly might  well  have  authorized  the  Attorney 
General  to  expend  this  money  in  protecting 
the  rights  of  the  state  here  involved,  and,  if 
it  had  done  so.  and  the  act  In  other  respects 
had  been  within  the  omstttutional  limit,  no 
question  could  have  been  successfully  raised 
as  to  its  validity. 

The  legislative  committee  was  without 
power  to  control  this  appropriation,  and  the 
Auditor  of  the  state  was  right  in  refusing  to 
recognize  Its  claim  to  the  possession  thereof. 

The  district  court  took  the  same  view,  and 
Its  Judgment  Is  therefore  affirmed.  All  the 
Judges  cfmcnnlng. 


BOND  V.  BOUEK. 

(Supreme  Court  of  Colorado.    Dec  9.  1912. 
Rehearing  Denied  Jan.  6,  1913.) 

1.  Frauds,  Statute  or  ({  83*)— Sales— Con- 
tracts WITHIN  STATUTB— "CONTBACTB  FOB 
WOBK  Ann  Labob." 

A  contract  to  construct  an  article  accord- 
iox  to  another's  plans,  whether  at  an  agreed 
pnce  or  not,  is  a  contract  for  work  and  labor 
and  not  within  the  statute  of  fraods,  tboueh 
the  transaction  results  in  the  sale  of  the  article, 
BO  that  a  contract  by  plaintiff  to  manufacture 
and  deliver  to  defendant  a  soda  fountain  of  par- 
ticular dimensions  according  to  a  special  design 
furnished,  by  aasembling  the  various  parts  whteh 
were  procured  by  plaintUt  from  others,  was  a 
contract  for  work  and  labor  and  not  within 
the  statute. 

[Ed.  Mote.- For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  88  147-153 :  Dec.  Dig.  8  83.*] 

2.  Sales  (1  840*}— Reuedies  of  Vbhoob— 
Suit  fob  Pbicb. 

If  a  purchaser  wrongfully  refused  to  accept 
an  article  when  tendered,  such  as  a  soda  foun- 
tain, manufactured  to  bis  order  after  a  special 
design,  the  seller  may  elect  to  bold  the  property 
for  the  purchaser  and  recover  the  contract 
price ;  the  article  being  presumed  not  to  have  a 
market  value  because  of  it  being  made  specially. 

[Ed.  Note. — For  other  cases,  see  Seles,  Gent 
Dig.  88  927-942 ;  Dec.  Dig.  8  340.*} 

3.  Saias  (88  343,  344*) — Reubdibs  of  Selub 
— AcnoH  fob  Pbicb— Right  of  Action— Re- 
fusal OF  PaOPERTT. 

Though  a  contract  for  the  sale  of  a  chattel, 
such  as  a  soda  fountain,  provided  that  title 
should  not  pass  until  the  fountain  was  set  up 
and  accepted,  upon  tender  of  delivery  and  re- 
fusal, the  seller  may  sue  for  the  agreed  price: 
the  tender  coupled  with  ability  to  deliver  and 
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electitn  to  «»  vestliiK  title  in  the  porcbuer 
for  the  pnrposes  of  the  action. 

[Bd.  Note.— For  other  cases,  aee  Sales,  Cent 
Dig.  SS  947-055 ;  Dec.  Dig.  SI  S43.  344.*] 

Error  to  District  Court,  City  and  Gt»unt7 
of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  Frank  O.  Bourk.  doing  business 
as  the  American  Root  Beer  &  Supply  Compa- 
ny, against  Veal  D.  Bond,  doing  business  as 
the  Uncoln  Drug  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Harry  E.  Kelly  and  Charles  H.  Haines, 
both  of  Denver,  for  plaintiff  in  error.  John 
H.  Reddln  and  J.  R.  Allphln,  both  of  Den- 
ver, for  d^Iendant  In  error. 

BAII/BY*  J.  In  sabstanee  tb»  comidaint 
alleees  that  on  or  about  March  10;  1006, 
idalntiff  Bourk  enfeured  into  an  oral  agree- 
ment with  defendant  Bond,  to  manufacture 
and  deliver  to  the  latter  a  soda  water  foun- 
tain of  certain  dlmenHlonii  and  particular  de- 
sign, to  be  manufactured  by  A.  H.  ft  F,  H. 
Lln>i2U!ott,  ot  ndladelphia,  enept  the  mar- 
ble counter  and  base  and  the  supffirstructure 
and  wooden  base,  wblch  were  to  be  made 
by  the  Bnreka  Marble  Works  and  3.  P.  Paul- 
sen, respectlTely,'  Denver  flrma,  all  In  ac- 
cordance with  certain  specifications  furnish- 
ed by  the  Philadelphia  company;  that  de- 
fmdant  agreed,  in  payment  therefor,  to  de- 
liver to  the  plaintiff  a  certain  secondhand 
Boda  water  fountain  and  apparatus,  of  the 
agreed  value  of  $128,  and  the  sum  of  (030, 
$45  thereof  In  cash,  $140  thereof  on  d^r- 
ery  of  tlie  new  foontiUn,  and  the  balance  In 
equal  monthly  Installments  for  which  notes 
were  to  be  given,  payment  to  be  secured  on 
the  ftmntain;  that  defradant,  upon  tender  of 
the  new  founti^  refused  to  acceipt  It.  or 
pomlt  it  to  be  Installed,  or  to  make  the  cash 
payments  or  execute  the  notes,  or  to  in  any 
way  i>erf  orm  his  part  ot  the  agreement ;  and 
that  the  fountain  to  held  by  plaintiff  as  the 
proper^  of  the  defendant  Ihe  complaint 
also  sets  out  a  memorandum  agreement  in 
evidence  of  the  oral  one,  whl<^  on  Its  face 
appears  to  be  a  contract  between  A.  H.  ft 
F.  H.  Llpplncott  and  the  def«idant  It  was 
on  a  printed  form  used  by  the  Uppincotts, 
filled  tn  to  conform  to  the  alleged  agree- 
ment. It  is  further  averred  that  the  names 
A.  H.  ft  F.  H.  U|M)incDtt»  wbeneTer  they 
appear  therein,  should  be  erased  and  the 
name  of  the  plaintiff  inserted  in  lieu  thereof. 
Damages  were  prayed  at  the  agreed  price  of 
the  fountain.  The  defendant  admitted  that 
be  signed  the  memorandum  agreement  set 
out  in  the  complaint,  but  denied  that  It  was 
a  contract  with  plaintiff ;  also  admitted  that 
he  refused  to  deliver  the  old  fountain  or  ac- 
cept the  new,  or  to  permit  plaintiff  to  put 
It  up,  or  to  make  the  cash  payments  or  exe- 
cute the  notes,  and  denied  all  other  allega- 
tions.  The  second  defense  is  a  general  de- 


nial. The  third  defense  aDeges  noncompli- 
ance with,  and  noiyterfSormanoe  by  plaintiff 
of,  the  provislonB  of  Oie  agreement  The 
replication  pnts  in  lisae  all  new  matter  In 
the  answer.  A  Jury  fOund  for  the  plaintiff 
upon  the  issues  tendered,  and  assessed  his 
damage  at  $1,105.28,  being  the  contract  price 
with  Interest  Jndgmoit  was  entered  ac- 
cording, and  the  defendant  brings  the  ease 
here  for  review  on  error. 

Defendant  contends  that  there  was  no 
contract  between  himself  and  the  plaintiff, 
as  allied,  oe  at  all;  and  further,  that  If  the 
agreanent  set  out  In  the  complaint  Is  held 
to  be  between  plaintiff  and  defendant,  still 
there  was  a  failure  1^  plaintiff  to  perform 
the  cmditlons  thereof  binding  on  Mm^  and 
no  recovery  can  he  ivhdd. 

The  farj,  under  full  and  correct  instmc* 
ttons,  found  that  the  contract  was  made  by 
the  parties  as  alleged  la  the  complaint  and 
also  that  plaintiff  had  folly  complied  with 
Itn  terms,  completed  the  fountain  according 
to  spedflcations,  offered  to  d^ver  the  same 
within  the  time  spedfled  and  srt  it  np  as  re- 
quired by  the  agreement  These  flndli^ 
hsTe  ample  support  in  the  erldence,  and  are 
conclusive  on  review.  So  that  it  most  be  ac- 
cepted as  settled  that  the  contract  is  as  set 
forth  plaintiff,  and  that  he  bad  folly  com- 
piled, ot  was  ready,  aUe  and  willing  to  com- 
ply, with  all  of  its  proTisions  binding  on  him. 

[1]  It  is  urged  that  there  can  be  no  recov- 
ery, because  there  was  no  sufficient  written 
agreement  between  the  parties,  as  required 
by  the  statute  of  frauds,  that  every  contract 
for  a  sale  of  "goods,  chattels  w  (hlngs  in 
action"  for  the  price  of  $50  or  more  shall  be 
void  unlMs  a  note  or  memwandum  thereof 
be  made  in  writing  and  subscribed  by  the 
parties  to  be  charged  therewith.  Is  the  con- 
tract within  the  statute  of  frauds? 

The  fountain  which  the  plaintiff  agreed  to 
manufacture  and  d^ver  was  of  particular 
dimensions  and  finished  after  a  apedal  de- 
sign furnished  by  a  third  party.  It  does  not 
appear  that  it  was  sudi  an  arUde  as  the 
l^alntiff  manufactured  or  produced  tar  gen- 
eral trade  purposes,  nor  does  It  ajsiear  that 
he  manufactured  such  an  article  in  the  ordi- 
nary and  usual  course  of  business.  The 
wood  work  was  to  be  furnished  tor  one  par- 
ty, the  marble  work  by  another,  and  the 
working  parts  by  still  another ;  aU  of  whldi 
plaintiff  contracted  to  assemble  and  deliver 
to  the  d^endant  la  the  form  ot  a  complete 
new  soda  water  fountain  after  a  special  de- 
sign, peculiarly  adapted  for  the  use  to  wbldi, 
and  In  the  place  wiiere,  defendant  had  plan- 
ned  to  put  It  The  prevailing  rule  in  Amer- 
ican courts  is  that  an  agraemoit  by  (me  to 
construct  an  artlcje  parUeularly  for  and  ac- 
cording to  the  plans  of  another,  whether  at 
an  agreed  price  or  not  althou^  the  transac- 
tion is  to'  result  in  a  sale  <tf  the  article,  is  a 
contract  for  work  and  labor.  The  contract  is 
for  the  manufacture  and  sale  of  a  thing  made 
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to  suit  the  fancy  and  serre  tbe  particular 
conrenlence  and  puipoM  of  -  the  defendant, 
without  a  market  value  tor  use  In  general 
trade,  and  therefore,  although  the  agreement 
might  result  In  the  production  and  sale  of 
a  chattel.  Is  one  for  work  and  labor,  and  not 
within  the  statute  of  frauds.  Hlentz  v.  Burk- 
hard,  29  Or.  55,  43  Pac.  866,  31  L.  R.  A.  508, 
64  Am.  St  Rep.  777;  Flynn  t.  Dougherty.  01 
Cal.  669,  27  Pac.  1080,  14  L.  R.  A.  230;  God- 
dard  v.  Binney,  115  Mass.  450,  16  Am.  Rep. 
112;  Heincke  t.  Falk,  &S  Wis.  427,  13  N.  W. 
U5,  42  Am.  Rep.  722;  Gross  t.  Heckert,  120 
Wis.  314,  97  N.  W.  952;  Forsyth  v.  Mann,  68 
Vt.  116,  34  Atl.  481,  32  I*  B.  A.  788;  Bird 
V.  Muhllnbrlnk,  1  Rich.  (S.  C.)  199,  44  Am. 
Dec.  247;  Donnell  v.  Heam,  12  Daly  (S.  T.) 
230;  Parker  t.  Bchenck,  28  Barb.  (N.  Y.)  38; 
HIggtos  T.  Murray,  73  N.  Y.  202;  Meyer  Bros. 
Drug  Co.  T.  McKlnney*  137  App.  Dlv.  541, 
121  X.  Y.  Supp.  845 ;  Mead  t.  Case.  33  Barb. 
(N.  Y.)  202;  Moore  r.  Camden  Granite  & 
Marble  Works,  80  Ark.  274,  96  S.  W.  1063. 
117  Am.  St  B«p.  87, 10  Ann.  Cas.  308;  Pratt 
T.  HiUer,  109  Mo.  78,  18  S.  W.  965.  32  Am. 
St.  6G6 ;  29  Am.  &  Eng.  Ener.  Law,  pp. 
964,  965;  20  C^C.  pp.  241,  242.  In  this  rlew 
It  becomes  unnecessary  to  determine  whether 
Uie  memorandum  r^eired  to  la  a  suffideut 
compliance  with  tbe  Teqinlrement  of  the  stat- 
nte  of  fxaiids  under  consideration. 

The  i^reemoit  before  us  la  clearly  dletln- 
gulahable  from  the  one  considered  In  the  case 
of  Ellis  T.  D.  Lw  A  O.  S.  R.  Go„  7  Colo.  App. 
3S2,  43  Pac.  467,  based  np<m  a  contract  to 
make  railroad  ties,  which  could  have  been 
boui^  in  the  open  market,  are  Tariously 
produced  and  wdd  In  tbe  Ordhiary  course  of 
trade,  and  such  as  are  In  use  by  railroad 
companies  generally. 

II]  The  court  Instructed  tbe  Jnry  that  the 
measure  of  damage  was  the  contract  price 
of  the  article  to  be  furnished,  to  wit,  $1,056, 
with  Interest  at  the  rate  of  six  per  cent,  per 
annum  from  May  10,  190S,  the  time  limit 
within  which  delivery  was  to  be  made.  The 
defendant  objects  to  this  Instruction  as  im- 
properly stating  the  rule^  The  plaintiff 
pleaded  and  proved  a  tender  of  the  property 
constructed  according  to  the  terms  of  the 
contract,  and  an  offer  to  set  It  up.  In  exact 
OHupllance  with  the  agreement,  and  the  jnry 
so  found.  He  also,  to  the  satisfaction  of  the 
Jnry,  established  his  ability  and  willingness 
to  do  this,  and  showed  that  the  only  reason 
for  faiiare  of  delivery  was  the  refusal  of 
tlie  defendant  to  permit  him  to  set  the  foun- 
tain up,  or  to  pay  for  or  receive  It  on  any 
terms  or  at  all.  The  plaintiff  then  and 
there  elected  to  hold  the  fountain  as  the 
property  of  the  defendant  and  sue  for  tbe 
contract  inrice,  and  gave  notice  accordingly. 
The  ntle  Is  practlcatly  universal  In  this 
country,  that  where  a  purchaser  refnses, 
without  legal  Justification,  to  accept,  whea 
tradmd,  an  artlde  manufactured  to  bis  or^ 
der,.  after  a  special  and  partlcukir  design, 
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the  vendor  may,  at  his  electlob,  hold  the 
property  for  the  purchaser  and  sue  for  re- 
covery of  the  contract  price;  such  article 
being  presumptively  without  a  market  value 
The  rule  here  announced  as  the  measure  of 
damage  is  Intended  to  be  limited  to  the  par- 
ticular  facts  of  this  case,  and  to  cases  in- 
volving a  like  or  kindred  state  of  facts.  The 
English  rule  Is  different,  and  has  been  fol- 
lowed in  two  or  three  of  our  states,  notably 
Maine  and  Vermont 

[S]  On  the  onntoition  that  no  title  passed 
to  the  defendant  the  vrelght  ot  authority  Is 
that  although  a  contract  for  a  sale  of  a 
chattel  provided  that  title  should  not  pass 
until  settlement  la  concluded,  and  it  Is  ac- 
cepted by  the  buyer,  still  after  a  tender  of 
delivery  tbe  seller  may  maintain  an  action 
for  tbe  agreed  price.  Tbe  tendw  of  dellv- 
eryand  decUon  to  sue  for  tlie  contract  price 
vests  title  in  the  defmdant  at  least  for  the 
purposes  of  an  action  like  this.  Defendant 
repudiated  Ills  omtract  when  be  notified 
plaintiff  that  he  would  not  receive  or  pay 
for  the  fixture,  and  would  not  permit  it  to 
be  put  up  in  bis  store;  and  he  waived  the 
conditions  that  the  payments  were  not  to  be 
made  or  the  notes  executed  until  tbe  fixture 
was  set  up.  Plaintiff  thereupon  was  entitled 
to  sne  for  the  contract  price,  without  refer- 
ence to  the  fact  that  the  apparatus. had  not 
been  set  up;  that  Is,  the  defendant  cannot 
take  advantage  of  tbe  nonperformance  of 
the  conditions  by  plaintiff  which  he  himself 
has  prevented  hUn  fulfilling.  Plaintiff  stands, 
and  at  all  times  has  stood,  ready  to  deliver 
the  fixture,  finished  and  set  up  precisely  as 
agreed  upon,  and  there  Is  no  apparent  sound 
or  valid  reason  why  he  ^ould  not  recover 
the  amount  which  the  defendant  specifically 
nndertook  to  pay  therefor.  Plaintiff  has  ob- 
tained from  tlie  Lipplncotts  the  working 
parts  of  the  fountain,  and  Paulsen  and  the 
Eureka  Marble  Works  have  carried  oat 
their  contracts  with  him,  and  he  has  either 
paid,  or  Is  obligated  to  pay,  for  the  work  ao 
done  and  materials  so  supplied.  Defendant 
is  not  liable  to  these  parties,  that  liability 
Is  solely  upon  plaintiff,  and  they  must  look 
to  him  for  their  respective  claims,  and  he 
In  turn  ought,  as  a  matter  of  common  fair- 
ness, to  be  saved  harmless  on  his  contract. 
Tbe  defendant  alone  Is  In  default;  he  luis 
deliberately  repudiated  bis  contract  to  the 
damage  of  plaintiff;  and  we  are  unable  to 
see  how  a  more  Just,  natural  or  proper  meas- 
ure of  that  damage  can  be  found  than  the 
amount  named  In  the  original  contract  and 
fixed  as  the  actual  value  to  the  defendant  of 
the  article  furnished.  Under  such  circum- 
stances substantial  Justice  can  only  be  done 
by  permitting  the  plaintiff  to  recover  the 
agreed  price,  whl^  Is,  in  ^Eect  simply  re- 
quiring tbe  defendant  to  live  Op  to  Us  con- 
tract If  the  def^dant  does  not  want  the 
property,  be  Is  at  liberty  to  protect  himself, 
should  be  desire  to  do  so,  by  disposing  of  It 
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and  that  burden  la  properly  upon  hlmi,  rath- 
er than  upon  the  plaintiff.  These  concla- 
slons  are  abnndaotly  supported  by  the  fol- 
lowing well-considered  casee:  Magnes 
Sioux  City  N.  ft  S.  Co.,  14  Colo.  App.  219, 
S9  Pac.  879;  Colo.  Springs  L.  S.  Co.  t. 
Godding,  20  Colo.  249,  38  Pac.  68;  Mitchell 
T.  Le  Clair,  165  Mass.  308,  43  N.  E.  117; 
Bookwalter  v.  Clark  (C.  C.)  11  Blss.  126,  10 
Fed.  793;  BaUentine  t.  Boblnson,  46  Pa. 
177 ;  Black  River  Lumber  Co.  t.  Warner,  93 
Mo.  874.  6  S.  W.  210;  Range  Co.  t.  Mercan- 
tile Co.,  120  Mo.  App.  438,  96  S.  W.  1040; 
Shawhan  r.  Van  Nest,  25  Ohio  St  490,  18 
Am.  Rep.  313;  Crown  Hill  Vinegar  &  Spice 
Co.  T.  Wehrs,  59  Mo.  App.  493 ;  Bement  t. 
Smith,  15  Wend.  (N.  X.)  493;  Schwarzer  t. 
Karsch  Brewing  Co.,  74  App.  DIv.  383,  77 
N.  T.  Supp.  719 :  Moore  T.  Potter,  156  N.  T. 
481,  50  N.  E.  271,  63  Am.  St  Rep.  692; 
Smith  T.  Wheeler,  7  Or.  49,  33  Am.  Rep. 
698;  Register  Co.  t.  Hill,  186  N.  C.  272.  48 
S.  D.  687;  American  Soda  Fountain  Co.  t. 
Gerrers'  Bakery.  14  Okl.  258,  78  Paa  115. 
2  Ann.  Cas.  818;  Meagher  Cowing,  149 
Mich.  416,  112  N.  W.  1074;  McCormick  Har^ 
vesting  Machine  Ga  v.  MaAert,  107  Iowa, 
340,  78  N.  W.  33;  Einkead  t.  Xmdi  (C  O.) 
182  Fed.  692;  Gaar,  Scott  ft  Co.  t.  Flesh- 
man,  88  Ind.  App.  490.  77  N.  S.  744,  78  N. 
E.  848;  -8  Sutherland  on  Damagea  &&  Bid.) 
I  649. 

The  Judgment  la  aflBrmed. 
MUSSBB  and  WHITER  JJ.,  concur. 


VAN  GORDOR  v.  VAN  GORDOR. 
(Sapreme  Court  of  Colorado.    Dec.  9,  1912. 
Rehearing  Denied  Jan.  6,  1013.) 

1.  DivoBCE  (I  286*)  — Appeal  — Alimort— 
Amount— DiscBETiON  ov  Coubt. 

The  decision  of  the  lower  'court  as  to  the 
amount  of  alimony  in  a  divorce  case  will  not 
be  disturbed  except  for  a  clear  abuse  of  discre- 

tlOD. 

[Hd.  Note. — For  other  cases,  see  Divorce, 
Gent  Dig.  SI  769.  770;  Dec.  Dig.  |  286.*] 

2.  Divorce  (f  240*)  —  Aumont— Amouwt  — 

DiSCBBTION  OF  COURT. 

An  award  of  $8,000  alimony  was  not  an 
abuse  of  discretioti  where  the  defeudant's  estate 
was  valued  at  from  (14,700  to  $35,000,  and  was 
accamttlated  during  the  married  life  of  31  years. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  fi|  676-678;  Dec.  Dig.  t  240.»1 

3.  DivoBCB  a  252*)-^i.iMoNT— Amount. 

Where  husband  and  wife  have  lived  to- 
gether until  she  is  unahle  to  perform  hard  labor, 
and  have  by  their  joint  labor  acquired  property 
sufficient  to  sapport  them  both  comfortably 
when  living  together,  and  she  Is  forced  to  seek 
a  separation  by  the  misconduct  of  the  husband, 
she  is  entitled  to  suflSdent  to  support  her,  living 
alone. 

[Ed.  Note.— For  other  cases,  see  Divorce^ 
Cent  Dig.  H  713-715;  Dec.  Dig.  |  252.*] 

Appeal  from  District  Court  Weld  County; 
James  E.  Qarrigues,  .Judge. 


Action  by  Hary  Evelyn  Van  Gordor  against 
Virgil  Van  Ckvdor.  Judgmait  lor  plaintiff, 
and  defendant  appeals.  Affirmed. 

H.  E.  Churchill,  of  Gre^ey,  for  apptflanL 
Jos^b  C  Ewing,  ot  OreeUgr,  for  appellee. 

BAILET,  J.  FlalntUr,  ftiKMillM  here,  com- 
menced this  suit  against  defendant  appel- 
lant here,  la  the  district  court  of  coun- 
ty, for  divorce  and  alimony,  badng  her  ^bt 
of  action  <Hi  three  groonds:  mrst,  that  flie 
defendant  bad  beoi  guilty  of  babitnal  dzimk- 
enness  tox  the  space  of  one  year  or  more; 
second,  that  he  had  been  guilty  of  extreme 
and  repeated  acts  oC  cruelty  toward  the 
plaintiff ;  and  third,  that  he  Imd  been  goiltj 
of  adultery.  The  case  was  tried  to  the  ooort 
without  a  Jury,  and  defendant  was  found 
guilty  of  otreme  and  repeated  acts  of  cru- 
elty toward  the  plaintiff,  and  of  adultery. 
A  decree  of  divorce  was  awarded  and  plain- 
tiff given  a  judgment  for  (8,000  as  perma- 
nent alimony,  also  $100  for  attorney  tees  In 
addition  to  $100  already  allowed  for  that 
purpose.  The  Judgment  was  made  a  lien 
ag^nst  the  real  estate  of  tike  defendant  aa- 
tU  witliiu  a  time  limit  he  should  give  a  legal 
and  sufficient  bond  on  appeal  to  the  Sninrane 
Court,  in  the  sum  of  $12,000;  wtaidi  bond  waa 
duly  filed  and  approved. 

From  tlie  Judgment  of  the  court  awarding 
alimony  the  defendant  brings  the  case  here 
upon  the  ground  that  such  award  Is  exces- 
dve.  contrary  to  law  and  not' sunwrted  by 
the  evidence.  The  evidence  taken  as  a  wliole 
shows  that  the  value  of  the  defeodanft  prop- 
erty, at  the  time  of  the  Judgmmt,  varied,  in 
round  numbers,  from  $20,000  to  $24,000,  ac- 
cording to  the  testimony  of  the  defendant 
and  his  witnesses,  .and  from  $37,000  to  $43.- 
000  upon  Uie  tesUmony  of  the  plaintiff  and 
her  witnesses;  that  the  propoty  consisted 
of  a  160-acre  ranch  with  water  rights,  grow- 
ing crops,  ordinary  farm  machinery,  live 
stock,  work  horses  and  the  like.  The  evl- 
deoce  showed  that  the  def^dant  waa  indebt- 
ed Id  the  sum  of  $9,000.  If  the  testimony  of 
the  plaintiff  be  takoi,  the  net  value  of  tlie 
defendant's  assets  would  be  $36,300,  one- 
half  of  which  would  be  $17,650.  According 
to  the  testimony  of  the  witness  Holland, 
Sworn  In  behalf  of  plaintiff,  the  net  value  of 
the  defendant's  assets  was  $30,000,  one-half 
of  which  would  be  $15,000.  According  to 
the  estimate  of  the  witness  Farr,  called  byt 
the  defendant,  the  net  value  <tf  the  latter'a 
estate  was  $14,700,  onfr^ialf  of  which  would 
be  $7,360. 

[1]  It  Is  well  established  that  the  amount 
of  alimony  to  be  avrarded  in  divorce  pro- 
ceedings is  in  the  sound  discretion  of  the 
trial  court,  and  an  appellate  tribunal  will 
not  review  that  decision  unless  a  clear  abuse 
of  such  discretion  has  been  shown.  Boggs 
V.  Boggs,  46  Ind.  App.  307,  90  N.  EL  1010; 
Gussmau  v.  Gussman,  140  Ind.  433,  30  N.  E. 


•For  ot&er  oasas  sc«  tarns  toplo  and  section  NUKBBR  la  Dse.  Dig.  *  Am.  Dtg,  Key-Ha  Bart w  *  Bap'r  laavMF 
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818;  and  BmA  t.  Bead.  28  Utah.  297,  78 
Pat  671  The  role  im  stated  by  Justice  Mc- 
carty, 1b  Oie  iase  o£  Bead  v.  Bead,  snmra, 
as  foUowi: 

"The  awarding  of  alimony  and  fixing  tbe 
amonnt  thereof  are  qoestiozis,  the  determlua- 
tkm  of  wblch  rests  within  the  sound  dlscre- 
tlfm  of  tb»  trial  coort;  and,  unless  It  is 
made  to  sroear  that  there  has  been  an  abuse 
ot  discretion  on  the  part  the  coort  In 
dealing  with  one  or  both  of  these  onestlons, 
Us  Jndgnoiis  and  orders  granting  or  fixing 
the  alimony  will  not  be  disturbed." 

[2]  We  have  carefidly  examined  all  of  the 
evidence,  and  reach  the  confldent  conclusion 
that  It  ump]y  8ai»port8  fbe  award,  from 
the  testimony  of  the  defendant,  which  in  the 
very  nature  of  things  Is  golte  as  fftvorable 
to  hlmsdf  as  it  could  be  nuide,  It  KppeaxB 
that  the  net  nine  of  his  estate  was  114,700, 
one-halt  of  whldh  would  be  |7,SS0,  only  $650 
less  than  the  alimony  actually  decreed.  Un- 
der the  well  established  rule  that  appellate 
tribunals  will  not  disturb  Judgmoits  based 
on  conflicting  testimony,  where  there  is  suf- 
ficient in  the  record  to  suHMirt  it,  the  award 
of  alimony  here  should  stand,  as  the  discre- 
tion of  the  trial  court  seems  to  have  been 
not  only  propwly,  but  wisely,  exercised. 

[t]  Upon  the  law  ot  the  case,  natural  Jos- 
tlce  requires  that  at  least  one-half  of  tbe 
iwoperty,  repreeenting  the  Joint  accumula- 
tions of  husband  and  wife  tm  a  llfe^e, 
should  go  to  the  wife,  where  she  obtains  a 
decree  of  divorce  through  the  fault  of  the 
husband.  Wher^  as  In  this  cas^  the  hus- 
band and  wife  have  llTed  together  until  she 
is  unable  to  pwform  bard  labor,  and  have, 
their  Joint  labor,  management  and  econo- 
my, acquired  property  sufficient  to  support 
them  both  comfortably  when  living  together, 
certainly  when  the  wife  liB  forced  by  the  mis- 
conduct of  the  husband  to  seek  separation, 
she  ought  to  receive  sufficient  property  to 
snnwrt  her  comfortably,  living  alone,  with- 
out reference  to  her  ability  to  work  and 
ctmtrlbute  to  her  own  support  Gercfce  v. 
Gercke,  100  Ma  287,  13  S.  W.  400;  Ressor 
T.  Bessor,  82  IlL  442. 

In  many  respects  the  case  of  Gercke  v. 
Gercke,  sainra,  is  lllu  the  one  at  bar.  There 
plalBtMP  and  defendant  had  been  married  33 
year^  and  by  industry  and  economy  had  ac- 
cumulated an  estate  worth  about  $12,000. 
Plaintiff,  who  was  07  years  old  and  in  poor 
health,  had  always  been  a  faitbful  wife; 
defendant  had  treated  her  with  great  brutal- 
ity and  had  been  guilty  of  adultery.  He  was 
64  years  old.  In  robust  health,  and  making 
mon^  in  bis  business.  The  wife  had  no 
means  of  support,  and  from  her  age  and 
health  was  unable  to  earn  anything.  The 
trial  court  made  an  allowance  of  $6,000  ali- 
mony, wMch  was  sustained  by  the  Supreme 
Court  of  lUssourL  In  the  opinion  of  the 
court  Justice  Brace  makes  the  following 
comment: 

"Tliat  decree  gives  the  plaintiff  a  moiety 


of  the  defendanrs  fortune.  Is  It  under  the 
drcnmstanoes  too  muchf  As  before  intimat- 
ed, ttils  fortune  r^weHnts  the  Joint  labor, 
thrift  and  economy  of  88  years  of  tbe  aar- 
rled  life  of  the  plaintiff  and  defendant  The 
we  equally  with  tbe  other  la  the  meritori- 
ous cause  of  Its  existence;  by  hard  work  faith- 
fully performed  by  eadi,  within  th^  respec* 
five  sphms,  It  was  saved  and  laid  by,  from 
the  rewards  of  their  dally  labor.  Tluy 
should  have  gone  down  to  their  graves  In  its 
mutual  oijoyment ;  that  they  have  not  done 
so.  Is  not  tbe  fault  of  the  plaintiff;  with- 
out fault  upon  her  part,  she  has  by  the  bru- 
tal and  unfaithful  conduct  of  her  husband 
been  deprived  of  the  fruits  of  her  toil  and 
thrown  upon  the  world  with  nothing  but 
a  little  household  furniture  the  value  of 
which  Is  not  worth  estimating.  Her  age  and 
the  condition  of  her  health  is  such  that  she 
can  by  her  labor  do  but  lltUe  towards  mak- 
ing a  support,  and  reduces  to  an  Inapprecia- 
ble amount  the  suggested  value  of  her  In- 
choate right  of  dower  when  considered  in 
connection  with  tbe  age  and  health  of  the 
defendant  The  husband  Is  In  possession  of 
all  the  fruits  of  their  Joint  labor;  he  bas  it 
invested  in  real  estate  and  in  a  profitable 
and  thriving  business;  he  Is  in  the  enjoy- 
ment of  vigorous  and  robust  health,  and 
'making  bushels  of  money,*  as  be  expresses 
it  Under  these  circumstances  it  did  not 
seem  to  the  chancellor  that  It  was  anything 
but  fair  and  Just  that  the  Innocent,  Injured, 
and  comparatively  helpless  wife  should  have 
a  moiety  of  this  estate,  and  now  after  tbe 
lapse  of  more  than  two  years,  during  which 
time  the  defoidant  has  refused  to  pay  the 
moderate  alimony  pendente  lite  his  appeal  to 
this  court  allowed  her  by  the  trial  Judge, 
or  to  contribute  anything  to  her  support,  but 
bas  put  her  to  the  expense  and  delay  of 
prosecuting  two  actions  through  the  appel- 
late court  in  order  to  get  anytblng,  we  do 
not  feel  disused  to  disturb  bis  Jndgmoit'' 
It  appears  In  the  case  of  Bessor  v.  Bessor, 
supra,  that  the  arodlant  was  a  capable,  in- 
dustrious woman,  attending  to  her  family, 
her  hous^  cooking  and  working  aa  the  form, 
doing  a  man's  work  besides,  and  had  been 
a  good  manager ;  that  tbe  parttes  were  mar- 
ried and  had  Uved  togfiOuit  for  87  years,  and 
she  was  69  years  old  at  tbe  time  of  tbe 
hearing;  that  when  tbcgr  were  married  nei- 
ther bad  any  property;  and  that  through 
their  Joint  efforts  they  had  accumulated  a 
comfortable  fOrtnn&  It  was  vigorously  ccm- 
tended  by  tlie  husband,  on  appeal.  In  that 
case,  that  the  wife  should  be  limited  to  me- 
thlrd  of  tbe  income  from  bis  pmp&ety.  The 
facts  there,  and  the  contention  at  tbe  attor- 
ney for  the  husband  as  to  the  amount  of 
alimony,  are  substantially  as  here.  There 
the  court,  among  other  things,  at  page  446, 
said: 

"She  In  every  way  contributed  equally  to 
Its  ^irm)  improvement,  and  is  fully  entitled 
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In  equity,  and  the  broadest  principles  of  Jus- 
tice, In  her  declining  years,  to  a  comfortable 
support  from  it  She  should  not  be  put  off 
with  what  will  barely  prolong  her  existence. 

"It  appears  that  she  was  58  years  old  at 
the  time  of  the  hearing,  and  was  not  In  her 
former  rigorous  and  robust  health.  She  has 
probably  passed  the  period  when  she  will  be 
able  to  perform  much  more  physical  labor. 
The  Infirmities  of  age  must  soon,  according 
to  the  course  of  nature,  render  her  at  least 
comparatlTely  helpless,  and  she  most  lotA  to 
other  sonrces  than  her  own  efforts  for  sup- 
port. As  we  hare  seen,  she  has  earned  and 
Is  entitled  to  a  comfortable  support  out  of 
the  joint  accumulations  of  herself  and  her 
husband. 

"In  consideration  of  all  the  evidence,  we 
regard  the  amount  fixed  by  the  court  as  being 
too  small.  Her  board,  we  presume,  would 
cost  her  two-tblrds  of  the  amount,  and  the 
remainder  would  seem  to  be  a  scant  allow- 
ance to  purchase  and  make  her  clothing,  pay 
doctor's  bills,  and  other  contingait  expenses. 
At  her  ag^  her  ability  to  wort;  should  not  be 
taken  into  account,  as  the  infirmities  of  age 
may  and  soon  will  prevent  that,  and  even  if 
It  were  not  so,  she,  aftor  her  lite  of  hard 
and  Incessant  toll  to  accumulate  Qiis  prop- 
erty, has  the  right  to  apead  tusr  declining 
years  in  ease  and  comfort,  freed  fn»n  toll 
and  rfTort  This  she  has  earned,  and  Is  en- 
titled to  it  •   •  • 

*'If  80,  one-tiiird  at  the  sum  would  be  $500 
per  aminm.  But  the  ooort  Is  not  limited  to  a 
third  of  its  income.  This  amount  would  not 
be  unfair,  unjust  or  nnressonable,  evm  U  it 
should  require  a  sale  of  a  portion  of  this 
propexty.  Natural  Justice  would  say,  that  If 
she  contributed  equally  to  its  acquisition, 
she  has  an  equal  right  to  its  uijoyment.  In- 
dependent of  conv^tlonal  law  or  usage,  such 
would  be  the  decision." 

The  foregoing  cases  deal  with  facts  quite 
similar  to  those  In  the  case  at  bar.  Plaintiff 
and  defendant  started  life  as  man  and  wife, 
practically  without  a  cent  Their  married 
life  covered  a  period  of  31  years;  they  reared 
a  family  of  three  children.  Even  after  mar- 
riage, the  wife  worked  In  a  hotel  for  $l.S0 
a  week.  They  then  settled  on  a  homestead, 
and  she  taught  school  four  miles  from  borne 
for  $60.00  a  month,  and  boarded  herself  In 
order  to  pay  the  homestead  fees.  She  walk- 
ed the  eight  miles,  to  and  from  school.  Later 
she  went  to  cook  and  work  out  on  a  ranch, 
and  stayed  there  for  two  years,  until  within 
one  month  before  her  first  child  was  born.  As 
soon  as  the  baby  was  ten  or  eleven  months 
old,  she  went  back  to  the  ranch  to  work,  and 
cooked  there  for  four  years,  all  of  her  earn- 
ings going  Into  the  common  fund.  She  as- 
sisted her  husband  on  the  farm,  planting  and 
harvesting  crops,  raising  chickens,  making 
butter  and  milking  cows.  One  winter  she 
fed  the  sto<Hc,  while  the  husband  worked 


away  from  home,  and  sold  butter  and  eggs 
enough  at  the  same  time  to  support  herself 
and  the  baby  In  his  absence.  After  living  In 
Kansas  nine  or  ten  years,  they  rented  farms 
in  Colorado  for  some  time,  and  the  first  two 
or  three  years  tlie  wife  worked  in  the  field, 
the  same  as  her  husband.  Everything  that 
she  acquired  from  the  sale  of  butter,  ^gs, 
chickens  and  the  like  was  turned  into  the 
family  fund.  She  continued  thus  to  perform 
labor,  working  and  contributing  to  this  fund 
for  the  period  of  27  years,  until  all  of  the 
property  acquired  and  now  held  by  the  de- 
fendant was  practically  paid  for.  It  is  dis- 
tinctively a  common  property,  the  joint  prod- 
uct of  the  two.  They  then  moved  to  the 
city  of  Greeley,  in  order,  to  have  educational 
advantages  for  their  children.  It  was  about 
this  time  that  their  troubles  began,  which 
finally  led  to  this  action.  The  defendant 
himself.  In  his  tratimony,  bears  wltnesa  to 
the  devotion  and  fidelity  of  this  fhlthfol  and 
pati«itly  Industrions  wife  in  the  accomnla- 
tlon-  of  Uie  Camily  fortune,  in  this  picturesque 
and  omvincing  language:  "My  wife  taelped 
to  accumulate  this  property,  Uie  water  tights 
and  the  fiirm,  and  helped  all  along  ever  since 
we  were  married,  about  81  years.  I  think 
she  did  her  full  share.  Worked  out  and 
taught  school  when  we  were  first  married, 
milked  cows  and  slipped  hogs  and  worked  In 
the  field.  She  cooked  for  lilred  men."  It 
would  be  difficult  to  imagine  a  state  of  facts 
more  emphatically  calling  for  an  application 
of  the  rule  stated  in  and  illustrated  by  the 
cases  of  Gercke  r.  Oercfce  and  Bessor  t.  Bes- 
sor,  supra.  Under  the  circumstances  dis- 
closed by  this  record.  It  seems  clear,  as  mat- 
ter of  law  and  upon  the  broadest  principles 
of  justice,  that  this  woman  is  entitled  to  the 
full  sum  awarded,  which,  under  all  of  the 
evidence,  may  be  said  to  represent  less  than 
one-half  of  the  net  worth  of  the  property,  in 
the  accumulation  of  which  plaintiff  has  borne 
so  conspicuous  and  helpful  a  part  Even  had 
a  larger  sum  been  allowed  her,  it  could  have 
been,  upon  the  entire  recordi  fiolrly  and 
justly  upheld. 
The  Judgment  is  affirmed. 

MUSSER  and  QABBERT,  JJ^  concur. 


KINDERMAN  v.  HBRSGH. 

(Supreme  Court  of  Colorado.    Dec.  9,  1012.) 

1.  GUARANIT  (8  4*)— AaSIGNltENIS  OF  NoKNK- 
OOTIABLE  CONTBACT. 

Where  defendant  leased  sheep  for  a  year, 
and  at  the  end  of  tbat  time  waa  to  receive  the 
original  number  of  ewes  and  a  lamb  for  each 
ewe.  tbe  coatract  was  not  negotiable,  and  his 
indorsement  "Pay  to  the  order  of  W.  K.,"  with- 
out a  guaranty  of  delivery,  was,  in  effect,  a 
warranty  only  that  tbe  contract  was  genuine, 
and  a  direction  that  the  lessee  should  deliver 
the  sheep  to  the  assignee,  and  imposed  no  lia- 


•For  othar  omsb  see  tsms  topic  and  ssctloa  NUMBER  In  Dec.  Dlf .  A  Am.  Dig.  K«r-No.  Swtas  ft  Rap'r  Zndaza* 
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bilfty  upon  defradant  npon  the  lessee's  failure 
to  deliver. 

[Ed.  Note.— For  other  cases,  see  Guaraoty, 
Cent  Dig.  H  3-6;  Dec.  Dig.  S  4.*] 

t.  EJtidkscb  (S  4^*>— Fabol  Evidence— &s- 

FIiAIKIKO  TSXUB  OF  LEASE. 

Where  the  indoraemeDt  of  a  aonnegotiable 
■heep  Contract  or  lease  did  not  fix  any  liability 
as  indorser,  it  was  competent  for  the  indorser 
to  show  by  parol  what  liabili^  he  did  aasume 
when  the  contract  waa  asrigned  and  delivered. 

[Bd.  Note.— For  other  caaes,  see  Evidence 
Cent.  Dig.  H  liW7-19e6;  Dec  Die  {  423.*] 

5.  Appcai.  and  Ebbok  (S  1071*)— HARMLBaa 
EsKDR— Bequest  fob  FiKoiKoa 

In  an  assignee's  action  against  the  assign- 
or of  a  sheep  contract,  or  lease,  for  damages  for 
nondelivery  thereunder,  where  the  judgment  for 
defendant,  rendered  upon  practically  undisputed 
facts,  was  right,  any  error  in  refusing  plaintiff's 
request  for  special  findings  of  law  and  fact  was 
without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Km>r.  Cent  Dig.  H  4234-4239;  Dec  Dig.  { 
1071.*] 

4.  Aotbal  and   Ebbob   (t  98e^PBK8UVF- 

TZOKB— GOfflS— HirrAXATION. 

Where  neither  the  order  for  the  issuauce  of 
sabpoenas  for  witnesses  nor  the  affidavits  on 
which  it  was  based  is  in  the  recoi;d>  it  cannot 
be  assnmed  that  it  waa  made  without  notice,  if 
notice  was  necessary,  merely  upon  an  attidavit 
that  it  was  obtaiued  ex  parte,  nor  from  the 
mere  statement  in  the  affidavit  that  the,witnesS' 
es  Rubptenaed.  but  not  called,  knew  nothing  of 
the  facts  in  the  case,  can  bad  faith  be  imputed 
to  the  party  subpoenaing  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3782,  3787 ;  Dec  Dig.  { 

6.  Costs  d  184*>— Iixus— WmrBsras— E'ebs. 

Costs  for  witnesses  regularly  subpoenaed, 
though  not  called,  may  be  taxed  against  the 
losing  party,  unless  he  shows  that  they  were 
not  snbpceiuwd  in  good  faith,  but  for  purposes 
of  opprenion. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent 
Dig.  H  715-736 ;  Dec.  Dig.  |  184.*] 

flL  Costs    (§  146*)- Discretion    of  Tbial 
CouBT— Costs  Unbeasonably  Incubhed. 
The  trial  court  has  power  to  refuse  to  tax 
costs  unreasonably  incurred  by  the  successful 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  567-S69,  S72-674;  Dec  Dig.  |  14«.*] 

Error  to  District  Court,  Oty  and  County 
of  DenTCT;  Hubert  I*  Sbattnck  and  Harry 
C.  Biddle,  Judges. 

Action  William  Eindennan  against  Da- 
vid Hersch.  Judgment  for  defendant,  end 
plaintiff  brings  error.  Affirmed. 

Warwick  M-  Downing,  of  Denver,  for 
plaintiff  in  error.  Chas.  A.  Johnson,  of 
Dorango,  tot  defendant  In  error. 

GABBERT,  J.  Plaintiff  in  error  brought 
suit  against  defendant  in  error  to  recover 
damages  for  the  nondelivery  of  certain  ewes 
and  lambs,  which,  according  to  the  allega- 
tions of  his  complaint,  he  had  purchased 
from  tbe  defendant  In  bis  complaint  the 
plaintiff  set  out  a  bill  of  sale  which  recited, 
Id  substance,  that  one  Martinez  had  sold  to 
the  defendant  a  spedfled  number  of  ewes 
and  lambs,  to  be  selected  from  respective 


herds  of  about  one  thousand  each,  and  de- 
livered on  a  date  spedfled.  It  was  these 
ewes  and  lambs  whidi  plaintiff  tdalmed  to 
have  pnrcbased  from  the  d^endant,  and  al- 
so that  he  had  guaranteed  to  d^ver  at  the 
tUnB  mentioned  In  the  bill  of  sale.  In  his 
answer  the  defendant;'  so  far  as  material  to 
consider,  avwred  that  the  bill  of  sale  set  out 
in  the  comidaint  was,  In  fact,  a  lease  of 
sheep  belonging  to  him ;  that  they  were  not 
the  property  of  Uartlnes,  but  that  the  latter 
was  to  talce  irassesslon  of  and  care  for  than 
for  (me  year,  and  at  the  aid  of  that  period 
return  the  original  nnmber  of  ewes  thus 
leased,  and  a  lamb  for  each  ewe;  that,  for 
his  remuneration,  Martinez  was  to  have  the 
wool  dip  from'  the  ewes,  and  any  lambs  in 
excess  of  the  nnmb^  of  ewes;  and  that  the 
transaction  upon  which  plaintiff  based  his 
right  oi  recovery  consisted  (tf  an  assign- 
ment of  this  contract  to  him.  The  cause 
was  tried  to  the  court,  and  judgment  render- 
ed for  d^ttidant  At  the  trial  it  aiq;>eared 
that  the  contract  in  question  waa  ddlvered 
to  Kinderman,  Indorsed  and  signed  by  the 
defendant,  "Pay  to  the  order  <^  William 
Kinderman,"  and  that  Martines  never  de- 
livered the  ewes  and  lambs  which  it  covered. 
It  also  appeared  from  the  testimony  that  at 
the  time  the  bill  of  sale  was  executed  the 
lambs  were  not  In  esse.  Plaintiff  admitted 
that  at  the  time  he  took  the  bill  of  sale  in- 
dorsed as  above  he  knew  It  was  a  she^ 
contract  between  Martlnee  and  defendant; 
that  by  this  transfer  he  had  not  bought  any 
particular  ewes  and  lambs ;  that  he  bought 
the  contract  because  he  thought  "Mr.  Hersch 
was  good  for  it,"  and  that  he  knew  he  was 
to  select  the  sheep  out  of  a  large  herd.  Over 
the  objection  of  plaintiff,  the  defendant  was 
permitted  to  testify  that  Kinderman  asked 
him  for  a  guaranty  of  delivery,  which  was 
refused,  and  that  the  agreement  between  the 
parties  was  that  Kinderman  should  look  ex- 
clusively to  Martinez  for  the  sheep. 

Upon  this  record,  counsel  for  plaintiff  con- 
tends (1)  that  the  relation  between  the  de- 
fendant and  Martinez  was  that  of  bailor 
and  bailee,  and  that  the  situation  was,  tn 
effect,  the  same  as  though  the  defendant  bad 
had  the  sheep  In  his  corral  at  the  time  be 
transferred  the  bill  of  sale  to  the  plaintiff, 
and  (2)  that  the  court  erred  In  receiving  the 
testimony  of  the  defendant  to  the  effect  that 
by  the  transfer  of  the  bill  of  sale,  he  did  not 
sell  the  sheep,  but  merely  assigned  all  tils 
right  title,  and  Interest  In  that  contract; 
and  that  by  parol.  It  was  agreed  that  he  did 
not  guarantee  a  delivery  of  the  sheep  called 
for  by  the  contract  It  is  unnecessary  to 
consider  the  first  proposition,  as  the  case 
turns  upon  a  determination  of  the  second. 

[1,2]  This  proposition  is  based  npon  the 
assumption  that  the  writtoi  Indorsemoit 
fixed  the  contract  between  the  parties,  and 
could  not  be  varied  by  parol.    The  conten- 
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tlon  Is  not  tMiable.  The  contract  or  bill  of 
Bale  executed  by  Martinez  was  in  no  sense 
negotiable  paper,  like  a  promissory  note. 
When  the  defendant  transferred  It  by  -tbe 
Indorsement  "Pay  to  the  order  of  William 
Kinderman,"  he  merely  directed  that  Mar- 
tinez should  deliver  to  Kinderman  the  sheep 
which  he  had  agreed  to  deliver  him.  But 
the  terms  of  the  Indorsement  did  not  fix  any 
liability  on  the  defendant,  like  an  Indorser 
of  negotiable  paper,  for  the  obTloua  reason 
that  tbe  contract  assigned  was  nonnegotlable. 
CoDsequwtty  it  was  entirely  compet^t  for 
the  defendant  to  show  by  parol  what  liabil- 
ity he  did  assume  when  the  contract  was 
assigned  and  delivered.  Such  testimony  did 
not  violate  the  rule  that  a  written  contract 
cannot  be  varied  by  parol,  because  the  in- 
dorsement, notwithstanding  the  language  em- 
ployed to  evidence  it,  was  nothing  more  than 
an  assignment  of  a  nonn^tiable,  executory 
contract  whereby  the  defoidant  merely  war- 
ranted that  the  contract  was  genuine,  not 
that  it  would  be  performed  by  Afartlnez,  or 
that  he,  tbe  defendant,  would  deliver  the 
sheep  in  the  absence  of  an  agreement  to  that 
effect  Galbreath  t.  Wallrich,  45  Colo.  637, 
102  Pa&  1066. 

[I]  At  the  conclusion  of  the  trial  counsel 
toT  plaintiff  requested  the  trial  judge  to 
make  special  findings  of  law  and  fact,  which 
was  refused.  If  it  be  conceded  that  the 
court  should  hare  compiled  with  this  re- 
quest, the  refusal  constitutes  error  without 
prejudice.  It  is  manifest  from  the  practi- 
cally undisputed  fiicts  Uiat  tbe  d^ndant 
merely  assigned  to  tbe  plaintiff  the  Mar- 
tinez contract,  but  he  did  not  guarantee  its 
performance,  or  tb&t  be  would  d^ver  the 
sheep,  and  hence  incurred  no  llablUty,  be- 
cause Martbies  failed  to  comply  with  bl« 
agreement  The  trial  court  was  therefore 
dearly  right  in  rendering  the  Judgment  It 
did. 

After  Judgment,  the  plaintiff  filed  a  mo*, 
-tlon  to  retax  tlie  costs.  In  support  of  tliis 
motion  an  affidavit  was  filed,  whlCh  recited, 
in  snbstance,  that  the  case  under  consldera* 
tlon  and  another  were  originally  pending  in 
the  coon^  court;  that  counsel  tor  the  re- 
spective inrties  were  endeavoring  to  com- 
promise these  cases ;  tliat,  in  order  to  pre- 
vent costs,  they  agreed  that  neither  party 
would  subpoena  witnesses  from  any  county 
outside  of  the  dty  and  county  of  Denver; 
that,  notwithstan^g  this  agreonent  the 
defendant,  without  notice  to  plaintiff,  pro- 
cured an  order  from  the  district  court  In 
which  the  cause  was  pending  mat  subpoenas 
ml^t  IsBoe  tor  three  witnesses  (naming 
them),  residing  in  Archuleta  county;  that 
the  subpoenas  Issued  and  were  wrved ;  that 
the  witnesses  attended  at  the  trial,  but  only 
one  of  them  testified;  and  that  neither  of 
tbe  others  knew  anything  material  to  the  is- 
sues In  the  case.  '  The  derk  had  taxed  as 


costs  against  plaintiff  the  fee  and  mileage 
of  these  witnesses,  which,  by  the  motion,  on 
tbe  facts  stated  In  the  aflSdavit  It  was 
sought  to  have  disallowed. 

[4-6]  The  motion  was  denied,  wbldk  coun- 
sel for  plaintiff  contends  Is  erroneous,  for 
the  reason  that  the  order  for  the  au^Hoiaa 
was  obtained  ex  parte,  and  that,  In  aoy 
event  the  fees  and  mileage  of  the  two  wit- 
nesses not  called  should  not  have  been 
taxed  against  the  plaintiff.  Neither  the  or- 
der for  the  issuance  of  the  subpoenas  nor 
the  affidavits  upon  which  it  was  based  arc 
before  us.  With  the  order  absent,  we  can- 
not assume  that  It  was  made  without  no- 
tice, If  notice  was  necessary,  merely  upon 
an  affidavit  that  it  was  obtained  ex.  parte. 
The  costs  for  witnesses  regularly  subpoenaed, 
though  not  called,  may  be  taxed  against  a 
losing  party,  unless  tbe  latter  shows  that 
they  were  not  subpoenaed  In  good  faith,  but 
for  the  purposes  of  oppression.  11  Qyc  115. 
A  trial  court  undoubtedly  possesses  power  to 
refuse  to  tax  costs  unreasonably  incurred 
by  tbe  successful  par^,  but  the  mere  state- 
ment In  an  affidavit  of  the  losing  party  that 
witnesses  subpcenaed,  but  not  called,  knew 
nothing  of  the  facts  in  the  case,  is  not  suf- 
fldent  to  impute  bad  faith  on  the  part  of  the 
party  subpoenaing  them.  This  is  especially 
true  when  the  affidavit  upon  which  the  or- 
der for  a  subpoena,  was  obtained  is  not  be- 
fore us. 

The  Judgments  of  the  district  court  upon 
the  merits  and  denying  the  motion  to  retax 
costs  are  affirmed. 

Judgments  affirmed. 

CAMPBELL,  a  J.,  and  HILL^  J,  concor. 


CART  T.  MINE  &  SMBLTBR  SUPPLY  CO. 

(Supreme  Court  of  Colorado.    Dec  9,  1912.) 

X  Statotto  «  64*)~Pabhai,  Intauditt— 
SxPAura  Provisions. 

Code  Civ.  Proc.  S  164,  with  reference  to  the 
issuance  of  mjunctions,  without  notice,  on  the 

evmg  of  an  emergency  bond,  provides  tliat  if 
shall  afterwards  appear  that  the  emergency 
did  not  exist,  or  existing  was  brought  about 
by  the  act  or  omission  of  or  for  the  plaintiff, 
or  by  his  knowledge,  the  court  shall  find  or 
enter  judgment  accordingly,  and  shall  also  dis> 
misB  tbe  complaint  without  reference  to  the 
merits  ttiereoL  and  shall  also  summarily  enter 
judgment  on  the  emergency  bond  for  the  defend- 
ant and  against  plaintiff  and  the  saretia.  and 
Issue  execution  therefor.  Held,  that  the  clause 
requiring  tbe  dismissal  of  the  complaint  with- 
out respect  to  the  merits  was  separable  from 
the  balance  of  tbe  section:  and  hence  the  &et 
that  such  clause  might  be  invalid  did  not  inval- 
idate the  balance  of  the  sectiou. 

(Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  6&-«6,  196;  Dec?  Dig.  {  64.»] 
2.  CoNSTiTunoiTAi.  Law  ({  65*)  -~  Dbpabt* 
VENTS  OF  GovKSNMBiiT—JnDxouBT— Stat- 
utes Pbescbibinq  Pbooxdtjbb. 

The  Constitution,  vesting  the  Judicial  pow- 
er of  the  state,  as  to  matters  of  equity,  in  cer- 
tain designated  tribunals  and  such  other  courts 
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as  maj  1m  preaerlbed  1>7  taw,  does  not  preclude 
legialatioii  preecriblns:  the  procedure  hy  which 
the  jurisdiction -  is  to  be  exerdsed,  uiuesB  the 
regulationa  adopted  sufastantiaUr  impair  a  con- 
stitDtional  power  of  the  tenrtt  or  practieaUf 
defeat  its  exercise. 

[Ed.  Nota— For  other  cases,  see  Conatitu- 
tional  Law,  CenL  Dig.  II  58-62,  67,  68.  71, 
80,  81,  83 ;  Dec.  Dis.  { 

3.  ConsrmmonAL  Law  ({  312*)  —  Injvno- 
noiT  —  EbcuGiHOY  Bond  —  Sukuabt  Judo- 
URT— Dub  Pbocsbs  of  Law. 

Code  OiT.  Proc  |  164,  autborizina:  the 
granting  «f  a  temporary  reatrainins  order  with- 
out nonce  in  case  of  an  emencency  on  the  filing 
of  an  emergency  bond,  but  declaring  that  in  case 
the  onersency  is  subsequently  declared  not  to 
eiiBt  the  court  may  enter  summary  judgment  on 
Ae  aneriencjr  bond  for  defendant  and  against 
plaintiff  and  the  sureties,  and  Issue  execution 
therefor,  was  not  unconstitutional  as  failing  to 
provide  for  due  process  of  law. 

[Ed.  Note.— For  other  cases,  aee  Gtmstitu- 
tioaal  Law,  Cent  Dig.  |  928;   Dec.  Dig.  | 

En  Banc:  Error  to  District  Court,  City 
and  County  of  Denver;  Booth  M.  Malone, 
Judge. 

Actl<m  by  the  Mine  &  Smelter  Supply  Com- 
pany against  Wilson  Gary,  administrator, 
snbstituted  for  John  Cary.  deceased.  Judg- 
ment for  plaintiff,  and  datendant  brings 
error.  Rerersed. 

T.  J.  O'Doonell,  John  W.  Graham,  Jr., 
and  Canton  O'Donnell,  all  of  Denver  (Edwin 
H.  Park,  of  Denver,  of  conns^,  for  plaintiff 
in  error.  Gerald  Hnghea  and  Barnwell  S. 
Stuart,  both  ot  Denver,  for  defendant  In 
error. 

WHITE,  J.  The  Mine  ft  Smelter  Supply 
Company,  a  corporation,  instltnted  a  suit  in 
the  district  court  within  and  for  the  city 
and  county  of  Denver  against  John  Gary, 
whereby  it  claimed  tbat  certain  shares  of 
the  capital  stock  of  another  corporation, 
held  by  and  In  the  name  of  Cary,  In  truth 
and  in  fiict  belonged  to  and  was  the  property 
of  the  plaintiff,  and  therein  sought  to  have 
U  so  decreed,  and  to  have  defendant  transfer 
the  8to<^  to  it  and  account  for  certain 
dividends  received  by  him  upon  such  stock. 
At  the  same  time  It  made  application,  in 
conformity  with  section  164  of  the  Code  of 
CItU  Procedure  (R.  S.  19(»),  for  and  secured 
a  temporary  Injanetlon,  without  notice,  re- 
stralnlng  the  defendant  from  transferring, 
ailing,  or  Incombering  the  stock.  The  plain- 
tiff executed  and  filed  two  bonds  or  under- 
takings, with  sureties,  as  required  by  Code 
of  GMl  Procedure  (R:  8.  1909)  H  163.  164. 
The  one  required  by  section  164,  commonly 
known  as  the  additional  or  emei^ency  bond, 
wu  In  the  sum  ot  $600,  "conditioned  for 
the  payment  of  the  sum  therein  mentioned 
to  the  defoidant  if  It  shall  be  adjudged 
that  such  emergency  did  not  exist,  or  that 
the  plaintiff  created,  or  connived  at  its  crea- 
tion, by  n^ect  or  otherwise." 

Dpon  hearing  the  matter  the  court  held 
that  the  emergency  alleged,  upon  which  the 


temporary  restraining  order  was  fostied,  with- 
out notice^  did  not  exist,  dissolved  such 
order,  and  denied  the  relief  prayed  in  that 
respect.  Thereupon  the  defendant  Interposed 
a  motion  to  diuniss  the  complaint  and 
enter '  Judgment  on  the  emergency  bond  In 
his  fovor  and  against  the  plaintiff  and  his 
sureties  therein,  and  to  Issue  execution  there- 
for as  provided  by  section  164,  supra.  The 
motion  was  denied;  but  the  court  subse- 
quently, upon  request  of  plaintiff,  dismissed 
the  complaint,  and  the  defendant,  as  plain- 
tiff In  error,  brings  the  cause  here  for  review. 

The  action  of  the  trial  court  was  based 
apon  the  assumption  that  the  Oode  provision, 
requiring  the  court,  when  it  finds  that  the 
emergency  allied  for  the  purpose  of  securing 
the  restraining  order,  without  notice,  did 
not  exist,  or,  if  existing,  was  brought  about 
by  the  act  or  omission  of  or  for  the  plaintiff, 
or  by  his  knowledge,  to  thereapon  "dismiss 
th6  complaint  without  respect  to  the  merits 
th^eof,"  and  to  "summarily  enter  Judgment 
on  said  emergency  bond  for  the  defendant 
and  against  the  plaintiff  and  his  sureties" 
for  the  amount  designated  therein,  and  to 
"Issue  execQtlon  therefor,"  violates  fonda- 
mental  prin<dplea  of  the  state  and  likewise 
the  federal  Constitution.  The  particular  con- 
stitutional provisions  said  to  be  Involved 
are  the  following :  Sections  S,  6,  14,  and  26 
of  article  2,  section  26  of  article  6,  Consti- 
tution of  Colorado,  and  section  1  of  the  four- 
teenth amendment  of  the  Gonstltattoii  of 
the  United  States. 

[1]  The  necessity  of  determining  the  con- 
stitutionality of  the  clause  requiring  the 
dismissal  of  the  complaint,  without  respect 
to  the  merits  thereof,  was  eliminated  by  the 
dismissal  of  the  complaint  upon  the  request 
of  the  plaintiff,  and  we  shall  express  no 
opinion  thereon.  Were  we  to  assume  that 
clause  of  the  legislative  act  to  be  unconsti- 
tutional, and  strike  it  out,  that  which  re- 
mains is  complete  in  itself  and  capable  of 
being  executed  in  accordance  with  the  ap- 
parent legislative  Intent.  So  the  sole  gaes- 
tlon  for  consideration  and  determination  Is 
the  validity  of  that  portion  of  the  section 
requiring  the  court,  upon  certain  conditions 
stated,  to  enter  Judgment  for  the  defendant 
against  the  plaintiff  and  his  sureties  In  the 
emergency  bond,  and  to  Issue  execution 
therefor. 

[2]  While  the  Constitution,  except  as  there- 
in otherwise  provided,  vests  the  Judicial 
power  of  the  state,  as  to  matters  of  eqnlty, 
in  certain  designated  tribunals  and  sndi 
other  courts  as  may  be  prescribed  by  law, 
it  In  no,  wise  inhibits  leg^latlon  prescribing 
the  procedure  by  which  the  Jurisdiction  Is 
to  be  exercised,  unless  the  regulations  adopt- 
ed substantially  Impair  the  consiltntlonal 
power  of  the  court,  or  practically  defeat 
Its  exercise.  Pomeroy's  EquI^  Jurispru- 
dence, c  3;  Ex  parte  Barker,  49  Gal.  46S; 
11  Cyc.  739.    Indeed,  the  right  In  that  re- 
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spect  has  been  exercised  by  the  General 
Assembly  since  tbe  organization  of  the  state, 
and  particularly  as  to  Injunctive  procedure 
and  relief.  Code  CIt.  Proc.  1877.  S§  126.  126, 
and  127;  Sess.  Laws  1887.  pp.  141.  142,  S3 
146,  147.  and  148;  SesB.  Laws  190S.  p.  2S2, 
S  148. 

Sncb,  also,  has  been  the  practice  of  the 
legislative  bodies  of  other  states.  In  Russell 
V.  Farley,  105  U.  S.  433,  26  L.  Ed.  1060,  it 
Is  said  that:  "As  early  as  1723  a  law  was 
passed  In  Maryland  that  any  person  destrlng 
to  proceed  In  equity  against  a  verdict  or 
Judgment  rendered  against  blm  in  tbe  county 
court  should  be  required  to  give  security 
in  double  the  amount  of  the  debt  for  the  doe 
prosecution  of  the  injunction  and  payment 
of  debt  and  all  costs  and  damages  that  should 
accrue  in  the  Chancery  Court  or  should 
be  occasioned  by  the  delay,  anless  the  Court 
of  Chancery  should  decree  to  the  contrary, 
and  in  all  things  obey  such  order  and  decree 
as  the  court  should  make.  In  1793  an  ad- 
ditional law  was  passed,  to  the  effect  that 
whenever  application  shonld  be  made  for 
an  injunction  to  stay  proceedings  at  law  the 
Chancellor  should  have  power  and  discre- 
tion to  require  the  applicant  to  give  a  bond 
to  the  plaintiff  at  law,  with  condition  to 
perform  such  order  or  decree  as  the  Chan- 
cellor should  finally  pass  in  the  cause.  Sim- 
ilar laws  were  passed  In  Virginia  in  1787, 
and  In  New  Jersey  in  1799,  and  no  doubt 
In  other  states  at  an  early  date.  Their  ob- 
ject was,  where  an  adjudication  had  already 
been  bad  at  law,  to  make  it  compulsory  on 
the  Chancellor  to  require  security  before 
granting  an  Injunction.  •  •  •  Regula- 
tions substantially  similar  to  those  above 
adverted  to  were  prescribed  by  general  rule 
of  the  Court  of  Chancery  of  New  York  prior 
to  the  adoption  of  the  Beviged  Statutes.  In 
1828  they  were  codified,  with  amendments. 
In  that  revision.  But  the  rule,  as  well  as 
tbe  statute,  only  related  to  Injunctions  for 
staying  proceedings  at  law.  In  1830  the 
Chancellor  of  New  York,  for  the  first  time, 
made  a  general  rule  (No.  31),  that  where 
no  special  provision  was  made  by  law  as 
to  security  the  vice  chancellor,  or  master, 
who  allowed  an  injunction  out  of  court,  should 
take  from  the  complainant,  or  his  agent,  a 
bond  to  the  party  enjoined,  either  with  or 
without  snretles  in  the  discretion  of  the 
ofilcer,  in  such  snm  as  might  be  deemed 
sufflcient,  not  less  than  $500,  conditioned 
to  pay  such  party  all  damages  he  might 
sustain  by  reason  of  such  Injunction  if  the 
court  should  decide  that  the  complainant 
was  not  entitled  to  the  same ;  and  ^hat  the 
damages  might  be  ascertained  by  a  refer- 
ence or  otherwise,  as  the  court  should  direct 
1  Hoffman,  Ch.  Pr.  80;  1  Barb.  Ch.  Pr.  622; 
[Cayuga  Bridge.  Co.  v.  Magee]  2  Paige  (N. 
T.)  122.  •  •  ♦  This  rule,  enlarged  and 
made  applicable  to  all  courts  and  judges, 
was  copied  in  tbe  New  York  Code  of  Proce- 
dure of  1848,  I  105  (now  section  222),  and 


has  been  followed  In  other  codes  and  aystons 
of  practice  in  other  states.  See  2  R.  S. 
Wisconsin,  748 ;  also  Laws  of  lUtnols,  Iowa, 
Colorado,  etc.  It  was  substantially  adopted 
In  the  cbanca7  niles  of  New  Jersey  in  1853, 
exc^t  that  it  was  left  to  tbe  dlacretton  of 
tbe  officer  to  require  a  bond  or  not" 

[S]  We  are  very  certain  that  the  procedure 
here  In  question  Is  valid.  It  requires  the 
court  to  do  only  that  which  it  had  inherit 
pow^  to  do,  and  which  has  been  exercised 
by  courts  of  equity  from  time  iuunemorlaL, 
Such  courts,  in  cases  where  damage  may  be 
occasioned  to  the  defendant  in  the  event  of 
an  Injunction  or  interim  restraining  order 
proving  to  have  been  wrongfully  granted, 
have  frequently  required  the  plaintiff,  as  a 
condition  of  interference  in  his  favor,  to  en- 
ter into  an  undertaking  to  abide  by  any  or- 
der the  court  may  make  as  to  damageo.  Kerr 
on  Injunctions,  p.  657. 

Without  the  statutory  provisions  under 
consideration,  one  court  may  impme  terms 
as  a  condition  precedent  to  the  granting  of  a 
writ  without  notice,  while  another  court 
might  resort  to  none.  Under  the  statute  the 
terms  and  conditions  Imposed  must  be  iden- 
tical in  all  cases,  except  solely  the  snm  of 
money  required  by  the  plaintiff  to  be  paid 
the  defendant.  If  it  subsequently  transpires 
that  the  plaintiff  wrongfully  caused  the  sov- 
ereign to  Interfere  with  the  rights  of  the  de- 
fendant without  first  affording  him  an  oppor- 
tunity to  be  heard.  The  discretion  intrusted 
to  the  court  in  this  respect  we  think  wise, 
and  In  no  sense  discriminatory.  That  which 
would  be  reasonable,  proper,  and  just  to  the 
defendant  in  one  case  might  not  be  so  In  an- 
other. In  «  sense  It  might  be  said  that  the 
statute  is  a  legislative  declaration  that  in 
every  case  where  an  ex  parte  Injunction  is 
Issued  the  defendant  may  be  damaged,  and 
Is,  if  the  necessity  for  the  injunction  Is  not 
imminent;  and,  as  the  damage  may  be  un- 
certain or  incapable  of  being  readily  ascer- 
tained, the  plaintiff  shall  enter  Into  an  obli- 
gation to  pay  liquidated  damages  In  the  event 
It  shall  afterwards  appear  to  the  court,  up- 
on any  hearing  or  trial  of  the  matter,  that 
the  emergency  alleged,  inducing  the  court  to 
act  without  notice  to  the  defendant,  did  not 
exist,  or  existing  was  brought  about  by  the 
act  or  omission  of  the  plalntUC,  or  by  bis 
knowledge. 

The  requirement  that  the  court  snnunarlly 
enter  Judgment  on  the  emergency  bond  for 
the  defendant  and  against  the  plaintiff  and 
his  fiuretles,  and  issue  execution  therefor, 
does  not,  in  our  opinion,  constitute  a  denial 
of  due  process  of  law.  While  It  Is  true  that 
ordinarily  In  an  action  of  this  character  the 
party  aggrieved  must  resort  to  an  Independ- 
ent action  upon  the  nndertakli^  to  recover 
the  damages  by  him  sustained,  the  rule  does 
not  apply  where  there  is  a  statute  author- 
izing tbe  award  in  tbe  original  cause.  Sar- 
tor V.  Strassheim.  8  Colo.  186,  188,  6  Paa 
215.  The  statute  in  qufistltni  ezpreasly  corn- 
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mands  that  the  jadgment,  for  a  fixed  and 
known  som.  shall  be  summarily  entered  in 
the  cause-  The  undertaking  was  executed  In 
pursuance  of  the  statute  and  for  the  purpose 
of  obtaining  its  benefits,  and  necessarily  con- 
stitutes. In  legal  effect,  a  part  thereof.  Shan- 
non T.  Dodge,  18  Colo.  104,  169,  32  Pac.  61. 
The  principal  and  sureties  filed  the  instru- 
ment In  the  cause,  and  by  the  terms  of  the 
statute  consented  that  the  court  should  en- 
ter judgment  against  them  for  the  amount 
specified  In  the  bond  if  the  court  adjudged 
that  the  emergency  alleged  did  not  »ist,  or 
existing  was  brought  about  by  the  act  or 
omission  of  or  for  the  plaintiff,  or  by  his 
knowledge. 

All  the  parties  are  thus  before  the  court, 
In  the  cause,  and  that  which  Is  done  Is  in 
accordance  with  the  provisions  of  the  stat- 
ute. The  judgment  Is  therefore  reversed  for 
further  proceedings  in  accordance  with  the 
▼lews  herein  expressed. 

Judgment  reversed. 


DENVER  OMNIBUS  &  CAB  CO.  t.  GAST. 
(Snpreme  Court  of  Colorado.    Jan.  6,  1913.) 

1.  JuDOifENT  ({  239*}— Joist  Tobt-Feasobs— 
Judgment  Aoaihst  Pabt. 

I^intiff,  in  an  action  against  several  car- 
riers for  damages  for  the  loss  of  a  trunk,  may 
recover  against  such  of  the  defendants  as  his 
testimony  shows  gollty  of  the  tort  charged ;  and 
in  a  case  where  it  Is  debatable  whether  his 
evidence  snstains  the  action  against  some  par- 
ticnlar  defendant  plaintiff  need  not  elect  and 
dismiss  against  certain  of  the  defendants,  but 
the  coart  or  Jury  may  find  certain  defendants 
liable  and  others  not,  as  the  evidence  may  show. 

tEd.  Note. — Por  other  cases,  see  Judgment, 
Cent  Dig.  I  417 :  Dec.  Dig.  |  S39.*] 

2.  PUADIKG  ({  245*)  —  AUBNDUBHT  BeFOBB 

Tbial. 

Where  the  complaint,  in  an  action  for  the 
loaa  of  a  trunk,  alleged  defendant's  agreement 
to  cany  it  to  a  certain  place,  which  place,  if 
changed,  would  not.  In  view  of  the  oUier  ma- 
terial allegations,  state  a  new  cause  of  action 
or  prejudice  defendant,  such  allegation  after 
failure  of  proof  might  be  eliminated  by  amend- 
ment prior  to  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  653-675 :  Dec  Dig.  |  245.*] 

8L  PUAOntO  (I  878*)— ISSDKS  AND  PBOOF. 

Where  the  first  defense  wss  a  general  de- 
nial, plaintiff  had  the  burden  of  proving  all  the 
material  an^ti<ms  <d  bis  complaint,  regard- 
leaa  of  the  other  defenses  In  the  answer,  even  if 
tiiey  were  infwmplete. 

[Ed.  Note^For  other  cases,  see  Pleading, 
Cent  Dig.  H  1282-1286;  DeeTDlg.  |  87&*] 

4.  Plkading  (S  93*>—Aw8Web— Separate  De- 

nMSES. 

Separate  defenses  need  not  be  consistent 
with  each  other. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  189. 190;  Dec.  Dig.  |  98.*] 

B.  PLEADINQ  (I  129*) — ANSWEB— ADHTSSIOnB. 

In  an  action  for  the  loss  of  baggage,  an 
amended  answer  to  the  effect  that  defendant 
admitted  that  some  one,  to  it  unknown,  de- 
lirered  to  ft  a  certain  trunk  at  1673  Broadway, 
bat  that  as  to  whether  plaintiff  was  the  owner 
defendant  had  no  sufficient  Information  npon 


which  to  base  a  belief,  was  not  an  admlsdon  of 
the  receipt  of  plaintiff's  trunk  at  1673  Broad- 
way, but  made  that  a  matter  In  issue, 

[Ed.  Nota— For  other  cases,  see  Pleading, 
Cent  Dig.  H  270-27S;  Dec.  Dig.  1 129.*} 

a  Cabriebs  (I  408*)  —  Action  fob  Loss  of 

Baqgaoe— -Bdbden  or  Pbooe. 

In  an  action  for  the  loss  of  a  trunk,  plaln- 
lifl  had  the  burden  of  establishing  that  the 
trunk  admitted  to  have  been  received  by  defend- 
ant at  a  certain  address  was  his  trunk. 

tEd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  1$  1567-1671;  Dec  Dig.  {  408.*] 

7.  Tbial  ({  194*)  —  Ihstbuctionb — Pbotince 

OF  JUBT. 

In  an  action  for  the  loss  of  a  trunk,  where 
plaintiff  had  the  burden  of  proving  the  issue 
as  to  whether  a  trunk  admitted  to  have  been 
received  by  defendant  at  a  certain  address  was 
bis  trunk,  and  where  the  evidence  tbereon  was 
conflicting,  an  instruction  that  defendant  admit- 
ted that  it  received  plaintiff's  trunk  was  re- 
versible error  as  taking  the  issue  from  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  »  413,  439-441.  446-454,  456-466;  Dec 
Dig.  i  194.*] 

8.  Evidence  (J  370*)  —  DoctTMENXABT  Evi- 
dence—Pbeliuinabt  IDENTIFIOATION. 

In  an  action  for  the  loss  of  a  trunk,  where 
plaintiff  testified  that  he  received  both  defend- 
ant's check  and  a  hotel  check  of  the  same  num- 
ber, the  admission  of  defendant's  purported 
check,  referred  to  In  plaintiff's  deposition,  al- 
though It  was  not  a  part  thereof,  without  iden- 
tification or  foandatiou  for  admission,  was  er- 
rdr. 

[Ed.  Note.—For  other  cases,  see  Evidence. 
Cent  Dig.  H  1638, 1659-1679, 1B92;  Dec  Dig. 

Gabbert  and  Gartigues,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  George  W.  Allen,. 
Judge. 

Action  by  Wilson  M.  Gast  against  the  Den- 
ver Omnibus  &  Cab  Company  and  others. 
Judgment  for  plaintiff  as  against  the  cab 
company,  and  it  brings  error.  Upon  petition 
for  rehearing,  former  opinion  withdrawn, 
Judgmmt  reversed,  and  cause  remanded  for 
a  new  trial. 

Tbomu,  Bryant,  Nye  &  Malborn,  of  Den- 
ver, tor  lOalntiff  In  error.  W.  W.  Cover,  of 
Denver,  for  defendant  in  error. 

HILL,  J.  This  action  was  brought  by  Wil- 
son M.  Gast  against  the  Denver  Omnibus  & 
Cab  Company,  the  Union  Depot  &  Railway 
Company,  and  the  Chicago,  Burlington 
Qulncy  Ballway  Company  to  recover  dam- 
ages for  the  loss  of  bis  trunk  and  contents. 
The  verdict  of  the  jury  and  judgment  were 
asalnst  the  Denver  Omnibus  &  Cab  Com- 
pany, bat  in  favor  of  the  other  defendants. 
The  cab  company  brings  the  chse  here  for  re- 
view on  error.  By  stipulation  Martha  B, 
Gast,  administratrix  of  the  estate  of  Wllsoik 
M.  Gast  deceased,  has  been  substituted  as  de- 
fendant in  error. 

The  complaint  alleges  that  plalntifl  deliv- 
ered his  trunk  to  the  defendants,  as  com- 
mon carriers,  to  transport  from  1678  Broad- 
way, Denver,  Colo.,  to  Willlamsport,  Pa.  Tbe- 
testlmony  on  behalf  of  plaintiff  was  to  the 
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effect  tbat  he  delivered  ttie  trunk  to  tbe  cab 
company,  and  that  its  engagement  waa  to 
transport  It  from  1673  Broadway  to  the  bag- 
gageroom  of  the  Union  Depot  &  Railway 
Company  in  Denver,  which  It  failed  to  do. 
There  waa  no  evidence  connecting  the  other 
defendants  with  the  transaction.  The  action 
was  a  Joint  one  for  tort  against  all  three 
defendants,  for  which  reason  it  is  urged 
that  proof  of  a  separate  tort  by  the  cab  com- 
pany and  failure  to  prove  any  concert  be- 
tween the  defendants  resulting  in  the  loss 
of  the  tmnlc  Is  fatal  to  the  action;  that  in 
order  to  hold  persons  Jointly  liable  for  tort 
it  most  antear  in  acme  way  that  it  was  tbe 
resalt  of  th^  Joint  action,  or  Joint  neglect 
of  duty. 

[1]  As  we  understand  It,  In  an  action 
charging  this  kind  of  a  Joint  tort,  the  rule 
Is  tliat  the  plaintiff  will  be  permitted  to  re- 
cover against  such  of  the  defendants  as  his 
testimony  establishes  by  community  of  fault 
were  guilty  of  the  tort  charged,  and  ttiat  a 
Judgment  can  be  entered  accordingly.  Car- 
per V.  Btsdon,  19  Colo.  App.  630,  76  Pac. 
744 ;  Dahms  v.  Sears,  13  Or.  47, 11  Pac.  891; 
section  241,  Bev.  Code  1908. 

Some  states  hold  that  In  order  to  secure 
such  a  Judgment  the  plaintiff  must,  at  tbe 
trial,  amend  his  complaint  and  proceed 
against  the  parties  whom  the  evidence  shows 
are  Jointly  liable  for  the  tort;  that  in  such 
case  he  is  entitled  to  amend  as  a  matter  of 
course.  Sturzebecker  Inland  Co.,  211  Pa. 
1S6,  60  Atl.  583.  But  In  a  case  where  it  is 
debatable  whether  the  evidence  sustains  the 
action  against  some  particular  defendant,  we 
think  that  t)ie  rule  announced  In  Carper  t. 
Bisdon,  supra,  Is  the  better  one;  and  that, 
instead  of  requiring  the  plaintiff  to  elect 
and  dismiss  the  action  against  certain  of  the 
defmdants,  ts  Just  as  competent  for  either 
the  court  or  Jury  to  find  certain  defendants 
liable  and  others  not,  as  the  evidence  to 
them  discloses. 

[2]  The  complaint  alleges  an  agreemoit  on 
tbe  part  of  defendants  to  convey  the  plain- 
tiff's tmnk  to  WUUamsport,  Pa.  The  evidence 
fails  to  establish  tliis.  if  the  cab  company 
received  the  trunk  (which  Is  in  dispute,  the 
evidence  tends  to  establish  that  its  agree- 
ment was  to  convey  it  to  the  baggageroom  of 
the  depot  company,  for  which  reason  It  la 
urged  that  the  case  should  fail,  because  the 
contract  set  up  In  the  complaint  was  not  es- 
tablished. As  the  case  must  be  reversed  for 
oilier  reasons,  we  dem  it  unnecessary  to 
pass  upon  this  questian,  for  the  reason  that 
the  material  allegations  of  the  complaint  are 
the  receipt  of  the  trunk,  the  agreement  to 
transport  It  somewhere  or  do  something 
with  it;  the  failure  of  the  company  to  do  so, 
and  its  loss.  As  the  place  where  It  ms  to 
be  transported.  If  dianged*  would  not  state 
a  new  cause  of  action  or  Jeopardise  the 
right»  of  the  defendant,  the  question  can  be 
eliminated  by  amending  the  pleadings  iwior 
to  a  new  triaL  I 


[I]  By  Instruction  2  the  Jury  were  told, 
in  substance,  that  the  cab  company  admit- 
ted in  its  answer  that  it  received  the  plain- 
tiff's trunk,  and  that  the  tmrden  was  upon  it 
to  account  for  it,  and  on  failure  to  do  so  it 
was  liable  for  its  value.  In  this  the  trial 
court  erred.  The  first  defense  set  up  in  tbe 
amended  answer  is  a  general  denial.  This 
is  sufficient  to  place  the  burden  on  tbe  plain- 
tiff of  proving  all  the  material  all^ttoos 
of  his  complaint,  r^rdlesa  of  the  other  de- 
fenses in  the  answer,  even  If  tliey  are  in- 
complete. Pike  V.  Sutton,  21  Colo.  84,  39 
Pac.  1084;  Bessemer  I.  D.  Co.  v.  Woolley, 
32  Colo.  437.  444,  76  Paa  1053,  105  Am.  St. 
Bep.  91. 

.  [4]  Under  our  rule  of  practice  separate 
defenses  may  be  inconsistent  with  each  oth- 
er. Pike  V.  Sutton,  supra;  HUl  v.  Groea- 
beck,  29  Oolo.  161,  67  Pac.  167;  Eoll  t. 
Bush,  6  Colo.  App.  294,  40  Pac  579;  West- 
ern Union  Telegraph  Co.  v.  Eyser,  2  Colo. 
141;  Duffield  v.  D.  &  B.  O.  B.  B.  Co.,  6  Colo. 
App.  25,  36  Pac.  622;  Travelers*  Ins.  Co.  v. 
Redfleld,  6  Oolo.  App.  190,  40  Pac  196;  Peo- 
ple ex  rel.  Crawford  v.  Lotbrop,  S  Colo.  429 ; 
Hummel  v.  Moore  (G.  U)  25  Fed.  380;  Colo. 
Central  C.  BL  Go.  t.  Tnrek,  00  Fed.  888,  882, 
2  O.  C.  A.  67. 

[I]  This  Instruction  eliminated  the  dilata- 
ble gnestloD  of  the  receipt  of  the  plaintifTs 
trunk  by  the  defendant  This  was  made  an 
Issue  by  the  first  defense  in  the  amended 
answer.  This  Is  sought  to  be  Justified  under 
the  claim  that  the  defoidant,  in  its  amended 
answer,  admitted  the  receipt  of  his  trunk  at 
1673  Broadway.  We  do  not  so  understand 
the  effect  of  this  pleading,  the  substance  of 
which  is  that  the  company  admits  that  some 
one,  to  it  unknown,  did,  on  the  19tb  of  July, 
1906,  deliver  to  it  a  certain  trunk  at  1673 
Broadway;  but  as  to  whether  plaintiff  waa 
the  owner  of  the  trunk,  or  whether  the  con- 
tents was  of  the  value  of  f 1,000,  the  defend- 
ant has  not  and  cannot  obtain  sufficient  In- 
formation upon  which  to  base  a  belief.  Tbe 
record  discloses  that  the  plaintiff  at  that 
Ume  did  not  assume  that  the  company  ad- 
mUted  the  receipt  of  his  trunk,  for  tbe  rea- 
son that  in  his  replication  to  the  amended 
answer  he  says:  "Plaintiff  admits  that  'some 
one'  did,  on  the  19th  day  of  July,  1906,  de- 
liver to  defendant  in  the  city  and  county  of 
Denver  a  certain  tnmlE,  which  trunk,  plain- 
tiff avers,  was  delivered  by  plaintiff  to  the 
defendant  herein,  and  is,  and  at  the  time 
was,  the  said  trunk  of  plaintiff  In  qnestlon." 

[1, 7]  It  will  thus  be  observed  that  tbe  Is- 
sues as  made  up  cast  the  bnrd^  upon  the 
phiiutlfl  to  establish  tbat  the  trunk  admUted 
to  have  been  received  by  the  defendant  at 
1673  Broadway, was  tlie  trunk  of  the  plaln- 
tUL  Tbe  d^osltlon  ct  the  plaintiff  upon 
this  question  was.  In  substance,  that  he  waa 
the  owner  of  a  tmnk  and  its  cont^ts,  which 
he  delivered  upon  July  19,  1906^  tt  about  u 
p.  m.,  at  1678  Broadway,  to  eae  of  the  driv- 
en (tf  the  Denver  Omnibus  *  Cab  Company 
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for  deliTery  to  the  Union  Depot  at  Denver, 
for  which  be  paid  the  driver  00  cents ;  that 
he  received  from  the  driver  a  check  of  the 
Denver  OmnlboB  A,  Cab  Gompaiv,  No.  8295. 
The  deposition  of  Charles  El  lAmm  was  that 
he  was  with  G&st  at  the  time.  The  remaln- 
te  of  his  testimony  was  the  same  as  Gast's. 

WUIIam  H.  Wheadon  testlfled  that  he  was 
•Bcretary  of  the  Denver  lodge  of  Elks;  that 
aa  such  he  received  a  letter  from  the  plaln- 
tlff,  dated  Willlam^port,  Pa..  Septembw  6, 
1006L  This  letter  was  Introdaced  In  evi- 
dence, In  whldi  Mr.  Oast  In  substance  said 
that  In  leaving  Denver,  after  attending  the 
Elks'  Convoition,  he  had  his  trunk  checked 
by  porter  of  the  Savoy  Hotel,  night  of  Jnly 
20th.  tuivlng  BtappeA  across  the  street  from 
the  Savoy  at  1073  Br6adway ;  that  the  por- 
ter of  the  Savoy  took  the  trunk  over  to  the 
botel,  giving  him  the  Savoy  Hotel  check  S295 
for  same;  that  the  following  morning  the 
baggage  department  claimed  the  trunk  bad 
not  reached  depot,  but  gave  him  their  check 
Na  65926  for  the  Savoy  check ;  that  he  had 
not  received  the  trunk  yet  and  In  a  letter 
from  Baggage  Agent  Campbell.  August  11th, 
he  was  informed  the  Denver  Omnibus  &  Cab 
Company  had  no  record  of  receiving  trunk 
from  the  hotel;  that  the  hotel  people  were 
nnable  to  locate  It  up  to  that  time.  He  re- 
quested investigation  by  the  secretary.  Also 
said:  "It  Is  possible  that  the  porter  stole 
this  trunk,  and  probably  the  police  depart- 
ment could  learn  who  was  porter  at  the  Sa- 
voy Hotel  night  of  July,  20,  and  by  seeing 
that  individual  could  learn  something  of  the 
present  lf>cation  of  same." 

A  Mr.  Mcllduff  testlfled  that  he  lived  at 
1673  Broadway,  knew' Wilson  M.  Cast,  met 
lilm  at  witness*  home  here ;  that  Mr.  Oast 
wrote  him  to  go  to  the  night  porter  of  the 
Ba.rt^  Hotd  and  try  to  trace  the  trunk  from 
there. 

Mrs.  Mcllduff  tertlfled  tiiat  rtie  resided  at 
1673  Broadway;  that  Mr.  Oast  came  to  their 
bouse  to  room  daring  the  Elks'  Oonvoitlon ; 
tbat  wbok  he  got  ready  to  leave  be  went  to 
tlie  Savoy  Hotel  and  bad  the  night  porter 
oome  over  and  get  his  trunk;  tbat  he 
bran^t  over  a  light  hand  cart  and  ttxdc  the 
tmnk  to  the  Savoy  Hotel  between  9:80  and 
11  o'clock;  that  Mr.  Oast  left  the  following 
iiiomli«;  that  there  was  no  wagon  of  the 
Denver  Omnibus  &  Cab  Comiiany  at  h&c 
boose  after  the  trunk;  that  Mr.  Oast,  Mr. 
L<amm,  herself,  and  another  lady,  who  Uvea 
In  Oregon,  were  present  when  the  porter  of 
tbe  Savoy  Hotti  came  over  and  got  the 
trunk ;  that  tbe  ni^t  porter  never  took  any 
other  trunks  from  her  house  that  she 
knew  of. 

It  will  be  observed  tliat  there  was  a  sharp 
conflict  in  the  evidence  concerning  the  deliv- 
ery of  the  plaintlfTs  trunk  to  tbe  cab  com- 
pany.   Ibae  was  no  evidence  offered  to 


establish  that  the  porter  of  the  Savoy  Ho- 
tel was  a  represoitatlve  of  the  company,  or 
had  authority  to  cheCk  trunks  for  it;  white 
there  Is  an  irreconcilable  cwifllct  between  the 
plaintiff's  deposition  and  his  letters  concern- 
ing the  disposition  of  his  trunk.  The  de- 
fMidant  sought  to  show  that  the  porter  had 
no  authority  to  accept  trunks  for  it  The 
evidence  was  rejected,  presumably  upon  the 
same  theory  under  which  the  Instruction  was 
given.  Competent  evidence  npon  this  sub- 
ject was  proper.  It  will  thus  be  olraerved 
that  the  Issue  concerning  the  receipt  of  the 
plaintiffs*  trunk  by  the  defendant  was  never 
considered  by  the  Jury.  This  necessitates  a 
reversal  of  the  Judgmwt 

[I]  In  view  of  a  new  trial,  we  can  atten- 
tion to  the  admission  In  evideoce  upon  be- 
half of  the  plaintiff  of  defendant's  purported 
check  Na  3295.  0^  was  objected  to  as 
not  being  fdMitlfled  and  no  foundation  laid 
tot  Its  admission.  When  this  objection  waa 
made,  counsel  for  iilalntlff  said.  "It  la  the 
cbetik  Ur.  Oast  refers  to  in  his  deposition." 
It  was  not  made  a  part  of  tbe  d^wsltlon, 
nor  produced  or  Identlfled  by  any  witness. 
It  was  presented  by  counsd  for  plaintiff. 
The  Identity  of  the  chedu  became  material, 
for  the  reason  that  the  plaintiff  testlflea  that 
a  driver  <HC  the  defendant  gave  to  him  Its 
check  No.  3295  when  be-  received  his  trunk, 
while  his  letter  states  that  tbe  porter  of  the 
Savoy  Hotel  gave  blm  a  hotd  chedc  of  the 
same  number.  In  tbe  manner  offered,  the 
objection  to  its  admission  should  have  been 
sustained. 

Other  assignments  urged,  pertaining  to  In- 
structions refused  and  given  and  the  sof- 
flcimcy  of  the  evidence,  need  not  be  con- 
sidered. In  view  of  the  brleb  and  ttie 
knowledge  disposed  by  tbe  authorities  cited, 
most,  if  not  all,  of  these  questions  can  be 
eliminated  upon  a  second  trlaL 

The  former  opinion  is  withdrawn.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial  in  harmony  with  the 
views  herein  expressed.  Both  parties  will  be 
permitted  to  amend  their  sidings  as  they 
may  be  advised. 

Reversed  and  remanded. 

QABBERT  and  OABRIOUES,  JX,  dissent 
OAlfPBBLL,  C.  J.,  not  parUc^tlng. 


KINO  V.  PEOPLE. 
(Supreme  Court  of  Colorado.    Jan.  9,  IMS.) 
1.  Criuikal  Law  (M  763.  764*)— IwBTanc- 

TIONS — ^WBIQHT  op  BVIDBKCB. 

An  inetruction  that  "deliberately"  did  not 
mean  brooded  over,  or  reflected  upon  for  a  week, 
day,  or  hour,  but  meant  an  intent  to  kill  exe- 
cuted by  "tbe"  defendant  In  a  cool  state  of 
blood,  was  not  on  the  weiKht  of  the  erldence  tta 
using  tbe  last-quoted  word,  ioBtead  of  "a." 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent.  Dig.  ||  1731-1748,  1752,  1768, 
1770;  Dec  Dig.  K  763.  764.*] 
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2.  CEiiaNAX.  liAW  3  823*) — Trial— Cuuira 

Ebbokious  InarauaTzoNB. 

Any  omisBion  in  an  instruction  that,  to 
warrant  a  finding  of  firBt-de^ree  murder,  the 
jury  mast  find  that  the  kilting  was  with  deliber- 
ation and  premeditation,  in  not  requiring  such 
finding  to  be  upon  the  evidence  and  be7ond 
a  reasonable  doubt,  was  cured  hj  other  instruc- 
tions requiring  guilt  to  be  established  by  the 
people  I>eyond  a  reasonable  doubt,  and  that  ac- 
cused must  be  presumed  innocent  until  proved 
guilty  by  the  evidence  beyond  a  reasonable 
doubt,  which  instmctions  were,  in  anbstancs^ 
repeated  several  times. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  {|  1992-1995.  3158 ;  Dec  Dig. 
I  823  ;*  Homicide,  Cent  Dig.  |S  718,  719.] 

8.  CtenaNAL  Law  <H  763,  764*)— Ikstbuc- 
'  HONS  Invading  Provinob  of  Juby— De- 
QBEB  or  Offense— "MuBDEB"—"HuBDEB  in 

THB  FiBST  DEGBEB." 

The  court  instructed  that  if  the  Jury  found 
that  F.  willfully,  deliberately,  etc.,  with  malice 
aforethought,  killed  decedent,  and  further  found 
from  the  evidence  beyond  a  reasonable  doubt 
that  accused  was  present  at  the  time  and  place 
aforesaid,  and  did  then  nnlawfally  and  with 
malice  aforethought  abet  or  assist  In  such  kill- 
ing, accused  was  also  guilty  of  first-degree  mur- 
der, and  other  instructions  ditfereotiated  and 
explained  first  and  second  degree  murder.  Held, 
that  the  instruction  was  not  reversible  error,  as 
taking  ftom  the  jury  the  qaestion  of  the  degree 
of  the  murder;  Rev.  St.  1908,  |  defining 
murder  as  the  unlawful  killing  of  a  human  be- 
ing with  malice  aforetlionght.  express  or  Im- 
plied, and  section  1624  providing  that  murder 
may  be  perpetrated  by  any  kind  of  willful,  de- 
liberate, and  premeditated  hllliog,  and  providing 
that  a  killing  committed  in  attempting  robbery 
stiall  be  first-degree  murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  fiS  1731-1748, 1752, 1708, 1770 ; 
Dec  Dig.  H  763.  764.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4632-4637;  vol.  8,  pp.  7726-7727; 
vol.  5,  pp.  4637-4641 ;  vol.  8,  p.  7727.] 

4  Gbiicnal  Law  ({S  763,  704*)  —  Instbuc- 

tions— paovince  of  jubt. 

The  court  instructed  that  If  the  jury  be- 
lieved beyond  a  reasonable  doubt  that  accused 
and  another  willfully  and  feloniousy  attempted 
to  take  from  decedent  by  violence  his  money, 
and  the  other  unlawfully  killed  decedent  at  a 
time  when  accused  was  prenent,  unlawfully 
aiding,  abetting,  or  assisting  the  other  in  the 
attempt  at  roblwry,  accu!>ed  would  be  guilty  of 
first-degree  murder.  Held,  that  since  Rev.  St 
1008,  f  1624,  made  a  deliberate  killing,  com- 
mitted in  an  attempt  to  perpetrate  robbery, 
first-degree  murder,  the  Instruction  was  not  re- 
versible error,  as  withdrawing  the  question  of 
the  degree  of  murder  from  the  jury. 

[Ed.  Note. — For  other  canes,  see  Criminal 
Law,  Cent  Dig.  U  17.31-1748,  1752,  ■  1768, 
1770:  Doc.  Dig.  H763.  764;*  Homicide,  Cent 
Dig.  If  579,  6i@,  631.  648.] 

&  HOUICIDE   (I  308*)— iNBTBUCTtONS  —  DB- 
GBEE8  OF  MUBUEB. 

Where  the  absence  of  preconceived  design 
to  take  life  does  not  reduce  the  grade  of  the 
oflTense.  as  where  the  killing  was  committed  in 
perpetrating  other  felonies  such  as  robbery,  the 
court  need  not  instruct  on  the  lesser  degrees  of 
murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  731;  Dec  Dig.  {  308.*] 

6.  Homicide  (I  308*1— Instructions— Bubdbn 
OF  ritooF^FiRBT -Degree  Mtjbdbr. 

An  instruction  that  if  the  jury  found  that 
F.  willfully,  etc,  killed  decedent,  and  did  not 
find  that  such  kilting  was  with  deliberation  and 


premeditation,  and  found  that  accused  aided 
and  assisted  the  other  in  the  killing,  then  ac> 
cused  was  ^ilty  of  second-degree  murder,  **prD- 
vided  the  jury  further  found  that  at  the  time 
of  the  killing  accused  and  the  other  were  not 
engaged  in  an  attempt  to  rob  decedent,"  was 
erroneous  as  in  effect  cbaiging  that,  though 
the  killing  was  without  deUberation,  it  waa 
first-degree  murder.  In  the  abstmce  of  an  "affirma- 
tive" finding  that  it  was  not  committed  in  an 
attempt  to  rob.  in  effect  placing  the  burden  on 
accused  of  negativing  first-4egree  murder. 

[E)l  Note.— V>)r  odier  cases,  see  Homicide^ 
Cent  Dig.  I  7S1;  Dte.  Df»  1  80&*] 

7.  Cbxhinal  Law  (|  1172*>~Afpbae«— Habx- 

1X88  E^BOB— iNBIBnCnONS. 

The  instruction  was  prejudicial  to  accused, 
in  view  of  the  fact  that  the  instmctions  coverefl 
two  thsOTies  of  first-degree  murder— one  in 
which  there  was  an  actual  design  to  Idlt,  and 
the  other  in  which  the  homicide  was  committed 
in  the  jperiKtration  of  robbery— and  It  being  Im- 
possible to  determine  from  the  evidence  that  tbo 
killing  waa  committed  as  last  hypothecated. 

[Ed.  Note.— For  other  cases;  see  CHminal 
Law,  Cent  Dig.  H  8128,  8154-3157,  8159- 
3163,  3169;  Dee.  1%.  |  1172.*] 

8.  Cbiuinal  Law  d  1141*)— Appeal  —  Pre- 
sumptions. 

Every  presumption  Is  indulged  by  the  Kn- 
preme  Court  in  favor  of  the  correctness  of  the 
trial  court's  ruling,  and  a  judgment  will  be  af- 
firmed, unless  the  record  amrmatively  shows  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Qriminal 
Law,  Cent  Dig.  ||  8014,  3015;  Dee.  Dig.  | 
1J41.*] 

Gabbert  and  GaiTignei^  JJ^  dissenting. 

En  Banc;  Error  to  District  Court,  Elbert 
County;  J.  W.  Sbeafor,  Judge. 

George  King  was  convicted  of  mnrder,  and 
brings  error.  Reversed  land  remanded. 

H.  A.  Hicks  and  Charles  Boach,  both  of 
Denver,  for  plaintiff  In  error.  Benjamin 
GrtfiSth,  Atty.  Gen.,  and  Charles  O'Connor, 
First  AsBt  Atty.  Gen.,  for  the  People. 

WHITE,  J.  George  King  was  tried  for, 
and  convicted  ot,  the  murder  of  Felix  Jack- 
son, commonly  known  as  Pete  Jackson,  and 
upon  the  verdict  of  tbe  jury  sentenced  to 
death.    Qe  brings  the  case  here  for  review. 

[1]  In  Instructing  the  jury  as  to  the  mean- 
ing of  the  word  "deliberately."  the  court 
stated  Inter  alia  that  It  does  not  mean  "brood- 
ed over  or  refiected  upon  for  a  week,  or  a 
day.  or  an  hour,  but  It  means  an  intent  to 
kill,  executed  by  the  defendant  In  a  cool 
state  of  the  blood,"  etc.,  and  plaintiff  In  er- 
ror claims  that  by  the  use  of  the  adJecUve 
"the,"  Instead  of  "a."  before  the  word  "de- 
fendant," the  court  thereby  expressed  an 
opinion  that  tbe  "defendant  on  trial  had 
In  a  cool  state  of  the  blood  committed  the 
crime  charged."  We  are  not  Impressed  with 
the  criticism  or  the  inference  soaght  to  be 
drawn  from  the  language  used.  The  clear 
meaning  of  the  Instruction  Is  that  delibera- 
tion, as  an  element  of  the  crime,  did  not  ex- 
ist, unless  the  jury  fotmd  that  tbe  defendant. 
In  the  absence  of  overpowering'  passion,  dis- 
tinctly formed  In  his  mind  the  Intent  to 
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kill  tbe  deceased,  and  thereafter,  bowerer 
Bbort  the  tlm^  so  encnted  the  act  of  kill- 
ing. 

[2]  Instmctlon  No.  8  told  the  jury  that,  In 
order  to  warrant  them  In  finding  a  verdict 
of  mnrder  In  the  first  degree,  "you  must 
find,  and  bo  indicate  in  your  Terdlct,  that 
the  killing  was  with  deliberation  and  pre- 
meditation," and  It  Is  claimed  that  because 
tbey  were  not  also  told  therein  that  such 
flnd*ng  most  be  npon  the  evidence,  and  be- 
yond all  reasonable  doubt.  It  constitutes  re- 
Terslble  error.  The  burden  of  proof  to  es- 
tablish the  guilt  of  defendant  from  the  evl- 
dence  beyond  a  reasonable  doubt  was  placed 
npon  the  people  by  instruction  No.  B,  which 
also  declared  that  the  defendant  must  be 
presmned  to  be  innocent  of  the  crime  diarg- 
«d  against  him  until  proTen  guilty  by  the 
evidence  beyond  a  reasonable  donbt.  More- 
<iTer,  the  necessity  of  finding  tbe  troth  of 
tbe  charge  from  the  evidence  beyond  all  rea- 
sonable donbt  was  covered  by  semal  other 
Instmctlous,  and  it  is  clear  that  no  possible 
mltfconc^rtlon  In  that  respect  could  have  en- 
tered the  minds  ctf  the  Jurymen.  It  Is  not 
a  case  where  there  was  given  an  incorrect 
and  a  correct  instruction  corertng  the  same 
matter,  but  rather  one  wher^  that  which 
Is  said  to  be  an  omission  from  one  instmc- 
tlon was  supplemented  and  cnred  by  the 
langnage  of  another  forming  a  portion  of 
the  same  charge. 

[S]  Instruction  No.  9  told  the  jury  that  if 
they  believed  and  found  from  the  evidence 
b^ond  a  reasonable  ^ubt  that  one  ''John 
Fields  •  •  •  wUlfuUy,  unlawfnlly,  te- 
lonlously,  dellbwately.  pt«neditatedly,  and 
wlOi  malice  aforethought^'  klUed  and  mur- 
dered tbe  deceased,  and  "If  yon  abould  fur- 
ther find  and  believe  from  the  evidence  be- 
yond a  reasonable  .donbt  that  the  said  de- 
foidant,  Oeoi^  King,  was  preset  at  the 
Ume  and  idaoe  aforesaid,  and  did  then  and 
there  unlawfully,  willfully,  feloniously,  de- 
liberately, premedltatedly,  and  of  bis  malice 
aforethought,  abet  or  assist"  In  such  killing, 
**tben  yon  are*lnstracted  that  the  defendant, 
George  King,  is  also  guilty  of  murder  of  the 
first  di^ree,  and  you  should  so  find  and  state 
In  your  verdict"  It  Is  claimed  that  the 
Instruction  constitutes  reversible  error,  be- 
cause  the  question  of  the  degree  of  murder 
Is  thereby  taken  from  the  Jury.  We  do  not 
believe  that  the  instruction  has  the  effect 
claimed.  The  statute  declares  mnrder  to  be 
tbe  unlawful  killing  of  a  human  being  with 
malice  aforethought,  either  express  or  im- 
plied, by  any  of  the  various  means  by  which 
death  may  be  occasioned.  Section  1^2,  K. 
S.  1906.  And  secUon  1624,  R.  8.  190S,  de- 
dares.  Inter  alia,  that  murder  which  shall  be 
perpetrated  "by  any  kind  of  willful,  delib- 
erate and  premeditated  killing,"  or  "which 
Is  committed  in  the  perpetration  or  attempt  to 
perpetrate  .any  •  •  •  robbery  •  •  • 
ataall  be  deemed  mnrder  of  tbe  first  d^crea" 


By  instruction  No.  S  tbe  two  degrees  of 
murder,  as  defined  In  the  statute,  were  fully 
explained.  So  the  substantial  effect  of  in- 
struction No.  9  was  to  say  to  the  Jury  that  If 
they  found  from  the  evidence  beyond  a  rea- 
sonable doubt  that  John  Fields  was  guilty 
of  murder  in  the  first  degree,  and  that  tbe 
defendant  was  an  accessory  thereto  during 
the  fact,  deliberately  and  premedltatedly  as- 
sisting therein,  be  was  likewise  guilty  of 
murder  In  the  first  degree,  and  they  should 
so  find  by  their  verdict 

[4]  A  like  objection  and  criticism  Is  made 
and  urged  against  Instruction  No.  10.  It 
told  the  Jury  that  If  they  found  and  believed 
from  tbe  evidence  beyond  a  reasonable  doubt 
that  defendant  and  Fields  at  a  time  and 
place  named  did  willfully  and  feloniously 
engage  In  an  attempt  to  take  from  tbe  per- 
son of  Jackson,  by  violence  and  force,  or  by 
violence  and  Intimidation,  his  money,  goods, 
or  other  valuable  things,  and  while  so  en- 
gaged Fields  did  unlawfully  and  feloniously 
shoot  and  kill  Jackson,  and  at  tbe  time  the 
shot  was  fired  by  Fields  and  the  mortal 
wound  Indicted  upon  Jackson  the  defendant, 
George  King,  was  present,  unlawfully  and 
felonlonsly  aiding,  abetting,  m  aaslstinff 
Fields  In  the  attempt  to  take  from  Jadiscm 
bis  mon^,  et  cetesa,  then  the  defendant. 
King,  would  be  gnll^  of  mnrder  In  the  first 
d^ree,  and  tbe  Jury  should  so  find  and  state 
In  their  verdict 

While  it  is  true  that  wtaoi  tbe  crime  of 
mtirdOT  is  estajdl^ied,  tbe  law  dedares  it  to 
be  murder  of  the  second,  in  the  absence  of 
circumstances  showing  It  to  have  been  mur- 
der of  tbe  first,  d^ree,  nevertSieless  what 
the  facts  and  ctrcnmstanoes  In  evidence  are 
detailed  In  an  Instroctbm,  and  embody  only 
the  elements  of  mnrder  in  the  flnit  d^ee  aa 
declared  by  the  statute,  It  la  not  Improper  to 
state  In  an  Instruction  that,  If  the  Jury  finds 
the  fficlstence  of  such  fiacta  beyond  a  reason- 
able doubt,  the  defradant  would  be  guilty  of 
murder  In  tbe  first  degree,  and  the  Jury 
should  so  find.  The  statute  makes  a  homi- 
cide committed  in  the  perpetration  or  at- 
tempted perpetration  of  robbery  murder  In 
tbe  first  degree,  and  the  substantial  effect 
of  the  Instruction  was  to  impose  the  duty 
upon  the  Jury  to  ascertain  whether  the  rob- 
bery had  been  committed  or  attempted,  and, 
If  80,  whether  the  homicide  had  been  commit- 
ted In  the  perpetration  thereof.  If  both  were 
found  In  tbe  affirmative,  beyond  a  reasonable 
doubt,  the  statute  fixes  the  homicide  as  mur- 
der of  the  first  degree,  and  under  such  cir- 
cumstances that  degree  la  the  only  grade 
of  the  offense  of  murder  the  evidence  will 
support 

[S]  The  rule,  as  stated  In  21  Cyc.  1067,  Is 
that,  "where  the  absence  of  an  actual  pre- 
conceived design  to  take  life  does  not  re- 
duce the  grade  of  the  offense  where  tbe  hom- 
UAAe  was  committed  in  tbe  perpetration  of 
certain  other  felonies,  audi  as  arson,  bar- 
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glary,  rape,  or  robbor.  the  court  need  not. 
In  aach  cases,  instxact  tbe  jury  as  to  minor 
Inclnded  ofEenses."  Under  such  circumstanc- 
es, there  Is  but  one  grade  of  the  offense; 
that  Is,  miirder  in  tbe  first  degree. 

[I]  By  Instrncdon  No.  12,  the  Jury  were 
told,  snbstantially,  that  If  they  found  beyond 
a  reasonable  doubt  tliat  John  Fields  willful- 
ly, unlawfully,  feloniously,  and  with  malice 
aforethought  killed  tbe  deceased,  and  they  did 
not  find  that  such  killing  was  with  delibera- 
tion and  premeditation,  and  they  further 
found  beyond  a  reasonable  doubt  that  the  de- 
fendant. King,  80  aided  and  assisted  Fields  In 
such  kllllog,  "then  you  are  Instructed  that  the 
defendant,  George  King,  is  guilty  of  murder 
of  tbe  second  degree,  and  you  should  so  find 
and  state  In  your  verdict;  provided  you  fur- 
ther find  from  the  evidence  that  at  the  time 
of  the  killing  of  the  said  Felix  Jackson,  com- 
monly known  as  Pete  Jackson,  the  said  de- 
fendant and  the  §ald  John  Fields  were  not 
engaged  in  an  attempt  to  rob  the  said  Felix 
Jackson,  commonly  known  as  Pete  Jackson, 
as  defined  In  Instruction  No.  10."  We  think 
the  Instruction  vicious.  Its  effect  was  to 
tell  the  Jury  that,  although  the  klUlng  of  de- 
ceased may  have  been  without  any  delibera- 
tion or  premeditation  whatever,  it  was,  nev- 
ertheless, murder  In  the  first  degree,  unless 
they  further  found  a^rmatively  that  the 
homicide  was  not  committed  In  the  execution 
or  attempted  execution  of  robbery.  Such  is 
not  the  law.  If  the  Jury  believed  and  found 
that  the  killing  was  without  deliberation  and 
premeditation,  but  attended  with  all  the  oth- 
er elements  of  murder,  the  defendant  was 
entitled  to  a  verdict  of  murder  In  the  sec- 
ond degree,  though  the  Jnry  entertained  a 
reasonable  doubt,  and  made  no  finding  as  to 
whether  the  homicide  was  or  was  not  per- 
petrated in  an  attempt  to  rob.  The  princi- 
ple applicable  bwe  Is  considered  and  applied 
in  Pribble  v.  People.  49  Colo.  210,  112  Paa 
220. 

[7]  If  the  case  had  been  submitted  solely 
upon  the  theory  that  the  murder  was  com- 
mitted In  the  perpetration  or  attempted  per- 
petration of  robbery,  or  if  the  evidence  had 
been  embodied  in  a  bill  of  exceptions  and 
made  a  part  of  thi^  record,  and  we  conld 
clearly  discover  therefrom  that  the  homicide 
had  been  so  committed,  It  might  be  held  that 
the  instruction  was  without  prejudice.  Wlck- 
ham  V.  People,  41  Colo.  345,  93  Pac.  478. 
Under  the  first  instance,  we  might  presume 
that  all  the  issues  made  were  presented  by 
the  Instructions,  and.  Inasmuch  as  homicide 
committed  In  tbe  perpetration  or  attempted 
perpetration  of  robbery  Is  murder  of  tbe 
first  degree,  tbe  defendant  had  suffered  no 
injury;  and  under  the  second  we  might 
know  that  tbe  defendant  was  In  no  wise 
prejudiiced.  But  this  record  presents  no 
such  facts  and  conditions.  Two  theories  of 
murder  of  the  first  degree  were  covered  by 
the  Instructions:  One  that  there  was  an 
actual  preconceived  design  to  take  the  life 


of  the  deceased;  the  other  that  there  was 
no  actual  design  to  kill,  but  .  that  the  homi- 
cide was  committed  In  the  perpetration  of  a 
designated  felony.  An  instruction  also  cov- 
ered tbe  theory  of  murder  iu  the  second  de- 
gree, the  jury  being  told  that  if  tbey  did 
not  find  the  defendant  guilty  of  murder  of 
the  first  degree,  as  explained  in  the  charge, 
it  would  be  their  duty  to  determine  whether 
he  was  guilty  of  murd^  of  the  second  de- 
gree as  elsewhere  defined  In  the  instroctloDa, 
and  that  they  could  find  him  guilty  of  either 
degree  of  murder,  or  not  guilty  as  the  evi- 
dence warranted.  As  the  evidence  was  not 
brought  into  the  record  by  a  bill  of  excep- 
tions, we  must  presume  that  it  called  for  the 
Instructions  given.  We  cannot  presume  that 
it  supported  only  the  theory  of  murder  In 
tbe  first  degree  committed  in  the  perpetra- 
tion or  attempted  perpetration  of  robbery, 
when  the  court  not  only  Instructed  upon  that 
theory,  but  upon  the  theory  of  an  actual  pre- 
conceived design  to  take  the  life  of  tbe  party 
killed,  and  also  upon  the  theory  of  murder 
In  the  second  degre&  On  the  contrary,  the 
controlling  presumption  must  be  that  the 
Instructions  given  presented  only  the  issues 
involved.  Carver  v.  Carver,  121  Pac.  165. 
The  instruction  cannot  be  applied  as  .  a  cor- 
rect proposition  of  law  to  any  conceivable 
state  of  facts  consistent  with  tbe  record,  and 
Is  governed  by  tbe  rule  stated  In  Carver  v. 
Carver,  supra,  where,  on  page  167  of  121 
Pac,  we  said:  "While  it  Is  true,  as  claimed 
by  defendant  in  error,  If  the  evidence  be  not 
preserved  by  bill  of  exceptions,  an  Instruc- 
tion, erroneous  as  an  abstract  proposition  of 
law,  but  whlcG,  as  applied  to  a  particular 
state  of  facts,  may  be  correct,  will  not  neces- 
sarily require  the  reversal  of  a  case ;  never- 
theless a  contrary  rule  exists,  and  must  be 
applied  where  the  Instruction  Is  clearly  er- 
roneous, and  could  not  be  applied  as  a  cor- 
rect proposition  of  law  to  any  conceivable 
state  of  facts." 

In  Murphy  v.  Johnson,  45  Iowa,  67,  58, 
the  rule  Is  recognized  and  applied  in  the  fol- 
lowing language:  "The  errors  assigned  re- 
late solely  to  the  Instructions  given  and  re- 
fused, and  It  is  ob'Jected  by  tbe  appellee  that 
no  part  of  the  evidence  Is  properly  before  ns, 
and  that,  therefore,  we  cannot  pass  upon  the 
pertinency  of  the  Instructions  or  determine 
they  are  erroneous.  This  does  not  necessa- 
rily follow,  for.  If  under  no  possible  view 
that  can  be  taken  do  the  instructions  em- 
body correct  propositions  of  law  when  ap- 
plied to  the  Issues  presented  by  the  plead- 
ings, and  tf,  on  the  contrary,  they  are  clear- 
ly erroneous,  then  we  not  only  have  the  pow- 
er, but  It  Is  our  duty,  to  pass  upon  and  de- 
termine the  questions  presented."  And  In 
Downing  v.  State,  10  Wyo.  373,  877,  69  Pac. 
264,  265,  after  stating  that  it  has  been  re- 
peatedly held  that,  when  the  evidence  is 
not  in  the  record,  a  cause  will  not  be  revers- 
ed for  giving  to  the  Jury  an  Instmctlon  which 
would  be  correct  under  any  evidence  that 
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conld  bare  been  admitted  mtder  the  issnes  In 
tbe  cause,  tlie  court  says:  **It  Is  held,  faow- 
erer,  that  If  the  Instructions  are  in  them- 
selTes  radically  wrong  under  any  state  of 
facts  that  coold  have  been  proven  under  the 
iasues  In  the  cause,  and  direct  the  minds  of 
Jury  to  an  Improper  basis  on  which  to  place 
their  verdict,  the  cause  will  tw  reversed, 
though  the  evidence  Is  not  In  the  record." 

[I]  SIvery  presnmptlon  in  favor  of  the  cor- 
rectness of  a  ruling  of  the  trial  court  is  In- 
dulged by  this  court,  and  unless  the  record 
affirmatively  discloses  an  error  of  which  com- 
plaint is  made,  based  upon  the  entire  record, 
the  Jndgment  will  be  affirmed.  Bat  here  the 
record  afflzmaflv'ely  fflscloses  prejudicial  er- 
ror under  the  Issues  In  the  cause  as  made  by 
the  pleadings  and  submHted  to  the  jury. 
This  is  essentially  true,  because  the  evl* 
doKe  Is  no  part  <it  the  record  nntll  made 
sn^  by  Ull  of  exceptions,  and  no  law  makes 
It  incumbent  upon  the  losing  party  to  bring 
the  evidence  into  the  record.  So,  upon  the 
whole  record.  It  i^pears  affirmatively  that 
prejudicial  error  was  committed,  and  the 
substantial  rights  of  the  defendant  disre- 
garded. The  judgment  is  therefore  reversed, 
aod  the  cause  r&manded  for  a  new  trlaL 

Judgmmt  reversed  and  renumded. 

MTJSSEB,J.,es>eciallyoQncnt8L  OABBBRT 
and  GARRI6UE3.  JJ.,  dissent  OAISPBEJSL, 
O.  J.,  not  participating. 

mrSSEB,  J.  (Qpedally  concorrtng).  I  eon- 
CDT  In  the  resnlt  reached  by  Mr.  Jtutice 
WHITE  and  in  his  oidnion,  except  In  so  far 
as  the  views  I  herein  express  may  conffict 
with  or  modify  It 

It  appears  fnun  the  record  in  this  ease 
tbat  at  fhB  trial  an  official  Btem^rapher  was 
present  and  took  down  the  testimony  In 
sborthand,  and  that  afterwards  his  short- 
hand notes  were  unintentionally  destroyed. 
Aniarently  these  notes  were  nnwltttni^y 
iridEed  up  by  some  membw  of  the  atwuw- 
rapber's  family  at  bis  bouMs  and  with  other 
papers,  supposed  to  be  of  no  value,  thrown 
Into  a  fire.  Anyway  the  stenograiAer  could 
not  find  them,  and  therefore  conld  not  fur> 
nteh  the  testimony  as  Is  usual  In  such  cases. 
Nether  the  defendant  nor  any  one  for  blm 
had  anything  to  do  with  the  loss  or  destruc- 
tion of  these  notes.  Section  1472,  Rev.  Stat, 
provides  that  the  judge  of  each  judicial  dis- 
trict may  appoint  a  shorthand  reporter  to 
attend  during  any  term  of  court,  and  on  the 
direction  of  the  court  take  down  in  shortr 
hand  the  testimony  and  other  matters  oc- 
corring  at  the  trial.  This  section  was  in  the 
General  Laws  of  1S77,  the  General  Statutes 
of  18S3,  and  all  statntes  since.  For  years 
it  has  been  the  invariable  custom  for  dis- 
trict judges  to  appoint  stent^aphers  for 
their  respective  districts  to  a[q>ear  at  every 
criminfU  .trfal  and  under,  tiie  court's  direc- 
tion, take  down  the  testimony  and  other 


matters,  and  wbm  a*dtf^dant  wanted  a  bill 
of  exceptions,  containing  all  of  the  testimony 
in  a  case,  if  desired,  It  has  been,  the  custom 
invariably  to  obtain  it  from  the  stenograidt- 
er.  In  accordance  with  that  custom,  and  by 
virtue  of  the  statute,  a  st^ographer  was 
present  and  was  directed  to  take  -down  the 
testimony  in  this  particular  case,  and  he  did 
take  it  down.  The  defendant  had  the  right, 
nnder  snob  drcumstances,  to  assume  that 
he  would  obtain  the  testimony  from  this 
stenographer  for  his  bill  of  exceptions.  He 
was  not  called  upon  to  make  any  other  ar- 
rangements than  were  in  virtue  of  tbe  stat- 
ute provided  by  tbe  direction  of  the  court 
trying  him,  nor  to  anticipate  tbat  he  would 
be  called  upon  to  procure  that  testimony 
from  any  other  source,  nor  compelled  to  de> 
pend  upon  the  uncertain  memory  of  those 
present  as  to  what  the  testimony  was.  In 
this  condition  of  affairs,  without  any  fault 
of  bis  own,  he  was  deprived  of  this  statutory 
and  usual,  and  In  this  case  particular,  source 
for  obtaining  the  testimony  for  his  bill  of 
exceptions  solely  on  account  of  the  fault  of 
an  official  of  the  court  who  did  not  properly 
care  for  bis  notes.  It  Is  for  this  reason  that 
the  testimony  does  not  appear  in  the  bill  of 
exceptions.  Of  course,  he  might  have  col- 
lected together  some  persons  who  were  pres- 
ent at  the  trial,  who  might  have  detailed  to 
him  their  version  of  what  tbe  testimony  was, 
and  the  jndge  of  the  court,  upon  his  own 
memory  and  the  memory  of  these  persons, 
may  have  put  Into  the  bill  of  exceptions 
something  which  they  thought  was  the  testi- 
mony. It  cannot  be  the  law  of  this  state 
that  the  defoidant,  under  sentence  of  death, 
must  suffer  for  the  fbult  of  ths  court  stenog- 
rapba,  whose  duty  It  was  to  preserve  his 
notes,  nor  that  the  defendant,  by  reason  of 
such  official  neglect,  was  compiled  to  resort 
to  an  uncertain  and  antiquated  method  of 
obtaining  the  testimony  for  his  Mil  of  excep- 
tional whlxOi  has  long  ago  been  discarded  in 
the  practice  in  this  state.  If  the  defendant 
or  his  attorney  were  to  blame  for  tAe  loss  of 
the  notes,  or  If  t^e  stenographer  Jhod  the 
notes  and  the  defoidant  bad  failed  or  neg- 
lected to  have  them  extended  and  pat  into 
the  bill  of  exceptions—that  is,  It  the  absence 
of  the  testimony  from  the  bill  of  exertions 
was  caused  by  any  fault,  neglect,  or  wrong 
of  tbe  defendant — an  entirely  different  ques- 
Uon  would  be  presented.  Here  the  absence 
of  tbe  testimony  Is  the  ftult  of  the  official 
of  the  court,  and  not  at  the  defendant  Un- 
der such  circumstances.  It  Is  the  law  In  my 
Judgment  tbat  the  Instructions  can  be  re- 
viewed, notwithstanding  tbe  absence  of  tbe 
testimony.  To  say  that  they  cannot  be  is  to 
take  away  from  defendant  the  right  of  re- 
view on  account  of  tbe  fault  of  tbe  other 
party  to  tbe  litigation.  It  was  the  officer  of 
the  court  who  was  to  blame  for  the  condi- 
tion of  the  record.  Through  no  fault  of  bis, 
but  fay  reason  of  the  officer's  faul^  It  was 
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Impossible  for  the  defendant  to  obtain  the 
testimony  and  put  It  Into  bis  MU  of  excep- 
tions. In  accordance  with  tbe  recognized 
practice  In  this  state.  Be  -was  entitled  to 
pursue  that  practice,  and  was  not  required 
to  resort  to  some  discarded  one.  To  say 
that  he  Is  cut  off  from  his  right  to  have  the 
Instructions  reviewed,  on  account  of  the  ab- 
sence of  the  testimony,  Is  to  say  that  the 
prosecution,  the  people,  shall  profit  by  the 
fault  of  their  official,  and  that  tbe  defendant 
shall  bear  the  burden  of  that  fault  In  the 
cases  wherdn  this  court  has  said  Uiat  in- 
structions cannot  be  reviewed  In  the  absence 
of  the  testimony  no  such  circumstances  ex- 
isted as  are  here  presented  to  account  for 
sncb  absence,  and  they  are,  Uierefore,  not 
applicable.  Let  him  who  la  at  fault  bear  the 
resulting  burdra. 

Ther^ore,  forasmucdi  as  the  absence  of 
the  testimony  was  occasioned  by  tbe  neglect 
of  the  court  official,  which  neglect  rendered 
the  rec<^tzed  and  established  practice  Im- 
possible, it  should  be  conclusively  presumed 
as  against  the  people  that  there  was  evidence 
that  would  warrant  tbe  jury  In  returning  a 
vCTdlct  of  murder  in  the  second  degree,  be- 
cause the  court  Instructed  In  that  degree. 
This  being  so,  the  defendant  was  entitled  to 
a  correct  Instruction.  As  instruction  No.  12 
was  erroneous,  for  the  reasons  stated  by  Mr. 
Justice  WHITE,  tbe  error  could  not  be  other- 
wise tban  prejudicial  In  the  state  of  tbe 
testimony, 

GAB6ERT,  3.  (dissenting).  The  province 
of  this  court  Is  to  redress  real  grievances, 
and  not  to  decide  moot  questions.  For  this 
reason.  It  Is  a  rule  of  universal  application 
that  a  judgment  will  not  be  reversed  on  ac- 
count  of  an  errtmeona  Instmetton,  unless  It 
appears  proluble  that  the  jury  were  misled 
to  the  prejudice  of  tiie  party  ai^>eaUng.  It 
Is  not  aafficlent  to  show  tbat  error.  In  the 
abstract,  was  committed  in  giving  an  Instruc- 
tion. It  must  afflnnattrely  appear  that  it 
was  prejndldaL  This  can  only  be  determin- 
ed by  a  consideration  of  tlie  evidence.  In 
other  words,  a  party  bringing  a  case  liere  for 
review  cannot  base  reversible  error  on  only 
part  of  the  record  or  proceedings  which  led 
up  to  his  conviction.  It  is  said  In  the  opin- 
ion that,  if  the  evidence  were  preserved  by  a 
bill  of  exceptions,  it  might  appear  that  this 
instruction  was  not  prejndidal.  This  an- 
nouncement recognizes  ttiat  a  consideraUon 
of  the  testimony  might  ^Usclose  that  an  er- 
roneous instruction  was  not  prejudicial,  but, 
notwithstanding  this  conclusion,  the  opinion 
is  based  upon  the  erroneous  theory  that  it 
may  be  considered  in  tbe  absence  of  the  tes- 
timony, although  whether  or  not  It  prejudic- 
ed the  rights  of  the  party  bringing  the  case 
here  for  review  can  only  be  ascertained  by 
a  consideration  of  everything  presented  to 
ttie  trial  court  But  the  conclusion  announc- 


ed in  the  majorUy  opinion,  that  an  tziBtrac- 
tton  may  be  amsldwed  wltbont  the  terttmo- 
ny,  permits  reverslUe  error  to  be  predicated 
upon  a  part  of  the  record  and  proceedings, 
instead  ot  the  whol^  and  liweaftw  vre  tfiali 
find  that  a  party  convicted  of  a  crime  will 
find  it  not  only  convenient  but  to  his  ad- 
vantage, when  an  instruction  given  does  not 
correctly  state  the  law,  to  bring  up  the  in- 
structions without  the  testimony,  for,  with 
the  latter,  It  might  conclu^vely  appear  that 
the  error  predicated  upon  the  instruction  did 
not  prejudice  his  rights.  It  is  hardly  neces- 
sary to  refer  to  the  many  cases  where  we 
have  held.  In  both  dvil  and  criminal  acti<His. 
that  in  the  absence  of  the  testimony,  the 
Instructions  will  not  be  reviewed.  It  Is 
sought  to  take  the  case  out  of  this  general 
rule  by  stating,  in  effect  that  instruction  N'o. 
12  cannot  be  applied  as  a  correct  proposltioa 
of  law  to  any  couceivable  state  of  fiicts  con- 
sistent with  the  record.  Applying  this  rule, 
the  opinion,  in  my  judgmoit  is  not  logical. 
True,  the  court  instructed  on  murder  In  th^ 
first  and  second  degrees,  but  it  by  no  means 
follows  that  in  the  absence  of  the  testimony, 
we  can  say  or  assume  there  was  testimony, 
when  considering  an  instruction  alone,  to  es- 
tablish the  fact  that  the  life  of  Jackson  was 
taken,  exc^t  In  tbe  attempt  to  rob  him. 

But,  waiving  these  matters,  I  cannot  agree 
that  instruction  No.  12  is  erroneous,  for  the 
reason  stated  In  the  majority  oc^on,  to  tbe 
effect  tliat  the  burden  of  proving  that  the 
homicide  was  not  committed  in  an  att«npt 
to  rob  was  placed  upon  the  defendant  In- 
struction No.  10  clearly  advised  the  Jury 
that  murder  committed  In  an  attempt  to  rob 
cousUtuted  murder  in  the  first  d^rea  By 
instruction  No.  12  they  were  told  what  con- 
stituted morder  in  tbe  second  degree;  and. 
if  they  found  the  state  of  facts  therein  mm- 
nterated  was  established  by  the  evidence  be- 
yond a  reasonable  doubt,  tiien  the  defend- 
ant was  only  guilty  of  mnrder  in  tbe  second 
d^ree^  but  that  the  killing  of  Jatikam  would 
not  reduce  it  to  that  degree  If  it  aroeared 
from  tbe  testimony,  b^ond  a  reasonable 
doubt,  tbat  Jackson's  life  was  taken  In  an 
attempt  to  rob  him.  Inatmcttons  must  be 
considered  as  a  whole,  and,  when  Instmc- 
tlons  10  and  12  are  read  together,  it  appears 
to  me  that  ttiis  was  clearly  tbe  effect  of  the 
two  InstructionB,  and  that  under  no  dream- 
stances  could  ttie  Jury  liave  beoi  misled  or 
have  understood  that  any  burden  was  plac- 
ed upon  the  dtfoidant  whatever  to  show  a 
state  of  facts  which  would  reduce  tbe  bwnl- 
dde  to  murder  of  tbe  second  degree. 

Nor  do  tbe  views  expressed  by  Mr.  Justice 
MUSSER  change  the  situation.  I  have  al- 
ways understood  tbe  rule  to  be  that  a  court 
of  review  never  acted  npon  what  was  not  or 
could  not  be  brought  before  it  With  all  due 
deference  to  my  learned  Assodates,  I  respect- 
fully submit  that,  if  the  decision  of  the  ma* 
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Jority  iB  followed  in  thia  future.  It  will  In- 
evitably result  in  the  reverBftl  of  convictions 
which  would,  and  should,  without  questloD, 
bave  been  sustained  had  It  been  declared,  as 
It  ahoold  be,  that,  In  the  absence  of  the  tes- 
tlmony,  InstructiiHis  will  not  be  reviewed. 

Now,  what  doea  tbe  statement  in  the  opin< 
ion  of  Mr.  JnsUce  WHITE,  to  the  effect  that, 
Sf  the  evidence  were  hare,  it  might  appear 
that  the  instruction  upon  which  the  reversal 
Is  based,  mean,  except  to  say  that,  If  one  con- 
victed of  a  crime  only  brings  up  the  Instruc- 
tions fbr  consideration,  his  case  may  be  re- 
voved.  whereas,  If  he  brought  the  testimony 
b^ore  tbe  court  by  a  bill  of  ezc^>tlouB,  it 
might  not  be.  This  to  equlTalent  to  saying, 
and  in  Cust,  does  say,  that  a  case  may  be  re- 
Tersed  upon  part  of  the  proceedings  before 
tlw  trial  court,  when  the  proper  rule  Is  that 
aU  matters  before  the  trial  court  whl^  in 
any  manner  bear  upon  the  auestlon  presoit' 
ed  for  review  most  be  considered  before  an 
alleged  error  will  be  declared  prejudicial. 
That  this  must  be  the  true  rule  Is  manifest 
from  the  exinresslon  Just  motioned,  fbr  the 
very  obvious  reason  that,  If  the  evidence 
were  here,  it  ndght  appear  tbe  instruction, 
alttaonglt  emmeouB  as  a  legal  proposlttcm, 
was  not  prejudicial.  In  other  words,  tbto  ez- 
preaabm  of  Itself  recognizes  that  with  tbe 
teattammy  before  us  the  Judgment  of  the  trial 
court  might  be  affirmed,  thiu,  in  effect,  say- 
ing that  fRnn  all  the  proceedings  It  m^ht 
antear  that  Uie  error  complained  of  was  non- 
preJndlcIaL  Does  not  this  statnnent,  th^, 
logically  recognise  that  tbe  testimony  must 
be  ccnsldered  before  an  instruction  will  be 
declared  to  be  prejudlctol,  althou^  errone* 
onaT  If  It  does  (and  I  submit  that  tUs  Is 
tiie  only  logical  conclusion  to  be  deduced 
trom  It),  th«i  It  must  fellow,  as  of  course, 
that  a  person  convicted  of  a  crime  cannot 
predicate  alleged  prejudicial  error  upon  an 
isatmctlm  alone^  when,  with  tiie  testimony 
befbie  na,  it  might  ai^ear  that  it  was  not 
In  brier,  when  It  la  recogidzed  that  a  con- 
■Idexatlon  of  all  the  proceedings  bad  In  the 
towoT  court  in  any  manner  bearing  on  the 
qneetion  raised  by  an  Instruction  might  show 
that  it  was  without  merit,  the  rule  must  be 
that  th^  must  be  presented  here  In  an  ap- 
propriate manner  before  we  can  say  that  an 
error  worked  prejudice;  otherwise,  a  de- 
fendant convicted  of  a  crime  is  permitted  to 
etfln  an  advantage  by  not  bringing  up  the 
testimony  In  the  case.  There  may  be  de- 
dsloDB  from  other  Jurisdictions  which  tend 
to  support  the  c<m;luslon  of  the  majority 
ttiat  instructions  may  be  reviewed  in  the  ab- 
sence of  the  testimony ;  but.  If  they  do,  they 
are  manlfestiy  Illogical,  and  ought  not  to  be 
followed. 

In  my  oitolon  the  Judgment  ot  tlie  Dis- 
trict Court  should  be  affirmed. 

The  writer  is  authorized  to  state  that  Mr. 
Justice  QARRIOUES  concurs  In  this  opinion. 


OANKTO  MITStTNAQA  v.  PBOFLB. 

(Supreme  Court  of  Colorado.    Jan.  6,  191&.) 

1.  JoBT  (}  70*)— SELBonon— Open  Venewb. 

The  Matntory  method  of  sommtmina  Jnrori 
is  not  exclusive ;  the  court  belnc  entitled  either 
to  order  jurors  drawn  fnHn  the  box,  or  summon- 
ed on  an  open  venire  directed  to  the  sberifL 

[Ed.  Note.~For  other  cases,  see  Jury,  Cent 
Dig.  il  S10-S30;  Dec.  DiTTTO.*] 

2.  Cbiuinai.  Law  (|  1171*) — Appkai/— Fkejc- 

DICK. 

Accused  was  not  prejudiced  by  a  narration 
of  purported  confessions,  in  tbe  opening  state- 
ment, where  such  confessions  were  afterwards 
held  competent  and  admitted  la  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  8126,- 3127;  Dec  Dig.  | 
U71.*] 

3.  Witnesses  (S  260*) — Iupkaohhbnt— Cbosb- 
bxakination— -lumatebiu.  matibba. 

Where,  in  a  prosecution  for  the  killing  of  a 
wife,  there  was  no  evidence  tending  in  the 
slightest  degree  to  connect  her  husband  with  the 
offense,  and  he  testified  merely  to  finding  her 
body  on  his  return  from  a  distant  dty,  two  days 
after  the  alleged  killing,  tbe  court  properly  re- 
fused to  permit  (luestions  asked  him  on  cross- 
examination  tending  to  show  ill  feeling  between 
him  and  deceased  and  that  the  witness  bad 
made  attempted  preparations  for  taking  deceas- 
ed's life. 

[Ed.  Note.— For  other  cases,  see  Wltnssses, 
Cent  Dig.  H  91B-8S4 ;  DMTDig.  {  208.^^ 

4.  Witnesses  (|  888*)— Gaosa-ExAjaNATioir— 
Inconsistent  Staieuents  —  Iiocaxebzai< 
Mattebs. 

Where  a  witness  made  preTlous  statements 
out  of  court  on  a  matter  material  to  the  issue, 
substantially  different  from  hia  evidence,  such 
statements  are  admissible  to  impeach  him ;  but 
prior  BUtements  concerning  matters  on  which 
the  witness  has  not  testiflpd,  and  with  reference 
to  matters  not  material  to  me  issue,  are  Incom- 
petent; the  test  being  whnther  the  impeaching 
party  would  be  entitled  to  prove  tbe  statement 
made  by  the  witness  out  of  court  in  support  of 
his  case. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1224 ;   Dec.  Dig.  |  383.*] 

5.  Witnesses  ({  216*) — Confessions— Paivi- 

LBQED  COUMUNICATIONS. 

Accused,  while  in  jail,  was  visited  t»  a 
Methodist  minister,  by  whom  he  sent  word  to 
the  chief  of  police  that  he  wished  to  make  a 
statement  He  voluntarily  made  a  statement  to 
the  chief  of  police  without  violence,  threats,  in- 
ducements, or  promises,  after  be  had  been  re- 
minded of  the  seriousness  of  bis  offense,  and  that 
his  statement  must  be  voluntary.'  iTeld,  that 
the  statonent  was  not  objectifmable  as  a  privi- 
leged communication  made  to  the  minister  as  a 
spiritual  adviser;  it  not  being  shown  that  ac- 
cosed  was  a  Metbodist  or  that  the  minister 
was  his  spiritual  adviser. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  778;  Dec  Dig.  {  21B.*] 

6.  Cbiunai,  Law  (|  1169*)— Ebvibw— Bdit 
iNoa  on  Evidence— Prejudice. 

Accused  was  not  prejudiced  by  the  admis- 
sion of  statements  alleged  to  have  been  made 
by  him  to  the  chief  of  police,  where  he  subse- 
quently testified  in  his  own  twhalf  in  substaa- 
tially  the  same  language  as  contained  in  the 
statement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  9088,  Sm-4U»;  Dec  Dig: 
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7.  CJtziQNAL  Law  (|  1166%  •)— Appeal — Pbzj- 

UDICB — FAZI.UBE  TO  PRODUCE  ABTIOLBB  ON 

SuBPixKA  Duces  Tecuu. 

Where  accased,  in  a  prosecation  for  mnr- 
der,  subpoenaed  the  chief  of  police  duces  tecum 
to  produce  certain  articles  of  clothing  altered 
to  beltmg  to  accused,  in  order  to  show  that  the; 
(xmtainea  no  blood  stains,  he  was  not  prejudiced 
br  the  failure  of  the  witness  to  prodaoe  the 
clothes  on  the  plea  that  they  had  diBappeaTed; 
the  witness  having  testified  that  the  clothes  so 
delivered  to  him  showed  no  signs  of  blood  stains, 
and  there  being  no  evidenca  that  the  clothes  de- 
livered to  the  witness  wen  tliose  wwn  bj  the 
defendant  while  at  the  honn  of  tiie  deceased  <m 
the  day  of  the  kUHiig. 

[Ed.  Note.— For  oUier  cases,  see  Orimlnal 
Law.  Cent  XHg.  H  8114^4126;  Dae.  Dig.  I 
1166%*] 

&  Homicide  (f  908*}— iNSTBucrnoira— DiesKi 

OP  Offense. 

Where,  in  a  prosecntloii  for  homicide,  there 
was  no  controversy  over  the  fact  that  deceased 
had  been  murdered,  the  only  question  being 
who  committed  the  murder,  uie  court  did  not 
err  in  omitting  to  charge  on  manslaughter. 

[Ed.  Xote. — For  other  cases,  see  Homicide, 
Cent  Dig.  M  649-6S6;  Dec  Dig.  |  309.*] 

9.  CBiinNAi.  Law  (|  786*)— Instbuotioks— 
C^EDiBiuTr  or  Witnesses. 

Where  the  court  charged  that  the  jury 
were  the  judges  of  the  credibility  of  all  the  wit- 
nesses and  the  weight  to  be  given  their  testi- 
mony, in  determining  which  the  jury  should 
consider  the  motive  or  interest  any  witness 
might  have  in  testifying  falsely,  it  was  not  er- 
ror for  the  court  further  to  charge  that  defend- 
ant was  subject  to  the  same  teat  as  other  wit- 
nesses and  that  the  jury  should  take  into  con- 
sideration his  interest  in  the  result  of  the  trial 
in  determining  the  weight  to  be  given  to  his  tes- 
timony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  1787.  1^1901,  1960, 
1984;  Dec.  Dig.  i  786.*] 

la  Chiminai,  Law  (|  556*)— Weioht  or  Evi- 
dence—Statements BT  AOCnSBD, 

In  a  prosecation  tor  homicide,  the  state  was 
not  bound  by  statements  ot  accused  Introduced 
in  evidence  as  a  part  of  the  state's  ease  In  chief 
because  they  were  not  shown  to  be  untrue ;  the 
weight  to  be  given  to  such  statements  being  a 
question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1258;  Dec.  Dig.  |  556.*] 

Error  to  District  Court,  City  and  Count; 
of  Denver ;  Hubert  L.  Shattuck,  Judge. 

Gankyo  Mitsonaga  was  convicted  of  mur- 
der, and  he  brings  error.  Affirmed. 

'  O.  N.  HntffiD  and  B.  B.  Laska.  both  of  Dea- 
Ter  (GiEsar  A.  Boberts,  of  Denver,  of  coun- 
sel), for  plaintiff  In  mor.  Benjamin  Griffith, 
Atty.  Gen.,  and  PhlUp  W.  MothersUl.  Asst 
Atty.  Gen.,  for  the  State 

OABRIGTTES,  J.  1.  Friday,  May  6,  1910, 
Catharine.  Wilson  moved  Into  No.  1054  Clay- 
ton street,  Doiver.  The  family  consisted  of 
herself  and  husband;  but  she  was  alone  at 
the  time,  he  being  at  Hot  Springs,  Ark.  That 
night  she  stayed  with  her  daughter,  Mr&  Gal- 
land,  and  Saturday  returned  to  the  houses 
where  she  employed  the  defendant  to  clean 
the  windows  and  bathtub,  in  the  afternoon. 
Saturday  afternoon,  she  met  Haz^  Miller, 
whom  she  invited  to  stay  with  her  that  night, 


and  as  far  as  disdoeed  by  any  of  the  eri- 
dence — other  than  the  account  given  by  the 
defaidant}-^ls  is  the  last  that  was  eeeo  or 
heard  of  her,  until  her  body  was  found  Mon- 
day afternoon.  Miss  Miller,  on  arriving  at 
the  house  Saturday  evening  to  ke^  her  en- 
gagement, found  the  house  locked.  She  went 
in  by  raising  a  back  window ;  but  found  no 
one  there,  and,  after  waiting  for  Mis.  Wilson 
an  hour  or  more,  I«rt  about  8:80.  Sunday. 
May  8th,  Mr.  Wilson,  who  was  cm  his  way  to 
Denver  from  Hot  Springs,  telegraphed  his 
wif^  In  care  of  Mrs.  Galland.  that  he  would 
arrive  in  Draver  about  12:16  Monday  noon. 
Late  in  the  afternoon,  Mr.  Galland  took  this 
message  to  1064  Clayton  street,  and  finding 
the  house  locked,  and  no  one  at  home,  left 
it  sticking  in  the  door.  Miss  Miller  told  Mrs. 
Galland  of  bet  experience  at  the  Wilson 
house  Saturday  night,  and  Mrs.  Galland,  still 
unable  to  learn  of  the  whereabouta  aC  her 
mother,  met  Mr.  Wilson  at  the  station,  and 
told  him  she  was  missing.  They  wait  to  the 
house  that  afternoon,  flndlng  it  still  locdLOd. 
and,  upon  searching  the  preoUses,  found  the 
body  in  the  c^lar,  crowded  Into  a  box,  cover- 
ed with  excelsior,  straw,  and  another  box.  A 
strip  of  muslin  cloth  was  drawn  tightly  about 
the  throat,  Indicating  strangulation.  There 
were  bruises  and  cuts  on  the  head  and  chest, 
and  blood  stains  In  the  kitchen,  and  on  the 
stairs  leading  to  the  cdlar ;  an  attempt  hav- 
ing been  made  to  obliterate  these  by  wiping, 
them  up  with  rags,  left  in  the  sink.  Her 
"rat"  had  been  crowded  Into  her  throat,  and 
a  three-pound  Indian  club,  stained  with  blood, 
was  found  behind  the  retaining  wall  In  the 
cellar. 

Deceased  was  a  large,  robust  woman  w^h- 
ing  about  160  pounds.  The  defendant  was 
a  small  Japanese^  about  120  pounds  in 
weight,  but  physically  strong  and  active^  ex- 
cept that  his  left  arm  had  been  injured  10 
years  before^  He  worked  for  a  Broadway 
cleaning  establldunoit,  operated  by  a  Ja^ 
aneset  who  took  oid^  and  filled  than,  by 
smding  others  to  do  the  work,  oollectlnff  a 
percentage  on  what  they  received,  as  commis- 
Bion. 

On  this  Sattirday  morning,  defendant  was 
teat  to  clean  carprts  on  ToEfe  straeU  and. 
while  there,  was  directed  by  phone  from  the 
estabUshment  to  go  to  1064  COaytou,  to  work 
In  the  ftftenioon,  which  he  did,  arriving  thwe 
about  1:30,  and  gohig  to  wmk  at  once.  Be 
leift  about  6  rSO^  before  flnlshlng,  going  to  the 
cleaning  houses  wboe  he  ate  his  ao^per, 
changed  his  clothes,  went  downtown,  returned 
and  erased  his  name  from  a  book  which  gave 
the  Information  that  be  had  beai  aaO,  to  1054 
Clayton,  miat  nltftt  he  went  to  McOook,  Keb., 
changed  his  name,  and  In  a  couple  of  days 
went  to  work  as  a  section  hand.  Istet  be 
was  arrested  there,  brought  to  Denver,  and 
placed  in  jail.  While  confined,  he  made  two 
separate  statements  to  the  authorittes  re- 
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sardine  tbe  transaction,  which  were  reduced 
to  writing,  and  on  the  trial  wen  read  to  tbe 
Jury  as  part  of  the  peoid^B  case  In  dilOC  In 
the  first  statement,  he  said  he  had  not  work- 
ed at  all  at  10B4  Clayton;  that  he  went 
tliere;  Init  tbat  Qie  lady  wtw  came  to  tbe 
dooF  ttrtd  him  she  wanted  a  Jap  to  oome  In 
the  morning  and  not  In  the  aftermmn,  bo  he 
retnnied  to  the  deaning  estahUshmuit. 
the  aecond  statnnent  be  aald  be  worked  at 
1054  Clayton,  cleaning  the  windows  In  tbe 
afternoon,  and  assisted  a  man  In  pntttaig  t&« 
dead  body  of  Mrs.  Wilson  In  tbe  box.  In  the 
first  statement,  be  said  be  went  <m  the  train 
with  12  Jap  bays  to  McGook.  In  tbe  second, 
be  said  be  did  not  know  whether  they  ware 
on  tbe  train ;  that  he  met  than  after  he  sxrtr- 
ed  there  In  the  first  stat^ent,  he  said  he 
bMtowed  the  mon^  to  boy  a  ticket  to  Mc- 
Gook. In  the  second  statenmt  he  said  he 
bought  it  with  money  given  him  by  the  man 
be  assisted.  On  tbe  trial,  he  said  that  he 
was  sent  by  the  rt^juming  establtsbment  to 
1054  Clayton,  wbrae  he  made  an  agreement 
with  Oie  lady  to  dean  her  windows  uid  bath- 
tub, and  went  to  work  at  once ;  that  be  clean- 
ed the  windows  first  and  then  went  to  the 
bathroom,  tbe  lady  being  abont  tbe  honse^ 
and  oGcaslonally  conversing  with  blm ;  that, 
wbne  he  was  working  In  the  bathroom,  a  tall 
stranger  came  In,  bis  face  scratdied  and 
bleeding,  and  his  shirt  covered  with  blood, 
who,  with  a  revolver  in  his  right  hand,  seized 
defoidant  with  his  left,  and  forced  him  to  go 
to  the  cellar,  where,  at  the  bottom  of  the 
stairs,  lay  the  dead  body  of  the  lady ;  that  the 
man's  left  arm  was  Injured,  and  he  put  a 
doth  around  her  nedc,  stood  on  one  end  of 
it,  and  pulled  the  other  end  with  his  right 
band  until  it  was  tight,  then  at  the  point  of 
his  revolver  be  forced  defendant  to  assist  him 
in  putting  tbe  body  In  the  box;  that  the 
stranger,  still  threatening  blm  with  his  revol- 
ver, forced  him  to  take  rags  and  wipe  up  tbe 
blood  stains,  after  which  he  took  him  to  the 
front  door,  gave  blm  930,  and  pushed  him  out 
Going  to  the  deanlng  establishment,  he 
changed  bis  dotbes,  ate  sapper,  and  went 
downtown,  where  he  met  a  fdlow  country- 
man, to  whom  he  related  the  occurrence,  and, 
b^ng  Informed  that  it  was  a  serious  matt^, 
he  became  frightened,  went  back  and  erased 
his  name  from  the  book  showing  his  presokce 
at  10S4  Clayton,  not  on  account  of  the  trans- 
action, bnt  to  escape  the  payment  of  a  com- 
mission; then  went  downtown  again,  and 
tried  to  secure  a  railroad  pass  to  accompany 
a  nnmbtf  of  Japanese  boys  who  were  going 
to  McCook,  Neb.,  to  work  on  the  section,  bat, 
ftlllng  in  this,  he  bought  a  ticket  with  a  por- 
tion of  the  money  the  man  bad  given  blm, 
and  left  that  night 

The  defense  Is  that  the  murder  was  com- 
mitted by  the  stranger  who  compelled  defend- 
ant to  assist  him  In  putting  the  body  ta  the 
tMxx  and  w^w  up  the  blood  stains,  and  an  at- 
tempt la  made  to  east  suqilcion  upon  Mr. 


Wilson.  There  Is  no  evidence  in  the  whole 
record  even  suggesting  the  husband  had  any- 
thing to  do  with  the  <9im&  No  objection  Is 
made  here  that  tbe  evidence  Is  not  ooflldaU; 
to  support  tbe  vwdict  Tbe  erroiB  asslened 
are:  (1)  Challenge  to  the  array;  (2)  dec- 
tlon  betweoi  counts;  (8)  ronarks  of  tbe  dis- 
trict attoniey  in  opadng  tbe  case ;  (4)  refus- 
al to  allow  certain  crosa-exa  mlnatlon ;  (6) 
admission  of  d^endant's  statemeits;  (6) 
failure  of  the  chief  at  police  to  produce  cer- 
tain dotbes.  Sndi  of  these  assignments  as 
have  not  been  abandoned  will  be  considered. 

t1]  2.  Defendant  dialloiged  the  array  be- 
cause the  jurors  were  sdected  upon  an  open 
venire,  and  not  drawn,  at  a  time  when  there 
were  in  the  box  the  names  of  600  competent 
Jurors.  There  Is  nothing  In  this  oontditlon. 
Tbe  statute  provides  that  the  court  may 
order  a  jury  drawn  from  the  box,  or  sum- 
moned by  an  open  venire.  Whenever  the 
court  needs  more  jurors,  it  has  the  power, 
under  the  statute^  to  either  draw  them  from 
tbe  box  m  summon  tbem  by  an  open  venire. 
Aside  from  this,  we  have  hdd  that  tbe  stat- 
utory method  of  summoning  jurors  Is  not 
exduslve,  and,  unless  inhibited,  the  conrt 
has  the  inherent  common-law  power  to  se- 
lect a  jury  upon  an  open  venire,  directed  to 
the  sheriff.  Ma(Aey  v.  People,  2  Cola  13: 
Giano  V.  People,  30  Goto.  26,  69  Pac.  604; 
Imbeds  v.  People,  40  Colo.  142,  90  Pac.  608; 
Walt  V.  People,  46  Colo.  138,  104  Paa  SO. 

[2]  8.  It  is  next  complained  that  the  dis- 
trict attorney  in  his  opening  statement  told 
the  Jury  that  tbe  defendant  had  confessed, 
and  narrated  the  purported  confessions — be- 
ing tbe  tvo  statements  afterwards  admitted 
in  evidence — to  the  jury.  It  Is  contended 
the  court  should  not  have  allowed  tbe  prose- 
cution to  do  this,  because  the  admissibility 
of  tbe  evidence  bad  not  been  determined,  and, 
if  exduded,  the  rights  of  the  defendant  might 
be  jeopardized.  It  probably  would  be  the 
better  practice,  ordinarily,  for  the  prosecu- 
tion In  opening,  merely  to  refer  to  such  mat- 
ters, without  going  into  details;  because  at 
the  trial  the  offered  evidence  might  be  ex- 
duded. In  this  case,  however,  no  harm  was 
done  the  defendant,  because  the  statements 
were  afterwards  held  competmt,  and  admit- 
ted in  evidence. 

[3]  4.  Deceased's  husband,  Rldgley  Wilson, 
testified  abont  starting  to  Denver  from  Hot 
Springs,  and  telegraphing  his  wife  from  Kan- 
sas City  that  be  had  missed  connections,  and 
would  not  reach  Denver  until  12 :1S  Monday 
noon;  of  Mrs.  Oalland  meeting  him  at  the 
station  and  tdllng  blm  of  tbe  disappearance 
of  his  wife;  of  their  going  to  the  house  in 
the  afternoon  and  finding  the  body  in  the 
cellar.  This,  in  substance,  was  his  testimpny. 
On  cross-examination  he  was  asked  :  Did 
your  wife  tell  you,  just  before  you  left  Den- 
ver, that  she  had  told  Mrs.  Faxon  that  she 
desired  to  change  her  insurance  policy,  so 
as  to  make  her  daugbter  beneficiary  Instead 
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of  yonrseU;  ttiat  ihe  expected  Mmethlng 
woald  happen  to  her,  and  If  she  was  killed 
It  would  be  yon  who  did  It,  to  look  for  her 
and  she  wonld  be  flnmdT  Did  yon  ever  par* 
me  her  vrltti  a  rerolTcr,  abovt  the  honaet 
Ton  had  fTeqnent  qvarrel*  with  yonr  wife, 
while  yon  were  married  and  living  with  her? 
Did  yon  tell  her  In  a  letter  that  when  she 
found  a  hodse  yon  wanted  her  to  set  one  In 
a  locality  where  yon  were  not  known?  Did 
yon  tell  Mabel  GMUland  yon  wanted  her  to 
keep  It  (the  identification  dip  ^rva  him  by 
the  port^  on  the  Pnllmai^  that  somebody 
might  say  yon  had  come  into  Denver  on  a 
male?  The  objectloiw  to  these  Questions  were 
sustained,  because  they  were  not  proper  on 
cross-examination.  It  is  claimed  in  argument 
they  were  asked  for  the  purpose  of  Impeach- 
iDg  the  witness.  It  Is  evident  they  were  not 
germane  to  any  matter  abont  which  the  wit- 
ness had  testified,  and  therefore  not  proper 
cross-examination;  neither  were  they  proper 
Impeaching  Questions. 

[<]  If  a  witness  has  made  previous  state- 
ments out  of  court,  upon  a  matter  material  to 
the  Issue,  substantially  different  from  his 
evidence  In  court,  such  statements  may  tend 
to  Impeach  his  recollection  or  his  truthful- 
ness, and  should  be  considered  by  the  Jury 
In  determining  the  credibility  of  the  witness, 
and  the  weight  to  be  given  to  his  testimony. 
Rose  V.  Otis,  18  Colo.  59,  31  Pac.  493 ;  Mullen 
V.  McKlm,  22  Colo.  468,  45  Pac.  416;  Jaynes 
V.  People,  44  Colo.  541,  99  Pac.  325,  16  Ann. 
Cas.  787;  Ryan  v.  People,  21  Colo.  119,  40 
Pac.  776;  Nutter  v.  O'Donnell,  6  Colo.  253. 
But  prior  statements  of  a  witness  about  mat- 
ters upon  which  he  has  not  testified  In  court 
cannot  be  shown.  There  must  be  a  material 
inconsistency  or  contradiction  between  hla 
evidence  In  court  and  his  alleged  previous 
statements  out  of  court,  and  the  Impeaching 
question  must  not  be  upon  collateral,  irrele- 
vant, or  Immaterial  matters,  but  must  be  up- 
on matters  material  to  the  issue.  The  test 
as  to  Its  materiality  Is  said  to  be:  If  the 
statement  which  It  is  alleged  the  witness 
made  out  of  court  was  true,  would  the  Im- 
peaching party  be  entitled  to  prove  It  In  sup- 
port of  his  case?  Askew  v.  People,  23  Colo. 
455,  48  Pac.  624 ;  40  Cyc.  2700.  These  ques- 
tions did  not  tend  to  affect  the  credibility, 
or  test  the  recollection,  of  the  witness  upon 
any  material  evidence  he  had  given,  and,  if 
he  had  answered  In  the  native,  defendant 
would  not,  on  that  account,  have  been  allow- 
ed to  prove  the  contrary. 

[1]  5.  While  In  Jail,  defendant  was  visited 
by  Shlrato,  a  Japanese  Methodist  minister, 
who  reported  to  the  chief  of  police  that  de- 
fendant wished  to  see  him.  He  was  taken 
to  the  chief,  and  made  the  first  statement 
later,  he  again  sent  word  by  Shlrato  that  he 
wanted  to  see  the  chief,  to  whom  he  made 
the  second  statement  It  la  claimed  these 
statements  were  privileged  communications, 
because  made  to  Shlrato  as  his  spiritual  ad- 


viser. There  Is  no  evidence  fliat  defendant 
was  a  Methodist  or  that  Shlrato  wu  Us 
apltltnal  advisex .  Defendant  vohmtarlly  meat 
his  wish  by  Shlrato  to  see  the  ddtf,  and  tlien 
nude  the  statements  to  him.  He  vfts 
represented  by  interpreters,  and  precaution 
was  taken  to  remind  him  of  the  serlonsiuss 
of  the  oflTense,  and  that  his  statoient  mnst 
be  voluntary.  No  violence,  threat^  Indaoe- 
ments,  promises,  or  hope  of  any  fclDd  were 
held  out  to  him  to  Induce  him  to  make  these 
statements,  and  there  was  no  error  in  ad- 
mitting them  In  evidence.  Reagan  v.  People, 
49  Colo.  31^  112  Pac  785;  Byram  v.  People, 
49  Colo.  533,  113  Pac.  628. 

[I]  The  defendant  afterwards  testified  In 
his  own  behalf  In'  practically  the  Identical 
language  of  his  second  statement  so  we  do 
not  see  how  he  could  have  been  harmed  by 
Us  Introduction  In  evidence  by  the  people. 

[7]  6.  It  will  be  remembered  the  defend- 
ant after  be  left  Clayton  street,  went  to  the 
cleaning  establishment  ate  his  supper,  chang- 
ed hla  clothes,  and  went  downtown.  After- 
wards, the  proprietor  of  the  place  delivered 
some  clothes  to  the  chief  of  police,  which 
were  said  to  belong  to  defendant,  and  on  the 
trial  the  ofScer  was  subpoenaed  duces  tecum, 
by  the  defendant,  to  produce  these  articles; 
the  purpose  being  to  show  the  Jury  they 
contained  no  blood  stains.  This  the  chief 
said  he  could  not  do,  because  they  had  dis- 
appeared, and  this  is  assigned  as  error. 
There  is  no  evidence  that  these  clothes  were 
worn  by  the  defendant  while  at  the  Wilson 
house;  and,  as  the  chief  testified  the  clothes 
brought  to  him  showed  no  signs  of  any  blood 
stains,  their  nonproductlon  could  make  no 
difference  to  the  defendant 

[I]  7.  Error  is  assigned  upon  the  refusal 
of  the  court  to  instruct  upon  manslaughter. 
The  deceased  was  murdered.  Over  this, 
there  was  no  controversy.  Who  committed 
the  murder,  was  the  only  question.  There 
was  no  occasion  for  instructing  on  man- 
slaughter, because  there  was  no -evidence  up- 
on which  to  base  such  a  verdict  Smith  v. 
People,  1  Colo.  144;  Crawford  v.  People,  12 
Colo.  292,  20  Pac.  769;  Kelly  v.  People,  17 
Colo.  137,  29  Pac.  805;  Carpenter  v.  People. 
31  Colo.  290,  72  Paa  1072;  Mow  v.  People,  31 
Colo.  360,  72  Pac.  1069 ;  Van  Wyk  v.  People, 
45  Colo.  12-18,  99  Pac  1009;  Reagan  v.  Peo- 
ple. 49  Colo.  326,  112  Pac  785. 

[I]  8.  In  Instruction  16,  the  court  told  the 
Jury  they  were  the  Judges  of  the  credlblUty- 
of  all  the  witnesses  and  the  weight  to  be 
given  their  testimony;  In  determining  which, 
they  should  take  Into  consideration  the  mo- 
tive or  Interest  any  witness  might  have  In 
testifying  falsely.  In  instruction  17,  they 
were  told  that  defendant  was  subject  to  the 
same  test  as  other  witnesses,  and  they  should 
take  into  consideration  his  Interest  In  the  re- 
sult of  the  trial.  Error  la  assigned  upcm  the 
latter  Imrtmctlon,  because  it  singles  out  the 
defiendant,  and  directs  special  sttntioo  to 
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his  credlblUtf.  The  court  had  prertonsly 
told  the  ixixy.  In  Instruction  16,  that  th^ 
were  the  Judges  of  the  credibility  of  all  the 
witnesses,  and  should  take  into  considera- 
tion the  interest  any  witness  had  in  the 
triaL  This  included  the  defendant  as  a  wit- 
ness, and  the  court  might  properly  have 
stopped  there;  but  perhaps  some  juryman 
mli?ht  not  have  comprehended  that  this  in- 
cluded him — that  is,  might  have  considered 
him  in  sotae  different  or  other  capacity. 
Therefore  it  was  not  prejudicial  error  for 
the  court  to  tell  the  Jury,  in  another  Instruc- 
tion, that  the  defendant  was  a  witness,  and 
they  had  no  right  to  disregard  his  testimony 
merely  because  he  was  the  defendant;,  but 
most  consider  it,  and  give  it  such  weight  as 
they  thought  proper.  In  connection  with  all 
the  other  evidence  in  the  case,  and,  in  deter- 
mining the  weight  and  credibility  of  his  evi- 
dence, they  had  a  right  to  talie  into  consid- 
mition  the  fact  that  he  was  tbe  defendant, 
and  his  Interest  in  the  result  of  the  trial. 
We  know  there  are  authorities  holding  It  Is 
rerersihle  error  to  single  out  tbe  defendant 
in  this  manner;  but  we  Call  to  see  bow  such 
an  Instruction  can  so  prejudice  the  rights 
of  the  defendant  as  to  make  It  reversible 
wror,  and  this  court  is  committed  to  Its 
propriety.  Minich  v.  People,  8  Colo.  440-453, 
9  Pac  4;  Babcock  v.  People,  13  Colo.  615- 
523.  22  Pac.  SH;  Porter  t.  People^  SI  Cola 
S08-515,  74  Pac  879. 

[II]  9.  Counsel  for  defendant  contend  the 
people  were  bound  by  his  statements  which 
the  prosecution  introduced  In  evidence  In 
chl^,  unless  they  were  shown  to  be  antrum 
It  was  for  the  jury  to  determine  from  all 
the  evidence  In  the  case  how  much.  If  any, 
of  tbe  statements  they  would  believe.  State 
T.  Herkel.  180  Uo.  315-321,  87  S.  W.  US6. 

WHITD  and  UUSBER,  JJ.,  concur. 


EMPntB  BANGB  &  CATTLE  CO.  T. 
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CCoort  of  Appeals  of  Colorado.    Dee.  18,r 
1912.)  - 

1.  MOROAOSS  (8  374*)— rOBECI.OBnSE— Tbub- 

tie'b  Died. 

Where  the  notice  of  a  trustee's  sale  un- 
der ft  deed  of  trust  recited  that  at  the  request 
of  the  owner  of  the  promissory  bond  the  trus- 
tee save  public  notice,  a  certified  copy  of  the 
advertisement  being  inserted  In  the  deed,  that 
instmme&t  cannot  be  declared  invalid  on  the 
fro  and  that  there  was  no  recital  that  tbe  le- 
gal h(dder  of  the  notes  requested  the  trustee 
to  advertise  and  sell  the  land. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  U18-1123;  Dec.  Dig.  {  374.«] 

2.  Tautioh  (I  761*)— Tax  Titus— Vaud- 
rrr. 

A  tax  deed  Is  Invalid,  where  It  shows  that 
(he  assignment  of  the  tax  certificate  was  made 
more  than  three  years  after  its  date. 

[SJd.  Note. — For  other  oases,  see  Taxation, 
Cent  IMg.  H  1510-1518;  Dec.  IMg.  |  761.*] 


3.  Taxation  ({  67&*)— Tax  Tztw. 

Before  land  sold  for  taxes  can  be  IsgatlT 

bid  in  by  the  county,  it  must  be  continnaUy  of- 
fered from  day  to  day  until  the  sale  Is  con- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1361,  1362;  Dec.  Dig.  |  697.*] 

4.  Taxation  (8  767*)— Tax  Titles  —  Tax 
Deeds. 

To  be  good,  It  must  affirmatively  appear 
by  the  recital  of  the  tax  deed  that  every  pre- 
liminary step  was  regularly  taken. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  I  1507;  Dec  Dig.  i  757.*] 

5.  Taxation  (||  772,  775*)— Tax  Deeds- 

COBRECTION  Deeds— Co  NSTBUCTION. 

Wbere.a  correction  tax  deed  redtes  that 
"the  said  county  of  Yuma  did  heretofore  sell, 
assign,  and  deliver  unto  •  *  *  the  said  cer- 
tificate of  purchase,"  and  both  deeds  are  of- 
fered in  evidence,  the  two  instruments  must  be 
construed  together;  an^  where  tbe  original 
deed  recites  that  the  assignment  was  made  by 
the  clerk,  it  will  be  presumed  that  such  was 
the  case,  nothing  appearing  in  the  second  deed 
to  negative  this  presumption. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1540,  1543;  Dec.  Dig.  SS  772. 
776.*] 

6.  Taxation  (|  761*)— Tax  Titim  — Tax 
Deeds. 

A  correction  tax  deed,  reciting  that  the 
treasurer,  having  passed  tbe  property  from 
"time  to  time"  until  the  last  day,  struck  off 
the  property  to  the  county.  Is  insufficient,  as 
it  fails  to  show  that  tbe  first  and  last  day 
were  not  one  and  the  same  day. 

[Eld.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  ||  1510-1513;  Dee.  Dig.  |  76L*] 

7.  Taxation  (|  762*)-^az  TnxsB— Vaijd- 

■  nr. 

Where  a  tax  deed,  though  redting  that 
tbe  purchaser  had  deposited  mth  the  treasur- 
er ol  tbe  county  the  tax  assessed  on  tbe  prop- 
erty since  the  date  of  the  sale  thereof,  did  not 
recite  the  amount  of  such  taxes,  it  is  bad. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
C^t  Dig.  H  1614-1516;  Dee.  Dig.  8  762.*] 

a  Taxation  (8  766*)— Tax  Titum— vAo- 
knowledgment. 

A  purported  acknowledgment  of  a  tax 
deed,  reciting  that  the  treasurer  ot  the  county, 
personally  known  to  the  county  clerk  taking 
the  acknowledgment  appeared  at  the  date  of 
the  execution  of  tbe  conveyance,  and  that  bis 
name  was  affixed  to  the  conveyance  as  treasur- 
er, is  Insufficient  under  Blills*  Ann.  St  i  8901, 
requiring  the  treasurer  to  acknowledge  uie  ex- 
ecution of  such  deeds  as  his  voluntary  act 
'  [Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  1528,  1629;  Dec.  Dig.  |  766.*] 

9.  Taxation  (8  818*)— Questions  Dktebuin- 

ABI£. 

In  view  of  Rev.  St  1008,  8  6733,  providhig 
that,  where  lands  sold  for  taxes  are  recovered 
in  ejectment  taxes  paid  after  tbe  sale  thereof 
shall  be  ascertained  and  paid  by  tbe  persons 
recovering  the  land,  the  luvalidi^  of  tax  deeds 
may  be  ascertained  even  though  they  are  ex- 
cluded by  the  trial  court  from  the  evidence; 
tbe  admission  of  the  deed  not  being  necessary 
to  the  determination  of  Its  nlUity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  1«U;  Dec  Dig.  8  SIS.*] 

10.  LncTTATioN  or  Actions  (8  182*)— Plead- 
ing—Necessitt. 

The  defense  of  limitations  must  be  pleaded. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  88  676-682,  605,  706; 
Dec  Dig.l  182.*] 


•Vtor  afhtr  easw  ss*  suns  topic  sad  ssetlOB  NUICBBR  la  Dw:.  Dig.  ft  An.  Dig.  K«7-Ko.  Ssrtas  *  R«-r  Zadm 


Digitized  by 


Google 


246 


129  PAGIFtC  BEPORTEB 


(Colo. 


11.  TaZATIOIT     (I     813*)— GOKFOBUXTT  TO 

Pleadinos. 

In  ejectment  to  determine  the  valldltr  of 
tax  titles,  it  was  error  to  decree  a  cancellation 
of  deeds  not  pnt  in  issne  by  the  pleadinn,  or 
to-  cancel  deeds  in  bo  far  ai  they  affected  laoda 
not  involved  in  the  suit 

[Ed.  Note.— For  other  caees,  see  Taxation, 
Cent.  Dig.  f  1611;  Dec.  Die  $  813.*] 

Appeal  from  District  Gourt,  Yuma  Goanty ; 
H.  P.  Burke,  Judge. 

Action  by  Lardner  Howell  against  the  E}m- 
plre  Banctt  &  Cattle  Company.  From  a 
Judgment  for  plalntU^  defendant  appeals. 
Affirmed. 

B.  H.  Ollmore,  of  Denver,  for  appellant 
John  F.  Mall,  of  Denver,  for  appdlea 

CUNNINGHAM,  J.  [t]  1.  This  Is  an  ac- 
tion In  the  nature  of  ejectment,  brought  to 
test  the  title  to  the  N.  W.  %4  of  section  24, 
township  6  N.,  range  48  W.,  In  Yuma  county. 
The  plalntur  alleged  ownership  in  fee  simple, 
and  that  the  defendant  wrongfully  withholds 
the  land.  The  answer  was  a  general  denial 
only.  To  prove  his  title  the  plainticr  intro- 
duced a  government  ipatent  without  objec^ 
tlon,  a. trust  deed  by  the  patentee,  a  trus- 
tee's deed  based  on  the  foreclosure  of  said 
trust  deed,  and  a  deed  from  the  grantee 
named  In  the  trustee's  deed;  or,  rather,  it 
was  stipulated  that  the  said  grantee  had 
conveyed  the  land  to  plaintiff  Howell,  appel- 
lee here.  Appellant  in  its  brief  argues, 
against  the  validity  of  the  trustee's  deed, 
lhat  it  contains  no  recital  that  the  l^al 
holder  of  the  note  secured  by  the  trust  deed 
applied  to  the  trustee  or  requested  the  trus- 
tee to  advertise  and  sell  the  same.  The 
abstract  does  not  Indicate  that  any  aach  ob- 
jection was  offered  by  counsel  for  app^nt 
to  the  admission  of  the  trustee's  deed.  At 
least,  there  Is  no  specific  objection  of  this 
sort  contained  In  the  abstract.  The  trus- 
tee's deed  Is  too  meagerly  abstracted  to  de- 
termine whether  it  does  or  does  not  contain 
such  a  recital ;  but  by  refirarence  to  the  orig- 
inal record  there  appears  a  notice  of  trus- 
tee's sale,  containing  the  following:  "Now, 
therefore,  at  the  request  and  direction  of 
the  legal  holder  and  owner  of  said  promis- 
sory bond,  ♦  *  •  I,  W.  H.  Lannlng,  trus- 
tee, do  hereby  give  public  notice"  of  the  sale. 
Immediately  preceding  this  notice  (tf  the 
trustee's  sale,  which  was  set  out  In  foil  In 
the  trustee's  deed,  appears  the  following  by 
way  of  Introduction  to  the  aforesaid  notice: 
"A  oertlfled  otpy  of  saUI  advertisement  is 
here  Incorporated  and  made  a  part  of  this 
deed" — meaning  the  trustee's  deed.  More- 
over, reference  to  the  bill  of  exceptions  dis- 
closes tiiat  the  trust  deed  provides  for  the 
sale  of  the  land  by  the  trustee,  "in  case  of 
default  of  payment  of  said  bond  or  any  part 
thereof  or  Interest  thereon,"  and  the  trust 
deed  does  not  appear  to  provide  for  or  ce- 
fiuire  that  the  legal  holder  should,  as  a  con- 


dition precedent  to  the  sale,  make  applica- 
tion to  the  trustee  to  make  the  sale.  In 
this  respect  the  trust  deed  involved  in  this 
case  Is  unlike  the  trust  deed  before  the 
court  In  Bent-Otero  Improvement  Co.  v. 
Whitdiead,  25  Colo.  354.  54  Pae.  1023,  71 
Am.  St  Bep.  140,  cited  and  relied  upon  by 
the  appellant  We  conclude  therefore  that 
ai^llee's  title  to  the  land  Involved  here  was 
established,  unless  the  same  was  extinguish- 
ed by  two  certain  tax  deeds  offered  in  evi- 
dence by  appellant  for  the  purpose  of  estab- 
lishing title  in  Itself. 

[2]  2.  The  two  tax  deeds  offered  by  defend- 
ant were  based  upon  one  and  the  same  sale. 
The  second  tax  deed  Is  denominated  or  re- 
ferred to  as  a  correction  deed,  and  was  la- 
sued  after  this  action  was  begun.  The  first 
tax  deed,  offered  by  defendant,  shows  upon 
its  face  that  the  county  clei;k  transferred  to 
the  defendant  the  tax  certificate  upon  which 
the  said  tax  deed  was  based  on  April  2,  1901, 
said  tax  certificate  having  been  originally  Is- 
sued to  the  county  by  the  treasurer  on  a 
tax  sale  begun  on  the  6th  day  of  October, 
1896.  This  would  taivalldate  the  tax  deed,  as 
the  county  clerk  possessed  no  authority  to 
make  the  assignment  of  the  tax  c^tlflcate 
more  Uian  three  years  after  its  date.  Lam^ 
bert  V.  Scott  (No.  71T3,  Sup.)  127  Pac.  142. 

[3, 4]  The  said  tax  deed  was  also  void  on 
Its  face  for  the  further  reason  that  it  no- 
where appears  by  the  recitals  or  on  the  face 
thereof  upon  what  days  the  land  had  been 
exposed  to  public  sale  by  the  treasurer.  It 
nowhere  appears  on  the  face  of  the  deed  that 
the  treasurer  passed  the  sale  of  the  land 
because  of  failure  of  bids,  from  day  to  day 
until  the  last  day  of  the  sale.  It  Is  ruled 
in  Charlton  v.  Toomey.  7  Colo.  App.  304,  43 
Pac.  454,  that  before  land  may  be  le^ly 
bid  in  by  the  county,  It  must  after  being 
first  offered,  be  continnally  offered  from  day 
to  day  until  the  sale  Is  concluded,  and  that 
the  county  can  only  become  a  purchaser  of 
the  entire  tract  in  default  of  an  outside 
bid,  after  the  same  has  been  offered  each 
day.  It  is  also  held  In  the  Charlton  Caae 
that  It  must  appear  afllrmatlvely  by  the  re- 
citals of  the  Instrument — that  Is,  the  tax 
deed — ^that  every  preliminary  st^  required 
to  divest  the  title  of  the  ownw  was  r^a- 
larly  taken  as  prescribed  by  law. 

[5]  Tlie  second  or  correction  tax  deed  of- 
fered by  the  defendant  disposes  of  the  mat- 
tor  of  the  assignment  of  the  tax  certlflcate 
by  simply  reciting  that  "the  said  county  of 
Yuma  did  heretofore  aeil,  assign,  and  deliver 
unto  It,  the  said  Tacaptn  Banch  and  Chttle 
Company,  the  said  certlflcate  of  purchase." 
Defendant  having  offered  both  tax  deeds,  we 
are  at  liberty.  Indeed  It  Is  oar  duty,  to  oon- 
stme  them  together,  and  therefore  we  may 
fairly  assume,  from  what  aKtears  In  the 
first  tax  deed,  that  the  tax  certlflcate  re- 
ferred to  In  the  second  tax  deed  was  also 
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assigned  by  the  clerk;  notblng  whatever  ap- 
pearing in  the  second  tax  deed  to  negative 
this  presumption. 

[I]  The  second  tax  deed  recites  that  the 
tax  sale  was  begun  on  the  5tb  day  of  Octo- 
ber, 1896  (In  this  respect  the  two  tax  deeds 
agree),  and  farther  that:  "Said  treasorer, 
having  passed  saeh  real  property  from  time 
to  time  until  the  last  day  of  the  sale, 
*  *  *  did  bid  off  .at  said  sale  for  and  In 
the  name  of  the  connty  of  Tnma  •  •  • 
tbe  premises  herein  described."  It  will  be 
noted  that  this  recitation  does  not  state  that 
tlie  treasurer  passed  the  real  property  from 
day  to  day,  but  "from  tims  to  time  and  un- 
til the  last  day  of  the  sale."  It  nowhere  ap- 
pears on  the  face  of  the  deed  that  tbe  first 
day  of  the  sale  and  the  last  day  of  the  sale 
were  not  one  and  the  same  day. 

171  Moreover,  the  first  tax  deed,  as  ab- 
stracted, red  tea  that  the  Bmplre  Ranch  & 
Cattle  Company  had  deposited  with  the 
treasurer  of  said  county  the  taxes  assessed 
on  said  proi>erty  since  the  date  of  the  sale 
thereof,  bnt  does  not  recite  the  amonnt  of 
such  subsequent  taxes.  In  the  abstract  of 
the  second  tax  deed  appears  no  statement 
whatever  conco-ning  the  amount  of  the  sub- 
sequent taxes;  bnt  an  examination  of  said 
deed,  as  tbe  same  appears  in  tbe  bill  of  ex- 
ceptions, shows  the  same  defect  last  pointed 
out  in  connection  with  the  first  tax  deed. 
Bamett  t.  Jaynes,  26  Oolo.  279,  D7  Pac.  70S ; 
Carnahan  r.  Sleber  Cattle  Co.,  M  Cola  257, 
S2  Pac:  tS92. 

[II  3.  Although  the  abstract  recites  that 
the  first  tax  deed  was  acknowledged,  refer- 
ence  to  the  original  record  does  not  support 
this  statement  The  purported  acknowledg- 
ment of  this  deed  reads  as  follows :  "I  here- 
by certl^  that  before  me,  J.  B.  Campbell, 
clerk  of  the  county  court  In  and  for  said 
connty,  personally  appeared  the  above-named 
J.  W.  Cloyd,  treasurer  of  said  county,  per- 
sonally known  to  me  to  be  the  treasurer  of 
said  county,  at  the  date  of  the  execution  of 
the  above  conveyance,  and  to  be  the  identi- 
cal person  whose  name  is  affixed  to  and  who 
executed  the  above  conveyance  as  treasurer 
of  said  county  for  the  purposes  therein  ex- 
pressed. Given  under  my  hand  and  seal 
this  10th  day  of  April,  A.  D.  1901."  It  will 
be  observed  that  the  clerk  does  not  certify 
that  the  treasurer  "acknowledged  the  execu- 
tion of  the  same  to  be  his  voluntary  act  and 
deed,"  as  provided  by  section  3901,  31  A.  8., 
or  that  he  acknowledged  the  deed  at  all. 
For  tbe  reasons  stated,  the  trial  court  prop- 
erly sustained  the  objection  made  by  appel- 
lee to  the  introduction  of  the  two  tax  deeds. 

[I]  4.  Counsel  for  appellee  in  this,  and  In 
other  cases  of  similar  character  In  which  he 
*  appears,  contends  that  a  trial  court  has  no 
authority  by  its  decree  to  cancel  tax  deeds 
offered  as  evidence,  bnt  excluded  on  the 
ground  of  Invalidity.  In  his  brief  be  states 
his  position  thus:  "When  the  court  excluded 
tboaa  two  tax  deeds  as  evidence,  they  were 


out  of  the  purview  of  the  court,  and  there- 
after had  no  more  authority  to  adjudicate 
in  relation  to  them  than  any  other  deeds 
which  were  not  offered  in  evidence."  And 
again  he  says :  "Had  the  defendant  taken 
no  appeal  so  as  to  preserve  the  record  of 
this  ofter  of  evidence  by  bill  of  exceptions, 
we  would  have  no  knowledge  whatever  of 
those  deeds.  They  would  noWhere  be  con- 
nected with  tbe  case."  But  In  this  respect 
there  Is  no  distinction  between  a  document 
offered  and  admitted'  in  evidence  and  one 
offered  and  excluded;  neither  can  be  made 
a  part  of  the  record,  except  by  bill  of  ex- 
ceptions. This  case  was  tried  to  the  court 
without  a  jury.  We  perceive  no  difference 
In  the  jurisdictional  power  of  the  court  over 
an  exhibit  of  this  sort  where  the  court 
formally  and  finally,  at  the  moment  it  is 
offered  as  evidence,  rules  it  void  and  there- 
fore inadmissible,  than  over  an  exhibit 
that  is  admitted  and  thereafter  held  by  the 
court  to  be  Invalid.  -Whenever  a  trial  court 
without  a  Jury,  in  a  case  of  this  character, 
renders  its  judgment  and  enters  ite  decree 
in  favor  of  the  owner  of  the  fee,  It  neces- 
sarily holds  the  tex  deeds  void  as  against 
the  fee  owner,'  and  It  matters  not,  as  we 
view  It,  when  this  adjudication  as  to  the 
invalidity  of  the  tax  deed  Is  made,  whether 
before  or  after  its  admission  in  evidence. 
The  admission  In  evidence  of  the  deed.  In 
the  course  of  a  trial  without  a  jury,  is  not 
necessarily  a  final  ruling  by  tbe  judge  upon 
the  validity  of  the  deed.  By  admitting  it 
(when  this  course  is  pursued)  the  trial  court 
simply  holds  In  abeyance  its  final  judgment 
upon  the  deed.  At  least,  this  must  be  true 
where  tbe  final  judgment  goes  against  him 
who,  relying  upon  the  deed  for  his  title, 
offers  it  in  evidence. 

In  an  action  In  ejectment.  It  is  the  duty 
of  the  court  to  cancel  void  tax  deeds,  where 
It  is  made  to  appear  either  by  the  pleadings, 
or  without  objection  by  the  proof,  that  the 
action  is  one  brought  for  the  recovery  of 
land  sold  for  taxes.  The  duty  of  the  court 
in  this  behalf  arises  from  the  requirements 
of  section  B.  8.,  which  reads  In  part 

as  follows:  "When  the  recovery  is  effected 
in  all  cases  the  value  of  the  improvements, 
etc,  made  on  the  land  so  sold,  and  all  taxes 
paid  after  the  gale  thereof,  with  Interest 
thereon  at  the  rate  of  fifteen  per  cent  per 
annum,  shell  be  ascertained  by  the  Jury  try- 
ing the  action  for  the  recovery,  and  paid  by 
the  person  or  persons  recovering  the  same, 
before  he,  she  or  they  shall  obtain  posses- 
sion of  the  land  so  recovered."  As  was  said 
In  Rnstin  v.  M.  U.  &  T.  Co.,  23  Colo.  358, 
47  Pac.  302 :  "It  would  be  illogical  and  un- 
just to  require  the  owner  to  reftmd  the  sub- 
sequent texes,  and,  at  the  same  time,  to 
allow  the  purchaser  to  bold  tbe  dond  of  the 
tax  deed  upon  his  title." 

[10]  S.  Counsel  for  appellant  discusses  In 
his  brief  tbe  seven-year  statute  of  Itmita- 
tlona;  bnt  ondw  the  answer,  wbi(A«  as  we 
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have  Btated,  consisted  solely  of  a  general 
denial,  It  is  not  necessary  for  ns  to  consider 
this  contention,  since  appellant  was  not  In 
a  position  to  rely  upon  the  statute  of  limi- 
tations. Webber  v.  Wanamaker,  39  Oolo. 
431,  89  Fac  780;  Ghlvlngton  r.  Colorado 
Springs  Co.,  9  Colo.  603,  14  Pac.  212. 

[11]  In  some  way,  probably  through  in- 
advertence, the  trial  court  in  Its  decree  can- 
celed one  tax  deed  that  had  not  even  been 
offered  In  evidence,  and  which  was  in  no  man- 
ner referred  to  In  the  pleadings,  and  also 
canceled  the  second  or  correction  tax  dfeed, 
to  which  we  have  hereinabove  referred,  al- 
thoagh  the  last-named  deed  Included  several 
tracts  of  land  not  In  any  way  Involved  In 
this  suit.  The  decree  should  be  so  corrected 
as  to  Umlt  Its  effect  entirely  to  the  N.  W.  ^. 
of  section  24,  township  5  N.,  range  48  W. — 
the  only  land  involved  In  this  action.  It  is 
doubtless  the  law  that  the  decree  of  a  trial 
court  could  not  operate  upon  or  in  any 
manner  affect  real  property  not  b^ore  the 
court;  but,  inasmudi  as  the  decree  specifical- 
ly names  other  property  or  deeds,  giving  the 
book  and  page  of  the  county  record  where 
the  same  appear,  it  might  be  that  the  error 
In  the  decree  would  occasion  serious  em- 
barrassment to  the  holder  of  the  tax  deeds 
on  these  other  properties.  The  cause  Is 
therefore  remanded,  with  directions  to  the 
trial  court  to  so  modify  Its  decree  as  to 
limit  Its  effect  to  the  land  described  in  the 
complaint,  and,  as  thns  modified,  the  de- 
cree of  the  trial  court  Is  aflOrmed. 

Judgment  affirmed. 


L&BIMBB  COUNTT  CANAL  NO.  2  IBBI- 
GATINa  CO.  et  bL  t.  PO0DRE  YAL- 
LKT  BESBBVOIB  CO.  et  aL 

(Court  of  Appeals  of  Colorado.    Dec;  IB, 
1912.) 

1.  WATEItS  AND  WATEK  CoUBSKS  (|  88*}— DX- 

VEBsiON— Actions — Bvidence. 

In  proceedings  to  cbaoge  the  place  of  di- 
version of  water,  evidence  Hid  to  establish  pe- 
tltloneTB*  ownership  of  the  water  sought  to  be 
changed. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Coursea,  Cent.  Dig.  H  23-28;  Dee.  Dig. 
|88.*J 

2.  Waters  and  Water  Coubsbs  (|  19*)— 

DiVEBSION— BlQHT  Or  JunOB  Al^BOPfilA- 

TOBS. 

As  8  Junior  appropriator  of  water  to  a 
benefidsl  use  has  a  vested  right  against  his 
senior  to  a  contlnnatlon  of  the  existing  con- 
ditions, tiie  senior  appropriator,  though  enti- 
tled to  a  large  flow  of  water  for  the  irrigation 
of  a  small  area  which  lies  so  close  to  the 
stream  as  to  permit  return  of  the  water,  can- 
not change  the  point  of  diversion  so  as  to 
take  the  eutlre  amount  of  water  to  irrigate 
a  larger  area  so  far  away  from  the  stream  as 
to  prevent  Its  return. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gounwa,  Cent  Dtg.  H  Hi  12;  Dec.  Dig. 
i  19.*1 


3.  Waters  and  Water  Oottrsbb  (|  24*)— Di> 
version— judouents—ookstbucnon. 

Where  a  Judgment  Is  rendered  fixing  the 
amount  of  water  approprlatora  may  divert,  the 
amount  dlTerslMi  Is  to  be  construed  with 
the  land  to  be  Irrigated,  and,  though  an  appro- 

Srlator  is  decreed  the  right  to  take  a  large 
ow  of  water,  he  cannot  take  more  Uian  Is 
reasonably  necessary  to  irrigate  his  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  16;  Dec.  Dig.  i 
24.  J 

4.  Waters  and  Water  douRSSs  (I  8S*)— Di- 
version —  Pbocbedinos  for  Change  or 
Point  o»  Diversion. 

While  in  a  proceeding  for  a  change  of  the 
point  of  diversion  of  water  already  appropriat- 
ed there  can  be  no  order  granting  an  enlarged 
use,  yet  the  amount  of  water  which  may  be 
appropriated  may  properly  be  determined;  the 
parties  not  being  required  to  seek  relief  in 
subsequent  acUons. 

[Ed.  Note.— For  other  cases,  see  Waters  and ' 
water  Courses,  Gent.  Dig.  H  2&-26;  Dec.  Dig. 
I  88.*] 

Appeal  from  IMstrtet  Conrt^  Larimer  Oomip 
ty ;  James  E.  Garrlgaes,  Jadge. 

Action  by  the  Pondre  Valley  Reservoir 
Company  and  others  against  the  Larimer 
County  Canal  No.  2  Irrigating  Company  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.  Beveraed  and  remanded, 
with  directions. 

Rhodes,  Temple  A  Foster,  of  Ft  Collins, 
for  appellants  Larimer  County  Oanal  No.  2 
IrrigatlDg  Co.,  New  Mercer  Ditch  Co.,  and 
Arthur  Irrigation  Go.  H.  N.  Baynes,  of  Greel- 
ey, for  appeUants  Larimer  ft  Weld  Irrigation 
Co.  and  New  Cache  la  Pondre  IrrigatU^  Coi. 
G.  D.  Todd  and  Joseph  Ci  Swing,  both  o< 
Greeley,  for  the  appellees. 

KINO,  J.  The  appellees  filed  their  petition 
In  the  district  court  under  the  act  of  1903 
(Session  Laws  1903,  p.  278),  praying  for  an 
order  allowing  them  to  change  the  plea  of 
diversion  of  certain  rights  claimed  to  belong 
to  them,  in  the  decreed  priorities  of  what 
was  called  the  G&Qon  Canal  Company's  DltCb, 
from  the  head  gate  of  that  ditch  Co  the  head 
gate  of  the  Pondre  Valley  <!aiial,  owned  by 
petitioners,  both  of  those  ditches  taking  wa- 
ter from  the  same  river.  HbB  Gallon  Canal 
Company^i  ditch,  or  Callon  canal,  as  It  Is 
usually  designated  in  the  record  of  the  pres- 
ent proceedli^,  was  designated  as  Na  20 
In  the  general  decree  adjudicating  the  rela- 
tive priorities  of  ri^t  to  the  nee  of  water 
for  Irrigation  parpoaes  In  that  wata  district, 
which  was  entered  In  the  year  1882;  and  by 
that  decree  said  Oafion  canal  was  adjudged 
to  be  entitled  to  priority  No.  28.  by  original 
construction,  compnted  at  8.6  cubic  feet  per 
second  of  time,  and  also  priority  No.  55 
(changed  by  amendment  of  the  decree  In  1884 
to  No.  66),  by  reason  enlargement,  com- 
pnted at  48.8  cnUc  fbet  per  second  ctf  tlm^ 
In  all  67.4  second  feet  The  petltUmns  dalin- 
ed  to  be  the  owners  (the  nature  of  tbelr  In- 
terests, as  between  themselTes,  bdng  Imma- 
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terlal  ttere)  of  1.68  second  feet  of  priorll?  No. 
28y  and  24.44  second  feet  of  piiorlty  No.  66. 
In  all  26.07  second  feet,  of  the  water  so  de- 
creed to  tbe  Cafion  canaL  The  appellants, 
who  were  the  owners  of  certain  priorities, 
as  adjudicated  by  said  general  priority  de- 
cree, of  later  date  than  those  of  the  Cafion 
canal,  protested  against  the  granting  of  the 
relief  sought  by  petitioners,  claiming  that 
the  Tested  rights  of  the  protestants  would  be 
Injortonsly  affected  by  the  proposed  change. 
The  decree  of  the  court  fonnd  tbe  Issues  In 
fsTor  of  the  petitioners,  and  unconditionally 
ordered  the  change  In  the  place  of  diversion 
of  26.07  second  feet  of  the  water  decreed  to 
canal  No.  20,  or  CaQon  canal ;  that  is.  1.68 
second  feet  of  priority  No.  2^  and  24.44  sec* 
ODd  feet  of  priority  No.  S6,  and  the  dellTery 
of  that  much  water,  according  to  tbe  inlori- 
ties  stated,  to  the  petitioners'  Pondre  Valley 
canal,  at  Its  head  gat&  From  that  decree 
this  appeal  was  prosecuted. 

Tlie  Cafion  cuial  was  snbstantiany  paral- 
lel with  the  Fondre  Valley  canal,  between 
it  and  the  rirer,  the  head  gate  of  the  former 
being  located  about  2,000  feet  down  the 
stream  fn»n  that  of  the  latter.  The  first 
named  canal  or  ditch  appears  to  tuiTe  been 
a  small  affair,  not  exceeding  three  miles  In 
extrone  length,  and  being  at  no  point  more 
tban  (»e-half  mile  distant  firom  the  rirer. 
T&e  Fondre  Vall^  canal  was  16  or  more 
miles  in  length,  of  lax^  carryii^  capacity, 
and  had  been  constructed  to  convey  water 
to  a  large  resenroir  at  a  great  distance  from 
Oie  rirer.  It  had  no  decreed  priority  for 
Irrigation  purposes,  except  in  connection  with 
tbe  storage  reservoir.  There  was  no  head 
gate  of  a  ditch  taking  water  from  the  river, 
and  no  tributary  or  source  of  water  supply 
affecting  tbe  flow  of  tbe  stream,  Intervening 
between  the  bead  gates  of  tbe  two  canals. 

[1]  Appellants'  first  objection  to  the  decree 
challenges  the  sufficiency  of  tbe  proof  of  ap- 
pellees' ownership  of  the  proportion  of  the 
decreed  priorities  of  the  OaSon  ditch  allowed 
by  tbe  decree  In  the  present  proceeding  to 
be  diverted  to  the  Poudre  Valley  canal,  tn 
so  far  as  part  ownership  of  the  decreed  pri- 
orities depended  upon  the  ownership  of  the 
dlteh.  It  seems  that  the  contentions  of  appel- 
lants' counsel  In  that  regard  are  not  sus- 
tained by  the  evidence.  Tbe  ditch  appears 
to  have  been  constructed  in  1868,  and  subse- 
quently enlarged  In  1873  by  certain  Individu- 
als who  had  land  claims  along  the  ditch, 
and  claimed  ownership  of  it  in  different  pro- 
portions or  oDdlvlded  Interests,  so  that  tech- 
nical accuracy  In  proving  title  of  record  to 
the  various  Intereste  could  hardly  be  expect- 
ed. However,  the  petitioners  produced  rec^ 
ord  srvldence  in  support  of  their  claim  to  tbe 
rights  included  In  their  petition,  consisting  of 
several  mesne  conveyances.  Their  title  Im- 
mediately rested  upon  a  deed  conveying,  In 
connection  with  certain  land,  the  proportion 
of  tbe  decreed  priorities  of  the  Cafion  canal 


claimed  by  them  in  this  proceeding,  the  gran- 
tor in  that  deed  having  apiurent  title  by 
recorded  conveyance  to  a  one-half  interest  la 
the  ditch,  and  certified  copies  of  the  deeds  to- 
petitioners'  more  remote  grantors  were  intro- 
duced, which  seemed  to  convey  rights  and 
Intereste  In  the  ditch,  and  which  were  re- 
corded more  tban  twenty  years  before  this 
proceeding  was  commenced.  It  appeared 
that  the  Immediate  predecessors  in  title  of 
the  petitioners  exercised  acta  of  ownership 
and  possession  of  the  ditch,  used  water  there- 
from upon  their  lands,  for  tbe  period  of 
about  20  years  prior  to  1904,  when  the  flume 
which  carried  the  water  of  the  ditch  across 
a  certain  cafion  was  washed  out  1^  flood, 
rendering  part  of  the  ditch  nsdees.  It  does 
not  appear  that  the  ditch  was  thereafter 
utilized,  although  during  two  seasons  sonifr 
iMOt  of  the  water  supposed  to  btiong  to  it 
was  turned  Into  the  Pondrs  Valley  canal. 
There  was  testimony  tending  to  show  that 
the  right  of  the  petitionee  and  their  gran- 
tors to  the  rights  daimed  by  them  In  the 
Cafion  Aitch  were  recognised  others  hav- 
ing Intereste  in  that  dttiA  and  Us  priorities. 
On  the  whole,  the  evidoiee  was  snffldent  to 
establish  petitioners*  prima  fade  right  to 
the  one-half  interest  In  the  Cafion  ditch,  ex- 
c^t  as  to  that  part  of  tbe  priority  numbered 
28  not  conveyed  to  or  claimed  by  ttiem.  for 
the  purposes  of  this  proceeding,  and  in  the 
absence  of  evidence  of  adverse  title  or  claim. 
Bates  V.  Hall.  44  Colo.  S60,  S8  Paa  8. 

The  attempt  was  made  to  cast  doubt  iu>on 
tbe  petitioners'  proof  of  title  by  showing  that 
at  an  early  period  individual  owners  of  the 
Cafion  ditch  had  incorporated  a  company 
teown  as  the  Cafion  Canal  Oompany  of  Colo- 
rado, and  that  the  ditch  w%b  designated  In 
the  decree  adjudicating  priorities  as  the 
Cafion  Canal  Company's  canal,  and,  further, 
that  the  claim  filed  with  the  referee  In  that 
proceeding  was  made  In  tbe  name  of  the  cor- 
poration by  one  who  signed  and  verified  the 
claim  as  ite  president  The  last-named  per- 
son appears  to  have  been  one  of  tbe  original 
owners  of  the  ditch,  but  not  one  of  petition- 
ers' grantors.  Nevertheless,  there  was  no 
evidence  whatever  of  any  conveyance  to  the 
corporation;  while  there  was  definite  proof 
to  the  effect  that  the  corporate  organization 
was  never  completed,  but  was  abandoned  by 
the  Incorporators,  and  that  no  stock  of  the 
corporation  was  ever  issued  as  representing 
any  Interest  in  the  dlteh  or  otherwise.  The 
decree  In  the  statutory  proceeding  to  adjudi- 
cate priorities  did  not  and  could  not  deter- 
mine the  ownership  of  the  ditch.  It  cannot 
be  said  that  the  abortive  attempt  at  Incor- 
poration was  enough  to  overcome  the  prima 
fade  evidence  of  title  produced  by  petitioners. 

[2]  The  further  and  principal  coutratlon 
of  appellante  Is  that  their  vested  righte  as 
Junior  appropriators  will  be  injuriously  af- 
fected by  the  change  in  the  point  of  div^ 
slon  If  granted  unconditionally  in  acoordance 


Digitized  by 


250 


126  PACIFIC 


BBPOBTEB 


(Colo. 


with  tbe  terms  of  the  decree  appealed  from. 
They  hare  not  at  any  time  protested  against 
a  mere  change  In  the  point  of  diversion  from 
the  head  of  the  Cafion  ditch  to  the  head  of 
the  Poudre  Valley  canal  under  restrictions 
as  to  nse,  but  have  at  all  times  insisted  that 
under  such  change  as  prayed  for,  combined 
with  change  in  place  of  use,  serious  and  per- 
manent injury  to  their  interests  wlU  result, 
unless  the  decree  allowing  the  change  be  up- 
on such  terms  and  conditions  as  will  prevent 
such  Injurious  effect  and  protect  the  appel- 
lants therefrom.  This  attitude  of  appellants 
Is  proven  by  their  written  protest,  which, 
among  other  things,  stated  that  the  quantity 
of  water  claimed  by  petitioners  had  at  no 
time,  when  diverted  into  the  Gaflon  canal, 
been  used  to  irrigate  to  exceed  274  acrra  of 
land  thereunder;  that  such  land  was  near, 
and  sloping  to,  the  river,  so  that  any  quan- 
tity in  excess  of  6  second  feet  of  water  di- 
verted into  the  ditch,  returned  at  once  to  the 
river;  and  "that  the  proposed  change  of 
point  of  diversion  sought  in  the  petition  will 
injuriously  affect  these  objecting  parties  and 
their  respective  consumers,  unless  the  decree 
sought  by  petitioners  be  modified  and  limited 
to  application  of  water  so  sought  to  be  chang- 
ed as  to  place  of  diversion,  to  the  same  lands, 
to  wit,  274  acres  of  land  lying  aloi^  and  near 
said  CaQon  canal,  heretofore  Irrigated  by 
means  of  said  portions  of  said  priorities;" 
as,  also,  by  a  statement  of  their  coimsel  on 
motion  for  rehearing  that  a  decree  should  be 
directed  authorizing  diversion  into  the  Pou- 
dre Valley  canal  of  no  more  water  than  la 
necessary  to  irrigate  those  lands  of  petition- 
ers which  were  purchased  with  the  water- 
rights,  and  perhaps  also  such  additional 
lands  as  lie  between  the  Poudre  Valley  canal 
and  the  Cafion  canal,  not  to  exceed  6  second 
feet 

Appellants  make  particular  and  specific  ob- 
jection to  the  form  of  the  decree  allowing  the 
change  of  point  of  diversion,  for  that  the 
water  commissioner  is  thereby  "directed  and 
required  to  divert  said  water  annually  into 
the  Poudre  Valley  canal  whenever  needed 
and  required  J>u  petitionera  to  irrigate  their 
landt,  in  the  same  manner  a;3  though  said 
26.07  second  feet  of  water  had  been  decreed 
to  the  Poudre  Valley  canal  in  the  general  ad- 
judication proceedings  of  1882";  It  being 
contended  that  It  Is  not  only  the  effect  of 
said  order,  but  was  the  intention  of  the  trial 
court,  to  preclude  Investigation  In  any  sub- 
sequent action  as  to  enlarged  use  in  time  and 
volume  under  the  new  conditions.  Appel- 
lants' contention  of  Injurious  effect  is  based 
mainly  upon  two  claims.  Tbe  first  is  that 
because  of  the  greater  length  of  the  canal 
and  its  location,  by  reason  of  which  the  acres 
capable  of  irrigation,  and  to  be  Irrigated 
therefrom,  are  Increased  to  several  times 
that  under  the  CaQon  canal,  the  change  of 
the  point  of  diversion  of  tbe  priorities  of  the 
Oafion  ditch  to  the  Poudre  Valley  canal  will 
resolt  In  the  applicatUm  of  the  wat«B  r^e- 


sented  said  decreed  priorities  (as  con- 
strued by  appellees  and  the  trial  court)  to  a 
largely  increased  acreage,  thereto  taking 
from  the  river  a  greater  quantity  of  water, 
both  as  to  volume  and  time^  than  ev^  had 
been  used  by  petitioners  or  their  grantors,  or 
could  be  used  beneficially  by  means  of  the 
smaller  dltdi,  and  that  the  change  in  place 
of  use  will  necessarily  prevent  the  return  of 
any  of  such  waters  to  the  stream.  The  sec- 
ond claim  is  that  b7  Its  terms  and  the  law 
under  which  it  was  rendered  the  decree  in 
the  general  adjudication  proceedings,  prop- 
erly Interpreted  and  construed,  gave  to  the 
Cafion  canal  and  the  owners  of  its  priorities 
no  right  to  the  use  of  more  water  than  neces- 
sary to  Irrigate  the  amoimt  of  land  lying 
under  the  ditch,  intended  to  be  and  suscep- 
tible of  being,  and  which  were,  within  a  rea- 
sonable time  after  the  completion  of  the 
ditch  and  the  rendering  of  said  decree  Irri- 
gated therefrom,  and  that  the  trial  court  re- 
fused to  so  construe  the  said  decree.  No 
extended  statement  of  the  evidence  is  neces- 
sary, or  would  be  useful.  The  undisputed 
facts  are  that  under  the  Cafion  ditch,  as 
originally  constructed  and  since  maintained, 
not  to  exceed  300  acres  of  land  could  be 
beneficially  Irrigated ;  that  such  land  lay  In 
a  narrow  strip,  at  no  place  exceeding  one- 
half  mile  In  width,  between  the  ditch  and  the 
river,  and  with  su<A  slope  that  all  water 
turned  into  the  diteh,  and  not  consumed, 
mnst  of  necessity  be  quickly  returned  to  the 
river  above  the  head  gates  of  ai^lants* 
ditches.  Application  of  water  to  any  larger 
area  of  land  was  prevented  by  the  topogra- 
phy of  the  country.  Of  this  acreage  the  evi- 
dence tends  to  show  that  not  to  exceed  274 
acres  have  at  any  time  been  Irrigated.  From 
these  facts  It  Is  plain  that  the  Junior  prior- 
ities owned  by  appellants  have  not  at  any 
time  beai  affected  to  a  greater  extent  than 
that  occasioned  by  the  consumptive  use  of 
the  water  on  said  email  area  of  land  under 
the  Cafion  dltcdi  and  near  the  river,  as  the 
entire  amount  <dalmed  by  appellees  and  their 
grantors  under  said  decree,  when  turned  Into 
the  dltdi,  returned  to  and  became  a  part  of 
the  stream  and  was  appropriated  by  ai^l- 
lanta,  except  tbe  small  amount  required  for 
and  consumed  in  tbe  Irr^tlon  <tf  said  land. 
Direct  and  undisputed  testimony  as  to  the 
quantity  of  water  that  could  t)e  bmefldaUy 
used  upon  the  land  was  given  by  one  of  the 
water  commissioners  who  stated  that,  if  8^ 
second  feet  of  watw  were  turned  into  the 
ditch  from  the  river,  it  would  be  possible  to 
use  it  on  the  lands  thereunder,  but  he  would 
consider  it  an  excessive  use  Another  wit- 
ness, water  commiasloner  at  the  time  of  the 
hearing  and  for  many  years  prior  thereto, 
testified.  In  substance,  that,  If  66  second  feet 
were  used  lu  a  ditch  to  cover  only  270  acres, 
the  water  would  be  In  the  river  avaUaMe  to 
Junior  approprlators  practically  alt  but  6  or 
7  days  of  the  year ;  bat  If  turned  Into  petl- 
tionera'  dltcb,  nnlea  It  ilumld  biwk.  the 
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Tlrer  would  be  deprived  of  that  water  abso- 
lutely daring  the  Irrigation  season. 

It  was  well  said  by  Mr.  Justice  Garrlguee 
In  Wddon  r.  Farmers'  Co.,  51  Colo.  54B,  550, 
119  Paa  1066,  1057,  that  "any  one  familiar 
with  Irrigation  knows  that  47  cnbic  feet  of 
water  per  second  is  not  necessary  for  the  Ir- 
rigation of  640  acres  of  land.  That  amount, 
therefore,  was  not  benefldally  applied  there- 
to." With  greater  force  may  It  be  said  in 
this  esse  that  any  one  fomlliar  with  irriga- 
tion knows  that  56  cnbIc  feet  of  water  per 
second  la  not  necessary  for  the  irrigation  of 
the  tract  of  lees  than  300  acres  of  land  un- 
der  this  ditch  could  not  hare  been  beneficial- 
ly used  thereon,  and.  If  tamed  therenpm, 
under  the  physical  conditions  shown  to  ex- 
ist, would  soon  return  to  and  become  a  part 
of  the  stream  subject  to  appropriation  by  ap- 
pellants as  if  it  had  never  been  diverted  firom 
the  stream.  Appellees*  dUch  has  a  carrying 
capacity  much  greater  than  that  of  the  CaS- 
on  canaL  It  extends  about  25  miles,  termi- 
nating in  a  large  reservoir,  and  in  Its  course 
emptiee  Into  other  such  reservoirs,  the  first 
of  which  Is  situated  about  12  miles  from  the 
head  of  the  ditch.  In  addition  to  the  lands 
purchased  with  these  priorities,  petitioners 
have  acres  upon  which  they  will  use 

theee  waters  for  Irrigation,  several  hundred 
acres  of  which  He  above  the  high  water  line 
of  the  reservoirs,  and  therefore  cannot  be  ir- 
rigated from  stored  water.  No  portion  of 
the  water  turned  Into  that  ditch  can  return 
to  the  river  above  the  head  gates  of  appel- 
lants' ditches,  or  any  of  them,  with  the  ez- 
ceptton  of  such  as  may  retam  if  used  In  the 
irrigatloD  of  the  lands  formerly  Irrigated 
from  the  Cation  ditch.  Appellees*  witness 
testified  that  if  the  water  diverted  into  this 
ditch  should  be  applied  to  irrigate,  not  only 
the  acres  under  the  CaSon  ditch,  but  also 
tlie  lands  adjacent  to  the  reservoirs,  the  en- 
largement  of  the  omwampttve  use  will  depend 
upon  the  amoont  procured  from  the  river. 
Bnt  without  such  direct  testimony  the  infer- 
ence that  such  would  be  the  case  Is  not  only 
dedadble,  but  Inevitable.  80  far  as  disdoa- 
ed  by  the  evidence,  there  Is  such  au  intimate, 
inseparable  connection  between  the  change 
in  p(^t  of  diversion  and  the  change  In  place 
of  ue  and  storage  that  Injurious  enlarged 
use  Is  as  certain  and  inevitable  as  the  opera* 
tion  of  the  laws  of  gravitation  In  obedience 
to  whldi  the  water  once  diverted  Into  the 
ditdi  of  petitioners,  and  guarded  by  its  pro- 
tecting banks,  will  follow  its  descending 
grade  miles  beyond  the  place  or  places  at 
whldi  appellants  have  heretofore  gathered 
and  used  it,  and  beyond  their  reacli,  until  in 
Its  foil  Tolnme  and  at  all  times  it  will  be 
oonsiimed  upon  largely  Increased  acrea«^  of 
thirsty  land,  or  garnered  Into  a  succession  of 
storage  reservolrn.  At  the  original  place  of 
diversion  the  quantity  of  water  that  could 
possibly  be  consumed  In  beneficial  uses  was 
Umlted  by  physical  conditions  to  about  we- 
tenth  the  Quantity  of  the  priority  decree,  as 


asserted  by  petitioners,  and  to  less  than  one- 
fourth  of  that  which  they  now  claim;  while 
by  the  change  in  the  point  of  diversion  these 
physical  limitations  and  restrictions  are  re- 
moved. Both  the  ability  and  Intention  of 
petitioners  to  consume  the  entire  quantity 
are  admitted.  Nothing  appears  to  be  lacking 
to  establish  and  make  certain  the  injurious 
effect  to  appellants*  rested  rights,  within  the 
meaning  of  the  law,  and  nothing  to  prevmt 
it  exc^  the  Imposition  of  terms  as  provided 
by  the  statute  under  which  this  proceeding 
was  Instituted,  or  denial  of  the  petition.  We 
think  the  evidence  In  tails  case  brings  it  fair- 
ly and  fully  within  the  rule  announced  In 
Yogal  et  al.  r.  Minnesota  Canal  Ca,  47  Cola 
6S4,  107  Paa  1108,  in  which  the  Supreme 
Court,  by  Mr.  Justice  Balley,  said:  'Ibis 
court  has  often  said,  in  substance,  tiiat  a 
Junior  appropriator  (ME  water  to  a  beneficial 
use  has  a  vested  rlgbt,  as  against  his  s^or. 
In  a  continuation  of  the  c(mditlons  on  the 
stream  as  they  existed  at  the  time  he  made 
his  appropriatl<nL  If  this  means  anything, 
it  Is  that,  when  the  junior  apEvopriator 
makes  his  appropriation,  he  acquires  a  vest- 
ed right  in  the  conditions  then  prevailing  up- 
on the  stream,  and  surrounding  the  general 
method  of  use  of  water  therefrom.  He  has 
a  right  to  assume  that  these  are  fixed  condi- 
tions and  will  so  remain,  at  least  without 
substantial  diange,  unless  it  appears  that  a 
proposed  change  will  not  work  harm  to  his 
vested  rights.'*  The  facts,  as  shown  by  the 
evidence  In  the  case  Just  cited,  differ  from 
those  in  the  Instant  case  in  some  respects; 
but  the  Judgment  there  appealed  from  and 
sustained  was  based  almost  entirety  upon  the 
finding  that  the  proposed  ch&nge  would  in- 
terfere with  return  waters,  and  In  the  use 
of  waters  of  the  stream  at  such  times  as  pe- 
tltloner's  grantors  had  not  used  the  entire 
volume  awarded  by  the  priority  decree  dur- 
ing the  irrigation  season;  and  the  evidence 
does  not  present  as  strot^  a  case  as  found 
in  this  record.  This  branch  of  the  case  will 
be  farther  considered  In  connection  with  the 
second  claim.  So  far,  we  have  discussed  the 
question  conceding  that  the  priority  decree 
to  the  Cafion  ditdi  gave  It  the  rl^t  to  56 
second  feet  absolutely  for  the  Irrigation  sea- 
son, as  claimed  by  ai^llees. 

[31  Appellees  contend  that  the  quantity  of 
water,  the  point  of  diversion  of  which  may 
be  changed,  la  that  determined  by  the  adju- 
dication decree  Itself  (New  Cache  la  Poudre 
Co.  V.  Supply  Co.,  49  Colo.  1,  111  Pa(i  610; 
Wadsworth  D.  Co.  et  aL  v.  Brown,  39  Colo.  57, 
88  Pac.  1060),  and  that  such  quantity  is  the 
volume  named  in  the  decree,  and  for  the  en- 
tire Irrigation  season.  While  appellants 
claim  that  the  volume  only  is  fixed,  the  time 
being  indefinite,  to  be  determined  and  limited 
to  the  needs  of  the  acreage  for  which  the 
water  was  appropriated,  and,  further,  that 
the  decree  relied  on  does  not  award  the  quan- 
tity of  water  claimed,  and  invoke  a  oonstruc- 


Digitized  by 


262 


129  PACIFIC 


BEFORTBB 


<Cola 


ttOQ  of  the  decree.  The  priority  claimed  by 
appellees  under  the  decree  Is  so  grotesquely 
out  of  proportion  to  the  quantity  of  water 
which  was,  or  might  be,  beneficially  applied 
to  lands  capable  of  being  irrigated  by  the 
ditch,  as  to  justify  a  construction  of  the  de- 
cree to  ascertain  Its  true  Intendment  and 
meaning.  One  and  forty-four  one-hundredths 
second  feet  for  80  acres  of  land  Is  the  basis 
upon  whidi  water  rights  were  procured  for 
and  applied  to  lands  under  the  ditches,  gen- 
erally, In  northern  Colorado,  and  subsequent 
use  and  experience  has  demonstrated  that 
such  amount  is  ample.  Weldon  r.  Farmers' 
Co.,  61  Colo.  545,  549, 119  Fac.  1066.  In  wa- 
ter district  No.  38,  one  second  foot  to  50 
acres  (Drach  t.  Isola,  48  Colo.  134.  109  Fac 
748),  and  in  district  No.  40,  one  foot  to  40 
acres  (Crawford- Clipper  D.  Co.  r.  Needle 
Bock  D.  Co.,  60  Colo.  176,  114  Fac.  655),  Is 
the  maximum  allowed  by  the  decrees;  and 
in  the  case  last  named  It  Is  shown  that  sub- 
sequent use  and  experience  has  demonstrated 
■that  one  second  foot  Is  sufficient  to  Irrigate 
63  acres  in  that  Tl<dnlty.  From  the  state- 
ment of  claim  upon  which  the  decree  in  ques- 
tion was  founded,  It  appears  that  the  land 
under  the  ditch  intended  to  be  irrigated 
therefrom  was  275  acres;  and  the  evidence 
herein  shows  that  at  no  time  since  the  decree 
has  there  been  to  exceed  300  acres  under  the 
ditch  which  could  be  irrigated  therefrom. 
Under  these  facts,  the  decisions  of  the  Su- 
preme Court  in  New  Mercer  D.  Co.  v.  Arm- 
strong, 21  Colo.  357,  40  Fac.  989,  and  Drach 
T.  Isola,  BQpra,  are  applicable  and  control- 
ling. The  decree  now  under  consideration  Is 
the  identical  decree  construed  In  the  New 
Mercer  Ditch  Case  and  similar  to  that  con- 
strued in  Drach  t.  Isola,  and  contains  the 
same  general  proTision  limiting  the  several 
spedflc  awards  as  to  quantity.  In  the  first 
case  it  was  held  that  although  the  decree 
appeared  to  give  to  the  Teager  ditch  33  cu- 
bic feet  of  water  per  second  of  time,  never- 
theless, by  Its  terms  and  the  general  law 
read  into  every  decree,  it  gave  to  Teager  only 
sufficient  water  with  which  properly  to  irri- 
gate 120  acres  of  land,  the  acreage  set  out 
in  the  statement  of  claim,  and  the  maximum 
Irrigated  from  said  ditch  after  the  decree 
^as  rendered,  to  wit,  3^  cubic  feet  per  sec- 
ond. Appellees  contend  that  neither  of  these 
cases  apply  for  the  reason  that  abandonment 
was  the  issue  upon  which  the  same  were  de- 
cided. In  the  first  case  the  court  said  that, 
whether  It  adopted  the  finding  of  abandon- 
ment, or  held  that  the  decree  Itself  gave 
only  sufficient  water  with  which  properly  to 
Irrigate  120  acres  of  land  (both  of  which 
conclusions  were  affirmed),  'in  either  case, 
or  in  both  cases,  as  to  the  quantity  of  water 
decreed  to  Yeager,  only  such  portion  thereof 
as  has  be^  used  by  him  *  •  •  within  a 
reasonable  time  after  the  original  diversion 
can  now  be  enjoyed  by  him  or  his  grantees." 
In  Drach  Isola  the  court  said  tnat  the 
qnestloa  at  aband(niinent  mu  not  than  In- 


volved, and  that  the  suit,  whl^  raised  the 
same  question  as  to  the  meaning  of  the  decree 
as  is  here  insisted  upon,  was  not  an  attadc  up- 
on the  decree,  but  an  attempt  to  enforce  Its 
provisions.  In  Crawford-CUpper  D.  Ca  v. 
Needle  Bock  D.  Co.,  supra,  in  construing  a  de- 
oree  somewhat  similar  to  this,  Mr.  Justice 
White  said:  "As  the  absolute  rl^t  estab- 
lished conld  lawfully  be  based  only  upon  the 
application  of  the  water  to  a  beneficial  nseg 
the  right  decreed  must  be  measured  thereby. 
This  was  the  extent  of  the  court's  anthorl^ 
In  the  premises,  and,  the  decree  bdng  sus- 
ceptible of  that  construction,  mch  most  be 
the  meaning  ascribed  to  it"  Upon  the  au- 
thority of  these  cases,  we  hold  that,  as  af- 
fecting the  interests  of  the  parties  to  this 
proceeding,  the  adjudication  decree  to  the 
Cafion  ditch  gave  to  the  owners  thereof  only 
sufildent  water  with  which  properly  to  Irri- 
gate 300  acres  of  land,  and  that  the  quantity 
which  may  be  diverted  by  petitioners  at  the 
head  gate  of  the  Fondre  VaUey  canal  must  be 
limited  to  that  amount. 

[4]  It  Is  contended  by  appellees  that  the 
question  of  enlarged  use  is  not  a  pr<^er  is- 
sue In  the  statutory  proceeding  for  change 
of  i>olnt  of  diversion,  and  In  support  thereof 
they  cite  Cache  la  Foudre  Irr.  Co.  v.  Lari- 
mer &  Weld  Keserroir  Co.,  25  Colo.  144,  63 
Fac.  318,  71  Am.  St  Rep.  123,  Seven  I^es 
Res.  Co.  r.  New  Loveland,  etc..  Land  Co.,  40 
Colo.  382,  03  Paa  485,  17  U  R.  A.  (N. 
329,  Platte  Valley  Irr.  Co.  v.  Central  Trust 
Co.  et  al.,  32  Colo.  102,  75  Pac.  391,  Fulton 
Irr.  D.  Co.  et  al.  v.  Meadow  Island  Irr.  Co., 
36  Colo.  688,  86  Pac  748,  and  New  Cache  la 
Poudre  Co.  r.  Water  S.  &  S.  Co..  49  Colo.  1» 
111  Pac.  610,  in  which  it  Is  held  that  wheth- 
er the  place  of  diversion  may  be  changed 
is  not  to  be  determined  by  the  manner  of  use, 
or  by  the  qiianti^  of  water  employed,  or  the 
length  of  time  which  the  same  Is  to  be  en- 
Joyed  after  chan^ng  from  the  head  gate  of 
one  ditch  to  that  of  another.  But  that  rale 
is  carefully  qualified  by  the  statement  that 
If  the  evidence  shows  that  the  changed  con- 
ditions necessarily.  <x  by  reasonable  intta- 
ence,  would  result  In  an  enlarged  use,  the 
petition  should  not  be  granted.  New  Ca<die 
la  Poudre  Co.  v.  Supply  Co.,  20  Colo.  6S 
Fa&  781:  Bates  v.  Hall.  44  Colo.  360,  871. 
98  Paa  31  We  do  not  herein  depart  from  the 
rule  thus  established  by  many  dedsitms  of 
the  Supreme  Court,  but  adhere  thereto.  This 
is  not  a  case  In  which  the  same  volame  ot 
water  decreed  to  be  used  at  one  point  is 
Bought  to  be  changed  to  another  point  and 
used  at  a  new  place  and  upon  increased  acre- 
age for  the  same  time  as  theretofore,  but  a 
greater  volume  for  a  longer  time,  and  witb 
no  return  to  the  stream.  This  demand  the 
decree  appealed  from  grants,  from  which  in- 
jury to  appellants  must  necessarily  result 
under  the  facts  as  here  distdosed.  We  are 
not  unmindful  of  the  decisions  of  the  Sn-* 
preme  Court  wliidi  hold  that  an  <wder  per- 
inittinc  a  diange  in  point  ot  dlvenlott  does 
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not,  and  cannot,  In  any  vay  enlarge  the  ri^t 
of  Its  redpient  bjr  ctmferrinv  npMi  him  the 
power  to  diTWt  a  greater  quantity  of  water 
from  Uie  stream  than  be  theretofore  took, 
nor  pormlt  him  to  use  it  tor  a  longw  length 
of  time  than  he  was  prerloiisly  entitled  to; 
but  tbereafto  in  some  apinoiwlate  proceed' 
Ins  the  qnesthm  of  the  quantity  of  water,  as 
fDeasnied  by  time  or  TOlmne»  can  be  detw- 
snlned,  and  that  the  general  law  of  the  state 
reads  into  all  these  decrees  aUowlng  change 
of  the  pdnt  of  diveralon,  the  exception  and 
limitation  that  the  diange  so  allowed  is  not 
thereafter  to  become  a  sooroe  of  injury,  and 
that  any  atbaqpt  to  me  it  In  sach  a  way  as 
-to  Injure  oQisr  approprlators  would  still  be 
-within  the  contna  of  the  im^er  oonrta,  and 
Is  a  continuing  iwotection  to  such  approprla- 
ttns.  But  anwllants  contend  that  the  decree 
bere  rendered  not  only  precludes  a  subse- 
quent suit,  hot  was  so  intended.  Tbo  decree 
Is  susceptible  of  that  couatructlottt  and,  un- 
der any  view  of  the  case,  it  ought  to  be  so 
modified  as  to  make  it  dear  that  such  Is 
neith»  its  purpose  or  effect,  nor  the  law,  as 
onderstood  the  court  Litigants  shonld 
not  needlessly  be  sent  from  court  to  court  In 
search  of  an  appropriate  proceeding,  but 
tlifilr  rights  should  be  setUed  when  the  par- 
ties are  before  the  court  Such  Is  the  policy 
of  l^e  law,  and  we  perceive  no  obstacle 
thereto  Inherent  in  this  proceeding.  The  for- 
mer opinion  wUI  be  withdrawn,  the  judg- 
ment reversed,  and  the  cause  remanded  to 
the  district  court  with  instructions  to  ascer- 
tain and  determine  Uie  quantity  of  water 
necessary  to  properly  irrigate  the  land  own- 
ed by  petitioners  heretofore  Irrigated  from 
the  Canon  ditch,  and  also  that  lying  between 
the  line  of  the  Caflon  dltdi  and  the  Poudre 
Valley  canal.  In  all  not  to  exceed  SOO  acres, 
and  to  enter  a  decree  permitting  the  change 
In  point  of  diversion  of  that  quantity  only; 
and,  if  necessary,  that  additional  testimony 
be  taken  to  ascertain  such  quantity. 
Berersed  and  remanded. 


GEZerRAIj  TRUST  CO.  t.  CULVER. 
CCourt  of  Appeals  of  Colorado.   Dee.  9,  1012-) 

1.  Appeai.  and  Bsbob  a  lOU*) — CoNfucr* 

IHO  BtIDENCU. 

A  indgment  will  not  be  distnrbed,  whicfa  Is 
foonded  on  controverted  facts,  If  there  be  snffl* 
dent  evidence  to  support  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3983-3989;  Dec.  Dig.  | 
1011.'] 

2.  Watebs  and  Watsb  Coubses  (8  33*)— la- 
BiOATioN   Ditch   —   Abandonment  or 

RZOHTB. 

The  qaestion  of  abandonment  of  a  water 
right  is  one  of  fact  to  be  determined  hf  the 
Jodge  or  jury,  as  the  case  may  be. 

WiEd.  Notft^For  other  case%  see  Waters  and 
ater  Courses,  Cent  Dig.  H  23^;  Dec.  Dig. 
I  33.*] 


3.  Waters  and  Wateb  Coubses.A  32*>— Ta- 
BiOATioN  Ditch— "Abandonment  of  Wa- 
teb Rights — Essbntiau. 

To  constitute  "abandonment**  of  water 
rights,  both  act  and  intention  most  be  shown. 

[Ed.  Note.— For  other  case&  see  Waters  and 
Water  Courses,  Cent  Dig.  21,  22;  Dec.  Dig. 
I  32,* 

For  other  definlttoni,  see  Words  and  Fhrasest 

vol  1,  p.  12.1 

4.  Watebs  and  Wateb  Coubses  d  33*) — ^Ib- 
uoATioN — ^Abandonhbnt  or  Rights— BuB> 
DEN  or  Pboof. 

The  burden  of  proving  an  abandonment  of  a 
water  right  is  on  the  one  asserting  it;  the  law 
not  presoming  tliat  a  valoable  right  once  exist- 
ing has  been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  28^ ;  Dec.  Dig. 
I  33.*] 

5.  Watebs  and  Wateb  Cottbses  (|  33*)— Ib- 
bioation  —  Abahdonuent  or  Wateb 
RiGHTa— Btxdence. 

Under  tlie  issue  of  abandonment  of  water 
rights.  If  there  be  sufficient  evidence  tending  to 
establish  nonuser  subsequent  to  a  decree  de- 
claring that  there  was  no  aband<niment  evidence 
of  nonuser  and  similar  acts  of  tlie  owner  prior 
to  the  decree  la  admissible  to  show  intent  there- 
after in  not  using  what  was  awarded  by  the 
decree. 

WEd.  Note. — For  other  cases,  see  Waters  and 
Courses,  Cent  Dig.  H  Z3-26;  Dee.  Dig; 

6.  Appeal  and  Ebbob  (|  ^1*)— TbuXi  At 
Court— Evidence— Fbescuftions. 

Where  a  case  was  tried  without  a  jury, 
evidence  only  admissible  for  one  purpose  will 
be  presumed  to  have  been  considered  only  for 
that  purpose. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  S728,  3762-3771;  Dee. 
Dig.  f  08L*] 

7.  Watebs  and  Wateb  Ooubbbs  (S  S3*)  — 

STATDTOBT  PbOCEEDINGS  —  OWNEBSHEF  — 

Pbiobities. 

In  statutory  proceedings  for  the  adjudica- 
tion of  priorities  and  appropriations  of  water, 
the  district  court  can  only  determine  priorities 
of  the  several  ditches  and  amount  of  water 
awarded  thereto,  but  not  the  ownersMp  or 
property  rights  In  the  ditdies. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig,  ||  23-26;  Dee.  Dig. 
I  83.*] 

8.  Estoppel  (f  3*)— Real  Estate— Plead- 
ings AND  TeSTIMONT  IN  FBIOB  SUIT. 

A  party  Is  not  estopped  by  his  sworn 
pleadings  or  testimony  In  another  action,  which 
was  dismissed,  as  to  the  ownership  of  an  irri- 
gation ditch,  in  the  absence  of  a  showing  that 
the  other  party  has  been  led  to  change  Ills  con- 
duct to  his  damage,  and  should  be  allowed  to 
explain  them. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel. 
Cent  Dig.  ii  2-6,  7;  Dee.  Dig.  |  8.*] 

9.  Estoppel  (|  3*>— Pleadings  in  Fbiob  Ac- 
tions—Constbcction, 

In  order  to  apply  the  doctrine  of  estoppel 
as  to  matters  contained  in  a  sworn  complaint 
in  a  prior  action,  statements  in  the  pleader's 
favor  should  be  noticed,  as  well  as  those  a^inst 
bis  interest 

[Ed.  Note. — For  other  cases,  see  Estoppel. 
Cent  Dig.  ii  2-B,  7 ;  Dec  Dig.  1  3.*] 

10.  Appeal  and  Ebbob  lOtQ*)— Habhless 
Ebeob — Evidence. 

A  party  cannot  complain  that  the  court 
admitted  in  evidence  deeds  to  an  irrigation 
ditch,  which  had  been  executed  prior  to  a  de- 
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eree  declariiu  the  title  In  him,  where  the  coort 
decided  in  hu  favor  as  to  the  ownerahip  at  tiie 
time  of  the  decree,  but  that  be  abandoned  hia 
rights  therein  after  the  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4171-4177;  E>ec  Dig.  { 
1052.^] 

Appeal  from  District  Court,  Bouldv  Coun- 
ty; Harry  P.  Gamble,  Jndge. 

Action  by  Elvira  E.  Oulver  against  tbe 
Central  Tmat  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Jobn  H.  Draiaou,  of  Dearer^  for  appellant 
John  A.  Bu^  of  Denver,  for  ax^>eUe& 

HURLBDT.  J.  (1]  Tills  action  was  begun 
by  appellee  d»laintiCf  below)  against  appel- 
lant (defendant)  to  establish  title  to  certain 
water  rights  and  ditches  claimed  by  plain- 
tiff, and  to  enjoin  defendant  from  Interfer' 
Ing  with  plaintiff's  nse  thereof.  Defendant's 
answer  denies  plaintiff's  claim,  and  alleges 
a  prior  right  to  and  ownership  In  the  water 
rights  and  ditches  in  question.  The  case 
rests  largely  upon  facts  which  were  sharply 
contested  at  the  trial.  Whichever  way  the 
court  may  have  found  the  facts,  there  ap- 
pears to  be  ample  evidence  to  have  support- 
ed the  findings.  The  court  found  In  favor  of 
plaintiff  and  entered  a  decree  accordingly; 
and  unless  the  record  discloses  some  preju- 
dicial error  in  the  proceedings  below  we  are 
bound  thereby,  according  to  the  well-settled 
practice  of  this  court  that  a  Judgment  will 
not  be  disturbed,  which  Is  founded  on  con- 
troverted facts,  If  there  be  snffidoit  ert 
dence  to  support  It 

Appellant's  entire  title,  If  It  has  any,  to 
the  water  rights  and  dltcbes  In  controv^y 
depends  upon  the  title  previously  held  by 
W.  R.  Blore  and  wife.  What  Is  known  as 
the  W.  R.  Blore  No.  2  ditch,  and  its  aUeged 
abandonment,  appears  to  be  the  storm  c«x- 
tw  of  this  suit  The  court  found,  and  the 
evidence  tended  to  show,  (1)  that  no  water 
had  ever  passed  through  Biore  No.  2  ditch 
after  1867;  (2)  that  the  water  rights  de- 
creed to  Blore  No.  2  ditch  In  188S,  as  well 
as  the  dltdi  itself,  were  owned  and  used  by 
Blore  at  tlie  time  that  decree  web  rend^ed, 
but  had  been  wholly  lost  and  alxindoned 
since  that  tlm^  and  that  nelthor  plaintiff 
nor  d^endant  had  any  rl|^t  or  intraest 
therein;  (3)  that  plaintiff  had  esUbUsfaed 
her  ownwship  In  the  Cnlvw  and  Hahoney 
ditch,  which  bad  a  priority  of  AprU  16, 
1867,  and  was  the  oldest  priority  on  the  Lit- 
tle Thompson  creek  in  water  district  No.  4, 
and  had  at  all  times  a^iUed  the  mters  de- 
creed thereto  to  irrigate  her  lands,  and  to 
other  beneficial  uses;  (4)  that  defendant 
had  no  right  or  Interest  in  the  said  Cnlver 
and  Mahoney  ditch;  QS)  and  that  no  change 
In  iwint  of  diversion  of  the  water  decreed 
to  Blore  No.  2  dlteh  had  ever  been  made, 
and  neltba  defendant  nor  Its  predecessor  or 


representatives  had  ever  used  the  waters  de- 
creed thereto  in  or  through  any  other  dltcb 
or  ditches.  The  court  having  so  found,  a 
decree  for  plaintiff  was  Ineritable.  All  the 
findings  of  facts  by  the  court  were  based 
upon  conflicting  evidence.  With  courteous 
persistence  counsel  for  appellant  ably  and 
forcefully  presses  his  contention  that  the 
record  falls  to  disclose  sufflctott  erldoice  to 
support  the  decree.  From  a  palnstakliis  ex- 
amination of  the  record,  we  are  unable  to- 
reach  that  cmclnslou.  Even  If  Carey  Cul- 
ver's testimony  were  tiimlnated  trtm  the 
record,  we  still  think  time  woold  ranaln 
sufficient  evidence  to  snpport  the  findings  of 
the  trial  court  apon  the  dlqnitBd  facto. 

[2, 1]  The  real  cmz  of  this  oonteat  ap- 
pears to  he  the  issne  of  abandonment  as  to 
Blore  Na  2  dltoh.  OomUd«able  eTldence 
was  adduced  on  this  Issna  It  needs  no  dta- 
tion  of  authority  to  support  tba  statemoit 
that  abandonment  la  a  question  ut  fact  to 
be  determined  by  the  trial  Jndge  or  Jury,  as 
the  case  may  be,  and  to  oonsOtnto  abandon- 
ment both  act  and  Intention  mnst  be  shown. 
Much  evidence  was  also  received  relative  to 
other  ditches  and  water  rights  aside  from 
the  Blore  No.  2  dltoh,  namely,  "Culver  and 
Maboney"  ditch,  Blore  No.  1  ditch,  Supply 
ditch,  and  Supply  Lateral  ditch,  all  of  which 
were  subsequent  priorities  to  Blore  No.  2 
ditch;  likewise  Blore  No.  1  ditch,  Supply 
ditch,  and  Supply  Lateral  ditch,  were  sub- 
sequ^t  priorities  to  "Culver  and  Malioney" 
ditch.  Defendant  does  not  contend  that  any 
water  was  conveyed  through  Blore  No.  2 
ditch  after  1867,  but  does  strenuously  urge 
that  its  grantors  exercised  and  used  the  wa- 
ter rights  granted  to  that  dlt<^  by  convey- 
ing tbe  water  through  Blore  No.  1.  Supply, 
and  Supply  Lateral  dltehes,  and  by  so  doing 
clearly  negatived  any  intention  on  Its  part 
to  abandon  the  water  and  water  rights 
granted  thereto.  The  finding  of  the  court, 
however,  was  against  it  on  this  contention, 
as  above  shown. 

[4]  We  agree  with  defendant  that  the  role 
Is  well  settled  that  on  the  issue  of  abandon- 
ment the  burden  of  proving  the  same  is  on 
tbe  one  asserting  It  Putnam  v.  Carti%  7 
Colo.  App.  437,  48  Paa  1066.  The  law  In- 
dulges In  no  presomptlon  that  a  valiiable 
right  shown  to  have  once  ezlated  has  beoi 
abandoned  by  Its  possessor.  It  Is  not  the 
question  here  whether  or  not  we  think,  ujh 
on  reading  the  evidence^  the  trial  court 
should  have  found  the  issue  of  8handonm«it 
in  f&vor  of  appelant,  but  ratha.  Does  the 
record  show  sufficient  evidence  to  support 
tile  court's  findings  upcm  that  issue?  We 
have  decided  It  does. 

[6]  Appellant  further  complains  that  the 
admission  by  the  court  over  Its  obJe<^on,  of 
certain  evidence  relative  to  acts,  sayings, 
and  doings  of  appellee  and  her  predecessors, 


"For  otbar  caMs  km  wuu  topic  aaC  MoUon  NUUBHR  la  Dm.  Dig.  It  Am.  Dig.  Kv-Ho.  SmIm  *  B«'r  IndexM 


Digitized  by 


Google 


Cola) 


CENTRAL  TRUST  C30.  CULVER 


365 


conceratng  abandonment  of  Blore  No.  2 
ditcb,  etc..  prior  to  tbe  decree  of  1883.  and 
the  admission  In  evidence  of  certain  deeds 
offeivd  hy  plaintiff,  was  prejudicial  error, 
because  tbe  decree  ocmdnalT^  eatabUsbed 
DonalMndrament  of  the  ditch  ox  WKter  rights 
by  deftetidant  at  the  time  It  waa  tendered. 
It  may  be  conceded  that  the  decree  of  1883 
la  conchiatTe  as  to  the  amount  of  water  tbe 
sereral  ditches  maittmud  were  entitled  to 
and  tbe  date  of  their  respectlTe  priorities  as 
fixed  bj  the  decree,  and  tbat  at  the  time  It 
was  rendered  there  was  no  abandtminent  of 
the  water  rights  decreed  to  any  of  such 
dft<±es.  Howerer,  tbe  Supreme  Court  has 
held,  in  Alamosa  OnA  Canal  Co.  t.  Nelson, 
42  Cola  140.  93  Pac.  1112,  that,  under  tbe 
issae  of  abandonment,  if  there  be  sufficient 
legal  evidence  tendli^  to  establish  nonuser 
subsequent  to  the  decree,  then  eridwce  of 
nonuser  and  similar  acts  of  the  owner  prior 
to  the  decree  Is  admissible  for  the  purpose 
of  showing  his  Intent  thereafter  in  not  using 
what  was  awarded  to  him  by  the  decree 

[I,  7]  The  evidence  objected  to  was  ad- 
missible for  tbe  purpose  of  showing  intent 
only,  and,  the  case  being  tried  to  the  court 
without  a  Jury,  It  will  be  presraned  that  the 
court  considered  it  only  for  the  purpose  ft>r 
which  it  was  admissible;  and,  furtho-,  tbe 
deeds  from.  Blore  and  bis  grantees  to  plain- 
tlfT,  admitted  against  defendant's  objections, 
were  also  properly  admitted  in  evidence  un- 
der plaintlirs  claim  that  the  same  conveyed 
to  him  tbe  water  rights  in  Issue,  and  tbat 
he  was  the  owner  thereof;  and  that  such 
ownerahlp  could  not  be  determined  by  the 
decree  of  1883.  In  tbe  Instant  case  the  court 
found  '*tbat  at  tbe  time  of  the  granting  of 
the  water  decrees,  In  1883,  \f.  R.  Blore  was 
the  owner  of  the  ditch  known  as  the  W.  R. 
Blore  ditcb  No.  2,  and  entitled  to  the  water 
thereto  decreed."  But  It  also  found  "tbat 
ever  since  tbe  granting  of  the  decree,  in  the 
year  1883,  there  has  been  no  water  run 
through  W.  B.  Blore  ditch  No.  2,  nor  has 
the  point  of  diversion  been  changed,  nor 
tbe  water  at  tbat  time  decreed  been  used 
through  any  other  ditch  by  said  Blore,  or 
any  one  for  him,  or  claiming  under  or 
throngb  him;  that  said  W.  R.  Blore  ditcb 
and  the  water  thereto  decreed  has  been 
wholly  abandoned ;  that  the  plalntlS,  Carey 
Culver,  or  Elvira  Culver,  his  widow,  or  the 
defendant,  has  no  right  to  tbe  W.  R.  Blore 
dStdi  No.  2,  or  the  water  decreed  thereto." 

In  its  reply  brief  ai^lant  says:  "We  do 
not  daim  that  the  decree  of  1883  determined 
that  Blore  was  the  owner  of  the  right  In 
question,  but  we  do  claim  tbat  tbe  evidence 
did,  and,  moreover,  tbat  that  decree  did, 
det^mine  that  the  water  right  in  question 
was  thai  alive,  and  tbat  therefore  all  evi- 
dence of  abandonment  befbre  1883  was  er- 
r<meouBly  admitted."  The  trial  court  did, 
bowevw.  In  its  decree^  find  that  the  decree 
of  1888  ftnmd  that  Blore  «dm  tbo  owner  of 


tbe  ditcb,  in  these  words:  **And  in  said  de- 
cree [1883]  It  was  stated  also  that  at  the 
time  of  the  said  adjudication  the  said  Blore 
wbs  the  owner  of  said  ditch  and  entitled 
to  the  water  thereof.  •  •  • "  If  this  is 
at  all  material  In  this  case,  then  that  part  of 
the  decree  of  1883  just  quoted  Is  void  to 
that  extent,  as  it  Is  the  settled  law  In  this 
state  tbat  In  statutory  proceedings  for  the 
adjudication  of  priorities  and  appropriations 
of  water  the  court  has  no  Jurisdiction  to  de- 
termine ownership  or  property  rights  In  the 
ditches,  nor  to  determine  who  has  the  right 
to  use  the  water  awarded  to  the  various 
ditches,  canals,  etc. ;  in  other  words,  the 
district  court  can  go  no  further  than  to 
determine  the  priorities  of  the  several  ditch- 
es and  amount  of  water  awarded  thereto. 
Oppenlander  v.  Left  Hand  Ditch  Co.,  18 
Colo.  142,  31  Pac.  854;  Hallet  v.  Carpenter, 
37  Colo.  30,  86  Pac.  317;  Evans  v.  Swan,  38 
Colo.  92,  88  Pac.  149;  O'Nell  v.  Ft  Lyon 
Canal  Co.,  38  Colo.  487,  90  Pac.  849 ;  Woods 
V.  Sargent,  43  Colo.  268,  96  Pac.  932;  Park 
V.  Park,  45  Cola  347,  101  Pac.  403;  Rol- 
lins V.  Feamley,  46  Colo.  319,  101  Pac.  345 ; 
Putnam  t.  Curtis,  7  Colo.  App.  437,  43  Pac. 
1056. 

[S]  Another  question  raised  by  ai^Uant 
Is  tbat  of  estoppel  by  admissions  in  Judldo; 
the  contention  being  (1)  tbat  in  a  certain  suit 
brought  In  1893  by  plaintUTs  grantor  against 
Laws,  a  water  commissioner,  his  sworn  com- 
plaint asserted  the  ownership  of  Blore  No. 
2  ditch  to  be  In  Blore,  and  that  Blore  had 
used  the  water  decreed  thereto  through  plain- 
tUTs  ditches  (this  suit  was  not  determined, 
but  was  dismissed,  by  stipulation,  on  Octo- 
ber 26,  1895);  (2)  tbat  Culver  appeared  as 
a  witness  In  tbe  proceedings  which  resulted 
in  tbe  decree  of  1883,  and  gave  testimony 
which  tended  to  establish  Store's  contlttuous 
use  of  tbe  water  through  Blore  No.  2  ditch. 
Both  contentions  may  be  considered  together. 
It  appears  that  after  the  Laws  suit  vras  In- 
stituted Blore  was  made  a  party  thereto  by 
order  of  court,  but  tbe  record  shows  by  stip- 
ulation tbat  he  never  made  any  appearance 
therein.  As  tbe  suit  was  dismissed,  nothing 
was  adjudicated,  and  neither  plaintiff  nor 
defendant  gained  or  lost  anything  ther^y; 
nor  does  It  appear  from  the  record  tbat  de- 
fendant or  Its  assigns  were  Influenced  there- 
by to  change  in  any  way  their  position  or 
actions  respecting  their  relations  with  the 
ditch  or  water  rights  claimed.  Appellant 
contends,  however,  that  It  was  damaged  and 
injured  by  reason  of  the  Injunction  writ 
preventing  it,  for  several  months,  from  using 
the  ditch  and  water  In  question.  In  answer 
to  this  we  say  the  record  shows  that  when 
the  suit  was  dismissed  und^  the  stipulation 
it  was  therein  provided  that  no  suit  should 
be  brought  on  the  injunction  bond;  there- 
fore any  Injury  sustained  by  defendant  by 
reason  of  the  enforcement  of  the  writ  of 
injunction  was  waived  by  It,  and  it  cannot 
now  be  heard  to  complain.  Tha  complaint 
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was  properly  admitted  In  evidence,  In  order 
tbat  It  might  be  considered  by  the  trial 
Judge  as  affecting  tbe  credibility  of  Carey 
Culver  as  a  wltneas,  bnt  not  to  establish 
estoppel.  The  complaint  itself  contains  a 
•clear  recital  and  statement  to  the  effect  that 
whatever  rights  Blore  may  have  had  in  any 
of  the  ditches  or  water  rights  appurtenant 
thereto  they  were  subsequent  titles  and  wa- 
ter rights  to  those  of  plaintiff  himself,  and 
that  plaintiff  had  the  oldest  and  first  ap- 
propriation of  water  on  the  stream.  It  can- 
not be  seriously  contended  that  under  these 
allegations  plaintiff  would  be  estopped  at 
a  subsequent  time  from  claiming  a  prior 
right  to  that  of  defendant  in  the  ase  of  the 
water  therein  referred  to.  The  allegations 
in  the  complaint  were  In  no  way  attacked 
by  defendant.  Blore  filed  no  answer  or  other 
pleading  tending  to  raise  an  issue  with  plain- 
tiff upon  such  allegations.  He  was  a  party 
to  the  suit,  bat  chose  to  make  no  appearance 
therein.  Plaintiff  maintained  his  claim  of 
paramount  right  and  title  to  that  of  Blore 
and  his  assignees  In  the  subject-matter  of 
this  suit  down  to  the  time  of  this  trial.  So 
far  as  the  pleadings  in  the  Laws  sntt  are 
concerned,  plaintiff  did  not  change  his 
ground  nor  assnme  a  position  contrary  to 
that  assumed  in  that  suit 

[I]  We  do  not  overlook  the  fact  that  the 
complaint  contains  other  all^atlons  tend- 
ing to  show  a  confilct  with  his  claim  of  first 
appropriation  of  water  on  the  stream.  Had 
issue  been  taken  by  Blore  upon  plaintitTs 
claim,  and  trial  had,  we  cannot  say  how  he 
would  have  explained  this  apparent  incon- 
sistency. He  may  or  may  not  have  been  able 
to  do  so.  In  this  respect  the  complaint  was 
-clearly  ambiguous,  but  we  do  not  think  that, 
In  order  to  apply  the  doctrine  of  estoppel 
to  him  in  such  a  case,  the  law  would  select 
from  the  complaint  such  statements  as  are 
against  his  Interest  and  Ignore  those  In  his 
favor,  particularly  where  the  suit  was  dis- 
missed and  never  tried. 

Some  of  the  Tennessee  cases  dted  appear 
to  sustain  appellant's  contention,  among 
which,  and  most  relied  on,  are  Chilton  v. 
Scru^,  5  Lea  (Tenn.)  308,  and  Grler  v.  Can- 
ada, 110  Tenn.  IT,  107  S.  W.  970.  In  the 
first  case  the  doctrine  of  estoppel  was  suc- 
cessfnlly  invoked  against  defendant,  on  the 
ground  that  In  a  former  suit  he  liad  pleaded 
and  testified  that  the  note  in  litigation  was 
valid,  and  that  certain  assets  were  In  the 
bands  of  trustees  for  the  payment  thereof. 
Under  these  facts  the  court  held  that  he 
could  not  plead  the  statute  of  limitations 
against  the  note  in  the  main  case.  Both  par- 
ties In  the  main  case  were  parties  In  tlie  for- 
mer suit,  and  it  was  tried  and  determined. 
It  can  be  well  said  that  defendant's  testi- 
mony and  pleadings  in  the  former  suit  were 
relied  upon  by  Chilton,  and  caused  him  to 
pursue  a  different  course  respecting  the  note 
than  he  would  have  had  no  such  position 
been  asanmed     Scruggs  in  the  former  suit 


Scruggs'  action  lulled  blm  Into  a  feeling  of 
security,  and  rendwed  it  unnecessary  for  him 
to  give  «ny  thought  to  the  statute  of  Ilmita- 
tlotts  as  applicable  to  the  note  In  issue  In 
the  absence  of  defendant's  testimony  and 
pleadings  in  the  former  suit,  It  Is  a  reason- 
able presumption  that  Chilton  would  not 
have  permitted  the  note  to  become  barred  bj 
the  statute  We  think  this  case  comes  with- 
in the  rule  announced  by  our  Supreme  Court 
in  Fisher  v.  Denver  National  Bank,  22  Colo. 
873,  45  Pac.  440. 

In  the  second  case.  Grler  v.  Canada,  the 
facts  are  not  fully  stated  in  the  opinion,  but 
enough  appears  to  mark  quite  a  distinction 
betwetti  that  case  and  the  one  at  bar.  How- 
ever, If  that  case  goes  to  the  extent  claimed 
for  it  by  appellant  It  is  not  tn  harmony  with 
the  weight  of  authority  as  interpreted  by  us. 
It  Is  a  sound  and  salutary  principle  sua- 
tabled  by  ample  authority,  that  the  doctrine 
of  estoppel  as  to  real  estate  is  not  readily 
applied  to  prior  swoin  pleadings  or  testimo- 
ny of  a  party,  in  the  absoice  of  a  showing  by 
the  record  that  the  party  seeking  to  invoke 
the  same  has  thoreby  beoi  led  to  diange  faia 
conduct;  or  been  damaged,  injured,  or  sub- 
stantially prejudiced,  or  placed  In  sudi  a  po- 
sition that  be  could  not  maintain  or  defend 
his  property  rights  as  successfully  as  he 
could  have  done  had  no  such  pleadings  or  tes- 
timony been  nude  or  givoo.  In  audi  cases 
opportunity  Is  given  for  one  to  make  a  fttU 
explanatioa  thereof  when  he  Is  sought  to  be 
estopped  ther^y.  The  rule  seems  to  be  sup- 
ported to  some  extmit  by  Fisher  t.  Denver 
National  Bank.  22  Colo.  378, 46  Pac.  44a  We 
extract  the  following  from  that  opinion,  viz.: 
"A  careful  examination  of  all  these  cases 
(tmless  it  be  the  cases  from  Tennessee)  satis- 
fies us  that  they  are  not  authority  for  the 
ruling  of  the  trial  court  Fisher  did  not  suc- 
ceed In  his  former  suit;  nor  was  the  plaintiff 
in  this  action  a  party  to  it,  or  injured  by  it 
Had  Fisher  been  successful,  or  obtained  some 
advantage,  the^  rule  contended  for  would  ap- 
ply ;  but  where,  as  In  this  case,  be  was  un- 
successful, and  the  plaintiff  here  was  not  a 
party  there,  or  injured  thereby,  and  the  suit 
was  never  prosecuted  to  a  termination,  but 
dismissed,  while  It  was  proper  In  the  case  at 
bar  to  receive  in  evidence  these  former  plead- 
ings as  affecting  the  credibility  of  the  defend- 
ant Fisher,  such  former  dedaratlons  would 
not  constitute  an  estoppel  against  blm,  and 
he  should  have  been  permitted,  if  he  could, 
to  explain  to  the  jury  the  circumstances  un- 
der which  he  made  the  former  Inconsistent 
statements.  Hyman  v.  Wheeler  [O.  C.]  20 
Fed.  347;  BfcLemore  v.  Nuckolls,  37  Ala.  662; 
Beatty  v.  Randall,  5  Allen  [Mass.]  441;  Mc- 
Queen's Appeal  [101  Pa.  685,  49  Am. 
592]." 

In  Hyman  v.  Wheeler,  supra,  an  action  In 
ejectment  to  recover  mining  property,  Wheel- 
er, one  of  the  defendants,  was  shown  to  have 
beos  ^intlff  In  a  prior  suit  aiMust  Uarkdl 
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and  otbers,  In  which  certain  admissions  were 
made      Wheeler  In  the  complaint  and  affl- 
daTlts  whidi  tended  to  show  that  be  asserted 
the  existence  of  a  certain  rein  In  the  Spar 
lode  mining  claims  bat  In  the  main  case  he 
amuaed  a  contrary  position  to  tluit  stated  in 
the  con^laint  and  affidavits.    In  the  main 
case  It  was  songht  to  estop  Wheeler  by  rea- 
son of  this  Tariance:  Judge  Hallett  had  un- 
der consideration  a  aoestUm  similar  to  the 
one  b^ore  us,  and  In  his  instruction  to  the 
]nnr  spoka  as  follova:  "But,  grouping  than 
all  togettier,  tbeiy  amount  simply  to  the  adr 
mlsdon  by  J.  B.  Wheeler  himself  of  tSie  ex- 
istence of  a  rein  in  the  parts  of  the  territory 
mentioned  In  the  bill  of  complaint  and  affl- 
dartts ;  and  this  admission  is  not  at  all  con- 
dusire  of  the  proposition  contained  In  the 
bill  of  complaint  and  affidavits."  In  Beatty 
V.  Randall,  supra,  the  following  language  is 
found:   "It  was  correctly  ruled  at  the  trial 
that  the  plaintiff  was  not  estopped  by  his  al- 
legations in  his  bill  in  equity,  which  he  for^ 
merly  brought  against  the  defendant  At  the 
most  they  were  evidence  against  the  plaintiff, 
to  be  considered  by  the  Jury."  In  McQueen's 
Appeal,  supra,  the  court  says:   "The  verdict 
Is  not  evidence  that  he  committed  perjury ; 
it  evidaicee  that  McQueen  lost  nothing  by 
reason  of  the  alleged  payment  McQueen 
was  not  precluded  from  recovery  in  that  suit 
by  reason  of  the  all«^tion  of  payment;  had 
.he  been,  tlM  plaintiff  wonid  be  estopped  from 
now  setting  np  that  matter  as  a  collateral." 
From  Cyc.  vol.  16,  p.  1000,  we  extract  the  fol- 
lowing:  "Admissions  In  other  Judicial  pro- 
ceedings, tot  example  ia  an  affidavit,  or  in 
a  pleading,  even  In  a  sworn  pleading,  or  in 
his  testimony,  or  a  plea  of  guilty  In  a  crimi- 
nal case,  are  not  cqnduslve  upon  the  party, 
bat  may  be  e]q>Ialtted  or  contradicted  In  the 
same  manner  as  purely  eztraju^clal  admis- 
slons**— dtlng  many  authorities.   We  quote 
the  following  froin  Sharp  t.  Swayne,  1  Fen- 
newUl  (Del.)  210.  40  AtL  118:    'TEhls  Is  a 
Btitement,  made  bi  an  affidavit  filed  in  a  me- 
chanic's lien  case,  where  the  action  has  bem 
stoyed,  and  no  judicial  determination  what 
ever  had.   •  •   •  The  court  thtfefore  In- 
structs yon  tliat  the  doctrine  of  estoppel  is 
not  applicable  to  the  facts  In  this  case.  We 
do,  however,  instruct  you  that  any  and  all 
statements  and  admissions  made  by  the  de- 
fendant dsewhere,  contrary  to  his  evidence 
Kiren  upon  the  witness  stand  in  this  case, 
CO  to  his  credibility,  and  are  so  to  be  consid- 
ered by  you  In  making  up  your  verdict"  In 
Nicholson  v.  Snyder,  97  Md.  415,  5S  AU.  4S4. 
dlscossing  the  doctrine  of  estoppel,  the  court 
said:   "In  the  case  before  us,  nothing  was 
actnally  decided  in  the  former  suit  that  be- 
ing disnlssed  by  plaintiff  upon  bis  own  ad- 
mission of  inability  to  prosecute  It  to  a  suc- 
cessful t^mlnation ;  and  It  follows  from  the 
aotborlties  we  have  dted  that  the  answer  In 
the  bankruptcy  proceedings,  evm  if  shown 


to  be  her  answer,  could  not  be  held  conclu- 
sive against  her."  In  Solomon  Railroad  Co. 
V.  Jones,  30  Kan.  601,  2  Pac.  657,  part  of  the 
syllabus  reads  as  follows:  "A  verified  peti- 
tion filed  in  one  case  by  a  party  is  competent 
evidence  against  such  party  on  the  trial  of 
another  case,  as  a  statement  or  admission, 
but  is  not  conclusive,  and  carries  nothing  of 
estoppel."  In  Fhcenlx  Insurance  Co.  v.  Gray, 
113  Ga.  424,  38  S.  B.  892,  the  syllabus  con- 
tolns  the  fbllowlng:  "A  party  to.  a  suit,  who 
testifies  on  his  own  behalf  on  a  formw  trial, 
and  who  on  a  subsequent  trial  of  the  same 
case  is  offered  as  a  witness,  becomes  in  aucih 
subsequent  trial  an  original  witness,  and  is 
not  'estopped'  from  testifying  owtrary  to  his 
evldmce  as  niported  m  ttie  former  trial." 

From  the  authorities  dted  the  law  eeems 
to  be  thai;  as  to  admlsslonB  or  itatanaite 
made  in  ideadlngs,  <»  on  the  witness  stand 
in  a  fonuOT  suit  the  same  are  not  oondnslve 
In  a  Bubseqaeot  suit  against  the  one  making 
them,  but  may  be  exi^alned  by  Urn;  and.  fur- 
ther, that  they  do  not  work  an  estoi^el  In 
the  subsequent  suit  unless  it  appears  that 
the  party  invoking  estoppel  was  influ»iced 
by  such  admlsshms  or  statemento  to  diange 
his  posiUmi,  assume  a  different  line  of  con- 
duct or  otherwise  adopt  to  Ills  detrlm^t  or 
damage,  a  differoit  course  of  action,  concern- 
ing the  subject-matter,  than  he  would  have 
adopted  had  no  such  admissions  or  state- 
mento been  made. 

In  order  to  ascerteln  how  far  the  rule  is 
applicable  in  this  case,  let  us  consider  de- 
fendant's situation  as  disclosed  by  the  evi- 
dence. Defendant  doubtless  had  the  right  to 
rely  upon  the  decree  of  1883  and  the  record 
l>eblnd  it;  and  It  appearing  therefrom  that 
at  the  time  the  decree  was  rendered  Blore 
had  the  first  priority  In,  and  the  right  to  use 
the  water  throi^h,  Blore  No.  2  dlteb  It  was 
Justified  in  loaning  the  money  to  Blore  and 
taking  the  security  upon  the  faith  of  that 
record.  The  decree  was  conclusive  against 
abandonment  on  the  part  of  defendant  at 
that  time;  but  as  to  whether  or  not  defend- 
ant or  Ite  grantors  had  wholly  lost  or  aban- 
doned the  right  to  use  the  water  subsequent 
to  the  rendering  of  the  decree  tbe  doctrine 
of  caveat  emptor  applies.  The  decree  in  the 
instent  case  found  that  no  abandonment  took 
place  prior  to  the  decree  of  1883,  and  that  at 
that  time  Blore  was  the  owner  of,  and  en- 
titled to  the  water  decreed  to,  Blore  No.  2 
ditch;  so  any  evidence  admitted  concerning 
abandonment  prior  to  the  decree  of  1883,  if 
error  at  all,  was  harmless. 

It  Is  claimed  that  in  the  general  adjudica- 
tion of  water  rlghte  culminating  In  the  1883 
decree  plaintiff  testified  that  Blore  had  con- 
tinuously applied  the  water  appn^rlated  by 
means  of  the  Blore  No.  2  ditch  to  a  bene- 
ficial use,  and  that  he  should  not  now  be 
permitted  to  change  his  position,  and  dther 
testify  to  or  base  his  daim  upon  an  abandon- 
neat  vt  nonuser  of  said  water  prior  to  the 
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time  of  Bald  decree.  We  are  of  tbe  opinion 
Uiat  In  this  respect  the  estoppel  should  ap- 
ply. But,  conceding  ttOs,  If  the  evidence  of 
nonuer  prior  to  the  decree  was  inadmis- 
sible, nevertheless  there  was  testimony  of 
nonuser  for  20  years  or  more  after  the  de- 
cree snfflcient  to  justlf^r  court's  concla- 
sion,  without  reference  to  the  evidence  of 
nonnser  prior  to  the  decree,  and  it  will  be 
presumed  that  the  court  eliminated  that  tes- 
timony from  consideration. 

[II]  We  have  ber^nbefore  held  that  tbe 
conveyaneee  under  which  appellee  claimed  to 
be  tbe  owner  were  admissible  In  evidence, 
altbouth  made  prior  to  the  1883  decree,  and 
in  ad^tion  to  tiie  reasons  ther^  given  we 
may  farther  state  that  tbe  admission  was 
not  prejodidal  for  two  reasons:  (1)  It  would 
not  be  an  cM(q;ipeI,  becaoie  tbe  question  of 
ownership  was  not  there  In  Issue,  could  not 
be  determined,  and  was  Immaterial.  (2)  Up- 
on the  lamw  of  plaintiff's  ownership  of  Blore 
No.  2  ditch,  xvior  to  the  1888  decree,  or  at 
any  other  time,  the  trial  court  held  against 
him;  therefore  ai^Kllant  could  not  bave  been 
prejudiced. 

As  to  tbe  estoppel  dalmed  by  reason  of 
the  Injunction  suit  in  1898,  we  think  the 
contention  cannot  be  snst^bied  for  tbe  reason 
that  In  that  pleading  plaintiff  asserted  his 
priority  of  right  as  agalmt  Blore,  although 
asserting  the  priorities  of  both  liimself  and 
Blore  as  a^nst  any  other  arompriatlons; 
that  his  position  In  that  case  Is  not  ao  incon- 
dstait  with  his  poidUon  in  this  as  to  oper- 
ate to  eetop  blm;  and  besides  Uie  cause  was 
never  determined,  and  tbe  Injunction  mi^ 
have  been  sustained  upon  CalTer*8  daim  in 
the  Culver  and  Mahone^  ditch  alone,  wltJunit 
reference  to  the  rights  of  Blore. 

The  bri^  otensive^  disenss  tbe  pn^osi* 
tion  as  to  whether  or  not  the  warranty  deeds 
from  Shirley  and  Blore  conr^ed  to  grantees 
any  water  rights  or  ditches.  The  court 
fbund  that  tlie  deed  from  Blore  to  Culm 
and  Mahoney  did  not  convey  sodi  water 
rights,  which  finding  was  in  favw  of  defend* 
ant  Neither  the  abstract  of  record  nor  tran- 
script thereof  contain  Any  assignments  of 
cross-error  by  appellee ;  hence  it  will  be  un- 
necessary for  this  court  to  pass  upon  that 
issue. 

In  view  of  the  conclusions  reached,  tbe 
Judgment  will  be  affirmed. 
Jnd^ent  affirmed. 


DENVER  CITT  TRAMWAY  CO.  v.  GAW- 
I.ET. 

(Court  of  Appeals  of  Colorado.   Dec  16. 1912.) 

1.  Pleadino  (I  887*)  —  iBScns,  Pboof.  and 

Tabiancb. 

The  proof  most  correvpoud  with,  aod  be 
rMtricted  to.  the  allegatloiui  in  the  pleadings. 

(Bd.  Note.— For  other  casss,  see  Pleading, 
Ceat.  Die  H  1800-18M;  DccTlHg.  |  387*] 


2.  Dauaoes  (1  1S8*)— Pbbsonai.  Injukies— 
Evidence — ^Admbsibiutt, 

A  complaint  in  an  action  for  injories  to  a 
street  car  passenger  in  a  coUisioiu  wliich  al> 
ieees  that  plaintiff  was  violently  thrown  from 
her  seat  and  was  bruised,  mangled,  and  woond- 
ed  by  tbe  car,  whereby  a  finger  on  her  ri^t 
hand  was  cot,  her  left  arm  bruised,  aod  wlme- 
by  she  received  a  severe  blow  and  ■  bruise  on 
the  back  of  her  head  and  wounds  and  bmiaes 
on  her  back,  left  hip,  and  month,  etc,  and  that 
by  reason  thereof  sue  was  permanently  injured 
in  her  back,  spine,  hip,  and  nervous  system. 
Justifies  the  admission  of  testimony  of  perma- 
nent injury  to  ber  spine  and  back  and  nervooa 
system,  due  to  the  specific  injuries  alleged,  and 
justifies  the  admission  of  the  testimony  of  ber 
physician  as  to  the  condition  of  her  back  and 
ntme  at  the  time  of  tbe  trial,  13  months  after 
the  accident,  and  as  to  the  permanency  of  the 
injuries  to  her  spine,  back,  and  nervous  system, 
when  confined  by  me  instructions  to  the  alle- 
gations of  ths  complaint. 

rSd.  Note.— For  other  eases,  see  Damages, 
Gent  Dig.  H  441-446;  Da&  Dig.  f  1K&«] 

3.  Evidence  (|  SS8*)— OPZNtON  BvUhencb — 
Testimont  or  Fbtbzciars— Caoes-ExAKx- 

NATION. 

Where  a  physician,  testifying  as  an  ex- 
pert, stated  tliat  be  had  not  read  a  medical 
work  and  was  not  familiar  wiUi  it,  the  medical 
work  could  not  be  used  on  his  cross-examination 
to  contradict  him,  the  general  rule  oily  going 
to  the  extent  that  a  pvsician,  who  bases  his 
opinion  on  medical  works,  may  be  cross-examin- 
ed thereon  to  show  his  error  and  cmtiadict  Us 
testimony. 

[Ed.  Note.— For  other  eases,  see  Evidenoek 
Cent.  Dig.  H  2877,  2379;  Dec  Dig.  |  SS&*] 

4.  Appeal  and  Ekbob  (i  1068*) — TTAPtrr^Hw 
Ebrob — Exclusion  or  Evidence. 

Where  a  physician  testified  as  an  expert 
to  opinions  of  his  own  in  accord  with  those 
found  in  a  medical  book,  and  his  testimony 
indicated  conclusively  that  he  agreed  with  the 
statements  made  therein,  the  exclusion  of  gnes- 
ti<ms  on  cioBS-examination  as  to  whether  he 
agreed  with  statanoits  In  the  medical  book  waa 
not  pr^udidal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  41iiO20(M206;  Dec 
Dig,  i  1068.*] 

6.  Evidence  ^  558*) — ^Bx^ebt  Txsmioinr— 
CBOss-ExAJfiNA-non. 

Where  a  physician  ocmfined  his  testimony 
to  his  ezperieDce,  cross-examination  as  to 
whether  he  agreed  with  wiitinga  of  a  medical 
author  was  improper  unless  he  first  testified 
that  he  had  read  tbe  author  and  regarded  his 
work  as  of  snfflcient  merit  on  whieb  to  base  Us 
opinion;  the  general  rule  being  that  medical 
authors  may  not  be  used  to  contradict  an  ex- 
pert generally. 

(Ed.  Note,— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2377.  2379;  Dec  Dig.  S  558.*] 

6k  APPEAI.  and  EBBOB  ^  1058*)— EXFEBT  Teb- 

tucont— Medical  Bdou  —  Habmtebb  Eb- 
aoB. 

Where  the  phyricians  for  both  parties  in  a 
personal  injury  action  testified  to  all  of  the  in- 
formation contained  in  tbe  pages  of  a  medical 
book  offered  in  cvidmee,  the  exclndn  of  tiM 
pages  was  not  erroneous; 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  H  419^  420(M206;  Dec 
Dig.  S  1058.*] 

7.  Evidence  (i  363*)— ExpeBt  Testimont— 
Medical  Wobks— Admissibilitt. 

Medicsl  worke  are  not  admissible  In  evi- 
dence. 

[Ed.  Note.— For  othn  caass,  see  EvideBcsi, 
Cent  Dig.  H  151ft-lB19;  Dec  Dig.  t  863.*] 
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&  Dahaqbs  a  208*)— Bxn:tT  ov  Injurixb-— 

QuBsnoH  roB  Jmr. 

Evidence  ot  a  blow  on  the  back  of  the 
head  which  was  soffidently  severe  to  break  tiie 
bridge  of  plaintitPB  false  teeth  and  knock  them 
ont  of  her  mouth,  and  also  of  severe  wonnda 
and  bruises  on  the  back  and  left  hii>,  held  suffi- 
cient to  carry  to  the  jury  the  questimi  of  dam- 
aCM  tor  permanent  ujury  to  the  back,  spine, 
and  1^  Up. 

PBd.  Note.— For  oUier  caaee^  aee 
Cent.  Dig.  H  M.  64,  68,  182,  144,  206, 
533.  634;  Dec.  Di«.  i  208.*}^ 

O.  Tkxal  ({  260*)  —  InsTBUonona  —  RsruaAi, 

OF  IlfSTBDCTIONS  COTESID  BT  THE  CHABOB 
GXTXII. 

Where,  In  an  action  for  personal  injuries, 
the  coart  charged  that  the  jnry  should  not  al- 
low any  compensation  for  plaintifTs  nervous 
condition  brought  about  by  reason  of  the  con- 
templation of  the  litigation  or  of  any  mat- 
ters other  than  tbcwe  connected  with  the 
phyaical  injuries  sustained,  the  refusal  to  charge 
that  Qie  jury  could  not  award  damages  on  ac- 
connt  of  any  nervous  disorder  induced  by  rea- 
son of  dwelling  on  the  dalm  and  on  the  prob- 
able result  of  the  action  or  by  any  cause  other 
than  the  injuries  sustained  was  not  erroneous, 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-609;  Dec.  DLgTl  260.*] 

10.  Dauaoes  ({  21S*)— AgSBBBUIfT  OF  Dam- 
AOEfl — NSTBUCTIOlf  B. 

Where  the  verdict  indicated  that  the  jury 
did  not  assess  exemplary  damages,  an  instruc- 
tion directing  the  jun  to  consider  all  the  facta 
in  evidence  in  awarding  damages  was  not  ob- 
jectionable as  permitti^  exemplary  damagea. 

{Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  li  643-M7;  DecTDIg.  i  2U.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  Harry  C.  Riddle,  Judge. 

Action  by  Sarah  A.  Gawley  agaioBt  the 
Denver  Cltj  Tramway  Company.  From  a 
jodgmmt  for  idalntlfl^  defendant  mroeals. 
Affirmed. 

GenM  Hnghea,  Howard  8.  Robataon,  and 
Frederic  F.  Smltb,  all  of  DeDver,  tot  ap- 
pellant. George  F.  Donklee  and  O.  B.  Jad- 
MB*  both  of  DaiTCT,  for  appellee. 


MORGAN,  J.  Mrs.  Gawley  wae  injured  In 
a  collision  while  a  passenger  on  one  of  ap- 
pellant's street  cars  In  Denver,  in  August, 
1906,  and,  In  an  action  for  personal  injuries, 
obtained  a  judgment  in  the  district  court 
against  the  appellant  for  Sl.OOO  October  7, 
1909.  In  this  appeal  from  the  judgment,  ap- 
pellant contends  that  the  lower  court  erred 
in  the  admission  and  In  the  exclusion  of 
evidence,  and  in  the  giving  and  in  the  re- 
fusal of  Instructions.  Appellant's  n^llgence 
Is  conceded,  and  the  assignments  of  error 
are  extremely  technical. 

[1,2]  Appellant  argues  that,  as  the  plain- 
tiff aU^^ed  injuries  to  only  certain  parts  of 
tbe  body,  no  recovery  could  be  bad  for  Inju- 
ries to  any  other  part,  unless  It  were  shown 
tbat  such  latter  injuries  were  due  to  the 
former.  The  complaint  states:  "That,  by 
reason  of  said  collision,  said  car  fn  which 
tbe  plaintiff  was  a  passenger  was  badly 
wrecked  and  damaged,  and  the  plaintiff, 


without  any  fault  or  negllgmce  <m  her  pai:t, 
and  while  tu  the  exercise  of  due  care  and 
caution,  was  hy  tbe  said  negligence  of  the 
defendant  violently  thrown  from  her  seat 
and  was  then  and  there  bruised,  mangled, 
and  wounded  by  the  framework  of  tbe  seat 
and  other  parts  of  said  car,  whereby  her 
flrat  finger  on  ber  right  hand  was  severely 
cut  and  womided*  her  left  arm  was  wounded 
and  hmised  from  tbe  shoulder  to  the  wrist, 
she  received  a  severe  blow  and  bruise  upon 
tbe  baidt  ot  bat  bead,  and  seroe  wounds  and 
bruises  on  ber  bu:k,  left  hip,  outside  of  tbe 
rigbt  ankle,  and  outside  of  tbe  right  knee, 
and  ber  month  and  left  eye  were  cut  and 
bruised,  and  by  reason  whereof  she  was 
permanenfir  Injured  In  her  back,  spine^  left 
hip,  and  her  norous  system,  in  a  way  and 
manner  which  she  Is  unable  to  more  definite- 
ly state,  and  by  reason  of  said  injuries  she 
has  ever  since  been  unable  to  carry  on  ber 
household  dntiee,  and  has  suffered  great 
pain  and  mental  anguish.  That  all  of  said 
losses  and  Injuries  have  resulted  from  the 
aforesaid  wnmsful  acts  on  tbe  part  of  the 
def aidant." 

The  appellant  says  that^  under  the  fore- 
going allegations,  It  was  error  to  permit  a 
physician  to  testify,  on  plaintiff's  behalf,  that 
the  condition  of  her  spine  and  back,  at  the 
time  of  the  trial,  was  the  result  of  tbe  Inju- 
ries received  in  tbe  collision;  that  he  be- 
lieved the  injuries  were  permanent,  because 
such  proof  did  not  correspond  with  the 
allegations  of  the  complaint ;  that  antHi  evi- 
dence should  have  t>een  confined  to  the  spe- 
cific injuries  numerated  therein;  that  any 
evldrace  as  to  the  Injury  to  tbe  q?lne  and 
back  was  Inadmissible  unless  it  was  shown 
that  the  same  were  due  to  some  one  or  all 
of  the  Bpedflc  injuries  alleged ;  that  no  tes- 
timony as  to  any  permanent  injury  to  tbe 
spine  and  back,  left  hip,  or  nervous  system 
should  have  been  admitted,  because  there 
was  no  testimony  that  such  injuries  were 
caused  by  tbe  specific  injuries  set  out  in  the 
complaint  The  contrition  is  that  such  evi- 
dence was  outside  of  the  complaint  and  was 
a  "broadening  of  the  issues,"  and  that  plain- 
tiff should  have  been  restricted  to  the  Inju- 
ries alleged.  There  is  no  rule  of  law  more 
firmly  settled  than  that  which  requires  the 
proof  to  correspond  with,  and  be  confined 
and  restricted  to,  the  allegations  in  the 
pleadings,  but  that  rule  was  not  violated 
In  tbe  pending  case,  but  was  substantially 
followed.  The  principal  contention  Is  that 
the  testimony  concerning  the  perraanait  in- 
jury to  the  spine  and  back  and  nervous  sys- 
tem should  hare  been  excluded,  because  it 
was  not  shown  by  tbe  testimony  that  the 
latter  permanent  Injuries  were  the  direct  re- 
sult of  the  specific  injuries  alleged  to  have 
beoi  received  on  Che  arm,  leg,  bade,  left  hip, 
mouth,  and  back  of  the  head.  The  testimony, 
however,  discloses  many  facta  tending  to 
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pron  tbi£t  sneb  permanent  Injuriee  were  due 
to  the  specific  Injuries  aUeeed.  Plaintiff 
testified  to  all  the  spedflc  InJcirleB,  and  In 
her  testimony  stated  that  the  bones  at  the 
back  of  ber  head  were  hart;  that  sbe  yns 
badly  braised  In  the  back ;  that  the  plate  In 
which  she  had  a  few  artificial  teeth  was 
bn^n  by  the  blow  on  the  bade  of  her  head* 
thereby  causing  lux  month  to  be  filled  with 
blood;  that  she  could  not  slew  for  two  or 
three  months  on  acconnt  of  the  pain  In  her 
bead;  that  the  jrtiyslclan  treated  her  luead 
for  two  or  tluree  months;  that  she  was  not 
able  to  do  any  work  except  Il^t  work  un- 
til the  latter  part  of  January,  1909;  that 
she  snlfered  from  Injuries  to  her  head,  baCk, 
and  left  side;  that  her  blp  continued  to  bum 
at  times,  especially  on  damp  days ;  that  she 
never  sl«pt  much,  lost  bw  appetite,  had  no 
ambition  to  do  anything;  that  sound  almost 
made  her  cry ;  that  she  conM  not  stand  any 
noise  or  excitement  of  any  kind,  and  never 
had  any  nwrous  pro8tTati<m  before  that 
time.  Her  daughter  also  testified  as  to  her 
nervousness.  Her  physldan  testified  to  all 
the  Injuries,  and  In  his  testimony  stated 
that  the  posterior  part  of  the  pelvic  frame 
^vas  -considerably  bruised;  that  there  were 
contusions  on  the  lower  part  of  the  spinal 
eolunm,  the  lumbar,  and  sacral  parts;  that 
she  had  complained  of  injury  In  that  locali- 
ty more  or  less  np  to  the  time  of  the  trial; 
that  when  she  got  up  out  of  bed  in  January, 
1909,  she  was  suffering  from  neurasthenia; 
and  that  such  trouble  may  be  caused  by 
such  Injuries.  He  stated  that  there  were  no 
Injuries  from  which  she  would  not  recover, 
except  the  injury  to  the  spinal  column,  which 
he  said  might  continue  to  give  her  more  or 
less  trouble,  and  added  "the  nervous  system, 
of  course."  He  stated  that  he  expected  no 
Improvement  in  the  nervous  condiiion  at  all, 
and  that  the  Injury  to  the  nervous,  system 
would  probably  continue.  Another  physician 
testified,  on  behalf  of  defendant,  that  the 
plaintiff  was  suffering  at  the  time  he  exam- 
ined her,  18  months  after  the  accident,  with 
a  nervous  condition,  a  mild  type  of  neu- 
rasthenia. 

In  the  admission  and  exclusion  of  testimo- 
ny, and  also  In  the  instructions,  the  court 
considered  all  the  contentions  of  counsel  for 
defendant,  and  restricted  the  testimony  and 
the  Instructions  In  such  a  way  as  to  substan- 
tially confine  the  Issues  to  the  allegations  of 
the  complaint.  The  testimony  of  the  plain- 
tiff's physician  as  to  the  condition  of  the 
back  and  the  spine  at  the  time  of  the  trial 
was  fairly  within  the  allegations  of  the  com- 
plaint, and  his  testimony  as  to  the  perma- 
nency of  the  injuries  to  the  spine,  back,  and 
nervous  system  was  sufficient  to  show  that 
such  permanent  injury  was  due  to  some  one 
or  more  of  the  8i>eciflc  Injuries  alleged ;  hence 
there  was  no  error  committed  by  the  court 
In  the  admission  of  the  testimony  complained 
of.   There  are  a  number  of  cases  In  which 


the  courts  have  held  that  the  evidence  intro- 
duced constituted  a  material  departure  from 
th  t  allegations  of  the  complaint  and  did  not 
correspond  thmwlth,  but  we  have  not  found 
any  case  that  goes  so  far  In  such  direction  as 
counsel  contend  for  here.  In  the  case  of 
D.  &  B.  O.  B.  Co.  V.  Buffebr,  30  Colo.  27, 
69  Pac.  682,  relied  upon  by  ara»eUant.  the 
acts  of 'n^ligence  allied  were  that  no  warn- 
ing was  given  of  the  approach  of  the  train, 
and  that  its  speed  was  greater  than  a  certain 
ordinance  p^-mitted,  while  the  testimony  ad- 
mitted WSM  that  the  engineer  ffid  not  see  the 
Injured  person  and  did  not  keep  a  lookout  in 
front  of  his  engine.  It  Is  clear  to  the  1^1 
mind  that  the  evidence  of  negligence  proved 
did  not  correspond  with  the  acts  of  negli- 
gence alleged,  but  even  in  that  case  the  court 
bdd  that  the  variance  between  the  pleadings 
and  the  proof  did  not  require  a  reversal,  on 
account  of  the  fact,  bowevor,  that  the  case 
was  tried  r^rdless  of  the  defect  Counsel 
In  the  pending  case  have  raised  sufficient 
objections  at  the  trial,  and  saved  their  ex- 
ceptions, and  if  there  were  any  substantial 
variance  between  the  pleadings  and  proof,  or 
any  material  departure  in  the  proof  from 
the  allegations  in  tte  complaint  this  court 
would  be  Justified  In  reversing  the  case; 
but,  as  heretofore  stated,  there  was  no  such 
variance  or  departure.  In  a  later  case  (D^- 
ver  Tramway  Co.  v.  Cowan,  61  Colo.  64,  76, 
116  Pac.  136,  140)  our  Supreme  Court  had 
under  consideration  a  similar  question,  where- 
in the  plaintiff  was  permitted  to  testify  that 
the  sartorlus  muscle  was  sore  from  the  ef- 
fects o^  the  injury,  and  a  physician  was  per- 
mitted to  testify  ttiat  pleurisy  developed  as 
a  result  of  the  Injuries  occasioned  by  the 
accident;  and  It  was  argued  that  the  evi- 
dence was  not  admissible  under  the  plead- 
ings, and  under  a  certain  bill  of  particulars, 
as  the  complaint  only  allied  that  "the  neck 
of  the  right  femur  of  the  plaintiff  was  brok- 
en and  the  flesh,  muscles,  and  tissues  sur- 
rounding the  same  were  very  greatly  injured, 
lacerated,  and  torn,  and  the  body  of  thla 
plaintifr  was  severely  bruised,  beat^,  and 
wounded,"  and  the  bill  of  particulars  only 
described  certain  "bones  broken  and  wrench- 
ed, muscles  and  tissues  lacerated  and  tom." 
but  did  not  designate  the  sartorlus  muscle, 
and  did  not  mention  nor  Include  pleurisy; 
but  the  court  held  that  a  general  allegation 
of  injury  or  sickness,  as  an  element  of  injury 
resulting  from  an  accident,  was  suflactent'to 
let  in  proof  of  the  character  under  consid- 
eration. And  In  the  case  of  D.  &  B.  G.  R.  Co. 
V.  Mitchell,  42  Colo.  43,  48,  94  Pac.  289,  291. 
our  Supreme  .  Court  had  under  consideration 
an  Instance  wherein  the  court  permitted  the 
the  plaintiff  to  testify  as  to  injuries  to  her 
lungs,  while  no  such  injury  was  averred  in 
the  complaint,  and  used  the  following  lan- 
guage: "While  it  is  true  that  some  injaries 
were  said  to  be  to  other  parts  and  organs 
of  her  body,  there  was  a  gena«l  allegation 
that  Bha  received  great  personal  injurlea. 
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withoot  specifying  their  location.  TJils  evl- 
dent-e  was  not  outside  tbe  issues  tendered 
and  Joined  In  the  case.  Besides,  tbe  small 
rerdict  rendered  was  not  an  excessive  one 
tot  the  Injuries  wbich  the  plaintiff  undonbt- 
edlf  sustained  as  the  result  of  the  collision." 

[3]  2.  Plaintiff's  physician  was  asked  on 
cross-examination  If  he  agreed  with  the  state- 
ments made  by  a  certain  author  In  his  work 
oitltled  "Bailer  on  Diseases  of  the  NervooB 
System  Besulting  from  Accident  and  Inju- 
17."  on  page  483,  and  the  court  sDstalned 
the  objection  made  to  this  question.  This  was 
not  error,  because  the  witness  had  already 
stated  that  he  had  not  read  the  work,  was 
not  familiar  with  It,  and  hence  could  not 
have  based  any  of  his  testimony  upon  it,  and 
therefore  It  could  not  be  used  to  contradict 
him.  The  general  rule  only  goes  to  the  ex- 
tent that  a  physician  who  bases  bis  opinion 
upon  certain  medical  works  may  be  cross-ex- 
amined thereupon  for  the  purpose  of  show- 
ing his  error  and  in  contradicting  his  testi- 
mony. 2  £nc.  of  Br.  588-593,  dtlng  State 
V.  Wood,  53  N.  H.  484;  Forest  Ci^  Ins.  Co. 
r.  Morgan,  22  IIL  App.  198,  and  other  au- 
thorities. 

[4]  Furthermore,  the  witness  testified  In 
his  examination  to  opinions  of  his  own  that 
are  In  accord  with  those  found  on  said  page 
433,  and  his  testimony  indicates  very  conclu- 
sively tliat  he  agreed  with  the  statements 
made  by  the  author;  hence  the  exclusion  of 
the  testimony  was  In  no  way  prejudicial  to 
the  defendant.  An  extreme  rule  In  such  case 
in  smnetlmes  stated  tliat,  where  a  witness 
bases  his  opinion  on  medical  writings  gener- 
ally, any  reputable  work  may  be  read,  and 
he  may  be  asked  If  he  agrees  with  the  state- 
ments contained  therein,  and  he  may  be 
cross-examined  thereupon  to  contradict  hla 
testimony.  This  is  contrary  to  the  general 
role,  but  Is  upheld  by  very  good  authority. 
2  Ena  of  Et.  592,  citing  Bess  t.  Lowrey, 
122  Ind.  225.  23  N.  E.  156,  7  X^.  B.  A.  90.  17 
Am.  St  Bep.  355,  and  other  authorities.  The 
general  rule  that  ^edical  authorities  may  not 
be  used  to  contradict  an  expert  generally  is 
upheld  by  a  long  list  of  authorities  cited  In 
^  Ena  of  Bt.  692,  among  which  is  the  case 
of  Marshal  t.  Brown.  60  Mich.  148, 15  N.  W. 
55,  also  Davis  r.  State,  38  Md.  16,  and  Knoll 
▼.  State.  55  Wis.  249,  12  N.  W.  369.  42  Am. 
Bvp,  704,  and  other  cases. 

(i]  The  physician  in  the  pending  case, 
however,  did  not  base  any  of  his  opinions 
up(m  medical  works,  but  scans  to  have  con- 
fined his  testimony  to  his  experience,  and  for 
this  reason,  In  particular,  it  was  not  proper 
to  cross-examine  him  by  asking  him  if  he 
agreed  with  the  writings  of  any  medical 
author,  unless  he  had  first  testified  that  he 
Jiad  read  such  author  and  regarded  his 
works  as  of  suffldent  merit  xtpon  which  to 
base  his  opinion. 

[t.  7]  3.  A  physician  on  behalf  of  the  de- 
fendant, after  stating  that  the  medical  votk 
aforesaid  was  written  by  a  recognised  and 


well-known  authority,  was  asked  to  read  cer- 
tain pages  therefrom  and  state  what  the 
author  was  dwelling  upon  and  discussing 
there.  This  was  refused,  and  the  defendant 
then  offered  three  pages  of  the  book  in  evi- 
dence, with  the  request  that  the  same  be 
read  to  the  Jury.  This  was  refused,  and  er- 
ror was  assigned  thereupon.  The  ruling  of 
the  court  complained  of  was  not  erroneous, 
first,  because  both  the  physicians  for  and 
against  appellant  testified  to  all  of  the 
information  contained  In  the  pages  offered 
that  was  material  to  the  Issues.  These  pages 
were  read  Into  tbe  record  and  have  been 
carefully  examined,  and  all  that  is  contained 
tliereln  of  any  material  benefit  to  appellant 
is  the  opinion  of  the  author  that  litigation  is 
one  of  the  worst  things  to  which  a  patient 
with  traumatic  neurasthenia  can  be  exposed. 
Both  the  physicians  testified  to  the  same 
thing.  Second,  it  is  doubtful  If  many  of  the 
statements  of  the  author  are  directly  appli- 
cable to  the  case  and  within  the  issues,  as 
it  does  not  ai^)ear  that  the  author  confined 
himself  wholly  to  traumatic  neurasthenia, 
but  took  up  listeria,  distinguishing  it  from 
neurasthenia,  and  stating  that  litigation  had 
a  worse  Influence  on  tbe  former  nervous  con- 
dition, and  also  based  his  opinions  upon 
circumstances  not  altogether  within  the  tes- 
timony in  tbe  pending  case.  Third,  medical 
works,  by  the  great  weight  of  authority,  are 
not  admissible,  in  such  Instances  as  thlis,  as 
independent  proof  of  the  opinions  therein  ex- 
pressed. This  has  not  been  passed  upon  in 
this  state,  but  the  anthorltieB  against  the 
admission '  of  medical  books,  In  such  In- 
stances, are  numerous,  and  while  the  reasons 
given  are  not  altocatlier  -  satiabuitory,  nor 
wholly  nnanswerable  and  condtnlve,  yet  th^ 
have  survived  the  lapse  of  tbne,  and  neither 
the  encroachments  tbereopon  nor  tbe  criti- 
cisms thereof  have  lessoied  tb^  nlna.  In 
2  Eac.  of  Bv.  many  autboritiee  are  dted 
against  the  admlaaimi  of  such  evidence^  in< 
eluding  People  v.  Wheeler,  60  Oal.  581,  44 
Am.  Rep.  70;  U.  P.  Ry.  Co.  v.  Yates.  79  Fed. 

584,  28  a  a  A.  103,  40  U  R.  A.  66S;  Ash- 
worth  V.  Kittrldge,  12  Cosh.  (66  Mass.)  188, 
69  Am.  Dec.  178 ;  Blxby  v.  Omaha  &  a  B. 
R.  &  B.  Co.,  105  Iowa,  293,  76  N.  W.  182,  43 
L.  B.  A.  533,  67  Am.  St  Rep.  299;  Peoplfi 
V.  Hall,  48  Mich.  482,  12  N.  W.  665,  42  Am. 
Rep.  477. 

In  the  case  of  U.  P.  R.  Co.  v.  Yates,  su- 
pra, Thayer,  Circuit  Judge,  delivered  the 
opinion,  and  cites  a  considerable'  number  of 
authorities  in  support  of  his  view  upholding 
the  general  doctrine  that  medical  books  are 
not  admissible  in  evidence  in  cases  of  this 
kind.  He  says:  "One  objection  to  such  tes- 
timony is  that  It  is  not  delivered  under  oath; 
a  second  objection  Is  that  the  opposite  party 
fs  thereby  deprived  of  the  benefit  of  a  cross- 
examination  ;  and  a  third,  and  perhaps  more 
importaut,  reason  for  rejecting  such  testi- 
mony Is  that  the  science  of  medicine  Is  not 
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nn  exact  science.**  And  a  fourUi  Feastm 
might  be  added  that,  without  the  Introdn^ 
tlon  of  the  entire  work,  the  exact  views  of 
the  author  and  his  reasona  for  the  same  can- 
not be  definitely  ascertained  from  mere  ex- 
tracts, and  If  one  book  be  admitted,  or  any 
extracts  therefrom,  another  should  be  admit- 
ted on  the  other  side,  and  tbere  would  be 
no  end  to  the  record  that  would  follow  in 
Bnch  cases.  Furthermore,  considering  the 
technical  terms  that  are  frequently  used  b; 
medical  authors,  which  often  conceal  rather 
than  disclose  the  meaning,  the  ordinary  ja- 
ror  would  not  be  very  much  enlightened  by 
the  Introduction  of  such  testimony.  People 
V.  Hall,  supra.  Even  in  states  where  there 
is  a  statute  providing  that  historical  works 
and  books  of  science  or  art  are  presumptive 
evidence  of  facts  of  general  notoriety  or  In- 
terest, the  courts  have  refused  the  admission 
of  medical  books.  Bixby  v.  Omaha,  etc.,  Co., 
supra;  U.  P.  Ry.  Co.  v.  Yates,  supra. 

In  the  case  of  Gallagher  v.  Market  Street 
By.  Co.,  67  Cal.  13,  15,  6  Pac.  868,  871  (51 
Am.  Rep.  680,  note),  the  court  had  under 
consideration  a  statute  of  this  character, 
which  states:  "Historical  works,  books  of 
science,  or  established  and  published  maps 
Or  charts,  when  made  by  persons  Indifferent 
between  the  parties,  are  prima  facie  evi- 
dence of  facts  of  goiieral  notoriety  and  In- 
terest," and  the  court  held  that  '^cts  of 
general  notoriety  and  Interest''  limited  the 
Intended  extension  of  the  rule  of  evidence 
so  that  medical  works  were  not  included 
within  the  terms  of  the  statute  In  the  Bix- 
by Case,  supra,  the  same  kind  of  a  statute 
was  under  conalderatlon,  and,  while  there  Is 
no  Bucb  statute  In  this  state,  the  opinions 
of  the  courts  in  states  that  have  sach  stat- 
utes excluding  medical  books  are  particular- 
ly in  point,  because  they  show  a  disposition 
of  the  courts  to  exclude  medical  books,  even 
where  it  was  the  intention  of  the  Legislature 
to  extend  the  rule  of  evidence  In  such  cases 
beyond  that  which  existed  at  common  law. 
Id  the  Blxby  Case^  extracts  from  several 
works  on  medical  subjects  were  offered  In 
evidence  and  refused,  and  the  court  said: 
"While  they  might  aid  the  educated  physi- 
cian to  a  better  und^'standlng  of  the  mat- 
ters discussed,  we  are  satisfied  their  tendency 
was  to  mislead  and  confuse  the  jury.  A 
person  of  ordinary  comprehension  could  not 
understand  much  of  the  language  used,  and 
would  be  in  great  danger  of  being  misled." 
The  opinion  quotes  Chief  Justice  Shaw  in 
Ashworth  V.  Kittridge,  supra:  "Medical 
science  has  its  own  nomenclature,  Its  techni- 
cal terms  and  words  of  art,  and  also  common 
words  used  In  a  peculiar  manner,  distinct 
from  their  received  meaning  in  the  general 
use  of  the  language.  From  these  and  other 
causes,  a  person  not  versed  in  medical  liter- 
ature, though  having  a  good  knowledge  of 
the  English  language,  would  be  in  danger, 
without  an  Interpreter,  of  misapprehending 
the  true  meaning  of  the  author;  whereas  a 


medical  witness  would  not  only  give  tbe  fact 
of  his  opinion  and  the  grounds  on  wblcb  it 
is  offered,  with  the  sanction  of  hie  oath,  but 
would  also  state  and  explain  it  in  language 
Intelligible  to  men  of  common  experience.*' 
Several  other  cases  are  taken  up  in  the 
opinion  and  discussed,  among  which  are 
Bowman  v.  Woods,  1  G.  Greene  (Iowa)  441; 
Stoudenmeler  v.  Williamson,  29  Ala.  SS». 
Tbe  last  two  authorities  are  among  those 
which  hold  that  medical  books  may  be  intro- 
duced in  evidence  in  certain  cases,  and  it 
may  be  said  that,  outside  of  the  states  of 
Iowa  and  Alabama,  there  seem  to  be  no  well- 
considered  cases  ufdioldlng  the  admission  of 
medical  books  in  cases  like  this.  The  cases 
In  Alabama  seem  to  be  direct  and  positive, 
but  the  Iowa  cases  admitting  such  testimony 
are  distinguishable  from  those  cases  adopting 
the  general  rule.  The  case  of  Birmingham 
By.,  L.  &  P.  Go.  T.  Moore,  148  Ala.  115,  42 
South.  1024,  Is  another  strong  Alabama  case 
holding  that  parts  of  standard  medical  bo(^ 
relating  to  the  disease  in  controvCTy  are 
competent  evidence. 

Appellant  lays  great  stress  upon  an  artide 
by  Prof.  Wigmore  in  26  Am  Law  Beview, 
p.  826.  If,  as  appellant's  quotation  from 
Prof.  Wigmore  Indicates,  "sdentUta  have 
none  of  the  temptations  In  their  writings 
to  prevaricate  and  to  conceal  which  surround 
the  expert  testifying  for  a  particular  pur- 
pose," the  answer  may  be  that  if  th^  writ- 
ings be  universally  admitted,  as  the  testi- 
mony of  an  expert  now  is,  and  It  be  true 
that  experts  do  "prevaricate  for  a  particular 
purpose,"  then,  as  a  scientist  Is  nothing  mor« 
than  an  expert,  he  may  be^  once  his  writings 
are  universally  held  to  be  admlsslUe  in  evi- 
dence, surrounded  with  just  as  many  and  as 
great  temptations,  as  Prof.  Wigmore  Intimates 
that  experts  are  now,  to  prevaricate  and  con- 
ceal. Scientific  writers  would  become  quite 
numerous,  and  th^r  writings  could  be  made 
to  fit  either  side  \n  certain  litigations,  and  if 
surrounded  with  sufllclent  temptation,  as  inti- 
mated, they  might  become  as  plentiful  as  ex- 
perts,  and  of  equal  variety,  and,  not  being 
surrounded  with  the  possibility  of  prosecu- 
tion, and  being  ambitious  for  notoriety,  they 
mig^t  greatly  excel  the  modest  expert  of  to- 
day in  their  capacity  to  "prevaricate"  and 
in  their  ability  to  -conceal." 

[8]  4.  The  court  refused  to  give  an  instruc- 
tion to  the  jury,  requested  by  defendant,  that 
th^  should  not  award  any  damages  for  per- 
manent Injuries  to  the  back,  si^ne,  or  left 
hip,  because  there  was  no  evidence  that  tend- 
ed to  8tM>w  that  such  injuries  were  brought 
about  by  any  of  the  specific  injuries  allied. 
There  was  no  error  In  this,  because  there  was 
evidence  that  tended  to  show  that  the  former 
Injuries  were  caused  by  the  latter.  A  blow 
on  the  back  of  the  head  sufficient  to  t}realE 
the  bridge  and  knock  the  plaintiff's  false 
teeth  out  and  cause  severe  wounds  and  bruis- 
es on  tbe  back  and  left  hip  surely  might  re- 
sult In  permanent  Iqjury  to  the  bade,  inline. 
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and  left  bli^  and  idalntiff  and  pbysidan 
testified  that  Btu^  was  tbe  ze^t. 

[I]  Hie  conrt  refused  another  instmctlcm 
taklnr  from  tbe  Jury  any  consideration  of 
damacee  £or  or  on  accouot  of  any  nervous 
disorder,  dtb^  induced  by  reason  of  dwell- 
ing npon  tux  claim  against  tlie  defendant  and 
upon  tbe  probable  result  of  ber  suit,  or 
brooght  about  by  any  causes  other  than  in- 
juries sustained,  but  the  court  substantially 
withdrew  any  consideration  of  these  things 
by  its  Instruction  No.  11,  wherein  the  court 
instructed  tbe  Jury  that:  "In  determining 
the  damages,  If  any,  that  the  plalutUf  Is  eutl- 
tled  to  recover  in  this  case,  you  are  not  per- 
mitted to  allow  any  compensation  for  the 
plalnUlTs  nervous  condition  brought  about 
or  endured  by  reason  of  tbe  contemplation 
of  this  litigation  or  by  reason  of  any  other 
matters  other  than  those  connected  with,  or 
brought  about  by,  the  physical  injuries  sus- 
tained." 

[II]  It  is  contended  that  It  was  error  for 
tbe  court  to  Instruct  tbe  Jury  that  they 
"should  take  into  consideration  all  the  facts 
and  circumstances  In  evidence  before  them," 
because  such  instruction  would  permit  them 
to  assess  exemplary  and  punitive  damages. 
This  is  hardly  worthy  of  conjecture.  Fur- 
thermore, there  is  nothing  to  Indicate  that 
tbe  Jnry  did  any  such  thing,  as  the  verdict 
Is  too  small  to  indicate  or  even  to  Intimate  It 

The  judgment  is  affirmed. 
Affirmed. 


HOUSTON  et  aL  T.  WAI/TON. 
(Court  U  ideals  of  Colorado.   Dee.  16, 

1.  HuKioiPAL  CoaPouTioira  (|  606*)-Obdx- 

SAnCKS— NUISAHCBS. 

Under  Rev.  St  1908,  {  602S,  par.  46.  con- 
ferring upon  cities  and  towns  the  power  to 
dedare  wnat  shall  be  a  nuisance,  and  to  abate 
tbe  same  and  to  impose  fines  upon  the  guilty 
parties,  s  municipal  corporation  may,  by  ordi- 
nance, declare  an  Incorporated  club  which  sells 
Intoxicating  liquor  contrary  to  law  to  be  a 
public  nuisance,  and  its  dedaraUon  and  deter- 
mination is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |  1338;  Dec.  Dig.  | 
606.*] 

2.  IHTOXICATINQ   LlQTJOBS  (|  268*)  —  NUI- 
SARCES— Ab^TBUBNT. 

Though  a  mnnidpal  corporation  bad,  un- 
der its  statutory  anthorltf,  declared  an  incor- 
porated dnb  which  sold  utoxicating  liquor  to 
be  a  nuisance  to  be  abated  as  any  other  nui- 
•ance.  its  officials  were  not  authorixed  to 
destroy  the  property  o(  tbe  club,  the  power  of 
the  moolcipality  not  warranting  it  in  taking 
the  law  Into  its  own  hands,  instead  of  pro- 
ceeding by  the  ordinary  writs  and  processes, 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  397;  Dec  Dig.  |  268.*] 

3.  IWTOXIOATntO  lAQUOBS  (|  825«)  — Pbop- 
EBTr. 

Intoxicating  liquor,  even  though  in  a  dis- 
trict in  which  ft  coold  not  lawfully  be  sold,  is 


proper^,  and  Is  sot  a  nuisance  per  se  which 
may  be  abated  by  its  destmction. 

[Ed.  Note.— For  other  cases,  see  Intoxtcat- 
^^Liqnors,  Cent  Dig.  |  466;   Dec.  Dig.  S 

4.  iNTOZIOATIHO  LXQUOBS   <|  326*)  — MAXH- 
TEKANCE— BaSUI  OH  lUBQAL  ACTB. 

While  no  cause  of  action  a^inst  a  defend- 
ant can  arise  out  of  plaintliTa  wrong,  the 
test  whether  it  bo  arises^  is  the  plaintiff's  abil- 
ity to  establish  his  case  without  any  aid  from 
the  illegal  transaction;  consequently,  an  action 
for  damages  for  the  conversion  and  destruc- 
tion of  intoxicating  liquors  by  a  wrongdoer 
does  not  arise  out  of  plaintiff's  wrong,-  though 
the  liquors  were  procured  for  illegal  sale,  nor. 
is  plamtiff  in  pari  delicto  with  defendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Uquors,  Cent  Dig.  |  466;  Dec  Dig.  | 
32».*] 

6.  Assioinoins  ({  70*)— Vauditt— Coksid- 

EBATION. 

One  who  wrongfully  destroyed  property  to 
which  he  was  In  no  way  entitled  cannot  cnal' 
lense  the  owner's  assignment  of  bis  cause  of 
action  on  the  ground  of  lack  of  consideration. 

[Ekl.  Note.— For  other  cases,  see  Assign- 
ments. Cent  Dig.  {  129;  Dec.  Dig.  |  7a*] 

6.  Appeal  ahd  £bbob  (|  484*)— SuPXiaBnuB 

—Effect. 

Where  an  appeal,  which  operated  as  a 
supersedeas,  was  taken  from  a  decree  order- 
ing the  dissolution  of  a  corporation,  the  cor- 
poration could  act  pending  the  appeal,  and  the 
affirmance  of  the  order  of  disaolunon  would  not 
retroact  so  as  to  make  ineffective  an  assign- 
ment made  during  that  time. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2264-2270;  Dec.  Dig.  | 
484.*1 

7.  Rbpuviit  JJ  46*)— Rbfuvied  Pbofutt— 
Status  or  Holdbb. 

Where  tbe  owner  of  Intoxicating  liquor 
which  had  been  confiscated  by  the  citr  retook 
it  in  replevin,  the  owner's  rights  were  those 
of  a  bailee,  who  might  be  required  to  return 
the  proper^  to  the  city;  and  consequently.  In 
case  of  destruction,  the  owner,  as  bailee,  might 
recover  its  value. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  H  177,  178;  Dec.  Dig.  i  46.*] 

8.  Appeal  and  Ebbob  ({  1046*)— Rbvixw— 
Habuless  Ebbob. 

In  an  action  for  damages  for  the  destruc- 
tion of  property,  where  the  defendants  of- 
fered no  excuse  for  the  destruction  and  the 
court  practically  directed  a  verdict  for  plain- 
tiff, remarks  having  a  natural  tendenor  to  prej- 
udice defendants  with  the  jury  were  narmleu. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4128-4U4i  Dee.  Dig.  1 
1046.*] 

Cunningham  and  Morgan,  JJ.*  dissenting. 

Appeal  from  District  Court,  Froaimt  Coun- 
ty ;  Charles  Cavender,  Judge. 

Action  by  Jos^h  Walttm  against  David  J. 
Houston  and  others.  From  a  judgment  tax 
plaintiff,  defendants  appeal.  Affirmed. 

Hardy  Sayre,  of  San  Diego,  Cal.,  and  A.  L. 
Taylor  and  J.  O.  Sfdkwdgert,  both  of  Canon 
City,  for  appellants.  J.  H.  Maut^n,  of  Canon 
City,  and  Charles  D.  Bxadl^,  of  Florence, 
for  appeliea 

KINO,  J.  Appellee  broui^t  tala  action  In 
trespass  against  tbe  titj  of  Canon  City, 
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Darid  J.  Houston,  and  eight  otben,  appel- 
lants herein,  to  recover  damagee  for  enter- 
ing certain  rooms  In  said  city,  and  taking 
therefrom  and  dratroylng  personal  property 
consisting  chiefly  of  intoxicating  liquors,  but 
InclQdlng  <^her  drinks  and  cigars.  Appellee 
sned  as  assignee  of  tlie  Canon  City  Labor 
GInb,  a  corporation,  wbidi  he  alleged  was 
the  occupant  of  the  prraiises  and  the  owner 
and  in  possession  ot  the  goods  at  the  time  of 
their  destruction,  and  diuged  that  tbe  goods 
■woe  destroyed  by  said  Houston  and  otliers 
•  at  the  instigation  and  reiiuest  of  the  defend- 
ant city  made  by  and  through  its  duly  quali- 
fled  and  acting.  ofBdals.  Hie  damage  claim- 
ed was  the  alleged  ralne  of  the  goods. 

The  first  defense  was  a  general  doiiaL 
For  a  second  defense  it  was  alleged :  That 
at  and  prior  to  the  time  of  the  destruction 
of  said  goods  an  ordinance  of  said  city  was 
In  full  fi»rce  and  tttect  prohibiting  the  sale 
of  intoxicating  liquors  within  the  limits  of 
the  city,  and  making  It  unlawful  to  keep  sudi 
liquors  for  the  purpose  of  sale  within  any 
building  in  said  city,  and  farther  providing 
that  the  sale,  or  keeping  for  the  purpose  of 
sale,  of  any  of  such  liquors  constituted  a  nui- 
sance, to  be  abated  as  any  other  nuisance, 
and  tiiat  It  should  be  unlawful  to  use  any 
means  or  device,  as  the  organization  of  a 
club,  incorporated  or  not,  for  the  purpose  of 
evading  any  of  the  provisions  of  the  ordi- 
nance, violation  of  any  of  which  provisions 
subjected  the  person  offending  to  a  penalty 
of  fine  and  imprisonment  That  after  the 
adoption  of  said  ordinance  the  Canon  City 
Labor  Club  was  organized  with  intent  and 
purpose  of  carrying  a  saloon  under  the 
guise  of  a  social  club  for  the  purpose  of 
evading  the  provisions  of  said  ordinance. 
That  the  goods  alleged  to  have  been  destroy- 
ed were  purchased  by  plaintiff  and  said  club, 
and  kept  for  the  purpose  of  sale  upon  the 
premises  and  within  the  building  mentioned 
in  the  complaint  and  answer,  and  were  by 
platntlfC  and  said  club  being  sold  by  the 
drink  over  the  bar  as  at  any  saloon,  and 
that  such  was  the  principal  business  of 
plaintiff  and  said  club.  That  the  city  coun- 
cil had  investigated  the  conduct  of  plaintiff 
and  the  club,  and  determined  that  the  organi- 
zation and  carrying  on  of  said  dub  by  plain- 
tiff and  his  associates  constituted  a  public 
nuisance  under  the  provisions  of  said  or- 
dinance, and  thereupon  adopted  the  follow- 
ing resolution:  "Be  It  resplved  by  the  city 
council  of  the  dty  of  Canon  City.  Colorado, 
that  the  so-called  'social  clubs'  known  as  the 
Canon  Jockey  Club  and  the  Canon  City  La- 
bor Club,  and  each  of  them,  be  and  hereby 
are,  declared  by  said  council  to  be  public 
nuisances,  and  that  the  city  marshal  be, 
and  hereby  is,  directed  to  proceed  Immediate- 
ly without  any  delay  whatever,  to  abate  en- 
tirely and  put  an  end  to  said  'clubs'  as  such 
public  nuisances,  and  to  arrest  and  bring 
before  the  police  magistrate  of  said  dty  all 


IH^jprietors,  (Acers,  bartenders,  clerks  and 
employee  of  said  'dubs,'  and  confiscate  and 
bring  before  the  police  magistrato  of  said 
dty,  all  intoxicating,  spirituous,  malt,  vi- 
nous, fermwted  and  mixed  liquors  that  are 
within  the  room  or  rooms,  basemoit  or  base- 
ments and  storage  or  warehouses  of  said 
'clubs,'  all  of  which  liquors  shaU  be  dis- 
posed of  as  directed  by  said  tity  coundl,  and 
further,  to  take  the  names  of  all  pereons  In 
said  room  or  rooms  or  who  are  In  or  upon 
any  of  said  premises  at  time  ct  aaU  axreats 
and  confiscation."  That  the  defendant  Hous- 
ton at  all  times  mentionea  in  the  complaint 
was  ttie  marshal  of  nid  dty.  That  acttiv 
as  such,  and  in  the  pwfbrmance  oft  Us  duties 
under  said  ordinance  and  resolution,  he  call- 
ed to  his  aid  his  codefendants,  entered  the 
premises  In  which  said  alleged  nuisance  was 
being  carried  on,  and  did  ttien  and  there 
abate  the  same,  and  arrest  the  plalntlfl  u 
the  keeper  of  the  premises  and  maintalner 
of  tlie  nuisance,  and  that  all  that  was  done 
by  the  defendants,  or  any  of  them,  was  done 
under  said  ordinance  and  resolution.  A  gen- 
eral demurrer  to  the  second  defense  was  sus- 
tained by  the  court,  after  which  plaintiff 
voluntarily  dismissed  his  cause  of  action  as 
to  the  dty.  The  cause  was  tried  to  a  Jury 
upon  the  Issues  Joined  by  the  complaint  and 
the  first  defense,  and  submitted  on  an  In- 
struction by  the  court  that,  If  the  Jury  found 
for  the  plaintiff,  it  should  assess  his  damage 
In  the  full  amount  alleged  in  the  complaint 
as  the, value  of  the  goods.  The  prlndpal 
grounds  upon  which  appellants  attack  the 
Judgment  are  that  the  court  erred  in  sustain- 
ing plalntlflr*s  demurrer  to  the  second  de- 
fense, and  In  overruling  defendants*  motion 
for  a  new  trial.  Other  minor  objections  are 
urged,  but  will  require  little  consideration. 

1.  The  sufDclency  of  the  allegations  of 
the  special  defense  to  constitute  Justification 
for  defendants*  acto  is  the  most  serious  and 
Important  question  involved  in  the  case,  not 
only  to  the  litigants  here,  but  as  a  matter  of 
goieral  interest  and  concern.  Appellants 
contend  that,  because  appellee*s  assignor  was 
engaged  In  the  unlawful  selling  of  Intoxicat- 
ing liquors  in  violation  of  an  ordinance  of 
the  city,  that  fact  of  Itself  made  its  place 
of  business,  and  Its  business,  a  nuisance, 
which  the  dty  might  lawfully  and  summa- 
rily abate  by  the  destruction  of  anch  liq- 
uors, and  that  the  ordinance  pleaded  in  the 
second  defense,  supplemented  by  the  action 
of  the  city  council  resulting  in  the  resolu- 
tion set  forth  herein,  was  suflSclent  to  con- 
clusively fix  and  determine  the  character  of 
the  place  and  the  business  of  plaintiff  and 
the  club  as  a  public  nuisance,  and  anthorlK 
Its  abatemoit  by  destruction  of  the  goods. 
But  they  further  Insist  that,  it  the  acts  of 
appellants  were  illegal,  still  the  business  of 
plaintiff  and  his  assignor  was  also  Illegal, 
and  therefore  the  law  will  refuse  them  re- 
dress in  dvU  damegeB-— tba^  both  plaindff 
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aad  defendants  being  law  breakers  with  re- 
spect to  tbe  matters  in  litigation,  tbe  law 
and  tbe  courts  will  leave  them  where  they 
find  them — and,  farther,  that,  inagmoch  as 
tbe  goods  were  not  such  as  conld  be  law- 
fully sold  within  the  dty,  they  had  no  mar- 
fcet  valne,  end  therefore  were  not  property 
for  the  destruction  of  which  dTil  damages 
could  be  awarded.  If  the  second  defense  la 
suffldent.  It  Is  because  of  one  or  more  of  the 
following  -reasons:  (1)  The  goods  and  busi- 
ness and  place  of  business  of  plaintiff's  as- 
signor were  nulsani^s  per  se,  or  nuisances 
by  Tirtne  of  the  ot'dlnance  pleaded.  (2)  De- 
fendants had  the  right,  at  common  law,  or 
because  so  authorized  by  ordinance  and  reso- 
lution, to  abate  the  nuisance  In  the  manner 
shown,  to  wit,  by  destroying  the  goods.  (3) , 
The  action  being  for  the  value  of  the  goods ' 
bought,  kept,  and  used  in  violation  of  the  or- 
dinance of  thcT  city,  the  courts  will  not  lend 
their  aid  for  their  recovery.  (4)  The  parties 
were  in  pari  delicto.  (5)  Sale  of  the  goods 
being  prohibited,  they  bad  no  value  in  law, 
and  were  not  property  for  which  sabstan- 
tlal  damages  conld  be  awarded. 

[1]  The  graieral  statutes  (paragraph  46  of 
section  6525)  confer  upon  towns  and  dtles 
the  povrer  "to  declare  what  shall  be  a  nul- 
sauce  and  to  abate  the  same,  and  to  impose 
fines  upon  parties  who  may  create,  continue, 
or  suffer  nuisances  to  exist"  This  grant  of 
power  does  not,  by  its  terms,  provide  for  the 
abatement  of  nuisances,  and  Is  not  sdf-eze- 
cuting  for  such  purpose.  It  requires  an  or- 
dinance to  make  it  effective.  Rldgeway  v. 
West  et  aL,  60  Ind.  371 ;  City  of  Denver  v. 
Mullen  et  al.,  7  Colo.  345,  8  Pac.  693.  Hie 
power  of  a  municipality,  under  the  foregoing 
statutes,  to  declare  and  abate  an  alleged  nul- 
sance.  is  discussed  In  City  of  Denver  v.  Mul- 
len et  al.,  supra,  in  which  the  court  said: 
"The  proper  construction  of  this  language  is 
that  the  dty  Is  clothed  with  authority  to 
declare  general  ordinance  what  shall  con- 
stltnttf  a  nuisance.  That  is  to  say,  the  dty 
may,  by  such  ordinance,  define,  classify,  and 
enact  what  things  or  dasses  of  things,  and 
under  what  conditions  and  drcnmstances 
such  spedfled  things  are  to  constitute  and 
be  deemed  nuisances,  *  *  *  not  that  the 
dty  council  may,  by  a  mere  resolution  or 
motion,  declare  any  particular  thing  a  nui- 
sance irtiicfa  has  not  theretofore  been  pro- 
nounced to  be  such  by  law,  m  so  adjudged 
1^  Judicial  determination."  The  facts  In  the 
case  dted  differ  from  those  in  the  case  at 
bar,  in  this:  that  no  ordinance  was  before 
tbe  court  defining  nuisances ;  while  in  plead- 
ing the  eee<HkI  defense  in  this  case  an  ordi- 
nance Is  presoited  which  dedares  the  Canon 
City  iMboT  Club  and  Its  business  a  nnisance, 
Imt  provides  no  manner  of  abatement,  except 
by  the  words  "as  any  other  nulsanc&"  The 
cases  are  dmllar,  however,  in  that  tbe  dty 
In  each  esse,  without  Judicial  determination, 
■sd  bjr  resolntion*  declared  the  partlcalar 


thing  under  co&sfderatton  a  nuisance^  and 
ordered  its  summary  abatement  by  destruc- 
tion of  the  property.  In  this  respect  the 
court  said:  "It  is  only  certain  kinds  of  nxil- 
sances  that  may  be  removed  or  abated  sum- 
marily by  the  acts  of  individuals  or  by  tbe 
public,  such  AS  those  which  affect  the  health, 
or  Interfere  with  the  safety  of  property  or 
person,  or  are  tangible  obstructions  to  streets 
and  highways,  under  circumstances  present' 
ing  an  emergency.  Such  dear  cases  of  nui- 
sances per  se  are  well  understood,  and  need 
not  be  further  noticed  here  to  distinguish 
them  from  tbe  case  before  us."  There  have 
been  no  dedsions  by  a  court  of  last  resort 
in  this  state  as  to  tbe  power  of  a  munidpal- 
ity  to  declare  that  the  selling  of  Intoxicating 
liquors,  or  the  keeping  of  the  same  for  sale, 
or  keeping  a  place  in  which  they  are  sold 
in  violation  of  the  law  or  ordinance,  if  pass- 
ed, will  be  conclusive  upon  tb^t  question. 
But  the  matter  has  been  decided  by  the  high- 
est courts  of  other  states,  Including  the  Su- 
preme Court  of  Illinois,  under  a  general 
statute  conferring  such  power  in  language 
almost  identical  with  that  of  our  own  stat- 
ute, and  such  power  has  been  upheld  and 
sustained.  Qoddard  v.  President  &  Trustees 
of  Jacksonville,  15  III.  588,  60  Am.  Dec.  773; 
Langel  v.  City  of  Bushnell,  197  111.  20,  63 
N.  E.  1086,  58  L.  R.  A.  266 ;  City  of  Topeka 
V.  Raynor,  8  Ean.  App.  279,  58  Pac.  609.  In 
Laugel  V.  City  of  Busbnell,  supra,  dedded 
in  1002,  the  court  In  sustaining  such  an  or- 
dinance dasslfied  nuisances  as  follows:  (1) 
Those  which  In  tbelr  nature  are  nuisances 
per  se  or  are  so  denounced  by  the  common 
law  or  by  statute ;  (2)  those  which  in  their 
nature  are  not  nuisances'  but  may  become  so 
by  reason  of  their  locality,  surroundings,  or 
the  manner  In  which  they  may  be  conducted, 
managed,  etc. ;  <3)  those  which  in  their  na- 
ture may  be  nuisances,  but  as  to  which  there 
may  be  honest  differences  of  opinion  in  im- 
partial minds.  And  with'  reference  thereto 
said:  'The  power  granted  by  the  statute  to 
the  governing  bodies  of  municipal  corpora- 
tions to  declare  what  shall  be  nuisances  and 
abate  the  same^  etc.,  authorizes  such  bodies 
to  conclusively  denounce  those  things  fall- 
ing within  the  first  and.  third  of  these  classes  ^ 
to  be  nuisances ;  but,  as  to  those  things  fall- 
ing within  the  second  class,  the  power  pos- 
sessed Is  only  to  declare  such  of  them  to  be 
nuisances  as  are  In  fact  so." 

And  that  case  held  that  an  ordinance 
which  declared  that  any  place  In  the  dty 
where  hop  ale,  dder,  and  other  like  drinks 
were  kept  for  sale,  sold,  or  given  away  con- 
stitutes a  nuisance  was  within  the  power  of 
the  dty  council,  and  that  such  determination 
was  conclusive. 

Under  these  authorities,  the  dty  of  Can- 
on City  had  the  power  to  pass  the  ordinance 
set  forth  in  the  special  defense,  declaring 
such  a  place  as  that  alleged  to  have  t>een 
kept  by  tbe  plaintiff  In  this  cas^  and  the 
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buslnen  oAd  the  ffooda  to  kept,  a  nnlaaDce. 
and  sacta  declaration  anfl  determlnatlOD  was 

C0DCla8lv& 

[2]  The  ordinance  made  do  proTislon  for 
Bommary  abatement  by  destruction  of  the 
property,  or  otherwise,  and  It  was  not  self- 
ezecntlng.  The  language  of  the  ordinance 
to  the  effect  that  such  nuisance  should  be 
abated  as  any  other  nuisance  can  only  be 
held  to  mean  as  any  other  nuisance  can  law- 
fully be  abated.  Appellants  contend  that  the 
statute  conferring  power  upon  municipalities 
to  declare  what  shall  be  a  nuisance  and  to 
abate  the  same,  means  that  the  city  Is  not  re- 
quired to  ask  some  court  to  make  or  aid  the 
abatement,  but  has  the  same  right  to  sum- 
marily abate  the  nuisance  that  a  private  per- 
son has  to  remove  an  obstruction  on  a  high- 
way which  Impedes  his  passage.  That  may 
be  true  as  to  nnlsances  which  may  at  com- 
mon law  be  so  abated ;  but,  In  the  absence  of 
statute  or  ordinance  so  providing.  It  Is  not 
true  as  to  other  nuisances,  nor  where  the 
existence  of  the  nuisance  depends  upon  proof 
that  the  law  has  been  violated.  That  Is 
not  an  open  question  In  this  state.  Since 
this  cause  was  tried  in  the  court  below,  and 
under  an  ordinance  similar  to  the  one  bead- 
ed In  the  special  defeDse  herein  (but  contain- 
ing a  provision  for  abatement,  permitting 
and  requiring  the  city  marshal  and  other  po- 
lice officers  to  abate  a  nuisance  by  closing  up 
'  the  place  declared  to  be  such  and  preventing 
any  person  from  entering  the  same  except 
for  the  lawful  removal  of  such  liquor),  the 
defendant  city  attempted  and  threatened  to 
carry  out  the  summary  abatement  of  an  al- 
leged nuisance  such  as  is  here  under  consid- 
eration, but  was  enjoined  from  so  doing.  On 
appeal-tp  the  Supreme  Court  such  action  of 
the  trial  court  was  sustained,  the  court  hold- 
ing that  the  violation  of  the  ordinances,  if 
any  there  was,  consisted  In  dispensing  liq- 
uors to  members  of  the  club,  and  that  wheth- 
er there  was  such  violation  could  not  be 
determined  by  the  city  officers.  Canon  City 
y.  Manning,  43  Colo.  144,  90  Pac.  S37.  17  L. 
R.  A.  (N.  8.)  272.  The  court  said:  "Per- 
sons, even  though  they  be  officials  of  a  mu- 
nicipality, may  not  take  the  law  into  their 
oWn  hands,  however  justifiable  they  may 
think  such  a  course  may  be  to  prevent  In- 
frlngemmt  of  the  law.  *  *  *  A  man's 
property  cannot  be  seized,  nor  can  he  be  pun- 
ished, except  for  a  violation  of  the  law,  and 
whether  he  has  been  guilty  of  such  violation 
as  Justifies  the  seizure  of  his  property,  or  the 
Infliction  of  punishment,  can  only  be  deter- 
mined by  a  court  of  competent  Jurisdiction 
where  he  Is  afforded  an  oi^rtunlty  to  be 
heard  before  Judgment  Is  pronounced  against 
him"— citing  Darst  v.  People,  Bl  III.  286,  2 
Am.  Bep.  301 ;  Earp  v.  Lee,  71  HI.  193 ;  Bald- 
win T.  Smith,  82  III  162.  This  case  and  the 
cases  therein  cited  seem  to  be  conclusive 
against  the  defendants  of  their  right  to  abate 
the  alleged  nuisance  at  the  time  and  In  the 
manner  set  forth  In  their  special  defense. 


Conceding  the  troth  of  all  the  aUecatlons  of 
the  special  iOeftfiBe,  It  does  not  appear  that 
the  acts  of  plaintiff  and  his  assignor  might 
not  have  bem  prevented  and  the  business 
entirely  stopped  In  doe  time  by  the  usual 
and  ordinary  processee  and  writs  available 
to  the  city  or  the  citizens  thereof.  It  must 
be  presumed  that  the  laws  relative  to  the 
sale  of  intoxicating  liquors  can  be  effective- 
ly enforced  it  proper  effort  be  made.  The 
records  and  reports  of  the  Suprone  Court 
and  of  this  court  abundantly  show  the  ef- 
ficacy of  the  laws  and  of  the  courts  to  pre- 
vent and  abate  the  acts  and  business  un- 
lawfully carried  on  by  the  plaintiff  and  his 
assignor  In  this  case.  He  and  his  associates 
were  repeatedly  convicted,  and  their  convic- 
tions sustained  by  the  Supreme  Court  Lloyd 
et  aL  T.  Canon  City,  46  Colo.  190,  103  Pac. 
28a  The  Canon  City  Labor  Club  as  a  cor- 
poration was  dissolved.  Catfon  City  lAbor 
Club  v.  People,  21  Colo.  App.  37,  121  Paa  12a 
[1]  It  being  conceded  for  the  purpose  of 
the  demurrer  that  plaintiff  and  his  assignor 
were  carrying  on  the  business  of  selling  In- 
toxicating liquors  in  defiance  of  law,  coun- 
sel, in  support  of  their  contrition  that  the 
dvil  courts  will  not  aid  plaintiff  In  secnr- 
Ing  damages  for  thh  destruction  of  sneh  prop- 
erty, cite  many  and  respecUble  authorities. 
Ovlatt  V.  Pond,  29  Conn.  479;  Nichols  v.  Val- 
entine, 36  Ble.  322;  Plnmmer  v.  Harbut  et 
aL,  5  Iowa,  308;  Sommer  v.  Cate,  22  Iowa, 
586;  Dotan  v.  Bnzfell.  41  Me.  473;  Walker 
T.  Shook  et  al.,  49  Iowa,  264;  Blunk  v. 
Waugh,  32  Okl.  616,  122  Pac  722;  O.  F. 
Haley  Co.  v.  State  (OkL)  126  Pac.  736.  738. 
Under  these  authorities  and  others,  it  Is 
clear  that  a  suit  upon  a  contract  for  the 
price,  or  in  quantum  meruit  for  the  value,  of 
liquors  may  not  be  enforced  where  aacb 
llqoors  were  sold  In  violation  of  the  law.. 
But  no  decision  has  been  dted  by  appellants, 
nor  have  we  fonnd  any,  which  holds  elQier 
that  sudi  liquors  have  no  value  In  law,  or 
that  the  value  thereof  cannot  be  recovered 
when  wrongfully  destroyed  or  converted,  ex- 
cept under  a  statute  which  provides  In  sub- 
stance that  no  action  shall  be  maintained  for 
the  recovery  or  possession  of  spirituous  liq- 
uors, or  the  value  thereof,  except  in  cases 
where  the  person  owning  or  p<»se88ing  such 
liquors,  vrlth  lawful  Intent,  may  have  been 
Illegally  deprived  of  the  same,  or  which  pro- 
vides that  there  shall  be  no  propwty 
rights  In  such  liquors.  Such  statutes  were 
shown  to  be  In  force  In  Ovlatt  v.  Pond,  D«>- 
lan  V.  Buzzell,  Sommer  v.  Cate,  Walker 
Shook,  and  Blunk  v.  Waugh,  supra.  Undw 
the  several  statutes  referred  to,  it  has  been 
held,  either  upon  the  statutory  inhibition 
against  such  action,  or  for  the  reason  that 
the  liquors  were  not  to  be  regarded  as  prop- 
erty, that  an  action  In  trespass  or  trover  for 
the  value  of  such  liquors  cannot  be  malnteln- 
ed,  and  that  even  If  unlawfully  converted  or 
destn^ed  nominal  damatea  cmly  can  be  re- 
covered. 
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Under  the  laws  of  this  state  Bplrltooua 
liqaors  are  regarded  as  property,  are  taxed, 
inay  be  lawfully  pnrcbased*  possessed,  and 
used  for  many  purposes.  In  Brown  t.  Per- 
kins, 12  Gray  (78  Mass.)  89.  and  Barp  r. 
Lee.  and  Baldwin  t.  Smith,  the  Illinois  cases 
dted  with  approval  by  our  Supreme  Court 
in  Canon  Cl^  t.  Manning,  supra,  it  la  held 
that,  under  laws  similar  to  ours,  intoxicating 
Uqtiora  are  not  per  se  a  nuisance,  are  prop- 
erty, and  tliat  in  a  cItII  action,  such  as  this 
for  unlawful  conversion  or  destruction,  com- 
pensation in  damages  may  be  awarded,  and 
that  the  measure  of  the  damage  Is  the  Talue 
of  the  property  destroyed. 

[4]  Appellants  claim  the  benefit  of  the 
maxim  that  no  man  shall  be  allowed  to 
found  any  claim  upon  his  own  Iniquity — "Ex 
torpi  causa  non  oritur  actio" — that  because 
the  dalm  Is  for  the  value  of  liquors  which 
were  pnrcliased,  Icept,  and  intended  for  an 
iU^^l  purpose  plaintiff  cannot  recover.  No 
court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  an 
Illegal  act  If,  from  the  plaintiff's  own  stat- 
ins or  otilenrlse,  the  cause  of  action  appear 
to  arise  w  tnnd  causa,  or  from  the  trans- 
Cresidon  of  a  positive  law  of  this  country, 
tbere  the  court  says  he  has  no  right  to  be 
assisted.'*  Wharton's  Legal  Maxims,  p.  81; 
Martlu  V.  Hodge,  47  Ark.  878,  888,.  1  8.  W. 
eM,  flee  (fi8  Am.  Rep.  7«3).  "The  test  to  de- 
temdne  wbetiiu'  an  action  arises  ex  turpi 
causa  is  the  pUlntifTs  abilUy  to  establish 
Us  case  without  any  aid  from  an  Illegal 
transaction.  If  his  dalm  or  right  to  recov- 
er depotds  upcm  a  transaction  which  Is  ma- 
lum In  se,  w  prohibited  bj  law.  and  which 
be  most  prove  in  order  to  make  out  his  case, 
lie  cannot  recover."  Martin  t.  Hodge,  supra. 
The  foregoing  test,  alttiou^  decisive  on  de- 
murrer to  the  suflSdency  of  the  complaint, 
does  not  preclude  an  answer  which  pleads  an 
Illegal  transaction  as  a  bar  to  the  suit,  nor 
evidence  In  support  thereof.  The  plaintiff 
herein.  In  order  to  state  and  prove  his  cause 
of  action,  was  not  required  to  state  br  prove, 
and  did  not  state,  anything  except  owner- 
ship and  possession  of  the  iwoperty  at  the 
time  of  the  allied  trespass  and. Its  destruc- 
tion by  defradants;  and  this,  as  against  a 
naked  trespasser  or  wrongdoer,  was  suffi- 
cient. 

[fl  His  claim  or  cause  of  action  did  not 
directly  arise  from,  and  was  not  based  upon, 
his  own  Illegal  transaction,  but  upon  the  Il- 
legal acts  of  a^Kllants,  in  which  he  did  not 
participate.  In  Hall  v.  Corcoran,  107  Mass. 
261,  253  (9  Am.  Rep.  30),  It  Is  said:  "The 
fiict  that  the  owner  of  property  has  acted  or 
Is  acting  unlavrfully  with  regard  to  It  Is  no 
bar  to  a  suit  by  him  against  a  wrongdoer,  to 
whose  wrongful  act  the  plaintiff's  own  Ille- 
gal conduct  has  not  contributed.  Thus  an 
action  Ilea  against  one  who  takes  and  appro- : 
prlates  to  his  own  use  property  Icept  by  the 
plaintiff  in  violation  of  a  statute,  and  there- . 


fore  liable, to  be  destroyed."  ThOrmerg  fact, 
if  fact  it  be,  that  the  Illegal  acts  of  appel- 
lants were  provoked  by  other  illegal  acts  of 
plaintiff  and  his  assignor,  does  not  place  the 
parties  In  pari  delicto.  The  case  of  Haley 
V.  State  (Okl.)  125  Pac.  736,  reUed  on  by  ap- 
pellants, apparently  tabes  a  different  view 
from  that  expressed  in  Hall  v.  Corcoran,  su- 
pra, and  In  the  tests  mentioned.  The  ai^u^ 
ent  difference  arises  from  Its  sweeping  dec* 
laratlon  that:  "If  the  courts  vrill  not  open 
their  doors  to  enforce  an  Illegal  contract, 
they  certainly  will  not  to  ffitfbrce  a  demand 
Ins^iarably  connected  with  a  violaHon  of  the 
criminal  laws."  This  declaration,  however, 
Is  ins^rably  connected  with  the  statute  of 
Oklahoma  whl^  declares  that  tbere  are  no 
property  rights  whatever  in,  liquor  or 
used  in  violation  of  Its  laws.  The  over- 
whelming pr^nderance  of  autborlty  snp- 
'Ports  the  ruling  of  the  trial  Judge  i^on  the 
demurrer.  Among  the  cases  are  the  follow- 
ing: Coppedge  et  al.  v.  Qoetz,  etc.,  Co.,  67 
Kan.  851,  73  Pac.  008;  State  t.  Stark,  63 
Kan.  529,  66  Pac.  243,  54  L.  R.  A  910,  88 
Am.  St  Bep.  251 ;  Carry  Nation  v.  District 
of  Columbia,  34  App.  D.  O.  453,  26  L.  B.  A 
(N.  S.)  996 ;  Baldwin  v.  Smith,  82  lU.  162 ; 
Earp  V.  Lee  et  al.,  71  111.  193;  Preston  t. 
Drew,  33  Me.  558,  54  Am.  Dee.  639;  Boo- 
raem  v.  Crane,  103  Mass.  522 ;  Monty  v.  Ar- 
neson,  25  Iowa,  383;  Lowry  v.  Rainwater, 
70  Mo.  1!^,  35  Am.  Rep,  420;  Dolan  v.  Buz- 
zell,  41  Me.  473;  Ridgeway  v.  West  et  al., 
60  Ind.  371 ;  Brown  v.  Perkins,  78  Mass.  (12 
Gray)  89;  Hall  v.  Corcoran,  107  Mass.  251, 
9  Am.  Rep.  30;  City  of  Chicago  v.  Union 
Stockyards,  164  lU.  224,  46  N.  E.  430,  36  U 
R,  A.  281;  Fuller  v.  Bean,  30  N.  H.  181. 

The  evidence  shows  that  the  arrest  of 
plalntifl  by  the  defradanta  was  effected  by 
unnecessary  force  and  violence  amounting  to 
assault  and  battery ;  and  the  destmetlon  ot 
the  iffoperty,  which,  besides  the  Intoxicating 
Uquora,  'Included  much  legitimate  merdBoin- 
dise,  was  accompanied  by  acts  wbkA  attract- 
ed audi  attention  as  to  disturb  the  peace  of 
an  otherwise  orderly  community  on  a  Sab- 
bath morning.  The  final  appeal  of  every  cit- 
ix&a  of  this  state  for  redress  of  grievances 
must  be  -to  the  law.  niere  is  no  grievance 
that  Is  a  fit  object  of  redress  by  violence  and 
riot.  "In  no  case  is  the  Interposition  of 
mob  law  either  necessary,  Justlflable,  or  ex- 
cusable." Safeguarding  every  citizen,  with- 
out r^rd  to  occupation  or  station  in  life, 
Is  the  constitutional  guaranty  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law.  Punl^moit 
may  be  Inflicted  or  property  confiscated  only 
through  courts  of  competent  Jurisdiction  and 
after  due  Inquiry.  If  the  law  Is  not  suffi- 
cient, the  remedy  Is  through  legislation.  The 
courts  of  last  resort  have  steadfastly  adher- 
ed to  these  elementary  and  fundamental  prin- 
ciples of  our  constltotlfms  and  law%  and  re- 
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fnsed  to  pelieve  indlvldiuls  from  pecuniary 
liability  for  damage  caused  by  them  In  at- 
tempting to  enforce  the  criminal  laws  while 
themselves  violating  the  law.  Upon  these 
printdples,  as  well  as  upon  preponderance  of 
authority,  we  hold  that  the  matters  alleged 
In  the  second  defense  constituted  neither  Jus- 
tification nor  excuse  for  defendants*  acta,  nor 
a  defense  to  the  cause  of  action. 

[I]  2.  Defendants  based  their  motion  for  a 
new  trial  chiefly  upon  ttie  following  matters: 
(a)  The  evidence  does  not  show  a  legal  as- 
signment of  the  claim  to  plalntifr;  (b)  the 
evidence  showed  that  part  of  the  liquors  al- 
leged to  have  been  destroyed  were  held  by 
plaintiff's  assignor  under  bond  In  replevin, 
and  not  absolute,  and  that  Its  claim  there- 
under could  not  be  assigned;  (c)  improp^ 
language  used  by  the  court  tending  to  preju- 
dice the  jury ;  (d)  newly  discovered  evidence. 
The  club,  plaintiff's  aaslgnot.  was  In  posses- 
sion of  the  goods,  and  the  defendants  had  no 
right  thereto ;  and,  as  to  them,  wbethor  with 
or  without  consideration,  the  club  had  the 
tUM  to  make  the  assignment  Moreover,  an 
annrently  good  assignment  was  established 
by  authority  of  an  order  of  the  board  of  di- 
rectorst  made  at  a  meettng  doly  called  and 
held. 

tl]  It  was  cont^jded  In  argoment  that  the 
corporation  had  been  dissolved,  and  there- 
fore could  not  make  the  asslgmnent  That 
matt«  was  not  in  evidence^  but  appears  up- 
on the  records  of  this  conrt  (Canon  Glty  La- 
bor Club  V.  People,  21  Colo.  App.  37.  121 
Pac.  120);  but  it  also  appears  that,  after 
the  order  of  dissolution  made  \is  the  dla> 
trtct  court,  an  appeal  was  taken  wbldi  oper- 
ated as  a  supersedeas.  Therefore,  pending 
the  appeal,  the  corporation  might  lawfully 
•  act,  and  the  final  order  of  dlsaolntlon  made 
by  this  court  would  not  retroact  so  as  to 
make  Ineffective  an  assignment  good  at  the 
time  It  was  made. 

It]  It  appeared  upon  cross-examination 
that  part  of  the  liquors,  In  value  amounting 
to  about  one-half  the  damdge  asked,  had 
been  confiscated  by  the  city,  retaken  by  the 
club  under  Its  bond  in  replevin,  and  by  it 
held  in  storage.  The  rights  of  the  plaintiff's 
assignor  In  this  respect  were  the ,  same  or 
similar  to  those  of  a  bailee.  Its  contract  of 
bailment  was  contained  in  the  bond  which 
required  it  to  return  the  property  to  the 
city  in  case  the  city's  right  to  the  same  should 
be  adjudged.  The  club's  possession  was 
therefore  lawful.  Under  the  well-recogniaed 
law  of  bailments,  the  bailee  can  maintain 
an  action  for  recovery  of  the  goods,  or,  if 
destroyed,  for  their  value ;  and,  even  though 
the  city  should  eventually  prevail  In  the 
replevin  suit,  the  right  of  the  bailee  to  have 
his  property  or  its  value  to  return  to  the 
city  under  bond  cannot  be  denied,  and  the 
measure  of  damage,  being  the  value  of  the 
goods,  would  not  differ,  alcuougb  the  bailee's 
right  waa  not  abaolatflb 


The  Jnd^  upon  the  trial  made  remark* 
that  would  have  a  natural  tendency  to- 
prejudice  the  jury  against  the  defendants. 
But  we  think  they  could  not  have  affected 
the  verdict,  for  the  reason  that  flie  instrao> 
tion  of  the  court  practically  directed  a  v^ 
diet  for  the  plaintiff  upon  testttnony  that 
was  undlspnted.  The  court  fixed  the  dam- 
ages at  the  value  alleged  in  Qie  complaint 
and  supported  by  plaintifl*s  testimony,  the 
only  exception  beli^  that  the  Jury  were  not 
bound  b7  plaintilTs  testimony  If  they  believ- 
ed It  to  be  false.  Defradants  offered  no- 
evidence.  The  Jury  could  not  well  find  otlt- 
erwtae  than  for  plaintiff  In  the  absence  of 
any  testimony  against  htm. 

The  showing  made  on  the  ground  of 
newly  discovered  evidence  is  wholly  insuffi- 
cient The  defendant  may  have  had  the 
right  to  show  the  filial  purpose  for  which 
,  the  liquors  were  kept  for  the  purpose  of  af- 
fecting the  value  thereof.  If  th^  could  not 
be  lawfully  sold,  that  fact  might  materially 
affect  their  market  value,  and  evidence  tend- 
ing to  show  it  would  be  both  material  and 
competent  But  the  defmdants  did  not  offer 
such  testimony,  perhaps  upon  the  theory  that 
the  same  was  excluded  by  the  court's  mlinr 
upon  the  demurrer  to  the  special  defense. 
If  admissible  at  all,  it  was,  we  think,  admis- 
sible under  the  general  dental,  as  any  other 
fiict  affecting  values.  But  by  reason  of 
their  failure  tp  offer  such  proof,  its  exdi^ 
slon  cannot  avail  the  defendants. 

No  error  amrearing  in  the  record,  the  Jadc- 
ment  is  affirmed. 

GUNNINOHAK  and  HOBGAN,  JJ.,  die- 
sent 

SCOTT,  P.  J.  (specially  concurring).  It 
has  occurred  to  me  that  the  facta  In  this 
case  should  have  been  stated  more  fully  in 
the  opinion  of  the  majority  of  the  court, 
which  so  admirably  states  the  law  controlling 
the  case^  in  order  that  the  exact  question 
decided  may  be  relieved  from  possible  un- 
certainty. The  Canon  City  Labor  Club  was 
at  the  times  mentioned  a  corporation  organ- 
ized under  the  laws  of  this  state.  It  la 
charged  In  that  part  of  defendants'  answer 
to  which  the  demurrer  was  sustained  that 
this  corporation  was  a  club  consisting  of  sev- 
eral hundred  members,  and  organized  and 
existing  for  the  purpose  of  evading  the  liq- 
uor laws  of  the  state  and  the  ordinance  of 
the  city  of  Canon  City  in  rdatton  thereto, 
and  that  the  only  purpose  of  such  dub  aside 
from  its  profit  was  to  furnish  the  members 
a  place  to  secure  Intoxicating  UquoriB  In  vle- 
lation  of  the  law. 

For  the  purposes  of  this  case,  these  must 
be  accepted  as  the  facts,  and.  In  addition 
thereto,  this  court  had  before  It  its  own  Judg- 
meot  rendered  since  the  institution  of  this 
action,  aflOrming  the  judgment  of  the  dis- 
trict court,  canceling  the  corporate  charter 
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•of  thla  clob  for  tbe  Tery  reuons  aselgned 
if  tbe  aoswer  In  tUs  caae^  Tbe  seoonA  de- 
fense Bet  iq^  In  tlie  answer  alleged  a  lesola- 
tlon  of  tbe  dtr  council,  wbldi.  In  anbetance, 
declared  tbe  satd  eiub  to  be  a  nnlsuiee,  and 
■ordoed  tbe  <dt7  nuurabal  to  abate  tbe  same 
bf  artwtlng  tbe  oStoeiB  and  agents  of  the 
■cinb,  conftacfttlng  and  bringing  before  the 
police  maglatrate  all  Intoxicating  llqnorB 
found  on  tlie  prraiises  of  tbe  clnb,  together 
with  the  arrested  officers  and  agents,  there 
to  be  dealt  with  by  tbe  conndL  But 
the  acts  of  tbe  defoidants  complained  of  tn 
this  case  cannot  be  hroagbt  within  the  pur- 
view of  this  reeolntlon. 

vrhmt  tbe  defendants  did,  and  In  violation 
«f  tbis  reeolnttim,  which  commanded  at  least 
peacefbl,  If  not  lawful,  mrtbods,  was  to  go 
to  the  ^ace  occupied  by  the  dub  betwera 
tbe  honrs  of  &  and  10  o'dodr  on  a  -Sabbatii 
morning,  cater  tlte  buUdlng  by  means  of  a 
key,  and  at  a  thne  when  no  person  was  in 
the  building  or  on  tbe  premises  exc^t  the 
plaintiff,  then  manager  of  the  club,  and 
without  warrant  of  authority,  and  with  axes 
and  by  other  means  destroy  the  goods,  tbe 
value  of  which  is  involyed  In  this  action. 
These  goods.  In  addition  to  Intoxicating  Ilg- 
Dora,  included  fixtiues,  glassware,  ( cigars, 
and  other  property.  A  part  of  the  liquors 
were  at  the  time  involved  In  a  replevin  suit 
between  the  club  and  tbe  city.  The  conduct 
of  the  defendants,  as  appears  from  the  un- 
dented testimony  of  Walton,  the  plaintiff, 
was  as  follows:  "Mr.  Worrell,  I  think,  spoke 
first  He  says,  *Ah,  ha,  we've  got  you  now, 
Joe.'  I  didn't  make  any  remark.  He  says, 
'I  have  a  warrant  for  your  arrest.*  I  says, 
'All  right,  will  you  read  it  to  me  or  let  me 
see  it ;'  and  Mr.  Houston  made  an  attempt  I 
thought  to  let  me  see  the  paper  and  read  it, 
and  then  Taylor  spoke  up  and  says,  'Beef 
him,  kill  him,  damn  himl'  and  I  was  struck 
from  behind  with  a  blunt  instrument  of  some 
kind  right  in  the  ear,  and  fell  forward  to  the 
floor,  and  in  getting  up  I  was  knocked  down 
again,  and  I  was  knocked  while  down,  and, 
after  I  got  up  the  second  time)  I  was  then 
approaching  the  front  door.  I  was  then 
atmck  from  behind  again  and  knocked  down, 
and  fell  into  the  little  hallway.  Before  going 
ontslde  I  got  up  again,  and  was  then  struck 
with  an  instrument  on  the  cheek  bone.  Tbe 
■car  is  there  now,  and  I  fell  to  the  pavement, 
and  that  Is  all  that  I  can  remember.  I  fell 
senseless  to  the  pavement"  It  Is  clear  that 
the  r^Iutlon  of  the  city  council  did  not 
order  or  suggest  such  conduct,  and  Is  there- 
fore no  defense.  The  mere  fact  that  plain- 
tiff bad  violated  the  law  by  the  unlawful 
sale  of  intoxicating  liquors  was  clearly  not 
an  excuse  In  law  for  such  conduct  or  for  the 
destruction  of  the  property.  The  defendants 
upon  the. basis  of  their  belief  that  the  club 
bad  violated  the  liquor  laws  in  the  past  or 
might  do  80  in  the  ftatun^  and  without  Inti- 
mation or  anggestion  that  such  .bad  or  would 


be  the  case  on  tbe  particular  day,  voluntari- 
ly l^t  the  privacy  of  their  homes,  assembled 
together,  entered  a  closed  and  locked  build- 
ing, and  there  deliberately  engaged  In  the 
trespass  and  destruction  complained  of.  This 
constitutes  willful  trespass.  I  know  of  no 
case  where  private  punishment  for  public 
wrong  has  been  sanctioned  by  the  law,  or 
where  public  wrong  has  been  held  as  an  ex- 
cuse for  a  willful  private  trespass.  If  the 
doctrine  of  the  dissenting  opinion  In  this 
case  la  to  be  approved,  It  must  apply  not 
only  to  those  who  violate  the  liquor  laws, 
hut  all  laws  as  well,  and  thus  due  process  of 
law  is  a  constitutional  guaranty  in  name 
only. 

The  Supreme  Court  of  this  state  lias  fully 
d^wmined  this  question  In  tbe  case  of  Can- 
on City  v.  Manning.  43  Colo.  144,  95  Fac.  537, 
17  L.  B.  A.  (M.  S.)  272,  and  the  rule  there 
announced  is  sustained  by  an  unbroken  line 
of  authority.  Tbe  perpetuity  of  the  govern- 
ment rests  upon  the  principle  therein  stated, 
that  neither  munlclpalitiee  nor  persona  may 
take  the  law  into  their  own  hands.  Wrongs 
may  be  prevented  and  ponlabment  Inflicted 
only  through  courts  of  competent  Jurisdlc: 
tlon.  That  no  person  shall  be  deprived-  of 
llfe^  liberty,  or  property  without  due  process 
of  law  la  a  guaranty  to  tbe  guilty  and  inno- 
ceat  alike.  Popular  government,  if  It  la  to 
continue,  must  be  a  government  ctf  law,  and 
not  of  force.  Individuals  cannot  prevent  or 
punish  one  wrong  by  means  of  the  commis- 
sion (j£  another,  for  such  would  be  incipient 
anarchy.  If  the  law  la  not  sufficient  the 
r«nedy  is  with  the  I<uislatur&  Tbe  law  of 
this  state  baa  provided  a  means  for  the 
destruction  of  gambltig  paraphernalia,  but 
even  in  such  case  It  to  to  be  accomplished  in 
an  orderly  manner  and  upon  tlie  order  of 
a  court  of  competent  jurisdiction.  Tha  courts 
can  make  no  distinction  as  to  property  or 
posona  as  between  law  violators,  else  law 
and  .order  must  seek  other  habitations,  and 
courts  of  justice  and  constitutional  guaran- 
tees stand  as  a  mockery.  However  d^lora- 
ble  the  situation  as  loesoited  In  this  and  oth- 
er cases  from  the  same  locality  as  regards, 
the  violation  of  tbe  liquor  lawv,  I  still  be- 
lieve the  law  suflBdent  to  provide  both  pnn- 
Ishmott  and  prev«itlon,  and  I  cannot  lend 
my  sanction  to  tbe  unlawful  acta  of  some  of 
tbe  dtizens  upon  the  theory  that  these  are 
to  prevent  Oie  unlawful  acts  of  others.  The 
final  appeal  of  every  American  must  be  to 
tbe  supremacy  of  the  law.  The  prindiOe  in- 
volved in  this  case  is  diflteent  from  that 
wherdn  recovery  Is  sought  for  the  value  of 
goods  In  case  of  sale,  where  tbe  sale  of  sndi 
goods  is  prohibited  by  law.  There  can  be 
no  question,  however,  but  that  these  goods 
ate  property  and  have  value,  even  though 
sale  is  prohibited  by  law. 

CUNNINGHAM,  X  Findliv  myself  un- 
able to  concur  in  the  condusions  readied  by 
tbe  majority  of  tbe  court,  I  bare  reluctantly 
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determined  that  It  la  my  duty  to  state  the 
grounds  upon  whlcb  I  base  my  dlaaent  Tbere 
are  several  pnqposltlons  of  law  covered  by 
tbe  majority  opinion,  bnt  I  aball  limit  my 
conBlderatlon  to  one,  expressing  no  oirinlon 
as  to  all  other  matters  discussed  and  se^ 
tied  by  the  majority  opinion.  The  error  com- 
mitted by  the  trial  court  in  sustaining  the 
demnner  of  plaintiff  to  the  second  defense 
set  Dp  In  Uie  answer  ought  In  my  Judgment 
to  reverse  the  case,  and  it  Is  to  this  error  I 
shall  confine  myself. 

It  will  be  observed  by  reading  the  second 
defense  in  the  action,  set  out  In  full  in  the 
majority  oidnlon,  that  it  charges  inter  alia 
that  at  tbe  time  of  the  destmctton  of  the  llq- 
nors  an  ordinance  of  the  city  was  in  full 
force  and  effect  prohibiting  the  sale,  or  keep- 
ing for  sale,  of  liquors  within  the  limits  of 
the  city ;  that  the  assigned  dub  was  organis- 
ed with  the  intention  and  for  the  purpose  of 
violating  this  ordinance;  that  tbe  goods  de- 
stroyed were  pnrchased  and  k^t  by  plain- 
tiff and  said  dub  In  fortfaerance  of  a  oommon 
design  or  purpose  to  defy  tbe  law.  By  de- 
murring, instead  of  denying,  plaintiff  admits 
these  allegations  of  tbe  defendant's  answer 
are  true  It  is  my  firm  convletira  that  de- 
fendant should  have  bea  glvoi  an  opportuni- 
ty to  prove  these  serious,  and,  I  think,  ma- 
terial»  allegations.  And.  U  the  defendant  bad 
succeeded  in  establishing  the  truth  of  these 
allegations,  it  would  have  become  tbe  duty 
of  the  court  to  dismiss  the  case.  Proper 
self-respect  requires,  as  it  seems  to  ma,  that 
courts  of  justice  should  not  sustain  actions 
in  regard  to  property  which  is  admittedly 
bought  and  kept  for  the  sole  purpose  of  del- 
ing the  law,  whether  that  property  be  the 
implemojts  of  a  burglar,  the  curious  coin  of 
a'  counterfeiter,  tbe  grog  of  a  bootlegger,  m 
the  paraphernalia  of  a  gambler.  It  has  bem 
well  said  by  a  stnmg  court,  speaking  throng 
a  distinguished  jurist  that:  "One  who  sets 
hlniBdf  deliberately  at  work  to  contraveie 
the  fundamental  laws  •  *  •  forfeits  bis 
own  right  to  protection.  In  those  respects, 
wherein  he  was  studying  to  Infringe  the 
•rights  of  others.  *  *  *  So,  too,  if  any 
maaba  of  the  body  politic,  instead  of  put- 
ting his  property  to  hcmest  uses,  converts  It 
into  an  en^ne  to  injure  the  life,  liberty, 
health,  morals,  peace,  or  property  of  others, 
he  thoeby  forfeits  all  right  to  the  protectltm 
of  his  b(«a  flde  interest  In  such  ptopaty  be- 
fore it  was  put  to  tiut  uses.  And  he  can,  I 
apprehend,  sustain  no  action  against  any  one 
who  destroys  his  loiopwty  with  the  bona  flde 
intention  of  prevoitlng  Injury  to  lilmself  or 
others."  Spalding  r.  Preston,  21  Vt  9,  SO 
Am.  Dec,  68.  It  may  he  contended  that  a 
saloon  is  not  "an  engine  to  injure  the  llf^ 
liberty,  haaltb,  morals,  peace,  or  propoty  of 
othos,**  but,  If  such  argument  be  advanced — 
that  la,  if  It  shall  be  contended  that  the  sa- 
loon Is  mat  per  se  just  sudi  an  Institution, 
and  calculated  to  Injure  the  Ufe,  liberty, 
health,  peae^  and  morals  of  any  community 


in  which  it  may  be  operated — then  I  snbmit 
as  my  authority  for  holding  a  contrary  view 
the  following  language  from  Crowley  v. 
Christensen,  137  U.  S.  86,  11  Sup.  Ct  13,  34 
L.  Ed.  620 :  "By  the  general  concurrence  of 
opinion  of  every  civilized  and  Christian  com- 
munity there  are  tevr  sources  of  crime  and 
misery  to  society  equal  to  the  dramshop 
where  intoxicating  liquors  in  small  quanti- 
ties to  be  drunk  at  the  time  are  sold  Indis- 
criminately to  all  parties  applying.  The  sta- 
tistics of  every  state  show  a  greater  amount 
of  crime  and  misery  attributable  to  the  use 
of  ardent  spirits  obtained  at  these  retail  liq- 
uor saloons  than  to  any  other  source."  The 
above  language  will  be  found  quoted  with 
approval  In  Schwartz  v.  People,  46  Colo.  249, 
101  Pac.  96.  I  submit  that  undo-  this  au- 
thority, which  has  tbe  sanction  of  our  own 
Supreme  Court,  according  to  the  allegations 
of  the  second  defense  of  defendant's  answw 
to  which  the  trial  court  sustained  a  demur- 
rer plaintiff  and  his  assignee  were  maintain- 
ing and  operating  an  institution  that  was  not 
only  malum  prohibitum,  but  malum  In  se. 
In  Spalding  v.  Preston,  supra,  the  SuprMae 
Court  of  Vermont  further  says:  "If  such 
plaintiff  got  out  of  court  without  getting  in- 
to Newgate.  *  *  *  he  might  estean  lilm- 
self fortunatfr"  Joseph  Walton  is  to  be  con- 
gratulated, since  he  not  only  gets  out  of 
court  without  getting  Into  Newgate^  but  he 
walks  triumidiantly  out  of  the  courts  of  Col- 
orado with  a  judgment  for  tbe  full  value 
he  places  upon  the  grog  which  he  bought  and 
kept  for  the  express  purpose  of  defying  the 
law,  if  the  allegations  of  dtfendant's  an- 
swer, to  which  tlie  demnrror  was  sustained, 
were  true.  Doubtless  Jos^  will  cherish  fbr 
the  balance  of  his  days  a  profound  regret 
that  he  did  not  ask  for  punitive  dam^ies  in 
this  case.  It  is  a  neat  turning  of  tlie  tables 
that  makes  of  a  chronic  lawbreaker  the  lo- 
strummtallty  for  law  oiforcement.  When 
Satan  receives  a  consideration  for  rebuking 
sin.  the  anomaly  at  his  conduct  disappears. 
Walton  could  not  have  recovered  judgment 
against  the  dty  mardial  liad  he  sold  Us 
liquors  to  that  officer  <m  credit  This  modbi 
is  conceded  by  the  majority  (q)inion.  If  the 
officer  violated  tbe  law  in  destroying  the  liq- 
uors, thai  he  should  answw  to  the  law,  rath- 
er than  to  a  lawtweaker.  It  Is  a  strange 
perversion  ot  the  doctrine  at  the  atonemoit 
which  permits  tiie  washing  away  of  sin  with 
Bin,  an  unusual  abdication,  to  say  tl«  least, 
of  the  maxim,  "SlmlUa  slmllibus  curantur." 

The  rule  establldied  by  the  majority  opin- 
ion In  this  case,  if  the  ume  be  p^mitted  to 
stand,  violates  the  maxim  of  the  law  that  no 
man  should  be  allowed  to  fbund  any  claims 
upon  ills  own  Iniquity.  "Nullns  commodum 
CBpere  potest  de  injuria  sua  pro^la."  "To 
etaforce  an  obligation  to  virtue  by  refusing 
owouragonent  to  wrong,  tbe  law  leaves  the 
parties  to  such  transactions  where  it  Suds 
them,  allowing  no  action  or  suit  by  either, 
even  ttiougfa  defendant  has  acquired  an  ad- 
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vantage  over  plalntHf  which  he  ts  thereby 
enabled  to  retain."  1  Cyc.  674.  As  was  said 
In  CftRlngton  t.  Caller,  2  Stew.  (Ala.)  197: 
**If  the  defendant  In  soch  cam  he  dfl|»lTed 
of  this  answer  to  the  action,  unless  he  would 
restore  to  the  [dalntlff  what  he  had  ree^red, 
Uie  role  would  be  IneSkdent  and  tbo  defoue 
aJEorded  hr  It  Talndesa**  In  Fonk  t.  Oal- 
liTUi.480onn.l28,44  Am.  R^.  210;  It  Is  said: 
*The  law  eoold  not  take  an7  other  posltloD 
than  that  It  wiU  not  lend  its  aid  to  ^ther 
of  the  parties  In  an  Immoral  or  Illegal  trans- 
action, but  will  leave  them  as  it  flnds  them ; 
and,  to  be  consistent  with  this  principle.  It 
Is  neeemry  to  gtre  to  ther  party  the  right 
to  plead  or  prore  the  time  nature  <rf  the 
transaction  in  bar  to  an  action  foonded  upon 
It"  I  am  aware  that  the  facts  InTolred  in 
the  Alabama,  and  Conoectieat  cases  are  not 
parallel,  hot  the  doctrine  laid  down  by  these 
caeea  la  applicable  to  the  matt»  here  under 
consideration.  As  has  beat  well  said  by  the 
SmnroM  Oonrt  of  Oonnectieat  In  Treat  v. 
Jones,  28  Gonn.  8SS:  '^I^  object  of  the  law 
is  to  repress  rice,  preserve  the  peace,  and 
promote  the  general  wdftue  of  state  and 
of  aoctety,  and  no  ladlTidnal  has  any  rlifht 
to  Its  assistance  in  enfbrdng  a  donand  orlg^ 
tnatlng  in  a  violatlcai  on  his  part  of  its  xoin- 
cljdes  or  anactments." 

The  mocednre  of  the  dty  marshal,  I  freely 
concede,  was  nnlawfiil,  and.  being  such,  I  un^ 
reserredly  condemn  it  Public  offiows  of  all 
men  must  be  held  to  a  scmpnlons  obserrauoe 
of  the  tow.  Bat  I  entertain  too  high  an  opin* 
Ion  of  our  laws  to  believe  that  there  is  no 
method  whereby  the  olfaiding  dty  marshal 
can  fee  adequately  pnnlshed  without  ,  reward- 
ing a  malefactor  whose  lawlesmees  the  dt^ 
ofltelal  was  striving  to  eorb^  In  addition  to 
the  Vomont  case;  firom  which  I  have  already 
quoted,  I  dte  the  following  cases  from  Okla- 
homa, whlcb  I  believe  sustain  my  position: 
Blnnk  v.  Waugb,  32  Okl.  616,  122  Pac.  717; 
Haley  t.  State,  12S  Pac.  736.  It  Is  true  that 
Oklahoma  has  a  statute  which  provides  that 
there  shall  be  uo  property  right  of  any  kind 
whatsoever  in  any  liquors  kept  for  the  pur- 
pose of  violating  the  law.  In  view  of  the  po- 
sition taken  by  the  majority  of  this  court  in 
the  instant  case,  it  is  to  be  hoped  that  our 
Legislature  may,  at  Its  next  session,  «nact  a 
slip  liar  salutary  statute.  But  a  casual  read- 
ing of  Oklahoma  cases  cited  must  convince 
any  one,  I  think,  that  the  court  did  not  rest 
Its  conclusion  upon  the  statute  aloue,  but  up- 
on the  broad  general  prindple  announced 
In  the  Blunk  Case,  without  reference  to  tbe 
statute,  in  this  language :  "If  tbe  courts  will 
not  open  their  doors  to  enforce  an  illegal  or 
fraudnlent  contract,  they  certainly  will  not  to 
enforce  a  demand  lns^)arably  connected  with 
a  violation  of  the  criminal  law."  Adopting  the 
language  of  an  abler  writer  than  myself,  who 
had  under  consldmtion  at  tbe  time  these 
Oklahoma  cases  and  their  api^lcation  to  this 
case:  "It  Is  certainly  refreshing  to  consider 
this  clean  declaration  of  a  prindple  that  la  as. 


old  as  tbe  law  itself,  and  its  application  to 
tbe  facts  In  that  case,  which  are  not  sub- 
stantially different  from  those  in  the  case 
now  under  consideration.  The  declaration 
was  upon  the  common  law,  and  not  upon  the 
statute.  I  understand  the  common  law  to  be 
the  result  and  embodiment  In  the  unwritten 
law  of  the  oentorles-long  efforts  of  the  courts 
to  make  practical  a^lication  of  th6  ^riad- 
ples  of  the  nuval  law  to  the  affairs  of  moL 
And  BO  the  common  law  has  become  well 
adapted  to  enforce  and  anAy  these  prlndsAes 
to  the  facts  in  the  Individual  cases.  I  regard 
the  statutes  of  the  sevoral  states  mentioned 
but  dedarattons  <tf  the  conmum  law,  or  per- 
haps an  extension  bj  statute  of  the  ptindples 
of  the  conmum  law  to  eov»  such  instq/ices. 
And  I  beUeve  the  courts  would  not  only  have 
the  ri^t,  but  that  It  is  their  duty,  to  make 
sndi  application  of  this  prlndj^e  or  role  of 
law  In  the  absence  of  statute  whoi  the  facts 
In  tbe  case  Justify  It  In  view  of  the  fiusts 
pleaded  and  aot  denied  (in  the  second  defense 
of  the  Instant  case]  or  admitted  by  the  de- 
murrer, I  regard  it  as  bra«m  tifrontery  on 
the  part  of  the  plaintiff  In  this  case,  and  in- 
deed an  open  Inanlt  to  the  law  and  the  courts, 
to  come  Into  a  court  of  JusClee  diarged  with 
the  administration  and  enforcement  of  law, 
and  demand  the  sxerdse  of  its  powers  to 
collect  for  him  the  value  of  bis  outlawed 
goods  employed  In  the  prosecution  itf  his  out- 
lawed business  carried  on  in  defiance  and 
omtempt  of  tbe  laws  whose  iwotedicm  he 
now  cravek,  and  that  there  Is  here  presMited 
a  sttuattim  pre-eminently  permitting  and  de- 
manding the  application  of.  the  mtei."  The 
authorities  are  1^^  holding  void  a  contract 
which  conflicts  with  the  morals  of  the  times 
and  contravenes  the  tirtablisfaed  Interests  of 
sodety  on  the  ground  that  sudi  contracts  are 
against  public  policy.  This  rule,  whldt  is  but 
the  adoption  of  Uie  andoit  maxim :  "Potior 
est  conditio  defendentls''— better  Is  the  condi- 
tion of  the  d^endant  than  that  of  the  plain- 
tiff—is  ably  discussed  in  Pueblo  A  Ark.  Val- 
ley R.  R.  Co.  V.  Taylor,  6  Oolo.  1,  45  Am.  Rep. 
612.  I  apprehend  that  where  a  plaintiff  Is 
barred  by  this  rule  from  recovering  on  a  con- 
tract, or  quasi  contract,  he  will  likewise  be 
barred  in  an  action  sounding  in  tort,  where 
the  defendant  pleads  and  proves  that  the 
property  damaged  by  him  was  purchased  and 
kept  with  the  design  and  purpose  on  the  part 
of  plaintiff  of  violating  the  law,  especially 
where  the  defendant  Is  a  public  officer  charg- 
ed with  the  duty  of  oiforclng  the  law  and  in 
the  dlsdiarge  of  that  duty  exceeds  his  au- 
thority. Other  cases  supporting  this  rule 
are  SoUnger  v.  Earle,  82  N.  Y.  393,  wherein 
it  is  stated  that  Lord  Mansfield,  in  Smith  v. 
Bromley,  2  Doug.  696,  concedes  that :  "When 
both  parties  are  equally  criminal  against  the 
general  laws  of  public  policy,  the  rule  is  poti- 
or est  conditio  defendentla."  Bran  ham  v. 
Stalling,  21  Colo.  211,  40  Pac.  396,  62  Am. 
St  Rep.  213,  where  Justice  Hayt,  speaking 
for  the  court,  follows  the  maTlm,  "In  equal 
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guilt,  the  stronger  Is  tbe  sltnatioii  of  the  de- 
fendant," or  "Where  mlacondact  is  mutual, 
the  law  will  not  lend  Ita  aid  to  either  party." 
Commenting  on  these  maxims.  Judge  Hayt 
says  (21  Colo,  page  215.  40  Pac.  397.  52  Am. 
St  Rep.  213) :  "This  rule  was  not  adopted 
for  the  benefit  of  defendants,  but  simply  up- 
on the  ground  of  public  poUcy."  Norrls  r. 
Norrls'  -Adm'r,  9  Dana  (Ky.)  317,  35  Am. 
Dec.  138,  is  cited  with  approval  by  Justice 
Hayt  in  the  Branham  Case,  and  the  following 
language  is  Quoted  therefrom:  "When  the 
parties  to  an  Illegal  or  fraudulent  contract 
are  In  pari  delicto,  neither  a  court  of  equity 
nor  a  court  of  law  wUl  aid  either  of  them  in 
enforcing  the  execution  of  that  which  may 
be  executory,  or  In  revolUng  or  rescinding 
tliat  which  may  hare  been  executed.  In  such 
a  case  the  law  will  not  be  the  Instrument  of 
its  own  subversion,  and  ta  every  invocation 
of  its  assistance  replies  in  pari  delicto  potior 
est  conditio  defendeutls."  In  Young  r.  Thom- 
son, 14  Colo.  App.  294,  at  page  314,  69  Pac. 
1030,  at  page  1037,  Blssetl,  P.  J.,  quotes  with 
approval  from  Lord  Mansfi^d  the  following : 
"K^o  claim  founded  In  bad  faith  in  moral  tur- 
pitude in  deception  npon  the  puUlc  or  a 
third  person,  or  in  fraud  practiced  by  one 
contracting  p&ity  on  the  otb&r,  can  constitute 
a  good  cause  of  action;  and  that,  whenever 
such  a  claim  makes  its  appearance  In  a  court 
of  justice  the  law,  ever  watchful  of  the  pub- 
lic morals  and  right,  Is  sure  to  defeat  the  dis- 
honest scheme,  either  by  exerting  its  pow^ 
or  withholding  Its  aid."  Conunentlng  on  the 
quotation.  Judge  Blssell  says:  "This  is  a 
strong,  sound,  t««e,  and  satisfactory  expres- 
sion of  the  principle  which  is  determinative 
of  the  plaintiff's  rights.  The  claim  is  found- 
ed in  bad  faith."  Certainly  there  can  be  no 
doubt  that  plaint's  claim  In  this  case  is  not 
only  founded  In  bad  faith,  but  In  absolute 
violation  of  the  law,  assuming,  of  course,  that 
the  allegations  in  the  second  defense,  to 
which  the  demurrer  was  sustained,  state  the 
truth. 

2.  It  may  be  that  the  weight  of  authority. 
If  the  same  be  arrived  at  by  counting  cases, 
supports  the  view  expressed  by  the  majority 
lOptoiou,  but  I  am  persuaded,  were  the  matter 
res  nova,  I  would  be  spared  the  embarrass- 
ing task  of  writing  a  minoritr  or  dissenting 
opinion  in  this  case.  It  Is  said  In  the  ma- 
jority oidnlon  that:  "The  overwhelming  pre- 
ponderance of  authorities  supports  the  rul- 
lug  of  the  ti^  jndge  npon  the  demurrra-." 
From  this  I  assume  that  the  writer  of  the 
opinion  and  tlie  membws  of  the  court  who 
concur  In  his  conduadons  have  been  Influenc- 
ed largely  by  the  doctrine  of  stare  decisis. 
I  am  the  more  persuaded  that  such  Is  the 
case  by  the  fact  that  nowbm»  In  the  very 
aUe  and  exluLostlve  majority  opinion  is  there 
any  Rttsmvt  to  defend  the  conduslons  ■  ar- 
rived at,  save  by  the  citation  of  authorities. 
It  may.  therefore,  be  not  amiss  to  briefly 
consider  the  doctHne  of  stare  decislB.  It  has 
been  said  by  our  own  Suprema  Court  In 


Colorado  Seminary  t.  An^iaboe  Co.,  80  Cola 
509,  71  Paa  411:  "TUa  court  has  gone  pos- 
sibly as  far  as  any  appellate  tribunal  con- 
cerning the  maxim  stare  decisis.  The  rule, 
however,  is  hot  inflexible,  and  the  mnT^"* 
should  not  be  allowed  to  stand  as  an  absolute 
bar  in  the  way  of  a  re-examlnatlon  of  legal 
questions  previously  decided  by  the  same 
court.  If  Improperly  determined,  and  partic- 
ularly where  the  dedaton  reviewed  has  not 
passed  Into  a  settled  rule  of  property.  This 
is  well  illustrated  in  Calhoun  G.  M.  Go.  v. 
AJax  O.  M.  Co.,  27  Colo.  1  [69  Paa  607,  SO 
L.  B,  A.  209,  ^  Am.  St  Bep.  17],  wberein 
this  court  overruled  one  of  its  former  de- 
cisions upon  an  impwtant  qacetlon  at  mlnins 
law  announced  fourteen  years  before  and 
repeatedly  reaffirmed.**,  bi  the  opinion  In  the 
Calhoun  Case,  supra,'  our  Supreme  Obort 
said:  *^nrt8  are  not  bound  to  perpetnate 
errors  merely  on  the  ground  that  a  previous 
erroneous  decision  has  been  rendered  on  a 
given  question.'*  This  opinion  Is  of  partie- 
olar  Interest,  In  view  of  the  fact  that  It  ig^ 
nored  the  doctrine  of  stare  dedsis,  notwlth' 
standing  the  fact  that  by  so  Aotog  the  Su- 
preme Court  reviewed  and  reversed  earlier 
dedslons  which  affected  real  property,  and 
whidi  bad  passed  into  a  settled  rule  of  prop- 
erty. Lord  Mansfield  bias  said:  "l%e  law  of 
England  would  be  a  strange  sdence,  Indeed, 
if  It  were  decided  upon  precedents  only. 
Precedents  only  serve  to  illustrate  principles, 
and  to  give  them  a  fixed  authority.  But  the 
law  of  England  depends  upon  principles." 
And,  again,  the  same  authority  uses  this 
language:  "General  rules  are  wisely  es- 
tablish^ for  attaining  Justice  with  ease,  cer- 
tainty, and  dispatch.  But,  the  great  end  of 
them  l>elng  to  do  Justice,  the  courts  are  to 
see  that  it  Is  really  attained."  Lord  Bacon 
Is  authority  for  the  statement  that:  "A 
forward  retention  of  custom  Is  as  turbulent 
a  thing  as  an  innovation;  and  they  that 
reverence  too  much  old  things  are  bnt  a 
scorn  to  the  new."  In  Ellison  v.  Georgia  R. 
R,  Co.,  87  Ga.  696,  13  S.  E.  810,  Chief  Jus- 
tice Bleckley,  who  long  graced  the  supreme 
bench  of  Georgia,  referring  to  the  doctrine 
of  stare  decisis,  uses  Uils  language :  "Minor 
errors,  even  if  quite  obvious,  or  Important 
errors  If  their  existence  be  fairly  doubtful, 
may  be  adhered  to  and  repeated  indefinitely; 
but  the  only  treatment  for  a  great  and  glar- 
ing error  affecting  the  current  administra- 
tion of  Justice  in  all  courts  of  original  Juris- 
diction, Is  to  correct  It  When  an  error  of 
this  magnitude,  and  which  moves  In  so  wide 
an  orbit,  competes  with  truth  In  tbe  straggle 
f(ff  existence  the  mazlm  for  a  Supreme 
Court,  soprano  In  the  majesty  of  duty,  as 
well  as  the  majesty  of  power  Is,  not  stare 
decMs,  but  flat  Jvstltla,  roat  ccelum.'*  On 
tbe  same  snlKlect  the  SniHrwne  Court  of  In- 
diana, In  Hlnes  t.  Driver,  88  Ind.  3^  ob- 
sares:  "Wbok  a  court  oomsB  to  the  deliber- 
ate oondurtoa  that  It  torn  made  a  mlataka 
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upon  Bome  former  occasion,  it  is  generally 
better,  looking  to  future  permanency  and 
repose,  that  it  ehall  frankly  acknowledge  Its 
mistake,  and  declare  tbe  true  doctrine  as  It 
sbonid  have  beoi  at  Hie  time  announced." 
In  Mason  v.  Nelson,  148  N.  C.  495,  62  S.  B. 
625,  18  L.  B,  A.  (N.  8.)  1229,  128  Am.  St 
Bep.  630,  appears  the  following  language: 
"The  foundation  of  the  rule  of  stare  decisis 
was  promalgated  on  the  ground  of  public 
policy,  and  it  would  be  an  ^regions  mistake 
to  allow  more  harm  than  good  to  accrue 
from  it"  26  Am.  Ss  Eng.  Bnc.  of  Law  <2d 
Ed.)  184. 

Feeling  tliat  my  Associates  have  been  too 
much  Infloeaced  by  the  doctrine  of  stare  de- 
dsis,  I  have  devoted  perhaps  nmre  space  to 
ft  oonsideratiott  of  that  subject  than  the 
facts  and  the  situation  which  confronts  us 
in  this  case  warrant,  for  we  are  not  in  this 
case  controlled  by  any  opinion  of  either  of 
tbe  courts  of  review  of  this  state,  and  we 
bare,  as  I  have  already  pointed  out,  respect- 
able authority  to  niivort  the  views  that  I 
taave  hereinabove  expressed.  But  no  matter 
wbat  tile  opinions  of  other  states  may  be,  or 
bow  their  number  may  predominate  against 
tbe  views  I  have  here  stated,  I  would  rather 
Bee  ttala  court  establish  correct  principles, 
wbldi  satisfy  its  own  notions  of  Justice,  than 
to  have  It  trailing  unwillingly  after  hoary 
precedents  that  do  violence  to  every  sense 
of  Justice  and  common  sense.  I  do  not  In- 
tend that  anything  that  I  have  said  herein 
shall  militate  against  tbe  right  of  the  plain- 
tiff to  recover  for  such  property  as  may 
bare  beat  destroyed  by  tibe  officer  of  tbe  law, 
irtilcb  the  plaintiff  had  a  right*  under  the 
ordinancea^  to  keep  and  sell. 

Fedlng  that  the  trial  court  committed 
grlevoos  error  la  sustaining  the  plaintiffs 
dmoner  to  fbe  defendant's  second  defense 
(and  I  am  not  oonsiderlng  any  other  matter 
wbateve^,  I  am  profoundly  convinced  that 
tbe  lodgment  of  the  lower  court  ought  to  be 
revoaed. 


TICEBET  et  aL  v.  MAIER  et  aL 
(U  A.  2.956.) 
(Supreme  Court  of  California.    Dec.  23,  1912. 

Rehearing  Denied  Jan.  22,  1013.) 
L  CoimucTS  (§88*)— Consideration— Wbit- 

XBX  AOBEEHENTS— PbESUUFTIONS. 

Voder  Civil  Code,  {  1614,  ppoviding  that 
a  written  contract  is  presumptive  evidence  of 
consideration,  it  will  be  presumed  that  the 
coDtideratioa  consisted  of  something  of  value 
not  mentioned  in  the  agreement  itself,  unless 
the  terms  thereof  forbid  such  assumption. 

[Kd.  Note. — For  other  caaes,  see  Contracts, 
Cent  Dig.  H  403-400,  407;  Dec.  Dig.  S  88.*] 

2.  COHTRACTB  {{  69*)— OORfllDBRATIOH— MU- 
TUAL Pbomises. 

An  agreement  by  a  subscriber  to  stock  to 
live  the  defendants  a  preferred  right  to  bu;  it 
was  a  sufficient  consideratiou  for  an  agree- 
ment of  defendants  to  pay  dividends  on  the 
stock  and,  at  Uie  anbacriber's  option,  to  buy  the 


stock  at  a  stated  price;  the  promise  of  one 
party  being  adequate  consideration  for  the 
promise  of  another. 

p!d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  848;  Dec.  Dig.  f  60.*] 

3.  Corporations  (S  82*)— Salb  or  Stock- 
Laches— Remedy  OF  PUBCBASEB. 

A  contract  of  sale  of  corporate  stock,  that 
at  any  time  after  6  months,  on  90  days*  no- 
tice, the  seller  would  repurchase  the  stock  at 
the  price  paid,  but  that  tne  purchaser  need  not 
sell  said  stock  at  the  price  paid,  contemplated 
that  there  would  be  some  deli^;  and  where 
proceedings  were  set  hi  motion  for  a  demand 
that  the  seller  repurchase,  before  tbe  statute 
of  UmitationB  had  run,  and  the  actual  demand 
was  made  a  few  months  thereafter,  there  was 
no  such  lachea  as  would  bar  an  action  therefor. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tmns.  Cent.  Dig.  if  26S-295;    Dec  Dig.  | 

4.  LiurrATioiT  OF  Actions  ({  66*)— CoimtAOT 
TO  Rkpubchasb  Stock— Accrual  of  Riqht 
OF  AcrnoN—DEiCANi>— Necessity. 

Under  a  contract  of  sale  of  corporate 
stock,  that  at  any  time  after  6  months,  on  90 
days*  notice,  the  seller  would  repurchase  the 
stock  at  the  price  paid,  but  that  the  purchaser 
need  not  sell  said  stock  at  such  price,  the  stat- 
ute did  not  commence  to  run  until  a  demand  to 
purchase  had  been  made;  it  being  a  contract 
to  purchase  peraonal  property,  and  not  a  pos* 
itlve  obligation  to  pay  money. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  AcUons,  Cent  Dig.  H  353-375;  Dec  Dig.  1 
66.*] 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Chas.  Monroe,  Judge. 

Action  by  O.   A.   Vickrey  and  another  ■ 
against  Simon  Maler  and  another.  Judgment 
for  -defendants,  and  plaintlflb  aiqpeaL  Be* 
versed. 

Alton  M.  Cates  and  Stewart  &  Stewart, 
all  of  Los  Angeles,  for  appellants.  James  P. 
Clark  and  Mott  &  Dlllon.  all  of  Los  Aa- 
geles,  for  respondenU. 

SHAW,  J.  Appeal  from  the  Judgpient  on 
the  Judgment  roll  alone. 

The  complaint  Is  In  three  counts  upon 
three  contracts  of  similar  form.  Tbe  first  Is 
dated  Nov^ber  14,  1905,  and  Is  for  the  sale 
of  10  shares  of  the  Maler  Packing  Company, 
a  corporation,  at  ¥5,000.  The  second  and 
third  are  dated,  respectively,  August  20  and 
November  10,  1906;  the  second  being  for  20 
shares  of  said  stock  at  $10,000,  and  the  third 
for  30  shares  at  $15,000.  A  consideration  of 
the  first  contract  will  be  determinative  of 
all  questions  presented,  except  that  of  tbe 
statute  of  limitations.  ■ 

On  November  14,  1905,  plaintiffs  subscribed 
for  the  10  shares  of  stock,  and  paid  $5,000 
to  said  company  therefor;  that  being  the 
par  value.  The  shares  were  issued  to  them 
on  February  20,  1906,  and  they  have  ever 
since  held  and  owned  the  same.  Upon  the 
date  they  subscribed  tbe  plaintiffs  and  de- 
fendants executed  a  written  agreement  as 
follows:  "This  agreement  made  and  entered 
Into  this  14th  day  of  November,  1905,  by  and 
between  Simon  Maler  and  John  T.  Jones, 
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parties,  of  tbe  first  part,  and  O.  A.  and  B.  Tj. 
Vlckrey,  party  of  the  second  part,  'wltness- 
etb:  That  wbereaa  said  second  party  has 
subscribed  for  10  shares  of  tbe  capital  stock 
of  the  Maler  Packing  Co.,  a  corporation,  the 
first  parties  are  desirous  of  securing  the 
first  right  to  purchase  said  stock  In  the 
event  second  party  may  desire  to  sell  the 
same:  Now,  therefore,  said  second  part? 
agrees  that,  before  otEerlng  said  stock  for 
sale,  he  will  first  notify  first  parties  and  give 
them  the  first  right  to  buy  the  same  at  the 
price  offered  by  any  bona  fide  Int^dlng  pur- 
chaser. In  consideration  of  which  said  first 
parties  agree  and  obligate  themselves  to  pay 
or  cause  to  be  paid  to  second  party  a  divi- 
dend of  six  per  cent  per  annum  on  said 
stock,  payable  quarterly,  and  that  at  any 
time  after  six  months  from  date  hereof,  on 
ninety  days*  notice,  they  will  purchase  said 
stock  at  the  price  paid  therefor  and  six  per 
cent,  per  annum  from  date  of  payment  of 
last  dlvidotd,  but  the  party  of  the  second 
part  shall  not  be  obligated  to  atHl  said  ttxttk 
at  the  price  paid  therefor." 

Dividends  of  6  per  cent  per  flnymm  were 
regularly  paid  by  said  company  on  said  stock 
down  to  and  including  the  quarterly  dividend 
due  on  July  3,  1909.  In  each  of  the  last 
two  counts  the  date  "July  3,  1909,"  is,  by 
what  is  obviously  a  clerical  error,  wrltt^ 
July  3,  1910.  We  attach  no  importance  to 
•  this  misprision  and  disregard  it  entlr^y.  No 
other  dividends  have  been  paid  on  the  stock. 
On  March  4,  1010,  the  plalntltb  gave  to  the 
defendants  the  following  notice:  "Messrs.  Si- 
mon Maler  and  John  T.  Jones— Oentlemen: 
In  accordance  with  the  provisions  contained 
in  three  certain  agreements  between  yonr- 
selves  upon  the  one  part  and  the  undersigned 
upon  the  other,  of  date  of  November  14,  1906, 
August  20,  1906.  and  November  10,  1006,  re- 
spectively, at  which  times  the  undersigned 
purchased  from  the  Maler  Packing  Company, 
a  corporation,  ten  (10),  twenty  (20),  and  thir- 
ty (30)  shares  of  Its  capital  stock,  respective- 
ly, making  a  total  purchase  of  sixty  (60) 
shares  of  the  capital  stock  of  said  Maler 
Packing  Company  for  the  sum  of  thirty  thou- 
sand (¥30,000)  dollars,  we  request  and  de- 
mand that  you  carry  out  the  provisions  of 
said  agreements  and  each  thereof  by  paying 
or  causing  to  be  paid  to  the  undersigned  all 
dividends  now  in  arrears  upon  said  stock  at 
the  rate  of  six  (6)  per  cent  per  annum,  pay- 
able quarterly,  and  we  further  request  and 
demand  that  you  comply  with  the  provisions 
of  said  agreements  and  each  thereof  by  pur- 
chasing on  or  before  ninety  (90)  days  from 
date  hereof  said  sixty  (60)  shares  of  stock 
and  paying  us  therefor  the  price  paid  for 
the  same,  to  wit  the  sum  of  $30,000,  and  In 
addition  thereto  all  said  sums  now  unpaid  on 
account  of  dividends." 

On  September  12,  1910,  plaintiffs  tendered 
to  defendants  the  said  shares  of  stock,  and 
demanded  that  the  defendants  should  pay  to 
plalntltDs  the  i^ice  paid  by  the  plalntUb 
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therefor,  to  wit  ¥6,000,  and  Qie  further  sum 
of  $355.67  as  Interest  on  the  $5,000,  from 
the  date  of  payment  of  said  last  paid  divi- 
dend to  the  date  of  tbe  demand.  Tbe  de- 
fendants refused  and  still  refuse  to  perform 
said  agreement  of  November  14,  1905,  and 
have  not  paid  said  sums  or  any  part  thereof! 
The  prayer  of  tbe  complaint  is  for  Judg- 
ment for  $82,134.01,  being  tbe  •  aggregate 
amount  demanded  upon  tbe  three  contracts, 
including  purchase  price  and  dividends  un- 
paid. The  action  was  begun  on  tbe  day  of 
the  tender  and  immediately  thereafter. 

The  only  defenses  alleged  in  the  answer 
are  tliat  there  was  no  consideration  for  tbe 
agreements  sued  on,  and  that  the  action  is 
barred  by  the  provisions  of  section  337  of 
the  Code  of  Civil  Procedure,  prescribing  foor 
years  as  the  period  of  limitation.  No  evi- 
dence was  offered  in  support  of  dtber  of  the 
defenses,  and  the  plaintiffs  otCexeA  no  evi- 
dence to  prove  a  consideration.  Cpon  the 
foregoing  facts  tbe  court  below  gave  Judg- 
ment for  the  defendants. 

The  complaint  states  facts  snfflcl^t  to  con- 
stitute a  cause  of  action.  The  agreement 
bound  the  defendants  to  perform  two  things: 
First  to  P&yt  or  cause  to  be  paid,  quarter- 
ly, a  dividend  on  the  stock  at  the  rate  of 
6  per  cent  per  annum ;  second,  to  repurchase 
the  stock  at  the  price  which  tbe  i^lntiflb 
had  paid  therefor,  with  interest  from  tbe 
date  of  the  payment  of  tbe  last  dividend. 
No  dividend  has  been  paid  for  the  year  be- 
ginning July  8, 1909.  The  dividends  for  that 
year  on  the  10  shares  of  stock  covered  by  the 
first  contract  amounted  to  -$30(X  The  defoid- 
ants  bad  agreed  to  pay  this  sum  to  plalntUb. 
and  bad  failed  to  do  so,  although  It  was  past 
doe.  It  was  a  direct  undertaking  for  the 
payment  of  money,  and  upon  a  breach  there- 
of they  were  immediately  liable^  Tbe  plain- 
tiffs were  therefore  at  least  entitled  to  re- 
cover tbe  amounts  of  the  quarterly  dlvtdoids 
on  all  the  stock  due  and  ranalnlng  impaid 
at  the  time  the  action  was  begun. 

[1,  2]  There  is  no  merit  In  the  claim  that 
the  agreement  was  without  consideration. 
Under  the  presumption  In  favor  of  wrlttoi 
agreemMits,  as  provided  by  section  1914  of 
the  Civil  Code,  in  the  absence  of  proof  to 
the  contrary,  an  adequate  consideration  must 
be  presumed  to  have  passed,  and,  if  neces- 
sary, we  most  assume  that  it  consisted  of 
something  of  value  not  mentioned  in  the 
agreement  itself,  unless  tbe  terms  of  the 
agreement  are  such  as  to  exclude  or  forbid 
such  assumption.  If  tbe  contract  had  not  re- 
cited any  consideration,  the  fact  that  It  was 
in  writing  would  therefore  be  soffident  evi- 
dence thereof.  But  tbe  agreement  on  Its 
face,  shows  a  consideration.  It  la  a  well-es- 
tablished rule  of  tbe  law  of  contracts  that  a 
promise  by  one  party  may  be  a  sufficient 
consideration  for  tbe  promise  of  another: 
that  where  there  are  mutual  or  reciprocal 
promises  in  a  written  i^rro^ent  each  con* 
istltntes  a  oonsMwatlon  for  the  otber,  paz^ 
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Ucniarly  where  it  Is  expressly  so  declared. 
Gallagher  t.  Eqtiltable,  etc.,  Co.,  141  Cat  707, 
75  Pat  329;  Van  Loben  Sela  t.  Bnimell, 
120  Cal  682,  63  Pac.  266;  1  Parsons  on  Cont 
*p.  449:  1  Page  on  Cont  i  296;  1  Beach  on 
Coot  1 178.  Here  the  plaintiffs  agreed  that 
If  they  chose  to  sell  the  stock  they  wonid 
give  the  defendants  a  preferred  right  to  buy 
It  over  all  other  purchasers.  The  defendants 
deemed  this  a  Taluable  thing,  and  in  consid- 
eration th^efor  they  agreed  to  pay  dividends 
OD  the  stock,  and  also  to  buy  the  stock  at 
plaintiffs'  option  at  any  time  after  6  months. 
00  90  days'  notice,  at  a  stated  price.  Under 
the  authorities  there  was  a  sufficient  consid- 
eration. 

The  remaining  question  Is  that  of  the  stat- 
Qte  of  llmltatlona,  so  far  as  the  action  pn>- 
ceeda  for  the  recovery  of  the  price  agreed  to 
be  paid  for  the  stock.  The  action  was  begun 
on  September  12,  1910.  With  regard  to  the 
second  and  third  contracts,  dated,  respective- 
ly, August  20,  1906,  and  November  10,  1906. 
It  Is  clear  that  the  four-year  period  of  limita- 
tion had  not  expired  at  the  time  the  action 
was  begnn.  The  third  contract  was  made 
less  than  four  years  prior  to  the  beginning 
of  the  action.  The  second  contract  was  made 
more  tban  four  years  before  that  date,  but 
the  six  months  therein  spedfled  as  the  earli- 
est date  at  which  the  mrardiase  coald  be 
dananded  did  not  expire  nntU  Fetonary  20, 
1907.  Under  no  dnnunstances  could  the 
eaose  of  action  upon  this  contract  have  ac- 
crued until  the  latter  date,  and  It  was  hem 
than  four  years  before  the  action  was  b^un. 

[S]  The  dbdm  that  the  first  contract  Is 
barred  la  tMued  on  the  theory  that  the  de> 
aiBDd  for  the  repurchase  waa  made  aftw  the 
statatoz7  period  had  run.  The  genraal  mle 
Is  tha^  wbere  an  actoal  demand  Is  essential 
as  a  condition  precedent  to  a  ocnnplete  right 
of  action  for  the  recorer^  of  money,  sndi  Ob- 
mand  mnst  be  made  within  a  reasonable  time 
after  it  can  lawfully  be  made,  or  within  a 
reasonable  time  after  the  contract  by  its 
terms  contemplates  that  it  sbonld  be  made; 
and  tliat,  unless  there  are  peculiar  circum- 
stances alTectlng  the  question,  a  time  colnci- 
dmt  with  that  of  the  statute  of  limitations 
will  be  deemed  reasonable.  Thomas  v.  Pa- 
dflc  B.  Co.,  lie  Gal.  142,  46  Pac  899;  Wil- 
liams V.  Bergin,  116  CaL  60,  47  Pac.  877; 
Meberin  t.  S.  F.  Produce  Exch..  117  Cal.  217, 
48  Paa  1J)74;  Bills  v.  Silver  K.  M.  Co.,  106 
Cat  21,  80  Pac.  43,  concurring  opinion  of 
Beatty,  C.  J. 

It  Is  ai^ed  that  the  90  days'  notice,  under 
the  terms  of  the  contract,  could  have  been 
given  90  days  prior  to  the  expiration  of  the 
first  0  months— ttiat  is,  on  February  13,  1900 
—BO  as  to  make  performance  demandable  on 
May  14,  1906,  and  that  to  delay  giving  such 
notice  until  March  4,  1910,  which  was  more 
than  4  years  after  it  might  have  been  given, 
brings  the  case  within  the  mle  above  stated. 
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It  is  also,  suggested  that,  even  If  the  90  days' 
notice  was  not  to  be  given  prior  to  May  14, 
1906,  the  plaintiffs,  by  giving  It  on  that  date, 
conld  have  made  the  contract  enforceable 
and  a  demand  possible  on  Augnst  12.  1906. 
and  tliat  giving  the  notice  within  the  4  years 
thereafter  does  not  save  them  from  the  con- 
sequences of  their  laches,  for  the  reason 
tliat,  they  did  not  make  any  tender  or  de- 
mand until  September  12,  .1910,  which  was 
beyond  the  limit  of  4  years  from  the  time 
when  they  might  lawfully  have  made  it,  if 
they  had  been  prompt  to  assert  their  rights. 

[4]  It  may  he  conceded,  though  we  do  not 
say  it,  that  these  arguments  would  be  sound 
if  the  rule  in  question  were  applicable  to  cas- 
es of  the  character  here  presented.  We  do 
not  think  it  applies  to  tills  case.  The  cases 
cited  were  all  for  the  payment  of  money 
simply,  and  the  money  was  positively  owing, 
and  would  become  due  and  payable  upon  a 
mere  dwnand  by  the  payee.  We  luLve  found 
no  case  where  the  doctrine  has  been  applied 
to  a  contract  for  the  purchase  and  sale  of 
property  at  a  fixed  price,  at  the  option  of  the 
seller.  Here  there  was  no  positive  obligation 
to  pay  money.  There  vras  no  obligation  at 
all,  unless  the  plalntUTs  elected  to  aell  the 
stock,  and  gave  the  notice,  nor,  even  after . 
such  election  and  notice,  until  they  bad  tier- 
ed to  d^ver  tlie  stock  in  pursuance  of  the 
agreement  This  case  is  in  effect  an  action 
to  enforce  performance  of  a  contract  to  buy 
persraal  propoty-  We  see  no  reason  why 
It  should  be  (ovemed  by  a  different  rule  from 
that  which  controls  in  the  case  of  a  sale  of 
real  property.  The  mle  is  thus  stated: 
"Where  a  party  may  call  for  the  performance 
of  the  agreanrat  npon  the  part  of  anottier 
only  by  a  tmda  or  ofter  to  p«form  his  own 
agreement  there  can  be  no  breach  of  the 
contract  by  the  one  until  sncb  oltex  or  tend- 
er by  ttie  other,  and  Che  statute  will  not  be- 
gin to  run  until  that  ttme^**  26  Oyc  1210. 
Tills  statement  Is  supported  by  the  anthori- 
ties  (dted  to  file  tact  Oaks  t.  Taylor,  30 
App.  DiT.  177,  61  N.  T.  8upp.  7TC;  Dembig 
T.  Han^.  23  Iowa.  77;  Hall  v.  Felton,  103 
Mass.-  616;  Iron  Go.  t.  Flnk,  41  Ohio  St  321. 
52  Am.  Rep.  84. 

Furthermore  the  contract  shows  by  Its 
terms  that  performance  at  the  «xpiratlon  of 
the  six  months  was  not  of  its  essence.  The 
circumstances  show  that  some  delay  was  con- 
templated. The  plalntifTs  had  the  option, 
which  they  could  exercise  "at  any  time  aft- 
er" the  six  montlis.  It  was  obviously  expect- 
ed that  events  occurring  after  the  six  months 
might  determine  their  choice.  That  period 
was  named  to  prevent  them  from  demanding 
a  repurchase  earlier,  not  to  fix  a  limit  upon 
the  time  after  its  expiration  within  which 
they  might  make  the  election.  Even  in  cases 
involving  contracts  for  the  payment  of  mon- 
ey, If  the  contract  shows  by  Its  terms  that 
the  right  to  demand  it  is  to  endure  for  a  con- 
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siderable  period,  and  that  an  Indefinite  delay 
In  making  it  la  contemplated,  the  rule  tbat 
a  demand  most  be  made  within  the  statutory 
period  of  limitation,  counting  that  period 
from  the  time  when  the  demand  can  first 
be  made,  has  never,  so  far  as  we  are  adrlsed, 
been  held  to  control  and  bar  the  action  as 
a  stale  demand.  25  Cyc.  1209:  Wood  on 
Limitations,  |  118;  Jameson  t.  Jameson,  72 
Mo.  640;  ThraU  .T.  Mead,  40  Tt  640;  Stan- 
ton T.  Stanton,  37  Yt  411.  The  decisions  de- 
claring the  rule  recognize  the  fact  that  It 
may  not  apply  to  such  cases.  Thus,  In  the 
leading  case  establishing  the  rule,  Palmer  v. 
Palmer,  36  Mich.  494,  24  Am.  Rep.  605,  the 
court,  after  stating  the  rule,  say:  "It  may 
be  otherwise  where  delay  la  contemplated  by 
the  express  terms  of  the  contract"  To  the 
same  effect,  see  Bills  SiWer  E.  M.  Co.,  su- 
pra. We  are  of  the  opinion  that  as  the  plain- 
tiffs, within  the  four  years,  set  in  motion 
proceedings  for  a  demand  for  performance, 
and  made  the  actual  demand  within  a  few 
months  thereafter,  they  have  not  been  guilty 
of  laches  sufficient  to  bar  their  action. 

The  point  Is  urged  upon  this  appeal  that 
the  plaintiffs  have  not  kept  the  tender  good 
by  averring  a  readiness  to  deliver  the  stock 
and  bringing  it  into  court  for  ddivery  when 
performance  by  the  defendants  la  enforced 
by  the  court  There  are  many  authorities 
holding  that  where  the  tender  la  of  spedflc 
articles  of  property  It  need  not  be  kept  good 
In  this  way,  but  ttiat  In  such  cases  the  title 
to  the  property  is  presumed  to  pass,  and  the 
Toidor  holds  it  as  bailee  for  the  purctiaser. 
88  Cyc.  159.  It  has  been  held  that  payment 
Into  court  is  not  necesi&ry  where  such  pay- 
ment Is  oondltlona]  upon  the  execution  of  a 
deed  by  the  payee,  which  la  the  condition  in 
the  case  at  bar.  McDaneld  t.  Klmbrell,  3  G. 
Greene  (Iowa),  885.  The  chief  reason  for 
the  en»ptlon  relating  to  tender  of  specific 
articles  is  that  the  plaintiff  cannot  reasona- 
bly or  convenlenly  bring  balky  articles  Into 
conr^  or  carry  them  about  with  him  In  readi- 
ness to  make  his  t^er  good  at  any  time  It 
may  be  demanded.  There  are  cases  which 
reject  the  mie  If  tbe  articles  are  bills  or 
bonds,  which  are  as  easily  carried  aboat  as 
mon^.  We  do  not  Uilnk  it  necessary  to  de- 
cide the  QuestloD.  The  point  does  not  seem 
to  have  been  raised  at  the  trial,  where,  If  It 
had  been  mentioned,  the  plainUff  could  readi- 
ly have  obviated  the  objection  by  producing 
the  stocl^  or  by  snbmtttlng  to  a  condlti<maI 
Judgment  making  the  money  payable  only 
upon  the  deposit  of  the  stock  In  court  for  the 
defoidants'  use.  Upon  a  new  trial  the  court 
may  allow  an  amendment  to  the  complaint 
on  this  point  and  require  the  xnodnctkm  of 
the  stock. 

The  Judgment  la  reversed. 

We  concur:  ANOELIjOTTI,  J;  SLOSS,  J. 


VICEBEY  V.  MAIER  et  aL 
(li.  A.  2,955.) 

(Supreme  Court  of  California.  Dec.  28, 1912.) 

Department  L  Appeal  from  Superior  Court, 
Los  Angeles  Countv;  Chas.  Monroe.  Judge. 

Action  by  A.  M.  Vickrey  and  another  a^inxt 
Simoa  Maier  aod  another.  Judgment  for  de- 
fendants, and  plaintiff!  appeal  Beveraed. 

Alton  H.  Cates,  of  Los  Angeles,  for  appel- 
lants. Mott  &  Dillon  and  James  P.  Clark, 
both  of  Los  Angeles,  for  respondents. 

SHAW,  J.  The  facts  hi  this  case  are  hi  all 
essential  particalars  the  same  In  effect  as  in 
the  second  contract  considered  la  the  case  of 
Vickrey  v.  Maier,  129  Pac.  273  (L.  A.  No. 
2,956),  this  da?  decided.  The  parties  to  this 
appeal  have  stipulated  that  the  decision  of  the 
appeal  in  that  case  shall  control  the  decision 
here.  Upon  the  reasons  stated  in  the  opinion 
in  that  case,  ft  is  obvious  that  the  jodgment 
of  the  court  below  in  this  case  for  the  de- 
fendants was  erroneous. 

The  Judgment  is  reversed. 

We  concur:   ANOELLOTTI,  J.;  SLOSS,  J. 


SOTJTHERN  PAC.  B.  CO.  v.  JACKSON  Oil. 

CO.  et  aL    (L.  A.  2,827.) 

(Supreme  Court  of  California.    Dec  24.  iSflSt. 

Kebeariog  Denied  Jan.  22,  1913.) 

1.  PuBUG  Lands  (|  108*)— Railroad  Grant— 
CoNSTBucTioN— Dbikbmihation  or  Imtibi- 
ok  Dkfabtu^nt. 

Under  the  rule  that  a  patent  to  a  railroad 
grant  must  be  construed  in  accordance  with 
the  government  survey  in  force  at  the  time  the 
patent  is  Issued,  the  Interior  Department  tiav- 
ing  determined  that  a  patent  to  a  specified  de- 
scription of  public  land  under  a  raifnwd  grant 
covered  the  land  in  controversy,  and  sotm  de- 
termioation  having  been  accepted  by  the  par- 
ties and  by  the  Secretary  of  the  Literior  on 
the  theory  that  it  was  dependent  on  the  sap- 
plement  to  an  indemnity  hst  filed  by  the  rail- 
road, snd  not  on  the  original  selection,  such  de- 
termination was  conclusive  on  the  courta. 

[Ed.  Note,— For  other  cases,  aee  Public 
I^ds,  Cent  Dig.  H  304,  806;  Dee.  Dig.  | 

2.  PUBZJC  Laiids  (I  108*)— ConKBT-— SSCBB- 
TABT  or  iNTEBIOR-JlTBISDICnON. 

Where  a  contest  with  reference  to  public 
land  is  pending  before  the  Secretary  <x  the 
Interior,  he  has  jurisdiction  to  review  all  rul- 
ings theretofore  made.  but.  after  a  patent  is 
issued  and  the  government  has  formally  declar- 
ed that  it  conveyed  the  land  in  question,  no 
farther  interference  by  the  department  is  pos- 
sible; the  Secretary's  jurisdiction  being  lim- 
ited to  a  request  of  the  Attorney  Genera]  to 
Institute  proceedings  to  annal  the  patent 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  298.  299,  SOT;  Dec:  Dig. 
S  103.*] 

Department  2.  Ai^ieal  fnnn  Superior 
Court,  Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  the  Southern  Pacific  Railroad 
Company  against  the  Jackson  Oil  Company 
and  others.  Judgment  for  d^endonts,  and 
plalntlfl  appeals.  Reversed. 


•For  otlLsr  casts  sss  tame  topic  and  ssctlon  NUUBBB  in  Deo.  Dig.  ft  Am.  Dig.  Key-Mo.  Strlss  Jfc  R9'r  Xodesss 
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Frank  Ttranen,  of  San  Frandsco  (Wm. 
Singer,  Jr.,  of  San  Frandsco,  of  counsel),  for 
appellant  G.  L.  Clafltn,  of  Bakersfleld.  M. 
B.  Harris  and  B.  M.  Harris,  tMth  of  Fresno, 
and  William  P.  Hnbbard,  of  San  Frandsco, 
for  reopondoits. 

HBLVIN,  J.  Plaintiff  sued  to  recover  pos- 
sesion and  rent  for  the  nse  of  a  certain 
tract  of  land  la  Kern  county  known  as  lot  4 
of  section  11  In  township  SO  S.,  range  21 
Mt  Diablo  base  and  meridian.  Judgment 
was  la  fRTor  of  defendants,  and  plaintiff 
prosecutes  this  appeal  therefrom. 

Plaintiff  bases  Its  claim  for  title  to  and 
rlg^t  of  possession  of  said  lot  4  upon  a  pat- 
ent dated  January  25,  1896,  from  the  United 
States  government  to  plaintiff  for  a  tract  of 
land  designated  as  the  N.  E.  %  of  section  11. 
Hie  land  in  controversy  is  within  the  above- 
mentioned  quarter  section  according  to  the 
official  survey  made  by  one  Carpenter  in 
18^  but  defendants  contend,  and  the  court 
evidoitly  conduded,  that  the  land  conveyed 
by  lAalntiff's  patent  was  the  N.  E.  %  of  sec- 
tion 11  as  designated  by  an  »rller  survey 
(also  official)  made  by  one  Reed  in  1869.  'Ix)t 
4  is  not  induded  within  the  qoarter  section 
as  shown  by  the  Reed  survey.  Defendants 
claim  the  right  to  possession  of  the  land  un- 
der mining  locations.  Befwe  this  action  was 
commoiced,  defendants  had  discovered  and 
devdoped  oil  on  the  premises.  If  the  Beed 
sorvey  controls  plaintUTs  patent,  lot  4  was 
not  conv^r^d  to  that  corporation.  If  the 
carpenter  survey  is  to  be  jtollowed,  that  the 
land  in  question  belonged  to  plaintiff,  and 
was  not  snbject  to  location  for  mining  when 
defokdants  took  possession  thereof. 

On  February  17,  1802,  the  Southern  Pa- 
dflc  Railroad  Company  apidied,  by  list  No. 
48,  to  be  permitted  to  select  certain,  indem- 
nity bmds,' including  the  N.  E.  )4  of  section 
li.  At  that  time  the  Reed  survey  was  the 
only  official  admeasurement  ot  that  section. 
Said  survey  had  been  approved  April  27, 
1869.  On  November  18,  1893,  the  Carpenter 
survey  was  ai^roved.  By  it  the  fftrmer  N. 
EL  U  of  section  11  was  preserved  and  mark- 
ed on  the  Carpenter.map  as  "S.  P.  B.  R.  Co., 
Lot  41."  It  was  not  attached  to  any  section 
according  to  the  Carpenter  map,  but  subse- 
qnentiy  to  the  issuance  of  plaintiff's  patent, 
a  section  line  was  run  through  said  lot  41, 
thereby  placing  a  part  of  it  In  section  11, 
and  the  remainder  In  section  2.  On  June  24, 
1902,  plaintiff  filed  a  supplemental  indemni- 
ty list,  No.  48,  specifying  the  lot  here  in 
question.  On  Janaary  14,  1896,  Indemnity 
selection  list  No.  48  was  approved  by  the  In- 
terior Department  On  January  25,  1896, 
patent  No.  SI  was  issued  from  the  govern- 
ment to  plaintiff  for  the  N.  E.  ^  of  section 
11.  If  that  patent  operates  only  as  of  the 
date  of  its  Issue,  it  includes  lot  4  wltblii  the 
terms  of  Its  description.  If  It  relates  back 
to  the  date  of  the  selection  of  the  N.  E.  ^ 
of  section  11,  then  Its  description  covers 
not  the  quarter  section  In  which  lot  4  is  lo- 


cated, bnt  that  which  is  called  m  tb^  Car- 
penter map  "S.  P.  B.  B.  Co.,  Lot  41.''  The 
gaieral  rule  is  tliat  such  patents  relate  back 
to  the  date  of  selection  of  tiie  land  within 
the  indemnity  limits,  with  the  approval  of 
the  Land  Department  Southern  Padflc  Go. 
V.  Wood,  124  Cat  476,  07  Pac.  888;  32  Cyc. 
960;  Weyerhaeuser  v.  Hoyt  219  V.  S.  391, 
81  Sup.  Ct  300,  65  Bd.  26a  Therefore 
reorondoitB  contend  that  the  patent  was  «c- 
actly  like  one  whidi  might  have  been,  is- 
sued December  28,  1891,  when  the  Reed 
surv^  alone  was  in  effect,  in  so  far  as 
the  actual  location  of  the  land  was  con- 
cerned. 

The  Land  D^tartment  has  rendered  con- 
flicting decisions  with  reference  to  this  lot 
On  July  1^  1902,  Commissioner  H^'mann, 
after  dtlng  the  decision  in  S.  P.  B.  B.  Co.  v. 
Brons,  81  Land  Dec.  D^  Int  272.  rendered 
an  opinion,  which  is  in  part  as  follows: 
"Following  the  ruUng  of  the  Department  In 
the  case  dted  whldi  involved  sec.  1  of  this 
township,  I  must  hold  that  the  patent  Ift- 
sued  January  20,  1896,  to  the  company  for 
the  N,  B.  ^  of  sec.  11.  covers  lots  1,  4 
and  0  of  sec  11,  as  that  was  the  only  pub- 
lic land  in  said  quarter  section  at  that  date. 
While  said  lots  1.  4  and  9  were  never  select- 
ed by  the  company,  yet  the  patent  Is  unim- 
paired and  the  company  will  be  required  to 
specify  from  the  lands  lost  within  the  primary 
limits  of  the  grant  a  basis  for  the  land  so 
irregularly  patented."  This  dedslon  was  ap- 
proved by  the  Secretary  of  the  Interior. 
The  company  subsequently  gave  formal  ac- 
ceptance to  this  ruling,  and  the  oommisslon- 
er  declared  the  case  closed.  This  was  in 
1903.  Plaintiff  contends  that  this  decision 
and  Its  acceptance  were  binding  on  all  per- 
sons, and  that  no  question  may  now  be  rais- 
ed with  reference  to  plaintUTs  tiUe.  De- 
fendants, on  the  other  hand,  insist  tliat 
the  matters  dedded  were  merely  based  upon 
questions  of  law,  and,  as  plaintiff  and  no- 
body else  has  assented  to  thdr  correctness, 
the  defendants  herein  ere  not  bound  by  the 
rulings  of  the  Land  Department  They  also 
assert  that  the  Bnins  decision  has  been  va- 
cated and  recalled,  and  that  the  Department 
of  the  Interior  has  adopted  the  view  for 
wblch  they  contend.  In  McEittrick  Oil  Co. 
V.  Southern  Padflc  R.  B.  Co.,  87  Land  Dec; 
Dept.  Int  244,  the  Department  following 
Gleason  v.  White,  109  U.  S.  64.  26  Sup.  Ct. 
782,  60  L  Ed.  87,  reversed  the  ruling  made 
in  Southern  Padfic  R.  It  Co.  v.  Bmna,  and 
on  March  17, 1911,  the  very  selection  now  un- 
der discussion  was  reviewed  by  the  Commis- 
sioner of  the  General  Land  Office,  who  held 
that  the  patent  of  tbe  Southern  Pacific  Rail- 
road Company  dated  January  26,  1896,  did 
not  convey  any  title  to  lots  1,  4,  and  9  of 
section  11.  The  Department  of  the  Interior, 
however,  reviewed  this  ruling,  and  overruled 
McKIttrlck  Oil  Co.  v.  Southern  Pacific  R.  R. 
Co.,  supra.  In  the  following  opinion:  "Tbe 
Southern  Pacific  Railway  Company  has  ap> 
pealed  from  the  decision  of  the  Commission- 
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er  of  the  Oeneral  Land  Office,  dated  March 
17,  1911,  wherein,  as  the  resnlt  of  a  contest 
proceeding  Instltnted  by  the  Jackson  Oil 
Companr,  It  was  found  that  lots  1,  4.  and  9, 
being  a  part  of  the  N.  B.  %  section  11, 
township  30  range  21  B.,  H.  D.  M.,  ¥!• 
salla  land  district,  Cal^  are  oU  luids;  that 
said  tracts  were  not  embraced  In  any  previ- 
ous patent  Issued  to  said  company;  and 
that  its  sdectlon  thertfor,  which  was  held 
to  be  still  pending,  was  rejected  because  of 
said  mineral  finding.  The  mineral  charac- 
ter of  the  tracts  In  question  seems  to  be  con- 
ceded, but  the  railroad  company  earnestly 
contends  that  the  tracts  Involved  are  not 
public  lands,  having  been  Indnded  in  the 
patent  issued  to  said  company  January  25, 
1896.  This  towndilp  was  originally  surveyed 
by  one  Beed,  'whose  survey  was  ap^red 
April  27,  1869.  The  township  was  later  sur- 
veyed by  one  H.  P.  Carp«iter,  whose  survey 
was  approved  November  18,  1893.  and  the 
plat  thereof  filed  in  tlie  local  land  office  at 
Visalla  AprU  6,  1804.  December  26,  1891, 
the  Southern  I^clflc  BaUroad  Company  ap- 
plied to  s^ect,  among  otber  tracts,  the  N.  B. 
\i  of  section  11  of  this  township.  The  selec> 
tlon  was  not  acted  upon  until  1896,  when 
patent  was  made  to  it  of  the  N.  B.  %  of  sec- 
tion 11  of  said  township.  The  question  In- 
volved Is  as  to  whether  such  N.  E.  ^  ts  to 
be  understood  according  to  the  survey  in  ef- 
fect when  the  company  applied  to  select  this 
land,  or  the  survey  In  ftirce  at  the  time  the 
patent  was  Issued  It  Is  well  settled  that  no 
selection  Is  complete  until  acted  upon  by  the 
Department.  At  the  time  the  Deparbnent 
acted  on  this  application  the  Carpenter  sur- 
vey was  in  force,  and  there  was  no  authority 
In  law  for  Lssnlng  patents  to  the  railroad  In 
other  than  odd-numbered  sections.  It  neces- 
sarily follows  that  the  patent  issued  in  1806 
to  the  railroad  company  must  be  Interpreted 
according  to  the  Carpenter  survey.  If  a  mis- 
take was  made  In  issuing  the  patent — which 
Is  not  decided — It  is  too  late  to  correct  that 
mistake.  It  necessarily  follows  that  lots  1,  4, 
and  9  did  pass  to  the  railroad  under  the 
patent  of  1896,  while  no  land  now  In  section 
2  under  the  Carpenter  surrey  passed  to  the 
railroad.  This  holding  is  in  consonance  with 
the  decision  of  the  Department  of  January 
23,  1903.  Consequently  the  patent  of  1896, 
issued  to  the  railroad  company,  as  held  In 
said  decision  of  January  23,  1903.  couTc^ed 
the  title  to  these  lots  to  said  company ;  and 
since  then  this  Department  has  t>een  without 
Jurisdiction  over  the  lands.  Any  expression 
to  the  contrary  In  the  case  of  McKlttrlck 
Oil  Co.  T.  Southern  Pacific  Railroad  Co. 
(87  Land  Dec.  D^t  Int  243)  must  be  re- 
garded as  overruled.  The  decision  appealed 
from  is  reversed,  and  the  cause  is  dismissed." 

[1]  With  the  foregohig  opinion  we  entlr^ 
agree.  The  United  States  govemmoit  by 
Its  duly  authorized  agents  declared  the  title 


to  this  lot  to  be  In  tha  plaintUf  and  the 
whole  matter  finally  settled  and  closed.  This 
was  In  1008  and  the  mining  locatlraa  which 
are  the  bases  of  the  title  asserted  by  defend- 
ants were  made  In  1907  and  190&  This  rol- 
ing  was  supported  by  the  plalntUTs  patent 
whteh  in  terms  related  to  this  very  land.  In 
lOOB  the  patent  was  ratified  by  mntnal  oon- 
stmctlon  g^vm  tqr  the  parties  thereto. 

[t]  While  the  matter  was  pending  the 
Secretary  of  the  Interior  had  Jurisdiction  to 
review  all  niUngs  theretofore  made  (Gage  v. 
Gunther,  186  Oal.  345,  68  Pac  710,  80  Am. 
St  Bepu  141),  but,  after  the  patoit  had  la- 
sned  and  the  government  had  formally  de- 
clared that  it  couTeyed  the  land  in  question, 
no  farther  d^>artmental  Interference  was  le- 
gally possible.  The  Secretory  of  the  Interi- 
or might  have  requested  the  Attorney  General 
to  Institute  proceedings  for  the  annulmoit  of 
the  intent  ^3age  t.  Gunther,  snpia),  hut 
that  would  have  been  the  Umit  of  his  anmor- 
Ity.  He  did  not  pursue  such  course,  but  on 
the  contrary,  after  a  review  of  the  facta,  be 
declared  the  transaction  betweoi  the  govern- 
ment and  the  patentee  to  be  closed.  It  was 
for  hUtt  to  determine  whether  the  patent  as 
finally  Issued  was  di^poident  upon  the  selec- 
tion originally  made  or  upon  the  supplement 
to  indemnity  list  No.  48,  which  antedated  the 
patent  and  In  which  lot  4  was  specified  by 
the  Southern  Pacific  Railroad  Company.  Up- 
on the  facts  presented  he  did  not,  in  our 
opinion,  err  In  his  interpretation  of  the  law. 

The  judgment  Is  reversed. 

We  concur:  BBNSHAW,  J.;  LORIGAN,J. 


In  re  NICCOLLS'  ESTATE.  (L.  A.  S.294.) 
(Supreme  Court  of  CsUfomla.  Daa  18, 1012.) 

1.  HoHXBTBAD  (|  151*)— SxLioizoiff— Sntiiro 
Apa»— Lnano  Pibiod. 

Code  Glv.  Proc.  {  1468.  as  amended  in 
18S1  (St  1881.  p.  8),  relating  to  homesteads, 
provides  that  If  property  set  apart  is  a  bome- 
Btead  selected  from  the  separate  property  of 
the  decedent  the  eourt  can  set  It  apart  onlf 
for  a  limited  period,  to  be  designated,  and.  sub- 
ject to  such  homestead  right,  the  property  re- 
mains subject  to  administratioD.  Meld,  that 
Buch  provision  is  applicable  to  the  setting  apart 
of  homesteads  to  widows  in  probate  proceed- 
Inss,  where  no  homestead  had  been  prevloiul; 
sheeted. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  »  286-292:  Dec  Dig.  |  151.*] 

2.  Husband  and  Wire  ({  262*)— CoianTRiTT 

PBOFEBTT— PBESmiFTIOIT . 

All  property  acquired  by  dtber  spouse 
during  the  existence  of  the  mairiage  is  iwe- 
samed  to  be  commatdty  property!  and  the  bur- 
den of  overcoming  the  presumption  by  dear 
and  satisfactory  evidence  is  on  the  party 
dalmlng  that  the  property  is  separate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |f  913,  914;  Dec  Dig.  S 
202.*] 
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S.  HosBAKD  aud  Wm  (1  240*)— Pebsonal 

PEOFSBrT^-NATVU  <»  OwnSBSHIP— WHAT 

Ij4w  QoTEBira. 

Wliere  a  husband  and  wife  acaolred  per- 
sonal properO'  in  Slinois,  where  there  is  no 
BDch  a  tbinr  as  commnnity  property  as  between 
hasband  aiut  wife,  and  later  removed  with  the 
proper^  to  California,  neither  the  property 
aecamulated  while  in  minoia,  nor  that  for 
which  it  was  exchanged  in  Galifomis,  became 
commnnit;  property  m  that  state. 

[Bid.  Note. — For  other  cases,  see  Husband  and 
Wife.  OenL  Die-  S  878;  X>ec  Dig.  S  246.*] 

4.  HomSIEAD   (I  lESO*)— ASSIOIOCBIfT— TXTUE 
TO  PBOPIRTT— ^UBISDIOTION. 

The  snperioT  conrt  sitting  fai  proliate  In 
determining  an  application  of  a  widow  to  set 
aside  to  ber  certain  property  as  a  homestead, 
liad  no  Jnrisdfetion  In  tliat  proceeding  to  deter- 
nunn  the  title  to  the  property,  or  toe  validity 
of  any  claim  of  title  adverse  to  tliat  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Homostead, 
Cent  Dig.  II  294-305:  Dec.  Dig.  |  150.*] 

Department  1.  Aiipeal  from  Superior 
Court.  San  Diego  County;  W.  R.  Ouy, 
Judge. 

Judicial  settlement  of  the  estate  of  Rob- 
ert NlccoUs,  deceased.  From  an  order  over- 
ruling objections  to  a  widow's  petition  to  set 
apart  to  ber  certain  real  property  In  fee  as 
a  homestead,  the  lidra  appeal.  Bevused, 
with  dlrectioiu. 

W.  J.  MoaaboMer,  Uaika  P.  Uoaaholder, 
MlUa  ft  O^I^rrell,  all  of  San  Diego,  for  ap- 
pdlanta.  Luce  &  Luo^  of  Ban  Diego,  for  re- 
■pondmt. 

SLOSS,  J.  Robert  NloooUa,  a  realdoit  of 
the  county  of  San  Diego,  died  intestate, 
leaving  property  In  that  oonnty  and  else* 
where.  His  hdes  were  his  widow,  Frances 
KiecoUa,  and  a  number  of  neidiewa  and  niec- 
es. Upop  tbe  nomination  of  the  widow,  W. 
B.  Rogers  was  appointed  administrator  of 
the  estate. 

Indnded  In  the  estate  was  a  lot.  with  a 
dwelling  thereonf  in  tbe  (dty  of  San  Diego. 
Tbe  widow  petitioned  to  have  this  property 
set  apart  to  ber  as  a  homestead.  Objec- 
tttms  were  filed  by  varloas  other  heirs.  Af^ 
w  a  bearing  the  court  made  its  ordw  set* 
ting  said  property  aitart  as  a  homestead  and 
Testing  It  absolutely  In  the  widow.  The  con> 
testing  lielrs  appeal  from  the  order,  and 
from  a  sabsequent  order  denying  their  mo- 
tion for  a  new  triaL 

[1]  The  order  setting  apart  the  homestead 
contained  findings  that  no  homestead  had 
been  selected  and  recorded  during  the  life- 
time of  the  decedent,  and  that  the  property 
involved  was  community  property.  The  lat- 
ter finding  Is  attacked  as  unsupported  by  the 
evidence.  That  the  finding  Is  material  Is 
not  to  be  questioned.  Where  no  homestead 
has  been  selected  daring  the  lifetime  of  the 
decedent,  tbe  court  in  probate,  Id  setting 
apart  a  homestead  from  the  separate  prop- 
er^ of  the  decedent,  can  set  It  apart  for  a 
Umlted  period  only.   Under  tlie  provisions 


of  the  Code  of  CtvU  Procedot<e,  as  originally 
enacted,  the  power  of  the  court  was  not  so 
restricted.  Mawson  v.  Mawson,  60  CaL  530. 
Section  1468  was,  however,  amended  In  1881 
(St  1881,  p.  8)  by  the  addition  of  this  clause: 
"If  tbe  property  set  apart  be  a  homestead, 
selected  from  the  separate  property  of  the 
deceased,  the  court  can  only  set  it  apart  for 
a  limited  period,  to  be  designated  in  the  or- 
der, and  the  title  vests  in  the  heirs  of  the 
deceasad.  subject  to  such  order."  The  add- 
ed provision  might  seem,  at  first  glance  to 
refer  to  tbe  case  of  property  which  had  been 
selected  aa  a  homestead  during  the  lifetime 
of  tbe  decedent  It  la,  however,  settled  by 
the  decisions  of  this  court  that  this  is  not 
Its  xwoper  construction.  13ie  new  clause  ap- 
plies to  homesteads  set  ainrt  in  probate  pro- 
ceedings; no  homestead  having  been  there- 
tofore selected.  Its  effete  as  to  such  cases, 
is  to  alter  the  rule  declared  in  Mawson  r. 
Mawson,  supra,  and  to  take  from  the  court 
the  power  to  assign  a  homest^d  absolutely, 
except  where  the  property  set  apart  Is  com* 
munlty  property.  In  re  Schmidt,  94  Cal. 
334,  29  Pac.  714 ;  Lord  v.  Lord,  65  CaL  84. 
3  Paa  96;  In  re  Noah,  73  Cal.  590,  15  Pac. 
290,  2  Am.  St.  'Rep.  834;  In  re  Lahlff,  86 
Cal.  151,  24  Pac.  850. 

[2]  We  thinlc  the  appellants  are  clearly 
right  In  their  contention  that  tbe  finding  of 
the  community  character  of  the  property  In 
question  is  not  supported  by  tbe  evidence. 
It  Is  undoubtedly  tbe  rule  that  all  property 
acquired  by  either  ^use  during  the  exist- 
ence of  the  marriage  Is  presumed  to  be  com- 
munity property,  and  that  the  burden  of 
overcoming  the  presumption  by  clear  and 
satisfactory  evidence  rests  upon  the  party 
claiming  that,  the  property  is  separate. 
Smith  V.  Smith,  12  Cal.  216,  73  Am.  Dec. 
533 ;  Althof  V.  Cbnbelm,  38  Cal.  230,  99  Am. 
Dec.  363;  Davis  v.  Green.  122  CaL  864.  65 
Pac  9.  Here,  however,  the  evidence  regard- 
ing the  acquisition  of  the  property  was  with- 
out substantial  confilct,  and.  giving  It  the 
strongest  possible  constmctton  in  tevor  of 
the  req^ondoit.  it  pointed  Indisputably  to 
tbe  conclusion  that  tbe  bouse  and  lot  In  con- 
troversy were  not  community  property. 

Robert  Nlccolls,  tbe  decedent,  and  Frances 
Nlccolls,  tbe  respondent,  were  nuirrled  In 
Pennsylvania  In  1854.  Shortly  after  their 
marriage  they  took  up  tbelr  abode  in  Bloom- 
logton^  III.,  and  resided  there  until  1881  or 
1882,  when  they  moved  to.  San  Diego,*  In  this 
state,  where  they  remained  untU  the  bus- 
band's  death.  Testimony  with  respect  to 
their  property  before  and  after  marriage 
was  given  by  Mrs.  Nlccolls.  Concerning 
some  details  there  was  more  or  less  unctf. 
tainty  In  her  testimony.  This  was  due,  no 
doubts  as  the  witness  herself  said,  to  a 
slight  Impairment  of  memory — a  condition 
which  was  not  surprising  in  view  of  ber  ad- 
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vanced  age  and  the  length  of  time  that  had 
elapsed  since  the  events  of  which  she  was 
speaking.  But,  taking  her  testimony  In  Its 
aspect  most  favorable  to  her.  It  appears  that 
at  the  time  of  the  marriage  Mrs.  NIccolls 
owned  real  estate  in  the  state  of  Illinois  of 
the  value  of  $5,000.  Her  husband  also  own- 
ed some  property.  With  the  proceeds  of  the 
property  of  both,  the  husband  purchased 
land  In  Illinois.  From  1854  to  1860  or  1861 
the  hasband,  who  was  a  physician,  practiced 
his  profession.  From  1861  to  1865,  the  i>erl- 
od  of  the  Civil  War,  he  ivas  attached  to  the 
forces  of  the  United  States  as  an  army  sur- 
geon, in  which  capacity  he  earned  a  fixed 
salary.  After  the  war  he  resumed  his  resi- 
dence in  Bloomlngtou.  He  did  not  again  en- 
gage In  medical  practice,  but  occupied  him- 
self with  buying  and  selling  land  and  loan* 
log  money,  generally  on  mortgage  security. 
The  capital  employed  in  these  ventures  was 
made  up  of  the  proceeds  of  the  property 
which  his  wife  had  owned  before  marriage, 
together  with  the  property  which  he  had 
owned  and  his  subsequent  earnings.  No  dis- 
tinction was  made  between  the  husband's 
property  and  that  belonging  to  his  wife.  All 
was  liandled .  and  controlled  by  the  husband. 
As  Mrs.  NIccolls  expressed  it:  "Everything 
was  hla,  and  everything  was  mine.  •  «  « 
I  expected  him  to  do  what  was  right"  When 
the  couple  moved  to  California,  Dr.  NlccoUs 
brought  with  blm  a  part  of  the  accumula- 
tions he  had  thus  made,  and  with  this  be  ac- 
quired the  property  in  controversy  and  a 
ranch  In  Son  Diego  county.  He  never  prac- 
ticed bla  profession  in  Calif omla;  nor  did 
he  follow  any  other  occupation  In  this  state. 
TbB  character  of  the  property  owned  by  hlm- 
8df  and  his  wife  did  not,  therefore,  change 
after  they  liad  taken  up  their  residence  in 
San  Diego. 

[3]  The  q,iie8tIon,  then,  is:  What,  accord- 
ing to  the  law  of  the  state  of  Illinois,  was 
the  character  of  the  property,  owned  ai^  ac- 
quired hy  Dr.  and  Mrs.  NIccolls  in  that 
state,  and  by  tbem  brought  to  California? 
"If  a  husband  and  wife  acquire  personal 
property  In  one  state,  and  then  remove  with, 
the  same  into  a  state  In  which  the  commu- 
nity law  prevails,  the  law  of  the  state  where 
they  lived  when  the  property  was  acquired 
will  govern  as  to  whether  it  be  separate  or 
community  property.*'  BaUInger,  Com.  Prop, 
g  47;  Kreamer  v.  Kreamer,  52  Cal.  302;  Es- 
tate Ot  Burrows,  136  Cal.  113,  68  Pac.  488. 
The  record  before  us  contains  testimony, 
which  is  uncontradicted,  that  "there  is  not 
In  the  state  of  Illinois,  by  statute  or  as  com- 
mon law,  any  such  thing  as  community  prop- 
erty, whereby  the  husband  and  wife  both 
have  a  commnnltr  Interest  In  property  accu- 
mulated during  the  marriage  relation."  It 
follows  that  tbe  property  accumulated  dar- 
ing the  marriage,  whatever  might  have  been 
its  character  If  the  parties  had  acquired  it 
while  domiciled  In  California,  was  not  com- 


munity property  In  niinoia.  Consequently 
neither  It,  nor  any  property  for  which  it 
was  exchanged,  became  community  property 
in  this  state.  It  was  either  the  property 
(separate)  of  the  husband,  or  of  the  wife,  or 
It  belonged., to  both  In  proportion  to  their 
respective  contributions  thereto.  But  nei- 
ther of  these  conditions  justifies  the  flndlns 
that  It  was  community  property. 

[4]  It  is  claimed  by  the  respondent  that 
the  accumulations  of  the  spouses  were  the 
product  of  the  property  owned  by  her  be- 
fore marriage,  and  thus  constituted  her  sep- 
arate property.  From  this  premise  she  ar- 
gues that  she  was  entitled  to  the  house  and 
lot  In  any  event,  and  that  the  appellants  are 
not  injured  by  tbe  order,  which  merely  sets 
apart  to  her  her  own  property.  There  are 
two  answers  to  this  position.  In  the  first 
place,  the  evidence  does  not  compel.  If,  in- 
deed, it  would  permit,  the  conclusion  that 
all  the  property  was  the  separate  property 
of  the  wife.  Tlie  court  lias  not  found  that 
It  was.  On  tbe  contrary,  the  finding  Is  that 
It  was  community  property,  and  we  cannot 
support  the  order  based  on  this  finding  by 
supposing  that  the  court  might,  or  would, 
have  found  that  it  was  separate  property  of 
the  wife.  But,  t>eyond  thie^  a  finding  that 
the  house  and  lot  were  aeparate  loroperty  of 
the  wife  wonld  not  have  Jnstifled  the  order 
setting  apart  a  taomeatead.  In  making  audti 
order,  the  court  la  dealing  only  wlUi  the 
property  of  the  estate.  It  baa  no  Jurisdic- 
tion, \n  a  proceeding  of  tbls  character,  to  de- 
termine tbe  title  to  tlie  propwty,  or  the  yn- 
lidity  of  any  claim  of  title  adverse  to  that 
of  the  estate.  Estate  of  Barton,  64  CaL  42S, 
1  Pac.  702:  Estate  of  Oroome,  94  Cat  HQ, 
29  Pac.  487;  Estate  of  Ktmberiy.  97  Gal. 
281,  82  Fac.  2S4.  "It  determines  mertiy  that 
the  parcel  named  is  selected  from  the  estate 
of  the  deceased  (wtiatever  bis  intwest  there- 
in may  tiave  been),  and  who  are  tbe  peraone- 
entitled  to  tlie  benefit  of  the  homestead  ae- 
Itetion.  •  «  •  Title  to  real  estate  cannot 
be  tried  in  such  proceeding,"  Estate  of  Bar- 
ton-, supra.  The  application  of  the  respond- 
ent was  therefore  necessarily  based  upon 
the  theory  that  the  house  and  lot  in  question 
were  a  part  of  the  estate  of  the  decedmt. 
She  was  Invoking  the  power  of  the  court  te 
set  apart  to  ber  the  Interest  which  the  de- 
cedent had  owned,  whether  as  community  or 
his  separate  estate,  In  the  property.  Any 
title  that  she  might  claim  tn  it  as  her  sepa- 
rate property  was  not  Involved  uid  could- 
not  be  adjudicated. 

Tbe  appellants  do  not  object  to  the  assign- 
ment of  this  property  to  the  widow  as  a 
homestead.  They  complain  merely  of  tbe 
provision  that  sets  it  apart  to  ber  absolnte- 
ly.  They  suggest  that  the  order  be  modified 
so  as  to  limit  the  homestead  right  to  the 
life  of  respondent  This  concession  obviates 
the  necessity  of  a  new  trial,  and  we  think, 
the  course  anggested  a  proper  cma 
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Tbe  order  setting  apart  the  homestead  1b 
reversed,  with  directions  to  the  court  below 
to  modify  the  same  by  striking  therefrom, 
in  tbe  paragraph  preceding  tbe  description 
of  the  property,  the  words  "and  is  hereby 
vested  absolutely  in  said  widow,"  and  sub- 
stituting tborefor  the  words  "during  ber 
lifetime.**  Tbe  order  denying  a  new  trial 
Is  affirmed. 

W« concur:  SHAW,  J.;  ANGELLOITI.  J. 


WliSrr  BBSEEUBY  LAND  GO.  et  aL  t.  GITX 
OF  BERKBLBY  et  al.  (S.  F.  S,776.) 

(Snpreme  Court  of  Califorola.  Dec  26.  1912.) 

1.  Emiskkj  DoKjLijt  (i  45*)— PaoPEBTT  Sub- 
ject—Stbetts—Tioi  Lakdb— "Lands"  — 
•'Tmbitost." 

street  Opening  Act  188D  (St  1889.  p.  70). 
granting  power  to  the  city  council  of  any  mu- 
nicipality to  condemn  ana  acquire  any  and  all 
lanwi  and  property  necessary  or  convenient  (or 
streets,  conferred  power  on  citiea  to  open 
streets  orer  tide  lands;  the  word  "lands"  not 
being  nsed  In  Iba  ordinary  sigmficatioa  as 
meaning  tbe  exposed  snrface  of  tbe  earth,  bat 
in  a  tedinieal  sense  as  meaning  "territory." 

ri3d.  Note.— For  other  cases,  see  Eminent  Do- 
msin.  Cent  Dig.  81  M-lOO,  102,  106;  Dec.  Dig. 
f  45.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  5,  pp.  3975-3984 :  ToL  S,  pp.  7700,  7701; 
TOt  8,  pp.  6925,  6026.] 

2.  Municipal    GokPOaaTXOKfl    (I    294*)  — 

&TBEXTS— EXIBHSIOH— 'Fids  liANDB— P08I- 

2NO  Noncx. 

Where,  in  proceedings  for  tbe  extension 
of  a  street  over  tide  lands,  the  street  snper- 
fntendent  in  a  boat  at  high  tide  anchored  no- 
tices attached  to  floats  at  proper  intervals 
slone  the  line  of  the  proposed  work  over  the 
tide  lands,  the  floats  being  so  constructed  that 
the  notices  appeared  abont  three  feet  above 
the  surface  of  the  water,  such  method  of  post* 
ine  tbe  notices  was  not  objectionable  as  not 
csIoQlated  to  give  notice  to  the  public. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  776-788,  791;  Dea 
Dig.  I  294.*] 

a.  MUHICXPAI.  OMPOBAIIOKB  (|  487*)  — 
STBKEIS  —  BXTKKBION  OVEB  TlOB  LANDS  — 

Notice— Right  to  Attack. 

Residents  wftbln  an  assessment  district, 
affected  by  proeeedlitfs  to  extend  a  street  over 
tide  lands  but  who  were  not  the  owners  of  the 
property  sought  to  be  condemned,  could  not 
object  to  the  manner  of  posting  the  notica  of 
the  proceedings. 

rBd.  Note.— For  other  eases,  see  Mnolcipal 
Gorpontlons.  Cent  Dig.  {  1146;  Dee.  Dig.  | 
487.^  -™-. 

4.  HumciPAi.  CoBPOBATions  (|  294*)  — 
Stbcr  BxTEKSiON— Tide  Lands— Noticb— 

PnESUMPIlONS. 

Where  notices  of  proceedings  to  extend 
the  street  over  tide  lands  were  pnnted  and  at- 
tached to  floats  anchored  in  the  water,  it  would 
not  be  presumed,  from  material  on  which  the 
nottces  were  printed,  the  manner  of  their  at- 
tachment to  the  land,  and  the  character  of  tbe 
lands,  that  tbe  notices  did  not  remain  posted 
dnrinit  ^  period  contemplated  by  the  statute. 

[Ed.  Note. — ^For  othet  caae%  see  Hnnicipal 
Corporations.  Cent  Dig.  H  776-788.  701;  l>ec. 
Dig.^  294.*] 


5.  Municipal   Corporaiions    (I   460*)  — 

SiSBCia  —  EXTSNBION  —  AsSBttfUinT  DlS- 
TBIOT. 

Where  nothing  was  done  by  property  own- 
ers between  the  date  of  filing  a  map  of  uie  dty 
addition  and  tbe  acceptance  of  tbe  streets  de- 
lineated thereon  by  the  city  to  Indicate  a  change 
in  the  owners*  intention  to  devote  such  streets 
to  the  use  of  the  public,  and  it  did  not  appear 
that  tbe  intervenmg  rights  of  third  persons 
were  Involved,  an  assessment  district  described 
as  bounded  on  one  side  by  a  street,  delineated 
on  the  plat,  the  name  of  which  was  subsequent- 
ly cbai^d,  was  sufficient  to  describe  tbe 
boundary  of  the  district  though  the  property 
owner  attempted  to  annul  the  dedication  b; 
filing  a  declaration  that  the  map  was  filed 
simply  for  convenience,  and  not  with  an  inten- 
tion to  dedicate  any  street  delineated  thereon. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  it  1078,  1074;  Dec 
Dig.  S  460.*] 

6.  Municipal  Corpobations  (S  293*)  — 
Streets  —  Extension  —  Descbiption  — 
Boundaries. 

A  resolution  of  intention  to  extend  a  street 
over  certain  tide  lands  to  the  western  bound- 
ary line  of  state  tide  lands  was  not  objection- 
able  because  a  landowner  could  not  ascertain 
from  inspection  and  the  resolution  alone  wheth- 
er bis  land  was  affected ;  such  question  being  as- 
certainable from  the  offldal  map  of  the  tide 
lands  located  elsewliere. 

[Ed.  Note.— For  other  cases,  see  Mimical 
C^orations,  Cent  D^.  i|  778-776;  Dec.  1%. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  Gonn^;  William  B.  Waste, 

Judge. 

Action  by  tbe  West  Berkeley  Land  Com- 
pany against  the  City  of  Berkeley  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

McKee  &  Tasbelra,  of  Oakland,  and  R.  M. 
F.  Soto,  of  San  Francisco,  for  appellant. 
Redmond  C.  Staats,  F.  W.  Dom  and  James 
M.  Koford,  all  of  Betteley,  and  F.  D. 
Strlngbam,  of  San  Francisco  (George  L. 
Hughes,  of  Berkeley,  of  counsel),  for  resiwnd- 
ents. 

MI^TIN,  J.  Plalntlfffe  sued  to  recover 
from  thB  dty  of  Berkeley  money  paid  under 
protest  to  prevent  the  sale  of  certain  lands 
by  tbe  superintendent  of  streets  of  that  dty 
because  of  delinqneucy  In  paying  asseBsments 
upon  said  properties  levied  In  tlu  prooeed- 
IngB  for  the  opening  and  ext^islon  of  Snyder 
avenue  under  the  provisions  of  the  street 
opening  act  of  1889  (Stata.  1889,  TO),  From 
a  judgment  In  favor  of  def^dants,  this  ap- 
peal Is  taken. 

[1]  Appellants  question  the  authority  of 
tbe  municipality  to  open  or  eztdid  Its  streets 
over  tide  lands.  By  the  first  section  of  tbe 
street  opening  act  of  1889,  the  city  council 
of  any  municipality  Is  granted  power  "to 
condemn  and  acquire  any  and  all  land  and 
property  necessary  or  convenient  for  that 
purpose."  Appellants  quote  a  number  of 
sections  of  that  statute  In  an  effort  to  show 
that  the  words  "land"  and  "lands"  are  em- 
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ployed  In  tbe  act  In  their  ordinary  and  pop- 
ular meaning,  rather  than  In  a  technical 
sense.  They  assert  that  "lands,"  In  the  ordi- 
nary acceptation  of  the  term,  Is  a  word  ap- 
plicable to  the  exposed  surface  of  the  earth, 
and  not  to  ground  which  is  alternately  cov- 
'  ered  and  uncovered  by  the  flow  and  ebb  of 
the  tide.  They  say  that  the  Constltntlon 
and  Codes  of  California  make  a  distinction 
between  public  lands  in  the  ordinary  sense 
and  tide  lands  (dtlng  Const  art  17,  8  8; 
article  16,  i  3 ;  Pol.  Cod^  1 3396  et  seq.;  Pol. 
Code,  I  3443a).  but  they  liave  evidoitly  lost 
sight  of  the  fact  that  the  differences  in  treat- 
ment by  the  lawmaking  power  of  tide  lands 
and  other  public  lands  is  due,  partly  at  least 
to  the  different  sources  of  the  state's  original 
title ;  the  lands  above  the  shore  having  been 
acquired  by  direct  grant  from  the  general 
government,  and  the  tide  lands  by  reason  of 
tbe  state's  soverdgnty.  People  v.  Morrill, 
26  Cat  352.  Very  early  in  the  history  of 
CaUfomla,  this  court  recognized  and  de- 
clared the  right  of  the  state  to  surrender 
into  the  Jurisdiction  and  control  of  a  city, 
and  to  sell  Into  private  omterabl^  not  only 
tide  lands,  but  thoee  perpetually  submerged. 
Bldridge  v.  Oowell,  4  OaL  87.  Jurisdiction 
orer  lands  of  this  kind  logically  InrolTes  such 
inddttital  authority  aa  the  dty  may  exercise 
In  the  condemnation  of  ri^b  of  way,  the  con- 
struction of  streets,  and  the  llk&  In  Gi^  of 
Oakland  t.  Oakland  Water  Front  Go.,  118  Oal. 
18&,  DO  Fac.  286,  the  Chief  Jnatloe^  d^ver- 
Ing  fbe  oplnioa  of  tbls  court,  said:  **It  Is 
true  that  Uie  iwivate  ownerablp  of  the  shore 
may  prevent  access  to  Oie  navigable  waters 
of  the  bay,  bnt  so  does  the  private  ownership 
of  tbe  niriand  prevent  access  to  the  shore 
and  to  tile  navigaUe  waters  In  the  same 
sense  atid  to  the  same  extent  This,  however, 
is  a  minor  and  temporary  Inconvenience  for 
which  our  laws  and  the  laws  of  all  dvlUzed 
states  provide  an  amito  remedy.  By  the  ex- 
ercise of  the  rig^t  of  eminent  domain,  all 
necMsary  means  of  access  turn  the  uplands 
to  tbe  water  front  may  be  condemned  for 
the  public  use  at  a  cost  not  In  excess  of  the 
reasonable  value  of  the  land  taken  or  snb- 
Jected  to  tbe  servitude."  The  right  of  a 
dty  to  reserve  portions  of  tiie  lands  lying 
helow  tide  water  within  Its  limits  for  street 
purposes  was  fully  recognized  In  Shirley  v. 
City  of  Benlda,  118  Cal.  346,  60  Pac.  404. 
Both  before  and  after  tbe  passage  of  the 
act  under  which  tbe  opening  and  extension 
of  Snyder  avenue  was  conducted,  there  were 
adjudications  of  a  municipal  corporation's 
IMwer  to  extend  streets  across  tide  lands 
Into  deep  water  within  the  limits  of  such 
city.  The  Legislature  has  left  the  act  In 
practically  Its  original  form,  and  we  must 
conclude,  In  view  of  both  prior  and  subse- 
quent Judicial  dedslonp,  that  the  words  "land" 
and  "lands"  In  that  statute  were  used  in  tlie 
technical  sense  meaning  "territory,"  and  not 
with  tbe  definition  for  whicb  appellants  con- 


tend. By  the  very  first  section  of  the  act. 
the  dty  council  Is  given  "full  power  to  ord« 
the  opening,  extending  *  *  *  or  dosing 
ap  •  ♦  •  of  any  street  •  •  •  within 
the  bounds  of  such  dty,  and  to  condemn  and 
acquire  any  and  all  land  and  property  necea- 
sa^  or  convenient  for  that  purpose."  It 
would  be  difficult  to  find  general  language 
more  completely  inclusive  of  municipal  ter- 
ritory, both  wet  and  dry,  both  exposed  and 
Bubm«:ged.  There  can  be  no  rational  doabt 
of  the  dty's  power  to  extend  the  street  In 
question  over  tide  lands. 

[2]  Appellants  condemn  the  method  adopt- 
ed by  the  street  superintendent  in  posting 
notices  of  the  passa^  of  the  resolution  of 
intention  In  the  matter  of  opening  Snyder 
avwue.  According  to  the  evidence,  these  no- 
tices seem  to  have  been  la  doe  form  and  to 
have  been,  printed  in  letters  ot  reauldte  siae. 
Onided  by  a  surveyor  on  shor^  the  super- 
intendent of  streets  went  out  IQ  a  boat  at 
high  tide  and  andiored  notices  attadied  to 
floats  at  jffopw  Intervals  along  the  line  the 
proposed  work  over  the  tide  landa.  Tbe 
floats  were  so  constructed  that  the  notices 
aroeared  w  8  feet  above  the  surface  of 
the  watw.  This  metiiod  of  posting  is  the 
only  part  of  the  service  oi  notice  of  whldi 
appellants  comj^ln.  There  is  no  contention 
that  notice  waa  not  sufllcientiy  given  by  pob- 
lication  in  a  newspaiwr  and  by  poeting  aloi^ 
that  part  of  the  proposed  street  which  waa 
above  the  line  of  high  tide;  bnt  appdlanta 
assert  that  no  leaaonaUe  notice  may  be  giv- 
en by  tile  anchoring  oi  floats  supporting 
small  idaoirds  at  Intervals  of  800  feet  far 
out  in  the  bay. 

[I]  Bven  if  the  notice  s^vm  were  not  mfll- 
dent  aa  against  the  owners  of  the  tide  lands 
(and  we  think  it  waa  ampte),  oeverUieleas 
these  aKKllants  could  not  reeaonaUy  com- 
plain  because  they  were  not  owners  of  veop- 
erty  to  be  ctmdenmed,  bat  were  nOOiaia 
within  the  assessment  district  affected.  Da- 
vies  V.  aty  of  Los  Angeles,  86  CaL  44,  24 
Pac.  771.  sort  of  oonetructive  aotloe  au- 
thorised by  the  act  here  considered  has  been 
so  long  api»oved  that  there  la  now  no  doabt 
of  its  suffldency  where  the  reqalremmta  of 
the  statute  have  be«i  followed.  Davlee  v. 
City  of  Los  Angeles,  supra.  The  constitution- 
ality of  the  ctotute  has  been  ujAdd  fre- 
quently, notably  In  tbe  case  of  date  v.  Tam- 
er, 167  Cal.  74, 106  Paa  240. 

[4]  There  la  no  force  in  the  suggestion  of 
appellants  that,  from  the  material  upon 
which  the  notices  were  printed,  the  manner 
of  their  attachment  to  tbe  tide  lands,  and 
the  character  of  those  lands.  It  must  be 
presumed  that  the  placards  did  not  remain 
posted  during  the  period  contemplated  by  the 
statute.  The  presumption  Is  Ju^t  the  op- 
posite. Due  performance  of  duty  by  an  of- 
ficer of  the  law  Is  ivesumed,  and  the  bur- 
den of  proof  is  upon  the  person  asserting 
official  default    County  of  Los  Angeles  ▼. 
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Lankerehlm,  100  CaL  BS2,  35  Pae.  153,  656. 
When,  as  fn  this  case,  an  affidavit  Is  made 
that  notices  have  been  posted  as  required 
by  law,  the  presumption  arises  that  they  re- 
mained in  idace  during  the  statutory  period. 
Estate  of  Sbarboro,  TO  Cal.  149,  U  Fkc  563; 
Crew  T.  Pratt,  119  Cal.  163,  51  Pae.  38. 

[i]  The  next  asslgmnent  of  error  made  by 
appellants  relates  to  the  exterior  boundaries 
of  the  district  to  be  assessed  for  the  work 
here  considered.  The  appellants  say  that 
these  boundaries  are  not  so  specified  that 
they  can  be  ascertained,  and  our  attention 
Is  called  particularly  to  that  part  of  the  de- 
scription depending  upon  the  location  of  the 
southerly  line  of  Stuart  street  It  appears 
from  the  evidence  that  Btnart  street  had  no 
exiateoce  as  an  open  street  upon  the  ground 
prior  to  the  tnlttati<m  of  the  proceedings  to 
extend  Snyder  avenue.  On  August  7,  1888, 
Mrs.  Mary  D.  Bfiathews  caused  the  filing  of 
a  map  of  "Uathevs  tract,  Btfkeley,  Oakland 
township,"  upon  which  was  delineated  cer- 
tain streets,  one  of  them  designated  as  "Moss 
street**  0^  Jane  27, 189%  the  town  of  Bwke- 
1^  accepted  tfals.dedlcadon,  and  <»i  Octobw 
16,  1883,  the  name  of  Uoss  street  was  chang- 
ed by  ordinance  to  "Stuart  street"  Between 
the  time  of  the  filing  of  t^  map  and  the 
acceptance  of  the  proposed  dedication  by  the 
<dty,  the  land  was  indosed  by  a  fence.  No 
property  was  B<dd  in  accordance  with  the 
map,  and  the  land  was  farmed  until  the 
death  of  Mrs.  Mathews  In  1900.  After  that 
It  was  not  cultivated,  and  the  foioe  was  re- 
moved. On  July  11,  iS^  after  the  formal 
aeoqitance  1^^  the  town  of  Berkel^  of  the 
dedlcatltm  of  the  atteets  shown  on  the  map 
of  the  Mathews  tract,  Mary  XX  Matiiews  filed 
a  dedaratlon  of  revocation  by  ^icfa  she 
son^t  to  annnl  her  map  of  1888.  In  this 
document  she  declared,  among  other  things, 
that  **Bald.map  was  filed  moraly  for  the  pur- 
pose ot  convoilaioe  and  for  no  other  or  fur- 
tha  purpose,  and  not  for  the  puri:>08e  of 
dedicating,  or  offer  to  dedicate,  any  street 
delineated  thereupon.**  The  only  qnestlon 
for  OS  to  determine  Is  whether  the  reference 
to  Stuart  street,  In  describing  the  exterior 
boundaries  of  the  assessm^t  district,  was  a 
Bufflcient  compliance  with  section  2  of  the 
act  of  1888.  That  section  prescribes  a  de- 
scription in  the  resolution  of  intention  **spec- 
l^ring  Oie  exterior  boundaries  of  the  dis- 
trict of  lands  to  be  affected,"  etc  The  act 
does  not  indicate  the  sort  of  monuments  or 
measuremoito  to  be  used  in  the  description, 
nor  that  streets,  whether  formally  dedicated 
or  not,  should  be  mentioned  therein;  but, 
assunfng  the  formal  dedication  and  accept- 
ance of  a  street  to  be  necessary  in  order  that 
Its  lines  should  officially  form  any  part  of 
the  exterior  boundaries  of  the  district,  we 
are  of  the  opinion  that  the  resolution  of  in- 
tention in  this  case  was  sufficient.  Between 
the  date  of  the  filing  of  the  map  and  that  of 


the  acceptance  of  the  streets  by  the  dt?, 
nothing  was  done  by  Mrs.  Mathews  to  in- 
dicate a  change  In  her  declared  intention  to 
devote  certain  platted  spaces  to  the  use  of 
the  public  as  streets,  nor  does  It  appear  that 
the  Intervening  rights  of  third  iwrsons  are 
Involved.  The  matter  is  therefore  covered 
by  principles  announced  In  City  of  Los  An- 
geles T.  McCoUum,  166  CaL  149,  103  Pac. 
914,  23      B.  A.  (N.  S.)  378. 

[I]  Appellants  attack  that  part  of  the  reso- 
lution of  Intention  which  dedared  the  pur- 
pose to  open  and  extend  Snyder  av«3ue  "west- 
erly to  the  westerly  boundary  line  of  state 
tide  lands,"  on  the  ground  that  the  owner 
Is  ^titled  to  know,  from  an  InspecUcm  of 
the  resolution  alone,  whether  his  land  Is  af- 
fected. It  was  In  evidence  that  certain  tide 
lands,  commonly  known  as  "state  tide  lands," 
were  situated  within  the  limits  of  the  town 
of  Berkeley.  At  the  trial  a  certified  com 
ot  an  oflldftl  map,  showing  the  western 
boundary  of  said  lands,  was  Introduced  in 
evidence.  WtiBa  it  is  true  that  Uie  orl^nal 
was  intrusted  to  an  offldal  who  was  not 
located  Ini  Alameda  county,  the  mwe  tncim- 
venience  to  whldi  a  jjxaipertr  Iwlder  ml^t 
have  beet  subjected  In  order  Oat  he  might 
have  learned  Oie  exact  location  of  the  west- 
erly line  of  said  lands  does  not  Invalldato 
the  description.  It  was  sufilctent  that  means 
were  available  fbr  making  certain  the  gen- 
eral reference  to  a  well4au»wn  tract  Best 
V.  Wohlford,  144  OaL  T87,  76  Paa  283:  Balrd 
V.  Monroe,  ISO  GaL  671,  88  Pae.  862;  Fox  v. 
Townsend,  162  CaL  68,  ai  Faa  1004,  1007; 
Houghton  V.  Kem  Valley  Bank,  107  Gal 
281,  107  Pac;  113;  Campbell  v.  Shafter,  102 
Gal.  211,  121  Pac.  737;  Kehlet  Be^nan, 
102  Cal.  218.  121  Pac  918;  Forrey  Lantz, 
162  Cal.  399,  122  Paa  1073. 

Other  specifications  of  alleged  error  were 
made  by  appellants,  but,  as  fbey  were  pot 
discussed  in  the  brief  fl^,  we  will  not  re- 
view them  in  detail.  MTe  have  examined 
them,  however,  and  find  them  without  merit 

The  Judgment  is  affirmed. 

We  concur:  HBNSHAW.  J.;  L0BI6AN,  J. 


WOOD  V.  CALAVERAS  COUNTY  et  al. 

(Sac.  1,913.) 
(Sapreme  Court  of  Califoroia.   Dec  26,  1912. 
Rehearing  Denied  Jan.  24.  1913.) 

1.  Schools  aud  Schoox.  Dismiors  (f  St*)— 
OiTT  "School  Distbiot"— iDKirmr— Sepa- 

BATB  FBOM  CiTT. 

A  city  school  district  Is  a  corporation  or  a 
quasi  municipal  corporation,  woicb  is  not 
merged  in  that  of  the  dty,  though  its  territorial 
limits  may  be  coterminous  wiu  tiiose  of  the 

dty. 

[Gd.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent  IMg.  If  88,  40;  Dec. 
Dig.  I  21.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6345-6347;  vol  8,  p.  7786.] 
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2,  SOBOOU  AHD  SCBOOI.  DlBTBICTB  (f  80*)— 

Ooumr  HzoH  Sobool  Disteict  — Terhi- 

TOBT. 

The  fact  that  a  icbool  district  is  called 
a  coant7  high  acbool  district  farnisbes  no  rea- 
son why  it  shonld  not  contain  less  territory 
thim  a  eonntr. 

[Bd.  Note.— For  other  cuesi  see  Schools  and 
School  INstricti,  Cent  Dig.  |  00;  Dee.  Dig.  | 
30.*] 

8.  ScHoou  AND  School  Disnicrs  (t  42*)— 
High  School  Distbict— Estabushueht. 
Under  Pol.  Code.  1  1670,  subd.  20.  as  It 
stood  prior  to  1909,  and  former  section  1671, 
anthoTizing  the  creation  of  high  school  dis- 
tricts in  counties  having  a  county  high  school 
district,  it  was  not  essential  that  the  county 
district  be  dissolved  before  the  formation  of  a 
nnion  high  school  district  out  of  a  portion  of 
the  territory  within  the  county;  and  this  not* 
withstanding  the  formation  oi  union  districts 
might  have  the  effect  of  depriving  the  county 
district  of  a  large  part  of  its  means  of  support 
[Ed.  Note.— For  other  cases,  see  Schools  and 
Scliool  Districts,  Cent,  Dig.  ||  81-85;  Dec. 
Dig:  I  42.«] 

4.  Schools  ahd  School  Districts  (|  154*)— 
HiQH  ScHoou— Statutes — Constbuction— 

"DiSTBICT." 

PoL  Code,  i  1670,  subd.  25,  regulating 
high  schools,  Provided  that  when,  because  ot 
distance  or  of  convenience  in  traveling,  it  Is 
more  convenient  for  pupils  residing  in  any 
high  school  district  to  attend  high  school  in  an- 
other school  district,  the  bigb  school  board  in 
the  latter  district  may  admit  such  pupils  on 
such  terms  as  the  two  boards  may  arrange, 
and  section  1671,  prior  to  the  amendment  in 
1909,  declared  that  all  high  schools  should 
be  open  to  graduates  ot  grammar  schools  of  the 
county,  and  to  all  pupils  of  the  county  who 
could  pass  the  examination  for  admission,  to 
be  conducted  by  the  county  board  of  education 
and  prtndpals  of  the  county  high  school.  Beid, 
that  the  word  "(Ustrict,"  as  used  in  section 
1671,  subd.  2S.  applies  to  territory  to  be  serv- 
ed by  county  high  sdio<ds  as  wdl  as  of  anion 
high  schools. 

gQd.  Note, — For  other  cases,  see  Schools  and 
ool  DistricU,  CenL  Dig.  Sf  826,  327;  Dec 
Dig.  I  154.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2136-2138;  voL  8,  pp.  7639, 
7640,] 

0,  Statutes   (|  96*)  — Taxation  —  Sfkcial 
Taxes — Limitation. 

Taxes  assessed  for  the  support  of  high 
schools  are  special  taxes,  the  assessment  of 
which  the  LesiBlature  has  power  to  limit  to  the 
property  within  the  respective  districts  to  be 
served. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  107;  Dec  Dig.  |  96,*] 

6.  Statutes  (H  73.  96*)— Local  Laws— Tax- 
atioh— Exehftions. 

PoL.  Code,  former  section  1670,  subd.  20^ 
exempting  property  within  union  high  school 
districts  from  taxation  for  the  support  of 
coun^  high  schools,  does  not  violate  Const  art 
4,  i  25,  prohibiting  local  laws  exempting  prop- 
erty from  taxation,  nor  article  1.  }  11^  re- 

Jiuiring  all  laws  of  a  general  nature  to  be  uni- 
ormly  operative. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  li  78,  74.  7S,  ICS.  106;  Dec.  Dig. 
Si  73,  95.*] 

7.  Schools  and  School  Dxbtbiots  (|  106*)— 

INVAUDITT— BSTOPPBL— PBIOB  PATSfENT. 
That  plaintiff,  whose  property  within  a 
union  bigb  school  district  had  been  erroneous- 
ly assessed  for  a  county  high  school,  had  paid 


tbe  tax,  did  not  sstop  Urn  to  thereafter  object 
to  the  validity  of  sneh  coontj  Ugh  school  tax. 

gQd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts.  Cent  Dig,  H  149.  248-2S2; 
Dec  Dig.  I  106.*] 

8.  Schools  and  School  Dxstbiots  (|  28*)— 
HioH  School  Dibtbict— Establibhicpit — 

De  Facto  Disteict. 

Where  a  anion  bigb  school  district  had 
been  established,  trustees  elected,  buildings 
erected,  teachers  employed,  and  taxes  paid  for 
tbe  maintenance  of  the  high  school  therein,  and 
the  same  conducted  generaliy  as  a  doly  or- 

Sanised  district,  it  was  a  de  facto  high  school 
istrlct,  the  existence  ot  which  could  not  be 
collaterally  attacked. 

gSd.  Note, — For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  i  46;  Dec  Dig.  } 
28.*] 

9.  Schools  and  School  Districts  (S  22*)— 
Organization  of  Districts  —  Curative 
Acts. 

PoL  Code.  |  1671,  subd.  11.  providing  that 
the  certificate  of  tbe  county  superintendent 
when  filed  witb  the  county  clerk  showing  the 
establisbment  of  a  high  school,  at  the  expira- 
tion of  tbe  year  shall  be  conclusive  evidence 
that  the  school  was  legally  established,  and 
Pol.  Code  1909,  i  1724.  validatlttg  aU  proceed- 
ings for  the  formation  of  high  school  districts, 
were  valid  curative  acts  caring  defects  in 
proceediogs  for  the  tjrior  OTganisation  ot  a 
union  high  school  district. 

[Ejd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  41;  Dec  Dig.  | 
22.*] 

Department  2.  Appeal  from  Superior 
Court,  CalBTenis  Connty;  A.  I.  MeSorl^, 

Judge. 

Suit  by  Cnrlton  H.  Wood  against  Calaver- 
as County  and  others  to  compel  acc^tance 
of  money  tendered  in  payment  of  his  taxes 
less  an  assessment  for  tbe  support  of  Cala- 
veras County  Hlgb  School.  Judgment  tor 
plaintiff,  and  defendants  appeal.  Affirmed. 

J.  P.  Snyder  and  Snyder  &  Snyder,  all  of 
San  Andreas,  for  appellants.  Frank  J.  Solin- 
sky,  of  San  Andreas,  and  Paul  G.  Moi^  ot 
San  Frandsco,  for  rewondent. 

MSLVIN.  J.  Plalntur  a  zesldeat  wUbln 
Bret  Harte  Hnlm  school  district  Hts 
property,  bdng  wholly  within  said  district* 
was  assessed  for  the  support  of  said  onion 
high  school  and  Utewise  ft>r  the  OalaTwaa 
county  high  BchooL  Deeming  the  lattu  aa> 
sessment  improper,  he  tendered  to  the  tax 
collector  of  the  countar  tlw  ainoiuit  at  Mb  tax 
less  the  sum  demanded  for  county  high. 
Bdiool  purposes.  The  t«dw  being  refosed, 
he  deposited  the  money  so  tendered  in  bank 
to  the  credit  ot  the  tax  collector  and  gave 
notice  to  that  official,  all  In  accordance  with 
section  1500  ot  the  Civil  Cod&  He  then 
brought  this  action  to  have  the  tax  for  the 
support  of  the  county  high  sdwol  declared 
Invalid  and  to  compel  the  tax  collector  to 
accept  the  money  tendered.  From  a  Judg* 
meat  granting  his  prayer,  this  vnieal  1b 
prosecuted. 

Prior  to  the  formation  ot  the  Bret  Harto 
union  hi|^  sduwl  district,  tlie  CalaTeras 


•For  ether  casis  see  same  topic  and  sectloa  HUUBBB  In  Dec  Dig.  *  Am.  Ug.  K«r-N«.  Beriss  A  BiD'r  Xogeses 
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county  hl^  scbool  district  was  formed,  In- 
dadlng,  territorially,  the  whole  of  tbe  county 
of  Calavenis.  AH  of  the  property  within  the 
coonty  was  taxed  for  the  sa^rt  of  that 
district  Appellants  are  of  the  opinion  that: 

(1)  The  exemption  of  the  property  within  the 
Bret  Harte  nnlon  high  school  district  would 
be  a  frand  upon  the  owners  of  the  remaining 
property  of  tbe  county,  and  an  unconstitu<- 
tlonal  confiscation  of  their  property;  that 

(2)  the  people  of  the  Bret  Ha.rte  high  sdiool 
•district  are  estopped  from  questioning  the 
legality  of  the  tax  for  the  county  high 
•chool;  and  (3)  that  the  onion  district  was 
never  legally  formed. 

It  is  conceded  that  tbe  provisions  of  tbe 
PoUtlCBl  Oode  in  existence  at  tbe  time  of  the 
formation  of  the  Bret  Harte  nidon  high 
acbool  district  ezcanpted  tlia  propwty  in  such 
a  district  fnnn  taxatloo  tor  tbe  support  of  a 
county  high  sdiool;  but  ancb  exaiq»tlon  is 
■ttadced  tv  appelUuits  as  being  in  violation 
of  anbdlvisbm  20  of  section  2B,  art  4,  of  tbe 
CODBtltntioD,  wbldi  proUblts  local  laws  ex- 
enipttng  property  from  taxation*  and  sec- 
tion 11  (tf-artlcla  1*  requiring  all  laws  of  a 
general  nature  to  have  a  uniform  operation. 
Prior  to  1000  tbe  law  with  refoenoe  to  the 
estabUahmeut  and  maintenance  of  county 
high  BdwolB  provided  (section  1671  of  tlie 
PoL  Code  as  It  then  stood)  as  follows: 
"Thne  may  be  established  In  any  county  In 
this  state  one  or  more  county  high  schools ; 
provided,  that  at  any  general  or  special  elec- 
tion held  In  said  coun^  after  the  passage  of 
this  act,  a  majority  of  all  tbe  votes  cast  at 
uuKii  election,  upon  tbe  proposition  to  estab- 
lish a  high  school,  shall  be  in  favor  of  es- 
tablishing and  maintaining  such  county  high 
scbool  or  schools  at  the  expense  of  said  coun- 
ty." Appellunts  contend  that  this  language 
involves  the  inclusion  of  tbe  whole  county 
within  the  county  high  scbool  district;  that 
tbe  words  "county  i^b  school"  mean  exact- 
ly what  they  imirart — a  school  for  the  use  of 
the  Inhabitants  of  the  county.  It  will  be 
noted,  however,  from -an  examination  of  tbe 
section,  that  while  tbe  school  Is  to  be  main- 
tained at  the  expense  of  tbe  county,  tbe  stat- 
ute does  not  provide  that  all  of  the  electors 
of  the  county  shall  or  may  participate  In 
the  election,  nor  that  it  shall  be  held  through- 
out the  county.  Former  section  1670,  by 
subdivision  20  thereof,  provided:  "Nothing 
in  this  section  shall  be  construed  as  prevent- 
ing all  of  the  scbool  districts  In  any  county 
from  uniting  to  form  one  or  more  county 
high  schools;  provided,  that  when  any  city, 
incorporated  town,  school  district,  or  union 
high  school  district  sball  vote  to  maintalQ  a 
high  school,  such  territory  shall  be  exempt 
from  taxation  to  support  a  county  high 
school;  and  provided  further,  that  when  any 
city,  incorporated  town,  school  district,  or 
union  high  school  district  shall  establish  a 
h^h  sdiool  prior  to  the  submission  of  the 
pnvositioii  to  eetabUsh  a  county  high  sdiool, 


tbe  electors  of  sudi  city,  Incorporated  town, 
school  district,  or  union  high  school  district 
sball  be  excluded  from  voting  upon  said 
pro]>osltion ;  provided  further,  that  In  coun- 
ties where  one  or  more  city  high  schools,  dis- 
trict high  schools,  or  union  district  high 
schools,  are  maintained,  the  board  of  super- 
visors shall,  upon  the  petition  of  two-thirds 
of  the  beads  of  families  In  a  city  high  school 
district,  union  high  school  district,  and  in 
each  school  district  composing  tbe  union  high 
school  district  or  districts,  if  there  be  more 
than  one  in  the  county,  submit  to  all  the 
qualified  electors  of  the  county  the  question 
of  establishing  and  maintaining  a  county 
high  sdiool,  and  shall  take  sndi  further 
steiw  as  provided  in  section  sixteen  hundred 
and  seventy-one  of  this  act,  relating  to  high 
schools.  If  the  majority  of  all  the  votes 
cast  on  the  proposition  to  estabUsta  a  county 
high  school  are  in  die  affltaiative  the  board 
of  snpnTisors  shall,  upon  the  establlahmait 
of  tbe  same»  dedare  the  high  school  or  high 
schools  existing  In  the  county  at  the  time  of 
the  election  for  a  eounty  high  adiool,  to  be 
lapsed  and  Uw  pnverty  of  sudi  lapsed  hi^ 
school  or  schools  shall  be  hdd  or  sold  by  the 
board  of  superviaors  for  tlie  benefit  of  the 
county  high  acbooL" 

By  the  Sonrth  Bubdivlslon  of  former  sec- 
tion 1671  the  board  of  supervlsora,  in  provid- 
ing for  the  qradal  tax  ther^  authorized, 
was  limited  in  making  tlie  levy  to  "all  of  the 
assessable  property  of  the  county,  except  as 
provided  In  subdivision  twentieth  of  secticm 
one  thousand  six  hundted  and  seventy  of  the 
Political  CodB.**  The  above-quoted  provisions 
Indicate  that  the  L^islature  did  not  intend 
that  a  union  high  school  district  should  be 
taxed  for  tbe  support  of  its  own  scbool  and 
for  the  maintenance  of  another  school  with- 
in the  county.  The  two  kinds  of  districts  did 
not  differ  materially  in  the  manner  of  for- 
mation. One  was  governed  by  the  county 
board  of  education  and  the  other  by  a  dis- 
trict board ;  but  there  was  and  is  no  essen- 
tial difference  In  tbe  manner  of  their  amduct 
and  control. 

[1]  It  has  been  held  that  a  city  school  dis- 
trict .Is  a  corporation  of  a  quasi  municipal 
character,  and,  though  its  territorial  limits 
may  be  actually  coterminous  with  those  of  a 
city,  its  Identity  is  not  thereby  lost  nor 
merged  in  tbat  of  tbe  city.  Los  Angeles 
School  District  v.  Longden,  US  CaL  381,  83 
Pac.  246;  Hancock  v.  Board  of  Education, 
140  Cal.  561,  74  Pac.  44. 

[2]  So  it  may  be  said  with  equal  force 
that,  because  a  district  Is  called  a  "county 
high  school  district"  that  fact  furnishes  no 
reason  why  it  should  not  contain  less  than 
the  territory  of  one  county.  It  Is  evident 
from  tbe  provisions  of  tbe  law  as  It  stood  at 
the  time  of  the  creation  of  the  Bret  Harte 
union  hl^  school  district,  and  partlculariy 
subdivision  20  of  section  1670  of  tbe  Polit- 
ical Code  above  quoted,  that  tbe  Legialatura 
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contemplated  the  existence  of  a  ooonty  high 
school  and  other  kinds,  Including  unlcm  high 
RCfaoola,  In  the  same  connty  at  the  same  time. 

[3]  The  contention  Is  made  that  there 
should  have  been  a  dissolution  of  the  coun- 
ty high  school  district  prior  to  the  formation 
of  the  union  district  and  that  a  school  dis- 
trict In  the  territory  of  an  estabUabed  high 
school  district  may  not  seek  to  enter  another 
high  school  district  until  after  Its  withdraw- 
al fr<»n  the  district  with  which  it  was  for- 
merly connected.  Moorpark  School  Dlst  v. 
Reynolds,  13  Cal.  App.  171.  109  Pac.  149,  Is 
cited  In  this  behalf.  The  court  In  that  case 
was  considering  the  sufficiency  of  certain  pe- 
titi<ms  filed  by  residents  of  school  districts 
for  the  formation  of  a  hew  union  high  school 
district,  and  It  was  h^d  that,  as  one  of  these 
districts  was  already  in  a  union  high  school 
district,  it  could  not  come  into  a  new  union 
hl^  sciiool  district  But  there  is  no  method 
provided  by  law  for  the  formal  withdrawal 
of  a  school  district,  as  such,  from  a  county 
high  school  district  Therefore  that  case  is 
not  in  point  here.  It  has  been  h^d  that  ter- 
ritory may  pass  from  a  union  high  school 
district  othwwise  than  by  formal  withdraw- 
al, namely,  by  operation  of  law  when  such 
territory  Is  annexed  to  an  Incorporated  dty. 
Franklsh  r.  Goodrich,  U7  OaL  614,  106  Pac 
685.  TbB  vliole  matter  Is  one  of  leglslatiTe 
control,  and  the  Legislature  has  dearly  pro- 
vided for  the  formation  of  a  union  high 
school  district  within  a  county  where  a  coun- 
ty Ugh  school  exists,  In  Hn^es  t.  Bwing, 
9S  CaL  417,  28  Fee.  1067,  the  court  was  eon- 
stda4ng  tiie  mattw  of  a  tax  levy  upon  ttM 
property  In  a  school  district  the  limits  of 
which  had  bem  changed  between  the  time  of 
an  election  by  which  a  certain  sum  was  Toted 
for  sdiool  purposes  and  the  levy  of  fbe  tffx 
to  raise  said  funds.  It  was  held  that  proper^ 
ty  In  the  old  but  not  Included  in  the  new  dis- 
trict was  not  subject  to  the  burden  of  a  tax. 
In  the  course  of  the  opinion  the  foUowlng 
langaage,  which  is  applicable  to  the  case  at 
bar,  was  used:  'The  poww  to  Change  the 
boundaries  of  the  district  as  wdl  as  to  define 
them  in  the  first  instance,  is  of  legislative 
origin,  and,  whether  exercised  immediately 
by  the  L^islatnre  or  mediately  by  a  board 
of  supervisors — ^the  local  Legislature — is, 
whenever  exercised,  a  l^slative  act  It  Is 
well  settled  that  the  Legislature  has  the  pow- 
er to  make  such  changes,  and  that  in  the  ex- 
ercise of  this  power  it  may  make  such  pro- 
vision respecting  the  property  and  obligations 
of  the  corporation  as  It  may  deem  equitable 
or  proper,  and  that  its  action  in  this  respect 
is  conclusive.  It  is  also  well  settled  that 
when  the  boundaries  of  such  corporation 
are  changed,  either  by  forming  a  new  corpo- 
ration out  of  the  territory  of  the  original  one 
or  by  transferring  a  portion  of  the  territory 
to  another  corporation,  In  the  absence  of  any 
provision  on  the  subject  the  old  corporation 
will  be  entitled  to  all  the  property  and  be 


solely  liable  for  all  the  obligations,  and  that 
the  toTitory  taken  therefrom  will  not  be  en- 
titled to  any  of  the  corporate  property  or  lia- 
ble for  any  of  the  obligations  of  the  old  cor- 
poration." Counsel  for  appellants  earnestly 
protest  that  the  power  of  school  districts 
within  a  county  to  carve  out  new  union  high 
school  districts  being  conceded,  a  situation 
might  arise  wherry  the  territory  remaining 
might  be  too  small  and  too  poor  to  continue 
in  operation  the  original  county  hlgA  sdiooL 
That  however,  is  a  matter  of  lecislatlTe 
rather  than  Judicial  concern. 

[4]  The  principal  argument  of  appeUanta 
against  the  constitutionality  of  the  sections 
under  review  is  based  npon  the  statemoit 
that  the  county  high  school  was  and  is  kept 
open  for  the  benefit  of  the  Inhabitants  of  the 
entire  connty,  and  that  therefore-  the  prop- 
erty In  said  county  should  be  subject  to  tax- 
ation for  its  support  It  Is  true  that  prior 
to  the  amendments  of  190a  the  ninth  subdi- 
vision of  section  1671  of  the  Political  Code 
contained  this  language:  "All  county  high 
schools  shall  be  open  to  the  admission  of 
graduates  holding  diplomas  from  the  gram- 
mar schools  of  the  county,  and  to  all  pupils 
of  the  county  who  can  pass  the  examination 
for  admission.  The  examination  for  admie- 
sion  shall  be  conducted  by  the  count?  board 
of  education  and  the  principal  of  the  county 
high  schooL"  This,  however,  was  mere^  a 
declaration  of  the  scholastic  requirements  for 
admlssira  to  a  connty  hlg^  sdiool.  Tta  mat- 
ter of  attendance  vras  regulated  elaewberie, 
for  snbdivisioii  2S  of  section  1870  of  Che  Po- 
litical Code  warn  as  follows:  "When,  in  cod- 
sequence  of  distance  or  of  convenience  in 
traveling,  It  Is  more  convenient  fdr  pupils 
residing  In  any  Ugb  school  district  to  attend 
the  high  sdiool  In  another  high  sdiool  dis- 
trict the  high  school  board  of  the  latter  dis- 
trict may  admit  such  pupils  to  the  hlgb 
school  in  their  district  upon  such  terms  as 
the  two  boards  may  arrange."  This  proriirioQ 
has  been  practically  retained  In  section  ITCl 
of  the  Political  Code  adopted  in  1900.  We 
can  find  no  reason,  either  in  the  former  or 
the  presrait  statutes  applicable  to  high 
schools,  why  the  word  "district"  as  used 
therein,  did  not  apply  to  territory  to  be 
served  by  county  high  schools  as  well  as  by 
union  high  schools. 

[i,  I]  The  taxes  for  the  support  <rf  schools 
are  in  their  nature  special  taxes,  and  the 
L^ialatnre  has  the  power  to  limit  their  as- 
sessment to  the  property  within  the  respec- 
tive districts  to  be  served.  Chlco  High 
School  Board  v.  Board  of  Supervisors,  118 
Cal.  119.  50  Pac.  275;  Brown  v.  Viaalia,  141 
Cal.  380,  74  Paa  1M2.  In  People  v.  Lodl 
High  School  District  124  Cal.  700,  57  Pac. 
6^,  this  court  said:  "It  is  within  the  power 
of  the  Legislature  to  constitute  these  schools 
and  to  provide  for  their  support  by  methods 
difFerent  from  those  adopted  for  like  par- 
poses  as  to  other  schools."   And  again.  In 
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Hnghea  r.  Bwlns,  anpra:  "It  would  be  dlffl- 
cnlt,  upon  principle,  to  npbold  the  validity  of 
a  tax  ui>oii  property  which  1b  without  the 
district  to  be  benefited  by  tbe  expenditure  of 
the  mon^B  bo  to  be  raised."  We  are  satis- 
fied that  the  statates  exempting  property 
within  nnion  high  school  districts  from  tax- 
ation for  the  support  of  county  high  schools 
were  coutltational  and  that  tiie  decision  of 
the  superior  court  based  upon  them  was  cor- 
rect. 

[7]  The  people  within  the  Bret  Harte  nn- 
loo  bi^  school  district  were  not  estopped  to 
dov  the  TaUdlty  of  tiie  tax  in  qoestlon.  No 
vedUa  facts  eonstttntlng  estoppel  are  plead- 
ed, and  the  general  drcomstance  that  the 
tax  had  beoi  paid  formerly  without  protest 
was  not  sufficient  to  prevent  plaintiff  from 
denying  its  Tali(Ut7>  It  was  void  and  eonld 
not  be  cured  4y  the  application  of  the  doc- 
trine of  esti^ipeL  BalBCh  t.  City  and  Ooobt 
t7  of  San  FnmdBCO.  80  OaL  9,  22  Pac.  22; 
Iiokens  Nye.  156  CaL  606.  106  Pac.  088. 
36  Z..  B.  A.  (N.  8.)  244,  20  Ann.  Oas.  108. 

[t,  •]  The  final  contention  of  appellants  Is 
that  the  Bret  Harte  union  high  sdiool  dl8< 
trict  has  no  legal  existence  because  of  the 
failure  of  those  seeking  to  create  It  to  com- 
ply with  all  the  requirements  of  the  law. 
There  are  two  complete  answers  to  this  ob- 
jection to  the  recognition  of  the  district 
The  first  is  that  the  existence  of  the  union 
district  as  a  de  facto  high  school  district 
cannot  be  attacked  collaterally.  Hancock  t. 
Board  of  Education,  140  Gal.  060,  74  Paa 
44.  The  second  answer  Is  that  the  Legisla- 
ture has  passed  validating  or  curative  acts 
making  unquestionable  the  legal  existence  of 
districts  which  have  been  operating  as  such. 
There  Is  no  question  in  the  present  case  of 
the  facts  that  in  the  Bret  Harte  district  Its 
trustees  had  erected  school  buildings  and 
employed  teachers  and  Its  inhabitants  had 
paid  taxes  for  the  maintenance  of  the  high 
school  and  that  it  had  been  conducted  gen- 
erally as  a  duly  oi^anlzed  high  school  dis- 
trict. There  was  evidence  that  the  superin- 
tendent of  schools  had  properly  certified  the 
result  of  the  election  by  which  the  inhabit- 
ants of  the  school  districts  included  within 
the  Bret  Harte  district  had  voted  to  estab- 
lish said  onion  high  school  district  Subdl- 
Tialon  11  of  old  section  1671  of  the  Political 
Ciode  iHwrided:  "The  certificate  of  the  coon- 
tj  mperlntendent  mentioned  In  snbdlvldon 
four  of  sectlim  one  thousand  six  hundred 
and  serenty  of  Oie  Political  Gode  when  filed 
with  the  county  deifc,  when  the  result  of  the 
eleetkm  as  therein  declared  i>  In  favor  of 
the  establishment  of  the  high  Bchool,  shall  at 
the  explraUom  of  one  year  flrom  the  date  of 
such  filing  be  conclusive  evidence  that  such 
high  sdiool  district  and  hl|^  sdiool  has  been 
legally  establlriied."  The  language  of  sec- 
tion 1724  of  the  Political  God^  adopted  in 


1909,  contains  a  broader  provision  as  fol- 
lows: "All  proceedii^  for  the  formation  and 
organisation  of  high  school  district^  and  the 
establishment  of  county,  city,  city  and  coun- 
tyi  union,  joint  union  and  district  high 
schools,  had  prior  to  the  taking  effect  of  this 
section,  are  hereby  validated  and  declared 
legal,  and  said  high  school  districts  and  high 
schools,  and  any  other  high  school  districts 
which  have  been  acting  as  such  for  more 
than  one  year  previous  to  the  taking  effect 
of  this  section,  are  her^y  declared  to  be 
legally  formed,  oi^anized  and  established." 
Sudi  curative  acts  have  been  held  valid. 
People  T.  School  Dlst.  101  CaL  661,  86  Pac 
119 ;  Board  of  Education  v.  Hyatt.  162  OaL 
019.  9S  Pac.  117;  People  v.  Pacific  Grove, 
etc.  Dlst.  11  Oal.  App.  218.  104  Pac.  686. 

For  the  reasons  above  set  forth,  the  judg- 
ment Is  affirmed. 

We  concur:  HBNSHAW.J.;  LOBIOAN.J. 


OPTY  or  SIERRA  MADRB  v.  LEHMER 

et  at    (Civ.  1,203.) 
(District  Court  ^  Appeal,  Second  District. 
Califomia.   Nov.  16.  1912.) 
MunoiPAi.  CoBPOBATions  ({  162*)  —  Citt 

TbEASUBXS— COKPENSATIOn . 

Under  Municipal  Corporation  Act  (Hen- 
Ding's  Gen.  Iaws,  p.  907)  1  876.  providing  that 
a  dty  treasurer  shall  be  allowed  1  'per  cent  on 
all  moneys  received  and  paid  by  bim  as  such 
treasurer,  such  percentage  Is  to  be  computed 
ouiy  on  the  amount  paid  ont  by  hhn  from  that 
which  has  been  received. 

[Ed.  Note.— For  other  coses,  see  Municipal 
CorporatioDH,  Cent  Dig.  H  807-867,  SOOTS^ 
374;  Dec.  Dig.  «  162.«]  .       p  . 

Appeal  from  Superior  Court;  Los  Angeles 
County;  3.  D.  Murphey,  Judge. 

Action  by  the  City  of  Sierra  Madre  against 
F.  a  Lehmer  and  others.  Judgment  for 
plaintilE,  and  defendants  appeal.  Affirmed. 

Shaw  &  Stewart,  of  Los  Angeles,  for  ap- 
pellants. Charles  0.  M(mtgomery,  of  Sierra 
Bfadre^  tot  resiHmdent 

SHAW,  X  The  facts  presented  by  the  rec- 
ord herein  are  identical  with  those  involved 
in  the  case  of  City  of  Corona  v.  Merrlam  et 
aL.  128  Faa  768;  ClvU,  No.  1.190,  an  opinion 
in  which  was  filed  In  this  court  October  26, 
1912. 

In  each  case  the  action  was  one  prosecut- 
ed by  the  city  against  its  treasurer  to  recov- 
er tnm  him  and  his  sureties  moneys  retain- 
ed by  him  and  daimed  as  compensation  for 
services  as  such  dty  treasurer.  In  the  Co- 
rona Case  the  claim  of  the  treasurer  was 
based  upon  an  ordinance  providing  that,  in 
addition  to  a  salary  of  $10  per  month,  he 
should  receive  "one  per  cent  on  all  moneys 
received  and  paid  ont  by  him  as  treasurer." 
In  the  case  at  bar  the  claim  of  the  treas- 
urer, in  the  absence  of  an  ordinance  fixing 
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his  compouatlon,  Is  based  upon  section  876 
of  the  Hnnlcipal  O6rporation  Act  (Homtng's 
Oen.  Lam,  p.  SOT),  which  prorldes  that  he 
"shall  be  allowed  one  per  centum  on  all 
moneye  recelTed  and  paid  him  as  such 
tzeasQier.*' '  It  thus  appears  that,  except  In 
the  one  case  the  compensation  is  fixed  by 
ordinancef  while  in  the  other  It  Is  fixed  by 
statute,  the  i^mlsloiis  are  identical.  In  each 
case  the  treasurer  Insisted  that  by  virtue 
of  the  provlsionB  quoted  ha  was  entitled  to 
1  per  cent  not  only  upon  the  amount  of 
monev  recelTed  by  him  as  treasnrer,  but  a 
like  percentage  upon  the  amount  paid  out, 
while  the  claim  of  the  cities  was  that  the 
percentage  should  be  computed  upon  the 
amount  paid  out  by  him  from  that  which  he 
had  received. 

In  the  case  at  bar  the  trial  court  accepted 
the  latter  ^w,  which  is  in  accordance  with 
the  opinion  of  this  court  roidered  In  the 
case  of  City  of  Corona  r.  Herrlam  et  al., 
supra.  Upon  the  authority  of  that  case,  the 
facta  presented  being  the  same,  the  Judg- 
m^t  from  which  defendants  aroeal  must  be, 
and  is,  affirmed. 

We  concur:  ALLEN,  P.  X;  JAMBS,  J. 


BBIGGS  T.  HALL.   (CIt.  97&) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Not.  14,  1912.) 

1.  Appeal  and  Baaoa  (I  SS^^h-Monon  tob 
New  Tbzai<— Setting  Aside  Obdeb. 

Only  In  rare  instances  and  upon  Tery 
strong  grounds  will  the  Supreme  Court  set 
aride  an  order  granting  a  new  trial,  and  other 
grounds  for  supporting  sncb  an  order  than  those 
mentioned  tiierefn  may  be  considered,  except 
tl^t  the  trial  coart  may  Itmft  Its  order  so  as  to 
exclude,  as  ground  for  its  action,  the  insufficien- 
cy of  Uie  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Cent  Dig.  SI  3406-3434;  Dec  Dig.  S 
856.*] 

2.  Brokees  (H  88*)  —  Misleading  Instboc- 
noNs. 

An  instruction  that,  if  the  owner,  in  breach 
of  his  agreement  sold  his  property  for  leas  than 
$13,000,  the  agent  was  entitled  to  his  commis- 
sion was  misleading  so  as  to  call  for  a  new 
trial,  where,  after  the  sale  of  the  land,  a  rebate 
to  the  purchaser  was  made  by  the  owner  in  con- 
sequence of  a  survey  having  shown  a  shortage 
of  half  an  acre ;  the  question  being  whether 
the  land  was  sold  for  ¥13,000. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  18  121-130 ;  Dec.  Dig.  {  88.»] 

8.  New  Tbial  ({  71*)— Verdict— Cokclusive- 

ress — conexjctino  evidence. 

The  Judge  is  not  bound  by  the  verdict  of 
the  Jury  where  there  Is  a  conflict  la  the  evi- 
dence in  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  144,  145;  Dec  Dig.  f  71.*] 

4.  Evidence  ({  317*) — Heabsat— Statements 
bt  pubchassb  to  aoent. 

In  an  action  by  an  agent  for  commissions 
on  the  ground  that  the  owner  had  sold  for  less 
than  the  minimum  agreed  in  his  contract,  pro- 
viding that  in  such  a  case  he  would  pay  the 
agent  a  commission,  testimony  of  the  agent  that 


purebaaer  bad  said  to  faira  Oiat  he  would 
have  bought  the  place  fnan  him.  but  had  done 
better  in  doUan  and  cents,  wasinadmlBSible  as 
hearsay. 

[Ed._Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1174-1192;  Dec  big.  |  817.*J 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty: Thos.  C.  Denny,  Judg& 

Action  by  H.  Brlggs  against  A.  J.  Hall. 
Verdict  for  plalntiflC,  and,  from  an  order 
grantli^  defendant's  motion  for  a  new  trial, 
plaintiff  i^peals.  Affirmed. 

T.  J.  Butts,  of  Santa  Rosa,  and  L.  G. 
Scott;  of  Sebastopol,  for  appellant  Ferris 
&  Libby,  of  Sebastopol,  for  respondokt 

BUBNBTT,  J.  ThU  is  an  appeal  from  an 
order  granting  defendaut's  motion  for  a  new 
trlaL  The  action  was  brought  to  recover  an 
agent's  commission  for  the  sale  of  real  prop- 
erty. The  Jury  found  In  favor  of  plaintiff, 
and  the  court  awarded  a  new  trial,  making 
the  following  order:  "In  this  action  a  new 
trial  is  ordered  upon  the  ground  that  instruc- 
tion Na  6,  aa  well  as  other  instructions  to 
the  same  point,  is  not  covered  by  the  Issues 
raised  In  the  pleadioga  It  was  also  error  of 
the  court  to  admit  evidence  on  that  point,  but 
the  court  was  of  the  opinion,  when  it  admit- 
ted the  evidence  and  gave  the  instructions, 
that  there  was  a  count  In  the  complaint  that 
permitted  It  so  to  do," 

[13  It  has  been  said  that  "it  Is  only  In  rare 
Instances  and  ujwn  very  strong  groimds  that 
the  Supreme  Court  will  set  aside  an  order 
granting  a  new  trial."  Qulnn  v,  Kmyon,  22 
OaL  82.  It  Is  also  true,  aa  stated  in  Slorgaa 
V.  Robinson  Co.,  157  Cal.  352,  107  Pac  697, 
that,  "Even  though  the  order  declare  in 
terms  that  the  motion  Is  granted  for  one  or 
more  reasons  only,  the  appellate  court  is  not 
precluded  from  conslderlDg  any  other  assign- 
ment upon  which  the  motion  should  have 
been  granted.  Kanffman  v.  Maler,  94  Cal. 
269  [29  Pac.  481, 18  L.  R.  A.  124].  ThIa  rule 
is  subject  to  the  one  limitation  that  the  trial 
court  may  limit  its  order  granting  the  mo- 
tion so  as  to  exclude,  as  a  ground  for  its  ac- 
tion, the  Insufficiency  of  the  evidence  (Wela- 
ser  V.  Southern  Pacific  By.  Ca,  148  CaL  426 
[83  Pac.  439,  7  Ann,  Gas.  636]),  but  such  ex- 
clusion, to  be  efCectual,  must  be  declared  ia 
the  order  itself.  TVelsser  v.  Southern  Pacific 
Co.,  14S  Cal.  426  183  Pac.  439,  7  Ann.  Cas. 
636];  Ben  Lomond  Wine  Co.  v.  Sladky,  141 
Cal.  619  [75  Pa&  332];  Newman  T.  Overland 
Pac.  Ry.  Co.,  132  Cal.  73  [64  Pac.  IIO]." 

In  the  notice  of  motion  for  a  new  trial,  and 
In  the  "statement  to  be  used  on  said  moUm," 
are  found  specifications  of  error  In  ration 
to  rulings  of  the  court  in  admitting  evidence, 
the  insafllclMicy  of  the  evidence  to  support 
the  Ttt-dict,  and  the  giving  of  Tarlona  instruc- 
tions to  the  Jury.  We  may  constdw  any  of 
these  assignments  with  the  exception,  possi- 
bly, of  the  insufficiency  of  the  evidence.  We 
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speak  of  tbe  last  wltb  some  hesitancy,  be- 
cause of  the  declaration  made  In  Newman  r. 
Overland  Pac.  Ry.  Co.,  132  Cal.  74,  64  Pac. 
110,  that  "when  this  Is  made  one  of  the 
grounds  of  the  motion,  although  other 
gronnds  are  also  presented,  if  the  order  does 
not  by  direct  language  exclude  this  from  the 
grounds  upon  which  tbe  motion  Is  granted, 
It  will  be  assamed  that  It  was  one  of  tbe 
grounds  for  making  tbe  order,  and  the  order 
will  accordingly  be  affirmed."  In  the  case  at 
bar  the  said  ground  Is  not  "by  direct  lan- 
gnage"  excluded,  but  only  by  implication.  If 
It  ia  to  be  held,  therefore,  that  this  ground 
must  he  ctnuddered  unless  expressly  esmluded 
by  the  teraw  of  the  order,  und«r  the  admis- 
sion of  appellant  that  ttie  evidence  was  con- 
fltetlnff,  w«  would  be  constrained  to  affirm  the 
order  1^  Tirtne  of  the  doctrine  announced  in 
the  Newman  Case  that  "the  rule  is  fully  es- 
tablished that  the  superior  court  is  not  only 
authorised,  but  that  it  is  its  duty,  to  grant 
a  new  trial  whenever.  In  Its  opinion,  the  evi- 
dence upon  which  tlie  former  dedslon  was 
made  was  lusufflctoit  to  justify  that  decision. 
Its  action  in  granting  a  new  trial  upon  this 
gnnmd  la  so  far  a  matter  within  its  dlscre- 
tion  that.  If  there  is  any  appreciable  conflict 
fn  tbe  evidence.  It  i»  not  open  to  review  In 
this  court'*  But  conceding  that  this  spedfl- 
catlon  must  be  disregarded,  does  there  re* 
main.' a  legal  ground  for  sustaining  the  ac- 
tion of  the  court? 

12]  Tbe  aforesaid  Instruction  was  as  fol- 
lows: "Defendant  contracted  with  Lyman  & 
Brings  that  he  would  not  offer  his  lands  tot 
a  less  price  than  that  listed  with  said  Ly- 
man ft  Briggs,  and  this  part  of  the  Contract 
is  binding  up<m  him,  and  by  reason  thereof 
defendant  will  not  be  permitted  to  sell  his 
lands  for  a  less  price  while  the  said  contract 
is  In  force  and  while  said  Lyman  &  Brif^ 
were  attempting  to  negotlato  the  sale  thereof, 
either  by  himself  or  through  anotber  agency, 
and  thereby  deprive  the  said  Lyman  & 
Briggs  or  their  assigns  out  of  the  commis- 
sion contracted  to  be  paid;  therefore,  If  you 
find  that  the  defendant  did  sell  bis  lands  for 
a  price  less  than  $13,000,  without  the  consent 
of  said  Lyman  &  Briggs,  while  their  contract 
was  in  force,  said  Lyman  &  Briggs  will  have 
earned  their  6  per  cent  commissioD,  as  pro- 
vided in  said  contract,  and  plaintiff  will  be 
entitled  to  a  Judgment  for  the  sum  of  $650." 
We  do  not  think  it  can  be  said  that  this  In- 
struction was  erroneous  for  the  reason  as- 
signed by  the  court  The  complaint,  consid- 
ered in  connection  with  the  contract  of  agen- 
cy, which  was  attached  as  an  exhibit,  was 
comprehensive  enough  to  admit  evidence  of 
a  sale  made  by  tbe  owner  for  a  price  less 
than  $13,000,  and  no  separate  count  was  re- 
quired to  cover  this  partlcnlar  feature.  Hat- 
lock  T.  Jaudin,  34  Cal.  174;'  Rucker  v.  Hall, 
ICS  CaL  426,  38  Pac.  962.  But  manifestly 
we  are  not  controlled  by  the  reason  assigned 
tfj  the  court  Admitting  the  instruction  to 
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be  within  the  Issues,  and,  moreover,  to  em- 
body a  correct  legal  principle,  still  there  Is 
force  in  respondent's  contention  that  the  jury 
were  likely  to  make  an  erroneous  application 
of  the  instruction  by  reason  of  the  fact  that, 
after  the  sale  was  consummated,  a  rebate  to 
the  purchaser  was  made  by  the  owner  In 
consequence  of  a  survey  having  shown  that 
there  was  a  half  acre  less  of  land  than  was 
estimated.  "The  test  of  an  instruction  Is  not 
whether  the  Instruction  was  erroneous  but 
whether  It  was  misleading."  Hayne,  New 
Trial  and  Appeal,  {  122;  People  v.  Maughs; 
149  Cal.  253,  86  Pac.  187.  If  instructions, 
correct  as  abstract  propositions,  may  havf^ 
misled  the  Jury,  a  new  trial  may  be  granted. 
Hirschberg  v.  Strauss,  64  Cal.  272,  28  Pac. 
235;  In  re  Calkins,  112  Cal.  296,  44  Pac.  577. 

Defendant's  theory  at  the  trial  was  that 
the  land  was  sold  for  $13,000  through  anoth- 
er agency  than  plaintlfTs  assignor,  while 
plaintiff  relied  principally  upon  the  position 
that  the  owner  had  sold  for  less  than  the 
price  fixed  in  the  contract  of  agency. 

[3]  It  Is  admitted  by  appellant  that  "upon 
that  point  there  was  a  conflict  in  the  evi- 
dence," but  It  Is  contended  that  "the  Jury 
passed  upon  tliat,  and  the  jury  were  the  sole 
judges  of  the  fact,  and  it  Is  not  gronnds  for 
a  new  trial."  As  to  this,  appellant  to  clearly 
in  error,  as  tbe  trial  Judge  Is  not  bound  by 
the  verdict  of  the  Jury  where  there  is  a  con- 
flict In  the  evidence.  Green  v.  Soule,  145  Cal. 
96,  78  Pac.  837.  Bnt  the  point  we  desire  to 
emphasise  to  the  importance  of  the  question 
whether  tbe  land  was  sold  for  less  than  $13,* 
000^  Aa  we  have  seen,  the  owner  agreed  not 
to  sell  It  for  less  than  that  while  the  contract 
of  agency  was  In  force.  He  reserved,  however, 
the  privU^e  of  selling  it  tat  $18,000;  hut, 
If  he  did  so  without  the  intervention  of  plain- 
tUTa  assignors,  be  was  to  pay  the  agents  a 
commission  of  2  per  cent  Hto  contoitlon  be- 
ing that  he  sold  the  land  for  tbe  full  pricb 
without  any  participation  on  the  part  of  said 
agents,  he  claimed  that  he  owed  them  said  2 
per  cent  instead  of  6  per  cent,,  as  demanded 
by  them.  It  iM  apparent,  of  course,  that  the 
question  whether  he  made  a  deduction  would 
be  unimportant  If  the  evidence  were  con- 
clusive that  the  sale  was  made  through  the 
agency  of  plaintiff's  assignors,  but  It  Is  ad- 
mitted by  appellant  that  as  to  thto  there  was 
a  conflict  in  tbe  evidence.  It  was  vltolly  Im- 
portant, therefore,  that  the  consideration  as 
to  the  price  for  whldi  the  land  was  actually 
sold  by  the  owner  should  be  properly  present- 
ed to  the  Jury.  In  thto  connection  we  may 
call  attention  to  the  fact  that  the  court  ad- 
mitted Improper  evidence  bearing  upon  this 
question,  and  It  is  quite  likely,  In  view  of  said 
instruction  No.  6.  that  said  evidence  tatty 
have  determined  the  result  in  t&vor  of  a^ 
pellant, 

[4]  The  plaintiff  was  permitted  to  testify, 
over  objection,  to  a  conversation  that  he  had 
with  the  pnrdiasOT  after  tbe  latter  bad 
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agreed  to  boy  the  property  and  made  a  de- 
ptMit,  In  which  connection  "he  said  he  would 
Uke  to  have  bonght  the  place  from  na,  but  he 
done  a  little  better  In  dollara  and  centa." 
This  conversation,  as  Is  apparent.  Is  not  di- 
rected to  any  efforts  made  by  the  agents  to 
secure  a  purchaser,  bnt  the  testimony  Involv- 
ed a  hearsay  declaration  that  might  have 
been  considered  by  the  Jury  as  evidence  of  a 
sale  for  lees  than  $18,000,  to  tta  prejudice  of 
respondent 

As  the  record  appears,  we  cannot  say  that 
there  is  no  legal  warrant  for  the  order  of  the 
trial  court  granting  a  new  trial,  and  the  or- 
der Is  therefore  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  HABT,  J. 


DOUGHERTY  v.  CLARKE  et  aL 
(Civ.  1,084  (S.  P.  6.423].) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.  Nov.  12,  1912.    Behearinf  De- 
nied by  Supreme  Court  Jan.  l(^  1818.) 

SoBooua  Avn  School  Dmnora  (|  146*)— 
BvioBNaB— BupLonfEiiT  or  School  Teach - 

EBS. 

In  an  action  by  a  teacher  against  a  school 
district,  evidence  htU  to  warrant  a  finding  that 
there  was  no  contract  of  employment 

gSd.  Mote.— E'er  other  eases,  see  Schools  and 
ool  DUtrieta,  Cent  Dig.  H  816-817;  Dec. 
Dig.  I  145.«3 

Appeal  from  Superior  Court,  Alameda 
County;  P.  B.  Ogden,  Judge. 

Action  by  Alice  Dougherty  against  J.  W. 
Clarke  and  others.  Judgment  for  defendants, 
and  plalutUT  appeals.  Affirmed. 

Costello  &  Costello,  Frank  H.  Gould,  and 
Vincent  Surr,  all  of  San  Francisco,  for  ap- 
pellant William  H.  Donahue,  Dlst.  Atty., 
W.  H.  L.  Hynes,  Asst.  Dlst.  Atty.,  and  Walter 
J.  Burpee,  Deputy  Dlst  Atty.,  all  of  Oakland, 
tat  respondents. 

HAIXi,  J.  This  Is  an  appeal  from  a  judg- 
ment in  favor  of  defendants  and  the  order 
denying  plalntlfTs  motion  for  a  new  trial. 

The  action  was  brought  by  plaintiff  to 
recover  one  year's  salary  as  upon  a  contract 
of  employment  as  a  school  teacher.  The  de- 
terminatkm  of  the  appeal  depends  upon 
whether  or  not  the  evidence  is  sufficient  to 
support  the  ^dings  of  the  court  that  there 
was  no  contract  of  employment  between  the 
board  of  school  trustees  and  the  plaintiff  in 
this  action.  We  have  carefully  examined  the 
record  before  us,  and  are  of  the  opinion  that 
there  la  saffldent  evidence  In  the  record  to 
support  the  finding  of  the  trial  court  There 
c^talnly  la  a  decided  conflict  In  the  evidence 
as  to  wbat  took  place  at  the  board  meeting 
<nt  the  nl|^  of  Aagnat  Sd,  vhen  plaintiff 
datana  she  was  offered  the  employment  and 
accq;>ted  the  same.  The  minutes  of  the  meet- 
ing on  their  face  lend  strong  support  to  the 


claim  of  plaintiff;  but  oral  testimony  was 
also  Introduced  which.  If  true,  shows  that 
she  did  not  then  accept  the  employm^t  The 
testimony  given  by  plaintiff  upon  the  one 
hand,  and  the  witnesses  for  defendants  on 
the  other,  is  in  hopeless  conflict  as  to  wh&t 
occurred  subsequently  to  August  3d  bearing 
upon  the  question  as  to  whether  or  not  she 
ever  aec^ted  the  position  offered  her  by  the 
board.  The  evidence  was  sufficient  to  justify 
the  trial  court  In  finding  that  she  never 
brought  it  to  the  knowledge  of  the  board 
that  she  had  accepted  or  would  accept  the 
offer  the  board  bad  made  her,  and  that  there 
never  was  any  meeting  of  minds  between  the 
board  and  the  plaintiff  such  as  would  culmi- 
nate In  a  contract  of  employment  It  Is  with- 
out dispute  that  the  board  only  offered  ber 
a  position  to  teach  a  mixed  class  of  the 
sixth  and  eighth  grades.  There  Is  evldoice 
that  she  positively  refused  to  accept  anything 
other  than  a  dasa  of  the  eighth  grade.  This 
statement  she  made  as  late  as  August  8th 
to  one  member  of  the  board.  It  may  be 
that  she  did  intend  to  accept  the  position 
offered  her,  but  her  conduct  was  such  as  to 
justly  the  board  in  the  belief  that  she  had 
determined  not  to  accept  It  Tlie  board  finally 
onployed  another  pwson  to  teach  the  dasa, 
of  which  action  they  pronwOj  notifled  plain- 
tiff. 

The  Judgment  and  order  must  be  affirmed, 

and  it  Is  so  ordered. 

We  concur:  LEKNON.  P.  J.;  KEBBI- 
OAN.  J. 


OLCOVICH  V.  GBAND  TRUNK  BY.  CO.  OP 
CANADA.   (Civ.  1,051.) 

(District  Court  of  Appeal,  First  Distriet,  Oal- 
ifomia.   Nov.  14,  1012.) 

1.  COUBTS  (I  480*)— JUBUDlOnOH  OV  FEDERAL 

Cod  RT&--0  vbbghaboes. 

Under  section  0  of  the  Interstate  commerce 
act  <Act  Feb.  4,  1887,  c.  104.  24  Stat  382  [U. 
S.  Comp.  St  1901,  p.  81S9j).  which  provides 
that  any  person  claiming  to  be  damaged  by  any 
common  carrier  may  make  complaint  either  to 
the  State  Commerce  Commission,  or  may  bring 
snit  in  any  District  or  Circuit  Court  of  the 
United  States,  the  Interstate  Commerce  Com- 
mission or  the  designated  federal  courts  have 
exclusive  jurisdiction  of  an  action  for  damages 
for  overcharges  or  for  any  character  of  damase 
accruing  out  of  the  violation  <rf  section  8  mak- 
ing a  carrier  liable  in  damages  for  any  violatioa 
of  the  act 

[Bd.  Note.— For  other  case*,  Bee  Courts,  Cent 
^•^^  1324-1341,  1372-137S;  Dee.  Dig.  | 

2.  COCBTB  i%  489*) — ConCUBBBNT  JuaiSDio- 
Tion— State  and  Pedekal  Godbtb— Intkb- 

STATK  COHHXBOE  AOI— ACTZOH  FOB  LOSB  OF 
000D& 

Section  20  of  the  interstate  OMumerce  act 
(Act  Feb.  4,  1867,  c.  104.  24  Stat  886  [D.  8. 
Comp.  St  1901,  p.  31691),  as  amended  by  the 
Hepburn  act  (Act  Jnne  29.  1908,  c.  869]«  J  7, 
34  Stot  698  [U.  8.  Comp.  St  Supp.  1907,  pw 
906]),  proiides  tiiat  any  eomnon  arrler  of  In- 
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terstate  shipments  sball  issue  a  receipt  or  bill 
therefor  and  be  liable  to  the  owner  for  any  in- 
jntj  thereto  caused  bj  any  connecting  carrier, 
and  that  no  contract  shul  exempt  a  carrier 
from  sodi  liaMlit? ;  section  8  makes  a  carrier 
subject  to  the  act,  liable  to  a  pawn  injured 
by  any  violation  thereof;  and  section  9  pro- 
vides that  any  person  daiinlne  to  be  so  injured 
may  complain  to  the  Commission  or  sae  in  any 
district  or  circuit  court  Act  March  S,  iSTS,  c 
137,  18  Stat  470,  as  amended  by  Act  August 
13,  1888,  e.  866.  25  Stat  433  <U.  S.  Comp.  St 
1901,  p.  608),  gives  the  United  States  Circuit 
Ooorta  jurisdiction  concarrent  with  the  state 
courts  ta  certain  civil  suits,  and  Act  March  3, 
1011,  c  231,  H  24.  289,  36  Stat  1001,  1167  (U. 
S.  Comp.  St  Supp.  1911,  pp.  135,  243),  gave 
the  District  Courts  the  junsdictlou  formerly 
exercised  by  the  Circuit  Courts.  Held,  in  view 
of  the  acts  defining  the  jurisdiction  of  the  Dis- 
trict and  Circuit  Courts,  that  an  action  under 
section  20  for  damages  to  goods  is  not  an  action 
for  a  violation  of  the  act,  and  hence  not  within 
the  exclusive  jurisdiction  of  tlie  Commission  or 
the  federal  courts,  and  that  Um  state  couti  had 
concurrent  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
I^.^^ll  lS24r-lS41,  1372-1375;    Dec  Dig.  { 

3.  PiXADINO  (I  102*)— DkHUBBEK— FOBU  AND 

RsgmaiTBB. 

Where  a  demnrrer  specifies  uncertainties 
and  ambiguities  in  a  complaint  rather  than  the 
insufficiency  of  the  facts  stated  to  constitute  a 
cause  of  action,  the  suflSdency  of  such  facts 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  408-427 ;  Dec  Dig.  |  102.«] 

Appeal  from  -Superior  Coart,  City  and 
County  of  San  Franciaco;  George  A.  Sturte- 
vant.  Judge. 

Action  by  Herman  Olcovlcb  against  the 
Grand  Trnnk  Railway  Company  of  Canada. 
Jn^ment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed,  with  directions. 

Archibald  Barnard,  of  San  Francisco  (H. 
W.  Phllbrook,  of  San  Francisco,  of  counsel) 
for  appellant  McGowan  &  Westlake^  of 
San  Francisco,  for  respondent 

I^ENNON,  P.  J.  In  ttUs  action  the  ptain- 
tlff  moeSka  to  recover  upon  two  causes  of  ac- 
tion, sesiarfttely  stated,  the  aggi^te  sum 
of  91,788.^  as  damages  for  alibied  Injuries 
to  two  distinct  lote  of  merchandise^  dalmed 
to  have  been  consigned  to  plaintiff,  and  In- 
trusted to  d^ttidant  Cor  transpwtaticHi  trcm 
BwUn,  In  the  state  ot  New  Hampshire  to 
the  plaintiff  at  the  cUy  and  county  of  San 
Frandsoo.  The  defendant  is  a  common  cai^ 
rler,  incorporated  and  existing  under  the 
laws  (Kf  the  dominion  of  Canada,  and  Is  en- 
gaged In  tianqwrting  paisoigars  and  freii^t 
frcMn  state  to  state  in  the  United  Ettates  over 
its  ovn  lines  ot  railway,  and  Mr  connection 
over  the  railway  lines  other  common  caiv 
rlers.  The  plaintiff's  causes  of  action,  by  ap- 
proisiate  alle^tlons,  purport  to  be  founded 
upon  an  obligation  arising  operation  of 
law  oat  of  the  provisions  of  an  act  of  0<m- 
greBB  and  the  amendments  thereto,  known  as 
tbe  interstate  commerce  act  The  defendant 
Interposed  a  demurrer  to  the  plaintiff's  com- 


plaint, whldi  attadced  the  Jurisdiction  of  the 
state  court  to  bear  and  determine  the  action. 
The  demurrer,  which  was  based  upon  sev- 
eral grounds,  ms  sustained  without  leave 
to  amend  being  granted.  According  Judg- 
numt  was  entered  for  defoidant,  from  which 
the  plaintiff  has  appealed. 

We  are  of  the  opinion  that  the  danurrer 
was  not  w^  teken  upon  ai^  of  tiie  grounds 
spedfled,  and  that  the  lower  court  erred  In 
ite  ruling  snsteinlng  the  same.  In  support 
of  tile  demurrer,  the  dtfeodant  contends 
that;  by  the  very  temu  of  the  act  upon 
whidi  the  llablU^  ot  ttie  d^endant  Is  predi- 
cated. Jurisdiction  to  entertein  the  same  is 
expressly  and  exduslv^  conferred  upon  the ' 
Interstate  Commerce  Commission  and  the 
federal  courts  specUcally  designated  in  the 
act.  This  contention  is  founded  upon  the 
language  of  section  0  of  the  act,  which  pro- 
vides that  **any  person  or  persons  claiming 
to  be  damaged  any  common  carrier,  sub- 
ject to  tiie  inovialons  of  this  act,  may  either 
make  complaint  to,  the  Commiaslon,  as  hwein 
IHTOvlded  for,  or  may  telng  suit  In  his  or 
th^  own  behalf  for  the  recovery  of  the 
damages  for  which  snch  common  carrier  may 
be  liable  under  the  iwovlslons  of  this  act.  In 
any  District  Court  or  Circuit  Court  ot  the 
United  States  of  competoit  Jurisdiction."  Act 
Feb.  4,  1887,  c  104,  24  Stat  882  (U.  B.  Gompu 
St  mi,  p.  8169). 

[1]  Tbe  defendant  Inslsto  that  by  this  sec- 
tion litigants  are  limited  In  the  selection  of 
a  torum  for  the  adjudication  ot  all  claims 
for  damages  arising  out  ot  the  Intwstato 
commoce  act  and  the  amendmente  thereto, 
either  to  Qie  Interstate  Ocmunwoe  Commis- 
sion or  to  tiie  fedoal  conrte  designated  In  the 
act  ThiM  construction  of  the  act  has  been 
to  be  correct  in  so  for  as  It  concerns 
tbe  rl^t  to  sue  for.  damages  for  overcharges 
or  for  any  dioracter  of  damage  accruing  out 
of  tbe  violation  of  tiie  provisions  of  secti<m 
8  ot  tbe  act  which  inovldes:  "That  in  case 
any  common  carrier  subject  to  the  provisions 
of  this  act  shall  do,  cause  to  be  done  or  per* 
mit  to  be  done  any  act  matter  or  thing  in 
this  act  prohibited  or  declared  to  be  unlaw- 
ful, or  shall  omit  to  do  any  act  mattw  or 
thing  by  this  act  required  to  be  done,  such 
common  carrier  shall  be  liable  to  the  person 
or  persons  Injured  thereby  for  the  full 
amount  of  damages  sustained  In  crawequeace 
of  any  such  violation  of  tbe  proviidons  ot 
this  act" 

Tbe  plaintiff's  claim  for  damages  In  the 
present  case,  however,  is  founded  upon  the 
provisions  of  sectitm  20  of  the  btterstete 
commerce  act  as  amended  June  29,  1906,  1^ 
an  act  of  Congress  known  as  the  Hq^tmm 
bill,  which  provides:  "That  any  common  car- 
rier, railroad  or  transportation  company  re- 
ceiving property  for  transportetkm  from  a 
point  in  one  state  to  a  pMnt  In  another  state 
shall  Issue  a  receipt  or  Mil  ot  lading  there- 
for, and  shall  be  liable  to  the  lawful  owner 
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tUereof  for  any  los^  damage  or  Injury  to 
ancli  iHToperty  caused  by  it  or,l)y  any  com- 
mon carrier,  railroad,  or  transportation  com- 
pany, to  which  sncb  property  may  be  deliv- 
ered, or  over  whose  line  or  lines  such  prop- 
erty nay  pass,  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liability  hereby  Imposed:  Provided 
that  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  hill  of  lading  of  any 
remedy  or  right  of  action  which  be  has  un- 
der existing  law.  That  the  common  car- 
rier, railroad,  or  transportation  company  Is- 
suing such  receipt  or  bill  of  lading  shall  be 
entitled  to  recover  from  the  common  carrlw, 
railroad,  or  transportation  company  on 
whose  line  the  loss,  damage  or  injury  shall 
have  been  sustained  the  amount  of  such  loss, 
damage  or  Injury  as  It  may  bd  required  to 
pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  receipt.  Judgment  or  tran- 
script thereof." 

It  Is  well  settled  that  the  federal  courts 
have  exclusive  Jurisdiction  of  all  suits  aris- 
ing out  of  a  violation  of  the  iffovlslons  of 
section  8  of  the  Interstate  commerce  act  here- 
inbefore quoted.  Van  Patten  v.  Chicago, 
etc.,  Ry.  Co.  (C.  C.)  74  red.  9S1 ;  Sheldon  v. 
Wabash  Ry.  Co.  (O.  C.)  105  Fed.  785 ;  N.  P. 
R,  Co.  V.  Pacific  Coast  Lumber  Bffg.  Associa- 
tion, 165  Fed.  1,  91  C.  C.  A.  39;  Union  Pac. 
By.  Co.  V.  Oregon,  etc.,  Lumber  Co.,  165  Fed. 
13,  91  a  C.  A,  51;  Texas,  etc..  Railway  Co. 
T.  Abilene  Cotton  Oil  Co.,  20i  U.  S.  426,  27 
Sup.  Ct  350,  51  Ll  EU.  653,  9  Ann.  Cas.  1075. 

[2]  It  la  equally  well  settled  that  a  claim 
for  damages,  caused  by  hijnry  to  goods  in 
transit,  la  not  covered  and  controlled  by  the 
provlstons  of  section  8  of  the  Interstate  com- 
merce act,  and  therefore  the  provisions  of 
section  9  of  the  act,  which  designate  the 
fbmm  in  which  claims  arising  out  of  a  vio- 
latkm  of  the  provisions  of  section  8  may  be 
litigated,  have  no  application  to  an  action 
fcHT  damages  founded,  as  Is  the  present  ac- 
tion, upon  the  provisions  of  the  amendment 
to  section  20  of  the  act  Atlantic  Coast  Line 
T.  Blveraide  MUls,  219  U.  S.  lSO-208,  31  Sup. 
Ot  164,  65  L.  Ed.  107,  31  Ia  U.  A.  (N.  S.)  7; 
GalveetMi,  etc.,  Ry.  Co.  v.  Wallace.  223  U. 
8.  481,  32  Sup.  Ct  205,  66  L.  Ed.  616.  To 
btfid  otherwise  would  be  to  deprive  the  plain- 
tiff of  the  right  to  seek  redress  for  the  dam- 
ages here  claimed  before  any  tribunal  other 
than  the  Interstate  Commerce  Commission. 
That  this  is  so  Is  demonstrated  by  a  consid- 
eration of  other  acts  of  Congress  which  de- 
fine geherally  the  Jurisdiction  of  the  federal 
drchit  ahd  District  Oonrts. 

l%e'act  of  Ooi^resB  ot  March  8,  187S,  de- 
fining the  Jurisdiction  of  the  Circuit  Courts 
of  the  United  States  as  th^  formerly  exlst- 
«d,  was  amended  -August  13,  1888,  so  as  to 
read  that:  "The  Circuit  Gonrta  of  the  Unit- 
ed States  shall  have  original  cognlEance,  con- 
current with  the  courts  of  the  several  states,: 
of  all  suits  of  a  tMl  nature  at  common  law 
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or  In  equity,  where  the  matter  In  dispute  ex- 
ceeds, emluslve  of  interest  and  costs,  the 
sum  or  value  of  $2,000,  and  arising  under 
the  Constitution  and  laws  of  the  United 
States."  Act  March  3,  1875,  c.  137,  IS  fitat 
470;  Act  Aug.  13,  1888,  c.  866,  29  Stat.  433 
(U.  S.  Comp.  St  1901,  p.  508).  An  examina- 
tion of  the  several  acts  of  Congress  confer- 
ring and  defining  the  jurisdiction  of  the  Dis- 
trict Courts  of  the  United  'States  shows  that 
such  courts  did  not  originally  have  Jurisdic- 
tion to  hear  and  determine  dvll  actions  In- 
volving a  claim  for  damages  of  the  kind 
now  under  consideration.  4  Fed.  Stats.  An- 
notated, 218  (U.  S.  Comp.  St  1901,  p.  456). 
Very  recently,  however,  the  Circuit  Oonrts 
of  the  United  States  were  abolished  (1  Fed. 
Stats.  Annotated  Supp.  1012,  p.  2^  tU.  S. 
Oomp.  St  Supp.  1911,  p.  243]),  and  thereupon 
Congress  enlarged  the  Jurtediction  of  the 
District  Courts  by  conferring  upon  them  the 
Jurisdiction  formerly  exercised  by  the  Cir- 
cuit Courts.  By  such  enlarged  Jurladlctloiit 
the  District  Courts  were  given  cognizance 
of  "all  snlts  of  a  dvIl  nature,  at  common 
law  or  In  equity,  •  *  •  when  the  matter 
In  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  $3,000  and 
arises  under  the  Constitution  or  laws  of  the 
United  States.  •  •  • "  1  Fed.  Stats.  An- 
notated Supp.  1912,  p.  139  (U.  S.  Comp.  fit. 
Supp.  1911,  p.  135). 

This  being  so,  It  would  follow — if  It  were 
true,  as  defendant  contends,  that  all  causes 
of  action  for  damage  against  a  ounmon  car- 
rier arising  out  of  the  Interstate  commerce 
act  and  the  amendments  thereto  fall  within 
and  are  controlled  by  the  provisions  of  sec- 
tions 8  and  0  of  the  act — that  the  plaintlCTs 
claim  for  damages  under  the  [>rovislona  of 
the  amendment  to  section  20  of  the  act  could 
be  litigated  only  before  the  Interstate  Com- 
merce Commission.  That  this  result  was  not 
contemplated  by  Congress  when  it  enacted 
the  amendment  to  section  20  of  the  Interstate 
commerce  act  known  as  the  "Hepburn  act" 
and  under  which  the  present  action  was  In- 
stituted, la  dearly  pointed  out  in  the  com- 
paratively recent  case  of  Smeltzer  v.  St 
Louis  &  8.  F.  B.  R.  Co.  (G.  C.)  168  Fed.  42a 
In  that  case  the  precise  point  presented  here 
with  reference  to  the  Jurisdiction  of  the 
state  courts  was  raised  uptm  demurrer,  and 
decided  to  be  without  merit  The  opinion  In 
that  case  reviews  the  scope  and  effect  of  the 
several  sections  of  the  Interstate  commerae 
act  and  the  amendments  thereto  under  dis- 
cussion here ;  and  the  reasoning  upon  whldi 
the  court  arrived  at  the  conclusion  In  that 
case,  that  the  state  courts  bad  Jurisdiction 
over  actions  for  damages  arising  udder  the 
Hepburn  act  so  dearly  and  convindi^ly  dis- 
poses of  the  Jurisdictional  phase  of  the  pres- 
imt  case  that  we  feel  Justified  In  quoting 
extensively  from  the  opinion  of  the  learned 
Judge  who  decided  the  case  referred  to.  In 
its  pertlnoit  poliits'tbat  opliilan'ls  ss  fol* 
lows: 
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"The  case  Is  here  on  roaoTal  from  the  dr- 
colt  court  of  Crawford  cotinty,  Ark.  The 
conttttion  Is  that  imder  Interstate  Commerce 
Act  Feb.  4.  18S7.  c.  104,  24  Stat  379  (IT.  S. 
Gompi.  St  1901,  p.  3154),  and  ameudmenta 
thereto  (Act  June  29,  1906,  c.  3501.  34  Stat 
384 ;  U.  S.  Comp.  St  Supp.  1907,  p.  892),  ex- 
duslre  Jurisdiction  le  conferred  on  the  Dis- 
trict and  Circuit  Courts  of  the  United  States, 
or  apon  the  Interstate  Commerce  Commis- 
sion, and  therefore  the  state  court  had  no 
Jurisdiction  of  the  case  when  brought,  and 
this  court  acquired  none  by  removaL 

"In  the  opinion  of  the  court  the  contention 
te  without  merit  The  foUowIog  cases  are 
cited  to  sui^rt  the  demurrer:  Haraoovic 
T.  Standard  OU  Co.  {C  C.)  105  Fed.  785; 
Kallspell  Lnmber  Co.  t.  Great  Northern  Ry. 
Co.  (a  C)  167  Fbd.  845;  Van  Pattok  Chi- 
cago. M.  &  St  P.  R.  Go.  (C  C)  74i  Fed.  981 ; 
United  States  t.  Mooney,  116  n.  S.  104,  6 
Snp.  Ct  904,  29  U  Ed.  660;  United  States  t. 
Atchison.  T.  &  8.  P.  By.  CO.  (C  C.)  142  Fed. 
187;  Central  Stock  Yards  Co.  t.  Louisville  it 
N.  R.  Co.  (C  C.)  112  Fed.  823;  Northern  Pac. 
Ry.  Co.  T.  Facfflc  Coast  Lumber  Mfrs.'  Aas'n 
[91  C.  a  A.  39],  166  Fed.  1.  I  do  not  think 
any  of  tjiese  cases  in  point  They  retete  to 
actlcHia  bronf^t  uuSot  sections  8  and  9  of 
the  act  of  B^bruary  4,  1887,  loiown  as  the 
'Interstate  Gommecoe  Act*  When  that  act 
went  Into  effect  do  snCii  salt  as  the  one  now 
under  ccmstderatlon  was  authorized  nnd^ 
■then  exlsUng  laws.  This  salt  was  broot^t 
under  section  7  of  the  act  of  June  20,  1906, 
known  as  the  ^Hepburn  Act,'  34  Stat  684, 
e.  3691  (U.  8.  Comp.  St  Supp.  1007,  p.  892.) 
Tliat  section,  It  Is  tme.  Is  an  amendment  of 
section  20  of  the  act  of  Febroary  4.  1887, 
bnt  the  section,  as  It  stood  |n  the  original 
act  ewtalned  no  jnovlsions  sadi  as  that  un- 
der wbich  thla  suit  Is  broagbt  The  provi- 
sion under  which  this  suit  is  brought  •  *  • 
relates  solely  to  suits  to  be  brought  by  ship- 
pers over  Interstate  Unes  for  loss  or  damage 
to  tbetr  goods.  No  provision  Is  made  by  the 
section  as  to  what  courts  the  suits  lOiall  be 
brought  dn  for  losses  or  injuries  so  sustained. 
Tfae  contoitlon  Is  that  the  provisions  found 
In  sections  8  and  9  of  the  act  of  February  4, 
1887,  and  tlie  provision  found  In  the  previous 
part  of  the  section  from  which  the  above 
quotation  Is  takes,  applies  to  this  class  of 
actions.  I  am  clearly  of  opinion  that  this 
contention  is  unsound.    •    •  • 

"Sections  8  and  9  of  the  original  interstate 
commerce  act  of  February  4,  1887,  must  be 
considered  with  reference  to  the  provisions 
of  the  act  as  it  stood  when  enacted,  and  to 
the  purpose  and  scope  of  the  act  There  was 
not  the  remotest  referraice  In  that  act  to  the 
liability  of  an  Initial  carrier  for  losses  on  Its 
connecting  Unes,  nor  any  provision  requiring 
a  railroad  engaged  in  Interstate  commerce  to 
glTe  a  through  bill  of  lading,  or  withdrawing 
Its  power  to  limit  by  rule,  r^lati<Hi,  or  con- 
tract Its  UabUlty  to  losses  occurring  on  Ua 


own  lines.  Sections  8  and  9  of  the  act  of 
February  4,  1887,  therefore,  wh«i  enacted, 
could  not  have  bad  any  application  to  such 
an  action  aa  the  one  at  bar,  because  no  such 
action  then  existed.  The  language  used 
makes  It  dear  that  those  sections  have  no  ap- 
[diCBUon  to  Budi  an  action  as  this.  «   •  • 

"Manifestly  they  relate  to  the  right  of  any 
one  who  has  been  injured  to  recover  sudi 
damage  as  he  may  have  suffered  by  the  fail- 
ure of  the  carrier  to  do  what  the  act  requir- 
ed, or  for  doing  the  things  the  act  forbids. 

"But  this  suit  Is  not  brought  because  the 
carrier  did  something  it  was  forbidden  by  the 
act  to  do,  or  neglected  to  do  anything  that 
tbe  act  commanded.  All  the  cases  cited 
above  are  of  the  character  indicated,  and 
hare  no  application  to  a  case  like  the  one  at 
bar.  This  Is  simply  a  suit  for  dam^;es  for 
breatdi  of  a  contract  either  entered  Into  vol- 
untarily without  reference  to  tbe  act,  or  in 
pursaance  of,  or  in  oonformlty  to^  it  In  ^ther 
eveat,  it  doies  not  tall  undw  the  sections 
quoted,  and  hence  Is  not  required  to  be 
brought  in  a  mstrict  or  Glrcalt  Court  of  tlie 
United  States,  or  befwe  the  Interstate  Com- 
merce Commission. 

*Tb9  queotkm  thai  arises.  If  Congress 
creates  a  new  cause  of  action,  and,  by  tbe 
act  creating  It  designates  no  court  in  vhidi 
the  suit  shall  be  brought  what  courts  have 
Jurisdiction?  This  question  was  b^ore  the 
Snprone  Court  In  Norwiidi  Co.  r.  Wright  18 
Wall.  104,  20  L.  Ed.  686.  An  lamination  of 
the  act  undo-  whteh  that  suit  was  brought 
wUi  show  that  it  creates  a  new  cause  of  ac- 
tion wMdi  under  f^e  e^eral  law  belonged 
to  the  admiralty  Jurisdiction.  It  related 
wholly  to  losses  and  damages  snstained  on 
the  high  seas.  That  act  did  not  designate 
any  court  In  which  cases  created  by  tlie  act 
mdght  be  tried,  bnt  did  say,  The  owner  or 
owners  of  the  ship  or  vessel,  or  any  of  tbem, 
may  take  the  appropriate  proceeding  in  any 
court'  for  certain  purposes  provided.  The 
act  differs  from  the  one  under  consideration 
in  that  respect  only,  for  the  latter  makes  no 
reference  to  courts  In  which  the  sblpirer  may 
institute  suits  for  the  relief  provided.  The 
Supreme  Court  In  that  case  said,  on  the  ques- 
tion of  Jurisdiction: 

"  The  act  does  not  state  what  court  shall 
be  resorted  to,  nor  what  proceedings  shall  be 
taken ;  but  that  the  parties  or  any  of  them 
may  take  "the  appropriate  proceedings  in 
any  court  for  the  purpose  of  apportioning 
the  sum  for  which,"  eta  Now  no  court  Is 
better  adapted  than  a  court  of  admiralty 
to  administer  precisely  such  relief.  It  hap- 
pens every  day  that  the  proceeds  of  a  vessel, 
or  other  fund,  is  brought  into  that  court  to 
be  distributed  amongst  those  whom  it  may 
concern.  Claimants  are  called  in  by  monition 
to  present  and  substantiate  their  respective 
claims,  and  the  fond  is  divided  and  distribut- 
ed according  to  tbe  respective  liens  and 
rights  of  all  the  parties.  Congress  might  have 
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luTeated  th*  Olrcnlt  Oonrta  of  the  United 
States  vltdi  Qie  Jorledictlon  of  sacb  cases  by 
bill  In  eanl^,  but  It  did  not  It  is  also  evi- 
dent that  the  state  courts  have  not  the  req- 
nlslte  Jurisdiction.  Unless,  therefore,  the 
District  Courts  thmselTes  can  administer 
the  law,  we  are  reduced  to  the  dilemma  of 
Inferring  that  the  Legislature  has  passed  a 
law  which  is  incapable  of  execution.  This 
is  never  to  be  done  if  it  can  be  avoided.  We 
have  no  doubt  that  the  District  Courts,  as 
courts  of  admiral^  and  maritime  Jurisdic- 
tion, hare  Jurisdiction  of  the  matter,  and 
this  court  undoubtedly  has  the  power  to  make 
all  needful  rules  and  regulations  for  facili- 
tating the  course  of  proceeding.* 

"l%iB  decision  was  followed  in  Elwell  t. 
Oelb^  and  Another  (O.  a)  33  Fed.  71.  and 
was  also  approved  by  the  Supreme  Court  in 
Providence  &  N.  Y.  Steamship  Co.  v.  Manu- 
facturing Co.,  lOd  U.  8.  678,  S  Sup.  Gt  S79, 
617,  27  L.  Ekl.  1038.  The  Statute  under  whidi 
those  suits  were  brought  ousted  the  Juris- 
diction of  all  courts,  state  and  federal,  exc^ 
the  District  Courts  of  the  United  States,  be- 
cause the  subject-matter  was  maritime,  and 
the  general  Jurisdiction  of  the  federal  courts 
in  all  admiralty  matters  (with  certain  spec- 
ified exceptions)  is  conferred  by  general  stat- 
utes of  the  United  States  on  the  United 
States  District  Courts.  •  •  •  These  cases, 
I  think,  decide  the  principle  Involved  here. 

"We  must  look,  then,  to  the  Judiciary  act 
to  see  what  courts,  under  the  general  law, 
have  jurisdiction  in  like  cases,  otherwise 
we  should  have  the  anomaly  spoken  of  In 
Norwich  Co.  v.  Wright  *t!hat  the  Legislature 
has  passed  a  law  which  Is  Incapable  of  execu- 
tion,' which  the  court  In  that  case  said  'is 
nevw  to  be  done  If  it  can  be  avoided.'  By 
Act  March  3,  1876,  c  137,  18  Stat  470,  as 
amended  by  the  Act  of  March  3,  1887,  c  373, 
24  Stat  652,  as  corrected  by  Act  Aug.  13, 
1888,  c.  866,  26  8tat  433  (U.  8.  Gomp.  St  1901. 
p.  008),  it  Is  provided: 

"  That  the  Circuit  Courts  of  the  United 
States  shall  have  original  cognizance  con- 
current with  the  courts  of  the  several  states, 
of  all  suits  of  a  dvil  nature,  at  common  law 
or  in  equity,  where  the  matter  In  dispute  er- 
ceeds,  exclusive  of  interest  and  costs,  tiie 
sum  or  value  of  $2,000,  and  arising  under  tiie 
Constitution  or  laws  of  the  United  States,  or 
treatleB  made  or  which  shall  be  made  under 
tb^  authority,  or  in  which  controTwsy  the 
United  States  are  plalntUfs  or  petitioners, 
or  In  which  there  shall  be  a  controvert  be- 
tweoi  dtisens  of  different  states,  in  whidi 
the  matter  in  dispute  exceeds,  exdu^ve  of 
Interest  and  costs,  the  sum  or  value  afore- 
said,' BtC 

"By  thla  statute  It  Is  plain  that  the  Juris- 
diction is  concurrent  ta  the  Circuit  Courts  ot 
the  United  States  and  the  state  courts  In  all 
oomnum-law  cases  where  the  amount  in  dis- 
pute, exiduMra  ot  into^st  and  costs,  exceeds 
the  sum  of  12,000,  If  the  suU  is  between  clti- 
sens  of  different  states  or  arises  under  the 


BEPOBT&B  (OaL 

Constitution  and  laws  of  the  United  States, 
*  *  *  and  suits  for  $2,000  and  less  must 
be  brought  in  the  state  courts,  otherwise  ju- 
risdiction obtains  In  no  court  state  or  feder- 
al, for  that  class  of  cases,  and  the  act  of 
Congress  to  that  extent  la  unenforceable. 
Amy  other  conclnsion  would  not  only  nullify 
the  twentieth  section  of  the  Hepburn  act  un- 
der consideration,  but  many  other  acts  of 
deep  concern  to  the  country,  among  others 
Act  May  30,  1908,  a  226,  36  Stat  476  (U.  S. 
Oomp.  St  8uK>.  1911,  p.  132^,  'to  inromote 
the  safety  of  em^oyte  on  railroads,*  Act 
April  22, 1908,  a  149.  35  Stat  65  (U.  S.  Oomp. 
St  Snpp.  1911.  p.  1322),  known  as  the  'Km- 
ployer's  Liability  Act'  Act  June  28,  1906.  c. 
3001,  34  Stat  607  (U.  8.  Gomp.  St  Supp.  1907, 
p.  918),  known  as  the  'act  to  prevent  crusty 
to  animals  ^ile  in  transit*  &iid  others  whidi 
might  be  cited" 

The  case  Just  quoted  from  was  not  dted  to 
us  by  counsel  in  their  briefs  or  upon  the  oral 
argument  sod  the  case  of  Galveston,  etc.  By. 
Co.  V.  Wallace,  supra,  was  discovered  and 
appended  to  the  briefs  by  couns^  for  the 
plaintlfl  shortly  before  the  slibmlsston  of  the 
case  here.  It  must  be  assumed,  therefore.  In 
fairness  to  ttie  Judge  of  the  lower  court  that 
these  two  cases  were  not  called  to  his  atten- 
tion. In  addition  to  the  Jurisdictional  iwint 
just  dl^sed  of,  the  defmdant  Insists  that 
the  demurrer  was  property  sustained  upon 
the  ground  t^t  neither  count  of  plaintiff's 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  In  this  behalf  it  is  one  at 
defendant's  cont^tions  that  the  complaint 
should  contain  an  allegation  that  the  damage 
sued  for  "occurred  oa  the  road  of  the  defend- 
ant or  on  its  portion  of  the  through  route,*' 
because  the  shipping  receipts  Issued  by  the 
defendant  are  made  a  part  of  the  complaint 
and  expressly  i»x)vlde  that  no  carrier  shall 
be  liable  for  loss  or  damage  not  occnrrlnK  on 
its  own  road  or  Its  irartion  of  the  through 
route.  A  cnnplete  and  condudve  answer  to 
this  contaitlon  is  to  be  found  in  the  v^ 
language  of  the  act  itself  upon  which  this 
action  is  founded.  It  declares  that  "no  con- 
tract receipt  mle  or  regulation  shall  exempt 
such  common  carrier  *  •  •  from  the  lia- 
bility b«:«by  Imposed." 

[3]  In  regard  to  the  several  remaining  par- 
ticulars in  which  the  defendant  Claims  that 
the  complaint  is  deflctoit  in  its  statonent  of 
a  cause  of  action,  it  wlU  anffice  to  say  that 
in  each  instance  the  wedflcatlons  ot  Insafll- 
ciency  relate  solely  to  matters  wliidi  go  imly 
to  the  uncertainty  and  ambiguity  of  the  com- 
plaint rather  than  to  the  snffldency  ot  the 
Acts  stated  to  constltato  a  cause  of  action ; 
and,  OS  th^  were  not  specified  in  the  danoi^ 
rer,  they  cannot  now  be  omsldered. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  with  instructions  to  the  lower  court 
to  overrule  the  demurrer  and  require  the  de- 
fendant to  anawer. 

We  concur:   HALI*  J.;  K&BBIOAN,  J. 
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Bx  parte  ZANT.   (Crlm.  19&) 

a>58trlct  Conrt  of  Appeal,  Third  Diatrict,  Cali- 
fornia.   Nov.  14.  1912.    Rehearing  De- 
nied b7  SopMme  Gourt  Jan.  13,  1813.) 

1.  IlfTOXIGATINO  LIQVOBS  ({  11*) — GONnJCT- 

iMO  State  and  County  Bbqulatiok  — 
"Generai.  Law." 

Local  Option  Law  April  4,  1811  (St  1911, 

E.  580),  wh&h  provides  a  state-wide  scheme, 
J  which  any  incorporated  city  or  town,  or  that 
portion  of  any  supervisorial  district  not  with- 
in the  bonndaries  of  any  incorporated  city  or 
town,  may  petition  for  an  election  whether  the 
sale  of  alcoholic  llqaora  ihall  be  licensed  tiiere- 
in,  tba  obvious  intention  M  which  was  to  au- 
thorise any  incorporated  city  or  town,  or  the 
part  of  the  county  outside  incorporated  cities 
and  towns,  to  act  independently  of  each  other 
in  that  matter,  is  a  *^%iierAl  law,"  within  Const 
art.  11,  S  11,  whidi  provides  that  any  county, 
city,  or  town  may  make  and  oifbrce  such  police 
and  other  regulauona  as  are  not  in  conflict  with 
general  laws. 

{Ei.  Note. — For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  |  13 ;  Dec.  Dig.  1 11.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3065-3071;  vol  8,  pp.  7669,  7670.] 

2.  IHTOXICATIRO  LlQUOBS  ({  11*)— CONFLICTr- 

ZHO  Statk  and  Countt  BsauuiTion. 

Local  Option  Law  AprU  4. 1911  (St  1911, 
p.  699),  a  general  law  within  Const  art  11,  1 
11,  which  provides  that  any  county,  city,  or 
town  may  make  and  enforce  such  police  and 
other  r^nlations  as  are  not  in  conSict  with 
general  laws,  provides  that  electors  of  any  city 
or  town,  or  of  that  portion  of  any  supervisorial 
district  not  within  the  boundaries  of  any  city 
or  town,  may  petition  for  an  election  whether 
tlie  sale  d  akohoUc  Uquors  in  su<di  city,  town, 
or  district  shall  be  lic^ised  therein,  by  sections 
13  and  19,  makes  a  sale  in  no-license  territory 
a  misdemeanor,  and  by  section  22  provides  that 
nothing  in  the  act  shall  be  construed  as  putting 
limitations,  except  sncb  as  are  posttively  stated 
herein,  upon  the  existing  police  powers  of  ^ties, 
towns,  and  counties.  Act  April  8,  1911  (St 
1911,  p.  S77),  as  amended  by  Act  Jan.  2,  1912 
(St  1912,  p.  125),  added  to  Pol  Code,  |  4058, 

Eroviding  for  direct  legislation  and  Including 
litiative  and  referendum  In  counties,  and  an 
ordinance  was  enacted  pursuant  thereto  "by 
and  for  the  county"  of  S.  by  the  electors  of  the 
county,  making  it  unlawful  to  sell  intoxicating 
Uqnor  in  the  county.  Held,  on  habeas  corpus 
by  petitioner  held  in  custody  for  a  vicdation  of 
■Dch  ordinance,  tliat  the  legislative  power  given 
bj  the  referendum  act  was  intended  to  be  given 
to  the  people  of  the  entire  county  as  to  other 
matters  of  general  concern,  that  the  limitations 
"positively  stated"  in  the  local  option  act  were 
tnoae  upon  the  power  of  electors  of  Incoiporated 
towns  or  cities,  or  supervisors  of  the  districts, 
to  indepcndentiy  determine  the  sale  of  alcoholic 
liquorsj  and  that  the  ordinance  attempting  to 
determme  the  question  for  the  county  as  a 
whole,  and  not  for  tiie  cities,  towns,  or  districts 
therein  to  be  affected,  was  void  as  In  conflict 
with  the  general  local  option  law. 

(Ed.  Note. — For  other  cases,  nee  Intoxicating 
liiqnors.  Cent  Dig.  1 18;  Dec.  Dig.  i  It*] 

8.  STATDTn  (I  208*) — GoimsncTioK  —  Giv- 
ing Etfeot. 

A  statute  should  be  so  construed  as  to  give 
a  settsible  and  intelligent  meaning  to  every  part, 
and,  if  poBsible,  so  as  to  make  It  valid  and  ef- 
fective, and  Civ.  Code,  |  3541,  Is  declaratory 
of  this  mle  of  construction. 

[Ed.  Note. — For  other  cases,  see  Statotes, 
Cent.  Dig.  |  283;  Dec  Dig.  |  206.*] 


4.  Habeas  CoBPtre  (S  82*)— Gbounds  or  "Bx- 

Liir — Want  op  Jubisdiction. 

Under  the  express  provisions  of  Pen.  Code, 
$  1487,  the  unconstitntionali^  of  a  law  or  ordi- 
nance 18  ground  for  discbarge  on  habeas  corpus 
before  trial  and  conviction. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pui,  Gent  Dig.  {  29;  Dec.  Dig.  |  82.*] 

Application  by  Charles  Zany  for  a  writ  of 
habeas  corpus.  Ordered  that  the  petitioner 
be  discharged. 

Ben  Berry  and  Gordon  A.  Stewart,  both  of 
Stockton,  for  p^ti<mer.  L.  J.  Maddux,  of 
San  Frandseo,  for  the  Peoplft 

CHIPMAN,  P.  J.  It  aniearB  tnm  the  pe- 
titl<ni  that  petitioner,  Charles  Zany,  is  Im- 
prlscmed  by  the  authority  of  a  warrant  of 
arrest  issned  on  July  11,  1912,  upon  a  com- 
plaint filed  that  day  in  the  Justices  court  of 
Modesto  township,  county  of  Stanislaus.  It 
is  alleged  In  the  petition  that  said  cinnplalnt 
Is  invalid,  ni^al,  and  void,  in  that  it  falls 
to  charge  a  puUiie  iriEttise  and  conferred  no 
authority  on  the  said  justice  of  ttie  peace  to 
Issue  said  warrant;  "tliat  salA  complaint  is 
founded  upon  and  charges  a  violation  of  the 
terms  and  provldons  of  an  ordinance  enacted 
bj  the  peoplo  of  the  county  of  Stanislaus, 
state  of  California,  on  the  14th  day  of  May, 
1912,  which  ordinance  marked  'E^dilbtt  B,* 
is  expressly  referred  to  and  made  a  part  of 
this  petition";  that  no  authmity  'is  conferred 
by  law  upon  the  people  of  the  county  of  Stan- 
islaus to  enact  or  adopt  said  ordinance  and 
the  same  is  invalid,  illegal,  null,  and  void." 

The  charging  part  of  said  complaint,  after 
reciting  the  circumstances  of  the  sale  of  cer- 
tain two  quarts  of  wine,  is  as  follows: 
"Which  said  selling  and  furnishing  as  afore- 
said was  then  and  there  in  violation  of  'An 
ordinance  for  police  regulation  relating  to 
places  where  alcoholic  liquors  are  sold,  stor- 
ed, delivered,  kept,  served,  disposed  of,  or 
distributed  or  given  away  within  the  county 
of  Stanislaus,  state  of  Oalifomla,  making 
unlawful  the  selling,  storage,  delivery,  posses- 
sion, disposal,  distribution,  or  giving  away 
of  such  liquors  (with  certeln  exceptions), 
within  such  portions  of  the  county  of  Stanis- 
laus as  are  subject  to  the  police  powers  of 
said  county,  providing  a  penalty  for  the  vio- 
lation thereof,  and  repealli^  all  ordinances 
or  parts  of  ordinances  in  conflict  herewith.' 
Said  ordinance  enacted  by  a  vote  of  the  peo- 
ple of  the  county  of  Stenislaus  on  the  14th 
day  of  May,  1912,  which  said  ordinance  went 
into  effect  on  the  Slat  day  of  May,  1912 ;  said 
claret  wine  tlien  and  there  being  an  alcoholic 
liquor." 

The  title  and  enacting  clause  of  the  said 
ordinance  are  as  follows :  "An  ordinance  for 
police  regulation  relating  to  places  where  al- 
coholic liquors  are  sold,  stored,  delivered, 
kept,  served,  disposed  of,  or  distributed  or 
glvea  away  within  the  county  of  Stanislaus, 
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state  of  California ;  making  nnlawfol  ttie  aell- 
li%  storage,  dellTOTt  possession,  disposal, 
distrlbntlon,  or  giving  away  of  sncb  Uqnoia 
(with  certain  exceptions)  wltbin  soch  por- 
tions of  the  conuty  of  Stanislaus  as  are  sub- 
ject to  the  police  powers  of  said  connty,  pro- 
rldtng  a  penalty  for  the  violation  thereof  and 
repealing  all  ordinances  or  parts  of  ordinanc- 
es in  oonAlct  herewith.  Tbo  people  of  the 
county  of  Stanislaus  (state  of  (Sallfomla),  do 
ordain  as  follows."  Section  1  of  the  ordi- 
nance, as  shown  by  petitioner's  Exhibit  B, 
Is  as  follows:  "That  it  shall  be  unlawful 
for  any  person  •  •  •  within  such  por- 
tions of  the  county  of  Stanislaus,  state  oC 
Galifomla,  as  (are)  subject  to  the  police  pow- 
ers of  said  county,  to  sell  •  *  *  any  al- 
coholic liquors,  except  as  hereinafter  provid- 
ed." Section  7  reads  as  follows :  "Any  per- 
son violating  any  of  the  terms  or  provisions 
of  this  ordinance  or  falling  to  observe  and 
perform  any  of  the  requirements  hereof  shall 
be  guilty  of  a  misdemeanor  thereunder  and 
upon  conviction  thereof  shall  be  fined  not 
more  than  five  hundred  dollars  or  be  Impris- 
oned in  the  county  Jail  not  more  than  six 
months  or  be  punished  by  both  such  fine  and 
Imprisonment."  S&:tion  12  reads  as  follows : 
"This  ordinance  shall  go  Into  eflTect  from 
and  after  ten  days  after  its  adoption."  Fol- 
lowing this  section  is  the  following:  "Be 
It  further  resolved  that  said  election  shall 
be  held  at  the  same  polling  places.  In  the 
same  precincts  and  conducted  by  the  same 
election  officers  as  have  been  appointed  for 
the  May  presidential  primary  election  to  be 
held  on  Tuesday,  the  14th  day  of  May,  1912. 
The  above  resolution  was  adopted  by  the 
following  vote  of  the  board :  M.  A.  Lewis — 
Tes.  W.  R.  Service — Tee.  J.  J.  McMahon — 
Yes.  A.  B.  Clary — Tes.  John  Dunn — Yes. 
Thereupon  the  board  adjourned  for  the  term. 
Attest :  H.  Benson,  Qerk.  By  C.  G.  Eastin, 
Jr.,  Deputy." 

In  his  return  to  the  writ,  respondent  "ad- 
mits that  said  complaint  Is  founded  upon  and 
charges  a  violation  of  the  terms  and  provi- 
sions of  an  ordinance  enacted  by  the  people 
of  the  county  of  Stanislaus,  state  of  Cali- 
fornia, on  the  14th  day  of  May,  1912,  which 
ordinance,  marked  'Exhibit  B,*  Is  attached  to 
said  petition,  except  the  last  paragraph  of 
said  ordinance,  beginning  with  'Be  it  further 
resolved'  down  to  and  ending  with  'deputy.* " 
The  return  further  shows;  "Said  sheriff  al- 
leges that  said  ordinance,  after  due  and  legal 
proceedings  had  before  the  board  of  super- 
visors, said  (ordinance  was)  submitted  to  a 
vote  of  the  Qualified  electors  of  said  coun- 
ty who  had  a  right  to  vote  at  said  election, 
on  the  14th  day  of  May,  1912.  That  at  said 
election  a  majority,  who  had  a  right  and 
were  oktitled  to  vote  on  said  ordinance,  voted 
tai  favor  of  the  adoption  of  said  ordinance. 
•  *  *  That  said  ordinance  went  into  ef- 
fect from  and  after  ten  days  after  Its  adop- 
tton,  and  ever  since  has  been  and  now  is  in 


effect  In  said  county  oC  Btanlslaii^  as  pro- 
vided in  said  oTdlnanesw** 

There  are  certain  provisions  of  the  Consti- 
tution and  Btatntes  brought  into  review : 

"Any  county,  city,  town  or  townsMp  may 
make  and  enforce  within  its  limits  all  sudi 
local  police,  suiitary  and  .other  relations  ss 
are  not  In  conflict  with  general  lawe."  Sec- 
tion 11,  art  11,  Const 

The  act  of  AprU  4,  1911  (Stats.  1911,  p. 
599)  Is  an  act  entitled  "An  act  to  provide  for 
the  regulation  of  the  trafiSc  in  alcoholic  liq- 
uors by  establishing  local  option,"  etc.  Sec- 
tion 1  provides  that :  "Qnallfled  electors  of 
any  dty  or  town,  or  of  that  portion  of  any 
supervisorial  district  not  included  within  the 
boundaries  of  any  Incorporated  dty  or  town, 

♦  *  ♦  may  petition  the  dty  council,  board 
of  trustees  or  other  legislative  body  of  such 
dty  or  town  or  the  board  of  supervisors  of 
the  county  in  which  such  supervisorial  dis- 
trict is  situated,  to  call  an  election  to  vote 
upon  the  question,  whether  the  sale  of  alco- 
holic liquors  shall  be  licensed  in  such  city, 
town,  or  supervisorial  district  outside  of  In- 
corporated dties  and  towns."  The  sections 
following  comprise  complete  directions  for 
carrying  out  the  objects  of  the  statute.  Sec- 
tion 13  declares  that :  "It  shall  be  unlawful 
for  any  person  •  •  •  wlUiin  the  bound- 
aries of  any  no-llcense  territory  to  sell 

*  *  *  any.  alcoholic  liquors  except  as  pro- 
vided in  section  16  hereof."  Section  19  de- 
dares  that  the  violation  of  the  statute  shall 
be  deemed  a  misdemeanor  punishable  "by  a 
fine  not  exceeding  six  hundred  dollars,  or 
by  imprisonment  In  the  county  jail  not  ex- 
ceeding seven  months,  or  by  both  sucb  fine 
and  imprisonment."  Section  22  reads :  Noth- 
ing lu  this  act  shall  be  construed  as  putting 
any  limitations,  except  such  as  are  positively 
stated  herein,  upon  the  police  powers  now 
possessed  by  cities,  towns  and  counties." 

The  act  of  January  2,  1912,  is  entitled 
"An  act  to  amend  section  4058  of  the  Po- 
litical Code,  relating  to  direct  legislation 
and  Including  initiative  and  referendum  by 
electors  of  counties"  (Stats.  1912,  p.  125). 
The  amended  section  4058  was  originally  en- 
acted as  a  new  section  to  the  Political  Code, 
April  3,  1011  (Stats.  1911,  p.  577),  and  the 
act  was  entitled  "An  act  to  provide  for  di- 
rect legislation,  including  Initiative,  referen- 
dum, and  recall  by  electors  in  counties,  by 
adding  two  new  sections  to  the  Political  Code 
to  be  numbered  sections  4058  and  4021a,  re- 
'  spectively."  Section  4021a  provides  that  "the 
holder  of  any  elective  office  of  any  county 
may  be  removed  or  recalled  at  any  time  by 
the  electors;  provided  be  has  held  his  office 
at  least  six  months,"  and  provides  the  pro- 
cedure for  such  removal  Section  4058,  as 
It  now  reads,  provides  as  follows:  "Ordi- 
nances may  also  be  enacted  by  and  for  any 
county  of  the  state  in  the  manner  foUowbig." 
Then  follow  provisions  by  which  "qualified 
electors  of  the  county,"  In  numbn  as  pre- 
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Bcrtbed,  mar  by  petition  anbmlt  to  the  board 
of  soperrlaora  any  proposed  ordinance.  "If 
the  petition  accompanying  the  prc^osed  ordi- 
nance be  signed  by  electors  not  leas  in  num- 
ber than  twenty  per  c^t  of  the  entire  vote 
cast  within  8u<di  county  for  all  candidates 
tor  Governor  of  the  state,  at  the  last  gen- 
eral election  at  which  such  Governor  was  vot- 
ed for,  and  contains  a  request  that  such  ordi- 
nance be  submitted  forthwith  to  a  vote  of 
the  people  at  a  special  election,  then  the 
iKwrd  of  supervisors  shall  eltlier:  (a)  Pass 
BDCb  ordinance  without  alteration  at  the  reg- 
ular session  at  which  it  is  presented  and 
within  ten  days  after  It  is  presented ;  or  (b) 
forthwith  the  supervisors  shall  proceed  to 
call  a  special  election  at  which  said  ordi- 
nance, without  alteration,  shall  be  submitted 
to  a  Tote  of  the  electors  of  the  county." 
Then  follow  proTlslons  for  conducting  the 
election  not  neeeBsary  to  be  stated.  Among 
other  thlnSB,  It  la  i^nlded  that  "the  enact 
tng  danae  of  an  ordinance  passed  by  the 
vote  of  the  electors  shall  be  substaDtially  in 
the  following  form :  The  people  of  the  coun- 
ty of  do  ordain  as  follows.' "   It  is 

also  provided  that.  *V  a  majority  of  the 
qnallfled  etectors  voting  on  said  proposed  or- 
dinance shall  Tbte  In  favor  thereof,  such  or- 
dinance shall  thereupon  become  a  valid  and 
binding  ordinance  of  the  county  and  be  con- 
sidled  aa  adopted  upon  the  date  that  the 
vote  Is  cast  and  declared  by  the  board  of 
supervisors  and  go  Into  effect  ten  days  there- 
affer.- 

Some  significance  Is  attempted  to  be  given 
flte  fact  that  section  4058,  introdoclng  the 
InltlatiTe,  was  originally  passed  April  3, 

1911,  while  Uie  local  option  law  was  passed 
Apzll  4>  1911.  Section  4058,  with  which  we 
are  now  to  deal,  was  passed  January  2, 

1912,  and  la  the  law  governing  so  far  as  it 
telatee  to  the  proceedings  now  under  review, 
which  were  Initiated  since  that  date.  This 
we  deem  snffldent  answer  to  any  inference 
which  might  be  drawn  had  section  4058  re- 
mained unamended. 

Bespondoit  aaya  in  hla  brief:  "It  has  nev- 
er been  claimed,  nor  has  any  one  contend- 
ed, Quit  It  (the  ordinance)  was  passed  by 
the  boud  of  superrisors.  It  is  admitted 
that  it  was  passed  by  the  vote  of  the  people." 
In  Ma  return  respondent  allies  that  the  or- 
dinance mis  "submitted  to  a  vote  of  the 
qnallfled  electors  of  said  county  who  had 
a  right  to  vote  at  said  election,  on  the  14th 
di^  of  May.  1012;  that  at  said  election  a 
majority,  'who  had  a  right  and  were  entitled 
to  vote  on  said  ordinance,  voted  in  favor  of 
the  adoption  of  said  ordinance"  We  are 
urtced  to  Infer  from  this  statement  that  only 
those  electors  residing  without  the  bound- 
aries of  any  incorporated  town  or  city  voted 
at  the  Section,  and  that  section  4068  "refers 
to  that  part  of  the  county  over  which  tbo 
board  of  supervisors  has  jurisdiction" ;  that 
the  board  has  no  jurisdiction  over  Incorpo- 
rated dtiee  and  towns,  and  heace.  In  submit' 


[ting  the  ordinance,  the  board  submitted  it 
only  to  electors  outside  such  cities  and  towns. 

The  ordinance  declares  that  "the  people 
of  the  county  of  Stanislaus,  state  of  Oall- 
fornla,  do  ordain  aa  follows."  The  act  de- 
clares that  "ordinances  may  also  be  enact- 
ed by  and  for  any  county  of  the  state  in 
the  manner  following."  The  act  contem- 
plates the  enactment  of  ordinances  by  the 
electors  of  the  county  on  the  principle  of  the 
InltiatlTe  and  referendum.  The  ordinance 
shows  on  ite  face  that  it  was  enacted  "by 
and  for  the  county"  In  conformity  with  the 
stetute  and  la  the  raactment  of  "the  people 
of  the  county."  It  Is  perfectly  clear  that 
the  ordinance  was  passed  pursuant  to  sec- 
tion 4058  and  not  under  the  local  option 
law. 

It  la  immaterial,  In  the  view  we  teke  of 
t^e  section,  whether  the  electors  of  the  en- 
tire county  participated  in  the  election  or 
only  those  residing  outside  incorporated  dtles 
and  towns.  It  was  not  an  election  by  the 
districts  to  be  affected.  We  have,  thai,  tbe 
question:  Is  tbe  licensing  of  the  liciuor  traf- 
fic governed  by  the  local  option  law  of  1911 
or  by  section  4058  of  the  Political  Code? 

[1]  The  act  of  1911  is  a  general  law.  Ex 
parte  Beck  (Sup.)  124  Pac.  543.  As  will  be 
seen  from  its  terms,  quoted  above,  it  pro- 
vides a  state-wide  scheme  by  which  "any  In- 
corporated city  or  town,  or  of  that  portion 
of  any  supervisorial  district  not  included 
within  tbe  boundaries  of  any  Incorporated 
city  or  town,"  may  petition  to  the  appro- 
priate legislative  body  to  call  an  election  to 
determine  "whether  the  sale  of  alcoholic  liq- 
uors shall  be  licensed  In  such  city,  town  or 
supervisorial  district  outside  of  Incorporated 
cities  and  towns."  No  provision  of  tbe  act 
auttiorizes  any  county  in  its  entirety,  either 
exclusive  or  Indusive  of  incorporated  cities 
and  towns,  to  petition  any  legislative  body 
to  call  an  election  for  such  punrasa  The 
obvious  intention  of  the  Legislature  was  to 
authorize  each  of  the  mentioned  subdivisions 
of  tbe  county  to  act  Independently  of  every 
other  in  determining  the  question  for  Itself, 
unaffected  by  the  votes  of  any  other  of  the 
subdivisions  named. 

[2]  Hence  any  ordinance  passed  by  tbe  peo- 
ple of  the  county  or  by  the  board  of  super- 
visors in  confiict  with  this  general  law 
would  be  violative  of  section  11.  art  U,  of 
the  Constitution,  supra,  and  void.  In  re 
Desante,  8  Cal.  App.  295,  06  Pac.  1027:  Ex 
parte  Stephen,  114  CaL  278.  46  Pac.  86 ;  In  re 
Sic,  73  Cal.  142,  14  Pac.  405.  That  the  ordi- 
nance In  question  Is  in  conflict  with  the  act 
of  1911  admits  of  no  doubt.  We  have  an 
apt  Illustration  of  this  fact  In  the  recent 
general  election  as  well  as  in  numerous  pre- 
vious elections  in  counties.  In  several  coun- 
ties, proceeding  under  tbe  local  opUon  law, 
the  electors  of  incorporated  cities  and  towns 
and  of  supervisorial  districts  voted  on  the 
question  whether  th^  would  license  the  sale 
of  Intoxicating  liquors.  The  result  was  that. 
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In  tlie  reniacnlar'  ot  tiie  day,  some  Toted 
"wet^  and  others  voted  "dry."  so  that  In 
the  same  connty  i3iere  Is  now  "we^*  and 
"dry"  territory.  Obrloualy,  an  ordinance  en- 
acted by  a  cotmty-wlde  vote  most  necessari- 
ly result  in  nullifying  the  decision  of  one  or 
more  districts,  whteberer  way  the  connty  as 
a  whole  might  vote,  and  would  thus  thwart 
the  underlying  principle  of  the  act  of  1911, 
namely,  local  option  by  districts.  It  Is  easi- 
ly conc^Table  that  the  electoral  TOte  of  the 
entire  connty  might  be  biToked  at  any  time 
to  accomplish  this  very  object  It  mig^t 
happen  that.  In  a  county-wide  vote,  the  elec- 
tors of  a  town  or  city  would  be  able  to  deter- 
mine the  question  for  every  othw  district 
in  Uie  county,  or  the  combined  vote  outside  the 
town  or  city  might  set&e  the  question  for  the 
tdwn  or  city.  Was  it  the  intention  of  the 
Legtslature  to  authorize  this  to  be  done  by 
the  enactm^t  of  section  40S8?  We  rannot 
bellfive  that  the  Legislature  so  intoided,  or 
that  such  an  Intratlon  necessarily  results 
from  anytblng  to  be  found  in  that  secticm. 
TUs  section,  as  it  now  reads,  differs  but 
little  and  in  no  reject  affecting  the  present 
question,  from  the  section  as  originally  pass- 
ed. It  was  first  enacted  April  8,  1911.  and 
the  local  option  law  was  passed  the  next  day, 
April  4,  1911.  The  local  option  law  relates 
to  a  Bpedflc  sii^e  subject  and  is  a  carefully 
worked-ont  plan  by  irtiicb  the  people  of  the 
superrisoilal  subdivisions  of  the  county  and 
the  Incorporated  cities  and  towns  may  U- 
cmse  the  liquor  trafilc.  The  powers  given 
by  section  4058,  we  tSilnk,  were  given,  and 
intended  to  be  given,  the  people  of  the  en- 
tire county,  to  legislate  by  the  Initiative  up- 
on other  subjects  of  general  conctfu  to  the 
whole  county.  To  give  the  aectioi  th»  con- 
«tmction  contended  for  would  permit  a  coun- 
ty by  its  votes  to  repeal  an  ordinance  passed 
hy  a  district  of  the  county  under  tiie  local 
option  law;  or  it  might  by  its  vote  make  it 
impossible  for  a  district  to  oiact  an  ordtaiance 
on  that  subject  different  fnnn  that  enacted 
iiy  the  connty. 

The  local  option  law  requires  "the  petition 
of  twenty-flve  per  cent  of  the  number  of 
votes  cast  for  all  candidates  for  Governor  of 
the  state,"  L  e.,  25  per  cent  ot  tile  votes 
cast  in  the  supervisorial  district  or  In  the 
iKJundarlea  of  the  incorporated  city  or  town. 
Section  4058  requires  the  petition  to  be  "sign- 
ed by  electors  not  less  in  number  than  twenty 
per  cent  of  the  entire  vote  cast  within  the 
county  •  *  •  at  the  last  preceding  gen- 
eral election  at  which  a  Governor  Is  voted 
for."  For  the  reasons  suggested,  and  others 
might  be  added,  If  section  4058  Is  given  the 
construction  contended  for  by  respondent,  the 
two  acta  are  In  irreconcilable  conflict  and 
■one  or  the  other  must  give  way. 

[3]  "Interpretation  must  be  reasonable." 
Civ.  Code,  I  8542.  "An  interpretation  which 
^ves  effect  is  preferred  to  one  which  makes 
void."  Civ.  Code^  I  3541.  A  statute  should 


be  so  construed  as  to  give  a  senitble  and  In- 

telllgrat  meaning  to  every  part,  to  avoid  ab- 
surd and  unjust  consequences,  and,  if  posd- 
ble,  so  as  to  make  it  valid  and  ^ecUve-  2 
Sutherland,  Stat  Const  {  516.  The  legisla- 
tion inaugurating  the  initiative  and  refer- 
endum and  recall  can  find  ample  scope  for 
Its  operation  by  giving  It  a  r^isonable  in- 
terpretation and  confining  Its  operation  to 
matters  not  elsewhere  specifically  provided 
for,  and  limiting  Its  appUcatlim  to  subjects 
of  general  concern  to  the  pec^lA  of  the  m- 
ttre  county  over  which  they  may  properly 
legislate.  For  example,  they  may  vote  on 
the  question  of  the  removal  of  the  connty 
seat  Pol.  Code,  |  8970.  The  county  may 
vote  bonds  to  provide  funds  for  the  construc- 
tion of  roads,  bridges  and  hii^waya  Id.  i 
4088.  There  axe  numerous  powers  given  the 
board  of  suparvisora,  as  the  legislative  body 
of  the  connty,  aiumerated  In  section  4011  of 
the  Political  Code,  some  of  which  would 
probably  be  held  to  be  within  the  province 
of  the  people  to  Initiate  under  section  4058. 

However,  the  view  we  have  taken  gives 
effiect  to  both  laws  without  during  violence  to 
either,  and  this  we  think  It  our  daty  to  da 
Any  other  view  would  lead  to  great  otmfo- 
slon  In  the  administration  of  tflie  lav  and 
would  InevitaUy  bring  about  a  repeal  of  or- 
dinances in  fbroe  in  some  of  the  counties  and 
prevent  their  successful  mactment  In  others. 
In  short  It  would  rwda  the  local  i^ptiiHi 
law  of  little  or  no  nliu.  We  can  find  no 
warrant  for  bringing  about  soch  regrettable 
results. 

Our  attoition  is  called  to  the  recent  de- 
dsitm  in  the  case  of  Giddlngs  Board  of 
Trustees  of  San  BuauLventnra,  ISO  Pac.  — k> 
and  also  to  section  22  of  the  local  option  law, 
suiffa,  which  provides  that  *^thing  in  this 
act  shall  be  construed  as  putting  any  limita- 
tions, except  such  as  are  positively  stated 
herein,  upon  the  police  powers  now  possess- 
ed by  cities,  towns  and  counties.**  The  lim- 
itations "positively  stated"  In  the  act  can  be 
none  other  than  the  powers  given  to  the 
"qualified  electors  of  any  incorporated  city 
or  town,  or  the  Sectors  of  that  portion  of 
any  supervisorial  district  not  included  with- 
in the  boundaries  of  any  incorporated  city 
or  town,"  to  petition  the  am)roprlate  legis- 
lative body  "to  call  an  election  to  vote  upon 
the  question,  whether  the  sale  of  alcoholic 
liquors  shall  be  licensed  in  such  city,  town 
or  supervisorial  district  outside  of  Incorpo- 
rated cities  or  towns."  The  section  simply 
means  that  the  police  powm  of  cities,  towna, 
and  counties  are  not  limited  by  the  act  ex- 
cept that  the  question  "whether  the  sale  of 
alcoholic  liquors  shall  be  licensed"  is  a  mat- 
ter which  the  act  has  K>eclfically  conferred 
upon  the  Incorporated  cities  or  towns  and 
the  supervisorial  districts  outside  sudi  cities 
and  towns  to  be  acted  upon  by  eadi  in  its 
separate  capacity.  In  other  words,  the  coun- 
ty as  such  cannot,  under  its  general  police 

■B«liearlng  pendlns. 
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poww,  deprlTA  tbe  decton  of  incorporated 
cUles  or  towns  or  the  electors  of  a  super- 
Wsorlal  district  ontside  snch  cities  and 
towtis,  from  deciding  for  themselTCfi  theqaee- 
tlon  oonfflded  to  them  by  tbe  act  Had  the 
Ejeglslatnre  Intended  to  extoid  tbe  operation 
<tf  file  local  opUon  law  to  counties  to  pass 
onllnuioes  on  the  apedfle  aobject  dealt  with 
in  the  act,  the  Legislature  would  have  so 
said  In  section  1,  where  tbe  power  Is  given 
to  the  enumerated  subdivisions  of  the  oonn- 
ty.  In  mentioning  the  subdivisions  of  the 
«0Qn^  to  wbldi  was  glToi  tbe  power,  the 
county-  as  a  wbaHe  was  eztduded.  Bzpresslo 
nnim,  e«duaio  alterina.  We  cannot  Impute 
to  tbe  Legislature  the  Intention  by  section 
22  to  lesttve  to  tbe  oonnl7>  br  s  rote  of  all 
tbe  electors  tiiereln,  the  power  to  prerait  or 
undo  legislation  which  tbe  act  empowers  In- 
coipcottted  cities  and  towns  and  supervlsorl- 
-al  districts  only  to  enact. 

The  Olddlnga  Case*  above  dted,  does  not, 
as  respondent  claims,  "settle  the  question 
la  tbe  present  matter.'*  In  August,  1011. 
the  Sectors  of  San  Buenaventura,  unda  tbe 
local  option  law,  voted  In  fiivor  of  licensing 
tlie  sale  of  alcoholic  liquors,  and  tbe  board 
of  trustees  passed  an  ordinance  accordingly. 
On  April  1,  1912,  a  petition  by  Sectors  of 
the  dty  was  presented  to  the  board,  request- 
ing it  either  to  enact  the  accompanying  or- 
dinance, problbltli^  the  traffic  in  alcoholic 
liquors  in  said  city,  or  submit  the  question 
to  a  vote  of  the  electors  of  the  city.  The 
petition  was  presented  under  the  provisions 
of  the  act  of  January  2,  1912  (Stats.  1912, 
p.  131),  which  gives  to  incorporated  cities 
and  towns  the  Initiative  and  referendum  as 
does  the  act  of  the  same  date  to  counties. 
The  board  refused  to  comply  with  tbe  peti- 
tion "upon  the  theory  that  under  the  local 
option  act  the  people  at  a  popnlar  election 
once  determined  the  question  and  under  the 
provisions  of  such  act  a  second  election 
should  not  be  called  until  after  tbe  lapse  of 
two  years."  But  the  court  held  that  this 
local  option  law  "only  purports  to  wrest  from 
such  board  of  trustees  the  power  to  grant 
licenses  after  the  electors  shall  have  deter- 
mined not  to  make  such  city  *no-llcenBe  ter- 
ritory.* "  Bald  the  court:  "It  does  not  In- 
terfere with  their  power,  In  the  event  no 
election  has  been  held  under  tbe  act,  nor 
where  one  has  been  held  and  the  electors 
have  determined  not  to  mafce  snch  dty  'no- 
license  territory.* "  The  writ  of  mandate 
was  issued  for  the  reason  that  the  ordinance 
enacted  in  April,  1911,  was  not  such  expres- 
sion as  was  prohibited  by  the  act  from  beli^ 
resubmitted.  Had  the  vote  been  In  favor 
of  "no-license  territory,"  the  opinion  shows, 
by  Implication,  that  the  local  option  act 
would  have  prevented  Its  resubmission  until 
after  the  lapse  of  two  years.  Tbe  court 
said  that  the  question  of  the  repeal  by  im- 
plication of  the  local  option  law  by  virtue 


of  the  Initiative  act  was  not  involved.  In- 
deed, that  act  was  not  involved  except  that 
under  it  the  board  of  trustees  were  asked  to 
do  what  it  had  the  undoubted  right  to  do 
under  Its  general  police  powers  with  which 
Its  action  in  April,  1911,  In  no  wise  Inter- 
fered. The  initiative  act  gsvs  the  electors 
the  right  to  comp^  action  on  the  question 
submitted,  but  the  right  or  power  to  act  on 
the  particular  subject  did  not  come  from  the 
initiative  act ;  that  power  was  already  lodg- 
ed in  the  board. 

[4]  Bespondent  concedes  that  habeas  cor- 
POB  will  lie  to  test  the  constltatlonallty  of 
an  ordinance,  but  he  contends  that  "tbe  rule 
dKmld  be  that  tbe  constitutionality  ot  a  law 
or  ordinance  should  only  be  considered  after 
a  conviction  or  after  tbe  Judgment  In  tbe 
lower  court"  Why  should  tbB  Ubettgr  of  a 
citizen  be  taken  from  blm  and  be  be  put  to 
the  expmse  and  Ignominy  of  a  criminal  pros- 
ecution upon  a  complaint  having  no  warrant 
of  law  to  support  it?  A  void  biw  la  no  law, 
and  a  prosecution  under  it  is  a  prosecution 
without  tbe  authority  of  law.  But  the  rale 
is  otberwl8&  Pen.  Code^  |  1487;  Bz  parte 
Keeney,  84  GaL  SOI,  24  Paa  84;  In  re  Smith, 
143  CaL  368.  77  Pae  ISO. 

Tbe  prisoner  must  be  distdiaqcsd,  and  It 
is  so  ordwed. 

We  concur:   BUBNBTT,  J.;  HABT,  J. 


ZEETLEB  V.  TONOPAH  &  G.  R.  CO. 
(No.  1,889.) 
(Supreme  Court  oi  Nevada.   Jan.  4,  1913.) 

1.  CARRIEBS  (I  405*)— BAGOAQB— LnOTATION 
or  LlABIUTT. 

If  it  be  conceded  that  paasenger  carriers 
by  specific  regulations  which  are  reaBonable, 
and  not  inconsistent  with  «Utute  or  with  their 
doties  to  the  public,  and  whidi  are  distinctly 
brought  to  the  kno\riedge  of  the  pasasnger, 
may  protect  themBelveg  against  liabiUty  as  in- 
surers of  baggage  exceeding  a  fixed  value  ex- 
cept upon  payment  of  an  additional  compensa- 
tion proportioned  to  tbe  ruik,  a  contract  so 
limiting  the  amount  of  liability  does  not  relieve 
the  carrier  of  liability  for  baggage  lost  through 
its  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  li  1M4-1&49:  Dec  Dig.  }  406.*] 

2.  Carbibbs  (1 405*)— Bagoaqb— Nkoligswci: 
— Wkono  Deuvkxt. 

The  delivery  of  a  passeager's  baggage  at 
the  carrier's  baggageroom  to  a  person  not  en- 
titled to  receive  it  is  such  negligence  as  malcee 
the  company  liable,  notwithstanding  a  contract 
limiting  its  liability  to  a  fixed  value. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1544^1548;  Dec  Dig.  |  405.*] 

Norcross,  J.,  dissenting. 

Appeal  from  District  (3ourt,  Esmeralda 
County;  Theron  Stevens,  Judge. 

Action  by  Anton  Zetler  against  tbe  Tono- 
pah  ft  Goldfleld  Bailroad  Company.  Judg- 
ment for  plaintur,  and  defendant  appeals. 
Afilnned. 
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Campbell,  Metaon  &  Brown,  of  Tonopah, 
Huger  WUkerson,  of  GoIdfleW,  and  Walter 
Staelton,  for  appellant  James  Donovan,  of 
Batemfldd,  CaL,  for  respondent 

TALBOT.  3.  TMs  Is  an  appeal  from  a 
jndgment  in  favor  of  the  plalntlfT  for  $783.95 
for  damages  for  the  loss  of  '  baggage  and 
from  an  order  denying  d^endant's  motion  for 
a  new  trlaL 

[1]  The  baggage  was  checked  on  a  ticket 
which  bore  a  number  of  written  conditions, 
among  which  was  the  one:  "It  is  agreed  that 
the  valne  of  the  baggage  transported  under 
this  ticket  shall  not  exceed  one  hundred  dol- 
lars." Under  the  contentions  made  It  may  be 
conceded  for  the  purposes  of  this  case  that 
"It  Is  competent  for  passenger  carriers  by 
specific  regulations  which  are  reasonable  and 
not  inconsistent  with  any  statute  or  its  duties 
to  the  public,  and  which  are  distinctly 
brought  to  the  knowledge  of  the  passenger, 
to  protect  themselves  against  liability  as  in- 
eurers  of  baggage  exceeding  a  fixed  amount 
in  value,  except  upon  additional  compensa- 
tion proportioned  to  the  risk."  Moore  on 
Carriers,  S  62.  Even  if  so.  It  has  been  held, 
where  such  Is  acknowledged  to  be  the  law  by 
decision  or  even  by  statute,  that  the  carrier 
is  liable  for  baggage  lost  through  his  negli- 
gence, notwithstanding  a  valid  contract  limit- 
ing the  amount  of  the  liability.  Tewes  v. 
North  German  Lloyd  S.  S.  Co.,  42  Mlsa  Rep. 
14S,  S5  N.  T.  Supp.  994;  Holmes  v.  North 
German  Lloyd  S.  S.  Co.,  184  N.  T.  280,  77  N. 
E.  21,  6  L.  R.  A.  (N.  S.)  660;  Saleeby  v.  Cen- 
tral B.  Co.  of  New  Jersey,  99  App.  Dlv.  163, 
90  N.  Y.  Supp.  1042;  Williams  v.  Central  B. 
Co.  of  New  Jersey,  93  App.  Dlv.  582.  88  N. 
Y.  Supp.  434;  Saunders  v.  Southern  Ry.  Co., 
128  Fed.  15,  62  C.  C.  A.  523;  Bank  of  Ken- 
tucky v.  Adams'  Exp.  Co.,  93  U.  S.  174.  23 
U  Ed.  872;  N.  Y.  Cent  R.  R.  Co.  v.  Lock- 
wood,  17  Wall.  (84  U.  8.)  357,  21  L.  Ed.  627. 

[2]  As  It  appears  that  the  damage  was 
occasioned  by  the  delivery  of  the  trunk  by 
the  plaintiff  at  the  baggageroom  to  some  per- 
son not  entitled  to  receive  it,  we  think  ttilB 
was  such  negligence  on  the  part  of  the  com- 
pany as  to  render  it  liable  for  the  value  of 
the  articles  lost,  notwithstanding  the  con- 
tract 

Respondrait  moved  to  strike  tlie  statonent 
from  the  flies  because  not  filed  in  time,  but 
we  think  It  was  filed  within  the  time  propraly 
allowed  1^  ezteusiona. 

The  Judgment  of  the  district  ooort  is  af- 
firmed. 

SWBENET,  a  3.t  concurs. 

NORGBOSS,  J.  (dissenting).  I  am  unable  to 
concur  in  the  condnsiona  reached  by  my  as> 
Bociates  In  tUs  case.  The  main  question  in- 
volved is  of  first  impression  in  this  court  and 
concerns  an  ii^ortant  rule  of  liability  of 
common  carriers. 


The  proofs  In  the  case  show  that  tbe  plain- 
tiff purchased  a  ticket  from  the  Great  North- 
em  Railway  Company  at  Bellingbam,  state  of 
Washington,  for  transportation  over  It  and 
other  connecting  lines,  Including  that  of  the 
defendant,  to  Goldfield,  Nev.  Tlie  ti<^et  so 
purchased  was  a  second-class  ticket,  which 
contained  the  following  provisions  subscribed 
to  by  the  plaintiff:  "Issued  by  the  Great 
Northern  Railway  Line.  Good  for  one  pas- 
sage to  Goldfleld,  Nevada.  •  •  •  Subject 
to  the  following  contract:  let  In  selling  this 
ticket  and  cheeking  baggage  tbereon,  this 
company  acts  as  agent  and  is  not  responsi- 
ble beyond  its  own  line.  •  *  •  eth.  It  la 
agreed  that  the  value  of  the  baggage  trans- 
ported under  this  ticket  shall  not  exceed  f  100. 
7tb.  This  ticket  must  be  signed  below  by  the 
purchaser.  •  •  •  No  agent  or  employ^ 
has  power  to  modify  this  contract  In  any  par- 
ticular. I  hereby  agree  to  all  the  conditions 
of  the  above  contract  [Signed]  A.  Zetler, 
purchaser.  Witness:  R.  M.  Smith,  agent  A. 
L.  Craig,  Passenger  Traffic  Manage."  The 
baggage  in  question  was  checked  the  day  fol- 
lowing the  purchase  of  the  ticket  and  a  du- 
plicate check  given  to  the  plaintiff  therefor, 
reading  in  part  as  follows:  "Special  Du- 
plicate Check.  Great  Northern  Railway, 
•  •  •  via  Q.  N.  By.  to  Seattle,  N.  P.  to 
Portland,  Southern  Pacific  to  .  Tono- 
pah &  Goldfleld  per  destiny,  14157,  Form  100. 
Series  J.  Baggage  consists  of  wearing  ap- 
parel and  personal  effects  of  the  passei^r, 
which  may  be  necessary  for  the  Journey. 
The  liability  of  this  company  and  all  others 
over  which  the  baggage  passes  Is  limited  to 
flOO.  All  baggage  valued  in  excess  of  this 
amount  will  be  transported  at  proportionate 
rates." 

The  prlncljpal  question  Involved  In  this  case 
relates  to  the  amount  <^  damages  the  plain- 
tiff is  entitled,  to  recover.  The  plaintiff  al- 
leged and  recovered  Judgment  for  damages 
in  the  sum  of  f 783.96.  There  is  no  testimony 
np<m  the  part  of  the  plaintlfl  or  pnet  in  this 
case  that  the  plaintiff  did  not  bare  knowl- 
edge of  the  terms  and  conditions  of  Uie  tldEet 
purchased  by  him  at  the  time  of  siufh  pnx^ 
chase  and  at  the  time  of  checking  Us  bag* 
gag&  So  far  as  the  evidence  goe^  the  tlck^ 
was  offered  In  evidence  by  the  d^endant; 
the  plaintiff  acknowledged  his  signature 
fliereto,  and  the  matter  of  the  ticket  was  al- 
lowed to  rest  Presumptively,  at  least,  one 
who  Bubscrlbee  to  an  instrument  has  knowl- 
edge of  Its  contents,  and,  in  the  absence  of 
evidence  that  will  relieve  him  from  the  ef- 
fect of  his  apporenUy  voluntary  act,  be  la 
bound  by  the  provisions  of  the  instrument 
otherwise  valid,  which  he  has  encuted.  If 
the  ticket  upon  Its  fue  was  in  effect  a  valid 
contract  binding  upra  the  plaintiff,  the  bur- 
den was  upon  the  plaintiff  to  ahow  facts.  If 
such  existed,  that  would  reUeve  him  from  its 
otherwise  binding  force.  One  of  the  condi- 
tions of  the  ticket  to  whidi  the  plaintiff  anb- 
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Bcrlbed  was  "that  tbe  Talae  of  the  baggage 
transported  under  this  ticket  shall  not  ex- 
ceed $100."  Unless  It  can  be  said  that  this 
condition  is  unreasonable  or  contrary  to  some 
proTiaion  of  statnte,  or  against  public  policy, 
plaintiff  is  bound  by  it  It  appears  that  the 
railroad  company  selling  tbe  ticket  had  made 
provision  for  the  carrying  of  baggage  of  a 
bigher  Talne  than  that  carried  free  upon  the 
ticket  which  could  be  carried  at  the  com- 
pany's risk  upon  the  payment  of  additional 
proportionate  rates.  This  provision  was 
printed  upon  the  trunk  check  received  by  the 
plaintiff.  Plaintiff  in  his  testimony  makes  no 
contention  that  he  was  not  aware  at  the  time 
of  tbe  provision  printed  on  his  check,  or  that 
Ilia  attention  was  not  called  thereto. 

Provisions  included  in  railroad  tickets,  at- 
tempting arbitrarily  to  limit  liability  for 
loss  of  baggage  beyond  a  certain  prescribed 
amount,  have  been  held  by  the  courts  to  be 
Invalidt  as  contrary  to  the  rule  of  the  com- 
mon law.  However,  as  succinctly  stated  by 
Moore  on  Carriers,  1  62,  tbe  authorities  very 
generally  recognize  Uiat:  "It  Is  competent 
for  passei^er  carriers  by  apedflc  regulations 
which  are  reasonable  and  not  Inconslatent 
with  any  statute  or  its  duties  to  the  public 
and  whlfOi  are  distinctly  brous^  to  the 
knowledge  of  the  passei^er,  to  inrotect  them- 
selves against  liability  as  Inanreirs  of  bag- 
gage exceeding  a  fixed  amount  In  value,  ex- 
cept upon  additional  compensation  propor^ 
tlonea  to  the  risk."  3  Hutchinson  on  Cai^ 
riers,  |  1297,  says:  "In  gaieral,  it  may  be 
stated  that  there  Is  no  distinction  between 
flie  baggage  of  a  passenger  and  ordinary 
goods  In  respect  to  the  rights  of  the  parties 
to  «iter  into  contracts  limiting  the  llatdUty 
of  the  carrier."  And  again,  In  section  1299, 
tbe  author  says:  "GondiUons  Intended  to  re- 
strict tbe  carrier's  common-law  llabllltr  In 
respect  to  the  carriage  of  baggage  are  tre* 
qumtly  written  or  printed  upon  passenger 
tickets,  and  tbe  question  arises  as  to  the  ex- 
tent to  which  such  conditions  will  be  binding 
on  tbe  persim  accepting  the  ticket  If  tbe 
ticket  imports  a  special  contract,  Uie  pre* 
samptlon  will  arise  that  the  person  accepting 
the  ticket  knew  of  and  thereby  asscaited  to 
such  of  its  lawful  limitations  as  were  plain- 
ly written  or  printed  upon  it  as  a  part  of  tlie 
contract**  In  the  recent  case  of  Hooker  v. 
Boston  ft  Maine  Railroad.  209  Mass.  698,  95 
N.  E.  945,  Aon.  Oas.  1912B,  669,  dted  by 
respondent,  the  Supreme  Court  of  Massachu- 
setts, while  holding  the  defendant  company 
to  full  liability  for  the  loss  of  baggage  In 
question,  because  regulations  limiting  liabili- 
ty were  not  brought  to  the  knowledge  of 
the  plaintiff  or  assented  to,  said:  "The  com- 
mon-law rule  fixing  the  ri^ts  of  the  parties 
Is  not  open  to  doubt  It  Is  that  respecting 
tbe  transi>ortatton  of  ba^age  or  merchandise 
a  common  carrier  may  relieve  itself  from 
many  of  tbe  heavy  responsibilities  amounting 
to  Insnrancs  cast  upon  it  1^  the  law.  It 


may  not  exonerate  Itself,  however,  by  regu- 
lation or  by  contract  from  liability  for  Its 
own  uegligence,  but  it  may  make  Just  and 
reasonable  stipulations  in  good  faith  as  to 
the  value  of  the  property  Intrusted  to  Its 
care,  and  the  amount  for  which  It  shall  re- 
spond in  case  of  loss,  even  though  occurring 
through  its  own  negligence.  Such  stipula- 
tions must  be  brought  home  to  the  knowl- 
edge of  the  shipper  through  either  a  format 
contract,  or  express  or  Inferable  notice,  uu- 
der  circum8tan(^  warranting  the  assumption 
of  actual  assmt" — citing  many  authorities. 
In  the  leading  case  of  Railroad  Company  v. 
lYaloff.  100  U.  S.  24,  25  L.  B)d.  681,  the  court 
by  Harlan,  J.,  says:  "It  la  undoubtedly  com- 
petent for  carriers  of  passengers,  by  specific 
regulations,  distinctly  brought  to  the  knowl- 
edge of  the  passenger  which  are  reasonable 
In  tbelr  character,  and  not  inconslstmt  with 
any  statute  or  their  duties  to  the  public,  to 
protect  themselves  against  IlabiU^,  as  Insur- 
ers, for  baggage  ejEceedlng  a  fixed  amount  in 
valuer  except  upon  additional  compensation, 
proportioned  to  the  risk."  The  distinction 
between  cases  where  there  has  been  an  agree- 
ment between  the  carrier  and  the  passenger 
or  shipper  as  to  value  and  where  there  has 
been  an  attempt  to  limit  liability,  r^rdless 
of  value,  Is  illustrated  by  the  recent  case  of 
Wells  V.  Great  Northern  Railway  Company,  00 
Or.  166,  176,  116  Fac  1070,  1071,  34  L.  R.  A. 
(N.  B.)  826,  wherein  the  court  said:  "De- 
fendant also  mistake  the  effect  of  tbe  sev- 
enth clause  of  the  contract,  limiting  the  lla- 
blllly  ot  the  company.  It  is  not  a  stipulation 
of  the  value  of  the  goods  shipped,  but  limits 
the  liability  to  ^100  in  any  case,  and  is  not 
an  agreed  value  of  the  goods  shipped.  The 
baggage  liability  is  limited  to  wearing  ap- 
parel only,  not  exceedii^  $100  In  value,*  and 
the  passenger  does  not  partldpato  In  fixing 
the  amount  He  is  required  to  accept  the 
stipulation  on  the  ticket,  or  leave  Us  bag- 
gage. This  is  conceded  in  tbe  second  brief 
filed  on  this  motion,  where  It  la  contended 
that  the  limitation  Is  fixed  by  the  schedule 
of  rates  filed  by  the  company  with  the  In- 
terstate Commerce  Commission,  and  has  the 
force  and  effect  of  a  law.  Without  assenting 
to  that  statement  certainly  there  was  no 
agreement  as  to  the  value  of  the  goods  ship- 
ped- Mr.  Justice  Wolverton,  in  Normile  v. 
Oregon  Nav,  Co.,  makes  the  ^Ustinctlon  be- 
tween an  attempt  by  the  carrier  to  stipulate 
against  liabilities,  regardless  of  the  value, 
and  a  stipulation  fixing  the  value  of  tbe 
freight  to  be  carried;  and  counsel  for  defend- 
ant claim  that  this  case  comes  within  the 
latter  class,  but  In  this  he  Is  In  error.  It  is 
said  at  page  184  of  41  Or.,  at  page  930  of  69 
Pac:  'It  Is  a  sound  and  wholesome  doctrine, 
based  upon  consideration  of  public  policy  and 
fair  dealing,  that  a  common  carrier  will  not 
be  permitted  to  stipulate  against  liability  for 
the  loss  or  Injury  of  property  Intrusted  to 
It  for  carriage  and  transportation,  occasion- 
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ed  by  its  own  negligence.  •  •  •  Nor  can 
the  carrier  be  permitted  to  stipulate  or  con- 
tract for  partial  or  limited  exemption  from 
llabllft?  occasioned  by  Its  negligence  wltb 
any  more  reason  than  it  may  for  a  total  ex- 
emption/ And,  on  tbe  otber  hand,  he  rec- 
ognized that  the  shipper  may  agree  with  the 
company  upon  tbe  value  of  the  goods  shipped, 
and  be  bound  tbereby,  and  'If  the  plaintiff 
freely  and  wltbont  restraint — that  is,  was  la- 
boring under  no  such  Inequality  of  conditions 
as  that  he  was  compelled  to  enter  into  the 
contract,  whether  he  would  or  not,  in  order 
to  have  his  stock  carried— executed  the  con- 
tract In  question,  he  is  bound  by  the  stipula- 
tions as  to  the  value.'  Here  there  Is  no  stip- 
ulation as  to  value,  but  there  is  an  attempt 
to  limit  the  liability,  regardless  of  value." 
In  the  case  at  bar,  the  evidence  shows,  with- 
out contradiction,  that  the  plaintiff  entered 
Into  what  purports  to  constitute  a  mutual 
contract  between  himself  and  the  carriers  (6 
Oje.  570,  674;  Rose  v.  N.  P.  Ry.  Co.,  35 
Mont  70,  88  Pac  760,  119  Am.  St  Rep.  836; 
Donlon  V.  Southern  Pacific  Co.,  161  Cal.  763, 
91  Pac  603,  11  L.  R.  A.  [N.  S.]  811,  12  Ann. 
Cas.  1118),  wherein  It  was  agreed  that  the 
value  of  his  baggage  to  be  transported  under 
fals  ticket  should  not  exceed  $100.  It  also 
appears  from  the  evidence  that  upon  the  pay- 
m«it  of  an  additional  proportionate  charge 
the  carrier  would  have  transported  the  bag- 
gage and  assumed  the  risk  up  to  the  value 
claimed. 

It  cannot  be  said,  I  think,  under  tbe  facts 
of  this  case,  that  the  stipulation  as  to  value 
was  unreasonable.  Tewes  v.  N.  G.  L.  Steam- 
ship Co.,  186  N.  T.  151,  78  N,  E.  864,  8  L.  R. 
A.  (N.  S.)  199,  9  Ann.  Cas.  009;  Rose  v. 
N.  P.  Ry.  Co.,  supra ;  The  New  England  (D. 
C.)  110  Fed.  418;  The  PrlsclUa  (D.  C.)  106 
Fed.  739.  Nothing  In  the  sections  of  our 
statutes  cited  by  counsel  for  respondent 
(Bev.  Laws,  |!  3553,  3558,  3559),  I  think, 
militates  against  a  passenger  or  shipper  con- 
tracting with  a  carrier  and  agreeing  In  ad- 
vance as  to  the  value  of  the  baggage  or  other 
property  shipped,  so  as  to  estop  such  passen- 
ger or  shipper  from  asserting  a  higher  value 
than  that  stated  in  his  contract  upon  which 
the  rate  of  transportation  has  been  fixed, 
based  upon  such  value.  Rose  v.  Railway  Co., 
supra;  Hart  v.  Pennsylvania  R.  R.  Co.,  112 
V.  S.  331,  5  Sup.  Ct  151,  28  L.  Ed.  717. 
In  the  Hart  Case,  supra,  the  Supreme  Court 
of  the  United  SUtes  said:  "The  limitation 
as  to  Taloe  has  no  tendency  to  exempt  from 


liability  for  negligence.  It  does  not  Induce 
want  of  care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on. 
The  carrier  Is  bound  to  respond  In  that  val- 
ue for  negligence.  The  compensation  for  car- 
riage Is  based  on  that  value.  The  shipper  Is 
estopped  from  saying  that  the  value  Is  great- 
er. Tbe  articles  have  no  greater  value,  for 
tbe  purposes  of  (he  contract  of  transporta- 
tion, between  the  parties  to  that  contract 
The  carrier  must  respond  for  negligence  up 
to  that  value.  It  Is  just  and  reasonable  that 
such  a  contract  fairly  entered  into,  and, 
where  there  Is  no  deceit  practiced  on  the 
shli^)er,  should  be  upheld.  There  is  no  viola- 
tion of  public  policy.  On  the  c<nitraT7,  It 
would  be  tmjoat  and  unreasonable,  and  would 
be  repueaant  to  tbe  soundest  principles  of 
t&iT  dealing  and  of  the  freedom  o<  contract- 
ing, and  thus  In  conflict  with  public  policy, 
if  a  shUiper  sbonld  be  allowed  to  reap  the 
benefit  of  the  contract  if  there  la  no  loBS,  and 
to  repudiate  it  in.  case  of  loss."  It  la  the 
policy  of  both  the  federal  and  state  goTem- 
ments  to  require  common  carriers  to  fix  pas- 
senger and  commodity  charges,  as  tar  as  pos- 
sible, on  a  basis  of  service  rendwed.  It  is 
unirersally  recognized  that  the  value  of  any 
article  transported  ia  a  proper  matter  to  be 
considered  in  fixing  tbe  charge.  Theoretical- 
ly, and  presumably  practically,  ItobUl^  for 
loss  or  injury  alters  Into  the  consideration 
in  fixing  a  chaige  for  the  tran^rtatlon  of 
freight  or  baggage.  If  the  carrier  may  not 
by  mutual  contract  or  relation  fix  a  rea- 
sonable limit  upon  the  value  of  baggage 
which  It  will  carry  upon  a  ticket  without  ad- 
ditional charge,  then  the  carrier  is  bound  to 
assume  a  greater  liability,  which,  presumably, 
would  result  In  a  greater  charge.  Doubtless, 
the  great  mass  of  passengers  on  railroads  do 
not  carry  baggage  of  a  value  In  excess  of 
¥100,  and  such  passengers  ought  not  to  be 
compelled  to  pay  an  additional  charge  to 
cover  the  liability  which  the  carrier  would 
have  to  assume  in  the  cases  of  passengers 
carrying  baggage  of  a  higher  vala&  The 
fixing  of  a  reasonable  limit  upon  tbe  value  of 
ba^age  to  be  carried  free  upon  a  tlck^ 
providing  the  passenger  ia  permitted  to  car- 
ry baggage  of  a  higher  value  at  the  carrier's 
risk,  upon  paying  an  additional  proportion  to 
charge,  violates  no  rule  of  public  policy  and 
Is  fair  and  Just  to  all  passengers. 

For  the  reasons  given,  I  think  a  new  trial 
should  be  granted. 
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LAS  VEGAS  &  T.  R.  CO.  r.  SUMMERFIBLD 
et  aL  (JOHNSON  et  aL,  Interreoen). 
(Na  1,975.) 

(Snpreme  Conrt  of  Nerada.   Jan.  4»  1913.) 

X  BUINKnT  DOMAIH       178*)  —  FABTU8— IH- 

TSBVUfTIOH. 

PervoDs  claimioff  an  interest  In  land  eought 
to  be  CMidemned,  and  for  that  reason  claiming 
an  interest  in  the  award,  were  expressly  aathor- 
ised  to  intervene  bj  St.  1907,  c  128, 1  8,  provid- 
ing  that  all  persons  in  occapatlon  of  or  having 
or  <J«1fnlng  an  interest  in  any  of  the  property 
described  m  tiie  complaint,  or  in  the  damsees 
for  the  tailing  there<rf,  though  not  named,  may 
appear;  piead,  and  defend,  each  in  respect  to  his 
own  property  or  interest  or  that  claimed  by  liim 
In  like  manner  as  if  named  in  tlie  complaint 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
aud|^Oent  Dig.  U  479;  481-487;  Dec.  Dig^  | 

%  Uinn  AND  MxnuALB  48*)— Paisotv— 
Bbution. 

A  patent  to  a  mining  claim  relates  back  to 
the  original  location. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Ignerals,  Cant.  Dig.  U  126-129 ;  Dec.  Dig.  S 

8.  MnraB  AlfO   MlHBBALS   (S  65*)— CONVBT- 
AMCK  or  SCBMOB— BlQHTS  09  OaANIEE. 

Grantees  of  a  portion  of  the  surface  of  a 
mining  claim  under  mesne  conveyances  from  the 
original  locator  are  entitled  to  possession  ot  the 
surface  so  conveyed,  under  the  rule  that  aqnity 
will  control  the  patent  title  in  favor  of  the  par- 
ty holding  the  equitable  title. 

[£V1  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  163-166 ;  Dec.  Dig.  9 
55.*] 

4.  fiflHKS  AKD    MinXSALS   (S  66*)— GOKTBT* 
ANCE  OP  SUBFAOB. 

Reference  to  a  mining  claim  as  a  placer, 
instead  of  a  lode  claim,  in  an  agreement  for  the 
■ale  of  a  portion  of  the  surface,  was  immate- 
rial where  the  property  was  otherwise  so  de- 
scribed as  to  leave  no  donbt  as  to  what  was  In- 
tended. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig,  U  168-16B;  Dec.  Dig.  i 
6S.*1 

5.  KMXKtm  DoMAXiT  a  162*)  —  Right  to 
Award — Owneb  of  mining  Location. 

The  owner  of  a  valid,  Bubsi8tin{^  but  un- 
patented lode  mining  claim,  is  entitled  to  an 
award  for  condemnation  of  a  portion  of  the 
sorface  for  a  railroad  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  403Y40d;  Dec.  Dig.  |  152.*] 

AnpMl  from  District  Court,  Esmeralda 
Comity;  Peter  J.  Somera,  Judge. 

Condenmatloii  proceedingB  1^  the  Las  Ve- 
gas ft  Tonopah  Railroad  Company  against 
W.  O.  Sumnittrfl^  and  W.  8.  Johnson,  do* 
iDff  bntineBS  as  Snmmerfleld  ft  Johnson,  and 
another,  In  which  B.  S.  Johnson  and  the 
Band  Goldfleld  Mining  Company  intervene^ 
From  a  Judgment  dlstribntlng  an  award  of 
damava^  W.  G.  Snnunerfleld  and  W.  8. 
Jobiison  appeal.  Judgment  affirmed  in  so 
fkr  as  it  made  an  award  In  favor  of  the 
Band  Goldfleld  Mlnli^c  Company,  and  re- 
Tersed  as  to  intnrenw  EL  8.  Johnson,  with 
direction  to  enter  judgment  In  ttvor  fxt  ap- 
pellants In  the  Bom  of  f6S7. 

•rorsttsr 


James  F.  Dennis  and  Walter  Sbelton,  of 
Oakland,  Cal.,  for  appellants.  C.  O.  WUtte- 
mone,  of  Lob  Angeles,  Cel.,  for  respondent 
DennlB  H.  Kehoe,  of  GoldQeld.  for  intervener 
Johnson.  Detch  ft  Carney,  of  Goldfleld,  for 
Interrenw  Band  Goldfl^  Mining  Ga 

'  N0RCR08S.  J.  "nils  18'  a  proceeding 
bnKVht  by  the  plaintiff  under  the  provisions 
of  "An  act  to  regulate  the  enrelM  of  the 
right  of  eminont  domain"  (8tati.  1907,  p. 
27^  to  condemn  a  rl^t  of  way  for  Its  rail- 
road across  a  certain  parcel  of  land  in  the 
town  of  0(dnmbla,  Esmeralda  comity,  occnr 
pled  and  used  by  the  defendants  aa  a  feed 
corral  In  connection  with  what  was  known 
as  the  branch  Pl<meer  Uvery  Stable.  Oom- 
mlaalonera  wexe  appointed,  as  provided  by 
the  act,  to  assess  the  damages,  and  the  com- 
miaHon  rendered  a  report  awarding  the  de> 
fendant  0.  E.  Deanor  the  sum  of  $1,000,  and 
Summerfleld  ft  Johnson  $600.  G.  B.  Deanor, 
who  was  the  lessee  of  Summerfleld  ft  John- 
son of  the  stable  and  corral,  accepted  the 
award  In  his  favor  which  was  paid  by  the 
plaintiff.  Summerfleld  &  Johnson  objected 
to  the  award  made  to  them,  and  there  was  a 
further  submission  of  the  question  of  their 
damages  and  a  subsequent  award  of  $1,000 
to  them,  provided  that  they  estabUrii  their 
title  to  said  property. 

The  plaintiff  paid  Into  court  the  sum  of 
$1,000  subject  to  the  provisions  of  the 
award.  Subsequent  to  the  award  last  men- 
tioned, and  on  January  81  and  March  4, 
1010,  respectively,  the  Band  Goldfield  Min- 
ing Company  and  E.  S.  Johnson  severally 
Intervened,  and  alleged  ownership,  respec- 
tively, of  the  Tellow  Rose  quartz  mining 
claim  and  the  Sleepy  Hollow  mining  claim, 
upon  which  claims  the  right  of  way  sought 
to  be  condemned  in  the  action  was  located, 
and  prayed  that  the  entire  award  be  decreed 
to  them  in  proportion  to  the  area  of  their 
respective  claims  affected.  The  defendants 
Summerfleld  &  Johnson  objected  to  the  Ju- 
risdiction of  the  court  to  entertain  the  peti- 
tions in  interrentlon,  which  objection  was 
overruled.  Tbey  also  flled  answers  to  the 
petitions  denying  ownership  in  petltlonafs, 
all^iiig  ownership  In  themselves  by  pur- 
chase ftom  their  grantors  and  predecessors 
in  Interest,  and  also  setting  np  a  right  of 
possessVm  under  statute  of  limitations.  Pri- 
or to  the  trial  of  the  issues  between  defend- 
ants and  Interreneis,  and  on  the  2BA  day  of 
April,  miOj  a  stipulation  ms  entered  in  the 
minutes  of  the  conrt  betweoi  tiie  plaintiff 
defendants,  and  Interreners  ''that  the  r^wrt 
of  the  conunisalonerB  be  oonflrmed,  and  that 
the  different  dalmants  to  the  fond  of  91,000 
may  continue  the  litigation  as  to  ownership 
of  said  fond  or  any  part  of  It  without  hold- 
ing the  Las  Tegas  and  Tonopah  B.  R.  Com- 
pany responsible  for  any  more  or  further 
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stmi  than  the  said  91,000  or  further  coats." 
The  court  found  Hlb  interreners  to  be  the 
owners  of  the  property  for  which  the  award 
In  damages  was  made,  and  rendered  several 
Jndgmento  in  favor  of  the  said  E.  S.  John- 
son in  the  sum  of  $^7,  and  the  said  Band 
Goldfleld  Mining  Company  In  the  sum  of 
$343.  From  the  Judgments  and  from  orders 
drying  motions  for  a  new  trial  defendants 
have  appealed. 

[1]  The  contention  that  the  trial  court  was 
without  Jurisdiction  to  permit  the  interven- 
tions is,  we  think.,  without  merit  Section  8 
of  the  Act  of  1907,  supra,  provides:  "All 
persons  in  occupation  of,  or  having  or  claim- 
ing an  Interest  In,  any  of  the  property  de- 
scribed in  the  complaint,  or  In  the  damages 
for  the  taking  thereof,  though  not  named, 
may  a];^»ear,  plead,  and  defend,  each  in  re- 
spect to  his  own  property  or  Interest,  or 
that  claimed  by  him,  in  like  manner  as  if 
named  In  the  complaint**  This  section  clear- 
ly antborizes  any  person  interred  either  In 
tile  ifToperty  or  the  award  to  intervene  and 
assert  his  rights.  Whether  such  an  inters 
ventlon  ought  to  be  pennltted  at  a  time  sub- 
sequent to  the  award  by  the  commissioners 
by  a  party  not  named  in  the  complaint  and 
wliose  rights  would  not  tiwrefore,  be  af- 
fected by  the  award  and  Judgment  we  need 
not  now  consider,  Ponnlsslon  at  audi  a 
time  mi^t  be  erroneous,  but,  if  error  at  all, 
it  is  an  error  within,  and  not  In  excess  of. 
Jurisdiction.  However  that  may  be,  the  stip- 
nlatton  mtered  in  the  minutes  of  the  court 
and  quoted  supra  we  think  amounts  to  a 
waiver  of  any  objection  that  may  have  been 
otherwise  well  taken. 

Upon  the  merits,  we  think  the  court  erred 
in  determining  that  the  defendants  were  not 
entitled  to  any  portion  whatever  of  the 
award,  and  In  rendering  Judgment  In  favor 
of  Interveners  for  the  total  amount  thereof. 
The  Interreners  neither  alleged  nor  proved 
any  damages  to  themselves  other  than  might 
be  held  to  follow  from  a  bare  allegation  and 
proof  of  ownership  of  the  two  mining  claims 
In  question.  Doubtless  the  mato  element  of 
damage  considered  by  the  commEssloners  was 
the  injury  to  the  corral  and  stable  owned  by 
the  defendants,  the  lessee  of  whom  was 
deemed  to  have  been  damaged  to  the  extent 
of  $1,000  for  the  Injury  to  his  business.  The 
said  lessee  was  paying  defendants  $85  per 
month  rental. 

The  defendants  and  the  Intervener,  E.  S. 
Johnson,  assert  title  from  the  same  original 
source  as  shown  by  the  following:  June  3, 
1903,  W.  H.  Harris  located  the  Wild  Cat 
quartz  lode  claim,  the  certlflcate  of  location 
of  which  was  recorded  In  Book  J,  p.  171, 
Records  of  Esmeralda  County.  October  19, 
1903,  W.  H.  Harris  located  the  Tellow  Rose 
claim.  April  20,  1004,  W.  H.  Harris  entered 
into  the  following  agreement  with  W.  A. 
Marsh  and  D.  C.  Courtney:  "That  the  t>arty 
of  Uw  flnt  part  (W.  H.  Harris)  In  consider- 


ation of  the  sum  of  $100.00  United  States 
gold  coin  paid  to  him,  hereby  agree  that  the 
party  of  the  second  part  luay  occupy  and 
use  the  surface  of  a  certain  tract  of  land  sit- 
uated on  the  north  side  of  Columbia  town- 
site  and  known  as  the  corral  situated  on  the 
Yellow  Rose  placer  claim.  Said  tract  of 
land  Is  (184)  feet  fronting  on  Main  St,  in 
the  town  of  Columbia,  and  (200)  feet  deep 
toward  Columbia  Mountain.  And  further 
agree  to  give  the  said  second  party,  a  deed 
to  such  ground,  so  soon  as  he  obtains  patent 
to  the  mining  claim  on  which  said  tract  is 
situated."  July  11,  1901,  W.  A.  Marsh  and 
E.  C.  Courtney  executed  a  quitclaim  deed  to 
W.  J.  Sinclair  of  property  described  as  fol- 
lows: "One  corral  situated  In  the  town  of 
Columbia  on  the  Yellow  Rose  placer  claim, 
said  tract  of  ground  ia  184  feet  fronting  on 
Aialn  St,  and  200  feet  deep  toward  Colum- 
bia Mountain."  December  31,  1904,  W.  J. 
Sindair  and  wife  executed  a  quitclaim  deed 
to  defmdauts  Summerfldd  &  Johnson  of 
property  described  as  follows:  "Fronting  184 
feet  on  Main  Street  200  feet  deep  from  the 
north  side  of  said  street  commonly  kno^vu 
and  designated  as  the  branch  Pioneer  Liv- 
ery Stable."  June  24,  1904,  W.  H.  Harris 
deeded  to  John  El  Luts  cwtatu  mining 
premises  dracribed  as  "  'Wild  Cat^  placer 
mining  dalm,  the  location  certificate  of 
whidi  is  duly  of  record  in  the  office  of  the 
county  recorder  at  Book  J,  p.  171,  especial- 
ly reserving  and  excepting  from  this  convey- 
ance the  surface  rights  only  of  a  strip  of 
land  184  f6et  in  len^h,  more  or  less,  and 
175  feet  in  width,  more  or  less,  along  the 
southerly  end  of  the  said  'Wild  Cat'  placer, 
which  has  heretofore  been  leased  by  the 
grantor  herein  to  William  A.  Marsh  and  E. 
C.  Courtney  (or  a  corral,  and  which  Is  now 
enclosed  by  a  wire  fence.  Also  all  those 
certain  lode  mining  claims  situated  in  said 
Goldfleld  Mining  District,  known,  located 
and  recorded  as  the  'Granite'  and  'Yellow 
Rose'  lode  mining  claims."  February  15, 
1905,  deed  from  John  E.  Lutz  to  E.  S.  John- 
son of  Yellow  Rose  lode  mining  claim,  also 
Granite,  White  Rose,  and  Pink  Rose  lode 
mining  claims,  omtalnlng  the  following  res- 
ervation: "Especially  reserving  herefrom  all 
that  portion  of  the  surface  rights  of  the 
south  800  feet  of  the  said  Yellow  Rose  min- 
ing claim,  leased  or  sold  by  the  party  of  the 
first  part  prior  to  the  date  hereof;  and  the 
party  of  the  first  part  for  the  consideration 
hereinabove  mentioned,  does  hereby  sell,  as- 
sign and  transfer  said  leases  and  contracts, 
together  with  all  covenants,  rights  and  in- 
terest of  [>arty  of  first  part  therein,  nnto 
the  party  of  the  second  part,  his  heirs  or  as- 
signs." February  27,  1908,  patent  of  tbe 
United  States  to  E.  S.  Johnson  tor  Tellow 
Rose  lode  mining  claim. 

[2]  The  patent  obtained  by  tbe  intervener. 
E.  S.  Johnson,  relates  back  to  the  original 
location  of  tiie  Yedlow  Bom  claim  made  by 
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W.  H.  Harris  on  October  19,  1903.  Lindley 
on  Mines  (2d  EA.)  i  783. 

[S]  The  def^dants,  tbelr  grantors  and 
predecessors  In  Interest  holding  possession 
of  a  portion  of  the  surface  of  the  Yellow 
Rom  claim,  under  mesne  conveyances  from 
the  original  locator,  W.  H.  Harris,  are  enti- 
tled to  possettbrn  of  the  portion  of  the  claim 
In  controversy  for  "equity  will  control  the 
patent  title  In  favor  of  the  party  holding  the 
eqnlUble  Utlew**  Lindley  on  Mines  <2d  Ed.) 
I  719. 

{4]  The  fact  that  the  Yellow  Boss  claim  is 
deacribed  as  a  placw  instead  of  a  lode  daim 
In  the  agreonent  between  Harris,  Marsh, 
and  Gonrtney  of  date  April  20,  1904.  we 
think  is  immaterial,  for  the  property  is  otb- 
erwlM  so  described  as  to  leave  no  donbt  as 
to  what  was  tntoidfid.  In  the  cwv^rance 
from  Harris  to  Lnta  of  Jnne  Si,  1901,  the 
Wild  Cat  claim  Is  described  also  as  a  plac- 
er, althootfb  the  oertiflcate  of  location  re- 
ferred to  shows  It  to  have  been  located  as 
a  lode  daim.  We  think  the  Intervener,  E. 
S.  Johnson,  is  oititled  to  no  portion  of  the 
award. 

[i]  The  right  of  the  Band  Ooldfleld  Mhi- 
Ing  Company  to  a  portion  of  the  award  rests 
npou  the  fact  that  at  the  time  of  Interven- 
tion it  was  the  owner  of  the  Sleepy  Hollow 
lode  mining  claim,  an  unpatented  but  valid 
and  subslBtlng  claim  located  on  December  1, 
1903,  subject  to  whatever  legal  rights  de- 
fendants may  be  entitled  to  by  reason  of  the 
claim  of  adverse  possession.  Contrary  to 
my  own  views  of  the  question,  my  associates 
ar«  of  the  opinion  that  as  to  the  Sleepy 
Hollow  mining  claim  defendants  have  not 
established  an  adverse  possession,  and  are 
not  entitled  to  the  amount  of  the  award 
which  the  Judgment  gave  to  the  Band  Gold- 
field  Mining  Company.  The  Judgmoit  In  fa- 
vor of  the  Band  Ooldfleld  Mlnli«  Company 
is  affirmed. 

The  Judgment  In  favor  of  B,  S.  Johnson  Is 
reversed,  and  the  court  below  Is  directed  to 
enter  Judgment  In  ftivor  of  the  appellants 
In  the  sum  of  ^7.  It  is  so  ordered. 


STATE  V.  UBIB.    (No.  2,002.) 
CBnpreme  Conrt  ot  Nevada.  Jan.  4,  10180 

1.  OUHHIAI.  Ii4W  n  1160*)— APPBAl^HABlt* 

UBS  Ebbor— Aduissiok  or  Evidence. 
The  admisslMi  of  improper  evidence  is  not 
a*  a  rule  wejndidal,  where  sabsequentiy  with- 
drawn, with  directloiis  to  the  jnry  to  dlsre- 
gaxd  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Gent  Dig.  H  S088.  SISO,  3127-3143;  Dec. 

x>ig.  f  iieo.»r 

2.  Cbihinai.  Law  (|  1169*)— Tbiai^— Appiiu, 

— CUBIIfQ  EiBBOB. 

The  oonrt  admitted  accnsed's  alleged  eoo- 
fesaien  in  evidence,  and  afterwards,  apon  it 
appearing  that  It  was  made  after  the  sheriff 
baa  told  aeeosed  that  it  would  be  better  for 


him  to  tell  the  troth,  ordered  the  confessioQ 
stricken  and  directed  the  Jary  .to  disregard  It, 
and  also  Instnicted  that  the  Jury  mnst  not 
consider  any  evidence  stricken  by  order  of 
the  couri,  but  mnst  decide  the  case  solely  upon 
the  evidence  actually  given  and  allowed.  Held, 
that  any  error  in  admitting  the  confession  in 
evidence  was  cored  by  the  court's  action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ||  80S8,  818%  8187-8148; 
Dec.  Dig.  I  11^.*] 

3.  Cbiminal  Law  (|  1160*)— Afpkal— Habm- 
LBss  Ebbob— ADiassion  or  Evidence. 

Any  error  In  admitthig  an  alleged  conf  es- 
don  in  evidence  could  not  nave  prejudiced  ac- 
cused where  he  testified  to  substantially  the 
same  facts  stated  In  the  confession, 

[Ei,  Note.~FoT  other  cases,  see  Criminal 
Law,  Gent  Dig.  K  3088,  8180,  8137-8148; 
Deci  Dig.  I  116§.*1 

4.  WxTirasBEB  (t  80S*)— Waives  or  Qonbti- 
TUnONAL  Pbivilbob. 

When  accused  waives  his  constitutional 
privilege  not  to  testify,  and  becomes  a  witness 
for  himself,  he  cannot  testify  to  that  part  of 
ft  transaction  favorable  to  himself  and  daim 
his  privil^e  as  to  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Ceut  Dig.  II  1063-10S7;  Dec.  Dig.  |  30B.*] 

6.  CsiKinAL  Law  (|  1178*)  — Appeai.— Aa- 

SIONMENTS  OF  E^BOB— FaILVBE  TO  DlSCUSS. 

Accused's  counsel  waived  assignments  of 
error  not  discussed  in  his  brief. 

[Ed.  -Note.— For  other  cases,  see  Criminal 
Uig^Cent  Dig.  H  8011-8018;  Dee.  Dig.  | 

Appeal  from  District  Court  Hnmboldt 
County ;  Edward  A.  Ducker,  Judge. 

Nlmrod  TJrie  was  convicted  of  first-degree 
murder,  and  he  appeals  from  the  Judgment 
ot  conviction  and  order  dMiylng  a  motion  for 
new  trial  Affirmed. 

James  H.  Wise,  of  Twin  Falls,  Idaho,  for 
aM>ellant  Cleveland  H.  Baka>,  Atty.  Oen., 
for  the  State. 

NORCROSS,  J.  Appellant  was  Jointly  In- 
dicted with  one  J.  Frank  Tranmer  by  the 
grand  Juty  of  Humboldt  county  for  the  mur- 
der of  one  Eugene  Quilld.  Ui>on  a  separate 
trial  before  the  Sixth  Judicial  district  court 
he  was  convicted  of  murder  in  the  first  de- 
gree, and  the  penalty  of  death  was  imposed 
by  the  Jury.  From  the  Judgment  based  on 
the  verdict  and  from  an  order  denying  a 
motion  for  a  new  trial,  the  defendant  has 
appealed. 

The  case  was  finally  submitted  to  this 
court  on  briefs.  Although  the  record  con- 
tains some  sixteen  assignments  of  error,  only 
two  propositions  involving  alleged  error  are 
considered  in  the  briefs  filed. 

The  court  admitted  as  a  part  of  the  state's 
evidence,  over  the  objection  of  defendant 
the  following  written  confession  of  the  de- 
fendant: "My  full  name  Is  Nim  &.  Urie. 
My  age  Is  23  years  on  August  1st  I  know 
Dlffendarfer.  I  knew  Dlffeudarfer  about  14 
years.  I  knew  Frank  Tranmer  since  last 
April.  Next  day  after  Tranmer  returned 
from  having  taken  Dlffeudarfer  to  Dutch  Flat. 
I  tsld  him  that  he  could  look  after  things 
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tbere  at  tbe  rancb,  aad  I  would  come  np  here 
at  Winnemnocai  to  see  It  I  couldn't  get  work, 
and  be  told  It  1b  no  use  goli^  to  work. 
Ton  don't  need  to  work/  he  says.  *I  will  tell 
yon  bow  we  can  make  some  easy  money;' 
and  I  says,  'All  right,  how  is  that?*  And  he 
says,  'We  will  go  np  here,  and  hold  np  the 
Dago  saloon.*  I  told  him  thnt  I  didn't  want 
to  do  anything  of  that  kind,  and  I  could  go 
to  work  In  a  few  days.  I  could  sell  the  horses 
anyway,  and  we  didn't  need  to  do  anything 
like  that  He  saya,  'Well,  we  are  going  to  do 
It  anyhow;'  and  then  he  went  to  work  and 
told  me  how  easy  It  would  be  to  get  this 
mon^,  and  I  hold  him,  *No;'  that  I  didn't 
want  to  make  that  kind  of  mqney.  And  he 
saya,  'We  are  going  to  do  It,  and  you  have 
got  to  do  it;  if  you  show  any  signs  of 
turning  me  down  or  mnnlng  otT,  I  will  klU 
yon.*  And  then  the  next  day  we  Btin  Ulked 
about  It,  and  I  told  him  that  day  that  If  we 
did  hare  to  do  It,  and  would  kill  any  one,  it 
would  be  bad,  that  we  would  be  caught,  and 
would  both  get  In  trouble,  and  he  says,  *We 
won't  need  to  kill  him  at  all ;  we  will  go  In 
there  and  throw  our  guns  on  him,  and  tell  him 
to  throw  np  his  hands.*  And  I  told  him  I  didn't 
want  to  do  it  at  all.  And  he  told  me  again  tlutt 
I  bad  1»  do  it,  and  I  came  up  here  to  Wln- 
nemncca  the  day  before  this  happened,  and 
before  I  1^  he  told  me  that  If  I  tried  to 
mn  off,  or  get  away  or  anything,  that  he 
would  kill  me  if  he  had  to  follow  me  for  10 
years  to  do  It  I  thought  when  I  started  that 
Z  would  go  anyhow,  and  I  stayed  up  here  one 
day  thinking  abont  It,  and  then  I  thought 
that  I  would  talk  him  out  of  It,  and  I  went 
back.  I  went  down  home  that  nigbt,  and  he 
asked  me  ^at  I  thought  of  it  Iqr  that  time, 
and  I  asked  him  If  he  wouldn't  let  me  go, 
and  go  some  place  and  go  to  woric.  and  he 
said,  *No,  yon  got  to  do  this,  and  there  Is  no 
use  saying  any  more;  yon  have  got  to  do 
it'  Then  I  ^idn't  say  any  more  to  him  till 
the  night  that  we  started,  and  he  got  np 
the  horses  and  came  in  to  me  and  says,  'Ton 
might  as  well  get  ready ;  we  are  going  to  do 
that'  And,  then  he  went  in  and  fixed  up 
these  masks.  And  then  we  got  supper,  and 
tben  we  went  out  and  got  on  our  borses,  and 
he  took  tbe  guns,  and,  when  we  got  within 
200  or  300  yards  of  the  Dago  saloon,  he 
tied  my  horse  and  took  a  rop^  and  tied  my 
bands  to  tbe  saddle  horn.  I  was  standing  off 
to  tbe  side  of  the  horse,  and  then  he  went  up 
to  Slaughter's  saloon  and  got  a  bottle  of 
whisky.  And  he  came  back  and  says.  Throw 
some  of  this  into  yon,  and  maybe  yon  will 
feel  better  afterwards.'  I  took  three  or  four 
big  drinks,  and  then  we  put  the  masks  on, 
and  then  he  loaded  the  rifle  and  handed  It 
to  me,  and  told  me  to  go  ahead,  and  I  went 
aliead  until  we  got  to  the  saloon.  And, 
when  I  got  to  the  saloon  door,  I  said,  'Prank, 
let's  not  do  It;*  and  he  shored  his  gun  up 
against  my  back,  and  said,  'Go  on.*  We  went 
Inside  of  tbe  door,  and  I  threw  down  on  tiie 
Daso.   Frank  says,  Throw  np  your  hands,' 


REPORTEB  (N«T- 

and  the  Dago  dldnt  do  it  He  got  np,  and 
grabbed  my  rifle,  and  Frank  shot;  the  Dago 
started  to  run  ont  the  door.  'Frank  turned 
around  to  me,  and  says,  'What  have  you  got 
that  gun  for?  Why  don't  you  nae  itT  He 
grabbed  it  out  of  my  hands,  and  shot  Just  as 
the  Dago  weat  out  the  door.  Tben  he  turned 
around,  and  handed  tbe  gun  to  me,  and  the 
Dago  woman  started  to  mn,  and  be  shot  her 
with  the  slz-ahooter,  and  then  he  says  to  me, 
'Lay  ^onr  gnn  on  tbe  bar  and  go  in,  and  get 
the  money  ont  of  the  register.*  And  tliai 
told  me  to  put  tlie  money  In  my  podrat  Then 
he  told  me  to  go  in  and  seardi  the  rooms. 
And,  when  I  went  into  this  back  room, 
these  two  boys  were  there.  I  went  back 
and  told  Frank,  There  la  some  in  there;* 
and  he  says,  Take  your  gun,  go  back,  and 
make  them  bold  up  their  hands,  and  ask 
them  where  the  money  is.'  And  then  be  says, 
'We  will  go  ont  tbe  baA  door  now.'  And 
we  weat  out  tbe  bade  door,  and  we  went 
down  to  where  our  horses  was,  and  I  threw 
the  cartridge  ont  of  my  rifle,  and  be  said, 
*QlTe  me  that  gun.'  Tben  we  got  oa  onr 
horses,  and  rode  down  bom&  Tb»  we  got 
off  and  be  told  me  to  pull  off  tbe  overalls 
and  jumper  and  the  things  I  bad  on,  and 
then  he  took  me  in  tbe  bouse  and  locked  the 
door,  and  told  me  to  give  him  the  money  that 
I  bad.  Then  he  went  off  and  rode  off  some 
place,  and  was  gone  about  one-half  hour. 
And  then  he  came  back.  He  came  back  into 
the  room.  He  told  m^  'Now  you  don't  dare 
squeal.  You  are  In  for  it  Just  as  bad  as  I 
am;'  and  he  told  me,  'Now  you  want  to 
play  sick  in  the  morning;'  and  he  says,  Tell 
them  that  when  I  went  up  town  last  night, 
1  went  np  to  get  some  whisky  and  medicine 
for  you-*  And  he  says,  'Now,  if  they  catch  us, 
you  want  to  act  as  If  nothing  is  wrong,  and 
that  yon  didnt  know  anything  about  it  and 
that  yon  woe  home  sick;*  and  he  says, 
*If  yon  dont  do  this  and  we  get  out  of  It  if 
you  show  any  weak  aigna,  I  win  kill  yon.* 
When  I  gave  him  these  clothes,  be  asked  me 
where  tbe  mask  was,  and  I  says,  *I  guess 
I  have  lost  It'  He  says.  Ton  are  a  pretty 
son  of  a  bitcti.  I  ouj^t  to  ploff  yon  right 
here.'  I  told  him  that  I  didnt  do  It  biten- 
tionally,  that  I  didnt  mean  to  lose  tbe  mask. 
We  went  to  bed  about  10:30  slow  time. 
When  we  got  to  where  be  tied  tbe  horses,  he 
said  that  he  would  have  to  go  up  and  see 
bow  things  were.  That  I  make  this  confes- 
sion freely  and  voluntarily  and  wltliout  per- 
suaalon  or  promise  of  leniency  of  any  kind 
either  by  Sheriff  Lamb,  Ur.  Rich,  J.  A.  Cal- 
lahan, or  any  other  person  or  persons  whom- 
soever." 

Subsequently  the  court  ordered  the  confes- 
sion strlA^  out  uid  at  tlie  time  directed 
the  jury  to  disregard  the  same.  Ttn  court 
also  In  its  Instructions  embodied  tbe  follow- 
ing :  'The  jury  must  not  regard  or  ontsider 
any  evidence  which  has  been  excluded  by  tbe 
court  or  stricken  ont  by  tbe  order  of  tbe 
court,  but  they  must  decide  the  case  aoleiy 
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upon  the  erldeoce  actually  ^ven  and  allow- 
ed.** It  la  contraded  tbat  tbe  court  erred  in 
the  admla^on  of  this  confeeston,  and  tbat 
the  error  was  not  cored  by  tbe  court  subse- 
qaeutly  striking  out  tbe  aame.  At  the  time 
tlft  confession  was  offered  witnesses  testl- 
fied  to  the  effect  that,  although  the  confea- 
Bton  was  made  while  the  defendant  was  in 
the  custody  of  tbe  sheriff,  it  was  a  voluntary 
confSBslon  made  without  forces  tlureats,  or 
promises  or  Inducements  of  reward  or  le- 
nlmcy.  Objection  was  made  to  the  testimo* 
ny  offered  in  siqqjKfft  of  the  confesi^on  tbat 
the  questions  of  tbe  district  attorney  were 
leading  and  calling  for  tbe  opinion  of  the 
witnesses.  Tbe  objections  were  overruled. 
Counsel  fbr  the  defoidant  defined  at  the 
time  to  cross-examine  the  witnesses  or  to  of- 
fer evidence  showing,  or  tending  to  show,  tbat 
tbe  ccmfiession  was  not  Toltmtary.  After  tbe 
confession  was  admitted  In  evidmce,  and  at 
a  later  period  In  tbe  trial,  counsel  for  de- 
fHidant  placed  tbe  defendant  on  the  witness 
iitand,  and  bad  blm  testify  relative  to  the 
drcomstances  of  bis  making  the  confession. 
The  8^  of  bis  testimony  was  tbat  the  sher- 
iff and  district  attorney  told  blm  that  'It 
would  be  better  for  blm  if  be  would  tell  the 
right  story."  Oounsel  for  defendant  also  call* 
ed  the  sheriff  and  other  witnesses  to  the  con- 
fessicai  for  cross-examination.  As  a  result 
of  this  testimony,  tbe  court,  among  other  mat- 
ters, stated:  "As  It  apprars  in  the  record 
here  that  the  sherifl^  who  bad  tbe  prisons 
In  custody  at  that  time,  admits  in  tiie  record 
that  he  mlg^t  have  said  that.  As  a  matter  of 
coarse  Constable  BIch  later  on  testifies  that 
he  thinks  that  be  dldnt  say  It;  but  there  is 
some  doubt  There  Is  some  doubt  In  tbe 
coart'B  mind  as  to  whether  ttiat  was  said 
down  there  at  Uiat  time  by  the  sheriff.  And 
for  tbat  reason,  although  the  court  is  quite 
cotaln  tbat  on  account  of  your  not  mAking 
tbe  eroBs-ezamination  at  the  juroper  time, 
BDd  (Bering  your  testimony  at  that  tlnw 
wboi  the  foundation  was  l>elng  made,  it 
voold  be  DO  OTor.  I  am  goii^c  to  take  [daln- 
tUTs  Exhibit  W,  containing  the  alleged  state- 
ineots  of  the  defendant,  as  read  to  the  Jury 
and  admitted  In  evidence,  from  the  consider^ 
atiott  of  Che  Jury.  And  it  will  be  so  or- 
dered." 

[1,  Z]  It  Is  a  general  rule  that  tbe  admis- 
sion of  Improper  evidence  is  not  deemed  prej- 
udicial error  when  the  same  is  snbseanently 
withdrawn,  and  the  Jury  directed  to  disre- 
gard it  A  number  of  authorities  supporting 
this  well-recognlzed  rule  are  cited  in  tbe 
brief  of  the  Attorney  GeneraL  It  cannot  be 
•aid,  we  think,  under  the  tacts  shown,  tbat 
ssy  oror  which  might  have  been  committed 
in  tbe  admission  of  tbe  confession  was  not 
cured  by  the  subsequent  action  of  tbe  court 

[S]  Even  if  we  were  to  concede  oror  in  the 
sdmission  of  tbe  confession,  and  that  the 


same  was  not  cured  by  Its  subsequent  eKlu- 
slon,  no  prejudicial  error  could  be  shown,  ft>r 
the  reason  that  the  defendant  became  a  wit- 
ness in  his  own  b^iaU;  and  testified  substan- 
tially in  accordance  with  his  confession. 
State  V.  Johnny,  29  Nev.  203,  210.  87  Pae.  S; 
State  T.  Williams,  31  Nev.  360, 102  Pac.  974. 

Error  Is  aaslgned  in  tbe  overrolli^  of  cer- 
tain objections  to  the  cross-examination  of 
the  defendant  by  the  district  attorn^.  The 
defendant  was  called  as  a  witness  In  his  own 
behalf  and  questioned  by  his  counsel  concern- 
ing a  portion  of  bis  actions  and  those  of  his 
codefendant  on  tbe  night  of  the  murder  and 
robbery.  He  detailed  tbe  events  which  trans- 
pired up  to  the  time  of  the  entry  of  the  sa- 
loon of  Qulllci,  but  stopped  short  of  detaU- 
iog  the  drcumstances  of  tbe  actual  shooting 
of  QuiUcL  Upon  cross-examination,  tbe  dis- 
trict attorney*  over  defendant's  objection,  was 
permitted  to  examine  the  defendant  npim  the 
events  which  transpired  beyond  tbe  time  cov- 
ered by  Ms  direct  exandnatlon.  We  Uiink 
this  was  idearly  proper. 

[4]  When  defendant  waives  bis  constitu- 
tional privilege  of  remaining  silent  and  be- 
comes a  witness  in  his  own  behalf,  he  can- 
not assmne  a  right  to  detail  a  part  of  a  trans- 
action whidi  be  decons  favorable  to  himaoif 
and  didm  an  exemption  up<m  subsequent 
facts  fonning  a  part  of  the  entire  transaction. 
Brown  v.  Walker.  161  IT.  S.  G97, 16  Sup.  Ct 
614,  40  L.  Ed;  819;  Commonwealth  v.  Pratt, 
126  Blass.  462 ;  Bvans  r.  O'Connor,  174  Mass. 
287,  64  N.  E.  567,  75  Am.  St  Rep.  816;  Sam- 
uel V.  People,  164  TO.  879.  45  N.  E.  728;  Peo- 
ple V.  Freshour,  CaL  876;  1  Qreenl.  Ev.  I 
461.  "Tbe  general  rule  may  be  stated  to  be 
that  where  a  defendant  takes  the  stand  as  a 
witness  in  bis  own  behalf,  be  waives  his  ri^t 
to  refiise  to  answer  questions  which  t«id  to 
incriminate  him  concerning  all  matters  whldi 
were  touched  upon  in  bis  direct  examination, 
and  upon  aU  other  matte»  which  are  so  re- 
lated to  his  direct  examination  us  to  come 
within  the  proper  limits  of  cross-examination. 
In  other  words,  the  defendant  loses  bla  diar- 
aeter  as  a  puty,  becomes  a  mere  witness, 
and  may  be  examined  as  fully  as  any  other 
witness.  If  be  makes  any  statement  respect- 
ing the  transaction,  he  may  be  required  to 
state  alL"  Note  to  Evans  v.  O'Connor,  so- 
pra,  76  Am.  St  Rep.  832. 

[(]  Tbe  &ct  that  counsel  for  appellant  did 
not  refer  In  bis  briefs  to  any  of  the  other  as- 
signments of  error  warrants  the  assumptioa 
that  he  places  no  reliance  upon  them.  Such 
an  examination  of  the  assignments  as  is  Jus- 
tified under  the  drcum stances  discloses  no 
apparent  prejudicial  error. 

The  Judgment  and  order  appealed  trout  are 
affirmed,  and  tbe  court  below  is  directed  to 
fix  a  time  and  make  all  necessary  and  proper 
orders  fbr  having  its  sentence  carried  into  ef- 
fect by  the  warden  of  the  state  prison. 
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TONOPAB  &  a.  a  CO.  T.  rELLBNBAUM 
et  al.    (No.  1^7.) 

(Supreme  Court  of  Nevada.  Jan.  4, 1918.) 

On  rehairlnf.    former  opinion  affirmed. 

For  former  opinion,  see  82  Ner.  278,  107 
Pac.  882. 

TALBOT,  J.  Upon  farther  consideration, 
after  rehearing,  we  see  no  reason  for  chang- 
ing the  views  which  we  expressed  in  the 
original  opinion,  and  we  think  justice  and 
the  law  will  be  best  snbserred  by  allowing 
it  to  stand.   32  Nev.  278,  107  Pac  882. 

As  tber^  directed,  the  Judgment  of  the 
diatrict  court  Is  reversed,  and  the  case  la 
ordered  remanded  for  a  new  trlaL 

8WEBNEZ.  C.  J.,  concurs.  NOBCBOSS, 
J.,  dissents. 


BUBEKA  GOITNTT  BANK  HABEAS  COB- 
PUS  CASES. 
Bz  parte  SMITH  et  al. 
(Nob.  1,078,  1,980,  1,001.) 
(Supreme  Court  of  Nevada.  Jan.  4,  1013.) 
Habeas  Gorptts  (|  00*)  —  Discbabob  — Bb- 

HKABING. 

After  an  order  in  a  habeas  corpus  pro- 
ceeding discharging  the  prisoner,  a  rehearing 
will  not  be  granted,  since  this  would  suspend 
the  former  order  and  result  in  the  rearrest  of 
the  prisoner,  contrary  to  the  express  provi- 
sions of  the  habeas  corpus  act.  I  20  (Rev. 
Laws,  S  6254). 

[Ed.  Note. — For  other  cases,  see  Habeas 
Corpus.  Cent  Dig.  {  80;  Dec.  Dig.  |  Oa*] 

On  petttftm  for  rehearing.  Denied. 

For  former  o];>lnlou,  see  126  Pac.  605. 

James  Glynn  and  Oscar  J.  Smith,  both  of 
Beno,  for  petitlonei^  Cleveland  H.  Baker, 
Atty.  Gen.,  Thomas  A.  McParlln,  of  Eureka, 
Chas.  B.  Lewers,  of  San  Francisco,  Cal.,  and 
Geo.  S.  Brown,  of  Beno,  for  respondent 

PER  CUBIAM.  Bespondents  have  peti- 
tioned for  a  rehearing.  The  effect  of  grant- 
ing a  rehearing  would  be  to  suspend  the 
former  order  dlschai^ing  the  petitioners.  3 
Gyc.  210.  This  would  subject  petitioners  to 
rearrest  upon  the  very  charges  upon  which 
they  have  been  dladiarged  in  violation  of  sec- 
tion 20  of  the  habeas  corpus  act.  Rev.  Lews, 
I  6254i  Under  statutes  like  ours,  the  Su- 
preme Court  of  California  has  held  that  there 
is  no  practice  in  that  state  allowing  petitions 
for  rehearing  in  cases  of  habeas  corpus.  Ex 
parte  RobUison,  71  C&l.  60S.  12  Pac.  701.  Ex- 
cept  where  there  Is  statutory  proyision  there- 
for, an  order  discharging  a  prisoner  has  gen- 
erally been  held  not  subject  to  review.  21 
QycL  335  et  seq.  It  has  been  held  that  to 
allow  a  review  of  an  order  of  another  court 
made  in  a  habeas  corpus  case  is  Inconsistent 
with  the  object  of  the  writ.  Wyeth  v.  Rich- 
ardson, 10  Gray  (Mass.)  240;  Knowlton  v. 


Baker,  72  Me.  202;  State  r.  Miller.  97  N.  a 
451,  1  S.  E.  776;  Peofde  T.  Schuster,  40  CaL 
627  ;  6rad7  t.  Superior  Court;  64  CaL  155» 
30  Pac.  618;  In  ze  Obubj,  »  Utah,  183,  1 
Pac.  8B2. 

The  petition  tot  a  reheazing  la  denied.  • 


ROUND  MOUNTAIN  MINING  CO.  v.  BOUND 
MOUNTAIN  SPHINX  MINING 
CO.  et  aL   (No.  1,042.) 

(Supreme  Court  of  Nevada.   Jan.  4,  1913.) 

1.  Appeal  ahd  Erros  (g  1011*)  —  Cohclu- 
nvKNKSs  or  Findings  — Conflicting  Bvi- 

DBNOB. 

Findings  of  the  lower  court  upon  conflict- 
ing evidence  are  binding  upon  the  Supreme 
Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,^  Cent.  Dig.  K  3083-39S8;  Dec  Dig.  1 

2.  MimU  AND  HiKBBAU  (1  31*)— BlGHT  AC< 
OmBBD— V^TRALATBBAI.     BlOHTS  — CBOSS 

VEIN  OB  Lode. 

Where  a  mining  daim  containing  the  apex 
of  a  cross  lode,  lying  entirely  within  the  sur- 
face boundary  ca  a  prior  dalm  or  group  own- 
ed by  the  same  party,  is  held  invalu,  the  aide 
lines  of  the  prior  claim  constitute  end  lines  in 
determining  the  eztralateral  rights  on  tbe  cross 
vein,  across  which,  as  thev  extend  vertksUly 
downward,  the  lode  cannot  m  followed. 

[Ed.  Note^For  other  ouea.  see  Mines  and 
Minerals,  <3ent  Dig,  B  75-77;  Dec:  Dig.  i  81.*1 

3.  Mines  and  Minebals  (|  88*)— AcnON  to 
Detebhinb  Riohts— Bubden  or  Paoor. 

Where  the  location  certificate  of  a  junior 
mining  claim  recited  that  tbe  claim  was  wholly 
within  the  boundaries  of  another  claim,  sucn 
certificate  was  sufficiently  ambiguous  or  con- 
flicting to  cast  upon  the  subsequent  locator  the 
burden  of  showing  that  the  prior  dalm  was  In- 
valid. 

[Ed.  Note^For  other  eases,  see  Mines  and 
^nerals,  Cent  Dig.  H  S7W-uS;  Dec.  Dig.  | 

4.  Mines  and  Minbbals  (I  88*)— Action  to 
Dbtbruinb  Rightb— Aduissibilitt  or  Evi- 
dence—Looatior  Certificate. 

In  determining  the  priority  of  mining 
claims,  the  decIaratloDa  contained  In  the  rec- 
ord, hy  which  tbe  subaequent  patent  was  ob- 
tained, were  admissible  in  the  absence  of  proof 
that  the  record  did  not  state  the  truth. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cant  Dig.  i|  87^^113;  De&  Dig. 

I  3a*] 

6.  Mines  and  Mirebals  (1 27*>— Tauditt  op 
Location  Wxthih  Taud  Exunno  Loca- 
tion. 

The  location  of  a  mining  claim,  based  upon 
a  discoverv  of  mineral  wiuitn  tite  limits  m  a 

valid  exiatuig  claim,  was  void. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |i  64,  6S;  Dec  Dig;  f 
27.*1 

6.  Mines  ahd  Minebalb  (|  44*)— Pbdcebd- 

INGB  IN  liARD  OniC»-GOHCLDBITBHES8  OV 

Decision. 

The  issuance  of  a  patent  by  the  Land  De- 
partment after  adjudication  by  the  proper  tri- 
bunal is  conclusive  and  not  subject  to  collateral 
attack  as  to  all  matters  before  the  tribunal  for 
Bdjudtcation  and  as  to  all  persons  who  were 
parties  to  such  adjudication,  and  bence,  where 
tbe  owner  of  ,a  minlug  claim  did  not  file  an  ad- 
verse to  a  subsequent  application  for  patent. 
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the  Land  Departm«Dt*8  patent  to  the  appli- 
cant is  condu^ve  as  to  the  rights  of  the  par- 
ties to  the  surface  rroDnd  included  in  the  ap- 
plication. 

(Ed.  Note. — For  other  cases,  see  Mines  and 
BlineralB.  Cent  Dig.  i  130;  D«c.  Dig.  S  44.*] 

7.  Mines  a:«d  Minshau  (i  9*)— IAndb  Open 
TO  Ijocaiion— Unoooupied  and  Unappbo- 

FBUTXD  MlHKEAI.  IiARDS. 

Land  legally  segregated  from  occupancy  or 
Appropriation  may  oe  conveyed  by  the  United 
Btates  government  as  a  mining  claim, 

TEld.  N'ote.~For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  H  0-13;  Dec  Dig.  |  9*] 

&  Mines  and  Mznebaxs  (|  9*)'-yAUDiTT  or 
Location— GLAma  Albbadt  Gonteyed. 
Where  a  daim  ti>  land  legally  segregated 
from  occnpaney  or  appropriation  is  conveyed, 
the  government  has  no  farther  right  to  patent 
a  claim  located  wholly  within  its  bonndaries, 
since  it  cannot  convey  the  same  tract  of  land 
twice. 

VEd.  Note. — ^For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  H  0-18;  Dec.  Dig.  {  9.*] 

9.  MinB  AND  MlRBBAXS    (1  88*)— PbOCEED- 

moB  IN  Land  Oitice— Ooncxubitenebs. 
In  an  equitable  action  to  quiet  title  to  a 
lode  or  vein  involving  questions  of  extralateral 
rights  not  involved  in  the  proceediogs  for  pat- 
ent, defendant,  who  filed  no  adverse  thereto, 
is  not  estopped  from  questioning  the  validity 
of  the  location  of  the  claim  ander  which  plain- 
tiff seeks  to  enforce  such  extralateral  rights 
as  against  him. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  87^113;  Dec.  Dig.  I 
88.*1 

10.  Mines  and  Mznbbals  ((38*)— Eqi^itable 
Action  to  Estabubh  Riqhts— Detenses. 

In  an  equitable  action  to  determine  rights 
to  mining  daimfl,  the  invalidit?  of  plaintiffs 
patent  may  be  pleaded  as  a  defense  and  tried 
upon  the  same  principles  as  an  original  bOl  in 
eonity. 

rEA.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  »  De&  Dig.  i 

as.*} 

11.  Mines  and  Minbbaus  (|  41*)— Pboceed- 
iNGs  IN  Land  Ofticb— Jumbdiotion  to  De- 
termine Pbiobitt. 

The  Land  Department  iias  jurisdiction  to 
determine  the  oaestion  of  Priority  as  between 
conflictiDg  lode  locationa  einbTacea  In  the  same 
group  application. 

[Ed.  Note.— For  other  caaes,  see  Mines  and 
Minerals,  Cent  Dig.  H  116-119;  Dec.  Dig.  I 
41.*] 

12.  Evidence  ($274*)- Declabations— Seu- 
Sebvii^g  Declarations  bt  Aqeni. 

In  an  equitable  action  to  quiet  title  to  a 
mining  daim,  field  notes  made  by  plaintiff's  sur- 
Teyors,  containing  an  exclusion  of  conflict  area 
from  one  claim  in  favor  of  another,  were  prop- 
erly excluded  as  self-serving  acts  by  an  agent 
of  the  plaintiff  which  could  not  be  Unding  on 
tbe  defendant 

[Bd.  Note.— For  other  cftBcs,  see  Evidence, 
Cent  Dig.  Si  1121-1134;  Dec.  big.  %  274.*] 

IS.  Mines  and  Minerau  (|  38*)— Action  to 
Estabush  Riqhts—Jtjhisdiction  or  Dis- 
trict CotntT— Detemknation  of  Pbiobitt. 
In  an  equitable  action  to  quiet  title  to  a 
lode  or  vein,  where  tbe  Land  Department  did 
not  determine  the  question  of  priority  of  daims 
io  the  same  group,  but  made  a  double  grant  of 
the  conflicting  area,  appearing  upon  the  face 
of  the  later  patent,  the  district  court  had  ju- 
riediction  to  determine  such  priority. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MineralB,  Cent  Dig.  H  87%ru8:  Dec.  Dig.  { 


Appeal  from  District  Court,  Esmeffalda 
County;  TheroD  iStevens,  Judge. 

Action  by  the  Ronnd  Mountain  Mining 
Company  against  the  Round  Mountain 
Sphinx  Mining  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

R.  G.  Withers,  of  Reno,  and  Dickson,  Ellla, 
ElUs  &  Schulder,  of  Salt  Lake  Cltr,  Utab, 
for  appellant  CnrUs  H.  Lindley,  of  San 
Frandsco,  CaL,  Detdi  it  Carney,  of  Ooldfleld, 
Wm.  E.  Colby  and  Grant  H.  Smltb,  both  of 
San  Frandaco,  GbL,  and  Mcintosh  ft  Gooke^ 
of  Tonopali,  for  reqwndents. 

PER  CDBIAM.  This  Is  an  appeal  from 
a  Jndgment  In  finTor  of  respondosts  In 
an  action  to  qnlet  Utle  In  the  idalntUf,  ap- 
pellant herein,  to  the  Los  Gazabo  lode 
mining  claim.  The  Ronn'd  Mountain  Red 
Top  Mining  Company  and  John  F.  Davidson, 
def^idants  In.  the  court  below,  are  not  affect- 
ed by  the  questions  raised  by  the  appeal  In 
this  case;  The  ooaiqdalnt,  among  other  mat- 
ters alleles:  "Ilhat,  under  and  by  virtue  of 
a  patoit  fn>m  the  United  States  therefor, 
tbe  plaintiff  Is  tbe  owner,  and  for  a  long 
time  past  baa  been  and  now  Is  in  the  pos- 
session and  entitled  to  the  possession  of  the 
Los  Oasabo  lode  mintug  claim  anA  location, 
Surrey  Na  %816,  In  said  Round  Mountain 
or  Jefferson  mining  ^strict;  and  said  Los 
Gazabo  location  has  parallel  end  lines,  and 
it  is  described  by  metes  and  bounds  as  fol- 
lows: [Hera  follows  the  desodptlon.]  That 
said  lios  Gazabo  lode  or  vein  so  far  departs 
from  a  pnpendlcular  on  Its  dip  and  on  its 
downward  course  into  tbe  earth,  and  within 
TOTtical  planes  drawn  downward  tbnracpli 
tbe  end  lines  of  said  Loa  Gazabo  location,  so 
continued  in  their  own  direction,  as  that  it 
extends  outside  of  the  vertical  Mde  Ihus  of 
said  Los  Gazabo  location  on  the  surface,  and 
Into,  through,  and  across  tbe  unde^ronnd 
portion  of  certain  lands  claimed  by  the  de- 
fendants as  being  the  Gold  Leaf  and  the 
Black  Hawk  so-called  lode  mioing  locations, 
and  as  b^ng  the  property  of  the  dtfaLdants." 

The  defendant  Round  Mountain  SiAilnz 
Mining  Company,  respondrait  herein,  In  its 
amended  answer  denied  the  validity  of  the 
said  Los  Gazabo  lode  mining  <^aim,  and  al- 
leged that  said  Los  Gazabo  claim  was  located 
entlr^  wlthdn  tbe  surface  boundaries  of  cer- 
tain prior  existing  mining  daims  known  as 
and  called  the  Sunnyside  No.  1,  Sunnyalde 
Na  2,  Sunnyside  Fraction,  and  Sunnyslde  No. 
3  lode  mining  claims.  And  as  a  further  an- 
swer the  defendant  alleged:  "That  It  is  the 
owner  of,  possessed  at,  and  ^titled  to,  the 
possession  of  that  certain  lode  mining  claim 
called  the  Gold  Leaf  lode,  situate  in  the 
Round  Monntaln  or  Jefferson  mining  district, 
county  of  Nye.  state  of  Nevada,  and  more 
particularly  described  as  follows:  [Here  fol- 
lows descrii^n  of  daim.]  That  within  the 
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exterior  boondarlea  of  sold  Gold  Leaf  claim 
there  Is  disclosed  In  tbe  discovery  a  lode, 
v^n,  or  ledge,  ♦  *  •  the  general  course 
or  strike  of  the  top  or  apex  of  wbldi  Is 
northerly  and  southerly,  said  lode,  vein,  or 
ledge  entering  t^e  southerly  end  line  and  run- 
ning parallel  to  the  side  line  thereof,  passing 
oat  of  tbe  northerly  end  line  of  said  claim; 
that  said  Gold  Leaf  lode,  vein,  or  ledge  on 
Its  dip  from  the  apex  extends  to,  beneath, 
and  beyond  tbe  northeasterly  side  line  of 
said  claim,  and  the  defendant  Round  Moun- 
tain Sphinx  Mining  Company  is  the  owner  of 
said  v^  within  vertical  planes  drawn  down- 
ward througb  tbe  end  lines  of  said  claim 
extended  In  their  own  direction  Indefinitely, 
and  Includes  the  rein  claimed  by  the  plain- 
tiff as  the  pretoided  Los  Gaziibo  veins." 

The  following  diagram  shows  tbe  relative 
locations  of  the'Snnnyslde  claims,  tbe  Los 
Oasabo  claim,  and  tbe  Gold  Leaf  claim,  the 
ledge  and  its  dip,  and  tbe  ledge  on  Its  dip  In 
oontroversy. 


\ 

\ 


At  tbe  trial,  plaintiff  introduced  a  patent 
Issued  by  tbe  United  States  as  evidence  of  Its 
ownership  of  tbe  Loa  Gazabo  mining  claim. 
This  patent  was  a  group  patent  of  tbe  Snn- 
nysldes  and  Los  Gazabo  claims,  and  on  its 
face  tbe  description  of  the  Los  Gazabo  <dalm 
Is  In  conflict  with  Snnnysides  Nos.  1,  2.  S, 
and  Sunnyslde  Enaction  location;  all  tlwse 
dalms  bdng  described  In  and  tbe  patent  por- 
POTdng  to  grant  th^  all  as  described  by 
metes  and  bounds.  Only  a  minute  porUon 
of  the  Los  Gazabo  location  projects  beyond 
and  la  free  f nmi  conflict  with  the  otber  loca- 
tions. No  portion  of  the  ap^  of  the  lode  In 
emtiovexay  is  situated  in  this  nonconfllctlng 


area.  It  is  the  contention  of  the  respondent, 
and  the  lower' court  so  hdd,  that,  in  view 
of  this  conflict  ai^;)earing  on  the  fkce  of  the 
patent  Itself,  the  patent  was  ambiguous,  and 
It  was  competent  to  go  behind  the  pat^t  and 
determine  the  question  of  priority  between 
the  Los  Gazabo  and  tflie  Sunnyside  claims 
described  by  the  patent  Tbe  respondents 
cont^ded,  and  tbe  trial  court  so  held,  that 
the  Sunnysldes  were  entitled  to  priority  over 
the  Los  Gazabo,  thus  rendering  tbe  Los 
Gazabo  invalid  as  far  as  It  conflicted  with 
tbe  Sunnysldes.  Outside  of  certain  legal 
questions  Involved,  tbe  main  question  of  fact 
was  as  to  the  priority  of  locations  of  the 
Sunnysldes  as  against  tbe  Los  Gazabo  claim. 

[1]  As  repeatedly  held  by  this  court,  find- 
ings of  the  lower  court  upon  conflicting  evi- 
dence are  binding  upon  this  court  This  case 
appears  to  have  been  tried  with  great  care 
by  the  lower  court,  and,  after  a  careful  ex- 
amination of  the  record  and  the  briefs  of 
counsel,  we  are  satlsfled  that  the  trial  coort 
arrived  at  a  correct  conclusion.  The  opinion 
filed  In  the  case  by  Judge  Stevens  covers  the 
case  so  fully  that  this  court  has  adopted  the 
greater  portion  thereof  as  the  opinion  of 
this  court  From  the  opinion  rendered  by 
the  trial  Judge,  we  quote  wltb  approval  the 
following: 

"The  Gold  Leaf  claim  filed  no  adverse  to 
the  application  for  patent,  made  by  the  plain- 
tiff company,  for  the  Sunnyside  and  Los  Ga- 
zabo claims,  and  the  patent  for  said  claims 
therefore  Includes  so  much  of  the  surface 
ground  of  the  Gold  Leaf  as  conflicted  with 
the  Sunnysldes  and  Los  Gazabo,  and  there 
is  no  controversy  in  this  action  respecting 
the  surface  rights  of  tbe  respective  parties, 
and,  the  defendant  Round  Mountain  Sphinx 
Company  having  dismissed  its  counterclaim 
for  damages  alleged  In  its  separate  answer, 
tbe  only  issue  to  be  determined  is  as  to  the 
extralateral  rights  acquired  by  the  plaintiff 
by  Its  patent  to  tbe  Los  Gasabo  <dalm.  The 
evidence  clearly  shows  that  the  lode  or  vein, 
known  as  the  Los  Gazabo,  and  willed  has  its 
apex  within  tbe  surfoce  lines  of  the  Los  Ga- 
sabo or  Sunnyside  dalms,  on  its  dip  beneath 
the  snrfoce,  extends  toward  and  tbroi^;b  tbe 
Gold  Leaf  and  Black  Hawk  claims,  and  that 
the  plaintiff,  In  prosecuting  tbe  development 
on  the  Los  Gazabo,  has  entered  into  the  Gold 
Leaf  and  Black  Hawk  dalms^  and  has  ex- 
tracted and  removed  a  large  amonnt  <a  ore 
therefrom. 

[2]  "Tbe  evidNice  forttaer  shows  that  tbe 
lode  or  vein.  knowQ  as  the  Los  Oasabo  lode; 
is  a  cross  tvdn  of  ttie  flnnnyside  daims,  and 
tba^  in  prosecuting  tlie  devdopmait  of  said 
lod^  the  plaintiff  bas  departed  £rom  tbe 
westerly  side  line  ut  Sonnyalde  No.  1,  which 
wonid  constitute  the  westeriy  mH  line  of  the 
claim  In  determining  tba  extralateral  rights 
of  the  plaintiff,  and,  ft  the  hoa  Ctaaibo  loes- 
don  should  be  held  InraUd,  the  side  lines  of 
tbe  Snnnydde  claims  would  become  tbe  aid 
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tines,  tcross  which,  as  they  extend  downward 
Tcitically,  the  plaintiff  cannot  follow  the  t^, 
and  coold  not  enter  upon  or  into  the  prem- 
ises In  dispute,  which  are  shown  to  be  out- 
ride of  vertical  planes  drawn  downward 
ttanmj^  those  lines.  Flagstaff  M.  Co.  t.  Tai^ 
bet,g6U.  S.463[2SL.Bd.  263];  Wolfley  t. 
Lebanon  M.  Co.,  4  Oolo.  112. 

(3]  *mie  record  shows  that  the  Los  Gaza- 
bo location  was  a  Junior  location,  and  the 
loeitlui  certlflcate  filed  by  Scott  et  al.,  the 
loeaton  of  said  <dalin,  and  Introduced  In  evl- 
deoce  by  the  plaintiff,  recites  that  the  claim 
Is  wholly  within  the  boundaries  claimed  by 
Sannydde  Nos.  1,  2,  and  3.'  This  declara- 
tlan  of  Usdt  Is  snffidrat  to.  cast  the  burden 
npoD  the  loeaton  to  show  that  the  Sunny- 
dde  dalnu  were  Invalid.  The  mlnlnc  acts 
a  QHigreaB  authorise  locatlou  of  mining 
cltlms  iqion  the  unoccupied  sad  nnapproprl- 
ited  mineral  lands  of  the  United  States. 
Xowhwe  In  the  recitals  contained  In  the 
otighisl  location  certlflcate  of  the  Los  Gaza- 
bo does  it  appear  that  the  hind  In  Question 
ns  of  a  diaracter  whldi  the  law  authorises 
t  locatlou  upou.  •  *  •  If  the  Suunyslde 
claims  were  TaUd  and  existing  locations  at 
Om  time  the  Los  Gazabo  was  located.  It  is 
dear  that  the  latter  location  was  void.  Balk 
T.  Mou^,  104  U.  S.  2S1  [26  L.  Ed.  736]; 
BQuolds  T.  Pasoo  [24  ntah«  219]  66  Pac 
1061;  Armstrong  t.  Lowu-,  6  Colo.  383. 

-I  think  the  proof  Is  clear  that  the  Sunny- 
lilde  lotatlons  Moa  1,  2,  and  3  were  made  on 
tbe  20th  day  of  February,  1806.  The  loca- 
don  imd  amemded  locatlou  certlflcates  of  the 
«venl  claims  show  that  all  tbe  acta  neoes- 
ary  to  constitute  valid  locations  were  p«r- 
fonned  iiy  the  locators  and  within  the  lime 
nqniied  1^  law.  Tlie  amended  and  addition* 
I]  locatkm  certlflcates  filed  by  the  :^aiutiff 
(DDipeay  allq^  the  date  of  the  discovery  to 
be  on  the  2001  day  of  February,  1806.  The 
erideuce  of  McDonald  shows  that  the  mon- 
aments  were  erected  and  the  discovery  shafts 
on  those  claims  sunk  within  ttie  prescribed 
Undt  Page  273,  Transcript  of  Bvidmoa 

14)  '^unati  for  plaintiff  omtends  that  as 
tbe  law  does  not  make  the  location  cwdfl- 
ctte  prima  fade  evidence  oC  discovery,  that 
sodi  a  declaration  Is  not  binding  upon  the 
{plaintiff;  bat  I  am  of  the  opinion  that,  while 
it  ml^t  not  be  sufflcifliit  evidoioe  as  against 
the  dtfendant^  the  dedaratious  contained  in 
the  record  by  which  the  patent  was  obtained 
Is  some  evidence  that  can  be  considered  in 
Uie  absence  of  proof  that  the  record  does 
not  state  the  truth.  If  more  were  needed, 
I  tbtaik  tlie  evidence  of  the  presidoit  of 
tbe  plaintiff  company,  James  B.  Davla,  Is 
eoododve  upon  this  point. 

[f]  "I  can  reach  no  otlier  conclusion  but 
Qiat  tm  the  3d  day  of  March,  1906,  the  date 
of  locatltni  of  the  Lo«  Gazabo  claim,  tbe  Snn- 
ajrides  Nos.  1.  2,  and  3  were  valid  existing 
iMatlonB,  and  that  the  location  of  the  Los 
Gazabo  was  based  upon  a  discovery  of  mln- 
cial  wiUila  the  limits  of  the  Suunyslde 


claims,  and  was  therefore  void.  Belk  v. 
Meagher,  supra,  104  U.  S.  284  [26  L.  Ed. 
735];  Reynolds  v.  Pasco  [24  Utah,  218]  66 
Pac.  1064;  Tuolumne  Con.  Co.  v.  Maier  [134 
CaL  683]  66  Pac.  863;  Golden  Terra  Co.  v. 
Mahler.  4  Morr.  Mln.  Rep.  380  [2  Dak.  377. 
11  N.  W.  9^ ;  Armstrong  t.  Lower,  supra,  6 
Colo.  383. 

[6]  "Counsel  for  plaintiff  contends,  how- 
ever, that  a  patent,  having  been  Issued  to 
the  plaintiff  by  the  Land  D^iiartment,  is  a 
conveyanoe  of  tbe  Ic^  title  to  tiie  patentee 
after  the  matter  has  been  adjudicated  by 
the  iffoper  tribunal,  and'  Uke  ottier  Judg- 
ments is  impervious  to  cc^ateral  a'ttac^  and 
I  think  this  contention  is  correct  so  far  as 
the  adjudication  of  aaj  matters  vriildi  wwe 
before  the  tribunal  for  adjudication  and  as 
against  all  persons  who  were  parties  to  the 
adjudication.  Z  am  satisfied  that  the  de- 
fendants would  be  estopped  to  doiy  the  va- 
lidity of  tile  patent  so  &r  as  the  Sonnyside 
claims  are  opncuned,  and  defendants  do  not 
question  its  validity  with  refer^ce  to  the 
Burftice  ground  within  tbe  boundaries  of 
those  claims,  nor  any  eztralatwal  ris^ts 
which  accrue  to  plaintiff  by  virtue  of  tiie  pat- 
ent to  tlie  Suunyslde  T'ifl*iw»- 

**As  the  Gold  Leaf  faUed  to  file  an  adverse 
to  the  application  of  plaintiff  fox;  patent,  tiie 
adjudication  of  the  Land  Department  is  con- 
clusive as  to  ttie  rlf^ts  of  the  putles  to  the 
surface  ground  included  In  the  application, 
but  the  validity  of  the  Los  Gazabo  clahn  was 
not  before  the  Department,  and  could  not 
be  questioned  by  the  Gold  Leaf  in  that  pro- 
ceeding. There  was  nothli^;  at  that  time  to 
show  that  the  plaintiff  was  attouptlng  to 
acquire  any  rights  which  could  conflict  wtth 
tbe  rights  of  the  defendants. 

[7, 1]  "^rhe  government  had  a  right  to  cou- 
vey  the  land  Included  within  the  surface 
boundaries  of  the  Suunyslde  locations,  as  the 
Snnnyslde  claims,  which  had  beesi  regularly 
and  legally  segregated  from  occiqtancy  or  ap- 
propriation by  another,  and,  the  Los  Gazabo 
being  wholly  located  within  the  boundaries 
of  claims  already  segr^ted  being  void,  the 
govemmoit  had  no  further  rights  to  con- 
vey bY  thB  Los  Gazabo  patent  Rose  v.  Rich- 
mond M.  Ga,  17  Xev.  26  [27  Pac  1105]; 
Sooth.  End  MSnlng  Ca  t.  Tlnney  et  aL,  22 
Nev.  19  [35  Paa  89]. 

[I]  "Again.  tUa  is  an  equitable  action  to 
quiet  the  title  to  the  Los  Gazabo  lode  or 
vdn,  which  involves  the  question  of  extra- 
lateral  ri^ts  which  were  not  Involved  In  the 
proceedings  for  patent,  and  the  defendants 
are  not  estopped  from  questioning  the  valid- 
ity of  the  location  of  tbe  claim  tmder  which 
the  plaintiff  seeks  to  enforce  sudi  extralat- 
eral  rights  as  against  them.  United  States 
Mln.  Co.  V.  lAwson,  134  Fed.  769  L67  C.  a 
A.  587] ;  Lawson  v.  United  States  Mln.  Co.. 
207  U.  S.  1  [28  Sup.  Ct  15,  62  L.  Ed.  60]; 
Bunker  Hill  Co.  v.  Eknplre  State  Co.  [a  C] 
108  Fed.  189. 

[II]  "The  Invalidity  of  sudi  patent  may  be 
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pleaded  as  a  defense  In  any  action,  and  may 
be  tried  upon  the  same  principles  as  an  orig- 
inal bUl  in  equity.  Soatb  End  M.  Ca  v.  Tin- 
ney  et  al.,  supra,  22  Ner.  19  [35  Faa  89]; 
Rose  r.  BlChmond,  snqva,  17  Nev.  26  [27  Faa 
1106]. 

"To  sustain  its  contention  In  this  case,  the 
plaintiff  cites  the  case  of  Tonopah  &  Salt 
Lake  Mining  Go.  t.  Tonopah  Mining  Co.  [G. 
G.]  125  Fed.  408  (decided  by  Judge  Hawley), 
but  the  facts  In  that'  case  are  entirdy  dlf- 
fer^t  from  the  facts  in  this  case.  In  the 
case  cited  it  clearly  appears  that  a  discov- 
ery of  mineral  was  made  by  the  Junior  loca- 
tion entirely  outside  of  the  boundaries  of  the 
senior  location.  In  this  case  the  contention 
is  not  and  cannot  be  made  that  any  discov- 
ery of  mineral  was  made  outside  of  the 
boundaries  of  the  Sunnyside  claims. 

"Judge  Hawley,  in  his  decision  in  the  case 
dted,  used  the  following  language:  'Con- 
ceding, as  we  have  throughout  this  case,  that 
the  location  of  a  mining  claim,  based  ex- 
clusively on  a  discovery  of  mineral  within 
the  limits  of  another  existing  and  valid  lo- 
cation, is  void.'  ^e  also  quotes  the  language 
of  the  Supreme  Court  of  the  United  States 
in  the  case  of  QwlUIm  v.  Donnellan,  116  U. 
S.  45  [5  Sup.  Gt  1110,  29  I..  Ed.  S4S].  as  fol- 
lows: *That  the  location  as  made  by  the 
locator  must  be  one  which  entitles  him  to 
possession  as  against  the  United  States,  as 
well  as  against  another  (dalmant,  If  it  ia  not 
valid  as  against  the  other.  The  locatlm  Is 
the  plalntllTa  title.  If  good,  be  can  recover. 
If  had,  he  must  be  defeated.  A  location  on 
account  of  the  discovery  of  a  vein  or  lode  can 
be  made  by  a  dlscover^t  or  one  wbo  claims 
under  it  Tbe  discovered  lode  must  Ue  with- 
in the  limits  of  the  location  which  Is 
by  reason  at  it  It  the  title  to  the  discovery 
fans,  so  must  the  location  which,  reets  npcm 
if 

**!  cannot  find  that  any  of  the  authorities 
cited  sustain  the  location  of  the  so-called  Los 
Gazabo  lode,  and  I  can  reach  no  other  con- 
dnsion  than  that  such  location  was  void, 
and  that  the  patent.  Issued  by  the  Land 
Department,  could  give  such  location  no  legal 
vitality.  •  •  •  Elaving  foond,  as  a  mat- 
tar  of  fact,  that  the  patent  to  the  so-caUed 
Los  Gazabo  is  invalid  for  any  purpose,  as  a 
conclusion  of  law,  the  court  finds  that  the 
plaintiff  should  take  nothing  by  its  suit, 
and  that  the  defendants  should  have  Judg- 
ment for  their  costs  herein  expended." 

That  the  government  cannot  convey  the 
same  tract  of  land  twice  has  been  too  fre- 
quently decided  to  require  citation  of  au- 
thorities. It  cannot  convey  conflicting  areas 
of  mining  claims  to  two  parties,  for  in  such 
case  one  of  the  grants  mast  of  necessity  be 
void.  It  follows  as  a  necessary  sequence 
that,  where  the  government  Issues  a  patent 
to  a  group  of  mining  claims  purporting  to 
grant  the  same  surface  to  different  claims 
constituting  the  group,  all  the  several  grants 


cannot  be  valid,  so  far  aa  the  conflicting 
area  Is  concerned.  So  far  as  the  surface 
conveyed  by  the  group  patent  is  conc^^ed, 
it  makes  no  difference,  but  when  it  comes 
to  extralateral  rights,  as  In  this  case,  it  be- 
comes of  the  greatest  importance  which  par- 
ticular "  grant  carries  the  anrfaoe  Intdndins 
the  apex. 

[11]  It  may  be  conceded  that  the  Land  De- 
partment has  jurisdiction  to  determine  the 
question  of  priority  aa  between  conflicting  lode 
locations  embraced  In  the  same  group  appli- 
cation, but  In  the  case  of  the  Sunnyside-Los 
Gazabo  aK>licatIon  it  failed  to  exercise  aocti 
Jurisdiction.  The  patent  under  consideration 
contains  no  exclusion  of  conflict  area  from 
one  claim  in  favor  of  another.  Neithtf  In  the 
verlfled  apidlcation  for  {wtent,  the  published 
notice,  nor  Its  final  application  to  purchase, 
did  the  appellant  make  any  exdualon  in 
favor  of  the  Los  Gazabo.  It  applied  for  and 
received  a  patent  to  these  conflicting  claims 
which  made  no  mention  of  the  conflict. 

[12]  The  field  notra  made  by  appellant's 
surveyors  contained  such  an  exclusion,  made 
upon  the  direction  of  api>ellant*s  attorney. 
Ara^lant  offered  these  notes  in  evidence,  and 
error  Is  assigned  In  tiieir  exclusion.  We 
think  no  prejodldal  error  could  have  thus 
been  committed,  for  the  exclusion  in  the 
note^  nntftf  the  circumstances,  was  a  aelf- 
serving  act  by  an  agent  (tf  the  idalntlff  wbldi 
could  not  be  binding  on  r^pond^t  While 
these  surveyors'  field  notes  were  before  the 
Land  Department,  there  was  also  the  sworn 
statement  contained  in  the  application  for 
patent  that  Uie  Sunnyside  locations  were  pri- 
w  to  the  Los  Gazabo. 

[11]  It  la  manifest  that  the  Land  Depart> 
m^t  did  not  determine  the  question  of  priori 
Ity,  bnt  made  a  double  grant  of  the  conflict- 
ing area.  This  appearing  upon  the  face  <^ 
the  patent,  the  question  of  priority  was  a 
matter  wtdtHi  the  trial  court  had  power  to 
consider  and  determine.  This  was  not  a 
collateral  attack  upon  the  patent,  but  a  de- 
termination of  the  effect  of  a  patent  con- 
taining ambiguous  provisions;  As  an>ellant 
was  relying  on  the  patent  aa  a  valid  f^nt 
of  the  Los  Gazabo  location,  the  patent  on 
its  face  being  ambiguous  In  that  it  did  not 
show  a  priority  of  location  In  tRVOT  of  any 
of  the  claims  granted  by  the  patent  and 
which  covered  the  conflicting  area,  the  bur- 
den of  proof  was  upon  the  aK>ellant  to  ex- 
plain the  ambiguity  and  establish  the  priori 
I^  of  the  Los  Gazabo  location. 

The  contention  tttat  the  def  endant  Bound 
Mountain  Sphinx  Mining  Company,  as  owner 
of  the  Gold  Leaf  claim,  not  having  filed  an 
adverse  claim  to  plalntifTs  application  for 
patent,  It  is  now  precluded  from  questioning 
its  validity,  is,  we  think,  without  merit  It 
cannot,  of  course,  question  the  validity  of 
the  surface  conv^ed,  but  as  the  patent  con- 
tains grants  of  distinct  mining  claims  de< 
scribed  by  metes  and  bounds,  in  conflict 


Digitized  by 


TIEDEMANN  T.  TIEDEMANIT 


813 


with  each  other,  and  cuntrolllng  extralateral 
rights  in  different  directtons,  tt  can  Inelst  on 
a  determination  to  which  particular  daims 
tUe  apex  of  the  ledge  belongs  a»  oontrolUog 
the  extialateral  r^bts. 
The  lodgment  la  atBrmed. 


TIEDEU ANN  T.  Tt&DDMANN.   (No.  2,016.) 
(Sopreme  Court  of  Nevada.   Jan.  4,  1913.) 

1.  PBOCKS8  (I  110*)— SEBTIOS—IiaiDNITT. 

Where  a  nonresident  bronght  habeas  corpus 
-within  tbe  state  against  his  wife  for  the  pos- 
Bession  of  their  minor  child,  be '  was  not  im- 
man«,  while  in  tbe  state  for  such  purpose,  from 
service  of  anmmonB  in  a  divorce  suit;  Rev. 
IawSt  I  Et44S,  exonerating  persons  from  arrest 
in  a  dvU  action  while  attending  court  as  a 
witness,  not  protecting  him  from  being  served 
with  a  summons  or  applying  to  blm  while  vol- 
untarily in  the  state  maintaiidng  his  own  suit 
[Eld.  Note^For  otbar  caaes,  aee  Proceas, 
Cent  Dig.  H  148,  140;  Dec  Dig.  1 119.*] 

2.  Appbai.  and  Ebbob  (|  78*)— Fiitai.  Obdeb 
— QUASHINa  Sebvioe. 

An  order  qnasliing  personal  service  of  sum- 
mons,  made  on  a  nonresident  defendant  while 
within  the  state,  was  a  fltaal  order  from  which 
an  appeal  would  lie  under  Civil  Practice  Act,  1} 
383  ^ev.  Laws,  S  6326). 

[Eld.  Note^For  other  casea,  see  Appeal  and 
Brror,  Gent  Dig.  H  45&4^Dec  olgT 78.*] 

.^peal  from  District  Oonrt,  Ormsby  Ooun- 
tj;  Frank  P.  T4ingaii,  Jn^e. 

Action  by  Qertrade  Ifleanor  Tledemann 
against  Bndoll^  Bmest  Tledemann  for  di- 
vorce and  oQier  relief.  From  an  order  qoash- 
Ing  aerrlce  of  summons,  plaintiff  appeals. 
Beversed,  with  directions. 

Alfred  Chartz,  of  Carson  Ci^»  for  appe- 
lant Samuel  Piatt,  of  Carson  City,  for  re- 
spondent 

SWEENEY,  C.  J.  It  appears  that  Ru- 
dolph Ernest  Tledemann,  a  resident  of  Nor- 
wlcb.  Conn.,  came  to  Carson  City,  Ormsby 
county,  state  of  Nevada,  and,  through  the 
insdtutlon  of  habeas  corpus  proceedings,  at- 
tempted to  obtain  possession  of  the  minor 
cblld  of  plaintiff  and  defendant.  The  peti- 
tion for  the  writ  was  resisted  by  Gertrude 
EUeanor  Tledemann,  his  wife,  and,  after  a 
bearing  of  the  application  for  the  writ  up- 
on its  merits,  the  mother  was  allowed  to  re- 
tain possession  of  the  child,  awarded  the 
custody  thereof,  and  tbe  proceedings  dismiss- 
ed. The  respondent,  while  here,  was  sued 
by  his  wife,  who  filed  a  complaint  Id  an 
action  for  divorce  against  him,  alleging  that 
abe  was  a  resident  of  Ormsby  county,  state 
of  Nevada,  stating  her  grounds  of  divorce, 
and  prayed  for  alimony  pendente  lite,  an 
accounting  and  division  of  community  prop- 
erty, custody  of  the  same  child,  alimony, 
maintenance  for  the  diild,  attorneys'  fee, 
decree  of  divorce,  and  other  relief.  Upon 
filing  the  said  complaint,  a  summons  was  le- 
gally Issued  thereon  and  regularly  served 


upon  the  defendant  and  respondent  while  In 
Carson  City,  Nev.  Upon  tbe  return  of  the 
summons,  Samnd  Piatt,  Esq..  who  repre- 
sented respondent  in  the  contested  habeas 
coipuB  proceedings,  appeared  specially  and 
moved  to  set  aalde  and  quash  said  sum- 
mons upon  the  ground  that  the  respondent, 
Tledemann,  was  immune  from  service  while 
in  Nevada  for  the  purpose  of  prosecntli^  the 
habeas  corpus  proceedings  above  adverted 
to.  The  lower  court  sustained  bis  position, 
and  made  an  order  setting  aside  and  quash- 
ing service  of  said  summoDS.  It  Is  from 
this  order  appellaot  baa  appealed,  and  the 
respondent,  Tledemann,  appearing  through 
Samuel  Piatt,  Esq.,  specially  moves  a  dis- 
missal of  this  appeal  upon  the  ground  that 
an  appeal  will  not  lie  from  an  order  setting 
aside  and  quashing  a  service  of  summons. 
Two  questions  are  Involved  for  our  consid- 
eration: First,  did  the  trial  court  err  In  set- 
ting aside  and  quashing  the  servloe  of  sum- 
mons ;  and,  secondly.  If  so.  Is  tbe  order  set- 
ting aside  and  quashing  tbe  return  of  sum- 
mons under  tbe  circumstances  an>ealable? 

[1]  We  believe  that  the  trial  court  erred  In 
making  tbe  order  appeided  tnaa.  Section 
6446  of  tbe  Bevlsed  Laws  of  Nevada  pro- 
▼tdsB  as  follows:  "Every  person  who  bas 
been  In  good  faith  served  wltb  a  subpcsna 
to  attenf  as  a  witness  before  a  court,  judge, 
commissioner,  referee,  or  other  person.  In  a 
case  wben  the  dlsobedleaee  of  the  witness 
may  be  punished  as  a  contempt,  shall  be  ex- 
onerated itom  arrest  in  a  dvll  action  while 
going  to  the  place  of  attendance,  necessarily 
remaining  there,  and  returning  therefrom." 

Counsel  for  appellant,  invoking  the  maxim 
IntAuBlo'  unuB  est  ezcluslo  alterlus,  contends 
that.  In  view  of  the  fact  that  our  Legislature 
has  seen  fit  to  enumerate  nnder  what  cir- 
cumstances certain  parties  may  be  immune 
from  service  of  process,  and  having  made 
no  express  fvovlslon  wtaldi  would  exclude 
respondent  from  service  under  the  drcum- 
Btauees  In  this  case,  under  this  weU-known 
maxim  we  must  bold  that  he  Is  not  Immune 
from  service.  Tbe  aigument  made  goes  par- 
tially to  the  solutton  of  the  construction  we 
should  place  on  the  ruling  we  make,  but 
we  have  more  conclusive  reasons,  which  we 
deem  sufficient  to  support  our  conclusion, 
that  the  respondent  was  not  Immune  from 
the  service  under  the  circumstances  of  this 
case.  It  has  been  properly  held  that  "the 
exemption  of  a  nonresident  of  a  state  from 
arrest  while  In  attendance  upon  court  does 
not  extend  to  a  writ  of  service  of  summons." 
Ellis  V.  Degarmo,  17  H.  I.  716,  24  Atl.  679, 
10  L.  B.  A.  560. 

The  respondent,  Tledemann,  it  must  be  re- 
membered, did  not  come  to  Nevada  under 
compulsion  as  either  a  witness  or  as  a  suit- 
or. He  came  voluntarily  for  the  purpose  of 
presenting  a  suit  in  his  own  behalf,  seeking 
the  aid  of  our  law  and  our  courts,  as  was 
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Ids  right  to  do,  and  In  tiiis  respect  oor 
courts  were  open  to  lilm.  and  he  was  given 
a  fair  and  Impartial  hearing  on  his  conten* 
tlons,  and,  after  due  consideration,  his  con- 
tentions were  fonnd  without  merit.  While 
here,  bis  wife,  alleging  herself  to  be  a  resi- 
dent of  Ormsby  conn^,  Nev.,  saw  fit  to 
bring  an  action  for  divorce  against  him, 
wherein  she  too  desired  to  have  awarded  to 
her,  in  a  proper  iwoceedlng,  the  custody  of 
the  same  child  In  question,  an  accounting  and 
division  of  the  commnnl^  properly,  she  as- 
serted title  to,  alimony  for  herself  and  main- 
tenance fbr  her  child,  and  odier  anbatantlal 
rights,  which  she  desired  to  invoke  oor  laws 
and  onr  conrts  to  award  and  protect,  and 
regalarly  commenced  h«r  action  and  had 
served  our  process  on  the  respondent  while 
be  was  here  and  within  the  Jurisdiction  of 
the  court  It  la  quite  imporaible  for  as.  tl- 
ther  as  a  matter  of  law  or  equity,  to  say 
that  a  mmresideat  can  come  here  seeking 
the  reUet  of  our  courts  when  he  desires,,  and 
at  the  same  time  deny  the  same  right  to  one 
of  our  Nevada  citizens  to  sue  him  when  sub- 
stantial rights  are  claimed  and  pleaded  and 
service  made  within  the  Jurisdiction  of  the 
court  in  accordance  with  onr  law.  Both 
parties  are  equal  before  the  law;  both  enti- 
tled to  invoke  the  aid  of  onr  law  and  onr 
courts  to  enforce  th^r  tegal  and  substantial 
rights.  Both  are  entitled  to  a  hearing,  and 
the  respondoit  having  used  onr  court,  and 
through  its  process  haidng  forced  ttm  ap- 
pearance of  appellant  to  answer  the  demands 
of  the  rights  he  contended  for,  there  is  no 
good  m  snffldrat  reason  In  law  or  equity 
why  he  should  not  be  compelled  to  submit 
to  the  same  process  issued  from  the  same 
court  when  he  has  been  regularly  served 
within  the  Jurisdiction  of  the  court,  and  to 
show  cause,  If  any  he  has,  why  such  relief 
prayed  for  by  the  appellant  should  not  be 
awarded.  As  was  held  in  the  ease  of  Neto- 
graph  Mfg.  Go.  v.  Scrugham,  197  N.  T.  877, 
90  N.  B.  962,  27  L,  B.  A.  (N.  S.)  333,  134 
Am.  St  Rep.  886.  "The  exemption  of  a  suit- 
or or  witness  from  process  Is  not  a  natural 
right,  but  a  privily  having  Its  origin  in  the 
necessity  for  protecting  courts  from  Inter- 
ruption and  delay,  and  witnesses  or  parties 
from  the  temptation  to  disobey  process."  In 
the  present  case  It  cannot  be  successfully 
contended  that  the  respondent  Is  in  a  posi- 
tion to  claim  immunity  for  either  of  the 
reasons  assigned  in  the  foregoing  authority. 

There  eeems  and  there  ought  to  be  a  well- 
dedned  distinction  recognized  in  the  authori- 
ties between  those  who  may  be  entitled  to 
Immunity  from  arrest  when  within  the  Ju- 
risdiction on  dvll  procMS,  as  distinguished 
from  immunity  from  service  of  civil  process, 
and  also  a  well-defined  line  of  distinction 
between  those  who  may  be  immune  from 
dvil  process  when  they  are  brought  Into  a 
state  through  compulsion,  and  where  they 
are  In  attendance  or  <rf)edlaice  to  some  char- 


acter of  subpoena  or  oOter  dvll  process,  and 
where  they  may  come  voluntarily.  In  nearly 
all  cases  where  they  come  within  the  Ju- 
risdiction by  force  or  compulsion  to  attend 
court  as  a  suitor  or  witness,  they  are  In- 
variably Immune  from  criminal  arreat,  and 
nearly  always  from  all  diaracter  of  dvll 
process;  but  where  (me,  as  in  Uie  case  at 
bar,  comes  within  our  Jurisdiction  voluntari- 
ly and  without  onnpalslon,  or  becanae  of  any 
action  having  been  started  previously  against 
him  or  process  attempted  to  be  served  upon 
him  by  publication  or  otherwise,  and  comes 
prepared  to  adjudicate  his  right  to  some 
subject-matter,  as  reqiondent  was  in  this 
action,  and  Is  personally  and  regalarly  serv- 
ed when  within  the  Juriadktlon  on  matters 
affecting  the  same  correlated  subject-matter, 
and  tiie  acUim  is  bro^it  in  good  folth  and 
calls  for  the  adjudlcathm  of  substantial 
rights,  he  is  in  no  podtton  to  resist  the  law- 
ful jwocess  of  the  court  nor  claim  the  exonp- 
tion  which  was  successfully  pleaded  and 
decreed  In  the  lower  court  In  setting  aside 
the  service  and  quashing  the  summons  reg- 
ularly served  in  the  action  therein  started. 

[2]  Is  the  order  complained  of  of  such  a 
final  nature  as  will  permit  of  an  appeal 
tiierefrcmi?  Section  888  <tf  onr  dvil  practice 
act  provides:  "A  Judgment  or  order  In  a  dv- 
il action,  except  when  acpresaly  made  final 
by  this  act,  may  be  reviewed  as  prescribed 
by  this  title,  and  not  otherwise."  In  view  of 
the  substantial  rights  pleaded  In  the  com- 
plaint, the  order  complained  of,  blockhig,  as 
it  does,  appdlant's  right  to  proceed  to  a  com- 
plete and  effective  recovery  of  these  rights, 
should  they  be  decreed  to  her.  Is,  we  believe, 
in  effect  a  final  Judgment  Like  a  final  Jadg- 
mmt  there  remains  nothing  to  be  Judicially 
determined  between  the  parties  In  the  trial 
court  whldi  can  be  I^ally  proceeded  with 
until  this  order,  which  bars  a  complete  and 
effective  recovery,  Is  reversed.  To  hold  that 
appellant  should  be  forced  to  proceed  to  pro- 
cure a  further  service  on  the  defendant  in 
Connecticut  or  without  the  Jurisdiction  or 
elsewhere,  when  she  already  has  a  valid  per- 
sonal service  within  the  Jurisdiction,  and 
to  force  appellant  to  proceed  through  to 
final  Judgment  before  she  could  appeal,  would 
be  a  senseless  construction  to  place  upon  our 
dvll  procedure  act  affecting  final  Judgments 
and  orders,  and  an  unquestioned  deprivation 
of  the  plain,  speedy,  and  adequate  remedy 
to  which  appellant  Is  entitled. 

The  order  of  the  lower  court  If  allowed  to 
prevail,  would  deprive  plaintiff  of  her  snb- 
stantial  rights  and  the  benefit  of  a  personal 
service  and  such  rights  as  flow  from  that 
service,  to  which  she  may  be  entitled.  The 
service  having  been  r^ularly  made,  as  we 
have  heretofore  pointed  out  It  follows  that 
any  other  service  would  be  a  mere  uuUlty, 
as  the  summons  has  already  served  its  pur- 
pose when  it  Is  served  regularly  and  becomes 
functus  officio.    Where  a  service  is  Insuf- 
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fld^t,  a  second  or  farther  service  to  reme- 
dy or  replace  the  faulty  serrlce  is  often- 
tiines  allowable,  but  the  first  service  which  is 
resnlarly  made  renders  the  others  which  may 
follow  of  DO  effect  Mayaabanm  t.  Murphy, 
S  Ner.  888;  Bncy.  of  PL  &  Pr.  toL  19,  p. 
575. 

The  order  a[^>ealed  from  is  reversed,  with 
Instmcttons  to  the  lower  court  to  allow  the  de- 
fendant  such  reasonable  time  to  plead  or  an- 
swer as  may  be  deemed  meet  and  proper. 
It  li  ao  ordered. 

TALBOT,  J.  I  conenr  hi  the  oplnlim  and 
order  as  writt«i  by  the  Chief  Justice.  If 
the  defendant  were  residing  in  tUs  state,  so 
that  a  new  personal  service  of  summons 
could  be  made  upon  him,  I  would  regard  any 
order  of  a  district  court  atuahlng  tiie  service 
of  wimmons  as  not  final  and  not  appealable, 
because  Uke  ixder  would  ttien  be  Interlocu- 
toi7r  toi  a  flew  serrice  of  snmmouB  could 
be  had  to  remedy  the  defect  for  which  the 
llret  BOTlee  was  quashed,  and  the  case  conld 
be  carried  on  to  a  binding  final  Judgment 
With  the  defendant  residing  on  the  other 
aide  of  the  continent — In  Connecticut— and 
resisting  the  service  which  was  made  upon 
him  when  he  came  here  voluntarily  for  an 
ImpOTtant  speidal  purpose^  It  is  apparrat  that 
persona]  service  In  this  state  cannot  a^ln  be 
obtained  upon  him  In  the  action,  and  that  the 
service  already  made  is  final  in  so  far  aa  a 
judgment  upon  personal  service  In  this  state 
may  be  obtained.  True,  If  the  order  quash- 
ing the  service  were  sustained  or  held  not 
to  be  final  and  appealable,  a  new  service 
conld  be  obtained  by  publication,  hat  a  Judg- 
moit  npon  such  service,  r^rding  the  cus- 
tody of  dilldrm  and  property  rights,  is  not 
of  tibe  same  force  in  other  states  as  one  ob- 
tained upon  personal  service,  and  when  for 
divorce  has  been  held  by  some  of  the  courts 
of  the  Union  not  to  be  binding  out  of  the 
state  in  which  It  is  granted.  As  to  these 
benefits  which  flow  from  a  Judgment  on  per- 
sonal service,  and  which  are  not  attainable 
through  a  decree  obtained  upon  service  by 
publication,  the  order  qnashhig  the  service 
ifl  final,  for,  If  the  order  Is  allowed  to  stand, 
they  cannot  be  obtained  In  cases  like  this, 
where  another  personal  service  cannot  be 
had  In  the  state. 

Therefore  I  conclude  that  the  order  quash- 
ing the  service  U  an>ealable  in  this  particu- 
lar case. 

NORCROSS,  J.  I  concur  In  the  views  of 
my  Associates  that  the  court  below  erred  In 
guaslilng  the  summons.  I  am  inclined  to  the 
view  that  the  order  could  properly  have 
been  reviewed  by  writ  of  error;  but,  as 
this  court  has  never  had  occasion  to  consider 
In  what  character  of  cases  the  writ  of  error 
will  lie.  If  at  all,  I  express  no  definite  opin- 
ion upon  that  question. 


GOLDFIBLD  MOHAWK  MIXING  CO,  v. 
FRANCES-MOHAWK  MINING  ft 
LEASING  CO.   (No,  1,955.) 
(Sapreme  Court  of  Nevada.    Jan.  IS,  1013,) 

Appeal  and  Ebsob  (f  979*)— Discbitiobabt 

BuUNO— Gbahtino  Nbw  Tbial. 

An  order  of  the  trial  court  granting  a  new 
trial  for  Inniffidency  of  ctmflictmg  evidence  will 
not  be  disturbed,  in  the  absence  of  a  clear  abuse 
of  discretion. 

[Ed.  Nota.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  SSTI-SsItS:  Dec.  Dig.  { 
979.*] 

Appeal  from  District  Court  Esmeraldo 
County ;  Theron  Stevens,  Judge. 

Action  by  the  Ooldfleld  Mohawk  Mining 
Company,  a  corporation,  against  the  Frauces- 
Mohawk  Mining  ft  Leasing  Company,  a  cor- 
poration. From  an  order  granting  a  new 
trial,  plaintiff  appeals.  Affirmed. 

W.  H.  Bryant  ct  Denvw,  and  Henry  M. 
Hoyt  of  Giridfleld,  for  appellant  Thompson, 
■Morehouse  &  Thompson,  of  GoldOeld.  for  re- 
spondmt 

PER  OUBIAU.  This  is  sn  appeal  from 
an  order  granting  a  new  trial,  and  is  the 
second  SKwal  in  the  action.  83  Nev.  491.  SOS, 
112  Pac.  42, 47.  Respondent  upon  this  appeal 
was  ajn^eUant  upon  the  Conner  appeal,  and 
the  question  there  determined  was  whether 
the  order  denying  the  motion  for  a  new  trial 
had  been  improvidently  entered  because  "the 
trial  Judge  in  the  present  case,  misconceiving 
his  Judicial  duty,  fell  into  grave  error  In 
faiUng  and  refusing  to  pass  upon  this  ground 
(InsulAcieDcy  of  the  evidence  to  Justify  the 
verdict)  assigned  by  the  defendant  for  a  new 
trial."  For  this  reason  the  ordtf  denying  the 
motion  for  a  new  trial  was  "set  aside,  with- 
instructions  to  the  court  below  to  consider 
and  pass  npon  the  ground  for  a  new  trial  In- 
terposed by  defendant  *of  the  Insuffld^cy 
of  the  evidence  to  Justify  the  verdict'  for 
which  purpose  the  ease  is  herewith  remand- 
ed." 

In  passing  upon  the  motion  originally,  the 
trial  Judge  said:  "I  was  not  surprised  that 
the  defendant  was  dissatisfied  with  the  ver- 
dict A  verdict  of  tills  kind  could  hardly 
result  otherwise  than  as  a  snrpidse,  and  de- 
fendant naturally  fteels  that  Justice  has  been 
outraged."  33  Nev.  493,  112  Pac.  43.  In 
passing  upon  the  motion  for  a  new  trial  the 
second  time,  in  pursuance  of  the  order  of 
this  court  the  trial  Judge  granted  a  new  trial 
upon  the  ground  of  "insufficiency  of  evidence 
to  Jnstl^  the  verddct"  and  In  his  opinion 
rendered  thereon  said:  "I  liave  neither  the 
time  nor  the  inclination  to  review  the  evi- 
dence presented  to  the  Jury,  and  presumably 
upon  which  the  verdict  was  based,  but  will 
simply  say  that  my  Judgment  of  the  facts 
was  and  Is  utterly  at  variance  with  the  ver- 
dict of  the  Jury.  In  my  Judgment  the  ver- 
dict was  not  supported  by  a  preponderance 
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of  the  evidence;  tbat  tbe  Terdlct  of  $75,000 
In  favor  of  tbe  plaintUf  roidered  by  the  Jury 
was  not  Justified  by  the  evidence.  The  mo- 
tion of  the  defendant  to  vacate  and  set  aside 
the  verdict  and  grant  a  new  trial  on  the 
ground  of  'Insufficiency  of  the  evidence  to 
Jiistlty  the  verdict'  should  be  sustained,  and 
it  la  BO  ordered."  Ilayne  on  New  Trial  and 
Appeal  says:  "Where  there  is  a  substantial 
conflict  in  the  evidence,  the  appellate  court 
will  not  disturb  the  decision  of  the  court  be- 
low. This  rule  has  been  announced  more  fre- 
quently than  any  otber  rule  of  practice.  It 
applies  eqnally  where  tbe  court  below  grant- 
ed as  where  it  denied  the  motion  for  a  new 
trlaL  •  •  •  The  rule  as  to  conflict  does 
not  apply  to  the  court  below.  The  judge  of 
BQch  court  should  set  aside  the  verdict  when- 
ever It  Is  against  the  weight  of  the  evidence, 
notwithstanding  the  fact  that  there  is  a  sub- 
stantial conflict  in  tlie  testimony."  Hayne, 
Bevlaed  BAttion  1912,  voL  2,  |  288.  pp.  1614» 
1645. 

In  Golden  v.  Murphy,  27  Nev.  392,  76  Paa 
626,  this  court,  consideidng  the  rule  govern- 
ing an  order  of  this  kind,  said:  "On  behalf 
of  appellants  it  Is  urged  that  the  order  grant- 
ing a  new  trial  is  error,  because  an  invasion 
of  the  province  of  tbe  Juiy,  even  If  the  evi- 
dence la  conflicting.  *  *  *  It  was  held  in 
Worthing  v.  Cutts,  8  Nev.  121,  that,  when  a 
new  trial  Is  granted  In  tbe  lower  court  npon 
the  ground  that  the  verdict  is  not  warrant- 
ed by  the  evidence,  the  rule  invariably 
governing  the  app^te  tribunal  is  not  to 
disturb  tbe  action  of  the  Judge  below  it  th^ 
Is  a  material  conflict  In  the  evidence.  In 
Treadway  r.  Wilder,  9  Nev.  70^  ttaia  court 
atated:  'It  must  be  borne  In  mind  that  the 
nisi  prliu  conrts,  In  reviewing  the  verdicts  of 
Juries,  are  not  subject  to  tbe  roles  that 
govwn  sKiellate  courts.  Ttiey  may  weigh 
the  evidence  and,  if  tb^  think  injustice  lias 
been  done,  grant  a  new  trial,  wboe  appel- 
late courts  should  not  or  could  not  interfere. 
The  question  under  consideration  bas  been 
80  often  presented  that  opinions  have  become 
stereotyped.  Nothing  need  be  added  to,  or 
taken  from,  the  rule,  so  well  established,  oft- 
declared,  snd  always  followed.'  Tbe  nu- 
merous cases  In  this  state  and  Oallfomla 
dted  in  respondent's  brief,  and  Hayne  on 
New  Trial  and  Appeal,  1 97,  and  Hllliard  on 
New  Trials,  p.  488^  are  to  the  same  ^ect." 
In  Albian  H.  Co.  r.  Rtdmumd  M.  CO.,  19 
Nev.  231,  8  Fae.  484,  this  Oourt  by  Hawiey, 
J.,  said:  "The  Jury  were  primarily  the  Judg- 
es of  the  credibility  and  weight  of  the  tes- 
timony of  tbe  respective  witnesses.  Tbe  dis- 
trict Jndg^  boirerer,  'has  Jurisdiction,  on 
motion  for  a,new  trial,  to  decide,  as  a  ques- 
tion of  fact, '  whether  tbe  scale  of  evldoioe 
wblcb  leans  against  tbe  verdict  very  strong- 
ly predomtaiates'  (Phlllpotts  v.  SOasdel,  8  Nev. 
76),  and,  U  there  is  in  bis  opinion  a  'dear 


preponderance  of  evidence  against  It,'  he 
'should  not  hesitate  to  set  aside  the  verdicts 
(State  V.  Yellow  Jacket  S.  M.  Co.,  5  Ner. 
422);  but,  in  tbe  exercise  of  this  power,  he 
'should  be  careful  not  to  invade  the  legiti- 
mate province  of  tbe  Jury,  when  they  have 
manifested  a  fair  and  intelligent  considera- 
tion of  the  evidence  submitted  to  than.'  Sol- 
en  V.  V.  &  T.  R,  B.  Co.,  13  Nev.  ISBj  The 
district  court  'ought  not  to  grant  a  new  trial 
when  there  is  conflicting  evidence,  except  tbe 
weight  of  evidence  clearly  preponderates 
against  the  verdict'  If  the  district  court 
grants  a  new  trial  upon  this  ground,  the  ap- 
pellate court  will  not  Interfere  unless  the 
weight  of  evidence  clearly  preponderates 
against  the  ruling  of  the  district  court.' 
Treadway  v.  Wilder,  9  Nev.  TO."  This  court 
in  Edwards  v.  W^ter  Co.,  21  Nev.  492,  34 
Paa  389,  by  Murphy,  C.  J.,  said:  "Tbe  grant- 
ing or  refusal  of  a  motion  foV  a  new  trial 
on  the  ground  of  the  insufflci^cy  of  the  evi- 
dence to  support  the  flndings  Is  addressed  to 
the  sound  discretion  of  tbe  Judge  who  pre- 
sided at  the  trial  of  the  case  in  the  lower 
court,  and  on  an  appeal  from  such  ord^, 
where  the  court  below,  in  the  exerdse  of  a 
sound  discretion,  grants  a  new  trial  on  con- 
flicting evidence,  appellate  courts  have  al- 
ways refused  to  disturb  the  order.  Kellen- 
berger  v.  Market  Str.  Cable  Railway  Oo.,  33 
Pac.  90»."  See,  also,  McLeod  v,  Lee,  14  Nev. 
898;  McCafterty  v.  Flinn,  82  Nev.  209,  107 
Pac.  226. 

The  contentdon  of  counsel  for  appellant 
"that  in  violation  of  law  be  (the  trial  Judge) 
has  merely  substituted  his  Judgment  of  tbe 
facts  for  tbe  Judgment  of  the  Jury,'*  and 
bence  has  not  yet  legally  dl^qtosed  of  t^e 
motion  tor  a  new  trial,  is  not  well  takoi. 
He  bas  O^lt^  passed  upon  tbe  ground  of 
the  motion  "insufficiency  of  the  evldeaoe  to 
justify  the  verdict,"  and  has  granted  the  mo- 
tion oa.  that  ground.  It  beonnes  a  question 
then  for  us  to  determine,  under  tbe  establish- 
ed rules,  whether  be  has  abused  the  discre- 
tion given  bim  the  statnta  Tbat  there  is 
a  conflict  In  tbe  erldeoce  Is  not  disputed. 
That  there  is  evidence  sufficient  to  support 
the  verdict  under  the  well  established  rule 
amicable  in  case  the  motion  for  a  new  trial 
has  been  denied  must,  doubtless,  also  be  con- 
ceded. But  a  new  trial  having  been  granteS 
upon  the  ground  of  insufficiency  of  the  evi- 
dence, under  tbe  many  authorities  ctted  fn 
this  and  tbe  former  oplnlw  rendered  in  this 
case,  we  are  not  pwmitted  to  disturb  tbe  or- 
der, unless  we  can  say  that  the  trial  Judge 
manifeetly  abused  tbe  discretion  r^jweed  In 
him  by  tbe  statute.  In  re  MarOn.  118  GftL 
479,  45  Pa&  818.  ^Us  we  are  unable  to  Bay. 

Tbe  oviee  appealed  trmn  Is  afllrmed. 
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STATB  T.  WILLIAMS.    (No.  2,026.) 
<Snpreme  Gonrt  of  Nevada.   Jan.  4,  1918.) 
1.  Gkand  Jwi  (S  15*)  —  Gband  Jubobs  — 

QCAUnOATIOn— OfI  NION, 

Bev.  Laws,  f  7003,  provides  that  a  grand 
Juror  may  be  duqoalified  when  a  state  of  mind 
exists  OIL  his  part  with  reference  to  the  casOt 
or  to  either  party,  which  will  prevent  him  from 
acting  without  prejudice  to  the  rights  of  the 
chaUenging  par^,  bat  that  no  person  is  dis- 

Soalifieoaa  a  grand  juror  by  reason  of  having 
>rnied  or  expressed  an  opinion  on  the  matter 
aabmltted,  founded  on  public  rumor,  statements 
in  public  journals,  or  common  notoriety,  pro- 
Tided  it  appears  by  bis  oath  or  otherwise  that 
lie  wilL  notwithstanding  such  opinion,  act  im- 
partially  on  the  matters  submitted  to  him. 
fteld,  that  a  grand  jnror,  who  had  formed  a  be- 
lief or  opinion  froni  statements  made  to  him 
that  defendants  were  keeping  a  gambling  place, 
was  not  disqualified  where  he  further  testified 
that  his  opinion  waa  not  such  aa  would  jofltify 
him  In  maldng  a  charge  a^dnst  accnaeo. 

[Bd.  Note.— For  other  cases,  see  Grand  Jury, 
•Cent.  Dig.  H  35-11;  Dec;  Dig.  1 10.*] 
■X  CtnntiAi.  Law  (|  6U*)— Accoiipi.ice&- 

COBROBOBATION.  ,      ,  , 

In  a  prosecution  for  permitting  unlawful 
camhUng  In  defendant's  place  of  business,  evi- 
dence that  other  unlawful  games  were  played 
there*  and  tliat  the  game  in  ouestion,  as  tes- 
tified to  by  the  partidpants  and  other  witness- 
■ea,  waa  carried  on  with  the  door  locked  and  at- 
tended by  defendant's  brother,  furnished  suffi- 
-cient  corroboration  of  the  testimony  of  accom- 
plices rec^uired  by  Rev.  Laws,  |  7180,  to  sustain 
A  conviction. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Lnw,  Cent  IMg.  H  1127-1137;  De&  Dig.  f 
fill.*] 

&  CazHiHAZ.  Law  d  721*)— OJbiaIi— Mmoor- 

DTJCT  or  ATrOBRXT— DEraNDABrS  FAZLUU 
TO  TE8TIFT— RlTMKNOa. 

In  a  prosecution  for  pennltting  gambling 
on  defendant's  premises,  a  statement  the 
district  attorney  in  argument,  "Why  didn't  the 
defendant  call  any  ^tnessee  to  the  stand? 
Why  didn't  he  pat  his  brother  on  the  stand, 
his  attendant?  *  •  •  I  will  tell  you  why,  he 
didn't  dare  do  it,"  was  not  objectionable  as  a 
reference  to  defendant's  failure  to  testify  in 
his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Zaw,  Cent  Dig.  I  1672;  Dec  Dig.  f  721.*] 

Appeal  from  District  Court,  Humboldt 
•Connty;  Edward  A  Dncker,  Judge. 

Franklin  Williams,  Indicted  under  the 
name  of  F.  M.  Williams, .  was  convicted  of 
permlttiug  unlawful  gambling  in  bis  place 
of  bosinefls,  and  he  appeals.  Affirmed. 

Saltv  ft  Boblns,  of  WlnnemocCa,  ftsr  ap- 
ptflant  ClevelaDd  H-  Baker,  Atty.  Gen.,  for 
the  State. 

PBB  CUBIAU.  The  defendant  was  indict- 
ed by  tbe  gtaiul  ivrj  of  Humboldt  county  fbr 
tbe  crime  of  knowingly  pvmlttiiig  nnlawftil 
sunbling  In  Us  place  of  boslness  in  Wlnne- 
mneca.  From  a  Judgment  of  conTlt^on  and 
.an  order  denying  a  motion  for  a  new  trial, 
be  bas  appealed. 

[1]  It  la  vxgeA  that  tbe  case  ouc^t  to  be 
rereraed  on  different  grounds,  flrst  of  which 
la  tbe  one  tbat  a  grand  Jnror  was  disquali- 
fied. Bis  flnune  of  mind  Is  lllastrated  by  the 


following  extract  from  the  testimony  which 
be  gave  ni>on  tbe  motion  to  set  aside  tbe  In- 
dictment :  **A  Well,  I  dont  know  as  I  bave 
any  IwUefL  I  dont  know  that  a  man  conld 
form  an  opinion  untosB  tbey  bad  some  tangi- 
ble OTldmce.  It  was  mmored,  and  of  coarse 
I  bad  Ot»  impression,  that  thc^  were  gam- 
bling, but  I  bad  no  b^tlef  of  tbe  gambling  un- 
til the  meir  were  put  under  oatb.  Ton  can 
hear  a  rumor,  but  you  cannot  form  an  o^n- 
lon  nptm  a  mere  rumor.  I  had  luard  it  stat- 
ed several  times  that  they  were  gambling  or 
conducting  a  gambling  places  but  I  never  bad 
beard  until  I  got  Into  Qie  grand  Jury  room 
tbat  tbey  were  gambllng-4hat  be  was  gam- 
bling tber&  When  I  went  Into  the  grand  Ju- 
ly room  I  bad  no  Idea  that  the  case  was 
C(Hnlng  up.  Q.  Then  yon  bad  no  oidnlon  one 
way  or  tbe  other?  A  I  didn't  tblnk  I  did 
until  after  we  heard  the  evidence.  Q.  Tou 
bad  no  opinion  on  tbo  Klst  of  January,  be- 
fore you  were  sworn  as  a  grand  Jnrw,  as  to 
whether  tbls  man  bad  been  gamblli^  or  was 
running  a  gambling  place?  A  I  didn't  have 
any  opinion  tbat  I'  could  come  In  and  make 
any  diarge  against  blm;  I  dldnt  bare  an 
oi^nion  ttiat  I  could  bave  diarged  iilm  wltb 
anything.  Q.  I  think  I  understand  what  you 
mean,  but  yon  will  be  fair  wltb  me,  I  know. 
Sttll  you  did  bare  an  oi^nlon  or  belief  about 
It^bout  this  man— didn't  yon?  A  Why, 
sure,  I  have  bad  Aw  some  time,  tbat  tbere  was 
something  wrong  there.  Q.  And  tbat  belief 
or  opinion,  if  It  was  such,  vas  formed  upon 
what  you  bad  beard?  A  Tes,  on  nunors.  Q. 
And  tbe  persons  who  had  Informed  yon,  you 
bad  no  reason  to  dlsbeUeve,  did  you?  A  I 
couldnt  recall  any  one^  outside  ot  tbat  one 
evening,  who  spoke  po^tfvety  on  the  case. 
He  dldnt  say  tbat  be  bad  seen  anytldng;  he 
simply  said  It  was  an  open  secret  Q.  After 
tbat  you  considered  it  was  an  open  secret,^ 
didn't  yon?  A.  I  didn't  pay  any  attention  to 
It,  Judge.  Q.  YOU  took  it  for  what  it  waa 
worth,  and  believed  It.  and  let  it  go  at  tbat? 
A  I  Just  took  It  for  what  it  was  worth  and 
let  it  go.  I  would  not  want  to  Injure  Mr. 
Williams  by  saying  that  I  bad  an  opinion,  or 
denying  an  opinion  if  I  bad  on&  I  dont  be- 
lieve—I  couldn't  say  tbat  I  bad  an  opinion. 
I  bad  tbe  Impression  tbat  tbere  was  gambling 
going  on  tbere,  but  I  dldnt  trace  it,  and 
dldnt  try  to  trace  it  Likely  tbere  is  very 
few  men  in  the  connty  tbat  baa  not  lieard 
tbe  same  thing."  Hiere  la  nothing  in  this  or 
the  other  evidence  to  indicate  tbat  he  had  a 
fixed  or  settled  opinion  regarding  the  guilt 
or  innocence  of  tbe  defendant,  and  sntdi  a 
prejudice  or  state  of  mind  as  tended  to  dis- 
qualify him  as  a  grand  or  trial  Jnror. 

Tbe  slxtb  subdivision  of  section  7005  of 
tbe  Revised  Laws  provides  that  an  individ- 
ual Juror  may  be  challenged  on  the  ground: 
"That  a  state  of  mind  exists  on  hto  part  in 
reference  to  the  case,  or  to  ^tber  party,  which 
will  prevent  him  from  acting  impartially  and 
without  prejudice  to  the  substantial  rights 
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of  the  party  cballen^ng;  but  no  person  shall 
be  disqualified  as  a  grand  juror  by  reason  of 
haviDc  formed  m  haTlng  expressed  an  opin- 
ion upon  the  matter  or  canse  to  be  submitted 
to  such  jury,  founded  upon  public  rumor, 
statements  in  public  Journals,  or  common  no- 
toriety: Provided,  it  satisfactorily  appears 
to  the  court  upon  his  declaration,  under  oath, 
or  otherwise,  that  he  will,  notwithstanding 
such  an  opinion,  act  Impartially  and  fairly 
upon  the  matters  to  be  submitted  to  Iilm." 
The  fact  that  a  man  hears  rumors  or  state- 
ments and  forms  Impressions  from  th^,  as 
every  intelligent  person  may  be  expected  to 
do.  Is  far  from  sufficient  to  disqualify  un- 
der this  statutory  provision  and  our  practice, 
[2]  It  is  also  contended  that  the  conviction 
cannot  be  sustained  upon  the  nncorroborat* 
ed  evidence  of  witnesses  wlio  were  allowed 
to  play  the  unlawful  game  while  the  defend- 
ant was  not  one  of  the  players.  Section  7180 
of  the  Code  provides  that  a  conviction  shall 
not  be  tuid  on  the  testimony  of  an  accomplice 
unless  he  Is  corroborated  by  other  evidence 
which,  in  Itself,  tends  to  connect  the  defend- 
ant with  the  commission  of  the  offense.  On 
behalf  of  the  state  are  dted  cases  tending  to 
sustain  the  claim  that  the  persons  who  ac> 
tually  play  the  game  are  not  accomplices  of 
the  owner  of  the  pr9mlses  or  the  proprietor 
who  permits  the  game  to  be  played,  and  that 
a  conviction  can  be  sustained  against  him  on 
the  testimony  of  the  player.  As  to  whether, 
under  that  section,  the  witnesses  who  ml^t 
be  guilty  of  playing  an  unlawful  game  are 
accomplices  of  the  proprietor  who  Is  guilty 
of  the  offense  of  allowiug  an  unlawful  game 
to  be  played  on  his  premises,  which  may  be 
considered  a  different  crime,  need  not  be  de- 
termined,  for  we  think  there  Is  sufficient  cor- 
roborative evidence  In  the  testimony  of  Lamb 
and  MillOT,  witnesses  who  did  not  participate 
In  the  game.  The  fact  that  other  unlawful 
games,  and  that  this  game,  aa  testified  to  by 
the  participants  and  other  witnesses,  were 
carried  on  with  the  door  locked  and  attend- 
ed by  the  defendant's  brother,  although 
slight,  may  be  sufficient  to  corroborate  the 
evldenoe  of  an  accomplice.  The  corroborat- 
ing evld^ice  here  seems  to  be  as  strong  as 
in  the  case  of  State  v.  Streeter,  20  Nev.  403, 
22  Pac.  758,  In  which  this  court  said  that  all 
the  statute  requires  la  that  the  circumstances 
should  be  such  as  to  convince  the  jury  and 
to  make  them  brieve  that  the  accomplice  had 
sworn  truly,  and  that  the  charge  was  true, 
and,  If  the  Jury  are  satisfied  with  the  weight 
of  the  corroborating  circumstances,  It  Is 
enough.  State  v.  Lambert,  9  Nev.  32L  This 
view  also  makes  It  unnecessary  to  determine 
r^rding  the  objection  to  the  instruction  re- 
lating to  accomplices.  Evldrace  that  the  de- 


fendant permitted  other  nnlaivful  games  to 
be  tdayed  on  the  premises  was  properly  ad- 
mitted to  show  his  knowledge  at,  and  consent 
to,  the  playing  of  this  particular  game.  State 
V.  McMahon,  17  Mev.  375,  30  Pac  1000,  and 
State  V.  Boberts,  28  Nev.  375,  82  Pac  100. 

[S]  The  district  attorney,  in  his  opening 
address  to  the  jury,  stated:  "Why  didn't  the 
defendant  call  any  witnesses  to  the  stand? 
Why  didn't  he  put  Ills  brother  on  the  stand, 
his  attendant?  Why  didn't  be  make  a  de- 
fense by  calling  witnesses  to  the  stand,  his 
brother,  the  attendant?  I  will  tell  you  why, 
he  didn't  dare  to  do  it"  Counsel  for  the  de- 
fendant, interrupting,  said :  "We  desire  at 
this  tlm^  80  tliat  the  reporter  may  get  It  In 
the  record,  to  state  that  the  district  attorney 
has  commented  on  the  failure  of  the  defoid- 
ant  to  take  the  stand  In  tils  own  belial^  or 
to  produce  any  witnesses  on  behalf  of  the  de- 
fense, and  we  assign  It  as  prejudicial  error 
on  his  part,  and  ask  the  court  to  Instruct  the 
Jury  to  disregard  his  remarks."  The  district 
attorney  said :  "I  wish  to  deny  that  I  made 
any  allegation  of  that  kind  as  to  the  defend- 
ant's failure  to  take  the  stand." 

The  state  and  federal  ConsUtnttons  pro- 
vide that  persons  accused  of  crime  shall  not 
be  -compelled  to  testify  against  themselves, 
and  the  statute  (section  7161)  directs  that 
"In  all  cases  wherein  the  defendant  in  a 
crimiual  action  declines  to  testify  the  court 
shaU  specially  Instruct  the  jury  that  no  in- 
ference of  guilt  Is  to  be  drawn  against  him 
for  that  cause." 

It  has  been  held  error  for  a  prosecuting  at- 
torney to  argue  to  the  jury  tliat  the  defend- 
ant Is  guilty  because  he  failed  to  testify.  In 
this  case  the  district  attorney  did  not  criti- 
cise or  mention  the  failure  of  the  defendant 
himself  to  testify,  but  his  remarks  appear  to 
relate  to  bis  Callure  to  put  on  the  stand  his 
brother,  who  apparently  was  In  ctiarge  of  tlie 
room  where  the  game  was  played,  or  ocner 
witnesses.  We  think,  under  the  drcumstanc- 
es,  the  language  of  the  district  attorney  was 
not  Impropw  argument  Nor  ordinarily  are 
remarks  of  a  prosecuting  officer,  provoked  by 
or  made  In  reply  to  statonents  of  the  attor- 
ney for  the  defendant,  objectionable. 

We  conclude  that  the  evidence  is  sufficient 
to  sustain  the  conviction  of  the  crime  of 
knowii^ly  permitting  unlawful  gambling.  As 
some  of  the  points  involved  were  in  donbt  un- 
til given  consideration,  and  there  was  hon- 
est difference  of  opinion  regarding  them  en- 
tertained by  opposing  counsel,  we  issued  a 
writ  of  probable  cause  and  stayed  the  exe- 
cution, under  section  7294,  pending  the  de- 
termination of  this  appeal. 

Ttie  judgment  and  order  of  the  district 
court  are  affirmed. 
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EMESSON  T.  BUTTE  ELEGTBIG  BT.  GO. 
et  aL 

(Soiffcme  Court  of  Montana.    Dee.  T,  1912.) 

L  CaUIEBS  (%  816*)— INJTJKIBB  TO  PASSSN- 

eiBS— Presumption  or  Neouokncb. 

A  preaamption  of  n^Ugence  bj  a  common 
carrier  ariaea  from  the  happening  of  an  accident 
reniltins  in  injary  to  a  passenger,  due  to  some 
tgencj  over  vhich  the  cartier  has  controL 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1261.  1262,  1283-12d4;  Dec  Dig. 
I  3ia*] 

2.  OAMngyi  a  818*)— Irjvbibb  to  Passbkozb 
—PAEnBS-^umoiiB— Pasties. 

The  aoperintendent  of  a  street  railway  com- 
paor,  whose  Diligence  caused  an  accident,  was 
properl;  joined  mth  the  company  as  defendant 
ia  a  passenger's  action  for  resulting  injnries. 

[Ed.  Note. — ^For  other  caae^  aee  Carriers, 
Dec  Dig.  g  813.*] 

3.  BnoEircB  (|  119*>-Reb  Gsbxm. 

Ib  a  street  car  pas8enger*a  action  for  per- 
MBal  fajoriea  in  a  derailment,  evidence  as  to 
bow  many  people  were  on  the  car,  and  wbere 
tber  were  located,  waa  admissible  as  res  gestie, 
thoogh  such  evldenca  did  not  bear  on  the  negU- 
SCDce  alleged. 

[Ed.  Note.— For  othor  cases,  'ase  Bvldenoe, 
Cent.  Dig.  H  808-306;  D^ecTDlg.  |  11».*] 

4.  Etidbnce  (5  553*)— Htpothetioal  Ques- 
tions—QnoTATioNs  FBOM  Medical  Works. 

A  quotation  from  a  standard  work  on  med- 
ical jarispmdence  may,  in  the  eourfa  discre- 
tion, be  permitted  to  oe  incorporated  In  a  hj- 
potbetical  question  to  a  physician. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2369-2374;  Dec.  Dig.  {  663.*] 

5.  CABBIKBS  (I  818*) — PASSBHaEBS — ^INJUBIEB 

— Insuffioieiiot  or  Evidence. 

Evidence,  in  a  street  ear  passenger's  ac- 
tion for  injuries  in  a  derailment,  held  to  sup- 
port a  verdict  in  some  amonnt  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cgt  Dig.  H  12T0,  1307-1314;  Dec.  Dig.  f 

&  Dahaoeb  (M  130*) — SuFFiciENCT  or  Evi- 
dence. 

Evidence,  In  a  street  car  passenger's  ac- 
tion  for  personal  injuries  in  a  derailment,  held 
Lot  to  show  injuries  of  soeh  ■eveiity  as  to  ans- 
tain  a  verdict  for  $2,750. 

[Ed.  Note^For  other  case^  see  Damages, 
C^t  Dig.  il  867-867,  SToTs?!;  Dec  Di£  | 

Appeal  trom  District  Court,  Silver  Bow 
Oomij;  J.  J.  Ljnwb,  Jadgfc 

ActUni  by  J.  P.  Emerson  against  the  Butte 
Electric  Railway  Company  and  anothet 
I'^ruD  a  jadgment  for  plaintlfT  and  an  order 
deoylng  a  motion  for  new  trial,  the  named 
def^idant  appeala  BeTWsed  and  remanded 
for  new  trlaL 

George  F.  Sfaelton  and  Peter  Breen,  both 
of  Batte,  for  appellant.  Alexander  Mackel 
and  WUUam  Meyer,  both  of  Butte*  for  re- 

SMITH,  J.  This  action  was  commenced  on 
May  18,  1911,  by  the  plaintiff,  Emerson, 
against  the  Bntte  Electric  Railway  Company, 
a  corporation,  and  J.  R.  Wharton,  defend- 
ants, to  recover  damages  for  personal  Inju- 
ries alleged  to  have  been  suffered  on  the  9th 


day  of  May,  1911,  while  plaintiff  was  travd- 
Ing  on  one  of  tbe  cars  of  the  defendant  com- 
pany as  a  iWBsenger.  The  complaint  alleges 
that  ttie  car  upon  which  plaintiff  was  riding 
was  derailed  by  reason  of  the  carelessness 
and  netflgence  of  the  defendant  company  and 
Wbartotti  its  superintendent,  and  that,  by 
reason  of  sncb  derailment,  plaintiff  waa 
thrown  about  the  car,  at  and  against  various 
objects  and  Qsrsons,  and  lojured  In  his  spine 
and  back,  in  his  hip  bones,  in  his  right  side, 
bis  lumbar  sacral  regions,  his  head,  and  vari- 
ous other  parts  of  his  body.  He  was  80  years 
of  age,  capable  of  earning  $3.60  per  day,  and 
It  is  alleged  that  he  is  suffering  from  traumat- 
ic neurasthenia  and  is  permanently  Injured. 
Defendants  flied  a  general  demurrer  to  the 
complaint,  widdi  was  overruled.  They  then 
jointly  answered,  admitting  tbe  car  was  de- 
railed and  plaintiff  "was  thrown  about  smie- 
what,  but  not  with  great  or  serious  fluce  or 
any  violence."  Substantially  an  other  alle- 
gations were  denied.  The  court  granted  a 
motion  for  a  nonsuit  as  to  the  defendant 
Wharton.  The  trial  resulted  In  a  verdict  for 
the  plaintiff  and  against  the  defendant  corpo- 
ration for  $2,760.  From  a  judgment  on  the 
verdict  and  a  ipotion  denying  a  new  trial, 
defendant  appeal& 

[1]  1.  Plaintiff  having  been  a  passenger, 
tbe  complaint  is  sufficient  under  the  rule  laid 
down  in  Pierce  v.  Great  Falls  &  C.  Ry.  Co., 
22  Mont  445,  56  Pac  867;  Hosklns  v.  North- 
ern  Pac.  Ry.  Co.,  39  Mont  394,  102  Pac  988; 
Knnckey  v.  Butte  El.  Ry.  Co.,  41  Mont  314, 
109  Pac  079;  and  John  r.  Northern  Pac  Ry. 
Co.,  42  Mont  18,  Ul  Pac.  632,  82  Lk  R.  A. 
(N.  S.)  85.  A  presumption  of  negligence  on 
tbe  part  of  the  carrier  arises  from  the  mere 
happening  of  an  accident  resulting  In  Injury 
to  a  passenger,  which  is  caused  by  some 
agency  over  which  the  carrier  has  control. 

[2]  2.  There  was  no  misjoinder  of  parties 
defendant  Knnckey  v.  Butte  El.  Ry.  Co., 
supra. 

[3]  3.  It  was  competent  to  show  how  many 
people  were  on  the  car  and  where  they  were 
situated,  not  as  an  attempt  to  prove  a  dif- 
ferent ground  of  negligence  from  that  stated 
In  the  complaint,  but  as  part  of  the  res 
gests,  Ulostratlns  tbe  situation  of  the  plain- 
tiff. 

[4]  4.  Dr.  Horst,  a  witness  for  the  defend- 
ant had  testified  In  chief,  In  answer  to  a 
hypothetical  question,  that  he  did  not  think 
the  plaintiff  could  have  been  permanently  In- 
jured. Counsel  for  the  plaintiff  on  cross-ex- 
amination, evidently  reading  from  a  medical 
work  entitled  "Accident  &  Injury"  by  Bailey, 
asked:  "Well,  this  author  states  a  case  as 
follows:  [Then  followed  a  narrative  of  the 
case  of  a  woman  who  was  In  a  street  car 
accident  giving  her  symptoms,  etc.,  described 
as  'tbe  customary  neurasthenic  symptoms,' 
and  concluding  with  tbe  statement  that  she 
became  worse  rather  than  better  after  a 


*ror  otfesr  cssM  sm  ssms  toplo  snd  seeUon  NUHBSR  In  Dm.  Dig.  ft  An.  Dig.  Key- No.  ScrlM  St  Rep'r  Indexes 


Digitized  by 


320 


129  PACIFIC 


9BF0RTEB 


(Uont 


settlement  with  the  street  car  company.] 
Do  yon  agree  with  that  statement  as  a  case 
of  traumatic  neurasthenia?"  The  answer 
(over  objection)  was:  "It  Is  not  a  typical 
case,  because  we  start  In  with  a  eick  woman. 
She  was  a  neurotic  woman.  This  Is  not  a 
typical  case."  It  la  now  contended  that  the 
court  erred  In  allowing  the  question.  We  do 
not  think  so.  At  least  we  do  not  think  the 
court  abused  Its  discretion,  ^^his  court  in 
State  T.  Penna,  36  Mont  S35,  90  Pac.  T87, 
by  Mr.  Cblef  Justice  Brantly,  helA,  in  effect, 
that  counsel  might  properly  Incorporate  into 
a  question  a  quotation  from  a  standard  work 
on  medical  Jurisprudence  for  the  purpose  of 
asking  a  witness  whether  he  agreed  with  the 
statement  embodied  in  It  as  correct 

6.  It  wa»  contended.  In  argument  before 
the  bar  of  this  court,  that  the  case  of  May 
T.  Northern  Pac.  Ry.  Co..  32  Mont  522,  81 
Pac.  328,  70  L.  R.  A.  Ill,  4  Ann.  Cas.  605, 
should  be  disapproved  and  overruled.  In 
that  case  it  was  held  that,  In  an  action  for 
personal  Injuries;  the  district  court.  In  the 
absence  of  l^slatlon,  might  not  compel  the 
plaintiff  to  submit  to  a  physlclal  examination 
by  physicians  or  snn^eons  appointed  by  the 
court  However,  as  no  request  for  such  ex- 
amination was  made  in  this  case,  the  ques- 
tion Is  not  before  us. 

6.  It  is  also  claimed  that  the  defendant  by 
Its  evidence  overcame  the  presumption  of 
negligence  raised  by  the  derailment  of  the 
car.  We  cannot  agree  with  this.  While 
much  of  defendanfs  evidence  was  oncontra- 
dlcted,  Uie  Jury  were  not  obliged  to  credit  It 
or  give  it  the  weight  oont«ided  for  by  coun- 
sel. It  was  stUl  for  them  to  decide  whether 
the  charge  of  negligence  was  sabstantlated. 

[B]  7.  It  Is  also  contended  that  the  evi* 
dance  fiiUs  to  sapport  the  verdict  Kaintlff 
testified :  "This  particular  car  that  I  took 
was  crowded.  I  did  not  get  a  seat  The 
first  thing  I  knew  the  car  was  off  the  track. 
I  noticed  It  was  off  because  I  was  thrown 
from  one  side  of  the  car  to  the  other.  I  was 
not  the  only  person  standing.  The  car  was 
fnll.  Everybody  went  down,  as  far  as  I 
could  see,  on  the  first  bnmp  of  the  car.  I 
went  down.  I  was  first  thrown  to  the  right 
The  seats  of  the  car  were  facing  each  other, 
and  the  sides  of  both  seats  w^  falL  As  I 
was  thrown  forward,  I  landed  right  close  to 
my  hip  bone,  touching  the  point  of  my  hip 
bone  on  a  gentleman's  knee.  I  fell  on  a 
gentleman's  knee  with  my  body.  This  fall 
was  violent  As  I  fell,  the  car  still  bumped 
np  and  down.  The  next  motion  was  that  I 
was  thrown  on  the  other  side  with  my  back 
against  the  side  of  the  seat  The  position 
that  I  was  thrown  to  then  was  that  I  went 
to  the  floor.  The  car  bumped  considerable 
as  it  went  along  there.  I  was  still  lying  on 
the  floor  when  they  came  to  pick  me  up.  I 
got  to  the  hospital  by  them  calling  for  a  taxi- 
cab.  When  I  got  down  to  the  hospital  the 
doctor  examined  me.    I  guess  ^  ,wa8  Dr. 


Klstler.  After  I  was  examined  at  the  hospi- 
tal, they  called  for  a  cab  to  send  me  to  my 
room.  When  I  got  there  I  went  to  bed.  I 
was  suffering  with  pain  in  my  side  and  the 
point  of  my  hip  bone.  I  will  say  that  my 
back  was  bothering  me,  and  also  my  right 
kne&  When  I  went  to  bed  there  I  was  not 
able  to  sleep.  I  got  a  hot  water  bottle  and 
used  to  put  it  on  my  side  and  on  my  back. 
I  kept  on  with  that  treatment  for  at  least 
two  weeks.  I  stayed  all  night  in  my  room  on 
that  same  night  I  went  back  to  the  hospi- 
tal every  day.  I  was  taken  back  to  the  hos- 
pltal  from  my  room  about  10  o'clock  that 
night  My  side  was  bothering  me,  and  I 
called  for  the  doctor  to  come  down,  and  he 
suggested  that  I  go  back  to  the  hospital.  I 
stayed  at  the  hospital  until  4  or  5  o'clock 
the  next  day.  I  then  came  back  to  my  room. 
They  didn't  give  me  anything  In  the  way  of 
treatment  at  the  hospital,  but  when  I  got 
back  to  my  room  they  ordered  electric  treat- 
ment After  I  went  back  to  my  room,  I  again 
went  to  the  hospital  to  consult  a  doctor.  I 
did  that  untU  between  the  17th  and  ISth. 
It  was  something  like  eight  or  nine  days  that 
I  went  to  the  faospltaL  "Weat  back  to  work 
on  the  23d  of  May.  Hie  only  treatment  I 
received  was  electric  treatment  consisting  of 
sitting  In  an  electric  chair  for  10  or  12  mln* 
utes,  and  sometimes  longer,  which  was  order* 
ed  by  Dr.  Kistler.  I  suppose  it  was  the 
street  car  company  that  sent  me  to  the  hos- 
pital and  paid  the  bill  and  so  forth.  I  don't 
know  who  It  was  that  furnished  me  a  doc- 
tor ;  suppose  it  was  the  street  car  eonapanj. 
During  the  time  from  the  lOtb  to  the  17th 
I  was  suffering  In  my  back  and  in  my  hip. 
My  knee  was  stiff  all  the  time.  I  couldn't 
sle^  nights  only  Just  at  sp^Us.  Twenty 
minutes  was  the  longest  Z  ever  slept  I  was 
suffering  from  diiislneBS  In  my  head.  I  was 
diz:^  whoi  I  woke  m>  in  the  morning  and 
even  aftor  startlng^  tQ  woct,  if  I  atooped 
down  any  length  of  time  at  all,  I  would  hoist 
up  and  was  dizzy,  and  lots  of  ttmea  I  would 
have  to  catch  the  sides  of  ttie  wall  of  the 
drift  to  kecft  from  foiling  down.  After  I 
went  home  from  the  hospital  I  was  spitting 
blood  for  two  days.  That  has  entirely  dis- 
appeared now.  There  was  not  any  treatmoit 
with  reference  to  putting  bandages  or  plastw 
on  my  back.  I  did  not  ai^iaraitly  get  any 
benefits  from  these  treatments.  About  the 
19th  I  went  to  Dr.  Monahan,  and  he  gave  me 
a  bottle  of  liniment  to  rub  on  my  back,  and 
he  also  gave  me  some  powder  tablets  to  take. 
He  gave  me  some  potash  to  rub  on  my  side. 
As  a  result  of  this  treatment,  I  seemed  to 
Improve  a  little.  On  the  23d  I  went  to  work 
with  a  drlU.  We  drilled  until  noon,  and,  as 
long  as  I  was  standing  np,  I  could  drill  first 
rate,  but  after  dinner  I  had  to  go  mucking, 
and  I  stood  it  until  about  half  past  one,  and 
my  back  would  not  stand  it  any  longer  and  I 
had  to  get  out  I  again  went  to  wwk  on  the 
10th  of  June.  When  I  went  off  sUft  Z  went 
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borne,  and  from  that  time  to  the  present  time 
I  bare  been  under  Dr.  Monahan's  care.  He 
said  what  I  needed  was  to  lay  off  from  work, 
bat  I  wasn't  able  to  because  the  landlady 
that  I  was  boarding  with  wanted  her  money, 
and  she  forced  me  to  go  to  work.  I  was 
broke.  During  all  of  that  time  I  particularly 
suffered  with  my  hip  and  my  back.  My 
knee  was  a  little  stiff,  but  I  worked  the 
shift  I  still  have  the  dizziness,  but  I  ain't 
quite  so  bad  as  it  was.  During  the  last 
nunth  or  six  weeks,  I  hare  improved  but 
very  little.  When  I  work,  it  has  the  efTect  on 
me  that  I  can  hardly  get  out  of  the  mine, 
especially  if  I  have  to  run  cars.  Lots  of 
times  I  have  to  run  cars,  and  then  I  can 
hardly  get  out  of  the  mine  In  the  night  It 
affects  me  in  the  bip  and  back.  I  am  not 
as  good  a  workman,  now  as  I  was  before  the 
Injury,  After  I  work  a  shift,  my  hip  bone 
Btlffau  80  that  I  can  hardly  walk  for  a  little 
while;  hut  if  I  can  sit  down  and  rest  for  an 
bonr  or  so,  it  gets  a  little  better.  My  back 
bothers  me  all  night  I  can't  lay  on  my 
back  all  night  at  all.  I  have  to  keep  turning. 
During  the  time  since  I  went  to  work  in 
Jane,  I  have  not  worked  regularly.  I  have 
been  compelled  to  lay  ofF.  I  lay  off  a  day  at 
a  time.  I  am  not  entirely  over  the  pain  in 
taj  Up  or  back.  Before  the  accident  I  weigh- 
ed 181  pounds,  and  I  now  weigh  173  ponnds. 
I  do  not  know  whether  it  was  a  gentleman  or 
a  lady  that  I  was  thrown  a^inst  As  to 
Qie  Tirttde  evidence  I  had  of  the  injury,  I 
will  say  that  my  hip  became  very  stiff. 
There  wera  no  bruises  or  blackeidnK  on  me 
ODtsIde  of  my  knee.  My  knee  was  bmtaed. 
I  did  not  moitlon  my  knee  In  my  complaint. 
I  did  to  Dr.  Honahan.  I  did  not  mention 
my  knee  to  any  doctor  Hiat  waited  on  me  at 
the  hoBirftal ;  I  nerer  menUoned  that  at  alL 
I  <ttd  not  mention  that  until  it  wis  some- 
titiDg  like  nine  days  along.  I  always  was 
rery  bealtby.  1  don't  know  that  my  appetite 
was  affected  to  any  preat  extent  When  I  was 
crippled  in  this  hip  I  walked  with  a  cane 
all  the  time.  I  could  not  mn  any.  I  could 
not  dance  I  worked  at  the  Badger  State 
mine  yesterday,  and  I  expect  to  •go  back 
again  after  the  trial,  I  have  never  been 
critldsed,  nor  has  there  been  any  fault  found 
with  my  work  by  my  foreman  or  shift  hosses. 
I  freqnently  have  to  sit  down  on  the  side  of 
the  drift  with  my  back  to  the  drift.  I  cer- 
tainly would  get  up  if  I  saw  the  shift  boss 
coming.  X  received  the  same  wages  as  any. 
other  miner  In  the  mine  during  that  time. 
I  never  made  any  complaint  to  my  foreman 
or  ehlft  boss,  or  asked  for  any  easier  place 
because  of  the  lnjur>-  I  had.  I  have  com- 
plained to  my  fellow  workmen  that  I  was 
not  able  to  do  a  shift's  work.  I  don't  know 
Uietr  names.  When  I  went  to  work  on  the 
10th  of  June  I  went  to  work  steady.  I  think 
the  lint  I  laid  off  was  on  the  23d  or  24tfa  of 
Jane.  I  was  off  one  shift  In  July.  I  couldn't 
go  oat  on  account  of  my  hip.  I  laid  off  two 
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days  outside  of  May  23d.  I  haven't  been 
off  lately.  The  extent  of  my  laying  off  is 
two  days.  Dr.  Monahan  told  me  there  were 
no  subjective  symptoms  at  all." 

Dr.  Monahan  testified:  "I  made  a  physical 
examination  of  Emerson  about  the  ITtfa  of 
May.  I  made  notes  which  I  will  read: 
'Found  right  hip  bone  very  tender  on  pres- 
sure. Abdominal  muscles  on  right  side  pain 
on  pressure  Pain  on  pressure  lumbar  sacral 
region  [small  of  back].  Right  knee  contused 
and  swollen;  measured  15  Inches;  left  14H 
inches.  Pain  existing  over  right  crest  of  hip 
bone  without  cessation,  necessitating  discon- 
tinuing work  for  a  day  or  two  at  Intervals 
of  every  week  or  ten  days.  Conditions  re- 
main practically  the  same.*  Those  are  condi- 
tions that  I  discovered  from  the  examina- 
tion of  Mr.  Emerson.  From  that  time  to  this 
time  I  have  at  different  occasions  made  ex- 
aminations of  him  to  ascertain  what  the  con- 
dition of  these  various  injuries  were,  wheth- 
er they  improved  or  otherwise.  His  condi- 
tion to-day,  over  the  right  hip  bone,  remains 
practically  the  same.  As  to  what  his  con- 
dition will  be  in  the  future,  I  will  say  that  I 
have  treated  him.  and  we  treat  all  kinds  of 
cases,  and  cannot  determine  what  the  results 
will  be  nntil  the  treatment  has  been  tried. 
In  the  plalntiers  case  the  flrat'stcf*  in  the 
treatment  would  be  absolute  rest  I  am 
not  able  to  Bay  how  long  it  will  take  before 
he  will  be  entirely  recovered,  nor  would  I 
give  my  opinion  as  to  whether  he  will  be 
ever  entirely  well  again.  At  the  present  time 
hla  condition  lus  not  improved  very  much. 
The  history  of  socta  cases,  statlsUcs  show 
that  it  extends  over  a  period  aa  a  rule  of 
several  years.  .  I  do  not  know  whether  he 
will  ever  entirely  recover  from  the  pains  to 
his  hip  from  which  he  Is  suffering  now. 
There  is  a  small  percentage  of  tbem  where 
the  condition  becomes  chronic  before  getting 
well.  The  majority  of  the  cases  never  be- 
come entirely  well.  My  opinion  is  that  It 
will  be  a  long  time,  and  perhaps  never  will 
he  be  able  to  follow  his  occupation  without 
It  interfering  with  him.  The  only  objective 
symptom  which  I  found  was  the  swelling  and 
contusion  of  the  knee.  That  was  the  only 
marked  contusion  I  saw.  From  Its  appear- 
ance, it  was  acute.  I  would  say  that  there 
sbonld  have  been  some  pain  there  flrst  where 
1  found  the  objective  symptom  of  an  injury 
to  the  knee.  I  would  myself,  without  his 
stating  anything,  have  discovered  trouble  in 
the  right  hip  and  pain  on  the  abdominal 
muscles  of  the  right  side;  they  were  sore 
and  tender  on  pressure;  and  also  there  was 
pain  on  pressure  on  the  lower  lumbar  sacral 
region,  the  small  of  the  back.  There  were  no 
surface  indications  to  Indicate  any  trouble 
thei'e.  There  was  nothing  whatever  to  indi- 
cate any  trouble  there  until  I  applied  the 
pressure,  only  his  statement  He  told  me 
that  he  had  pains  In  various  parts  of  his 
body.  He  told  me  that  he  had  pain  In  tiie 
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lumbar  r^lon,  and  I  looked  at  it,  and  there 
was  nothing  there  to  Indicate,  do  contation  or 
swelling,  to  Indicate  any  pain  whatever.  The 
tissues  were  normal.  When  I  began  to  press 
on  that  he  winced.  He  told  me  that  he  had 
pains  in  the  back  and  on  the  ri^t  side. 
There  was  nothing  there  to  indicate  tt  from 
looking  at  It  I  am  only  Impressed  wltli 
the  fact  that  he  has  pain  there,  and  he  says 
so,  and  it  is  illostrated  the  physical  ex- 
amination. There  is  pain  there.  Yon  can 
usually  tell  that  on  a  rigid  examination 
whether  there  is  or  not  All  the  other  symp- 
toms have  subsided  with  the  erception  of 
this  right  side.  He  could  be  in  the  con- 
dition he  Is  In  and  work.  His  general  ap- 
pearance always  indicated  to  me  that  he 
was  In  pain.  I  know  that  he  was  snffering 
pain  from  his  statements  to  me  and  his  phys- 
ical examination ;  that  slm^y  went  to  press- 
ing on  the  parts.  There  was  no  discolora- 
tion other  than  the  knee.  There  was  no 
sign  of  an  external  Injury  any  place  else. 
If  that  Injury  to  the  hip  was  caused  by  a 
blow,  Tery  recent  blows,  there  should  have 
been  surface  indications  of  it  If  It  was 
caused  by  being  thrown  against  the  knee  of  a 
gentleman,  I  woold  not  say  that  there  should 
be  some  surface  indications  of  an  Injury 
caused  by  that  A  hlov  and  a  fall  would  be 
decidedly  dlff^ent  Hie  fall  might  result 
in  a  muscular  Injury  or  deep-seated  injury 
in  which  there  would  not  be  a  contusion  or 
mark  of  any  kind  on  the  surface.  He  might 
get  hurt  without  there  being  a  surface  indi- 
cation, but  he  might  feel  it  I  would  say 
that  that  Injury  could  be  caused  by  fftlllng 
against  a  man's  knee." 

Mrs.  Anna  Bloom  testified:  "Mr.  Emerson 
was  rooming  with  me.  When  he  was  first 
brought  from  the  hospital  he  called  me,  and 
I  gave  him  a  hot  water  bottle.  He  was  In 
pain.  I  noticed  a  short  time  after  the  injury 
there  were  streaks  of  blood  In  the  euspldor  in 
his  room.** 

Hubert  Tonkin,  assistant  foreman  of  the 
Badger  State  mine,  testified:  "Emerson  lias 
been  doing  everything  as  a  miner.  He  ran  a 
machine,  shoveled,  set  up  the  machine,  ran 
car,  and  timbered.  I  never  saw  him  limp- 
ing around  the  mine,  or  staggering,  or  acting 
sore  or  stiff.  He  filled  the  bill  perfectly.  I 
never  saw  him  exhibiting  any  symptoms  of 
pain  or  agony  or  suffering  of  any  kind." 

P.  F.  Tallon,  also  an  assistant  foreman, 
gave  similar  testimony.  He  also  testified: 
"I  never  noticed  him  limping  or  having  to 
use  a  cane  or  any  support  around  the  mine." 

Mrs.  Chas.  Moyes  tsstifled:  "Mr.  Bmersoii 
was  a  txnrder  of  mine  <m  the  lOth  of  May 
and  for  about  two  months  after.  During 
the  time  he  was  In  the  house  and  before  he 
went  to  work  I  obaerred  his  appearance  and 
his  walk  and  manner.  I  would  say  that  be 
was,  not  a  man  who  was  faHlng  In  weight 
or  fhlllng  Id  health  or  suffering  pain.  If 
he  said  he  lost  eight  poundsi  I  will  007  I 


think  he  gained  elfl^t  ponuds.  (This  state- 
ment may  possibly  be  attributed,  in  part  at 
least,  to  a  feeing  of  professional  pride  on 
the  part  of  the  good  lady.)  After  the  acci- 
dent I  saw  him  three  times  a  day,  regular, 
after  a  day  and  a  half.  He  was  regular  to 
his  meals  after  that  time.  X  observed  bis 
general  appearance  as  to  health  and  so  forth, 
both  before  and  after  the  accident  and  I 
thought  his  general  appearance  Improved 
greatly.  After  the  accident  his  appearance 
was  that  of  a  pretty  husky  looking  man; 
there  was  no  appearance  of  anything  the 
matter  with  him  only  a  little  lame.  I  never 
saw  him  with  the  appearance  of  being  In 
pain  or  suffering  at  all.  He  was  jovial  as 
UHual.  In  my  judgment  he  gained  flesh  rap- 
idly after  the  acddwt  The  day  after  he 
was  hurt  he  told  me  he  was  going  to  start  a 
suit" 

Mrs.  George  Noyes  testified:  "I  used  to  see 
Emerson  every  evening  going  to  dinner.  I 
observed  him  walking  on  the  street  both  be- 
fore and  after  the  9th  of  May.  I  did  not  ob- 
serve any  dlfferoice  In  his  walk  only  that 
he  had  a  cane  with  him,  and  that  was  all. 
I  observed  blm  when  he  would  meet  stre^ 
cars.  He  would  limp  a  little  bit  more  then. 
And  .he  would  limp  a  little  bit  more  when 
be  came  across  any  one  whom  he  knew.  I 
also  observed  him  when  he  was  going  along 
Park  street  one  day,  and  he  was  going  a 
pretty  swift  gait  I  knew  I  would  have  to 
run  to  ke^  up  with  him.  He  was  Ilnaping 
about  every  other  step  or  so ;  he  would  take 
a  step,  and  then  he  would  think  about  it 
I  used  to  see  him  every  day  on  the  street- 
He  bad  a  cane  walking  on  the  street  and 
every  other  step  or  so  the  cane  would  reach 
the  ground.  I  observed  him  changing  his 
gait  coming  Into  the  dining  room,  and  then 
he  would  limp.  I  waited  on  him  after  the 
9th  of  May.  His  appetite  always  appeared 
very  good  to  me.  I  did  not  see  any  dif- 
ference as  to  being  in  pain  or  otherwise.  I 
did  not  see  anything  that  would  indicate 
that  he  was  suffering  or  in  great  pain.  As 
to  who  I  first  told  of  seeing  Mr.  Emerson 
taking  a  step  or  two  and  then  taking  a  limp 
or  two,  I  will  say  we  were  joking  about  tt 
at  the  house." 

Dr.  P.  H.  McCarthy,  in  answer  to  a  hypo- 
thetical question  embodying  the  evidence, 
testified:  "I  am  positive  that  the  Injury  was 
not  very  severe.  If  it  were  a  genuine  Injury, 
the  on^  place  you  would  expect  to  find  it 
would  be  in  an  Injury  to  the  spine.  If  it 
were  an  Injury  to  tlie  softs  tlssnea;  tbis 
pain  would  disappear  before,  or  cause  some 
acute  trouUe  that  would  Justify  yon  In  doing 
something  that  would  do  away  with  tbat 
pain  before  now.  If  It  is  an  injury  to  the 
spine,  five  months  afterwards  you  are  bound 
to  find  changes  in  the  tissues.  The  muscles 
would  become  weakened,  the  man's  salt 
would  change^  he  could  not  work  in  a  raise ; 
I  know  that;  nw  be  could  not  run  «  cor. 
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nor  ft  machine  In  the  mine.  U  yon  had  any 
lil]nz7  whatever  to  the  spinal  cord,  yon 
voold  not  be  able  to  work  In  tli*  ndne. 
Ton  wonld  beoHne  dluty,  and  If  70a  exerted 
jonrself  the  cbancea  are  yon  would  tall 
down.  Taldng  Into  consideration  the  facts 
aet  forth  In  the  hypothetical  question  and 
from  the  showing  of  the  length  of  Ume  the 
patient  followed  the  occupation  of  mining  un- 
der the  conditions  stated,  and  lodging  from 
the  following  of  the  occupation  that  this  pa- 
tieDt  has  followed  since  the  time  of  the  In- 
jury, I  would  say  that  he  was  not  Injured 
at  alL  Q.  In  rlew  of  the  facts  stated  In  the 
hypothetical  question  addressed  to  yon,  and 
In  Tlew  of  the  further  fact  that  at  all  of  the 
tlmea  while  Dr.  Uonahan  was  teetl^lng  he 
stated  poeitlTely  that  there  was  nothing  to 
Indicate  any  pain,  Injury,  or  suffering,  per- 
manent or  otherwise,  other  than  the  history 
of  the  cam  as  stated  by  htm  by  the  patient 
himedf  and  the  yielding  under  pressure,  and 
in  Tlew  of  the  employmrat  followed  by  the 
patient;  and  for  the  Imgth  of  time  and 
steadiness  of  that  employment,  would  you 
say  that  those  injuries  were  simulated  or 
real  and  legal?  A.  I  would  say  it  was  alm- 
nlated." 

Dr.  C  H.  Horst,  In  answer  to  the  same  hy- 
pothetical Question,  replied:  **I  would  say 
that  It  was  an  Injury  of  a  mild  charact«r, 
a  moderate  grade  Injury,  but  of  no  pennax 
neocy  whatever.  I  do  not  consider  that  a 
nuuD  who  could  work  and  do  ttie  work  de- 
scribed In  this  question  could  be  possibly  per- 
manently injured.  The  fact  that  a  man  has 
not  any  objectlre  symptoms  does  not  con- 
clude the  matter  that  be  was  not  Injured." 
Both  doctors  testifled  that  a  physician  who 
was  in  personal  attendance  on  a  patient  was 
In  a  better  situation  to  judge  ot  the  severity 
and  extent  of  his  Injuries  Uum  one  who  was 
simply  called  upon  to  answer  a  hypothetical 
question. 

Dr.  H.  EE.  Hanson  answered  the  hypothet- 
loal  question  thus:  "That  is  the  history  of 
a  flrst-dass  able-bodied  man.  That  injury 
was  just  simulated ;  thats  all.  If  the  Injury 
dlalmed  by  the  patient  continued  for  five 
months,  and  be  pnrsned  the  vocation  he  did. 
and  did  the  duracter  of  work  be  did,  I  will 
aay.  If  the  man  was  able  to  do  a  good  day's 
wiwk  fbr  that  length  of  tinu^  he  must  be  in 
flrst-dass  condition." 

In  view  of  this  evidence  we  cannot  say, 
w  a  matter  of  law,  tMt  a  verdict  for  the 
plaintifl  was  not  Justified. 

[•]  8.  But  it  Is  also  contended  that  the 
vodlct  Is  raicesslve;  so  mu<A  so  that  It 
errlncea  passion  and  iffejudlce  on  the  part  of 
tbe  Jury.  With  this  contention  we  agree. 
In  view  of  the  evidence  of  how  the  accident 
occurred,  the  history  of  plaintiffs  Injuries, 
the  fact  that  It  was  within  his  power  to  sim- 
ulate and  thus  deceive  his  physltdan,  the 
forthw  fact  that  not  any  ot  his  symi^ms, 
save  those  observable  In  his  knee,  were  ob- 


jective, and  bis  conduct  since  tbe  accident, 
together  with  the  amount  of  the  verdict,  we 
do  not  believe  that  the  jurors  ware  moved 
by  that  sense  of  reeponslblli^  and  r^ard 
for  the  evidence  that  should  have  character- 
ized their  d^beratlous. 

The  judgment  and  order  are  zenrsed,  and 
the  cause  is  remanded  for  a  new  trlaL 

Beversed  and  remanded. 


BRAMTLX,  a  and  HOIXOWAT, 
concur* 


PDNWMjL  v.  FUOEINGBB  at  aL 

(Snprune  Court  of  Montana.   Jan.  21,  191S.) 

L  PATianx  <|  D2*>— Voi^uiiTABT  Patukut— 
BrRcr. 

PlalntltL  being  under  00  obUgatbm  to  make 

Eixl  the  deuult  01  defendants  vo  another,  and 
ring,  without  their  authority,  made  a  pay- 
ment to  do  BO,  extinguished  the  debt,  so  fa^  ai 
the  creditor  was  concerned,  It  not  havlns  at 
the  time  assigned  its  claim  to  him,  and  uiere 
being  no  miderttandlng  that  It  should  be  as- 
signed or  kept  alive  for  liim;  so  that  he  took 
nothing  by  its  rabseqnent  assignment  to  him. 

[ISA.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  |  136 ;  Dec  DIgr|l62.*] 

2.  PATifEHT    (I  tS2*>— Aoia  OoKsrmmiro 
Patuent. 

Where  plaintiff  merely  because  he  had 
Induced  a  company  to  buy  an  automobile  of  de- 
fendants and  pay  for  it,  and  they  had  not  de- 
livered it,  bought  for  the  comitany  another  au- 
tomobile from  another,  for  lesa  money,  and  paid 
It  the  difference,  this  constituted  a  payment  of 
their  debt  as  regards  any  further  right  of  tiie 
company. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Gent  Dig.  |  136;  Dec  Dig.  |  62.*] 
S.  Patubht  (I  63*)— NECsssrrr  or  Pi^Aoivip. 

Plaintiff  suiiqi;  on  an  assignment  of  a  claim, 
and  having  the  burden  of  sustaining  Us  action, 
the  fact  of  extinguishment  of  the  claim  by 
payment  before  assignment,  when  shown  by  the 
evidence,  availed  the  defendant  without  being 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Paymoat 
Cent  Dig.  |f  152-161 ;  Dec  Dig.  {  63^*] 

Appeal  from  District  Conrt,  Lewis  and 
Olark  County;  J.  If.  Clements,  Judge. 

AcUtm  Lewis  Penwell  against  C  Bl. 
BTlckinger  and  another,  partners  as  FUcldn- 
ger  A  Strong.  Judgment  for  plaintiff,  and 
defendants  appeaL   Reversed  and  remanded. 

0.  A.  Spauldlng,  of  Helena,  for  appellants. 
Wight  &  Pew  and  Walsh  ft  Nolan,  all  of 

Helena,  for  resxwndent. 

SANNER,  J.  The  original  complaint  in 
this  action'  was  filed  on  September  16,  IVIO. 
Issue  was  joined,  but  afterwards,  and  on 
January  26,  1911,  an  "amended  and  sunde- 
m«ital  oomplaint"  was  filed,  alleging.  In 
substance,  tiiat  in  June»  HHIO,  deftedants 
agreed  to  sell  to  the  Beaverhead  Bancfa  Com- 
pany, a  corporation,  a  certain  automobile, 
tor  which  they  were  folly  paid  In  the  sum 
of  98B6.60;  that  tii^  never  delivered  the 
automobile,  and  never  returned  the  purchase 


•Vw  otbar  «ss«  ■••  urn*  tople  and  mcUob  NCHBXB  In  Dw.  Dig.  4  Am.  Dig.  Ker-Msw  SerlM  *  R«t*r  ladsM 


Digitized  by 


324 


129  FACI7I0 


BBPOBTBB 


(Mont 


price,  or  any  part  of  1^  tbough  demanded  BO 
to  do;  that  on  August  6, 19X0;  plaintiff  paid 
Bald  Beaverhead  Banch  Company  the  fall 
sum  of  and  said  comimny  "did  here- 

tofore duly  make,  execute,  and  deliver  to 
the  plalnUff  hirar^  a  full  and  complete 
transfer  and  aaslgnment  of  Its  claims  and 
demands  against  the  defaidanta  hraeln  grow- 
ing out  of  the  transactions  hereinbefore  al- 
leged, and  plaintiff  now  la  the  owner  and 
holder  of  said  claims  and  demands."  The 
answer  admits  all  the  allegations  of  the 
amended  and  supplonaitflil  complaint,  except 
it  alleges  that  the  defendants  sold  the  ma- 
chine to  the  company  through  the  plaintiff 
as  Its  agent  and  r^;>resentatlve,  denies  any 
demand  by  the  company  tor  a  return  of  the 
money  paid,  denies  nondelivery  of  the  car, 
and  disclaims  any  knowledge  of  plaintiff's 
payment  to  the  company  or  its  assignment 
to  him.  A  reply  was  filed,  doiylng  the  af- 
firmative matters  set  forth  In  the  answer. 
The  case  was  tried  to  the  court,  sitting  .with 
a  Jury.  There  was  a  verdict  and  Judgment 
for  the  respondent  for  the  full  amount  claim- 
ed, and  from  that  Judgment  this  appeal  is 
taken.  The  errors  assigned  are  the  giving 
and  refusal  of  certain  Instructions,  Indud- 
Ing,  among  those  refused,  a  direction  to  find 
for  the  appellants;  and  the  question  pre- 
sented h^  is  whether  upon  tite  case  made 
the  respondent  was  entitled  to  recovtf. 

So  much  of  the  evidence  as  was  deemed 
necessary  to  raise  the  matters  of  law  In- 
volved Is  before  us  bill  of  exceptions  in- 
corporated in  the  record.  This  evidence 
tended  to  show  the  agreement  as  alleged  be- 
tween the  Beaverhead  Banch  Company  and 
the  appellants,  the  payment  by  the  ccun- 
pany  to  the  appellants,  their  failure  to  de- 
liver the  car,  or  to  return  the  money,  not- 
wlthstandlng  demand,  the  paym^t  by  re- 
spondent to  the  company  In  August,  1910,  the 
commencement  of  this  action  In  September, 
1910,  and  the  companyts  assignment  In  Jan- 
uary, 1911;  also  that  respondent's  act  was 
without  any  request  from  the  appellants  and 
against  the  upress  dissent  of  one  of  them ; 
that  respondoit  was  an  officer  of  the  com- 
pany, sustained  friendly  relations  with  it, 
and  did  not  like  to  see  it  lose  any  money  on 
account  of  this  transaction  with  appellants. 
Touching  this  mattCT  the  respondent  him- 
self testified:  **!  had  represented  to  the  Bea- 
verhead Banch  Company  that  the  thing  to 
do  was  to  buy  this  particular  car  from 
these  particular  peopla  I  sort  of  stood 
sponsor  for  the  whole  transaction;  and  the 
Beaverhead  Banch  Company  bad  paid  out 
over  $800,  and  they  bad  not  got  any  car. 
They  were  out  the  money,  and  I  was  largely 
responsible  for  It,  I  supposed.  At  any  rate, 
I  felt  80,  and  I  was  naturally  somewhat  ex- 
ercised about  It,  and,  of  course,  I  told  de- 
fendant Fllcklnger  very  plainly  how  I  felt 
about  it  I  will  state  tiiat  in  the  meantime 
the  Beaverhead  Banch  Company  were  out 
the  mon^,  and  did  not  liare  any  car.  1 


went  to  Butte  and  bought  than  a  car,  a 
Hnpmoblle,  tiiat  cost  9181  less  than  the  car 
we  bought  from  Fllcklnger  &  Strong.  I 
paid  tor  that  car  out  of  my  own  pocket,  and 
gare  the  Beaverhead  Banch  Company  tliat 
ear  and  |161,  so  that  they  were  entirely  re- 
imbursed for  all  they  were  out  I  was  the 
only  one  that  was  out." 

[1]  That  the  respondent  proceeded  nnder 
a  delicate  and  l^ralseworthy  sense  ot  bnA- 
ness  ethics  may  be  granted;  but  that  he 
vras  under  no  legal  obligation  to  make  good 
the  defianlt  of  the  appellants,  and  that  he 
did  BO  witliout  their  authorisation,  are  facts 
patmt  npon  the  face  of  the  record.  Equally 
certain  is  it  that  there  was  no  subsequent  rat- 
ification at  promise  to  repay,  and  there  *ls  not 
a  suggestion  in  the  record  of  any  oral  a8> 
slgnmoit  of  its  claim  ftom  the  company  to 
the  respondent  when  he  made  the  payment, 
or  ot  any  nnd»istanding  that  it  should  be 
assigned  or  kept  on  foot  for  his  baeflt  Tn- 
der  such  circumstances  the  general  rule  Is 
that  the  payment  ntingulshes  the  debt,  at 
least  so  te.T  as  the  creditor  Is  concerned.  30 
Gya  1183.  1121;  note  to  Grumllsh's  Adm'r 
V.  Central  Imp.  Co.,  28  L.  B.  A.  120;  Martin 
V.  Qulnn,  87  Gal.  65. 

Vow  the  question  here  is,  not  whether,  by 
the  respondent's  act,  the  debt  became  extin- 
guished as  to  the  debtor,  but  what  did  the 
respondmt  take  by  virtue  of  the  assignment 
here  pleaded  1  This  assignment  Is  a  formal, 
written  Instrument,  given  and  dated  nearly 
five  montlis  after  the  respondent's  payment 
to  the  company  and  nearly  ft>ur  months 
after  the  commoioement  of  this  acOon ;  and 
It  purported.  In  conrtderatlon  of  9936.50 
"horetofbre  paid  by  Lewis  Penwdl,**  to  as- 
sign to  him  such  claims,  demands,  m  causes 
of  action  as  the  company  then  had  1^  virtue 
of  the  pranlses.  But  li^  when  the  payment 
was  made^  tiie  oUlgatlon  was  extli^tshed 
so  far  as  the  company  was  ocmcemed,  It 
had  not,  on  Januaz7  4,  1911, 'any  claims,  de- 
mands, or  causes  of  action  which  it  could  a»- 
sign,  and  tbe  respondent  took  nothing  by 
virtue  of  the  asslgnmat  Tanner  t.  Bowen, 
34  Mont  121,  &i  Pae.  876.  7  L.  B,  A.  (N.  8.) 
534,  lis  Am.  St  Bep.  629,  9  Ann.  Cas.  517; 
Moran  v.  Abbey,  68  CaL  66;  crystal  v.  But- 
ton, l  GaL  App.  251,  81  Pac.  1115. 

[2]  It  is  urged,  however,  that  the  record 
does  not  show  that  respondoit  ever  intend- 
ed to  pay  appellants  debt  or  that  the  com- 
pany ev»  accepted  respondents  act  as  a  dis- 
charge of  appellants  obligation.  We  think 
otherwise.  If  the  Intention  of  the  respondent 
or  the  company  haid  been  the  one  to  relieve 
and  the  othw  to  be  relieved  of  an  inconveni- 
ent sitnatUm  due  to  the  lack  of  a  car  when 
a  car  was  needed,  different  and  more  obvious 
means  would  doubtless  have  been  employed. 
But  respondent  not  only  bought  the  company 
a  car;  he  also  paid  to  it  a  sum  of  money 
equal  to  the  difference  between  the  cost  of  the 
car  he  bought  and  the  one  ordered  from  ap- 
pellants, all  of  which  the  company  rec^ved 


Digitized  by 


Mont) 


LACKMAN 


T.  SIMPSON 


825 


and  kept;  and  thns,  as  be  blmseU  said,  it 
was  "entirely  reimbursed." 

[S]  Finally,  It  la  contended  that,  since  the 
answer  contains  no  afflrmatlve  plea  of  pay- 
ment, the  appellants  should  not  be  heard  to 
•ay  that  respondent's  act  operated  as  a  dls- 
charge.  So  far  as  the  complaint  disclosed, 
the  action  was  on  the  assignment  ct  a  ralid, 
existing  claim,  and  the  burden  was  on  the 
respondent  to  sustain  his  action  as  laid. 
When  the  evidence  disclosed,  what  the  com- 
plaint did  not,  that  the  assignment  was  made 
under  drcnmstanoes  destnictiTe  of  its  force 
aa  a  cause  of  action,  that  situation  became 
as  aTOilable  to  app^lants  as  though  a  iQ>eclaI 
plea  to  the  same  effect  bad  been  lnt«iK>sed. 
Capital  Lumber  Co.  t.  Barth,  33  Mont  94, 
81  Fac.  994 ;  Prosser  t.  Montana  Coitral  Ry. 
Go^  17  Mont  372,  48  Fac  81,  SO  U  B.  A.  814. 

The  Jndgmrat  la  reversed,  and  the  cause 
remanded  to  the  ^strict  court  to  enter  Judg- 
ment that  the  plaintiff  take  nothing,  and 
that  defendants  have  their  coats  in  this  ac- 
tion incurred. 

Beversed  and  remanded. 


BBANTLZ,  a  J., 
coDcnr. 


and  HOLLOWAY,  J., 


LACKMAN  V.  SIMPSON  et  aL 
(Sapreme  Court  of  Montana.   Jan.  20,  1018.) 

1.  Thial  <|  16S*)— NoRsurr. 

On  motion  for  nonniit,  the  trial  court  mast 
view  the  evidence  in  the  ligliJt  most  favontfde 
to  plaintiff. 

(Ed.  Note.--For  other  eases,  see  Trial,  Cent 
Dig.  fl  873,  874;  Dee.  Dig.  1  165.*] 

2.  Masteb  ano  Sebvaht  (8  80*)— Actions  roB 
'Waobs— EviniNcs. 

In  an  action  for  cMnpensatioD  for  services 
rendered,  evidence  Mi  sufficient  to  take  the 
case  to  Uw  jury  on  the  theory  of  waiver  of  de- 
fects or  acceptance  of  plaintifTs  work. 

[Ed.  Mote. — For  other  cases,  see  Master  and 
Servaot,  Cent.  Dig.  Si  107-li27 ;  Dec  Dig.  | 
80.*] 

S.  CoHTBACTs  a  322*)  —  Bbbach  —  Waiver — 

EVIOENCE. 

Part  payment  under  a  contract,  with  full 
knowledge  of  the  facts,  tends  to  prove  waiver 
of  any  defects  in  performaDce. 

[Ed.  Note.— For  other  cases, .  see  Contracts, 
Cent  Dig.  K  1306,  1307,  1330,  1847,  1348, 
1465,  1402;  Dec.  Dig.  S  822.*] 
4.  PuAOiHO  (I  427*)— Master  ahd  Sebvant 
— AcnoN  ros  Waqes. 

In  an  action  for  compensation  under  a  con- 
tract for  services,  where  defendants  pleaded 
plaintiff's  breach,  evidence  of  defendants'  waiver 
of  defects  and  acceptance  will  be  given  full  con- 
sideration where  admitted  wlthoat  objection, 
tkoogh  those  affirmative  defenses  were  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  J!  1428-1432;  Dsc.  Dig.  |  427:* 
Trial,  Cent  Di«.  |  266.] 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Sydney  Fox,  Judge. 

Action  by  Henry  Lackman  against  Edgar 
Simpson,  Harry  Simpson,  and  David  Simp- 


son, partners  doing  business  under  the  name 
of  Simpson  Bros.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Beversed  and  re- 
manded. 

W.  L.  A.  Calder,  of  Laurel,  and  Hathhom 
&  Brown,  of  Billings,  for  appellant  John  O. 
Skinner,  of  Red  Lodge,  for  respondent 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  ?760  alleged  to  be  a  balance  due 
for  work  and  labor  performed  by  the  plain- 
tiff for  the  defendants  under  a  written  con- 
tract The  contract  Is  made  a  part  of  the 
complaint  It  discloses  that  the  defendants, 
who  own  a  ranch  In  Big  Horn  county,  Wyo., 
employed  the  plalntlfT  to  prepare  the  groimd, 
seed,  cultivate,  and  harvest  sugar  beets  on 
42^  acres  of  their  lands  during  the  season 
of  1909.  The  defendants  were  to  furnish  the 
seed,  tools,  work  stock,  and  feed,  and  the 
plaintiff  was  to  perform  the  labor.  It  was 
left  optional  with  the  defendants  whether 
the  plaintiff  should  be  required  to  top  any  or 
all  of  the  beets.  Tbe  contract  specifies  some- 
what In  detail  the  character  of  work  requir- 
ed of  tbe  plaintiff,  but  it  also  contains  these 
provisoes:  (1)  That  the  work  shall  be  done 
"in  a  good  and  farmer  like  manner  and  ac- 
cording to  tbe  rnles  of  husbandry  practiced 
In  the  neighborhood,  reference  being  had  to 
the  nature  of  tbe  crop" ;  and  (2)  "said  first 
parties  [defendants]  shall  be  the  exclusive 
Judges  of  tbe  efficiency  of  the  work  to  be 
performed  by  the  second  party  [plaintllT] 
herein."  The  defendants  agreed  to  pay  the 
plaintiff  $35  per  acre  for  beets  which  were 
topped,  and  $31  for  those  not  topped.  Plain- 
tiff alleges  that  he  fully  performed  the  con- 
tract in  all  things  by  him  to  be  performed ; 
that  be  topped  the  beets  from  20  acres,  and 
at  defendants'  request  did  not  top  the  re- 
mainder; that  defendants  paid  him  $637.S0, 
and  refused  to  pay  him  tbe  balance.  Tbe 
answer  of  the  defendants  admits  tbe  execu- 
tion of  the  contract;  that  at  their  request 
plaintiff  topped  only  20  acres  of  the  beets; 
that  they  paid  plaintiff  $637.50;  and  that 
they  refused  to  pay  him  anything  more. 
They  deny  that  plaintiff  performed  the  con- 
tract according  to  Its  terms,  and  further 
deny  that  there  Is  anything  due  to  him. 
They  plead  a  counterclaim  for  damages,  and 
therein  allege  that  plaintiff  "so  negligently 
cultivated,  tilled,  blocked,  weeded,  and  Irri- 
gated said  crop,  and  neglected  and  delayed 
the  necessary  labor  thereon  until  said  crop 
was  not  tilled  or  matured  In  season,  thereby 
causing  a  partial  failure  In  said  crop  of  more 
than  ISO  tons,  which  defendants  would  have 
otherwise  harvested  and  received  the  benefit 
thereof  to  their  damage  In  tbe  sum  of  $810." 
The  affirmative  allegations  of  the  answer 
were  put  in  issue  by  reply.  Tbe  cause  was 
broHpht  to  trial  before  the  court  sitting  with 
a  jury,  and  plaintiff  Introduced  evidence 
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tending  to  show  performance  of  tbe  contract 
on  bis  part,  and  other  evidence  to  which  ref- 
erence will  be  made  hereafter.  At  the  close 
of  plaintiff's  case,  the  trial  court  directed  a 
nonmilt,  and  It  Is  frmn  the  Judgment  entered 
In  ftiTor  of  tbe  defttidants  and  from  an  or- 
der denying  lilm  a  new  trial  that  plaintiff 
haj»  appealed. 

Since  tbe  caoae  miut  be  ranaQded  for  a 
new  trial,  we  shall  not  discuss  the  evidence 
In  detalL  In  passing  we  may  say  we  are  In- 
clined to  tbe  opinion  that  the  evidence  Is 
snfaclent  to  make  out  a  prima  fa<^  case  of 
performance  according  to  the  terms  of  the 
contract,  but  whether  or  not  that  be  so  Is 
not  of  consequence  now. 

[1, 2]  The  contract  proTldes  that  plalnttfl 
shall  be  paid  toi  his  wtnk  as  follows:  |5 
per  acre  when  the  beets  are  seeded.  $S  pet 
acre  wiusk  the  beets  are  thinned  and  ready 
to  be  Irrigated,  $6  per  acre  when  the  beets 
are  ready  to  be  dug,  and  Qw  baUnce  wttoi 
the  beets  are  taarrested;  and  plaintiff  had 
fully  performed  all  the  conditions  of  the  con- 
tract by  him  to  be  perfiffmed.  Without  ob- 
jection, plaintiff  introdoced  evidence  to  the 
effect  that  defendants  were  present  at  all 
times  while  the  work  was  In  progress :  that 
they  observed  the  yrotk  done  by  the  plaintiff 
and  the  manner  of  Its  performance;  that 
they  made  no  objection  whatever  to  It,  and 
without  objection  made  payment  of  each  of 
the  flrst  three  installments  substantially  as 
It  became  due  under  the  contract ;  and  that 
it  was  only  after  plaintiff  had  completed  all 
of  his  work  under  the  contract  that  def^d- 
ants  refused  to  make  final  payment,  and 
then  only  on  tlie  ground  that  plaintiff  had 
not  thinned  the  beets  early  ^ough  In  the 
thinning  season.  Under  the  terms  of  the 
contract,  the  beets  were  to  be  thinned  before 
they  were  Irrigated  and  before  the  second 
payment  to  the  plaintiff  became  due. 

Upon  the  motion  for  nonsuit,  tbe  trial 
court  was  required  to  view  the  evidence  in 
tbe  light  most  favorable  to  the  plaintiff,  and 
to  assume  that  It  proved  whatever  It  tended 
to  prove.  This  rule  has  been  stated  too  oft- 
en by  this  court  that  it  may  now  be  treated 
as  elementary.  Stewart  v.  Stone  ft  Webster 
E.  Co.,  44  Mont  160,  119  Pac.  668,  and  cases 
cited.  Considered  In  the  light  of  the  rule 
Just  mratlonedt  and  It  Is  not  open  to  doabt 
that  plaintiff  made  out  a  prima  fade  case 
upon  either  of  two  theories:  (1)  Acceptance 
of  his  work  by  the  defendants,  after  they 
had  passed  Judgmoit  upon  It  or,  In  other 
words^  a  determination  by  defendants  that 
[dalntlff  had  performed  the  work  according 
to  tbe  terms  of  tbe  contract  and  to  their 
satisfaction  as  to  Its  efBdency;  or  (2)  a 
walvw  by  tbe  defendants  of  any  want  tk,  or 
dtfect  in,  performance  of  tbe  terms  of  the 
contract  on  the  plaintiff's  part 

1.  It  Is  to  1)0  observed  that  br  the  terms 
of  the  contract  these  defendants  reserved  to 
tAemselves  tbe  ri^t  to  be  *^  cnlnriTS 


Judges  of  the  ^dency  of  tbe  work"  wblcai 
plaintiff  was  required  to  do  under  the  con- 
tract When  the  seeding  was  completed  and 
defendants  were  called  upon  to  make  tbe 
first  payment,  they  might  have  objected  to 
the  manner  in  which  tbe  plaintiff  had  pre- 
pared tbe  ground  or  planted  tbe  seed,  bot 
with  fnll  knowledge  of  t^e  tacts  th^  made 
tbe  first  payment  and  by  their  act  gave  evi- 
dence that  they  accepted  the  work  done  np 
to  that  point;  in  ottau  words,  ttils  evidence 
teided  to  show  that  tlwy  had  exercised  tlie 
Judgment  whldi  they  bad  a  right  to  exer- 
cise, and,  by  paying  for  Ihe  work  np  to  that 
point,  were  satisfied  with  the  manner  4it  !ts 
performance.  So.  likewise,  When  tho  beets 
were  thinned  and  ready  to  be  Irrigated,  and 
the  sec(md  payment  wss  due.  definidsntB 
might  have  objected  to  the  wwk  done;  bat 
with  knowledge  of  the  fhcts  they  made  the 
second  payment  and  again  gave  evidence 
that  in  their  Judgmott  Qie  work  .bad  been 
performed  according  to  the  terms  of  the  con- 
tract as  Interpreted  by  them.  And  so.  Uke- 
wlse,  when  the  beets  were  ready  to  be  bar- 
vested  and  the  third  paymmt  was  due,  the 
defendants  might  have  raised  the  question 
that  plaintiff  bad  not  performed  tbe  work 
since  the  second  payment  was  made,  at  least 
according  to  the  terms  of  tbe  contract ;  but 
with  knowledge  of  the  facts  tli^  made  tbe 
third  payment  and  again  evidenced  tbe  ac- 
ceptance of  tbe  work  as  done  according  to 
the  contrail  and  In  a  manner  satisfactory  to 
them.  Since  their  only  contoktlon  now  is 
tbat  plaintiff  failed  In  the  pwformance  of 
the  contract  with  relation  to  work  done,  or 
which  should  have  been  done,  prior  to  the 
time  the  third  payment  became  doe.  and 
since  tbe  evidence  tetx6a  to  show  acceptance 
of  all  tbe  work  prior  to  tbat  dat^  plaintiff 
was  entitled  to  have  his  case  sutHultted  to 
the  Jury  and  determined  oa  the  nmits. 

[I]  2.  That  part  payment  with  fnll  knowl- 
edge of  tbe  facts  tends  to  prove  a  waiver  of 
any  defects  in  the  performance,  the  authorl* 
Uee  are  all  agreed.  Johnson  v.  Gallatin  Val- 
ley Milling  Go..  88  Mont  88,  96  Fac.  888; 
Monroe  Waterworks  Co.  v.  Olty  of  Monroe, 
110  Wis.  U.  86  N.  W.  68S;  Katas  v.  Bedford, 
77  OaL  819,  19  Pac.  S23,  1  A.  826;  Gal- 

Ifomla  Sonthem  Hot^  Oa.  v.  Callendor.  94 
CaL  120,  29  Pac.  859,  28  Am.  St  Bep^  9»; 
FhUllps  ft  Oolby  COnstmetloB  Oo^  t.  Sey- 
mour, 91  U.  8.  646,  23  L.  BO.  841. 

[4]  Bnt  counsel  for  re«pondeiiti  contends 
In  his  brief  that  tbe  question  of  waiver  was 
not  before  the  court  for  tbe  reason  that 
waiver  wss  not  i^ded;  and  0ie  same  ob- 
jection to  the  dflfoise  of  aooQitanoe  ndi^t 
be  interposes.  It  Is  true  that  tber  of  tiiese 
d^Mises,  like  estoppd,  Is  an  afflnnattTs  one 
which  mnst  be  pleadsd.  HiIb  Is  tlw  asMr- 
al  role;  bnt  the  rule  la  eonally  well  ssttleA 
in  this  state  that,  where  evidence,  which 
mli^t  have  been  exdnded  as  not  taodbig  to 
reflect  upon  any  issue  made  by  the  pi— «Mwgt, 
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tarn  been  admlttod  wtthont  objectloa.  It  will 
be  flven  tbe  lUne  consideration  as  UMagb 
folly  warranted  by  the  Reading  of  the  par- 
ty offlntaic  the  evUaooe^  or,  in  other  worda, 
the  pleading  will  be  treated  aa  tf  It  had 
bean  amandad  to  admit  the  IntrodnctUm  of 
tile  erUenea.  Aidwr  t.  Oldcaco^  IL  4  Bt 
P.  Sy.  Oih.  41  Mont  00,  108  Fa&  571.  137 
Am.  St  Bfip.  eeS;  (VBrloi  r.  Ootn-Bock 
Island  Hin.  C5o..  40  Mont  212, 100  Pat  724; 
Cental  Lumber  Co.  t.  Berth,  88  Mont  84, 
81  Pae.  994.  ^plying  the  rale  jtut  announc- 
ed, and  the  error  of  the  trial  coort  In  grant- 
ing a  nooanlt  la  apparent  We  are  not  to  be 
vnderatood,  hoverer,  aa  holding  ttiat  part 
payment  with  full  knowledge  of  the  alleged 
dtfecta  conatitated  eiUiw  aceeptanceOTwalT- 
«r,  aa  a  matter  of  law.  Onr  language  la  to 
be  understood.  In  rlew  <a  the  role  stated 
ab«iTe  that,  <m  the  motion  for  a  mmsalt,  the 
evidoiee  will  be  deemed  to  prove  whatevtf  It 
tends  to  prov&  The  evidence  of  part  pay- 
ment with  knowledge  was  competent  and 
aboold  have  gone  to  the  Jury  aa  tending  to 
prove  either  acceptance  or  waiver.  Hattln 
T.  Ghaae,  88  M&  287,  88  Aa  988. 

The  Judgment  and  order  are  reversed,  and 
tte  cavee  la  remanded  for  a  new  trlaL 

Bevened  and  remanded. 

BRANTLZ,  O.  J.,  and  HAMNEB,  X,  oon- 
cor. 


SPATJLDING  T.  firrONB  et  aL 

{Supreme  Conrt  of  Montana.    Dec.  18.  1012. 
On  Motion  for  Behearing,  Jan.  IS,  1918.) 

1.  SnPDUTioin  (S  14*)— Fubfoss. 

The  pnrpoee  of  a  atlpnUitira  that,  unleM 
otherwise  shown  by  the  evidence,  one  inch  of 
water  an  acre  wai  deemed  sufficient  to  Irrigate 
BDT  lands  mentioned  in  the  pleadings,  waa  to 
reSeve  the  parties  from  introducing  evidence  as 
to  the  ultimate  fact,  which.  If  material,  bonnd 
the  court,  amounting  to  a  spedal  finding  under 
Bev.  Codes,  |  6760. 

[Ed.  Note.— For  other  cases,  lee  Stipulations, 
Cent  Dig.  H  24-8T;  Dec  Dig.  1 14.*! 

2.  Watxrs  and  Wateb  Cottbsu  (i  1S2*>— 
Xbbioatioi*— Bight  to  Wateb. 

If  an  owner's  original  appropriation  of  wa- 
ter did  not  Include  a  greater  amount  than  that 
awarded  blm  by  the  court  without  condition, 
be  was  only  entitled  to  that  amount,  irrespec- 
tive of  whether  his  land  required  a  greater  or 
leas  amount  per  acre. 

[Ed.  Note. — For  other  eases,  see  Waters  and 
Water  Conisea,  Ont  Dig.  H  1Mb  UT;  Dee. 
Dig.  1 152.*] 

3.  WATne  Ain>  Watbs  Coubbbb  (|  180*)— !»• 

BZOATIOIT — DEVELOPIHG  NbW  SUPn.T. 

If  d^endants  by  constructing  a  ditch  de- 
Tdcmed  a  new  supply  of  water  or  collected  wa- 
ter mm  lands  wluch  form  no  part  of  the  source 
«f  liM  natural  flow  of  a  creek,  the  water  'of 
which  was  previously  appropriated  by  plaintiff, 
defendants  were  entitled  to  the  exclusive  use  of 
each  flow  for  any  purpose ;  but  the  burden  was 
«n  them  to  show  that  tbdr  supply  was  newly 
developed  and  the  amount  dsreioped,  especially 


If  it  was  commlniled  witt  water  te  wUdi  an- 
other is  entitled. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
mter  Conteei^  Cent  Dig.  f  140:  Dea  Dig.  | 
280.*] 

4.  WAtmn  Aim  Watxb  Coubses  d  152*)~Ib- 
MOATioii  —  AonoKe—  BuTTiciKwoT  or  Bti- 

DBNCB. 

Evidence,  in  an  action  by  a  prior  appro- 
prlator  of  tiu  waters  ot  s  brook  to  have  bis 
prior  right  adjudged  and  to  enjoin  defendants* 
use  thereof,  held  not  to  sustsin  a  finding  that 
defendants  by  constructing  their  ditch  increased 
the  natural  now      the  brook. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Course,  Out  Dig.  H  166^  lfi7;  Dec 
Dig.  I  182.*] 

5.  Watrbb  and  Watib  Ooub&es  (1 152*) — la- 

aiOATION — NSOESBITT  OV  DeICAHD. 

A  riparian  owner  entitled  to  the  waters  of 
a  brook  for  irrigation  by  priority  of  appropria- 
tion need  not  make  a  demand  upon  defendants 
for  the  use  of  such  watsa;  defendants  not 
dfiVUting  his  riiht 

[Ed.  Note.— For  other  caiw,  see  Waters  and 
Water  Courses,  Gent  INs.  i|  106,  lfi7;  Dee. 
Dig.  S  162.*]^  w 

HoUoway,  J.,  dissenting. 

Appeal  from  District  Court,  Gallatin 
'County ;      K.  Cheadlft  Jndge. 

Action  1^  Melatm  Bpanldlng  against  Leon- 
ard Stone  and  odiera;  From  a  Judgment  for 
defendants,  plaintiff  appeal*.  Hemanded, 
with  directtoni  to  set  aside  decree  and  enter 
decree  as  directed. 

Walter  Altken,  of  Belgrade,  and  Hartmau 
&  Hartman,  of  Bozeman,  for  appellant  B. 
B.  Law,  of  Bozeman,  for  reepondenta. 

BBANTLT,  a  J.  Plalntlfl  brought  thU 
action  to  obtain  a  decree  adjudging  him  a 
prior  right  to  the  use  of  all  the  water  flow- 
ing in  Spaulding  brook,  in  Gallatin  ootmty, 
for  agrlcoltutal  purposes  and  for  watering 
his  stock,  and  enjoining  the  defendants  from 
diverting  any  portion  thereof  from  its  nat- 
ural channel.  The  stream  has  Ite  source  In 
the  southeast  portion  of  section  21,  towu- 
aUp  1  north,  range  4  east,  and  flows  in  a 
northwesterly  direction  through  aections  21, 
16.  17,  8.  and  6  Into  East  Gallatin  river. 
The  lands  belonging  to  plaintiff  include  the 
east  half  of  section  5.  Portions  of  them  are 
arid  and  require  artifldal  Irrigation.  The 
lands  owned  by  the  defendants  are  eltuated 
in  sections  21,  8,  and  7,  and  the  west  half 
of  eectlon  6.  Theae  alao  require  artificial  Ir- 
rigation. The  plaintiff  bases  his  claim  upon 
an  annwprlatlon  ct  100  inchea  made  In  1888. 
He  allegaa  a  diversion  by  means  of  dtb^ 
constructed  by  tthoielf,  and  CDQtinaoua  use 
up  to  the  time  of  the  bringing  of  the  action, 
except  that  during  the  year  1910  the  de- 
fendants oonstrocted  a  dtbdi  wUclk  tbej 
dlTcvted  all  the  water  endnriy  away  from 
his  lands.  He  also  allegea  that  defendants 
threaten  to  oontlnne  their  unlawful  conduct 
to  his  irreparable  injury.  While  the  defend- 
ants controvert  the  material  allegations  of 
the  complaint,  they  do  not  assert  daim  to 
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any  water  flowtng  In  ttie  stream.  They  al* 
lege,  in  substance,  that  the  defendant  Stone 
owns  land  to  the  extent  of  820  aerea  in  sec- 
tion 21,  which  are  raluable  for  agrlcnltural 
purposes  only ;  that  the  general  slope  of  the 
portion  of  Gallatin  valley  upcoi  which  these 
laiids  lie  Is  toward  the  northwest;  that  to 
the  south  and  east  and  above  these  lands 
are  large  areas  which  are  Irrigated  two  <a 
three  times  each  year  with  the  rerolt  that 
they  become  saturated  with  water,  which,  by 
seepage  and  percolation,  finally  readies  the 
lands  of  defendant  Stone,  rendering  portions 
of  them  wet  and  swampy  and  unfit  for  culti- 
vation unless  they  are  drained;  that  tAls 
condition  had  increased  to  such  an  extent 
that  the  said  Stone  Induced  his  codefendants 
to  construct  during  the  years  1908, 1909,  and 
1910  a  drainage  Oitch  for  tlie  purpose  of 
draining  his  lands  and  preventing  them  from 
becoming  wholly  useless,  the  consideration 
being  that  hla  codefendants  should  have  the 
exclusive  use  of  the  drainage  water  thus  col- 
lected, upon  their  lands  situated  further  to 
the  northwest;  but  that  the  said  ditch  did 
not  In  any  way  Interfere  with  the  natural 
flow  In  Spauldlog  brook.  By  stipulation  of 
counsel  at  the  opening  of  the  trial  these  al- 
legations were  deemed  denied  by  plaintiff, 
and  each  of  the  parties  was  accorded  the 
right  to  show  abandonment,  adverse  use, 
etc.,  without  formal  pleading,  If  he  should  be 
able  to  do  so.  It  was  also  stipulated  that, 
unless  otherwise  shown  by  the  evidence,  one 
inch  per  acre  was  to  be  deemed  sufficient  to 
irrigate  any  of  the  lands  mentioned  In  the 
pleadings. 

The  court  found;  (3)  That  three-fourths  of 
a  statutory  Inch  of  water  per  acre  is  a  rea- 
sonable allowance  for  the  Irrigation  of  any 
of  the  lands  belonging  to  any  of  the  parties ; 
(4)  that  on  May  1,  1809.  the  plaintiff  by 
means  of  dams  and  ditches  diverted  from 
the  stream  for  use  upon  80  acres  of  his 
lands,  60  inches  of  water,  and  he  has  contin- 
uously used  this  amount  up  to  the  present 
time;  (5)  that  during  the  spring  and  sum- 
mer of  the  year  1910  the  defendants  J.  H. 
Green,  Mary  B.  Green,  William  James,  and 
Robert  Gover  constructed  a  drainage  ditch 
traversing  section  21,  in  which  Spauldlng 
brook  has  its  source ;  that  this  ditch  for  the 
distance  of  half  a  mile  Is  nearly  parallel 
with  the  diannel  of  Spauldli^  brook,  and  In- 
tersects it  at  several  points,  the  last  point 
being  near  the  south  line  of  seetton  16,  from 
which  It  leaves  the  course  of  the  brook  and 
continues  in  a  northwesterly  direction,  and 
the  depth  of  the  ditch  la  greater  than  that 
of  the  channel  of  the  stream;  (6)  that  by 
reason  of  its  greater  d^th  the  ditch  inter- 
cepts and  carries  away  a  considerable  por- 
tion of  the  water  which  would  otherwise 
flow  In  Spauldlng  brook  and  reach  the  lands 
of  the  plaintiff,  and  also,  by  reason  of  Its 
greater  depth,  carries  away  a  conMderable 
quantity  of  water  which  would  not  naturally 


rise  and  flow  Into  Spauldlng  brook;  (7)  that 
one  half  of  the  water  flowing  in  the  ditdh 
would  otha>wIse  find  its  way  into  the  stream, 
while  the  other  half  is  derived  from  drain- 
age from  water  percolating  below  the  sur- 
face of  the  0011  which  would  not  natnrally 
rise  and  flow  In  Spauldlng  brook;  (8)  that 
on  June  1,  1910,  the  said  defoidanta  divert- 
ed all  the  water  so  collected  in  the  ditidi  and 
applied  it  to  their  own  use;  (9)  that  a  «m- 
Blderable  portion  of  the  wat«>  flowing  In 
Spauldlng  brook  has  Its  source  below  the 
lowest  point  at  which  the  defeudanta'  dltdi 
intersects  the  natural  channel.  From  these 
findings  the  court  concluded  that  the  plain- 
tiff la  entitled  to  the  use  of  60  inches  as  of 
date  May  1,  1899,  including  one-half  of  the 
flow  In  defendants'  ditch,  and  that  the  de- 
fendants are  entitled  to  the  remainder.  The 
decree  adjudges  the  rights  of  the  parties  ac- 
cordingly. It  speclflcaily  requires  the  de- 
fendants, othee  than  Stone,  to  construct  and 
maintain  at  their  own  expense  a  suitable 
dam,  with  beadgate  and  measuring  box.  In 
the  ditch  at  the  point  where  it  last  crosses 
the  channel  of  the  stream,  and  to  deliver  to 
plaintiff,  whenever  he  demands  It,  one-half 
of  the  water  flowing  in  the  ditch.  The  plain- 
tiff has  appealed  from  the  decree  and  from 
an  order  denying  his  motion  for  a  new  trial. 

L  The  first  contention  made  Is  that  the 
court  erred  In  falling  to  find  that  the  pur- 
pose of  plaintiff's  appropriation  was  not  only 
to  irrigate  his  lands  in  section  5,  but  also 
to  water  his  live  stock  and  to  furnish  a  sup- 
ply for  domestic  use,  and  in  omitUng  to 
formulate  the  decree  so  as  to  include  this 
latter  right  Counsel  for  defendants  concede 
that  the  findings  and  decree  should  be  amend- 
ed in  this  particular.  We  are  therefore  re- 
lieved from  the  necessity  of  determining  the 
right  of  this  contention. 

[1,2]  2.  No  evidence  was  introduced  by 
any  of  the  parties  tending  to  show  what 
amount  of  water  is  necessary  to  irrigate  any 
of  their  lands.  Aside  from  the  stipulation 
made  at  the  commencement  of  the  trial,  the 
record  is  silent  on  this  point  Counsel  for 
plaintiff  Insist  that  the  finding  that  three- 
fourtha  of  a  statutory  Inch  pw  acre  Is  aut- 
fident  is  not  justlfled  by  the  evldotce.  The 
purpose  of  such  a  stipulation  la  to  relieve 
the  parties  from  the  necessity  of  Introduc- 
ing evidence  as  to  Uie  ultimate  fact  covered 
by  it  If  the  tact  ta  material,  the  court  Is, 
as  to  it,  bound  by  the  stipulation.  It  amonnta 
to  a  special  finding.  Rev.  Codes,  |  6769. 
Under  the  drenmstances  dladosed  by  the 
record,  however,  we  think  the  finding  is  im- 
material. It  appears  that  the  fiow  of  watw 
In  Spauldlng  brook  la  Intermittent  Bze^ 
during  the  high-water  season  early  In  the 
spring,  and  late  In  the  fall  after  the  irriga- 
tion season  is  over,  the  fiow  at  any  point 
Is  never  equal  to  the  amount  the  decree 
awards  to  the  plaintiff.  The  flow  was  raeas- 
I  ured  by  an  oiglueer  several  .times  during  the 


Digitized  by 


Mont) 


8PATJU>INa  T.  STOKB 


829 


yerfra  1910  and  1911.  A  measnrement  mad« 
In  April.  1911»  daring  ttie  blgta-water  season 
at  the  point  where  the  diteh  dWerges  from 
the  conrse  of  the  stream  which  Included  also 
all  the  water  flowing  In  tbe  ditch,  showed  a 
flow  of  62  Inches.  This  was  the  largest  vol- 
nme  shown  by  any  measurement  The  evi- 
dence shows  almost  conclnslrely,  aa  the  court 
found,  Qiat  the  original  appropriation  ot 
plaintiff  did  not  include  any  greater  amount 
tlun  tliat  awarded  him.  nils  being  so.  and 
his  right  to  the  use  of  this  amount  being 
awarded  to  him  without  eonditkm,  it  Is 
wludly  immaterial  whether  Us  lands  require 
a  greater  or  less  amount  per  acre. 

[3]  3.  The  third  contention  Is  that  there  is 
no  substantial  evidence  tending  to  show  that 
an7  of  the  watnr  flowing  In  the  dltcb  comes 
from  sources  otiier  than  those  which  supply 
Spauldlng  brook,  and  hence  that  findings  6 
and  7  are  not  Juitifled  by  th«  evidence. 
Sloce  the  defendants  do  not  assert  the  right 
to  the  me  of  any  of  the  water  naturally 
flowing  in  the  hrook,  the  phOntlff  is  entitled 
as  against  them,  to  the  use  of  all  of  It  with- 
cot  Interference  by  them.  Such  rl^t  as  tli^ 
have  Is  founded  upon  the  claim  that  they 
have  Intwo^ed  water  which  would  not  flow 
tnto  Spauldlng  brook  by  drainage  from 
Stones  lands.  The  brook  has  its  source 
within  the  area  of  these  lands.  The  defend- 
ants' dltdi  has  its  head  in  section  -22  and 
traTerses  section  21,  running  substantially 
parallel  with  the  brook  (In  fact  crossing  it 
at  four  different  points)  from  Its  source  to 
tlie  south  boundary  line  of  section  16,  where 
It  diverges  from  it  at  a  wide  angle.  The 
map  of  the  locality  whic3i  we  find  In  the 
record  demonstrates  that  the  defendants 
purpose  in  amstructing  it  ms  to  provide  a 
new  channel  for  Spauldlng  brook  down  to 
tbe  point  of  divergence,  and  thus  facilitate 
the  flow  of  water  whldi  th^  would  be  able 
to  collect  from  sections  21  and  32  for  ttietr 
own  use.  The  evidence  conclustvely  shows 
tUat  it  diverts  the  entire  natural  flow  of  the 
brook  Into  its  own  channd  and  conveys  It 
all  down  to  the  point  at  which  it  divOTges 
from  tlie  channel  ot  the  brook.  If  by  the 
oonstruetlfm  of  the  ditch  the  defendants  have 
developed  a  new  supply  of  water,  or.  In  oth- 
er words,  have  collected  from  the  lands  in 
sections  21  and  22  water  which  forms  no 
part  of  tlie  sources  of  tlw  natural  flow  in 
the  brook,  they  are  entitled  to  the  exclusive 
vse  ot  It  for  any  purpose  to  whidi  they  may 
dioose  to  devote  It  (Beaverhead  Canal  Oo. 
T.  Dillon  El.  L.  *  P.  Co..  84  Mont  18B,  8S 
Fse:  880);  but  the  burden  is  upon  them  to 
^w  that  the  supply  claimed  to  be  new  and 
Ind^^eodoit  Is  really  such.  In  Smith  t. 
Duff,  89  Mont  882, 102  Pac.  984,  188  Am.  St 
BepL  6S7,  this  court  said:  "Whoso  asserts 
Oiat  he  Is  entitled  to  the  exclusive  use  of 
water  by  reasim  of  its  development  by  him 
must  assure  the  court  by  satisfactory  proof 
tiiat  he  Is  not  Intercepting  the  supply  to  which 
Us  nel^ibor  is  ri^tly  entitled.   Thus  the 


burden  was  on  the  respondeoti  to  prove 
that  they  developed  the  100  Inches  ot  water 
awarded  them  by  tbe  court"  The  burden 
thus  made  to  rest  vpaa  the  one  who  daluis 
sufA  developed  supply  Includes  also  the  ob' 
Ugatl<m  to  estaUish  by  satiafaetory  proof  the 
amount  which  he  has  devel(q)ed,  especially 
so  whm  he  has  mingled  his  alleged  new  sup- 
ply with  that  to  which  another  is  entitled, 
for  he  cannot  Justus  an  interferraice  with 
a  rl^t  which  he  does  not  question.  While 
he  may  be  entitled  to  tiie  use  of  the  natural 
channel  of  the  stream  out  of  whlcb  the  prior 
appropriation  has  beei  made,  or  to  chai^^ 
it  In  ordw  to  serve  his  own  convenience  or 
save  expoise,  he  cannot  for  this  reason  im- 
pose any  additional  burdoi  upon  tbe  prior 
appnvprlator.  When  lie  comes  to  divert  from 
It  his  developed  supidy,  he  must  make  his 
diversion  In  sudh  a  way  as  not  to  Interrupt 
or  dlmlnUh  the  natural  flow,  and  must  at 
his  perU  take  no  more  than  he  is  eutltled  to. 

[4]  When  we  come  to  analyse  the  evidence, 
we  do  not  flnd  any  statnnent  by  any  witness, 
even  in  the  ttam  of  an  opinion,  whlcdi  Justl- 
fles  the  conclusion  that  the  defendants  by 
the  construcUon  of  their  ditch  increased  the 
natural  flow  of  Spauldlng  brook  by  any  sub- 
stantial amount  which  can  be  ascertained  def- 
inite l9  measurement  It  is  true  that  some 
of  the  witnesses  testlfled  that  portions  of 
Stone's  lands  are  dryer  than  they  were  be- 
fore the  ditch  was  constructed ;  but  this  ev^ 
dence  fftlls  far  short  of  establishing  the  fact 
that  the  natural  flow  in  Spauldlng  brook  vras 
thereby  Increased.  So  far  as  this  fact  fur- 
nishes the  basis  for  any  Inference,  it  Is  that 
the  ditch  merdy  by  accelerating  the  flow, 
has  acconqtUshed  the  drainage  of  these  lands 
in  part  An  engineer,  who  seems  to  have 
acted  for  all  the  parties,  made  several  meas- 
uranents  of  the  volume  flowing  hi  the  ditch. 
He  expressed  the  opinion  that  on»-half  of  it 
was  surfhce  water  and  that  the  remainder 
came  In  by  percolation  and  seepage^  He  did 
not  express  the  opinion,  however,  that  by  the 
construction  of  the  ditch  the  defendants  Iiad 
increased  the  natural  flow  by  -any  definite 
amount  On  the  contrary,  he  was  of  the 
opinion  that  both  surface  and  seepage  water 
coming  down  from  above  tbe  ditch  would,  but 
for  its  interception  by  the  ditch,  naturally 
flnd  Its  way  into  the  stream.  One  witness, 
Gibson,  who  had  been  acquainted  with  the 
stream  for  20  years,  stated  that  the  flow  In 
the  diteh  did  not  differ  substantially  from 
the  natural  flow  in  the  stream  as  he  knew 
It  before  the  ditch  was  constructed.  This  is 
all  the  evidence,  of  any  substantial  character, 
in  the  record.  Under  the  rule  stated  in 
Smith  v.  Duff,  supra,  it  is  wholly  insufficient 
to  support  findings  6  and  7  as  to  the  volume 
of  water  developed  by  defendants'  dltdi.  It 
rather  justifies  the  inference  that  defftndante 
have  succeeded  [urtlally  In  the  ostensible 
purpose  which  they  sought  to  accomplish, 
vis.,  the  draining  of  Stone's  lands,  while  in- 
cidentally they  have  cut  off  in  part  if  >u>t 
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wtaoUr,  tbe  Ktirce  of  mpply  to  tbe  bnx^  and 
dlTerted  It  to  ttaMr  own  jue.  Let  it  be  con- 
ceded that  Stone  m&j  lawfully  resort  to  any 
suitable  derice  In  order  to  reclaim  bis  lands, 
atUl  lie  may  not  adopt  a  metbod  wblcb  in- 
cidentally (^iterates  to  Oe  datxlmait  ot  plain- 
tiff's  right 

[I]  In  this  connection  we  may  notice  a  fea- 
tate  of  the  decree  which  we  do  not  tliink 
would  be  warranted  under  any  erid^oe, 
however  conTindnK  it  mi^t  be  as  establlab- 
tag  tbe  right  asserted  by  the  defendanta  It 
requires  defendant  to  delirer  to  plaintiff  one- 
half  of  the  water  flowii^  In  the  ditch  "upon 
demand."  The  plaintiff  is  enttUed  under  tbe 
evidoice  to  the  unlntermpted  use  of  all  the 
water  flowing  In  the  stream.  It  is  incum- 
bent upon  the  defendants,  if  they  dei^  the 
use  of  any  of  the  water,  to  ascertain  that 
they  may  divert  it  without  infringing  upon 
plaintiffs  rights.  Plain  tiff  may  not  lawful- 
ly be  required,  when  he  desires  to  avail  him- 
self of  his  right  which  tbe  defendants  do  not 
question,  to  submit  to  the  inconvenience  of 
making  demand  upon  them  for  Its  use. 

We  are  of  the  oi^on  that  nnder  the  evi- 
dence in  the  record  tbe  plaintiff  is  entitled 
to  findings  and  a  decree  awarding  him  all  the 
water  flowing  In  Spaulding  brook  to  the  fnU 
amount  of  00  inches  whenever  the  necessities 
require  it.  Including  the  entire  amount  flow- 
ing In  the  diteh  when  necessary;  that  the 
defendants  are  entitled  to  such  surplus  wa- 
ter, If  there  is  any,  as  Is  collected  In  the 
ditch,  but  In  taking  It  they  must  refrain 
from  decreasing  the  flow  at  any  time  below 
the  amount  to  which  the  plaintiff  is  entitled; 
that  the  cause  should  be  remanded  to  tbe 
district  court  with  directions  to  set  aside  the 
decree  heretofore  entered  and  to  reform  the 
ilndings  so  as  to  make  them  accord  with  the 
views  herein  expressed;  and  that  a  decree 
be  entered  to  oonfoimi^  therewith.  It  la  so 
(ffdered. 

Remanded. 

SMITH.  3^  conenn. 

HOII.OWAT,  J.  T  dissent  I  agree  that 
tlie  decree  should  be  amended  so  that  it  wUl 
secure  to  plaintiff  his  water  right  for  domes- 
tic and  other  lawfol  purposes,  and  tbis,  too, 
without  Imposing  npcrn  him  the  bordoi  of 
makliv  demand;  but  further  than  ttiia  I  am 
nnwlUlnE  to  go.  In  my  Judgmmt,  the  evl* 
dence  Is  amide  to  JnsU^  Oie  trial  court's 
finding  that  only  one-half  of  tiie  water  In 
the  Oover  dltoh  constitutes  any  part  of  the 
natural  sonzoe  ot  supply  of  Spaulding  brook. 

On  Motion  for  Bebearing. 

SANNER,  J.  The  motion  for  rehearing 
Is  denied,  but  to  the  order  heretofore  enter- 
ed we  make  the  following  addition:  That 
the  district  court  of  Gallatin  county,  within 
such  reasonable  time  as  it  may  allow,  not  b» 


yond  the  next  Irrlgatlnc  season,  hear  such 
furthw  evhlence  as  may  be  offered  touching 
the  amount  of  water  flowing  to  the  Oover 
ditch  directly  attributable  to  the  respondento* 
development,  and  award  met  amount  to 
them  as  may  then  be  warranted  by  all  tlie 
evidence  In  the  case.  If  no  su(^  evidence  be 
offered,  or  If  afta  such  fiurther  hearing  the 
evidence  is  stUl  Insufflclent  to  fix  the  amount 
with  reaaonable  precision,  then  to  ^oceed  as 
directed  In  the  ^dnlon. 

BRANTLZ,  a  J.,  and  HOLLOWAT, 
oooenr. 


KTEB8  V.  BBNDBB. 


(Supreme  Court  of  Montana.    Jan.  20,  1913.) 

1.  ATTOBNn  AND  OLnitT  (|  148*)— EHPLOT- 
HKirr  OONIUOI— OoRBXBUOnOR. 

Under  a  clause  of  a  contract  between  an 
attorney  and  client;  providing  that  the  attomar 
should  receive  12%  per  cent  of  the  valne  of  aU 
the  land  and  money  recovered  by  comprtmise 
or  In  any  manner  wbatsoever  in  an  action  pend- 
ing against  a  railroad  company  over  tbe  title  to 
certain  land,  the  attorn^  was  entitled  to  12^ 
per  cent  of  the  valtie  <«  all  lands  to  which  his 
client  secured  title  by  a  comprooiiae  agreement, 
though  such  title  was  obtained  through  a  relin- 
quishment by  the  railroad  company  to  the  gov- 
ernment. In  order  that  the  dlent  ml^t  ohtafn 
title  direcdy  from  Ae  government 

[Ed.  Note. — ^For  other  cases,  see  Attomo 
and  CUent  Osnt  Dig.  H  S^TsfiS;  Dee.  Dig.  | 
148.*] 

2.  Attobitkt  anu  CJuxht  a  148*) — ^Bhplot- 
unr  GomuoT — CoNsraucnoif. 

Under  snch  clause  the  attorn^  was  entitled 
to  recover  the  12^|4  per  ceat  in  money  and  not 
In  land,  though  toe  preceding  clause  provided 
that  plaintiff  should  recdve  per  cent  ot 

all  land  and  money  recovered." 

{Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  ||  8C2,  868;  Dec  Dig.  | 
148.*] 

8.  ATToRiner  ann  CunfT  (|  148*)— EhcPLoT* 

UXNT  GONTaACT— CoMBTBUCnON. 

The  attorney's  conpensati<m  to  snch  case 
became  due  when  tbe  cmnpnmiise  agreonent 
was  signed:  and  hence  the  12W  per  cent  was 
based  on  the  valee  of  the  land  at  snd  tbne, 
tboogh  toe  patent  from  tbe  government  was  not 
obtained  until  a  later  datsu 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  GUent.  Cent  Dig.  H  3^7853;  Dec.  Dig.  | 
148.*] 

,4.  ATToanT  aho  Oubht  (|  140*) — Bkplot- 

HXNT  CONTBACT  —  BBKACH  —  MbASUBC  OF 

Dauaqbb— "Obuoation  Abisiitq  nou  (3oir- 

TBACT." 

Failure  of  a  dlent  to  pay  an  attorney  his 
fee  when  it  became  due  under  the  c<mtract  be- 
tween toem  was  "a  breach  of  an  obUgatioai  aris- 
ing from  contract,"  within  Rev.  Codes,  |  6048, 
providing  that  toe  measure  of  damages  for  such 
a  breach,  unless  otoerwise  expressly  provided,  is 
tbe  amount  which  wUl  ctHnpensate  toe  aggrieved 
party  for  toe  detriment  approximately  caused 
thereby,  or  likely  to  result  toerefrom;  and 
hence  tne  measere  of  damages  tor  sndi  breach 
was  toe  principal  amount  due,  together  with  In- 
teiest  at  toe  legal  rate  up  to  the  time  of  tri- 


•ror  ethw  eases  see  sssh  taplo  and  bkiUob  NVHBIR  la  Dee.  Dig.  ft  An.  EHg.  Key-No.  Bwles  ft  Rip'r  ladms 
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«1,  allovliiff  credit  fw  paTouiit*  made  at  their 
reepectiTe  oataa. 

[Ed.  Note.— For  other  caaei,  see  Attorney 
■and  OUent  Cent  Dlf.  ||  SS1^7;  Dee.  Die 
4  148.* 

For  other  definltfona,  aee  Worde  and  Phraiee, 

ToL  6,  pp.  4683-4880J 

Btxdbhcb  (%  118*)— Tum  of  liaNO— This. 
In  an  attomey'i  action  for  compensation 
nnder  a  omtract  entitling  him  to  a  certain  per 
eent.  ot  the  valne  of  land  recovered,  estimated 
at  the  time  of  the  elniinc  of  a  comprcoolse 
agreement,  erldenoe  of  obe  nlna  <rf  the  land  at  a 
time  subsequent  to  ancb  ttrcement  was  Im- 
proper. 

[Ed.  Note. — For  otiier  cases,  see  Sridenee, 
Cent  Dir.  11  258-296;  DwrDli.  I  US**] 

«L  AmAL  AHD  EBBOB  (|  204*)  —  OBnOTZOK 

Bmow — ApMisaroH  or  EnDsiram, 

An  objection  to  the  admksioa  of  avldence 
could  not  be  «»iddsred  on  appeal  when  not 
made  below. 

[Ed.  Note^For  otiicr  eaiea.  see  Appeal  and 
Brror.  Gent  Dig.  H  125fr^^;  Dw;.  Die  I 

ao4.*j 

T.  Btidbhcb  a  115*)  —  VAi.ira  or  XiUTd  — 
ATjjunxLrrr  roa  CEBUin  Usage. 

In  an  action  for  a  certain  per  cent  of  the 
Taloe  of  land  as  an  attorney's  fee,  evidence  tbet 
the  land  was  available  for  Sty  lot  purposes  was 
competent  to  establish  its  market  value  at  the 
time  the  debt  accrued,  thongh  It  was  not  then 
being  used  for  such  purposes. 

[Ed.  Note.— For  odier  cases,  see  Evidence, 
Cent  Die  H  2S8-296;  Dec  Die  I  U3.*] 

Appeal  from  District  Court,  Coster  Conn- 
or; Sydney  Sanner.  Judge. 

Action  by  George  W.  Myers  against  Henry 
Bcaider.  From  judgment  for  plaintiff,  de- 
fondant  ap0€a]s.  Reversed  and  remanded. 

Geo.  W.  Farr,  of  Miles  City,  for  appellant 
Donald  Campbell,  of  llUes  Oity»  and  Fred 
H.  Hatbbora,  of  Bllllngi,  for  respondent 

BRANTLT,  C  J.  *  PlalntUT  brought  this 
action  on  A^  8,  1008»  to  recover  a  Jndg- 
mont  for  serrlces  as  an  attorney  and  coon* 
Mlor  4t  law,  rendered  to  the  defendant  in 
an  action  In  tbe  United  States  District  Court, 
at  Helena,  llont.  In  which  the  defendant 
waa  plaintiff  and  the  Mortlkran  Pacific  Batl- 
way  Company  and  others  were  defendants. 
Tbe  pnipoee  of  that  action  was  to  obtain  a 
decree  dertaring  pie  railway  company  a 
tnistee  of  the  title  to  lands  hereinafter  de- 
aerlbed,  lyinr  within  the  limits  of  tbe  federal 
Slant  origtnally  made  to  tbe  Northern  Pa- 
cUlc  Ballwar  Company,  for  the  benefit  ot  the 
dtftaidant  beteln;  lie  claiming  that  be  bad 
made  aettlemmt  upon  them  and  filed  his 
deciamtiUT  statement  prior  to  tJie  definite 
loeatbrn  of  tbe  line  of  the  railway*  and  tbat 
the  patent  under  which  It  then  held  tbe  en- 
tire aectton,  wbMSi  Indnded  tbe  lands  em- 
moed  In  bis  aettlanakt,  had  been  Issued  to 
It  tbe  federal  autboritleB  In  vlolattim  of 
bto  right  as  a  settler.  AC  tKe  time  the  ao- 
tkn  was  brought  It  was  imbally  agreed  Out 
tbe  plaintiff  should  receive  as  his  compensa- 
tlm  $100  In  cash  and  12%  per  cent  of  the 
ralne  of  any  lands  recovered  in  tbe  action, 
or  to  wbleta  title  ahould  be  secured  by  suit, 


compromise,  arbitration,  or  otherwise.  Sub- 
sequently the  agreement  was  reduced  to 
writing  and  signed  by  the  parties.  Tlie  writ- 
ing bears  date  January  16,  1906 ;  the  action 
being  then  about  to  be  determined  by  com- 
promise agreement  Omitting  formal  parts, 
it  reads  as  follows:  "Tlie  said  G.  W.  Myers 
agrees  to  use  due  diligence  In  prosecuting 
said  suU  to  a  final  determination  in  said 
court  or  by  compromise  settlement  out  of 
court;  and  It  Is  agreed  and  understood  by 
both  parties  hereto  that  the  said  Q.  W.  My- 
ers is  to  be  paid  for  such  legal  services  by 
said  Hairy  Bender  the  sum  of  $100  cash, 
and  Is  to  be  further  paid  by  the  said  Henry 
Bender  twelve  and  one-haU  per  cent  of  all 
the  land  and  money  recovered'  either  by 
suit  or  by  compromise  In  said  case.  This 
contract  Includes  all  of  plaintiff's  claims 
known  as  D.  8.  No.  8,621,  comprising  tbe 
west  one-half  of  the  southwest  one-fourth, 
and  tbe  southeast  one-fourth  of  the  south- 
west one-fourth,  and  lot  four,  of  section  27, 
In  township  8  north,  of  range  47  east,  con- 
taining 1S3  and  'Vioo  acres,  intending  liere- 
by  tbat  said  O.  W.  Myers  is  to  be  paid  for 
such  legal  services  the  said  sum  of  $160,  and 
twelve  and  one-half  per  cent  of  tbe  value  of 
all  the  land  and  money  so  recovered  either 
by  sdI^  compromlee  or  arbitration  or  other- 
wise In  any  manner  whatsoever;  and  should 
land  other  than  the  above  described  be  ob- 
tained or  recovered  by  said  suit,  compromise 
or  arbitration  then  the  said  G.  W.  Myers  is 
to  further  receive  for  sucbT  legal  services 
twelve  and  one-half  per  cent  ot  tbe  valoe 
ot  all  such  land  so  obtained  or  recovered, 
and  It  Is  understood  and  agreed  by  both 
parties  hereto  tbat  the  valuation  to  be  plac- 
ed upon  any  i>art  of  tlie  claim  known  as  D. 
S.  No.  8,621  tbat  may  be  recovered  Is  not  to 
be  less  than  $70.00  per  acre,  and  further  the 
said  Henry  Bender  agrees  to  pay  all  expos- 
es connected  with  said  suit  It  Is  further 
agreed  to  and  understood  that  the  said  glBO 
la  to  be  paid  b^ore  the  termination  of  said 
case,  and  If  not  so  paid  before  termlnatifm 
or  settlement  of  said  case  then  to  be  paid 
out  of  any  money  or  land  so  obtained  or  re- 
covered at  tbe  time  of  settlonatt  of  the 
said  case." 

On  February  IT,  1006;  an  agreemoit  was 
reached  between  Bender  and  tbe  railway 
company;  Its  eodefendants  being  Its  gran- 
tees of  a  part  of  the  lands  In  contnmrsy, 
and  one  of  Its  purposes  In  defending  tbe  ac- 
tlon  being  to  protect  them  as  such.  By  the 
terms  at  tbe  compromise  Bonder  agreed  to 
waive  bis  dalm  to  the  8.  %  of  the  B.  W.  % 
of  section  27  by  executing  and  delivering  to 
tbe  company  a  quitclaim  deed,  and  to  dls- 
mlss  the  action.  The  railway  company  on 
ita  part  agreed  to  iinltclalm  to  the  United 
States  the  N.  W.  %  of  tbe  8.  W.  %  and  lot  4 
of  said  sectbm  27,  containing  08.80  acres,  and 
to  convey  to  Bender  by  warranty  deed  lot  8 
and  that  portion  of  lot  2  lying  south  of  a 
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Une  extending  east  and  west  across  this  lot 
at  a  distance  of  SO  rods  soutb  from  the  north 
line  of  the  section  and  parallel  therewith, 
and  containing  34.02  acres.  The  railway 
company  also  agreed  to  pay  to  Bender  |2,000 
in  cash.  The  purpose  of  the  quitclaim  by 
the  railway  company  to  the  United  States 
was  to  enable  Bender  to  secure  a  patent  to 
the  63.36  acres  directly  from  the  United 
States,  under  the  provisions  of  the  act  of 
Congress  approved  July  1,  1898  (Act  July  1, 
1898,  c.  646.  SO  Stat  697  [U.  S.  Gomp.  St 
Supp.  1911,  p.  1711]).  The  agreement  was 
executed,  with  the  result  that  Bender  became 
vested  with  title  to  the  34.02  acres  by  deed 
from  the  railway  company,  dated  June  14, 

1906,  and  to  63.36  acres  bj  homestead  pat«it 
from  the  United  States,  dated  December  S, 
1907. 

The  complaint  alleges.  In  substance,  that 
the  plaintiff  fnlly  performed  the  services 
required  by  the  contract,  and  that  they  re- 
sulted In  securing  to  the  defendant  title  to 
lands  to  the  extent  of  87.38  acres,  together 
with  $2,000  In  cash;  that  these  lands  were 
at  the  date  of  the  compromise,  and  ever  since 
have  been,  of  the  value  of  $7^,000;  that  un- 
der the  terms  of  the  contract  plaintiff  be- 
came entitled  to  receive  from  the  defendant 
the  sum  of  $9,375  In  addltio'h  to  the  sum  of 
$160,  which  he  was  entitled  to  receive  in 
any  event,  or  a  gross  sum  of  $9,526;  and 
that  no  part  of  this  has  been  paid,  except 
the  sum  of  $916.50.  leaving  a  balance  of  $8,- 
609.40,  which  the  defendant  has  failed  and 
refused  to  pay,  though  demand  has  hereto- 
fore been  made  for  payment.  Jndgmoit  Is 
demanded  for  this  amount,  witii  interest  at 
8  per  cent  per  annum  from  January  12, 

1907,  the  date  at  which  demand  was  made. 
The  controversy  at  the  trial  was  as  to  the 
value  of  die  lands  acquired  by  the  compro- 
mise settlement,  and  hence  as  to  whether 
plaintiff  was  entitled  to  recovery  in  any 
amount;  the  defendant  Insisting  that,  inas- 
much as  title  to  fbe  68.36  acres  was  obtain- 
ed by  patent  directly  from  the  United  States, 
tfa^  constituted  no  part  of  the  recovery 
bad  In  the  action,  and  that  the  evidence  as 
to  them  should  be  excluded.  The  court  held 
that  under  the  terms  of  tbe  contract  the 
plaintiff  was  entitled  to  12%  per  cent  of 
the  value  of  all  the  lands  obtained  through 
the  Bervices  rendered  by  him  in  connection 
with  the  settlement  whether  title  was  ob- 
tained directly  from  the  railway  company 
or  not  Evidence  was  also  admitted,  over 
defendant's  objection,  as  to  such  value  at 
any  time  subsequent  to  the  date  at  which 
the  compromise  was  reached  and  up  to  the 
date  of  the  commencement  of  the  action;  and 
the  Jury  were  instructed  that  In  determin- 
ing the  amount  If  any,  which  they  should 
find  the  plaintiff  entitled  to  recover  they 
should  take  Into  consideration  the  highest 
reasonable  market  value  of  the  lands  shown 
by  tbe  evidence  at  any  time  from  the  oom- 


pletlon  by  the  plaintiff  oC  bla  services  nnder- 
the  contract  until  the  commencement  of  the- 
action.  Tue  jury  found  for  the  plaintiff,  and 
awarded  blm  damages  In  the  sum  of  $2,244. 
Judgment  was  entered  accordingly.  The  de- 
fendant has  appealed  from  the  Judgment  and 
an  order  denying  his  motion  for  a  new  trial. 

The  brief  of  counsel  contains  many  as- 
signments of  error  upon  specific  rulings  made 
during  the  progress  of  the  trlaL  It  will  not 
be  necessary  to  notice  them  in  detail.  Tbe- 
principal  questions  submitted  for  decision 
are  whether  the  court  correctly  construed  the 
agreement  and  whether  the  rule  adopted 
for  the  ascertainment  of  damages,  as  Indi- 
cated by  the  admission  of  the  evidence  re- 
ferred to  and  the  instruction  submitted  to- 
the  Jury,  is  the  one  applicable  to  this  case. 

[t]  The  plaintiff  and  the  defendant  both 
stated  that  the  writing  contains  the  terms  of 
their  agreement  as  It  was  originally  made^ 
The  intention  is  expressed  that  the  plaintiff 
should,  in  addition  to  the  cash  payment  re- 
ceive 12%  per  cent  of  the  value  of  all  lands 
to  which  the  defendant  should  secure  title  at 
the  final  outcome  of  the  action ;  for  the  lan- 
guage employed  Is:  "Intending  hereby  that 
said  G.  W.  Myers  is  to  be  paid  for  such  Ic^l 
servicee  the  said  sum  of  $160,  and  twelve  and 
one-half  per  cent  of  the  value  ot  all  tbe  land 
and  money  so  recovered  either  1^  suit  com- 
promise or  arbttration  or  otherwise  In  any 
manner  whafesoever."  This  language  clearly 
indicates  that  the  parties  Intoided  to  mak» 
all  the  lands  obtained  by  the  (tefendant  In 
connection  with  this  action,  from  whatever 
sources  the  title  might  be  derived,  together 
with  any  amount  of  money  paid  b)  him,  the- 
basis  upon  which  his  oontlngait  compensa- 
tiott  should  be  calculated.  The  court's  coa- 
Btniction  of  the  agreoneut  was  therefore  cor- 
rect 

The  veej  purpose  of  tbe  action  was  t» 
have  determined  Bender's  right  to  ttie  area 
covered  by  his  settl«nent  Whoi  the  par- 
ties came  to  arrange  tbetr  compromise,  Bend- 
er might  have  taken  a  conveyance  of  tb» 
63.36  acres  directly  fnun  the  railway  com- 
pany; for  it  held  title  undw  patent  from 
tbe  United  States.  Instead  of  pursuing  this 
course,  for  some  unexplained  reason  of  his 
own  he  preferred,  as  the  evidence  shows,  to- 
obtain  title  directly  from  the  United  States. 
That  he  accomplished  this  result  by  requir- 
ing the  railway  company  to  relinquish  its  ti- 
tle under  the  provisions  of  the  statute;  so  as 
to  put  him  in  position  to  obtain  recognition 
of  his  settlement  right  by  the  authorities  of 
the  Land  Department  and  the  issuance  of 
patent  directly  to  himself,  did  not  render 
these  lands  any  less  a  part  of  the  recovery 
in  the  action. 

[2]  It  was  not  tbe  Intention  that  the  plain- 
tiff should  have  any  Interest  In  the  lands  re- 
covered; for,  though  it  is  recited  In  the 
agreement  that  the  plaintiff  'is  to  be  further 
paid  by  the  said  Henry  Bender  twelve  and. 
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one- half  per  cent  of  all  tbe  land  and  money 
recovered,"  the  clause  Immediately  following 
tbis,  and  quoted  above,  expresses  In  explicit 
terms  that  the  Intention  was  that,  aside  from 
the  ¥150  in  cash  to  be  paid  in  any  erent,  the 
amount  of  the  additional  compensation  was 
made  contingent  upon  the  money  value  of  the 
recovery,  and  was  to  be  payable  In  money. 

[3]  It  Is  equally  clear,  from  the  last  clause 
of  the  agreement,  that  whatever  amount 
plaintiff  became  entitled  to  receive  he  was 
entitled  to  receive  It  when  Ills  services  had 
been  completed.  These  wwe  completed  when 
tbe  compromise  agreement  was  effected;  for 
be  did  not  under  tbe  tmns  of  the  agree- 
ment assume  the  obligation  to  perform  any 
otli«  service  than  to  secure  a  settlement  of 
the  controversy  over  the  tltie,  and  this  was 
accomplished  by  the  stening  of  the  compro- 
mise agreement  The  result  of  It  was  that 
the  defoidant.  so  far  as  plaintiff  was  con- 
cerned, became  tbe  owner  of  the  lands  in 
controTersTi  though  be  received  formal  con- 
T^ancea  at  times  subsequent  to  the  time  at 
whldi  it  was  signed  by  the  parties.  The 
basis  upon  which  his  percentage  was  to  be 
calculated  was  therefore  the  value  at  that 
time  of  the  lands  recovered,  with  the  cash 
payment  added.  Tbe  obligation  of  the  defend- 
ant to  pay  tbea  became  absolute,  the  amount 
to  be  paid  to  be  determined  by  the  reasona- 
ble market  value  of  the  recovery  at  that 
time,  subject  only  to  the  condition  that  the 
Talue  of  the  B3^  acres,  for  which  patent  was 
thereafter  to  be  obtained,  should  not  be  fixed 
at  less  than  $75  per  acr& 

[4]  Tbe  failure  of  the  defendant  to  pay  the 
amount  whldi  thus  became  due  was  a  breach 
of  his  obligation  to  discharge  the  contract  by 
payment  *'For  the  breach  of  an  obligation 
arising  from  contract,  the  measure  of  dam- 
ages, except  where  otherwise  expressly  pro- 
vided by  this  Code,  Is  the  amount  which  will 
compensate  tbe  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby,  or 
which  In  the  ordinary  course  of  things  would 
be  Ukely  to  result  therefrom."  Bev.  Codes. 
I  6048.  If  the  defendant  had  made  full  pay- 
ment upon  the  completion  of  plaintiff's  serv- 
ices, he  would  have  fully  performed  his  con- 
tract Since  he  did  not  make  such  pay- 
ment he  Is  to  be  held  to  compensate  plaln- 
tlff  for  tbe  detriment  "proximately  caused" 
by  the  delay.  "In  the  ordinary  course  of 
things"  the  only  detriment  which  could  re- 
sult to  him  was  the  loss  by  plaintiff  of  the 
use  of  the  money.  Therefore  full  compensa- 
tion for  the  detriment  thus  caused  Is  to  be 
measured  by  the  principal  amount  due,  to- 
gether with  Interest  at  the  legal  rate  up  to 
the  date  of  trial,  allowing,  of  course,  credit 
for  such  payments  as  have  been  made,  at 
their'  respective  dates. 

[I]  The  court  was  therefore  lu  error  in 
■^jmifHng  evidence  to  show  the  value  of  the 
raeorered  lands  at  any  time  subsequent  to 
the  data  of  ths  compromise  agreement  and 


in  directing  the  Jury  to  consider  It  In  ascer- 
talulng  the  basis  for  calculating  the  amount 
plaintiff  was  entitled  to  recover.  It  Is  true 
the  complaint  alleges  a  demand  on  January 
12,  1907,  and  the  prayer  Is  for  the  balance 
due,  with  Interest  from  that  date.  Except  lu 
so  far  as  by  this  allegation  the  plaintiff 
shortened  the  time  during  which  be  was  le- 
gally entitled  to  Interest  and  to  this  extent 
diminished  the  amount  which  he  would  oth- 
erwise have  been  entitled  to  recover,  the 
case  should  have  been  submitted  to  the  jury 
upon  the  theory  we  have  Indicated.  The 
statute  embodies  the  commou-law  rule,  and 
tbe  authorities  generally  agree  that  tbe  dam- 
ages recoverable  In  such  cases  must  be  lim- 
ited to  such  as  may  fairly  be  supposed  u< 
have  been  within  the  contemplatlou  of  the 
parties  when  they  entered  Into  the  contract, 
and  such  as  might  naturally  be  expected  to 
result  from  Its  violation.  In  no  case  Is  the 
plaintiff  entitled  to  recover  anything  more 
than  he  would  have  received  had  the  con- 
tract been  performed  by  the  defendant  on  his 
part  assuming  that  It  had  been  performed. 
O'Keefe  v.  Dyer,  20  Mont  477,  52  Pac  100; 
Orlffin  V.  Colver,  16  N.  Y.  489,  69  Am.  Dec. 
71fi ;  Hayes  v.  Cooley,  13  N.  D.  204,  100  N. 
W.  200;  Bates  v.  Diamond  Crystal  Salt  Co., 
36  Neb.  901,  65  N.  W.  258;  MlhlUs  Manfg. 
Co.  V.  Day  Bros..  50  Iowa,  250;  Wells  v. 
Abemethy,  5  Conn.  222;  Blcbok  v.  Adams 
Co.,  18  S.  D.  14,  99  N.  W.  77;  Ross  v.  Car- 
ter, 1  Humph.  (20  Tenn.)  415;  Marr's  Adm'r 
V.  Prather.  3  Mete.  (Ky.)  196;  Alexander  v. 
UcCauley,  6  Md.  359;  1  Sutherland  on  Dam- 
ages, S  50.  Because  of  the  error  In  this  be- 
half, the  d^endant  must  be  awarded  a  new 
trlaL 

[6,  7]  The  Beuder  lands  adjoin  tbe  corpo- 
rate limits  of  Miles  Olty.  It  appears  that 
after  tbe  tlUe  was  secured  by  Bender  a  part 
of  the  lands  were  platted  and  made  an  addi- 
tion to  the  city.  The  lots  were  then  put  up- 
on the  market  for  sale.  Evidence  was  Intro- 
duced tending  to  show  the  value  of  this  por^ 
tlon  of  the  lands  for  city  lot  purposes.  It  Is 
argued  that  tbe  court  erred  In  admitting  It 
A  sufficient  answer  to  this  contention  Is  that 
the  evidence  went  In  without  objection  on 
the  ground  now  urged ;  but  the  objection.  If 
made,  would  properly  have  been  overruled. 
The  competency  of  such  evidence  to  estab- 
lish market  value  of  land  was  considered  by 
the  Supreme  Court  of  tbe  tenltory  In  the 
early  case  of  Montana  Ry.  Go.  v.  Warren,  6 
Mont  275,  12  Pac.  641.  In  that  case  the 
court  said:  "Respondent  was  allowed  to 
prove  the  value  of  the  land  for  town  lot  pur- 
poses. He  had  the  right  to  do  so,  whether 
he  had  built  upon  it  or  not  As  we  have 
seen,  the  question  is  not  as  to  what  use 
the  land  had  been  put  The  owner  has  a 
right  to  obtain  the  market  value  of  the  land, 
based  upon  Its  availability  for  the  most  val- 
uable purposes  for  which  it  can  be  used, 
whether  or  not  he  so  used  It"  The  rule 
thus  stated  has  siiws  been  recognised  and 
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followed  by  tills  court  See,  also,  Ballway 
Cases  T.  Porbft,  15  Mont  452,  89  Pac.  571, 
48  Am.  St  Rep.  692 ;  Sweeney  t.  Montana 
Central  Ry.  Co.,  26  Mont  643,  65  Pac.  912. 

The  contention  is  made  that  the  evidence 
Is  Insnfflclent  to  austalu  the  verdict  We 
shall  not  undertake  to  examine  It  In  detaU. 
Very  little  of  It  tends  to  establish  definite- 
ly the  valae  of  any  portion  of  the  lands  In 
controversy  at  or  within  a  year  snbseqaent 
to  the  date  of  the  compromise  agreement 
We  shall  not  presume  that  the  plalntUT  on 
another  trial  will  not  be  able  to  show  that 
their  value  at  that  time  was  aocb  as  to  war- 
rant the  jnry  in  awarding  him  a  snbstantial 
amoont 

The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 
Reversed  and  remanded. 

HOLLOWAT,  J.,  concnn. 

SANNER,  J.,  being  dlsquallfled,  did  not 
hear  the  argument,  and  takes  no  part  in  Ot» 
f  oregoli^  decision. 


ROBINSON  V.  HUFFAKER,  County  Com'r. 
(Supreme  Court  of  Idaho.   Dec.  30.  1012.) 

fflfyn«(iM      {Ke  Court.) 

1.  CovKTTKB  (I  204*>— Contracts— Valimtt. 

Where  a  member  of  the  board  of  county 
commissionerB  enters  into  a  cootonct  with  the 
board  of  county  commisalonerB  of  which  he  is 
B  member,  for  the  sole  of  personal  propertr  to 
the  county  by  such  member,  and  such  contract 
is  void  under  the  statute,  the  board  of  county 
commissioners  has  no  authority  to  allow  the 
claim  for  such  purcliaae  price  as  a  claim 
afrainst  the  county.  Such  claims  uv  llleral 
and  are  not  authorised  by  law.  Sections  255, 
1946,  and  1056.  Rev.  Codes. 

[EA.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  IS  312,  316-321,  337;  Dec.  Dig.  i 
204.*] 

2.  Counties  (J  122*>— Cowtbacts— Vauditt. 

A  member  of  the  hoard  of  county  commis- 
sioners cannot  lease,  or  o>ntTact  with  the 
board  for  the  use  of,  real  or  personal  property 
owned  by  him,  where  the  statute  forbids  the 
making  of  such  contract :  nor  can  a  claim  for 
the  contract  price  be  filed  as  a  cl^m  against 
the  county,  and  an  allowance  of  such  claim  Is 
void. 

[Ed.  Note. — For  other  cases,  see  Counties, 
gnt^Dlg.  M  82,  136,  181,  1S2;   Dec.  Dig.  | 

8.  Counnxs  (S  46*)— Codntt  Comuissiondu 
—Compensation — Gxtba  Seb vices. 

A  member  of  the  board  of  county  commis- 
sioners cannot  file  or  claim  a  compensation  for 
extra  services  rendered  to  the  county  which  are 
not  antborized  by  law,  where  such  member  It 
paid  a  salary  under  the  law  for  his  services  as 
such  member  of  the  board,  although  such  extra 
services  are  rendered  for  the  benefit  of  the 
count;. 

[EM.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  54 ;  Dec  Dig.  {  46.*] 

4.  Counties  {{  122*>— Codntt-  Coukxsszonebs 
—CoHPENSATiOR— Extra  Services. 

Where  a  member  of  the  board  of  county 
commiflsftmers  presents   a  claim  against  the 


county  for  the  purchase  price  of  a  botA  preaa, 
or  for  services  In  li^iecang  zoadi  and  bridges 
at  $4  per  day,  or  (or  sendees  in  dewing  roads 
and  bridges  on  behalf  of  the  connbr.  or  for 
superintending  the  transcribing  of  records- 
where  the  comtj'  is  created  out  of  another 
county,  or  for  any  other  services,  and  such 
claims  are  not  speoally  provided  by  law  to  be 
paid  by  the  county,  sn<m  claims  are  void,  for  the 
reasoD  that  the  statute  provides  for  the  com- 
pensatitm  of  the  conunlssitmer  by  fixing  hf» 
salary  and  expenses  as  his  foil  oompensatlMi. 

[Ed.  Note.— For  other  cases,  see  Counties 
Cent  Dig.  II  82.  186,  ISCUS;  I>«c^ 
122.*] 

5.  CoirnnzB  (1  47*)— Comffrr  OomoiBioiRift 

—RK  POETS. 

Where  the  statutes  of  the  state  impose  oet^ 
tain  duties  upon  the  board  of  county  commis- 
sionerB, and  require  obtain  reports  and  the  per- 
formance of  certain  duties,  the  county  commis- 
sioners have  no  right  or  authority  to  exercise 
the  ariiitrary  Judgment  that  snch  reports  are 
unnecessary  and  impracticable,  for  the  reason 
that  It  is  the  duty  of  a  public  officer  to  obey 
the  taw,  and  he  cannot  Justifo  bis  acts  upon 
the  ground  that  he  does  not  believe  that  it  will 
be  necessary  to  obey  such  law. 

[Ed.  Note.— Fw  other  cases,  see  Counties, 
Gent  Dig.  i  6S;  Dee.  Di^MT.*] 

6.  Otficbbs  a  94*) — Extra.  CovfxnBation. 

Where  an  officer  accepts  an  office  with  com- 
pensation fixed  hf  law,  he  Is  bound  to  nerEonn 
the  duties  for  the  compensaticm,  and  such  officer 
has  no  legal  claim  fbr  extra  compensation,  and 
a  promise  by  the  board  to  pay  him  an  extra  fee 
or  sum  beyond  that  fixed  by  law  is  not  binding 
although  be  renders  services  and  exercises  a 
degree  of  diligence  greater  than  could  legally 
have  been  expected  w  him. 

[Ed.  Note.— For  other  mamt,  see  OSeers, 
Cent  Dig.  »  132,  183,  ISSr-iBS,  140,  141; 
Dec.  DlgTlB!!.*] 

Appeal  from  District  Court,  Bonneville 
Comity ;  James  G.  Gwynn,  Judge. 

Action  by  B.  A.  RoUnson  to  ranoTe  W.  D. 
Huflaker,  County  GonuulSBloner,  for  allowing 
illegal  fees  and  diarges  against  the  county 
and  for  failure  to  do  bis  duty.  From  a  Judg- 
ment for  defiendaut,  plaintiff  appeals.  Be- 
v»«ed  and  remanded. 

A.  S.  Dickinson,  of  Blackfoot  and  Phil 
Averitt,  R.  S.  M^er,  and  C.  E.  Crowley,  all 
of  Idaho  Falls,  tor  appellant  Wm.  U  Mc- 
Connell  and  St  Glair  &  St  Glair,  aJl  of  Idaho 
Falls,  for  respondent 

STEWART,  G.  J.  This  action  was  in- 
stituted in  the  district  court  of  the  Ninth 
Judicial  district  of  Idaho  for  Bonneville  coun- 
ty, on  the  Ist  day  of  April,  1912,  and  was 
brought  under  section  7459  of  the  Rev.  Codeo. 
The  information  charges  W.  D.  Hnffaker  with 
knowingly,  intentionally,  and  ill^lly  charg- 
ing and  collecting  fees  to  which  he  was  not 
entitled  by  law  as  a  member  of  the  board  of 
county  commissioners  for  said  county,  and 
with  knowingly,  intentionally,  and  lUegally 
failing,  neglecting,  and  refusing  to  perform 
his  official  dnttes  as  a  men^>ar  of  said  board, 
of  county  commissioners. 

Two  causes  of  action  are  stated  wherein 
it  Is  alleged  that  the  d^endant  filed  various 
bills  at  dlffer«it  times  for  allowance  to  him- 
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■df  ty  said  board,  and  wrongfully,  int^tlon- 
ally,  and  Illegally  assisted  In  allowing  the 
Bame,  collected  the  money  therefor,  and  con- 
verted the  same  to  his  own  use,  when  In 
tmth  and  In  fact  said  bills  on  their  face  show 
that  they  w&te  Illegal  diargee  against  the 
county,  and  that  th€7  were  for  sorlceR 
which.  If  rendered  by  the  defendant  to  the 
connty,  he  could  not  lawfully  make  a  charge 
and  collect  pay  th^for.  Among  these  It^ni 
moitloned  In  the  first  cause  of  action  are 
diaries  for  services  rendered  the  county  in 
viewing  roads  and  bridgee,  for  certain  arti- 
cles furnished  said  county  by  the  defendant, 
and  for  aervUsea  rendered  In  the  orerseelng 
and  transcribing  of  the  records  of  Bingham 
county  tor  Bonneville  connty.  In  the  second 
cause  of  action  the  defendant  Is  charged  with 
knowingly,  willfully,  and  intentionally  falling 
and  neglecting  and  refusing  to  perform  cer- 
tain duties  of  his  office  as  a  member  of  the 
tN»rd  of  county  commissioners  which  are  im- 
posed upon  boards  of  connty  commissioners 
1^  law. 

On  the  filing  of  such  petition  a  citation  was 
tosoed.  The  defendant  appeared  and  filed  an 
answa.  In  the  answer  he  admits  that  he  is 
a  member  of  the  board  of  county  commission- 
's of  Btmnevllle  county ;  admits  that  he  filed 
for  allowance  each  and  all  of  the  bills  s^  out 
In  the  informatloa;  admits  that  he  assisted 
in  causing  the  same  to  be  allowed;  admits 
tliat  he  collected  the  money  therefor  and  ap- 
imvKlated  the  same  to  his  own  use;  bat  be 
dodes  that  he  knowingly,  unlawfully,  and  in- 
tentionally collected  any  111^^  fees  from 
said  coun^;  and  afflrmatlTdy  allies  that 
Bald  biUs  were  not  for  the  purposes  and 
chafes  stated  therein;  and  alleges  that  they 
w«e  eagpense  Items  whltdi  were  a  lawful 
charge  against  the  county;  and  denies  that 
he  nnlawfoUy  apiffoprlated  any  funds  of  the 
county  to  his  own  use.  He  also  allies  that 
said  bills  were  not  fOr  sotIcss  rendered  to 
the  county  as  shown  upon  their  tece,  notwith- 
standing they  wm  sworn  to  him,  bilt  that 
tb^  were  for  the  use  of  team  and  buggy  fur- 
nished by  defendant,  and' for  feed  for  such 
team,  and  fOr  board  and  lodging  of  defendant 
wliile  viewing  roads  and  bridges  and  render- 
ing othor  serrlces  as  commls8i<HDa  of  said 
counter. 

Answering  to  a  part  of  the  InformatUm  as 
to  articles  furnished  the  county,  and  the  orer- 
seeing  and  transcribing  of  the  records  of 
Bingham  county  for  Bonneville  county,  he 
seeks  to  Justify  his  acts  by  alleging  that  be 
saved  BonnevlUe  county  money,  and  that  he 
was  hired  by  the  recorder  of  Bingbam  coun- 
ty, J.  T.  Garruth,  to  do  said  overseeing  and 
transcribing 

In  answer  to  the  second  cause  of  action, 
the  defendant  admits  that  as  a  munber 
of  the  board  of  county  commissioners  he  has 
failed  and  neglected  to  make,  or  assist  In 
making,  or  cause  to  be  made,  or  In  assisting 
tai  csn^ng  to  be  made,  any  of  the  reports 


mentioned  tn  the  information,  but  daiies 
that  he  willfully  or  knowingly  did  so,  and 
seeks  to  justify  his  failure  to  do  so  on  the 
ground  that  It  would  do  no  good,  and  on  the 
further  ground  that  the  board  was  advised 
by  the  prosecuting  attorney  of  Bonneville 
connty  that  the  r^K>rts  could  serve  no  useful 
purposei 

Hie  cause  was  tried  by  the  court,  and  on 
the  27th  day  of  May.  1912,  the  court  made  its 
flndiiw  of  fact  and  cimcluskuis  of  law,  and 
rendared  a  Judgmmt  In  favor  of  tbe  defend- 
ant 

The  flndli^  of  the  trial  court  an  inhstan- 
tially  as  follows: 

(1)  That  the  bill  of  $S.50  rendered  to  Bonne- 
ville connty  for  book  press  was  a  reason- 
able charge,  and  that  the  defendant  In  allow- 
ing the  connty  to  have  said  book  press  and 
In  putting  in  his  bill  therefor  and  in  receiv- 
ing warrant  and  collecting  tbe  same  acted 
with  an  honest  purpose  and  intention  and  be- 
lieved he  had  a  right  to  so  act.  and  that  the 
book  press  was  reasonably  wortti  flUKK  and 
that  the  charge  for  such  book  press  was  not 
a  fee  within  the  meaning  of  section  7459. 

(2)  That  the  item  of  $14.15,  for  which  a 
bill  was  roidered  for  Insuring  the  pesthonse, 
was  a  reasonaUe  charge,  and  that  the  defend- 
ant acted  wltli  an  honest  purpose  and  honest 
Intention,  and  did  not  defraud  the  county, 
and  It  was  not  a  fee  undtf  section  74S8. 

(8>  That  the  bill  of  January  IS,  1912,  ren- 
dered to  the  county  for  18  days  Inspecting 
roads  and  bridges,  amounting  to  IKi,  wu 
honestly  Intended  tot  exp^ns  tn  viewlttg 
roads  and  was  not  for  services  In  viewing 
roads. 

-  (4)  That  the  item  of  July  10^  19U,  of  966, 
fOr  expenses  on  roads,  and  the  item  of  Octo- 
bw  12, 1911,  for  (24,  for  expffliBes  InqMCtlng 
roads,  and  the  Item  of  January  13,  1912.  for 
1^  wwe  each  and  all  for  expense  honestly 
Incurred  by  the  defendant  In  viewing  roads 
and  bridges,  and  covered  the  use  of  team  and 
bu^^  furnished  by  the  defendant  and  used 
by  him,  and  board  of  defendant  while  doing 
such  work,  and  the  feed  for  sndi  team  while 
mgaged  In  such  work,  at  $4  per  day,  and  that 
the  charge  was  reasonable,  and  that  the  de- 
fendant acted  honestly  and  with  good  inten- 
tions, and  did  not  defraud  tbe  county,  and 
that  In  doing  so  he  acted  upon  the  advice  of 
the  county  attorney ;  that  he  was  l^ally  &i- 
tltled  so  to  do. 

(6)  Tbe  court  finds  that  as  to  the  Item  of 
October  7,  1911,  for  overseeing  tbe  transcrib- 
ing of  Bonneville  county  records,  amounting 
to  $345,  and  the  item  of  July  10,  1911.  for 
$27(K  for  overseeing  the  transcribing  of  Bonne- 
ville county  records  and  In  rendering  a  bill 
for  the  same,  the  defendant  acted  upon  the 
advice  of  the  county  attorney;  that  he  had 
a  le«al  right  so  to  do,  and  in  overseeing  the 
transcribing  and  rec^vlng  the  warrant  and 
collecting  the  same  the  defendant  acted  hon- 
estly and  In  good  &itb;  ttiat  soch  charges 
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were  reasonable  and  saved  tJie  coimty  several 
thoasand  dollars ;  tliat  the  commissioners  of 
BomieTllle  coanty  agreed  that  tbe  d^oidant 
should  oversee  the  transcribing ;  and  that  the 
work  vas  done  with  the  consent  of  J.  T.  Car- 
ruth,  the  recorder  of  Bingham  county,  whose 
legal  dnty  It  was  to  transcribe  such  records 
or  cause  the  same  to  be  done. 

(6)  The  court  finds,  as  to  the  Item  of  Janu- 
ary 13,  1912,  of  $50  for  bam  rent,  that 
the  same  was  a  reasonable  charge,  and  that 
the  use  of  said  bara  and  adjacent  praises 
was  reasonably  worth  more  than  $5  per 
month,  and  that  the  defendant  acted  with  an 
honest  purpose  and  intention  and  without 
any  Intent  to  defraud,  and  that  such  claim 
was  not  for  fees,  under  the  provisions  of  sec- 
tion 7459. 

(7)  As  to  the  charges  of  the  second  cause 
of  action,  the  court  finds  as  to  the  failure  to 
file  road  reports  with  the  clerk  of  the  board 
of  said  county  and  with  the  highway  com- 
mission, and  the  report  of  the  financial  con- 
dition of  the  county  as  to  highways,  and  the 
filing  and  publishing  of  the  same,  that  the 
board  of  county  commissioners,  of  which  the 
defendant  was  a  member,  prior  to  the  time 
the  same  should  have  been  filed  and  made, 
consulted  the  county  attorney  of  Bonneville 
oouDty  with  reference  to  the  same,  and  that 
the  board  of  county  commissioners,  Including 
the  defendant,  honestly  understood  from  said 
county  attorney  that  such  reports  need  not 
be  made  because  it  was  not  practical  to  do 
so.  But  the  court  finds,  however,  that  the 
county  attorney  did  not  actually  advise  the 
defendant  or  the  board  that  the  reports  need 
not  be  made,  but  that  In  the  hurry  of  busi- 
ness the  county  attorney,  being  consulted, 
said  that  he  did  not  see  that  it  would  be  of 
any  benefit  to  make  the  reports,  but  that  the 
^fendant  bonestly  believed  that  the  comity 
attorney  did  advise  him  that  auth.  reports 
need  not  be  made. 

From  the  foregoing  findings  of  fact  the 
court  concluded  as  a  matter  of  law  that  the 
defendant  has  not  been  guilty  of  charging  or 
collecting  illegal  fees  for  services  rendered, 
or  to  he  rendered.  In  his  office,  and  that  the 
defendant  has  not  refused  or  neglected  to 
perform  the  official  duties  or  any  of  the  same 
pertaining  to  his  office,  and  the  court  finds 
that  the  information  herein  sbould  be  dis- 
missed. 

Judgment  was  rendered  by  the  court  that 
the  Information  be  dismissed.  A  motion  for 
a  new  trial  was  made  and  overruled,  and 
the  motion  was  denied.  This  appeal  is  from 
the  Judgment  and  the  order  overruling  the 
motion  for  a  new  trial. 

The  information  In  this  case  Is  based  upon 
section  7459,  Rev.  Codes,  which  provides: 
"When  an  information  In  writing,  verified  by 
tbe  oath  of  any  person.  Is  presented  to  a 
district  court,  alleging  that  any  officer  with- 
in the  Jurisdiction  of  the  court  has  been 
snilty  of  charging  and  collecting  illegal  fees, 
for  services  rendered  or  to  be  roidered  In 


his  ofllce^  or  bax  tefosed  or  neglected  to  per- 
torm  the  official  duties  pertaining  to  his  of- 
fice, the  court  moat  dte  the  party  charged 
to  appear  before  tbe  court  at  a  time  not 
more  than  ten  nor  less  than  five  days  from 
the  time  the  information  was  presented,  and 
on  that  day  or  some  other  subseauent  day. 
not  more  than  twenty  days  from  that  on 
which  the  Information  was  presented,  must 
proceed  to  hear,  in  a  summary  manner,  the 
information  and  evidence  offered  in  support 
of  the  same,  and  the  answer  and  evldaice 
ottered  by  the  party  informed  against;  and 
If  on  such  hearing  It  appears  that  tbe  charge 
is  sustained,  th^  court  must  enter  a  decree 
that  the  party  Informed  against  be  derived 
of  his  office,  and  must  enter  a  Judgment  for 
five  hundred  dollars  in  favor  of  the  inform- 
er,  and  such  costs  as  are  allowed  in  civil 
cases." 

This  section  includes  two  offenses  for 
which  a  defendant  may  be  removed  from  of- 
fice: First,  the  charging  and  collecting  of  Il- 
legal fees;  second,  the  neglect  to  perform 
official  duties  pertaining  to  his  office.  Tbe  in- 
formation charges  a  cause  of  action  upon 
each  of  the  grounds  specified  In  the  foregoing 
statnte.  The  first  cause  of  action  consists  of 
eight  different  chaises  of  collection  of  illegal 
fees,  and  the  second  cause  of  action  contalna 
three  charges  of  failure  to  perform  duties  of 
office.  The  trial  court  in  its  findings  found 
for  the  defendant  upon  both  causes  of  action. 
The  appellant  argues  that  the  erideoce  does 
not  support  the  findings. 

We  shall  first  consider  the  charges  made 
in  the  first  canse  of  action,  and  the  evidence 
presented  in  support  of  and  against  the 
court's  finding  npoa  the  different  items  in- 
volved. In  the  consideration  of  the  differ- 
ent items  contained  In  the  first  cause  of  ac- 
tion, and  which  are  designated  by  the  conrt 
in  Its  findings,  we  will  determine  whether 
the  allowance  of  the  different  Items  constitut- 
ed the  charging  and  collection  of  Ul^l  fees. 

[1]  -In  finding  No.  1  the  claim  of  $5.60  was 
for  a  book  press  furnished  by  defendant  to 
the  county.  There  is  evidence  In  the  record 
that  the  county  was  int^dlng  to  buy  a  book 
press,  and  the  defendant  offered  the  one  in 
question  for  the  price  allowed.  Tbe  evidence 
also  shows  that  the  book  press  was  worth 
$5.50.  Section  255,  Rev.  Codes,  provides: 
"Members  of  the  Legislature,  state,  county, 
city,  district  and  precinct  officers,  most  not 
be  Interested  In  any  contract  made  by  them 
In  their  official  capacity,  or  by  any  body  or 
board  of  which  they  are  members."  The  con- 
tract, therefore.  In  making  this  purchase, 
was  In  violation  of  the  provision  of  this 
statnte.  The  book  press  was  the  property  of 
the  defendant  He  was  a  county  commission- 
er at  the  time  the  purchase  was  made,  and 
as  a  member  of  the  board  of  county  commis- 
sioners participated  with  himself  for  the  pur- 
chase, and  therefore  brought  the  contract 
within  the  provisions  of  this  statute.  Ander- 
son T.  Lewis,  6  Idaho,  SI,  02  Fac.  168. 
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Sectkm  1&46^  Ber.  Codes,  proTldes:  "No 
county  officer  mast,  except  for  his  own  serr- 
lces»  pnaeat  any  claim,  account  or  demand 
for  allowance  against  tbe  coantr,  or  In  any 
way  advocate  the  relief  asked  on  the  claim 
or  demand  made  by  another.  Any  citizen 
and  tax  payer  of  the  connty  In  which  be 
resides  may  appear  before  the  board  and  op- 
pose the  allowance  of  any  claim  or  demand 
made  against  the  county."  Section  1956  pro- 
Tldes:  "No  member  of  the  board  must  be  In- 
terested, directly  or  Indirectly,  In  any  prop- 
erty purchased  for  the  use  of  the  county,  nor 
In  any  purchase  or  sale  of  property  belonging 
to  the  county,  nor  In  any  contract  made  by 
the  board  or  other  i>erson  on  behalf  of  the 
connty,  for  the  erection  of  public  buildings, 
tbe  opening  or  improvement  of  roads,  or 
the  bnlldlng  of  bridges,  or  for  other  pnrpos- 
es."  The  contract,  therefore,  made  by  the 
defendant  and  tbe  county  fbr  tbe  purchase 
of  the  book  press,  was  void  under  the  last 
two  sections  quoted  above. 

In  finding  No.  2  the  item  of  $14.16  was  for 
premium  upon  a  policy  of  insurance  wherein 
the  defendant,  as  agent  for  the  insurance 
company,  wrote  a  policy  upon  the  pesthouse, 
and  In  so  doin^  was  the  agent  of  the  Insur- 
ance company  and  likewise  the  agent  of  the 
conn^,  and  as  there  was  nothing  in  partlcn- 
lar  for  the  connty  to  gain,  or  the  defendant 
himself  by  reason  of  the  contract,  we  think 
the  llndiDg  of  tbe  court  was  correct 

CS]  In  finding  No.  8  the  item  of  $62  was 
upon  a  claim  for  13  days  at  H  per  day  for 
lnspe<^g  roads  and  bridges.  At  this  time 
Oie  d^endant  was  county  commissioner  and 
as  such  was  acting  for  tbe  connty,  and.  by  rea- 
son of  being  such  commissioner  and  so  act- 
ing, he  drew  from  the  county  the  fee  allowed 
commlssloneTs  as  such,  and  tbe  defendant 
was  net  entitled  to  collect  from  tbe  county 
additional  pay  and  compensation  for  the 
SHvlces  rendered,  and  tbe  allowance  of  such 
snm  was  Illegal  and  not  authorized  by  law. 

[4]  In  finding  No.  4  the  Item  of  $56  was 
for  expenses  on  roads,  and  the  item  of  $24 
was  Cor  expenses  in  inspecting  roads,  and 
the  Item  of  $62  was  for  vlewli^  roads  and 
bridges,  and  the  court  finmd  that  these 
several  items  were  fbr  expenses  honestly  in- 
corred  by  tbe  defendant  In  viewing  roads 
and  bridges,  and  covered  the  use  of  team 
and  buggy  tumisbed  by  the  defendant  and 
nifed  by  blm,  and  Included  board  of  defend- 
ant while  doing  such  work,  and  the  feed 
for  such  team  while  mgaged  in  each  work 
at  94  pw  day,  and  that  tbe  charge  was  rea- 
sonable. There  can  be  no  question  but  that 
the  defendant  was  mtltled  to  bis  actual  ex- 
penses  when  inspecting  and  viewing  roads 
and  bridges  for  the  conn^.  and  looking  after 
the  public  affidrs  of  the  connty;  and,  if  it 
cost  94  per  day  to  secure  a  team  and  for 
board,  the  defendant  should  h^ve  beext  al- 
lowed for  these  various  sums,  as  it  was  a 
legitimate  expoia^  fbr  tbe  payment  ct 
which  the  connty  was  liabl& 


In  finding  No.  6,  tbe  two  items  of  $346  and 
$270  for  overseeing  the  transcribing  of  Bonne- 
ville county  records,  for  which  a  bill  was 
presented  to  the  county  and  ordered  paid, 
arose  out  of  tbe  division  of  Bingham  coun- 
ty and  tbe  creation  of  Bonneville  county, 
under  an  act  of  the  Legislature,  and  the 
transcribing  of  the  public  records  of  Bing- 
ham county  affecting  and  relating  to  the  ter- 
ritory created  into  Bonneville  county  was 
provided  for  in  the  act  creating  such  conn- 
ty, and  under  that  act  tbe  recorder  of  Blng- 
ham  county  was  authorized  to  prepare  snch 
transcription  of  record.  At  the  time  such 
records  were  ordered  the  defendant  was  a 
member  of  the  board  of  county  commission- 
ers of  Bonneville  county,  and  the  recorder  of 
Bingham  county  was  authorized  to  prepare 
such  records,  and  was  looking  for  some 
one  to  supervise  the  transcription  of  such 
records,  and  the  defendant  apparently  was' 
anxious  for  the  job,  and  he  was  employed 
for  that  purpose.  Of  course,  he  was  inter- 
ested in  seeing  that  the  record  was  properly 
prepared,  but  at  that  time  he  was  a  county 
commissioner,  and,  under  the  statutes  that 
have  been  cited  above,  he  could  make  no 
contract  by  which  the  connty,  of  which  he 
was  a  county  commissioner,  could  agree  to 
pay  hbn  any  fees  or  reward  or  compensa- 
tion other  than  that  earned  as  county  com- 
missioner, and  tbe  charges  he  made  as  su- 
pertatendent  certainly  did  not  give  him  any 
legal  right  to  any  compensation.  That  was 
his  duty  as  connty  commissioner,  and  there 
Is  very  little  evidence  In  this  case  that  shows 
he  did  in  fact  render  any  services  which 
were  of  tbe  value  of  that  chained  and  al- 
lowed. 

[2]  In  finding  No.  6  the  item  of  $60  was  for 
bam  rent,  where  the  defendant  was  the  own- 
er of  a  bara,  and  work  was  being  done  on 
the  road  of  the  county,  and  they  needed  a 
place  to  keep  the  Implements  and  teams,  etc, 
and  the  defendant  rented  a  bam  to  the  coun- 
ty— another  contract  made  by  him  which 
was  void  under  the  statute. 

We  think  there  is  no  question  In  this 
case  upon  the  evidence  and  tbe  character  of 
the  contract  made,  but  that  the  charges  to 
which  we  have  alluded  above  were  illegal, 
and  for  fees  and  services  which  were  not 
authorized  by  law,  and  that  the  general 
course  and  disposition  of  tbe  def^dant  was 
a  conttnuoua  efTort  on  his  part  to  receive 
compensation  for  himself  and  his  own  jfev- 
sonal  gain  upon  every  opportunity  where  be 
might  sell  bis  own  property  or  use  it,  or  con- 
tribute his  own  services  and  receive  compen- 
sation during  tbe  time  be  was  county  com- 
missioner, and  under  tbe  law  such  demands 
and  charges  were  unauthorized  Uid  in  viola- 
tion of  tbe  law. 

This  court  in  a  number  of  decisions  has 
disapproved  and  condemned  claims  and  con- 
tracts made  similar  In  many  respects  to 
those  disclosed  in  the  present  cas&  Rankin 
T.  Jauman,  4  Idaho,  301,  SO  Fac.  1111;  Miller 
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T.  Smith.  T  Idobo.  204,  61  Pac.  824;  PonUng 
T.  iBauum,  7  Idaho,  581,  65  Paa  434.  See, 
alBo,  San  Luis  OUspo  County  t.  PetUt,  100 
GaL  442,  84  Pac.  1082;  Skeen  T.  Chambers, 
81  Utah.  S6.  86  Pac.  482. 
.  [S]  We  will  now  consider  the  charges  made 
In  the  second  cause  of  action.  The  cha^ 
Is  the  neglect  to  perform  certain  official  du- 
ties pertaining  to  the  office  held  bj  the  de- 
fendant. In  that  the  county  commissioners, 
including  the  defoidant,  neglected  and  re- 
fused to  comply  with  the  proTlsions  of  sec- 
tions 887c  and  887d  of  chapter  60  of  the 
Seesion  Laws  of  Idaho  ot  1911.  The  defend- 
ant claims  that  the  board  acted  upon  the  ad- 
vice of  the  county  attorney,  and  that  the 
board  had  no  means  at  hand  to  make  the 
report.  If  the  advice  had  not  been  given. 

It  appears  from  tbe  evidence  in  the  case 
that  the  matter  of  making  the  report,  as  re- 
Quired  by  the  enumerated  sections  of  the 
statute,  was  considered  by  the  board,  and 
that  the  board  talked  over  the  making  of 
the  report,  and  it  was  asserted  that  it  could 
not  be  made  at  that  time;  and,  while  they 
were  talking  about  it.  the  county  attorney 
came  into  the  office,  and  one  of  the  members 
of  the  board  asked  the  coun^  attorney  if 
there  was  a  state  highway  commission,  and 
the  county  attorney  said  be  did  not  know 
anything  atKmt  it;  and  that  the  Inquiry  was 
then  made  of  £he  county  attorney  as  follows, 
"What  is  the  good  of  making  a  report?" 
and  the  county  attorney  said,  "t  don't  know 
of  any,"  and  the  county  attorney  said  he  did 
not  think  it  would  do  any  good,  and  for 
that  reason  the  report  was  not  made.  The 
county  attorney,  however,  testifies  that  he 
did  not  advise  the  board  of  county  commis- 
sioners upon  the  question,  and  did  not  ad- 
vise them  to  fail  to  make  the  r^rt  Upon 
thla  evid^ce  the  court  iFonnd  that  the  board 
honestay  undontood  from  the  county  at- 
torney that  such  r^rt  need  not  l>e  made, 
because  It  was  not  practical  to  do  so  at  the 
time  when  they  first  became  aware  of  the 
law,  or  thereafter  up  to  the  time  such  report 
was  required  to  be  made,  and  that  in  the 
hurry  of  business  the  report  was  not  made. 

Section  887c.  Sess.  Laws  1911,  p.  169,  be- 
ing a  section  In  on  act  amending  the  Code 
and  approved  by  the  Governor  after  passage 
on  March  8,  1911,  provides:  "On  or  before 
the  first  day  of  February  in  each  year,  the 
board  of  county  commissioners  shall  moke 
a  report  of  the  condition  of  the  work,  con- 
struction, maintenance  and  repair  of  all  the 
highways  within  the  county,  accompanied  by 
a  map  or  maps  thereof,  together  with  an.v 
other  facts  necessary  for  setting  forth  gen- 
erally the  situation  and  condition  of  the 
highways  within  such  county.  Such  report 
shall  be  made  In  duplicate,  and  one  of  snob 
reports  should  be  filed  in  the  ofilce  of  the 
state  highway  commission  and  one  with  the 
clerk  of  the  board  of  county  commissioners." 
This  report  was  not  made,  and  the  evidence 
shows  that  such  action  was  not  based  upon' 


the  1^1  advice  of  the  prosecuting  attorn^; 
but,  whetha  the  advice  -  wm  glvea  or  not. 
the  statute  Imposes  this  duty  upon  the  board 
of  county  Tcommlasloner^  and  from  rodlng 
the  section  is  would  aeem  that  such  report 
would  be  a  matter  of  great  concern  to  the 
state  and  the  highway  districts  of  the  tttitte, 
and  tho  general  improvemoit  of  tiie  roads  of 
the  state  and  the  common  good  of  the  peo- 
ple; and  the  defendant  and  tlie  board  of 
county  commissioners  of  Bonneville  county 
had  no  authority  to  exercise  the  arbitrary 
Judgment  that  it  could  be  of  no  service.  The 
Legislature  whidi  enacted  such  law  believed 
It  would,  and  the  Legislature  had  the  right 
to  pass  such  a  law,  and  it  Is  the  dn^  oC  a 
public  offidal  to  obey  the  law,  and  he  can- 
not Justi^  his  acta  upon  the  ground  that 
he  does  not  believe  it  will  be  necessary  to 
obey  Bu<^  law. 

It  is  also  alleged  In  the  complaint,  and 
BU<ai  allegation  has  been  proven,  that  the 
board  of  county  commissioners,  which  In- 
cluded the  defendant,  failed  to  make  the 
report  provided  for  by  section  S87d  of  the 
forcing  act  This  section  requires  the 
board  of  county  commissioners  to  make  and 
file  in  their  office  a  full,  true,  and  correct 
statement  of  the  financial  condition  of  the 
county  in  respect  to  highways,  on  or  before 
the  1st  day  of  February  of  each  year,  and  of 
their  expenditures  and  awropriatlon  for 
highway  purposes  during  the  preceding  year; 
and  that  a  copy  of  such  statement  shall  be 
putdlshed  In  at  least  one  Issue  of  some  news- 
paper published  In  the  county.  This  section 
would  seem  to  be  of  great  importance,  and 
properly  requires  the  commissioners  to  give 
public  notice  of  the  expenditures  and  ap- 
propriation for  highway  purposes  during  the 
preceding  year.  Yet  the  defendant  mid  his 
associates  repudiated  this  statute,  and  did 
not  comply  with  the  law,  and  dlsr^rded  the 
command  of  the  legislature  and  used  their 
own  individual  Judgm^t.  nttue  than  tJie 
judgment  of  the  Leglslatara 

[S]  By  the  provisions  of  an  act  approved 
March  7,  1911  (Sess.  Laws  Iftll.  568).  re- 
lating to  the  fixing  of  the  annual  salary  of 
county  conmiissionera  In  the  several  ooQBtieB 
of  the  stat^  Bonneville  county  Is  put  In  Ote 
second  dass,  and  the  act  fixes  the  salary 
of  a  county  G(mimIsslon»  of  the  seomd  daas 
at  $500  per  year,  and  actual  and  necessary 
expenses.  So^  at  the  time  the  defendant 
performed  the  services  for  wUdi  he  made 
claim,  and  which  were  allowed,  and  whldi 
are  now  alleged  to  have  beof  Illegal  con- 
tracto  and  claims,,  he  was  a  county  conunls- 
sloner,  and  for  his  services  as  sadi  he  re- 
ceived a  salary  flrom  the  county  of  9600  per 
year  and  necessary  expenses.  Taking  to- 
gether these  various  sections  of  the  stetnte 
enumerated  In  this  opinion,  induding  the 
latter  section,  it  Is  clear  that  the  Legislature 
Intended  to  place  a  limit  upon  the  power  of 
a  board  of  county  commls^oners  In  order  to 
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protect  tbe  public  interests  and  prevent  the 
coUectton  <jt  Illegal  fees  and  false  and  fraad- 
nloit  <daim8  fmn  the  county,  and  to  prohibit 
the  connty  commissioners  from  making  con- 
tracts with  the  county  whereby  the  officers 
would  receive  benefits  or  profits,  and  to  pre- 
vent the  sale  or  transfer  from  commissioners 
to  tbe  county,  or  the  purchasing  of  property 
which  b^onged  to  the  county,  or  the  making 
ot  contracts  with  the  county  which  are  pro- 
UMted  by  law. 

In  this  case  It  1b  apparent  that  the  defend- 
ant and  the  county  commissioners  assumed 
tbe  right  to  make  any  kind  of  a  contract  with 
the  county  each  thought  proper  and  right 
as  Individuals,  without  reference  to  the  legal 
and  lawful  iwwer  of  the  individual  while 
acting  In  his  official  capacity.  In  the  case 
of  Irwin  V.  Tuba  County,  119  Oal.  686,  52 
Pac  35,  the  Supreme  Court  of  California 
says:  "It  may  be  safely  stated  as  a  rule  that 
one  who  demands  payment  of  a  claim  against 
a  county  must  show  some  statute  authorizing 
it,  or  that  It  arises  from  some  contract,  ex< 
press  or  Implied,  which  Itself  find?  authority 
of  law.  It  Is  not  sufficient  that  the  services 
performed,  for  which  payment  Is  claimed, 
were  beneficial.  Nothing  Is  better  settled 
than  that  a  person  who  accepts  an  office  with 
compensation  fixed  by  law  Is  bound  to  per- 
form tbe  duties  for  the  compensation."  In 
that  same  case  the  couft  quotes  from  Dillon, 
MnnldiMl  Corporations,  |  238,  wherein  t3ie 
author  sets  forth  the  following  rule:  "The 
rule  la  of  importance  to  the  public.  To  al- 
low changes  and  additions  In  the  duties  prop- 
erly bdonglng  or  which  may  properly  be 
attached  to  an  office  to  lay  foundation  for 
extra  compensation  would  soon  introduce  in- 
tolerable mischief.  The  rule,  too,  should  be 
very  rigidly  oiforced.  The  statutes  of  the 
Leg^ature  and  the  ordinances  of  our  mu- 
nicipal corporations  seldom  prescribe  with 
much  detail  and  particularity  tbe  duties  an- 
nexed to  pnbllc  offices;  and  it  requires  but 
little  ingenuity  to  run  nice  distinctions  be- 
tween what  duties  may  and  what  may  not 
be  CMisldered  strictly  official;  and.  If  these 
distinctions  are  much  favored  by  the  courts 
of  Justice,  it  may  lead  to  great  abuse."  Tb6 
same  anOun  also  sa^  la  section  2S4:  "Not 
only  has  an  (^oer,  under  such  circumstances, 
no  legal  dalm  for  extra  compensation,  but 
a  xtfomlse  to  pay  lilm  an  ezbra  fee  or  sum 
beyond  that  fixed  by  law  la  not  binding, 
thougli  he  rendera  services  and  exercises  a 
degree  of  diligence  greater  than  could  legally 
hare  been  apeeted  of  him." 

In  the  case  of  Hartem  Dale,  9  Wash. 
379,  87  Pac  416,  the  Supreme  Court  of  Wash- 
ington bad  un^  cimsidexatlon  this  qnwtlon, 
and  In  that  case  taeld  in  ^fect  that  attend- 
ance by  a  member  of  the  board  of  county 
commiartoners  b^ore  the  state  board  of 
equalisation  to  resist  tbe  raising  of  the  conn- 
ty assessment  roll  was  no  part  of  his  duty 
as  sudi  commissioner,  and  could  not  be  made  { 


tbe  subject  of  a  claim  against  tbe  connty. 
A  similar  rule  is  also  announced  In  the  fol- 
lowing cases:  Board  of  Supervisors  v.  Ellis, 
69  N.  T.  620;  Moore  v.  Indepoidait  Dis- 
trict, 56  Iowa,  664,  8  N.  W.  631;  Ewlng  r. 
Alnger.  96  Mich.  687,  65  N.  W.  996. 

The  trial  court  fonnd,  with  one  or  two  ex- 
ceptions, that  the  several  items  allied  In  tbe 
first  cause  of  action  and  described  in  the 
findings  of  the  court  were  not  fees  within 
the  meaning  of  section  7459,  Rev.  Codes. 
This  was  clearly  an  error.  This  court  held 
to  the  contrary  in  the  case  of  Bankln  v.  Jau- 
man,  4  Idaho,  63,  56  Pac  502.  In  that  case 
the  defendant  was  accused  of  having  charged 
for  79  days'  service  at  $6  per  day  and  430 
miles  at  40  cents  per  mile  In  excess  of  what 
was  actually  due  him.  The  objection  was 
made  there,  as  here,  that  the  information 
did  not  accuse  the  defendant  of  having  charg- 
ed and  collected  illegal  fees.  This  court  said: 
"It  Is  urged  that  the  Information  does  not 
accuse  the  defendant  of  charging  and  col- 
lecting 111^1  fees  for  slices  rendered,  or 
to  be  rendered,  in  his  said  office.  If  it  does 
not,  we  are  at  a  loss  to  know  how  such  an 
accusation  was  mad&  The  Information  ac- 
cuses defendant  with  having  diarged  and 
collected,  as  county  commissioner,  pay  for 
96  days*  service  as  such  commissioner  during 
the  first  quarter  of  the  year  1898,  when  in 
fact  he  had  rendered  not  to  exceed  17  days' 
service;  and  it  also  accuses  him  of  liaviug 
charged  and  collected  mileage  for  430  miles' 
travel,  when  In  fact  he  had  not  traveled  any 
number  of  miles  whatever.  It  also  alleges 
that  he  charged  and  collected  40  cents  per 
mile  for  said  travel,  when  in  fact  tbe  law 
allows  only  20  cents.  The  allegations  of  the 
information  are  very  pointed  and  specific 
*  *  *  and  come  clearly  within  tbe  pro* 
visions  of  said  section." 

In  tbe  case  of  Skeen  v.  Craig,  31  Utah,  20, 
86  Pac.  487,  the  Supreme  Court  of  Utah  bad 
this  identical  question  under  ffiscusslon  in 
tbe  same  kind  of  an  action  we  are  now  con- 
sidering, and  spedflcally  announced  what  we 
approve  aa  the  correct  statement  of  the  law 
and  liability  under  a  similar  statute  to  sectlao 
7459.  In  that  case  the  Suprene  Court  said: 
"It  is  conceded  that  the  ctonistniction  of  tbe 
section  of  the  statute  nndw  which  thto  action 
is  brought  depends  mwe  upon  the  sense  in 
whidi  tbe  term  fees*  Is  therein  used  than' 
upon  the  technical  deflnltlini  of  the  wnd  as 
contradlstlngulsbed  from  other  t^ms  denot- 
ing tbe  compensation  of  public  ot&cers.  The 
terms  of  tbis  section  of  the  statute,  wherein 
ft  refers  to  pnttflc  officers  and  tbe  *<^arglng 
and  collecting  Illegal  fees,'  are  general,  and 
not  confined  to  the  fees  diarged  and  collected' 
by  any  one  class  of  pnbllc  officers  not  liable 
to  impeadunent  Now,  It  Is  a  well-recognized 
rnle  of  statutory  construction  that  general 
terms  and  expressions  of  a  statute  are  to  be 
given  a  general  construction  unless  some 
other  provision  of  the  statute  or  the  context 
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its^  shows  that  the  Legislature  Intended 
them  to  be  used  and  applied  In  a  limited  or 
restricted  sense;  *  *  *  By  its  very  terms 
the  statute  Includes  any  officer  (not  liable 
to  imprachment)  who  has  been  gnllty  of 
charging  and  collecting  illegal  fees.  To  bring 
the  charging  and  coUecttnc  of  Utegal  fees 
within  the  statute,  It  la  not  necessary  that 
audi  fees  be  obtained  from  any  apedflc  aouroe 
or  souroei^  nor  that  they  be  diarged  and 
oidlected  by  an  officer  who  Is  authorized  by 
law  to  collect  fees  for  spedflc  serrloea.  The 
«Jiargtng  and  oi^Iectlnc  of  illegal  fees  from 
the  state,  countyt  ox  municipality,  by  a  pub- 
lic officer  for  iKivate  gain,  la  as  ^ioarly  with- 
in the  statute  as  the  charging  and  collecting 
ot  illegal  fe^  from  a  private  IndtTlduaL  It' 
would  seem  that,  if  it  wwe  intended  to  limit 
prooeedlogB  of  this  kind  to  Indude  only  a 
certain  or  spedfled  class  of  public  officers 
that  mlf^t  become  dtilnquent,  the  Legisla- 
ture would  have  said  so." 

There  can  be  no  question  but  that  the  sec- 
tlw  amdles  to  a  <dalm  or  charge  made  by 
a  public  offlcor  for  serrices,  or  under  any 
omtnct  with  the  municipality  of  which  such 
officer  is  aUiOffldal,  whwe  audi  officer  makes 
a  dairn  against  the  mnnlclpaUty  whereby  the 
officer  seeks  to  receive  a  compensation  not 
jwoTided  or  autliorlsed  by  law,  and  for  which 
no  payment  or  fee  is  provided  by  law. 

nie  Judgment  In  this  case  Is  revwsed,  and 
Uie  cause  remanded  for  further  proceedings 
In  accordance  with  tUs  opinion.  Costs 
awarded  to  appellant 

AILSPIS  and  SULLIVAN.  JJ.,  concur. 


OBOWLSY  V.  EMPBT. 

(Bnpreme  Oonrt  of  Idaho.   Dec  30.  1912.) 

Appeal  from  District  Court,  Bonneville  Coun- 
ty :  James  Q.  Gwynn,  Judge.  _  .  _ 

Action  bj  B.  C  Crowley  against  John  Bm- 
p^.  From  a  Judgment  for  defendant,  plaintiff 
appeals.   Bevwwd  and  remanded. 

A.  S.  Dickinson,  of  Blackfoot.  Phil  Averitt, 
R  &  Meyer,  and  C.  E.  Crowley,  all  of  Idaho 
Falls,  for  appellant  Wm.  U  McConuell  and  St 
Olalr  St  St  ChOr,  all  of  Idaho  FaUa,  for  re- 
spondent 

STBWABT,  0.  J.  This  case  Is  here  on  ap- 
peal from  the  district  court  of  Bonneville  coun- 
ty. The  respondent  is  a  member  of  the  board 
of  county  commisBionem  of  Bonnevilte  county, 
and  the  facta  are  similar,  and  present  the  same 
character  of  questions,  both  of  fact  and  law,  as 
passed  upon  and  determined  by  this  court  in  the 
opinion  this  day  filed  In  the  case  of  Robinson 
V.  Huffaker.  white  the  claims  are  for  different 
amounts,  and  in  some  Instances  upon  different 
contracts,  the  claims  are  of  the  same  general 
character  as  those  In  tiie  Boblnson-Huffaker 
Case,  and  It  Is  unnecessary  to  discuss  the  facts 
or  the  law  governing  the  same. 

UpoD  the  authority  of  Robinson  v.  Huffaker, 
129  Pac.  334,  the  judgment  in  this  case  is  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion.  Costs 
awarded  to  appelhmt 

AtLSHIB  and  SULUVAN,  JJ.,  concur. 


BTOI/TZ  r.  SCOTT  et  aL 
(Supreme  Court  of  Idaho.   De&  14,  1912J 

(Bi/Uahut  by  the  Cowrt.) 

1.  LlABtLITT  OF  COBPORATE  DiBBCTOBS— PAT- 
MBNT  OF  IlXBOAI.  DlVIDEIVDB.   

Under  the  provisions  of  section  2782,  B«t. 

Codes,  the  directors  of  a  corporation  are  pro- 
hibited from  making  dividends  except  from  the 
'surplus  profits  arising  from  the  bauness  of  the 
corporation,  and  the  directors  are  also  prohib- 
ited from  dividing,  withdrawing,  or  payins  to 
the  stockholders,  or  any  of  them,  any  part 
the  capital  stock,  and  are  prohibited  froom  re- 
dacing  or  iacreasing  the  capital  stock  except 
as  in  the  statute  provided. 

2.  LlABIUTT  OF  GOBPOBATB  DlXBOXOBS— PAT- 

UBRT  OF  ILLEOAL  DIVIDENDS. 

For  a  violation  of  the  provisions  of  said 
section  of  the  statute  (Rev.  Codes.  {  2732) 
certain  directors  are  In  their  Individual  and 
private  capacity  made  Jointly  and  severally  lia- 
ble to  the  corporation  and  to  Its  creditors,  in 
event  of  dissolution,  to  the  full  amount  of  the 
capital  stock  so  divided,  withdrawn,  paid  oat, 
or  reduced. 

8.  CORPOBATIOnS  610*)— DlSSOLTTtlOlf — 

YOLUNTABT  PBOCEEDINOS— SlATUTOBT  PBO- 
TISI0K8. 

Section  5185,  Rev.  Codes,  provides  tiwt  • 
corporation  may  be  dissolved  oy  the  district 
court  upon  Its  voluntary  appllcadon  for  that 
purpose,  and  section  6186  provides  what  the 
application  for  that  purpose  must  contain, 
l^ose  provisions  of  the  statute  apply  to  the 
voluntuy  dissolution  brought  about  by  ths 
stockholders  .tiiemsdves. 

Rid.  Kote.->For  other  cases,  see  Corporation^ 
Cent  Dig.  H  2424-2430Td«!.  Dig.  |  SIO.*] 

4.  CoBPoBAnoHs  (i  60S*)— Ofiiobbs— 

BXLITT  —  ILXJTOAI.    DinDEMDS  —  "DlBBOLV- 

TION." 

Under  the  provisions  of  said  section  2732^ 
Rev.  Codes,  certain  llablUtieB  are  imposed  en 
certain  directors  In  event  of  dlssolntion  of  the 
corporation,  and  under  the  provisions  of  that 
section  it  Is  not  necessary  that  the  dissolution 
should  have  been  a  voluntary  one,  declared  by 
a  court  of  competent  jurisdiction,  but,  when  a 
corporation  ceases  business  because  at  its  In- 
solvency and  is  put  in  the  bands  of  a  receiver, 
it  Is  "dissolved**  within  the  meaning  of  see- 
tion  2732,  Rev.  Codes,  relating  to  the  personsl 
liability  of  stockholden. 

[Ed.  Note.— For  other  cases,  see  CorporationL 
Cent  Dig.  i  2389;  Dec.  Dig.  {  606.* 

For  other  definitions,  see  Words  and  Phrase^ 
VOL  3,"  pp.  2127,  2128;  voL  8,  p.  7639.] 

0.  GoaPOBATIOHS  (8  62S*)— OmoKBB  — Lu- 
BtLiTT— Illegal  Dividends. 

The  foundation  of  an  action  brought  un- 
der the  provisions  of  said  section  2732,  Rev. 
Codes,  is  based  on  the  illegal  payment  of  divi- 
dends in  fraud  of  the  creditors,  and  the  receiv- 
er, as  the  representative  of  the  creditora,  may 
maintain  an  action  to  recover  the  amount  of 
such  dividends  se  lllegaUy  paid. 

[Ed.  Note.— For  otiier  cases,  see '  _ 
Cent  Dig.  i  2173;  Dec.  Dig.  i  629.* 

6.  LiuiTATioN  or  Actions  (|  95*)-^bfoba- 

TIOMS— IllEQAL  DIVIOEHDS. 

Htld,  that  the  statute  of  limitatioiia.  onder 
the  allegatioas  of  ttie  complaint,  had  not  ran 
prior  to  the  commencement  of  this  action. 

[Ed.  Note.— For  other  cases,  see  LimltatioB 
of  ActioDS,  Cent  Dig.  M  473,  474;  Dea  Dig. 
J  95.*] 
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7.  COBPOBATIOHB  (|  f^»>— STOCK— Ili«OAL 
^  ^ITIDEHDEK- RXOOTEBT. 

Beld,  that  It  was  not  oeceBaaiT  to  allege 
that  at  th«  time  said  illegal  dividend!  were 
paid  tlie  creditors  were  then  credltora  of  the 
corporaUoD. 

[Bd.  Note.— For  other  cases,  see  Corporatioiw, 
Cent  Dig.  |  2473;  Dec.  Dig.  |  625.*] 

8.  COKPOSATIOHS    (I  625*)— SlOOE— lUMAL 
DlVIDEKDS— RECOVKBT. 

Held,  that  it  was  not  neceBsarv  to  allege  In 
the  complaint  tftat  at  the  time  said  illegal  div- 
idendB  were  paid  the  corporation  was  ins<4T- 
ent. 

lEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  2473;  Dec  Dig.  |  625.*I 

9.  COSFOBATIONg  (|  f^*)  —  SlOGS  —  ILLEOAI. 
DiTIDlKDS— RKCOVEBT. 

Held  that,  where  a  statate  prohibits  the 
Arectora  of  the  corporation  from  declaring  a 
dividend  from  its  capital  stock,  It  la  not  neces- 
sary for  a  recovery  against  them  that  the  as- 
sets of  the  corporation  be  first  exhansted  or  Its 
Uabmty  be  first  adjadicated. 

lEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  2473;  Dec.  Dig.  |  625.*] 

10.  GmpOBATioNs  (S  625*)— Stock- ILLXQAX 

DiTXDEHDS— RECOVBBT. 

The  complaint  AeM  to  state  a  eanse  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  2478;  Dec  Dig.  |  625.*] 

MMfHbiMl  SyWbua  hp  EdUoritl  Blaf.} 

U.  CoRPOBATioiqs  (8  625*)— Stock— iLtEGAL 
Dividends— LiABiUTT  of  Directobs. 

Under  Rev.  Codes,  8  2732,  prohibiting  cor- 

? orate  directors  from  mailing  dividends  except 
rom  inrplus  profits,  and  from  paying  to  the 
stockfaoldpra  any  part  of  the  capital  stocli>  and 
maUng  Uie  directors  liable  individually  for  vio- 
lation of  this  provirion  in  the  event  of  disso- 
lution of  the  corporation,  except  where  they 
have  eansed  tiirir  dissent  to  be  entered  in  the 
minutes.  It  Is  not  necessary  to  render  a  direc- 
tor liable  that  he  should  be  soeh  at  the  dissolu- 
tion of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  2473;  Dec.  Dig.  {  625.*] 

Appeal  from  District  Court,  Kootenai 
Connty:  R.  N.  Dunn,  Judge. 

Action  by  Fred  A.  Stoltz,  receiver,  against 
J.  T.  Scott  and  others.  From  a  Judgment 
sustaining  demurrers  to  the  complaiuta  and 
dlamisslDg  the  action,  plaintiff  ai^teals.  Be- 
rersed,  with  directions. 

Reed  *  Boughton,  of  Ocenr  d'Alene,  tm  a.^ 
pellant  Smith  ft  nMch,  McFarland  A  Uc- 
r&rland.  and  J.  L.  UcOlear,  all  of  Oceiir 
d'Alene,  for  respondents. 

SULIilVAN,  J.  This  is  an  appeal  from 
three  Judgments  of  dismissal  which  were  en- 
tered npon  sustaining  demarrers  of  the  three 
defendants.  Barton.  Chalney,  and  Scott :  they 
being  the  only  defendants  who  appeared  In 
the  action.  General  demurrers  were  filed  to 
the  complaint  by  Ghainey  and  Scott,  and  the 
demurrer  of  Barton  was  based  on  an  addi- 
tional ground,  to  wit,  that  the  action  was 
barred  by  the  statute  of  limitations  and  that 
the  complaint  was  ambiguous  and  nncertain. 

It  appears  from  the  complaint  that  the 
appellant,  Stoltz,  was  the  duly  appointed 


and  qnallfled  recelTer  of  the  Wlnn-Banv 
Chalney  Company,  Limited,  a  corporation, 
and  brought  this  action  against  Scott,  Barr, 
Winn,  Chalney,  and  Barton.  Barr  and  Winn 
did  not  appear,  but  the  other  defendants  ap- 
peared and  filed  demurrers  as  above  stated. 
The  action  was  brought  to  leoow  several 
sums  ot  money  aggr^tlng  |S,896,  with  In- 
terest thereon. 

It  ]fl  alleged  that  said  corporation  la  In- 
debted to  numerons  Individuals  and  corpora- 
tions In  the  snm  of  $40,000;  that  the  corpo- 
ration Is  Insolvent  and  unable  to  meet  its  in- 
debtedness ;  ibat  said  corporation  ceased  to 
do  bostness  on  or  ahont  July  IS,  1910,  and 
at  said  time  converted  all  of  its  bnslneea 
and  invperty  into  cash  and  paid  the  pro- 
ceeds thereof  pro  rata  amoii«  its  creditors; 
that  said  corporation  has  not  elected  any  of- 
ficers since  said  time  and  has  not  operated 
under  its  franchise  as  a  corporation  since 
that  date;  that  said  corporation  has  aban- 
doned the  business  for  which  it  was  incor- 
porated, and  to  all  Intents  find  purposes  Is 
entirely  broken  up  and  dissolved,  and  there 
Is  no  property  or  assets  of  said  corjKiratlon 
out  of  which  the  creditors  can  he  paid;  that 
in  February,  1912,  said  receiver  made  appli- 
cation to  the  proper  court  and  was  granted 
the  right  to  bring  this  suit  against  the 
at>ove-named  defendants  for  the  recovery  of 
dividends  alleged  to  have  been  Illegally  paid 
to  them  out  of  the  capital  stock  of  said  cor- 
poration. Then  follow  auctions  of  the  an- 
nual meeting  of  the-  stockholders  of  said 
company  and  of  the  directors ;  that  on  Jan- 
uary 14,  1908,  said  directors,  at  a  meeting 
of  the  board  of  directors  of  said  company, 
declared  and  ordered  paid  a  dividend  of  10 
per  cent  on  the  capital  stock  of  said  com- 
pany ;  that  the  dividend  so  declared  amount- 
ed to  the  sum  of  93,806;  that  no  part  of 
said  dividend  was  paid  from  the  surplus 
profits  arising  from  the  business  of  said 
company,  and  at  the  time  said  dlvidmd  was 
dedared  and  paid  there  were  no  surplus 
profits  of  said  corporation ;  that  all  of  said 
dividend  was  paid  out  of  the  capital  stock  of 
the  corporation ;  that  said  dividend  was  paid 
under  the  administration  of  said  defendants 
as  directors  of  said  company ;  that  none  of 
said  directors  caused  their  dissent  from  the 
declaration  or  payment  of  said  dividend  to 
be  entered  at  large  upon  the  minutes  of  said 
directors;  that  all  of  said  directors  were 
present  at  the  meeting  at  which  said  divi- 
dend was  declared,  approved,  and  ordered 
paid;  that  all  of  said  directors  consented 
thereto  and  voted  therefor;  that,  by  reason 
of  the  payment  of  said  dividend  out  of  the 
capital  stock,  the  said  corporation  and  Its 
creditors  sustained  a  loss  amounting  to 
$3,895;  that  the  creditors  of  said  corpora- 
tion first  discovered  and  learned  that  said 
dividend  was  not  paid  out  of  the  surplus 
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pToOta  of  said,  compaey  on  or  about  March 
30,  1911 ;  that  neither  the  stockholders  nor 
said  corporation  has  taken  any  action  to  re- 
cover said  $3,895  from  said  directors,  or  any 
part  thereof ;  that  this  action  la  brought  for 
the  purpose  of  collecting  from  the  directors 
of  said  corporation  the  money  Illegally  paid 
out  as  dividends  fov  the  benefit  and  on  be- 
half of  the  creditors  of  the  corporation. 
Then  follows  a  prayer  fi>r  Jndgmoit  for  said 
amount 

[1 , 21  This  action  Is  evidently  brought  un- 
der the  provisions  of  section  2732,  Rev. 
Codes,  which  section  is  as  follows:  "The  di- 
rectors of  corporations  must  not  make  divi- 
dends, except  from  the  surplus  profits  aris- 
ing from  tlie  business  thereof;  nor  must 
they  divide,  withdraw,  or  pay  to  the  stock- 
holda%  or  any  of  them,  any  part  of  the  cap- 
ital stock ;  nor  most  they  reduce  or  Increase 
the  capital  stock,  except  as  in  this  title  spe- 
cially provided.  For  a  violation  of  the  pro- 
visions of  this  section,  the  directors,  under 
whose  administration  the  same  may  have  oc- 
curred  (except  those  who  may  have  caused 
their  dissent  therefrom  to  be  entered  at 
large  in  the  mlnates  of  the  directors  at  the 
Ume,  or,  when  noj  present,  when  the  same 
did  occur)  are,  in  tlieir  Individual  and  pri- 
vate capacit7.  Jointly  and  sevanlly  liable  to 
the  corporation,  and  to  the  creditors  there- 
of, in  the  event  of  dissolution,  to  the  full 
amount  of  the  capital  stock  so  divided,  with- 
drawn, paid  out  or  seduced.  There  may, 
luwever,  be  a  division  and  distribution  of 
the  capital  stock  of  taxy  corporation  which 
remains  after  the  payment  of  all  its  debts, 
upon  Its  dissolution  or  the  expiration  of  Its 
term  of  existence.** 

Said  demurrers  having  been  sustained  and 
the  plaintiff  refusing  to  further  plead,  three 
judgments  of  dismissal  were  entered,  one  in 
favor  of  eadi  of  said  defendants.  The  ap- 
peal is  from  those  Jndgmoits.  7%e  sus- 
taining of  said  d^urrers  and  the  entering 
<tf  said  judgments  is  assigned  as  exrot. 

It  is  contended  counsel  for  respondoits 
that  ttw  action  of  the  trial  comt  was  not 
error  for  the  following,  among  other,  rea- 
sons: (1)  That  the  complaint  does  not  show 
that  said  corporation  has  been  legally  dissolv- 
ed so  as  to  make  tiiese  directors  liable;  (2) 
that  the  complaint  shows  on  its  face  that  the 
statute  of  limitations  has  ran  against  the 
action ;  ^  that  the  complaint  does  not  show 
in  what  manner  the  property  of  the  company 
was  converted  into  cash  at  the  time  it  is 
allseed  to  have  ceased  business  in  July,  1910. 

>  [1, 4]  1.  Oonnsel  for  respmidents  contend 
that  this  action  could  not  be  maintained  un- 
til the  corporation  bad  beoi  l^lly  dissolved, 
as  said  section  of  the  statute  provides  that 
the  directors  are  only  liable  under  the  pro- 
visions of  said  section  in  event  of  dissolu- 
tion, and  that  the  only  my  a  corporation 
can  be  dissolved  under  our  statute  is  pro- 
vided by  section  6186,  Ber.  Codes,  which  pro- 


'  vides  that  a  corporation  may  be  dissolved 
by  the  district  court  of  the  connty  where  Its 
ofllce  or  principal  place  of  business  is  situat- 
ed, upon  Its  voluntary  application  for  that 
purpose.  Section  5186  provides  what  the  ap- 
plication must  contain,  and  Is  to  the  effect 
that  the  application  must  be  In  writing  and 
must  set  forth  that,  at  a  meeting  of  the 
stockholders  or  members  called  for  that 
purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-thirds  vote  of 
all  the  stocltholders  or  members,  and  that 
all  claims  or  demands  against  the  corpora- 
tion have  been  satisfied  and  discharged.  It 
will  be  observed  from  the  provisions  of  said 
sections  that  a  voluntary  dissolution  could 
not  be  had  onless  brought  about  by  tbe 
stockhold^  themsdves,  and,  If  it  would 
take  a  voluntary  dissolution  to  fix  the  lia- 
bility of  such  stockholders,  they  certainly 
would  not  an>ly  to  the  court  for  encb  dis- 
solution. That  section  of  the  statute  aeema 
very  clear,  as  It  provides  that  for  a  vlola- 
Uon  of  Its  provisions  certain  directors  there- 
in named  "are  In  their  individual  and  pri- 
vate capacity  JoinUy  and  severally  liable  to 
the  corporation."  Now,  under  that  clause 
of  said  section,  the  corporation  in  its  cor- 
porate capacity  could  bring  suit  against  the 
directors  who  had  declared  such  dividends, 
but.  In  case  the  corporation  refuses,  the 
creditors  may  bring  such  action  In  the  event 
of  dissolution,  but,  after  the  corporation  Is 
placed  In  the  hands  of  a  receiver,  It  Is  the 
duiy  of  the  receiver  to  proceed  and  collect 
whatever  Is  due  the  corporation.  Of  course. 
In  the  evfflit  of  dissolution  there  coold  be  no 
receiver  In  existence.  Howevi^,  in  case  of 
dissolution  the  creditors  may  proceed  and 
collect  such  unlawful  dividends  or  othw 
claims  occasioned  by  the  fraud,  gioss  negli- 
gence, or  wUIfnl  breach  cf  doty  of  the  <tf- 
ftcers  of  such  corporation. 

[6]  Where  the  corporation  has  quit  bnsi- 
ness  and  has  disposed  of  all  of  Its  assets, 
and  the  corporation  Is  in  the  bands  of  a  re- 
ceiver, it  then  becomes  the  duty  of  a  re- 
cover to  proceed  and  collect  mtit  ffl^^  div- 
idends and  all  other  claims  and  lossee  caus- 
ed by  the  fraud,  gross  cardeBsness,  or  wlU- 
ful  breodi  of  duty.  However,  tbe  authori- 
ties clearly  bold  that  for  the  purpose  at  an 
action  of  this  kind  the  corporation  will  be 
held  to  be  dissolved  by  Insolvency  or  cessa- 
tion ot  bntiness,  and  that  a  Judicial  dis- 
solution Is  not  necessary  to  give  the  recov- 
er authorUy  to  maintain  such  action.  We 
think  that  Is  tbe  correct  rule  in  this  case 
under  tiie  allegations  of  the  complaint  Its 
corporate  functions  wen  at  an  end,  at  least 
until  Its  debts  wer^  paid  and  the  receiver 
discharged.  See  Cook  on  Corporations,  | 
631;  Slee  v.  Bloom,  19  Johns.  (N.  T.)  466, 
10  Am.  Dec.  273 ;  High  on  Becelvers.  |  SlTa* 
p.  392 ;  McDonnell  v.  Alabama  Life  Ins.  Co., 
86  Ala.  401,  6  South.  121. 

In  10  Cyc.  723,  it  is  stated  u  follows: 
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"SUtntea  and  oonstitatlonal  prorlslona  exist 
in  many  ttatM,  which.  In  rarloiis  fornu  of 
expresaion,  lu^ose  a  llabtllt?  upon  share- 
holdera  to  pay  anch  debta  of  a  corporation 
aa  may  exist  at  the  time  of  Its  dissolution. 
An  examination  of  them  will  show  that  th^ 
generally  predicate  the  right  to  proceed 
against  the  shareholders  upon  the  fact  that 
the  corporation  becomes  dissolved,  leaving 
debta  unpaid.  *  *  *  It  is  not  necessary 
that  the  forfeiture  and  dissolution  should 
hare  been  declared  by  the  Judgmoit  of  a 
court  of  competent  Jurisdiction.  •  •  • 
But  an  adjudication  of  bankruptcy  or  a  ces- 
sation of  business  by  reason  of  utter  in- 
solT^cy  will  equally  have  that  ^ect" 

In  McDomiell  v.  Ala,  I*.  I.  Ck>.,  supra,  it 
is  held  that  a  corporation  is  dissolved,  with- 
in the  meaning  of  the  statute  relating  to  the 
personal  liability  of  stot^holpera,  when  it 
makes  an  asslgnmmt  for  the  benefit  of  its 
creditors  or  ceases  to  do  business. 

In  High  on  Receivers,  at  section  250,  th^ 
author  is  discussing  tlie  question  as  to  wheth- 
er certain  set-offs  are  admissible  as  a  de- 
fense in  an  action  by  a  receiver  to  recover 
dividends  wlilch  have  been  Illegally  paid  and 
says:  "The  foundation  of  the  action  being 
the  lll^I  payment  of  dividends  In  fraud  of 
the  creditors,  and  the  reparation  sought  be- 
ing the  restoration  of  the  funds  for  the  cred- 
itors' boeflt,  the  receiver  is  regarded  as 
the  representative  of  the  creditors  and  not 
of  the  corporation,  and  hence  the  defense  is 
nnavallable." 

The  action  at  bar  Is  prosecuted  by  the 
receiver  to  recover  dlvldenda  allied  to  liave 
been  Ul^ally  paid,  and  the  action  is  tor  the 
bMieflt  of  the  creditors,  and  we  have  no 
doabt  of  tiie  noelver*!  right  to  maintain 
this  action. 

[I]  2.  Is  this  action  barred  the  statute 
of  limitations? 

It  Is  stated  In  10  Gyc.  p.  10G4,  tbat  knowl- 
edge of  the  corporate  officer  or  agent  will 
not  be  Imputed  to  the  cozporaUon  where  the 
ftct  la  one  whldi  Qie  oBcet  or  agent  la  inter- 
ested  In  concealing  fiwm  It,  acept  In  cases 
wliere  ft  omtiary  rale  is  necessary  to  save 
tile  rights  of  Innocent  third  persons.  Undw 
tbe  allegatiiois  of  the  complaint,  it  would 
be  presomed  ttiat  the  directors,  if  th^  had 
declared  and  paid  illegal  dlvidenda,  were  in- 
terested in  omcealing  that  fact,  and  no  pre- 
sanu)tlon  can  be  drawn  that  the  receiver  or 
the  creditors  knew  that  foot,  and  it  is  al- 
leged in  the  complaint  that  the  creditors 
did  not  know  of  the  ill^xil  payment  of  di- 
vidends until  Ifaxcb,  19U.  It  is  the  rale  in 
actions  ct  tills  character  that  the  recover 
r^iresmts  the  creditors  and  not  tbe  corpo- 
ntion.  High  on  Recdvera,  |S  250,  314,  320, 
and  32L  It  might  be  conceded  in  this  pro- 
ceeding that  the  action  Is  baned  as  to  the 
corporation;  but,  under  tbe  allegations  of 
tbe  complaint,  it  la  certainly  not  barred  as 
to  the  recover,  and  he  represents  tbe  cred- 


itors in  this  action.  We  cannot  concede  that 
tbe  statnte  had  run  simply  because  the  cred- 
itors might  have  discovered  when  said  divi- 
d^ds  were  paid  had  they  made  certain  In- 
vestigations. Where  it  is  positively  allied 
in  the  complaint  that  the  creditors  did  not 
discover  that  illegal  dividends  had  be^  paid 
until  shortly  before  bringing  the  action.  It 
Is  a  matter  of  defense  to  show  that  they 
failed  to  discover  that  fiact  because  of  neg- 
ligence on  their  part. 

[7]  3.  It  is  contended  that  It  was  necessary 
to  allege  In  the  complaint  that  at  the  time 
the  dividend  was  declared  the  creditors  were 
then  creditors  of  the  corporation.  We  can- 
not concede  that  contentlou.  The  statute 
makes  the  directors  liable  to  all.  creditors— 
those  who  became  creditors  before  Buch  div- 
idend is  paid  as  well  as  those  who  became 
creditors  afterward.  If  they  declare  a  divi- 
dend out  of  the  capital  of  tbe  corporation 
and  thus  deprive  the  creditors  of  the  pay- 
ment of  their  debts. 

In  Woolverton  v.  Taylor,  132  111.  197,  23 
N.  E.  1007,  22  Am.  St.  Rep.  521,  the  court 
said :  "The  officers,  if  liable  at  all,  are  lia- 
ble to  all  the  creditors  of  the  corporation — 
those  existing  prior  to  the  contract  creating 
the  excessive  indebtedness,  those  whose  debts 
are  created  thereby,  and  also  those  who  may 
afterwards  become  its  creditors.  As  to  the 
subsequept  creditors,  could  It  be  said  the 
cause  of  action  accrued  before  they  became 
creditors?  The  action  must  be  for  their  ben- 
efit, as  well  as  that  of  all  others,  and  yet 
they  may  not  have  become  creditors  of  the 
corporation  until  more  than  five  years  after 
the  first  assenting  to  excessive  indebtedu^s." 
Nix  V.  Miller,  26  Colo.  203,  57  Pac.  10S4; 
Patterson  v.  Stewart,  41  Minn.  84,  42  N.  W. 
926,  4  I*  R.  A.  745,  16  Am.  St  Rep.  671; 
Low  T,  Buchanan,  94  III.  76. 

[t]  4.  The  question  Is  raised  by  respondent 
Scott  that  the  complaint  does  not  allege  that 
at  the  time  the  dividends  were  declared  and 
paid  tbe  corporation  was  Insolvent,  and  for 
that  reason  does  not  state  a  cause  of  action 
against  Scott  We  are  unable  to  concede 
that  contention.  It  appears  from  the  allega- 
tions of  the  complaint  that  the  rights  of 
creditors  were  Injuriously  affected  by  the 
payment  of  aaid  dividends,  and  It  was  held 
in  Talt  T.  Plgott,  82  Wash.  344,  73  Pa.c  364, 
that  the  complaint  In  that  case  was  not  ob- 
jectionable for  failure  to  sll^  that  the 
company  was  insolvent  at  the  time  of  tlie 
purchase,  since  said  purchase  operated  to 
reduce  the  available  resources  ot  the  compa- 
ny which  snbsequently  became  insolvent, 
whidh  resources  would  otherwise  have  been 
ai^licable  to  tbe  claims  of  creditors.  So  in 
tbe  case  at  bar.  If  the  said  capital  stock  had 
not  been  reduced  by  the  payment  of  said  div- 
idends, the  subsequent  creditors  might  have 
received  payment  at  least  to  the  octent  of 
the  dividends  Illegally  paid. 

Ill]  It  Is  also  suggested  that  xesponAent 
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Scott  was  not  a  director  of  nor  in  any  way 
connected  wltb  tbe  Wlnn-Barr-Cbalney  Com- 
pany at  the  time  of  the  dlssolntion,  and  was 
therefore  not  liable.  It  does  not  matter 
whether  a  person  is  a  director  of  a  corpora- 
tion at  the  time  of  Its  dissolution  In  order 
to  be  hdd  liable  for  dividends  Illegally  paid 
to  him.  The  statute  makes  all  of  the  direc- 
tors liable  who  hare  received  Illegal  divi- 
dends. If  the  law  were  otherwise,  directors 
might  declare  and  pay  dividends  ont  of  the 
capital  Steele  for  their  own  beaeflt  and  then 
dispose  of  their  stock  and  thus  avoid  liabil- 
ity, regardless  of  the  fact  that  tii^  had  re- 
ceived 111^1  dividends  which  had  reduced 
the  capital  of  the  corporation. 

[•]  In  Swartley  v.  Oak,  etc.,  Co.,  136  Iowa, 
673,  113  N.  W.  496,  it  was  held  that,  where  a 
statute  renders  directors  liable  for  declaring 
a  dividend  from  its  capital  stock,  It  is  not 
essential  to  a  recovery  against  them  that  the 
assets  of  the  corporation  be  first  exhausted, 
or  even  that  its  liability  be  first  adjudi- 
cated. 

[19]  It  Is  also  contended  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  because  it  does  not  show  that 
there  were  any  legal,  bona  flde  creditors  or 
claims  against  said  corporation.  We  think 
the  complaint  amply  shows  that  said  corpo- 
ration had  creditors  and  that  there  remained 
an  indebtedness  of  about  ^,000  unpaid.  It 
Is  alleged  In  the  complaint  that  said  corpora- 
tion Is  Insolvent  and  unable  to  pay  its  Indebt- 
edness, or  any  part  thereof.  There  Is  no 
merit  in  that  contention.  We  are  fully  sat- 
isfied that  the  complaint  states  a  cause  of 
action.  The  complaint  clearly  alleges  that 
said  corporation  is  Insolvent  and  unable  to 
pay  Its  debts ;  that  it  has  paid  Illegal  divi- 
dends ont  of  its  capital  stock;  that  all  of 
its  assets  have  been  disposed  of  and  applied 
in  partial  payment  of  its  Indebtedness;  and 
that  there  remains  indebtedness  still  due. 
We  think  the  complaint  states  a  cause  of 
action  and  is  sufficient  to  put  the  revond- 
ents  upon  their  defense. 

The  judgments  of  dismissal  must  therefore 
be  set  aside,  and  the  defendants  permitted  to 
answer,  and  it  is  so  ordered,  with  costs  of 
this  appeal  In  favor  of  the  appellant 

STEWABT,  a  J.,  concurs. 


MOORE  V.  MOORB. 

(Supreme  Court  of  Utah.    Dec.  81,  1912.) 

1.  DivOBCE  (S  256*)— Enfobceuent  of  De- 
GBKB  FOB  ALIHOKT— FOEECLOSUBE  OF  LlEy. 
'Where  parties  entered  Into  an  agreement 
in  compromise  of  a  judgment  against  the  hus- 
band for  alimony,  whereby  each  was  to  deed 
to  the  other  certain  landn,  conditioned  upon  the 
huBband  paying  hia  wife  $40  within  two  days, 
and  by  consent  of  the  parties  the  wife's  mo- 
tion for  an  order  to  aell  land,  which  was  snbject 
to  her  judgment,  was  continned  to  a  day  cer- 
t^  and  the  husband  refused  to  tender  the  $40, 


the  wife  was  entitled  on  the  date  to  which  the 
continuance  was  taken  to  a  decree  that  the  land 
covered  by  her  Judgment  lien  be  sold  to  satiB^ 

the  judgment 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  725,  726;  Dec.  Mg.  {  256.*] 

2.  DiTOBCI  (I  26S*}— COLUTEBAI.  ATTACK. 

A  sale  01  land  made  onder  an  order  and 
judgment  in  a  case  In  which  the  court  had 
jtiriBdictlon  of  the  parties  and  subject-matter 
could  not  ba  assailed  In  a  subsequent  proceed-' 
ing  by  the  judgment  debtor  against  the  judg- 
ment creditor  to  enforce  spedfic  performance 
of  a  contract  entered  into  betwaco  them  in 
compromise  of  the  Judgment 

[Ed.  Note.— For  other  caaes,  see  Divorce, 
Cent  Dig.  IS  722-724;  Dec  IHg.  |  28S.*] 

Appttl  from  District  Gomt,  Salt  Lftks 
County;  Geo.  O.  Armstrong,  Jadgeu 

Action  by  John  Moore  against  Harriet  G. 
Moore  for  specific  performance.  From  decree 
for  defendant,,  plainttff  appwls.  Affirmed. 

This  is  an  action  for  the  specific  perforin- 
ance  of  an  agre^ent  for  the  sale  of  real 
estate.  The  appeal  is  taken  on  the  Judgment 

rolL 

The  findings  of  fact  made  and  filed  In  tlie 
case^  80  far  as  roatCTlal  to  the  question  pre- 
sented by  the  sKKoli  ua  as  fidlows: 

"That  on  the  6th  day  of  Febmary,  1006. 
there  was  an  action  pending  in  the  district 
court  of  Salt  take  ooan^.  state  ot  Utah, 
who^ii)  Harriet  G.  Moore,  the  d^endant  In 
this  action,  was  idataitifr,  and  John  Ifoore, 
the  ^alutifr  In  this  action,  was  defraidaat, 
and  on  the  date  last  named  this  court  made 
and  entered  its  decree,  whereby  it  was  ad- 
judged that  the  defendant  in  said  action  pay 
to  the  plaintift  ther^n  the  snm  of  92S  on  the 
15th  day  of  February,  1906,  and  the  sum  of 
$26  on  the  ISth  day  of  every  month  thereaft- 
er until  the  furtho-  order  of  said  conrt  Said 
decree  further  provided  that  the  defendant 
In  said  action  pay  to  the  plaintiff  Uiordn  the 
sum  of  $75  as  attorney's  fees  for  counsel  In 
said  action  and  that  said  snm  of  |79  to 
be  paid  on  the  16th  day  of  February,  1006L 
Said  decree  farther  provided  that  said  de- 
fendant in  said  action  pay  to  the  plalntlir 
therein  the  sum  of  f20.TO  as  costs  of  court, 
which  sum  was  to  be  paid  on  the  15th  day 
of  February,  1906.  The  court  further  finds 
that  there  was  due  and  owfaig  to  this  defend- 
ant from  the  plaintiff  In  this  action  on  the 
18th  day  of  December,  1008,  under  the  tenna 
of  said  decree  including  attorney's  fees  and 
costs  of  court  a  sum  In  excess  of  1941,  no  part 
of  which  at  that  time  liad  been  paid.  The 
court  further  finds:  That  by  the  terms  of 
said  decree  the  payments  above  referred  to 
and  all  of  them  were  made  and  declared  to 
be  a  Hoi  on  the  real  estate  hereinafter  first 
described.  That  said  decree  was  dniy  re- 
corded ih  the  ofllce  of  the  county  recorder  of 
Salt  Lake  county,  state  of  Utah,  on  the  7th 
day  of  Feteuary,  1006,  in  Book  2-3  of  Lims 
and  Leases,  at  pages  206,  207.  That  the  real 
estate  last  r^erred  to  la  described  as  follows: 
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(Here  follow  a  description  of  the  land  by 
metes  and  bounda.)  o^iat  said  decree  farther 
provided  that  thla  court  retain  Jurisdiction 
of  said  case  for  the  purpose  of  enforcing  the 
terms  of  said  decree.  That  on  the  6th  day  of 
December,  1908,  tlie  plaintiff  In  said  action 
served  upon  the  defendant  therein  a  written 
notice  notifying  said  defendant  tiiat  on  the 
IStfa  day  of  December,  1908,  the  plaintiff 
therein  wonld  move  tibe  court  to  make  and 
enter  lea  order  adjudging  and  decreeing  that 
the  real  estate  hereinbefore  described  should 
be  sold  to  pay  the  Judgment  that  had  thereto- 
fore been  entered  in  said  action  as  herein- 
before set  forth  in  these  findings,  tog^er 
with  costs  and  expenses  of  said  im>ceedlngB; 
and  on  the  said  18tli  day  of  December,  1008, 
pursuant  to  said  notice,  the  defendant  in  said 
action  with  his  counsel,  one  Adam  Duncan, 
an  attorney  at  law  of  this  court,  appeared 
before  the  court  for  the  purpose  of  partici- 
pating In  the  hearing  of  said  motion,  where- 
upon and  on  the  18th  day  of  December,  1008, 
the  said  plaintiff  and  the  defendant  entered 
Into  an  oral  compromise  agreement,  condi- 
tioned as  hereinafter  set  forth,  whereby  it 
was  agreed  that  the  defendant  In  said  ac- 
tion should  convey  by  good  and  suffident 
deed  to  the  plaintiff  therein  80  acres  of  land, 
the  same  being  a  part  of  the  land  before  de- 
scribed In  these  findings  and  was  as  follows, 
to  wit:  (Here  follows  description  of  the 
land  by  metes  and  bounds.)  And  as  a  part 
of  said  agreement  to  ctmiprondse  the  plaintiff 
In  said  action  agreed  to  conv^  by  good  and 
anfllcient  deed  of  cmiveyance  to  the  defendant 
therein  10  acres  of  land,  situate  in  Salt  Lake 
county,  state  ot  Utah,  described  as  follows, 
to  wit:  (Giving  descilption  of  land  by  metes 
and  bounds.) 

"The  court  furt^O'  finds:  That  the  plain- 
tiff In  said  action  agreed  to  convey  the  land 
hereinbefore  described  to  said  defendant 
with  fbe  express  nnderstanfing  and  condi- 
tion, and  not  otherwise^  that  the  defendant 
In  said  action  wonld  pay  to  tiie  plaintiff 
tber^  the  sum  of  f40  wltiiln  two  days  after 
the  .ISth  day  of  Decembw,  1908.  That  said 
agreement  of  compromlpe  further  provided, 
among  other  things,  that  one  of  the  chief  ob- 
jects of  making  said  compromise  agreement 
was  that  the  plaintiff  in  said  action  would 
not  be  required  to  Incur  any  additional  ex- 
peaae  In  the  sale  of  the  real  estate  upon 
which  said  Judgment  constituted  a  lien  as 
berelnbefore  set  forth  to  satisfy  said  Judg- 
ment and  costs,  and,  If  the  plaintiff  In  said 
action  was  required  to  expend  further  money 
or  Incur  additional  expense  in  the  sale  of 
said  real  estate  to  satisfy  said  Judgment, 
then  the  plaintiff  therein  would  not  convey 
to  the  defendant  therein  the  real  estate  as 
beretofore  described  In  these  findings.  Said 
compromise  agreement  further  provided  that 
neither  of  said  deeds  were  to  be  delivered  to 
the  respective  parties  until  the  said  sum  of 
940  had  been  paid  as  before  provided  in  these 


findings,  then  only  on  condition  that  the 
said  plaintiff  was  not  to  in<mr  any  farther 
Indebtedness  as  hereinbefore  provided ;  that 
both  of  said  deeds  were  to  be  held  by  said 
attorneys,  subject  to  the  terms  of  said  agree- 
ment of  compromise  as  hereinbefore  set  forth 
and  delivered  in  accordance  therewith  and 
not  otherwise.  That  both  of  said  deeds  were 
executed  and  placed  in  the  bands  of  the  at* 
tomeys  of  the  respe<^ve  parties  for  the  pur- 
poses heretofore  set  forth  In  these  findings 
aod  not  otherwise.  That  the  plaintiff  in 
this  action  neglected  and  refused  to  pay  the 
sum  of  $40  within  two  days  from  the  18th 
day  of  December,  1008,  or  on  or  before  the 
8th  day  of  January,  1009,  or  at  any  time* 
or  at  all.  That  the  hearing  of  said  motion 
in  the  case  first  referred  to  in  these  findings 
was  by  the  court  continued  from  the  18th 
day  of  December,  1008,  to  the  8th  day  of 
Jannary,  1909,  with  consent  of  H.  A.  Smith, 
counsel  for  the  plaintiff  in  said  action,  and 
Adam  Duncan,  counsel  for  the  defendant  In 
said  action,  and  on  the  said  8th  day  of  Jan- 
uary, 1909,  the  district  court  of  Salt  Lake 
county  made  and  entered  its  order  and  de- 
cree directing  that  the  real  estate  upon  which 
said  Judgment  constituted  a  lien  as  before 
described  In  these  findings  ^nld  be  sold  in 
the  manner  provided  by  law  In  sndi  cases 
made  and  provided  to  satisfy  the  Judgm^t 
so  rendered  In  said  ordinal  cause,  and  the 
court  further  finds  that  said  real  estate  was 
sold  in  partial  satlsCactlon  of  said  Judgment 
under  the  tMms  of  said  decree  The  court 
further  finds  that  the  defendant  In  said  ac- 
tion neglected  and  refused  to  eomply  with 
the  terms  and  etmditions  of  the  compromise 
agreement  as  set  fortii  In  these  findings,  and 
In  consequence  there<rf  the  plaintiff  in  said 
action  was  compelled  to  and  did  incur  and 
pay  more  than  9S0  costs  In  causing  the  real 
estate  to  be  sold  to  satisfy  said  Judgment  as 
before  set  forth  In  these  flndiiu^  The  court 
further  finds  that  the  defendant  In  said 
original  action  did  not  toider  to  plaintiff 
therein  tibe  aoUI  sum  of  MO  wlthhi  two  days 
from  the  18th  day  of  December,  1908.  or  at 
any  other  time  on  or  before  the  8th  day  of 
January,  1909,  but  that  on  or  about  the  4tb 
day  of  March,  1009,  Adam  Duncan,  who  was 
then  attorney  for  defendant  In  said  action, 
went  to  the  City  and  Count?  bidlding  at  Salt 
Lake  City,  Utah,  where  H.  A.  Smith,  who 
was  attorney  for  the  plaintiff  In  said  action, 
was  engaged  In  the  trial  of  a  case  before  the 
court,  and  offered  to  pay  the  said  H.  A. 
Smith  and  there  produced  $40  in  cash  on  ac- 
count of  the  transaction  mentioned  in  these 
findings,  which  sum  the  said  H.  A.  Smith 
then  and  there  refused  to  accept  The  court 
further  finds  that  the  plaintiff  in  said  orig- 
inal action  agreed  with  the  defendant  there- 
in, and  as  a  part  of  said  oral  agreement, 
that  if  he  complied  with  all  of  the  other 
terms  and  conditions  of  said  oral  agreement 
as  before  set  fortii  In  these  findings,  and  not 
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Otherwise,  Uiat  the  said  platntlff  woald  re- 
lease the  said  defendant  from  all  indebted- 
nesa  which  the  said  defendant  was  then  ow- 
ing or  which  should  thereafter  accrue  as  aU- 
mony  theretofore  awarded  to  the  plaintiff 
from  the  defendant" 

It  Is  admitted  in  the  pleadings  that  the 
defendant  in  this  action,  plaintiff  In  the  for- 
mer action,  purchased  the  real  estate  here  in- 
volved at  tile  sale  mentioned  In  the  foiegfdng 
findings  of  fact. 

As  ooncluslons  of  law  the  court  found: 
"That  the  plaintiff  Is  not  entitled  to  a  judg- 
ment In  this  cause  against  the  defradant  of 
any  character,  but  that  the  defendant  is  en- 
titled to  a  Judgment  agalnat  the  plaintlfl  for 
the  coats  of  this  action." 

A  decree  was  entered  In  favor  of  defoidant 
and  against  the  plaintiff  adjudging  that 
"plaintiff  is  not  entitled  to  a  judgment  of  any 
character  against  the  defendant  «  •  •  and 
that  plaintiff  has  no  cause  oit  action  agalnit 
the  defaidant." 

Plaintiff  appeals. 

James  D.  Pardee,  of  Salt  lAke  C^ty,  for 
aK>eUant   Smith  &  McBroom,  of  Salt  Lake 

City,  for  respondent 

Mccarty,  X  (after  stating  the  facts  as 
above).  Appellant,  In  his  assignment  of  er- 
rors, assails  the  conclusions  of  law  and  the 
decree  on  the  ground  that  they  are  not  re- 
f^nsive  to  and  are  not  supported  by  the 
findings  of  fact  and  that  they  are  contrary 
to  law.  We  think  the  assignment  is  with- 
out merit  and  should  be  overruled. 

[1]  It  appears  from  the  findings  of  fact, 
above  set  forth  that  in  a  former  action  be- 
tween the  parties  to  this  action  a  decree  was 
entered  adjudging  that  this  appellant,  who 
was  defendant  In  that  action,  pay  to  re- 
spondent a  certain  amount  of  money  for 
costs  and  attorney's  fees,  and  the  further 
sum  of  ?25  per  month  thereafter  until  far- 
ther order  of  the  court  ,0n  December  18, 
1908,  there  was,  under  the  terms  of  the  de- 
cree In  that  action,  due  and  owing  from  ap- 
pellant to  the  respondent  herein  the  sum  of 
f941,  which,  under  the  decree,  became  and 
was  a  Hen  on  the  30  acres  of  real  estate 
herein  mentioned.  On  December  S,  1908,  re- 
spondent served  on  appellant  a  notice  In 
writing  notifying  him  that  she  would  on  the 
18th  day  of  Dec^ber,  1908,  move  the  court 
for  an  order  adjudging  and  decreeing  that 
the  tract  of  land  referred  to  be  sold  to  pay 
the  judgment  In  said  action.  Appellant  pur- 
suant to  tbis  notice,  appeared  In  court  with 
his  counsel  for  the  purpose  of  taking  part 
in  the  bearing  of  the  motion.  On  Dt>cember 
18,  1908,  the  oral  compromise  agreement 
mentioned  in  the  findings  of  fact  was  enter- 
ed into  between  the  parties,  and  "the  hear- 
ing of  the  motion  •  *  •  -waa  by  the  court 
continued  from  the  ISlh  day  of  December, 
1908.  to  the  8th  day  of  January,  1909."  It 
further  appears  that  "the  plaintiff  (app^- 
lantO  In  this  action  neglected  and  refused  to 


pay  the  said  sum  of  $40  within  two  days 
from  the  18th  day  of  December,  1908,  or  at 
any  time  or  at  all,"  and  on  the  8th  day  of 
January,  1909,  the  day  to  which  the  hearii^ 
of  the  motion  was  continued,  the  court  "made 
and  entered  its  order  and  decree  directing 
that  the  real  estate  upon  which  said  judg- 
ment was  a  lien  *.  *  *  should  be  sc^  in 
the  manner  provided  1^  law  *  *  *  to 
satisfy  the  judgmoit"  It  will  be  observed 
that  the  hearing  on  the  motitm  for  an  order 
and  decree  directing  the  sale  of  the  land  in 
question  was,  by  consent  of  the  parties,  con- 
Uaued  to  a  day  certain  and  the  matter  held 
In  abeyance  the  conrt  from  December  18, 
1908.  until  January  8,  1909,  to  enable  aiH>el- 
lant  to  fulfill  his  part  of  the  compromise 
agre^ent-  This  be  "neglected  and  refused" 
to  do  during  the  time  the  proceedings  were 
thus  temiwrarlly  suspended  by  the  court 
Nor  did  he  make  any  offer  to  carry  out  the 
terms  of  the  agreement  until  long  after  the 
order  and  decree  of  sale  was  made.  Re- 
spondent therefore,  under  these  circum- 
stances, there  being  no  question  raised  as  to 
the  r^ularity  of  the  proceedings,  was  en- 
titied  to  an  order  and  decree  of  conrt  di- 
recting tiiat  the  land  covered  by  her  judg- 
ment lien  be  sold  and  that  the  proceeds  of 
the  sale  be  applied  to  the  paym^t  of  the 
judgment  Moreovw,  to  grant  the  relief  ask- 
ed for  by  appellant  would  necessitate  the  set- 
ting aside,  or  treating  as  an  absolute  nullity, 
the  sale  made  in  pursuance  of  the  order  and 
decree  mentioned.  Appellant  in  effect  con- 
cedes this,  because  In  his  prayer  for  relief  he 
asks  "that  the  sale  heretofore  made  by  the 
sheriff  of  Salt  Lake  county  of  said  •  •  • 
land  •   •   •   be  set  aside,"  etc. 

[2]  No  claim  Is  made  that  the  sale  was  Ir- 
regular, or  that  the  court  was  without  juris- 
diction to  make  and  enter  the  order  and  de- 
cree under  which  it  was  made.  In  fact,  all 
that  appellant's  petition  or  complaint  con- 
tains on  this  iwint  is  a  recital  that  the  sale 
was  made  in  pursuance  of  an  order  and  de- 
cree of  the  court  and  In  the  prayer  of  the 
complaint  appellant  asks,  as  above  stated, 
that  the  sale  be  set  aside.  The  sale  was 
made  In  pursuance  of  an  order  and  decree 
made  and  entered  In  a  cause  in  which  the 
contt  had  jurisdiction  of  the  parties  and 
of  the  .subject-matter  of  the  action.  It  can- 
not therefore  be  successfully  assailed  In  a 
collateral  proceeding.  This  would  be  so 
even  though  there  were  some  informalities  or 
irregularities  in  the  proceedings  leading  np 
to  and  surrounding  the  sale.  24  Gyc.  38;  17 
A.  &  E.  Eucy.  L.  094,  099.  But,  as  we  have 
stated,  no  such  claim  Is  made.  A  question 
similar  to  the  one  here  Involved  was  before 
the  Supreme  Court  of  Wisconsin  In  the  case 
of  Tallman  v.  McCarty,  11  Wis.  406,  and 
tiiat  court,  in  a  well-consldered  opinion,  lays 
down  what  we  think  Is  the  correct  principle. 
It  is  there  said:  "This  is  not  a  bill  of  reviv- 
or, but  an  original  bill,  and  the  question 
I  arisaB:  Could  the  honk  impeach  the  order  or 
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decree  oC  sale  In  sach  oc^teral  proceedliw? 
We  tbink  not  Tbe  only  gronnd  upon  which 
lU  could  do  so  woold  be  by  sbowlns  that  it 
was  an  absolute  nnlUty,  either  for  want  of 
JoriBdlction  of  tbe  sabject-matter  or  the  par- 
ties, or  because  the  court  had  no  power  to 
make  such  an  order  In  the  action.  Neither 
of  these  objections  exist  here.  ♦  •  •  No 
order  which  a  court  Is  empowered,  under 
any  circumstances  in  the  course  of  a  pro- 
ceeding over  which  it  has  JurlBdlctiou,  to 
make,  can  be  treated  as  a  nullity  merely  be- 
cause It  was  made  Improvldently,  or  in  a 
manner  not  warranted  by  law,  or  the  previ- 
ous state  of  the  case.  Tbe  raily  question  in 
Biffih  a  case  Is:  Had  tbe  court  or  tribunal 
tbe  power,  under  any  otroutnttancet,  to  make 
the  order  or  perform  Xbe  act?  If  this  be  an- 
swered In  the  affirmatlTe,  th^  its  decision 
upon  thote  drounutance*  becomes  final  and 
oondusiTe,  until  reversed  by  a  direct  pro- 
ceeding for  that  purpose.  In  the  case  before 
us  it  was  for  the  circuit  court  to  determine 
in  the  first  instance  when  and  how  the  au- 
tbolity  with  which  it  was  invested  to  direct 
a  sale  should  be  exercised ;  and,  if  In  so  do- 
ing it  committed  an  error,  no  matter  bow 
egregious,  whether  In  the  construction  of  a 
statute  or  otherwise,  still  the  order  was  val- 
id until  reversed  upon  a[^>eal.  It  was  a 
mere  error  or  irregularity  which  could  only 
be  taken  advantage  of  by  appeal,  but  cannot 
be  inquired  Into  in  this  proceeding." 

In  Thompson  t.  Superior  Court,  lid  CaL 
538,  51  Pac.  863,  it  la  said:  "While  tbe  party 
seeking  relief  may  resort  to  his  bill  In  equity 
be  may  (and,  indeed.  It  Is  said  to  be  the 
preferable  practice)  ai^ly  by  motion  to  the 
court  which  has  decreed  the  sale,  and  iu  ap- 
plying to  such  court  he  may  base  his  applica- 
tion upon  any  equitable  principle  of  relief 
which  would  give  Jurisdiction  to  a  court  of 
equity  In  any  other  case  of  sale— fraiid,  mis- 
take, accident,  or  other  ground  of  purely 
equitable  cognizance." 

Appellant  not  having  alleged  fraud  or 
other  cause  which  would  as  a  matter  of  law 
vitiate  the  proceedings  leading  up  to  and 
ending  in  the  sale,  we  are  of  the  opinion 
tbat,  if  he  thought  he  was  entitled  to  have 
tbe  sale  set  aside  for  any  reason  that  would 
aatborlze  the  court  in  the  exercise  of  Its 
■onnd  discretion  to  set  it  aside,  he  should 
by  motion  have  applied  to  the  court  for  such 
relief  in  the  former  proceedings. 

The  Judgment  la  affirmed,  with  costs  to  re- 
QMndent 

VBIOK,  a  J.,  and  STRAUP,  concur. 


LOCHHEAD  et  aL  t.  JBNSBIN. 
(Supreme  Court  of  TJtali.    Dec.  30,  1912.) 
1,  Nbouoxrcs  (I  134*)— AtrrouoBiu  Aooi- 

OBXI^DBATH  op  GUESTV-SpEED— EVIDBNCB. 

In  an  action  for  the  death  of  an  invited 
guest  riding  in  defendant's  automobile*  as  the 


result  of  tbe  macbfaie  skidding  and  tnnlttg 
over  into  a  ditch,  evidence  Aaw  to  reqnin  a 
finding  that  the  machine  was  not  mnidng  at  a 
greater  speed  than  IS  to  18  miles  an  boor  at 
the  time. 

[Ed.  Note.— For  other  casestsee  NegUgeace. 
Cent  Dig.  H  267-^0,  272,  Dea  Dig.  | 

134.*] 

2.  NiauGXirox  (|  184*)  — AuTouosnx  Acox- 
dkih^Dkath  of  Guxbt— Speed. 

Under  Laws  1909,  c.  113.  Umithig  the 
speed  of  automobilee  in  the  highways  outside 
of  incorporated  dties  to  18  miles  an  hour,  evi- 
dence toat  at  the  time  decedent,  an  invited 
gnest  of  defendant,  was  killed  by  the  turning 
over  of  defendenfs  antomobile  It  was  being 
driven  on  a  coantiy  highway,  described  bvi 

ElaintiffB  as  in  good  condition  and  smooth,  and 
y  defendant  as  somewhat  roagb,  with  chnck 
holes  in  it,  at  from  16  to  18  miles  an  hour 
vas  Insufficient  to  Justify  a  finding  of  actionable 
negligence. 

[Ed.  Note.— For  other  caseStSee  NegUgence. 
Cent  Dig.  H  267-270,  272,  273;  Dec.  Dig.  | 
134.*) 

3.  TBiAi.  (I  261*)— InBTEUonoNS  — Appxjoa.- 

BXUTT  TO  PLKaOINOS. 

In  an  action  for  the  death  of  a  guest  by 
the  turning  over  of  defendant's  automobue 
wUle  being  driven  along  a  coontry  highway, 
tbe  complaint  charged  negligence  solely  m  tbat 
the  machine  was  being  run  at  a  dangerous  rate 
of  speed.  Beldj  that  Instructions  authorising 
a  verdict  for  plalntlfFs,  not  only  on  a  find^ 
of  the  negligence  alleged,  bat  also  U  tbe  evi- 
dence showed  negligent  or  careless  operatiOQ, 
or  failure  to  preserve  a  reasonable  lookout  for 
obstructions  or  dangers  In  the  road,  were  er- 
roneous, as  beyond  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  687-696;  Dec  Dig.!  26L*] 

4.  NBGUGBirOB    (I    98*)— DCFUTBD  NbOU- 
OEHCE. 

Where  decedent  accepted  an  invitation  by 
defendant  to  ride  In  defendant's  automobUe, 
and  decedent  sat  in  the  bach  seat  exercising 
no  control  over  or  direction  of  the  operation 
or  handling  of  tbe  macbine  prior  to  the  time 
It  was  thrown  over  an  embankment  and  dece- 
dent was  killed,  defendant's  neglUceoee,  if  any, 
in  operating  the  machine  could  not  be  imputed 
to  decedent 

[Ed.  Note^For  other  cases,  see  Negligence, 
Gent  Dig.  ||  147-165;  Dec.  Dig.  I  93.*! 

Appeal  from  District  Goort^  Weber  Oonntr ; 
N.  J.  Harris,  Judge. 

Action  by  Pearl  H.  Locbhead  and  others 
against  Jacob  Jeuaen,  Ju^msnt  for  i^aln- 
tlfCs,  and  defmdant  apiwals.  Reversed,  and 
new  trial  granted. 

J.  E.  Bagl^  and  J.  O.  Heywood,  both  of 
(^eo,  for  appelant  Bldiards  &  Boyd,  of 
OgHesOt  tor  reBp<mdait& 

STRAUP,  J.  This  Is  an  action  to  recover 
damages  for  the  death  of  William  8.  Loch- 
head,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  In  the  complaint 
it  Is  alleged  that  the  deceased,  at  tbe  Invita- 
tion of  the  defendant,  mtered  the  defendant's 
automobile  to  take  a  ride,  and  that  "the  de- 
fendant acted  as  operator  or  driver  of  his 
said  automobile,  and  determined  and  regu- 
lated the  speed  at  which  it  should  run,  and 
while  the  deceased  was  so  riding  with  him 
as  bis  guest,  at  or  near  Pleasant  View,  In  nt- 
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tee  dlsr^ftrd  of  his  duty  In  that  respect,  the 
defendant  negUgmtly,  carelessly,  and  reck- 
lessly caused  his  said  aatomobUe  to  run  at  a 
furious  and  dangerous  rate  of  8[>eed,  to  wit, 
at  the  rate  of  about  60  miles  an  hour,  and 
so  fast  that  the  automobile  violently  Jumped 
and  overturned,  thereby  forcibly  throwing 
the  deceased  upon  and  against  the  ground," 
by  reason  of  which  he  was  Injured  and  killed. 
The  foregoing  allegations  with  respect  to  the 
speed  at  which  the  automobile  was  operated 
are  the  only  charged  acts  of  negligence. 
They  veere  put  in  issue.  The  trial  resulted 
in  a  verdict  and  Judgment  In  fitvor  of  the 
plaintiffs.  The  defendant  appeals.  He 
claims  that  the  evldmce  Is  insufficient  to  sup- 
port the  allegations  of  negligence,  and  that 
the  court  erred  In  the  charge. 

The  evidence  shows  that  the  deceased  en- 
tered the  defendant's  automobile  at  the  de- 
fendant's InvltatlcHi,  and  that  the  automobile 
was  operated  by  the  defendant  al«ig  a  h^- 
way  in  the  country.  The  accident  happened 
between  8  and  4  o'doCk  la  the  afternoon. 
TbwB  three  persons,  in  the  antomoMle, 
Qie  defendant,  the  deceased,  and  one  Sandw- 
son.  Sanderson,  a  witness  called  by  the 
I^lntlffs,  teettfled  that  the  speed  of  the  auto- 
mobile at  the  Ume  of  the  aocddent  was  about 
IS  miles  an  boor;  that  at  the  idace  of  the 
accident  t^iere  were  "dust  holes"  or  *^uts" 
in  the  road ;  that  It  was  "pretty  rough" ;  that 
the  rats  or  holes  were  partially  covered  or 
filled  with  dost  ct  sand ;  and  that  the  aoto- 
moblle  stnxft  or  "bumped"  into  one  of  the 
boles  or  rats  and  "sUd"  or  "skidded"  first 
to  the  one  side  and  then  to  the  otirn  of  the 
road,  and  left  it  and  ran  into  or  over  a  ditch 
and  "som^raanlted,"  casting  the  deceased  out 
He  further  testified  that  "it  would  not  have 
been  possible  tor  ns  to  observe  that  then  was 
a  d^resslon  or  ditch  where  this  machine 
went  off  of  the  main  line;"  that  **th«re  was 
nothing  to  obscure  our  vision  ahead  when  we 
w«e  aivroacblng  this  place,"  bu^  "approach- 
ing the  place  where  the  machine  vent  down, 
lotting  ahead  It  presented  the  appearance  of 
the  level  of  a  street"  Othw  witnesses  for 
plaintiffs  testified  that  the  road  at  the  place 
of  the  ao(ddrat  was  smooth  and  in  good  con- 
dition, exc^  for  dust  and  small  ruts ;  that 
GAiortly  afttt-  the  accident  they  noticed  tracks 
of  the  automobile,  showing  that  It  had  mored 
from  one  side  of  the  road  to  the  other  and 
went  down  the  embankment  Another  wit- 
ness testified  that  he  saw  the  tracks  where 
the  automobile  left  the  road,  and  that  they 
led  to  a  "chuck  hole"  In  the  road,  which  was 
struck  by  the  automobile.  Other  witnesses 
for  the  plaintiffs  testified  that  between  2  and 
3  o'clock  they,  some  distance  from  the  place 
of  the  accident  met  an  automobile  going 
"very  fast,"  In  which  were  three  men ;  but 
they  were  unable  to  identify  or  describe  ei- 
ther the  automobile  or  the  occupants.  Still  an- 
other witness,  about  360  feet  away,  drying 
fmil^  testified  that  she  beard  the  noise  of  the 


automobile,  glanced  down  the  road,  and  It  ap- 
peared to  her  '^Ike  the  machine  raised  ri^ 
up  in  the  middle  of  the  road,  like  the  froM 
wheels  went  tn  the  air,"  and  "then  turned  to 
the  south  of  the  road"  and  went  lyrvr.  The  de- 
fendant testified  that  while  operating  the 
automobile  in  at)out  the  centra  of  the  road, 
along  the  place  of  the  accident,  at  a  si>eed  of. 
about  15  or  18  miles  an  hour,  "the  machine 
skidded  to  the  north  and  then  to  the  south 
and  went  off  the  road,  and,  as  I  was  trying 
to  get  bade  on  the  roa^  struck  somethin;  and 
turned  over.  •  •  •  Jngt  before  this  there 
were  chu<&  boles  In  the  road."  The  machine 
"struck  the  chuck  holes.  There  were  three  or 
four  right  close  together.  •  •  •  That 
caused  me  to  turn  over  this  way  a  little  and 
theh  to  the  I^  *  •  *  *  The  ma<Aine 
skidded  and  then  Jumped  off  Into  the  dltoh." 

[1  ]  Now,  upon  this  evidence,  what  was  the 
highest  speed  the  Jury  were  licensed  to  find 
the  automobile  was  run  at  the  time  of  the  ac- 
cident? We  think  at  15  or  18  miles  an  honr. 
The  testimony  of  those  that  they,  some  dis- 
tance from  the  place  of  the  accident  and  half 
an  hour  or  more  before  it  occurred,  met  an 
automobile  going  "very  fast"  in  which  were 
three  men,  but  were  unable  to  id«itify  or  de- 
scribe ^ther  the  automobile  or  the  occupants, 
IB  of  no  consequence.  Nor  is  the  testinwny 
of  the  fruit  dryer  that  she  glanced  down  the 
road  and  saw  what  appeared  to  her  the 
"front  wheels  of  the  automobile  go  In  the 
air,"  the  machine  go  off  the  road,  and  down 
the  embankment  without  even  an  oplnloD 
as  to  the  speed  at  which  It  was  operated. 

[i]  Now,  were  the  Jury  Ilcdised  to  say  that 
operating  an  automobile  on  a  public  highway 
outside  of  an  Incorporated  dty  or  town  at  a 
speed  of  from  16  to  18  miles  an  honr  was 
negligent?  Under  the  statute  (chapter  113, 
Sess.  Laws  IfiOO)  It  was  lawful  at  snch  a 
place  to  operate  an  automobile  at  a  speed  not 
to  exceed  20  miles  an  hour.  Of  course,  a 
Jury  ts  permitted  to  say  in  some  Instances, 
dependent  upon  the  particular  attendant 
facts  and  drcumstances,  that  the  operation 
of  an  automobile  within  the  speed  Undt  a» 
fixed  by  statute  or  ordinance  Is  nevertheless 
negligent  Were  they  permitted  to  do  s» 
here?  We  think  not,  for  the  reason  Uiat 
sufficient  facts  and  circumstances  attendant 
upon  and  surrounding  the  case  were  not 
shown  upon  which  the  conclusion  of  negli- 
gence In  such  particular  may  be  predicated. 
Certainly  a  Jury  could  not  be  permitted  to 
predicate  such  negligence  on  the  mere  fact 
that  the  automobile  was  operated  at  a  ^eed 
of  from  15  to  18  miles  an  hour.  No  facte  or 
circumstances  were  here  shown,  except  that 
the  road  at  the  place  of  the  accident  was 
dusty  or  sandy;  that  there  were  rute  or 
chuck  holes  In  the  road,  but  the  character 
or  extent  of  them  not  shown  or  described; 
and  that  the  road  was  "pretty  rough."  The 
plaintiffs  In  this  particular,  by  their  evidence^ 
endeavored  to  show  that  the  zoad  was  la 
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SDod  condltioD  and  smooth;  tbe  defendant 
that  It  was  8(»newliat  rougb.  The  former  to 
prove  themselves  oat  of  court;  tbe  latter  In. 
For  whatever  license  the  Jury  bad  to  predi- 
cate negligence  upon  a  speed  of  from  15  to 
18  miles  an  hoar  because  of  a  bad  condition 
of  the  road,  the  pialntlCTs  did  all  they  could 
to  destroy  It  by  showing  that  the  road  was 
smooth  and  good;  and  the  defendant  tried 
as  hard  to  keep  himself  In  by  endeavoring 
to  show  that  tbe  road  was  bad.  We  do  not 
think  he  qaite  succeeded.  We  think  tbe  evi- 
dence was  not  suffident  to  let  the  case  to  the 
Jury  on  the  alleged  negligence. 

[3]  Now  as  to  the  charge.  Notwithstand- 
ing tbe  single  act  of  alleged  negligence — run- 
ning tbe  automobile  at  a  high  and  dangerous 
rate  of  speed — the  court  nevertheless  charg- 
ed that  if  the  Jury  found  that  the  defendant 
*Vas  driving  said  car  Diligently  or  care- 
lessly, or  if  you  believe  that  he  was  driving 
at  a  reckless  or  dangeroas  rate  of  speed," 
and  that  "the  death  resulted  directly  and 
proximately  from  such  negligence  or  care- 
lessness, then  you  should  find"  for  the  plain- 
tiffs.  AgalD,  tbe  court  charged  that  If  tbe 
Jory  found  that  "the  defendant  was  not  In 
tbe  exercise  of  reasonable  care  in  the  opera- 
tion of  his  said  car,  and  that  by  reason  there- 
of the  injury  occurred  to  the  said  deceased, 
and  the  said  negligence  of  the  Said  defendant 
was  the  direct  and  proximate  cause  of  tbe 
said  Injury,"  then  the  defendant  was  liable 
Tbe  court  also  charged  that  it  was  tbe  duty 
of  tbe  defmidant  In  operatlDg  tbe  aatomoblle 
**to  use  due  dlllgenoe  In  the  driving  of  the 
sune,  so  as  to  hare  It  under  reascmahle  con- 
trol  at  alf  times  to  avoid  injury;  and  it  is 
tbe  duty  of  the  driver  of  said  car  to  keep 
n  reasonable  lo<dcoiit  for  any  obetmcOons  or 
dangers  that  may  be  in  tlie  road  upon  which 
he  is  driving,  and  If  be  foUs  to  do  so,  and 
through  his  negligence  causes  injury  to 
othoa,  fbaa  be  la  liable  therefore."  The 
ooiut  further  duirged  that  in  determining 
■whether  or  not  tiie  defoidant  *'was  ezerds- 
Ing  reasonable  care"  the  ^nry  might  consid- 
er "the  manner  in  which  the  defendant  was 
driving"  and  "tbe  BDeed  at  which  he  was 
drivlns."  It  is  thas  seen  tiiat  tbe  (^rge 
clearly  iveaented  to  the  Jdit  qoestlons  of 
netflgence  Ar  beyond  that  diarged  In  the 
oomplalnt,  and  permitted  the  Jory  to  base  a 
verdict,  not  only  upon  tbe  negllgaice  alleged, 
but  also  apon  ai^  negli^nt  or  careless  oper- 
a,tloa,  management,  control,  or  driving  of  the 
automobile,  ox  failore  to  observe  or  keep  a 
reaaonable  lookout  for  obstructions  or  dan- 
flers  in  tbe  road,  l^t  the  charge,  In  view 
at  the  alleged  negligence,  was  erroneous  and 
prejadlcial  needs  no  argument 

[4J  Since  the  Judgment,  for  the  reasons 
Indicated,  must  be  reversed  and  a  new  trial 
granted,  it  is  also  proper  to  say  that  the  con- 
trations  of  the  appellant  that  be  was  entitled 
to  go  to  the  Jury  upon  the  question  of  con- 


tributory negligence  of  tbe  deceased  and  of 
"Imputed"  negligence  of  the  defendant.  If 
any,  to  the  deceased  are  wholly  groundless. 
There  Is  no  evidence  to  show  that  the  de- 
ceased did  or  said,  or  failed  to  do  or  say, 
anything,  except  that  he,  at  tbe  invitation  of 
tbe  defendant,  sat  In  the  back  seat  of  tbe 
automobile,  and  was  thrown  over  the  em- 
bankment and  killed.  There  Is  no  evidence 
to  show  that  he  bad  or  exercised  any  control 
over  or  direction  of  the  operation  or  han- 
dling of  the  automobile,  or  that  he  In  any 
particular  consented  to  or  acquiesced  in  the 
manner  of  Its  operation.  -Tbe  appellant  has 
urged  that  "the  ride  In  the  automobile  was 
tbe  mutual  enjoyment  of  all  three"  occupants, 
and  since  the  plaintiff  did  not  show  that  tbe 
deceased  protested  against  the  manner  of 
Its  operation  It  must  be  presumed  that  he 
acquiesced  therein;  and  therefore  the  neg- 
ligence, if  any,  of  the  defendant  must 
Imputed  to  the  deceased.  In  view  of  the  evi- 
dence, tbe  appellant  is  wrong,  both  as  to  the 
burden  of  proof  and  the  law.  The  ruling  of 
the  court  in  refusing  to  submit  audi  ques- 
tions to  the  Jury  on  the  evidence  adduced 
was  right 

For  the  reasons  heretofore  given,  the  Judg- 
ment of  the  court  below  Is  reversed  and  a 
new  trial  granted.  Costs  to  the  aiv^Uant. 

FBICK,  C  J.,  and  UcCABTY,  J.*  concur. 


VOTA  V.  OHIO  COPPER  Oa 
(Supreme  Court  of  Utah.   Dec.  81,  1912.} 

1.  Uaater  and  Sbbvaht  (IS  286,  289*)— Iv- 

JDBIES  TO  SeBVANT  —  OPERATION  OF  MA- 
CBINEBT— NEOUaENCE— OONTBIBOTOBT  NbO- 

UOENCB— Question  fob  Jdbt. 

Id  an  action  for  Injories  to  an  inexperi- 
enced servant  while  assisting  In  moving  tim- 
bers by  a  hoisting  engine  by  his  arm  becoming 
crushed  between  a  timber  and  the  hoist  drum, 
evidence  held  to  require  snbmiBsion  of  the 
questions  of  defendant's  negligence  and  plain- 
tiETs  contributory  negligence  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §S  1001,  1006,  1010-1080. 
1080-1132:  Dec  Dig.  H  286,  289.*] 

2.  MaSTEB  and  SeBVANT  (I  288*)— IKJUUBS 

TO  Sebvant— Assumed  Bjbk. 

Where  plaintiff,  an  inexperienced  servant, 
was  directed  to  aBslst  in  unloading  timbers 
from  a  car  by  means  of  a  hoist,  and  his  arm 
was  crushed  by  the  engineer  negligently  draw- 
ing a  Umber  against  the  drum  of  tbe  hoist 
when  he  had  been  directed  to  lower  the  tim- 
ber onto  a  truck,'  after  it  had  once  come  to 
rest  to  enable  plaintiff  to  adjust  tbe  ttiick  so 
as  to  balance  the  timber,  plaintiff  did  not  as- 
sume the  risk  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  1005,  1068-1088;  Dec 
Dig.  i  288.*] 

3.  Mabtbb  and  Servant  (|  181*)— Inj^dbies 
to  8bbva  NX— Fellow  Sebvants  —  "Supeb- 

INTENDENCE  OB  GoNTBOL"  —  "SaUX  GBADE 

OF  Sebvxce.'* 

Comp,  Iaws  1907,  i  1343,  provides  that 
all  persons  who  are  engaged  in  the  service 
of  toe  same  employer,  and  in  the  same  grade 
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of  service,  and  working  together  at  the  same 
tim«  and  place  and  to  a  common  purpose,  nei- 
ther being  intonated  ^th  any  superintendetice 
or  control  oven  his  fellow  employes,  are  fellow 
servants;  otherwise  not.  Beld  that,  since  the 
term  "soperintendence  or  control"  covers  ever? 
qnestion  of  authority,  the  term  "same  grade 
of  service"  does  not  relate  to  snperintendence 
or  control  or  refer  to  the  power  of  one  serv- 
ant to  direct  or  control  the  actions  of  another, 
but  refers,  instead,  to  the  particular  kind  of 
work  or  duty  which  the  different  servants  of 
a  common  master  are  regularly  engaged  in 
doing;  and  hence,  where  a  mucker  in  a  mine 
was  called  to  assist  in  removing  certain  tim- 
■  bers  from  cars  by  means  of  a  hoisting  engine, 
be  was  not  a  fellow  servant  of  the  engineer  by 
whose  negligence  he  was  ■nhaeqnently  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  860,  80».  870;  Dec.  Dig. 
f  ISL* 

For  other  definitlona,  see  Words  and  Phras- 
es. ToL  7,  pp.  6822,  6791-67S2.1 

4,  Master  and  Sebvart  (I  170*)  — Fellow 

Servant  Rule— MoomoATioN. 

The  Legislature  has  power  to  modify  the 
fellow  servant  role  or  to  abolish  it  altogether. 

(EJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  85^-368;  Dec  Dig.  t 
170.*1 

Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Ritchie,  Judge. 

Action  by  Martino  Vota  against  the  Ohio 
Copper  Company.  Judgm^t  for  defendant, 
and  plaintiff  appeals.  RenxaeA  and  lunand- 
ed,  with  directions. 

Weber  &  Olson,  of  Salt  Lake  City,  for  ap- 
pellant. King  ft  NlbleV)  of  Salt  Lake  City, 
for  respondent 

frige;  0.  X  Appellant  brought  this  ac- 
tion to  recover  damages  for  an  Injury  to  bia 
arm  -which  be  alleges  was  caused  through 
the  negligence  of  respondent  In  bis  com- 
I^alnt  be,  in  snbstance,  alleged  that  on  the 
Ist  day  of  Febmaiy,  1910.  he  was  employed 
by  respondent  as  a  mn(&er  In  Its  mine  In 
Blngbam  Canyon,  Utah;  that  on  that  day 
he  was  ordered,  with  five  others,  to  go  to 
the  surface  of  the  mine  and  nnload  some 
timbers  from  a  flat  car  which  was  to  be 
done  1^  means  of  a  hoisting  engine  in 
charge  of  an  engineer  and  cables;  that  in 
obedience  to  the  order  aforesaid,  he,  with 
his  fellow  workmen,  went  to  tbe  place  where 
said  tlmlwrs  were  to  be  unloaded  by  hoist- 
ing them  to  a  higher  level  with  said  hoist- 
ing engine  on  an  incline,  and  when  hoisted 
were  to  be  loaded  one  or  two  at  a  time  on 
certain  trucks  and  taken  to  a  storage  place ; 
that  while  appellant  was  proceeding  to  place 
one  of  said  timbers  on  one  of  said  trucks, 
and  "was  performing  said  work  according  to 
Instructions  given  him  by  tbe  said  engineer, 
and  while  tbe  plaintiff  (appellant)  was  using 
due  care  for  his  own  safety  and  was  Igno- 
rant of  any  danger,  the  defendant  (respond- 
ent) through  its  said  engineer  In  charge  of 
said  work  carelessly  and  negligently  operat- 
ing said  engine  drew  said  timber  so  being 
handled  by  the  said  plaintiff  up  to  a  revolv- 


ing wheel  aronnd  which  the  cable  connected 
with  said  et^ne  was  drawn,  instead  of  low- 
ering the  timber  upon  the  truck  as  should 
have  been  done  and  thereby  carelessly  and 
negligently  drew  the  right  arm  of  tibe  plain- 
tiff Into  said  revolvii^  wheel,  breaking  and 
crushing  the  same  between  tbe  elbow  and 
the  wrist  etc.,  to  appellant's  damage,  etc. 
Respondent  in  its  answer  dmled  negUgenoe 
on  its  part,  and  as  afflnnatlve  defgiseg 
pleaded  contributory  n^Igenoe  and  annmp- 
tlon  of  risk. 

[1]  Appellant  testified  on  his  own  behaU. 
and  his  testimony,  so  far  as  material  here, 
is  to  the  effect  that  on  the  morning  of  the 
accident  he  was  detailed  with  others  to  go 
to  a  certain  place  to  help  unload  a  car  load 
of  timber ;  that  he  had  been  In  tbe  employ 
of  req?ondent  only  a  short  time,  and  up  to 
that  time  had  performed  tbe  duties  of  a 
mucker  in  the  mine,  and  bad  not  helped  to 
unload  timbers;  that  the  timbers  to  be  un- 
loaded were  on  a  railroad  car  and  were  to 
be  hoisted  up  an  incline  which  was  about  15 
or  20  feet  in  length,  and  tbe  Incline  was 
al>out  10  feet  higher  at  Its  upper  end  than 
tbe  top  of  the  car  on  which  tbe  timbers 
were;  that  the  timbers  were  about  a  foot 
square  and  about  10  feet  in  length,  some  a 
little  longer  than  others;  that  tbe  timbers 
were  hoisted  by  means  of  tbe  hoisting  en- 
gine, and  a  cable  at  tbe  end  of  which  were 
hooks  which  were  fastened  into  the  end  (tf 
the  timber,  and,  when  so  fastened,  the  man 
on  the  car  who  fastened  the  hooks  would 
give  a  signal  to  tbe  engineer  In  charge  of 
the  hoisting  engine  to  hoist  up  the  timber; 
that,  when  such  a  signal  was  giv^  the  en- 
gineer would  slowly  puU  up  tbe  timbers  on 
tbe  Indine  aforesaid  and  in  doing  so  tbe  ca- 
ble would  pass  around  a  sheave  wheel,  which 
was  about  six  or  seven  feet  higher  than  the 
floor  on  which  appellant  was  standing,  and 
the  timbws  would  be  drawn  up>  to  wUUn  a 
foot  of  said  wlml,  sometimes  a  few  Indies 
more  tiian  a  foot  from  tbe  wheel,  and  wmie- 
tlmes  a  few  inchea  nearer  than  a  foot  of  tbe 
wheti ;  that,  wh«i  the  timbers  were  drawn 
up  near  said  wheel  as  aforesaid,  It  was  the 
duty  of  appellant  to  shore  or  place  a  truck 
abont  three  feet  In  Imgth  and  ot  mifflci«Dt 
strength  under  the  timber,  placing  tbe  same 
as  near  tbe  center  of  It  as  pMslble  In  order 
to  balance  the  same  on  said  truck;  that 
when  the  truck  was  placed  In  proper  posi- 
tion, appellant  would  inform  tbe  -engineer, 
who  was  near  and  in  plain  sight  of  bim,  to 
lower  the  timber,  and  while  it  was  being 
lowered  appellant  with  his  hand  or  arm 
would  steady  or  guide  tbe  same  so  as  to 
place  it  properly  on  the  truck,  and  when  tbe 
timber  was  In  proper  position  on  the  truck 
tbe  books  and  cable  would  be  detached  from 
the  timber,  and  the  truck  with  the  timber 
would  be  pushed  alwg  by  two  or  three  otb- 
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en  of  the  gang  of  men  who  were  employed 
wlt2i  appellant  to  nnload  said  timbers  to  the 
place  where  tbe  timbers  were  being  stored 
by  respondent;  that  while  these  men  were 
unloading  one  track  appellant  and  the  engi- 
nes wonld  haul  iq>  on  the  Incline  and  load 
anothw  trade  In  the  manner  we  have  Just 
detailed.  Aw^nt  farther  testified  that  at 
the  time  he  was  hurt  abont  six  timbers  or 
loads  had  been  hauled  up  the  Incline,  and 
that  th^  all  were  haiOed  op  with  the  fnmt 
end  of  the  timber  higher  than  any  part  of 
It,  and  an  wexe  hauled  up  within  a  foot  or 
80  from  the  sheave  wheel;  that,  when  he 
was  hurt,  he  was  placing  the  track  under 
the  timber,  and  in  doing  so  had  his  arm  on 
or  around  the  timber,  at  which  time  the  en- 
gineer, instead  of  lowering  the  timber  onto 
the  truck,  raised  the  same,  and  caught  ap- 
pellant's arm  between  the  timber  and  the 
wheel,  and  broke  one  of  the  bones  in  his 
arm.  Appellant  very  frankly  testified  that 
he  knew  that,  if  the  timber  should  be  raised 
up  against  the  wheel,  he  would  be  hurt; 
that  ererythlng  was  open,  and  any  one  could 
see  what  the  effect  would  be  In  case  his  arm 
should  remain  on  the  timber  if  the  tlmbtf 
was  drawn  up  against  the  wheeL  He  said, 
however,  that  on  that  morning  none  of  the 
timbers  had  been  drawn  up  to  the  wheel  and 
the  nearest  the  timbers  were  drawn  up  to 
it  was  from  e^ht  to  sixteen  Inches.  One 
other  witness  testified  on  behalf  of  appellant, 
hot  his  testimony  did  not  materially  differ 
from  that  given  1^  ai^ieUant. 

Upon  substantially  the  foregoing  evid«ice 
appelant  rested.  Keepondent  then  moved 
for  a  nonsuit,  whldi  was  denied.  After  this 
five  witnesses  on  behalf  of  respond»t  testi- 
fied, giving  their  vurskn  of  tb»  accident  and 
the  drcumstances  surrounding  and  leading 
np  to  it  After  respondoit  had  introduced 
its  evidence.  It  reauested  the  court  to  direct 
the  jury  to  return  a  verdict  in  its  favor  up- 
on substantially  the  grounds  following:  (1) 
Because  the  evidence  without  conflict,  shows 
that  the  respondent  was  not  guilty  of  any 
negligence;  (2)  because  the  evidence  shows 
without  conflict  that  the  Injury  complained 
of  by  appellant  was  received  by  him  as  the 
result  of  his  own  carelessness,  negligence, 
and  Imprud^ce;  (3)  because  the  evidence 
shows  without  conflict  or  dispute  that.  If  ap- 
pellant was  injured  through  the  negligence 
of  anothor,  such  n^ligence  was  that  of  a 
fellow  servant;  and  (4)  because  the  uncon- 
tradicted  evidence  is  to  the  effect  that  the 
injury  was  received  as  the  result  of  risks 
and  hazards  which  the  appellant  had  volun- 
tarily assumed.  The  court  granted  the  re- 
quest, and  directed  the  Jury  to  return  a  ver- 
dict for  Tespondent  whi(A  they  did,  and  Judg- 
ment was  duly  entered  thereon. 

Appellant  presents  the  record  on  'appeal, 
and  now  insists  that  the  court  erred  in  dl- 
recting  a-  verdict,  and  in  entering  Judgmoot 


as  aforesaid.  We.  remark  that  the  case  was 
submitted  without  argument  at  the  May, 
1912,  term  of  this  court,  and  an  opinion  af- 
firming the  Judgment  upon  the  ground  that 
the  appellant  was  guilty  of  contributory  neg- 
ligence as  matter  of  law  was  handed  down  In 
July  following.  Appellant's  counsel.  In  due 
time,  filed  a  petition  for  a  rehearing,  In 
which  they  vigorously  contended  that  we  had 
erred  in  holding  that  under  the  evidence  ap- 
pellant was  guilty  of  contributory  negligence 
as  matter  of  law.  Upon  the  question  of  con- 
tributory negligence  In  the  former  opinion, 
we  said:  "While  appellant  testified  that  he 
was  told  to  steady  the  timber  with  his  arm 
or  liand,  there  is  absolutely  no  reason  shown 
why  he  was  required  to  place  his  hand  or 
arm  upon  the  timber  so  as  to  bring  it  In  con- 
tact with  the  wheel  in  case  the  timber  should 
be  drawn  up  close  to  the  wheeL"  After 
again  carefully  reviewing  plaintifTs  evidence, 
we  were  of  the  opinion  that  the  foregoing 
conclustoa  ought  to  be  modified,  and  we 
th^efore  granted  a  rehearing.  The  cause 
was  therefore  placed  on  the  calendar  for  the 
October,  1912,  term  of  this  court,  and  at  that 
term  was  orally  argued  and  resubmitted. 
After  again  carefully  scrutinizing  the  evi- 
dence, and  upon  further  reflection,  we  think 
the  evidence  is  open  to  the  construction  that 
the  engineer  in  charge  of  the  engine  and  in 
handling  It  while  pulling  np  the  timbers  in 
question  had  in  fact  stopped  the  timber  at  the 
usual  place,  and  that  the  appellant  had  plac- 
ed and  adjusted  the  truck  under  It,  and  while 
in  the  act  of  steadying  the  timber  with  his 
arm  over  the  top  of  it  In  the  expectation 
that  It  would  be  lowered  onto  the  truck  the 
engineer.  Instead  of  lowering  the  timber  as 
he  was  directed  to  do  by  appellant,  somewhat 
suddenly  and  without  warning  raised  the 
tlmbCT  contrary  to  what  appellant  had  a 
right  to  expect,  and  In  doing  so  caught  ap- 
pellant's arm  between  the  timber  and  the 
sheave  wheel.  In  view  of  the  foregoing,  and 
in  view  of  appellant^s  lack  of  experience  In 
doing  the  work,  we  are  of  the  opinion  that 
there  was  some  substantial  evidence  relative 
to  appellant's  contributory  n^llgence  which 
ought  to  have  been  submitted  to  the  Jtu7.  Un- 
der such  drcumstances,  we  should  not  de- 
termine the  question  of  contributory  negli- 
gence as  one  of  law,  but  the  case  should  be 
submitted  to  the  Jury  upon  the  whole  evi- 
dence as  one  of  fact.  Our  former  ruling  ts 
therefore  reversed,  and  for  the  reasons  stat- 
ed we  now  hold  that  the  question  of  a^wl- 
lant's  contributory  negligence  onSht  to  have 
been  submitted  to  the  Jury. 

In  view  of  our  presoit  holding,  it  becomes 
necessary  now  to  pass  upon  the  other  grounds 
upon  which  a  directed  verdict  was  asked  and 
granted  to  respondent.  Respondent's  conten- 
tion that  the  evidence  is  conclusive  that  it 
was  not  guilty  of  negHgence  as  matter  of 
law  cannot  be  sustained.  If  we  were  called 
on  to  make  findtogs  upon  the  wliole  evidence. 
It  mlgjit  well  be  that  we  should  won  that 
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qaeetion  find  la  favor  of  respondent  as  mat- 
ter of  fact,  bnt,  lu  view  of  the  retiuest  for 
a  directed  verdict  which  was  granted,  all 
that  can  be  considered  is  appellant's  evi- 
dence^ and  that  must  be  taken  as  true.  In 
view  of  the  foregoing,  the  question  of  re- 
spondent's negligence  should  also  have  been 
submitted  to  the  jury.' 

f2]  The  contention  that  the  injury  was  the 
result  of  a  risk  or  hazard  which  the  appel- 
lant liad  "voluntarily  assumed"  Is  not  ten- 
able. Tb&t  questlou,  like  the  one  of  respond- 
ent's negligence,  is  a  question  of  fact  for 
the  jory.  If  the  jury  should  find  that  the  re- 
spondent was  negligent,  It  necessarily  fol- 
lows that  the  appellant,  under  the  evidence 
in  this  case,  did  not  assume  the  risk  or  haz- 
ard which  arose  out  of  Its  negligence.  The 
further  claim  that  appellant's  injury,  it  it 
was  not  the  result  of  his  own  n^llgence, 
was,  nevertheless,  the  result  of  the  negli- 
gence of  a  fellow  servant,  and  that  it  shonld 
be  so  declared  as  matter  of  law,  must  be 
denied. 

[S]  The  evidence  ia  such  that  under  our 
statute  (Gomp.  Laws  1907.  i  1343)  the  Jury 
could  have  found  either  that  the  engineer 
was  intrusted  with  superintendence  or  con- 
trol over  the  appellant,  or  they  could  have 
found  the  contrary.  If  this  had  been  the 
only  element  in  issue  respecting  the  question 
of  fellow  servant,  it  should  have  been  sub- 
mitted to  the  jury,  with  directions  that,  If 
they  fonnd  that  the  engineer  had  superin- 
tendence or  control  over  appellant  while  he 
was  engaged  in  doing  the  work  in  question, 
they  shonld  find  that  they  were  not  fellow 
servants,  and,  if  they  found  that  the  engineer 
had  not,  then  they  should  find  accordingly. 
Shepherd  -v.  Railroad  Co.,  126  Pac.  €92. 
Whether  the  engineer  had  superintendence  or 
control  over  the  appellant  was,  however,  not 
the  only  element  to  be  found  In  determining 
the  question  of  whether  they  were  fellow  serv- 
ants under  section  1843,  supra.  To  constitute 
the  engineer  and  appellant  fellow  servants 
within  the  purview  <tf  said  section,  they  had 
to  be  employed  by  a  common  master,  and 
while  so  employed  be  engaged  "in  the  same 
grade  of  service,"  and,  further,  be  "working 
together  at  the  same  time  and  place  and  to 
a  common  purpose,"  and  neither  "being  In- 
trusted by  such  employer  with  any  superin- 
tendence or  control"  over  the  other.  We  thus 
have  three  affirmative  elements  and  one  neg- 
ative, all  of  which  must  unite  in  order  to 
constitute  the  employes  of  a  common  master 
fellow  servants  under  our  statute.  In  this 
case  the  engineer  and  the  appellant  were  em- 
ployed by  a  common  master.  They  worked 
together  at  the  same  time  and  place  and  to 
a  common  purpose  at  the  time  of  the  acci- 
dent TtM  question  as  to  whether  the  en- 
gineer had  control  over  or  could  direct  ap- 
pellant in  the  discharge  of  his  dutlra  we  bave 
seen  must,  under  the  evidence,  be  determined 
u  a  question  of  tect  The  other .  elanont, 
namely,  whether  tbey  were  engaged  lu  the 


same  grade  of  servke  or  not,  must  be  detei^ 
mined  as  a  question  ot  law.  What  la  meant 
by  the  phrase  "the  same  grade  of  service"? 
In  Shepherd  v.  Railroad  Oo.,  supra*  the  trial 
court,  In  an  Instruction,  defined  the  phrase 
as  follows:  "The  term  'same  grade  of  serv- 
ice* does  not  mean  whether  th^  earn  the 
same  amount  of  wages,  or  whether  they  are 
doing  exactly  similar  work;  liU  ft  meant 
whether  they  are  on  Hie  tame  levei  to  far 
at  exeroMng  authority  over  each  other  it 
ooncemed."  (Italics  ours.)  We  refused  to 
approve  the  definition  in  that  case,  and  upon, 
further  reflection  still  refuse  to  do  so.  It  is 
manifest  that  our  statute,  in  using  the  phrase 
"same  grade  of  service,"  does  not  mean  what 
la  said  It  means  in  that  portion  of  the  quo- 
tation which  we  have  Italicized.  The  stat- 
ute, as  a  separate  and  distinct  elemeaat,  ex- 
pressly provides  that  when  servants  do  not 
stand  upon  an  equality  with  regard  to  the 
exercise  of  authority — ^that  is,  if  one  has  su- 
perintendence or  control  over  the  other— 
they  are  not  fellow  servants,  although  tfaey 
may  be  employed  In  the  same  grade  of  serv- 
ice. The  phrase  "superintendence  or  con- 
trol" covers  every  possible  question  of  au- 
thority, and  hence  "grade  of  service"  can- 
not refer  to  authority.  The  term  "same 
grade  of  service,"  therefore,  could  not  have 
been  intended  to  refer  to  the  power  of  one 
servant  to  direct  or  control  the  actions  of 
another,  but  it  must  have  been  intended  to 
refer  to  the  particular  kind  of  work  or  duty 
that  the  different  servants  of  a  common 
master  are  regularly  engaged  in  doing — the 
work  which  they  usually,  and  habitually  do 
In  earning  their  wages.  For  example,  all 
trainmen  who  are  regularly  engaged  In  op- 
erating the  trains  of  a  railroad  company- 
may  be  said  to  be  engaged  in  the  same  grade 
of  service,  although  those  who  belong  to  dif- 
ferent crews  may  not  be  worldng  together 
at  the  same  time  and  place  within  the  par- 
view  of  the  statute.  Again,  some  of  the 
trainmen  may  have  superintendence  or  con- 
trol over  others.  So  may  it  be  said  of  all 
those  servants  who  are  directly  and  habit- 
ually engaged  In  mining  ore  or  coaL  It  can- 
not be  said  however,  that  a  station  agent  or 
telegraph  operator  of  a  railroad  company  la 
engaged  in  the  same  grade  of  service  with 
the  trainmen  or  the  sectlonmen,  although 
at  a  particular  point  of  time  they  may  all  be 
working  together  at  the  same  time  and  place 
and  to  a  common  purpose.  Where,  therefore, 
as  under  the  provisions  of  our  statute,  serv- 
ants are  divided  Into  grades  of  service,  the 
statute  does  not  mean  that  such  a  division  re- 
fers to  the  question  of  authority  among  the 
servants,  since  that  question  or  element  Is 
expressly  provided  for  in  another  portion  of 
the  statute,  and  constitutes  a  separate  and 
distinct  element  in  determining  whether  par^ 
tlcular  servants  sustain  the  relation  of  f^- 
low  servants  or  not  Undw  the  undisputed 
facts  In  this  icase,  appellanf •  ragidar  and 
■uaoal  emi^yment  waa  that  of  a  mncker  In 
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respondent's  mine.  He  was  temporarily 
transferred  from  the  mine  to  assist  In  un- 
loading timbers  from  railroad  cars.  The  en- 
gineer In  charge  of  the  engine  which  was 
used  to  hoist  the  timbers  was  engaged  In  op- 
erating the  engine.  The  two  were,  therefore, 
not,  before  they  came  together  In  unloading 
the  timbers,  engaged  In  the  same  grade  of 
service  within  the  meaning  of  onr  statute,  al- 
though they  were  at  the  time  of  the  accident 
working  together  at  the  same  time  and  place 
and  to  a  common  purpose. 

It  may  be  said  that  In  one  or  two  of  the 
Texas  cues  there  are  some  expressions  from 
which  it  might  be  implied  that  the  court  In- 
tended to  adopt  the  definition  of  the  phrase 
"same  grade  of  service"  that  we  have  Ital- 
icized. The  servants  referred  to  In  the  Tex- 
as cases  were,  liowerer,  actually  and  habit- 
ually engaged  in  the  same  grade  of  service 
as  that  term  is  herein  defined,  so  that  the 
Question  here  presented  was  not  involved, 
and  hence  what  the  court  said  was  not  con- 
troUiDg  In  the  case.  If  that  definition  should 
be  adopted,  then  that  part  of  the  section 
which  expressly  excepts  those  servants  who 
have  aathorl^  or  control  over  other  fellow 
servants  from  ttie  relationship  must  be  Ig- 
nored. It  la  our  duty  to  give  effect  to  every 
word  or  lArase  contained  In  tbe  statute,  and. 
If  a  partlcnlar  element  to  covered  by  wliat 
Is  said  In  one  part  of  the  statute,  other  parts 
must  nevertbetess  be  given  effect  it.  It  can 
be  done,  altbongh  sndi  oUiw  parts  ndght, 
under  some  dreams  tances,  be  conatmed  dif- 
ferently. In  tbe  statute  In  question,  there- 
fore^ wbSlB  tbe  lArase  ''same  grade  of  serv- 
ice" under  wme  drcnmstanoea  might  be  said 
to  refw  to  tbe  question  of  authority  or  con- 
trol 1^  one  servant  over  anottaer,  yet  tbto 
may  not  be  done  under  the  statute  tn  ques- 
tion, because  tbe  questltm  of  authority  or 
contnd  to  covered  Iqr  an  ezineas  provision 
contained  In  the  same  section.  The  expres- 
sion, "same  grade  of  service,"  therefore,  must 
be  given  effect,  and  fbto  can  only  be  done  by 
iMag  It  tbe  meaning  we  have  ^ven  It  Nor 
can  there  be  any  legal  objection  to  doing  so. 
It  to  maidfeat  tbat  the  L^^atnre  adoi>t> 
ing  the  statute  Intended  to  modify  the  com- 
mon-law rule  applicable  to  fellow  servants. 

[4]  Tbe  LeglBlature  had  the  power  to  do 
thto,  or  to  abrogate  the  rule  altogether.  The 
lawmalcing  power  having  acted  In  a  matter 
oitirely  vrlthln  its  power  the  courts  have  no 
choice  save  to  enforce  the  law  as  promulgat- 
ed. No  doubt  the  Legislature  Intended  that 
only  those  who  habitually  and  usually  are 
engaged  In  the  same  grade  of  work  should 
come  within  the  relationship.  This  seems  to 
be  reasonable,  since  all  those  it  may  be  as- 
Bomed  are  familiar  with  the  character  of  the 
work  and  the  usual  dangers  and  risks  Inci- 
dent thereto.  The  relationship  was  not  in- 
tended to  api^y  to  one  who,  Ube  appellant, 
tor  merdy  a  temporary  purpose,  was  trans- 


ferred from  his  regular  and  usual  employ- 
ment to  another.  While  no  hard  and  fast 
rule  can  be  laid  down  which  will  control  In 
every  case,  yet  It  Is  reasonably  dear  that  In 
this  case  the  engineer  and  appellant  were 
not  engaged  in  the  same  grade  of  service. 
Moreover,  if  that  term  were  restricted  to  the 
particular  point  of  time  when  the  accident 
occurs,  then  the  phrase  "working  together  at 
the  same  time  and  place  and  to  a  common 
purpose"  would  practically  be  nullified.  From 
what  has  been  said,  therefore,  appellant  and 
the  engineer  were  not  fellow  servants,  and 
the  court  should  have  so  declared  as  a  mat- 
ter of  law.  The  case,  under-  the  evidence, 
with  proper  Instructions,  should  therefore 
have  been  submitted  to  the  jury  upon  the 
propositions,  namely,  the  ue^lgence  of  the 
respondent,  the  contributory  negligence  of 
the  appelant,  and  whether  he  had  volunta- 
rily assumed  the  risk  or  hazard  in  view  of 
all  the  evidence  In  the  case. 

For  tbe  reasons  aforesaid,  our  former  Judg- 
ment to  reversed,  vacated,  and  eet  aside. 
Tbto  opinion  to  hereby  substituted  for  the 
f  onner  one,  and  to  hereby  detdared  to  be  the 
controlling  opinion  In  the  case,  and  will  be 
published  as  the  only  opli^n  In  tbe  case. 
The  judgment  of  the  dtotrlct  court  to  revers- 
ed, and  the  cause  to  remanded  to  that  court, 
with  directions  to  grant  tbe  appelant  a  new 
trla],  and  to  mroceed  wiOi  the  case  In  accord- 
ance with  tbe  views  her^  expressed.  Ap- 
pellant to  recover  cosbi  on  aimeal. 

^cGABTY  and  STRAUP,  JJ^  ocmcur. 


In  r«  PIGKARD'S  ESTATHL 
Appeal  of  VAUiERT. 
(Supreme  Court  of  Utah.  80,  iSlZ.) 

1.  Wells  ({  759*)— AnvANOCicxNTa— Statu- 

TOBY  PBOVISIOIfS. 

Comp.  La  we  1007,  |  2801,  in  the  chapter 
relating  to  Interpretation  of  wills,  provldeB  that 
adTancemeotB  or  gifts  are  not  ademptions  of 
general  legacies  tmless  auch  Intention  to  ex- 
pressed by  the  testator  in  wrltiDK.  Sections 
2811,  28u,  In  the  chapter  relating  to  snc- 
cessioD,  provide  the  manner  <^  adjusting  ad- 
vancements upon  distribution.  Section  2843 
provides  tbat  all  gifts  and  grants  are  made  as 
advancements  U  expressed  m  the  gift  or  grant 
to  be  so  made,  or  if  charged  in  writing  by  the 
decedent  as  an  advancement  or  acknowledged 
as  snch  by  the  child  or  other  snccessor  or 
heir.  The  testatrix,  who  had  given  or  loaned 
an  amount  to  her  sod,  gave  the  residue  of  her 
estate  to  her  son  and  daughter  equally,  except 
so  far  as  sums  had  been  or  should  lie  eet  off 
against  Uie  interest  which  either  would  be  en- 
titled to.  Heldj  that  it  was  immaterial  wheth- 
er the  chapter  on  succession  applied  in  case  of 
a  will,  and  whether  It  was  necessary  for  the 
testatrix  to  designate  the  advancement  as  such 
Is  some  writing  other  than  the  will  itself,  since 
the  testatrix,  regardless  of  the  statute,  had  a 
right  to  provide  that  the  daughter's  share 
should  be  greater  than  that  of  the  son  by  the 
amount  of  the  gift  or  loan. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  1961-1966:  Dec.  Dig.  |  7S9.*] 
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2.  Wills  (|  488*)— Conbtbuctios— Exibin- 

aiO  EVIDBNCB. 

A  vilL  proTldins  tor  equal  distribution  of 
the  estate  between  a  son  and  daugliter,  except 
so  far  as  sums  bad  been  or  should  be  set  off 
against  the  interest  which  either  would  be  en- 
titled to  under  the  provisions  of  the  will,  in- 
dicated an  intention  that  some  sort  of  set-off 
should  be  made,  and  because  of  Its  ambiguity, 
and  for  the  purpose  of  aiding  the  court  in  as- 
oertaining  the  intention  of  the  testatrix,  jus- 
tified para  evidence  that  the  testatrix  had  bor- 
rowed and  advanced  a  sum  to  the  son  under 
an  agreement  that  be  should  repay  it,  or,  if  he 
failed  to  do  so,  that  it  would  be  regarded  aa  a 
part  of  bis  interest  in  the  estate. 

[Ed.  Note.— For  other  casee.  see  Wills,  Cent 
Dig.  §1  1024,  102S.  1033-108e;  Dec.  D^.  I 
488.*] 

6.  Wills  (§  487*)— GoNSTEUcmON— Errunsio 
Evidence. 

Where  a  testatrix  provided  for  an  equal 
dietributioii  between  a  son  and  daughter,  ex- 
cept so  far  aa  sums  had  been  or  should  be  eet 
off  agaioflt  the  'interest  which  either  would 
be  entitled  to  under  the  will,  and  there  waa 
evidence  that  she  had  borrowed  money  and 
given  It  to  her  sod  nnder  an  agreement  that  he 
should  repay  it,  or,  if  not  repaid,  that  it  would 
be  a  part  of  his  Interest  in  toe  estate,  the  evi- 
dence showed  that  the  intention  of  the  testa- 
trix was  that  this  amount  so  given  to  the  son, 
it  not  having  been  repaid,  was  to  be  taken  oat 
of  his  share  or  intereet  in  the'  division  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  8S  1023,  1026-1032;  Dec  Dig.  |  4»7.»] 

4.  Wills  (§  75d*)— Advancements— Adjcst- 

UENT. 

A  testatrix  provided  for  an  equal  division 
of  the  estate  between  a  son  and  daughter, 
except  so  far  as  sums  had  been  or  should  be 
set  off  against  their  Interests.  There  was  tes- 
timony that  the  testatrix  borrowed  money  and 
gave  it  to  the  sou  under  an  agreement  that  he 
should  repay  it,  or,  if  not  repaid,  that  it  should 
constitnte  a  part  of  hia  Interest  In  tie  estate. 
He  testifiei  that  he  received  it,  not  as  a  gift, 
but  to  be  repaid,  hut  that  there  was  no  agree- 
ment that  it  should  be  taken  out  of  his  share 
of  the  estate.  Held,  that  it  was  immaterial 
whether  it  was  advanced  to  him  as  a  gift  or 
to  be  repaid,  since  In  either  case  an  amount 
equal  thereto  should  be  first  given  to  the  daugh- 
ter before  an  equal  division  of  the  residue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  1961-1966;  Dec.  Dig.  |  759.*] 

6.  APPEAt  AND  EeBOB  ({  854*)— BUBDEN  OF 

Sbowing  Ebbob. 

On  appeal  from  a  final  order  settling  an 
executrix*  account  and  refusing  distribution, 
where  there  might  have  been  reasons  for  re- 
fusing the  distribution,  and  the  trial  court's 
reason  did  uot  appear,  the  court  would  not 
search  the  record  to  ascertain  whether  a  dis- 
tribution should  be  ordered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3403,  3404,  340S-3430; 
Dec.  Dig.  8  854.»] 

Appeal  from  District  Conrt,  Salt  Lake 
County;    T.  D.  Lewis,  Judge. 

Petition  by  Martha  E.  Vallery  for  the  se^ 
tlement  and  allowance  of  her  final  account 
as  exeeutrix  of  Eliza  Emily  Plckard,  deceas- 
ed. From  the  final  order,  the  executrix  ap- 
peals. Reversed  and  remanded  In  part;  with 
directions,  and  affirmed  in  part 

Howat  &  Macmillan.  of  Salt  Lake  City,  tar 
appellant  M.  M.  Warner  and  Smith  ft  He- 
Broom,  all  of  Salt  Lake  City,  for  apppellee. 


STBAUP.  J.  The  testatrix.  EUza  Bmlly 
Plckard,  by  her  will  executed  in  May,  190o, 
so  far  as  here  material,  bequeathed  and  de- 
vised her  property:  (1)  To  the  payment  of 
debts  and  funeral  expenses;  (2)  to  her  in- 
valid husband,  William  L.  Plckard,  Senior, 
a  sum  sufficient  to  support  him  as  long  as 
he  lived  and  remained  single,  uot  to  exceed 
$30  per  month;  and  (3)  "all  the  residue  of 
my  property,  real,  i>ersonal  and  mixed,  wher- 
ever situate,  I  give  and  bequeath  and  devise 
to  my  trustee  hereinafter  named,  or  in  case 
of  her  death  or  refusal  or  inability  to  act, 
to  such  {>erson  as  may  be  duly  appoints  in 
her  place  as  trustee,  to  have  and  to  bold  In 
trust  for  the  benefit  of  my  said  daughter 
(Martha  E.  Vallery)  and  of  my  son,  William 
L.  Plckard,  Junior,  equally,  except  bo  Car  as 
sums  liave  been  or  shall  be  set  off  against 
the  interests  which  either  would  be  entitled 
to  under  the  provisions  of  this  will,  respec- 
tively, In  case  such  sums  had  remained  a 
part  of  the  assets  of  the  estate;  the  shares 
of  my  said  daughter  and  son  to  be  determin- 
ed as  of  the  date  of  my  decease.**  Her 
daughter  was  by  the  will  appointed  the  ex- 
ecutrix and  trustee  without  bonds,  and  as 
such  was  given  power  to  control,  manage, 
partition,  and  sell  the  property  In  accordance 
with  and  subject  to  the  trusts  as  In  the  will 
expressed.  A  petition  waa  filed  by  the  ex- 
ecutrix for  settlement  and  allowance  of  her 
final  account,  and  for  distribution.  The 
account  was  allowed.  There  is  no  controver- 
By  over  that  In  the  petition  she  alleged 
that  she,  W.  L.  Pickard,  Sr.,  and  W.  L.  Plck- 
ard, Jr.,  were  the  only  heirs  and  I^;atees. 
She  further  alleged  that  in  August  1903. 
before  the  will  was  made,  the  testatrix  "ad- 
vanced oat  of  the  funds  of  her  estate,  for 
the  use  and  benefit  of  W.  L.  Plckard,  Jr.,  the 
sum  of  92,750,"  $2,600  of  which  she  fw  audi 
purpose  had  borrowed  npoif  her  note  aecur- 
ed  by  mortgage  on  her  realty,  and  that  ^SO 
was  paid  by  tax  as  Interest  on  the  loan; 
and  that  'It  was  nnderstood"  between  Plck- 
ard, Jr.,  and  the  testatrix  that  snch  som  so 
paid  by  hor  to  him  was  paid  "out  of  her  es- 
tate by  way  of  an  advaooement^ ;  and  it 
was  alleged  "that  sndi  sum  should  be  so 
considered  at  the  dlstribatlon."  She  there- 
fore prayed  that  In  the  iw^wmg  of  the  dis- 
tribution, there  be  dedncted  from  or  set  oS 
against  Plckard,  Jr.'s,  interest  in  and  to  **the 
residue  ct  the  property"  the  sum  of  $2,750. 
Plckard.  Jr.,  answered,  denying  Uie  allega- 
tions of  the  petition  in  snch  particular.  That 
constltnted  the  triable  issne  of  this  litiga- 
tion. 

At  the  trial  the  petitioner  and  Plckard, 
Sr.,  In  support  of  the  allegations  til  the  peti- 
tion, and  over  tlie  objection  of  Pickard,  Jr.. 
testified  that  the  testatrix  at  Plckard,  Jr.'s, 
request  nnd  tor  his  use  and  benefit  to  en- 
gage in  the  automobile  business,  paid  to  him 
the  sum  of  $2,500,  which  she  for  that  purpose 
bad  borrowed  and  secured  by  mortgage  on 
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Iter  realty,  npaa  the  underatandlng  that  he 
waa  to  repay  It;  "that,  If  be  couldnt  pej 
It,  It  would  hare  to  go  as  a  part  of  hta  In- 
terest In  her  estate" ;  that  he  tailed  In  his 
adventore,  and  paid  only  a  part  of  the  Inter- 
est, and  wholly  failed  to  pay  any  part  of  the 
principal;  and  that  the  testatrix  herself 
paid  the  principal  and  the  nnpaid  Interest, 
amonntlng  in  all  to  the  snm  of  $2,760.  Th^ 
further  teetlfled  that,  after  the  death  of  the 
testatrix.  Plckard,  Jr..  admitted  to  them  that 
he  owed  that  amonnt  to  the  estate.  Plck- 
ard. Jr.,  himself  -  testified  that  while  he  re- 
ceived the  $2,500  from  the  tratatrix  at  Ms 
reqnest,  and  for  his  nse  and  benefit,  as  tes- 
tified to  by  hlB  Bister  and  his  father,  and 
that  be  received  it  under  circumstances  not 
of  a  gift  bnt  of  repayment,  he  nerertbeless 
denied  that  he  received  It  under  an  agree- 
m^t  or  understanding  of  any  kind  that  It 
was  to  be  taken  out  of  his  share  of  his 
mother's  estate  if  he  failed  to  repay  It. 

The  court,  at  the  conclusion  of  the  evi- 
dence, over  petitioner's  objection  struck  the 
testimony  on  the  theory  that  under  the  stat- 
ute snch  an  agreement,  to  be  binding,  must 
be  evidenced  by  a  writing  made  at  the  time 
of  the  payment.  The  evidence  not  disclos- 
ing any  such  writiug,  the  court  thereupon 
ruled  tiiat  snch  money  was  not  paid  as  an 
"advancement"  or  "ademption,"  and  hence 
should  not  be  set  off  against  or  adeemed 
from  the  Interest  which  was  by  the  will 
awarded  to  Pickard,  Jr.,  construed  by  the 
court  to  be  in  equal  proportion  with  the  peti- 
tioner in  and  to  '*the  residue  of  the  prop- 
erty" mentioned  In  the  will.  From  such  rul- 
ing and  the  final  order  of  the  court  refus- 
ing distribution  as  prayed,  the  petitioner, 
the  executrix,  has  prosecuted  this  appeal. 

The  sections  of  the  statute  referred  to 
are:  Section  2801,  G.  L.  1907,  under  the 
<d)apter  relating  to  "interpretation  of  wills," 
that  "advancements  or  gifts  are  not  to  be 
taken  as  ademptloiM  of  general  legacies,  un- 
less such  Intention  Is  expressed  by  the  tes- 
tator in  writing";  section  2841,  under  the 
chapter  relating  to  "succession,*'^  that  "any 
estatei  real  or  personal,  given  by  the  dece- 
dott  In  his  lifetime  as  an  advancement  to 
any  child,  or  other  lineal  descendant,  is  a 
part  of  the  estate  of  the  decedent  tot  the 
purposes  of  dlvlaion  and  distribution  thereof 
among  bis  Issne,  and  mnst  be  taken  l>y  snch 
diUd  or  other  lineal  descendant  towards  hia 
abue  of  the  estate  of  the  decedent";  sec- 
lUm  2812,  nader  the  same  chapter,  that,  "if 
the  amount  of  snch  advancement  exceeds 
the  share  of  the  heir  receiving  the  same,  be 
mnst  be  excluded  from  any  further  portion 
In  the  division  and  distribution  of  the  es- 
tate but  be  mnst  not  be  reqniiM  to  refund 
any  part  of  such  advancem^t,  and,  if  the 
amount  so  received  Is  less  than  his  Share, 
he  Is  entitled  to  so  much  more  as  wUl  give 
him  his  full  share  of  the  estate  of  the  de- 
cedent"; and  section  2843.  also  under  the 


same  cihapter  rating  to  succession,  that 
"all  gifts  and  gi'ants  are  made  as  advance- 
ments, if  e^ressed  in  tbe  gift  or  grant  to 
be  so  made,  or  if  clUMrged  in  writtog  by  the 
decedent  as  an  advancement  or  acknowl- 
edged in  writing  as  such  by  the  child,  or 
other  successor  or  hdr." 

It  is  asserted  by  the  appellant,  and  denied 
by  the  respondent,  that  section  ^1,  relating 
to  "wills,"  alone  is  applicable  to  the  case, 
and  that  none  of  the  other  three  sections  re- 
lating to  "succession,"  defined  by  the  statute 
to  be  the  taking  of  "property  of  one  who  dies 
without  disposing  of  It  by  will."  is  applicable; 
and  that,  in  accordance  with  section  2801, 
the  Intention  of  the  testatrix  as  to  "an  ad- 
vancement" to  the  respondent  or  an  "ademiK 
tion"  of  his  legacy  is  "expressed  by  the  testa- 
tor In  writing"  in  the  will  itself.  On  the 
contrary,  the  respondent  claims  (1)  that  no 
such  intention  is  evidenced  by  the  vtUI  Itself ; 
and  (2)  when  all  of  the  provisions  of  the  stat- 
ute referred  to  are  considered,  such  an  In- 
tention of  an  advancement  or  ademption  must 
be  evidenced  by  some  writing  dehors  the 
will,  and  must  be  expressed  in  the  gift  or 
grant  when  made,  or  otherwise  in  writing, 
charged  by  the  testatrix,  or  so  acknowledged 
by  the  res[>ondent,  when  made. 

[1]  We  find  it  unnecessary  to  consider 
these  divergent  views,  for  we  think  the  deter- 
mination of  the  question  in  hand  is  depend- 
ent upon  the  interpretation  and  construction 
to  be  given  the  will  itself  with  respect  to 
what  was  in  fact  devised  and  bequeathed  to 
the  two  contestants,  the  daughter  end  son. 
To  determine  that,  so  far  as  concerns  this 
controversy,  we  must  look  to  the  third  clause 
of  the  win.  As  between  these  two  contest- 
ants, it  was  the  right  and  power  of  the  testa- 
trix to  will  the  whole  of  such  "residue"  of 
her  proi>erty  to  the  one  or  to  the  other,  or 
in  equal  or  other  proportions,  as  she  saw  fit. 
Had  the  testatrix  recited  in  her  will  that  she 
had  theretofore  given  or  paid  to  her  son  the 
sum  of  $2,750,  and  for  that  reason  she  by 
her  will  bequeathed  and  devised  to  him  out 
of  the  residue  of  such  property  that  much 
less  than  she  devised  and  bequeathed  out 
of  it  to  her  daughter,  certainly  it  could  not 
be  said  that  the  will  could  not  be  given  such 
effect  because  the  testatrix  had  not,  when 
such  money  was  paid  to  her  son,  evidenced 
sacb  payment  by  some  writing  as  an  advance- 
ment, or  that  the  son  himself  had  not  then 
so  acknowledged  it  in  writing.  So,  had  she 
the  rteht  and  power  without  any  such  re- 
citals, and  without  setting  forth  reasons 
therefor,  to  give  to  her-  daughter  out  of  the 
residne  of  such  pr(q>er^  any  amount  greater 
or  less  than  wins  glvm  to  her  son. 

[2]  We  therefore  look  to  the  will  to  see 
what  she  did  in  such  particular.  The  re- 
spondent asserts  that  by  the  will  the  two 
contestants  were  given  equal  proportions 
without  qnallficatlous  of  any  kind  In  and  to 
the  residne  of  such  property.  The  appellant 
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acnerts  Uae  emAnrj.  We  thlnfc,  on  the  ftce 
of  the  wUlf  the  eontwtlon  of  the  retOKuident 
cannot  prevail,  for  It  Is  clear  Quit  the  testa* 
trlz,  by  the  langoase  naed  by  her,  "except 
80  fiir  as  soms  have  been  or  ahall  be  set  off 
against  the  interest  which  either  would  be 
entitled  to  under  the  provisions  of  this  wiU," 
etOt  itttmded  some  sort  ot  setKtff  asainst 
the  respective  interests  ot  sodi  Ic^tees.  It 
It  be  assomed  that  1^  such  language  sjie 
niMnt  and  Intended  th%  sum  or  sums  of 
money  paid  by  her  to  one  and  not  to  the 
other,  or  the  excess  that  the  one  had  received 
over  the  oUier,  then  was  parol  evidence  ad- 
missible to  show  the  amount  or  amounts 
thereof.  If  on  the  other  hand  It  be  assumed 
tliat  such  language  is  ambiguous  and  the  In- 
tentlon  of  the  testatrix  in  such  particular 
uncertain  when  the  whole  of  the  will  is  look- 
ed to,  then,  again,  was  parol  evidence  of 
pertln^t  facts  and  drcumstances  admissible 
to  aid  the  court  in  ascertaining  and  determin- 
ing the  real  or  actual  intention  of  the  testa- 
trix as  evidenced  by  the  language  so  used  by 
her.  And  it  would  seem  that  on  the  latter, 
and  not  the  former,  theory  was  such  parol 
evidence  admissible. 

IS]  We  think,  with  the  aid  of  such  evidence 
as  was  adduced,  the  intention  of  the  tes- 
tatrix, by  the  language  so  employed  by  her, 
is  reasonably  certain ;  and  that  such  lan- 
guage, BO  aided  by  the  clear  and  manifest 
weight  of  the  evidence,  it  was  her  intention 
that  sums  which  bad  been  paid,  or  other  In- 
terests given,  to  either  contestant  by  the 
testatrix,  were  to  be  regarded,  if  not  repaid, 
as  a  set-ott  against,  or  otherwise  to  be  taken 
from  or  out  of,  their  share  or  interest  in  an 
equal  division  of  the  "residue  of  the  proper- 
ty" mentioned  in  the  will.  Hence  we  are  of 
the  opinion  that  the  trial  court  erred  in 
striking  the  evidence.  So,  too.  does  It  follow 
that  the  court  erred  In  the  ruling  that  the 
contestants  were  entitled  to  an  equal  propor- 
tion of  the  residue  of  such  proper^.  The 
ruling  ought  to  have  been  that  a  som  of  $2,- 
750,  or  its  equivalent — the  amount  which  was 
paid  to  the  respondent — should,  out  of  the 
residue  of  such  property,  first  be  given  to 
the  daughter,  the  petitioner,  and  the  balance 
of  the  residue  of  such  property  equally  di- 
vided between  the  two  contestants. 

[4]  And,  so  far  as  concerns  the  respondent 
In  this  controversy,  it  matters  not  whether 
such  moneys  were  paid  to  him  under  the  cir- 
cumstances as  testified  to  by  his  sister  and 
father,  that,  in  the  event  of  his  failure  to 
repay  It,  it  was  to  be  taken  out  of  his  Interest 
in  his  mother's  estate,  or  whether  it  was 
paid  as  claimed  by  him  under  circumstances 
not  of  a  gift,  but  of  repayment  For,  as 
between  him  and  his  sister,  the  only  persons 
whose  Inteifests  are  here  in  controversy  as 
to  the  residue  of  such  property,  it  matters 
not  to  him  whether  he  pay  the  sum  of  $2,750 
Into  the  estate,  and  then  the  residue  of  such 


property  aagmented  by  such  sum  be  equally 
divided  between  him  and  his  Bister,  or  wheth- 
er she  out  of  the  residue  of  the  proper^  be 
first  given  $2,750,  or  its  equivalent,  and  the 
balance  of  snch  re^ue  then  equally  divided 
between  them. 

The  judgment  of  the  conrt  below,  there- 
fore, defining  the  respective  rights  ot  the 
contestants,  is  reversed,  and  the  cause 
mended,  with  directions  to  define  and  adr 
Judge  the  Interest  of  each  as  indicated. 

[i]  Then  Is  a  further  question :  The  court, 
after  defining  the  respective  interests  of  the 
contestants  as  shown,  nevertheless  reused 
to  make  a  dlstrlbutlott.  Thia  is  also  com- 
plained of.  It  is  not  made  to  appear  upon 
what  ground  such  refusal  was  based,  nor  has 
counsel  pointed  out  or  advised  us  for  what 
reason  the  court  erred  in  such  i»rtlcular. 
All  that  we  are  told  in  snch  regard  is  that 
no  one  objected  to  a  distribution.  Until  tlie 
contrary  is  diown,  we  may  assume  that  the 
court  had  good  reason  for  then  refusing  dis- 
tribution. It  may  have  be^  based  upon  the 
ground  that  the  interests  of  the  two  contest- 
ants were  subject  to  the  allowances  and  pro- 
visions of  the  will  for  the  support  of  Pli^ard, 
Sr.,  or  subject  to  or  controlled  by  other  trust 
provisions  of  the  wUl,  or  that  the  estate  Imd 
not  been  fully  administered.  And  until  some 
error  of  the  conrt  In  such  particular  is  point- 
ed out,  we  do  not'  (eel  called  upon  to  eearch 
the  record  to  ascertain  whether  we  should 
now  direct,  or  refuse  to  direct,  a  distribution. 

So,  as  to  the  first  question,  the  Judgment 
is  reversed;  as  to  the  second,  it  is  affirmed. 
The  taxable  costs  of  the  appeal  are  divided 
between  the  contestants,  each  to  pay  one-half 
thereof.  Snch  is  the  order. 

FBICK,  a  X,  and  McGARTT,  emcm. 


CHILD  T.  GILLIS  CONST.  CO- 
(Sapreme  Court  of  Utah.   Dec  SI,  1012.) 

1.  PBINCZPAX.  AND  AGKNT   (|  189*)— UHDIS- 
OUtBSD  AOENCT  — AonOIT  BT  PBIHOIPAI,— 

CouFLAin;r. 

Allegations,  in  an  action  on  a  vritten  con- 
tract, that  defendant  entered  upon  plainlilTs 
land  and  removed  gravel  therefrom  under  the 
express  agreement  to  pay  for  it  at  a  certain 
rate,  were  sufficient  to  admit  proof  of  the 
ezpresB  agreement  and  that  it  was  made  with 
the  plaintifiTs  agent  for  her  benefit,  though 
she  was  not  mentioned. 

[Ed.  Note.— For  other  cases,  see  Prindml  and 
^ent,  Gent  Dig.  8|  7ia~717;   Dec.  Dig.  { 

2.  Pleaoino  (I  407*)— ^Dbfbct— Waivee. 

Where  a  complaint  stated  a  cause  of  ac- 
tion and  was  sufficient  to  admit  evidence  of  a 
written  agreement  without  formal  allegation 
thereof,  the  defect  therein,  if  any,  was  mived 
by  failure  to  object  by  special  demurrer,  bemg 
in  tiie  nature  of  a  defective  statement  rather 
than  the  omission  of  a  material  averment  of 
factt 

[Ed.  Note. — For  other  cases,  see  Pleading 
Cent  Dig.  |  1360;  Dec.  Dig.  |  407.*] 
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5.  Pbikcipai.  Arm  Ageitt  (i  14S*)— Undis- 

CIX>SED    AGBNOT  — BiQHT    OV    AOTZON  BT 

Pbincipai. 

A  contract,  altliongh  in  writiag,  If  not  nn- 
der  seaL  when  made  in  the  name  of  the  per- 
son sisning  it,  may  be  raed  upon  by  the  one  in 
whose  behalf  it  was  made. 

IBd.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dif.  H  602^12;  Dec  Dig.  S 
143.*] 

4,  EVIDEltaC  (t  459*)— FABOLBVIDIIfCB-'nH- 
DZBOLOBKD  Pbihcifai.. 

Parol  evidence  is  admissible  to  show  that 
the  person  who  made  and  signed  a  written  con- 
tract was  actine  as  the  agent  of  the  undisclosed 
principal  by  whom  action  thereon  is  brought; 
snch  evidence  being  explanatory  of,  and  not 
contradictory  to,  the  written  contract. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  |S  1906-1910,  2109-2U4;  Dec.  Dig. 
S  400.*] 

6.  Pbiiicipai.  and  Aokht  <|  14S*)— Biobts 
or  Undisclosed  PBznoiPAir^E<}UiTU8  ob 
Defensks   oi-   Thibd   FxBsoir  AaAinn 

Agent. 

Where  an  andisdosed  principal  may  sue 
In  Us  own  name  upon  a  contract  made  fn  the 
name  of  his  agent,  the  other  party  thereto  may 
set  up  any  counterclaim'  or  defense  he  may 
have  against  the  agent,  arising  out  of  the 
contract,  and  wbltdi  existed  before  he  had  no- 
tice that  the  contract  was  made  for  an  undis- 
closed principaL 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  gj  502-612 ;  Dec  Dig.  { 
143.*] 

6.  Appeal  and  Ebbob  (J  1062* )— Review— 
Habujcss  Ebbob— SuBiassioN  of  Issues. 
Any  error  in  not  submitting  to  the  Jury 
the  questk)n  whether  a  written  contract  was 
the  contract  of  the  one  by  whom  it  was  made 
or  of  his  undisclosed  principal,  In  an  action 
where  there  was  no  dispute  upon  the  question 
of  agency  and  where  defendant  was  protected 
against  any  claim  of  the  agent,  was  harmless. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4212-4218;  Dec.  Dig.  8 
1002.*] 

Appeal  from  District  Court,  Weber  County; 
J.  A.  Howell.  Judge. 

Action  by  Mary  E.  ChUd  against  the  OUlls 
Construction  Company.  Judgment  for  plain- 
tUT,  and  defendant  appeals.  Affirmed. 

Dey,  Hoppangh  &  Fabian,  of  Salt  Lake 
Clt7>  for  appellant  Agee  &  McCracken,  of 
Ogden,  for  respondent 

FRIOK,  C.  J.  Respondent,  after  mabing 
the  necessary  formal  allegations  of  owner- 
ship and  corporate  capacity  and  giving  a  de- 
scription of  the.  land  in  question,  for  a  first 
cause  of  actioD  alleged  as  follows:  "That  on 
certain  portions  of  said  land  there  existed 
beds  of  gravel  suitable  for  use  in  making  con- 
crete and  which  were  overlaid  with  soil  and 
other  material.  On  or  about  the  15th  day  of 
September,  1910,  the  defendant  was  desirous 
of  obtaining  large  quantities  of  said  gravel 
and  entered  upon  said  land  and  took  and  re- 
moved large  quantities  of  said  gravel  from 
nld  land  upon  the  express  agreement  that 
it  would  pay  for  said  gravel  at  the  rate  of 
ISO  per  acre  for  all  lands  worked  or  mined 
over  and  wonld  replace  all  the  soil  and  ma- 
terial which  might  be  removed  from  the  sur- 


face of  said  land  In  order  to  obtain  said  grav- 
el during  the  process  of  mining  and  remov- 
ing said  gravel.  That  in  porsuance  of  said 
agreement  the  defendant  between  the  15th 
day  of  September,  1910,  and  the  Ist  day  of 
December,  1910,  mined  and  worked  over  2.66 
tictea  of  said  land  and  removed  therefrom 
great  quantittes  of  grav^  and,  in  order  to 
enable  It ,  to  remove  a^d  graTel,  removed 
from  the  surface  of  said  land  and  placed  in 
great  plies  or  monnds  large  quantities  of  soli 
and  other  material,  and  neglects  and  refuses 
to  pay  for  the  gravel  so  taken  from  said  land 
except  the  sum  of  $50,  though  often  requested 
BO  to  do,  and  also  neglects  and  refuses  to  re- 
place said  soil  and  other  material,  or  any 
part  thereof.  Plaintiff  alleles  that  it  la  rea- 
sonably worth  and  will  cost  the  sum  of  $814.- 
20  to  replace  the  raid  soil  and  other  materia 
als  80  removed  from  the  snrfkce  of  BBld  land 
and  which  said  defradant  promised  and 
agreed  to  replace,  and  Oiat  said  defendant  re- 
fuses to  replace  the  same,  or  any  part  there- 
of, to  iJiB  damage  of  the  plalntUT  in  the  sum 
of  1314.20,  and  that  there  was  on  the  1st  day 
of  December,  1910,  due  and  unpaid  from  the 
defendant  to  the  plaintiff  for  gravel  so  takm 
from  said  land,  Uie  sum  of  $83,  no  part  of 
which  has  ever  been  paid."  She  set  forth 
two-  additlfflial  causes  of  action  in  the  com- 
plaint; but  there  is  no  controversy  with  re- 
spect to  them,  and  hence  we  shall  not  r^er 
to  than  farttker.  Appellant,  in  Its  answer  to 
the  first  cause  of  action,  In  ^ect  denied  re- 
spondent's ownership  of  the  land  and  gravel 
beds,  dented  that  It  agreed  to  pay  respondent 
for  gravel  the  sum  of  ISO,,  or  any  other  stun, 
per  acre,  and  In  effect  denied  the  allc^tions 
contained  in  that  portion  of  the  complaint  we 
have  quoted.  Many  of  the  d^ilals  were,  no 
doubt,  based  upon  the  foct  that  the  agree- 
ment alleged  In  the  complaint  was  made,  as 
we  shall  see,  in  the  name  of  one  person  for 
the  use  and  benefit  of  an  undlEKlosed  person. 
A  trial  to  a  jury  resulted  In  a  verdict  in  fa- 
vor of  respondent  on  the  first  cause  of  action 
for  the  sum  of  $219.75  and  for  $3.40  interest 
The  court  entered  Judgment  for  the  amount 
aforesaid,  and  the  appellant  asks  us  to  re- 
verse said  Judgment  for  the  reasons  hereinaft- 
er stated. 

At  the  trial  respondent,  to  sustain  the  al- 
legations of  her  complaint,  offered  in  evi- 
dence the  written  agreement  hereinafter  set 
forth,  which,  it  was  conceded  by  the  parties, 
was  signed  by  respondent's  husband  and  by 
appellant's  agent,  both  of  whom  were  duly 
authorized  to  sign  the  same.  Before  offering 
the  writing  in  evidence,  counsel  for  respond- 
ent called  her  husband  as  a  witness,  and  In 
referring  to  the  transaction  evidenced  by 
said  writing  her  counsel  propounded  to  the 
witness  the  following  question:  "In  these  ne- 
gotiations were  you  acting  for  yourself  or 
for  somebody  else?"  To  this  question  coun- 
sel for  appellant  Interposed  the  following  ob- 
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Jection:  "I  object  to  that  as  irrelevant,  Im- 
material, and  incompetent  The  complaint 
alleges  an  express  contract  There  is  no  al- 
legation that  it  was  made  by  Mr.  Child  or  by 
any  one  acting  for  the  plaintiff  in  the  case." 
The  court  overruled  the  objection,  and  the 
witness  answered  that  in  making  the  contract 
he  was  representing  his  wife,  the  title  to  the 
property  from  which  the  gravel  was  to  be 
taken  being  in  her,  which  was  a  matter  of 
record.  The  writing  was  then  offered  in  evi- 
dence, and  appellant's  counsel  objected  to  its 
admission  upon  the  further  ground  that  upon 
the  face  of  the  writing  it  purported  to  have 
been  made  ou  behalf  of  *H.  H.  Child,  the  hus- 
band, and  no  one  ^se,  and  ttiat  it  was  not 
alleged  in  the  complaint  that  the  agreement 
was  made  in  the  name  of  Mr.  Ctilld  for  the 
benefit  of  his  wife,  the  respondent  After 
the  witness  bad  testified  that,  while  the 
agreement  was  signed  by  him  and  upon  its 
face  appears  to  be  his  contract  yet,  notwith- 
Btanding  tliat  fact,  he  acted  as  the  agent  of 
his  wife,  who  was  the  owner  of  the  real  es- 
tate upon  whldi  the  gravel  beds  were  locat- 
ed, the  conrt,  over  appellant's  objection,  ad- 
mitted the  writing  in  evidence.  The  writing 
is  as  follows:  "Biverdale,  Utah,  July  21, 
1010.  GlIllS  Construction  Oo.  Salt  Lake 
City,  Utah— Oeutlemen:  To  enable  you  to 
proceed  with  your  concrete  wwk  on  the  Dav- 
is and  Weber  County  Canal,  I  will  allow  you 
to  use  my  land  to  dump  material  on  not  to 
exceed  three  rods  from  canal,  and  will  permit 
you  to  use  gravel  from  my  land  for  the  sum 
of  950.00  per  acre.  $5.00  to  be  paid  on  ao- 
c^itance  of  this  offer  and  $46.00  to  be  paid 
on  or  b^ore  September  1, 1010,  strtpidng  for 
gravel  to  be  put  back  In  a  satis&ctory  state. 
Yours  truly,  H.  H.  Cblld.  Accepted  by  GU- 
IlB  Construction  Ca,  by  Thomas  Owens." 

Gonnsel  for  appellant  contend  that  the 
court  erred  In  admitting  the  writing  in  evi- 
dence for  substantially  the  following  reasons: 
(1)  "That  the  plaintiff  (respondent)  set  forth 
no  theory  in  her  complaint  under  which  she 
could  have  a  standing  on  the  written  con- 
tract," and  that  she  could  not  recover  under 
the  allegations  of  the  complaint  because  she 
did  not  allege  that  she  was  a  party  or  privy 
to  the  contract  either  directly  or  through  her 
agent;  (2)  because  the  written  contract  upon 
Its  face  purported  "to  be  the  personal  con- 
tract of  the  agent  only,"  and  hence  "should 
not  liave  been  admitted  in  evidence  as  the 
contract  of  the  plaintiff  made  through  her 
agent,  the  complaint  not  having  so  alleged"; 
(S)  that,  inasmuch  as  the  contract  upon  Its 
face  purported  to  be  the  personal  contract  of 
Mr.  Child  for  his  own  betialf,  therefore  the 
court  erred  in  permitting  respondent  to  show 
by  parol  that  her  husband  acted  a^  her  agent 

[1,2]  With  respect  to  the  first  ground  of 
objection,  we  are  clearly  of  the  opinion  tliat 
In  view  that  the  complaint  was  not  assailed 
by  special  demurrer,  appellant  cannot  now 
complahL  The  allegations^  in  our  Judgment, 


j  were  sufficient  to  admit  proof  of  the  "express 
agreement"  referred  to  In  the  complaint  In 
a  well-considered  case  (Chandler  v.  Coe,  54  N. 
H.  page  56S),  in  refenlng  to  a  similar  ques- 
tion, it  is  said:  "We  see  no  serious  objection. 
In  an  action  upon  an  express  contract, 
against  declaring  that  the  agent  promised,  or 
that  the  principal  promised,  without  mention- 
ing the  name  of  the  agent;  nor,  where  the 
contract  is  in  writing  in  the  name  of  the 
agent  against  dedarlng  that  he  made  It.  or 
that  the  principal  made  it  by  the  name  of 
the  agent"  The  legal  effect  of  the  all^a- 
tion  of  the  complaint  In  the  case  at  bar  Is 
that  appellant  expressly  agreed  to  pay  re- 
spondent for  the  gravel,  and  the  proof  vras 
to  the  effect  that  the  agreement  or  promise 
was  made  to  her  husband  for  her  benefit. 
Such  proof  Is  permissible,  especially  where 
there  Is  no  direct  attack  upon  the  pleading 
'  upon  the  ground  of  defective  stat^ent 
!  Moreover,  it  Is  not  made  to  appear  that  ap- 
I  pellant  was  In  any  way  prejudiced  or  misled 
!  by  reason  of  the  fact  that  the  allegations  of 
the  complaint  were  not  more  specific  with 
respect  to  the  making  of  the  agreement  It 
perhaps  would  have  been  bett»,  and  would 
have  been  more  perfect  ideadlng,  If  reqwnd- 
eat  had  alleged  that  the  contract  was  made 
In  the  name  of  ber  husband  for  her  bmefit 
The  otmiplalnt,  however,  stated  a  cause  of 
action,  and  the  allegatioos  are  sufficient  to  ad- 
mit evidence  of  the  agreonent  wldioat  such 
formal  allegations,  and  hence  the  defect  in 
the  etnuplalnt  If  there  was  any,  was  In  the 
nature  of  a  defective  statement  rather  cnan 
an  omission  of  an  essential  averment  <rt  fact 
State  V.  District  Court,  m  Faa  143.  Under 
such  drcnmstances,  the  objection,  not  having 
been  takm  by  special  demurrer,  must-ln  this 
jurisdiction,  be  denned  as  waived. 

[S,  4]  N<w  Is  the  second  ground  assigned 
tenable.  Whatever  In  early  times  may  have 
been  the  law.  It  Is  now'  well  settled  by  the 
overwhelmli^  wel^  of  authority  that  a 
contract  although  In  writing,  if  not  under 
seal,  when  made  In  the  name  ct  the  person 
sigi^g  it,  may,  nevertheleflB,  be  sued  on  by 
another  In  whose  behalf  It  was  In  fact  made, 
and,  further,  tliat  it  may  be  shown  by  parol 
that  the  person  who  made  and  signed  the 
contract  was  acting  as  the  agent  of  the  per- 
son who  brings  the  action  and  who  remained 
undisclosed  at  the  making  of  the  agreement 
The  rule  generally  prevailing  Is  very  dearly 
stated  In  31  Cyc.  1600,  In  the  foliowinff 
words:  "The  rule  that  an  undisclosed  prin- 
clfial  may  maintain  an  action  on  a  contract 
made  by  his  agent  in  his  name  alone,  on 
proof  tliat  In  making  the  contract  the  agent 
was  acting  for  the  principal,  is  not  varied  by 
the  fact  tliat  sncb  contract  was  In  writing. 
There  are,  however,  exceptions  to  the  rule. 
In  jurisdictions  where  the  distinction  be- 
tween sealed  and  unsealed  Instruments  Is  still 
recognized,  a  contract  under  seal  made  by  an 
agent  In  his  own  name  oumot  be  soed  upon 
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by  tiie  principal;  and  In  the  case  of  a  negotia- 
ble Instrument,  made  payable  to  the  agent, 
the  principal  cannot  maintain  an  action 
thereon,  unless  he  obtains  the  right  to  sne 
by  indorsement  or  tranter."  In  Mecbem  on 
Agency,  {  769,  the  general  rule  and  the  ex- 
ceptions thereto  are  clearly  stated.  See,  also, 
section  772  of  the  same  book.  In  the  case  of 
Chandler  v.  Coe,  54  N.  H.  604-577,  the  qnes- 
tlon  Is  exhanstlTely  coi^dered  and  the  gen- 
eral rale  Is  defined  and  the  exceptions  are 
clearly  stated.  At  page  569  it  is  said:  "If 
an  undisclosed  principal  may  be  sued  upon  an 
express  contract  made  by  his  agent,  he  may, 
on  the  other  hand,  sue  in  his  own  name  upon 
it."  See,  also,  Wilson  v.  Groelle,  83  Wis.  534, 
53  N.  W.  900;  Foster  v.  araham,  166  Mass. 
202,  44  N.  E.  129;  Crosby  r.  Watklns,  12 
CaL  87,  88;  Ruiz  v.  Norton,  4  Cal.  355,  60 
Am.  Dec.  618.  If  the  reader  desires  to  pur- 
sue the  subject,  he  may  do  so  by  referring  to 
the  numerous  cases  cited  by  Mr.  Mechem  and 
Cyc  at  the  places  indicated  above. 

The  forgoing  authorities  also  settle  the 
proposition  that  the  real  transaction  may  be 
shown  by  parol.  There  are  also  exceptions 
to  this  rule,  which  are  clearly  pointed  out  In 
tba  cases.  For  example,  in  Chandler  t.  Coe, 
supra,  54  N.  H.  at  page  671,  the  rule  Is  briefly 
stated  In  words  ad(q>ted  from  Mr.  Justice 
Grier.  as  foUowi:  **The  contract  of  the 
agoit  la  the  contract  of  the  principal,  and  he 
may  sue  or  be  sued  thereon  though  not  nam- 
ed therein;  and,  notwithstanding  the  rule  of 
law  that  an  agreement  rednced  to  writing 
may  not  be  contradicted  by  parol.  It  Is  wen 
settled  that  the  principal  may  show  that  the 
agent  who  made  the  contract  was  acting  for 
him.  This  proof  does  not  contradict  the 
writing;  it  only  explains  the  transactton." 
See  Ford  v.  Williams.  21  How.  287,  16  U  Bd. 
36. 

[f]  Where  the  law  permtta  the  undisclosed 
principal  to  maintain  an  action  in  his  own 
name  upon  a  contract  made  in  the  name  of 
his  agent,  It  alw  protects  the  other  par^  to 
the  contract  pomlttlng  him  to  set  up 
any  counterclaims  or  defenses  he  may  have 
against  the  agent  arlsUig  out  of  the  contract 
and  which  existed  before  he  obtained  notice 
that  the  contract  was  In  fact  made  for  the 
undisclosed  principaL  The  rule  does  not  pei^ 
mit  either  party  to  escape  any  of  the  obli- 
gations assumed,  nor  to  obtain  an  advantage 
over  the  other.  The  latter  Question  Is,  how- 
ever, one  relating  to  the  relief  that  may  be 
granted  rather  than  to  the  application  of  the 
rule.  In  view  that  nothing  of  that  kind  aris- 
es In  this  case,  we  need  not  consider  that 
phase  of  the  matter.  The  whole  question  Is 
thoroughly  dlscassed  In  Mechem,  supra. 

What  we  have  already  said  meets  all  of 
appellant's  objections  set  forth  above. 

[I]  It  is  nex^  contended  that  since  the  con- 
tract In  question  upon  its  face  purported  to 
be  the  personal  contract  of  Mr.  Child,  and  in 
view  that  the  court  permitted  parol  evidence 


to  show  that  the  contract  was  not  what  it 
purported  to  be,  therefore  the  question  of 
whether  it  was  Mr.  Child's  contract  or  not 
was  a  question  of  fact  which  should  have 
been  submitted  to  the  Jury  to  pass  on.  As- 
suming, without  deciding,  that  such  Is  the 
law,  yet  In  this  case  there  was  no  conflict 
upon  the  question  of  agency,  nor  is  there  any 
reason  shown  why  that  question  should  have 
been  submitted  to  the  Jury,  or,  for  that  mat- 
ter, to  any  one,  to  pass  on.  No  reason  is 
made  to  appear,  or  is  even  suggested,  wherein 
appellant's  rights  were  in  any  way  or  to  any 
extent  affected  by  the  assumption  Indulged 
by  the  trial  court  that  the  contract  was  in 
fact  made  for  the  benefit  of  respondent  in- 
stead of  her  husband.  Appellant,  under  all 
the  duthoritles,  Is  protected  as  against  any 
claim  that  Mr.  Child  may  prefer  against  It 
under  the  contract.  That  question  being  put 
at  rest,  there  is  absolutely  uothlng  shown 
how  the  fact  whether  Mr.  Child  was  princi- 
pal or  agent  could  in  any  way  aCTect  appel- 
lant's legal  rights,  and  hence  the  error.  If 
in  fact  the  court  committed  such  by  not  sub- 
mitting the  question  of  agency  to  the  Jury 
as  requested  by  appellant,  is  wholly  harmless. 
To  reverse  a  case  for  such  a  reason  under 
such  circumstances  would  amount  almost  to 
a  travesty. 

The  next  assignment  relates  to  the  amount 
of  damages  allowed  upon  the  first  cause  of 
action.  It  will  be  observed  that  by  the  terms 
of  the  written  contract  the  appellant  agreed 
and  could  be  required  to  pay  (HOly  $50  per 
acre  for  every  acre  or  fraction  Uiereof  from 
which  gravel  was  removed,  and  in  addition 
thereto  to  pay  the  cost  of  replacing  tiie 
"striping"  removed  from  the  surface  In  case 
of  failure  to  replace  the  same.  It  la  con- 
tended that  under  the  Instruction  of  tlie  court 
the  Jury  was  authorised  or  permitted  to 
cha^  appeUant  at  the  rate  of  930  per  acra 
for  1,31  acres  of  gravel  removed,  and  further 
to  charge  It  at  the  same  rate  for  1.35  acres 
of  ground  covered  by  the  stripping  which 
was  removed  from  the  surface  to  get  at  the 
gravel,  and  In  addition  to  the  foregoing  to 
also  charge  appellant  with  the  full  cost  of 
replacing  the  stripping.  It  must  be  conceded 
that  the  court's  charge  with  regard  to  what 
the  Jury  could  allow  for  gravel  and  for  re- 
placing the  stripping  is  not  as  clear  as  it 
should  have  been.  The  contract  Is  plain 
and  unambiguous  with  respect  to  the  amount 
appellant  should  pay  for  gravel.  In  addition 
to  that,  all  it  was  required  to  pay  was  the 
cost  of  replacing  the  stripping,  which,  In  the 
contract,  was  equally  plain.  If  therefore  it 
were  not  clear  from  the  evidence  that  the 
Jury  did  not  allow  double  damages,  we  would 
be  required  to  reverse  the  Judgment.  From 
the  evidence  It  Is,  however,  clear  and  unmis- 
takable that  the  amount  of  acreage  for  which 
the  Jury  could  allow  for  gravel  taken  was 
1.31  acr$s,  amounting  to  $65.50  for  that  Item. 
Under  the  evidence  the  amount  that  could  be 
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allowed  for  replacing  the  stripping  amounted, 
according  to  the  evidence  of  the  engineer  who 
made  carefnl  computation,  to  the  sum  of 
$314.20,  and  the  sum  of  the  two  is  f379.70. 
Of  this  sum  150  had  been  paid,  leaving  a 
balance  of  $329.70  which  the  Jury  could  have 
allowed  under  the  evidence  without  allowing 
double  damages.  The  amount  they  did  allow 
was,  however,  only  $219.73,  or  $109.95  less 
than  was  Justlded  by  the  evidence.  It  Is  thus 
clear  enough  that  the  Jury  did  not  allow 
respondent  double  acreage,  as  is  claimed  by 
appellant  Had  the  Jury  done  so,  they  could 
have  added  the  sum  of  $06.60  to  the  $329.70, 
which  would  have  made  the  amount  $896.20, 
or  $176.45  more  then  was  In  fact  allowed. 
It  is  elementary  that  all  presumptions  are  In 
favor  of  the  correctness  of  the  verdict  and 
Judgment,  and  that  a  Judgment  cannot  be  re- 
versed unless  it  is  made  to  appear  that  it  Is 
based  on  some  prejudicial  error.  This,  in 
view  of  the  whole  record.  Is  not  made  to 
appear  In  this  case. 

There  are  one  or  two  other  questions  ar- 
gued in  the  brief,  but  ui>on  examination  we 
have  found  them  entirely  without  merit,  and 
hence  they  need  no  special  consideration. 

The  Judgment  is  affirmed,  with  costs  to 
respondent 

McCABTY  and  STRA.UP,  J3.,  concur. 


GARDNER'S  ESTATE  T.  GARDNER  et  aL 

(Supreme  Court  of  Utah.   Dee.  16,  1012.) 
Descent  and  Distbibution  (S  35*)— Right 

TO  IKHEBIT— "Of  THI  BiflOD." 

Comp.  Laws  1907,  I  2840,  provideB  that 
kindred  of  the  half  blood  inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree, 
unless  the  inheritance  come«  to  the  Intestate 
by  descent,  devise,  or  gift  of  some  one  of  his 
ancestora.  In  which  case  all  those  who  are  not 
of  the  blood  of  the  ancestor  must  be  excluded. 
Held,  that  the  phrase  "of  the  blood"  includes 
half  blood  as  well  as  whole  blood;  and  hence, 
where  a  mother  died  leavtng  children  as  the  is- 
sue of  two  marriages,  and  had  taken  by  In- 
heritance property  belonging  to  a  deceased  son, 
such  property  was  properly  distributed  among 
his  half  brothers  and  sisters  and  their  descend- 
ants, as  well  as  brothers  and  risters  of  the 
whole  blood. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Diatribution,  Cent.  Dig.  H  102-107;  Dec.  Dig. 
{  35.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  811.1 

Appeal  from  District  Court,  Provo  County ; 
J.  R  Booth,  Judge. 

Judicial  settlement  of  the  estate  of  Serena 
Evenson  Gardner.  From  an  order  distribut- 
ing the  estate  Nell  U  Gardner  and  otbers 
appeal.  Affirmed. 

Harvey  OuCF,  of  Provo,  and  A.  Saxey,  of 
Spanish  Fork,  for  appellants.  Jacob  Evans, 
of  Provo,  tor  reepoodent 


PRICE,  O.  J.   This  Is  an  appeal  from  a 

decree  of  flnal  distribution. 

The  question  of  law  which  arises  upon  the 
decree  of  distribution  Is  substantlaUy  as  fol- 
lows: The  decedent,  Serena  Evenson  Gard- 
ner, died  Intestate,  leaving  her  surviving  the 
following  children,  namely,  Henry  Gardner. 
Serenus  Gardner,  Serena  Gardner  Andnia, 
and  Annie  Francis,  all  of  whom  were  chil- 
dren by  her  second  marriage.  The  deceased 
also  was  the  mother  of  three  other  <^ilciren 
by  her  first  husband,  whose  name  was  Bv en- 
son,  namely:  Even  Evenson,  Erastns  Bven- 
son,  and  Reglna  Evenson  Gardner.  Bven 
Evenson  died  Intestate,  leaving  as  his  only 
heir  at  law  his  mother,  the  decedent  .  Regina 
Evenson  Gardner  also  died,  leaving  surviving 
her  the  following  children  as  her  only  heirs 
at  law,  to  wlt^  L.  Gardner,  Margaret 
Gardner  Evans,  Brlgham  El  Gardno;  Ida  G. 
Robertson.  Anna  S.  Stanton,  Delilah  Gardner 
Hughes,  Edna  Q.  Brockbank,  and  Effie  Gard- 
ner Barclay,  all  of  whom  are  gianddiUdren 
of  the  decedent  The  decedoit,  ttwreCore^ 
had  three  children  by  her  first  hnaband,  two 
of  whom  are  dead,  and  fttnr  by  her  second 
husband ;  all  of  the  latter  surviving  her.  In 
addition  to  the  foregoing  children,  she  also 
left  surviving  her  the  grandchildren  above 
mentioned.  The  district  court  in  making  the 
flnal  distribution  of  the  decedent's  estate, 
distributed  to  each  one  of  the  four  children, 
the  issue  of  the  second  marriage,  one-sixth, 
to  Erastus  Evenson,  the  only  surviving  child 
of  the  first  marriage,  one-sixth,  and  the  re- 
maining one-sixth  In  common  to  the  grand- 
children as  the  representatives  of  their  de- 
ceased mother,  Reglna  Evenson  Gardner. 
The  grandchildren  and  Erastus  tiv&iaon  ap- 
peaL 

It  is  conceded  that  under  the  laws  of  suc- 
cession In  force  in  this  state  the  decedent,  as 
the  mother  of  Even  Evenson,  was  his  only 
heir  at  law,  and  thus  succeeded  to  all  of  bis 
estate  at  bis  death.  It  is  further  conceded 
that  Even  Evenson  acquired  all  of  his  proper- 
ty by  purchase.  It  la  also  nncontroTWted 
that  the  decedent  left  some  property  or  es- 
tate In  addition  to  that  which inherited 
from  het  son,  and  that  Boch  property  waa  ao 
quired  by  pnrcbajsa 

The  aivellants  contend  that  0w  court 
erred  In  distrlbntiiqc  any  of  the  estate  to  the 
four  lAUdroi  the  iane  of  decednt  1^  h^ 
second  husband.  The  contention  ct  appel- 
lant* cotmsAl,  given  in  ttielr  own  language^ 
Is  as  follows: 

"(1)  When  the  estate  of  an  intestate  came 
by  gift  devise,  or  descent  trom  an  anoestoi; 
the  rule  that  those  only  who  are  of  the  blood 
of  such  ancestor  can  Inherit,  exdndes  kin- 
dred of  the  half  blood. 

"(2)  The  descendants  of  the  sister  of  the 
whole  blood  to  Even  Bvoison  occupy  the 
same  situation  irtiich  tbdr  mothw  did,  and 
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are,  under  tbe  laVt  preferred  to  the  brotlierB 
and  adstOB  oC  the  balf  blood." 

The  contendon  to  that  the  gnnddiildren 
of  the  deoedoit,  u  beln  and  deaco^tants  of 
tbe  danger  by  the  first  marriage,  have  pref- 
erence over  the  decedoif  a  chUdran  br  her 
aeoond  husband.  It  is  Ineteted  that  sndi  Is 
the  conchiBlon  reached  by  the  ttfrltorlal  8u- 
pmne  Coort  In  Amy  t.  Amy,  12  Utah,  833- 
886,  42  Pac.  3U21,  and  In  the  cases  there 
cited.  We  shall  not  now  stop  to  analyze  the 
focts  in  that  case.  It  most  saffice  to  say  that 
the  Am^  Case  in  no  way  controls  the  ques- 
tion inyolved  In  the  case  at  bar.  Counsel, 
however,  vigoroasly  contend  that  under  the 
provisions  of  Comp.  Laws  1007,  }  2840,  their 
contention  mnst  prevail.  That  aection  reads 
as  follows:  "Kindred  of  the  half  blood  in- 
herit equally  with  those  of  the  whole  blood 
in  the  same  de^ee,  unless  the  Inheritauce 
comes  to  the  Intestate  by  descent,  devise,  or 
gift  of  some  one  of  his  ancestors,  in  which 
case  all  those  who  are  not  of  the  blood  of 
such  ancestor  mnst  be  excluded  from  sudi  In- 
heritance." 

Tb&t  section,  has  been  in  force  in  this  Ja- 
rlsdiction  at  least  since  February,  1876. 
Comp.  I^AWB  1876,  p.  276.  The  section  was 
carried  into  the  compilation  of  1888.  2 
Comp.  Laws  1S88,  9  2749,  p.  125.  And  from 
thence  into  the  Revised  Statutes  of  1898,  of 
which  revision  it  was  section  2840,  the  same 
number  as  in  the  present  compilation  above 
referred  to.  It  la  true  that  In  Amy  v.  Amy, 
aupra,  the  court  referred  to  said  section,  and, 
in  part  at  least,  based  its  rolli^  thereon. 
The  court  In  the  Amy  Case,  however,  did  not 
construe,  nor  attempt  to  construe,  the  mean- 
ing of  the  phrase  "of  the  blood,"  as  tbe  same 
occurs  In  the  foregoing  section.  That  phrase, 
It  la  generally.  If  not  universally,  held,  In- 
dndes  the  half  blood  as  well  as  the  whole 
blood.  If,  In  the  case  at  bar,  counsel's  con- 
tratlon  were  applied,  it  to  not  easy  to  see 
how,  under  oor  statute  of  succession,  those 
app^lants,  who  are  the  grandchildren  of  the 
decedent,  could  lnli«1t  any  i»art  of  the  prop- 
erty that  she  inherited  from  her  son.  Even 
Evenaon,  who  was  the  ancestor  of  the  moth- 
er. As  to  him,  tbe  appellants  aforesaid  are 
all  of  the  half  blood,  and  not  of  the  whole 
blood.  True,  counsel  Insist  that  since  these 
grandchildren  are  tbe  issue  of  Even  Even- 
sou's  sister,  who  was  of  the  full  blood,  there- 
fore they  take  as  her  representatives,  and 
as  such  are  preferred.  There  Is  absolutely 
nothing  in  our  statute  that  authorizes  such 
a  conclusion,  while  every  rule  of  construc- 
tion leads  to  a  contrary  result.  The  cases 
dted  by  the  court  In  Amy  v.  Amy  directly 
pass  upon  and  construe  that  phrase  where  it 
occurs  in  statutes  precisely  like  ours,  and  In 
doing  so  also  arrive  at  a  conclusion  diamet- 
rically oppraed  to  the  contention  of  coon- 
•ei  as  stated  above. 
The  fbllowlng'casea  are  cited  and  MUed  on 


in  support  of  the  oonduslon  reached  in  Amy 
r.  Amy,  supra:  Gardner  v.  Collins,  2  Pet 
(U.  a)  89,  7  lU  Ed.  347;  CntOer  v.  Wadding- 
bam,  22  Mo.  264;  Valentine  v.  Wetherlll,  81 
Barb.  <N.  Y.)  000;  West  v.  WiUiama,  IB  Ark. 
693;  Wheeler  t.  Clutterbuck.  62  N.  T.  70; 
White  T.  Whiter  19  Ohio  St  684. 

Bef  erring  to  these  in  the  order  in  which 
they  are  dted  we  find  that  in  2  Pet  68-02 
(7  Bd.  847),  It  la  aaid:  "The  phrase  'of 
the  blood*  In  the  statute  Includes  the  half 
blood.  •  *  *  A  half  brother  or  stoter  to 
of  the  blood  of  the  Intestate;  for  each  ot 
them  has  some  of  the  Uood  of  a  common 
parent  in  hto  or  her  veins." 

In  22  Ma  206-264  the  Supreme  Court  of 
that  state  says:  "The  words  'of  the  blood' 
(In  the  statute)  exclude  only  those  who  have 
none  of  the  Uood  of  tbe  ancestor  from  whom 
the  estate  canuL" 

What  to  said  In  the  case  reported  in  81 
Barb.  65&-661  to  merely  obiter.  The  parties 
in  IntOTest  In  that  case  were  not  before  the 
court;  hence  the  court  said,  "if  these  parties 
were  before  us,"  the  holding  would  be  as  fol- 
lows. Then  follows  the  decision,  which, 
while  it  sustains  tbe  conclusion  reached  in 
the  Amy  Case,  also  directly  sustains  the  de- 
cree In  the  case  at  bar. 

In  the  next  case,  15  Ark.  681-603,  the 
court,  after  deciding  that  the  phrase  "of  the 
blood,"  as  found  in  a  statute  In  legal  effect 
like,  our  section  2840,  supra,  covers  tbe  half 
blood  as  wdl  as  the  full  blood,  says:  "And 
this  Is  In  exact  harmony  with  the  provisions 
of  the  statute  In  excluding  tbe  half  blood 
and  their  descmdants  from  Inheritance  only 
when  these  are  ancestral  and  they  not  of  the 
blood  of  the  transmitting  ancestor." 

The  case  In  52  N.  Y.  70  again  supports  the 
conclusion  in  the  Amy  Case,  but  it  Just  as 
strongly  supports  the  decree  entered  by  the 
district  court  In  the  case  at  bar. 

Tbe  last  case,  namely,  in  19  Ohio  St  534, 
Is  a  case  practically  "on  all  fours"  with  the 
case  at  bar,  and  sustains  the  decree. 

See,  also,  Cornett  v.  Hough,  136  Ind.  387, 
86  N.  E.  699,  and  Oglesby  Coal  Co,  v.  Pasco, 
79  111.  166.  Numerons  other  cases  could  be* 
cited  In  support  of  the  decree  based  on  stat- 
utes like  ours,  but  It  to  unnecessary  to  do  so. 
Indeed,  under  such  a  statute  we  have  found 
no  dedsions  to  tbe  contrary.  We  have  not 
referred  to  the  California  cases  (In  re  Fear- 
son's  Estate,  110  CaL  524,  42  Pac.  960,  and 
Estate  of  Smith,  131  Cal.  433,  63  Pac.  720, 
82  Am.  St  Bep.  858)  because  those  cases, 
while  based  upon  a  statute  of  which  our 
section  2840,  supra,  la  a  transcript,  never- 
theless extend  tbe  right  of  Inheritance  by 
the  half  blood  far  beyond  what  it  to  nec- 
essary to  extend  that  right  in  thto  case. 
Those  cases  also  extend  the  right  beyond 
the  holding  In  Amy  v.  Amy,  supra.  In  view 
of  the  foregoing,  It  to  unnecessary  to  de- 
termine whether  the  rule  told  down  by  the 
California  Supreme  Court,  or  the  one  de- 
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dared  in  Amy  v.  Amy,  Is  the  correct  one. 
That  question  can  only  be  authoritatively 
determined  when  a  case  like  those  passed  on 
by  the  California  Supreme  Court  arises  in 
this  Jorisdiction. 

We  are  quite  clear  that  undfer  all  the  an- 
thoidltles  the  decree  of  dlstribntiQn  as  entered 
by  the  district  court  Is  r^ht  There  can  be 
no  possible  doubt  that  if  the  deced^t  had 
died  before  Even  Brenson,  her  son  by  her 
first  husband,  no  one  would  have  questioned 
the  right  of  the  half  twotfaers  and  Asters  of 
Even  Evenstm  to  inherit  his  entire  estate, 
and  that  his  nephews  and  nieces  would  only 
take  by  rcpreaentatlon.  That  being  so,  It  is 
not  easy  to  perceive  how  the  mere  fact  that 
the  mother  survived  the  son  can  change  the 
right  of  inheritance  by  her  Children  who  are 
the  i^e  of  the  second  marriage  jointly  with 
those  who  are  the  issue  of  her  first  marriage. 
They  all  were  her  diildr^ 

In  liew  of  the  forcing  conclusions,  the 
other  questions  relating  to  the  appointment 
of  the  administrator  and  the  accounting  by 
him  became  unimportant,  if  not  quite  imma- 
terial. Appellants  could  gain  nothing,  even 
if  their  contention  in  that  regard  were  sus- 
tained. For  that  reason  we  refrain  from 
passing  upon  the  question. 

The  Judgmoit  Is  affirmed,  with  costs  to 
respondent. 

Mccarty  and  BTRATJP,  JJ.,  concuc 


QUINN  V.  T3TAH  GAS  &  COKE  CO. 
(Supreme  Court  of  Utah.    Dec.  30,  1912.) 

1.  Neolioencs  (S  32*)— DKFEcnvB  Pbemis- 
is— Places  Opes  to  Public. 

A  KEB  company  malDtaining  an  office  to 
which  toe  pablic  was  invited  to  pay  gas  bills 
owed  to  customers  while  so  engaged  ooly  the 
duty  of  exercising  ordiDary  care  and  diligence 
to  provide  and  maintain  a  reasonably  safe  place 
for  ingreu  and  egress,  and  to  exercise  the 
same  degree  of  care  to  prevent  injury  to  them 
and  to  their  property  while  lawfully  in  its 
place  of  business  or  on  its  premises;  the  com- 
pany not  being  an  insurer  of  the  safety  of  its 
costomera,  nor  required  to  avoid  all  accidents 
to  them  or  to  their  property  at  its  peril. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
GenL  Dig.  ||  42-44;  Dec  Dig.  |  32.*] 

2.  NEOLiaGNCB  (I  121*)— Defective  Pbehis- 
es— Place  of  Business  Open  to  Pubuo— 

IHJUBT  to  PbOPEBTX  of  CnSTOMEB. 

plaistlEF,  a  customer  of  defendant  gas 
company,  approached  the  cashier's  window  to 
pay  her  gas  bill  as  one  of  a  line  of  several 
customers,  and  when  she  reached  it  placed  her 
bag  in  ink  that  had  been  spilled  on  the  counter, 
winch  dripped  down  onto  and  ruined  her  gown. 
There  was  no  evidence  that  the  ink  was  negli- 
gently spilled.  Defendant's  cashier  thereafter 
took  fltpps  to  have  it  removed.  Held,  that  the 
facts  did  not  raise  a  presumption  of  negligence 
under  the  rule  res  ipsa  loquitur,  and  were  in- 
sufficient to  show  actionable  negU&ence. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  II  217-22a  224-228,  271:  Dec.  Dig. 
i  ]2l.*l 


Appeal  from  District  Oonrt,  Salt  Lake 
County ;  Geo.  G.  Armstrong.  Judge. 

Action  by  Mary  Davis  Qnlnn  against  the 
Utah  Gas  &  Coke  Company.  Judgment  for 
plaintiff,  and  defendant  appeals*  Beversed 
and  remanded,  with  dliections  to  grant  a 
new  tidaL 

Steiptaens,  Smith  ft  Porter,  of  Salt  Lake 
aty,  for  appelant  Stokes  ft  Bagley,  of  Salt 
Lake  aty,  for  reapcmdoit 

FBICK.  a  J.  Bewondent  bnn^ht  this 
action  to  recover  damages  for  injufy  to  bee 
wearing  aj^nrel,  which  she  alleged  ms  caus- 
ed through  the  negligence  of  appellant  while 
she  was  Uwfully  in  its  place  of  busine^ 
BetoKindent,  In  her  complaint^  after  alle«liis 
that  she  was  a  customer  ot  appi^nt,  and 
that  Oie,  at  the  time  of  the  accident  and  in* 
Jury  to  her  dress,  was  In  its  place  <a  business 
to  pay  her  gas  Mil,  alleged  an^ellant's  neg- 
Ugeace  as  follows:  That  "at  the  particular 
time  that  the  plaintiff  called  at  the  office  of 
the  defmdant  company  *  •  *  the  defend- 
ant •  •  •  negligently  allowed  and  snlTer- 
ed  to  remsin  i^tm  Its  counter,  near  the  point 
when  it  received  maney  firom  its  patrons^  an 
overturned  Ink  bottl^  from  which  Ink  had 
run  onto  the  counter,  and  was  dripping  there- 
from onto  the  floor.  *  •  •  vmile  philu- 
tlfl  was  lawfully  «igaged  in  transacting  the 
business  with  the  defendant  company, 
*  *  *  a  part  of  the  contents  of  said  ink 
bottle  dripped  from  the  said  countN*  upon  the 
plaintiff's  dress,  making  large  and  unsightly 
blotches  upon  it"  It  was  also  alleged  that 
said  dress  was  of  the  value  of  (100,  and  that 
by  reason  of  the  ink  stains  thereon  was  ren- 
dered worthless,  and  that  by  reason  of  the 
loss  of  said  dress,  and  for  other  reasons,  she 
was  damaged  to  the  extent  of  $266.25,  for 
which  she  prayed  Judgment 

The  appellant  Interposed  both  a  general 
and  a  special  demurrer  to  the  complaint 
which  were  overruled.  It  Is  now  urged  that 
'the  complailnt  does  not  state  a  cause  of  ac- 
tion, in  that  it  is  Dot  alleged  therein  that  the 
appellant  knew,  or  ought  to  have  known,  or 
had  Dotlce,  that  the  ink  bottle  had  been  over- 
turned, or  that  Ink  was  dripping  from  the 
counter  where  respondent  was  required  to 
pay  her  gas  bill.  It  wdll  be  observed  that 
all  that  is  alleged  in  that  regard  Is  that  the 
appellant  "negligently  allowed  and  suffered 
to  remain  upon  Its  counter,"  etc.,  said  over- 
turned ink  bottle,  from  which  Ink  was  drip- 
ping. We  think  that,  In  view  of  the  duty 
that  appellant  owed  respondent  as  hereinaft- 
er stated,  the  allegation  was  sufficient  to  per- 
mit her  to  prove  that  the  ink  had  been  spill- 
ed for  such  a  length  of  time  as  ought  to  have 
apprised  appellant  of  that  fact  If  such 
proof  had  been  made.  It  would  then  have  be- 
come a  question  for  the  Jury  to  say  whether, 
under  all  the  <4rcunistances,  appellant  ought 
to  have  warned  respondent,  and  thus  protect- 
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«d  her  against  the  consequences  tbat  might 
ensue  from  the  dripping  Ink,  and  whether  the 
failure  to  so  warn  her  constituted  negligence. 
Tme  In  making  aach  proof  It  might  also  have 
been  made  to  appear  that  respondent  ought 
ta  have  seen  the  dripping  Ink,  and  should 
have  avoided  It  This,  however,  in  no  way 
affects  the  sofliclency  of  tier  allegations. 
Whether  she  was  also  guilty  of  negligence  or 
not  In  not  avoltUng  the  dripping  Ink  would 
have  been  a  question  of  fact  for  the  Jury, 
under  all  the  facts  and  drcuiastances.  We 
think  the  allegations  of  the  complaint  were 
snffldoit  In  substance  to  permit  the  respond- 
ent to  prove  a  prima  fade  case  upon  the 
question  of  appellant's  negligence  and  that 
was  all  that  she  was  reqalred  to  do. 

It  is  also  insisted  that  the  court  erred  in 
ovemillng  the  apedal  demurrer.  The  terms 
of  that  demorrer  were  so  general  that  we 
do  not  feel  inclined  to  review  the  mllng  of 
the  court  thereon. 

A]M>eUant  also  insists  that  the  court  erred 
fn  ovemling  its  motion  for  a  nonsuit,  and, 
farther,  in  retaking  its  request  to  direct  the 
Jnzy  to  rebim  a  verdict  in  Its  favor  fbr  the 
reasfHi  that  req)ondait  had  failed  to  prove 
that  aKiellant  was  guilty  of  negligence. 

It  is  only  necessary  to  con^der  the  last 
asslgnmoit  The  undisputed  facts  developed 
at  the  trial  are  substantially  as  follows: 
The  appellant  is  engaged  in  the  business  of 
manuftuituring  and  distributing  gas  to  Its 
costomos  for  domestic  use ;  that  respondent 
had  beoi  a  customer  of  appellant  since  June, 
1910^  and  from  that  time  to  the  time  of  the 
acts  complained  of  had  frequently  called  at 
appellant's  place  of  business  to  pay  her  gas 
bUls ;  that  on  the  10th  day  of  October,  1910, 
she  went  to  app^Iant's  place  of  business  for 
the  purpose  of  paying  her  gas  bill;  that  on 
entering  a^iellant's  office  some  customers 
were  already  standing  In  line  taking  their 
turns  in  reaching  the  cashier's  window  to 
pay  their  gas  bills ;  that  respondent  also  fell 
in  line,  so  that  she  might  In  turn  reach  the 
cashier's  window,  which  was  an  opening  In 
a  wire  screen  or  railing  through  which  the 
customers  paid  their  bills  to  the  cashier; 
that  as  the  men  who  preceded  respondent 
were  paying  their  bills,  and  In  approaching 
the  cashier's  window,  she  noticed  what  ap- 
peared to  her  like  a  bine  po<^et  handkerchief 
or  blue  cloth  lying  on  the  shelf  or  ledge  Im- 
mediately to  the  left  of  the  opening  through 
whlttt  the  cashier  received  the  money ;  that 
after  the  men  who  preceded  her  had  paid 
their  bills,  which  took  but  a  very  short  time, 
she  approached  the  cashier's  window  to  pay 
her  bill,  and  In  doing  so  laid  her  hand  bag, 
or  what  she  called  her  large  purse,  near  to 
and  immediately  to  the  left  of  the  cashier's 
window,  and  took  from  the  large  purse  her 
small  purse,  and  from  the  latter  she  took 
tbe  mon^  to  pay  the  bill;  that  in  paying 
the  cashier  she  received  back  some  change 
trim  him  and  placed  the  same  into  her  small 


purse,^  which  she  rei^aced  in  the  large  one. 
We  now  give  the  remainder  of  her  testimony 
In  her  own  language,  as  the  same  is  glv^ 
in  the  printed  abstract,  wbldi  is  as  follovra: 
"When  I  tooki  it  up  and  looked  at  my  gloves, 
they  were  all  Ink.  I  laid  the  purse  right 
within  the  course  of  tbe  Ink,  where  the  Inlc 
was  running.  I  didn't  see  that  there  was  any 
ink  running  at  tbe  time  I  laid  my  purse 
down.  I  don't  say  that  there  was  no  Ink  run- 
ning. I  said  I  dldnt  notice  any  Ink.  I 
didn't  see  the  bottle  at  the  time  I  laid  the 
purse  down.  I  soKxwe  the  botUe  was  under 
it  [the  doth],  I  am  not  positive  I  saw  Uie 
bottle,  although  I  think  I  did.  •  •  * 
When  I  stuped  up  to  tbe  desk,  I  didn't  see 
any  Ink  rmmlng  off.  I  dldnt  look.  If  any- 
thing had  been  running  off  there  after  I  had 
looked  at  the  doth,  running  over  ttie  edge 
and  dripping  on  the  floor,  I  would  have  aeea 
it,  if  it  had  been  running  down.  I  didn't 
even  look  down ;  always  looked  up.  I  don't 
know  whether  it  was  running  before  these 
men  got  out  of  tiie  way.  I  know  It  waa  run- 
ning off  when  it  ivlaohed  my  dress.  Mr.  Net- 
zel  was  at  a  table  to  the  right  He  stepped 
forward  and  called  my  attrition  ttiat  there 
was  ink  running  off  the  desk.  •••  Be- 
fore Mr.  Netzel  called  my  attention  to  1^  the 
ink  had  run  off  the  counter,  splashed  on  the 
floor,  and  splashed  on  my  gown.  About  half 
of  one  tide  of  my  purse  was  covered  with  ink. 
I  did  not  see  any  Ink  running  off  before.  If 
there  had  been  any,  I  might  have  noticed  it 
*  *  *  When  I  looked  on  the  floor.  I  could 
see  there  was  «  sbream  of  ink  Itiat  had 
splashed  down  in  fnmt  of  the  desk,  and  also 
on  the  floor.  The  Ink  bad  mined  my  dress." 
The  foregoing  Is  substantially  all  of  the  evi- 
dence produced  by  respondent 

Appellant  called  the  cashier,  and  he  in 
substance  said  that  he  remembered  tbe  oc- 
currence; that  he  did  not  overturn  the  Ink 
bottle,  but  as  soon  as  he  discovered  that  the 
Ink  was  dripping  down  from  the  shelf  or 
ledge  near  the  cashier's  window  he  called 
upon  a  clerk  to  wipe  It  up.  The  clerk  re- 
ferred to  immediately  responded,  and  he 
testified  that  he  placed  some  blotters  on  tbe 
dripping  ink  and  called  the  janitor  of  tbe 
building  to  come  and  wipe  np  the  ink  tbat 
had  dripped  on  the  floor;  tbat  respondent's 
dress  bad  already  been  soiled  with  the  ink 
when  the  cashier  directed  his  attention  to 
the  Ink  dripping  on  the  floor. 

Respondent's  counsel  first  contended  that 
the  clerk's  attention  was  called  to  the  drip- 
ping ink  l>efore  respondent's  dress  had  been 
soiled ;  but  on  the  hearing  of  the  case,  when 
their  attention  was  spcclflcally  directed  to 
the  witness'  testimony,  they  frankly  conced- 
ed that  his  testimony  was  to  the  effect  stat- 
ed above. 

[1,  21  Is  the  foregoing  testimony  sufficient 
to  support  a  finding  of  negligence  on  the 
part  of  appellant?  Counsel  for  respondent 
very  frankly  conceded  at  the  hearing  that, 


Digitized  by 


3U  129  PACIFIC 

unless  the  evidence,  when  considered^  in  Its 
entirety,  Justified  a  finding  of  negligence  on 
the  part  of  appellant,  their  client  cannot 
recover  in  this  action.  We  think  the  evi- 
dence Is  clearly  insufficient  to  support  a  find- 
ing of  negligence.  What  legal  duty  did 
Appellant  owe  respondent  as  one  of  its  cns- 
tomers?  It  was  its  duty  to  exercise  ordi- 
nary care  and  diligence  to  provide  and  main- 
tain a  reasonably  safe  place  for  Ingress  and 
egress  to  and  from  Its  place  of  business  for 
Its  cnatomera,  and  to  exercise  the  same  de- 
gree of  care  and  diligence  to  prevent  Injury 
to  them  and  to  their  property  while  they 
were  lawfully  in  Its  place  of  business  or  on 
its  premises.  Appellant,  however,  was  not 
an  insurer  of  the  safety  of  Its  customers; 
nor  was  It  required  to  avoid  all  accidents, 
either  to  them  or  to  th^  property,  at  its 
peril.  The  respondent,  therefore,  was  re- 
quired to  show  that  appellant  In  some  way 
had  omitted  to  exercise  that  degree  of  care 
and  diligence  for  her  safety  stated  above, 
and  that  by  reason  of  such  want  of  care  her 
dress  was  Injured  as  alleged.  The  law  In 
this  regard  Is  well  stated  In  a  case  similar 
In  principle  to  the  one  at  bar  by  Mr.  Justice 
Morton,  who,  in  Toland  r.  Paine  Furniture 
Ga,  175  Mass.  476,  96  N.  B.  608,  said :  "The 
plaintiff  was  twund  to  show  by  a  fair  pre- 
ponderance of  the  evidence  that  the  acci- 
dent waa  due  to  negligence  on  the  part  of 
defendant  She  was  herself  nnable  to  tell 
what  caused  it"  In  the  case  at  bar  there 
is  not  the  sllgbtest  evidence  with  reopect  to 
who  overturned  the  ink  bottle,  or  how  or 
whea  it  was  overtamed.  There  is,  in  truth, 
no  eridrace  of  Just  where  the  offending  bot- 
tle was  placed  Jnst  before  or  at  ttie  time 
it  was  overtorned.  In  view  of  the  evidence, 
bow  could  the  appellant  guard  against  an 
accident  such  as  the  overturning  of  an  ink 
bottle  or  ink  well  In  use  by  the  defendants 
servants? 

Counsel  for  respondent  contend  tliat  neg- 
ligence may  be  Inferred  In  this  case  in  view 
of  the  duty  that  the  law  Imposes  on  appel- 
lant, but  n^llgence  must  be  deduced  from 
facts.  From  what  fiict  or  facts,  as  they  ap- 
pear In  this  case,  is  it  to  be  Inferred?  The 
doctrine  is  elementary  that  in  cases  where 
the  maxim  of  res  ipsa  loquitur  does  not  ap- 
ply ne^iligence  may  not  be  presumed  or  in- 
ferred merely  because  an  aoddent  occurred. 
In  this  case  all  that  Is  shown  Is  that  a  bot- 
tle or  well  containing  Ink,  In  some  way  un- 
known, was  overturned,  and  that  the  ink 
was  spilled,  and  some  of  it  dripped  upon 
respondent's  dress  and  damaged  it  At 
most,  therefore,  the  case  falls  within  the 
familiar  doctrine  that  "when  a  plaintift  pro- 
duces evidence  that  Is  consistent  with  an 
hypothesis  that  the  defendant  is  not  negli- 
gent, and  also  with  one  that  he  Is,  his  proof 
tends  to  show  neither."  Ewlng  v.  Goode 
(C.  C.)  7S  Fed.  444.  Is  It  not  Just  as  reason- 
able to  infra'  that  the  ink  was  accidentally 
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spilled  as  to  infer  that  it  was  negligentlr 
done?  Indeed,  if  we  consider  the  evldraice 
in  its  entirety  and  apply  it  most  strongly 
in  favor  of  respondent,  yet  the  inference 
that  the  spilling  of  the  ink  was  accidental 
is,  in  our  Judgment  much  stronger  than  the 
Inference  that  It  was  otherwise  Under 
such  circumstances  a  Ending  of  D^lgenoe 
can  only  be  based  upon  conjecture.  Mere 
conjecture,  however,  cannot  support  a  find- 
ing of  negligence.  We  are  clearly  o£  the 
opinion  that  the  evidrace  is  audi  that  rea- 
sonable men  can  arrive  at  but  one  condn* 
sion,  and  that  Is  that  the  spUIlnc  of  the  Ink 
was  purely  aoddental.  Bat  if  It  were  as- 
sumed that  this  were  not  w  VbB  proof  fliat 
appellant  could  have,  by  the  most  exacting 
care,  avoided  the  injury  Is  who1,ly  lacking, 

The  following  cases  are  directly  in  p(^t 
on  the  question  of  whether  the  erldasce  is 
sufildent  to  support  a  finding  of  negUgence. 
Toland  T.  Paine  Fum.  Co.,  175  Mass.  476, 
56  N.  B.  608;  Reeves  v.  Fourteenth  St 
Store,  110  App.  DlT.  735,  96  N.  T.  Supp. 
448;  Dudley  v.  Abraham,  122  Appw  DIv. 
480,  107  M.  X.  Supp.  97;  De  Velln  T.  Swan- 
son  (B.  I.)  72  Atl.  388.  The  case  at  bar.  In 
BO  -far  as  the  question  of  insufficiency  of 
evidence  Is  concerned.  Is  not  distinguisha- 
ble from  the  case  of  Rowbottom  t.  U.  P. 
Coal  Co.,  117  Pac.  871. 

The  case  of  Dent  v.  Orlmm,  65  App.  Dir. 
81,  72  N.  Y.  Supp.  471,  cited  by  respondent 
Is  not  In  point  That  case  was  one  where 
a  customer  was  injured  in  passing  over  an 
Incline,  which  he  was  required  to  do  In  or- 
der to  transact  the  business  In  hand  with 
the  owner.  It  was  contended  by  the  custom- 
er that  the  Incline  was  not  maintained  in 
proper  condition  to  pass  over.  The  court 
very  properly  ruled  that  whether  the  de- 
fendant was  guilty  of  n^llgence  in  main- 
taining the  Incline  In  the  condition  In  which 
it  was,  or  whether  the  plaintiff  was  guilty 
of  contributory  negligence  In  passing  over 
It  were  questions  for  the  Jury.  The  other 
cases  cited  by  respondent  namely.  Quirk  t. 
Slegel-Cooper  Co.,  43  App.  Dlv.  244,  60  N.  T. 
Supp.  228,  and  Graham  v.  Bauland  Co,  97 
App.  Dir.  141,  89  N.  T.  Supp.  595,  are  In 
principle  precisely  the  same  as  Dent  ▼. 
Grimm,  supra. 

Fcom  what  has  been  said,  it  necessarily 
follows  that  the  court  erred  in  not  directtng 
the  Jui7  to  return  a  verdict  for  a^)dlant, 
as  requested  by  it 

In  view  of  the  foregoing,  It  is  unnecessary 
to  pass  upon  the  other  asdgnments  of  error, 
since  those  all  relate  to  appdlanM  requests 
to  instruct  the  Jury. 

The  Judgmcait  is  reversed,  and  the  causa 
remanded  to  the  district  court,  with  direc- 
tions to  grant  a  new  trial.  ijipeUant  to 
cover  costs  on  appeal. 

McCABTY  and  STBAUP,  JJ^  ooDcnr. 
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TANCE  et  aL  T.  HEATH  et  aL 

(Supreme  Court  of  Utah.   Dec.  81,  1912.) 

1.  KVIDBNCE  (S  441*)— Pabol  BviDcnCE  — 
CONTKADICTINO  C0HTBA.CT. 

Where  plaintiff  entered  into  a  written  con- 
tract with  defendant's  tenant  to  erect  a  fence, 
ticket  office*  and  Beats,  which  implied  an  ab- 
■olote  sale  of  such  improTements,  parol  evi- 
dence that  plaintiff  and  the  tenant,  before 
executing  the  contract,  orally  agreed  that  ti- 
tle should  remain  in  plaintiff  until  paid  for 
was  contradictor?  to  the  written  contract,  and 
hence  inadmia8ible.i 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Cent  Dig.  H  1719-184B,  2080-2047;  Dec  Dig- 
1441.*] 

2.  Appel&i.  and  Brbos  (|  1078*)— Bbibfb— 
Spkcxfication  of  Bkbob. 

An  aasignment  of  error,  not  mentioned  in 
the  brief,  wul  be  deemed  abandoned.> 

fEd.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Gent.  Dig.  SI  42S&-4261;  Dec  Dig.  | 

8.  jDDaiOEHT    (i    660*)  —  CSOnCLUBIVENESS- 

PBiTDma  Aonoa. 

Under  Comp.  Laws  1907,  !  8490,  providing 
that  an  action  is  pending  until  final  determina- 
tion on  appeal,  or  imtil  the  time  to  appeal  is 
passed,  a  judgment  is  not  final  before  expira- 
tion of  the  time  for  appeal,  and  hence  la  not 
adUiisalble  In  eTldence  to  prore  a  material  is- 
sue in  another  case. 

fEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1162;  Dec  Dig.  |  650.*] 

4.  ABATBUENT  AMD  Bbtitai.  (t  17*)— An- 
OTHBK  Action  Pending  —  Objection  How 
Taken. 

Under  Comp.  Laws  1907,  |  2962,  provid- 
ing thst  defendant  may  demur  to  a  complaint 
when  it  appears  on  the  face  thereof  that  there 
is  another  action  pending,  section  2966  provid- 
ing that,  when  the  objection  does  not  appear 
upon  the  face  of  the  complaint,  it  may  be 
taken  by  answer,  the  pendency  of  another  suit 
between  the  same  parties  or  their  privies,  in- 
Tolving  the  same  subject-matter,  not  appearing 
on  the  face  of  the  complaint,  to  be  available 
as  an  abatemant  of  the  action  must  be  set  up 
by  anawer. 

[Ed.  Note. — For  other  cases,  aee  Abatement 
Revival,  Cent  Dig.  fiS  123-136;  Dec.  Dig. 

6l  Etipehce  (I  006*)— Weight  and  Sutfi- 
ciXNCT— CiTil.  Aoixozr— Fbepondbbahok  of 
thb  Evjdbkcc. 

In  civil  actions,  one  holding  the  affirmative 

of  an  issue,  to  entitle  him  to  prevail,  need  only 

establish  it  by  a  preponderance  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Evidence, 

CenL  Dig.  H  2446-2448;  Dec  Dig.  S  696.*] 

AnwAl  from  District  Court,  Sal|t  Lake 
Coanty;  F.  O.  Loofbonrow,  Jodg& 

Action  by  George  Ttnce  and  another 
■gainst  J.  A.  Heath  and  others,  with  coun- 
toelalm  by  defendants,  Jndgment  for  idain- 
tU^  and  ^tefendants  appeal. '  Berersed.  with 
dtrectloiis  to  grant  a  nev  trial  and  to  per- 


*Oroome  v.  Ogdeo  City,  10  Utab,  M,  37  Pac  M; 
HcOorolck  V.  LavT,  17  Utah,  134.  106  Pac  660. 

a  plnnsB  t.  Bateman,  S  Utah.  M8 ;  Jenkins  v. 
Mln.  Co.,.  M  ntak.  KU,  M  Pac.  HB ;  Franca  v.  Salt 
Lake  «  O.  Ry.  Co.,  81  Utah.  S02,  88  Pac.  1:  Uorria 
V.  Salt  Lsks  City,  IB  Utak.  474.  m  Pac  m-.  R&tl- 
nad  Co.  T.  Board  of  BdncaUon,  85  Utab,  18,  M 
Pae.  20. 


mit  defondants,  by  BtqnAeinentazy  aunrar, 
to  plead  a  jvAgmeat  in  bar. 

The  facts  of  this  case  are  as  follows:  On 
June  23,  1909,  the  defendants  (hereafter  re- 
ferred to  as  Heath  &  Co.),  who  were  in  pos- 
session of  certain  real  estate  under  a  lease 
from  the  owner  thereof,  mtered  Into  a  writ- 
ten contract  with  two  Japanese  (hereafter 
referred  to  as  Masuya  &  Co.)  whereby  they 
agreed  to  and  did  lease  to  Masuya  &  Co.  a 
portion  of  the  premised  covered  by  tbelr 
(Heath  A  Go.'s)  lease.  The  contract  Is  as 
follows:  "This  contract  and  agreement  made 
and  entered  Into  this  23d  day  of  June,  A.  D. 
1900,  by  and  between  Heath  Bros.,  parties 
of  the  first  part,  and  Herasalod  A  Co.,  par- 
ties of  the  second  part,  both  of  Salt  Lake 
City  and  county,  state  of  Utah,  witnessetta: 
That  the  parties  of  the  first  part  does  bore- 
by  lease  unto  the  parties  of  the  second  part, 
for  two  nights  per  week,  Monday  and  Thurs- 
day and  Halday  from  date  until  the  20th 
day  of  September,  1909,  the  east  one-Qiird 
part  of  lot  14,  block  22,  plat  A,  five  acre. 
Big  Field  survey,  for  the  sum  of  9300.00 
(three  hundred  dollars),  payable  $25.00  (twoi- 
^-flve)  weekly  In  adranee,  the  parties  of  the 
second  part  agree  to  band  a  board  fence 
around  said  grounds,  also  to  build  bleachers 
to  seat  Uie  pabUc,  and  are  reeiponslble  for 
all  damages  and  bills  contracted  by  them.  It 
is  still  further  agreed  that  the  said  grounds 
can  be  leased  er  used  by  either  parties  on 
all  remaining  nights  not  spedfled,  and  that 
the  profits  shall  be  divided  equally  between 
both  parties  It  is  herrtiy  agreed  and.  under- 
stood, that  should  tbe  portlee  of  the  second 
part  fall  to  live  up  to  all  agreonents  in  this 
contract,  same  shall  be  void,  aad  the 
grounds,  together  with  all  Improvements, 
shall  go  to  the  parties  of  the  first  part;  it 
Is  also  agreed  that  should  the  parties  fail  to 
obtain  a  re-lease  for  the  season  of  1010,  the 
parties  of  the  first  part  agree  to  purchase 
all  lumber  used  on  the  said  grounds  at  50 
per  cent  of  the  cost  of  new  fences  and 
benches."  This  contract  was  signed  by  H. 
O.  Heath  and  J.  r.  Heath,  as  parties  of  the 
first  part,  and  by  T.  Uasuya  and  O.  W.  Her- 
asalod, as  parties  of  the  second  part,  and 
was  duly  witnessed. 

A  few  days  after  the  execution  of  the 
foregoing  contract,  Masuya  A  Co.  entered  In- 
to a  contract  with  the  plaintiffs  herein, 
Vance  and  Larsen  (hereafter  referred  to  as 
Vance  A  Co.),  whereby  it  was  agreed  that 
Vance  A  Co.  should  build  a  fence,  tldiet  of- 
fice, and  seats  for  Japanese  polo  grounds  on 
the  premises  leased  by  Masuya  &  Co.  from 
Heath  &  Go.  This  contract,  consisting  of 
two  writings,  is  as  follows: 

"Salt  Lake  City,  June  28,  1909.  Contract: 
It  Is  hereby  agreed  between  G.  W.  Vance  & 
Co.  and  T.  Masuya  &  Co.  that  said  G.  W. 
Vance  ft  Co.  contracts  to  build  fence,  ticket 
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office  and  seats  for  Japanese  polo  grounds, 
to  be  built  at  the  Salt  Palace  as  fallows: 
Build  a  fence  467  feet  long  and  seven  feet 
high,  said  fence  to  have  two  gates  ten  and 
Ave  foot,  respectively,  and  fence  seven  foot 
high  shall  be  buUt  behind  the  five  foot  gate, 
long  enough  to  prevent  seeing  into  ground 
when  gate  Is  open.  Build  seats  around  in- 
side the  above  named  fence  as  follows:  Five 
rows  of  seats,  each  are  to  be  two  foot  wide, 
each  row  to  be  buUt  17  Inches  above  the 
preceding  row.  Build  a  ticket  office  four 
feet  wide,  tlx  feet  long  and  seven  feet  higli. 
Said  ticket  office  to  be  bntlt  outside  of  above 
named  fence.  Also  it  is  agreed  that  the 
said  Q.  W.  Vance  ft  Co.  shall  complete  above 
named  seats — ^fence  by  July  1st,  and  shall 
complete  and  guarantee  above  named  seats 
against  collapse  when  occupied,  by  the  eve- 
ning of  July  Sd.  6.  W.  Vance  and  Larsen. 
T.  Masnya.  G.  W.  Herasaiod." 

"Bait  Lake  City,  June  29,  1900.  Agree- 
ment: It  is  hereby  agreed  between  6.  W. 
Vance  &  Co.  and  T.  Masuya  ft  Co.,  that  said 
T.  Masuya  will  pay  the  said  G.  W.  Vance  & 
Co.  the  sum  of  $860.00  for  labor,  lumber  and 
all  other  material  required  In  building  the 
Japanese  polo  grounds,  fence,  seats,  ticket 
oflBce,  etc,  at  the  Salt  Palace  grounds.  The 
above  named  amounts  to  be  paid  In  the  fol- 
lowing iostallments:  First  payment,  June 
29,  $100.00.  Second  payment,  July  10th, 
$100.00.  Fourth  payment,  July  17tb,  $100.00. 
Fifth  payment,  July  24th,  $100.00.  Sixth 
payment,  Aug.  7th,  $100.00.  Seventh  pay- 
ment, Aug.  14th,  $100.00.  Ellghth  payment, 
Aug.  21st,  $100.00.  Ninth  payment,  Aug. 
28th.  fSf>.00.  G.  W.  Vance  ft  Larsen.  T. 
Masuya.   G.  W.  Herasaiod." 

Vance  ft  Co.  constructed  tbe  fence,  ticket 
ofl3ce,  and  seats  mentioned  In  tbe  contract 
in  conformity  with  the  specifications  there- 
in contained.  The  value  of  the  lumber  far- 
nirtied  and  used  by  Vance  ft  Go.  in  making 
the  Improvements  was  (098.  Masuya  ft  Co. 
gave  one  performance  on  the  polo  grounds, 
and  then  permanently  abandoned  the  pmnls- 
es  and  the  Improvements  erected  thereon  by 
Vance  ft  Co.,  and  left  for  parts  unknown. 
Before  leaving  they  inld  Vance  ft  Co.  $100 
on  the  contract  price  of  tlie  fmprovements. 
No  other  paym«its  were  made.  About  July 
31,  1909,  Vance  ft  Ca  commenced  taking 
down  the  Improvements  and  removing  the 
material  and  lumber  of  which  they  were 
constructed.  Heath  &  Co.  immediately  com- 
menced an  action  against  Vance  ft  Co.  and 
Masuya  &  Co.  to  restrain  them  from  remov- 
ing or  destroying  any  of  the  property  in  con- 
troversy. Vance  &  Co.  were  served  with 
process,  but  no  service  was-  had  on  Masuya 
&  Co.  The  case  was  therefore  prosecuted 
against  Vance  &  Co.  only,  who  were  ulti- 
mately enjoined  from  removing  or  destroying 
any  of  the  property  mentioned.  Vance  ft 
Co.  had  succeeded,  before  they  were  mjoln- 


I  ed,  in  removing  from  the  premises  several 
j  thousand  feet  of  lumber.    On  Febmary  .% 
<  1910,  Vance  &  Go.  commenced  this  action 
against  Heath  &  Co..  and  in  their  complaint 
alleged  that  Heath  ft  Co.  on  or  about  July 
j  31,  1909,  converted  to  their  own  use  alMUt 
I  15.500  feet  of  lumt>er  belonging  to  Vance  ft 
I  Co.    Heath  &  Co.  answered,  denying  the 
I  ownership  of  Vance  &  Co..  and  alleged  that 
th^  were  tbe  owners  of  the  lumber  (proper- 
:  ty  In  controversy),  and  by  way  of  counter- 
claim alleged  that  Vance  ft  Go.  on  the  31st 
day  of  July,  1909,  unlawfully  trespassed  up- 
on tbe  premises  mentioned  and  tore  down  a 
portion  of  the  Improvemeots  ttiereoD.  to  tb^ 
damage  In  the  som  of  $400.   A  trial  was 
had  to  a  jury,  which  resulted  In  a  verdict 
for  plaintifTs  In  the  snm  of  $446.  re- 
verse the  Judgm^t  rendered  on  Qie  verdict, 
def^dants  Heath  ft  Co.  have  appealed  to 
this  court 

E.  A.  Walton,  of  Salt  Lake  City,  for  ap- 
Ipellants.   Hurd  ft  Hurd,  of  Salt  Lake  City, 

I  for  respondents. 

i    JIcCARTT,  J.  (after  stating  the  facts  as 
above).    [1]  Respondents,  Vance  ft  Co.,  were 
permitted,  over  timely  objections  made  by 
Heath  &  Co.'s  counsel,  to  Introduce  oral  evi- 
dence tending  to  show  that  respondents,  a 
'  few  days  before  tbe  execution  of  the  writ- 
,  ten  contract  between  them  and  Masuya  ft 
Co.,  which  contract  Is  set  forth  in  the  fore- 
going statement  of  facts,  entered  into  an  oral 
.contract  with  the  same  parties,  Masuya  ft 
!  Co.,  whereby  It  was  agreed  that  the  title  to 
the  property  in  controversy  should  remain 
In  the  respondents  until  paid  for  in  fall. 
Respondents  seek  to  defend  the  rulings  of 
i  the  court  In  admitting  this  testimony  on  the 
;  ground  that  the  contract  under  which  the 
i  improvements  in  question  were  made  was 
partly  oral  and  partly  in  writing,  and  that 
the  oral  provisions  of  tbe  contract,  to  wliich 
the  parol  testimony  referred,  were  not  in 
j  conflict  with  the  part  reduced  to  writing. 
;  Upon  the  other  baud,  appellants  contend 
I  that  the  writing  Itself  constituted  "a  per- 
.  feet  and  complete  contract,"  the  terms  of 
which  the  oral  evidence  in  question  tended 
j  to  vary  and  contradict.    We  think  this  lat- 
'  ter  contention  Is  sound.    While  the  writing 
'  does  not  In  express  terms  so  provide,  it  nev- 
ertheless Imports  an  absolute  sale  of  the 
:  property  in  question  to  Masuya  ft  Co.  Dix- 
I  son  V.  Blondln,  58  Vt  689,  6  Ati.  514 ;  Fln- 
nlgan  v.  Shaw,  184  Mass.  112,  68  N.  E.  35; 
Thomas  et  al.  v.  Scutt,  127  N.  T.  133,  27 
;  N.  E.  961, 

I    Tbe  parol  evidence  tended  to  change  the 
transaction  from  an  absolute  to  a  condltlon- 
I  al  sale.    The  admission  of  this  testimony 
I  was  therefore  error.    It  violated  and  was 
I  in  derogation  of  the  well-established  and  uni- 
versally recognized  rule  that  a  valid  writ- 
ten  instrument  cannot  be  abridged,  enlarg- 
I  ed,  varied,  or  contradicted  by  parol  ertdenofc 
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Page,  In  Ms  excellent  work  on  Contracts, 
section  USQ,  says:  "If  parties  to  a  contract 
have  reduced  it  to  writing,  tbey  mnst  Intend 
sncfa  writing  to  be  the  repository  of  their 
common  Intention.  It  merges  all  prior  and 
contemporaneons  negotiations.  Accordingly 
a  contract  in  writing,  complete  on  its  face, 
cannot  be  contradicted  by  extrinsic  evidence, 
nor  can  prior  or  contemporaneous  parol 
asreemaitB  be  nsed  to  contradict  the  wrlt^ 
ten  contract*  «o  m  to  tubaMute  for  the  in- 
tention (Aere<K  ecpre««ed,  tliot  ewpreued  in 
»uch  oral  affreemenia.*'  (Italics  onra.)  And 
In  section  1191  the  author  says:  "In  an  ac- 
tion on  a  written  contract*  complete  In  It- 
self the  TaUdity  of  wblcb  Is  conceded,  the 
parties  are  not  permitted  to  show  that  their 
prior  or  contemporaneous  oral  agreements 
were  not  all  reduced  to  wrltlnik  but  remain 
as  oral  contracts  in  full  force  and  effect  be- 
tween the  parties.  This  rule  aivUee  as  well 
wtaoe  the  intention  of  the  parties  is  com- 
pletely embodied  In  two  written  contracts 
Instead  of  one."  And  again  In  section  1192 
the  author  says:  "Extrlnsle  evidence  Is  In- 
admissible to  contradict  the  Intentton  of  the 
parties  as  expressed  in  a  written  contract 
by  showing  a  prior  or  eontonporaneons  oral 
agreemsit  contrary  to  the  written  agree- 
menL  Thus  extrinsic  evidence  Is  Inadmis- 
sible to  show  •  *  *  that,  under  a  writ- 
ten contract  of  sal^  title  was  really  reserv- 
ed 1^  the  vendor."  The  following  are  a  few 
of  the  many  authorities  that  Illustrate  and 
declare  this  doctrine:  17  Cyc.  596-598; 
Cook  V.  Nat  Bank,  90  Mich.  214,  61  N.  W. 
206;  Bngelhorn  v.  Reltllnger  et  al.,  122  N. 
T.  76,  25  N.  a  297,  9  I*  R.  A  548;  Har- 
rison V.  McGormlck,  89  Cal.  327,  26  Pac. 
S30,  23  Am.  St  Rep.  469;  R.  M.  DavU  Pho- 
to Stock  Co.  V.  Photo  Jewelry  Mfg.  Co.,  47 
Colo.  68,  104  Pac.  389;  19  Ann.  Cas.  640; 
Groome  v.  Ogden  Cl^,  10  Utah,  64,  37  Pac 
90;  McComIck  v.  Levy,  87  UUh,  134.  106 
Paa  660;  Barry- Wehmiller  Mach.  Co.  v. 
Thompson,  83  Ark.  283,  104  S.  W.  137; 
llouaeteep&r  Pub.  Co.  v.  Swift  07  Fed.  295, 
38  C.  a  A.  187,  dtlng  many  cases. 

Ai)pellants  offered  In  evidence,  as  tending 
to  prove  title  in  themselves  to  the  property, 
the  complaint  answer,  and  decision  of  the 
court  in  the  cause  hereinbefore  referred  to, 
in  which  the  respondento  were  enjoined  from 
removing  or  destroying  any  of  the  property 
in  controversy.  The  decision  of  the  couri 
in  that  cause,  which  was  flled  but  a  few 
days  b^ore  It  was  offered  in  evidence,  re- 
cited, among  other  things,  "that  neither  of 
said  defendants  Larsen  or  Vance  (plaintiff^ 
and  respondents  herein)  had  any  title  or  right 
of  possession  to  said  property."  The  judg- 
ment was  not  pleaded  In  abatement  of,  nor 
ae  a  bar  to,  the  action.  In  fact  no  ref- 
erence- whatever  was  made  to  it  in  either  the 
complaint  or  answer.  Objections  were  made 
to  the  admission  in  evldmce  of  the  Judg- 
moit  roll  or  any  part  thereof  In  that  cause 


on  the  ground  tliat  it  had  not  been  pleaded, 
and  on  the  further  ground  that  the  Judg- 
ment was  not  final,  as  the  time  for  appeal 
had  not  expired.  The  court  sustained  the 
objections.  Appellants  then  moved  the  court 
to  permit  them  to  amend  their  answer  by 
pleading  in  general  terms  the  Judgineut. 
The  purpose  of  the  amendment  so  they 
claimed,  was  to  enable  them  to  Introduce  In 
evidence  the  Judgment  roll  to  prove  title  in 
themselves  to  the  property.  The  court  de- 
nied the  motion.  These  rulings  are  assigned 
as  error. 

[2]  Appellants  have  not  discussed*  or  even 
mraitlODed,  In  their  brief  the  assignment  of 
error  directed  to  the  order  of  the  court  de- 
nying their  moti<m  to  amend,  hence  it  is 
deemed  abandoned  (Firman  v.  Bateman,  2 
Utah,  268;  Jenkins  v.  Mln.  Co.,  24  Utah, 
618,  68  Paa  845;  France  v.  S.  U  &  O.  Ry. 
Co.,  SI  Utah,  802,  88  Pac.  l;  Railroad  v. 
Board  of  Education,  S6  Utah,  18,  99  Pac. 
263;  Morris  v.  S.  U  City,  35  Utah,  474,  101 
Pac.  873),  and  we  ^lall  not  consider  It 

[13  It  is  urged,  however,  that  tba  court 
erred  in  refusing  to  admit  in  evidence  the 
Judgment  rolL  The  rulli^  of  the  court  ex- 
■cloding  the  Judgment  roll  was  right  The 
Judgmut  was  not  pleaded,  nor  wu  It  at 
the  time  it  was  offered  In  evidence,  final. 
The  title  to  the  property  was  the  question 
or  thing  that  was  being  litigated.  It  was 
the  Issue  upon  which  the  entire  case  hinged 
and  the  Judgment  had  It  been  admitted, 
would  have  been  conclusive  as  to  that  Issu^ 
and  would  have  operated  as  a  bar  to  the 
action.  Therefore,  even  though  the  amend- 
ment had  been  allowed,  the  Judgment  un- 
der these  circumstances,  would  not  be  ad- 
missible for  the  purposes  for  which  it  was 
offered,  namely,  to  show  title  In  appellants 
to  the  property  in  controversy.  Under  the 
California  statute,  from  which  ours  is  tak- 
en, It  has  been  held  that  a  Judgment  is  not 
conclusive  as  to  the  matters  therein  adjudi- 
cated until  It  becames  final.  Harris  v.  Barn- 
hart  97  Cal,  546,  32  Pac.  589;  Murray  v. 
Green,  64  Cal.  363,  28  Pac  118 ;  Naftzger  v. 
Gregg,  99  Cal.  83,  33  Pac.  757,  37  Am.  St 
Rep.  23.    See  Freeman  on  Judgments,  328. 

Comp.  Laws  1907,  }  3490,  which  was  cop- 
led  literally  from  the  California  statute  <3 
Kerr's  Cyc.  Codes  of  Cal.  1049),  provides 
that  "an  action  is  deemed  to  be  pending  from 
the  time  of  Its  commencement  until  its  final 
determination  upon  an  appeal  or  until  the 
time  for  appeal  has  passed,  unless  the  Jui^- 
ment  Is  sooner  satisfied."  Clearly,  under 
the  statute,  the  action  referred  to  was  pend- 
ing at  the  time  the  action  at  bar  was  com- 
menced and  at  the  time  the  judgmoit  roll 
was  offered  In  evidence. 

[4]  Comp.  Laws  1907,  i  2962,  so  far  as  ma- 
terial here,  provides  that  "the  defendant 
may  demur  to  the  complaint  within  the  time 
required  In  the  summons  to  answer,  when  It 
appears  upon  the  ta.ce  thereof  *  *  *  (8) 
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tbat  there  Is  another  tctlon  pending  between 
the  same  parties  for  the  same  cause."  Sec- 
tion 2966  provides  that,  "whoi  any  matters 
enumerated  In  section  2962  do  not  appear 
upon  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer."  Under  the 
foregoing  provisions  of  the  statute,  the  pend- 
ency of  another  suit  between  the  same  par- 
ties or  th^  privies  and  involving  the  same 
subject-matter,  when  not  appearing  on  the 
face  of  the  complaint  to  be  available  to  the 
party  seeking  to  Invoke  it  as  an  abatement 
to  the  action,  must  be  pleaded  In  the  an- 
swer. Note  22  to  section  1049,  3  Kerr's 
Cyc.  Codes  of  Cal.,  contains  the  follow- 
ing clear  and  succinct  statement  of  what 
we  think  Is  the  correct  rule:  "Where  time 
for  appeal  has  not  expired,  judgment  is  In- 
^ectual  as  evidence  In  plea  of  former  ad- 
judication, and  pendency  of  former  action 
may  be  pleaded  in  abatement  until  Judg- 
ment becomes  final,  when  supplemental  an- 
swer averring  proper  facts  In  bar  of  action 
would  be  In  order,  and  proceedings  in  ac- 
tion ane  admissible  In  proof  of  such  plea 
In  abat^nent" — cltbig  Harris  t.  Bamliart, 
supra.  See,  also,  l  £tncy.  PI.  &  Pr.  838,  and 
volume  21,  same  work,  4,7. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  a  Judgment  in  a  case  which,  under 
our  statute,  Is  still  pending,  under  some  dr- 
cumstaneeo,  be  admissible  in  evidence  to 


prove  some  tact  therein  adjudicated.  Upon 
that  point  we  express  no  opinion.  Wliat  we 
do  hold  is  that  a  Judgment,  before  It  be- 
comes final,  la  not  admissible  in  evidence  as 
a  bar  to  the  action.  Nor  la  it  admiaalble 
where,  as  In  this  cas^  It  would  operate  aa 
a  bar. 

[6]  The  court,  among  other  things,  diarged 
the  Jury  that,  "Before  the  defendants  (ap- 
pellants) can  recover  on  their  counterclaim, 
they  must  prove,  to  your  satisfaction  beyond 
a  reasonable  doubt,  all  the  facta  upon  which 
they  rely  for  a  recovery,"  etc.  Appdlants 
excepted  to  this  Instruction  and  assign  the 
giving  of  It  as  error.  That  the  instruction 
was  erroneous  and  prejudicial  la  too  plain 
to  admit  of  serious  discussion.  In  civil  ac- 
tions all  that  Is,  or  that  can  legally  be,  re- 
quired of  a  party  who  asserts  the  affirmative 
of  an  Issue  raised  by  the  pleadings  to  entitie 
him  to  prevail  on  such  issue  la  that  be  estab- 
lish such  affirmative  allegations  1^  a  ^e- 
ponderance  of  the  evidence. 

The  Judgment  Is  reversed,  with  directions 
to  the  lower  court  to  grant  a  new  trial  and 
to  permit  appellants  by  supplemoital  answer 
to  plead  the  Judgment  rendered  In  the  for- 
ma suit  as  a  bar  to  this  action,  should 
th^  be  80  advised.  Costa  of  this  aroeal  to 
be  taxed  against  respondents. 

FBIGK.  a  J«  and  STBAUP,  concur. 


Digitized  by 


WaalL) 


dJFFOSD  r.  PATSaoS  TAANSTEB  CO. 


369 


CLIFFORD  T.  PATEBOS  TBANSFOK  CO. 

(Supreme  Gonrt  ol  Washinffton.    Jul  2S, 
1913.) 

1.  Jusncn  OF  xhk  Pucb  (S  119*)— Judo- 

UXNT-OraBATION  AND  EXTBCT. 

Bern,  ft  BftL  Code.  1  1706,  aatbodziog 
■ezrice  bj  pobUcatloa  of  toe  Bummons  in  jus- 
tice court  actioiui  where  persooal  service  can- 
not be  had  by  reason  of  defendant's  abeence 
from  the  county,  doee  not  give  the  jadgment 
rendered  on  such  service  any  effect  except  that 
of  a  judgment  in  rem  against  property  actually 
leried  upon  and  seized  by  attachment  or  other 
appropriiate  process  before  the  judgment  fl  ren- 
dered, r^ardlesB  of  whether  defendant  Is  a 
residrat  or  mmiesident  of  the  state. 

[Ed.  Mote.— Fi»r  other  eaiei;  see  Joatiow  of 
the  Peaces  Gent  Dig.  H  8^-^76;  Dec.  Dig.  i 
119.*J 

2.  Attachmeht  (I  219*)— CoLLEonoM  or  Bal- 
AHCB  Arm  Salb  or  Pbopebtt. 

Bern,  ft  Bal.  Code,  8  ^>  providing  that 
the  sheriff,  after  selling  property  attached,  shall 
proceed  to  collet^  the  balance  due  on  the  judg- 
ment as  In  other  cases,  only  applies  where  the 
judgment  la  sudi  as  may  be  satisSed  by  gen- 
eral exeeutitML  and  not  where  Jurisdictioa  was 
i^tained  onlj  the  attachment  and  service  by 
puUication. 

[Ed.  Note^For  other  cases,  see  Attachment, 
Cent  Dig.  H  600-022;  Dee.  Dig.  |  219.*] 
B.  Axtacbuxrt  d  1*)— Natuak  and  Puepobk 

or  Rkuedt. 

While,  in  actions  where  jurisdiction  is  ob- 
tained by  personal  service  within  the  court's 
territorial  jurisdiction,  attachment  is  a  proceed- 
ing merely  ancillary  to  the  action,  where  the 
eerrioe  is  oj  publication,  the  proceeding  becomes 
ia  sobstance  one  in  rem  agaiikst  the  attached 
propertri  and  all  the  other  proceedings  in  the 
actioo  are  incidental  to  the  attadiment,  so  Car 
as  jurisdiction  Is  concerned. 

{Ed.  Note. — ^For  other  cases,  see  Attaclunent, 
Cent  Dig.  gS  1-4,  5;  Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Hirases, 
ToL  1,  ppw  616-620.3 

Department  1.  Agjfesl  from  Saperlor 
Court,  Okanogan  Comi^ ;  E.  K.  Pendeigast. 
Judges 

Action  by  Ferdinand  J.  Clifford  against 
tbe  Fftteros  Transfra  Company.  Judgment 
for  plaintUC,  and  defendant  appeals.  Af- 
firmed. 

Chas.  R.  Sargent,  of  Gh^n,  and  Chas.  T. 
Borg,  of  PateroB,  tor  appelant  Peter  Mc- 
PbosMi,  (tf  Brewster,  for  respfrndent 

PABKEB,  J.  This  Is  an  action  to  recover 
damages  whl^  the  plalnUtf  alleges  resulted 
to  him  from  the  seizure  and  sale  of  certain 
of  his  personal  property  by  a  constable  of 
Okanogan  county  under  an  execution  Issued 
at  the  instance  of  this  defendant  apon  a 
Told  judgment  rendered  In  its  faror  against 
tbe  plaintiff  in  a  justice  court  of  that  county. 
From  a  verdict  and  judgment  In  favor  of  the 
plaintiff,  tbe  d^endant  has  appealed. 

Tbe  assignment^  of  error  present  tbe  single 
qaestlw.  Was  the  judgment  rendered  in  the 
justice  conrt  against  respondent  under  which 
appelant  caused  the  seizure  and  sale  of  the 
property  of  respondent  a  valid  personal 
Jodgmoit  against  Um  authorizing  the  seizure 


and  sale  of  his  property  in  satisfaction  there- 
of, other  than  his  property  which  was  seized 
by  attachment  In  the  action  prior  to  the 
rendition  of  the  Judgment?  The  facts  de- 
terminative of  this  question  are  not  in  dis- 
pute, and  may  be  brledy  stated  as  follows: 
In  March,  1910,  appellant  commenced  an 
action  agfdnst  respondent  in  a  justice  court 
of  Okanogan  county  to  recover  money  due 
for  the  care  and  feed  of  a'  team  of  horses. 
Appellant  caused  to  be  issued  a  writ  of 
attachment  In  that  action  upon  the  ground 
"that  defendant  (this  plaintiff)  has  absented 
himself  tcom  his  usual  place  of  abode  in 
this  state,  so  that  the  ordinary  process  of 
law  cannot  be  served  upon  him."  By  au- 
thority of  this  writ,  a  constable  of  that  coun- 
ty levied  upon  and  seized  certain  personal 
property  of  the  respondent,  and  held  the 
same  pending  tbe  action.  Because  of  re- 
spondent's absence  from  the  county,  summons 
in  the  action  was  duly  served  upon  him  by 
publication  only.  Thereafter,  respondent  not 
appearing  In  the  action,  judgment  was  ren- 
dered against  him  as  prayed  for  in  the  sum 
of  ¥95.65  and  costs.  Thereafter  execution 
was  Issued  upon  the  judgment  in  usual  form 
as  though  the  judgment  were  personal  and 
bad  been  rendered  upon  personal  service  of 
summons.  The  attached  property  not  being 
sufficient  to  satisfy  the  judgment  in  full, 
acting  under  this  execution  at  the  instance 
of  appellant  the  constable  levied  upon  and 
seized  other  personal  property  of  respondent 
and  sold  tbe  same,  together  with  the  attached 
property,  tasatisfy  the  judgment  During  the 
pendency  of  the  action  in  the  Justice  court, 
and  until  after  tbe  seizure  and  sale  of  his 
property  under  the  execution,  respondent  was 
a  resld«it  of  Okanogan  county,  but  was  then 
absent  therefrom  in  Spokane  county. 

[1]  Counsel  for  appellant  concede  the  gen- 
eral rule  to  be  that  service  of  summons  by 
publication  only,-  upon  a  defendant  while  ab- 
sent from  the  territorial  Jurisdiction  of  the 
court  from  which  such  summons  issues,  will 
not  support  a  [)ersonaI  Judgment  against 
such  defendant  nor  subject  any  of  bis  per- 
sonal property  to  tbe  satisfaction  of  a  judg- 
ment rendered  upon  such  service,  except 
such  property  as  has  been  previously  levied 
upon  by  attachment  or  other  proper  process 
In  the  action.  Counsel  rely,  however,  upon 
the  provisions  of  our  statute,  which  they 
Insist  render  a  judgment  based  upon  service 
by  publication  sufSclent  authority  to  levy 
upon  and  subject  to  Its  satisfaction  any 
property  of  the  defendant  which  may  be 
found  within  the  territorial  Jurisdiction  of 
the  court,  even  though  tbe  Judgment  may 
not  be  in  Its  broadest  sense  personal  against 
the  defendant  Our  attention  Is  called  to  sec- 
tion 1766.  Bern,  ft  Bal.  Code,  which  provides: 
"In  case  personal  service  cannot  be  had  by 
reason  of  the  absence  of  the  defendant  from 
the  county  In  which  action  Is  sought  to  be 
commenced,  it  shall  t>e  proper  to  publish 
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the  nmuhons  or  notice,  with  a  brief  state- 
ment of  the  object  and  prayer  of  the  claim 
or  complaint,  In  some  weekly  newspaper 
pabUehed  in  the  county  wherein  the  action 
iB  commenced ;  or  If  there  is  no  paper  pnb- 
llshed  in  such  county,  then  in  some  news- 
paper published  In  the  nearest  adjoining 
"  county,  which  notice  shall  be  published  not 
less  than  once  a  week  for  three  weeks  prior 
to  the  time  fixed  ior  the  hearing  of  the  cause, 
which  shall  not  be  less  than  four  weeks 
from  the  first  publication  of  said  notice. 
Said  notice  may  be  substantially  as  follows:" 
(Then  follows  form.)  There  Is  no  specific 
language  In  this  provision  or  elsewhere  in 
our  statutes  connecting  It  In  any  way  with 
the  provisions  of  our  statutes  relating  to 
attachment,  nor  Indicating  the  effect  of  the 
Judgment  which  may  be  rendered  upon  soch 
a  service ;  and,  if  It  were  not  for  the  general 
rule  tJiat  such  a  service  will  not  support  a 
personal  Judgment,  there  might  be  some 
warrant  for  concluding  that  this  provision 
expressed  a  l^Islatlve  intent  that  a  Judg- 
ment, based  upon  such  service,  should  have 
some  force  and  effect  beyond  that  of  a  Judg- 
ment In  rem  against  property  attached  In 
the  action  prior  to  the  rendering  thereof. 

[2]  Our  attention  Is  also  called  to  section  668, 
Rem.  &  Bal.  Code,  which  provides:  "If,  aft- 
er selling  all  the  proper^  attached  by  him 
remaining  In  his  hands,  and  applying  the 
proceeds,  deducting  his  fees,  to  the  payment 
of  the  judgmrat,  any  balance  shall  remain 
due,  the  sheriff  shall  proceed  to  collect  such 
balance  as  upon  an  execution  in  other  cases." 
It  seems  plain  to  us,  however,  that  this  pro* 
vision  can  have  no  effect  upon  the  force  or 
effect  of  the  Judgment  It  Is  merely  a  pro- 
vision prescribing  the  manner  In  which  the 
Judgment  shall  be  satisfied,  and  of  course.  If 
it  Is  not  such  a  Judgment  as  may  be  satis- 
fled  by  general  execution,  this  provision  Is  of 
no  effect. 

It  will  be  of  aid  In  arriving  at  a  correct 
interpretation  of  section  1766,  above  quoted, 
to  notice  the  general  rule  touching  the  force 
and  effect  of  a  Judgment  rendered  upon  serv- 
ice by  publication  only,  and  the  reason  upon 
which  it  rests.  Probably  the  leading  decision 
In  this  country  upon  this  subject  Is  that 
rendered  by  the  Supreme  Court  of  the  United 
States  In  Pennoyer  v.  Neff,  95  U.  S.  714,  at 
page  726  (24  Ed.  565),  wherein  there  was 
Involved  the  validity  of  a  Judgment  of  a 
state  court  of  Oregon,  rendered  upon  service 
by  publication,  In  so  ^r  as  there  was  an 
attempt  to  subject  the  property  of  the  de- 
fendant to  the  satisfaction  thereof,  which 
was  not  brought  under  the  control  or  custody 
of  the  court  by  attachment  or  other  process 
prior  to  the  rendition  of  the  Judgment;  the 
defendant  being  a  nonresident  of  the  state. 
Justice  Field,  speaking  for  the  court,  said: 
"If,  without  personal  service.  Judgments  In 
personam,  obtained  ex  parte  against  non- 
residents and  absent  parties  upon  mere  pub- 
lication <tf  HHTOceas,  whidi  In  the  great  ma- 


jority of  cases  would  never  be  seei  by  tue 
parties  interested,  could  be  upheld  and  en- 
forced, they  would  be  the  constant  Instru- 
ments of  fraud  and  oppression.  Judgments 
for  all  sorts  of  claims  upon  contracts  and 
for  torts,  real  or  pretended,  would  he  thus 
obtained,  under  which  property  would  be 
seized,  when  the  evidence  of  tiie  transactions 
upon  which  they  were  founded,  If  they  ever 
had  any  existence,  had  perished.  Substi- 
tuted service  by  publication,  or  In  any  other 
authorized  form,  may  be  sufficient  to  in- 
form parties  of  the  object  of  proceedings 
taken  where  property  is  once  brought  under 
the  coutrol  of  the  court  by  seizure  or  some 
equivalent  act.  The  law  assumes  that  prop- 
erty is  always  In  the  possession  of  Its  owner. 
In  person  or  by  agent ;  and  It  proceeds  upon 
the  theory  that  its  seizure  will  Inform  him, 
not  only  that  it  is  taken  into  tiie  custody 
of  the  court,  but  that  he  must  look  to  any 
proceedings  authorized  by  law  upon  such 
seizure  for  its  condemnation  and  sale.  Such 
service  may  also  be  sufficient  in  cases  where 
the  object  of  the  action  is  to  reach  and  dis- 
pose of  property  in  tiie  state,  or  of  some 
Interest  therein,  by  enforcing  a  contract  or 
a  lien  respecting  the  same,  or  to  partition 
it  among  different  owners,  or,  when  the 
public  Is  a  party,  to  condemn  and  appropriate 
it  for  a  public  purpose.  In  other  words, 
such  service  may  answer  in  all  actions  which 
are  substantially  proceedings  In  rem.  But 
where  the  entire  object  of  the  action  is  to 
determine  the  personal  rights  and  obllgatlous 
of  the  defendants — ^that  Is,  where  the  suit  Is 
merely  in  personam — constructive  service  tn 
this  form  upon  a  nonresident  Is  ineffectual 
for  any  purpose.  Process  from  the  tribunals 
of  one  state  cannot  run  into  another  state 
and  summon  parties  there  domiciled  to  leave 
Its  territory  and  respond  to  proceedings 
against  them.  Publication  of  process  or 
notice  within  the  state,  where  the  tribunal 
sits,  cannot  create  any  greater  obligation 
upon  the  nonresident  to  appear.  Process 
sent  to  him  out  of  the  state,  and  process 
published  within  it,  are  equally  unavailing 
In  proceedings  to  establish  his  personal 
liability.  The  want  of  authority  of  the  tri- 
bunals of  a  state  to  adjudicate  upon  the 
obligations  of  nonresidents,  where  they  have 
no  property  within  its  limits.  Is  not  denied 
by  the  court  below;  but  the  position  Is 
assumed  that,  where  they  have  property 
within  the  state,  it  is  Immaterial  whether 
the  property  is  In  the  first  instance  brought 
under  the  control  of  the  court  by  attachment 
or  some  other  equivalent  act  and  afterwards 
applied  by  Its  judgmnit  to  the  satisfaction 
of  demands  against  Its  owner,  or  such  de- 
mands be  first  established -in  a  personal  ac- 
tion and  the  property  of  the  nonresident  be 
afterwards  seized  and  sold  on  aecutlon. 
But  the  answer  to  this  position  has  already 
been  given  In  the  statemratt  that  the  Juris- 
diction of  the  court  to  Inquire  Into  and  de- 
termine bii  obUgatlans  at  all  la  only  In- 
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ddeiUl  to  Its  }nrlBdlctlon  over  the  property. 
Its  Jurisdiction  In  that  respect  cannot  be 
made  to  depend  apon  facts  to  be  ascertained 
after  It  has  tried  the  cause  and  rendered 
the  Judgment  If  the  Judgment  be  previous- 
ly void,  it  will  ncft  become  valid  by  the  sub- 
sequent discovery  of  property  of  the  defend- 
ant, or  by  his  subsequent  acquisition  of  It 
The  Judginent,  If  void  when  rendered,  will 
always  ronaln  void;  It  cannot  occupy  the 
doubtful  position  of  being  valid  If  property 
be  found,  and  void  If  there  be  none." 

In  that  case  the  court  was  dealli^  only 
with  a  Judgment  against  a  nonresident  of  the 
Btate,  and  It  Is  Insisted  that  this  distinguish- 
es the  problem  there  Involved  from  that  here 
iuTolved.  But  the  first  part  of  the  remarks 
of  Justice  Field,  above  quotedt  dearly  indi- 
cates that  the  rale  would  apply  equally  to 
any  dtfoidant  whose  absence  prevented  the 
usual  personal  service  of  sammons  upon  him. 
Unless  there  can  be  recognised  some  sound 
distinction  In  principle  betweoi  actions 
against  nonresldentB  and  actions  against  res- 
idents, the  doctrbte  of  this  famous  decision 
would  seem  to  be  controlling  In  rec^Mmdent's 
favor  here.  If  under  anch  a  Judgment  and 
service  a  nonresldent^s  proper^,  other  than 
tliat  wbldi  18  attached  In  the  action  prior  to 
tbe  zoiditlon  of  the  Judgment,  cannot  be  sub- 
jected to  the  satlBfactlon  there<tf,  It  most  be 
because  Us  rights  are  superior  to  the  rights 
of  a  resident,  based  upon  the  mere  difference 
in  residence  of  such  defendants.  We  arq 
dearly  of  tbe  opinion  tliat  there  is  no  such 
distinction  in  principle,  and  that  the  force 
and  effect  of  a  JutJ^iuent  rendered  upon  such 
service  Is  not  In  the  least  affected  by  tbe 
place  of  residence  of  the  one  against  whom 
It  Is  rendered.  It  ts  the  difference  between 
personal  and  substituted  service ;  there  being 
00  appearance  by  the  defendant  In  tbe  ac- 
tion, which  renders  the  Judgment  personal  or 
hi  rem.  In  Paxton  v.  Deniell,  1  Wash.  19, 
23  Pac  441,  this  court  followed  tbe  law  as 
announced  in  Fennoyer  v.  Neff. 

While  apparently  conceding  that  tbe  law 
is  as  we  have  indicated,  counsel  for  appellant 
contend,  In  substance,  that  It  Is  the  presence, 
within  the  territorial  Jurisdiction  of  the 
court,  of  tbe  property  of  the  def^dant  that 
gives  the  court  Jurisdiction  to  reach  such 
property  to  the  satisfaction  of  the  Judgment, 
rather  than  the  seizure  of  property  of  the  de- 
fendant by  attachment  or  other  proc-ess  be- 
fore the  rendering  of  the  Judgment  This 
contratlon  seems  also  to  be  effectually  an- 
swered by  tbe  latter  part  of  Justice  Field's 
roEDarks  above  quoted.  To  meet  this  view  of 
the  goieral  rule,  counsel  insists  that  section 
1766,  above  quoted,  does  not  limit  the  effect 
of  the  Judgment  wblch  ;nay  be  rendered  up- 
on service  by  publication,  and  argues  that 
snch  Judgment  must  therefore  at  least  be  giv- 
en  force  and  effect  to  the  ectent  of  reaching 
all  property  within  the  twritorial  Jurisdic- 
tion of  the  conit»  whether  levied  npon  1^  at* 


tachm«it  prior  thereto  or  not  though  the 
Judgment  may  not  In  its  broadest  sense,  be 
personal  so  as  to  be  effectual  as  su<^  beyond 
tbe  court's  territorial  Jurisdiction  la  a  prop- 
er proceeding  there  Instituted  to  make  It  so 
effective.  In  Pennoyer  v.  Neff,  95  U.  S.,  at 
page  720.  24  L.  Ed.  66C,  It  is  said:  'fThe 
Code  of  Oregon  provides  for  such  service 
when  an  action  is  brought  against  a  nonres- 
ident and  absent  defendant,  who  has  proper- 
ty withhi  the  state.  It  also  provides,  wbere 
the  action  Is  for  tbe  recovery  of  money  or 
damages,  for  the  attachment  of  the  property 
of  the  nonresident  And  It  also  declares  that 
no  natural  person  Is  subject  to  the  Jurisdic- 
tion of  a  court  of  the  state,  *nnleB8  he  appear 
in  tbe  court,  or  be  found  within  the  state, 
or  be  a  reildeiit  thereoi;  or  have  propttlr 
therein,  and  In  the  last  case  only  to  the  ex- 
tent <a  audi  propwty  at  the  time  the  Juris- 
dlctl<Ht  attached.' "  This  latter  ■  prpvtsitm 
would  seem  to  famish  aame  ground  for  eon- 
toidlng.  that  Jurisdiction  over  tbe  moperty 
depended  only  upon  its  presence  within  the 
territorial  Jurisdiction  of  tiie  court,  rather 
than  upon  its  sdsnre  1^  attadiment  inior  to 
Jn^tement,  yet  the  deddra  In  that  case  was 
directly  to  flie  contrary.  Onr  attentlw  has 
not  bem  called  to  any  sutih  provision  In  onr 
statntes,  and  we  know  of  none;  hence  It 
seems  to  ns  there  is  here  even  lees  ground 
for  sudi  a  ctmtentlon  than  tiiere  was  In  that 
case.  It  seems  to  us  that  appellant's  conten- 
tion upon  this  question  rests  entirely  upon 
the  provisions  of  section  1766,  which  relate 
only  to  the  authorization  of  and  manner  of 
service  of  summons  by  publication.  In  view 
of  the  firmly  established  rule,  as  announced 
In  Pennoyer  v.  Neff  and  followed  by  this 
court  we  are  constrained  to  hold  that  It  was 
not  the  legislative  intent  by  the  provisions 
of  section  1766  to  give  effect  to  a  Judgment 
rendered  upon  aucb  service,  beyond  that  of  a 
proceedii^  in  rem  against  such  property  of 
the  defendant  as  may  be  actually  levied  upon 
and  seized  by  attachment  or  other  appropri- 
ate process  prior  to  the  rradering  of  the 
Judgment  In  tbe  case.  Had  our  statutes 
made  some  special  provision  to  the  contrary, 
it  seems  probable  that  tbere  would  be  here 
presented  a  grave  constitutional  problem. 
We  express  no  opinion  npon  that  subject. 

[3]  Some  contention  Is  made,  rested  upon 
tbe  general  rule  that  an  attachment  Is  a  pro- 
ceeding merely  ancillary  to  the  action  for  the 
purpose  of  acquiring  a  lien  upon  pro[>erty  to 
secure  such  Judgment  as  may  be  eventually 
rendered  therein.  While  this  is  true  In  ac- 
tions where  the  jurisdiction  Is  obtained  by 
personal  service  upon  the  def^dant  within 
the  court's  territorial  jurisdiction,  It  Is  also 
true  that  the  attachment  Is  one  of  the  prin- 
cipal prerequisites  to  tbe  court  acquiring  Ju- 
risdiction in  the  action  where  service  Is  bad 
upon  the  defendant  by  publication  only.  In 
swstx  case  Uie  whole  proceeding  becomes,  in 
substance  a  proceeding  in  iwa  against  tbe 
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property  which  hoa  been  previously  attached 
and  thus  broni^t  onder  the  control  of  the 
court  In  ench  a  case,  aa  said  by  Justice 
Field  In  Pennoyer  v,  Neff:  "The  Jurisdiction 
of  the  court  to  Inquire  Into  and  determine 
hia  defradant's  obligations  at  all  is  only  In- 
ddexttal  to  Its  Jurisdiction  over  the  proper- 
ty." In  other  words,  while  the  attadiment 
Is  merely  Incidental  to  the  main  action  in 
cases  of  personal  service  upon  the  d^endant, 
In  cases  of  substituted  service  all  other  pro- 
ceedings in  the  action  are  Incidental  to  the 
attachment,  so  far  as  the  Jurisdiction  of  the 
court  In  the  particular  case  Is  concerned. 

Some  contention  la  mad^  rested  upon  the 
fact  tbat  there  was  an  actual  seizure  by  at- 
ta^ment  of  some  of  the  property  of  the  de- 
fendant prior  to  the  rendering  of  the  Judg- 
ment We  are  quite  unable  to  see,  however, 
that  such  tact  renders  any  aid  whatever  to 
the  Judgment  in  so  far  a«  its  effect  upon  oth- 
er prapecty  Is  concerned.  It  is  still  a  Judg- 
moit  in  rem  against  the  property  prevlonsly 
attadied;  nothing  more. 

The  Judgmmt  is  affirmed. 

OBOW,  a  J.,  and  MOUNT,  QOSB,  and 
OHADWICE.  JJ,  concur. 


OTFSr  or  SEDRO-WOOLLBZ  V.  LEDBRLB 
et  aL 

(Supreme  Court  of  Waihlngton.  Jan.  24, 1913.) 
L  BviDKnca  (S  474*)-— Opiniow  Kvidkitc*— 

QUALinCATION  OT  EXFEBTS. 

A  property  owner  who  occttpleB  his  prop- 
erty and  la  lamiUar  with  the  purposes  for 
wlucb  It  may  be  used  and  with  land  vaiaes  in 
the  community  may  testis  as  to  its  value  in 
condemnation  proceedings. 

[Dd.  Note.— For  oHiot  cases,  see  Elvidence^ 
Gent.  Dig.  »  2190-2219;  Dee.  Dig.  |  474.*] 

2.  DVIDBNCB   (I  474*>— OPIWIOH  BVIDEHOB— 

QuAunoAnoN  or  ExPEBTS. 

The  fact  that  peraona  testifying  to  the 
value  of  realty  valued  it  higher  than  the  ptice 
procored  for  other  property  in  that  vicinity  did 
not  of  Itselt  malce  their  evidence  incompetent 

[Ed.  Note.— For  other  cases,  see  GhideDce, 
Cent  Dig.  IS  2196-2219;  Dec  Dig.  |  474.*] 

3.  Bhihent  DouAiir  ({  133*)— Compensation. 

In  proceedings  to  condemn  land  for  street 
purposes,  the  character,  condition,  and  uses  to 
which  a  building  on  the  condemned  property 
might  be  put  were  items  for  the  jury's  consia- 
eratioQ. 

[Ed.  Note.— For  otlier  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  3S8-8eiH;  Dee.  Dig.  | 
133.*1 

4.  BnNBNT  DoHAin  n  220*)— CoNnuarAnon 
Pbocebdifgs— Vmw, 

Rem.  &  BaL  Code,  S  S44,  permitting  a  view 
of  the  premises  in  the  court's  discretion,  applies 
to  condemnation  proceedings. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  K>8,  !>58 ;  Dec.  Dig.  f  220.*] 

Department  2.  Appeal  from  Superior 
Court,  Skagit  County ;  Geo.  A.  Joiner,  Judge. 

Action  by  the  City  of  Sedro-Woolley  against 
Joseph  Lederle  and  others.   From  a  Judg- 


ment for  dtifoidauts,  plaintiff  appeals.  Af • 
flmted. 

Geo.  D.  Greene  and  Coleman  &  Gable,  both 
of  Sedro-WooUey,  for  appellant  Thos.  Bmith. 
of  Mt  Temon,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
plaintiff  to  condemn  certain  property  for 
street  purposes  in  Sedro-Woolley,  a  city  of 
the  third  class.  In  Slugit  county.  After  an 
adjudication  of  public  use  and  ueceeslty.  the 
value  of  the  property  taken  was  tried  to  the 
court  and  a  Jury.  A  verdict  was  returned 
fixing  the  value  of  the  several  pieces  of  prop- 
erty sought  to  be  taken,  and  a  Judgment  was 
entered  in  favor  of  the  defendants  for  the 
amounts  found.  The  city  has  appealed.  Aft- 
er the  appeal  was  taken,  the  defendant  Jo- 
seph Lederle  died.  Rose  WlUard,  the  ad- 
ministratrix of  his  estate  and  guardian  ad 
litem  of  the  minor  defendants,  has  been  sub- 
stituted as  respondent  A  large  number  of 
assignments  of  error  are  made  In  the  brief. 

[1]  The  first  15  of  these  assignments  are  to 
the  effect  that  certain  witnesses  for  the  re- 
spondents were  not  qualified  to  express  an 
opinion  of  the  value  of  the  prop^ty.  Eacli 
one  of  these  witnesses,  however,  stated  that 
he  was  acquainted  with  the  particular  prop- 
erty  and  knew  its  value. 

[2]  They  placed  the  value  at  a  higher  fig- 
ure than  sales  of  other  property  In  that  vi- 
cinity had  been  made  for,  but  that  of  itaelf 
did  not  make  their  testimony  incompetent. 
They  testified  that  values  had  materially  ap- 
preciated since  such  sales.  In  Port  Town- 
send  So.  Ry.  Co.  V.  Nolan.  48  Wash.  382,  93 
Pac.  628,  we  said:  "The  owner  who  occu- 
pies his  property  and  is  familiar  with  its 
character  and  the  purposes  for  which  it  may 
be  used,  and  to  a  greater  or  less  extent  with 
land  values  in  the  community,  is  a  com- 
petent wltnesa"  The  testimony  of  the  wit- 
nesses complained  of  was  competent  under 
this  rule.  The  fact  that  they  were  Interest- 
ed in  the  property  was  a  circumstance  to  be 
considered  by  the  Jury  as  affecting  their 
credibility.  It  is  argued  that  the  highest 
value  placed  upon  a  certain  building  was 
$760  to  $800,  and  the  Jury  found  this  build- 
ing to  be  worth  |1,000 ;  and  it  is  contended 
tbat  the  Jury  was  therefore  prejudiced.  We 
think  there  was  evidence  tending  to  show 
that  the  building  was  worth  about  $1,200. 

[S]  But,  if  the  estimate  of  the  witnesses 
placed  the  value  at  the  figure  stated,  we 
think  this  does  not  necessarily  show  preju- 
dice, because  the  character,  condition,  and 
uses  to  which  the  building  might  be  put  were 
all  items  which  the  Jury  had  a  right  to  con- 
sider, and,  when  it  was  shown  that  it  would 
cost  $1,286  to  replace  It,  we  cannot  say  that 
the  Jury  was  actuated  by  prejudice. 

[4]  It  Is  also  argued  that  It  was  error  to 
send  the  Jury  to  view  the  premises,  and  that 
the  court  erred  in  InstrucMng  the  Jury  upon 
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that  qnfistlon.  The  statute  permits  sach  view 
vltbln  the  dtecretlon  of  the  court  Rem.  & 
Bal.  Code,  |  344.  And  It  has  been  held  that 
this  section  applies  to  condemnation  cases. 
BelUngjiam  Bay,  etc.,  Ry.  Co.  t.  Strand.  4 
Wash.  311,  30  Pac.  144;  In  re  Jackson  Street, 
47  Wash.  243,  91  Pac.  970.  An  Instruction 
complained  of  was  copied  from  the  case  of 
Seattle  &  Montana  Ry.  Go.  t.  Roeder,  30 
Wash.  244.  70  Pac.  408,  04  Am.  St.  Rep.  864. 
where  It  was  apiffoved.  The  other  assign- 
ments  of  error  do  not  require  farther  notice. 

There  was  no  error  in  the  record,  and  the 
jndgment  la  affirmed. 

MAIN,  ELLIS.  FULLERTON.  and  MOR- 
ms,  JJ^  ooncnr. 


PETTEBSON  et  al.  v.  NICHOLS. 

<SnpTeme  Conrt  of  Wasbinston.   Jan.  24. 

1913.) 

■L  CoNTBiBunoK  (S  O*)— Acnowa— Adkibsi- 

BoJiT  OF  Evidence. 

In  sn  action  by  part  of  the  makers  of  a 
joint  and  several  note  given  for  the  purchase 
price  of  a  stallion,  who  bad  been  sued  by  a 
transferee  and  paid  the  judsment  against  an- 
other maker  for  cootribntion.  defendant  plead- 
ed a  rnaranty  of  the  stallion  and  a  breach 
thereof  A  depositioQ  offered  by  defendant 
toiding  to  show  that  the  transferree  had  acted 
only  as  a  collectiDg  aeent  In  proMcnting  the 
salt  was  ezclnded.  Held,  that  it  sbonid  have 
been  admitted  on  tbe  question  of  whether  the 
transferee  was  a  bolder  In  due  course. 

[Ed.  Xote.— For  other  cases,  see  Contribution, 
Cent.  Dig.  11 14,  16-22 ;  Dec.  Dig.  {  9.*] 

2.  CoimiBimoK  (|  0*)— AcnoHs—ADinssi- 

BXUTT  OF  ETIDBRCX. 

In  anch  action  defendant  should  have  been 
permitted  to  prove  tbe  terms  of  the  guaranty 
and  tlie  breach ;  the  burden  then  devolving  up- 
on plaintite  to  show  that  tlie  transferee  was  a 
holder  in  due  course. 

[Bd.  Note.— For  other  cases,  see  Contribation, 
Cent.  Dig.  li  14,  16-22;  Dec.  Dig.  {  0.*] 

8.  JUDOHEMT  <%  608*>— GONCLUSITBirUS— Peb- 

S01V8  Concluded, 

A  judgment  against  part  of  the  makers  of 
a  Joint  and  several  note  in  an  action  by  a 
transferee  is  not  conclusive  in  a  subsequent  ac- 
tion against  another  maker  for  contribution 
that  tbe  transferee  was  a  holder  in  due  course. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Cent  Dig.  {  1222;  Dec.  Dig.  S  698.*] 

4.  CONTBIBtlTIOS  (i  1*)— LlABILITT. 

The  party  from  whom  contribution  Is  de- 
manded must  have  been  under  a  legal  obligation 
to  pay  at  tbe  time  [nyment  was  made  by  those 
demanding  contribution. 

[Ed.  Note.— For  other  cases,  see  Contribation, 
Cent.  Dig.  1  1 ;  Dec.  Dig.  {  !.•] 

Department  1.  Appeal  from  Snperlor 
Court,  linooln  Oonnty;  F.  K.  P.  Baske, 
Jndge. 

Actlcm  by  P.  Peterson  and  others  against 
«J.  J.  NidHds.  Judgment  for  plaintlfb,  and 
defendant  aroealsL    Reversed,  with  direc- 
tions. 

Martin  ft  WUson,  of  Davenport,  for  ai^l- 
lant. 


•rorotaar 


GOSE,  J.  Salt  for  contribation.  Verdict 
and  Judgment  for  the  plalntlflb.  The  de- 
fendant has  appealed. 

The  complaint  all^ces  that  In  the  month 
of  January,  1907.  the  respondents,  tlie  ap- 
pellant, and  one  other  person  purctiased  a 
stallion  of  one  George  W.  Sonera,  for  which 
they  agreed  to  pay  the  sum  of  $4,000,  evi- 
denced by  their  two  Joint  and  several  promis- 
sory notes  In  favor  <tf  Sonera,  drawn  for 
$2,000  eacb,  and  due  respectively  in  one  and 
two  years;  that  they  agreed  to  hold  the 
horae  In  shares,  the  appellant  agreeing  to 
take  two  shares  of  the  agreed  valne  of  $1,000; 
that  they  defaulted  in  the  payment  of  the 
note  last  maturing  after  the  respondents  had 
paid  $1.06L85  thereon;  that  suit  was  com* 
menoed  thefem  by  the  Bank  of  Gommercek 
a  corporation;  that  a  defitnlt  Judgment  was 
entered  against  the  respondents  Peterson, 
Shields,  Manrer,  and  Telford  Bros,  fw  the 
balance  due,  with  interest*  attome/s  f^ 
and  costs;  that  thereafter  the  respondokts 
paid  the  Judgment  In  full;  and  that  tbe 
appelant  paid  Us  part  of  tbe  first  note, 
amounting  to  $600,  but  that  he  has  not  paid 
any  part  of  tbe  laM  note  or  of  tbe  Judg- 
m^t  The  a]K>eUant  Anr  a  second  affirmative 
defense  alleged  Oiat  Sonera,  the  vuidor  and 
payee  In  the  notes,  in  order  to  Induce  the 
makers  of  the  notes  to  purchase  the  stallion, 
warranted  that  the  stalUon  with  reasonable 
care  would  get  in  foal  60  per  cent,  of  tibe 
mares  mated  with  him  for  a  period  of  two 
years ;  that,  If  be  did  not  do  ao,  be  would 
replace  the  stallion  with  another  of  tiie  same 
breed  and  price,  and  that  the  makers  need 
not  pay  the  note  last  maturing  until  they 
were  "satisfied  that  the  stalUon  •  •  • 
was  as  guaranteed;"  that  Sonera  further 
agreed  as  a  part  of  the  sale  <tf  the  stallion 
that  he  would  ke^  him  insured  for  a  period 
of  two  years  from  the  date  of  sale,  loss,  If 
any,  payable  to  himself;  that,  tn  the  event 
the  StalUon  should  die  within  the  two  years, 
he  wonld  "r^lace  said  stallion  with  another 
of  the  same  breed  and  price";  that  they 
took  reasonable  care  of  the  horse,  and  that 
he  did  not  get  more  than  30  per  cent  of  the 
mares  In  foal  that  were  mated  with  him; 
that  the  stallion  died  a'  natural  death  in  the 
fall  of  1906;  that  Souers  was  at  once  noti- 
fied of  his  death  and  requested  to  replace  him 
conformably  to  his  guaranty,  but  that  he  re- 
fused so  to  do. 

The  appellant  testified  that  he  was  the 
manager  of  the  company  that  purchased  the 
horse,  that  the  horse  was  guaranteed,  and 
that  he  died  within  the  two-year  period; 
and  then  offered  to  prove  the  terms  and 
breath  of  the  guaranty.  Objectlous  were 
sustained  to  the  offer  unless  he  could  prove 
(a)  that  the  Bank  of  Commerce  had  notice 
of  the  infirmity  in  the  note,  or  (b)  that  the 
respondents,  at  the  time  they  paid  tbe  Judg- 
ment, knew  that  'the  consideration  for  the 
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note  had  failed.  The  iin>eUant  tben  offered 
to  read  a  d^sition  In  evldenoe,  whldi  tend- 
ed to  sbow  tbat  the  Bank  of  Commerce  acted 
only  In  the  capacity  of  a  oollectta^  ag<mt  in 
the  inwsecatkKL  (tf  the  salt.  An  objection 
that  It  was  IrrdoTant  and  Immaterial  was 
Bnstalned. 

[1]  The  oonrt  erred  In  not  admlttloc  the 
deposition  In  evldeiu!&  It  had  a  dlght  tend- 
oicy  to  prove  that  the  Bank  of  Comnmoa 
was  not  a  holder  of  the  note  tn  due  oonrB& 

[2]  The  appellant  shonld  have  beoi  per- 
mitted to  offer  testimony  tending  to  {ffove  tiie 
twms  of  the  goaranty  and  their  Iweacfa.  The 
bnidai  would  have  then  derolved  upon  re- 
qxmdents  to  ^rore  that  the  Bank  of  Oom- 
mecoe  was  a  holder  In  doe  oonrse^  National 
Bank  r.  Drewry,  127  Pac.  102 ;  <^<7  National 
Bank  T.  Mason,  58  Wash.  4SSt,  108  Paa  1071; 
Irdand  t.  Bduirpaib^t  M  Wash.  668,  108 
Pac.  801. 

[SI  Hie  baid:  had  no  jndgmait  against  the 
ami^lant.  Its  Jndgmoit  against  the  respond- 
ents does  not  conclude  the  a^iellant  on  the 
ijaestlon  as  to  whethw  the  bank  ires  a  holder 
In  due  course.  *^e  right  to  contrlbatlon 
arises  from  the  paymoit  of  more  than  one's 
share  of  a  common  liability,  and  rests  upon 
an  ImpUed  promise  not  declared  or  made 
an  Issue  In  the  suit  of  the  creditor  against 
the  common  debtors."  Hoxle  t.  Farmm*  & 
IfechanlCB'  Nat  Bank.  20  Tex.  Clr.  App. 
462,  49  S.  W.  637. 

[4]  The  par^  tram  whom  c(mtribution  Is 
demanded  must  bare  been  under  a  legal  ob- 
ligation to  pay  at  the  time  the  paymrat  was 
made  by  those  who  dnnand  the  coutiibu- 
ticm.  Sto<ftm^er  ▼.  Oertllng.  86  La.  Ann. 
467;  Andrews  t.  Hurray,  33  Barb.  (N.  T.) 
364;  Tamer's  Adm'r  t.  Thom,  89  Va.  746, 
17  S.  B.  323.  The  ideadings  are  silent  as  to 
how  the  bank  got  the  note.  We  have  not 
been  favored  with  the  respwdrats*  view  of 
the  case,  as  they  have  not  filed  a  brl^.  We 
think,  however,  that  the  conrt  erred  In  the 
matters  mentioned. 

The  Judgment  Is  reversed,  with  directlfms 
to  grant  a  new  trial. 

GROW,  a  J.,  and  CHADWICK,  PABKEB, 
and  HOnifT.  JJ..  concnr. 


GANTENBBIN  et  aL  t.  CITS  OF  PASOO 
etal. 

(Supreme  Court  of  Washington.  Jan.  23, 
1»13.) 

1.  iNJDNcnoiT  (S  7*) — Jdkisdiction— Hbae- 
INOS  Bbfobe  Cut  Cocncil. 

A  court  of  equity  is  not  without  jurisdic- 
tion to  declare  tliat  a  city  council  had  no  pow- 
er to  enter  into  a  certain  contract,  which 
would  call  for  the  levy  of  special  aBsessments, 
and  to  issue  an  injunctioii,  though  the  statute 
provides  for  objections  and  hearings  before  the 
couiM:iL 

[Bd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  6 ;  Dec.  Dig.  %  7.*] 


2.  MUNICIPAI.  OOBPOKATIOnS  d  231*>— Goic- 
TBACTS— InTEBSST  OW  OfTICEK. 

Where  councilmen  were  landowners  under 
a  reclamation  project  outside  a  city,  and  with 
other  landowners  subscribed  to  a  contract  be- 
tween the  company  and  the  city,  and  thereby 
were  allowed  six  more  acre  inches  of  water 
free,  such  contract,  which  was  entered  into  br 
such  council,  was  void  under  Rem.  &  BaL  Code, 
i  7702,  providing  tbat  no  officer  should  be  in- 
terested in  any  contract  which  he  entered  into 
for  a  city ;  the  interest  of  the  connciloien  being 
impoeaible  of  segr^ation  so  as  to  leave  the  main 
contract  unimpaired,  and  it  being  presumed  that 
such  contract  was  beneficial  to  such  company. 

[Ed.  Note.— Fw  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  067-^;  Dec.  iSig. 
f  231.*] 

3.  CONTBAOTB  (|  128*)— PUBUO  POLICT— JlTDI- 

oiAL  Notice. 

Where  landowners  ander  a  reclamation 
project  outside  a  city,  by  satwcribing  to  a  con- 
tract between  the  company  and  a  city,  were 
allowed  six  incbes  of  water  free,  such  contract 
is  void  aa  against  public  policy  as  being  a 
source  of  litigatitm  and  because  uie  city  would 
have  to  pay  for  the  six  indies  of  water. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  »  670-676;  Dee.  Dig.  {  123.«] 

4.  Municipal  Cobpobatioks  (|  241*)— Ook- 
TBACTs — Lowest  Biddeb— Fbaud. 

A  contract  by  a  city  cannot  be  objected  to 
on  the  ground  tbat  it  was  not  let  to  the  lowest 
bidder,  in  the  absence  ot  a  showing  of  fraud. 

[Ed.  Noto.— For  other  cases,  see  Municipal 
Oir^rations,  Cent  Dig.  |  073;  Dec  Dig.  i 

Department  1.  An)eal  from  Superior 
Court,  T^nklin  Oonn^;  O.  B.  Holcomb, 
Judge. 

Suit  by  H.  Gantenheln  and  others  to  ea- 
join  the  City  of  Pasco  and  otiiers  from  con- 
tracting with  a  water  company.  Decxee  for 
d^endants,  and  plaintiffs  aweal.  BeverseO. 

H.  B.  Noland  and  Ghas.  W.  Johnson,  both  of 
Pasco,  for  appellants.  M.  L.  DrlscoU  and 
P.  F.  Leonard,  both  of  Pasco,  and  DansoD, 
Williams  ft  Danson,  of  Spokane  (Geo.  D. 
Lantz,  of  Spokane,  ot  counsel),  for  respond- 
ents. 

CHADWICK,  J.  The  Legislature  of  1911 
passed  two  acts  (chapter  98  and  chapter 
111)  each  designed  to  aid  and  empower  cities 
and  towns  to  acquire  the  benefits  of  water 
for  irrigation.  The  dty  of  Pasco,  acting 
by  Ito  council,  submitted  a  proposition  to 
acquire  a  water  system  under  chapter  98; 
the  system  and  source  of  supply  suggested 
being  the  one  owned  by  the  Pssco  Reclama- 
tion Company.  This  was  defeated.  The 
council  then  undertook  to  provide  a  system 
under  the  special  assessment  provisi<m  In 
chapter  111.  An  ordinance  was  passed  pro- 
viding for  the  laying  of  pipes  throughout 
the  several  assessment  districts  created  by 
the  ordinance,  and  a  contract  with  the  Pasco^ 
Reclamation  Company  was  authorized.  It 
will  be  necessary  to  advert  in  some  slight 
degree  to  the  history  of  this  company.  Ref- 
erence may  be  had  to  the  case  of  Pasco 
Reclamation  Co.  v.  Cox,  127  Pac.  107,  where 
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the  plan  of  orga&lsatkm  and  tbe  purposes 
of  tbe  company  are  set  forth.  The  testimony 
in  this  case  shows  that  the  contr^jct  of  the 
company  to  funilsb  water  to  irrigate  the 
lands  described  In  the  Cox  Case,  all  of  which 
was  onttfde  of  tbe  city  limits  of  Pasco,  had 
beat  altered  Into  nnder  tbe  mistaken  belief 
that  18  tnchea  of  water  aunnm  were 
snffldent  to  raise  and  mature  crops,  whereas 
It  has  been  practically  demonstrated,  and 
fnrOier,  in  the  opinion  of  experts,  no  less 
than  24  Inches  of  water  per  annum  are  nec- 
essary. Certain  of  the  coandlmen  of  the 
city  of  Paseo  owned  land  under  tbe  Irriga- 
tion project  of  the  redamatlon  company 
and  had  sabscribed  to  the  contract  considered 
in  the  Cox  Case.  In  the  negotiations  lead* 
ins  to  tbe  contract,  and  as  It  seems  as 
an  Inducement  to  the  city  to  enter  into  tbe 
oomtract  with  tbe  re^mation  company,  It 
was  proposed  that,  In  the  event  tbe  city 
altered  into  a  contract  with  the  company 
and  Issued  bonds  in  the  sum  of  $50,000  and 
inorided  for  an  annual  maintenance  (^arge, 
all  to  be  collected  nndw  tbe  special  assess- 
mmt  plan,  tbe  company  would  furnish  to 
eadi  of  tile  contracting  parties  under  Its 
dltdies  ODttide  of  the  city,  prorlded  they 
signed  up  a  new  contract,  six  inches  of 
water  tn  excess  of  tbe  amount  orU^oally 
ctmtiacted  to  be  delivered,  or  a  total  of 
24  indies  pw  annunL  That  pert  of  the 
reclamation  company's  contract  with  the  dty 
of  Pasco  was  as  follows:  "Jt  Is  further 
nndnstood  and  agreed  that  certain  contracts 
haTC  heretofore  beoi  given  to  divers  and 
sundry  persons  granUng  perpetual  water 
ri^ts  to  be  used  upon  and  appurtenant  to 
oatain  lands  tberdn  described,  the  quantity 
of  water  to  be  supplied  thereunder  being  only 
eighteen  acre  Indies  pw  season  at  fS.OO  and 
not  to  aceed  six  Inches  additional  at  tblrty- 
flre  cents  USS^}  per  Inch  on  each  acre  of  land ; 
and,  a  part  of  the  consideration  accruing  to 
eadi  and  all  tlM  parties  to  this  contract, 
and  especial]^  to  tbe  city  of  Pasco>  Is  tbe 
agreemoit  herein  by  the  Rubco  Beclamation 
Company  to  furnish  to  the  holders  of  said 
last  named  contracts  twenty-fonr  acre  inches 
per  acre  of  Uind  at  $6  per  acre^  during  eadi 
Irrlgatlott  season  betweoi  April  1st  and 
October  1st,  and  in  order  to  expedite  at  tbe 
Tptnimtim  cost  the  modification  of  said  con- 
tracts so  as  to  give  the  said  contract  holders 
the  Increased  quantity  of  mter  herein  offa«d 
to  tSueca,  ft  is  farther  stipulated  that  said 
contract  bolders  may  have  and  enjoy  tbe 
boidlt  of  ssld  twenty-four  acre  lnch«i  of 
water  per  acre  of  hmd  per  Irrigation  season 
aforesaid  by  irignlfylng  their  several  and 
rewective  acceptances  hereof  in  writing  duly 
acknowledged  and  addressed  and  delivered  to 
said  ^sco  Bedamatton  Company,  or  by 
yOatng  In  the  exeentlott  of  this  agreement 
on  or  before  the  1st  day  of  Septonber,  1912, 
tbe  terms  of  said  contracts  to  remain  In 
fbree  except  as  to  the  fomuitton  of  said 
new  corporation,  the  transfer  of  said  system 


to  It,  and  tbe  quantity  of  wata  to  be  de< 
Uvered." 

The  ordlnanMs  having  been  passed  and  tbe 
contract  atared  into,  woric  was  begun,  and 
shortly  thereafter  this  suit  was  Instltnted; 
plalntlfe  and  othero  allying  the  ordinances 
and  omtracts  to  be  viM  for  several  reasons 
wbidi  will  hereafter  be  noticed,  and  maylng 
for  a  restraining  ordw  and,  npou  final  hear- 
Ing,  a  perpetual  injunction.  The  case  was 
tried  out  on  its  merlti^  and  plaintiffs  have 
appealed  from  an  adverse  dedskm.  The 
Jurisdiction  of  this  and  the  lower  court  Is 
diallenged  by  the  respondents.  The  chal- 
lenge Is  based  upon  tbe  statute  providing 
for  objections  and  hearings  before  the  coun- 
cil, and  upon  the  following  cases:  Broad 
V.  Spokane,  6ft  Wash.*  268,  10»  Pac.  1014; 
Renard  v.  Spokane.  48  Wash.  345.  93  Pac. 
517;  Bncker  Bros.  v.  Breratt,  86  Wash.  366. 
119  Pac.  807,  38  L.  B.  A.  (N.  S.)  582;  Chand- 
Iw  V.  Puyallup,  127  Pac.  293;  and  many 
cases  from  other  Jurisdictions. 

[1]  This  court,  In  common  with  others,  has 
hdd  that  It  is  competent  for  the  L^tolature 
to  create  a  etpedal  tribunal,  either  dlrecUy 
ox  indirectly,  to  hear  and  determine  all  qoes- 
tl<ms  going  to  the  regularity  of  proceedli^ 
brought  under  statutes  providing  for  Im- 
provemento  made  under  the  qwdal  assess- 
ment plan,  as  well  as  tbe  amount  to  be 
charged  against  spedflc  property;  that  the 
conduct  of  sneb  board,  commission,  or  com- 
mittee will  not  be  contrdled  through  the  use 
of  extraordinary  write ;  tluit  we  will  not  in 
such  proceedings  question  the  motives  of  the 
officera ;  and  that  the  par^  aggrieved  must 
first  submit  to  the  Judgment  of  the  legisla- 
tive tribunal  and  then  appeal.  There  has 
been  much  mlmse  of  the  word  ''Jurisdiction" 
In  the  cases.  There  la  a  vast  difference  be- 
tween Jurisdiction  and  tbe  exerdse  of  Juris- 
diction. That  the  courte  have  Jurisdiction 
to  construe  contracte  cannot  be  denied,  for 
it  is  granted  by  the  Constitution.  If  any 
of  the  cases  dted  seem  to  bold  othMwlse. 
they  should  not  be  followed,  for  in  the  same 
cases  the  Jurisdiction  of  tbe  courts  Is  not 
only  admitted  but  asserted  when  it  is  said 
that  the  aggrieved  party  may  come  to  the 
courts  by  appeal;  the  only  question  dedded 
being  that  the  Legtslatnre  may  define  rem- 
edies and  direct  procednrfc  Tbe  Jurisdiction 
ot  the  court  Is  not  defeated  or  token  away ; 
it  Is  only  postponed.  "A  court  of  equity  has 
no  rightful  authority  to  interfere  with  the 
enactmoit  of  munldpal  ordinances  merely  be- 
cause it  may  question  tbe  expediency  of 
tilie  measures,  the  motives  Inducing  thdr 
enactment,  or  the  regularity  of  the  iHOceed- 
Ings  by  which  they  are  being  enacted ;  It  is 
limited  soldy  to  an  Inquiry  Into  the  question 
of  powOT."  Broad  v.  Spokane,  69  Wash.  268, 
109  Pac.  1014.  "It  undoubted  Is  a  general 
rule  that  the  courts  will  not  interfere  with 
an  actifm  of  a  body  exercising  legislative 
functions  to  correct  mere  errors  or  mistakes 
in  Ite  proceedings,  or  to  prevent  the  passage 
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of  a  law  or  ordinance  doly  pending  before 
a  legifllatiTe  body,  because  It  may  conceive 
that  tbe  law  or  ordinance  will  be  InefTectlTe 
if  passed ;  bat  clearly  the  coarts  hare  power 
to  ingalre  into  tbe  validity  of  a  law  or 
ordinance  after  It  bas  passed  the  legislative 
body  and  an  attempt  to  enforce  it  is  made  or 
threatened  to  tbe  Injnry  of  the  personal 
or  property  rights  of  the  citizen.  The  courts 
have  exercised  this  power  since  the  founda- 
tion of  the  government,  and  it  Is  not  neces- 
sary now  to  enter  into  a  discussion  of  the 
principles  that  are  thought  to  justify  it." 
Smith  V.  Centralla.  56  Wash.  573,  KM  Paa 
7»7. 

[J]  This  brings  us,  then,  to  the  only  ques- 
tion open  in  this  ease,  whether  the  city  of 
Pasco,  acting  through  its  present  council, 
had  power  to  contract  as  it  did.  One  or 
two  propositions  are  advanced  by  appellant, 
which  It  Is  asserted  so  tinged  tbe  whole  pro- 
ceeding with  conatractlTe  tnaA  as  to  void 
the  contract,  and  that  for  this  reason  a  court 
of  eqntty  has  nnquesttoned  Jurisdiction.  We 
shaU  not  go  Into  a  discnaedon  of  the  differ- 
ence betwen,  and  the  effect  of,  the  two 
statntes  first  r^erred  to  in  this'  t^lnlon,  or 
whether  the  prooeedliv  m^ht  be  sustained 
by  reference  to  section  768S,  Bern.  &  Bai. 
Code,  but  will  assume  that  the  proceedings 
and  contract  are  good  under  one  or  the  oth- 
er of  them,  unless  th^  are  avoided  (1)  by 
the  Interest  of  the  councllni«i  or  some  of 
than  who  voted  upon  the  ordinance,  and  (2) 
by  any  law  or  rale  of  public  policy  which 
would  prohibit  a  city  from  ent^lng  Into  a 
contract  which  Is  beneficial  to  those  residing 
outside  of  the  corporate  limits  of  the  city, 
when  made  at  the  cost  of  Its  property  own- 
ers. To  support  the  first  proposition,  ap- 
pellant relies  upon  the  case  of  Northport  v. 
Northport  Townslte  Co.,  27  Wash.  543,  68 
Pac.  204,  while  respondent  relies  on  Sbaw  & 
Hodglns  v.  Waldron.  55  Wash.  271,  104  Pac. 
272,  28  L.  R.  A.  (N.  S.)  735.  These  cases 
were  ell  decided  upon  the  same  statute.  Sec- 
tion 7702,  Rem.  &  Bal.  Code:  "No  officer 
of  such  city  shall  be  interested,  directly  or 
indirectly,  in  any  contract  with  such  city, 
or  with  any  of  the  officers  thereof,  in  their 
official  capacity,  or  in  doing  any  work  or 
famishing  any  supplies  for  the  use  of  such 
city  or  its  officers  In  their  official  capacity; 
and  any  claim  for  compensation  for  work 
done,  or  supplies  or  materials  furnished.  In 
which  any  such  officer  Is  interested,  shall  be 
void,  and  if  audited  and  allowed,  shall  not 
be  paid  by  the  treasurer.  Any  willful  vio- 
lation of  the  provisions  of  this  section  shall 
be  a  ground  for  removal  from  office,  and 
shall  be  deemed  a  misdemeanor,  and  ponlah- 
ed  as  such." 

It  is  said  by  respondent  that  the  Hodglns 
Case  distinguishes  the  Northport  Case,  and 
that  under  It  the  dty  couneilmen,  when  con- 
sidering the  assessm^  roll,  can  correct  any 
irregalarity  and  xciJect  all  illegal  claims.  In 


the  Hodglns  Case  an  Indepoident  contractor 
bad  completed  an  Improvement.  He  had 
purchased  supplies  of  various  persons,  firms, 
and  o>rporatlon8.  Among  others,  he  dealt 
with  the  mayor  of  the  town  of  Snohomlsli. 
It  was  contended  that  this  leaven  of  illegali- 
ty voided  the  whole  contract,  and  that  no 
recovery  could  be  had  on  any  part  of  It. 
We  held  that  the  contract  intended  by  tlie 
statute  was  the  one  entned  Into  by  the  ofll- 
cers ;  that,  when  he  was  denied  a  xecoverr, 
the  purpose  of  the  law  was  accomiAislied; 
and  that  the  main  ctwtract  would  be  void 
only  pro  tanto.  In  other  words,  wbece  tbe 
nonrecoverablft  Iteau  could  be  eliminated, 
the  assessment  roll  would  be  made  up  and 
become  a  lien  for  tbe  Mgtegato  of  tlie  re- 
maining Items.  We  suggested  that  poaidbl7 
the  Northport  Case  had  failed  to  note  tbe 
difffflence  between  valid  and  Invalid  dalm^ 
and  said  the  statute  la  aimed  at  Qie  oflleer 
and  Intended  to  prevent  a  Teeovety  on  his 
part,  or  to  the  extent  of  his  Interest,  when 
the  claim  is  asserted  by  another.  But  we 
did  not  intend  to  question  the  broad  rule  of 
stetutory  and  general  policy  as  d^ned  in  the 
Northport  Case.  The  legality  of  the  prin- 
cipal contract—- the  one  with  the  dty— could 
in  no  way  be  aflTected  by  a  subsequi-nt  deal- 
ing with  an  officer,  w  a  contract  on  his  part 
to  furnish  supplies  or  material;  and,  if  this 
were  a  case  where  a  recovery  was  Bought 
by  an  officer  or  one  claiming  under  him,  we 
would  not  hesitate  to  apply  the  mle  of  the 
Hodglns  Case.  But  it  Is  not  There  Is  no 
money  demand  that  can  be  ellmfnated.  The 
Interest  of  the  afTected  coundlmen  lies  in 
tbe  collateral  benefit  to  be  received  by  them, 
which,  because  of  its  nature,  is  impossible 
of  segregation  so  as  to  leave  the  main  con- 
tract nnlmpaired.  This  case,  therefore,  nec- 
essarily falls  within  that  part  of  the  stat- 
ute which  says,  "No  officer  of  such  city  shall 
be  Interested  directly  or  indirectly  in  any 
contract  with  such  city."  Here  three  of  the 
councUmen,  whose  votes  were  necessary,  had 
a  direct  personal  Interest— an  interest  not 
general  to  all  the  citizens  within  the  corpo- 
rate limits  of  the  dty  or  tbe  ass^ment  dis- 
tricts. If  It  were  so,  no  legal  objection  could 
be  urged. 

If  we  assume  that  the  contract  was  an  ad- 
vantage to  the  reclamation  company  (and 
the  law  will  so  presume),  the  offending  coun- 
cUmen were,  to  the  extent  of  their  Interest, 
sharers  in  that  advantage.  They  found  r^ 
Uef  from  a  contract  to  furnish  an  Inade- 
quate supply  of  water,  and  substituted  there* 
for  one  that  was  designed  to  make  their 
desert  land  fruitful  and  remunerative.  While 
the  statute  does  not  In  terms  say  that  a  con- 
tract 80  passed  Is  void,  the  courts  have  with 
one  accord  held  that  they  are  so,  for  it  Is 
within  the  positive  meaning  of  the  words, 
"no  officer  shall  be  Interested"  In  any  con- 
tract. If  we  hold  that,  notwithstanding  the 
prohibltton  of  the  atatote^  nidt  oonttaeti  can 
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be  snstalned,  ttuai  we  bave  written  the  stat- 
ute oitt  of  tbe  boobs.  There  can  be  no  mid- 
dle ground  where  the  piohlbltloii  of  the 
statute  enters  Into  the  letting  of  the  orig- 
inal contract.  State  ex  rel.  Gladwin  t.  Che- 
ney, 67  Wash.  161,  121  Pac.  48,  was  a  case 
of  this  kind.  As  said  in  the  NorUumrt  Case: 
"Long  eiq^leuce  has  taught  lawmakers  and 
courts  the  innumerable  and  Insidious  eva- 
sUmis  ot  this  aalntaiy  loindple  that  can  be 
mad^  and  therefore  the  statute  denounces 
sQdi  a  conteaet  If  a  city  oiBeer  shall  be  in- 
textateH  not  only  directly,  bnt  indirectly. 
However  derions  and  winding  the  chain 
may  be  which  conaecta  the  officer  with  the 
forbidden  contract,  if  it  can  be  followed  and 
the  connection  made,  the  contract  Is  void." 
The  qvestlon  whether  the  contract  is  benefl- 
dal  cannot  enter  into  the  inqolry.  When  It 
is  made  to  appear  that  the  coondlmen  were 
placed  In  such  a  position  that  their  interest 
might  conflict  with  tbelr  fldw^ry  relation, 
the  inquiry  Is  closed  and  the  bar  ot  the  stat- 
ute falls.  Our  conclusion  1b  supported  by 
the  following  texts  and  the  cases  cited  there- 
in: 2  DOlon,  Municipal  Corp.  (6th  Bd.)  772; 
McQuillan,  Munla  Corp.  513;  28  Cye.  650. 

[I]  Coming  now  to  the  second  proposition, 
we  are  of  the  opinion  that  the  contract  Is 
contrary  to  public  policy.  We  most  presume 
that  the  original  contract  between  the  out- 
side subscribers  and  the  re<^niatlon  compa- 
ny was  fair ;  that  the  company  was  f umlsh- 
Ing  all  the  water  that  It  cOold  supply  with 
fUr  profit  to  Itself  at  the  price  charged; 
and  that  It  would  not  bave  relaxed  Us  con- 
tract but  for  the  contract  with  the  city. 
Now,  If  the  conqtany  In  consideration  of  the 
collateral  contract,  the  cost  of  which  is  met 
by  the  citizens  within  the  corporate  limits 
of  Pasco,  Toluntarily  fnmlshes  this  addi- 
tional water  without  cost  to  the  landowners, 
and  the  testimony  shows  that  there  are  about 
15,000  acres,  the  presumption  follows  that  the 
residents  within  the  proposed  assessment  dls- 
trlcts  are  paying  for  this  extra  allowance 
for  the  benefit  of  those  outside  of  the  limits 
of  the  city.  Water  in  the  arid  areas  of  this 
state  Is  a  thing  of  value;  and,  in  the  absence 
of  a  positive  showing,  courts  will  Judicially 
notice  the  fact  that  Irrigation  companies  will 
not  make  It  a  subject  of  gift.  We  cannot 
hold  that  any  public  Improvement  within  a 
dty  can  be  allied  with  separate  contract 
rights  outside  the  municipality.  To  do  so 
would  put  the  hazard  of  litigation  upon  the 
ci^  or  upon  the  owners  of  property  therein, 
and  this  Is  a  consequence  which  the  law 
would  not  tol^te. 

Counsel  for  the  dty  of  Pasco  make  the 
jfoSat  that  the  case  should  not  turn  upon  a 
ocmstructlon  of  the  contract,  because  to  do 
80  would  be  to  Ignore  section  81  of  the  Pub- 
lic Service  Commission  Law,  which  Is  de- 
signed to  protect  all  patrons  of  public  serv- 
ice corporation  from  Impositions  In  the  way 


of  exces^ve  or  unreasonable  rates;  that,  if 
It  should  now  or  hereafter  appear  that  the 
contract  Is  burdensome  to  the  citizen,  the 
Commission  and  the  courts  can  force  a  rea- 
sonable rate  irrespective  of  statute  or  con- 
tract Granting,  without  admitting,  that  this 
might  be  true  If  the  only  question  before  us 
was  one  of  rates,  the  principle  cannot  enter 
or  control  this. case,  for,  the  contract  being 
made  in  contravention  of  the  statute  and  of 
public  policy,  it  matters  not  whether  it  Is 
beneficial  or  subject  to  correction  at  the  end 
of  an  Inquiry  or  a  lawsuit  In  law,  it  Is  not 
merely  an  irregular  contract  but  it  is  as  if 
no  contract  had  ever  been  entered  into. 

[4]  As  a  part  of  the  plan,  the  dty  let  con- 
tracts for  piping  systems  to  tie  laid  through 
tbe  assessment  districts.  These  contracts 
are  attacked  because  not  let  to  the  lowest 
bidder.  There  Is  no  showing  of  fraud,  and 
therefore  the  contract  cannot  be  objected  to 
on  the  ground  urged.  *rbe  case  falls  within 
the  rule  announced  In  Stem  v.  Spokane,  60 
Wash.  325,  111  Pac.  231. 

The  case  Is  reversed  and  remanded,  with 
Instructions  to  enter  a  decree  in  accordance 
with  this  opinion. 

CROW,  a  J.,  and  GOSB.  PABSBB,  and 
MOUNT,  JJ.,  concur. 


HANSON  T.  SHIFLEfT. 

(Supreme  Court  of  Washh^ten.  Jan.  28, 

Mia) 

Master  and  Sbbvaht  (|  217«)— Ihtobt  to 

Sebvant—Dtjtt  to  Wabn. 

Where  an  experienced  employ^  engaged  in 
gathering  logs  under  the  dbrections  of  a  vice 
princiMr,  chains  double  trees  to  one  end  of  a 
log  woicD,  unknown  to  either  of  them,  is  yet 
attached  to  the  ground  by  its  roots,  and  where, 
while  be  is  walking  away,  the  vice  principal 
starts  the  team  without  special  warning,  and 
the  log,  because  attached,  ewings  and  strikes 
the  employe,  the  master  Is  not  liable  for  the 
consequent  injuries  ;  a  master  not  belnz  requir- 
ed to  warn  his  servant  of  dangers  which  the 
servant  knows  or  has  the  same  opportunity  to 
know  as  the  master,  since  inch  dai^ers  are  as- 
sumed by  the  servant 

[Ed.  Note.— For  .  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  574-600;  Dec.  Dig.  | 
217.*} 

Department  1.  Appeal  from  Superior  Court 
King  County;  John  F.  Main,  Judge. 

Action  by  Martin  Hanson  against  SUas  M. 
Shipley.  From  Judgment  of  nonsuit  and 
dismissal,  plaintiff  appeals.  Afllrmed.  ' 

Martin  J.  Lund,  of  Seattle,  for  appellant 
Will  H.  Morris  and  B.  P.  Dole,  both  of  Se- 
attle, for  respondent 

MOUNT,  J.  Action  for  personal  Injuries. 
The  trial  court  granted  defendant's  motion 
for  a  nonsuit  at  the  close  of  the  plaintiffs 
evidence,  and  dismissed  the  action.  The 
plaintiff  has  appealed. 
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It  ^^lean  that  the  plaintiff  was  In  the 
employ  at  ttie  defendant,  who  was  clearing 
some  land  apon  Tashon  Island.  At  the  time 
of  the  Injury  to  the  plaintiff  on  July  6, 1910, 
be  and  two  othra  employte  were  engaged  in 
gathering  op  and  burning  sticks  and  logs  up- 
on the  clearing.  A  team  of  horses  was  used 
in  dragging  logs  too  heavy  to  be  carried  to 
the  fire.  One  of  these  employte,  Matson  by 
name,  was  driving  the  team.  In  the  course 
of  the  work,  they  came  to  a  cedar  log,  about 
5  to  8  inches  in  diameter  and  about  15  or  16 
feet  long,  the  top  end  of  which  had  been  cut 
ott.  This  tree  or  log  bad  some  time  previ- 
ously been  blown  down,  and  was  for  that 
reason  called  a  "windfall."  The  roots  on 
the  under  side  of  the  base  were  still  in  the 
gronud,  and  plaintiff  fastened  the  chain 
which  was  used  for  that  purpose  near  the 
top  of  the  log.  Mr.  Matson,  who  was  driv- 
ing the  team,  directed  him  to  fasten  the 
chain  around  the  log  near  the  base.  Plain- 
tiff did  so  and  put  the  chain  around  the  tog 
about  three  feet  from  the  base,  and  hooked 
the  other  end  of  the  chain  to  the  double 
tcees  to  which  the  team  was  attached,  and 
started  to  walk  away  between  the  team  and 
the  top  of  the  log.  As  the  plaintiff  was 
walking  away,  the  driver  started  the  team 
without  further  warning.  The  roots  held  the 
base  of  the  log  and  caused  the  top  to  swing 
toward  the  team.  As  it  did  so.  It  struck  the 
plaintiff  and  broke  his  leg. 

It  is  claimed  by  the  appellant  that  Mr. 
Matson  was  a  vice  principal,  and  that  he 
started  the  team  without  warning  the  plain- 
tiff or  giving  him  time  to  escape,  and  there* 
by  put  In  motion  a  dangerous  agency ;  that 
his  dn^  to  warn  the  plaintUt  was  Impera- 
tive under  the  rule  tn  O'Brien  v.  Pi^  Lum- 
ber Co.,  39  Wash.  S37,  82  Pac.  114;  McLeod 
V.  Chicago,  Billwankee  &  Paget  Sound  By. 
Co.,  «S  Wash.  62,  117  Faa  749;  HaU  v. 
NorUrw^  Lumber  Co.,  61  Wash.  301,  112 
Pac;  869,  and  similar  cases.  But  It  la  appar- 
ent that  the  starting  of  the  team  in  this  case 
was  not  putting  into  acUon  a  dangerous 
agency,  as  In  those  cases.  It  may  well  be 
questioned  if  Mr.  Matson  was  a  rice  princi- 
pal. But,  conceding  for  the  purposes  of  this 
case  that  be  was  such  vice  principal,  the 
role  is  well  settled  that  the  master  is  not  re- 
quired to  warn  bis  servant  of  dangers  which 
the  servant  knows,  or  has  the  same  oppor- 
tunity to  know,  as  the  master.  Deaton  v. 
Abrams,  60  Wash.  1,  110  Pac.  615 :  Props  v. 
Wash.  PuUey  &  Mfg.  Co.,  61  Wash.  8,  HI 
Pac  888.  It  Is  not  shown  in  this  case  that 
the  master  knew  that  the  base  of  the  log 
was  attached  to  the  ground  by  its  roots,  or 
that  he  should  have  known  that  fact  The 
plaintiff  was  an  experienced  man  in  this  sort 
of  work.  He  was  within  three  feet  of  the 
base  of  the  log.  He  put  the  chain  around 
the  log  at  that  point,  and  had  a  better  op- 


portunity to  see  and  know  the  cmdltion  of 
the  log  than  the  mastesr,  for  it  was  not 
shown  that  the  master  was  near  that  eoA  of 
the  log.  It  Is  plain,  therefore,  that  tbae 
was  no  duty  upmi  the  master  to  wam  tiie 
plaintiff  that  the  top  end  of  the  log  might 
swing  around  toward  the  team,  finr  nsAtber 
the  masta  aor  the  servant  knew,  or  even 
supposed,  that  the  log  was  fast  In  the  ground 
at  its  base.  The  platntUf  says  the  team  was 
started  with  a  jerk.  The  only  evidence  ot 
that  tKt  la  that  the  log  swung  aronnd 
qnidcly,  but  that  was  caused,  of  course,  by 
one  end  of  the  log  being  fixed  while  the  oth- 
er was  free.  The  pnllf  Ixdag  near  the  fixed 
end,  necessarily  threw  the  other  end  around 
quickly.  It  Is  plain  npcm  the  whole  reoOTd 
that  the  masta  was  not  negligent.  The  ac^ 
cident  occurred  solely  because  one  end  of  the 
log  was  fixed  to  the  ground,  and  neitiier  the 
master  nor  the  servant  knew  that  feet.  It 
was  one  of  the  risks  of  the  business;  one 
which  the  servant  assumed  when  he  under- 
took to  walk  away  within  the  sweep  of  the 
log.  The  log  was  a  small  one,  five  to  eight 
Inches  in  diameter.  There  was  no  necessity 
for  the  plaintiff  to  walk  In  front  of  it  where 
he  knew  It  was  to  be  dragged.  He  might 
readily  have  stood  behind  It,  where  there 
was  no  possibility  of  danger. 

The  court,  therefore,  properly  directed  a 
nonsuit.   The  Judgment  Is  affirmed. 

CROW,  G.  J.,  and  PAREBR.  GOSB,  and 
OHADWIGK,  JJ.,  concur. 


SHEERAN  V.  FORD  GRAIN  GO. 

(Supreme  Court  of  Washington.  Jan.  22, 

1913.) 

1.  Pbincipal  and  Agent  (|  84*>---Vioijition 
OF  INSTRDCTIONS— Offset  or  Dahaoes  bt 

FSENOIPAL 

Where  an  agent  purchased  wheat  at  a 

price  above  that  authorized,  even  when  certain 
chapgCB  were  included,  and  reported  to  his  nrlo- 
cipal  that  he  purchased  at  the  price  anthorued. 
and  made  no  mention  of  the  ciiams  or  of  the 
excess  to  be  paid,  and  he  violated  his  instmc- 
tions  to  buy  upon  warehouse  receipts  so  that 
the  prlucipal  could  direct  the  time  of  shipment, 
and  also  bought  some  wheat  of  a  kind  which  he 
was  not  aathorixed  to  bur.  and  where  the  prin- 
cipal subsequently  secured  a  compromise  with 
the  seller  whereby  the  agent's  contracts  were 
canceled'  and  new  contracts  executed  for  the 
purchase  of  the  same  wheat  at  a  price  less  ttian 
the  agent's  coutracts  but  greater  then  the  agent 
was  authorized  to  pay,  and  Kreater  than  the 
actual  value  In  the  case  of  the  unauthorized 
purchase,  the  principal  was  entitled  to  offset 
ftis  damages  against  the  aguit's  commission. 

[Ed.  Not&— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  221 ;  Dec.  Dig.  |  84.*] 

2,  Principal  ard  Agent  (%  81*)— Right  to 
COUMISSION — Unauthobized  Pubchascs. 

Where  an  agent  authorised  to  buy  wheat 
of  a  certain  kind  purchased  wheat  of  another 
kind  without  InateactionB,  he  was  not  entitled 
to  any  commission  upon  such  purchase. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  221 ;  Dec.  Dig.  S  S4.«] 
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Department  1.  Appeal  from  Superior 
Gonrt,  Douglas  Oonntr;  B.  S.  Stelner,  Jndge. 

Action  by  M.  J.  Sheeren  against  the  Ford 
Oraln  Oompany.  From  Jndgment  for  plain- 
tiff defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

Tolman  &  King,  of  Spokane,  for  appellant 
Oanton  ft  Hensel,  for  respondent 

J.  Ttils  is  an  action  to  recover  an 
alleged  etlpnlated  commission  on  wbeat,  pur- 
chaBed  by  the  plaintiff  for  the  defendant 
during  the  grain  season  of  1911.  The  court 
fbnnd  that  in  August  IdUt  the  plalntlfT  por- 
etaased  7,000  bushels  of  wheat  for  the  de- 
fokdant  at  an  agreed  compensation  of  $16, 
and  that  on  the  9th  day  of  September  follow- 
ing he  poxchssed  63,500  bushels  of  wheat  for 
It  at  an  agreed  commission  of  one  cent  a 
bushel,  and  a  Judgment  was  entered  in  fa- 
vor of  the  plaintiff  for  $560.  The  defendant 
prosecQtee  an  appeal.  There  is  no  coatrover- 
Cjr  oTCf  the  August  jmrchase. 

[1]  The  respondent  testified  that  he  was 
instructed  to  purchase  No.  1  blue  stem  wheat 
upon  warehouse  receipts  at  75  cents  per 
boshel  net;  that  he  purchased  28,500  bushels 
of  that  kind  and  grade  of  wheat  from  the 
WatMvlUe  UD}(m  Grain  Company  at  78  cents 
a  bushel  f.  o.  b.;  that  he  obligated  the  ap- 
pellant to  purchase  from  it  22,000  bushels  of 
the  same  kind  of  wheat  at  the  same  price, 
and  that  be  purchased  from  it  3,000  bushels 
of  Jones'  Fife  at  75  cents  per  bushel  f.  o.  b. 
He  farther  teetlSed  that  he  reported  the 
purchases  by  telephone  "at  75  cents  net  to 
the  farmer,"  that  he  did  not  report  that  he 
had  paid  78  cents  f.  o.  b.,  and  that  he  pur- 
chased the  3,000  bushels  of  Jones'  Fife  with- 
out instructions  and  upon  his  own  responsi- 
bility. The  tratlmouy  shows  that  the  ware- 
house charges  on  wheat  at  the  place  of  pur- 
chase were  1%  cents  a  bushel  ap  to  January 
1st,  and  that  the  remaining  1%  cents  was 
the  '"working  margin"  of  the  warehouse  com- 
pany in  excess  of  its  handling  charges.  A 
few  days  after  the  respondent  had  made 
these  purchases,  he  went  to  the  Spokane 
office  of  the  appellant,  submitted  his  written 
confirmations,  and  the  appellant  told  him 
that  it  would  not  accept  the  wheat  at  those 
prices,  and  directed  him  to  return  and  get 
the  price  reduced  to  the  level  of  bis  author- 
ization. The  respondent  was  unBuccessful  In 
his  efforts  to  get  a  reduction.  He  made  the 
purchases  on  the  9th  day  of  September,  and 
on  the  15th  the  appellant  through  one  of  It» 
salaried  employes,  secured  a  cancellation  of 
the  oontracts  and  accepted  the  wheat  at  77 
cents  f.  0.  b.  for  the  blue  stem  and  74  cents 
£  0.  b.  for  the  Fife. 

The  respondent  nelttier  purchased  the 
wheat  nor  reported  it  according  to  his  in- 
structions. He  first  advised  by  telephone 
that  he  could  get  the  wheat  at  75  cents  per 
bushd  net  to  the  fanner,  and  lat^  report- 


ed that  he  had  so  purchased  it  That  spirit 
of  candor  and  fairness  which  the  law  exacts 
of  an  agent  Imperatively  required  him  to 
observe  his  Instructions,  and  report  the 
truth.  His  method  of  avoidance  was  both 
unfair  and  misleading.  He  seeks  to  Justify 
his  conduct  by  saying  that  the  appellant 
knew  the  warehouse  charges.  This  may 
be  true,  but  the  straight  charges  were  only 
1%  cents  a  bushel.  It  was  the  respondent'^ 
duty  to  report  the  facts  as  they  actually 
were,  and  this  he  did  not  do.  He  was  In- 
structed to  bny  upon  warehouse  receipts  so 
that  the  appellant  could  direct  the  time  of 
shipment  He  purchased  of  the  warehouse- 
man without  a  warehouse  receipt  thus  glv- 
li^  the  seller  the  control  of  the  shipping. 
Moreover,  he  paid  75  cents  a  bushel  for  the 
Fife,  a  price,  according  to  the  testimony,  3 
cents  in  excess  of  its  ralub 

The  ai^llant  treats  the  cancellation  of 
the  old  contracts  and  the  execution  of  the 
new  oontracts  as  a  purchase.  But  we  regard 
it  more  in  the  nature  of  an  adjustment  or  a 
compromise.  The  anitellant  Is  entitled  to 
offset  Its  damage  as  gainst  the  resptnident's 
commission.  Its  damages  are,  expense  of 
settlement  $50,  2  cents  a  bushel  on  3,000 
bushels  <tf  Fife,  $60,  ^  cent  a  bushel  on 
50,500  bushels  of  blue  stem,  $262.60,  making 
In  the  aggregate  $362.50.  The  respondent 
is  entitled  to  a  commission  of  1  cent  a  bush- 
el on  60,500  bushels  of  blue  stem,  or  $006, 
commission  on  the  August  purchase,  $1S; 
total,  fS20,  less  the  appellant's  damages, 
$362.00,  leaving  a  balance  of  $157.50. 

[21  He  bought  the  Fife  wheat  on  his  own 
responsibility,  and  Is  not  entitled  to  any  com- 
mission. 

The  case  will  be  remanded,  with  directions 
to  enter  a  judgment  for  the  respondent  for 
$157.50.  The  appellant  will  recover  costs  of 

the  appeal. 

CROW,  C.  J.,  and  CHADWICK,  PARK- 
BH,  and  MOUNT,  3  J.,  concur. 


ARMSTRONG  v.  SPOKANE  ft  I.  D.  RT.  CO. 

(Supreme  Court  of  Washington.  Jan.  22, 1813.) 

L  Btbut  Bahaoads  96*>-«OoireBiBUTDBT 
NxauaBNCB— Matteb  of  Law. 

A  person  waiting  to  take  a  car  at  a  dark 
comer  on  a  street  which  was  beine  paved,  who 
knew  the  cnstom  was  to  run  cars  both  ways  on 
the  completed  side  of  Uie  street  and  that  the 
car  which  she  was  waiting  for,  and  was  looking 
at  was  standing  at  a  temporary  switch  waiting 
for  another  car  to  pass,  and  woo  was  atanding 
so  close  to  the  track  that  soch  other  car,  which 
her  companion  heard  several  blodkB  away, 
struck  her,  was  guilty  of  eontrlbotory  nesli- 
gence,  as  a  matter  of  law,  warranting  a  dls- 
misaaL 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig..  H  204-209;  Dec.  Dig.  S  08.*] 

2.  Nkouoknce  (S  186*)  —  QDEEmoNa  tob 
COXrar— "CONTBIBUTOIT  Neguobnoe." 
'Where  the  undisputed  facts  lead  the  court 
honestly  and  conscientiously  to  a  firm  convic- 
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tion  that  bat  <me  detemdiiatioii  can  be  reached 
in  tbe  minds  of  xeaion^Ie  mei^  the  dotr  fests 
upon  it  to  find  ai  to  the  qnettion  of  contnbat<H7 
□ecligence. 

[Ed.  Note.— For  other  cftBe*.  aee  Nefligence, 
Cent  Dig.  H  277-853;  Dec  Dig.  f  13§.« 

For  other  deflnltlona,  see  Words  and  Phnuei, 
TOL  2,  pp.  1640-164T ;  vol.  8,  >  7617.] 

a  New  Tbial  (|  108*)— Newlt  Dmoovokd 

EVIDENOB— PBOBABU!  EFFECT. 

Where  an  action  for  negligent  personal  in- 
Jnries  was  prt^erly  dismissed  at  the  trial  tor 
plaintiff's  contribatory  negligence,  newly  die* 
covered  evidence  tending  only  to  show  n^U- 
gence  of  defendant  was  no  groand  for  new  trial. 

[Ed.  Not&— For  otho-  cases,  see  New  Trial, 
Cent  tHc  H  226.  227 ;  Dec  Dig.  {  10&*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County ;  H.  L.  Kennan,  Judge. 

Action  by  Ada  Belle  Armstrong  against  the 
^olcane  &  Inland  Elmplre  Railway  Company. 
From  an  order  dismissing  the  actlcm,  tile 
plBlnttff  appeals.  Affirmed. 

Morrill,  Chester  it  Sknse,  of  Spokane,  for 
anwUant  Graves,  Klzer  ft  Qraves,  of  Spo- 
kane,  for  lespondent. 

M0RBI8,  X  Appellant  began  this  ac- 
tion to  recover  for  Injuries  claimed  to  have 
been  sustained  through  the  negligence  of  the 
respondent  Upon  the  trial,  the  appellant 
having  put  In  her  evldaice,  tbe  court  upon 
motion  of  respondent  sustained  a  cballenge 
to  the  soffidency  of  the  evidence,  and,  de- 
ddii^,  as  a  matter  of  law,  that  verdict  should 
be  In  respondent's  ftivor,  discharged  the  juf y 
and  dismissed  the  action. 

The  appeal  urges  error  In  this  ruling.  a:he 
record  does  not  disclose  the  reasons  for  the 
court's  ruling,  as  It  contains  neither  the  argu- 
meal  of  respective  counsel  upon  the  motion 
nor  any  comment  made  by  the  court,  but  is 
confined  In  this  particular  to  tbe  formal  en- 
try of  Judgment,  with  recitals  as  above  indi- 
cated. We  assume,  however,  from  the  briefs 
that  tbe  point  considered  was  contributory 
negligence,  and  our  discussion  will  be  con- 
fined to  that  question.  Tbe  appellant,  who 
resides  at  Spokane,  had  spent  part  of  the 
evening  of  September  23,  1912,  at  the  home 
of  a  friend,  Mrs.  McCauley.  At  about  7:30 
the  two  ladles  started  down  town  and  walked 
a  block  to  the  comer  of  Washlugton  street 
and  Augusta  avenue  to  take  a  soutb-bound 
car  on  Washington.  The  nigbt  Is  described 
as  qnite  dark.  There  were  no  street  lights 
on  Washington  within  two  blocks  of  this  cor- 
ner, and  shade  trees  obscured  the  light  one 
block  east  on  Augusta.  Washington  street 
was  being  paved  at  this  point.  Tbe  west 
half  of  tbe  street  was  evidently  finished, 
while  the  east  half  bad  only  the  loose  foun- 
dation rock  laid  thereon.  Red  lights  were  dis- 
played as  a  warning  of  the  unfinished  condi- 
tion of  tbe  street  Prior  to  the  street  be- 
ing torn  up  for  paving,  respondent  maintain- 
ed two  tracks,  the  east  track  for  north-bound 
and  the  west  tnc^  for  south-bound  cars; 


but  while  the  paving  was  being  laid.  It  had 
been  the  cuBtom  to  run  cars  in  both  direc- 
tions on  one  side  of  the  street  while  the  oth- 
er was  being  paved,  and  to  alternate  between, 
the  east  and  west  tracks  according  to  tbe 
condition  of  the  street  tiie  cars  always  run- 
ning on  the  side  of  the  street  on  whldi  tbe 
paving  had  been  completed,  and  having  fre- 
quent cross-over  switches  to  enable  them  to 
do  so.  Appellant  knew  of  this  custom,  as 
she  was  a  frequent  passenger  on  this  line, 
although  for  a  week  prior  to  the  accident 
she  had  been  n^ng  tbe  Division  street  line 
to  take  her  down  town,  and  did  not  kbow 
tbe  situation  in  this  particular  at  this  cor- 
ner. Appellant  and  Mrs.  McCauley,  reacbing 
Washington  street  crossed  over  to  the  west 
side,  looking  up  and  down  the  street  for  ap- 
proaching cars.  They  saw  one  turning  east 
into  Slnto  avraue,  three  blo<^  south,  and 
anothCT  at  Indiana  avenue,  two  blocks  north. 
Slnto  avenue  is  the  crest  of  a  hill,  and  from 
that  point  to  Indiana  avenue  Is  a  down- 
grade. As  appellant  saw  the  car  at  Indiana 
avenue,  she  spoke  to  Mrs.  McCauley,  say- 
ing, "There  is  a  car  coming,"  to  which  Mrs. 
McCauley  replied,  "That  car  Is  waiting  at  tbe 
switdi  for  another  to  come  down."  Beach- 
ing the  west  side  of  tiie  street  appellant 
took  a  position  alongside  and  apparently  quite 
near  tbe  car  track,  and  ^standing,  faclnc 
north,  centered  her  attention  upon  the  car  at 
Indiana  avenue ;  Mrs.  McCauley  standby  be- 
hind her.  She  says  she  heard  no  bell  or  oth- 
er warning  of  an  approaching  car.  During- 
the  short  time  they  so  stood,  nothing  was 
said  untn  appellant  heard  Mrs.  McCanl^ 
call  her  name,  and,  tnmli^  to  the  souUi,  was 
immediatdy  struck  In  the  face  .a  north- 
boond  car  and  knodced  to  tbe  gronnd.  Mrs. 
McCanl^  testifies  that  they  stood  thwe  m 
short  time,  perhaiw  thrM  or  four  minutes* 
when  she  heard  a  car  hell  and,  looklug  aronnd 
to  the  south,  saw  a  car  coming  north  ap- 
parently between  Slnto  and  Maxwdl  are- 
nues,  which  would  be  between  the  second  and 
third  blocks  to  tbe  south ;  that  the  car  was 
running  teat,  and  she  watched  It  as  it  came 
down,  and  as  it  an>roached  her  she  stepped 
back  and  looked  anrand  at  anwllant,  who 
Just  thw  threw  np  her  band  and  said, 
"Pshaw.**  Fearing  the  car  was  about  to 
strike  appellant  she  "made  a  grab  for  her 
and  called  her  name  to  draw  her  attention  to 
the  fact  the  car  was  coming,"  but  before  she 
could  reach  appellant  the  car  struck  her. 
This  is,  we  think,  all  the  testimony  In  the 
case  that  Is  material  upon  the  question  of 
contributory  negligence. 

[1  ]  It  is  apparent  that  appellant  with  ber 
attention  riveted  upon  tbe  car  at  Indiana 
avenue,  and  Impatiently  awaiting  Its  arrlvaU 
was  wholly  oblivious  of  her  snrronndlnga. 
The  t&ct  that  the  Indiana  avenue  car  was  not 
approaching,  coupled  with  Mrs,  McCauley'a 
remark  that  It  was  waiting  at  the  switch 
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for  another  car  to  come  down,  the  red  algnal 
lights  Indicating  an  nncompleted  condition  of 
the  street  at  that  point,  her  knowledge  of 
what  that  uncompleted  condition  meant,  and 
that,  while  It  existed,  both  north  and  south 
bound  cars  ran  on  one  track,  and  that  track 
the  one  on  the  finished  aide  of  the  street,  the 
dark  night,  with  Its  lack  of  light,  all  these 
tactB  would.  It  seems  to  us,  Indicate  to  any 
person  of  ordinary  prudence  that  some  atten- 
tion must  be  taken  of  them  as  Indicating  an 
unusual  situation  that  required  at  least  ordi- 
nary care;  and  that,  under  such  clrcumstanc- 
es.  It  was  not  ordinary  care,  nor  the  act  of 
a  woman  of  ordinary  prudence,  to  stand  upon 
or  80  dose  to  a  street  car  track  as  to  be 
struck  a  passing  car.  Her  remark  to 
Uc&  McCanley  Just  before  she  was  struck, 
and  her  gesture  when  she  threw  up  her 
hand  and  said  "Pshaw,"  indicated  her  im- 
patience at  the  delay  of  the  car  at  Indiana 
arenne.  What  was  the  cause  of  the  delay? 
Urs.  McCauley  had  told  her  in  response  to 
her  suggestion  of  a  coming  car  when  they 
first  observed  it  She  had  been  told  that  the 
car  was  on  the  switch  waiting  for  another 
car  to  come  down  from  the  south.  With  two 
tracks  there  would  be  no  necessity  for  such  a 
wait,  but  with  one  there  was,  and  she  knew 
why,  although  she  says  slie  did  not  know  it 
that  nig^t;  meaning,  we  take  it,  that  it  did 
not  oocor  to  her  or  tiiat  die  forgot  It  She 
was  on  Uie  completed  aide  of  tiie  street,  and, 
although  she  had  not  been  on  this  line  for  a 
week,  her  prerloua  experience  as  a  passenger 
bad  taught  her  Uiat  the  track  on  the  com- 
peted side  of  the  street  was  the  one  used  by 
cars  going  In  both  directions.  She  says  she 
beard  so  car  approaching,  nor  any  indication 
of  Ite  approach ;  but  liow  can  we  escape  the 
oonchulon  that,  If  she  did  not,  It  was  only 
because  she  was  oblivions  of  everything  ex- 
cept the  Indiana  car  and  her  strong  desire 
for  its  coming?  Mrs.  BfcOauley,  standing 
Just  behind  her,  beard  a  bell  and,  tomliv, 
saw  the  car  that  struck  bar  between  two  and 
three  blocks  away,  and  watched  it  as  It 
came  down  tbe  gnde.  We  know,  therefore, 
that  there  was  a  signal  of  danger  soffldent 
to  engage  BCrs.  McGavIey's  attentlos  and  en- 
able her  to  take  a  position  of  safO^.  True, 
Mrs.  McCauiey  says  she  does  not  know  wheth- 
er It  was  a  bdl  on  this  car  that  she  heard  or 
not.  Whaterer  it  was  or  wherever  it  was,  it 
aerred  the  purpose  of  conveying  information 
to  her  that  a  car  was  approaching.  Had 
appellant  been  as  alert  as  Mrs.  McCanley,  it 
would  have  served  the  same  purpose  to  her 
and  prevented  her  Injury.  What  was  the 
difference  In  the  attitude  of  these  two  wo- 
men? It  seems  to  us  the  answer  Is  the  dif- 
ference between  a  woman  of  ordinary  pru- 
dence, exercising  ordinary  care  for  her  safety 
and  thus  enabled  to  prevent  injury,  and  one 
who  overlooks  every  present  fact  calculated 
to  draw  her  attention  to  her  surroundings, 
and,  ^tppftii**!  1^  her  Impatimt  desire  fen  the 


quick  approach  of  her  car,  forgets  every- 
thing but  that  desire.  She  says  ibe  beard 

no  warning  bell. 

We  will  overlook  the  teatlmony  of  Mrs. 
McCauley  and,  using  only  the  facts  that  can- 
not be  disputed,  we  know  that  a  heavy  mod- 
em street  car  running  at  16  or  more  miles 
an  hour  In  an  outlying  district  of  the  city, 
no  traffic  upon  the  streets,  no  Interfering 
noises,  will  make  some  noise  as  it  approaches, 
and  that  its  lights,  exterior  and  interior, 
will  convey  some  evidence  of  Its  approach  to 
those  wlio  are  on  the  lookout  for  It  We 
have  said  "at  15  or  more  miles  an  hour"  be- 
cause the  evidence  fixes  the  speed  of  the 
car  as  "very  fast."  without  attempting  to 
approximate  its  speed,  and,  as  the  city  ordi- 
nance permits  a  speed  of  16  miles  per  hour 
in  that  section  of  the  city,  we  think  it  can 
be  safely  assumed,  under  the  testimony,  that 
the  car  was  running  at  least  16  miles  an 
hour.  One  of  two  conclustons  la  irrefutaUe ; 
the  appellant  was  either  standing  so  close 
to  the  track  that  a  car  could  not  pass  hw 
with  safety,  or,  attracted  by  Mrs.  McCauley 
calling  her  name,  she  In  turning  inclined  her 
head  and  the  upper  portion  of  her  body  to- 
wards the  track.  The  fender  of  the  car  evi- 
dently passed  her,  and,  as  she  received  the 
blow  "about  the  center  of  the  top  of  the 
foreh^d"  and  on  the  right  arm  and  shoulder, 
It  is.  we  think,  the  more  evidoit  condoslon 
that  in  turning  toward  Mrs.  McCauley,  she 
protruded  her  head  and  right  slionlder  be- 
yond her  body  and  Into  tbe  passageway  of 
the  car.  One  of  these  situations  is  tbe  true 
one;  wblcfa  (me  Is  InunateriaL  Her  act  was 
a  proximate  cause  of  ber  injury. 

The  law  of  otmtcibntoiy  negligmoe  Is  so  wi^ 
established  and  has  been  written  in  so  many 
Ittiases  that  nothing  new  can  be  now  added. 
AU  tbat  any  discussion  can  do  Is  to  assert 
the  principles  which  establish  it  and  these 
I>rinclples  are  so  well  known  and  understood 
ttiat  there  is  Uttle  room  for  diseosslffli  left 
The  tacts  must  decide.  As  was  said  in  Keefe 
V.  Seattle  Electric  Co.,  05  Wash.  448, 101  Fac. 
774,  "The  tects  declare  the  law  In  such  cas- 
es." The  basic  principle  of  all  the  cases  is. 
Was  the  injured  perstm  at  the  time  of  the 
injury  exerdsii^  such  care  for  personal  safe- 
ty as  a  person  of  ordinary  care  and  prudence 
would  exercise  under  like  drcnmstanoes ;  and, 
if  not  was  such  lack  of  care  a  proximate 
cause  of  the  injury?  As  the  question  is  an- 
swered, contributory  negllgoice  is  or  is  not 
established.  It  does  not  seem  to  us  that, 
employing  the  test  used  in  answering  this 
question  as  a  matter  of  law,  the  minds  of 
reasonable  men  can  dlfTer  in  arriving  at 
the  conclusion  that  appellant  was  not  exer- 
cising the  required  degree  of  care,  and  that 
her  lack  of  It  was  a  proximate  cause  of  her 
Injury.  We  accept  appellant's  citation  from 
Blehmond  v.  Tacoma  B.  ft  Power  Co.,  67 
Wash.  444, 122  Pac.  351,  that:  "When  a  court 
decides,  as  a  matter  of  law,  tbat  an  Injured 
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plaintiff  is  prednded  from  recovering  dam- 
ages for  his  Injury,  because  of  his  own  negll- 
gence  contributing  thereto,  the  court  Is  In 
effect  deciding  that  facts  have  been  affirma- 
tively proven  which  conclusively  show,  as 
a  matter  of  law,  such  contributory  n^llgeuce." 
To  our  minds  such  facts  as  we  have  recited 
do  so  "conclusively  show,  as  a  matter  of 
law,  such  contributory  negligence." 

[2]  Much  as  courts  would  like  to  cast  the 
whole  burden  of  finding  contributory  negli- 
gence upon  the  Jury,  there  are  cases  In  which 
that  duty  must  be  accepted  and  the  court 
must  pass  upon  undisputed  facts,  when  Its 
honest  judgment,  conscientiously  expressed, 
leads  to  a  firm  conviction  that  but  one  de- 
termination can  be  reached  In  the  minds  of 
reasonable  mm.  Oounsel  for  appellant  seekB 
to  avoid  the  legal  force  of  appellant's  knowl- 
edge of  the  condition  of  the  street,  and  that 
the  cars  In  both  directions  ran  on  one  track, 
along  the  side  of  the  street  upon  which  the 
paving  bad  been  finished,  by  referring  to  ap- 
pellant's testimony  that  she  "did  not  know  it 
that  night,"  arguing  that  this  brings  her 
within  the  mie  laid  down  in  Passage  v.  Stlm- 
son  Mill  Od^  62  Wash.  681, 101  Pac.  239,  and 
other  cases,  that  momentary  forgetfulness  of 
known  dangers  does  not  necessarUy  bar  re- 
covery by  an  Injured  servant.  Such  rule, 
admitting  its  value  in  a  proper  case,  has  no 
appUcatUm  here.  As  KppUeA  In  the  Passage 
Case^  It  refers  to  the  relation  of  master  and 
senrant  A  better  case  In  aui^Knt  of  this  con- 
tention would  be  Jordan  v.  Seattle,  26  Wash. 
61,  66  Pac.  114,  not  cited  by  counsel,  where 
It  was  held  that  knowledge  of  a  defective 
sidewalk  would  not  in  law  preclude  a  recov- 
ery, whore  it  aiqwared  that  the  night  was  so 
dark  the  defWt  oould  not  be  aeesi  and  the  in- 
jured person  was  using  precanUons  to  avoid 
it  That  case,  however,  and  those  whiai  it 
follows,  dUter  from  this  from  the  fact  that, 
while  knowing  the  dang^,  the  injured  per- 
son was  using  precautions  to  escape  It.  Here 
the  appellant  was  making  no  use  of  her 
knowledge  nor  attempting  In  any  way  to 
have  it  contribute  to  her  safety.  Had  her 
gmeral  knowledge  of  the  situation  not  oc- 
curred to  her,  the  red  lanterns  upon  the 
street,  the  car  at  Indiana  aveuue  waiting, 
as  she  was  Informed  by  her  companion,  for 
another  car  to  come  down,  would  recall  to  a 
person  of  ordinary  prudence  the  fact  that 
this  car,  following  the  custom  she  well  knew, 
would  not  proceed  until  another  car  came 
down  upon  the  same  track. 

Appellant  cites  Beeeher  t.  Long  Island  H. 
Co.,  161  N.  T.  222,  55  N.  E.  899.  We  can  see 
no  similarity  between  that  case  and  this. 
There  the  evidence  was  such  that  the  Jury 
were  justified  In  finding  the  railroad  com- 
pany had  adopted  a  certain  custom  of  start- 
ing its  trains,  and  had  continued  It  so  long 
as  to  constitute  an  invitation  to  passengers 
to  do  the  very  thing  the  plaintiff  was  doing 


at  the  time  of  the  injury,  and  the  fact  is 
pointed  out  as  sustaining  the  judgment. 
North  Chicago  St  Ry.  Co.  v.  Irwin,  202  III. 
305,  66  N.  EL  1077,  Is  also  relied  upon.  In 
that  case  tbe  acdd^t  baH)ened  while  the 
deceased  was  riding  a  bicyde  In  the  space 
between  the  car  tracks.  He  was  traveling 
north,  and  the  evidence  tended  to  show  that 
hearing  the  approaching  car,  he  ran  on  to 
the  west  track  wbldi  was  the  track  custom- 
arily taken  by  sooth-bound  cars,  and  which 
wQuld  have  afforded  him  a  safe  passageway 
had  the  car  be^  traveling  north  upon  the 
east  track,  as  he  had  reason  to  believe  It 
was.  It  appeared,  however,  that  the  car 
which  killed  the  deceased  was  one  of  two 
cars  that  each  nl^t  were  sent  to  the  car 
barn  over  the  weet  or  south-bound  track. 
There  was  no  evidence  that  deceased  knew 
that  these  two  cars  customarily  went  north 
on  the  west  track.  These  Acts  are  glvm 
great  prominence  by  the  court  in  Its  opinion. 
The  distinction  between  that  case  and  thia 
will  be  readily  seen.  There,  then  was  no 
evidence  of  knowledge  that  the  car  was  pro- 
ceeding upon  the  west  track.  Here  the  ap- 
pellant  admits  she  had  known  such  fact  for 
a  long  time,  but  attempts  to  excuse  such 
knowledge  by  inferring  that  she  did  not 
think  of  it  that  Digbt,  and  had  not  observed 
tbe  custom  at  this  particular  point  Her 
knowledge,  however,  embraced  this  costCHn. 
wherever  made  necessary  by  tbe  ccmdltion 
of  the  street  aa  to  wtaidi  side  was  conqrieted 
and  whi<di  uncompleted ;  and  that  knowledge 
did,  by  reason  of  the  slgnlflcant  facts,  cover 
this  particular  point.  It  therefore  seems  to 
us  that  tbe  court  below  was  justified  in  its 
ruling,  and  the  same  Is  sustained. 

[S]  Some  complaint  is  made  that  a  new 
trial  should  have  been  granted  upon  newly 
discovered  evidence.  This  evidence  all  wait 
to  the  n^Ugrace  of  the  respondent  and  is 
not  material  upon  tbe  question  ot  contrfbo- 
tory  negligence,  and  h^ice  upon  that  decisive 
point  It  was  not  orror  to  rttie  against  the 
new  triaL 

The  judgment  Is  affirmed. 

MOUNT,  BLLIS,  rULLKBTON,  and 
MAIN,  JJ.,  concur. 


BOBINSON  MFG.  GO.  v.  BOADIiET  et  al. 
(Supreme  Court  of  Washington.  Jan.  22, 1913.) 
1.  Municipal  GoBPOBATions  Q  347*)— Pub- 
lic WoBK  —  Svamss  on  Oomtsaciob's 

Bond— NoncE. 

A  materialman's  letters,  which  merely  noti- 
fied the  treasurer  of  a  public  library  board  ol 
a  bill  due  for  material  furnished  the  contractor 
for  a  public  library  building,  was  not  a  sufficient 
notice  to  comply  with  Rem.  &  BaL  Code.  (  1161, 
providing  that  no  right  of  action  for  material 
nimiahed  upon  a  public  work  shall  accrue 
against  the  contractor's  bond,  unless  a  written 
notice  that  tbe  material  has  been  so  fumiahed, 
and  that  a  claim  is  made  against  tbe  bond  for 
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the  ftmonnt  da«,  iball  be  filed  within  30  days 
with  the  board  acting  for  the  niuniclpality. 

[E!d.  Mote.— For  other  cases,  see  Municipal 
C^^rationB.  Cent.  Dig.  fS  876,  877;  Dec.  Dig. 

2.  PUKCZPAL  AND  STJUTT  (S  123*)— NOTICE 
<nr  DEFAUI.T— SuinOIENOT. 

Actual  notice  of  tiie  principal's  default  to 
only  three  of  the  eight  soredes  on  a  bond  is  not 
landing  on  the  other  five. 

[Ed.  Note^For  other  cases,  ne  Ptindpal  and 
S^Y'  ^  IS  8<Mr4U;.  Dec.  %  I 

3.  MumOIPAI.  OOBPOKATIOHB  Q  847*)— I^B* 
UO    WOKK  —  SUBEnES    OH  GONTBAOXOB'B 

BoHD— Notice. 

Actual  notice  to  sureties  that  a  material- 
man's bill  for  material  famished  a  contractor 
for  a  public  Ubrazj  building  was  onpaid  was 
not  nijltdait  notice  to  comply  with  Bem.  & 
BaL  Code,  g  1061,  requiring  written  notice  to 
the  monicipal  board  of  the  material  famished 
and  amount  due,  and  of  an  intention  to  look  to 
the  bond  Coi  reimbarsement 

VBA.  Note.— For  other  cases,  see  Mnnli^al 
C^^atlons,  Cent  Dig.  11  876.  877;  Dec.  Dig. 

Department  2.  Appeal  from  Superior  Court, 
Skagit  County;  Geo.  A.  Joiner,  Judge. 

Action  by  the  Robinson  Manufacturing 
Company  against  B.  Lee  Bradley  and  oth- 
ers. From  a  Judgment  for  ^intlif,  defend- 
ants appeaL  Reversed. 

Thomas  Smith,  of  Mt  Vernon,  for  appel- 
lants. Cool^  ft  Horan  and  R.  MolTlhill,  all 
of  Erarett,  for  rei^ndent. 

MORRIS,  J.  Action  against  the  sureties 
npon  the  bond  of  tbe  contractor  for  the  con- 
stmctlon  of  a  public  library  building  at  Ana- 
cortes.  The  sureties  sought  to  erade  lia- 
blU^  because  of  the  f&tlure  of  respondrait  to 
giro  such  notice  as  Is  required  under  section 
llOL,  Rem.  ft  Bal.  Code.  Findings  and  judg- 
ment  went  against  the  sureties^  and  they 
bare  appealed. 

Tbe  only  question  to  be  considered  la 
sufficiency  of  the  notice.  The  section  refer- 
red to  proTldes  that  no  right  of  action  shall 
accrue  upon  bonds  of  tbls  character,  unless 
within  80  days  after  the  completion  of  the 
work  tbe  per8<Hi  claiming  such  right  of  ac^ 
tlon  e3m.ll  file  with  the  board  acting  for  the 
municipality  a  notice,  in  writing,  to  tbe  ef- 
fect that  labor  ta  material  has  been  famish- 
ed upon  such  puUic  work,  and  that  a  claim 
Is  made  against  the  bond  for  the  amount 
due.  Ttw  oMDoplalnt  sought  to  bring  Uie  re- 
spondent wlUiln  the  terms  of  tfala  statute 
bj  setting  forth  two  letters  written  by  re- 
spondent to  the  treasurer  of  the  library 
board.  The  first  of  these  letters  ts  as  fol- 
lows: '*Bverett,  Wash.  March  12, 1910.  Mrs. 
George  B.  Smith,  Treas.  Library  Board., 
Aaaeortes,  WariL— Dear  Madam:  Tour  favor 
of  Mareh  11th  has  been  received  with  Inclos- 
ed as  stated  and  bare  passed  amount  to  tbe 
credit  of  A.  M.  IMlling  on  account  of  library. 
Indosed  herewith  we  hand  you  statement 
»bowliiff  balance  due  of  $1,008.20.  We  trust 


that  yon  will  favor  us  with  an  early  remit- 
tance covering  tbls  amount  as  same  is  now 
due.  Yours  truly,  RobinBon  Manufacturing 
Co.,  by  C.  D.  Fratt,  SeCy."  To  this  letter 
Mrs.  Smith  replied,  claiming  an  error  in  ar- 
riving at  the  balance  due,  upon  tbe  receipt 
of  which  respondent  mailed  Its  second  let- 
ter, which  ts  as  follows:  "Everett,  Wash. 
AprU  8,  1010.  Mrs.  George  B.  Smith,  Treas. 
Library  Board,  Anacortes,  Wash. — Dear  Mad- 
am: Tour  favor  of  April  6th  baa  been  re- 
ceived. The  statem^it  as  contained  in  your 
letter  of  March  14th  showing  Iialance  of 
$858.50  on  that  account,  is  correct,  and  if 
you  will  s^d  us  that  amount  less  freight 
expense  bills  we  will  band  you  a  receipt  for 
the  amount  Thanking  yon  for  a  prompt  re- 
sponse, we  are,  yours  truly,  Robinson  Manu- 
facturing Company,  by  C.  D.  Fratt,  Sec'y." 
At  the  trial  respondent  was  permitted  to 
amend  Its  complaint  by  adding  that,  subse- 
quent to  the  furnishing  of  the  material,  the 
library  board  held  a  meeting  with  the  sure- 
ties, at  which  a  representative  of  respond- 
ent was  present,  and  that  at  this  meeting 
the  sureties  were  informed  of  tbe  contrac- 
tor's default,  and  received  actual  notice  of 
the  fact  that  reqwndiraif  s  bill  was  then  dnti 
and  unpaid. 

We  have  htid  that  tbe  giving  of  this  stat* 
utory  notice  is  a  condition  precedent  to  any 
action  upon  the  contractor's  bond.  Hu^ins 
V.  Sutherland,  89  Wash.  552,  82  Pac.  112; 
Crane  Co.  v.  ^tna  Indemnity  Co.,  4S  Wash. 
51^  86  Pae  840.  It  has  also  been  said  that, 
since  the  primary  purpose  of  the  statute  is 
notice.  It  is  not  required  that  the  statute  be 
strictly  complied  with,  but  that  any  form  of 
notice,  which  Informs  the  municipality  and 
the  sureties  that  unpaid  bills  are  due,  and 
which  does  not  mislead  either  the  munici- 
pality or  the  sureties  to  their  Injury,  Is  suf- 
ficient Strandell  v.  Moran,  40  Wash.  583, 
96  Pac.  1106;  Cascade  Lumber  Co.  v.  Mtmt 
Indenmlty  Co.,  66  Wash.  608,  106  Pac.  158. 
This  language,  before  It  is  accepted  as  an- 
thorltative,  must  be  read  in  connection  with 
tbe  ftuns  to  which  It  was  apidled.  In  doing 
so  it  wUl  be  seen  that  in  the  Strand^  Case 
notice  was  actually  filed  with  the  munici- 
pality that  a  claim  was  made  agaimA  the 
bond  and  the  sureties  therein  named;  the 
only  objection  being  that  Fre^  Strand^, 
the  <damant,  was  doing  Inulnesa  as  "A. 
Strandell,  Agoat,"  and  the  notice  was  signed 
"Andrew  Strandell,"  ^tbont  adding  the 
word  "agent"  This  signature,  under  the 
fttets,  was  held  sufllciait  In  the  Cascade 
Lumber  Company  Case  notice  was  also  giv- 
en to  both  the  municipality  and  tiie  surety. 
The 'notice  failed  to  state  that  a  claim  was 
made  agalzut  the  bond.  In  discussing  this 
ptrint  It  was  said:  "But  they  [notices]  do  say 
that  the  daimant  lias  a  bill  against  the  high 
school  building  for  matraials  furnished  to 
the  builders  to  be  used  in  the  building,  and 
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tiie  amomit  thereof.  The  notices  were  ad- 
dressed to  the  surety  company,  and  served 
upon  it  These  notices  were  the  substance 
of  the  notice  provided  for  by  the  statute. 
When  It  was  addressed  to  and  served  upon 
the  surety,  that  company  must  have  known 
that  the  notice  was  given  to  them  sol^y  by 
reason  of  the  bond,  and  that  the  claimant 
meant  thereby  to  claim  against  the  bond." 
Tested  by  this  language,  it  cannot  be  sa^d 
that  either  one  of  these  letters,  or  both  of 
them  combined,  compiled  with,  or  attempted 
to  comply  with,  the  substance  of  the  statu- 
tory notice.  The  utmost  that  can  be  claim- 
ed for  them  is  that  they  inform  the  library 
board  of  the  balance  due  from  the  contrac- 
tor. There  Is  no  attempt  to  file  a  daim 
against  either  the  building  or  the  bond.  The 
purpose  1b  apparent  to  request  an  early  pay- 
ment of  the  balance  claimed  from  the  li- 
brary board,  without  any  reference  to  the 
bond  or  the  obligations  of  the  sureties  there- 
under. Respondent  had  In  mind  nothing 
more  than  the  usual  correspondence  accom- 
panying a  bill  for  an  unpaid  balance.  The 
letters  contain  no  recognition  of  any  statu- 
tory requirement,  nor  any  attempt  to '  com- 
ply therewith.  To  hold  these  letters  suffl- 
dent  as  a  notice  would  be  to  say  that,  when- 
ever any  creditor  of  a  contractor  upon  pub- 
lic buildings  writes  a  letter  notifying  the 
municipality  of  the  amount  due  him  for  la- 
bor or  materials  furnished  in  the  construc- 
tion of  such  a  building,  a  liability  can,  be- 
cause thereof  be  enforced  against  the  sure- 
ties upon  the  contractor's  bond.  The  stat- 
ute requires  something  more  than  this;  and 
it  cannot  be  held  that  its  requirements  have 
been  substantially  met,  conceding  that  to  be 
all  that  Is  required,  until  there  has  been 
an  attempt  in  some  form  to  recognize  the 
demand  of  the.  statute,  and  to  obtain  rights 
thereunder,  which  otherwise  would  not  ex- 
ist. We  therefore  hold  that  these  letters 
cannot  avail  respondent  as  a  compliance  with 
our  statute. 

It,  1]  The  next  question  Is,  Was  the  meet- 
ing notice?'  The  record  discloses  that  four 
stureties,  with  their  wives,  signed  the  bond. 
Three  of  these  sureties  only  were  present 
at  this  meeting,  and  none  of  the  wives.  Un- 
der these  circumstances  It  surely  could  not 
be,  as  found  by  the  lower  court,  that  all  four 
of  the  sureties,  with  their  wives,  were  liable. 
If  this  meeting  Is  to  be  given  the  same  ef- 
fect as  the  statutory  notice.  It  could  bind 
only  those  present.  But  it  does  not  seem 
to  ns  It  can  be  held  that  this  meeting  can 
take  the  place  of  notice.  The  utmost  that 
could  be  claimed  for  this  meeting  is  that  the 
sureties  presmt  received  actual  notice  that 
respondoifB  bill  for  materials  famished  had 
not  been  paid.  The  statute  requires  more 
than  actual  notice  of  an  unpaid  bUl.  It  re- 
quires the  creditor  rtiall  do  something  that 
shall  ^galty  to  the  surety  hlg  purpose  to 


look  to  the  bond  fbr  reimbursement  We 
hare  many  statutes  requiring  the  giving  of 
notice  before  materialmen  can  enforce  a  lia- 
bility against  one  vrlth  whom  he  has  had  no 
contractual  relations,  such  as  the  sending  of 
duplicate  statements  of  account  of  materials 
furnished  before  a  liability  can  be  mforced 
against  the  owner  of  any  building  for  ma- 
terials furnished  for  Its  construction.  We 
apprehend  that  a  materialman  could  not  ex- 
cuse himself  for  failing  to  send  these  dupli- 
cate statements  by  saying  the  owner  had 
knowledge  that  the  material  had  been  fur- 
nished; that  it  had  not  been  paid  for;  and 
that  a  claim  would  be  made  against  him 
for  payment  The  Legislature  has  a  right  to 
say  under  what  circumstances  a  primary  lia- 
bility shall  be  extended;  and  when  it  bas 
so  said  the  liability  cannot  be  oiforced,  un- 
less there  is  at  least  a  substantial  compli- 
ance with  its  exactions.  The  statute  in  cas- 
es of  this  character  becomes  a  part  of  the 
bond;  and  It  la  just  as  essential  that  there 
be  substantial  adherence  to  its  requirements 
as  that  there  should  be  a  default  In  the  ob- 
ligations of  the  bond.  We  therefore  hold 
that  actual  notice  cannot  take  the  place  of 
this  written,  statutory  notice,  and  that  no 
liability  can  be  enforced  against  sureties  un- 
der a  bond  of  this  character,  without  some 
form  of  written  notice  which  shall  substan- 
tially conform  to  the  requirement  of  the  stat- 
ute. It  Is  generally  held  that,  where  no- 
tice is  required  in  a  legal  proceeding,  espe- 
cialiy  where,  as  a  condition  precedent  there 
Is  some  statutory  requirement  for  filing  no- 
tice, this  means  written  notice.  Pearson  v. 
Lovejoy,  53  Barb.  (N.  Y.)  407;  Foley  v.  May- 
or,  1  App.  Dlv.  686,  37  N.  Y.  Supp.  465;  State 
ex  rel.  Bums  v.  Supervisors,  34  Wis.  169. 
Not  finding  any  such  notice  in  thla  caae^ 
we  can  fix  no  llaUllty  upon  these  mietlea» 
and  the  Judgment  Is  reversed. 

MOUNT,  C.  J.,  and  FULLERTON,  EI> 
LIS,  and  MAIN,  33 n  concur. 


STATE  ex  reL  FUOITA      UILROT,  City 

Votice  Judge. 
(Supreme  Court  of  Waabmgton.   Jan.  21,  1813.) 

1.  CouBTs  (i  42«)— Cbbation— CoNsnrnTioH- 
ALixr  or  Statutes. 

Under  Const  art  4,  I  1,  vesting  the  jodi* 
cial  power  in  a  Supr^e  Court,  superior  courts 
justices'  coarts,  and  such  inferior  courts  as  the 
Legislature  may  provide,  and  section  12  requir- 
ing the  Legislature  to  prescribe  the  powers  of 
inferior  courts,  the  only  limitation  upon  the 
Legislature  in  creating  the  inferior  courts  is 
that  tbey  shall  in  fact  and  law  be  inferior 
courts. 

[Bd.  Note.— For  other  eases,  see  Courts,  Cent 
DiiB.  H  ie»-170.  181-188;  Dec.  Dig.  S^*] 

2.  OOUBTS  (I  42*)— CRBATION— CoSSTITDTIOIf- 

ALiTY  OF  Statutes. 

The  Legislature  bad  power  under  Const 
art  4, 1 12,  authorising  it  to  presoibe  tbe  juris- 
diction and  powers  of  Inferior  courts,  to  estab- 
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liat  polio*  ooarts  in  wcoDd-clam  citiet  «■  In- 
ferior courts,  and  give  them  Jurl«llcti(Hi  of  tha 
crime  of  petit  larceny  coDimitted  within  the  city 
limita. 

[Ed.  Note.— For  other  casefl,  see  Courts,  Cent. 
DiiE.  H  16^-170,  lSl-183 ;  Dee.  Dit- 1  42.*] 

&  Obimihai.  Law  (|  84*)— Jubudiotioh  — 
OaiuiNAL  Casks. 

Since  B«m.  &  BaL  Code,  1  7667,  erpreMly 
prei  police  courts  jurisdiction  of  the  cnme  <h 
petit  MTceny,  a  snboequent  change  of  penalty 
br  statute  does  not  oust  that  court  of  jurisdie- 
tfon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  116-124 ;  Dec  Dig.  |  84.*] 

4.  STATUm  a  120*)— TITLB8— SCOFB. 

Lam  18^-fN>.  a  7,  is  entitled  "An  act 
to  provide  for  the  organitttlon  *  *  *  and 
foTeniinent  of  municipal  corporations,"  and  sec- 
tioD  91!  (Rem.  &  Bal.  Code,  |  7666)  establishes 
p<dice  courts  for  second-deas  cities,  and  section 
93  (Bern.  &  BaL  Code,  |  7667)  glTes  such  courts 
jurisdiction  of  petit  larceny  committed  within 
the  city,  and  all  misdemeanors  punishable  by 
floe  or  imprisonment.  Held,  that  the  provision 
giTing  pohce  courts  jurisdiction  of  petit  larceny 
was  not  broader  than  the  title  of  the  act  on  the 

Sound  that  the  act  included  olCenses  against 
e  state,  while  the  title  merely  xeferred  to  gor- 
enuneat  of  mnnicipalltiea. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  168-172;  DacT^  i  m*] 

6.  JcBT  <S  38*)— RxoHT  TO  Jmr  Tbial. 

The  summoning  of  a  Jury  for  service  In  a 

Cilice  court  "from  the  body  of  your  city"  vio- 
ted  Const,  art  1,  (  22,  guaranteeing  a  trial  by 
u  impartial  Juijr  in  the  county  oi  tSe  venue. 

[Ed.  Note.-^or  other  cases,  aea  Jury,  Omfc 
Dig.  U  226-232 ;  Dec.  Dig.  i  38.*] 

Department  L  Appeal  from  Superior 
Court,  Yakima  County ;  B.  B.  Preble,  Judge. 

Certiorari  proceedings  by  the  State  of 
Washington,  on  the  relation  of  Gentlo  Fugi- 
ta,  against  B.  B.  Mllroy,  as  police  judge  of 
the  dty  of  North  YaUma.  From  a  judgment 
dlamlssing  the  writ,  relator  appals.  Be- 
rersed,  wltb  directions  to  sustain  writ 

Floyd  Hatfield  and  H.  J.  Snlvely,  both  of 
Korth  YalElma,  for  appellant  Gny  6.  Sba- 
nuite,  of  North  YaUma,  for  respondent 

GOSB,  J.  This  Is  an  appeal  from  a  judg- 
meat  entered  by  the  superior  conrt  of  Yaki- 
ma county,  dismissing  a  writ  of  certiorari. 
The  writ  was  sued  out  by  the  appellant,  and 
directed  to  the  police  judge  of  the  dty  of 
Korth  Yakima  to  review  a  judgment  of  the 
police  conrt  of  that  city.  It  was  based  up- 
on the  following  facts:  On  the  2lBt  day  of 
Deconber,  1911,  a  complaint  was  filed  In 
the  ptdloe  court  of  the  dty  of  North  Yaki- 
ma, wherein  the  state  was  the  plalntUT  and 
the  aniellant  the  defendant,  charging  the 
appelant  with  having  committed  the  crime 
of  petit  larceny  on  the  17th  day  ot  Decem- 
ber. 1911,  **wlthin  the  corporate  limits  of 
the  dty  of  North  Yakima."  The  appellant 
was  aneated,  appeared  in  conrt  In  person 
and  1^  counsel,  and  demanded  a  jury  of  12 
Ptfanu  to  try  the  cause.  The  police  judge 
thereafter  issued  a  special  venire  directed 
to  the  chief  of  police  or  any  policeman  of 
the  dty  of  North  YaUma,  commanding  him 


to  summon  "sixteen  good  and  lawful  men" 
"from  the  body  of  your  dty,"  to  be  and  ap- 
pear In  the  police  court  of  said  dty  upon  a 
day  fixed  to  act  as  trial  Jurors  in  the  case. 
Upon  the  return  of  the  venire,  a  jury  was 
impaneled  and  the  cause  was  tried,  resulting 
in  a  verdict  of  guilty.  A  judgment  was 
thereafter  entered  upon  the  verdict  The  ap> 
pellant  made  timely  objection  to  the  jurlsdlc- 
tloa  of  the  court  He  also  entered  an  objec- 
tion to  the  Jury  impanded,  on  the  ground 
that  there  was  no  authority  for  such  a  jury 
or  for  the  venire,  that  the  jurors  were  not 
selected  from  the  proper  body  of  dtizens  or 
taxpayers,  and  that  the  officer  who  served 
the  venire  acted  without  legal  authority. 

The  points  specially  pressed  here  are  (1) 
that  the  police  court  of  the  dty  of  North 
Yakima  was  without  jnrlsdlctlon  of  the  per- 
son of  the  appellant  or  of  the  crime  charged; 
and  (2)  that  the  jury  was  selected  and  im- 
paneled without  authority  of  law.  The  dty 
of  North  Yakima,  theretofore  a  city  of  the 
second  class,  had  adopted  a  commission  form 
of  government  under  the  provisions  of  Laws 
1911,  p.  621,  at  the  time  the  crime  was 
charged  to  have  been  committed.  A  consid- 
eration of  these  questions  reqnires  a  refer- 
ence to  the  Constltntlon  and  the  statutes. 
The  provisions  of  the  Constltntlon  applica- 
ble to  the  first  contention  are  as  follows: 
"The  judicial  power  of  the  state  shall  be 
vested  in  a  Supreme  Court,  anperior  courts, 
justices  of  the  pence,  and  such  infarior 
courts  as  the  Legislature  may  provide."  Ar- 
ticle 4,  I  1.  "The  Legislature  shall  pre- 
scribe by  law  the  Jurisdiction  and  iwwers 
of  any  of  the  inferior  courts  which  may  be 
established  in  pursnance  of  this  Constitu- 
tion." Article  4,  S  12.  On  March  27,  1890 
(Laws  of  1889-90,  p.  131),  the  Legislature 
passed  an  act  entitled:  "An  act  providing  for 
the  oi^anlzatlon,  classification,  laicorpora- 
tion  and  government  of  municipal  corpora- 
tions, and  declaring  an  emergency."  This 
act,  by  section  92  (B«m.  A  BaL  Code,  I  766^, 
established  a  police  court  for  cities  of  the 
second  class.  Section  93  (Bern.  &  Bal.  Code, 
i  7667)  provides,  among  other  things,  that 
the  police  court  of  such  dty  shall  have  ju- 
risdiction of  "petit  larceny"  "committed 
within  such  dty."  and  certain  other  enumer- 
ated ofTenses,  "and  all  misdemeanors  pun- 
ishable by  fine  not  exceeding  $500,  or  by  Im- 
prisonment not  exceeding  six  months  or  by 
both  such  fine  and  imprisonment"  This  sec- 
tion provides  further:  "10.  The  police  court 
shall  have  exclusive  jnrlsdlctlon  of  all  pn>- 
ceedinga  mentioned  In  this  section,  and  no 
justice  of  the  peace  In  such  dty  shall  have 
power  to  try  and  dedde  any  cases  of  the 
class  mentioned  in  said  section."  Section 
94  (Bern.  &  Bal.  Code.  |  76S8),  provides  that 
"the  defendant  shall  be  entitled.  If  demand- 
ed by  him.  to  a  Jury  trial."  Section  96  (R&a. 
&  BaL  Code.  I  76^  provides  for  appeals  to 
the  superior  court   Laws  1907,  p.  623,  |  2 
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(B«m.  A  Bal.  Code,  |  7586),  provides  that  the 
officers  of  cities  of  the  second  class  shall  In- 
clude a  police  judge.  Rem.  &  Bal.  Code,  | 
7S91,  prorldes  for  the  appointment  of  a  po- 
lice judge.  The  act  proTldlng  for  a  commis- 
sion form  of  government  (Laws  1911,  p.  621) 
makes  no  express  provision  for  a  police 
court  or  a  police  judge.  Section  4  of  the  act, 
however,  provides:  "All  existing  laws  gov- 
erning cities  of  the  second  class  or  appllcaMe 
thereto,  not  Inconsistent  with  the  provisions 
of  this  act,  shall  apply  to  and  govern  cities 
organized  under  this  act"  The  constita- 
tional  provisions  quoted  make  it  as  plain 
as  human  language  can  express  a  thought, 
that  the  Legislature  may  provide  for  "In- 
ferior courts"  and  prescribe  their  "jurisdic- 
tion and  powers." 

[1,2]  In  commenting  upon  these  clauses  in 
that  instrument,  this  court  said.  In  Be  Clo- 
herty,  2  Wash.  139,  27  Pac.  1065:  "But  to 
the  Legislature  of  the  state  the  Constitution 
delegates  authority  to  transfer  from  one  of 
the'  constitutional  courts  to  another  certain 
limited  portions  of  the  judicial  power;  and 
it  may  also  provide  new,  inferior  courts,  not 
specifically  mentioned  in  the  Constitution,  to 
which  may  be  assigned  such  part  of  the  In- 
ferior judicial  power  as  It  may  deem  wise 
to  transfer.  The  natural  conclusion  from 
this  premise  would  be  that  a  court  for  the 
administration  of  municipal  ordinances  must 
have  been  created  by  an  act  of  the  Legis- 
lature." The  only  limitation  upon  the  power 
of  the  Legislature  is  that  the  courts  estab- 
lished by  it  shall  be  tn  fact  and  In  law  in- 
ferior courts.  It  Is  equally  plain  that  the 
Legislature  has  established  police  courts  in 
cities  of  the  second  class,  made  them  Inferi- 
or courts,  and  glren  them  jurisdiction  eo 
nomine  of  the  crime  of  petit  larceny  when 
committed  within  the  city.  This  was  within 
its  constitutional  powers.  Dillon,  Uun.  Corp. 
(5th  Ed.)  8  744. 

[3]  Jurisdiction  was  given  over  a.  particu- 
lar crime  by  name,  and  a  snbeequoit  change 
of  penalty  does  not,  as  argued,  oust  the 
court  of  Jurisdiction.  State  v.  Gleaaon,  16 
Wash.  509.  46  Pac.  1043.  The  intention  of 
the  Legislature  la  apparoit.  The  statute 
gim  the  police  courts  exclusive  jurisdiction 
of  certain  crimes  by  name,  whilst  Its  ju- 
risdiction of  other  offenses  la  limited  to 
cases  wliere  the  flue  does  not  exceed  $500, 
or  the  term  of  imprisonzaent  does  not  ex- 
ceed  six  months. 

[4]  The  further  contention  Is  made  Uiat  the 
title  ot  the  act  is  not  broad  raoi^b  to  em* 
brace  offoises  against  ttie  state.  It  provides 
for  the  "govemm^t  of  municipal  corpora- 
tions." It  is  argued  that  the  act  Is  limited 
by  its  Utle  to  the  government  of  the  cl^. 
Legittmat^y  extended,  the  argument  means 
that  tlie  body  of  the  act  is  twofold:  (1) 
That  it  confers  power  to  exercise  municipal 
functions;  and  (2)  that  it  confers  power  to 
execute  the  laws  o<  the  state  for  offenses 


committed  within  the  corporate  limits.  If 
the  argument  is  sound  and  the  title  of  the 
act  had  expressly  provided  for  a  police  court 
empowered  to  execute  such  state  laws,  the 
title  would  have  been  subject  to  the  vice 
that  It  contained  more  than  one  subject, 
and  hence  vic^tlve  of  section  19,  art  2,  of 
the  Constitution.  The  title,  we  think,  is 
sufficiently  comprehensive.  It  can  hardly  be 
doubted  that  the  execution  of  the  laws  of 
the  state  within  the  municipality  pertains  In 
the  broadest  sense  to  municipal  govemmrat 
Oity  government  In  the  highest  sense  means 
an  enforcement  of  the  law  within  Its  limits, 
for  without  law  and  order  there  can  be  no 
real  government 

[6]  There  remains  for  consideration  the 
contention  that  the  appellant  was  denied  the 
right  of  trial  "by  an  Impartial  jury  of  the 
county  in  which  the  offense  Is  allied  to 
have  been  committed,"  as  guaranteed  by 
section  22,  art  1,  of  the  Constitution.  As 
we  have  seen,  the  venire  commanded  the 
officer  to  summon  the  jury  "from  the  body 
of  your  city."  Act  1889-90,  I  101  (Bern.  « 
Bal.  Code,  |  7665),  empowers  the  chief  of  po- 
lice or  any  policeman  of  said  city  to  swre,  ex- 
ecute, and  return  all  warrants  of  arrest 
and  all  processes  directed  to  him  by  the 
police  Judge,  "and  to  do  and  perform  all  acts 
and  duties  which  in  criminal  cases  any  con- 
stable of  the  county  may  lawfully  do." 
This  would  8e»n  to  authorize  such  office 
to  serve  a  venire  in  any  part  of  the  county 
viierein  the  crime  Is  alleged  to  have  been 
committed,  where  a  vicdatlon  of  a  state 
statute  la  ehaxged.  Bon.  ft  BaL  Code,  K 
679, 1182.  Tbta  question,  however*  we  do  not 
decide;  In  State  v.  Kewcombt  58  Wash. 
414,  109  Pac.  366,  we  held  that  the  jury  law 
of  1909  was  valid.  It  provides  that  each 
count?  slull  be  divided  into  jury  districts: 
that  the  name  ot  each  qualified  Juror  shall 
be  d^Mslted  in  the  jury  box  of  the  district 
wherein  be  resides;  and  that  tn  calling  a 
Jury  the  names  shall  be  drawn  in  equal 
numbers  from  each  jury  box.  We  said  in 
answer  to  the  charge  that  the  ftct  was  un- 
constltntloDal:  'fTlie  law  in  question  does 
not  attempt  to  provide  for  a  Jury  from  any 
division  or  district  less  than  the  whole 
county."  In  the  case  at  bar  the  venire 
was  e^eclally  restricted  to  a  definite  part 
of  tlie  county.  We  think  the  plain  intent  of 
the  words  "jury  of  the  county"  is  that  the 
defendant  is  entitled  to  have  tiie  venire  ex- 
tended to  the  body  of  the  county,  and  that  it 
may  not  be  restricted  to  a  less  unit;  at  least, 
without  express  legislative  sanction.  State 
ex  rel.  Lytle  v.  Superior  Court  54  Wash. 
878, 103  Pac.  464.  If  It  may  be  restricted  to 
the  municipality  without  the  sanction  of  • 
the  L^slature.  at  tlie  caprice  of  the  police 
Judge,  we  can  see  no  reason  why  he  might 
not  continue  the  restriction  to  a  precinct  or 
a  ward.  It  would  seem  that  the  words  "Jury 
ot  the  county"  mean  ft  jury  of  the  whole 
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count?,  and  not  a  jury  of  some  particular 
I*art  of  the  coonty. 

Tbe  respondent  arguee  that  the  venire  in 
question  w^s  warranted  by  the  provisions  of 
Rem.  &  Bal.  Code,  i  69,  which  provides  that, 
when  jnrlsdictton  is  by  tbe  Constitution  or 
the  statute  conferred  on  a  conrt  or  judicial 
officer,  all  the  means  to  carry  It  Into  effect 
are  Indnded;  and  In  tbe  exercise  of  juris- 
diction. If  the  procedure  be  not  specifically 
provided,  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  which  may  ap- 
pear most  confonnable  to  the  spirit  of  the 
Code.  We  do  not  think  this  section  is  sus- 
ceptible of  such  construction. 

We  are  of  the  opinion  that  the  Jury  was 
Illegally  drawn,  and  the  Judgment  Is  revers- 
ed, with  directions  to  enter  a  jndgmutt 
sustaining  the  writ. 

CROW.  C.  J.,  and  OHABWICK,  PARKER, 
and  MOUNT,  J3^  concur. 


TAMAOKA  T.  KLOEBER. 
(Snpreme  Court  of  Washington.  Jan.  21,  lOlS.) 

1.  Sales  (E  166*>— Bbkaoh  OF  OONTKAOT  bt 

SeLLIB— LlABILITr. 

Where  a  breeder  of  cattle  sold  four  bull 
calves,  knowing  that  they  were  purchased  for  ex- 
portation and  sale  in  Japan,  and  agreed  to  far- 
nbh  certificates  of  registration,  and  where  he 
failed  to  furnish  soeb  certificates,  though  often 
requested,  he  was  liable  for  the  loss  sustained 
by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  S91-400,  402 ;  Dec.  Dig.  |  16fl.«] 

2.  SAun  a  418*)— BuuoB  or  Coktbaot  bt 

SgLLia  "3>AMAGBB. 

An  award  In  such  case  of  damages  etioal 
to  the  difference  of  the  cattle  delivered  without 
registration  papers  and  their  value  had  they 
been  properly  roistered  was  not  unreasonable, 
but,  Uiough  large,  was  reasonably  within  the 
eontemi^tion  of  the  parties,  where  defendant 
was  familiar  with  the  market  conditions  in  Ja- 
pan, and  knew  that  the  animals  were  of  little 
value  there  without  the  registration  certificates. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
I^.  U  1174-1201 ;  Dec.  Dig.  {  418.*] 

3.  Bbokebs  d  94*}— Bb£ach  of  Contbaot  bt 
Seller— LiA  bilitt. 

Where  a  breeder  of  cattle  sold  a  bull  calf 
under  an  agreement  that  he  would  furnish  a 
certificate  of  registration,  he  could  not  escape 
liability  to  furnish  the  certificate  by  showing 
that  be  acted  only  as  broker  for  another  in  the 
sale. 

[Eld.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  I  136 ;  Dec  Dig.  |  94.*] 

4.  Dauaoes  (I  62*)  —  Breach  bt  Sbllbb  — 

MmOATION  OP  Dakaqbs. 

Where  a  person  bought  four  bull  calves 
under  an  agreement  that  the  seller  would  fur- 
Dish  certifidkte  of  registration,  be  was  onder  no 
obligation  to  mitigate  his  damages  from  fail- 
ure to  receive  the  certificates  by  himself  pro- 
curing them,  where  the  procurement  of  the  cer- 
tificates necessitated  information  not  in  his  pos- 
session, but  in  tbe  possession  of  the  seller. 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  11&-132;  Dec.  Dig.  8  62.*] 

Department  1.  Appeal  from  Superior 
Conrt.  King  County ;  J.  T.  Ronald,  Judge. 


Action  by  O.  Yamaoka  against  J.  8.  Kloe- 
ber.  From  Judgment  for  plaintlfl!,  defendant 
arowls.  Affirmed. 

Preston  ft  ThorgrtmBon,  of  Seattle,  for  ap> 
pliant  Shank  ft  Smith,  of  Seattle,  for  re- 
spondent 

OOSB,  J.  This  is  an  action  to  recover 
damages  arising  from  Uie  failure  of  the  de- 
fendant to  furnish  tbe  plaintiff  with  certifi- 
cates of  registration  and  transfer  for  one 
Holsteln-Frieslan  bull  and  four  bull  calves 
of  the  same  breeding.  The  complaint  alleg- 
es that  the  animals  were  sold  to  the  plain- 
tiff by  the  defendant,  to  be  shipped  and  sold 
In  Japan,  and  that  the  defendant  agreed 
with  the  plaintiff  at  the  time  of  making  the 
sale  that  be  would  at  once  cause  the  animals 
to  be  registered  and  forward  the  certificates 
of  registration  and  transfer  to  the  plaintiff, 
and  that  he  failed  so  to  do.  The  court  found 
against  tbe  plaintiff  upon  the  Issue  as  to  the 
old  bull,  and  found  for  him  upon  the  issues 
as  to  the  four  boll  calves,  and  a  Judgment 
was  entered  accordlni^.  The  defendant 
prosecutes  the  appeal 

[1]  The  court  found  that  the  appellant 
failed  and  n^lected  to  furnish  the  certifi- 
cates, despite  the  repeated  demands  and  his 
repeated  promisee  to  furnish  them;  that 
with  the  certificates  of  registration  the 
young  bulls  would  have  had  a  market  value 
in  Japan  of  $2,000,  but  without  the  certifi- 
cates th^  had  a  value  of  only  flOO,  and 
were  salable  In  that  market  only  as  beef.  In 
a  memorandum  opinion  which  was  reaffirm- 
ed in  the  flndli^s  the  conrt  found  that  the 
appelant  knew  that  the  respondent  was  pur- 
chasing the  calves  fbr  exportation  and  sale 
In  Japan.  Thoe  findings  are  supported  by 
a  preponderance  of  the  evidence.  On  Octo- 
ber U,  1907,  after  the  sale  of  the  old  bull 
and  prior  to  the  sale  of  the  trail  calves,  the 
appellant  wrote  tbe  respondent:  "I  wish  to 
*  *  *  express  my  appreciation  of  the  vis- 
it of  two  of  yonr  representatives  to  see  my 
herd  of  Holsteln-Frlesians.  I  showed  them 
some  young  stock  of  excellent  quality,  stock 
that  could  not  be  duplicated  in  this  part  of 
the  country  at  anything  like  tbe  price  T 
made,  and  which  I  made  particularly  be- 
cause I  foresee  a  large  business  with  Japan 
in  the  dairy  industry  and  was  particularly 
desirous  of  having  my  herd  represented 
amongst  the  herds  of  your  country."  On 
March  24,  1908,  he  wrote:  "I  am  very  glad 
Indeed  that  you  are  pleased  with  your  pur- 
chase, and  will  assure  you  of  my  very  great 
appreciation  of  your  business  In  tbe  pa^t  and 
hope  that  you  will  favor  me  with  your  fu- 
ture patronage  for  exportation."  Again,  on 
March  30th,  the  date  the  cattie  were  shipped 
from  Seattle,  he  wrote:  "I  think  you  have 
made  a  good  choice  of  stock  for  exportation. 
All  of  the  animals  you  are  taking  with  you 
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are  r^presentatlTefl  ot  the  beat  fiunllles  of 
the  Holatelu-Frieslan  breed,  and  belong  to 
the  hardy,  atrong  branches,  not  the  closely 
inbred  and  smaller  ones  that  you  find  In 
some  parts  of  the  East  I  think  that  yonr 
country  Is  to  be  congratulated  on  having  this 
kind  of  atodc  introduced  into  it  as  a  founda- 
tion stodc,  and  I  hope  we  shall  be  able  to 
[do]  a  great  deal  more  business  along  this 
line  with  yon.  •  •  •  The  papers  of  trans- 
fer and  registration  will  be  here  Inside  of 
a  few  weeks  and  will  be  forwarded  to  you." 
The  respondwt  inid  f575  for  the  four  calres, 
and  receired  ftom  the  aK>BUant  a  guaranty 
tltat  he  would  procure  and  forward  certifl- 
cates  of  registration  and  transfer.  Demands 
for  these  certlflcates  were  made  from  time  to 
time  for  a  year  and  a  half  after  the  calves 
were  shipped  to  Japan,  and  tlie  appellant's 
pnnnlses  to  comply  were  iterated  and  r^ter- 
ated,  bnt  never  kept  In  ttiese  demands  the 
appellant  was  repeatedly  advised  that  the 
calves  could  not  be  sola  In  Japan  without 
the  r^straUon  certlflcates,  a  fact  which  he 
aa  a  breeder  of  snch  cattle  must  be  presum- 
ed to  have  known.  The  appellant  tesUfled 
that  he  had  been  engaged  for  a  number  of 
years  in  breeding  and  selllug  [mre  bred  Hol- 
steln-FriMlan  cattle,  and  that  he  was  a. 
member  of  the  Holatein-Frieslan  Association 
of  America,  and  "very  thoroughly"  familiar 
with  Its  rules  and  regulations;  As  a  breeder 
of  pure  bred  cattle  he  knew  that  certificates 
of  registration  are  the  only  accepted  evi- 
dence of  their  breeding  in  the  market  This 
Is  a  general  rule. 

[2]  The  appellant  strenuously  Insists  that 
the  damages  allowed  by  the  court  are  unrea- 
sonable and  based  upon  uncertain  evidence, 
and  argues  that  the  appellant  was  ignorant 
of  the  market  value  of  such  cattle  In  Japan, 
and  that  he  did  not  know  that  In  that  mar- 
ket such  cattle,  unaided  by  certificates  of 
registration,  had  no  value  except  as  beef. 
The  vice  of  the  argument  Is  that  the  appel- 
lant testified  that  he  was  familiar  with  mar- 
ket conditions  in  Japan.  Nor  was  the  evi- 
dence of  the  market  value  uncertain.  The 
shipment  comprised  30  head  of  Holstelu- 
Frteeian  cattle,  made  up  apparently  of  25 
cows  and  heifers,  1  ball  four  years  old,  and 
the  4  bull  calves  in  controversy.  The  re- 
spondent had  the  r^SFtratlon  certlflcates  for 
the  25  head,  and  testified  that  he  sold  them 
In  Japan,  and  that  he  was  familiar  with  the 
market  value  of  such  cattle  there.  The  ap- 
pelant did  not  controvert  their  market  val- 
na  It  Is  argued  that,  despite  that  fact,  the 
court  was  not  required  to  believe  the  re- 
spondent's testimony.  That  may  be  conced- 
ed bnt  the  court  did  brieve  it,  and  there  Is 
nothing  either  unreasonable  or  inherently  im- 
probable in  his  testimony.  Bespecting  the 
mle  of  damages  in  such  cases,  In  Miller  v. 
Mm^  (Tex.  Civ.  App.)  91  S.  W.  640,  it  ma 
held  that  where  one  person  sells  cattle  to 
anoUieri  npieemtlng  them  to  be  legistered, 


and  agrees  to  deliver  registration  certificates 
and  fails  to  do  so,  the  measure  of  damages 
"Is  fixed  at  the  dlflereaiee  betweoi  the  value 
of  the  cattle  delivered  without  r^lstratira 
papers  and  their  value  had  they  been  prop- 
erly registered."  The  general  rule  la  that 
where  one  contracts  to  deliver  an  article  of 
a  particular  kind  or  quality  and  delivers  an 
inferior  article,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  arti- 
cle contracted  for  and  the  value  of  the  arti- 
cle delivered.  Seaboard  Lumber  Go.  v.  Plan- 
ing MUl  CkK,  122  Ga.  870,  60  S.  B.  m;  His- 
sonri  Coal  Co.  v.  Consolidated,  etc,  Coal  Co., 
m  Mo.  App.  820.  106  a  W.  682;  Sloan  t. 
Allegheny  Co.,  01  Md.  OOl,  46  Aa  1003; 
Dentscfa  T.  Pratt,  140  Mass.  415,  21  N.  B. 
1072;  St  AAthony  Lomber  Co.  r.  Bardwc^- 
Bobinson  Co.,  60  Minn.  100.  62  N.  W.  274; 
Fargo  Gas  ft  Coke  Co.  v.  Fargo  Oaa  &  Elec 
Co^  4  N.  D.  219^  60  N.  W.  1066,  37  I..  B.  A. 
608;  Bump  T.  Coopw,  10  Or.  ^  28  Pac.  806; 
Brock  V.Clark,  60  Vt  661,  16  AtL  175;  Flor^ 
ence  Oil  Ca  t.  Farrar,  119  Fed.  WSK  66  C.  O. 
A.  666.  ^Damages,  In  legal  accq^tion, 
mean  compensation  for  the  loss  suffered  or 
the  Injury  sustained."  Jonea  v.  MelsoD,  01 
Wash.  167,  112  Pac  88.  We  hdd  in  Sedro 
Veneer  Co.  v.  Kwapll,  62  Wash.  385,  118  Pac. 
1100,  that  where  a  manufacturer  of  lumber 
products  sold  egg  case  sbooks  to  a  Jobber 
who  he  knew  was  buying  to  resell  in  the 
market  but  who  had  no  existing  contracts, 
and  failed  to  deliver,  the  measure  of  damag- 
es was  the  profits  lost  by  the  purchase  up- 
on sales  which  he  subsequently  negotiated. 
In  Kleeb  v.  Mclnturff,  62  Wash.  G08.  114 
Pac  184, 116  Pac.  627,  we  held  that  where  a 
stallion  was  sold  upon  the  rj^resentatlou 
that  he  was  registered,  upon  a  promise  to 
furnish  a  registration  certificate,  and  the 
horse  was  neither  registered  nor  eligible  to 
r^lstratlon,  the  measure  of  damages  was 
the  difference  between  the  price  paid  and 
the  actual  value  of  the  horse  at  the  time  of 
purchase.  These  cases  Illustrate  the  princi- 
ples which  underlie  an  allowance  of  damag- 
es for  a  breach  of  contract  It  Is  true,  aa 
argued,  that  the  evidence  of  the  amount  oC 
damages  sustained  must  be  reasonably  cer- 
tain, and  that  damages  may  not  rest  upoa 
speculation  or  conjecture.  While  the  dam- 
ages are  large,  we  cannot  say  that  the 
amount  awarded  la  unreasonable,  or  that  it 
was  not  reasonably  within  the  contemplation 
of  the  parties.  As  the  learned  trial  court 
observed  In  his  memorandum  opinion:  "This 
Is  one  of  tdiose  contracts  whm  pnAta  alone 
were  contemiflated.  Plaintiff  bought  the 
calves  to  resell  in  the  hl^  market  ct  Japan. 
The  things  that  e^denced  or  gave  tbem  fhelr 
value  in  that  market  and  which  were  to  be 
fumltfied  were  the  necessary  certiflcates. 
The  two  articles  are  to  go  and  to  be  oon- 
sidered  together.  The  calves  are  hot  one 
part,  the  certificates  tiie  other  part  The  cer- 
tificates without  the  calves  are  worthless. 
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The  calTee  without  the  certificates  are  oom- 
paratlTel;  worthless  as  selling  commodities 
In  that  market"  In  principle  there  Is  no 
difference  between  this  case  and  a  case 
where  there  has  been  a  sale  of  a  good  article 
and  a  delivery  of  a  defective,  Inferior,  or 
incomplete  article.  The  appellant  represent- 
ed that  the  calves  were  strongly  bred  In  the 
best  families  of  the  breed.  The  expense  of 
marketing  them  in  Japan  was  large,  a  tact 
which  he  as  a  breeder  for  the  market  wUl 
be  presumed  to  have  known.  He  also  knew 
that  the  value  of  a  strongly  bred  young  bull 
of  Individual  excellence  is  largely  a  matter 
of  personal  fancy,  and  that  a  price  that  will 
stagger  one  buja  will  not  deter  another. 
The  animals  were  four  years  old  at  the  time 
of  the  trial  (May,  1911),  and  the  reqKmdent 
testified  that  the  certificates  then  tendered 
were  of  no  value  because  of  the  age  of  the 
animals,  and  because  of  certain  unfriendly 
newspaper  comment  upon  his  representing 
the  animals  to  be  pure  bred  when  he  did  not 
have  tbe  evidence  of  th^  breeding,  and  be- 
caose  of  the  plague  among  cattle  In  that 
country. 

[I]  Tbe  oontentioD  that  the  appellant  acted 
only  as  a  broker  In  the  sale  of  one  of  the 
calves,  and  hence  la  not  liable  in  damages, 
Is  not  tenable.  The  evldoice  supports  tbe 
finding  of  the  court  that  he  agreed  to  famish 
a  certificate  of  r^lBtrattim  for  him  and  fail- 
ed so  to  do.  The  contract  of  sale  and  guar- 
anty Is  as  follows: 

"Seattie,  Wash.  2/17,  1908. 
"fUeelved  of  Mr.  Yamaoka  (The  Oriental 
Trading  Go.)  the  sum  of  2876.00  for  the  fbl- 
lowlng  Registered  Holsteln  Cattle  as  follows: 

4  Head  yearlinn  at  20a00  $  800  00 

«     "    2  yr.  old.  at  2SO.00   1,S00  00 

*  2    **    Calf  Bidis  at  200   400  00 


$2,700  00 

"All  in  car  at  N.  P.  Stock  Tazd 
freight  paid 

*  1  Gatf  ^dU  f  EixpresB  from  )   $  100  00 

•  1    "  iHot  Springs  !   76  00 


(2,875  00 

"Tbe  same  to  be  Registered  St  Transferred 
to  O.  Tamaoka  on  the  books  oif  tbe  ^Isteln 
FMslan  Breedos  of  America. 

"[Signed]  J.  B.  KSoeber." 

Tbe  stars  indicate  the  calves  whldi  form 
the  basis  of  this  controversy. 

14]  It  is  argued  that  It  was  the  duty  of  the 
respohdent  to  mitigate  tbe  damages  by  per- 
sonally procuring  the  certificates.  The  ap- 
pellant testified  that  one  applying  to  register 
a  Bolstein-Prieslan  calf  was  required  to  ten- 
der to  the  association  an  application  signed 
by  the  owner  of  the  sire  at  the  date  of  serv- 
ice, by  the  owner  of  the  dam  at  the  date  of 
Its  birth,  and  by  the  owner  of  the  calf  at 
the  time  the  application  was  made.  The  ap- 
plication must  also  give  the  name  and  regis- 
tered number  of  both  the  sire  and  the  dam. 


The  reqiHmdent  did  not  have  this  Informa- 
tion. The  appellant  had  it,  but  did  not 
use  it 

The  Judgment  is  affirmed. 

GROW,  O.  J.,  and  MOUNT,  FABKBR, 
and  CHADWIOK,  33^  concur. 


BABNABD  MFG.  CO,  v.  RALSTON  M]U> 
ING  GO.  et  al. 

CSnprsme  Ooort  of  Washington.    Jan.  34k 

1913.) 

1.  GOBPOKATIOHB  (J   667*)— IMSOLVBHCT  AND 

Bsceeivkbship—Obodnds  fob  Afpoihticent 

or  RlcnBTVlCR— MTHRBPRFniBWTATTnwfl. 

A  complaint  which  charEcd  that  the  indi- 
vidual defendants  induced  plaintifF  to  extend 
credit  to  defendant  corporation  by  falsely  rep- 
resenting that  it  had  a  subscribed  capital  stodc 
of  $25,000,  when  in  fact,  as  they  well  knew,  the 
ftubscriptioiu  had  not  exceeded  $13,200,  that 
there  was  a  balance  due  to  platntiCF  frcou  the 
corporation  and  that  it  was  insolvent  stated 
groand  for  the  appointment  of  a  receiver  to  col- 
lect Bubscriptiona  and  pay  plaintiff. 

[Ed.  Note.— For  other  cases,  see  (Torporationa, 
Gent  Dig.  S|  2227,  2228,  2280;  Dec.  Dig.  | 
567.*] 

2.  CoBPORATioirs  (H  222,  886*)  —  Otfiokbs 

AHD  ShaSKHOLDBBS— LCABIUTT  Ittt  D!BBTS 

— Fbaud. 

A  stockholder  or  officer  of  a  corporation 
who,  by  false  representattoss  as  to  tlie  amount 
of  its  subecritwd  ca^dtal  stodc.  Induced  a  perstm 
to  sell  goods  to  it  in  reliance  theieon,  resulting 
in  a  loss,  may  be  held  liable  to  the  extent  of  the 
loss,  provided  it  does  not  exceed  the  diffiereaoe 
between  tbe  stock  sabscribed  and  the  amonnt 
represented  as  subscribed. 

[Ed.  Note.— For  other  cases,  see  Gorporations, 
Cent.  Dig.  II  853.  1463;  Dee.  Dig.  ||  222, 
836.*] 

3.  GoBpoBATioNS  (|  67*)— Oapitai.  Stock- 
Reduction. 

Under  the  express  provisions  of  Rem.  it 
Bal.  Code,  ||  8697,  3606,  the  capital  stock  of 
a  corporation  can  only  be  reduced  In  tha  man- 
ner therein  prescribed. 

[Bd.  Note.— Fcv  other  cases,  see  Obrporationa 
GenL  Dig.  H  lBl-188,  449;  Dec.  DiTf 

4.  Cobpobations  JI  642*)— Inholvknot  ano 
Bbceivebship— Tbubt  Fond  Dogtbinb. 

Under  the  doctrine  that  tbe  assets  of  a  cor- 

S oration  are  a  trust  fund  for  the  payment  of  Its 
ebts,  persons  who  divert  and  appropriate  its 
capital  stock  commit  a  fraud  against  creditors 
and  are  liable  therefor. 

[E]d.  Note.— For  other  cases,  see  Gorporations, 
Cent.  Dls.  II  2164-2160;  Dec.  Dig.  |  642.*] 

6.  GoEFOBAixoNS  (8  638*)— Ihsolvbhot  and 

BeCEIVEBS  —   WHAT   GONSIXTDTEB  ImOIr 

TXMOr— Unsatisfibd  Judohsnt. 

The  entry  of  a  judgment  against  a  corpora- 
tion, though  at  the  suit  of  a  third  party,  on 
which  execution  Is  returned  unsutisfied,  Id  it- 
self shows  its  insfdvency. 

[Bd.  Note.— For  o^r  cases,  see  Corporations, 
Gent  Dig.  |  2161;  Dec  Dig.  |  S38/] 

6.  OOBPOKATIONS  ({  240*)— IkBOLVENOT— IdA- 
BIUTT  OF  SHABEHOLDEBS  —  UNPAID  StTB- 
eCBIPTIONS. 

A  judgment  creditor  of  an  insolvent  cor- 
poration may  maintain  an  action  against  the 
stockholders  for  their  unpaid  snbaeriptifms. 

[Ed.  Note.— For  other  cases,  see  Gorporations, 
Ce^  Dig.  If  984-940,  1099-1100% ;  DEg! 
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7.  OOKPOBATIONS  «  25©*)— IlTBOLVENCT  AlffD 

Bkchtkbship—Foui  or  Acnoif. 

Under  a  complaint  against  individaal  de- 
fendantB  for  mlirepreseiitations  as  to  the 
amoQut  of  stock  subscribed  to  the  defendant 
porpomtion,  in  reliance  npon  which  plaintiff  was 
indnced  to  sell  goods  to  die  corporation  which 
was  indel>ted  tiierefor  and  was  insolvent,  and 
which  charged  that  like  misrepresentations  were 
made  to  other  creditors,  and  sooght  the  appoint- 
ment  of  a  receiver  ana  general  relief,  the  c<hi- 
tention  that  tiie  com^aint  stated  an  action  at 
law  wliich  could  not  M  maintained  in  favor  of 
creditors  was  without  force  where  the  facts  jus- 
tified the  relief  sought,  since  the  form  ot  action 
was  not  materiaL 

[Bd.  Note.— For  oUier  cases,  see  CorppratioDS, 
Cent  I>ig.  H  1060-1002,  1067,  2272;  l>ec.  I>ig. 
§  268 .•] 

S.  O0SP0BATI0N8  (|  S30*>— LlABZUTT  OT  Ol^ 
FICEKB  AND  TRUSTEES— COMUBNCEiaiffT  OT 

Business  Befobb  Capital  Stock  Sub- 

SCBIBED. 

The  fact  that  a  corporation  commences  and 
transacts  boslness  before  all  itti  capital  stock 
has  been  subscribed  does  not  of  itseli  render  ita 
officers  and  trustees  liable  to  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  144B,  1447;  Dec.  Dig.  |  330.*] 

».  cobfobatiors  <!  222*)  —  lubilut  of 

SiockholAebs. 

Rem.  ft  Bal.  Code,  S  3577,  relating  to  the 
organization  of  corporations  and  the  liability 
of  stockholders,  and  section  8696  restraining  its 
iasuance  of  notes,  deal  only  with  the  contractual 
llaUli^  of  the  stockholders,  and  do  not  exempt 
them  from  liaUIity  for  their  actual  misrepre- 
sentations as  to  the  corporation's  subscribed 
capital  stock  inducing  a  third  person  to  extend 
it  a  credit  which  he  would  n6t  otherwise  have 
given  it,  and  to  suffer  a  loss  thereby. 

[Ed.  Note^For  other  cases,  see  Corporations, 
Cent  Dig.  I  863;  Dec  Dig.  5  222.«1 

D^rtment  1.  AK»eal  from  Snperlor 
Court,  Adams  County ;  O.  B.  Holcomb,  Jndige. 

Action  by  the  Barnard  Manufacturing 
Company  against  the  Ralston  Milling  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Belden  &  Losey,  of  Spokane,  and  John  M. 
Cannon,  of  RltzTllle.  for  appellant  Adams 
&  Naef,  of  BltzTiUe,  for  respondents. 

OOSB,  J.  Demurrers  were  sustained  to 
the  plalntlfTs  second  amended  complaint 
Upon  Its  election  to  stand  upon  its  pleading, 
a  judgment  was  entered  In  favor  of  the  de- 
fendants. The  plaintiff  has  appealed. 

The  complaint  Is  long,  and  contains  some 
conflicting  avermrats.  But  the  essential  fea- 
tures may  be  thus  epitomized:  After  alleg- 
ing the  Incorporation  of  the  appellant  and 
the  payment  to  the  state  of  Its  last  annual 
license  fee.  It  alleges  that  the  Ralston  Mill- 
ing Company  has  held  itself  out  to  the  pub- 
lic and  to  the  appellant  as  a  legally  organiz- 
ed corporation  with  a  subscribed  and  paid- 
up  capital  of  f 25,000;  that  the  Individual 
respondents,  since  the  5th  day  of  May.  1908, 
have  represented  to  the  public  and  to  the 
appellant  tfiat  the  milling  company  was  a 
corporation  organized  to  couduct  an  elevator 
and  milling  business,  and  that  it  had  a  cap- 
ital stock  of  $25,000,  "fully  subscrilied  In 


good  faith" ;  that  It  had  kept  its  license  fees 
paid;  that  the  appellant  believed  and  relied 
thereon,  and  had  no  knowledge  to  the  con- 
trary ;  that  not  to  exceed  (13,200  of  its  capi- 
tal stock  has  been  subscribed,  the  major 
portion  of  which  has  not  been  paid,  all  of 
which  the  respondents  knew;  that  the  cor- 
poration, through  its  officers  and  managers, 
since  the  Sth  day  ot  Hay,  1906,  has  purchas- 
ed Uom  the  aiip^nt  goods,  wares,  and  in«-- 
chandlse  apm  which  tbue  ramalns  a  bal- 
ance onpaid  of  9861.33 :  and  that  the  appel- 
lant would  not  have  extended  the  credit  had 
It  not  believed  the  representations  the  re- 
spondents to  the  effect  that  f26,000  capital 
stock  had  been  suiMcribed.  It  Is  fnrth«-  al- 
leged that  the  respondoits,  "and  each  of 
than,  have  wasted,  appropriated  to  their 
own  nse,  secreted,  or  fraudulently  tzansfer- 
red  all  of  the  regolarly  subscribed  capital 
sto^**  at  the  corporation,  and  all  the  peo- 
coeds  ttaereot  with  Intent  to  defraud  the  at»- 
pellant  "and  others";  that  the  reqwadents 
all  assOTt  that  the  corporathm  Is  lnstATcatt ; 
and  ttiat  It  has  not  paid  Us  Ucoise  fee  to  the 
state  for  the  years  1910  and  lAll.  It  far- 
thw  alleged  that,  upon  a  Jodgmoit  eataed 
In  another  case  against  the  corporation,  an 
execution  was  Issued*  and  a  return  of  nulla 
bona  was  made  a  few  days  before  the  com- 
mencement of  the  action.  The  prayer  la  for 
a  judgment  against  the  oorporatloD.  for  the 
appointment  of  a  rec^m  unpowered  to  re- 
cover any  prepay  of  the  milling  company 
that  may  have  beoi  transferred  In  fraud  of 
creditors,  requiring  the  recelTer  to  collect  all 
sums  due  the  corporation  on  stock  subscrip- 
tion, "and  requiring  defendants  and  each  of 
them  to  pay,  or  cause  to  be  paid  to  said  re- 
ceive for  the  benefit  of  the  plaintiff  and 
other  creditors  of  said  corporation,  the  sum 
of  (11,800,  or  so  much  thereof  as  diall  be 
required  to  pay  all  indebtedness  of  said  cor- 
poration, and  the  costs  of  said  recelwshli>, 
the  same  to  be  paid  in  such  prc^rtion  by 
said  defendants  as  to  the  court  may  seem 
Just  and  equitable,"  and  for  general  relief. 
The  respondents  Clodlus,  Berry,  and  Mueller 
Joined  in  one  general  demurrer  to  the  com- 
plaint, and  the  respondents  V.  T.  Donnell. 
B.  B.  Gllllspie,  E.  H;  Herring,  F.  Albers- 
hardt,  J.  A.  Helm,  and  W.  C.  Beeder  Joined 
in  another  general  demurrer. 

[1}  We  think  the  complaint  states  a  cause 
of  action  against  both  demurrers.  It  charg- 
es, in  effect,  that  the  Individual  respondents 
induced  the  appellant  to  extend  credit  to  the 
corporation  by  r^reeentiug  to  it  that  the 
corporation  had  a  subscribed  capital  stock 
of  $25,000,  whea  in  truth  and  fact,  as  they 
each  knew,  not  to  exceed  (13.200  bad  been 
subscribed ;  that  there  is  a  balance  due  to 
api>ellant  from  the  milling  company;  and 
that  the' corporation  is  insolvent 

[2]  A  stockholder  or  officer  of  a  corpora- 
tion is  no  more  immune  for  his  false  reprp- 
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sentatioQB  which  retnilt  In  a  loss  to  one  who 
relied  upon  the  representatl<Hi&  than  any 
other  IndlTidnal.  In  other  word^  the  rules 
of  common  honesty  and  common  sense  apply 
alike  to  all  persons,  without  regard  to  the 
capacity  in  which  they  act  If  the  charges 
are  tme^  the  appellant  haa  suffered  a  loss 
because  It  relied  upon  the  respondent's  rep- 
resentations as  to  material  facts,  which  rep- 
resentations were  false  and  known  to  be 
false  when  made.  This  view  Is  elementary 
and  wonld  se^  to  require  no  sustaining 
tothodty.  In  Schley  t.  Dixon,  24  Ga.  273, 
71  Am.  Dec  121,  It  was  held  that  It  was  a 
I^al  fraud  for  trustees  of  a  corporation  to 
malce  false  official  reports  which  prejudiced 
the  rights  of  the  creditors  of  the  corpora- 
tion. See,  also,  Hequembourg  v.  Edwards, 
155  Mo.  514,  66  S.  W.  400;  Bums  t.  Beck, 
83  Oa.  471,  10  S.  E.  121.  If  the  seVeral  re- 
QKindents  represented  that  $25,000  capital 
stock  had  been  subscribed,  and  credit  was 
extended  on  these  r^resentatlons  and  a  loss 
resulted,  there  would  seem  no  reason.  In 
law  or  equity,  why  they  should  not  be  held 
to  make  these  representations  good  to  the 
extent  of  the  loss,  provided  the  loss  doee  not 
exceed  the  difference  between  the  capital 
stock  subscribed  and  the  amount  whi<di  they 
r^resented  bad  been  subscribed. 

[3, 4]  Tbe  complaint  Is  also  sustainable  on 
another  ground.  It  charges  tliat  the  respond- 
ents diverted  and  appropriated  the  capital 
stock  of  the  oorporatl<m.  Hie  capital  stock 
of  a  corporation  can  only  be  rednced  In  the 
manner  provided  by  statute.  Rem.  A  BaL 
Code,  H  3697,  8698;  Oarst^  &  Barles  v. 
Hoflns,  44  Wash.  456,  87  Pac.  631;  Talt  v. 
Plgott,  82  Wash.  344,  78  Pac.  364 ;  Tacoma 
Ledger  Co.  v.  Western,  etc,  Association,  37 
Wash.  467.  79  Pac.  902.  In  the  case  last  cited 
it  is  said :  -  •  *  •  And  It  is  beld  a  fraud 
OB  the  ereditors  for  the  stockholders  to  with- 
draw the  assets  <tf  tbe  corporation,  leaving 
ddits  of  tbe  Gorporatton  unpaid."  In  tbe 
Hoflns  Case  tbe  conrt  saM :  "No  more  will 
eviitj  reqalie  a  creditor  to  waive  his  rigbt 
to  lecovar  npoa  tbe  obligation  of  a  tmstee, 
who  haa  permitted  all  the  tangible  assets  ot 
a  eorpontltm  to  be  absorbed  by  another,  in 
the  pEoceeds  at  which  he  has  Bhared."  This 
nde  rests  i9on  the  prlndifle  tliat  tlie  assets 
of  a  corporation  axe  a  trust  fond  Cot  the 
paymoit  of  Its  ddits.  Gonover  v.  Hull,  10 
Wash.  673.  39  Pac  166,  45  AnL  St  Bep.  810; 
^Eacoma  Ledger  Ca  v.  Western,  etc,  supra. 
It  has  been  held  that  a  director  of  a  corpora- 
tim.  who  converts  its  property  or  diverts  it 
to  pnxposes  otha  than  corporate  purposes,  Is 
liable  for  the  value  of  the  property  so  con- 
verted or  diverted.  Potrln  v.  Denny  Hotel 
Oo-,  26  Wash.  300,  66  Pac.  376;  MitcbeU  v. 
Jordan,  36  Wash.  649,  79  Pac.  311. 

[II  The  statute  provides  that  the  fallnre 
of  a  corporation  to  pay  its  annual  license  fee 
for  the  period  of  one  year  after  its  due  date 


is  prima  fade  'evidence  of  its  Insolvency. 
Rem.  &  BaL  Code,  |  371S.  Again,  the  aUe- 
gatlon  that  a  Judgment  has  been  entered 
against  the  corporation  at  tbe  suit  of  a  tliird 
party,  and  that  an  execution  issued  thereon 
has  been  returned  unsatisfied.  In  itself  shows 
the  insolvency  of  the  corporatiou. 

[I]  This  court  has  held  that  a  Judgment 
creditor  of  an  Insolvent  corporation  may 
maintain  an  action  against  tbe  stockholders 
for  their  unpaid  subscription.  Adamant  Mfg. 
Co.  V.  Wallace,  16  Wash.  614,  48  Pac.  415: 
Dunlap  V.  Kauch,  24  Wash.  620,  W  Pac.  SOT. 

[7]  The  complaint  charges  that  like  mis- 
representations were  made  to  other  creditors. 
The  prayer  for  general  relief  and  for  pay- 
ment through  a  receiver  will  protect  the  re- 
spondents and  bring  the  case  within  the  rule 
applied  in  Duulap  v.  Ranch. 

[t]  It  Is  said  that  the  learned  trial  court 
sustained  the  demurrers  upon  tbe  authority 
of  American  Radiator  Oo.  v.  Klnnear,  50 
Wash.  210,  105  Pac.  630,  35  L.  R.  A.  (N.  S.) 
4S3.  In  that  case  the  only  fraud  asserted 
was  that  the  corporation  commenced  and 
transacted  business  before  all  Its  capital  stock 
had  been  subscribed.  It  was  beld  that  that 
fact  did  not  render  the  officers  and  trustees 
liable. 

[S]  Tbe  Code  (Rem.  A  Bal.  H  3677  and 
3698)  Is  also  relied  upon  as  measuring  and 
limiting  the  liability  of  stockholders  In  a 
corporation.  These  sections  deal  only  with 
their  contractual  relations.  Tbe  Legislature 
did  not  intend  to,  and  haa  not,  exempted  a 
stockholder  in  a  corporation  from  liability, 
when  by  bis  actual  misrepresentations  as  to 
the  capital  stock  of  the  corporation  he  has 
Indoced  a  third  party  to  extend  It  a  credit 
which  it  wonld  not  otherwise  have  given  It. 
and  hu  snftered  a  loss  In  so  doing.  In  short, 
there  was  no  Intention  to  protect  a  stodchold- 
er  against  his  own.fraudnlent  acts. 

The  Judgment  is  revised,  with  directions 
to  proceed  In  conformity  with  this  opinion. 

CROW,  G.  J.,  and  CHADWICS,  PARKER, 
and  MOUNT.  JJ.,  concur. 


O'BRIEN  V.  WASHINGTON  WATER 

POWER  CO. 

(Supreme  Court  of  Washington.   Jan.  25, 
1913.) 

1.  TBIAL    (J    178*) — DiEZCTED  Vbbdict— De- 
TERHINATION. 

In  considering  defendant's  motion  for  a  di- 
rected verdict,  the  court  must  accept  as  true 
all  competent  evidence  adduced  sappordng  the 
complainL 

[Bd.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  SI  401-403 ;  Dec.  Dig.  f  178.*] 

2.  Stbeet  Railboads  (S  117*)--AcnoN  vor 

INJUBIES  —  QuESnONB  TOB  JUItT  —  NSGLI- 
OENCB. 

On  evidence.  In  an  action  against  a  street 
railroad  for  injuries  from  being  struck  by  a 
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car,  \M  tktt  the  qneation  of  Its  neffUgence  In 
miming  at  an  exceraive  ipeed  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Die.  H  28&~S»7;  Dec  Dig.  | 
117.*J 

3.  Stbbep  Baixaoads  (%  84*)— Ofebatioh 
"Neoliqbnoi  Pbb  Sb"— BxcnDiBQ  Speed 
LnoT. 

For  a  itraet  railroad  to  exceed  the  lawful 
speed  limit  la  negligence  per  ae. 

[Bd.  Not&— For  ottier  cases,  see  Street  Bail- 
roads^  Dec  Dig.  i  84.* 

For  other  definlUona.  see  Words  and  Phrases, 
voL  5,  p.  476^.] 

4.  Stbekt  Bazlboadb  <8  86*) — Ofbbation— 
Rboitlation  op  Vbk  or  Stbbet. 

Neither  Rem,  &  BaL  Code,  S  5569,  provid- 
ing that  aatomobiles  shall  tarn  to  the  ngbt  Id 
paissing  vehicles  and  persons  moving  in  the  same 
direction,  nor  the  city  ordinance,  requiring  slow 
moving  vehicles  to  keep  close  to  the  right  curb 
so  as  to  allow  faster  moving  vehicles  free  pas- 
sage to  the  left,  relates  to  the  use  of  a  street  as 
between  street  cars  and  other  vehii^ea. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  11 193,  iSs;  I>ee.  Dig.  |  86.*] 

5.  Stbebt  Bazlboads  <|  117*)— action  fob 

IWJOTIBS— CONTMBPTOBT  NBGUOENCE. 

It  is  not  negligence  per  se  to  drive  upon  a 
street  railroad  traw. 

[Bd.  Note.— For  ottier  cases,  see  Street  Rail- 
roa^  Cent  Dig.  U  2S»^7;   Dec;  Dig.  | 

6.  Stbekt  Bailboads  (|  117*)— -Action  fob 

INJUBIBS— QUXSnOHB  FOB  JdBT— COHTBIBU- 
TOBT  NBGUOBHOB. 

On  evidence.  In  an  action  against  a  street 
railroad  for  personal  Injarles  from  a  collision 
with  a  car,  held  that  the  question  of  plaintiefs 
contributory  negligence  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Street  Bail- 
roa^  Gent  Dig.  |S  239-^7;    Dec.  Dig.  f 

7.  Stbbxt  Bailboads  d  117*)— Action  fob 
Ihjtjbies — QuEsnoNa  fob  Jubt— Failube 
TO  Get  off  Tback. 

On  evidence,  in  an  action  against  a  street 
railroad  for  personal  injuries  from  being  struck 
by  a  car,  held  that  the  questions  whether  plain- 
tiff was  prevented  from  getting  off  the  track 
after  seeing  the  car  because  of  a  passiog  auto- 
mobile or  the  skidding  of  the  wheels  of  his 
wagon,  and  whether  his  failure  was  due  to  his 
own  intoxication,  were  qaestiims  for  the  jury. 

[Ed.  Note.— For  otiier  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  29^-257;  Dec.  Dig.  | 
117,*] 

8.  Stbxkt  Railboads  (|  100*)— Action  fob 

iNJTJBIEa— OONTBIBUTOBT  NEOLIQENCE— IN- 
TOXICATION. 

The  fact  that  plaintll^  whose  wagon  was 
atmek  by  a  street  car,  waa  intoxicated  was  no 
legal  excuse  ft»r  his  failure  to  clear  the  track 

[Bd.  Note.- For  othw  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  217;  Dec.  Dig.  I  m*] 

9.  Stbbet  Baiuboads  <|  117*)— Aotioh  fob 

iHjrBIEB— QUBSnON  FOB  JUBT— A.TOIDASLB 

Injubt. 

On  evidence,  in  an  action  against  a  street 
railway  for  personal  injuries  by  being  struck 
by  a  car,  AeM  that  it  was  for  the  jury  to  say 
whether  the  motorman  should  not  have  had  his 
car  under  control  so  as  to  be  able  to  stop  it  be- 
fore hitting  plaintiff's  wagon. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roBck^  Cent  Dig.  H  289-257;   Dee.  Dig.  | 


10.  STBEET  RAILBOADi  (|  117*) — ^ACTION  FOK 
iNJUBIEa— QlTBSnONS  FOB  JuBT- PbOXUATB 

Cause. 

On  evidence,  in  an  action  against  a  street 
railroad  for  personal  injuries  from  being  struck 
by  a  car,  held  that  the  question  whether  the 
motorman's  failure  to  stop  his  car  before  a  col- 
lision because  of  its  excessive  speed  was  the 
proximate  cause  of  the  injury  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
road^ Cent  Dig.  K  239-207;    Dec  Dig.  f 

U.  Stbxbt  Railboads  (f  103*)— Opebation^ 
Injubt  NoTwirHSTANDZNO  GoNTSiBTTTOBr 
Nbqlioencb. 

It  is  the  du^  of  a  motorman,  who  sees  a 
traveler's  position  on  the  track  in  time  to  avoid 
a  collision,  to  stop  his  car,  r^nrdleas  of  tba 
traveler's  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  1 21B ;  DecTDlff.  i  103.*] 

Dc^MTtment  2.  Appeal  from'  Snperior  Ooart; 
^kanfr  Oonnty;  Jobn  B.  Tak^,  Judge. 

A<!tl<m  b7  Edward  CBrlm  against  tb* 
Washington  Water  Powot  Company.  Jndi;- 
ment  for  defendant,  and  plaintiff  Bn>eals. 
Reversed  and  remanded  fOr  new  trlaL 

Morrill,  Chester  A  Sktis^  of  SpfOoiBe,  tor 
appellant  Post,  Avery  ft  Hlgglna.  of  Spo- 
kane, for  respondent 

ELLIS,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  snstalned  by 
the  plaintiff  as  the  result  ot  a  collision  of  his 
wagoD  and  one  of  the  defendant's  street  cars 
on  Prague  avenne,  between  Altamont  and 
Gook  streets,  In  the  city  of  Spokane.  The 
pleadings  presented,  and  the  evidence  was  di- 
rected to,  the  usual  issues  of  negligence^  CMk- 
tributory  negligence,  and  proximate  cause. 

The  evidence  adduced  was,  In  substance^ 
as  follows:  The  plaintiff  resided  about  flre 
miles  southeast  of  SpcAane.  He  was  ynSX  ac- 
quainted with  Spragne  avenne,  gmerally 
driving  upon  It  in  going  to  and  from  tbe  dty. 
At  the  place  of  the  accident,  a  suburban  por- 
tion of  the  city,  the  defmdant  bad  a  ab^;!* 
street  car  track  along  the  avwue  near  the 
middle.  The  street  from  there  east,  and  for 
several  bl04^  to  the  west,  waa  unpaved. 
There  was  a  space  of  from  22  to  27  feet  b»> 
tween  the  south  rail  of  this  track  and  tbe- 
south  curb  of  tbe  street  The  trade  extended 
east  of  the  place  of  tbe  acddent  fbur  or  flve- 
blodES  In  a  streUcfat  line.  ThB  acddent  oc- 
carrad  between  7  and  S  o'ttoA  In  the  eve- 
ning of  S^tember  80, 1911.  The  street  waa 
dark  but  fior  a  ll|^t  at  the  comer  of  CotA 
street  and  Spragne  avenue.  Tbe  car  was 
lighted  within  and  had  an  ordinary  head- 
light bnming:  The  idalntUf  had  started  for 
his  home  with  a  team  pulling  a  heavy  form, 
wagon,  but  without  load.  He  had  driven 
along  the  aootli  dde  of  the  avenne  to  a  poiot 
about  midway  between  the  Intexsectlon  there- 
with of  Altamont  street  on  the  west  and 
Cook  street  on  the  east  He  testified  that  he 
heard  the  bom  of  an  automobile  behind  him 
and  tnmed  to  fais  left  to  allow  it  to  pass; 
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that  In  80  doing  the  left-haDd  horse  and  the 
two  left-band  vheela  of  the  wagon  passed  np- 
m  the  street  car  track;  that  while  in  this 
position  he  looked  down  the  track  toward 
the  east  and  saw  a  street  car  about  two 
blocks  away  coming  rapidly  in  bis  direction ; 
that  he  at  once  turned  his  horses  to  the  right 
and  tried  to  drlre  off  the  track ;  but  that  on 
account  of  the  passing  automobile  and  the 
skidding  of  tbe  wheels  upon  the  rail  of  the 
track,  which  was  about  three  or  four  inches 
higher  than  tbe  roadbed,  he  was  unable  to 
clear  the  tra<A  with  tbe  left  hind  wheel  be- 
fore the  car  struck  it,  threw  him  to  the 
ground,  and  Inflicted  the  injuries  complained 
of.  He  estimated  that  he  had  driven  upon 
the  track  for  a  distance  of  about  50  or  60 
feet  before  the  ooUlaton.  A  witness  who  re- 
sided at  the  comer  of  Oook  street  and 
Sprague  avenue  testified  that  he  and  another 
man  were  standing  on  the  front  porch  of  his 
house ;  that  he  first  beard  a  signal  from  the 
car  when  it  was  about  150  feet  east  of  Cook 
street  and  about  300  feet  from  the  plaintiff; 
Oiat  be  at  once  looked  at  the  wagon  and  team 
and  watdied  it  tmtU  tbe  car  struck  the  wag- 
on; that,  aa  nearly  as  be  could  recollect,  tbe 
horses'  beads  were  pointed  towards  the 
southeast;  Out  in  bis  Judgment  the  car  w.as 
mnnliv  at  tbe  rate  of  80  miles  an  hour  when 
he  first  saw  It,  and  did  not  seem  to  slacken 
its  qieed  nuUl  i^obably  within  two  car 
tengths  of  the  wagon,  and  was  going  between 
16  and  20  miles  an  bour  when  it  bit  tbe  wag- 
on. Tbe  other  man  who  was  on  the  pordi 
did  not  see  the  colllalon,  but  stated  that  the 
car  was  going  faster  than  cars  ordlnarUy 
trsTel  in  tliat  part  of  the  city.  An  wdlnance 
of  ttie  dtj  in  eridence  limits  the  speed  of 
■treet  cars  to  IQ  miles  an  hour  inside  the  fire 
Umita.  and  16  miles  an  hour  In  other  parts 
of  tbe  city.  Tbe  motorman  testified  that  be 
detected  something  on  the  track  when  be  was 
one-tbixd  m  one-halt  way  in  the  Mode  east 
of  Cook  street;  that  be  first  dlsoovered  that 
It  was  a  vneoa  and  team  when  about  a  car's 
levth,  or  SO  to  66  ftet.  away;  that  when  he 
first  saw  tbe  object  be  bad  on  full  power, 
and  threw  off  tbe  power,  put  on  the  brakes, 
and  blew  tbe  wblsUe;  that  at  that  time  he 
was  running  12  or  14  miles  an  hour ;  that  he 
1^  slowed  down  to  a  speed  of  atwnt  7  miles 
an  bour  when  be  discovered  what  it  was  up- 
on the  track,  and  that  he  then  applied  tbe 
emergency  brake,  and  that  the  car  went  al- 
most a  car's  length  beyond  the  wagon  before 
it  stopped^  that,  after  the  fender  of  the  car 
bad  hit  the  rear  wheel  of  the  wagon  and 
shoved  it  from  the  track,,  he  released  the 
ttoergency  brake  to  ease  tbe  stop  and  prevent 
injury  to  his  passengers,  which  caused  the 
car  to  run  further  than  it  otherwise  would. 
Two  witnesses,  who  were  passengers  on  the 
car,  testified  that  It  was  not  running  faster 
than  the  ordinary  speed,  and  that  Just  before 
the  accid»t  it  came  almost  to  a  dead  stop. 
A  farmer  who  at  the  time  was  driving  along 


Sprague  avenue  in  an  easterly  direction,  be- 
tweea  Altamont  and  Cook  streets,  testified 
that  he  heard  several  short  blasts  of  a  car 
whistle,  indicating  danger,  and,  looking  for 
tbe  cause,  saw  the  plaintiff  In  his  wagon  west 
of  tbe  witness,  about  76  or  SO  feet,  going  right 
up  the  track  toward  tbe  car ;  that  the  car  at 
the  time  was  about  half  way  In  the  block 
east  of  Cook  street;  that  plaintiff  was  sitting 
with  his  head  bent  over  on  his  breast,  and 
made  no  effort  to  pull  the  horses  from  tbe 
tradi;  that,  Just  an  Instant  before  the  car 
struck  tbe  wagon,  the  horses  swimg  off  to 
the  side  of  the  track ;  and  that,  when  tbe  car 
came  to  a  standstill,  Its  rear  was  beside  the 
wagon.  All  of  the  witnesses  who  testified 
as  to  the  accident,  and  others  who.  were  In 
the  vicinity  at  the  time,  were  questioned  as 
to  the  presence  of  an  automobile.  None  of 
them,  save  the  plaintiff,  saw  any  automobile 
in  that  vicinity.  Without  specifying  the  sev- 
eral witnesses  who  testified  upon  tbe  subject, 
it  will  suffice  to  say  that  there  was  ample 
evidence  from  which  the  Jury  might  hare 
found  that  tbe  idaintifl  was,  at  Irast  to  some 
ntent,  intoxicated  at  the  time  of  tbe  acci- 
dent ;  one  witness  testifying  that  a  short  time 
before  starting  home  the  plaintiff  was  "pret* 
ty  druok."  The  plaintiff  denied  this  and 
said  that  be  bad  only  bad  two  i^asseB  of 
beer. 

The  defendant  introduced  an  ordinance  of 
the  city  containing  tbe  following  provlsiims; 

"Section  1.  In  occupying  or  travelbig  upon 
tbe  streets,  avoioes,  bl^ways  and  bridges 
of  the  city,  all  vehicles  shall  keep  to  tbe  tight 
as  near  the  right  band  curb  as  po8^1& 

"Sec.  2.  Tehicles  meeting  shall  pass  eadi 
other  to  the  right 

"Sec.  &  VebliOes  overtaking  otben  shall 
in  passing  keep  to  the  left" 

"Sea  18.  Veblcles  moving  slowly  shall 
keep  as  dose  as  possible  to  the  curb  Une  on 
the  right  so  as  to  allow  faster  moving  vehi- 
cles free  passage  to  the  left" 

An  expert  street  car  man  testified,  In  be- 
half of  the  defendant,  that  a  car  of  the 
kind  here  in  question,  by  throwing  off  the 
power  and  applying  the  emergency  brake, 
could  be  8toi^>ed,  when  running  15  miles  an 
hour,  in  70  to  80  feet;  when  running  14 
mdles.  an  hour,  in  50  to  70  feet ;  and  when 
running  7  miles  an  bour,  In  35  feet  He  fur- 
ther testified  that  if  the  car  was  running 
only  7  miles .  an  hour  wh&a  the  motorman 
applied  the  ^ergency  brake  at  a  distance  of 
50  feet  from  the  wagon,  he  would  not  have 
bit  it  at  alL  At  the  close  of  the  evidence, 
the  defendant  moved  the  court  to  instruct  the 
Jury  to  find  a  verddct  for  tbe  defendant  upon 
the  ground  that  the  evidence  conclusively 
established  the  contributory  negllg^ce  of 
tbe  plaintiff  as  the  proximate  cause  of  tbe 
accident  The  motion  was  granted,  and  Judg- 
ment entered  accordingly.  Hie  plaintiff 
prosecutes  this  appeaL 

(U  In  considwlng  tbe  respondent's  motion 
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for  a  directed  verdict,  we  must  accept  aa 
true  all  competent  evidence  adduced  sup- 
porting the  appellant'a  complaint.  Flnbart 
T.  Seattle  Electric  Ga,  6S  Wash.  291,  293, 
118  Pae  61. 

[2,  3]  We  must  therefore  proceed  upon  the 
assumption  that  tiie  evidence  was  sufBdent 
to  show  that  the  motorman  was  running  the 
car  at  an  excessive  rate  of  speed  when  he 
first  discovered  something  upon  the  track 
300  feet  ahead  of  him.;  that  evm  thea  he 
did  not  reduce  its  speed  till  the  car  was 
wimin  two  car  lengths  of  the  wagim:  and 
that  the  car  was  going  at  the  rate  of  IS  or 
20  miles  an  hour  when  It  struck  the  wagon. 
The  question  of  tbe  respondent's  negligence 
was  <dearl7  one  for  the  Jury.  From  the 
evidence  the  Jury  mlj^t  haTe  fbund  that  the 
car  was  ezceedhig  the  lawful  speed  limit, 
whldL  would  be  negligence  per  se.  Engelker 
y.  Seattle  Electric  Co^  60  Wash.  196,  96  Pac. 
iraO;  WUstm  T.  Pvget  Sound  SSectric 
52  Wash.  522,  101  Pac.  50,  1S2  Am.  St  Bepi 
lOM. 

[4-1]  The  respondent  contended,  and  the 
court  held,  that  the  appellant  ms  gnllty  of 
contributory  negligence,  as  a  matter  of  law, 
upon  the  same  prindple,  namely,  that  he 
was  violating  the  city  ordinance  In  that  he 
was  not  kei^lng  to  tihe  right,  near  tlie  xdght* 
band  cub,  to  allow  "fkster  moving  vehicles," 
such  as  antomobllee,  "free  pcusage  to  the 
left"  The  appellant  rejodned  tij  a  citation  of 
the  sUte  law  (Rem.  ft  BaL  Oode;  |  5569), 
which  provides  that  automobiles  a^li  "turn 
to  the  right  in  passing  v^ilcles,  teams,  and 
persons  moving  or  headed  in  the  same  dv 
rectlon,"  as  JusU^lng  his  turning  to  the  left 
We  find  It  unnecessary  to  decide  whether  the 
statute  would  supersede  the  provisions  of  the 
ordinance  so  far  as  in  conflict  therewith, 
since  we  think  that  neither  tlie  statute  nor 
that  part  of  the  ordinance  relied  upon  by 
the  respondttit  has  any  relation  to  the  use  of 
the  street  as  between  street  cars  and  other 
vehicles.  Whatever  may  be  said  of  either 
statute  or  ordinance  as  determloing  negli- 
gence as  between  the  driver  of  an  automobile 
and  the  driver  of  a  wagon,  carriage,  or  dray, 
or  of  anotflier  automobile,  the  provisions  cited 
were  never  Intended  to  prohibit  a  vrfilde 
from  being  driven  upon  a  street  car  track. 
It  was  not  negligence  per  se  to  drive  upon 
the  track.  Spurrier  v.  Front  Street  Cable 
Ry.  Co.,  3  Wash.  659,  29  Pac  846;  Traver 
V.  Spokane  Street  Ry.  Co.,  25  Wa*.  225,  65 
Pac.  284 ;  Burlan  v.  Seattle  Electric  Co.,  26 
Wash.  606,  67  Pac.  214;  Baldle  v.  Tacoma 
Ry.  &  P.  Co.,  52  Wash.  75,  100  Pac.  162; 
Keefe  v.  Seattle  Electric  Co.,  55  Wiash.  448, 
104  Pac.  774;  Pantages  v.  Seattle  Electric 
Co.,  55  Wash.  453,  104  Pac.  629.  As  said  In 
the  Keefe  Case,  "The  facts  declare  the  law 
in  such  cases."  The  question  was  for  the 
jury  npoa  the  facts. 

[7]  Whether  the  appellant  was  prevented 
from  getting  off  the  track,  after  seeing  the 


car,  because  of  a  passing  automobile  and  be- 
cause of  the  skidding  of  the  wheels  of  bis 
wagon  upon  the  elevated  rail,  or  whether  tbe 
failure  was  due  to  his  own  Intozicattoit  wwe 
also  questions  for  the  jury. 

[I]  We  wdll  say  in  passing,  however,  that 
the  fact  that  the  a^^Uant  was  intoxicated. 
If  it  be  a  fact,  was  no  legal  excuse  for  his 
failure  to  clear  the  track.  Conrad  v.  Graham 
&  Co.,  54  Wash.  641,  108  Pac.  1122.  132  Am. 
St  Rep.  1137;  Tlzacchero  v.  Rhode  Island, 
26  R.  I.  392.  59  Atl.  105,  69  L.  R.  A.  183. 

11-11]  But  even  assuming  that  the  appe- 
lant was  guilty  of  negllgttice  as  a  matter  of 
law,  there  still  remains  the  question  as  to 
whether  his  negligence  or  that  of  the  re^nd- 
ent  was  the  proximate  or  effldrat  cause  of 
the  accident  The  motorman  himself  testified 
that  when  about  800  feet  distant  he  discern- 
ed some  object  npfHi  the  tra<^  wbidi  he  dis- 
covered to  be  a  wagon  and  team  whoi  about 
50  feet  away,  when  he  apidled  the  emergency 
brake,  but  too  late  to  avoid  the  collision. 
When  he  first  saw  the  object  he  recognized 
it  as  a  possible  danger,  since  be  dalms  that 
he  then  threw  off  tfift  power,  blew  the 
whistle,  and  slowed  down  to  seren  mUes  an 
hour.  The  respondsnt^s  evldenee  abows  ttiat 
a  car,  such  as  the  one  in  question,  could  be 
stoioed  by  anilying  the  onergency  brake  in 
a  distance  ct  8S  teet,  and  that  If,  as  the 
motorman  claims,  the  car  was  going  at  the 
rate  of  seven  miles  an  hour  when  he  apctUed 
the  emergoiQy  brak^  it  would  never  have 
hit  the  wagw.  It  is  hardly  a  sufficient  ex* 
cuse  to  say  that  he  had  the  right  to  assume 
that  tbe  wagon  would  leave  tbe  track,  since 
he  testified  that  he  did  not  know  the  object 
was  a  wagon  till  wlfUn  SO  feet  of  it  If  he 
did  not  know  it  was  a  wagon,  he  could  hard- 
ly assome  that  it  would  leave  the  ttadL  Tbe 
danger  when  he  bad  apjHt>acbed  to  within 
50  feet  was  imminent  and  It  was  for  the  Jory 
to  say  whether,  under  tbe  evidence^  be  Ahould 
not  hare  then  had  bis  car  under  socta  oontrol 
as  to  be  able  to  stop  It  before  Utthiff  the 
wagon.  Whether,  but  for  an  excessive  rate 
of  speed,  the  motorman  saw  the  appeUant's 
danger  In  time  to  avoid  the  collision,  was  a 
question  of  fftct  If  he  did.  It  was  his  duty 
to  stop,  regardless  of  any  negligence  of  the 
appellant  and  his  fallnre  to  do  so,  if  because 
ot  excessive  speed,  was  tbe  proximate  and 
efficient  cause  of  the  injury.  These  were 
questions  for  the  jury.  Aforris  v.  Seattle. 
Renton  &  So.  By.  Co.,  66  Wash.  691,  120 
Pac.  634;  Nlcol  v.  Oregim-Washlngton  B.  ft 
Nav.  Cb.,  128  Pac.  628. 

The  decisions  cited  by  the  respondent  are 
clearly  distinguishable  from  this  case  upon 
the  facts.  In  Pantages  v.  Seattle  Electric- 
Co.,  supra,  it  was  merely  held  that  the  jury 
should  have  been  Instructed  that  the  motor- 
man  had  the  right  to  assume,  ifntU  the  dan- 
ger became  imminent  that  the  automobile 
would  leave  the  track  In  time  to  avoid  a 
collision.   As  we  have  seoi,  there  was  no 
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ground  for  this  assumption  under  tbe  mo- 
torman's  evidence  here.  In  Criss  t.  Seattie 
Electric  CO.,  38  Wash.  320,  80  Pac.  525.  tbe 
erldsice  showed  that  the  motonnan  did  not 
see  the  plaintiff  onUl  be  came  np<m  tbe 
track  30  or  40  feet  ahead  of  the  car.  Uie 
danger,  when  first  dlscorwed,  was  Imminent, 
and  the  motonnan  had  no  diance  to  avoid 
it  Here  the  motommn  saw  the  object  aa 
the  track  whra  300  feet  ^stant.  In  Flubart 
T.  Seattle  Electric  Go^  supra,  the  plaintiff, 
a  pedestrian  unimpeded  in  any  manner,  was 
apparently  never  <m  tiie  track,  but  carelessly 
walked  80  close  to  it  aa  to  be  struefc  by  the 
car.  Under  the  evldoice  before  us,  the  case 
Bhonid  bare  bem  submitted  to  the  jury  upon 
tbe  anestlons  of  the  respondent's  lugUgence, 
the  appellant's  negllgoice,  and  proximate 
cause. 

Tha  judgment  la  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 

MOUNT,  MOIUIIS,  FUIiliSaTON,  and 
UAIN,  JJf  concur. 


WARD  T.  MAOAHA. 

(Sopreme  Court  of  Washington.   Jan.  25, 

1913.) 

1.  ICZZCDTOBS  AND  AdUINISTBATOBS  (|  122*)— 
SPKCIAL     ADMINIBTBATOBS    —     POWEBS  — 

"Debts." 

Rem.  &  Bal.  Code,  I  1420,  aathorizas  the 
appointment  ot  ipecisl  administiaton,  and  em- 
powers them  to  collect  and  preserve  the  effects 
of  the  deceased.  Section  1421  requires  them  to 
five  a  bond  conditioned  to  return  a  true  Inven- 
toiy  of  the  goods,  chattels,  rights,  and  credits, 
and  to  account  for  all  goods,  chattels,  debts, 
and  effects  of  the  deceased.  Section  1^22  pro- 
vides that  they  shall  collect  aU  goods,  chattels, 
and  debts,  and  preserve  them  for  tbe  executor 
or  administrator  wtien  appointed.  Section  1423 
pntTides  that  their  du^  sliall  cease  upon  the 
sranting  of  letters  testamentary  or  of  adminis- 
tration. Section  1424  provides  that  tbe^  shall 
not  he  liable  to  an  action  by  any  creditor  of 
tbe  deceased.  Section  1479  provides  that  no 
holder  of  a  cialm  against  an  estate  shall  lue 
thereon,  unless  tbe  claim  Is  first  presented  to 
the  ezecator  or  administrator.  Held,  that  the 
powers  of  the  special  administrators  are  limited 
to  the  collection  and  preservation  of  tbe  estate 
and  to  caring  for  the  real  property  for  tbe  gen- 
ersl  administrator,  and  they  have  nothing  to  do 
with  claims  and  no  power  to  pay,  allow  or  re- 
ject them;  the  word  "debts"  in  sections  1421 
and  1422  meaning  debts  due  the  deceased,  and 
hence  presentation  of  a  dalm  to  a  special  ad- 
ministrator is  not  a  snffident  presentation  with- 
in section  1479. 

[Ed.  Note. — For  other  cases,  see  Ezecntots 
and  Administrators,  Cent  Dig.  §S  494-495V^ ; 
Dec.  Dig.  I  122.* 

For  othe;  de5nitions,  see  Words  and  Phrases, 
VOL  2,  pp.  18e4-1886;  vol.  8,  p.  7028.] 

2.  PuuDXNO  (I  408*)— Defects—Waiveb. 

An  objection  to,  a  complaint  for  insufficien- 
ry  may  be  taken  at  any  stage  of  tbe  proceed- 
injtH. 

[ESd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1362,  1366:   Dec.  Dig.  S  408.*j 


3.  EhKCUTOBS  AND  ADinNISTBATOSfl  (|  431*)— 

Claims — Necissitt  of  Pbesentation. 

Failure  to  present  a  claim  against  an  es- 
tate to  the  executor  or  administrator,  as  requir- 
ed by  Item.  &  Bal.  Code,  {  1479,  is  not  a  mere 
matter  of  abatement,  but  the  presentation  is  a 
fact  essential  to  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminlstraton,  Cent.  l>ig.  K  764,  767, 
819,  1864,  1866;  Dea  Dig.  |  431.*] 

4.  EZKCUTOBS  AND  Admikistbatobs  (|  222*>— 
Olaius— NacBssirr  of  Pbxsentation. 

Where  a  claim  against  a  decedent^s  estate 
was  rejected  by  tbe  special  administrator  and 
suit  brought  against  him,  the  executor  thereaft- 
er appointed,  by  adopting  tbe  pleadings  of  the 
special  administrator  and  by  failing  to  plead 
the  oonpresentatioDC  of  the  claim  to  himself, 
did  not  waive  the  necessi^  for  such  presenta- 
tion, since  an  executor  does  not  staiM  In  the 
place  of  the  deceased  bat  is  a  trustee  for  the 
beiiB  and  devisees,  and  cannot  waive,  as  apdnst 
them,  any  requirement  of  tbe  statute. 

[Ed.  Note^For  other  cases,  see  £3xecntors 
and  Adminlstraton,  Cent  Dig.  H  764-766; 
Dec  Dig.  t  222.*] 

5.  ExEonroBs  and  AninifZBntATOM  (|  222*)— 
Speciaz.  Admihistbatob— Powers. 

An  executor  cannot  ratify  the  rejection  ot 
a  claim  by  the  special  administrator,  and  hence, 
even  if  his  conduct  amounted  to  a  ratification, 
he  was  not  estopped  to  raise  the  objection  that 
a  claim,  although  presented  to  the  si>ecial  ad- 
ministrator, had  never  been  presented  to  bim. 

[Ed.  Note.— For  other  cases,  see  Ekecutors 
and  Administrators,  Cent  Dig.  H  764-766; 
De&  Dig.  I  222.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gitllam,  Judge. 

Action  by  C.  M.  Ward  against  Charles  F. 
Magaha,  as  executor  of  Robert  J.  English, 
deceased.  Judgment  for  def aidants  and 
plaintiff  appeals.  Affirmed. 

Edgar  J.  Wright  and  J.  L.  Corrlgan,  both 
of  Seattle,  tas  affiant  J.  H.  Allen,  of 
Seattle,  for  respondent 

GHADWIGK,  J.  This  is  an  action  brought 
to  recover  a  debt  against  tbe  estate  of  Rob- 
ert J.  English,  deceased.  English  died  test- 
ate on  September  27,  1900.  and  on  December 
1, 1909,  Robert  Boykw  was  appointed  special 
administrator  of  the  estate,  the  executor  at 
the  time  being  a  nonresident  In  August  fol- 
lowing defendant  Charles  F.  Magaha,  who 
was  named  as  an  executor  of  the  will,  quali- 
fied, and  has  since  administered  the  estate. 
After  the  appointment  of  Boyker,  a  claim  Id 
due  form  was  presented  by  plaintiff.  It  was 
thereafter  rejected,  whereupon  this  suit  was 
brought,  pending  which  and  after  the  answer 
had  been  filed  the  attorneys  for  the  respec- 
tive parties  stipulated  that  the  present  exe- 
cutor sliould  be  substituted  as  defendant 
and  that  the  case  should  proceed  to  trial  up- 
on the  pleadings  as  then  made  up.  Upon  the 
trial  of  the  case,  it  appearing  that  the  claim 
had  never  beem  presented  to  tbe  executor,  tbe 
court  sustained  a  motion  to  dismiss  the  case, 
and  from  a  Judgment  of  dismissal  plaintiff 
has  apiiealed.  The  concrete  questions  pre- 
sented are:  (1)  Is  the  presentation  of  a 
claim  to  a  special  administrator  a  sufficient 
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presmtaUon  tmder  our  statute  of  nonclalm? 
(2)  If  tbe  presentation  was  not  formal,  was 
It  waived  by  answering  and  going  to  trial 
on  the  mwits? 

[1]  It  Is  dearly  tbe  policy  of  our  law  to 
keep  the  administration  of  estates  within  the 
hands  of  regularly  aE^lnted  administrators, 
and  to  rely  upon  special  administrators  only 
In  cases  of  emergency  and  for  a  limited  time. 
Sections.  1420-1425,  Rem.  &  BaL  Oode.  Sec- 
tion 1420,  Rem.  &  Bal.  Code,  defines  the  con- 
ditions under  which  a  special  administrator 
may  t>6  appointed,  and  defines  his  duties 
•  •  to  collect  and  preserve  the  effects 
of  the  deceased  •  •  •."  Section  1421  pro- 
vides Toe  the  giving  of  a  bond  with  condition 
that  he  will  return,  a  true  inventiory  of  the 
"goods,  chattels,  rights  and  credits,"  and  will 
account  for  all  "goods,  chattels,  debts  and 
Sects'*  of  the  deceased.  Section  1422  pro- 
vides that  he  shall  collect  all  "goods,  chattels 
and  debts,"  and  preserve  the  same  for  the  ex- 
ecutor or  administrator  when  appointed. 
Section  1423  provides  that  his  duties  shall 
cease  upon  ttie  granting  of  letters  testament- 
ary or  of  administration.  Section  1^  pro- 
vides tiiat  the  special  administrator  "shall 
not  be  liable  to  an  action  by  any  creditor  of 
the  deceased."  In  discussing  sections  1421 
and  1422,  it  is  argued  that,  l>ecause  the  stat- 
ute uses  tlie  words  "rights  and  credits"  and 
"debts,"  "debts"  must  mean  debts  owing  by 
the  deceased.  Taking  the  whole  statute,  Its 
wofds  and  purpose,  we  think  it  Intends  to 
cover  only  such  d^>ts  and  choses  in  action 
aa  may  be  ass^  of  the  estate.  The  only  ob- 
ject in  appointing  a  special  administrator  is 
to  preserve  the  assets  pending  a  formal  ad- 
ministration, and  nowhere  is  tlie  matter  of 
debts  owing  by  tlie  deceased  mentioned,  ex- 
cept the  provision  that  the  limitation  for  all 
suits  shall  begin  to  mu  from  the  time  of 
granting  letters,  and  that  tlie  "special  admin- 
Is^tor  shall  not  be  liable  to  any  action  by 
any  creditor."  Every  provision  of  the  law 
gtring  to  the  matter  of  claims  Is  elsewhere 
covered,  and  we  will  not  iffesnme  that  the 
Legislature  intended  to  leave  the  right  to  pre- 
sent a  claim  to  a  special  administrator  con- 
cealed in  words  of  doubtful  meaning.  Coun- 
sel says,  however,  that,  although  tbe  law  may 
be  that  a  special  administrator  shall  not  be 
liable  to  suit,  it  nowhere  says  that  a  creditor 
cannot  serve  his  claim  on  the  special  admin- 
istrator; that  it  Is  the  duty  of  the  special  ad- 
ministrator to  lEeep  audi  claims  and  turn 
them  over  to  his  successor  for  ai^roval  or 
rejection.  There  Is  much  of  equity  in  the  ar- 
gumffit  advanced  by  counsel,  but  all  claims 
against  estates  are  collectible  under  the  stat- 
ute and  not  otherwise ;  and,  while  the  stat- 
ute does  not  say  In  terms  that  a  claim  can- 
not be  presented  to  the  special  administra- 
tOT,  it  does  say,  Inferentlally  at  least,  tliat  a 
special  administrator  shall  have  nothing  to 
do  with  claims.  His  duties  as  defined  omit 
all  reference  tlmeto.  This  seems  certain 
when  bis  dntlM  ar*  compared  with  tb«  dntlw 


of  an  exeentOT  or  administrator;  it  bdn^ 
there  provided  that  th^  shall  give  notice  to- 
creditors  and  make  provision  for  the  pa;^ 
ment  of  claims.  Tb»  statute  does  say  tbat 
"no  h<dder  of  any  dalm  against  an  estata 
shall  maintain- an  action  th^ieon  unless  tbe 
claim  shall  have  hem  drat  iMveented  to  tbe 
executor  or  administrator."  Ron.  &  Bal. 
Code,  I  1479.  This  section  has  been  b^d 
mandatory  by  this  court  McFarland  v.  Falrw 
lamb,  18  Wash.  001,  C2  Paa  239;  Strong  ▼. 
Eldrldge,  8  Wash.  59^  8S  FaC  096;  Foley  t. 
McDonn^  48  Wash.  272,  93  Pac  82L  The 
powers  of  a  ei>ecial  administrator  are  purely 
statatory,  and  are  llndted  to  the  coUectlftt 
and  preaervation  of  the  po^nal  estate  and 
to  caring  for  the  real  iwoperty  for  the  gen»al 
administrator  when  appointed.  He  has  no 
pow»  to  exorcise  the  powers  and  dotieB  con- 
ferred upon  a  regnlar  administrator  "snc^  aa 
the  allowanoe  of  claims."  State  v.  Sea  Jnd. 
Dlst,  IS  Mont  481.  46  Paa  269 ;  In  re  Ford's 
Estate,  29  Mont  288,  74  Pac  735 ;  In  re  8a<^- 
ett  78  CaL  300,  20  Paa  863 ;  In  re  Wincox, 
186  111.  448,  67  N.  B.  1073;  18  Cya  1326; 
Sui^le's  Succession,  23  La.  Ann.  24;  In  re 
Parish,  29  Barb.  (N.  Y.)  627.  In  the  first 
case  dted  It  was  held  that,  the  power  of  a 
special  administrator  beiiig  statutory,  be 
could  neither  allow  nor  reject  a  claim,  and 
that  an  ord^  of  the  district  court  directing 
the  payment  of  an  Indebtedness  was  void. 
In  Re  Ford's  Estate  the  Qtedal  admlnlstra* 
tor  was  denied  credit  for  expenses  incurred 
in  the  appointment  of  appraisers  and  the  ex- 
pense of  publishing  notice  to  creditors,  be- 
cause he  was  without  authority  to  incur  el- 
ther,  it  being  held  that  to  sanction  his  publi- 
cation of  notice  to  creditors  would  be  to  limit 
the  time  for  the  presentation  of  dalms  la 
plain  contravention  of  tbe  statute. 

It  being  clear  upon  principle  and  anthorl- 
;  ty  as  as  the  statute  that  a  owdal  admin- 
istrator  has  no  power  to  pay  claims  against 
the  estate,  it  follows  that  he  has  no  authori- 
ty to  eith^  allow  or  reject  them. 

[2-4]  ThU  being  so.  It  follows  that  the 
question  for  us  to  decide  is  whether  a  cred- 
itor of  an  estate  who  has  never  made  legal 
presentation  of  bis  claim,  and  who  has  com- 
menced an  action  i^alnst  one  who  cannot  be 
sued  under  tbe  statute  (section  1424,  Rem.  & 
Bal.  Code),  can  recover  upon  tlie  sole  ground 
that  the  defendant  executor  has  stipulated 
to  adopt  the  pleadings  filed  by  the  special  ad- 
ministrator, and  did  not  raise  the  obJectl(HL 
as  to  presentation  until  the  trial  was  in 
progress.  In  other  words,  was  the  objection 
urged  waived  by  the  executor  when  he  adopt- 
ed an  answer  going  to  the  merits  and  went 
to  trial  upon  It?  Respondent  takes  the  posi- 
tion that  tbe  complaint  does  not  state  a 
cause  of  action,  and  that  under  r^>eated  rul- 
ings of  this  court  an  objection  aa  to  the  suf- 
ficiency of  the  complaint  can  be  made  at 
any  time  even  In  this  court  It  Is  unneces- 
sary  to  collect  or  review  tbe  decisions  to  ana- 
taln  tbia  proposltloiL  On  tbe  other  band,  ajh- 
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pelluit  contenda  that  the  follare  to  ntneent 
the  claim  Id  proper  form  is  matter  of  abate- 
ment only,  and,  unless  pleaded.  Is  walred. 
To  sustain  this  position,  he  relies  upon  many 
cases,  among  them  Clayton  t.  Dlnwoodey,  38 
Utah.  251,  03  Pac  723,  14  Ann.  Cas.  926; 
Bemmerly  t.  Woodward,  124  Cal.  C68,  57  Pac. 
OBI;  In  re  Morgan's  Estate,  46  Or.  233.  77 
Paa  608,  78  Pac  We  cite  these  cases 

because  the  statutes  of  California,  Oregon, 
and  Utah  are  substantially  the  same  as  our 
own.  We  may  grant  that  these  cases  sustain 
appellant's  contention,  although  this  court 
has  held  contrary  to  the  rule  of  the  Utah 
case;  but  they  will  not  be  held  to  control 
this  case,  for  the  general  rule  of  practice  In 
this  state  la  that  an  objection  to  a  complaint 
because  tt  does  not  state  a  cause  of  action 
may  be  taken  at  any  stage  of  the  proceed- 
ings. In  view  of  our  special  statute  of  non- 
claim,  we  think  the  formality  of  present- 
ment  Is  not  entirely  a  matter  of  abatement 
It  is  true  the  debt  may  live,  but  the  statute 
b  designed  for  the  protection  of  estates, 
and  to  tnr  a  recovery.  The  reasoning  of 
the  cases  above  noted  la  not  entirely  satis- 
factory, nor  are  the  Callfomlan  cases  in  en- 
tire accord  with  the  reasoning  of  other  cases 
decided  1^  the  same  court  The  general  rule 
is  that  an  executor  Is  a  trustee  for  the  heirs, 
and  in  no  sense  stands  in  the  shoes  of  the 
deceased,  that  he  Is  bound  by  the  statute, 
and  cannot  waive  as  against  the  heirs  or 
devisees  any  requirement  of  the  statute.  IS 
Cfc.  600;  11  A.  &  E.  Enc.  Law.  924;  Cock- 
reU  T.  Seasongood  (Miss.)  33  South.  77 ;  Fitz- 
gerald V.  Nat  Bank.  64  Neb.  260,  89  N.  W. 
S13  (syllabus) ;  Wlnchell  v.  Sanger,  73  Conn. 
399,  47  Aa  706.  66  L.  R.  A.  935;  Farwell  v. 
Richardson.  10  N.  D.  34,  84  N.  W.  558;  Mil- 
ler V.  Ewing,  68  Ohio  St  176,  67  N.  El.  202 ; 
Thompson  t.  Hozsle,  26  R.  I.  377.  66  AtL 
930. 

Our  views  are  further  sustained  by  the 
holding  of  almost  all  courts  that  the  plea 
<rf  the  statute  of  limitations  cannot  be  waiv- 
ed <»  omitted  by  an  administrator.  If  so. 
he  cannot  by  snch  omission  waive  the  bar 
of  the  statute  of  nonclaim  as  against  the 
estatfc  Tlie  eases  of  Dounerberg  t.  Oppen- 
helmer,  16  Wash.  290,  46  Pac  254.  Hegrath 
T.  OUmore,  16  Wash.  558,  46  Pac  1032,  and 
Ntis  T.  Fliiqnharson,  9  Wash.  508.  87  Pac 
607,  are  also  relied  on.  The  Donnerberg 
Oue  did  not  decide  "that  presentation  as  re- 
qnired  by  section  1472,  Rem.  &  Bal.  Code, 
was  not  necessary  before  commencement  of 
the  aetton."  HcFarland  t.  EUrlamb,  IS 
Wash.  001,  52  Pae  288.  The  action  was 
pending  at  the  time  of  the  death  of  the  de- 
fendant In  tbe  MegraOt  Case.  In  Nels  r. 
Vaiqnhamn  it  to  said:  "In  tbe  second  place, 
the  aK>d]ant8  are  not  in  a  position  to  urge 
file  obJeetl<m  In  thto  court  that  there  was  no 
pnasntatlai  ot  plalntlfEB'  daim  or  demand 
to  tbe  admlntatrator.  Tbe  record  does  not 
ihow  Oat  tbe  objection  was  made  In  tba 


court  below,  and  it  cannot  be  takem.  for  the 
first  time  In  the  appellate  court"  This  would 
seem  to  sustain  the  theory  that  the  presen- 
tation of  a  claim  could  he  waived,  but  the 
expression  Is  Inconsistent  with  the  later  rnl- 
ing  of  the  court  as  declared  In  the  Fairlamb 
and  other  cases.  Since  those  decisions  the 
statute  must  be  taken  as  It  reads,  and  tbe 
presentation  is  a  ftict  ess^tlal  to  the  cause 
of  action  as  much  so  as  the  instrument  sued 
on.  Our  conclusion  is,  therefore,  that  that 
part  of  the  decision  in  the  case  of  Nels  t. 
Farquharson  hereinbefore  quoted  Is  not  the 
law.  and  should  be  overruled  with  the  rest 
of  the  oi^on.  See  Barto  v.  Stewart  21 
Wash.  618,  59  Pac  480.  The  Falrlamb  and 
succeeding  cases  seem  to  be  sustained  by  the 
better  reason,  considering,  as  we  should, 
that  the  rule  of  the  common  law  which  pass-  * 
ed  the  legal  title  to  the  administrator  with- 
out restriction  is  greatly  modified,  if  not 
entirely  overcome,  by  the  laws  of  this  state ; 
for,  although  retaining  In  a  sense  the  theory 
that  the  title  Is  In  the  administrator,  it  Is 
more  as  a  fiction  than  a  reality.  The  admin- 
istrator does  not  personate  the  deceased  as 
he  did  at  common  law.  Therefore  he  is 
bound  to  act  as  be  would  for  a  principal, 
moving  in  the  same  way,  assertlDg  the  same 
rights,  and  pleading  the  same  defenses.  If 
he  had  the  personal  Interest  and  title  of  a 
common-law  administrator,  he  might  waive 
a  right  or  a  defense,  and  the  remedy 
the  heir  would  be  against  the  administrate 
as  for  a  devastavit;  but,  under  modem  con- 
ditions, he  cannot  waive  that  which  a  stat- 
ute says  shall  be  done,  for  the  statute  meas- 
area  as  well  the  limit  of  his  powra  as  the 
extent  of  the  creditors*  or  strangers'  right 
In  writing  this  we  have  In  mind  the  case 
of  Denney  v.  Parker,  10  Wadi.  218.  38  Ftic 
1018,  where  the  compromise  of  a  claim  by  an 
administrator  pending  a  lawsuit  was  af- 
firmed. The  case  is  not  made  to  rest  upon 
authority,  unless  It  be  the  case  of  Parker 
V.  Providence,  etc,  S.  S.  Co.,  17  R.  L  376. 
22  Atl.  284,  23  AtL  102.  44  U  R,  A.  414.  83 
Am.  St  Rep.  869,  and  reference  to  that  case 
will  show  that  it  was  really  bottomed  upon 
a  stetute  declaratory  of  the  common  law, 
giving  an  administrator  power  to  arbitrate 
or  compromise  all  doubtful  claims  lndQ)end- 
ent  of  the  order  or  direction  of  the  court 
"Elxecutors  and  adndnistrators  may  submit 
to  arbitration  or  may  adjust  by  compromise 
any  claims  In  tevor  of  or  agaliut  tbe  estates 
by  them  represented,  in  tba  same  manner 
and  with  the  same  dtect  as  tbe  testator  or 
intestate  might  have  done.**  In  some  of  the 
states  the  common-law  powers  of  an  admin- 
istrator are  recognized  by  tba  conrta  not> 
withstanding  tbe  statutes.  They  seem  to 
have  been  nnwlUlng  to  break  away  from  Uie 
conmion  law;  whereas,  it  seems  to  ns  ttiat 
the  purpose  of  tbe  stotntes  making  an  ad- 
ministrator amenaUe  to  tbe  orders  of  the 
court  was  intended  to  KntA  the  onccfrtaintar 
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and  confusion  of  the  resultant  rule  as  an- 
nounced In  most  all  of  the  older  cases.  We 
quote  It  from  the  Rhode  Island  case:  "If, 
in  the  exercise  of  this  power,  the  executor 
or  administrator  by  reason  of  n^Iigence  or 
any  serions  error  In  Judgment  obtains  a  less 
sum  than  he  would  clearly  be  entitled  to 
recover  at  law,  he  may  be  held  to  be  guilty 
of  a  devastavit,  and  be  required  to  make  up 
the  loss  out  of  his  own  estate ;  but  stiU  the 
compromise.  If  made  In  good  faith,  woold  be 
binding  upon  the  parties  thereto.  In  Rogers 
V.  Hand,  89  N.  J.  Bq.  270,  275,  which  was 
a  case  In  which  the  executors  compromised 
and  settled  a  claim  against  the  estate  with- 
out suit,  the  court  says:  'When  they  act 
in  good  faith,  those  who  would  impeacli 
their  conduct  must  show  fraud  or  mistake, 
or  that  they  have  acted  without  authority  or 
contrary  to  law.'  **  There  is  now  no  reason 
for  ignoring  our  statutes  and  allowing  an 
administrator  to  waive  a  right,  or  admit 
by  his  action  or  inaction  a  claim  against  an 
estata  The  reasons  stated  In  the  Denney 
Case  are  unsound.  The  case  seems  to  have 
proceeded  upon  the  theory  that  the  probate 
court  was  something  "over  the  hills  and  far 
away,"  whereas  it  was  the  same  court  In 
which  the  action  was  pending,  and  with 
full  power  in  the  same  Judge  to  discontinue 
the  action  at  law  until  the  probate  record 
could  be  made  up.  Sloan  v.  West,  63  Wash. 
^3,  116  Pac.  272.  The  reasoning  of  the 
late  Chief  Justice  Dunbar  In  his  dissent- 
ing <v>lnlon  to  the  decision  under  discussion 
seems  to  us  to  be  unanswerable. 

[B]  Appellant  further  contends,  and  sought 
to  put  this  contention  Into  legal  form  by  the 
profTer  of  an  amended  complaint  allee^g 
that,  Inasmuch  as  the  special  administrator 
did  for  eight  or  nine  months  administer  the 
estate  by  acknowledging  and  paying  claims, 
the  executor  should  now  be  estopped  to  ques- 
tion his  authority;  especially  so  after  stip- 
ulating to  accept  his  answer  as  his  own. 
It  will  be  seen  by  reference  to  the  author- 
ities cited  that  the  conduct  of  the  special  ad- 
ministrator was  In  excess  of  his  duties  as  de- 
fined by  statute,  nor  can  the  act  of  the  ad- 
ministrator operate  to  deprive  the  estate  of 
the  benefit  of  the  statutes  of  nonclalm.  If 
we  were  to  so  hold,  the  estate  would  be  put 
in  a  worse  position  by  the  appointment  of 
an  executor  than  It  was  before,  for  no  ac- 
tion could  be  maintained  against  the  special 
administrator  (section  1424)  and  none  agalnft 
the  executor  (section  1479).  Yet  we  are 
called  upon  to  hold  that  an  executor  can 
ratify  something  that  the  statute  expressly 
>  forbids.  Appellant's  remedy  as  a  creditor 
was  to  ask  for  the  appointment  of  some  suit- 
able person  as  administrator,  so  that  he 
might  present  his  claim  in  a  formal  way. 

Affirmed. 

GROW,  C.  J.,  and  G0.SE;  MOUNT,  and 
PARKE}R,  JJ.,  concur. 


EOLOFF  r.  GHIOAGO,  li.  ft  F.  8.  BY.  GO. 

(Supreme  Coort  of  Washington.  Jan.  18^  1913.) 

L  Mabteb  ahd  Skbvart  (|  278*)— Injubus 

TO  Servant— Pboxikate  Cause. 

Where  decedent  was  killed  by  the  fall  of 
a  brick  while  at  work  at  the  base  of  a  40-foot 
tower,  and  there  was  evidence  that  defendant's 
foreman  was  tossing  the  bricks  tiom  one  posi- 
tion to  another  on  top  of  the  tower  and  that 
one  of  them  fell,  the  evidence  was  sufficient  to 
warrant  a  finding  that  the  foreman's  negligence 
caused  the  brick  to  fall. 

[Bd.  Note.— For  other  cases,  see  Maater  and 
Servant,  Gent  Dig.  Ji  9M,  »5fr-e58,  SO0-^fS», 
871«  0^  m;  Dec.  Dig.  {  278.*] 

2.  Hastbb  ahd  Sxbvakt  (I  180*)— Dbaxe  or 
Sbbvaiit  —  Sais  Pimm  —  Neouokkcb  of 
Fellow  Servant. 

Where  defendant's  foreman,  wliUe  on  the 
top  of  a  ^wer,  negligently  tossed  certain  loose 
bncks  from  one  position  to  another  so  that  one 
of  them  fell  and  killed  decedent,  who  was  wott- 
ing below,  the  foreman's  act  was  a  violation 
of  the  master's  duty  to  furnish  decedent  with  a 
safe  place  to  work  and  keep  it  reasonably  safe, 
and  was  not  the  negligence  of  a  fellow  servant. 

[Bd.  Note.— For  other  cases,  see  Master  apd 
Servant,  Cent.  Dig.  H  440-474:  De&  Dig.  | 
190.*] 

8.  Mastbr  and  Bbbvaht  (1  222*)— Dbatb  or 

SBBVAUT  —  DANOXtOVB    n.AOK  —  Afl8UMKI> 

Risk. 

Where  decedent  took  bis  place  at  the  base 
of  a  tower  at  the  direction  of  his  foreman,  and 
was  later  killed  by  the  fall  of  a  brick  negligently 
tossed  from  the  top  of  the  tower  by  the  foreman 
without  warning,  decedent  did  not  assume  the 
risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  U  64S-«D1;  Dec.  Dig.  f 

4.  Makhaob  50*)— PBoor  or  Maxuagk — 

GHILDEEN— BVIDENCB. 

In  an  action  for  death  of  a  servant,  evi- 
dence of  decedent's  brother  that  he  was  present 
at  decedent's  wedding  in  Bulgaria,  that  the  cere- 
mony was  performed  by  a  Christian  priest  ac- 
cording to  the  custran  of  the  country,  and  that 
the  parties  lived  together  until  decedent  came 
to  the  United  States,  and  that  three  children, 
a  girl  and  two  boys,  were  bom  to  them,  was 
sufficient  ^rima  facie  proof  to  show  that  de- 
cedent left  a  widow  and  children. 

[Bd.  Note.— For  other  cases,  see  Marriage, 
Gent  Dig.  ||  7»-88 ;  Dea  DIgn  BOM 

5.  bxkcutobs  and  admin  istbat0b8  q  19*) — 
Right  to  Appointment— Waiveb. 

The  right  of  a  decedent^s  surviving  spoose 
and  next  of  kin,  in  their  order,  to  administer 
his  estate,  conferred  by  Rem.  ft  BaL  Code,  { 
1389,  is  a  personal  right,  which  is  waived  by 
their  failure  to  apply  for  letters  within  40  days 
after  decedent's  death,  after  which  the  court 
has  discretionary  power  to  appoint  any  suitable 
person. 

[Bd.  Note.— For  other  cases,  see  Executon 
and  Admloistratws,  Gent  Dig.  H  78-82;  Dec 
Dig;  I  1».*] 

6.  BZBOUTOBS  AND  ADHIirXSTmATOBS  (1  28*)— 

Appointment— GoLLATEBAL  Attack. 

Where  decedent's  widow  and  children  were 
nonresident  aliens,  whereupon  the  court  appoint- 
ed decedent^s  broker,  a  resident  of  the  state, 
as  his  administrator  before  the  expiration  <MF  40 
days,  the  brother  being  a  suitable  person  and 
the  40  days  having  expired  without  any  appli- 
cation on  the  iMTt  of  the  decedent's  widow  and 
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children  for  letters,  the  appointment  was  valid 
as  against  collateral  attack. 

[Kd.  Note.— For  other  cases,  see  Bzecntors  and 
Admlnfstimton.  Cent  Dig.  H  177-182,  14U; 
Dec^  Dig.  i  2»>] 

T.  Death       11*)  —  Action  tob  WBOiranji, 
Dkath— Obeation. 

Since  no  right  of  action  for  wron^nl  death 
existed  at  common  law,  the  right  Is  entirely  gov- 
erned by  statute. 

[Ed.  Note.— For  other  cases,  see  Deatli,  Cent. 
Dig:  H  10,  IS;  DM.  Dig.  f  U.*] 

&  Death  (i  32*)— Action  fob  Duth— Bekb- 

nCIABIES. 

Under  Bern.  &  Bal.  Code,  i  183,  creating 
a  ririit  of  action  for  wrongful  death,  the  sole 
benefidaries  are  the  decedent's  widow  and  chil- 
dren, and  not  the  parents  or  collateral  heirs. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  47,  48;  Dec  IMg.  i  32.*] 

9.  Death  (SI  31.  42*)— Wsonofol  Duib— 
BioHT  TO  Sub. 

Under  Rem.  &  Bal.  Code,  S  183,  creating  a 
right  of  action  for  wrongfol  death,  only  a  single 
action  can  be  prosecuted,  either  the  widow 
and  children  f<»r  their  joint  benefit  or  by  the 
decedent's  personal  representative  with  the  con- 
sent of  the  widow  and  children  for  their  benefit 
[Ed.  Mote.— For  other  cases,  see  Death,  Cent 
^  H  86.  87-46,  48,  68;  De&  Dig.  »  31. 

10.  ETtDENCK  (I  318*)— HBABSAT— lATTEBS. 

Where  decedent  died,  leaving  a  wife  and 
children  in  Bulgaria,  a  letter  written  in  the  Bul- 
garian lancnage  wlthoot  signature,  in  the  hand- 
writing of  decedent^s  sister,  purporting  to  have 
been  written  for  the  widow,  who  could  not 
write,  to  decedent's  brother,  begging  him  to 
send  the  widow  money  with  which  to  snpport 
the  children,  was  hearsajr  and  Ineomitetent  to 
diow  the  widow's  authority  to  the  brother  to 
institute  si^t  as  administrator  for  decedent's 
wrongful  death. 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  1198-1200;  Dec.  Dig.  |  31&*] 

11.  Btidxhce  a  .373*)— Action— Adminibiea* 
tok— Bight  to  Stn— Evidence. 

"Where  decedent  died,  leaving  a  widow  and 
chUdien  In  Bulgaria  and  complainant,  a  brother, 
in  Washington,  a  certificate  in  the  Bulgarian 
language  ca  the  mayor  of  the  city  where  the 
widow  lived,  and  his  secretary  certifying  that 
eomplaioant,  who  sued  as  administrator,  was  a 
brother  of  the  decedent,  and  that  the  three  chil- 
dren therein  named  were  decedent's  children, 
that  she  authorized  and  directed  complainant  to 
brinf  the  actim  for  her  and.  the  child  re  o,  and 
bearmg  the  impress  of  a  rubber  stamp  as  the 
offida]  seal  of  the  mayor,  but  not  purporting 
to  have  been  signed  by  me  widow  by  mark  or 
otherwise,  was  incompetent  to  confer  authority 
from  the  widow  on  the  complainant  to  maintain 
the  suit 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1581-1686,  1590,  1682,  1503, 
1610,  16U;  Dec.  Dig.  |  878.*] 

12.  ACKHOWLEDOMBHT    (S     57*)  —  WbONOFUL 

Death- Adhinistbatob— AuTHOBiTi  to  Sue 

—Evidence. 

Decedent  was  killed  in  Washiogton,  and 
left  a  widow  and  certain  children  in  Bulgaria. 
Comidainant  a  broths,  instituted  suit  in  Wash- 
iogtcHu  and,  to  show  authority  by  the  widow, 
offered  a  typewritten  paper  purporting  to  have 
been  signed  by  the  widow  by  mark  and  to  au- 
thorite  the  bringing  and  prosecution  of  the  ac- 
ti<ai  for  her  and  minor  children,  naming  them. 
There  were  no  witnesses  to  the  signature,  but 
the  paper  purported  to  have  been  acknowledged 
in  saffldent  form  before  an  officer,  whose  title 
was  written  in  a  foreign  language,  authentica^ 


ed  by  the  impress  of  a  mbber  stamp  or  seal,  the 
Iwend  of  wmch  was  also  in  a  foreign  language. 
The  venue  was  in  the  dtj  of  Kostel,  kiDgdwn 
of  Bulgaria,  and  it  was  asserted  that  the  cer- 
tifying officer  was  the  mayor  of  that  place,  and 
the  impression  his  official  seal.  Held  that,  since 
such  pap«  was  not  one  entitled  to  recnd  by 
reason  of  Its  being  acknowledged,  and  it  was  not 
for  that  reason  entitled  by  law  to  be  acknowl- 
edged as  provided  by  Rem.  &  Bal.  Code,  §1  875S. 
6760,  the  acknowledgment  did  not  prove  It,  and 
It  was  therefore  insnffident  to  show  complain- 
ant!! authority. 

[Bd.  Mote.^For  other  casea,  lee  Axteowledg* 
ment  Cent  Dls.|2e4;  Dec  Dig.  1 67.*] 

18.  Btidenob  (I  378*>--WEONoruL  Death— 

Aitthobity  to  Sue— Pboof. 

Where  decedent  died  leaving  a  widow  and 
children  In  Bnlgaria,  and  his  brother  was  ap- 
pointed as  administrator  In  Washington,  after 
which  the  widow  executed  an  instrument  au- 
thorising the  brother  to  institute  a  suit  for  de- 
cedent's wrongful  death  on  behalf  of  herself  and 
children,  the  execution  of  the  instrument  should 
have  been  proved  1^  the  testimony  or  deposiUon 
of  scnne  persi^  who  saw  her  sign  it 

[Ed.  Mot&— For  other  cases,  see  Evidence, 
Cent  Dig.  M  1581-1568, 1690, 1602, 1693, 1610, 
1611;  Dea  Dig.  |  Sre.*] 

Department  2.  Appeal  from  Snperlor 
Coozt,  King  Countj ;  WIlBon  R.  Oay,  Judge. 

Action  by  Nick  Koloft;  aa  administrator 
of  tba  estate  ot  Christ  P.  Eoloff,  deceased, 
against  the  Chicago,  Milwaukee  ft  Pnget 
Sound  Ballway  Company.  Judgmoit  ft>r 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

Geo.  W.  Korte,  of  Seattle  (F.  M.  Dudley, 
of  Seattle,  of  counsel),  for  aHwUant  Wal- 
ter li.  Johnstone  and  S.  A.  Keenan,  both  ot 
Seattle,  for  respondent 

ELLIS,  J.  This  la  an  action  by  the  ad- 
ministrator for  the  benefit  of  the  widow 
and  minor  children  of  the  decedent  to  re- 
cover damages  from  the  defradant  railway 
company  for  Its  allied  n^ligence  resnlting 
In  the  decedent's  death.  The  evidence  In- 
troduced by  the  plaintiff  fairly  estabUsbed 
the  following  facts:  The  decedent  was  a 
common  laborer,  about  35  years  of  age, 
a  native  of  Bulgaria,  and  had  resided  in 
this  country  but  about  26  months.  The 
defendant  In  September,  1911,  was  construct- 
ing an  oil  tauk  at  Moneton,  now  Cedar  Falls, 
Wash.  The  lower  portion  was  of  concrete 
and  above  this  of  brick  work  upon  which 
were  to  rest  two  12  by  12  wooden  beams  for 
the  support  of  a  large  steel  oil  tank.  This 
and  various  other  work  was  l>eing  done  in 
that  vicinity,  and  a  number  of  men,  includ- 
ing the  deceased,  were  there  employed  under 
the  direction  of  a  foreman  of  the  defendant 
The  concrete  and  brick  work  of  this  struc- 
ture constituted  a  hollow,  octagonal  tower, 
about  40  feet  high,  which  had  been  com- 
pleted at  the  time  of  the  accident  On 
September  19th  the  foreman  called  8  or 
10  men,  among  them  the  deceased,  from 
other  vrork  to  assist  In  hauling  up,  by  means 
of  a  rope  and  tackle,  the  timbers  to  be 
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plaeefl  icroaB  the  top  of  this  tower.  Near 
the  bottom  wu  a  door,  and  the  timbers  were 
being  hauled  up  from  the  Itulde.  Two 
men  were  placed  inside  the  tower  to  attach 
and  guide  the  rope,  while  the  deceased  and 
five  other  men  were  directed  by  the  foreman, 
who  was  In  immediate  charge  of  the  work, 
to  stand  near  the  door  on  the  outside  and 
pun  on  the  rope  at  his  command.  The  fore- 
man and  another  man  were  on  top  of  the 
tower,  at  a  point  alnlost  Immediately  above 
the  six  men.  The  flrat  timber  was  hauled 
up  without  mishap.  After  the  second  timber 
was  started,  some  difficulty  was  experienced, 
and  it  was  lowered  for  readjustment  of 
the  rope  by  the  men  Inside.  While  this 
was  In  progress,  the  foreman  was  engaged 
In  shifting  the  position  of  certain  loose  bricks 
on  the  top  of  the  tower,  tossing  them  from 
one  position  to  another  immediately  above 
the  six  men.  He  had  been  -so  engaged  for 
three  or  four  minutes  when  a  brick  fell,  strik- 
ing the  deceased  and  killing  him.  At  the 
time  one^  of  the  two  men  on  top  of  the  tower 
— no  witness  could  say  whlcti — called  out, 
"Look  out  below,"  and  Immediately  after- 
wards, "My  God,  I  have  killed  a  man." 
While  no  witness  testified  to  seeing  a  brick 
leave  the  foreman's  hands  and  hit  the  de- 
ceased, one  man  said  he  saw  one  of  the 
bricks  tossed  by  the  foreman  fall  from  the 
tower  and  strike  the  timbers  of  a  narrow 
scaffold  above  the  men  below ;  tliat  he  could 
not  see  the  man  below,  but  Immediately 
ran  to  the  tank  and  saw  the  man  lying  down. 
There  was  no  evidence  tending  to  show  that 
the  deceased  was  ever  on  top  of  the 
tower,  or  had  ever  worked  upon  it  or  about 
it,  or  that  he  had  any  knowledge  or  warn- 
ing of  any  kind  that  there  were  loose  brides 
upon  it.   The  defendant  offered  no  evidence. 

The  complaint  charged  as  negUg^ce  (a) 
Qie  throwing  of,  or  causing  the  brick  to 
fall,  by  the  defendant's  foreman  In  charge 
of  the  work;  (b)  the  placing  of  deceased 
in  a  dangerous  and  extrahazardous  posi- 
tion of  which  he  had  no  knowledge  or  means 
of  knowledge;  (c)  failure  of  the  defmdant 
to  provide  the  deceased  with  a  safe  place 
of  work ;  (d)  failure  to  provide  any  means 
to  protect  the  deceased  from  carelessness 
or  negligence  on  the  defendant's  part  The 
cause  was  tried  to  a  Jury.  '  Defendant's 
motion  for  a  nonsuit  was  overruled.  The 
Jury  returned  a  verdict  for  $10,000.  Defmd- 
ant's  motion  for  a  new  trial  was  overruled, 
and  Judgment  was  entered  upoa  the  verdict. 
The  defendant  appealed. 

[1]  The  api>ellant  first  contends  that  there' 
was  no  evidence  to  show,  either  directly  or 
Indirectly,  what  caused  the  brick  to  fall.  As 
we  have  seen,  there  was  direct  evidence 
that  the  foreman  was  tossing  the  bricks 
from  one  position  to  another,  and  that  one 
of  them  felL  There  was  no  evidence  that 
more  than  one  brick  fell,  and  the  evidence 
was  conclasive  that  a  falling  brick  killed  the 
deceased.  The  evidence  was  ample  to  war* 


rant  the  Jury  In  *<"flfiig  that  the  neSUgeaoe 
of  the  foreman  caused  the  brick  to  fall. 
The  cases  ftom  this  court  dted  by  the  np- 
pellant  are  not  api>oslte.  In  Lewinn  t. 
Murphy.  63  Wash.  306,  115  Pac.  740,  Aim. 
Cas.  1912D,  433,  there  was  no  evldoice  of 
any  human  agency  in  connection  with  the 
fall  of  the  plank.  In  Hansen  t.  Seattle 
Lumber  Co.,  31  Wash.  604,  72  Pac  457, 
there  was  no  evidence,  either  direct  or  cir- 
cumstantial, to  show  what  caused  the  ac- 
cident. In  Frengen  v.  Stone  &  Webster  Eng. 
Corp.,  66  Wash.  204^  llA  Paa  183,  the  facts 
were  in  no  aaue  similar  to  thoee  hen  re- 
sented. 

[2]  It  is  also  contended  that,  if  the  cause 
of  the  fall  of  the  brick  was  shown,  it  was 
something  over  which  the  appellant  as  master 
had  no  control,  and  was  the  result  of  &u 
Opilssion  of  fellow  service.  This  Is  equally 
untenable.  Without  attonptlng  to  pursue 
the  tenuous  distinctions  suggested  by  the 
appellant,  It  will  be  suffldent  to  say  that 
the  negligent  act  of  the  foreman  Infringed 
a  duty  which  the  airpellant  as  master  owed 
to  the  deceased,  namely,  the  exercise  of 
reasonable  care  to  furnish  a  reoBonohly 
safe  place  of  work  and  to  ke^  it  reason- 
ably safe.  There  is  no  question  of  fellow 
service  Involved.  Hall  t.  Northwest  Lumber 
Co.,  61  Wash.  351. 112  Pac.  369.  If  the  fore- 
man did  not  represoit  the  master,  thea  there 
was  a  confessed  lack  of  reasonable  super- 
vision looking  to  the  safety  of  the  servant's 
place  of  work.  Martin  v.  EUll,  66  Wash. 
433,  119  Pac.  849;  Hides  v.  Jenkins,  68 
Wash.  401,  123  I^c.  526.  If  be  did  r^ne- 
sent  the  master,  then  his  negligence  in  that 
capacity  rendered  the  place,  of  work  unsafe. 
He  should  not  have  moved  the  bricks  nor 
permitted  them  to  be  moved  without  warn- 
ing the  m&i  below.  The  case  Is  simple  and 
typical.  It  falls  directly  within  the  prinr 
ciples  announced  by  this  court  In  the  follow- 
ing dedslons :  King  v.  Grifitths-Sprague 
Stevedoring  Co.,  45  Wash.  425,  88  Pac.  7C9 ; 
McLeod  V.  Chicago,  M.  &  P.  S.  Ry.  Co.,  «S 
Wash.  62.  117  Pac.  749;  Nelson  t.  WiUey 
Steamship  A  Nav.  Co.,  26  Wash.  548,  67 
Pac  237;  Howland  v.  Standard  Milling  & 
Logging  Co.,  60  Wash.  84.  96  Pac  686; 
Creamer  v.  Moran  Bros.  Co.,  41  Waab.  (M, 
84  Pac  692. 

[I]  The  deceased,  when  he  to6k  the  poet* 
tlon  to  whldi  he  was  assigned  by  the  fore- 
man's conunand,  had  the  right  to  assume 
that  It  was  reasonably  safe.  He  assumed  no 
risk  not  reasonably  a  necessary  Inddoit  to 
the  actual  work  In  hand.  He  was  subjected 
to  an  unnecessary  peril  vrithout  warning, 
aidkardson  v.  Spokane,  67  Wash.  621. 122  Pac 
330;  PueetMi  t.  Langnn,  67  Wash.  212,  m 
Pac.  66;  Dumas  v.  Walviile  Lumber  Oo..  64 
Wash.  881, 116  Pac  1091 ;  Howland  t.  Stand* 
ard  Milling  &  Logging  Co.,  supra;  Hicks  t. 
Jenkins,  supra;  Cook  v.  Ohdialls  RlTer  Lum- 
ber Oo.,  48  Wash.  619.  M  Pac  189; 

[4]  It  Is  next  oont»ded  that  tbet*  ws«  ne 
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competent  proof  tbat  the  decedent  left  a  wid- 
ow and  children.  His  brother  testified  that 
he  was  present  at  the  wedding  In  Bulgaria 
10  years  ago;  that  the  ceremony  was  per- 
formed by  a  Christian  prleat,  as  ctistomary 
In  that  country;  that  the  contracting  parties 
lived  together  until  decedent  came  to  this 
country;  that  three  children  were  born  to 
them,  a  girl  and  two  boys.  This  evidence  was 
competent  and  ample  to  go  to  the  jury  upon 
these  points.  8  Bncy.  Et.  405 ;  Potter  t.  Pot- 
ter, 4S  Wash.  401,  88  Pac.  625;  Nelson  r. 
Carlson,  48  Wash.  601,  94  Pac.  477.  It  Is  also 
contoit^  tiiat  there  was  no  evidence  of  a 
1^1  appointment  of  the  respondent  as  ad- 
ministrator. It  is  argued  that  the  appoint- 
ment was  invalid  because'  It  was  made  with- 
in 40  days  after  the  decedent's  death,  and 
there  was  no  showing  of  waiter  of  the  rlf^t 
to  act  or  of  a  request  to  appoint  the  respond- 
ent by  the  widow.  Whatever  might  be  said 
of  this  contention  on  a  direct  attadc,  it  is  nn- 
avalllng  here. 

[I]  The  rl^t  of  the  surviving  spouse  and 
next  of  kin,  in  their  order,  accorded  by  stat- 
Dte  (Ben.  &  BaL  Code.  1  1388),  is  a  personal 
right  It  is  waived  by  a  failure  to  apply 
within  40  ^ys  after  the  death.  Such  failure 
confers  npon  the  court  discretionary  power 
to  an?eint  any  suitable  person.  McLean  v. 
Bollo-.  33  Wash.  166,  78  Pac.  1123. 

[I]  The  petition  for  administration  shows 
that  the  widow  and  children  are  nonresident 
aliens.  None  of  them  could  act  The  deced- 
ent's brother,  a  restctent  of  this  state,  who 
was  appointed,  Is,  so  far  as  the  record  ^ows, 
a  soitable  person.  The  40  days  have  long 
since  expired,  and  none  of  the  persons  enti- 
tled to  priority  have  objected  to  the  appoint- 
ment The  appointment  is  valid  as  against 
collateral  attack.  18  Cyc.  p.  140;  Moreland 
V.  lAwrence,  23  Minn.  84;  Pick  v.  Strong, 
Adm'r,  26  Minn.  303,  3  N.  W.  697;  Larson  v. 
Union  Pac.  R.  Co.,  70  Neb.  261,  97  N.  W.  313. 
See,  also,  Wiley  v.  Verhaest,  52  Wash.  475, 
100  Pac.  1008;  Magee  v.  Big  Bend  Land  Co., 
01  Wash.  406,  99  Pac.  16;  State  v.  Ayer,  17 
Wash.  127,  49  Pac.  226. 

[7-9]  It  1b  next  urged  that  there  was  no 
competent  evidence  that  the  widow  and  chil- 
dren authorized  or  sanctioned  the  bring- 
ing of  this  action  by  the  administrator. 
This  action  was  brought  under  section  183, 
BeoL  &  Bal.  Code.  TIils  court  has  held  that 
no  right  of  recovery  for  wrongful  death 
existed  at  common  law,  and  that  the  right 
Is  therefore  governed  by  the  statute  (5Ian- 
Bing  V.  Tacoma  Ry.  &  P.  Co.,  34  Wash.  406, 
75  Pat  994) ;  also  that  the  sole  beneficia- 
ries of  the  right  of  action  are  the  widow  and 
children,  and  not  the  parents  or  collateral 
heirs  {Noble  v.  City  of  Seattle,  19  Wash.  133, 
52  Pac.  1013.  40  L.  R.  A.  822;  Manning  v. 
Tacoma  Ry.  A  P.  Co.,  supra) ;  that  the  stat- 
ute grants  but  one  cause  of  action  to  be  pros- 
ecuted In  a  single  suit  by  the  heirs  or  per- 
sonal representatives  of  the  deceased  (Biggs 
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I  V.  Northern  Pacific  Ry.  Co.,  80  Wash.  292,  111 
Pac.  leS);  and  that,  where  an  action  is  pros- 
ecuted In  the  name  of  the  personal  repre- 
sentative, it  is  not  for  the  benefit  of  the  es- 
tate, bat  for  the  sole  benefit  of  the  widow  and 
children  who  share  Jointly  In  the  damages 
recovered  (Copeland  v.  City  of  Seattle.  33 
Wash.  415,  74  Pac  582,  65  L.  R.  A.  333). 
Again  this  court  has  said  that,  while  it  Is 
customary  to  prosecute  such  actions  In  the 
name  of  the  widow  and  children,  It  may  be 
prosecuted  In  the  name  of  the  personal  rep- 
resmtatlve  for  their  benefit.  Archibald  v. 
Lincoln  County,  50  Wash.  55,  96  Pac.  831. 

in  the  Copeland  Cas^  83  Wash,  at  page  421, 
74  Pac  at  page  584  (66  L  B.  A.  333)  it  is  said: 
'^t  is  true  the  defendant  cannot  be  subjected 
to  two  actions  for  the  one  cause,  and,  as  the 
widow  has  the  first  rlg^it  to  soe,  it  most  be 
made  to  ai^>ear,  at  some  stage  of  the  larooeed- 
IngB  prior  to  the  tbne  the  defendant  is  called 
on  to  put  in  his  defense,  that  the  wMow 
has  knowledge  of  and  sanctiona  the  action 
brought  by  the  personal  representative  so 
that  she  cannot  afterwards  repudiate  Us  acts 
and  maintain  an  action  In  her  own  name. 
The  danger  of  a  defendant's  being  subjected 
to  more  than  one  action  is,  however,  not 
very  real.  It  is  always  within  the  power  of 
the  courts  to  protect  a  defendant  against  the 
possIUUty  of  being  so  subjected,  and  ^doubt- 
less  they  will  do  ^  when  called  on  at  the 
proper  times."  We  adbwe  to  the  rule  so  laid 
down  as  satntary  and  essential  to  the  pro* 
tection,  not  only  of  a  defendant  but  also  of 
the  rights  of  the  widow  and  children.  While 
it  Is  there  assumed  that  the  widow  has  the 
first  right  to  sue,  this  was  said  in  relation 
to  the  facts  there  presented.  In  that  case 
there  were  no  children  but  only  a  widow,  and 
that  language  was  used  in  reference  to  the 
right  as  between  the  beneficiaries  and  the 
personal  representative.  The  right  of  recov- 
ery being  joint  and  enforceable  only  in  a 
single  action,  it  follows  that  the  right  to  sue 
as  to  the  widow  and  children  la  co-ordinate, 
neither  having  a  prior  right  as  to  the  other. 
It  also  follows  that,  If  an  authorization  or 
sanction  of  the  suit  by  the  administrator  is 
necessary  on  the  part  of  the  widow,  It  is  also 
necessary  on  the  part  of  the  heirs.  We  have 
decided  that  nonresident  aliens,  widow  and 
children,  may  maintain  an  action  for  wrong- 
ful death  under  this  stetute  In  their  own 
names.  Anustasakas  v.  International  Con- 
tract Co.,  51  Wash.  119,  98  Pac.  93,  21  L.  R. 
A.  (N.  S.)  267,  130  Am.  St  Rep.  1080.  In 
another  case  it  was  held  that  a  nonresident 
widow  and  minor  children  can  maintain  their 
joint  action  In  this  state;  the  widow  pro- 
curing herself  to  be  appointed  guardian  ad 
litem  for  the  minors  under  section  187,  Rem. 
&  Bal.  Code,  for  the  purpose  of  bringing  the 
action.  Shannon  v.  Consolidated,  etc.,  Mining 
Co.,  24  Wash.  119,  64  Pac.  169.  In  a  more  re- 
cent case  we  held  tliat  a  minor  may  main- 
tain the  action     the  widow  as  guardian  ad 
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.Utem;  the  widow  apparently  having  waived 
her  right  to  Join  in  the  same  action  personal- 
ly. RiggB  T.  Northern  Padflc  By.  Oo.,  00 
Wash.  292,  lU  Pat  162. 

From  these  holdings  it  is  dedndble  that, 
there  being  but  one  right  of  action.  Joint  in 
the  widow  and  children,  the  widow  may  enb- 
mlt  herself  and  the  minor  children  (where 
under  the  age  of  14)  to  the  Jurisdiction  of 
the  court  by  having  herself  appointed  guard- 
ian ad  litem  for  the  purpose,  or  in  the  same 
way  submit  the  children  to  the  jurisdiction, 
waiving  her  own  right  to  Join.  This  is  doi^t- 
less  because  of  the  fact  that  an  Infant,  if 
under  the  age  of  14  years.  Is  incapable  of  In- 
itiating an  action,  and  the  mother  Is  the 
nearest  possible  (to  use  the  words  of  the  stat- 
ute, Rem.  &  Bal.  Code,  %  187)  "relaUve  or 
friend."  But  since  the  suit  may  also  be  main- 
tained In  the  name  of  the  personal  repre- 
sentative, for  the  benefit  of  the  widow  and 
children,  and  since,  as  held  In  the  Copeland 
Case,  knowledge  and  sanction  of  the  widow 
as  to  the  bringing  of  the  action  must  be 
shown,  and  by  parity  of  reasoning  the  sanc- 
tion also  of  the  minor  children,  it  would 
seem  logically  to  follow  that  the  widow  may 
initiate  the  action  by  the  personal  representa- 
tive by  giving  this  consent  or  sanction  for 
herself  and  for  the  dilldren,  and  we  so  hold. 
The  question  is  tbns  reduced  to  this:  Was 
tiiere  competent  and  sufficient  evidence  that 
the  widow,  for  herself  and  the  minor  chil- 
dren, authorised  or  sanctioned  the  bringing  or 
prosecntlon  of  this  action  for  tiielr  benefit? 

[11-11]  The  evidence  offered  and  admitted 
was  as  follows:  (1)  A  lettra  In  Bulgarian, 
without  slgnatiire^  with  an  offer  to  prove 
that  It  was  In  the  handwriting  of  the  de- 
cedent's sister.  It  was  not  translated,  but 
the  Interpreter  stated  that  it  purported  to 
be  written  fbr  Oxe  widow,  who  could  not 
write,  to  the  decedent's  brother,  Xlck  Koloff, 
begging  him  to  send  her  money  wltb  which 
to  support  the  children  and  buy  tlie  ttilngs 
necessary  therefor.  This  was,  of  course,  In- 
conqietent  for  any  purpme.  It  authorized 
no  suit  and  was  moreover  hearsay.  (2)  A 
certificate,  also  In  the  Bulgarian  language, 
with  an  offer  to  prove  that  the  rignature 
thereto  purported  to  be  that  of  the  mayor 
and  secretary  of  ttie  dty  where  the  widow 
Uved,  and  that  ttae  paper  purported  to  certl- 
t^f  that  Nlcdc  Koloff,  the  administrator.  Is  a 
brothw  of  the  decedent,  and  that  the  three 
chlldrra  therein  named  are  the  decedent's 
chlldrm,  and  stating  that  ebe  authorized  and 
directed.  Nlclc  Koloff  to  bring  the  action  for 
her  and  the  children.  The  pap^  bears  the 
Impression  of  a  rubber  stamp  which  may 
be  assumed  to  be  the  official  seal  of  the 
mayor.  There  is  no  tenable  theory  upon 
mtddi  this  paper  can  be  held  admissible  for 
any  porposa  It  did  not  purport  to  be  signed 
by  tile  widow,  either  by  mark  or  otherwise. 
As  a  oertlflcate,  It  is  not  sudi  as  to  con- 
stitute evidence  either  at  common  law  or 
under  any  statute,  either  federal  or  of  tills 


state.  (3)  There  was  admitted  In  evld«ice, 
over  objection  that  It  was  Incompetent  and 
that  no  foundation  had  been  laid  for  its 
admission,  a  paper  typewritten  in  the  Eng- 
lish language,  purporting  to  be  signed  by 
Marfe  Koloff  by  mark,  and  purporting  to 
authorize  and  sanction  the  bringing  and  iffoe- 
ecutlon  of  the  action  for  her  and  the  minor 
children,  naming  them.  There  were  no  wit- 
nesses to  the  signature.  It  purports  to  have 
been  acknowledged  in  sufficient  form  before 
some  officer  whose  title  is  written  In  a  for- 
eign language,  presumably  Bulgarian,  au- 
thenticated by  the  Impression  of  a  rubber 
stamp  or  seal,  the  legend  of  which  impres- 
sion is  also  In  a  fordgn  lai^uage.  None 
of  the  fordgn  words  were  translated  by  the 
interpreter.  The  venue  is  the  dty  of  Kos- 
tel,  kingdom  of  Bulgaria,  and  it  is  asserted 
that  the  certifying  officer  was  the  mayor  of 
that  place  and  the  impression  that  of  his 
otfidal  seal.  Assuming,  without  deddlng, 
that  we  would  take  Judidal  notice  of  this 
seal  as  proving  the  official  character  of  Oie 
certificate  of  acknowledgment  in  a  proper 
case,  sUll  this  paper,  on  such  authoitica- 
tion,  was  not  properly  admitted  wiUiout 
further  proof  of  Its  execution.  It  is  not  such 
an  instrument  as  is  required  by  any  law 
of  this  state  to  be  acknowledged.  Rem.  ft 
Bal.  Code,  S  8758.  '  It  would  not  be  entitled 
to  record  by  reason  of  being  acknowledged. 
Rem.  &  Bal.  C3ode,  |  8760.  The  purpose  of 
acknowledgment  Is  authentication  for  rec- 
ord. The  certificate  of  acknowledgment  only 
proves  the  execution  of  an  instrument  en- 
titled by  law  to  record  when  acknowledged. 
Such  a  certificate  would  not  prove  tbia  exe- 
cution of  a  promissory  note,  a  letter,  or  any 
other  similar  document  The  instrument 
here  In  question  lacks  many  of  the  elements 
of  a  iH>wer  of  attorney,  dther  spedal  or 
general.  But,  even  If  it  might  be  held  a 
power  of  attorney,  it  would  not  be  authen- 
ticated by  an  acknowledgment  It  Is  not  a 
power  to  convey,  or  in  any  manner  affect- 
ing, real  estate,  and  is  not  entitled  to  rec- 
ord. Rem.  &  Bal.  Code,  |  8786.  We  know 
of  no  statute  of  this  state,  and  have  been 
dted  to  none,  authorising  the  autlienticatlon 
by  acknowledgment  and  the  recording  of  a 
power  of  attorney  not  affecting  real  estate, 
excepting  certain  powers  relating  to  corpo- 
rate agency  and  the  like.  Since  the  purpose 
of  acknowledgment  Is  authentication  for  rec- 
ord, and  only  as  Inddental  thereto  the  cer- 
tificate proves  the  execution  of  the  instru- 
ment, It  is  only  proof  of  the  execution  of  an 
Instrument  entitled  to  be  recorded.  TblM 
Is  not  sndi  an  Instnunent. 

[1 S]  The  proof  of  the  execution  of  the  in- 
strument should  have  been  made  by  the  tes- 
timony or  deposition  of  some  one  who  saw 
her  edgn  It  Other  assignments  of  error  go 
to  the  instracttons.  It  will  not  be  necessary 
to  review  them,  since  what  we  have  said 
of  the  evidence  snffidently  disposes  of  them. 
Since  this  failure  of  proof  does  not  fo  to 
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the  actaal  right  of  recovery,  and  since  the 
action  was  properly  brongjit  If  actually  au- 
thorized, we  would  not  be  warranted  in  di- 
recting a  dismissal.  If  the  trial  court  had 
DOt  held  the  acknowledgment  a  suffldent 
proof  ot  executlont  other  proof  might  have 
been  furnished. 

The  Judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  tor  a  new  trial  or 
for  a  dismissal,  without  inrejudio^  at  the 
respondent's  option. 

MOUNT,  FULLERTON,  MOBBIS.  and 
MAIN,  JX/coDcnr. 


BENSON  et  aL  T.  ENGLISH  LUMBER  00. 
(Sapreme  Coart  of  Washington.  Jan.  22, 1913.) 
L  Acnon  (S  67*)— COKBOUDATION. 

Rem.  &  BaL  Code,  |  183,  pemiitUng  the 
"bdii  or  peraonal  npreaentatiTer'  of  one  killed 
by  wrongfnt  act  to  inalntain  an  action  for  dam- 
BEcs,  only  creates  one  cause  of  action  to  be 
prosecQted  in  a  single  action  by  the  heirs  or 
personal  representatives,  so  that  separate  ac- 
tions broosht  by  <^dren  fOr  their  father's  neg- 
li(Kit  death  were  properly  ccHUoUdated. 

[Ed.  Note.— For  oUier  cases,  see  Actlcm,  Cent 
Dig.  n  632-075 ;  Decw  D4g.  1  67.*] 

2.  MAfflXB  AKD  SEBVAKT  (S  103*)— DKUOABUE 

Dtmss— SAn  AFPLunoB; 
The  master's  dnty  to  exercise  reasoiMble 
care  to  furnish  a  safe  plaee  of  wwk  and  rea- 
sonaUy  safe  fippUances  is  nondelegable. 

[Ed.  Not&— For  oOier  cases,  see  Master  and 
Serrast,  OenL  Dig.  1 170;  Dec.  Dig.  f  103.*] 

3.  Masteb  and  Sebvaht  (S  278*)— Ihjubib*- 

SumciENCT  OF  EVIDinCB  — NXGLIOKnCX  — 
DHaUS  APPLIANCE. 

In  an  action  for  death  by  the  breaking  of 
I  hook  used  in  hauling  logs,  evidence  held  to 
nutain  a  finding  that  the  hook  furnished  was 
not  icaaonably  suitable  because  made  of  inferior 
steel  or  by  a  defect  in  its  casting. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  954.  95&-858,  960-^969. 
971,  912,  977;  Dec  Kg.  f  27&*] 

4.  Huns  AND  Sebtant  (f  226*>— Masikb*8 
Dnrr- Deueo  ATioN . 

If  the  master  was  negligent  In  famishing 
reoKHiably  safe  appliances,  he  coald  not  rely 
on  any  nedlgenee  of  a  fellow  servant,  with  re- 
ipect  to  UMt  da^,  to  escape  liability  for  re> 
raiting  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  669-667 ;  Dec.  Dig.  { 
226.*] 

&  Mabieb  and  Sbbvant  (S  217*)— Assumed 

Risk- Defect  in  Appliance. 

An  employ^  did  not  assume  the  risk  of  in- 
berent  defects  In  an  appliance  unless  he  knew 
<tt  inch  defects. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cat  Dig.  SS  674-600;  Dec  Dig.  $ 
217.*] 

&  Masixb  and  Sebtant  (S  185*)— Inspection 

— DOTT. 

Since  the  master  is  bound  to  inspect  appll- 
aaeea,  the  assurance  to  an  employ^,  by  another 
m^iovi  having  charge  of  an  appliance,  that  It 
was  all  right  could  be  relied  upon  as  the  assort 
iBce  of  the  master. 

[Ed.  Note:— For  other  esses,  sea  Master  and 
Servant,  Cent  Dig.  |i  886-£tl;  Dec  Dig.  } 


7.  NBOLIQENCE  (8  122*)— OONTBIBTJTOBT  NEQ- 
UQERCE— BDBDEN  OF  PbOOF. 

The  burden  is  on  defendant  to  establish 
con(rIbatoi7  negligence,  but  It  may  be  estab- 
lished by  plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Ne«ligenee, 
Cent  Dig.  H  221-223.  S^^;  Dec  Dig.  | 
122.*] 

a  Neouobncb  (S  136*)— Contbtbutobt.  Neg- 

UGENCB— JUBT  QUESTION. 

To  make  the  qnestioo  of  contributory  n^- 
ligence  one  of  law,  the  facts  must  be  so  plain 
thst  reasonable  men  may  not  differ  theieoiL  and 
where  the  evidence  connicts,  or  telr-mlnded  men 
may  draw  different  condusimiB  from  the  undis- 
puted facts,  the  qneation  la  one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  8|  277-353 ;  Dec.  Dig.  |  136.*] 

0.  Mabtbb  and  Sebvant  (S  247*)— Injubibs— 
JuBT  Question— Fboximate  Cause. 

If  a  servant's  contributory  negligence  was 
only  a  remote  cause  or  condition  of  the  acci- 
dent, and  the  master's  negligence  was  the  proxi- 
mate cause,  be  is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  IMg.  H  795^800;  Dee.  Dig.  f 
247.*] 

10.  MAffFEB  AND  BBBTANT  ({  :%9*)— INJTWBS 

— JuBT  Question— Pboxuatb  Cause. 

Whether  decedent's  negligence  was  the 
proximate  cause  of  bis  death  by  the  breaking  of 
a  hook  while  assisting  in  hauling  logs  Aeld  a 
joiy  question. 

[Efd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1069,  1090,  1092-1132 ; 
Dec  Dig.  S  280.*]    "        '  ' 

11.  Masibb  and  Seetaut  ^  2S9*)— Injcbikb 
—  JuBT  Question— Oontbibutobt  Negu- 
obncb. 

In  an  action  for  a  servants  death  by  tlie 
breaking  of  a  hook  while  hauling  logs,  the  ques- 
tion of  contributory  negligence  held  for  the  }ury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  10S9,  1090,  1092-1132 ; 
Dec  Dig.  I  289.*] 

Department  2,  Appeal  from  Superior  Court, 
Skagit  County;  Oeo.  A.  Joiner,  Judge. 

Consolidated  actions  by  Helen  Benson  and 
anotber  against  the  English  Lumber  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiCTs  ai%>eal.  Baversed  and  rananded  for 
new  trial. 

Buck,  Benson  &  McLane;  of  Seattle,  for  ap- 
pellants. Balllnger,  Battle,  Hnlbert  A  Shorts, 
X>t  S^ttl^  for  respondent 

ELLIS,  J.  The  plaintiffs,  aged  respective- 
ly five  and  seven  years,  children  of  Die  Ben. 
son,  deceased,  brought  separate  actions  by 
their  guardian  ad  litem  to  recover  for  the 
wrongful  death  of  their  father  through  the 
alleged  negligence  of  the  defendant  Upon 
motion  of  the  defendant,  the  two  actions 
were  consolidated.  The  consolidated  action 
came  on  for  trial,  and,  when  the  plaintiffs 
lud  closed  their  evidence,  the  defendant 
chalfenged  Its  sufficlracy  by  a  motion  for 
nonsuit  upon  the  gronnds  that  the  plaintiffs 
had  failed  to  prove  any  negligence  of  the 
defendant  as  charged;  that  the  evidence 
showed  that  the  deceased  was  guilty  of  con- 
tributory negligence  and  had  assumed  the 
risk ;  and  that.  If  any  negligence  was  shown, 
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It  was  tbat  of  a  follow  aerrant  The  chal- 
lenge was  sustained,  and  the  action  was  dls- 
missed.  The  plain tlffg  have  appealed. 

The  material  evidence  may  be  condensed 
as  follows :  The  rrapondent  was  engaged  in 
the  logging  bnslness  and  conducted  It  In  the 
or^nary  way.  The  log»  were  dragged  out  of 
the  woods  upon  the  ground  by  a  donkey  en- 
gine placed  at  the  landing.  This  was  done 
by  means  of  a  wire  cable  extraidlDg  firom  the 
engine,  through  certain  blocks  and  pulleys, 
back  into  the  woods,  where  the  cable  was 
fastened  to  the  logB  by  means  of  a  "choker." 
The  crew  engaged  In  this  work  consisted  of 
several  men,  among  them  a  "hook  tender," 
a  "rlgghig  Bllnger,"  and  a  "chaser."  All  of 
the  crew  were  under  the  control  and  snper- 
rlslon  of  the  book  tender,  who  acted  as  fore- 
man. As  such  he  had  charge  of  and  supor- 
intended  the  work.  He  had  Immediate 
charge  of  the  logs.  vntU  they  had  been  haul- 
ed out  of  the  woods  Into  the  clearing  about 
the  landing,  irtien  the  chaser  took  charge  of 
them  and  directed  their  progress  the  rest 
of  the  way  to  the  lauding.  The  .deceased 
was  acting  In  the  capacity  of  chaser.  At 
the  time  of  the  accident,  a  log  had  been 
hanled  out  of  the  woods  by  means  of  the 
cable,  blocks,  pulleys,  and  swivel,  under  the 
direction  and  supervision  of  the  hook  tender, 
a  distance  of  between  400  and  000  feet  to  a 
point  about  150  feet  from  the  landing.  One 
witness  said  the  log  was  large  and  heavy; 
another  that  It  was  not  very  large  nor  un- 
usual In  any  way.  At  or  near  that  point  a 
part  of  this  more  complicated  adjustment  of 
the  cable,  referred  to  In  evidence  as  tbe  swiv- 
el, broke.  The  hook  tender  came  out  of  the 
woods,  and  It  was  determined  to  drag  the 
log  the  rest  of  the  way  by  means  of  a  stub 
line,  operated  by  a  direct  pulley,  without 
the  intervention  of  bloclis  or  pulleys.  The 
hook  tender  himself  superintended  and,  with 
the  assistance  of  the  rl^ng  sliuger,  ad- 
justed this  line,  attaching  it  to  the  choker 
about  the  end  of  the  log  by  means  of  a  steel 
hook.  The  deceased  was  present  at  the  time 
and,  one  of  the  witnesses  stated,  assisted  in 
the  work.  The  hook  tender  testiQed  ttiat, 
when  this  operation  was  completed,  he  told 
the  deceased  that  "everything  was  all  right, 
to  go  ahead  with  the  log."  He  also  said 
that  he  told  the  deceased  and  the  other  man 
"to  step  back  out  of  the  way."  The  hook 
tender  himself  went  back  of  the  log  and  the 
rigging  slinger,  and  the  deceased  went  to  a 
position  10  or  12  feet  to  one  side  and  slightly 
forward  of  the  log.  The  hook  tender  testi- 
fied that,  in  case  a  hook  broke,  the  piece 
might  fly  in  any  direction,  back  of  the  log 
as  well  as  to  the  side,  and  that  no  one  could 
tell  which  way  it  would  fly.  At  that  Instant 
the  engine  was  started  with  an  even,  steady 
pull,  swinging  the  log  around  In  line  with  the 
cable,  when  the  log,  becoming  somewhat  em- 
bedded In  a  small  mound  of  earth,  ceased 
to  movfl^  and  the  hook  broke*  the  cable  re- 


coiling toward  the  engine^  and  Oie  detach^ 
piece  of  hook  flying  In  the  directltm  ot  the 
deceased.  Something— no  witness  testified 
wliat — struck  the  deceased  in  the  forehead, 
crushing  it  and  causing  hla  death.  It  seems 
probable  tliat  it  was  the  fragment  of  hook, 
as  the  piece  was  found  at  his  aide  Immedi- 
ately after  he  fell.  No  one  could  say  who 
gave  the  signal  to  stert  the  engine,  but  tt 
seems  to  be  admitted  that  it  was  tlie  dian- 
er's  duty  at  this  stage  of  the  wwk  either  to 
give  the  signal  himself  or  to  notify  the  sig- 
nalman to  g^ve  It  All  of  the  eTldenoe  as  to 
the  actual  accident  was  given  by  the  hook 
t«ider  and  the  rigging  slinger,  who  seem  to 
have  been  the  only  near  eyewltneasea.  Tli^ 
both  testlfled  that  It  was  no  uncommon  thing 
fOr  the  hooks  or  other  parts  of  the  rigging 
to  break  in  pulling  a  heavy  log,  and  that  the 
men  knew  that  something  \ras  liable  to 
break.  The  hook  tender  also  testiOed  that 
the  deceased  was  indlned  to  be  cordess 
about  getting  out  of  tbB  way,  and  had  often 
been  warned  to  be  more  careful.  The  hook 
tender  Immediately  after  the  acddrat  found 
the  piece  of  broken  hook  at  the  dde  at  the 
deceased  and  tossed  it  away;  seeing  which, 
another  witness  picked  It  up  and  positively 
Identified  It  when  It  was  produced  at  the 
trial.  Two  blacksmiths,  of  long  experience 
in  working  with  steel  and  in  the  making  of 
hooks  and  other  appliances  for  logging  and 
other  purposes,  were  gualtfled  as  experts 
and,  on  examination  of  this  piece  of  hook, 
testiQed  that  it  was  made  of  a  low  grade  of 
tool  steel,  and  that  the  break  showed  a  de- 
fect in  the  making  known  as  "cold  shut,** 
caused  by  bending  the  steel  at  too  low  a 
temperature.  They  both  testlfled  that  a 
hook  made  of  low  grade  steel,  such  as  this, 
was  much  more  brittle  and  likely  to  snap, 
and  will  stand  much  1^  strain  than  one 
made  of  a  high  grade  of  steel,  and  has  a  less 
close  grain  and  looks  dllferently  when  bro- 
ken. Both  testified  that  a  cold  shut,  such  as 
shown  on  this  fragment,  greaUy  weakened 
the  hook,  and  that  any  blacksmith,  in  mak- 
ing a  hook,  could  detect  at  once  whether 
there  was  a  cold  shut  in  it 

[1]  As  a  preliminary  contention,  the  a^ 
pellants  claim  that  the  court  erred  in  con- 
solidating the  two  actions.  The  actions  were 
brougut  under  Rem.  A  Bal.  Code,  S  183,  giv- 
ing a  right  of  action  for  wrongful  death.  Wa 
tiave  construed  this  section  as  granting  but 
one  cause  of  action  to'  be  prosecuted  in  a 
single  proceeding  by  the  heirs  or  personal 
representatives  of  the  deceased.  Eoloff  v. 
Chicago,  eta,  By.  Co.,  129  Pac.  398,  Just  de- 
cided; Bijggs  V.  Northern  Pac.  By.  Co.,  60 
Wash.  293,  111  Pac.  162;  Archibald  t.  Lin- 
cohi  County,  50  Wash.  56,  96  Pac.  831 ;  Cope- 
land  V.  Seattle,  33  Wash.  415,  74  Pac.  5S2. 
65  L.  B.  A.  333.  The  court  committed  no 
error  in  ordering  the  consolidation.  Was 
the  nonsuit  properly  granted?  The  respond- 
ent contends  that  no  negligence  or  Tlolatloa 
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of  Its  dn^  to  the  deceased  was  established. 

[t]  The  daty  of  the  master  to  exercise  rea- 
sonable care  to  furnish  the  servant  with  a 
reasonably  safe  place  of  work  and  reason- 
ably safe  appliances,  so  that  the  servant 
may  not  be  exposed  to  nnneceasary  hazards, 
is  positive  and  nondelegable.  This  has  been 
so  often  held  by  this  court  as  to  require  no 
dtatlon  of  sustaining  authority. 

[3]  l^t  the  }nry  might  reasonably  have 
fonnd  that  the  hook  furnished  by  the  mas- 
ter was  not  reasonably  fit  for  Its  Intended 
purpose,  either  because  of  the  inferiority 
of  the  steel  of  which  it  was  fashioned  or 
because  of  the  weakening  effect  of  the  cold 
shut,  both  of  which  defects  could  easily 
have  been  discovered  in  the  making,  and 
the  latter,  at  least  by  subsequent  Inspec- 
tion, seems  nnder  the  evidence  too  plain 
for  a^ment  Respondent  suggests  that, 
with  so  heavy  a  log  partially  embedded  in 
earth,  any  hook  would  be  likely  to  break. 
Sufficient  inherent  causes  for  the  breaking 
baring  been  shown,  the  Jury  would  not  be 
required  to  speculate,  nor  are  we,  as  to  what 
added  strain  a  sound  hook,  made  of  good  ma- 
terial, might  have  sustained.  The  cont^tl<m 
that  the  exigence,  If  any,  was  that  of  a  fel- 
low servant  is  equally  untenable. 

[4]  There  being  evidence  from  which  the 
Jury  might  have  found  a  violation  of  the 
primary  dnty  to  furnish  a  reasonably  safe 
hook,  no  question  of  fellow  service  was  in- 
volved. EoloCT  T.  Chicago,  etc.,  Ry.  Co.,  Just 
decided;  Hicks  v.  Jenkins,  68  Wash.  401, 
m  Pac.  526;  Hall  v.  Northwest  Lumber  Co., 
61  Wash.  351.  112  Pac.  368.  The  question  of 
the  respondent's  n^Ugence  was  for  the  Jury. 

[S]  Since  there  was  evidence  from  which 
the  jury  might  have  found  that  the  hook 
broke  because  of  Inherent  defects,  the  de- 
ceased did  not  assume  the  risk  of  that  dan- 
ger unless  he  knew  of  the  defects.  There  Is 
00  evidence  that  he  ever  saw  the  hook,  and 
tile  evid«ice  that  he  had  anything  to  do  with 
the  adjustment  of  the  stub  line  was  meager. 
As  their  titles  would  indicate,  the  hook  tend- 
er and  rigging  slinger  wonid  be  expected  to 
perform  that  dnty,  and  the  evidence  shows 
that  they  were  mainly  instrumental  In  per- 
fbrming  it  in  this  instance.  We  are  not  Im- 
pressed 1^  the  book  tender's  statement  that, 
when  he  came  out  of  the  woods,  he  at  once 
came  under  the  chaser's  orders.  This  was 
a  mere  eonclnsion,  and  his  own  actions  at 
the  Ume  native  its  soundness.  He  person- 
ally assisted  in  and  superintended  the  ad- 
Jnstmait  of  the  stub  line,  assured  the  other 
own  that  it  was  all  right,  and  told  the  de- 
ceased to  go  ahead  with  the  log.  There  was 
DO  act  or  circumstance  from  whldi  a  relln- 
qolshment  of  his  command  can  be  Inferred. 

II]  The  dat7  of  InspecUw  was  upon  the 
master.  The  assnrance  of  the  hook  tender 
that  the  tackle  was  all  right  was  the  assur- 
ance of  the  master,  upon  which  the  deceased 
litd  the  right  to  r^.  **0n  the  other  hand, 
tbt  aerrant  doea  not  acc^  the  rlaka  of  iin> 


known,  latent,  unseen,  or  obscure  defects  or 
dangers,  such  as  the  servant  would  not  diS' 
cover  by  the  exercise  of  ordinary  care  and 
prudence,  having  reference  to  his  situation, 
but  such  as  the  master  ought  to  discover  by 
exercising  the  duty  of  Inspection,  which  the 
law  puts  upon  him  to  the  end  of  seeing  that 
the  premises,  tools,  and  appliances,  with  re- 
spect to  which  the  servant  is  required  to  la- 
bor, are  In  a  reasonably  safe  condition,  since 
the  servant  Is  not  In  general,  except  where 
be  has  agreed  to  do  so  by  contract  with  his 
master,  required  to  Institute  special  inspec- 
tions for  the  purpose  of  discovering  hidden 
dangers."  Thompson  on  Xegllgence,  |  4641 
(2d  Ed.)  p.  664. 

A  more  difficult  question  is  presented  by 
the  claim  of  contributory  negligence.  It  is 
not  pretended  that  there  was  any  duty  up- 
on the  deceased  to  inspect  the  hook,  or  that 
he  had  anything  to  do  with  its  selection. 
The  sole  claim  la  that  he  ms  negligent  In 
standing  where  he  did. 

[71  It  is  welt  established  that  In  this  state 
contributory  negligence  Is  an  affirmative  de* 
fense,  and  that  the  burden  Is  upon  the  de- 
fendant to  establish  It  Currans  v.  Seattle 
&  8.  F.  R.  &  Nav.  Co.,  34  Wash.  312-622,  76 
Pac.  87 ;  Spurrier  v.  Front  Street  Cable  By. 
Co.,  3  Wash.  659,  29  Pac.  346;  Randall  v. 
Hoqulam,  30  Wash.  435,  70  Pac.  IIU;  Mg> 
Leod  V.  Chicago,  Bf.  A  P.  S.  By.  Co.,  66  Wash. 
62,  117  Pac.  749. 

[I]  While  this  defense  may  be  established 
by  the  plalutlfTs  evidence,  It  Is  also  well 
settled  that,  where  there  la  uncertainty  as  to 
its  existence,  "wbether  the  uncertainty  aris- 
es from  a  conflict  in  the  testimony  or  be- 
cause the  facta,  being  undisputed,  fair-mind- 
ed men  will  honestly  draw  different  conclu- 
sions from  them,"  the  questton  Is  not  one 
of  law  but  one  of  fact  to  be  determined  by 
the  jury.  Richmond  &  Danville  R.  Co.  v. 
Powers,  149  U.  S.  .43,  13  Sup.  Ct  748,  37  L. 
Ed.  642;  Currans  t.  Seattle  &  S.  F.  R.  & 
Xav.  Co.,  supra;  Henry  v.  Seattle  Electric 
Co.,  65  Wash.  444,  104  Pac.  776;  Burlan  v. 
Seattle  Electric  Co.,  26  Wash.  606,  67  Pac. 
214.  The  courts  are  therefore  not  at  liber- 
ty to  speculate  as  to  the  existence  of  any 
fact  necessary  to  the  establishment  of  the 
defense  of  contributory  negligence.  Every 
essential  fact  must  be  so  plain  that  the  minds 
of  reasonable  men  may  not  differ  thereon  be* 
fore  the  court  will  be  jostlfled  in  withdraw- 
ing the  question  from  the  Jury.  Christian- 
son  V.  Pacific  Bridge  Co.,  27  Wash.  682-692, 
68  Paa  191. 

[I]  Moreover,  even  assnmlng  that  the  de- 
ceased was  guilty  of  negligence,  if  Che  de- 
fendant's negligence  waa  the  proximate  cause 
of  the  injury,  while  that  of  the  deceased 
was  only  a  remote  cause  or  a  mere  condi- 
tion of  it,  the  defendant  is  still  liable.  Bed- 
ford T.  Spline  Street  By.  Co.,  IS  Wash. 
419,  46  Pac.  660;  Atherton  v.  Tacoma  By.  ft 
Power  Co.,  SO  Wash.  S96,  71  Pac.  SO. 

[II]  What  was  the  proximate  canse  of 
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'Uie  Injury  was  a  question  for  the  Jury  un- 
der proper  Instructions.  Gray  v.  Washing- 
ton Water  Power  Co.,  27  Wash.  713,  68  Pac 
360.  Conceding  that  the  deceased  was  guilty 
of  contributory  negligence  in  standing  where 
be  did.  It  Is  still  manifest  that,  before  the 
Jury  could  have  found  that  negligence  the 
proximate  or  efficient  cause  of  the  Injury,  it 
must  also  have  found  that  the  hook  would 
have  broken  had  It  been  without  defect  and 
made  of  good  material.  To  bold  that,  as  a 
matter  of  law,  the  decedent's  negligence  was 
the  proximate  cause  of  the  injury,  as  must 
be  held  to  Justify  a  nonsuit,  is  to  hold  with- 
out evidence  to  that  effect,  and  on  mere 
suspicion,  that  a  sound  hook,  made  of  go(fd 
material,  must  have  broken  In  any  event 
We  would  also  have  to  hold,  as  a  matter  of 
law,  that  a  sound  hook  must  have  broken  at 
the  same  Instant  that  this  did,  since,  if  the 
book  had  held  for  a  longer  time,  the  de- 
ceased might  have  <dianged  his  position  or 
the  log  might  have  been  dragged  beyond  bim. 
Such  speculation  will  not  be  indulged  in  or- 
der to  grant  a  nonsuit 

[11]  The  question  of  contributory  negli- 
gence in  all  of  its  phases  was  one  for  the 
jury. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  tta  a  new  trial. 

HORBIS.  MOUNT,  PULLEBTON,  and 
MAIN,  JJ.,  concur. 


I^OLD      STIBRAT  et  aL 
(Supreme  Conrt  of  Washington.  Jan.  81, 1913.) 

Affkal  avd  Bbbob  d  773*)  —  DismssAi. — 

Failubb  to  Pbosecute. 

Where  appellant  delays  for  more  than  15 
months  after  notice  of  appeal  ia  given  to  file  bis 
briefa,  prdndice  fmn  anch  deh^  will  be  pre- 
sumed, and  the  appeal  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8104,  310&-8110;  Dec. 
Dig.  «  773.  •] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  J.  C.  Levold  against  J.  R.  Stlr- 
mt  and  others.  Judgment  for  defendants, 
and  plaintUf  appeals.  On  motion  to  dismiss 
appeal.  Ai^»eal  dismissed. 

John  H.  Perry,  Hammond  it  Hammond, 
and  Walter  SchaflFner,  all  of  Seattle,  for  ap- 
pellant 

PER  CUBIAU.  This  cause  is  before  ns 
upon  the  respondents*  motion  to- dismiss  the 
appeal.  The  final  Judgment  was  entered  In 
the  superior  court  on  May  11,  1011.  Notice 
of  appeal  was  given  on  August  7,  1911,  and 
the  respondents'  motion  Is  based  upon  the 
failure  of  the  appellant  to  file  any  briefs 
within  the  time  required  by  law.  The  delay 
In  filing  the  briefs,  which  Is  unexplained,  has 
extended  over  a  period  of  more  than  15 
months.   The  delay  has  been  so  great  that 


prejudice  will  be  presumed,  and  we  therefore 
conclude  that  the  appeal  should  tw  dlamiss- 
ed.  It  Is  so  ordered. 


TAYLOR  T.  KIDD. 
(Supreme  Court  of  Washington.  Jan.  29. 1913.) 

1.  Phtsioiahb  and  Subobons  d  la*)— Ac- 
tions FOB  MAU?BACnCB— SUFFICIEMCT  OF 
Evidence. 

In  an  action  against  a  surgeon  for  mal- 
practice, evidence  ketd  to  make  a  question  for 
the  junr  as  to  whether  defendant  failed  to  treat 
ptalntUTs  injnry  with  the  ordinary  diligoice  and 
skill  which  physicianB  and  surgeons  practicing 
in  the  same  and  similar  commonitles  ordinarily 
exercise  In  like  cases. 

[Ed.  Note. — For  other  cases,  see  Physkiang 
and  Surgeons,  C«iL  Dig.  S|  34-41,  43-46,  48; 
Dec  Dig.  I  18.*] 

2.  BVIDENOE  (I  506*)  — EXPEBT  EVIDBRCC  — 

Subjects  of  Exfebt  Testihont. 

Questions  asked  expert  witnesses  in  a  mal- 

Eractice  case  after  summarizing  the  facts  shown 
7  the  evidence,  concerning  the  treatment  ac- 
corded plaintifTs  injury  by  defendant  as  to 
whether  such  treatment  was  such  treatment  as 
an  ordinarily  skillful  physician  practicing  in  the 
communl^  in  which  defendant  practiced  would 
have  used,  were  proper,  even  though  that  was 
the  ultimate  question  tar  the  jury  to  detennlne, 
since  they  involved  matters  not  within  the 
knowledge  of  persons  of  ordinary  learning  and 
experience. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  {  2309 ;  Dec.  Dig.  {  600.*] 

3.  TBIAI,   Q  278*)— iHBISnCTXOHS— Tdcb  Ff» 

Exception. 

The  statutory  provision  that  exertions  to 
the  instructions  may  be  taken  at  any  time  be- 
fore the  hearing  of  a  motion  for  a  new  trial 
relates  only  to  exceptions  to  their  sufficiency  as 
matter  of  law,  and  not  to  exceptiona  because 
given  orally  instead  of  in  writing,  and  such  ex- 
ceptions must  be  taken  at  the  time. 

[Ed.  Note.— For  other  casea  see  Trial,  Cent 
Dig.  SS  680-«82;  Dec.  mTi  278.*] 

4.  TaiAL   (8  294*)— NlCESSlTT   OF  Wbhten 
iNSTBUCnONS— W  Al  VEB. 

The  statutory  requirement  that  inatruc- 
tions  shall  be  given  In  writing  prior  to  the  argu- 
ment, and  sent  to  the  jury  room  with  the  plead- 
ings and  exhibits,  may  be  waived,  and  is  waived 
by  failure  to  object  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  683-685 ;  Dec.  Dig.  |  284.*] 

5.  Phtbioxans  ANn  Subqxonb  (|  18*)— Ina- 
bility FOB  HALPBAOTICE. 

A  physician  or  surgeon  is  liable  Mily  for 
the  injury  and  suffering  caused  1^  lUs  unskill- 
ful or  negligent  treatment,  and  not  for  that 
caused  by  the  original  injury. 

[Ed.  Note.— For  other  cases,  see  Pliysicians 
and  Surgeona  Cent.  Dig.  H  34-41,  43-46,  48: 
Dec  Dig.  I  18.*] 

Department  2.  Appeal  from  Superior 
Uourt,  King  Oounty;  J.  T.  Ronald,  Judges 

Action  by  J.  G.  Taylor  against  A.  B.  Kidd. 
Judgment  for  plaintiff,  and  defendant  sp- 
pealB.   Affirmed  conditionally. 

C.  R  Hawkins  and  Peters  &  Powell,  all  of 
Seattle,  for  appellant  Douglas,  Lane  k 
Douglas,  of  Seattle,  for  respondent 
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rnLI.ERTON.  J.  On  Manb  6,  1909,  the 
reqKmdent  Taylor,  wbUe  working  on  the 
roof  of  a  hovse^fdl  tlmetrom  to  the  ground, 
a  distance  of  abont  2S  feet,  and  rec^red 
aerere  and  palnfol  Injuries.  He  employed 
tile  appellant,  a  phyddan  and  surgeon,  to 
atteod  blm.  The  pbyddan  found  bim  snf- 
telng  wlOi  two  brokm  rlb^  a  severe  strain 
of  tlie  left  shonlder,  and  vaiioua  contusions 
upon  tale  body.  The  doctor  immoblUzed  the 
shoulder  and  ribs»  accorded  the  contusions 
the  usual  tmtment,  and  put  tibe  patient  to 
bed,  where  he  remained  for  some  little  time. 
lAter  <m  Uie  patient  was  able  to  get  up  and 
move  about,  and  seemingly  gradually  im- 
proved until  the  latter  part  of  June,  1900.- 
At  tlda  time  bis  brokm  ribs  had  adhwed, 
the  contusions  on  his  body  had  healed,  and 
he  had  aoquired  some  use  of  his  Injured 
shoulder.  Sis  shoulder,  however,  was  not 
thou^t  to  be  making  satUfactory  progress. 
The  arm  had  very  little  motion,  and  attunpts 
to  manipulate  it  caused  patai,  and  it  had 
also  become  somewhat  atroiMed.  Tba  doc- 
tor diagnosed  ttie  trouble  with  tta  arm  as 
an  adhesion  of  the  fibrous  tissue  surround- 
ing the  ^sawld  cavity  of  the  scapula,  in 
which  the  head  of  the  humerus  articulates. 
13il8  he  bad  ondeavored  to  reduce  by  mas- 
sage and  manipulation,  but  without  success. 
In  the  early  part  of  July  title  anp^Uant  ad- 
vised the  respondent  that  a  more  rlgoroua 
msnipulatlon  of  bis  arm  than  could  be  had 
without  the  USB  of  an  anaesthetic  was  neces- 
sary in  order  to  break  up  the  adhesions,  and 
aiqiointed  a  time  for  the  patient  to  meet 
him  at  his  office  and  rec^ve  snc9i  treatment 
The  reqptmdoit  attended  at  the  office  at  the 
tUne  appt^ted,  and  received  one  sn<^  treat- 
ment which  gave  him  some  pain  and  caused 
considerable  swelling  in  the  arm  and  shoul- 
der. OAeKafter,  cm.  July  X7»  1909,  when  the 
pain  end  swelling  ftom  Ibe  first  treatment 
had  somewhat  subsided.  Hie  respondeat  went 
to  the  office  a  second  time  and  his  arm  was 
subjected  to  a  further  and  more  rigorous 
msnipnlatlon  by  tbe  araidlattt  and  his  as- 
sistant. Dr.  Mason.  ^Hiis  last  operation 
left  the  arm  in  an  Inflamed  oonditlou  and 
nmdi  swelling  and  pain  resulted,  cau^ng  tite 
pattent  to  take  to  his  bed,  where  he  was 
eonflned  fbr  about  10  days.  Between  this 
date  and  August  5th  foltowlng  the  appdUnt 
Tinted  him  almost  dslly,  and  sudi  times  as 
his  ana  would  admit  of  it  subjected  it  to 
momoeflit  and  manipulation.  On  the  last- 
naoKd  date  the  ajtpellant  (Uscontlnued  the 
manipulation,  prescribed  treatment  for  re- 
dncbig  the  swelling  and  inflammation,  and 
told  the  patient  to  come  to  his  office  as  soon 
as  ttie  swelling  should  be  reduced,  when  he 
would  examine  bis  elhonlder  with  an  X-ray. 
Tbe  xeqnndoit,  however,  did  not  call  again 
at  the  aniellanf  s  office,  but  <m  September  6, 
1909,  consulted  with  another  surgeon  In 
SeatOe.  a  Dr.  Bates,  who  subjected  him  to 
an  X-ray  esamlnaticm.  Tbe  plate  disclosed 
a  dlalocatioii  of  the  duralder  Joints  the  head 


of  the  humerus  projecting  downward  and 
inward.  To  correct  the  difficulty  Dr.  Bates 
advised  a  surgical  operation  on  the  shoulder, 
which  he  afterwards  performed  with  the  as- 
sistance of  a  Dr.  Hanley.  On  cutting  into 
the  shoulder  the  doctor  found  tbe  bead  of  « 
the  bumems  In  a  friable  and  porous  con- 
dition, so  much  80  t^at  it  was  deemed  neces- 
sary to  cut  away  tbe  aid  of  the  humerus 
tot  some  two  and  one-half  Indies.  Aftw  re- 
moving this  portion  of  the  hummis,  the  end 
remaining  was  set  back  into  tbe  shoulder 
cavity,  and  tbe  wound  inclosed  and  dressed. 
At  the  Ume  at  the  trial  tbe  ^und  had  en- 
tirely healed,  Ibe  arm,  while  much  shorter 
than  it  was  originally,  bad  recovered  much 
of  ito  lost  motion  and  usefulness,  having  as 
the  doctor  stated,  perhaps,  75  per  centum 
ot  ite  original  power  and  scope  of  motion. 
TbB  reqKmdent  instituted  this  action  on 
March  29,  1911,  a^dnst  tbe  appellant  fbr 
malpractice.  In  bis  complaint  he  alleged 
tbe  fact  of  bis  injury,  the  employment  of  tbe 
a]n>dlant  to  treat  tbe  same,  and  tbe  manner 
of  aiq>^an^s  treatment  thereto  alleging  as 
n^^Ogoice  tbat  the  appellant  dislocated  bis 
arm  on  July  17.  1909,  «4iile  attenvtinc  to 
break  up  the  adhestons  arising  from  tbe  dis- 
use ot  tbe  arm  following  tbe  original  In- 
Jury.  Issue  was  taken  on  tbe  complaint, 
and  a  trial  had  which  resulted  in  a  verdict 
agatost  the  appellant  in  the  sum  of  f5,S00. 
Fruu  tbe  Judgment  entered  tbere(m  tbis  ap- 
peal is  prosecuted. 

[1]  Tift  appellant  first  assigns  tbat  the 
court  erred  in  refusing  to  sustain  his  sever- 
al diallenges  to  tbe  sufficleucy  of  tbe  evi- 
dence arguing  tbat  the  evidence  fails  to 
show  that  he  did  not  treat  tbe  injury  of 
tbe  re^ndent  with  tbat  oi*dinary  diligence 
and  skill  whldi  physicians  and  surgeons, 
practldng  lui  tbe  same  and  similar  commu- 
nities, ordinarily  exercise  in  like  cases.  But 
we  think  there  was  on  this  question  suffident 
evidence  to  make  a  Case  for  the  Jury.  Aside 
from  tbe  general  outline  of  tbe  evidence 
which  we  have  heretofore  given,  there  was 
the  positive  evidence  of  a  physician  wlio 
examined  the  arm  shortly  prior  to  July  17^ 
1900,  tbat  there  was  then  no  evidence  of 
dislocation,  and  it  will  be  remembered  tbat 
this  was  also  the  appellant's  original  di- 
agnosis. There  was  therefore  evidence  from 
vrpi^  the  Jury  could  well  have  tound  that 
tbe  appellant  dislocated  tbe  respondoit^s 
arm  In  bis  mdeavor  to  remedy  Ite  ancbylosed 
condition  following  tbe  original  injury;  and 
tbe  taxA  of  sucb  dlslocaUtm,  and  the  fur- 
ther fftct  tbat  be  did  not  discovn  the  dis- 
location at  the  times  be  subsequently  ma- 
idpulated  the  arm,  was  clearly  evidence  that 
he  did  noti  exercise  the  dlligoice  and  skill 
required  of  tbe  ordinary  [Ayslclab  and  sur- 
geon. For  such  injury  as  the  respondent 
suffered  because  of  sudbi  lack  of  d^l^ence 
and  Alll  he  mis,  of  course,  entitled  to  re- 
cover from  tbe  appellant 
'  -  [1]  Tbe  respondent  was  penultted,  over  the 
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objection  ot  tbff  ^pptiUnt,  to  proiMmiid  to  bis 
e^iert  wltneasea  certain  qnaetloiia  containing 
a  Bnminary  of  tlw  facts  the  evidence  on  bis 
part  toided  to  eatabUsh  concerning  tlw  treat- 
ment accorded  the  respondent  by  the  appe- 
lant, and  an  Inquiry  whettier  the  treatmoit 
thus  accorded  was  such  treatment  as  an  or- 
dinarily skillful  physician,  practicing  in  the 
community  In  which  the  appellant  practiced, 
would  bring  to  the  care  of  such  an  Injury. 
This  Is  assigned  as  error,  because,  it  is  ar- 
gued, it  allows  the  witness  to  determine  the 
very  question  the  Jury  is  Impaneled  to  det^ 
mlnfc  But  we  think  the  questions  not  objec- 
tionable on  the  ground  stated.  The  question 
whether  the  treatment  accorded  the  respond- 
^t's  injury  by  the  appellant  came  up  to  the 
standard  of  ordinary  care  and  skill  was  not 
a  question  within  the  knowledge  of  persons 
of  ordinary  learning  and  experience,  and 
hence  a  Jury  selected  from  such  persons 
could  not  know  from  the  mere  description  of 
the  treatment  whether  or  not  It  was  reason- 
ably careful  and  skillful.  It  was  therefore 
proper  to  call  on  persons,  learned  In  the  par- 
ticular science  and  familiar  with  the  proper 
practice  in  like  cases,  to  state  whether  In 
their  opinion  the  treatment  met  the  prescrib- 
ed standard,  and  this  even  though  the  ques- 
tion whether  or  not  It  does  meet  the  requir- 
ed standard  is  the  ultimate  question  for  the 
Jury  to  determine.  This  question  was  before 
ns  in  Holland  t.  Brldenstlne,  55  Wash.  470, 
104  Pac.  626,  concerning  which  we  said; 
"The  hypothetical  question  complained  of 
was  a  fair  summary  of  the  facts  which  the 
respondent's  evidence  tended  to  prove.  True 
the  question  embodied  the  very  fact  that  was 
ultimately  to  be  found  by  the  Jury,  but  this 
does  not  render  it  Incompetent  To  reach 
their  final  conclusion  the  Jury  were  compel- 
led to  draw  an  Inference  from  the  facts  prov- 
m  which  involved  a  question  of  medical 
science;  that  Is  to  say,  after  all  of  the  facts 
had  been  given  In  evidence.  It  was  stlU  a 
question  whether  the  disease  could  be  com- 
municated In  the  manner  recited,  and,  as 
that  question  involved  a  matter  of  medical 
science,  It  was  proper  to  submit  to  the  Jury 
on  the  question  the  opinion  of  an  espert  vers- 
ed In  that  science."  The  rule  as  thus  stated 
Is  also  the  general  rule.  The  question  arose 
In  Quinn  v.  Hlgglns,  63  Wis.  664,  24  Pac. 
482,  63  Am.  Rep.  305,  passing  upon  which  the 
court  observed :  "The  question  of  negligence 
and  carelessness  on  the  part  of  the  surgeon 
In  the  treatment  he  gave  the  plaintiff's  1^. 
while  it  la  one  which  the  Jury  must  neces- 
sarily determine  upon  the  whole  evidence 
in  the  case,  Is  still  a  question  which  most  be 
determined  mainly  upon  expert  evidence. 
Certainly  the  claimed  misconduct  of  the  snr^ 
geon  la  not  so  flagrant  that  a  man  entirely  Ig- 
norant of  surgery  can  fonn  an  IntelUgwt 
Judgment  as  to  the  propriety  or  impropriety 
of  the  treatment  given  by  the  defendant,  un- 
aided bj  evldenoe  of  men  skilled  in  snrgery 


and  having  superior  knowledge  as  to  wbat 
treatment  ahonld  have  been  given  to  the  bro- 
ten  1^  under  all  the  drcnmstanoes.  The 
defendant  was  therefore  entitled  to  show,  it 
he  could,  by  witnesses  having  stwerlor  knowl- 
edge and  skill  ta  surgery,  that  the  treatment 
he  gave  the  plaintiff's  1^;  was  such  as  a  nu> 
ewa  of  ordinary  knowledge  and  skill  In  his 
professitm  would  and  ought  to  have  given. 
The  enluslon  of  any  material  evidence  of  ttic 
expert  witnesses  offered  by  the  defendant 
which  had  a  direct  tendency  to  show  that 
his  treatment  was  proper,  and  such  as  a  sur- 
geon of  ordinary  learning  and  skill  in  bis 
profession  would  have  adopted  In  the  case, 
must  necessarily  prejudice  the  defendant** 
So  In  Jones  v.  Angeil,  95  Ind.  376,  It  Is  said : 
"The  opinion  of  an  expert  in  any  art,  sci- 
ence, trade,  profession,  or  mystery  may  be 
given  where  It  is  proper  for  the  decision  of 
a  question  relating  to  the  issues  In.  the  case." 
In  Chains  V.  Lake,  71  N.  H.  90,  51  AtL  260, 
It  is  said:  "The  hypothetical  question  ad- 
dressed to  the  expert.  Dr.  Galvln,  was  unob- 
jectionable. Upon  an  assumed  atatemoit  of 
facts,  suggested  by  the  evidence,  he  was  ask- 
ed, in  substance,  what  In  his  opinion  ought 
reasonably  to  have  been  done  by  the  attend- 
ing physician;  that  is,  what  treatment  a 
reasonably  skillful  physician  would  have 
adopted  In  such  a  case.  The  comi>etency  of 
the  question  Is  so  apparent  as  to  admit  of  no 
serious  discussion.  Spear  v.  Richardson,  37 
N.  H.  23,  24;  Perkins  v.  Railroad,  44  N.  H. 
223;  Wells  v.  Iron  Co.,  48  N.  H.  491,  513, 
540."  And  in  Northern  Pacific  Railroad  t. 
Urlln,  158  U.  S.  271.  15  Sup.  Ct  840,  39  I*. 
Kd.  9T7,  It  Is  said:  "The  first  asslgnmoit 
avers  error  In  permitting  the  medical  witness- 
es, who  testified  In  behalf  of  the  plaintiff 
to  be  asked  whether  the  examinations  made 
by  them  'were  made  In  a  superficial  or  in  m 
careful  and  thorough  manner.'  •  «  •  The 
second  ground,  that  this  question  called  for 
the  opinion  of  the  witnesses  as  to  the  manner 
in  which  the  physical  examinations  were 
made,  and  thus  8uiH>l&nted  the  Judgment  of 
the  Jury  In  that  particular,  does  not  seem 
to  us  to  be  well  founded.  The  obvious  pur- 
pose ot  the  question  was  to  disclose  whether 
the  Judgment  of  tlie  physicians  as  to  the 
plaintiff's  condition  was  based  on  a  snpet^ 
fldal  or  on  a  thorough  examination,  and  we 
think  it  was  competent  for  the  witnesses 
who  were  experts  to  characterize  the  manner 
of  the  examlnatton."  The  two  cases  last  cit- 
ed, it  is  true,  do  not  Sxeaeat  the  exact  qnes* 
tlon  at  bar,  but  we  think  th^  are  clearly 
analogous.  If  it  be  compet^t  for  an  e^ert 
medical  witness  to  state  what  treatment  a 
reasonably  sklllfal  physician  would  have 
adopted  In  a  glvoi  case,  or  to  give  his  o|>in- 
ion  whether  his  ezamiiiatioa  of  a  persm's 
condition  was  superficial  or  thorough,  dearly 
he  may  give  it  as  his  oi^oa  whethw  s  giv- 
en treatment  was  or  was  not  ordinarily  care- 
ful and  BklUfal.  For  other  cases  snxvortlQg 
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the  rale,  see  Olmsted  t.  Oeie,  100  Fa.  127; 
Jones  T.Angell,  05  Ind.  876;  Wright  t.  Har- 
dy, 22  Wis.  348. 

[S,  4}  The  trial  Judge  reduced  his  charge 
to  the  Jury  in  writing,  and  at  the  conctoslon 
of  the  evidence  read  the  same  to  the  jury. 
After  he  had  concluded  the  reading,  the  re- 
spondent's counsel  suf^ested  a  question  on 
which  he  thought  further  explanation  neces- 
sary, whereupon  the  Judge  gave  an  oral  In- 
struction on  the  matter.  The  oral  instrnc- 
tloQ  was  taken  down  by  the  sten<^Tapher 
who  was  present,  but  was  not  reduced  to 
writing  and  given  to  the  Jury  along  with  the 
general  written  Instructions  when  they  retir- 
ed to  consider  of  their  verdict.  Neither  party 
at  the  time  took  exceptions  either  to  the 
form  or  matter  of  the  instructloD,  or  re- 
gnested  that  it  be  reduced  to  writing  and 
given  to  the  Jury.  The  appellant,  however, 
prior  to  the  hearing  on  the  motion  for  a  new 
trial  filed  a  written  exception  to  this  particu- 
lar Instrnctlon  on  the  ground  that  it  was 
not  reduced  to  writing  and  sent  to  the  Jury 
room  along  with  the  other  Instructions  of  the 
court.  Bat  we  think  the  exception  came  too 
late.  While  It  la  true  the  statute  provides 
that  exceptions  to  the  instructions  of  the 
court  may  be  taken  at  any  time  before  the 
bearing  of  a  motion  for  a  new  trial,  we  think 
this  must  relate  to  exceptions  to  the  suffi- 
doicy  of  the  inatractlona  as  matter  of  law, 
ind  not  to  the  manner  in  which  they  are  glv* 
en.  The  statnte  requiring  instructions  to  be 
glTOi  in  writing  prior  to  the  arguments  of 
counsel  to  Oie  jury,  and  requiring  that  Uiey 
be  seat  to  the  Jury  room  along  ^tb  tbe 
pleadincs  and  exblUts  in  tlie  case,  is  not 
mandatory  In  the  sense  that  the  parties  can- 
not waiTO  the  reqniremoits.  On  the  con- 
trary, U:  is  a  common  practice  to  waive  Mnne 
or  all  (tf  them,  and  a  party  must  be  held  to 
have  waived  them  when  he  does  not  note  his 
dissent  at  the  time  the  breach  of  the  role 
is  committed.  This  principle  is  not  contrary 
to  the  mle  In  Baynor  t.  Tacoma  Bauway  & 
JPover  Ca,  126  Pac.  91.  There  ezc^>tlona 
ware  timely  taken  to  the  action  of  the  court, 
bBt  the  court  rinsed  to  correct  Its  mistake 
after  the  opportunity  fw  it  to  do  so  had  been 
afforded.  Here  no  soch  importunity  was  giv- 
en, and  we  think  the  severe  penalty  of  a  re- 
trial of  the  cause  should  not  be  rislted  upon 
the  successful  party  because  of  a  mistake  the 
fault  of  wbiciL  lay  equally  npon  all  the  par- 
ties. 

[f]  Finally,  it  la  said  that  the  verdict  is 
excessive.  With  this  contention  we  are  In- 
clined to  agree.  The  size  of  the  verdict 
would  indicate  that  the  Jury  telt  inclined  to 
visit  the  entire  loss  suffered  by  the  appellant 
upon  the  doctor,  whereas  he  was  only  re- 
QKmaible  for  the  Injury  and  suffering  caused 
by  his  own  acts,  not  those  caused  by  the 
orifltatl  Injury  with  which  he  had  nothing 


to  do.  It  is  not,  however,  necessary  to 
award  a  new  trial  In  the  first  instance. 

If  the  respondent  will  within  30  days  aft- 
er the  remittitur  from  the  court  reaches  the 
lower  court  consent  in  writing  to  remit  $2,- 
000  from  the  amount  of  the  judgment,  the 
Judgment  will  stand  affirmed  for  the  sum 
ronalnlng,  namely  $3,500.  Otherwise  a  new 
trial  will  be  awarded. 

MOUNT,  UOBBIS,  ELUS,  and  MAIN, 
JJ.,  concur. - 


STATE  V.  BENNETT. 
(Supreme  Court  of  Washington.  Jan.  25,  lOlS.) 

1.  OBUQNAI.  Law  a  864*)  — MlBOOlTDUOT-* 

Skpabation. 

Under  Rem.  &  Bal,  Code,  S  346,  forbidding, 
except  in  felony  cases,  the  jury  to  be  kept  to- 
gether during  trial,  and  sectioQ  2158  providing 
that  the  Jnrors  in  criminal  cases  shall  not  be 
allowed  to  separate  except  by  consent  of  the 
accused  and  the  prosecuting  attorney,  the  sep- 
aration of  a  juror  in  a  felony  case  is  reversible 
error,  irrespective  of  any  prejudice  resulting  to 
accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2038-2017;  Dec.  Dig.  | 
854.*] 

2.  CannNAL  Law  (j  868*)  —  Mihoonduot  — 

Since  Rem.  &  BaL  Code,  H  346,  2158,  in 
effect  prohibits  the  separation  of  Jurors  in  a 
felony  case,  if  the  court  knew  that  a  juror  had 
separated,  accueed  could  not  waive  nla  rights 
under  the  atatute  by  failing  to  sufficiently  object 
to  the  separation  when  he  called  the  question  to 
the  court's  attention. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2070;  Dec.  Dig.  S  80S*} 

Department  1.  Appeal  from  Superior  Conrt, 
Ferry  County;  W.  P.  BeU,  Judge. 

Charles  P.  Bennett  was  convicted  of  em- 
bezzlement, and  appeals.  Reversed  and  re- 
manded for  new  trial. 

W.  C.  Stayt,  of  ColTiUe,  and  James  T. 
Johnson  and  Frank  M.  Allyn,  both  of  Repnh- 
lic,  for  appellant  John  W.  Mathews,  of 
Pullman,  for  the  State. 

CHADWIGK,  J.  The  aK)ellant  was  con- 
victed of  the  crime  of  embezzlement,  and 
brings  his  case  here  on  appeal. 

Among  the  errors  assigned,  few  are  pos- 
sessed of  merit.  During  the  progress  of  the 
trial,  and  while  the  Jury  was  passing  along 
the  street  in  charge  of  two  bailiffs,  one  of 
the  Jurors  stopped  and  had  some  conversa- 
tion with  some  bystanders.  He  then  went 
Into  a  lunch  counter,  which  occupied  a  store- 
room with  a  cigar  store;  the  two  being  sep- 
arated by  a  partition  seven  feet  high,  with 
an  open  door  or  archway  between  the  two 
places.  The  Juror  ordered  and  ate  hla  sup- 
per and  then  went  out.  The  r^alning  ju- 
rors were  taken  to  a  hotel  and  were  there 
given  their  sapper.   The  absoioe  of  tlie  Jo- 


*>te  othsr  eases  see  same  t^ie  and  section  NDHBBB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  R«'r  Indexes 
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ror  was  not  Immediately  noticed.  It  would 
seem  to  oa  from  the  record  that  the  jmror 
finished  his  meal  abont  the  time  his  absence 
was  noted.  He  was  recovered  by  the  bailiff, 
and  from  that  time  on  the  jury  was  kept  to- 
gether. He  was  away  from  20  to  30  minutes 
and  talked  with  several  persons.  On  the 
next  morning,  the  matter  having  come  to  the 
notice  of  the  trial  Judge,  the  following  collo- 
quy ensued:  "The  Court:  It  was  reported  to 
the  court  last  evening  that  one  of  the  Jurors 
in  this  case  separated  for  a  few  minutes  from 
the  other  Jurors.  I  think  the  Juror  was  Mr. 
Edberg.  Mr.  E^dberg,  did  you  separate  from 
the  other  Jurors?  Mr.  Edberg:  I  did.  I 
didn't  understand  that  the  Jury  was  to  stay 
together.  The  Court:  Yon  say  you  did  not 
understand  that  the  Jury  was  to  be  kept  to- 
gether? Mr.  Edberg:  No.  TheCourt:  Where 
did  you  go  after  you  separated  from  the 
Jury?  Mr.  Edberg:  Just  went  into  a  restau- 
rant and  had  my  snpper.  The  Court:  Just 
went  Into  a  restaurant  and  had  your  supper? 
Mr.  Edberg:  Yes,  sir.  The  Conrt:  Did  yon 
talk  to  any  one?  Mr.  Edberg:  No.  Mr. 
Stayt:  If  your  honor  please,  we  object  to 
this  proceeding.  The  Court:  This  Is  on  the 
motion  of  the  court  I  shall  take  the  privi- 
lege of  questioning  the  Juror.  Did  any  one 
talk  to  you  at  that  time?  Mr.  Edberg:  No, 
sir.  The  Court:  Did  you  speak  to  any  one 
at  all?  Mr.  Edberg:  No,  sir.  The  Court: 
What  did  yon  do ;  did  you  eat  your  supper  at 
the  restaurant?  Mr.  Edberg:  Yes,  sir.  The 
Court:  Then  what  did  you  do?  Mr.  Edberg: 
Stood  out  on  the  steps  on  the  sidewalk  and 
then  went  down  the  street  to  find  the  other 
Jurors.  The  Court:  Went  down  the  side- 
walk to  find  the  other  Jurors?  Mr.  Edberg: 
Yes,  sir.  The  Court:  And  didn't  speak  to 
any  one  from  the  time  you  left  the  Jury  until 
yon  again  met  th&m?  Mr.  Edberg;  Mo.  The 
Conrt:  I  want  to  instruct  all  the  Jurors  tliat 
they  are  not  to  drop  out  or  separate,  even 
though  the  balltfCs  should  not  see  them.  Ev- 
ery Juror  must  understand  that  It  is  as  much 
his  duty  to  stay  with  the  other  jurors  as  It 
Is  the  ballifFs'  to  see  that  he  stays  there, 
and  each  Juror  must  consider  It  his  duty,  and 
it  Is  your  oath,  as  Jurors,  that  you  will  re- 
main together  and  not  separate  until  the 
case  Is  brought  to  an  Issue  and  you  have 
brought  in  a  verdict.  The  Court  (to  defend- 
ant's attorneys):  If  you  wish  to  make  any 
objections,  yon  may  do  so.  Mr.  Stayt;  We 
object  to  the  whole  procedure,  your  honor, 
and  except  to  the  action  of  the  court  The 
Court:  Exception  allowed.  Mr.  Stayt:  I 
guess  we  can  proceed,  your  honor.  Judge 
Neal  will  resume  the  stand."  Several  of  the 
jurors  made  affidavit,  saying  that  the  Juror 
did  not  refer  to  any  one  who  had  talked 
about  the  case  In  his  presence  during  his  ab- 
sence, nor  did  be  say  that  he  talked  with  any 
one.  The  oflTendins  juror  made  affidavit  ex- 
onerating himself  from  all  Intentional  fault 
[1]  It  will  he  seen  that  the  affidavits  of 
tl^  Jurors  are  wholly  Insufficient  to  cure  the 


error  If  we  adhere  to  the  rule  that  the  sep- 
aration of  a  Juror  in  a  felony  case  from  tlie 
body  of  the  Jury  Is  reversible  error.  It  is 
not  denied  that  the  case  will  have  to  be  re- 
versed If  the  rule  laid  down  by  this  court 
In  the  case  of  State  v.  Place,  5  Wash.  773, 
32  Pac.  736,  and  State  v.  Strodemier,  41 
Wash.  159,  83  Pac.  22.  HI  Am.  St  Rep.  1012. 
Is  followed ;  but  It  Is  contended  (a)  that  these 
cases  are  opposed  to  the  graeral  rule  and 
should  be  overruled ;  that  the  dissenting  opin- 
ions filed  lu  each  of  them  state  the  true 
rule  of  practice;  (b)  that  this  court  has  de- 
clared a  different  and  true  mle  in  the  case 
of  State  V.  Pepoon,  62  Wash.  635,  114  ^c. 
449 ;  and  (c)  that  defendant  did  not  sufficient- 
ly reserve  an  exception  to  the  misconduct  of 
the  juror.  While  it  Is  true  that  our  deci- 
sions, when  read  In  the  light  of  certain 
texts  followed  by  the  citation  of  adjudged 
cases,  may  seem  to  be  out  of  harmony  with 
that  practice  which  requires  a  showing  of 
actual  prejudice,  yet,  when  viewed  in  the 
light  of  the  history  of  the  law  and  our  stat- 
ute. It  seems  to  as  that  the  cases  criticised 
were  correct!}  decided.  Anciently  a  s^Mra- 
tion  of  the  Jurors  was  fetal  in  all  cases. 
This  mle  was  relaxed  so  that  a  separation 
was  allowed  In  all  cItU  cases  and  latterly 
in  cases  of  misdemeanors.  These  distinc- 
tions found  th^  way  into  our  statutes  (sec- 
tions 346,  2109,  Rem.  &  BaL  Code).  These 
statutes,  when  construed  toother,  are  quite 
as  positive  as  the  ancient  rule,  and  tbe  ba^ 
for  the  order  of  assodatton  of  the  jurors 
pendli^  the  trial  Is  to  be  found  In  the  stat- 
ute and  not  In  the  ordo-  of  the  court  Tbe 
Place  and  8trodeml»  Oases  wtere  put  uptm 
tbe  statute.  It  may  wti\  be  that,  where  the 
order  to  keep  tb^  Jury  together  Is  based  upon 
a  discretionary  order  of  tbe  court,  an  appel- 
late court  should  say  In  furtherance  ot  jus- 
tice that  tbe  case  will  not  be  reversed  unless 
prejudice  be  shown;  and,  so  far  as  we  have 
looked  Into  the  authorities  holdioc  that  an 
affirmative  showing  of  prejudice  must  be 
made,  the  order  was  disnetlonary  with  the 
court  and  did  not  rest  upon  a  statute.  What- 
ever tbe  rule  may  be  elsewhere,  tbe  people 
of  this  state  bare  seen  fit  to  say,  through 
the  legislative  body,  that  a  defendant  shall 
have  not  only  a  fair  trial,  but  the  semblance 
of  a  fair  trial,  for  the  reason,  no  doubt, 
that  the  danger  of  allowing  a  juror  to  pass 
upon  hie  own  delinquency  would  be  quite  as 
dangerous  as  the  vice  at  which  the  statute 
Is  aimed.  Any  Juror  who  would  put  himself 
In  a  situation  where  he  might  seek  counsel 
or  be  subject  to  the  approach  of  friends 
should  not  be  heard  to  say  that  he  did  not 
Intend  a  wrong  or  did  not  talk  upon  the  sub- 
ject of  the  case.  If  such  construction  be 
put  npon  our  statute.  It  would  be  shorn  of 
Its  vitality,  fOr  no  defendant  could  ever  re- 
but such  a  showing  or  prove  a  conversation 
against  the  will  of  the  participants.  It  is 
not  so  much  what  may  have  been  done  as 
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what  might  be  done.  Onr  statute  furnishes 
the  rule  of  practice  In  this  state,  and  it 
must  be  followed  nnless  we  have  decided  to 
the  contrary  In  tbe  later  case  of  State 
oon,  62  Wash.  636, 114  Pac.  449.  In  that  case 
we  said:  "Bat,  the  claim  of  error  resting  ex- 
clnslrely  on  the  theory  that  some  Juror  might 
posslMy  have  been  subjected  to  undue  In- 
fluence, the  asslgifment  under  tbe  great 
wel^t  of  antborlty.  cannot  be  sustalued." 
It  -was  npon  the  authority  of  tbls  case,  as 
we  undemtand,  that  the  lower  court  denied 
tbe  motion  for  a  new  trial.  While  Inclined 
to  follow,  In  all  proper  cases,  the  logic,  U 
not  the  rhetoric,  of  the  case  Just  cited,  it 
must  be  remembered  that  the  act  here  com- 
plained of  was  not  rlolatlTe  of  the  statute 
but  was  within  the  bound  of  its  permlsalve 
limitations.  In  the  absence  of  a  statute, 
prejudice  will  not  be.  presumed.  This  Is  the 
bidding  In  the  Pepoon  Case;  but,  where  the 
itatnte  says  thou  shalt  or  thou  shalt  not,  a 
pnsomptlon  of  prejudice  follows,  and  such 
was  the  rule  In  the  Place,  Strodemler,  and  the 
cases  hereinafter  referred  to. 

[2]  Finally  it  la  contended  that,  conceding 
the  act  ot  the  Juror  to  have  been  error,  ap- 
pellant must  be  held  to  hare  waived  hia  ad- 
rantag&  If  it  were  a  mattw  of  practice 
only,  we  would  not  hesitate  to  hold  that  the 
OTor  was  waived ;  but,  as  we  have  seen.  It 
was  not  a  breach  of  a  mere  rule  of  practice 
or  a  discretionary  order  of  the  court,  but  a 
violation  ot  tbe  subBtantive  law  of  onr  com- 
Dunwealth.  It  mough  that  the  court 
koew  oC  ttie  mlsauidiict  ot  the  Juror  and  that 
tin  deftoidant  objected  tbraeto.  Neither  the 
bnrdn  nor  the  beneflt  of  a  statute  d^>radB 
mm  the  will  of  the  IndlvlduaL  Unbeck  v. 
States  1  Waah.  336.  2S  Pac.  462;  State  v. 
Uyen,  8  Wasli.  177,  86  Fac  680,  766.  Stat- 
Qtea  are  the  ezpresBloB  of  the  will  of  aodety, 
and  to  hold  that  an  accused  party  should 
lose  the  beneflt  ot  a  protecUve  statute  be- 
cause his  objection  or  protest  is  technically 
insnffidait,  or  is  not  pub  in  apt  words  or 
phrase,  wonld  be  to  deny  Ita  beneflt  in  many 
cases.  Moreover,  the  subject  was  introduced 
by  tbe  court  and  passed  npon  by  falm  with- 
out suggestion  or  assistance  of  counsel.  It 
Is  oiongh  that  the  qnestitHi  waa  before  the 
court  at  the  time  of  the  trial.  It  waa  then 
the  duty  of  counsel  to  proceed  as  ordered  by 
the  court,  fbr  his  right  to  urge  the  question 
upon  motion  for  a  new  trial  or  npon  appeal 
remained. 

Other  errors  going  to  the  Instructions  giv- 
en and  refused  are  urged.  It  will  serve  no 
purpose  to  review  these  assignments  singly. 
The  instructions  as  given  generally  state  the 
law.  In  one  or  two  it  may  seem  that  the 
court  assumes  disputed  fiicts  to  have  been 
proven,  and  In  one  or  two  Instances  we  think 
tbe  instructions  do  not  have  the  sustaining 
grace  of  evidence  to  support  them ;  but  we 
wiU  assume  that,  in  the  event  of  a  new  trial, 


the  court  will  prepare  his  Instructions  to 
meet  the  case  as  then  presented.  The  In- 
structions can  be  very  materially  slmpUfled. 
There  Is  but  one  issue.  Defendant  was  the 
administrator  of  an  estate.  Upon  tbe  rendi- 
tion and  approval  of  the  final  account,  the 
court  found  that  he  had  in  his  possession 
moneys  and  properties  belonging  to  the  es- 
tate. He  failed  to  pay  over  or  distribute  the 
trust  funds  upon  demand.  The  only  ques- 
tion of  law,  therefore,  is  whether  he  is 
guilty  of  embezzlem^t  as  that  term  Is  do- 
fined  In  our  statutes. 

The  Judgment  of  the  lower  court  la  re- 
versed and  the  case  remanded  for  a  new 
trial. 

CROW,  MOUNT,  OOSl^  and  FARKGH. 
J  J.,  concur. 


In  re  MABSH. 

(Supreme  Court  of  tlUh.    Jan.  4,  1913.) 

altobney  and  client  (1  39*)— dibbabkent 
— Grounds. 

A  colored  attorney,  who  for  several  months 
kept  a  house  of  111  fame  at  which  white  giris 
ccaiBorted  with  negroes  and  smoked  opium  with 
his  knowledge,  and  to  which  he  took  beer  and 
served  to  the  Inmates  and  patrons,  is  morally 
unfit  to  be  a  member  of  the  bar,  and  will  be 
dislurred. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  |  52;  Dec.  Dig.  S  3&.*] 

In  the  matter  of  the  disbarment  of  Law- 
rence Marsh,  an  attorney  and  counselor  at 
law.  Judgment  ot  disbarment 

W.  D.  Biter,  Bismark  Snyder,  and  B.  A. 
Walton,  aU  of  Salt  Lake  City,  for  petition- 
ers. Willard  Hanson,  of  Salt  Lake  City,  for 
respondent 

PER  CDBIAM.  On  May  8.  1911,  members 
of  the  committee  on  grievances  of  the  State 
Bar  Association  of  Utah  presented  an  In- 
formation, v«ifled  by  thMr  oaths,  diarging 
one  Lawrence  Marsh  (a  colored  man),  who 
was  on  July  1,  1909,  admitted  tp  practice 
before  this  court  as  an  attorney  and  coun- 
selor at  law,  as  beli^  morally  unfit  to  be  a 
member  of  the  bar  of  this  court,  and  mov- 
ed that  the  said  Marsh  be  required  to  ap- 
pear aud  show  cause,  if  any  be  had,  wliy  he 
should  not  be  permanently  disbarred  and  his 
name  stricken  from  the  roll  of  attorneys  of 
this  court  It  is  alleged  In  the  Information, 
among  other  things,  that  "the  said  Lawrence 
Marsh  •  •  •  during  January,  February, 
and  the  early  part  of  March,  1911,  was  en- 
gaged In  running  and  managing  a  house  of 
111  fame  *  •  •  In  Salt  Lake  City,  Utah; 
that  he  at  the  same  time  and  place  kept 
appliances  for  smoking  opium  and  caused, 
permitted,  and  persuaded  tbe  Inmates  of  said 
house,  and  others  frequenting  the  same,  to 
smoke  or  otherwise  use  opium  thereat"  A 
citation  was  Issued  requiring  Marsh  to  ap- 
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pear  before  this  court  on  May  11,  1911,  and 
show  cause  why  he  should  not  be  disbarred, 
his  certificate  of  admission  to  practice  law 
canceled,  and  his  name  stricken  from  the 
roll  of  attorneys  of  this  court,  and  that  he 
deposit  forthwith  his  certificate  with  the 
clerk  of  this  court  Marsh  appeared  and 
filed  an  answer  In  which  he  denied  all  the 
allegations  of  the  Information  charging  him 
with  being  morally  unfit  to  practice  In  the 
courts  of  record  of  this  state.  He  also  de- 
posited with  the  clerk  of  this  court  his  cer- 
tificate of  admission.  The  matter  was  refer- 
red to  Charles  Baldwin,  Esq.,  an  attorney 
and  counselor  at  law  of  this  court,  to  take 
testimony  and  make  findings  of  fact  and  con- 
clusions of  law  thereon  and  to  report  the 
same  to  this  court.  A  hearing  was  had  be- 
fore the  referee,  in  which  Marsh  was  repre- 
sented by  counsel  and  witnesses  were  sworn 
and  examined. 

After  the  evidence  was  taken  and  the  cause 
submitted,  the  referee  found  the  following 
facts,  which  are  fully  supported  by  the  evi- 
dence: "(1)  That  Lawrence  Marsh,  for  sev- 
eral months  during  the  year  1911,  kept  a 
house  of  prostitution  at  No.  356  East  Sev- 
enth South  street,  Salt  Lake  City;  (2)  that 
white  girls  resorted  to  his  said  house  where 
they  consorted  with  negroes  brought  there  by 
him;  (3)  tliat  opium  was  smoked  there  by 
the  girls  with  his  knowledge,  and  beer  was 
takf;n  there  by  him  and  served  by  him  and 
the  girls  to  colored  men  who  resorted  to 
the  house."  The  referee  also  found  and  re- 
ported the  following  conclusions  of  law: 
"From  the  facts  thus  found,  I  conclude  that 
said  Lawrence  Marsh  Is  morally  unfit  to  be 
a  member  of  the  bar  of  this  court,  and  so  re- 
port." The  report  of  the  referee,  dated  Jan- 
uary 10,  1912,  Is  hereby  adopted  and  ap- 
proved. 

It  is  therefore  ordered  that  Lawrence 
Marsh  be,  and  he  hereby  is,  permanently  dis- 
barred from  practicing  in  the  courts  of  rec- 
ord of  this  state.  It  is  farther  ordered  that 
bis  certificate  of  admission  be,  and  the  same 
is  hereby,'  canceled,  and  the  clerk  of  this 
court  is  directed  to  destroy  his  certificate  of 
admission  and  to  erase  his  name  from  the 
roll  of  attorneys  of  this  court. 


CHBISTENSEN  et  al  T.  HAMII/FON  REAL- 
TY CO.  et  al. 

(Supreme  Court  of  Utah.   Dec.  2S,  1912.) 

1.  Pbincipaj:.  and  Stjektt  (f  10*)— Building 
Contractor's  Bond — Validity. 

A  building  contractor's  bond  was  not  un- 
enforceable because  it  mentioned  only  the  hus- 
band as  obligee,  though  the  building  coutract 
was  signed  by  both  husband  and  wife  as  own- 
ers, or  because  it  iDcorrectly  stated  the  eon- 
tract  price. 

[Ed.  Note.— For  other  eaaes,  see  Principal 
and  Sorety,  Cent.  Dig.  |i  SS-ZT;  Dee.  Dig.  I 
10.*] 


2.  PBINCIPAI.  and  BUBKIT  (J  10*)— BUILDINO 
CONTBACTOB'8  BOND— DeSCRIFIION  OF  COS- 
TBACT— SUFFICMNCT. 

Nor  was  it  necesaarr  that  such  bond  men- 
tion both  husband  and  wife  in  order  to  identify 
the  building  contract,  where  the  place  where 
the  house  was  to  be  erected  was  aeacribed  in 
both  contract  and  bond,  and  the  date  of  the 
contract  was  given  in  both. 

[Kd.  Note.— For  other  eases,  see  Principal 
and^^Surety,  Cent  Dig.  8r23-27;  Dee.  Dig.  f 

3.  Principal  and  Sdbstt  (}  128*)— Build- 
iNO   Contbaotob's  Bond  —  Iaabiuzt  or 

SUBETT. 

Where  differences  which  arose  between  a 
building  contractor  and  owner  were  submitted 
to  en  architect  who  found  that  the  buildine 
was  not  according  to  specifications,  and  it  was 
thereupon,  at  his  suggestion,  agreed  between 
the  contractor  and  owner,  with  th«  consent  of 
the  truBt  company,  which  was  surety  on  the  con- 
tractor's bond,  that  the  contractor  should  erect 
a  retalnln|[  wall  as  compensation  for  the 
breach  of  his  contract  the  trust  company  was 
not  hy  this  supplementary  agreement  released 
from  its  suretyship  obligation. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Snrety,  Cent  Dig.  H  360-365;  Dee.  Dig^ 
S  12&*] 

4.  Pbzncifai:,  and  SuBrrr  (|  97*)— Altbka- 
tion  of  Contbact— ^lsasb  of  Subett. 

The  rule  that  any  material  alteration  in 
the  terms  of  the  original  contract  releases  the 
sureties  applies  only  after  the  terms  of  the 
obligation  are  ascertained.! 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Sure^,  Cent  Dig.  |i  146-154:  Dec  Dig. 
I  97.*] 

5.  Pbincifal  and  Sttbett  (I  12S*)— Altkb- 
ATioN  of  CoNTBACT— Consent  op  Subett. 

The  surety  on  a  building  contractor's  bond 
may  consent  to  a  modification  of  the  build- 
ing contract  or  may  ratify  the  modlficatioD  as 
in  the  case  of  other  contracts. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and^urety,  Cent^  IMg.  H  85&^866;  Dec  Dig. 

6.  Pbincipai.  jutd  Subett  ({  160*)— Aunoir 

on  BtJILDINQ  CONTBAOTOB'S  BONO  — EVI- 
DENCE. 

In  an  action  on  a  building  contractor's  bond, 
evidence  of  correspondence  between  the  own- 
er and  bis  attorney  on  one  side,  and  of  the 
bonding  company  through  its  president  on  the 
other,  and  other  material  evidence,  was  admis- 
sible upon  the  isaue  of  whether  the  bonding 
company  had  consented  to  an  agreement  la 
compromise  of  a  breach  of  the  building  con- 
tract. 

[B^.  Note.— For  othar  cases,  see  Frindpal 
and^urety,  Cent  Dig.  H  43&-438;  Dec  Dig. 

7.  Contracts  (|  246*)— BniLDiNa  Cont&act 

—  BBSACH    OF    COHPBOMISE    AOBEEUENT  — 

LlABlLITT  OF  CONTBACTOB. 

Where  a  building  contractor  and  the  own- 
er entered  Into  a  compromise  agreement  where- 
by the  contractor  was  to  build  a  retaining  wall 
as  compensation  for  breach  of  his  original  con- 
tract, and  be  subsequently  refused  to  comply 
with  such  agreement  the  owner  could  rescind 
the  same  and  sue  for  a  breach' of  the  original 
contract 

[Bd.  Note.— For  other  cases,  see  Cootracti, 
Cent.  Dig.  II  11S1-11S8;  Dec  Dig.  1  24&*} 


1  Dair  v.  Old,  36  Utah,  82,  »  Pae.  410,  a  u  B.  A. 
(N.  s.)  483;  Smitli  v.  Bownian,  a  Utah.  M,  tt  Pae. 
69r,  9  L.  R.  A.  (N.  8.)  «». 


«For  otber  easw  SM  HUM  topic  and  aeetloa  NUH BBR  la  Dec  Dig.  *Am,  Dig.  Key-No.  Sarin  *  Hep'r  Iiid«i«. 
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&  PBINCIPAt  AND  SUBETr  (|  128*)— BUILD- 

XNo  Contbactob'b  Bond — Breach  or  Gou- 

PBOMISB  AOBJEBHENT— IdABIUTT  OF  SUBXTT. 

Where  the  company  vhicb  made  Buch  cod- 
tractor*8  bond  consented  to  the  compromise 
AjH'eement  and  subsequently  approved  its  repu- 
diation by  the  contractor,  it  could  likewise  be 
held  for  breach  of        original  contract 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  fS  356-365;  Dec.  Dis. 
f  128.*] 

^.  C0RPOBATION8    (S    416*)— OFFICEBS—PoW- 
EB8. 

Where  the  president  of  a  surety  company 
consented  to  a  special  compromise  agreement 
whereby  a  contractor,  for  which  It  was  surety, 
agreed  to  build  a  retaining  wall  as  compensa- 
tion for  a  breach  of  the  building  contract,  the 
corporation  was  bound  thereby;  a  corporation 
being  bound  by  the  acts  of  its  agent  within  the 
corporate  powers  and  the  apparent  scope  of 
the  agent's  authority.' 

fEd.  Note.— For  other  cases,  see  Corpozs.- 
tions.  Cent.  Dig.  SI  1623-1636;  Dec.  Dig.  | 

4ia*] 

10.  COHTBACIS  (I  S(Kt*)— BBBACn  OF  BUILD- 

1:10  CoNTBACT  —  Waiver  bt  Taking  Pos- 
session. 

Where  an  owner  went  into  possession  of 
lis  bouse,  built  on  his  own  land,  under  protest 
that  it  was  not  completed  by  the  contractor 

and  in  reliance  upon  a  compromise  agreement 
that  a  retaining  wall  should  be  constructed  by 
the  contractor  in  lieu  of  defects  in  the  build- 
ing, he  did  not  thereby  waive  his  right  to  claim 
damages  for  the  defects  upon  the  contractor's 
refusal  to  build  the  retaining  wall,  though  the 
original  contract  provided  that  occupancy  by 
the  owner  should  be  conclusive  evidence  of 
performance  of  the  contract;  there  being  no 
waiver  by  occupancy  where  the  owner  has  no 
Wear  choice  between  accepting  and  rejecting 
the  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1306, 1390,  1467-1475;  Dec.  Dig. 

f  ao5.*i 

11.  APPEAL  ARD  EBBOB  (|  1212*)— PBOCBBD- 

ISG8  on  REifAKD— Nonsuit. 

Where,  in  an  action  for  breach  of  a  build- 
ing contract  against  the  building  contractor 
and  the  trust  company  which  made  his  bond, 
the  trust  company  files  a  separate  answer  in 
which  it  sets  up  its  own  defenses,  both  nega- 
tive and  affirmative,  and  judgment  is  rendered 
against  the  contractor,  but  the  trust  company's 
motion  for  nonsuit,  interposed  at  the  dose  of 
p]abatiff*s  case,  is  improperly  anstained.  the 
trust  company  is  entitled  on  remand  of  the 
case  as  against  it  to  present  Its  evidence  upon 
the  issue  of  facts  presented  by  its  answer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4713;  Dec.  Dig.  |  1212.*] 

An>eal  tnm  District  Gonrt,  Salt  Lake 
Gonn^;  Sf.  L  Ritchie,  Judge. 

Action  by  John  A.  Christens^  and  another 
against  the  Hamilton  Realty  Company,  a  cor- 
poration, and  the  Salt  Lake  Security  &  Trust 
Omipany,  a  corporation.  From  Judgment 
for  the  Truat  Commny  dlamlsring  complaint 
against  It,  p^lntlfh  appeal.  ReTersed  and 
remanded  for  new  trial  as  against  the  Trust 
Company. 

C.  S.  Patterson,  of  Salt  i:>ake  City,  for  ap- 
pellants. Dey  &  Hoppaugb,  Edwd.  McGurrln, 
and  W.  E.  Rydalcti,  all  of  Salt  Lake  City,  for 
respondents. 


FRICK,  a  J.  Ibia  was  an  action  to  re- 
cover damages  for  an  alleged  breach  of  a 
building  contract,  and  upon  a  surety  bond. 
The  contractor  and  surety  are  parties  to  the 
action.  For  ctmrenience  the  respondent  Ham- 
ilton Realty  Company  will  hereafter  be  call- 
ed the  contractor,  and  the  otlier  respondoit. 
Salt  Lake  Security  A  Tmst  Company,  will 
be  designated  trust  company.  The  appel- 
lants In  their  complaint,  after  alleging  that 
they  are  husband  and  wife  and  the  corporate 
existence  of  respondents.  In  substance  al- 
leged that  they  altered  into  a  contract  with 
the  contractor  aforesaid,  which  is  dated  on 
the  23d  day  of  June,  190O,  wherein  said  con- 
tractor covenanted  and  agreed  to  furnish  all 
the  matwlals  and  perform  all  the  labor  nec- 
essary to  erect  and  complete  a  cwtain  dw^- 
Ing  house  (exc^  the  plumbing  therein)  In 
accordance  with  certain  plans,  specifications, 
and  drawings,  which  were  made  a  part  of  the 
contract  aforesaid,  and  to  do  the  work  "in 
a  good,  substantial:,  and  workmanlike  man- 
ner"; that  It  was  also  agreed  that  all  the 
materials  used  should  "be  fit,  proper,  and 
sufficient  for  the  completion  of  said  build- 
ing"; that  said  dwelling  and  all  work  con- 
nected therewith  should  be  furnished  and 
completed,  **proTlded  that  possession  of  the 
premises  be  given  to  the  contractor  on  or 
before  September  15,  1909";  that,  in  case 
the  contractor  should  furnish  the  materials 
and  perform  the  labor  and  should  complete 
the  said  building  as  aforesaid,  sibilants 
agreed  to  pay  it  the  sum  of  $3,000  therefor; 
that  it  was  further  agreed  that  "the  occu- 
pancy of  said  building  by  said  party  of  the 
second  part  (appellants),  his  tenants,  heirs, 
or  assigns,  shall  be  conclnsive  evidence  6t 
the  p^ormance  of  this  contract  against  any 
claim  of  the  owner  and  an  acceptance  of  the 
same."  It  Was  also  alleged  that  the  trust 
company  executed  and  delivered  a  surety 
bond,  which  is  also  set  forth  In  the  com- 
plaint, the  material  parts  of  which  are,  that 
the  contractor,  as  principal,  and  the  tmst 
company,  as  surety,  are  "held  and  firmly 
bound  unto  John  A.  Ghrlstensen  in  the  sum  of 
$1,500"  upon  the  condition  that  said  con- 
tractor "has  ^tered  into  a  contract  with 
the  said  John  A.  Ghrlstenaen  for  the  building 
of  a  house  *  •  »  according  to  plans  and 
specifications  agreed  upon  and  signed  by  all 
of  said  parties  for  the  sum  of  $3,300;  said 
agreement  for  building  being  dated  June  23, 
1909."  It  is  further  provided  In  said  bond 
that,  if  said  contractor  "shall  well  and  faith- 
fully perform  all  of  the  covenants  and  agree- 
ments by  it  to  be  performed  In  said  agree- 
ment, •  •  ♦  then  this  obligation  to  be 
void,  otherwise  to  remain  In  full  force  and 
effect."  The  place  where  said  dwelling  should 
be  erected  Is  also  specifically  stated  both  In 
the  contract  and  In  the  surety  bond.  Ap- 
pellants further  alleged  that  they  had  per- 
formed their  part  of  the  building  contract. 


•Tor  otbw  eases  see  same  toplo  and  section  NXnfBBR  in  Deo.  Dig.  *  Am.  Dig.  Kajr-No.  Series  ft  Rai>*r  Indexes 
■Lotus  T.  Xnsaraaos  Oo^  M  Utah,  6U,  lU  Pso.  Ut. 
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but  averred  that  the  contractor  had  failed 
to  do  80,  and  then  proceed  to  set  forth  In  de- 
tail wherein  the  contractor  had  failed  and 
refused  to  comply  with  the  terms  of  the  con- 
tract, and  damages  in  that  regard  are  fully 
specified.  It  was  also  alleged  that  the  dwell- 
ing house  was  not  completed  within  the  time 
specified,  and  that,  by  reason  thereof,  appel- 
lants were  damaged.  A[q>ellant8  demanded 
judgment  against  both  the  reB pendents  for 
the  amount  claimed  by  them. 

The  contractor  answered  the  complaint  ad- 
mitting the  relationship  of  ai^Uants  and  the 
capacity  of  respondents,  admitted  that  it 
had  entered  into  the  agreement  set  forth  In 
the  complaint  and  that  the  trust  company 
bad  executed  the  surety  bond,  and  denied  all 
other  allegations  of  the  complaint.  As  an 
afflrmatiTe  defense,  the  condition  contained 
In  the  contract  with  v&fpect  to  the  occupancy 
fay  aK>eUant8  of  the  dwelling  taoiue  and  the 
tStect  thereof  wen  pleaded,  and  it  waa  Kvex- 
red  that  uveUants,  long  before  biini^ng  Uie 
actlcm,  went  Into  and  rraoained  In  actual  poi- 
asBBlon  of  said  dwelltug. 

The  trust  company  also  filed  an  answer  In 
wtaldi  it  made  the  same  admisBiona  that  the 
oontxactor  made  in  Its  answo*,  except  that 
it  bad  executed  the  bond,  and  denied  all 
other  allegations  of  tbe  complaint.  As  an 
afilimatlTe  defense  It  also  pleaded  the  om- 
dltlou  in  the  contract  respecting  tbe  effect 
of  the  occupancy  of  the  dwelling  by  ai^l- 
lants,  and  that  tb^  for  a  long  time  had 
been  and  wen  In  actnal  occupancy  thereof. 
The  trust  company  also  averred  that,  pending 
the  construction  of  said  dwelling,  the  appd- 
lants  and  tbe  contractor  bad  wtered  into  a 
"sui^lemental  artide  of  agreement"  In  which 
it  was  agreed  that  certain  matters  of  diCF^- 
ence  had  arisen  and  existed  between  an>el- 
lants  and  tbe  contractor  with  respect  to 
whether  the  contractor  was  complying  with 
the  terms  and  conditions  of  bis  contract  In 
the  erection  of  said  dwelling,  and  that  said 
dlfTerences  were  submitted  to  one  Fred.  A. 
Hale,  an  architect,  to  pass  upon  and  deter^ 
mine.  It  was  further  alleged  on  Information 
and  belief  that  said  appellants  and  tbe  con- 
tractor accepted  the  decision  of  said  archi- 
tect, and  that  said  dwelling  was  thereafter 
completed  "In  accordance  with  the  terms  of 
said  agreement  and  the  decision  of  said  Fred. 
A.  Hale."  The  supplemental  agreement  afore- 
said was  set  forth  In  full  In  its  answer,  but 
It  was  not  ayerred  that  said  agreement  was 
not  entered  into  with  the  consent  of  the 
trust  company,  or  that  by  reason  thereof  the 
terms  of  the  original  agreement  were  ma- 
terially changed  or  departed  from.  That 
matter  was  left  to  infermce  from  an  inspec- 
tion of  the  agreements. 

A);q;>ellants  filed  .a  rei^y  in  which  they  ad- 
mitted that  the  supplemental  agreement  was 
entered  Into,  and  fully  explained  the  reasons 
for  the  same,  and  averred  that  the  same 
was  entered  Into  "with  the  consent  and  by 


the  procurement"  of  tbe  trust  company.  Ap- 
pellants In  said  reply  further  explained  why 
and  under  what  circumstances  they  went 
into  possession  of  said  dwelling;  that  both 
said  contractor  atid  said  trust  company,  be- 
fore bringing  this  action,  bad  repudiated  tbe 
compromise  agreement  and  the  terms  and 
conditions  imposed  on  them  thereunder  by 
said  Fred.  A.  Hale,  the  architect  motioned 
therein.  Appellants  averred  that,  for  the 
reasons  aforesaid,  they  relied  on  the  terms 
of  the  original  agreement 

Upon  the  trial  of  the  issues  it  was  made 
to  appear  without  dispute  that  the  contrac- 
tor bad  in  many  material  matters  failed  and 
refused  to  comply  with  the  terms  of  its  con- 
tract, and  bad  failed  to  comply  with  the 
plans  and  q>ecIficatlons  both  as  to  tlie  fur^ 
nishing  of  material  and  doing  the  work;  that 
the  appellant  John  A.  Christmseii,  tbe  own- 
er of  tbe  building,  protested  against  the  fur- 
ther progress  of  the  work  unless  the  terms 
of  tbe  contract  were  0(nnpUed  wiOi;  that 
he  notified  tbe  trust  company  through  Mr. 
V.  EL  McGnrrin,  ^o  signed  the  mat^  bond 
as  its  president;  that,  after  tbe  mattw  bad 
been  discussed,  said  sunpleniental  Mieanent 
was  drawn  np,  and  pursuant  thereto  said 
McGurrln,  Mr.  Hamilton,  ttfpnaeoihig  Ute 
contractor,  John  A.  Cbrlstensen,  the  owner, 
and  Mr.  Patterson,  bis  attorney,  and  Mr. 
Fred.  A.  Hale,  the  architect  mentioned  In 
said  supplemental  agreement,  went  to  the 
dwelling  house  then  In  process  of  construction 
to  inq>ect  It  for  the  purpose  of  complylns  wlUi 
the  trams  of  said  sut^lemental  agreement. 
The'  architect  then  pointed  out  and  discoas- 
ed  a  number  of  defects  In  the  bnildlns  and 
departures  from  the  plans  and  8pedflGatlon& 
Such  defects  were  found  In  the  walls,  in  the 
setting  of  tbe  window  and  door  frames,  and 
In  other  respects.  No  specific  agreement 
with  respect  to  what  should  be  done  was 
reached,  however,  at  the  time,  but  a  short 
time  thereafter  Mr.  Hale,  the  architect,  sug- 
gested to  the  Interested  parties,  including 
the  trust  company,  that  in  view  ttut  the 
walls  of  the  house  were  substantially  com- 
pleted, and  for  that  reason  to  remedy  some 
of  the  defects  therein,  they  would  have  to 
be  taken  down  at  great  expense,  and,  in 
view  that  it  was  necessary  to  construct  a 
retaining  wall  along  one  side  of  the  lot  up- 
on which  tbe  dwelling  was  erected  in  order 
to  compensate  the  owner  thereof  for  the  de- 
fects pointed  out  In  the  erection  of  the  house, 
the  contractor  should  erect  the  retaining 
wall  aforesaid,  and  the  owner,  Mr.  Chrlsten- 
sen,  should  furnish  tbe  material  therefor. 
According  to  the  evidence  on  the  part  of 
the  appellants,  this  offer  was  accepted  by  all 
the  parties,  including  the  trust  couipnny. 
and  the  house  was  thereafter  completed  by 
the  contractor.  In  doing  so  be  was  com- 
pelled to  tear  down  and  rebuild  some  of  the 
flues  in  order  to  make  th^  comply  with  the 
specifications.   It  waa  also  mado  to  appear 
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that,  before  entering  Into  the  balldlng  con- 
tract, Jobn  A.  GliriBtNiBeD,  one  of  the  appel- 
lants, n^tlated  a  loan  of  13,300  from  the 
trnst  company,  and  to  evidence  the  same  he 
and  his  wife  Selma  executed  and  delivered 
their  promissory  notes  for  said  sum,  and  to 
secure  tbe  payment  thereof  also  execnted 
and  dtiivered  a  mortgage  to  eald  company, 
which  iras  a  first  lien  nptm  the  property  on 
which  the  dwelling  was  erected. 

It  BeoDB  that  the  dwelling  house  was  to  be 
erected  at  a  cost  of  93,300,  Indudlng  the 
plumbing,  but  that  the  contractor  agreed  to 
constmct  the  dwelUng  without  Hie  plumbing 
for  the  smn  of  f3,000 ;  the  plumbing  to  be 
paid  out  of  the  remaining  fSOO  so  far  as 
that  amount  would  pay  fOr  the  same,  and 
the  balance,  if  any,  should  be  paid  person- 
ally by  tile  owner.  It  seems  that  for  this 
reason  the  sum  of  ¥8,800  Is  mentioned  In 
the  btmd,  while  in  the  contract  the  amount 
Is  stated  to  be  93.000.  It  was  ^rther  made 
to  appear  that  the  whole  transactions  relat- 
ing to  the  loan,  the  building  contract,  and 
bond  were  all  consummated  in  the  office  of 
the  trust  company,  and  that  all  the  papers 
relating  thereto  were  prepared  and  executed 
there.  The  trust  company  was  thus  mort- 
gagee fnmlsblng  the  money  for  the  erection 
of  the  building,  as  well  as  surety  for  the 
coQtractor.  It  was  also  shown  that  the  mon- 
ey loaned  was  not  paid  to  Cfarlstensen,  but 
was  left  with  the  trust  company,  and  was 
by  It  paid  for  labor  and  materials  as  the 
work  progressed  upon  orders  Issued  by  Mr. 
Chrlstensen.  In  that  way  no  money  was 
paid  except  for  work  and  materials  which 
actually  was  performed  on  or  entered  Into 
the  ballding.  In  the  manner  aforesaid,  the 
whole  contract  price  was  paid  long  before 
this  action  was  commenced.  Appellants  also 
proved  that  the  building  was  not  completed 
QQtll  about  10  months  after  It  should  have 
been  under  the  terms  of  the  contract;  that 
after  paying  out  the  money  as  aforesaid, 
and  after  notifying  the  trust  company,  they 
went  Into  possession  and  made  demand  on 
both  the  contractor  and  the  trust  company 
that  the  retaining  wall  be  constructed,  which 
was  refused.  There  was  also  produced  in 
evidence  the  correspondence  between  the 
trust  company  and  appellants  with  respect 
to  the  acts  and  conduct  of  the  contractor 
and  Its  failure  to  comply  with  the  terms  of 
the  building  contract,  to  which  we  shall 
again  refer  hereafter.  After  proving  the 
damages  by  tlie  architect  and  other  witness- 
es, the  appellants  rested  their  case. 

The  trust  company  then  interposed  a  mo- 
tion for  nonsuit  npon  substantiaUy  the  fol- 
lowing grounds:  (1)  That  the  contract  sued 
on  was  not  the  contract  for  which  the  trust 
company  became  surety,  as  ap[)earB  from  an 
bupection  of  said  contract  and  bond;  (2) 
that  the  terms  of  the  original  contract  were 
diangsd,  modifled,  and  rescinded  by  the  sup- 
plemental  agreement  heretofore  referred  to; 


(8)  that  the  terms  and  conditions  of  the  eup- 
plemetatal  agreement  materially  changed 
and  modified  the  original  agreement,  and 
that  such  changes  and  ntodlQcationa  were 
acted  on  by  the  parties,  and  therefore  ap[>el- 
lants  cannot  rescind  the  supplemental  agree- 
ment; (4)  that,  if  appellants  may  rescind 
the  supplemental  agreement  as  contended 
for  by  them,  they  nevertheless  cannbt  kcot- 
er  <m  the  original  contract  because  they  have 
taken  possession  of  the  dwelling  house,  and 
therefore  have  conclusively  waived  all  right 
to  sue  the  contractor  for  any  defects  that 
may  exist  in  such  dwelling ;  (6)  that,  In  tak- 
ing possession  of  said  dwelling,  appellants 
have  waived  all  rights  to  compensation  for 
any  violations  of  the  original  agreement  re- 
lating to  defective  work  and  materials,  and 
that  there  is  no  evidence  to  support  any 
claim  for  damages  for  delay  In  completing 
said  house  within  the  time  specified  in  the 
original  agreement;  (tt)  that  the  supplemm- 
tal  agreem»it  and  the  duties  imposed  there- 
under upcm  tbe  contractor  abated  addition- 
al and  increased  liabilities  npon  both  the 
contractor  and  the  trust  company,  and  that 
there  is  no  evldaue  that  the  trust  ccmipany 
or  any  of  its  oflleers  authorised  so  to  do  con- 
sented to  any  change  or  modl&»tion  of  such 
original  agreement  Wberefore  it  is  con- 
tended the  trust  company  Is  rdeased  from 
all  liability  npon  the  bond  aforesaid.  The 
district  court  sustained  the  motion  for  non- 
suit, but  upon  what  ground  It  is  not  made 
to  appear,  and  entered  Judgment  dismissing 
the  case  as  against  the  trust  company. 

Hie  case  against  the  contractor  was  snb- 
mitted  to  the  Jury  npon  the  evidence,  and 
they  found  a  verdict  la  fovoi  of  appellants 
as  follows:  "For  defective  construction, 
$217;  for  damages  tot  delay  in  completl<m, 
$224."  Judgment  was  duly  entered  upon  the 
verdict,  and  no  one  Is  here  complaining  of 
that  Judgment.  Tbe  appellants,  however,  ap- 
peal from  the  judgment  in  favor  of  the  trust 
company  dismissing  the  action  as  against  it 
Appellants  assign  a  large  number  of  errors 
why  the  court  erred  In  sustaining  tbe  motion 
for  a  nonsuit,  but  we  think  our  decision  will 
be  understood  better  by  referring  to  the  rea- 
sons advanced  by  tbe  respondent  trust  com- 
pany why  Its  motion  for  a  nonsuit  was  prop- 
erly sustained. 

[1]  It  is  asserted  that  tbe  surety  bond  is 
not  enforceable,  because  It  appears  from  the 
recitals  therein  that  it  was  not  given  as  se- 
curity for  the  faithful  performance  of  the 
building  contract  Introduced  In  evidence:  (1) 
Because  in  the  bond  only  John  A.  Chrlsten- 
sen  is  named  as  obligee  while  the  building 
contract  Is  made  with  and  Is  signed  by  both 
John  A.  and  Selma  Christensen;  and  (2)  be- 
cause in  the  bond  the  contract  price  for  the 
erection  of  the  dwelling  Is  stated  to  be 
$3,300.  while  in  the  contract  It  Is  stated  to  be 
$3,000  only.  These  objections,  in  view  of  tbe 
whole  transaction  and  the  evidence  seem  to 
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us  wholly  witbont  merit  The  only  queBtlon 
raised  by  the  objections  we  have  set  forth 
Is  one  of  Idoitlty  and  not,  aa  counsel  argue, 
one  of  different  contracts  or  parties.  It  was 
not  necessary  to  state  the  contract  price  In 
the  bond,  nor  was  It  necessary  to  name  all 
the  benefldarles  for  whose  benefit  the  bond 
was  glve^  In  1  Brandt  on  Suretyship  and 
<3uarauty,  {  32,  the  author  says:  "A  bond 
may  be  good  aa  a  common-law  obligation, 
though  no  person  be  named  therein  as  obli- 
gee. The  naming  of  an  obligee  is  the  merest 
formality  possible,  so  that,  if  the  Instrument 
Allied  to  name  one,  the  substance  of  the  un- 
dertaking would  remain."  It  Is  Quite  true 
that  an  obligee  Is  necessary— that  is,  some 
person  must  be  designated,  tither  expressly 
or  by  necrasary  implication,  who  may  enforce 
the  bond  for  the  benefit  <hC  those  for  whom 
It  Is  made—but  it  Is  not  true  that  it  is  nec- 
•essary  to  name  all  the  benefldarles  for  whose 
benefit  a  bond  Is  glren  In  order  to  make  It 
valid  and  »forceable.  Leach  t;  Flemming, 
S6  N.  (X  447.  That  this  Is  so  is  very  fre- 
qoCTtly  illustrated  in  bonds  to  secure  the 
faithful  performance  of  building  contracts 
where,  in  sndi  bonds,  a  particular  obligee  Is 
named,  yet  the  bond  Is  given  for  the  benefit 
of  all  who  may  fumlsh  materials  or  perform 
labor  upon  the  building.  Board  of  Education 
v.  Grant;  107  Mich.  151,  64  N.  W.  1080.  In 
the  case  at  bar  Selma  Chrlstensen  signed 
the  building  contract  as  the  wife  of  John  A. 
Chrlstensen,  and  in  that  way  became  merely 
&  nominal  party  thereto.  But  she  nevertbe- 
less  wae  interested  In  the  borne  as  the  wife 
of  Mr.  Chriatensen,  and  as  such  was  a  bene- 
ficiary under  the  contract,  and,  since  she  is 
made  a  party  to  the  action,  no  one  can  com- 
plain. 

[2]  We  cannot  see,  however,  why  It  was 
necessary  to  name  ber  in  the  bond  except  as 
identifi'iag  the  bond  as  the  one  which  was 
given  to  secure  the  faithful  performance  of 
the  contract.  The  bond  was,  however,  abun- 
dantly identified  by  other  means.  For  exam- 
ple, the  precise  place  where  the  house  was 
to  be  erected  Is  described  In  both  the  con- 
tract and  the  bond,  and  the  date  of  the  con- 
tract is  given  in  both.  Indeed,  the  courts 
hold  that  the  contract  and  the  bond  must  be 
treated  as  one  Instrument,  whether  they  re- 
fer to  each  other  or  not  The  cases  cited  by 
«ounsel  have  not  the  remotest  bearing  upon 
the  question  Involved  here.  The  cases  cited 
all  relate  either  to  the  question  that  an  ob- 
ligee is  necessary  or  to  a  change  of  princi- 
pals In  the  original  contract  and  who  are 
named  in  the  bond  after  the  same  had  been 
executed  and  delivered.  The  question  In  this 
case  is  one  purely  of  identity ;  that  is,  wheth- 
er the  bond  introduced  In  evidence  Is  the 
hond  that  was  In  foct  given  to  secure  the  per- 
formance of  the  contract  which  was  sued  on. 
We  think  the  question  is  one  that  does  not 
«ven  admit  of  a  possible  doubt  to  say  noth- 
ing of  a  reasonable  doubt       ther^r^  the 


court  sustained  the  motion  for  nonsuit  upon 
this  ground,  it  was  error. 

[3]  It  Is  further  argued  that  by  entering 
into  what  is  called  the  supplemental  agree- 
ment with  resi)ect  to  the  dlfferencee  that  had 
arisen  between  Mr.  Christens^  the  owner 
of  the  dwelling,  and  the  contractor,  the  terms 
of  the  original  contract  were  "modified,  abro- 
gated, and  rescinded,"  and  for  that  reason 
the  bond  was  released.  So  far  as  the  so- 
called  Bupplemratal  agreement  is  concerned, 
there  la  absolutely  nothing  in  its  terms  or 
provisions  which  In  any  way  modifies,  abro- 
gates, or  rescinds  any  matter  or  thing  con- 
tained in  the  original  contract  or  in  the 
plans  and  spedflcatlons.  All  that  was  sought 
by  the  owner  of  the  dwelling  in  entering  In- 
to the  supplemental  agreement  was  to  have 
the  c<mtractor  comply  with,  rather  than  to 
alter,  change,  or  depart  from,  any  of  the 
provisions  of  the  original  contract  or  the 
plans  or  specifications.  Indeed,  what  was 
sought  by  the  owner  of  the  dwelling  was  to 
have  the  contractor  observe  and  comply  with 
the  terms  of  the  building  contract  and  not  to 
modify,  abrogate,  or  rescind  them.  But  It 
Is  contended  that  by  subsequently  adopting 
the  suggestions  of  the  architect  who  was 
appointed  In  the  supplemental  agreement  to 
determine  whether  the  terms  of  the  contract 
and  the  plans  and  specifications  were  being 
followed  or  not  bls  a  compromise  and  set- 
tlement of  the  damages  to  which  the  owner 
of  the  dwdling  was  entitled  by  reason  of  the 
failure  of  the  contractor  to  follow  the  plans 
and  speclflcatloDS  and  to  comply  with  tiie 
terms  of  the  contract  it  should  erect  a  fwr- 
taln  retaining  wall  for  the  owner;  that  ad- 
ditional burdens  were  cast  upon  the  bond, 
by  reason  of  which  it  was  released. 

[4]  In  this  connection  the  doctrine  Is  in- 
voked that  sureties  are  favorites  of  the  law, 
and  that  they  have  the  right  to  insist  that 
they  be  bound  only  In  accordance  with  the 
strict  letter  of  their  contract  u^d  that  in 
case  the  parties  to  the  contract  make  any 
material  change,  alteration,  or  any  material 
departure  from  the  terms  of  the  original  oon- 
tract  m  executing  It  the  sureties  are  releas- 
ed from  their  obligations.  The  rule  Is  well 
stated  by  Mr.  Justice  Stranp  In  Smith  t. 
Bowman,  82  Utah,  38,  88  Pac.  687,  0  L.  B,  A. 
(N.  S.)  889,  and  Is  SE^roved  In  Daly  v.  Old, 
35  Utah,  82,  99  Pac.  460,  28  L.  BL  A.  (N. 
S.)  463.  It  la,  however,  also  pointed  out  in 
Daly  V.  Old,  supra,  that  the  doctrine  applies 
only  after  the  terms  and  cooditlons  of  the 
obligation  are  ascertained,  and  that  in  'as- 
certaining the  obligations  assumed  by  thA 
surety  in  his  contract  the  same  rules  of  con- 
structlon  are  applied  as  in  the  construction 
of  other  contracts.  See,  also,  1  Brandt  on 
Suretyship  and  Guaranty,  (  103,  and  Henrl- 
eus  V.  Englert  17  N.  T.  Supp.  285,  237.i 

[6]  Again  the  surety  may  consent  to  any 


*  Reported  in  taU  In  the  N«w  York  Sapplement : 
reported  a*  ft  memorandum  deolsloa  vltluHit  opin- 
ion ia  tt  Hun,  C2&. 
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change  or  modification  of  the  original  con- 
tract after  the  execution  ot  both  the  contract 
and  bond«  or  may  ratUy  such  change  or  mod- 
IflcatiDn  when  made  under  preciaely  the 
same  circmnstancea  and  conditions  that 
changes  or  modifications  of  other  contracts 
rnajr  be  consented  to  or  ratified  by  those  who 
are  bound  by  the  provisions  thereof,  and 
such  consent  or  ratification  may  be  proved 
in  the  same  manner  as  consent  and  ratifica- 
tion may  ordinarily  be  proved.  All  this  is 
elementary. 

[IJ  By  considering  the  correspondence  that 
passed  between  the  owner  of  the  dwelling 
and  his  attorney  on  one  side  and  the  trust 
company  through  Its  president  ui>on  the 
other,  In  connection  with  the  other  evidence 
adduced  at  the  trial,  all  of  which  was  prop- 
er (Wills  V.  Boss.  77  Ind.  1-13,  40  Am.  Bep. 
27d)  upon  the  subject  of  consent,  we  think 
the  evidence  is  quite  sufficient  to  withstand 
a  motion  for  nonsuit,  to  say  the  least  The 
correspondence  aforesaid  discloses  that,  as 
soon  as  the  owner  of  the  dwelling.  In  his  own 
mind  at  least,  became  satisfied  that  the  con- 
tractor was  not  complying  with  the  plans 
and  specifications  either  in  furnishing  the 
quality  of  materials  or  In  performing  the 
work  as  specified,  he  at  once  wrote  to  the- 
trust  comi>any  setting  forth  in  detail  In  what 
particulars  the  contractor  failed  to  comply 
with  the  terms  of  bis  contract  and  the  plans 
and  specifications.  The  trust  company, 
tbrough  Its  president,  responded,  and  be  ex- 
pressed a  willingness  to  go  with  the  attorney, 
tbe  architect,  and  the  owner  to  make  an  In- 
spection of  the  building  for  the  express  pur- 
pose of  determining  whether  the  complaint^^ 
of  the  owner  were  well  founded  or  not.  The 
president  of  the  trust  company,  the  con- 
tractor, the  owner  and  his  attorney,  and  the 
architect  then  went  to  the  building,  and  the 
architect  there  and  then  pointed  out  specific- 
ally wherein  and  to  what  extent  the  contrac- 
tor had  failed  to  comply  with  the  plans  and 
specifications  and  with  the  terms  of  his  con- 
tract Neither  the  president  of  the  trust 
company  nor  the  contractor,  so  far  as  tbe 
evidence  discloses,  at  any  time  dissented 
from  or  questioned  the  correctness  of  the 
decision  of  the  architect  Many  of  the  de- 
fects, however,  could  be  remedied  only  by 
tearing  down  the  entire  walls  of  the  build- 
ing, which  were  then  almost  completed.  It 
was  for  this  reason  that  nothing  specific  was 
done  or  agreed  to  at  the  meeting  held  at  the 
boildlng.  The  architect  however,  afterwards 
thoogbt  out  the  plan  of  permitting  the  work 
to  proceed ;  hot  In  order  to  compensate  the 
owner  of  the  building,  to  some  extent  at 
least  for  the  depreciation  in  value  of  his 
huildlng  because  of  its  defective  construction, 
the  architect  suggested  that  tbe  contractor 
coostmct  the  retaining  wall  referred  to.  The 
architect  says  be  submitted  the  proposition 
to  both  tbe  contractor  and  the  president  of 
the  trust  company,  and,  after  tbey  bad  con- 
sented, he  then  mbmlttod  tt  to  the  crnnex 
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of  the  building,  and  he  llkewlscv  consented  to 
the  proposition.  The  contractor  was  thus 
permitted  to  proceed  with  the  building,  and 
all  that  the  owner  insisted  upon  thereafter 
was  that  the  plans  and  specifications  be  com- 
plied with  in  completing  the  building.  Tbe 
building  was  accordingly  completed,  but  not 
at  the  time  agreed  upon  but  nearly  10  months 
thereafter.  Tbe  owner  ordered  the  trust 
company  to  pay  the  contractor  as  tbe  build- 
ing progressed.  This  no  doubt  was  done  in 
reliance  upon  its  promise  to  erect  the  retain- 
ing wall.  In  that  way  the  whole  contract 
price  for  the  building  was  paid,  and,  when 
the  building  was  completed,  the  owner  noti- 
fied the  trust  comi)any  that  tbe  retaining 
wall  was  not  constructed,  that  the  building 
was  not  completed  within  the  time  specified, 
that  he  insisted  that  the  wall  be  completed, 
and  that  he  be  paid  damages  for  the  time 
that  he  was  deprived  of-  the  use  of  the  build- 
ing. Upon  this  question  the  president  of  the 
trust  company  seems  to  have  been  the  only 
one  with  whom  the  whole  correspondence 
was  carried  on.  He  was  fully  apprised  of 
all  the  fftcts  and  he,  as  appears  from  tbe 
correspondence,  even  took  the  matter  up 
with  the  contractor,  and,  when  the  contrac- 
tor repudiated  the  compromise  agreement 
with  respect  to  the  retaining  wall  and  re- 
fused to  construct  the  same,  the  president, 
as  appears  from  hie  last  letter,  ended  the 
controversy  In  the  following  words:  "As 
bondsman  for  the  contractor,  this  company 
does  not  feel  like  taking  any  further  part 
in  the  matter."  It  was  after  the  foregoing 
transactions  that  tbe  appellants  brought  this 
action,  which  Is  based  on  the  breaches  of 
the  building  contract. 

[7.  8]  The  trust  company  vigorously  con- 
tends that  the  appellants  may  not  rescind 
the  compromise  agreement  with  regard  to 
the  erection  of  tbe  retaining  wall,  but  must 
rely  upon  that  agreement  If  they  have  any 
remedy  at  alL  It  further  insists  that,  by 
entering  into  that  agreement,  the  parties  to 
the-  building  contract  added  new  terms  and 
conditions  thereto,  by  reason  of  which  it  is 
released  from  liability  upon  the  surety  bond. 
As  we  have  seen,  however,  the  trust  comimuy 
consented  to  whatever  change  was  made,  and 
hence  is  bound  thereby.  Moreover,  tbe  trust 
company  also  clearly  approved  the  repudi- 
ation by  tbe  contractor  of  the  compromise 
agreement  to  construct  the  retaining  wall. 
From  all  this  It  follows  that.  If  the  appel- 
lants may  sue  the  contractor  upon  the  orig- 
inal contract  for  tbe  alleged  breaches  there- 
of, they  may  likewise  sue  the  trust  compa- 
ny upon  the  surety  bond.  We  think  the 
facts  of  this  case  bring  it  clearly  within 
the  doctrine  that  where  a  compromise  agree- 
ment Is  entered  Into  between  parties  to  an 
existing  contract  whereby  one  of  the  par- 
ties agrees  to  do  or  to  perform  certain  things 
as  compensation  for  some  breach  of  said 
contract,  and  tbe  party  so  agreeing  subse- 
Quently  refuses  to  comply  vltb  flie  ctmpro- 
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mise  agreement  or  abandons  the  same,  the 
other  may  at  bis  option  either  sue  on  the 
compromise  agreement  or  may  rescind  the 
same  and  sne  for  the  breaches  of  the  original 
contract.  The  doctrine  Is  tersely  stated  In  8 
Cyc.  535,  in  the  following  words:  "Upon  a 
breach  of  the  terms  of  a  compromise  agree- 
ment or  abandonment  by  one  party  thereto, 
the  other  party  may  treat  the  agreement  as 
a  nullity  and  be  remitted  to  bis  original 
claim  or  cause  of  action."  Upon  the  Ques- 
tion that  appellants  could  have  based  an  ac- 
tion upon  the  compromise  agreement,  it  Is 
said:  "The  right  to  be  remitted  to  his  orig- 
inal cause  of  action  is  for  the  benefit  of 
the  other  party  to  the  compromise,  and  he 
may,  if  he  so  desire,  waive  the  breach  and 
proceed  upon  the  compromise."  See,  also, 
Clews  v.  Rlelly,  6  N.  T.  Supp.  640,«  and 
Tomson  T.  Heldenheimer,  16  Tex.  Civ.  App. 
114v  40  S.  W.  425.  It  la  further  said  In  Cyc. 
that,  before  a  party  can  rely  and  Insist  upon 
the  compromise  agreement,  he  must  show  ei- 
ther a  performance  of  the  condition  Imposed 
by  such  agreement  or  show  some  valid  ex* 
cuse  for  nonperformance  of  the  Imposed  con- 
dition. In  the  case  at  bar  the  compromise 
agreement,  to  which  the  trust  company  was 
in  effect  a  party,  is  relied  on  by  it  after  It 
had  expressly  approved  its  reimdiatlon  by 
the  contractor.  The  wisdom  and  Justice  of 
the  foregoing  rule  Is  veil  lUnstrated  by  the 
t&cta  in  this  case. 

As  the  evidence  now  stands,  the  undisputed 
tBcta  are  that  the  contractor  was  permitted 
to  proceed  with  the  completion  of  his  con- 
tract upon  the  express  agreement  that  the 
retaining  wall  should  be  erected  as  part  com- 
pensation, at  least  to  the  owner  of  the  build- 
ing for  defective  construction ;  that  the  (Ton- 
tract  price  was  paid  to  the  contractor  in 
reliance  upon  that  agreement;  and  that  the 
owner  Anally  entered  into  possession  of  the 
dwelling,  and  In  doing  so  apparently  waived 
all  claim  for  damages  except  for  delay  In 
completing  the  building,  and  that  the  wall 
be  constructed.  After  the  contract  price  was 
paid,  however,  the  contractor  repudiated  the 
compromise  agreement,  refused  to  comply 
with  the  terms  thereof,  and  the  trust  com- 
pany in  effect  approved  Its  repudiation.  Un- 
der such  circumstances  the  owner  of  the 
building  may  well  say,  "I  now  elect  to  stand 
upon  the  terms  of  the  original  agreement  and 
shall  Insist  upon  my  rights  thereunder,  what- 
ever they  may  be."  If  the  contractor  and 
the  trust  company  may  now  say  that  appel- 
lants are  not  bound  by  the  compromise  agree- 
ment, then,  as  we  view  It,  they  may  take  ad- 
vantage of  their  own  wrong.  We  are  clearly 
of  the  opinion  that,  under  the  evidence  as  it 
now  stands,  the  trust  company  most  be  held 
to  have  consented  to  both  the  terms  of  the 
compromise  agreement  and  the  abandonment 
or  repudiation  thereof  by  the  contractor.  It 


*  Reported  In  full  In  th«  New  York  Supplement; 
reported  u  a  menorftnduia  decision  wltbout  opin- 
ion m  6S  Han,  6S6. 


therefore  cannot  tafee  advantage  of  any 
change  of  the  original  contract  that  mi^t 
have  been  effected  by  the  compromise  agree- 
ment, and  it  is  also  bound  by  the  election  of 
appellants  to  sue  upon  the  original  contract 

[I]  The  contention  that  no  authority  is 
shown  in  the  president  to  consent  to  the 
changes  aforesaid  Is  not  tenable.  Corpora- 
tions, like  Individuals,  are  bound  by  the  acta 
of  their  agents  which  are  within  the  powers 
of  the  corporation  and  within  the  apparent 
scope  of  the  agent's  authority.  In  the  case 
at  bar  it  may  be  assumed  that  the  principal 
officer  of  the  corporation,  prima  fade  at 
least,  bad  the  power  to  waive  or  to  consent 
to  a  change  or  modification  of  certain  provi- 
sions In  a  contract  which  related  to  matters 
coming  within  the  corporate  powers  and 
which  he  had  the  authority  to  enter  Into,  and 
with  respect  to  which  he,  in  all  stages  of  the 
business,  apparently  represented  and  acted 
for  the  corporation.  Moreover,  the  Question 
of  the  president's  authori^  is,  we  think,  set- 
tled against  respondoits'  contention  by  what 
is  said  by  this  coart  In  Loftis  v.  Insurance 
Co.,  38  Utah,  832,  114  Pac.  134.  See,  also, 
Thompson  on  Corporations  (2d  VXL)  f  1890. 

[10]  It  is  also  stated  in  the  motion  for 
nonsuit  that,  under  the  terms  of  the  original 
agreement,  appellants  have  waived  all  their 
rl^ts  to  claim  damages  for  defective  con- 
struction by  reason  of  their  going  into  oc- 
cupancy of  the  building.  As  heretofore 
stated,  the  letter  of  the  contract  is  to  that 
effect  The  contract  must,  however,  receive 
a  reasonable  construction,  and  tbe  terms 
thereof  should  be  applied  to  normal,  and  not 
to  abnormal,  conditions.  The  appellant  John 
A.  catristensen  constantly  protested  that  the 
contract  was  b^ng  violated.  He  finally  w«it 
Into  possession  of  bia  own  house  under  pro- 
test that  It  was  not  completed  and  In  re- 
liance upon  the  compromise  agreement  that 
the  retaining  wall  would  be  constructed  in 
lieu  of  correcting  the  detects  in  the  build- 
ing Itself.  This  is  made  to  appear  from  the 
correspondence  and  from  his  conduct,  as  the 
same  is  disclosed  from  the  evidencft  If  tbm 
owner,  by  taking  possession  and  protecting 
his  own  property,  under  the  drcumstances 
disclosed  by  this  record,  loses  all  rights 
against  a  contractor  for  failure  to  comply 
with  his  contract  a  new  method  has  been 
discovered  by  which  a  building  contractor 
may  escape  liability  for  contractual  breadi- 
es.  Moreover,  the  provisions  In  the  contract 
referred  to,  in  our  judgment,  were  not  placed 
therein  for  the  purpose  of  having  them  ap- 
ply to  cases  where  there  is  an  actual  dis- 
pute between  the  contractor  and  the  owner 
of  the  building  when  possesion  Is  tn.ken  by 
the  owner  while  protesting  that  the  build- 
ing has  not  been  completed  in  accordance 
with  the  contract  To  so  rule  would  be  to 
hold  that  It  was  intended  by  the  parties  that 
the  owner  could  remain  out  of  possesion 
Indefinitely  and  could  recover  from  the  eon- 
tractor  damagea  for  the  loaa  of  rent  or  um 
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of  the  dwelling  while  be  remained  out  of 
possession.  A  provision  In  a  bolldlng  con- 
tract which,  under  all  the  drcntustauceB, 
would  make  the  taking  of  possession  by  the 
owner  o(  his  own  property  conclusive  evi- 
dence that  he  had  waived  all  defects  In  cas- 
es where  the  contractor  insists  that  the 
building  Is  completed  according  to  the  terms 
of  the  contract,  and  the  owner  contends  to 
the  contrary,  would,  in  our  Judgment,  be  void 
as  being  wholly  unreasonable.  Before  It  can 
l>e  held  that  an  owner  waives  bis  rights  by 
going  into  possession  of  his  own  boose,  be 
must  have  a  clear  choice,  between  accepting 
and  rejecting  the  work  as  done.  The  own- 
ers of  buildings  have  no  snch  choice  where 
the  building  la  erected  on  their  own  ground. 
Hence  the  mere  act  of  going  Into  possession 
cannot  be  made  conclnidTe  eridrace  of  walT> 
er.  3  Page  on  Gontracta,  1 1497. 

Hie  qnestlon  of  whethiBr  appellants  may 
or  may  not  recover  damages  fnHii  the  trast 
company  for  delay  in  completing  the  building 
tin-  the  full  polod  of  time  that  It  remained 
nnoompleted.  wben  It  Aoald  luve  been  com- 
pleted aa  provided  in  the  contract;  Is  a  qnes- 
tloB  tbat  we  cannot  determine  at  this  time. 
All  we  can  say  la  tbat,  aa  tbe  evidence  now 
studs,  a  finding  <^  liability  for  the  whole 
period  of  time  would  be  Justified. 

[11]  In  conclmdon,  counsel  for  appellants 
insists  that  we  should  reverse  the  judgment 
In  fbvor  of  the  tmat  company  and  remand 
the  caae  to  the  district  court,  with  direc- 
tlons  to  that  oonrt  to  catter  Judgment  ^^nst 
said  C(nnpany  for  the  amount  of  damages 
found  a^nat  the  contractor,  as  hereinbe- 
fore stated,  onits  contoitlon  is  no  doubt 
based  upon  the  theory  Uiat,  where  tbe  sure- 
ty Is  made  a  party  with  the  contractor  In 
an  action  for  a  breach  of  the  original  con- 
tract, the  surety  Is  bound  by  any  Judgment 
that  may  be  obtained  In  such  action  for  dam- 
ages for  a  breach  of  such  contract  Ordi- 
narily the  law  is  to  that  effect  In  the  case 
at  bar,  however,  the  surety  filed  a  separate 
answer  In  which  It  set  up  Its  own  defenses, 
negative  as  well  as  affirmative.  When  the 
case  was  tried,  the  whole  case,  as  against 
the  trust  company,  was  determined  upon 
questions  ot  law  arising  upon  tbe  motion  for 
QODsolt  That  company,  therefore,  never 
liad  an  opportunity  to  present  Its  evidence 
TipoD  the  issues  of  fact  presented  by  its  an- 
swer. While  that  company  may  not  again 
In^t  tbat  the  questions  of  law  raised  by  the 
mottou  aforesaid  and  herein  determined  ad- 
versely to  Its  contention  are  legal  defenses 
to  the  action,  it  may  nevertheless  show.  If 
it  can,  that  tbe  facts  upon  wbich  our  con- 
clnslons  of  law  are  based  are  not  as,  for  the 
pnrpoaes  of  the  motion  for  nonsuit,  It  con- 
cedes fhem  to  be,  and  as  we  of  necessity 
have  assumed  them  to  be.  Tbe  trust  com- 
pany is  also  entitled  to  be  heard  upon  all 
Qoeations  of  tmct  and  to  have  either  the  court 


or  tbe  Jury  pass  upon  tbe  effect  to  be  given 
to  its  evidence  upon  any  material  or  relevant 
issue.  So  far  as  the  Judgment  against  the 
contractor  is  concerned.  It  most  stand  af- 
firmed. 

The  Judgment  of  dismissal  entered  In  fa- 
vor of  tbe  trust  company  Is  reversed^  and  as 
to  said  company  the  cause  Is  remanded  to 
the  district  court,  with  directions  to  grant 
appellants  a  new  trial  and  to  proceed  with 
the  case  in.  accordance  with  tbe  views  here- 
in expressed.  Appellants  to  recover .  costs 
on  appeal. 

McGARTT  and  STRAUP,  JJ.,  concur. 


MATHEWS  V.  BERRETT  et  aL 
(Supreme  Court  of  Utah.   Dec.  30,  1912.  Re- 
hearing Denied  Jan.  23,  1913.) 

L  AssiONUBNTs  (I  37*)— Ibmoatioh  Wateb— 
Contract  to  Exchahqii — Transexb  bt  Db- 

niVEBT. 

Where  plaiDtifTs  grantor  on  conveying  the 
land  to  her  also  delivered  a  contract  with  de- 
fendant B.  for  an  exchange  of  Irrigation  water 
to  be  used  in  connection  with  the  land  convey- 
ed, the  delivery  of  such  contract  without  formal 
assignment  constituted  a  sufficieat  transfer  ot 
the  interest  of  plaintUTs  grantor  in  the  con- 
tract, and  entitled  conplalnant  to  sue  to  en- 
force the  same. 

[Ed.  Note. — For  other  cases,  see  Aaeignmenta, 
Cent  Dig.  |  74;  Dec  Dig.  i  37.*] 

2.  Spmifio  Pkbfobhancb  {{  121*)  —  Ei- 

CHAMQB  OF  PBOPBBTT — IbBIOATION  WATKB— 
FiNniNQB. 

In  a  suit  for  specific  performance  of  a  con- 
tract for  the  exchange  of  certain  irrigation  wa- 
ter, evidence  held  to  require  findings  that  com- 
plainant had  leeal  title  to  the  water  which  she 
contracted  to  deliver  to  defendant  and  tbat  she 
was  ready,  able,  and  willing  to  perform  all  the 
conditions  of  the  exchange  contract  to  be  per- 
formed on  her  part 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  {|  887-896;  Dec  Dig.  1 
121.*3 

3.  Spbcific  Pbbfobuaitcx  (I  28*)— Exchanob 
OF  Pbopebtt — Iebioahon  Watkb — Neces- 
enr  of  Exchanob— Iufboveubkt  to  Pbop* 
bbtt. 

Where  a  water  right  attached  to  complain- 
ant's land  could  not  be  used  thereon,  whereupon 
complainant's  grantor  contracted  with  defend- 
ant B.  for  an  exchange  of  such  water  right  for 
tbe  right  to  take  water  from  another  stream  ap- 
purtenant to  B.'s  land,  and  complainant  and  her 
predecessors  had  been  using  the  water  pur- 
Boant  to  the  exchange  since  1870  or  1872,  and 
a  written  contract  therefor  was  made  in  1892, 
but  which  failed  to  specify  any  length  of  time 
the  contract  was  to  run,  and  the  complainant 
made  valuable  and  lasting  improvements  on  her 
land  in  reliance  on  the  exchange  having  no  oth- 
er source  from  which  to  obtain  water,  the  con- 
tract would  be  construed  as  continuing  until 
terminated  by  consent '  of  both  parties,  and 
complainant  was  therefore  entitled  to  enforce 
specific  performance  on  B.'s  repudiation  thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |S  01-W;  Dec.  Dig.  | 
28.*] 

Appeal  from  District  Court,  W^)er  Coun- 
ty; J.  A.  Howell,  Judge. 


■For  ottiar  csmb  see  wm*  tople  and  sscUon  NUMBER  In  Dee.  Dig.  ft  Am.  DIa.  Kej-No.  Btsin  *  Rsp'r  Indexes 
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Salt  by  BuUi  P.  HatbewB  against  Richard 
T.  Berrett  and  the  Bice  Greek  Irrigation 
Company.  Decree  for  defendants,  and  com- 
plainant appeals.  Beversed'  and  remanded, 
with  dlrectlona. 

^e  facts  of  the  case,  In  substance,  are  as 
follows:  Appelant,  Ruth  P.  Mathews,  Is  the 
owner  of  about  45  acres  of  land  sttnated  in 
Weber  county,  this  state.  A  portion  of  this 
land,  about  three  acres,  is  Irrigated  with  wa- 
ter from  a  spring  situated  thereon,  and  for 
more  than  40  years  n»t  preceding  the  com* 
moicement  of  this  action  a  portion  of  the 
land  has  been  irrigated  with  water  from  a 
stream  known  as  Bice  creek.  An  orchard 
has  been  grown  on  the  land,  and  during  each 
and  every  season  of  the  40  years  mmttoned 
aK>ellant  and  her  predecessors  )n  interest 
have  planted  and  grown  grain  and  other  val- 
uable crops  thereon.  Restrandent  Richard  T. 
Berrett  Is,  and  for  more  than  40  years  has 
been,  the  own^  of  farming  lands  under  what 
Is  known  as  the  Cold  Water  canal.  These 
lands  are  so  situated  that  it  has  bedn  and 
Is  Impracticable  to  supply  tiiem  with  water 
from  Bice  creel^  and  appellant  cannot  be 
supplied  with  water  from  the  Cold  Water 
canal.  Appellant's  predecrasors  in  Interest 
were  owners  of  a  water  right  In  the  Gold  Wa- 
ter  canal,  and  Berrett  was  the  owner  and 
entitled  to  the  use  of  water  for  Irrigating 
purposes  from  Bice  creek.  These  parties, 
Berrett  and  appellant's  predecessors  In  In- 
terest, In  1872,  or  prior  thereto,  exchanged 
with  each  other  the  water  represented  by 
their  respectiTe  Interests  In  the  streams  men- 
tioned. Under  this  arrangement,  appellant's 
predecessors  In  Interest  were,  for  many  years, 
supplied  with  water  to  irrigate  the  land  now 
owned  by  appellant,  and  Berrett  rec^ved  wa- 
ter with  which  to  irrigate  his  land  from  the 
Cold  Water  canal.  In  1882  the  Bice  Greek 
Irrigation  Company,  for  the  purpose  of  regu- 
lating and  distributing  the  waters  of  Rice 
creek  and  improving  Its  system,  became  in- 
corporated. When  Incorporated,  the  compa- 
ny Issued  to  Berrett  a  certificate  of  stock 
for  the  Interest  represented  by  the  water 
which  be  had  exchanged  with  appellant's 
predecessors  in  interest  for  water  In  the 
Cold  Water  canal.  In  the  same  year  the  fol- 
lowing written  agreement  was  entered  Into 
t>etween  S^ljah  Sliaw,  Sr.,  one  of  appellants 
predecessors  In  interest  and  Berrett:  "The 
contract,  made  the  7th  day  of  June,  A.  T>. 
1892,  between  Richard  T.  Berrett  of  North 
Ogden,  in  the  couuty  of  W^r  and  territory 
of  Utah,  the  party  of  the  first  part,  and 
Elijah  Shaw,  Sr.,  of  Pleasant  View,  in  said 
county  of  Weber  and  territory  of  Utah,  the 
party  of  the  second  part,  wltnesseth:  That 
the  said  Richard  T.  Berrett,  In  consideration 
of  the  covenants  on  the  part  of  the  party  of 
the  second  i>art,  hereinafter  contained,  doth 
covenant  and  agre^  to  and  with  the  said  par- 
ty of  the  second  part  that  he  will  let  him, 
Elijah  Shaw,  have  and  use  a  ten  and  three- 


fourths  hours  water  right  in  and  to  the  wa- 
ters flowing  in  what  is  known  as  Rice 
creek  every  five  and  a  tialf  days  according 
to  the  regulation  of  the  Bice  Creek  Irriga- 
tion Company.  Said  Richard  T.  Berrett  own- 
ing 26  shares  in  said  company,  giving  him 
the  right  to  14  hours  and  30  minutes  for  field 
use  every  days  and  reserving  from  said 
second  party  3  hours  and  45  minutes.  And 
the  said  Elijah  Shaw,  Sr.,  in  consideration 
of  the  covenants  on  the  part  of  the  party  of 
the  first  part,  doth  covenant  and  agree  to 
and  with  the  said  RIdiard  T.  Berrett  that 
he,  Elijah  Shaw,  .Sr..  will  furnl^  fifteen 
hours  per  week  In  and  of  North  Ogden  Ir- 
rigation Company's  canal  water  to  go  to 
HarrlsvUle  in  exchange  for  Cold  Water  Com- 
pany water  and  securing  eleven  and  three- 
fourths  (11%)  hours  of  Cold  Water  creek  wa- 
ter as  distributed  by  said  Cold  Water  Irriga- 
tion Company  every  five  and  one-half 
days  to  be  delivered  or  turned  into  the  South 
Rice  creek  dltcli,  and  further  agrees  to  keep 
the  Cold  Water  ditch  In  r^air  and  if  said 
Cold  Water  streams  shall  fail  to  be  as  large 
as  Rice  creek  the  shortage  to  be  made  up 
from  said  Rice  creek  if  from  no  other  source. 
In  witness  whereof,  we  have  hereunto  set 
out  hands  and  seals  the  day  and  year  first 
above  written.  Richard  T.  Berrett  EUJal^ 
Shaw,  Sr.  Signed  and  delivered  in  presence 
of:  <3eow  S.  Dean.  John  Hall.  (Duly  ac- 
knowledged by  both.)"  In  Jun^  1904,  appel- 
lant purchased  the  land  upon  which  the  Bice 
creek  water  in  guestbm  has  been  used,  and 
at  the  time  of  the  execution  of  the  deed  to 
the  land  her  grantor  ddlvered  to  her  tiie  con- 
tract above  set  forth.  Upon  the  execution  ol 
the  deed  and  the  deUvery  to  her  of  the  con- 
tract for  the  enthange  of  water,  appellant 
went  Into  possession  of  the  land,  about  21 
acres-  of  which  had  bera,  and  was  being,  cul- 
tivated. About  eight  acres  ct  the  land  was 
in  orchard.  This  appellant  Improved  by  re- 
moving therefrom  old  fruit  trees,  and  plant- 
ing young  ones  In  their  stead.  She  cleaned 
off  and  broiwht  into  cultivation  about  15 
acres  at  the  new  land;  that  is,  land  that 
had  not  theretofore  been  Irrigated  or  fiirm- 
ed.  She  also  made  other  valuable  and  per- 
manoit  improvements  on  the  land.  The  evi- 
dence without  confiict  shows  that  the  im- 
provements made  and  erected  on  the  land 
by  appellant's  predecessors  in  Interest  were 
of  the  value  of  about  S2,000,  and  that  appel- 
lant during  the  tint  five  years  of  her  own- 
ership of  the  premises  has  made  improve 
ments  thereon  of  the  value  of  ^000,  and 
that  during  these  five  years  she  has  used 
the  Rice  creek  watw  In  Question  to  irrigate 
the  orchard  and  croim  grown  thereon.  No 
one  during  this  time  disputed  or  even  ques- 
tioned her  right  to  the  use  of  Bice  creek  wa< 
ter.  The  evidence  shows  and  the  court  found 
that  appellant's  "lands  are  arid  in  character 
and  require  the  application  of  water  for  ir- 
rigation for  the  purpose  of  producing  cn^ 


Digitized  by 


Ctali) 


MATHEWS 


T.  BERKETT 


421 


constsUng  of  orchards,  grains,  grasBes.  and 
otber  tMim  prodncta  growing  upon  tbe  same," 
and  the  erldeoce  also  shows  that  without  Ir- 
r^tlon  this  land  would  be  unproductive  and 
practlcaUy  valoeless.  At  the  opening  of  tbe 
IrrlgatloD  seaute  of  1909  Berrett  for  the  first 
time  doiied  appellant's  right  to  the  use  of 
the  lEUce  creek  water  in  question,  and  refused 
to  longer  abide  by  the  terms  of  the  contract, 
and  demanded  of  tbe  Bice  Creek  Irrigation 
Company  that  It  distribute  to  him  the  water 
which  bad  tberetitfore  for  more  than  40  years 
been  distributed  to  appellant  and  her  pred- 
eceaaors  In  Interest  Whereupon  appelant 
commmced  this  action  to  compel  the  Bice 
Gre^  Irrigation  Company  to  distribute  to 
her  the  water  In  question  in  accordance  with 
the  mlra  ai^  r^nlatlons  of  the  company  for 
the  dtstrlbntlcm  of  Its  waters,  and  to  compel 
Berrett  "to  apedflcaUy  perform  his  agreement 
to  deliver  and  permit  to  be  dellTered  (to  ap> 
pellant)  such  watw  at  all  times  and  ao  long 
88  the  oondltlona  of  said  agreement  ehaU  or 
may  be  performed  by  plaintiff.** 

The  court  found,  among  otber  things,  and 
the  findings  ale  sui^rted  by  the  evidence 
(So.  S),  "that  since  tbe  executl<m  of  said  ctm- 
tract  (Exhibit  A)  the  said  water  baa  been 
used  according  to  the  terms  of  said  agree- 
ment, and  the  Bice  Creek  Irr^tlon  Compa- 
ny baa  distributed  tbe  water  belonging  to  the 
defendant  Berrett  upon  the  land  dwcrlbed 
in  the  complaint  and  to  tbe  parties  in  pos- 
Besaion  Oereof ;  and  said  defendant  Berrett 
has  reeeiTCd  and  used  from  the  Cold  Water 
Creek  during  all  of  said  times  water  which 
W88  used  upon  the  land  described  as  belong- 
ing to  him  In  the  complaint  on  file  herein. 
•  •  •  Ko.  6.  That  the  i^aintlff  and  her 
predecessors  In  Interest  have  since  the  execu- 
tion of  Bxhibit  A  not  exercised  any  owner- 
ship nor  paid  any  assessments  upon  the 
stock  of  the  Bice  Creek  Irrigation  Company, 
and  Jiave  tmly  paid  the  expenses  of  cleaning 
ditches  and  water  master,  and  that  all  the 
otber  assessments  upon  tbe  said  stock  have 
beoi  paid  during  all  of  said  time  by  the 
defendant  Berrett,  and  the  defendant  Berrett 
during  all  of  the  said  times  baa  not  paid 
the  taxes  or  assessments  upon  the  Cold  Wa- 
ter Irrigation  Company's  stock  moitloned  In 
said  contract  (Exhibit  A),  but  same  were 
paid  by  the  plaintiff  and  her  predecessors  In 
interest"  The  coart  also  found  (No.  4) 
"that  said  contract  (Exhibit  A)  has  never 
been  assigned  or  transferred  to  this  plain- 
tiff, and  that  die  la  not  the  owner  of  the 
Bice  Creek  ynten  mentioned  and  described 
In  said  contract;  and  tiiere  is  no  evidmce  in 
tbls  case  to  show  that  the  plalndff  is  the 
ownv  of  the  North  Ogden  Irrigation  Com- 
pany waters  mmtioned  In  the  said  Exhibit 
A,  and  that  die  is  not  able,  reedy,  or  willing 
to  perform  or  comply  with  all  of  the  condi- 
tions of  said  contract  (Exhibit  A)." 

Blchards  &  Boyd,  of  (^[den,  for  appellant 
A.  G.  Horn,  of  Ogdim.  tor  appelleea. 


McCARTT.  J.  (after  stating  the  facts 
OA  above).  The  contention  first  made  by  ap- 
pellant on  this  appeal  la  that  the  court's 
fourth  flhdlng  of  fact  Is  not  only  unsupport- 
ed by.  but  is  contrary  to,  the  evidence.  This 
assignment  of  error  Involve  the  following 
propositions:  (1)  Was  the  contract  in  quea- 
tion  assigned  or  transferred  to  appellant? 
&)  Has  appellant  tbe  legal  title  to  a  suffi- 
cient amount  of  water  in  North  OgOea  Irri- 
gation Company  to  enable  her  to  perform  and 
comply  with  the  terms  and  conditions  of  the 
contract?  0)  Is  she  able,  ready,  and  willing 
to  perform  aU  of  the  conditions  of  the  con- 
tract to  be  performed  on  her  part?  We  think 
that  all  of  these  propositions  must  be  answer- 
ed In  the  afflrmatlTa  N.  P.  Mathews  testt 
fled,  and  his  evidoice  la  not  disputed,  that  at 
the  time  of  the  conveyance  to  app^Umtof  tbe 
land  on  which  tbe  Bice  credc  water  in  ques- 
tion has  been  used  the  contract  was  deliver- 
ed to  him  as  agent  for  aKKllant  by  her  gran- 
tors; that  during  the  intervening  five  years 
between  tlie  time  of  tbe  conveyance  of  the 
land  and  the  commencement  of  this  action  he 
was  in  fdiarge  of,  farmed,  and  improved  the 
premises  for  appelant;  and  that  during  this 
time  ttte  land  was  8nn>lled  with  "exchan^^ 
water"  covered  1^  tlte  contract 

[1]  The  law  Is  well  setUed  that  the  deliv- 
ery of  an  instrument  such  as  tbe  contract 
In  question  when  supported  by  a  valuaUe 
consideration  is  sufficient  to  pass  whatever 
interest  the  transferror  may  have  In  or  to  the 
Instrument  In  4  Cyc.  44,  the  rule  as  declar- 
ed by  practically  all  of  the  authorities  Is 
stated  as  follows:  "When  supported  by  a 
valuable  consideration,  no  writing  Is  neces- 
sary to  the  assignment  of  written  instru- 
ments, and  the  delivery  of  the  chose  In  ac- 
tion, or  the  written  evidence  of  the  right, 
debt, '  or  title,  wUl  be  sufficient  to  pass  the 
braeficlal  interest  therein"— citing  mant 
cases. 

[2]  Begarding  the  second  and  third  propo- 
sitions, the  evidence  shows  conclusively  that 
she  has  the  legal  title  to  tbe  Cold  Water 
creek  water  which  Berrett  for  17  years  has 
used,  under  the  contract,  In  exchange  for 
the  Bice  creek  water  used  by  appellant  and 
her  predecessors  In  interest;  that  she  has 
the  legal  title  to  a  sufficient  amount  of  the 
capital  stock  of  the  North  Ogden  Irrigation 
Company  to  enable  her  to  continue  to  furnish 
to  Berrett  tbe  Cold  Water  creek  water  as 
provided  In  tbe  contract,  and  that  she  is  not 
only  able  and  willing,  but  anxious,  to  per- 
form all  of  the  conditions  of  the  contract  re- 
quired of  her  by  its  terms.  Findings  of  fact 
No.  4  are,  therefore,  not  only  unsupported 
by  evidence,  but  are  contrary  to  evidence  of 
the  most  positive  and  conclusive  character. 

13]  In  Its  seventh  finding  of  fact  the  court 
found:  "That,  while  the  plaintiff  has  con- 
tinued to  Improve  tbe  real  estate  of  whicb 
she  was  In  the  possession  and  described  In 
the  complaint,  such  improvements  or  ex- 
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pendltnreB  were  not  made  or  Incurred  by  rea- 
son of  any  act  or  conduct  or  any  kind  on  tbe 
part  of  the  defendant  Rerrett"  The  court 
also  found  <Xo.  8):  "That  there  Is  no  evi- 
dence In  thlB  case  that  the  plaintiff  cannot 
secure  other  Rice  creek  water  or  water  from 
other  sources  to  properly  irrigate  the  lands 
In  question  and  described  in  the  complaint" 
These  findings  are  assailed  on  the  ground 
that  they  are  not  sustained  by  the  evidence. 
The  testimony  of  N.  P.  Mathews,  who  was 
the  agent  of  the  appellant,  and  who  tor  five 
years  next  preceding  the  commencement  of 
this  action,  as  such  agent,  was  In  charge  of 
the  premises  and  land  npon  which  the  Rice 
creek  water  in  dispute  has  been  used,  shows 
that  be  made  improrements  on  the  land  of 
the  value  of  $3,000,  and  that  these  Improve- 
ments were  made  in  reliance  npon  the  right 
of  appellant  to  use  the  so-called  "exchange 
water"  on  the  lands.  And  the  undisputed 
evidence  shows  that  Berrett  acquiesced  In 
the  use  of  the  water  by  appellant  and  her 
predecessors  In  Interest  for  17  years  under 
the  contract,  Including  the  6  years  during 
which  the  improvements  last  mentioned  were 
made.  And  the  evidence  also  shows  that 
there  Is  no  water  available  for  the  irriga- 
tion of  api>ellant'8  land  other  than  the  "ex- 
change water"  from  Rloe  creek  heretofore 
used  thereon.  N.  Montgomery,  on  this  point, 
testified  aa  follows:  "The  only  water  source 
this  property  has  known  during  all  these 
yean  (36  or  40)  luis  been  the  waters  of  Bice 
creek.  •  *  •  These  lands  have  no  other 
source  than  Bice  cre^  after  the  flood  wa- 
ters." These  flood  waters  disappear  from 
Uie  1st  to  the  IStta  of  July  each  and  every 
year.  N.  P.  Mathews  testified,  In  part,  as 
follows:  "There  has  been  no  other  source 
for  Irrigating  the  land  than  Bice  creek. 
*  *  *  I  have  no  other  water  that  can  be 
diverted  for  that  purpose ;  and  It  is  neces- 
sary to  Irrigate  these  lands  during  the  months 
of  July  and  August  and  late  in  the  season  of 
each  year."  B.  B.  Sbaw,  another  witness 
for  appellant,  testified  that:  "The  Mathews 
(appellant)  land  would  be  worthless  so  far 
as  the  ordiard  or  anything  like  that  Is  con- 
cerned, If  the  water  of  Rice  creek  were  shut 
off."  We  think  this  evidence,  which  is  not 
denied,  precludes  any  Inference  that  there  is 
any  water  available  for  the  irrigation  of  ap- 
pellant's land  other  than  the  Biee  creek  wa- 
ter. And  we  think  that  the  evidence  shows 
that  during  the  irrigation  season  there  is  no 
surplus  or  undftimed  water  In  Btce  creek. 
In  fact,  the  record  shows  that  occasionally 
there  is  a  "shcnrtage"  of  water  in  Bice  creek. 
In  the  face  of  this  evidence  which  is  not  dis- 
puted, Uie  court's  findings  of  fact  Nos.  7  and 
8  cannot  be  upheld. 

Counsel  for  respondent  Berrett  contends 
that  the  contract  on  its  face  shows  "It  w&s 
only  contemplatetl  lietweeu  the  parties  to  be 
a  temporary  affair,  or.  In  other  words,  it 
was  not  to  be  permanent,  and  was  to  exist 
only  during  the  pleasure  of  the  parties."  In 


his  discussion  ef  this  question  counsel  says: 
"The  very  language  of  this  contract  wherein 
Berrett  agrees  to  let  Shaw  have  water  pre- 
cludes the  Idea  of  a  permanent  trade.  It  Is 
true  no  limtt  of  time  la  stated  In  the  con- 
tract, and  it  Is  equally  true  that  the  cer- 
tificates of  stock  representing  the  water  in 
question  were  never  transferred  by  Berrett, 
who  always  paid  the  taxes  levied  against  the 
sto<^."  '  Of  course,  this  contract  can  be  ter- 
minated by  the  mutual  consent  of  all  the 
parties  who  have  a  beneficial  interest  therein, 
but  that  Is  not  tlie  question  here  Involved. 
The  question  here  presented  is,  May  Borett, 
under  the  undisputed  facts  of  this  case  wtilcii 
show  that  appellant  has  performed  enrj 
duty  required  of  her  by  the  terms  of  the  con- 
tract^ and  who  la  ready,  able,  and  willing 
to  continue  to  discharge  every  obligation  Im- 
posed upon  her  by  tbe  inatmment,  terminate 
It  against  tiie  wishes  of  app^ant  and  with- 
out her  consent,  and  thereby  cause  het  great 
and  irreparable  damage?  In  construing  con- 
tracto,  the  rule  is  elementary  that,  where 
the  meaning  of  the  parties  is  not  <dear  re- 
garding some  essential  part  or  feature  of  it, 
conrte  will,  in  determining  v^at  the  inten- 
tion  of  the  parties  was,  consider  not  only  the 
nature  of  the  Instrument,  but  wtU  teke  Into 
consideration  the  circumstances  and  condi- 
tions surrounding  the  parties  executing  it 
and  the  objects  they  had  in  view  and  which 
prompted  them  to  make  the  contract^  as 
shown  by  the  evidence. 

In  2  Page  on  Contracts,  i  1123,  the  author 
says:  "It  is  a  recognized  rule  of  construc- 
tion that  the  court  will  place  itself  In  the 
position  of  the  parties  who  made  the  contract 
as  nearly  as  can  be  done  by  admitting  evi- 
dence of  the  surrounding  facts  and  drcum- 
stences,  the  nature  of  the  subject-matter,  the 
relation  of  the  parties  to  the  contract,  and 
the  objects  sought  to  be  accomplished  by  the 
contract"  See,  also,  9  Oyc.  587.  Applying 
this  rule  of  construction  to  the  contract  in 
question,  we  find  that  the  exchange  of  the 
Rice  creek  water  In  controversy  was  made 
by  Berrett  with  ai^ellant's  predecessors  In 
Interest  for  Cold  Water  creek  water  about 
1870  or  1872,  and  this  exchange  continued 
without  Interruption  until  Just  before  the 
commencement  of  this  action.  As  hereinbe- 
fore stated,  the  written  contract  was  execut- 
ed In  1892.  In  the  meantime  valuable  and 
permanent  improvements  were  made  on  the 
land  upon  which  this  Rice  creek  water  was 
being  used.  Not  only  these  improvements, 
but  the  land  itself,  would  be  rendered  prac- 
tically valueless  without  this  Rice  creek  wa- 
ter. 

The  evidence  shows  that  Berrett,  when 
he  entered  into  the  written  contract,  could 
not  use  the  water  of  Rice  creek  on  his  lands. 
On  this  point  J.  B.  Baltey,  a  witness  for  ap- 
pellant, testified  as  follows:  "I  have  been 
acquainted  with  the  cultivation  of  the  Mat- 
hews (appellant's)  lands  for  the  past  21 


Digitized  by 


Utab) 


STJVNFORD  V.  GKAT 


423 


rears.  During  that  time  tbese  lands  hare 
nerer  used  any  water  from  what  is  known 
as  Cold  Water  creek.  They  cannot  do  bo." 
The  witness  further  testified,  and  his  testi- 
mony is  not  denied:  "I  know  Mr.  Berrett, 
and  where  his  lands  are.  They  are  helow 
what  is  known  as  the  Cold  Water  ditch." 
Taking  into  consideration  the  valoable  prop- 
erty interests  of  Berrett  and  of  plalntllTB 
predecessors  in  interest  that  had  been  ac- 
quired and  created  by  them  through  this  ex- 
change of  water,  in  connection  with  all  the 
other  facts  and  circumstances  leading  up  to 
and  surrounding  the  execution  of  the  con- 
tract, we  thinlt  It  may  be  fairly  Inferred  tliat 
the  parties  to  the  contract  executed  the 
same  for  the  purpose  of  protecting  and  per- 
petuating tbese  property  Interests,  and  tliat 
it  was  their  Intention  that  the  contract 
should  continne  in  force  until  terminated  by 
the  mutnai  consent  of  all  parties  owning  a 
beneficial  Interest  tlierein.  The  contract  was 
executed  June  7,  1882.  Now  let  ub  suppose, 
for  the  sake  of  lllastration,  that  In  July  or 
Angust  of  that  same  year,  when  the  use  of 
the  Bice  creek  water  was  Indispensable  to 
the  saving  of  the  orchard  and  tlie  growing  of 
the  crops  on  the  lands  mentioned,  Berrett 
had  refused  to  further  comply  with  the 
terms  of  the  contract,  and  had  attempted  to 
take  the  Rice  creek  water  from  the  land  and 
terminate  the  contract,  la  it  not  plain  that 
appellant^B  iwedecessor  In  Interest,  Elijah 
'Sbaw,  coold  hare  gone  Into  a  court  of  equity 
and  compelled  Berrett  to  apedflcally  per- 
form bla  part  of  tbe  contract?  Undoubtedly 
Shaw,  ondw  nicti  drcnnutances,  would 
bave  been  entlUed  to  eqaltable  relltf.  Ber- 
rett havlnc  acqnlesoed  In  tbe  nse  of  the  Rice 
credc  water  on  tbe  land  referred  to  for  17 
years,  dnrli^  which  time  valoable  and  per- 
manent ImiHrovements  have  been  idaced  up- 
.  on  tbe  land  In  rtilance  on  the  use  of  tbe 
water  in  dlapnte,  all  of  wbldi  improTements 
as  wtAl  u  tbe  land  would  be  practically 
valoeieBB  without  tbe  water,  we  tblnk  a 
mncta  stnmgw  reason  exists  for  equitable 
relief  than  in  tb»  hypothetical  case  above 
stated. 

We  are  clearly  of  the  ophilon  that  appel- 
lant 1m  entitled  to  tbe  relief  prayed  for  in 
her  complaint  Tbis  case  differs  mat^lally 
from  the  case  of  Montgomery  t.  Barrett,  121 
Pac.  669.  reomtly  decMed  by  this  court  In 
that  ease  there  was  a  sharp  conflict  In  tbe 
eTidmoe  regarding  the  terms  of  tlie  alleged 
parol  agreement  for  liie  exchange  of  water, 
and  tbe  court  there  found,  among  ottier 
things,  'that  the  proofo  In  tbe  case  are  not 
clear  and  satlsftictoiy  or  snflldent  to  war- 
rant the  court  to  order  a  specific  performance 
of  tbe  said  alleged  contract"  Whereas,  in 
tbe  case  at  bar,  thwe  Is  no  sulntantlal  con- 
flict in  tbe  evldaice  on  any  material  issue  In 
the  case. 

Hie  cause  is  remanded,  with  directions  to 


the  lower  court  to  set  aside  its  findings  Nos. 
4,  7,  and  8,  heretofore  made  and  filed  in  tbe 
case,  and  to  vacate  the  judgment  rendered 
thereon,  and  to  make  flndli^s  and  render 
judgment  In  accordance  with  the  views  ex- 
pressed herein,  appellant  to  recover  her  tax- 
able costs  in  this  and  in  the  lower  court 

FRICK,  C.  J.  I  concur.  Under  the  con- 
tract In  question,  the  exchange  of  the  water 
was  made  for  a  special  purpose.  Such  ex- 
change was  without  limit  and  unconditional. 
Neither  party  to  the  agreement  reserved  the 
right  to  terminate  the  agreement  without 
the  consent  of  the  other,  although  It  must 
have  been  contemplated  by  both  that  the  use 
of  the  water  when  used  as  cont«nplated 
would  result  in  valuable  improvements  which 
would  be  materially  affected,  if  not  destroy* 
ed,  in  case  the  agreement  should  be  terminat- 
ed, as  Is  now  attempted  by  respondent  We 
must  assume  that  it  was  for  this  reason  that 
tbe  right  to  terminate  the  agreement  by  one 
without  tbe  consent  of  tbe  other  was  with- 
held. I  think  the  agreement,  in  view  of  the 
subject-matter,  Is  of  that  character  which 
a  court  of  equity  should  speciflcjilly  enforce, 
especially  when  it  Is  made  to  appear,  as 
In  this  case,  that  one  of  tbe  parties  would 
suffer  irreparable  Injury  If  it  were  terminat- 
ed, and  the  other  can  suffer  no  Injury  in  case 
of  its  enforcement 

STRAUP,  J.,  concurs  In  both. 


STANFORD  v.  GRAY  et  aL 

(Supreme  Court  of  Utah.   Dec.  31,  1012.  Re- 
heariDS  Denied  Jan.  23,  1913.) 

1.  Habeas  Cobpub  (i  89*)— Subbendeb  of 
CusTODT— Validity  of  Oontbact. 

A  contract  by  a  parent,  fairly  made,  sur- 
rendeiing  the  custody  of  a  cbild,  as  to  a  chil- 
dren's home,  is  valid  as  between  the  parties, 
but  is  unenforceable  If  contrary  to  tbe  child's 
interest 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  |  84;  Dec  Dig.  |  99.*] 

2.  EviDErrcK  (S  80*)  —  PBisuMPnovs  — FoB- 
■lON  Statutes. 

In  absence  of  contrarr  evidence,  it  is 
presumed  that  the  law  of  California  relating 
to  tbe  forfeiture  of  the  custody  of  minor  chtl- 
dren  is  the  same  as  tbe  law  of  UtatL*' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  101;  Dec  Dig.  1  80;*  Commou 
Law,  Cent  Dig.  |S  14-16.] 

8.  Habeas  Cobpus  (|  85*)— Custody  of 
Child— Co  NTBAcra—DuBEss— Evidence. 
Evidence,  in  habeas  corpus  to  obtain  cus- 
tody of  plaintifTs  child  which  she  surrendered 
to  another,  held  not  to  sustain  a  finding  that 
tbe  contract  surrendering  custody  was  executed 
by  plaintiff  through  fraud  or  coercion. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  U  77,  78;  Dee.  Dig.  |  85.*] 


iQak  Lestber  Co.  v.  Union  Banlc,  9  Utah,  87,  33 
Poc.  246:  DlRnan  et  al.  v-  NelBon  et  al.,  26  Utah, 
186,  72  Pac.  93S. 


•Forotbar 
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4.  Habeas  Coepub   (I  85*)  —  Custody  or 

Child— STTBBENDKB—RECOVEBT—BUBDBIf  OF 

Pboof. 

Hie  burden  is  on  a  parent,  who  has  con- 
tracted  away  the  custody  of  a  minor  and  seekB 
to  recDTer  ft,  to  show  that  it  is  not  receiving 
proper  care  or  proper  physical,  moral,  and  in- 
tellectnal  training. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  H  77,  78;  Dec  Dig.  |  85.»] 

Stranp,  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbonrow,  Judge. 

Action  by  Selma  Stanford,  attorney  in  fact 
for  Belle  Hansen,  on  behalf  of  Robert 
Schroyler,  against  B.  B.  Gray  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Beversed,  with  directions  to  vacate 
decree  and  enter  decree  as  directed. 

This  is  a  habeas  corpus  proceeding  IutoIt- 
tng  the  right  to  the  control  and  custody  of 
a  child  born  to  respondent.  Belle  Hansen, 
out  of  lawful  wedlock.  The  facts  r^arding 
the  paternity  of  the  child  and  the  circum- 
stances under  which  It  was  bom,  as  found 
by  the  trial  court,  are  as  follows:  "That 
the  said  Belle  Hansen  Is,  and  has  been  for 
the  period  of  24  years  Immediately  preceding 
the  filing  of  this  complaint,  a  resident  of  the 
city  and  county  of  San  Francisco,  state  of 
California ;  that  Bobert  Schroyler,  an  infant 
male  child,  two  years  and  ten  months  of 
age,  is  the  child  of  the  said  Belle  Hansen  by 
birth,  having  been  bom  out  of  lawful  wed- 
lock  on  the  14th  day  of  December,  1908,  at 
the  city  of  Seattle,  state  of  Washington ;  that 
the  father  of  said  child  Is  Clarence  Buzzini, 
who  at  all  times  referred  to  in  the  petition 
of  the  plaintiff  was  and  Is  a  resident  of  Uie 
city  and  county  of  San  Francisco,  state  of 
California ;  that  tiie  said  Clarence  Buzzini 
had  been  for  some  years  prior  to  the  birth 
of  said  child  plaintiff's  sweetheart;  that  he 
had  betrayed  her."  The  court  further  found, 
and  the  finding  is  supported  by  the  evidence: 
"That  said  child  by  reason  of  its  birth,  un- 
der the  circumstances  aforesaid,  took  the 
name  of  Bobert  Schroyler,  the  maiden  name 
of  the  said  Belle  Hansen  prior  to  her  pres- 
ent marriage;  that  the  said  Belle  Hansen, 
on  the  24th  day  of  June,  1910,  was  lawfully 
married  to  William  Hansen  at  the  city  and 
county  of  San  Francisco,  state  of  California, 
and  ever  since  said  date  they  have  been 
and  now  are  husband  and  wife  residing  in 
said  city  and  state,  where  they  liave  at  all 
times  since  their  said  marriage  maintained 
a  home  and  reeidrace;  that  prior  to  the 
24th  day  of  Junes  1910,  the  said  William 
Hansen  then  desiring  to  marry  the  said  Belle 
Schroyler,  requested  of  her  father,  J.  B. 
Schroyler,  his  consent  to  such  marriage; 
*  *  *  that  said  consent  was  given  with 
tlie  npress  agreement  and  understanding  on 
the  liart  of  the  said  William  Hansen  as 
made  with  the  said  J.  B.  Schroyler  that  the 
said  William  Hansen  would  maintain,  edu* 


cate,  and  support  Oie  said  mtauv  diUd,  Bob- 
ert Schroyler." 

Urs,  Hansen  retomed  from  Seattle  to  San 
Francisco  about  February,  1909,  bringing 
with  her  the  child.  On  arriving  In  San  Fran- 
cisco Mn.  Hansen  went  with  the  child  to 
the  home  of  her  sister.  Mrs.  Perkins,  at 
which  place  she  and  the  Infant  remained  for 
obout  two  weeks.  From  her  sister's  place 
she  wait  to  the  home  of  her  parents,  J.  B. 
and  Elizabeth  Schroyler.  Soon  after  return- 
ing to  the  home  of  her  parents,  she  obtained 
employment  In  San  Francisco  at  which  she 
earned  from  $10  to  ?15  per  wedc.  On  ob- 
taining employment  Mrs.  Hansen  placed  tho 
child  In  the  home  of  a  Mrs.  Hess,  where  It 
was  taken  care  of  by  Mrs.  Levens,  a  daughter 
of  Mrs,  Hess.  The  expense  of  keying  and 
maintaining  the  child  at  this  private  home 
was  13.00  per  week,  which  was  paid  by  Mr& 
Hansen  from  the  money  earned  by  her  daily 
labor.  The  child  remained  with  and  was 
cared  for  by  Mrs.  Levens  until  Sept^ber 
12,  1910,  a  period  of  abont  18  months,  when 
it  was  put  in  the  Children's  Home  Society 
of  California  by  Mrs.  Hans^  While  the 
child  was  with  Mrs.  Levens.  Mrs.  Hansen 
called  to  see  It  quite  often  and  occasionally 
would  take  It  with  her  to  the  home  of  her 
parents  and  sometimes  keep  It  there  for  "a 
day  or  two."  About  June,  1909,  Mrs.  Han- 
sen met  her  husband,  William  Hansen,  to 
whom  she  was  married  June  24, 1910.  These 
parties,  during  their  courtship,  which  last- 
ed abont  one  year,  together  called  qnlbe  often 
at  Mrs.  Levens*  to  see  the  child.  Mr.  Han- 
sen was  by  profession  a  dentist,  but  had  for 
more  than  a  year  prior  to  his  marriage  prac- 
tically abandoned  his  profession  and  bad  de- 
voted nearly  all  his  time  to  inventing  a  de- 
vice for  starting  gasoline  automobiles.  At 
the  time  of  his  marriage,  and  for  several 
months  thereafter,  Hansen,  so  he  says,  was 
"practically  stranded"  financially.  The  Han- 
sens,  being  without  means  to  provide  and 
furnish  a  home  for  themselves,  made  ar- 
rangements with  the  Schroylers,  Mrs.  Han- 
sen's parents,  to  6oard  with  them  until  Han- 
sen should  realize  an  income  from  his  Inven- 
tion. His  finances,  bowerer,  at  the  time  of 
the  trial,  had  very  much  Improved,  and  b» 
was  receiving  an  Income  from  his  toraitlcai 
of  from  $100  to  $800  per  month. 

After  her  marriage  Mrs.  Hansen  contlnned 
to  have  Mrs.  Levens  keep  the  child  and  care 
for  It  Desiring  to  assist  her  husband  in 
defraying  the  expense  of  peteuting  bis  invoi- 
tlon,  she  decided  to  take  the  child  from  the 
private  home  of  Mrs.  Levens  and  pat  It 
where  she  would  be  relieved  of  the  burden 
of  paying  $3.50  per  week  for  its  mainte- 
nance. On  September  8,  1910,  she  wrote  to 
M.  J.  White,  who  was  secretary  of  the  Cal- 
ifornia Society  for  the  Prevatlon  of  Crueltj 
to  Children,  asking  his  assistance  to  get  Bus- 
zlnl  to  support  the  child  and  to  find  a  lAeap- 
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er  lodging  and  boarding  place  for  It,  prom- 
Istng  on  her  part  to  try  and  get  some  one  to 
adopt  it  In  tier  letter  to  Mr.  White,  among 
otber  tblngs,  sbe  says:  "He  (Bazzlnl)  prom- 
ised my  sister  and  mystif  that  he  would  do 
tbe  right  thing  by  the  baby  if  be  got  a 
steady  position  In  tbe  fire  department  He 
has  passed  the  examination  and  has  not 
done  anything,  and  ^failed  to  do  what  he 
promised.  I  was  Just  married  again  and 
now  my  husband  has  learned  of  tbe  baby 
baring  no  name.  He  has  threat  to  leave 
me.  I  am  married  two  months  to  him.  He 
will  not  give  me  a  cent  So  I  am  working 
every  day  to  support  the  baby  and  myself. 
But  X  cannot  give  the  child  the  proper  care 
It  should  have,  and  I  am  doing  wrong  by 
raising  It  up  without  a  name.  *  *  • 
Please  see  if  you  could  do  something  for  me 
or  help  me  to  get  him  in  some  home.  I  will 
give  a  little  money  each  month  to  try  and 
get  some  one  to  adopt  him,  to  glre  falm  a 
name  and  father.  As  It  Is  now  he  is  with- 
out both."  In  reply  to  this  letter,  Mr.  White 
Invited  Mrs.  Hansen  to  call  and  see  him  at 
his  office,  which  she  did  September  12,  1910. 
The  result  of  this  conference,  as  found  by 
the  court,  was  that:  '*On  September  12, 1910, 
at  San  Francisco,  Oal.,  Belle  Hansen,  the 
mother  of  said  child,  being  the  sole  and  only 
person  entitled  to  bis  guardianship,  custody, 
and  control,  delivered  and  snrrendered  the 
same  to  the  Children's  Home  Society,  a 
corporation  of  California,  and,  at  the  time  of 
delivering  the  child  as  aforesaid,  signed  and 
delivered  to  said  society  a  written  instm* 
nient  as  follows:  'County  of  San  Francisco, 
State  of  California — ss.:  Know  all  men  by 
these  presents,  that  I  am  the  mother  and 
only  legal  guardian  of  a  minor  child  known 
as  Robert  Schroyier  and  bom  December  14, 
190S;  and  that,  because  of  my  inablUt?  to 
properly  provide  for  and  bring  up  said  child, 
do  htfeby  fully,  freely  and  forever  relinquish 
and  abandon  to  the  Children's  Home  Society 
of  California,  all  my  right  of  custody,  serv- 
ices and  earnings  of  said  minor  child  to  the 
end  that  .a  borne  may  be  procured  for  him. 
That  I  do  heiieby  authorize  and  request  said 
Children's  Home  Society  to  place  said  child 
in  a  home  at  Its  discretion,  and  I  hereby 
waive  right  to  notice  of  any  proceedings  for 
his  adoption,  and  consent  to  the  same  in  any 
case  approved  by  said  society,  its  superin- 
tendent or  president,  or,  If  requested  by  the 
■ode^,  I  hereby  agree  to  appear  and  con- 
sent That  I  will  not  seek  to  know  with 
whom,  or  where,  the  said  child  is  placed,  but 
Intrusting  his  well-being  to  said  Children's 
Home  Society,  will  In  no  way  disturb  or  in- 
terfere with  the  provision  made  for  him. 
Witness  my  hand  and  seal  at  San  Francisco, 
California,  ttils  12th  day  of  September,  1910. 
Mrs.  Belle  Hansen.  Witnesses  to  signature: 
Mra  K.  M.  White.  J.  H.  Falrweather.'  "  The 
foregoing  instrument  was  duly  at^owledged 
hy  Mrs.  Hansen  before  a  notary  public, 
me  court  further  found:  "That  lbs  wu 


drlveu  to  her  said  act  by  the  necessity  and 
dlstreits  of  her  situation ;  that  she  was  great- 
ly annoyed  and  distressed  mentally  by  rea- 
son of  her  circumstances  and  surroxmdiugs 
and  by  reason  of  the  differences  between  her- 
self and  her  husband  and  the  threatened  es- 
trangement between  them  and  by  reason  of 
her  family  relations;  •  •  •  that  by  rea- 
son of  her  said  mental  condition,  caused  by 
the  surroundings  aforesaid,  for  many  days 
prior  to  the  signing  of  said  instrument,  h&c 
mind  was  excited  and  disordered;  *  •  « 
and  that  while  being  In  said  mental  condi- 
tion, and  acting  under  sudden  Impulse  and 
without  knowing  the  full  contents  of  said 
instrument  or  its  effect  and  purport,  she  sign- 
ed the  same  on  the  advice  and  solicitation 
of  the  said  Mr.  White,  In  whose  Integrity, 
at  that  time,  she  had  utmost  confidence." 
The  court  also  found  that:  "Thereafter, 
about  the  latter  part  of  October,  1910,  the  said 
Children's  Home  Society,  acting  under  and 
in  accordance  with  said  written  instrument, 
at  San  Francisco,  CaL,  placed  said  child  in 
the  custody  of  the  defendants,  to  the  end 
that  he  might  be  nursed,  supported,  educated, 
and  adopted  by  the  defendants ;  that  the  de* 
fondants  took  said  child  into  their  possession 
and  have  ever  since  kept,  maintained,  nursed, 
and  supported  him  with  tbe  utmost  care  and 
tenderness  and  have  formed  a  deep  attach- 
ment and  affection  for  blm,  and  are  desir- 
ous of  continuing  to  support  and  educate 
him,  and  are  willing  and  ready  and  intend 
to  adopt  him  under  and  In  accordance  with 
the  laws  of  Utah,  and  have  kept  and  detain- 
ed and  are  keeping  and  detaining  him  for 
the  purpose  aforesaid  and  not  otherwise. 
Tbe  defendants  are  amply  able  to  maintain, 
educate,  and  support  said  child  and  are  In 
all  respects  fit  and  suitable  persons  to  adopt 
him  and  to  have  his  custody  and  controL" 

The  evidence  shows,  and  tbe  court  found: 
"That,  Immediately  after  receiving  posses- 
sion of  said  child,  the  defendants  removed  it 
from  the  city  and  county  of  San  Francisco, 
state  of  California,  to  tbe  city  of  Salt  Lake, 
state  of  Utah,  and  that  ever  since  on  or 
about  the  18th  day  of  October,  1910,  tbe  said 
defendants  have  resided  in  tbe  city  of  Salt 
Lake,  state  of  Utah,  and  have  had  In  their 
possession  the  said  infant  child,  •  *  • 
and  that  tbe  plaintiff  herein  did  not  know 
where  said  child  was  from  and  after  the 
date  when  she  delivered  possession  of  said 
child  to  the  said  society  In  the  city  of  San 
Francisco,  state  of  California;  that  on  or 
about  the  2l8t  day  of  July,  1911,  she  learn- 
ed for  the  first  time  that  said  <^d  was  In 
the  possession,  custody,  and  control  of  the 
said  defendants." 

As  conclusions  of  law  the  court  found: 
"(1)  That  the  plaintiff,  Belle  Hansen,  Is  a  fit 
and  proper  person  to  have  control  and  cus- 
tody of  said  minor  child,  Robert  Schroyier, 
and  Is  entitled  to  possession  and  custody  of 
said  minor  child.  (2)  It  is  and  would  be  tor 
the  best  interest  of  said  child  to  driver  him 
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to  Its  motber,  Belle  Hanseu.  (3)  That  the 
purported  relinquishment  signed  by  the  plain- 
tUF  is  no  bar  to  plalntifTa  rights  to  reco\'«r 
said  child.  (4)  That  plaintiff  Is  entitled  to 
a  Judgment  and  decree  against  said  defend- 
ants as  prayed  for  In  her  complaint,  and 
that  said  child,  Robert  Schroyler,  is  illegally 
restrained  and  detained  by  said  defendants." 

A  decree  was  entered  giving  to  the  plaln- 
tlBF,  Belle  Hansen,  the  custody  and  control 
of  the  child.  To  reverse  the  decree  defend- 
ants prosecute  this  appeaL 

W.  D.  Riter  and  B.  A.  UcBroom,  all  of 
Salt  Lake  City,  for  appdlanta.  W.  B. 
Hutchinson  and  Cheney  &  Jensen,  all  of  Salt 
Lake  City,  for  respondent 

McCABTY,  J.  (after  stating  the  facta  as 
above).  The  drst  question  presented  by  this 
appeal  is:  Did  the  court  err  In  deciding  that 
the  relinquishment  executed  by  Belle  Han- 
sen September  12,  1910,  which  is  set  forth 
Id  the  foregoing  statement  of  facts,  was  not 
a  bar  to  ber  right  to  recover  the  child? 

Bespondents  contend:  (1)  That  contracts 
by  whlt^  a  parent  seeks  to  transfer  and  sur- 
render the  custody  of  his  infant  child  to  an- 
other are  void  as  against  public  policy;  and 
G!)  that,  assuming,  for  the  purposes  of  this 
case,  contracts  of  this  kind,  when  fairly  and 
voluntarily  entered  into,  are  binding  be- 
tween the  parties,  the  facts  and  circum- 
stances surrounding  the  execution  of  the 
contract  In  question  render  it  Invalid. 

[1]  There  are  some  authorities  ffhich  hold 
that  a  contract  made  by  a  parent  Jn  which 
he  surrenders  the  care,  control,  and  custody 
of  minor  child  to  another  la  void  as 
against  public  policy.  The  great  weight  of 
authority,  however,  sustains  the  position  of 
appellants  that  a  parent  may  by  contract  le- 
gally transfer  and  surrender  his  infant  child 
into  the  custody  of  another  where  tiie  Inter- 
est of  the  (Alld  is  not  prejudiced  by  the 
transaction,  and  in  all  controversies  arising 
respectlug  the  custody  of  the  child  after 
such  transfer  and  surrender  have  been  made, 
the  paramount  consideration — the  question 
of  controlling  importance — is  the  interest, 
welfare,  and  happiness  of  the  child.  In  oth- 
er words,  while  contracts  of  this  klAd,  fairly 
and  voluntarily  entered  into,  are  valid  as 
between  the  parties,  they  will  not  be  enforc- 
ed to  the  detriment  of  the  child.  The  earli- 
est case  on  thta  question  to  which  our  at- 
tention has  been  called  Is  Matter  of  Mc- 
Dowle,  8  Johns.  (N.  T.)  328.  In  that  case 
an  indenture  of  apprenticeship  was  executed 
by  the  parent,  but  not  in  compliance  with 
the  statute.  The  parent,  claiming  that  the 
indenture  was  therefore  void,  sued  out  a 
writ  of  habeas  corpus  to  regain  the  custody 
of  the  infant  The  court  said:  "There  is 
nothing  before  the  court  to  show  any  im- 
proper treatment  of  the  Infant,  nor  that  the 
party  to  whom  the  father  intended  to  bind 


him  has  not  hitherto  faithfully  performed 
the  stipulations  of  the  indenture.  This  is 
not  a  case  then  in  which  the  fiither  has  any 
equity,  or  any  right  to  complain.  He  may 
be  bound  still  by  the  covenants  In  the  in- 
denture, tbou^  the  infant  is  not." 

In  the  case  of  Curtis  v.  Curtis.  6  Gray 
(Mass.)  537,  the  court  said:  "We  are  reliev- 
ed from  the  necessity  of  going  into  the  ques- 
tion, how  far  the  in<^enture  is  valid  and 
binding  upon  the  minor  under  the  laws  of 
Connecticut  The  only  question  la,  how  far 
It  affects  the  mother's  rights.  And  the  court 
are  all  of  the  opinion  that,  so  tar  as  the 
rights  of  the  mother  are  concerned,  she  has 
relinquished  them  by  this  instrument,  which 
operates  either  as  a  contract  or  an  estoppel 
—and  It  is  immaterial  whicli—to  prevent  her 
from  now  setting  up  her  rit^ts.  If  the  child 
should  object,  we  should  be  obliged  to  re- 
gard the  provisions  of  the  indenture  with 
greater  care,  and  ascertain  its  legal  force 
and  effect  In  Connecticut,  where  it  was 
made,  and  in  which  state  apparently  the 
parties  had  their  domicile." 

In  the  case  of  Legate  v.  Legate,  87  Tex. 
248.  28  S.  W.  281,  the  court,  in  the  course  of 
a  well-consldered  opinion,  says:  "The  right 
of  the  parent  or  the  state  to  surround  the 
child  with  proper  influences  is  of  a  govern- 
mental nature;  while  the  right  of  the  child 
to  be  surrounded  by  such  influences  as  will 
best  promote  its  lAyslcal,  mental,  and  mora] 
development  is  an  Inherent  right,  of  which, 
leftcn  once  aoguirea,  it  cannot  be  lawfully 
deprived.  OrdlnarUy  ttie  law  presumes  that 
the  best  interest  of  the  dilld  will  be  sub- 
served by  allowing  it  to  remain  In  the  cus- 
tody of  the  parents,  no  matter  bow  poor  and 
humble  they  may  be.  though  wealtb  and 
worldly  advancement  may  be  offered  In  the 
home  of  another.  Where,  however,  a  parent, 
by  writing  or  otherwise,  has  voluntarily 
transferred  and  dellvwed  Ms  minor  child  Into 
the  custody  and  under  the  contnd  ot  aootlier, 
as  In  the  case  at  bar,  and  then  seeks  to  re- 
cover possession  of  the  child  by  writ  of  ha- 
beas corpus,  sudi  parent  Is  invoking  the  ex- 
ercise of  the  equitable  discretion  of  the 
court  to  disrupt  private  domestic  rdatioDs 
which  he  has  voluntarily  brought  abont  and 
the  court  wUI  not  grant  the  relief,  unless  up- 
on a  hearing  of  all  the  facts  It  is  of  the 
opinion  that  the  beet  Interests  of  the  child 
would  be  promoted  thereby.  It  is  sometimes 
said  that  such  a  voluntary  transfer  Is  'void,' 
or  that  It  is  'contrary  to  public  policy* ;  but 
the  cases  using  such  language  show  that  It 
Is  not  used  In  an  absolute  sense,  but  In  the 
sense  that  such  transfer  Is  no  impediment  to 
the  action  of  the  court  In  determining  what 
Is  best  for  the  Interest  of  the  child.  The 
law  does  not  prohibit  such  a  transfer,  but, 
on  the  contrary,  allows  the  child  to  reap  the 
benefit  thereof  when  it  is  to  its  interest  so 
I  to  da" 
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To  the  same  effect  are  the  following  cases: 
nobenadel  t.  Steele.  237  III.  229.  86  N.  E. 
TID;  Dumaln  et  ux.  t.  Qwynne,  10  Allen 
(Mass.)  270:  Bonnete  t.  Bonnett,  61  Iowa, 
190. 16  N.  W.  ei>  47  Am.  Sep.  810;  Carpen- 
ter T.  Carpenter,  119  Mich.  107,  77  N.  W. 
TOR:  HlUer  t.  Miller.  123  Iowa.  169,  98  N. 
W.  631 ;  Anderson  t.  Toung,  54  S.  C.  888,  S2 
S.  E.  448,  44  L.  R.  A.  277;  Lamar  T.  Har- 
ris, 117  Ga.  093,  44  S.  E.  866;  Carter  v. 
Brptt,  116  Oa.  114,  42  R.  E.  848;  Fletcher 
T.  Hlcfcman,  SO  W.  Va.  244.  40  S.  E.  371,  66 
UtL  A.  896,  88  Am.  8t  Rep.  862;  Claife  t. 
Bayer.  32  Ohio  St.  299,  80  Am.  Rep.  683. 

Moreover,  we  have  a  statute  which  rec- 
ognizes the  validity  of  contracts  of  this 
character.  Comp.  Laws  1907,  I  720x27  pro- 
Tldea:  "No  parent  or  guardian  or  other  per- 
ron who,  by  instmment  in  wrltii^r,  surren- 
ders or  has  surrendered  heretofore,  the  cos- 
tody  of  a  child  to  any  children's  aid  society 
or  institution,  shall  thereafter,  contrary  to 
the  terms  of  such  Instruments,  be  entitled 
to  the  custody  or  control  or  authority  over, 
or  any  right  to  Interfere  with,  any  such 
child,  and  these  same  conditions  shall  pre- 
vail where  the  child  Is  or  has  been  deliver- 
ed to  the  children's  aid  society  or  institu- 
tion by  the  action  of  any  proiwr  court"  The 
second  paragraph,  or  subdivision,  of  sec- 
tion 720x23  of  the  same  act,  is  as  follows: 
"'Institutions'  shall  mean  any  building,  or 
buildings,  public  or  private,  under  the  con- 
trol of  a  competent  board  of  managers,  and 
used  as  a  home  or  place  of  detention,  cor- 
rection, or  punishment  for  delinquent  or  de- 
pendent children." 

The  trial  court  found,  and  the  finding  Is 
supported  by  the  evidence,  that:  "Said  Cbll- 
drai's  Home  Society  •  •  •  was  a  corpo- 
ration duly  organized  under  the  laws  of  the 
state  of  California,  for  the  purpose  of  tak- 
ing poasesslon  of  and  finding  homes  for 
abandoned  children,  and  was  an  Institution 
holding  and  possessing  private  buildings  at 
various  places  in  California  under  the  con- 
trol of  a  competent  board  of  managers,  used 
as  a  home  or  place  <tf  detention,  correction, 
or  punishment  for  delindurat  or  dependent 
diilditai." 

Under  tbe  tbreg(dDg  provisions  of  the  stat- 
ute a  parent  may,  in  thla  state,  in  pursuance 
of  an  Instrument  in  writing  such  as  the  one 
under  consideration,  duly  executed  by  him, 
surrender  and  forfeit  his  right  to  the  custody 
of  bis  infant  child. 

[2]  There  being  no  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  law  of  the 
state  of  Oallfomia  relating  to  titte  forfeiture 
of  the  custody  of  minor  children  is  the  same 
as  the  law  of  this  state.  Oak  Leather  Co.  v. 
Union  Bank.  9  Utah,  87,  33  Pac.  246;  Dignan 
et  aL  V.  Nelson  et  al.,  26  Utah,  186,  72  Pac. 
936.  It  therefore  necessarily  follows  that  mn* 
tracts  of  this  kind,  fairly  and  voluntarily  en- 
tered Into,  being  binding  in  thla  state,  are 
Itrciomed  tu  be  valid  when  executed  In  the 


state  of  California.  Counsel  for  respondent, 
however,  vigorously  contend  that,  under  the 
peculiar  facts  of  this  case,  the  presumption 
that  the  law  of  California  with  respect  to 
**the  forfeiture  of  the  right  of  custody  and 
control  of  minor  children"  Is  the  same  as  the 
laws  of  tibe  state  of  Utah,  cannot  be  in- 
dulged In.  Appellants,  "for  the  purpose  of 
showing  the  state  of  the  law  In  *  *  * 
Colifomla  in  regard  to  instruments,"  such  as 
the  one  under  consideration.  Introduced  in 
evidence  a  portion  of  the  decision  in  the  case 
of  Campbell  v.  W^-lght,  130  Cal.  380,  62  Pac. 
613,  which  Is  as  follows:  "By  the  former 
section  the  power  of  the  court  to  appoint 
guardians  Is  limited  to  the  case  of  'minors 
who  have  no  guardian  legally  appointed  by 
will  or  deed,'  and  the  same  limitation  is  pre- 
scribed by  section  248  of  the  Civil  Ood^  and 
section  241  tbaein  cited.  In  the  latter  sec- 
tion tbe  powOT  of  the  parent  to  dispose  of 
tbe  .custody  of  the  child  by  will  or  deed  is 
expressly  recognized,  and  this  must  t>e  taken 
as  a  recognition  of  the  general  right  of  the 
parent  to  dispose  of  the  custody  of  tbe  chUd, 
of  which  It  is  but  a  special  example;  for  it 
would  be  unreasonable  to  sui^ose  that  the 
Legislature  intended  to  limit  or  restrict  a 
right  universally  recognized  in  our  own  and 
In  all  systems  of  law  to  the  single  case  pro- 
vided for,  which  must  therefore  be  regarded 
simply  as  an  ^pUcati<m  of  tbe  Tecognlsed 
principle." 

It  is  insisted  that,  appellants  having  intro- 
duced evidence  to  show  that  the  state  of  the 
law  In  California  is  the  same  as  the  law  of 
this  state,  it  must  be  presumed  that  they  In- 
troduced all  of  tbe  law  of  that  state  relatlug 
to  this  particular  subject.  The  portion  of 
tbe  decision  in  the  case  of  Campbell  r. 
Wright,  supra,  introduced  In  evidence,  does 
not  purport  to  contain  either  In  detail  or  in 
substance  the  statute  of  California  on  this 
matter.  Certain  sections  of  the  statute  are 
referred  to  in  the  opinion  and  In  a  measure 
construed;  but,  as  stated,  no  part  of  the 
statute  Is  incorporated  therein.  The  portion 
of  the  decision  referred  to,  no  doubt,  was 
put  in  evidence  for  the  purpose  of  showing 
the  "state  of  the  law  of  California"  on  the 
question  here  in  controversy  as  construed  by 
the  Supreme  Court  of  that  state,  and  the  de- 
cision seems  to  recognize  the  validity  of  con- 
tracts of  the  character  of  the  one  under  con- 
sideration. 

[3]  Mrs.  Hansen  seeks  to  avoid  the  con* 
tract  on  tbe  grounds:  First,  that  she  ex- 
ecuted it  under  Irresistible  pressure  of  cir- 
cumstances, and  that  her  mind  at  the  time 
she  signed  tbe  document  was,  and  for  sev- 
eral weeks  prior  thereto  had  been,  as  found 
by  the  court,  "excited  and  disordered";  and, 
second,  that  when  she  executed  the  relin- 
quishment and  delivered  the  child  to  the 
Childrra's  Home  Society  of  California,  she 
understood  and  believed  that  she  was  plac- 
ing it  In  that  institution  temporarily,  "for 
a  little  while"  only,  and  that  she  intended 
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after  the  cliiM  had  remained  there  "for  a 
few  weeks"  ta  return  for  It,  take  it  to  the 
home  of  her  parents  where  she  and  her  hus- 
band were  lodging  and  boarding,  and  have 
her  hosband  adopt  IL  There  Is  absolutely 
no  evidence  whatever  tending  to  show  that 
Mrs.  Hansen's  mind  was  either  "excited"  or 
"disordered"  at  or  Immediately  prior  to  the 
time  she  executed  the  relinquishment  The 
only  Inference  of  which  the  evidence  Is  sus- 
ceptible Is  tliat  she  was  in  good  health  and 
In  possession  of  her  faculties  when  she  sign- 
ed the  docnmrat;  and  the  evidence  Is  all  but 
conclusive  that  she  knew  and  understood  the 
terms  of  tlie  relinquishment  and  Intended 
when  she  signed  It  to  transfer  and  permanent- 
ly surrender  the  right  to  the  care  and  -control 
and  custody  of  the  child  to  the  Children's 
Home  Society  of  California.  In  her  letter  to 
M.  J.  White  (excerpts  from  which  appear  in 
the  foregoing  statement  of  facts),  written 
four  days  before  she  executed  the  relinquish- 
ment, she  expressed  a  desire  to  liave  some 
one  adopt  the  child  "to  give  him  a  name  and 
a  father."  Eight  days  after  she  executed  the 
relinquishment,  slie  again  wrote  to  Mr. 
White,  and,  among  other  things,  said:  "I 
told  Mrs.  Levens  I  liad  a  home  for  good  for 
the  baby.  *  *  *  I  think  I  have  done 
what  Is  right  by  the  baby  by  adopting  him 
out  as  I  am  sure  he  will  hare  a  name  and 
a  home."  In  another  letter  that  she  wrote 
to  Mr.  White  September  20,  1911,  more  than 
four  months  after  she  executed  the  relin- 
quishment, she  said,  referring  to  the  child, 
"You  took  him  to  adopt."  M.  J.  White  tes- 
tlQed  that,  before  Mrs.  Hansen  executed  the 
relinquishment,  he  explained  the  terms  of 
the  document  to  her.  On  this  point  he  testi- 
fied, In  part,  as  follows:  "On  September  12, 
1910,  she  called  at  my  office.  •  •  •  She 
said  •  •  *  she  wanted  to  place  the  child 
for  adoption.  I  bad  a  long  talk  with  ;her, 
calling  to  her  mind  and  trying  to  lmpr«e  on 
her  the  seriousness  and  Importance  of  giving 
away  her  child.  *  *  *  I  handed  it  (the 
relinquishment)  to  her  to  read,  and  she  held 
it  in  her  hand.  I  discussed  the  provisions  of 
It  with  her,  and  the  importance  of  the  step 
aheivas  taking.  It  is  onr  purpose  to  prevent 
a  parent  from  giving  away  a  child  if  there 
is  any  way  which  It  can  be  kept  by  the  par- 
ents, and  for  that  reason  I  dwelt  particular- 
ly upon  the  act  she  was  about  to  do." 

The  evidence  of  Mr.  White  on  this  point 
la  corrolwrated  by  the  testimony  of  the  sub- 
scribing witnesses  to  the  relinquishment, 
both  of  whom  were  present  and  beard  what 
was  said  on  Uiat  occasion  by  White  and  Mrs. 
Hansen.  While  some  parts  of  Mrs.  Han- 
sen's testimony  Is  to  the  effect  that  she  was 
ignorant  of  the  terms  and  conditions  con- 
tained In  the  relinquishment  when  she  sign- 
ed it,  yet  the  statements  made  by  her  in  her 
correspondence  with  Mr.  Wliite,  above  refer- 
red to,  we  think,  Is  all  but  conclusive  that 
she  did  know  and  understand  the  twms  and 
condltiona  of  the  instrumrait.   The  findings 


of  fact  made  by  the  court  that  Mra.  Hansen 
signed  the  rellnqnlstament  "while  acting  un- 
der sudden  Impulse  and  without  knowing  the 
full  contents  of  said  instrument  or  its  pnr* 
port  and  effect,"  and  that  she  signed  U  nn* 
der  an  "Irresistible  pressure  of  ^rcumatanfr 
es,"  are  not  supported  by  the  evidence. 

[4]  We  now  come  to  the  question  of  whetti- 
er,  under  all  of  the  facts  and  drcnmstances 
as  disclosed  by  the  record,  the  social  and  in- 
tellectual training,  as  well  aa  the  fntnre 
happing  of  the  child,  would  t>e  better  pro- 
moted by  restoring  It  to  the  custody  of  Mrs. 
Hansen  than  by  leaving  it  In  the  care,  con- 
trol and  custody  of  appellants.  As  we  liaTft 
pointed  out,  the  weight  of  authority,  wlilch 
of  course  includes  the  better  reasoned  cases^ 
holds  that,  where  a  parent  In  writing  T<dun- 
tarlly  rellnquiahes  and  surrenders  the  cus- 
tody of  his  Intent  dilld  to  the  custody  of 
another,  he  cannot  recover  the  custody  of  the 
child  in  his  own  right ;  and,  where  the  par- 
ent In  such  case  comes  tKfore  ttie  court  seek- 
Ing  to  recover  the  custody  of  the  child  the 
burden  is  on  blm  to  show,  not  on  his  own 
behalf,  but  on  behalf  of  the  child,  that  it  la 
not  receiving  the  proper  care,  or  that  Its 
physical,  moral,  and  Intellectual  training  la 
not  what  It  should  be.  The  right,  there- 
fore, of  a  parent  in  such  case  to  the  custody 
of  Uie  child,  does  not  depend  altogether  on 
the  question  of  whether  be  Is  a  suitable  per< 
son  to  have  the  care  «Dd  custody  of  the 
child  as  counsel  for  respondent  seem  to  con- 
tend. Tested  by  the  foregoing  mie,  which 
we  think  is  a  wholesome  one,  do  the  fiicts  In 
the  case  support  tlie  decree  of  the  conrt? 
We  think  not  The  court  found,  and  the 
finding  Is  supported  by  the  evidence,  that 
pellants,  ever  since  the  child  was  ^ven  lnt» 
their  custody,  have  "kept  maintained,  nurs- 
ed, and  supported  him  with  the  ntmost  car^ 
and  tenderness  and  liave  formed  a  deep  atr 
tachment  and  affection  for  him  and  are  de- 
sirous of  continuing  to  support  and  educate 
him,  •  •  •  and  are  amply  able  to  main- 
tain,  educate,  and  support  said  clktld.  and 
are  in  all  respects  fit  and  suitable  persons 
to  adopt  him  and  to  have  hia  custody  and 
control."  We  do  not  wish  to  be  nnderstood 
as  holding,  or  even  Intimating,  tliat  tbfr 
Hansens  are  unsuitable  persons  to  have  tli% 
care  and  custody  of  the  child  in  Question, 
What  we  do  hold  Is  tha^  Mrs.  Hansen  haT- 
ing  voluntarily  rellnquistud  and  sorrendwed 
her  right  to  the  care  and  custody  of  the 
child,  the  burden  is  on  her  to  show  that  the 
parties  who  acquired  the  custody  of  tbe 
child  by  virtue  and  In  pursuance  of  the  re* 
linqnlshment  liave  in  some  way  been  dei^ 
Uct  in  their  duty  to  the  child,  and  that  It 
would  tte  better  for  the  best  interests  of  tlie 
child  to  take  it  out  of  their  custody  and 
turn  it  to  her.  TbSa  she  has  whtdly  tailed 
to  do. 

We  have  examined  Uie  record  In  this  case 
with  more  than  ordinary  care  and  are  of' 
the  opinion  that  the  only  reasonable  InftX"- 
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ence  which  can  be  drawn  from  the  evidence 
—in  fact,  the  only  Inference  permissible — is 
that  the  biterest  and  welfare  of  the  idilld 
would  be  best  promoted  by  leaving  it  In  the 
care  And  custody  of  appellants. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  modify  the  findings  here- 
tofore made  and  filed  in  the  cause,  vacate 
the  decree,  and  to  make  findings  and  enter 
a  decree  In  accordance  with  the  views  here- 
in expressed.  Appellants  to  recover  costs. 

~FRICK,  a  J.  I  concur.  The  case  belongs 
to  that  class  which  Involves  questions  that 
cannot  be  too  carefully  considered  the 
courts,  and  which,  because  of  its  character, 
should  be  determined  in  accordance  with  the 
facts  and  drcomstances  surrounding  the  In- 
dividuals whose  rights  and  Interests  are  af- 
fected, and,  when  the  Interests  are  fully  and 
fairly  considered,  those  which  affect  the  wel- 
fare ot  the  lAlId  should  ordinarily  control  in 
the  final  determination  of  the  actbm.  Jfc 
hard  and  fast  rule  can  therefore  be  laid 
down  whlcb  shall  control  all  cases.  I  am 
convinced  that  the  mother  of  the  child  In 
gnestion  here  intentionally  and  without  ade- 
quate cause  surrendered  It  to  tl^e  custody 
and  care  of  others,  and,  further,  that  she  did 
80  to  further  her  own  personal  ends  and 
alms  in  life.  A  careful  reading  of  the  record 
prevents  me  from  arriving  at  any  other  con- 
closlon.  I  say  this  without  any  feeling 
against  the  mother.  While  I  am  in  sympathy 
with  her  motherly  instincts  which  prompt  her 
to  regain  custody  and  control  of  her  child,  I 
nevertheless  cannot  overlook  the  best  inter- 
ests and  rights  of  the  child  and  of  those  who 
have  freely,  rolnntarlly,  and  in  the  most  gen- 
erous manner  provided  and  cared  for  its 
wanto  and  welfftre.  The  affections  of  the 
child  have  now  become  entwined  in  those  of 
Its  foster  parents.  To  now  permit  the  mother 
to  take  the  cdiild  cAnld  only  result  In  opening 
up  wounds  that  better  remain  closed.  It 
must  also  result  In  disturbing  the  peace  of 
mind  of  the  foster  parents,  and,  in  view  of 
the  past  disposition  of  the  mother's  present 
husband,  subject  the  child  to  new  and  untried 
influences  that  I  am  not  at  all  convinced  are 
as  certainly  beneficial  to  Its  best  interests 
and  welfare  as  are  those  which  surround  It 
now,  and  which,  so  far  as  can  be  ascertained 
from  the  record,  will,  through  all  the  years 
of  the  child's  minority  at  least,  continue  to 
surround  it.  Suppose  the  mother  should 
again  meet  with  misfortune  such  as  In  her 
Judgment  would  be  sufficient  to  Justify  her 
to  abandon  the  child,  would  she  not  again 
abandon  It  precisely  as  she  did  to  further 
her  own  welfare?  Under  such  circumstances, 
the  sympathy  that  we  naturally  entertain  for 
the  mother  should  not  be  permitted  to  sway 
our  Judgment  In  view  therefore  that  the 
mother  has  surrendered  her  natural  or  legal 
right  to  the  exclusive  custody  and  control  of 


the  child,  this  court  has  but  one  duty  to  per- 
form, and  that  Is  to  protect  the  best  interests 
and  welfare  of  the  child.  This,  in  my  Judg- 
ment, can  only  be  accomplished  by  rendering 
the  Judgmoit  outlined  by  my  Associate,  Mr. 
Justice  HCGABTT. 

STBAUP,  J.  I  dissent  I  think  the  find- 
ings of  the  lower  court:  (1)  That  the  plead- 
ed relinquishment  was  not  the  free  and  volun- 
tary act  of  the  mother ;  (2)  that  she  is  a  fit 
and  proper  person  to  have  the  custody  of 
the  child,  and  Is  able  to  maintain,  support, 
and  educate  It;  (3)  and  that  it  is  to  the  best 
interest  of  the  child  to  permit  the  mother  to 
have  the  custody  of  it — are  all  supported  by 
suffldoit  evidence.  And  it  being  clearly 
shown,  and  substantially  without  conflict, 
that  the  mother  is  In  all  respects  a  fit  and 
proper  person  to  have  the  custody  of  her 
child,  and  Is  able  to  care  for  it,  I  think  all 
doubts,  if  any,  with  respect  to  all  other  ques- 
tions Involved,  should  be  resolved  In  her 
favor. 


GIAUQITE  V.  SAI/r  LAKE  CITT  et  aL 
(Supreme  Court  of  Utah.   Dee.  30,  1912.) 

1.  Tbial  (I  S06*)— FutDiNGB  — GoKTomcm 
TO  Issues. 

Where,  in  an  action  to  enjoin  a  city  from 
cutting  sfaade  trees  on  a  lot'  surrounded  by  a 
picket  fence,  the  actual  location  of  the  south 
boundary  line  of  the  block  In  which  the  lot  was 
situated  was  In  issue,  a  flndiiit  that  the  south 
boundary  line  of  the  lot  was  marked  by  plain- 
tiff's picket  fence  did  not  conform  to  the  is* 
Bues. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dfg.  SS  985-938;  Dec.  Dig.  8  896.*] 

2.  BOUNDABIEB  (8  42*)— OOKTROt. 

While,  where  the  calls  in  a  deed  give  an 
initial  point  and  then  run  to  some  other  pohit, 
as  a  fence,  etc.,  stated  to  be  a  ^iven  number 
of  feet  distant  from  the  first  pomt,  the  calls 
for  distance  yield  to  tbe  monument,  a  finding 
merely  that  a  lot  five  by  ten  rods  is  bounded 
by  a  picket  fence  does  not  refer  to  the  fence 
as  a  monument,  and  hence  cannot  extend  the 
lot  beyond  the  five  by  ten  rods  called  for. 

[Ed.  Note. — For  oUier  cases,  sep  Boundaries, 
Cent  Dig.  I  208;  Dec;  Dig.  |  43.«] 

3.  Eminent  Douain  (f  274*)  —  Stsebis— 
Shade  Tbees. 

A  property  owner  is  entitled  to  enjoin  a 
city  from  cutting  shade  trees  from  a  part  of 
his  lot,  irrespecave  of  whether  bis  damage  be 
large  or  small. 

{Ed.  Note.— For  other  Eminent  Do- 

main, Cent  Dig.  H  733.  765-768;  Dec  Dig. 
274.*] 

4.  EuiNENT  Domain  (S  82*)— Stbeets.  . 

If  the  land  on  which  shade  trees  adjacent 
to  a  sidewalk  stood  was  owned  bj  tbe  abutting 
property  owner,  the  city  could  onqr  cut  the  ^eea 
by  condemning  the  land  upon  paying  a  just  com- 
pensation. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §8  215-219;  Dec  Dig.  8 
82.«] 

5.  APPKAI.  and  EBBOB  (8  1122*)— FiNDlNOS— 

Ddtt  to  Make. 

The  Supreme  Court  should  not  be  required 
to  make  findings  of  fact  upon  the  material  is- 
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sues,  dtber  affirmatively  or  Degadvely;  that 
belni  the  trial  court's  duty. 

{Bd.  Notej— For  other  cases,  see  Appeal 
a^Error»  Cent  IMg.  1  4420;  Dec.  Dig.  i 

i4«>eal  from  .  District  Court,  Salt  Lake 
County;  O.  W.  Morse,  Judge. 

Action  by  Arnold  6.  Qlauaue  against  Salt 
Lake  City  and  another.  From  a  Judgmeot 
for  plaintlir,  defendants  appeal.  Reversed 
and  rananded. 

H.  J.  Dlnlnny,  Aaron  Myers,  and  P.  J. 
Daly,  all  of  Salt  Lake  City,  for  aiH>eUaDt8. 
Young  &  Mf^Ie,  of  Salt  Lake  City,  for  re- 
spondent 

FRICK,  C.  J.  Respondent  brought  this  ac> 
tlon  to  enjoin  the  appellants  from  removing 
a  certain  fence  and  from  cutting  down  cer- 
tain shade  trees  which.  It  la  alleged,  are  on 
respondent's  property,  and  which  appellants 
will  remove  and  cut  down  unless  restrained. 
For  the  purposes  of  this  decision  we  shall 
not  refer  to  the  appellant  the  Jamra  Kennedy 
Construction  Company,  since  that  company 
claims  no  rights  as  against  respondent 

Bespondent,  la  his  complaint,  In  substance 
alleged  that  be  Is,  and  for  many  years  Immed- 
iately preceding  the  commeucement  of  the  ac- 
tion was,  the  owner  of  five  by  ten  rods  In  lot 
2,  bk}ck  29,  plat  A,  Salt  I^ke  City  survey; 
that  said  property  abuts  on  Sixth  South 
street,  and  the  south  boundary  line  thereof 
is  marked  by  a  substantial  picket  fence  which 
has  been  "In  Its  present  location  *  *  • 
for  more  than  thirty  years  last  past";  that 
about  1%  feet  north  of  said  fence  there  Is  a 
row  of  six  shade  trees  which  greatly  add  to 
the  value  of  said  property,  all  of  which  is 
used  for  residential  purposes;  that,  unless 
restrained,  appellant  will  remove  said  picket 
fence  and  cut  down  said  trees,  and  will  con- 
struct a  permanent  cement  sidewalk  along 
the  south  side  of  said  property  where  said 
fence  and  trees  now  stand ;  that,  by  removing 
said  f^ce  and  cutting  down  said  trees,  re- 
spondent will  sustain  irreparable  Injury  and 
damage;  that  appellant  claims  "some  right, 
title,  or  Interest  in  or  to  said  property  or 
some  part  thereof,"  which'claim.  It  Is  alleged. 
Is  "unlawful  and  void." 

Upon  the  foregoing  allegations,  respondent 
prayed  Judgment  that  appellant  be  required 
to  set  forth  the  nature  of  its  claim  and  that 
It  be  "enjoined  from  cutting  down  or  inter- 
fering with  said  trees  and  .said  fence,  •  •  * 
and  that  plaintiff  (respondent)  be  adjudged 
to  be  the  owner  of  said  premises,  and  that 
such  other  and  further  order  in  the  pra- 
ises as  is  Just  be  made."  Appellant,  in  an- 
swer to  the  complaint,  set  up  various  de- 
fenses. It  denied  respondent's  ownership  of 
the  property  described  in  the  complaint,  and 
denied  that  the  south  side  thereof  was  mark- 
ed by  a  picket  fence;  admitted  that  certain 
trees  were  standing  on  the  south  of  respond- 
ent's property,  but  denied  that  the  same  were 


on  his  pn^rty;  admitted  that  it  intended 
to  cut  down  the  trees  and  remove  the  fence 
mentioned  in  the  complaint,  and  that  It  in- 
tended to  construct  a  permanent  cement  ^de- 
walk  in  front  of  the  property  described  In 
the  complaint,  but  averred  that  the  trees  and 
fence  aforesaid  were  standing  in  the  street, 
and  that  no  part  of  said  sidewalk,  whm  laid 
as  contemplated,  would  overlap  or  be  laid  on 
the  property  described  In  the  complaint  A]>- 
pellant  further  averred  that  respimdent  had 
erected  said  fence  and  planted  said  trees  in 
said  Sixth  South  street,  and  that  he  had  tres- 
passed on  said  street  to  the  extent  of  6.47 
feet  on  the  east  line  of  his  property,  and  to 
the  extent  of  7.15  feet  on  the  west  line  there- 
of, and  that  said  strip  was  part  of  Sixth 
South  street,  and  that  the  title  thereof  was 
in  appellant  Appellant  further  denied  each 
and  every  other  allegation  contained  In  said 
complaint  Appellant  further  averred  in  its 
answer  that  Salt  Lake  City,  Including  said 
Sixth  South  street  was  located  and  platted 
on  the  public  lands  of  the  United  States ;  that 
said  street  was  platted  132  feet  wide,  which 
plat  was  made  long  before  a  patent  was  ob- 
tained for  the  land  on  which  the  same  was 
platted ;  that  In  June,  18T2,  a  patent  was  duly 
Issued  by  the  United  States  to  the  mayor  of 
Salt  Lake  City  for  the  lands  platted  as  afore- 
said. Including  said  Sixth  South  street,  which 
patent  was  issued  under  and  by  virtue  of  an 
act  of  Congress  entitled,  "An  act  for  the  re- 
lief of  the  Inhabitants  of  cities  and  towns  up- 
on the  public  lands,"  approved  March  2, 1867 
(Act  March  2,  1867,  c.  177, 14  Stat  541),  and 
that  respondent  and  his  predecessors  In  title 
obtained  title  to  the  premises  lu  question 
through  the  mayor  aforesaid,  subject  to  the 
provisions  of  the  act  aforesaid,  and  subject 
to  the  rights  of  appellant  as  the  same  aK>ear 
from  the  plat  made  as  aforesaid.  Appellant 
further  averred  that,  by  reason  of  what  was 
contained  In  said  act  ant^  the  acts  amenda- 
tory thereof,  respondent  was  estopped  from 
claiming  any  portion  of  said  Sixth  South 
street.  It  was  further  averred  that  respond- 
ent was  wrongfully  claiming  the  strip  of  land 
hereinbefore  referred  to,  and  that  the  same 
was  in  excess  of  his  Sve  by  ten  rods.  Appel- 
lant also  averred  that  the  action  was  barred 
by  virtue  of  certain  sections,  naming  them, 
of  the  Compiled  Laws  of  1876,  of  the  CiHapll- 
ed  Laws  of  1888,  of  the  Revised  Statutes  of 
1898,  and  of  the  Complied  Laws  of  1907. 

Upon  substantially  the  foregoing  aver- 
ments, appellant  prayed  Judgmrat  that  the 
title  to  the  strip  of  ground  to  which  reference 
has  been  made  as  being  within  Sixth  South 
street  be  adjudged  to  be  in  appelant  and 
that  respondent's  complaint  be  dismissed. 
Respondent  filed  a  reply  to  the  foregoing  an- 
swer in  which  he  set  up  facts  which  he  claim- 
ed constitute  an  estoppel,  and  also  i^eaded 
the  statute  of  limitations,  and  claimed  title 
to  the  strip  of  ground  aforesaid  tqr  adverse 
possession. 


•For  other  cam  b«o  same  topic  and  stctlon  NUMBER  in  D«g.  Die.  *  Am.  Dig.  Key-No.  Ssrlw  *  R^'r  Indesw 


Digitized  by 


Google 


L'tali) 


GIAUQUE  v.  SALT  LAKE  CITY 


431 


Upon  the  foregoing  Issues,  a  preliminary 
bearing  was  had  to  determine  whether  a  tem- 
porary Injonctlon  sbotild  issue  pending  the 
bearing  npon  the  merits.  Attet  the  prelimi- 
nary hearing,  the  district  coort  issoed  a  tem- 
porary injnnction  pending  the  action.  Some 
time  thereafter,  by  consent  of  the  parties, 
the  case  was  submitted  to  the  court  upon  the 
evidence  adduced  at  the  preliminary  bearing, 
and  the  court,  upon  such  evidence,  made 
findingB  of  fact;  the  material  portions  of 
which  are  as  follows:  "(2)  O^hat  plaintlfT 
la  the  owner  of  and  In  possession  of  the  fol- 
lowing real  property  located  In  Salt  Lake 
nty,  Utah :  Commencing  at  a  point  2%  rods 
west  of  the  southeast  comer  of  lot  2.  block 
29,  plat  A,  Salt  Lake  City  snrvey;  thence 
west  S  rods;  thence  north  10  rods;  thence 
eart  6  rods;  th«ice  south  10  rods  to  begin- 
ning. •  •  *  That  the  south  side  of 
said  property  where  said  property  adjoins 
said  Sixth  South  street  Is  marked  by  a  sub- 
stantial i^cfeet  fence,  and  said  fence  has  been 
in  its  inesent  location  and  has  marked  the 
mnth  boundary  of  said  property  for  more 
than  30  years  last  past,  and  located  on  the 
north  side  of  said  fence  on  said  land  owned 
by  plaintiff,  and  about  1%  feet  from  said 
fence,  Is  a  row  of  pillar  trees,  about  Biz  In 
number,  planted  and  used  for  shade  trees, 
and  valuable  to  plaintiff  and  to  said  premises 
and  to  said  residence  located  thweon.  (4) 
That  said  defendants  have  marked  said  trees 
to  be  cut  down,  and  are  Intending  to  cut 
them  down,  and  also  are  Intending  to  cut 
down  said  fence,  and  will  cnt  down  said  trees 
and  said  fence  at  once  unless  restrained  by  or- 
iec  of  court,  and  are  Intmdliv  to,  and  wlU, 
unless  restrain^  lay  a  cement  sidewalk 
across  the  south  five  or  six  feet  of  the  entire 
south  side  of  said  premises.  (S)  That  the  val- 
ue of  said  trees  or  the  damage  done  by  the 
destruction  of  said  fence  and  the  taking  of 
said  property  for  said  sidewalk,  In  case  it  is 
BD  taken,  cannot  he  estimated  or  determined, 
and  damages  will  not  compensate,  and  plain- 
tiff has  no  adequate  remedy  at  law.  (6)  The 
court  farther  finds  that  no  part  of  said  prop* 
erty  above  described  or  referred  to  is  a  part 
of  Uie  public  streets  of  Salt  Lake  City,  and 
that  defondants,  and  neither  of  than,  have 
any  rights  title,  or  Interest  therein,  or  to  any 
part  thereof.**  Upon  these  findings  the  court 
also  made  conclusions  ot  law  declaring  the  re- 
spondent to  Iw  the  owner  of  the  property  de- 
scribed  In  the  findings  aforesaid ;  that  appel- 
lant had  no  lnta%Bt  therein,  and  had  no  rl^t 
Uymber  upon  the  sam^  and  that  a  decree 
should  he  entered  enjoining  appellant  from 
altering  npon  said  property  and  from  remov- 
ing said  fence  and  ftom  catting  down  said 
trees,  and  from  fjat&rUxing  In  any  way  with 
said  Twemlses.  A  decree  enjoining  app^ant 
as  afbresald  was  accordingly  entered,  from 
which  this  appeal  is  iwosecnted. 

By  lefaxing  to  the  issoes  presented  by  the 
pleaffings  and  the  findings  as  the  same  an»ear 
Id  the  finresidng  statement;  It  Is  amnrent  that 


the  findings  do  not  respond  to  the  issues.  All 
that  the  court  In  effect  found  is  that  the  title 
to  the  fire  by  ten  rods  described  In  his  com- 
plaint Is  in  respondent;  that  the  south  side 
of  the  tract  is  marked  by  a  picket  fence 
which  has  been  there  for  more  than  30  years ; 
that  a  little  to  the  north  of  said  fence  are  cer- 
tain shade  trees  which,  with  said  fence,  ap- 
pellant threatens  and  intends  to  cut  down 
and  remove ;  and  that  no  part  of  the  property 
described  "is  a  part  of  the  public  streets  of 
Salt  Lake  City."  Appellant's  counsel  Insist 
that  the  court  erred  in  making  all  of  said 
findings,  and  that  tbey  are  not  supported  by 
the  evld«ice.  It  Is  further  urged  by  them 
that  the  conclusions  of  law  and  judgment  are 
not  supported  by  the  findings. 

[1]  The  difllculty  with  the  findings  Is  that 
they  respond  to  neither  the  Issues  nor  the 
evidence  adduced  at  the  hearing,  all  of  which 
is  preserved  In  a  bill  of  exceptions  filed  in 
this  court  In  appellant's  answer  the  source 
of  respondent's  title  was  fully  set  forth,  and 
it  was  there  averred  that  the  title  to  the 
property  in  question  was  obtained,  subject  to 
the  provisions  of  an  act  of  Congress.  In  the 
act  referred  to,  it  was  provided  as  follows: 
**That,  when  the  title  to  said  lands  shall  be 
held  by  the  corporate  authorities  of  any  town 
or  city,  all  lands  designated  for  put)lic  use 
by  such  corporate  authorities  as  streets, 
lanes,  avoiues,  alleys,  parks,  common  public 
grounds,  shall  vest  In,  and  be  held  by,  the 
corporate  authorities,  and  «hall  not  he  claim- 
ed adversely  by  any  person  or  persong  what- 
soever." (Italics  ours.)  Comp.  Laws  1876, 
p.  383.  The  title  to  all  the  public  streets  and 
grounds  is  therefore  in  Salt  Lake  City,  the 
appellant.  Nor  is  it  disputed  that  the  street 
In  question  was  to  fact  platted  before  the 
land  in  question  was  patented  to  the  mayor 
of  Salt  Lake  City  In  trust  and  for  the  use 
of  those  who  occupied  or  claimed  particular 
parts  of  the  platted  portions  of  said  city. 
The  act,  therefore,  by  its  terms  prohibited 
any  person  from  claiming  any  [)ortlon  of  any 
platted  street  by  reason  of  any  fact  or  con- 
dition that  arose  or  existed  prior  to  or  at  the 
time  the  patent  to  the  land  was  issued.  Any 
right,  therefore,  if  any  there  be,  to  any  por- 
tion of  any  street,  must  rest  upon  some  claim 
or  right  which  was  Initiated  after  the  patent 
was  issued  as  aforesaid.  Now,  under  the 
evidence  in  this  case.  It  seems  to  us  several 
matters  are  established  beyond  all  question. 
For  example,  the  evidence  Is  undisputed  that 
Hie  blodis  as  originally  surveyed  and  platted 
were  intended  to  be  660  feet  square,  and  that 
the  streets  were  to  be  1S2  feet  wlde^  meas- 
ured betwera  the  block  lines.  It  is  also  clear^ 
ly  shown  by  the  evidence  that  there  are  no 
field  notes  of  the  original  survey  and  plat  of 
Salt  Lake  Oltr;  that  subsequent  surveys 
were  made  by  authority  of  the  city  coon- 
dl,  which  very  fteqaoitlj'  disagreed  with 
fences  and  other  improvements  made  on  the 
surface  of  the  ground.  By  reason  of  that 
t&ct,  the  original  locations  of  both  street  and 
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lot  bonndaries  In  many  IndUhces  are  left  In 
doubt. 

In  the  case  at  bar  appellant  proved  that  In 
estabUsblng  the  boundaries  of  block  29,  In 
which  the  property  in  question  la  located, 
the  city  engloeer  attempted  to  do  so  partly 
from  monuments  which  were  taken  as  some 
of  the  monuments  of  the  original  survey,  and 
which  were  found  In  the  Intersections  of 
streets  some  distance  from  the  block  In  ques- 
tion, and  partly  from  the  fences  and  im- 
provements found  on  the  surface  of  the 
ground  in  said  block;  that  In  doing  so  it  was 
established  that  In  allotting  the  block  in 
question  Its  full  660  feet,  and  In  giving  re- 
spondent his  full  five  by  ten  rods  and  allow- 
ing 1?^  feet  for  Sixth  South  street,  respond- 
ent's fence  was  something  over  six  feet  in 
the  street  on  the  east,  and  something  over 
seven  feet  ther^n  on  the  west  line  of  his 
property,  and  that  the  strip  In  question  is 
In  excess  of  the  ten  rods  to  which  respond- 
ent is  entitled  under  the  calls  In  his  title 
papers.  While  respondent's  conusel  In  their 
brief  and  argument  dispute  appellant's  claims 
in  this  r^rd,  yet  appellant's  evidence,  as 
already  stated,  is  clearly  to  that  effect,  and 
is  not  met  by  any  positive  evidence  to  the 
contrary.  The  actual  location  of  the  south 
bonudaxy  line  of  the  block  In  question  was 
therefore  one  of  the  principal  issues  in  the 
case.  If  the  boundary  line  Is  at  the  point 
where  respondent's  fence  Is  standli^,  then 
there  can  be  no  question  concerning  respond- 
ent's right  to  an  Injunction.  If.  however, 
the  boundary  Hue  Is  where  it  ifl  claimed  to 
be  by  appellant,  namely,  about  seven  feet 
north  of  respondent's  fence,  then  respond- 
ent mnst  establish  his  right  to  the  strip  of 
ground  which  would  then  be  in  Sixth  South 
street  upon  other  grounds.  The  court  made 
no  findings  with  respect  to  where  the  south 
botmdary  line  of  block  29  is  In  fact  located. 
All  it  found  is  that  the  south  boundary  line 
of  respondent's  five  by  ten  rods  la  marked  by 
his  fence,  and,  In  view  of  this,  the  title  to 
said  five  by  ten  rods  Is  quieted  in  him.  Ap- 
pellant at  no  time  claimed  any  right,  title, 
or  Interest  in  the  five  by  ten  rods  deeded  to 
respondent.  It,  however,  claimed  that  his 
five  by  ten  rods  did  not  extend  southward 
to  the  fence  in  question,  but  that  he  claim- 
ed a  strip  of  ground  in  excess  of  ten  rods 
in  length.  At  the  bearing  we  think  appel- 
lant established  its  contention  in  that  re- 
gard. Respondent,  however,  disputes  appel- 
lant's contention.  The  court,  therefore,  should 
have  speclfleally  found  where  the  south 
boundary  line  of  block  29  Is  located,  and 
whether  such  boundary  Is  as  far  sonth  as  | 
respondent's  fence.  If  the  court  had  found 
the  south  boundary  line  of  said  block  to  be 
at  the  point  where  respondent's  south  fence 
is  located,  then  the  real  issue  between  the 
parties  would  have  been  settled  by  a  proper 
fiudlng.  The  court,  however,  did  not  so  find. 
Nor  did  it  find  that  respondent's  south  line 
Is  coter minus  with  the  south  boundary  of 
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block  29.  What  the  coort  found.  In  effect. 
Is  that  the  south  boundary  line  of  appellant's 
five  by  ten  rods  la  marked  by  a  picket  fence. 
This  finding,  as  appellant's  counsel  contend, 
is  not  supported  by  the  evidence.  In  this: 
That  the  undisputed  evidence  Is  to  tbe  ef- 
fect that  respondent's  ten  rods  do  not  ex- 
tend to  the  fence  line  by  over  six  feet  on 
the  east  line  and  by  over  seven  feet  on  the 
west  line  thereof.  According  to  this  evi- 
dence, respondent  therefore  has  a  strip  of 
ground  Ave  rods  long  by  about  seven  feet 
wide  In  excess  of  his  ten  rods,  the  whole  of 
which  appears  to  be  within  the  132  feet  oilff- 
inally  aUotted  to  Sixth  South  Street 

[2]  It  must  not  be  assumed  that  the  find- 
ing in  questlott  is  like  the  calls  in  a  deed 
which  give  the  Initial  point  and  then  go 
to  some  other  point,  such  as  a  post,  a  fence, 
or  a  tree,  which  is  stated  to  be  a  given  num- 
ber of  feet,  yards,  or  rods  distant  from  the 
Initial  point.  Vnder  such  circumstances,  tbe 
distance  must  yield  to  the  monument  called 
for.  In  tbe  finding  in  this  case,  however* 
It  Is  said  that  tbe  five  by  ten  rods  are  bound- 
ed by  a  picket  fence,  and  this  fence  is  not 
used  as  a  call  or  a  monument,  but  merely  aa 
indicating  that  respondent's  ten  rods  are  In- 
closed by  the  fence.  In  other  words,  the 
finding  does  not  and  cannot  extend  respond- 
eat'a  five  by  ten  rods  beyond  the  exact  num- 
ber of  rods  called  for,  as  might  be  done  if 
the  fence  were  treated  as  a  call  or  monu- 
ment In  view  of  the  evidence,  therefore^ 
there  Is  a  strip  of  ground  In  addition  to  the 
five  by  ten  rods  which  is  claimed  by  re- 
spondent As  we  said  before,  if  respondent 
is  entitled  to  this  strip,  it  must  be  for  rea- 
sons other  than  those  disclosed  by  the  find* 
Ings. 

From  anything  that  is  said  above,  we  do 
not  wish  to  be  understood  as  holding  that; 
as  a  matter  of  fact  the  original  south  bound- 
ary line  of  block  29  may  not  be  where  re- 
spondent's fence  line  is  located,  but  what 
we  hold  Is  that  the  court  has  not  so  found. 
It  may  also  be  that,  if  the  boundary  is  not 
so  tar  south  as  the  fence,  the  city  may  nev- 
ertheless  have  regarded  and  treated  said 
fence  as  marking  the  boundary  line  between 
respondent's  property  and  the  north  bound- 
ary of  Sixth  South  street  for  such  a  lenstb 
of  time  or  under  such  circumstances  as  will 
prevent  it  from  disputing  said  boundary  line 
at*  this  late  date.  As  the  findings  now  stand, 
however,  a  legal  conclusion  to  the  effect  Just 
stated  cannot  be  based  thereon.  It  may  also 
be  that.  If  it  be  found  that  the  original  or 
true  south  boundary  line  of  block  29  la  not 
as  far  sonth  as  respondent's  fence  now  is, 
he  nevertheless  may  be  entitled  to  the  strip 
of  ground  for  other  reasons,  as,  fbr  example^ 
under  his  pleas  of  adverse  posseealon  or 
estoppeL  But  whether  respond^t  may  be 
entitled  thereto  for  the  reasons  last  stated 
or  not  is  not  before  ua,  and  upon  that  phase 
of  tbe  case  we  ezpTen  no  oirtnlon.  All  that 
we  now  bold  !•  Omt,  as  tlie  finding  now 
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stand,  tbej  do  not  T^titad  to  the  Issues,  nor, 
for  the  reaaons  stated,  -do  they  Bapi>ort  the 
Judgment  entered  In  this  case.  Nor  Is  the 
finding  that.  In  case  said  fence  Is  removed 
and  said  trees  cut  down,  the  damages  re- 
sulting to  respondent's  property  cajinot  be 
estimated,  supported  by  any  evidence. 

[9]  True,  that  finding  may  not  be  very 
■taterlal,  since  If  the  strip  of  ground  in 
question  belongs  to  respondent  for  any  rea- 
MB  he  Is  entitled  to  hn  injunction  regard- 
less of  wtietber  his  damages  are  great  or 
gman. 

[4]  The  only  remedy  appellant  wonld  have 
Is  such  event  wonld  be  to  condemn  the  strip 
and  yielti  to  respondent  Just  compensation 
therefor.  We  therefore  mention  that  finding 
for  the  sole  reason  that  the  claim  may  not 
hereafter  be  made  that  we  deemed  It  a  prop- 
n  or  material  finding  or  one  necessary  to  an- 
tborlze  an  injunction,  or  as  preventing  ap- 
pelant from  proceeding  to  condemn  the  strip 
in  case  it  be  ft>and  that  the  same  belongs  to 
respondent,  and  It  Is  the  desire  of  appel< 
lint  to  condemn  It  for  the  purposes  set  forth 
in  Its  answer. 

In  oonclnalon  we  desire  to  state  that  in 
flew  that  this  case  was  finally  decided  upon 
the  evidence  adduced  at  the  preliminary 
bearing  for  a  temporary  Injunction,  and  that 
the  lasoes  were  apparently  not  fully  tried 
out,  and  because  of  the  very  incomplete  state 
of  tbe  findings  when  compared  with  the  is- 
sues presented  by  the  pleadings,  It  might  be 
unfair  to  both  parties  if  we  either  attempted 
to  make  flndhigB  or  -directed  what  they 
ibonld  be. 

[(]  Iforeover,  this  conrt  shonld  not  be 
caUed  npon  to  make  the  findings  of  tact. 
That  la  the  duty  of  the  trial  courts,  and 
they  should  see  to  it  that,  In  the  prepara- 
tion of  findings,  they  respond  to  the  issues, 
and  that  upcm  all  material  questions  either 
aOtrmatlTe  or,  in  case  there  la  no  evldakce, 
DccatiTe  findings  be  made. 

In  fiirtberance  of  Justice,  therefore,  and 
hi  falmeas  to  the  parties  and  to  the  trial 
court,  we  have  concluded  to  reverse  the  Jndg- 
iBcnt  and  to  ronand  the  cause  for  a  new 
triaL  Such  is  the  order.  Anpellaut  to  r6> 
eorer  costs  on  appeal 

HeCABTT  and  8TBATJP,  JJ.»  concur. 


OOLLBTT  et  aL  v.  MOBOAN. 
(Soprcme  Conrt  <tf  Wyoming.   Jan.  29,  1913.) 

On  petition  for  rehearing.  Oidniim  modi- 
fied, and  rdwarlnc  doiied. 
For  former  opinion,  see  128  Pac.  62a 

BEABD,  J.   The  defendant  in  error  has 
filed  a  petition  for  a  rehearing  in  this  case, 
la  itbSth  it  Is  urged  that  the  court  erxed 
12»P^-28 


In  reversing  the  Judgment  of  the  district 
court  in  toto,  and  that  the  effect  of  eur  de- 
cision Is  to  deprive  him  of  a  water  right 
Such  was  not  our  Intention ;  but  we  confess 
the  language  used  in  the  oi)inlon  is  subject 
to  that  construction. 

Counsel  for  plaintiffs  in  error  did  not  con- 
tend, either  In  his  brief  or  oral  argument, 
that  defendant  in  error  was  not  entitled  to 
an  appropriation  of  water,  but  that  the  board 
of  control  and  the  district  court  erred  In 
refusing  certificates  of  appropriation  of  water 
to  plaintiffs  in  error  for  their  respective  por- 
tions of  the  Nina  V.  White  tract  of  land,  and 
In  determining  that  defendant  in  error  was 
entitled  to  the  use  of  the  ditch  in  question. 
We  were  of  the  opinion  that  on  the  record 
presented  the  plaintiffs  in  error  were  entitled 
to  certificates  of  appropriation  for  sufficient 
water  to  irrigate  their  lands,  with  date  of 
priority  as  stated  iu  the  opinion,  and  that 
the  board  of  control  was  without  authority 
to  determine  the  ownership  or  rlj^t  to  the 
use  of  the  ditch  between  the  parties,  and 
that  on  those  questions — tbe  only  ones  urged 
in  this  court — the  board  erred,  and  the  dis- 
trict court  erred  In  affirming  the  decision 
of  the  board,  and  to  that  extent  the  Judgment 
should  be  reversed. 

The  writer  of  that  opinion,  and  of  this, 
Inadvertoitly  failed  to  clearly  state  the  con- 
clusions reached  by  tbe  court.  The  last 
paragraph  of  the  opinion  Is  withdrawn,  and 
the  following  substituted  therefor: 

The  Judgment  of  the  district  court  is  re- 
versed. In  so  far  as  It  attempts  to  determine 
the  ownership  or  right  to  the  use  of  the 
ditch  In  question,  and  In  so  far  as  it  denies 
to  plaintiffs  In  error  appropriations  of  water, 
and  the  cause  is  remanded  to  the  district 
court,  with  InstmctlouB  to  vacate  and  set 
aside  to  that  extent  the  Judgment  heretofore 
entered,  and  to  enter  Judgment  establishing 
the  respective  rlghte  of  Sylvester  Collett, 
T.  K.  Collett,  and  Fred  Boberte  to  the  nse 
of  sufficient  water  to  irrigate  their  respective 
parte  of  the  Nina  V.  White  tract  of  land, 
not  exceeding  one  cubic  foot  of  water  per 
second  of  time  for  70  acres.  Said  righto  to 
have  priority  as  of  date  July  18,  1888,  tbe 
date  of  the  filing  of  the  Nina  T.  White  claim 
therefor.  The  righto  of  the  parties  in  the 
ditch  In  question,  whether  as  owners  or 
otherwise,  being  a  question  which  the  board 
of  control  could  not  settle  in  this  proceeding, 
is  not  determined,  but  Is  left  to  be  settled 
by  the  agreement  of  the  parties,  or  In  a 
proper  proceeding  In  a  court  of  competent 
JurisdlctitHi.  Plaintiffs  In  error  will  recover 
their  coato  in  this  court 

The  opinion  being  thus  modified,  a  rehear- 
ing Is  denied. 

Former  osrinlon  modified,  and  rehearing 
denied. 

SCOTT,  C.  3^  and  POITEB,  J.,  concur. 
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CHAPMAN  T.  OARROTHBRS. 
(Supreme  Court  of  WtyomiDg.    Jan.  29,  1918.) 

1.  Patubnt  (S  6&*>~Bubi>ih  or  Fboof. 

Defendant,  in  an  action  upm  a  written 

contract  of  sale  by  which  defendant,  tbe  buyer, 
agreed  to  pay  plaintiff's  indebtednees  to  a  cer- 
tain creditor,  defendant  admitting  by  his  an- 
swer that  plaintiff  was  indebted  to  that  czedi- 
tor  and  alleging  payment,  has  tbe  burden  of 
proving  payment. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  f{  162-175,  196,  197,  199-201 ;  Dec 
Dig.  I  65.*1 

2.  Patmknt  (8  73*)— SuTFiciEHcr  Qv  Evi- 
dence. 

Bvidence  in  an  action  by  a  seller  of  goods 
for  a  breach  of  a  contract  by  the  buyer  to  pay 
and  discharge  certain  liabilities  of  the  plaintiff 
to  third  partly  defended  on  the  ground  of  pay- 
ment, held  Bomeient  to  mistain  a  Judgment  for 
plaintiff. 

[Ed.  Xot&r-For  other  eases,  see  Payment, 
Cent  Dig.  IS  220-226,  232-2E&:  D«a  Dig.  1 
73.*] 

Error  to  District  Court,  Big  Horn  County ; 
Carroll  H.  Parmelee,  Judge. 

Actl«L  by  T.  A.  Carrotbers  against  W.  J. 
Chapman.  Judgment  for  plaintiff,  and  de- 
foidant  brings  error.  Affirmed. 

B.  B.  West,  of  Basin,  and  H.  S.  Bldgely, 
ot  Cbeyenne,  for  plaintiff  in  error.  John  P. 
Amott,  of  Basin,  B.  E.  Lonabangh,  of  Slierl- 
dan,  and  Burke  ft  Bluer,  of  Glieyenue,  for 
defendant  in  error. 

BEABD,  J.    Tbe  defendant  lu  error,  T. 

A.  Carrotbers,  bronglit  this  action  against 
tbe  plaintiff  in  error.  W.  J.  -  Chapman,  in 
tile  district  court  of  Big  Horn  county  to 
recover  the  amount  alleged  to  be  due  on  a 
certain  wrlttm  contract.  A  Jury  was  waived, 
and  the  cause  tried  to  tbe  court.  Tbe  court 
found  In  favor  of  Carrotbera  in  tbe  sum 
ot  and  rendered  Judgment  against 
Chapman  for  that  amount  and  costs.  Chap- 
man brings  the  case  here  on  error. 

The  contract  sued  on  bears  date  September 
9/  1902,  uiA  recites  that  Carrotbers  bad  on 
that'  date  sold  and  d^vered  to  caiapman 
his  stodE  of  wines,  liquors,  and  cigars,  and 
tb6  saloon  fumishlngs  and  fixtures,  together 
with  the  good  wlU  of  flie  saloon  business 
ctmdncted  by  him  in  the  town  of  Cody ;  and 
as  a  part  of  the  consideration  of  such  sale. 
Chapman  assumed  and  agreed  to  pay  all 
of  the  debts  and  liabilities  of  Carre thera  to 

B.  O.  Enderly  and  Stein,  Blodc  ft  Co.  on 
account  of  aald  saloon  business,  amounting 
in  all  to  the  sum  of  $500,  more  or  less. 

The  petition  Is  separated  into  paragraphs 
whldi  are  numbered.  In  tbe  first  paragraph, 
the  sale  and  delivery  of  the  property  Is 
allied.  The  second  alleges  that,  at  tbe  date 
of  tbe  sale  and  prior  hereto,  Carrotbers 
was  Justly  Indebted  to  E.  C  Enderly  on  ac- 
count of  said  saloon  business  In  the  sum  of 
$523.29.  The  third  alleges  that  Chapman 
had  fiilled  and  refused  to  pay  any  part  of 
said  indebtedness  except  K£  paid  toCarroth- 


ers  April  27.  1905,  and  that  m  13ie  last  men- 
tioned date  Carrothers  was  compdled  to 
pay,  and  did  pay,  said  Enderly  said  indebt- 
edness; with  intoeat.  amounting  in  all  to 
the  sum  of  9629.25.  The  fourth  pleads  the 
contract  The  fifth  alleges  the  failure  of 
Chapman  to  pay  to  Carrothras  any  part 
of  said  sum  except  the  $62.  The  prayer 
is  for  Judgment  for  1667.36,  with  Interest 
from  April  27»  1906.  The  answer  admits 
tbe  allegationB  of  paragrai^  1.  2;  and  4 
of  the  petition,  denies  the  auctions  of 
the  third  paragraph,  and  alleges  "that  on 
or  about  AprU  26, 190S,  defendant  had  a  full 
and  complete  aettlenient  with  plaintiff  and 
fully  paid  him  all  of  the  consldwatlim  ot 
the  contract  sued  upon,  and  that  he  does 
not  owe  the  plaintiff  the  sum  of  906T.8S» 
or  any  sum  whatever."  and  denies  the  allegn- 
tlona  of  the  fifth  paragraph  of  the  petition. 
The  reply  denies  the  new  matta  pleaded 
in  the  answer.  The  only  ground  for  a  re- 
versal of  the  Judgment  urged  by  counsel 
for  plaintiff  In  error  is  that  the  finding  and 
Judgm«it  of  the  disteict  court  are  not  sup- 
ported by  the  evidence. 

[1]  It  b^ng  admitted  by  the  answer  that 
on  S^ttonber  9;  1902,  the  date  of  the  G<ni- 
tract  sued  on,  Canothen  was  Justly  Indebted 
to  said  Enderly  in  the  sum  of  $523Ji5, 
counsel  for  plaintiff  In  exjor  very  properly 
concede  that  the  bnrdeu  rested  upcm  the  de- 
fendant below  to  prove  settlenient  and  pay- 
ment, as  alleged  in  the  umwa. 

[2]  ^e  erldenoe  Is  very  nn satisfactory. 
The  defendant  below  testified.  In  substance, 
that  a  settlement  was  made  betwwi  him- 
self and  Carrothera  In  Mr.  Zaring's  law  ofltee 
(In  Basin,  the  conn^  seat  of  Big  Horn  coun- 
ty), and  that  he  si^ed  a  Check,  JeaTtaig  the 
amount  blank,  and  d^vered  it  to  his  at- 
torn^, Mr.  Walls;  that  th^  did  not  know 
the  amount,  and  for  that  reason  the  idiedk 
was  80  made ;  that  Walls  was  to  fill  In  the 
amount  and  pay  it  to  Carrothecs;  that  the 
check  was  paid  and  the  amount  was  $900 
or  $350;  that  It  had  been  mislaid,  and  that 
he  did  not  know  whether  it  was  indorsed 
by  Carrotbers  or  not;  that  the  check  was 
given  to  settle  his  contract  between  Car^ 
rothers  and  himself;  that  he  ^gned  the 
check  and  left  it  with  WaUs,  telling  him 
he  did  not  know  oactly  what  it  was,  bat 
about  $300;  that  he  signed  the  check  and 
Walls  filled  it  out:  that  at  the  time  of  the 
settlemoit  there  were  present,  In  Mr.  Zaring's 
office,  Mr.  Zaring,  Carrothera,  a  fellow  they 
called  "Frrachy,"  and  himself.  Mr.  Walls 
testified,  in  substance^  that  he  was  acting 
aa  attorns  for  Chapman  in  his  absence; 
that  Chapman  and  Carrotbers  arranged  be- 
tween themselves  that  one  Faxtaa.  was  to 
receire  certain  moneys  In  behalf  of  Carrottms 
from  him;  that  lat  the  time  they  did  not 
know  what  the  amount  would  be;  that 
Chapman  made  a  check  payable  to  his  (Walls) 
order,  leaving  the  amount  to  be  fflled  in 
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hy  bla;  that  he  ascertained  the  amount, 
wrote  it  in  the  check,  got  it  cashed  and  paid 
the  money  over  to  Fentoa  and  took  his 
receipt  therefor,  and  afterwards  delivered 
the  receipt  to  Chapman;  that  it  ran  in  his 
mind  that  the  amount  was  around  $111, 
but  he  would  not  undertake  to  testify  to 
the  exact  amount;  that  the  money  paid  by 
tilm  to  Fenton  was  in  full  settlement  of  all 
the  difficulties  between  Carrothers  and  Chap- 
man. The  receipt  was  not  produced  or  of- 
fered in  evidence,  and  Chapman  testified 
that  he  did  not  have  it,  as  he  supposed 
the  matter  was  settled,  and  he  never  paid 
any  attention  to  it  Mr.  Amott  testified 
that  in  the  early  part  of  190S  be  liad  for  col- 
lection an  acconnt  in  favor  of  B.  O.  Enderly 
and  agalm^t  T.  A.  Carrothers  for  $523.25 
for  cigars  and  liquors  sold  by  Enderly  to 
Oirrothers  for  the  saloon  purchased  hy 
Ctiapman ;  that  on  April  16,  1903,  be  took 
a  note  for  tliat  amount  in  favor  of  Enderly, 
signed  by  Carrothers  and  wife  and  secured  by 
mortgage,  and  sent  the  note  and  mortgage 
to  £kiderly.  Mr.  Zaring  testified  to  re- 
membering Carrothers  and  Chapman  being 
in  his  office  in  April,  1905,  and  it  was  his 
understanding  that  they  were  making  a 
settl^ent  of  some  differences,  and  he  under- 
stood a  settlement  was  made,  but  knew 
nothing  of  the  detaUa ;  that  be  then  had  for 
collection  the  note  mentioned  by  Mr.  Amott 
and  collected  the  amount,  including  Interest, 
$829.35,  from  Carrothers  the  next  day.  The 
note  was  put  in  evidence  and  Is  marked, 
-Paid  In  full  Apr.  27—05.  C.  A,  Zaring." 
Neither  Carrothers  nor  Fenton  testlQed  in 
the  case,  and  the  foregoing  is  substantially 
all  of  the  evidence  in  the  case.  Carrothers 
having  paid  that  amount,  he  was  entitled 
to  recover  the  same  from  Chapman,  with 
legal  Interest  from  the  date  of  payment, 
anless  Chapman  sustained  his  plea  of  settle- 
ment and  payment 

We  think  it  is  <dear  that  the  lurtles  did 
not  agree  upon  the  amount  to  be  paid; 
the  undisputed  evidence  being  that  they  did 
not  then  know  the  amount  There  is  no 
evidence  tending  to  prove  any  authority  of 
Fenton  to  make  any  agreement  for  Car- 
rothers with  Walls,  or  that  he  did  do  so 
hi  tbct  How  Walls  ascertained  the  amount 
he  inserted  in  the  check  does  not  appear. 
There  is  no  evidence  showing  it  to  have  been 
t>y  any  agreement  between  htm  and  Car- 
rothers or  any  one  else  having  authority  to 
do  sOk  There  is  also  a  substantial  conflict 
in  the  testimony  between  Chapman  and 
his  attorney  as  to  the  amtfunt  of  the  check ; 
neitber  of  them  states  the  amount  definite- 
ly; and  they  vary  widely  In  their  recollec- 
tions m  ImiHWBslons  on  tills  important  mat- 
ter in  the  case,  and  which  could  have  been 
learned  by  referrii^  to  the  books  of  the 
bank  (m  whldh  the  check  was  drawn  and 
where  it  was  paid ;  especially  is  tlils  the  case 
when  the  record  discloses  that  a  part  of 


the  evidence  was  taken  October  IS,  1909, 
at  wldch  Chapman  testified  the  check  had 
been  mislaid,  and  the  cause  was  then  con- 
tinued over  the  term  and  the  remaining 
evidence  taken  September  28, 1910. 

On  the  evidence  presented,  we  think  the 
district  court  was  correct  in  its  conclusion 
that  the  evidence  was  insufficient  to  sus- 
tain the  defense  of  settlement  and  payment 
pleaded  in  the  answer,  and  tliat  tlie  reord 
presents  no  error  entitling  the  itointlfl  in 
error  to  a  reversal  of  tlie  Jndgmoit 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 

SCOTT,  a  J.,  and  POTTEB,  concur. 


CALKINS  T.  BLAQKWELL  LUMBER  CO. 
(Supreme  Court  of  Idaho.   Dec.  17,  ISOZ.) 

(8i/nabuM       the  CoHrt.) 

1.  Tbzai.  (I  359*)— Vkbdiot— Spbcial  FinD< 

INOB— iHCOimSTXNOT  WITH  OEHKBAL  TSB- 
DICT. 

Under  the  provisioDS  of  section  4397,  Rev. 
Codes,  in  an  action  tor  the  recovery  of  mMiey 
only,  or  specific  real  property,  the  Jury  In  their 
d!screti(m  may  render  a  general  or  spiedal  ver>> 
diet,  and,  where  a  special  finding  of  tact  is  in- 
consiateDt  with  the  general  verdict,  the  special 
finding  controls  the  general  verdict,  and  judg- 
ment most  be  entered  in  accordance  with  the 
special  finding. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  il  857-860,  875,  STTTsTS;  Dec.  Dig.  | 
369.*] 

2.  NEQLiaKNCE  (8  134<»)  —  Aonons  —  Sufti- 
ciENOT  OF  Evidence. 

The  evidence  in  this  case  examined,  and 
held  that,  while  there  is  a  conflict  in  the  evi- 
dence, we  find  that  there  is  sufficient  evidence 
in  the  record  to  support  the  findings  of  the  jury 
and  the  Judgment  of  the  court. 

[Eld.  Note. — For  other  cases,  see  Negligence, 
C^t  Dig.  gf  267-270;  272,  273;  Dec.  D4g.l 

3.  Negligence  ({  134*)  —  Actions  —  Suffi- 
cibnct  of  evidekce. 

It  la  a  recognized  rule  of  law  In  this  state 
that  in  a  civil  suit  where  negligence  is  the  is- 
sue for  the  jury  to  determine,  it  is  sufficient  if 
the  evidence,  whether  direct  or  drcnmstautial, 
creates  a  preponderance  of  the  proof. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  II  267-270,  272,  278;  Dte.  Dig.  1 
134.*] 

4.  Negligence  (|  134*)— Acnoira— Suvn- 

ciENCT  OF  Evidence. 

Circumstantial  evidence  is  le^al  evidence, 
and  if  the  facts  are  shown  by  circumstantial 
evidence,  and  are  such  that  reasonable  men  may 
fairly  differ  npoD  the  question  whether  there 
was  negligence  or  not,  and  the  jury  concludes 
that  there  was  negligence,  the  vetdlct  of  the 
jury  should  not  be  set  aside  or  reversed. 

[Ed.  Note.— For  other  eases,  see  Negligence. 
Cent.  Dig.  H  267-270;  2^7278;  Dea  Dig.  | 
134.*] 

5.  Appeal  and  Ebbob  Q  1001*)— Bbtibw— 

Questions  of  Fact.  , 

In  an  action  to  recover  damages  resulting 
from  alleged  negligeuce.  If  the  facts  are  such 
that  more  than  one  r^sonable  conclusion  or 
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inference  can  be  drawn  from  the  circumstantial 
teets  in  evidence— one  that  negligence  has  been 
shown  and  the  other  tliat  negUgenoe  has  not 
been  shown — and  if  the  Jnry  decide  and  deter- 
mine that  negligence  has  been  shown,  the  ac- 
tion ot  the  jQr7  should  not  be  disturbed. 

[Ed.  Note/— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  3922r  892S-3(^;  Dec. 
Dig.  i  1001.*] 

Q.  Othkk  QUESnOMB  Imuatebzal. 

Other  qnestlons  immaterial  and  not  prej- 
udicial examined,  and  held  not  to  be  grounds 
for  reversaL 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; Robert  N.  Dunn,  Judge. 

Action  by  E.  W.  Calkins  against  th«  Black- 
well  Lumber  Company.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  new  tri- 
al, defendant  appeals.  Affirmed. 

John  F.  Gray*  of  Goenr  d'^ene,  and  CbM. 
Ifc  Heltman,  of  Spirit  Lake,  for  appellant 
McFarland  &  McFarland.  of  Ooenr  d'Aloie, 
and  Franldln  Pflrman,  of  Wallace,  for  re- 
spondent 

8TBWABT,  O.  J.  This  action  was  brought 
by  tbe  reapondent  for  tbe  purpose  of  recover- 
ing damages  alleged  to  have  been  snatalned 
by  tbe  respondent  and  ten  other  persona,  who 
assigned  their  claims  to  respondent  The 
damages  were  the  reeult  of  a  Are  which  con- 
sumed timber  upon  land  owned  the  re- 
spondent  and  his  aadgnors.  In  the  complaint 
It  iB  alleged  that  damages  resulted  by  reason 
of  the  negllgoice  of  the  appellant 

The  complaint,  after  alleging  ownership  of 
the  lands  of  respondent  and  tbe  other  inrtles 
Interested  and  damaged,  and  the  ownership 
and  control  ot  timber  lands  by  the  appellant 
alleges : 

(1)  That  tbe  said  defoidant  during  the 
period  from  June  1,  1910,  up  to  the  time  of 
plalntUTs  grlcTances  herein  complained  of, 
and  during  the  closed  season  of  1910,  wlll- 
fully,  unlawfully,  negligently,  and  careleesly 
failed  and  n^lected  to  provide  Its  said  porta- 
ble engines,  jammers,  and  lolling  locomotives 
with  good,  Bufflcient  or  proper  apark  arrest- 
ers, or  other  sufficient  or  proper  appliances 
to  prevent  the  escape  of  fire  therefrom. 

<2)  That  the  said  defendant  negligently 
and  carelessly  permitted  the  spark  arresters 
In  said  portable  engines.  Jammers,  and  1(%- 
glng  locomotives,  and  said  engines,  Jammers, 
and  locomotives,  to  operate  in  a  defective,  in- 
efficient, and  inaufflcient  manner,  and  will- 
fully, unlawfully,  negligently,  and  carelessly 
permitted  sparks  to  escape  from  said  port- 
able engines,  Jammers,  and  logging  locomo- 
tives, whereby  numerous  fires  were  started 
along  and  adjacent  to  said  railroad  of  de- 
fendant. 

(3>  That  during  the  said  period  the  defend- 
ant willfully,  unlawfully,  negligently,  and 
carelessly  set  ont  and  caused  to  be  set  out, 
fires  In  slashings  and*down  timber  on  its  said 
timber  lands  and  its  said  timber  holdings 
along  and  near  Its  said  railroad  for  the  pur- 


pose of  clearing  saM  lands,  and  the  lands 
on  which  it  owned  the  said  timber  or  brush 
and  other  inflammable  material,  without  first 
obtaining' permits  or  any  permit  In  writing 
or  print,  or  at  all,  from  the  fire  warden  of 
the  fire  district  then  duly  established  and  in 
which  said  lands  and  timber  were  situated, 
and  without  sufficient  or  any  help  present  to 
control  the  same,  and  without  guarding  or 
watching  the  same. 

(4)  That  during  said  period  the  defendant 
willfully,  unlawfully,  negligently,  and  care- 
lessly failed  and  neglected  to  keep  the  ground 
for  SO  feet  on  each  side  of  the  track  of  said 
losing  railroad  so  operated  by  defoidant  or 
such  portion  thereof  owned  or  controlled  by 
defendant,  tree  or  clear  from  combtutlble 
and  Inflammable  materials,  but  allowed  the 
said  right  of  way  to  be  and  remain  covered 
with  dry  grass,  sticks,  old  logs,  and  other 
Inflammable  materials,  and  negligently  and 
carelessly  permitted  said  materials  to  be  set 
on  fire  by  Its  said  locomotives.  Jammers,  and 
portable  engines,  and  to  continue  on  fire  and 
to  bum  without  making  sufilcient  or  any 
efforts  to  extinguish  such  fires  after  the  same 
were  started. 

Qf)  That  at  numerous  times  during  said 
period  the  defendant  willfully,  unlawfully, 
negligently,  and  carelesdy  suffered  and  per- 
mitted Ite  employes  to  leave  deposits  of  fire, 
live  coals,  and  ashes  along  said  railroad  and 
on  said  railroad's  right  of  way  and  in  tbe 
immediate  vldnlty  of  woodlands  adjoining 
said  railroad  and  right  of  way,  which  were 
liable  to  be  overran  by  flre^  and  whereby  nu- 
morons  fires  were  communicated  to  the  said 
woodlands. 

(8)  That  on  or  about  the  28tb  of  July  the 
defendant  willfully,  unlawfully,  negUgoitly, 
and  carelessly  suffered  and  permitted  said 
fires  to  escape  from  Its  right  of  way  and  Its 
lands  and  timber  and  to  spread  over  tbe 
plaintiff's  inemlses. 

Tbe  defendant  put  In  Issue  the  material  al- 
legatlcms  of  the  complaint,  and  allied  af- 
firmatively that  the  Injuries  sustained  by  the 
ap[>eUant  "were  brought  about  and  caused  by 
the  act  of  Qod.  to  wit,  by  an  exceedingly 
high  wind,  or  winds,  of  unprecedented  vio- 
lence and  velocity,  which  on  or  about  the  28th 
day  of  July,  1910,  and  for  days  before  and 
after  said  date  prevailed  in,  around,  and 
upon  and  across  all  of  said  lands  described 
and  set  forth  In  said  complaint  and  In  each 
and  every  of  said  11  causes  of  action,  which 
said  violent  wind,  or  winds,  could  not  be 
controlled  by  the  defendant  Its  servants,  and 
agents,  or  by  any  human  agency  or  agencies, 
and  over  which  defendant  and  Its  servants 
and  agents  had  absolutely  no  control,  and 
that  the  injury  to  or  destruction  of  Bald  pn^ 
erty  described  in  said  complaint,  If  Injured 
or  destroyed  at  all,  was  proximate  caused 
by  said  unprecedented  and  violent  wind  or 
winds,  and  that  tbe  injury  to,  or  destruction 
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of  Mid  property,  If  Injured  or  destroyed  at 
all,  would  not  bare  occnrred,  had  there  not 
been  snch  violent  and  unprecedented  wtnd 
or  winds,  and  that  the  Injury,  or  destruction 
complained  of,  If  caused  al^  aU.  was  caused  by 
the  act  of  Ood,  through  said  unprecedented 
wind  or  vlnds,  and  not  In  any  manner,  or 
at  all,  by  the  alleged  negUgence  of  the  de- 
fendant, its  serrants  or  agents."  A  Jury  was 
selected  to  try  the  case,  and  evidence  was 
Introduced  <m  behalf  of  plaintiff  and  defend- 
ant, and  the  Cause  was  submitted  to  the 
Jury,  The  Jury  were  directed  to  return  a 
general  verdict,  and  likewise  answer  certain 
interrogatories  submitted  to  them,  whldi  will 
be  hereafter  xeferred  to.  The  Jury  returned 
a  genoral  verdict  for  the  respondent  in  the 
som  of'  $ll,51«.e6,  and  spedflcally  answered 
the  Interrogatories  submitted. 

The  foUowing  are  the  special  Interrogato- 
ries and  the  answers : 

''Interrogator'  No.  1.  Were  the  donkey 
oiglnes  of  the  defendant  during  the  period 
from  June  1,  1910,  up  to  the  time  of  plain- 
ttrs  alleged  grterances,  equii^ied  with  good 
and  sufficient  spark  arresters?  A.  Yes.  •  •  • 

"Interrv^atory  No.  3.  Was  any  flre  kindled 
by  the  donkey  engines  which  extended  to 
tlw  lands  ot  the  plaintiff  and  his  assignors? 
A  No.   •   •  • 

"Interrogatory  No.  5.  Were  the  Jammers 
of  the  defendant  during  the  period  from  June 
1,  1910,  up  to  the  time  of  plaintiff's  alleged 
grierances,  equ^ped  with  good  and  sufficient 
qtark  arr^ers?   A.  No.    •   •  • 

"Interrogatory  No.  7.  Was  any  flre  kindled 
by  the  Jammers  which  extended  to  the  lands 
of  the  plaintiff  and  his  assignors?  A.  No. 
•  *  • 

"Interrogatory  No.  9.  Did  the  defendant 
Bet  out,  or  cause  to  be  set  out,  any  fires  In 
slashings  or  down  timber  on  its  timber  lands 
or  timber  holdings  near  Its  railroad  for  the 
purpose  of  clearing  said  lands,  or  the  lands 
on  which  it  owned  the  timber,  or  brush  or 
other  inflammable  material  at  any  time  subse- 
quent to  the  Ist  day  of  June,  1910?  A.  Tes. 

"Intwrogatory  No.  10.  If  so,  where,  and 
when?  A.  By  the  spark  -alleged  to  have 
been  set  out  on  camp  7  branch. 

"Interrogatory  No.  11.  Did  the  defendant 
burn  any  brush  or  other  inflammable  mate- 
rial or  set  out  or  cause  to  be  set  out  any 
fires  in  slashings  on  any  of  Its  lands  subse- 
quent to  the  1st  day  of  June,  1910,  and  up 
to  the  time  of  plaintiff's  alleged  grievances, 
without  first  obtaining  permits  In  writing  or 
print  ftom  the  fire  warden  of  the  flre  dis- 
trict then  established  in  which  the  lands  and 
timber  were  situated,  or  without  sufBdent  or 
any  help  jnesent  to  control  the  same,  or 
without  guarding  the  same?    A.  Yes. 

"Intmc^tory  No.  12.  If  so,  where,  and 
when?  A.  At  camp  S  in  July. 

"InterrofttoiT  No.  18.  Was  the  flre  set 
at  camp  S  to  protect  the  camp  and  backfire 
ptt  oat  by  the  defadant,  without  extending 


to  the  lands  of  the  plaintiff  or  any  of  bis 
assignors?   A.  No.   *    *  • 

"Interrogatory  No.  16.  Did  any  flre  set 
along  the  right  of  way  of  camp  5  branch  ex- 
tend to  the  lines  of  the  plaintiff  and  hds  as- 
signors?  A.  Yes. 

"Interrogatory  No.  16.  If  you  answer  the 
above  question,  'Yes*,  bow  did  the  flre  start, 
wihere,  and  whoi?  A.  By  burning  slaahdng 
at  camp  S  In  July. 

"Interrogatory  Na  17.  Waa  tbe  dtfoidant 
company  guilty  of  any  ne^igence  In  faUing 
to  put  forth  efforts  to  control  and  put  out 
fires  In  the  Yldniiy  of  ita  (veratltHiB?  A. 
Yes.   •   •  • 

*'Intem«at(»y  No.  22.  Were  the  lands  of 
the  idaintlff  burned  over  by  reason  of  any 
n^lgmce  of  the  defendant?  It  bo,  at  what 
did  it  eouBistf  A.  Yes;  by  not  suffldratly 
extlngniahlng  and  guarding  against  fires  men- 
tioned in  Nos.  10  and  16. 

"Interrogatory  No.  2&.  Did  the  defendant 
use  reasonable  and  ordinary  care  to  preratt 
any  fires  from  reaching  the  woodlands?  A. 
We  believe  not. 

"Interrogatory  No.  24.   Were  the  locomo- ' 
tive  engines  of  the  defendant  during  the  pe- 
riod from  June  1,  1910,  up  to  the  time  of 
plaintiff's  alleged  grievances,  equipped  wdth 

good  and  sufficient  spark  arresters?  A.  No. 
•   •  • 

"Interrogatory  No.  26.  Was  any  flre  kindled 
by  the  locomotive  engdnes  which  extended  to 
the  lands  of  the  plaintiff  and  his  assignors? 
A.  No." 

It  will  be  observed  from  the  answers  to  the 
special  interrogatories  tbe  Jury  found  for  the 
appellant  as  to  n^llgence  upon  the  questions 
submitted,  except  Interrogatories  Nos.  0,  10. 
13,  15,  and  16,  and  In  answer  to  sudi  l&tta 
(Interrogatories  the  Jury  found  negligence 
against  the  appellant  In  tlie  burning  ot  slash- 
ings at  camp  6  In  the  montti  of  July,  and 
setting  of  a  qmrk  on  f&mp  7  branch,  by  the 
special  verdict  for  the  defendant  and  appel- 
lent  upon  all  questions  except  these  embraced 
in  interrogatories  Nos.  9,  10,  13,  15,  and  16, 
which  are  found  in  favor  of  the  resptndent, 
and  upon  which  tbe  goieral  verdict  is  in  ac- 
cord. 

A  motion  for  a  new  trial  was  made  and 
overruled,  and  this  appeal  Is  from  the  Judg- 
meat  and  from  the  order  overruling  the  mo- 
tion for  a  new  trial. 

[1]  Tbe  first  contention  presented  In  this 
court  by  counsel  for  the  appellant  is  that  the 
special  verdict  controls  the  gaioral  verdict 
This  contention  la  correct  Section  4397,  Rev. 
Codes,  provides:  "In  an  action  for  the  re- 
covery of  money  only,  or  spedflc  real  proper- 
ty, the  jury  in  their  discretion  may  render  a 
general  or  special  veroict  •  •  •  Where 
a  special  finding  of  fact  is  IncouBlBtent  with 
the  general  verdict,  the  former  controls  tbe 
latter,  and  the  court  must  give  Judgment  ac- 
cordingly." The  rule  thus  announced  Is  ap> 
proved  and  followed  by  this  court  in  the  fbl- 
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lowing  cases:  Bradbury  t.  Idaho,  etc.,  L.  Ij. 
Co.,  2  Idaho,  239, 10  Pac.  620 ;  Gwin  v.  Gwln, 
5  Idaho,  271,  48  Pac.  295;  Menastaa  W.  m 
Co.  T.  SiK^ne,  etc,  By.  Co.,  19  Idaho.  686, 
115  Pac.  22. 

[2]  Tbe  next  question  presented,  and  the 
controlling  gaestfon  In  this  case.  Is:  Does  the 
evidence  su^wrt  the  verdict  of  the  Jury? 
The  evidence  Is  verj'  voluminous.  It  covers 
1,700  pages  of  typewritten  matter.  It  la  con- 
flicting upon  the  question  of  negligence  of 
tbe  defendant  and  the  cause  of  the  Are  which 
burned  over  the  lands  of  plalntUE  and  bis 
assignors  and  destroyed  the  timber  upon  the 
lands  of  the  plaintiff  and  his  assignors,  which 
resulted  in  the  injury  complained  of  In  this 
action.  In  the  scope  of  a  Judicial  opinion  It 
Is  Impossible  to  detail  and  point  out  tbe  evi- 
dence which  tends  to  support  the  theory  of 
the  appellant  or  the  respondent  To  detail 
this  evidence  would  make  an  oi^ion  very 
lengthy  and  cumbersome.  We  shall  there- 
fore refer  In  a  general  way  to  tbe  evidence 
and  what  the  evidence  tends  to  ^ow,  and 
nptm  which  the  Jury  ttaaed  its  vodict  The 
eridmce  la  to  the  ^ect  that  In  the  sommer 
of  1910  there  were  many  disastroua  forest 
fires  in  the  se&tlon  of  country  involved,  and 
that  a  long  dry  seaaon  was  followed  by  In- 
tense hot  and  snitry  weather,  and  that 
hl|^  winds  raged.  Tbe  Blacfew^  Lumber 
OtHnpany  was  the  owner  end  In  control  of  a 
large  area  of  timber  land  lying  west  and 
north  and  south  of  the  lands  of  the  respond- 
esit  and  his  asslgnws.  Hie  company  owned 
and  operated  a  railroad  extending  from  Mica 
Bay,  which  railroad  passes  around  within 
a  mile  or  so  of  the  lands  of  the  respondents 
upon  the  soath  and  west,  and  eadrclea  tiie 
land  ot  respondent  and  his  assignors  upon 
the  east,  sonth  and  west  "tbe  railroad  Is 
located  west  of  tbe  lands  of  the  appellant, 
and  the  nearest  point  to  the  lands  of  the  re> 
spondent  and  his  assignors  is  abont  a  mile 
fnnn  the  closest  tract  of  land.  Upon  this 
railroad  the  railroad  company  establlstaed 
what  is  generally  designated  as  c^p  5,  f  nmi 
whi(A  branch  lines  radiate  to  tbe  places  where 
most  of  the  logging  was  carried  on.  Camp  6 
was  headquarters  for  all  this  work,  and 
was  the  western  or  northern  terminus  of  the 
main  railroad  from  wlildi  brandi  lines  ex- 
tended. The  closest  tract  of  land  of  the 
plaintiff  and  his  assignors  to  the  railroad 
near  camp  5  was  that  of  Pfirman,  one  of  the 
assignors  of  plalntltf,  and  was  within  a  dis- 
tance of  less  than  a  mile  east  of  the  railroad. 
The  aiwellant  was  the  owner  of  all  the  timber 
between  camp  5  and  the  Pflrman  place.  The 
other  assignors  owned  tbe  timber  upon  the 
lands  to  the  east  and  north  of  tbe  Pflrman 
tract,  and  the  i^lntllt  owned  all  the  timber 
immediately  adjoining  tbe  lands  of  tbe  set- 
tlers on  the  west  Camp  7  was  on  the  land 
of  the  railroad  which  runs  past  camp  5,  and 
is  located  northeast  of  camp  Q  about  a  mile 
in  a  northeast«ly  direction,  and  is  about 


three-fourths  of  a  mile  from  the  Pflrman 
tract.  Camp  8  Is  north  of  camp  5  abont  a 
mile  and  a  half.  These  various  camps  were 
located  in  draws,  which  were  Iowa  than  the 
lands  to  the  east  In  tbe  direction  of  ^IntlfTs 
lands ;  the  latter  being  higher  than  the  dif- 
ferent camps.  The  lumber  company  was 
cuttli^  timber  during  tbe  summer  of  1910  up 
to  August.  In  section  29  and  section  32. 
Camp  8  was  located  at  the  northeast  comer 
of  section  29  and  camps  5  and  7  were  located 
npcHi  section  32.  and  these  two  sections  Joined 
sections  28  and  33  on  tbe  north,  and  are 
Joined  on  the  east  by  sections  33  and  27.  and 
sectlim  26  is  east  of  section  27,  in  which 
the  lands  of  the  respondents  were  located. 
After  June  1.  1910.  the  tree  tops  were  not 
burned  and  covered  tbe  ground  intervening 
between  camp  s  and  the  brandi  lines  radiat- 
ing from  that  point  and  the  timber  lands 
of  the  plaintiff. 

The  evidence  shows  that  a  fire  was  started 
by  tbe  appellants  on  camp  7  taranch,  and  Uiat 
this  was  abont  a  mile  from  camp  5  along  the 
camp  7  brandi.  The  direction  of  tbe  winds 
at  the  time  tliis  Are  was  started  was  fn»n 
tlie  southwest,  and  was  dririnf  the  fire  nortb- 
eriy  and  easterly  from  camp  7  in  the  direc- 
tliHi  of  tile  lands  of  the  plaintiff.  !nila  Are 
was  noticed  on  August  2d,  and  later  the 
fire  was  notloed  on  the  differeit  dlalms  of  the 
settlers.  There  was  also  seen  a  fire  at  camp 
6  nmnlng  eas^  and  there  was  no  fire  west 
and  sontii  of  tbe  BladcweU  works  at  that 
time.  These  two  fires,  the  evidence  shows, 
were  burning  from  the  west  in  an  easterly 
directiim  in  the  direction  of  the  appdOant's 
lands,  and  there  were  no  fires  on  the  Bla<&- 
well  land  before  that  time,  and  the  fires  were 
traveling  ftom  the  direction  of  the  Kadnrell 
operations  and  works  In  the  direction  ot  the 
respondent's  lands.  The  lands  of  the  plaintiff 
were  burned  over  about  the  3d  or  4tb  of  Au- 
gust These  ▼arloQs  fires  were  traced  by 
different  witnesses  team  camp  ff  and  from 
camps  7  and  S,  and  the  Are  was  shown  to 
have  hem  set  Inst  east  of  camp  S,  and  was 
traced  north  and  east  from  that  camp.  It 
also  appeai^from  the  evidence  that  the  slash- 
ings that  were  burned  in  camp  6  were  east 
and  north  of  tbe  camp^  Tb«e  was  no  Are 
west  of  It  Tlie  lands  were  dean  on  the 
west  side  of  the  railroad.  This  Are  was 
traced  to  a  point  a  mile  north  of  camp  8  and 
also  in  the  direction  of  camp  6.  The  general 
tendency  of  the  evld^ce  and  upon  which  the 
Jury  seems  to  have  based  the  Judgment  was 
that  tbe  fires  set  out  at  camps  7  and  5  were 
in  fact  set  out  by  the  Blackwell  Company 
for  the  purpose  of  back  filing.  This  meant 
tbe  burning  of  the  timber  around  the  camp  ao 
that  fire  coming  from  other  directions  oonld 
not  approach  tbe  lands  of  the  plaintiff  west 
and  east  of  the  railroad.  Tbe  evidence  also 
shows  that  these  fires  which  w^  set  out  by 
the  company  were  not  oontroUe^y  the  com- 
pany,  and  that  ttaey  continued  to  bum  and 
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tnvcl  north  and  east  from  where  tbey  were 
aet  out,  and  that  they  traversed  the  section 
lying  between  the  railroad  and  the  lands  of 
the  plaintiff  and  reached  the  plalntUTs  lands 
where  the  timber  was  burned. 

Becanse  of  tbe  general  character  of  the 
territory,  the  draws  and  mountains  covered 
by  tbe  fires  and  the  scarcity  of  persons  In 
tbe  community,  and  the  fact  that  no  witness 
saw  the  actual  start  of  any  fire  or  Its  exact 
course,  and  no  witness  saw  tlie  fire  all  tbe 
time  Id  Its  course  of  traveling,  the  cause  and 
coarse  of  tbe  fire  In  the  present  case  can 
only  be  determined  from  all  the  circmnstanc- 
es  shown  upon  tbe  trial,  and  the  direct  evi- 
dence upon  conditions  and  surroundings  no 
doubt  were  taken  Into  consideration  by  the 
Jury,  which  points  to  satisfactory  and  con- 
Thidng  conclusions.  Tbe  aM>ellant  introduc- 
ed considerable  testimony  to  show  that  the 
fire  wfaidi  caused  tbe  inlnry  to  plalntlfTs 
land  came  fnm  a  point  near  what  la  known 
as  camp  6,  an  old  abandoned  camp  of  the  ap* 
pellant  wMdi  was  located  In  section  26  In 
tbe  state  of  Washlncton,  and  across  the  said 
land  and  abtrat  1%  miles  northeast  from 
camp  7,  and  about  tbe  same  dtetanee  .south- 
east tT<m  camp  8,  and  that  said  fire  from 
tbe  i^ce  of  starting  traveled  north  Into  sec- 
tI(Hi  24  and  then  east,  north  of  camp  8 
through  sections  20  and  21,  and  then  sooth 
between  sections  21  and  22  down  to  the^soatb 
lines  of  said  sections  near  tbe  lands  owned 
by  some  of  the  assignors  of  plaintiff  In  sec- 
tions 28  and  27.  The  oonrae  of  this  fire  Is 
shown  fairly  by  the  ertdence  from  the  point 
where  it  was  started  to  a  point  between  sec- 
tions 28  and  27  where  the  lands  of  Carlson 
and  Hubv,  asidgnors  of  the  plaintiff,  were 
located.  There  is,  however,  no  evldoioe  or 
aaythinc  to  indicate  that  it  ever  reached  the 
lands  of  tbe  respondent  or  his  assignors,  but 
it  was  near  there,  and  it  la  barely  possible 
that  the  fire  may  ban  readied  Oie  lands  and 
destroyed  tlie  timber  for  whidi  tlUs  action  Is 
bnnght  Tbe  Jury,  however,  took  tbe  view 
that  said  fire  was  not  tbe  one  that  caused 
the  damages,  but  that  the  damages  resulted 
from  the  flres  that  were  set  out  by  the  appel- 
lant near  camps  5,  7,  and  8.  From  a  careful 
consideration  of  all  the  evidence  in  the  case 
we  are  of  the  opinion  that  It  is  sufficient  to 
support  tlie  findings  of  the  Jury. 

In  finding  No.  9  the  Jury  found  that  the 
appellant  set  out  flres  in  slashings  and  down 
timber  on  Its  timber  lands  and  holdings  near 
Its  railroad  for  tbe  purpose  of  clearing  said 
lands  and  the  lands  which  It  owned,  and 
that  this  fire  was  set  out  In  brash  and  In- 
flammable materials  subsequent  to  June  1, 
1910,  Tbe  Jary  also  found  that  the  company 
bnmed  bmsb  and  otber  inflammable  mate- 
rial, and  set  out  and  caused  to  be  set  out 
flres  In  slashings  on  Its  lands  subsequent  to 
the  1st  day  of  June,  1910.  without  obtaining 
pennlts  in  writing,  and  without  sufficient 
h^  to  ttmtnA  It  «Qd  without  guarding  tbe 


same.  In  finding  No.  13  the  Jury  found  that 
the  fire  was  set  out  at  camp  5  to  protect  the 
camp  and  backfire  and  that  such  fire  was  not 
put  out  by  tbe  defendant,  and  that  sacb  fire 
extended  to  the  lines  of  the  plaintiff  and  bis 
assignors,  and  that  this  fire  was  caused  by 
burning  slashings  at  camp  5,  and  tbe  Jury 
found  further  that  these  flres  were  the  result 
of  n^llgence  on  the  part  of  tbe  appellant  In 
falling  to  put  forth  efforts  to  control  and  put 
out  such  flres,  and  that  by  reason  of  such 
n^llgence  the  plaintiff's  lands  w.ere  burned. 
We  think  these  flndlngs  are  also  sustained 
by  sufficient  evidence. 

Counsel  for  appellant  vwy  strenn- 
ously  contend  that  there  Is  no  direct  evidence 
in  this  case  which  proves  netfigence  on  the 
part  of  appellant  In  patting  out  tbe  flres  In 
tbe  first  liutance  and  In  an  effnrt  to  control 
such  fires  after  being  set  out,  and  in  tbe  pre- 
vention of  such  fires  rea<Atiig  tbe  lands  of 
the  plaintiff  and  bis  assignors,  and  that,  In 
this  case,  as  there  is  nothing  bat  dream, 
atantial  evidence  to  ittove  sucb  neefltgence^ 
it  was  the  duty  of  the  respondoit  In  resting 
upon  sneh  evl^ioe  that  sudti  avldenca  should 
show  dea^,  satisfactorily  and  oonvlndngly 
the  n^jUgence  and  the  fust  that  tbe  negll- 
geaoe  Is  the  iirozlmate  caasfi^  that  every  link 
In  the  tbain  must  be  there  jost  tbe  same  as 
if  ft  man's  1U6  dspmded  i^on  It  in  a  crim- 
inal casfe  While  this  role  is  sustained  by 
some  aothoritieB,  it  has  never  been  recognised 
by  tbe  ooarts  of  this  state.  In  the  case  of 
Adams  v.  Bunkw  Hill,  etc.,  BCin.  Ga,  12  Ida- 
ho, 643,  89  Pac  624, 11  L.  a  A.  (N.  S.)  814, 
In  discassliv  this  question,  tbls  court  said: 
"There  are  very  tew  things  in  human  affairs, 
and  e^wdally  In  litigation  Involving  dam- 
ans, that  can  be  established  to  such  an  ab- 
Bolote  certainty  as  to  eocdude  the  possibility 
or  even  snne  prt^blU^  tliat  another  cause 
<Mr  reason  may  have  beoi  the  true  cause  or 
reason  for  the  damages  rather  tiian  the  <me 
allied  by  ttaei^alntlff.  ButsndiposBlblUty, 
or  evoi  probability,  is  not  to  be  allowed  to 
defeat  the  right  of  recovery  where  tbe  plain- 
tiff has  ^nresented  to  the  Jury  suffldoit  facts 
and  drcnmstances  surrounding  the  occur- 
rence as  to  Justify  a  reasonable  Jnror  In  con- 
cluding that  the  thing  charged  was  the  prime 
and  moving  cause."  In  that  case  tbls  court 
quoted  and  approved  the  case  of  Texas  & 
Pac.  R.  Co.  V,  Gmtry,  163  U.  S.  353,  16  Sup. 
Ct  1104.  41  L.  Ed.  186.  as  follows:  "When 
a  given  state  of  facta  Is  such  that  reasonable 
men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the 
determination  <of  the  matter  Is  for  the  jury. 
•  •  •  It  la  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
conclusion  from  them  that  tbe  question  of 
negUgoioe  is  ever  considered  as  one  of  law 
for  tbe  court"  In  that  same  case  the  court 
quoted  from  the  syllabus  in  the  case  of  Sioux 
aty  &  Pac.  By.  Co.  v.  Stout,  17  Wall.  (84  V. 
&)  667,  21  li.  Ed.  74fi,  in  which  tbe  Supreme 
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Court  of  the  United  States  said:  "If  npon 
any  constmction  wbich  the  Jury  la  authorized 
to  put  upon  the  evidence,  or  by  any  Inference 
they  are  authorized  to  draw  from  it,  the  con- 
clusion of  negligence  can  be  Justified,  the  de- 
fendant Is  not  entitled  to  a  nonsuit,  but  the 
iquestlon  of  negligence  must  be  left  to  the 
Jury."  In  the  case  of  Adams  v.  Bunker  Hill, 
etc.,  Mln.  Co.,  supra,  this  court  also  said: 
"While,  perhaps,  no  single  fact  or  circum- 
stance standing  alone  that  has  been  shown 
by  the  plaintiff  would  Justify  the  Jury  In  say- 
ing  that  It  alone  established  n^ligence  on  the 
part  of  the  defendant,  still,  when  all  the 
facts  and  circumstances  that  were  shown 
are  taken  and  considered  together,  they  are 
sufficient  to  go  to  the  jury.  •  *  •  The 
court  may  properly,  and  In  fact  should,  say 
when  no  facts  have  been  established  to  snp- 
X>ort  the  plaintiff's  case,  but  the  court  can- 
not say  what  facts  and  circumstances  ^all 
be  Mleved  and  what  may  not^  believed, 
nor  can  the  court  determine  as  to  what  con- 
dusions  a  Jury  might  reach  from  a  certain 
state  of  facts  and  train  of  circumstances 
from  which  different  conclusions  might  be 
reasonably  reached  by  different  minds."  It 
Is  a  recognized  rule  of  law  in  this  state  in  a 
dvll  suit,  where  negligence  Is  the  Issue  for 
the  Jury  to  determine,  that  it  Is  sufficient  if 
the  evidence,  whether  direct  or  drconutan- 
tlal,  creates  a  preponderance  of  the  proof. 
Adams  r.  Banker  Hill,  etc.,  Mln.  Co.,  supra. 

OlrcnmBtantlal  evl^nce  Is  legal  evldraice, 
and  if  the  tacta  are  shown  by  circumstantial 
evidence,  and  are  such  that  reasonable  mai 
may  reasonably  differ  upon  the  question 
whether  there  was  negligence  or  not,  and 
the  Jnry  conclude  that  there  was  negUgenoe, 
the  v^fet  of  Qie  Jury  should  not  be  set  aside 
or  reversed.  Iteler  v.  Nor.  Pac.  Ry.  Co^  61 
Or.  69,  98  Pac.  091;  G.,  B.  I.  ft  P.  R7.  Co. 
T.  Wood,  66  Kan.  613,  72  Pac.  215.  80  In 
the  present  due,  if  the  taxitB  are  such  that 
more  ttuin  <me  reasonaUe  cowduslon  or  in- 
ference  can  he  drawn  from  the  drcomatan- 
tial  facts  In  evidence,  one  that  negligence-has 
been  sbown,  and  the  other  that  n^ligence 
has  not  been  shown,  and  the  Jar7  decide  and 
determine  that  negl^«ice  has  been  shown, 
the  action  of  the  Jury  should  not  he  dis- 
turbed. 

A  number  of  questions  have  been  argued  re- 
lating to  the  action  of  the  trial  court  In  ad- 
mitting and  refusing  evidence.  We  have  ex- 
amined all  these  objections,  and  we  find  no 
substantial  error  whlcdi  woilld  JUE^tlfy  a  re- 
versal of  the  Judgment  npon  the  court's  rul- 
ing thereon.  As  observed  above,  the  evidence 
was  mostly  circumstantial,  and  many  ques- 
tions were  asked  whidh  would  at  first  glance 
appear  to  be  immaterial,  but,  when  consider- 
ed with  other  circumstances,  dilght  become 
material  by  reason  of  their  relation  or  con- 
nection with  some  other  material  fact.  We 
therefore  find  no  error  In  the  trial  court  in 


overruling  objections  mtide  to  evidence  offer* 
ed,  or  In  admlttii^  evidence  against  Objeo 
tlons  made  to  such  evidence. 

Exceptions  were  taken  to  instructions  giv- 
en and  also  to  instructions  requested  by  ap- 
pellant and  refused  by  the  trial  court,  and 
exceptions  were  also  taken  to  certain  instruc- 
tions requested  and  modified  by  the  trial 
court.  From  an  examination  of  the  instruc- 
tion b  given  by  the  trial  court  we  think  the 
trial  court  correctly  instructed  the  Jury, 
when  the  Instructions  are  all  taken  and  con- 
sidered as  the  law  of  the  entire  case.  The 
instructions  requested  by  the  defendant  and 
refused  by  the  trial  court  were  practically 
covered  by  the  Instructions  given  by  the  trial 
court,  where  such  InstructionB  stated  the 
law,  and,  where  they  did  not,  the  court  right- 
ly refused  to  give  such  instructions  We  find 
no  error  In  the  Instructions. 

The  next  contention  made  by  appellant  is 
that  the  damages  are  excessive.  We  bav« 
gone  carefully,  over  the  evidence  which  relates 
to  the  value  of  the  property  destroyed,  and 
there  Is  sufficient  evidence  to  Gustatn  the  ver- 
dict to  the  extent  of  the  amount  found  by  the 
Jury.  We  think  the  weight  of  the  evidence  Is 
in  favor  of  the  verdict 

The  Judgment  in  tliis  case  is  therefore  af- 
firmed, coats  awarded  to  respondent. 

SUIiLIYAN,  J.,  concurs. 


STATE  v.  HUNTER. 
(Criminal  Court  of  Appc&ls  of  Oklahoma.  Jan. 

13,  1013.) 

(BUMtu  by  the  Court.) 

1.  Cbimiitai.  Law  (j  101*)— JuBisnicnoH  of 
CouBTs— County  Ooubt. 

Under  a  plea  to  its  Jurisdiction,  a  county 
court  Is  onauthorised  to  set  aside  and  bold  for 
naught  an  indictment  of  a  lawful  grand  jury 
charging  an  offense  within  the  jurisdiction  of 
Buch  court  and  transferred  thereto  by  an  order 
of  the  district  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  198-206;  Dec.  Dig.  f  101.*] 

2.  Cbihinal  Law  (|  1088*)— Wbit  of  Ebbos 

—Record— Scope  ano  Contents. 

The  original  indictment  and  Its  indorse- 
ments constitute  a  necessary  part  of  tbe  rec- 
ord, and  whatever  is  properiy  sbown  by  them 
is  considered  as  shown  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  2746-2751,  2757,  2766» 
2782-2802,  2899;  Dec.  Dig.  S  1088.*] 

3.  Cbiuinal  Law  ({  101*)— ScTTiNa  Aside— 
Gbounds. 

No  indictment  shonld  be  set  aside  br  an 
Inferior  court  on  the  grounds  of  technicu  er- 
rors, informalities,  or  irregularities  in  the  pro- 
ceedings had  in  the  district  court  returning 
said  indictment  and  transferring  the  same  to 
the  trial  court 

[Ed.  Note.— For  other  casM.  see  Or^Blnal 
Law,  Cent  Dig.  ||  198-206;  Dec.  Dig.  1 101.*} 

Error  from  Goal  County  Gonrt;  B.  H. 
Wells,  Judge. 


*ror  ottaw  caiM  sm  ttmt  topla  and  section  NUUBBR  In  Dec.  Dig.  *  Am.  Dig.  Kej-No.  Bertei  Jk  Rcv't  Indent 
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Hose  Hanter  was  Indkrted  tor  a  Tlolatlon 
of  tbe  prohibitory  law,  and  from  an  order  of 
tbe  countj  court,  setdn;  aside  the  indlctmoit, 
the  state  brings  «ror.  Bev^sed  and  re- 
manded. 

Gbas.  West,  Att?-  Oen.,  Smith  C.  Mataon, 
Asst  At^.  Oen.,  and  Jas.  B.  Wood,  of  Goal- 
gate,  Co.  Atty.,  for  the  State.  Charles  T. 
Gibson,  of  Oklahoma  Citr,  for  defendant  In 
error. 

DOTLE,  J.  This  Is  an  appeal  by  tran- 
script of  the  record  on  the  part  of  the  state 
from  a  judgment  of  the  connty  court  of  Coal 
county  setting  aside  and  holding  for  naught 
an  indictment  returned  into  the  district  court 
of  Coal  county,  and  by  that  court  transferred 
to  said  county  court,  charging  the  defendant 
in  error  with  a  mtsdemeanor,  to  wit,  the  un- 
lawful sale  of  whisky.  The  defendant  in  er- 
ror has  filed  a  motion  to  dismiss  the  appeal 
upon  14  separate  grounds,  none  of  which 
have  merit,  as  a  reason  for  dismissing  the 
appeal.  Section  6947,  Procedure  Criminal, 
provides:  "Appeals  to  the  Criminal  Court 
of  Appeals  may  be  taking  by  the  state  in 
the  following  cases,  and  no  other :  ( 1 ) 
Upon  jndgm^t  for  tbe  defendant  on  quash- 
ing or  setting  aside  an  Indictmrait  or  In- 
fbrmatlon.  (2)  Upon  an  order  of  the  court 
arresting  the  judgment  (3)  Upon  a  Ques- 
tion reserved  by  the  state."  This  court 
has  repeatly  held,  and  the  statutes  so 
provide,  that  an  appeal  may  be  taken  to 
this  court  OQ  a  transcript  of  Ute  record.  The 
county  attorney  fully  complied  with  all  the 
requlremmts  necessary  to  confer  jurisdiction 
on  this  court  Notices  of  appeal  were  sea- 
sonably served,  and  the  appeal  perfected 
within  the  time  allowed  by  law,  and  the 
certificate  of  the  clerk  to  the  transcript  Is 
sufficient.  The  motion  to  dismiss  the  appeal 
Is  therefore  overruled. 

[1]  On  the  question  in-esented,  It  Is  the 
contrition  of  the  state  that  the  plea  of  the 
defendant  to  the  jurisdiction  of  the  county 
court  was  insufficient  to  authorize  the  said 
court  to  set  aside  such  indictment  The 
record  discloses  that  upon  arraignment  the 
defendant  filed  the  following  plea:  "The 
State  of  Oklahoma  t.  Mose  Hunter,  Defend- 
ant No.  1,230.-  Plea:  Comes  now  the  de- 
fendant, Hose  Hunter,  and  respectfully  shows 
to  the  court  that  this  court  la  without  juris- 
diction to  put  this  defendant  upon  trial  ua- 
dw  tbe  Indlctmrat  filed  herein,  and  as 
grounds  for  such  plea  says:  First,  that  said 
Indictment  was  found  and  returned  Into  the 
district  court  of  Coal  county,  Oklahoma,  by 
a  grand  Jury  of  said  Coal  county;  second, 
that  said  indictment  was  not  triable  In  said 
district  court;  third,  that  said  Indlctmoit 
has  not  been  transferred  from  said  court  to 
this  honorable  court  In  the  manner  provided 
by  law;  fourth,  that  the  purported  order 
transfttrtng  said  Indlctm^t  from  said  dis- 
txteC  court  to  tUs  honoraUa  court  la  not 


a  true  and  correct  coi^  of  any  order  of  said 
district  court  made  in  ration  to  said  In- 
dictment ;  fifth,  that  the  said  attempted 
transfer  and  the  purported  order  by  and  of 
the  said  district  court  Is  Insufficient  In  law 
to  confer  jurisdiction  upon  this  honorable 
court  to  try  this  defendant  for  the  offense 
charged  in  said  Indictment;  sixth,  that  said 
purported  transfer  and  the  purported  order 
transferring  said  Indictment,  and  tbe  certifi- 
cate thereto  attached,  is  not  under  the  seal 
of  said  district  court  and  Is  not  signed  by 
the  Judge  of  the  said  district  court,  the  honor- 
able Robert  M.  Balney ;  seventh,  that  the  said 
proceedings  had  In  relation  to  said  indict- 
ment, the  said  Indictm^t  and  any  and  all 
papers  coming  from  the  said  district  court 
in  this  caus^  do  not  bear  the  seal  of  the  said 
district  court  and  cannot  he  considered  by 
this  honorable  court  as  coming  from  a  court 
of  record.  Wherefore,  premises  considwed, 
the  defendant  prays  that  said  Indictment  may 
be  set  aside.  [Signed]  Jahn  ft  Gibson,  At- 
torneys for  Defendant" 

It  will  he  observed  that  none  of  the  statu- 
tory grounds  for  setting  aside  an  Indlctmoit 
as  prescribed  section  6738,  Procedure 
Criminal,  are  set  forth,'  nor  Is  It  verified,  al- 
leging under  oath  that  he  (the  defendant)  is 
acting  In  good  faith.  In  support  of  the  plea, 
the  following  testimony  was  offered:  "C  L. 
Cardwell,  cleric  of  the  district  court,  being 
duly  sworn,  testified  as  follows :  By  Geo.  EL 
Jahn :  Q.  State  your  name?  A.  G.  L.  Oard- 
well.  Q.  Are  you  a  resident  of  Coal  county? 
A.  Yes,  sir.  Q.  Do  you  hold  any  official  posi- 
tion in  Coal  county?  A.  Tes,  sir.  Q.  What 
is  It?  A.  Clerk  of  the  district  court  Q.  As 
such  clerk,  are  you  the  custodian  of  the  rec- 
ords? A.  I  am,  Q.  Were  you  the  district 
clerk  of  the  district  court  of  Coal  county  dur- 
ing the  August  1911,  term  of  the  district 
court  of  Coal  county?  A.  I  was.  Q.  As  such 
clerk,  did  you  keep  the  records?  A.  I  did. 
Q.  State  whether  you  have  a  record  of  an 
order  by  the  district  judge  of  that  court  di- 
recting the  transfer  of  the  misdemeanor  In- 
dictments returned  Into  that  court  at  that 
term.  A.  I  have.  Q.  Where  Is  that  record  to 
found?  A.  In  the  criminal  journal,  volume 
1.  Q.  What  page?  A.  There  are  several. 
The  order  of  transfer  is  pages  313.  314,  316, 
316,  and  317,  Criminal  Journal,  No.  1.  Q. 
At  that  time,  Mr.  Cardwell,  was  It  your  busi- 
ness to  transfer  this  indictment  among  others 
to  the  county  court?  A.  Yes,  sir.  Q.  Did 
you  do  It?  A.  I  did.  Q.  Did  you  attach  to 
that  indictment  the  court's  order.  A.  I  con- 
sider that  I  did.  Q.  Mr.  Cardwell,  read 
from  your  record  the  order?  A.  'Order  Trans- 
ferring Causes.  Now  on  this  the  sth  day  of 
September,  1911,  it  appearing  to  the  court 
that  Indictment  No.  451,  enUtled  the  State  of 
Oklahoma  v.  James  Webster,  charges  the  said 
James  Webster  with  the  otfenBe  of  selllfig 
llqnor.  Indictment  No.  4tQ,  mtltled  the  State 
of  Oklahoma  t.  Hartlu  M^nar,  tdiaiges  the 
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said  Martin  Masoner  with  the  offense  of 
■dUng  llqaor.  Indictment  No.  493,  entitled 
the  State  of  Oklahoma  t.  W.  S.  Ereman, 
charges  the  said  W.  S.  Byeman  with  the  of- 
fense of  selling  liquor.  Indictment  No.  4S4, 
entitled  the  State  of  Oklahoma  t.  Ed  Coclk, 
charges  the  said  Ed  Cook  with  the  offense  ot 
selling  liquor.  Indictment  No.  4SS,  entitled 
the  State  of  Oklahoma  t.  Ed  Cook,  charges 
the  said  Ed  Cook  with  the  t^enae  of  selling 
liquor.  Indlctmeut  No.  456,  entitled  the  state 
of  Oklahoma  V.  Art  Williamson,  chai^ 
said  Art  Williamson  with  the  offense  of  sell- 
ing .liquor.  Indlctmoit  No.  467,  entitled 
the  State  of  Oklahoma  t.  Mark  Chapman, 
diarges  the  said  Mark  Chapman  with  the 
offense  of  sellliv  liquor.  Indictment  No.  458, 
entitled  the  State  of  Oklahoma  t.  Joe  King, 
charges  the  said  Joe  King  with  the  offense 
ot  selling  liquor.  Indlt^^t  No.  enti- 
tled the  State  of  Oklahoma  t.  Claud  Stevens, 
charges  ttie  said  (^ud  Stevens  with  the 
offense  of  selling  liquor.  Indictment  No.  400, 
entitled  the  State  of  Oklahoma  v.  Barney 
Cescollnl,  charges  the  said  Bamegr  Cescollni 
with  the  offmse  of  selling  liquor.  Indlctmoit 
No.  461,  entitled  the  State  of  Oklahoma  v. 
Barney  Cescollnl,  charges  the  said  Barney 
Cescollni  with  the  offense  of  selling  llqnor. 
Indictment  No.  462,  entitled  the  State  of 
Oklahoma  v.  Art  Williamson,  charges  the 
said  Art  Williamson  with  the  offense  of  sell- 
ing liquor.  Indictment  No.  463,  entitled  the 
State  of  Oklahoma  t.  Art  Williamson,  charges 
the  said  Art  Williamson  with  the  offense  of 
selling  liquor.  Indictment  No.  464,  entitled  the 
8tateof  Oklahoma?. Mark  Chapman,  charges 
the  said  Mark  Chapman  with  the  offense  of 
selling  liquor.  Indictment  No.  465,  entitled  the 
State  of  Oklahoma  v.  Art  Williamson,  charg- 
es the  said  Art  Williamson  with  the  offense 
of  selling  liquor.  Indictment  No.  466,  enti- 
tled the  State  of  Oklahoma  v.  Wilton  Droke, 
charges  the  said  Wilton  Droke  with  the  of- 
fense of  selling  liquor.  Indlctmeut  No.  467, 
entitled  the  State  of  Oklahoma  v.  Joe  Brooks, 
charges  the  said  Joe  Brooks  with  the  offense 
of  selling  liquor.  Indictment  No.  468,  entitled 
the  State  of  Oklahoma  v.  Bud  Taylor,  charges 
the  said  Bud  Taylor  with  the  offense  of  selling 
liquor.  Indictment  No.  469,  entitled  the  State 
of  Oklahoma  v.  Mrs.  C.  J.  Diamond,  charges 
the  said  Mrs.  C.  J.  Diamond  with  the  offense 
of  selling  liquor.  Indictment  No.  470,  entitled 
the  State  of  Oklahoma  v.  James  Barker, 
charges  the  said  James  Barker  with  the  of- 
fense of  selling  liquor.  Indictment  No.  471, 
entitled  the  State  of  Oklahoma  v.  Lit  Bays, 
charges  the  said  Lit  Bays  with  the  offense  of 
assault  and  battery.  Indictment  No.  472,  en- 
titled the  State  of  Oklahoma  v.  Joe  Brooks, 
charges  the  said  Joe  Brooks  with  the  offense 
of  gambling.  Indictment  No.  473,  entitled 
tfie  State  of  Oklahoma  r.  Isaac  Boyd,  charges 
the  said  Isaac  Boyd  with  the  offense  of  sell- 
ing liquor,  Indictment  No.  474,  entitled  the 
State  of  (^Elahoma  t.  Barney  OeBcoUni,  cbarg- 
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es  the  said  Barney  Cescollnl  with  the  of- 
fense of  selling  liquor.  Indictment  No.  476, 
entitled  the  State  of  Oklahoma  v.  George 
Sharron,  charges  the  said  Qeorge  Sharron 
with  the  off^tse  of  selling  liquor.  Indtcto^t 
No.  476,  ttitttled  the  State  of  Oklalioma  v. 
George  Sharron,  charges  the  said  George 
Sharnm  with  the  offense  of  selling  Uqnor. 
Indictment  No.  477,  entitled  the  State  of 
Oklahoma  v.  Ben  Summers,  charges  t3ie  said 
Ben  Summers  with  the  offense  of  selling  liq- 
uor. Indlctmoit  No.  478,  entitled  the  State 
of  Oklahoma  v.  George  Sharron,  charges  the 
said  George  Sharron  with  the  <Aenae  ot 
selling  liquor.  Indictmoit  No.  479,  entitled 
the  State  of  Oklahoma  v.  Wallace  Wolf, 
charges  the  said  Wallace  Wolf  with  the  of- 
fense of  selling  liquor.  Indictment  No.  480. 
entitled  the  State  of  (Mdahoma  v.  Mose  Hun- 
ter, charges  the  said  Mose  Hunter  with  the 
offense  of  selling  l^uor.  Indictment  No.  481, 
entitled  the  State  of  Oklahoma  v.  Bob  Ar- 
nold, charges  the  said  Bob  Arnold  with  the 
offense  of  carrying  weapons.  Indlctmoit  No. 
482,  entitled  the  State  of  Oklahoma  v.  Tom 
Ouyens,  charges  the  said  Tom  Quyens  with 
the  offense  of  gambling.  Indictment  No.  483, 
entitled  the  State  of  Oklahoma  v.  Tony  An- 
tone,  charges  the  said  Tony  Antone  with  the 
offense  of  selling  liquor.   Indictment  No. 

484,  entitled  the  State  of  Oklahoma  v.  Tony 
Antone,  charges  the  said  Tony  Antone  with 
the  offense  of  selling  liquor.   Indictment  No. 

485,  entitled  the  State  of  (MElahoma  r.  Bill 
Carroll,  charges  the  said  Bill  Carroll  with  the 
offense  of  selling  liquor.  Indictment  No.  486, 
entitled  the  State  of  Oklahoma  v.  Tony  An- 
tone, charges  the  said  Tony  Antone  with  the 
offense  of  selling  liquor.  Indictment  No.  487, 
^titled  the  State  of  Oklahoma  v.  Tony  An- 
tone, charges  the  said  Tony  Antone  with  the 
offense  of  selling  liquor.  Indictment  No.  488, 
entitled  the  State  of  Oklahoma  t.  Tony  An- 
tone, charges  the  said  Tony  Antone  with  the 
offense  of  selling  liquor.  Indictment  No.  489, 
entitled  the  State  of  Oklahoma  v.  Tony  An- 
tone, charges  the  said  Tony  Antone  with  the 
offense  of  selling  Uqnor.  Indictment  No.  490, 
entitled  the  State  of  Oklahoma  v.  Mark  Chap- 
man, charges  the  said  Mark  Chapman  with 
the  offense  of  selling  liquor.  Indictment  No. 
491,  entitled  the  State  of  Oklahoma  v.  Mark 
Chapman,  charges  the  said  Mark  Ctiapman 
with  the  offense  of  selling  liquor.  Indictment 
No.  492,  entitled  the  State  of  Oklahoma  v. 
Mark  Chapman,  charges  the  said  Mark  Chap- 
man with  the  offense  of  selUng  liquor.  In- 
dictment No.  493,  entitled  the  State  of  Okla- 
homa V.  Isaac  Boyd,  charges  the  said  Isaac 
Boyd  with  the  offense  of  selling  liquor.  In- 
dictment No.  494,  entttied  the  State  of  Okla- 
homa V.  Tony  Antone,  charges  the  said  Tony 
Antone,  with  the  offense  of  selling  liquor. 
Indictment  No.  495,  entitled  the  State  of  Ok- 
lahoma T.  Adam  Zlngle,  charges  the  said 
Adam  Zlngle  with  the  offense  of  sdllng  liquor. 
Indictment'  No.  406»  entitled  tlie  State-  ef 


Digitized  by  v^oogle  I 


Okl.) 


STATE 


HUNTER 


443 


Oklahoma  t.  Grorer  Garr,  charges  the  said 
Grorer  Garr  with  the  offenae  of  selling  Uqnor. 
Indictment  No.  407,  entitled  the  State  of  Ok- 
lahoma T.  W.  S.  Partaln,  cha^ra  the  said 
W.  S.  Partaln  with  the  offense  of  selling 
llqnor.  Indictment  No.  498.  entitled  the  State 
of  Oklahoma  t.  Ed  Cook,  charges  the  said  Ed 
Cook  with  the  offense  of  gambling.  Indict- 
ment No.  490,  entitled  the  State  of  Oklahoma 
T.  Tuck  Ijove,  charges  the  said  Tuck  Love 
with  the  offense  of  gambling.  Indictment  No. 
500,  entitled  the  State  of  Oklahoma  v.  Tom 
Tiner,  charges  the  said  Tom  Tiner  with  the 
offense  of  gambling.  Indictment  No.  501, 
entitled  the  State  of  Oklahoma  t.  a  H. 
Elrans,  chaises  the  said  C.  H.  Evans  with 
the  offense  of  gambling.  Indictment  No.  502, 
entitled  the  State  of  Oklahoma  v.  John  Allen, 
charges  the  said  John  Allen  with  the  ott«ise 
of  gambling.  Indlctanent  No.  tSO&,  entitled  fbe 
State  of  Oklahoma  t.  Cbarles  Covington, 
cbargea  the  said  Oharlw  Covington  with  the 
offense  of  ttHling  liquor.  In^tment  No.  604, 
entitled  the  State  of  Oklahoma  t.  Oharles 
Covington,  charges  the  said  Charles  Coving- 
ton with  flie  offoise  of  selling  liquor.  In- 
dictment No.  NKS,  entitled  the  State  of  Okla- 
homa T.  Silva  Otzero,  charges  the  said  Slim 
Otrero  with  the  offense  of  selUiv  liquor.  In- 
dictment No.  606.  entitled  the  State  of  Okla- 
homa T.  Art  WlUiamsra,  charges  the  said 
Art  Winianuon  with  the  offense  of  selling 
liquor.  Indictment  No.  607,  entitled  the  State 
of  Oklahoma  t.  James  CAark,  charges  the 
said  James  Clark  with  the  offense  of  selling 
liquor.  Indlctmoit  No.  SOS,,  entitled  the 
State  of  Oklahoma  t.  Ed  Cook,  charges  the 
said  Bd  Oook  with  the  (^ense  of  selling  liq- 
uor. Indtctment  No.  500,  entitled  the  State 
of  Oklah<Hna  r.  W.  S.  Partaln,  chargra  the 
said  W.  S.  Partaln  with  the  offense  of  selling 
liquor.  Indictment  No.  610,  entitled  the  State 
of  Oklahoma  v.  William  Alcorn,  charges  the 
said  William  Alcorn  with  the  offense  of  sell- 
ing Uqnor.  Indictment  No.  511,  entitled  the 
State  of  Oklahoma  v.  Lee  Garr,  charges  the 
said  Lee  Garr  with  the  offense  of  selling 
liquor.  Indictment  No.  612,  entitled  the 
State  of  Oklahoma  v.  Lee  Garr,  charges  the 
said  Lee  Oarr  with  the  offense  of  selling 
Uqnor.  Indictment  No.  313,  entitled  the 
State  of  Oklahoma  v.  Mrs.  Adam  ZIngle, 
charges  the  said  Mrs.  Adam  Zingle  with  the 
offense  of  selling  Uqnor.  Indictment  No.  514, 
entitled  the  State  of  Oklahoma  v.  Barney 
Cescollnl,  chaises  the  said  Barney  Cescolini 
with  the  offense  of  selling  Uqnor.  Indict- 
ment No.  515,  entitled  the  State  of  Okla- 
homa V.  Adam  ZIngle,  charges  the  said  Adam 
Ztaigle  with  the  offense  of  selUng  Uqnor.  In- 
dictment No.  616,  entitled  the  State  of  Okla- 
homa V.  Art  WUIiamson,  charges  the  said 
Art  Williamson  with  the  offense  of  selling 
Uqnor.  Indictment  No.  517,  entitled  the  State 
of  Oklahoma  v.  WUlIam  Alcorn;  charges  the 
said  W^llltam  Alcorn  with  the  offense  of  sell- 
lag  Uqnor.  ladlctmaLt  No.  fil8,  entitled  the 


State  of  Oklahoma  v.  Tony  Antone,  charges 
the  said  Tony  Antone  with  the  offense  of 
seUlng  liquor.  Indictment  No,  520,  entitled 
the  State  of  Oklahoma  v.  W.  S.  Partaln, 
charges  the  said  W.  S.  Partaln  with  the  of- 
fense of  selling  Uqnor.  Indictment  No.  521, 
entitled  the  State  of  Oklahoma  v.  Art  Wil- 
liamson, charges  the  said  Art  Williamson 
with  the  offense  of  selling  liquor.  Indictment 
No.  522,  entitled  the  State  of  Oklahoma  v. 
Dick  Dye,  charges  the  said  Dick  Dye  with 
the  offense  of  soling  Uquor.  Indictment 
No.  523,  entitled  the  State  of  Oklahoma 
V,  Earl  Chapman,  charges  the  said  Earl 
Chapman  with  the  offense  of  selling  Uquor. 
Indictment  No.  624.  entitled  the  State  of  Ok- 
lahoma v.  Mrs.  Joe  EUene,  charges  the  said 
Mrs.  Joe  Ellfflie  with  the  offense  of  selling  Uq- 
nor. Indictment  NOb  ess.  entitled  the  State  of 
Oklahoma  t.  James  Webster,,  charges  the  said 
James  Webster  with  the  offense  of  seUIiu; 
Uquor,  Indictment  No.  S26,  entlUed  the 
State  of  Oklahoma  v.  MM.  Joe  EUene,  diarg- 
es  Qie  said  Mrs.  Joe  EUene  with  the  offense 
of  seUIng  Uqoor.  Indictment  Na  S27,  entitled 
the  State  of  Oklahoma  v.  Mrs.  Oormps, 
chai^  ttie  said  Mn,  Gormps  with  the  of- 
fense of  Belling  liquor.  Indictment  No.  £28, 
entitled  the  State  of  Oklahoma  v.  Joe  King, 
diarges  the  said  Joe  King  with  the  t^ense 
of  selling  Uquor.  Indlctm«it  No.  529,  enti- 
tled the  State  of  Oklahonia  t.  Fred  Reggl, 
charges  the  said  Fred  ReggX  with  fhe  offoise 
of  seUlng  liquor,  Indlctmmt  Mo.  680,  en- 
titled the  State  of  Oklahoma  v.  Will  Sandy, 
diarges  the  said  Will  Sandy  with  the  of- 
fense of  seUlng  Uquor.  Indictment  No.  631, 
entitled  the  State  of  Oklahoma  v.  Martin 
Masoner  and  Mrs.  Martin  Masoner,  charges 
the  said  Martin  Masoner  and  Mrs.  Martin 
Masoner  with  the  offense  of  liquor  nuisance. 
That  said  offenses  are  misdemeanors,  and 
that  the  district  court  of  Coal  county,  Okla- 
homa, has  no  Jurisdiction  to  try  said  causes. 
It  is  therefore  ordered  that  the  above  and 
foregoing  numbered  and  styled  causes  be, 
and  the  same  are  hereby,  transferred  to  the 
county  court  of  Coal  county,  Oklahoma,  there 
to  be  docketed,  held  and  proceeded  with  in 
the  manner  provided  by  law.  Robert  M. 
Ralney,  District  Judge.*  Q.  Is  that  the  order 
of  the  court  on  which  this  Indictment  was 
transferred?  A.  Yes,  sir.  Q.  Is  that  signed 
by  Judge  Ralney  in  person?  A.  Tes,  sir.  Q. 
Is  that  order  attached  to  Indictment  480  as- 
serted to  be  a  true  copy?  A.  Yes,  sir.  Q.  The 
order  attached  to  indictment  No.  480,  was 
that  signed  by  Judge  Ralney?  A.  No,  sir; 
it  is  a  certified  copy  of  his  signature." 

The  record  further  shows  the  foUowlng 
clerk's  certificate  to  the  ordw  transferring 
said  cause : 

"State  of  Oklahoma,  Coal  Gountf—ss.: 

**I,  C.  L.  Cardwell,  clerk  of  the  district 
court  of  Coal  county,  Oklahoma,  do  hereby 
certify  that  the  above  and  foregoing  is  a 
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true  and  correct  copy  of  all  the  records  and 
orders  of  the  district  court,  of  Coal  county, 
Oklahoma,  made  in  the  case  of  the  State  of 
Oklahoma  t.  Mose  Hunter,  indictment  No. 
480,  chafing  the  said  Mose  Hunter  with  the 
crime  of  selling  liquor,  as  the  same  appears 
of  record  in  my  office  in  the  Journal  of  said 
court;  that  the  Indictment  following  this 
certificate,  being  indictment  No.  480,  State 
of  Oklahoma  t.  Mose  Hunter,  Is  the  or^nal 
and  Identical  Indictment  In  said  cause  re- 
turned Into  the  district  court  of  Coal  county, 
Oklahoma,  by  the  grand  Jury  on  the  5th 
day  of  September,  1911;  and  that  the  bill 
of  costs  hereto  attached  Is  a  true  and  cor- 
rect bill  of  all  the  costs  that  have  accrued 
in  said  cause  in  the  district  court  of  Coal 
comity,  Oklahoma. 


Docket   $2.00 

Entering  order  to  file  iiulictment  10 

Filing  indictment  ,   ao 

Recording  indictment  In  Indictment  rec- 
ord  60 

Jurat  and  seal  to  indictment  record   .26 

Entering  order  to  transfer   to  county 

court    .10 

Certifying  to  district  court  proceedings..  IJiS 

Total    $4.40 


"In  witness  whereof,  I  have  hereunto  set 
my  tiand  and  the  seal  of  said  court  at 
Coalgate,  in  said  county  and  state,  on  this, 
the  0th  day  of  September,  1911.  ^ 
"[Signed]   C.  L.  Cardwell, 

"•Clerk  of  District  Court  [SeaLr 

The  Jvdgment  of  the  county  court  is  as 
fbllows:  "The  court,  b^g  folly  advised 
In  the  premises,  finds  as  ft>lIowB,  to  wit: 
First  That  tliis  cause  c<aQeB  to  this  court 
from  the  district  court  of  Coal  county,  Okla- 
homa. Second.  That  the  said  cause  comes 
Into  this  court  upon  a  purported  transcript 
of  the  clerk  of  the  district  court  Third. 
That  from  the  purported  record  accompany- 
ing said  cause  the  court  finds  that  the  dis- 
trict court  of  Coal  county,  Oklahoma,  eon- 
veued  In  regular  session  on  the  2l8t  day  of 
August,  1011,  and  that  there  was  no  tran- 
script showing  that  court  convened  on  the 
first  Monday  in  August,  1911.  Fourth.  That 
there  was  no  order  issued  by  the  said  district 
court  calling  a  grand  Jury  for  said  term 
of  said  district  court  Fifth.  That  there  Is 
no  record  of  the  Issuance  of  a  venire  for 
said  grand  Jury  from  said  district  court. 
Sixth.  That  there  is  no  record  bearing  the. 
signature  of  the  Judge  of  the  said  district 
court,  nor  is  there  any  record  bearing  the 
seal  of  said  district  court  attached  to  the 
purported  separate  order  that  the  district 
judge  made  transferring  this  cause  to  the 
county  court  of  Coal  county,  Oklahoma,  and 
that  such  purported  order  of  the  district 
Judge  is  not  such  an  order  that  would 
give  the  county  court  of  Coat  county,  Okla- 
homa, jurisdiction  of  this  cause.  Seventh. 
That  the  purported  order  accompanying  the 
indictment  taeretn  la  not  a  true  copy  of  any 


order  made  by  the  district  court  In  relation 
to  this  cause.  Eighth.  That  this  cause  comes 
into  this  court  without  a  certified  copy  of 
the  record  of  the  proceedings  had  In  said 
cause  in  the  sold  district  court  of  Coal  coun- 
ty, Oklahoma.  '  Ninth.  That  none  of  the 
record,  proceedings,  or  papers  coming  to  this 
court  from  the  said  district  court  are  certi- 
fied or  signed  by  the  Judge  of  said  district 
court,  nor  do  they  or  either  of  them  bear 
the  attestation  of  the  clerk  of  said  district 
court,  nor  are  any  of  the  proceedings  had 
In  said  district  court  in  this  cause  certified 
to  this  court  as  true  and  correct  copies 
as  the  same  appears  of  record  in  said  dis- 
trict court  Tenth.  That  the  said  purported 
transfer  herein  is  not  accompanied  by  en 
attached  certified  bill  of  costs.  Eleventh. 
That  the  record  as  disclosed  by  the  record 
coming  to  this  court  herein,  as  afore  men- 
tioned, Is  Insufficient  In  law  to  confer  Juris- 
diction upon  this  court  to  hear  and  deter- 
mine the  said  cau8&  Twelfth.  That  this  court 
is  without  Jurisdiction  in  the  premises.  It 
Is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  the  plea  of  the  defendant 
to  the  Jurisdiction  of  this  court  be,  and  the 
same  ia  hereby,  sustained,  and  the  indict- 
ment filed  in  this  court  be,  and  the  same 
la  hereby,  set  aside  and  held  for  naught 
To  the  mling  of  the  court  the  state  exceptBp 
and  is  granted  forty  (40)  days  to  make  tran- 
script to  the  Criminal  Court  of  Appeals  of  the 
State  of  Oklahoma." 

After  a  careful  examination  of  the  record, 
the  condnslon  of  Hie  court  Is  tliat  this  Judg- 
ment of  the  ooaa^  ooort  cannot  be  permitted 
to  stand.  Then  was  no  onestlon  properly 
raised  by  this  so-called  plea  to  the  Juris- 
diction of  the  oonn^  court  that  said  indict- 
ment was  not  found.  Indorsed,  presented,  or 
filed  as  prescribed  by  law,  or  that  the  grand 
Jury  was  not  drawn  or  impaneled  as  pro- 
vided by  law. 

[2]  The  original  Indictment,  with  all  Its 
indorsenKots,  becomes  a  part  of  the  record 
of  the  case,  and  whatever  Is  properly  shown 
by  the  caption  and  the  Indorsement  Is  con- 
sidered as  shown  by  the  record.  John  Jolly 
V.  State,  5  Okl.  Cr.  301,  115  Pac  124.  The 
indictment  recites  that  it  was  returned  "at 
the  August,  1911,  term  of  the  district  court 
of  Coal  county,  state  of  Oklahoma,  begun 
and  held  at  the  dty  of  Coalgate  In  said 
county  on  the  7th  day  of  August  nineteen 
hundred  and  eleven,  the  grand  Jury  of  said 
county,  good  and  lawful  men,  legally  drawn 
and  summoned  according  to  law,  and  then 
and  there  examined,  impaneled,  sworn  and 
charged  according  to  law,"  etc.  It  is  signed 
by  the  county  attorney  of  that  county,  and 
Indorsed  by  the  foreman  of  the  grand  Jury 
as  a  true  bill.  The  record  therefore  shows 
that  this  Indictment  was  found  and  returned 
in  the  manner  and  by  the  means  prescribed 
by  law. 

In  addition  thereto,  the  record  shows  a 
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rafficlent  order  tranBferrlng  the  Indlctmoit 
to  the  county  court,  with  a  oertlfled  copy  of 
soch  order,  and  also  with  a  bill  of  coata  tiut 
hare  accrued  therein  in  the  district  oonrt 
This  la  all  that  la  necessary  under  the  re- 
quirement of  the  statute  (section  551,  Sny- 
der's Sts.).  The  trial  court  should  have 
summarily  oToniled  the  stHnlled  plea  for 
ttie  reason  that  It  was  Insuffldent  as  a 
motion  to  set  aside  on  statutory  grounds, 
and  was  not  rerlfled;  and,  as  a  plea  in 
abatement,  It  la  bad  In  so  far  aa  it  contradicts 
the  record.  The  absolute  verity  which  a 
regular  Judicial  record  Imports  cannot  be 
queationed  by  a  proceeding  of  this  kind  In 
an  inferior  court  If  an  indictment,  appar- 
ently legal  and  formal*  bad  not  In  fitct  the 
sanctums  wliii^  the  law  and  tlie  Constitu- 
tion require^  a  motion  to  set  aside,  or  a  plea 
In  alwtement,  must  be  spedflc  as  to*  that  fact, 
and,  when  properly  raised,  the  question  must 
.be  tried  by  an  inq>ectlon  of  the  record. 

[S]  Here,  under  the  findings  and  judgment 
of  the  county  court,  70  odd  Indtetmoits 
transferred  from  the  district  court  thereto 
are  lield  to  be  iU^I.  There  Is  abstdutely  no 
warranty  of  law,  technical  or  otherwise, 
to  sustain  the  judgment  of  the  county  court 
Courts  are  established  to  preserve  the  pure 
administration  of  jastlce,  and  to  secure  sub- 
stantia), and  not  mere  technical,  rights.  Yet 
it  would  seem  that  there  Is  a  tendency,  mani- 
fest in  a  few  of  the  courts  of  Infe^r  juris- 
diction In  this  state,  to  set  aside  and  hold 
for  naught  Indictments  transferred  to  them 
from  district  courts  on  motions  and  pleas 
that  do  not  set  forth  any  statutory  ground 
for  setting  aside  an  indlctmeut.  No  indict- 
ment should  be  set  aside  by  an  inferior  court 
on  the  grounds  of  technical  errors,  lofor- 
mallties,  or  Irregularities  In  the  proceedings 
had  in  the  district  court  returning  said  in- 
dictment and  la  transferring  the  same  to  the 
trial  court 

The  judgment  of  the  county  court  of  Coal 
county  is  reversed,  and  the  cause  remanded 
thereto  to  be  proceeded  with  la  accordance 
with  the  views  herdn  ffiq>resBed. 

FURMAN,  P.  X,  and  ARMBTBONO,  J.. 
«(mcnr. 


SMITH  V.  ffTATB. 
{Criminal  Court  of  Appeals  of  Oklahoma.  Jan, 
26,  1013.) 

fSvOabut  by  the  Oowi.) 

CanfiNAi.  Law  (I  1070*)— PABmce— Dkath— 

Abatekznt  of  Cause. 

Where  it  is  made  to  appear  to  the  court 
that  an  appellant  has  died  pending  an  appeal, 
the  cause  will  be  abated. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  H  2700,  2701;  Dec  Dig.  S 
1070.»1 

Ai^eal  tnm  Superior  Court  Pittsburg 
County ;  P.  D.  ^ewer*  Judge, 


Myrtle  Smith  was  convicted  of  manalaugb* 

ter,  and  appeals.   Caused  atwted. 

J.  H.  Wllklns,  of  McAIester,  for  appellant 
Smith  G.  Matson,  Asst  Atty.  Qen.,  for  the 
8tat& 

FURMAN,  J.  Appellant  was  convicted  in 
the  superior  court  of  Pittsburg  county  for 
the  crime  of  manslaughter,  and  prosecuted 
an  appeal.  Pending  a  consideration  of  the 
appeal,  application  was  made  to  this  court 
to  release  appellant  upon  her  own  recogni- 
zance, on  account  of  the  physical  condition 
of  appellant  which  application  was  granted. 
See  MyrUe  Smith  v.  State,  6  Okl.  Cr.  364,  116 
Pac  676.  It  has  been  made  to  appear  to  this 
court  that  shortly  after  her  release  from  im'Is- 
on  appellant  died. 

It  is  therefore  ordered  that  the  [wosecutioD 
In  this  case  be  abated,  and  Uie  cause  stridcea 
from  the  docket 

ABMSTBONO,  P.  J.,  and  DOZLE,  X,  con- 
cur. 


ODOM  v.  STATB 

(Orlmlnal  Court  of  Appeals  of  Oklahoma. 
Dec  17. 1012.  On  Petitiw  for  Behear* 
inft  Jan.  2Z,  lOU.) 

(ByUabut  by  Oto  Court.) 

1.  CamirAL  Law  <|  OS*) — JiraiSDionoN— 

ALLBOATIONB  OV  iMTOUrATIOH. 

The  jurisdiction  of  a  district  court  over  a 

felonious  assault  la  not  defeated  because  the  In- 
formation charging  the  offense  may  he  dopUci- 
tona,  nor  on  the  uieory  that  county  courts  un- 
der Const  art  7,  |  12,  have  exclusive  jurisdic- 
tion of  an  offense,  the  commission  of  which  is 
necessarily  included  in  that  charged  in  the  in- 
formation. 

[Bd.  Note.— For  other  cases,  see  Griminai 
Ulw^  Cent  Dig.  U  120,  187-166;  Dec.  Dig.  | 

On  Petition  for  Rehearing. 

2.  Cbwinal  I>aw  (I  1131*)— Appeal  ard  Bb- 

BOB— WaIVEB  or  RiOUT  10  APPEAI/— Ao- 
CEPTAHCB  OF  PaBOLE. 

Where  a  plaintiff  in  error  accepts  a  parole 
pending  the  determlnatioa  of  his  appeal,  be 
thereby  waives  the  right  to  have  his  appeal 
determined,  and,  when  the  attention  of  the 
court  Bbail  be  called  judicially  to  the  fact  ttiat 
a  parole  has  been  granted  and  accepted,  the  ap- 
peal will  be  dismiased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  »  2071-2070,  2085;  Dec.  Dig. 

Appeal  from  District  Court  Mclntoah  Coun- 
ty; Preslie  B.  Cole,  Judge. 

George  Odom  was  convicted  of  aggravated 
assault  and  appeals.  IMsmlssed. 

J.  B.  Lucas  and  Nlles  &  Burford,  all  of 
Checotah,  and  Moman  Prulett.  of  Oklahoma 
City,  for  plaintiff  in  error.  Tha  Attmmey 
General,  for  the  State. 

DOYLE,  J.  The  i^aintUC  In  error  was  con- 
victed of  tlie  crime  of  assault  with  Intent  to 
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do  bodily  harm,  and  was  seDtenced  In  accord- 
ance with  the  Tordict  of  the  Jury  to  Imprison- 
ment for  one  year  In  the  penitentiary.  The 
judgment  and  sentence  were  entered  <m  Oc- 
tober 6,  1911.  The  Indlctmrat  charged  that 
on  December  3,  1910,  "George  Odom  did  nn- 
lawfully,  feloniously,  and  of  his  malice  afore- 
thought, and  without  authority  of  law,  and 
without  justifiable  or  excusable  cause,  make 
an  assault  upon  the  person  of  one  Tom  Stont, 
with  the  felonious  Intent  to  do  bodily  harm 
to  him,  the  said  Tom  Stout,  with  and  by 
means  of  a  certain  gun  or  revolving  pistol, 
the  said  gun  or  revolving  pistol  being  then 
and  there  a  dangerous  and  deadly  weapon, 
by  attempting  to  shoot  at  the  said  Tom  Stout, 
and  by  striking  the  said  Tom  Stout  with  the 
said  gun  or  revolving  pistol,  thereby  Inflict- 
ing a  serious,  painful,  and  dangerous  wound 
or  wounds  In  and  upon  the  head  of  him,  the 
said  Tom  Stont,  contrary,"  etc  On  arraign- 
ment the  defoidant  entered  a  plea  of  not 
guilty. 

The  proof  on  the  part  of  the  prosecution 
tended  to  show  the  following  facts:  Thomas 
Stout  testified  that  on  December  3,  1910,  he 
was  dty  marshal  of  tbe  dty  of  Checotah; 
that  about  9  p.  m.  of  that  day  he  was  walk- 
ing from  the  depot  to  town  with  Jimmle  Oas- 
kell  and  Billy  Rhyn^eart,  and  "just  as  we 
passed  the  express  oflice,  click,  elide  vr&at  a 
gun,"  and  the  defendant  held  a  gun  in  his 
face;  that  he  threw  his  1^  hand  up  and 
pushed  the  gun  aWay,  and  said,  "What  is  the 
matter,  Mr.  Od<Hn";   the  def aidant  said, 

"Don't  talk  to  me,  yon  Q  d  cowardly 

son  of  a  b  ,  I  would  rather  kill  you  as  a 

dog,  I  would  rather  kill  you  as  to  look  at 
yon";  and  "hit  me  on  the  top  of  the  head 
and  knocked  me  down  and  pointed  the  gun 
In  my  breast,  and  said  if  I  didn't  go  home  he 
would  kill  me";  that  he  was  bleeding  from  a 
wound  on  his  head  and  went  to  a  doctor; 
that  the  gash  in  his  head  was  not  very  large, 
but  bled  freely.  Jimmie  Gaskell  testified 
that  the  gun  held  by  defendant  looked  like 
a  46-C8llba'  pistol;  that  the  defendant  cocked 
it  b^ore  he  struck  Stout;  that  the  defendant 
lilt  Stont  twice  with  a  gnn  over  the  head. 
William  Bhyneheart,  Ruben  Self,  and  Sam 
Self  testified  substantially  to  the  same  state 
of  foots.*  Defendant,  testifying  on  hia  own 
twhalf,  draied  that  he  had  a  pistol;  that  he 
either  Btmck  Stout  with  hte  fist  or  with  a 
wblAy  bottle.  On  croas-examlnation  be  ad- 
mitted that  be  was  convicted  in  the  police 
conrt  of  Checotah  for  having  a  pistol  on  that 
occasion. 

[1]  The  (Hily  question  presented  by  this 
ai>peal  is  the  qocBtton  of  jurisdiction.  The 
learned  conns^  In  ttielr  brief  say:  "If  It  Is 
txub  that  the  Indictment  in  this  case  chaivea 
both  a  felony  and  a  mlsdoneanor  in  the  same 
count  that  undw  such  IndlctmeDt  the  defend- 
ant can  xightfolly  be  convicted  of  only  the  les- 
sor offense,  in  dils  case  a  mlademeanor,  then 


under  onr  law  flie  district  conrt  bad  no  jn- 
rlsdlctlon  to  try  the  canse  and  In  case  ct 
conviction  pass  sMitence  upon  the  accused." 
We  think  that  tbe  cont^tlon  Is  wholly  wltb- 
ont  merit  Tbe  Indictment  charges  a  felony. 
The  gnllt  of  the  d^oidant  was  clearly  es* 
tabllshed,  and  there  is  no  error  In  tbe  rec- 
ord. It  is  our  c^>lnlon  that  the  appeal  In  tbls 
case  is  wholly  without  merit.  ' 

The  judgment  of  the  district  court  of  Mc- 
intosh county  Is  thmfore  affirmed. 

FUBMAN,  P.  J.,  and  ABMS13tONG, 
concur. 

On  Petition  for  Rehearing. 

DOTLE,  J.  This  cause,  submitted  at  the 
November  term  and  on  December  17th,  was 
aflarnoed.  A  petition  for  rdieartng  was  grant- 
ed, and  the  case  was  assigned  for'  tbe  Jann- 
ary  term. 

[2]  It  has  now  been  called  to  the  atten-- 
tlon  of  the  court  that  plaintiff  In  error  has 
been  granted  a  parole  by  the  Governor,  which 
has  been  duly  accepted  by  him.  The  pro- 
visions of  onr  act  of  Criminal  Procedure, 
which  allows  appeals  by  defendants,  as  a 
matter  of  right,  from  any  judgment  of  con- 
viction against  th«n,  does  not  give  the  right 
to  a  paroled  plaintiff  in  error  to  still  main- 
tain and  prosecute  his  appeaL  It  Is  onr  opin- 
ion that  the  right  of  appeal  doee  not  exist 
when  the  defendant  Is  not  actually  or  con- 
stmctlvdy  in  custody,  so  that  the  judgm^t 
and  sentence  of  the  trial  conrt  can  be  en- 
forced If  affirmed  by  the  appellate  court  It 
would  be  a  farce  to  proceed  to  determine  the 
merits  of  the  appeal  unless  the  courts  had 
control  over  the  plalntifT  In  error  so  that 
their  judgments  might  be  made  dfective.  A 
plaintifl  in  error,  by  accepting  a  parole,  aban- 
dons his  appeal  and  waives  tbe  right  to  have 
It  determined. 

Therefore  It  Is  consld^ed  that  this  appeal 
be,  and  the  same  is  hereby,  dismissed,  and 
the  cause  remanded  to  tbe  district  court  of 
Mcintosh  county. 

ARMSTBONG,  P.  J.,  and  FUBMAN,  J.. 
concQi. 


JONEJS  V.  STATBl 
(Criminal  Court  of  Appeals  of  OUabMoa.  Jan. 
26, 1913.) 

(Syllahut  by  the  Oourt.) 

1.  Cbihikal  Law  (|{  586.  693,  696,  llCl*)- 
APFBAIi — Refusai.  of  OonTINUAirCK. 

<a)  An  appliCBtioii  for  a  contiDiiaDce  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
cfnirti  and  a  cmvictlon  will  not  be  reveiaed 
upon  tbe  ground  that  the  continnanee  dwald 
have  been  granted,  unless  it  clearly  appears 
from  the  record  that  the  conrt  abased  Its  dis- 
cretion in  thu  respect 

(b)  A  defendant  Is  not  entitled  to  a  contin- 
uance, as  a  matter  of  right,  to  secure  comnla- 
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tive  testiniony.  If  Bpedal  reasons  exist  why  a 
continuance  should  be  granted  to  obtain  this 
claas  of  evidence,  these  reasons  must  clearly  be 
set  ont  in  the  appUcaticm  for  a  eontinoance. 

(e)  For  an  appUcation  for  a  continuant, 
which  was  insufficient  on  account  of  the  absence 
of  witnesses  and  the  sickness  of  one  of  the  coun- 
sel for  appellant,  see  opinion. 

[Ed.  Note.— Por  other  eases,  see  Orlminal 
Law.  Cent  Dig.  H  ISll.  1^.  1328-1330, 
304&-304&;  Dec  Dig.  H  586;  S83,  606,  1161.*] 

2.  JCBT  (f  108*)-Cbiiiiwai,  Law  <f  1166%*)- 

DXBQUALIFICATION— OPIN  ION. 

(a)  Before  a  juror  is  disqualified  on  ac- 
count of  an  opinion,  it  must  appear  that  the 
opini<Hi  is  fixed  and  is  such  as  will  combat  the 
evidence  and  resist  its  force.  A  mere  impres- 
sion as  to  the  guilt  or  innocence  of  a  defendant, 
where  it  appears  to  the  court  that  a  Juror  can 
and  will  disregard  such  impression  and  be  gov- 
erned entirely  in  arriving  at  a  verdict  by  the 
testimony  of  the  witnesses  and  the  instructions 
of  the  court,  will-  not  disqualify  such  juror. 

(b)  Where  there  is  nothing  in  the  record  to 
show  that  an  incompetent,  disqualified,  or  other- 
wise objectionable  juror  was  forced  upon  the  de- 
fendant this  court  will  not  consider  an  assign- 
ment of  error  based  upon  the  ruling  of  the  trial 
court  on  a  challenge  for  cause. 

[EM.  Note. — For  other  cases,  see  Jury,  Cent 


3.  Jhdictuent  and  Ihfobhaixok  <|  188*)— 
HouciDB  (I  21*)— HuBDEB— Oonvionon  or 
Manbuuobteh. 

(a)  Where  an  indictment  or  Information 
charges  that  a  murder  was  committed  with  a 
premeditated  design  to  effect  the  death  of  the 
perMm  killed,  or  of  siHne  other  perMm,  a  convic- 
tion can  be  hnfl  fbr  manslaughter  in  the  aeoond 
degree. 

(b)  The  various  classifications  made  in  our 
statutes  on  the  subject  of  felonious  homicide 
■were  never  intended  to,  and  do  not.  establish 
so  many  different  rules  of  pleading.  Their  pur^ 
pose  is  to  mitigate  the  baroships  of  the  common 
law  and  to  furnish  rules  to  guide  the  trial  judge 
Id  the  admissi(m  of  evidence  and  in  bis  instruc- 
tiona  to  the  jni7. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  If  682-686;  Dec. 
Dig.  I  188:*  Homicide.  Gent  Dig.  H  85-41; 
Dec.  IMg.  I  21.*] 

4.  CbiuiNAL  Law  <H  1169,  1175*)— Affeal— 
CoNvicnon  or  Lesbeb  Offbnhs. 

(a)  When  a  defendant  is  on  trial  for  mur- 
der, and  the  jury,  under  proper  instructions, 
find  him  guil^  of  manslaughter  In  the  second 
degree,  Uus  court  will  not  grant  a  new  trial 
upon  the  ground  that  the  defendant  should  have 
been  either  convicted  of  murder  or  manslaughter 
in  the  first  degree  or  a<»uitted. 

(b)  The  jury  have  Qie  absolute  right  to  fix 
fbe  degree  of  a  crime  of  which  a  defendant  Is 
convicted  when  the  court  submits  to  them  the 
different  decrees,  and  this  court  will  not  dis- 
turb their  verdict  upon  the  ground  that  they 
have  fonnd  the  defendant  guilty  of  a  less  de- 
gree' of  ofEuso  tiian  tiiat  which  tbe  evidence  es- 
taliUihe& 

[Bd.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  »  3074-5083.  8l7»-8182 ;  Dec 
Dig,  II  1160,  1178.*] 

Appeal  from  District  Court,  Beckham  Coun- 
ty; G.  A.  Brown,  Judge 

E.  E.  Jonee  waa  convicted  of  manslaughter 
In  the  second  d^ee,  and  appeals.  Affirmed. 

J.  G.  Baker,  a  i^ractldng  i^iyaician  at 
Sayre,  emmliied  the  wonnds  of  John  Tbur* 


mond.  the  deceased,  stiortly  after  be  died  on 
April  23,  1910.  The  lamination  disclosed 
three  gunshot  wounds,  one  on  the  right  arm 
Jnst  above  the  elbow,  and  two  through  the 
body,  <Hie  about  a  half  inch  to  the  right  of 
the  breast  bone,  between  the  fourth  an&  fifth 
rtbs,  and  the  other  jnst  to  the  right  of  that, 
about  an  Inch  or  so.  The  ballets  were  lodged 
jnst  beneath  the  skin  in  the  back,  and  vrlt- 
nees  eat  them  ont  They  were  idstol  bullets. 
They  went  straight  through  the  body,  about 
on  a  level,  and  did  not  range  ma<A  to  the 
1^  or  right  The  woonds  caused  his  death. 
The  body  was  warm  wbea  tbe  '^^■""'"■t*^ 
was  made. 

B.  B.  Brittain  was  iweeent  at  ^mnumd's 
barn  at  tbe  time  when  tbe  homicide  oceuned. 
Witness  was  standing  oa  tbe  sidewalk  in 
front  of  tbe  bom  mim  Jonea  and  Bbov^ 
ISyea  became  involved  in  a  dlfflcnlt7< 
latter  cursed  dtfendant  and  Jones  bit  him, 
knoddng  blm  down.  Uyeis  then  ran  around 
the  bam  and  entered  it  again,  saying  to 
Jones.  "Now  I  will  get  yon,  joa  stn  <tf  a 
bitch,"  and  Jones  grabbed  him  by  tbe  collar 
and  the  seat  of  bis  panto  and  butted  htm 
against  the  walL  Tburniond  came  in  then 
and  told  them  to  stop  and  to  get  out  of  his 
place  of  business.  Jones  then  rushed  for  bis 
gun  and  fired.  Witness  saw  Thurmond  enter 
the  bam,  but  did  not  notice  any  pistol  or  gun 
on  blm.  He  did  not  appear  angry  when  he 
demanded  that  Jones  and  Myers  get  out  of 
his  bam. 

J.  B.  Carson  was  with  d^oidant  on  the 
Sunday  of  tbe  killing  from  0  o'cloclc  to  near 
12  o'clock^  which  was  about  the  time  tbe 
homicide  occurred.   Defendant  thai  bad  a 

pistol. 

John  A.  Stltzler  was  present  at  Thurmond's 
bam  at  the  time  of  the  difficulty — about  12 
o'clod£.  Atwat  80  minutes  before  the  shoot- 
ing, defendant  called  to  Thurmond  to  come 
Into  the  office  of  the  bam,  that  he  had  some 
business  with  him.  Thurmond,  Moon,  and 
witness  went  in.  Defendant  then  held  out  a 
bottle  of  whisliy  in  one  hand  and  pointed  a 
gun  at  Thurmond  with  the  other  and  asked 
him  which  he  wanted.  They  all  took  a  drink, 
except  Thurmond.  Shortly  afterwards  the 
difficulty  between  defendant  Jones  and  Shor- 
ty Myers  occurred.  Witness  caught  Shorty  In 
his  arms  to  separate  them,  and  Jones  hit  at 
him  again,  missing  him,  but  hitting  witness. 
Witness  told  Mm  to  stop;  that  he  would 
make  Shorty  quit  bothering  him.  Defendant 
then  told  witness  that  if  he  had  anything  to 
say  they  could  settle  It  pretty  qul<^  About 
thai  Thurmond  came  up  and  told  Jones  to 
get  out  of  the  bam,  that  he  wanted  to  raise 
nothing  but  trouble  there,  and  he  wanted  him 
to  get  out  Jones  then  pulled  his  gun  and 
told  Thurmond,  "It  is  your  next  move,  God 
damn  you,  get  in  the  road."  Thurmond  tried 
thai  to  draw  his  gun  from  his  pants  podcet. 
bat  bad  only  the  handle  of  it  out,  whtai  Jmes 


•Tor  othw  casas  see  sam  topic  and  sseOm  HUUBBB  la  Dm.  Die.  *  Am.  XMg.  Key-No.  Seriss  *  Bsp'r  ladnss 
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flred.  Jonea  shifted  his  position  tben  to  the 
oflloe  door^  but  TbnmKmd  ranalned  where 
he  was.  Both  of  them,  meanwhile  were 
flhootlng.  Jones*  gun  snapped  twice.  Jones 
threw  np  his  hands  saylug,  "I  am  bit,"  and 
fltaggered  as  though  he  were  about  to  falL 
Thunnond  drowed  his  hands  and  said, 
'^eU»  I  guess  I  have  got  him  too."  Jones 
staggered  throu^  the  door  and  threw  his 
hand  against  the  door  and  pulled  himself 
around,  then,  seeing  Thurmond,  he  qul<^ly 
raised  his  gun  and  sbot  again  and  shot 
through  a  crack  In  the  office  dow  and  hit 
Thurmond.  Witness  saw  the  death  look  in 
Thurmond's  face,  and  saw  him  staggering, 
and  he  turned  away.  When  he  looked  again, 
he  was  lying  upon  the  sidewalk. 

W.  J.  Moon  testified  to  practically  the  same 
fiicts  sworn  to  by  Stltzler  as  occurring  up  to 
the  time  when  the  shooting  commenced.  He 
left  the  bam  at  that  time. 

0.  H.  Cope  was  near  the  bam  wh^  he 
heard  shots.  He  went  over  there  and  found 
•deceased  lying  at  the  front  door.  Defendant 
,  was  standing  a  few  feet  from  the  door,  with 
a  gun  In  his  hand,  which  witness  took  from 
him.  There  were  two  cartridges  in  it  and 
three  empty  hulls.  The  cartridges  bad  been 
snapped  on,  but  they  failed  to  fire. 

Alex.  Watson  testified  In  behalf  of  ai^»el- 
lant  that  be  was  In  a  restaurant  Just  across 
the  street  from  Thurmond's  barn  when  the 
shooting  commenced.  He  went  to  where  he 
■could  see  the  difficulty.  Thurmond  was  a 
little  sooth  and  west  of  the  door,  about  six 
feet  from  the  office  door.  Just  after  he  saw 
a  man  go  into  the  office,  Thurmond  shot  Into 
the  office  door.  Then  two  shots  came  out  of 
the  door.  After  Thurmond  fell  be  saw  Jones 
standing  near  him  with  bis  gun  In  his  hand. 

William  Polndezter  testified  In  behalf  of 
aK>ellant  His  testimony  Is  substantially  the 
same  aa  that  of  Watson. 

Boy  Dunbar  testified  In  behalf  of  appellant 
tiiat  he  was  near  the  bam  when  the  shooting 
began ;  heard  about  sevm  shots.  The  secmid 
shot  was  loudw  than  the  first 

a  H.  Bogard  testified  in  behalf  of  appel- 
lant that  he  was  in  the  restaurant;  heard 
about  seven  shots;  the  second  was  loud«r 
than  the  first;  saw  Jcoes  come  out  of  the  of- 
fice door;  just  as  Jowa  sterted  into  the  office^ 
Thurm<Mid  shot  twlo^  then  Jones  sbot  twice 
at  him. 

T.  S.  Combs  testified  In  behalf  ot  appelant 
that  be  ran  a  shop  east  of  the  stable  and  also 
of  Jone^  iriace  of  boalneBB.  Jones  bad  pawn- 
ed bis  pistol  with  talm,  and  on  tiie  morning 
of  the  homldde  redeoned  it  It  was  not 
loaded  when  he  redeemed  it  Did  not  ke^ 
tala  lAaoe  of  tnudneas  open  on  Sunday.  Jones 
came  there  and  wanted  to  redeem  bis  l^ol, 
so  witness  let  him  have  it 

B.  B.  Jone^  the  ai^^bmt  testified  in  his 
own  behalf  that  he  ran  a  restaurant  In  Sayre, 
knew  deceased,  was  friendly  with  Uim,  never 
bad  any  previous  difficulty  with  him.  About 


0  o'clodc  of  the  day  of  the'  dlfflcnlty,  dettend- 
ant  went  to  lAurmond's  stable  and  while 
there  took  a  drink  with  deceased  and  Shorty 
Myo^  Did  not  that  have  his  plstoL  Went 
by  the  second-hand  store  and  got  his  pistol 
and  tried  to  sell  It  to  Mr.  Carson.  He  passed 
Thurmond's  bam  about  noon.  When  Shorty 
Myers  accosted  blm  in  lusultlng  language, 
a  difficulty  between  them  ensued,  In  which 
defendant  shoved  Shorty  to  the  ground. 
Thurmond  came  over  and  caught  Shorty  and 
thew  went  out  of  the  bam ;  after  a  few  min- 
utes Shorty  returned  and  b^n  cursing  de- 
fendant The  latter  caught  hold  of  him  and 
tbey  both  fell  to  the  fioor.  Tbiirmond  had 
returned  and  was  standing  there  watching 
them.  John  Stltzler  then  placed  bia  hand  on 
defendant's  shoulder  and  said,  "John,  don't 
do  that";  and  just  about  then  Thurmond 
said,  "You  God  damned  son  of  a  bitch,  cut 
that  out";  and  as  he  said  that  he  drew  an 
automatic  gun  from  his  pocket  and  fired  at 
defendant  from  his  hip.  Defendant  jumped 
to  the  south  and  fired,  thai  fell.  Thurmond 
then  sbot  at  him  a  second  tlme^  and,  as  de- 
fendant jumped  up  and  started  for  the  office 
door,  he  fired  again.  Defendant  went  Into 
the  office  and  closed  the  door,  and  Thurmond 
shot  at  him  through  a  track  in  It  Then  de- 
fendant shot  Thurmond  twice.  He  fell,  and 
bis  gun  flred  as  he  fell. 

D^endant  was  diarged  twice  before  with 
an  assault  to  murder,  and,  upon  Its  being  re- 
duced to  assault  be  pleaded  guilty  to  the 
charge.  Was  also  charged  with  robbery  and 
pleaded  guilty  to  a  misdemeanor.  He  plead- 
ed guUty  also  to  aggravated  assault  once  in 
Sherman,  Tex. 

Horace  Qaltber  testified  In  rebuttal  for  the 
state  to  contradictory  statements  made  by  de- 
fendant's witness  Alex.  Watson. 

John  C  H^drlx,  county  judge,  testified  in 
rebuttal  for  the  state  that  Polndexter,  de- 
fendant's witness,  told  him  at  the  time  of  the 
inquest  that  he  knew  nothing  whatever  of 
the  facts  of  this  case. 

Gene  Steele  testified  In  rebuttal  for  tin 
state  to  having  heard  Polnderter  make  this 
statement 

Ed  Lewis,  another  member  of  the  coro- 
ner's jury,  testified  In  rebuttal  for  the  stats 
that  he  beard  Polndexter  make  state- 
ment 

Charles  B.  McPherroi  and  Charles  B.  Godi» 
ran,  both  of  Durant  for  an?ellant  Smith 
a  Matson  and  Joseph  L.  Hull,  Asst  Attys. 
Oen^  for  the  State. 

FUBMAN,  J.  (after  stating  ttie  fkcta  as 
above).  First  At  the  August  1911,  term  of 
the  district  court  of  Beckham  coun^,  an  in- 
formation was  filed  against  appellant  charg- 
ing him  with  the  crime  of  murder.  On 
the  23d  day  of  November  thereafter,  the  case 
was  readied  tot  trial,  and  appellant  filed  a 
motion  for  a  contlnuanoe  on  account  of  the 
abeence  of  Vic  ToAeeSi  Frank  Morgan,  X, 


Digitized  by 


OH) 


JONES  r.  ETTATB 


449 


H.  BeaTera,  and  S.  Slatu,  irtio  wwe  allied 
to  be  material  witnesaea  for  tite  detoidant, 
and  al^  upon  the  ground  of  tbe  slcknoBB  of 
one  of  his  local  attorneys.  Attached  to  tbe 
motion  fbr  a  contlnnance,  and  made  a  part 
thereof,  were  the  rabpcenas  which  were  is- 
mied  by  appellant  for  the  ab6«it  witnesses. 
The  subpoena  for  Yic  Torhees  was  issued 
on  the  20th  day  of  Norember ;  the  snbpcena 
tor  Frank  Morgan  was  Issued  on  the  ISth 
day  of  November;  and  the  subpoenas  for 
Beavers  and  S.  Slater  were  lasued  on  the 
10th  day  of  November,  1911.  The  subpoenas 
for  Vic  Voiiiees,  Beavers,  and  Slater  were  re- 
turned, "Not  found."  The  subpoena  fbr  Frank 
Morgan  was  returned,  "Served  on  the  IStii 
day  of  November,  1011."  It  la  nowhere  al- 
leged In  the  application  for  a  continuance 
that  the  testimony  of  the  absent  witnesses 
was  not  cumulative  and  could  not  be  ob- 
tained from  any  other  source. 

[1]  This  court  has  repeatedly  held  that  a 
continuance  will  not  be  granted  to  allow  a 
defendant  to  obtain  merely  cumulative  tes- 
timony, unless  some  special  reason  exists 
therefor.  See  Bethel  v.  State,  8  Okl.  Cr.  — , 
126  Pac.  608;  Utchfleld  v.  State,  8  Okl.  Cr. 

 ,  126  Pac.  707.   When  this  case  was  tried, 

it  appeared  from  the  testimony  introduced 
that,  if  the  absent  witnesses  had  been  pres- 
ent, their  testimony  would  have  been  only 
cumulative.  We  think  the  showing  is  also 
insufflclent  upon  the  question  of  diligence. 

In  the  case  of  Musgraves  v.  State,  3  Okl. 
Cr.  423,  106  Pac.  545,  this  court  said  i  "No 
reason  is  given  why  process  was  not  pro- 
cured for  the  witness  at  an  earlier  date. 
The  law  requires  diligence  in  these  matters. 
A  defendant  cannot  sit  still  and  wait  until 
Just  before  his  trial  before  he  begins  to  get 
ready  for  trial.  He  must  be  diligent;  and 
if  8pe<dal  reasons  exist  npon  which  a  rea- 
sonably prudent  man  would  rely,  which 
would  cause  him  to  fall  to  exercise  the  ut- 
most diligence,  he  must  state  these  reasons 
in  bis  motion  for  a  continuance  as  an  excuse 
for  not  having  exercised  the  utmost  dili- 
gence. No  such  reasons  are  stated  in  the 
motion  in  this  case.  Continuances  are  not 
granted  as  matters  of  favor  or  convenience. 
Defendants  must  learn  that  it  Is  a  very 
serious  matter  to  violate  the  laws  of  Okla- 
homa, and  that,  when  they  are  charged  with 
such  conduct,  they  must  be  diligent  In  pre- 
paring their  defense." 

So  fiur  as  the  rickness  of  one  of  appel- 
lant's local  attorneys  Is  concerned,  the  leo- 
ord  idiows  that  appellaut  had  the  benefit  of 
tiie  services  of  one  of  the  ablest  criminal 
lawyers  in  the  state  as  leading  counsel,  and 
tliat  he  also  had  the  assistance  of  local  counr 
seL  Tlie  record  nowhere  shows  that  appel- 
lant suffered  any  Injury  on  account  of  the 
overruling  of  the  motion  for  a  continuance. 
An  anillcaUon  fbr  a  continuance  Is  address- 
ed to  the  sound  discretion  of  the  trial  court, 
and  a  conviction  wlU  not  be  reversed  nooa 
128  P.— 28 


appeal  unleaB  an  abuse  of  jthls  discretion  Is 
shown. 

El]  Second.  App^nt  complains  In  his 
brief  that  tike  court  erred  as  to  the  qoaliflca- 
ttona  of  two  of  the  Jurors  In  holding  th«n 
to  be  competent,  and  that  ther^y  appellant 
was  forced  to  exhaust  two  of  his  petenq>- 
tory  chidlenges  on  said  Jurors.  An  ezqjn- 
ination  of  the  record  does  not  show  any  er^ 
ror  in  tiie  ruling  of  the  trial  court  npon  this 
qnestton.  Two  of  tlie  Jurors,  triien  namined 
on  their  voir  dire,  did  state  that  they  had 
received  impressions  about  the  case  from 
what  they  had  heard,  but  that  they  had  not 
talked  to  any  witnesses  in  the  case;  that 
^lat  th^  had  heard  was  a  mare  matter 
or  rumor  and  would  not  in  any  manner  In- 
fluence them  in  considering  the  evidence; 
and  that  they  could  and  would,  If  takot  on 
the  Jury,  disregard  all  such  Impressions  and 
be  governed  alone  by  the  testimony  of  the 
witnesses  and  the  charge  of  the  court  In 
making  up  th^r  verdict  Before  a  Juror  is 
disqualified  on  account  of  impressloas  he 
may  have  wltii  r^erence  to  a  case,  It  must 
Appear  that  he  has  sudi  an  opinl<m  as  will 
combat  the  evidence  and  resist  its  force.  See 
Johnson  v.  State,  1  Okl.  Gr.  S21.  87  Pac. 
1008,  18  Ann.  Gas.  800;  Scribner  v.  State, 
8  Okl.  Cr.  601,  108  Pac.  422,  3fi  U  R.  A  (N. 
S.)  880.  In  the  case  of  Turner  v.  Stete,  4 
Okl.  Gr.  164,  111  Pac.  888,  tills  court  ex- 
pressly held,  In  an  opinion  by  Judge  Doyle, 
that  an  opinion  to  disqualify  a  Juror  must 
be  a  fixed  one  and  not  a  mere  impression. 
This  is  the  law  as  we  understand  It.  Otber- 
wlsB  It  would  be  impossible  to  obteln  In- 
telligent jurors  in  the  trial  of  criminal  cas- 
es. We  therefore  think  that  the  court  did 
not  err  In  the  ruling  on  this  question.  Bul^ 
even  if  it  be  conceded  that  the  court  was  in 
error  on  this  question,  we  could  not  grant 
a  new  trial  on  ttds  account,  because  there 
is  nothing  in  this  record  to  show  that  ap- 
pellant suffered  any  Injury  therefirom. 

In  the  case  of  Colbert  v.  Stete,  4  Okl.  Cr. 
500,  113  ^c.  558,  Judge  Doyle,  speaking 
for  this  court  said :  "Where  there  Is  noth- 
ing In  the  record  to  show  that  an  incom- 
petoit,  disqualified,  or  otherwise  objection- 
able Juror  was  forced  upon  the  defendant, 
this  court  win  not  consider  asdgnmento  of 
error  based  upon  the  rulings  of  tlie  court 
upon  a  diallenge  for  cause." 

[S]  Third.  A  number  of  qnesttons  pre- 
sented in  the  brief  of  counsel  for  appellant 
may  be  considered  under  the  general  objec- 
tion that,  where  a  defOndant  is  charged 
with  homicide  committed  with  a  premedi- 
tated design  to  effect  the  death  of  the  per- 
son killed,  or  of  some  other  peraon,  a  con- 
viction cannot  he  had  for  manslau^ter  in 
the  second  degree.  Under  these  various  as- 
slgnmcaite  of  error,  counsel  for  appelant 
has  discussed  at  great  length  and  with  sig- 
nal ability  all  of  our  statutes  upon  the  sub- 
ject of  felonious  homicide  and  also  the  stat- 
utes of  many  other  states  of  the  Union.  If 
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the  views  contended  for  by  counsel  for  ap- 
pellant were  recognized  by  this  court,  in- 
dictments and  iDformatlonB  for  murder 
would  become  almost  as  complicated  and 
confusing  as  a  Chinese  puzzle,  and  the  very 
objects  for  which  our  statutes  were  euaeted 
would  be  defeated.  Where  an  indictment 
or  Information  charges  a  defendant  with 
murder  committed  with  a  premeditated  de- 
sign to  effect  death,  and  alleges  the  means 
with  which  the  homicide  was  committed,  and 
identifies  the  transaction  which  resulted  in 
the  killing,  this  snffideutly  informs  the  de- 
fendant of  the  accusation  against  blm  and 
enables  him  to  prepare  for  his  defense.  As 
murder  committed  with  a  premeditated  de- 
sign to  effect  death  constitutes  the  highest 
character  of  felonious  homicide,  and  as  the 
greater  necessarily  Includes  all  of  its  sever- 
al parts,  the  charge  that  the  homicide  was 
so  committed  includes  all  of  the  lesser  de- 
grees of  this  offense,  and  a  conviction  may 
be  had  for  any  of  said  leaser  degrees.  The 
various  clasdflcations  included  In  our  stat- 
ute upon  the  subject  of  felonious  homicide 
were  never  Intended  to,  and  do  not,  estab- 
lish so  many  different  rules  of  pleading. 
Their  purpoi^ie  was  to  mitigate  the  hardships 
of  the  common  law  and  to  furnish  rules  to 
guide  the  trial  judge  In  the  admission  of 
evidence  and  In  his  instructions  to  the  jury. 
If  this  was  an  open  questiou,  we  would 
discuss  It  at  length,  but  the  ^-lewa  expressed 
by  counsel  for  apiieilant  bare  already  been 
fully  discussed  by  this  court,  and  these  pre- 
^'lous  decisions  will  be  treated  as  final  upon 
these  (luestions.  See  Rhea  v.  Territory,  3 
Oil.  Or.  230.  106  Pac.  314 ;  Holmes  v.  State, 
6  Okl.  Cr.  541,  110  Pac.  430,  120  Pac.  300; 
Byars  v.  State,  7  Okl.  Cr.  650.  126  Pac.  252; 

Turner  v.  State,  S  Okl.  Cr.  ,  126  Pac.  452; 

Fritz  V.  State,  8  Okl.  Cr.  — ,  128  Pac.  170. 

[4]  Fourth.  It  Is  contended  by  counsel  for 
appellant  tliat,  under  the  evidence  in  this 
case,  appellant  should  either  have  been  con- 
victed of  murder  or  manslaughter  in  the 
first  degree,  or  that  he  should  have  been 
acquitted.  We  cannot  recognize  this  as  a 
ground  for  setting  aside  this  verdict  Mr. 
Bishop's  New  (Mmlnal  Procedure,  f  596,  is 
as  follows:  "The  jury  have  the  absolute 
power  to  fix  the  degree,  as,  if  In  the  opinion 
of  the  court,  which  it  should  state  for  their 
guidance,  the  evidence  proves,  however  con- 
clusively, the  first  degree,  they  can  still  re- 
turn a  verdict  for  the  second.  The  defend- 
ant has  no  ground  of  complaint.  Of  course 
the  proofs  must  establish  murder  of  one 
sort  or  the  other."  For  a  full  discussion  of 
this  question,  see  Warren  v.  State,  6  Okl. 
Cr.  1,  115  Pac.  812,  34  L.  R.  A.  (N.  S.)  1121. 

We  are  of  the  opinion  that  the  testimony 
in  this  case  would  sustain  a  verdict  of  ei- 
ther murder  or  manslaughter  In  the  first  de- 
gree, but  as  the  jury  in  charity  for  the  weak- 
ness end  faults  of  human  nature,  or  through 
sympathy  for  the  prisoner  or  for  nome  other 


miataken  reason,  have  seen  fit  to  convict  him 
of  manslaughter  in  the  second  degree,  we 
cannot  disturb  the  verdict  on  ttiis  account, 
although  we  are  of  the  opinion  that  he  ^ould 
have  been  convicted  of  a  higher  degree.  The 
error  was  In  favor  of  appellant,  and  it  Is 
one  of  which  he  cannot  In  Justice  be  heard 
to  complain. 

The  Judgment  of  the  lower  court  la  there- 
fore In  all  things  affirmed. 

ARMSTRONG.   P.  J.,  and   DOYLIIV  J., 

concur. 


VIAN  T.  STATU. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 

1,  1913.) 

rSylUthua  hp  tJie  Court.) 
Criuikal  Law  (|  1133*)— Apfxai^Rxhkab- 

INO. 

When  counsel  for  an  appellant  has  notice 
of  a  motion  to  dismiss  an  appeal  and  makes  no 
reply  thereto,  it  Is  too  late  after  the  case  has 
been  decided  to  attempt  to  correct  the  record  in 
a  motion  for  rehearing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  2984 ;  Dec.  Dig.  S  1133.»] 

On  rehearing.  Denied  and  Judgment  re- 
formed. 

For  former  opinion,  see  128  Pac.  1103. 

FURMAN,  J,  The  following  motion  for  a 
rehearing  haa  been  filed  in  behalf  of  appel- 
lant: "Comes  now  the  above-named  appel- 
lant, by  his  attorney,  H.  Jennings,  and  movei; 
the  court  that  a  rehearing  may  be  had  In 
this  matter,  and  for  grounds  for  such  mo- 
tion says:  First,  that  in  the  first  iiaragraph 
of  the  findings  of  this  court,  made  herdn, 
there  is  set  out  the  fact,  as  a  reason  for  the 
dismissal  of  the  appeal,  'that  the  case-made 
was  not  served  upon  counsel  for  the  state 
until  more  than  sixty  days  after  the  date 
of  sentence.'  Whereas,  at  the  time  of  the 
OTernillng  of  the  motion,  duly  filed  in  the 
district  court  of  Rogers  county,  the  defend- 
ant was  given  ninety  (9CQ  days  in  which  to 
file  such  case-made,  ten  (10)  days'  were  al- 
lowed for  amendments,  and  five  (5)  days  for 
settling  the  pleadings,  as  is  evidenced  by  a 
certified  copy  of  the  Judge's  trial  docket, 
attached  hereto,  marked  'Exhibit  A,'  and 
made  a  part  hereof,  and  that  such  case-made 
was  tiled  and  settled  within  the  time  so  pre- 
scribed. Wherefore,  appellant  prays  that  he 
may  be  granted  a  rehearing  In  this  matter. 
H.  Jennings,  Attorney  for  Appellant" 

Attached  to  this  motion,  and  made  a  part 
thereof,  is  a  certified  copy  of  the  judge's 
trial  docket  referred  to  in  the  motion,  which 
Is  as  follows:  "We  the  Jury  find  the  Deft 
Guilty— 7-3-12  Deft  filed  mo  for  new  trial, 
7-10-12  overruled  &  Deft  ex — Sentenced  to 
Pen  for  6  years  at  hard  labor,  sentence  to 
commence  July  2  1912  Bond  fixed  $3000— 
Deft  given  3  Days  to  make  Bond.  90— 10*5. " 
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We  are  at  an  utter  loss  to  know  wh;  conn- 
ael  filed  BUdi  a  motion  as  this,  for  the  very 
record  upon  which  he  relies  and  which  he 
attached  to  the  motion  contradicts  the  state- 
meut  made  In  the  motion.  Counsel  for  ap- 
pellant had  more  than  IS  days  notice  of  the 
motl<m  to  dismiss  this  api)eal,  and  made  no 
reply  to  It  Even  If  there  was  an  error  In 
the  transcript  of  the  record,  It  Is  too  late 
now  for  counsel  to  make  a  correctton  and 
be  heard  to  complain. 

Hie  motion  for  a  rehearing  Is  therefore 
denied,  with  directions  to  the  trial  conrt  to 
reftirm  the  Judgment,  and  require  the  con- 
finement of  appellant  In  the  penitentiary  for 
the  period  of  fire  years  from  date  of  Us 
recfvtlon  tlier^n.  Mandate  will  iasne  at 
once. 

ARMSTRONG,  P.  J.,  and  DOZLB,  3^ 
concur. 


JOHNS  T.  STATE. 
^Criminal  Conrt  of  Appeals  of  Oklahoma.  Feb. 
1.  1913.) 

(SyUabut  &p  iht  Court.) 

1.  Cbiuihal  La,w  (S  1172*>— Habhless  Ebbob 
— Instbuctions. 

Instmctions  to  Juries  should  be  considered 
in  the  light  of  th«  testitnony  of  the  case  in 
vbich  they  are  Kiven,  and,  where  it  appears 
from  an  inspection  of  the  entire  record  that  the 
ffuilt  of  tile  accused  is  conclusively  established, 
errors  in  the  iostnictions  xlven,  which  coald 
not  have  .injured  the  appellant,  will  not  be 
Kround  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  1}  3128,  3164-31A7,  3109-3163, 
:iia) ;  Dec.  I^.  f  1172.*] 

2.  HoinciDB  (I  114*)— SELF-DBFEnsE—Mnrn- 

AI.  COHBAT. 

If  a  person  armed  with  a  deadly  weapon 
voluntarily  and  unnecessarily  enters  into  a  mu- 
tual combat  for  the  purpose  of  getting  a  pre- 
text to  slay  bis  adversary,  or  if  such  person  has 
reason  to  believe  that  snch  combat  will  or  may 
result  in  death  or  Berious  bodily  injury  to  one 
or  the  other  of  the  persons  engaged  therein, 
then  the  right  of  self-defense  will  not  arise  in 
hvor  of  such  person,  no  matter  to  what  ex- 
tremis be  may  be  reduced  during  such  combat 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II 163,  154;  Dec.  Dig.  |  114.*] 

3.  CuiONAi.  Law  (|  IIQO*)— BuEre— Cita- 
non  or  AimioBmBs. 

In  their  briefs,  counsel  should  cite  the  vol- 
ume and  page  of  the  Oklahoma  reports  of  all 
decisions  of  this  state  upon  which  tney  rely. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ||  29B6,  SOO^JOm,  3205; 
Dec  Dig.  I  1130.*] 

Appeal  from  District  Court;  Bnghes  Conn- 
ty:  John  Carutfaers,  Judge. 

Dellla  Johns  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

Walker  &  Fancher,  of  IIoldenTllIe,  for  ai>- 
pellant  Chas.  West,  Atty.  Gen.,  for  the 
State. 

FURMAN,  J.  So  far  as  the  material  ques- 
tions in  this  case  are  concerned,  there  Is  no 


substantial  conflict  In  the  testimony.  Appel- 
lant was  the  wife  of  deceased.  By  a  prior 
marriage  she  had  become  the  mother  of  five 
children,  three  girls  and  two  boys.  Without 
going  Into  details,  it  is  sufficient  to  say  that 
the  testimony  discloses  a  wretched  state  of 
feeling  existing  between  appellant  and  the 
deceased  some  time  prior  to  the  homldde. 
The  eldest  daughter  of  appellant  bad  left 
home.  Appellant  bronght  her  back.  It  ap- 
pears that  the  deceased  had  charged  this 
girl  with  a  want  of  chastity.  Ai^llant  stat- 
ed to  several  witnesses  the  day  before  the 
homldde  that  deceased  bad  said  to  her  that, 
If  she  did  not  whip  the  girl,  he  would  whip 
her,  and  ai^idlant  farther  stated  that  she 
then  Informed  the  deceased  that  If  he 
UilB  wonid  be  the  last  whipping  he  would 
ever  give  beri  that  she  (appellanQ  would 
kill  him.  It  appears  from  the  testimony  that 
on  the  morning  of  the  homicide  a  rloleit 
quarrel  arose  between  appellant  and  deceased 
In  which  a  greftt  deal  of  Improper  lai«uage 
was  used  by  both  parties.  It  also  appears 
that  deceased  was  not  armed  during  this 
controversy,  but  that  appellant  bad  a  gnn  in 
her  bands,  and  that  during  this  controversy 
ai^llant  shot  the  deceased  and  killed  him. 
After  the  shooting  she  was  asked  why  she 
had  UUed  the  deceased,  and  she  said.  "She 
had  been  in  hell  for  seven  years,  ber  and  her 
children,  and  she  couldn't  get  along  any 
longer." 

[2]  On  account  of  the  doctrine  of  mutual 
combat,  armed  with  a  deadly  weapon,  and 
previous  threats  of  appellant  to  kill  the  de- 
ceased, and  the  statement  made  by  appel- 
Isnt  Just  after  the  killing,  the  evidence  In 
this  case  does  not  present  the  issue  of  self- 
defense.  The  law  is  that  when  a  person  Is 
armed  with  a  deadly  weapon  and  voluntarily 
and  unnecessarily  enters  Into  a  mutual  com- 
bat for  the  purpose  of  getting  a  pretext  to 
kill  his  adversary,  or  knowing  that  such 
combat  will  or  may  result  in  death  or  serious 
bodily  Injury  to  one  or  the  other  of  the  per- 
sons  engaged  therein,  then  In  such  case  the 
right  of  self-defense  will  not  arise  In  favor 
of  such  person,  no  matter  to  what  extremity 
he  may  be  reduced  In  such  combat.  See 
Eoozer  V.  fetate,  7  Okl.  Cr.  336, 123  Pac.  554. 

[1]  We  also  think  that  the  court  might 
well  have  omitted  the  charge  upon  man- 
slaughter. It  is  therefore  not  necessary  to 
discuss  a  number  of  questions  raised  by 
counsel  for  appellant  with  reference  to  the 
Instructions  of  the  court,  for  objections  to 
instructions  must  always  be  considered  In 
the  light  of  the  testimony  In  the  case.  We 
think  that  the  Instructions  complained  of, 
while  not  entirely  correct,  were  beoeflclal  to 
appellant  in  that  their  effect  was  that  they 
reduced  a  verdict  which  should  have  been 
for  murder  to  manslaughter. 

[3]  In  the  brief  of  counsel  for  appellant, 
numerous  decisions  of  this  court  are  cited, 


•For  otlicr  c«ms  sm  um«  V^le  and  ■•ctlon  NUMBER  is  Dsc.  Pig.  tt  Am.  Dig.  Kcijr-No.  Strlss  A  Rcv'r  Ind«XM 


Digitized  by 


Google 


453 


129  PACIFIO  REPORTBB 


(Ner. 


glTlng  the  page  and  volume  of  the  Padflc  Re- 
porter upon  whlcb  they  can  be  found.  We 
have  no  objectloQ  to  counsel  citing  cases  fat 
the  Padflc  Reporter,  but  vhen  they  dte  de- 
cisions of  their  own  state  tJiey  should  giTe 
the  TOlume  and  page  of  the  state  report  up- 
on which  the  cases  can  be  found.  We  trdht 
that  the  lawyers  of  Oklahoma  will  heed  this 
request  in  the  future.  We  And  no  prejndidal 
error  in  the  record. 

The  Judgment  of  the  lower  court  ia  there- 
fore in  all  things  affirmed. 

Aa>ISTEO^'G,  p.  J.,  and  DOYLE.  J.,  con- 
cur. 


STATE  ex  rel.  RPRINGMETER  v.  BAKER. 
STATE  ex  rel.  LEGATE  v.  JOSEPHS. 
(Noa.  1,949,  1.950.) 
(Supreme  Conrt  of  Nevada.    Jaa.  4,  1913.) 

1.  Quo  Wabbanto  (S  34*)— Election  Con- 
tests—Juki  s  dictio  s. 

Tbe  court  has  Jurisdiction  to  allow  a  writ 
of  quo  warranto  on  the  relation  of  a  defeated 
candidate  for  a  state  office  to  contest  the  elec- 
tion. 

[Ed.  Note.- For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  8  41 ;  Dec.  Dig.  f  34.*] 

2.  Quo   Wabranto   (S   57*>— Contests— Ap- 

POinnfENT  OF  COMMISSIOSEB— JuaiBDICTION 
OF  COUBT. 

Under  Comp.  Laws,  |8  3279.  3280,  author- 
ising the  court  to  direct  a  reference  when  neces- 
sary for  the  information  of  the  court,  etc.,  the 
court,  In  quo  warranto  to  contest  an  election 
to  a  state  office,  has  jurisdiction  to  appoint  a 
commissioner  to  count  the  undisputed  ballots 
and  report  to  tbe  court  for  its  information  tbe 
actual  ballots  in  dispute  as  well  as  the  fact  and 
number  of  undisputed  ballots. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  I  68;  Dec,  Dig.  {  67.*] 

8.  Blectioks      307*)  —  CSompensation  of 
couhisbioneb  appointed  bt  coubt. 

The  compensation  due  the  commissi oher, 
appointed  by  the  Supreme  Court  in  an  election 
cpntest  to  count  the  ballots  which  are  undisput- 
ed and  report  the  actual  ballots  in  dispute,  may 
be  taxed  as  costs  against  the  defeated  party ; 
but  the  court  may  not  order  relator  to  pay  tbe 
costs  in  advance,  thought  the  commissioner  may 
withhold  his  report  until  payment  is  made  by 
tbe  party  calling  for  it,  and  any  compensation 
advanced  by  either  party  to  receive  and  use  the 
report  will  be  recovered  as  other  costs  from  the 
losing  party. 

(Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §  333 ;  Dec.  Dig.  |  307.*] 

4,  Costs  (|  3*)— Recovbbt— Statutobt  Pbo- 

TIBIONS. 

Costs  are  recoverable  only  hy  express  stat- 
utory provisions. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  IS  1,  4,  5 ;  Dec.  Dig.  {  3.»] 

6.  Olerks  of  Courts  (S  11*>— Costs  in  Str- 
fbehe  Court — Statutobt  Provisions. 
The  fees  of  the  clerk  of  the  Supreme  Court 
prescribed  by  Comp,  Laws,  |  2409,  allowing  a 
fee  for  entering  any  motion,  rule,  or  order,  and 
a  fee  for  filiuK  each  paper,  are  limited  to  or- 
ders and  motions  defined  by  section  3580,  pro- 
viding that  every  direction  of  the  court  made 
or  entered  in  writing  and  not  included  in  the 
judgment  is  an  order,  and  an  application  for 
an  order  is  a  motion,  and  an  otter  of  or  objec- 


tion to  evidence,  or  a  roling  admitting  or  re- 
jecting evidence,  or  tbe  routine  adjournment 
of  the  trial,  is  not  a  motion  and  order,  and  tbe 
clerk  may  not  recover  fees  therefor. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts.  Cent  Dig.  H  33,  38,  41,  60,  S2,  67,  60, 
68 ;  Dec.  Dig.  f  ll.*l 

6.  Costs  <|  240*)— Liability— Pbimabt  Lia- 

BILITT. 

Each  party  to  an  appeal  or  proceeding  in 
tbe  Supreme  Court  is  primarily  uable  for  the 
costs  made  by  him,  and  there  is  no  statutory 
authority  for  the  charging  to  relator  or  appel- 
lant, or  requiring  the  payment  by  them  before 
judgment,  of  fees  incurred  by  respondent 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  SB  922-926;  Dec.  Dig.  {  240.*] 

7.  Costs  <S  240*) — Costs  in  Supbeme  Goubt. 

Where  costs  are  incurred  on  both  sides  on 
appeal  or  original  proceeding,  the  clerk  must 
collect  his  costs  in  advance  from  the  respective 
parties  incurring  them. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  S3  922-926;  Dec.  Dig.  {  240.*] 

8.  Clebkr  of  Coubts  (S  14*)— Costs  zn  Sv- 

FBEUB  CoURI^FeeS  OF  CLEBK. 

The  clerk  of  the  Supreme  Court  in  an 
original  proceeding  must  on  request  issue  sub- 
wBuaa,  and  fees  therefor  will  be  disallowed  un- 
less the  party  against  whom  the  charge  is  made 
applied  for  and  obtained  a  written  order  for  the 
subpoenas. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  S  42 ;  Dec.  Dig.  |  14.*] 

9.  Elections  (|  2Q3*)-~C0NnaT8— Bauats  Aa 

Exhibits. 

A  party  to  an  election  contest  may  attach 
all  ballots  in  the  same  precinct  to  which  be  ob- 
jects and  have  tbem  filed  as  one  exhibit  but 
the  ballots  of  each  precinct  should  be  kept  sep- 
arate. 

[Ed.  Note. — For  other  eases,  see  ElecHon% 
Cent.  Dig.  It  288-296;  Dec.  Dig.  |  S03.*] 

10.  Elections  (8  186*)— Ballots— Ma  BKisa 
Ballots. 

Under  Rev.  I^wfl,  S  1858.  providing  that 
when  a  voter  marks  more  names  than  there  are 
persons  to  be  elected  to  office,  or  where  it  is  im- 
possible to  determine  bis  choice  for  any  office, 
his  vote  for  the  office  shall  not  he  counted,  a 
ballot  containing  a  cross  after  the  names  of  the 
candidates  for  the  same  office  cannot  be  counted 
for  either. 

[£:d.  Note. — For  other  cases,  see  ElectioUL 
Cent  Dig.  {  169 ;  Dec  Dig.  1 186.*] 

11.  Elections  (|  194*)— Ballots— Mabkino 
Ballots. 

Under  Rev.  Laws,  !  1852.  providing  that 
the  voter  shall  prepare  his  ballot  by  stamping 
a  cross  in  the  square,  and  in  no  other  place, 
after  the  name  of  the  person  for  whom  he 
intends  to  vote,  tbe  cross  must  be  in  the  square 
after  the  name  of  the  candidate,  and  a  ballot 
with  a  cross  after  the  name  of  the  candidate 
and  before  the  square  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Blectioni, 
Cent  Dig.  f|  166,  167;  Dec  Disr.  |  194.*] 

12.  Elections  (S  ISO*)— Ballots— Mabkiho 
Ballots. 

Under  Rev.  Laws,  f  1852,  providing  that  in 
case  of  a  constitutional  amendment  submitted 
tlie  cross  shall  be  placed  after  the  answer  which 
the  voter  desires  to  give,  tlie  cross  in  voting 
for  or  against  a  constitutional  amendment  need 
not  he  placed  in  the  square,  and  a  ballot  with  a 
crosH  before  the  square  and  after  the  word 
"YeB"  or  "No"  in  voting  on  a  constitutional 
amendment  is  valid,  as  is  also  a  ballot  in  which 
a  single  cross  is  placed  in  the  square. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Cent  Dig.  §g  151-155,  157;  Dec  Dig.  8  18a*I 
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13.  EixcTioirs  (f  194*)— Baixots— Mabkiko 

BAIXOT& 

A  ballot  cimtaining  a  cross  placed  in  the 
square  and  another  cross  placed  before  the 
square  and  after  the  word  "Yes"  or  "No"  in 
voting  on  a  constitutional  amendment  must  be 
rejected  because  of  the  extra  cross. 

[Ed.  Note.— For  other  cases,  sec  Elections, 
Cent  Dig.  gfi  166,  167 ;  Dec.  Dig.  {  194.*] 

14.  Elbctioits  (I  191*}— Ballot»— Mabkino 

BAI.I.OT8. 

Under  Rev.  Lavs,  8  ISTSS,  providing  that 
any  ballot  on  which  appears  names  or  marks 
excepting  as  provided  tor  shall  not  be  counted, 
a  ballot  containing  a  cross  in  the  square  fol- 
lowing a  blank  space  left  for  filllog  in  the  name 
of  a  candidate  for  an  office  for  which  no  candi- 
date has  been  nominated,  or  containing  the 
name  of  a  candidate  written  by  the  voter,  must 
tw  rejected. 

[Ed.  Note.— For  other  cases,  see  EUectionB, 
Cent  Dig.  H  166. 167;  Dec.  Dig.  |  194.*] 

15.  EJucnoKS  a  IM*)— Ballots— Masking 
Ballots. 

Ballots  containing  crosses  made  with  lead 
pencil  or  pen,  or  by  marking  with  the  wrong 
end  of  the  stamp,  must  be  rejected. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent  Dig.  IS  166,  167;  Dec  Dig.  |  194.*] 

16.  Elections  (S  194*)— BAitoTfl— Mabking 
Ballots. 

A  ballot  containing  an  erasure  destroying 
the  texture  of  the  paper,  or  containing  holes 
rubbed  or  torn  through  die  paper  by  the  voter, 
must  be  rejected. 

[Ed.  Note. — For  other  cases,  see  Elections^ 
Cent  Dig.  H  166,  107:  Dec.  Dig.  8  194.*] 

17.  Elections  (8  194*)— Ballots— Mabkino 
Ballots. 

A  ballot  containing  marks  other  than  those 
required  for  voting,  apparently  designed  for 
identificatioo,  or  which  may  be  readily  used  for 
that  purpose,  will  not  be  counted. 

[Ed.  Xote. — For  other  cases,  see  Elections, 
Cent  Dig.  8§  160.  107 ;  Dec.  Dig.  8  194.*] 

18.  Elections  (§  106*)— Ballots— Failube  to 
Tear  Off  Xumbeb. 

A  ballot  from  which  the  number  has  not 
been  torn  by  the  election  olticera  is  valid. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  88  106,  167 ;  Dec.  Dig.  8  166.*] 

Quo  warranto  by  the  State,  on  the  rela~ 
tlon  of  George  Sprlngmeyer,  against  Cleve- 
land H.  Baker,  and  by  the  State,  on  the  rela- 
tion of  J.  W.  T^gate,  against  Joe  Josephs, 
to  contest  elections  to  the  office  of  Attorney 
General  and  Clerk  of  the  Supreme  Court. 
Proceeding  on  relation  of  George  Sprlng- 
meyer  dismissed,  and  Judgment  for  respond- 
ent Joe  Josephs. 

See,  also,  126  Pac.  345. 

George  Springmeyer,  of  Goldfield,  for  re- 
lators. Wm.  Woodburn,  James  R.  Judge,  and 
C.  H.  Baker,  all  of  Carson  City,  for  respond- 
ent& 

PER  CURIAM.  Itelator  J.  W.  Legate  and 
Joe  Josephs,  respondent,  were  opposing  can- 
didates for  the  office  of  clerk  of  the  Supreme 
Court  at  the  general  election  in  1910.  On 
the  face  of  the  returns  respondent  had  a 
majority  of  ll  votes.  This  contest  was 
brongtat  on  the  3d  day  of  January,  1911.  At 
the  same  time  a  contest  for  the  office  of 


Attorney  General  of  the  state  was  Instituted 
on  the  relation  of  George  Sprlngmeyer 
against  Cleveland  H.  Baker,  who  on  the 
face  of  the  returns  bad  a  majority  of  65 
votes  over  the  relator  Sprlngmeyer.  Both 
relators  were  represented  by  the  same  coun- 
sel as  were  both  respondents,  and  stipulated 
that  their  causes  should  be  consolidated 
and  treated  Jointly,  in  so  far  as  the  Inter- 
position of  objections  and  the  rulings  of  the 
court  and  other  matters  pertaining  to  the 
conduct  of  the  trial  might  be  concerned. 

[1]  The  respondents  first  appeared  protest- 
ing against  the  Information  filed  by  relator 
and  Interposed  a  demurrer  Questioning  the 
authority  of  the  court  to  allowing  the  writ 
of  quo  warranto  asserting  that  "the  court 
has  no  Jurisdiction  over  the  subject-matter 
of  said  proceeding,  in  that  such  proceeding 
can  only  be  Instituted  in  the  name  of  the 
state  on  relation  of  and  by  the  Attorney 
General  of  the  state,  and  cannot  be  instituted 
in  the  name  of  the  state  on  the  relation  of 
a  private  individual  without  the  intervention 
of  the  Attorney  General." 

The  court  after  due  consideration  of  the 
contenti^>n  of  relator  found  it  to  be  without 
merit  McMillan  v.  Sadler,  25  Nev.  105, 
58  Pac.  284,  50  Pac.  546,  63  Pac.  128,  83 
Am.  St.  Rep.  573.  And  on  January  5,  1911, 
made  an  order  allowii4[  the  proceeding  in  quo 
warranto. 

[2, 3]  On  the  3lBt  day  of  May,  1911.  a 
commissioner  was  appointed  to  assist  the 
court  In  openlug,  examining,  and  classlfyiiig 
the  ballots.  Counsel  for  respondents  ques- 
tioned the  authority  of  the  court  to  make  the 
appointment  of  a  commissioner,  which  was 
overruled  by  the  court  in  the  following  opin- 
ion delivered  from  the  bench : 

"At  the  beginning  of  the  contest  In  the 
above-entitled  cause,  after  a  demurrer  and 
other  motions  and  objections  were  overruled, 
and  it  appeared  that  in  this  contest  an  ex- 
amination of  some  25,000  ballots  would 
probably  be  necessary,  and  it  further  ap- 
pearing that  in  all  probability  approximately 
75  per  cent,  of  said  ballots  would  be  free 
from  objection  of  either  of  the  parties  to 
this  contest  and  the  court  beii^  occupied 
with  a  heavy  calendar  of  causes  and  other 
Important  official  work,  the  court,  in  order 
to  save  several  months  of  its  time,  believing 
it  to  be  in  the  Interest  of  the  state  that 
the  time  of  the  court  should  be  consumed 
In  other  matters  before  them  raOier  than  in 
the  examination  of  and  passing  upon  b^ots 
undisputed,  under  its  authority  made  the 
following  order  appointing  a  commissioner: 
The  court  heretofore  baring  signifled  th^r 
intention  of  a^winting  a  commissioner,  to 
take  charge  of  the  conntlng  of  the  ballots 
and  report  to  the  court  any  and  all  Irregu- 
larity appertaining  to  the  same,  and  retort 
to  the  court  any  and  all  objecticais  dortaig 
the  trial  of  the  above-entitled  cases.  It  Is 
ordered  by  the  court  that  George  L.  Sanford 


*ror  other  eases  sea  same  topla  and  section  NUHBBH  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Serlai  *  Rep'r  Indazes 


Digitized  by 


Google 


464 


129  PACIFIC  REPOBTBB 


be,  and  la  hereby,  appointed  commissioner 
in  the  above-entitled  cases.  As  such  com- 
missioner, he  ia  empowered  to  count  all 
tbe  ballots  offered  la  erideoce,  to  number 
In  Indelible  pencil,  and  lay  aside  for  each 
precinct,  all  ballots  not  clearly  regular  to 
which  objection  Is  Interposed;  to  report  to 
the  court  the  number  of  ballots  for  each 
party  to  each  proceeding  to  which  there  Is 
no  objection ;  to  present  to  the  court  all  the 
ballots  to  which  objection  Is  made;  and  to 
carefully  preserve  In  the  custody  of  the 
court,  without  change,  otherwise  than  as 
marked  for  identification,  all  ballots  which 
are  offered  In  evidence.' 

"The  authority  of  the  court  to  make  this 
appointment  Is  questioned  by  the  respond- 
ents herein.  We  have  no  question  whatever 
of  our  authority  to  make  such  appointment 
It  Is  contended  by  the  relators  that  we  have 
the  Inherent  power  to  make  such  appoint- 
ment ;  but,  be  that  as  it  may,  it  Is  unneces- 
sary for  us  to  pass  upon  this  question  for 
the  -  reason  that  we  find  express  statutory 
authority  to  have  made  this  appointment 
nnder  sections  8279  and  3280  of  the  Com- 
piled Laws  of  Nevada,  which  read: 

"  'A  reference  may  be  ordered  upon  the 
agreement  of  the  parties,  filed  with  the  clerk, 
entered  In  the  minutes:  First,  to  try  any 
or  all  of  the  Issues  In  an  action  or  proceed- 
ing whether  of  fact  or  law,  and  to  report 
a  Judgment  thereon.  Second,  to  ascertain 
a  fact  necessary  to  enable  the  court  to  pro- 
ceed and  determine  the  case. 

"  'When  the  parties  do  not  consent,  the 
court  may  upon  the  application  of  either, 
or  of  Ita  own  motion,  direct  a  reference  in 
the  following  eases :  First,  when  the  trial  of 
an  issue  of  facts  requires  the  examination 
of  a  long  account  on  either  side;  in  which 
case  the  referees  may  be  directed  to  hear 
and  decide  the  whole  issue,  or  report  upon 
any  specific  question  of  fact  involved  therein. 
Second,  when  the  taking  of  an  account  is 
necessary  for  the  information  of  the  court 
before  Judgment,  or  for  carrying  a  Judgment 
or  order  luto  efTect.  Third,  when  a  question 
of  fact,  other  than  upon  the  pleadings, 
arises  upon  motion  or  otherwise  in  any 
stage  of  the  action ;  or,  fourth,  when  It 
to  necessary  for  the  information  of  the  court 
In  a  special  proceeding.' 

"Under  the  authority  of  the  above  pro- 
visions the  court  has  the  unquestioned  au- 
thority, without  consuming  Its  time,  to  ap- 
point a  commissioner  to  take  a  count  of  the 
ballots  which  are  undisputed  and  to  have 
him  report  to  the  court  for  its  Information 
tbe  actual  ballots  In  dispute  as  well  as  the 
fact  and  number  of  undisputed  ballots. 

"As  to  how  and  by  whom  the  commissioner 
appointed  Is  to  be  paid,  we  are  of  the  opinion 
that  such  conpensatlon  as  may  be  due  him 
for  bis  services  rendered  Is  to  be  taxed  as 
costs  against  the  losing  party  to  the  contest 

**As  to  the  authority  of  this  court  to  order 
relators  to  pay  in  advance  such  costs,  as  ia 


[  suggested  by  counsel  for  respondents,  we 
find  no  such  authority.  As  we  have  held, 
supra,  that  costs  were  not  recoverable  at 
common  law,  and  a  party  Is  liable  for  them 
only  when  their  payment  Is  required  by  ex- 
press statutory  provision,  it  follows  that. 
In  tbe  Imposition  of  costs  on  either  party, 
the  court  must  find  some  authority,  and  as 
there  is  no  authority  to  be  found  warranting 
tbe  court  ^  a  proceeding  of  this  character, 
to  Impose  costs  in  advance  of  a  hearing  of 
the  cause,  or  to  tax  them  against  one  party, 
or  the  other,  until  a  Judgment  carrying  costs 
Is  awarded,  we  are  of  the  opinion  that  the 
costs  are  to  be  taxed  against  the  losing  party. 
The  commissioner  or  referee  appointed  by 
the  court  is,  however,  prtvlleged,  and  it  is 
his  lawful  right  to  withhold  his  report  until 
such  payment,  as  he  may  be  entitled  to  and 
awarded  by  the  court,  is  paid  by  tbe  party 
calling  tOT  his  report,  to  l>e  introduced  as 
evidence  or  used  In  the  trial  of  the  cause 
before  the  court,  and  the  court  will  not  order 
the  referee  to  deliver  said  report  to  the  par- 
ties demanding  It,  or  file  the  same,  before 
his  compeusatlon  Is  paid  by  the  party  de- 
siring It,  for  the  zeason  tt  would  have  no 
such  authority. 

"The  Oourt  of  Ain>ea]s  of  New  York,  in 
the  case  of  Gelb  v.  Topping,  passed  upon  the 
point  adversely  to  the  contentions  of  respond- 
ents that  relators  could  be  compelled  to  pay 
the  fees  of  the  referee  In  advance,  but  also 
held  that  tbe  referee  was  not  bound  to  part 
with  his  report  without  the  payment  of 
his  legal  fees.  Gelb  v.  Topping,  83  N.  T. 
46.  The  Supreme  Court  of  Wisconsin,  In 
the  case  of  King  v.  Whiton,  also  held  adverse- 
ly to  respondents'  contention  that  the  court 
had  the  authority  to  order  relators  to  pay 
the  fees  of  the  referee  In  advance,  but  sus- 
tained the  position  that  the  referee  was  en- 
titled to  hold  his  report  and  demand  his 
fees  In  advance  before  the  same  could  be 
filed  or  used  as  evideuce  on  the  trial  of  the 
cause.  King  v.  Whiton,  15  Wis.  800.  For 
other  cases  In  point,  see  Cummins  v.  Robin- 
son [2  Okl.  494]  37  Pac.  1064;  Fisher  v. 
Raab  et  al.,  81  N.  Y.  235.  In  support  of  the 
authority  of  this  court  to  Impose  the  costs 
upon  the  losing  party,  see  Schawacker  v. 
McLaughlin  [i:t9  Mo.  333]  40  S.  W.  935; 
In  re  City  of  New  Orleans,  19  La.  [Ann.] 
382;  Lobdell  v.  Bushnell,  27  La.  [Ann.]  395; 
34  Cyc.  893,  and  cases  therein  cited. 

"Such  compensation  as  may  be  allowed 
for  the  services  rendered  by  the  commis- 
sioner will  therefore  be  taxed  finally  against 
the  losing  party.  Should,  however,  any  fees 
or  compensation,  which  the  commissioner 
might  be  entitled  to,  be  advanced  by  either 
party  for  tbe  purpose  of  receiving  and  using 
the  report  of  tbe  commissioner  In  the  trial 
of  the  cause,  such  party  ao  advancing  tbe 
same,  if  be  prevail  In  the  action,  win  be 
entitled  to  recover  the  same  as  other  coats 
from  the  losing  party." 

During  the  proceedings  there  was  prewot- 
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ed  for  coiMklerfttton  of  the  court  tbe  legality 
of  certain  gIotVs  fees  duiTKed  against  rela- 
tora  wlildi  were  passed  upon  In  the  foUow- 
iag  oplnlini  d^rered  frmn  tlie  bMicb: 

"There  is  presented  for  our  determination 
the  legality  of  the  derk^  fees  chained 
against  relaton  Cor  nomerons  motions,  or- 
ders,  and  filings.  A  number  of  these  which 
were  made  tor  the  respondents  have  been 
cbaived  to  the  relators.  The  fee  of  $1.25  for 
a  motion  and  91*2S  for  an  order  have  been 
charged  for  the  admission  of  testimony  and 
for  tbe  OTermling  of  objections  to  the  intro- 
duction of  evidence. 

[4]  "Costs  were  not  recoverable  at  com- 
mon law,  and  a  party  Is  liable  for  them  only 
when  their  payment  is  required  by  express 
statutory  provisions.  McKenzle  t.  Coslett, 
28  Nev.  220  [80  Paa  1070];  ll  C5yc.  24;  In 
re  Green,  Clerk,  40  Mo.  App.  In  State 

ex  rel.  Blonnt  t.  Simmons,  120  N.  C.  19,  20 
S.  E.  649,  tbe  court  said;  'The  overcharges 
and  abases  in  making  out  bills  of  cost  have 
become,  and  Justly,  a  matter  of  public  com- 
plaint Yet  there  is  this  excuse,  that,  bills 
of  costs  having  rarely  been  before  the  courts, 
clerks,  no  matter  how  conscientious,  have 
bad  no  authoritative  construction  to  follow. 
Hence  there  has  been  very  little  uniformity ; 
each  clerk  being,  like  the  Gentiles  ot  old,  a 
law  unto  himself.' 

[5]  "As  held  in  Shed  v.  Rtillroad  Co.,  67 
Mo.  687,  statutes  in  reference  to  costs  must 
!«  strictly  construed,  and  au  officer  cannot 
legally  claim  fees  unless  the  statute  has  ex- 
pressly conferred  the  right  to  collect  tbem. 
Section  474  of  tbe  Practice  Act  provides  tbat 
'there  shall  be  allowed  to  the  prevailing  par- 
ty In  any  action  in  tbe  Supreme  and  district 
courts,  his  costs  and  necessary  dluburse- 
ments,  in  the  action  or  special  proceeding  In 
the  nature  of  an  action,*  The  following  sec- 
tions provide  for  the  allowance  of  costs  in 
judgments,  and  section  478  for  their  appor- 
tionment between  the  parties  in  the  discre- 
tion of  the  court  upon  the  rendition  of  Judg- 
ment The  statute  (Comp.  Laws,  |  2468)  al- 
lows the  dark  of  the  Supreme  Court  in  ad- 
dition to  oth^  fees,  $1.2S  for  enterlug  any 
motion,  role,  or  ordw,'  and  30  cents  for  fil- 
ing each  paper.'  Bnle  27  [78  Pac.  xv]  of 
this  court  provides  that  'no  transcript  or 
original  record  shall  be  filed  or  cause  regis- 
tered, dodceted,  or  entered  until  an  advance 
fbe  of  twenty-fiye  dollars  Is  paid  into  the 
dftriE's  office,  to  pay  accruing  costa  of  suit' 
In  oompllanoe  with  tlds  rule,  f60  were  paid 
to  tbe  derk  by  relators.  Section  491  of  the 
Pmetlee  Act  (Comp,  Laws,  I  3086)  was  as 
follow*:  'Bvery  Erection  of  a  court  or  judge 
made  or  «itered  in  writing,  and  not  Included 
In  a  judgment  is  denominated  an  order.  An 
an^lcatlott  for  an  order  is  a  motion.*  The 
following  sections  provide  that  motions  shall 
be  made  in  the  county  In  which  the  action 
Is  brought  or  In  an  adjoinli^  county  In  tbe 
same  district  and  the  time  within  whldi 


written  notice  of  motion,  when  written  no- 
tice Is  necessary,  must  be  given  and  the 
manner  in  which  It  must  be  served.  In 
State  ex  reL  Blount,  supra,  tbe  court  said: 
TbB  cbarge— motion  fOr  judgment,  25  cents 
—is  often  made  by  clerks,  but  is  illegaL  The 
motion  for  which  25  cents  is  allowable  Is  a 
motion  in  the  cause  made  in  writing  and  re- 
quired to  be  recorded,  not  the  mere  vwbal 
application  for  a  judgmrat' 

[I]  "We  conclude  that  tbe  fee  of  91-25  for 
entering  every  motion  or  order,  which  the 
clerk  Is  authorized  to  chaise  under  section 
2469  of  the  Compiled  Laws,  is  limited  to  or- 
ders and  motions  defined  by  section  ,^1  of 
the  Practice  Act  (Comp.  Laws,  i  3S8b),  and 
to  directions  of  a  court  or  Judge  required  to 
be  made  or  entered  in  writing,  and  to  appli- 
cations for  tbe  same.  We  do  not  understand 
that  every  offer  of,  or  objection  to,  evidence 
is  a  motion,  nor  that  every  ruling  of  the 
court  admitting  or  rejecting  answers  or 
questions,  testimony,  or  evidence  is  au  order 
within  the  definition  of  motion  and  ordw 
for  which  tbe  clerk  is  authorized  to  charge 
under  tbe  fee  bill.  Nor  do  we  think  that 
the  routine  adjournment  by  the  court  of  the 
trial  or  hearing,  which  may  last  several 
months,  until  the  next  day,  or  for  a  few 
days  to  accommotete  pressing  mgagements 
of  the  court  or  counsel,  is  of  the  magnitude 
of  a  motion  and  order  for  cmtlnnance  as 
generally  understood,  or  warrants  tbe  charg- 
ing of  the  fee  for  motion  and  order,  exc^t 
in  <»8es  where  objection  is  made  to  the  con- 
tinuance and  the  court  Is  required  to  rule 
upon  tbe  merits  of  the  motion  and  objec- 
tion ;  It  being  well  understood  when  the  pro- 
ceeding commenced  that  such  adjournments 
would  be  necessary  because  of  the  necessi- 
ties of  the  court  as  well  as  counsel.  But 
there  Is  no  statute  or  authority  providing  for 
the  cbarglng  to  relators  or  appellants,  or  re- 
quiring tbe  payment  by  them  before  Judg- 
ment, of  fees  Incurred  by  respondents.  Each 
party  to  an  appeal  oi^  proceeding  is  primar- 
ily liable  for  the  costs  made  by  them  respec- 
tively. 

.  17]  "Since  tbe  adoption  of  Rule  27,  supra. 
It  lias  be«i  tbe  practice  of  tbe  clerk  to  col- 
lect all  costs  of  both  parties  out  of  the  ad- 
vance fee  of  $25  deposited  by  the  appellant 
or  relator.  While  this  course  Is  not  strictly 
In  accordance  with  the  law,  it  In  most  cases 
results  In  a  convenience  to  both  parties  as 
well  as  to  the  clerk  of  the  court  In  most 
cases  this  advance  fee  is  sufficient  to  cover 
the  costa  of  Imth  parties,  and  no  Injury  to 
either  party  can  ordlnari^  result  therefrom, 
for  the  prevailing  party  la  entitled  to  lecov- 
er  hia  costs.  In  a  case,  however,  where 
costs  are  Incnned  on  both  sides  upon  an  ap- 
peal or  original  proceeding,  the  clerk  should 
collect  his  costs  in  advance  from  the  respec- 
tive parties  Incurring  snch  costs.  It  re- 
8iK>ndents»  by  making  objections,  bringing 
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wltnesaeB,  and  In  other  ways,  'conld  create 
costs  at  win  and  wlthont  limit,  which  rela- 
tors would  be  compelled  to  pay  In  advance 
In  order  to  maintain  the  proceedings  they 
have  Instituted,  this  exaction  wonld,  result  in 
a  denial  to  poor  relators  of  the  right  to  con- 
test and  cause  great  and  undue  expense  for 
wealthy  ones. 

[I]  *'As  it  Is  the  duty  of  the  clerk  to  Issue 
subpcenas  on  request,  the  charge,  'Order  to 
Issue  subpcenas  on  request,  $1.25,'  will  be 
disallowed  unless  the  party  against  whom 
the  charge  Is  made  applied  for  and  obtained 
a  written  order  that  the  subpoenas  issue  on 
request.  As  courts  are  open  for  the  intro- 
duction of  testimony  and  the  reception  of 
evidence,  and  as  It  Is  their  duty  to  proceed 
with  trials  at  the  time  they  are  set,  the  fol- 
lowing charges  are  disallowed:  'Order  over- 
ruling respondents'  objection  to  appointment 
of  commissioner,  $1.25.  Motion  and  order  to 
introduce  testimony,  $2.50.  Motion  and  or- 
der to  examine  ballot  boxes,  $2.50.  24  or- 
ders overrullQg  objectlous  to  examine  ballot 
boxes,  $30.  Motion  and  order  to  Introduce 
in  evidence,  $2.50.  Order  that  couutlng  the 
ballots  be  from  10  to  12,  and  1:30  to  4,  $1.25. 
Motion  and  order  for  Mr.  Hamilton  to  be 
sworn,  ?2.50.  Respondents'  objection  and 
ruling  of  court  to  proceed  with  cross-exami- 
nation, $1.25.  Motion  and  order  to  open 
trunk  containing  packages,  $2.60.  Order  that 
commissioner  mark  padbages  of  unknown 
precincts  as  exhibits,  $1.25.  Motion  and  or- 
der to  return  all  packages  to  trunk  in  charge 
of  George  L.  Sanford,  $2.50.  Motion  and  or- 
der to  examine  each  precinct  package,  $2.50.' 
Orders  extending  the  time  for  filing  demur- 
rer, answer,  and  briefs  are  properly  charge- 
able aa  motions  and  orders;  and  these,  and 
Items  not  heretofore  mentioned  as  disallow- 
ed, will  stand  aa  charges  against  the  party 
making  the  motion  and  obtaining  the  order, 
filing  the  paper  or  incurring  the  fee.  Prop- 
erly these  orders  would  be  in  wrltlug  and 
filed  or  entered  in  the  minutes  of  the  court, 
and  the  prevailing  parties  would  he  entitled 
to  recover  Judgment  for  their  costs  ex- 
pended. 

[II  "A  request  has  be«i  made  that  the 
ballots  In  each  county  to  which  ohjections 
are  entered  he  attached  together  and  filed  as 
one  exhibit  and  with  a  charge  of  one  filing 
fee.  As  objections  may  be  made  to  the  ad- 
mission of  ballots  in  one  precinct  different 
from  the  objections  made  to  ballots  In  an- 
other precinct  In  the  same  county,  and  as  It 
Is  desirable  to  have  the  ballots  of  each  pre- 
cinct considered  and  kept  separate  so  that 
they  may  be  returned  to  the  ballot  box  of 
that  precinct  without  becoming  Intermingled 
with  the  ballots  of  other  precincts,  this  re- 
quest Is  not  granted ;  but  the  relators  may 
attach  all  ballots  In  the  same  precinct  to 
which  they  object  and  have  them  filed  as 
one  exhibit,  and  the  respondents  may  do  the 
8am&" 


Questions  which  arose  regarding  whether 
the  ballots  were  public  doenmoito  and 
whether  they  conld  be  certified  in  by  the 
clerks  by  express  without  being  personally 
accompanied  were  passed  upon  and  deter- 
mined adversely  to  relators'  conditions. 
State  V.  Baker,  35  Nev.  — ,  126  Pae.  345. 

The  further  objection  to  ballots  was  first 
withdrawn  by  the  contestants  for  the  office 
of  clerk  of  the  Supreme  Court,  and  on  No- 
vember 11,  1012,  after  the  examination  of 
about  18,000  ballots,  the  contest  for  the  of- 
fice of  Attorney  General  was  dismissed.  The 
contest  for  the  office  of  clerk  of  the  Supreme 
Court  was  finally  submitted,  with  briefs,  No- 
vember 29,  1912,  and  we  need  consider  fur- 
ther only  the  ballots  relating  to  that  contest. 

Doubtful  ballots  were  laid  aside  and  care- 
fully considered  a  second  time  by  all  the 
members  of  the  court.  Nearly  all  the  ques- 
tions Involved  regarding  the  validity  of  the 
ballots  have  been  determined  In  the  cases  of 
Dennis  v.  Caughlln,  22  Nev.  452,  41  Pac.  7fl8, 
29  L.  R.  A.  731,  58  Am.  St  Rep.  761 ;  Swee- 
ney V.  HJul,  23  Nev.  409,  48  Pac.  1038,  49 
Pac.  169;  State  v.  Sadler,  25  Nev.  163,  58 
Pac.  284,  59  Pae.  646,  63  Pac.  128,  83  Am. 
St.  Rep.  573;  Lemaire  v.  Walsh,  27  Nev. 
258,  74  Pac.  801;  Strosnlder  v.  Turner,  29 
Nev.  347,  90  Pac.  581;  and  Strosnlder  v. 
Turner,  30  Nev.  155,  93  Pac.  502,  133  Am.  St 
Rep.  710. 

In  accordance  with  these  decisions  and  the 
pertinent  sections  of  the  statutes  relating  tc 
elections,  we  have  held  as  good  ballots  on 
which  there  was  an  apparent  attempt  to  re- 
trace a  cross  or  an  effort  to  make  it  more 
certain,  and  In  doing  so  employing  more 
lines  than  were  necessary  to  properly  make 
a  cross,  or  on  which  Uiere  was  a  slightly 
blurred  spot  to  correct  a  mistake,  not  Indi- 
cating an  Intratlon  to  Identify  the  iMllot,  or 
a  slight  erasure  for  the  same  purpose;  or 
when  the  ballot  paper  was  defWtlve  in  man- 
ufacture; or  when  over  a  faint  cross  a  ae^ 
ond  cross  was  placed,  apparoitly  for  the  pur- 
pose of  making  it  more  distinct;  or  when 
there  was  a  slight  hinr  connected  with  a 
cross,  reanltlng  from  a  defective  stamp  or 
too  much  Ink  on  the  pad;  or  when  there 
was  a  slight  pencil  mark,  or  fiilnt  finger 
mark,  or  slight  tobacco  ataln,  clearly  made 
by  accident  and  not  design,  and  ballots  from 
which  a  atrip  has  been  torn  along  the  edge 
by  the  election  officers. 

[101  As  heretofore  held,  ballots  were  con- 
sidered good  on  which  more  candidates  were 
voted  for  than  there  were  officers  to  be  elee^ 
ed :  but  such  ballots,  when  containing  a  cross 
after  the  names  of  both  relator  and  respond- 
ent, could  not  be  counted  for  Mther.  Sectl<m 
1858,  Revised  Laws,  provides  that  when  a 
voter  "marks  more  names  than  there  are 
persons  to  be  elected  to  an  office,  or  If  for 
any  reason  It  Is  Impossible  to  determine  the 
voter's  choice  for  any  office,  his  vote  for  such 
ofllce  shall  not  be  counted.** 
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[11}  Objection  was  made  to  a  considerable 
number  of  tbe  ballots  because  In  voting  for 
a  constitutional  amendment  the  cross  was 
placed  after  the  word  "Yes"  or  "No"  and 
before  the  square.  These  ballots  are  held  to 
be  valid.  For  a  time  after  tbe  adoption  of 
the  Australian  ballot  system  In  this  state, 
the  statute  provided  that  a  candidate  should 
be  voted  for  hy  marking  an  X  after  his  name, 
and  It  was  held  that  the  pladng  of  the  X 
after  the  name  before  the  square  did  not 
Invalidate  tbe  ballot.  As  amended  in  1901 
(Laws  1901,  c.  100),  the  statute.  Revised  Laws, 
i  1852,  provides  that  the  voter  "shall  pre- 
pare his  ballot  by  stamping  a  cross  or  X  In 
the  square,  and  In  no  other  place,  after  the 
name  of  tbe  person  for  whom  he  Intends  to 
vote  for  each  office."  Since  that  time  It  has 
been  necessary  to  place  the  X  In  the  square 
after  tbe  name  oi  the  candidate  in  order  to 
comply  with  the  statute,  and  ballots  with  tbe 
cross  after  the  name  of  the  candidate,  and 
before  the  sqnare.  which  were  formerly  good, 
are  now  held  to  be  Invalid.  Strosnlder  v. 
Turner,  SO  Nev.  16S.  93  Pac;  502,  183  Am. 
St  Bep.  710. 

[12]  The  same  section  provides  that  "In 
case  of  a  constitutional  amendment,  or  other 
question  submitted  to  the  voters,  the  cross  or 
X  should  be  placed  after  the  answer  which 
he  desires  to  give" ;  but  the  statute  does  not 
require  that  tbe  cross  in  voting  for  or  against 
a  constitutional  amendment  be  placed  in  a 
squfire,  as  Is  required  In  voting  for  a  candi- 
date. Consequently,  under  these  two  provi- 
sions of  the  statute,  ballots  with  a  cross  be- 
fore the  square  and  after  the  name  of  a  can- 
didate are  void,  but  when  with  a  cross  be- 
fore the  square  and  after  the  word  "Yes"  or 
"No"  in  voting  on  a  constitutional  amend- 
ment are  valid,  as  are  also  ballots  in  which 
a  single  cross  voting  on  the  constitutional 
amendment  Is  placed  in  the  square. 

[13]  Some  of  the  ballots  uuder  objection 
had  a  cross  placed  In  the  square  and  another 
cross  placed  before  the  square  and  after  the 
word  "Yes"  or  "Xo"  in  voting  on  the  consti- 
tutional amendment,  thus : 


Yea 

X 

X 

No 

These  ballots  were  rejected  because  tbey 
have  the  extra  cross,  while  all  ballots  with 
only  one  cross  after  the  word  "Yes"  or 
"No"  following  the  constitutional  amend- 
ment, whether  tbe  cross  be  before  or  in  the 
square,  are  counted. 

[14]  Section  1858  provides  that  "any  ballot 
upon  which  appears  names,  words  or  marks, 
written  or  printed  except  as  in  this  act  pro- 
vided, shall  not  be  counted."  Many  of  the 
ballots  which  have  been  rejected  were  invali- 
dated because  stamped  with  a  cross  in  the 
sqnare,  following  a  blank  space  left  for  filling 
bt  tbe  name  of  a  candidate  for  public  ad- 


ministrator when  tbe  name  of  no  person  ap- 
peared upon  tbe  ballot  as  a  candidate  for 
that  office,  evidently  because  no  nomination 
for  the  place  was  made,  thus : 


For  Public  Administrator 

Vote  to 

r  One 

X 

By  tbe  words  "Tote  for  One,"  tbe  voters 
using  these  ballots  may  have  been  misled  Into 
placing  the  stamp  in  the  square  following 
the  vacant  line,  but  the  voter  is  required  to 
know  the  law  and  that  the  statute  is  plain 
and  Inexorable  In  its  language  which  invali- 
dates the  ballot  if  crosses  or  marks  other 
than  crosses  in  the  square  following  the 
names  of  candidates,  or  crosses  after  the 
word  "Yes**  or  "No"  following  a  constitnUon-> 
al  ameudment,  are  placed  on  the  ballot  On 
a  few  of  such  ballots  the  voter  had  writtra 
in  with  lead  pencil  tbe  name  of  the  person 
for  whom  he  wished  to  vote  for  public  ad- 
ministrator. The  ballots  are  also  rejected. 
This  blank  space  could  be  used  only  for 
printing  or  Inserting  by  the  clerk  on  the  bal- 
lot tbe  name  of  .some  one  nominated  for  the 
office  after  the  ballot  bad  been  printed. 

nS-17]  Ballots  having  the  following  defects 
are  also  rejected:  Crosses  made  with  lead 
pencil  or  pen,  or  by  marking  with  tbe  wrong 
end  of  the  stamp,  as  with  a  pen  or  brush; 
erasures  not  slight  and  destroying  tbe  texture 
of  the  paper;  crosses  on  the  back  of  the 
ballot,  or  on  the  front  of  the  ballot  except- 
ing when  In  the  squares  opposite  the  names 
of  the  candidates,  except  when  the  vote  Is 
on  constitutional  ameudment;  any  other 
marks,  not  slight  or  apparently  accidental, 
which  might  have  been  designed  for  the  iden- 
tification of  the  ballot,  or  which  might  be 
readily  used  for  that  purpose ;  two  or  more 
crosses  deliberately  made  within  the  square, 
not  for  the  purpose  of  retracing;  and  bal- 
lots with  holes  rubbed  or  torn  through  the' 
imper  by  the  voter. 

[II]  The  question  of  the  validity  of  some- 
of  the  ballots  has  not  been  easy  to  determine, 
but  the  number  -of  these  It  not  sufficient  to 
change  the  result  iii  any  event.  One  ballot 
from  which  the  number  had  not  been  torn 
by  the  election  officers  is  held  to  be  valid  as 
not  being  caused  by  the  fault  of  the  voter, 
under  former  decisions  of  this  court. 

Under  these  precedents  and  rules,  out  of 
963  ballots  objected  to  by  respondent  we  have 
sustained  tbe  objection  to  264,  and  out  of 
755  ballots  objected  to  by  relator  we  have 
sustained  the  objection  to  234.  As  relator 
Legate  has  consequently  lost  30  ballots  more 
than  respondent  Josephs,  this  number,  added 
to  the  11  majority  which  Josephs  had  upon 
the  face  of  the  election  returns,  makes  his 
majority  41. 

Tbe  eertlQcate  of  election  as  originally  is- 
sued to  Joe  Josephs,  respondent",  will  stand, 
and  It  is  ordered  and  adjudged  that  he  was 
elected  to  tbe  <^ce  of  cleric  of  the  Supreme- 
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Court  at  the  general  election  held  In  1910 
for  the  term  of  foor  yeant,  and  that  he  la 
entitled  to  the  office  accordingly. 


STONE  r.  BELL,  County  Auditor. 
(No.  2,016.) 
(Sapreme  Court  of  Nevada.    Jan.  4,  1913.) 

1.  Mahoamds  (I  19*)— Abatemeitt. 

A  proceeding  in  maDdamua  against  a  coun- 
ty officer  does  not  abate  upon  the  expiration  of 
bis  term  of  office ;  but,  tbe  duty  being  a  public 
one,  bia  auccesaor  may  be  aubatituted. 

LEd.  Note. — For  other  caaea,  see  BfandamuS) 
Cent  Dig.  Ii  51.  62 ;  Dec.  Dig.  |  19.*] 

2.  GnsKD  JUBz  (I  27*)— PowBRS  or  GUifD 

JUBY. 

Bev.  Laws,  {|  7028,  7020,  respectively,  re- 
quire the  grand  Jury  to  inquire  into  tbe  wiilfnl 
and  corrupt  miKoxuluct  of  public  officera,  and 
provide  that  they  may  examine  all  public  rec- 
ords, while  section  ISOS  imtwses  on  the  board 
of  county  commissioners  the  dut^  of  auditing 
tbe  accounts  of  all  officers.  Sections  4148  and 
4153  provide  for  the  appointment  of  a  State 
Auditor  who  shall  at  the  direction  ot  the  Gov- 
ernor examine  the  books  and  accounts  of  all 
couDty  officials.  Held  that,  there  being  a  pre- 
Bomptioa  that  public  officers  performed  the  du- 
ties required  of  them  by  taw,  the  grand  jury 
cannot  hire  an  accountant  to  examine  tbe  books 
of  county  officials;  it  being  their  duty,  in  case 
there  is  reason  to  belie^'e  tnat  the  books  of  the 
county  should  be  audited,  to  request  either  tbe 
board  of  county  commjsaidnera  or  tbe  Governor 
to  provide  for  such  audit. 

[Ed.  Note. — For  other  caaes,  see  Grand  Jury, 
Cent  Dig.  I  66;  Dec.  Dig.  {  27.*] 

3.  Graitd  Jubt  (I  27*)— PowEBB  OP  Judge— 
Pbivatb  Accountant. 

The  grand  jury  being  without  statutory 
author!^  to  hire  an  accountant  to  audit  the 
books  of  county  officers,  tbe  district  judge, 
though  required  by  Bev.  Laws,  i  4024,  to  charge 
grand  Juries  as  to  their  duties,  part  of  which 
section  702S  provides  shall  be  an  inquiry  into 
tbe  willful  and  corrupt  misconduct  of  public 
officers,  has  no  inherent  authority  to  engage  a 
private  accountant  to  examine  and  audit  tbe 
booki*  of  all  county  officers ;  it  not  appearing 
that  there  was  any  reasonable  ground  to  be- 
lieve that  such  officers  were  guilty  of  miscon- 
duct. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,. 
Cent  Dig.  S  66;  Dec.  Dig.  |  27.*} 

Appeal  from  District  Court,  Esmeralda 
County ;  Peter  J.  Somers,  Judge. 

MandamuB  by  W.  C.  Stone  against  M.  J. 
Bell,  as  County  Auditor  of  the  County  of 
Bameralda.  From  a  judgment  granting  a 
peremptory  writ,  respondent  appeals.  Be- 
versed,  and  proceedings  ordered  dismissed. 

This  la  an  appeal  from  a  judgment  grant- 
ing a  peremptory  writ  of  mandamus  com- 
manding the  appellant  to  issue  his  warrant 
ou  the  county  treasurer  ot  Esmeralda  coun- 
ty In  favor  of  tbe  respondent  for  the  sum 
of  9602.45.  Tbe  proceeding  was  submitted 
to  the  court  below  upon  an  agreed  state- 
ment of  facts  which  were  adopted  by  the 
court,  and  which  are  as  follows: 

**(!)  That  on  February  15,  1908,  a  grand 
Jury  was  duly  Impaneled  according  to  law, 


and  immediately  thereupon  began  to  per- 
form tbe  dutlea  impowd  vptm  that  body  by 
law. 

"(2)  That  In  the  course  of  Its  business  the 
said  grand  Jury  requested  the  Judge  of  the 
court,  of  whlcti  It  was  a  part,  to  authoriae 
It  to  ^Dploy  auditors  to  audit  the  books  of 
the  county  of  Esmeralda,  and  In  accordance 
with  the  said  request  Hon.  Frank  P.  Lan- 
gan,  then  Judge  of  the  district  court  of  the 
First  judicial  district  of  the  state  of  Nevada, 
in  and  for  the  county  of  Esmeralda,  made 
an  order  aothorlzlng  the  said  grand  Jury  to 
employ  audltora  to  audit  tbe  books  of  Es- 
meralda county. 

"(8)  That  In  the  course  of  Its  business  the 
said  grand  Jury,  through  its  foreman,  by 
virtue  of  said  order,  entered  into  a  contract 
with  McLaroi-Ooode  &  Co.,  oertlfled  account- 
ants of  tbe  city  and  county  of  San  Francis- 
co, state  of  California,  by  wblch  tbe  said 
McLaren-Ooode  &  Co.  were  employed  to  au- 
dit the  books  of  the  county  of  Esmeralda, 
at  a  fixed  rate  of  compensation. 

"<4)  That  tbe  said  McLareu-Uoode  &  Co., 
in  accordance  with  the  aforesaid  contract, 
began  the  work  of  auditing  the  books  of 
E»uieralda  county  ou  the  lOth  day  of  April, 
A.  p.  1008,  and  that  tbe  said  work  was  com- 
pleted to  the  satistectlon  of  the  court  and 
grand  Jury  on  tbe  9th  day  of  May,  A.  D. 
1908. 

"(5)  That  the  amount  due  McLar^-Goode 
&  Co.  for  said  work  amounted,  according  to 
the  rate  of  compensation  fixed  by  said  con- 
tract, to  tbe  sum  of  $1,227.45. 

"(6)  That  the  bill  for  the  amount  due  Mc- 
Laren-Uoode  &  Co..  amounting  to  $1,227.45, 
was  duly  presented  to  the  court.  Judge  Lan- 
gan  presiding,  and,  meeting  with  the  ap- 
proval of  the  court,  the  said  bill  was  al- 
lowed by  Judge  Lengan  and  thereupon  pre- 
sented to  George  Brodlgan,  tbe  thai  au- 
ditor of  the  county  of  E^eralda,  for  pay- 
m«it 

"(7)  That  tbe  aald  Mil,  as  allowed  by  Judge 
Langan,  was  presented  to  George  Brodlgan, 
auditor  of  Esmeralda  county,  for  payment. 
That  the  said  George  Brodlgan  tberenpon 
paid  to  HcLaren-Goode  &  Go.,  on  a  perenuK 
tory  writ,  the  sum  of  $625,  after  mandamus 
proceedings  had  been  had,  but  that  he  baa 
at  all  times  Allied  and  refused  to  pay  the 
balance  of  $002.45.  since  tbe  same  Ml  due. 

"(8)  That  the  said  George  Brodlgan  has 
ceased  to  be  auditor  of  Esmeralda  comity, 
and  that  U.  J.  Bell  is,  at  this  time,  the  duly 
elected  and  qualified  auditor  of  Etemeralda 
county.  That  the  said  M.  J.  Bell,  as  succes- 
sor in  office  to  George  Brodlgan,  has  beea 
duly  substituted  In  his  place  as  defendant 
in  this  action,  whlcb  substitution  was  aod 
has  been  made  over  and  against  tbe  ot^ec- 
tlon  of  M.  J.  Bell. 

"(9)  That  said  claim  of  $002.46  was,  for  a 
valuable  consideration,  sold  and  assigned  by 
McLaren-Cioode  &  Go.  to  Walter  C.  Stone, 
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and  that  he>  the  said  Walter  a  Ston^  Is  at 
this  time  t^  bona  flde  owner  of  said  claim. 
"CLOt  That  the  aaid  dalm  for  the  sum  of 

1002.45  of  the  plaintiff  was  nerer  presented 
to  ttie  oonnty  oniinilsBioners  of  Esmeralda 
connt7(  «nd  has  never  been  acted  upon  by 
the  tioard  of  county  commissioners  of  Es- 
meralda county,  and  has  nerer  either  been 
allowed  or  rejected  by  said  board  of  county 
commissioners.  That  no  copy  of  any  order 
of  the  board  of  county  commissioners  al- 
lowing the  said  dalm  or  demand  and  author- 
izing the  payment  thereot  tt^ether  with  the 
claim,  has  erer  been  submitted  to  the  de- 
fendant George  Brod^n,  as  county  andl- 
tar,  or  to  the  substituted  defendant  M.  J. 
Bell,  the  successor  of  said  George  Brodigan. 

"(11)  Tlut  demand  for  the  said  sum  of 

9002.46  was  duly  made  upon  said  M-.  J.  Bell 
prior  to  the  amplication  for  his  substltutloa 
as  defoidant  hi  this  acUmi,  and  paymrait 
was  refused  by  him." 

John  F.  Kunz,  of  Goldfleld,  for  appellant. 
Henry  M.  Hoyt,  of  Goldfleld,  and  Benjamin 
J.  Henley,  of  Goldfleld,  for  respondent 

KOBCBOSS,  J.  (after  stating  the  facts  as 
abore).  [1]  It  Is  the  contention  of  counsel 
for  appellant  tliat  the  court  below  erred  In 
allowing  the  motion  of  the  plaintiff  to  sub- 
stitate  M.  J.  Bell  as  respondent  In  the  pro- 
i-eedlng  after  the  expiration  of  the  term  of 
ofBce  of  George  Brodlgan,  against  whom  the 
proceeding  was  originally  Instituted.  Coun- 
sel contends  that  the  proceeding  abated  upon 
the  expiration  of  the  term  of  office  <^  the 
original  respondent*  and  that  it  was  Improp- 
er to  substitute  his  successor  In  office,  and 
a  number  of  cases  are  cited  to  support  this 
riew.  The  question  Is  one  of  original  Im- 
pression in  this  court,  and  we  see  no  good 
reason  not  to  adopt  the  view  that  the  suc- 
cessor in  office  In  a  case  of  this  character 
may  be  substituted  In  place  of  the  officer 
whose  term  has  expired.  Here  an  official 
duty  is  sought  to  be  enforced,  one  which  con- 
tinues until  performed,  regardless  of  who 
may,  for  the  time  being,  be  the  incumbent 
of  the  office.  To  hold  that  a  proceeding  of 
thla  character  abates,  simply  because  there 
Is  a  change  in  the  person  occupying  the  of- 
floe^  is  to  impose  needless  exi^ense  and  de- 
lay upon  a  litigant  seeking  to  cmforce  what 
be  deems  to  be  a  legal  right  If  the  succes- 
sor In  offi(»  sees  fit  to  adopt  the  course  of 
bis  predecessor  In  refusing  to  perft>rm  what 
Is  allseed  to  be  an  official  duty,  no  good 
reason  appears  why  a  new  proceeding  should 
of  necessi^  be  Instltnted. 

it,  t]  There  Is  no  statutory  anthorlty  for 
a  dlstrit^  Judge  to  enter  an  order  authoriz- 
ing a  grand  Jury  to  em^y  an  accountant 
to  audit  the  books  of  county  officers.  It  Is 
tbe  omtention  of  counsel  for  respondent  on 
appeal  that  the  district  court  had  the  in- 
herent authority  to  make  the  order  In  ques- 
tltnL  Our  attmtlon  has  not  been  called  to. 


nor  have  we  been  able  to  find,  an  authority 
directly  In  point 

By  section  311  of  the  old  criminal  practice 
act,  which  Is  the  same  as  section  178  of  the 
act  now  in  force  (Rev.  Laws,  {  7028),  it  Is 
provided:  "Hie  grand  Jury  must  hKluIre  Into 
tbe  case  of  every  p«w>n  imprisoned  In  the 
Jail  of  the  county,  oa  a  criminal  charge,  and 
not  Indicted;  into  tbe  condition  and  manage- 
ment of  tbe  public  prisons  within  tbe  county; 
and  into  tbe  willful  and  corrupt  misconduct 
la  office  of  public  officers  oi  evoy  deecrl^- 
tlm  within  the  county."  foUowing  sec- 
tion of  the  old  and  new  acts  is  substantial- 
ly the  aame  In  both,  and  reads:  "The  grand 
Jury  shall  be  entitled  to  free  access,  at  all 
reasonable  times,  to  all  public  prisons,  and 
to  tlie  examination  without  diarga  of  all 
puUlc  records  within  its  district"  Bev. 
Laws,  I  702&.  By  an  act  an><»v-ed  February 
12,  1879  (Bev.  Laws,  |  4024).  it  Is  provided: 
"It  shall  t»e  and  It  Is  hereby  made  the  spe- 
cial duty  of  all  district  Judges  In  this  state 
to  give  in  charge  to  the  grand  Juries,  at  the 
commencement  of  each  term  of  their  respec- 
tive courts  the  full  text  of  the  statutes  of  this 
state,  In  reference  to  the  duties,  conduct,  re- 
sponsibilities, and  penalties  of  military,  civil, 
and  peace  officers  In  this  state." 

It  Is  contended  by  counsel  for  respondent 
that  "the  court  had  the  power  to  authorize 
the  grand  jury  to  employ  auditors  to  audit 
the  county  books  by  universal  and  Immemo- 
rial custom,"  and  further  that  the  power  is 
also  given  the  court  "by  necessary  implica- 
tion" by  the  provisions  of  section  7028,  Bev. 
Laws,  supra. 

We  are  not  aware  of  the  existence  of  any 
such  custom,  nor  have  we  been  able  to  find 
mention  of  the  same  In  authorities  or  text- 
writers.  There  Is  a  legal  presumption  that 
public  officers  perform  the  duties  required  of 
them  by  law,  and.  while  grand  juries  are 
commanded  to  Inquire  Into  "willful  and  cor- 
rupt misconduct  of  public  officers,"  such  duty 
Is  to  be  performed  in  the  light  of  such  pre- 
smnption.  To  perform  the  ordinary  and  usu- 
al duties  of  a  grand  jury  does  not  require 
the  employment  by  them  of  an  expert  ac- 
countant 

There  are  two  specific  provisions  of  stat- 
ute providing  for  the  audltlug  of  the  books 
of  county  officers.  The  board  of  county  com- 
missioners are  given  power  "to  examine  and 
audit  the  accounts  of  all  (^cers,  having  the 
care,  management,  collection,  or  disburse- 
ment of  any  money  belonging  to  the  county 
or  appropriated  by  law,  or  otherwise,  for  Its 
use  and  benefit"  Bev.  Laws,  |  1508.  The 
Legislature  by  an  act  approved  March  26, 
1907,  provided  for  the  appointment  by  the 
Governor  of  a  State  Auditor,  who  "shall  l>e 
thoroughly  versed  in  the  science  of  botMc- 
keeplng  and  accounts,"  and  whose  du^  it 
shall  be  at  tlie  direction  of  the  Governor  "to 
examine  tlie  books  and  accounts  of  all  conn< 
tjr  officials,"  etc.   Bev.  Laws,  H  4148-4108. 
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If  the  grand  jury  had  reason  to  beHere  that 
the  conot;  books  of  Esmeralda  coanty  shonld 
be  audited,  It  could  have  requested  either  the 
board  of  county  commissioners  or  the  Got- 
ernor  to  provide  for  such  an  audit. 

That  courts  hare  certain  Inherent  powers, 
which  neither  the  Legislature  nor  the  execu- 
tive branch  of  government  can  take  from 
them,  is  beyond  question.  We  do  not  think, 
however,  that  a  district  court  has  the  Inher- 
ent power  to  make  an  order  authorizing  the 
grand  Jury  to  audit  the  county  books.  That 
Is  not  a  duty  imposed  upon  the  grand  Jury 
or  the  court,  but  is  a  duty  by  statute  lodg- 
ed elsewhere. 

The  case  of  State  v.  Davis,  26  Nev.  373,  68 
Pac.  689,  and  other  cases  cited  by  counsel 
for  respondent,  do  not,  we  think,  warrant  a 
holding  that  the  district  conrt  lias  an  inher- 
ent power  to  bind  a  county  by  a  contract  au- 
thorized to  be  entered  into  by  a  grand  jury 
for  the  purposes  of  auditing  the  books  of  the 
various  county  officers.  All  the  authorities 
recognize  that  the  inherent  powers  of  courts 
have  limitations.  The  case  of  Board  of  Com- 
missioners T.  Gwln,  136  iDd.  S62,  36  N.  E. 
237,  22  I*  R.  A.  402,  is  Instructive  in  this 
regard. 

This  proceeding  does  not  present  a  ques- 
tion whether,  in  the  case  of  an  investigation 
of  a  charge  of  malfeasance  in  office  of  a  pub- 
lic officer,  a  dlatrlet  court  might  not,  under 
certain  clrcumstanceB,  be  warranted  In  au- 
thorizing the  grand  Jury  to  employ  an  ex- 
pert and  to  order  the  luyment  of  the  amount 
of  bis  services.  Hie  order  in  this  case  was 
general  and  comprehensive  In  character,  au- 
thorizing the  grand  Jury  to  enter  into  a  con- 
tract with  a  firm  of  acoountants  to  audit  all 
the  county  boolcs.  This,  we  think,  was  an 
invasion  of  the  executive  brandi  of  govern- 
ment and  in  excess  of  the  power  <tf  the  court. 

The  Judgment  Is  reversed,  and  the  pro- 
ceedings ordered  dismissed. 


OLAINB  V.  McGRAW  et  al.    (Sac.  1,969.) 
(Supreme  Court  of  California.   Jaa.  2,  1913.) 

1.  Mines  and  Minebals  <|  38*)— Trespass— 

FiNDINOB— EVinENCB. 

In  an  action  tn  recover  damages  for  and  an 
injunction  to  restrain  a  trespass  on  plaintiffs 
gnartz  mining  claim,  evidence  -held  to  suBtoia 
nndiogB  that  plaiotitTa  claim  overlapped  a  por- 
tion of  a  conflicting  placer  claim,  tliat  the  ore 
taken  by  defendant  was  taken  from  the  over- 
lap, and  that  plaintiff  made  no  discovery  at 
tbe  time  of  the  location  of  his  alleged  claim. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §8  87H-113;  Dec.  Dig.  { 
38.*] 

2.  HlQHWATS  (8  80*)— IjOCATION  on  MlNINQ 

Glaiu— Effect. 

Location  of  a  highway  by  a  board  of  su- 
pervisors over  a  located  mining  claim  does  not 
affect  the  claim  further  than  to  establish  an 
eaaement  over  the  same  to  tbe  extent  neces- 
sary for  public  use  as  a  highway. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  S8  2S8,  290;  Dec.  Dig.  S  80.*] 


3.  New  Tbial  (f  150*)—APPtiCATiOH— New- 
ly DiSCOVEBED  EVIOENCE. 

An  application  for  a  new  trial  for  newlr 
discovered  evidence  is  ineffective  where  it  is 
not  sustained  by  showing  that  tbe  proposed  evi- 
dence was  not  known  to  tbe  applicant  at  the 
time  of  the  triaL 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  H  306-310;   Dec.  Dig.  i  150.«] 

Department  1.  Appeal  from  Sup^or 
Court,  Siskiyou  County;  James  F.  Lodge, 
Judge. 

Action  by  Charles  Olalne  against  Charles 
McGraw  and  another.  From  an  order  de- 
nying plaintiff's  motion  for  new  trial,  he  ap- 
peals. Affirmed. 

B.  K.  CoUler  and  Jas.  D.  Falrchlld,  both 
of  Yreka,  for  appellant.  Taylor  ft  Tebbe.  of 
Xreka,  fiir  respondents. 

-ANGELLOTTI,  J.  This  Is  an  action  for 
damages  and  for  an  injunction.  PlaiuUfl 
alleged  that  ever  since  June  15,  1909,  he  has 
been  entitled  to  the  excluslre  possession 
certain  described  territory  known  as  the  East- 
em  Star  Quartz  Mining  Claim,  the  same  con- 
stituting a  quartz  mining  location  chiefly 
valuable  for  the  gold-bearing  rock  and  earth 
contained  therein;  that  defendants  on  or 
about  October  3,  1910,  wrongfully  entered 
thereon,  took  and  appropriated  to  their  own 
use  large  quantities  of  such  rock  and  earth, 
and  are  continuing  so  to  do,  to  his  damage  la 
the  sum  of  |100;  that  defendants  threaten  to 
continue  to  so  do ;  and  that  the  consequent 
injury  to  plaintiff  will  be  irreparable.  De- 
fendants by  their  answer  denied  the  allega- 
tions of  the  complaint,  and  further  alleged 
that  defendant  Charles  McGraw,  Jr.,  la,  and 
ever  since  October  3, 1910,  has  been,  the  own- 
er In  the  possession  of,  and  entitled  to,  tbe 
exclusive  possession  of  that  certain  quartz 
mining  claim  known  as  Leroy  Fraction,  which 
Includes  a  portion  of  the  land  claimed  by 
plaintiff  to  be  within  the  limits  of  his  alleg- 
ed Eastern  Star  location.  The  case  was  tried 
by  the  court  without  a  Jury,  and  the  findings 
were  In  favor  of  defendants.  Judgment  was 
given  that  plaintiff  take  nothing  by  his  ac- 
tion. This  is  an  appeal  only  from  an  order 
denying  plaintiff's  motion  for  a  new  trial. 
We  are  therefore  here  concerned  with  such 
points  only  as  are  available  on  motion  for  a 
new  trial. 

[1]  Plaintiff's  attempted  location  of  a 
quartz  mining  claim  wns  made  June  15, 1909. 
The  land  described  In  tbe  notice  was  a  piece 
of  land  triangular  In  shape,  running  north- 
west and  southeast,  600  feet  wide  on  tbe 
northwest  and  running  to  a  point  at  the 
southeast  end.  Tbe  plaintiff  dalmed  that,  pri- 
or to  making  his  location,  he  made  a  suffl* 
cient  discovery  of  gold-bearing  quartz  in  place 
in  the  northwesterly  portion  of  this  triangu- 
lar piece.  The  trial  court  found  that  plain- 
tiffs claim  overlapped  a  portion  of  a  cer- 
tain placer  mine  which  had  been,  since  the 
year  1888,  owned  and  continuously  worked 
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by  Charles  McOraw  and  bis  predecessor  In 
Interest,  and  that  the  contact  between  the 
said  claims  comprised  a  piece  of  land  on  the 
vest  border  of  said  placer  mine  about  1,500 
feet  In  length  and  about  66  feet  in  width.  It 
is  stated  generally  lu  appellant's  brief  that 
this  finding  is  not  supported  by  the  evidence, 
but  St  Is  not  pointed  out  wherein  It  lacks 
such  support.  An  examination  of  the  record 
dlaclofies  tliat  there  was  ample  evidence  to 
sustain  a  conclusion  that  plaintiffs  alleged 
dalm  overlapped,  to  the  extent  stated,  a  por* 
tion  of  the  Ashantee  Placer  Mining  Claim, 
located  by  James  McGraw  on  May  16,  1888, 
and  transferred  by  said  James  McGraw  to 
Charles  McOraw  on  February  6,  1003,  and 
that  said  claim  had  been  continuously  worked 
by  Charles  McQraw  and  hla  predecessors 
ever  since  the  year  1888. 

It  was  found  that,  at  the  time  said  quartz 
«lalm  was  located  by  plaintiff,  there  was  no 
discovery  made  by  plaintiff  of  gold-bearing 
nxHc  or  mineral  in  place.  This  finding  is 
earnestly  attacked  as  being  without  sufficient 
support  In  the  evidence.  We  have  carefully 
read  so  much  of  the  record  as  bears  upon 
this  point,  and,  while  It  may  be  that  a  con- 
trary finding  would  have  been  amply  support- 
ed, we  are  satisfied  that  It  cannot  be  held 
that  there  is  not  sufficient  support  In  the 
evidence  for  ttie  conclusion  reached  by  the 
trial  court  It  must  be  borne  In  mind  that 
the  alleged,  discovery  was  purely  a  surface 
discovery ;  plaintiff  not  opening  up  the 
ground  at  all,  but  basing  his  conclusions  al- 
most entirely  mpon  the  appearance  of  the 
surface.  The  testimony  of  witnesses  for  de- 
fendants, who  subsequently  examined  the 
claim,  was  squarely  opposed  to  that  of  plalu- 
tifl  and  hla  witnesses  as  to  "cropplngs.  Iron, 
quartz,  or  anything  that  would  indicate  min- 
eraL"  The  situation  was  such  that  we  can- 
not say  that  the  court  was  not  warranted  in 
failing  to  give  any  particular  weight  to  plain- 
tiff's testimony  that  he  "found  gold  In  rock" 
that  he  took  from  the  surface  at  his  alleged 
point  of  dtecorery.  As  to  this  fludlng,  we 
liave  at  best  simply  the  usual  situation  of 
conflicting  evid«ice,  upon  w^ilch  a  finding 
^ther  way  would  be  held  by  an  appellate 
-court  to  be  sufilclently  sustained  by  evi- 
dence. 

The  fourth  and  fifth  findings,  which  are 
also  attacked  as  being  without  support  in  the 
evidence,  are,  so  far  as  material,  substan- 
tially as  follows:  Plaintiff  never  performed 
any  work  upon  bts  claim  except  as  hereinaft- 
er stated.  During  1009  and  1910  he  author- 
ized one  Butler  to  work  thereon,  on  his  (But- 
ler's) own  account,  with  the  understanding 
that  be  (plaintiff)  could  claim  Butler's  work 
as  his  assessment  work  on  said  Eastern  Star 
claim.  Butler  associated  diaries  McGraw,  Jr., 
with  him  in  the  work,  and  they  made  a  great 
number  of  small  excavations  upon  the  land 
described  In  plaintiff's  complaint,  most  of 
wMeb  were  made  upon  the  McGraw  placer 
claim.  All  the  work  done  upon  such  placer 


claim  by  Butler  and  McGraw,  Jr.,  was  done 
under  an  agreement  with  McGraw,  Sr.,  by 
which  the  latter  was  to  receive  20  per  cent. 
royalty  upon  all  gold  or  precious  minerals 
extracted  therefrom.  They  discovered  "upon 
said  placer  mine  stringers  of  quartz,  and  ex- 
tracted therefrom  the  sum  of  $2,600,  20  per 
cent  of  which  was  paid  to  defendant  Charles 
McGraw."  This  work  and  labor  was  per- 
formed at  a  point  about  000  feet  from  said 
"alleged  discovery."  As  to  these  findings, 
the  evidence  was  clearly  sufficient  to  support 
the  conclusion  that  the  work  and  labor  of 
Butler  and  McGraw,  Jr.,  was  done  more  than 
300  feet  from  plaintiff's  "alleged  discovery." 
The  testimony  was  such  that  we  cannot  hold 
that  It  does  not  sufficiently  snpport  the  con- 
clusion that  most  of  their  work  was  on  the 
land  covered  by  McGraw's  placer  claim,  and 
that  the  discovery  made,  by  them  was  made 
on  such  land.  In  no  other  material  respect 
does  plaintiff  claim  these  findings  to  be  un- 
supported by  the  evidence.- 

The  sixth  finding  is  to  the  effect  that  on 
or  about  October  10,  1910,  with  the  consent 
of  McGraw,  Sr.,  McGraw,  Jr.,  located  a 
quartz  mine,  known  as  the  Leroy  Fraction, 
based  on  the  discovery  referred  to  In  the 
fourth  and  fifth  findings,  and  that  such  Le- 
roy  Fraction  was  properly  marked  on  the 
ground,  etc.  We  are  unable  to  see  wherein 
this  finding  la  without  sufficient  support  In 
the  e\'idence  given  by  Charles  McGraw,  Jr., 
and  In  the  recorded  copy  of  the  notice  of  lo- 
cation. There  was  no  error  In  permitting  de- 
fendants to  show  the  facts  as  to  the  owner- 
8bli>  and  occupancy  by  McGraw  of  the  Ashan- 
tee placer  mine,  although  they  had  not  spe- 
cifically set  up  the  same  as  a  defense  in 
their  answer.  They  had  denied  iilalntlfTB  al- 
legation of  ownership,  as  well  as  alt  the  oth- 
er allegations  of  bis  complaint,  and  evidence 
of  McGraw's  ownership  and  occupancy  of  the 
land  embraced  In  the  Ashantee  placer  claim 
was  clearly  relevant  and  material  evidence 
in  support  of  such  denials. 

[2J  We  are  unable  to  perceive  the  material- 
ity of  certain  proposed  evidence  to  the  effect 
that  on  January  5,  1909,  the  board  of  super- 
visors of  Siskiyou  county  declared  12  feet 
of  the  bed  of  Ash  creek,  Included  In  Mc- 
Graw's placer  mining  claim,  to  be  a  public 
highway.  Such  action  by  the  board  of  su- 
pervisors could  not  affect  the  claim  further 
than  to  establiHh  an  easement  over  the  same, 
to  the  extent  stated,  for  public  use  as  a  high- 
way. The  trial  court  did  not  err  In  exclud- 
ing the  proferred  evidence. 

[3]  Various  affidavits  were  presented  on 
the  motion  for  a  new  trial  In  support  of  the 
claim  that  the  motion  should  be  granted  on 
the  ground  of  newly  discovered  evidence. 
There  Is  absolutely  no  pretense  of  a  showing 
that  any  of  the  proposed  evidence  set  forth 
In  the  affidavits  was  not  known  to  plaintiff 
at  the  time  ot  the  trial  except  the  proposed  ev- 
idence of  Mr.  H.  N.  Bean  as  to  a  conversa- 
tion with  one  of  defendants*  witnesses  after 
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the  trial,  or,  If  not  thea  known,  could  not 
with  reasonable  diligence  hare  been  discov- 
ered and  produced  at  the  trial.  It  Is,  of 
course,  well  settled  that  such  a  showing  Is 
essential  to  warrant  the  granting  of  a  new 
trial  on  the  ground  of  newly  dlscorered  erl- 
d^ce.  The  provision  of  the  Code  of  Civil 
Procedure  on  the  subject  Is  that  a  new  trial 
may  be  granted  on  account  of  "newly  discov- 
ered evidence,  material  for  the  party  making 
the  application,  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and  pro- 
duced at  the  trial."  Code  Civ.  Proc.  8  657, 
Bubd.  4.  It  cannot  reasonably  be  claimed 
that  the  proposed  evidence  of  Mr.  Bean  was 
of  such  a  nature  as  to  require  the  trial  court 
to  grant  a  new  trial  on  this  ground. 
The  order  denying  a  new  trial  Is  affirmed. 

We  concur:   SBA.W,  X;  8L0RS,  J. 


GOLDMAN  V.  MUBBAT  et  aL   (8.  F.  6,891.) 

(Supreme  Court  of  California.    Dec.  30,  1912. 
Beheariog  Denied  Jan.  28,  1913.) 

1.  Assignments  (8  79»)— Acts  Constituting, 

Where  a  bona  fide  creditor  of  a  corporation 
took  from  it  promissory  notes  evidencing  its 
debt  to  him,  and  he  believed  that  the  notes  were 
valid,  while  in  fact  they  were  invalid  as  corpo- 
rate obli^tions,  and  he  transferred  them  by  In- 
dorsement in  dne  course  to  a  third  person,  who 
received  them  in  payment  of  a  debt  due  him, 
the  assignments  as  between  the  creditor  and  the 
third  person  carried  with  them  the  original  in- 
debtedness of  the  corporation. 

[Ekl^  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  |  146;  Dec.  Dig.  |  79.*] 

2.  AssioNifENTs  (S  48*)— Acts  CoNSTiTUTiNa. 

No  precise  form  of  words  or  writing  is  nec- 
essary to  the  establishment  of  an  equitable  as- 
signment of  an  indebtedness  due  the  assignor. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  i  133 ;  Dec.  Dig.  i  48.*] 

3.  ASSIONHENTB  (|  B8*}— ACTB  ConSTITUTinG 
— ACCBFTANCB. 

Where  a  bona  fide  creditor  of  a  coipora- 
Uon  took  fnm  it  notes  evidencing  Its  debt  to 
him,  and  he,  believing  that  tbe  notes  were  valid, 
while  in  fact  they  were  invalid  as  corporate  ob- 
ligations, indersed  them  in  due  course  to  a  third 

ferson  in  payment  of  a  debt  due  him,  an  ac- 
Qowledgment  and  acceptance  by  the  corpora- 
tion of  the  assignment  of  its  indebtedness  were 
not  esRential  to  the  validity  of  the  assignment 
created  by  the  indorsement. 

[ISd.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  121-123;  Dec  Dig.  |  58.*] 

4.  ASSIOHlCEim   (I  49*)  —  ASBIONHEITTS  OF 

Past  or  Fund  ob  Debt— Operation. 

A  nonnegotiable  order  for  part  of  a  fund 
or  debt  operates  as  an  equitable  assignment  pro 
tanto  as  between  the  drawer  and  payee. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  U  80-98;  Dec  Dig.  f  49.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2434-24S7;  vol  8.  p.  7652.] 

Departmoit  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  I'Yancisco ; 
J.  M.  Seawell,  Judge. 

Action  by  Joseph  H.  Goldman '  against 


James  A.  Murray  and  othera.  From  a  Judg- 
ment for  platntlflC,  defendant  named  appeals. 
Affirmed. 

Garber,  Greswell  ft  Qftrber  and  Hlllyer. 
Stringham  ft  O^rlen,  all  of  San  Francisco, 
for  appellant  C  H.  Wilson,  of  San  Fran- 
cisco, for  respondent 

HBNSHAW,  J.  This  Is  an  action  to  «i- 
force  a  stockholder's  liability  for  his  pro- 
l}ortion  of  certain  debts  of  the  corporation. 
The  complaint  chained  In  separate  causes 
of  action  upon  different  items  of  Indebted- 
ness. One  will  serve  as  a  type  of  all.  After 
the  allegations  of  tbe  corporate  existence 
and  capacity  of  the  corporation,  the  number 
of  outstanding  shares,  and  the  number  of 
those  shares  owned  by  defendant  Murray,  it 
is  alleged  that  the  corporation  became  in- 
debted to  Alfred  D.  Bowen  "for  cash  loaned 
and  advanced  for  Its  use  and  benefit  in  the 
sum  of  ¥20,000" ;  that  the  corporation  then 
made  -its  prouilseory  note  as  evidence  of  the 
indebtedness,  and  promised  to  repay  Alfred 
D.  Bowen  the  sum  of  $20,000  on  demand; 
"that  Alfred  D.  Bowen  thereafter,  and  before 
the  maturity  of  said  note,  for  value  received, 
Indorsed  the  same  to  this  plaintiff,  and  duly 
assigned  to  this  plaintiff  the  aforesaid  in- 
debtedness of  said  corporation."  The  other 
causes  of  action  charge  in  similar  language 
upon  like  Indebtednesses,  also  evidenced  by 
promissory  notes.  Upon  the  trial,  the  existence 
and  validity  of  the  indebtedness  from  the 
corporation  to  Bowen  stood  unchallenged. 
Defendant  Murray,  however,  attacked  the 
validity  of  tbe  promissory  notes.  Tbe  trial 
court  found  In  favor  of  tbe  plaintiff  on  all 
the  Issues,  saving  that  It  found  that  the 
promissory  notes  were  not  duly  or  at  all 
authorized  by  the  corporation  or  the  iward 
of  directors  thereof.  But  still  further  tbe 
court  found  that  tbe  conwratlon  was  Indebted 
to  Bowen  for  moneys  loaned  to  It  In  the 
amount  sued  for,  and  that  Bowen  duly  as- 
signed to  tbe  plaintiff  this  Indebfednera.  It 
found  defendant  Murray  liable  as  a  stock- 
holder, and  gave  Judgment  accordingly. 

Appellant's  attack  Is  directed  against  the 
finding  of  the  assignment  by  Bowen  of  the 
debt  due  the  latter  from  the  coriraratlon.  If 
this  finding  is  supported,  there  is  an  end 
to  the  controversy.  Preliminary  to  the  con- 
sideration of  the  question,  it  should  be  noted 
tluit  the  invalidity  of  the  corporation's  notes 
arose  from  the  fact  that  Bowen,  creditor  of 
the  corporation  and  payee  of  the  notes,  was 
also  a  director ;  that  as  a  director  he  voted 
for  tbe  issuance  of  the  notes ;  and  that  with- 
out his  vote  the  Issuance  would  not  have 
beeu  ordered.  A  second  fact  is  that  the 
amounts  mentioned  in  the  notes  were  not, 
at  the  times  when  they  were  drawn,  the  full 
amounts  of  tbe  Indebtednesses  due  from  the 
corporation  to  Bowen.  or,  phrasing  It  differ- 
ently, they  were  in  the  nature  of  orders  for 
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a  pert  of  the  indebtedness  or  fund  doe  to 
the  creditor  at  the  time  they  were  drawn. 

[1]  The  evidence,  and  all  of  the  evidence, 
touching  the  equitable  aBslgnment  by  Bowen 
to  plaintiff  Is  that  the  notes  were  intended 
to  cover  the  advancements  made  by  Bowen 
to  the  corporation ;  that  Bowen  was  Indebted 
to  plaintiff  in  the  amounts  evidenced  by 
the  promissory  notes ;  and  that  he  indorsed 
them  to  plaintiff  and  delivered  them  to 
plaintiff  "for  payment  of  advances."  Ap- 
pellant's contention  Is  that  "a  bill  of  ex- 
change or  draft  payable  generally,  and  not 
out  of  any  particular  fund  or  debt,  will  not, 
before  acceptance,  operate  as  an  assignment 
to  the  holder  of  the  bill  or  draft  of  a  debt 
due  from  the  drawee  to  the  drawer."  Lewis 
V.  Traders*  Bank,  30  Minn.  134,  14  N.  W. 
587  ;  4  Cyc.  pp.  47,  49.  "That  an  order 
drawn  on  a  fund  for  a  part  only  does  not 
amount  to  an  assignment"  Moore  v.  Grave- 
lot,  3  111.  App.  442.  That  "a  bill  Itself,  be- 
fore acceptance,  has  no  tendency  to  prove 
the  assignment,  but  the  contrary."  Gash- 
man  V.  Harrison,  90  Cal.  297,  27  Pac.  283. 
In  argument  It  is  said  that  a  general  Indorse- 
ment, such  as  these  promissory  notes  bore, 
affords  no  evidence  of  an  assignment  of  any 
fund  or  indebtedness,  and  that  the  oral  testi- 
mony failed  utterly  to  show  any  such  as- 
signment Finally  appellant  at^es,  placing 
much  reliance  on  Cashman  v.  Harrison,  supra, 
that  a  deliberate  and  established  effort  to 
assign  would  have  been  Inefficacious  without 
the  acceptance  of  the  debtor,  which  accept- 
ance. In  this  case,  admittedly  was  not  estab- 
lished. But  white  Gashman  v.  Harrison  does 
support  this  vievr,  its  declarations  are  at 
variance  with  the  earlier  decisions  of  this 
court  Wheatley  v.  Strobe.  12  Cal.  92,  73 
Am.  Dec.  522;  Pierce  v.  Robinson,  13  Cal. 
116;  Pope  V.  Huth,  14  Cal.  4(».  In  Lawrence 
Xnt.  Bank  v.  Kowalsky,  106  Cal.  43,  38  Pac. 
518,  there  was  under  consideration  an  Inland 
bill  of  exchange  or  draft  which  had  not  been 
accepted.  This  court  said:  "An  equitable 
assignment  of  a  spedflc  remand  or  particular 
indebtedness  may  be  effected  by  nienns  of 
an  instrument  having  the  form  of  an  order 
or  bill  of  exchange  drawn  by  the  creditor 
upon  the  debtor  for  Its  full  amount  when 
such  is  the  Intention  of  the  drawer  and 
payee,  and  It  is  not  essential  that  the  In- 
tention to  make  such  assignment  shonld  ap- 
pear on  the  face  of  the  order  or  bill  of  ex- 
change (Bank  of  Commerce  v.  Bog>-,  44  Mo. 
13,  100  Am.  Dec.  247 ;  1  Daniel  on  Negotiable 
Instruments  [4th  Ed.]  f  20;  Wheatley  v. 
Strobe,  12  Cal.  92,  73  Am.  Dec.  522),  and  It 
was  not  the  Intention  of  this  court  to  over- 
rule the  latter  case  by  anything  said  In  the 
course  of  the  opinion  In  Cashman  v.  Harrison, 
90  Cal.  297  [27  Pac.  283]."  Touching  the 
evidence  establishing  such  an  equitable  as- 
stgnm^t.  It  is  said  In  Mclntyre  v.  Hanser, 
131  Cal.  11,  63  Pac.  69:  "In  order  to  con- 
stitute an  equitable  assignment  of  a  debt, 
no  expien  words  to  that  effect  are  necessary. 


T.  MURRAT  i63 

If  from  the  entire  transaction  It  clearly  ap 
pears  that  the  Intention  of  the  parties  was 
to  pass  title  to  the  chose  In  action,  then  an 
assignment  wUI  be  held  to  have  taken  place." 
We  have  before  us,  then,  a  case  where  the 
bona  flde  creditor  of  a  corporation  takes 
from  It  promissory  notes  evidencing  Its  debt 
to  blm,  in  the  belief  of  the  validity  of  the 
notes,  and  passes  them  on  in  due  course  of 
business  to  hU  creditor;  the  notes  being 
given  to,  and  received  by  the  indorsee  in 
payment  of  the  indorser's  Indebtedness  to 
the  indorsee.  The  assignments  of  the  notes, 
so  far  as  Bowen  and  the  plaintiff  were  con- 
cerned, carried  with  them  the  original  in- 
debtednesses. Redington  v.,  Comwell,  90 
Cal.  63,  27  Pac.  40;  Knowles  v.  Sandercock, 
107  Cal.  640,  40  Pac.  1047  ;  7  Cyc.  816.  The 
Intent  of  the  parties — of  Bowen  on  the  one 
hand  to  assign  and  of  the  plaintiff,  on  the 
other  to  accept  the  assignment  of  the  cor> 
poratlon  Indebtedness — thus  clearly  evidenced 
by  the  transaction  between  them,  is  not 
affected  by  the  fortuitous  circumstance  that 
the  notes  themselves  were  invalid  as  corpo- 
ration obligations.  They  still  had  validity, 
not  as  negotiable  instruments,  but  as  evi- 
dencing the  contract  between  Bowen  and 
the  plaintiff,  and  this  contract  amounted 
to  a  valid  equitable  assignment 

U'i]  First,  since  no  precise  form  of  words 
or  writing  is.  necessary  to  the  establishment 
of  an  equitable  assignment  it  mattered  not 
whether  the  aotes  were  or  were  not  the  valid 
obligations  of  the  corporation.  They  still 
afforded  evidence  of  what  as  between  them- 
selves, the  plaintiff  and  the  witness  Bowen 
proposed  to  do  and  did  with  the  indebted- 
nesses owed  to  the  latter  by  the  corporation. 
Second,  as  we  have  seen,  the  acknowledg- 
ment and  acceptance  by  the  corporation  of 
the  assignment  of  the  debt  of  Bowen  to 
plaintiff  was  not  essential  to  the  validity  of 
the  assignment.  And,  third,  while  authority 
is  divided  upon  the  question  of  the  equltnbie 
assignability  of  a  portion  of  a  debt  or  fund 
before  acceptance,  the  sounder  view  we  take 
It  Is  that  expressed  In  1  Daniel  on  Negotiable 
Instruments,  i  23,  and  upon  this  point  we 
cannot  do  better  than  to  quote  the  learned 
author  at  length:  "This  doctrine  is  clearly 
correct  In  so  far  as  It  applies  to  legal  as- 
signments. The  holder  of  the  bill  or  order 
cannot  sue  the  drawee-at-Iaw  in  his  own 
name,  as  he  would  thus  divide  the  cause 
of  action  and  leave  a  balance  due  the  cred- 
itor. He  cannot  sue  in  the  creditor's  name, 
except  by  his  consent,  as,  at  best,  he  is 
only  entitled  to  a  part  of  the  debt  due 
him.  But  It  has  been  held  in  numerous 
cases,  and  we  think  should  now  be  regarded 
as  law,  that  a  nonnegotiable  order  for  part 
of  a  fund  operates  as  an  equitable  assign- 
ment pro  tanto.  Clearly  this  is  the  case 
when  it  has  been  accepted  or  assented  to 
by  the  drawee.  And  when  It  has  not  been 
accepted,  our  own  view  Is  this:  That  a 
nonn^tiable  order  for  part  of  »  fund  does 


Digitized  by 


464 


120  PACIFIC  BEPORTEB 


(CmL 


operate  as  an  eqnitable  assignment  pro  tanto 
as  between  the  drawer  and  payee,  because 
obviously  so  intended.  But  as  between  draw- 
er and  payee  on  the  one  side,  and  the  drawee 
on  the  other,  it  creates  no  obligation  on  the 
latter  to  pay  it,  as  be  has  a  right  to  Insist 
on  an  Int^ral  discbarge  of  his  debt  And, 
if  the  creditor  give  a  subsequent  order  for 
the  wbole  amount,  be  niay  pay  It  with  im- 
punity, as  he  thus  discharges  his  debt  In  its 
entirety  at  once.  But  If  the  payee  or  Indorsee 
goes  Into  equity,  or  the  parties  are  brought 
therein  by  any  proceeding,  so  that  all  of  them 
are  before  the  court,  the  bolder  of  tlie  order 
may  enforce  it  as  an  eqnitable  assignment 
as  against  all  subsequent  claimants,  whether 
by  assignment  from  the  drawer  or  by  legal 
process  served  upon  the  drawee.  Mr.  Justice 
Story  has  stated  the  principle,  as  we  con- 
ceive it,  more  correctly  In  his  treatise  on 
Equity  Jurisprudence  than  in  the  cases  hith- 
erto citeA,  and  he  there  declares  that,  while 
a  draft  for  part  of  a  fund  operates  no  as- 
signment at  law,  the  same  principle  applies 
in  equity  to  a  draft  for  part  of  a  fund  that 
applies  to  a  draft  for  the  whole,  and  that 
'In  each  case  a  trust  would  be  created  In 
favor  of  the  equitable  assignee  of  the  fund, 
and  would  constitute  an  equitable  lien  upon 
it.'  We  can  perceive  no  sufficient  reason  for 
excluding  a  bill  for  a  part  of  a  fund,  whether 
it  be  negotiable  or  not,  from  operating  as  an 
equitable  assignment  within  the  limitations 
of  the  text  It  would  only  carry  out  to  its 
legitimate  sequence  the  theory  of  the  bilL" 
For  these  reasons,  the  Judgmoit  and  order 
appealed  from  are  affirmed. 

We  concur:  MELVIN,  J.;  LOBIOAX.  J. 


OJURICH  T.  FIBG.    (Sac.  1,965.) 
(Sapreme  Court  of  California.    Jan.  3,  1913. 
Rehearing  Denied  Jan.  31.  1913.) 

1.  Apfbai,  asd  E^bbob  (I  1001*)— 

ViBDICT. 

A  verdict  attacked  for  Insnfficiency  of  evi- 
dence cannot  be  interfered  with  on  appeal, 
where  there  is  sabstantial  evidence  in  its  sup- 
port 

[Ed.  Note. — For  other  Fases.  see  Appeal  and 
Error,  Cent  Dig.  K  392:!,  3928-3034;  Dec. 
Dig.  1 1001.*] 

2.  Work  and  Labob  (f  7*)— Implied  Con- 

TBACT. 

While  ordinarily  the  law  implies  a  promise 
to  pay  from  the  rendition  and  acceptance  of 
services,  the  presumption  may  be  rebutted  by 
the  existence  of  meretricious  relations  between 
the  parties,  which  raises  a  presumption  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Work  and 
lAbor,  Cent  Dig.  H  11^-22;  Dec.  Dig.  |  7.*] 

8.  WoBR  AND  Labor  (i  28*)— Actions— Evi- 
dence—Sufficiescy. 

In  an  action  for  work  and  services,  evi- 
dence held  sufficient  to  support  a  finding  for  de- 
fendant on  the  ground  that  no  agreement  to  pay 
had  ever  been  made. 

[Ed.  Note.— For  other  caaea.  see  Work  and 
liBbor,  Cent.  Dig.  |  55 ;  Dec.  Dig.  |  2&*] 


4.  Witnesses  (|  276*>— Exahinatioh— OBoas- 
ElxAifiNATi<ar. 

In  an  action  for  compensation  for  services 

rendered,  where  plaintiff  on  direct  examination 
testified  that  he  had  worked  for  defendant  under 
circnmstances  from  which  an  obligation  on  her 
part  to  pay  for  such  services  could  be  implied, 
cross-examination  as  to  his  sexual  relations 
with  her  was  proper,  tending  to  rebut  this  im- 
plication. 

[EU.  Note.- For  other  cases,  see  Witnesses, 
Gent  Dig.  H  824.  926,  867-075;  Dec  Di*.  f 

275.*] 

6.  WOEK  AKD  LaBOB  (|  27*>— ACTIONS — EVI- 
DENCE. 

In  an  action  for  work  and  labor,  evidence 
of  the  sexual  relations  between  defendant  and 
plaintiff,  while  meretricious,  is  admissible  to 
rebut  the  presumption  that  compensation  was 
intended,  arising  from  the  rendition  of  services. 

[Ed.  Note.- For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  CO-64 ;  Dec  Dig.  {  27.*] 

6.  Appeai,  and  I^ob  (I  882*)— Estoppel  to 
Aluge  Ebbob. 

An  unsnccessfal  party  cannot  complain  on 
appeal  of  the  improper  admission  of  evidence 
offered  by  himself. 

[Ed.  Note.— For  other  cases,  see  Appeai  and 
Error,  CentDig.  183591-3610;  DecDig.  1 882.*] 

7.  Appeal  anu  Ebroe  (S  1046*)— Review— 
Habhlesb  Ebbob. 

Statements  by  the  court  as  to  findings  in  a 
former  action  between  the  parties  are  harmless, 
where  the  findings  subsequently  admitted  show- 
ed the  statements  to  be  correct  in  fact 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  4128-4134;  Dec.  Dig.  { 
1046.*] 

8.  TbiAL  (I  121*)— ABQUMENT  op  COUNSKXt — 

Scope  of  Abqument. 

Where  the  findings  in  a  former  actioo  be- 
tween the  parties  are  admitted  in  evidence, 
connsel  may  refer  to  the  matters  covered  by 
them. 

iEd.  Note.— For  other  cases,  see  Trial.  Cent 
!.  II  294-298,  300;  Dec.  Dig.  |  121.*] 

8.  WOEK  AND  Labob  (|  30*)t-Actions— In- 

STBCOTIOnB. 

In  an  action  for  work  and  labor,  where  de- 
fendant contended  that  the  relations  of  the  par- 
ties wss  such  that  no  inference  that  the  services 
had  been  performed  for  pay  could  be  drawn, 
instructions  might  properly  state  other  relations 
from  which  an  inference  that  the  services  were 
to  be  performed  gratuitously  could  be  drawn. 

[Ed.  Note.—For  other  cases,  see  Work  and 
Labor,  Gent  Dig.  S|  59-65;  Dec.  Dig.  }  30.*] 

10.  Wobe:  and  Labob  (I  30*)— Actions— Iir- 

SIBUCnONB. 

In  an  action  for  services,  where  defendant 
denied  Indebtedness  and  employment  inatmo- 
tions  referring  to  the  sexuai  relations  of  the 
parties  were  proper;  such  relations  being  ma- 
terial to  that  issue. 

[Ed.  Note.—For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  69-65 ;  Dec.  Dig.  |  Sa*] 

11.  Wobk  and  Labob  (|  80*>— Tbui^Iit- 

STBUCnONB. 

In  an  action  for  work  and  labor,  where  de- 
fendant contended  that  her  sexual  relations  with 
plaintiff  should  be  considered  only  ia  determin- 
ing  whether  a  claim  for  wages  existed,  instruc- 
tions that  sexual  favors  would  not  constitute  a 
payment  for  services  were  properly  refused. 

[Ed.  Note.—For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |S  59-65 ;  Dec  Dig.  |  30.*] 

12.  Appeal  and  Ebbob  (|  1068*)— Rztzbw— 
Harmless  E^bbob. 

In  an  action  for  services,  improp^  instruc- 
tions on  the  statute  of  Umltatloiia  are  liarmless. 
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where  the  Jury  foand  there  was  no  liability 
whatever  on  the  part  of  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |fl  422&-4228,  4230;  Dec. 
Dig.  I  1068.*] 

Department  1.  Appeal  from  Sapertor 
Conrt,  San  Joaquin  Gonnty;  O.  W.  Norton, 
Judge. 

Action  by  Emanuel  GJnrlch  against  Fanny 
Fleg.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

A.  H.  Carpenter,  of  Stockton,  for  appellant 
Webster,  Webster  it  Blewett.  of  Stockton, 
for  respondent 

S]:X)SS,  J.  The  action  was  brought  to  re- 
cover a  iMlance  of  95,000  claimed  to  be  due 
to  plalntUt  from  defendant  "upon  an  open 
book  account  and  an  open,  mutnal,  and  cur- 
rent account**  for  work  and  services  ren- 
dered by  idaintlff  at  defendant's  request, 
"for  which  said  services  the  defuidant  prom- 
ised and  agreed  to  pay  plaintiff  the  said  bal- 
ance of  nid  account  and  the  amount  so  al- 
leged to  be  dne  thereon."  The  answer  denied 
the  ludebtedneGB.  A  trial  before  a  Jury  re- 
stated in  a  verdict  in  favor,  of  the  defoidant 
The  plaintiff  appeals  from  the  Judgment, 
bringing  up  the  evidence  under  the  metliod 
provided  In  section  9S3a  of  the  Code  of  Civ- 
il Proeedura 

t1->3  1.  There  Is  no  merit  In  the  contention 
that  the  verdict  la  not  soatalned  by  the  evi- 
dence. There  was  testimony  tending  to  show 
tbat  In  1887  the  defendant,  pursuant  to 
plaintiff's  advice,  purchased  a  small  tract  of 
laud  a  few  miles  from  Stockton,  and  estab- 
lished a  roadbonse  and  saloon  there.  There- 
upon she  and  the  plaintiff  took  up  their  resi- 
dence upon  the  premises  and  lived  there  for 
some  10  years.  During  this  time  the  plain- 
tiff was  engaged  in  working  on  the  place,  de- 
Toting  his  time  to  the  care  of  the  grounds, 
planting  of  trees  and  vinee,  construction  of 
arbors,  building  additions  to  tlie  house,  and 
other  things.  The  defendant  tmded  bar 
and  took  care  of  the  saloon.  From  the  oat- 
set  of  their  residence  on  the  premises,  and  for 
a  number  of  years  thereafter,  the  parties 
occupied  tbe  same  bedroom,  living  together 
as  husband  and  wife.  An  offer  of  marriage 
bad  been  made  by  plaintiff  to  defendant  and 
accepted-  by  her.  No  marriage  was  ever  sol- 
emnlzedt  however.  These  relations  coita- 
moiced  and  c<mtinued  without  any  specific 
agreement  for  the  paym^t  of  wages  by  de- 
foidant  to  plaintiff.  OJurlch  was  given  mon- 
ey, from  time  to  time,  for  the  purpose  of  pur- 
chasing articles  and  supplies  required  on 
the  place,  and  out  of  this  money  be  retained 
what  he  desired  tor  his  own  use. 

The  foregoing  statement  la  baaed,  in  large 
part,  upon  the  testimony  of  the  defendant 
In  many  particulars,  the  evidence  offered 
tar  plaintiff  was  in  conflict  with  tiiat  of  the 
defendant  But  where  the  verdict  Is  attack- 
ed for  insuffldaicsr  of  evidence,  our  power 


begins  and  ends  with  the  inquiry  whether 
there  Is  Bubstantlal  evidence,  contradicted  or 
uucontradlcteo,  wbtcli,  in  and  of  itself,  would 
support  the  conclusion  reached  by  the  jury. 
If,  on  any  material  point,  the  testimony  is  in 
conflict,  it  must  be  assumed  that  the  Jury 
resolved  the  conflict  in  favor  of  the  prevail- 
ing party.  For  this  reason  we  attach  no  im- 
portance to  an  alleged  written  agreement  by 
the  defendant  to  pay  plaintiff  $3  per  day. 
The  defendant  denied  the  execution  of  the 
writing,  and  her  denial  was  enough  to  au- 
thorize the  jury  to  And,  as  it  Impliedly  did, 
that  the  agreement  relied  upon  had  nevet 
been  made.  The  same  observation  may  be 
applied  to  the  claim  of  an  antecedent  oral 
agreement'  to  pay  wages. 

The  facts,  as  hereinabove  stated,  clearly 
Justlfled  the  verdict.  Ordinarily,  no  doubt, 
the  law  will  imply  a  promise  to  pay  for 
services  rendered  and  accepted.  But  this 
rule  la  founded  "upon  a  mere  presumption 
of  law,  and  is  liable  to  be  rebutted  by  proof 
of  a  special  agreement  to  pay  therefor  a  par- 
ticular amount  or  in  a  particular  manner,  or 
by  proof  tbat  the  services  were  Intended  to 
be  gratuitous,  or  even  by  particular  circum- 
stances from  which  the  law  would  raise  the 
counter  presumption  that  the  services  were 
not  Intended  to  be  a  charge  against  the  par- 
ty who  was  benefited  thereby."  Moulin  v. 
Columbet,  22  Cal.  508.  Thus,  where  there 
Is  a  blood  relationship  between  the  parties, 
it  may  well  be  Inferred,  in  the  absence  of  a 
direct  understanding  to  the  contrary,  that 
pecuniary  compensation  was  not  expected  by 
the  one  performing  the  services.  Page  t. 
Page,  73  N.  H.  805,  61  AtL  Sse,  6  Ann.  Cas. 
610;  Murdock  t.  Hnrdock,  7  GaL  61B;  Frler- 
muth  V.  Frlermnth,  46  Cal.  42;  Crane  t. 
Derrick,  157  Cal.  667.  109  Pac.  31.  "The 
question  Is  one  that  must  be  determined  on 
the  circumstances  of  the  particular  case ;  the 
question  in  each  case  being  whether  it  can 
reasonably  be  inferred  tbat  pecuniary  com- 
pensation was  In  the  view  of  the  parties  at 
the  time  the  services  were  rendered."  Crane 
V.  Derrick,  supra.  These  principles  were  em- 
bodied in  tile  instructions  to  the  Jury.  The 
general  verdict  In  favor  of  the  defendant  car- 
ried with  It  implied  findings  tbat  there  bad 
been  no  express  agreement,  oral  or  written, 
for  compensation,  and  that,  in  view  of  the 
circumstances  under  which  the  parties  had 
gone  to  the  land  and  lived  and  labored  to- 
gether there,  the  plaintlfl  had  rendered  serv- 
ices without  any  expectation  of  pecuniary 
payment  therefor.  These  were  legitimate 
conclusions  from  the  evidence.  The  testi- 
mony of  the  defendant  was  direct  to  the 
point  that  there  had  been  no  express  agree- 
ment for  compensation.  And,  if  that  were 
so,  the  fact  that  the  parties  had  gone  to  the 
premises  to  live  together,  and  had  lived  to- 
gether as  husband  and  wife,  afforded  a  suf- 
ficient basis  for  the  inference  that  compensa- 
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tion  lu  1110067  for  any  services  rendered  was 
not  contemplated.  The  relation  existing,  al- 
though meretricious,  may  be  considered  as  il< 
lustratlng  the  purpose  and  expectation  with 
which  work  was  done  by  each. 

[4]  2.  The  court  did  not  err  In  permitting 
the  defendant,  on  cross-examination  of  the 
plaintiff,  to  Inqnire  concerning  his  cohabita- 
tion with  the  defendant  The  plaintiff,  on 
direct  examination,  had  testified  that  he  had 
worked  for  defendant  under  clrcnmstancea 
from  which  an  obligation  to  pay  for  his  serv- 
ices would  be  Implied.  Tlie  relations  be- 
tween the  parties  had  a  tendency  to  r^at 
this  implication,  and  formed,  therefore,  a 
proper  subject  for  cross-examination.  The 
questions,  then,  did  not  relate  to  collateral 
matters,  and  the  defendant  was  not,  as  Is 
claimed,  bound  by  plaintiff's  answers,  and 
thus  precluded  from  asking  further  questions 
for  the  purpose  of  impeachment 

[i]  The  same  reasoning  on  which  the 
croBS-examlnatlon  of  plaintiff  is  held  to  be 
proper  Justifles  the  rulings  of  the  court  per- 
mitting the  defendant  to  testify  concerning 
her  relations  with  plaintiff. 

[6]  3.  In  1907  the  defendant  conveyed  the 
premises  to  plaintiff.  Thereafter  she  brought 
an  action  to  set  aside  the  conveyance,  al- 
leging tliat  she  liad  been  induced  to  execute 
it  by  means  of  fraud  practiced,  by  the  plain- 
tiff. The  value  of  the  property  was  esti- 
mated to  be  f2,000.  The  plaintiff,  in  order 
to  account  for  hia  failure  to  credit  the  de- 
fendant with  this  transfer  as  a  payment  of 
1^2,000  on  his  claim,  offered  In  evidence  the 
Judgment  rendered  in  the  action  brought  by 
defendant  against  him,  and  setting  aside  the 
said  conveyance.  The  Judgment  was  not 
then  final,  although  It  has  since  been  af- 
firmed in  this  court.  Fleg  v.  GJuridi,  127 
Pac.  49.  It  Is  now  argued  that  the  Judj^ent 
was  not  admissible  because  the  cause  In 
which  It  was  rendered  was  still  pending  on 
appeal.  But  of  course  the  appelant,  having 
offered  the  evidence  himself,  cannot  com- 
plain of  Its  admission. 

It  is  also  claimed  that  the  court  erred  in 
admitting  the  findings  upon  which  the  Judg- 
ment in  Fleg  V.  GJurlch  was  based.  But  this 
evidence,  too,  was  offered  by  the  plaintiff. 
He  first  offered  the  Judgment  alone.  The 
defendant  Insisted  that  the  entire  Judgment 
roll  should  go  in.  The  court  expressed  the 
view  tnat  all  should  be  offered.  Thereupon 
tlie  plaintiff,  acting,  as  his  counsel  said, 
"under  the  advice  of  the  court,"  offered  the 
findings  and  the  decree.  If  the  findings  were 
not  admissible,  the  plaintiff  waived  his  right 
to  object  by  offering  them  himself.  He  might 
have  preserved  his  point  by  Insisting  upon 
his  offer  of  the  Judgment  alone  and  taking 
an  exception  to  a  ruling  excluding  it  But, 
instead  of  so  doing,  he  olEra«d  the  findings 
himself. 

[7]  In  the  course  of  a  prior  colloquy.  In 
wtitdi  counsti  woe  seeking  to  agree  tm  a 


stipulation  concerning  the  former  Judgment, 
the  court  stated  Its  recollection  to  be  that 
the  findings  had  been  that  the  deed  was  ob- 
tained by  fraud.  Inasmuch  as  the  findings 
themselves,  showing  the  court's  recollection 
to  be  accurate,  were  subsequently  admitted, 
the  plaintiff  could  have  suffered  no  prejudice 
from  this  remark. 

[I]  It  was  not  misconduct  for  defendant's 
counsel.  In  arguing  to  the  jury,  to  refer  to  the 
matters  covered  by  the  findings  which  were 
before  the  Jury. 

£1]  4.  We  see  no  error  In  the  instructions. 
As  we  have  already  Intimated,  they  covered 
with  fullness  and  accuracy  the  propositions 
of  law  governing  the  principal  Issue  In  the 
case.  It  was  not  improper  for  the  court  to 
refer  to  the  case  of  a  son  working  for  a 
father,  or  a  woman  for  a  supposed  husband. 
Ibese  were  mere  illustrations  of  some  of 
the  circumstances  wbioh  would  Justify  an 
Inference  that  services  had  been  rendered 
gratuittously,  and  were  appropriate  as  aids 
to  the  Jury  In  determining  whether  compen- 
sation was  expecteA  In  the  case  at  bar.  which 
was  In  some  d^ree  parallel  to  those  sug- 
gested. 

[II]  It  la  argued  that  Instructions  refer- 
ring to  the  alleged  cohabitation  of  the  par- 
ties were  erroneous  because  they  dealt  with 
matters  that  had  not  be&a  pleaded.  But  the 
mere  denial  of  indebtedness  and  employmoit 
raised  an  Issue  on  which,  in  the  absence  of 
an  exiwess  agreement  the  rations  of  the 
parties  became  material. 

[11]  The  court  refused  to  <^rge,  as  re- 
quested by  plaintiff,  that  sexual  Intercourse 
would  not  constitute  payment  of  plaintiff's 
claim  for  wages.  Tbia  instruction  had  no 
a^vlication  to  any  Issue  la  the  case.  The  de- 
fendant did  not  rely  upon  the  cohabitation  as 
payment  Her  contmtlon  was  mer^  that 
her  relations  with  plaintiff  were  to  be  con- 
sidered dn  determining  whether  a  claim  for 
wages  had  ever  existed.  The  offered  Instruc- 
tion could  only  have  served  to  confuse  the 
Jury. 

[12]  Certain  instmctitma  rcOatlTe  to  the 
statute  of  llmitatiffiis  are  criticised,  by  ^aln- 
tiff.  Tta^  riEect  was  to  limit  any  recoveiT 
to  Hie  amount  earned  in  Che  statutory  period 
next  iweceding  the  c(Hunienoem»t  of  the  ac- 
tion. We  tbthk  the  Instructions  were  cor- 
rect, but  the  Tvdlet  fOnnd  makes  it  nmiee- 
essary  to  discuss  the  particular  objections 
urged.  The  Jury  found,  in  effect,  that  there 
never  bad  been  any  liability  on  defoidant's 
part  to  pay  wages  to  plalntUt  It  Is  time- 
fore  Immaterial  whether  the  court  was  right 
or  wrong  in  directing  tiwm  that,  if  tbegr 
found,  a  UaUllty,  th^  could  award  wages  for 
(mly  a  given  time  l%ere  are  no  othw  pirinto 
of  sufficient  consequence  to  require  notice. 

Tba  Judgment  Is  affirmed. 

We  concor:  ANGSILLOTTI^  J.;  8HAW,  J, 
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UVaSELL  T.  BtTSSELL.  (Civ.  1,009.) 

(District  Conrt  of  Appeal.  Third  District,  Gall- 
fomia.   Not.  27,  1912.   Rehearing  Denied 
by  Snpreme  Goart  Jan.  24,  1018.) 

1.  DiTOBCX  (I  303*)— CDSTODT  of  OHII.DBBn 
—MODIFICATIOM  OS  DBCKEE— ABU8K  07  DlB- 
CBKTIOW. 

Where  the  wife  obtained  a  divorce  for  ex- 
treme enielty,  and  the  parties  agreed  that  each 
Bhonld  have  the  custody  of  their  son  for  six 
months  In  each  year,  which  interfered  with  his 
school  attendance,  there  was  no  abase  of  dis- 
cretion in  a  modification  of  the  decree  so  as  to 
award  the  custody  of  the  child,  then  10  years 
old,  to  the  father,  the  child  to  visit  and  be  visit- 
ed by  hia  mother  at  reasonable  times,  to  be  set 
by  the  court,  and  to  be  with  lier  duxing  mU  vmear 
tfons. 

[Bid.  Note.— For  other  cases,  see  IMvoreek 
Cent  Dig.  |i  798-795 ;  Dea  Dig.  1 80&*] 

2.  DivoBCB  (fi  d09*)-<ivmot}T  or  Child— 
Modification  of  Dbcbxi— OoNnAon  Bb- 

TWKBN  PAKTXES. 

Where  a  divorce  decree  is  entered,  and  the 
eastody  of  a  child  is  given  to  each  parent  for 
six  months  out  of  the  year,  In  accordance  with 
an  agreement  between  such  parents,  such  decree 
does  not  render  sach  agreement  final  and  bind- 
ing, bnt  the  decree  is  still  subject  to  modifica- 
tion, since  the  power  of  the  court  to  look  after 
the  interest  of  the  child  cannot  be  abridged. 

[Dd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i|  793-795 :  Dec.  Dig.  f  803.*} 

S.  Parent  and  Child  (i  2*>— Custodt  of 

Child— "Tendie  Teaeb. 

It  does  not  follow  from  Civ.  Code,  |  246, 
•ubd.  2,  providing  as  between  parents  that,  if  a 
child  is  of  tender  years,  the  mother  should  have 
its  custody,  and,  if  of  the  age  to  require  educa- 
tion and  preparation  for  labor,  the  father  should 
have  it,  and  Code  Cir.  Proc  S  1750,  providing 
that  a  child  could  not  choose  its  guardian  until 
it  was  14  years  of  age,  that  a  child  is  of  "ten- 
der years"  within  CTv.  Cbde,  S  246,  until  it  is 
14  years  M  age,  but  sex  and  i^ysical  develop- 
ment are  to  be  considered,  and  it  cannot  be 
said  that  as  a  matter  of  law  a  child  10  years 
old  is  a  child  of  tender  years. 

lEM.  Note. — For  other  cases,  see  Parent  and 
Child.  Cent.  Dig.  H  Dec.  D!g.  8  2.* 

For  other  definitioni,  tee  Words  and  Plinses, 
TOL  8,  p.  OOIL] 

4.  Dkvobcm  (t  289*)  —  CusTOOT  <xr  MiiroB 
Child— PowxE  of  Oottn— Statutobt  Pbo* 

VISIONS. 

Provisions  of  the  Civil  Code  relating  to 
gnardians  and  wards  do  not  control  the  power 
given  the  court  under  CIv.  Code,  8  138,  in  ac- 
tions for  divorce,  to  make  such  order  for  the 
custody,  etc.,  of  minor  children  as  may  seem 
proper. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  I  773;  Dec  Dig.  8  280.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Divorce  action  by  Zelia  B.  Russell  against 
Philip  N.  Bussell.  From  an  order  modifying 
tSie  final  decree,  affecting  tlie  custody  of  a 
cblM,  ttie  idaintlff  appeals.  Affirmed. 

Raleigh  B.  Rhodes,  of  Ifadera,  for  appel- 
lant.  M.  K.  Harris,  of  Fresno,  for  reepond- 

GHIPMAN,  P.  J.  This  is  an  appeal  from 
an  order  made  after  final  Judgment  In  a 


divorce  proceeding  modifying  the  final  decree 
affecting  the  custody  of  a  minor  child. 

An  interlocutory  decree  of  divorce  was 
duly  made  and  entered  July  1,  1909,  in  favor 
of  plaintiff  on  the  ground  of  extreme  cruelty, 
which  was  made  final  on  July  2,  1010.  Pend- 
ing the  trial  of  the  cause  the  parties  entered 
into  an  agreement  concerning  their  property 
rights,  in  which  they  also  agreed  that  each 
should  have  the  "care,  custody,  and  malute* 
nance  of  their  minor  child,  Dewitt  Russell, 
six  months  of  each  year,  during  his  minorl^. 
The  agreement  did  not  designate  the  months 
during  which  each  was  to  care  for  the  child. 
In  the  final  decree  the  court  adjudged  as 
follows:  "That  the  plaintiff  Is  to  have,  and 
she  Is  hereby  awarded,  the  care,  coatody,  and 
maintffliance  of  said  minor  dilld  (tbu  td^t 
years  old)  six  mtrntha  In  eaA  year  of  his 
mlnoritr;  and  that  the  defintdant  Is  to  have 
the  car^  custody,  and  maintenance  of  said 
minor  child  Anr  a  like  period  of  six  monQis 
in  eadi  year."  It  appears  Oat  thereafter, 
to  wit,  aboot  July  6,  19K^  i^intUT  married 
Charles  Bogera,  and  now  restdes  with  him 
In  the  and  county  of  San  Frandseo; 
that  since  said  interlocutory  decree  said 
minor  child  has  resided  with  plaintiff  during 
the  months  of  July,  August,  Septnnber,  Oc- 
tober, November,  and  December,  and  the  bal- 
ance of  the  year  with  defendant  In  the  dly 
of  Fresno. 

Defendant  gare  notice  to  plaintiff  that  on 
June  5,  1911,  he  would  move  the  court  to 
modify  the  decree  In  said  action  "so  that  the 
custody,  maintenance,  and  education  of  the 
minor  child  of  said  parties  *  *  *  be 
awarded  to  defendant,  with  the  right  of  said 
minor  child  to  visit  and  be  visited  by  plain- 
tiff at  such  reasonable  times  as  the  court 
may  determine,  upon  the  ground  that  It  la  to 
the  best  Interests  of  said  minor  child  that 
be  be  placed  in  the  care  and  custody  of  said 
defendant."  The  motion  was  heard  on  affi- 
davits submitted  by  the  parties,  and  the 
court  made  the  following  order:  "It  la  here- 
by ordered  and  adjudged  that  said  motion  of 
defendant  be  granted;  and  It  Is  ordered  that 
the  said  decree  in  said  action  heretofore  filed 
herein  be  and  the  same  is  so  modified  that 
the  custody,  maintenance,  and  education  of 
said  minor  child  be  awarded  to  defendant, 
with  the  right  of  said  minor  to  visit  and  be 
visited  by  plaintiff  at  such  reasonable  times 
as  the  court  may  determine,  and  the  court 
does  further  order  and  adjudge  that  said 
minor  child  shall  visit  with  and  be  with  said 
plaintiff  during  all  vacations,  from  the  end 
of  all  school  terms  to  the  beginning  of  the 
succeeding  school  term  of  the  school  where 
said  minor  shall  attend,  and  during  such 
other  time  or  times  as  may  be  reasonable, 
provided,  however,  that  the  actual  attend- 
ance of  said  minor  at  school  shall  not  be 
unnecessarily  Interfered  with  by  such  visits." 

[1]  There  was  no  evidence  that  either 
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par^  was  an  imflt  person  to  bave  tbe  care 
and  custody  of  tbe  child,  and,  as  to  tbe  qnea- 
Uon  wbetber  It  wonid  be  to  tbe  best  lnter«t 
of  tbe  child  to  be  chiefly  cared  for  by  the 
defendant,  the  evidence  was  snch  as  to  leave 
It  to  tbe  sonnd  discretion  of  tbe  court  which 
we  cannot  say  was  abused.  It  appeared  that, 
under  the  existing  arrangement,  the  child 
was  shifted  from  San  Francisco  to  Fresno 
during  tbe  school  term  which  caused  a 
change  of  teachers  and  course  of  study,  to 
the  disadvantage  of  the  pupil.  There  was 
some  evidence  submitted  by  plaintiff  tliat 
while  In  the  care  of  tbe  def«idant  tbe  child 
bad  been  neglected  In  some  reiq>ects,  and  had 
not  received  tbe  personal  attrition  or  dlsd- 
pUne  vhkh  his  health  and  mental  and  moral 
w^are  demai^ed.  But  this  was  success- 
fully  met  by  a  conntershowln^  made  by  the 
dc$)OBltlons  of  persons  familiar  with  the 
teeatmoit  tbe  dklld  had  received  from  de> 
foidant  while  In  his  custody.  It  was  ui^red 
by  plaliddfC  that  the  ground  of  divorce  was 
sndk  as  to  bave  called  for  a  refusal  to  make 
tbe  order.  We  do  not  know  what  facts  were 
adduced  at  the  trial  which  justified  the  court 
In  finding  the  defendant  gnUty  of  extreme 
cruelty;  nor  can  it  be  assumed  that  they 
were  of  such  a  character  as  to  show  defend- 
ant to  be  an  improper  guardian  of  the  child. 
Tbe  parties  agreed  that  each  should  share 
equally,  during  tbe  minority  of  the  child,  in 
bis  care,  custody  and  maintenance.  It  is 
not  likely  that  plalntUf  would  bave  volun- 
tarily agreed  to  tbe  arrangement  If  she  had 
thought  the  defendant's  treatment  of  her 
In  any  way  disqualified  him  to  have  the  care 
and  custody  of  their  child.  Nor  is  the  child 
of  such  tender  age  <he  Is  now  past  ten  years 
of  age)  as  to  imperatively  require  the  at- 
tention of  a  mother,  or  that  his  father,  as 
the  evidence  shows  his  household  to  be  con- 
stituted, may  not  give  the  child  needed  a^ 
tentlon.  In  short,  there  was  evidence  audi 
as  justified  the  decision  of  the  court  that  It 
Is  for  tbe  best  Interests  of  the  child  that  be 
should  remain  with  his  father  and  under  his 
direction  during  the  school  year. 

[2]  But  plaintiff  makes  certain  contentions 
independent  of  the  questions  of  fact  above  de- 
scribed. It  la  claimed  that  the  decree  as  to 
the  custody  of  the  child,  having  confirmed 
the  agreement  of  the  parties  in  respect  of 
the  custody  of  the  child,  is  final  and  cannot 
be  modified  or  changed,  and  also  that  tbe 
agreement  Is  a  binding  contract  irrespective 
of  the  decree^  The  precise  question  here  in- 
volved arose,  under  somewhat  similar  condi- 
tions, in  the  case  of  BladE  v.  Black,  149  CaL 
224,  86  Pac.  505.  In  that  case  tbe  child  was 
seven  years  old,  and  its  custody  was  award- 
ed to  the  mother.  But  this  does  not  change 
the  prlndple  enunciated  In  the  decision.  The 
court  said:  "A  decree  based  upon  such  an 
agreement  as  to  custom  Is  simply  provision- 
al. The  court  la  not  required  to  award  the 
.custody  of  the  children  in  conformity  to  It. 
It  does  80  only  because  the  parents,  tn  view 
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of  a  Judicial  separatim  and  aolidtoos  for 
the  welfiire  of  their  offspring,  hare  th« 
greatest  interest  In  determining  which  of 
them  can  best  care  and  provide  for  them  in 
the  future,  and  an  agreement  pnmiiited  by 
these  considerations  is  ^nonlly  aroroved  by 
the  court  and  made  part  of  the  decree.  Tbe 
decree,  however,  made  in  pursuance  of  tbe 
agreement,  is  subject  to  tiie  power  of  modi- 
fication authorized  by  the  statute.  The  dill- 
dren  are  not  parties  to  the  action  for  divorce 
and  tbe  Jurisdiction  wbUiik  the  statute  coo- 
fers  on  the  court  to  be  exerdsed  ficom  time 
to  time  as  changed  conditions  or  circum- 
stances may  require,  in  protectli^  their  in- 
terests, cannot  be  limited  or  abridged  by  tbe 
contract  of  the  parties  nmde  pmdlng  the  di- 
vorce litigation  which  the  decree  follows,  or 
by  tile  action  of  tbe  court  In  originally  a.p- 
proving  and  adopting  it" 

[3]  Upon  the  question  of  the  power  of  the 
court  under  section  188.  Civil  Code,  see  Cmt- 
er  vi  Crater,  135  Cal.  633.  87  Pac.  1049;  Mfl- 
ler  T.  Hlgglns,  14  CaL  App.  1S6,  111  Pac.  403. 
Appellant  Insists  that  subdivision  2  of  sec- 
tion 246  of  the  Civil  Code  should  govern  .the 
action  of  the  court  It  provides  as  follows: 
"(2)  As  betwerai  parents  adverse  dalming 
the  custody  or  guardianship,  neither  parent 
is  entitled  to  It  as  matter  of  right;  but  other 
tilings  being  equal,  if  the  (^lld  is  of  tender 
years,  It  should  be  given  to  tbe  motho-;  U 
it  is  of  an  age  to  require  education  and  prep- 
aration for  labor  and  business,  then  to  tbe 
fathor."  The  next  step  In  tbe  argument  is 
that  a  child  under  the  age  of  14  Is  a  child 
of  tender  years  because  section  1760  of  the 
Code  of  Civil  Procedure  provides  that,  If  tbe 
child  is  'un&er  that  age,  the  court  may  ap> 
point  his  guardian,  and,  if  of  tbe  age  of  14 
years,  "be  may  nominate  his  own  guardian, 
who,  if  approved  by  the  court,  must  be  ap- 
pointed according."  The  conclusion  con- 
tended for  by  no  means  follows  from  the 
sections  r^erred  ta  Tba  Legislature  has 
not  declared  that  a  child  under  the  age  of 
14  years  Is  to  be  tr^ted  by  the  courts  as  a 
child  of  tender  years  within  tbe  meaning  of 
those  terms  as  used  in  seeti<m  246  of  tbe 
Civil  Code.  The  sex  is  to  be  considered  as 
Is  also  tbe  physical  development  There  can- 
not be  any  fixed  and  certain  age  of  minority 
wblcb,  in  aU  cases  and  for  all  purposes,  can 
be  said  to  constitute  a'  child  of  "tender 
years." 

It  is  not  claimed  that  tbe  child  hen  re- 
quires "proration  for  labor  and  business.'* 
and  hence  appellant's  picture  of  the  horrors 
of  child  labor,  too  often  seen.  Is  Inapt  The 
claim  here  of  both  parents  Is  that  the  diUd 
"is  of  an  age  to  require  education"  and  ta 
better  promote  this  <ri}Ject  seems  to  be  their 
chief  concern. 

[4]  We  do  not  think  the  sections  found  In 
tbe  provisions  of  the  ClvU  Code  relating  to 
guardians  and  wards  In  any  wise  control  the 
power  given  the  court  under  section  13S, 
Civil  Code,  In  actions  for  divorce^  to  "make 
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such  order  for  the  custody,  care,  education, 
maintenance  and  support  of  auch  minor  chil- 
dren aa  may  seem  necessary  and  pn^ier." 
The  order  Is  affirmed. 

We  concur:  HART,  J.;  BUSNBSTT,  J. 


UYERS      CHITTTNA  EXPLORATION 
CO.  et  al.    (Civ.  1,088.> 
(District  Oourt  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  27,  1912.) 
TBOTBB  and  CORTXBSION  (ft  49*)— COBPOBATE 

Stock— Damages— Estoppel. 

In  an  actioo'  for  coDvenion  of  corporate 
stock,  the  measure  of  damages  Is  the  market 
value  of  the  stock,  with  interest  and  incidental 
damages  incurred  in  the  pursuit  of  the  prop- 
erty, aud  the  defendaut  la  not  estopped  to  deny 
that  the  shares  were  not  worth  their  par  vahie. 

fEd.  Note. — For  other  cases,  see  Trover  and 
ConveraioD,  Cent.  Dig.  |  2&4;  Dec.  Dig.  |  49.'1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frantisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  C.  B.  Myers  against  the  Cblttyna 
Exploration  Company  and  others.  Judgmeut 
for  plaintiff,  and  part  of  the  defoidants  ap- 
peal. Reversed. 

W.  C.  Graves  and  T.  S.  Spilman.  both  of 
San  Francisco,  for  appellants.  Booth  & 
Bartnett  and  W.  J.  Bartnett,  all  of  San  Fran- 
cUraot  for  respondent 

KERRIGAN,  3.  This  is  an  action  brought 
by  the  plaintiff  against  the  defendants  to 
recover  the  value  of  10  diares  of  the  capital 
stodt  of  the  Chlttyna  Exploration  Company, 
a  corporation,  sold  to  the  defendant  Jennie 
Q.  MacKinley  under  an  assessment  alleged 
in  the  complaint  to  be  invalid. 

The  plaintiff  recovered  judgment  for  $1,000, 
found  by  the  court  to  be  the  value  of  said 
shares,  and  the  appeal  Is  by  the  ^fendant 
oorporatlQn  and  defraidant  BfocKinley  (the 
two  of  the  defendants  against  whom  the  judg- 
ment was  raidiered),  and  is  from  the  Judg- 
ment and  order  doiying  their  motion  for  a 
new  trial. 

Appellants  have  filed  a  brief  in  support 
of  their  appeal,  but  no  answer  thereto  has 
been  made  by  the  respondent  From  the 
record  it  appears  that  In  the  month  of  Hay, 
1899,  one  AUls  was  the  owner  and  holder  of 
10  shares  of  the  capital  stock  of  the  corpora- 
tion defendant,  represented  by  a  certificate; 
that  while  he  was  thus  the  owner  he  pledged 
the  same  to  plaintiff  to  secure  an  indebted- 
ness of  $4,500;  that  thereafter  this  stock 
was  sold  to  pay  an  assessment  which  had 
been  levied  thereon  by  a  resolution  of  the 
board  of  directors  of  the  corporation. 

The  complaint  Is  In  two  counts,  the  first 
of  which  proceeds  upon  the  theory  that  the 
levying  of  the  assessment  and  sale  of  the 
stock  were  void,  and  the  second  merely  al- 


leged that  the  defendants  converted  the 
shares  to  their  own  use. 

The  case  was  tried  upon  the  theory  that 
there  had  been  a  conversion  of  the  stock 
by  the  defendants,  for  which  the  plaintiff 
was  entitled  to  recover  its  reasonable  value, 
which  he  alleged  to  be  $3,000.  Testimony 
was  admitted  on  behalf  of  the  plaintiff  tend- 
ing to  show  that  the  10  shares  of  stock  In 
controversy  were  worth  between  $2,000  and 
$3,000.  But  when  the  defendants  attempted 
to  rebut  this  testimony,  and  show  that  the 
stock  was  worth  in  fact  not  more  than  the 
amount  of  the  assessment  to  wit,  $10  per 
share,  the  court  refused  to  permit  them  to 
do  so,  holding  that  they  were  estopped  to 
denying  that  the  shares  were  worth  their 
par  value,  and  on  this  theory  the  court  fonnd 
the  stock  to  be  worth  $1,000,  and  rendered 
judgment  fbr  that  sum  against  the  aH>eI- 
iants. 

The  refusal  of  the  court  to  receive  the 
proffered  testimony  was  error.  There  Is  no 
prlrdple  of  estoppel  applicable  to  any  phase 
of  this  case,  and  the  law  we  think  fs  plain 
that,  In  an  action  for  conversion,  the  measure 
of  damages  Is  the  value  of  the  property  at 
the  time  of  the  conversion,  with  Interest  or. 
where  the  action  has  been  prosecuted  with 
reasonable  diligence,  the  highest  market  val- 
ue of  the  property  at  any  time  between  the 
conversion  and  the  verdict  without  Interest, 
and  a  fair  compensation  for  the  time  and 
money  properly  expended  In  the  pursuit  o4 
the  property.   Civ.  Code,  S  8836. 

The  Judgment  and  order  are  reversed. 

We  concur:  LENNON,  P.  J.;  HALL.  J. 


PEOPLE  V.  MEASOR.    (Cr.  262.) 
{District  Court  of  Appeal,  SeconJ  District  Cal- 
ifornia.   Nov.  23,  1912.) 

Criminal  Law  (i  1087*)— Appeal— Rbcobd. 

The  record  on  appeal  nnist  show  that  no- 
tice of  appeal  baa  been  given  as  provided  by 
Pen.  Code,  {  1247. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2770-2781,  2794 ;  Dec  Dig. 
8  1087.*  ] 

Appeal  from  Superior  Court  Orange  Coun- 
ty ;  Z.  B.  West  Judg& 

Kate  Measor  was  convicted  of  crime,  and 
she  appeals.  Affirmed. 

Henry  W.  Nlsbet  of  San  Bernardino,  and 
Dick  Foye  Harding,  of  Santa  Ana,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  the  People. 

AIXEN,  P.  J.  At  the  calling  of  the  cal- 
endar for  the  October  term,  upon  which 
calendar  this  cause  appeared,  attention  of 
counsel  for  appellant  was  called  to  the  fact 
that  the  record  failed  to  disclose  that  notice 
had  been  given  as  required  by  section  1247 
of  the  Penal  Code,  wlthont  which  notice,  by 
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the  provlsloiu  of  said  section,  an  appeal  was 
Ineffectual.  It  was  then  stated  by  connsel 
that  such  notice  bad  been  glren,  and  a  dim- 
inution ot  the  record  was  suggested  and 
permission  given  to  the  defendant  to  supple- 
ment her  record  with  a  copy  of  such  notice. 
No  oral  argument  was  made,  but  counsel  for 
defendant  obtained  10  days'  time  within 
which  to  file  points  and  authorities  in  sup- 
port of  the  appeal.  No  points  and  authori- 
ties have  been  filed;  the  defect  In  the  record 
has  not  been  cured;  and  In  addition,  In  or- 
der that  injustice  might  not  be  done  the  de- 
fendant by  reason  of  the  neglect  of  her  conn- 
Bel,  we  hare  takw  the  trouble  to  examine 
the  record  and  we  find  no  prejudicial  wror 
therein. 

The  Judgment  is  thertfore  ordered  affirmed. 
We  eoDcnr:  JAMBS,  J.;  SHAW,  J. 


irSlNTRY  et  al.  t.  BROADWAY  BANE  ft 
TRUST  CO.  et  al.    {Civ.  1,166.) 

(District  Gonrt  of  Appeal,  Second  IMstrict,  Oal- 
Uomia.   Nov.  22,  1912.   Rehearing  Denied 
hy  Saprune  Coart  Jan.  20,  1918.) 

1.  QuiBTiNQ  Tins  (S  21*)— "Advbbsb  Claik" 

—What  CSONaTrruras. 

Under  Code  Civ.  Proc.  i  738,  auttioriBing 
an  action  1^  any  person  against  another  claim- 
ing an  estate  or  loterest  in  real  property  ad- 
Terse  to  tiim  for  the  purpose  of  detenmning 
sad)  adverse  claim,  a  mortgage  is  a  claim  ad- 
verse to  the  interest  of  the  owner,  and  the  own- 
er may  bring  an  action  to  determine  the  amount 
and  extent  of  the  mortffBLge  lien. 

[EVL  Note.— For  other  cases,  see  Qnieting 
TiUe,  Cent  Dig.  «  61-53:  Dec.  Dig.  |  21.* 

For  other  de6nitiona,  see  Words  and  Phrases, 
vol.  1,  p.  223 ;  voL  8,  p.  7567.] 

2.  QtTiETiNa  Tram  19*>— Oohditioitb  Pbi- 

OBDSNT. 

A  tender  of  the  amount  dne  on  die  mort- 
gage Is  not  a  condition  precedent  to  an  action 
by  the  mortgagor  against  the  mortgagee  to  de- 
tennine  the  amount  and  extent  of  the  lien  un- 
der Code  Glv.  Proc  S  73S,  authorizing  actions  to 
determine  adverse  claims. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Oent  Dig.  |  48;  Dea  iHg.  1  19.*] 

3.  HoRTGAOEs  (I  256*)— AsnamcxiTT— Equi- 
ties—A  VAiLABiLiTr. 

Where  a  mortgagee,  who  had  not  advanced 
to  the  mortgagor  the  full  face  value  of  the 
uKntgage,  assigned  it  for  Its  face  value  to  a 
perstm,  who  made  no  inquiry  of  the  mortgagor, 
the  assignee  had  a  Hen  on  the  premises  only 
for  the  amount  actually  advanced  by  the  origi- 
nal mortgagee,  since  an  aatignee  failing  to  in- 
quire of  tiie  mortgagor  as  to  the  validity  of  the 
mortgage,  the  amount  due.  and  defenses  thereto 
takes  subject  to  all  infirmities  or  objectioas 
which  could  have  been  set  up  agabut  the  origi- 
nal mortgagee. 

[E^  Not&— For  other  case^  see  Mo: 
Cent.  Dig.  H  878-681,  688;  De&  Dig.  | 

4.  ESTOFPXL  110*)— PXJBADINQ  AS  DbTSNSE 

— NKCBBBrrr. 

An  assignee  of  a  mortgage,  who,  when 
sued  by  the  mortgagor  for  a  determination  of 
the  amount  and  extent  of  the  mortgage  lien, 
knew  the  facts  whidi  she  claimed  estopped  the 
mortgagor  from  denying  that  the  ori^nal  mort- 
gagee advanced  the  full  face  value  of  the  mort- 


gage, but  failed  to  plead  such  facts  in  her  an- 
swer, could  not  rely  on  estoppel  as  a  defense  or 
introduce  evidence  tending  to  establish  an  es- 
toppel. 

[Ed.  Note.— For  other  cases,  see  Bstoppd, 
Cent  Dig.  f  300;  Dec.  Digrilia*] 

5.  EbTOPpEL  (I  65*)— Bbuukcs  oxt  Aoxb— 
Nbcebsitt. 

Where  a  mortgagee  at  the  time  of  an  as- 
signment of  the  mortgage  had  not  advanced  the 
face  value  of  the  mortgage,  bnt  thereafter  prom- 
ised to  do  so,  and  the  mortgagor  then  promised 
to  notify  the  assignee  if  ue  mortgagee  failed 
to  advancse  the  balance,  the  mortgagors  immlse 
did  not  create  an  estoppel  in  favor  of  the  as- 
signee, unless  she  not  only  changed  her  position, 
but  was  injured  by  reliance  on  meh  promise. 

[Ed.  Note.— For  other  cases,  see  Ehtoppel, 
Cent  Dig.  S!  136-141 ;  Dec  Dig.  |  65.*] 

6.  Appbai.  and  Ubbob  ($  1050*)— RVtibw— 
HABKIiMB  X^ob. 

Where  a  mortgagee,  who  had  not  advanced 
to  the  mortgagor  the  face  value  of  the  mort- 
gage, assigned  it,  and  the  mortgagor  subsequent- 
b  brought  an  action  against  the  assignee  t» 
determine  the  amount  of  the  lien,  the  admission 
of  the  mortgagor's  testimony  that,  because  of 
the  mortgagee's  failure  to  advance  the  agreed 
amount,  he  was  compelled  to  borrow  money 
elsewhere,  if  erroneous,  was  not  prejudlciaL 

[fiSd.  Note.— Fot  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  4108-4160,  4166;  Dee. 
Dig.  i  1060.*] 

7.  TBIAI.  (I  807*)— FXlTDIRaB— OOHFOBlOTT  TO 

ISBCBS. 

Where  there  was  no  issue  relative  to  es- 
toppel raised  ^  the  ideadings,  a  finding  rela- 
tive thereto  waa  unneoessaxy. 

[EM.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  Si  940-945;  Dec.  Dig.  |  807.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederi<*  W.  Honser,  Judge 

Action  by  May  Mentry  and  others  against 
the  Broadway  Bank  ft  Trust  Company  and 
others.  From  the  Judgmwt  and  an  order 
denying  a  new  trial,  detotdants  sppeal.  Af- 
firmed. 

Williams,  Oondge  ft  Chandler,  of  Los  An- 
gelesy  ioT  appellante.  Button  ft  Williams,  of 
Los  Angeles,  for  respondents. 

ALLEN,  P.  J.  The  action  was  one  insti- 
tuted by  plalntiCFs  to  determine  adverse 
claims  to  real  property  described  in  the  com- 
plaint the  ownership  and  seisin  of  which 
was  alleged  to  be  In  plaintiffs.  Defendants 
and  appellants  answered,  each  ailing  that 
on  October  16,  1908,  plaintiffs  executed  to 
one  L.  £}.  Jones  their  promissory  note  for 
the  sum  of  95,500,  copy  of  which  Is  set  out 
and  made  a  part  of  the  answer,  and  as  a 
part  of  the  same  transaction,  to  secure  the 
payment  of  such  note,  executed  a  mortgage 
In  writing  upon  the  property  described ;  that 
thereafter,  on  October  24,  1908,  said  Jones 
assigned  and  transferred  said  note  and  mort- 
gage to  the  Broadway  Bank  ft  Trust  Com- 
pany, after  which  date,  to  wit,  on  Novem- 
ber 19,  1908,  defendant  Flake,  through  de- 
fendant Forrester,  her  agent,  purchased  said 
note,  paying  the  face  value  thereof,  and  the 
same  was  assigned  and  transferred  to  said 
Flake.  It  Is  further  averred  that  said  Flske 
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Is  the  owner  and  bolder  of  tbe  note  and 
mortgage,  and  that  no  portion  of  the  mort- 
gage indebtedness  has  been  paid,  except  the 
sum  of  1220  interest  paid  thereon  April  16, 
1909,  and  defendants  asked  that  the  mort- 
gage be  de<^red  a  first  lien  npon  the  prop- 
erty, and  that  plaintiffs  be  decreed  to  hold 
tbe  title  subject  thereto.  The  defense  Is 
thus  seen  to  have  been  founded  upon  a  writ- 
ten Inatrnm^t,  copy  whereof  Is  contained  in 
the  answer,  and,  plaintlfPs  not  denying  its 
guitdneness  and  due  execution  under  oath, 
such  genuineness  and  dne  execntlon  of  the 
instrument  set  out  la  thereby  admitted.  Un- 
der this  admission  of  plaintiffs,  and  under 
tbe  Issues  presented,  the  trial  court  pro- 
ceeded to  a  hearing  of  the  cause  and  found 
tbe  ownership  and  seisin  in  plaintiffs,  the 
execution  of  the  note  and  mortgage  as  in 
tbe  answers  allied,  and  the  ownership  there- 
of in  said  Fiske.  The  court  further  found 
that  the  only  adverse  interest  held  by  de- 
fendants and  appellants  was  that  of  an  in- 
cumbrance upon  the  property  created  and 
established  by  the  said  note  and  mortgage, 
the  amount  of  which  incumbrance  the  court 
found  to  be  the  sum  of  f 2,600,  with  Interest 
thereon,  and  by  Its  judgment  decreed  plain- 
tiffs to  be  the  owners  and  seised  of  the  prem- 
ises subject  to  the  lien  of  defendants  for 
$2,500,  with  Interest  from  October  16,  1008, 
less  a  credit  of  $220  paid  on  account  of  in- 
terest, which  interest  was  to  be  computed 
according  to  the  terms  and  provisions  of 
tbe  note  and  mortgage.  Defendants  and  ap- 
pellants moved  for  a  new  trial,  which  was 
dmled,  and  th^  appeal  from  tbe  judgment 
and  order  npon  a  Btatement  of  the  case. 

[1,2]  It  Is  appellantB*  flrat  contention  that 
tbe  action  antborized  by  section  738  of  tbe 
Code  of  CUvil  Procedure,  being  one  In  tbe 
nature  of  ui  action  to  qnlet  title,  cannot  be 
maintained  by  an  owner  as  against  a  mort^ 
gagee  without  first,  and  aa  a  condition  pre- 
cedent, tendering  a  return  of  tbe  amount 
received  and  due  upon  ttte  mortgage.  We 
are  of  oplnl<m  that  the  conditions  prec^ent 
necessary  In  order  to  entltie  a  party  to  re- 
scind a  contract  In  toto  are  not  required  in 
an  action  of  the  character  here  sought  to  be 
maintained.  One  owning  or  being  possessed 
of  real  property  may  bare  a  Court  determine 
the  amount  and  extent  of  a  lien  actually  ex- 
isting mider  tbe  provisions  of  section  738 
without  any  tender  or  offer  to  pay  tbe 
amount  admitted  to  be  dne.  Section  738  au- 
thorises an  action  to  be  broi^t  by  any  per- 
son against  another  who  claims  an  Interest 
In  real  laopertr  adverse  to  blm  for  the  pur- 
pose of  determining  such  adverse  claim.  "It 
Is  settled  by  tbe  decisions  that  tbe  owner  of 
any  estate  or  Interest  In  land  of  which  the 
law^  takes  cognizance  is  entitled  under  this 
statute  to  have  any  claim  adverse  to  his  In- 
terest, such  as  It  Is,  determined."  German- 
American  Sav.  Bank  v.  Qollmer.  155  Cal.  687, 
102  Paci  088,  24  Ii.  B.  A.  (N.  &)  1O0&  An 


Incumbrance  by  way  of  mortgage  Is  a  claim 
adv^w  to  tbe  interest  of  tbe  owner,  and 
we  think  may  be  determined  under  the  stat- 
ute above  cited.  The  &cts  of  the  case  as 
presented  by  the  record  are  as  follows:  Plain- 
tiffs applied  to  Jones  for  a  loan  of  $5,500, 
which  he  agreed  to  make  when  good  title 
was  ascertained.  The  note  and  mortgage 
were  signed  and  left  with  a  notary.  Jones 
obtained  possession  of  the  note  and  mort- 
gage, and,  procuring  a  certificate  of  title 
showing  an  incumbrance  of  the  mortgage 
only,  hypothecated  the  note  and  mortgage 
with  the  Broadway  Bank  ft  Trust  Com- 
pany as  security  for  a  loan  of  $4,900.  At 
that  time  Jones  had  only  advanced  to  the 
mortgagors  about  $1,250  of  the  amount  of 
the  mortgage.  The  bank  within  a  few  days 
thereafter  sold  the  note  and  mortgage  to 
defendant  Flske,  and  of  the  proceeds  dis- 
charged the  Jones  note,  for  which  said  note 
and  mortgage  were  held  as.  collateral.  There- 
after, from  time  to  time,  Jones  advanced  to 
the  mortgagors  an  additional  sum  of  $1,250, 
and  no  more,  and  In  February,  1009,  Jones 
absconded,  and  has  ever  since  been  a  fugitive 
from  justice.  Plaintiffs  had  no  knowledge 
of  the  transfer  of  the  note  and  mortgage  un- 
til shortly  .after  tbe  2d  of  December,  1908, 
and  thereafter,  on  the  24th  of  December, 
one  of  the  plaintiffs  called  upon  Forrester, 
the  agent  of  Fiske,  and  made  known  to  him 
tbe  fact  of  Jones'  failure  to  advance  the  full 
amount  of  tbe  mortgage.  The  agent  and 
Mentry  visited  Jones,  and  Jones  prom- 
ised to  advance  tbe  balance  called  for  by 
tbe  mortgage  before  2  o'clock  that  day.  Tbe 
ag&at  told  Hentry  that,  if  Jones  did  not  pay 
It,  to  let  him  know,  ikientry  s^ve  the  agent 
no  further  notice  of  Jones'  default,  and  aft- 
tfwards  In  April  paid  tbe  Interest  due  upon 
tbe  entire  amount  of  the  mortj^gb  Btabse- 
qumtly,  in  June,  1909,  tbe  attorn^  for  all 
three  of  the  plainUffs  notified  tbe  agent  For- 
'krester  and  defmdant  Flske  that  tbe  mort- 
gage was  obtained  criminally  and  posseadon 
bnpniperly  secured,  and  tb^  demanded  the 
return  of  the  note  and  mortgi^  wUdi  was 
reused  and  this  action  was  brought  in  Oc- 
tober following.  Tbe  record  shows  that  aft- 
er tbe  24th  of  December,  tbe  date  of  the  In- 
terview between  Jones,  Uentry,  and  Forres- 
ter, Jones  bad  on  deposit  with  tbe  bank  In 
February,  1909,  tbe  sum  of  $1,212.63,  which 
he  subeequraitly  at  various  times  drew  out, 
and  his  account  was  balanced. 

[S]  It  IB  appellants'  further  contention 
that,  under  tbe  facts  presented,  tbe  plaiutiffs 
are  estopped  to  claim  that  the  note  and 
mortgage  are  for  less  tiuin  tbe  fiili  amount 
It  Is  settled  law  In  tbls  state  that  "one 
about  to  take  an  assignment  of  a  mortgage 
Is  bound  in  bis  own  Interest  to  Inquire  of 
the  mortgagor  as  to  tbe  validity  of  the  in- 
strument, and  of  the  transaction  on  which  It 
was  founded  and  as  to  tbe  amount  due,  and 
whether  the  mortgagor  baa  any  defenses  or 
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aet-offs  to  iDterpoae  against  it  If  he  neglects 
to  do  this,  he  takes  the  mortgage  subject 
to  all  Inflrmities  or  objections  which  could 
have  been  set  up  against  it  in  the  hands  of 
the  original  mortgagee,  being  chained  with 
knowledge  of  all  facts  which  such  an  Inquiry 
would  have  disclosed."  Brlg^s  v.  Crawford, 
1^  Oal.  124, 121  Pac.  381.  Xhls  rule  insures 
to  the  plaintiffs  In  this  case  the  right,  not- 
withstanding the  assignment  of  the  note 
and  mortgage,  to  every  defense  which  they 
might  have  made  had  Jones  retained  the 
mortgage.  It  goes  without  saying  that,  If 
Jones  had  sought  to  foreclose  the  mortgage, 
they  could  have  defended  agalnet  It  to  the 
eitent  of  his  default  In  the  advancemCTte, 
and  that  the  only  lien  which  he  could  have 
had  under  a  decree  of  foreclosure  would 
have  been  as  to  the  actual  amount  of  money 
advanced  by  him,  which  was  the  sum  the 
court  lu  this  case  decreed  to  be  a  Hen  In  fa< 
Tor  of  Mrs.  Ftske,  the  purchaser, 

[4]  Mrs.  Flste  had  knowledge  and  noUoe 
long  before  Uils  suit  was  instituted  of  the  ac- 
tual condition  of  affairs.  8Iie  knew  that 
Jones  bad  not  advanced  the  amount  of  mon- 
ey  requisite,  and  that  plaintiffs  would  claim 
a  defense  thereto  because  of  such  failure. 
Having  such  knowledge,  she  did  not  plead 
lu  her  answer,  nor  did  the  bank,  any  facts 
by  way  of  an  estoppel.  "That  a  party  who 
has  an  opportunity  to  plead  an  estoppel,  upon 
which  his  cause  of  action  or  dtfense  de- 
pends, must  do  80,  Is  the  recognized  rule  in 
this  state."  Fritz  v.  Mills  et  aL,  12.Cal.  App. 
117.  106  Pac,  726,  and  authorities  there  cited. 
This  rule  suffers  an  exception  only  in  In- 
stances where  under  our  system  of  pleading 
no  opportunity  is  afforded  for  a  pleading 
wherein  an  estoppel  may  properly  be  pleaded. 
Ahlers  V.  Smiley,  11  Cal.  App.  343,  104  Pac 
907.  The  defendants  having  cognizance,  then, 
of  the  character  of  the  defense  which  plain- 
tiffs claimed  to  the  mortgage,  It  was  tbelr 
duty,  had  they  desired  to  avail  themselves 
of  any  facts  constituting  an  estoppel,  to  have 
pleaded  the  same.  The  opportunity  so  to  do 
was  afforded  and  their  neglect  precludes 
them  from  the  Introduction  of  evidence  tend- 
ing to  establish  an  estoppel,  or  from  the 
court's  consideration  of  evidence  in  that  di- 
rection. This  we  say  Is  the  rule  were  It  even 
assumed  that  the  facts  of  the  case  are  such 
as  would  have  estopped  the  plaintiffs  from 
asserting  their  claim  of  a  failure  of  consider- 
ation in  part. 

[S]  It  will  be  observed  that  Mrs.  Flske  did 
no  act  or  thing  based  upon  any  promise 
made  by  Mentry  to  her  agent  That  such  a 
promise  should  operate  as  an  estoppel,  It 
must  be  made  to  appear,  not  only  that  she 
changed  her  position,  but  that  relying  upon 
such  promise  an  injury  resulted  by  reason 
thereof.  There  Is  no  averment  In  the  an- 
swer, nor  In  fact  is  there  any  evidence  In  the 
record  tending  to  show  a  reliance  upon  Men- 


try's  promise,  or  that  by  reason  of  such  reli- 
ance she  was  prevented  from  taking  any 
steps  necessary  for  her-  indemnification,  or 
that  any  st^  which  she  might  have  taken 
could  have  so  resulted.  There  can  be  no  in- 
ference from  the  facts  that  the  appeiiaots 
changed  their  position  by  reason  of  the  n^- 
lect  of  Mentry  to  give  the  notice,  or  of  any 
delay  in  Insltuting  the  a<^n,  unless  It  be 
assumed  that  such  notice  If  glrai  would 
have  afforded  them  an  opportunity  to  have 
recouped  by  an  action  against  Jones,  txc  tbe 
bank  as  a  guarantor,  the  amount  of  the  loss 
suffered.  But,  as  we  have  said  before,  there 
was  no  idea  of  any  estonwl,  m  of  any  facts 
suKwrtine  the  same,  and  hence  It  was  not 
proper  for  the  codrt  to  ccmsider  th^. 

Appellants'  citation  of  authoritlea  to  the 
^ect  that  the  acknowledgment  of  a  deed  Is 
a  ^bllc  dedaraOcm  of  a  tact  upon  which  all 
persons  may  in  good  faith  act  and  which  the 
grantor  la  estopped  from  attacking  can  have 
no  application  in  this  state,  where  the  gues- 
titm  involved  relates  to  a  mortgage  which  hi 
but  ft  Uea  and  Incumbrance  upon  the  proBer- 
ty,  and,  were  tta  fbroe  even  conceded  in  that 
direction,  our  Supreme  Court  baa  by  tbe  deci- 
sions hereinbefore  dted  declined  to  observe 
the  rule. 

r6]  We  see  no  prejudicial  exror  In  the  ac- 
tion of  tbe  court  permitting  the  plaintiffs  to 
show  that  they  had  been  compelled  to  bor- 
row  money  elaewbwe  by  reasfm  of  Jones' 
fhllnre  to  advance  tbe  amount  agreed.  As- 
suming the  incompetency  of  such  evidence,  it 
could  not  in  any  view  of  the  case  have  prej- 
udiced the  defendants. 

[7]  Appellants*  final  contention  is  that  the 
court  failed  to  Qnd  upon  a  material  issue  re- 
lative to  an  estoppeL  As  we  have  before  at- 
tempted to  show,  there  was  no  Issue  with  re- 
lation to  an  estoppel  and  no  finding  was  nec- 
essary. 

We  see  no  error  in  the  record,  and  the 
judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


NELLIS  V.  JUSTICES'  COUBT  OF  MS  AN- 
GELES TP.  et  aL    (Clr.  1,218.) 
(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.   Nov.  22,  1912.) 

1.  Justices  of  the  Peace  (J  80*) — Process 
— FoBM  AND  Requisites— "ORnER." 

Under  Code  Civ.  Proc  (  102,  as  added  by 
St  1911,  p.  442,  providing  that  all  legal  pro- 
cesses in  actions  or  proceedings  in  the  jua- 
tic«8'  court  of  Los  Angeled  township  Bball  be 
issued  by  the  cleric  on  tbe  order  of  the  pre- 
siding justice,  the  clerk  cannot  issae  the  sum- 
mons in  an  action  unless,  after  the  commeDce- 
ment  of  tbe  action,  the  presiding  justice  makes 
an  order  In  writing  directing  bim  to  do  bo,  and 
a  general  order  to  the  derk  to  sign  all  legal 
process  that  is  necessary  to  be  issued  is  insuf- 
ficient, since  an  "order"  In  a  legal  sense  means 
a  decision  given  In  an  action  pending  duriag 
tbe  progress  thereof,  and  is  defined  by  Code 
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Civ.  Proc.  I  1003,  as  ever?  directitoi  of  a  conrt 
or  jadsfl  made  or  entered  in  writing,  otber 
than  a  judgment. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f|  251-257;  Dec  Dig.  S 
80.* 

Far  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5017-5023;  vol.  8.  p.  7739.] 

2.  Jnsncu  op  tbk  Pxaoi  ^  80*)— Fsocnss— 
FoBH  AKD  Rxquisins. 

Under  Code  Civ.  Proc.  S  100,  as  added  by 
St.  1911,  p.  442,  pToviding  that  the  original 
process  in  all  actions  or  proceedings  begun  in 
the  justices'  court  of  Los  Angeles  township 
shall  be  returnable  and  the  party  summoned 
required  to  appear  before  the  presiding  justice 
or  one  of  the  other  justices  to  he  designated 
by  the  presiding  justice,  the  name  of  the  jus- 
tice in  whose  department  the  process  is  return- 
able, and  before  whom  defendant  is  required 
to  appear,  should  be  designated  in  the  sum- 
mons, and  a  summons  commanding  defendant 
to  appear  and  answer  before  the  "justices' 
court"  is  InsufGcient  to  give  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  Sg  251-257;  Dec.  Dig.  8 
80.*] 

3.  Pbocess  (I  1*) — "Summons" — Natuke. 

A  summons  is  the  process  whereby  par- 
ties defendant  are  brought  into  conrt  so  as  to 
give  the  court  jurisdicuon  of  their  peraons. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  §8  1,  2;  Dec.  Dig.  S  1.* 

l-'or  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6787-6788;  vol.  8,  p.  7810.] 

4.  JuDGUENT  (S  17*)— Process  to  SnsTAin 
Default  Judgment. 

A  Bobatantial  compliance  with  statntory 
provisions  as  to  the  form  of  the  summons  is 
msndatory,  and  without  such  compliance  the 
court  does  not  acquire  jniiidietion  to  render 
a.  default  judgment. 

[Bd.  Note.— For  otber  caaea,  «ee  Judgment, 
Cent.  Dig.  U  2S-8S,  157,  432;  Dec.  Dig.  { 
17.*3 

Appeal  from  Superior  Conrt,  Los  Angeles 
Oonnty;  GaTln  W.  Craig,  Judge. 

Petition  by  T.  B.  Nellie  for  a  writ  of  re- 
view Olreeted  to  the  Justices*  Court  of  Los 
Angeles  Township  and  another.  From  a 
Jndgment  In  fovor  of  responOentB,  the  peti- 
tioner ai^Kals.    BeTersecl,  with  directions. 

Bdward  Judson  Brown,  of  Los  Angeles,  for 
appellant.  Robert  C.  Falrall,  of  Los  Angeles, 
for  respondents. 

SHAW,  J.  Petitioner  obtained  a  writ  of 
review  from  the  superior  court,  the  purpose 
of  which  was  to  annul  the  action  of  the  Jus- 
tices' court  of  Los  Angeles  township  (created 
by  act  of  the  Legislature  In  adding  to  the 
Code  of  OlTll  Procedure  six  new  sections 
numbered  90  to  102b,  Inclusive,  approved 
March  23,  1911,  Stats.  1911,  p.  442)  In  ren- 
dering juugment  by  default  against  him  In  a 
certain  action  brought  In  said  Justices'  court, 
wherein  the  Pico  Heights  Lumber  Company 
was  plaintiff  and  petitioner  defendant  Upon 
the  return  to  the  writ  and  after  a  bearing 
thereon,  the  court  denied  the  relief  prayed 
for  and  rendered  Judgment  in  favor  of  re- 
spondents herein.  From  this  judgment,  peti- 
tioner has  appealed. 

Ml  Appellant  contends  that  the  summons 


issued  and  served  upon  blm  as  defendant  In 
said  action  was  insufficient  to  give  the  court 
Jurisdiction.  The  summons  Is  silent  with 
reference  to  anything  showing  tSiat  the  same 
was  issued  upon  an  order  of  the  presiding 
Justice,  as  required  by  section  102  of  the 
Code  of  Civil  procedure,  which  provides  that 
"all  legal  processes  of  every  kind  In  actions 
or  proceedings  in  said  Justices'  court  shall 
be  Issued  by  the  said  Justices'  clerk  upon  the 
order  of  the  presiding  Justice."  While  the 
record  of  the  Justices'  court  contains  noth- 
ing lowing  that  the  presiding  Justice  at 
any  time  made  an  order  directing  the  clerk 
to  issue  the  process,  an  affidavit  was  present- 
ed at  the  hearing  wherein  it  Is  stated  that, 
some  10  months  prior  to  the  commencement 
of  the  action,  the  preaitUng  justice  ordered 
the  clerk  to  sign  all  legal  process  ,that  was 
necessary  to  be  issued  in  and  about  the  busi- 
ness of  said  Justices'  court  Respondents 
contend  that  this  affidavit  ^ows  that  such 
order  was  duly  made.  We  cannot  assent  to 
this  proposition.  Section  1003  of  the  Code 
of  (3vU  Procedure  defines  an  order  as  being 
"every  direction  of  a  court  or  Judge,  made  or 
entered  in  writing,"  other  than  a  Ju^ment 
It  is  not  shown  that  the  alleged  order  was  in 
widtlng.  nor  that  any  record  thereof  was 
made.  Moreover,  an  order  In  a  legal  sense 
means  a  decision  given  in  an  action  pending, 
and  during  the  progress  thereof.  Had  the 
Legislature  Intended  that  the  <d»k  should  of 
his  own  motion  issne  aU  process,  it  wonid 
have  80  stated,  ^ce  It  has  provided  that 
he  can  only  issne  It  npon  tbe  order  of  the 
presiding  Justice,  the  stotute  cannot  he  an- 
nulled by  the  making  of  a  general  order  as  a 
substitute  therefbr. 

[2}  Appellant  furtlier  contends  that  the 
summons  so  Israed  was  insufficient  to  £lve 
the  court  Jt^Isdlctlon  of  defendant,  for  tbe 
reason  that  it  wholly  fails  to  comply  with 
section  100  of  the  Code  of  ClvU  I*rocedure, 
which  provides  that  "the  or^nal  process  in 
all  actions  or  proceedings  begun  in  said  Jus- 
tices' court  shall  be  returnable,  and  the  par- 
ties summoned  required  to  appear  before  the 
presiding  Justice,  or  before  one  of  the  other 
Justices  of  ttie  peace  to  be  designated  by  tbe 
presiding  Justice."  Reference  to  the  sum- 
mons shows  that  defendant  was  conuuanded 
to  a[^ar  in  the  Justices'  court  of  Los  Angeles 
townslilp,  "and  to  answer  before  the  said 
Justices'  court  in  Los  Angeles  city  In  said 
township."  It  is  clear  from  a  reading  of 
section  100  that  the  Legislature  intended  that 
the  parties  summoned  in  said  justices'  court 
should  by  the  summons  be  required  to  appear 
either  before  i3ie  presiding  Justice  or  before 
one  of  the  otber  Justices  of  the  peace  desig- 
nated and  named  therein.  The  summons  is- 
sued to  defendant  should  Inform  him  of  such 
fact  There  is  no  statutory  authority  for  re- 
quiring tbe  defendant  to  appear  In  the  Jus- 
tices' court  of  Los  Angeles  township. 
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it,  4]  The  BammonB  la  tbe  process  whereb; 
parties  defaidant  are  brought  Into  court  so 
as  to  give  the  court  jurisdiction  of  their  per- 
sons. Wliere  the  Legislature,  as  here,  creates 
a  Justices'  court  with  four  Justices,  one  of 
whom  Is  presiding  Justice,  and  by  express 
proTdsIons  of  law  provides  that  the  summons 
in  actions  therein  shall  be  Issued  by  the  clerk 
only  upon  order  of  tbe  presiding  Justice,  and 
that  such  process  shall  designate  the  Justice 
before  whom  the  defendant  named  therein 
shall  be  required  to  appear,  a  substantial 
compliance  with  sndi  provisions  must  be 
deemed  mandatory.  Lyman  t.  Milton,  44 
Cal.  030;  Ames  v.  Sankey,  128  111.  626,  21  N. 
E.  579.  In  the  absence  of  a  compliance  there- 
with, the  court  ds  without  Jurisdiction  to 
render  a  Judgment  by  default  In  the  case  at 
bar  no  attempt  was  made  to  follow  the  stat- 
utory provisions.  In  Helms  v.  Dunn^  107 
ObI.  117,  40  Pac.  100,  Involviog  a  proceeding 
in  the  justices'  court  of  the  city  and  county 
of  San  Francdsco,  the  snmnions  Issued  pur- 
ported to  be  pdrsnant  to  an  order  made  by 
Oharles  A.  Low  as  presiding  Justice,  when 
in  fact  Low  was  not  presiding  justice.  It 
being  made  to  appear  In  the  trial  court,  how- 
ever, that  a  written  order  had  been  duly 
signed  by  J.  B.  Barry,  who  was  presiding 
Justice,  directing  tbe  Issuance  of  t^e  sum- 
mons, it  was  held  sufficient;  the  recital 
therein  of  Low's  official  character  being 
deemed  surplusage.  In  our  opinion,  the  <ietk. 
of  the  justices'  court  of  Los  Angeles  town- 
ship Is  without  authority  to  Issue  summons  in 
an  action  therein  unless,  after  the  commence- 
ment thereof,  tbe  presiding  Justice  of  sudi 
court  makes  an  order  In  writing  directing 
him  Bo  to  do,  and,  furthermore,  the  name  of 
the  Justice  in  whose  department  the  process 
is  retDmable,  and  before  whwn  the  detend- 
ant  Is  required  to  ai^iear,  altonld  be  desig- 
nated In  the  summons. 

For  the  reasons  glvai,  tbe  Judgment  herein 
is  leversed  and  ttie  court  directed  to  render 
Judgment  in  favor  of  petitioner  aTnniiHng  the 
Judgmoit  of  the  JusUces'  court 

We  concur:  AUjBN.  P.  J.;  JAMBB,  J. 


LUNDEEN  T.  NOWLIN.    (Civ.  1,185.) 

(District  Court  of  AppeaL  Second  District,  Cal- 
ifornia. Nov.  27,  1912.  Behearlng  Denied 
Dec.  27.  1912.  Denied  by  Supreme  Court 
Jan.  22,  1913.) 

1.  CONTBAOTB  d  187*)  —  BbNSTO  OV  ThIBD 
PERSON— RlQHT  OF  AOTlOn. 

A  contract  for  the  exchange  of  land  re- 
cited that  a  broker  waa  tlie  agent  of  both  par- 
ties, and  provided  that  each  party  agreed  to 
pay  a  specified  sum  to  auch  broker.  The  ex- 
change was  couBummated,  but  one  of  the  par- 
ties refused  to  pay  the  broker  the  stipulated 
price.  Held  that,  the  contract  not  having  been 
reaclnded,  the  broker  was  entitled  to  sne  for 
the  stipulated  compensation  under  Civ.  Code, 
I  1559,  providing  that  a  contract,  made  ex- 
pressly for  the  benefit  of  a  third  person,  may 


be  enforced  by  him  at  any  ttms  before  the  par- 
ties rescind  it. 

[EkL  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  708-807;  Dee.  Dig.  i  187.*] 
2.  Afpbai,  and  Brbob  (I  1010*)— Bimw— 

Questions  or  Fact. 

Where  there  was  some  evidence  to  sustain 
the  trial  court's  findings,  an  appellate  court 
cannot  weigh  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  IS  8070-3982;  Dec.  Dig.  | 
1010.*] 

ApffeaH  from  Supralor  Gonrt,  Loa  Angeles 
Coqnty ;  Gavin  W.  Gralg,  Judge. 

Action  by  K.  Londeen  against  George  Now- 
Un.  Vrom  a  Judgment  fbr  plalntifF  and  an 
ordOT  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

SL  W.  Freeman,  of  Los  Angeles,  for  ap- 
pellant £L  B.  Drake,  of  Los  Angeles,  for 
re^ndent 

JAMES,  J.    Appeal  from  a  judgment 
tered  In  favor  of  plaintiff  and  from  an  order 
denying  defendant's  motion  for  a  new  trtaL 

[1]  On  the  17th  day  of  May.  1911,  one 
George  Nowlln  and  K.  B.  Norswing  entered 
into  an  agreement  for  the  exchange  of  cer- 
tain real  property  which  they  severally  own- 
ed. PlalntlfE  herein  was  a  real  estate  broker 
who,  through  his  agents,  performed  some 
services  in  connection  with  the  exchanges  of 
properties,  and,  when  the  parties  above  men- 
tioned reduced  the  terms  upon  which  the  ex- 
change was  to  be  made  to  writing,  there  was 
incorporated  In  it  the  following  condition: 
"It  is  further  understood,  as  part  and  parcel 
hereof,  that  K.  Lundeen  Is  agent  for  both 
the  parties  of  the  first  part  and  second  part, 
and  for  his  services  herein  the  party  of  the 
first  part  agrees  to  pay  said  K.  Lundeen  the 
sum  of  f 1,376,  and  the  party  of  the  second 
part  likewise  agrees  to  pay  said  K.  Lundeen 
¥1,250.  Both  of  said  sums  from  the  first  par- 
ty and  second  party  are  due  the  said  K.  Lun- 
deen upon  the  signing  of  this  contract  by 
both  parties  hereto,  and  the  said  K.  Lun- 
deen is  to  perform  no  further  services  for 
either  party  hereto  after  this  contract  Is 
signed."  The  exchange  of  properties  vras 
finally  consummated,  and,  upon  defendant's 
refusal  to  pay  his  portion  of  the  amount 
agreed  to  be  paid  to  Lundeen  as  agent,  this 
action  was  brought  In  the  answer  of  de- 
fendant It  was  alleged  tliat  plaintiff  had 
misrepresCTted  the  dimensions  of  the  prop- 
erty which  defendant  received  in  exchange 
for  that  which  he  transferred  to  Norswing, 
and  that  by  reason  of  the  alleged  misrepre- 
sentations, defendant  was  damaged  in  a  lai^ 
sum  of  money.  The  trial  court  found  on  tbe 
issues  in  favor  of  plaintiff  and  against  de- 
fendant 

On  this  appeal  It  is  urged,  first,  that  the 
contract  Imposed  no  liability  on  the  part  of 
Nowlln  to  pay  plaintiff  commissions,  as 
plaintiff  was  not  a  party  to  the  exchange  and 
therefore  not  entitled  to  enforce  any  claim 


•roretbtresBMSMianw  topis  sndMctfon  NCHBBR  la  Oso.  Dig.  *  Am.  Die  K«y-Ne.  IUp*r  Indssw 


Digitized  by 


Google 


GaL) 


7E0PLE  T.  HUX 


475 


against  defendant  It  appears  from  tiie  face 
ot  the  writing,  as  It  is  there  expressly  stated, 
that  the  parties  agreed  to  pay  to  Londeen, 
the  plaintUC,  the  respecttTe  amounts  men- 
a<med,  and  an  acceptance  of  this  agreement, 
or  offer  of  agre^nent,  If  we  may  choose  so 
to  term  It,  was  indorsed  upcoi  the  writing 
under  date  ot  tiie  day  following  the  execu- 
tion tiiereof.  It  Is  provided  by  section  1608, 
OtII  Oode,  tiut  **a  contract,  made  expressly 
tor  the  ben^t  of  a  third  person,  may  be  en- 
forced by  blm  at  any  time  before  the  parties 
thweto  rescind  it"  This  contract  was  not 
rescinded,'  and  undoubtedly,  upon  default 
being  made  by  either  of  the  parties  contract- 
ing In  Out  regard,  a  cause  of  action  arose 
In  favor  of  idalntifl.  Washer  t.  Independ- 
ent M.  ft  D.  Gb..  142  Ca.\.  702,  70  Pac.  654 ; 
SUnton  T.  Caroahan,  15  GaL  App.  027,  115 
Pac  339.   Page  on  Contracts,  vol.  8,  f  1308. 

[11  We  have  examined  the  statement  used 
on  the  motion  for  a  new  trial,  and  also  the 
specifications  In  which  error  Is  assigned  on 
the  alleged  ground  that  the  findings  made 
by  the  court  are  not  supported  by  the  evi- 
dence. On  the  question  of  misrepresenta- 
tions allied  to  have  been  made  by  plaintiff 
as  to  the  dimensions  of  the  ground  which  de- 
fendant received  In  the  exchange  of  proper- 
ties, it  must -be  said  that  there  was  some 
«rldence  to  bq stain  the  findings  of  the  court, 
and  tiiat,  under  the  familiar  rule  that  a 
state  of  conflict  In  the  evidence  presents  a 
condition  not  subject  to  review  by  an  ap- 
pelate court,  we  have  no  function'  to  per- 
form in  determining  upon  which  side  the 
weight  of  evidence  rested.  In  our  opinion, 
there  is  presented  by  the  record  no  error 
entitling  defendant  to  have  the  Judgment  or 
order  duiyli^  his  motion  fbr  a  new  trial 
reversed. 

The  judgment  and  order  are  aflSrmed. 
We  concur:   ALLDN,  P.  J. ;  SHAW,  J. 


PEOPLD      HILLl    (Or.  2B9.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  27,  1912.    Rehearing  Denied 
by  Supreme  Court  Jan.  22,  1918.) 

1.  Cbiuinai.  I^w  a  11S9*>— Appeal  and  Eb- 
sos— RxvoEW  — QincanoNS  of  Fact— Vbb- 
Dxcr. 

The  weight  of  evidence  Is  for  the  jary,  and, 
where  tiie  record  shows  some  affirmative  evi- 
dence establiBhing  all  of  the  elements  neceBsary 
to  prove  a  criminal  charge  against  defendant 
this  court  cannot  review  the  evidence. 

[Dl  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  8074-30^;  Dec.  Dig;  S 

use.*] 

2.  GaiHiNAi.  Law  ({  1144*>— Rxvibw— Pss- 
■uurnoNs— Ton  wmnr  Oanix  Chabgbd. 

It  cannot  be  presumed  tiiat  an  indictment 
Bled  May  2S,  1912,  for  an  ofFenie  against  the 
local  (vtion  law,  effective  November,  1911,  ai- 
ling its  conunisslMi  "<m  or  about  the  lOtb 
day  at  May»  1911^"  was  Intended  to  charge  the 


commission  ot  an  off«ise  at  a  time  when  the 

act  described  was  no  offense  under  the  law. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sl  2736-2781,  2901,  3016- 
3037;  Dec  Dig.  8  1144.*] 

3.  INTOXICATINO    LiQUOBS    <S  223*)— RWJUI- 

siTBS— Time  of  OmHSB— Oodi  PaovisiONS 

—"A  SlATEBIAL  INQBEOIBNT  IM  THE  Of- 
FIINBB." 

Under  Penal  Code,  {  965,  which  provides 
that  the  precise  time  at  which  an  offense  was 
committed  need  not  be  stated  in  the  fudictmeut. 
but  may  be  alleged  to  have  been  committed  at 
any  time  before  the  finding  or  filins  thereof,  ex- 
cept where  the  time  is  a  material  ingredient  in 
the  offense,  the  time  when  an  offense  against 
the  local  m>tlon  law,  effective  November,  1911, 
was  committed  was  not  "a  material  Ingredient 
of  the  offense,"  and  ander  an  Indictment  filed 
May  20,  1012,  ailing  its  commission  "on  or 
about  May  19,  1912,"  the  prosecution  ml^t 
show  its  comniission  at  any  time  within  the 
one-year  period  of  limltatioos  subsequent  to  the 
day  wtien  the  law  became  effective. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
^uora,  Cent  Dig.  SI  263~274i;  Dec.  Dig.  i 

4.  JUBT  (i  181*)  ~  CHAXdXIf OSS  —  BXAHIIt A- 
TIOIT. 

Where  defendant  in  the  examination  of 
Jurors  was  permitted  to  ascertain  their  condi- 
tion of  mind  as  to  their  bias  or  prejudice,  the 
court  was  not  bound  to  permit  an  unduly  pro- 
tracted examination  to  enable  defendant  to  de- 
cide whether  he  would  peremptorily  challenge 
any  of  the  jurors. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gmt. 
Dig.  II  6ttl-582:  Dec.  Dig.  |  181.*} 

5.  JtTBT  (8  103*H<^ALLBnaB  VOB  Oausi— 
DiscRxnoN  or  Couar. 

Where  the  answers  of  Jurors  upon  exami- 
nation disclosed  a  state  of  mind  closely  border- 
ing on  prejudice  against  defendant,  yet  all  as- 
serted toat  they  could  try  him  fairly,  the  de- 
nial of  his  challenges  for  cause  was  within  the 
discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Jury,  CenL 
Dig.  H  401-479,  497;  Dee.  TMg.  {  103.*] 

a.  ImOXICATINO  lilQUOBS  (t  239*)— PBOSECV- 
TION  —  InBXSUCTIOKS APPLICATION  TO  Is- 
sues AND  EVIDEIICS  —  "Il^BHISIUna"  LlQ- 
UOB. 

In  a  prosecution  under  an  Indictment  for 
selling  and  furnishing  liquor,  an  instruction 
that  It  was  unlawful  to  self,  furnish,  or  "give 
away"  any  liqaor  was  within  the  pleadings 
and  issues,  since,  under  the  charge  of  "furnish- 
ing," a  giving  away  might  be  proved. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
I^uors,  Gent  Dig.  ||  331-347;  Decw  Dig.  I 

For  other  definitions,  see  Words  and  Phrases. 
voL  4,  pp.  3010-30133 

Appeal  from  Superior  Court,  Inyo  County ; 
Wm.  D.  Deby,  Judge. 

Harry  HUl  was  convicted  of  an  offense 
against  the  local  option  law,  and  he  appeals. 
Affirmed. 

W^  J.  Clark,  of  Independeno^  for  a.pp^-' 
lant  U.  S.  Webb,  Atty.  Oen.,  and  George 
Beebe,  Depu^  Atty.  Gol,  for  the  People. 

JAMQS,  J.  Defendant  was  convicted  up- 
on an  indictment  returned  by  the  grand  Jury 
of  Inyo  county  for  ttie  offense  of  s^lng  and 
furnishing  alcoholic  liquor  to  ftnothw  within 
the  boundaries  of  cntain  "no  license^  tw- 
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ritor7.  This  offense  la  a  misdemeanor  of 
which  the  superior  court  had  Jurisdiction. 
He  appeals  from  the  Judgment  and  from  an 
order  denying  a  motion  for  a  new  trial. 

[1]  The  first  point  made  by  appellant  Is 
that  the  evidence  was  lnsuffi<dent  to  sustain 
the  verdict  of  the  Jury.  In  view  of  the  fact 
that  there  is  shown  by  the  record  to  have  been 
some  affirmative  evidence  estaLlishing  all  of 
the  elements  necessary  to  prove  the  charge  as 
made  against  defendant,  this  court  Is  not 
permitted  to  enter  upon  a  review  of  the  tes- 
timony for  the  purpose  of  forming  any  con- 
clusion as  to  whl(3i  side  the  weight  of  evi- 
dence might  lean.  As  to  all  questions  of  fact, 
It  was  the  province  of  the  Jury  to  make  con- 
ditions upon  them,  and  with  the  determi- 
nation so  made  we  cannot  here  interfere. 

L2,  3]  The  indictment,  in  fixing  the  time  of 
the  commission  of  the  oftense,  contained  the 
allegation  that  the  crime  charged  had  been 
committed  "on  or  about  the  19th  day  of  Miiy, 
A.  D.  1912,"  The  law  under  which  defendant 
was  prosecuted  became  operative,  as  to  that 
IK)rtion  of  luyo  county  in  which  the  offense 
was  alleged  to  have  been  committed,  on  No- 
Tember  6,  1911.  The  Indictment  was  filed  on 
the  25th  day  of  May,  1912.  It  is  the  conten- 
tion of  defendant  that  the  prosecution  under 
an  allegation  phrased  in  the  words  "on  or 
atiout"  might  address  the  proof  to  any  date 
prior  to  the  filing  of  the  Indictment  and  with- 
in the  one-year  period  of  the  statute  of  limi- 
tations, and  that,  as  to  a  portion  of  this 
period  there  was  no  offense  known  to  the  law 
of  the  kind  charged  against  defendant,  the 
indictment  should  have  contained  a  more 
definite  statement  as  to  the  time  of  the  com- 
mission of  the  alleged  offense.  In  onler  to 
sustain  this  argument,  we  would  be  required 
to  presume  that,  under  the  allegation  con- 
tained in  the  indictment,  the  offense  may 
liave  been  committed  prior  to  the  time  that 
the  prohibitive  measure  affecting  the  sale  and 
furnishing  of  liquors  went  Into  effect.  Sec- 
tion 055  of  the  Penal  Code,  in  treating  of  the 
statement  to  be  contained  in  an  indictment  or 
Information  respecting  the  time  of  tlie  com- 
mission of  the  alleged  offense,  provides  as 
follows:  '"The  precise  time  at  which  the  of- 
fense was  committed  need  not  be  stated  In 
the  Indictment  or  Information,  but  It  may  be 
alleged  to  tiave  been  committed  at  any  time 
before  the  finding  or  filing  thereof,  except 
where  the  time  Is  a  material  ingredient  In 
the  offense."  We  do  not  think  tliat  the  mat- 
ter of  the  time  when  the  offense  was  commit- 
ted was  In  this  case  a  material  ingredient  of 
that  offense,  as  that  term  Is  used  In  the  stat- 
ute. The  prosecution  might  have  Introduced 
evidence  showing  the  commission  of  the  of- 
fense at  any  time  within  the  period  subse- 
quent to  the  date  when  the  law  creating  the 
offense  became  effective.  We  cannot  pre- 
sume that  the  pleader  in  drawing  his  indict- 
ment intended  to  charge  the  crime  as  having 
been  committed  at  a  time  when  the  acts  de- 
scribed constituted  no  offense  ouder  the  la^, 


The  case  of  People  t.  UUla:,  187  Gal.  642, 
70  Pac  735,  referred  to  by  counsel  for  ap- 
pellant, contains  no  Intimation  contrary  to 
this  view,  but  rather  U  an  authority  In  point 
with  the  conclusion  we  have  just  expressed. 
The  decisions  of  other  states,  where  the  stat- 
utes do  not  contain  the  provision  which  we 
have  quoted  from  our  Penal  Code,  are  not 
valuable  to  establish  the  contention  of  ap- 
pellant in  this  regard  under  our  practice. 

[4]  It  Is  next  contended  that  the  defendant 
was  unduly  restricted  In  his  examination  of 
certain  Jurors  while  Interrogating  them  as  to 
their  state  of  mind.  Many  of  the  questions 
asked  of  these  jurors,  and  which  the  trial 
judge  declined  to  permit  answers  to  be  made 
to,  might  well  have  been  allowed  as  proper 
questions,  but  sufllclent  appears  by  the  rec- 
ord to  show  that  the  defendant  was  allowed 
amp^e  latitude  by  other  questions  which  he 
was  permitted  to  ask  of  them,  and  to  which 
answers  were  made  to  have  Illustrated  the 
condition  of  mind  of  such  Jurors  as  to  their 
bias  and  prejudice;  and  It  was  not  incum- 
bent upon  the  court  to  permit  the  examina- 
tion to  be  unduly  protracted  for  the  sole 
purpose  of  enabling  defendant  to  decide  as 
to  whether  he  might  desire  to  challenge  per* 
emptorlly  any  of  the  Jurors  offered. 

[B]  We  find  no  error  In  the  rulings  of  the 
court  denying  the  challenges  for  cause  inter- 
posed by  the  defendant  to  several  of  the  pro- 
posed jurors.  While  the  answers  of  these 
men  in  some  Instances  disclosed  a  state  of 
mind  closdy  bordering  upon  prejudice,  yet 
they  each  asserted  that  they  could  try  the 
defendant  fitirly,  and  we  think  It  was  for  the 
trial  Judge  to  determine  that  question,  and 
that,  under  such  a  state  of  facts,  his  rulings 
ought  not  to  be  disturbed.  GraybiU  t.  Db 
Young,  146  Cal.  421,  80  Pac.  618. 

[t]  Defendant  complains  of  certain  Instmfr 
tions  given  to  the  Jury  by  the  trial  Judges 
One  of  these  Instructions  was  to  the  effect 
that,  under  the  law  t;hen  being  considered,  it 
was  unlawful  within  the  "no  license"  ter- 
ritory to  "sell,  furnish,  distribute,  or  give 
away  any  alcoholic  liquors."  The  point  of 
the  objection  is  directed  to  the  use  of  the 
words  "give  away,"  and  It  is  contended  that, 
as  the  indictment  charged  only  the  selling 
and  furnishing  of  liquor,  it  was  Improper  to 
Instruct  the  Jury  that  a  person  who  gave  al- 
coholic liquors  away  wonld  he  gnll^.  In 
this  contention  we  do  not  concur,  as,  under 
the  charge  made,  a  person  described  as  "fnr^ 
nlshlng"  liquor  might  be  proved  to  be  one 
who  bad  given  It  away.  All  of  the  instruc- 
tions complained  of,  with  this  exception,  are 
admitted  to  correctly  state  propositions  of 
law  in  an  abstract  way,  and  we  believe  fur- 
ther that  the  charge,  as  embodied  therein, 
was  correct  and  pertinent  to  the  case  then 
on  trial.  The  instractlona  as  given  were  nu- 
merous, and,  as  we  read  them,  they  covered 
sufficiently  and  fairly  all  of  the  matters  per- 
tinent to  the  issues  being  considered,  and  no 
prejudicial  ernnr  appears  In  the  spring  of 
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any  of  tbem,  or  in  tbe  refusal  to  give  certain 
additional  charged  offered  by  defendant 
The  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  V.  ROSELLE.    (Cr.  194.) 

(District  Court  of  Appeal,  Tiiird  District,  Cal- 
Ifomla.  Not.  27,  1012.  Beheariug  Denied 
hj  Supreme  Court  Jan.  22,  1913.) 

L  Cbihikai.  Law  ({  BB4»)  —  Etidbkck  — 

WEIOUT  —  TeSTIHONT  or  DBRHDANt  —  AO- 

CXPTANCB  A8  A  WhOU. 

Where  tbere  was  circumstantial  evidence 
tliat  defendant  killed  the  deceased,  testimony 
tap  defendant  that  be  killed  deceased,  but  did 
so  in  self-defense,  need  not  be  accepted  as  a 
whole  by  tbe  jury,  but  they  could  credit  or  dis- 
believe any  of  tbe  narrated  circumstances. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAxr,  Cent  Dig.  H  125S,  12G6;  Dec  Dig.  | 
654.*] 

2.  HOUICIDE  (S  840*)  —  APPBiX  — Habuuebs 

Ebrob— Ikstructiohb. 

A  defendant  cannot  complain  that  tiie  court 
Instructed  on  manslaugbter  when  he  was  charg- 
ed with  murder, 

[Ed.  Note. — For  other  cases,  see  Homtcidef 
Cent  Dig.  IS  715-720;  Dec.  Dig.  S  340.»] 

8.  JuBT  (5  31*)— Right  to  Trial  bt  Jubt— 
Impaibme  NT— Misconduct  of  Jusob. 

An  affidavit  by  defendant's  attorney  that 
he  saw  a  juror  asleep  during  tbe  taking  of  tes- 
timoay,  and  before  he  could  inform  toe  court 
a  recess  was  ordered,  and  that  be  did  not  know 
bow  long  tbe  juror  was  asleep,  was  not  saffl' 
cieat  to  show  that  the  jurors  condition  was 
such  that  he  failed  to  hear  any  question  or  an- 
swer, so  as  to  deprive  defendant  of  his  right 
to  trial  by  jury;  tbe  juror's  name  not  being 
given,  nor  was  he  asked  whether  he  heard  the 
testimony,  or  given  an  opportunity  to  explain. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §S  204-219;  Dec.  Dig.  §  31.»] 

Appeal  from  Superior  Conr^  Mendocino 
County;  J.  Q.  White,  Judge. 

Phillip  Roselle  was  convicted  of  man- 
slaughter, and  be  appeals.  Affirmed. 

W,  D.  L.  Held  and  T.  J.  Weldon,  both  of 
Yukia,  for  appellant.  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jones,  of  Sacramento, 
tor  the  People. 

CHIFMAN,  P.  J.  Upon  an  Information 
charging  defendant  with  murder  for  the 
ing  of  one  Erlck  Nilsen,  the  Jury  returned  a 
verdict  as  follows:  "We,  the  Jury,  find  the 
defendant  guilty  of  manslaughter,  and  we 
Btoongly  recommend  him  to  tbe  mercy  of  the 
court"  Before  Judgment,  defendant  made 
application  for  a  new  trial,  which,  being  de- 
nied, judgment  was  pronounced  and  an  ap- 
peal taken  from  both  the  order  and  judg- 
ment 

We  quote  from  appellant's  brief:  "Three 
propositions  are  advanced  by  appellant  de- 
manding a  reversal  herein:  First,  we  con- 
tend that  there  is  no  evidence  in  tbe  record 


to  sustain  the  verdict  and  Judgment ;  second, 
the  trial  court  erred  in  giving  to  the  Jury 
an  instruction  on  the  question  of  manslaugh- 
ter ;  and,  third,  the  defendant  was  deprived 
of  bis  constitutional  right  to  a  trial  by  Jury 
by  reason  of  misconduct  of  one  of  the  Jurors 
In  that  during  a  portion  of  defendant's  cross- 
examination  of  one  of  the  witnesses  for  the 
people,  such  Juror  was  asleep." 

[1]  1.  There  was  evidence,  in  its  nature 
circumstantial,  that  defendant  killed  tbe  de- 
ceased. In  addition  to  this  evidence,  defend- 
ant testified  in  bis  own  behalf,  admitting 
that  he  shot  and  killed  deceased,  claiming 
that  it  was  in  Belf-d^ens&  The  point  made 
is  that  "the  evidence  for  the  defense  was  a 
connected  whole,  no  portion  of  It  could  stand 
unless  it  all  stood;  to  adopt  a  part  demand- 
ed that  credence  be  given  to  all,  and  to  dis- 
credit one  circumstance  detailed  forbade 
credit  to  any  other,"  and  hence  the  verdict 
cannot  stand — that  is  to  say,  the  Jury  tiav- 
ing  believed  defendant's  testimony  that  he 
killed  the  deceased,  tbey  were  also  bound  to 
believe  blm  that  it  was  done  in  self-defense. 
The  Jury  were  under  no  such  constraint 
They  had  the  right  to  Judge  from  all  the 
narrated  circumstances  what  part  of  defend- 
ant's story  should  be  credited  and  what  part 
disbelieved.  Tbey  had  the  right  to  say 
whether,  on  his  own  statement  of  the  facts 
and  under  the  instructions  of  tbe  court  on 
that  subject  the  defendant  was  Justified,  In 
self-defense,  to  go  to  the  extremity  of  kill- 
ing the  deceased. 

In  People  v.  Sherman,  103  Cat  409,  S7 
Pac.  388,  It  was  held  that  the  defendant 
who  was  accused  of  murder  and  was  con- 
victed of  manslaughter,  was  entitled  to  a 
new  trial  wnere  the  evidence,  without  con- 
flict, showed  that  tbe  killing  was  Justifiable. 
Defendant  relies  on  this  case  on  the  assump- 
tion that  the  Justification  In  the  case  cited, 
shown  by  the  witnesses  who  were  present 
and  saw  the  killing,  also  appeared  In  the 
present  case.  TblB  Is  on  the  further  errone- 
ous'usuuiptlon  that  tbe  Jury  were  bound  to 
give  creolt  to  all  of  defendant's  testimony. 
The  Jury,  as  we  have  seen,  was  not  so  re- 
quired to  do. 

[2]  2.  Upon  the  second  point,  it  Is  stated 
In  bis  brief:  "Defendant  has  either  justified 
the  killing  or  he  has  not,  tor  no  mitigating 
circumstances  were  shown.  This  being  sa 
defendant  Is  either  guilty  of  murder  or  he 
is  not  guilty,  and  the  court  was  not  war- 
ranted in  instructing  the  jury  that  a  verdict 
of  manslaughter  might  be  rendered."  It  bas 
been  held  that  where  the  defendant  request- 
ed su(di  an  Instruction,  It  was  not  error  to 
refuse  It  People  v.  Lee  0am.  69  Cal.  553, 
555,  11  Pac.  183 ;  People  v.  Chavez,  103  Cal. 
407,  37  Pac.  389;  and  other  cases.  But 
such  ruling  was  based  on  the  fact  that  tbe 
evidence  was  all  one  way  and  pointed  to  no 
other  conclusion  than  of  guilt  as  charged. 
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The  convwae  does  not  follow,  as  claimed, 
for  the  all-snfflcient  reason  that,  by  giving 
the  Instmctlon,  the  defendant  was  not  prej- 
ndlced.  On  the  contrary,  the  Jury  were  glr- 
en  latitude  which  resulted  In  defendant's 
advantage.  There  was  evld^ice  that  defend- 
ant and  deceased  were  not  on  friendly  terms ; 
that  both  of  them  bad  been  drinking  the 
early  part  of  the  nl^t  of  the  homicide, 
which  occurred  about  half  past  nine  o'clock, 
when  both  were  on  their  way  home;  there 
was  also  evidence  that  the  r^utatton  of  de- 
fendant for  peace  and  quiet  in  the  neighbor^ 
hood  was  good.  An  OEamlnatlon  of  the  en- 
tire record  disdosea  some  ground  for  the 
conclusion  reached  by  the  Jury.  There  was 
DO  witness  to  the  homicide  except  the  de- 
fendant and  tbb  deceased.  The  jury  were  at 
full  liberty  to  acyntt  the  defendant  If  they 
believed  that  he  was  Jnstlfled  In  taking  the 
lUe  of  deceased.  Tlie  instroction  cannot  be 
said  to  have  been  an  Invitation  to  render  a 
compromise  verdict  The  Jury  may  have  de- 
cided that,  while  the  deceased  was^  In  some 
degree,  the  aj^ressor,  the  defttidant  was  not 
Jnsttfled  In  killing  him. 

[I]  8.  The  only  support  glvm  to  the  claim 
of  misconduct  by  a  juror  is  found  In  the  af- 
fidavit of  W.  D.  U  Held,  one  of  defendant's 
attorneys,  which  Is  as  follows:  "That  on  the 
18th  day  of  June,  1912,  and  while  testimony 
was  beUig  taken  in  said  case,  affiant  observ- 
ed that  one  of  the  Jurors  was  asleep  in  the 
Jury  box;  that  Clarence  Tlitalo,  a  witness 
on  behalf  of  the  prosecution,  was  at  said 
time  under  cross-examination;  that  affiant 
has  no  knowledge  of  the  duration  of  the  time 
during  which  said  Juror  was  asleep;  that  the 
Judge  of  this  court,  presiding  at  said  trial, 
before  affiant  had' an  opportunity  to  call  his 
attention  to  the  condition  of  said  Juror,  ad- 
monished the  Jury  that  all  of  them  should 
remain  awake,  and  thereupon  declared  a  re- 
cess of  said  court."  Without  doubt  the  de- 
fendant was  ^titled  to  the  undivided  atten- 
tion of  every  Juror  while  evid^ice  was  be- 
ing taken  in  the  trial.  But  we  do  not  think 
the  fiicts  appearing  in  the  affidavit  of  Mr. 
Held  are  sufficient  to  show  that  the  Juror's 
condition  was  other  than  momentary,  or 
that  lie  failed  to  hear  any  question  and  an- 
swer of  material  Importance.  The  Juror's 
name  is  not  given,  nor  was  he  asked  whether 
he  heard  the  testimony.  Bia  was  not  given 
an  opportnidty  to  enilaln,  what  may  have 
bem  the  fact,  that  his  eyes  were  dosed  but 
that  he  was  not  asleep^  Tbe  affidavit  shows 
that  Uie  duration  of  the  Juror's  oondition 
was  not  known,  and  we  cannot  presume  that 
it  was  of  such  loigth  of  time  as  to  have  pra- 
vented  his  understanding  the  testimony  be- 
ing given. 

The  Judgmnt  and  order  are  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


DOUDBIiL     SHOO  et  aL  <Clv.  1,001.) 

(District  Court  of  Appeal.  Third  District.  Call- 
fomia.  Nov.  27,  1912.  On  Petition  for  Re- 
hearing, Dec  27,  1912.  Rehearing  Denied  by 
Supreme  Court  Jan.  24,  1913.) 

1.  PABTnEBSEOP  20*)  —  QUATION  —  CON- 
SIBCCnON  OF  AOnKHBHT. 

Where  D.  and  &  enter  into  a  parol  contract 
of  partnership  to  awociate  themselves  together 
for  certain  purposes.  Including  the  obtainmg  of 
an  option  in  the  name  of  S.  to  purchase  certain 
real  property  for  the  basinesa  In  which  they 
are  to  engage,  and  a  certain  sum  is  paid  the 
vendor  from  money  borrowed  by  S..  and  they 
agree  that  the  unpaid  principal  and  Interest 
Bball  be  paid  from  the  proceeds  of  the  business 
and  proper^,  and.  when  fully  paid,  D.  shall 
pay  8.  one-half  of  the  sum  borrowed  and  ad- 
vanced by  him,  with  interest,  and  that  such  real 
property  shall  be  and  become  part  of  the  co- 
partnenbip  assets,  the  relation  between  them 
IB  that  of  partners  wiUdn  Ov.  Code.  |  2396,  de- 
fining a  partnership,  and  is  not  a  mere  oontrsiet 
of  employment  of  D.  by  S. 

lEd.  Mote. — For  other  cases,  see  PartnersblK 
Cent  Dig.  IS  6,  7;  Dec.  Dig.  I  20.* 

For  other  definitions,  see  Wor^  and  Phraser 
vol  6,  pp.  5191-5202 ;  voL  8,  pp.  7746,  77SSj 

2.  Pabtnebbhip  (S  827*)— Action  torn  Ao- 
couNTiNO  —  Complaint  —  GoNsivucnoir 

— "SnOULO  BB  AND  BECOME." 

An  averment  of  the  complaint  In  an  action 
for  a  partnership  acconnting  that,  under  the 
partnership  agreement,  real  estate  purchased 
"should  be  and  become  partnership  assets," 
meant  that  it  should  become  such  upon  its  ae- 
gulBition,  and  not  that  it  should  become  sndi 
only  when  fully  paid  for. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  H  760-778 ;  Dec  Dig.  i  827.*] 

3.  PABTNBBSHIP  (S  11*)  —  BsSENtlAUi  OF 
AOBXEUBNT— LlABtUTT  VOB  DlBTB. 

In  view  of  Oiv.  Code,  |  2404,  smniding 
that  an  agreement  to  di^e  the  immts  of  a 
business  implies  an  agreement  for  a  correspond- 
ing division  of  its  losses  unless  otherwise  stipu- 
lated, a  contract  may  be  a  partnership  agree 
ment;  though  it  mates  express  provision  merdy 
for  a  divfadon  <A  tbe  profits,  and  not  oi  tM 


[E3d.  Note.— For  other  cases,  see  Partnezifaip, 
Cent.  Dig.  {  26;  Dec.  Dig.  t  U.*] 

4.  PLEAniHO   a  8*)  — GOKPZJLINT  — GoNCur- 
SIOH. 

A  statement  In  a  complaint  in  an  acticn 
for  a  partnership  acconnting  that  the  parties 
"entered  into  a  parol  contract  of  ct^rtDmhip" 
was  not  objectiouable  as  a  stataDUt  ai  a  mero 

legal  conclusion. 

[E^  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  12-28% ;  Dec  Dig.  f  8.*] 

6.  Pabthbbshif  (I  1*)~Natubb. 

An  agreement  whereby  persons  associate 
themselves  together  for  the  purpose  of  conduct- 
ing and  maintaining  a  certain  business  is  a  con- 
tract of  partnership  within  Civ.  Code,  {  2396, 
defining  partnerships. 

[E3d.  Note. — For  other  cases,  see  Partnership, 
Dec  Dig.  I  L*] 

6.  BVIDElfOB    a  471*)— AmOSSIBIUTT-'OON- 

OLUBiona. 

witnesses  must  stats  tiie  vary  facts  from 
wtilch  the  facts  pleaded  are  drawn,  and  not 

mere  conclusions  from  such  facts. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  H  2149-2186;   Dec  Dig.  I  471 
Witnesses,  C^nt  Dig.  H  833-836,  98&1 
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7.  pAsnnxsmp  (|  S27*}~Aonoiv  vob  Ao< 

ooTJNTiNO— Complaint. 

A  complaint  in  an  action  for  a  pBrtnership 
accounting,  which  alleged  that  real  property, 
Btoch  in  trade,  fixtures,  and  paraphernalia  used 
In  the  partnership  business  were  to  be  paid  for 
out  of  the  profits  of  the  business  and  rents  from 
the  real  property,  and  that  certain  payments  on 
the  principal  of  the  purchase  price  and  interest 
had  been  so  made,  saflSdently  alleged  that  plain- 
tiff  was  to  have  an  interest  In  the  property. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  SI  760-778;  Dec.  1%.  {  327.*] 

&  Pabtnbbship  <f  3*>— Natube. 

To  coDStitnte  a  partnership,  It  was  not  nec- 
essary that  there  be  a  joint  ownership  of  the 
property  used  in  carrying  on  the  business. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  H  13>  14 ;  Dec  Dig.  |  8.*] 

9.  Fbavdb,  Statutz  of  ({  129*)--<taATI0ii 

OV  PaBTITEBSHIP— DUBATIOR. 

A  partnership  formed  under  a  parUy  rae- 
eated  oral  agreement  that  it  shall  condnne  for 
not  less  than  three  years  exists  nntil  dlasolred, 
notwithstanding  tiie  statute  of  frauds;  Civ. 
Code,  I  1624,  sabd.  1,  making  void  an  oral 
agreement  not  to  be  performed  within  a  year. 

[Ed.  Mote. — ^For  other  cases,  see  Frauds,  Stat- 
ute oL  Cent  Dig.  H  287-^  303,  300-^  311, 
814,  8ia-320.  ^  326,  826;  Dec  Dig.  fl29*] 

10.  Fratjdb,  Statdhi  of  (|  56*)— Pabthkb- 

SHIP— PUBCBAfiB  OF  RBAZ.  EsTATB. 

A  [Htrtnership  formed  under  an  oral  agree- 
ment to  carry  on  a  certain  business  was  not  la- 
Talid  nnder  Civ.  Code,  f  1621,  making  void  an 
oral  agreement  for  the  sale  of  real  property, 
though  it  provided  for  the  purchase  of  certaUi 
real  property  to  be  osed  in  the  partnership  bnsi- 
neaa. 

[Sd.  Note^For  other  cases,  aee  Frauds,  Stat- 
ute of.  GenL  Dig.  U  83-Srm-188;  Dec  Dig. 

I  M.ri 

11.  Pabthubhif  (I  822*)— Actios  fob  Ao- 

OOUNTINO  —  TKAHBFBB    OF  PABTITEBSHIF 

PBOPBBIT. 

A  person  to  whom  it  was  alleged  by  supple- 
mental complaint  that  certain  resi  property  be- 
longing to  a  partnership  had  been  conveyed  by 
the  defendant  partner  after  the  filing  of  the 
original  complaint  was  properly  joined  as  de- 
fendant in  an  action  for  a  partnership  aoconnt- 

fng. 

[Bd.  Note. — For  other  cases,  see  PartnersUp, 
Cent  Dig.  H  746-752 ;  Dec  Dig.  |  322.*] 

12.  Action  (|  38*)  —  Misjoindeb  —  Pabthbb- 

SHIP  AOCOUNTINO— HKUBF  SOOOHT. 

Where  the  main  relief  sought  was  the  es- 
tablishment of  a  partnership  and  an  accounting, 
a  prayer  for  an  injunction  and  the  appointment 
of  a  receiver  In  aid  of  the  main  relief  did  not 
cause  a  misjoinder  of  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
D^.  i{  649,  665 ;  Dec  Dig.  !  3&*] 

18.  WixNBsaEB  (I  275*)— Cboss-Exahination 

— ^Action  fob  Pabtnbbship  Agcountino. 
Whm.  in  an  action  for  a  partnerstiip  ac- 
conntlng,  the  plaintiff  testifies  on  the  contro- 
verted iBBue  whether  certain  real  property  be- 
longed to  the  partnership  that  he  paid  the  option 
money  for  same,  the  defendant  should  be  per- 
mitted to  cross-examine  him  on  such  matter. 

[Bd.  Note.— For  other  ease%_aee  Witnesses, 
Cent  Dig.  It  924,  926,  9OT%;  Dec  Dl^ 
276.*] 

14.  Witnbssbs  (%  888*>— Ikfbachhsnt-^x- 
zno  Foundation. 

Under  the  express  provisions  of  Code  Civ. 
Proc  I  '2002,  it  could  not  be  shown  on  cross- 
examination  of  a  wi^ess  for  impeachment  pur- 
poses that  be  made  statements  In  his  teetiinbny 
at  a  former  trial  at  variance  witb  bis  present 

•Vte  otter  eaiisssasaautapto  and  BSoUoaNUHBBR  In  DsaDl|.*Ank  Dig.  iter-Mo.B«iw*Bsp'rIndflns 


testimony  until  tte  former  statements  had  "been 
related  to  him  with  the  circumstances  and  he 
had  been  aslted  whether  he  made  same,  or,  if 
such  statementB  were  in  writing,  until  they  had 
been  shown  to  him. 

[JOi.  Note— For  other  eases,  see  Witnesses. 
C^t^DIg.  H  1238-1242,  1246;  Dec  Dig.  t 

15.  Appeai.  and  Ebbob  (|  220*)— Objection 
BkLOw— Adoption  of  Referbe^s  Report. 

Defendants'  objection  to  the  adoption  of  a 
referee's  report  because  they  had  no  notice  of 
the  times  and  places  at  which  testimony  before 
the  referee  was  to  be  taken  could  not  be  review- 
ed where  they  had  ample  notice  of  the  filing  of 
the  referee's  report,  and  did  not  make  such  ob- 
jection before  the  report  was  approved  and 
adopted  by  the  court 

[Ed.  Note.r-For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  1826-1332;  Dec  Dig.  f 
220.*] 

16.  Reference  <|  65*)— Takiho  or  Tbssx- 

MONT— NonCB. 

Where  defendants  were  In  court  when  a 
referee  was  appointed  and  directed,  and  thus 
had  actual  notice  that  he  must  take  certain 
testimony,  notice  to  them  of  the  time  and  place 
at  which  such  testimouy  would  be  taken  was 
not  essential,  when,  by  the  exercise  of  a  little 
diligence,  they  could  have  ascertained  snch  time 
and  place 

[Ed.  Note,— For  other  cases,  see  Reference, 
Cent  Dig.  S  S3 ;  Dec  Dig.  f  66.*] 

17.  Appeal  and  ETbbob  1011*)— Ookfuoi- 

INO  Evidence. 

The  decision  of  tlie  trial  court  upon  tiie 
weight  and  preponderance  of  conflicting  evi- 
dence will  not  be  disturbed  on  review. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
En«r,  Cent  Dig.  $|  3983-3988;  Dec  Dig.  { 
1011.*] 

On  Petition  for  Rehearing. 

1&  Witnesses  ({  246*)— CROSB-EbCAiaNAtioir 

—Repetition  of  Question. 

Where  a  question  was  asked  and  answered 
in  a  manner  which  indicated  that  no  different 
answer  could  prolnbly  be  given  to  the  same 
question,  it  was  not  error  to  sustain  an  objec- 
tion to  a  repetition  of  the  question. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  827,  828;  Dec  Dig.  |  246.*] 

19.  Appeal  and  E^bob  (I  1068*)— Habhijess 
Ebbob— Exclusion  of  Evidence. 

In  an  action  for  a  partnership  accounting, 
the  exclusion  of  defendant's  testimony  as  to  the 
total  amount  paid  to  plaintiff  for  his  services. 
If  error,  was  harmless,  where  such  total  could 
be  easily  determined  by  mathematical  calcula- 
tion from  payments  to  which  defendant  was 
permitted  to  testify. 

[Bd.  Note— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4196,  ^00^420$,  4206; 
Dec.  big.  i  1068.*] 

20.  Witnesses  <S  236*)— Exauination— Ques- 
tion. 

Where  the  defendant  testified  that  some 
things  testified  to  by  plaintiff  occurred  and 
some  did  not,  hie  counsel  should  not  have  asked 
him,  "What  part  did  and  what  part  didn't?" 
but  should  have  called  defendant's  attention 
separately  to,  and  asked  him  as  to  the  correct- 
ness oit  each  of  tiw  plaintilTs  Incorrect  state- 
ments. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Oent  Dig.  H  817-826;  Dec  Dig.  f  236L*] 

21.  Rbfebence  (1 61*)— -Hbabino— Failube  of 
Pabtt  to  Atiend. 

Where  the  failure  of  defendant  or  his  at- 
torneys In  an  action  for  a  partnership  account- 
ing to  attend  the  hearing  before  the  referee  was 
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due  to  their  own  negligence,  they  could  not  com- 
plain that  the  hearing  was  held  In  their  ab- 
sence. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  H  93,  101;  Dec.  Dig.  f  61.*] 

Partnbbshif  (I  842*)-^AcnoN  foe  Ac- 
cotiNnNO— Hatebul  Issues— Duration  of 
Pabtnebshif. 

Where,  in  an  action  for  a  partnership  ac- 
counting, the  principal  issue  was  whether  there 
was  a  copartnership  agreement,  and,  if  there 
was,  whether  the  partners  had  entered  upon  the 
execution  of  its  terms,  the  qaestion  of  the  da- 
ration  of  the  partnershiD  was  immaterial ;  and 
hence  it  was  immaterial  whether  a  finding  by 
the  court  thereon  was  within  the  issues. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  810,  812 ;  Dec.  Dig.  {  342.*] 

Appeal  from  Superior  Court,  Fresno  Coon* 

ty;   George  E.  Church,  Judge. 

Action  by  John  Doudell  against  John  J. 
Shoo  and  others.  From  a  judgment  for 
plaintiff  and  denial  of  new  trial,  defendants 
appeai.  Affirmed  and  petition  for  rehearing 
denied. 

Royle  A.  Carter,  of  Fresno,  Carl  F.  Wood, 
of  Oakland,  and  Frank  Kauke,  of  Fresno, 
for  appellants.  C  K.  Bonestell,  of  Fresno, 
for  xeepondeaL 

HABT,  X  This  action  was  brought  for  an 
accounting  of  the  partnership  property  and 
business  of  the  plaintiff  and  the  defendant 
John  J.  Shoo. 

The  complaint  alleges  that  in  the  month  of 
July,  1909,  the  plaintiff  and  the  defendant 
Jolm  J.  Shoo  entered  into  a  parol  contract  of 
copartnership,  "whereby  they  agreed  to  as- 
sociate ttiemselvee  together  for  the  purpose 
of  conducting  and  maintaining  a  billiard  and 
pool  hall  and  saloon  and  dgar  bnalness  In 
the  city  of  CoaUnga,  county  of  Fresno,  state 
of  California,  and  dividing  the  profits  there- 
of equally  between  them" ;  that  by  the  terms 
of  said  contract  the  plaintiff  was  to  have  the 
sole  and  entire  management  of  said  busi- 
ness; that,  at  the  time  that  said  contract 
was  entered  into,  It  was  further  agreed  by 
and  between  said  parties  that  they  wonld 
obtain  an  option  to  purchase,  in  the  name  of 
the  defendant  John  J.  Shoo,  four  certain 
lots,  with  the  improvements  thereon,  situat- 
ed in  said  city  of  Coalluga;  that  tlie  im- 
provements on  said  lots  consisted  of  build- 
Ings  suitable  to  the  purposes  of  the  business 
which,  as  before  Indicated,  they  had  agreed 
to  engage  in;  that  in  pursuance  of  said 
agreement  the  plaintiff  and  defendant  John 
J.  Shoo  on  tlw  21st  day  of  July,  1909,  obtain- 
ed an  option  in  writing  and  in  the  name  of 
said  John  J.  Shoo  from  the  owners  of  said 
real  property  to  purchase  the  same  for  the 
total  sum  of  $65,000,  oa  the  following  terms : 
Twenty  thousand  dollars  to  be  paid  on  the 
Ist  day  of  August,  1009,  and  915,000  on  the 
1st  day  of  every  succeeding  August  until  the 
full  purchase  price  was  paid,  together  with 
Interest  at  the  rate  of  6  per  cent,  per  annum 
on  the  deferred  payments;  that  neither  plain- 


tiff nor  John  J.  Shoo  bad  ready  money  with 
which  to  ma^e  the  first  payment  as  ti  fore- 
said, and  It  was,  therefore,  agreed  between 
them  that  said  Shoo  should  borrow  the  sum 
requisite  to  make  such  payment;  that  the 
balance  remaining  unpaid  on  the  purchase 
price  should  be  paid  as  the  installments 
thereof  and  interest  became  due  out  of  the 
pro0tB  of  the  copartnership  business  and  the 
rents  to  be  derived  from  said  property ;  that, 
when  the  entire  purchase  price  should  have 
been  so  paid,  the  plaintiff  should  pay  to 
said  Shoo  one-half  of  the  said  sum  of  $20,- 
000  borrowed  by  him  for  the  purpose  of  mak- 
ing the  first  payment  on  the  purchase  price 
and  one-half  of  the  interest  which  said  Shoo 
might  have  paid  on  said  sum  of  $20,000; 
that  said  real  property  "should  be  and  be- 
come part  of  the  copartnership  assets." 

The  complaint  then  proceeds  to  allege  that 
all  the  terms  of  the  said  agreement  were  car- 
ried out  as  above  averred,  and  that  on  the 
1st  day  of  August,  1909,  the  "plaintiff  and 
said  defendant,  as  partners,  ratered  Into  and 
took  possession  of  said  premises  and  pro- 
ceeded to  conduct,  and  ever  since  have  con- 
ducted therein  as  partners,  a  saloon  and  ci- 
gar business  in  conjunction  with  pool  and 
billiard  tables,  and  have  ever  since  let  ont 
other  portions  of  said  premises  and  received 
rent  tberefor;  that  plaintiff  has  from  said 
Ist  day  of  August  continuously  up  to  the 
time  he  was  expelled  from  participation  in 
the  affairs  of  said  copartnership,  as  herein- 
after set  forth,  had  the  sole  and  entire 
charge  of  said  business;  that  on  the  8th  day 
of  February,  1910,  said  defendant  Shoo 
against  the  will  of  plaintiff  forcibly  exduded 
him  from  said  premises  and  from  any  par- 
ticipation In  any  of  the  affairs  of  said  co- 
partnership, and  has  ever  since  kept  him 
excluded  from  alL  thereof,  and  has  ever  since 
refused,  and  still  refuses,  to  permit  plaintiff 
to  participate  in  any  thereof,  or  to  account 
to  him  for  anything  belonging  to  said  co- 
partnership; that  said  defendant  has  ever 
since  claimed,  and  now  clatans,  to  be  the  sole 
owaex  of  eve^hing  belonging  to  said  copart* 
nersUS),  whether  real  or  personal  property.** 
The  comidalnt  (sujqdanmtal)  forUier  aven 
that  Shoo,  after  the  commencement  of  this 
action,  caused  to  be  executed  and  delivered 
to  lilm  by  the  vendors  thereof  a  deed  to  all 
the  real  property  purchased  as  aforesaid 
as  copartnership  prepwty,  and  tltat  on  the 
same  day  such  deed  was  so  executed  and  de- 
livered <rebruary  28,  1910)  said  Shoo  and 
the  defmdant,  Josephine  J.  Shoo,  his  ^fita, 
executed  and  delivered  a  deed  to  said  prop- 
erty to  the  defendant  Herri(!k ;  that  said  co- 
partnership has  made  large  profits  and  rents 
out  of  the  business  conducted  and  the  prop- 
erty owned  by  It,  amoouting  to  the  sum  of 
$25,000,  whidi  has  been  expended  In  the  ex- 
tinguishment of  the  debts  of  the  o^rtner- 
shlp;  that  the  def^idant  has  received  and 
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retained  for  his  own  use  from  the  profits  of 
said  business  the  snm  of  $4,000,  vhlle  the 
plaintiff  has  likewise  recdved  and  retained 
for  bts  own  use  the  sum  of  $900  onlj ;  that 
at  the  time  of  the  commencement  of  this  ac- 
tion there  was  on  deposit  in  two  banks  in 
OoBlinga  In  the  name  of  the  defoidant  Shoo 
a  snm  exceeding  f3,000,  which  belongs  to 
said  partnership. 

It  is  then  alleged  that  prior  to  the  com- 
moicementj  of  this  action  the  defendant  John 
J.  Shoo  conveyed  and  assigned  to  the  defend- 
ant Josephine  J.  Shoo  all  of  his  property  '*for 
the  purpose  of  evading  pecuniary  responsi- 
bility for  any  of  the  acts  hereinat>oTe  set 
forth."  Ancillary  to  the  principal  relief 
sought  for  as  above  stated,  the  prayer  is  for 
a  decree  enjoining  the  defendants,  their 
agents,  etc.,  from  interfering  with  the  plaln- 
tlfl[  In  participating  In  the  management  of 
said  bnstness  and  the  partnership  propertyi 
etc.,  and  for  the  appointment  of  a  receiver, 
pendente  llt^  to  take  possession  (tf  all  the 
partnersh^  pn^wrty  and  business,  etc.  Bach 
of  the  defendants  filed  demurrers,  both  gen- 
eral and  special,  to  the  complaint  Among 
the  gnnmds  specially  urged  against  the  com- 
plaint are  those  of  mtsjc^nder  ot  parties  de- 
foidant  and  misjoinder  of  causes  of  action 
and  that  It  la  ambiguous  and  uncertalnu  The 
demurrm  haiing  been  overruled,  each  of 
the  defendants  answered  tiie  complaint,  spe- 
idflcally  denyiiv  the  averments  thereof,  and 
charging,  as  do  tSte  qpetilal  demurrers,  a  mis- 
joinder of  parties  defendant,  misjoinder  of 
causes  of  action  and  that  the  averments  of 
the  complaint  are  ambiguous  and  uncertain. 

The  court  found  that  a  cc^rtnnrshlp 
agreement  was  entered  Into  by  and  between 
the  plaintiff  and  the  defendant  John  J.  Shoo 
at  the  time  and  for  the  purposes  set  out  in 
the  complaint;  that.  In  pursuance  of  said 
agreement,  they,  as  equal  partners,  entered 
Into  and  took  possession  of  the  premises  de- 
scribed In  the  complaint,  and  proceeded  to 
conduct  and  maintain  thereon  as  equal  part- 
ners the  saloon  and  cigar  business  and  bil- 
liard hall,  and  have  ever  since  conducted  and 
maintained  thereon  such  business  and  billiard 
ball ;  that  in  the  name  of  the  said  defendant 
Shoo  they  acquired,  as  equal  partners,  and  for 
partnership  uses,  the  real  and  personal  prop- 
er^ described  in  the  complaint;  that  at  the 
time  mentioned  In  the  complaint  the  defend- 
ant John  J.  Shoo,  "against  the  will  of  plain- 
tiff, wholly  excluded  him  from  said  partner- 
ship property  and  business  and  from  any 
participation  In  any  of  the  affairs  of  said 
partnership,  and  has  ever  since  kept  him 
wholly  excluded  therefrom,  and  lias  ever 
since  refused  to  account  to  him  for  or  con- 
cerning anything  relative  to  said  partner- 
ship"; that  profits  from  said  business  and 
raits  from  portions  of  the  real  property  pur- 
cbased  by  them  as  described  liave  been  de- 
rived and  re<»lved,  and  that  a  portion  of  the 
I^flta  and  rents  so  derived  and  received 
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liave  been  expended  in  remodeling  and  re- 
pairing buildings  standing  on  said  real  prop- 
erty and  in  making  payments  on  the  interest 
on  the  unpaid  purchase  price  and  on  the 
prindpel  thereof;  that  the  plaintiff  and 
said  Shoo  have  each  received  and  retained  a 
share  of  the  profits  of  said  business,  "but 
unequal  in  amount";  that  there  are  debts 
outstanding  against  said  partnership,  and 
"that  since  the  exclusion  of  plaintiff  from 
said  business  the  defendant  John  J.  Shoo 
has  had  the  management  and  control  of  the 
partnership  business  and  ptoeerty,  and  has 
received  and  paid  out  sums  of  money  In  con- 
nection therewith." 

As  to  the  Interest  of  the  defendant  Her- 
rick  in  this  controversy,  the  court  finds  that 
mon^  had  been  loaned  by  him  and  anpUcd 
on  account  of  tb»  purchase  price  of  the  part- 
nershlp  real  propcsly  "and  tite  legal  title  to 
said  properly  has  been  transferred  to  said 
Berridc*  as  security  for  tb%  payment  of  said 
loan." 

The  court  as  a  amclnsion  of  law  from 
said  findings  detennlnea  "that  an  account- 
ing Is  necessary  between  plaintiff  and  the 
defendant  JfHm  J.  Shoo  covering  all  of  the 
propaty  and  business  fitund  to  exist  be- 
tween them  from  the  commencement  there- 
of." 

The  decree,  which  Is  characterized  in  the 
transcript  as  an  "Interlocutory  Decree,"  fol- 
lowed the  findings  and  the  oondnsion  of 
law,  but  requited  and  provided  for  the  ap- 
pt^tment  of  and  named  a  referee,  to  whom 
was  committed  the  power  and  the  duty  of 
takli^  a  full  accounting  of  all  of  the  co- 
partnership dealings  and  transactions  be- 
tween the  plaintiff  and  the  said  d^endant 
John  J.  Shoo,  as  described  in  the  comphitnt, 
and  postponed  the  making  of  further  find- 
ings and  of  a  final  decree  "until  the  coming 
In  and  settlement  of  the  referee's  report" 
After  the  filing  of  the  report  of  the  referee, 
the  court  adopted  the  same,  and  made  it  a 
part  of  the  findings  theretofore  made,  and 
upon  the  findings  so  made,  and  the  condn- 
sions  of  law  educed  therefrom,  made  and 
entered  its  final  decree  adjudging  the  plain- 
tiff and  the  defendant  John  J.  Shoo  to  be 
partners,  as  set  forth  In  the  complaint  and 
adjusting  the  matter  of  the  accounting  of 
their  partnership  business  and  property  in 
conformity  with  the  findings  and  report  of 
the  referee. 

The  defendant  appealed  from  the  "inter- 
locutory decree"  and  from  an  order  denying 
a  motion  for  a  new  trial  after  the  entry  of 
said  decree.  After  the  rendition  and  entry 
of  the  final  decree,  the  defendants  moved 
for  a  new  trial,  which  motion  was  denied, 
and  they  then  noticed  and  took  an  appeal 
from  the  order  denyii^  said  motion. 

The  defendants  contend  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  for  the  following  reasons, 
via.:  (1)  That  It  Is  not  ther^  cr  thereby 
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shown  that  the  plaintiff  and  tbe  defendant 
John  J.  Shoo  entered  into  or  formed  a  part- 
nership, and  in  thla  connectl<m  it  Is  con< 
tended  that  the  mere  allegation  that  they 
"entered  into  a  parol  contract"  InTOlrea  notb* 
Ing  more  than  the  statement  of  a  1^1 
conclusion,  and  that  the  facts  pleaded  dis- 
close a  contract  of  employment  only  where- 
by the  plaintiff  was  to  render  the  services 
alleged  In  consideration  of  one-half  of  the 
profits  of  the  business  referred  to  In  the 
comidalnt.  (2)  That  the  contract  pleaded  in 
tbe  complaint  la  void  under  the  statute  of 
frauds.  In  that  It  inrolveB  "an  agreement 
that  by  Its  terms  is  not  to  be  performed 
wltliln  a  year  from  the  making  thereof." 
Section  1624,  Civ.  Code;  section  1973,  Code 
Civ.  Proc.  (3)  That  as  to  the  real  property 
which  It  Is  alleged  the  parties  agreed  to  pur- 
chase as  partnership  property  the  contract 
Is  void  under  the  terms  of  section  1624  of 
tbe  ClTlI  Code,  supra. 

In  addition  to  the  general  objections  thus 
urged  against  the  complaint,  the  points,  aris- 
ing under  the  si>eclal  demurrer,  that  there 
is  a  misjoinder  of  partly  defendant,  a  mis- 
Joinder  of  causes  of  action,  and  that  the 
complaint  Is  ambiguous  and  uncertain  are 
also  pressed  by  the  defendant  John  J.  Shoo, 
and  discussed  in  the  briefs.  , 

The  further  complaint  is  made  of  certain 
rulings  of  the  court  In  tbe  allowance  and  re- 
jection of  certain  testimony. 

[11  1.  A  partnership  Is  defined  by  section 
2895  of  onr  Civil  Code  as  follows:  "The 
aasocAatlon  of  two  or  more  persons  for  the 
purpose  of  carrying  on  business  t(^;ether, 
and  dividing  the  profits  betwera  them."  The 
complaint  in  car  opinion  dearly  dlsdoeee  a 
contract  by  which  tbe  plaintiff  and  John  J. 
Sfaoo  associated  themselTes  together  for  the 
purpose  of  carrying  on  and  conducting  the 
business  therein  mentioned  as  partners.  The 
oomidaint,  as  has  already  been  shown^  reads : 
"That  the  plaintiff  and  said  John  J.  Shoo 
entered  Into  a  parol  contract  of  copartner- 
ship wherry  they  agreed  to  oaaociate  tftem- 
telvea  together  for  the  purpose,"  etc.  Again, 
In  the  second  paragraph,  It  is  alleged  that 
said  contract  also  Involved  a  covenant  where- 
by they  agreed  to  obtain  an  option,  in  tbe 
name  ot  tbe  defendant  Shoo  to  purchase  In 
the  dty  of  Coallnga  certain  real  property, 
on  whidi  were  located  buildings  appropriate 
"for  the  &u«fne»  which  plaintiff  and  defend- 
ant had  agreed,  at  hereinabove  stated,  to 
carry  on."  In  the  same  paragraph  it  Is 
averred  that,  the  sum  of  $20,000  having  been 
paid  to  tbe  vendor  upon  the  acceptance  of 
tbe  option  from  money  borrowed  by  the  said 
defendant,  it  was  agreed  that  the  unpaid 
principal  and  Interest  should  be  paid  from 
the  profits  and  the  rents  derived  from  said 
business  and  said  property,  and  that,  when 
tbe  same  was  fully  paid,  then  tbe  plaintiff 
should  pay  to  the  defei»]ant  one-half  of  the 
said  f2(K000  used  in  making  tbe  first  pnynmit 


as  aforesaid  and  one^alf  of  any  Interest 
which  said  d^endant  might  have  paid  there- 
on, and  that  said  real  property  "should  be  and 
become  part  of  the  copartnership  assets." 
These  averments  obviously  go  much  further 
than  the  statement  of  the  mere  conclusion 
that  the  parties  formed  themselves  into  a 
coqpartnersblpL  They  show,  as  we  have  de- 
clared, that  they  agreed  to  and  did  associate 
themselves  together  as  partners;  that  they 
Jointly  purchased  certain  real  and  personal 
property  for  carrying  on  the  business  which 
they  had  associated  themselves  together  as 
partners  to  carry  on;  that,  as  partners,  they 
Jointly  ^tered  into  and  took  possession  of 
said  property;  that  they  agreed  to  share 
equally  tbe  profits  of  said  business. 

[2]  But  counsel  appear  to  assume  that  tbe 
averment  that  the  real  property  "should  be 
and  become  partnership  assets"  means  that 
such  property  should  not  become  such  until  It 
was  fully  paid  for.  We  cannot  agree  with 
that  construction.  Interpreted  by  tbe  light  of 
the  complaint  as  a  whole,  that  averment 
clearly  and  unmistakably  means  that  the  real 
property  upon  its  acquisition  by  the  plaintiff 
and  Sfaoo  under  tbe  drcumstauces  indicated 
by  the  complaint  should  then  "be  and  become 
partnership  assets."  In  this  view  of  the 
complaint,  and  particularly  of  the  averment 
Just  referred  to,  there  can  be  no  difficulty 
in  diBtinguisbIng  from  the  present  case  tbe 
cases  dted  by  appellants,  and  in  which  it 
was  held  that  the  complaints  disclosed  by 
their  averments  not  a  contract  of  copartner- 
ship (tbe  theory  upon  which  they  were  draft- 
ed), but  a  mere  contract  of  employment, 
whereby  the  plaintiff  was  employed  by  the 
defendant  to  perform  services  in  considera- 
tion of  an  equal  share  with  his  employer  in 
the  profits  of  the  business  up(Ki  which  such 
services  were  to  be  bestowed.  We  will  ex- 
amine some  of  the  cases  referred  to.  In 
Stone  V.  Bancroft,  112  GaL  662,  44  Pac  1069, 
tbe  plaintiff  was  employed  at  a  mraitbly  sal- 
ary to  manage  tbe  buslnesB  of  the  defendant, 
and.  In  addition  thereto,  the  drfendant 
agreed  to  give  tbe  idalntlff  a  on»-tenth  in- 
terest In  said  business  upon  the  oondltlm 
that  the  [dalntlff  would  devote  his  whole 
time  and  best  energies,  for  a  prarlod  of  not 
less  than  10  years  from  the  date  of  the  agree- 
ment, to  the  carrying  on  of  said  bnalneas. 
The  plaintiff  quit  bis  omnectlon  wltb  and 
management  of  the  business  before  tbe  ex- 
piration of  tbe  time  during  wtdcb  be  was  to 
manage  the  same  as  a  condition  precedent 
to  the  vesting  In  him  of  the  one-tentb  In- 
terest therein.  Tbe  Suprone  Court  Toy 
properly  held  that  tiie  plaintiff  nevra  aoquir* 
ed  a  vested  interest  In  the  business  because 
of  the  failure  of  the  contingency  npon  which 
his  title  was  to  vest 

In  Coward  v.  Clanton,  122  Oal.  461.  55  Paa 
147,  tbe  complaint  alleged  that  the  defendant 
agreed  wltb  the  plaintiff  to  purcltase  wltb 
bis  own  funds  real  estate  and  that  tbe  jfMa.' 


Digitized  by 


Gal.) 


DOUDKLL  T.  SHOO 


483 


tur,  for  Belling  the  same  In  SDMivlded  tracts, 
should  receive  one-half  the  profits  of  all  sales 
so  made,  tt  was  held,  as  very  clearly  the 
complaint  revealed,  that  the  agreement  plead- 
ed fras  one  whereby  the  defendant  employed 
the  plaintiff  to  perform  the  stipulated  serr- 
Icee  for  certain  specified  compensation.  Ly- 
den  T.  Spofan-Patrick  Co.,  IK  00.  177,  100 
Pac.  2S6,  was  whwe  the  plalntUF  and  the  de- 
fendant entered  Into  a  contract  whmvby  the 
former  hired  bis  swvioea  to  tiie  latter  in 
carrying  on  and  condnctlnsr  for  the  defendant 
the  canned  salmon  haslness,  and  for  which 
services  It  was  agreed  that  the  idainHfT 
shoold  receive  a  salary  of  f200  month, 
and,  additionally,  (me*half  the  net  pK^ts  of 
said  business.  The  company  had  the  right 
to  reject  sales  and  to  determine  the  matter 
of  the  credit  of  parties  to  whom  sales  were 
made.  The  agreement  was  to  omtlnue  for 
six  months  from  Ha  date,  "and  was  to  con- 
tinue thereafter,  in  consecutive  periods  of 
six  months  eadi,  for  three  years  from  Its 
date,  if  at  the  end  of  the  first  six  mtrntibs 
and  each  successive  tUz  months,  respectively, 
there  sbonid  be  no  net  loss  to  the  company." 
It  was  further  agreed  that,  if  either  party 
failed  to  carry  out  any  portion  of  the  agree- 
ment, the  same  should  for  that  reason  be- 
come null  and  void  at  the  option  of  either 
party.  The  Supreme  Court  held,  as  it  could 
not  justly  otherwise  be  held  under  the  facta 
as  stated,  that  the  contract  did  not  make 
the  plalntltC  a  partner  in  the  business,  and 
said:  "Ue  was  to  have  no  title  to  any  of  the 
property,  aud  was  not  liable  for  any  of  the 
debts.  His  entire  interest  In  the  business 
consisted  In  his  right  to  receive  one-half  of 
the  proQts  as  his  compensation."  In  the 
case  at  bar,  as  will  be  noted,  there  la  no  lan- 
guage in  the  agreement  as  pleaded,  as  we 
construe  and  understand  it,  which  provides, 
as  do  .the  agreements  involved  in  two  of  the 
cases  above  referred  to,  any  condition  or 
contingency  upon  the  performance  or  happen- 
ing of  which  only  the  interest  of  the  plain- 
tiff  as  a  partner  in  the  bnsiness  and  prop- 
erty mentioned  in  the  complaint  was  to  vest. 
The  allegation  Is  not,  as  t>efore  declared, 
that  the  plaUitlfTs  title  was  not  to  vest  until 
some  future  time  or  only  in  the  event  that 
the  purchase  price  was  in  fact  fully  paid 
and  the  defendant  Shoo  repaid  by  the  plain- 
ts on»-haIf  of  the  f20,000  advanoed  by  said 
Shoo  as  the  first  payment.  The  only  reason- 
aUe  interpretation  of  the  language  of  the  com- 
plaint li^  as  we  have  shown,  that  the  parties 
agreed  to  Jointly  purchase  the  property  for 
partnership  purposes;  that  they  did  so  and 
Jointly  entered  into  and  took  possession  of 
said  property;  that  th^  were  to  Jointly 
carry  on  the  bnslnesB,  to  carry  od  which 
they  had  associated  themselves  together,  and 
to  Jointly  enjoy  in  equal  shares  the  profits 
thereof. 

[S]  But  It  is  insisted  that  the  complaint 
falls  to  disclose  a  partnership  because  it  Is ' 


not  therein  made  to  appear  that  the  plain- 
tiff agreed  to  be  liable  for  the  debts  con- 
tracted In  carrying  on  the  business, '  This 
contention  is  not  sound.  Manifestly,  as  coun- 
sel for  the  plaintiff  suggests,  liability  for 
debts  can  mean  nothing  else  but  llablll^  for 
losses,  and,  where  a  contract  of  copartner- 
ship contains  a  stJpnlatlon  or  agreement  for 
the  division  of  profits  and  none  as  to  the 
division  of  losses,  the  law  will  Imply  a  Joint 
responsiblUty  for  the  latter  by  the  partners. 
Section  2404  of  the  Civil  Code  provides  that 
"an  agreement  to  divide  the  profits  of  a 
business  implies  an  agreement  for  a  corre- 
sponding division  of  its  losses,  unless  it  Is 
otherwise  expressly  stipulated."  In  Coward 
V.  Clanton,  supra,  it  is  said  that  It  is  "not 
tme  that  our  Code  makes-proflt-sharing  a 
test  of  partnership,"  and  in  the  same  case  It 
is  said:  "It  would  not  lack  much  of  a  good 
definition  of  a  partnership  if  the  clause  (in 
section  2305,  dv.  Code,  supra)  in  regard  to 
the  division  of  profits  were  omitted.  It  would 
read  that  'a  partnership  is  the  association  of 
two  or  more  persoos  for  the  purpose  of  car- 
rying tm  budnesa  together.'"  Thus  it  tUI 
be  observed  that  the  effect  of  an  agreement 
whereby  two  or  more  parties  associate  them- 
srtves  together  for  the  purpose  of  carrying 
on  buslnesB,  without  any  reference  or  cov- 
enant therein  as  to  tlie.  diviaion  of  profits, 
would  be  to  Establish  them  as  partners,  un- 
less there  was  some  other  express  stipula- 
tion therein  that  sadi  was  not  Intended  to ' 
tie  th^  legal  relation.  But  where^  as  here, 
the  agreement  goes  farther,  and  stlpnlates 
that  there  shall  be  a  division  of  profits  with- 
out a  stipulation  of  any  character  as  to  the 
division  of  losses,  the  latter  liability  is  im- 
plied from  the  provision  for  the  division  of 
profits.  See  Quinn  v.  Quinn,  81  Gal.  16,  22 
Pac.  264;  Whitley  v.  Bradk^,  13  CaL  App. 
721.  110  Paa  006;  Brooke  v;  Ttacker,  140 
Ala.  96,  48  South.  141. 

[4]  Nor  is  the  statement  In  the  complaint 
that  the  parties  "entered  into  a  parol  con- 
tract of  cwartomtiip"  to  be  regarded,  as  is 
the  cmtraitlon,  as  a  mere  legal  conclusion.  Of 
course,  it  is  tnie,  as  may  likewise  be  said  of 
many  avramoits  of  ultimate  facts,  that  the 
mere  statement  alone  that  two  or  more  per. 
sons  have  fotmed  themselves  Into  a  copart- 
nendilp  may  be  said  to  Involve  the  statement 
of  a  ccmdnslon  of  law.  An  avenuCTt  in  an 
action  to  recover  real  or  personal  property 
that  the  plaintiff  is  tlie  owner  thereof  Is  no 
less  the  statement  of  a  legal  conclusion  than 
the  one  criticised  here,  yet  such  averment 
of  ownership  has  always  been  held  to  Involve 
the  statement  of  an  issuable  fact. 

[i]  However,  It  will  be  observed  that  the 
averment  as  to  the  contract  of  partnership 
in  this  case  Is  followed  by  the  allegation, 
"whereby  they  agreed  to  associate  themselves 
together  for  the  purpose  of  conducting  and 
maintaining"  the  business  therein  named, 
and  this  language  itself  Is  a  sufficient  state- 
ment of  a  partn^ship  under  oar  Code  def- 
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inlflon  thereof,  as  constmed  In  Coward  v. 
OlaDton,  supra. 

There  Is  nothing  said  In  the  case  of  Ham- 
mond T.  Borgwardt,  126  Cal.  613,  59  Pac. 
121,  In  conflict  with  the  construction  of  the 
complaint  in  the  respect  here  considered.  In 
that  case  a  witness  at  the  trial  upon  an  Is- 
sue of  partnership  made  the  statement  in 
his  testimony  that  a  certain  party  was  his 
"partner."  This  statement,  the  Supreme 
Court  correctly  held,  constituted,  "at  best,  a 
mere  legal  conclusion."  Of  course,  there  can 
be  no  proposition  less  subject  to  dispute 
than  that  it  Is  not  for  the  witnesses  but  for 
the  court  or  Jury  to  say  from  the  facts 
whether  a  partnership  between  two  or  more 
persons  exists,  and  the  former  are  not  per- 
mitted to  glre  their  opinions  upon  that  pri^ 
osltlon,  but  must  simply  state  facts  from 
which  the  final  arbiter  thereof  must  deter- 
mine the  ultimate  truth  of  such  controversy. 
In  pleading,  where  ultimate  and  not  proba- 
tive fticts  are  dealt  with,  mudi  more  liberali- 
ty must  of  necessity  he  indulged  as  to  the 
statement  of  the  facts  of  the  transaction  on 
which  the  action  Is  founded  than  can  t>e  ac- 
corded to  the  witnesses  who  must  give  evi- 
dentiary facts  only.  As  before  suggested,  In 
many  cases  It  would  be  impossible  to  state 
a  cause  of  action  in  a  pleading  without  em- 
bracing a  statement,  which,  in  a  strict  view, 
would  invoWe  a  legal  conclusion.  For  in- 
.stance.  In  the  case  at  bar,  strictly  speaking, 
the  statement  that  the  parties  "associated 
themselves  together"  for  the  purpose  of  Joint- 
ly carrying  on  a  business  might  be  regarded 
as  the  statement  of  a  conclusion  from  certain 
acts  and  facts  that  had  constituted  them 
partners.  But  it  would  be  difficult,  indeed, 
to  perceive  how  any  other  statement  of  the 
(act  of  partnership  could  be  made  in  the 
complaint  without  averring  probative  facts, 
contrary  to  the  recognized  rules  of  good 
pleading. 

[I]  The  witnesses  are  required  to  state  to 
the  court  or  Jury  the  very  facts  from  which 
the  facts  pleaded  are  drawn,  and  obviously, 
as  stated,  It  is  beyond  their  province  as  such 
merely  to  state  their  conclusion  from  the 
fticts,  which  would,  of  course,  throw  no 
more  light  on  the  transaction  on  which  the 
action  Is  founded  than  do  the  plea^nga  them- 
selves. 

[7]  It  Is  further  objected  that  the  com- 
plaint Is  not  good  for  want  of  facts  because 
it  does  not  appear  therefrom  that  the  plain- 
tiff was  to  have  title  to  any  of  the  proper- 
ty with  which  the  business  was  to  be  con- 
ducted. There  Is  no  merit  in  this  objection. 
The  complaint,  as  has  been  shown,  alleges 
that  the  improvementB  put  npon  the  real 
property  and  the  stock  In  trade  and  all  fix- 
tures and  paraphernalia  used  in  connection 
with  the  business  they  embarked  In  aa  part- 
ners were  paid  oat  of  the  profits  of  said 
business;  that  the  real  property  they  pur- 
chased, In  pursuance  of  an  option  they  pre- 
viously Kcared«  was  to  be  paid  ont  of  the 
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profits  of  said  husluesff  and  the  rents  de- 
rived from  certain  portions  of  said  real 
property ;  that  out  of  such  profits  and  rents 
payments  had  been  made  on  the  principal 
of  the  purchase  price  and  the  interest  ac- 
miing  thereon.  We  are  unable  to  perceive 
how  the  plaintiff's  title  to  the  property  re- 
ferred to  could  be  made  plainer. 

[t]  But  while  the  question  whether  the  ti- 
tle to  the  real  property  was  to  vest  In  both 
the  plaintiff  and  the  defendant,  and  not  in 
the  Tatter  alone,  is  important  here  because  of 
the  prayer  for  an  accounting  of  the  partner- 
ship assets,  the  fact  of  the  Joint  ownership 
of  the  property  employed  in  carrying  on  the 
business  of  a  copartnership  need  not  neces- 
sarily be  shown  In  order  to  establish  the 
fact  that  a  partnership  exists.  "To  consti- 
tute a  partnership,  it  is  not  necessary  that 
there  should  be  property  forming  Its  capital, 
Jointly  owned  by  the  partners.  The  proper^ 
ty  employed  in  the  partnership  business  may 
be  separate  property  of  the  partners ;  but,  Ijf 
th^  share  In  the  profits  and  losses  arising 
from  its  use,  a  [)artner8hlp  exists."  Brooke 
V.  Tucker,  147  Ala.  96.  43  South.  141;  Whit- 
ley V.  Bradley,  13  Gal.  App.  721,  110  Pac. 
696. 

[9]  2.  We  see  no  force  In  the  point  that 
the  complaint  discloses  that  the  contract 
pleaded,  as  to  the  time  within  which  It  is  to 
be  performed.  Is  void  under  the  statute  of 
frauds.  Subdivision  1,  i  1624,  Civ.  Code,  su- 
pra. This  contention  Is  inspired  by  the  fol- 
lowing averment  In  the  complaint  as  it  was 
originally  filed:  "That  said  copartnership 
shall  continue  for  a  period  of  not  less  than 
three  (3)  years,"  etc.  But  this  allegation  and 
certain  other  portions  of  the  complaint  were 
stricken  oat  by  the  court*  on  motion,  and, 
therefore,  so  far  as  the  complaint  is  concern- 
ed, the  point  that  the  contract  Is  void  under 
our  statute  of  frauds  is  not  welt  taken.  But 
it  has  been  doubted  whether  the  statute  has 
any  application  whatever  to  oral  partnership 
agreements.  "Certainly  not,"  says  tbeCkmrfe 
oC  Appeals  of  New  York,  ia  Sanger 
French,  157  N.  T.  218,  51  N.  E.  979,  "when 
the  agreement  has  been  wholly  or  partially 
executed.  But,  if  It  has,  the  only  effect  It 
could  have  upon  the  agreement  found  by  the 
referee  was  to  convert  It  into  a  partner^p 
at  will.  Such  a  partnership  exists  until 
something  Is  done  to  dissolve  If— dtlng 
Lindl.  Partn.  571.  See,  also,  Shropshire  v. 
Adams,  40  Tex.  Cir.  App.  339,  89  S.  W.  448; 
Railway  Co.  v.  Wood,  88  Tex.  191,  30  S.  W. 
800,  68  Am.  St  Rep.  766.  The  agreemoit 
here  was  partially  executed— that  Is,  the  par- 
ties aftffl  tiie  formation  of  the  partnership 
entered  Into  tiie  active  prosecution  of  the 
partnership  business  imlaedlately  npon  bo- 
curlng  the  jHToper^  necessary  to  do  so,  and 
continued  the  partnership  until  the  pl^tlff 
was  forcibly  ^eluded  from  any  participa- 
tion therein  by  the  defendant  John  J.  Shod^ 
and,  even  If  the  all^tlon  aa  to  the  time 
during  wblcb  tiie  alleged  {lartnersbip  wai  to 
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exist  had  not  been  stricken  out,  the  objection 
here  made  to  the  agreement  as  thua  pleaded 
would  stUl  have  been  unavailable,  since  the 
partnership  vould  necessarily  exist  iintil  dis- 
solved. This  brings  us  to  the  consideration 
of  a  cognate  qoestion  Involred  In  the  third 
ground  npon  which  it  is  argued  that  the 
complaint,  in  so  far  as  It  attempts  to  dls- 
tioee  that  the  real  property  therein  de- 
scribed was  to  be  and  become  a  part  of  the 
partnership  assets,  is  deficient  in  the  state- 
ment of  facts. 

[II]  S.  The  contention  upon  said  proposi- 
tltm  Is  that  that  part  of  the  agreement  whi<^ 
relates  to  said  real  property  Is  void  under  our 
statute  <^  franda— that  is,  as  before  stated, 
under  the  terms  of  section  1624  of  the  Civil 
Code.  But  this  precise  point  has  been  de- 
cided by  the  Supreme  Court  adversely  to 
the  ccmtoitlon  of  appellants.  In  Bates  v. 
Babcock,  96  GaL  479,  m,  30  Pac.  606.  606 
ae  L.  R.  A.  745,  29  Am.  St  Bep.  133),  it  is 
Bald  that  while  the  QuesticHi  whether  snch 
a  partnership  (that  Is,  to  deal  in  real  pmp- 
erty)  can  be  formed,  except  by  an  agreement 
in  writing,  has  been  the  subject  of  confllct- 
IxjC  declsioiu,  yet  "the  great  weight  of  au- 
ttiorlty  la  In  support  of  the  rule  that  endi 
a  partnership  may  be  formed  in  the  same 
mode  as  any  other,  and  that  Its  existence 
may  be  established  by  the  same  character 
of  evidence."  In  support  of  this  view,  the 
court  cited  and  quoted  from  a  number  of 
English  and  American  cases,  among  the  lat- 
ter that  of  Coward  v.  Glanton,  79  CaL  23, 
21  Pac  369,  where  it  was  held  "that  an 
agreement  for  the  purdiaae  of  a  tract  of 
land,  and  Its  subdivision  and  sale  In  parcels, 
and  for  a  division  of  the  profits  resulting 
therefrom,  In  which  one  party  was  to  fur- 
nish the  ca^tal  and  take  a  conveyance  of 
the  land,  and  the  other  to  furnish  the  skUl 
and  labor  in  making  the  sales,  conld  not  be 
avoided  after  the  transaction  had  been 
completed,  merely  because  it  was  not  in 
writing."  See  Pico  v.  Cuyas,  47  Cal.  174; 
Koyer  v.  Willmon,  160  Cal.  786,  787,  90  Pac. 
135. 

Similar  views  are  to  be  found  In  cases 
Crom  other  Jurisdictions.  In  Dale  v.  Hamil- 
ton, 5  Hare,  369,  It  Is  held  that  "a  partner- 
ship agreement  between  A.  and  B.  that  they 
shall  be  Jointly  Interested  In  a  speculation 
tor  buying.  Improving  for  sale  and  selling 
lands  may  be  proved  without  being  evidenc- 
ed by  any  writing,  signed  by  or  by  the  au- 
thority of  the  party  to  be  charged  therewith 
within  the  statute  of  frauds;  and  such  an 
agreement  being  proved,  A.  or  B.  may  es- 
tablish his  Interest  In  land,  the  subject  of 
the  partnership,  without  such  Interest  being 
evidenced  by  such  writing."  Approving  the 
doctrine  aa  thus  laid  down,  the  court,  in 
Chester  v.  Dlckerson,  54  N.  Y.  1,  13  Am. 
Bep.  550,  cllaches  the  proposition  In  the  fol- 
lowing fashion:  " «  •  •  But  suppose  two 
persons,  by  parol  agreement,  enter  Into  a 


partnership  to  speculate  in  lands,  how  do 
they  come  in  conflict  with  the  statute  of 
frauds?  No  estate  or  Interest  In  land  has 
been  granted,  assigned  or  declared.  When 
the  agreement  is  made  no  lands  are  owned 
by  the  firm,  and  neither  party  attempts  to 
convey  or  assign  any  to  the  other.  The  con- 
tract Is  a  valid  one,  and  in  pursuance  of  this 
agreement  they  go  on  and  buy.  Improve, 
and  sell  lands.  While  they  are  doing  this, 
do  they  not  act  as  partners  and  bear  a  part- 
nership relation  to  each  other?  Within  the 
meaning  of  the  statute  In  such  case  neither 
conveys  or  assigns  any  land  to  the  other, 
and  hence  there  is  no  conflict  with  Che  stat- 
ute. The  statute  Is  not  so  broad  as  to  pre- 
vent proof  by  parol  of  an  Interest  In  thet 
lands.  It  is  simply  aimed  at  the  creation 
or  conveyance  of  an  estate  In  lands  with- 
out a  writing.  •  •  •  This  is  not  a  con- 
troversy about  the  title  to  any  of  the  lands 
taken  or  owned  by  the  partners,  but  it  slm-. 
ply  relates  to  the  conduct  of  the  defend- 
ants while  th^  were  acting  as  partners; 
and  In  such  a  case  the  statute  of  frauds 
certainly  can  present  no  obstacle  to  relief." 
In  the  present  catte,  the  object  of  the  agree- 
ment of  copartnership  was  not  only  to  carry 
on  the  business  r^rred  to  In  the  complaint, 
but  also  to  purchase  the  real  prc^terty  there- 
in described  to  be  used  for  the  purposes  of 
the  partnership.  As  in  Qie  cases  above  cit- 
ed neither  of  the  parties  conveyed  or  as- 
signed to  the  other  any  of  the  real  estate, 
but  they  merely  carried  out,  after  becom- 
ing partners,  one  of  the  objects  of  the  part- 
nership agreemwt  by  purchasing  the  goods 
and  proi)erty  referred  to  In  the  complaint 
We  can  discern  no  distinction  between  the 
transaction  by  the  partners  as  to  the  real 
property  and  the  transaction  by  said  part- 
ners Involving  the  purchase  of  the  goods  and 
ware's  which  they  agreed  to  engage  In  selling. 

[11]  4.  The  next  point  arising  under  the 
special  demurrer,  is  that  there  Is  a  misjoin- 
der of  parties  defendant  in  the  copiplalnt 
The  complaint,  as  to  the  defendant  Josephine 
J.  Shoo,  was  dismissed  by  the  court.  As  to 
the  defendant  Herrick,  the  complaint  alleges 
that  during  the  pendency  of  this  action,  and 
prior  to  the  filing  of  the  amended  and  supple- 
mental complaint  the  defendant  John  J. 
Shoo  conveyed  to  said  Herrick  by  deed  the 
real  property  Involved  In  this  controversy. 
Manifestly,  under  such  circumstances,  tllere 
could  be  no  final  adjudication  with  respect 
to  said  real  property  without  making  Her- 
rick, the  grantee  thereof,  a  party  to  the  ac- 
tion. Cuyamaca  Granite  Co.  v.  Pac.  Pav.  Co., 
95  Cal.  252,  30  Pac.  525;  30  Cyc.  p.  573. 
Mofeover,  as  this  Is  a  proceeding  In  equity, 
it  was  proper  "to  Join  as  defendants  all  who 
tiave  an  interest  In  the  subject-matter  of  the 
litigation."  County  of  Tehama  v.  Slsson,  152 
Cal.  167,  170,  92  Pac.  64;  Robinson  v.  Glea- 
son,  63  Cal.  .38;  Stewart  v.  Smith,  6  Cat 
App.  167,  91  Pac.  667. 
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[12]  5.  There  is  no  misjoinder  of  causes  of 
action.  The  principal  relief  asked  for  here 
la  the  establlshinent  of  the  existence  of  a 
partnership  between  the  plaintiff  and  the  de- 
fendant John  J.  Shoo,  and  for  an  accounting 
of  the  partnership  assets  and  business.  The 
prayer  for  an  Injunction  and  the  appointment 
of  a  receiver  is  only  in  aid  of  the  main  re- 
lief sought  The  subject-matter  of  the  ac- 
tion relates  to  but  one  transaction,  and  it  is 
a  well-settled  practice  in  courts  of  equity,  In 
order  to  arofd  a  multiplicity  of  snits.  to  sue 
in  one  and  the  same  action  for  every  species 
of  relief  which  may  be  necessary  to  con- 
serve all  the  rights,  of  the  plaiotifl  in  the 
subJect-mattCT  of  the  action.  Whitehead  v. 
Street,  126  Cal.  70,  58  Pac.  376;  Story's  Eq. 
Pleading,  fi  271,  272a ;  Wilson  v.  Castro,  31 
Cal.  420;  Stewart  v.  Smith,  6  CaL  App.  1S2, 
167,  91  Pac.  667;  Lanlgan  Neely,  4  Cal. 
App.  760,  89  Pac.  441. 

6.  The  objection  that  the  complaint  Is  am- 
biguous and  uncertain  is  untenable.  This 
criticism  proceeds  principally  from  the  fact 
that  in  filing  an  amended  and  a  supplemental 
comidalnt  counsel  for  the  plalntUf  incorporat- 
ed the  two  pleadings  Into  one,  and  counsel 
for  the  defendants  declare  that  the  allega- 
tions of  the  amended  complaint  and  those  of 
tlie  supplemental  complaint  are  so  "Jumbled 
together"  that  it  cannot  be  told  therefrom 
"how  much  is  Intended  as  supplemental  and 
how  much  as  the  amended  complaint"  There 
are  other  objections  to  the  complaint  under 
this  bead.  But  it  Is  deemed  sufficient  to  say 
generally.  In  r^ly  to  the  objection  of  ambl- 
gaily  and  nncatajn^,  that  the  complaint  is 
very  clear  with  respect  to  tlie  precise  pur- 
poses of  the  action  or  the  relief  thereby 
sought,  and  tha^  if  It  be  Important  for  any 
reason  that  such  distinction  should  be  mark- 
ed or  kept  in  view,  it  is  not  at  all  dlfilcult 
to  apprah^d  and  distinguish  from  those  of 
the  amended  complaint  those  allegations  of 
ftct  which,  by  reason  of  their  having  ob- 
viously arisen  after  the  commencement  of 
the  action,  must  have  necessarily  been 
brought  In  or  made  issues  by  way.  of  a 
snpplemental  complaint.  The  amendment  of 
the  original  complaint  appears  to  have  con- 
sisted In  striking  therefrom  certain  of  its 
averments,  and  these  are  designated  In  the 
order  striking  them  out  by  reference  to  the 
words  at  which  the  elimination  was  to  b^n 
and  ^d,  together  with  the  numbers  of  the 
lines  and  pages  of  the  complaint  In  and  on 
which  those  words  appeared.  No  difficulty 
could,  therefore,  have  been  experienced  by 
counsel  In  apprehending  what  portions  of  tlib 
complaint  were  so  eliminated  and  thus  the 
particulars  in  whi<A  the  pleading  was  amend- 
ed. By  the  aid  of  the  amended  complaint 
as  reproduced  In  respbndent's  brief,  the 
verity  of  wl^cta  is  not  controverted  by  the 
defendants,  we  have  had  no  trouble  In  find- 
ing the  precise  averments  which  were  stri(^- 
en  on^  and  tberefdre  no  difficulty  in  consid- 
ering that  pleading  as  amended. 


[13, 14}  7.  The  plalntUC  testified  that  upon 
securing  the  option  to  purchase .  the  real 
property  he  paid  the  owner  of  said  property 
the  sum  of  $100  as  a  consideration  for  the 
option,  said  sum,  however,  to  be  credited  on 
the  purchase  price  In  case  of  a  sale.  Coun- 
sel for  the  defendant  attempted  to  show 
on  his  crosB-examinatton  that  the  plaintiff 
loaned  said  f  100  to  Shoo,  and  asked  him  ttils 
question:  "Well,  if  you  testified  at  the  for- 
mer trial  that  you  loaned  him "  the  money, 
were  you  correct  at  that  time,  or  were  jtin 
not?"  The  witness,  evidently  misapprehend- 
ing the  purport  of  the  question,  replied:  "I 
don't  remember  whether  I  was  corrected." 
A  question  of  like  import  was  again  put  to 
the  witness,  when  the  court  interrupted,  say- 
ing: "I  tliink  that  Is  a  matter  of  Inference. 
I  don't  think  it  Is  worth  while  to  spend  any 
time  on  it  Proceed  with  your  question." 
Counsel  then  asked:  "Can  you  say  whether 
you  did  make  that  statement  or  not?"  The 
court  again  interrupted  counsel  as  follows: 
"Mr.  Carter,  I  have  ruled  on  that  Take 
an  exception,  if  ^ou  want  to;  but  go  on." 

We  think  the  proposed  cross-examination 
involved  a  Intimate  subject  of  inquiry.  The. 
witness  had  given  testimony  upon  that  sub- 
ject which  warranted  no  other  Inference 
than  that  he,  as  a  partner,  had  paid  the  own- 
er of  the  property  the  flOO  as  a  considera- 
tion for  the  option  awarded  to  him  and  Shoo 
to  purchase  the  real  property,  and  It  would 
have  been  strictly  proper  for  the  defendant 
to  liave  shown,  if  he  could,  as  tending  In 
some  measure  to  negative  the  claim  of  part- 
nership in  the  transaction  by  the  plaintiff, 
that  it  was  not  a  payment  by  the  latter  on 
the  option  or  the  purchase  price  of  the  land, 
but  merely  a  loan  of  that  sum  to  Shoo. 
Therefore  the  defendant  was  entitled  by  the 
cross-examination  of  the  plaintiff  either  to 
secure  from  the  latter  an  admission  that  he 
had  previously  declared  that  he  had  merely 
loaned  the  defendant  the  $100,  or.  In  case 
the  plaintiff  denied  having  made  such  state- 
ment, to  lay  the  foundation  for  his  impeach- 
ment upon  that  matter.  But  It  cannot  be 
held  that  the  action  of  the  court  in  disallow- 
ing the  cross-examination  was,  undef  the 
circumatances,  prejudicial,  dnce  the  questions 
called  for  impeaching  testimony  and  for  that 
purpose  were  not,  as  Is  plainly  manifest, 
in  the  proper  form.  Where  it  is  sought  to 
Impeach  a  witness  by  showing  that  be  had 
previously  made  statements  at  variance  in 
material  respects  with  bis  "present  testi- 
mony," such  "statements  must  be  related  to 
him,  with  the  circumstances  of  times,  places, 
and  persons  present,  and  he  must  be  asked 
whether  be  made  such  statements,"  or,  'if 
the  sfaitements  be  in  writing,  they  must  be 
shown  to  the  witness  before  any  question  is 
pnt  to  him  concerning  them."  Section  2052, 
Code  (Mt.  Proc  If  in  this  case  the  tratimony 
of  the  witness  at  the  former  trial,  where,  It 
was  claimed,  he  stated  that  he  had  simplj* 
loaned  the  $100  to  Shoo,  was  taken  down 
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and  transcribed  by  a  stoiographer,  he  was 
entitled  to  have  that  portion  of  such  testi- 
mony which  related  to  that  subject  shown 
to  him  before  he  could  be  required  to  answer 
the  questions  relative  thereto,  or,  if  the  tes- 
tluiony  was  not  so  taken  and  transcribed, 
then  counsel  was  not  entitled  to  replies  to 
his  questions  until  he  related  to  the  witness 
the  circumstances  xmder  which  the  alleged 
inconsistent  statement  was  made.  Cbunsel 
pursued  neither  course,  and  therefore,  as 
(ftated,  his  exceptions  to  the  rulings  of  the 
court  disallowing  answers  to  the  questions 
referred  to  can  be  of  no  avair  to  the  defend- 
ant here. 

There  are  some  other  mllngB  on  the  evi- 
dence of  which  complaint  Is  made.  As  to 
these  rulings,  the  objection  is  that  the  court 
thus  improperly  curtailed  the  cross-examina- 
tion of  the  irfaintlff.  We  perceive  no  neces- 
sity for  B  special  review  of  .the  rulings  here 
referred  to.  It  will  be  sufflcient  to  say  con- 
cerning them  tiiat  the  testimony  sought  to 
be  elicited  by  some  of  the  questions  so  pro- 
pounded had  been  previously  brought  out, 
while  others  called  for  the  oidnions  or  con- 
zlustons  of  the  witness  and  for  testimony  as 
to  matters  not  within  the  Issues. 

[15]  8.  There  Is  no  merit  in  the  claim  that 
the  court  committed  prejudicial  error  in 
adopting  the  report  of  the  referee,  appointed 
by  It  to  take  testimony  in  the  matter  of  the 
accounting  of  the  partnership  assets,  &c. 
The  ground  of  the  complaint  on .  this  score 
Is  that  the  referee  omitted  to  notify  the  de- 
fendants or  tbelr  counsel  of  the  times  and 
places  at  which  such  testimony  was  tu  be 
taken.  One  of  the  attorneys  for  the  defend- 
ants Sled  an  affidavit  in  which  he  d^sed 
that  no  such  notice  was  given,  Irat  this  was 
rebutted  by  the  statement  of  the  referee  in 
his  report  that  he  did  so  notify  the  parties 
on  both  sides.  It,  moreover,  appears  that 
notwithstanding  that  counsel  for  the  defend- 
ants were  notified  on  the  6th  of  September, 
1910,  that  on  the  3d  day  of  the  same  month 
the  referee  had  filed  his  report  In  the  office 
of  the  county  clerk,  and  that  the  court  did 
not  render  its  final  decision,  embracing  the 
report  of  the  referee,  until  the  15th  day  of 
said  month,  no  objection  was  interposed  or 
filed  by  the  defendants  to  said  report  It  Is 
y&cy  clear  that  the  time  for  the  defendants 
to  bare  raised  any  objection  to  the  report 
of  the  referee  was  before  the  court  approved 
and  adopted  the  findings  of  that  officer  into 
Its  own  findings.  We  doubt  not  that,  if  It 
had  been  shown  to  the  court  that  neither 
the  defendants  nor  their  counsel  were  served 
with  notice  of  the  time  and  place  of  the 
hearings  before  the  referee,  and  no  deliberate 
or  unreasonable  negligence  on  their  part  htfd 
been  made  to  appear  concerning  such  hear- 
ings, they  would  have  been  allowed  an  oppor- 
tunity to  have  corrected  such  errors,  if  any, 
as  might  have  found  their  way  Into  the  find- 
ings of  the  referee.  Bat,  as  stated,  counsel 
'made  no  objection  to  said  report,  and  we 


must  therefore  assume  that  no  ground  exist- 
ed for  objection  thereto. 

[16]  But  whether  it  be  true  or  not.  In  iwiut 
of  fact,  that  counsel  received  no  notice  of  the 
times  and  places  at  which  testimony  was  to 
be  taken  by  the  referee,  it  cannot  be  con- 
tended that  they  did  not  know  of  the  appoint- 
ment of  the  referee  for  the  purpose  of  inves- 
tigating the  accounts  and  assets  of  the  part- 
nership. Indeed,  they  were  In  court  when 
the  order  appointing  the  referee  was  made 
and  the  directions  as  to  bis  duties  given, 
and  thus  they  received  actual  notice  that  cer- 
tain testimony  essential  to  the  final  decision 
of  the  case  would  be  taken  at  some  time  by 
such  referee.  We  do  not  hold  that  In  such 
case  the  parties  should  not  be  given  notice 
by  the  referee  of  the  time  and  place  fixed 
for  his  hearings,  although  there  Is  no  special 
provision  in  our  Code  requiring  such  notice 
to  be  given,  yet,  under  the  circumstances 
shown  here,  It  is  clear  that.  If  It  be  trile 
that  they  were  given  no  notice,  counsel  for 
the  defendants  had  sufficient  warning  from 
their  actual  knowledge  of  the  appointment  of 
a  referee  for  the  purpose  stated  to  put  them 
on  their  guard,  so  that,  by  the  exercise  of  a 
little  diligence,  they  could  have  ascertained 
the  time  and  place  at  which  testimony  was 
to  be  taken  by  the  referee. 

[17]  9.  Counsel  asseverate  that  the  great 
weight  or ,  preponderance  of  the  evidence  Is 
in  favor  of  the  defendants.  We  cannot  ex- 
amine the  evidence  here  in  detail,  nor  Is  it 
considered  necessary  to  do  so.  It  Is  con- 
ceived to  be  enough  to  say  that  the  plaintiff's 
own  testimony,  which  Is  corroborated  by  a 
number  of  strong  circumstances  to  which 
other  witnesses  testified,  amply  supports  the 
findings  of  the  trial  court.  It  Is  true  that 
the  testimony  adduced  on  behalf  of  the  de- 
fendants squarely  contradicts  In  all  material 
particulars  the  plalntlfTs  proofs,  and  would 
undoubtedly  have  sustained  a  decision  In 
their  favor;  but  the  result  of  the  wide  va- 
riance between  the  testimony  produced  in 
support  of  the  respective  positions  of  the 
parties  Is  only  to  create  a  substantial  conflict 
in  the  evidence,  and  therefore,  upon  the 
question  of  the  weight  or  preponderance  of 
the  evidence,  we  must  submit  to  the  deci- 
sion of  the  trial  court 

The  judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUE- 
>'ETT,  J. 

On  Petitlim  for  Rehearing. 
HART,  3.  Counsel  for  defendants  In  thefr 
petition  for  a  rehearing  of  this  cause  make 
these  points :  (1)  That  this  court  erroneous- 
ly upheld  the  ruling  of  the  trial  court  In  re- 
fusing to  allow  the  defendants  on  the  cross- 
examination  of  the  plaintiff  th  go  Into  the 
question  whether  the  latter  on  a  previous 
occasion  had  stated  that  he  loaned  the  $100 
to, Shoo  at  the  time  the  contract  of  option 
was  mada  <?)  Ibat  tba  rulluc  by  Ow  trial 
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court  mstainins  the  plaintiff's  objection  to 
the  question  asked  of  defendant  Shoo:  "Mr. 
Shoo,  you  were  asked  about  ihe  arrange- 
ment with  Mr.  Doudell,  and  you  testified 
that  he  was  to  have  ¥100  a  month.  How 
much  has  been  paid?" — to  which  ruling  we 
did  not  specially  refer  In  our  original  opin- 
ion, was  erroneous  and  prejudicial.  (3)  That 
the  trial  court  erred  In  its  ruling  (to  which 
we  did  not  particularly  refer  in  the  former 
opiniou)  disallowing  the  defendant  Shoo  up- 
on  being  recalled  and  interrogated  with  re- 
spect to  what  occurred  and  what  was  said 
In  the  conversationB  between  him  and  Dou- 
dell at  the  time  of  the  exclusion  of  the  latter 
from  further  participation  in  the  partner- 
ship business  to  answer  the  question :  "What 
part  did,  and  what  didn't?"  (4)  That  this 
court  erred  In  sustaining  the  action  of  the 
court  below  In  adopting  the  report  or  tbe 
findings  of  the  referee,  it  having  been  made 
to  appear,  so  it  Is  claimed,  that  neither  the 
defendant  nor  their  ,  counsel  received  notice 
of  the  times  and  places  of  tbe  hearings  con- 
ducted by  that  officer  of  the  court  (5)  That 
"the  part  of  the  judgment  of  the  .trial  court 
which  adjudges  that  said  partnership  should 
exist,  at  least  until  said  real  property  should 
have  been  paid  for,  should  be  reversed,  or 
at  least  directed  to  be  modified,  for  the  rea- 
son that  there  is  no  allegation  In  the  amend- 
ed and  supplemental  complaint  upon  whldi 
such  a  finding  could  be  predicated,  and  the 
same  is  wholly  oatslde,  and  beyond,  and  tiot 
responslTe  to,  any  Issue  made  by  the  plead- 
ings." 

1.  It  may  be  conceded  that  the  cases  (dted 
by  counsel  appear  to  sostaln  the  defendants' 
contention  that  a  witness  may  properly  be 
required  to  answer  questions  tending  to  show 
that  he  had  made  other  statements  Incon- 
tiatesnt  with  "his  present  testimony"  without 
first  calling  his  attention  to  the  "circum- 
stances of  times,  places,  and  persons  pres- 
ents* under  which  such  alleged  statements 
were  made.  Section  2052  of  the  Code  of 
GlTil  Procedure,  It  is  true,  merely  pro\-ldes 
that,  before  audi  witness  can  be  Impeached 
showlpg  that  he  had  ■  previously  made 
inconsistent  statements,  snch  circumstances 
must  first  be  related  to  him,  and,  while  the 
opinloD  has  prevailed  to  some  extent  that 
that  rule  was  Intended  as  well  for  the  bene- 
fit of  the  witness  as  for  the  purpose  of  laying 
the  ground  for  Impeachment — that  Is  to  say, 
that  it  required  that  the  witness  be  put  in 
possession  of  all  the  circumstances  under 
which  he  made  the  alleged  Inconsistent  state- 
ment, so  that,  his  memory  being  thus  re- 
freshed as  fully  as  It  could  be,  he  could  an- 
swer the  question  honestly  and,  If  necessa- 
ry, explain  such  statement — stIU,  as  counsel 
contend,  the  later  expressions  of  the  Su- 
preme Court  upon  that  proposition  appear 
to  coincide  with  their  vtews  as  expressed  in 
the  petition. 

[II]  But  we  find,  upon  farther  ezamina^ 


tlon  of  the  record,  that  there  la  another  an- 
swer to  the  criticism  of  counsel  of  the  ruling 
under  consideration,  viz.:  That  the  witness 
previously  to  the  ruling  complained  of  had 
answered  the  question  as  satisfactorily  as  he 
appeared  to  be  able  to.  At  folio  878  of  the 
transcript,  tbe  following  question  was  pro- 
pounded to  Doudell  by  the  attorney  for  the 
defendants  and  tbe  following  answer  re- 
turned: "Q.  7ou  testified  other  times  that 
you  were  on  the  stand  that  you  loaned  him 
(Shoo)  a  hundred  dollars?  A.  I  do  not  re- 
member. /  might  have  tald  I  loaned  it  to 
him.  I  gave  It  to  him,  however."  Thus  the 
witness  answered  that  It  was  possible  that 
he  said  at  the  former  time  referred  to  that 
he  loaned  the  money  to  Shoo,  and  we  can 
see  no  reason  why  he  should  have  been  re- 
quired to  repeat  an  answer  to  the  very  same 
question  subsequently  propounded  to  him. 
Nothing  more  was  done  or  said  to  refresh 
his  memory  concerning  the  matter  about 
which  he  was  interrogated  when  the  ques- 
tion was  asked  the  second  time  than  was 
done  or  said  when  it  was  asked  the  first 
time,  and  It  Is  to  be  assumed  that  he  would 
have  returned  an  answer  similar  to  that 
given  the  first  time  the  question  was  asked 
If  he  had  been  asked  tbe  same  question  a 
dozen  or  more  times  under  the  same  cir- 
cumstances. In  any  event,  where  a  ques- 
tion Is  asked  and  answered  In  a  manner 
which,  as  here,  indicates  that  no  different 
answer  could  probably  be  given  to  tbe  same 
question,  the  trial  court  is  not  bound  to  have 
its  time  consumed  by  having  such  question 
uselessly  repeated.  In  view  of  the  uncer- 
tainty of  the  witness  as  to  whether  he  had 
previously  said  that  he  had  loaned  the  mon- 
ey to  Shoo,  we  can  see  no  reason  why  coun- 
sel, had  they  wished  to  pursue  that  course, 
could  not  have  shown,  by  way  of  Impeach- 
ment or  rebuttal,  precisely  what  the  witness 
did  say  respecting  that  matter  (People  v. 
Mar  Gin  Sule,  11  Oal.  App.  42,  55,  103 
Pac.  051 ;  Ehat  v.  Scheldt,  17  Cal.  App.  430, 
436,  120  Pac.  49;  Greenleaf  on  Evidence 
[16th  Ed.]  f  462).  but  counsel  did  not  appear 
to  be  disposed  to  thus  clear  up  the  matter. 
In  no  view  of  the  proposltlou  are  we  able 
to  perceive  anything  in  the  action  of  the 
trial  court  In  the  matter  of  the  ruling  bera 
complained  of  to  justify  a  reversaL 

[1 1]  2.  The  question :  "Mr.  Shoo,  you  were 
asked  about  the  arrangements  with  Mr.  Dou- 
dell, and  you  testified  that  he  was  to  have 
¥100  a  month.  How  much  has  he  been 
paid?"— called  for  testimony  wlilch  had  pre- 
vlously  been  brought  out  through  the  de- 
fendant Shoo.  At  folio  838  of  the  transcript 
It  will  be  seen  that  Shoo  was  permitted  to 
go  into  a  full  explanation  of  his  understand- 
ing of  tbe  arrangement  between  himself  and 
the  plaintiff,  and  among  other  things  de- 
clared that  the  latter  was  merely  an  em- 
ploye of  Shoo,  and  was  to  receive  as  com- 
pensation the  sum  of  $100  per  month  and 
expenses.   "He  had  at  least  taken  a  liuiir 
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dred  dollars  a  month  oat  of  that,"  continued 
Shoo.  "We  were  both  satisfied  to  leave  it  in 
that  vagne  way,  and  it  was  left  that  way." 
Thus  it  clearly  appears  that  Shoo  testified, 
in  efTect,  that  Doudell  received  $100  per 
month  for  every  month  he  was  actively  con- 
nected with  the  buslQess,  and  the  aggregate 
amount  bo  paid  to  him,  which  was  all  that 
the  interdicted  question  could  have  revealed, 
was  easily  and  readily  ascertainable  by  ar- 
ithmetical calculation.  The  ruling  was  not 
prejudicial,  even  if  ^oneons. 

[2B]  3.  The  third  ground  upon  wlilch  a  re- 
hearing is  asked  involves  the  ruling  of  the 
court  refusing  to  allow  the  defendant  Shoo 
to  answer  the  question,  propounded  by  his 
attorney,  "What  part  did,  and  what  part 
didn't?"  Shoo  had  just  testified  that  "some 
of  the  matters  that  Doudell  has  testified  to 
concerning  himself  and  me  occurred  and 
some  didn't,"  whereupon  the  above  stated 
question  was  asked.  No  answer  was  made 
to  the  question,  the  court  having  Immediate- 
ly interrupted  before  nn  answer  was  essayed 
with,  "No  further  questions,"  to  which  counsel 
for  the  defendants  replied,  "Well,  if  the  court 
please,  I  don't  like  to  leave  things  in  that 
indefinite  way."  Tbecourtresponded:  "Well, 
I  have  left  it  that  way  now.  I  have  given 
this  case  all  the  time  1  will  give  it  I  have 
given  it  a  great  deal  of  time."  While  it  is, 
of  course,  the  duty  of  the  trial  courts,  as 
it  is  that  of  all  courts,  to  give  to  all  the 
cases  tried  or  heard  before  them  all  the  time 
tbey  require  or  that  may  be  necessary  to  a 
]nst  and  proper  decision  of  all  the  Important 
gnestiwis  Involved  therein,  and  that  the  mere 
fact  that  a  court  might  In  its  Judgment  have 
given  sufficient  of  its  time  to  a  particular 
case  Is  no  excuse  or  Justification  ttx  an  er- 
roneous ruling,  or  for  refusing  to  bear  fttr^ 
.  ther  testimony  where  It  Is  proper  In  a  legal 
aspect  and  Is  designed  to  illuminate  one  or 
all  the  dl8t>nted  questions  of  f^ct,  still  we 
know  of  no  rule  of  evidence  whicA  requires 
a  trial  court  to  allow  a  large  amount  of 
testimony  Involving,  perhaps,  various  spedfic 
topics,  to  be  given  In  response  to  an  omnibus 
qnestlon  such  as  the  one  above  quoted  and 
as  pnt  to  the  witness  Shoo.  Doudell  had 
minutely  related  all  the  conversations  and 
acta  which  had  occurred  between  blm  and 
Shoo  from  the  time  of  the  commencement  of 
their  dlfflcnltifis  or  from  the  time  the  differ- 
ences leading  to  this  litigation  anrae  between 
them.  Some  of  those  occorroices  Shoo  said 
had  occurred  and  oUiers  had  not,  and,  if 
counsel  desired  to  have  their  client  sitedf y  or 
point  out  in  Doudell's  testimony  those  which 
had  occurred  and  those  which  did  not  occur, 
then  they  should  have  questioned  him  partic- 
ularly about  the  several  matters  to  which 
Doudell  had  testified,  and  not  have  left  It 
entirely  to  the  witness  to  recall  all  of  the 
latter's  testimony  and  himself  thus  point  out 
and  separate  the;  correct  and  the  incorrect 
■tatementa.   In  other  words,  counsel  should 


have  taken  up  the  alleged  incorrect  state- 
ments of  Doudell  separately  if  they  related 
to  diCFerent  acts  or  matters,  and  have  called 
the  attention  of  Shoo  thereto,  and  have  asked 
him  whether  they  were  or  were  not  correct. 
Besides,  U  will  be  seen,  by  reference  to  folios 
1115  et  seq.  of  the  transcript,  that  Shoo  went 
fully  into  all  the  matters  pertaining  to  the 
differences  between  the  parties,  and  at  folios 
1118-1120,  it  win  be  observed  that  he  stated 
several  times  that  "that  is  all  that  occurred." 
Under  these  circumstances,  we  cannot  see 
how  the  defendants  could  have  been  damaged 
In  the  least  by  the  court's  ruling,  even  if 
we  felt  required  to  hold  It  to  have  been  er- 
roneous. 

4.  As  to  the  objection  that  the  trial  court 
committed  error  by  adopting  the  report  of 
the  referee  because  neither  the  defendants 
nor  their  counsel  were  notified  of  the  times 
and  places  for  conducting  the  bearings  of 
that  officer.  It  Is  to  be  said:  (1)  That  we  did 
not  say  nor  Intend  to  say  in  the  former  opin- 
ion that  the  failure  of  the  defendants  to 
object  to  the  report  of  the  referee  before 
the  decision  was  filed  had  the  effect  of  de- 
priving the  defendants  of  the  right  to  Inter- 
pose objections  to  said  report  after  the  find- 
ings were  filed.  Of  course,  they  had  the 
right  to  object  to  said  report  as  part  of  the 
findings  of  the  court,  Just  as  they  bad  and 
have  the  r^bt  to  object  to  any  of  the  other 
findings.  But  what  we  intended  to  say  was 
that,  if  neither  counsel  nor  the  defendants 
were  given  notice  of  the  bearings,  tbey  should 
have  called  the  court's  attention  to  that  fact 
before  the  findings  were  made  and  filed,  they 
having  been  given  ample  notloe  of  the  filing 
of  the  report  to  have  done  so,  and  that  tiie 
court  (although  no  procedure  of  this  sort  Is 
expressly  authorized),  In  the  exercise  of  Its 
discretion,  and  In  the  Interest  of  Justice, 
would  have  doubtless  caused  the  r^wee  to 
proceed  de  novo  In  the  matter  of  his  investl- 
gatlona  so  that  the  parties  ooul4  have  all 
been  present  tbereai^  if  they  so  desired.  As 
stated  In  Q»  former  opinion,  the  defendants 
did  not  elect  to  take  that  course,  2.  XTpon 
this  point  the  record  discloses  this  sibiatl<m: 
mat,  after  the  flndli^  vrere  filed,  the  at- 
torneys for  the  defendants  made  a  motion  to 
vacate  the  ftidlngs  and  the  report  of  the  ref- 
eree upon  the  ground  upon  wtiidi  they  here 
urge  error  In  the  adoption  by  the  trial  court 
of  said  report  This  motion  was  supported 
by  affidavits.  The  bin  of  exceptions  not  only 
shows  that  the  report  of  the  referee  was 
made  up  almost  entirely  from  the  books  and 
papers  of  the  firm,  most  of  which  had  al- 
ready been  introduced  In  evidence,  and  which 
liad  been  turned  over  to  the  referee  by  the 
clerk  of  the  court,  but  also  contains  an  af- 
fidavit by  the  attorney  for  the  plaintiff  In 
which  It  is  alleged  that  affiant  on  the  8th 
day  of  June,  1910,  informed  Messrs.  Carter 
&  Carter,  the  attorneys  for  the  defendants, 
that  the  referee  was  proceeding  ,wlth  the 
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taking  ot  an  account  as  required  by  the 
court;  that  frequently  thereafter  affiant  re- 
quested Stanton  L.  Carter,  the  senior  member 
ot  the  firm  of  Carter  &  Carter,  attorneys  for 
the  defendants,  to  Join  with  affiant  In  assist- 
ing the  referee  to  make  up  his  account  as 
speefMIy  as  posslbie,  "and,  In  particular,  on 
the  9th  day  of  July,  1910,  in  open  court  and 
in  the  presence  of  the  Hon.  Geo.  B.  Church, 
before  which  this  action  was  pending,  stated 
to  said  Stanton  Lk  Carter  that  said  referee 
was  engaged  In  malclng  up  said  report,  and 
then  and  there  requested  said  Stanton  L. 
Garter  to  Join  affiant  In  helping  said  referee 
to  complete  hia  report  as  speedily  as  pos- 
sible, to  which  said  Stanton  L.  Carter  replied 
that  be  would  see  about  ft  or  words  to  that 
^ect."  It  Is  further  alleged  In  said  affidavit 
that,  after  the  exclusion  of  plaintiff  from  the 
business  carried  ou  by  him  and  Shoo,  one  Lk 
C.  Shingle  was  placed  in  charge  and  posses- 
sion of  said  business  to  represent  Shoo,  and 
thereafter  conducted  said  business;  "that  the 
defendant  Shoo  has  not  been  in  the  city  of 
Coallnga  since  the  15th  day  of  April,  1910, 
and  has  left  the  entire  cbarge  of  said  busi- 
ness to  said  U  O.  Shingly  and  that  said 
Shoo  has  known  nothing  with  reference  to 
any  of  the  matters  whldi  the  r^eree  was 
required  by  said  order  of  June  6,  1910,  to 
report  to  this  cpurt;  that  said  Shln^e  alone 
was  familiar  with  all  the  details  of  said  busi- 
ness and  premises  from  and  after  the  8th  day 
of  February,  1010."  Ttiis  affidavit  fnrtbw 
alleges  that  It  wu  not  necessary  to  take  any 
testimony  or  examine  any  witnesses  other 
than  the  plaintiff  and  said  Shingle  to  enable 
said  referee.to  make  a  report  as  required  by 
the  cooTt;  that,  In  addition  to  the  hooks  and 
papers  wbldi  were  delivered  to  tha  referee 
by  the  derk  of  the  conrt,  said  Shingle  "turn- 
ed over  all  the  ronainii^  books  of  aecount, 
vou<Aer8  and  papers  and  whatever  else  was 
necessary  to  or  innper  to  ouble  said  referee 
to  make  a  report  In  accordance  with  the 
aforesaid  order  of  June  6,  1910";  tliat  said 
books  of  account,  vonChm,  bUIfi,  papers,  etc., 
turned  over  to  said  referee  were  snffld^t  to 
enable  him,  with  the  assistance  of  said 
Shingle  and  the  plaintiff,  to  make  a  complete 
report  required  by  the  order  of  the  court, 
and  that  from  time  to  time,  whenever  re- 
quired by  the.  referee,  both  the  plaintiff  and 
said  Shingle  appeared  before  him  for  the 
purpose  of  making  such  explanations  as  were 
required  by  bim  with  respect  to  the  matters 
which  he  was  to  report  to  the  court;  "that 
the  character  of  the  report  did  not  necessitate 
such  a  trial  as  required  the  testimony  of 
other  witnesses." 

The  statements  contained  in  the  foregoing 
affidavit  are  not  controverted  by  counsel  for 
the  defendants  or  the  defendants  themselves. 
And  upon  that  showing  alone  the  conrt  below 
was  justUled  in  refusing  to  set  aside  the  find- 
ings upon  the  ground  here  urged  against  the 
report  of  the  r^eresb 


Counsel,  howeror,  declare  in  their  petition 
that  the  court  below  found  as  a  fact  that 
"none  of  the  attorneys  for  said  defendants 
Iiad  any  notice  or  knowledge  of  the  taking  of 
any  testimony  by  said  referee,  or  of  any  hear- 
ing before  said  referee,  or  of  any  action  tak* 
en  by  ttie  court  thereon,  and  the  records  of 
said  court  do  not  show  that  any  such  notice 
of  any  said  proceedings  was  glYen."  Couns^ 
are  obviously  In  error  In  said  statement  The 
language  Just  quoted  and  which  is  also  quoted 
in  the  petition  as  purporting  to  be  an  excerpt 
from  the  conrt^s  findings  constitutes  a  part 
of  the  language  of  the  bill  of  exceptions  on 
the  motion  to  set  aside  the  findings,  and 
said  language  in  said  bill  Is  immediately 
preceded  by  the  language,  "Said  motion  was 
supported  by  affidavits  showing  that;"  thus 
clearly  indicating  It  to  be  merely  the  state- 
ment by  the  attorneys  preparing  the  said 
blU  of  exceptions,  and  not  a  finding  of  the 
court.  This  is  so  plainly  the  fact  that  we 
are  at  a  loss  to  understand  how  counsel 
came  .to  treat  said  language  as  a  finding  or 
as  emanating  from  the  court  in  any  form 
or  for  any  purpose.  As  a  matter  of  fact, 
by  adopting  the  report  of  the  referee  into 
Its  findings,  tlie  court  found  that  "both  plain- 
tiff and  defendant  ioere  advised  as  to  the  ac- 
counting, but  very  little  Information  could  be 
obtained  from  either  party  and  the  referee 
was  obliged  to  rely  on  the  books,  papers,  and 
records  as  aforesaid." 

[21]  Our  conclusion  upon  the  point  under 
consideration  la  that,  if  the  defendant  Shoo 
or  his  attorneys  were  not  present  when  the 
referee  was  conducting  his  Investigations, 
it  was  entirely  due  to  their  own  negligence. 
They  therefore  now  have  no  ground  upon 
which  to  found  a  Just  complaint  against  the 
Judgment  of  the  court  because  of  their  alleged 
absence  from  said  hearings  or  InvestigaUons, 
and  this  would  still  tie  true  even  If  It  could' 
well  be  maintained  that  their  rights  would 
have  been  more  clrcumsi)ectly  conserved  by 
the  presence  of  Shoo  himself  or  his  attorneys 
tlian  they  were  by  his  representative  Shingle^ 
who  at  the  time  the  referee  was  investigating 
the  accounts,  and  for  some  time  prior  to  the 
appointment  of  said  referee,  had  charge  of 
the  business,  books  of  account,  and  papers 
concerning  which  the  referee  was  required 
to  report  to  the  court,  and  who  had  actual 
knowledge  of  the  investigations  of  the  reforee 
as  they  were  being  prosecuted. 

[22]  5.  The  fifth  and  last  point  urged  In 
the  petition  Is  that  the  court  erred  in  finding 
"that  said  partnership  should  exist  at  least 
until  said  real  property  should  have  been 
paid  for,"  the  argument  being  that  said 
finding  is  not  within  the  Issues  made  by  the 
pleadings.  It  is  true  that  the  allegation  in 
the  complaint  ss  to  the  time  during  which 
the  alleged  partnership  was  to  exist  was 
stricken  out  and  that  no  language  of  like 
import  Is  contained  in  the  complaint  upon 
which  the  trial  was  had.  But  in  our  opinion 
the  finding  la  Uumaterlal.  As  shown  In  the 
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original  opinion,  where  a  contract  of  co- 
partnership Has  been  executed— that  la  to  sar. 
wbes  the  parties  tliereto  have  actually  entered 
upon  the  execution  of  such  contract — the 
partnership  will  exist  and  remain  such  until 
"something  is  done  to  dissolve  it"  Sanger 
T.  French,  167  N.  Y.  213,  61  N.  a  979.  The 
principal  point  In  Issue  in  this  case  was 
whether  there  was  a  copartnership  agree- 
ment at  all,  and,  If  there  was,  and  the  part- 
ners had  entered  upon  the  execution  of  the 
terms  of  said  agreement,  It  seems  to  as  to  be  of 
no  material  importance  in  this  case  wheth- 
er such  [wrtnershlp  was  to  continue  for 
a  specified  or  limited  time  or  Indefinitely. 
Moreover,  we  are  not  altogether  satisfied 
with  the  position  which  the  appellants  neces- 
sarily assume  that,  upon  an  issue  whether 
two  or  more  parties  are  copartners,  engaged  In 
carrying  on  a  partnership  business,  It  la  abso- 
lutely necessary  to  all^  the  period  of  time 
daring  which  snch  copartnership  Is  by  the 
agreemmt  to  subsist  In  order  to  Justify  the 
court  in  making  a  finding  as  to  such  time,  If 
ihere  la  evidence  justifying  it  However,  as 
stated,  we  do  not  think  the  finding  referred 
to  is  of  any  special  Importance  in  this  case 
one  way  or  the  other. 

We  have  now,  as  conns^  in  their  petition 
requested  us  to  do,  specially  noticed  all  the 
points  made  on  this  application,  and,  while 
the  record  is  amenable  to  some  criticism  (and 
what  record  made  up  in  the  trial  of  a  case  is 
not?),  it  is  evident  that  we  have  not  thus 
been  convinced  that  the  Ju^^ent  or  order 
shoald  be  disturbed. 

The  petition  for  a  rehearing  is  denied. 

We  concur:  GUIPMAN,  P.  J.;  BDR^ 
NETT,  J. 


KOSHER  T.  STUABT  et  aL 
(Supreme  Otnirt  of  Oregon.  Jan.  28, 1013.) 

1.  PuuDiHa  (I  833*)— Sebvioe— Xecbssitt. 

In  an  action  on  a  promisBory  note,  the 
court  properly  stmck  from  Its  records  an  an- 
swer not  served  upon  plaiBtiirB  attorney  before 
filing  as  required  by  a  rule  of  the  drcoit  court ; 
such  rule  being  reasonable  and  authorized  by 
h.  O.  h.  i  913,  subd.  6,  authorizing  the  making 
of  needful  rules  not  inconsistent  with  law. 

[Ed.  Note.~-For  other  cases,  see  Pleading, 
Gent  Dig.  U  lOU,  1012 ;  Dec.  Dig.  f  333.*] 

2.  PzoAima  (I  86*)— Fiuito— Tsuni. 

Where  the  answer  tendered  by  defendants 
coold  easily  have  been  prepared  in  an  hour,  and 
no  reasonable  excuse  was  shown  for  a  delay  of 
seven!  we^  In  its  preparaticm  and  service,  an 
order  requiring  defendants  to  give  bond  to  pay 
any  jownent  plaintiff  might  recover,  as  a  con- 
dition to  being  permitted  to  answer  out  of  time, 
was  "jost^  within  L.  O.  U  1 103,  providing  that 
the  court  may  allow  an  answer  oat  of  time 
upon  snch  terms  as  may  be  just 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  11172-178;  Dee.  Dig.  f  85.*] 

Appeal  from  Ciircuit  Court,  Holtnomab 
County ;  0.  U.  Oantmb^,  Judge. 
Action  by  Frank  E^her  against  F.  Stuart 


and  others.   From  a  Judgment  for  plaintiff, 
the  unnamed  defendants  appeaL  Affirmed. 
See.  also,  121  Pac.  901. 

This  was  an  action  to  recovw  npon  a  prom- 
issory note.  The  complaint  was  served  np- 
on the  defendants.  A,  Winans  and  Mattle  A. 
Wlnana,  on  May  23,  1911,  in  Multnomah 
county.  On  Jane  2d  the  de^dants  obtained 
an  extension  of  five  days*  time  In  which  to 
plead.  On  June  16th,  the  time  w  granted 
having  expired  and  no  pleading  Iiavlng  been 
filed,  plalntlfTs  attorney  moved  for  a  default 
judgment,  and  defendants  moved  for  further 
time  In  whldi  to  plead.  The  court,  over 
plalntUTs  objection,  extended  the  time  to 
Jane  19th.  Within  this  time  the  answer  was 
filed,  but  was  not  served  upon  plaintiff's  at- 
torney b^ore  filing,  as  required  by  a  standing 
rule  of  the  circuit  court  The  plalntUI  moved 
to  strike  the  answer  from  the  files,  whicb 
was  allowed.  Thereupon  the  court  made  an 
order  permitting  defendants  to  answer  on 
condition  that  they  file  a  bond  conditioned  to 
pay  any  judgment  plaintiff  might  recover, 
and,  upon  OuSx  refnaal  to  comply  with  this 
order,  gave  Judgment  for  want  of  an  answer, 
and  defendants  appeaL 

H.  H.  Riddell,  of  Portland,  for  appellantB. 
Loyal  H.  McCarthy,  ot  Portland,  for  respond- 
ent 

McBRIDE,  G.  J.  (after  stating  the  facts 
as  above).  [1  ]  The  circuit  court  has  author- 
ity to  make  reasonable  rules  governing  pro- 
cedure. Subdivision  5,  |  913,  L.  O.  L.  The 
rule  requiring  service  of  a  pleading  before 
filing  the  same  is  not  unreasonable,  bat  a 
proper  and  salutary  r^ulatlon ;  and  the  court 
was  justified  in  striking  from  its  records  a 
pleading  filed  in  defiance  of  its  mies. 

[2]  The  defendants  being  In  default,  the 
court,  under  section  103,  L.  O.  L.,  was  author- 
Ized  to  impose  suc^  terms  as  might  be  just  as 
a  condition  precedent  to  defendants*  being 
permitted  to  answer.  Under  the  circumstan- 
ces disclosed  here,  It  was  not  unreasonable  to 
require  defendants  to  give  a  bond  conditioned 
to  pay  any  Judgment  that  might  be  recovered 
by  plaintiff.  The  answer  tendered  could  easi- 
ly have  been  prepared  in  an  hour,  and  no  rea- 
sonable excuse  is  shown  for  the  delay  of  sev- 
eral weeks  in  its  preparation  and  service. 

The  Judgment  Is  affirmed. 


BARECKSON  v.  CHANDLER  efaL 
(Supreme  Court  of  Oregon.   Jan.  28,  1913.) 

JUSTICBS  or  THB  PeAOE  (|  164*)— APFIAL  TO 

OtBCUiT  CouBT— Time  jtob  Fiunq  Tban- 

BCBXPI. 

Though  li.  O.  li.  I  2460,  provides  that 
when  appeal  from  a  justice  is  taken  the  justice 
most  allow  It  he  may,  before  making  the  order 
allowhu  it  wait  the  fi^ve  days  after  the  filing  of 
tJie  undertaking  allowed  ap{»eUee  by  section 
2457  in  which  to  except  to  the  sureties,  so  that 
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the  80  dan  foUowlDg  tiie  allowance  of  the  ap- 
peal, withm  which  aection  2463  requires  app«l-< 
lant  to  file  the  transcript  in  the  circuit  court, 
commence  to  run  only  from  the  making  of  such 
order  and  not  from  the  giving  of  notice  of  ap- 
peal or  the  filing  of  the  undertaking. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  607-636;  Dec.  Dig.  i 
164.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  E.  McGinn,  Judge. 

Action  by  W.  J.  Bareckson  against  Laroy 
Chandler  and  another.  From  a  Judgment 
for  plaintiff  on  appeal  from  a  Justice,  de- 
fendants appeal.  Affirmed. 

O.  EI  Hamaker,  of  Portland,  for  appel- 
lants. W.  S.  Moore,  of  Portland,  fbr  re- 
spondent. 

EAKIN,  J.  Xbis  Is  an  action  commenced 
in  the  juBtlce's  court  to  recover  $185,  bal- 
ance due  on  the  purchase  price  of  a  piece  of 
land.  The  only  issue  raised  by  this  appeal 
l3  the  alleged  error  of  the  circuit  court  in 
denying  the  defendants*  motion  to  dismiss 
the  appeal  from  the  justice's  court,  for  the 
reason  that  the  transcript  on  appeal  was 
not  filed  In  the  circuit  court  within  the  time 
provided  by  law.  The  notice  of  appeal  was 
filed  with  the  Justice  on  July  28,  1911.  The 
undertaking  was  filed  July  29th.  On  the 
4tb  day  of  August,  the  Justice  made  an  or- 
der allowing  the  appeal.  The  transcript 
was  filed  in  the  circuit  court  September  2d. 
The  defendants  contend  that  the  Justice 
should  have  allowed  the  appeal  immediately 
upon  the  filing  of  the  undertaldng  on  appeal, 
which  was  July  29th,  and  that  the  30  days 
within  which  tixe  transcript  should  be  filed 
should  have  been  counted  from  that  date, 
relying  on  the  ease  of  Hughes  v.  Clemens, 
28  Or.  440,  42  Pac.  617.  In  that  case,  under 
the  Justice's  Code  as  then  in  force,  the  Jus- 
tice made  an  order  allowing  the  appeal  im- 
mediately upon  the  filing  of  the  undertak- 
ing, and  at  once  filed  the  transcript  In  the 
circuit  court,  before  the  respondent  had  an 
opportunity  to  except  to  the  sutficlency  of 
the  sureties.  The  transcript  having  been 
filed  after  the  allowance  of  the  appeal  by 
the  Justice,  and  being  within  the  exact  lan- 
guage of  the  Code,  It  was  held:  "The  stat- 
ute not  having  prescribed  the  time  in  which 
exceptions  should  be  taken  to  the  sufficien- 
cy of  sureties  on  an  apical  from  a  Justice's 
court,  but  having  provided  that  a  new  un- 
dertaking may  be  given  in  the  circuit  court, 
leads  us  to  believe  that  a  transcript  from  a 
Justice's  court  may  be  filed  with  the  clerk 
of  the  circuit  court  immediately  after  the 
appeal  has  been  allowed  by  the  Justice." 

The  question  did  not  arise  In  that  case  as 
to  the  time  within  which  the  transcript 
should  be  filed,  or  the  date  from  which  the 
time  should  be  computed.  By  the  statute 
then  in  force,  the  transcript  was  required 
to  be  filed  on  or  t}efore  the  first  day  of  the 


next  term  of  the  dreidt  court  following  the 
appeal.  Since  that  decision,  the  Justice's 
Code,  as  it  then  existed,  has  been  repealed 
by  Act  of  1899,  p.  109,  by  which  an  entirely 
new  Code  was  adopted ;  section  4S  of  wbich 
(section  2461,  Ij.  O.  L.)  provides:  "All  sure- 
ties on  an  undertaking  on  appeal  •  •  • 
If  required  by  the  adverse  party  within  fire 
days  after  filing  the  undertaking,  they  must 
Justify.  «  •  • "  Section  41  {section  2457, 
L.  O.  Lk)  provides  for  the  giving  of  the  un- 
dertaking as  thereafter  provided.  By  section 
45,  above  mentioned,  the  sureties  must  hare 
the  qualifications  of  bail  upon  arrest  Sec- 
tion 44  (section  2460.  L.  O.  Ll)  provides  that, 
when  the  appeal  ia  taken,  the  Justice  must 
allow  the  same.  Section  47  (section  2463,  L. 
O.  Xi.)  provides  that,  within  SO  days  next 
following  the  allowance  of  the  appeal,  the 
appellant  must  cause  to  be  filed  with  the 
clerk  of  such  circuit  court  a  transcript  of  tlie 
cause.  The  right  of  respondent  to  have  an 
opportunity  to  except  to  the  sufficiency  of 
the  sureties  on  the  nndertaldng  on  appeal 
is  statutory  and  Is  recognised  in  Gobbl  v. 
Refrano,  33  Or.  26,  S2  Pac  761.  In  the 
present  case  the  Justice  waited  until  tlie 
expiration  of  the  time  given  to  the  respond- 
ent by  statute  to  except  to  the  sureties, 
namely,  August  4th,  before  making  the  or- 
der allowing  the  ap[>eal,  which  at  least  was 
within  his  right,  if  not  his  duty.  The  tran- 
script having  been  filed  within  30  days  after 
the  allowance  of  the  appeal  by  the  Justice,  it 
was  filed  within  the  time  contemplated  by 
the  statute. 

The  only  other  assignments  of  error  are 
as  to  the  findings  of  fact,  which  we  cannot 
review,  and  as  to  the  conclusion  of  law, 
which  is  Justified  by  the  findings  of  fact 

The  Judgment  is  affirmed. 


LOVE  T.  CHAMBERS  LUMBER  CO. 
(Supreme  Conrt  of  Oregon.    Jan.  28,  1913.) 

1.  Appeal  and  Bisob  (|  1001*>— Vnoicr- 

OO  NCLUai  VEWE8S. 

Under  Const,  art  7.  |  3,  as  amended  No- 
Tembeif  8,  1910  (see  Laws  1911,  □.  7),  providing 
that  no  fact  tried  to  a  Jury  shall  be  otherwit^ 
re-examined  in  any  court  unless  it  can  affirma- 
tively say  that  there  is  no  evidence  to  support 
the  verdict  the  Sapreme  Court  cannot  disturb 
a  rerdict  reached  under  proper  instnictioDs,  if 
there  is  evidence  to  support  it 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  89^^928-8934;  Dec 
Dig.  i  lOOl.*] 

2.  Masteb  ano  Servant  d  121*)— Master's 
Dl-iies— GuABoiNO  Place  op  work. 

Where  the  croBsiog  of  a  shafting  was  inci- 
dent to  the  work  in  which  an  employ^  was  en- 
gaged, it  was  the  employer's  doty  to  guard  the 
shaft  so  as  to  protect  the  employ^  so  far  as 
practicable. 

[Ed.  Note.— EVff  other  cases,  see  Msster  and 
Servant.  Cent  Dig.  ||  228%;  Dec  Dig.  i 
121.*] 
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3.  Hastbb  and  Servant  Q  20^)— AsamcED 
BiBK— Faotobt  Act. 

ABsamed  risk  is  not  a  defense  Id  an  action 
under  the  factor;  act  for  failure  to  guard  ma- 
^inery. 

[Bd.  Note.— For  other  css^  bm  Master  and 
Semmt»  Gent  Dig.  ||  644r-646;  Dec  Dig.  i 


4.  MASTEB  and  SraVAKTjfl  270*)— INJUBIBS— 

Dtidence— Repaibxno  Dkfectb. 

Evidence  of  the  pladng  of  guards  on  ma- 
chinery after  an  emplc^  waa  lojured  is  not  nd- 
ndaaible  to  show  negligence. 

[Ed.  Note^For  other  cases,  nee  Master  and 
Servant,  Cent  Dig.  {{  919-927,  082;  'Dec. 

Dig.  I  fro,*] 

5.  UABTSB  and  SBRVAITT  (I  270*)— BVIDENCE 
— ADUIBSXON— GUABDINO  MACHINEBT. 

In  a  factor;  employe's  action  for  injuries 
from  an  alleged  ongnarded  machine,  in  which  it 
was  an  Issue  whether  it  was  practicable  to  have 
guarded  It,  evidence  that,  after  the  accident,  It 
was  guarded,  was  admissible  to  show  the  practi- 
cability of  guarding  the  machiner;. 

[Ed.  Note.-^\>r  other  cases,  see  Master  and 
Serrant  Cent  Dig.  fS  913-^,  032;  Dec.  Dig. 
I  270.*] 

6.  Tbiai.  (1 260*)— iNfimncnoHS— ConssD  bv 

iKSTBUOnOHB  OlVBN. 

In  a  factory  employe's  action  for  Injuries 
^r<»n  unguarded  machinery  which  plaintiff  was 
passing  when  injured,  defendant  requested  a 
charge  that  if  plaintiff  was  Injured  by  perform- 
ing his  duties  in  a  dangerous  manner,  and  might 
have  performed  them  safely  in  a  manner  pro- 
vided Dy  defendant,  he  wonld  be  guilty  of  neg- 
lUrence  barring  recovery,  notwithstanding  that 
defendant  was  also  negligent  The  court  in- 
structed that  if  there  was  another  safe  way  of 
doing  his  work  which  plaintiff  knew,  and  noC- 
withuBtanding  he  went  the  way  he  did,  and  if 
such  way  was  dangerous  to  plaintiETs  knowl- 
edge, and  by  going  such  dangerous  way  be  was 
injured,  defendant  would  not  be  liable,  that  in 
the  absence  of  instruction  by  defendant  as  to 
what  way  to  take  the  question  was  whether 
the  way  plaintlfl  took  was  one  an  ordinarily 
prudent  person  would  have  taken,  and  if  de* 
Ewdant  provided  a  safe  passageway  leading  to 
and  from  the  saw  plaintiff  was  o^rating  to  a 
point  where  it  was  necessary  for  him  to  go,  aud 

Elaintiff  was  instructed  to  follow  such  route, 
ut  took  a  more  dangerous  route  and  sustained 
Injury  as  a  result  thereof,  he  would  be  guilty  of 
contributory  negligence.  Held,  that  the  request- 
ed instruction  was  sttffidently  covered  by  the 
instruction  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  061-699;  Dec.  Dig.  {  260.*] 

7.  Mastxb  and  Servant  ({  293*>— Instruc- 
tions— Contributory  Nbgogence. 

A  requested  instruction  that^  if  the  shaft- 
ing with  which  an  employ^  came  in  contact  was 
so  located  as  to  preclude  anticipation  of  danger 
tberefrom  by  the  emi^oyerj  its  failure  to  guard 
the  shafting  was  not  negligence,  was  properly 
refosed  as  making  the  employer's  anticipatira 
of  danger  the  measure  of  its  liaiHlity,  irrespec- 
tive of  its  due  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  114&-1156,  1158-1160; 
Dec  Dig.  I  28a*] 

&  Appeal  and  Ebbob  (S  1069*)— Habuless 

E^OB— ADDinONAL  INSTRUCTIONS. 

After  the  jury  had  retired,  the  court  re- 
called it  and  gave  a  farther  instruction,  which 
was  strongly  favorable  to  defendant,  when  a 
juror  stated  that  they  had  already  come  to  a 
verdict  They  were,  however,  directed  by  the 
court  to  consider  the  additionai  instruction,  and 


the  jury  again  retired  and  returned  a  verdict, 
with  whidi  they  handed  in  a  paper  CMitalnlng 
another  verdict  for  the  same  amount  with  the 
foreipan's  name  erased.  Held,  that  any  im- 
propriety In  giving  the  additional  instruction 
after  the  verdict  had  been  made  was  harmless 
to  defendant;  it  being  evident  that  the  two 
verdicts  were  the  same. 

[£3d.  Note.- For  other  cases,  see  ApDeal  and 
Error,  CcnL  Dig.  i{  4086;  418S,  41^;  Dec. 
Dig.  i  10tt».*3 

Appeal  from  Circuit  Court,  Lane  County; 
Lawrence  T.  Harris,  Judga 

Action  by  Ralph  B.  Love  against  the  Oh  am- 
bers Lumber  Company.  From  a  Judgment 
for  plalntur,  defendant  appeals.  Affirmed. 

This  is  a  statutory  action  brought  under 
section  5010,  I*.  O.  L.,  being  part  of  the  fac- 
tory act,  which  section  Is  as  follows:  "Any 
person,  firm,  corporation,  or  association  op- 
erating a  factory,  mill  or  workshop  where 
machinery  is  used,  shall  provide  and  main- 
tain In  use  belt-shifters  or  other  mechan- 
ical contrivances  for  the  purpose  of  throw- 
ing on  or  off  belts  or  pulleys  while  running, 
where  the  same  are  practicable  with  4ue  re- 
gard to  the  nature  and  purpose  of  said  belts 
and  the  dangers  to  employfei  therefrom;  also 
reasonable  safeguards  for  all  vats,  pans, 
trimmers,  cutoff,  gang  edger,  and  other 
saws,  planers,  cogs,  gearings,  belting,  shaft- 
ing, coupling,  set  screw,  live  rollers,  convey- 
ors, mangles  In  laundries,  and  machinery  of 
other  or  similar  descrlptloDB,  whlcb  It  la 
practicable  to  guard,  and  which  can  be  et- 
fectlvely  guarded  with  due  regard  to  the  or- 
dinary use  of  such  machinery  and  appliances, 
and  the  dangers  to  employes  therefrom,  and 
with  which  the  employes  of  any  such  factory, 
mill  or  workshop  are  liable  to  come  In  con- 
tact while  In  the  performance  of  thelT  du- 
ties; and  If  any  machine,  or  any  part  there- 
of, Is  In  a  defective  condition  and  Its  op- 
eratlon  would  be  extra  hazardous  because 
of  such  defect  or  If  any  machine  Is  not 
saf^arded.  as  provided  In  this  act,  the  use 
thereof  Is  prohibited,  and  a  notice  to  that 
effect  Bball  be  attached  thereto  by  the  m- 
ployer  Immediately  tm  receiving  notice  of 
such  defect  or  lade  of  saf^uard,  and  such 
notice  shall  not  be  removed  until  said  de- 
fect has  been  remedied  or  the  machine  safe- 
guarded as  herein  provided."  Plaintlfl  intro- 
duced evidence  tending  to  show  that  for  sev- 
eral weeks  prior  to  the  accident  he  had  been 
employed  to  operate  a  ripsaw  on  the  main 
floor  of  defendant's  sawmill  The  power  op- 
erating this  saw  waa  furnished  by  a  belt 
from  a  supplementary  shafting  on  the  ground 
door  of  the  mill,  and  this  shafting  was,  In 
turn,  operated  by  a  belt  connected  with  the 
main  shafting,  whlcb  was  also  located  on 
the  ground  floor,  and  ran  east  and  west  at 
a  height  of  about  20  Inches  from  the  flodt 
for  a  distance  of  from  30  to  40  feet  It 
was  a  part  of  plalntifTs  duty  to  remove  and 
replace  this  belt  when  It  became  necessary  to 
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stoy  the  saw  at  which  he  bad  been  working 
or  to  start  the  same.  He  was  often  required 
thereby  to  go  down  to  the  ground  floor — 
sometimes  four  or  five  times  a  day — to  the 
place  In  the  basement  where  the  belt  at- 
tached to  the  supplementary  shafting  was 
operated,  to  throw  ott  or  put  on  the  belt,  as 
occasion  might  require.  Immediately  pre- 
ceding the  accident,  it  being  necessary  to 
stop  his  saw  to  make  some  repairs  or  chang- 
es, plaintiff  left  the  place  where  he  was 
working,  and  went  due  east  about  30  or  40 
feet  on  the  main  floor  of  the  mill  to  the 
top  of  a  stairway  leading  down  to  the  main 
floor  of  the  engine  room.  After  descending 
into  the  engine  room,  and  requesting  the  en- 
gineer to  slow  down,  he  turned  to  the  right 
in  front  of  the  engine,  passing  through  the 
belt  which  ran  from  the  driving  wheel  to 
the  main  shaft,  and  walked  along  wester- 
ly, parallel  with  the  main  shaft,  until  he 
came  to  a  place  between  the  sui^rta  of 
the  main  shaft  where  there  were  no  pulleys, 
and  there  crossed  the  shaft  The  space  be- 
tween the  supports  where  plaintiff  crossed 
was  about  six  feet  in  width,  and  was  clear 
except  at  the  extreme  end  next  to  the  west- 
erly support,  where  there  was  a  coupling  or 
union  In  the  shaft,  which  coupling  was  used 
as  a  pulley  to  operate  a  grindstone  situat- 
ed about  six  feet  south  of  the  coupling.  The 
belt  which  operated  the  grindstone  hung 
loose  at  the  time  plaintiff  was  injured.  One 
end  was  attached  to  the  stone ;  the  other  be- 
ing looped  loosely  around  the  shaft  as  It 
had  been  thrown  off  the  pulley.  There  was 
evidence  tending  to  show  that  there  were 
two  other  ways  by  which  the  belt  which 
plalntlft  wished  to  throw  off  could  hare  been 
reached  without  crossing  the  main  shaft, 
but  both  these  were  obstructed  and  not  prac- 
ticable on  the  day  of  the  accident^  and  that 
the  way  he  pursued  was  the  only  practical 
way  known  to  him.  In  passing  over  the 
shaft  the  plalntlfTs  clothing  became  entan- 
gled, and  he  received  the  Injuries  complained 
of.  None  of  the  shafting  or  belting  where 
plaintiff  received  the  Injury  was  guarded  in 
any  way,  and  Uiere  was  testimony  tiding 
to  show  that  It  coutd  bare  been  so  guarded 
without  in  any  manner  Interfering  with  Its 
practical  efficiency.  Plaintiff  had  a  verdict 
and  Judgment,  and  defendant  appeals. 

J.  S.  Medley,  of  Oottage  Grove  (Woodcock 
ft  Smttb,  of  Eugene,  on  the  brief),  for  appel- 
lant Maurice  W.  Setta,  of  Portland  (Seltz 
ft  Beits,  of  PfurQand,  and  S.  D.  Allen,  of  Eu- 
gene on  the  brief),  for  respondent 

McBKIDE,  C.  J.  (after  stating  the  facts 
as  above).  Many  of  the  facts  above  stated 
are  strongly  contradicted  by  testimony  In- 
troduced by  defendant,  but  we  are  not  the 
Judges  of  the  weight  of  testimony. 

[t]  Where  there  Is  evidence  to  support  a 
veidlct;  and  the  facts  have  been  submitted 


(Or. 

to  a  Jury  under  proper  instructlona,  we  are 
precluded  from  disturbing  such  verdict 
Section  3,  art.  7,  of  the  Constitution,  as 
amended  November  8,  1910  (Laws  Idll.  p.  7) ; 
Wills  V.  Palmer  Lumber  Co.,  58  Or.  536,  115 
Pac.  417 ;  Purdy  t.  Van  Kenroi,  60  Or.  263, 
119  Pac.  149. 

[21  The  testimony  of  plaintiff's  witnesses 
Indicates  that  the  plaintiff's  duties  tn  the 
course  of  his  employment  required  him  to 
cross  the  shaft  and  that  this  was  his  usual 
and  the  most  practical  route  to  the  place 
where  he  was  compelled  to  go  to  throw  off 
the  belt  Crossing  the  shaft  was,  therefore, 
an  act  Incidental  to  the  work  in  which  he 
was  engaged,  and  It  was  the  duty  of  defend- 
ant to  have  so  guarded  It  as  to  have  so  far 
as  practicable  protected  him  from  danger. 

[3]  The  contention  that  plaintiff  assumed 
the  risk  incident  t6  the  unguarded  condition 
of  the  machinery  cannot  be  sustained.  This 
court  has  already  held  that  In  actions  under 
the  factory  act  assumption  of  risk  is  not  a 
defense.  Hill  v.  Saugested,  63  Or.  178, '98 
Pac.  524,  22  L.  R.  A.  (N.  S.)  634 ;  Brlekeon  v- 
McNeeley  ft  Co.,  41  Wash.  509,  84  Pac.  4. 
It  was  therefore  not  error  for  the  court  to 
refuse  to  instruct  the  Jury  that  the  emplo3r6 
assumes  the  open  and  visible  risks  of  hi9 
employment  While  it  may  be  true,  as  stated 
in  Byrne  v.  Nye  ft  Wait  Carpet  Company,  46 
App.  DIv.  479,  61  N.  T.  Supp.  741,  that  the 
employer  is  not  required  to  guard  machinery 
situated  remotely  from  the  place  where  the 
employe  is  at  work,  and  where  the  employer 
would  not  reasonably  anticipate  that  he 
would  go,  no  such  conditions  appear  in  this 
case.  The  evidence  rather  tmiM  to  Indicate 
that  defendant's  manager  ou^t  reasonably 
to  have  anticipated  that  plaintiff  would  go 
where  he  actually  went,  and  wonld  probably 
take  the  route  tiiat  be  did  tak& 

[4]  An  exception  was  taken  to  the  admls- 
Bion  of  evidence  showing  that  a  guard  or 
boxing  had  been  placed  over  the  machinery 
snbseqaent  to  the  Injury  to  plaintiff.  Where 
such  testimony  Is  offered  for  the  purpose  of 
showing  n^llgence  at  the  time  of  tbe  acd- 
dent  it  is  clearly  Inadmisslblfc  Columbia 
&  Puget  Sound  B.  Oo.  v.  Hawthorne,  144  U. 
S.  202,  12  Sup.  Ct  091,  36  L.  Ed.  405. 

[t\  However,  tbe  testimony  was  not  offered 
nor  admitted  for  such  purpose,  but  for  the 
purpose  of  showing  the  practicability  of  op- 
erating the  machinery  when  so  guarded.  The 
complaint  alleged  that  it  was  practicable  for 
defendant  to  have  so  guarded  the  machinery 
as  to  hare  prevented  the  accident  vritbout 
Interfering  with  its  ordinary  use.  This  was 
denied  in  the  answer,  so  it  became*  necessary 
for  plaintiff  to  (Stablish  the  propositiou  that 
It  could  be  so  guarded.  No  t>etter  evidence 
could  have  been  Introduced  for  this  purpose 
than  to  show  that  after  tbe  accident  the  ma- 
chinery had  been  so  guarded,  and  that  sucb 
safeguards  had  not  in  any  way  impeded  or 
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Interfered  with  Its  operation.  Brlckson  t. 
McNeeley  ft  Co.,  snpra. 

[t]  Defendant  requested  the  following  In- 
struction, which  was  refused:  "If  you  find 
from  the  evidence  In  this  case  that  the  plain- 
tiff was  injured  by  performing  his  duties  In 
a  dangerous  manner,  and  tliat  he  might  have 
performed  them  safely  In  a  manner  provided 
by  the  defendant,  the  plaintiff  would  be 
guilty  of  contributory  negligence  and  could 
not  recover,  notwithstanding  the  defendant 
has  been  remiss  In  its  duty  of  safeguarding 
the  machinery  that  caused  the  injury."  We 
think  this  InBtmctioD  Is  sufficiently  covered 
by  the  general  Instruction  on  this  point, 
which  was  as  follows:  "Should  yon  find 
from  the  evidence  that  the  way  taken  by 
the  plaintiff  In  going  to  the  point  In  the 
basement,  where  the  belt  was  to  be  adjust- 
ed,  was  the  usual  ordinary  way  pursued  by 
plaintiff  and  other  employes,  whose  duties 
called  upon  them  to  go  into'  the  basement 
and  to  the  place  where  plaintiff  was  going, 
and  that  said  way  was  not  in  itself  so  dan- 
gerous that  an  ordinarily  prudent  man  under 
the  same  drcumstancea  and  conditions  would 
not  have  gone  tbe  same  way.  then  you  are  in- 
structed that  the  plaintiff  in  adopting  such 
course  in  going  to  and  from  said  basement  at 
the  time  he  was  Injured  was  not  guilty  of  con- 
tributory negligence.  However,  in  this  con- 
nection as  the  court  has  already  Instructed 
you,  if  the  plaintiff  was  Instructed  tuy  the  de- 
foadant  to  take  a  way  different  than  the  one 
taken  by  the  x^alntiff,  then,  U,  notwithstand- 
ing such  instmctlon,  and  notwithstanding  an- 
other  way,  safe  and  open,  existed,  the  plaintiff 
took  the  "my  that  he  did,  tiben.  in  that  ev^t, 
the  rnle  would  be  that  the  plamtlfl  would  be 
golltr  of  contributory  negUgrace,  for,  by 
reason  of  talcing  the  way  he  did,  he  sustalop 
ed  the  InjDry.  Bnt,  In  determining  whether 
or  not  an  ordinarily  prudent  man  would 
have  taken  the  -way  that  plaintiff  took,  you 
have  a  rl^t  to  take  into  consideration 
whether  or  not  such  a  way  was  usually  and 
custtimaiily  used  by  employes,  if  It  was  bo 
used  in  going  to  the  place  where  plaintiff 
was  going  to  adjust  tbe  belt  If  there  was 
another  safe  way,  and  plaintiff  knew  It,  and 
notwithstanding  such  knowlege  plaintiff  went 
tbe  way  he  did,  and  if  the  way  pursued  by 
plaintiff  was  dangerous,  and  plaintiff  knew 
It,  and  by  reason  of  going  said  dangerous 
way  plaintiff  was  Injured,  then,  in  that 
event,  defoidant  wotild  not  be  liable.  In  the 
absence  of  any  Instruction  upon  the  part  of 
tbe  defendant,  concerning  what  way  to  take, 
tbe  question  la.  Was  the  way  taken  by  plain- 
tiff one  which  an  ordinarily  prudent  person 
would  have  taken  under  the  same  circum- 
stances? If  you  find  from  the  evidence  in 
this  case  that  the  defendant  provided  the 
plaintiff  with  a  safe  [ussageway  leading  to 
and  from  the  saw,  which  it  is  alleged  he 
was  operating,  to  a  point  where  it  was  nec- 


m 

essary  for  the  plaintiff  to  go  to  adjust  the 
belt  mentioned  in  plalntlfTs  complaint,  and 
the  plaintiff  had  been  Instructed  to  follow 
said  route,  and  In  violation  of  such  Instruc- 
tions chose  a  different  and  more  dangerous 
route  in  going  to  or  coming  from  said  point, 
and  In  consequence  thereof  sustained  tbe  In- 
jury complained  of,  he  would,  In  that  case, 
be  guilty  of  such  contributory  negligence  as 
would  preclude  a  recovery  In  this  case,  and 
it  would  be  your  duty  to  find  for  the  defend- 
ant This  Instruction,  however,  Is  predicat- 
ed upon  the  assumption  that  such  way.  If 
there  was  such  a  way,  must  have  been  open. 
In  other  words,  to  be  available  as  a  way,  it 
most  have  been  a  way  that  could  bare  been 
pursued  by  the  plaintiff. " 

[7]  The  defendant  requested  the  following 
instruction,  which  was  refused:  "If  you 
find  from  the  evidence  that  the  shafting 
with  which  the  plaintiff  came  in  contact  and 
which  caused  the  Injury  was  so  located  as 
to  preclude  the  anticipation  of  danger  there- 
from upon  the  part  of  the  def«idaut,  the 
failure  of  the  defendant  to  safeguard  the 
same  cannot  be  regarded  as  negligence  upon 
tbe  part  of  the  defendant"  This  mstruction 
makes  defendant's  anticipation  of  dai^r  tbe 
measure  of  its  liability,  and  was  properly  re- 
fused. The  question  Is  not  what  the  defend- 
ant, or  Its  servants  or  agents,  careless  or 
otherwise,  might  have  anticipated,  but  what 
an  ordinarily  prud^t  man  would  reasonably 
have  antldiMted. 

[I]  After  tbe  jury  bad  retired,  the  court  re- 
called tbem,  and  gave  them  further  instruc- 
tions as  follows:  "Tbe  court  has  asked  yon 
to  come  down  for  an  additional  lnstractl<m 
which  should  have  been  given  yon  In  the 
first  Instance,  and  the  court  wUl  now  give 
it  to  you  80  that  you  may  take  it  into  con- 
sideration in  coniwction  with  tbe  other  In- 
structions that  have  already  been  given.  It 
is  alleged  by  the  defendant  that  tbe  plaintiff 
failed  to  exercise  such  care  as  be  was  re- 
quired to  use  in  attempting  to  get  over  tbe 
main  shaft  It  Is  denied  by  the  plaintiff 
that  be  failed  to  ezerdse  the  care  that  was 
required  of  him.  Tbe  defendant  alleges 
that  the  plaintiff  was  guilty  of  contributory 
negligmce  in  attempting  to  go  over  the  main 
shaft  That  is  to  say,  the  defendant  says 
that  the  plaintiff  was  guilty  of  contributory 
negligence  in  the  act  of  attempting  to  get 
over  the  ma  hi  shaft  plaintiff  denies  it. 
So,  therefore,  one  of  the  questions  for  you 
to  decide  Is  whether  or  not  the  act  of  tbe 
plaintiff  in  attempting  to  get  over  the  main 
shaft  was  done  with  a  degree  of  care  which 
the  plaintiff  would  be  required  to  exercise. 
The  court  Instructs  you  that  If  the  plaintiff 
failed  to  exercise  ordinary  care,  such  care 
as  an  ordinarily  prudent  person  would  have 
exercised  under  all  tbe  circumstances  of  the 
case,  and  by  reason  of  his  failure  to  exercise 
such  care  the  accident  occurred,  then,  In 
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that  fiT«nt,  tbe  defendant  would  not  be 
liable^  eron  tbon^  yon  shonld  find  that  It 
was  the  dnty  of  the  defendant  to  provide 
safeguards  for  the  belting,  the  shafting,  and 
the  coupling.  Now  the  plaintiff,  in  getting 
orer,  or  attempting  to  get  over,  the  main 
shaft,  waa  required  to  exerdae  sucli  care 
as  an  ordinarily  prndoit  person  wonld'  hare 
exercised  under  the  tdrcnmstances.  And  if 
he  failed  to  do  that,  and  by  reason  of  such 
failure  the  injury  was  sustained,  the  defend- 
ant would  not  be  liable,  even  though  the  de- 
fendant should  have  procured  safeguards  for 
the  belting,  the  main  shaft,  or  the  coupling. 
Although  the  master  must  provide  a  guard 
or  other  protection  to  prevent  injury  to  em- 
ployte  for  shafting  and  other  machinery, 
still  he  will  not  be  responsible  for  damages 
occasioned  by  injury,  where  the  danger  is 
well  known  to  the  servant,  and  could  have 
been  avoided  by  the  exercise  of  due  care 
upon  his  part.  Now  this  is  one  of  the  ele- 
ments of  contributory  negligence  alleged  by 
the  defendant,  and  the  burden  of  proof  rests 
upon  the  defendant  with  respect  to  this,  the 
same  as  the  other  elnnents  of  contributory 
negligence,  which  have  been  called  to  your  at- 
tention." A  Juror  then  said,  "We  have  al- 
ready come  to  a  verdict  and  signed  It,  before 
We  got  this  information,"  to  whidi  the  court 
rejoined:  "It  is  the  duty  of  the  jury  to  take 
into  consideration  this  instruction  along  vrlth 
the  other  instructions  that  the  court  has 
^ven.  A  Juror:  Do  we  need  a  new  verdict? 
The  Court:  Gentlemen  of  the  jury,  proceed 
with  your  deliberations  and  take  Into  con- 
sideration all  the  inatructlous  thus  far  given 
you.  Counsel  for  Plaintiff:  It  appearing 
after  the  instruction  last  given  that  the  jury 
had  already  reactied  a  verdict,  the  plaintiff 
excepts  to  the  instruction  of  the  court  that 
they  should  return  to  the  jury  room  and  con- 
sider the  matter  further."  The  jury  retired, 
andthoKafter  returned  with  a  verdict  against 
defendant  for  ¥5,215.  With  the  verdict  they 
handed  In  a  inper,  being  a  verdict  for  the 
game  amount  with  the  name  of  the  foreman 
crossed  out  The  verdict  was  received  and 
the  jury  discharged.  It  is  impossible  to  see 
bow  this  additional  instruction,  or  the  send- 
ing out  of  the  jury,  could  have  Injured  de- 
fendant. The  additional  charge  was  strong- 
ly favorable  to  defendant,  and  was  not  ex- 
cepted to,  the  exertion  being  merely  to  the 
action  of  the  court  In  directing  the  jury  to 
retire  a  second  time.  It  Is  evident  that  ttie 
form  of  verdict  which  contained  the  name  of 
the  foreman  crossed  witli  a  pen  mark  -was 
the  verdict  first  agreed  npon,  and  that,  after 
deliberation,  the  jury  did  not  wish  to  change 
it,  and  therefore  found  another  verdict 
identical  with  the  first  The  defendant  was 
not  injured  by  the  action  of  the  court  In  re- 
quiring the  jury  to  deliberate  further. 

The  judgm^it  of  the  drcult  court  Is  af- 
firmed. 


STATB  ex  reL  WATT  ▼.  POBT  OF  BAY 

CITY  et  aL 
(Supreme  Court  of  Oregon.   Jan.  2S,  1.918.) 

1.  MUNIOIPAI.  GOBPOBATIONS  (f  23*)— POBTS 

AS  Municipal  Cobpobationb  —  Oboaniza- 

TION. 

Under  L.  O.  L.  S  6115,  relative  to  the  or- 
ganization of  mnniciinl  corporations  designated 
as  ports,  and  providing  that  where  the  territori- 
al limits  do  not  Include  the  coun^  as  a  whole 
the  limits  shall  not  extend  beyond  the  natural 
watershed  of  any  drainage  basin  whose  waters 
flow  into  another  bay,  estuary,  or  river  navi- 
gable from  "the  seas,  ntoate  within  such  coun- 
ty, land  near  the  summit  of  the  dividing  ridge 
between  two  drainage  basins,  the  general  trend 
or  inclination  of  which  is  toward  one  of  tbem, 
ia  properly  included  in  the  corporatitHi  Indudi 
ing  that  basin,  even  though  a  few  trifling  rivu- 
lets thereon  flow  in  the  other  direction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  52-^ ;  Dec  Dig.  I 
23.*] 

2.  Municipal  Cobpobationb  (S  18*)— Pobts 
AS  Municipal  Cobpobahoks— Obqakeza- 

TION. 

Where  the  petition  for  the  organization  of 
a  port  as  a  municipal  corporation  is  in  proper 
form,  the  notice  of  election  properly  given,  the 
returns  properly  made,  and  tue  proclamation  of 
the  formation  of  the  port  duly  and  properly 
entered,  the  county  court's  finding  that  the  port 
has  been  duly  o^anlzed  and  Incorporated  and 
the  entry  of  such  finding  in  the  journal  Is  res 
judicata  as  to  every  fact  necessary  to  constitute 
a  valid  corporation  including  the  location  of  the 
boundaries,  and  persoos  wishing  to  contest  the 
inclusion  of  land  should  appear  in  tin  waatg 
court  and  do  so  prior  to  such  finding,  and  can- 
not do  80  thereafter  by  quo  warranto. 

[EM.  Note.— For  other  cases,  see  Municipal 
Coir^rations,  Cent  Dig.  |$  41-44;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Tlllamaek  Goon- 
ty ;  Percy  R.  KeA)^,  Judge. 

Proceeding  In  the  nature  of  quo  warranto 
by  the  State,  on  relation  of  Oeorge  Watt 
against  the  Port  of  *Bay  City,  a  jMretended 
quasi  municipal  corporation,  and  others.  De- 
cree in  favor  of  respondents,  and  relator  asH 
peals.  Affirmed. 

H.  T.  Botts,  of  Tillamook  (John  H.  Mc- 
Nary,  Dist.  Atty.,  of  Salem,  on  the  brief),  for 
appellant.  John  M.  Qearin,  of  Portland,  for 
respondents. 

McBRIDB,  O.  X  This  Is  a  proceeding  in 
the  nattire  of  quo  warranto,  brought  to  test 
the  validity  of  the  organisation  of  a  port  cor- 
poration, created  under  the  provisions  of* 
chapter  3,  title  41«  I*  O.  L.,  and  called  the 
Port  of  Bay  Ci^. 

[1]  The  facts  are  as  follows:  In  190B  the 
citizois  in  the  rl(dn]ty  of  Nehalem  Bay, 
whldi  is  dtoated  north  of  Ttllamoofc  Bay, 
organized  a  port  under  die  provisions  of  the 
chapter  cited,  the  south  boundary,  of  which 
was  placed  practically  upon  the  aommit  of 
the  range  of  mountains  whldi  separates  Ne- 
halem Bay  from  Tillamook  Bay,  and  Included 
all  waters  tributary  to  the  N^Iem  water- 
shed, except  a  few  very  small  spring  branched 
near  the  summit  of  the  range.   In  1810  the 
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Port  of  Bay  City,  wbldi  Includes  all  the 
watershed  drawing  Into  the  north  Bide  of 
Tillamook  Bay,  was  regularly  organized;  the 
sooth  line  of  the  Port  of  Kehalem  being  des- 
ignated as  the  north  line  of  the  Port  of  Boy 
City.  The  proceedings  were  In  every  respect 
regular,  and  no  objections  are  urged  thereto, 
except  that  it  Is  claimed  that  the  brooks  be- 
fore referred  to,  being  tributaries  to  larger 
streams  flowing  Into  Nehalem  Bay,  are  a 
part  of  the  Nehalem  watershed,  and  that 
therefore  the  attempted  organization  of  the 
Port  of  Bay  City  Is  void  because  In  contra- 
vention of  that  subdivision  of  section  6115, 
which  reads  as  follows:  "Where  a  petition 
Is  Hied  for  the  Incorporation  of  a  port  un- 
der tbe  provisions  of  this  act,  the  territorial 
limits  of  which  do  not  Include  such  county 
as  a  whole,  the  limits  proposed  by  such  peti- 
tion shall  not  extend  beyond  the  natural  wa- 
tershed of  any  drainage  basin  whose  waters 
flow  Into  another  bay,  estuary,  or  river  nav- 
igable from  the  seas,  situate  within  such 
county." 

It  Is  conceded,  and  the  evidence  taken  at 
the  trial  conclusively  shows,  that  all  the  ter- 
ritory embraced  within  the  proposed  limits 
of  the  Port  of  Bay  City  naturally  drains  Into 
Tillamook  Bay,  and  la  part  of  the  watershed 
of  that  bay.  except  that  at  about  the  aammlt 
of  the  range  some  of  these  small  streams 
overlap  In  such  a  manner  that  apon  the  same 
40-acre  tract  are  found  spring  branchea  which 
drain  toward  Nehalem  Bay;  and  running 
parallel  to  them,  but  In  an  onxMlte  direction, 
are  others  wbl6b  drain  into  Tillamook  Bay. 
Because  of  these  conditions  an  exact  and 
mathematical  constmctlon  of  the  statute 
would  require  a  line  whI(A,  extended  npon  a 
map,  would  resemble  a  crosscut  saw,  with 
teeth  of  irregular  length  and  shape,  rather 
than  a  boundary  by  legal  sabdivlslons.  Bach 
a  lln^  when  surr^ed  and  marked  out,  would 
prove  to  be  an  endless  source  of  confusion, 
leaving  property  sabject  to  port  taxation  in 
Irregnlar  tracts,  whose  acreage  would  not  be 
eadly  computed.  Even  when  every  surv^ 
had  been  completed,  it  would  be  difficult  for 
one  to  stand  npon  a  particular  piece  of  land 
near  the  summit  of  the  dividing  ridge,  and 
say,  with  certaluty,  in  which  watershed  he 
stood,  without  a  careful  topographical  sur- 
W  frmu  his  point  of  view  to  the  neighboring 
brooklets. 

We  do  not  believe  that  It  was  the  Inten- 
tion of  the  statute  to  require  such  technical 
accuracy.  In  a  general  way  the  Nehalem 
watersbed  is  north  of  the  line  established  be- 
tween the  two  ports,  and  the  Port  of  Bay 
City  watershed  Is  south  of  the  line.  The  ob- 
ject of  the  law  was  to  prevent  landowners 
from  being  taxed  to  contribute  to  the  Im- 
provement of  harbors  when,  by  reason  of 
natural  conditions  and  the  topography  of 
the  country,  such  owners  could  not  be  benefit- 
ed by  the  proposed  improvement  The  wa- 
CetBhed  with  Its  advantages  of  a  downgrada 
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to  water  commerce  has  suggested  to  the  Leg- 
islature a  suitable  unit  upon  which  ports  not 
embracing  an  entire  county  should  be  formed, 
and  It  Is  evident  from  the  testimony  that  all 
these  advantages  are  secured  to  property 
owners  in  the  locality  by  the  boundary  line 
selected  in  this  case.  Whether  a  bucket  of 
water  emptied  at  a  particular  spot  would 
flow  north  toward  tbe  Nehalem  or  south  to- 
ward Tillamook  Bay  Is  not  Important 
Whether  the  general  trend  or  inclination  of 
the  land  included  within  the  proposed  bound- 
aries Is  toward  Tillamook  or  Nehalem  Is  of 
practical  importance.  As  a  general  and 
practical  proposition,  it  la  evident  that  the 
lands  come  within  the  Tillamook  watershed, 
even  though  a  few  trifling  rivulets  may  flow 
in  the  other  direction.  This  con8tructl<Hi 
follows  by  analogy  the  construction  given  to 
the  various  acts  of  Coogress  granting  to  the 
states  the  swamp  lands  within  their  limits, 
wber^n  it  has  always  been  held  that,  if  tbe 
greater  part  of  a  legal  subdivision  was  not 
swampy  in  character,  the  smaller  swamp  por- 
tion did  not  pass  by  tbe  grant  Hogaboom 
V.  Ehrhardt,  58  Cal.  231. 

[2]  There  Is  another  view  of  the  conten- 
tion in  this  case  that  Is  not  unworthy  of  a^ 
tention.  It  is  conceded  that  the  petition  was 
In  proper  form,  the  notice  of  election  properly 
given,  the  returns  properly  made,  and  the 
proclamation  of  the  formation  of  the  port 
duly  and  properly  entered.  The  Jurisdiction 
of  the*  court  to  dedare  the  organlsatltm  of 
the  port  depmds  upon  tbe  notice  given  of 
the  election.  State  v.  Sengstaiiken,  61  Or. 
456,  122  Pac.  292;  Wright  v.  McMlnnvlUe,  68 
Or.  897,  U7  Pa&  298.  This  notice  was  suffi- 
dent  to  call  the  attention  of  all  ivoperty 
owners  within  the  proposed  port  to  the  fact 
that  It  was  ivroposed  to  organise  a  port  cor- 
poration and  to  establish  the  boundaries  of 
the  same.  By  tiie  provUdons  the  statute 
the  county  court  was  required  to  convene 
seven  da^  after  the  election,  to  canvass  the 
retimis,  and  to  enter  upon  Qie  Journals  of 
Uie  court  a  prodamatioo  declaring,  among 
other  things,  that  the  port  had  heea  duly  and 
legally  Incorporated  as  a  municipal  corpora- 
ti<m.  Plaintiff  and  all  others  having  Inter- 
ests adverse  to  the  organization  of  the  port 
were,  by  the  publication  of  the  notice  of  elec- 
tion required  by  law,  duly  and  l^lly  ap- 
prised of  the  pendency  of  the  proceedings, 
and  either  before  the  election  or  within  tbe 
seven  days  intervening  after  the  election 
could  have  appeared  before  the  court  and 
pointed  out  the  alleged  defects  In  the  petltloo, 
and  In  a  simple  and  Inexpensive  proceeding 
have  made  themselves  parties  to  the  record 
there,  and  settled  by  review  or  aiq>eal  to  the 
circuit  court  the  questions  they  here  seek  to 
litigate.  The  finding  of  the  county  court  that 
the  port  bad  been  dul:^  and  legally  organized 
and  Incorporated,  and  the  entry  of  this  find- 
ing In  the  Journal,  was  a  final  adjudication 
of  every  fact  necessary  iindw  the  law  to  odd- 
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stltute  a  valid  corporation,  Including  the  lo- 
cation of  its  boundaries,  and  the  matter 
sought  to  be  litigated  here  is  res  adjudicate. 
There  should  be  somewhere  an  end  to  litiga- 
tion in  respect  to  the  organization  of  these 
ports,  and,  proper  notice  being  conceded,  par- 
ties  claiming  interest  adverse  to  their  or- 
ganization should  be  required  to  act  promptly 
and  before  the  final  oi'der  of  the  county  court 
is  entered,  Instead  of  waiting  until  the  -pro- 
liminarles  of  organization  have  heen  com- 
pleted and  the  officers  of  the  corporation  have 
entered  upon  their  duties,  and  then  Interfer- 
ing with  the  prosecution  of  the  work  by  a 
proceeding  based  upon  trlQIng  irreguiariileB. 
The  decree  of  the  circuit  court  la  affirmed. 

BURNETT,  J.,  coDcars  in  tbe  result. 


KAIRDEN  V.  HEDRICK. 
(Supreme  Crfurt  of  Montana.    Jan.  20,  1913.) 

1.  Chattel  Mortgages  (S  40*)  — Salb  ob 
MoBTGAGE— Sufficiency  of  Evidence. 

Evidence,  in  claim  and  delivery  proceed- 
ings for  horses,  held  to  make  it  a  Jury  ques- 
tion whether  the  transaction  between  the  par- 
ties amounted  to  a  sale  or  chattel  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Gent.  Dig.  |  46;  Dec.  Dig.  S  40.*] 

2.  Chattbi,  Mobtoaoes  (S  159*)— Necessity 
OP  Possession. 

While  tbe  lien  of  a  pledge  depends  upon 
[wssession,  a  chattel  mortgage  is  valid,  as  be- 
tween the  partlea,  tboagb  mortgagor  retains 
possession. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |S  272-281;  Dec.  Dig.  S 
159.*] 

S.  Chattel  Mobtgagis  (|  84*)-4f0BTGAOE 

OB  Salb. 

Both  the  general  rule  and  Rev.  Codes,  | 
5768,  recognize  that  a  bill  of  sale,  absolute  on 
its  face,  may  in  fact  be  a  chattel  mortgage. 

lEd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  24,  38;  Dec.  Dig.  8 
34.*] 

4.  Chattel  Mobtgages   (S  34*) — Bill  of 
Sale. 

A  hill  of  sale  with  an  agreement  to  re- 
purchase, may  amount  to  a  chattel  mortgage 
or  conditional  sale,  depending  upon  tbe  in- 
tention of  the  parties,  as  shown  by  the  sur- 
rounding circumstances. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgagei,  Cent  Dig.  H  24,  38;  Dec  Dig.  | 
84.*] 

5.  Chattbl  Mobtgages  (|  88*)— Actions- 
Admission  or  Evidence. 

In  claim  and  delivery  proceedings  for  hors- 
es claimed  by  defendant  to  have  been  merely 
mortgaged  to  plaintiff,  though  a  bill  of  sale 
was  executed  to  plaintiff,  evidence  that  plain- 
tiff offered  to  assign  the  bill  of  sale  and  stat- 
ed that  he  was  working  for  a  concern  which 
had  mortgaged  the  hones  and  was  present  to 
collect  the  debt  and  Inquired  whether  defend- 
ant had  made  preparations  to  pay  the  debt  on 
the  horses,  ana  said  he  was  there  in  the  in- 
terest of  the  persons  who  furnished  the  mon- 
ey to  him  to  advance  to  defendant  was  admis- 
sible as  indicating  plaintUTa  construction  of  the 
transaction.  * 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mortgages,  Cent  Dig.  |  44;  Dec.  Dig.  i  88.*] 


6.  Chattel  Hobtoagbs  (|  38*)— Saue  ob 
Mobtgagb— Pabol  Evidence. 

Parol  evidence  is  admissible  to  show  that 
a  bill  of  sale,  absolute  in  form,  is  a  chattel 
mortgage,  though  such  evidence  tends  to  con- 
tradic-t  or  vary  the  terms  of  the  writing.  In 
view  of  the  provisions  of  Rev.  Codes,  ||  TO76 
and  7877. 

[Ed.  Note.~For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  44;  Dec.  Dig.  S  38.*] 

7.  Chattel  Mobtqaqes  (i  237*)- Tendeb— 
Necbssitt. 

A  tender  of  tbe  debt  by  a  chattel  mort- 
gagor need  not  be  proved  where  mortgagee  de- 
nied the  existence  of  a  mortgage,  bo  that  a 
tender  would  have  been  futile. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  iS  501,  tiOZ;  Dec  Dig. 
I  237.'^ 

8.  Plkading  (8  277*)— Mattebs  Abising  Arr- 

EB  COHUEHCEMENT  OF  ACTION. 

In  tbe  absence  of  supplemental  pleadings, 
all  issues  are  to  be  determined  as  of  the  date 
of  thi  commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  834;  Dec.  Dig.  S  277.*] 

9.  Appeal  and  Ebbob  (j  1008*)— Habhi^ss 
Ebbob^Refusal  of  Instbuctioks. 

Plaintiff  was  not  prejudiced  by  the  refusal 
of  an  instruction,  where  the  jury  found  ac- 
cording to  his  theory  as  outlined  therein. 

[Eld.  Note. — For  other  cases,  see  AppesI  and 
Error,  Cent  Dig.  {§  4225-4228,  4230;  Dec 
Dig.  I  1068.*] 

10.  Sales  (|  182*)  —  Delivery  of  Goods  — 
Question  fob  Jubt. 

Whether  the  delivery  of  horses,  sold  to  a 
railway  company  at  a  particular  station,  and 
the  designation  of  tbe  buyer  as  consignor  and 
consignee  in  tbe  bill  of  lading  constituted  a 
delivery  to  the  buyer  depended  on  the  intention 
of  the  parties  and  was  a  question  of  fact  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  402^95;   Dec.  Dig.  S  182.*] 

11.  Sales  156*)~"Deliveby." 

No  particular  formal  ceremony  is  neces- 
sary to  constitute  a  delivery  of  property  sold; 
any  act  having  the  effect  of  transferring  do- 
minion over  the  property,  coupled  with  mtent 
to  change  ownership,  being  a  "delivery," 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SS  367-371;  Dec.  Dig.  {  156.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1958-1970;  vol.  8.  p.  7632.] 

12.  Appeal  and  Ebbob  ({  974*)— Special  Iic- 

TEBBOOATOBIES— DiSCBETlON  OF  COUBT. 

It  is  within  the  legal  discretion  of  the 
trial  court  to  determine  whether  special  inter- 
rogatories shall  be  submitted  and  Its  action 
will  not  be  disturbed,  in  absence  of  abase  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  8858,  SSiO;  Dec  Dig.  S 

Appeal  from  District  Court,  Coster  Ooun- 
ty;  Sydney  Sanner,  Judge. 

AcOon  by  WUUam  Rairden  against  W.  A. 
Hedrick.  From  a  Judgment  for  defendant, 
irfalntlCf  appeals.  Affirmed. 

Loud,  Campbell  &  Wood,  of  Mdles  <Xty,  tor 
appellant.    George  W.  Fur,  ot  103m  CUty, 

for  resimndent. 

HOLLOWAY,  J.  Thia  is  an  action  In 
clainx  and  delivery  brought  by  tbe  appellant, 
who  was  plalnUff  In  the  district  court,  to  re- 
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cover  possession  of  26  head  of  horses  or  their 
value,  alleged  to  be  f 1,900.  The  cxtmplaint  is 
brief  and  in  the  form  nsoally  onployed  where 
Qie  plaintiff  makes  claim  of  absolute  owna<- 
ship.  The  answer  denies  ownership  or  r^ht 
of  possession  in  plahitiff,  and  tbm  sets  forth 
that  defendant  Is  the  owner  of  the  property 
and  has  been  sucIl  continuously  since  prior 
to  ^arcfa  1,  1909 ;  that  on  the  last-mentioned 
date  he  executed  and  dellvored  to  the  plain- 
tiff a  bill  of  sale  for  the  property  in  con- 
trovei^y,  and  contemporaneously  therewith 
he  and  plaintiff  executed  an  agreement  by 
the  terms  of  which  defendant  was  given  the 
option  to  repurchase  the  property  upon  pay- 
ing to  pladntiff  91,281.25,  with  interest  from 

March  1,  1909,  at  the  rate  of  per  cent 

per  annimi,  and  also  the  expoisee  nece^iily 
incurred  in  caring  for  the  property.  The 
contract  provides  for  shipping  the  horses  to 
North  Dakota,  and  further  provides  that  de- 
fendant should  have    days  after  the 

horses  reached  their  destination  In  North  Da- 
kota within  which  to  make  payment  of  the 
repurchase  price.  It  is  further  alleged  tliat 
on  iMarch  1,  1909,  defendant  borrowed  from 
the  plaintiff  $1,281.25,  and  that  It  was  to  se- 
cure such  loan  that  the  bill  of  sale  and  con- 
tract to  repurchase  were  made ;  that  posses- 
sion of  the  property  was  retained  by  the  de- 
fendant; th&t  by  mistake  the  contract  re- 
cited that  the  horses  were  to  be  shipped  to 
Xorth  Dakota,  whereas  It  was  Intended  that 
they  should  be  shipped  to  Baker,  in  eastern 
Montana.  It  Is  alleged  that  the  horses  were 
shipped  to  Baker  in  the  name  of  plaintiff  as 
consignor  to  hitiiself  as  consignee;  that  the 
defendant  paid  all  the  charges  and  expenses ; 
that  at  Baker  he  took  possession  of  the 
horses  and  retained  sole  control  thereafter; 
that  it  was  mutually  understood  between 
plaintiff  and  defendant  bhat  defendant  was 
to  have  a  reasonable  time,  after  the  horses 
reached  Baker,  within  which  to  discharge 
the  debt  These  affirmative  allegation^  were 
put  in  issue  by  reply.  Upon  the  trial,  ^gbt 
special  interrogatories  were  submitted  to 
and  answered  by  the  Jury.  A  general  verdict 
in  favor  of  defendant  was  also  returned. 
From  a  jn^^ent  In  favor  of  defendant,  and 
from  an  order  denying  plainttff  a  new  trial, 
these  appeals  are  prosecuted. 

{1]  1.  The  principal  qaestion  raised  the 
pleadings  is  whether  the  transactions  be- 
tween plainbUf  and  defoidant  on  March  1, 
1909,  amounted  to  a  mortgage  or  a  condition- 
al sale.  There  are  not  Involved  any  rights  of 
creditors  or  subsequent  purchasers  or  incnm- 
brancers,  and  the  questions  at  issue  are  to 
be  deterintned  as  between  the  parties  to  the 
original  proceedings  alone. 

[2]  While  the  lien  of  a  pledge  la  dependent 
upon  possession,  the  same  rule  Is  not  appli- 
cable to  a  cliattel  mortgage.  As  between  the 
parties  to  It,  the  chattel  mortgage  Is  valid, 
wea  though  the  mortgagor  retains  possession. 


The  provisions  of  sections  5757  to  5773,  Re- 
vised Codes,  are  for  tihe  protection  of  cred- 
itor and  subsequent  purchasers  and  Incom- 
brancers  In  good  faith  for  valu& 

[3-6]  That  a  bUl  <tf  sale,  absolute  on  Its 
face,  may  be  In  fact  a  diattel  mortgage  Is 
recognized  by  oar  Codes  (Rev.  Codes,  |  5768) 
and  by  the  antliorities  g^ierally,  and  so  like- 
wise a  blU  of  sale,  with  an  agreement  to  re- 
purchase, may  amount  to  a  chattel  mortgage 
or  to  a  ccmditional  sale,  dependent  upon  the 
surrounding  circumstances,  including  the  ln> 
tentlon  of  the  parties.  Mecbem  on  Sales,  | 
OSis.  But  the  subject  has  so  recently  'received 
the  attention  of  tbis  court  that  an  extended 
examination  of  it  is  now  unnecessary.  In 
Murray  v.  Butte-Monitor  T.  Min.  Co.,  41 
Mont.  449,  110  Pac.  497,  112  Paa  1132,  we 
considered  the  subject  at  great  length.  The 
controversy  there  was  whether  certain  trans- 
actions amounted  to  a  conditional  sale  or 
a  pledge ;  but,  aside  from  the  one  element  of 
possession,  the  rules  at^Mcabie  in  that  con- 
troversy are  equally  applicable  here:  (1> 
The  transaction  in  this  instance  in  Its  incep- 
tion had  for  its  purpose  a  loan  and  not  a  sale. 
There  Is  not  any  conflict  In  the  evidence  that 
Hedrlck's  original  application  was  for  a  loan 
to  be  secured  by  a  chattel  mortgage  upon 
these  horses.  Ttiat  application  was  made  to 
George  May,  who  furnished  to  this  plaintiff 
the  money  which  was  turned  over  to  the 
defendant  (2)  Hedrlck  was  In  financial  dis- 
tress at  the  time  of  the  transactions  of 
March  1,  1909.  A  bank  In  Missoula  held  a 
chattel  mortgage  upon  these  horses.  IIe<lrdck 
desired  to  remove  the  horses  from  the  Bitter 
lioot  valley  to  eastern  Montana,  but  was  not 
able  to  do  so  on  account  of  the  Incumbrance 
then  on  them,  l^ese  facts  were  known  to 
the  plaintiff  and  to  May,  as  disclosed  by 
their  own  testimony.  (3)  The  price  ($1,281.- 
25)  which  plaintiff  claims  he  paid  for  the 
horses  was  grossly  Inadequate,  according  to 
his  own  pleadings  and  the  testimony  of  his 
witnesses.  Within  less  titian  60  days  after 
March  1st  he  alleged  that  these  horses  were 
worth  fl,900,  and  his  witnesses  place  a  con- 
siderably higher  valuation  uiron  theca  than 
that  amount  <4)  The  fact  tbat  the  bill  of 
sale  was  accompanied  by  an  option  to  the 
defradant  to  repurchase  la  strongly  indica- 
tive that  a  mortgage  was  Intended.  The  fore- 
godng  ctrcmnstances  were  considered  at 
length  In  Murray  v.  butte-Monltor  T.  Mln. 
CkK,  above,  and  a  reference  to  the  decision  In 
that  case  sufllces.  But  In  addition  there  Is 
present  In  this  record  farther  evidence  In 
support  of  defendant's  theory  that  a  mort- 
gage was  infolded.  <5)  Meltiier  the  plaintiff 
nor  'Ma}',  who  furnished  the  money  to  him, 
took  Into  consideration  the  value  ot  the  prop- 
erty at  the  time  of  the  transactions  of  March 
Ist,  but  only  considered  the  amount  of  mone^ 
necessary  to  discharge  the  defendant's  in- 
debtedneas  to  the  Missoula  banlc    (0)  The 
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Idainttff  did  not  have  any  moiuv  with  wblcb 
to  purohaae  these  horses,  and  tb«e  Is  not 
anything  In  the  evidence  to  indicate  that  be 
contemplated  embarking  In  the  horse  Bual- 
ness.  but  rather  the  contrary  ajipeara  to  be 
the  tact  The  negoUatttois  started  bettreen 
defoidant  and  May^  and  May  fnmiahed  the 
mon^  whidi  the  plaintiff  tamed  over  to  ttils 
defendant  ^)  There  la  eWdence,  which  the 
jury  apparenUy  believed,  that  the  plalntUt 
offered  to  asslsn  the  bill  of  sale  to  one  Het^ 
man,  and  told  H^man  that  he  (plaintiff)  was 
working  for  an  outfit  that  had  a  mortgage  on 
these  horses,  and  that  he  was  present  to  a'ee 
that  the  debt  was  coUected;  that  plaintiff 
further  Inquired  of  the  cashier  of  the  Baker 
State  Bank  whether  defendant  bad  made 
preparations  for  the  money  "to  pay  off  the 
debt  on  the  liorses,"  and  said  that  he  was 
down  there  In  the  Interest  of  May  Bros. 
This  evidence  was  properly  admitted  as  indi- 
cating the  construction  which  the  plaluUfl 
himself  put  xtpon  the  instruments  under  con- 
sideration. Wbetbw  the  transactions  be- 
tween these  parties  were  intended  to  con- 
stitute a  sale  or  merely  security  for  a  loan 
was  properly  submitted  to  the  Jury,  and  by 
special  fluddng  No.  S  the  Jury  found  that 
the  iKirtles  Intended  them  to  constitute  **se- 
<nirlty  for  a  loan." 

[t]  2.  Complaint  Is  made  that  oral  evi- 
dence was  admitted  wblch«  It  Is  said,  tends 
to  contradict  or  vary  the  terms  of  the  writ- 
ings, but  with  this  we  do  not  agree.  The  ad- 
mission of  the  evidence  In  question  was  ful- 
ly warranted  by  the  provisions  of  sections 
7S76  and  7S77,  Revised  Codes.  It  tended  to 
place  the  trial  court  In  the  position  of  the 
parties  vhom  language  was  to  be  interpreted. 

S.  Complaint  is  also  made  that  the  trial 
court  permitted  too  wide  a  latitude  in  the 
cross-examination  of  plaintiff  and  his  wit- 
nesses, but  with  this  we  do  not  agree.  The 
examination  was  well  within  the  limits  pre- 
scribed In  State  V.  Bodgers,  40  Mont  248, 106 
Pac.  3;  State  v.  Howard,  30  Mont  518,  77 
Pac.  50;  State  v.  Barrett  43  Mont  502,  117 
Pac.  895;  and  Knuckey  v.  Butte  Electric  By. 
Co.,  45  Mont.  106,  122  Pac.  2S0. 

[7]  4.  It  was  not  necessary  for  the  de- 
fendant to  prove  a  tender.  The  plaintiff  in 
his  reply  having  denied  the  existence  of  a 
debt.  It  would  have  been  an  Idle  ceremony  to 
make  a  tender  of  the  amount  which  defend- 
ant claims  is  only  a  debt.  Christiansen  v. 
Aldrlch,  30  Mont.  446,  76  Pac.  1007;  Finten 
v.  Helnze,  32  Mont  354,  80  Pac  918;  Long 
V.  Needham,  37  Mont  408,  96  Pac.  731. 

5.  According  to  the  defendant's  theory,  the 
debt  secured  by  the  mortgage  upon  these 
horses  did  not  become  due  until  June  1,  1009. 
Plaintiff  commenced  this  action  on  April  22, 
1900.  In  answer  to  special  interrogatory  No. 
4,  the  Jury  found  according  to  defendant's 
contoitlon,  and  It  follows,  therefore,  that,  If 
4iiere  was  any  error  in  the  refusal  of  the  trial 


court  to  glTe  KdaintUTa  leqneatod  Instroe- 
tl<Mi  No.  7,  the  error  waa  withont  pr^ndlce. 

[I]  6.  And  tt  was  not  oror  for  the  court 
tp  refuse  plaintiff's  requested  instmetion  15. 
In  the  absoice  of  anm>lemaital  plei^ii^  all 
issues  are  to  be  determined  as  of  the  date  of 
the  conuuencement  of  the  action.  21  Eucy. 
PL  &  Fr.  9. 

[I]  7.  Likewise  no  prejudice  resulted  to 
the  plaintiff  from  the  Allure  of  tlie  trial 
court  to  give  his  offered  instruction  18,  for 
by  special  finding  No.  1  the  Jury  found  ae- 
cordhig  to  plaintiff's  Uieory,  as  outlined  In 
that  offered  Instruction. 

[II]  8.  Error  is  predicated  upon  the  re- 
fusal of  the  trial  court  to  give  plaintiff's  of- 
fend Instruction  Na  10  to  the  ^ect  that  de- 
livery of  the  horses  to  Uie  railway  company 
at  StevensvUle,  and  the  designation  of  plain- 
tiff as  consignor  and  consignee  In  the  Mil  ot 
lading,  constituted  a  deUvery  of  the  horses 
to  the  plaintiff  by  defendant  as  a  matter  of 
law.  We  are  not  able  to  agree  with  counsd 
for  appellant  We  think  the  court  properly 
submitted  the  question  to  the  Jury,  and  the 
Jury  found  that  there  never  was  a  delivery  of 
the  property  to  the  plaintiff.  Whether  the 
acts  mentioned  constituted  a  delivery  depend- 
ed upon  the  lnt«atlon  of  the  partlfls  at  the 
time. 

[11]  In  Webster  v.  Sherman.  33  Mont  44S, 
84  Pac  878,  this  court  said:  "No  particular 
act  or  formal  ceremony  is  necessary  to  make 
a  deUvery  in  law.  Any  act  done,  coupled 
witb  the  intent  to  change  the  ownership, 
which  has  the  effect  to  transfer  the  domin- 
ion over  the  thing  sold  to  the  buyer,  Is  a  de- 
Uvery." 

[12]  9.  Fault  is  found  with  the  actlwi  of 
the  trial  court  In  submitting  special  interrog- 
atories to  the  Jury.  Whether  special  inter- 
rogatories shall  be  submitted  in  a  given  case 
Is  a  question  addressed  to  the  sound,  l^al 
discretion  of  tlie  trial  court  (Rev.  Codes.  I 
6758;  Holliogsworth  v.  Davis-Daly  B.  &  Co., 
38  Mont  143,  99  Pac  142;  Poor  v.  Madlsoii 
Elver  Power  Co.,  41  Mont  236, 108  Pac  6i5); 
and,  in  the  absence  of  any  sbowing  of  an 
abuse  of  such  discretion,  the  action  of  tlie 
trial  court  will  not  be  disturbed.  However, 
the  practice  observed  by  the  trial  court  hi 
this  instance  has  been  commended  by  tbis 
court  (O'Meara  v.  McDermott,  40  Mont  3S, 
104  Pac  1049),  and  we  are  satlsQed  that.  If 
the  same  practice  was  observed  more  gen- 
erally, justice  would  be  promoted  thereby. 

We  have  examined  every  error  assigned 
but  liave  treated  only  those  which  ai^r  to 
us  most  important  We  do  not  find  anj-  re- 
versible error  in  the  record,  and  the  judg* 
meut  and  order  are  affirmed. 

Affirmed. 

BBANTIiT,  a  J.,  concurs.  BANNER,  J, 
being  disqualified,  did  not  hear  the  argument 
and  takes  no  part  In  the  foregoing  dedsloo. 
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CmALLBZ  T.  O'MALLEJY. 
<Stiitreme  Goart  of  Montana.    Jan.  1913.) 

1.  JUBT    (f  110*>  — BaLBOIXOIf  — PUOaCPTOST 

Ohallenqes. 

Where  plalndfl  tued  two  of  her  peremp- 
tory challenges  and  waived  her  third  and  fourth, 
and  defendant  exerdsed  hit  fourth,  and  in  the 
place  thne  vacated  another  jnror  was  called, 
the  court's  denial  of  plaintilTa  peremptory  chal- 
lenge to  such  jimnr  was  proper  nnder  the  pro- 
cedure prescribed  for  the  selection  of  jurors  by 
Bev.  Codes.  S  6740. 

[Eld.  Note.— For  other  cases,  see  Jury,  Gent. 
I>ig.  H  602^13,  515-^;  Dec  IMg.  |  UO.*] 

2.  Apfsal  and  Ebsor  (I  104&*)— Habhless 
Ebbob— SsixcnoN  or  Jubt  in  dquitt. 

&mx  in  selection  of  a  jury  in  an  equity 
case  is  harmless,  since  the  jury's  verdict  and 
findings  are  merely  advisory. 

[Ed.  Note. — VoT  other  cases,  nee  Appeal  and 
Error,  Cent  Dig.  81  4124-4127;  Dec  Dig.  | 
1045.*] 

&,  DOWKB  (S  (Q*)— BlOHT  or  DiTOBCBD  WO- 
MAN—"WlDO  W." 

Under  Rev.  Codes,  1  3042,  providing  that  a 
Judgment  of  divorce  shall  restore  the  parties  to 
the  state  of  unmarried  persons,  a  divorced  wo- 
man cannot  become  the  widow  <^  her  former 
hasbandt  and  can  have  no  dower  interest  in 
bis  estate,  under  Rev.  Codes,  {  3708,  providing 
that  a  "widow"  shall  be  endowed,  etc. 

[Ed.  Note.— For  other  cases,  see  Dower,  CenL 
Dig.  iS  102-107;  Dec  Dig.  j  52.*] 

4.  WoBDs  AMD  Phbases— "Widow." 

The  word  "widow"  means  a  woman  who 
has  lost  her  husband  by  death,  and  haa  no  ap* 
plicatiwi  to  a  divorced  woman. 

[Ed.  Note.— For  other  definitions,  see  Words 
and^brases,  toL  8^  pp.  7467-7459.] 

5.  Appeal  and  Ebbob  (|  10(KS*)— Findings— 
CoNrLicTiNa  Evidence. 

In  an  actlcm  for  dower,  a  Jury  finding  on 
conflicting  evidence  and  adopted  by  the  court 
will  not  be  disturbed  on  app»L 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  S860-8876,  SMS^^BOO; 
Dec  IMg.  S  1005.'] 

6.  Mabbiaoe  (8  22*)  —  Ooukon-Law  Mak- 
biaoe— "Mutual  and  Public  Assuuption 
OP  THE  Mabital  Relation." 

A  "mutual  and  public  assumption  of  the 
marital  relation,"  within  Rev.  Codes,  {  3607, 
defining  common-law  marriage,  means  a  course 
of  conduct  on  the  part  of  both  man  and  wife 
toward  each  other  and  toward  the  world  so  that 
people  generally  will  take  them  to  be  married, 
and  cohabitation  is  indispensable  theretc 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  |  16;  Dec  Dig.  8  22.* 

For  other  definitl<»is,  aee  Words  and  Phrase*, 
ToL  5,  p.  4647.] 

7.  Habbiaoe  (S  22*)  —  GomoN'LAW  Uab- 
■lAQE— "Cohabitation." 

"Cohabitation,"  as  applied  to  cmnmon-law 
marriage,  means  to  live  or  dwell  together,  to 
liave  fne  same  habitation,  so  that  where  me 
Uvea  and  dwells  there  does  the  other  live  and 
dwell  also. 

[EM.  Note^BVff  other  cases,  see  Harriage, 
Cent  Dig.  I  1»;  Dec  Dig.  |S.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1243-1246.] 

8.  Mabbiaoe  (|  22*)  —  Ooukon-Law  Mab- 
biaoe—Cohabitation. 

The  fact  that  subsequent  to  being  divorced 
from  each  other  husband  and  wife,  while  main- 


taining separate  ahiding  places,  and  not  living 
together,  frequently  stayed  overnight  at  the 
wtHuan's  house,  occupying  the  same  bed,  and 
stayed  one  night  at  the  man's  house  during  a 
period  of  two  years,  after  which  she  moved 
away  and  they  never  visited,  that  he  bought 
supplies  for  her  and  gave  her  money,  and  spoke 
of  her  as  his  wife  to  certain  persons,  did  not 
show  that  ci^bitation  necessary  to  constitute 
a  mutual  and  public  assumption  of  the  marital 
relation  vrithin  Rev.  Codes.  |  3607,  defining 
common-law  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  $  10  ;  Dec  Dig.  {  22.*] 

Appeal  from  District  Court,  Park  County ; 
Frank  Henry.  Judge. 

Action  by  Mary  O'Malley  against  John. 
O'Malley.  From  a  Judgment  for  d^endant, 
plalntUE  appeals.  Affirmed. 

Frank  Arnold,  of  LlTlngstOTi,  for  appei- 
lant  Miller  &  O'Connor,  of  LlvlngBton,  for 
respmdeut, 

SANNER,  J.  In  this  action  tlie  appellant 
seeks  to  have  hers^  dedared  tbe  owner  of  a 
one-third  part  of  certain  real  estate  as  dower. 

Tbe  comi^lnt  is  In  two  causes  of  action. 
In  the  first  she  pleads  that  she  and  <me 
Mldiael  O'Malley  were  married  In  April, 
1903,  and  remained  husband  and  wife  until 
November  26, 1901,  when  they  were  divorced; 
that  during  the  coverture  Michael  O'Malley 
was  seised  of  certain  lots  In  tbe  city  of  Liv- 
ingston which  he  conveyed  on  April  1,  1006, 
to  the  respondent,  she  not  Joining  in  the 
conveyance;  and  that  Michael  O'Malley  died 
In  January,  1011.  In  the  second  cause  of 
action  it  is  alleged  that  she  and  Michael 
O'Malley  on  February  21,  1005,  "entered  in- 
to a  legal  contract  of  marriage  each  with  the 
other,  and  did  on  said  date  and  at  said  time 
actually  Intermarry  pursuant  to  the  terms  of 
said  contract  and  consent  to  become  husband 
and  wife;  that  said  contract  and  marriage 
so  entered  Into  between  said  plaintiff  and 
Michael  O'Malley  was  thereafter  followed  by 
a  solemnization  and  by  a  mutual  and  public 
assumption  of  the  marital  relation,  and  said 
plaintiff  and  Midiael  O'Malley  thereafter  and 
np  to  and  until  the  death  of  said  Michael 
O'Malley  cohabited  and  lived  together  as  hus- 
band and  wife;"  that  during  the  period  of 
this  marriage  Michael  O'Malley  was  seised 
of  the  lots  referred  to  In  the  first  cause  of 
action,  which  were  conveyed  on  April  1, 1905, 
by  him  to  respondent  without  her  Joinder  or 
consent  The  answer  admits  the  first  mar- 
riage, tbe  ownership  of  the  lots  by  Mlcha^ 
O'Malley  np  to  April  1,  1905,  the  conveyance 
to  the  respondent,  and  the  death  of  Michael 
O'Malley,  d^ies  all  the  other  substantial  al- 
legations of  the  complaint,  and,  by  way  of 
affirmative  defense,  pleads  the  decree  of  di- 
vorce entered  on  November  26,  1904.  The 
case  was  tried  to  the  court  sitting  with  a 
Jury,  which  returned  a  general  verdict  and 
special  findings  In  fRvor  of  respondent^  and 
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Judgment  was  entered  accordingly.  The  ap- 
pellant moved  for  a  new  trial,  whl<^  was 
denied,  and  from  the  order  denying  her  mo- 
tion for  a  new  trial  she  prosecutes  this  ap- 
peal. Twelve  allteged  errors  are  specified, 
but,  as  wUl  be  seen  in  the  sequel,  only  three 
questions  are  presented. 

[1]  1.  After  the  appellant  had  used  two  of 
her  peremptory  challenges,  she  waived  her 
third  and  fourtli.  Respondent  then  exer- 
cised his  fourth,  and  In  the  place  thus  va- 
cated the  Juror  Ebert  was  called.  Thereupon 
appellant  soughC  and  was  denied  a  peremp- 
tory challenge  as  to  Kliert  and  assigns  this 
denial  as  error.  There  is  nothing  In  this  as- 
signment.  So  far  as  the  record  discloses, 
the  proceeding  was  in  substantial  conformi- 
ty with  section  6740  of  the  Revised  Codes, 
and  the  question  presented  is  essentially  set- 
tled by  the  decision  of  this  court  in  State  v. 
Peel,  23  Mont.  358,  Oy  Pac.  169,  75  Am.  St. 
Rep.  529. 

[2]  Moreover,  this  was  an  equity  case. 
The  appellant  was  not,  as  a  matter  of  right, 
entitled  to  liave  it  tried  by  a  Jury,  and  Otk 
verdict  and  findings  were  advisory  merely, 
subject  to  be  disregarded  by  the  court  Un- 
der these  circumstances,  Lt  would  he  of  no 
vital  consequence  if  error  were  caiiimltted  in 
its  selection.  Ferris  et  aL  t.  McXally  et  al., 
45  Mont.  32.  121  Pac  889. 

[3]  2.  By  the  first  cause  of  action,  tbe  es- 
sential auctions  of  which  are  nudisputed, 
the  question  Is  roised  whether  a  decree  of 
dlToroe,  absolute  on  its  face  and  duly  en- 
tered by  a  court  of  competent  Jurisdiction, 
bars  the  subsequent  assertion  of  dower.  Up- 
on first  iiupression  the  mere  statemoBt  would 
seem  to  carry  its  own  answer;  but  such  has 
not  always  been  the  case.  r«rd  Coke  tells 
us:  I'lt  is  necessary  that  tbe  marriage  do 
continue,  for,  if  that  be  dlssolTed,  the  dower 
ceases.  'Ubi  nullum  matrimonlum,  Ibl  nulla 
dos.*  But  this  is  to  be  understood  when 
the  husband  and  wife  are  divorced  a  vin- 
culo matrimonii,  as  In  case  of  precontract, 
consangulni^,  afllnlty,  etc.,  and  not  a  mensa 
et  thoro  only,  as  for  adultery."  Coke,  Litt 
§  32a.  In  an  interesting  discussion  in  Scrlb- 
ner  on  Dower,  c  19,  where  the  early  Ameri- 
can authorities  are  collated,  we  leani  that 
these  words  are  to  be  taken  to  mean  that  In 
cases  where  under  the  modern  procedure 
there  would  be  an  annulment  of  the  mar- 
riage there  would  be  no  dower,  but  that, 
where  under  the  modem  procedure  a  divorce 
would  result,  the  contrary  is  the  rule  Indi- 
cated by  Coke.  Walt  v.  Walt,  4  N.  Y.  95. 
Whether  or  not  the  modem  rule  arose  upon 
a  misconception  of  the  effect  of  Coke's  dic- 
tum, no  doubt  exists  as  to  what  that  rule 
is,  and  that  by  the  great  weight  of  authori- 
ty It  Is  to  the  effect  that  a  divorce  absolute 
in  the  modem  sense  is  a  bar  to  the  suDse- 
quent  assertion  of  dower.  Day  v.  West,  2 
Edw.  Ch.  (N.  X.)  692;  WhltseU  t.  MUls,  0  Ind. 


229,  231;  Barrett  v.  Falling,  111  U.  S.  523, 
4  Sup.  Ot  598,  28  L.  Ed.  505 ;  Wood  v.  Wood, 
59  Ark.  441,  27  S.  W.  641,  28  L.  II.  A.  157, 
43  Am.  St  Rep.  42;  Bishop  on  Marriage  & 
Divorce,  88  700,  708 ;  14  Cyc.  934 ;  10  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  200. 

[4]  Indeed,  we  think  the  matter  Is  set- 
tled by  the  language  of  our  statutes,  with- 
out any  authorities.  Section  3708,  Revised 
Codes,  reads:  "A  widow  shall  be  endowed." 
etc.  The  word  "widow"  Is  as  old  as  the 
language  itself.  Colloquially  as  well  as 
among  the  learned,  in  courts  as  well  as  out 
of  them,  it  has  always  meant  "a  woman  who 
has  lost  her  hust>and  by  death,"  and  never, 
outside  of  slang  and  then  only  with  a  semi- 
contemptuous  prefix,  has  It  had  any  appli- 
cation to  divorced  persons.  Section  3G42 
provides:  "The  effect  of  a  Judgment  of  di- 
vorce Is  to  restore  the  parties  to  tiie  state  of 
unmarried  persons."  If  this  meaus  anything 
at  all,  it  means  just  what  it  says,  and  its 
consequence  is  that  she  who  was  a  wife  ceas- 
es, upon  the  rendition  of  a  decree  of  divorce, 
to  have  any  husband.  If,  then,  only  a  wid- 
ow Is  endowed  under  the  statute,  and  if,  to 
be  a  widow,  a  woman  must  lose  a  husband 
by  death,  and  If  a  divorced  woman  has  no 
husband  to  lose.  It  la  quite  obvious  from  the 
statutes  alone  that  she  can  assert  no  dower 
after  a  divorce.  We  see  nothing  in  Dabl- 
man  v.  Dahlman,  28  Mont  373,  72  Pac.  748. 
or  in  section  3623  of  the  Revised  Codetj,  cit- 
ed by  appellant,  that  militates  with  this 
view,  and  the  fact,  if  it  he  a  fact,  that  the 
innocent  wife,  driven  to  court  by  the  sins 
.of  her  husband,  is  thus  placed  at  a  disad- 
vantage, la  a  consideration  to  be  addressed 
to  a  co-ordinate  d^rtment  of  this  state 
govemment. 

[C,  I]  S.  In  her  second  cause  ot  action  the 
appellant  alleges  that  the  conveyance  to  the 
respondent  was  made  while  she  was  In  fact 
the  wlCe  of  Michael  O'Malley  by  virtue  ot  a 
second  marriage  duly  solemnised,  or.  It  not 
solemnized,  then  by  what  Is  generally  term- 
ed a  '"common-law  marriage,"  or,  as  our 
statute  puts  it,  "a  mutual  and  public  as- 
sumption of  the  marital  relation."  Section 
3607,  Rev.  Codes,  the  solemnization  ot  tbe 
second  marriage  is  supposed  to  have  occur- 
red on  the  occasion  of  the  visit  by  Father 
Blaere  to  the  bedside  of  Michael  O'Malley 
when  Michael  O'Malley  was  sick,  and 
thought  likely  to  die.  The  appellant  testi- 
fied to  a  solemnization  by  Father  Blaere; 
but  Father  Blaere,  when  called  as  a  witness 
In  her  behalf,  testified  distinctly  and  clear- 
ly that  there  was  no  license  and  no  solemni- 
zation. What  he  did  do,  he  says,  was  to 
prepare  the  sick  man  for  death  In  accord- 
ance with  the  rites  of  his  church,  and  in  the 
course  of  it  he  merely  blessed  the  former 
marriage  which  had  not  been  sanctioned  hy 
the  church.  He  considered  them  alrea^ 
married,  because  his  church  did  not  recog- 


Digitized  by 


Arls)  LOGIA  SUPKEMA.  ETC.,  v.  DB  A6UIRR&  .  503 


ulze  the  divorce  as  a  severance  of  the  tie. 
This  court  will  Dot  uudertake  to  decide  be- 
tween these  witnesses,  but  upon  settled  prtn- 
elplea  will  uphold  the  finding  of  the  Jury 
as  adopted  by  the  trial  court  that  there  was 
no  solemnization.  Boyd  t.  Hufflne^  44  Mout. 
310,  120  Pac.  228. 

The  only  evidence  of  mutual  consent  of 
the  parties  to  the  alleged  second  marriage 
is  contained  in  appellant's  narrative  of  the 
proceedings  before  Father  Blaere  and  nec- 
essarily Involved  in  his  denial.  But  assum- 
ing that  there  was  a  mniaal  consent,  did 
the  appellant  make  out  a  prima  fade  case 
of  "mutual  and  public  assumption  of  the 
marital  relation"?  We  think  not  Counsel 
have  been  unable  to  turnish  tliia  court  with 
any  authorities  specifically  construing  this 
phrase,  perhaps  because  the  words  are  their 
own  Interpreter.  To  us  it  means  a  course 
of  conduct  on  the  part  of  both  man  and  wife 
towards  each  other  and  toward  the  world 
as  tliat  people  generally  would  take  them 
to  be  married. 

[7]  Indispensable  to  this  Is  cohabitation; 
and  we  say  with  the  Supreme  Court  of 
California  that  "by  cohabitation  Is  not 
meant  simply  the  gratification  of  the  sexual 
passions,  but  to  live  or  dwell  together,  to 
tiave  the  same  habitation,  so  that  where  one 
lires  and  dwells  there  does  the  other  live 
and  dw6U  also."  KUburn  t.  Ellbum,  89 
Gat  00.  26  Pac.  637,  23  Am.  St  Rep.  447; 
Yardley's  Efitate,  75  Pa.  207;  Sharon  r. 
Shanm,  70  GaL  670^  22  Pac.  26, 131;  Hinck- 
ley T.  Ayrea,  lOS  OaL  S07,  38  Pac  735. 

[I]  Turning  now  to  the  evidence  on  be- 
half of  appellant  only,  we  find  that  after 
the  alleged  second  marriage  Michael  O'Mal- 
ley  and  the  appellant  never  lived  together 
but  maintained  Borate  abiding  places;  that 
be  Tiatted  her  In  her  own  house  with  more 
or  leas  fluency,  sometimes  staying  over- 
night, and  when  be  did  so  the  parties  oc- 
cupied the  same  bed;  that  this  continued 
for  a  period  of  over  two  years,  after  which 
she  moved  away,  and  the  parties  never  even 
visited;  that  only  once  did  she  ever  sleep 
with  him  in  his  own  house;  that  he  bought 
her  supplies  and  gave  her  money;  that  he 
told  two  persons  that  she  was  his  wife,  and 
to  others  he  referred  to  ber  as  his  wifa 
It  Is  unnecessary  to  go  Into  the  matter  at 
greater  length.  Suffice  it  to  say  the  evidence 
is  far  short  of  establishing  that  consistent 
and  public  coarse  of  conduct  towards  each 
other  as  husband  and  wife,  that  "treatment 
of  each  other  in  the  usual  way  with  mar- 
ried people,"  that  cohabitation  which  we 
hold  to  be  necessary  to  constitute  a  mutual 
and  public  assumption  of  the  marital  rela- 
tion.   Hinckley  v.  Ayres,  supra. 

In  this  view  of  the  case,  the  other  errors 
assigned  are  of  no  consequence.  The  ver- 
dict aud  findings  of  the  jury  as  adopted  by 


the  court  are  justified  by  the  evlden(!e;  and 
the  motion  for  a  new  trial  was  properly  de- 
nied. The  order  Is  accordingly  affirmed. 
Affirmed. 

BRANTLY,  a  J,,  and  HOLLOWAT,  J., 
concur. 


L06IA  SUPREMA  DB  LA  AI/IANZA  HTS- 
PANO-AMERIOANA  T.  DE 
AGUIRRE. 

(Snpreme  Court  of  Arizona.    Jan.  22,  1913.) 

L  Instjbance  (§  290* >— Avoidance  of  Policy 

FOB  Misrepresentation— Age. 

An  applicant  for  Insurance,  who  misrepre- 
Bents  his  true  age,  imposes  upon  the  company 
in  such  a  material  matter  as  to  invalidate  the 
policy  and  relieve  it  from  liability  thereon. 

[Ed.  Note.— For  other  cases,  aett  Insurance, 
Cent.  Dig.  8  671;  Dec.  Dig.  S  290*] 

2.  Evidence  (S  252*) — Action  —  Aduissibil- 
itt  of  bviuence  —  decubatobf  slatb- 
hents  as  to  aoe. 

Insured,  in  his  flnt  application  dated  ApHl. 
1907.  stated  that  he  was  bom  August  2,  1SU3. 
and  that  his  age  was  44,  and  in  his  second  ap- 
plication, made  July,  1910,  he  gave  the  same 
date  of  birth  and  stated  that  his  age  was  47. 
The  insurer,  defending  an  action  on  the  policy 
on  the  ground  of  a  misrepresentation  of  age, 
offered  affidavits  made  by  the  insured  when  reg- 
istering as  a  voter,  in  one  of  which,  made 
October,  1900,  be  stated  that  he  was  48,  in  an- 
other, made  June,  1006,  that  he  was  48,  and 
in  a  third,  dated  June,  1908,  that  he  was  50. 
Held  thot,  as  such  declarations  were  no  part 
of  the  res  gestffi,  explained  no  fact  iu  the  ap- 
pllration  for  insurance,  and  were  made  in  a 
transaction  where  the  exact  age  of  the  insured 
waa  not  material  to  the  matter  then  befure  his 
mind,  the  affidavits  were  inadmissible. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gS  980-093 ;  Dec.  Dig.  8  252.*1 

8.  APPEAL  AND  EbROB  (I  1047*)— HaBUJ.EBB 

Ebbob— Stbikiho  out  Evidence. 

It  is  immaterial  that  an  unler  striking  out 
Incompetent  evidence  was  mode  during  the  trial, 
after  its  admission  without  objection,  since  the 
appeUant  could  suffer  no  injury  from  the  ex- 
dnsion  of  Incompetent  evidence  at  any  stage 
of  the  triaL 

[I'M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8|  4132,  4i33,  414e-4ia>; 
Dec.  Dig.  I  1047.  •] 

4.  Appeal  and  Ebbob  (S  970*)— Tbial  (8 
59*)— DiacRETiON  op  Loweb  Ooubt— Exclu- 
sion OP  Incohpitbht  Evidence. 

The  order  In  which  evidence  is  offered,  re- 
ceived, or  excluded  is  in  the  discretion  of  the 
trial  court,  and  its  order  striking  out  incompe- 
tent evidence  after  its  admission  was  not  such 
an  abuse  of  discretion  as  to  coll  for  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  Si  3849-^1;  Dec.  Dig.  8 
970;*  Trial.  Cent.  Dig.  SS  138-140,  142.  143, 
145;  Dec.  Dig.  {  59.*1 

Appeal  from  District  Court,  Pima  County ; 
John  H.  CamplKll.  Judge. 

Action  by  Margarita  de  Agulrre  against 
liOgla  Suprema  de  Ia  Allauza  Hlspano- 
Amerlcana.  Judgment  for  plaintiff,  aud  de- 
Andant  appeals.  Affirmed. 
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The  appellee,  as  plaintiff,  commenced  this 
action  to  recover  from  the  defendant,  this 
appellant,  a  Judgment  In  the  sum  of  fl,200 
upon  an  Insurance  policy  or  benefit  certifi- 
cate issued  by  ai^Uant  to  Feliberto  Agulrre, 
a  member  of  defendant  society,  In  which  ap- 
pellee, as  the  wife  of  such  member,  was 
named  as  the  beneficiary.  The  complaint  al- 
leges the  death  of  the  insured  member  on  I>e- 
cember  17,  1010;  that  at  the  time  of  his 
death  he  was  In  good  standing  In  the  socie- 
ty ;  and  that  on  the  20th  of  December,  1910, 
due  notice  and  proof  of  death  was  given  and 
furnished  appellant  The  defense  is  made 
that  the  Insured,  when  he  was  admitted  to 
membership,  ftilaely  and  fraudulently  mis- 
represented bis  age  both  in  his  application  to 
the  society  and  In  his  answers  to  the  medi- 
cal examiner  of  defendant;  that  the  laws  of 
the  society  exclude  from  ben^ta,  such  as 
provided  In  this  certificate,  all  persons  ovor 
a  certain  age ;  that  the  statements  made  in 
such  application  and  examination  are  war- 
ranties, and  they  are  made  a  part  of  the  con- 
tract of  inanrance;  that,  at  the  date  the  de- 
ceased first  made  his  application  for  insur- 
ance and  was  examined  therefor,  the  lawa  of 
tbB  society  excluded  persons  from  beueflts 
who  were  over  the  age  of  Tears^  and  In 
said  application  and  examination  Insured 
fUs^  and  fraadulNitly  TeoTeaeateA  bis 
as  then  44  years;  that  In  fact  and  in  tmtb 
Insured  was  then  47  years  of  aga  tt  is  fur- 
ther shown  that  the  by-laws  oC  defendant 
were  amended  in  January,  1910,  by  whldi 
larger  benefits  were  glvrai  members  in  good 
standing  in  consideration  of  the  payment  of 
dues  on  another  basis  and  upon  the  surren- 
der of  their  certificate,  limiting  the  member's 
age  to  50  years.  On  July  6, 1010,  the  insured 
surrendered  his  original  certificate,  per- 
formed the  other  conditions  required  by  the 
said  amendment,  and  received  In  lieu  there- 
of the  certificate  or  policy  sued  upon.  This 
policy  states  the  age  of  the  insured  as  47 
years,  and  it  was  accepted  by  him,  subject 
to  the  conditions  mentioned  therein.  The 
policy  recites  that  It  Is  Issued  "In  considera- 
tion of  the  statements  made  in  his  applica- 
tion to  this  lodge  and  to  the  medical  exami- 
ner. •  •  *  All  of  which  is  considered  a 
part  of  this  contract."  Defendant  alleges 
that  its  first  linowledge  of  the  false  and 
fraudulent  representations,  made  by  the  In- 
Bured  as  to  his  age,  was  obtained  since  bis 
death. 

The  insured  In  his  first  application  states 
that  he  was  born  August  2,  1863,  and  "my 
age  la  44  years,"  dated  April  28,  1007 ;  and  in 
his  second  application,  made  July  3,  1910,  be 
states,  "My  actual  age  is  47  years,  the  day 
of  my  birth  being  the  second  day  of  August, 
1863."  These  are  the  statements  made  upon 
which  the  contract  In  suit  was  founded  and 
the  policy  Issued. 

In  support  of  the  defense  interposed,  the 
a^llant  offered  aflSdavlts  made  by  the  In- 


sured for  the  purpose  Of  registration  as  a 
voter  of  Pima  county;  one  of  which  was 
made  October  2,  1900,  In  which  the  registra- 
tion officer  certifies  that  affiant  stated,  among 
other  things,  "that  I  am  42  years  of  age"; 
another  of  which,  made  June  20,  1006,  in 
which  it  is  certified  be  stated  "that  I  am  48 
years  of  age";  and  In  the  third,  dated  June 
20,  1908,  It  Is  certified  he  stated  "that  I  am 
50  years  of  age."  And  appellant  offered  no 
other  proof  upon  that  fact  At  the  time  of 
the  offer,  no  objection  was  interposed  by  the 
plaintiff,  and  the  testimony  was  received. 
Oth«f  proceedings  were  had,  and  the  evidence- 
tdosed.  Thereafter  the  case  was  opened  for 
further  evidence,  and  plaintiff  moved  to 
strike  the  three  affidavits  as  Irrelevant,  in- 
competent, and  Immaterial,  which  motion  was 
granted  and  the  Jury  was  directed  to  return 
a  verdict  for  the  plaintiff.  To  all  of  which 
the  appellant  objected  and  dniy  excepted.  A 
Judgment  fallowed.  From  which  Judgmoit 
and  order  overmllng  a  motion  for  a  new 
trial,  defendant  aKteals. 

Chas.  Woolf,  of  Tempo,  for  appellant  Tom 
K.  Rlchey,  of  Tucson,  for  aro^ee. 


CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  age  of  an  applicant  for  in- 
surance upon  bis  life  Is  regarded  by  all  In- 
surance companies  as  very  Important,  both 
as  affecting  the  risk  assumed  and  In  fixing 
the  premium  to  be  charged. 

[1]  When  an  applicant  for  insurance  mla* 
represents  his  true  age,  he  has  imposed  upon 
the  company  in  such  a  material  matter  as  to 
invalidate  the  contract  of  Insurance,  and 
thereby  relieves  the  company  from  liability 
thereunder.  The  Issue  raised  In  this  case 
Is  the  true  age  of  the  Insured,  and  the  ques- 
tion for  solution  Is  whether  the  affidavits 
offered  by  the  defendant  are  competent  testi- 
mony tending  to  establish  his  true  age  as 
different  from  his  age  as  represented  hj  him 
In  his  application  for  insurance. 

At  the  most,  the  statements  of  hia  age, 
made  by  blm  to  the  registration  officer,  con- 
tained In  the  affidavits  could  be  no  more  than 
declarations  or  admissions  made  by  the  in- 
sured concerning  his  age,  which  are  Incon- 
sistent with  the  statements  made  In  his  ap- 
plication for  insurance  concerning  the  same 
fact  The  statements  made  In  the  three  af- 
fidavits and  In  his  application  for  insurance 
and  to  the  medical  examiner  are  nothing 
more  than  Inconsistent  statements  of  the 
declarant  made  by  him  at  different  times. 
If  he  were  under  examination  as  a  witness, 
and  his  actual  or  true  age  was  in  issue,  and 
he  should  testify  that  he  was  bom  August 
2,  1863,  he  could  be  asked  concerning  his 
statements  made  in  his  registration  affidavits 
for  the  purpose  of  showing  his  credlbill^  as 
a  witness,  and  the  Jury  could  consider  such 
inconsistent  statements  In  arriving  at  his 
true  agSk  This  contingency  does  not  arise 


Digitized  by 


Ariz.) 


LOOIA  SUPBEHA. 


ETC.,  T.  DB  AOUIRRB 


505 


In  tbls  case.  The  Insured  Is  not  a  party  to 
the  salt  nor  Interested  tberein.  He  la  not  a 
wltnesB  in  the  action.  To  discredit  a  ma- 
terial condition  in  a  contract  is  a  very  dif- 
ferent thing  from  discrediting  a  witness'  tes- 
timony before  a  Jury.  It  Is  difficult  to  under- 
stand bow  a  general  statemrat  that  one  la 
42  years  of  age,  made  on  a  certain  date,  conld 
tend  to  prove  the  true  age  of  the  person  as 
against  his  definite  statement  that  he  was 
born  August  2,  1863,  and  was  44  years  of 
age,  made  at  another  date,  when  the  two 
statements  were  made  in  transactions  in 
which  the  true  age  In  one  was  material  and 
In  the  other  immaterial  In  the  first  case, 
without  a  further  statnnent  of  facts,  the 
declarant  states  his  conclusion  tha(  he  is  42 
years  of  age;  In  the  later  statement  be  says 
he  was  bom  August  2,  1863,  and  Is  44  years 
of  age.  If  he  should  have  stated  the  datb 
of  his  birth,  It  was  a  simple  matter  to  reach 
the  conclusion  he  reached  In  his  application. 
The  two  statements  are  not  of  equal  proba- 
tive  force;  one  is  a  mere  conclusion  of  the 
declarant,  while  the  other  states  a  fact  from 
which  a  conclusion  can  be  reached.  The 
Issue  on  trial  was  the  true  age  of  the  In- 
sured on  April  28,  1907.  If  we  take  the 
Btatouent  made  In  the  affidavit  for  the  pur- 
pose of  registration  of  date  of  June  20,  1906, 
as  nearest  in  point  of  time  to  the  date  of  the 
application,  we  find  the  statement  to  be  "that 
my  age  is  48  years."  In  April  following  we 
find  tlie  insured  stating,  when  applying  for 
m^berahip  tn  and  contract  with  defendant 
for  Inanrance,  "I  was  bom  *  the  2d 

of  August,  1868.  Hy  age  la  44  years."  In 
the  latter  statonent  his  true  age  was  materi- 
al; in  the  former  the  true  age  Is  not  mateil- 
al  nor  waa  the  correct  statement  of  tlie  age 
of  the  applicant  an  essential  condition  ht 
his  right  to  be  r^ilstered. 

[2]  The  courts  are  not  altogether  uniform 
on  the  question  of  the  admissibility  of  the 
dedarationa  and  admissions  of  the  insured, 
made  by  him  before  or  after  his  application 
for  bis  Insurance,  relating  to  hla  health  or 
his  age.  The  we^ht  of  authority  appears  to 
establlith  the  general  mle  that  such  declara- 
tions or  admlaslona  of  the  insured,  subject 
to  the  general  mles  relating  to  evidence  of 
dedarationa  or  admissions  as  a  part  of  the 
res  gestae,  are  inadmissible  to  show  the  falsi- 
ty of  his  statements  ta  his  application  and 
answers  In  his  medical  enmlnatlon.  Case- 
note  11  I*  R.  A.  (N.  S.)  82,  to  Taylor  t. 
Grand  Lodge  A.  O.  XS.  W. 

In  a  case  decided  as  late  as  Octobn,  1008, 
the  Wisconsin  Supreme  Court  in  Johnson 
r.  Fraternal  Reserve  Association,  186  Wis. 
628,  117  N.  W.  1019,  passing  upon  this  ques- 
tion, aaya:  *The  beneficiary  In  a  policy  of 
Inanrance,  whether  Issned  by  a  fraternal 
society  or  otherwise,  has  such  a  vested  in- 
terest therdn  that,  npon  Its  maturing  with- 
out such  Interest  having  been  divested  and 
an  action  being  brought  by  such  beneficiary 


to  enforce  the  policy'  alleged  misrepresenta- 
tions made  by  the  assured  in  taking  It  out 
cannot  be  supported  by  evidence  of  his  dec- 
larations, unless  they  were  made  so  near  thfr 
time  of  the  application  and  so  closely  relat< 
ed  thereto  as  to  so  characterize  some  act  or 
fact  respecting  his  then  condition  as  to  t>e  & 
part  of  the  res  gestse;  that  otherwise  sndb 
evidence  is  not  admissible,  in  the  'absenco 
of  independent  proof  of  the  falsity  of  the  ap- 
plication In  respect  to  matters  referred  to  in 
the  declaratitms,  and  thai  only  to  prove 
knowledge  of  su^  falsity  on  the  part  of  the- 
assured."  In  Supreme  Lodge  K.  of  H.  v. 
Wollechlager,  22  Gola  218,  44  Pac.  S88,  the 
court,  oa  the  iasne  of  age  of  the  insured., 
holds  that  declaratioas  made  by  him  in  ap* 
plicatl(m8  for  membmhlp  in  the  Grand 
Army  of  the  Republic^  also  for  membership 
In  other  orders,  and  t<a  penalons  and  in- 
crease of  pensions,  are  not  admissible  to  con- 
tradict statements  made  In  the'  appUcatitm 
for  the  Insurance  policy  In  suit  In  Tore  t. 
Booth.  110  CaL  238,  42  Fa&  808,  02  Am.  St 
Rep.  81,  the  question  is  the  admlasiblUty  of 
statementa  ot  the  age  of  the  Insured  made- 
in  applicatlona  to  other  companiea  for  in- 
surance, and  the  statement  at  his  age,  ap- 
pearing on  the  great  register  of  the  coun^ 
In  which  he  voted,  offered  to  establldi  th» 
age  of  the  insured  as  different  from  that 
stated  in  the  application  for  the  policy  in 
suit.  The  court  held  such  statements  Inad- 
missible as  tending  to  prove  no  fact  at  issue. 
To  the  aame  effect  are:  Q.  L.  Ins.  Co.  v. 
Brown,  67  Miss.  308,  34  Am.  Rep.  446;  Rawl» 
V.  Am.  Mut.  L.  Ins.  Co.,  27  N.  T.  282,  84  Am. 
Dec.  280 ;  Uhlon  Cent  L.  Ins.  Co.  v.  Uheever^ 
36  Ohio  St  201,  38  Am.  Rep.  673;  Dial  v. 
Valley  Mut  L.  Ass'n,  29  S.  C.  660,  8  S.  E. 
27;  Valley  Mut  L.  Ins.  Co.  v.  TeewaU,  7» 
Va.  421 ;  Wilson  v.  Life  Ass'n  of  Am.,  Fed. 
Gas.  No.  17,818;  DiUerber  v.  Home  Life 
Ins.  Co.,  69  N.  Y.  266,  25  Am.  Rep.  182;  Mo- 
bile I*  Ins.  Co.  V.  Morris,  3  Lea  (Tenn.)  101, 
31  Am.  Rep.  631.  A  great  many  additional 
cases  may  be  dted  to  the  same  effect 

We  think  the  weight  of  reason,  as  well  aa 
the  weight  of  authority,  clearly  supports  the 
mle  rejecting  sudi  declarations  where  they 
are  no  part  of  the  res  gestee,  explain  no  fact 
In  the  application  for  insurance,  and  are 
made  In  a  transaction  where  the  exact  age 
of  the  Insured  is  not  material  to  the  matter 
then  before  the  mind  of  the  declarant  The 
ruling  of  the  court  In  excluding  the  affida- 
vits for  the  purpose  of  r^lstration  waa  with* 
out  error. 

[9]  It  follows  that  it  was  immaterial  that 
such  order  was  made  at  a  late  stage  of  the- 
trial.  The  appellant  could  suffer  no  Injury 
from  the  exclusion  of  Incompetent  testlmtmy 
at  any  stage  of  the  trial.  At  most,  the  ap- 
pellant conld  only  comjilaln  that  the  l<^cal 
time  to  exclude  tho  testlBKmy  was  at  tba 
time  It  was  offered. 
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[<]  The  order  In  which  a  trial  Is  conduct- 
■ed,  evidence  Is  offered,  received,  or  excluded. 
Is  In  the  sound  legal  discretion  of  the  trial 
court,  and  nothing  less  than  a  clear  abuse  of 
3ucb  discretion,  resulting  In  aiH>arent  Injury 
to  a  part7,  should  call  for  a  reversal  by  this 
court.  No  such  condition  Is  shown  by  tliis 
record. 

The  Judgment  and  order  of  the  trial  court 
are  affirmed. 

TRANKLIN,  a  J.,  and  ROSS.  ooncor. 


COLORADO  &  S.  RT.  CO.  t.  STATE  R 
COMMISSION  OF  COLORADO  et  al. 

<  Supreme  Court  of  Colorado.    Dec.  8,  1812. 
Rehearing  Denied  Jan.  6,  1913.) 

1.  Railboads  (S  227*)— Poweb  to  Contbol 
and  re01ii.ate. 

Railroad  CommiBsion  Act  (Laws  1010  ISlx. 
Sesa.1  p.  46)  S  2,  makee  it  the  duty  of  com- 
mon carriers  to  furnish  transportatioa,  es- 
tabUsh  through  rates,  and  provide  a  sufficient 
number  of  cars,  and  a  reasonable  time  schedule 
for  trains.    Section  25  requires  railroad  com- 

Sanies  to  transport  shipments  witb  the  utmost 
Uigence,  and  move  perishable  products  with- 
out annecesBary  delays.  Section  27  authorizes 
the  Railroad  Commission  to  require  railroad 
companies  to  furnish  such  facihties  for  the 
convenience  of  the  public  for  shipping  and 
handling  property  as  in  its  judgment  are  neces- 
sary and  within  the  reasonable  power  of  the 
company  to  furnish.  Section  12  authorizes  the 
CoDimission  to  enforce  the  provisions  of  that 
act  Beld,  that  where  a  railroad  company,  by 
abandoning  a  part  of  Its  line,  causes  delay  in 
shipments,  works  a  great  inconvenience  to  the 
public,  imiKises  additional  expense  in  obtaining 
periBtutble  articles  by  rail,  and  embarrasses  the 
operation  of  mines  located  along  such  abandon- 
ed portion,  the  Commission  has  power  to  di- 
rect traffic  to  be  resumed  over  such  abandoned 

gortion,  and  to  direct  what  freight  trains  shall 
e  operated  thereover. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  741;  Dec  Dig.  8  227.*] 

2.  Railroads  (J  6*)— Rboulatioit— Statuto- 
BT  Pbovibiokb. 

The  Railroad  Commission  Act  (Laws  1910 
[Ex.  SesB.1  p.  45),  being  essential^  remedial, 
should  be  liberally  construed  to  accomplisli  its 
object. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  7;  Dec.  Dig.  !  «.*] 

3.  Statdtes  (8  181*)— CoNSTBuonoN— Abcbb- 
TAiNiNO  Intent. 

That  possible  interpretation  should  be  giv- 
en to  a  statute  which  will  render  it  effective 
and  effect  the  legislative  intent,  if  such  Intent 
can  be  reasonably  ascertained. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §S  259,  263;  Dec.  Dig.  |  181.*] 

4.  Statutes  (8  211*)  —  ConbtbdcVion  —  Rb- 
bort  to  Title, 

The  title  of  an  act,  although  not  declara- 
tory of  the  law,  which  must  appear  in  the  act 
Itself,  may  be  resorted  to  for  the  purpose  of 
ascertaining  the  legislative  Intent 

[Bd.  Note.— For  other  cases,  see  Statutest 
Cent.  Dir.  I  288;  Dec.  Dig.  |  211.*] 


5.  Railboads  (S  227*)— Requiatioh— Statc- 

TOBT  PbOVISIONS. 

The  title  of  the  Railroad  Commission  Act 
(Laws  1910  [Ex.  Sess.}  p.  45),  recites  that  its 
objects,  among  others,  are  to  create  a  railroad 
commission,  prescribe  and  define  its  duties,  in- 
sure an  adequate  railway  service,  and  exercise 
general  supervision  over  the  conduct  and  op- 
erations of  common  carriers.  Section  2  re- 
quires common  carriers  to  furnish  transporta- 
tion upon  reasonable  request,  establish  through 
routes  and  just  and  reasonable  rates  applicable 
thereto,  and  provide  a  sufficient  number  of  cars 
and  a  reasonable  time  schedule  for  trains.  Sec- 
tion 8  provides  that  all  charges  for  any  serv- 
ice rendered  in  the  transportation  of  passen- 
gers or  property  shall  be  just  snd  reasonable. 
Section  o  makes  it  unlawful,  for  common  car- 
riers to  give  undue  or  unreasonable  preferences 
or  advantages  to  particular  persons  or  locali- 
ties. Section  12  authorizes  the  Railroad  Com- 
mission to>  execute  and  enforce  its  provisions. 
Held,  that  where  a  railroad,  by  abandoning  a 
portion  of  - its  line,  requires  travelers  between 
the  termini  such  abandoned  line,  and  points 
beyond  to  pay  additional  fares  and  suffer  loss 
of  time  by  traveling  to  their  destinations  over 
a  circuitous  route,  it  subjects  the  locality 
thereby  affected  to  an  imdue  disadvantage,  and 
the  Railroad  Commissiou  has  power  to  direct 
it  to  operate  passenger  trains  over  such  aban- 
doned portion,  although  the  act  nowhere  ex- 
pressly authorizes  the  Commissltni  to  direct 
the  running  of  passenger  trains. 

[Ed.  Note.— For  other  cases,  see  Railzoadi, 
Cent  Dig.  |  741;  Dec.  Dig.  |  227.*] 

6.  OmcBU  (I  6*)— Uodk  or  Filuho  Oincs 

— DXSIOnATION  BT  LBaiBLATDBB. 

Railroad  Commission  Act  (Laws  1907,  p. 
531),  provided  for  the  election  of  commission- 
ers at  the  general  election.  The  Railroad 
Commission  Act  (Laws  1910  [Ex.  Sess.]  p. 
45),  amending  and  re-enacting  tne  earlier  act, 
provided  for  the  appointment  of  the  commis- 
sioners by  the  Governor,  but  also  provided  that 
the  comiuissioners  then  in  office,  naming  them, 
should  be  the  commissioners  under  that  act 
for  the  terms  for  which  they  were  elected. 
Betd,  that  this  did  not  unla^ully  create  an 
office  and  designate  the  particular  persons  who 
should  fill  the  office,  but  merely  provided  that 
the  Governor,  although  empowered  to  appoint 
commissioners,  should  not  exercise  that  power 
as  to  the  commissioners  then  in  office  until 
their  terms  bad  expired. 

[Ed.  Note.— For  other  cases,  see  Officers. 
Cent  Dig.  8  7;   Dec.  Dig.  8  6.*] 

7.  CoNSTiTunoHAL  Law  (|  62*)— Gabbiebb— 
Reuulation— CoHMiBBioNXBS  —  8i;atutory 
Pbovibions. 

Railroad  Commission  Act  (Laws  1010 
[Ex.  Sess.]  p.  46)  8  2,  requires  common  car- 
riers to  furnish  cars  to  shippers,  and  fix  rea- 
sonable time  schedules  for  trains.  Section  5 
prohibits  carriers*  giving  undue  advantage  to 
particular  localities,  or  subjecting  them  to  undue 
disadvantage.  Section  12  creates  a  railroad 
commission  with  authori^  to  execute  and  en- 
force its  provisions.  Section  26  requires  rail- 
road companies  to  transport  shipments  with 
the  utmost  diligence.  Section  27  authorizes 
the  Commission  to  mske  such  orders  with  re- 
spect to  increased  facilities  as  in  their  judg- 
ment may  be  necessary  and  within  the  reason- 
able power  of  the  carrier  to  adopt  Held,  that 
this  act  does  not  delegate  legislative  power  to 
the  R^road  Commission  contrary  to  Const 
art  3,  and  article  6,  8  If  as  amended  by  Laws 
1910  (Ex.  Sess.)  p.  11,  but  that  it  imposes  on 
common  carriers  the  duty  of  furnishing  ade- 

anate  nllway  service,  and  merely  authorises 
lie  Oommisumi  to  administer  the  law  by  as- 
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certaining  as  a  fact  whether  ita  proTisIona 
are  violated;  and,  if  violated,  to  enforce  them. 

[Ed,"  Note. — For  other  cases,  see  Constitn- 
tlonal  Law,  Cent  D^C.  U  94-102;  Dec  Dig-  I 
02.*] 

S.  CoNBTITtmONAL  LAW    (J    e6«)— LEOISLA- 

TiVB  PowEBS— Delegation. 

While  the  General  ABsembly  cannot  dele- 
^te  the  power  to  make  a  law,  it  may  delegate 
the  power  to  determine  some  tact  or  state  of 
things  upon  which  the  law  as  prescribed  makes 
its  action  depend. 

[Ed.  .Note.— For  other  cases,  see  Couatitu- 
tional  I^w.  Cent  Dig.  H  115,  117-122;  Dec. 

Dig.  I  ee.*] 

9;  BaILBOADB  (I  9*)— RbOULATIOS  — UlfBEA- 
SONABU:  REQUI.ATIONS— BiTBDEN  OT  PBOOF. 

A  railroad  company,  attackini^  an  order  of 
the  State  Railroad  Commission  directing  it  to 
resume  traffic  over  an  abandoned  portion  of 
its  line  aa  unreasonable  because  compliance 
therewith  would  subject  the  company  to  a  sub- 
stantial loss,  baa  the  burden  of  establishing 
«uch  loss  as  a  fact. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S{  12-19;  Dec.  Dig.  %  9.*] 

la  Railboads  (S  9*)— Bboulation- Unbba* 

BONABLB  BBOULATIONS— B BOUZ.ATIOHB 

Causing  Loss. 

In  determining  whether  resumption  of  traf- 
fic over  an  abandoned  portion  of  a  railroad,  as 
directed  by  the  BaUroad  Commission,  would 
Buhiect  tbe  company  to  a  loss,  interest  on 
bonds  and  Investments,  which  could  not  be  ma- 
terially different  whether  the  road  was  operat- 
ed or  not,  should  not  be  taken  Into  account. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  12-19;  Dec  Dig.  1  9.*] 

IL  Railboads  (J  214*)- DUTT  TO  Opebatb. 

Railway  corporations  are  organized  for 
public  purposes,  and  have  been  granted  valu- 
able franchises  and  privileges,  and  primarily 
owe  duties  to  the  public  of  a  higher  nature 
than  that  of  earning  large  dividends  for  their 
shareholders. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  %\  711,  712;  Dec  Dig.  {  214.*] 

12.  Razlboads  (S  214*)— Opebation— Discbe- 
tioh  of  cohpant. 

In  the  absence  of  a  statute  limiting  its 
power,  a  railway?  company  is  vested  with  a 
wide  discretion  m  operating  its  line  of  road, 
but  this  discretion  is  not  absolute,  and  must  be 
exercised  with  dne  regard  to  the  public  wel- 
fare. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  711.  712;  Dec.  Dig.  %  214.*] 

18.  Raxiaoadb  (i  223*)— PowEB  to  Bequ- 

LATE  —  CONBTITUTZOHAI.  AND  ^ATUTOBT 
FbO  VISIONS. 

Neither  Const  art  15,  |  8,  authorizing  the 
General  Assembly  to  alter  charters  of  corpo- 
rations, but  only  in  such  manner  that  no  in- 
justice shall  be  done  the  incorporators,  nor 
Mills'  Ann.  St  i  602,  providing  that  railway 
corporations  shau  liave  power  U)  regulate  the 
time  and  manner  in  which  passengers  and  prop- 
erty shall  be  transported,  constituted  a  sur- 
render by  the  state  of  its  power  to  require 
railroads  to  observe  their  legal  obligatien  to 
so  operate  their  trains  and  to  furnish  such 
service  as  would  reasonably  serve  the  needs 
of  the  public,  since  the  state  will  not  be  con- 
sidered as  having  surrendered  such  power,  ei- 
ther by  statute  or  constitutional  provision,  in 
the  absence  of  positive  words  to  that  effect  or 
their  equivalent  in  law. 

[Ed.  Note.— For  other  cases,  sea  Railroads, 
Cent  Dig.  H  725-729,  738;  Dec.  Dig.  |  223.*] 


14.  Constitutional  Law  (J  297*)— Eminent 
DouAiN  (5  2*)- Rkqulation  of  Railboads 
—Due  Pbocess  or  Law. 

Railroad  property  is  protected  by  the  con- 
stitutional guarantiee  agauist  deprivation  with- 
out due  process  of  law  or  devotion  to  a  pub- 
lic use  without  compensation,  but  these  rights 
are  not  abridged  by  the  reasonable  exercise  of 
the  governmental  power  to  regulate. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  %%  832-834;  Dec. 
I  297i*  Eminent  Domain,  Cent  Dig.  SI  3-12; 
Dec  Dig.  I  2.*) 

15.  Railboads  ({  214*)- Dutt  to  Opebaxe— 
Acceptance  of  Fbanciiise— Effect. 

A  railroad  company,  by  accepting  from  the 
state  its  franchise,  rights,  and  privileges,  be- 
comes bound  to  operate  the  road  when  con- 
structed in  the  manner  and  for  the  purpose 
contemplated  by  its  charter. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §S  711,  712;  Dec.  Dig.  {  214.*] 

16.  Railboads  1%  227*) -Regulation— IJn- 
bea80nable  regulations  —  regulations 
Causing  Loss. 

A  railroad  company,  operating  as  one 
system  under  one  management  and  control  a 
number  of  lines  at  a  large  profit  which  has 
not  surrendered,  bat  continues  to  enjoy,  its 
franchise  and  corporate  rights,  may  be  re- 
quired by  the  Railroad  Commission  to  resume 
operation  of  an  abandoned  portion  of  its  line, 
and  famish  such  service  thereover  as  is  suf- 
ficient to  accommodate  the  traffic,  although 
such  operation  will  result  in  a  loss,  but  the 
fact  that  a  loss  will  occur  is  to  be  considered 
in  connection  with  the  company's  duties  and 
the  productiveness  of  its  business  as  a  whole 
in  determining  whether  tiie  order  of  the  Rail- 
road Commisuon  is  reasonable. 

[Ed.  Note.- For  other  cases,  see  Railroads, 
Cent  Dig.  |  741;  Dec  Dig.  |  227.*] 

En  Rsnc  Error  to  District  Coort,  Snm- 
mit  County ;  J.  B.  Blzer,  Judge. 

Proceeding  by  the  State  Railroad  Commis- 
sion of  Golwado  and  another  Aagalnst  the 
Colorado  &  Sonthera  Railway  Company  to 
enforce  an  order  of  the  Railroad  Commission. 
To  review  a  Judgment  granting  a  mandatory 
injunction,  defendant  brings  error.  Afllrmed. 

B.  E.  Wbltted,  John  A  Ewing,  and  R.  H. 
Wlddlcombe,  all  of  Denver,  for  plaintiff  In 
error.  Benjamin  Griffith,  Atty.  Gen.  and 
Theo.  M.  Stuart,  Jr.,  Asst  Atty.  Gen.,  for 
defendant  In  error  State  R.  Commission  of 
Colorado.  Barney  L.  Whatley,  of  Brecken- 
ridge,  for  defendant  in  error  Breckearidge 
Chamber  of  Commerce. 

GARBERT,  J.  The  Colorado  &  Southern 
Railway  Company  Is  a  corporation  organized 
under  the  laws  of  this  stata  It  owns  a 
standard  gauge  line  from  Orln  Junction,  150 
mUes  north  of  Cheyenne,  Wyo.,  extendiug 
southerly  through  Colorado  to  Denver,  and 
thence  to  a  point  near  the  New  Mexico- Texas 
line.  In  addition  to  this  system,  it  owns  a 
narrow  gauge  line^  extending  southwesterly 
up  and  along  Platte  Caiion  to  Como,  from 
Come  over  Boreas  Pass,  down  into  Brecken- 
rldgev  then  up  and  over  Climax  Pass  Into 
Leadville;  also,  a  line  extending  from  Como 
southwesterly  through  the  Town  of  Buena 
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Vista  to  OnnDlaon,  and  thence  to  Baldwin, 
about  20  miles  from  Gunnison.  This  narrow 
S&uge  line  Is  about  335  miles  In  length.  Is 
known  as  the  South  Park  Dlrlslon  of  the 
Colorado  &  Southern  Railway  Company,  and 
la  connected  with,  and  forms  a  part  of,  the 
system  operated  by  the  company  as  a  whole. 
It  Is  shown  mQx»  parttcnlarlr  on  tbe  following 
map: 


rldg^  with  a  stub  train  from  Bre<^nrldge  txy 
Como,  and  a  combination  train  from  Como- 
to  Grant,  connecting  with  a  passenger  train 
at  the  latter  point  for  Denver.  Tbia  8erTl(*& 
was  continued  until  January,  1912,  when  tbe 
stub  train  between  Breckenrldge  and  Como 
was  discontinued.  In  the  meantime  the  pas- 
senger train  from  Grant  to  Denver  was  taken. 
oflF,  and  a  combination  train  run  between 


The  South  Park  Line  has  been  operated 
continuously  previous  to  the  winter  of  1910- 
1911  by  tbe  railway  company  and  Its  prede- 
cessors for  about  30  years,  during  which  pe- 
riod the  service  consisted  jof  not  less  than  one 
passenger  train  each  way  each  day  from  Den- 
ver to  Leadvllle,  and  one  freight  train  each 
way  each  day  between  the  same  points.  In 
November,  1010,  the  railway  company  ceased 
to  operate  that  portion  of  its  line  from  Como 
to  Breckenrldge,  and  refused  to  receive  or 
transport  either  passengers  or  freight  over 
Its  road  between  these  points.  The  service 
was  then  limited  to  a  combination  freight 
and  passenger  train  between  Como  and  Den- 
ver, and  a  similar  service  between  Brecken- 
rldge and  Leadvllle.  In  the  summer  of  1911 
a  passenger  train  dally,  except  Sunday,  was 
operated  between  Leadvllle  and  Bredwn- 


Como  and  Denver.  The  passenger  seiviee 
between  Breckenrldge  and  Leadvllle  was  con- 
tinued, and  also  a  triweekly  freight  train  be- 
tween these  points.  By  reference  to  the- 
above  map  it  will  be  seen  that  passengers 
from  Breckenrldge  for  Denver  were  compel- 
led to  go  to  Leadvllle,  and  thence  over  the 
Denver  &  Rio  Grande,  via  Pueblo,  or  over 
the  Midland,  via  Colorado  Springs. 

In  the  latter  part  of  1911  tbe  Breckoiridge 
Chamber  of  Commerce  Qled  a  petition  with. 
the  State  Railroad  Commission,  setting  forth 
the  facts  above  narrated  concerning  the  oper- 
ation of  trains  down  to  that  time,  and  charg- 
ed that,  unless  restrained,  the  railway  com- 
pany during  the  winter  of  1911-1912  would 
cease  to  operate  Its  road  between  Como  and 
Breckwrldge,  and  probably  for  all  time  to- 
come;  and  that  frel^t  from  BredEairidg» 
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to  Denver,  or  vice  versa,  bad  to  be  shipped 
over  the  Denver  &  Bio  Grande  via  Leadvllle 
and  Pueblo.  The  petitioner  asked  that  the 
railway  company  be  ordered  to  operate  Its 
line  between  Como  and  Breckenrldge,  »and 
to  receive  and  transport  freight  between  Den< 
ver  and  Breckenridge  and  all  Intermediate 
points,  and  provide  an  exclusive  passenger 
service  between  Denver  and  Leadvllle  dally, 
indndlng  Sunday.  The  railway  company 
filed  an  answer,  challengiDg  the  Jurisdiction 
of  the  Commission  to  make  any  ordor  in  the 
premises,  denied  that  closing  the  road  be- 
tween Como  and  Breckenridge  occa^oned  any 
damage  to  the  citizens  of  Breckenridge  and 
Summit  county ;  admitted  that  It  had  declined 
to  receive  freight  for  transportation  from 
Denver,  through  Oomo  to  Breckenridge ;  that 
such  freight,  when  conveyed  to  Breckenridge, 
was  shipped  via  othor  lines  tsU  road  through 
Colorado  Springs  and  Pueble  to  LeadvUle, 
and  then  reahlpped  to  Breckenridge ;  admit- 
ted that  it  refused  to  receive  for  transporta- 
tion any  freight  between  Como  and  Brecken- 
ridge consigned  to  Breckenridge,  and  had  re- 
fused to  receive  and  transport  over  Its  own 
line  freight  consigned  to  Breckenridge  origl- 
natii^  at  Denver  or  polnte  between  Denver 
and  Como.  It  then  set  forth  at  some  length 
the  physical  character  of  Ita  line  from  Dm- 
ver  to  LeadvUle,  the  fact  that  It  was  built 
through  a  cafion  and  over  high  mountain 
passes ;  that  the  grades  and  curves  between 
Como  and  Breckenridge  were  excessive ;  that 
there  was  no  business  between  these  points ; 
that  the  line  was  often  closed  by  storms  and 
snowslides,  which  imposed  upon  the  company  a 
heavy  expense ;  that  during  the  year  1910  the 
operation  of  the  road  between  Como  and 
Leadvllle  resulted  In  a  heavy  deficit;  that 
there  was  no  prospect  of  an  Improvement  of 
business  over  the  line;  that  there  was  no 
necessity  for  operating  a  railroad  between 
Como  and  Breckraridge,  and  not  enough 
business  between  these  points  to  pay  the  oper- 
ating expenses  of  running  trains  and  main- 
taining a  road ;  and  that  the  railroad  facili- 
ties to  and  from  Breckenridge  via  Leadvllle 
yiere  adequate  and  conducted  at  a  heavy  loss. 
On  the  Issues  thus  made  the  trial  t)efore  the 
Commission  resulted  In  an  order  directing  the 
railway  company  on  or  before  the  Ist  day  of 
January,  1912,  and  during  a  period  of  two 
years  thereafter,  to  maintain,  operate,  and 
conduct  a  tlirough  freight  service  between 
Denver  and  LeadvUle  by  way  of  Como  and 
Breckenridge  at  least  three  days  each  week, 
and  also,  from  the  same  date  and  during  the 
same  period,  to  operate  and  maintain  a 
through  and  exclusive  passenger  train  serv- 
ice daily,  excepting  Sunday,  between  Den* 
ver  and  Leadvllle  via  Como  and  Brecken- 
ridge. The  railway  company  declined  to  obey 
the  order  of  the  Commission.  Thereafter 
proceedings  were  instituted  in  the  district 
court  to  enforce  the  order  of  the  Commia- 
adon;  tlie  State  Railroad  Commission  and  the 


BretAenridge  Cliamber  of  Commerce  joining 
as  plaintiffs  in  the  case.  Tlie  complaint  set 
out  the  order  of  the  Commission  and  the  re- 
fusal of  the  railway  company  to  obey  It.  It 
iwayed  for  an  order  that  the  railway  com- 
pany be  reqolred  to  answer  the  petition,  and 
show  cause  why  the  order  of  the  Commis- 
sion should  not  be  obeyed,  and  for  an  Injunc- 
tion or  other  process  requiring  the  defradant 
to  comply  with  the  order  (tf  the  Railroad  Com- 
misslcm.  To  this  petition  the  railway  com- 
pany filed  a  danurrer,  raising  various  ques- 
tions, which  was  overruled.  Tbweafter  the 
company  filed  Its  answer,  wherMn  it  pleaded 
tliree' separate  defenses  which,  in  the  main, 
raised  the  same  questions  presented  by  the 
answer  filed  with  the  Commission,  and  In 
addition  pleaded  that  the  order  of  the  Com- 
mission, If  enforced,  wonld  deprive  the  cnn- 
pany  of  Its  property  wlthoat  due  process  of 
law.  This  answw  will  be  noticed  more  In  de- 
tail, 80  far  as  necessary,  in  the  course  of  the 
opinion.  Tht  cause  was  tried  to  the  court 
on  the  testimony  taken  before  the  Gonunls- 
slon,  and  some  additional  evidence  Introduc- 
ed by  the  respective  partiea  The  facts  thus 
established  will  be  noticed  later  In  connec- 
tion with  the  questions  presented  for  deter- 
mination. The  court  directed  that  an  in- 
junction Issue,  commanding  the  railway  com- 
pany to  comply  with  the  order  of  the  Rail- 
road G<Hnml8^n.  The  railway  company 
brings  the  case  here  for  review  on  etrox. 

From  the  record  and  brle&  of  counsel,  the 
questions  presented  for  consideration  are 
substantially  as  follows:  (1)  Whether  the 
Rnilroad  Commission  Act  confers  authority 
uiwn  the  Kallread  Commission  to  make  the 
order  sought  to  be  enforced.  (2)  Whether 
any  of  the  members  ot  the  Commission  were 
legally  chosen  as  members  of  that  body. 
(3)  Whether,  If  the  Commission  was  validly 
chosen  and  is  a  legal  and  constitutional  body, 
its  order  is.  In  effect,  the  exercise  by  the 
Commission  of  legislative  power.  (4)  Wheth- 
er the  constitutional  and  statutory  provisions, 
of  the  state  in  effect  at  the  time  the  plain- 
tiff in  error  was  organized  required  it  to 
operate  the  abandoned  portion  of  Its  line. 
(5)  Whether,  If  It  be  conceded  that  the  Com- 
mission had  power  to  make  the  order  com< 
plained  of,  the  act  of  1910,  giving  this  pow- 
er, is  constitutional;  that  Is,  whether  the  act 
and  the  order  by  the  Commission  do  not 
amount  to  an  Impairment  of  the  plaintiff  In 
error's  charter  or  contract  rights.  (6)  Wheth- 
er the  order  of  the  Commission  in  effect  Is 
so  oppressive,  unjust,  and  unreasonable.  If 
enforced,  as  to  result  In  taking  the  property 
of  the  plaintiff  in  error  without  due  pro<fes8 
of  law,  and  without  just  compensation,  con- 
trary to  the  Constitution  of  thvt  United 
States. 

Counsel  for  plaintiff  In  error  contends  that 
the  act  of  1910,  by  virtue  of  which  the  Rail- 
road Commission  acted,  does  not  confer  up- 
on the  Commission  the  power  ox  authority 
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which  it  exerdsed,  In  that  It  does  not  confer 
authority  upon  the  Commission  to  order 
the  resumption  of  traOtc  over  an  abandoned 
line,  and  particularly  does  not  confer  au- 
thorl^  upon  that  body  to  say  what  number 
of  freight  trains  shall  be  operated,  and  that 
It  has  no  authority  whatever  to  direct  the 
movement  of  passenger  trains.  In  other 
Words,  coansel  for  plaintiff  In  error  contends 
that  with  respect  to  freight  trains  the  au- 
thority of  the  Commission  Is  limited  to  or- 
ders directing  a  railroad  company  to  provide 
a  sufficient  number  of  cars  to  transport  Its 
freight  traffic,  a  reasonable  time  sdiedule 
for  snch  trains,  to  require  such  r^alrs  to 
be  made,  and  to  provide  such  eqnipment  as 
will  be  necessary  and  within  the  reasonable 
power  of  the  railroad  to  make  or  adopt  tot 
the  promotion  of  the  security  of  persons  as 
to  life  and  limb,  or  for  the  convenloice  and 
accommodation  of  the  public  In  the  handling 
and  shipment  of  property,  and,  aa  to  pas- 
senger trains,  that  the  authority  of  the  Com- 
mission Is  limited  to  orders  reqnlrlng  a  rail- 
road company  to  make  such  repairs  and  pro- 
vide such  reasonable  equipment  as  may  be 
necessary  for  the  safety  of  persons  as  to 
life  and  limb.  The  sections  of  the  act  (Lews 
1910,  p.  45  et  seq.)  upon  which  this  conten- 
tltm  la  based  are  as  follows: 

"Sea  2.  The  term  'common  carriers,*  as 
used  in  this  act,  shall  also  Include  express 
companies,  private  freight  car  lines  and  pipe- 
lines. The  term  'railroad,'  as  used  In  this 
act,  shall  Include  all  bridges  used  or  operat- 
ed In  connection  with  any  railroad,  and  also 
all  the  roads  In  use  by  any  corporation  op- 
erating a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement  or  lease; 
and  shall  also  include  all  switches,  spurs, 
tracks  and  terminal  facilities  of  every  kind, 
used  or  necessary.  In  the  transportation  of 
the  pi'isons  or  property  designated  herein, 
and  also  all  freight  depots,  yards,  and 
jironnds  used  or  necessary  In  the  transporta- 
•tlon  or  delivery  of  any  such  property;  and 
the  term  'trnn.sportatlon'  shall  include  all 
cjirs  and  all  other  vehicles  and  Instrumen- 
talities and  facilities  of  the  shipment  or  car- 
rliiRe.  Irrespective  of  ownership  or  of  any 
contract,  express  or  Implied,  for  the  use 
thereof,  and  all  service  In  connection  with 
the  receipt,  delivery,  elevation  and  transfer 
in  transit,  ventilation,  refrigeration  or  icing, 
demurrage,  storing,  or  handling  of  property 
transported,  and  It  shall  be  the  duty  of  ev- 
ery common  carrier,  subject  to  the  provisions 
of  this  act,  to  provide  and  furnish  such 
transportation  upon  reasonable  request  there- 
for and  to  establish  through  routes,  and  Just 
and  reasonable  rates  applicable  tliereto,  and 
to  provide  a  sufficient  number  of  cars  and 
a  reasonable  time  schedule  for  trains." 

"Sec.  25.  It  shall  be  the  duty  of  every 
common  carrier  to  trausjwrt  any  and  all 
tihlpments  between  points  in  this  state  with 
the  utmost  diligence,  and  to  move  livestock 


and  perishable  products  towards  destinatlOD 
continuously,  without  unnecessary  delays,  or 
longer  stops  than,  or  r^ular  stops  at  sta- 
tions, or  stops  for  feeding,  icing,  or  water- 
log, and  at  a  minimum  speed  of  not  less 
than  ten  miles  per  hour.    •    •  *** 

"Sec.  27.  If,  in  the  Judgment  of  the  Com- 
mission, after  a  careful  personal  examination 
and  Investigation,  and  after  a  hearing  b^ore 
the  Commission,  or  the  opportunity  for  such 
hearing,  the  Commisslcm  shall  find  that  re- 
pairs, Improvements  or  increased  fiicllltlea 
in  respect  to  roadbed,  trackage,  rolling  8to<^, 
statlona  and  d^x>t8,  yards,  terminal  facilities, 
switches,  slgnalk,  or  any  other  ^ment  of 
tlie  service  of  any  comnum  carri^  shall  be 
necessary  and  within  the  reasonable  power 
of  any  common  carrier  to  make  or  adt^  for 
tJie  promotion  of  the  secnrlty  of  persons  as 
to  life  and  limb,  or  for  the  convenience  and 
accommodation  of  the  public,  in  the  shipping 
and  handling  of  property,  the  Gommlsslon 
shall  make  eacb  reasonable  order  requiring 
any  common  carrier  to  do  any  such  tiling 
deemed  the  Commiralon  to  be  proper  in 
respect  to  such  mattes  within  a  reasonable 
tln;«,  to  be  fixed  by  the  ComralssioD,  as  to 
them  shall  seem  so  necessary  and  so  within 
such  reasonable  power  of  such  common  car- 
rier; and  the  orders  of  the  Commission  in 
such  respect  shall  be  enforced  by  the  proper 
writs  and  orders  of  courts  of  common  juris- 
diction." 

One  of  the  defenses  interposed  and  upon 
which  the  railway  company  Justifies  its  ac- 
tion in  abandoning  the  portion  of  Its  road 
between  Breckenrldge  and  Como,  which  Is 
21  mile?  In  length,  is  that  on  account  of  the 
altitude,  heavy  grades,  and  sharp  curves 
trains  cannot  be  operated  over  It  except  at  a 
heavy  loss.  Eliminating,  for  the  present, 
this  feature  of  the  case,  we  will  consider, 
first,  the  contention  with  respect  to  ordering 
the  resumption  of  trains  over  the  abandoned 
portion  of  the  road,  and  the  authority  of  the 
Commission  to  direct  what  freight  trains 
shall  be  operated  between  Leadvllle  and  Den- 
ver ;  and,  second,  the  authority  of  the  Com- 
mission to  order  the  operation  of  exclusive 
passenger  trains  between  these  points. 

[1]  The  questions  involved  In  the  first  prop- 
ositions are  closely  related,  and  can  be  con- 
sidered together.  It  appears  from  the  testi- 
mony that  perishable,  as  well  as  other,  arti- 
cles of  property  are  shipped  from  Denver  to 
Breckenrldge,  and  likewise  from  Brecken- 
rldge to  Denver.  The  route  by  which  they 
are  now  shipped  is  over  the  Denver  &  Rio 
(ira!>de  Railroad,  a  standard  gauge  line,  via 
Pueblo  and  Leadvllle  to  Breckenrldge,  and 
from  Breckenrldge  to  Denver  over  the  same 
route,  a  distance  of  317  miles.  At  Leadvllle 
a  shipment  from  Denver  to  Breckenrldge 
must  be  transferred  to  narrow  gauge  cars 
and  hauled  to  Breckenrldge,  while  shipments 
to  Denver  from  Breckenrldge  or  other  points 
between  must  be  reloaded  from  narrow  to 
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Rtnndard  gauge  cftrs.  From  Breckenrldge  to 
Denver  over  the  narrow  gauge  line  is  110 
miles.  In  order  to  make  a  shipment  from 
Breckenrldge  to  Como,  the  cars  In  which 
freight  Is  transported  are  haaled  to  Lead- 
Tllle,  where  the  articles  being  transported 
are  loaded  Into  standard  gauge  cars,  and 
from  thence  taken  via  Pueblo  to  Denrer, 
where  the  shipment  must  again  be  transfer- 
red to  narrow  gauge  cars  and  hauled  over 
the  South  Park  Division  to  Como,  a  distance 
of  something  like  400  miles.  In  order  to  reach 
a  point  distant  only  21  miles  trom  tbe  place 
of  shipment.  In  addition  to  this,  it  la  also 
proper  to  note  that  Denver  Is  the  capital  and 
commercial  center  of  the  state ;  that  the  mall, 
express,  and  passenger  service  between  Den- 
ver and  Breckenrldge  and  vice  versa  Is  now 
between  fourteen  and  twenty  hours,  where, 
prior  to  the  abaudoimient  of  tbe  service  from 
Como  to  Breckenrldge,  it  was  between  six 
and  seven  hours;  that  passengers  traveling 
between  these  places  must  pay  additional 
fares  above  that  paid  when  the  South  Park 
Line  was  operated  from  Denver  to  LeadvUIe; 
that  it  now  takes  from  four  to  five  days  to 
transport  freight  from  Denver  to  Brecken- 
rldge via  LeadvlUe.  when  before  freight  from 
Denver  would  reach  Breckenrldge  on  the 
same  day  it  was  loaded  on  the  cars.  This 
was  Important  to  the  citizens  of  Breckenrldge 
in  view  of  the  fact  that  perishable  articles 
in  many  Instances  could  be  shipped  by  freight 
Instead  ot  by  express,  as  they  generally  must 
be  when  transported  via  Leadvllle.  It  is 
apparent  that  the  change  necessitates  resi- 
dents of  Breckenrldge  paying  the  difference 
between  freight  and  express  rates  ou  pA-lsh- 
able  articles  of  merchandise.  It  also  appears 
from  the  testimony  that,  after  the  company 
ceased  to  operate  its  line  between  Brecken- 
rldge and  Como,  It  refused  to  furulsb  cars  at 
stations  between  these  points  In  which  to 
ship  ores,  or  transport  supplies  to  such  points, 
and  that  on  this  account  at  least  one  mine 
conld  not  be  operated  unless  a  wagon  road 
was  constructed  to  Breckenrtc^e  at  a  cost 
of  about  $10,000,  and  that  it  cost  the  opera- 
tors of  another  mining  property  between 
Breckenrldge  and  Como  $1.50  per  ton  more 
to  haul  by  wagon  to  Breckenrldge  than  It  did 
to  haul  It  to  a  switch  or  spur  where  ore  was 
received  for  shipment  before  the  line  between 
Breckenrldge  and  Como  was  closed. 

On  the  subject  of  freight  and  express,  the 
Commission,  In  its  finding  and  order,  said: 
"The  defendant  urges  that  it  Is  offering  as 
a  compensation  to  the  patrons  of  their  road 
a  throi^h  route  around  by  way  of  Colorado 
Springs  or  Pueblo ;  but  Is  this  adequate  com- 
pensation? It  was  testified  to  by  ttie  wit- 
nesses that,  when  this  line  was  operated  as 
a  through  route  from  D^ver  to  Ijcadvilie,  a 
merchant  could  order  his  merchandise  in  the 
evening  In  Denver,  and  receive  the  same  the 
next  momtng  in  Breckenrldge  or  Leadvllle 
by  frdght  Mow  all  perishable  merchandise 


must  be  sent  by  express,  If  It  goes  over  de- 
fendant's line;  and,  if  sent  by  freight,  It 
takes  from  three  to  six  days  to  go  around  by 
the  way  of  Pueblo  or  Colorado  Springs,  and 
may  thus  be  destroyed."  That  the  change 
in  the  operation  of  the  road  causes  delay 
and  works  a  great  inconvenience  to  the 
Inhabitants  of  Breckenrldge,  Imposes  upon 
them  additional  expense  In  obtaining  perish- 
able articles  from  Denver,  and  at  least  em- 
barrassed the  operation  of  mines  located  be- 
tweea  Como  and  Breclienridge,  Is  manifest. 
Tliese  resnlts  are  caused  entirely  by  the  re- 
fusal of  the  railway  company  to  operate 
trains  over  its  21  miles  of  track  between 
Oomo  and  Breckenrldge.  Bllmlnatlng,  as 
we  have  said,  for  the  present,  any  valid  rea- 
son which  might  excuse  tbe  railway  com- 
pany from  (^Mratlng  ita  21  miles  of  railway 
between  Como  and  Breckenrldge,  ample  au- 
thority is  fonnd  in  the  sections  of  tlie  act 
quoted,  as  well  as  others,  for  the  Commis- 
sion to  direct  trafllc  to  be  resumed  over  tld» 
abandoned  portion  of  the  road,  and  what 
freight  trains  shall  be  operated  over  It.  In 
section  2  of  the  act  it  is  made  the  duty  of 
everj  common  carrier,  subject  to  the  provi- 
sions of  the  act,  to  furnish  transportation,, 
to  establish  through  rates,  to  proirlde  a  sufll- 
cient  numlwr  of  cars,  and  a  reasonable  time 
schedule  for  trains.  By  section  25  it  Is 
made  the  duty  of  a  railroad  company  to^ 
transiwrt  all  shipments  between  points  in 
this  state  with  the  utmost  diligence,  and  to- 
move  perishable  products  without  unneces- 
sary delays ;  while,  by  section  27,  the  Rail- 
road Commission  is  empowered  to  require  a 
railroad  company  to  furnish  such  facilities 
for  the  convenience  of  the  public  for  shlp- 
.ping  and  handling  property  as.  In  the  Judg- 
ment of  the  Commission,  is  necessary  and 
within  the  reasonable  power  of  the  railroad 
company  to  fumisb.  The  prime  purpose  of 
these  provisions  is  to  Impose  upon  a  railroad 
company  in  Its  capacity  as  a  common  car- 
rier the  duty  to  afford  shippers  reasonable 
facilities  for  the  transportation  of  property 
without  unnecessary  delay.  Merely  furnish- 
ing cars  would  not  effect  this  object  They 
must  t>e  moved,  and  hence  we  find  the  act 
requires  the  common  carrier  to  transport 
shipments  with  the  utmost  diligence;  and, 
if  it  fails  in  this  particular,  the  Commis- 
sion, by  virtue  of  the  provisions  of  section 
12  of  the  act  which  empowers  that  body  to 
enforce  its  provisions,  may  require  It  to 
furnish  such  facilities  within  its  reasonable 
power  as  may  be  necessary,  in  order  to  com- 
pel it  to  discharge  Its  duty  to  the  public 
Clearly,  then,  If  a  railroad  company  does  not 
operate  a  sufficient  number  of  trains  to  rea- 
sonably serve  the  needs  of  shippers,  the 
Commission  has  the  power  to  direct  it  to  in- 
crease its  service  in  this  respect;  or,  if  it 
operates  its  trains  over  such  routes,  by  rea- 
son of  a  link  in  its  line  Iwlng  abandoned, 
that  unnecessary  delays  are  occasioned*  It  Is- 
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not  transporting  shtpmenta  with  tbat  degree 
■of  diligence  which  the  act  requires,  and  the 
Commission,  by  virtue  of  the  provisions  of 
sections  12  and  27,  Is  empowered  to  direct 
that  it  transport  freight  over  the  abandoned 
part  of  its  line  when  by  so  doing  shipments 
wlU  be  greatly  facilitated,  and  burdens  im- 
posed upon  shippers  removed,  unless  the 
railroad  can  Justly  its  action  in  abandoning 
such  part  of  Its  line — a  prcq;>OBltlon  we  shall 
consider  later. 

[2-E]  Counsel  for  plaintiff  in  error  con- 
tends the  act  does  not  authorize  the  Com- 
mission to  direct  the  running  of  passenger 
trains.  In  express  terms  It  does  not,  but  the 
act  Is  essentially  remedial,  and  will  there- 
fore be  ]lt>erally  construed  to  accomplish  its 
■object.  Consumers'  League  v.  Colorado  & 
Southern  Ry.  Co.,  125  Pac.  577.  The  settled 
canons  of  judicial  construction  require  that 
possible  interpretation  to  be  given  a  statute 
which  will  render  it  effective,  and  effect  the 
purpose  of  the  legislative  intent,  if  such  in- 
tent can  be  reasonably  ascertained.  The 
title  of  an  act,  although  not  declaratory  of 
the  law  which  must  appear  In  the  act  itself, 
may,  nevertheleBS.  be  resorted  to  for  the  par- 
pose  of  ascertaining  the  leglslattve  intent. 
By  reference  to  the  title  of  the  act  nnder 
■consideration  it  will  be  fonnd  that  its  ob- 
ject, among  other  things,  la  to  create  a  State 
Bailroad  Commission,  to  prescribe  and  de- 
flue  Its  duties,  to  insure  an  adequate  railway 
service,  and  to  exercise  general  supervision 
■over  tiie  conduct  and  operations  of  common 
carriers.  From  this  title,  declaring  as  it 
does  that  the  purpose  of  the  act  Is  to 
late  common  carriers,  and  to  this  end  to  "in- 
sore  an  adequate  railway  service,"  it  must 
he  presumed  that  the  purpose  of  the  General 
Assembly  In  passing  the  act  was  to  require 
common  carriers  to  provide  each  locality 
along  its  line  with  adequate  passenger  serv- 
ice, unless  the  contrary  clearly  appears  In 
the  body  of  tbe  act. 

Turning  to  section  5  of  the  act,  we  find  It 
provide  "tliat  It  shall  be  unlawful  for  any 
common  carrier,  subject  to  the  provisions  of 
this  act,  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any 
I»articular  person,  company,  firm,  corpora- 
tion or  locality,  or  concerning  any  particu- 
lar description  of  freight  traffic,  in  any  re- 
spect whatsoever;  or  to  subject  any  particu- 
lar person,  company,  firm,  corporation  or  lo- 
cality, or  any  particular  freight  traffic,  to 
any  undue  or  unreasonable  prejudice  or  dis- 
advantage In  any  such  respect  whatsoever. 
•  •  *  "  According  to  the  title  of  the  act, 
one  of  its  objects  was  to  insure  an  adequate 
railway  service.  Such  service  Is  not  limited 
to  freight  traffic,  but  embraces  tbe  transpor- 
tation of  both  passengers  and  freight  That 
It  was  clearly  the  Intention  of  the  Legisla- 
ture to  make  the  provisions  of  the  act  ap- 
plicable to  both  freight  and  passenger  traffic 
to  made  dear  by  section  1,  which  gtatw: 


"That  the  provisions  of  this  act  shall  apply 
to  any  corporation  or  to  any  person  or  per- 
sons who  shall  be  held  to  be  common  car- 
riers within  the  meaning  and  purpose  of  thLi 
act,  and  to  any  common  carrier  or  carriers 
engaged  In  the  transportation  of  pa6.<«enser!i 
or  property  by  railroad  from  one  point  or 
place  wltliln  the  state  to  any  other  point  or 
place  within  the  state."  By  section  2  of  tbe 
act,  although  somewhat  ambiguous  on  tbe 
subject,  we  think  it  Is  made  the  duty  of  a 
railroad  company  to  furnish,  upon  reason- 
able request,  sufficient  cars  for  the  traospop 
tation  of  passengers,  and  establish  through 
routes  for  tbat  pur[>ose.  This  view  Is 
strengthened  by  the  next  section,  which  states 
that  "all  charges  made  for  any  service  ren- 
dered or  to  be  rendered  In  the  transporta- 
tion of  passengers  or  property,  as  aforesaid, 
or  In  connection  therewith,  shall  be  Just  and 
reasonable,"  thus  manifesting  an  Intention 
on  the  part  of  the  Legislature,  in  conaectlon 
with  the  declaration  In  section  1,  to  the  ef- 
fect that  the  act  applies  to  carriers  engaged 
in  the  transportation  of  either  property  or 
passengers  to  exercise  a  reasonable  control 
over  a  railroad  with  respect  to  the  transpor- 
tation of  pessengera.  By  section  5,  as  above 
noted,  a  railroad  company  is  inhibited  from 
subjecting  any  locality  to  any  undue  or  un- 
reasonable disadvantage.  By  section  12  au- 
thority Is  conferred  upon  the  Commission  to 
execute  and  enforce  its  provisions.  If  the 
company,  by  operating  Its  passenger  trains, 
or  refusing  to  operate  them,  over*  a  portion 
of  Its  road,  brings  about  a  result  which  tbe 
law  inhibits,  then  it  la  not  only  violating  the 
law,  bnt  Imposing  upon  a  community  a  dis- 
advantage which  the  act  intended  to  pre- 
vent. The  fact  that  passengers  from  Breck- 
enrldge  to  Denver  must  travel  to  Leadville, 
and  thence  to  Denver  over  the  Denver  &  Rio 
Grande  via  Pueblo,  or  over  the  Colorado 
Midland  via  Colorado  Springs,  and,  in  re- 
turning, travel  the  same  circuitous  route,  a 
distance  In  the  one  case  of  317  miles,  and  in 
the  other  of  253  miles,  when  the  distance 
over  the  direct  line  of  the  South  Park  Is  but 
110  miles,  and  that  by  traveling  over  these 
routes  to  and  from  Denver  they  must  pay 
additional  passenger  fares  and  suffer  loss  of 
time  much  iu  excess  of  that  required  when 
the  line  between  Como  and  Breckenridge 
was  operated,  or  that  persons  at  Brecken- 
ridge, desiring  to  reatdi  Como  by  rail,  would 
have  to  travel  to  Denver  over  one  or  the  oth- 
er of  the  lines  indicated,  and  then  from  Den- 
ver to  Como,  a  distance,  in  all,  of  several 
hundred  miles.  In  order  to  reach  a  point  but 
21  miles  distant,  manifestly  subjects  Breck- 
enridge to  an  unreasonable  disadvantage, 
which  Is  the  direct  result  of  the  railroad 
company  abandoning  that  portion  of  Its  road 
between  Como  and  Breckenridge.  With  the 
act  expressly  Inhibiting  a  railroad  company 
from  subjecting  a  locality  to  an  undue  dis- 
advantage, and  with  express  authority  coo* 
tarred  upon  the  Commission  to  enforce  tin 
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prorlsloiia  of  the  act,  we  tblnk  It  has  power 
to  direct  the  railroad  company  to  operate 
passenger  trains  over  Its  line  to  Denver,  so 
that  the  disadvantage  imposed  upon  the  Id- 
habitants  of  Breckenrldge  by  the  railroad 
company  abandoning  Its  line  between  that 
I>oint  and  Gomo  will  be  removed,  provided, 
of  course,  the  company  cannot  Justify  its  ac- 
tion in  abandoning  that  portion  of  Its  road- 

The  first  railroad  commission  act  was 
passed  In  1907  (Laws  1907,  p.  i531).  By  sec- 
tion 11  of  that  act,  the  Governor  was  em- 
powered to  appoint  three  commissioners  to 
serve  until  January,  1909.  This  section  fur- 
ther provided  that  at  the  general  election  In 
1908  three  commissioners  should  be  elected, 
one  for  the  term  of  two  years,  one  for  four 
years,  and  one  for  six  years,  for  terms  be- 
ginning In  January,  1909.  At  the  general 
election  in  1908  Commissioners  Anderson  and 
Staley  were  elected  for  the  respective  terms 
of  six  and  four  years.  At  the  general  elec- 
tion In  1910  Commissioner  Kendall  was  elect- 
ed for  the  term  of  six  years  from  January, 
1911.  These  gentlemen  by  virtue  of  these 
elections  constituted  the  Railroad  Commis- 
sion when  the  proceedings  were  commenced 
which  afterwards  resulted  in  the  case  now 
under  review  being  instituted  In  the  district 
court,  and  also  at  the  time  that  case  was 
commenced  and  Judgment  entered.  In  1910 
the  General  Assembly,  at  a  special  session, 
passed  the  Railroad  Commission  Act  now 
In  force.  By  Its  terms  It  purported  to  Amend, 
and,  as  amended,  to  re-enact  the  act  of  1907. 
Section  28  of  the  new  act  recites:  "All  acts 
and  parts  of  acts  Inconsistent  herewith,  are 
hereby  repealed.  All  parts  of  the  act  here- 
by amended  and  not  re-enacted  in  this  act, 
are  hereby  repealed."  By  section  11'  of  the 
new  act  It  was  provided:  "That  a  commis- 
elon  is  hereby  created  and  established,  to 
be  known  as  'The  State  Railroad  Commis- 
sion of  Colorado,'  which  shall  be  composed 
of  three  contmlssloDers  who  shall  hereafter 
be  appointed  by  the  Governor,  by  and  with 
the  consent  of  the  Senate,  provided  that  the 
three  commissioners  who  were  elected  in  No- 
vember, 1908,  sliall  be  the  conunisalonera 
hereunder  for  the  terms  for  which  they  were 
elected;  that  is  to  say,  Worth  L.  Seeley 
shall  be  a  commissioner  to  serve  until  the 
second  Tuesday  in  January,  1911,  Daniel  H. 
Staley  shall  be  a  commissioner  to  serve  un- 
til the  second  Tuesday  In  January,  1913,  and 
Aaron  P.  Anderson  shall  be  a  commissioner 
to  serve  until  the  second  Tuesday  in  Jan- 
nary,  1915."  Section  1  of  the  act  of  1907 
exempted  from  its  operation  mountain  rail- 
roads operating  less  than  20  miles  of  road, 
the  principal  traffic  of  which  was  the  haul- 
ing of  mineral  from,  and  supplies  to,  mines. 

Under  these  provisions  It  Is  contended 
(1)  that  the  act,  on  account  of  exempting 
mountain  railroads  of  the  character  men- 
tioned, is  In  violation  of  the  Constitution 
of  the  United  States,  which  forbids  any 
•tate  to  doiy  any  person  the  equal  protection 
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of  the  laws;  and  (2)  that,  as  commissioners 
were  elected  under  the  act  of  1907,  they  are 
without  authority  to  enforce  Its  provisions 
if  the  act  Is  unconstitutional;  (S)  that,  In- 
asmuch as  the  act  of  1910  repealed  all  parts 
of  the  orlgnal  act  not  re-enacted,  Kendall's 
election  was  Invalid;  (4)  that  by  the  act  of 
1910  It  was  provided  that  the  commissioners 
should  thereafter  be  appointed  by  the  Gov- 
ernor, by  and  with  the  consent  of  the  Senate, 
and  that  the  proviso  to  which  we  have 
referred  under  which  Commissioners  Ander- 
son and  Staley  were  continued  In  office  is 
invalid,  for  the  reason  that  the  Legislature 
is  without  power  to  create  an  office  not 
connected  with  the  Le^lature  Itsel:^  and 
in  the  same  act  designate  the  person  who 
shall  fill  that  office,  The  cimstltatlcmallty 
of  the  act  of  1907  is  settled  by  the  decision 
of  this  court  In  the  Consumers'  League  CasB, 
supra,  and  it  la  nnnecessax7  to  discuss  Oat 
question  h«&  This  condnslon  renders  it 
unneces8ax7  to  oonsUter  the  second  i»ropo«l- 
tlon.  Tbe  validity  ctf  Comntlasioner  Ken- 
dall's election  Is  settled  in  Kendall  Peojde^ 
125  Pac.  086,  and  is  no  longer  opot  to  ques- 
tion. 

[I]  The  fourth  proposition  Is  clearly  with- 
out merit  It  is  tme  that  the  act  of  1910 
provides  that  the  members  constituting  the 
Railroad  Cbmmtesion  should  be  appointed  by 
the  Governor,  but  It  expressly  exempted  from 
Its  op^tlon  Commissions  Anderson  and 
Staley,  by  declaring  that  they  should  con- 
tinue in  office  under  their  election  until  the 
terms  for  which  they  were  respectively  elect- 
ed expired.  By  so  doing  the  Legislature  did 
not,  as  contended,  create  an  office,  and  In  the 
same  act  designate  the  persons  who  should 
ffil  it,  for  tiie  very  obvious  reason  the  act 
simply  provided,  so  far  as  Commissioners 
Anderson  and  Staley  were  concerned,  that 
the  Governor,  although  empowered  to  appoint 
the  railroad  commissioners,  instead  of  being 
elected,  as  the  act  of  1907  provided,  should 
not  exercise  that  power  as  to  these  two  com- 
missioners until  their  respective  terms  for 
which  they  had  been  elected  had  expired. 

[7, 1]  The  next  point  urged  by  couns^  for 
plaintiff  in  error  for  us  to  consider  is  to  the 
effect  that,  if  the  act  of  1910  confers  upon 
the  Commission  authority  to  make  the  order 
Involved,  then  the  order  is  an  exerdee  of 
l^slative  power  on  the  part  of  the  Com- 
mlssioQ,  and  is  unconstitutional  and  void. 
Our  state  Constitution  Inhibits  the  delega- 
tion of  legislative  power  to  a  body  like  the 
Railroad  Commission  (article  S;  article  S,  { 
1,  and  the  amendment  to  section  1,  Laws 
1910,  p^  11).  Section  27  of  the  Railroad 
Commission  Act  empowers  the  Commission 
to  make  such  orders  with  respect  to  increas- 
ed facilities  as  In  th^r  Judgment  may  be 
necessary  and  within  the  reasonable  power 
of  any  common  carrier  to  adopt  for  the  con- 
venience of  the  public  in  handling  property, 
and  to  "make  audi  reasonable  order  reqnir- 
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inc  any  common  csrrier  to  do  any  such  thing 
deemed  by  tbe  Commlaslon  to  be  proper,  In 
respect  to  snch  matters  vltbln  a  reasonable 
time,  to  be  fixed  by  the  Commission  as  to  them 
shall  seem  so  necessary,  and  so  within  snch 
reasonable  power  of  such  common  carrier." 
In  support  of  the  proposition  under  considera- 
tion. It  is  urged  that  the  law  does  not  specify 
what  Increased  facilities  shall  be  furnished 
by  a  common  carrier,  that  It  does  not  direct 
trains  to  be  run  dally,  or  that  all  parts  of 
a  line  shall  be  operated,  or  that  trains  shall 
move  at  any  .particular  time,  and  that  what- 
erer  is  necessary  with  respect  to  these  mat- 
ters Is  not  determined  by  the  law,  but  rests 
In  the  judgment  of  the  Commission.  In 
other  words,  the  contention  Is  that  tbe  duties 
Imposed  upon  a  common  carrier  do  not  exist 
until  the  Commission  makes  an  order,  and 
that  the  extent  of  the  duty  of  a  carrier  and 
whether  It  exists  or  not  arises  wholly  out  of 
the  order  of  the  Commission.  In  determin- 
ing this  proposition  there  are  other  portions 
of  the  act  which  should  be  considered.  By 
section  2  a  common  carrier  is  required  to 
furnish  cars  to  shippers,  and  to  fix  rea- 
sonable time  schedules  for  trains.  By  sec- 
tion 5  a  common  carrier  is  inhibited  from 
giving  any  particular  locality  an  undue  ad- 
vantage, or  to  subject  any  locality  to  an  un- 
due disadvantage.  By  section  2S  a  railroad 
comiMiny  Is  required  to  transport  shipments 
with  the  utmost  diligence;  and  by  section  13 
a  commission  is  created,  with'  authority  to 
execute  and  enforce  its  provisions.  It  Is 
true  the  time  within  wtilch  or  the  number  of 
trains  that  shall  t>e  run  or  the  equipment 
of  trains  has  not  been  specified  In  the  act  in 
detail;  but  the  purposes  of  the  act  In  im- 
posing the  duties  upon  common  carriers  to 
which  we  have  referred  was  to  compel  them 
to  furnish  an  adequate  railway  service.  To 
this  end  power  la  conferred  upon  the  Com- 
mission to  execute  the  law.  The  General 
Assembly  has  passed  the  law,  but  It  has  not 
conferred  upon  the  commission  the  power  to 
make  or  unmake  the  law  in  any  respect. 
That  body  Is  merely  charged  with  the  admin- 
istration of  the  law  by  directing  in  a  proper 
case  what  equipment  shall  be  supplied,  what 
trains  shall  be  run,  and  what  other  require- 
ments expressly  or  impliedly  Imposed  on 
common  carriers  tbey  shall  perform  and 
observe  In  order  to  comply  with  the  provi- 
sions of  the  act,  as  therein  prescribed;  so 
that  the  authority  of  the  Commission  Is 
limited  to  administering  the  law  prescribed 
by  the  Legislature,  by  ascertaining,  as  a 
fact,  whether  its  provisions  are  violated,  and, 
if  violated,  to  enforce  them.  This  Is  in  no 
sense  the  exercise  of  a  legislative  power, 
but  its  purpose  is  to  afford  a  means  to  aid 
in  cairyii^  tbe  law  Into  effect  C.  &  N.  W. 
Ry.  Co.  V.  Dey  (C.  C.)  35  Fed.  866;  2  Wyman 
on  Public  Service  Corporatlous,  |  1403;  C, 
a  ft  Q.  R.  a  Co.  V,  Jones,  149  111.  361,  378, 
37  N.  E.  247.  24  L.  B.  A.  141,  41  Am.  St 


Rep.  278;  State  t.  R.  R.  Co.,  38  SQnn.  281, 
37  N.  W.  TS2.  In  other  wotda,  while  It  Is 
true  tbe  General  Assembly  cannot  ddegate 
the  power  to  make  a  law.  It  may,  however, 
make  a  law  delegating  the  power  to  deter- 
mine some  fact  or  a  state  of  things  upon 
which  tbe  law,  as  prescribed,  makes  its 
action  depend. 

On  behalf  of  plaintiff  in  error  it  Is  urged: 
(1)  That  its  charter  is  permisslTe,  and  does 
not  require  It  to  operate  and  maintain  an 
unproductive  line.  (2)  That  tbe  order  of  the 
State  Railroad  Commission,  directing  the  op- 
eration of  through  freight  and  passenger 
trains  between  Denver  and  Leadville,  Im- 
pairs the  obligation  of  contract,  In  violation 
of  Const.  U.  S.  art.  1,  fi  10,  and  Const.  Colo, 
art.  2,  S  11-  (3)  That  the  order  of  the 
Commission  takes  the  property  of  the  plain- 
tiff In  error  without  due  process  of  law.  and 
denies  It  the  equal  protection  of  the  law,  in 
violation,  of  the  fourteenth  amendment  to  the 
Constitution.  These  propositions  can  be  con- 
sidered together,  as  tbey  involve,  to  a  con- 
siderable extent,  a  consideration  of  the  same 
propositions  of  law  and  fact. 

In  support  of  the  proposition  that  the 
charter  of  the  railroad  company  is  purely 
permissive,  and  that  the  company  cannot  be 
compelled  to  operate  an  unproductive  line, 
the  following  constitutional  provisions  and 
statutes  are  relied  upon:  Article  15,  S  3,  of 
our  Constitution,  provides,  in  substance,  that 
the  General  Assembly  may  alter  any  char- 
ter of  a  corporation  thereafter  created, 
when,  in  their  opinion,  it  may  be  Injurious 
to  the  citizens  of  the  state,  but  only  In  such 
manner  that  no  injustice  shall  be  done  to 
the  Incorporators.  Section  4  of  the  same 
article  provides  that  railroads  shall  be  pub- 
lic highways,  and  that  any  corporation  or- 
ganized for  tbe  purpose  shall  have  the  right 
to  construct  and  oper9,te  a  railroad  between 
any  designated  points  within  this  state.  Sec- 
tion 6  of  the  same  article  provides  that  all 
individuals  and  corporations  shall  have  equal 
rights  to  have  persons  and  property  trans- 
ported over  any  railroad  In  this  state,  and 
that  no  undue  or  imreasonable  discrimina- 
tion shall  be  made  In  charges  or  in  facili- 
ties for  transportation  of  freight  Id  this 
state.  Section  590,  Mills'  Stata.,  provides 
that  five  or  more  persons  may  form  a  com- 
,I>any  for  the  purpose  of  constructing  a  rail- 
road, and  that  their  certificate  of  Incorpora- 
tion, among  other  things,  shall  state:  "First. 
The  place  from  and  to  which  it  is  Intend- 
ed to  construct  the  proposed  railway.  Sec- 
ond. The  time  of  the  commenc^wt  and 
the  period  of  the  continuance  of  such  pro- 
posed corporation."  Section  602,  Id.,  pro- 
vides that  such  corporation  shall  have  the 
power:  "First.  To  lay  out  Its  road,  not  ex- 
ceeding two  hundred  feet  in  width  and  to 
construct  the  same.  •  ♦  •  Fourth.  To  re- 
ceive and  convey  persons  and  property  on 
its  railway.    Fifth.  To  orect  and  maintain 
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all  necessary  and  conTenteut  liulldinKB  and 
stations,  fixtures,  and  machinery  for  the  con- 
venience, accommodation  and  nse  of  peasen- 
pers,  freights,  and  bnslness  Interestn.  or 
vhlch  may  be  necewwry  for  the  constmc 
tlon  or  operation  of  said  railway.  Slxtb.  To 
regulate  tbe  time  and  manner  In  which  pas- 
sengers and  property  shall  be  transported, 
and  the  compensation  to  be  paid  therefor." 
By  the  next  section  it  Is  provided  that  if 
aoy  railway  corporation  shall  not.  within 
two  years  after  Its  articles  are  filed  and  re- 
corded, begin  the  constmctton  of  its  road, 
and  expend  SO  per  cent,  of  the  amount  of 
its  capital  within  five  years  after  the  date 
of  ito  organization,  its  corporate  existence 
and  powers  shall  cease.  By  section  614,  Id., 
It  is  iworlded  that  where  the  property  and 
franchises  of  any  railroad  company  organis- 
ed and  existing  under  the  laws  of  this  state 
shall  be  sold  and  conv^ed  under  any  pow- 
er contained  In  any  trust  deed  or  mortgage, 
or  pursuant  to  the  judgment  or  decree  of  any 
court  of  competent  Jurisdiction,  It  shall  be 
lawful  to  organise  a  railroad  company  un- 
der the  laws  of  this  state  for  the  purpose 
of  purchasing,  maintaining,  and  op«»tlng  the 
property  so  sold  and  conv^ed.  By  the  see* 
tlon  following  It  provided  that  the  rail- 
road company  so  organised  shall  haTe  pow- 
er to  acquire  the  property  and  franchises 
pold  and  conveyed  as  contemplated  In  the 
preceding  section,  and  to  ^oy  all  the  es- 
tate, franchises,  rights,  powers,  and  privi- 
leges In  law  or  equity  of  the  corporation 
whose  proper^  and  franchises  luve  been  so 
sold.  By  section  632.  Id.,  provision  Is  made 
for  a  railroad  company,  np<m  a  vote  of  two- 
thirds  in  value  of  its  stockholders,  at  any 
meeting  thereof,  to  amend  Its  articles  of  as- 
Rocintlon,  so  as  to  change  its  terminal,  and, 
when  so  determined,  to  amend  or  alter  its 
articles  of  association,  such  ameudments, 
when  fiied  in  the  offices  where  they  are  to 
be  recorded,  shall  have  the  same  force  and 
effect  as  though  such  amendments  had  been 
Induded  In  and  made  a  part  of.  and  embrac- 
ed in  the  original  articles  of  Incorporation. 
By  section  3703,  Id.,  authority  Is  conferred 
upon  a  railroad  company  to  make  a  new  lo- 
cation of  its  line,  and  that,  where  such  lo- 
cation Is  made,  the  previous  right  of  way 
shall  revert  to  the  owner  of  the  land  through 
which  snch  right  was  granted  on  payment  to 
the  railroad  company  of  the  amount  as- 
sessed by  the  board  of  appraisers  and  paid 
by  the  railroad  company  for  its  previous 
right  of  way. 

The  plaintiff  in  error  was  organized  in 
18St8,  and  In  1899  purchased  the  narrow 
gauge  lines  exhibited  on  the  map  at  a  sale 
ordered  under  foreclosure  proceedings  against 
the  Denver,  Ounnlson  &  LeadvIUe  Bailway 
Company,  tbe  former  owner  of  this  property. 
The  alleged  impairment  of  the  obligations  of 
m  contract  by  the  order  of  tbe  Commission 
in  directing  the  operation  of  through  freight 
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and  psFisenger  trains  Is  based  substantially 
upon  the  statutory  provision  above  noted,  to 
the  effect  that  a  railroad  company,  organized 
under  the  laws  of  this  state,  has  the  power 
to  regulate  the  transportation  of  both  pas- 
sengers and  freight,  and  compensation  there- 
for, and  the  constitutional  provision  that  In 
changing  the  charter  of  a  corporation  in- 
justice shall  not  be  done  to  the  Incorporators. 

The  third  proposition  is  based  substantially 
upon  the  ground  that  the  order  of  the  Rail- 
road Commission  cannot  be  complied  with  ac- 
cept at  a  heavy  loss  to  the  company.  The 
testimony  shows  that  the  grades  between 
Breckenrldge  and  Como  are  steep,  the  curves 
sharp,  and  that  by  reason  of  the  high  altitude 
between  these  points,  which.  In  places,  is 
above  timber  line,  tbe  operation  of  the  road 
between  Bredc^irldge  and  Como  is  expen- 
sive, for  the  reason  that  a  locomotive  can 
only  handle  a  light  tonnage,  and  that  In 
the  winter  snow  must  be  shoveled  from  the 
track  which  at  times  accumulates  to  such 
an  extent  as  to  stop  traffic  for  a  considerable 
time.  On  the  subject  of  losses  Incurred  in 
c^)eratlng  the  entire  South  Park  system  for 
several  years  prior  to  1902,  elaborate  tables 
are  submitted,  from  which  it  anwars  the 
loss  has  been  great  The  same  result  ajveara 
frtmi  the  operation  of  the  road  between  Como 
and  Leadville,  and  Bredcenrldge  and  Lead- 
vllle.  In  computing  lomes,  taxes  and  In- 
terest on  b<Hid8  and  investments  are  charged, ' 
although,  dimlnating  these  Items,  the  tables 
mentioned  show  a  loss.  Our  attention  is  not 
directed  to  any  testimony  from  which  it  Is 
made  to  appear  what  losses  (If  any)  the  com- 
pany would  suffer  In  operating  trains  be- 
tween Breckenrldge  and  Como  in  compliance 
with  tbe  order,  above  that  which  it  now 
claims  to  suffer  in  operating  its  line  from 
Breckenrldge  to  Leadville.  The  company 
does  not  claim  a  loss  will  be  incurred  In  op- 
erating trains  as  directed  by  the  Commission, 
because  they  are  not  necessary  to  accommo- 
date the  freight  and  passenger  traffic  from 
Breckenrldge  to  Denver.  The  evidence  es- 
tablishes that  for  the  years  1906  to  1911, 
both  Inclusive,  the  net  earnings  of  the  com- 
pany on  its  entire  system  ranged  from  |1,897,- 
000,  to  $2,876,000,  and  that  during  this  period 
tbe  following  dividends  were  paid :  1906, 
$340,000;  1907,  $680,000;  and  that  for  each 
of  the  years  1908  to  1911,  inclusive,  $1,300,- 
000.  Breckenrldge  has  a  population  of  over 
800.  We  have  already  called  attention  to  the 
inconveniences  and  expenses  imposed  upon 
the  people  of  Breckenrldge  and  vicinity  re- 
sulting from  closing  the  road  between  that 
point  and  Como.  As  we  understand  the 
record,  the  rates  charged  for  frel^t  shipped 
to  Denver  under  the  arrangement  by  which 
the  railroad  company  handles  that  traffic  via 
Leadville  over  the  Denver  &  Rio  Grande  are 
the  same  as  previously  charged  when  trans- 
ported over  the  South  Park  from  Brecken- 
rldce  to  Denver.   Paasengm  flrom  Brecfc- 
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enrldge  to  Denver,  however,  must  pay  an 
additional  charge  proporttonate  to  the  In- 
creased distance  they  traTel  In  going  Tia 
I^eadTlUe,  as  compared  with  the  distance 
between  Breckenrldge  and  Denver  over  the 
Sonth  Park  Line.  The  time  consumed  Is 
mu<^  greater,  by  many  hours,  than  It  would 
be  by  going  direct  over  the  South  Park.  In 
addition,  the  people  of  Breckenrldge,  in  some 
Instances,  at  least,  must  pay  express  rates 
on  perishable  merchandise.  Instead  of  freight 
rates,  as  before. 

In  support  of  the  contention  on  the  part 
of  plaintiff  in  error  that  the  Judgment  of  the 
district  court  is  erroneous,  when  tested  by 
the  several  propositions  under  consideration, 
it  is  urged  that  the  right  to  build  and  operate 
a  railroad  in  this  state  is  purely  permissive; 
that  the  statutes  do  not  Impose  any  obligation 
upon  a  company  owning  such  road  to  operate 
it  at  a  loss;  that,  when  the  plaintiff  com- 
pany was  organized,  the  statute  empowering 
railroad  companies  to  regulate  the  time  and 
manner  In  which  passengers  and  property 
should  be 'transported  over  their  lines  and 
the  compensation  to  be  paid  therefor  was 
In  force;  that  this  section  was,  in  effect,  a 
part  of  its  charter;  that  to  now  require  the 
company,  either  by  virtue  of  the  Railroad 
Commission  Act  or  the  order  of  the  Com- 
mission, to  operate  trains  In  accordance  with 
such  order  deprives  It  of  a  contract  right; 
that  this  cannot  be  justified  under  the  au- 
thority vested  in  the  General  Assembly  to 
change  the  charter  of  a  corporation,  t>ecause 
a  change  is  inhibited  which  will  do  ai)  la- 
jnstlce  to  the  Incorporators;  and  that  com- 
pelling the  plaintiff  in  error  to  operate  Its 
road  between  Leadville  and  Denver  at  a  loss 
violates  federal  and  state  constitutional  pro- 
visions, because  thereby  its  property  Is  taken 
without  due  process  of  law,  and  it  is  com- 
pelled to  devote  its  property  and  revenues  to 
a  pobUc  QM  without  compoisatlon. 

[I]  In  considering  these  several  questlooa, 
the  first  Important  question  ot  f&ct  to  deter- 
mine IB  whether  or  not  the  record  discloses 
that  a  compliance  with  the  order  of  Uie  Com- 
miuioa  sabjects  the  company  to  a  satotan- 
tlal  loss.  In  considering  this  question.  It 
should  be  borne  in  mind  the  company  does 
not  claim  that  the  trains  directed  by  the  com- 
mission are  not  necessary  to  accommodate  the 
freight  and  passenger  trftflBc  between  Breck- 
enridge  and  Denver,  but  bases  its  rl^t  to 
be  excused  from  complying  with  the  order 
upon  the  gronnd  that  to  operate  the  trains 
ordered  causes  a  loss  which  It  shonld  not  be 
required  to  suffer  when  a  freight  and  pas- 
senger sOTvice  is  provided  via  Leadline. 
The  company  claims  that  the  operation  of  its 
trains  from  Breckenrldge  to  Leadville  eiUalls 
a  loss.  The  record  does  not  disclose  what 
loss,  if  any,  would  be  caused  by  operating 
trains  between  Breckenrldge  and  Como  in 
compliance  with  the  order  of  the  Oommisslon 
above  that  which  the  company  now  claims 


to  suffer  by  operating  Its  line  between  Breck- 
enrldge and  Leadville.  With  trains,  both 
freight  and  passenger,  only  operated  between 
Breckenrldge  and  Leadville,  It  Is  fair  to  as- 
sume that  the  company  only  receives  a  por- 
tion of  the  freight  and  passenger  charges 
which  shipiiers  from  Breckenrldge  to  Denver, 
and  passengers  to  and  from  the  same  points, 
must  pay  for  transportation  freight  and  as 
passenger  rates,  and  that,  If  the  order  of  the 
Commission  were  complied  with,  the  company 
would  receive  the  entire  revenue  derived 
from  both  passenger  and  fret^t  traffic  be- 
tween Breckenrldge  and  Denver,  in  place  of 
the  portion  It  now  receives  for  liandllng  this 
traffic  from  Breckenrldge  to  Leadville.  Man- 
ifestly the  change  in  the  operation  of  its  road 
as  ordered  by  the  Commission  would  Increase 
the  revenue  of  the  company,  as  It  would  thus 
receive  on  both  the  freight  and  passenger 
traffic  betwe^  Breckenrldge  and  Denver  the 
charges  for  such  traffic  over  Its  own  line  for 
the  entire  distance  between  these  points,  in< 
stead  of  the  amount  which  It  receives  there- 
for for  the  short  haul  between  Breckenrldge 
and  leadville.  This  additional  revenue 
might  materially  reduce  the  loss  which  the 
company  now  claims  to  sustain  in  operating 
its  trains  between  Breckenridge  and  Lead- 
ville. Clearly,  If  the  company  relies  upon  the 
ground  that  the  order  Is  unreasonable  be- 
cause a  compliance  therewith  entails  a  loss, 
the  burden  is  upon  It  to  establish  such  loss 
as  a  fact.  This  It  has  failed  to  do. 

[1 0]  If,  however,  we  assume  the  record  dis- 
closes that  a  compliance  with  the  order  of 
the  Commission  will  entail  a  substantial  loss 
In  excess  of  the  revenues  derived  from  the 
operation  of  the  trains  ordered,  then  we 
think  that  neither  this  foct  nor  any  of  the 
propositions  to  be  considered  In  connection 
with  It  Justify  a  reversal  of  the  Judgment 
In  conslderli^  losses  we  dean  it  pwtlnent  to 
suggest  that  Interest  on  bonds  and  invest- 
ment  should  not  be  taken  Into  acoonnt  as  the 
amounts  r^resenting  these  items  coold  not 
be  matOTlaUy  dUEbroit,  whether  the  iroad  wat 
operated  or  not  Taxes  might  be  lees  on  an 
abandoned  road  than  one  in  operation. 

[11]  It  may  be  (bnt  we  do  not  so  dedde 
becanse  not  Involved)  that  a  railway  com- 
pany cannot  be  compelled  to  bnlld  a  project- 
ed line.  That  bowever,  is  a  radically  differ^ 
eut  proposition  from  compelling  it  to  main- 
tain and  operate  a  line  which  has  been  con- 
structed In  accordance  with  ite  cbarter  and 
thereafter  operated,  but  irtiiCh  it  ceases  to  ol^ 
«ate  in  order  to  reduce  expenses.  It  most  be 
remembered  that  railways  are  corporations 
organized  for  public  purposes,  have  been 
granted  valuable  franchises  and  privileges, 
and  that  primarily  they  owe  duties  to  the 
public  of  a  higher  nature  even  than  that  of 
earning  large  dividends  for  their  sharehold- 
ers. United  States  v.  Trans-Mlssourl  Freight 
Association,  166  U.  S.  290,  332,  17  Sup.  Ct 
640,  41  U  BO.  1007.  The  franchise  wblcb 
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plaintiff  In  error  obtained  by  IncorporatlDg 
nnder  the  laws  of  tbls  state  was  not  granted 
for  Its  profit  alone,  or  tbat  of  Its  8to<dctH>ld- 
era.  but  In  a  large  measure  for  the  boieflt  of 
tbe  public,  and.  while  it  Is  a  private  corpo* 
ration,  the  public  Is  interested  In  the  busi- 
ness In  which  it  is  engaged  In  the  capacity 
of  a  common  carrier.  In  this  capacity  it  is 
a  public  servant,  and  amenable  as  such. 
People  ex  rel.  v.  G.  &  A.  By.  Co.,  ISO  IlL  175, 
22  N.  B.  857. 

[12]  It  is  undoubtedly  true  that  a  railway 
company.  In  the  absence  of  a  statute  limiting 
its  power,  is  vested  with  a  wide  discretion  In 
operating  its  line  of  road ;  but  this  discretion 
Is  not  absolute.  It  must  be  exercised  with 
due  regard  to  the  welfare  of  the  public. 
People  ex  rel.  v.  C.  &  A.  B.  B.,  supra. 

[1 3}  At  the  time  the  plaintiff  In  error  was 
organized,  and  when  It  purchased  the  South 
Park  system,  the  statute  did  grant  it  the 
right  to  regulate  the  time  and  manner  in 
which  passengers  and  property  should  be 
transported  over  the  lines  of  that  system; 
but  this  did  not  confer  upon  It  the  unlimited 
right  to  operate  its  trains  as  it  saw  fit,  with- 
out regard  to  the  interest  of  the  public.  This 
grant  of  power  must  be  read  in  connection 
with  the  obligation  which  the  law,  independ- 
ent of  the  statute,  impliedly  Imposed  upon 
It  to  80  operate  its  trains  and  furnish  such 
service  as  would  reasonably  serve  the  needs 
of  the  public  The  right  of  a  state  to  reason- 
ably control  a,  railroad  company  In  the 
operation  of  trains,  within  its  Jurisdiction, 
win  not  be  considered  as  having  been  sur- 
rendered either  by  statute  or  constitutional 
provision,  in  the  absence  of  positive  words 
to  that  effect,  or  their  equivalent  in  law. 
There  is  nothing  In  either  the  statutes  or  the 
Constitution  of  the  state  to  indicate  the  in- 
tention to  surrender  such  control;  so  that 
simply  granting  to  a  railroad  company  the 
right  to  fix  the  manner  of  running  its  trains 
does  not  deprive  the  state  of  its  power  to 
act  upon  the  reasonableness  of  Its  action 
in  this  respect  Ballroad  Commission  Case, 
116  U.  S.  307,  6  Sup.  Ct  334,  3SS,  1191,  29 
L.  Ed.  636.  The  Constitution  of  the  state 
Inhibits  the  General  Assembly  from  so  chang- 
ing the  charter  of  a  corporation  as  to  work 
Injustice  to  the  incorporators ;  but  in  our 
opinion  this  provision  Is  not  applicable. 
Merely  requiring  the  railroad  company  to 
observe  the  obligations  which  the  law  im- 
poses upon  it  to  reasonably  serve  the  public, 
by  either  the  terms  of  the  Ballroad  Commis- 
sion act  or  the  order  of  the  Commission,  by 
virtue  of  the  authority  vested  In  them,  is 
nothing  more  than  requiring  it  to  comply  with 
its  legal  obligation.  This  does  not  Invade 
any  constitutional  right,  neither  does  it  work 
an  injustice  to  the  incorporators.  As  pre- 
viously stated,  the  railroad  company  does 
not  claim  tbat  the  service  ordered  it  unnec- 
essary, except  upon  the  ground  that  operating 
Its  trains  between  Breckenrldge  and  Lead- 
Tllls  affords  a  aerrlce  which  ought  to  excuse 


It  from  complying  with  the  order  of  the 
Commission.  We  have  called  att^tlon  to  the 
fact  that  refusing  to  obey  the  order  of  the 
Commission  subjects  the  people  of  Brecken- 
rldge and  vicinity  to  great  inconvenience, 
pecuniary  loss,  and  loss  of  time;  and  this 
brings  us  to  a  consideration  of  the  question 
of  whether  or  not  compelling  the  railroad 
company,  under  these  circumstances,  to  oper- 
ate Its  trains  betweoi  Leadvllle  and  Depver, 
by  resuming  the  opmtlon  of  its  line  t>e- 
tvre&a.  Como  and  Breckenrldge,  at  a  sub- 
stantial loss,  deprives  it  of  its  property  with- 
out due  process  of  taw,  and  requires  it  to 
devote  Its  property  to  a  public  use  without 
compensation. 

[14,  IS]  Unquestionably,  railroad  property 
Is  protected  by  constitutional  guaranties,  but 
these  rights  are  not  abridged  by  being  sub- 
jected to  reasonable  governmental  power  of 
regulation.  Mo.  Pac.  By.  Co.  v.  E:an8as,  216 
U.  S.  262,  30  Sup.  Ct  330,  64  L.  Ed.  472. 
The  consideration  for  the  franchise,  rights, 
and  privileges  granted  a  railroad  company 
by  a  state  is  the  resulting  l>enefits  to  the 
public,  and  the  acceptance  by  the  company, 
generally  speaking,  imposes  upon  It  the  obli- 
gation to  operate,  when  constructed,  the  rail- 
road it  was  incorporated  to  construct  and  of 
doing  so  in  the  manner  and  for  the  purpose 
contemplated  by  its  charter.  State  ex  rel. 
Grlnsfelder  v.  Street  By.  Co.,  19  Wash.  518, 
53  Pac.  719,  41  L.  B.  A.  615,  67  Am.  St 
Rep.  739;  People  ex  rel.  v.  C.  &  A.  B.  B. 
Co..  130  111.  175,  22  N.  E.  857;  Gates  v. 
Boston  B  B.  Oa,  S3  Conn.  333,  S  Atl.  695; 
33  Cyc.  635. 

[II]  One  of  the  obligations  thus  Imposed, 
as  we  have  said.  Is  to  so  operate  Its  trains 
as  will  reasonably  serve  the  needs  of  the 
public  Applying  these  propositions  to  the 
case  at  bar,  it  follows  that  plaintiff  in  error, 
by  organizing  for  the  purpose  of  purchasing 
the  South  Park  system,  and  purchasing  it 
was  granted  and  accepted  a  franchise  for  the 
benefit  of  the  public,  which  obligated  It  to  op- 
erate the  road  it  purchased  in  such  manner  as 
to  reasonably  accommodate  the  public  At  the 
time  it  purchased  the  South  Park  system  it 
purchased  other  lines,  as  stated  In  a  former 
part  of  this  opinion.  It  operated,  or  here- 
tofore has  operated,  all  these  lines  as  one 
system  under  one  general  management  and 
control.  They  are  In  no  sense  separate  or 
independent  It  appears,  as  previously  stat- 
ed, that  the  operation  of  its  entire  sjntem 
has  resulted  in  net  returns  aggregating  large 
sums  for  each  of  the  six  years  previous  to 
the  date  the  action  was  instituted  before  the 
Commission,  and  that  during  that  period  it 
has  paid  Its  stockholders,  annually,  large 
sums  In  the  way  of  dividends.  It  has  not 
surrendered  Its  franchise,  and  continues  In 
the  enjoyment  of  all  its  corporate  rights. 
It  does  not  claim  that  the  service  ordered  Is 
more  than  sufHcient  to  accommodate  the  traffic 
between  Denver  and  Leadvllle.  In  such 
circumstances  the  question  ot  loss  must  be 
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considered  In  connection  with  Its  dnties  and 
the  prodactlveness  of  Its  corporate  business 
as  a  whole.  The  law  Imposes  upon  it  the 
duty  of  furnishing  adequate  facilities  to  the 
public  on  its  eutire  system,  not  a  part ;  and 
it  cannot  be  excused  from  performing  its 
full  duty  merely  because  by  ceasing  to  oper- 
ate a  part  of  Its  system,  the  net  returns 
would  be  Increased;  so  that  It  canaot  be 
said,  under  the  facts,  that  requiring  plaintiff 
In  error  to  perform  its  duty  to  the  public 
by  furnishing  an  adequate  service  over  Its 
11n«;  between  Denver  and  I^eadvllie,  although 
a  pecuniary  loss  Is  entailed.  Is  tinreasonable 
or  deprives  It  of  any  constitutional  right, 
either  federal  or  state.  Mo.  Pac.  Ry.  Co. 
r.  Kansas,  216  U.  S.  262,  30  Sup.  Ct  330, 
54  U  Ed,  472 ;  Atl.  Coast  Une  R.  R.  Co.  v. 
N.  C.  Corp.  Com.,  206  U.  S.  1,  27  Sup.  Ct 
585,  51  L.  Ed.  933,  11  Ann.  Cas.  398  ;  Cor- 
poration Com.  V.  Railroad,  137  N.  C.  1,  49 
S.  E.  191.  In  brief,  under  the  facts  of  the 
case  at  bar,  an  order  requiring  a  railroad 
company  In  the  possession  and  enjoyment 
of  Its  cbarter  itowers  and  privileges  to  fur- 
nish a  necessary  service  does  not,  even 
though  a  cuuipllance  with  the  order  entails 
a  loss,  deprive  It  of  its  property  without 
due  process  of  law,  or  compel  It  to  devote 
its  property  and  revenues  to  a  public-  use 
without  Just  compensation,  for  the  obvious 
reason  that  such  an  order  merely  requires 
it  to  discharge  Its  legal  obligations.  Ot 
course,  that  a  service  ordered  will  entail  a 
loss  is  a  circumstance  to  consider  in  deter- 
mining the  reasonableness  of  the  order,  but 
a  common  carrier  cannot  successfully  com- 
plain that  a  loss  will  thus  he  occasioned  when 
it  appears  ttiat  the  ordered  service  requires 
nothing  more  than  necessary  transportation 
facilities. 

In  the  Missouri  Pacific  Case,  supra,  a  writ 
of  error  was  prosecuted  to  the  Judgment  of 
the  Supreme  Court  of  Kansas,  directing  the 
railroad  to  obey  an  order  of  the  Railroad 
Commission  of  that  state,  requiring  the  com- 
pany to  furnish  an  exclusive  passenger  serv- 
ice on  one  of  Its  branches  In  lieu  of  a  mixed 
train  service.  There,  as  here,  the  company 
attacked  the  validity  of  the  order  upon  the 
ground  that  a  compliance  with  it  would  re- 
sult In  a  pecuniary  loss  in  that  the  expense  of 
furnishing  an  exclusive  passenger  train  serv- 
ice would  exceed  the  revenues  derived  from 
such  service.  The  company  contended  that 
compelling  It  to  suffer  such  loss  Invaded  Its 
constitutional  rights.  The  Supreme  Court 
hAi  that,  so  long  as  the  company  was  in  the 
possessioii  and  enjoymmt  of  Its  diarter  pow* 
ers.  It  was  its  dnty  to  furnish  adequate  Ila- 
elUtles  for  transporting  passmgers,  and  that 
Mqnirlng  It  to  perfom  a  service  In  this  re- 


spect, which  was  not  unreasonable,  although 
such  performance  would  entail  a  loss,  did  not 
deprive  the  railroad  company  of  Its  property 
without  due  process  of  law,  or  result  In  the 
taking  of  its  property  for  a  public  use  with- 
out compensation,  for  the  reason  tliat  such 
order  was  nothing  more  Uian  requiring  it  to 
do  tliat  which  It  was  essentially  its  duty  to 
perform.  In  speaking  to  tliis  point,  the  court 
quoted  with  approval  from  the  Atlantic 
Cbast  Line  Case,  supra,  where  It  was  said: 
"Of  course,  the  fact  that  the  furnishing  of  a 
necessary  facility  ordered  may  occasion  an 
incidental  pecuniary  loss  Is  an  important 
criteria  to  be  taken  Into  view  In  determining 
the  reasonableness  of  the  order;  but  It  Is  not 
the  only  one,  as  the  duty  to  furnish  necessary 
facilities  is  coterminous  with  the  powers  of 
the  corporation.  The  obligation  to  discharge 
that  duty  must  be  considered  in  connection 
with  the  nature  and  productiveness  of  the 
corporate  business  as  a  whole,  the  character 
of  the  services  required,  aud  the  public  need 
for  Its  performance."  In  considering  further 
the  dnties  Imposed  upon  a  railroad  company 
to  furnish  adequate  transportation  tecillties. 
the  court,  speaking  through  Mr.  Justice  White, 
said:  "But,  where  a  duty  which  a  corporation 
Is  obliged  to  render  is  a  necessary  conse- 
quence of  the  acceptance  and  continued  en- 
joyment of  Its  corporate  rights,  those  rights 
not  having  been  surrendered  by  the  corpora- 
tion, other  considerations  are,  in  the  nature 
of  things,  paramount,  since  It  cannot  be  said 
that  the  order  compelling  the  performance  of 
such  duty  at  a  pectmiary  loss  is  unreasonable. 
To  conclude  to  the  contrary  would  be  but  to 
declare  that  a  corporate  charter  was  purely 
unilateral,  that  it  was  binding  In  favor  of  the 
corporation  as  to  all  rights  conferred  upon 
It,  and  was  devoid  of  obligation  as  to  duties 
Imposed,  even  althongh  such  duties  were  the 
absolute  correlative  of  the  righte  conferred." 
Counsel  for  plaintiff  in  error  cite  many  au- 
thorities in  support  of  their  contention  that 
the  charter  of  the  company  Is  permissive, 
that  the  order  of  the  Commission  Impairs  the 
obligation  of  contract  and  deprives  the  com- 
pany of  property  without  due  process  of  law. 
whldi  we  do  not  de^  it  necessary  to  review, 
as,  in  our  Judgment,  the  cases  dted,  fn  con- 
nection with  those  dted  txom  11%  206  and 
216  n.  B.,  sustain  our  conclusion  ttut  neither 
of  these  propositions  Is  tenaUe.  In  our 
opinion,  the  law  and  the  facts  fully  Justify 
the  order  of  the  Oommlsslon  and  the  Judg- 
ment ot  the  district  court  directing  the  com- 
pany to  obey  it,  and  that  Judgment-  will, 
therefore,  be  afflnned. 
Judgment  affirmed. 

HILL,  J.^  not  participating. 
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BUTSCHEB  T.  YOXAtU 

(Conrt  of  Appeal*  of  Colorado.  Jan.  18, 1913.) 

Frauds.  Statute  of  ({  OR*)— Appucation— 
Sales— "Pabt  Pbbfobhancb." 

Where  defendant  indiTiduaUy  bought  and 
accepted  certain  lambs  from  plaintiff,  and  made 
an  unqualified  part  payment  fw  same,  this  con- 
stituted such  an  acceptance  and  part  payment 
as  took  the  contract  out  of  the  statute  of 
frauds,  though  subBcqueutly  defendant  refused 
to  pay  the  balance,  because  the  firm  of  which 
plaintiff  was  a  member  bad  not  or  migiit  not 
lulfiU  a  contract  to  sell  a  certain  number  of 
lambs  to  the  firm  of  which  defendant  was  a 
member. 

[Ed.  Note.— For  other  fases,  see  Frauds, 
SMote  of.  Cent  Dig.  K  183-186;  Dee.  Dig. 

For  other  definitlrais.  see  Words  and  Phraaes, 

vol;  6^  p.  5182;  toL  8,  p.  7746.] 

Appeal  from  District  Court,  City  and  Cotm- 
ty  of  Denver;  Carlton  M.  Bliss.  Judge. 

Action  by  Edward  YoxaU  against  Louis 
0.  Butscher.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

T.  J.  Leftwicb,  of  Ft  Collins,  for  appel- 
lant 

MORGAN,  J.  The  appellee  recovered  a 
Judgment  in  the  lower  court  for  ¥1,316,  al- 
leged In  Ills  complaint  to  be  due  bim  from 
appellant  upon  a  verbal  agreement,  made 
between  ttaeni,  individually,  for  tbe  purchase 
and  sale  of  some  lambs.  The  appellant  con- 
tends that  tbe  contract  was  wltbln  tbe  stat- 
ute of  frauds,  and  that  a  reversal  should  be 
hadt  because  the  proof  did  not  show  such  a 
delivery  and  acceptance  of  the  lambs  as 
would  take  the  contract  out  of  the  statute. 

At  the  time  the  Iambs  were  delivered,  and 
when  the  aK>elIee  demanded  the  payment  tor 
tbcan,  tlie  appellant  refused  to  pay  the  agreed 
price  of  Are  cents  pe«  pound,  although  be 
had  accepted  the  lambs,  at  that  time,  but 
claimed  tbe  right  to  take  theru  on  another 
contract  of  purchase,  that  the  appellee  and 
bis  partner  bad  made  for  the  sale  and  de- 
livery of  a  larger  number  of  Iambs,  at  a  less 
price,  with  the  appellant  and  his  partner. 
The  appellant  stated,  however,  In  his  te»- 
tlmony,  that  he  recognized  tbe  lambs  d^ver- 
ed  at  that  time  to  be  the  lambs  which  be 
bad  agreed  to  buy  from  the  appellee.  Indi- 
vidually, under  the  contract  sued  upon,  at 
five  cents  a  pound,  and  further  stated  that 
be  was  willing  to  pay  for  them  under  this 
laMet  ocmtract  'provided  appellee  ai^  bis 
partner,  afterwards,  should  dellvw  all  of  the 
lambs  which  they  had  agreed  to  deliver  un- 
der tbe  contract  made  between  the  two  part- 
nerships aforesaid.  The  contract  sued  upon 


was  made — and  this  was  conceded — between 
tbe  appellant  and  the  appellee  as  individu- 
als, and  not  In  any  way  connected  with  their 
partnership  affairs.  Part  of  tbe  money  due 
for  the  lambs,  2,527  in  number,  under  tb^ 
contract  sued  upon,  was  paid  at  the  time  of 
said  delivery,  and  accepted  by  tbe  appellee 
as  a  payment  upon  tbe  contract  sned  upon ; 
and  the  appellant,  after  such  part  payment 
and  after  the  delivery  aforesaid,  wrote  the 
appellee  that  he  would  want  to  know  that 
the  partnership  contracts  "shall  be  filled  to 
their  complete  number"  before  be  paid  in 
full  for  tbe  2.527  head.  Appellant's  refusal 
to  pay  In  full,  on  tbe  ground  that  the  appel- 
lee and  his  partner  had  not  fulfilled  or  might 
not  fulfill  the  contracts  made  between  the 
two  firms,  did  not  have  any  binding  effect 
upon  the  appellee  as  an  Individual,  especial- 
ly when  taken  in  conuectlon  with  bis  testl- 
mony  aforesaid,  and  In  view  of  the  further 
fact  that  part  of  the  purchase  price  was 
paid  under  the  distinct  statement  of  the  ap- 
pellee that  be  would  accept  such  payment  as 
a  payment  upon  the  omtract  between  him- 
self and  tbe  anpelhuit  Individually,  and' hot 
In  paj'moit  upon  any  other  contract  that  ex- 
isted between  tbe  two  partnerships,  and  the 
further  fact  that  when  such  payment  was 
made  It  was  In  no  way  limited,  but  awu- 
ently  paid  with  tbe  understanding  that  it 
was  upon  tbe  individual  contract  as  set 
forth  In  tbe  complaint  and  also  the  admis- 
sion In  the  letter  aforesaid  that  part  payiflent 
had  been  made.  Under  these  conditions,  the 
statute  of  frauds  was  iu  no  way  applioible 
to  tbe  case,  because  tbe  acceptance  and  part 
payment  would  prevent  such  ai^llcatlon. 

The  statute  of  frauds  was  not  pleaded  by 
the  defendant  In  the  lower  Court  In  his  an- 
Bw&t,  but  tbe  case  seems  to  have  been  tried 
upon  tbe  theory  that  such  defense  had  been 
properly  pleaded;  but  as  before  stated,  tbe 
question  as  to  whether  It  vas  or  was  not 
pleaded  becomes  of  no  importance,  when  It  is 
concluded  that  the  acc^tance  and  part  pay- 
ment was  sufficient  to  avoid  tbe  statute^  Tbe 
lower  court  beard  all  of  the  testimony,  and 
necessarily  came  to  the  concluston  that  the 
statute  did  not  apply,  and  also  that  the  ap- 
pellee fully  performed  his  part  of  tbe  eon- 
tract  and  delivered  the  lambs  on  the  same, 
and,  having  been  paid  a  portion  of  the  pur- 
chase price,  was  entitled  to  recover,  under 
the  facts,  the  balance  that  was  due. 

There  are  no  other  assignments  of  error 
sufficient  to  warrant  any  Investigation,  and, 
finding  no  substantial  error  In  the  trial,  tbe 
Judgment  of  tbe  lower  court  la  affirmed. 

Affirmed. 


*ror  othn  cases  Ma  same  tople  and  sscthrn  NUMBER  la  Dec.  DU[,  ft  Am.  Dis*  Ker-No.  Berfei  A  Kep'r  Indmi 
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BMPIRB  RANCH  ft  CATTLE  CO.  T. 
GIBSON. 

(Court  of  Appeal*  of  Colorado.  Jan.  IS,  1913.) 

1.  Taxation  <|  761*)— Tax  Dbei>— Vai-iditt. 

A  tax  deed  showiog  that  several  dodcod- 
Hffaou  tracts  of  Land  were  sold  en  masse  for  a 
gross  snm,  or  that  the  certificate  of  sale  issaed 
to  the  county  was  assigned  b;  the  couot;  clerk 
more  than  three  years  after  the  date  of  issu- 
ance, and  failing  to  show  that  the  lands  were 
offered  from  day  to  day  until  the  last  day  of 
the  sale,  when  they  were  stricken  off  to  the 
county,  IS  void  on  its  face. 

[Bd.  Note.— For  ottier  eaaei,  see  Q^xatfon, 
Cent  Di«.  ||  1609.  1613;  Dec.  Dig.  %  761.*] 

2.  JUDOUBUT   (I  961*)— EriDKircE— Adiossi- 
BiLmr. 

A  county  conrt  decree,  offered  in  evidence 
in  ejectment  in  the  district  court,  was  properly 
excluded  when  unaccompanied  by  the  jadgment 
roll  showing  tiie  serriee  of  process  on  which  the 
eonnt7  court  acquired  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Jodgmoit, 
Gent  Dig.  if  1808-1812;  Dec.  Dig.  1  95L*] 

8.  JUOOICBMT    (I  951*)— EJVIDXffCB— ASICIBSI- 
BltlTT. 

A'  county  court  decree  quieting  title  and 
the  judgment  roll,  when  offered  in  evidence  in 
ejectment  in  the  district  court,  were  properly 
excluded  where  the  judgment  roll  showed  no 
personal  service  and  the  affidavit  for  service  by 

Sublication  failed  to  state  the  post  office  ad- 
resB  of  the  defendant  or  that  the  same  was  un- 
known to  affiant;  the  judgment  roll  being  in* 
admissible  because  insufficient  to  support  the 
decree,  and  the  decree  being  inadmissible  be- 
cause not  supported  by  a  sufficient  judgment 
rolL 

lEd.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  fS  1808-1812;  Dec  Dig.  {  951.*] 

4.  JUDOMBNT  (S  490*)— COLLATEBAL  ATTACK— 
SUBSTrrUTED  SBBVICE— AmOAVIT. 

A  decree  quieting  title,  based  on  substitut- 
ed service,  was  void  and  open  to  collateral  at- 
tack where  the  affidavit  for  publication  failed 
to  state  the  post  office  address  of  the  defendant 
or  that  the  same  was  unknown  to  affiant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S§  926-028 ;  Dec  Dig.  |  490T] 

Appeal  from  District  Court,  Tuma  Coonty; 
H.  P.  Burke,  Judge. 

Action  by  Charles  B.  Gibson  against  the 
Empire  Ranch  ft  Cattle  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Modified  and  afflrmed. 

R.  H.  Gilmore,  of  Denver,  for  appellant 
John  F.  Mall,  of  Denver,  for  aK>clle& 


KING,  J.  Action  by  Charles  E.  Gibson, 
appellee,  In  the  nature  of  ejectment  to  recov- 
er possession  (1)  of  the  N.  R  ^  of  section 
11,  (2)  the  S.  %  of  the  S.  W.  %  and  the  S. 
^  of  the  S.  E.  ^  of  section  8,  all  in  town- 
ship 5  Dortli,  range  46  west,  in  Yuma  county, 
Colo.  Appellant's  answer  consisted  of  four 
separate  defenses :  (1)  a  general  denial ;  (2) 
as  to  the  S.  H  of  the  S.  W.  ^,  section  8, 
aforesaid,  an  allegation  of  ownership  in  fee 
simple  and  right  to  possession  under  certain 
treasurer's  deeds  Issued  upon  tax  sales,  and 
judgment  and  decree  of  the  county  court  of 


Yuma  county  quieting  title  In  a  proceeding 
wherein  appellant  was  plaintiff  and  one  Hen- 
ry A.  Bartholomew  was  defendant ;  (3)  same 
allegations  as  to  the  8.  H  of  the  S.  E.  %  of 
section  8,  as  alleged  la  the  second  defense; 
(4)  as  to  the  N.  E  ^4  of  section  11,  aforesaid, 
an  allegation-  of  ownership  in  fee  simple  and 
right  to  possession  under  certain  treasurer's 
tax  deeds,  and  judgment  of  the  county  court 
of  Yuma  county,  quieting  title,  in  an  action 
wherein  appellant  was  plaintiff  and  Charles 
A.  Thompson  and  others  were  defendants, 
also  a  certain  correction  tax  deed.  The  rep- 
llcatlon  put  in  Issue  the  title  under  the  tax 
deeds  and  the  decrees,  ailing  the  tax  deeds 
to  be  void  on  the  face  thereof,  denying  the 
due  making  and  entry  of  slald  decrees,  and 
alleging  that  they  were  void.  Plaintiff  de- 
ralgned  title  from  the  patentee,  and  BU(di  ti- 
tle is  not  disputed,  exc^t  as  It  la  claimed  to 
have  been  dlv^ted  by  appellant's  treasurer's 
tax  deeds,  and  by  the  decrees  quieting  title. 

[1]  Each  and  every  of  the  tax  deeds  offer- 
ed was  void  cm  its  face  for  either  or  all  of 
the  following  reasons:  That  It  appeared 
that  several  noncontlgnoiis  tracts  of  land 
were  sold  en  masse  for  a  gross  sum,  or  that 
the  certificate  of  sale  issued  to  the  county 
was  assigned  hj  the  county  derk  more  than 
three  yean  after  the  date  of  issuance,  or 
fiiiled  to  show  that  such  lands  were  offered 
from  day  to  day  until  the  last  day  of  the 
sale. 

[2]  Aa  to  the  N.  E.  %  of  section  11,  defend- 
ant offered  In  evidence  Exhibit  4,  a  decree  of 
the  «>unt7  court  of  Yuma  county  quieting 
Utle  in  the  defendant,  dated  July  10, 1902,  in 
an  action  then  pendbig  wherein  the  Empire 
Ranch  ft  Cattle  Company  was  plaintiff  and 
Charles  A.  Thompson  and  others  were  de- 
fendants. The  Judgment  roll  In  said  cause 
was  not  offered  in  evidence,  and  plalntlfTs 
objection  to  the  oftor  of  the  decree,  as  in- 
competent for  the  reason  that  no  foundation 
had  been  made  for  the  offer  by  first  Introduc- 
ing the  judgment  roll,  was  sustained,  and 
the  decree  excluded  as  evidence.  Inasmuch 
as  this  decree  was  offered  as  an  estoppel  and 
to  establish  title  In  the  defendant,  it  was 
not  admissible,  when  unaccompanied  by  the 
Judgment  roll,  showing  the  service  of  pro- 
cess on  which  the  court  acquired  jurisdiction. 
McLaughlin  v.  Relchenbach  (Sup.)  122  Pac. 
47;  Empire  Ranch  ft  Cattle  Co.  v.  Gibson 
(No.  3,482)  128  Pac.  473,  and  Terry  v.  Gibson 
(No.  3,660)  128  Pac  1127  not  yet  officially  re- 
ported. 

[3, 4}  As  to  the  S.  %  of  the  S.  W.  14  and 
the  S.  H  of  the  S.  E.  %  of  section  8,  defend- 
ant offered  In  evidence  Exhibits  7  and  8,  be- 
ing decrees  of  the  county  court  of  Yuma 
county  quieting  title  to  the  lands  In  question 
in  the  Empire  Ranch  ft  Cattle  Company. 
Objection  was  made  on  the  ground  that  said 
decrees  were  Immaterial,  irrelevant,  and  In- 
competent, and  for  the  specific  reason  that 


*For  other  cases  see  same  toplo  and  ssetloa  HUHBBR  In  Ose.  Dl|t  ft  Am.  Dig.  lUr-No.  Ssriss  ft  Rv'r  XndsM 
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ttie  evidence  ibovs  that  plaintiff  clafanB  title 
thTongh  Harry  S.  Baifholomev,  and  the  de- 
crees offered  were  against  Henry  A:  Barthol- 
omew. Dc^ndant  then  offered  the  Judgment 
roll  In  case  No.  464  of  said  comi^  conrt  as 
Exhibit  B.  Tfats  was  objected  to  as  Incom- 
petrat  tor  the  spedBc  reason  that  the  affida- 
vit made  to  secore  publication  of  summons, 
and  ai^>earlng  In  the  roll,  neither  stated  the 
post  office  address  of  the  defendant  nor  that 
snch  address  was  unknown.  The  objections 
were  sustained,  and  the  decrees  and  Judg- 
ment roll  excluded. 

An  examination  of  the  Judgment  roll  offer- 
ed shows  that  the  decree  was  against  Henry 
A.  Bartholomew;  that  the  complaint  was 
against  Harry  S.  Bartholomew;  that  the 
summons  was  directed  to  Henry  S.  Bartholo- 
mew and  returned  not  served.  The  affidavit 
for  publication  of  summons  gave  the  name 
of  the  defendant  as  Henry  3.  Bartholomew, 
failed  to  state  the  post  office  address,  or  that 
such  address  was  unknown.  In  view  of  the 
void  affidavit.  If  the  Judgment  roll  had  been 
admitted,  the  decree  quieting  title  most  have 
been  held  void  upon  the  authority  of  Empire 
Banch  ft  Cattle  Co.  v.  Coldren,  61  Colo.  115, 
117  Pac.  1005.  And  for  the  same  reason  the 
Judgment  roll  was  properly  held  Inadmissi- 
ble because  Incompetent  and  Insnffident  to 
support  the  decree,  and  the  decree,  unsup- 
ported by  a  sufficient  Judgment  roll  showing 
Jurisdiction,  was  also  properly  excluded.  Ap- 
pellant could  not  have  been  prejudiced  by 
the  exclusion  of  the  Judgment  roll,  because, 
whether  admitted  or  excluded,  the  effect  was 
the  same.  The  Judgment  being  void  for  lack 
of  Jurisdiction  of  the  parties,  it  will  be  un- 
necessary to  determine  the  question  raised 
as  to  the  variance  In  the  given  name  and 
the  middle  initial  of  the  defendant,  Bartholo- 
mew. 

The  decree  of  the  court  should  be  so  modi- 
fied as  to  confine  the  effect  of  annulling  tlie 
tax  deeds  to  the  parcels  of  land  herein  In 
controversy,  and  the  trial  court  is  directed 
to  make  such  modification  upon  motion  of 
appellant 

As  modified,  the  Judgment  is  affirmed. 


BUFIBB  BANCH  ft  CATTLB  00.  T. 
HOWELL. 

<Conrt  of  Appeals  of  Colorado.  Jan.  13,  1913.) 

1,  SincTUBRT  (J  12*)— EvinsKCE— Recitals 
OF  Tausm's  Deed— Prima  Fach  Evi- 
dence. 

The  recitals  In  a  trustee's  deed,  offered 
in  evidence  by  plaintiff  Id  support  of  bis  title 
Id  ejectment,  were  prima  facie  evidence  of  the 
facts  therein  stated,  tbongh  the  tnut  deed  did 
not  in  terms  so  provide,  and,  in  the  absence  of 
evidence  tending  to  contradict  or  Impeach  them, 
weT«  sufficient  proof  of  title  to  put  the  defend- 
ant on  bis  proof. 

TEd.  Note.— For  other  cases,  see  Ejectment, 
C^L  Dig.  II  47-55;  Dec.  Dig.  8  12.*1 


2.  Taxation  (i  761*)— Deed— VAUDrrr. 

A  tax  deed,  showing  that  several  noncon- 
tigoous  tracts  were  sold  en  masse  for  a  gross 
sum  and  were  struck  off  to  the  county  on  the 
first  day  of  the  sale,  was  void  on  ita  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  1506,  1613 ;  Dec.  Dig.  {  761.*] 

3.  BnoncBNi  (1  24*>— Astkb»  Pobbibsxon— 

PATHBNT  or  TAXES. 

A  payment  of  taxes  by  a  defendant  In 
ejectment,  after  the  filing  of  the  complaint,  is 
not  available  to  invoke  the  seven-year  statute 
of  limitations. 

[Ed.  Xote. — For  other  cases,  see  Ejectment, 
Cent  Dig.  S|  94-98;  Dec.  Dig.  {  24.*] 

4.  Adverse  Possession  <}  110*)— Evidence— 
px^eadino. 

Bvidence  to  show  title  by  the  payment  of 
taxes  for  seven  years,  under  claim  and  color  of 
title  through  a  tax  deed,  waa  properly  excluded 
in  ejectment  where  the  statute  of  limitations 
was  not  pleaded  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  IS  636-045;  Dec.  Dig.  | 
110.*1 

Appeal  from  District  Court,  Yuma  County ; 
H.  P.  Burk^  Judga 

Action  by  Lardnw  Howell  against  the  Em- 
pire Ranch  ft  Cattle  Company.  From  a  Judg- 
ment for  plaintiff,  defoidant  apiieals.  Bfodl- 
fled  and  affirmed. 

R.  H.  GUmore,  of  Denver,  for  ai^iellant 
John  F.  Mail,  of  Denver,  for  aiH>eUe& 

KINO,  J.  Lardner  Howell,  as  plaintiff, 
brought  his  action  in  the  nature  of  ejectment 
to  recover  possession  of  the  N.  W.  14  of  sec- 
ti(«  19,  township  1  south,  range  46  west  In 
Yuma  county,  Colo.,  alleging  ownership  in  fee 
slm^e  and  right  to  possession.  The  answer 
Is  a  general  denlaL  Judgment  was  rendered 
In  favor  of  the  plaintiff  and,  among  other 
things,  adjudged  that  a  certain  treasurer's 
deed  recorded  in  Book  13&9  at  page  189  of 
the  records  of  said  county,  through  wlilch  the 
defendant  claimed  'title,  should  be  "set  aside 
and  for  naught  held  forever,"  and  that  plain* 
tiff  should  pa>-  to  the  clerk  of  the  court,  with- 
in 60  days  trcm  the  date  of  said  decree,  a 
certain  sum  of  money  to  reimburse  the  de- 
fendant for  taxes.  Interest,  and  costs  paid 
on  account  of  said  lands  under  its  void  tax 
deed.  Plaintiff  derated  title  from  the  Unit- 
ed States  and  tlirough  a  deed  of  trust  given 
to  secure  the  payment  of  a  promissory  note, 
and  a  trustee's  deed  executed  and  delivered 
upon  a  a&le  of  said  real  estate  pursuant  to 
the  terms  of  said  deed  of  trust  Defendant 
objected  to  the  deed  of  trust  and  the  trustee's 
deed  as  being  Incompetent  and  irrdevant  and 
assigns  as  error  the  ovmnling  of  its  objec- 
tion. 

[1  ]  The  same  qnestloiis  are  raised  and  ar- 
gued in  this  case  as  to  the  validity  ot  plain- 
tiffs title  under  the  trustee's  deed  aa  were 
considered  and  determined  in  Empire  Ranch 
ft  CatUe  Co.  V.  Howell,  125  Pac.  608,  to  wit, 
that  the  recitals  in  a  trustee's  deed  are  prima 
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facie  OTldence  of  tbe  facts  tberein  stated, 
em  where  tlie  deed  of  tmst  does  not  In 
terms  so  provide,  and  that,  In  the  absence  of 
any  evidence  tending  to  contradict  or  im- 
peach the  recitals  In  the  trustee's  deed,  such 
deed  will  be  held  sufficient  proof  of  title  to 
put  the  defendant  on  hla  proof.  And,  upon 
the  authority  of  that  case,  tbe  plaintUT's 
title  must  be  held  good,  unless  divested  by 
the  alleged  paramount  title  of  the  defendant 
under  the  treasurer's  tax  deed. 

[2]  Defendant  offered  in  evidence  as  par- 
amount title,  and  relies  on,  a  treasurer's  tax 
deed  from  tbe  treasurer  of  Arapahoe  county 
to  Arthur  Hale,  dated  December  19, 1900,  and 
recorded  December  27,  1900,  in  Book  1399  at 
page  1S9  of  the  records  of  said  county,  de- 
scribing and  conveying  the  quarter  section 
herein  in  litigation,  together  with  a  number 
of  other  tracts  of  land  not  In  litigation  in  this 
suit.  Upon  the  objection  of  plaintiff,  this 
deed  was  excluded  as  evidence.  It  shows  on 
its  face  that  several  noncontiguous  tracts  of 
land  were  sold  en  masse  for  a  gross  sum,  and 
that  the  land  was  offered  for  sale  for  the 
first  tbne  cm  the  18th  day  of  Decfflnber.  1897, 
and  on  that  date  sold  to  the  coauty  of  Arapa- 
hoe. The  deed  was  therefore  void  on  its  face, 
and  the  objection  was  juroperly  sustained. 

[1, 4]  Defendant  also  offered  to  prove  pay- 
ment of  taxes  assessed  for  sevoi  successive 
year%  under  <dalm  and  color  at  title.  The 
treasnm's  deed  was  recorded  December  27. 
190O,  and  the  complaint  was  filed  and  the 
suit  commenced  herein  August  13,  1807,  less 
than  seven  years  from  the  time  defendant  ob- 
tained color  of  title  by  the  recordli^  of  the 
deed.  For  that  reasmi,  and  for  the  further 
reason  that  the  statute  of  limitations  was 
not  pleaded  as  a  defteis^  the  court  did  not 
err  in  sustaining  iriaintiff's  objection  to  the 
proof  off  wed. 

Tbe  decree  of  the  court  should  be  so  modi- 
fled  as  to  conflne  the  effect  of  annulling  tbe 
tax  deed  to  the  parcel  of  land  herein  In  contro- 
versy, and  the  trial  court,  upon  motion  of 
ai^Uant,  Is  directed  to  make  such  modifica- 
tion. 

As  modified,  the  Judgment  Is  atfirmed. 


BMPIRB  RANCH  A  CATTLB  CO.  T. 
COLDMAN. 

(Court  of  Appeals  of  Colorado.  Jan.  18,  1913.) 

1.  Tazatioh  (I  761*)— Tax  Dbbo— Vauditt. 

A  tax  deed,  showing  a  sale  of  several  non- 
contiguous tracts  of  land  en  masse  for  a  gross 
sum  and  the  assignment  of  tbe  certificate  by  the 
connty  clerk  more  than  three  years  after  its 
issuance,  and  bUling  to  show  that  the  land  was 
offered  from  das  to  day  until  Uie  last  ^y  be- 
fore being  stricken  off  to  the  eoun^,  was  void 
on  Its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1009.  1613 :  Dec  Dig-  1  761.*] 


2.  JUDOUENT  (I  951*)— Adussion  im  B\i- 
DERCB-'BSQUISITKS. 

A  Judgment  quieting  title,  upon  which  de- 
fendant in  ejectment  relied  as  an  estoppel  and 
to  establish  title  in  himaelf,  was  not  admissi- 
ble in  evidence  when  unaccompanied  by  the 
judgment  roll. 

[Ed.  Xote.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  1808-1812;  Dec  Dig.  S  951.*] 

3.  JunoHKnT  (|  497*)— Goixatbbal  Attack. 

Tbe  district  court  lias  power  to  hold  a 
county  court  jadgment  void  on  collateral  attack 
when  it  affirmatively  appears  from  the  judg- 
ment roll  that  tbe  judgment  was  void  for  want 
of  jurisdiction. 

[EH.  Note— For  other  cases,  see  Judgment, 
Cent.  Dig.      937,  938;  Dec.  Dig.  i  497.*] 

4.  JuDGUENT  ({  496*)— Collatebal  Attack— 
Adjuoicatiok  as  to  Validity. 

Where^  in  ejectment  in  the  district  court, 
defendant  mtroduced  in  evidence  a  decree  of 
the  county  court  quieting  title  in  him,  but  such 
evidence  was  rejected  on  the  ground  that  the 
decree  was  not  accompanied  by  the  judgment 
role,  it  was  improper  for  the  district  court  to 
adjudge  that  toe  county  court's  decree  was 
void ;  it  being  regular  on  its  face. 

lEH.  Note.— For  other  cases,  see  Judgment, 
Cent.Dig.  H  649^.  933,  934;  Dec.Dig.  |49S.*| 

Appeal  from  District  Court,  Yuma  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  by  Oara  G.  Col^an  against  the 
Empire  Banch  Se  Cattle  Company.  From 
a  Judgment  for  plaintlfl^  defendant  appeals. 
Affirmed. 

B.  H.  Gilmore,  of  Denver,  for  appellant 
John  F.  Mall,  of  Denver,  for  appellee. 

KING,  J.  This  was  an  action  In  the  na- 
ture of  ejectment  Tbe  Judgment  was  in  fa- 
vor of  plaintiff,  adjudging  that  she  was  the 
owner  in  fee  simple  and  entitled  to  posa^- 
slon  of  the  N.  W.  ^  of  section  13,  township 
5  north,  range  48  west,  in  Tuma  county, 
Colo.,  and  that  defendant  had  no  right,  title, 
or  interest  in  the  lands.  It  further  ad- 
Judged  that  defendant's  tax  deed,  recorded 
in  Book  28  at  page  163  of  tbe  records  of  said 
county,  conveyed  no  title;  that  a  certain  de- 
cree of  the  county  conrt^  recorded  in  Book 
29  at  page  121  of  said  records,  was  null  and 
void ;  and  that  the  said  treasurer's  deed  and 
the  said  decree  be  set  aside,  annulled,  and 
for  naught  held  forever.  Plaintiff  deraigned 
title  from  the  United  States.  Her  title  de- 
pended  upon  a  tmstee's  deed  executed  by  a 
substituted  trustee  pursuant  to  the  terms  of 
a  deed  of  trust  given  by  the  patentee  of 
said  lands.  The  deed  of  trust,  the  appoint-  . 
ment  of  a  substitute  trustee  or  successor  in 
trust,  the  trustee's  deed,  and  the  objections 
thereto  are  substantially  tbe  same  as  consid- 
ered in  Empire  Ranch  ft  Cattle  Co.  v.  How- 
ell, 126  Pac.  692,  and  In  Empire  Ranch  & 
Cattle  Co.  V.  Stratton,  126  Pac.  1094,  not  yet 
officially  reported,  and  the  reason  and  au- 
thorities sitstalnlng  the  sufficloicy  of  such 
trustee's  deed.  In  the  absence  of  evidence 
overthrowing  Its  prima  fade  sbonlng,  are 
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there  glren  and  collated  by  Judge  Cunning- 
bam,  and  no  good  purpose  would  be  served 
by  repeating  them  here.  Defendant,  as  evi- 
dence of  Its  paramount  title,  ofTered  two 
treasurer's  tax  deeds,  the  first  dated  January 
20,  1902,  and  the  second,  a  correction  tax 
deed,  dated  June  25,  1008,  more  than  teven 
months  after  the  beginning  of  the  snit. 

[1  ]  The  first  tax  deed  was  void  on  Its  face, 
as  it  showed  a  sale  of  several  noncontiguous 
tracts  of  land  en  masse  for  a  gross  sum  and 
the  assignment  of  the  certificate  of  purchase 
by  the  county  clerk  more  than  three  years 
aft^r  the  Issuance  of  said  certificate,  and 
failed  to  show  that  the  land  was  offered 
from  day  to  day  until  the  last  day  of  the 
sale  before  being  strlckoi  off  to  the  county. 
The  correction  deed  was  also  void  for  some, 
though  not  all,  of  the  reasons  hereinbefore 
mentioned  as  applying  to  the  first 

[I]  Defendant  offered  in  evidence,  presum- 
ably as  an  adjudication  of  the  subject-matter 
and  as  an  estoppel,  a  decree  of  the  county 
court  purporting  to  quiet  title  in  the  said 
defendant  The  Judgment  roll  was  not  of- 
fered as  a  foundation  for,  or  in  support  of, 
the  said  decree,  and  upon  objection  the  de- 
cree was  excluded.  The  exclusion  of  the  de- 
cree hpon  plaintiff's  objection  is  sustained 
by  the  authority  of  McLaughlin  t.  Relchen- 
bach  (Snp.)  122  Pac.  47.  If  not  oCTered  for 
the  parpose  named,  It  was  not  admissible  at 
aU. 

[3, 4]  Counsel  for  a]n>ellant  objects  to  the 
decree. of  the  court  In  so  far  as  it  annulled 
the  tax  deeds  and  held  Toid  the  county  court 
decree.  So  for  as  the  objection  pertains  to 
the  tax  deeds,  this  court  has  repeatedly  de- 
cided adrers^y  to  appellant  There  Is  no 
donbt  as  to  the  right  of  the  district  court  to 
bold  a  county  court  decree  void  on  a  col- 
lateral attat^  provided  it  afllrmatively  ap- 
pears from  the  judgment  roll  that  the  judg- 
ment was  void  for  want  of  jurisdiction  in 
the  county  court  EJmplre  Ranch  &  Cattle 
Co.  T.  Coldren,  51  Oolo.  115,  117  Pac.  1006. 
But  we  think  that  where,  as  in  the  instant 
case,  the  decree  of  the  county  court,  regular 
on  Its  face,  containing  recitals  which,  if 
tme,  would  give  the  court  Jurisdiction  to 
prononnce  the  decree,  is  rejected  when  offer- 
ed as  evidence  of  title  and  as  an  estopp^  toe 


the  sole  reason  that  the  judgment  roll  -was 
not  offered  to  support  It— in  other  words, 
the  decree  Is  excluded  for  want  of  competent 
and  sufficient  evidence  to  show  that  the  court 
had  jurisdiction  of  the  parties.  Instead  of 
for  tbe  reason  that  an  affirmative  showing 
has  been  made  that  the  court  had  not  juris- 
diction to  render  the  decree — the  court  was 
without  authority  to  adjudge  the  decree  null 
and  void,  and  the  judgment  should  have  been 
limited  to  holding  the  said  decree  of  no 
force  or  effect  as  against  the  plalntlfTs  title. 
A  decree  that  is  not  affirmatively  shown  to- 
be  void  should  not,  upon  a  collateral  attack, 
be  so  adjudged. 

We  will  not  search  the  record  nor  enter 
Into  the  field  of  conjecture  to  ascertain 
whether  a  Judgment  so  r^ugnant  to  legal 
principles,  Is  or  may  be  prejudicial  In  this 
case.  The  decree  was  appellant's  property, 
of  which  he  may  not  be  deprived  without 
due  process  of  law.  Suppose  the  Instrument 
in  question  had  been  a  warranty  deed  duly 
executed,  acknowledged,  and  delivered  by 
plalntlfTs  grantor,  conveying  the  same,  or 
the  same  and  other,  property  to  appellant, 
and  senior  to  appellant's  deed,  but  unrecord- 
ed, and  of  which  plaintiff  had  no  knowledge 
or  notice,  and  for  that  reason  unaTalling  as 
against  his  title,  or  duly  executed  and  deliv- 
ered but  not  acknowledged,  and  therefore  In- 
competent  and  Insufficient  as  evidence,  would 
It  be  contended  that,  without  further  proof, 
the  court  could  adjudge  the  instrument  void 
and  order  It  canceled  and  annulled?  It  was 
appellant's  privU^e  to  rest  its  case  on  the 
naked  decree,  and  plaintiff's  right.  If  with- 
in the  issues,  to  offer  the  Judgment  roll  to 
defeat  the  decree,  but,  having  failed  so  to 
do,  she  cannot  insist  on  the  Judgment  of  an- 
nulment The  judgment  appealed  from 
should  be  so  modified,  in  respect  to  tbe  coun- 
ty court  decree,  as  to  conform  to  the  views 
hereinbefore  expressed.  Inasmuch  as  the 
tax  deed,  adjudged  to  be  void  and  held  for 
naught,  described  many  parcels  of  land  not 
in  litigation  In  this  suit,  the  Judgment  should 
also  be  so  modified  as  to  limit  Its  applica- 
tion to  the  land  mentioned  In  the  complaint, 
and  the  trial  court  Is  directed  to  make  such 
modifications  upon  motion  of  appellant 

As  modified,  the  judgment  Is  aflOrmed. 
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DAVIS  T.  WEIGHT. 

(Court  <d  Appeals  of  Colorado.    Jan.  13, 
1&13.) 

Appeal  and  Ebbob  (8  14*)— Disposition  or 
Cause— Rk-bntbt  ah  Pending  on  Ebbob— 
"Dismissal  fob  Want  of  Jubisdiction." 
Under  Mills*  Ann.  Code,  S  388a,  which 

fTOTides  that  on  diBmi&sal  of  an  appeal  for 
Eick  of  Jarisdiction,  when  the  court  would  have 
jurisdiction  if  the  action  had  come  up  on  writ 
of  error,  the  court  shall  order  an  entry  of  the 
cause  as  poiding  on  writ  of  error,  the  dia- 
missal  of  an  appeal  for  failure  to  comply  with 
an  order  requiring  a  new  appeal  bond  within 
30  days,  which  was  tendered,  but  not  accepted, 
was  not  a  "dismissal  for  want  of  Jurisdiction,'* 
and  the  cause  could  not  be  re-oitered  as  pend- 
ing on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  48-57;  Dec.  Dig.  1 14.*] 

Appeal  District  Court;  Uesa  County ; 
SprisE  SMckleford,  Judge. 

Action  between  Alfred  H.  DaTls  and  D.  B. 
WrigbL  There  was  a  Judgment  for  tbe  lat- 
ter and  tbe  former  appeals.  On  motion  of 
appellant  to  bare  cause  re-entered  aa  pending 
on  writ  of  error.  Motion  denied. 

Benjamin  Griffith  and  T.  M.  Morrow,  both 
of  Doirer,  for  appellant  Fry  &  Wdsh,  of 
Grand  Junction,  and  Botbgerber  &  Appel,  of 
Denver,  for  appellee^ 


KINO,  J.  December  16.  1912,  the  appeal 
herein  was  dismissed  for  failure  of  appellant 
to  comply  with  an. order  of  the  Supreme 
Court  requiring  ai^llant  to  file  a  new  appeal 
bond  within  30  days  thereafter,  with  sureties 
to  be  approved  by  the  clerk  of  the  Supreme 
Court  A  new  bond  Was  tendered  'March  27. 
1911,  but  the  clerk  refused  to  aiH>rove  the 
sureties.  Appellant  now  mores  tbts  court  to 
re-enter  said  cause  as  pending  on  writ  of 
error. 

Section  3S8a,  Mills'  Annotated  Code,  which 
provides  that  when  tbe  Supreme  Court,  or 
the  Court  of  AiH^eals,  shall  dismlsa  an  ai^>eal 
for  lack  of  Jurisdiction  to  entertain  the  same, 
and  it  shall  apiiear  that  the  conrt  would 
hare  Jurisdiction  if  the  action  bad  come  up 
aa  writ  of  error,  the  court  sbnll  order  the 
cleric  to  enter  the  cause  aa  pending  on  writ 
of  error,  does  not  we  think,  aj^ly  to  tbe  cou- 
dltion  here  found  to  exist  There  was  no 
lack  of  Jurisdiction  to  oitertain  the  appeal 
when  taken  and  perfected.  The  appeal  was 
perfected  as  provided  by  law.  Tbe  cause  w  as 
dismissed,  not  for  lack  of  Jurisdiction,  but 
because  of  the  failure  of  appellant  to  comply 
with  an  order  of  the  Supreme  Court  based 
upon  a  showing  of  insufficiency  of  the  sure- 
ties on  the  api^eal  bond. 

We  tbluk  no  authority  exists  for  re-enter- 
ing this  cause  as  pending  on  writ  of  error, 
and  tbe  motion  tbenfor  will  tw  denied. 


HILKT  V.  DAT  et  aL 
(Supreme  Court  of  Eautuu.    Jan.  11,  1918.) 

(Si/llabut  bv  fk«  Coitri.) 

1.  Adoption  ({{  20,  21*)— Biohts  of  Inhbb- 

XTAKCB. 

Under  the  adoption  act  a  child  legally 
adopted  takes  the  name  of  Uie  adopting  par- 
ent and  is  given  the  same  personal  rights  and 
is  entitled  to  tiie  same  rights  of  inheritance  aa 
a  natural  child. 

[Ed.  Note^For  other  cases,  see  Adoption, 
C^nt.  Dig.  H  20-92,  86-40;  Dee.  Dig.  g  »>, 

2.  Adoption  S*)— Biqhts  of  Inhkbitanok. 

The  amendment  of  1891  of  the  act  con- 
cerning descents  and  distributions  (Gen.  St.. 
1909,  {  2952}  did  not  repeal  or  limit  the  ri^ts 
conferred  on  an  adopted  child  by  the  adoption 
act  and  to  which  he  was  entitlra  prior  to  tbe 
amendment  mentioned. 

[Ed,  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  81 1,  2;  Dec.  Dig.  f  8.«3 

3.  Adoption  (8  21*)  —  Bights  of  Inhbbit- 
ANCB  —  "IjIVino  Ibsub"  —  "Living  Chil- 

DBBN." 

The  words  "living  issue,**  as  used  in  the 
amendiaent,  were  employed  by  tbe  Legislature 
in  the  sense  of  living  children,  and  hence  an 
adopted  child  of  a  prior  deceased  daughter  of 
an  intestate  does  Inhoit  a  portion  of  tbe  es- 
tate of  such  intestate  through  ber  adoptiiif 
mother. 

[Ed.  Note.— For  other  cases,  see  Adoptioik 
Cent.  Dig.  $|  35^0:  Dec.  Dig.  f  21.*] 

(Aiditiotua  SifUalnu  bv  EtUUtrM  Stof  J 

4.  WOBDS    and    PHBABSa— "ISSUB." 

AVhile  in  its  strictest  sense  the  word  "is* 
sue"  applies  to  those  who  are  of  the  blood,  in 
common  parlance  the  meaning  of  the  word  is 
"children,"  and,  when  used  in  legal  docii- 
menta,  its  prima  fade  meoniiv  la  ^'deacttod- 
ants." 

Appeal    from    District   Conr^  StaiEord 

County. 

Action  by  G.  W.  Blley  against  Allle  G. 
Day  and  Gertie  McCaffrey.  Judgment  for 
plaintiff,  and  defendant  McCalErer  appeaBk 
Beversed. 

T.  W.  Afoaelay,.  Of  St  Jobn,  and  a  M. 
Williams,  of  Hutchinson,  for  appellant.  Bob- 
ert  Garvtn,  of  St  John,  for  appelleea. 

JOHNSTON,  C.  J.  G.  W.  Riley  and  hla 
wife.  Drucllla  K.  Biley,  had  two  diildren, 
named  Ilaida  Clothier  and  AUIe  G.  Day. 
Haida  Clothier  adopted  a  child  named  Ger- 
tie McCaffrey.  In  1907  Haida  Clothier  died 
intestate  and  left  surviving  her  parents,  her 
sister,  and  the  adopted  daughter.  Later  Dm* 
cilia  K.  Riley,  who  owned  a  tract  of  land, 
died  intestate,  leaving  aa  her  snrrlvors  her 
husband,  G.  W.  Rlley,  ber  daughter,  AlUe 
G.  Day,  and  the  granddaughter,  Gertie.  G. 
W.  Riley  and  Allie  G.  Day  each  claimed  one- 
half  of  the  real  estate  mentioned,  while  Ger- 
tie claimed  the  share  that  her  foster  moth- 
er, Haida  Clothier,  would  have  inherited  it 
she  bad  survived  the  decedent  Mrs.  Blley. 
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These  were  the  respective  claims  of  the  par- 
ties in  a  proceeding  brought  to  determine 
the  ownership  of  the  decedent's  land.  The 
question  then  Is,  Will  the  property  of  Mrs. 
Riley  descend  to  the  adopted  c^ild  of  her 
deceased  daughter?  The  validity  of  the  adop- 
tion of  Qertle  Is  not  questioned,  and  there 
Is  no  doubt  that  she  does  inherit  from  her 
adopting  mother;  but  the  contention  is  that 
she  does  not  inherit  the  propertr  ot  the  par* 
ent  of  the  adopting  mother. 

[1]  After  prescribio^  the  steps  necessary 
to  the  adoption  of  a  minor  cliild,  the  statute 
declares  that  the  person  adopting  the  minor 
1b  entitled  to  exercise  all  the  rights  of  a 
parent,  and  Is  subject  to  all  the  liabilities 
of  that  relation,  and,  as  to  the  statute  and 
rights  of  the  adopted  child,  it  provides  that: 
"Sllnor  children  adopted  as  aforesaid  shall 
assume  the  surname  of  the  person  by  whom 
they  are  adopted,  and  shall  be  entitled  to  the 
same  rights  of  person  and  property  as  chil- 
dren or  heirs  at  law  of  the  person  thus  adopt- 
ing them."  Gen.  Stat.  1909,  5  5066.  Accord- 
ing to  this  provision,  which  has  been  In  force 
since  1868,  the  minor  so  adopted  is  not  only 
given  the  position  of  a  child,  but  Is  placed  on 
an  equality  with  the  other  children  and  heirs 
«f  the  adopting  parent  as  to  al!  personal  atid 
property  rights.  It  is  claimed,  however,  that 
a  provision  of  the  act  concerning  descents 
and  distributions  limits  the  rank  and  rights 
thus  conferred  on  an  adopted  child.  After 
defining  the  rights  and  portions  of  a  widow 
in  the  estate  of  her  deceased  husband  and 
of  the  surviving  husband  in  the  estate  of 
the  deceased  wife,  it  Is  provided  that:  "Sub- 
ject to  the  rights  and  charges  hereinbefore 
contemplated,  the  remaining  estate  of  which 
the  decedent  died  seised  shall,  in  the  absence 
of  other  arrangements  by  will,  descend  In 
equal  shares  to  his  children  surviving  him, 
and  the  living  Issue,  If  any,  of  prior  de^ 
ceased  children;  but  such  issue  shall  col- 
lectively inherit  only  that  share  to  .which 
their  parent  would  have  been  entitled  bad 
he  been  living."  Gen.  Stat.  1909,  li  2^2. 
This  Is  an  amendment  of  two  sections  of 
that  act  which  Iiad  been  In  force  unchanged 
from  the  enactment  of  the  act  in  1868  until 
the  amendment  of  1891.  The  sections  amend- 
ed read:  "Subject  to  the  rights  and  charg- 
es hereinbefore  contemplated,  the  remaining 
estate  of  which  the  decedent  died  seised  shall, 
In  the  absence  of  other  arrangements  by 
will,  descend  in  equal  shares  to  his  children. 
If  any  one  of  his  children  be  dead,  the  heirs 
«f  such  child  shall  inherit  his  share,  in  ac- 
■cordance  with  the  rules  herein  prescribed, 
In  the  same  manner  as  though  such  child  had 
outlived  his  parent"  Gen.  Stat  1889.  8§ 
2609-2610. 

[21  All  agree  that,  under  the  law  as  It  ex- 
isted prior  to  the  amendment,  an  adopted 
child  took  all  the  rights  of  a  natural  child, 
jULd,  If  It  had  remained  unchanged,  Gertie 
mnild  have  inherited  the  share  that  would 


have  descended  to  her  adopting  mother,  Hal- 
da,  if  Halda  had  outlived  her  mother,  Mrs. 
Riley.  It  is  contended  that  the  Legislature, 
by  the  use  of  the  words  "living  issue"  in  the 
amendment,  intended  to  make  a  distinction 
between  adopted  and  natural  children,  and 
that  only  natural  children  of  a  deceased  par- 
ent should  inherit  from  the  ancestors  of  that 
parent.  In  the  amendment  no  reference  Is 
made  to  the  adoption  statute  which  gives 
the  adopted  child  the  status  and  rights  of  a 
child  by  blood,  and  there  Is  nothing  in  the 
amendment,  except  the  words  "living  issue," 
which  looks  towards  limiting  or  repealing 
the  adoption  act.  It  has  beeu  said  that  the 
adoption  act,  which  is  of  recent  origin,  "Is 
founded  upon  a  wise  and  beneQceut  purpose, 
which  should  be  sustained  and  promoted. by 
giving  the  law  a  liberal  construction."  Boaz 
V.  Swinney,  79  Kan.  332,  334,  99  Pac  621. 
It  is  hardly  conceivable  that  the  Legislature 
intended  to  abrogate  the  provisions  of  the 
adoption  act  or  to  cut  out  the  rights  express- 
ly conferred  upon  adopted  children  by  that 
act  in  such  an  indirect,  blind  way.  In  fact, 
the  words  "living  issue"  are  frequently  used 
interchangeably  with  "living  children,"  a 
phrase  wldetx  fairly  inclvdes  adopted  lAXL- 
dren. 

[4]  It  is  true  that  in  Its  strictest  sense  the 
word  "issue"  applies  to  those  who  are  of 
the  blood;  but  in  common  parlance  the  mean- 
ing of  the  word  is  "children,"  but,  when  the 
term  is  used  In  legal  documents,  its  prima 
facie  meaning  is  descendants.  Webster's  New 
International  Dictionary;  23  Cyc.  359. 

In  the  act  concerning  the  construction  of 
statutes  It  Is  provided  tbalK  "The  word 
Issue,'  as  applied  to  the  descent  of  estates, 
Includes  all  the  lawful  lineal  descendants 
of  the  ancester."  Gen.  Stat  1909,  S  9(37. 
But  the  term  "descendants"  is  sometimes  used 
synonjmously  with  "children"  (Sohmaune 
V.  Goss,  132  Mass.  141),  and  lineal  descend- 
ants has  been  held  to  include  adopted  chil- 
dren. Warren  v.  Prescott  et  al.,  84  Me.  483, 
24  Atl.  948.  17  L.  R.  A.  435,  30  Am.  St  Rep. 
370.  It  does  not  appear  that  the  word  is 
used  In  Its  strictest  sense  In  other  sections 
of  the  statute  concerning  descents  and  ^8- 
trlbutions.  In  the  section  following  the  one 
under  consideration  (Gen.  Stat.  1909,  S  2953), 
the  word  means  "child"  or  "children."  It 
is  there  provided  that :  "If  the  intestate 
leave  no  Issue,  the  whole  of  his  estate  shall 
go  to  his  wife ;  and  If  he  leave  no  wife  nor 
issue,  the  whole  of  his  estate  shall  go  to 
his  parents."  This  provision  has  stood  un- 
changed since  the  act  was  passed,  and  yet 
it  would  hardly  be  claimed  that.  If  an  In- 
testate left  an  adopted  child,  the  whole  of 
the  estate  would  go  to  the  widow.  It  has 
been  the  generally  accepted  Interpretation  of 
this  provision  that  "issue"  is  used  as  the 
equivalent  of  "children,"  and  that  an  adopted 
child  of  an  Intestate  would  share  in  the 
estate  with  the  widow*  and  that.  If  no  wife  was 


Digitized  by 


526 


129  PACIFIC 


BEPOBTBB 


(Ean. 


left,  a  soTTlTliig  adopted  dilld  would  take  tbe 
estate  ratber  tban  the  parents  of  the  In- 
testate. Autboritlea  are  cited  wherein  tbe 
word  "Issae"  is  given  a  stricter  and  narrower 
meaning,  which  excludes  adopted  children. 
PhllHpe,  Bx'r  t.  McConlca,  Guardian,  S9 
Ohio  St  1,  51  N.  B.  445,  69  Am.  St  Bep. 
753;  Van  Derlyn  t.  Hade,  137  Mich.  14«, 
100  N.  W.  278,  66  L.  R.  A.  437.  109  Am.  St 
Rep.  609,  4  Ann.  Caa.  879;  Wallace  v.  No- 
land.  246  111.  035.  82  N.  B.  956.  188  Am.  St 
Rep.  247;  Hockadar  Lynn,  200  Mo.  456, 
98  S.  W.  585,  8  L.  R.  A.  (N.  SJ  117,  118  Am. 
St  Rep.  672,  9  Ann.  775;  Burnett's 

Estate,  219  Pa.  606,  69  Aa  74. 

The  word  is  used  in  differoit  senses  in 
the  Tarious  statntes,  and  Its  interpretation 
depends  largely  on  Oie  connection  in  whidi 
it  appears  and  the  sense  In  which  it  Is  used 
In  the  same  act  or  In  others  on  related  sub- 
jects. A  case  somewhat  like  this  one  was 
decided  In  Massachuiietts.  There  a  statute 
provided  that  an  adopted  child  should  in- 
herit as  if  bom  in  lawful  wedlock.  In  a 
statute  of  descents,  which  was  enacted  after 
tbe  adoption  statute  was  passed.  It  was 
provided  that,  when  a  husband  dies  In- 
testate and  "leaves  no  issue  living,"  the 
widow  shall  receive  a  certain  share.  It  was 
there  contended  that,  by  tbe  use  of  the  words 
"Issue  living"  In  the  later  statute,  it  was  In- 
tended and  bad  tbe  ^ect  to  exdnde  adopted 
^ildren.  The  court  held,  however,  that 
the  adc^ted  child  Is  "Issue"  within  the  mean- 
ing of  that  statute,  and  saying  that  if  the 
statute  was  given  a  stricter  meaning,  it 
would  operate  to  repeal,  pro  tanto,  tbe  adop- 
tlim  act  wher^  tbe  adopted  child  bad  been 
placed  fm  an  equality  with  a  natural  child. 
It  was  also  said  that,  as  an  adopted  child 
was  expressly  &yen  tbe  status  of  a  natural 
diild,  it  was  not  snpposable  that  the  Legis- 
lature intended  by  tbe  use  of  the  term 
quoted  to  take  from  an  adopted  child  tbe 
rights  80  explicitly  given,  and  that  therefore 
the  words  "issue  living"  should  be  construed 
in  the  aeaao  of  clilld  or  chlldrrai,  and,  when 
so  treated,  the  term  fairly  included  adopted 
children.  Buckley  v.  ifVasler,  153  Mass.  62S, 
27  N.  E.  768.  Other  authorities  In  which 
tbe  word  was  h^  to  include  adopted  children 
are  In  re  Nen-man,  75  Gal.  213,  16  Pac  887, 
7  Am.  St  Bep.  146;  Estate  of  Wardell,  37 
Cat  484;  Boss  v.  Rosh,  129  Mass.  243, 
37  Am.  Rep.  321;  Warreu  v.  Prescott  et 
aL.  supra;  Shlck  v.  Howe,  137  Iowa,  249, 
114  N.  W.  916,  14  U  B.  A.  (N.  S.)  980;  Vir^- 
gin  V.  Marwl<±,  97  Me.  578,  55  Atl.  520; 
Rowan's  Estate,  6  Pa.  Go.  Ct  B.  461. 

We  think  that  the  Leglshiture  did  not 
Int&aA  to  repeal  tbe  provisions  of  tbe  adop- 
tion act  which  fixed  the  status  of  an  adopted 
child  and  gave  It  the  Inheritable  rights  of 
a  natural  bom  child,  and  also  that  the  words 
"living  issue"  in  General  StutUtes  of  1900. 
S  2952,  were  used  In  the  sense  of  living  chil- 


dren. It  la  said  that  fhls  Interpretation,  if 
adopted,  will  leave  the  amaidment  ot  1891 
without  effect  and  operate  to  reinstate  tbe 
statute  as  it  existed  b^ore  Uie  amendmeoL 
The  appellee  inquire^  What  posslUe  purpose 
could  the  Legislature  have  had  except  to 
restrict  tbe  descoit  of  property  to  the  Dft^ 
ural  children  ot  any  prior  deceased  child 
of  an  intestate?  There  are  good  reasons  to 
infer  that  tbe  amendment  was  enacted  to 
cut  out  tbe  Tight  of  tbe  husband  or  wife 
of  the  intestate  and  of  the  deceased  child 
to  inherit  a  share  of  ttie  estate  of  the  an- 
cestors of  such  chUd.  After  Delaubmutt 
T.  Parrent  40  Kan.  641,  20  Pae.  504.  wa» 
dedded,  there  was  some  surprise  at  tbe 
into^retation  there  given  to  tbe  word  "heirs" 
under  which  the  surviving  husband  or  wife 
of  an  Intestate  could  take  the  share  that  a 
Iirlor  deceased  child  would  have  taken  if 
he  bad  outlived  his  parent  An  agltatloa 
was  at  once  started  for  the  enactment  of  a 
measure  that  would  give  tbe  remaining 
estate  of  au  Intestate  to  tbe  surviving  chil- 
dren and  to  tbe  living  children  of  a  prior 
deceased  child,  so  as  to  cut  out  the  right 
of  the  survlvlug  husband  or  wife  of  the 
Intestate  to  Inherit  the  share  of  a  deceased 
child,  and  also  to  exclude  tbe  husband  or 
wife  of  such  deceased  child  from  Inberitiug 
any  part  of  that  share.  At  tbe  succeediog 
Legislature  the  amendment  was  made  to 
meet  tbls  demand  and  which,  as  we  tiare 
seen,  gives  tbe  remaining  estate  of  an  Intes- 
tate to  bis  surviving  children  and  the  living 
cliildren  of  a  prior  deceased  child  instead  of  to 
the  heirs  of  such  child.  This,  we  thluk,  was 
tbe  purpose  of  the  amendment  rather  than 
to  nullify  the  principal  provisions  of  the 
adoption  act  or  to  discriminate  among  tbe 
children  of  a  deceased  child  of  an  intestate- 
The  judgment  will  therefore  be  reversed, 
with  the  direction  to  enter  Judgment  award- 
ing to,  Gertie  McCatfrey  a  one-fourth  interest 
of  the  real  estate  involved  in  this  iwoGeeding. 
All  tbe*  Justices  concurring. 


BANCHOR  V.  PBOGTOR  et  al.    SAME  v. 
CKOCKli7£T  et  aL    HAYS  U\KD  A 
INVBSTMBNT  CO.  f.  BAXCHOK. 

(Supreme  Court  of  Kansas.    Jan.  11,  1013.) 

WlsbM  &v  the  Cowrt4 

1.  Taxatiott  (I  736*)— Tax  Dbds-Pobsis- 

noN— Limitations. 

In  an  action  by  a  tax  deed  holder  Id  poi- 
spsaion  to  qniet  title  against  the  holder  of  an 
elder  tax  deed,  who  was  out  of  posseasioD,  tbe 
defendant  proved  that  an  entry  was  made  up- 
on the  land  and  actual  possession  was  talieD  m 
1)18  name  within  two  years  from  tbe  date  upon 
which  bis  tax  deed  was  recorded.  Htli.  tbat 
proof  of  antecedent  authori^  on  tbe  part  of 
tbe  person  taking  po>aea8i<m  for  liim  waa  hb- 


•For  oiber  csmb  we  bud*  topic  and  wvtloo  NUUBER  In  Deo.  Dig.  *  Am.  Dig.  Kay-No.  SerlM  4t  Rw't  IndCM* 


Digitized  by 


Google 


BANCHOR  T.  PROCTOR 


627 


BftfSRaiT.  and  tiiat  the  eonditioD  of  the  two- 
jtirdtsnite  of  limitatfoDB  was  Batisfied. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cnt  Di»  I  1475;  Dec.  Dig.  i  736.*] 

1  TiXAxcT  IK  CoHHon  (8  55*)— Aonons  nr 
-Jddoicsst— Conclusiveness. 
In  the  action  referred  to,  the  plaintiff 
quieted  his  title  against  all  the  heirs  of  the  de- 
taei  bolder  of  the  original  title.  Afterwards 
tn  of  the  heirs  procured  the  Judgment  to  be 
ijpencd,  showed  defects  iu  the  plaintilFB  tax 
de«d  inTalldating  it  as  a  conveyance,  and  asked 
for  poBsessioii.  Thej  did  not  claim  to  be  sole 
ton  and  made  no  proof  of  the  respective 
Eham  of  their  ancestor's  estate  to  which  the; 
"tie  entitled.  Held,  the  judgment  quieting  ti- 
tle wu  ctmclasive  upon  all  the  heirs  who  did 
not  defend,  and  that,  while  the  answering  heirs 
vtn  cBtitled  to  poBMsalon,  tfaey  were  our  en- 
tiwd  to  poBsearion  in  common  vKh  the  plain- 
ti£ 

[Ed.  Note. — ^Por  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  {{  140-156;   Dec.  Dig.  S 

3.  TAiAnoK   (S  697*) — Suit  to  Redeem— 

"OWSM." 

Widiin  five  years  from  the  time  the  bolder 
ti  tbe  second  tax  deed  took  posaesidoQ,  a  gran-' 
tee  of  the  holder  of  the  first  tax  deed  brought 
in  ictioD  to  redeem.  Possession  had  been  ^ken 
under  the  first  deed,  which  was  good  on  its  face, 
Kithin  two  years,  and  the  five-year  statute  of 
limitstiofls  had  run  in  its  favor  against  the 
"riginal  owner.  Held,  the  plaintiff  was  an  own- 
er within  the  meaning  of  the  statute  providing 
ibtt  "utj  owner,  bis  agent  OT  attorney,"  may 
redeem  land  sold  for  taxes. 

[Gi  Note.— For  other  cases,  see  Taxation, 
rent  Dig.  {§  1394^-1400;  Dec  Dig.  1  697.* 

IV>r  other  definitions,  see  Words  and  Phrases, 
Hi  6,  pp.  5134r-6161 ;  vol.  8.  p.  7744.] 

Anieal  from  District  Conr^  Ellis  Cktunty. 

AetUm  try  I'rankllii  Bukcbor  against  Harl- 
an Proctor  and  others,  and  against  Eben  U. 
Crockett  and  others,  and  agalhst  the  Hays 
Laod  ft  luTeetment  Company.  From  a  de- 
cree canceling  plaintiff's  interest  in  the  land, 
be  appeals.  Affirmed. 

J.  8.  Shnmons  and  Ray  H.  Tinder,  both  of 
Hatehlnson,  for  appellant  C.  M.  Monroe 
u>d  Lee  Monroe^  both  of  Xopeka.  for  appel- 


BL'RCH,  J.  The  actions  In  which  these 
appeals  were  taken  were  Instituted  by  the 
bolders  of  rival  tax  titles  to  the  land  In  con- 
troTersy.  The  original  title  was  vested  In 
Adelaide  S.  Alden,  who  died  in  1002.  Nei- 
ther she  nor  her  heirs  ever  held  actual  pos- 
«mioD.  In  February,  1903,  a  tax  deed,  reg- 
niar  on  Its  face  but  based  on  Irregular  pro- 
'wdingfl,  was  Issued  to  Marlon  Proctor  and 
»as  doly  recorded.  In  September,  1906,  an- 
f^h«  tax  deed  was  Issued  to  Franklin  Banch- 
or  aod  was  duly  recorded.  This  deed  was 
pjod  OD  its  face,  but  was  voidable  for  a  num- 
l«r  of  reasons.  In  December,  1909,  Banchor 
foDnd  the  land  unoccupied  and  took  posses- 
*\iM.  Id  1910  he  brought  suit  to  quiet  his 
title,  making  Proctor  and  the  unknovi-n  heirs 
of  Adelaide  S.  Alden  parties  defendant. 
Proctor  answered,  claiming  title  under  hfs 


tax  deed,  alleging  possession,  and  asking 
that  his  title  be  quieted  against  Banchor. 
At  the  trial,  the  all^atlon  of  possession  and 
ttie  prayer  for  affirmative  relief  were  with- 
drawn. Judgment  was  rendered  refusing  to 
quiet  Bancbor's  title  as  against  Proctor,  and 
Banchor  appeals.    Case  No.  17,889. 

[1]  It  Is  claimed  that  Proctor  suffered  his 
interest  in  the  land  to  lapse  by  falling  to 
take  possession  within  two  years  from  the 
recording  of  his  tax  deed.  In  1901  an  agent 
of  a  company,  said  to  be  acting  for  Proctor, 
entered  upon  the  land  In  his  name  and  leas- 
ed to  a  tenant,  who  sublet  to  a  resident  of 
the  neighborhood  for  farming  and  grazing 
purposes.  The  lessee  kept  the  land  rented 
for  two  years.  The  principal  defect  In  this 
proof,  to  which  attention  Is  called.  Is  the 
lack  of  antecedent  authority  In  th^  company 
acting  for  Proctor.  Even  If  the  act  of  tak- 
ing possession  in  his  name  were  not  author- 
ised at  the  time,  Proctor  conld  snbseauently 
ratify  1^  as  he  did  by  producing  the  proof 
relating  to  It  In  snpirart  of  his  title.  The 
condition  of  the  statnte  was  satlsBed  by  tak- 
ing poBseaslon  and  excluding  adverse  occu- 
pancy within  the  time  limited  for  that  pnr- 
poaew  Bnckner  t.  Wlngard,  81  Kan.  682,  115 
Pac.  636.  There  Is  no  evidence  of  a  subse- 
quent Intention  to  abandon  possession  gen- 
erally tQ  any  one  who  might  desire  It  Some 
contention  Is  made  that  actual  possession 
under  Proctor  was  not  In  fAct  shown.  If 
this  were  tme,  the  land  was  vacant  until 
Banchor  entered,  the  statute  did  not  b^n 
to  run  until  that  time  (Gibson  Hlnchman, 
72  Kan.  3^,  and  cases  dted  at  page  381, 
83  Pac  981,  982).  and  the  two  years  within 
which  Proctor  might  sue  for  possession  had 
not  elapsed  when  Judgment  was  rendered. 
The  genera!  finding  of  the  court,  however, 
disposes  of  the  contention  In  Proctor's  favor. 

[2]  In  the  action  to  quiet  title,  a  Judg- 
ment was  taken  by  default  against  the  Alden 
heirs.  Afterwards  Eben  C.  Crockett  and 
Adelaide  A.  0.  Somes  appeared  and  procur- 
ed this  Judgment  to  be  opened.  They  an- 
swered the  petition,  claiming  that  they  were 
heirs  of  Adelaide  S.  Alden  and  asserting 
that  the  Banchor  tax  deed  was  lovalld,  and 
■prayed  for  possession.  Judgment  was  ren- 
dered to  the  effect  that  Banchor  had  no 
claim  upon  the  land  except  a  lien  for  taxes, 
and  providing  that  he  be  ejected  and  Crock- 
ett and  Somes  be  placed  In  possession  upon 
their  satisfying  the  Hen.  Banchor  appeals. 
Case  No.  18,118. 

Crockett  and  Somes  established  Inherit- 
ance from  Adelaide  S.  Alden,  but  the  number 
of  such  heirs  and  the  fractional  Interest  of 
each  one  were  not  shown.  For  this  reason 
It  is  claimed  the  Judgment  is  erroneous. 
The  respective  shares  to  which  Crockett  and 
Somes  are  entitled  are  matters  which  may 
well  wait  for  determination  In  an  action  for 
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partition.  HeanwUle  tbey  are  entitled  to 
possesalott  .upon  Mttetoctlon  of  Bancbor's 
tax  Uen,  but  the  court  stionld  not  have  ex- 
cluded him  from  possession  in  commoD  with 
them,  without  definite  proof  on  their  part 
that  they  are  the  sole  heirs  of  Adelaide  S. 
Ald^  They  made  no  such  claim,  and  the 
fair  Inference  tnnn  the  evidence  adduced  Is 
that  there  are  other  helra.  The  judgment 
quieting  title  against  all  persons  Inheriting 
from  Adelaide  S.  Alden  stands  in  full  force 
and  effect  except  against  Crockett  and  Somes. 
No  defenses  except  theirs  were  Interposed, 
and  the  rights  of  their  coheirs  are  cut  ofC. 
While  the  Judgment  quieting  title  did  not 
transfer  the  title  of  such  heirs  to  Banchor 
(Lockwood  V.  Meade,  71  Kau.  739,  81  Pac. 
406),  It  did  render  his  tax  deed  unassailable 
by  them.  He  do  longer  holds  under  a  tax 
deed  voidable  by  tbem,  and  Crockett  and 
Somes  were  not  entitled  to  the  entire  and 
exclusive  possession,  as  the  tenant  In  com- 
mon was  in  the  case  of  Horner  v.  Ellis,  75 
Kan.  675,  90  Pac.  275.  121  Am.  St.  Rep.  446. 
However,  in  view  of  the  turn  which  the  liti- 
gation took,  and  which  Is  about  to  be  dis- 
cussed, it  Is  not  necessary  that  the  Judg- 
ment be  modified. 

The  Hays  Land  &  Investment  Company 
purchased  the  Proctor  title  and  In  March, 
1911,  brought  an  independent  action  to  re- 
deem from  Banchor.  The  cause  was  sub- 
mitted on  the  evidence  Introduced  in  the 
suit  to  quiet  title,  and  Judgment  was  ren- 
dered for  the  land  company.  Banchor  ap- 
peals.   Case  No.  18,119. 

[S]  The  Statute  provides  that  "any  owner. 


hia  agent  (a  attwneyt**  may  tedeem.  It  la 
argued  that  the  Hays  Land  &  Investment 
Company  Is  merely  the  assignee  of  a  tax 
lloi,  and  consequently  la  not  an  owner,  with- 
in the  meaning  of  the  statute.  The  court  has 
already  hdld,  In  accordance  with  the  univer- 
sal view  of  the  autJiorltles,  that  the  word 
"ownw"  means  any  one  who  has  a  substan- 
tial interest  In  the  pn^erty  which  might  be 
affected  by  the  tax  proceeding.  Steele  t. 
Dye,  81  Kan.  286,  290,  106  Fae  700.  It  la 
said  that  the  special  statute  allowing  a 
mortgagee  to  redeem  should  be  Interpreted 
as  denying  the  right  to  all  other  Uenholders. 
The  purpose  of  that  statute^  however,  was 
not  simply  to  confer  the  right  to  redeem,  but 
to  give  a  mortgagee  an  additional  foreclos- 
able  Hen  for  taxes  which  he  may  be  compel- 
led to  pay  to  protect  his  mortgage.  Gen. 
Stat  1909,  S  9494.  It  Is  said  tnat  Banchor 
holds  the  superior  title,  although  his  tax 
deed  Is  voidable,  because  he  is  in  possession, 
and  that.  If  the  holder  of  the  Proctor  title 
should  be  permitted  to  redeem,  he  may  be 
deprKed  by  indirection  of  a  possession  from 
which  he  could  not  he  ousted  by  ejectment. 
Banchor's  title  Is  not,  however,  superior  to 
the  Proctor  title.  Proctor  took  possession 
within  two  years,  and  the  five-year  statute 
has  run  in  favor  of  his  deed  as  against  the 
original  owner.  Therefore  he  and  his  gran- 
tee are  no  longer  mere  claimants  imder  a 
tax  deed  and  occupy  the  position  of  the 
original  owner.  Gone  T.  Usher,  86  Kan.  880, 
122  Pac.  1049. 

The  Judgment  In  each  case  Is  afllrmed. 
All  the  Justices  concurring. 
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UNION  PAa  LIITB  INS.  CO.  v.  FERGUSON, 
State  Ins.  Com'r. 
(Supreme  Court  of  Oregon.   Feb.  4,  1913.) 

l  insubancb  (s  88*)— inbubance  cokfahisa 

—"Oapitai."— "Capital  Stock." 

Under  L.  O.  L.  S  4610,  providing  that  no 
domefltic  Inanrance  corporation  shall  be  permit- 
ted to  do  business  until  it  shall  liave  a  paid-up 
unimpaired  cash  capital,  equal  to  $100,000  Unit- 
ed States  gold  coin,  invested  as  therebi  requir- 
ed, a  corporation,  the  par  value  of  whose  stock 
actually  sold  and  fully  paid  np  is  less  than 
$100,000.  Is  not  entitled  to  do  business,  al- 
though the  stock  actually  sold  was  sold  above 
par  for  $100,000  or  more,  since  the  word  "cap- 
ital," when  used  to  mean  "capital  stock,"  as  it 
does  in  that  section,  does  not  include  sntplus 
or  profits  subject  to  withdrawal  in  dividends. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Cent  Diff.  {  88;  Dec.  Dig.  {  88.* 

For  other  definitions,  see  Words  and  Phrases, 

2.  INSDSARCB  (I  8*) — INSITKAHOE  COICPANIKS 
— CaFJTAIi— I N  V18THKNT. 

Under  L.  O.  U  |  4610,  providing  that  do- 
mestic insuzance  corporations  shall  not  be  per- 
mitted to  do  bndneM  tintil  they  shall  have  a 
paid-up  unimpaired  cash  capital  amounting  to 
$100,000  invested  In  state  or  United  States 
bonds,  or  notes  secured  a  first  mortgage  on 
real  estate,  the  market  value  of  which  shall  at 
least  be  double  the  amount  of  the  loan,  loans 
secured  by  mortgages  on  land,  the  value  of 
which  Is  not  double  the  amount  of  the  loan, 
should  b«  counted  as  assets  or  valid  loans  to 
the  unomtt  of  Mift-half  of  the  value  of  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Oent  Diff.  f  T;  De&  Dig.  |  a*] 

Appeal  from  drcalt  Oonrt,  Marlon  County ; 
Wm.  Galloway,  Judge. 

BtCandamus  the  Union  Padfle  Life  In- 
surance  Company  against  J.  W.  Ferguson,  as 
Insurance  CommissIoDer  of  the  state  of  Ore- 
gon. From  a  Judgment  granting  a  peremp- 
tory writ,  defendant  appeals.  Reversed,  and 
action  dlranlssed. 

This  acUon  was  commenced  in  Octob^. 
1912,  by  the  Issuance  of  an  alternative  writ 
of  mandamus,  In  which  It  Is  redted  that  the 
plalnUfr  to  Incorporated  nnder  the  laws  of 
the  state  of  Oregon  for  the  transaction  of  a 
life  Inanrance  business,  with  a  capital  stodE 
of  $100,000;  that  it  has  a  pald-np,  nnlmpalred 
cash  capital  exceeding  $100,000,  Invested  as 
required  by  section  4610,  U  O.  It, ;  that  the 
d^ndant,  the  State  Insnnuice  Commission- 
er, alttaongh.  ai^Ucatltm  has  been  duly  made 
therefor  and  the  license  tax  paid,  refuses  to 
issne  to  plalntur  a  cerOflcate  authorizing  and 
permitting  It  to  carry  on  an  insnrance  busi- 
ness In  the  stat&  The  defendant  demurred 
to  the  writ,  which  was  overruled,  and  on  No- 
Teiuber  7,  W12,  a  peremptory  writ  was  or- 
dered to  be  issued,  from  which  defendant  has 
aroealed.  Thereafter,  as  the  license  ordered 
on  NoTember  7,  1912,  to  be  Issued  by  the 
Commissioner  would  have  expired  on  Decem- 
ber 81,  1912,  on  January  2.  1913,  plaintiff 
caused  to  be  Issued  her^  anothor  perem> 


tory  writ  of  mandamus,  commanding  defend- 
ant to  Issue  to  plaintiff  a  license  for  the  year 
1913,  from  which  writ,  also,  defendant  ap- 
pealed. 

A.  H.  Olrawfbrd,  Atty.  Qeed.,  and  Bert  S). 
Han^,  of  Portland  (Joseph  A  Haney,  of 
I^rtland,  on  12ie  brief),  tot  appelant  Guy 
O.  H.  Oorilss,  of  Portland,  and  J.  A.  Oarson, 
of  Salem  (Corliss  ft  ftulason,  of  Portland, 
on  the  brle^,  for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  Two  principal  questions  are  present- 
ed: (1)  Does  the  recital  In  the  writ  show 
that  plaintiff  has  a  paid-up,  unimpaired  cash 
capital  equal  to  $100,000  gold  coin  of  the 
United  States?  (2)  Are  the  securities  to 
which  defendant  objects  such  as  are  required 
by  the  statute?  The  term  "capital"  Is  used 
in  varying  senses  by  text-writers  and  In  the 
decisions  of  the  courts,  which  are  well  defined 
and  distinguished  In  the  text  and  notes  In  5 
Am.  &  Eng.  Bnc.  Law,  p.  134  et  seq..  In  which 
It  Is  said,  at  page  137:  '*  'Capital*  and  'cap- 
ital stock'  are  frequently  used  interchange- 
ably; 'capital  stock'  sometimes  referring  to 
the  property  and  assets  of  the  corporation, 
and  'capital'  to  the  amount  paid  In  or  to  be 
paid  In  by  the  stockholders.  In  general,  prof- 
Its  and  surplus  earnings  do  not  constitute 
'capital  stock,'  or  'capital,'  when  the  latter 
term  Is  used  In  the  sense  of  the  capital  stock 
of  the  corporation." 

In  Mechanics'  &  Farmers'  Bank  of  the  City 
of  Albany  v.  Townsend,  5  Blatchf.  315,  Fed. 
Cas.  No.  9,381,  it  Is  said  that  "capital" 
means  the  amount  of  capital  fixed  by  char- 
ter, and  does  not  Include  surplus  earnings. 
Boon  on  Corporations,  8  106,  says  that  the 
word  "capital,"  as  used  with  respect  to  cor- 
porations, primarily  signifies  the  aggregate  of 
the  sums  subscribed  for  and  either  paid'  in, 
or  agreed  to  be  paid  in,  by  the  stodcbolders. 

In  People  ex  rel.  Union  Trust  Co.  t.  Cole- 
man et  al.,  126  N.  T.  438,  27  N.  B.  818, 12  Zi. 
B.  A  762,  It  Is  said:  *The  capital  stock  of 
a  compai^  Is  one  tbiiu;  that  of  the  ^re- 
holders  is  another  and  different  thing.  That 
of  the  company  is  simply  Its  capital  existing 
in  money  or  property,  or  both ;  while  that  of 
the  ^reholders  Is  representative  not  m«e^ 
ly  of  that  exlstli^f  and  tangible  capital,  but 
also  of  surplus,  of  dividend  earning  power. 

*  *  *  While  the  nominal  or  par  value  of 
the  capital  etotik  and  of  the  tihare  stodi  are 
the  same,  the  actual  value  Is  often  widely 
different.  The  eaidtal  stock  of  the  company 
may  be  wholly  in  cash  or  In  property,  w 
both,  which  may  be  counted  and  rained.  It 
may  have  in  addition  a  surplus,  conslsttng  of 
some  accumulated  and  reserved  fund,  or  of 
undivided  profits,  or  both,  but  that  Surplus 
Is  no  part  of  the  company's  capital  stock. 

*  *  *  The  capital  cannot  be  divided  and 
distributed:  the  surplus  may  be.   But  that 
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snrpltui  do^  enter  Into  and  form  a  part  of 
tbe  share  Btock,  for  that  represents  and  ab- 
sorbs Into  Its  own  valae  surplos  as  well  as 
capltaL" 

It  Is  said  In  Eohl  t.  Lilienthal,  81  Oal. 
385,  22  Pac.  691,  6  L.  R.  A.  522,  that:  "  'Capi- 
tal BtcKA,'  as  used  in  this  section,  is  frequent- 
ly otherwise  and  aa  well  expressed  by  tbe 
simple  word  'capital,'  and  means  tbe  money 
and  pro[>erty  with  which  the  company  car- 
riea  on  Its  corporate  business.  •  •  •  It 
Is  vested  In  the  corporation  as  a  sacred  trust 
for  the  protection  of  its  creditors.  •  •  ♦ 
This  money  and  property  of  the  corporation 
constitutes  tbe  actual  capital  of  tbe  comiwny, 
to  wblcb  all  persons  having  dealings  with 
tbe  corporation,  by  means  whereof  they  may 
become  Its  creditors  or  become  personally  li- 
able for  Its  debts,  *  *  •  look,  and  hare 
a  right  to  look,  to  determine  the  measure  of 
the  company's  responsibility  and  of  their  se- 
curity." 

In  Bailey  Claik.  21  Wall.  (U.  S.)  286^  22 
Ia  Ed.  661»  it  l8  said  by  3fr.  Justice  Field: 
"When  used  with  respect  to  the  property  of 
a  corporation  or  association,  tike  texm  [capi- 
tal] has  a  settled  meaning;  tt  applies  only  to 
property  or  means  amtrlbuteS  by  the 
stodtholders  aa  the  fund  or  basis  for  tbe 
business  or  enterprise  for  which  the  corpora- 
tion or  association  was  tbrmed." 

In  Farrbigton  t.  Tennessee,  9S  U.  S.  679,  at 
page  686  (24  L.  Ed.  5S8),  it  Is  said:  "The  cap- 
ital stodi  Is  the  mon^  paid*  or  anthoriaed  or 
required  to  be  paid,  in  as  the  basla  of  the  busl- 
neasof  ttiebank,and  the  means  of  c<mducting 
•  its  (4»eratlonB.  •  *  •  Italarge  surplnsbe 
accumulated  and  laid  by,  tliat  does  not  be- 
come a  part  of  it  The  amonnt  aothorized 
cannot  be  increased  without  propw  legal  au- 
thority. If  Oxen  be  losses  which  impair  it, 
there  can  be  no  formal  reduction  without  a 
like  sanction.  No  power  to  Increase  or  di- 
minish It  belongs  inherently  to  the  corpora- 
tion. It  is  a  trust  fund,  lield  by  the  corjwra- 
tion  aa  a  trustee." 

In  State  t.  Morristown  Fire  Association, 
23  N.  J.  Law,  196,  It  is  said:  "The  phrase 
'capital  stock,'  as  employed  in  acts  of  incor- 
poration, Is  never,  that  I  am  aware,  used  to 
indicate  the  value  of  the  property  of  the  com- 
pany. It  Is  very  generally,  if  not  universally, 
used  to  designate  tbe  amount  of  capital  to 
be  contributed  by  the  8to<dibolders  for  pur- 
poses of  the  corporation.  •  *  •  The  val- 
ue of  the  stock  may  be  greatly  increased  by 
surplus  profits  or  t>e  diminished  by  losses,  but 
tbe  amount  of  the  capital  stock  remains  the 
same." 

The  case  of  Sun  Mutual  Ins.  Co-  v.  Mayor, 
etc.,  of  New  York.  8  N.  X.  241,  at  page  250, 
holds  that  profits  are  not  capital,  except 
wbere,  by  contract  or  legislative  act,  they  are 
.  directed  to  accumulate,  aa  a  basis  of  credit, 
and  cannot  be  withdrawn.  Undivided  ivofita 
and  surplus  are  part  of  the  assets  of  the  cor- 
pexfttion  while  they  remain,  and  In  that  sense 


are  capital  until  withdrawn,  but  an  subject 
to  be  withdrawn  at  any  time;  not  so  with 
tbe  capital  proper,  which  cannot  be  with- 
drawn. It  Is  a  trust  fund,  to  stand  as  se- 
curity to  policy  holders  and  to  other  creditors 
of  the  company. 

[1]  Applying  the  law  as  thus  stated  to  the 
facts  in  this  case,  tbe  statute  under  consid- 
eration (secUoa  4610,  L.  O.  L.)  provides  that 
the  corporation  shall  not  be  permitted  to  do 
business  "until  such  corporation  shall  have 
a  paid-up  unimpaired  cash  capital  equal  to 
9100,000  tTnited  States  gold  coin,  which  shall 
be  Invested  in  this  state  *  *  *  In  state 
or  United  States  bonds,  bcmds  or  notes  se- 
cured by  first  mortgage  upon  flrst-dass,  oth- 
erwise improved,  unincumbered  real  estate, 
the  market  value  of  which  shall  be  at  least 
double  the  amount  Invested  In  or  loaned 
thereon.    •    •  This  language  clearly 

Indicates  that  the  term  "capital"  means  the 
capital  stock  of  the  corporation,  as  fixed  by 
its  artides,  whldi  must  not  be  impaired,  bat 
which  Is  to  be  safely  Invested  and  remain  as 
a  fund  fbr  the  security  of  poU^  holders,  and 
therefore  does  not  include  snridus  or  profits, 
nnless  apecially  made  a  part  of  the  capital 
or  set  apart  as  a  batfs  of  credit,  and  not  sub- 
ject to  withdrawal,  and  it  clearly  contem- 
Iilates  Qiat  tlie  corporation  ahall  have  $100,- 
000  of  its  caitftal  stock  folly  paid  up  that 
cannot  be  thereafter  Impaired  by  withdraw- 
als. 

Plaintiff  admits  that  its  capital  sftocfe  has 
not  all  been  subscribed  or  paid  up,  and  sacks 
to  show  a  compliance  with  the  statute  by  tbe 
fact  that  the  stock  actually  sold  has  been  sold 
for  sums  above  par,  and  that  the  amonnt  re- 
alized therefrom  was  largely  in  exaeaB  of 
$100,000,  constituting  a  paid-up  capital  of 
$100,000.  It  la  alleged  that  7,641  shares 
have  been  sold  and  fully  paid  up,  and  that 
other  shares  have  been  sold,  though  not  fully 
paid  for ;  but  it  Is  not  shown  bow  much  has 
been  paid,  so  we  will  assume  that  tbe  7,541 
shares  sold  for  f 100,000,  $24,590  of  wblcb  was 
profit  and  neither  capital  nor  capital  stock 
within  the  meaning  of  the  statute,  because 
It  is  profits  accumulated  In  the  sale  of  stock, 
and  subject  to  withdrawal  at  any  time  in 
dividends.  The  two  Items  of  interest  men- 
tioned in  the  statement  of  the  assets  of  the 
company  are  of  the, same  class  and  cannot  be 
included  as  part  of  the  $100,000  paid-up  cap- 
ital, wbidi  must  be  invested.  This  $100,000, 
mentioned  In  the  statute,  must  be  the  trust 
fund  that  cannot  be  withdrawn  or  In  any 
manner  diverted  by  the  corporation.  It  Is 
the  fund  with  which  the  corporation  trans- 
acts Its  business,  and  stands  as  security  to 
the  policy  holders.  It  does  not  include  prof- 
Its  or  surplus  until  they  have  been  made  cap- 
ital In  some  legal  way. 

[2]  As  to  the  five  loans  secured  by  moxt- 
gage,  to  which  the  Commissioner  objects,  we 
think  in  each  case  tbey  ^uld  be  counted  as 
assets  or  valid  loans  to  the  amount  of  one- 
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Uslf  of  flu  Ttlne  of  tbe  propetty  Indnded  In 
the  mortgage.  For  tbe  reftson  tliat  (dalntlfl 
has  not  a  paM-np,  imlmpaired  cash  capital 
equal  to  9100,000  In  United  States  gold  coin, 
we  find  that  defendant  was  not  estlUed  to  a 
certificate  or  license  at  the  time  the  applica- 
tion was  made  tlmefor.  * 

The  Judgment,  of  date  November  7,  1912, 
and  the  peremptory  writ  of  mandamus  Issued 
on  Janaai7  8, 1918,  are  levenad,  and  the  ao- 
Uon  fa  dlnntBsed. 


HJBNDBT  et  aL  T.  GIT7  OF  SALBH  at  aL 
(Supreme  Court  Of  Oregon.   Fdi.  4,  1913.) 

1.  MUNICIFAL  OOBPOBJkXIOKS  (|  445*)— PUB- 
UO  lUFBOVKHKnTft— ASSKSSKBNT  OT  BXITB- 

PTTS— Effect  ow  iBUouLABmxs. 

Where  the  proceedings  for  makfos  a  street 
improreraent  were  regular,  and  tbe  city  coud- 
oil  had  jurisdiction  to  order  the  improTemeDt, 
and  to  enter  into  the  contract,  mere  irregulari- 
ties Id  the  method  of  carrying  on  the  work  did 
not  release  the  property  owners  from  the  obli- 
gation of  paying  their  assessments. 

[Ed.  Note.— For  other  easM,  see  Municipal 
Corporations;  Oent  Dig.  {  lOOS;  Dec.  Dig.  | 
446.  *J 

2.  MumOXPAX,  OOXPOBAIIOIfB  SSt*)— PUB< 

uc  iMPBOTmanra— PsBTOBMANcK  or  Work 

— ACGZPTAWCE. 

Where  a  city  council  accepts  a  street  im- 
provement, its  decision  that  tlie  improvonent 
complies  with  the  contract  is,  in  the  abseni»  of 

fraud,  conclusive  on  the  property  owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporati(HiB,  Oent  Dig.  {  898;  Dec  Dig.  | 
366.*] 

3.  Btidknox     88*)  —  Pbesuuftionb  —  Om- 
oui.  Acts. 

In  an  action  to  enjoin  the  collection  of  a 
special  assessment  for  a  street  improvement, 
where  the  complaint  does  not  allege  that  the 
notice  to  propa'ty  holders  Interested,  required 
by  the  dty  charter  to  be  given  before  the  issu- 
ance of  the  warrant  for  the  collection  of  the 
tax,  was  not  ^ven,  it  will  be  presumed  that 
this  official  duty  was  regularly  performed. 

[ESd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  ICS ;  Dec.  Dig.  |  83.*] 

4.  MUNICIPAI.  COKPOBATIONS  (|  513*)— JOIN- 

DEB— Pebsons  Who  Mat  Join. 

Where  several  property  owners  join  hi  an 
action  to  enjoin  the  collection  of  a  special  as- 
sessment for  a  street  Improvement  relief  against 
the  assessment  can  only  be  given  on  a  ground 
common  to  all  the  plaintiffs,  and  hence  two  of 
the  plaintiffs  cannot  be  granted  relief  on  the 
ground  that  their  lots  were  described  in  tbe 
notices  of  tbe  im]m>vement  as  the  property  of 
other  persons,  where  this  was  not  true  as  to  the 
lots  of  the  other  plaintiffs. 

[Ed.  Note. — For  other  cases,  nee  Municipal 
Corporations.  Cent  Dijt.  H  1188-1193,  1195- 
1206;  Dec.  Dig.  i  513.*] 

Appeal  from  Circolt  Court.  Marlon  Coun- 
ty; Wm.  Oalloway,  Judge. 

Action  by  W.  W.  Hendry  and  others 
ngalnst  City  of  Salem  and  others.  Judgment 
for  defendants,  and  plaintifis  appeaL  Af- 
firmed. 

A.  O.  Oondlt,  of  Salem,  for  appellants. 
Grant  Corby  and  B.  K.  Page,  both  of  Salem, 
for  respondents 


UcBBIDE^  Oi  X  This  Is  a  salt  to  enjoin 
the  city  from  collecting  an  assessmoit  for 
the  improvement  of  North  Fnmt  street 

The  principal  contMitlcm  la  that  Qie  Im- 
proremoits  made  do  not  correspond  to  the 
spedficatlons  In  a  number  of  partlcalars,  and 
that  the  council  fraudulently  accepted  the 
work  knowing  this  fact 

The  proceedings  for  making  this 
ImiWDvanent  seon  to  have  been  entire^  regu- 
lar, and  the  council  had  jarls(Uctlon  to  (ff* 
der  the  ImpFovanent  and  to  enter  Into  the 
contract  Thia  being  the  case,  mere  Irregu- 
larities in  tbe  method  of  carrying  on  the 
work  will  not  be  sufficient  to  release  the  prop- 
erty owners  from  tbe  obligation  of  imyiug 
tbelr  assessments.  Wilson  v.  Salem,  24  Or. 
SOI,  34  Pac.  9;  Rubin  v.  Salem.  58  Or.  91, 
112  Pac.  713.  The  council  accepted  the  Im- 
provffinent,  and,  In  the  absence  of  fraud,  their 
decision  that  it  complied  with  the  contract 
Is  conclusive.  Bubln  v.  Salem,  supra ;  Win- 
gate  T.  Astoria,  39  Or.  603,  65  Pac.  982; 
Clinton  T.  Portland,  26  Or.  410,  86  Pac.  407. 
No  fraud  on  the  part  of  the  dty  council  or 
of  any  dty  offldal  la  disclosed  by  the  evi- 
dence. While  there  may  have  been  slight  de- 
viations from  the  contract  In  respect  to  the 
size  and  quality  of  gravel  employed,  we 
think  the  evidence  tends  to  show  that  as  a 
net  result  the  property  holders  have  as  good 
and  substantial  a  street  as  they  would  have 
had  in  the  event  of  a  strict  and  literal  com- 
pliance with  the  contract  There  was  a  sub- 
stantial compliance  with  the  plans  and  speci- 
flcatlons.  Berkley  v.  Oregon  City,  24  Or.  515. 
33  Pac.  978. 

[3]  It  Is  dalmed  that  under  the  charter 
of  the  city-of  Salem  no  warrant  can  be  issued 
for  the  collection  of  a  tax  until  aft^  10  days' 
service  of  notice  bas  been  given  to  property 
holders  interested,  but  the  complaint  does  not 
charge  any  failure  to  give  this  notice.  In 
the  absence  of  any  allegation  In  the  complaint 
to  the  contrary,  the  presumption  arises  that 
official  duty  bas  been  regularly  performed 
in  this  regard.  This  is  a  court  of  equity, 
and  plaintiffs  stand  in  a  poor  position  In  a 
court  of  conscience  when  they  come  bore  de- 
claring that  they  w^lll  never  pay  their  assess- 
ments, which  they  deem  wholly  void,  and 
when  they  specify  particularly  Just  the 
amount  demanded  of  each  of  them,  and  In 
the  same  breath  complain  that  they  have 
not  been  informed,  personally  or  by  mail,  of 
the  amount  claimed  from  tbem. 

[4]  It  Is  also  claimed  that  there  was  a 
mistake  In  the  notices  of  the  Improvement, 
the  lote  of  plaintiff  Hendry  and  Bybee  being 
wrongly  described  as  b^ng  the  prt^arty  of 
other  p^sons  from  whom  tb^  have  reodved 
conveyances  of  tbe  property,  and  this  appears 
to  be  the  case ;  but  they  cannot  obtain  relief 
In  this  suit  upon  grounds  which  are  not  com- 
mon to  all  tiie  iriainUffs.  If  the  tax  Is  void 
as  to  all  for  a  reason  common  to  all.  all  can 
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hare  a  decree ;  bat  when  tbe  sronnds  oi  suit 
arise  out  of  ctrcnmstances  wholly  variant  as 
in  this  case,  where  all  claim  that  the  aaseas- 
ment  should  be  enjoined  because  of  fraud  of 
the  council  in  accepting  the  ImproTement, 
and,  as  to  these  two  plainttiTs,  for  another 
reason  constituting  an  entirely  difTerent 
cause  ot  suit,  we  can  only  consider  those 
propositions  where  all  tbe  plaintiffs  meet  up- 
on common  ground.  Though  different  inter- 
ests may  onite  in  a  suit  to  prevent  a  wrong, 
it  muse  he  a  wrong  common  to  aU.  Paulson 
r.  City  of  PorUand,  16  Or.  460,  19  Pac.  450, 
1  L.  K.  A.  673. 
The  deowe  ot  the  circuit  court  Is  affirmed. 


HOI/rON  T.  HOLTON. 
(Supreme  Goart  of  Oregon.    Jan.  28,  1913.) 

1.  Appbai.  and  Br  bob  ({  4i22*>— Notick  of 

■    ApPE  AI^UN  DEBTA  KINO. 

Thougb  the  notice  of  appeal  does  not  suf- 
ficiently designate  tbe  judgment  appealed  fnHu, 
nor  the  court  to  which  the  appeal  is  taken,  tbe 
undertaking  may  be  examined  together  there- 
with to  supply  the  defects. 
'  [Ed.  Note. — For  other  cases,  see  Aimeal  and 
Error,  Cent  Dig.  {  2149;  Dec.  D9g.  j  422.*J 

2.  Appeal  and  Ebbob  (§  91*}— Pinal  Obdeb 

— ObDEB  AFIXB  JUDGICBNT— "ObDBB  ATFECT- 
XNO  A  SUBSTANTL&L  RlOHT." 

Where,  after  a  decree  of  divorce,  applica- 
tion was  made  to  have  an  auction  as  to  the 
residence  of  the  pltdntiff  inserted  into  the  com- 

filaint  which  was  necessary  to  jurisdictiw,  and 
t  was  entered  after  a  hearing  over  the  objec- 
tions of  the  defendant,  such  decisitm  was  a 
final  "order  afl^tlng  a  substantial  right,"  and 
was  appealable  under  U  O.  Ij.  S  &48,  providing 
that  such  an  order  for  the  purpoHe  of  oeing  re- 
viewed shall  be  deemed  a  judgment  or  decree, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  612-641;  Dec.  Dig.  S  91.* 
For  other  deQuittons,  see  Words  and  Phrases, 
vol.  7,  pp.  6739-6741 ;  vol.  8,  p.  7808.] 

3i  DIVOBOB  (§  91*)— JUBIBDICTION— I'LEADINQ, 
Where  the  complaint  in  a  divorce  case  fail- 
ed to  allege  plaintin's  residence  in  tbe  state  for 
a  year,  but  did  state  the  defendant's  residence, 
the  court  did  not  have  jniisdiction.  and  tbe  ap- 
pearance of  tbe  parties  affected  natblng,  and  the 
whole  proceeding  was  void ;  I*  O.  U  8  509,  re- 
quiring that  tbe  plaintiff  reside  in  the  state  for 
a  year,  being  mandatory,  and  prescribes  an  es- 
sential element  of  the  Jurisdiction  of  tbe  sub- 
jeet-^natter. 

[Sd.  Note^For  qdier  cases,  see  IMvorce, 
Cent  Dig.  II  287-289;  Dec.  Dig.  I  91.*] 

4.  PLXADINO  (i  236*)— TlUB  fob  AltENDMEHT. 

Ifc  O.  L.  §  102,  providing  that  a  court  at 
any  time  before  triail,  or  before  a  cause  is  sub- 
mitted, may  allow  a  i^eading  or  proceeding  to 
be  amended,  when  the  amendment  does  not  sub- 
stantially change  the  cause  of  action  or  defense, 
does  not  give  tbe  court  power  to  allow  an' 
amendment  to  a  pleading  after  final  decree. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |{  601,  605;  Dec.  Ng.  1  236.*] 
0.  PLEADXira  (I  248*)  —  Amendment  —  Void 

SVrt— "SUBSTANTKALLT  OHANQK  THX  OAUSE 

or  AcnoN." 

The  allowing  of  tbe  insertion  of  an  allega- 
tion of  the  residence  of  the  plaintiff  into  the 
complaint  in  a  divorce  case  was  "substantially 
to  coange  the  cause  of  suit"  under  O.  L.  | 
102,  sUowIng  tbe  court  to  permit  amendments 


to  pleadinn  and  proceedings  when  they  do  not 
snbstantlally  change  tbe  cause  of  action  or  de- 
fense, since  it  dianged  a  jviA  proceeding  to 
something  efficadoos. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  ||  686,  687,  689-706^  709;  Dec  Dig, 
I  248.*] 

&  Covma  (I  40*)  —  JuBiBDionoir  —  Amend- 
ments. 

Jurisdiction  over  the  subject-matter  of  a 
suit  cannot  be  acquired  by  a  mere  amendment 
subsequent  to  the  final  sumnissloa  of  the  cause, 
since  a  court  cannot  move  aflirmatively  until  it 
has  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  SS  157-161 ;  Dec.  Dig.  I  40.*] 

7.  AFFKAXm  and  BBBOB  <|  112*)  —  APPEALa' 

noM  Void  Obdebs. 

Tbe  mere  fact  that  an  order  was  void  be- 
cause out  of  time  and  dependent  upon  a  proceed- 
ing originally  nIA  does  not  renoer  it  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Ai^eal  and 
Error,  Cent  Dig.  {|  749-757;  Dea  Dig.  | 
112.*] 

Appeal  from  Circuit  Court,  Wasblngtoa 
County;  J.  U.  Campbell,  Judge. 

Action  by  Frank  Holton  against  Jos^hlne 
Holton.  From  an  order  amending  the  com- 
plaint after  a  decree  for  plaintUZ,  defendant 
appeals.  Reversed. 

The  parties  to  this  suit  were  married  Jan- 
nary  4,  1906,  at  Vancouver,  In  the  state  of 
Washington.  On  February  S,  1910.  the  hus- 
band as  plalntlfl  filed  In  the  circuit  coart  of 
Washington  coun^.  Or.,  a  complaint  for  di- 
vorce, in  which  he  alleged  *'that  the  dtfend- 
ant  now  Is  and  for  more  than  one  year  last 
past  has  been  a  resident.  Inhabitant,  and 
domiciled  within  the  state  of  Oregon,  and 
that  such  residence  and  inhabitancy  has  been 
actual,  continuous,  and  bona  fide,"  but  said 
nothing  whatever  about  his  own  residence. 
Chi  February  24, 1910.  an  attorney  in  the  em- 
ploy and  pay  of  the  plaintiff,  but  authorized 
by  the  defendant,  entered  an  appearance  for 
the  wife  consenting  that  the  suit  go  to  trial 
without  further  notice,  and  waiving  all  right 
to  plead  or  be  heard  therein.  On  the  same  day 
testimony  was  taken  and  reported  by  a  ref- 
eree and  a  decree  of  divorce  rendered  in  fa- 
vor of  plaintiff  so  fiir  as  the  court  might  law- 
fully adjudicate  the  matter.  The  findings  of 
fact  upon  which  the  decree  was  based  fol- 
lowed the  very  words  of  the  complaint  In  re- 
spect to  the  residence  of  the  parties.  On 
May  15,  1911,  almost  15  months  after  the 
rendition  of  the  decree,  the  plaintiff  applied 
to  the  circuit  court  to  correct  the  complaint 
so  as  to  change  the  word  "defendant"  to 
"plaintiff"  In  order  to  show  that  the  latter, 
Instead  of  the  former,  had  resided  in  the 
state  for  more  than  one  year  prior  to  the 
commencement  of  this  suit,  and  to  change 
the  findings  of  fact  in  the  same  manner.  The 
defendant  appeared  specially  by  different 
counsel  of  her  own  choosing  to  resist  the  mo- 
tion. Disregarding  the  retainer  and  aM>ear- 
ance  of  other  counsel,  the  attorney  engaged 


•For  otber  essM  SM  same  tople  aadswttooMUMBBRlaOse.  Dis.  A  Am.  Dig.  Kar-No.  Sviw  A  Htp'r  ladtus 


Digitized  by 


Google 


or.) 


HOIiTON  V.  HOLTON 


633 


by  the  plaintiff  to  represent  the  defendant  at 
the  beginning  of  the  suit  appeared  and  con- 
sented to  the  allowance  of  the  motion  to  cor- 
rect the  complaint  and  findings.  Overruling 
the  objections  of  the  defendant  urged  by  her 
counsel  under  her  special  appearance  the 
court  on  May  15,  1911,  entered  none  pro  tone 
as  of  February  24,  1910,  an  order  allowing 
the  motion  and  making  the  alterations  de- 
sired. From  this  order  the  defendant  Kp- 
peals. 

I.  N.  Smith,  of  Portland  (John  F.  Logan, 
of  Portland,  on  the  brief),  for  appellant. 
John  a  ShUIock  and  Dan  J.  Malarkey,  both 
of  Portland  (O'Day  &  Haddockt  of  Portland, 
on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  first  necessary  to  dispose 
of  a  motion  filed  by  the  plaintiff  to  dlsmlstt 
this  appeal  on  tbe  grounds  that  notice  Is  io- 
snfflclent.  In  that  It  does  not  designate  the 
court  to  which  the  atveal  is  taken,  nor  soffl- 
ctoitly  describe  or  identify  the  decree  ap- 
pealed from,  and  that  It  an^ears  from  the 
transcript  that  no  decree  was  rendered  on 
May  IS,  1011.  Farther  reasons  are  spectfled, 
but  they  are  only  elaborations  of  those  men- 
tioned. The  notice,  besides  containing  the  ti- 
tle of  the  court  and  cause  and  direction  to 
the  plaintiff  and  hla  attorn^,  naming  him, 
reads  as  follows:  "Xou  and  each  of  yoa  are 
hanixj  notlfled  that  the  defOndant,  Jos^hine 
Holton,  lus  this  day  appealed  flrom  that  cer- 
tain decree  entered  against  this  defendant 
OB  the  IBtb  day  of  Hay,  ISll,  by  Judge  J. 
U.  Campbell,  in  the  conn^  of  Washington, 
Btate  of  Oregon,  and  has  appealed  from  the 
decree  and  the  whole  thereof."  This  notice 
was  signed  the  attorn^  fbr  defendant, 
seiTlce  thereof  accepted  by  the  attorney  for 
the  plaintiff,  NoTember  14,  1911,  and  was 
filed  the  n^t  ^ay.  The  nndertaking  on  ap- 
peal after  the  same  tiUe  of  conrt  and  cause 
contains  this  preamble:  "Whereas  the  de- 
fendant In  the  aboTe-entitled  circuit  court  ap- 
peals to  the  Supreme  Court  of  the  state  of  Or- 
egon from  an  order  made  and  entered  against 
tbe  defendant  In  the  said  cause  In  said  circuit 
court  In  f&ym  of  the  plaintiff  in  the  said 
cause  and  against  the  defendant  on  the  10th 
day  of  May,  A.  J>.  Ifill,  for  an  order  attempt- 
ing to  correct  the  complaint,  findings  of  fact, 
conclusions  of  law,  and  the  decree,  now 
therefore,"  etc  Then  follows  the  usual  form 
of  undertaking  on  appeal.  "The  nndertaking 
on  appeal  may  be  examined  In  order  to  Iden- 
tify the  Judgment  or  the  decree  sought  to  be 
reviewed."  Moorhonse  v.  Dontca,  13  Or.  435, 
11  Pac.  71 1  Salem  Traction  Go.  v.  Anson,  41 
Or.  M2,  67  Pac.  1016,  69  Pac.  675 ;  Keady  v. 
United  Bys.  Co.,  57  Or.  325,  100  Paa  658, 
108  Pac.  107.  Taking  the  notice  and  the  un- 
dertaking together,  we  are  convinced  that' 
there  was  snffldoit  data  in  the  hands  of  the 
l^alnUff  to  Identil^  fnlly  the  mroceedlng  of 


tite  drcuit  court  to  which  objection  Is  made 
and  to  disclose  Cba  trnnmal  to  which  tbe  ap- 
peal Is  taken. 

[2]  The  plaintiff  urges  that  the  order  of 
tbe  court  on  Bfoy  16,  1011,  was  not  a  decree 
and  relies  upon  section  534,  L.  O.  L.,  whldi 
reads  thus:  "Every  direction  of  a  court  or 
Judge  made  or  ^tered  In  writing  and  not  In- 
cluded In  a  Judgment  or  decree  Is  denominat- 
ed an  order."  Turning,  however,  to  section 
548,  L.  O.  L.,  we  find  that  among  other 
things  ''a  final  order  affecting  a  substantial 
right  and  made  in  a  proceeding  after  judg- 
'  ment  or  decree  *  •  *  for  the  purpose  of 
j  being  reviewed  shall  be  deemed  a  Judgment 
j  or  decree."  Here  was  an  order  made  In  a 
proceeding  after  a  Judgmrait  or  decree.  Hav- 
ing fully  determined  on  their  merits  the  mat- 
ters involved  In  the  application  to  correct  the 
complaint  and  the  findings,  the  ensuing  or- 
der of  the  court  was  a  final  order.  In  the 
sense  that  It  undertook  to  inject  into  the 
complaint  an  allegation  about  the  resideuce 
of  the  plaintiff  where  no  such  averment  ^- 
isted  before,  and  In  that  manner  to  give  Juris- 
I  diction  to  the  court  to  render  the  decree,  the 
\  order  affected  a  substantial  right  There 
are  thoeftore  present  Is  tbe  order  of  May 
15th  all  the  elements  of  an  aniealable  decree 
as  defined  by  section  648,  L.  O.  U  Tbe  mo- 
tion to  dismiss  the  appeal  must  be  doiled. 

[S]  Oa  tile  merits  we  read  In  section  609, 
Ix  O.  Ij.,  that:  "In  a  suit  for  the  dissolution 
of  the  marriage  contract  tbe  plaintiff  there- 
in must  be  an  Inhabitant  of  the  state  at  tiie 
commenc^nent  of  the  snlt  and  tor  one  year 
IHTior  thereto  whidL  residence  shaU  be  suffl- 
Ctent  to  give  the  court  Jurisdiction  without 
r^ard  to  the  place  where  tiw  marriage  was 
solemnized  or  the  cause  of  snlt  arose."  This 
mandatory  language  about  tiie  hatdtat  ot 
the  plaintiff  prescribes  an  ingredient  of  ttie 
Jurisdiction  of  the  subject-matter  In  a  llUga- 
tion  oi  this  kind.  This  Is  a  manifest  deduc- 
tion to  be  drawn  from  the  case  ot  Farrish  v. 
ParrlSh,  52  Or.  160,  96  Pac.  1066.  In  that 
case  the  plaintiff  ftiled  to  allege  In  tbe  com- 
plaint that  he  had  been  an  inhabitant  of  the 
state  at  the  commencement  of  the  suit,  and 
for  one  year  prior  thereto.  The  defendant 
appeared,  filed  her  answer,  and  contested  the 
suit  to  final  decree  In  her  favor.  On  the 
plalnUOTs  appeal  this  court  set  aside  the  find- 
ings of  the  court  below  and  dismissed  the 
complaint.  On  the  face  of  the  complaint  In 
the  case  at  bar  tbe  court  had  no  Jurisdiction 
over  the  subject-matter  of  the  suit.  The  ap- 
pearance of  tbe  parties  did  not  cure  this  de- 
fect; for,  while  this  may  confer  Jurisdiction 
over  their  persons  where  the  court  has  al- 
ready Jurisdiction  over  the  subject-matter  of 
the  suit  yet  In  the  absence  of  this  latter 
element  personal  submission  to  the  Juris- 
diction of  the  court  effects  nothing.  Mere 
consent  cannot  confer  Jurisdiction  in  such 
cases. 

£4]  While  under  tbe  provisions  of  sectlod 
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102,  li.  O.  li.,  a  court  at  any  time  before  trial 
or  before  a  cause  is  submitted  may  allow  a 
pleading  or  proceeding  to  be  amended  In 
many  respects  when  the  amendment  does  not 
substantially  change  the  «iuse  of  action  or 
defense,  It  does  not  possess  such  power  after 
the  case  has  gone  to  final  decree.  Scott  t. 
Ford,  52  Or.  299,  97  Pac.  99. 

[S]  In  any  view,  the  amendment  was  not 
permlBSible  under  that  section,  for  Its  pur- 
pose was  substantially  to  dunge  the  cause 
of  suit  from  what  was  void  to  something  ef- 
ficacious. 

[9]  Jurisdiction  over  the  subject-matter  of 
a  suit  cannot  be  acquired  by  a  mere  amend- 
ment subsequent  to  tlte  final  submission  of 
the  cause.  Archimedes  boasted,  "Give  me  a 
place  to  stand  and  I  will  move  the  world." 
So  It  is,  in  order  to  give  a  court  authority  to 
move  affirmatively  In  a  suit,  It  must  first 
have  Jurisdiction  over  the  subject-mattw. 
Its  lack  of  such  Jurisdiction  having  been  ap- 
parent on  the  face  of  the  record,  the  court 
in  limine  ought  to  have  refused  to  proceed 
further,  and  after  decree  when  the  matter 
was  called  to  Its  attentUm,  even  Informally, 
It  ought  to  have  swept  It  from  its  records, 
especially  in  a  case  s*  permeated  with  col- 
lusion as  this  was  at  the  outset 

[7]  Although  the  order  of  Uay  U.  lAU, 
was  void  because  out  of  time  and  d^Mndent 
upon  a  proceeding  originally  void,  yet  It  is 
none  the  less  an>ealable.  Smith  t.  EUoi- 
dale  MIU  Co..  4  Or.  70;  Sturgts  r.  Stnrgis,  51 
Or.  10,  88  Pac.  696,  15  L.  B.  A.  <N.  8.)  1084. 
181  Am.  St  Bep.  T2i,  Sometbing  was  said 
at  the  argument  about  ftand  and  Imposition 
practiced  upon  the  defoidant  on  tiie  one 
liand  and  the  f»ct  that  the  plaintiff  had  oon- 
tzacted  another  marriage;  Irat  with  these 
tilings  we  have  nothinv  to  do.  We  deal  with 
the  record  of  the  case  b^bre  ns. 

The  wder  appealed  from  Is  zerersed. 


BfTATB  T.  WHTTJOAKBtR. 

(Snpnme  Court  ti  Oregon.    Jan.  26,  1918.) 

1.  False  Panansn  (|  6*)— OBUiimio  Sto- 
NATuaes  TO  WBrmir  ImTBinaum— EIlb- 
■Bins  or  Offensb. 

Lk  O.  L.  {  1964,  makes  it  an  offense  to  ot>- 
tatn  mtHiey  or  property  "by  any  folae  pretenses, 
or  by  any  Driv;  or  false  token,  and  with  tnteot 
to  defraud/'  or  by  obtaining  the  signature  of 
any  person  to  a  writing  witii  like  Intent,  the 
false  making  of  which  would  be  punishable  as 
forgeiT.  Section  1511  provides  that  "upon  a 
trial  for  having,  by  any  false  pretense,  obtained 
the  signature  of  any  person  to  any  written  in- 
strument, or  obtained  from  any  person  any 
valuable  thing,  no  evidence  can  be  admitted  of 
a  false  pretense  expressed  wally  and  unaccom- 
panied by  a  false  token  or  wntiog;  but  sncli 
pretense,  or  some  note  or  memorandum  thereof, 
must  be  in  writing,  and  either  subscribed  by  or 
in  die  handwriting  of  the  defendant."  HeJd, 
that  if  the  false  pretenses  are  expressed  orally 
they  must  be  accompanied  by  a  false  token  or 
^vriting,  and  If  not  so  accompanied  the  false 
pretense,  or  some  note  or  memorandum  thereof, 


must  be  la  writing,  dgned  by  or  in  the  hand- 
writing of  defendant ;  the  latter  clause  of  sec- 
tion 1541  not  referring  to  a  falsa  pretense  ex- 
pressed orally  and  accompanied  ny  a  false 
token. 

[EM.  Note.— Por  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  4;  Dec.  Dig.  {  6.*I 

2.  False  Pretenses  (I  6*>— "Falrb  Tokenk" 
— "False  WBrnnos"— What  Gohviiiuies. 
"False  token  or  writing,"  within  the  meaa- 
inf  of  U  O.  L.  I  1641,  has  reference  to  some- 
thing real,  visible,  and  substantial,  or  some 
writing  puTiwrting  to  be  the  act  of  some  persMi, 
and  BO  named  as  to  have  more  weMit  and  in- 
fluence in  effecting  the  fraud  &an  uie  mere  as- 
sertion of  the  par^  defrauding;  but  audi  writ- 
ing need  not  be  subscribed  by  w  in  ttm  hand- 
writing of  the  defendant 

fESd.  Note.— For  other  oaes,  see  B^lae  Pxa- 
tenses.  Cent  Dig.  |  4;  De&  Dig.  |  6.* 

For  Other  definitions,  see  Words  and  Phiaaas, 
VOL  8,  p.  2671.] 

B.  False  Pbbtenses  d  43*)  —  False  "To- 
kens." 

In  a  ^^Meeotion  for  falsely  pretoading  that 
land  contained  valuable  oil  depoidti,  whereby 
prosecutor  was  induced  to  ececute  a  deed  for 
land  in  payment  for  stocks  of  an  oil  company 
which,  It  was  <daim4d,  owned  tbe  land,  a 
prospectus  <tf  the  company  descriUng  the  prop- 
erty in  question,  as  well  as  a  bottle  of  oU  Label- 
ed "Taken  from  Our  Property,"  were  proper 
exhibits  to  go  to  the  Jon  as  tokens,  within  the 
contemplation  of  L.  O.  L.  ||  1541,  1964. 

[Dd.  Note.— For  other  cases,  see  False  Pce- 
tCTses,  Cent  Dig.  S  07;  Dec.  Dig.  |  43.* 

Fbr  other  definitions,  see  Words  and  Phrases, 
ToL  8,  p.  6993.] 

4.  OanciNAL  Law  ({  873*)— False  Pbetkssbs 

— BVIDBNCB— OONTINUINO  OFFENSES. 

Under  an  indictment  charging  that  on  a 
certain  date  the  defendant  made  false  represen- 
tations and  obtained  a  signature  try  false  pre- 
tenses, etc,  It  was  proper  to  admit  evidence  of 
representations  made  before  that  date,  such  as 
tbe  issuing  of  an  untrue  [wospectus  snd  rm^re- 
sentations  made  during  tbe  negotiations. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  833,  834 ;  Dec  IMg.  |  373.'J 

5.  Faub  Pbetenbbs  a  42*>— Adussion  of 
EIvinENCB— Intent. 

The  admission  in  evidence  of  statements  of 
one  cliarged  with  obtaining  a  signature  by 
means  of  false  pretenses,  after  the  transaction, 
was  proper  to  show  previous  intent 

[Eid.  Note.— For  otiier  cases,  see  E^se  Pre- 
tenses, Cent  Dig.  |  66;  Dec  Dig.  |  42.*] 

Appeal  from  Clrcnlt  Court,  Multnomah 
County ;  R.  O.  Morrow,  Judge. 

W.  H.  Whiteakra:  was  convicted  of  obtain- 
ing a  deed  by  false  pretenses,  and  he  ap- 
peals. Affirmed. 

Defendant  was  Jointly  indicted  with  four 
others,  charged  with  the  crime  of  obtain- 
ing the  signature  of  a  person  by  means  of 
false  pretoiaes.  In  that  <ni  December  10^  1910, 
th^  made  r^wesentatlons  to  Mrs.  Emma  A. 
Smith  that  the  Lake  OU,  Gas  &  Pipe  Line 
Company,  a  corporation,  lierehiafter  refer- 
red to  as  the  company,  was  the  owner  of  and 
bad  legal  title  to  800  acres  of  land  in  Cali- 
fornia, upon  which  paraffin  oil  had  been  dis- 
covered, and  that  the  land  was  very  valu- 
able, being  worth  $500,000,  and  exhibited  bot- 
tles of  oil  said  to  have  been  taken  from  a 
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bole  on  said  land,  and  made  many  other 
Tepr^eatatl<ms  in  relation  thereto,  which 
representations,  as  alleged,  were  false  and 
untme,  and  well  known  to  defendant  to  be 
BO  false  and  untrue,  and  were  made  to  Mrs. 
SmlUi  with  Intent  to  injure  and  defraud  her 
and  fdonlously  obtain  her  signature  to  a 
writing,  namely,  a  warranty  deed,  conveying 
to  the  defendant  91^  acres  of  land  in  which 
she  owned  an  tmdlTlded  half  interest;  that 
Mrs.  Smith  was  Ignorant  of  the  facts,  and 
believed  and  relied  upon  the  represeitatloos 
80  made,  and  was  thereby  Induced  to  and  did 
sign  the  said  deed.  The  defendant  pleaded 
not  guilty  to  the  indictmmt,  and  was  given 
a  separate  trial  upon  his  demand  therefor. 
The  Jury  found  him  guilty,  and  judgment 
was  rendered  thereon,  from  wbidi  he  ap- 
peals. 

Samuel  .Wblte  and  J.  B.  Upton,  both  of 
Portland  (Manning  &  White  and  McAllister 
&  Upton,  all  of  Portland,  on  the  brief),  fbr 
aK>dlant  Joseph  H.  PKg^  of  Ptnrtland 
(George  J.  Cameron,  DIst  Atty.,  of  Foirtland, 
on  the  brief)*  for  the  State. 

BAKIN.  J.  (after  stating  the  facte  as 
above).  The  first  and  most  important  ques- 
tion involved  on  this  anwal  is  based  on  de- 
fendant's contmtiont  that  the  Calse  prrtoses 
must  be  in  writing,  and  etthra  snbacrlbed  by 
or  in  the  handwritii^;  of  the  def  mdant,  and 
that  the  pretenses  upon  which  the  state  rft- 
lies  were  not  of  swdi  ebaractcf.  Hb»  statnte 
under  which  the  diarge  la  made  Is  section 
1964,  L.  O.  wbUOi  reads:  "If  any  person 
shall,  by  any  fSiOse  iwetenses  or  1^  any  privy 
or  false  token,  and  with  intent  to  defraud, 
obtain  or  attempt  to  obtain  from  any  other 
person  any  money  or  property  whatever,  or 
shall  obtain  or  attempt  to  obtain  with  the 
like  intent  the  signature  of  any  person  to 
any  writing  the  false  making  whereof  would 
be  punishable  as  forgery,  such  person,  upon 
conviction,"  etc.  Section  1541,  U  O.  L.,  pre* 
scribes  what  evldoice  shall  be  requisite  as 
proof  of  said  crime,  providing:  "Upon  a  trial 
for  having,  by  any  false  pretense,  obtained 
the  signature  of  any  person  to  any  written 
Instrument,  or  obtained  from  any  person  any 
valuable  thing,  no  evidence  can  be  admitted 
of  a  false  pretense  expressed  orally  and  un- 
accompanied by  a  false  tokra  or  writing; 
but  such  pretense,  or  some  note  or  m^oran- 
dum  thereof,  must  be  In  writing,  and  either 
subscribed  by  or  in  the  handwriting  of  the 
defendant  *  •  *" 

Aside  from  the  oral  statements  of  the  de- 
fendant, the  principal  r^resentatlon  relied 
upon  by  the  state  Is  a  prospectus  prepared 
and  printed  by  def«idant  and  his  co-con- 
splrators,  and  purporting  to  have  been  Is- 
sued by  the  company,  which  said  prospectus 
was  otFered  for  Inspection  to  Mrs.  Smith.  It 
Is  heeded  in  large  capital  letters:  "ANOTH- 
BB  GREAT  OPPORTUNITY  IN  OIL  EN- 
TIOtPRISllL    IiAEB  OII^  GAS  AND  PIPB 


lilNB  COMPANY.  INCORPORATED  SDP- 
TEMBER  10,  1910.  AUTHORIZED  OAPI- 
TAIi  STOCK  $BO0.O0O.  •  •  •  THD 
GRBATEJST  PARAFFIN  OIL  IN  THE 
WORLD  IS  FOUND  ON  OUR  PROPERTY." 
This  prospectus  contains  pictures  of  a  gushing 
well,  of  derricks  and  wells,  of  parties  on  the 
surface  of  the  ground  dlpi^ng  oil  from  a  hole, 
of  the  ground  where  the  timber  has  been  killed 
by  oil  forced  to  the  surface,  and  of  a  basin 
or  bole  said  to  hare  been  caused  by  a  blow- 
out of  gas.  Also  It  makes  the  statement  that 
the  company  owns  800  acres  of  land,  which  In- 
cludes some  of  the  best  located  and  most  val- 
uable oil  land  in  California,  being  considered 
absolutely  proven  oil  land,  where  discoveries 
have  already  been  made,  and  that  the  entire 
property  is  owned  outright.  The  land  is  de- 
scribed therein  by  legal  subdivisions.  Upon 
the  prospectus  the  company's  name  and  office 
numDer  are  affixed  at  the  twttom  of  the  first 
and  of  the  last  pages,  and  on  the  first  page 
Is  printed  in  cai^tal  letters  the  name  of  W. 
H.  Whlteaker,  president,  and  the  names  of 
the  other  officers  and  directors  of  the  oom- 
I>any.  Defendant's  name  Is  also  affljied  to 
the  description  of  the  picture  showing  the 
timber  killed  by  the  exuding  oil.  There  were 
exhibited  to  Mrs.  Smith  a  small  vial  of  oil 
labeled  "Oil  Taken  from  Holee  Dug  at  Three 
Feet  in  Depth  from  Our  Property  In  Gall- 
fomia,"  and  a  large  bottle  of  similar  oil, 
taken  at  the  same  time  and  place,  namely,  at 
the  hole  lectured  on  page  4  of  the  prospec- 
tus; also  fossils,  pieces  of  shal^  and  sugar 
sand,  represented  to  have  been  taken  from 
the  said  land.  Many  oral  statements  and 
representations  were  made  by  defendant  In 
connection  with  and  of  the  same  tenor  as  the 
prospectus,  a  number  of  which  were  made 
before  the  company  was  incorporated,  with 
a  view  to  induce  Mrs.  Smith  to  locate  claims 
adjacent  to  said  land,  which  she  and  her 
friends  did.  The  testimony  tends  to  show 
that  latw  def«idant  asked  Mrs.  Smith  to 
buy  Bto^  in  the  otnupany,  but  she  said  that 
■he  was  not  able  to  take,  any  at  that  time. 
Afterwards,  die  and  her  daughter  b^ng  the 
owners  of  91.8  acres  of  land  in  Multnomah 
county,  'Which  she  waa  desirous  of  s^ing, 
defendant  offered  to  buy  it  if  she  would  take 
as  part  paymrat  stock  in  the  company ;  and 
relying  upon  the  said  representations  of  de- 
fendant In  relation  thereto,  and  without 
knowledge  of  their  falsity,  she  agreed  to  sell 
the  land  to  the  defendant  and  accept  as  part 
payment  7,^  shares  of  stock  in  the  com- 
pany at  the  value  of  f  1  a  share,  and  was  in- 
duced to  and  did  sign  the  deed  conveying 
the  same  to  the  defendant  by  reas<m  of  said 
representatlfflU  and  relying  upon  the  same 
as  being  true.  These  negotiations  continued 
for  a  period  of  orar  three  weeks,  and  were 
finally  consommated,  through  Mr.  Ck)mellus, 
on  December  10, 1910. 

We  think  the  testimony  tended  to  eetab- 
j  Ush  that  the  representations  wwe  made  by 
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defendant,  and  tbat  muaj  of  them,  aa  well 
AS  the  BtatemratB  contained  in  the  prospectus 
and  the  source  of  the  samples  of  oil,  were 
fals^  and  did  induce  Mrs.  Smith  to  sign  the 
said  deed,  and  wen  auffldent  to  be  snbmit- 
ted  to  the  Jury  opon. those  QnesUons,  If  the 
proof  comes  within  the  requirements  of  sec- 
tion ISil,  anion,  namely,  if  the  false  pretens- 
es were  accompanied  by  a  false  tdken  or 
writing. 

[1]  There  are  two  ways  In  which  the  crime 
defined  by  section  1901,  anplra,  may  be  ac- 
compllahed:  By  false  pretense,  or  by  a  privy 
or  false  token.  Section  1641  dlsUngnishes 
the  evidence  essmtlal  In  establishing  each: 
If  the  false  pretrases  are  expressed  orally, 
they  must  be  acoompanled  bj  a  false  tokai 
or  writing;  if  not  accompanied  by  a  false 
token  or  writing,  then  the  false  pretense,  cr 
some  note  or  memorandum  thtteo^  mnat  be 
in  writing,  signed  by  or  In  the  handwrlt- 
Ing  of  defendant.  The  meaning  of  section 
1541,  snpra,  Is  not  rendraed  obscnre  m  donbt- 
fol  1^^  the  lattCT  dansew  That  clause  can- 
not be  held  to  t^er  to  a  false  pretense  ex- 
pressed orally  and  accompanied  by  a  false 
token  or  writing.  At  common  law  cheats  or 
frauds  aocomidished  by  means  of  false  to- 
kens were  indictable  <mly  whoi  the  false  to- 
ken was  of  a  public  nature ;  but  St  33,  Hairy 
VIII,  c.  1,  created  it  an  offenBe  to  obtain 
any  money  or  goods  by  color  of  any  false 
privy,  token,  or  counterfdt  letter.  Our  Bta^ 
ute  (section  1964)  has  defined  the  crime  of 
obtaining  goods  by  false  pretenses,  and  Is  a 
modification  of  St  33,  Henry  VIII,  c.  1,  and 
by  the  words  "false  token  or  writing"  in- 
cludes not  only  the  counterfeit  letter  of  that 
statute,  but  any  false  writing  that  would 
tend  to  effect  a  fraud. 

[2]  As  said  in  People  v.  Gates.  13  Wend. 
(S.  Y.)  311,  320,  the  token  "must  be  some- 
thing real,  visible,  and  substantial.  •  •  • 
The  word  'false  writing*  must  mean  some 
writing  or  Instrument  purporting  to  be  the 
act  of  some  person,  and  so  framed  as  to 
have  more  welgh^  and  infiuence  in  Meeting 
the  fraud  than  the  mere  assertion  of  the 
party  defrauding."  The  Indiana  statote  In- 
volved in  the  case  of  Jones  v.  State,  60  Ind. 
473,  476,  provides;  "  *If  any  person,  with  in- 
tent to  defraud  -  another,  shall  designedly, 
by  color  of  any  false  token  or  writing,  or 
any  false  pretense,  obtain  •  •  ♦  * "  etc. 
The  opinion  says  that  "the  offense  may  be 
committed  by  two  means:  First  By  color 
of  any  false  token  or  writing.  Second.  By 
any  false  pretense."  In  substance  that  is 
the  language  of  onr  statute,  and  section  1641, 
snpra,  must  be  construed  with  reference  to 
those  two  methods  of  violating  It  namely, 
by  false  token  or  writing,  and  by  the  false 
pretense.  The  latter  only  must  be  in  writing, 
and  subscribed  by  or  in  the  handwriting  of 
the  defendant  and  relates  to  false  repre- 
sents, tlons  made  by  the  defendant  without 
the  talaa  tolcu  ox  wrltlns;  the  former^  the 


false  token  or  writing,  refers  to  somrtiblwt 
real,  visible,  and  substantial,  or  tome  writ- 
ing purport^  to  be  the  act  of  some  person, 
and  80  framed  as  to  have  more  weight  and 
influence  in  effecting  the  fraud  than  the 
mere  assertion  of  the  party  defrauding.  The 
latter  need  not  be  subscribed  by  or  In  the 
handwriting  of  the  defendant  The  conrts 
and  some  of  the  text-writers  use  the  term 
"token"  as  r^errlng  to  anything  tiiat  is 
meant  by  or  Induded  In  the  term  "token  or 
writing."  In  State  v.  Benlck,  88  Or.  684, 
at  page  590,  66  Pac.  276,  at  page  277,  44  L. 
B.  A.  266,  at  page  268  (72  Am.  St  Bep.  768), 
a  false  tok&i  Is  btid  to  be  a  fftlse  mark  or 
sign,  forged  object,  eonnterfrit  letter, 
ring,  etc,  used  to  deceive.  Black's  Law  Dic- 
tionary defines  it  as:  "A  sign  or  mark;  a 
matolal  evidence  of  the  existence  of  a  fact. 
lAus,  cheating  by  'false  tokens'  ImiOtes  the 
use  of  fabricated  oc  deceitfully  contrived 
material  objects  to  assist  the  person's  own 
fraud  and  falsehood  In  accomplishing  the 
cheat."  In  Stete  v.  Hanscom.  28  Or.  427, 
at  page  439,  43  Pac  167,  at  page  171,  a  false 
telegram,  neither  signed  by  nor  In  the  hand- 
writing of  the  defendant,  was  h^d  to  be  a 
fidse  token.  And  in  "Wlagoner  v.  Stat^  90 
Ind.  604,  a  fitlse  order  for  the  payment  of 
money  is  held  to  be  a  false  token.  The  same 
principle  is  announced  In  Jones  v.  Stete,  su- 
pra, where  a  false  business  card  is  held  to 
be  a  false  token.  It  is  said  in  that  case,  In 
construing  the  Indiana  statute  above  men- 
tioned: "The  gravamen  of  the  crime  con- 
slste  in  obtaining  the  signature  of  any  per- 
son to  any  written  instrument  or  in  obteln- 
ing  from  any  person  any  money,  transfer, 
note,  bond,  or  receipt  or  anything  of  valne. 
The  offense  may  be  committed  by  two  means: 
nrst.  By  color  of  any  false  token  or  writ- 
ing. Second.  By  any  false  pretense.  The 
word  'token,'  In  ite  ordinary  slgniflcation, 
means  'a  sign,'  'a  mark,'  'a  symbol.'  The 
words  'writing  and  'written'  include  print- 
ing, lithographing,  or  other  mode  of  repre- 
senting words  and  letters.  •  •  «  Tbe 
first  question  is  whether  the  printed  card 
set  out  In  the  indictment  comes  within  the 
meaning  of  the  words  'token  or  writing,' 
used  In  the  statute.  Bonvler's  Law  Diction- 
ary defines  the  legal  meaning  of  the  word 
'token'  thus:  'Token.  A  document  or  sign 
of  the  existence  of  a  fact.  Tokens  are  ei- 
ther public  or  general,  or  privy  tokens. 
They  are  either  true  or  false.  When  a  to- 
ken Is  false  and  indicates  a  general  intent  to 
defraud,  and  is  used  for  that  purpose,  it  will 
render  the  offender  guilty  of  the  crime  of 
cheating."  To  the  same  effect  Is  2  Russell 
on  Crimes,  p.  613 ;  BurrlU's  Law  Dictionary, 
title  "False  Token";  Lesser  v.  People,  73  N. 
Y.  7a  Abbott's  Law  Dictionary  defines  "to- 
ken" as:  "A  material,  visible  sign  of  the  ex- 
istence of  a  fact  Thus,  cheating  by  fiilse 
tokens  Is  perpetrating  a  fraud  by  employment 
of  some  material  device,  some  cunningly  de- 
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Tised  taiM  tblng,  in  corroboratton  of  one's 
lying  representatioDB.  Token,  as  need'  In  a 
statute  punishing  telse  firetenses,  signifies 
*a  sign,'  *a  mark,'  'a  symbol.'  And  the  term 
'written  tok«i'  will  indade  matters  printed 
or  lithographed." 

[I]  Not  only  the  prospectus,  bnt  the  bot- 
tle of  oU  labeled  as  "taken  from  onr  prop- 
erty," was  a  proper  exhibit  to  go  to  the  Jury 
as  a  token,  in  connection  With  the  prospec- 
tus, for  it  to  find  whether  they  were  false 
and  gave  credit  to  defendant's  statements, 
or  were  suflSdent  to  Induce  a  person  of  ordi- 
nary caution  and  prudence  to  act  apon  them. 

[4,  S]  It  is  contended  by  defendant  that 
the  court  erred  in  admitting  evidence  of  rep- 
resentations made  to  Mrs.  Smith  prior  to 
December  10.  1910.  After  the  time  of  the 
formation  of  the  company  all  acts  and  rep- 
resentations by  the  defendant,  including  the 
IssoiDg  of  the  prospectus,  were  for  the  pur- 
pose of  selling  stock.  The  repesentatlona  and 
tokens  were  public  and  general,  and  within 
the  common-law  definition  of  cheats  and 
frauds,  and  therefore  were  contlnolng.  They 
wore  presented  to  Mrs.  Smith  In  October, 
and  when  she  accepted  the  stock  she  was 
acUng  exdusiTdy  npon  them.  The  negotia- 
tions were  commenced  three  weeka  prior  to 
December  10th,  and  It  was  not  error  to  ad- 
mit evidence  of  the  previoua  representations. 
The  admission  In  evidence  of  the  statements 
made  by  defendant  to  Mrs.  Smith  after  the 
signliv  of  the  deed  was  <ml7  in  line  with  his 
fornm  representations  aa  cumulative  evi- 
dence of  bis  previous  Intent,  and  was  not 
error. 

The  conclusion  we  have  reached  in  regard 
to  the  admissibility  of  the  prospectus  and 
the  sample  of  oil  disposes  of  the  other  as- 
signments of  error.  Although  the  trial  court 
did  not  admit  them  in  evidence  upon  the 
ground  upon  which  their  admissibility  la 
here  determined,  nevertheless  they  were 
properly  admitted.  We  find  no  error  in  the 
record. 

The  Jodgment  of  the  lower  conrt  la  af- 
firmed. 


LAMDBB8  et  aL  v.  CITY  OF  GOTTAOB 
OROVB  et  aL 
(Snpreme  Gonrt  of  Oregon.   Feb.  4,  1918.) 

1.  MtTKICIPAI.  GOBPOBATIONS  (f  84*) — AKNSX- 
ATIOK  OF  TXRBITOBT— FBOCBDVBB— GORBTI- 
TDTIonAI.  Fbovisjons. 

Const  art.  11,  i  2.  as  amended  <Laws  1911, 
p.  10),  grants  to  the  legal  voters  of  each  city 
and  town  power  to  enact  and  amend  tbeir  mu- 
nicipal chartan  inl^ect  to  the  GMistltation  and 
the  criminal  laws.  The  council  of  a  city  duly 
called  a  special  election  on  the  proposition  o^ 
an  amendment  to  the  charter  enlarging  the  city 
boondaries,  but  the  question  of  annexation  was 
not  aeparately  submitted  to  the  voters  within 
the  and  those  outside,  but  their  votes  were 
mixed  io  that  It  eoald  not  be  determined  wheth- 
er the  voters  without  the  city  approved  annex- 
ation or  not.  Heldt  that  the  consUtutional  pow- 


er did  not  autlunise  the  people  of  the  d^  to 
annex  tarxitory  without  the  approval  of  the 
legal  voters  reudli^  within  such  territory,  and 
that  the  vote  was  Invalid. 

[Bd.  Note. — For  other  cases,  see  Hanlcipal 
0(»|iontioDs,  Cent  Dig.  H  9&-101 ;  Dec  Dig. 

2.  MOMDIPAI.  OoaPOaATXOHB  (I  84*)— OONBTI- 

TonoNAL  PBovxaxoirs— Local  Sklt-Govebk- 
HXirr. 

Under  the  conatltntlonal  provision  for  local 
self-government,  the  people  of  a  district  have  a 
risbt  to  express  themselves  upon  the  question 
of  their  annexation  to  a  municipality. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
C^^rations,  Cent  Dig.  S|  98-101;  Dee.  Dig. 

Appeal  from  Circuit  Court,  Lone  County ; 
L.  T.  Harris,  Judge. 

Action  by  Wm.  Landess  and  others  against 
the  City  of  Cottage  Grove  and  B.  F.  Keeney, 
as  assessor  of  Lane  county,  Or.,  to  enjoin 
the  imposition  of  a  tax  on  the  property  of 
plalntUTs  by  the  defendant  dty,  for  the  rea- 
son that  the  land  Is  situated  outside  the  cor- 
porate Umita,  and  therefore  not  subject  to 
such  taxation.  The  circuit  court  sustained  a 
demurrer  to  plaintiffs'  complaint,  and  dis- 
missed the  suit  Plaintiff 8  appeaL  Beveraed. 

G.  A.  Hardy,  of  Bugene,  and  J.  B.  ICedley, 
of  Cottage  Onve  (Thompsm  ft  Hardy,  of 
Bugaie,  on  the  lul^,  for  appellants.  J.  G. 
Johnson,  of  Cottage  Grove  (J.  B.  Young,  of 
Cottage  Grove,  m  the  brief),  fi»r  reqiondenta. 

BEAN,  J,  The  following  fSacta  axe  shown 
in  plalnttffs'  complaint:  The  dty  of  Cottage 
Grove  la  &  mnnldpal  oorporatioa  created  by 
an  act  of  the  legislative  assembly  of  1908, 
which  defined  the  limits  of  the  dty.  In  19U 
the  common  coundl  of  Cottage  Grove,  pur- 
suant to  an  initiative  petition  ther^t,  called 
a  special  election  for  the  pnrpoae  of  aubmlt- 
ttng  to  the  legal  voters  an  amwdment  to  the 
dty  diarter  enlarging  the  corporate  bound- 
aries of  the  munidpallty.  On  May  1,  1911, 
an  election  was  held  in  the  dty,  as  provided 
by  an  ordinance  passed  by  tbe  council  and 
pursuant  to  a  notice  thereof.  The  electors  of 
the  dty  and  the  legal  voters  residing  within 
the  limits  of  the  territory  sought  to  be 
annexed  wen  permitted  to  vote  together  pro- 
miscuously, and  thdr  ballots  were  mingled  in 
the  same  ballot  boxes.  In  the  canvass  of  the 
votes  it  was  not  determined  whether  tbe  vot- 
ers residing  without  the  dty  and  within  the 
area  proposed  to  be  annexed  approved  such 
annexation  or  not  The  proceedings  resulting 
in  the  adoption  of  the  amended  charter,  and 
declaring  the  boundaries  changed,  are  set  out 
in  detail  in  the  complaint 

[1  ]  Plaintiffs  assert  that  thdr  lands  are  sit- 
uated within  the  portion  attempted  to  be  add- 
ed to  the  dty,  and  are  therefore  not  subject 
to  a  munldpal  tax.  Since  this  suit  was  heard 
by  the  trial  court  we  have  had  two  cases  be- 
fore this  court  involving  a  similar  question. 
It  may  now  be  stated  as  the  setUed  law  of 


•Foretlwr  I 


I  see  nme  topic  ud  Mctloa  HDHBBR  Is  Dee.  Dig.  *  Am.  Dig.  Ker-Ne.  BKim  *  Rt»'t  Indexes 


Digitized  by 


Google 


638 


129  FAOIFIO 


BBFOBTBIB 


(Or. 


tbls  state  that  ttw  power  reserved  to  tbe  le- 
gal TOters  of  a  munldpaltty  to  enact  and 
atnoid  th^  cliarter  (article  11.  I  2,  Conat ; 
Laws  1911,  p.  10)  does  not  authorise  the  peo- 
ple of  a  city  to  ertend  the  corporate  limits 
so  as  to  embrace  other  lands,  wltbont  the 
at^roval  of  the  legal  voters  redding  within 
Uie  territory  to  be  anaexed.  State  t.  Port  of 
Tillamook,  124  Pac  637;  Thnrber  t.  Hender- 
Bcm,  128  Pac  43.  The  question  of  annexation 
was  not  submitted  separately  to  the  1^1  vot- 
ers of  the  city,  and  those  of  the  territory  de- 
signed to  be  included  within  the  munidpali^, 
in  compliance  with  the  rule  above  stated. 
SectiioL  8200,  L.  O.  L.,  provides  a  convenient 
method  by  which  a  city  may  acquire  new  ter^ 
ritory. 

[2]  Tbe  people  of  the  district  sought  to  be 
annexed  have  a  constitutional  right  to  be  per- 
ihitted  to  express  themselves  upon  tbe  ques- 
tion under  some  method  whereby  it  may  be 
known  and  recorded  whether  they  consent  to 
annexation  or  reject  die  proposition.  This, 
we  think,  la  within  the  letter  and  sidrlt  of 
the  organic  law  providing  for  local  self-gov- 
ernment Schubel  V.  Olcott.  «0  Or.  SOif,  120 
Pac  376;  HcBee  v.  %irin^leld,  58  Or.  469, 
114  Pac.  637. 

It  was  error  to  sustain  the  demurrer.  The 
de(xee  of  tbe  lower  court  will  therefore  be 
reversed,  and  one  entered  here  declaring  the 
plaintilte*  lands  not  within  the  city  of  Cottage 
Grove  and  enjoining  the  taxation  thereof  as 
city  property. 


I/BFFINGWEIiL  v.  LANB  G0UMT7  et  al. 
(Supreme  Oourt  of  Oregon.    Jan.  28.  1913.) 

1.  HjoHWATs  (I  122»)— Road  Tax— Mketino 
OH  Notice  bt  Taxpayxbs— Statdteb. 

Laws  1909.  d.  296,  amending  Lawa  1908, 
p.  272,,  S  34  (L^  O.  L.  S  6320),  which  empower- 
ed the  county  court  to  levy  a  tax  of  a  certain 
amount  on  all  tbe  property  of  the  county  to  be 
set  aside  as  a  general  road  tax  by  making  an 
addition  thereto  (section  6321)  empowering  the 
taxpayers  of  any  road  dietrict  to  vote  an  addi- 
tional tax  for  road  purposes,  provided  10  per 
cent,  of  inch  taxpayers  nre  notice  by  posting  in 
certain  public  places  and  jmblisblng  in  a  weekly 
newspaper  a  notice  signea  by  such  10  per  cent, 
giving  notice  of  time,  place,  and  object  of  said 
meeting,  is  so  defective  as  to  be  invalid,  It  not 
directing  whether  notice  be  given  before  or  aft- 
er tbe  meeting,  not  expressly  authorizing:  the 
taxpayers  to  call  such  a  meeting,  not  specifying 
the  length  of  time  notice  sball  be  given,  and 
not  prescribing  a  method  of  proving  notice  was 
given,  or  that  the  persons  participating  in  the 
meeting  were  taxpayers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  380,  393 ;  Dec  IMg.  {  122  »] 

2.  Highways  (fi  125*)— Road  Tax— Levy  bt 

MRBTINO    of  TaXFATEBS— -CBBTinCATE  BT 

Opficebs  of  Mebtino. 

The  certificate  by  the  chairman  and  secre- 
tnrv  of  a  meeting  of  taxpayers  of  a  road  district 
held  under  Laws  1909,  p.  295  (L.  O.  L.  { 
KiZl),  on  notice  fay  taxpayers  of  the  levy  of  an 
additional  road  tax  is  insufiicient  to  render  the 
tax  enforceable;  it  not  showing,  or  being  ac- 
companied by  proof  of,  the  levy  by  a  proper  i"es- 


olution  spread  on  the  minates,  or  tiie  glvlnc  of 
the  notice,  as  required  by  sections  6384,  6387, 
and  6390  in  case  of  meeting  under  section  6384 
on  notice  by  the  road  snpervlsor  at  petition  of 
freehtMers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  I  382;  Dec  Dig.  1 126i*] 

Bean,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Suit  by  Madalon  Leffingwell  against  the 
County  of  Lane  and  others.  From  a  decree 
disniiasing  the  suit,  plalntUE  appeals.  Re- 
versed and  remanded. 

Tlie  plaintiff  Is  the  owner  in  f6e  slnqtle  of 
a  quarter  section  of  vacant  land  in  road 
district  No.  2  of  I^e  county.  Or.,  and  brings 
this  suit  against  the  county,  the  couuij' 
judge,  the  conunlsslouers,  and  sheriff  to 
quiet  her  title  against  any  claim  tbe  de- 
fradants  in  their  official  capacity  in  the  en- 
forcement of  a  tax,  the  levy  at  which  is  said 
to  have  been  attempted  by  the  taxpayers  of 
said  district  in  December,  lOia  Slie  avers 
payment  by  her  In  full  prior  to  the  com- 
mencement of  this  suit  of  all  other  taxes  of 
every  kind  charged  against  her  land  men- 
tioned on  the  assessment  roll  of  that  year, 
and  saya  that  the  county  court  of  the  de- 
fendant county  never  levied  on  that  roll  B.ny 
tax  of  any  kind  except  what  she  has  already 
paid  as  stated.  Her  complaint  contains  these 
allegations:  "That  on  the  20th  day  of  De- 
cember, 1910,  there  was  filed  in  tbe  office  of 
the  clerk  of  Lane  county  a  certificate  of  tex- 
payers*  road  district  meeting  In  words  and 
figures  as  follows:  To  E.  U.  Lee,  County 
Clerk  of  Lane  County,  Oregon :  We,  the  un- 
dersigned dnly  elected  chairman  and  secre- 
tary of  the  texpayers'  meeting  of  road  dis- 
trict No.  2,  of  Lane  county,  Oregon,  held  on 
the  17th  day  of  December,  1910,  at  the  hour 
of  1  o'clock  p.  m.  of  said  day  for  the  pur- 
pose of  voting  upon  the  question  of  levying 
an  additional  tax  upon  the  texable  property 
of  said  district  for  tbe  purpose  of  improving 
tbe  roads  of  said  district,  do  hereby  certify 
that  at  said  meeting  the  taxpayers  of  said 
road  district  by  a  majority  vote  of  the  tax- 
payers present  at  said  meeting  voted  to  levy 
an  additional  tax  of  seven  mills  on  each  dol- 
lar of  the  taxable  property  of  said  district 
to  improve  the  roads  of  said  district  Dated 
this  17th  day  of  December,  1910.  Glen  O. 
Powers,  Chairman.  Chester  E.  Bldwards. 
Secretary.'  That  no  additional  paper  in  ref- 
erence to  said  taxpayers'  meeting,  the  calling 
of  tbe  same,  tbe  giving  of  notice  thereof,  or 
what  was  done  thereat  has  been  at  any  time 
filed  or  of  record  with  any  officer  of  said 
Lane  county  or  any  department  of  Ite  gov- 
ernment That  the  meeting  mentioned  was 
not  called  by  the  supervisor  of  said  district 
but  was  called  by  persons  claiming  to  consti- 
tute more  than  10  per  cent  of  the  taxpayers 
of  said  district  who  caused  notice  of  said 
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taxpoywa*  meeting  to  be  posted  in  three 
places  in  said  district  and  to  be  published 
for  three  weeks  prior  to  said  meeting  in  the 
Engene  Twice  a  Week  Begtster,  a  paper  ot 
general  circulation,  printed  and  published  at 
Eugene,  Or."  She  alleges  that,  solely  by  an- 
thorlty  of  the  certificate  quoted,  the  county 
clerk  extended  upon  the  assessment  roll  of 
1910  the  tax  mentioned  In  the  certificate, 
tliat  the  tax  roll  has  been  placed  in  the  bands 
of  the  defendant  sheriff  for  the  collection 
and  enforcement  of  the  taxes,  and  that  the 
defendants  and  all  of  them  claim  that  the 
said  taxpayers'  road  district  levy  appearing 
upon  the  roll  Is  a  valid  and  subsisting  lien 
apon  the  plaintlfTs  land,  and  the  sheriif 
threatens  to  enforce  the  same  by  the  usual 
method  for  collecting  taxes.  On  a  general 
demurrer  to  this  complaint  a  decree  was 
passed  dismissing  the  suit,  and  the  plaintiff 
appeals. 

8.  D.  Allen,  of  Eusene,  for  ai^dlant  E. 
B.  Br7Son»  of  Eugene  (Potter  ft  Bryscm,  of 
Engen^  on  the  brief),  for  tespondrats. 

BUBNB!rr,  3.  (after  stating  the  flicts  oi 
above).  [1]  In  1903  the  le^latlTe  assembly 
passed  an  act  on  the  subject  of  roads  and 
bigbways  designed  to  snpwsede  all  previous 
legtelatlon  on  that  subject  Laws  1903,  p. 
as2.  Section  34  of  that  act  comidled  as  sec- 
tion 6320,  L.  O.  L.,  empowered  the  county 
court  to  levy  a  tax  ot  not  exceeding  10  mills 
<Hi  the  dollar  on  all  taxable  lo^perty  of  the 
county  at  the  time  of  making  t^  annual 
tax  levy  on  the  previous  year's  assessment 
wbldt  should  be  set  a^de  as  a  general  road 
fund,  one-half  to  be  apportioned  among  the 
several  road  districts  according  to  the  amount 
of  taxable  property  In  each  and  the  remain- 
der to  be  kept  in  the  general  county  road 
fund.  Other  sections  of  the  act  provided  for 
calling  district  road  meetings  and  defined 
their  powers.  So  far  as  deemed  material  they 
are  here  set  out :  "Whenever  three  freeholders 
of  any  road  district  In  this  state  shall  peti- 
tion the  road  supervisor  of  such  district  to 
call  a  district  road  meeting  of  the  1^1  vot- 
ers of  the  district  and  shall  state  in  such 
petition  the  object  for  which  the  meeting  is 
desired,  the  supervisor  shall  canso  written 
notices  of  such  meetings  stating  the  objects 
thereof  and  the  time  and  place  of  holding 
the  same  and  signed  by  himself  tt>  be  posted 
in  three  public  places  In  the  district  at  least 
ten  days  before  the  day  appointed  for  the 
meeting  and  the  said  supervisor  shall  make 
due  proof  of  the  giving  of  such  notice  by 
aflQdavlt,  which  proof  tc^ether  with  the  pe- 
tition calling  for  the  meeting  shall  be  filed 
with  the  secretary  of  the  meeting  and  shall 
become  a  part  of  the  minutes  thereof."  Ij,  O. 
li.  I  0384.  "District  road  meetings  legally 
called  shall  tiave  power  to  determine  what, 
if  any,  county  roads  or  portions  thereof  of 
the  road  district  shall  be  Improved  in  any 
spedal  niann^  and  to  determine  the  extent 


and  charactOT  of  the  Improvement  or  Im- 
provements they  shall  make  thereon  •  •  • 
and  shall  have  power  to  levy  a  special  tax 
not  to  exceed  ten  mills  on  the  dollar  up- 
on all  the  taxable  real  and  personal  proper- 
ty of  the  district  for  the  purpose  of  raising 
money  with  which  to  defray  the  expense  of 
such  special  improvement  or  improvements. 
•   •  Section  6386,  L.  O.  U    "If  any 

road  district  in  this  state  shall  determine 
to  specially  improve  any  county  rend  or 
roads  or  portions  thereof  In  such  district 
and  to  levy  a  special  tax  to  defray  the  ex- 
pense thereof  as  invvlded  in  the  last  pre- 
ceding section  they  shall  do  so  by  proper 
resolution  describing  therein  the  road  or 
roads  or  portions  thereof  tbey  wish  to  Im- 
prove, giving  the  initial  and  terminal  pcdnte 
ot  the  desired  improvemoits  •  •  •  and 
also  the  rate  of  tax  levied,  which  resolution 
Mhall  be  signed  by  the  chairman  and  secre- 
tary of  the  meeting  and  traiumltted  to  the 
county  court  by  Its  next  regular  meeting  fol- 
lowing and  sh^  also  be  spread  iu>on  the 
mlnnteB  of  the  district  road  meeting."  Sec- 
tion 6387,  L.  O.  L.  "The  county  road  swer- 
▼iBor  shall  be  ex  officio  chairman  of  all  road 
district  meetings  of  the  district  to  whldi  he 
belongs  and  in  case  of  his  absence  or  Inabili- 
ty to  act  the  meeting  riiaU  proceed  to  dect 
a  temporary  (Akalrman  from  among  thdr  own 
membov  who  shall  be  a  legal  vottt  <tf  the 
road  district  holding  the  mertlng  and  they 
shall  also  elect  a  competent  soeretaiy  whose 
duty  It  shall  be  to  ke^  the  minutes  ot  the 
meeting  which  minutes  shall  be  anbmltted  to 
the  (Aalrman  ut  the  meeting  for  Us  approval 
or  correction  and  as  so  approved  or  corrected 
shall  be  signed  by  the  chairman  and  secre- 
tary and  certified  by  the  diairman  of  the 
meetli^,  shall  t>e  transmitted  to  the  clerk 
of  the  county  court  who  shall  preserve  It  on 
file  with  the  other  records  of  such  road  dis- 
trict." L.  O.  L.  S  6300.  In  1009  the  legis- 
lative assembly  amended  section  84  of  the 
original  act  by  making  an  addition  thereto 
which  appears  in  codification  as  section  6321. 
L.  O.  L.,  as  follows :  "The  taxpayers  of  any 
road  district  In  any  county  of  this  state  may 
vote  an  additional  tax  for  road  purposes  pro- 
viding that  at  least  ten  per  cent  of  the  tax- 
payers of  said  district  shall  give  notice  by 
posting  notices  In  three  public  places  in  said 
road  district  and  one  In  court  house  and 
publish  one  notice  three  weeks  in  one  weekly 
newspaper  of  general  circulation  signed  by 
at  least  ten  per  cent  of  the  texpayers  of  said 
road  district  giving  time,  place  and  object  of 
said  meeting  which  meeting  shall  be  held  in 
the  month  of  December  and  at  the  time  of 
said  meeting  it  shall  be  organized  by  the 
election  of  a  chairman  and  a  secretary  and 
at  such  meetlnK  they  may  by  a  majority  , 
vote  of  such  taxpayers  levy  such  additional 
tax  as  they  may  deem  advisable  to  improve 
the  road»  of  said  district  and  if  a  tax  be 
levied  it  shall  be  the  duty  of  said  chairman 
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ud  aecretary  to  eatSty  to  the  county  derfc 
of  nuitk  GonntT  inlor  to  January  the  levy 
so  made  the  taxpayen  of  said  dlatzlct 
and  the  county  clerk  shall  compute  and  ex- 
tend said  levy  on  tlie  asseesment  roll  for  that 
year  the  same  as  other  taxes  are  extended 
and  It  shall  be  the  dnty  of  the  tax  ooUectw 
to  proceed  to  collect  said  taxes  In  money  the 
same  as  any  other  taxes  are  collected  and 
turn  the  same  over  to  the  connty  treasurer  In 
the  same  manner  and  at  the  same  time  as 
he  pays  over  other  taxes  collected  by  him 
and  shall  be  credited  and  kept  by  the  treas- 
urer to  the  account  of  the  road  district  mak- 
ing such  levy." 

It  is  surmised  that  the  proceedings  of 
which  the  plaintiff  complains  were  under- 
taken by  virtue  of  the  amendment  Just  quot- 
ed. In  the  case  of  Hood  Biver  Lumbering 
Co,  V.  Wasco  County,  86  Or.  498,  512,  67  Pac. 
1017,  1021,  Mr.  Justice  Bean,  qnotlng  with 
approval  the  language  of  Mr.  Justice  Earl 
in  Stuart  v.  Palmer,  74  N.  T.  183,  30  Am. 
Bep.  289,  says:  "The  constitutionality  of  a 
statute  must  be  determined  by  what  can  be 
done  under  it  and  not  by  what  actually  takes 
place."  Adverting  to  the  terms  of  section 
6321,  L.  O.  L.,  we  observe  that  it  does  not 
direct  whether  notice  be  given  prior  or  sub- 
sequent to  the  meeting;  that  It  does  not 
In  express  terms  authorize  the  taxpayers  to 
call  such  a  meeting ;  that  it  does  not  speci- 
fy the  length  of  time  for  which  notice  shall 
be  given;  and,  finally,  that  it  does  not  In 
any  manner  prescribe  a  method  of  proving 
that  notice  has  been  given  or  that  the  per- 
sons partiditttlng  In  the  meeting  are  tax- 
payers. For  all  that  appears  In  the  statute 
last  quoted  nonresident  owners  of  land  liable 
to  be  taxed  in  any  road  district  might  with 
impunity  style  themselves  secretary  and 
chairman  of  an  imaginary  meeting  as  set 
forth  in  the  certificate  quoted,  execute  such 
a  document,  send  it  to  the  connty  clerk,  and 
afterwards  give  the  notices  mentioned  in  the 
section,  all  within  the  letter  of  the  law. 

[I]  Further,  this  amendment,  being  part  of 
the  general  act  of  1903,  must  be  construed. 
If  possible,  In  harmony  with  the  other  pro- 
vlslona  of  that  legislation.  iUvlng  to  the 
later  enactment  the  utmost  force  arising 
from  a  libaal  construction  ot  Its  terms,  at 
best  it  only  provides  for  a  manner  of  callli^ 
a  dlsMct  meeting  in  additlmi  to  that  ise- 
scribed  In  section  6S8^  L.  O.  Is  upon  the 
petition  <tf  three  freeholdmi  addressed  to  the 
snporrisor.  It  may  be  conceded,  also,  that  a 
new  provision  has  been  Interpolated  into  the 
statute  providing  for  the  tiectton  of  a  chair- 
man and  a  secretary  to  the  exdnslon  of  the 
supervisor  as  the  presiding  <^oer  of  the  dis- 
trict road  meetings.  Otherwise  the  regula- 
tions respecting  the  conduct  of  meetings  and 
the  authentication  of  their  proceedings  re- 
main unchanged.  Nothing  appears  to  super- 
sede the  iH^>vlslon8  of  section  6387  providing 
that  the  detwminatlon  of  the  meeting  to 


levy  a  special  tax  shall  be  by  proper  resolu- 
tion which  shall  be  spread  np<ni  the  mtniitos 
Qt  the  district  road  meetlns,  whidi  minntea 
under  the  provisions  of  section  6890,  L.  O. 
I*.,  shall  be  transmitted  to  the  deri^  of  the 
county  court  to  be  preserved  on  file  with  the 
other  records  of  the  road  district.  Am  said 
by  Mr.  Justice  Moore  is  TancAui  t.  Scihool 
District,  27  Or.  67,  64,  89  Pac  893.  89S; 
quotii^  with  approval  the  language  of  Mr,. 
Justice  Campbell  in  M<mer  t.  White,  29  BJlch. 
69 :  "The  evidence  of  the  levy  of  a  tax  must 
therefore  affirmatively  appear  from  an  in- 
spection of  the  record  of  the  meeting  of  the 
electors  or  their  representatives  In  making 
the  same  and  parol  testimony  Is  not  admis- 
sible to  aid,  vary  or  contradict  it"  Hedit  r. 
Boughton,  2  Wyo.  386;  Cardigan  v.  Page, 
6  N.  H.  182 ;  Farrar  v.  Fessenden,  89  N.  H. 
268;  Paul  V.  Llnscott,  66  N.  H.  347;  An- 
drews V.  Boylston,  110  Mass.  214 ;  Hilton  t. 
Bender,  69  N.  Y.  76. 

Section  6384  provides  for  the  proof  of  giv- 
ing the  notice,  and  the  petition  calling  for 
the  meetings,  both  of  which  shall  become  a 
part  of  the  journal  of  such  assembly.  The 
minutes  of  a  meeting  containing  such  ele- 
ments, together  with  a  resolution  levying  the 
tax  when  transmitted  to  the  connty  clerk, 
will  furnish  Information  to  that  officer  that 
all  the  provisions  of  the  statute  in  question 
have  been  complied  with  in  the  levy  of  the 
tax.  Although  loosely  drawn,  the  general 
purpose  of  the  statute  Is  not  only  to  provide 
for  notice,  but  also  iwoof  of  the  same,  so 
that  a  memorial  may  exist  on  file  in  the  of- 
fice of  the  county  clerk  exemplifying  the  pro- 
ceedings culminating  in  the  levying  of  the 
tax,  to  the  end  that  any  one  aggrieved  there- 
by may  examine  the  record  to  determine  his 
course  In  protection  ot  his  rights.  In  good 
reason  there  should  not  only  be  due  procesa 
of  law  notifying  the  property  holder  before- 
hand of  the  Intention  to  levy  a  burden  on 
his  holdings,  but  there  should  also  be  a  rety 
ord  to  prove  the  same.  This  the  statute  has 
required,  and  documentary  proof  of  it  is- 
essenttal  to  the  validity  of  a  tax  levied  In 
pursuance  of  its  t»ms.  If  this  Is  not  a 
sound  principle^  then  would  the  in^ositioa 
of  a  tax  be  made  to  depmd  upon  exceedingly' 
loose  methods  opmted  by  persons  wlQiont 
any  official  authority  or  respcmslbllitr-  The 
amoidment  of  1909  is  defective  in  ttut  it 
does  not  expressly  provide  for  the  calling 
of  a  meeting.  It  does  not  specify  whetha> 
the  notice  shall  be  glvoi  prior  or  snbseqiKnit 
to  the  meeting  nor  the  lengtii  ot  time  during 
which  notice  shall  be  extant  Moreover,  the 
certificate  quoted  does  not  show  that  notice- 
has  been  givoi,  or  that  the  taxpayer  has  an 
OKwrtnnl^  to  be  heard  in  opposition  to  the 
prcntosed  bordoi.  The  action  of  snch  a  meet- 
ing, if  valid,  is  flnal,  as  there  la  no  snbse- 
qnent  time  or  opportunity  accorded  by  the- 
statute  to  the  landowner  to  combat  the  Inj^ 
ing  (tf  the  tax. 
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'  Other  qneatltniB  wen  praeented  at  the  ar- 
Sninentr  but  we  deem  It  onzieceasary  to  con- 
sider them.  It  waa  error  to  nutaln  the 
^etavcnet  to  the  MIL 

The  decree  la  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

BBAN,  jr^  dissents. 


Bfai  parte  TLAOK. 
<8npreme  Oonrt  ot  Kansas.    Jan.  11,  1013.) 

(Bi/aabUM  by  the  Court.) 

1.  E^TBADiTxoH  (|  41*)— Bbtdbh  ow  FaQixm 
—  Subsequbut  Pscnssootioit  —  Otbib  Oi<- 

FBITBXB. 

A  person  charEed  In  any  state  with  trea- 
son, frion;,  or  other  crime,  who  shall  flee  from 
Justice  and  be  found  in  another  state,  and  who 
on  demand  of  the  exeentiTs  author!^  of  the 
stste  from  which  he  fled  shall  be  dehvered  np 
and  removed  to  the  state  haTioar  Jurisdiction  of 
the  crime,  may  there  be  prosecoted  for  crimes 
other  than  the  one  specifted  in  the  demsnd  for 
bis  deilTcrr  without  first  giving  him  a  rsasm* 
aUe  opportunity  to  return  to  the  stats  which 
surrendered  him. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  Si  61-S3 ;  Dec.  Dig.  |  41.*] 

2.  PaioB  Decision  —  EteBOHBOUB  Buxjiro  — 

OVERBDLED  CUK. 

The  case  of  State  v.  HslL  40  Kan.  338, 
10  Pac  918, 10  Am.  St  Rep.  200.  Is  overruled. 

(Additional  8vllahu$  Ay  Editorial  Staff.) 

8.  BxiaADinoK  (I  21*)--0BLiaA'n0N  to  Dx- 

una  Faoinvx. 

A  charge  of  crime,  flight,  discovery,  and  a 
formal  demand  by  the  state  from  which  the  ac- 
cused  is  alleged  to  bare  fled  on  the  state  to 
which  he  fled  to  deliver  np  the  fugitive,  imposes 
on  the  latter  state  an  imperative  obligation  to 
comply  therewith. 

[Ed.  Noteu— For  other  cases,  see  Extradition, 
Gent.  Dig.  S  26;  Dec.  Dig.  S  21.*] 

Apidlcfttloa  John  A  Flack  for  a  writ 
of  habeas  corpus  to  discharge  petitioner  from 
custody  along  Informatloiia  for  offenses  other 
than  that  for  which  he  was  extradited.  Writ 
denied- 

C.  S.  Crawford,  of  Abilene,  for  petitioner. 
John  S.  Dawson,  Atty.  Gen.,  and  S.  N. 
Hawkee  and  S.  M.  Brewster,  both  of  Topeka, 
opposed. 

BURQH,  J.  The  petitioner,  John  A.  Flack, 
was  caahler  of  the  Abilene  State  Bank.  On 
or  about  September  1.  1810,  he  absconded. 
Soon  afterwards  a  complaint  was  filed  be- 
fore a  Justice  of  the  peace  of  Dickinson  coun- 
ty, charging  him  with  forging  the  name  of 
James  A  Strachan  to  a  note  for  $2,000  with 
Intent  to  defraud  Strachan  and  the  Abilene 
State  Bank.  A  warrant  of  arrest  was  issued 
and  placed  In  the  hands  of  the  sherlCC  for 
service.  In  August,  1912,  Flack  was  dlscov- 
ered  In  the  state  of  New  York  and  was  ar- 
rested there  upon  a  fugitive  warrant  and 
held  pending  further  rendition  proceedings. 
Such  proceedings  followed,  resulting  in  his 
return  to  Dickinson  county  for  trial  upon  the 


forgery  charge.  A  preliminary  examination 
was  waived,  and  he  gave  bond  tor  his  ap- 
pearance at  the  ensuing  term  of  the  district 
court.  While  awaltli^  trial,  11  other  prose- 
cutions were  instituted  agalust  blm  for  false 
and  fraudulent  alterations  of  entries  upon 
the  books  of  the  bank.  Motions  to  quash  the 
informations  In  these  cases  and  to  stay  pro* 
ceedings  in  tbem  until  after  the  original  case 
should  be  dispiwed  of  wwe  overruled,  and  in 
dfifonlt  of  ball  he  was  committed  to  the 
coun^  Jail,  nils  proceediiv  Is  brought  to 
discharge  him  from  custody  in  the  11  cases 
instituted  against  him  for  crimes  not  on- 
braced  in  the  rendition  proceedings. 

[1]  The  question  Involved  Is  not  new  and 
hfta  provoked  great  argument  about  and  about 
It  has  bem  dedded  favorably  to  the  petition- 
er by  this  court  in  the  case  of  State  v.  Hall, 
40  Kan. 338, 19  FacBlS.  lOAntStBep.  aoa 
The  syllabus  of  that  case  reads  as  follows: 
"An  alleged  fugitive  from  Justice,  extradited 
from  one  state  to  another,  can  be  prosecuted 
in  the  state  to  which  he  has  bean  extradited, 
(Ally  for  the  oflrase  for  whldi  he  was  extra- 
dited, until  after  he  has  bad  a  reasonable 
time  and  opportunity  afforded  him  to  return 
to  the  place  fn»n  which  be  waa  extradited.** 
Similar  views  have  been  expressed  by  the 
Supreme  Oourt  of  Ohia  Ex  parte  McKnli^ 
48  Ohio  St  588,  28  N.  B.  1034,  14  Ii.  B.  A 
128.  ^e  courts  of  other  states  which  have 
considered  the  question,  and  the  Supr^ne 
Oourt  of  the  United  States,  hold  to  the  con- 
trary. Can-  V.  State,  104  Ala.  43,  16  South. 
165;  Williams  v.  Weber,  1  Oolo.  App.  191, 
28  Pac.  21 ;  Lascelles  v.  SUte,  90  Ga.  847, 
16  S.  E.  046,  86  Am.  St  Rep.  216;  Knox  v. 
State,  104  Ind.  226,  73  N.  R  255,  108  Am. 
St  Rep.  201.  3  Ann.  Cas.  639;  State  v.  Kea- 
ly,  86  Iowa,  94,  66  N.  W.  283;  Taylor  v. 
Conunonwealth  <Ky.)  06  S.  W.  440;  Common- 
wealth V.  Wright,  168  Mass.  149,  33  N.  E.  82, 
19  Ii.  R,  A  206,  35  Am.  St  Rep.  476 ;  In  re 
UtUp,  129  Mich.  464,  89  N.  W.  38,  57  L.  R. 
A.  295 ;  State  v.  Patterson,  116  Mo.  505,  22 
S.  W.  696 ;  State  ex  reL  v.  Leldigh,  47  Neb. 
126,  66  N.  W.  308;  RuUedge  v.  Krauss,  73 
N.  J.  Law,  397,  63  Atl.  088 ;  People  ex  rel. 
Post  V.  Cross,  135  N.  Y.  636,  82  N.  E.  246, 
31  Am.  St  Rep.  850;  State  v.  Glover,  112  N. 

C.  896,  17  S.  B.  626 ;    State  v.  Wine,  7  N. 

D.  18,  30,  72  N.  W.  005;  Dowe'  Case,  18 
Pa.  37;  Ham  v.  State,  4  Tex.  App.  645;  State 
ex  rel.  v.  Stewart,  60  Wis.  587,  19  N.  W.  429. 
50  Am.  B^.  388;  Lascelles  v.  Georgia,  148 
U.  S.  637,  13  Sup.  Ct  687,  87  L.  Ed.  549. 
Text-writers  are  divided  In  opinion.  Spear 
on  Extradition,  c.  12,  favors  the  rule  stated 
in  the  syllabus  of  Hall's  Case.  The  follow- 
ing authorities  take  the  opposite  view;  2 
Moore  OD  Extradition,  c.  8;  Hawley  on  In- 
terstate Rendition,  78  et  seq. ;  Rorer  on  In- 
terstate Law,  S07;  2  Wharton  on  the  Con- 
flict of  Laws.  1600;  1  Bishop^s  GrinL  Proc. 
I  224b. 
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The  written  law  on  the  subject  is  contain- 
ed In  tbe  Constltation  of  the  United  States 
and  an  act  of  Congress  passed  pursuant 
thereto.  The  Constitution  reeds  as  follows: 
"A  person  charged  In  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from 
Justice,  and  be  found  in  another  state,  shall 
on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  Jurisdiction 
of  the  crime."  Article  4,  {  2.  In  the  consti- 
tutional convention  this  provision  first  ap- 
peared in  the  report  of  the  committee  of  de- 
tail as  follows:  "Any  person  charged  with 
treason,  felony  or  high  misdemeanor  in  any 
state,  who  shall  flee  from  Justice,  and  shall 
be  found  In  any  other  state,  shall,  on  demand 
of  the  executive  power  of  the  state  from 
which  he  fled,  be  delivered  up  and  removed 
to  the  state  having  Jurisdiction  of  the  of- 
fensew"  S  Documentary  History  of  the  Con- 
stitution, 456.  Afterwards  the  words  "bigli 
misdemeanor"  were  stricken  out  and  the 
words  "other  crime"  were  Inserted  In  order 
to  comprehend  all  proper  cases;  it  being  con- 
sidered doubts  whether  the  term  "high 
misdemeanor"  did  not  have  a  technical  mean- 
ing too  limited.  lb.  6S4.'  The  section  was 
given  its  flnal  form  by  the  committee  of 
"style  and  arrangement" 

The  act  of  Congress  referred  to  reads  as 
follows:  "Whoiever  the  executive  authority 
of  any  state  or  territory  demands  any  per- 
son as  a  fugitive  from  Justice,  the  execu- 
tive authority  of  any  state  or  territory  to 
wbldi  such  person  has  fled,  and  produces  a 
copy  of  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  state  or 
territory,  charging  the  person  demanded  vrith 
having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  Governor 
or  chi^  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  du^  of  the  executive  author- 
ity of  the  state  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  ar- 
rest to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to 
such  agent  when  be  shall  appear.  If  no 
such  agent  antears  within  six  months  from 
the  time  of  arrest,  tlie  prisoner  may  be  dis- 
charged. All  coets  and  ezpensea  Incurred  in 
the  apprehoidlng,  eecortng,  and  tnsamittlng 
sndi  fngiave  to  the  state  or  territory  mak< 
lug  ench  demand,  ahgU  be  paid  by  meh  state 
or  territory.  •  •  •  Any  agent  so  appoint- 
ed wbo  recdvcfl  the  fagitlTe  into  Ills  cos- 
tody,  aliaU  be  empowered  to  transport  him 
to  the  state  or  toritory  from  whidi  he  has 
fled.  And  every  perstm  wbo,  by  force,  sets 
at  liberty  or  rescues  the  fnglttve  from  midk 
agttit  while  so  transporting  him.  shall  be  fin- 
ed not  more  than  five  hundred  dollars  or  im- 
prisoned not  more  ttian  one  year."  Bot. 


St  U.  S.  IS  S278  and  5279  (D.  &  Comp.  St 

1901,  p.  3697). 

The  primary  question  tor  consideration  is, 
of  course,  the  meaning  of  the  Constitution  of 
the  United  States,  of  which  the  Supreme 
Court  of  the  United  States  is  the  flnal  Intw- 
preter.  When  this  court  approat^ed  the  sub- 
ject in  Hall's  Case,  the  Supreme  Court  of 
the  United  States  liad  not  spoken  upon  the 
precise  question  under  couslderation.  Among 
other  ^ninent  authorities,  Judge  Cooley 
(Princeton  Review,  January,  1879,  p.  7^  and 
Doctor  Spear  (Extradition  [2d  EM.]  c  12) 
had  expressed  opinions  to  the  effect  that.  In 
cases  of  Interstate  rendition,  It  would  be  a 
violation  of  the  Constitution  to  put  the  fugi- 
tive on  trial  for  any  other  oSenae  than  the 
one  specified  In  the  rendition  proceedings 
without  first  giving  him  an  opportunity  to 
depart  from  the  Jurisdiction  to  which  he  had 
been  returned.  These  opinions  coincided  with 
the  right  of  asylum  as  understood  In  Inter- 
national law,  with  the  practice  of  Independ- 
ent sovereignties  In  extradition  cases  under 
treaties,  and  with  the  rules  of  the  common  law 
exempting  suitors  andwltnessto  from  abuse 
of  Judicial  process.  Reasoning  by  analogy,  the 
court  reached  the  conclusion  that  the  princi- 
ples governing  extradition  between  independ- 
ent sovereignties  under  treaties  and  rendi- 
tion between  separate  states  under  the  Con- 
stitution of  the  United  States  were  the  same. 
This  condusion  accorded  with  that  of  some 
other  courts,  and  was  believed  to  be  forti- 
fied by  the  then  very  recent  decision  of  the 
Supreme  Court  of  the  United  States  In  the 
case  of  United  States  v.  Kauscher,  119  U. 
S.  407,  7  Sup.  Gt  234,  30  Im  Ed.  42S. 

The  Rauscher  Case  arose  under  the  Web- 
ster-Asbburton  treaty  with  Great  Britain, 
the  preamble  of  which,  so  far  as  pertinent 
reads  as  follows:  "And  whereas  It  is  found 
expedient  for  the  better  administration  of 
justice  and  the  prev^tion  of  crime  within 
the  territories  and  jurisdiction  of  the  two 
parties,  respectively,  that  persona  committing 
the  crimes  hereinafter  enumerated,  and  being 
fugitives  from  Justice,  should,  under  certain 
clrcumstancea,  be  redprocally  deUvered  m>. 
The  United  States  of  America  and  ber  Bri- 
tannic ICaJeaty,  having  resolved  to  treat  on 
ttieae  several  subjects,  have  for  tiiat  paqMse 
aiq^olDted  Oi^  respective  plmlpotaitlariea 
to  negottate  and  eondnde  a  treaty."  Article 
10  spetdfled  seven  extraditable  offoiaes  and 
reads  as  follows :  "It  is  agreed  that  the 
United  States  and  her  Britannic  Majesty 
shall,  upon  mntoal  reqolsltions  by  them,  mt 
their  ministers,  offlcoB,  or  authorities,  re- 
spectively made,  deliver  np  to  Justice,  all 
persons  wbo,  being  <^rged  with  the  crime 
of  murder,  or  assault  with  Intmt  to  commit 
murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  or  the  utterance  of  forged  paper, 
committed  within  the  Jnri8dlctl<m  of  either, 
shall  wek  an  asytnm,  or  shall  be  finnd,  with* 
In  the  territories  of  tbe  oUier:  Provided, 
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that  this  shall  only  be  done  upon  ench  evi- 
deoce  of  crimliiality  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  person  bo 
charged,  shall  be  fotmd,  would  justify  his  ap- 
prehension and  commitment  for  trial,  if  the 
crime  or  offense  had  there  been  committed. 
And  that  the  respectiTe  Judges  and  other 
magistrates  of  the  two  governments  shall 
have  power,  jurisdiction,  and  authority,'  upon 
complaint  made  under  oath,  to  Issue  a  war- 
rant for  the  apprehension  of  the  fugitive  or 
person  so  <^rged,  that  be  may  be  brought 
before  such  judges  or  other  magistrates,  re- 
spectively, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered; 
and  if,  on  such  hearing,  the  evidence  be  deem- 
ed sufficient  to  sustain  the  charge  It  shall  be 
the  duty  of  the  examining  judge  or  magis- 
trate to  catSis  tiie  same  to  the  prop«  exec- 
utive antborlty,  that  a  warrant  may  laaue 
for  the  snrroider  of  such  fugitive.  The  ex- 
pense of  mcb  apprehension  and  delivery  shall 
be  borne  and  defrayed  1^  the  party  who 
makes  the  reqnlsitton*  and  receives  the  fngl- 
Uve.**  Oompilation  of  Treaties  of  189B  under 
Act  Of  189S.  pp.  22S,  280. 

Banscher  was  extradited  for  murder.  He 
was  not  tried  tax  murder,  bowerw,  but  for 
a  minor  offense  not  embraced  In  flie  trea^. 
On  ft  motion  In  arreet  of  jndgment,  Qie  Judg- 
es of  the  dicolt  court  In  which  the  action 
was  pending  divided  In  opinion,  and  the 
matter  was  iwesented  to  the  Supreme  Court 
of  the  United  States  on  their  certificate.  The 
principal  qaestlon  was  the  true  Import  of  the 
treaty,  ^nie  recognized  pnhllc  law  on  the 
subject  prevailing  In  the  ataraice  of  treaties 
was  examined  and  stated.  The  provisions  of 
ttae  treaty  Itself  were  analysed  and  cmsider^ 
ed  accordiav  to  the  approved  canons  of  Inter- 
pretation, and  Uie  Intrapretatlon  placed  upon 
all  treaties  of  this  character  by  Congress  In 
the  extradition  act  was  adverted  to.  The 
conclusion  was  that,  although  the  treaty  con- 
tained DO  express  limitations  upon  the  right 
of  the  country  In  which  the  crime  was  com- 
mitted to  try  the  furtive  fw  that  crime  alone 
fbr  which  he  was  extradited,  nevertheless 
sound  coDstmctlon  rendered  an  implication 
of  such  a  limitation  unavoidable;  that,  und«> 
the  treaty  and  the  act  of  Congress,  Banscher 
could  not  lawfully  be  tried  for  any  crime  but 
murder;  that  he  was  clothed  with  the  right 
to  exemption  from  trial  for  any  other  of- 
fense until  he  had  an  opportunity  to  return 
to  the  country  from  which  he  was  taken  for 
the  pnrpose  alone  of  trial  for  the  offense 
specified  In  the  demand  for  his  surrender; 
and  that  the  national  honor  required  that 
good  faith  should  be  kept  with  the  country 
which  surrendered  him.  This  decision  Is 
manifestly  sound.  Every  independent  nation 
has  the  right  to  grant  an  asylum  to  a  person 
residing  peacefully  within  its  borders,  even 
though  he  be  an  offender  against  the  law  of 
some  fordgn  state,  and  this  right  supersedes 
the  rlgbt     the  fiorelcn  state  to  demand  that 


he  be  given  up  for  trial.  However  desirable 
It  may  be  that  fugitives  from  justice  ^ould 
be  surrendered  to  answer  for  their  misdeeds, 
no  obligation  to  do  so  rests  upon  the  asylum 
state  which  has  the  right  to  make  the  peace 
and  security  of  any  person  residing  upon  Its 
territory  Its  own  cause.  It  may  relinquish 
this  rlgbt  either  by  comity  or  by  agreement, 
bat  any  concession  it  may  make  does  not 
waive  the  right  generally.  If  the  relinquish- 
ment be  made  by  treaty,  the  asylum  Is  abridg- 
ed only  with  r^ect  to  the  crimes  spedfled 
in  the  treaty,  and  then  only  subject  to  the 
limited  forms  of  procedure  agreed  upon. 
These  considerations  are  fundamaatal  in  the 
Interpretation  of  any  extradition  trea^,  and 
their  Importance  Is  emphasized  when  atten- 
tion is  drawn  to  political  offenses.  Such 
crimes,  being  directed  against  the  political 
system  of  the  state  or  its  administrators,  do 
not  of  necessity  render  those  who  commit 
them  undeslrabe  dtixena  of  another  state. 
What  would  be  called  treason  In  the  parent 
country  might  be  regarded  as  a  Intimate 
struggle  for  liberty  by  another  country  which, 
on  the  highest  principles  of  justice  and  hn- 
manity,  wonld  be  Authorized  to  alfwd  refuge 
to  oiled  partldpanta  tat  such  a  struggle. 
Consequently  political  orlmes  an  not  consid- 
ered  extraditable,  and  It  would  offend  against 
the  law  of  nations  If  a  fugitive  were  extra- 
dited for  a  crime  epecSSM  in  a  treaty  and 
then  were  pnt  on  trial  for  a  polltieal  offense. 
Tnmlfig  to  the  treaty  In  qaestlon.  It  waives 
the  right  to  afford  asylnin  to  fogltlva  offend- 
era  with  reqwet  to  seven  designated  olmes 
only;  and  the  sovereignty  upra  wlilcb  the 
denumd  for  surrender  Is  made  expressly  re- 
sarves  tbe  rlgtit  to  examine  the  case  presen^ 
ed  by  the  reqnlslUon,  hear  tlie  evidence  of 
criminality,  and  determine  whether  or  not 
the  offense  charged  justifies  the  govemmrat 
in  d^jtrivlng  the  accused  of  his  asylum. 
These  fiicts  In  themselves  are  quite  condn- 
sive  that^  sa  to  all  other  offenses  the  fugtttve, 
If  surrendered,  Is  to  be  regarded  as  still  In 
the  asylum  state.  The  extradition  act  (Rev. 
St  Utle  66  [U.  S.  Oomp.  St  1901.  p.  3S91]) 
provides  for  a  hearing,  upon  complaint  made 
under  oath,  to  determine  whether  the  evi- 
dence Is  sufficient  to  sustain  the  charge  of 
criminally  before  a  warrant  may  Issue  for 
the  surrender  of  a  fugitive  whose  return  Is 
desired  by  a  foreign  nation.  Section  5270. 
It  further  provides  that  the  Secretary  of 
State  1b  authorized  to  order  a  person  de- 
manded of  the  United  States  to  be  committed 
to  be  delivered  up  "to  be  tried  for  the  crime 
of  which  such  person  stiall  be  so  accused" 
(section  5272) ;  and  that  a  person  delivered  up 
to  the  United  States  for  trial  shall  have  pro- 
tection and  safe-keeping  "until  the  final  con- 
clusion of  his  trial  for  the  crime  or  offense 
specified  in  the  warrant  of  extradition,  and 
until  a  final  dlscbaige  from  custody  or  im- 
prisonment for  or  on  account  of  such  crimes 
or  offenses,  and  for  a  reasonable  time  there- 
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after"  (section  6275).  Under  these  drcuin- 
stances.  It  would  haTe  violated  the  conven- 
tion between  the  two  governments  and  would 
have  compromised  the  national  honor  if  the 
United  States  had  suffered  Rauscber  to  be 
tried,  not  only  for  an  offense  not  named  in 
the  requisition,  but  for  an  offense  not  speci- 
fied in  the  treaty  itself . 

In  Hall's  Case  the  court  applied  the  argu- 
ments whereby  the  interpretation  of  the 
Webster-Ashburton  treaty  was  sustained  to 
an  taterpretation  of  the  Constitution  of  the 
United  States.  The  states  of  the  Union  were 
treated  like  Independent  sovereignties  hav- 
ing the  right  to  grant  asylum  to  fugitives 
from  justice  who  could  not  be  surrendered 
without  the  consent  of  the  asylum  atat&  The 
Constitution  was  regarded  in  the  light  of  an 
extradition  treaty  between  such  sovereignties, 
and  it  was  declared  that  the  Eauscher  Case^ 
among  others  of  like  import,  which  were 
cited,  was  perfectly  aM^lcable  to  the  one 
under  decision. 

On  the  same  day  that  the  opinion  in  the 
Bauscher  Case  was  filed,  a  decision  was  ren- 
dered by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Ker  v.  Illinois,  118  U. 
S.  436.  7  Sup.  Ct  225,  30  L.  Ed.  421,  which 
greatly  impaired  the  basis  upon  which  the 
constitutional  argument  In  Hall's  Case  was 
founded.  Ker  was  kidnapped  from  Peru, 
with  which  country  the  United  States  had 
an  extradition  treaty,  and  brought  to  the 
state  of  IlUnols  for  trial  for  embezzlement 
and  larceny.  He  was  convicted,  and  the  case 
was  taken  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States  where  he  claimed 
that  the  full  faith  and  credit  of  the  treaty 
with  Peru  had  not  been  kept  and  enforced. 
He  contended  that  under  the  treaty  he  had 
acquired  by  his  residence  in  Peru  a  right  of 
asylum — a  right  to  be  free  from  molestation 
for  the  crime  committed  In  Illinois,  a  right 
that  he  should  be  forcibly  removed  from  Peru 
to  the  state  of  Illinois  only  in  accordance 
with  the  provisions  of  the  treaty — and  that 
this  right  was  one  which  he  could  assert  In 
the  courts  of  this  country.  The  court  said: 
"There  is  no  language  in  this  treaty  or  In 
any  other  treaty  made  by  this  country  on 
the  subject  of  extradition,  of  which  we  are 
aware^  which  says,  in  terms,  that  a  party 
fle^Dg  ttom  the  UiUted  States  to  escape  pun- 
lidiment  for  crime  becomes  thereby  entitled 
to  an  aaylnm  In  the  oountiy  to  which  be  has 
fled:  indeed,  the  absurdity  of  such  a  prt^ 
osition  would  at  once  vxevait  the  making  of 
a  treaty  of  that  kind.  It  will  not  be  for  a 
mommt  contended  that  the  goTernment  at 
Peru  could  not  have  ordered  Ker  ont  ct  the 
country  on  his  arrival,  or  at  uiy  pwlod  of 
his  reeidenoe  ther&  If  this  could  be  done, 
what  becomes  of  bis  right  of  asylum?  Nor 
can  it  be  donlNted  that  the  govwnment  of 
Pern  could  of  Its  own  accord,  without  any 
donuid  from  the  United  States,  have  snr^ 
rendered  Ker  to  an  agent  of  the  state  at 


lUlnois,  and  that  sach  surrender  would  have 
been  valid  within  the  dominions  of  Peru. 
It  is  idle,  therefore,  to  claim  that,  either  by 
express  terms  or  by  Implication,  there  Is 
given  to  a  fugitive  from  Justice  In  one  of 
these  countries  any  right  to  remain  and  re- 
side in  the  other ;  and,  if  the  right  of  asylum 
means  anything,  It  must  mean  this.  The 
right  of  the  government  of  Peru  voluntarily 
to  give  a  party  In  Ker's  condition  an  asylum 
in  that  country  is  quite  a  differmt  thing 
from  the  right  In  him  to  demand  and  insist 
upon  security  In  such  an  asylum."  119  U.  S, 
at  page  442,  7  Sup.  Ct  at  page  228  (30  L. 
Ed.  421).  Consequently,  it  was  held  that  Ker 
was  clothed  with,  no  rights  which  a  proceed- 
ing under  a  treaty  would  have  protected,  and 
the  Judgment  of  conviction  was  not  disturbed. 

In  1887  the  rule  stated  in  Ker's  Case  was 
applied  to  a  case  of  kidnapping  from  one 
state  to  another.  Mahon  v.  Justice,  127.  U. 
S.  700,  at  pages  712,  714,  8  Sup.  Ct  1204,  at 
pages  1211,  1212  (32  L.  Ed.  283).  Mahon  was 
indicted  for  murder  committed  In  Kentucky. 
He  fled  to  West  Virginia.  He  was  then 
forcibly  abducted  to  Kentucky,  where  he  was 
committed  for  trial  upon  the  Indictment 
It  was  held  that  he  was  not  entitled  to  be 
discharged  under  a  writ  of  habeas  corpus. 
The  court  said:  "There  Is  Indeed  an  entire 
concurrence  of  opinion  as  to  the  ground  upon 
which  a  release  of  the  appellant  in  the  pres- 
ent case  is  asked,  namely,  that  his  forcible 
abduction  from  another  state,  and  convey- 
ance within  the  Jurisdiction  of  the  court 
holding  him,  Is  no  objection  to  his  detention 
and  trial  for  the  offense  charged.  They  all 
proceed  upon  the  obvious  ground  that  the 
offender  against  the  law  of  the  state  Is  not 
relieved  from  liability  I>ecaa8e  <tf  personal 
injuries  received  from  private  parties,  or 
because  of  Indignities  committed  against  an- 
other state.  It  would  Indeed  be  a  strange 
conclusion  if  a  par^  charged  with  a  crim- 
inal olfoiae  oonld  be  excused  from  answering 
to  the  govemmeiU,  whose  la\n  he  had  vio- 
lated, because  other  parties  had  done  vio- 
lence to  him,  and  also  committed  an  offense 
against  the  laws  of  anothor  stata  •  •  • 
It  is  cmitaided  that,  because  under  the  Oon- 
sUtutlon  and  laws  ot  the  United  States  a 
fugitive  from  Justice  ttom  one  state  to  anr 
othw  can  be  surrendered  to  the  state  where 
the  crime  was  committed,  apm  propw  pro- 
ceedings taken,  he  has  the  right  of  aaylnm 
in  the'  state  to  wMtSi  be  bas  fled,  unless  re- 
moved In  conformity  with  sach  iwoceedings. 
and  that  this  right  can  be  enforced  In  the 
oonrts  of  the  United  Statea  But  the  plain 
answer  to  this  pontoition  Is  that  the  laws 
of  the  United  States  do  not  na^nlie  any 
sudi  right  of  asylum,  as  Is  here  claimed,  on 
the  part  ot  a  fugitive  from  Justice  In  any 
state  to  whl<9i  he  bee  fled." 

The  principle  that  a  fugitive  from  Justice 
does  not  bear  In  bis  own  person  the  sov- 
ereignty of  the  state  to  wbicb  be  baa  fle^ 
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and  tbat,  If  an?  one  la  witbln  Uie  jnriadlc- 
tl<m  of  a  coort  and  there  properly  charged 
with  crime,  the  court  may  bold  him  and 
proceed  to  try  him  without  reference  to  the 
drcnmstances  under  whl<4i  he  was  brought 
within  Its  Jurisdiction,  was  clearly  and  for- 
cibly stated  by  Chief  Justice  Gibson  In  Dows* 
Case,  18  Pa.  37.  at  page  39,  decided  in  1851. 
After  having  been  indicted  for  forgery  in 
Pennsylvania,  Dows  escaped  to  the  state  of 
Michigan.  Without  legal  authority  he  was 
returned  to  Pennsylvania.  Pursuant  to  a 
requisition  made  upon  him,  the  executive  of 
Michigan  issued  a  warrant  to  arrest  and 
sarrender  Dows,  but  It  was  not  utilized. 
Tbe  opinion  reads:  "The  Governor  of  Mich- 
igan, so  far  from  resenting  the  prisoner's 
arrest,  bad  put  a  warrant  for  his  extradition 
Into  the  bands  of  the  proper  officer.  The 
sovereignty  of  the  state,  therefore,  was  not 
outraged,  unless  It  resided  In  the  prisoner's 
person.  A  sovereign  state  Is  doubtless  bound 
to  flght  the  battle  of  its  citizen,  when  be 
has  his  quarrel  just;  but  It  Is  not  bound  to 
maintain  blm  against  demands  of  foreign 
justice  from  which  he  has  fled.  It  may,  or 
it  may  not,  Interpose  its  shield  at  discretion; 
but  the  exercise  of  this  discretion  wUl  be 
directed,  not  by  any  claim  he  may  be  sup- 
posed to  have  on  It,  but  by  a  consideration 
of  the  consequences  to  the  general  weal.  Thei 
federal  GonsUtntion  takes  away  this  discre- 
tion in  the  case  of  an  executive  demand,  and 
makes  that  a  matter  of  duty  whldi  else  had 
been  a  matter  of  grace ;  but  It  does  not  pre- 
vent a  state  from  dispensing  with  a  demand. 
The  constitutional  provision  was  not  devised 
for  tbe  benefit  of  the  fugitive.  It  was  in- 
tended to  obviate  tbe  prindide  that  oaa  gor- 
emm^t  may  not  secnte  the  criminal  law 
of  another." 

In  the  case  of  Mahon  t.  Jnstloe,  127  U. 
8.  700,  8  Sup.  at  1204,  82  I*  Ed.  288,  the 
Ctovenior  of  West  Virginia  donanded  the 
restoration  of  Um  T/tiatam  to  the  jurisdic- 
tion of  that  state,  but  that  fact  afforded  blm 
no  Immanlty  ftam  trial  upon  the  Indlctmrat 
found  in  tbe  state  of  Ksntuck/.  The  effect 
of  these  decisions  is  tbat  tbe  so-called  right 
of  asylnm  Is  not  a  right  possessed  by  a  fugi- 
tive from  jUBtioe  In  any  case;  that  it  Is  mere- 
I7  tbe  right- of  an  Independent  sovereignty 
to  grant  asylum  if  it  so  desires;  and  tliat 
a  state  of  the  United  States  possesses  no 
sndi  right  respecting  fugitives  from  the  Jus- 
tice of  anothw  state. 

In  iSB2  tbe  precise  question  InToIred  in 
tbe  prssent  proceeding  was  decided  by  tbe 
Siqtreme  Court  of  Georgia  in  tbe  case  of 
LasceUes  State,  90  Oa.  817,  16  S.  B.  945. 
86  Am.  St  Bep.  216.  LasceUes  was  extn- 
Ated  from  Mew  To-fe  for  one  crime  and 
I^ced  on  trial  In  Oeotgta  for  another.  By 
a  motion  to  quash  the  Indictment  add  a 
plm  in  abatement,  be  oontended  that  It  was 
valawful  to  try  blm  without  first  allowing 
blm  to  return  to  the  state  wbltih  lurrendered 
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him.  The  court  held  that  his  objections 
were  properly  overruled.  A  very  able  opin- 
ion was  delivered  by  Mr.  Justice  Lumplcln 
who,  after  discussing  the  Rauscher  Case 
and  the  treaty  and  act  of  Congress  which  It 
involved,  said:  "When  we  go  back  of  the 
express  law  on  the  subject,  and  consider  the 
matter  Independently  of  the  statute  referred 
to  or  of  the  obligations  assumed  by  treaty, 
It  will  be  found  that  the  right  of  the  per- 
son extradited  to  return  to  tbe  country  from 
which  he  was  surrendered  is  based  upon  the 
right  of  that  country  to  afford  asylum  to 
the  fugitive  and  to  refuse  to  give  him  over 
to  another  except  upon  such  terms  as  it  may 
see  fit  to  Impose.  It  Is  well  settled  that  the 
criminal  himself  never  acquires  a  personal 
right  of  asylum  or  refuge  anywhere.  Such 
right  as  he  may  have  In  this  respect  grows 
entirely  out  of  the  rights  of  the  government 
to  whose  territory  he  has  fled.  It  matters 
not,  so  far  as  the  right  to  try  him  Is  con- 
cerned, that  he  may  have  been  abducted 
while  In  another  state  and  brought  back  Il- 
legally and  against  his  will  to  the  stale 
whose  criminal  laws  he  has  violated,  nor,  in 
l^Uy  and  against  his  will  to  the  state 
from  which  he  was  taken  has  demanded  Ms 
return.  Mahon  v.  Justice,  127  V.  S.  700  [8 
Sup.  Ct.  1204,  32  L.  Ed.  283].  See,  also,  Ker 
V.  Illinois,  119  U.  S.  436  [7  Sup.  Ot  225,  80 
L.  Ed.  421],  decided  on  the  same  day  as 
thje  Sauscber  Case,  supra.  That  the  right  to 
protect  the  fugitive  who  has  taken  refuge 
in  its  territory  exists  on  the  part  of  evefy 
Independent  nation,  exc^  in  so  far  as  it 
may  have  been  agreed  to  forego  tbe  right. 
Is  recognized  by  the  Supreme  Court  of  the 
United  States  In  tbe  Hauscher  Case  as  an 
established  principle  of  International  law. 
But  to  our  miuds  It  Is  clear  that,  under  the 
organic  law  of  the  Union,  so  such  right  ex- 
ists on  the  part  of  the  several  states  with 
reference  to  each  other.  The  Constitution 
declares  that  'a  parson  charged  in  any  state 
with  treason,  felony,  or  other  crimes  who 
shall  flee  from  Justice  and  be  ft>nnd  In  an- 
other state,  shall,  on  demand  ot  the  executive 
autborit7  of  tbe  state  from  which  he  fled, 
be  delivered  np.  to  be  removed  to  the  state 
having  Jurisdiction  of  the  crime.*  Article  4, 
I  2,  subsec.  2.  And  It  is  settled  that  this 
provision  ntends  without  exception  to  all 
offenses  imnlsbable  by  the  laws  of  the  state 
where  tbe  act  was  done.  It  Is  Immaterial 
that  the  thing  comjAained  of  is  not  a  crime 
in  tbe  state  in  which  tbe  accused  is  found; 
nor  can  the  antborities  of  that  state  inquire 
Into  the  question  of  his  gnllt  or  Innocence. 
The  sole  question  Is  whether  he  is  a  fugitive 
charged  with  crime  under  the  laws  of  the 
demanding  state.  If  be  is,  tte  duty  to  de- 
liver blm  up  is  imporaUve.  The  framers  of 
the  organic  law  clearly  int»ided  tliat  tSidre 
should  be  no  reserved  right  to  convert  any 
state  into  a  iriace  of  refuge  fi>r  fugitives 
'from  tbe  Jnstica  of  another,  and  that  state 
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Unea  should  ooiwtttnte  no  tamperabte  ob> 
Btade  to  tbe  eoforoanent  of  the  criminal 
laws  of  any  part  of  the  Unkm  aa  to  Dffais> 
es  committed  within  the  field  of  their  op- 
eration. By  ttie  act  of  1708*  Congreea  has 
eonstltnted  the  execiUlTa  antiioritT  of  the 
state  to  whldi  the  accnaed  has  fled  the 
Agenor  fw  caxrjiag  Into  effect  the  provlidons 
of  the  federal  G(Mi8tltDtlffli  and  Uiws  as  to 
arrest  and  delivery.  HJs  sole  fonctlon  Is  to 
ascertain  whethw  the  authorities  of  the  de- 
manding state  hare  on  their  part  compiled 
with  the  oonstltnUonal  and  statutory  re- 
quirements, and.  If  so,  to  cause  the  arrest 
and  dellToy  of  the  fugitive.  If  these  re- 
quirements are  compiled  with,  he  has  no  fur- 
ther Interest  In  the  matter  and  cannot  set 
up  any  right  of  his  state  to  protect  the  fogt 
tlTO.  The  aole  right  whldi  his  state  can 
set  up  as  against  the  right  of  the  demanding 
state  la  that  Its  own  Justice  shall  be  satisfied 
if,  at  the  time  of  the  demand,  the  accused 
stands  diarged  with  a  violation  of  Its  laws. 
In  such  cases  the  right  of  the  demanding 
state  Is  not  denied,  but  la  merely  suspend- 
ed until  a  prior  claim  shall  have  been  dla- 
charged.  *  «  •  It  may  be  true  that  ttawe 
Is  no  power  on  the  part  of  the  federal  gov- 
ernment or  of  the  demanding  atate  to  com- 
pel performance  of  this  duty,  but  it  Is  not 
on  that  account  In  any  less  d^ree  a  duty. 
If,  therefore,  the  donand  cannot,  aa  a  mat- 
ter of  right,  be  refused  when  made  in  com- 
pliance with  the  federal  requirements,  It 
would  be  Idle  for  the  authorities  of  the  state, 
to  whom  the  accused  ms  surrendraed,  to 
set  him  at  large  so  that  anothw  demand 
might  be  made  before  trying  him  for  an  of- 
fense other  than  that  charged  th  the  requisi- 
tion upon  which  he  was  surrendered.  Cer- 
tainly they  are  under  no  obligation,  before 
trying  him  for  Other  violations  of  law,  to 
place  the  executlTe  of  the  surrendering  state 
in  a  position  to  do  or  refuse  to  do  that 
which,  under  the  supreme  law  of  the  land,  it 
la  Mb  Imperative  duty  to  do.  If  what  we 
have  said  Is  true,  considerations  of  comity 
and  good  faith  on  the  part  of  the  state  to 
which  the  surrender  was  made  are  not  in- 
volved in  the  matter."  90  Ga.  at  pages  303, 
364.  86S,  366,  367,  16  S.  B.  at  page  946  (36 
Am.  St  Rep.  216). 

Laacelles  removed  the  controversy  to  the 
SiU>reme  Court  of  the  United  States,  which 
ai^roved  the  opinion  of  Justice  Lumpkin  and 
affirmed  the  Judgment  of  the  Supreme  Court 
of  Georgia.  The  opinion,  written  by  Mr.  Jus- 
tice Jackson,  contained  the  greatly  desired 
interpretation  of  the  Constitution  of  the 
United  States  and  of  the  extradition  act,  so 
far  as  It  relates  to  interstate  raiditlim.  The 
material  portions  follow: 

"Upon  these  provisions  of  the  organic  and 
statutory  law  of  the  United  Stetes  rest  ex- 
clusively the  right  of  one  state  to  demand, 
and  the  obligation  of  the  other  state  upon 
vrhlA  the  demand  la  made  to  surrender,  a 


fugitive  from  Jnatloa.  Mow  the  pnwositlon 
advanced  on  behalf  of  flu  plalntlfC  In  error 
in  aiqiport  of  the  federal  rlg^t  claimed  to 
have  been  denied  Urn  la  that.  Inasmuch  as 
interstate  rendition  can  only  be  effected  when 
the  person  donanded  as  a  fugitive  from  Jus- 
tice Is  duly  charged  vrlth  some  particular 
offense  or  offenses,  his  surrender  upon  socb 
demand  carries  wlUt  it  the  implied  condition 
that  lie  la  to  be  tried  alone  for  the  desig- 
nated aime,  and  tliat,  In  respect  to  all  of- 
fensee  other  than  those  specified  in  the  de- 
mand for  his  Burrendw,  he  has  the  same 
xlj^t  of  exe&q>tlon  as  a  fugitive  from  Jus- 
tice extradited  from  a  foreign  nation.  This 
proposition  assumes,  as  Is  broadly  datnied, 
that  the  states  of  the  Union  are  Ind^endent 
govemmente,  having  the  full  prerogatives 
and  powers  of  nations,  except  what  have 
been  conferred  upon  the  general  government, 
and  not  only  have  the  right  to  grant,  but  do, 
In  f&ct,  alford,  to  all  persona  within  th^ 
boundaries  an  asylum  as  broad  and  aeenre 
as  that  which  independoat  nations  utmd 
over  their  cttlaena  and  Inhabltante.  Having 
reached,  upon  this  assumption  or  by  this  pro- 
cess of  reasonlni^  the  conclusion  that  the 
same  rule  should  be  recognized  and  applied 
In  interstate  rendition  as  In  foreign  extradi- 
tion of  fugitives  from  Justice,  the  decision 
of  this  court  In  United  Stetes  v.  Bauscher, 
119  U.  S.  407  [7  Sup.  Ct.  234,  80  U  Ed.  425], 
et  seq.,  Is  invoked  as  a  controlling  authority 
on  the  question  under  consideration.  If  the 
premises  on  which  this  argument  Is  based 
were  sound,  the  conclusion  might  be  correct 
But  the  fallacy  of  the  argument  lies  In  the 
assumption  that  the  states  of  the  Union 
occupy  towards  eadi  other.  In  respect  to 
fugitives  from  Justice,  the  relation  of  for- 
eign nations  In  the  same  sense  In  which  the 
general  government  stends  towards  inde. 
pendent  sovereignties  on  that  subject,  and 
In  the  further  assumption  that  a  fugitive 
from  Justice  acquires  in  the  stete  to  which 
he  may  flee  some  stete  or  personal  right  of 
protection,  improperly  called  a  right  of  asy- 
lum, which  secures  to  htm  exemption  from 
trial  and  punishment  for  a  crime  committed 
in  another  state,  unless  such  crime  Is  made 
the  special  object  or  ground  of  his  rendition. 
This  latter  position  Is  only  a  restatement,  In 
another  form,  of  the  question  presented  for 
our  determination.  The  sole  object  of  the 
provision  of  the  Constitution  and  the  act  of 
Congress  to  carry  It  into  effect  Is  to  secure 
the  surrmder  of  persons  accused  of  crime, 
who  have  fled  from  the  Justice  of  a  state, 
whose  laws  they  are  charged  with  violating. 
Neither  the  Constitution  nor  the  act  of  Con- 
gress providing  for  the  rendition  of  fugitives 
upon  proper  requisition  being  made  confers, 
either  expreraly  or  by  implication,  any  riflbt 
or  privilege  upon  such  fugitives  under  and 
by  virtue  of  which  they  can  assert,  In  the 
stete  to  which  they  are  returned,  exemption 
teom  trial  for  any  criminal  act  dMie  thwe* 


Digitized  by 


EaiL) 


KX  PABTB  Tl*A.OK 


647 


In.  No  purpose  or  Intention  Is  manifested 
to  afford  them  any  Immnnlty  or  protection 
from  trial  and  punishment  for  any  offenses 
committed  In  the  state  from  which  they  floe. 
On  the  contrary,  the  proTlslon  of  hotb  the 
Constitatlon  and  the  statutes  extends  to  all 
crimes  and  ott&aaea  punishable  by  the  laws 
of  the  state  where  the  act  Is  done.  Ken- 
tucky T.  Dennlson,  24  H«w.  66,  101,  102  a6 
L.  Ed.  717];  Kx  parte  Ucggtil.  U4  U.  8.  642 
[6  Sup.  Ot  U48,  29  U  Ed.  200). 

"The  esse  of  United  States  r.  Baoscber, 
U»  U.  8.  407  [7  Sup.  Ot  234.  80  L.  Bd.  4SS\, 
has  no  appllcalion  to  the  question  under 
consideration  because  It  proceeded  vjfm  the 
ground  at  a  ri|9it  giren  impliedly  by  the 
terms  of  a  treaty  between  the  United  States 
and  Great  Britain,  as  wedl  as  expressly  by 
the  acts  of  Congress  In  the  case  of  a  fnglr 
tlve  surrendered  to  the  United  States  by  a 
foreign  nation.  That  treaty,  which  spedfled 
the  offenses  that  were  extraditable,  and  the 
statutes  of  the  United  States  passed  to  carry 
it  and  other  like  treaties  Into  effect,  consti- 
tuted the  sntweme  law  of  the  land,  and  were 
construed  to  exen^it  tbe  extracted  fugitive 
from  trial  for  any  other  offoise  than  that 
mentioned  In  the  demand  for  his  surrender. 
There  Is  nothing  In  the  GonstitntloD  or  stat- 
utes of  the  United  States  In  reference  to  In- 
terstate raiditlon  of  fugitives  from  Justice 
whidi  can  be  regarded  as  establiablng  any 
compact  between  the  states  of  the  Union, 
such  as  the  Ashbnrton  treaty  contains,  lim- 
iting their  <9eration  to  particular  or  desig- 
nated (Senses.  On  the  contrary,  the  provi- 
sions of  the  onanlc  and  statutory  law  em- 
brace crlmM  and  offenses  of  werj  character 
and  description  punishable  by  the  laws  of 
the  state  where  the  forbidden  acts  are  com- 
mitted.  It  Is  questionable  whether  the  states 
could  constltutlonalty  enter  Into  any  agree- 
ment or  stipulation  with  each  other  for  the 
purpose  of  defining  or  limiting  the  offenses 
for  which  fugitives  would  or  should  be  sur- 
rendered. But  It  Is  settled  by  the  decisions 
of  this  court  that,  except  in  the  case  of  a 
fugitive  surrendered  by  a  foreign  govern- 
ment, there  Is  nothing  In  the  Constitution, 
treaties,  or  laws  of  the  United  States  which 
exempts  an  offender,  brought  before  the 
courta  of  a  state  for  an  offense  against  its 
laws,  from  trl^l  and  punishment,  even 
though  brought  from  another  state  by  un- 

lavrfnl  videnc^  or  by  abuse  of  legal  process. 
•  •  • 

"If  a  fugitive  may  be  kidnapped  or  unlaw- 
fully abducted  from  the  state  or  country  of 
refuge,  and  be  thereafter  tried  In  the  state 
to  which  he  Is  forcibly  carried,  without  vio- 
lating any  right  or  Immunity  secured  to  him 
by  the  Constitution  and  laws  of  the  United 
States,  it  is  difficult  to  understand  upon 
what  sound  principle  can  be  rested  the  de- 
nial of  a  state's  authority  or  jurisdiction  to 
try  blm  for  another  or  different  offense  than 
diat  for  which  be  was  surrmdered.   If  the 


fugitive  be  regarded  as  not  lawfully  within 

the  limits  of  the  state  in  respect  to  any  oth- 
er crime  than  the  one  on  which  his  surren- 
der was  effected,  still  that  fact  does  not  de- 
feat the  Jurisdiction  of  Its  courts  to  try  him 
for  oth^  offoises  any  more  tban  if  be  had 
been  brouj^t  within  such  jurisdiction  forci- 
bly and  without  l^al  process  whatev». 

"We  are  not  called  upon  in  the  presnt 
case  to  consider  what,  If  any,  authority  the 
surrendering  state  has  over  the  subject  of 
the  fn^tive's  rendition,  beyond  ascertaining 
that  be  is  diarged  with  crime  in  the  state 
from  which  he  has  fled,  nor  whether  the 
states  have  any  jurisdiction  to  l^^islate  upon 
the  subject,  and  we  upress  no  oi^nlon  on 
these  questions.  1o  apply  ttie  rule  of  Inter- 
national or  foreign  octradltton,  as  announc- 
ed in  United  States  t.  Banstiber.  UA  U.  S. 
407  [7  Snp^  Ct  284,  80  L.  Dd.  425],  to  intez^ 
state  rendition  invMns  the  confnedon  of  two 
essentially  different  things,  which  rest  upon 
entirely  different  prlndites.  ^  the  fbrmer 
tile  extradltlim  dcsiends  iqion  treaty  contract 
or  st^ulaUon,  which  resto  npon  goo6  talth, 
and  In  lespect  to  vrtilch  the  Boweniga  upon 
whom  the  demand  is  made  can  exercise  dis- 
cretion, as  well  as  investigato  the  charge  on 
which  the  surrender  is  demanded;  there  be- 
ing no  role  of  comity  under  and  by  virtue 
of  which  Ind^iendeut  nations  are  required  or 
expected  to  withhold  from  fugitives  within 
their  jurisdiction  the  right  of  asylum.  In 
the  matter  of  interstate  rwdition,  however, 
tbere  Is  the  binding  force  and  obligation,  not 
of  contract,  but  ot  the  supreme  law  of  tlie 
land,  which  Imposes  no  conditions  or  ilml- 
tations  uptm  tlie  jurisdiction  and  authority 
of  tlie  state  to  whidi  the  fugitive  is  rrtum- 
ed.  •  •  • 

"The  highest  courts  of  the  two  states  im- 
mediately or  more  directly  Interested  in  the 
case  under  consideration  hold  the  same  rule 
on  this  subject.  The  plaintiff  in  error  does 
not  bear  in  his  person  the  alleged  sovereign- 
ty of  the  state  of  New  York,  from  which  he 
was  remanded  (Dows'  Case,  18  Pa.  37),  but, 
if  he  did,  that  state  properly  recognizes  the 
jurisdiction  of  the  state  of  Georgia  to  try 
and  punish  him  for  any  and  all  crimes  com- 
mitted within  Ite  territory.  But,  aside  from 
this,  it  would  be  a  useless  and  Idle  procedure' 
to  require  the  state  having  custody  of  the 
alleged  criminal  to  return  him  to  the  state 
by  which  he  was  rendered  up  in  order  to  go 
through  the  formality  of  again  demanding 
his  extradition  for  the  new  or  additional  of- 
fenses on  which  it  desired  to  prosecute  him. 
The  Constitution  and  laws  of  the  United 
States  impose  no  such  condition  or  require^ 
ment  upon  the  state."  Lascelles  v.  Ga.,  148 
U.  3.  Ml,  542,  &43,  545,  546.  647,  IB  Sup. 
Ct  688,  87  L.  Ed.  549. 

This  opinion  Is  necessarily  conclusive  upon 
the  question  decided,  and  deprives  the  deci- 
sion In  Hall's  Case  of  support  on  constitu- 
tional grounds.  The  suhject  of  the  r^m  of 
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a  fngltlTe  from  Justice  tovnd  In  one  state  to 
the  state  from  which  he  had  fled,  for  prose- 
cution and  punishment,  was  lifted  bodily  out 
of  the  law  goTemlng  extradition  In  Interna- 
tlonal  cases,  In  which  It  had  so  long  been 
snhmerged,  and  was  given  a  standing  and 
character  of  Its  own.  The  right  of  Independ- 
ent sovereignties  to  grant  asylum,  which  is 
the  nidus  from  which  all  the  doctrines  of 
Intematioual  extradition  took  their  rlae,  does 
Bot  exist  in  any  state  of  the  American  Un- 
ion. In  respect  to  the  return  of  fugiUves 
from  justice,  the  various  states  are  not  to 
be  regarded  from  the  standpoint  of  Inter- 
national law  as  separate  and  independent 
sovereignties  with  selfish  and  Jealous  pur- 
poses to  serve,  but  as  governmental  organi- 
zations having  mutual  Interests,  duties,  and 
r^atlons,  and  pledged  to  mutual  support; 
each  one  acting  as  an  instrumentality  for  the 
suppression  of  crime  and  the  advancement  of 
Justice  In  the  other.  Snch  being  the  true 
attitude  of  the  states  toward  each  other 
the  Constitution  loses  all  semblance  of  a 
treaty  between  sovereigns  and  becomes  a  su- 
preme law  of  the  land  for  the  promotion  of 
the  general  wdfare.  The  Q>edficationB  In 
(he  Constitution  of  treason,  felony,  and  oth- 
er crimes  leaves  no  ground  for  distinction 
between  political  and  other  offenses,  and  no 
ground  for  the  application  of  the  rules  and 
principles  which  govern  In  the  case  of  lim- 
ited treaty  concessions  hedged  about  con- 
ditions and  lestrlctlona,  sEpress  and  Implied. 
Dlslncnmbered  of  the  legal  Impedimenta  at- 
tending the  snbject  of  inteniatlonal  extradi- 
tion the  article  of  the  Constitution  relating 
to  tnteratate  rendition  Is  left  to  operate  with 
all  the  force  of  Us  dtaate  simplicity  and  to 
fulfill  the  pnrpose  ezpressed  In  the  pream- 
ble: "We^  the  people  of  the  United  States, 
In  order  to  form  a  more  perfect  Union,  es- 
tabllBh  justice  insure  domertle  tranquility, 
inoTide  Cor  the  common  defoiae,  jwomote  the 
general  welftre,  and  secure  the  Meestngs  of 
libera  to  oarselvee  and  our  posterUy,  do  or- 
dain and  establish  this  Constitntlon  for  the 
United  States  of  America.'* 

[1]  A  charge  of  crlme^  flighty  aiseovery, 
and  a  f(»inat  demand  for  return  are  all  that 
are  necessary  to  raise  the  obligation  to  de- 
liver up  the  fugitive,  and  that  obligation  ia 
imperative.  The  act  of  Congress  passed  to 
execute  the  provisions  of  the  Constitution  is 
In  full  harmony  with  the  spirit  of  that  In* 
fltrument  The  duty  to  cause  the  fugitive 
to  be  arrested  and  delivered  is  imposed  upon 
the  executive  authority  of  the  state  to  which 
he  has  fled,  without  any  of  the  reservations 
and  restrictions  imposed  by  other  provisions 
of  the  act  upon  International  extradition,  to 
the  end  that  state  boundaries  shall  no  lon- 
ger act  as  barriers  to  the  admin  Istration  of 
Justice.  Besides  the  constitutional  ground, 
the  decision  Hall's  Case  was  rested  in 
part  upon  considerations  of  good  faith  and 
/air  dealing.  It  was  said  that  a  state  should 


not  be  allowed  to  obtain  Jurisdiction  over  a 
fugitive  from  Justice  for  one  purpose,  and 
then  to  take  advantage  of  the  Jurisdiction' 
thus  obtained  and  use  it  for  another  and  dif- 
ferent purpose.  No  such  question  as  this 
can  arise  between  the  state  of  Kansas  and 
the  state  of  New  York  In  the  present  case, 
because  the  state  of  New  York  recognizes 
the  right  of  any  state  to  which  it  has  de- 
livered a  fugitive  from  Justice  to  try  him  for 
crimes  other  than  the  one  specified  in  the 
requisition  proceedings.  With  the  asylum 
doctrine  excluded  from  consideration,  how- 
ever, no  such  question  can  arise  in  any  case 
in  which  rendition  Is  regularly  sought  in 
good  faith  under  the  Constitution  and  the 
extradition  act  To  all  intents  and  purposes 
the  state  upon  which  the  demand  is  made  is 
constituted  an  agency  to  supplement  the  Ju- 
dicial process  of  the  demanding  state,  which 
otherwise  could  not  be  extended  beyond  its 
own  boundaries,  and  tlie  only  right  which 
the  surrendering  state  has  in  the  matter  is 
to  see  that  the  prescrfk/cd  conditions  are 
present  and  that  the  prescribed  formalitieB 
are  observed.  To  hold  a  returned  fugitive  to 
answer  for  a  crime  different  from  that  sped- 
fled  in  the  requisition  Is  not  to  hold  him  for 
a  purpose  foreign  to  the  original  demand. 
The  end  to  be  accomplished  Is  the  punish- 
ment of  crime.  That  end  is  cfmstant  and 
identical  In  both  instances.  The  state  to 
which  the  fugitive  has  ded  has  no  rig^  to 
detain  him  In  opposition  to  the  accomplisb- 
meat  of  that  end.  It  cannot  grant  an  asy^ 
Inm.  It  cannot  impose  conditlonB  ufiou  vor- 
rendw.  Ito  duty  to  deliver  uv  the  fo^ve 
on  demand  is  Immediate  and  imperative^  and 
it  wonld  have  no  more  discretion;  ovw  a  sec* 
ond  demand  than  it  had  over  the  first  Con- 
sequently it  can  Bofltf  no  derivation  of 
right  or  affront  to  Ite  sovereignty  if,  aftor 
surrender,  the  returned  fngitlve  be  dealt 
with  in  ttie  same  manner  as  if  ba  bad  not 
fled. 

So  far  as  the  fugitiTa  UniaeU  is  ofmoemed, 
it  is  impossible  that  he  should  be  nvedndlced 
or  defrauded  by  detaining  bim  for  trial  upon 
other  charges.  Ha  cannot  bnUd  up  xiidits 
against  the  stat^  whose  laws  be  bas  brokoi, 
by  fleeing  from  ito  Jnstio&  He  bas  no  law- 
ful right  of  asylum  in  any  other  state.  By 
taking  refuge  in  another  state  he  acquires  no 
right  to  demand  conditions  upon  Us  r^nrut 
and  no  conditions  npon  fats  retom  can  be 
lawfully  imposed  by  the  surroideritig  state 
itself  for  his  benefit  Consequoitly  there 
is  no  implication  that  he  is  surrendered  for 
the  purpose  of  one  proceeding  only,  and  no 
implication  of  any  limltati<m  upon  the  Juris- 
diction and  authority  of  the  state  to  which 
he  is  returned.  By  resorting  to  compulsory 
proceedings  to  secure  the  return  of  a  fugi- 
tive, the  state  holds  out  no  Inducementa 
whatever  to  him.  It  gives  blm  no  assurances 
that  he  will  be  afforded  an  opportunity  to 
depart  from  ita  Jurisdiction  as  soob  as  tbe 
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charge  spectfled  in  the  requisition  is  dis- 
posed of.  It  obtains  custody  of  him  outside 
of  the  state,  irrespective  of  his  will  or  con- 
sent, precisely  as  it  might  do  within  Its 
own  borders  If  be  had  not  fled,  and  It  cannot 
be  guilty  of  bad  faith  when  It  is  impossible 
for  the  fugitive  to  be  overreached  or  mis- 
led, and  when  no  duty  toward  him,  which 
the  law  governing  the  subject  of  rendition 
imposes,  is  violated. 

In  Hall's  Case  the  analogy  was  invoked 
,  of  the  exemption  of  aultors  and  witnesses  at- 
tending court  outside  the  jurisdiction  of  tbeir 
home  tribunals  from  service  of  Judicial  pro- 
cess. The  analogy,  however,  fails.  In  such 
cases  the  party  or  witness  has  a  [)ersonal 
right  to  all  the  benefits  and  advantages  flow- 
ing from  a  lawfully  established  domicile,  and 
ought  not  to  be  held  to  waive  them  by  an- 
swering a  call  to  assist  In  the  administration 
of  Justice  elsewhere,  while  an  offender 
against  the  criminal  laws  of  a  state  acquires 
no  right  by  flight  which  the  court  adminis- 
tering those  laws  is  bound  to  regard  when 
be  is  again  found  within  Its  Jurisdiction. 
Lascelles  v.  State,  90  Oa.  347,  368,  16  S.  E. 
945,  35  Am.  St  Rep.  216.  Besides  this,  the 
Pf4vllege  is  accorded  to  litigants  and  wit- 
nesses on  grounds  of  public  policy.  The 
purpose  Is  to  subserve  great  public  Interests 
by  promoting  the  administration  of  justice. 
Moletor  v.  Slnnen,  76  Wis.  308,  312.  44  N. 
W.  1099,  7  L.  R.  A.  817,  20  Am.  St.  Rep.  71. 
That  policy  encourages  the  voluntary  per- 
sonal appearance  In  the  trial  of  causes  of 
persons  whose  presence  is  necessary  for  a 
better  solution  of  controversies,  and  whose 
attendance  cannot  be  compelled.  Reld  v. 
Ham,  64  Minn.  SOS,  307.  66  N.  W.  35,  21  L. 
R.  A.  232,  40  Am.  St  Rep.  333.  No  such  con- 
siderations as  these  arise  In  favor  of  one 
who  has  fled  from  the  scene  of  his  crime  to 
defeat  Justice,  and  who  has  been  brought 
back  by  compulsory  process.  Rntledge  v. 
Krauss,  73  N.  J.  Law,  397,  63  Atl.  988. 

Speaking  upon  this  subject  the  Supreme 
Court  of  Nebraska  said:  "The  immunity 
from  service  of  process  extended  to  suitors 
and  witnesses  attending  court  is  founded  on 
considerations  of  wisdom,  and  Is  well  cal- 
culated to  assist  in  the  due  administration 
of  Justice.  It  needs  no  argument  to  sustain 
the  proposition  that  whatever  encourages  tbe 
attendance  of  witnesses  at  the  trial  of  any 
case  in  controversy  in  the  courts  will  conduce 
more  certainly  to  a  rightful  determination 
and  assure  to  a  party  litigant  the  protection 
of  all  bis  rlgbtB  guaranteed  by  law.  This 
desired  result  can  best  be  accomplished  by 
steadily  adhering  to  a  policy  which  will  save 
to  all,  whose  attendance  Is  desirable  In  the 
furtherance  of  the  ends  of  Justice  and  who 
come  ToluDtarily,  annoyance.  Inconvenience, 
and  oft-times  oppression  by  the  service  of 
process  upon  them  while  present  In  any 
stated  Jurisdiction  for  the  purposes  men- 
tioned. This  privilege  has  constantly  been 
nf^nazded  hj  tbe  conrti,  and  the  rule  can 


doubtless  be  safely  and  confidently  invoked 
by  all  who  come  within  Its  scope  and  pur- 
view. The  petitioner  in  tbe  case  at  bar  does 
not  however,  come  within  the  reason  of  the 
rule.  His  presence  Is  involuntary  and  against 
his  will.  He  was  brought  Into  the  state  for- 
cibly and  for  the  purpose  of  answering  a 
charge  of  violating  its  laws.  The  reason  for 
extending  the  rule  of  Immunity  Is  wanting  in 
his  case."  In  re  Application  of  Walker,  61 
Neb.  803,  816,  86  N.  W.  510,  515. 

In  the  case  of  State  v.  McNaspy,  68  Kan. 
691,  50  Pac.  895,  38  L.  R.  A.  756,  a  fugitive 
from  justice  was  found  in  another  state  by 
a  pursuing  deputy  sherltf  who  held  a-  war- 
rant of  arrest  Issued  by  a  justice  of  the 
peace.  Although  informed  of  the  officer's 
lack  of  authority  to  make  an  arrest,  the  fugl' 
tlve  voluntarily  accompanied  the  officer  to 
Kansas,  where  he  was  prosecuted  for  a  crime 
other  than  the  one  specified  In  the  warrant 
It  was  held  that  the  prosecution  might  law- 
fully be  maintained.  In  a  dissenting  opinion 
It  was  said  that  there  Is  no  conflict  between 
Hall's  Case  and  Lascelles  v.  Georgia,  148  U. 
S.  637,  13  Sop.  Ct  687,  37  L.  Ed.  549,  but 
that  in  any  event  tbe  argument  based  upon 
principles  of  good  faith  toward  the  surren- 
dering sovereignty  and  the  fugitive  himself 
were  sufflclent  to  sustain  tbe  Hall  decision. 
Manifestly  there  is  a  direct  conflict  between 
the  two  decisions  upon  the  constitutional 
question,  and,  as  already  shown,  the  good- 
faith  argument  Is  unsound. 

The  case  of  In  re  Cannon,  47  Mich.  481, 
11  N.  W.  280,  was  cited  In  Hall's  Case  as  one 
of  substantial  authority.  Courts  and  text- 
writers  have  experienced  considerable  diffi- 
culty In  classifying  that  case,  but  Its  scope 
has  been  made  clear  by  the  Supreme  Court 
of  Michigan  itself  in  the  case  of  In  re  Lit- 
tle, 129  Mich.  464,  89  N.  W.  38,  57  L.  R.  A. 
295,  wherein  the  doctrine  of  Lascelles  v. 
Georgia  Is  accepted  and  conclusions  antago- 
nistic to  tbe  decision  In  Hall's  Case  are  an- 
nounced. 

The  case  of  Ex  parte  McKnlght,  48  Ohio 
St.  688,  28  N.  E.  1034,  14  L.  R.  A.  128,  was 
decided  after  the  decision  in  the  Rauscber 
Case  and  before  the  decision  in  Lascelles' 
Case.  The  position  was  taken  that  tbe  Con- 
stitution is  to  be  interpreted  according  to 
tbe  rules,  principles,  and  usages  governing 
International  extradition  under  treaties. 
Rauscber's  Case  was  accepted  as  of  con- 
trolling authority.  Nothing  but  the  consti- 
tutional question  was  considered,  and  coa- 
sequently  tbe  grounds  of  the  decision  were 
invalidated  by  Lascelles  v.  Georgia. 

Some  fear  has  been  expressed  that,  unless 
a  returned  fugitive  be  allowed  to  depart  fn 
peace  after  tbe  Immediate  purpose  of  the 
requisition  proceeding  has  been  accomplish- 
ed, Interstate  rendition  may  be  abused  foi 
Illegitimate  private  ends.  It  is  always  open 
to  the  courts,  however,  to  relieve  against 
perversions  of  rraditlon  process  the  same 
as  they  are  in  tbe  habit  of  doing  against 
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perverslona  of  ordinary  Judicial  process. 
The  case  of  State  t.  Simmons,  39  Ean.  262, 
at  pages  264,  266,  18  Pac  177,  at  pagea  178, 
179,  furnishes  an  example  of  the  latter  kind. 
A  sheriff  of  this  state,  holding  merely  an 
order  to  attach  the  person  of  a  witness  who 
was  not  a  fngltlve  from  juatlce,  executed  It 
in  the  state  of  Nebraska,  In  the  nighttime, 
by  force  and  vlolenca'  When  the  prisoner 
was  brought  within  the  jurisdiction  of  the 
court  issuing  the  attacbment,  a  criminal  com- 
plaint was  lodged  against  him,  upon  which 
he  was  tried  and  convicted.  In  quashing  the 
conviction,  the  conrt  said:  "It  would  not  be 
proper  for  the  courts  of  this  state  to  favor, 
or  even  tolerate,  breaches  of  the  peace  com- 
mitted by  their  own  officers  In  a  sister  state 
by  sustaining  a  service  of  Judicial  process 
procured  only  by  such  breach  of  the  peace. 
Indeed,  it  would  not  be  proper  for  any  court 
in  any  state  to  sustain  a  service  of  any  Ju- 
dicial  process,  either  dvU  or  criminal,  where 
the  service  of  such  process  was  obtained  only 
by  the  infraction  of  some  law,  or  In  viola- 
tion of  some  well-recognized  rule  of  honesty 
or  fair  dealing,  as  by  force  or  fraud.  Such 
a  service  would  not  only  be  a  special  wrong 
against  the  Individual  upon  whom  the  serv- 
ice was  made,  but  It  would  also  be  a  general 
wrong  against  society  itself — a  violation  of 
those  fundamental  principles  of  mutual  trust 
and  confidence  which  lie  at  the  very  founda- 
tion of  all  organized  society,  and  which  are 
necessary  In  the  very  nature  of  things  to 
hold  society  together."  On  the  same  princi* 
pie  relief  may  be  granted  whenever  rendition 
proceedings  are  in  fact  prostituted  to  fraud- 
ulent purposes. 

In  the  course  of  this  opinion  the  term  **ln- 
terstate  rendition"  has  been  used  wbeo  speak- 
Ing  of  the  return  of  tDgitlves  from  one  atate 
to  another,  foUowliig  a  suggestion  contained 
In  the  preface  to  Moortfs  admlnUe  treatise 
on  Bxtradltlon  and  Interstate  Bendltlon: 
"In  the  Judgment  of  the  writer,  sncta  rendi- 
tion Is  not  properly  dascrtbed  as  extradi- 
tion, for,  as  eonflrmed'by  the  Constitution 
and  regulated  by  the  legislation  of  Ckmgress, 
it  proceeds  upon  a  principle  precisely  antip- 
odal to  that  from  which  are  derived  the 
leading  doctrines  of  extradition  In  Us  true 
and  international  sense.  This  Is  the  neces- 
sary consequence,  not  only  of  the  form  and 
character  of  the  specific  provision  In  the 
Constitution,  but  also  <^  the  mutual  rela- 
tions, duties,  and  limitations  of  sovereignty 
of  the  states  under  the  federal  eoverament 
Whatever  may  be  our  theories  as  to  the  du- 
ties of  nations,  the  leading  rules  on  the  sub- 
ject of  extradition  presuppose  and  are  de- 
duced from  the  right,  In  strict  law,  of  every 
sovereign  power  to  grant  asylum  to  fugitives 
from  Justice.  Such  a  right  has  no  place 
among  states  united  under  a  common  govern- 
ment, and,  as  between  the  states  of  the  Unit- 
ed States,  tt  Is  excluded  by  the  explicit  re* 


qulrements  of  the  Constitution.  Since  the  ac- 
curate employment  of  terms  is  of  the  utmost 
importance,  and  the  use  of  the  word  'extra* 
dltlon'  invites  the  application  of  the  princi- 
ples of  International  law  to  the  interstate 
proceeding,  the  second  part  of  the  present 
work  has  been  called  Interstate  rendition.*" 
Pages  7,  S. 

[2]  The  decision  In  the  case  of  State  v. 
Hall,  40  Kan.  338,  19  Pac.  918,  10  Am.  St 
Rep.  200,  Is  overruled,  and  the  petitioner  Is 
remanded  to  the  custody  of  the  ^berUf  of 
Dicklns(m  county.  All  the  Justices  concur- 
ring. 


BUSH  V.  BAEEIB. 
(Supreme  Court  of  Montana.    Jan.  2Q,  1918.) 

1.  Appeal  and  E!bbor  (|  799*)— Dibuissai.  or 
Appeal— Affidavits— lAninssiovs. 

In  the  absence  of  coanter  affida^ti  to  affi- 
davits in  opposition  to  a  motSon  to  dismiss  an 
appeal,  the  statements  In  the  affidavits  are  to 
be  taken  as  true. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
IWor,  Cent  Dig.  81  S168-8160;  Dec.  Dig.  f 
799.*] 

2.  Thial  (I  81*>— Rboobd — Omox  or  Excep- 
tion. 

The  office  of  an  exception  Is  to  reserve  a 

?ae8tion  upon  matter  arising  in  the  record  for 
utnre  consideration,  either  of  the  trial  conrt  or 
of  the  conrt  of  review,  and  upon  which  the  ex* 
ceptaut  claims  some  right 

iBd.  Note.— For  other  cases,  see  Trial,  Cent 
C.H66,84;  Dec  Dig.  I  81.*] 

3.  justzoes  ot  the  peace  (1  158*)— appeal 
Bond— Waives  op  Defects. 

Rev.  Codes,  |  7124,  provides  that  the  ad- 
verse party  may  except  to  the  sufficiency  of  the 
snretles  within  five  days  after  the  filing  of  an 
appeal  undertaking,  and  nnlws  they  or  other 
sureties  justify  witoin  five  days  thereafter,  upon 
notice  to  the  adverse  party,  tbe  appeal  must  be 
regarded  as  if  no  such  nndertaklng  had  been 
given.  Defendant  appealed  from  a  Jutoaent  on 
September  6th,  and  med  an  appeal  undertaking 
on  the  same  day,  and  on  September  9th,  while 
bis  counsel  in  charge  of  the  case  was  ill,  plain- 
tUf  served  exceptions  to  the  undertaking  upon 
the  other  of  defendant's  counsel,  and  plaintiff 
consented  to  make  personal  service  upon  counsel 
in  chance,  and  agreed  that  justification  wonld 
be  sufficient  at  any  time  before  September  10th, 
and  defendant  on  that  day  produced  tbe  sure- 
ties who  were  examined  and  approved  witiiont 
objectjoQ  by  plaintiff,  and,  after  tbe  case  bad 
been  transferred  to  the  district  court  ptalntilf 
moved  for  a  dismissal  on  the  ground  that  the 
sureties  had  not  justified  within  the  time  pre- 
scribed by  statute.  Held,  that  the  iiialntiir  had 
waived  bis  right  to  object 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  |{  544,  660-678;  Dec. 
Dig.  i  159.*] 

4.  Justices  op  the  PsAta  <|  ISO*)— Appeal 
Bono— JusTinoATioN. 

When  an  appeal  undertaking  has  been  giv- 
en, accompanied  by  the  formal  affidavits  requir- 
ed by  tbe  statutes  (Rev.  Codes,  f  7195).  the 
right  to  appeal  is  made  effectual,  subject  only 
to  tbe  adverse  party's  personal  rivit  to  reqnlrt 
a  Justification  of  the  sureties, 

[Bd.  Note.— For  other  cases,  see  Justices 
tbe  Peace,  Cent  Dig.  SI         000-078;  De& 
Dig.  f  159.*] 
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6.  Ju8Tic»  or  TBS  Puos  <i  UO*)— Apfbu. 
Boif  D— Waivib  or  DBTSon. 

Since  the  advene  party's  privilege  to  re- 
qnlre  JuBtificadon  of  the  eareties  on  an  appeal 
nndertaking  is  personal,  be  may  waive  it  en- 
tirely, either  by  failure  to  file  an  excepd<m  or 
by  witbdrawins  bit  ezceptloa  after  he  has  filed 
It  and  given  notice  of  it 

[EkL  Note.— For  oQier  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  H  544,  SS0-6T8:  Dec 
Dig.  i  159.*] 

6.  SnPtlLATIONS  J!  6*>— POWKE  Of  OoOTi^ 

NxcBssiTr  FOB  Wumro. 

It  la  within  the  power  of  the  district  court 
to  adopt  a  mle  that  no  aKreemeot  between  par- 
ties to  a  proceeding  will  be  regarded  hy  the 
court  nnlesa  made  in  open  coart,  and  then  en- 
tered on  the  minates,  or  anless  it  shall  be  in 
writing.  Bubscribed  by  the  party  against  whom 
It  may  he  alleged,  or  by  his  attorney ;  the  pnr- 
pose  of  such  rale  being  to  relieve  the  presiding 
]ad^  of  the  necessity  of  determining  contro- 
versies between  counsel  as  to  their  anezecuted 
agreements. 

[Eld.  Note.— For  other  cases,  see  Stipulaticus, 
Gent  Dig.  ||  S-18 ;  Dec.  Dig.  {  6.*] 

7.  SnPTTLATioNB  (|  6*)— Obai.  STiFTTunoira 

— SPECIFTC  PESrOBUANCK. 

There  can  be  do  specific  performance  of 
oral  stipulations  made  in  Judicial  proceedings. 

[Ed.  Note.— For  other  cases,  see  StiimlatlMii, 
Cent  Dig.  9S  6-lB;  Dec  Dig.  |  6.*] 

8.  SnPDUnoifB  <|  6*)— Obal  Sufuutiosb— 
RuLs  or  OouBv— JtrBiSDicnoN. 

The  requirement  of  the  rule  of  the  district 
court  that  sfreements  between  parties  shall  be 
made  either  In  open  oonrt  and  entered  on  the 
mlnntM^  or  ahall  be  In  writing,  Is  not  jurisdlo- 
tionaL 

[Ed.  Note^Por  other  eases,  see  Stipnlatiooi, 
Gent  Dig.  H       ;  Dec  Dig.  |  6.*] 

0.  Justices  or  tite  Peaob  (|  164*>— AfpcaZ/— 

TBANSFEB  or  PaPBBS— STATtTTES. 

Under  Rev.  Codes,  {  7123,  which  commands 
a  Jnstiee  of  the  peace  to  transmit  the  papers  to 
the  clei^  of  the  district  court  within  10  days 
after  appeal  has  been  perfected,  if  his  fees  have 
been  paid,  an  appellant  who  Is  not  at  fault 
may  compel  the  performance  of  this  doty;  and 
the  court  in  flagrant  cases,  may  fine  a  Justice 
for  dereliction. 

[Ed.  Note.— For  other  esses,  see  Justices  of 
the  Peace,  Cent  Dig.  H  607-636;  Dec  Dig.  | 
164.»] 

10.  jTTsncBS  or  thb  Peace  <{  164*H<Afpkal 
— Tbarsieb  or  Pafbbs— Ritle  or  Gotjbt. 
'Xlie  rule  of  the  district  court  in  requiring 
appellant  to  file  a  transcript  in  the  district 
court  within  10  days  from  the  time  of  perfect- 
ing such  appeal,  on  penalty  of  dUmissal,  ap- 

Elies  only  to  those  cases  In  which  appellant  has 
liled  to  pay  the  fees  of  the  Justice,  or  in  which 
the  papers  have  I>een  delivered  to  appellant  and 
he  mz  failed  to  file  tiiem  with  the  clerk  within 
the  prescribed  time;  bnt  alter  the  papers  have 
been  filed,  the  rule  has  no  application,  and 
whether  an  appeal  should  be  tiien  dismissed  de- 

Emds  upon  the  facts  appearing  upon  the  bear- 
g  of  the  motion. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SI  607-636 ;  Dec  Dig.  § 
104.*] 

tL  JumoBB  or  the  Peace  (|  166*>— Affeai, 
—Piling  Tbanbcbipt—Waivbe. 

Rev.  Codes,  S  7127,  which  declares  that  the 
district  court  mM  dismiss  an  appeal  for  failure 
to  proaacntb  or  for  onnecessary  delay  in  bring- 
teg  It  to  a  nearfng.  merely  gives  a  court  a  dis- 
cretionary power  In  cases  of  Inexcusable  neg- 
lect; hut  where  counsel  for  anpellant  was  ill, 
^td  overlooked  the  time  for  filing  his  appeal. 


and  where  plaintlfl,  Bfter  the  papen  wm  filed, 
allowed  tiw  ease  to  stand  for  more  than  three 
months,  and  showed  no  prejudice  from  a  failure 
to  file  within  the  prescribed  time,'  plaintiff  waiv> 
ed  his  objection  to  the  failare  to  file  the  tran- 
script in  time,  and  was  not  entitled  to  a  dia- 
"li*^!! 

[Ed.  Note. — For  other  cases,  see  Josticea  at 
the  Peace,  Gent  Dig.  iS  638-^6;  Dec  Dig.  { 

12.  JTT8TXCE8  OE  THE  PBAOB  (|  164*)— AFFBAI. 
— NOTB  or  I8SOB— ErFECT. 

The  filing  of  a  note  of  issue,  after  transfer 
of  the  papers  from  the  Justice's  to  the  district 
court,  if  done  by  plaintiff,  amounts  to  a  waiver 
of  d^endant's  laches  in  nlinx  the  papers,  and, 
if  done  by  defendant,  amounts  to  notice  that  he 
will  proceed  at  once  with  the  trial,  so  that  the 
plaintiff's  silence  thereafter  implied  consent  to 
trial  on  the  merits. 

[Ed.  Note.— For  other  cases,  aee  Justices  of 
the  Peaces  Gent  Dig.  H  607-686;  Dec  Dig.  f 
164.*] 

Appeal  from  District  Court,  SOver  Bow 
County;  J.  J.  Lyn<^  Judge. 

Action  by  Mary  Bush,  axecntrix  of  the 
last  wUl  and  testament  of  M&ry  Miller,  de- 
ceased, against  Obarlea  A.  Baker.  Plaintiff 
had  judgment  before  a  jnstlce  of  the  peace, 
and  defendant  appealed  to  the  district  court, 
and  from  a  Judgment  of  tbat  court  dlsmlBslng 
sudh  appeal  defendant  appealBb  Berersed 
and  remanded. 

Baldwin  A  Baldwin,  of  Butte,  for  appel- 
lant N.  A.  Boterlng,  Peta  Breen,  and  No- 
lan &  Donovan,  all  of  Butt^  for  respondent 

BRANTLT,  a  J.  Thia  action  was  com- 
menced in  a  Justice's  court  in  Silver  Bow 
county  on  July  15,  1911.  At  the  conclusion 
of  a  trial  had  on  August  3d  the  Justice  re- 
served a  dedalon  until  August  7tb,  when  be 
found  the  Issues  in  favor  of  the  plaintifr,  and. 
rendered  Judgment  accordingly.  On  Septem- 
ber 6th  counsel  for  defendant  served  upon 
counsel  for  the  plaintUf  and  filed  with  the 
Juatice  hia  notice  of  appeal  to  the  district 
court  At  the  same  time  he  filed  with  the 
Justice  the  undertaking  required  by  the  stat- 
ute. On  September  9th  Mr.  Roteriug,  one 
of  connael  for  plaintiff,  served,  upon  John  T. 
Baldwin,  a  member  of  the  firm  of  Baldwin 
&  Baldwin  who  were  representing  the  defend- 
ant &  notice  that  plaintiff  excepted  to  the 
sufficiency  of  the  sureties  on  the  undertak- 
ing. At  that  time  Jamea  H.  Baldwin,  the 
other  member  of  the  firm,  who  had  thereto- 
fore had  exduaive  personal  charge  of  the 
case,  was  111  at  his  home  under  the  care  of 
a  i^slcian  unable  to  attend  to  any  business, 
and  continued  thereafter  ixt  that  condition 
until  September  14th.  The  notice  of  excep- 
tion was  not  filed  with  the  Justice  until  Sep- 
tember 16th.  At  the  time  the  service  of  the 
notice  was  made  upon  John  T.  Baldwin,  he 
stated  to  Mr.  Rotering  tbat  he  was  not  fa- 
miliar with  the  proceedings  in  the  case ;  that 
the  defense  therein  had  theretofore  been  in 
the  exclusive  charge  of  James  H.  Baldwin; 
and  that  be  would  prefer  to  have  service  of 
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the  notloe  made  personally  upon  James  H. 
Baldwin.  He  requested  Mr.  Roterlng  to 
make  personal  service  upon  James  II.  Bald- 
win. This  Mh  Roterlng  consented  to  do. 
On  September  11th  James  H.  Baldwin  being 
'  still  suffering  from  illness,  John  T.  Baldwin 
went  to  the  office  of  Mr.  Roterlng,  and,  hav- 
ing called  his  attention  to  the  conversation 
bad  on  September  9th,  Informed  Mm  of  the 
couditlon  of  James  H.  Baldwin,  and  re- 
luested  him  to  consider  service  of  the  notice 
to  have  been  made  as  on  the  latter  day  and 
Justification  of  the  sureties  In  pursuance 
thereof  sufficient  if  made  at  any  time  on  or 
before  September  16th.  This  request  was 
granted  and  an  agreement  was  made  accord- 
ingly. On  September  14th  James  H.  Bald- 
win, being  able  to  leave  his  home  for  a  short 
time,  went  to  the  office  of  Mr.  Rotering,  and 
Inquired  of  him  as  to  the  agreemoit  with 
John  T.  Baldwin.  He  was  Informed  that 
the  agreement  had  been  made  as  John  T. 
Baldwin  stated,  and  that  the  Justiflcation 
would  be  deemed  sufficient  if  had  in  con- 
formity with  It.  On  September  16th  he  gave 
to  Mr.  Rotering  the  statutory  notice  that  he 
would  have  the  sureties  present  before  the 
Justice  at  4  o'clock  on  the  afternoon  of  Sep- 
tember 16th.  Mr.  Baldwin  and  the  sureties 
were  present  at  the  appointed  time,  as  was 
also  Mr.  Rotering,  and  after  the  sureties 
bad  been  examined  by  the  Justice  the  onder- 
taking  was  approved.  Sir.  Rotering  offered 
no  objection.  He  at  that  time  filed  with  the 
Justice  his  notice  of  exception  to  the  suffi- 
ciency of  the  sureties,  as  has  heretofore  been 
stated.  Thereafter  nothing  was  done  until 
towards  the  end  of  October,  when  James  H. 
Baldwin  paid  the  Justice  his  transcript  fee, 
and  the  clerk  of  the  district  court  hia  filing 
fee.  Within  10  days  thereafter  the  Justice 
transmitted  the  papers  to  the  clerk,  and  they 
were  properly  filed.  The  case  was  then  un- 
der the  rules  of  the  court  assigned  to  de- 
partment 1,  and  appeared  upon  the  calendar 
of  cases  awaiting  trial  in  that  department 
thereafter,  prepared  and  published  by  the 
clerk  on  January  29,  1912.  No  proceedings 
were  thereafter  had  in  the  case  until  Feb- 
ruary 13th.  On  that  date  James  H.  Baldwin 
filed  with  the  clerk  a  motion  for  leave  to 
amend  the  answer,  and  gave  notice  to  coun- 
sel for  the  plaintiff  that  he  would  call  up 
this  motion  on  February  19th.  On  the  fol- 
lowing day  counsel  for  plaintiff  gave  notice 
that  they  would  on  the  19th  move  for  a  dis- 
missal of  the  appeal  on  tbe  grounds  (1)  that 
the  court  was  without  jurisdiction  of  the  ap- 
peal, because  the  defendant  had  failed  to 
hare  the  sureties  Justify  within  the  time 
prescribed  by  the  statute;  and  (2)  that  the 
defendant  had  failed  to  pay  tbe  transcript 
fee  of  the  Justice  and  have  the  papers  filed 
In  the  district  court  within  the  time  prescribe 
ed  by  the  rule  of  court  upon  that  subject. 
These  motions  were  heard  together  on  March 
11th,  and  taken  under  advisement 
[1]  At  that  time  there  were  called  to  tlie 


attention  of  the  court  affidaTtts  ta  oMKWltlon 
to  the  motion  to  dismiss  the  appeal  by  John 
T.  and  James  H.  Baldwin,  stating  in  detail 
the  facts  touching  the  condition  of  the  health 
of  the  latter,  the  connection  of  the  two  with 
the  defense  in  the  case,  and  tbe  agre^ent 
as  to  the  service  of  notice  and  the  Justifica- 
tion of  tbe  sureties  upon  the  undertaking  on 
appeal.  It  further  appears  that  the  ill  health 
of  James  H.  Baldwin  continued  until  and  In- 
cluding November  2d,  when  the  papers  were 
filed  with  the  clerk,  and  that  he  was  during 
the  interval  in  the  care  of  a  physician ;  that 
he  was  "hardly  able  to  attend  to  business 
of  any  kind";  that,  owing  to  the  condition  of 
his  health,  he  failed  to  remember  that  the 
papers  had  not  been  filed  with  the  clerk  un- 
til the  latter  pait  of  October,  when  he  paid 
the  necessary  fees  to  the  Justice  and  the 
clerk;  and  that  within  10  days  thereafter 
the  papers  were  properly  filed  and  the  case 
placed  upon  the  calendar  for  hearing.  It  Is 
further  allied  by  James  H.  Baldwin  that 
he  Is  fully  acquainted  with  all  the  facts  re- 
lating to  the  Issues  in  the  case,  and  that  he 
Is  of  the  opinion  that  defendant  has  a  mer- 
itorious defense.  No  counter  affidavits  were 
filed.  The  foregoing,  narrative  of  facts  is, 
therefore,  to  be  taken  as  true.  On  March 
25th  the  court  denied  defendant's  motion  for 
leave  to  amend,  and  ordered  Judgment  enter- 
ed dismissing  the  appeaL  Subsequently,  and 
prior  to  the  entry  of  Judgment,  the  defend- 
ant moved  the  court  to  reinstate  the  appeal. 
This  motion  was  also  denied.  The  appeal  to 
this  court  is  from  the  Judgment 

Under  the  rules  of  the  court,  tbe  clerk 
is  required  to  prepare  and  publish  on  the 
last  Saturdays  in  February  and  August  of 
each  year  a  calendar  of  cases  In  which  notes 
of  issue  have  been  -filed  before  the  first  days 
of  these  months.  No  other  cases  can  be 
placed  thereon  except  by  order  of  the  court 
on  good  cause  shown.  The  notes  of  issue 
in  any  case  may  be  filed  by  either  party. 
TbB  cases  are  then  placed  upon  the  calendar 
In  the  order  in  which  the  notes  of  issue 
have  been  filed.  The  rules  contain  these 
provisions:  "No  agreement  or  consent  be- 
tween the  parties  or  their  attorneys,  in  re- 
spect to  the  proceedings  In  the  cause,  will 
be  regarded  by  the  court,  unless  the  same 
shall  have  been  made  In  open  court,  and  at 
the  time  entered  In  the  minutes,  or  unless 
the  same  shall  be  In  writing,  subscribed 
by  the  party  against  whom  the  same  may 
be  alleged  or  his  attorney.  And  it  shall  be 
tbe  duty  of  the  party  relying  upon  any  min- 
ute entry  to  see  that  the  same  is  duly  made. 
Whenever  an  appeal  from  a  justice's  court 
has  been  perfected,  and  the  appellant  there- 
in falls  to  file  a  transcript  and  the  inpers 
in  the  case  In  the  district  court  within  tea 
days  from  the  time  of  perfecting  such  ap- 
peal, the  respondent  in  such  case  may  ot^ 
tatn  the  certificate  of  the  Justice,  certifying 
the  amount  or  character  of  the  Judgment 
tbe  date  ot  its  rendition,  tlie  fiact  and  date 
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Of  the  flUng  of  the  notice  of  appeal  and  the 
fact  and  date  of  service  thereof  and  char- 
acter of  evidence  by  which  service  appears, 
the  fact  and  date  of  filing  the  nndertaklng 
on  appeal  and  the  amotmt  thereof,  and  also 
that  appellant  has  requested  and  received 
a  duly  certified  transcript,  or  that  he  has 
not  received  the  same;  or  If  he  has  made 
such  request,  that  he  has  not  paid  the  fees 
therefor  If  the  same  have  been  demanded; 
end,  on  filing  such  certificate  with  the  clerk 
of  the  district  court  and  giving  five  days' 
notice  to  appellant,  may  have  each  appeal 
dismissed  on  the  first  motion-day  thereafter, 
and  each  dismissal  shall  be  a  bar  to  an- 
other appeal  In  the  same  action.  An  ap- 
peal dismissed  under  this  rule  may  be  re- 
stored on  notice  to  the  opposite  party,  on 
good  cause  shown."  The  provision  of  the 
statute  authorizing  the  adverse  party  to  re- 
quire the  sureties  on  an  undertaking  on  ap- 
peal from  a  Justice's  court  to  justify  Is  the 
following:  "The  adverse  party  may  except 
to  the  sufficiency  of  the  sureties  within  five 
days  after  the  filing  of  the  undertaking,  and 
unless  they  or  other  sureties  Justify  before 
the  Justice  or  a  Judge  of  the  district  court 
of  the  county  In  which  such  action  has  bem 
tried  within  five  days  thereafter,  upon  notice 
to  the  adverse  party,  to  the  amounts  stated 
in  their  affidavits,  the  appeal  must  .be  re- 
garded as  if  no  such  undertakliig  bad  been 
glvMi."    Rev.  Codes,  {  7124. 

It  is  contended  by  counsel  for  defendant 
that  the  sureties  In  tills  case  Justified  in  time 
because  the  exception  to  their  sufficiency 
was  not  filed  with  the  Justice  until  Septem- 
ber 16th,  and  that,  therefore,  the  defendant 
was  not  obliged  to  have  them  Justify  before 
that  time.  He  also  contends  that  the  right 
to  require  Justification  is  personal  to  the 
exceptant,  and  that  by  her  conduct  the  plain- 
tilT  waived  her  rl^t  to  object  that  the  jus- 
tification was  not  had  in  strict  conformity 
with  the  statute.  We  shall  not  stop  to  de- 
termine the  merit  of  the  first  contention, 
We  are  Inclined  to  the  view  that,  to  be  ef- 
fectual for  any  purpose,  the  exception  should 
be  filed  with  the  justice.  If  the  papers  have 
not  already  been  transmitted  to  the  district 
court  (section  7123),  or,  If  such  Is  the  case, 
with  the  clerk  of  the  district  court  The 
statute  Is  not  more  explicit  with  reference 
to  the  exception  than  It  la  with  reference  to 
the  giving  of  notice. 

[2]  The  office  of  an  exception  is  to  reserve 
a  question  arising  upon  matter  in  the  rec- 
ord, for  future  consideration  either  of  the 
trial  court  or  of  the  court  of  review  and 
upon  which  the  exceptant  claims  some  right 
It  would  seem  that  orderly  procedure  would 
require  the  exceptant  to  file  his  exception 
as  a  part  of  the  record,  and  then  give  notice 
that  the  justification  proceedings  would  take 
place  before  the  officer  who  has  the  record 
In  his  control. 

[3]  However  this  may  be,  upon  the  fftcts 
WWeaxlng  In  tbe  record,  fiie  plaintiff,  we 


think,  waived  her  right  to  object  that  tlie 
proceedings  were  not  had  in  ainformlty  with 
the  requirements  of  the  statute. 

[4]  The  right  to  require  Justification  is 
personal  to  the  exceptant,  and  is  accorded  to 
him  by  the  statute  In-  order  that  he  may  test* 
by  personal  examination,  the  ability  of  the 
sureties  to  respond  In  daomges'  upon  a  breach 
of  their  obligation.  Stark  v.  Barrett,  15 
CaL  367;  Bank  of  Elscondldo  v.  Superior 
Court,  106  C3al.  43,  39  Pac.  211.  When  the 
undertaking  has  been  given,  accompanied 
by  the  formal  affidavits  required  by  the  stat- 
ute (section  7195,  Rev.  Codes),  the  right  to 
the  appeal  Is  made  eifectual,  subject  only  to 
the  right  of  the  adverse  party  to  test  the 
responsibiUty  of  the  sureties,  and  thus  pro- 
tect himself  from  possible  loss. 

[E]  Since  tbe  privilege  thus  accorded  to 
him  Is  personal,  he  may  waive  It  entirely, 
either  by  failing  to  file  the  exception  at 
all,  or  by  withdrawing  his  exception  after 
he  has  taken  It  and  given  notice  of  it  Mor- 
In  V.  Wells.  30  Mont  76,  76  Pac.  688;  David- 
son V.  O'Donnell,  41  Mont  308,  110  Pac 
645 ;  Rev.  Codes.  |  6181 ;  Bank  of  Bscondido 
V.  Superior  Court  supra ;  Blair  v.  Hamilton, 
82  Cal.  SO.  The  case  of  Morin  v.  Wells,  su- 
pra, is  in  principle  directly  In  point  here. 
The  respondent  having  excepted  to  the  suf- 
ficiency of  the  sureties,  they  failed  to  Justi- 
fy within  five  days.  Thereupon  counsel  stip- 
ulated for  an  extension  of  time.  Within 
such  time  the  sureties  appeared  and  justi- 
fied. It  was  held  that  the  stipulation  was 
binding,  and  hence  that  the  sureties  were 
liable  on  the  undertaking  notwithstanding 
the  Justification  was  not  in  conformity  with 
the  statute. 

That  the  admitted  facts  here  show  a  waiv- 
er by  plaintiff  cannot  be  questioned.  To  hold 
otherwise  would  be  to  say  that  a  party  may 
profit  by  his  own  wrong.  But  counsel  for 
plaintiff  insist  that,  since  the  agreement  be- 
tween counsel  was  oral,  it  falls  within  the 
rule,  and  hence  that  the  court  properly  dis- 
regarded It. 

[8]  That  it  was  within  the  power  of  the 
court  to  adopt  the  rule  cannot  be  questioned. 
Martin  v.  De  Lege,  15  Mont  843, 39  Pac.  312 : 
Montana  Ore  Pur.  Co.  v.  Boston  &  Mont  G. 
C.  &  S.  Min.  Co.,  27  Mont  288,  70  Pac.  1114; 
Beach  v.  Spokane  R.  *  W.  Co.,  21  Mont  184, 
53  Pac.  493;  Rev.  Codes,  S  6293.  But  the 
purpose  of  such  a  rule  Is  to  promote  orderly 
procedure  and  protect  the  rights  of  litigants, 
and  may  not  be  Invoked  to  perpetrate  a 
wrong.  The  rule  In  question  here  was  enact- 
ed to  relieve  the  presiding  Judge  of  the  ne- 
cessity of  determining  controversies  between 
counsel  as  to  their  unexecuted  agreements, 
often  more  perplexing  than  the  case  itself. 
Borkbelm  v.  Insurance  Co.,  38  Cal.  628.  Ne- 
ther it  nor  the  statute  invoked  by  counsel 
(section  6389,  Bev.  Codes)  was  intended  to 
prevent  the  court  from  enforcing  "executed 
oral  agreements  or  stipulations  admitted  by 
the  party  or  his  attorn^  against  whom  they 
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are  alleged,  althoo^  nelUier  reduced  to 
writlii£  nor  made  In  open  court"  Beach  t. 
Spokane  R.  ft  W.  Co.,  anpra.  In  considering 
an  Identical  provision  of  tbe  Oode  of  CItU 
Procedure  of  California,  In  Bedamatlon  Dis- 
trict, etc.,  of  Sacramento  Oo.  t.  Hamilton, 
112  Cal.  603,  44  Pac.  1074,  the  Supreme  Court 
of  that  state  said:  "If,  under  the  tenns  of  a 
mutual  stipulation  which  was  only  T^al, 
one  party  has  received  the  advantage  for 
which  be  entered  into  It,  or  the  other  party 
has  at  his  Instance  given  up  some  right  or 
lost  some  advantage,  so  that  It  would  be  In- 
equitable for  to  Insist  that  the  stipula- 
tion was  invalid,  he  will  not  be  permitted  to 
repudiate  the  obligation  of  his  own  agree- 
ment upon  the  ground  that  It  had  not  been 
entered  In  the  minutes  of  the  court" 

[7]  While  there  can  be  no  specific  perform- 
ance of  auct  agreements  (Borkhelm  v.  Insur- 
ance Co.,  supra),  to  hold  that  where  an  at- 
torney admits  that  he  has  made  an  agree- 
ment and  permitted  his  adversary  to  act 
upon  1^  tlie  client,  not  interfering  or  dissent- 
ing, shall  not  be  held  to  be  bound  by  It, 
would  be  to  convert  both  the  statute  and  the 
rule  Into  mere  devices  to  promote  Injustice 
and  wrong. 

[I]  The  last  requirement  of  tbe  rule  Is  not 
In  any  sense  jurlsdlcttonal.  Stevenson  v.  Cad- 
well,  14  Mont  311,  36  Pac.  185. 

[9]  There  is  no  provision  In  the  statute  re- 
quiring the  papers  to  be  filed  In  the  district 
court  within  any  specified  time.  True,  sec- 
tion 7123,  supra,  commands  the  Justice  to 
transmtt  them  to  tbe  derk  within  ten  days 
after  the  appeal  la  perfected,  if  bis  fees  have 
been  paid.  No  penalty  Is  exacted  of  appel- 
lant if  he  tails  to  do  so.  It  the  appellant  is 
not  at  fiinlt,  he  may  Invoke  the  power  of  the 
court  to  compel  tbe  performance  of  this  duty, 
and  In  flagrant  cases  tbe  conrt  may  Impose  a 
fine  for  dereliction  on  the  part  of  the  Justice. 

[.1SJ  The  purpose  of  the  last  proTiaiou 
of  Uie  rule  is  to  require  prompt  action  on 
t2ie  part  of  the  appellant  In  so  tar  as  he  la 
reoKmsible  for  the  flUns  of  the  papers,  and 
subjects  him  to  the  penalty  of  dismissal  If 
without  excuse  he  la  guil^  of  laches.  In 
terms  It  applies  only  to  those  cases  In  which 
the  appellant  has  failed  to  pay  the  fees  of 
the  Justice  and  thus  made  it  incumbent  upon 
htm  to  act,  or  to  cases  in  which  the  papers 
liave  been  dellrered  to  the  appellant,  and  he 
has  foiled  to  have  them  filed  with  the  clerk 
within  the  prescribed  time.  Thou^  he  lodg- 
es the  papers  with  the  clerk,  yet,  if  he  falls 
to  pay  the  derk'a  fees,  the  derk  to  not  bound 
to  file  tbem.  Under  these  drcomstances,  the 
mie  will  also  apply.  It  was  Intended  to  pt^ 
vent  tbe  ai^llant  from  holding  the  appeal  In 
abeyance,  and  preventins  the  adverse  party 
from  bringing  the  caae  to  a  hearing  in  the 
district  court  After  the  papers  have  been 
filed  the  rule  has  no  application,  and  whc^- 
er  the  appeal  should  thai  be  diamlased  la  to 
be  determined  upon  the  facta  as  they  are 


made  to  appear  upon  the  hearing  of  the  mo- 
tion. 

[11,12]  The  statute  declares:  "For  a  fail- 
ure to  prosecute  an  appeal,  or  unnecessary 
delay  In  bringing  It  to  a  hearing,  the  district 
court  may  order  the  appeal  to  be  dismissed, 
with  costs."  Bev.  Codes,  {  7127.  Thla  means 
nothing  more  nor  leas  than  that  the  court  is 
clothed  with  a  discretionary  power,  to  be  ex- 
ercised against  the  appellant  only  when  he 
has  been  gailty  of  inexcusable  neglect  or  In- 
advertence. The  appeal  should  be  retained 
in  all  eases  where  there  is  a  reasonable  ex- 
cuse for  the  delay,  and  it  Is  apparent  that 
the  adverse  party  has  not  suffered  prejudice 
by  reason  of  the  delay.  Stevenson  v.  Cad- 
well,  supra.  Now,  what  are  the  circum- 
stances which  may  be  treated  as  excusatory 
of  tbe  defendant's  laches  in  this  case?  It 
must  be  borne  In  mind  that  by  the  stipula- 
tion of  counsel  John  T.  Baldwin's  connection 
with  the  case,  so  far  as  counsel  for  the  plain- 
tiff Is  concerned,  was  entirely  severed.  The 
Implication  was  that  James  H.  Baldwin  was 
thereafter  to  be  regarded  as  the  only  coun- 
sel representing  the  defendant  Be  was  In 
111  health  all  the  time  Intervening  between 
the  date  of  the  perfection  of  the  appeal  and 
the  time  the  papers  were  lodged  with  tbe 
clerk  of  the  district  court  During  this  In- 
terval he  was  under  the  care  of  a  physician, 
and  experienced  dtfUculty  in  attending  to 
business  of  any  kind.  It  is  not  strange  that 
in  this  condition  he  should  overlook  the  ap- 
peal and  fail  to  prosecute  it  with  the  same 
degree  of  diligence  that  be  would  have  ex- 
ercised, and  that  he  would  have  been  requir- 
ed to  exercise,  had  his  condition  been  oth^ 
wise.  Moreover,  after  he  had  caused  the  pa- 
pers to  be  filed,  counsel  for  plaintiff  allowed 
the  case  to  stand  for  three  months  and  ten 
days.  In  tbe  meantime  a  note  of  issue  must 
have  been  filed  prior  to  January  29th,  for 
the  case  was  placed  uiran  the  calendar  for 
trial  without  protest  or  objection.  The  rec- 
ord la  silent  as  to  who  filed  the  note  of  Issue 
If  this  was  dime  by  counsel  fw  idaintiff,  It 
amounted  to  a  waiver  of  defendant's  ladies. 
If  It  was  done  by  counad  for  defendant  U 
amounted  to  notice  that  he  would  proceed  at 
once  with  tbe  trial,  and  the  slloioe  of  advert 
sary  couiuel  thereafter  should  be  deemed  to 
imply  consent  to  try  the  case  on  the  merits. 
Finally,  when  connsd  for  defendant  began  to 
get  ready  for  the  trial,  the  court  was  asked 
to  dlBmlBB  the  appeal  uimn  grounds  which 
mxe  purely  technical,  though  the  plaintiff, 
so  fiir  as  now  appears,  had  suffered  no  det- 
riment or  inconvenience  whatever.  Let  it 
be  conceded  that  counsel  for  defendant  ought 
to  have  been  more  diligent,  the  plaintiff 
cannot  under  the  circumstances,  claim  to 
have  been  more  so,  for  indeed  by  her  long 
delay  she  should  be  held  to  have  acquiesced 
in  the  fault  of  her  adversary,  and  this,  con- 
sidered in  connection  with  ttie  condition  of 
the  health  of  defendant's  counsel,  should 
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hare  led  the  coort  to  exercise  Its  discretion 
In  favor  of  the  appeal  bj  a  denial  of  the  mo- 
tion. 

Counsel  for  plaintiff  cite  and  rely  on  the 
case  of  Meyers  v.  Gregans,  20  Mont.  460,  62 
Pac.  83.  In  that  case,  however,  the  aK>eI- 
lant  wholly  failed  to  allege  any  excuse  for 
his  delay.  For  this  reason  Uie  aKwal  was 
properly  dismissed. 

We  thinfe  the  facts  of  this  case  bring  it 
within  the  principle  of  the  decision  in  Ste- 
venson V.  Cadwell,  supra,  and  that  the  dis- 
trict conrt  abased  its  discretion  in  holding 
otherwise. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded,  with  direction  to  set  aside  the 
iudgmeat,  and  to  try  the  isanea  on  the  merits. 

Barorsed  and  remanded. 

HOXiLOWAT  and  SAMNBR,  33^  concur. 


OIRTON  V.  DANIEL&   (No.  2,006.) 
(Supreme  Goart  of  Nevada.   Feb.  1,  1913.) 

1.  Frados,  Statotz  ov  (S  46*)— Obal  Aobkb- 

MBNT  TO  DXVXLOP  MiniHO  GlUIC. 

An  oral  aareement  to  bear  one-third  of 
the  expenses  ox  developing  a  mining  claim  cov- 
ered by  a  two-year  lease  m  coniideration  of  an 
assignment  of  a  one-third  interest  is  not  void 
under  the  statute  of  frauds,  where  the  parties 
oontnnplate  that  the  development  work  shall 
be  eomirieted  wtthin  a  year. 

[Bd.  Note.— For  otiier  casM,  see  Frauds,  Stat* 
ute  of.  Cent  Dig.  {  72;  Dec  Dig.  §  46.*] 

2.  Fbatjds,  Statdtb  or  (%  51*)— Oral  Aqbeb- 
ifxNT  TO  DavsLOP  MiKiNO  Olaih. 

An  oral  agreement  to  bear  oae-third  the 
expenses  of  developing  a  mining  claim  covered 
by  a  two-year  lease  was  not  void  under  the 
statute  of  frauds,  where  the  lease  could  have 
been  terminated  by  act  of  the  parties  within  a 
year  according  to  its  specific  provisions. 

[Bd.  Note.— For  other  cases,  see  Frauds, 
Statnta  of»  Cent  Dig.  |  78;  De&  Dig.  |  51.*) 

&,  Utnbs  Ann  Hiitsrau  (§  60*)— Leases  — 

Right  to  Abakdoh. 

Under  the  common  form  of  lease  of  un- 
developed lode  mining  proper^,  wherein  the 
lessor  seeks  to  have  his  property  developed  at 
the  lessee's  expense,  and  the  latter  assumes 
such  burden,  the  lessee,  after  discovering  that 
future  expenditures  would  be  useless,  may 
abandon  the  lease. 

[Ed.  Note^ — For  other  cases,  see  Mines  and 
IfineralB.  Cent  Dig.  H  189.  186;  I>tL  Dig. 
•  86.*] 

4.  MiiTES  AifD  MinxBAU  (i  68*)— GonTBAora 
— CoNsioEaAxion— AasiONimTT  or  IimBEBT 
IN  Hike. 

An  assignment  of  a  one-third  .Interest  in 
a  mining  lease  was  a  saffident  consideration 
for  an  agreement  to  bear  one-third  of  the  ex- 
penses of  developing  the  mine,  Qioogh  the  lease 
proved  of  no  value; 

[Ed,  Note^For  other  cases,  see  Mines  and 
Hhierala.  Cent  Dig.  S§  168,  160;  Dec.  Dig.  { 
B8,*3 

5,  APPXAI.  AITD  EBKOB  (i  1011*)— FlHDINOa. 

The  court's  finding  of  fact  on  confilcting 
evidence  Is  condnsive  on  appeal. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
IBrror.  Cent  Dig.  H  8088-8989;  Dee.  Dig.  1 

imi.*] 


6.  Fbadds,  Statute  or  (|  188*)— Liabilitt 
FOR  Expenses  or  Developkeite— Quantuu 

MCBUIT. 

Where  a  one-tblrd  Interest  in  a  mining 
lease  is  assigned  in  consideration  of  an  oral 
agreement  to  bear  one-tblrd  the  expense  of 
development,  and  the  other  contracting  part; 
parsoant  to  the  agreement  thereafter  does  de- 
velopment work  and  advances  money  to  pay 
such  expense,  the  assignee  is  liable  on  quan- 
tum meruit  for  his  share  of  the  work  and  ex- 
pense, though  their  agreement  be  void  nuder 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
gatate  of,  Cent  Dig.  H  827-S38;  Dec.  Dig.  i 

Appeal  from  District  Ocmrt;  Nye  County ; 
Mark  R.  Averill,  Jodge. 

Action  by  a  W.  Olrton  against  W.  H. 
Danlda  Fnnn  a  Judgment  for  plaintiff  de- 
fendant a^ppeels.  Affirmed. 

This  is  an  action  for  damages  for  breach 
of  contract  The  contract  as  alleged  in  the 
complaint  was  as  follows:  "That  at  Tonopah, 
Nye  county,  Nev.,  and  on  or  about  November 
15,  1910,  the  plaintiff,  defendant  and  one 
R.  Krabbenhoff  made  and  entered  Into  an 
agreement,  under  and  by  which  it  was  mu- 
tually agreed,  that  said  three  named  persons 
should  be  equal  co-owners  of  a  certain  mining 
lease,  and  should  work  and  develop  certain 
mining  claims  covered  by  said  lease,  situate  at 
Silver  Bow,  In  said  count?  and  state;  that 
each  should  contribute  equally  towards  the  ex- 
pense of  said  work  and  business,  and  should 
be  equal  owners,  share  and  share  alike  in 
said  lease,  as  well  as  In  any  profits  arising 
from  said  business,  and  In  like  manner  should 
pay  equally  all  costs  and  expenses  thereof; 
that  it  was  further  agreed  that  said  three 
named  persons  should  contribute  their  own 
time  and  labor  to  said  work,  or,  falling  so 
to  do,  the  one  not  so  contributing  should  em- 
ploy a  anbstitnte  or  pay  to  the  persons  who 
did  do  sadd  work  one-third  of  the  total 
value  Uiereot  to  the  aid  that  an  equal 
amount  of  work  be  either  personally  done 
by  said  persons  or  its  value  contributed  In 
cash  by  each.  It  was  further  agreed  tha^ 
in  the  event  defendant  did  not  personally 
perform  his  one-third  share  of  said  personal 
labor,  he  should  either  employ  a  anbstitnte 
to  pcarform  sam^  ot  Uiat  plaintllf  and  said 
Krabbodioff  ml^t  perform  the  labor,  and 
that  defoidant  dwnld  pay  to  plaintiff  and 
said  Krabbenhoff  fbr  eadi  day's  work  ao 
dmw  bf  than  for  the  bmeflt  of  dtfendant 
at  ttie  rate  of  84  per  day  per  man;  that 
it  was  further  agreed  that  each  of  the  per^ 
sons  named  should  advance  and  pay  the 
ooats  and  eroaae  of  tfni^ylng  laborers  In 
addition  to  the  woift  to  be  done  by  said 
above-named  three  persona.  It  was  further 
agreed  between  plaintiff  and  defendant  that 
plaintiff  should  advance  and  pay  the  defend- 
ant's one-tblxd  diare  of  all  cash  eq>»idltareB 
for  labor  ot  employAi,  and  for  aupplles  and 
dlslmraanents  Incident  to  or  arising  from 
said  work  or  business  during  the  months  of 
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December,  1010,  anA  Jamuur,  lUl.  and  tbat 
defendant  vonld  relmbone  idalutlff  to  the 
toll  amount  ot  said  one-third  share  of  such 
advances  so  made  by  plaintiff  tot  the  use 
and  benefit  of  defendant" 

The  conrt  made  the  following  findings 
in  tbe  case: . 

*'a)  That  on  or  about  November  29.  19ia 
the  plaintiff  and  one  B.  Krabbenlioff  were 
the  owners  of  a  certain  mining  lease  dated 
NoTonber  16,  1010,  for  two  years,  on  seven 
lode  claims,  situate  In  Silver  Bow  Mining 
Dlatrlct,  Nye  county,  Mer.;  tbat  plaintiff 
owned  a  two-thirds  Intovst,  and  said  Erab> 
benh(^  a  one-third  Interest;  that  on  or 
abont  said  November  20,  1010,  the  plaintiff 
and  defendant  entered  into  an  agreemmt 
undOT  which  defendant  was  to  receive  one- 
half  of  plaintiff's  said  two-thirds  interest 
a  one-third  interest  in  the  whole  lease,  and, 
in  consideration  thereof  defendant  was  to 
pay  one-tblrd'of  the  eipettses  of  operatliv 
it,  said  fficpense  b^g  limited  to  the  work 
of  three  men  and  necessary  cost  of  supplies 
for  same  for  the  pe^>d  ot  work  then  in  eon- 
templatlou  by  the  parties,  to  wit,  December, 
1010,  and  January.  lOU;  that,  pursuant  to 
said  agreement,  plaintiff  on  or  about  No- 
veaber  30.  101(K  d^vered  an  asBignment  of 
said  one-third  Jinterest  to  said  defoidant,  de- 
fudant  agreeing  to  B»d  a  man  to  repre- 
sent hia  share  of  the  wotk  or  pay  the  wages 
of  audi  man,  and,  in  addltimi  tiiereto,  be 
agreed  to  boir  <Hie-tliird  of  cost  of  BUK>lies 
for  three  men  and  certain  otba  necessary 
expenditures;  that  defendant's  portion  of  the 
ffiq^ditures  was  advanced  and  fixed  by 
Idalntiff;  that,  instead  ot  three  men  bdng 
out  on  Uie  work  it  appears  that  Girton,  who 
directed  the  work,  employed,  indndlng  him* 
■elf  and  Krabboihoff,  six  men,  or  twice  what 
Uie  agreem^t  called  for;  that  defendant 
had  no  notice  that  the  addltitmal  three  men 
were  to  be  onployed;  that  the  work  ot  the 
six  men  and  the  statanoit  of  total  expendi- 
tures made  by  plaintiff  in  evidence  Is  correct,' 
and  that  said  work  was  valuable  and  boie- 
flted  all  parties,  including  the  d^endant; 
that  Krabbenboff,  ^lor  to  commenoemait  of 
this  action,  had  duly  assigned  to  plaintiff 
all  his  Interest  in  the  demand  sued  for.  Tbat 
defendant  had  a  right  to  withdraw  ftom  hia 
vmture  at  any  time^  thereby  releasing  blm- 
aelf  from  liability  for  subsequoit  expendi- 
tures; that  the  total  expenses  of  sivplles, 
assaying,  and  tbe  like  for  said  period  was 
1716.00.  and  the  total  amount  of  wagea  at 
$4  per  day  for  26S  daya  was  |1.0(^,  making 
a  total  ftf  $1,708.00,  from  which  should  be 
deducted  $330.16,  total  eost  of  board  for  men. 
leaving  V1,4S2.84,  of  vbixit  sum,  nndw  fore- 
going facts,  defendant  agreed  to  pay  one- 
sixth  or  f2^L81,  and  that  no  part  of  the  same 
baa  ever  been  paid. 

The  agreement  referred  to  In  finding 
1  altered  Into  by  the  defendant  was  oral, 
except  as  evidenced  in  document  referred  to 
In  finding  8,  and  no  writtoi  contract  w 


memorandnm  of  any  such  contract  was 

signed  by  defoidant*' 

SVndlngs  3,  4  and  6  set  out  in  full  the  aa- 
slgnment  to  defendant;  the  original  lease  to 
plaintiff,  and  the  lease  or  sntfiease  to  Krab- 
banhoff  referred  to  in  finding  1. 

"(4)  On  February  6^  1011.  defendant  do- 
llv^ed  to  ^alntlff  the  paper  r^rred  to  in 
finding  No.  8,  and  at  the  same  time  told 
plaintiff  that  he  did  not  care  to  have  any- 
thing to  do  with  the  proposition;  and  plains 
tiff  has  had  possession  of  the  said  papor 
ever  since.  At  that  time  all  the  work  men- 
tioned in  finding  Na  1  bad  beat  done  and 
all  the  exjfODMo  therein  moitloned  had  beat 
incurred." 

"(7)  Defoidant  has  never  bad  any  otba 
Intnest  In  said  lease  or  the  mining  ground 
mmtloned  ther^n,  except  aa  in  these  findings 
mentioned,  and  the  only  benefit  derived  from 
the  work  and  expense  mentioned  in  tiiese 
findings  by  him  is  by  virtue  of  whatevw  in- 
terest be  acquired  by  the  oral  agreraient 
mentioned  In  these  findings  and  the  paper 
set  out  in  finding  No.  8. 

"(8)  The  matter  of  defendant  having  a 
right  to  withdraw  from  the  agreement  at 
any  time  was  never  expressly  motioned  be- 
tweai  the  parties." 

Tbe  document  ref&red  to  In  finding  8  as 
an  assignment  to  defendant  was  In  the  form  ot 
a  lease  or  sublease,  dated  October  10,  1010, 
and  was  signed  by  ti»  plaintiff  and  d^vered 
to  tbe  defendant,  but  was  never  signed  by 
the  latter.  The  lease  of  the  Nevada  Silver 
Bow  (Mining  A  Milling  OomiAnr  to  the 
plaintiff,  Girton,  incorporated  in  finding  4, 
contained  a  provlalon  to  Uie  effect  that  when 
the  lessee  lAall  have  done  $700  wortli  of 
work  on  the  demised  proniaea  during  the 
year  101(^  suffldent  to  hold  the  tialraa  leased 
undw  the  provisions  ot  the  laws  of  the 
United  States  relative  to  the  performance 
of  w»mipl  work  on  mining  ^IsiwiSi  thm  the 
lease  was  to  be  extended  for  an  additional 
period  of  six  OHmths  or  until  May  IS,  1013. 
One  of  Uie  considerations  of  the  lease  was 
that  tbe  lessee  agreed:  "To  work  said  i«an- 
ises  and  to  woric  the  same  with  at  least 
thirty  shifts  ot  eight  hours  ea<^  during  eadi 
month  of  the  contlnnatltm  of  this  lease,** 
ete.  It  was  further  covenanted  in  the  lease 
that  '*upon  Uie  violation  by  said  lessee^  or 
any  pers<m  nndw  him,  of  any  covmant 
herein  contained,  the  term  of  thds  leaae 
shall,  at  the  option  of  tbe  lessor,  expire  and 
the  same  and  said  pronises  shall  become  for- 
feited to  said  lessor."  etc.  The  lease  further 
apedfied  that  It  was  **for  the  term  beginning 
on  the  IBth  day  of  November,  1910,  and  end- 
ing on  the  ISth  day  ot  Novanhw.  1012,  at 
noon,  unlesa  so(mer  forfeited  or  determined 
by  violation  of  any  covenant  Iiereln  ctm^ 
talned." 

P.  E.  Keeler,  ot  Tonopah.  for  appellant. 
Mcintosh  &  COok^  of  Tonopah,  tuc  reqmnd* 
ent. 
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NORCROSS,  J.  (after  Btatlnc  the  facts 
as  above).  Two  questLons  of  law  are  pr»- 
Beuted  upon  the  appeal  in  this  case.  It  Is 
the  contentiou  of  the  appellant  that  the  judg- 
ment Is  not  supported  by  the  findings  for  the 
following  reasons:  First,  that  the  contract 
was  void  under  the  statute  of  frauds,  it  be- 
ing an  oral  contract  which  by  its  terms  was 
not  to  be  performed  within  one  year;  sec- 
ond, it  was  an  oral  executory  contract  and 
there  was  no  part  performance  sufficient  to 
bind  the  defendant,  the  work  performed  by 
the  plalntlft  being  of  no  benefit  to  the  de- 
fendant 

[1]  The  work  for  which  the  defendant  was 
held  liable  for  a  one-third  part  appears  to 
have  been  done  In  pursuance  of  that  pro- 
vision of  the  original  lease  relative  to  the 
annual  work  for  the  year  1910  on  the  seven 
demised  claims.  This  work  was  optional 
under  the  provisions  of  the  lease,  and  to  be 
effective  had  to  be  begun  during  the  month 
of  December,  1910,  and  prosecuted  without 
Interruption  until  completed.  The  agreement 
to  do  this  work  may,  we  think,  be  regarded 
as  an  Independent  agreement  to  do  a  cer- 
tain character  of  work  which  was  contem- 
plated to  be  completed  within  a  year,  and 
as  to  such  agreement  the  statute  of  frauds 
would  not  apply. 

[2]  But,  If  we  consider  the  terms  of  the 
original  lease  as  controlling,  we  are  of  the 
opinion  ttiat  the  agreement  Is  not  void  un- 
der the  statute  of  frauds  as  an  oral  agree- 
ment by  Its  terms  not  to  be  performed  with- 
in a  year.  While  the  lease  by  its  terms,  if 
fully  compiled  with,  may  have  extended  for 
two  years  and  even  longer,  nevertheless  it 
could  have  been  terminated  by  act  of  the 
parties  within  a  year  according  to  its  spe- 
cific provlalons  and  without  violation  of  its 
terms. 

[t]  It  the  lessee  failed  to  perform  the 
requisite  amount  of  labor  mmthly,  the  lease 
could  be  terminated  by  the  lessor.  The  lease 
in  question  in  this  case  Is  a  common  form  of 
lease  of  undeveloped  lode  mining  property. 
The  lessor  seeks  to  have  his  property  de- 
veloped at  the  expoue  of  the  lessee,  while 
the  latter  assumes  the  burden  of  expense  of 
developii^  the  property  In  the  Irope  of  find- 
ing a  paying  mine.  As  long  as  the  lessee 
properly  performs  the  required  labor,  his 
lease  is  ncHifbrfdtable.  Should  be  fail  to 
perform  the  required  amount  of  work,  the 
lease  may  be  terminated  at  once  by  the  les- 
sor. If;  after  the  performance  of  a  certain 
amount  of  labor  upon  the  prc^ert^,  It  ap- 
pears that  further  expenditures  would  be 
useless,  without  liability  to  himself,  he  may, 
and  nsnally  does,  abandon  or  surrender  bis 
lease.  27  Oyc.  710.  Because  the  finding  of 
ore  to  piling  quantltiefl  Is  usually  proble- 
matical when  mining  leases  of  this  charac- 
are  entered  Into^  In  the  absence  of  pro- 
visions to  the  contrary  In  the  lease,  It  may 
be  considered  within  the  contemplation  of 


the  parties  that  a  showing  of  conditions  up- 
on the  leased  property  which  would  not  Jus- 
tify further  expenditure  upon  the  part  of 
the  lessee  will  warrant  the  latter  ip  with- 
drawing from  the  lease.  As  such  a  showing 
may  be  made  within  the  year,  the  court  be- 
low did  not  materially  err  In  finding  "that 
the  defendant  had  a  right  to  withdraw  from 
his  venture  at  any  time,"  even  though  such 
right  to  withdraw  from  the  agreement  "was 
never  expressly  mentioned  between  the  par- 
ties." 

[4]  It  cannot  be  said,  we  think,  that  the 
defendant  is  in  a  position  to  contend  that 
be  received  no  benefit  from  the  contract 
The  contract  was  for  the  development  of 
mining  property,  and  the  work  done  might 
have  disclosed  a  mine  of  great  value.  If  It 
did,  defendant  was  in  a  position  to  reap  a 
proportional  part  of  the  reward  of  such  dis- 
covery, and  it  Is  not  to  be  presumed  that 
any  one  in  such  position  would  then  decline 
to  claim  the  Interest  which  bis  contract  en- 
titled him  to.  The  right  which  one  has  to 
share  In  the  profits  of  a  rich  ore  body  If 
discovered  ought  to  be  deemed  to  be  a  ral- 
nable  consideration  and  benefit  In  mining 
contracts  of  this  character. 

[1]  Appellant  strenuously  contended  that 
he  never  entered  Into  the  contract  sued  upon. 
That  question  having  been  determined  by  the 
trial  court  on  conflicting  evidence.  Its  finding 
is  conclusive  on  this  court  The  court  did 
not  err  in  its  conclusloDa  of  law  based  on  Its 
findings  of  fact 

[t]  Even  if  it  could  be  said  that  the  con- 
tract sued  upon  was  within  the  statute  of 
frauds,  the  plaintiff,  as  contended  by  coun- 
sel for  respondent  was  entitled  to  recover 
on  a  quantum  memit  Lapham  r.  Osborne. 
20  Nev.  175,  18  Fac.  881;  20  Oyc.  289. 
Whether  recovery  In  this  case  could  have 
been  made  on  a  quantum  meruit  without  an 
amendment  of  the  pleadings  Is,  however,  a 
question  we  have  not  considered.  See  Bur- 
gess V.  Helm,  24  Nev.  242.  61  Paa  1020h 

Tba  Judgment  is  afflnned. 


STATB  ex  Tel.  SX3GERS.  State  Oontroller,  v. 
E68EIR  et  aL    (No.  2,048.) 
(Supreme  Court  of  Kevada.  Jan.  81, 1918.) 

1.  Statuiks  <|  122*)— Titlbs— SnsjEOt-MAT- 

TEB. 

St  1011,  c.  133,  entitled  "An  act  concern- 
ing public  schoola,"  eectioo  135  of  which  pro- 
vided  for  a  tax  for  the  support  of  public 
schools,  was  not  void  for  embracing  a  subject 
not  included  in  the  title,  contrary  to  Ck>nflt  art 
4,  S  17 ;  Rev.  Laws.  !  275. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig  S  175 ;  Dec.  Dig.  |  122.*] 

2.  Statdtes   (S   225*)  —  Construction  —  In 
Pabi  Maiibia. 

Statutes  which  relate  to  same  suUect- 
matter  are  In  pari  materia  and  should  be  con- 
strued togetber. 

(Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  li  302,  303 ;  Dec  Dig.  |  225.*] 
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3.  Statutkb  (i  160*)— Oomjor— Rbpkai.. 

If  two  statotes  are  itrecondUbly  conflict- 
ing, the  last  enacted  contnda. 

[Ed.  Note.— For  other  eaew,  lee  Statotes, 
Cent  Div  I  229  ;  Dec  Dig.  1 1B9.*] 

4.  ScHoou  AiVD  School  DtsTBXcro  <t  91*)— 
Taxation— Staiutes— Implied  Rkfbal, 

Act  March  18.  1911  (St  1911,  c  90)  f  1, 
ISev.  Laws,  S  3617,  ImposW  a  tax  of  6  cents 
on  the  $100  for  the  general  school  fund,  was 
Impliedlr  repealed  b;  Act  March  20.  1911  (St 
1911,  c  1S3)  §  135 ;  Rer.  Laws,  |  3374,  impos- 
inir  a  tax  of  10  cents  on  the  $100  for  school 
parooses;  the  statates  being  irreeonellablr  in 
ctmnlct 

[Ed.  Note. — ^FoT  other  cases,  see  Schoob  and 
Sdiool  Districts,  Cent  Dig;  f  210;  Dee.  Dig. 

5.  Taxation  (I  40*)— Unifobmitt. 

St  1911.  c.  133,  t  185,  Rev.  Laws,  {  8874, 
imposing  a  tax  on  all  taxable  proi>er^  in  the 
state  for  school  purposes,  and  requiring  the 
coanty  commissioners  to  add  snch  amount  to 
the  other  taxes,  could  take  effect  daring  the 
fiscal  year  1911  without  violating  the  constltn- 
tional  requirement  of  equality  and  nniformity, 
though  it  resulted  In  two  different  levies  during 
the  same  fiscal  year. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  81  68-89;  Dec.  Dig.  i  40.*] 

Proceedings  by  the  State  on  the  relation  of 
J.  Eggers,  as  State  Gontroller,  against  E.'  P. 
Esser  and  others,  as  connty  commUsloam  of 
the  county  of  Ormsby,  state  of  Neradaf  and 
aootber.   Writ  ordered  Issued. 

Clevcfland  H.  Baker  and  George  B.  That- 
cher, Atty.  Oen.,  and  B,  T.  Patrick,  D^^ 
Atty.  Gen.,  for  petitioner.  Oeoi^  Ij.  Sanford, 
Dlat  At^.,  €f  Caraon  City,  for  reqmndents. 


NOROROSS,  J.  This  is  an  original  pro- 
ceeding In  mandamus  to  require  respondents, 
commissionera,  at  the  time  of  the  making  at 
the  next  annual  tax  levy  for  said  county  of 
Ormsby,  to  levy  an  additional  tax,  sufficient 
to  raise  therefrom  the  sum  of  $547.54  due 
from  said  Ormsby  county  to  the  state  of 
Nevada,  and  that,  when  said  sum  has  been 
so  realized  from  such  levy,  that  respondent 
treasurer  be  commanded  to  pay  the  same 
over  to  petitioner  as  required  by  law.  The 
question  Involved  In  this  case  Is,  what  was 
the  legal  state  levy  of  taxes  for  state  general 
school  purposes  for  the  year  1911? 

An  act  entitled,  "An  act  to  fix  the  state 
tax  levy,  and  to  dlatiibnte  the  same  In  the 
proper  funds,"  which  became  a  law,  by  ap- 
proval of  the  Governor,  March  18,  1911, 
reads:  "Section  1.  For  the  fiscal  year  com- 
mencing January  first,  nineteen  hundred  and 
eleven,  and  annually  thereafter,  an  ad  valor- 
em tax  of  sixty  cents  on  each  one  hundred 
dollars  of  taxable  property  Is  hereby  levied 
and  directed  to  be  collected  for  state  pur- 
poses, upon  all  taxable  property  In  the  state, 
including  net  proceeds  of  mines  and  mining 
claims,  except  such  property  as  Is  by  law  ex- 
empted from  taxation :  General  fund,  thirty- 
nine  and  slx-tentbs  cents;  state  Interest  and 
sinking  fund,  three  cents ;  territorial  Interest 


fimd,  three  coits;  general  sdiool  ftmd,  six 
cents ;  contingent  oniwsKy  fund,  Ave  CMits ; 
contingent  university  fnnd,  1900,  Na  one, 
one-tenth  of  one  coit;  contingent  university 
fund,  1900,  No.  two,  three-tenths  of  one  cent ; 
state  prison  Interest  and  Binklng  foudl,  three 
cents."  Stata.  1911,  P.  106,  Bev.  Laws,  i 
8617. 

Section  180  of  an  act  entitled,  "An  act 
concerning  public  schools,  and  repealing  cer- 
tain acta  relating  thereto,"  whldi  became  a 
law,  by  the  ai^roval  of  the  Govwnor,  ManA 
20, 1911,  provides :  **8ea  135.  An  ad  valorem 
tax  of  ten  cents  on  the  hundred  dollars  of 
all  taxable  property  In  the  state  is  hereby 
levied  and  directed  to  be  collected  and  paid 
in  the  same  manner  as  other  state  taxes  are 
required  to  be  paid;  and  said  tax  shall  be 
known  as  the  state  school  tax,  and  the  board 
of  county  commissioners  of  the  several  coun- 
ties shall,  annually,  at  the  same  time  other 
state  taxes  are  levied,  add  this  to  the  other 
taxes  provided  by  law  to  be  levied  and  col- 
lected, and  it  shall  be  annually  collected  at 
the  same  time  and  In  the  same  manner  aa 
other  state  taxes  are  collected,  and  If,  from 
any  reason  whatever,  in  any  year  said  taxes 
are  not  levied  as  herein  required,  by  the 
board  of  county  commissioners,  the  county 
auditor  shall  enter  them  on  the  assessment 
roll,  as  required  by  law  for  other  taxes." 
Stats.  1911.  p.  220;  Rev.  Laws,  S  3374. 

Sectirais  134  to  152^6,  Inclusive,  of  the  act 
last  mwtloned  (Rev.  Laws,  H  S373-3392), 
constitute  (^aptw  10  of  the  act  ^titled 
"school  funds,"  and  deal  with  tlu  whole  sab- 
Ject  of  school  funds. 

Section  2  of  artide  9  of  the  state  Con- 
stitution,  dealing  with  the  subject  of  "finance 
and  state  debt,"  provides :  "Sec.  2.  The  Leg- 
islature Aall  inoTide  by  law,  for  an  annual 
tax  ■affidoit  to  defray  the  estimated  ex- 
pouea  of  the  state  for  eadh  fiscal  year ;  and 
whaiever  the  expenses  of  any  year  aball  ex- 
ceed tito  Income,  the  Legislature  dtall  pro- 
vide for  levying  a  tax  suffldeDt  with  otbw 
sources  of  income,  to  pay  the  d^dmcy,  as 
well  as  the  estimated  expoiaes  of  such  msa- 
Ing  year  or  two  years."    Bev.  Laws,  34A. 

Section  6  of  article  11  of  the  state  Con- 
stitution, dealing  with  the  subject  of  educa- 
tion, provides:  "Sec  &  The  L^slatnre 
shall  provide  a  special  tax,  whlt^  shall  not 
exceed  two  mills  on  the  dollar  of  all  taxable 
property  In  the  state,  In  addition  to  the  other 
means  provided  for  the  support  and  main- 
tenance of  said  university  and  common 
schools."   Rev.  Laws,  358. 

The  statement,  which  we  presume  is  cor- 
rect, is  made  In  the  opening  brief  of  counsel 
for  respondents,  that  for  the  fiscal  year  1911 
"the  counties  of  Churchill,  Douglas,  Elko, 
Eureka,  Humboldt,  Nye,  Storey,  Wasboe,  and 
Ormeby,  levied  and  collected  at  the  rate  of 
60  cents  on  the  $100 ;  the  state  superintend- 
of  schools  some  time  subsequently  called 
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attentl<ni  to  the  act  oonc^nlng  pnbUc  scbools, 
and  pairtlcnlarly  section  186  thereof,  and  the 
following  conntles  levied  the  rate  of  64  cents, 
thereby  Increasing  the  school  tax  to  10  centa: 
Clark,  Eemeralda,  Lander,  Lincoln,  Lyon, 
Mineral,  and  White  Pine  counties."  This  la 
a  test  suit  to  determine  the  liability  of  the 
flrst-named  counties  to  levy  and  collect  the 
four  cults  difTerence  in  the  sdiool  rate  made 
by  section  135  of  the  school  law,  supra. 

The  only  question  discussed  la  the  briefs, 
ts,  Did  section  135  of  the  8<Aool  law,  supra, 
make  a  valid  levy  for  general  school  purposes 
of  10  cents  on  the  $100  of  taxable  proper^ 
for  the  year  1911?  It  Is  the  contention 
of  counsel  for  respondents  that  it  did  not  for 
two  reasons:  First,  that  section  135  Is  un- 
constitutional and  void  because  relating  to  a 
subject  not  embraced  in  the  title  of  the  act 
of  which  it  la  a  part  (Const  art  4,  {  17; 
Hev.  Laws,  |  275) ;  second,  that  section  185 
is  prospective  In  efTect,  and  as  the  tax  rate 
for  the  year  bad  previously  been  determined 
and  fixed,  and  all  property  had  become  Im- 
pressed with  a  11^  therefor  as  provided  by 
law.  Its  provisions  are  in  abeyance^  so  far  as 
the  tax  rate  Is  concerned,  for  the  year  1911. 

[1]  The  contention  that  the  section  of  the 
school  act  In  question  Is  violative  of  the  C«i- 
stltntlon  la  dearly  without  merit  A  provi- 
sion for  a  tax  for  the  support  of  public 
schools  Is  certainly  germane  to  an  act  "con- 
cerning pnblic  schools."  Ex  parte  Ah  Pah, 
34  Nev.  — ,  119  Pac  770.  It  is  conceded 
that  the  6  cents  for  the  "general  school  fund" 
provided  for  in  the  act  to  fix  the  state  tax 
levy,  approved  March  18,  1911,  and  the  tax 
of  10  cents,  which  shall  be  known  as  the 
"state  school  tax,"  mentioned  in  section  185 
of  the  general  school  law,  approved  March 
20,  1911,  are  levies  for  one  and  the  same  pur- 
pose. 

[2]  In  so  far  as  the  two  sections  relate 
to  the  same  subject-matter,  they  are  In  pari 
materia  and  should  be  construed  together. 

[3]  In  so  far  as  there  Is  any  Irreconcilable 
conflict  between  the  two  sections,  the  section 
which  last  became  a  law  controls  the  provi* 
slons  of  the  earlier  enactment 

[4]  The  6  and  the  10  cent  provisions  of 
the  two  sections  being  in  conflict,  the  10-cent 
levy  for  school  purposes,  being  included  in 
the  law  last  to  take  effect,  supersedes  the 
levy  made  for  the  same  purpose  In  the  earlier 
tfiactment 

[S]  There  is  no  m^t,  we  think,  in  the 
contention  that,  because  secti<m  131^  supra, 
is  not  by  Its  terms  retrospective,  it  cannot 
be  deemed  to  take  effect  during  the  Bacal 
year  1911,  for  the  reason  that  there  would 
be  two  different  levies  in  force  during  dUfer- 
ent  portions  of  the  year,  In  violation  of  the 
constitutional  provision  requiring  equality 
and  uniformity  in  rates  of  assessment  and 
taxaUon.  Rev.  Laws,  352.  Then  Is  no  iwo- 


vislon  in  the  state  Constitution  fixing  a  maxi- 
mum levy  beyond  which  the  Legislature  may 
not  go,  as  In  the  case  of  statutory  provisions 
relating  the  levy  by  conn^  commissioners 
for  connty  purposes.  There  is  also  no  pro- 
vision to  the  effect  that,  after  the  I>^slatnre 
has  made  one  levy,  it  may  not  make  another 
levy  changing  the  rate  fixed  in  the  formnr 
levy.  Most,  If  not  all,  of  the  tax  levies  made 
by  the  Legislature  have  been  acts  which 
would  ai^ly  to  all  succeeding  years,  unless 
changed  by  subsequent  legislation.  When- 
ever a  change  was  made  In  the  rate,  as  has 
occnrred  frequently.  It  could  technically  be 
said  that  two  different  ^ate  rates  were  In 
force  during  different  portions  of  the  year. 
In  effect,  however,  this  is  not  the  case.  The 
only  difficulty  that  could  be  imagined  as  oc- 
curring by  reason  of  the  change  In  the  rate 
would  be  in  cases  where  the  assessor  had  col- 
lected taxes  upon  personal  property  before 
the  controllii^  state  rate  had  been  fixed  for 
the  year.  The  assessor  does  not  usually,  if 
ever,  collect  the  tax  on  personal  property 
when  the  owner  has  real  property  assessed 
to  him,  for  the  amount  of  the  tax  on  the  per- 
sonal property,  in  such  case.  Is  made  a  lien 
on  the  real  property,  and  the  tax  thereon  Is 
not  required  to  be  paid  prior  to  December 
following.  Rev.  Laws,  |  3619.  Of  the  tax 
collected  by  the  assessor  on  personal  property 
from  owners  not  having  real  estate,  but  a 
small  portion,  doubtless,  in  practice.  Is  collect- 
ed betwe^  the  date  of  the  county  levy  and 
the  1st  of  April.  But,  conceding  that  the 
assessor  may  collect  the  state  and  county  tax 
on  personal  property  prior  to  a  change  in  the 
state  rate,  such  property  la  not  immune  from 
the  collection  of  a  furthw  tax  in  case  the 
state  rate  is  subsequently  Increased.  It  la 
as  much  liable  for  the  additional  tax  as  any 
other  property  not  as  yet  assessed.  The  rule 
of  uniformity  in  rate  or  assessm^t  is  not  vio- 
lated by  the  subseqnmt  change  in  the  state 
rata 

We  are  of  the  opinion  that  Ormsby  county, 
and  all  other  counties  similarly  situated,  are 
liable  to  account  to  the  state  controller,  for 
taxes  for  the  year  1911,  on  a  basis  of  a  state 
rate  of  04  cents  upon  the  $100  of  taxable 
property,  as  contended  for  by  petitioner.  As 
the  L^islature  la  now  in  session,  it  can  pro- 
vide that  the  additional  tax  required  to  be 
paid  under  the  levy  of  1911  may  not  become 
unnecessarily  burdensome.  As  the  money 
collected  from  this  tax  must  be  paid  into  the 
gmeral  school  fund,  and  will  become  avail- 
able for  future  expenses,  that  fact  may  be 
taken  Into  conslderatliHi  In  fixing  the  levy 
for  the  present  fiscal  year. 

No  question  has  been  raised  as  to  the  pro- 
priety of  issuing  the  writ  In  the  event  peti- 
tioner's contention  as  to  the  law  relative  to 
tbe  tax  was  sustained,  and  it  is  therefore 
<»rdered  that  the  writ  issue  as  prayed  for. 


Digitized  by 


660 


128  PAOiriO 


BEPORTEB 


<Oola 


OBISWOLD  T.  GBISWOIJ>, 
(Court  of  Appeals  of  Colorado.  Jan.  18,  1018.) 

1.  Statutbs  (58  142,  161*)  — Repeal  — CoM- 
njonNo  Statutes  on  Same  Subject. 

A  itatate  eonfllctSng  with  the  proTlaloni 
of  an  earlier  atatale  on  tbe  same  subject  <qi>er- 
ates  as  an  amendment  to  or  r^eal  in  part  of 
tto  former  statute. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  H  210;  280-234;  Dtee.  Dif.  If  142, 

Id.*] 

2.  Statutes  (f  168*)— Refeai.  by  Ikpuoa- 

TION. 

Repeals  b7  Implication  are  not  favored. 
[Ed.  Note.— For  other  casee,  see  Statates, 
Cent.  Dig.  8  228;   Dec  Dig.  8  158.*] 

3.  Statutes  (8  184*)— Construction— Policy 
or  Law. 

Generally,  words  are  not  to  be  so  construed 
as  to  alter  tbe  previoaa  poller  of  the  law,  un- 
less no  sense  or  meaning  can  be  put  upon  them 
ccmsiateat  with  the  Intention  of  leaving  the 
existing  polifijr  intact 

[Ed.^  Note.— For  other  cases,  see  Statntes, 
Cent  big.  I  262;  Dec  Dig.  f  184*] 

4.  Statutes  ({  212*)— Oonbtbuotiow  —  Pbe- 

sumftions. 

After  a  statutory  policy  has  long  been  es- 
tablished and  Is  well-defined,  It  wi]I  not  be  pre- 
eumed  to  be  departed  from  or  abandoned. 

[Ed.  Note.— For  other  eases,  nee  Statutes, 
Cent  Dig.  8  2S0;  Dec  Dig.  8  212.*] 

0.  Statities  (8  289*>— OoitsTBuciioii  —  Stat- 

DTE  IN  DEBOOATIOH  OT  COMHON  LAW. 

Statutes  in  derogation  of  common  law  are 

to  be  strictly  construed. 

[Ed.  Note.— For  otber  cases,  see  Statutes, 
Cent.  Dig.  1^320:  Dec  Dig.  |  230;*  Common 
Law,  Cent  Dig.  1 12.] 

6.  Statutes  (88  191,  212*)— Statute  in  Qen- 
EBAL  Terms— Restsictive  Constbuotion. 

In  the  absence  of  clear  and  conclusiTe 
words,  a  court  will  not  presume  that  the  Legis- 
lature intended  to  violate  a  fundamental  princi- 

file  of  law  or  the  law  of  nations,  and  a  statute 
n  general  term&  bat  susceptible  of  a  reas<xiable 
aralicatlon,  will  be  restricted  to  a  sense  oon- 
ustwt  with  the  general  system  of  law. 

Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  289;  Dec.  Dig.  |8  1»1,  212.*] 

7.  Mareiaob  ^  8*>— What  Law  GtovEENS— 

Statutes. 

Under  Rev.  St  1908,  8  4165,  declaratory  of 
die  law  of  nations,  which  provides  that  all 
marrlafes  contracted  without  the  state  which 
shall  be  valid  where  contracted  shall  be  valid  la 
this  state,  the  marriage  In  New  Mexico  of  par- 
ties domiciled  in  this  state  who  complied  with 
the  statutoiy  requirements  there  is  valid  in  thi^ 
state,  althooi^  tn^  are  marriad  tliere  to  avoid 
a  prohiUtoiy  decree  !n  force  In  this  state. 

[Ed.  Note— For  other  cases,  see  Marriage, 
Cent  Dig.  8  8,  23;  Dec  XMgTl  8.*3 

a  DivoBCi  (8  158*)- Pbohibitioh  to  Habet 

— Effect  upon  Decree. 

Rev.  St.  1908,  8  2122,  whldi  provides  that, 
where  no  appesl  Is  taken  from  a  decree  of  di- 
vorce, the  court  may  within  one  year  set  It 
aside  and  reopen  the  case,  and  that  during  such 
period  neither  party  to  the  divorce  suit  shall 
remarry,  does  not  suspend  tiie  operati«i  <tf  the 
decree,  but  expressly  treats  the  manlage  as  dis- 
solved and  the  decree  abeolute. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  8  520;  Dec  Dig.  |  158.*I 


9.  Mabbiaob  (I  8*>— What  Law  Oovebns— 
Law— Extratbebitoeiality. 

Rev.  St  1908,  8  21^,  which  provides  that, 
where  no  appeal  or  writ  of  error  is  taken  from 
a  decree  granting  a  divorce,  the  court  within  a 
year  may  set  it  aside,  and  reopen  the  case,  and 
that  during  the  year  neither  party  shall  re- 
marry, does  not  repeal  section  4165,  declaratory 
of  tiie  Jus  gentium,  which  provides  that  mar- 
riage^ valid  whwe  contracted,  shall  be  valid 
in  this  state,  and  does  not  apply  to  or  affect 
marriage  contracted  In  another  state,  even  by 
domitnled  inhabitants  of  this  state  Intending  to 
violate  such  prohibitory  law. 

[Ed.  Note.— For  otber  cases,  see  Maniage, 
Cent  Dig.  88  8,  23;  Dec  Dig.  I  3.*] 

10.  DiTOBCB  Q  820*)— Vacation  or  Decree 
or  DivoBd  —  Vaudixt  or  Sxookd  Mab- 

bzaoe. 

Under  Rev.  St  1908,  8  2122,  which  pro- 
vides that  a  decree  granting  a  divorce  may  be 
opened  or  vacated  within  one  year,  and  which 
forbids  the  parties  to  remarry  within  that  time, 
the  vacation  of  such  decree  restoring  the  former 
married  status  makes  a  second  marriage  withllk 
that  time  ipso  facto  void  in  this  state. 

[EO.  Note.- For  other  coses,  see  Divorce 
Cent  Dig.  88  818,  819.  844;  Dec  Dig.  8  320*] 

Appeal  from  District  Court,  Prowers  Coun- 
ty; Henry  Hunter,  Judge. 

Action  by  Hatile  E.  Grlswold  against 
Adam  H.  Griswold  for  divorce  and  alimony. 
Judgment  for  plaintlfC,  and  defendant  ap- 
peals. Affirmed. 

J.  W.  Todd,  of  JefFersottf  N.  C:,  and  O.  G. 
Hess,  of  La  Junta,  for  appellant.  MeiiUl 
&  McCarty.  of  lamar,  and  A.  Watson  Mc- 
Heudrie,  of  Trinidad,  for  appellee. 

KING,  J.  At  all  times  hereinafter  men- 
tioned tbe  plaintiff  and  the  defendant  were 
reaidents  of  Prowers  county.  Colo.  On  the 
20th  of  August,  1908^  at  Raton.  N.  M.,  a 
contract  of  marriage  was  made  and  entered 
into  by  and  between  plaintiff  and  defend- 
ant^ and  duly  solemnized  by  a  civil  magis- 
trate of  that  territory.  Tliereafter  they 
lived  and  cohabited  together  as  busband 
and  wife  fbr  a  period  of  some  months,  until 
as  a  result  of  said  marriage  plaintiff  be* 
came  pregnant^  following  vbicb  the  defend- 
ant, after  a  brtef  period  of  cruel  beatment 
of  plaintiff,  pennanently  deserted  her.  She 
brought  this  suit  In  tbe  district  court  in  and 
for  said  Prowers  county  for  divorce  and  ali- 
mony, wbldi  on  November  24, 1909,  resulted 
In  a  rerulct  and  Judgment  In  her  favor.  For 
a  special  and  affirmative  defense,  defendant 
alleged  that  on  tbe  20tli  day  of  August. 
1908,  In  said  Prowers  county,  jtlalntlfl  here* 
in  was  granted  a  decree  of  divorce  by  tbe 
county  court  of  said  county  from  one  Wai- 
roi  W.  Young,  theretofore  her  lawful  hus- 
band, '  and  that  "the  said  plaintiff  and  the 
said  Warren  W,  Toung  were  ther^  freed 
and  absolutely  released  from  said  bonds  of 
matrimony  and  from  all  rights  and  claims 
accruing  to  either  of  said  parties  by  reason 
of  their  marriage  to  each  other" ;  that  sub- 
sequently and  on  the  same  day  plaintiff  and 
defoidant,  for  the  purpose  of  evading  the 
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proTtsknu  of  the  lam  of  Colorado  prolillflt- 
ing  the  marriage  of  a  party  to  a  dlTorce 
within  one  year  from  the  date  of  said  de- 
cree, went  to  the  town  of  Baton,  In  the  ter- 
ritory of  New  Mexico,  and  had  the  ceremony 
of  marriage  performed,  and  Immediately  re- 
turned to  said  Prowera  county,  where  they 
hare  since  resided.  These  allegations  were 
not  denied.  The  decree  offered  in  evldrace 
Is  absolate  In  form,  and  contains  no  prohibi- 
tion against  remarriage  of  the  parties  there- 
ta  It  does  not  appear  that  the  decree  was 
appealed  from,  or  in  any  manner  assailed. 

The  sole  question  presented,  and  neces- 
sary for  determination  on  this  ap[>eal.  Is  the 
validity  of  the  marriage  contract  entered 
into  in  New  Mexico  within  one  year  from 
the  date  of  the  decree  of  divorce  dissolving 
the  bonds  of  matrimony  tlkeretofore  existing 
between  plaintiff  and  hw  first  husband,  when 
sndi  marriage  contract  Is  called  In  ques- 
tion, in  the  courts  of  this  state,  by  a  party 
thereto.  Its  determination  depends  upon  the 
constmcdon  of  section  2122,  Revised  Stat- 
utes of  1908,  and  Its  effect  upon  marriages 
contracted  In  another  state,  when  considered 
In  connection  with  section  416S  of  said  stat- 
ute&  Section  4166  Is  a  part  of  a  chapter 
concerning  "marriages,"  and  Is  as  follows: 
"All  marriages  contracted  without  this  state, 
whldi  shall  be  valid  by  the  laws  of  the  conn- 
try  in  which  the  same  were  contracted,  shall 
be  valid  in  all  courts  within  this  state ;  Pro- 
'  vlded,  nothing  in  this  section  shall  be  con- 
strued so  as  to  allow  bigamy  or  polygamy 
In  this  state."  Section  2122  Is  a  part  of 
"an  act  to  provide  for  a  system  of  practice 
and  procedure  in  relation  to  divorce  and 
alimony,  and  to  repeal  certain  acts  in  con- 
flict therewith,"  ai^roved  April  3,  1^, 
(Laws  1898,  p.  240,  |  10),  and  is  as  follows: 
"In  case  no  appeal  or  writ  of  error  shall  be 
taken  from  a  decree  of  the  court  granting 
a  divorce^  the  court  shall  have  power  to  set 
aside  such  decree  and  reopen  sach  case  at 
any  time  within  one  year  from  the  date  of 
entering  such  decree,  upon  application  of 
the  defeated  party  under  oath  showing  good 
reason  thwefor;  but  If  no  wa<^  application 
be  made  within  sndi  time,  or  the  same  be 
denied,  then  such  decree  ^11  never  be  re- 
ODtneA  for  any  cause;  and  during  satd  pe- 
riod of  one  year  from  the  granting  of  a  de- 
cree of  divorce,  neither  fHirfy  thereto  ahall 
Ite  permitted  to  re-marry  to  any  other  per- 
son." In  Mock  V.  C3ianey,  86  Colo.  60,  87 
Pac.  688,  the  Supreme  Oourt,  speaking  by 
Mr.  Justice  Steele,  said  that:  "Very  many 
intrlcate  questions  of  law  and  public  policy 
are  Involved  in  a  consideration  of  the  ques- 
tion presented  concerning  the  validity  of  a 
marriage  in  New  Mexico  within  one  year 
from  the  granting  of  a  divorce  in  this  state." 
me  pnblic  policy  ot  the  stat^  as  to  the  mat- 
ter ondOT  cmidderatlon.  Is  declared  in  the 
two  secttons  of  the  statutes  hereinbefore 
auoted.   The  first  has  been  a  part  of  the 
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Statute  <m  that  snbject  since  territorial  days, 
and  declares  and  expressly  adopts  as  the 
law  and  public  policy  of  this  state  the  Jus 
gentium,  or  law  of  nations,  by  i^ch  the 
validity  of  the  marriage  contract  is  referred 
to  Qte  lex  lod  contractus,  and  which  is  made 
binding  by  the  common  consent  of  all  na- 
tions—the public  policy  of  the  dvlUzed 
world.  The  second,  so  ter  as  the  clause 
problUtlng  remarriage  of  iMarties  divorced  Is 
concerned,  was  not  in  the  statutes  prior  to 
1898. 

[1]  And  if  said  last-named  provision  Is  giv- 
en extraterritorial  effect,  or  Is  held  to  apply 
to  and  invalidate  or  affect  a  marriage  of  citi- 
zens of  this  state  contracted  In  another  state, 
it  Is  clearly  In  conflict  with  the  provisions  of 
said  section  4166,  as  well  as  with  the  jus 
gentium,  and,  being  the  later  declaratiott, 
would  operate  as  an  amendment  to,  or  re- 
peal in  part  of,  said  former  section  as  to 
marriages  made  within  one  year  from  the 
date  of  divorce.  Purmort  v.  Tucker  Lumber 
Co.,  2  Colo.  470;  Branagan  v.  Dulaney,  8 
Colo.  408,  412,  8  Pac.  669;  Calhoun  G.  M. 
Co.  V.  Ajax  O.  M.  Co.,  27  Colo.  1,  14,  69  Pac 
607,  60  L.  B.  A.  309,  83  Am.  St  Rep.  17. 

[2]  But  r^>eals  by  Implication  are  not  fa- 
vored. In  view  of  the  apparent  conflict.  It  is 
the  province  and  duty  of  the  court  to  ascer- 
tain whether  both  sections  of  the  statute 
may  not  be  so  construed  as  to  be  given  full 
force  and  effect  In  conformity  with  recogniz- 
ed and  approved  rules  of  statutory  construc- 
tion and  interpretation.  The  provision  of 
section  2122,  prohibiting  remarriage  within 
one  year,  is  general  in  Its  terms,  contains  no 
exceptions  as  to  the  place  where  such  con- 
tract may  be  entered  Into,  and  therefore 
prima  facie  applies  to  and  includes  sudi 
marriages  everywhere — out  of  this  state  as 
well  as  within  Its  borders.  But  this  section 
contains  no  words  expressly  making  it  ex- 
traterritorial In  effect,  or  declaring  such 
marriage  void,  or  which  evidence  an  Inten- 
tion to  repeal  section  4166  or  to  In  any  man- 
ner affect  it 

[1, 4]  The  following  rules  of  crostructlfni 
are  In  point :  "Generally  words  are  not  to 
be  so  construed  as  to  alter  the  previous  poli- 
cy of  the  law,  unless  no  sense  or  meaning  can 
be  put  upon  them  consistent  with  the  Intenp 
tion  of  preserving  the  existing  policy  un- 
touched." "After  a  statutory  policy  has  long 
been  established  and  Is  well  deflued,  it  will 
not  be  presumed  to  be  departed  from  or 
abandoned."  2  Lewis'  Sutherland  on  Statu- 
tory Construction  (2d  Ed.)  {  581. 

[6, 1]  Statutes  In  derogation  of  common 
law  are  to  be  strictly  construed.  "In  the  ab- 
sence of  words  express  and  conclusive,  ad- 
mitting of  no  other  interpretation,  a  court 
will  not  presume  that  the  Legislature  Intend- 
ed to  command  the  Judicial  tribunals  to  vio- 
late the  established  principles  of  law  and 
even  the  law  of  nations;  so  that  a  statute 
In  general  terms  yet  susceptible  of  a  reason* 
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able  appllcatloii  wttbont  being  eanled  wo 
for  will  be  restricted  by  constractlon  to  a 
narrower  sense  consiBtent  with  the  law  of 
nations."  1  Bishop  on  Marriage,  Divorce 
and  Separation,  {  835.  "Where  fondamental 
prindples  are  oTerthrown,  where  the  general 
system  of  laws  Is  departed  from,  the  legls- 
latiTe  Intention  must  be  expressed  with  Ir- 
resistible clearness  to  indnce  a  conrt  of  Jus- 
tice to  snppose  a  design  to  effect  snch  ob- 
jects." Chief  Justice  Marshall  in  U.  S.  v. 
risher,  2  Granch,  389,  2  L.  Ed.  304;  Van 
Voorhls  V.  Brlntnall,  88  N.  Y.  18,  37,  40  Am. 
Rep.  506. 

[7]  Upon  the  question  Involved  herein,  the 
authorities  are  not  entirely  harmonicas,  but 
In  the  construction  of  this  statute,  and  in  its 
application  to  the  facta  of  this  case  we  follow 
and  adopt  tbe  reasoning  of,  and  the  mles 
laid  down  by,  the  following  authorlttee,  text- 
writers,  and  conrt  decisions :  2  Kent's  Com- 
mentaries (14th  Ed.)  p.  'OS;  1  Bishop  on 
Marriage  and  Divorce,  {|  288,  286.  30Sa; 
State  V.  Shattuck,  69  Vt  40S,  88  Atl.  81,  40 
L.  B.  A.  426,  00  Am.  St  Bep.  936;  Conn  v. 
Conn,  2  Kan.  App.  419,  42  Pac.  1006;  Ma- 
son V.  Mason,  101  Ind.  25;  Park  v.  Barron, 
20  Ga.  702,  69  Am.  Dec.  641;  Medway  v. 
Needham,  16  Mass.  167.  8  Am.  Dec.  131; 
Commonwealth  v.  Lane,  113  Mass.  458,  18 
Am.  Bep.  S09;  Boss  v.  Ross,  120  Mass.  243, 
37  Am.  Bi^  821;  Van  Yoortils  t.  Brlntnall, 
snpra;  Stevenson  v.  Gray,  17  B.  Men.  (Ky.) 
193.  Kent,  In  his  Commentaries  (2  vol.  [14th 
Ed.]  pp.  *92,  *93),  says:  "As  the  law  of 
marriage  Is  a  part  of  the  Jus  gentium,  the 
general  role  imdonbtedly  is  that  a  marriage, 
valid  or  void  by  the  law  of  the  place  where 
It  la  celebrated,  la  valid  or  void  everywhere. 
An  «xcqptlon  to  Qils  rule  la  stated  by  Huber- 
OB,  who  maintains  that  If  two  pentma,  lo 
order  to  evade  fba  law  of  Holland,  which 
reanlrea  the  dmsent  of  the  guardian  or  cu- 
rator, should  go  to  Frtealand,  or  elsewhere, 
where  no  audi  consent  la  necessary,  and 
there  marry,  and  return  to  Holland,  the 
coorta  of  Holland  would  not  be  bound  by  the 
law  of  nationa  to  hold  the  marriage  valid, 
because  it  would  be  an  act  ad  everslonem 
Juris  nostri.  In  (^q?o8ltlon  to  this  oplnifm, 
we  have  tihe  dedrion  of  the  court  of  dele- 
gates In  England  In  1768,  in  Oompton  v. 
Bearcroft.  2  Hagg.  Cons.  443,  444,  where  the 
partiea,  being  Bn^sh  subjects,  and  one  of 
them  a  minor,  ran  away,  without  the  consent 
of  the  guardian,  to  avoid  ttie  English  law,  and 
married  in  Scotland.  In  a  suit  In  the  spirit- 
ual court  to  annul  the  marriage,  it  was  de- 
cided that  the  marriage  was  valid.  This  de- 
cision of  the  spiritual  court  has  been  since 
frequently  and  gravely  questioned.  Lord 
Mansfield,  a  few  years  before  that  decision 
of  the  delegates,  Intimated  pretty  strongly 
his  opinion  In  favor  of  the  doctrine  in  Huber- 
us,  though  be  admitted  the  case  remained 
andedded  In  England.  The  settled  law  Is 
now  understood  to  be  that  whldi  was  dedd- 


ed  in  the  Q>lrltaal  court  It  was  assumed 
and  declared  by  Sir  George  Hay  in  1776,  In 
Harford  v.  Morris,  2  Hagg.  Cons.  428-433, 
to  be  the  established  law.  This  principle  la 
that  in  respect  to  marriage  the  lex  lod  con- 
tractus prevails  over  the  lex  domicilii,  as 
being  the  safer  rule,  and  one  dictated  by 
Just  and  enlightened  vlewa  of  international 
Jurisprudence.  This  rule  waa  shown,  by  the 
foreign  authorities  referred  to  by  Sir  Ed- 
ward Simpson  in  17S2,  in  the  case  of  Bcrim- 
sfaire  V.  Scrimahlre,  2  Hagg.  Cons.  412-416, 
to  be  the  law  and  practice  In  all  civilized 
countries  by  common  consent  and  goieral 
adoption.  It  la  a  part  of  the  Jus  gentium  of 
Christian  Europe,  and  infinite  mlachief  and 
confusion  would  ensue  with  respect  to  legiti- 
macy, snccession,  and  other  rlghta,  If  the 
validly  of  the  marriage  contract  was  not  to 
be  tested  by  the  laws  of  the  country  where 
it  la  made.  This  doctrine  of  the  En^^lsh 
ecclesiastical  courts  was  recognized  by  the 
Supreme  Court  of  Massachnsetta  in  Medway 
V.  Needham  (16  Mass.  167.  8  Am.  Dec.  131; 
Putnam  v.  Putnam,  8  Pl<&  433),  and  though 
the  parties  in  that  case  left  the  state  on 
purpose  to  evade  its  statute  law,  and  to  mar- 
ry in  oi^osltlon  to  it,  and,  being  married, 
returned  a^ln.  it  was  held  that  the  mar- 
riage mnst  be  deemed  valid,  if  It  be  valid 
according  to  the  laws  of  the  place  where  it 
was  contracted,  notwithstanding  the  parties 
went  Into  the  other  state  with  an  intention 
to  evade  the  laws  of  their  own.  It  was  ad- 
mitted that  the  doctrine  was  repugnant  to 
the  goieral  principles  of  law  relating  to  oth< 
er  contracts ;  but  it  was  adopted  in  the  case 
of  marriage,  on  grounds  of  public  policy, 
with  a  view  to  pfefrant  ttu  public  mlscbief 
and  the  dlsaatrons  oonsequeneea  wMeb  wooUl 
result  from  holding  such  marriages  void.  It 
waa  hinted,  howevw,  ttiat  this  comity*  giv- 
ing effect  to  the  lex  lod,  mii^t  not  bo  ap- 
plied to  gross  esses,  soch  as  Incestnoas  mar^ 
riaffSB  whleb  wore  r«pngnant  to  the  morals 
and  policy  of  all  dvlliied  nations.  TMb 
coml^  has  beem  curied  so  for  as  to  admit 
Um  iQKitimaey  of  the  issne  of  a  peraon  who 
had  tem  divorced  a  vinculo  for  adultery, 
and  who  waa  dedared  incompetant  to  rmnar* 
ry,  and  ^o  had  gone  to  a  ndi^iboring  stete^ 
where  It  was  lawful  for  him  to  remarry,  and 
there  married."  BiBh<q>,  in  hla  waA  oa 
Marriage  and  Divorce,  lays  down  the  mie 
that  all  andk  marriages  are  valid  unless  tb» 
statute  contains  some  npress  words  <tf  nulli- 
ty. "Otmsequently,  the  doctrine  has  been 
established  that  a  marriage  good  at  fb»  com- 
mon law  is  good  notwithstanding  the  exSsb- 
ence  of  any  stetnto  on  the  subject,  wilen  the 
ttatuU  otmtaitu  ewpnu  worda  of  nmUttif, 
This  rule  applies  not  only  to  the  stetnte  as  a 
whole,  but  to  the  several  parte  of  It;  so  tSiat; 
If  It  declares  the  marriage  void  for  nommn- 
pUance  with  a  particular  provision.  It  is 
good  notwithstanding  a  failure  to  comi^ 
with  any  otho' provision.'*  Section  288:  And 
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distinguishing  tlu  marriage  contract  from ' 
other  coDtracts,  tb«  authiff  tayi :  "Hie  role 
«f  Interpretation  we  are  MHUlderlng  was  ad- 
mitted b7  Dr.  LoBblngton  not  to  be  in  ac- 
cordance with  the  conatmctiona  which  some 
other  acta,  rating  to  other  subjects,  have 
received ;  but  it  must  always  be  remember- 
ed,', he  said,  ^tbMt  marriage  is  essentially  dis- 
tinguishable from  era7  other  species  of  con- 
tract, whether  of  legislative  or  Judicial  de- 
termination; that  this  distinction  has  been 
universally  admitted;  that  not  only  is  all 
legal  presumption  In  ftvor  of  the  validity 
and  against  the  nullity  of  maniage,  but  it 
Is  so  on  this  principle,  that  a  legislative 
enactment  to  annnl  a  marriage  de  fkcto  Is  a 
penal  enactmuit,  not  only  penal  to  the  par- 
ties, but  blgU7  penal  to  Qw  Innoeent  off- 
apring,  and  t&erefbre  to  be  eonstmeO,  accord- 
ing to  the  acknovriedged  role,  most  strictly.* 
Thus,  as  already  mentkmed,  net^tlvo  and 
prohibitive  words  In  a  statute  are  often  held 
to  render  what  Is  done  under  them  void,  bat 
in  a  marriage  act  they  do  not  have  QUs  ef- 
fect**  Section  286. 

Upon  the  qnestion  of  a  prohibitory  stat- 
ute, such  as  ours,  and  Its  effect  upon  a  re- 
marriage in  the  state  as  wtil  as  ont  of  1^  It 
Is  said:  "If  we  are  to  look  at  this  question 
as  one  of  principle,  we  must  doubtless  be 
governed  In  some  measure  by  the  parttenlar 
language  of  the  statute.  We  have  alrMtdy 
seen  that  where  In  Bi^Eland,  fbo  divorce  act 
forbade  a  remarriage  nntll  ttie  period  tat  ap- 
peal had  elapsed,  a  remarriage  after  sentence 
pronounced,  and  before  the  expiration  of 
this  time,  was  held,  and  it  Is  believed  by  the 
author  properly  so,  to  be  void.  In  the  prin- 
cipal case  In  which  this  was  so  adjured  a 
doubt  was  expressed  whether,  In  the  absence 
of  any  statutory  provision  on  the  point,  a  di- 
vorce dissolving  a  valid  marriage  operates 
in  law  to  authorize  the  divorced  parties  to 
remarry.  Whatever  foundation,  or  whether 
any,  there  may  be  for  such  a  doubt  In  Eng- 
land, there  Is  none  In  this  country ;  for  with 
us  it  was  never  questioned  that,  in  the  ab- 
sence of  all  provision  on  the  point,  a  divorced 
Iterson,  whether  plaintiff  or  defendant  in  the 
divorce  suit,  is  entitled  to'  remarry  the  same 
as  though  the  first  marriage  had  never  ex- 
isted. Now  if,  after  a  system  of  divorce 
laws  has  been  established,  and  parties  have 
sought  and  obtained  divorces,  a  statute 
Blionld  be  passed  forbidding  any  divorced 
person  to  contract  a  new  marriage,  this  stat- 
ute would  subject  the  person  violating  it  to 
Indictment,  even  though  It  was  silent  as  to 
the  penalty.  Then,  after  the  statute  had 
thus  expended  Itself,  It  could  not  on  principle 
be  carried  further  and  render  the  marriage 
null,  unless  It  also  contained  an  express 
clause  of  nullity.  There  could  be  no  doubt 
about  this  proposition  as  applied  to  divorces 
which  had  already  occurred,  and  one  cannot 
see  why  it  .should  not  apply  equally  to  future 
divorcciL   On  the  other  hand*  it  the  same 


I  statnte  vbldi  authorised  the  divorce  express- 
ly provided  that  it  should  not  operate  to  au- 
thorise the  divorced  party  to  remarry,  the 
case  would  seem  pretty  plainly  to  fail  within 
a  principle  already  considered^  and  a  new 
marriage  contracted  in  the  same  state  would 
be  void,  although  it  would  be  good  if  con- 
tracted in  anothor  state  or  country.  It  can- 
not be  doubted  that  these  two  points,  stand- 
ing at  the  extremes,  are  correct  as  thus  stat- 
ed ;  but,  between  the^  points,  thwe  are  va- 
rious shades  and  kinds  of  statutoir  ^vl- 
sionSf  the  effect  at  which  may  be  more  or 
less  open  to  QUflStlon."  Sectlfm  806a. 

Directly  in  point  Is  the  case  of  State  t. 
Shattuck,  Mojm,  tn  which  the  Snprane  Court 
of  Vermont,  vpoa  a  statute  almUar  to  onrsj 
but  contaiidnc  a  danse  making  the  ranar- 
riage  a  felony,  and  applied  to  persons  who 
left  the  state  of  TeEmcm^  went  to  the  state 
of  New  Hampahlre,  and  thwe  bad  the  mar- 
riage pteformed,  for  the  sole  purpose  of  evad- 
ing the  laws  of  their  domicile^  said:  "It  is 
undoubtedly  true  tiiat  states  may  control 
this  matter  by  statute,  as  Massadiusetts 
does,  where  it  la  enacted  Oiat  when  pMwma 
rertdoit  In  (bat  state,  In  wdw  to  evade  Its 
marriage  laws,  and,  with  an  intention  of  re- 
taming  to  mslde  there^  go  Into  another  state, 
or  ooostry  and  are  miurled,  and  afterwards 
return  and  reside  In  Massachusetts,  the  mar- 
riage shall  be  deemed  void.  We  have  no 
audi  express  provision.  The  language  of  our 
statnte  is  genml,  and  It  Is  a  fundamental 
rule  that  no  statute,  whether  relating  to 
marriage  or  otherwise,  if  in  the  ordinary 
general  form  of  words,  will  be  given  effect 
outside  of  the  state  or  country  enacting  It 
To  bind  even  citizens  abroad,  it  must  Include 
them,  either  In  express  terms  or  by  neces- 
sary implication.  Hence,  If  a  statute,  silent 
as  to  marriages  atooad,  as  ours  is,  prohibits 
classes  of  persons  from  marrying  generally, 
or  from  Intermarrying,  or  declares  void  all 
marriages  not  celebrated  according  to  pre- 
scribed forms,  it  has  no  effect  upon  marriag- 
es, even  of  domiciled  Inhabitants,  entered  In- 
to out  of  the  state.  Those  marriages  are  to 
be  Judged  of  by  the  courts  of  such  state. 
Just  as  though  the  statute  did  not  exist  It 
they  are  valid  by  the  International  law  of 
marriage  and  the  local  law  of  the  idace 
where  celebrated,  they  are  valid  by  the  law 
of  such  state,  and  the  statute  has  nothing  to 
do  with  the  question  if  such  international 
law  Is  a  part  of  the  law  of  the  state  as  It  la 
here,  fbr  a  written  law  not  construed  to  be 
extraterritorial  does  not  change  the  unwrit- 
ten law  as  to  extraterritorial  marriages;  and 
therefore  parties  who  are  under  no  disability 
by  international  law  may  choose  their  place 
of  marriage,  and,  if  the  marriage  is  valid 
there,  it  will  be  valid  everywhere,  though 
they  were  purposely  away  from  home,  and 
the  same  transaction  in  the  state  of  their 
domicile  would  not  have  made  them  married, 
fliers  Is  therefore  no  fbundation  for  an  ar- 
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gnment  based  idmply  on  tbe  Idea  ot  an  era- 
skm  of  the  law  of  domlcUfL" 

Under  tbe  statotes  of  New  Mexico  (Corn- 
iced Laws  of  1897  and  amendments  thereto) 
marriage  Is  a  cirll  contract,  for  whicb  the 
consent  of  tbe  contracting  parties  capable  In 
law  of  contracting  Is  essential.  And,  before 
posons  can  be  lawfally  Joined  In  marriage. 
It  Is  made  the  duty  of  tbe  official  or  other 
panon  solemnizing  tbe  marriage  to  ascertain 
from  the  contracting  parties  that  they  are 
not  on  any  account  Inc^able  of  contracting 
marriage  Uiat  they  are  ftee  persons,  and 
particularly  that  they  are  not  in  any  way 
bonnd  by  marriage  contract  wltJi  any  other 
vermm;  In  other  words,  are  nnmarrled. 
Plaintiff  and  defendant  wece  tne  persons,  of 
fnD  age,  of  sound  mind,  nnder  no  restraint, 
consented  to  the  marriage  contract,  secured 
license  firom  an  ofllcial  authorised  to  Issue 
tbe  same,  caused  the  marriage  to  be  solem- 
nized by  a  person  duly  anthorlsed  and  Quall- 
fled,  and  In  every  otber  respect,  as  to  form 
and  substance,  complied  with  tbe  laws  of 
New  UexlcD,  80  that  the  said  marriage  was 
valid  and  of  full  force  and  binding  ^ect  In 
that  territory,  and  therefore  was  valid  la 
tbiB  state,  and  must  be  so  held  by  all  of  Its 
ooutts  nnder  the  express  provision  of  section 
416S  hwalnbefore  quoted,  unless,  by  reason 
of  the  provision  oC  section  2122  of  onr  stat- 
utes, the  plaintiff  herein  was  rendered  Inca- 
pable, in  law,  of  contracting  marriage  nnder 
the  laws  of  New  Mexico,  and  under  the  laws 
of  that  state  such  incapad^,  as  to  Uie  plain- 
tiff herein,  could  only  arise  from  the  fact 
that  the  decree  of  divorce  granted  to  her  in 
Colorado  did  not  dl^olve  the  bonds  of  mat- 
rimony between  ber  and  her  former  husband, 
bat  left  her  still  married,  and  this  condition, 
if  It  existed,  would,  of  coarse,  render  a  sec- 
ond marriage  In  any  state  Invalid. 

[I]  The  provision  of  our  statute  Invoked 
for  the  purpose  of  nullifying  the  New  Mexico 
marriage,  while  It  forbids  the  parties  to  a  di- 
vorce suit  to  remarry  any  other  person  with- 
in one  year,  does  not  in  terms  suspend  the 
operation  of  the  decree,  does  not  denounce  a 
remarriage  within  the  prohibited  time  as 
void,  or  a  nullity,  nor  make  such  act  crimi- 
nal, nor  attach  any  penalty  to  a  violation  of 
such  statute.  (In  this  respect  It  contrasts 
with,  and  may  be  tested  by,  section  4163  pro- 
hibiting certain  marriages  and  In  terms  de- 
claring them  absolutely  void.)  Nor  does  It 
in  terms  apply  to  such  marriage  elsewhere 
than  in  the  state  of  Colorado.  It  does  not 
purport  to  suspend  the  operation  of  the  de- 
cree. It  deals  with  divorced  persons.  It  ex- 
pressly treats  the  marriage  as  dissolved,  the 
decree  absolute,  final  and  conclusive,  to  the 
extokt  that  even  the  parties  thereto  must 
contract  a  new  marriage  as  between  them- 
selves if  tbey  wlsb  to  resume  their  marital  , 
relations.  The  statutory  inhibition  does  not 
affect  the  deoesu   In  ze  Wood's  Estate  187 


Cal.  129,  69  Pat  90a  This  Is  admitted  by 
defendant's  answer. 

[I]  An>lyiiig  the  roles  of  construction  her^ 
tofore  mraitioned  and  adopted,  we  are  con- 
strained  to  hold  that  tbe  prohlUtory  provi- 
sions of  the  statute  do  not  apply  to  nor  af- 
fect marriages  contracted  in  any  other  state 
or  conntry.    It  will  be  presumed  that  the 
lawmaking  body  In  enacting  that  provi^n 
knew]  the  law  as  decUred  by  tbe  courts  of 
the  several  states  with  substantial  uniform- 
ity for  more  than  a  c^tnry;  that,  In  the 
absence  of  extsess  terms  making  the  inhibi- 
tion apply  to  foreign  marriages,  the  effect 
thereof  Is  restricted  to  those  contracted  with- 
in the  state;  and  that  the  Legislature  so  in- 
tended, and  did  not  contemplate  a  lepwl  or 
modification  of  section  4165.   The  rule  es- 
tablished by  the  preponderance  of  authoil- 
tles,  and  we  think  the  better  rule,  and  there* 
fore  the  one  which  we  adopt,  Is  that  If  a 
ctotnte,  silent  as  to  marriages  abroad,  i«o- 
hibita  classes  of  persons  from  marrying  gen- 
erally, or  from  Intermarryliu^  It  has  no 
effect  upon  marriages,  even  of  domiciled  in- 
habitants, entered  into  out  of  the  state. 
Those  marriages  are  to  be  Judged  of  by  the 
courts  Just  as  though  the  statute  did.  not  ex- 
ist, and  this  would  be  true,  even  If  the  par^ 
ties  wait  into  another  state  with  the  inten- 
tion of  avoiding  the  laws  of  their  own.  This 
rule  is  held  to  be  the  law  by  the  authort- 
ties  hereinbefore  cited,  as  wrfl  as  the  follow- 
ing:  In  re  Wood's  Estate,  supra;  Dumares- 
ly  V.  Fishly,  8  A.  K.  Marsh.  (10  Ky.)  369; 
Clark  V.  Clark.  52  N.  J.  Eq.  6S0,  30  Ati.  81; 
Minor  V.  Jones.  2  Redt  Sur.  (N.  T.)  289; 
Phillips  V.  Gregg,  10  Watts  (Pa.)  158,  36  Am. 
Dec.  158;  Campbell  v.  Crampton  (a  O.)  2 
Fed.  417;  Pearson  v.  Pearson,  61  C^aL  120; 
Dannelli  v.  DanneUi's  Adm'r,  4  Bush.  (67  Ky.) 
51;  FornshlU  r.  Murray,  1  Bland  (Md.)  479^ 
18  Am.         344;  Hutcblna  v.  Klmmell,  81 
Mich.  126, 18  Am.  B^.  164;  Johnson  v.  John- 
son's Admr,  90  Mo.  72,  77  Am.  Dec  698; 
Frame  t.  Thormann,  102  Wis.  663,  79  N.  W. 
39;  Sx  parte  Ghace,  26  R.  I.  36L  68  AtL  978, 
69  L.  R.  A.  493,  S  Ann.  Cas.  1060;  Mason  v. 
Mason,  supra;  Hills  r.  Stat^  61  Neb.  589, 
85N.  W.  836,07I«.B.A.156.   In  Conn  V. 
Conn,  supra,  under  a  statute  pnriilblting  r»> 
marriage  within  six  months  after  the  decree, 
and  providing  'it  shall  be  nnlawfnl  for  either 
of  said  parties  to  marry,  and  any  person  so 
marrying  diall  be  denned  guU^  of  bigamy," 
it       hdd  that  such  inhibition  applied  only 
to  marriages  within  tbe  state,  and  did  not  de- 
clare an  Incapaci^  to  contract  marriage.  In 
that  case,  and  also  in  State  v.  Walker,  S6 
Kan.  297,  13  Pac.  279,  59  Am.  Rep.  556,  the 
distinction  vras  nuds  between  a  statutory 
prohibition  and  a  dedaratlon  of  Incapadty 
to  contract    The  Suprane  Court  of 
fomla  In  Re  Woods'  Sstate,  supra,  under  a 
statute  In  effect  the  same  as  ours,  forbidding 
marriage  within  one  year  after  divorce,  and 
providing  that  anch  remarriage  within  tha 
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time  nftmed  Bbonid  be  void,  held  that  such 
statnte  had  no  «ctraterrltoriaI  effect,  did 
not  apply  to  a  marriage  contract  entered  Into 
In  the  state  of  Xerada  in  eTaslon  of  that 
atatate,  and,  tarthra',  that  said  atatute  did 
not  ffltw  Into  and  becune  a  part  of  said  de- 
cree so  as  to  suspend  the  operation  of  the 
same  during  the  year,  but  was  a  prohibi- 
tion pare  and  simple  against  the  marriage 
of  either  party  within  one  year;  the  pen- 
alty for  violation  thereof  being  nulU^  of  the 
marriage. 

A  number  of  well-considered  cases  take,  or 
seem  to  take,  a  view  exactly  contrary  to 
some  of  the  decisions  hereinbefore  dted. 
The  principal  ones  are  Lanham  r.  lAnham, 
136  Wis.  360,  117  N.  W.  787,  17  L.  lU  A.  {N. 
S.)  804,  128  Am.  St  Rep.  1085;  Pennegar  v. 
State,  87  Tenn.  244,  10  S.  W.  309,  2  U  R.  A. 
703,  10  Am.  St  Rep.  648;  McLennan  T.  Mc- 
Lennan. 31  Or.  480,  BO  Pac.  802,  38  L.  R.  A. 
863,  65  Am.  St  Rep.  835;  In  re  Stall's  Estate, 
183  Pa.  625,  39  Atl.  16,  30  L.  R.  A.  642,  63 
Am.  St  R^  776.  But  an  examination  of 
these  anthorlties  will  generally  show  that 
they  were  based  upon  statutes  expressly  de- 
claring the  marriages  (1>  Told,  or  (2)  de(dar- 
ing  incapacity  to  contract,  or  (3)  which  by  er< 
press  terms  sospended  the  operation  of  decrees 
Df  divorce,  or  were  held  to  snspend  it  by  neo 
essary  implication,  or  (4)  such  statutes  were 
held  to  be  declarations  of  public  policy,  super- 
seding the  Jus  gentium  tbat  a  marriage  valid 
where  performed  Is  valid  everywhere.  For 
Instance,  in  Wisconsin  the  statute  provides: 
"^t  shall  not  be  lawfai  for  any  person  divorc- 
ed from  the  bonds  of  matrimony,  by  any 
court  of  this  state,  to  marry  again  within  one 
year  from  the  date  of  the  entry  of  such  Judg- 
ment or  decree,  and  the  marriage  of  any  per- 
.  aoa  solemnized  within  one  year  from  the  date 
ol  the  entry  of  any  such  Judgment  or  decree 
ef  divorce,  shall  be  null  and  void."  In  pass- 
ing upon  the  question,  Chief  Justice  Winslow 
clasalfled  the  excepttona  to  the  general  law 
that  a  marriage  valid  where  celebrated  Is 
valid  everywhere,  as  follows:  (1)  Marriages 
contrary  to  the  laws  of  nature  as  goierally 
recognized  by  Christian  civilized  atates;  (2) 
marriages  which  the  lawmaking  power  of  the 
forum  has  declared  shall  not  be  allowed  va- 
lidity. It  will  be  noticed  that  the  Wiscon- 
sin statute  contained  express  words  of  nul- 
Uty. 

In  McLennan  v.  MdCjennan,  su^a,  It  la 
lAiown  that  the  statute  of  Oragon  dedares 
that  "no  party  shall  be  capable  of  contracting 
marriage  with  a  third  person,  and  if  he  or 
she  does  so  contract,  shall  be  liable  therefor 
as  if  audi  decree  had  not  been  i^ven  until 
the  suit  has  beta  heard  and  determined  on 
appeal,"  under  whldi  the  court  held  tbat 
the  de^ratlon  of  incapacity  to  remarry 
within  a  fixed  time  suspended  the  operation 
of  the  decree  as  to  both  parties,  and  rendered 
fiuni  abmlntdy  powerless  to  make  a  valid 
contract  of  marriage,  and  declared  a  well- 
leooffDlted  distinction  between  statutes  which 


provide  an  incapacity  for  remarriage,  and 
those  whi(^  simply  prohibit  remarriage  At 
this  point,  however,  we  call  attention  to  the 
fact  that  capacity  to  marry  is  governed  by 
the  lex  lod  contractus,  except  general  Inca- 
pacity such  as  extreme  youth  or  mental  in- 
competency to  give  consent,  rect^cnlzed  every- 
where; and  tiiat  statutory  Incapacity  la  non- 
extraterritmdaL 

In  Pennegar  v.  State,  supra,  the  Statute 
Involved  was:  "When  llie  marriage  in  ab- 
solutely annulled,  the  parties  shall,  severally, 
be  at  liberty  to  marry  again;  but  a  defendant 
who  has  been  guilty  of  adultery,  shall  not 
marry  the.person  with  whom  the  crime  was 
committed,  during  the  life  of  the  former  hus- 
band or  wife"  After  stating  that  the  mar- 
riage, being  iffohiblted  by  statute,  vrould  be 
void  If  aolonnlaed  In  that  state,  the  court 
clasidfled  the  exceptions  in  suhstantially  the 
same  manner  as  stated  by  Oilef  Justice  Win- 
slow  in  McLennan  v.  McLennan,  snpra,  ex- 
cept that  the  second  was  stated  as  follows: 
"Marriages  which  the  local  lawmaking  power 
has  declared  shall  not  be  allowed  any  valid- 
ity, either  in  express  terms  or  tf  necessary 
ImpllcatluL**  And  after  recognizing  the  ex- 
treme  difficulty  of  solution  of  the  question^ 
and  the  conflicting  decisions  thereon,  finally 
concluded  that,  under  the  public  pt^lcy  of 
Tennessee,  the  statutory  Inhibition  was  in- 
tended to  be  Imperative,  and  sustained  the 
prohibitory  terms  as  against  the  Jus  gentium. 
It  may  be  noted  in  passing  that  in  no  one 
of  these  decisions  was  there  shown  to  exist 
a  statute  sudi  as  our  section  4165,  expressly 
declaring  the  Jus  gentium  to  be  the  public 
policy  of  the  stata 

In  the  Estate  of  Stall,  supra,  the  marriage 
was  with  a  former  paramour,  which  marriage 
was  speclaUy  juohlblted,  and  under  which 
letters  of  administration  were  asked.  The 
statute  involved  was  that  the  wife  or  hus- 
band "who  shall  have  been  guilty  of  the 
crime  of  adultery,  shall  not  marry  the  per- 
son with  whom  the  said  crime  was  com- 
mitted." In  that  case  It  was  flatly  held  that 
a  personal  Incapacity  was  imposed,  and  that 
the  necessary  meaning  of  the  language  of 
the  statute  was  that  the  parties  should  not 
marry  at  all,  under  any  drcumatances,  at 
any  Ume  or  place,  that  the  relation  itself  was 
absolutely  prohibited,  and  hence  within  the 
words  of  the  statute  without  reference  to 
the  place  where  marriage  occurs. 

But  as  we  have  said,  the  great  preponder- 
ance of  authority,  and  we  think  the  better 
reason,  favors  the  position  we  have  adopted. 
In  Oolorado  we  have  two  statutes  of  equal 
dignity,  tfocB,  and  effect ;  cme  dedarlng  that 
the  courts  shall  validity  to  marriages 
which  are  valid  in  other  states  where  made, 
and  the  other  prohibiting,  goierally,  mar- 
riage of  divorced  persons  for  a  specUed 
time.  Both  dedare  the  puUlc  policy  of  Uis 
state.  The  construction  which  we  make,  and 
wMdi  Is  clearly  authorlied  by  reasmi  and 
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authority,  gives  ^ect  to  both  statutes  and 
Invalidates  neither  In  whole  or  In  part.  It 
Is  urged  that  if  a  marriage  within  the  year 
Is  ni^eld,  and  thereafter  the  former  divorce 
should  be  vacated,  there  wonld  be  two  valid, 
marriages,  thus  permitting  bigamy  or  polyg- 
amy in  contravoitloD  of  law  and  the  excep- 
tions of  the  general  provisions  of  said  sec- 
tion 4165.   Snch  cannot  be  the  result 

[II]  If  the  decree  of  divorce  should  be 
racated  and  the  former  marriage  status  rein- 
stated, the  second  marriage  becomes  Ipso 
facto  void  In  this  state,  not  because  of  any- 
thing existing  In  the  statute  under  considera- 
tion, but  because  the  former  marriage  re- 
lation has  been  duly  declared  not  dissolved. 
The  same  condition  wonld  have  existed  be- 
fore the  statutory  provision  was  enacted,  and 
still  Is  possible  as  to  marriages  after  ex- 
^ration  of  the  prohlldted  time  In  case  of  a 
reversal  of  said  decree  npon  appeal  or  re- 
view. By  reason  of  the  statute,  and  the 
strong  pr^nderance  of  aatborlly  holding 
that  marriages  oontracted  ont^de  the  state 
are  valid  here,  many  such  contracts  have 
been  entered  Into  in  good  taltbt  not  for  the 
parpoae  of  violating  law,  bat  for  the  pnrpoae 
of  making  valid  marriages,  and  we  think 
mndi  greater  harm  is  likely  to  arise  by  de- 
clarlng  such  marriages  Invalid  than  1^  ad- 
hering to  the  conatroctlon  generally  given 
to  ndi  Btatntes.  As  waa  said  in  the  Bstate 
of  Wood,  aapra :  "An  opposite  oonelnirion  to 
that  dedared  by  tJie  coort  would  nullify  hun- 
dreds of  marriages*  place  the  stamp  of  iUegitl- 
macy  upon  scores  of  children,  and  diange  tbe 
source  ot  title  to  great  ^perty  Intoeets. 
Unless  the  law  plainly  points  to  that  end, 
m<3i  a  contSnalon  should  not  be  declared, 
and,  as  the  court  views  the  law.  It  Is  not 
idainly  to  that  end,  but  i^lnly  to  the  con- 
trary." If  the  law  as  herein  declared  need 
be  changed,  or  modified,  the  remedy  la  with 
the  L^slature.  As  was  said  by  the  Supreme 
Court  of  Massachusetts  in  1829,  in  Putnam 
V.  Putnam,  8  Pick.  (Mass.)  433,  speaking 
throng^  Parknr,  chief  Justice,  upon  a  sim- 
ilar declaratlcm  of  the  law:  "If  it  shall  be 
found  inconvenient,  or  repugnant  to  sound 
prlndi^e,  It  may  be  expected  that  the  I<eg- 
Islature  will  explicitly  enact  that  marriages 
contracted  within  another  state,  which  if 
entered  Into  here  would  be  void,  shall  have 
no  force  within  this  commonwealth.  But  It 
Is  a  subject  whldi,  whenever  taken  Into  con- 
sideration, will  be  found  to  require  the  ex- 
erdse  of  the  highest  wisdom."  And  it  is 
worthy  of  note  that  the  Legislatures  of  Mas- 
sachusetts, Kansas,  and  other  states  have 
provided  remedies  by  explicit  declarations  of 
nullity,  incapacity  to  contract,  or  suspending 
the  opwatlon  of  the  decree  for  the  prohibitive 
period,  and  making  the  prohibition  expressly 
apidlcaUe  to  contracts  of  marriage  without 
the  state  as  well  as  within. . 

To  summarlae:  <1)  The  marriage  contract 


in  Question  was  valid  under  the  laws  of  New 
Mexico,  and  therefore  Is  valid  In  tbls  state 
by  virtue  of  express  provision  contained  In 
section  4166  above  quoted.  (2)  The  provisions 
of  section  2122,  prohibiting  remarriage  with- 
in one  year  from  date  of  divorce,  have  no 
extraterritorial  effect,  do  not  su8[>end  the 
operation  of  the  decree  dissolving  the  bonds 
of  matrimony,  and  do  not  affect  the  mar- 
riage contracted  In  New  Mexico,  nor  in  any 
manner  repeal  or  amend  said  section  4165. 

For  the  reasons  given,  the  judgment  la 
afflrmed. 


MISSOURI  PAa  BY.  CXX  ATiONSON. 
(Court  of  Appeals  of  Colorado.  Jan.  IS,  1913.) 

1.  PzUDina  (S  248*)  —  AUENDHSHT  —  N>w 

Oausz  or  AoixoH. 

Under  Mills'  Ann.  Oode,  t  75  (Code  Olv. 
Proc.  S  81),  aathoiizliig  amendments,  it  was 
permissible,  in  an  action  for  Injuries  from  an 
automobile  accident  due  to  an  obstruction  of  a 
puUie  hlriiway,  to  permit  a  portion  ot  tbe  com- 
plaint, after  muBdent  notice  and  cause  shown, 
to  be  amended  to  read  that  the  defendant 
n-nrngfully,  "wantonly,  wlUfnlly,  reckleasly,  in- 
tentionally" and  negligently  obstructed  tbe  high- 
way, by  insertiog  the  quoted  words;  such 
amendment  not  neceasorilj  stating  on  entirely 
different  and  new  cause  <«  action. 

[EM.  Note.— For  other  cases,  see  Plaadtaig, 
Cent  Dig.  ii  686^  68T,  689-706^  709;  Dec. 
Dig.  I  2S.»J 

2.  Tbtat.  (I  261*)— Imrauonom— OoinoBii- 

ITT  TO  OASB. 

It  was  reversIMe  error  for  the  court  to  try 
snch  case  upon  tbe  theory  that  the  amended 
complaint  stated  a  cause  of  action  to  which  con- 
tributory nei^igence  would  be  a  defense,  and 
also  stated  a  cause  based  entirely  upon  wUlfol 
and  intentional  aete  to  whidi  sndi  defense 
would  not  lie,  and  then  take  from  tbe  jury,  or 
to  fail  to  properly  submit  to  ttem,  the  question 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  687-696;  Dte.  Dig.  |  2Bt.*] 

3.  HioHWATs  (I  68*)— Onswucnoir— Actios 

FOB  INJUBIES  —  ESTABLiammfT  OF  HXOH- 
WATS— PMBDMPTION. 

Where,  in  an  action  for  injuries  from  the 
obstruction  of  a  public  highway,  the  validity  of 
the  proceedings  estaUiabing  the  highway  are  In- 
volved only  incidentally,  every  reasonable  pre- 
■omptioa  ahonld  be  indulged  in  favor  of  audi 
validity. 

[Dd.  Note.— Fbr  other  cases,  see  Highways, 
Cent  Dig.  H  226-233;  Dec  Dig.  «  6&*] 

4.  Highways  (|  68*)— Obsibuctxon— Action 
roB  Ihjuubs  —  EsTABLismiEirT  or  Hioh< 

WAT— PUtADIira    AND  PBOOF— GOLLAmOL 

Attack. 

Where  the  answer.  In  an  action  for  dam- 
ages from  the  obstruction  of  a  public  highway 
alleged  to  be  dnly  establialied,  is  a  general  de- 
nial, tbe  plaintiff  need  prove  only  such  (acts  as 
show  the  commissionerB  had  jurisdiction  of  the 
Bubject-mattw  and  of  the  parties ;  but  when  he 
introduces  the  entire  reoord  in  proof  of  the  es- 
tablishment ot  the  highway  as  basis  of  recoven 
the  d^endont  may  oollatmlly  attack  ancfa 
proof. 

VBH.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  226-233 ;  Dec.  Dig.  i  6&*] 
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&  HxoHvAtft  (I  eS'H-OBsnuonoH— Pboov 

or  ElBTABLieHUEIfT  OV  HIGHWAY. 

Where  the  jurisdiction  of  the  commlsBion- 
en  to  establish  a  public  highwaj  Is  once  estab- 
lished, the  farther  proceedings  will  be  construed 
liberally  on  collateral  attach ;  and  a  substantial 
compliance  with  the  statute  will  be  suffident 

[Sd.  Note,— For  other  caaes,  see  Highways, 
Cent.  JXg.  I  168;  Dec  I>Ig.  |  68.*] 

6.  EClQHWATS  (J  68*)— OBSTBUonon— A<moH 
FOB  iHjtmxs— Etidbnck. 

Where  the  complaint  states  a  caose  of  ac- 
tion for  injuries  from  the  wrongful  obstruction 
of  a  "public  highway,"  and  the  instructions 
follow  this  theory,  evidence  tending  to  prove 
IiHig  user  of  die  road  by  th^  pnbUc,  as  Uaensees, 
should  be  excluded,  unless  the  eonutoiat  b« 
amended  In  accordance  with  such  erioence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {|  226-233 ;  Dec.  Dig.  |  68.*] 

7.  HlOHWATB   (J   213*)  — OBBTBUOnOH  — AO- 
nOH  VOB  INJUBIBS— QDunON  VOB  JUBT. 

In  an  action  for  Injuries  from  the  <^tTao- 
tion  of  a  public  highway,  a  questiw  in  issue, 
whether  draeudaut's  acts  amounted  to  a  wanton, 
willful,  or  reckless  disregard  of  the  rights  of 
others,  waa  for  the  juiy;  and  failure  to  defi- 
nitely and  specifically  submit  such  gneatl<m  was 
error. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  636:  De&  DiirC  218.*]^ 

Appeal  from  Dirtrlct  Ooort,  Otero  Oooiity; 
a  8.  Essex.  jDdgeu 

AcUoD  James  U  Atkinson  against  the 
Missouri  Pacific  Railway  Company.  From,  a 
judgment  for  plaintiff,  d^endant  appeals. 
Reversed  and  rananded. 

T.  H.  Devlne,  of  Pneblo,  Henry  A.  Dobbs, 
of  D«iver,  and  3.  W.  Preston  and  Henry  Gl 
Vidal,  both  of  Pneblo,  for  appellant.  Fz>ed 
A.  8a bin,  of  La  Junta,  tor  appellee. 

HOBGAN,  J.  AiQDdlee  recovered  a  Jndg^ 
ment  for  93.00(K  cm  tbe  verdict  of  a  Jnry* 
against  the  appelant  in  the  district  ootirt  of 
Otero  oonntgr  for  Injuries  sustained  on  ac- 

'  coimt  of  driving  his  antcmuibUe  into  a  barbed 
wire  fence  that  was  built  by  the  i^p^lant 
across  what  the  aro^lee  sti^  In  his  com- 
plaint to  be  a  public  highway. 

Fifty-six  asslgnmeats  of  ernor  are  dis- 
cussed by  the  appellant  under  four  seneral 
dl,Tl8lQns,  which  will  be  considered  In  the 

'ordor  inesented. 

[1,1]  1.  Ajnteltee  was  permitted  to  amend 
his  c(Hiv>laint  by  inserting  Uie  words  "wanton- 
ly, willfully,  recklessly,  and  IntentknaUr." 

'thus  making  that  part  of  it,  when  so  amended, 
nad  as  follows:  "The  defendant,  through 
Its  agents,  serrants  and  en]i>l<ar6t»  wrong- 
fidly.  wantonly.  wlUfnlly,  recklessly,  intoi- 
tlonally;  and  ne^gently  built,  and  caused 
to  be  bull^  an  obstracUon  across  and  upon 
a  certain  public  highway."  fHila  amendment 
was  permissible  under  section  IS,  UilW  Ann. 
Oode  (Oode^  |  81,  Ber.  SHaL  1908).  as  it  ap- 

-  pears  from  the  record  that  notice  was  given 
and  a  soffident  cause  shown  to  satls^  the 
discretion  of  the  trial  court;  and  su^ 
amendment  did  not  necessarily  state  an  en- 
tirely dlfterent  and  .new  cause  of  action. 
However,  If  sndi  amendment  be  construed, 


as  the  lowor  court  seems  to  have  oonatrued 
It,  to  <diange  the  cause  ot  actlim  so  as  to 
jfiSike  it  one  for  intentional  injury  such  as 
would  prevent  any  defense  on  the  ground  of 
contributory  negligence,  and  thus  make  tba 
cause  of  action  tme  based  entlr^  upon  the 
willful  and  Intentional  acts  of  defradant, 
without  refoenoe  to  acts  of  pure  negligence^ 
then  such  amendment  slwuld  be  made  as  an 
additional  cause  of  action.  In  order  that  the 
defendant  mi^t  not  be  derived  of  Its  rls^t 
to  lOead  eontrUnitoiy  n^Ugoice  as  a  de- 
fense to  the  complaint  as  It  stood  before 
the  amendment  was  made  If  the  plaintiff 
wished  to  stand  upon  his  complaint  as  amraid- 
ed,  then  a  defense  of  contributory  negligence 
would  be  obnoxious  on  demurrer  to  1^  but 
the  plaintiff  would  then  be  required  to  make 
out  his  case  tqr  proof  ot  wlUfuI  and  inten- 
tional acts  alone,  aside  from  negUgenoe  pure 
and  simpia  If  two  sqnrate  statements  were 
made,  thai  the  detoidant  could  plead  con- 
tributory netfUgBuoB  to  t^  one  r^lng  on 
simple  negligence,  and  a  general  denial  to 
the  one  based  upon  wOlfnl  and  Intoittonal 
acta.  There  may  be  some  cases,  and  a  case 
may  arise  whwa  a  recovery  has  been  or 
may  be  allowed  for  a  willful  and  negligent 
act,  whwein  the  rule  of  the  "last  clear 
Chanel'  is  not  involved,  as  intimated  in  2 
Ooolegr  on  Twts,  pi  1442;  and  in  HU;bland 
Av&  &  Belt  B.  B.  Ok  V.  Bobbins,  124  Ala. 
lis.  ST  South.  422,  82  Am.  St.  Bep^  168;  but 
this  brtdga  may  be  In  a  b^t»  condition  for 
passage  when  it  becomes  necessary  to  cross 
it  It  is  suffldoit  to  say  that  it  was  ifr- 
vaattde  erxw  tot  the  hnrar  court  to  try 
the  case  upon  both  theories  ot  the  ocHnvlaint, 
and  th^  to  take  the  question  of  contribu- 
tory negUgeooe,  by  Its  instmctlona,  from  the 
consldwatlon  ct  the  jury,  or  fall  to  instruct 
them  that  contributory  negligence  would  be 
a  defense  If  they  should  find  that  the  acts 
of  the  defendant  were  not  wanton,  willful, 
red^less,  and  intoitUmal. 

CI]  2.  The  next  contention  is  that  as  Que 
Idataitur  allied  in  his  complaint  "that  said 
highway  •  •  •  haa  for  many  years,  been 
a  duly  laid  out  and  open  pid>lic  highway 
dedicated  to  and  used,  by  the  publlp  as  such 
fOT  the  puiipoBes  of  travel ;  that  said  obstruc* 
tint  consisted  of  a  fmoe  buUt  of  four  barbed 
wires  nailed  to  posts  securely  set  in  the 
ground  directly  and  transversely  across  saU 
highway  from  side  to  eddtf '—he  should  prove 
such  fact  as  alleged,  and  that  he  failed  to 
do  so,  and  therefore  the  case  should  be  re- 
versed. He  introduced  all  the  proceedings 
irf  the  board  of .  county ,  cemmtesloner^  and 
some  other  evidence  in  order  to  ptoya  this 
&Ct.  and  cwtends  that  sndi  proof  riiows 
^t  the  statute  toi- substantially  OHnplled 
with  by  the  board  of  county  commissioners 
in  establishing  the  same.  In  a  case  <ot  t^*» 
character,  vhen  the  validity  of  the  iwoceed* 
Inga  to  estabUsh  a  public  highway  is  an 
inctdent  of  prpof^  rather  than  the  cause  of 


— "   '  ■  t  1"  1   — '  ■ — '  
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actlim  InvolTed,  every  reasonable  presumi^ 
tion  shcmld  be  Indulged  In  favor  of  such 
TAlldlty.  Chicago  &  Atl.  Ry.  Co.  t.  Sutt<m, 
180  Ind.  40S,  30  N.  EL  291 ;  Boulder  Oo.  T. 
Brierly,  89  Oolo.  99,  88  Pac.  859. 

[4, 1]  Furtbermore,  where  an  actloii  la  for 
damages  resulting  from  an  obstruction  of  a 
public  highway  alleged  to  be  duly  laid  out 
and  used  as  such,  and  the  answer  Is  a  gener- 
al denial  only,  the  plalotifr  Is  required  to 
naove  only  such  facts  as  show  that  the  com- 
missioners had  Jurisdiction  of  the  subject- 
matter  and  of  the  parties  to  the  proceeding ; 
but  whm  he  Introdooea  the  entire  record  in 
proof  of  such  auction  In  his  onnplalnt  as 
an  Instrument  of  evidence  and  as  a  basis  of 
recovery,  the  defendant  may  attach  such 
proof  as  being  insufficient  In  the  premises, 
althon^  such  attack  be  coUatraraL  Thatcher 
V.  Orlsman,  6  dAo.  App.  4S,  54,  39  Pac.  887; 
Van  Fleet  on  Collateral  Attack,  c.  1,  |  12  et 
seq.  Nevotheless,  whm  Jurisdiction  Is  once 
shown,  the  courts  will  construe  further  pro- 
ceediDgs  with  liberality;  and  a  substantial 
cwnpliance  with  the  statute  in  such  cases 
will  be  held  sufficient.  Howard  v.  Dakota 
QnmtT.  25  N^.  229.  41  N.  W.  185;  State  v. 
Smith,  100  N.  a  S50,  6  S.  E.  2S1;  lliatcher 

CMsman,  supra.  Howevw,  an  inq)ectlon 
of  the  evldoice  tntroduced  by  the  plalntUf 
makea  it  very  doubtful  that  there  was  a  sub- 
stantial compliance  with  the  statute,  suf- 
ficient to  give  tbe  board  of  coun^  commls- 
■ioners  In  this  Instance  Jurlsdlctipn,  and  con- 
struing the  further  proceedings  with  the 
■utmost  liberality  the  same  doubt  exists. 
Und«  the  auUiorities  Oie  evidence  was  In- 
sufficient, eq)ecially  concerning  residoice  of 
ten  freeholders  within  two  miles  of  the  pro- 
posed road,  the  notice  given  by  the  viewecs, 
the  change  from  the  route  as  described  in  the 
petitlfH),  and  tlie  absence  of  anything  In  the 
proceedings  concerning  the  laying  out  of 
the  road  over  the  land  owned  by  or  h^d  far 
the  defradant,  where  the  accidoit  occurred. 
Anothtf  trial  may  dev^op  further  evidence 
or  additional  grounds  of  recovery. 

[I]  The  complaint  states  a  cause  of  action 
against  the  wrongful  obstruction  of  a  public 
hlgbmy,  and  the  court  in  its  instructions 
fidlowed  this  ttieory  of  the  complaint  And 
wblle'  the  court,  Its  remarks  at  the  trial. 
Indicated  that  It  made  so  difference  whethw 
it  was  a  public  highway  or  no^  as  the  plain- 
tiff could  recover  as  a  licensee,  such  remarks 
were  not  mrranted  by  the  auctions  of  the 
complaint  nor  remembered  In  the  Instruc- 
ttons,  and  no  amendment  of  the  complaint 
was  requested  or  made  In  compliance  with 
such  theory.  All  evidence  admitted  tending 
to  prove  long  user  of  the  road  by  the  public, 
as  licensees,  should  have  been  exclnded,  un- 
less the  complaint  had  been  amended  in  ac> 
cordance  with  such  testimony.  If  the  action 
bad  been  tried  on  this  theory  by  counsel  on 
both  Bides,  and  the  court  had  so  Instructed 
the  Jury,  It  could  be  held  that  no  amendment 
WAS  requiredi 


[7]  8.  It  is  extremely  doubtful  if  the  facts 
of  this  case  could  ever  be  brought  within  the 
rule  tliat  excludes  the  defense  of  contribu- 
tory negligence  of  the  party  injured,  In 
causes  based  upon  the  willful  and  intention- 
al acts  of  the  Injuring  party;  however,  the 
Jury  should  have  been  Instructed  in  plain 
and  specific  terms  that  they  should  consider 
the  defense  of  contributory  negligence,  in  case 
they  should  find  that  the  acts  of  the  defend- 
ant were  not  willful  and  Intentional,  or  in 
reckless  disregard  of  the  rights  of  others. 
It  was  not  wholly  for  the  court  to  say  that 
the  defendant's  acts  were  not  such  as  to 
amount  to  wantonness,  willfulness,  or  a  reck- 
less disregard  of  the  rlgbts  of  others,  but 
an  issue  of  fact  to  be  settled  by  the  Jury,  as 
well  as  the  issues  of  negligence  and  contribu- 
tory negligence. 

It  was  not  prejudicial  error  to  try  the  case 
with  both  simple  and  willful  negligence  re- 
lied upon  as  stated  in  the  complaint,  if  the 
court  had  not  practically  takai  from  the  Jury 
all  consideration  of  the  Issue  of  contributory 
negligence;  and.  while  all  the  members  of 
this  court  are  not  In  entire  accord  as  to 
whether  such  consideration  was  wholly  with- 
drawn from  the  Jury,  all  concur  in  the  cod-' 
elusion  that  the  defendant  was  entitled  to  a 
more  definite  and  specific  submission  thereof. 

It  must  be  true,  as  discussed  in  the  first 
paragraph  of  this  opinion,  that  if  the  Issue 
of  contributory  negligence  be  wholly  with- 
drawn from  the  Jury,  then  the  idalntlff  must 
recover  wholly  upon  the  Issue  of  willfulness 
or  wantonness,  or  acts  showing  a  tedcleas 
disregard  of  the  rights  of  others;  and  mider 
such  issue  the  questimi  of  simple  negUgence 
of  defendant,  as  an  issue,  should  be  eliminat* 
ed,  except  as  It  may  be  used  in  tiie  instmC' 
tlona  given  to  better  understand  than.  But 
If  boUi  issues  be  submitted,  then  ah  instmo- 
tlon  must  be  given  clearly  submitting  and 
defining  contributory  negligence,  U>  meet  the 
contlngraicy,  if  the  Jury  should  find  no  trOl- 
fulness,  wantonness,  or  reckless  disregard  of 
the  rights  of  o^ra, 

4.  Upon  another  trial  the  testimony  of  the 
.  witnesses  as  to  how  long  the  road  had  been 
traveled,  and  whether  it  was  a  regular  pub- 
lic thoroughfare,  and  as  to  the  taking  down 
and  reconstruction  of  the  fence,  if  offered* 
may  be  confined  within  the  issues  as  th^ 
may  be  Joined,  and  admitted  or  excluded  un- 
der ivoper  instructions  to  the  Jury;  and  it 
will  not  be  necessary  to  indicate  in  this  opin- 
ion the  way  In  whidk  this  may  be  don&  For 
the  reasons  that  the  proof  of  the  public  high- 
way was  not  entirely  satisfactory  to  the  view 
of  some  of  my  Associates,  and  because  of 
the  failure  to  exclude  the  evidence  of  put>- 
11c  user,  some  of  which  was  even  hearsay  in 
character,  and  because  some  of  the  instruo- 
tions  were  faulty,  as  hereinbefore  indicated, 
it  becomes  necessary,  under  the  law,  that 
the  Judgment  be  reversed  and  the  cause  re* 
manded,  with  the  direction  that  the  plead- 
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ings  may  be  amotded  and  tbelanua  made  op 
as  ttie  porUee  may  be  advlaed. 
Bevened  and  remanded. 


AnssouRi  PAa  bx.  go.  t.  lbib. 

(Court  of  AppMlt  of  Colorado.  Jul  18,  191S.) 

iRFAWTs  (I  88*)  —  Action  —  Pasties  —  Sub- 
stitution. 

Where  the  conqtlaint,  in  an  acdtm  the 
&tber  of  a  girl  injured  In  an  antomoUle  acci- 
dent due  to  an  obstruction  of  the  pnUic  high- 
way, claimed  only  such  damages  as  could  be 
reoovered  by  the  daughter,  the  vourt,  upon  the 
danffhter'a  becmuing  of  ace  pending  the  actloi^ 
property  permitted  her  name  to  be  rabatituted 
for  that  of  her  father. 

PDd.  Note.— For  other  eaaea,  see  In&nte, 
Cent  Dig.  H  25S.  264;  Dto  Dig.  |  8&*] 

Appeal  from  District  Court,  Otero  County; 
O.  S.  EEsex,  Judge. 

Action  by  Corlnne  Leib  against  the  Mis- 
souri Pacific  Railway  Company,  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

T.  H.  Derlne,  of  Pueblo,  Henry  A.  Dnbbs, 
of  Denver,  and  H.  C.  Vldal  and  J.  W.  Pres- 
ton, both  of  Pueblo,  for  appellant  Fred  A. 
Sabin,  of  La  Junta,  for  aK>oUee. 

MOBOAN,  J.  Ai^lee  was  one  of  the  auto- 
mobile party  In  Missouri  Pacific  Bailway  Co. 
V.  Atkinson,  129  Pac.  666,  Just  decided,  and 
as  that  case  is  reversed  and  remanded  on 
account  of  errors  concerning  the  iasoee,  the 
proof,  and  the  Instructions  involving  the  public 
hlgbway,  all'  of  which  appear  In  this  case,  the 
judgment  herein,  for  such  errors,  is  reversed 
and  the  cause  rananded,  with  the  same  di- 
rections, niere  are  two  questions  discussed 
on  this  appeal,  however,  which  are  not  in- 
volved in  the  other  case  that  should  be  dis- 
posed of  In  view  of  another  trial. 

1,  The  lower  court  permitted  the  name  of 
Corlnne  Lelb  to  be  substltnted  for  that  of 
her  ta.tbat.  In  whose  name  the  action  was 
pending  until  she  became  old  enough  to 
maintain  the  action  In  her  own  name.  Thla 
waa  not  wror,  aa  it  appears  In  the  cwnplaint 
that  the  acUoii  was  for  such  damages  only  as 
could  be  recovered  by  the  daughter;  and, 
while  the  ctnnplaint  Aonid  have  contained 
apt  language  that  the  fathor  sued  as  next 
friend  or  natorai  gnardlan,  the  court  was 
neverthdesa  Justified  In  permitting  the  sub- 
stitution. 

2.  Concerning  the  contention  that  the  jury 
ahoold  have  been  instructed  that,  "If  they  be- 
lieved from  the  evidence  that  the  driver's 
negligence  was  the  proximate  cause  of  the  in- 
Jnry,  the  plalntlfl  could  not  recover,"  the 
(qEdnWn  In  the  case  (tf  Denver  City  Tram- 
way Go.  T.  Armstrong,  21  Cola  App.  640, 
128  FaiC.  186*  recently  decided  by  this  court, 
wUI  serve  as  a  snfflclent  guide,  on  another 
trial,  to  both  court  and  connsd. 

Beversed  and  remanded. 


WEBSTBB  et  aL  v.  HEGINBOTHAM. 
(Coort  of  Appeals  of  Colorado.   May  18,  1912. 
On  Blearing,  Jan.  18,  1918.) 

1.  PBOCBSS  (i  111*)*>Sebvicb  bt  Pubuoatxon 
— COLLATBHAL  ATTACK. 

The  provision  of  Civ.  Code,  |  46,  permitdng 
service  by  publication,  is  made  from  necessity, 
and  the  legal  presumption  that  auch  publication 
has  come  to  defendant's  notice  Is  not  open  to 
collateral  attack,  and  thereafter  the  JuriBdictlon 
of  the  court  to  hear  and  determine  the  cause  is 
as  complete  aa  in  other  cases  of  default  after 
service. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S{  138,  189 ;  Dec  Dig.  |  111.*] 

2.  PBOCBBS  (S  111*)— KaBMLBSS  EiEBOB— PBO- 

CES8— Code)  Pbovisions. 

The  Code  provision  that  the  court  shall,  in 
every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  par- 
ties, applies  to  a  proceeding  in  which  the  court 
takes  Jurisdiction  upon  service  by  publication. 

[Bd.  Note.— For  other  oases,  see  Process, 
Cent  Dig.  if  188,  180;  Dee.  Dig.  1  111.*] 

3.  NaUES  (I  16*)— lOBH  SONANS. 

The  names  "Monson"  (pronounced  as  If 
spelled  "Monson")  and  "Munson"  are  idem 
sonantla,  and  the  variance  is  Immaterial:  not 
being  such  as  to  tend  at  least  to  mislead  the 
opposite  party,  to  his  prejudice. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  S{  4,  1^14 ;  Dec.  Dig.  |  16.*] 

4.  Jddoubnt  (I  17*)— PaocESS  to  Sustain. 

The  initials  being  the  same,  the  middle 
name  4n  the  snit  and  Judgment  being  that  by 
which  defendant  was  actually  known,  and  the 
identity  of  "Jobn  F.  Monson,"  patentee,  with 
"J.  Fred  Munson,"  defendant  in  the  suit,  being 
established  hj  evidence,  a  service  by  publication 
of  notice  to  "J.  Fred  Munson"  was  as  good  as 
notice  to  "Jolin  F.  Monson,"  so  tliat  Ji^gment 
therein  was  binding  on  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  26-88, 167,  422 ;  Dec.  Dig.  S  17.*] 

6.  Naues  <i  16*)— Idkntitt— Lib  Penuinb  as 

Nones. 

A  Us  pendens  or  notice  of  suit  against  "J. 
Fred  Monson,"  duly  recorded,  containing  a  de- 
scription of  the  land  in  suit  and  complying  in 
all  resi>ect8  with  the  statutory  provisions,  was 
constructive  notice  of  the  suit  to  a  subseqnent 
purchaser  fran  "Jolm  F.  Monson." 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  ii  4,  12-14;  Dee.  Dig.  |  16.*] 

On  Rehearing. 

6.  QuimNa  Titli  (|  27*)— Natubi  or  Ac- 
tion— Statutm. 

The  statutory  action  to  quiet  title  Is  an 
action  quasi  in  rem. 

[Bd.  Note.— For  other  eases,  see  Quieting  Ti- 
tle, Gent  Dig.  t  61;  I>ec.  Dig.  1  27.*] 

Appeal  from  District  Conr^  Phillips  Conn- 
ty;  H.  P.  Burke,  Judge. 

Action  by  W.  B,  Heginbotbam  against  B. 
M.  Webster  and  others,  with  cross -complaint 
by  defendant  Webster.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Bev^sed  and 
remanded,  with  directions  to  vacate  the  Judg- 
ment In  favor  of  plaintiff,  and  to  enter  Judg- 
ment In  favor  of  defendant  Webster,  quieting 
title  as  prayed  for  In  hts  cross-complaint 

Alien  &  Webster,  of  Denver,  for  appellants. 
Munson  &  Munson,  of  Sterling,  for  appellee. 
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KINO,  3.  ThlB  was  a  atatatory  proceeding 
by  appellee  to  quiet  title  to  certain  lands  in 
PhflUps  coTinty,  Colo.  The  complaint  was 
In  the  usual  form,  alleging  title  and  posses- 
sion in  plaintiff  and  adverse  claim  by  the  de- 
fendants. For  answer  the  defendant  B.  M. 
Webster  (1)  denied  all  allegations  of  the  com- 
plaint except  his  adverse  claim  to  the  prem- 
ises; (2)  pleaded  as  an  estoppel,  and  as  an 
adjudication  of  the  title,  a  Judgment  and  de- 
cree of  the  county  court  of  PblUlps  county 
In  his  favor,  rendered  May  8,  1906,  In  a  suit 
to  quiet  title  In  which  he  was  plaintiff  and 
3.  Fred  Munson  (and  others  whose  names  it 
Is  not  necessary  to  mention)  were  defendants, 
alleged  that  notice  of  the  pendency  of  said 
action  was  filed  for  record  In  the  office  of  the 
county  cleric  and  recorder  of  said  county  at 
the  time  of  the  commencement  of  said  suit, 
to  wit.  November  23,  1906,  and  that  plaintiff 
in  this  case  has  no  interest  in  said  premises 
except  as  derived  from  the  said  J.  Fred  Mun- 
son;  (3)  title  under  a  tieasarer's  tax  deed. 
Defendant  asked  that  his  own  title  be  quiet- 
ed. For  reply  plaintiff  admitted  the  Judg- 
ment and  the  filing  of  the  notice  of  suit  pend- 
ing, but  alleged  that  the  Judgment  was  null 
and  void,  and  the  notice  of  no  force  or  ef- 
fect The  cause  was  tried  to  the  court  with- 
out a  Jury,  and  Judgment  rendered  in  favor 
of  the  plaintiff. 

Plaintiff  deralgned  title  by  patrat  from  the 
govemmCTt  to  "John  F.  Monson"  dated  Au- 
gust 6,  1890,  and  recorded  Mardi  27,  1907, 
and  a  qult<daim  deed  from  said  "John  F. 
Monson"  to  Iplalntlff,  dated  and  executed  In 
Arkansas  May  7,  1906,  and  recorded  July  25, 
1806.  No  attempt  was  made  to  prove  posses- 
sion. Defendants  offered  in  evidence  the  Judg- 
ment rcXl  of  a  case  in  the  coun^  court  entitled 
"B.  H.  Webstar  t.  J.  Fred  Monson  et  aW  coQ- 
sisting  ot  complaint,  summons,  and  return 
thereim  after  10  days  that  aXteir  dUicmt  search 
the  deCoidant  coold  not  be  ftrand,  affidavit  for 
pabllcatkHi,  proatf  ot  publication  and  decree  in 
regular  form  and  In  full  compltance  with  the 
jwoTlsions  ot  the  Code  relative  to  publication 
of  summons  and  proof  thweof,  snnioTted  by 
the  teatlmony  of  a  witness  that  he  had  known 
the  land,  title  to  which  was  In  di^mte,  for 
many  years ;  that  It  had  been  occupied  and 
owned  by  a  man  whose  flill  name  was  '*John 
Fred  Moaaon,"  but  who  was  commonly  known 
as  "Fred  Munson**;  that  the  surname  of  said 
pmon  was  spelled  *'M-o-n-8-o-n,"  but  pro- 
nounoed  as  If  It  were  spelled  "M-n-n-SKhn.** 
Plahitiff  objected  to  tbe  admission  of  the 
Judgment  roll,  assigning  as  reason  that  the 
parties  to  the  proceedings  were  not  the  same, 
but  a  different  party,  both  as  to  the  initials 
and  the  surname,  to  wit,  that  the  patentee 
was  named  "John  F.  Monson,"  while  the  de- 
fendant in  the  proceedings  under  considera- 
tion was  *'J.  Fred  Munson,"  and  that  service 
up<m  said  "John  F.  Monson"  had  not  been 
obtained  by  the  publication;  also  that  the 
■affidavtt  of  publication  showed  that  the  name 


"J.  Fred  Munson**  had  not  been  properly 
published,  but  there  were  two  affidavits  of 
publication,  one  of  whldi  showed  no  error. 
Tbe  objections  were  overruled,  and  the  Judg- 
ment roll  admitted.  The  lis  pendens  notice 
was  offered  and  received  in  evidence  without 
objection.  This  notice  was  in  the  usual  and 
regular  form,  as  provided  by  the  Code,  de- 
scribing the  plaintiff,  and  the  d^endant  In 
that  case  (J.  Fred  Munson),  with  a  full  de- 
scription of  the  land  in  litigation.  The  evl- 
daice  showed  that  aside  from  the  patent  and 
quitclaim  deed  hoetofore  mentioned,  both 
of  which  were  recorded  long  after  the  decree 
pleaded  as  an  estoppel,  there  was  do  record 
title  to  the  land  in  the  name  of  "John  F. 
Monson."  The  trial  court  seems  to  have  rea- 
dered  Judgment  upon  the  theory  that  al- 
though the  evldmce  had  established  the  Iden- 
tic of  the  patentee  with  the  defendant  In 
the  Judgment  pleaded,  and  that  the  service 
by  publication  was  suffldait  as  against  said 
defendant,  yet,  Inasmuch  as  no  showing  had 
been  made  that  the  plaintiff  in  thf«  case  had 
knowledge  of  die  different  iHvnunciatioDB  of 
the  name  "Monson,"  he  was  not  boimd  nor 
affected  by  the  recorded  notice  of  suit  pending, 
nor  charged  with  knowledge  or  notice  that  the 
action  against  the  defendant  in  that  case 
was  in  reality  an  action  against  the  patra- 
tee  from  whom  be  derived  title  by  quitclaim 
deed,  and  thereupon  held  tbe  proceedings  in 
the  county  court  and  the  noUce  of  suit  pmd- 
Ing  a  nullity  as  to  the  plaintiff  In  this  case, 
and  that  proof  of  actual  possesslott  was  un- 
necessary. 

1.  From  the  foregoing  statement  It  is  ap;- 
parwt  that  the  Judgment  appealed  from 
must  stand  or  fall  according  to  the  eff^  to 
be  given  to  the  Judgment  against  *'J.  Fred 
Munson"  under  swvice  of  summons  by  pub- 
lication, and  to  the  notice  of  Us  pendens; 
that  is  to  say,  whether,  if  the  jffoceedlngs 
were  regular  in  way  respect,  sndL  judg- 
ment and  notloe  were  binding  upon  "Joba 
F.  Monson"  and  his  assignee. 

[1, 2]  Substituted  service  by  pubUcatkm  Is 
pwmltted  wily  where  pevaonal  suvlce  cannot 
be  mode,  and  in  certain  claosea  of  cases 
wher^n  specific  property  Is  to  be  fUEected,  or 
tbe  procedure  Is  such  as  Is  Icnown  as  m  pro- 
ceeding in  rem,  avU  Code  (Bev.  Stats.  1908) 
I  45.  Provision  tot  such  service  Is  made 
from  necessity.  The  actual  or  natural  i«e- 
sumption  that  tha  defendant,  usually  a  non- 
resldmt  of  the  stat^  will  see  the  published 
notice,  is  not  veiy  strong,  nor  the  probabllf- 
ty  great;  but  tile  legal  presumption  that  it 
has  come  to  his  noUce,  or,  in  other  words, 
that  he  has  been  regularly  served  wlUi  som* 
mons,  la  conclusive  as  against  cf^teral  at- 
tack, in  case  all  requirements  of  the  Code 
have  been  complied  with,  and  thereafter  the 
Jurisdiction  of  the  court  to  hecu:  and  deter- 
mine tbe  cause  is  as  full  and  complete  as 
in  other  cases  of  default  after  service,  and 
that  part  of  the  Code  which  says,  '^he  court 
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sball.  in  every  stage  of  an  action,  dlaregard 
any  error  or  defect  in  the  pleadings  or  pro- 
ceedings wblch  shall  not  affect  the  snbstan- 
tlal  rights  of  the  parties,  and  no  Judgment 
shall  be  reversed  or  affected  by  reason  of 
ancb  error  or  defect,"  la  applicable.  In  this 
case  the  court  fonnd,  and  the  record  shows, 
that  the  Judgment  pleaded  as  an.  estoppel 
was  based  not  only  upon  sabstantial  but 
technical  compliance  with  the  provlBlona  of 
the  Code  relative  to  service  of  summons  by 
pablication,  so  that  as  to  the  defendant  "J. 
Fred  Monson,"  as  well  as  to  any  one  claim- 
ing by,  through,  or  nnder  him,  the  Judgment 
was  both  valid  and  binding;  and  also  that 
by  reason  of  the  recwd  of  the  notice  of  suit 
pending,  as  provided  by  the  Code,  the  effect 
of  the  Judgment  nptm  tbs  purchase  or  privy 
related  back  to  the  date  of  the  filing  of  such 
notice  for  record  In  the  office  of  the  eonn^ 
clerk  and  recorder.  If  such  notice  was  suf- 
fldent  and  effective  to  charge  him  with  con- 
structive notice  of  the  suit  alfecting  title  to 
the  prepay  described  In  tbe  complaint.  As 
has  beoi  heretofore  stated,  the  record  notice 
contained  a  complete  description  of  the  laud, 
tbe  came  of  the  defendant  as  In  the  com- 
plaint, and  all  other  matters  required  by  the 
€!ode,  and  was  therefore  notice  tliat  the  title 
to  this  particular  land  was  in  litlgatluL  as 
against  "J.  Fred  Munson." 

[3]  2.  There  Is  good  reason  and  abun- 
dant authority  for  holding,  as  we  do,  that 
the  names  "Monson"  and  "Munson"  are  idem 
sonantia,  and  the  variation  In  orthography 
Is  Immaterial  and  the  objection  trivial.  The 
modem  doctrine  seems  to  be,  and  ought  to 
be,  that  variant  orth(«raphy  must  be  such 
as  to  tend  at  least  to  mislead  the  t^poslte 
party,  to  his  prejudice.  As  illustrating  the 
doctrine  of  idem  sonans,  we  cite  the  follow- 
ing instances  wherein  names  have  been  held 
to  be  Idem  sonantia:  "Bosse"  and  "Basse" 
in  Ogden  et  al.  v.  Bosse,  86  Tex.  836,  24  S. 
W.  708;  "Bubh"  and  "Bobb"  In  Myer  v.  Fe- 
galy,  39  Pa.  420,  80  Am.  Dec.  634 ;  "Forrla" 
and  "Farrls"  in  Lyne  v.  Sanford,  82  Tex.  08, 
]fi  8.  W.  847,  27  Am.  St  Rep.  852;  "Her- 
man" and  "Harman"  In  Kahn  v.  Herman,  3 
Qa.  206 ;  '  Johnston"  and  "Johnson"  in  Bank 
V.  Euhnle,  60  Kan.  420,  31  Pac.  1057.  A 
large  number  of  similar  easea  an  collected 
In  29  Cyc.  p.  272. 

[41  further  difficulty  is  found  In  this  case 
because  of  the  difference  between  the  Chris- 
tian name  and  the  middle  name  as  given  in 
the  patent,  and  as  written  in  the  Judgment 
and  proceedings  leading  Qiereto.  It  will  be 
observed,  however,  that  the  initials  are  the 
same;  that  the  middle  name  as  In  the  Judg- 
ment and  proceedings  is  correct;  and  that 
by  which  he  was  known.  The  Identity  of 
the  patentee  of  the  land  with  the  defoidant 
In  the  salt  Is  established  by  the  evldrac& 
Thera  was  no  record  evidence  that  tbe  de- 
fendant's name  was  other  than  that  by 
which  he  was  commonly  known.  The  object 
of  tiie  pabllcatlon  of  snnunons  Is  to  give 


notice  to  the  defendant  of  a  snlt  pending, 
and  of  Its  purpose.  It  must  be  evident  to 
every  person  tliat  a  published  notice^  nsing 
the  name  by  which  the  defendant  is  com- 
monly known  in  the  community,  will  as  read- 
ily attract  his  attention  as  if  his  real  name 
were  used,  particularly  where  the  initials 
are  the  same;  and  that  the  use  of  the  name 
as  commonly  known  will  mndi  more  readily 
and  probably  attract  the  attention  of  his 
acquaintances  and  friends  by  whom  infor- 
mation might  be  communicated  to  him  tlian 
if  the  publication  had  beea  hy  his  real  name 
which  he  was  not  commonly  known. 
Whltn^  T.  Masemore,  75  Kan.  522,  89  Pad 
914,  U  li.  B.  A.  (N.  8.)  676.  121  Am.  St  B^. 
442.  Tb/eengan,  so  far  as  service  by  publi- 
cation Is  concerned,  as  against  the  patentee^ 
the  grantor  of  plaintiff  in  this  proceeding,  the 
service  should  be  held  good,  and  the  Judg- 
meat  thereon  binding  as  against  him.  We  are 
well  aware  that  respectaMe  authorities  hold 
that  In  subfltltnted  ser^ee  hy  pnblicattoa 
the  name  of  tbe  defendant  mnst  not  only 
be  exact  as  to  orttrngtaptiy,  bnt  mnst  cm- 
taln  llie  fnU  Ohilstlau  nama^  With  these 
authorltleB,  bowevn',  w«  are  not  In  aeoord, 
and  therrfore  will  not  fi^low  them,  but 
brieve  that  nnder  modem  comUtions  the 
better  rule  is  expressed  by  the  Supreme 
Court  of  Kansas  In  Fngusoa  t..  Smith  et 
al..  10  Kan.  896,  In  which  It  was  said:  "The 
papers  do  not  give  the  fnll  Christian  names 
of  all  the  parties,  but  give  the  initial  letters 
thereof  only.  This  we  think  is  snffldoat 
The  reason  upon  which  a  dlffOTent  rule  was 
once  founded  In  England  has  never  existed  In 
this  state.  And,  when  the  reason  for  the 
rule  has  ceased,  the  rule  itself  should  cease. 
*  «  *  The  full  Christian  name  is  now  sel- 
dom written  anywhere.  Search  the  records 
of  our  courts,  our  statutes,  the  lists  of 
members  of  the  L^slature,  Section  returns, 
written  contracts,  and  other  written  instru- 
ments, newspapers,  etc.,  and  everywhere  it 
will  be  found  that  as  a  rule  the  initials  only 
of  the  Christian  name  are  used.  *  *  *  In 
consideration  of  the  almost  universal  custom 
of  using  the  initial  letters  only  of  the  Chris- 
tian name,  it  la  our  (pinion  that  no  written 
Instrument  can  at  the  present  time  be  re- 
garded as  a  nullity  simply  because  the 
Christian  name  of  some  person  mentioned 
therein  has  not  been  written  In  full." 

[S]  3.  Plaintiff  hi  this  case  did  not  re- 
c^ve  his  deed  for  the  land  until  after  the 
Judgment  quieting  title  as  agahiBt.his  gran- 
tor was  rendered.  At  tliat  time  the  notice 
of  suit  pending  was,  and  for  more  than  Ave 
months  had  been,  on  file  and  of  record  lo 
tbe  office  of  the  county  clerk,  and  was  con- 
structive notice  to  plaintiff  herein  that  tills 
land  was  in  litlgaticm  upon  a  suit  to  quiet 
title  thereto  In  Bl  M.  Webster  as  against  J 
Fred  Monson.  If  he  had  examined  the  rec- 
ord, or  had  It  examined,  it  would  have  been 
found  that  tiie  suit  was  i^lnst  a  man  whose 
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surname  wu  Idem  sonans  with  that  of  the 
person  from  whom  he  was  contemplating 
purchase,  whose  Initials  were  the  same; 
that  "J^"  the  initial  of  the  cairletlan  name, 
might  well  stand  for  "John."  And  npon 
slight  InTestlgatlon  he  would  have  found 
that  the  name  "Fred"  was  not  only  his  real 
middle  name,  but  also  that  by  which  he  was 
commonly  known.  And  further  Inquiry  must 
have  readily  disclosed  that  the  person  named 
In  the  said  recotded  notice  was  the  person 
who  had  owned  and  occupied  the  land  in 
litigation.  Notwithstanding  the  conditions 
revealed  by  tb^  evidence  in  tills  case,  the 
plaintiff  failed  to  introdnce  any  evidence  to 
show  that  he  did  not  hare  actual  notice  or 
knowledge  that  the  person  named  In  the 
summons,  the  decree,  and  the  lis  pendens 
notice  was  the  same  person  with  whom  he 
was  negotiating  for  the  purchase  of  the 
land;  nor  that  he  bad  examined  the  record 
and  was  deceived  or  misled  by  the  slight 
difference  in  the  names  mentioned.  Sound- 
ing an  alarm  gives  no  warning  to  a  person 
who  stops  his  ears,  nor  visual  signal  to  him 
^0  closes  hlB  eyes.  The  law  only  contem- 
plates tliat  the  wamli^  shall  be  given,  and. 
If  it  Is  sa<di  as  the  law  requires,  the  ordinary 
and  usual  elfect  thereto  wUl  be  presumed. 
While  many  of  the  andrait  and  some  recent 
autborltles  hold  that  to  constitute  notice 
the  name  must  be  exact  and  In  full,  it  will 
be  obswred  that,  according  to  these  same 
authorities,  a  man  might  be  indicted  for 
crime,  tried,  condemned  and  executed  in 
his  nlctoiame,  or  any  other  name  by  vrtiich 
he  was  commonly  known,  but  It  was  not  so 
when  the  sacred  rights  of  property  were  In- 
volved, for  In  such  case  it  was  conclusively 
presumed  that  a  defendant  had  a  full  Chris- 
tian name  until  otherwise  disclosed  by  the 
evidence.  But  rulings  of  this  kind  are  rapid- 
ly passing  with  the  reasons  therefor.  We 
think  the  distinction  made  in  Cruzen  T. 
Stephens,  12S  Mo.  337,  27  8.  W.  667,  48 
Am.  St  RepL  549,  wherein  it  was  said  that 

notice  directed  to  Etta  B,  Fisher  and  

Fisher,  her  husband,  was  a  sufficient  descrip- 
tion plainly  to  indicate  his  Identity,  and 
good  as  against  a  collateral  attack,  is  appli- 
cable to  the  circumstances  here  shown.  The 
name  as  given  In  the  Judgment  and  in  the 
notice  herein  was  sufficient  to  Indicate  Iden- 
tity to  a  person  of  ordinary  prudence  and 
caution.  In  Jenny  v.  Zehnder,  101  Pa.  296, 
It  was  held  that  the  name  "Fred  Zehnder" 
in  the  index  of  a  judgment  was  sofOcient 
notice  to  put  a  purchaser  on  inquiry  as  to 
Judgment  lleaie  against  "John  Jacob  Fred- 
erick Zehnder."  In  Bums  v.  Ross,  216  Pa. 
203,  64  Atl.  626,  7  L.  R.  A.  (N.  S.)  416,  114 
Am.  St.  Rep.  963,  it  was  held  that  a  docket 
entry  against  one  whose  Christian  name  is 
"Francis,"  if  Indexed  in  the  name  of  "Frank," 


chargee  a  ■  prospectlTe  purchaser  from  the 
jndgmoit  debtor's  fatirs  with  notice  of  the 
existence  of  the  Judgmoit.  and  that  a  dock- 
et entry  Indexed  "D.  J.  Murphy"  would  be 
notice  to  purchasers  that  it  might  be  a  Hen 
against  property  owned  by  "Danl^  J.  Mur- 
phy," and  cites  the  case  of  Jones*  Estate,  27 
Pa.  336..  in.  which  It  was  held  that  a  Judg* 
ment  docketed  against  "A.  Jones"  was  notice 
of  a  lien  on  property  in  the  name  of  "Ab^ 
Jcmes,"  the  court  saying:  "A  description  of 
persons  by  the  names  by  which  they  are 
commonly  known  Is  sufficient  in  pleading, 
either  criminal  or  dvll." 

For  the  reasons  stated,  plalntlfC  is  charged 
with  constructive  notice  of  the  pendency 
of  said  action,  and  bound  by  the  Judgment 
therein  against  his  grantor.  In  arriving- 
at  this  conclusion  we  have  not  overlooked 
nor  failed  to  consider  the  fundamental  dis- 
tinction between  personal  service  and  sub- 
stituted service  by  publication  of  summons. 
An  examination  of  numerous  cases  has 
shown  that,  as  said  by  the  Supreme  Court 
of  Iowa  (Hubner  v.  Reickhoff,  103  Iowa,  368, 
72  N.  W.  540.  64  Am.  St.  Rep.  191),  variance 
In  orthography  In  names  has  been  held  fatal, 
or  otherwise,  as  the  facts  of  the  case  would 
warrant,  having  In  view  safety  In  the  ap- 
plication of  the  rule,  and  Just  results.  We 
have  no  doubt  as  to  Just  results  being  ac- 
complished by  our  dedslon,  and,  having  in 
view  safety  In  the  application  of  the  rule 
here  applied,  we  add  that  it  should  not  be 
extended  beyond  the  facts  as  disclosed  by 
the  evidence.  The  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  vacate  the  judg- 
ment in  favor  of  plaintiff  and  enter  Judjf* 
ment  In  favor  of  the  defendant  B.  M.  Webatw 
quieting  title  as  prayed  for  is  his  cross-conK 
plaint 

Beversed  and  remanded.  ' 

On  R^earing, 

Petition  for  rehearing  was  granted  be- 
canse  of  the  claim  therein  made  that  this 
court  upon  reversal  of  the  judgment  of  the 
trial  court  should  not  have  directed  judg- 
ment for  the  appellant.  The  arguments  up- 
on rehearing  were  addressed  to  other  mat* 
ters— In  feet  to  every  otheiv-than  that  claim. 

[t  j  We  are  confirmed  In  our  view  that  in  our 
statutory  action  to  quiet  tltie,  which  is  at 
least  quasi  In  rem,  publication  of  summons 
containing  accurate  description  of  the  prop- 
erty, together  with  the  name  of  the  defendant 
as  he  was  commonly  known  to  himself  as 
well  as  by  his  acquaintances  and  frlmds;  as 
In  this  case,  was  good  notice  and  service 
as  to  him ;  and  that  the  recorded  notice  of 
suit  pending  by  like  description  of  property 
and  defendant  was  sufficient  to  duuge  c 
subsequent  purchaser  with  notice.  We  adp 
here  to  the  former  opinion. 
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PBAB30N  T.  NORTHEBN  PAa  BT.  CO. 

(Sapreme  Ckturt  of  Washington.    Jan.  28, 
.  1913.) 

HaOTKB  and  SSRVANT  (1  278*) — ^InJURIKS  TO 

SmvAira— Baxlsoadb-^tidbhci. 

Wbeie,  in  an  action  for  injuries  to  a  rail* 
road  servant  defendant's  alleged  negligence 
in  causing  a  train  to  collide  with  a  string  of 
box  cars  on  which  plaintiff  was  working,  cans- 
ing  him  to  be  thrown  to  the  groand,  there  was 
no  evidence  tliat  the  train  collided  violently 
with  the  care,  or  what  it  was  that  caused  the 
cars  to  move,  plaintiff  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  li^t.  956-958,'  »6a-«68. 
971,  972,  977;  Dec  Dig.  i  27&»1 

Follerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Bmest  H.  Card, 
Jud£& 

Action  by  Joe  Pearson  against  the  North- 
ern Padflc  Hallway  Company.  Judgment  for 
Idalntifl,  and  defendant  appeals.  Beversed 
and  remanded,  with  Instructions. 

Geo.  T.  Beld,  J.  W.  Qnldc,  and  L.  B.  Da 
Pont^  all  of  Tacoma,  for  appellant  Gov- 
nor  Teats,  Hugo  Metzler,  Leo  Teats,  and 
BaWb  Teat^  all  ot  Tacoma,-  for  reqwndent 

UOBB08,  J.  Bespondent  was  Injured 
wtdle  In  tbe  empl^  of  appellant,  and  btoufl^t 
this  action  alleging  that  his  Injury  was  caus- 
ed by  the  appellant  earning  a  train  "to  collide 
violently"  with  a  strtng  of  six  box  cars, 
standing  npon  a  switch,  and  upon  one  of 
which  he  was  at  the  time  mgaged  In  covering 
the  roof  with  tar  paper,  The  anieal  Is  tak- 
en frcon  a  Judgmttit  following  verdict  in  his 
favor. 

The  only  duestlon  si^igested  by  tbe  appeal 
is  insntnctency  of  the  evidence  to  Jostl^  tbe 
verdict  It  follows  that,  if  there  was  any 
substantial  evldenea  apon  which  the  verdict 
can  rest,  it  must  be  sustained.  With  this 
mis  in  mind,  we  hitve  read  the  transcript  ct 
the  testimony,  and  must  hold  that  appellant's 
claim  of  error  Is  well  taken,  niere  is  no 
evidence,  as  alleged  In  Uie  complaint,  that  a 
train  collided  violently  with  the  string  of  box 
cars  upon  the  switch,  causing  respondent  to 
be  thrown  from  the  car  upon  which  he  was 
working.  At  the  time  of  the  accident  and 
about  5:30  p.  m.,  respondent  was  on  the  roof 
of  the  fourth  car  in  the  string,  placing  the 
tar  paper  upon  the  roof.  These  six  cars  were 
upon  a  switch  near  Wiulock,  and  were  used 
by  a  bridge  gang  as  living  quarters;  one  of 
them  b^g  a  tool  ear,  another  bdng  used  as 
a  Idtchen  and  dining  car.  It  was  a  wet  day, 
and  the  tar  paper  was  covered  with  mica 
dust  making  it  slippery.  Respondent  was 
standing  in  a  stooping  position  about  the  cen- 
ter of  the  car,  trying  to  shove  the  paper  un- 
der a  tin  plate  surrounding  the  smoke  stack, 
wh^,  as  be  says,  "the  roof  felt  like  it  went 
out,  and  tbe  next  I  knew  they  picked  me  up." 
His  testimony  then  proceeds  as  follows:  "Q. 


What  moved  tbe  cars?  A.  Something  hit  It 
Q.  What  hit  lt7  A.  I  didn't  see.  Q.  What 
could  hit  it?  A.  The  engine  when  ki<^lng 
cars.  g.  Could  anything  else  hit  ItT  A. 
No,  sir;  not  to  make  it  Jar."  He  then  says 
he  saw  no  engine,  nor  heard  any,  and  In  re- 
sponse to  the  question,  "How  do  yon  know 
an  engine  struck  the  cars?"  be  replied,  "I 
could  feel  when  I  was  standing  tbat  it  went 
oat.  what  I  was  standing  on";  that  the  car 
moved  "like  It  struck";  could  not  say  "how 
hard  it  bit"  There  is  no  evidence  In  this 
testimony  that  a  train  "collided  violently," 
or  at  all,  with  these  box  care.  Bespondent 
heard  no  train;  saw  no  train.  The  only  ref- 
erence to  any  collision  is  "that  an  «igine 
kicking  cars  could  hit  the  string  of  box  cars." 
This  is  not  posittTe  testimony  of  any  degree 
that  any  engine  did  collide  with  these  box 
cars.  To  say  an  engine  could  do  it  Is  no 
proof  that  an  engine  did  do  it  When  strip- 
ped of  its  opinion  and  conjecture,  respond- 
ent's evidence  goes  no  farther  than  that 
something  hit  the  cars  hard  enough  to  throw 
him  to  the  ground.  Wliat  it  was  is  not  dis- 
closed. 

The  respondent  nor  any  other  witness  In 
his  behalf  testlfled  to  the  presence  of  any 
engine  near  the  scene  of  tbe  accident,  ^th6r 
before  it  lianiened  or  afterwards.  It  seems 
to  us  that,  if  the  law  does  not  require  some 
evidence  that  an  mgine  did  do  it,  It  would  at 
least  require  some  evidence  that  thoe  was 
an  engine  wOTklng  around  there  that  could 
do  It  But  the  evidence  does  not  go  that  fAr. 
That  respondeit  is  on^  gnesslng  at  his  en- 
gine theory  is  apparent  from  his  answer  to 
the  queadon,  "How  do  you  know  an  mgine 
struck  tbB  cars?"  If  ttiere  was  any  fact 
within  his  knowledge  upon  which  to  base  his 
belief  that  it  was  an  wglne,  it  seems  to  us 
he  would  have  given  It  in  response  to  this 
question;  but  he  answers  It,  **I  could  toA 
when  I  was  standing  that  It  went  out,  it^at 
I  was  standliv  on."  This  Is  nothing  more 
than  to  say,  because  he  fell  off  from  the  car 
upon  which  he  was  standing,  or,  using  his 
own  idiom,  whai  what  he  was  standing  on 
went  out  from  under  him,  he  knew  an  en- 
gine had  collided  wlUt  the  string  of  cars.  We 
cannot  see  how  one  fact  proves  the  other,  or 
under  what  rule  of  law  a  Jury  should  be  per- 
mitted to  say  It  does.  A  brother  of  respond- 
ent was  painting  in  one  of  these  box  cars. 
He  says:  "Something  iiit  the  train  and  Jar- 
red it"  He  felt  the  shock ;  but  It  did  not 
affect  him  and  be  paid  no  attention  to  It.  It 
also  appeared  that  respondent  was  using  a 
crowbar,  saw,  hatchet  hammer,  wood  chisel, 
and  knife  In  his  work,  and  that  some  of  these 
tools,  the  knife  at  least,  were  found  upon  the 
ground.  That  proves  nothing  save  that  the 
knife  or  other  tools  fell  off.  True,  any  Jar 
sufficient  to  throw  respondent  off  might  cause 
tbe  tools  to  fall.  It  would  be  equally  true 
tbat  respondent,  losing  his  footing  because 
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of  tlw  wet  and  slippery  mica  dast,  might 
have  inuhed  tliem  off  in  his  fall.  One  gaess 
Is  as  good  as  another;  there  was  no  proof  of 
either. 

When  coonsel  for  respondent,  In  seeking  to 
establish  his  case,  asked,  "What  could  hit 
it?"  and  depended  upon  a  reply  that  an  en- 
gine switching  cars  could,  he  brought  this 
case  within  the  rule  of  Hansen  t.  Seattle 
Lumber  Co.,  31  Wash,  604,  72  PaC.  457 ;  Arm- 
strong T.  Coamopolis,  32  Wash.  110,  72  Pac 
1038 ;  Reidhead  t.  Skagit  Co..  33  Wash.  174, 
73  Paa  1118;  Stratton  v.  Nichols  Lumber 
Co.,  3d  Wash.  323,  81  Pac  831,  100  Am.  St 
Bep.  881;  and  other  smarting  cases, — where 
it  has  been  said  that  It  is  not  suffldent,  in 
seeking  to  establish  causes  of  injury,  to  show 
that  there  were  causes  which  might  have  pro- 
duced It,  without  showing  that  it  could  not 
have  been  produced  in  any  other  manner.  In 
fact,  respondent's  case  is  not  ss  strong  as  the 
plalntUTs  case  In  any  of  those  dted,  for  the 
reason  that^  while  showing  that  an  engine 
backing  cars  against  this  string  of  box  cars 
could  have  produced  a  Jar  sufficient  to  cause 
him  to  lose  his  footing  and  fall,  he  failed  to 
show  that  there  was  an  engine  doing  snch 
woiIe,  or  to  show  any  engine  in  that  Tidnlty 
that  could  hare  done  it.  The  jury  was  there- 
fore left  to  speculation  and  conjecture  to  find 
a  proximate  cause  for  this  injury  which,  in 
the  language  of  Dunbar,  J.,  in  the  Armstrong 
Case,  "must  not  be  confused  with  legltlmata 
testimony,"  admitting  that  "It  is  true  that 
the  weight  of  the  testimony  Is  entirely  for 
the  Jury." 

We  can  see  no  escape  from  the  conclusion 
that  this  case  is  controlled  by  the  rule  of  the 
cited  cases,'  and  that,  for  the  reasons  here 
and  there  given,  the  court  should  have  grant- 
ed appdlant'B  motion  for  Judgment  These 
conclusions  are  strengthened  by  the  testimony 
introduced  by  appellant,  which  It  was  not 
sought  to  dispute,  that  no  switching  had  been 
done  at  this  iM^t  that  afternoon,  and  that, 
at  the  time  of  the  accident  the  switching  en- 
gine and  crew  were  "tied  up"  on  a  qmr  track 
near  Wlnlock,  some  distance  from  the  scene 
of  tbe  accident 

The  Judgment  is  reversed  and  remanded, 
with  instructions  to  dismiss. 

MOUNT,  OLUS,  and  MAIN,  JJ..  concnr. 

rULLBRTON,  J.  (dissenting).  The  opln- 
1cm  of  the  majority  proceeds  upon  the  as- 
sumption that  it  was  incnmboit  on  the  re- 
spondent not  only  to  prove  that  something 
struck  the  car  upon  which  he  was  working 
with  sufficient  force  to  throw  him  therefrom 
to  the  ground,  but  the  partlculsr  something 
that  itroA  the  car.  But  snch  is  not  the  role; 
This  burden  was  not  npon  the  respondent 
The  appellant,  as  the  respondrat's  anployer, 
was  obligated  to  furnish  him  wiOi  a  reason- 
ably safe  place  In  whldi  to  worit,  and  to  keep 


the  place  reasonably  safe  as  long  as  the  work 

contlnned.  The  reepondoit,  therefore,  made 
a  prima  fade  case  when  he  showed  a  viola- 
tion of  this  obl^atlon — when  he  showed  that, 
while  he  was  working  on  the  top  of  the  car 
in  the  manner  directed  by  the  appellant, 
something  struck  It  caused  by  no  fault  of  his 
own,  suffldratly  hard  to  throw  him  therefrom 
to  the  ground.  The  burden  of  accounting  for 
the  accident  is  on  the  appellant  It  is  obli- 
gated to  show  thst  the  striking  of  the  car 
was  caused  by  some  act  for  which  it  is  not 
responsible,  if  It  is  to  be  relieved  from  lia- 
bility therefor.  This  Is  the  necessary  corol- 
lary of  the  rule  whidi  required  it  to  keep  the 
place  of  work  furnished  It  to  the  reqwnd- 
ent  reasonably  safe. 

I  think,  therefore,  that  this  court  errs  In 
holding  that  the  Judgment  is  not  sustained  by 
the  evtdenoew 


DB  KAT  et  nx.  t.  NOBTH  TAKIltA  *  V. 
RT.  00. 

(Supreme  Court  of  WashingttHL    Jan.  24, 
1013.) 

1.  ShfiiraiTT  Domain  (|  276*>— Right  to  Cou- 

FttNSATION— DAHAGIira  PKOPEBTT. 

Const  art.  1,  I  16,  providing  that  no  pri- 
vate property  sbidf  be  taken  .or  damaged  for 
patdic  or  private  use  without  just  compoiaatlon, 
will  Dot  authorise  an  Injunction  at  the  suit  of 
a  property  owner,  claiming  his  pr<^rt7  vas 
injured  the  running  of  trains  on  a  warehouM 
switch  oonstructed  on  the  .company's  land  as  a 
result  of  the  smok^  noia^  and  viluration,  to  rs- 
Btrain  the  use  of  the  trade  until  the  right  to  use 
It  aa  against  plaintiff  is  obtained  by  condemna- 
tion. 

[BM.  Note.— For  other  cases,  see  Eknloent  Do- 
main, Gent  Dig.  |  774;  Dec  Dig.  |  276.*] 

2.  BhamvT  Domain  (f  270*)— CoNsiKOonoir 
or  Tbaok— Ihjubt  to  Lot  Ownkb. 

The  owner  of  a  lot  abutting  on  an  alley,  at 
a  point  about  nine  feet  from  wnidi  defendant's 
switch  track  croMed  die  alley  under  permission 
from  the  dts  council,  would  at  most  have  only 
the  right  to  have  the  track  so  coostmcted  across 
the  all^  as  not  to  Interfere  with  the  usual 
travel,  and  coold  not  wholly  mjoin  its  operation 
by  virtue  <^  his  ownership^ 

[Ed.  Note.—For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  |  774;  Dec  Dig.  S  276.*] 

3.  Bailboadb  (S  49*)  — CONBlBUCnON— Com- 
HXBCIAL  SlOB  TbAOKB— PBIVAIS  TBAOK& 

Under  Laws  1911.  c.  117,  8  18,  requiring 
a  railroad  company,  upon  application  of  a  ship- 
per, to  construct  a  switch  connection  with  a 
private  side  tra(±  owned  by  the  shipper,  and 
provide  upon  its  own  property,  on  the  shipper's 
application,  a  side  track  wnere  the  bnsmess 
justifies  it  a  railroad  company  oould,  with  the 
city's  consent  nialotain  a  commerciaJ  side  track 
for  the  exclusive  use  of  a  private  shipper. 

[Eld.  Nota— For  other  cases,  see  Rallroade, 
Gent  Dig.  ||  11<»-112,  226;  Dee.  Dig.  |  40.*] 

Dwartmoitl.  Anna!  from  Superior  Cbni^ 
YaUma.  Oonnty;  Thomas  VL  Orady,  Judge. 

Suit  by  B.  B.  De  Kay  and  wife  against  the 
North  Yakima  &  Valley  Railway  Csmpany. 
From  a  Judgment  for  ttointUFs,  defoidant 
appeals.  Revwsed*  and  action  dismissed^ 
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Btatfetart  ft  B3n  of  North  YaUma,  for 
appellant  Holdai  *  S&wnate^  of  Nortb 
Yakima,  for  reapondents. 

PARKBB,  J.  Tne  plaintiffs  se^  an 'in- 
junction restraining  the  defeudant  from 
maintaining  and  aslng  a  spur  track  on  its 
line  of  railway  near  their  reeldence  in  the 
dt^  of  North  TaUma  tintll  such  time  as 
the  def^dant  shall  acquire,  as  against  the 
In  tiffs,  the  right  to  ao  maintain  and  use 
each  ^nr  track  by  eminent  domain  proceed- 
ings. From  a  decree  in  favor  of  the  plain- 
tiffs,  the  defendant  has  appealed. 

The  accompanying  plat,  which  Is  a  por- 
tion of  one  Introduced  in  eTldoice,  Till  aid 
In  a  correct  understanding  of  the  tacts: 


with  In  the  least,  ^ while  cars  or  en- 
gines may  be  croEelng  the  alley. 

Respondents  rest  their  rlgtit  to  have  ap- 
pellant restrained  from  maintaining  and  us- 
ing its  indostrlal  track  In  such  close  prox- 
imity to  their  proper^  until  It  acquires  the 
right  80  to  do  as  against  them  by  eminent 
domain  proceedings,  upon  the  damage  whlidi 
they  allege  results  to  their  property  from 
the  smoke,  fumes,  and  cinders  emitted  and 
cast  upon  their  property  from  engines  run- 
ning upon  the  track,  and  also  from  noise  and 
vibration  caused  by  the  rmmlng  of  cars  and 
engines  upon  the  trade. 

The  natore  and  extent  nt  this  alleged 
damage  Is  told  In  the  testimony  of  respond- 


Bespondenta  own  lot  6  on  which  they 
maintain  their  residence,  and  also  a  garage 
on  the  northwest  cwner  thereof.  Appellant 
owns  lots  7,  B,  9,  and  10.  on  which  it  main- 
tains Its  Tallwiv  and  also  a  wpar  track  alli- 
ed 'industrial  track."  Bemjamln  Toung 
owns  lot  11,  on  which  he  maintains  a  man- 
ufacturing plant  and  a  warehouse  contiguous 
to  uvel^fs  Indnstrlal  track.  In  June^ 
1911,  when  appellant  commenced  Uie  ooo- 
strnetton  of  Its  tndiuMal  tra^  upon  the 
line  indicated  <m  the  plat,  respondents  com- 
meoced  tiUs  action.  While  they  prayed  for 
a  temporary  injunction,  we  assume  from  the 
record  btfore  ns  tbat  none  was  Issued.  In 
any  event,  the  Industrial  track  was  eon- 
structed  some  time  before  the  trial  of  the 
cause  upon  the  merits,  whldi  occurred  in 
October,  mi.  'Sbin  tra(^  Is  used  tor  a  team 
tauk,  at  least  as  fAr  as  the  alley,  b^ond 
which  It  appears  to  be  used  only  for  ship- 
ments to  and  from  Tohi^s  warehouse.  Be- 
fore the  trial,  appellant  had  acquired  from 
the  dty  of  North  Yakima  a  franchise,  giv- 
ing ft  the  right  to  constmct  Its  Industrial 
track  across  the  alley,  which  franchise  pro- 
vided: "That  said  track  shall  only  be  used 
to  serve  the  warehouse  to  be  constructed  and 
maintained  on  lot  11."  This  track  Is  about 
nine  feet  from  the  northwest  comer  of  re- 
spondents' lot,  about  35  feet  from  the  north 
line  of  their  lot  at  Its  middle  point  and  about 
60  feet  from  the  northeast  comer  of  their 
lot  Where  the  trade  crosses  the  alley,  there 
la  maintained  a  good  plank  crossing,  so  that 
travel  through  the  alley  Is  not  interfered 


ent  EL  BL  De  Kay  as  follows:  "Q.  Now,  can 
yon  state  what  effect  the  running  of  trains 
on  this  spur  track  has  on  your  property  with 
reference  to  smoke?  *  •  •  A.  Why,  we 
smoke  whenever  the^  come  In  and  -the 
wind  Is  right  Q.  About  how  much  smoke, 
Mr.  De  EayT  A.  It  la  pretty  bard  to  state. 
It  nrlee  In  tiie  amount  according  to  how 
hard  they  work  getting  out  Q.  Where  are 
your  bedrooms  situated  in  this  house  T  A. 
They  are  on  the  north  side  of  the  house. 

Have  yon  ever  op«wd  your  bednxnn  wtai- 
dow  when  a  train  was  m  that  spnr  track, 
an  engine?  A.  Why,  we  have  them  open,  as 
a  rule,  all  the  ttma  Q.  State  to  the  court 
what  the  effect  was  with  the  window  open. 
A.  I  think  tt  vras  Tuesday  or  Wednesday 
night  my  wife  and  I  were  In  the  room,  stt- 
tlng  ttttset  when  the  swltdi  engine  came  In. 
There  was  oiougb  smoke  came  In  to  fill  the 
bedroom  with  amoke^  •  •  •  q.  now, 
when  did  you  say  that  wasi  A.  Tuesday  or 
Wednesday  night,  this  week.  Q.  Hare  you 
noticed  InconTenlences  from  smoke  on  other 
occasions,  Mr.  De  Kay?  A.  Yes,  sir.  Q. 
State  what  the  facts  are  with  reference  to 
dnd^n.  A.  Well,  there  Is  more  or  less 
cbiders.  Of  course  we  haven't  noticed  them 
so  much  as  we  have  the  smoke.  They,  as  a 
rule,  light  on  the  ground  or  on  the  roof; 
cfHisiderable  soot  comes  out  with  the  smok& 
Q.  Have  you  noticed  any  soot  In  the  rooms 
In  your  house?  A.  No,  I  don't  know  as  I 
have.  Q.  Have  you  noticed  any  soot  on  the 
porch?  A.  Yes,  I  have  noticed  It  around  on 
the  walks  and  dotheL  •  •  •  Q.  You  do 
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Knne  mublng  out  home^  doron,  Mr.  De  Kay? 
A.  Yes,  some.  Q.  And  bang  It  oat  on  a  line 
in  tba  rear  of  tli6  lot?  A.  Tes.  Q.  State 
what  effect  smoke  and  cinders  have  on  tbe 
^thii^.  A.  Well,  I  baven't  uotloed  tlie 
effect,  except  that  I  have  eeen  them  on  the 
dotbes.  •  •  •  Q.  Now,  do  they  run 
trains  In  there  at  night?  A.  As  a  nile 
most  ot  thdr  switching  Is  dme  nights.  Q. 
What  ^Eect  does  that  have  npon  yon?  A. 
Why.  the  noise  wakes  ns  np,  as  a  rolc^  erery 
time  th^  come  in.  Q.  Have  yon  noticed  any 
jarring  or  vibration?  A.  Tes.  Q.  To 
what  extent  have  yon  noticed  vibration,  Mr. 
De  KayJ  A.  Well,  three  or  ftmx  occasions 
in  the  last  month  I  have  noticed  it  enough  to 
jar  the  window  sfils.  That  Is  a  sign  tbe 
house  is  well  bnllt  It  It  was  of  a  less  snb- 
stantlal  character,  there  would  have  been 
more  of  it.  Q.  Now,  what  effect,  If  any, 
does  the  noise  at  n^ht  have  upon  you  and 
your  family?  •  •  •  A.  As  a  rule,  It 
wakes  all  of  ns  up.  Q.  About  how  often 
do  they  run  trains  in  there,  Mr.  De  Kay?  A. 
Moat  every  day;  most  every  night" 

Respondent  Gertrude  De  Kay  testlfled.  In 
part,  as  follows:  "Q.  Now  you  may  state 
what  effect  the  running  of  trains  has  upon 
you  and  your  property  with  reference  to 
smoke.  *  •  •  A.  Why,  If  the  wind  is  to- 
ward the  house  the  house  is  filled  with 
smok&  A  good  deal  depends  upon  the  weath- 
er and  the  prevailing  winds.  Q.  Well,  what 
are  the  prevailing  winds,  Mrs.  De  Kay?  A-. 
Usually  from  the  northwest  Q.  That  would 
hare  the  effect,  then,  of  driving  the  smoke 
towards  your  property?  A.  In  our  bedroom 
windows,  In  our  north  windows.  Q.  Yon  say 
your  bedroom  windows  open  to  the  north 
next  to  the  track?  A.  Tee,  all  of  onr  sleep- 
ing rooms  open  to  the  north,  Q.  Can  you  re- 
call any  particular  time.  Mrs.  De  Kay,  when 
yon  especially  noticed  smoke  in  your  bed- 
room? A.  Wdl,  wet  heard  the  train  coming, 
we  sat  at  the  window  especially  to  notice  mo 
as  to  be  sure  just  how  the  smoke  came,  and 
it  came  directly,  was  wafted  into  onr  bed- 
room window,  and  filled  our  room  full  of 
black  smoke,  not  only  that  room,  but  our 
dining  room  and  the  parlor  was  filled.  Q. 
Now,  Mrs.  De  Kay,  state  what  the  facts  are 
from  tbe  running  of  trains,  what  effect  it 
has  with  reference  to  sooL  A.  Well,  any 
clothing  that  is  on^  The  porches  are  cot- 
ered  with  fine  soot,  the  window  sills,  and  so 
forth;  any  dothlng  tiiat  is  on  the  line  Is 
covered  with  soot  Q.  State  whether  or  not 
there  is  any  soot  found  in  yonr  rooms.  A. 
Tes,  sir;  in  dusting  Z  notice  it  every  day. 
Q.  Now  wbat  effect  does  the  running  of 
trains  on  the  spur  track  have  with  reference 
to  vibration?  A.  Well,  tlie  lumse  vibrates, 
the  windows  shake,  and  we  can  notice  it  at 
night  when  we  are  lying  in  bed;  we  can  no- 
tice the  bed  shake.  Q.  Do  yon  notice  any 
Inconvenience  from  noises?   A.  Tes,  sir." 

We  find  no  evidence  in  the  record  indices 


ing  any  different  or  greater  damage  result- 
ing to  the  propoty  of  respondents  from  the 
use  ftf  tbe  industrial  track  than  that  shown 
by  tUs  testimimy  of  the  respmdmts.  There 
is,  however,  some  testimony  of  real  estate 
men,  showing  the  propfflty  to  have  a  some- 
what less  market  value  because  of  the  con- 
struction and  use  of  the  industrial  track. 

[1]  It  is  evident  from  the  prayer  of  the 
complaint  and  tbe  argument  of  counsel  for 
respondents,  that  they  are  not  proceeding 
npon  the  theoi^  that  tb»  use  of  ai^llant's 
Industrial  track  is  attended  by  any  negU- 
genc^  nor  that  its  operatUm  creates  a  nui- 
sance; but  that  appellant  may  acquire  tiie 
right  to  so  cause  such  damages  as  against 
respondents  by  emlnoit  domain  proceedings. 
They  Invoke  the  provision  of  section  16,  art 
1,  of  our  state  Constitution,  which  reads: 
"No  private  property  shall  be  taken  or  dam- 
aged for  public  or  private  use  vrlthont  just 
compensation  having  been  first  made  or  paid 
into  court  for  the  owner." 

The  Question  of  the  correct  construction  of 
this  provlsiott,  In  so  far  as  there  Is  Involved 
the  nature  of  the  damage  which  is  required 
to,  be  compensated  for,  was  given  considera- 
tion and  exhaustively  reviewed  by  this  court 
In  Smith  V.  St.  Paul,  etc,  R.  Co.,  S9  Wash. 
855,  360.  362,  SI  Pac.  810,  812  (70  L  B.  A. 
1018,  109  Am.  St  Rep.  88^.  We  said:  "Ap- 
plying to  the  constitutional  provision  In  qnes- 
tion  the  usual  tests  and  rules,  and  having 
due  consideration  for  tbe  weight  of  judicial 
opinion,  as  we  find  It  expressed  by  the  courts 
that  bave  passed  jipon  this  question,  we  are 
disposed  to  hold  that  the  word  'damaged,*  as 
used  In  our  Constitntion,  does  not  give  a  right 
of  action  In  a  case  where  the  Injuries  would 
have  been,  in  the  absence  of  said  word,  dam- 
num absque  Injuria  In  an  action  against  a 
natural  person  or  private  corporation.  It 
would  seem  to  be  only  reasonable  to  suppose 
ttiat  persons  acquiring  property  in  a  thickly 
settled  community  must  have  anticipated  the 
use  of  neighboring  property  In  a  manner  not 
alwa^  to  be  agreeable  and  pleasant  A  per- 
son buying  prt^rty  In  a  growing  city  must 
be  presumed  to  have  done  so  for  the  benefits 
to  ccnne  to  him  by  reason  of  belag  a  moper- 
ty  owner  lo  such  a  city.  The  presence  and 
<q>eratl<m  of  railroads  are  necessarily  at* 
tendant  upon  the  growth  and  prosperity  of 
such  a  dty  as  Spokane,  Probably  respond- 
ents would  not  have  become  property  owners 
tlwrein  bad  it  not  been  tor  tbe  present  and 
prospective  railroad  fadlities  of  the  city.  As 
such  purchasers  and  owners,  they  knew  that 
more  railways  would  be  required  as  the  city 
grew  and  became  more  important  The  very 
growth  and  development  which  made  dty 
property,  as  a  whole,  more  valnable^  and 
portunltles  for  business  prosperity  greater, 
required  the  building  and  operaUm  of  more 
railway  lines.  No  one  could  buy  iwoper^ 
in  such  a  growing  city  without  lealislng  that 
this  would  be  a  natural  and  necesssry  r» 
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Bolt  When  nich  new  lines  might  be  con- 
strnctedL,  a  person  eonld  not  foretelL  But  he 
would  know  tliat  they  most  be  near  other 
property,  and  that  their  operation,  however 
legitimate  and  careful,  mnst  entail  conse- 
quential Injuries  upon  the  owners  of  such 
nearby  property.  Electing  to  purchase  prop- 
erty in  such  a  community  where  his  proper- 
ty might  profit  by  the  Industrial  and  com- 
merdal  activities  of  others.  It  Is  bat  Just  to 
bold  that,  with  the  advantages,  he  shbuld 
also  accept  the  burdens  necessarily  Inciden- 
tal thereto.  *  •  •  The  ringing  of  bells, 
Bounding  of  whlatles.  rumbling  of  trains, 
and  other  usual  noises,  and  the  emission  of 
smoke,  gases,  fumes,  and  odora  are  necessari- 
ly Incidental  to  the  proper  operation  of  the 
road,  and,  when  not  resulting  from  negli- 
gence are  such  consequential  Injuries  as  must 
be  held  to  have  been  anticipated  by  any  one 
acquiring  property  in  or  about  such  a  clt7, 
and  are  regarded  as  damnum  absque  injuria." 
The  nature  of  the  alleged  damage  there  in- 
volved, aside  from  the  question  of  negligence* 
was  the  same  as  that  here  involved.  If  It 
differed  In  degree,  it  was  only  because  the 
track  of  the  railway  was  not  so  near  to  the 
pmperty  claimed  to  be  damaged  as  In  tfala 
esse.  la  botb  caseB  the  track  was  main- 
tained upon  property  belonging  to  the  rail- 
way company^  except  In  so  ftr  as  the  alley 
ben  Involved  1b  concerned.  The  doctrine  of 
that  case  was  reaffirmsd  In  Clnte  v.  North 
Yakima  ft  Valley  By.  Ga,  62  Wash.  631.  114 
Pac.  513.  Except  In  so  far  as  the  alley  cross- 
ing  is  concerned.  It  seems  to  us  those  deci- 
sions efTectuaUy  dlBpose  of  the  case  in  favor 
of  appellant  The  mere  dUTerence  in  the  de- 
gree of  injnt7  resnltlnc  from  0ie  operation 
of  the  railway  doea  not  affect  the  principle 
involved.  Difference  of  damagea  In  kind,  or 
damages  flowing  fiwm  negUgmce  on  the  part 
of  a^dlaa^  would  present  a  dlfferoit  qnM- 
tlon.  Some  contention  ia  made  by  comuel 
for  respondentia  rested  iip<m  tlie  ^orUon  of 
the  frandilse  restrlctinf  the  use  of  the  alldy 
croBring  to  the  Bervice  ot  tba  warehonse;  the 
argnmwt  being  that  this  iaagrant  for  apri- 
vate  pnrpooe,  and  ia  th»ef6re  void. 

[I]  It  1b  manlfBBt  Oat  respondents  have 
ao  Bncb  cpedal  pnqMrtar  Interest  in  that  por- 
tion of  the  alley  apon  which  the  crossing  is 
sitoated  as  they  have  in  that  portion  of  the 
alley  upon  wUdi  their  lot  directly  abuts.  In 
re  Fifth  Ava,  62  Wash.  218.  113  Pac.  762; 
Freonan  t.  Gentralla.  67  Wash.  142,  120  Pac. 
886.  The  maintaining  and  use  of  a  railway 
track  in  that  pcution  of  the  oUey  iqKm  which 
req>ondaittf  lot  abuts  would  probably  give 
them  Bonie  ground  for  relief  under  our  hold- 
ing in  Land  v.  Idaho  ft  Wash.  N.  By.,  60 
WOBh.  674,  97  Pac.  666,  126  Am.  St  Bep.  910, 
but  <dearlr  that  ia  not  the  question  before  us. 
In  view  of  the  close  proximity  of  the  cross- 
ing of  the  alley  to  respondents'  tot,  they  pos- 
sibly have  the  right  to  have  the  track  so  con- 


structed across  the  alley  at  this  point  that 
the  usual  travel  through  the  alley  will  not 
be  obstructed  or  Interfered  with ;  but  we  are 
unable  to  see  that  their  rights  go  beyond 
this.  In  any  event  This  being  true,  It  may 
be  well  doubted  that  respondents  are  in  any 
position  to  challenge  the  validity  of  the  fran- 
chise ordinance.  Indeed,  It  may  well  be 
doubted  whether  they  would  have  any  right 
to  challenge  the  ai^)ellant's  right  to  main- 
tain this  crossing,  even  though  It  were  being 
maintained  under  a  license  created  merely 
by  sufferance  on  the  part  of  the  city. 

[3]  But  however  that  may  be,  It  seems 
plain,  under  section  L%  p.  648,. Laws  1911, 
being  a  part  of  our  Public  Service  CommlH- 
Blon  law,  that  the  railway  company  has  the 
right  to  maintain  such  a  track  by  consent 
of  the  city»  even  though  It  be  maintained  for 
the  exclusive  use  of  a  private  shipper.  There 
Is,  however,  nothing  in  this  franchise  ordi- 
nance which  indicates  that  this  warehouse 
Is  to  be  a  private  warehonse  for  the  accom- 
modation of  its  owner  alone  as  a  shipper. 
Indeed,  there  la  evidence  la  tba  record  indi- 
cating that  tt  iB  intended  to  1»  a  worebooBe 
tot  the  use  of  tlie  public 

We  are  of  the  opinion  that  the  Judgment 
of  the  learned  superior  court  must  be  re- 
versed and  the  actioa  dlsmlased.  It  iB  so 
ordered. 

OBOW,  a  3^  and  UHADWIOK,  OOSB, 
and  liOUMT,  JJ^  concur. 


SOBBNSON  V.  GHBISTIANSBN  et  aL 
(Supreme  Court  of  Washington.    Jan.  20, 
19130^ 

SoHoou  AND  School  Dihibicts  d  66*)  — 
PTTBcaASiNO  Land  fob  Otuitabiux  ahd 
Flatobound. 

A  school  district  can  purchase  land  on 

which  to  erect  a  gymnasium  and  construct  a 

playgrouDd  for  cbildrea  of  the  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  Cent  Dig.  H  162-167;  Dec. 

Dig.  I  66.»] 

Departm«it2.  Appeal  from  Superior  Court, 
Snohomish  County;  W.  P,  Bell,  Judgei 

Action  by  Samnetl  K.  Sorenaoa  agotoBt  P. 
N.  ChrlstlanBen  and  othera.  Judgmwt  for 
plaintiff.  D^endant  Wm.  D.  PerUna  ft  Co. 
appeala,  Beveraed  and  remanded*  with  In- 
structions. 

Kerr  ft  McCord  and  J.  N.  Hamlll,  aU  of 
Seattle,  for  appellant 

FULLERTON,  J.  On  December  0,  1911,  a 
special  meeting  of  the  votera  of  school  dis- 
trict No.  6  of  Snohomish  county  was  htid, 
at  whi(^  meeting  the  directors  of  the  school 
district  were  directed  to  purchase  certain 
specifically  described  tracts  of  land  to  be 
used  by  the  children  of  such  district  "as  a 
gymnasium  and  playground."    Acting  pur- 
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suant  to  the  direction  so  given,  the  board  of 
directors  purchased  the  lots  described  from 
the  owner  thereof,  taking  title  thereto  in 
the  name  of  the  district,  and  Issued  to  such 
owner  two  warrants  aggregating  $550  drawn 
on  ^e  -funds  of  the  district  In  payment 
thereof.  These  warrants  were  duly  present- 
ed to  the  county  treasurer  for  payment,  bnt 
the  treasurer,  concetving  that  he  had  no 
funds  applicable  to  their  payment,  Indorsed 
them,  as  required  by  statute,  and  returned 
them  to  the  holder.  SubsoQuently  the  war- 
ants  were  purchased  by  the  appellant  in  the 
present  action.  After  the  purchase  of  the 
warrants  by  the  appellant,  this  action  was 
begun  by  the  respondent  to  enjoin  their  pay- 
ment In  his  complaint,  the  respondent  al- 
leged, in  substance,  that  the  warrants  were 
Illegal  and  void  for  want  of  r^ularity  in 
their  Issuance,  and  because  Issued  as  the 
purchase  price  of  property  aoQuired  for  a 
purpose  not  authorized  by  law.  To  the  com- 
plaint the  appellant  answered,  setting  out  in 
detail  the  proceedings  leading  up  to  the  Is- 
suance  of  the  warrants.  To  this  answer  a 
demurrer  was  interposed,  which  the  trial 
court  sustained.  Subsequently  a  Judgment 
was  entered  joining  the  payment  of  the 
warrants;  the  Judgment  being  rested  on  the 
ground  "that  the  action  of  said  school  dis- 
trict In.  purchasing  said  lots  for  the  purpos- 
es Uforesald,  and  in  Issuing  said  warrants, 
was  ultra  Tires  and  of  no  legal  effect,  and 
that  uld  warrants  were  and  are  null  and 
Told."  TbiB  appeal  is  prosecuted  for  the 
Jodgmrat  M  entered. 

As  the  respondent  has  not  favored  ns  with 
a  brief,  and  as  the  complaint  does  not  opedf- 
Ically  point  out  the  objections  to  the  adiooi 
meeting  at  which  the  purchase  of  the  land 
was  directed,  we  are  uncertain  what  con- 
Btltutes  the  partlenlar  Irregularity  In  Um 
proceedings  that  is  tlioaght  to  render  them 
void.  We  have  eumlned  the  proceeding, 
nevertheless,  In  the  light  of  the  statute^  and 
can  find  nothing  therein  which  seems  to  ns 
to  Justify  the  conclusion  that  they  are  ei- 
ther irregular  ta  void.  The  notice  of  the 
meeting  given  bj  the  clerk  may  not  have 
been  as  full  as  could  be  made,  but  It  Is  suf- 
ficient under  the  rule  laid  down  In  Regan  v. 
School  District  No.  2B,  44  Wash.  623,  87  Pac. 
828,  and  State  ex  r^  Sdimd  IMstrict  Na 
56  V.  Superior  Ot,  69  Wash;  180,  124  Pac. 
484. 

The  case  last  cited  la  cmduslve,  also,  of 
the  principal  question  in  the  case.  We  th^ 
held  that  school  districts  could  exercise  the 
power  of  eminent  domain  to  acquire  land  for 
the  use  of  sdiool  children  as  an  athletic  field 
and  general  playground;  and  certainly,  if 
it  be  within  the  power  of  the  school  district 
to  acquire  land  for  these  purposes  by  con- 
demnation proceedings,  It  is  within  Its  pow- 
ers to  purchase  land  on  which  to  erect  a 
gymnasium  and  construct  a  playground. 


The  Judgment  appealed  from  will  there- 
fore be  reversed  and  remanded,  with  in- 
structions to  the  lower  court  to  overrule  the 
demurrer  to  the  answer  and  proceed  to  a 
final  determination  of  the  cause. 

MOUNT,  MiLIS,  M0BBI8,  and  ICAIN, 
JJ,,  concur. 


DOLLAR  v.  NORTHWESTERN  IMPROVB- 
MENT  CO. 

(Supreme  Court  of  Washington.   Jan.  26, 

1913.) 

L  Masteb  and  Sebvant  (|  278*)— Injuans 

— SUFFICIENCT  OF  EVIDENCE. 

Evidence,  in  an  action  for  personal  InJu- 
riea  from  a  gas  exploriop  in  a  <^>al  mine,  mM 
not  to  raise  the  IsBue  of  aei^gence  In  not  pro- 
viding sufficient  sir  for  Tentllatlon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  964,  966-968,  960-069, 
971,  072»  977;  Dec.  Dig.  r27&*I 

2.  EviDBiTOE  (I  207*)— ADitisazoini  01  Oouir- 

BEL. 

A  retort  by  defendant's  counsel  In  an  ac- 
tion for  injuries  to  a  miner  by  a  gas  ezplodon, 
made  when  interrupted  by  plaintiff's  counsel, 
that  tiie  mine  was  a  gaseouB  mine  and  foua  was 
likely  to  come  quickly  in  some  parts  of  it  did 
not  amount  to  an  admission  tliat  tlie  mine  was 
gaseous. 

[Bd.  Notcw— For  otlwr  eases,  see  Bvidence, 
Cent  Dig.  ||  707-712;  Dec.  Dig.  f  207.*] 

3.  Evidence  266*)— Aduibsionb— Bmcr. 

Any  adn^slon  by  defendant.  In  aa  axstion 
for  injories  to  a  miner  by  a  gas  exploaiou, 
that  the  ndne  was  a  gaseous  mine  and  that  gas 
was  likely  to  come  quickly  in  some  parts  of 
It  did  not  show  the  work  in  progress  when  the 
explosion  occurred  was  "approaching"  a  i^e 
where  an  accumulation  of  explosive  gases  was 
likely,  or  that  there  was  imminent  danger 
therefrom,  so  as  to  require  safety  lamps  un- 
der Rem.  &  BaL  Code,  |  7400. 

[Ed  Note. — For  other  cases,  see  SMdeaee, 
Cent  Dig.  H  1029-1060;  Dec.  Dig.  i  266.*] 

Department  2.  Appeal  fn>m  Superior 
Oonrt,  King  County;  H.  A.  P.  Myers.  Judge 

Action  by  Anton  Dollar  against  the  North- 
western Improvement  Company.  From  a 
Judgment  for  ^aintiff,  defoidant  a^mla. 
Reversed  and  remanded,  with  dlrectioiis  to 
oiter  Judgment  for  defendant 

C.  H.  Winders,  of  Seattle,  for  appellant 
H.  M.  Rame^,  Jr.,  of  Seattle,  ft>r  respondent 

MAIN,  J.  This  Is  an  action  tcx  damagss 
for  personal  injuries.  The  rei^ondait  la  a 
coal  miner.  The  appellant  la  the  operator  of 
a  owl  mine  at  Bavensdale,  Wash.,  known  as 
mine  No.  2.  On  April  26,  1011,  at  the  hoor 
of  about  630  o*do<!k  a.  m.,  the  respondoit 
while  at  work  In  the  mine,  was  injured  by  a 
minor  gas  explosion.  His  Injury  was  pain- 
ful but  not  permanent,  and  disabled  him 
from  work  for  a  few  weeks.  The  cause  was 
tried  before  the  court  and  a  Jury.  At  the 
conclusion  of  the  respondent's  evidence,  the 
appellant  challenged  the  legal  sufficiency  of 
the  evidence  and  moved  the  court  for  a  di- 
rected verdict  CHils  being  overruled,  Oie  ap- 
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pellant  Introdnced  In  evidence  a  dia^am  of 
tbe  mlAe  wliereln  the  accident  occurred,  and 
rested,  aztd  again  moved  the  court  for  a  di- 
rected vwdlct,  whidk  motion  being  oTerrnled, 
the  case  was  submitted  to  tbe  Jury  and  a  ver- 
dict returned  for  the  respondent  In  the  sum 
of  fSSO,  upon  which  Judgment  was  entered. 
Motion  for  Judgment  notwithstanding  the 
verdict  and  a  motion  for  new  trial  were  made 
and  overruled,  from  whl(^  the  cause  Is 
brought  here  on  appeal. 

At  the  Ume  of  the  accident,  the  level  In 
mine  No.  2  where  the  re^mndent  was  work- 
ing was  being  developed.  There  was  a  gang- 
way driven  both  north  and  south  from  the 
en^.  Tbe  development  work  at  the  tlm*; 
was  in  extending  the  north  gangway,  driving 
an  airway  60'  feet  above  and  paraUd  with  1^ 
and  driving  chutes  connecting  the  gangway 
and  the  airway.  This  work  was  being  car- 
ried on  by  the  men  working  In  three  shifts ; 
the  first  working  from  7  a.  m.  to  8  p.  m.; 
tbe  second  from  8  p;.  m.  to  11  p.  m.;  and  the 
third  from  11  m.  to  7  a.  m.  Two  m&i  on 
each  shift  were  mgaged  In  extending  the 
gangway;  one  In  extending  the  airway,  and 
one  the  diute.  The  situation  will  be  bettv 
understood  by  the  examination  of  a  diagram 
which  was  introduced  In  evldaice  and  Is  set 
out  herein. 


chute  back  approximately  six  feet  At  this 
time  lie  left  the  face  of  tbe  chute  where  he 
was  working  to  go  out  into  the  gangway,  and 
returned  In  from  two  to  four  minutes.  Im- 
mediately upon  bis  return,  the  explosion 
which  caused  the  injury  occurred.  The  re- 
spondent worked  wltb  an  open  light  as  did 
all  the  other  men  employed  upon  this  work. 
Thero  had  been  no  gas  at  any  time  during 
the  working  of  the  three  shifts.  The  air  was 
good,  and  the  first  Indication  of  the  presence 
of  gas  was  the  explosion  itself. 

The  respondent,  in  paragraphs  4,  6,  and  6 
of  his  complaint,  as  grounds  of  negligence  on 
the  part  of  the  aiqpellant,  alleges:  (1)  Fail- 
ure to  provide  a  good  and  sufficient  amount 
of  ventilation ;  (2)  that  the  air  was  not  made 
to  circulate  through  tbe  shafts,  levels,  and 
working  places  of  the  mine:  (3)  failure  to 
Inspect  on  the  day  of  tbe  accident,  or,  if  an 
Inspection  were  made  and  gas  discovered, 
failure  to  note  that  fiict  on  tbe  bulletin  board 
at  tbe  mouth  of  the  mine;  and  (4)  failure  to 
withdraw  all  workmen  from  the  portion  of 
the  mine  wherein  the  acddoit  occurred. 

In  Bern,  ft  Bal  Oode^  i  7381.  It  Is  provid- 
ed that:  *TbB  owner,  acent  or  operator  of 
every  coal  mine,  whether  operated  by  shafts, 
slopes,  or  drifts,  shall  provide  in  eve^  coal 
mine  a  good  and  suffldent  amonnt  of  ven- 


I  .-*   H'****  Cawfli^   


Hie  ret^ndoit  was  woAlng  In  chute  16. 
Two  men  were  extending  the  gangway  and 
were  at  the  point  indicated  by  the  letter  X 
upon  the  diagram.  One  was  engaged  in  ex- 
tending the  airway.  There  was  also  a  mo- 
toiman,  whose  duty  it  was  to  drive  the  mo- 
tor along  the  gangway.  The  air  passed 
through  the  gangway  until  It  reached  the 
last  opCT  cbute,  and  then  through  this  cbute 
into  the  airway,  and  through  the  airway  out 
of  the  minfc  The  last  chute  being  worked 
shown  on  tbe  diagram  as  16,  as  well  as  the 
extension  of  the  gangway  heyond  the  last 
open  chute,  was  supplied  with  air  by  what 
Is  known  as  a  "booster"  fan,  which  Is  set  In 
the  gangway  and  picks  up  the  main  volume 
of  air  and  throws  tbe  same  into  the  last 
chute  and  to  the  end  of  the  gangway. 

The  respondent  was  the  only  witness  who 
testified  as  to  the  manner  of  the  accident 
and  the  method  of  doing  the  development 
work.  He  went  to  work  on  the  third  slilft 
on  the  night  of  April  24th,  and  worked 
In  chute  10  from  11  p.  m.  until  about  5:30 
a.  BL,  during  which  time  he  had  drlroi  this 


tllatlon  for  such  persons  and  animals  as 
may  be  employed  therein,  the  amonnt  of 
air  in  circulation  to  be  In  no  case  less  tban 
one  hundred  cubic  feet  per  minute  for  each 
man,  boy,  horse,  or  mule  employed  In  said 
mine,  and  as  much  more  as  the  inspector 
may  direct,  and  said  air  must  be  made  to 
circulate  through  the  shafts,  levtis,  stables, 
and  working  places  of  each  mine  and  on  the 
traveling  roads  to  and  from  all  such  working 
placea"  It  will  be  noticed  that  this  sec- 
tion of  tbe  statute  required :  (1)  That  every 
coal  mine  shall  have,  a  good  and  sufficient 
ventilation;  (2)  tbe  amount  of  air;  and  (3) 
that  the  air  must  be  made  to  circulate. 
A  careful  reading  of  the  record  In  this  case 
demonstrates  that  there  is  no  evidence  sup- 
porting any  of  the  above  allegations  of 
n^llgence  in  the  complaint,  or  showing  that 
the  section  of  the  statute  above  referred  to 
had  not  been  complied  with,  unless  the  an- 
swer of  the  respondent  to  a  single  question 
propounded  to  bim  by  bis  counsel  can  be 
construed  as  evidence  of  negligence  or  of 
tbe  neglect  of  duty  imposed  by  the  statnta 
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[1]  On  direct  examination  he  testified,  In 
effect,  that,  If  there  had  been  enough  air, 
the  gas  would  not  have  remained  In  the 
chnte  where  he  was  working.  This  is  not 
evidence  of  a  fact,  but  Is  a  mere  conclusion, 
and  does  not  even  specify  the  amount  of  air 
which  the  witness  would  deem  sufficient  fpr 
the  purpose.  The  amount  of  air  necessary 
cannot  be  measured  by  the  judgment  of  the 
witness,  but  must  be  determined  by  the  re- 
Qulrements  of  the  statute.  We  think  this 
evidence  Is  not  sufiEtdent  to  send  the  case  to 
the  Jury  upon  any  of  the  above  allegations 
of  negligence,  or  upon  a  failure  to  comply 
with  the  prescribed  statutory  duty. 

Paragraph  7  of  the  respondent's  complaint 
alleges:  "That  on  said  25th  day  of  April, 
1911,  plaintiff  was  working  at  a  place  in 
said  level  No.  2  at  a  point  about  50  feet 
from'  the  face  thereof,  and  about  C  a.  m.  on 
the  said  date  plaintiff  had  occasion  to  walk 
towards  the  face  of  said  level,  and,  while 
80  doing,  the  light  carried  by  him  ignited 
the  gas  collected  In  said  level,  causing  an 
ezploBiott  and  thereby  inflicting  npon  the 
plaintiff  the  injuries  hertinafter  set  forth. 
That  on  the  day  of  said  acddent  to  plaintiff 
as  aforesaid,  upon  going  to  work  in  said 
mine,  plaintiff  was  not  funil^ed  with  a 
safety  lamp,  and  was  advlaed  by  flie  def^d- 
ant  that  the  same  wb^  not  necessary  or  re* 
(lidred,  and  waa  informed  by  the  def^dant, 
through  notices  on  said  bulletin  board,  that 
said  mine  and  tlie  level  on  which  be  was  to 
work  were  free  firom  said  gas.  The  plaintiff 
in  no  way  contributed  to  tlie  Injuries  sns- 
talned  by  reason  of  said  accident"  Bern,  ft 
BaL  Code,  1 7400,  provides :  "In  every  worktog 
of  a  coal  mine  approaching  any  place  where 
there  is  likely  to  be  an  accnmolatlon  of 
explosive  gases,  or  in  any  working  where 
there  Is  imminent  danger  from  explosive 
gases,  no  light,  lamp,  or  fire  other  than  a 
magnetic  lotted,  air  locked,  or  lead  locked 
safety  lamp  shall  be  allowed  or  used,  ex< 
cept  by  mine  superintendents  *  *  *  who 
may  use  such  lamps  as  may  be  aivoved  by 
the  state  mine  Inspector," 

The  appellant  contends  that.  In  paragraph 
7  of  the  complaint,  there  Is  no  allegation  of 
negligence  In  the  failure  to  require  the  use 
of  a  safety  lamp,  and  that  the  allegation 
therein  contained,  referring  to  safety  lamps, 
only  goes  to  the  effect  of  alleging  that,  on 
the  day  In  Question,  the  failure  to  furnish 
a  safety  laipp  was  an  indication  that  the 
mine  was  not  on  that  day  gaseous.  The  com- 
plaint is  not  artfully  drawn,  but  for  the 
purposes  of  this  decision  we  will  assume, 
without  deddiug,  that  the  allegation  is  suf- 
flcieut  The  question  then  arises.  Did  the 
defendant  fail  to  furnish  the  plaintiff  with 
a  safety  lamp  as  required  by  the  statute? 
The  measure  of  the  appellant's  duty  is  the 
statute.  This  court,  In  Delaskl  v.  North- 
western Improvement  Co.,  61  Wash.  2SQ,  261, 
112  Fac.  S41,  SH  said:  'The  provisions  of 


the  statute  measure  the  respondent's  duty. 
The  Legislature,  In  recognition  of  the  haz- 
ards of  working  in  coal  mines,  has  made 
careful  jhtovIsIous  for  their  Inspection  and 
Imposed  imperative  duties  upon  those  who 
own  and  operate  them.  The  purpose  of  the 
law  is  to  provide  a  reasonably  safe  place 
for  the  men  to  work.  A  failure  to  obaem 
these  provisions  is  n^ligenoe  per  b&" 

An  Inspection  of  the  mine  was  made  every 
morning  before  any  of  the  men  were  per- 
mitted to  enter  it  If  from  this  Inspection 
It  was  discovered  that  the  Inlne  was  gaseous, 
that  fact  would  be  noted  on  the  bulletin 
board  erected  at  the  mouth  of  the  mine. 
If  the  board  was  clear  when  the  men  went 
to  work,  it  was  in  effect  a  declaration  that 
the  mine  was  free  from  gas.  When  the 
respondent  entered  the  mine  at  the  b%ln- 
nlng  of  the  third  shift,  oa  the  nli^t  at 
April  24,  1911,  the  bulletin  board  was  dear. 
As  has  already  been  stated,  the  men  <»t  all 
three  shifts  working  In  this  level  used  op- 
en Ug^ts,  and  there  was  no  indication  oC 
gases  until  the  Instant  of  the  accident  The 
statute  does  not  require  the  use  ct  a  safety 
lamp  in  all  coal  mines  and  at  all  eveiits. 
But  it  does  require  the  use  ot  a  safety  lamp 

(1)  in  tlie  working  of  every  coal  mine  "ap- 
jwoaching  any  place  where  thare  is  Uk^  to 
be  an  accnmulaUon  of  explosive  gases,"  or 

(2)  in  any  working  where  there  Is  imminent 
danger  from  explosive  gases.  There  is  no 
evidence  In  the  record  which  shows  that 
ihe  development  work  then  bdng  prosecated 
was  apprradiing  a  place  where  there  was 
likely  to  be  an  accnnmlation  ot  e^loalTe 
gases,  or  that  there  was  Imininent  danger 
from  eqdoslTe  gases.  But  the  respondent 
contends  that  the  an^ellant  admitted  that 
this  was  a  gaseous  mine,  and  that  this  ad- 
mission brings  it  within  the  statute. 

[2]  This  contention  is  based  upon  a  col- 
loquy which  took  place  during  the  trial  be- 
tween the  counsel  for  the  respective  parties, 
while  the  respondent  was  under  cross-ex- 
amlnatloD.  The  appellant's  counsel,  being 
Interrupted  by  counsel  for  the  respondent 
retorted  In  effect  that  it  was  a  gaseous  mine 
and  gas  was  likely  to  come  qulddy  in  some 
parts  of  it  This  retort,  made  In  reply  to  a 
fortuitous  Interruptiou  by  opposing  counsel, 
does  not  rise  to  the  dignity  of  an  admission. 

[3]  But,  If  It  were  assumed  that  it  did,  it 
still  is  qualified  in  such  a  way  as  to  be  of  no 
avail  to  the  respondent  The  evidence  In  the 
case  was  therefore  not  suflBdent  to  raise  a 
question  ot  tact  to  be  presented  to  the  Jury. 
The  motion  for  Judgment  notwithstanding 
the  verdict,  should  have  been  granted. 

The  case  will  be  reversed  and  remanded, 
with  direction  .to  the  superior  court  to  enter 
a  Judgment  for  the  appellant  notwithstand- 
ing the  verdict. 

MOUNT,  ELUS,  and  UOBBIS,  JI^  con- 
cnr. 
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SILBON  et  nz.  t.  PACIFIC  BREWING  & 
ICALTING  CO. 

(Sapreme  Ooart  of  Washiiigttni.   Jan.  29, 
1B18.) 

1.  REFOBUATIOn   OF    IZtSTBUlCENTS    (|  17*}— 

Mistake. 

PartleB  having  attempted  to  put  in  writing 
an  agreement  actually  entered  into,  but  failed 
because  of  mistake  oi  themaelves  or  of  the  scriv- 
ener, the  inatrament  ma;  be  reformed  to  express 
tbe  true  agreement 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Inatrameoti,  Cent  Dig.  H  68-71;  Dec  Dig. 
I  17.*3 

2.  BSFOBlCATIOn    OF   IlTSTBUMENTB    (%  31*)— 
JUBISDICnOH. 

Reformation  of  an  Instrument  for  mistake 
may  be  had  In  any  nroceeding  or  action  in  a 
court  having  equitable  jurisdiction,  where  a 
party  to  tbe  agreement  seeks  to  take  advantage 
of  the  mistake. 

[Ed.  Note^FoT  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  |  118;  Dec.  Dig.  | 
SL*] 

3.  RefOBMAHON   Of   iHaiBUMEnTS   (S  28*}— 

Bbtofpel. 

A  party  is  not  estopped  to  have  an  instm- 
ment  refonned  for  mistake,  because,  when  it 
was  presented  to  its  agent  for  execution,  he  was 
somewhat  negligent  in  failing  to  discover  that 
it  did  not  express  tbe  true  agreement 

[Ed.  Notfc— For  otiier  cases,  see  Befwmation 
of  Instrament%  Cent.  Dig.  |  82;  Dec.  Dig.  { 
28.*] 

Dqiartmcmt  2.  Appeal  from  Superior 
Goart,  Fierce  County;  Ernest  M.  Card, 
Jadge. 

Action  by  Gu8  Silbon  and  wife  against  the 
Pacific  Brewing  ft  Malting  Company.  Jodg- 
ment  for  def^dant,  and  plalntllfs  appeal. 
Affirmed. 

Geo.  SanlBberry,  of  Seattle,  for  appellants. 
Bnrkey,  O'Brien  &  Bnrkey.  of  Tacoma,  for 
raqmndant 

rUI«LEBTON,  J.  The  appellants,  who 
were  plalntUfs  below,  brought  this  action 
against  tbe  resiwndent  to  recover  the  sum 
of  $420,  alleged  to  be  dne  under  a  certain 
written  lease  theretofore  entered  Into  be- 
tween the  parties.  In  the  complaint  it  was 
alleged  that  the  lease  in  question  was  en- 
tered Into  on  March  IS,  1911,  and  by  its 
terms  th,e  appellants  leased  to  the  respond- 
ent certain  premises  owned  by  them,  edtuated 
In  the  dty  of  Tacoma,  for  a  term  of  two 
years  from  and  after  April  1,  1911,  at  a 
monthly  rental  of  |160  per  month  payable 
In  adTance  on  the  1st  day  of  each  and  every 
month  dnrlng  the  term  of  the  lease;  the 
lease  being  further  conditioned  for  the  pay- 
ment of  flOO  as  attorney's  fees  should  the 
lessors  or  their  agents  Institute  proceedings 
in  court  to  recover  rents  due  thereunder. 
It  was  further  alleged  that  the  respondent 
entered  into  the  possession  of  the  property 
on  April  1,  1011,  and  continued  in  posses- 
sion thereafter  nnder  the  lease,  but  failed 
and  refused  to  pay  rratal  for  the  first  two 
months  of  tlie  tenancy.   The  respondent  In 


Its  answer  admitted  tbe  execution  of  the 
lease,  but  pleaded  affirmatlTely  that  the 
same,  by  reason  of  a  mutual  mistake  of  the 
parties,  did  not  express  tbe  actual  agree- 
ment entered  into  between  them,  and  asked 
that  the  lease  be  reformed  so  as  to  conform 
to  such  agreement,  setting  forth  wherein 
the  written  lease  did  not  conform  to  the 
lease  actually  entered  Into,  and  showing 
that  nnder  the  lease  as  actuaUy  entered  In- 
to there  was  nothing  due  to  the  appellants 
for  tbe  two  months  for  which  tbe  appellants 
sought  to  recover.  A  reply  to  the  answer 
was  filed  and  a  trial  entered  upon,  wherein 
the  respondent;  over  the  objection  of  the 
appellants,  was  allowed  to  introduce  evi- 
dence substantiating  the  auctions  of  Its 
answer.  At  the  conduslon  of  the  trial,  the 
court  made  findings  in  favor  of  the  re^ond- 
ent  and  entered  jndgmoit  reforming  the 
leaser  and  denying  to  tibe  appellants  the 
ri^t  to  recover. 

[1,2]  The  anpellants  first  assign  that  the 
court  erred  In  permitting  tiie  Introductlm 
of  evidence  tending  to  show  a  mutual  mis- 
take In  the  neentlon  of  Uie  lease,  contend- 
ing that  to  do  80  was  to  permit  the  terms 
of  a  writtm  Instmment  to  be  vailed  by  a 
contenqiOTaneons  parol  agreement  But  It 
is  among  tbe  acknowledged  powers  of  tibe 
courte  to  refiorm  vralttrai  instruments  nnder 
drcnmttances  sndi  as  were  shown  here. 
Where  there  has  been  an  agreement  actual- 
ly entered  Into  which  the  parties  have  at- 
tempted to  put  in  wilting,  but  have  failed 
because  of  a  mistake  either  of  themselves 
or  of  ttie  scrivener,  the  courte  having  juris- 
diction In  matters  of  equitable  cognisance 
have  power  to  reform  the  Instrument  in  such 
manner  as  to  make  It  express  the  true  agree- 
ment; and  this  In  any  action  or  proceeding 
where  a  party  to  tbe  agreement  seeks  to 
take  advantege  of  tbe  mlstoke.  True,  flie 
evidence  that  there  was  such  a  mistake  must 
be  clear  and  convincing  before  the  Juris- 
diction will  be  exercised,  a  mere  preponder- 
ance of  the  evidence  not  being  sufficient, 
but  there  Is  no  question,  in  this  Jnrisdicflon 
at  least,  that  the  power  to  reform  the  In- 
strument exists.  Dennis  v.  Northern  Pacific 
Ry.  Co.,  20  Wash.  320,  55  Pac.  210 ;  Preston 
v.  Hlll-Wilson  Shingle  Co.,  50  Wash.  377, 
97  Pac.  293 ;  Campbell  v.  Glazier.  61  Wash. 
520,  112  Pac.  490;  Rosenbaum  v.  Evans,  63 
Wash.  507, 115  Pac.  1054. 

[3]  It  Is  next  contended  that  the  evidence 
is  insufficient  to  justify  the  judgment  en- 
tered by  the  trial  court,  but  on  this  ques- 
tion also  we  think  the  record  Is  without 
error.  The  respondent's  agent  who  made 
the  contract  on  behalf  of  the  respondent 
testified  to  a  completed  agreement  prior  to 
the  preparation  of  the  writing,  and  showed 
wherein  the  writing  which  was  prepared  by 
the  respondent  failed  to  express  the  agree- 
ment   There  was  no  contradiction  of  his 
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testimony  on  the  main  qtiestlon,  although 
tliere  was  erldence  toidiiig  to  ihow  that  the 
agent,  wbea  the  written  Instrument  was 
preeented  to  Mm  tor  execatton,  may  have 
beon  somewhat  n^fUgoit  in  taUlng  to  dla- 
corer  that  It  did  not  ezpren  the  troe  agree- 
moiL  But  this  alone  Is  not  now  soffldent 
to  estop  the  reqwndent  from  having  the 
instrument  reformed, 
nie  jndgmakt  la  affirmed. 

MO0NT.  UAIN.  MOBBIB,  and  OUilS, 
JX,  concnr. 


BGHUI/TB  T.  BOULBVARD  GABDBNB 
LAND  CO.   (S.  F.  5,833.) 

(Sninema  Oonrt  <tt  GUifomla.    Jan.  9.  1918.) 

1.  OoBPouTioiTS  (I  67*)  — Stock  — **CAPnAi. 
Stock." 

&r.  Code.  {  800,  prohlUtiiw  directon  of 
corporations  mm  dividlnf,  wiuidrawing,  or 
paying  to  stoddK^ders  any  part  of  the  capital 
stock,  widch  ineans  not  the  shares  of  which 
ths  nominal  capital  Is  composed,  but  the  actual 
aaseti  of  the  corporation,  while  applying  In 
terms  only  to  the  directors,  deiMiveB  the  stock- 
boldars  as  well  of  the  power  to  do  the  forbid- 
den acts. 

[BU.  Note.— For  otter  esses,  see  Oorp<»atloiis, 
Gent.  Dig.  t|  181-188,  448;  Dec  Dig.  {  67!^ 

For  other  definitions,  see  Words  and  Pbrsses, 
YtiLltW.  9S9-867;  toL  8,  p.  7685.] 

2.  GOBFORATIOHS    (|    82*)— STOCK— SAUCB  OF 

Oapit&l  Stock. 

Despite  CXv.  Oode.  |  809,  prohibiting  di- 
rectors of  corporations  from  diTiding,  withdraw- 
ing, or  paying  to  stockholders  any  part  of  the 
capital  stock,  an  agreement  by  a  oorporation 
npon  the  sale  of  stock  to  redeem  it  at  a  fixed 
price  at  a  future  time  is  valid,  when  not  injuri- 
ously afEeeting  the  rights  of  the  corporatiott 
creditOBi;  agreement  to  redeem  being  part 
of  the  contract  of  sale  and  coming  into  exist- 
ence at  the  same  time  the  purchase  price  passed 
to  the  oori>orati<ML 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  285-295;  Dec.  Dig.  §  82.*] 

3.  CoHPOBATione  (|  82*>— Stock— Sdbbcbzf- 

TIONS. 

While  stipulations  limiting  tb«  apparent 
liability  of  suDscriberg  to  corporate  stock  are 
invalid  as  a  fraud  upon  other  subscribers,  an 
agreement  by  the  corporation,  at  the  time  of 
selling  Its  stock,  it  being  abundantly  solvent,  to 
repurchase  Its  stock  at  a  fatnre  tinw  is  not  In 
itself  such  a  fraud. 

.  Ua.  Note.— For  other  cases,  see  OorporationB, 
Cent  Dig.  fS  285-29S;  Dec.  Dig.  S  S2.*] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  John  Ellsworth,  Judge. 

Action  by  Henry  B.  Schalte  against  the 
Boulevard  Gardens  Land  Company.  From 
a  judgment  for  defendant,  entered  npon  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Beversed,  with  di- 
rections to  overrule  demurrer. 

J.  A.  Blston,  of  Berkeley,  and  Geo.  Clark, 
of  San  Francisco,  fbr  appellant  Keyes  A 
Uartln.  of  Beikdey,  and  Leon  B.  Martin,  of 
San  Frandsoo,  for  respondent 


SL0S3,  X  Hie  plaintiff  appeals  from  a 
judgment  In  foror  of  defendant,  entned 
npon  an  order  sostalidng;  without  leave  to 
amend,  a  denraner  to  tiie  platntUTs  first 
amended  complaint  The  conqilalnt  crattalus 
18  counts,  but,  by  stlimlatlon  of  the  parties, 
only  the  flrst^  the  second,  the  third,  the 
tuith,  the  elerentb,  and  the  twelfth  counts 
are  Included  In  Om  transcript;  the  omitted 
counts  being,  so  far  as  concerns  the  legal 
Qnestlcais  here  InrolTed,  precisely  slmUar  to 
one  or  another  of  those  before  ns. 

The  first  count,  with  amendments  subse- 
quently made  thereto,  alleges  that  <m  April 
S,  1908,  the  defendant,  a  corporation  organ- 
ized under  the  laws  of  California,  executed 
and  delivered  to  plaintiff  a  written  agree- 
ment reading  as  follows:  "Berkeley,  Cal., 
April  2,  1908.  This  agreement  to  accompany 
Boulevard  Gardens  Certificate  of  Stock  No. 
165,  Issued  to  Henry  B.  Scbulte  under  date 
of  April  3,  1908.  First  We,  the  undersign- 
ed, individually  and  severally,  promise  and 
agree  that  should  there  be  at  any  time  any 
assessment  levied  against  above-described 
certificate  of  8to<^  we  will  pay  the  same. 
Second.  We  further  promise  and  agree,  on 
behalf  of  the  Boulevard  Gardens  Land  Com- 
pany, that  should  the  purchaser  of  said  stock 
certificate  at  any  time  prior  to  the  payment 
of  dividends  equaling  the  fia.ce  value  of  said 
stock  wish  to  sell  the  same,  we  will  repur- 
chase it  at  par  value  providing  that  we  re- 
ceive ninety  (9(^  days'  notice  of  suc^  desire 
to  sell ;  and  should  the  stock  above  describ- 
ed be  so  repurchased  by  us  under  this  agree- 
ment, we  will  pay  to  the  holder  thereof  a 
sum  equal  to  eight  (8  pet)  per  cent  net  upon 
the  face  value  thereof  from  the  date  of  its 
purchase  to  the  date  of  its  sale  to  us.  [Sign- 
ed] George  Schmidt,  President  G.  W. 
Skilllng,  Vice  Pres.  Edward  Bonsall,  Di- 
rector. For  the  Boulevard  Gardens  Land  Co. 
[Corporate  Seal.]" 

The  certificate  referred  to  in  the  agree- 
ment was  a  certificate.  Issued  to  plaintiff  as 
owner,  for  20  shares  of  the  capital  stock  of 
the  defendant  corporation,  of  the  par  value 
of  flOO  per  share.  It  was  Issued  and  the 
agreement  executed  for  the  single  and  entire 
consideration  of  (2,000,  paid  by  plaintiff  to 
defendant  and  the  certificate,  vrlth  the  writ- 
ten agreement  formed  parts  of  a  single 
transaction  and  an  entire  contract  No  di- 
vidends were  ever  declared  or  paid.  On  De- 
cember 3,  1909,  plaintiff  gave  to  defendant 
notice  that  he  desired  defendant,  at  or  be- 
fore the  expiration  of  90  days,  to  repurchase 
the  shares  as  agreed,  and  offered  to  Indorse 
and  return  the  certiflcate.  After  the  lapse 
of  90  days,  to  wit,  on  March  8,  1010,  plain- 
tiff repeated  his  demand  and  tender,  and  Is 
still  able  and  willing  to  comply  with  t^e 
terms  of  his  tender,  The  defendant  refused 
to  pay,  and  has  not  paid,  any  part  of  the 
sum  Of  $2,000  agreed  to  be  paid  to  plaintiff. 
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It  Is  farther  alleged  that,  at  the  time  the 
contract  was  made  and  ever  alnce,  the  def^d- 
ant  owned  and  owns  sorplns  profits  exceed- 
ing, by  OTer  |60,000,  the  enm  of  the  corpo- 
rate debts,  together  wlth^the  valne  of  every- 
thlng  received  by  the  defendant  In  exchange 
for  Its  iBsned  shares  of  stock.  The  defend- 
ant conld  comply  with  Its  contract  without 
Injury  to  any  creditor  or  stockholder. 

The  second  count  relies  upon  the  same 
contract  It  omits  the  allegation  of  tender, 
bnt  seeks  to  show  that  a  tender  would  hare 
been  useless. .  Otherwise  the  count  does  not 
dlfr»  from  the  first  The  third  connt  con- 
tains substantially  the  same  avwm^ts  of 
&ct  as  the  first,  but  is  framed  with  a  view 
to  demanding  a  return  of  the  money  paid, 
on  the  theory  that  the  contract  la  Illegal. 
The  tenth  connt  is  based  on  a  contract  be- 
tween the  deteiQant  imd  one  D.  N.  Mitchell, 
In  the  following  form :  "Berkeley,  Cal.,  S^t 
9,  1007.  The  Boulevard  Gardens  Land  Com- 
pany, Incorporated,  hereby  agrees  to  pay  to 
D.  N.  Mitchell  of  Callstoga,  Cal.,  at  any  time 
after  one  year  (and  not  exceeding  elghte^ 
months)  from  the  date  hereof  the  sum  of 
twdve  hundred  and  fifty  ($1,250.00)  dollars, 
together  with  Interest  at  6  per  cent  from 
this  date  on  fl,000.00  for  the  return  and 
surrender  of  ten  (10)  shares  of  Boulevard 
Gardens  Stock  today  issued  to  blm  and  re- 
corded on  the  books  of  the  company.  The 
Boulevard  Gardens  Land  Company,  Inc.  By 
George  Schmidt,  Pres.  By  G.  W.  SktlUngs, 
Vice  Pres.'* 

It  will  be  obserred  that  whUe  Schulte^i 
contract  calls  tm  tbe  return  <Hil7  of  the  pux^ 
chase  price  of  the  shares,  with  interest,  the 
UltfdieU  agreemoit  annmes  to  bind  the  de- 
fendant to  pay  a  bttttus  of  $25  par  share,  If 
it  be  assnmed— there  Is  no  direct  allegation 
on  this  point — that  the  shares  were  brought 
ttoBi  the  company  at  par.  The  plaintiff 
claims  as  assignee  <tf  Mitchell's  rights.  In 
otbar  respects,  the  avermoitB  of  the  tmth 
count  are  like  those  of  the  first  With  like 
exceptions,  t3ie  eleventh  coni^  corresponds  to 
the  second,  and  the  twelfth  to  Qie  third. 

The  demurrer  went  to  each  count  It  was 
based  on  the  ground  of  want  of  facts,  and 
contained,  as  well,  various  specifications  of 
nncertalntgr,  amblpiity,  and  nnintelllgibUlty. 
"We  think  none  of  fibe  vedal  assignnients 
would  bave  Justified  a  sustaining  of  tbe  de- 
murrer without  leave  to  amoid,  and  we  shall 
therefore  confine  our  discussion,  as  counsel 
bare  done,  to  the  ccnslderatlm  ct  tbe  gea- 
enl  ground  of  want  of  flacts  to  oonstttnte  a 
cause  of  action. 

[1]  The  position  of  the -respondent  is  that 
tbe  contracts  for  the  retaking  by  the  corpo- 
ration of  its  own  shares  are  illegal  and  void 
as  in  violation  of  the  provisions  <^  section 
300  of  the  Civil  Code,  prohibiting  directors 
of  corporations  from  dividing,  withdrawing, 
or  paying  to  the  stoc^olders,  or  any  of 
than,  any  part  dt  the  capital  stock,  or  from 


reducing  or  increasing  the  capital  stock,  ex- 
cept as  provided  In  the  section;  The  phrase 
"capital  stock,"  as  used  in  this  section  and 
in  tb^  section  of  the  practice  act  from  which 
the  Code  provision  was  drawn,  has  been  con- 
strued In  various  decisions  of  this  court  Its 
meaning  has  been  definitely  settled  to  be, 
not  the  shares  of  which  the  nominal  capital 
la  compoed,  bnt  the  actnal  capital — i,  e., 
assets — with  which  the  corporation  carries 
on  its  corporate  business.  Martin  v.  ZeUer- 
bach,  88  CaL  309,  90  Am.  Dec  365  ;  3.  F. 
&  N.  P.,  R.  B.  Co.  V.  Bee.  48  CaL  308;  Kohl 
V.  Lilienthal,  81  Cal.  385,  20  Pac.  401.  22  Pac. 
680,  6  L.  B.  A.  620;  Tapscott  v.  Mex.  Col., 
etc.,  Co.,  153  Cal.  667,  96  Pac  271;  Bume  v. 
Lee,  156  CaL  222,  104  Pac.  43&  Although 
the  prohibition  runs,  in  terms,  only  against 
the  directors,  the  effect  of  tbe  section  Is  to 
deprive  the  stockholders  as  well  ot  power  to 
do  the  forbidden  acts.  KoU  t.  UUenthal, 
supra;  Bume  v.  Lee,  snpra. 

[2]  In  other  jurisdictions,  the  anthoritlea 
show  a  sharp  oonfilct  over  tbe  questlfm 
whether,  In  the  absence  of  any  statutory  or 
charter  restrictions,  a  corporation  may  em- 
ploy Its  assets  for  the  purchase  of  shares  of 
its  own  stock.  Cook  on  Oorp.  (eth  Ed.)  | 
311.  Bn^  In  view  of  tbe  Code  provisions  to 
whidi  we  have  referred.  It  cannot  be  doubted 
that.  In  this  state,  a  corporation  is  not  au- 
thorised to  make  suCb  purchase,  sbice  the 
result  would  be  to  lUe^Uy  withdraw  and 
pay  to  a  stockholder  a  part  of  the  "capital 
stock."  Bank  v.  Wldcersbam,  80  Oal.  6SB, 
661,  84  Pac.  444.  The  want  of  power  to 
buy  Its  own  stodc  does  not  prohibit  a  cmrpo- 
ratlon  turn  taking  the  stock  in  satisfaction 
of  a  loan,  or  wboi  otherwise  necessary  to 
save  itself  from  loss  (Balstcm  t.  Bank  of 
Gallfomla,  112  OU.  208,  213,  44  Pac.  478), 
but  the  general  role  is,  as  above  stated,  that 
tbe  purchase  Is  unauthorised.  Thus,  this 
court  has  condemned,  as  In  Tlolatim  of  sec- 
tion 800,  a  by-law>  sssaming  to  give  to  any 
stockboldo-  tbe  right,  upon  60  days*  notice, 
to  withdraw  from  the  corporation  and  to  re- 
ceive, upon  surrender  of  bis  stoCk.  Qie  amount 
paM  tberefor.  Vercoutere  v.  Golden  State 
Lu  Co.,  lie  CaL  410.  48  Paa  37S. 

In  the  case  at  bar,  however,  we  have  some-' 
thing  more  than  a  mere  attempt  by  a  stodE- 
holAa  to  s61L  and  by  the  corporation  to  bv^, 
tfiares  of  stoCk.  The  plalntUT  is  seeking  to 
enforce  a  part  of  an  entire  contract  under 
which  the  stock  was  originally  issued  to  him. 
Tbe  right  to  return  tbe  stock  and  to  receive 
the  sum  agreed  to  be  paid  upon  such  return 
was  a  material  and  indivisible  part  of  tbe 
consideration  upon  which  the  plaintiff  agreed 
to  become  a  stockholder.  As  between  the 
parties,  it  would  be  manifestly  unjust  to  per- 
mit the  corporation  to  retain  the  money  paid 
by  plaintiff,  and  at  the  same  time  to  repudi- 
ate the  promise  which  It  gave  In  exchange 
for  the  money.  The  obligation  to  pay,  upon 
a  return  of  the  shares,  the  sum  ai^reed  to 
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be  paid  la  not  to  be  Tiewed  as  a  new  under- 
taking, arising  after  the  plalntUt  has  assum- 
ed the  relation  of  stockholder.  It  came  Into 
being  colnddentaUy  wlOi  the  contract  by 
which  plaintiff  became  a  stockholder.  The 
■ale  to  plaintiff  was  conditional.  He  never 
became  a  atof&bolder  except  subject  to  the 
qualification  that  he  mls^t  return  his  shares 
upon  the  stipulated  terms.  In  Ophlr  Oons. 
Mines  Oo.  T.  Brynteson.  143  Fed.  829,  74 
O.  0.  A.  6%  the  drcolt  Court  of  Appeals 
f6r  the  Seventh  Olrcolt,  In  upholding  the 
right  of  recovery  under  a  contract  similar  to 
Qiose  in  the  case  at  bar,  used  this  language : 
"It  is  contended  that  ttie  contract  violates 
section  486,  Mills'  Ann.  St  Oolo-,  which  pro- 
hibits the  use  by  corpwatlons  of  any  of  their 
funds  for  the  purchase  of  atotik  in  their  own 
company  or  corporation,  except  such  as  may 
be  forfdted  for  the  nrapayment  of  assess- 
ments Uiereon.*  This  agreemait  Is  In  no 
sense  within  the  meaning  or  object  of  ttie 
provision  referred  to.  The  stock  was  held 
in  the  treasury  of  the  company  to  raise  funds 
for  Improvements,  upon  such  terms  of  sale 
as  were  ad<^ted  by  the  president  Tha  right 
to  80  hold  and  own  the  sto^  remains  In  the 
coxi)oratlon  until  an  absolute  sale  Is  made. 
No  such  sale  arose  under  the  agreement  in 
suit  It  was  of  the  well-recognized  class, 
known  as  a  contract  of  'sale  or  retom,'  as 
defined  In  Sturm  v.  Boker,  190  U.  S.  812. 328, 
14  Sup.  Ot  m,  37  Lb  Bd.  lOOS,  Where  the  title 
passes  for  the  time  beinft  but  suhj^  to  the 
ojttlw  of  the  purchaser  to  rescind  and  re> 
turn  the  property  within  the  time  stipulated. 
Witii  the  exercise  of  the  option,  the  contract 
of  sale  tennlnatea,  and  the  right  and  title  of 
the  cozporaUtm  is  restored  to  its  original 
status.  No  sale  has  been  accomplished,  and 
no  purchase  or  repurchase  arises  upon  the 
part  of  the  corporation  through  the  retnm 
of  its  unsold  stock." 

The  great  weight  of  authority  is  In  accord 
with  this  view.  Contracts  of  the  kind  under 
discussion  have  generally  been  sustained,  and 
this,  too*  in  Jurisdictions  in  which  corpora- 
tions are  not  permitted  to  purchase  their  own 
stodc.  Browne  v.  St  Paul  Flow  Works,  62 
Minn.  80,  64  N.  W.  66;  Vent  v.  Duluth  C.  A 
8.  Co.,  64  Minn.  307,  67  N.  W.  70;  Porter  v. 
Plymouth  O.  M.  Co.,  29  Mont  347,  74  Fac. 
038, 101  Am.  St  Bep.  569 ;  Sweeney  v.  United 
Underwriters  Co.  (S.  D.),  137  N.  W.  379;  Jones 
V.  Johnson.  86  Ky.  630,  6  S.  W.  582.  See,  also, 
10  Cyc  416;  2  CI.  &  M.  Pr.  Corp.  $  475;  1 
Cook  on  Corp.  (6th  Ed.)  8!  S3, 170.  A  similar 
ruling  has  been  made  in  this  state  in  Dickin- 
son T.  Zubiate  Mining  Ck>.,  11  C^al.  App.  656, 
106  Pac  123.  The  case  of  Vercoutere  v.  Gold- 
en State  L.  Co.,  supra,  is  strongly  relied  on 
by  roqwndent  as  establishing  the  contrary 
doctrine  in  oaiforaia.  But  the  case  Is  readily 
distinguishable  firom  the  one  at  bar.  There 
the  plaintiff  relied  solely  upon  a  burlaw  which 
assumed  to  authorize  every  subscriber  and 
stockholder  to  withdraw  from  the  corpora- 
tion and,  upon  returning  his  stock,  receive 


what  had  been  paid  in.  Obviously  this,  If 
upheld,  would  have  made  possible  a  complete 
destruction  and  dissolution  of  the  corpora- 
tion without  compliance  with  the  statutory 
requirements.  As  a  by-law,  the  provision  was 
clearly  bad.  But  a  very  different  case  Is 
presented  where  an  Individual  sets  up  a  con- 
tract whereby  the  corporation  selling  him 
stock  agrees,  as  part  of  the  oonslderatian. 
to  give  him  the  option  of  retumli^  the  stock 
and  receiving  a  payment  therefor. 

All  that  has  be^  said  is  subject  to  the 
qualification  that  the  rights  of  creditors  are 
not  to  be  affected  by  any  arrangement  be- 
twem  the  purchaser  of  stock  and  the  coxpo- 
ration.  Undoubtedly  a  creditor  of  the  corpo- 
ration  would  be  entitled  to  hold  the  condi- 
tional purchaser  as  a  stockholder  and  to  tur 
slst  Uiat  the  amount  of  his  subscription  be 
made  aK>licaUe  to  the  satisfoction  of  the 
corporate  debts.  In  most  of  the  cases  cited 
hy  appellant,  ttie  courts  were  dealing  with 
states  of  fact  in  which  the  rights  of  creditors 
wore  involved.  But  no  such  question  arises 
here ;  the  comBIaint  all^^  that  the  assets 
of  the  corporatlm  are  greatly  in  excess  of 
its  indebtedness. 

[8]  Nor  does  this  case  present  the  question 
of  Invalidity  of  secret  stipulations  limiting 
the  apparent  liaUlity  of  certain  subscribers. 
Such  st^ulaUons  have  been  frequoiUy  d^ 
nounced  as  a  fraud  upon  other  subscribers, 
as  well  as  creditors  of  the  corporation.  2  CL 
&  M.  PrlT.  Corp.  |  467c.  But  the  allegations 
(tf  the  complaint  do  not  brliv  Uw  case  within 
the  rule.  No  fact  Is  alleged  vhkb  would 
Justify  the  Inference  that  any  fraudulent  inr 
vaslon  of  the  rights  of  other  stot^olders  (or, 
as  already  stated,  creditors)  had  been  at- 
tempted or  would  result 

Under  the  views  stated,  the  complaint  clear- 
ly statM  a  cause  of  action  on  the  agreement 
between  Schulte  and  the  defendant  This  con- 
tract calls  for  the  retnm  of  the  purchase 
price,  with  interest  We  cannot  see  that  any 
different  considerations  aiv^r  to  the  Mitchell 
agreement  That  instrument  requires  the 
corporation  to  pay  $1,260  <m  the  retnm  of 
shares  of  the  par  value  of  $1,000.  But  If 
the  parties  had  the  right  to  agree,  upon  the 
original  sale  of  the  stock,  that  the  purchaser 
should  have  the  option  to  return  the  stock 
and  receive  a  money  payment,  it  can  make 
no  difference  whether  the  amount  to  be  so 
paid  was  equal  to,  or  more  or  less  than,  the 
original  price.  In  either  case,  the  rlg^t  to 
have  the  payment  upon  tender  of  the  Bto<^ 
was  reserved  by  the  purchaser  as  a  condition 
upon  which  be  took  his  stock.  The  validity 
of  the  condition  cannot  depend  upon  the 
amount  of  the  payment 

The  Judgment  is  reversed,  with  directions 
to  the  court  below  to  overrule  the  d^nrrer, 
granting  leave  to  the  defendants  to  answer 
within  a  stated  time. 

We  concur:  MELYIN,  J.;  HENSHAW,  J.j 
SHAW,  J. 


Digitized  by 


PBSNTICE  ER8£XNX 


685 


NICHOLS  T.  BOCIiOVABD  GABDBNS 
LAND  CO.    (S.  r.  6.834.) 
(Siq^nma  Coart  of  California.    Jan.  9,  1913.) 

In  Bank.  Appeal  from  Saperior  Court,  Al- 
ameda Cbanty;  36bn  S^worth,  Judge. 

Action  by  E.  E.  Niehda  against  the  Bonle- 
vaxd  Oardeni  Land  Oonpanr.  From  a  Jadg- 
ment  for  defendant,  plainnfl  appeals.  Be- 
Tened. 

J.  A.  Blstott,  of  Berkeley,  and  Geo.  Clark,  of 
Ban  Frandaoo,  for  appellant  Keyea  ft  Martin, 
of  Berkeley,  and  Leon  B.  Ifartln,  of  San  Fran- 
dBCO,  for  respondent 

PEIR  CITBIAM.  Thii  canae  presents  precise- 
the  same  questions  as  thoae  considered  in 
<^Dion  in  Scbulte  Boalerard  Oerdene 
I«nd  Co.  (8.  r.  No.  6,888)  128  Pae.  682,  Bled 
tiiia  day.  upon  the  authority  of  diat  decision, 
tha  jnvmant  htreln  is  zererud. 


PBBNnOD  T.  BBSKINB.   (&  F.  6,877.) 
(SoproM  Oonit  of  CaUfbrnia.   Jan.  6,  1013.) 

1.  VEHDOa  ASO  POKCHAHKB  (|  119*)  —  CoN- 
TRACTB  or  PUBOHASB— DEFKCIS  IK  TlTLB— 
SE80I88I0N. 

Thoagb  as  a  rale  a  defaolting  rendee  of 
land  cannot  complain  tliat  at  a  time  prior  to 
the  date  fixed  by  the  contract  for  the  deliveiy 
of  a  deed,  the  nndor  was  not  in  a  porition  to 
convey  full  title  to  the  land,  wliere  the  defects 
in  Tend<n-'s  title  arise  from  the  existeoce  of  a 
public  servitude,  as  a  dedicated  highway,  the 
vendee  can  rescind  at  any  time,  because  the 
vendor  nevw  eoold  give  a  perfect  title. 

[Ed.  Notar-l\ir  other  caaea.  see  Vendor  and 
Pm^aser,  Cent  Dig.  ||  212^14;  Dec.  Dig.  { 

2.  Tendob  ard  Pubchaseb  (I  102*)  —  Db- 
WAVvr  OF  Both  Pabiiks— Posssssion— Bs- 

8CIS8I0N. 

Where  a  vendee  is  in  deflialt  as  to  pay- 
ment, and  the  vendor  is  in  default  because  he 
cannot  gire  a  perfect  title  on  account  of  the 
existence  (MF  a  highway  over  the  land,  the  de- 
manding by  the  vendor  and  the  anirendering  of 
possession  by  the  vendee  amoant  to  a  resdi* 
^on  of  the  contract 

{Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  175-177 ;  Dec.  Dig.  1 
102.*] 

8.  VKNDOB  AirO  PUBCHASBB  {1  187*)— Takizig 

PosflDEsaion  bt  Vbndob— waivsb  op  Pat- 

Where  a  vendor  of  land  under  a  time  con- 
tract takes  back  possraslni,  ha  waives  his  rl^t 
to  further  payments. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cant  Dig.  tl  121,  874,  375;  Deo. 
Dig.  S  18fr.*]  " 

Department  2.  Appeal  from  Superior 
Conrt,  Fresno  County;  H.  Z.  Austin,  Jadge. 

Action  by  Hosea  Prentice  against  CSiarles 
Erskine  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

U.  K.  Harris  and  L.  B.  Hayhnist,  both  of 
Freano,  fbr  anptflant  L.  L.  Gory,  of  Fresno, 
and  F.  W.  Von  Schrader  and  W.  F.  Christ, 
both  of  San  Francisco,  for  reapondent 

MELVIN,  J.  The  plaintiff  appeals  from  a 
Jodsment  in  favor  of  defendant,  and  from  an 

•iWethsressM  see  same  topic  and  aeetloa  NUHBBR 


order  denying  said  plalntHTs  motion  for  a 
new  trial  The  parties  to  the  action  entered 
into  a  written  agreement,  whereby  plaintiff 
covenanted  to  sell  and  defendant  to  buy  cer- 
tain real  property  for  $6,500.  Of  this  the 
sum  of  $500  was  paid  on  the  ^ecutloa  of 
the  contract,  and  subsequently  a  mortgage 
on  the  property  of  $1,000  was  paid  by  defend- 
ant, and  that  amount  was  duly  credited. 
Subseiiuent  payments  were  to  be  made  an- 
nually, and  defendant  also  agreed  to  pay 
taxes  and  Interest  and  to  cultivate  tlie  land 
properly.  Defendant  entered  into  possession 
of  the  prenJises  under  the  terms  of  the  agree- 
ment Immediately  apon  the  execution  there- 
of. According  to  the  contract  of  sale,  de- 
fendant's failure  to  comply  with  any  of  the 
terms  thereof  would  relieve  ];)Iaintlff  from 
all  obligations  in  law  and  equity  to  convey 
the  property,  and  all  payments  made  prior 
to  such  default  were  to  be  forfeited  as  liqui- 
dated damage  I>ef«idant  tailed  to  pay  the 
taxes  and  the  first  annual  Installment  of 
$1,000,  with  Interest,  and,  upon  written  de- 
mand of  the  vendor,  anrrendered  the  premis- 
es to  him.  Plaintiff  then  sued  to  quiet  Us 
tltl&  By  his  answer  defendant  asserted 
that  the  contract  had  been  mutually  aban- 
doned and  rescinded  by  the  parties,  and  that 
plaintiff  vraa  blms^  In  default  nnder  the 
agreement;  because  he  was  unable  to  convey 
clear  title  to  the  land  In  Question  owing  to 
the  exlstfflce  of  a  perpetual  right  of  way  for 
a  public  road  over  said  land,  to  an  easement 
for  an  Irrigating  ditch  across  the  property, 
and  to  the  llm  arising  fnnn  a  contract  for 
the  paymrat  annually  for  water  to  be  used 
on  the  premises.  He  asked  for  Judgment  for 
the  $1,600  which  he  had  paid  to  plaintiff  on 
account  of  the  contract  of  sale  with  interest 
theiecm,  and  for  $400,  the  valoe  of  the  nec- 
essary improvements  on  the  place  made  by 
'him  during  his  occupancy  thc^reof.  The 
court,  although  ^dlng  that  def^dant-hau 
failed  to  pay  taxes,  interest,  and  Installments 
according  to  tlie  tema  of  the  contract;  found 
also  that  plaintiff  was  in  default,  because, 
owing  to  the  incumbrances  on  Uie  land,  he 
could  not,  either  at  the  time  of  the  timifing 
of  the  agre^nent  or  sale,  or  at  the  date  of 
the  commencemwt  of  this  action,  give  a  pw- 
fect  title  to  the  land.  Judgmmt  was  glv»i 
in  favor  of  defendant  for  the  $1,600  whidi  he 
had  paid,  with  Interest  thereon.  It  was 
found  by  the  court  that  defendant  had  ex- 
];>ended  $400  for  necessary  improvunoits  as 
alleged  in  his  pleading,  but  that  this  amount 
was  offset  by  the  reasonable  rental  value  of 
the  land  during  his  occupancy  thereof.  The 
Judgment  also  provided  for  the  cancellation 
of  five  promissory  notes  by  defendant  given 
in  favor  of  plaintiff,  each  for  $1,000,  payable 
in  five  equal  annual  sums,  respectively,  and 
evidencing  the  deferred  payments  set  forth 
and  described  In  the  contract  of  sale.  Appel- 
lant contends  that  In  the  matter  of  the  as- 
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«erted  resdssloB  there  Is  no  essential  differ- 
ence between  this  case  and  Oursler  t.  That- 
cher, 152  Cal.  T40,  93  Pac.  1007.  In  that 
c&se^  as  in  this,  there  was  a  default  on  the 
part  of  the  vendees  in  the  performance  of  the 
conditions  of  the  contract.  There,  as  here, 
upon  demand  the  Toadees  surrendered  pos- 
session of  the  premises.  It  was  held  that 
these  facts,  tt^ether  with  the  commencement 
of  an  action  to  quiet  the  title  of  the  vendors, 
did  not  constitute  a  rescission  of  the  contract 
by  the  mataal  consent  of  the  parties,  and  the 
vendees  were  properly  denied  Juf^meot  on 
their  cross-complaint  for  the  money  paid  as 
a  part  of  the  purchase  price  jHlor  to  their 
default  Respondent  denies  the  authority  of 
that  case  because  there  was  no  question  in  It 
with  reference  to  the  saffldency  of  the  title 
of  the  vendors.  He  asserts  that  it  has  long 
been  settled  law  In  California  that  one  may 
contract  to  sell  real  prc^tert^  and  to  deliver 
title  at  a  future  time  who  has  no  present  in- 
terest in  It;  and,  a  fortiori,  one  who  owns 
real  prc^»erty  subject  to  certain  Incumbrances 
may  enter  into  such  an  agreement  In  this 
case,  admittedly,  Prentice  did  not  own  the 
land  free  from  all  incumbrances  at  the  date 
of  the  agreement  of  sale,  because  that  In- 
strument by  its  very  terms  provided  for  the 
future  payment  of  an  existing  mortgage,  atad 
Brsklne  obligated  hlms^  "to  pay  all  water 
assessments  on  the  water  right  covering  said 
premises." 

[1]  In  California  It  is  the  general  rule  that 
a  defaulting  vendee  under  an  agreement  ot 
sale  cannot  complain  becanse  at  a  time  prior 
to  the  maturity  of  the  contract  and  the  date 
fixed  ther&iiy  for  the  delivery  of  a  good  and 
Buffident  deed  the  vendor  was  not  in  a  posi- 
tlfm  to  eonv^  full  title  to  tbe  land.  Joyce 
T.  Shater,  97  Gal.  886,  82  Pac  S20.  See,  also, 
Badbnan  Park,  U7  Cal.  607,  106  Paa  686,. 
137  Am.  St  VSS,  and  authorities  tbere 
dted.  It  la  a  hardi  nd^  and  should  not  be 
unduly  extended.  If  the  only  Incumbrances 
upon  the  property  wwe  the  easement  for  the 
iRigatlng  ditch  and  the  lien  for  the  watw 
tax,  we  might  be  constrained  to  hold,  under 
the  authorities,  that  the  caae  would  fall  with- 
in the  rule  discussed  above,  but,  as  one  of 
the  defects  In  the  vendor's  title  arose  fnuo 
the  existoice  of  a  ^hllc  switud^  we  must 
condude  tiiat  plaintiff  was  himself  In  de- 
fault, because  that  Is  the  sort  of  dond  which 
in  the  natnra  of  things  he  could  not  remove 
by  any  ordinary  method  of  business  nego- 
tiation. It  would  not  be  like  a  mortgage,  for 
example,  whidi  might  be  extli^lsbed  by 
payment  of  the  debt  thereby  secured,  or  like 
a  lien  fOr  unpaid  water  rent  whldi  inlght  be 
destroyed  1^  settlement  of  the  account  He 
could  not  either  by  advwse  possession  or  by 
purchase  take  from  the  public  the  right  to 
pass  ovtf  the  land  on  a  dedicated  highway. 
He  was  as  completely  helpless  and  hopeless 
of  conveying  a  perfect  title  at  any  time  as  if 
the  wlude  tract  had  been  taken  for  use  as  a 
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public  park.  Hie  vendee  ml^t  have  rescind- 
ed the  contract  at  any  time,  even  though  the 
time  for  final  payment  had  not  arrived  be- 
cause the  vendor,  in  the  nature  of  things, 
never  could  offer  a  perfect  title  to  him. 
While  this  case  differs  from  Burks  v.  Davles, 
8S  Cal.  110,  24  Pac.  613,  20  Am.  St  Rep.  218. 
because  in  that  caae  the  vendee  had  the  rlf^V 
to  exercise  his  option  at  any  time,  and 
therefore  the  vendor  was  bound  to  be  ready 
at  all  times  during  the  life  of  the  contract 
to  convey  an  unclouded  title,  nevertheless 
the  rule  there  announced  is  applicaNe,  and 
the  vendee  was  at  all  times  entitled  to  re- 
scind because  there  was  no  more  dianoe  to 
make  vendor's  title  complete  and  flawless  at 
the  maturity  of  the  contract  than  at  any 
otbex  tim&  In  Koshland  v.  Spring,  116  Cal. 
700,  48  Paa  62,  It  was  said:  "Since  defend- 
ants were  in  express  terms  obligated  to  m?ke 
good  title  as  a  condition  of  the  sale,  we  do 
not  concede  tiiat  actual  knowledge  by  the 
purchasers  of  dedication  to  public  use  of  the 
extensive  street  surface  exhibited  on  the  map 
— the  tract  being  mainly  or  largely  agricul- 
ttural  and  to  be.  sold  as  acreage— could  be 
deemed,  while  the  contract  remained  execu- 
tory, to  imply  a  waiver  of  substantial  fulflll- 
ment  of  the  condition  fOr  title-  Sngden  on 
Vendors,  *380;  Speakman  v.  Forepangh,  44  Pa. 
868,  874.  Oompue  Devlin  on  Deeds,  H  911, 
918  and  cases  dted.  *  *  *  So  here  the 
reasonable  construction  of  the  omtract  is  that 
d^endant^  Qie  map  before  than,  agree  to 
make  title  to  plaintiffs  of  unomv^ed  stre^ 
as  well  as  lota,  but  it  Is  ftrand  that  there 
are  at  least  grare  doubts  whether  tb^  have 
rl^t  to  eowwy  many  of  the  streets;  and 
the  result  is  Uiat  th^  oumot  enforce  spedflc 
perform anoe  of  the  contract  and  plaintiffs 
are  entitled  to  return  of  their  depostt" 
Yaidee's  right  to  resdsdon  under  sodi  dr- 
cnmstances  la  ui^ld  by  audi  autborltles  as 
Turner  t.  McDonald,  76  CaL  177, 18  Paa  202, 
9  Am.  8t  Rep.  189;  Sheehy  %  Miles,  98  CaL 
288,  28  Pac.  1046;  Wilcox  t.  Lattln,  98  Gal. 
688,  28  Paa  226 ;  Baston  v.  Montgomcay,  90 
CaL  807,  27  Paa  280,  2S  Am.  St  R^  123: 
Boas  V.  Farrlngton,  8(S  CoL  686,  24  Pac.  787 ; 
Pedcham  v.  Stewart  97  OrL  147,  81  Pac.  928. 

[2]  The  conduct  of  the  parties,  both  being 
In  default,  the  one  demanding  and  the  other 
surrendering  the  possession  of  the  iHTemises, 
amounted  to  a  rescission  of  the  eontract 

[3]  By  taking  bad^  the  possesdoa  ot  the 
property,  plaintiff,  of  course^  waived  his 
right  to  insist  fnrUier  payments  un- 

der the  agreement  ot  sala  Consequffitly  the 
notes  evldoidng  payments  to  be  made  in  the 
future  tfecutlon  of  that  agreement  were 
properly  shorn  by  tlie  court  of  tbdr  aivar- 
ent  efficacy. 

No  other  spedflcations  of  alleged  error  re- 
quire comment 

The  judgment  and  order  are  affirmed. 

We  concur:  LORIOAN.J.;  HEXSBAW,!. 
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VAN  BU8KIBK  ▼.  KURNS.  A.  2;97S.) 
(Sapreme  Coart  of  California.   Jan.  0,  1913.) 

1.  IdnTATiON  or  AcnoNB  a  2*>— DSBT  A£IS- 
uTo  in  Anotbib  Stats. 

Where  a  Xebraska  Btatnta  of  UmitatioDS 
would  bar  an  acti<»i  on  a  debt  oontraeted  in 
that  itate,  a  ■ait  to  foreclose  a  mortgage  given 
to  seen  re  the  debt  is  barred  In  this  state,  under 
Code  CAv.  Proc.  |  8&L,  proTiding,  with  cert^ 
immaterial  exceptions,  ttiat  an  action  on  a 
caoM  arising  in  another  state  canntrt  be  main- 
tained  here  after  the  lapse  i>t  raeh  time  u 
mmld  bar  It  la  the  other  state. 

[Bd.  Note^For  other  eaaes,  k*  limltattoa 
ct  ActfoDB,  Gent  Dig;  U  i-8;  Doc^  IMg.  f  2.*] 

2.  BviDENCB  9  SO*)— Dcvr  Aazaiiro  nt  An- 

OTHXB  Sun  —  PBUDHFnOR  W  FOBBOV 

Statotk. 

Wben^  in  an  action  to  foreclose  a  mort- 
gage given  to  aecnre  a  debt  contracted  In  Ne- 
braska, there  was  no  evidence  of  the  Nebraska 
law  of  limitations,  it  was  presumed  to  be  the 
same  as  Code  Civ.  Proc.  {  339,  subd.  1,  which 
provides  that  an  action  on  an  oral  agreement 
to  repaj  money  loaned  must  be  brwogbt  within 
two  years. 

[Ed.  -Note.— For  other  cases,  see  Bvidenee, 
Cent  Dig.  |  101;  Dec:  Dig.  {  80.*] 

3.  LnOTATIOV  OT  AononS  d  46*)— ACOBtlAL 

or  AcnoN— Fbomisx  to  Pat  When  Abuc 
Limitations  will  not  ccMnmence  to  nm 
against  a  promise  to  pay  "when  able"  nntU  the 
debtcv  Is  aUe  to  pay,  espedally  where  he  Is  in 
no  way  derelict  in  nia  efbrts  to  acQoixe  the 
means  to  pay. 

[Sd.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |8  240^ ;  Dec.  Dig.  S 
46.*] 

4.  Lootatioh  or  Acmons  (|  199*)— Accrual 
or  OowB  faoKM  to  Pat  Whik  Able— 
BcBDSir  or  Faoor. 

In  an  action  on  a  promise  to  pay  "when 
able,"  the  harden  was  on  defendant  in  order 
to  establish  his  plea  of  llmitati<Kia,  to  prove  an 
aUll^  to  pay  ue  debt;  limitations  being  an 
affirmattve  derense. 

[Ed.  .Note.— For  other  cases,  see  Umitation 
of  Actions,  Gent  Dig.  H  m-Tlfi;  Dec.  Dig.  ! 
196.*  ] 

5.  CONTEACTS  (I  213*)  —   PB03II8X  TO  PAT 

Whir  Able— Bitbdbn  or  Paoor. 

In  an  action  oa  an  oral  promise  to  repay 
borrowed  money  "when  able,"  the  plaintiff  must 
allege  and  prove  the  debtor's  aMuty  to  pay. 

[Ed.  Note.— For  other  casra,  see  Contracts, 
Cent  Dig.  SI  857-079;  DsoDlg.  %  21S.«] 

&  Appxal  ahd  mnoa  8B4*)— Mattxm  IU- 

TZKWABU. 

Failare  of  the  emnidaint  and  Sndliua  to 
SDpport  judgment  la  a  defect  reviewaUo  on 
appeal  from  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Snor.  Cent  Dig.  H  176&-1787,  S46»-«461; 
Dec  big.  I  86^^} 

D^rtment  1.  Appeal  from  Superior 
Ooort,  Blveraldo  Oonn^;  F.  BL  DenBmore, 
Judge. 

Action  by  H.  a  Van  Busklrk  against  J.  T. 
Euhns,  adminlBtrator.  From  Judgment  for 
plalnttff  and  denial  of  new  trial,  defendant 
appeals.  Reversed. 

Collier,  Carnaban  ft  Onig,  of  RlTonide, 
for  appellant  Pnringttm  &  Adair,  of  Biver- 
aide,  for  reapondoit 


SLOSS,  J.  The  d^imdant  q^peals  from  a 
Judgment  agalnat  him,  and  tnm  an  order 
denying  his  motion  for  a  new  trlaL 
■  '^ie  action  was  tvon^t  to  fiKradoae  a 
mortgage  on  land  In  BlTerslde  county.  It  la 
alleged  in  the  complaint  that  in  November, 
1894t  the  defendanfa  Intaatate^  BL  P.  Rey- 
nolds, Jr.,  who  was  thai  Indebted  to  plaintiff 
In  the  sum  of  $8,000  for  moaey  loaned,  bor- 
rowed of  plaintiff  the  farther  sum  of  91«000, 
and  promised  to  pay  plaintiff  the  oitibre  sum 
of  HJBOO  "whenever  be,  the  said  SI  P.  Bey- 
DOlda,  Jr.,  should  be  able  to  do  so."  This 
tnnaactlon  totdc  place  at  Wymor^  Gage 
county,  N^  At  the  same  time  and  place, 
B^nolda  executed  and  d^rered  to  plaintiff 
an  Instrument,  tn  form  a  bargain  and  sale 
deed  of  the  property  above  mntloned,  the  in- 
stroment  being  given  and  accepted  as  a  mort- 
gage to  secure  the  payment  of  said  sum  of 
$4,500.  With  the  exception  of  $350,  the  debt 
is  unpaid.  Reynolds  died  In  December,  1007, 
and  the  d^endant  was,  by  the  superior  court 
of  Riverside  county,  ai^Inted  administrator 
of  his  estate.  Recourse  agalust  any  proper- 
ty, other  than  that  mortgaged,  is  waived. 
The  answer  denies  the  making  of  the  loan, 
and  the  execution  of  the  mortgage.  It  also 
pleads  the  bar  of  the  statute  of  limitations, 
specifying  sections  361,  339  (anbd.  1),  and  337 
(subds.  1  and  2)  of  the  Code  of  Civil  Proce- 
dure. The  findings  were  in  favor  of  the 
plalntU^  and  judgment  of  foreclosure  fol- 
lowed. 

[1]  The  appellant's  principal  contention  is 
that  the  evidence  establishes  that  the  action 
was  barred  by  the  statute  of  limitations,  and 
particularly  by  section  361.  Under  that  sec- 
tion, an  action  baaed  upon  a  cause  of  action 
arising  in  another  state  cannot  be  main- 
tained In  this  state  after  tlie  lapse  of  time 
within  which  an  action  might  have  been 
maintained  in  the  state  In  which  the  cause  of 
action  arosa  There  is  an  exception  In  favor 
of  citizens  of  this  state,  but  the  plaintiff  Is 
not  within  the  excepted  class.  If,  then,  at 
the  date  of  the  filing  of  the  complaint  herein, 
an  action  on  the  debt  could  not  have  been 
maintained  In  Nebraska,  the  state  in  which 
the  cause  of  action  arose,  the  suit  to  fore- 
close the  mortgage  must  be  held  to  be  barred 
here.  Allen  v.  Allen,  96  Cal.  184,  30  Pac. 
213,  16  L.  R.  A  646;  Ully-Brackett  Co.  v. 
Sonnemann,  157  Chi.  192,  106  Pac.  715,  21 
Ann.  Gas.  1279. 

[3]  There  was  no  evidence  of  the  Nebraska 
law  with  reference  to  limitation  of  actions, 
but,  since,  in  the  absence  of  proof,  the  law 
of  a  foreign  jurisdiction  is  presumed  to  be 
the  same  as  our  own  (Hldcman  v.  Alpau^, 
21  Oil.  225;  Flood  v.  Dunphy.  147  Cal.  95, 
81  Paa  315;  Lllly-Bradcett  Go.  v.  Sonne- 
mann, supra),  the  period  within  which  an  ac- 
tion might  have  been  brought  In  Nebraska  on 
the  oral  agreemrat  to  repay  the  money  loaned 
must  be  taken  to  be  two  years.   Code  Civ. 
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Proc  f  839.  subd.  1.  On  the  proposltiona 
Just  stated  there  la  no  dispute  between  the 
parties.  They  advance  opposing  views,  how- 
ever, r^ardln£  the  time  when  a  cause  of  ac- 
tion on  the  debt  accrued.  The  loan  was 
made  In  November,  1894.  Beynolds  died  In 
December,  1907.  and  this  action  was  com- 
menced In  May,  1910.  Hiere  was,  according- 
ly, a  lapse  of  13  years  after  the  making  of 
the  loan,  until  Reynolds'  death,  and  over  IS 
years  until  the  filing  of  the  complaint  The 
appellant  contends  that,  where  a  promisor 
agrees  to  make  a  payment  "when  able,"  bis 
obligation  Is  to  pay  within  a  reasonable  time, 
and  that  the  right  to  sue  is  barred  at  the  ex- 
piration of  ewA  reasonaUe  time.  If  the  rule 
be  as  claimed.  It  will  not  be  doubted  that  a 
delay  of  IS  yean  Is  prima  fiude  long  enough 
to  permit  a  reaaonabld  time  within  which  to 
Boe,  together  with  tvo  years  thereafter,  to 
elapse  several  times. 

[S]  But  the  authoritleB  in  this  state  seem 
to  establish  a  different  rule  fl>r  construing  a 
promise  to  pay  'Vhoi  able."  They  support 
the  respondent's  contention  that  each  a  prom- 
ise is  conditional,  and  that  no  cause  of  action 
accrues  until  the  condition  Is  performed;  that 
is  to  say,  until  the  debtor  is  able  to  pay.  In 
Curtis  V.  City  of  Sacramento,  70  Cal.  412,  11 
Pac.  748,  the  court  said  that:  "If  the  debtor 
promises  to  p&y  the  debt  when  he  is  able,  or 
by  installments,  etc.,  the  creditor  can  claim 
nothing  more  than  the  promise  gives  him." 
In  Bodgers  v.  Byers,  127  Cal.  528,  60  Pac. 
42,  the  defendant,  being  indebted  to  plaintiff, 
wrote  to  plaintiff  before  action  was  barred, 
saying:  "I  will  liquidate  that  note  as  soon 
as  I  can  get  the  money.  *  •  •  will  pay 
as  soon  as  I  can."  It  was  held  that  plain- 
tiff could  hot  rely  upon  the  statements  as 
extending  his  time  to  sue  upon  the  origi- 
nal obligation.  His  claim,  said  the  court, 
was  based  upon  a  "substituted,  oondltlonal 
promise,"  and  the  proper  action  would  have 
been  one  for  the  breach  of  such  itromlse,  "in 
which  it  would  have  been  necessary  for  the 
plaintiff  to  allege  the  promise  and  show  the 
condition  brokm  after  defendant's  ability  to 
perfbrm."  See,  also,  Morehouse  v.  More- 
house, 140  CaL  88,  73  Pac.  738.  It  follows 
that,  until  the  debtor  becomes  able  to  pay, 
tike  statute  of  Umltatlons  does  not  begin  to 
mn.  The  general  current  of  authority  Is  to 
this  effect  2S  Gyc:  1350 ;  19  Am.  &  Eng.  Bnc. 
U  (2d  EdO  193;  Tebo  t.  Robinson,  100  N.  T. 
27,  2  N.  B.  883;  Richardson  v.  Bricker,  7 
Goto.  68,  1  Faa  483,  49  Am.  Rep.  344;  Mat- 
to^  V.  Ghadwick,  71  Me.  S13;  Scott  v. 
Tbomton,  104  Tenn.  547.  58  SL  W.  236 ;  Bar- 
ker V.  Heath,  74  N.  H.  270,  67  Atl.  222. 
Nothing  contrary  to  this  view  is  decided  in 
cases  Uke  WilUston  v.  Perkins.  51  Cal.  654, 
or  Earle  v.  Sunnyslde  EUind  Co.,  150  CaL 
214,  88  Pac.  920,  where  the  promise  was  to 
pay  out  of  a  fund  to  be  realized  In  a  certain 
war*  It  TO  held  in  these  and  similar  cases 


that  there  Is  an  Implied  obligation  to  use  rea- 
sonable diligence  in  performing  the  act  upon 
which  payment  was  contingent  In  default 
of  such  diligence,  paymMit  becomes  due  with- 
out performance  of  the  condition.  But  there 
Is  nothing  in  the  facts  before  us  to  bring  this 
case  within  the  rule  stated.  It  Is  not  sug- 
gested that  Reynolds  was  In  any  way  derelict 
in  his  efforts  to  acquire  the  means  to  pay  his 
debt 

[4]  Since  the  statute  of  limitations  la  an 
affirmative  defense.  It  became  incumbent  up- 
on the  defendant,  In  order  to  establish  this 
plea,  to  show  that  Reynolds  had  the  ability 
to  pay  his  debt,  and  that,  accordingly,  a 
cause  of  action  against  him  accrued  more 
than  the  statutory  time  before  the  filing  of 
the  complaint  The  evidence  on  the  subject 
is  rather  meager,  and  we  think  the  court  be- 
low was  justified  In  making  a  finding.  Im- 
plied In  the  finding  that  the  action  was  not 
barred,  that  Reynolds  had  not  had  anch  abil- 
ity. 

[I]  Bat,  U  the  TlewB  above  expnaaeH  an 
sound,  the  rery  fact  that  ptevaits  Qie  stat- 
ute ftoffl  mmlng  (L  &,  the  lacik  at  ability, 
on  Reynolds'  part  to  pay  his  debt)  operates 
also  to  prevait  the  ptolntlff  from  maintain- 
Ing  his  actluL  The  reason  that  the  statute 
does  not  mn  is  that  tiw  promiae  Is  condition- 
al  npaa  the.  debtor's  aUliiy  to  pay,  and  that 
a  cause  of  action  does  not  accrue  until  such 
ability  exists.  If  the  promiae  Is  oonditlonsl 
upon  sucb  ability,  It  la,  as  Is  said  In  Rodgers 
T.  Byers,  supra,  Incumboit  upon  the  irtalntUt 
to  allege  and  prove  that  the  conditl<Hk  has 
been  complied  with.  This  is  not,  like  the 
plea  of  the  statute  of  limitations,  matter  of 
defense.  It  is  s  substantive  part  of  the  cause 
of  action,  and  the  burden  of  proof  with  re- 
spect to  it  Is  upon  the  plaintiff.  Bldwell  t. 
Rogers,  10  Allen  (Mass.)  438;  Boynton  v. 
Moulton,  159  Mass.  248,  34  N.  &.  361 ;  Vea- 
sey  V.  Beeves,  6  Ind.  406;  Halladay  v.  Weeks, 
127  Mich.  363,  86  N.  W.  799,  89  Am.  St  Bep. 
478;  Parker  v.  Butterworth,  46  N.  J.  law, 
244,  50  Am.  Rep.  407.  The  complaint  con- 
tains no  auction  of  such  ability,  and  the 
court  does  not  find  It  There  is  therefore  a 
want  of  averment  and  finding  of  facts  estab- 
lishing the  existence  of  a  cause  of  action. 
The  plaintiff  alleges  a  promise  to  pay  in  a 
certain  event  He  does  not  allege,  and  the 
court  does  not  find,  that  the  event  upon 
which  the  obligation  depends  has  occurred. 

[I]  Neither  the  complaint  therefore,  nor 
the  findings,  support  the  judgment  Tills  de- 
fect is  one  that  may  be  reviewed  on  an  ap- 
peal from  the  Judgment 

The  result  of  these  views  being  that  the 
Judgment  must  be  reversed,  it  Is  unnecessary 
to  consider  the  further  points  made  by  the 
appellant 

Tbe  Judgm^t  and  the  order  denying  a  new 
trial  are  reversed. 

We  concur:  SHAW,  J.;  ANOELLOTO^  3. 
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STANDABD  OIL  GO.  v.  SLTB  tt  al. 

(3.  F.  6,792.) 
(Suprenie  Ooart  of  California.   Jan.  4,  1913.) 

1.  VENDOB  AMD    PUBGHASEB    (|  231*)— CoN- 

BTBDCTiva  Notice — Recobo. 

B«c<»d  of  a  leaae  is  not  constractiTe  notioet 
whete  titla  of  the  lenor  1b  not  recorded. 

[Ed.'  Note.— For  otlier  caaee,  aee  Yeodor  and 
Pardiaser,  Gent  Dig.  H  513-639;  Dec.  Dig. 
I  281.*] 

2,  Laholobo  aitd  Tenant  (i  79*)— Noticob— 
PoBasasioN. 

A  parchaser  of  a  lease  autborizlng  sobleaa- 
iuf  and  the  acqnlBition  of  an  additional  term 
for  the  BobtenantB  is  put  on  inguir;  by  notori- 
008  possession  of  persons  holding  nuder  the  les- 
see aa  to  the  terms  on  which  tha  loiee  had 
surrendered  the  land  to  them. 

[Ed.  Note.— For  other  cases,  see  laadlotd  and 
Tenant,  Cent  Dig.  U  236.  244-263;  Dec  Dig. 
I  TO-*) 

8.  L&ltDLOBD  AND  TBKAKT  ((  83*>— "COVE- 
NANT RtJNKiNQ  WITH  Land"  —  Renewal 
or  Lease. 

A  covenant  of  a  lease  to  renew  it  ia  one 
nnaing  with  tlie  land. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  263,  264,  266-278,  296 ; 
Dec  I^g.  {  83.* 

For  other  definitions,  see  Words  and  Phrases, 

ToL  2,  pp.  1698-1703.] 

4.  Landlobd  and  Tenant  (f  86U*)— Oon- 
NANTB  Running  with  Land— ^itxtt  or 
Estate. 

One  b7  porchasing  the  Interest  of  a  lessee, 
and  accepting  rent  from  claimants  under  a  lease 
made  bj  aoch  vendor,  placed  itself  In  privity  of 
estate  with  them,  so  aa  to  be  bound  by  a  cove- 
nant in  thefr  lease  fbr  raiewal  running  with 
the  land,  though  It  also  purchased  the  land. 

[Ed.  Note,— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  {  86)6.*] 

&  cobpobations  q  428*)  —  aogmanob  ov 

Benefits. 

A  purchaser  tii  a  leaae  of  a  corporatimi, 
having  collected  rents  of  the  corporation's  sub> 
lessee,  may  not  thereafter  assert  invalidi^  of 
the  sublease,  which  the  corporation  treated  as 
valid,  because  it  was  not  ratified  by  the  stock- 
holders, fta  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cmt  Dig.  U  1097-170171706;  Dee.  DicTl 
426.*] 

In  bank.  Appeal  from  Superior  Oonrt, 
Fresno  Gonntr;  Geo.  Bi  Ohnrcb,  Judge. 

Action,  hy-  the  Standard  OU  Company 
against  Joseph  Slye  and  others.  From  a 
Judgment  for  defCTdants,  and  from  an  order 
denying  a  new  trial,  idalntifE  appeals.  Af- 
firmed. 

PUlsbury,  Madtson  ft  Sntro,  of  San  Fran- 
daco,  and  L.  L.  Cory,  of  Fresno,  for  ap- 
pellant Snllivan  &  Sullivan  and  Theo.  J, 
Roche,  all  of  San  Francisco,  and  Frank  H. 
Short,  of  Fresno,  for  respondents. 

MELVIN,  J.  Appeal  from  a  judgment 
against  plaintiff,  and  from  an  order  denying 
Its  motion  for  a  new  trial.  The  action  was 
for  the  possession  of  10  acres  of  land  situat- 
ed In  the  N.  R  ^  of  section  28,  township  19 
S.,  range  15  E.,  U.  D.  B.  H.,  In  Fresno  county, 
Oal.  Plaintiff's  title  as  owner  in  fee  Is  undis- 


puted. Defendant,  however,  claims  the  right 
to  extract  oil  from  the  land  until  the  30th 
day  of  September,  1919,  paying  to  plaintiff 
one-third  of  the  gross  product  obtained.  De- 
fendant claims  under  a  contract  from  a  prior 
sublessee,  the  latter.  In  turn,  holding  under 
a  lessee  of  plaintiff's  grantor  of  the  fee.  All 
parties  to  the  controversy  deralgned  title 
from  the  Hanford  Oil  Company,  a  corpora- 
tion, which  had  owned  all  of  section  28  above 
mentioned.  On  September  30,  1899,  Hanford 
Oil  Company  leased  to  3.  N.  Griffith  the  N.  E. 
^  of  section  28  for  a  term  commencing  Octo- 
ber 1,  1899,  and  ending  September  30,  1909, 
the  contract  providing  that  Griffith  was  to 
form  a  corporation  to  assume  his  obligations 
under  the  lease.  In  accordance  with  the 
terms  of  said  lease.  Griffith  organized  the 
"28  Oil  Company,"  and  transferred  his  lease 
to  that  corporation.  By  the  said  lease  the 
corporation  was  authorized  and  empowered 
to  sublet  the  whole  or  any  part  of  the  land 
in  subdtTisions  of  not  less  than  five  acres. 
^ba  lease  also  contained  this  paragraph: 
"Said  corporation  may  and  shall  have  the 
right,  prlvlleee,  and  option  to  demand  and 
recelre  from  the  party  of  the  first  part  at 
any  time  tSber  the  first  day  of  October,  1907, 
and  betove  ttie  first  day  of  Oi^ber,  A.  D. 
190^  a  second  lease  and  donise  of  all  iba 
land  above  described  for  an  additional  term 
of  ten  years,  to  commmce  at  the  explratiott 
of  the  term  hereby  created,  upon  the  same 
terms,  oonditioiis,  stipulations  and  Umita- 
tlona,  and  fbr  the  uses  and  purposes  herein 
made,  agreed  upon  and  set  out"  By  para- 
grqdi  16  of  the  lease  it  was  provided  tbat 
under  certain  conditions  Qie  ri^ts  of  the 
corporation  should  cease,  but  this  paragraph 
also  contained  the  following  lai^nage:  "Pro- 
vided that  If  any  part  of  the  said  land  shall 
be  in  fbe  actual  possession  and  occupation 
of  any  person  under  and  by  vlrtne  of  any 
sublease  executed  in  accordance  to  the  pro- 
visions hereof,  the  term  of  such  perBou 
under  such  sublease  and  his  possession  of 
said  part  of  said  land,  and  his  rlfl^it  of  pos- 
session thereof,  shall  not  terminate,  nor  be 
at  an  end,  or  be  tn  any  manner  affected 
by  the  foregoing  provlfdons  of  this  clause, 
numbered  fifteen,  and  the  term  of  such  per- 
son under  such  sublease  and  his  possession 
and  right  of  possession  of  such  part  of  said 
land  shall  immediately  cease  and  determine, 
and  such  person  shall  lose  all  right  to  the  pos- 
session of  such  part  of  said  land,  so  held  by 
him,  upon  failure  or  refusal  by  such  person  to 
heep  any  of  the  stipulations,  agreements  and 
covenants  of  the  sublease  by  which  he  holds 
such  part  of  said  land,  and  the  party  of  the 
first  part  shall  thereupon  be  immediately  en- 
titled to  the  possession  of  all  of  said  land  so 
held  by  sudi  person."  On  October  31, 1899, 28 
Oil  Company  leased  to  Independence  Oil  Com- 
pany the  8.  W.  ^  of  the  N.  E.  of  section  28. 
This  lease  required,  among  other  things,  the 
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boring  of  a  wdl  by  die  Ind^enddnoe  Oil  Oosn- 
pany  each  year  of  Ita  term.  Tbe  duration  of 
the  tmn  and  the  option  tax  a  farther  term  ot 
10  yean  were  expressed  in  the  leasing  con- 
tract In  snbstantiaUy  the  same  wiuds  as  those 
employed  in  the  original  lease  from  Hanford 
OU  Company.  This  lease  also  contained 
language  substantially  Identical  wltli  tiiat  of 
paragraph  15  of  the  original  lease  from  Han- 
ford  011  Company.  It  was  evidently  con- 
templated by  both  of  these  leases  that  the 
land  shonld  be  devdoped  at  a  certain  rate 
per  year,  that  the  work  of  the  anblesseea 
should  be  counted  as  a  part  of  the  necessary 
developm^t,  and  that  the  term  of  a  sublee- 
see  was  not  to  cease  or  determine  by  reason 
of  any  forfeiture  by  his  immediate  lessor.  A 
lease  was  made  by  Ind^udence  Oil  Com- 
pany on  July  18. 1902.  to  W.  L.  Harper.  This 
is  designated  by  those  on  both  sides  of  this 
controversy  as  the  "Harper  lease."  Defend- 
ant Slye  appears  as  the  last  sublessee  under 
the  rights  conveyed  by  the  Harper  lease. 
The  first  paragraiA  of  this  lease  gave  to 
Harper  the  exclusive  right  to  drill  for  oil 
and  to  extract  and  remove  the  same  and  any 
other  merchantable  minerals  existing  on  the 
10  acres  of  land  In  questloa  By  the  second 
paragraph  it  was  provided  tliat  two-thirds  of 
the  product  from  the  land  should  be  retained 
by  Harper  (the  party  of  the  second  part). 
The  fourth  paragraph  was  In  part  as  follows: 
'"The  term  of  this  agreement  shall  be  the  un- 
expired torn  of  the  lease  between  the  28  OU 
Company  and  the  Independence  Oil  Company 
and  tbe  renewal  thereof  as  therein  provided. 
And  said  party  of  the  second  part  hereby 
agrees  that  he  and  his  assigns,  in  considera- 
tion of  the  foregoing  covenants,  of  tbe  party 
of  the  first  pert,  will  drill  upon  said  land,  and 
complete  within  the  terms  and  conditions  of 
the  said  lease  of  the  28  Oil  Company  to  the 
Independence  Oil  Company  one  well  at  his 
own  expense,  on  or  before  the  first  day  of 
October,  1002,  and  at  least  one  well  each 
year  thereafter  as  iffovided  in  said  lease." 
It  also  contained  this  language:  "This  agree- 
meait  is  based  upon  and  Intended  as  a  iob- 
stitute  for  that  certain  appilcaUon  and  reso- 
lution of  June  23rd,  1902,  b^ween  the  Inde- 
pend^ce  Oil  Company  of  Coallnga  and  W. 
G.  Griffith,  said  Griffith  having  assigned  his 
right  to  drill  on  said  ten  acres  of  land  of 
said  company  to  the  said  W.  Ij.  Barpnr." 
W.  G.  Griffith's  original  application  for  a  sub- 
lease (mentioned  In  the  last  quotation)  re- 
cited as  a  condition  of  such  sublease:  "That 
one  well  was  to  be  drilled  by  him  on  or  be- 
fore the  first  day  of  October,  1902.  and  a 
well  each  year  thereafter  for  the  period  of 
the  term  of  the  Independence,  to- wit,  the  un- 
expired  term,  and  the  renewal  thereof." 
Standard.  Oil  Cmupany  obtained  a  deed 
from  Hanford  OU  Company  to  the  whole  of 
section  28  on  Hay  7, 1906.  Previously  Stand- 
ard OU  Company  had  received  assignments 
from  successors  of  28  Oil  Company,  including 


BEPOBTEB  (OaL 

one  tarn  Indcvendenea  OU  Oon^iaiir,  dated 
Mardi  26,  1907,  ot  tti  Intanat  In  the  lease. 

Tlie  court  found  that  at  the  time  plaintUT 
acqnlred  title  to  the  zeal  pn^arty  here  in- 
volved said  i^lntur  knew  that  aye's  pred- 
eceesora  were  in  poeseasion  of  tbe  land  ex- 
tracting oU  thererrom.  "and  had  and  daimed 
to  have  the  excloslve  right  to  drlU  aptm  eald 
real  property,  hweinabove  lastly  deecrlbed. 
and  to  extract  oil,  petroleum,  and  other  mer- 
chantable minerals  therefrom,  under  and 
pursuant  to  the  terms  of  said  agreement 
aforesaid,  executed  by  said  Independence 
Company  of  0>alinga.  said  corporation,  to 
said  W.  L.  Harper,  for  and  during  the  whole 
of  said  term,  ending  with  tbe  30th  day  of 
September,  1910."  It  was  also  found  that 
the  Independence  OU  Company  bound  itself 
to  renew  and  continue  the  Harper  lease  for 
the  additional  period  of  10  years,  and  that 
plaintUf  took  Its  assignment  of  the  lease 
from  the  said  Independ^ce  OU  Company 
subject  to  the  contract  with  W.  Ia  Harper, 
and  bound  by  the  obligation  to  renew  the 
term  of  Harper  or  his  assigns  and  to  eitaid 
the  same  for  10  years,  namely,  to  the  30th 
day  of  September  1010.  The  court  found 
that  Roberts  and  others  who  had  acquired 
the  Harper  interest  had  spent  large  sums  of 
money  In  dev^oping  the  property  which  they 
would  not  have  expended  exc^t  under  the 
assurance  that  they  should  hold  the  land  tor 
the  long  term. 

Appellant's  contentions  are  (1)  that,  when 
it  purchased  the  Int^est  of  Independence  Oil 
Company,  it  had  no  notice  actual  or  con- 
structive, of  the  claim  by  respondent  or  his 
predecessors  of  a  right  to  remain  In  posses- 
sion of  the  land  beyond  September  30.  1900; 

(2)  that  any  covenant  by  Independence  011 
Company  to  dmand  a  new  lease  for  Harp- 
er's b^eflt  could  not  bind  Standard  Oil  Com- 
pany as  purchaser  of  the  fee  or  ot  the  lease- 
hold Interest  ot  Independence  OU  Company; 

(3)  that  Independence  OU  Company  could  not 
grant  a  term  b^ond  that  acquired  under  its 
own  actual  lease,  nor  did  it  covenant  to  de- 
mand a  new  lease  for  Harper;  and  (4)  that 
die  Harper  lease  was  vMd  because  not  rati- 
fied by  the  stockholders  of  Qm  grantor  afr 
cording  to  the  law  In  tcffce  at  the  date  of  its 
execution. 

[1.1]  It  is  conceded  by  reapondoit  that 
the  Haxpw  lease  was  not  ot  record,  altboogh 
one  ot  the  intermediate  assignments  thereof 
was  recorded.  This  was  the  anignment  ctf 
the  lease  from  Mt  Ptie»  OU  company  to 
George  D.  Roberta;  but.  the,  parties  to  thla 
asslgnmoit  bdng  strangers  to  that  record 
title,  the  recording  Quxwt  gave  no  notloa  of 
the  contrats  of  tbe  leasew  Oarber  t.  Glan^ 
la.  98  CaL  fi29.  S3  Pac.  458;  Bothin  v.  CftU- 
fomia  Title  Ins.  Ok,  liS3  Cal.  724.  96  Pac 
SOO.  There  was  therefore  no  such  constroe- 
tlve  notice  as  would  have  been  preanmed 
from  a  recorded  lease  from  the  Independeoce 
OU  Company  to  Harper.  Plaintiff,  however. 
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waa  charged  wltb  actual  notice  of  tbe  oc- 
cupancy of  the  10-acre  tract  by  Harper  and 
his  as^gm,  and  It  was  also  constxuctlTely 
apprised  of  the  contents  of  the  lease  from 
Hanford  OU  Company  to  S.  N.  Griffith  and 
the  recorded  assignments  thereof  carrying 
with  them  the  right  to  snblease  the  property 
wholly  or  In  parts  for  the  residue  of  the 
term  and  the  renewal  thereot  The  mibles- 
eees  nnder  the  Harper  lease  were  notoriously 
In  possession  of  the  property,  '^e  first 
well  was  brought  In  Christmas  morning, 
1002,"  said  witness  Condon,  secretary  ot  the 
Stockholders'  OU  Company.  -  George  D.  Rob- 
erts, president  of  that  corporation,  testified 
that  he  promptly  served  upon  Hanford  Oil 
Company  and  28  011  Company  notices  of  the 
completion  of  this  well  as  per  contract,  and 
doDianded  the  unexpired  term  of  their  lease 
to  the  Indepoidence  Oil  Company,  plus  the 
renewal.  Shannon,  upon  whom  Boberts  says 
he  serred  these  notices,  was  the  genial  man- 
ager of  the  28  011  Company  when  Roberta 
went  upon  the  10-acre  strip.  He  knew  all 
abont  the  actlrlly  of  Roberts,  and  knew  long 
before  the  transfer  was  made  to  Standard 
Oil  Company  from  28  011  Company  that  Bob- 
erta  and  his  assigns  asserted  right  to  posses- 
sion of  the  property  until  1019.  But  appel- 
lant lusista  that  while  there  may  hare  been 
evidence  of  the  fact  that  Standard  Oil  Com- 
pany had  notice  of  the  right  to  the  long  term 
claimed  under  the  Harper  lease,  before  the 
purchase  of  the  Interests  of  Hanford  and 
28  Companies,  no  notice  was  given  to  It  prior 
to  its  purchase  of  the  lease  of  Independence 
OU  Company,  and  that  it  could  not  there- 
fore be  chained  with  notice  of  what  that 
company  had  done.  We  think,  however,  that 
the  notorious  occupancy  of  the  10-acre  tract 
by  those  holding  nnder  the  Harper  lease  was 
in  Itself  sufficient  to  put  Standard  OU  Com- 
pany upon  its  inquiry.  Knowing  the  power 
of  the  Independence  OU  Company  to  Eublease 
for  the  residue  of  10  years  and  to  acquire 
an  additional  10  years  for  Its  subtenants  by 
a  mere  demand,  It  waa  bound  to  Inquire  the 
terms  under  which  Independence  OU  Com- 
pany had  surrendered  this  land.  The  sub- 
sequent conduct  of  the  plaintiff  shows  that 
it  recognized  the  claims  of  those  asserting 
rights  under  the  Harper  lease.  Its  author- 
ized agents  endeavored  several  times,  within 
a  few  months  subsequent  to  tbe  purchase 
of  the  leasehold  of  Independence  OU  Com- 
pany, to  acquire  the  rights  of  the  claimants 
of  the  Harper  Interest,  but  faUed  to  agree 
upon  terms,  not  because  of  the  asserted  prlv- 
Uege  of  the  latter  to  occupy  the  praises 
untU  1010,  but  because  of  difference  of  opin- 
ion regarding  the  amount  which  would  fair- 
ly compensate  the  owner  of  the  sublease.  Of 
conrse,  such  conduct  does  not  operate  as  an 
eatopsid  against  Standard  Oil  Company,  but 
it  does  show  that  almost  contemporaneously 
with  the  assignment  from  Independence  OU 
Company  Standard  OU  Company  acted  as  a 
coiiwntloa  bavliig  Kcttial  knowledg*  of  tha 


terms  of  the  Harper  lease.  The  court's  find- 
ing that  the  plaintiff  bought  the  lease  of  In- 
dependence OU  Company  with  notice  of  tbe 
Harper  lease  was  supported  by  the  evidence. 

[3, 4]  PlalntUf  Insists  that  tbe  covenant  to 
i&aew  the  lease  Is  a  personal  one  not  run- 
ning with  the  land.  In  this  behalf  secUona 
1461  and  1462  of  tbe  CivU  Code  are  dted. 
The  former  provides:  "The  only  covenants 
which  mn  with  the  land  are  those  specified 
In  this  title,  and  those  which  are  Incidental 
thereto."  And  the  latter  Is  as  foUows: 
"Every  covenant  contained  In  a  grant  of  an 
estate  in  real  property,  which  Is  made  for  the 
direct  benefit  of  the  property,  or  some  part  of 
it  then  in  existence,  runs  with  the  land." 
Plaintiff's  position  Is  that  such  a  covenant 
SB  the  one  here  considered  Is  not  made  for 
tbe  benefit  of  the  property,  but,  on  the  con- 
trary, Is  an-  Injurious  limitation  upon  the 
lesaar's  power  of  reiK>8BesslQn.  Bven  if  this 
position  were  correct,  the  plaintiff  would  be 
bound  in  conscience  to  folfiU  the  covenant. 
Bryan  v.  Grosse,  165  Cal.  135,  90  Pac.  409. 
But  it  was  a  covenant  running  with  the 
laud*  and  by  purchasing  the  interest  of  the 
Independence  OU  Company  and  accepting 
rent  from  the  claimants  under  the  Harper 
lease  plaintiff  placed  itself  In  privity  of  es- 
tate with  thMU.  This  covenant,  running  as 
It  did  with  tbe  land,  was  binding  upon  one 
holding  in  privity  of  estate  with  tbe  assignee 
of  the  lessor.  Salisbury  v.  Shirley.  86  CaU 
22S,  5  Pac.  104.  In  the  early  case  of  Laffan 
V.  Naglee,  9  Cal.  676,  70  Am.  Dea  678,  this 
court  h^d  that  a  covenant  to  give  the  lessee 
a  preference.  In  case  the  lessor  should  decide 
to  the  property,  was  a  covenant  running 
with  the  land.  In  the  case  of  Lyford  v. 
North  Pac.  Coast  R.  R  Co.,  92  Oal.  98,  28 
Pac.  103,  referring  to  the  covenant  there 
consddered,  the  court  used  this  language: 
"It  la  obvious  that  the  agreement  to  continue 
to  operate  the  raUway  is  not  a  covenant 
which,  under  tbe  Code,  would  run  with  the 
land.  It  Is  not  a  covenant  for  the  direct 
benefit  of  the  property — I.  e.,  the  estate 
granted — as  required  by  section  1462  of  tbe 
ClvU  Code."  This  interpretation  of  the  sec- 
tion brings  the  covenant  here  under  review 
directly  within  the  meaning  of  the  statute, 
because  obviously  a  covenant  for  a  renewal 
of  a  lease  Is  for  the  direct  benefit  of  the 
estate  granted. 

In  Taylor  on  landlord  and  Tenant,  the 
rule  Is  thus  stated,  at  section  262:  "The 
right  of  renewal  constitutes  a  part  of  the 
tenant's  Interest  in  the  land,  and  so  a  cove 
nant  to  renew  Is  binding  ui>on  the  assignee 
of  the  reversion.  So  the  grant  of  an  addi- 
tional term  or  of  a  right  to  purcdiase  is,  for 
many  purposes,  to  be  considered  a  continu- 
ation of  the  former  lease;  and,  if  there  is 
nothing  in  the  lease  to  show  that  such  right 
or  renewal  was  Intended  to  be  confined  per- 
sonaUy  to  tbe  lessee,  it  will  inure  to  his  as- 
signees or  executors  without  these  b^g  par- 
ticnluly  named.    Covenants  numlng  wltb 
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tbe  land  are  divisible,  and  will  bind  the  as- 
signee of  a  part  of  the  estate  demised,  In  re- 
spect to  tbe  parcel  assigned  to  Mm,  as  to  re- 
pair, or  to  pay  rent  of  tbe  part  occapled  by 
him.  (Where  a  coTenant  running  with  the 
land  Is  divisible.  If  the  entire  estate  In  dUTer- 
ent  parcels  of  the  land  passes  by  assignment 
to  different  Individuals,  the  covenant  will 
attach  upon  each  parcel  pro  tanto ;  and  the 
assignee  of  each  parcel  will  be  answerable 
for  a  proportionate  part  of  the  common  har- 
den, and  will  be  exclaslvely  liable  for  the 
breach  of  any  covenant  which  related  to  his 
I^rt  alone.)"  One  of  the  cases  cited  in  this 
behalf  by  Taylor  Is  Plggott  v.  Mason,  1  Paige 
413,  decided  by  Chancellor  Walworth.  This 
decision  Is  frequently  mentioned  and  follow- 
ed  in  the  opinions  bearing  on  this  subject. 
In  it  the  original  lessor  covenanted  with  the 
lessee  and  his  assigns  to  renew  the  lease  at 
the  expiration  of  the'  term  upon  a  fair  val- 
uation by  appraisers.  Subleases  were  made 
by  assignees  of  the  original  lessee's  Interest 
(whl<di  had  been  sold  upon  execution).  In 
these  subleases  the  sublessors  covenanted 
that  sublessees  should  have  the  renewal  up- 
on the  same  terms  as  those  upon  which  they 
themselves  should  receive  the  new  lease. 
The  defendant  In  the  action  had  become  by 
purchase  the  owner  of  the  reversion  and  all 
of  tbe  original  lessor's  interest,  subject  to 
the  rlgbts  arising  under  the  leasa  It  was 
held  that  a  covenant  of  the  lessor  to  renew 
the  lease  was  one  running  with  the  land; 
the  chancellor  saying:  "It  Is  well  settled, 
even  at  law,  that  the  assignee  may  recover 
In  his  own  name  for  a  breach  of  such  a  cove- 
nant, If  the  breach  was  committed  after  the 
assignment  Ijemetti  v.  Anderson,  6  Oow. 
(N.  T.)  802 ;  Withy  v.  Mumford,  5  Cow.  (N. 
T.)  137;  Kane  v.  Sanger,  14  Johns.  (N.  Y.) 
89;  Grescot  v.  Green,  1  Salk.  199.  And  It 
lies  either  for  or  against  an  assignee,  al- 
though be  is  not  named  tn  the  covenant 
Hyde  v.  The  Dean  and  Canons  of  Windsor, 
Cro.  Ellz.  5S2.  The  assignee  of  a  part  of  the 
premises  may  also  recover  pro  tanto,  If  the 
coy&ojA  be  tn  Its  nature  divisible.  Touch- 
stone, 199;  Co.  Litt  385a."  Other  cases 
holding  that  such  covenants  run  with  the 
land  are  Leppla  r.  Mbdcey,  31  Minn.  75,  16 
N.  W.  470:  Callan  t.  McDaniel.  72  Ala.  105; 
McDaniel  v.  Callan,  75  Ala.  330;  Wilkinson 
T.  Pettlt  47  Barb.  (N.  T.)  234 ;  Cook  v.  Jones, 
96  Ky.  286.  28  S.  W.  960  (a  case  holding  that 
even  where  the  original  lessee  after  tbe  sale 
of  his  leasehold  Interest  agreed  not  to  de- 
mand a  renewal,  that  fact  did  not  deprive 
the  sublessee  of  his  right  to  a  renewal  as  to 
that  part  of  the  land  included  within  his  sub- 
lease) ;  Alford  T.  Jones  (Ky.)  30  S.  W.  1013; 
McCllntock  v.  Joyner,  77  Miss.  680,  27  South. 
837,  78  Am.  St  Rep.  641;  Robinson  v.  Perry, 
21  Oa.  186,  68  Am.  Dec  455 ;  Btount  v.  Con- 
nolly, 110  Mo.  App.  607,  85  S.  W.  605;  Phelps 
T.  Elrhardt,  6  N.  T.  Snpp.  640;i  MltcheU  r. 

*  Reported  In  full  In  the  New  York  Supplement; 
reported  u  a  memorandiiiB  deoUlOB  wlttaout  opin- 
ton  la  n  Hon.  m. 


Toung,  80  Ark.  44S,  97  S.  W.  454.  7  L.  R.  A. 
(N.  S.)  221,  117  Am.  St  Bep.  89, 10  Ann.  Caa. 
423  (citing  with  approval  Bailey  v.  Richard- 
son, 66  CaL  416,  5  Pac.  910);  Leomlnstar  Gath 
light  Co.  T.  Hllleiy,  197  Mass.  268,  88  N.  B. 
870  (holding  that  ttte  mvenimer  Is  bound, 
even  without  notice  by  tbe  contract  to  re- 
new although  the  sublease  Is  unrecorded). 
Other  authorities  In  sn^Ktrt  of  the  role  that 
a  transferee  of  the  lessor's  interest  is  bound 
by  a  stipulation  contained  in  a  snblease  ar* 
Connor  v.  Withers  (Ky.)  49  S.  W.  SIO;  Ko- 
lasky  T.  Mlchels,  120  N.  Y.  635,  24  E.  278 ; 
Robinson  v.  Beard.  140  N.  Y.  Ul,  85  N.  a 
441 ;  Buttner  t.  Kasser  (App.)  127  Pac.  811, 
petition  for  rehearing  denied  by  this  court 
November  19,  1912.  Respond^t  cites  Bailey 
T.  Richardson,  66  Cal.  416,  5  Pac.  910,  su- 
pra (a  case  discussed  and  approved  in  the 
very  late  case  of  Buttner  v.  Kasser,  supra) 
as  determinative  of  the  Questions  here  pre* 
sented.  In  that  case,  as  here,  the  plaintiff 
appeared  as  the  owner  of  the  fee  and  a^ 
signee  of  the  lease.  The  court  held  that 
where  a  lessee^  after  subletting,  assigns  to 
the  lessor,  who  collects  from  the  sublessee 
the  rent  reserved  in  the  snbleaae,  the  lessor 
comes  in  as  assignee  of  the  reversion  and 
not  as  the  owner  of  the  fee;  there  being  no 
merger  of  the  term  of  the  original  lessee  In 
the  estate  of  his  lessor.  The  court  said  of 
defendant:  "Claiming  the  benefit  of  Dore's 
contract,  he  is  estopped  from  denying  that 
!be  has  succeeded  to  his  responsibilities.'* 
Dore  was  the  assignee  of  the  original  lessee 
and  the  rights  of  plaintiff  arbse  nnder  a 
covenant  in  the  snblease  nmiiinc  vltb  the 
land.  The  case  is  In  point,  and  supports  r» 
spondents'  contention. 

It  is  argued  that  a  formal  demand  of  a  re- 
newal of  the  lease  was  necessaryt  and  that 
falling  to  make  it  def^dant  forfeited  all 
right  to  a  continuance  of  his  term  to  1919. 
It  may  be  conceded  that  defendant  might 
have  exercised  the  right  of  Indq;»endence  Oil 
Company  to  demand  a  roiewal  of  tbe  lease 
from  its  lessors  after  that  corporation  had 
parted  with  its  Interest  In  Qie  lease ;  bnt  by 
the  terms  of  tha  sublease  the  owners  of  the 
Harper  Interest  were  not  required  to  make 
any  demand  at  all,  and,  as  that  duty  devolv- 
ed upon  plaintiff  as  saccessor  to  the  Inde- 
pendotce  OU  Company,  it  would  have  been 
idle  to  require  Standard  011  Company  as 
lessee  to  demand  the  extended  term  from  lt> 
self  as  owner  of  the  fee, 

[I]  Plaintiff  Inslsto  that  tfae  original  sub- 
lease from  Independence  Oil  Company  to 
Harper  Is  not  enforceable  because  not  rail- 
fled  Iky  tbe  stodEholdersof  that  company.  At 
the  time  of  tbe  execution  of  that  contract 
(July  18, 1902),  a  stetuto  was  to  force  whldi 
required  such  ratification.  By  this  act  It 
was  provided  as  follomi  (Btata.  1897,  p.  96) : 
"It  shall  not  be  lawful  for  the  directors  of 
any  mining  corporation  to  sell,  leas^  mort- 
gage, or  otherwise  dispose  of  the  whole  or 
any  part  of  tbe  mining  ground  owned  or  beU 


Digitized  by 


OaL) 


jERsarr  farm  oo.    Atlanta  beai/tt  oo. 


593 


by  sach  eorporatlon.  nor  to  porduM  or  ob> 
tain  In  any  way  (except  by  location)  any  ad- 
ditional mining  .ground,  unless  socb  act  be 
ratified  by  the  bolders  of  at  least  two-tliirds 
of  tbe  Btocfc  of  aucb  corporation  tben  ont- 
gtandli^."  Tbls  statute,  and  its  {vedecessor 
(Stats.  1880,  p.  131),  aa  explained  by  Mr. 
Justice  Sloss  In  the  oplnlm  of  this  court  In 
Royal  Ooa  Uln.  Oo.  t.  B<vb1  Oon.  Mines, 
157  OaL  702,  UO  Paa  123,  137  Am.  St  R«p. 
166,  has  been  given  a  less  rigid  and  strict 
Interpr^tatloD  In  the  later  cases  than  In  the 
earlier  ones.  In  that  case  formal  ratiflca- 
tlcm  of  the  transaction  InTolved  was  not 
found  to  be  necessary  where  one  of  the  par- 
ticipating directors  owned  more  than  two- 
thirds  of  the  sto^  While  we  would  doubt- 
less hold  that,  in  the  absence  of  some  proof 
of  actual  ratUlcatUn^  the  lease  would  be  of 
no  effect  If  the  act  were  still  in  forc^  we 
are  confronted  with  the  fact  that  it  was  re- 
pealed In  1906  (Stats.  1905,  p.  74).  The  Har^ 
per  contract  was  treated  as  valid  by  Inde- 
pendence Oil  Oompany  up  to  March  26,  1907, 
and  Standard  Oil  Oompany  collected  the  full 
amount  of  royalties  from  Harper's  succes- 
sors from  that  time  until  near  the  idose  of 
the  year  1009.  Under  dear  principles  of  es- 
toppel that  corporation  may  not  now  assert 
the  Invalidity  of  a  corporate  act  regular  iq>- 
on  Its  face.  The  courts  have  almost  uni- 
formly sustained  contracts  which  litigants 
who  have  profited  thereby  have  later  socght 
to  avoid  on  the  ground  that  such  agreements 
were  executed  without  proper  authority. 
Such  has  been  the  ruling  In  the  following 
cases:  Main  v.  C^sserly,  67  Gal.  128,  7  Pac. 
426';  Grlbble  v.  Columbus  Brewing  Co.,  100 
Cal.  71,  84  Pac  G!^;  lawrence  v.  Johnson, 
131  Cal.  176.  68  Pac  176;  Jones  t.  Svans,  9 
Cal.  App.  90,  91  Paa  632. 

No  oUier  alleged  errors  require  discussion. 

The  Judgmmit  and  order  from  which  plain- 
tiff an>e&la  are  aflirmed. 

We  concur:  HBNSHAW,  J.;  LORIGAN.  J.; 
SHAW,  J.;  ANQSLLOTTI,  J.;  SLOSS,  J. 


ntBSBY  TABM  CO.  v.  ATLANTA  RSAI/TT 

OO.   (8.  F.  6,872.) 
(Supreme  Court  of  Oallforala.   Dec.  80,  1912. 

On  Rebearins,  Jan.  29,  1913.) 
1.  Watbm  and  Waxes  CotTBSES  (S  164*) — 

NaTCU  of  PaBTIOULAB  ElASEMEnT. 

car.  Code,  S  801,  provides  that  "the  follow- 
ing bnrdens  or  BerritudeB  on  land  may  be  at- 
tached to  otber  lands  as  incidents  or  appurte- 
nances, and  are  then  called  eaaements,"  naming 
17  forms  of  easements,  such  as  a  right  of  pas- 
ture, etc,  and  section  1104  provides  that  a 
transfer  of  real  property  lutsses  all  easements 
attached  theretc^  and  creates  in  &Tor  thereof 
an  easement  to  ue  use  of  other  realty  of  gran- 
tor in  the  same  manner  as  such  property  was  ob- 
Tiously  and  permanently  used  by  grantor  for 
llw  benefit  of  such  property  at  the  time  of  tbe 
tnmsfsr.  BM,  that  section  1101  was  not  lim- 
ited in  Its  application  to  the  list  of  easements 


enumerated  In  section  801.  so  that  the  purchas- 
er of  land  takes  It  with  all  of  the  easements 
appertaining  thereto  at  the  time  of  the  sale, 
wnether  ennmersted  in  section  801  or  not,  and 
hence  wonld  take  the  right  of  going  upon  gran- 
tor's remaining  lands  for  tbe  purpose  of  main- 
taining a  levee,  and  using  the  pumping  plant 
thereon  to  pump  ont  a  drainage  canal  which 
drained  all  of  the  land  before  the  conveyance; 
ttw  dratusge  system  being  a  complete  scheme  of 
which  the  levee  and  pumps  were  an  essential 
part 

[ffld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  167-173;  Dec. 
Dig.  I  IM*} 

2.  BABBiCBirrs  <|  16*)— Oonvetancb  or  Land. 

Deeds  by  a  trustee  of  land  conveyed  to  se- 
cure the  payment  of  money  under  a  trust  deed 
authorizing  trustor  to  demand  reconveyance 
would  convey  any  easements  attached  to  the 
land  conveyed  if  tbe  trustor  be  treated  as  own- 
er; the  trustee's  conveyance  being  as  trustor'B 
agent 

[Bd.  Note.— For  other  cases,  see  Ossements, 
Cent  Dig.  S  4S ;  Dec.  Dig.  f  16.*] 

3.  ElASEHBNTS   (1   28*)  —  BzTi:7auismcKNT — 
"Rblkask." 

"Release"  is  the  appropriate  word  used  for 
the  eztinguishment  of  an  easement 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  S  76;  Dec  Dig.  i  28.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6068-6060;  vol.  8,  p.  7783.] 

4.  Rasbubkts  (S  27*)  — OxmrGUisHiczirT— 

CONVBTANOB. 

A  deed  by  the  owner  of  a  dominant  ease- 
ment to  the  owner  of  the  servient  tenement  ez- 
tingoisbes  all  easements  held  by  tbe  owner  of 
the  dominant  easement  in  tbe  land  conveyed. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  |  76;  Dec.  Dig.  J  27.*] 

On  Rehearing. 

6.  EviDBiTCB  (IS  483,  434*)— YAUDirr  or  IN- 
eraUlCBHT— FABOI.  Btidbhob. 

WliHi  an  Instrument  is  sought  to  be  avoid- 
ed for  fraud  or  mistake  in  law  or  fact,  evidence 
is  admissible  as  to  what  grantor  intended  to  do 
or  convey. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Di^H  199O-30O4,  2006-2020;  Dec  Dig. 
3S  433f  4:34*  ] 

Department  2.  Appeal  from  Superior 
Court,  Contra  Costa  County ;  R.  D.  Latimer, 
Judg& 

Action  by  the  Jersey  Farm  Company 
against  the  AUanta  Real^  Oompany.  From 
an  order  granting  a  i^ellmlnaiy  Injunction, 
defendant  appeals.  AflBnned. 

J.  O.  Meyerstein  and  H.  U.  Brandwstdn, 
both  of  San  Francisco,  and  A  B.-McKenzle, 
of  Martlnea,  for  appelant  A  L.  Shinn,  of 
San  Francisco,  and  M.  B.  Jones,  of  Martlnea, 
for  respondent 

HENSHAW.  J.  This  appeal  la  from  an 
order  Anting  a  preliniinary  injunction  Ee> 
straining  defoidant  and  ai^lant  from  inter- 
fering with  the  repair  and  maintenance  by 
plaintiff  of  a  levee^  and  from  Intetfering 
with  the  use  and  repair  of  a  dninage  canal 
and  pumping  plant,  all  situated  vvon  the  land 
of  the  ai^Iant 

The  omtroversy  arises  under  the  following 
facts:  There  Is  in  the  county  of  Contm  Gosta 


•VorV&ar  CAMS  mm  sum  toplo  and  section  NUHBBR  In  Deo.  Dig.  ft  Am.  Dig.  Ksj-No.  Bstles  it  Rep'r  Indsxas 

120P.-88 


Digitized  by 


594 


129  PAOIFIO 


BHPOBTZIB 


(OkL 


a  tract  of  land  comprlsliiK  over  3,000  acres 
which  In  the  state  of  nature  Is  OTerflowed 
by  the  waters  of  the  San  Joaquin  rirer.  This 
land  unreclaimed,  is  valaeless,  reclaimed,  Is 
yet7  Taln&lile.  Tears  ago  it  was  retAaimed 
bj  its  then  owner,  the  reclamation  consisting 

the  construction  of  a  levee  around  the  ex- 
terior boundaries  of  the  tract  and  the  excava- 
tion of  draloage  canals  conducting  the  water 
to  the  lowest  part  of  the  tract  where  a  pump- 
ing plant  was  orected,  and  the  excess  watex 
pumped  out  of  the  canal  and  oft  the  land. 
Thelereea,  canals,  ditches,  and  pumping  plant 
were  constructed.  Installed,  and  operated  as 
a  single  IndlvlsiUe  system  for  reclaiming  all 
at  the.  land,  and  th^  are  stUl  Indispensable 
for  Its  use  and  cnltiTatton.  In  1907  Nathan 
FlshttT  was  the  owner  of  tbe  land.  He  made 
a  deed  of  trost  to  Archibald  Kalna,  trustee 
for  the  benefit  of  Myra  EL  Wright;  beneflda- 
rj,  to  secure  the  payment  of  a  sum  of  money 
owing  Fisher  to  Wright  The  deed  of 
tnut  contained  a  provision  powering  Na- 
than Flsber  or  his  grantee  to  demand  reoon- 
Toyance  of  any  portl(m  of  the  tract  in  lots  of 
not  lees  than  50  acres  on  the  payment  of  a 
certain  specified  sum  of  money  per  acrfc 
Herman  Bendel  by  mesne  conveyances  suc- 
ceeded to  the  title  and  rights  of  Fisher  and 
toiderlng  the  requisite  amount  of  money  de- 
manded from  the  trustee  a  reconveyance  of 
60  acres.  The  60  acres  whose  reconveyance 
was  thus  demanded  was  tbe  lowest  land  of 
the  tract  Upon  It  was  established  the  pump- 
ing plant  to  wblch  pumping  plant  by  a  main 
canal  were  conducted  the  surplus  waters  of 
the  whole  tract  The  exterior  protecting 
levee  extended  along  the  river  frontage  of 
this  tract  Tbe  trustee  refused  to  make  the 
conveyance  and  Bendel  brought  suit  to  com- 
pel him  to  do  80.  A  decree  was  given  com- 
manding the  execution  of  the  deed  which  the 
trustee  thereupon  executed.  Subsequently 
B^del  conveyed  this  60  acres  to  the  d^^d- 
ant  and  appelant  herein.  Previous  to  the 
execution  of  the  trustee's  deed  to  Bendel  the 
trustee  had  executed  under  the  terms  of  his 
trust  a  deed  of  all  of  the  rest  of  the  tract  to 
Myra  E.  Wright  To  all  the  interest  or  Myra 
Ea  Wright  in  this  land  plaintiff  has  succeed- 
ed. Defoidant  refused  plaintlCF  admission  to 
its  lands  for  tbe  purpose  of  maintaining  the 
outer  levee  upon  tbe  lands,  of  maintaining 
and  using  the  drainage  canal,  and  of  main- 
taining and  using  the  pumping  i^ant  to  expel 
waters  from  the  drainage  canal.  Plaintiff  In- 
sisted upon  its  rigbt  to  enter  the  land  of  ap- 
pellant for  these  purposes.  The  Injunction 
forbade  defendant  from  interfering  with 
plaintiff  In  the  exercise  of  Its  asserted  rights. 

[1]  Appellant's  first  proposition  Is  that  sec- 
tion 801  of  the  Civil  Code  enumerates  all  the 
burdens  by  way  of  servitudes  which  may  be 
attached  to  land  for  the  benefit  of  the  domi- 
nant tmement  and  that  the  burdens  im- 
posed 1^  tbe  decree  upon  Its  land  do  not  come 
under  any  of  the  classifications  enumerated 


in  that  sectlim;  tbat  Qia  only  other  section 
which  can  have  reference  to  the  matter  is 
1104  of  the  same  Code  which  dedaias:  *'A 
transfer  of  real  property  passes  all  ease- 
ments attadied  thereto,  and  creates  in  favor 
thoeof  an  easement  to  use  other  real  XKop- 
erty  of  tbe  person  whose  estate  is  transferred 
in  the  same  manner  and  to  Qw  same  extent 
as  such  property  was  obrloosly  and  poma- 
nently  used  by  the  person  irtiose  estate  is 
trmuE^erred,  fbr  the  benefit  thereof  at  the 
time  when  the  transfer  was  agreed  upon  or 
oomiaeted."  This  secthm.  It  is  said,  alEorda 
no  gronnd  tor  the  reUeC  awarded  to  reepcmd- 
ent;  for,  it  is  argued,  tbe  easemotts  ouitttD- 
plated  by  section  1104  are  such,  and  such 
<ml7  as  are  dasslfled  and  ennmoated  In  sec- 
tion 801.  'Sbis,  however,  we  think  to  be  an 
incorrect  construction  of  the  two  sections. 
The  ingaanltv  and  toretfght  of  tbe  Legisla- 
ture would  be  taxed  in  vain  to  name  and 
classic  all  the  bnrdois  which  mli^t  be  Im- 
posed upon  land.  By  section  801  It  mamet- 
ated  some  of  them.  By  aecOon  1104  it  de- 
dared  generally  that,  In  the  case  of  a  trans- 
fer of  real  property  other  easements  may 
spring  Into  existence  easemaits  which  could 
not  be  enumerated  for  the  very  reason  that 
th^  ^brace  every  burden  which  by  virtue 
of  the  manner  of  use  has  been  Imposed  upon 
the  portion  of  the  estate  not  granted  In  favor 
of  tbe  portion  granted.  It  Is  a  direct  recog- 
nition of  the  principle  long  established  and 
fully  recognized  by  this  court  (Cave  v.  Crafts, 
63  Cat  136 ;  Qulnlan  v.  Noble,  76  Cal.  250, 
17  Pac.  68),  that  principle  being  that  where 
the  owner  of  two  tenements  sella  one  of 
them,  or  the  ownex  of  the  entire  estate  sella 
a  portion  of  it  the  purt^aser  takes  the  tene- 
ment or  portion  sold  with  all  the  braefits  and 
with  all  the  burdens  that  a];q;>ear  at  the  time 
of  the  sale  to  b^ong  to  It  aa  between  It  and 
the  property  which  the  vendor  retains.  It 
Is  this  general  principle  which  is  given  full 
recognition  by  section  1104,  and  its  appli- 
cation is  by  no  means  limited  to  the  list 
of  B»vitudes  and  corresponding  easements 
enumerated  In  section  801  of  the  C^vll  Code. 
It  follows,  therefore,  tbat  the  character  of 
the  burden  Imposed  upon  the  servient  tene- 
ment Is  not  controlling,  tbat  it  is  of  no  conse- 
quence whether  tbat  particular  burden  will 
fall  Into  or  can  be  forced  Into  any  of  the 
seventeen  subdivisions  of  section  801.  If  It 
be  a  burden  obviously  cast  upon  the  land  at 
the  time  of  the  segregation  of  tbe  title,  It 
remains  a  burden  upon  tbat  land  In  fiivor  of 
the  other  parcel,  and  it  Is  an  "easement" 
within  the  meaning  of  section  1104,  even  If 
It  does  not  come  within  the  limitations  of 
sectlcm  801  because  section  1104  Itself  desig- 
nates it  an  easement  We  have  before  us, 
then,  one  complete  scheme  of  reclamation  to 
which  the  surrounding  levee  was  an  essential 
part,  the  main  drains  canal  uixm  tbe  60 
acres  to  which  all  the  other  drainage  canals 
led  another  essoitlal  part,  and  finally,  and 


Digitized  by 


JBB6BT  FARM  00.  T.  ATIjANTA  BBAI/TT  OO, 


695 


quite  as  IndlspemaU^  the  pumping  plant  to 
eject  tbe  mrplns  waters.  It  would  worfc  the 
destrnctloii  of  the  whole  i^an  to  recognize 
the  eaeement  of  any  of  these  essentials  and 
not  of  alL  Nor,  It  may  be  added.  Is  the  right 
to  use  a  pump  under  such  circumstances  a 
unique  burden  upon  land  In  the  history  of 
the  law.  Similar  cases  may  be  found  In  S^- 
numr  t.  Lewis.  IS  N.  J.  Eq.  439,  78  Am.  Dec. 
108;  Larsen  t.  Peterson,  53  N.  J.  Bq.  88,  80 
AtL  1004.  It  is  a  mattra  of  IndttTerence  to 
the  conclusion  thus  reached  whether  the  trus- 
tee of  the  whole  tract  be  considered  as  the 
abeolnte  owner  at  the  time  of  the  transfers, 
or  i^ether  the  successor  In  Interest  of  Na- 
than  Fisher,  the  trustor,  be  con^dered  the 
owner.  In  the  one  case  the  trustee  deeds  all 
of  the  tract  saving  the  60  dcres  to  Myra  B. 
Wright  and  In  favor  of  the  land  thus  con- 
veyed to  her  springs  up  the  easement  to  use 
the  ranalnlng  60  acres  for  the  indicated  pur- 
poses. The  later  conv^ance  of  the  60  acres 
would,  of  course,  be  sobject  to  these  ease- 
ments. 

[2]  Precisely  Qie  same  constructiao  would 
obtidn  if  Nathan  Fisher  or  his  grantee  be 
treated  ae  the  owner  of  the  whole  tract  at 
the  time  of  the  making  of  the  deeds.  The 
deeds  by  the  trustee  would  then.  In  effect,  be 
nothing  more  than  deeds  by  an  ag«t  and  Oie 
same  legal  result  would  follow. 

Appellant  further  contends,  howevw,  that 
even  If  the  easemmts  claimed  by  plaintiff 
be  found  to  Itave,  or  rather  to  have  bad,  an 
existence,  tli^  were  ucttngnlshea  by  the  deed 
of  l^ra  XL  Wright,  predecessor  In  Interat 
of  plaintiff.  TUB  contentton  reats  upon  the 
following  flicts:  l^ra  D.  Wri^t  In  Jnly, 
1900,  through  the  trustees  deed,  became  the 
owner  e£  all  the  tract  exceptliq;  the  60  acres 
subsequently  conveyed  to  Boidel.  In  that  60 
acres  after  demand  by  Bendel  of  the  trustee, 
for  a  deed  witli  tender  of  the  mon^  she  had 
no  Intereat  other  than  what  may  be  described 
for  omrentience  as  a  mortgagee's  Interest 
The  decree  awarding  Bendti  the  60  acres 
was  made  on  the  24tb  day  of  November, 
1900.  It  would  appear  that  the  court's  de- 
cision bad  been  Indicated  earlier  than  this 
date  for  the  trustee's  deed  to  Bendel  was 
dated  and  aidmowledged  on  November  22, 
1909,  and  a  quitclaim  deed  and  release  to 
Bendel  from  Myra  fil  Wrl^t  and  her  hus- 
band was  given,  wbldl  deed  was  dated  and 
acknowledged  on  November  20, 1900. 

[S,  4]  Upon  these  facts  appellant  argaes 
that  the  release  of  Myra  E.  Wright  to  plain- 
tiff la  to  be  construed  by  its  terms  and  by  Its 
terms  alone ;  that  "release"  Is  the  appropriate 
word  to  be  used  for  the  extinguishment  of  an 
easement;  that  a  deed  by  the  owner  of  the 
dominant  tenement  to  the  owner  of  the  servl- 
isit  tenement  extinguishes  easem^ts;  and 
that  the  Inevitable  result  is  that  whatever 
burdens  and  servitudes  existed  upon  the  Ben- 
del 60  acres  were  by  the  deliberate  act  of 
Myra  Bl  Wrl^  rtieased  and  extinguished. 


Over  these  g^eral  principles  there  can  be  no 
controversy.  Ehirkee  v.  Johes,  27  Colo.  160, 60 
P&c.  618;  14  Cyc.  1191;  Jones  on  Basements, 
-!  645;  Devlin  on  Deeds  (2d  ISd.)  |  27.  The 
court,  however,  received  evidence  of  the  eir- 
cumstancea  under  which  the  deed  of  quit- 
claim and  release  was  executed,  and  from 
this  evidence  concluded,  as  it  had  the  right 
to  do  (Oode  av.  Proc.  ||  1860,  1861),  that 
"release"  was  not  employed  In  Its  technical 
sense  for  the  extinguishment  of  the  ease- 
ments, but  that  the  Instrument  of  quitclaim 
and  release  was  made  only  for  the  purpose  of 
carrying  Into  effect  the  proviirions  of  the  trus- 
tee's deed  and  of  giving  to  Bendel  simply  the 
title  which  the  trustee's  deed  justified  him 
in  <tomanding.  The  evldoice  upon  this  point 
la  that  the  right  to  appeal  from  the  court's 
decree  existed  In  favor  of  Myra  SL  Wright, 
that  her  quitclaim  deed  preceded  In  date  the 
deed  4^  .  the  trustee  to  Bradel,  that  there 
was  no  mention  In  the  deed  of  easemrats  or 
serrltQdes  and  lU)  Indication  other  than  that 
contained  In  the  use  of  tbe  word  **release"  of 
any  Intent  to  extinguish  the  servitudes. 
Tbrae  is  posltlTa  testimony  hr  tbo  husband 
of  Mrs.  Wrli^t  who  Joined  m  the  release 
that  the  sole  purpose  of  it  was  to  aid  the 
litigation  to  fMrUfy  tbe  tnutee's  deed,  and  to 
give  to  BmOxi  Just  such  title  as  he  was  on- 
titled  to  take  under  the  trustee's  deed  and 
no  mor^  that  a  previous  sale  under  the  deed 
of  trust  bad  been  mad«  to  Myia  BL  Wright, 
and  the  qultdalm  was  fnrtber  designed  to 
relieve  the  Bendd  land  from  all  questlm  of 
tbe  dfect  qpon  it  of  this  previous  sale. 

For  these  reasons,  tbe  decree  and  tbe  or- 
der anwaled  from  are  affirmed. 

We  concar:   MES.TIN.  J*.;  iLORIOAN,  J. 

On  Rehearing. 

PBB  ODRIAM.  Tbe  petition  for  rehear^ 
ing  Is  denied. 

In  answer  to  the  proposition  argued  in 
the  petition,  that  the  effect  of  the  court's  de- 
cision is  to  permit  declarations  of  the  intent 
of  the  grantor  In  making  the  deed  to  control 
the  language  of  that  Instrument,  It  Is  prop- 
er to  point  out  that  the  hearing  before  the 
trial  court  was  solely  to  determine  whether 
or  not  a  preliminary  injunction  should  be 
granted.  The  language  of  this  court  was 
addressed  solely  to  tbe  case  made  In  the 
trial  court  ujwn  that  hearing^a  hearing 
which  was  had  principally  upon  affidavits. 
Tbe  defendant  having  set  up  the  quitclaim 
deed  In  Its  answer.  It  was  open  to  plaintiff 
to  meet  and  overcome  Its  legal  effect  In  any 
appropriate  way.  It  did  this  by  evidence 
tending  to  show  that  tbe  quitclaim  deed 
owed  Its  existence  to  a  mistake  in  law  upon 
the  part  of  the  grantor,  taken  advantage  of 
by  the  grantee. 

[I]  It  Is,  of  course,  true  that,  where  an  In- 
strument is  soui^t  to  be  avoided  for  ftaud 
or  for  mistake  Is  law  or  In  £acl;  evidenoe  Is 
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admissible  u  to  what  the  grantor  Intenaed 
to  do  or  to  conT^  (CHt.  Obde,  |  1578,  snbd. 
2).  Therefore,  what  Is  decided  upon  this  ap- 
peal ia  that  enough  was  shown  to  have  Jas* 
tifled  the  court  In  granting  the  temporary 
Injunction.  Whether  the  reformatioD  of  the 
deed  iB  required,  whether.  If  reoulred,  It 
may  be  accomplished  under  the  Implied  r^ 
Ucation  to  defoidant's  answer,  or  whether  a 
■eparate  actloa  seeking  afflrmattve  relief  on 
tUa  ground  ahould  be  brought  plalnUff 
are  one  and  all  questions  whose  consldera- 
tloD  pertain  to  the  prlndpal  case  when  ttiat 
case  comes  to  be  tried  upon  Its  merlte  and 
formal  findings  are  mada 

Therefore  those  questions  are  left  until 
that  tlmeu 


BENSBN  T.  BENSEN.    (CSr.  1,008.) 
OMstrlet  Court  of  Appeal,  Third  District,  CaU- 
fomla.   Nor.  29,  1912.) 

DKTOBOK  (Si  231,  294*)  —  AWABDIKO  Perica- 
HIRT  AUMONT— OCSTODT  OF  CHILnBBN. 

Under  Cir.  Code,  {{  130,  187,  authorising 
tiio  court  deivlnc  a  dlToree  to  provide  for  the 
maintenance  bj  the  husband  of  the  wife  and 

children  of  the  marriage,  and  authorizing  an 
action  by  the  wife  for  permanent  sapport  of 
herself  and  children  in  case  of  the  willful  de- 
sertion by  the  husband,  the  coort  findinK  that 
neither  husband  nor  wife  waa  entitled  to  mrorce 
could  not  award  the  cnstody  of  the  dblldren  to 
the  wife,  nor  award  to  her  permanent  alimony 
and  coansel  fees  where  it  did  not  find  facts 
justifying  the  inference  that  the  best  interests 
of  the  children  demanded  that  their  custody 
should  be  awarded  to  her,  and  where  it  did  not 
find  whether  the  parties  were  living  together 
or  separate,  nor  make  any  findings  as  to  their 

Wwanriaj  COnditioO. 

[Ed;  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  II  668-^  664,  777;  Dee.  Dig.  || 
281,  20£*] 

Appeal  from  Stqrarlor  Court,  Oontra,  Costa 
County;  H.  C.  Oesford,  Judge. 

Action  by  Gerda  Boisen  against  Oarl  Ben- 
SOL  From  a  judgment  denying  divorce,  and 
awarding  permanent  alimony  and  counsel 
fees  to  the  lAalntUf,  defoidant  appeals.  Mod- 
ified and  affirmed. 

Austin  Lewis  and  B.  M.  Royce,  both  ot  San 
Francisco,  for  appellant  Harry  BL  Styles,  of 
Bedwood,  for  respondent 

BUB^fETTT,  J.  This  was  a  suit  for  di- 
vorce, plaintiff  claiming  It  on  the  ground 
of  cruelty,  and  defendant  In  his  cross-com- 
plaint asking  for  a  decree  of  divorce  on  the 
ground  of  desertion. 

The  court  found  as  follows:  'TThat  the  al- 
legations and  averments  of  plalntlCTs  com- 
I^lnt  have  not  be«i  proved;  that  the  al- 
legatlonB  and  averments  of  defendant's  cross- 
complaint  have  not  been  proved ;  that  there 
are  three  children.  Issue  of  this  marriage 
named,  respectively,  Alice,  Berger,  and  Ches- 
ter, and  that  It  Is  for  the  best  Interests  of 
said  children  that  plaintiff  have  their  cna- 


tody.  As  a  conclusion  of  law  tnm  the  fore- 
going fticta,  the  court  finds  that  neither 
plaintiff  nor  defendant  Is  entitled  to  a  di- 
vorce herein ;  that  plaintiff  is  entitled  to  tlw 
care  and  custody  and  control  of  said  cfaUdren 
and  all  of  them;  that  said  tdainUff  la  en- 
titled to  permanent  allm<niT  in  the  sum  of 
$20  per  month  beginning  «i  the  1st  day  of 
July,  1911,  for  the  care  of  said  ^Ddren; 
that  aald  plaintiff  Is  entitled  to  Uie  sum  of 
175  as  and  tm  ooonsd  fen  herein  which 
shall  be  due  and  iiayable  on  the  1st  day  of 
July,  1911 ;  that  Uie  communis  property  or 
homestead  diall  ranaln  as  it  la,  It  b^big  un- 
derstood that  plaintiff  shall  collect  and  re- 
c^ve  the  rents  and  ^fits  thoeof  until  Ua 
future  disposition  by  mutual  agreonei^  of 
the  parties  hento,  or  otherwise;  and  It  is 
hereby  ordwed  that  Judgowit  be  mtered  ao- 
cordli«;ly.** 

We  think  It  la  quite  apparent  that  the  find- 
ings of  fact  are  utterly  Insnfllclent  to  sup- 
port tile  Judgment,  exeest  tiiat  portion  of  It 
which  denies  a  divorce  to  each  of  the  par- 
ties. No  fact  Is  found  that  would  Justify  the 
Inforence  that  it  la  for  the  best  Interestt 
of  the  chlldroi  that  their  custody  be  award- 
ed to  the  mother.  Indeed,  consldMlng  the 
general  findings  of  fact  in  connection  with 
the  q»eclflc  allegations  of  tiie  complaint  and 
cross-complaint,  we  have  the  conclusion  ot 
the  court  that  both  plaintiff  and  d^tendant 
are  "fit"  and  also  "not  fit"  persons  to  have 
the  custody  of  said  children.  Likewise,  It 
may  be  said  that  there  la  no  necessity  or 
Justification  shown  for  the  provision  in  ref- 
erence to  the  alimony,  court  fees,  or  home- 
stead. In  fact,  we  are  left  completely  in  the 
dark  as  to  whether  the  parties  are  living 
together  or  separate,  what  their  financial 
condition  is,  whether  there  is  any  community 
or  separate  property,  whetha  a  homestead 
exists  or  what  may  be  the  capacity  or  needs 
of  either  party.  There  Is  no  sufficient  rea- 
son disclosed,  therefore,  for  the  application 
of  section  136  or  137  of  the  Civil  Cod&  The 
decisions  of  our  Supreme  Court  make  this 
plain. 

In  Hagle  v.  Hagle,  68  Cal.  688,  0  Pac.  842, 
it  is  held  that:  "In  an  action  for  a  divorce 
the  court  has  discretionary  power,  under  sec- 
tion 136  of  the  Civil  Code,  althopgh  a  di- 
vorce Is  denied,  to  require  the  husband  to 
provide  for  the  maintenance  of  the  wife 
while  she  is  living  separate  from  him,  when 
the  circumstances  of  the  case  show  that  It 
would  be  impossible  for  them  to  live  happily 
together."  An  examination  of  the  opinion, 
however,  shows  that  facts  were  found  by  the 
lower  court  upholding  such  conclusion.  In 
Hagle  V.  Hagle,  reported  In  74  CaL  608,  16 
Pac.  618,  It  Is  held  that:  "The  courts  of 
California  have  no  authority  to  grant  a  di- 
vorce a  mensa  et  thoro,  or  to  compel  a  hus- 
band to  support  his  wife  while  she  is  living 
s^arate  and  apart  from  him  against  his 


•Vov  othsr  sasM  mm  sane  tople  and  bmUob  NUMBBB  in  Dm.  Dtg.  A  Am.  Dig.  Xay-Ha.  Barlss  A  Bsp'r  Indexa 


Digitized  by 


Google 


CaL) 


ROYAL  INS.  CO.  T.  CALEDONIAN  INS.  OO. 


B97 


win  and  consent,  without  any  statutory 
KTound  for  an  absolnte  divorce  or  any  statu- 
tory excuse  for  her  absence  from  his  home." 
In  Peyre  t.  Peyre,  70  Oal.  336.  21  Fac.  838, 
the  law  is  declared  to  be  that:  "Where  a 
dlrorce  la  dented,  permanent  alimony  can- 
not be  granted  the  wife,  under  section  136 
of  the  Civil  Code,  where  no  facta  are  either 
proved  or  found  showing  that  the  wife  has 
a  cause  for  dtvoroe,  or  that  the  parties  are 
not  living  together,  or  that  permanent  ali- 
mony is  needed  for  her  support  and  mainte- 
nance." In  Volkmar  v.  Volkmar,  147  Cal. 
176,  81  Pac.  413.  It  was  held  that:  "In  an 
action  for  a  divorce  brought  by  the  husband, 
where  the  apirilcatlon  Is  denied,  and  the 
court  finds  that  the  parties  have  lived  sepa- 
rate and  apart  since  a  certain  date  and  that 
the  wife  did  not  desert  her  husband,  but 
there  was  neither  averment  in  the  answer 
nor  finding  that  the  husband  deserted  the 
wife  or  was  at  fault  for  the  separation,  the 
court  cannot  award  a  permanrat  mainte- 
nance or  permanent  alimony  to  the  wife." 
The  judgment  there  was  modified  by  striking 
out  the  provision  In  reference  to  permanent 
alimony  and  as  thus  modified  affirmed. 

Following  that  case  as  a  precedent,  It  Is 
ordered  that  the  judgment  herein  be  and  the 
same  is  modified  by  striking  therefrom  the 
following  provision,  viz.:  "That  plaintiff  Is 
mtltled  to  the  custody  and  control  of  the 
three  minor  children,  issue  of  this  marriage, 
and  they  and  each  of  them  are  hereby 
awarded  to  plaintiff;  that  defendant  pay 
permanent  alimony  to  plaintiff  in  the  sum 
of  $20  per  month,  beginning  on  the  Ist  day 
of  July,  l&ll ;  that  defendant  pay  to  plain- 
tiff on  or  before  July  1,  1911.  the  sum  of 
$75,  as  and 'for  couns^  fees  herein;  that 
the  community  property  or  homestead  re- 
main 88  It  now  Is,  plaintiff  to  receive  rents 
and  profits  until  its  future  disposition  by 
agreement  of  parties  hereto  or  otherwise." 
And,  as  so  modified,  the  Judgmoit  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART.  J. 


BOTAL  INS.  CO.  OF  LIVERPOOL,  ENG.,  t. 
CALEDONIAN   INS.   CO.   OF  EDIN- 
BURGH, SCOTLAND.    (Oiv.  1,031.) 

(District  Court  of  Appeal,  First  District.  Call* 
foniia.   Dec.  4,  1912.  Behearing  Deaied 
Sapreme  Court  Feb.  1,  U13.) 

1.  IXSURAffOB  A  684*)— REinarBANOB— Lu- 

BXLXTT  or  Rbinsubkr. 

Wlicre  poUdes  of  insurance  and  reinaur- 
ance  each  contained  a  provision  that  if  a  baild- 
ing,  or  aoy  purt,  should  fall  «zcept  as  the  result 
of  fire,  the  insurance  on  the  building  or  its  con- 
tents should  immediatelj  cease,  a  provision  in 
the  reinsurance  policy  tnat  it  should  be  subject 
to  the  same  risKB,  valuations,  conditions,  and 
ad^nstmenta  aa  were  or  might  be  takm  by  the 
mnsured,  and  that  the  loss  was  payable  pro 
lata  with  the  reinsured,  did  not  authorize  tbe 
original  insurer  by  adjusting  a  loss  for  which 
it  was  not  liable  because  of  the  fall  of  a  build- 


ing to  subject  the  reinsurer  to  Its  pro  rata  share 
of  such  loss. 

[Bd.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  I  1817;  Dec.  Dig.  %  684.*] 

2.  CoNTKAcrs  a  162*)  —  OonsTRuonon— GiT- 

INQ  ErraCT  TO  WBOU  iNSTBUlOtNT. 

Every  part  of  a  contract  must  be  given 
some  effect,  if  possible,  and  apparently  conflict- 
ing provisions  must  Im  lecondled  if  this  can  be 
done  without  doing  actnal  violence  to  the  lan- 
guage  of  the  contract. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  744 ;  Dec  Dig.  {  162.*] 

3.  Inbubaitcb  Q  686*)  — BsmsuuHOB— Ac- 
tions—Detbnsks. 

In  an  aeUon  on  a  policy  of  reinsursnce,  an 
answer  alleging  a  violation  by  the  orlgtoal  In- 
surer of  a  promise  not  to  adjust  any  loss  with- 
out notice  to  defendant,  but  not  alleging  any 
injury  to  defendant  frMn  such  failure,  was  In- 
suffident 

[Ed.  Note.- Vor  other  cases,  sae  Insorance, 
Cent  Dig.  i  lfi23;  Dse.  DfgTf  686.*] 

Appeal  Snperior  Court,  City  and 

County  of  San  Francisco;  J.  H.  Seawell. 
Judge. 

Action  by  the  Royal  Insurance  Company 
of  Liverpool,  England,  against  the  Caledoni- 
an Insurance  Company  of  Edinburgh,  Scot- 
land. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

T.  0.  Van  Ness,  of  San  FrandBco,  for  ap- 
pellant James  Alva  Watt,  of  San  Frandsco, 

fbr  respondent. 

TfAXJ^  J.  This  ia  an  appeal  from  a  judg- 
ment rendered  for  plaintiff  against  defend- 
ant upon  a  policy  of  reinsurance  against 
loss  by  fire. 

[1]  The  original  policy  of  insurance  and 
the  policy  of  reinsurance  are  attached  to  the 
complaint  and  made  a  part  thereof.  The 
risk  was  upon  machinery,  fixtures,  and  goods 
contained  In  a  designated  building.  The 
original  policy  of  Insurance  contains  the  fol- 
lowing clause:  "If  a  building  or  any  part 
thereof  fall,  except  as  the  result  of  fire,  all 
Insurance  by  this  policy  on  such  building  or 
Its  contents  shall  Immediately  cease."  The 
reinsurance  policy  contains  precisely  the 
same  clause  and  also  the  foUowii^;  '*I!tln 
policy  is  subject  to  the  same  risks,  valua- 
tions, conditions  and  adjustments  as  are  or 
may  be  taken  by  the  reinsured,  and  the  loss, 
if  any  thereunder  Is  payable  pro  rata  with 
the  reinsured  and  at  the  same  time  and 
place."  It  is  substantially  alleged  in  the 
complaint,  among  other  things,  that  aft^  the 
fire  plaintiff  adjusted  and  ascertained  the 
amount  of  the  loss  sustained  by  the  original 
Insured  at  a  certain  amount,  and  the  por- 
tion thereof  payable  by  the  i^lntlff  to  the 
original  Insured,  and  that  it  paid  the  same. 
Plaintiff  sought  and  obtained  a  Judgment 
against  the  defendant  for  ita  pro  rata 
amount  based  upon  such  adjustment  De- 
fendant, among  other  things,  pleaded  as  and 
for  a  separate  defaise  toat,  before  the  oc- 
currence of  the  fire,  a  material  and  substan- 
tial portion  of  said  building  had  taUea  from 
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a  cause  otber  than  fin,  and  tbat  aaUl  boUd- 
iDg  had  fallm  witbln  tbe  meaning  o£  the  p(d- 
iclea.  Plaintiff  Infeerpoaed  a  general  demurs 
rer  to  this  defense^  which  the  court  snataln- 
ed,  and  It  la  thla  rnUng  whidi  presenti  tiw 
principal  point  to  be  detmnlned  iQwn  this 
appeal. 

It  1>  the  oontoitUm  ot  plaintiff  that  be- 
canae  of  the  pro  rata  danse  defendant  ia  li- 
able tor  Its  proportUm  of  the  amount  found 
to  be  due  the  original  Insured  from  pimintlfl 
by  its  adjustment  of  such  Una  vlth  tbe  own- 
er of  the  prcqterty,  unless  Indeed  that  such 
adjustment  shall  hare  been  fraudulently  or 
cfrtlnriTely  made  to  the  injury  of  defaidant 
la  other  words,  that  plaintiff  may,  by  Its 
adjustment  with  the  original  Insured,  estab* 
Uah  as  against  the  r^nsnrlng  company  the 
fact  of  Its  liability  for  a  loss  as  w^l  as  the 
amount  thereof,  and  this  In  lOaln  disregard 
of  tbe  conditions  of  both  the  orl^nal  policy 
and  the  policy  of  relnanrance  that,  "If  a 
building  or  any  part  thereof  fall,  except  as 
the  rrault  of  Are,  all  hisurance  this  policy 
on  such  building  or  its  contents  sluU  im- 
mediately cease.**  We  cannot  accede  to  the 
soundness  <hC  this  view  of  the  law.  We  have 
been  cited  to  no  case  that  goes  so  far.  As 
was  said  in  Firemen's  Fnnd  Iusl  Go.  t. 
Aadioi  &  Uunlch  Fire  Ins.  Co.,  2  Cal.  App. 
690,  M  Pac:  263:  "In  any  event,  the  UablUty 
of  a  reinsurer,  like  that  of  a  party  to  any 
other  contract,  must  depend  upon  the  tenns 
of  his  contract"  By  the  terms  of  the  con- 
tract in  the  case  at  bar,  all  Insurance  on 
tbe  property  covered  by  tbe  policy  of  rein- 
surance was  to  Immediately  cease  upon  the 
falling  ot  the  building  or  any  part  thereoft 
except  as  the  result  of  flrei 

[2]  It  is  a  well-recognised  rule  that  every 
part  of  a  contract  must  be  given  some  effect, 
if  possible,  and  two  apparently  conflicting 
provisions  of  the  same  eontxact  must  be  rec- 
onciled it  sndi  may  be  done  wltliout  doing 
actual  violence  to  the  language  of  the  con- 
tract Just  wliat  Is  the  precise  meaning  of 
the  so-called  laro  rata  clause  may  be  in  some 
doubt  We  certainly  do  not  think  that  nnder 
Its  somewhat  vague  and  uncertain  languMA 
there  can  Justly  be  found  any  authority  to 
the  reinsured  to  charge  tbe  reinsuring  com- 
pany toe  a  loss  tot  wlidA  It  in  plain  terms 
provided  ^emptlon.  See  Firemen's  Fund 
Ins.  do.  V.  Aachen  ft  Munldi  Fire  Ins.  Oo., 
2  Gal.  Apsb  690. 84  Pac  258 ;  Uanuf  acturers* 
Ins.  Oo.  V.  Western  Assur.  Oo.,  145  Mass.  419, 
14  N.  B.  682^  Oommonwealth  Ins.  Go.  v. 
Globe  Hut  Ins.  Go.,  85  Fa.  475.  In  dls- 
cuBstng  a  Claim  made  by  a  rdnsurer  tbat 
he  was  entitled  to  notice  of  abandonment  as 
and  fOT  a  total  loss  the  Gourt  of  Kings 
Bench  said:  "So  long  as  llabUlty  exists  the 
mere  foct  of  some  twnest  mistake  luvlng  oc- 
curred in  fixing  tbe  exact  amount  of  It  will 
afford  no  excuse  tor  not  paying.  He  has 
promised  to  pay  as  may  be  paid  thereon.' " 
Western  Asaur.  Go.  of  Toronto  v.  Poole 


[1903J  1  Kingi  Bench  Dir.  8761  The  court 
seemed  to  be  ot  tlie  opinion  that  the  right  ot 
the  reinsured  to  bind  the  reinsorsr  by  any 
adjustment  ot  tlie  losad^oided  up<m  ttie«K- 
istenoe  ot  a  UabUlty  tax  any  loss.  It  has 
beoi  held  that,  under  a  Keinanranoe  policy 
containing  the  clause  "to  pay  as  may  be 
paid,"  no  adjustment  or  payment  by  the  re- 
insured will  put  a  llabHUy  upon  the  r^* 
man  for  a  loss  for  which,  nnder  the  other 
provlslona  ot  his  p(dlcy,  be  irts  wit  liatde^ 
or  fior  vhidi  the  wiglnal  Insurer  was  not  in 
fact  liable  though  he  paid  it  Marten  v. 
Steamship  Owners  nndsrwiltu^  AssX  Ltd., 
0  Aqitlnalls  (N.  8.)  889;  Chippendale  v.  Holt 
78  L.  T.  Repb  472.  These  two  cases  are 
predaely  in  point,  but  are  not  cases  in  ap- 
pellate courts.  We  do  not  think  that  tbe 
reinsured,  under  the  pro  rata  danse,  may, 
by  adjuatlng  and  paying  a  loss*  impose  a 
liabiUtT  nvoa  the  reUisurer  for  a  lose  not 
covered  by  either  the  original  policy  or  the 
reinsuring  policy,  but  expressly  excepted 
therefrom.  Tbe  court  erred  in  sustaining  the 
dcmnrrer  to  the  defense  founded  upon  the- 
Alien  building  danse.  See  Glayburgh  v. 
Agricultural  Ins.  Co.,  155  GaL  708;  102  Fae. 
812,  18  Ann.  Oas.  570. 

[I]  Defendant  also  dalms  that  the  court 
erred  in  sustaining  plalntiirs  demurrw  to 
that  portion  of  the  answer  whwdn  d^end- 
ant  set  up  tile  alleged  violation  ot  a  promlaa 
made  by  plalntlfl  not  to  adjust  tlie  loss  wlUi- 
out  giving  notice  thereof  to  dtfwdant  Wltli^ 
out  discussing  this  dlalm  in  detail,  it  is  suf- 
ficient to  say  that  we  see  no  error  in  this 
ruling.  No  tects  are  pleaded  which  show 
that  defendant  was  In  any  way  injured  by 
such  failure  to  notify  defoidant  of  the  ad- 
justment Ospedally  must  this  be  so  if .  as 
we  have  already  held,  defendapt's  liability 
for  any  loss  Is  not  oonclnded  by  such  ad- 
justment 

For  the  reasons  above  stated,  the  Judg- 
ment must  be  revmed  and  It  is  so  ordwed. 

We  concur:  LBNNON,  P.  J.;  KEBBI- 
GAN,  J. 


McBWEN  T.  OCCIDENTAL  MFB  INS.  CO. 
(CIt.  1,170.) 

(District  Court  ot  Appeal,  Second  District, 
Gallfonla.  Nov.  29^  1912.) 

1.  Taxix  (I  189*)— TAKzva  Quebtions  noH 

JUET— NONSXJIT. 

To  huttitj  a  trial  Jadge  in  taklag  the  is- 
sues of  fact  from  tbe  Jury,  tbe  evidence  must 
be  indi  that  plaintiff's  case  finds  no  sabston- 
tlal  support  In  It. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Djs.Jf  832.  3S3,  838-341.  865;  De&^Dig.  i 


2.  INSQRARCS  (I  668*)— AoTxons  on  Poucira 
—Question  fob  Jubt. 

In  an  action  on  an  acddent  poller,  evidence 
held  to  present  a  qnestloD  for  the  jury  whether 
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the  death  of  the  bunnd  w«a  oeeuiMied  throngh 
accident. 

[Ed.  Note.— For  otber  oaaaa,  aea  lu^aocfc 
Cent.  Dig.  H  U66,  1782-1770;  Dec  Dig.  | 
668.*] 

Appeal  from  Superior  Court,  Loa  Angelei 
Conntj;  J.  P.  Wood,  Judge. 

Action  hf  Bacbel  A.  McBwen  against  the 
Occidental  Life  Insurance  Company.  From 
an  order  granting  a  new  trial  after  Judgment 
of  nonsuit,  defendant  appeals.  Affirmed. 

Benjamin  B.  Page  and  U  T.  Chamberlain, 
both  of  Los  Angtiea,  t<a  appellant  Mnr- 
phe7  *  Po^ln,  ot  Loa  Ameelfls,  foe  rovpcmd- 
ent 

JAMES,  J.  Plalntllf  brought  this  action 
as  the  beneficiary  under  a  policy  of  insur- 
ance against  accident  and  death  Issued  to 
bar  husband,  Charles  B.  McEwen.  This  con- 
tract of  inauranoe  contained  a  conditional 
clause  proTiding  that  the  Injuries  which 
might  result  In  the  death  of  the  insured,  and 
tot  wtMti  the  Indemnity  was  agreed  to  be 
paid,  ahonld  not  be  "IntentlonaUy  aeU-ln- 
flicted,"  and  sbonlil  be  "sustained  by  the  in- 
sured while  sane,  and  erected  directly  and 
Independently  of  all  oOies  causes  tiirongh 
estemal,  Tiolent  and  accidental  means  (sui* 
ddeg  sane  or  Insans^  not  included).*'  Brl- 
dence  was  introduced  at  the  trial  showing 
that  tfie  Insured,  McBwen,  died  on  tbe  21st 
day  of  February,  1910,  after  having  been  ill 
for  some  time;  that  on  the  day  prior  to  his 
death  be  was  alone  In  his  room,  and  was 
beard  to  fall  to  the  flow.  Members  of  his 
fiinlly  Immediately  went  to  Um,  and  had 
him  idaced  on  his  bed.  He  complained  of 
fttin  In  tiie  bade  of  bis  head,  and  it  was 
noted  that  his  nedc  and  ahonldfir  had.  been 
bruised,  that  they  were  black  and  blue,  and 
a  mark  or  cut  was  discovered  on  his  arm. 
He  complained  of  sofferlng  pain  In  his  neck 
and  head.  His  death  resulted  shortly  after 
he  experienced  tills  fall  At  the  oondnslon 
of  the  evidence  Introduced  on  bdialf  of  plain- 
tiff, the  Crlal  Judge  made  an  ordor  granting 
the  motion  of  defendant  for  Judgment  of 
nonsuit,  and  thereafter,  on  the  motion  of 
plaintifl,  reopened  the  case  uid  granted  a 
new  trial.  This  appeal  Is  taken  by  defend- 
ant from  the  latt«r  order. 

The  grounds  assigned  by  the  plalntllf  In 
her  notice  of  motlou  for  a  new  trial  were 
snfBdent  to  raise  the  question  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  Judg- 
ment of  nonsuit 

[1]  The  rule  Is  elementary  and  thoroughly 
settled  that,  in  order  to  Justify  a  trial  Judge 
In  taking  the  Issues  of  fact  In  suit  away 
from  a  Jury,  the  condltioD  of  evidence  must 
be  such  that  it  may  be  said  that  plaintiff's 
case  finds  no  substantial  support  In  it  If 
there  la  any  evidence  at  all  of  a  substantial 
nature  supporting  the  essential  features  of 
the  cause  of  action  alleged  in  the  complaint, 


then  and  in  that  case  the  m6tlon  for  Judg- 
ment of  nonsuit  should  not  be  granted. 

[2]  In  our  opinion  there  was  such  evidence 
In  this  case  tending  to  show  that  the  death 
of  plalntUTs  husband  was  occasioned  through 
accident  and  It  was  for  the  Jury  to  consider 
what  weight  should  be  given  the  facts  and 
drcumstances  in  proof  in  determining  that 
Issue.  Had  the  trial  court  made  its  order 
for  Judgment  of  nonsuit  at  the  conclusion  of 
the  Introduction  of  all  of  the  teatlmouy  and 
at  that  time  taken  the  case  from  the  Jury, 
a  dilferaat  rule  of  review  would  be  allied. 
We  are  of  the  opinion  that  the  trial  court 
erred  In  granting  the  motion  for  Ju^^ent 
of  nonsuit  a°d  that  the  order  subsequently 
made  setting  aside  that  Judgment  and  grant 
ing  a  new  trial  was  necessar?  and  appropri- 
ate to  secure  to  plaintiff  an  opportunity  of 
having  her  ease  adjudged  iwon  the  whole 
evidence. 

The  ordtf  granting  a  new  trial  is  afOrmed. 
We  concur:  ALLEN,  P.  J,;  SHAW,  J. 


BOSB  V.  LBLAMDB,  Oonafy  Olerk. 
'  <Giv.  IW.) 

(District  Court  of  Appeal,  Second  District  Oall- 
fomla.    Dee.  S,  1S12.) 

1.  PuADEHQ  (i  129*)— Admissions. 

Facts  alleged  in  a  verified  complaint  and 
not  denied  by  the  answer,  are  deemed  a!dmit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {  260 ;  Dec  Dig.  1  129.*] 

2.  OUBKS  or  COUBTB  (|  66*)— POWSBS— Dc- 

tebmihatiok  or  SumcisNOT  or  Plbadino. 
The  derk  of  the  supedor  court  has  no  jo- 
dlcial  poAr  to  pass  on  the  gnffldency  of  an 
answer  filed  In  due  time,  bat  the  question  of 
its  Bufliciency  is  for  the  court  on  motion  for 
jadgment  on  tlie  pleadings  or  on  motion  to  strlice 
out  the  answer. 

[Ed.  Note.— For  other  cases,  see  Gleriu  of 
Courts,  Cent  Dig.  ||  98-100 :  Dec  Dig.  |  66.*] 

8.  jTTDOlfXRT  <|  106*)— DaTAULT— Eimr  BT 

Where  an  answer  is  stricken  from  the  flies 
by  the  court  and  the  tUoe  for  answering  has 
expired,  and  there  Is  no  answer  on  file,  the  clerk 
is  warranted  in  enteriog  a  default 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  160,  162,  180-197;  Dec  Dig.  | 
106.*] 

4.  JuDQioENT  a  107*)— DarAULT- Eirrax  bt 
Clebk. 

The  derk  of  the  su^rior  court  in  entering 
a  defaolt  acts  minlstenally,  and  he  may  not 
enter  a  default  where  his  authority  so  to  do 
depends  on  the  determination  of  the  sufficiency 
as  to  the  substance  or  form  of  an  answer  filed 
in  time. 

[Ed.  Note.— For  otber  case&  see  Judgment 
Cent  Dig.  H  108-200;  Dec  Dig.  f  107.*] 

Application  by  Koth  H.  Rose  for  an  alter- 
native writ  of  mandate  directed  to  H.  J. 
Lelande,  as  county  clerk  and  ex  officio  derk 
of  the  snperior  court  of  Ijos  Anteles  conn^. 
Denied. 

B.  M.  Barnes,  of  Los  Angeles,  for  petitioner. 
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SHAW,  J.  This  Is  an  ex  parte  application 
for  an  altematlTe  writ  of  mandate  directed 
to  H.  J.  Lelande,  count?  clerk  and  ex  officio 
clerk  of  the  superior  court  of  Los  Angeles 
county,  commanding  him  to  enter  the  default 
of  defendants  In  a  certain  action  pending  in 
said  superior  court,  wherein  petitioner  Is 
plaintiff  and  Adna  B.  Chaffee,  sued  as  a 
member  of  the  board  of  public  works  of  the 
dty  of  Los  Angeles,  and  his  official  surety, 
alleged  to  be  a  corporation,  are  defendants, 
or  show  cause  for  his  failure  so  to  do. 

[1]  The  petition  shows  that  defendants, 
within  due  time,  filed  their  answer  to  the 
complaint  Petitioner,  however,  contends 
that  the  purported  answer  is  insufficient  for 
the  reason  that  It  is  not  made  to  appear 
therein  tliat  Chaffee  Is  a  member  ,  of  the 
board  of  public  works,  or  that  his  eodefend- 
ant  is  a  corporation.  The  complaint  wherein 
these  facts  are  allied  Is  Terified,  and,  since 
the  answer  does  not  deny  them,  they  are 
deemed  admitted. 

[2, 3]  Moreover,  conceding  the  answer  to 
be  defective,  irregular,  or  Insufficient  to  con- 
Btltate  a  defense,  the  clerk  possesses  no  judi- 
cial power  to  pass  thereon.  Tlie  question 
as  to  the  sufficiency  of  the  answer  was  one 
for  the  court  to  determine  upon  a  motion  for 
Judgment  upon  the  pleadings,  or  motion  to 
strike  the  purported  answer  from  the  flies, 
upon  the  granting  of  which  latter  motion, 
there  being  no  answer  on  file,  and  the  time 
for  pleading  to  the  complaint  having  expir- 
ed, the  clerk  would  be  warranted  In  entering 
a  default 

[4]  The  clerk  in  entering  a  default  acts 
ministerially,  and  In  no  case  is  he  warranted 
In  making  such  entry  where  his  authority  so 
to  do  depends  npon  a  determination  of  ttw 
snffldency,  either  as  to  the  snbstance  or 
form,  of  a  document  on  file  purporting  to 
oonatltote  an  answer  to  the  complaint 

The  application  Is  wholly  without  merit, 
and  la  therefore  denied. 

We  concur:  AU/EN,  P.  J.;  JAMBS,  J. 


PEOPLE  ex  tel.  DEL  VALLE  et  aL  t.  BUT- 
LER et  aL    (av.  1,255.) 

(District  Court  of  Appeal.  Second  District, 
California.   Nov.  21,  1912.) 

1.  EpECTIONS  (§  261*)— COMPILLINO  CaHVASS 

—JuBisDicTioN— Appellate  Codbt. 

The  District  Court  of  Appeal  has  power 
to  direct  a  county  board  of  canvassers  to  can- 
vass election  returns  as  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  237;  Dec.  Dig.  {  261.*] 

2.  Mandamus  (S  74*)  —  Gbounds  —  Qakvass 
OP  Ei;bctioh  Rbtubns. 

Where  a  county  board  of  supervisors  sit- 
ting as  a  board  of  canvassers  fails  to  canvass 
election  returns  as  required  by  statute,  manda- 
mus is  the  proper  remedy. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  E8  150-157;  Dec  Dig.  |  74.*] 


3.  Electiohs  (I  250*)— CEBTiFnira  RErtmMS. 

Where  a  precinct  board  of  election  fails 
to  certify  retnms  within  the  time  prescribed 
by  PoL  Code,  §  1174,  such  act  of  certifying, 
being  purely  ministerial,  could  subsequently 
be  completed  seasonably,  provided  the  contenM 
of  the  returns  were  in  no  way  modified. 

[Ed.  Note.— For  other  cases,  see  Blectioas, 
Cent  Dig.  i  226;  De&  Dig.  |  2Sa*] 

4.  ELBCTX0H8    (I   260*)— VAUOITT    OV  RB- 

TUBN8. 

Election  returns  from  certain  precincts 
were  not  invalidated  because  the  number  of 
votes  received  by  each  candidate  was  written 
in  the  certificate  in  figures  instead  of  words, 
or  because  the  names  of  the  candidates  did  not 
appear  in  the  certificate  where  they  appeared 
on  the  same  horizontal  lines  on  the  opposits 
page  which  contained  the  tally  sheet 

[Ed.  Note.— For  other  cases,  see  SOeetlMa, 
Cent  Dig.  I  226;  Dec.  Dig.  §26a*] 

6.  Elections  (|  259*)— Cakvasbiho  Bmnura 
— Extrinsic  Evidence. 

The  board  of  snpervisoni  acthig  as  board 
of  canvassers  have  no  authority  to  take  ex* 
trinsic  evidence  with  reference  to  election  xo- 
tums. 

[Ed.  Note.— For  other  cases,  see  Electlona. 
Cent  Dig.  81  234,  235;  Dec.  Dig.  |  26».*] 

6.  Elections  (8  250*)-Tallt  SHEXTfr-Coir- 
TBOIXINa  Eftect. 

Where  more  than  100  tally  marks  appeal 
on  the  tally  sheets  after  the  name  of  one  can- 
didate for  presidential  elector  and  few  or  none 
appear  after  the  names  of  the  other  candidates 
in  the  same  class,  the  number  of  tally  marks 
opposite  the  name  of  each  candidate  must  con- 
trol with  the  board  of  canvassers,  though  the 
certificate  of  the  board  of  election  shows  that 
each  of  such  candidates  has  received  a  liumber 
of  votes  in  excess  of  100;  the  presumption  be- 
ing that  the  clerks  of  election  have  plaoed  all 
the  tally  marks  opposite  the  name  of  each 
candidate  as  his  name  was  read,  and  It  being 
the  duty  of  the  board  of  canvassers  merely  to 
compute,  and  not  to  eonstms,  the  effect  and 
character  of  returns. 

[Bd.  Note.— For  other  cases,  see  ElectionB. 
Cent  Di^  I  226;  Dec.  Dig.  i  26a*l 

7.  Statutes  (|  227*1— "Dzbbctobt  Acib." 

"Directory  acts"  are  such  as  are  not  of 

the  substance  of  the  thing  prodded  for. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  88  306.  309;  Dec  Dig.  f  227.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  3,  pp.  2078,  2079.] 

8.  Statutes  (|  227*)— GoNnsDomm— Uax* 
DATOBT  Acts. 

In  cons  truing  a  statute  matters  of  sub- 
stance are  tOL  be  construed  aa  mandatory. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  808,  808;  Dea  IHg.  |  227.*] 

9.  Elections  (|  241*)— Pbxpaeation  or  Tal- 
ly Sheets — Mandatobt  Statute. 

PoL  Code,  8  1258,  prescribing  the  doty  of 
election  clerks  and  the  manner  of  placing  tal- 
lies upon  the  tally  sheets  aa  the  name  Is  called 
aloud  oy  the  proper  officer.  Is  amandatoty  pro- 
vision. 

[Ed.  Note.— For  other  cases,  see  Electionst 

Cent  Dig.  8  218;  Dec  Dig.  |  241.*] 

la  Elections  <8  251*)— Efisct  or  Ibbeou- 
LABiTT — Opening  IIgtu^s. 

While  the  breaking  of  sealed  envelopes 
containing  precinct  elecnon  returns  under  the 
direction  of  the  election  board  prior  to  the 
time  set  for  the  opening  of  the  envelopes  in 
public  was  violative  of  the  statute,  it  was  not 
such  an  Irregularity  as  required  the  returns  to 
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be  entirely  rejected  die  board  of  canTaae- 
ers. 

[Ed.  Note.— For  other  cues,  see  Electiona, 
Gent  Dig.  |  227;  Dec  Dig.  |  2S1.*] 

11.  EuonONS  (i  253*)— Effect  of  tesKen- 

UBITT— CeBTIFICAIE. 

That  the  board  of  canvassers  permitted  a 
board  of  election  to  insert  fn  their  certificate 
the  total  number  of  TOtes  received  by  candi- 
dates for  presidential  elector  did  not  authorize 
rejection  of  the  election  returns  which  showed 
tally  marks  from  which  the  canTaBsiog  hoard 
conid  determine  the  total  Tote  reerired  by  each 
candidate, 

[Ed.  Note.— For  other  eatea,  aee  Elections, 
Cent  Dig.  i  229;  Dec.  Dig.  |  258.*] 

12.  Elbotiohs  (i  259*)— AxosaATiOH  of  Rb- 

The  county  board  of  canvassers  is  nnau- 
tborized  to  change  the  tally  list  opposite  the 
name  of  a  candidate  voted  for,  as  shown  by 
the  tally  sheet  returned  by  the  hoard  of  elec- 
tion. 

_[Ed_Note.— For  other  cases,  see  Elections, 
Gent  Dig.  {}  284.  235;  Dec.  Dig.  1 259.*] 

Orlgliial  application  Cor  mandannu  by  the 
People,  on  the  relation  of  B.  F.  Dtf  Valle  and 
another,  against  Sydney  A.  Bntler  and  oth- 
en,  constltDtiiiK  tbe  board  of  snperrlBoni  of 
tbe  county  of  Ixw  Angles,  aid  H.  J.  Lelande, 
county  clerk.  Peremptory  writ  granted. 

Jeff.  P.  Chandler,  Joseph  H.  Call,  Lynn 
Helm,  Milton  K.  Young,  Albert  Lee  Stephens, 
and  Oscar  Trippet,  all  of  Los  Angeles,  for 
plaintiffs.  J.  D.  Fredericks,  Dlst  Atty.,  Jo- 
seph Ford,  Asst  Dlst  Atty.,  J.  W.  Carrlgan, 
and  Louis  W.  Meyers,  aU  of  Los  Angeles,  for 
defendants. 

PER  CURIAM.  This  is  an  original  pro- 
ceeding In  mandamus  Instituted  by  the  peti- 
tioners, candidates  for  the  office  of  presiden- 
tial elector,  through  which  they  pray  for  an 
order  of  this  court  commanding  the  hoard  of 
Buperrisors  of  Los  Angeles  county  to  canvass 
tbe  returns  at  the  reoent  Section  In  the  man- 
ner iffovlded  by  law;  it  being  claimed  that 
aald  board  Is  proceeding  and  tlireatenlng  to 
make  sndi  canvass  In  a  manner  other  than 
that  provided  by  statute  Bespondents  have 
Interposed  a  demurrer  to  the  i;>etitlon  and  ap- 
plication as  amended,  upon  general  grounds, 
and  specifically  on  account  of  certain  uncer- 
tainties claimed  to  exist 

[it  2]  We  are  satisfied  that  this  court  upon 
a  proper  showing  possesses  the  Jurisdiction- 
al authority  to  direct  the  board  to  perform 
a  duty  derolTlng  upon  it  by  law;  that  the 
mode  and  manner  of  canvassing  Section  re- 
turns is  provided  by  statute  and  when  a 
abovrlng  is  made  that  the  duty  so  devolving 
upon  the  board  of  snperrisors,  sitting  as  a 
board  of  canvassers,  is  not  bdng  performed, 
or  la  being  performed  In  a  manner  otherwise 
Oian  that  provided  by  law,  mandamus  Is  a 
proper  remedy.  We  are  further  satisfied,  up- 
on an  examination  of  the  application  and  Ita 
amendments,  that  tbe  aUcs&tions  therrtn  con- 
tained are  sufSdently  specific  and  certain  to 


present  tbe  matters  and  ttilnga  aonifht  to  be- 
Interposed  as  a  ground  for  tbe  Issuance  of 
the  writ  The  demurrer  is  therefore  over- 
ruled- 

[3]  Upon  the  return  and  hearing,  it  was 
developed  that  In  certain  election  precincts 
tbe  boards  of  election  had  not  completed 
theit  duties  In  and  about  attaching  their  slg^ 
natures  to  the  certtflcate  by  section  1174  of 
the  Political  Oode  required  to  be  attached  to 
the  lists;  that  the  board  of  supervisors  sit- 
ting as  a  canvassing  board  had  permitted 
members  of  sudi  election  boards  to  complete 
the  returns  tha»tofore  transmitted  to  tbe 
clerk  of  the  county  by  attaching  to  the  cer- 
tlflcates  the  signatures  of  a  majority  of  such 
election  boards.  We  are  of  opinion  that  the 
duty  of  certifying  such  returns  Is  purely  a 
ministerial  duty,  and  that  duties  of  that 
character  may  be  completed  seasonably,  even 
though  the  ofBcers  have  neglected  such  duty 
at  the  time  specified  In  the  statute  for  Its 
performance,  such  completion,  however,  not 
to  Include  any  modification  or  correction  of 
the  returns,  or  addition  or  additions  thereto. 

[4]  It  was  farther  developed  that  in  cer- 
tain election  precincts  the  boards  of  election 
had,  in  lien  of  writing  In  longhand  in  the 
certificate  the  number  of  votes  received  by 
each  candidate  respectively.  Inserted  the  num- 
ber of  votes  80  received  In  figures.  This  we 
think  Is  a  substantial  compliance  with  tbe 
statute,  and  in  no  sense  Invalidated  the  re- 
turns. In  other  precincts  the  returns  submit- 
ted to  this  court  by  stipulation  show  that  the 
tally  sheets  had  printed  therein  In  appropri- 
ate spaces  the  names  of  the  various  candi- 
dates, separated  by  horizontal  lines  extend- 
ing uninterruptedly  across  the  page  designat- 
ed for  the  tally  list  and  across  the  opposite 
page  upon  which  the  certificate  of  tbe  num- 
ber of  votes  rec^ved  by  such  candidate  was 
printed.  The  oQioers  Intrusted  with  that  du- 
ty neglected  to  Insert  in  the  certificate  the 
names  of  the  respective  candidates,  which, 
however,  were  safilciently  Indicated  by  the 
name  printed  on  tbe  tally  sheet  within  the 
horizontal  lines  above  referred  to,  and  this 
we  think  was  a  substantial  compliance  with 
the  statute. 

[5]  While  It  appears  that  evidence  was 
taken  by  Introducing  a  number  of  witnesses. 
It  was  conceded  that  such  action  was  with- 
out warrant  of  law,  and  constituted  no  ground 
for  any  action  upon  the  part  of  the  board  In 
making  said  canvass,  and  any  such  teetlmo- 
ny  must  be  disregarded. 

[I]  The  serious  and  chief  question  present- 
ed for  our  consideration  is  a  determination 
as  to  whether  the  number  ot  votes  which  ap- 
pear to  have  been  gLvea  for  a  candidate  as 
shown  by  the  tally  liata,  shall  prevail  whwe 
the  same  Is  in  conflict  with  the  certificate  de- 
claring the  result,  or  whether  the  board  may 
in  its  discretion  accept  the  tally  lists  in  one 
instance  and"  the  certificate  in  another  where 
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the  facta  In  their  oiiliilon  Jastifled  sadi  ao- 
tlon.  Tba  Political  Code,  after  spedfring 
the  duties  of  election  boards  preliminary  to 
the  count,  provides  by  section  1257:  "After 
the  lists  are  thus  signed,  the  t>oard  most  pro- 
ceed to  open  the  ballots  and  count  and  ascer- 
tain the  number  of  votes  cast  for  each  per- 
son Toted  for."  Section  1268  provides  that 
"each  clofe  most  write  down  each  office  to 
be  filled,  and  the  name  of  eadi  pwson  mark- 
ed In  each  ballot  as  voted  for  to  fill  snch  of- 
fice, and  keep  the  number  of  votes  by  tallies, 
as  th^  are  read  aloud.  Such  tallies  most  be 
made  with  pen  and  ink,  and  immediately  up- 
on the  completion  of  the  tallies  the  d^ks 
who  req>ectiv^  complete  the  same  must 
draw  two  heavy  lines  In  Ink  ttom  the  last 
tally-mark  to  the  end  of  the  line  in  whldi 
such  taUles  terminate^  and  also  write  the  inl- 
tials  of  the  person  making  the  last  tally  in 
such  line."  Section  1261  provides  that  "the 
board  must  before  It  adjourns  Inclose  in  a 
cover,  and  seal  up  and  direct  to  the  county 
cl&ck,  the  copy  of  the  roister  upon  whldi 
one  of  the  Judges  marked  the  word  'voted* 
as  the  ballots  were  received,  all  certifloates 
of  registration  received  by  it,  one  of  the  lists 
of  the  per8<»i8  challenged,  one  copy  of  the 
list  of  TOtors,  and  one  of  the  tally-lists  and 
list  attached  thereto.  •  *  •  The  board 
must  also  immediately  transmit  unsealed  to 
the  county  dtitk  a  copy  of  the  result  of  the 
votes  cast  at  such  polling-place,  wbldi  copy 
must  be  signed  by  the  members  of  the  board, 
and  which  copy  shall  be  open  to  the  inspec- 
tion of  the  public."  Section  1263  provides 
that  "the  sealed  packages  containing  the  reg- 
ister, lists,  papers,  and  ballots,  must  before 
the  board  adjourns  be  delivered  to  one  of  Its 
nnmbw,  to  be  determined  by  lot,  unless  oth- 
erwise agreed  upon."  Section  1264  provides 
that  th»  member  selected  must  without  delay 
deliver  sndi  packages  to  the  county  clerk, 
nearest  postmaster,  or  other  persons  desig- 
nated. Section  1267  provides  that  these 
packages  must  be  produced  before  the  board 
of  supervisors  when  It  is  In  sesrion  for  the 
purpose  of  canvassing  the  returns.  The  ef- 
fect which  is  to  be  given  these  tally  lists  is 
influenced  mutSi  by  a  determination  of  the 
Question  as  to  the  mandatory  or  directory 
chanctw  of  the  provision  of  the  statute  k* 
quiring  sodt  lists  to  be  kcipt 

[7]  It  Is  a  well-recognised  rule  that  direc- 
tory acts  are  such  as  are  not  of  the  sub- 
stance of  the  thing  provided  for. 

[I]  In  construing  a  statute  matters  of  sub- 
stance are  to  be  construed  as  mandatory. 

[t]  We  are  of  opinion  that  section  125S, 
providing  for  the  duty  of  clerks  and  the 
manner  of  placing  tallies  apon  the  tally 
sheet  as  the  same  are  called  aloud  by  the  prop- 
er officer,  Is  a  mandatory  provision,  notwith- 
standing the  fact  that  other  provisions  of 
that  section  with  reference  to  the  Initials 
of  the  clerk  and  of  the  drawing  of  the  lines 
have  been  held  to  be  directory.  These  last 
prcnisloQS  are  <ATionBly  of  fwm,  and  not  of 
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substance,  but  that  ptorUUm  vrtdcta  rwiulies 
the  tallying  of  the  vote  as  called  aloud  and 
the  preservation  of  snch  tally  Is  certainly  to 
our  minds  matter  of  substance,  and  It  is 
mandatory  upon  the  dection  officers.  We 
are  further  of  opinion  tiiat  the  result  of  the 
election — that  is  to  say,  a  determination  of 
the  number  of  votes  cast  for  any  particular 
candidate— must  be  determined  from  an  in- 
spection of  these  tally  lists.  While  section 
1174  provides  tor  a  cwtiflcate  upon  the  part 
of  a  majority  of  the  board  which  shall  de- 
clare the  number  of  votes  cast  for  eadi  can- 
didate, such  certificate,  in  legal  effect,  can  be 
nothing  lesM  than  a  dedaratlon  of  the  result 
of  the  computation  from  the  tully  lists,  and 
if  such  declaration  upon  its  face  la  incorrect, 
or  at  variance  with  the  tally  lists,  such  cer- 
tificate must  yield  in  Its  Importance  to  that 
of  the  tally  list  Itstif ;  not  unlike  the  compu- 
tation of  a  column  of  figures  the  declared 
total  of  which  Is  obviously  erroneous,  and  a 
question  arises  as  to  the  accuracy  of  the 
addition.  This  can  be  determined  from  the 
aggregate  of  the  figures  ai;^>earlng  in  the 
column  constituting  the  total,  and  the  total, 
if  improxwrly  computed*  must  yield  to  the 
corrected  result  We  are  at  tqrinlon,  there- 
fore, that  when  the  tally  Use  is  presented  to 
the  board  of  canvassers  showing  the  same  to 
have  been  kept,  or  purporting  to  have  been 
kept,  in  the  mannw  provided  by  seetlott  1258, 
the  number  of  votes  properly  computed  from 
such  tallies  shall  be  takm  and  received  as 
the  vote  for  that  individual  at  sudi  an  elec- 
tion, mva  though  the  board  of  election  had 
declared  a  lesser  or  greater  numbw  than 
shown  by  such  tally  sheets.  In  this  determi- 
nation we  are  influenced  by  the  well-reas(m- 
ed  case  of  Bice  v.  Board  of  Canvassers  ot 
Coffey  County,  60  Kan.  149,  82  Pac  134,  a 
dedslon  by  tiie  Suprone  Court  of  the  state  of 
Kansas.  We  have  examined  the  stetote 
there  considered,  and  flnd  It  identical  wltb 
our  own.  In  discussing  the  question  it  was 
there  said:  *13ie  pr^ndwance  of  declslonf 
under  statute  somewhat  similar  to  ours,  how* 
ever,  antears  to  uphold  the  view  that  the 
tally  or  eiumeration  of  the  votes  In  the  poll 
books  may  be  considered  In  verifying  tb«  re* 
turns,  and  that  if  a  disparity  exlfrta  between 
the  footing  and  the  tallies  the  latter  should 
control"— dtlng  Dalton  v.  Stete,  43  (Milo'  St 
652,  3  N.  B.  686;  State  v.  Hill,  20  Neb.  110, 
29  N.  W.  268:  People  v.  Buyle,  91  111.  625; 
Simon  V.  Durham,  10  Or.  S&;  State  v.  Ca- 
vers, 22  Iowa,  348;  Tru^eart  t.  Addlcka;  2 
Tex.  221.  See,  also,  Hughes  r.  Parker,  68 
ICan.  297,  6S  PaC;  266. 

The  r^ums  exhibited  from  (Hie  ot  the  pre- 
dncto  showed  that  one  of  the  candidate*  Cor 
presidential  elector,  as  shown  by  the  tally 
marks,  received  upwards  of  100  votes,  wluse' 
as  another  received,  as  shown  by  Uie  tally 
marks,  5  or  6  votea^  while  In  other  cases  no 
tally  marks  whatever  were  set  opposite  tlie 
names  of  other  candidates.  The  certiflcate, 
however,  showed  that  each  of  said  eandi- 
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dates  had  recelTetf  a  nnmber  of  TOtes  In  ex- 
cess of  100.  In  oar  opinion  tbe  proper  rule 
in  canraBslng  the  vote  from  sncb  precinct  is 
to  glTe  to  each  candidate  the  number  of 
votes  shown  by  the  tally  marks  opposite  his 
name,  without  r^rd  to  what  may  be  shown 
by  the  certificate  declaring  the  a^r^te 
number  of  votes  received  by  him,  and,  where 
no  tally  marks  whatever  are  placed  upon  the 
tally  sheet  opposite  the  name  of  the  candl* 
date,  such  candidate  is  entitled  to  no  votes 
whatever  from  such  precinct,  notwithstandp 
htg  the  ta.ct  In  the  certified  column  he  is  de- 
clared to  have  rec^ved  a  certain  numbor  of 
votes.  The  clerks  of  election  are  officers  and 
presumed  to  do  their  duty,  and  where  they 
purport  to  ke^  tbe  number  of  tallies  by  the 
marks  In  the  manner  provided  by  the  stat- 
ute, and  purport  to  place  such  marks  opposite 
the  name  of  each  candidate  as  his  name  la 
read  alond.  it  must  be  presumed  that  they 
did  tbelr  duty  and  placed  all  of  the  tally 
marks  opposite  tbe  names  as  they  were  call- 
ed. Much  was  eaid  as  to  the  effect  of  this 
oonclosion  as  tending  to  disfranchise  elec- 
tors. This  cannot  be  the  effect,  for  there  is 
nothing  before  the  board  of  canvassers 
which  in  any  legal  manner  Indicates  that  any 
one  of  the  candidates  received  votes  in  ex- 
cess of  the  number  of  tallies  as  shown  by 
the  tally  marks  set  OMWBlte  their  names,  and 
for  a  canvassing  board  to  undertake,  upon  a 
the(»ry  of  Inferent^  to  say  that  It  is  only 
fair  to  conjecture  that  the  others  received 
an  equal  number  of  votes,  would  be  to  confer 
a  power  upon  the  board  of  canvassers  not 
reposed  in  them  by  law,  their  daty  b^i^ 
simply  to  compute  and  not  to  construe  the 
effect  and  character  of  returns.  People  v. 
Stewart,  182  GU.  288,  64  Paa  285;  sections 
606,  604,  Payne^a  Law  of  Blectlona 

To  sommatliek  It  la  the  opinion  oC^  tUi 
court: 

(1)  That  tbe  board  of  supervisors  acting  as 
a  board  ot  canvassers  have  no  authority  to 
take  extrinsle  ertduee  wltti  rtference  to  ro- 
tuma 

(2)  It  la  not  authorized  to  call  in  the  pre- 
cinct officers  to  alter,  change,  or  correct  tbe 
returns,  but  where  the  retnms  are  complete, 
save  And  except  the  authentication  thereof, 
the  election  board  may  be  permitted  to  com- 
plete the  same  by  adding  their  slgnatorea 
thereta 

(3)  It  la  not  anthorized  to  reject  the  tally 
lists  and  acc^t  the  result  as  declared  in  the 
certificate.  If  Uiere  be  a  variance  between 
the  two.  Its  du^  Is  to  reject  the  result  as 
declared  by  tbe  election  board  and  accei>t 
the  tally  lists  wbwe  there  Is  a  cmflict  be- 
tween them. 

(4)  In  estimating  or  counting  the  votes  as 
shown  by  the  tally  lists  each  mark  repre- 
sents one  vote  and  tbe  marlca,  and  not  the 
number  thereof  In  the  squares,  are  to  be  ac- 
cepted as  indicating  tbe  votes  cast,  and  It 
is  immaterial  in  what  squares  such  marks 


may  be  placed.  The  total  number  of  marks, 
rather  than  the  squares,  should  controL 

(&)  Where  there  are  tally  sheets  ebowlng 
the  number  of  votes  cast  for  any  candidate 
for  preBldentlal  elector,  such  tallies  indicate 
the  number  of  votes  received  by  him,  and, 
where  no  tally  marks  are  placed  upon  such 
tally  sheet  indicating  that  the  candidate  re- 
ceived any  votes,  he  is  aitltled  to  no  votes 
from  such  precinct 

[II]  6.  The  breaking  of  the  sealed  enve- 
lopes containing  the  precinct  returns,  under 
the  direction  of  the  board,  prior  to  the  time 
set  for  the  opening  thereof  in  public,  was 
contrary  to  the  provisions  of  tbe  statute,  but 
did  not  constitute  such  an  Irr^larlty  as  to 
require  that  the  returns  be  »itirely  rejected. 

[11]  7.  In  Instances  where  the  supervis- 
ors have  permitted  the  board  of  election  to 
iosert  In  tbelr  cratlficate  the  total  number 
of  votes  received  by  candidates,  whidi  ac- 
tion, in  our  opinion,  Is  not  warranted  by  the 
statute,  nevertheless,  the  tallies  appearing 
from  which  the  canvasrtng  board  may  de- 
termine the  number,  the  total  fignres  as  sub- 
sequently supplied  may  be  ignored,  and  no 
Injuries  could  result  therefiroro,  and  the  same 
would  constltnte  no  good  cause  for  rejectins 
the  return. 

[12]  8.  In  DO  case  Is  the  board  authorized 
to  add,  or  permit  any  person  to  add,  or  de- 
duct from,  or  In  any  manner  erase,  change, 
or  modify,  the  tally  list  opposite  the  name  of 
a  candidate  voted  for,  as  shown  by  the  tally 
sheets  returned  by  tbe  board  of  election. 

A  peremptory  writ  of  mandate  is  ordered 
to  be  Issued,  directing  the  respondents  to 
canvass  the  election  returns  in  accordance 
with  the  condnsknis  set  forth  In  this  oi^lou. 


FBOPLIO  ez  xeL  BILL  v.  MUBPHY  et  aL 
(Olv.  1,246.) 

(Dlstzlct  Oonrt  of  Appeal,  Tint  District,  OUl- 
fomia.    Nov.  28,  lftl2.) 

1.  BlLSORONS  (I  2S9*)— CairTAflatKa  ot  Bb- 
TUBira— PowBBs  Airn  Pbooeboznos  or  GUn- 
TAssns. 

A  canvusing  board  In  maUng  the  abstract 
ot  the  votes  at  an  election  ihould  consider  the 
entire  retnms,  including  the  certificate  of  tbe 
election  officers,  tbe  list  of  voters,  and  the  tally 
list,  and,  in  case  of  a  discrepancy  between  tlie 
certificate  and  the  tally  list,  most,  after  com- 
paring them  with  the  list  of  voters  returned, 
decide  whldi  is  correct,  and  make  the  abstract 
accordingly,  and  are  not  bound  in  eve^  case 
of  discTBpancy  to  accept  the  tally  list  as  eondu- 
slve. 

[Dd.  Note.— For  other  esses,  see  ElectlMis, 
Cent  Dig.  U  284,  235;  I>ec  Dig.  |  259.*] 


2.  BLEonom  Q  261*)— Ourrasaiira  <a  Bb- 

TDBNS. 

While  cases  may  occur  where  tbe  court  will 
direct  a  canvassiog  board,  in  case  of  a  discrep- 
ancy, which  particular  part  of  the  return 
should  be  considered  as  conclusive,  they  will 
not  do  10  unless  all  the  uiatters  contained  in 
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the  return  before  board  are  before  the 
otrart. 

[Ed.  Note.— For  other  cases,  see  Blections. 
Cent  DIs.  i  2S7;  Dea  Dif.  i  2«1.*] 

8.  Uandauub  (11  7f  10*)  —  Natobi  and 

Scope. 

Relief  bj  mandamus  is  lartrety  in  the  dis- 
cretfon  <^  the  court,  and  will  be  allowed  only 
to  aecnic  or  protect  a  clear  lesal  rixht,  and 
never  where  Its  enforcement  will  work  an  in- 
justice or  accomplish  a  wrong. 

[Bd.  Note.— For  other  cases,  see  Sfandamus, 
Cent  Diy.  8$  5,  87 ;  Dec.  Dig.  §!  7,  10.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  432S-4330;  toI.  8^  pp.  7714,  7715  } 

4.  Ek.EcnoN8  <M  258*)— Cantassino  of  Re- 

TnBN&— I>UFUCATi:  KETUBNS. 

Where  the  taUj  list  and  certificate  of  the 
election  officers  of  a  precinct,  after  being  duly 
returned  to  the  county  clerk,  have  in  some 
manner  been  lost,  the  duplicate  thereof,  origi- 
nallj  delivered  to  the  insi>ector  of  elections, 
may  be  used  by  the  canvassing  board  after  the 
exnlration  of  ue  six  days,  wnich  the  law  re- 
QUires  them  to  wait  for  the  producdon  of  the 
returns  before  proceeding  to  canvass  the  vote. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  if  234,  236;  Dea  Dig.  |  25&*] 

6.  DVIDENCK  (i  178*)— SlCOHDABT  BviDKHCT 

—iMBt  iNSntUMENTg. 

Where  the  right  of  any  person  depends  on 
the  ooQtentB  of  a  writing  whidi  is  lost  destroy- 
ed, or  cannot  be  found,  its  contents  may  be 
proved  by  secondary  evidence^ 

PU.  Note.— For  other  cases,  lea  Bvidence, 
Cent  Dig.  II  680-604;  Dea  Dig.  |  178.*] 

Uandamiu  by  file  Pei^e,  on  tbe  r^tL(»i 
of  Stephen  J.  8111,  against  D.  J.  Mur^iy  and 
otheia,  oonstttatlitc  the  Board  of  Snperrlsoni 
of  Alamete  County,  and  another.  Al- 
tematlTe  writ  dtomlHsed,  and  j)eremptoi7 
writ  denied. 

W.  T.  Kearney  and  Thoa.  B.  Hayden,  both 
of  San  Francisco,  and  R.  B.  Bell,  of  Berkeley, 
for  petitioner.  Wm.  H.  Donohue,  of  Pleasan- 
ton,  Walter  H.  Burpee,  and  Wm.  T.  Setter- 
white,  both  of  Oakland,  for  respondents. 

FEB  CURIAM.  The  peUUooer  In  this 
proceeding  was  one  of  the  Democratic  candi- 
dates at  the  recent  general  election  for  the 
office  of  presidential  elector.  He  comidalns 
of  the  means  and  method  employed  by  tbe 
respondents,  as  tbe  board  of  supervisors  of 
Alameda  county,  In  canvassing  the  election 
returns  of  the  vote  cast  for  presidential  elec- 
tors in  three  certain  precincts  known  re- 
spectively as  Oakland  precincts  Nob.  64,  77, 
and  103  of  said  Alameda  county.  He  seeks 
by  mandanLUs  to  compel  tbe  reefxindents  to 
exclude  from  their  calculations  the  eertlflcate 
of  the  precinct  officers  as  to  the  number  of 
votes  cast,  and  for  whom  cast,  in  precincts 
64  and  103,  and  prays  that  respondents  be 
commanded  to  confine  their  canvass  of  the 
votes  cast  for  presidential  electors  In  these 
particular  precincts  to  the  result  alleged  to 
be  shown  by  the  tally  list,  as  kept  and  re- 
turned In  each  instance  by  the  precinct  offi- 
cers. In  this  behalf  dt  Is  alleged  by  the  peti- 
tions that  tliere  la  an  apparent  conflict  be- 
tweoi  1^  tally  list  and  the  certificate  of  the 


election  officers  as  to  the  number  of  votes 
cast  in  these  two  precincts  for  the  several 
candidates  for  the  office  of  prealdeaitial  deo- 
tors.  Because  of  this  alleged  confilct  In  the 
returns,  the  petitioner  insists  that  the  tally 
Ust  is  tbe  only  return  which  can  be  [Wt^erly 
considered  and  canvassed  by  the  resiMndenta. 

With  reference  to  precinct  No.  77.  It  la 
the  claim  of  tbe  petitioner  tliat  the  dectton 
officers  of  this  prednct  not  only  netfected 
to  certify  to  rev(mdents  the  result  €t  tba 
election,  but  also  telled  to  return  tta«  tally 
sheet  of  the  vote  cast  and  oonnted  in  tlila 
particular  prednct  It  la  Corthtf  alleged  by 
petitioner,  and  admitted  by  the  return  to 
the  altwnatlve  writ  heretofore  Issued,  that, 
in  tile  absoice  of  the  orlglnid  rrtuma  tiom 
Ewednct  Na  77,  respondoits  are  jooceedisg 
to  canvass  the  vote  cast  in  said  prednct 
from  and  by  means  of  the  dnirilcate  tally 
sheet  whldi  the  law  requires  shall  be  certi- 
fied to  and  authenticated  by  the  election 
officers,  and  retained  for  a  period  of  six 
months  by  the  precinct  officer  known  and 
designated  as  the  "inspector."  SInee  the 
oral  argument  upon  thla  matter,  which  wna 
upon  dannrrer  to  the  petttion  ao  &r  aa  It 
relates  to  matters  pertaining  to  the  canvaas 
In  predncta  Nos.  04  and  108,  our  attention 
has  been  called  to  and  we  have  carefully 
considered  the  4^1nlon  rendered  the  dla* 
trlct  court  of  appeal  Of  the  seomd  district 
In  the  case  of  People  ex  Del  Talle  t. 
Butler,  120  Pac  600  (Olv.  No.  1,256).  From 
tbe  (^dnlon  in  that  case  we  cannot  determine 
what  tbe  petition  dlsdoaed  there  as  to  ttie 
condition  of  the  returns  that  were  considered 
In  that  caa&  We  are  not  called  upon  there- 
fore to  ddscuss  that  case,  or  consider  it  aa 
an  authority  hoe.  Upon  the  demurrer  to  the 
petition  before  us,  we  are  called  upon 
■imply  to  determine  whether  or  not  audi 
petition  Jnstifles  this  court  in  givlt^;  to  the 
petitioner  the  writ  demanded. 

[1]  At  the  outset  it  la  well  to  have  a  dear 
andCTHtandlng  of  the  dn^  and  powm  of  the 
canvassing  board.  We  believe  tbe  true  rule 
to  be  as  stated  in  16  Qyc  382,  as  ft^ws: 
"It  la  the  duty  of  the  canvassing  board  In 
maUng  the  abstract  of  the  votes  of  an  dee- 
tlon  to  consider  the  entire  returns,  to  wit, 
the  o^flcate  of  the  electton  offioera,  the 
list  of  voters,  and  the  tally  Hat ;  and,  wfaoe 
there  la  a  discrepancy  or  conflict  between 
the  certificate  of  the  office  conducting  the 
election  and  the  tally  list  as  r^arda  tbe 
number  of  votes  cast  for  a  particular  pnaon 
or  proposltim,  the  canvassna,  after  eompaiv 
ing  tbe  certificate  and  tally  list  with  the 
llat  of  votera  retomed,  mnat  decide  whidi  la 
correct  and  make  an  abstract  of  the  vote 
accordingly."  People  v.  Bnyle,  01  IlL  025, 
holds  that  hoth  tally  list  and  wrtlficate  may 
be  considered^-the  tally  list  to  be  looked  to 
wbere  there  is  a  doubt  upon  the  fhce  of  the 
certificate,  because  of  Its  infmrmal  diaracter, 
as  where  the  statement  of  the  nnmbw  of 
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votes  iB  set  down  below  instead  of  a.hvf&  the  | 
signatures  of  the  election  officers.  In  State 
T.  McE^dden,  46  Neb.  669,  672,  674,  65  N.  W. 
800,  801,  802,  a  case  of  mandamus,  tbere  was 
ft  discrepancy  between  the  tally  list  and  the 
certificate.  The  court  said:  "While  generally 
such  boards  have  no  discretioD  in  the  dis- 
charge of  thdr  duties,  the  rule  has  Its  excep- 
tions. •  ♦  •  Where  there  is  a  discrepancy  be- 
tween the  certificate  of  votes  cast  for  any  per- 
son for  a  particular  office,  and  the  tallies  of 
the  votes  cast  for  him,  the  canvassers  must  de- 
termine from  the  entire  returns  which  is  cor- 
rect •  •  •  It  therefore  follows  that  it  is  the 
duty  of  the  canvassing  board,  In  making  an 
abstract  of  the  vote  of  an  election,  to  con- 
sider the  entire  returns,  to  wit,  the  certificate 
of  the  election  officers,  the  list  of  voters  and 
the  tally  list,  and,  where  there  is  a  discrep- 
ancy betwem  the  certificate  of  the  officers 
conducting  the  Section  and  the  tally  list 
as  regards  Oie  number  of  votes  cast  for  a 
particular  person,  the  canvassers,  after  com- 
paring the  certificate  and  tally  Idst  with  the 
list  of  voters  returned,  must  decide  which 
is  correct,  and  make  an  abstract  of  the  vote 
accordingly.  No  arbitrary  rule  can  be  laid 
down.  Upon  such  comparison  the  canvassers 
may  be  Justified  in  counting  the  votes  as 
shown  by  the  tally  list  rather  than  the  num- 
ber stated  in  the  certificate,  and  vice  versa." 
We  think  the  above  is  as  complete  a  state- 
ment of  the  correct  rule  as  can  be  found  in 
any  decision  of  any  court  of  last  resort 
Wtiat  follows  in  this  opinion  we  believe  to 
be  a  just  ai^icatlon  of  the  above  rule. 

It  is  not  disputed  here  but  that  the  board 
of  canvassers  had  before  th«n  the  full  re- 
turns as  to  precincts  Nos.  64  and  103  enumer^ 
ated  in  section  1261  of  the  PoUUcal  Code, 
inclndiug  the  poll  list,  tally  list  and  the  cer^ 
tlficate  of  the  result,  signed  as  required  by 
law  by  each  of  the  election  officers.  This 
court  has  before  it  no  such  record.  It  has 
but  a  meager  statement  as  to  some  Isolated 
matters  culled  by  petition  from  such  record. 
We  have  found  no  case  in  the  limited  time 
at  our  disposal  for  the  uamlnatlon  of  the 
questions  involved  In  this  proceeding,  where 
any  court  has  er&c  assumed  to  give  direc- 
tions, by  writ  of  mandate,  to  the  canvassing 
board  that  any  one  matter  in  the  return 
before  them  shall  be  conclusive  as  to  the  re- 
sult of  the  Section,  unless  a  full  showing 
as  to  the  contents  of  the  Section  returns 
had  been  in  some  ai^ropriate  way  presented 
to  the  court  At  the  election  Jiuit  passed, 
four  s^nrate  groups  of  candidates  for  presi- 
dential electors,  repres^ting  four  different 
political  parties,  were  voted  for.  In  such 
case  the  voters,  in  aerdsing  their  right  of 
franchise,  in  fact  are  expressing  their  prefer^ 
ence  for  president  As  a  consequence  it  sel- 
dom happens  that  any  voter  discriminates 
betwe^  the  candidates  In  hla  party  group. 

The  only  matter  presented  to  this  court 
by  the  petition  on  file  is  the  statement  that 
tbere  la  a  dlicrepancy  between  the  number 
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[  of  votes  given  to  eadi  member  of  the  group 
of  presidential  electors  as  shown  by  the  tally 
and  as  totaled  by  the  certificates  of  the  offi- 
cers of  election.  There  is  absolutely  nothing 
upon  the  face  of  the  petition  to  show  that 
the  board  of  canvassers  may  not  by  the  use 
of  all  the  election  returns  required  by  law 
to  be  delivered  by  the  board  of  election  to 
the  county  clerk,  arrive  at  a  correct  tabula- 
tion of  the  votes  to  which  each  candidate 
for  presldental  elector  is  entitled  and  which 
should  be  credited  to  him.  The  meager  state- 
ment in  the  petition  before  us  does  show 
that  according  to  the  tallies  there  was  a  dif- 
ference between  the  votes  counted  for  Mr. 
Wallace  and  his  fellows  in  the  same  group 
of  more  than  100  votes,  a  difference  that  is 
improbable.  It  may  be  that  the  full  returns 
before  the  canvassing  board  disclosed  a  like 
difference  in  the  tallies  for  the  first  name  In 
each  group  and  the  other  names  in  such 
group,  while  the  certificate  of  the  election 
officers  gave  each  candidate  in  any  one 
group  the  vote  as  shown  by  the  tallies  for 
the  first  name  In  the  group. 

Having  in  mind  the  facts  above  adverted 
to  as  to  the  character  of  the  office  for  which 
these  candidates  were' aspiring,  is  it  not  a 
fair  and  reasonable  conclusion  that  the  re- 
turns as  a  whole  Justify  the  assumption 
that  the  election  officers,  as  the  count  pro- 
gressed, finding  that  the  several  names  in 
each  separate  group  were  receiving  the  same 
votes,  decided  to  tally  against  the  first  name 
as  and  for  all  in  such  group?  This  assump- 
tion win  acquit  the  five  election  officers  of 
having  willfully  and  fraudulently  made  a 
false  certificate  as  to  the  votes  counted  for 
each  candidate,  when  they  made  such  cer- 
tificate giving  to  each  name  In  each  separate 
group  the  number  of  votes  tallied  against 
the  first  name  only. 

[2]  As  before  stated,  the  petition  before 
us  does  not  disclose  what  is  in  the  full  re- 
turns ;  but  the  observations  Just  made  illus- 
trate the  danger  of  any  court  attempting  to 
direct  the  canvassing  board  as  to  what  par- 
ticular part  of  the  return  shall  be  considered 
as  conclusive  as  to  the  votes  received  by  the 
several  candidates,  without  a  full  statement 
in  the  petition  for  the  writ  of  all  matters 
contained  in  the  returns  before  the  canvass- 
ing board.  Oases  may  occur  where,  npoa 
a  full  return  being  made  before  the  court,  it 
may  Justly  direct  the  canvassing  board  ni>on 
such  a  point  No  such  case  Is  present  in  the 
one  before  us.  The  only  facts  before  us  as 
to  precincts  64  and  103  are  such  as  are  stat- 
ed in  the  petition  and  admitted  by  the  de- 
murrer. These  facts  make  oat  no  violation 
of  a  clear  legal  right 

[3]  To  quote  Crom  Rice  v.  Board  of  Oan- 
vassers  of  Coffey  County,  SO  Ean.  140,  32 
Pac.  134 :  "The  plalntUf  seeks  relief  througb 
an  action  of  mandamus,  whl(^  lies  to  a  great 
extent  in  the  discretion  of  the  court  It 
should  be  allowed  only  to  secure  or  protect  n 
clear  legal  right;  and  should  never  be  grant 
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ed  when  its  enforcement  would  work  an  in- 
justice or  accompliedi  a  wrong.  State  v. 
Marston,  6  Kan.  624;  Peters  t.  Board  of 
State  Canvassers,  17  Kan.  365;  State  t. 
Stevens,  23  Kan.  456,  33  Am.  Rep,  175;  Peo- 
ple V.  Board  of  Canraasers.  129  N.  T.  860, 
29  N.  E.  345,  14  L.  R.  A.  646;  High,  Extr. 
Rem.  I  40;  14  Am.  &  Eng.  Enc.  Law.  97." 
Tbe  petition  as  to  the  matters  relating  to 
precincts  Nos.  64  and  103  does  not  come  up 
to  ttae  requlremaits  of  the  above  rule,  and 
for  that  reason  tbe  danairer  thereto  sbould 
be  sustained. 

[4]  As  to  precinct  No.  77,  It  appears  firom 
respondents'  answer  and  the  evidence  pre- 
sented to  this  court  In  support  thereof  that 
although  the  tally  list  and  certificate  of  the 
election  officers  as  to  tbe  result  of  the  elec- 
tion were  duly  returned  to  the  county  clerk, 
as  required  by  the  statute,  they  have  since 
in  some  manner  been  lost,  and  after  the  most 
diligent  search  cannot  be  found.  Tbe  dnplt- 
cate  of  such  papers,  however,  originally  de- 
livered to  the  Inspector  of  elections  Is  now 
in  the  possession  of  the  t)oard.  It  Is  the 
contention  of  petitioners  that  tbe  respondents, 
althons^  tbB  tally  list  and  certificate  cannot 
be  ftnmd,  have  no  i»wer  to  resort  to  other 
evidence  to  estabUah  th^r  contents.  And  In 
this  connection  great  stress  is  laid  npon  lan- 
guage used  by  the  court  in  People  v.  Stewart, 
132  Cal.  2^  64  Pac.  285,  to  the  effect  that 
no  snt^  evidence  can  be  resorted  to  by  tbe 
canvassing  board,  and  especially  that  the 
board  bad  no  ri^t  to  resort  to  the  dnpUcate 
list  of  voters,  tally  list,  and  Ust  attsched 
thereto,  kept  and  retained  by  the  Inqractor  of 
said  board  of  elections.  But  tbB  language 
used  by  the  coort  mnst  be  understood  in  the 
ll^t  of  the  facts  of  that  case.  In  that  case 
the  board  met  on  the  first  Monday  after  the 
electloL  No  returns  had  been  recdved  ttom 
cm  precinct  of  the  county,  and  the  board, 
without  waiting  for  the  expiration  of  six 
days  for  the  production  of  such  returns,  as 
plainly  required  by  the  law,  proceeded  to 
canvass  the  returns  and  declare  the  result 
In  Mag  so  it  sent  fur  and  need  the  dupli- 
cate list  ot  Totws,  tally  list,  and  list  attach- 
ed thereto  retained  under  the  law  by  the  In- 
spector. This  it  clearly  at  that  time  had  no 
right  to  do.  "It  was  forbidden  to  act.  if  the 
returns  were  not  all  In,  until  the  lapse  of 
six  days." 

In  the  present  case  what  appeared  to  be 
the  returns — that  Is  to  say,  the  packages 
from  all  the  precincts — were  before  the 
board  when  it  commenced  to  canvass.  The 
six  days  have  now  expired;  and,  If  the  pa- 
pers constituting  the  election  returns  cannot 
be  found,  no  substantial  or  Just  reason  ap- 
pears why  resort  may  not  be  had  to  the  du- 
plicate original  of  such  papers  which  tbe 
law  requires  to  be  preserved,  and  which 
should  be  In  the  possession  of  the  inspector. 
They  are  official  documents,  and  are  dupU- 
catss  of  tbe  imes  that  should  have  been  sent 


to  tbe  cou&ty  clerk— executed  by  the  same 
officers  and  at  the  same  time.  It  would 
seem  that  the  primary  and  most  Important 
purpose  of  requiring  a  duplicate  set  of  these 
records  to  be  made  and  preserved  was  to 
meet  Just  such  a  contingency  as  Is  presrated 
In  this  case;  in  other  words,  to  prevent  n 
miscarriage  as  to  the  result  of  the  election 
where  the  returns  should,  through  either  ac- 
cident or  design,  be  lost,  destroyed,  or  nds- 
placed.   State  v.  Nerland,  7  S.  C.  241. 

[E]  It  Is  a  principle  of  law,  found  In  the 
common  law,  laid  down  in  all  the  text-books, 
and  carried  Into  the  statutes  of  this  and  of 
all  other  states,  that  where  the  right  of  any 
person  depends  upon  the  contents  of  a  writ- 
ing, and  such  writing  is  lost,  destroyed  or 
cannot  be  found,  the  contoits  of  sndi  writ- 
ing may  be  proved  by  secondary  evldoice. 
In  accord  with  this  principle  and  mle  of 
taw,  tbe  election  law  of  this  state  requires 
the  board  to  wait  a  period  of  six  days  for 
tbe  production  of  the  missing  returns  before 
proceeding  with  the  canvass.  Upon  the  ex- 
piration of  such  period,  the  board  most  pro- 
ceed with  the  canvass,  and.  If  any  return 
cannot  be  found,  we  have  no  doubt  but  that 
the  duplicate  thereof  required  by  tbe  law  to 
be  kept  may  be  resorted  to  to  establish  the 
result  of  the  vote.  These  views  are  in  otmi- 
plete  harmony  with  the  views  expressed  by 
courts  In  other  Jorlsdictlons,  and  their  adop- 
tion will  result  in  effectiog  the  principal  ob- 
ject of  the  law  concerning  the  canvassing  of 
election  returns,  to  wit,  the  ascertainment 
ot  tbe  vote  as  actually  given  by  the  electors. 
To  require  the  rejection  of  this  safe  evi- 
dence as  to  Qie  Gontoits  of  the  lost  or  de- 
stroyed return  would  result  In  the  disfran- 
chlsement  of  all  tbe  roUn  ct  a  prednct  for 
no  fiiult  of  theirs.  Su<^  a  result  Should  not 
be  countenanced  if  within  the  princU»les  of 
law  and  Justice  it  may  be  avoided. 

Nothing  actually  decided  In  People  t. 
Stewart,  supra,  is  contrary  to  the  views 
herein  expressed.  That  0ie  Supreme  Oonrt 
has  not  considered  People  t.  Stewart  au- 
thoritative as  to  all  that  Is  claimed  for  it  by 
petitioners  is  evidenced  by  the  record  in  the 
case  of  Hosmer  v.  McGuire  et  al.  (S.  F.  No. 
4,^4,  no  opinion  filed),  where  the  court,  uik 
on  petition  of  Hosmer,  issued  an  alternative 
writ  of  mandate  directed  to  the  respondents, 
who  were  acting  as  a  board  of  canvassers, 
coomianding  them  to  notify  the  members  of 
certain  precinct  election  boards  to  assemble 
at  the  office  of  respondents,  and  there  per- 
mit them— said  precinct  officers— to  complete 
their  official  duty  by  Inserting  in  writing  In 
the  returned  tally  list  a  statement  of  the 
vote  cast  for  each  candidate  in  the  several 
predncts. 

The  foregoing  disposes  of  all  of  the  ques- 
tions of  law  involved  In  tbe  pleadings  and 
the  admitted  facts  of  the  present  case;  and 
for  the  reasons  stated  it  ta  ordered  that  the 
demurrer,  so  far  as  it  relates  to  the  matters 
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concerning  iveelncta  Nos.  04  and  103,  be>  and 
It  Is  sofi talced ;  and  that  the  application  for 
a  peremptory  writ  of  mandate  be  denied, 
and  the  altematlTe  writ  lioretofbn  Imiad  be 
dismissed. 

LBNNON,  P.  J.;  HALU  J.;  IfURPHBY, 
7.,  pnk  tem. 


DBfVLIN  T.  DONNBLLT  et  aL   (dr.  1,041.) 
<DIatriet  ConrC  of  Appeal,  Thltd  District,  OoU- 
fcffnla:   Dec  8,  1012.) 

1.  Butonoirs  (||  269,  289*)— Bcoourt— Bx- 

TCBN8— SnFKBTI80B»— FOWKB& 

Where  a  recoant  is  sought  to  an  action,  as 
aoOorlied  by  PoL  Cod<k  |  1268.  the  court  has 
aathority  to  go  behind  tM  returns,  examine  the 
ballotB.  and  correct  the  tally  sheets  so  as  to 
make  them  speak  the  troth,  but  the  board  of 
tnpervisoiB  in  canvawing  the  returns  have  no 
each  power,  and  are  only  aothorixed  to  return 
the  vote  as  shovn  by  the  tally  lists. 

[SU.  Note.— For  other  cases,  see  ESections, 
CMt^.  H  284^  2S6,  HoSTm;  Dec.  Dig.  I? 
2Cvf  SBn  J 

2.  UAItDAXCB  (Si  7,  10*)— RiOHT  TO  WEIT— 

Ibsuancx. 

Whether  relief  bj  nandamns  shall  bt 
granted  Is  a  matter  laigely  within  the  discre- 
tioB  of  the  conrt,  the  writ  being  allowed  only 
to  secnre  or  protect  a  legal  ngfat,  and  not 
where  its  enforcement  wIH  woxfc  aa  injustice  or 
accomplish  a  wrong. 

(Sd.  Note.— For  other  cases^  see  Mandamos, 
Gent  Dig.  U  C  B7;  Dec  Dig.  ||  7.  10.*] 

S.  UAHOAKin  <|  74*)— Buonom— OurvAas- 

nro  or  Bstcnns— Taixt  Lists. 

Where  election  officers  In  casting  np  the 
returns  did  not  mark  on  the  tally  ibeets  op- 
posite tiia  name  of  eadi  candidate  a  tally  for 
each  vote,  as  required  hr  P<A.  Code,  {  1258, 
except  tut  defendant  did  so  mark  tht  tally 
sheets  onNisits  the  name  of  the  candidate  at 
the  head  of  eadi  group  of  candidates,  and  in 
other  cases  entered  the  total  number  ot  votes 
cast  for  each  candidate  without  keeping  a  tally 
of  eadi  vote,  a  defeated  candidate  was  not  en- 
titled to  mandamus  to  compel  the  board  of 
saperrisors  to  canvass  the  returns  in  cases 
where  no  tally  marks  are  set  <9po8ite  the  name 
of  ttie  candidate,  o  though  no  votes  had  been 
dtpodted  for  smA  candidate  in  mob  ^«einct 

[Bd.  Note.r-For  ottier  cases,  see  BCandamus, 
OenL  Dig;  H  100-157;  De&DIg.  |  74.*] 

Uandanma  by  Frank  B.  DerUn  against 
J.  EL  Donnelly  and  otbera,  membm  of  the 
board  of  mparlaon  of  Sacramento  eoonty. 
Writ  denied. 

Charles  O.  Buslfft  and  Clinton  L.  White, 
both  of  Sacramento,  for  petitioner.  Hugh  B. 
Bradford  and  J.  O.  Brown.  Deputy  DlsL 
Atty.)  both  of  Sacramento,  for  res[>0Ddents. 

GHIFhfAN,  P.  J.  At  the  election  held  on 
November  6,  1012,  plaintlfF  was  one  of  the 
candidates  of  the  Progressive  party  for  the 
office  of  presidential  elector.  He  seeks  by 
the  writ  of  mandamus  to  have  the  vote  can- 
vassed in  certain  election  precincts  In  Sacra- 
mento county.  Among  other  grounds  for  is- 
suing the  writ  it  is  alleged  that  the  canvass 
of  tieeOoa  iweclnctB  for  inesldentlal  electors 


"has  proceeded  snffldoitly  to  show  tliat  there 
is  a  small  margin  as  between  the  B^ubllcan 
party  and  Progressive  party  candidates  on 
the  one  part  and  the  Democratic  candidates 
for  electors  on  the  oth^  part,  and  the  result 
of  the  election  In  Sacramento  county  for  pres- 
idential electors,  if  lawful  and  regular  can- 
vass, will  be  controlling  and  dedsive  as  to  the 
result  throughout  the  state  as  to  which  set 
of  electors  has  been  duly  elected.** 

Without  setting  forth  the  averments  of  the 
petition,  we  understand  ftom  the  facts  admt^ 
ted  at  the  argument  on  the  demurrer  that  the 
election  officers  did  not  mark  on  the  tally 
sheets  opposite  each  candidate's  name  a  tally 
for  each  vote  as  called,  except  that  they  did 
so  mark  the  tally  sheets  opposite  the  name  of 
the  candidate  at  the  head  of  each  group  of 
candidates.  In  the  other  cases  the  election 
officers  entered  the  total  number  of  votes 
cast  for  eadi  candidate,  but  did  not  keep  a 
tally  of  each  vote,  as  is  required  to  be  done 
by  section  1268  of  the  PoUtlcal  Code.  The 
contention  is  that,  where  the  tally  sheets  fall 
to  show  any  tallies  or  did  not  show  a  number 
of  tallies  corresponding  with  the  number  car- 
ried out  as  the  total  number  of  votes  counted 
for  the  candidates,  the  board  violated  its  duty 
In  canvassing  the  rote  In  accordance  with  the 
total  number  so  given  in  the  certified  returns. 
The  result  of  the  canvass  of  the  returns  thus 
made  up  was  declared  by  the  board  of  super- 
visors and  entered  on  the  records  of  such 
board.  Hie  clerk  of  the  board,  under  section 
1306  of  the  Political  Code,  made  cerUfled  ab- 
stract of  BO  much  of  the  record  as  relates  to 
the  vote  given  for  persons  for  electors  for 
President  and  Vice  President  of  the  United 
States.  Pursuant  to  section  1S08  of  the 
same  Code,  the  clerk  proceeded  "to  seal  up 
such  abstract,  indorse  It  'Presidential  Elec- 
tion Betums,*  and  without  delay  transmit  it 
to  the  Secretary  of  State  by  mail  or  as  in 
the  manner  hereinafter  prescribed."  It  Is  ad- 
mitted, for'the  pnrpose  of  the  bearing  on  the 
demurrer,  that  the  required  certificate  is  now 
in  the  hands  of  the  Secretary  of  State,  and 
that  he  has  not  yrt  certified  the  returns  or 
the  result  of  said  election  to  the  Governor. 

We  are  asked  by  the  writ  of  mandate  to 
compel  the  board  of  supervisors  to  proceed  to 
canvass  the  returns  in  accordance  with  the 
tally  sheets,  and  that  said  board  be  directed 
not  "to  canvass  any  votes  except  as  the  same 
are  shown  by  the  tally  marks  on  the  tally 
sheets  oi^site  the  name  of  such  candidate 
without  regard  to  what  may  be  shown  by  the 
certificate  dedaring  the  aggregate  numb^  of 
votes  received  by  such  candidate,"  and  that, 
"where  the  returns  show  no  tally  marks 
whatever  apon  the  tally  sheets  opposite  the 
name  of  the  candidate,"  the  said  board  "be 
directed  to  canvass  the  returns  the  same  as  If 
such  candidates  are  entitled  to  no  votes  what- 
soever" from  8U<di  precincts  as  are  Involved. 

There  Is  no  av^ment  In  the  petition  that 
there  was  tsavA  or  mistake  In  the  result  oer- 
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tifled.  nor  Is  It  shown  tbat  the  certlflcate  of 
the  result  entered  upon  the  records  of  the 
board  does  not  state  the  correct  numbOT  of 
TOtes  cast  for  and  against  each  candidate. 
The  contention  Is  tbat  It  was  the  duty  of  the 
election  offlcers  to  "keep  the  number  of  votes 
tj  tallies,  as  they  are  read  aloud,"  as  provid- 
ed by  section  1258,  supra,  and  in  every  In- 
stance, where  the  election  officers  failed  to 
follow  this  plain  mandate  of  the  statute,  the 
af^regate  vote  certified  by  such  officers 
should  be  wholly  disregarded  by  the  board  of 
supervisors,  and  that  such  "candidates  are 
aititled  to  no  votes  whatsoever." 

[1]  There  are  many  and  cogent  reasons  for 
holding  that  the  election  offlcers  should  strict- 
ly follow  the  directions  glv^  in  section 
1258;  and  in  an  action  where  a  recount  la 
sought  under  the  provisions  of  the  statute, 
the  court  may  go  behind  the  returns,  examine 
the  ballots  and  correct  the  tally  sheets  so  as 
to  make  them  speak  the  truth.  But  the  board 
of  supervisors  have  no  such  power  in  can- 
vassing the  returns.  They  have  before  them 
the  lists  attached  to  the  tally  lists,  "contain- 
ing the  names  of  persons  voted  for  and  for 
what  office,  and  the  nujuber  of  votes  given 
for  each  candidate  and  such  lists  must  be 
signed  by  the  members  of  the  election  board 
and  attested  by  the  clerks.  Section  1260,  PoL 
Code.  The  board  of  supervisors  In  canvass- 
ing the  returns  have  only  the  ministerial  duty 
to  perform  as  directed  by  sections  1280  and 
1281  and  to  cause  the  clerk  to  enter  upon 
their  records  a  statemmt  of  the  vote  thus 
canvassed  as  provided  in  section  1282.  In  the 
present  case  the  board  of  supervisors  had  be- 
fore it  the  certified  returns  of  the  vote  for 
presidential  electors  which  showed  that  peti- 
tioner and  certain  other  candidates  had  re- 
ceived a  certain  number  of  votes  in  the  pre- 
cincts designated,  but  the  tally  sheets  did  not 
show  tallies  corresponding  In  number  with 
the  certified  aggregate  vote.  In  some  cases 
there  being  no  tallies  whatever.  The  board 
in  making  its  statement  on  its  records  accept- 
ed these  totals  as  correctly  showing  the  votes 
cast  for  candidates,  and  the  clwk  made  a  cer- 
tified abstract  accordingly  and  transmitted  it 
to  the  secretary  of  state  as  required  by  sec- 
tion 1309.  The  question  here  is  not  whether 
the  Section  officers  performed  their  duties  as 
required  by  law,  nor  Is  it  whether,  by  the 
writ  of  mandate,  the  board  of  su[>ervl8ors  can 
be  directed  to  correct  the  election  returns, 
but  the  question  Is,  Should  the  writ  be  used 
to  compel  the  hoard  of  supervisors  to  make 
the  canvass  so  that  "where  the  returns  show 
no  tally  marks  whatever  upon  the  tally 
sheets  opposite  the  name  of  the  candidate,  the 
said  board  be  directed  to  canvass  the  returns 
the  same  as  if  such  candidates  are  entitled  to 
no  votes  whatever"? 

In  the  case  recently  decided  by  the  District 
Court  of  Appeal  for  the  Second  district,  enti- 
tled— People,  on  the  relation  of  Del  Valle  and 
Foy,  V.  Butler  and  others,  members  of  the 
board  of  supervisors  of  Loa  Angeles  county* 
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120  Pac  600,  the  writ  was  artced  to  compel 
the  defendants  then  convened  to  so  canvass 
the  returns  of  the  election  for  presidential 
electors  (as  we  assume  from  what  appears  in 
the  opinion  of  the  court)  that  they  shall  be 
guided  exclusively  by  the  tallies  as  shown  on 
the  tally  sheets,  and,  where  there  is  a  con- 
Sict  between  such  tallies  and  the  aggregate 
vote  .as  certified  on  the  Section  returns,  the 
tally  sheets  must  govern.  In  that  case  the 
board  of  supervisors  were  engaged  In  can- 
vassing the  returns  and  the  court  held  that 
the  writ  would  lie  to  compel  the  board,  in 
making  the  canvass,  to  follow  the  tally  sheets. 
We  express  no  opinion  upon  the  question 
whether  the  writ  will  lie  where,  on  proper 
showing,  it  is  seasonably  sought  to  direct  the 
board  in  the  performance  of  Its  duty.  Such 
Is  not  the  case  here.  The  board  of  supervis- 
ors has  completed  Its  canvass  and  the  result 
has  been  duly  certified  to  the  secretary  of 
state.  In  the  Los  Angeles  case  the  court  fol- 
lowed the  decision  In  Rice  v.  Board  of  Can- 
vassers of  Coffey  County,  BO  Kan.  149,  32  Pac 
134,  a  decision  by  the  Supreme  Court  of  Kan- 
sas, and  other  cases  dted,  in  which  it  was 
held:  "T^t  the  tally  or  enumeration  of  the 
votes  in  the  pollbooks  may  be  considered  in 
verifying  the  returns,  and  that  If  a  disparity 
exists  between  the  footing  and  the  tallies  the 
latter  should  control."  In  People  ex  reL  SlU 
V.  Murphy  et  ai..  Supervisors  of  Alameda 
County,  129  Pac.  603,  recently  before  the  Dis- 
trict Court  of  Appeal  for  the  First  district, 
that  court  considered  the  question.  Of  the  Los 
Angeles  decision  it  is  said :  "We  cannot  de- 
termine from  the  opinion  what  the  petition 
disclosed  as  to  the  condition  of  the  returns 
that  were  considered  In  that  case.  We  are 
not  called  npoUf  therefor^  to  discuss  that 
case,  or  consider  It  as  an  antiiority  hera.** 
Speaking  of  that  case  and  the  absence  ct  a 
statement  of  what  the  fall  tetnnis  ndght 
show,  the  court  said:  "Cases  may  occur 
wbere^  upon  a  full  return  being  before  tfa« 
court,  It  may  Justly  direct  the  canTasring 
board  upon  such  poli^'*  In  the  Alameda 
county  cas^  as  we  Infer  from  Uie  oidnioii, 
the  board  of  supervisors  had  complied  the 
canvass  of  the  precinct  inrolved  when  tbm 
writ  was  a^ed,  but  the  votes  for  the  u- 
tire  county  bad  not  been  canvassed  or  a  cer- 
tlfled  abstract  sent  to  the  secretary  at  stateu 
Much  the  same  facts  as  to  tbe  method  adopt- 
ed by  the  board  la  making  tbe  canvass  exist- 
ed as  in  the  LOS  Angeles  coaoty  case.  Up- 
on the  question  whether  the  board  shoold,  in 
making  its  canvass,  be  controlled  by  tbe  tally 
sheets,  the  two  ded^ons  are  not  In  harmony. 
The  court.  In  tbe  Alameda  county  case,  dlted 
State  V.  McFadden,  46  Neb.  669.  672,  674,  65 
N.  W.  801,  802,  where  there  was  a  discrepan- 
cy between  the  tally  list  and  the  certificate, 
and  the  court  said:  "While  generally  such 
boards  have  no  discretion  In  tbe  discharge  of 
their  duties,  the  rule  has  Its  exceptions. 
*  *  *  Where  then  la  a  discrepan<7  bfti 
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tvean  the  wtlflcate  of  votes  cast  tor  any 
person  for  a  particular  office  and  the  tal- 
UtM  of  the  votes  for  him,  the  canvassers 
most  det^mlne  fnwa  tbe  entire  returns 
which  la  correct  *  -  *  *  The  canvassers, 
Atter  comparing  the  certificate  and  tally 
list  returned,  must  decide  which  is  cor- 
rect, and  make  an  abstract  of  the  votes  ao- 
cordinslj.  No  arbitrary  rule  can  be  laid 
down.  Upon  such  comparison  the  canvassers 
may  be  Jostlfled  In  counting  the  votes  as 
shown  by  the  tally  Ust,  rather  than  the  num- 
ber stated  in  the  certificate,  and  vice  versa." 
This  was  deemed  by  the  Judges  In  the  Ala- 
meda county  case  to  be  "as  complete  a  state* 
ment  of  the  correct  rule  as  can  be  found  in 
any  decision  of  any  court  of  last  resort" 
The  role  slmUarly  stated  Inis  Qyc.  882,  also 
met  the  approval  of  that  court  This  conflict 
of  opinion  becomes  of  Importance  In  cases 
like  the  present  one  where  the  statnte  makes 
no  provision  for  a  recount  It  Is  of  less  con- 
sequence in  cases  where  the  ballots  may  be 
resorted  to  by  a  disappointed  candidate. 

[2]  Whatever,  then,  may  be  the  true  rule  ul- 
timate to  be  established  in  this  state,  there 
still  remains  the  question  whether  we  should 
allow  the  writ  of  mandamus  to  be  resorted  to 
under  the  drcumstanoes  of  the  present  case. 
We  said.  In  Neto  v.  Conselho  Amor  Da 
Sodedade,  18  Oftl.  App;  234, 122  Pac.  978,  that 
the  writ  of  mandate  should  not  Issue  "for  a 
vain  and  nugatory  pnrpose."  "It  la  not  la- 
med on  mere  technical  grounds.  Its  design 
is  to  do  substantial  Justice  and  prevent  sub- 
stantial Injury" — citing  cases.  From  Rice  v. 
Board  of  Ganvaasers  of  Coff^  County,  GO 
Kan.  149;  82  Paa  1S4.  dted  In  both  the  Los 
Angeles  county  and  Alameda  county  cases,  re- 
cently decided  by  the  District  Courts  of  Ap- 
peal, the  court  la  the  Alameda  county  case, 
quoted  as  follows:  "The  plaintiff  seeks  re- 
lief through  an  action  of  mandamus,  which 
lies  tc  a  great  extent  in  the  discretion  of  the 
court  It  should  be  allowed  only  to  secure  or 
protect  a  clear  l^al  right  and  should  never 
be  granted  where  Its  enforcement  would  work 
an  Injustlee  or  acc(»npllBh  a  wrong"— citing 

[t]  We  have  here  a  case  where  the  canvass- 
ers were  confronted  with  the  certificate  of 
the  election  officers  showing  that  certain  presi- 
dential electors  had  received  a  stated  num- 
ber of  votes.  They  also  had  before  them  the 
tally  sheets  which  did  not  show  tallies  In  cor- 
responding numbers.  The  canvassers  could 
readily  discover  from  the  tallies  given  the 
leading  candidate  amu^  the  Sectors,  that 
th^  must  either  acce^  the  certificate  as  to 
the  total  number  of  votes  counted  fbr  the  can- 
lUdatea,  or  do  an  aiq;nTent  injustice  to  one  or 
more  of  than.  Mo  sunjlcton  of  any  Incorrect- 
nesa  In  the  count  thus  certified  was  discover- 
able from  the  face  of  the  returaa  and  no  In- 
eorrectiuBs  is  now  all^^  To  grant  the  writ 
wltti  the  directions  prayed  for  would,  after 
modi  delay»  result  in  a  certified  abstract  to 


the  secretary  of  state  different  from  that 
now  in  his  hands;  and,  In  all  probability,  it 
would  be  a  certificate  disfranchising  all  voters 
whose  votes  happened  not  to  be  shown  In  the 
tallies,  and  would  brli^  about  a  result  In 
direct  contrav«ition  of  a  cerOfled  result  the 
correctness  of  whldi  Is  not  questioned  and 
cannot  be.  In  this  action,  otherwise  than  by 
an  arbitrary  pronouncement  that  the  tally 
sheets  alone  shall  govern.  Then,  too,  which 
certified  abstract  would  the  secretary  of  state 
follow?  He  Is  not  a  party  to  the  action. 
Should  he  refuse  to  be  guided  by  the  second 
certified  abstract  it  would  be  necessary  to 
resort  again  to  the  writ.  We  are  not  willing, 
under  the  circumstances,  to  Issue  the  writ 
where  the  Inevitable  consequences  would 
work  what  we  conceive  would  be  an  Injustice; 
especially  so  where  neither  the  good  faith  of 
the  canvassers  nor  the  correctness  of  thea 
work  is  challenged.  It  may  not  be  amiss  to 
suggest  what  may  easily  be  seen  might  hap- 
pen should  petltlonw  be  granted  the  writ 
Our  Judgment  does  not  become  final  forlXI 
days  and  the  unsuccessful  party  has  20  days 
thereafter  in  ^ch  to  awly  for.  a  rehearing 
in  the  Sntffane  Court  which  appllcatirai 
would  be  granted  or  refused  10  days  latw. 
What  dday  would  follow  if  granted  cannot  be 
determined.  Furtbernx»re,  other  acUMu  .may 
be  brought  to  bring  about  like  resolta  In  other 
oountlea  and  by  this  meana  the.flnal  returns 
to  the  GoTwnor  may  be  postponed  to  a  date 
beyond  the  assembling  of  the  electors  on  the 
"secmid  Mbnday  in  Jannary  next  fidlowlng 
their  Section,"  as  required  by  section  VSX6, 
Polltleal  Codei  Indeed,  It  would  be  quite 
within  the  ingenuity  of  interested  partisB.  to 
hold  bade  the  final  returns  to  a  date  beyond 
the  meeting  of  tlie  electoral  college  at  Wash- 
ington to  dedaxs  tbe  remit  of  tlie  election 
for  President  and  Vice  Preaidmt 

It  Is  true-that  where  there  la  a  dear  legal 
right  tile  courts  will  not  ordinarily  refuse  to 
^orce  it  In  disregard  of  possible  conse- 
quences. But  where  the  right  Is  not  clear 
and  the  duty  of  the  court  Imperative^  the 
consequences  to  flow  from  granting. the  rem- 
edy may  be  considered.  And  this  is  especial- 
ly true  In  detenninlng  wluther  tlie  extraw- 
dinary  writ  of  mandamus  should  Issue. 
We  do  not  think  the  right  hare  dalmed  is  by 
any  means  so  dear  as  to  teprive  the  court  of 
Its  discretion  in  determining  whether  the  writ 
should  Issua 

We  fed  Justified  in  rtfnshig  the  writ  for 
the  further  reason  that  iflabitiff  may,  if  so 
minded,  apply  at  once  to  the  Supreme  Court 
fer  relief,  the  only  tribunal  of  the  state  with 
power  to  finally  determine  the  true  rule  in 
this  very  Important  matter  and  to  dear 
tiwaj  the  apparent  confilct  of  decision  in  the 
district  courts  of  appeal. 

The  demorm  is  sustained  and  the  writ  de- 
nied. 

We  concur:    BUBNBtIT,  J.;   BART,  J. 
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DBVUN  T.  WBIQHT  ct  kL    {CXr.  1,046.) 
(District  Court  ot  Aiveal,  Third  Diatrict,  Ckli- 
forala.    Dec.  8,  ldl2.) 

Man  dam  as  by  Frank  B.  Devlin  against  Ar- 
thur H.  Wrignt  and  otiien,  membera  of  the 
board  of  supnriMn  <Mt  Baa  Joaquin  eotiiity. 
Writ  denied. 

Charles  O.  Busick  and  OUnton  Ia  Wbitt.  both 
of  Sacramento,  for  petitioner.  Hugh  B.  Brad- 
ford and  X  Q.  Brown,  Deputy  Diat  AXtj^  botii 
of  Sactamcato,  tor  reapondentfc 

OHIPUAN,  P.  J.  By  stipulation  in  open 
ooort  it  was  ajrreed  that  the  dedMon  in  the 
case  of  Frank  K.  DavUn  J.  H.  Donnelly  et 
aL  (No.  1,011)  120  Pac  607.  ihonld  ba  detet^ 
minadTe  of  the  dedsion  in  this  case.  On  the 
anthority  of  that  case, 

Tbs  writ  is  denied. 


BAKQRSFIBLD  A  T.  B.  CO.  r.  FAIBr 
BAJfK6,  MORSE)  &  CO.  {dr.  1,217.) 
(District  Gonrt  of  Appeal,  Second  District, 
Oalifomia.    Not.  27,  1912.) 

1.  Monr  Paid  (S  8*)— AU^xaATioNS  of  Ooh- 

A  complaint  alleged  tiie  porchas*  of  a  mo- 
tor car  frtHn  defendant,  and  that,  upon  being 
notified  of  its  defective  ccmdition,  defendant  at- 
tempted to  repair  it,  but  failed,  and  then  au- 
thorized plaintifl  to  piuehaae  the  aecestan  ma- 
terial and  employ  Iwwr  to  repair  it  and  that 

SlaintitF,  "by  authority  of  said  defendant  as 
ereinbefore  stated,  thereupon  purchased  ma- 
terial and  employed  skilled  labor  in  an  attempt 
to  r«nir  aaia  car  •  *  *  which  labor  and 
material  amounted  te  the  sum  of  9841,  which 
sum  and  amount  defoidant  agreed  to  pay  plain- 
tiff, but  it  has  not  paid  the  same,"  though  re- 
quested. S*U,  that  the  ewnplaint  stated  a 
canse  ot  action  tot  numey  expended  In  repair- 
ing the  car  under  detendanrs  aathority  and 
agreement  to  repay  sudi  money. 

[Eld.  Note.— For  other  cases,  see  Mon^  Paid, 
Cent  Dig.  U  24-28;  Dec.  Dig.  f  &*] 

2.  BviDgnoK  (I  266*)— ADHiSBioin— Admis- 
nona  or  CoTman* 

In  an  action  for  ezpenditnrea  bi  rqiairing 
a  motor  "car  purchased  nom  defendant  and  re- 
paired on  defendant's  authority,  a  statement  by 
plaintitPs  counsel  that  he  did  not  propose  to 
rely  on  the  warranty  as  a  warrantr,  but  was 
relying  upon  an  ezpnss  promise  of  defen(Unt 
to  p»  tb%  money,  and  also  upon  the  quantum 
meruit,  was  not  an  admission  that  plaintiff 
abandoned  all  claims  that  the  motor  was  not 
properly  constructed,  merely  meaning  that 
plamtiff  would  not  rely  wholly  upon  the  war- 
ranty as  to  the  condition  of  material  and  work- 
manship, and  proof  <^  breach,  bat  also  relied 
upon  defendanrs  czpresa  promlae  to  reimburse 
plaintiff. 

(Ed.  Note.— For  other  cues,  see  EMdenee, 
Ont  Dig.  H  1029-lOeO;  Dee/ Dig.  I  265.*] 

8.  Appeal  ahd  ETbbob  <|  231*)— Objiotionb— 

STATEunrr  ot  Okounds. 

Where  no  cause  of  objection  to  the  admis- 
sion of  evidence  Is  stated  in  the  record,  error  in 
its  admission  cannot  be  considered  en  appeal 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Ek-ror,  Cent  Dlf.  H  12907l8S2:  Dec.  Dig.  i 
231.*] 

Ain>€al  frcun  Svpolor  Court,  Tentara 
County ;  Robert  M.  Olarfe,  JndRe. 
Actt<m  by  the  Bakersfleld  &  Ventura  Ball- 


road  Oonpany  against  FalrtMUiks,  Morse  ft 
Go.  From  a  ]adgm«it  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Afflrmed. 

Statsman  A  StntBman  and  George  Grew, 
all  at  Los  Ang«*i<?*,  for  appellant  Charles 
F.  raadutodi,  of  Oznard,  tcr  rewoodent 

JAMBS,  J.  Plaintiff  porchaaed  from  de- 
fendant In  the  year  1900  a  motor  car  f  or  oae 
on  Its  street  railway.  Up<m  being  put  to  the 
use  for  whidi  it  waa  panAaaed  tbe  motm 
80<m  became  oat  (tf  wder,  a  nomber  of  its 
parts  gaTo  way  wlilla  it  was  belnc  ao  oper- 
ated, and  plaintiff  complained  to  defuidant 
tbat  the  motor  car  was  defective  in  material 
and  workmanship,  and  reqnestad  defendant 
to  repair  It  After  some  negotiation  was  had 
between  the  parties,  plaintiff  caused  the  re- 
pairs to  be  made  upon  the  car,  and  by  this 
action  sought  to  recover  the  som  of  $841.66 
paid  oat  on  that  account  In  its  am«ided 
complaint  the  (dalnUff  first  alleged  that, 
upon  b^ng  notlfled  of  the  defective  condi- 
tion of  tbe  car,  defendant  attempted  to  re- 
pair it  but  fftUed,  and  that  it  then  author^ 
Ixed  plaintiff  to  purcliase  the  necessary  ma- 
terial and  emi^oy  the  necessary  labor  for  the 
repair  thereof  so  as  to  make  the  car  con- 
form to  the  purposes  for  which  it  was  sold. 
It  was  thra  aU^»d:  "That  said  plaintiff 
under  and  by  aathority  of  said  def^idant  as 
hereinbefore  stated,  thereupon  purchased 
material  and  employed  skilled  labor  in  an 
attenvt  to  repair  said  car,  mglne  and  equip* 
ment  thereof,  all  of  whldb  was  done  and  per* 
formed  in  the  county  of  Ventura,  state  of 
California,  and  which  labor  and  material 
amounted  to  the  sum  of  I841.6S,  which  sum 
and  amount  defendant  Agreed  to  pay  to 
plaintiff,  but  that  ho  has  not  paid  the  same 
bor  any  part  thtt«<^  althon^  often  request- 
ed so  to  do,  and  that  the  said  sum  of  $841.- 
60  and  the  whole  thereof  la  now  due^  owing 
and  unpaid."  In  a  second  count  contained 
In  Its  complaint  plalntUf  alleged,  aftn  se^ 
ting  forth  the  drcomstances  of  tho  sale  of 
the  motor  car,  that  after  it  became  in  dlare- 
pair  and  its  parts  broken  defendant  was 
notified  of  the  facts,  whereopon  defendant 
attempted  to  r^Mir  the  ear,  bat  tailed  to 
put  it  In  good  condition,  and  that  thereupon 
plaintiff  purchased  the  necessary  material, 
and  employed  the  necessary  labor  in  an  at* 
tempt  to  make  the  car  suitable  for  the  pur- 
poses for  whi^  it  waa  sold,  which  labor  and 
material  amounts  to  the  som  of  $841.55, 
which  sum  was  the  reasonable  valae  there- 
of. Allegations  as  to  noiQMiyment  and  de- 
mand followed.  In  its  answer  defendant  ad- 
mitted that  It  had  represented  the  car  sold 
to  bare  standard  eqottunen^  and  that  it  was 
good,  sound,  and  sobstanttal  and  of  the  best 
material,  and  ttiat  the  workmanship  on  the 
car  and  ^gine  were  of  the  highest  and  best 
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mtrtimlml  eontmctUn.  Upon  trial  bdng 
liad»  tefittmony  was  Introduced  on  behalf  of 
pialntlff.  A  motlOD  tor  Judgment  of  nonsuit 
vnn  denied,  and,  defendant  (Bering  no  evl- 
^noBb  Judvnait  In  fBTor  of  pialntlff  for  the 
sum  of  9800  was  entered.  Motion  for  new 
trial  was  thereafter  made  and  denied,  and 
an  appeal  was  tbea  taken  from  the  order 
denying  the  motion  tm  a  neiw  trial  and  from 
the  Judgment 

[1]  We  cannot  agree  with  the  contention 
made  on  behalf  of  ai^llant  that  the  com- 
plaint of  plaintiff  failed  to  state  a  cause  of 
action.  In  the  first  connt  therein  contained 
the  character  of  the  defects  which  the  mo- 
tor car  developed  after  use  were  fully  set 
forth,  and  these  defects  were  such  as  to 
enUtle  plaintiff  to  damages,  considering 
alone  the  representations  admitted  by  the 
answer  of  defoidant  to  have  been  made  as 
to  the  kind  and  condition  of  the  workman- 
ship and  material  whi<di  had  bem  employed 
in  the  manufacture  of  the  car.  Having  first 
sufficiently  alleged  facts  showing  a  breach 
of  contract,  plaintiff  proceeded  then  to  al- 
lege that  def^dant  had  attempted  to  repair 
the  car  and  failed,  and  had  then  authorized 
plaintiff  to  purdmee  the  necessary  material 
and  employ  the  necessary  labor  for  the  re- 
pair thereof,  and  that  plaintiff  did  so  pur- 
chase such  material  and  labor  at  an  expense 
ot  9841.06,  which  amount  it  is  alleged  de- 
fendant agreed  to  pay.  Construing  these  al- 
legations together,  we  think  that  the  cause 
of  action  stated  was  that  defendant  author- 
ized  plaintiff  to  purchase  the  necessary  ma- 
terial and  labor  to  repair  the  car,  and  that 
defadanfa  agreement  was  to  pay  whatever 
sum  plaintiff  necessarily  incurred  in  that  be- 
half. The  feilowing  allegati<m,  that  the  sum 
of  984UI6  was  Agreed  to  be  paid  by  the  de- 
fendant to  plaintll!^  we  think,  when  read  in 
connection  with  the  auctions  immediately 
preceding  1^  means  nothing  more  than  that 
defuidant  agreed  to  pay  the  aspuise  neces- 
sarily incurred,  and  that  the  amount  stated 
was  the  amount  which  plaintiff  had  been 
caused  to  pay  as  a  necessary  expense  in 
repairing  the  car.  If  the  amount  charged 
and  claimed  as  having  been  necessarily  ex- 
pended in  causing  the  repairs  to  be  made 
was  excesslre  or  unreasonable,  that,  as  we 
view  it,  was  a  matter  of  defense  which  de- 
fendant was  entitled  to  urge,  and  which  it 
did  urge,  against  the  claim  of  plaintiff. 

[2]  We  do  not  construe  the  language  of 
counsel  for  plaintiff,  when  he  said  at  the 
opening  of  the  trial  that  he  "did  not  now 
propose  to  rely  upon  the  warranty  as  a  war- 
ranty, but  we  are  relying  upon  an  express 
promise  that  these  people  made  to  pay  this 
money,  and  also  upon  the  quantum  meruit," 
to  mean  that  he  abandoned  all  claim  that  the 
machine  was  not  made  of  good  material 
and  under  proper  workmanship,  for  without 
there  having  been  committed  a  breach  of 


oontraet  in  that  regard,  w  at  least  a  tilaim 
that  such  breach  had  been  committed,  there 
would  have  been  no  consideration  upon  whldi 
to  rest  defendant's  alleged  promise  to  pay 
for  the  r^ialrs.  It  seems  quite  clear  to  us 
that  this  statement  was  intended  only  to 
mean  that  plaintiff  would  not  rely  wholly 
upon  the  warranty  as  to  the  condition  of 
material  and  workmanship  and  proof  of  a 
breach  thereof,  but  that  it  Intended  to  show 
an  exiwees  promise  made  by  defendant  to 
reimburse  plaintiff,  referable  to  the  conten- 
tion that  material  and  workmanship  on  the 
car  were  deficient  in  Und  and  quality,  as  a 
consideration  therefor.  In  other  words,  we 
cannot  assume  that  plaintiff  Intended  at  the 
outset  of  the  trial  to  stipulate  itself  out  of 
court  In  our  opinion  the  proof  was  amply 
sufficient  to  sustain  the  allegations  contained 
in  the  first  alleged  cause  of  action  at  least 
All  of  the  material  testimony  pertinent  to 
the  issues  was  furnished  by  a  witness,  Ur. 
Blackburn,  and  this  testimony  was  offered 
and  received  without  any  objection  being  in- 
terposed thereto  on  the  part  of  defendant. 

[3]  At  one  point  In  the  examination  of  this 
witness  the  record  contains  the  phrase, 
"Connael  for  defendant  objects,"  but  no 
grounds  are  stated  showing  cause  for  the 
objection,  and  tber^we  it  must  be  whtOly 
disregarded. 

The  Judgment  and  order  are  affirmed. 

Wo  ooncor:  ALLEN,  P.  J.;  SHAW,  J. 


MAR8T0N  T.  WATSCm.    (OIt.  074.) 
(Dlstrlet  Omirt  of  Appeal,  1%ird  District,  GaU- 
fomla.   Nov.  28,  1912.) 

1.  Appeal  and  Bbbok  (|  1024*)— Denial— 
Ohangi  of  TnNun  —  IiNDiNOS  —  Gonolu- 

aiVENESfl. 

The  court  oo  appeal  frcMU  an  order  deny- 
ing a  change  of  venue  oo  the  ground  of  the 
nonresidence  of  defendant  moat  accept  as  es- 
tablished the  facts  recited  In  the  affidavits 
plaintiff;  and,  If  therefrom  an  inference  can  b« 
drawn  jusdfjing  the  order.  It  must  he  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  8816-3828,  3®V8837, 
402Q-4022,  4025-50M;  Dec.  Dig.  |  1024.*] 

2.  DoiaoiLB  <|  1*)— "Rbsidsnoe"  Dkfinbd. 

"Residence"  defined  by  PoL  Code.  S  &2,  as 
the  place  where  one  remains  when  not  called ' 
elsewhere  for  special  purposes,  and  to  which  he 
returns,  indicates  permanency  of  occupation  as 
diatlDet  from  lodging  or  boarding  or  temporary 
occupation;  and,  where  a  person  actoally  lives 
In  a  certain  place  with  the  intention  of  remain- 
ing there  tudefluttely,  that  piece  Is  his '  resi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Domicile 
Cent  Dig.  i  1 ;  Dec  Dig.  {  1.* 
For  other  definitions,  see  Words  and  Phxases, 

VOL  7,  pp.  6151-6181;  vol.  8,  p.  7788.] 

3.  Appeal  and  Bbbob  (S  1024*)  —  Bcvm  — 
Deitiai.  ot  Chanqb  op  Venue. 

The  court  on  appeal  will  not  disturb  an 
order  denying  a  diange  of  vejine  on  the  ground 

of  a  nonrcBtdence  of  defendant,  where  the  affi- 
davits of  plaintiff  abow  that  at  the  time  of  the 
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making  of  fb»  order  and  tor  four  month*  prior 
thweto  defendant  kept  house  on  A  luch  tn 
the  count?  In  whidi  the  action  wma  bronsht; 
that  at  no  time  during  the  period  did  she  live 
outside  of  the  county;  that  she  actuallj  oc> 
ODi^  tbe  i»emiMa  m  her  borne  daring  tbe 
pmod ;  that .  about  two  wedca  prior  to  the 
commencement  of  tbe  action  abe  declared  that 
she  bad  leased  the  ranch  from  another,  and 
that  she  had  taken  up  her  abode  there;  and 
that  she  wa4  making  her  home  there,  and  ex- 
pected to  develop  the  ranch. 

[Eld.  NoCe^For  other  casee,  see  Appeal  and 
Bnor,  Cent  Dig,  »  S^A^^ZS.  8836^  8837, 
402IM022,  402tM028;  Dec.  Dig.  |  1024.*] 

Appeal  from  Superior  CJonrt*  Napa  Ooonty ; 
j.  O.  Prewett,  Judga 

Action  by  G.  W.  Marston  agalnat  Bowena 
Watson.  From  an  order  denying  a  motion 
for  a  change  of  venue,  defendant  anpeals. 
Affirmed. 

O.  Plstolesi  and  a  F.  Meldon,  both  ^ 
Sausallto.  tar  appellant  E.  &  Bell*  of  Napa, 
for  respondent 

BURNSnr,  J.  TtOa  la  an  appeal  from 
an  order  denying  a  motion  lor  a  change  of 
■v&aiB.  The  action  wai  bron^t  In  Napa 
countTt  snd  dirfendant  Claimed  to  be  a  real* 
dent  of  Marin  county,  and  the  only  onesOon 
is  Aether  there  ia  any  conflict  In  tbe  evi- 
dence as  to  her  residence. 

[1]  The  matter  was  submitted  upon  afflda- 
ritBt  and  it  la  not  disputed  that  On  rule  In 
sndi  case  for  tbe  ^guidance  of  an  appelate 
court  la  the  same  as  where  oral  testimony  Is 
swasented;  and  therefore  we  muat  accept  as 
established  the  facts  redted  in  the  affldavtts 
of  the  prevailing  party,  and,  If  therefrom  a 
rational  Infwe&ce  can  be  drawn  in  conson* 
nance  with  the  order  of  the  lower  court  we 
must  afHrm  said  ordw.  Bemou  v.  Bemou, 
16  CaL  ^p.  841,  114  Fac  1000. 

Three  affldavlta  were  filed  on  the  part  of 
plaintiff.  In  that  of  B.  S.  Bell  It  was  stated 
that  "he  bad  been  personally  acquainted  with 
the  above  named  def^dant  for  a  period  of 
ten  or  fifteen  years;  that  about  two  we^ 
prior  to  the  commencement  of  this  action  de- 
fendant visited  tbe  offices  of  this  affiant  in 
the  city  of  Napa,  and  in  tbe  discussion  of  the 
matters  of  the  issues  involved  in  the  above- 
entitled  action  Informed  this  affiant  that  she 
had  leased  the  ranch  upon  which  she  then 
lived  from  her  mother,  Sarah  Watson;  that 
she  had  taken  up  her  abode  on  said  ranch  as 
her  residence,  and  Intended  to  give  tbe  run- 
ning of  the  said  ranch  her  personal  attention; 
that  she  was  making  her  home  upon  said 
ranch,  and  expected  to  develop  said  ranch 
and  put  it  upon  a  paying  basis;  tbat,  to  affi- 
ant's knowledge,  she  had  been  on  said  ranch 
for  a  period  of  several  months  prior  thereto, 
and  ever  since  the  said  date  of  said  conver- 
sation at  affiant's  offices  defendant  has  been 
an  actual  bona  fide  resident  of  the  county  of 
Napa,  state  of  Califoroia." 

In  lUs  affidavit,  O.  W.  Watson  declared 


that  "he  has  known  the  defendant  above 
named  since  the  time  of  her  birth;  that  he 
has  been  acquainted  with  het  place  of  resi- 
dence from  her  said  birth  up  to  the  time  of 
the  ")airing  of  this  affidavit  and  does  now  de- 
pose and  say:  That  she,  at  the  time  of  the 
commencement  of  the  above  entitled  actlou, 
WAS  a  resident  of  tbe  county  of  Napa,  and 
had  been  for  a  long  time  prior  thereto,  and 
Is  still  at  the  present  time  a  residoit  ot  the 
county  of  Napa ;  that  she  lived  upon  the  ad- 
Joining  premises  to  those  occupied  this 
affiant  situate  in  Napa  county,  OaL,  as  her 
place  of  residence  for  a  period  ut  more  than 
four  months  prior  to  the  commencement  ot 
this  action;  and  that  said  defendant  actual- 
ly occupied  said  premises  as  her  home  and 
place  of  abode  during  all  the  times  bor^ 
mentioned." 

O.  W.  Marston,  the  plaintillt  also  deposed 
and  said :  ^TThat  tor  mora  tium  four  months 
prior  to  the  commencement  of  this  action  he 
was  residing  upon  the  ranch  commonly 
known  as  the  'Ring  Watson  Ranch'  situate 
In  the  omnty  of  Napa ;  that  tortng  all  that 
time  the  defendant  Rowena  Watson  was  keep- 
ing house  and  residing  upon  said  premises; 
that  at  no  time  during  that  p^Aod  did 
Rowoia  Watson  live  outside  of  the  counlr 
of  Napa;  that  said  defeodant  Sowma  Wat- 
son up  to  said  time  and  up  to  the  time  of  the 
making  <tf  this  affidavit  has  bew  actually  ft 
resldoit  ot  tiw  ooonty  of  Napa,  state  of  Cal- 
ifornia." 

It  may  be  admitted  that  the  daelaratloa  in 
said  affidavits  that  defendant  Is  a  "resldenr* 
of  said  Napa  county  is  a  mere  omclu^n, 
and  should  be  disregarded,  bu^  nerertbe- 
less,  sufficient  tad»  are  set  out  to  Justify  tlw 
trial  court  In  reaching  the  condnslon  that 
fendant  did  actually  reside  in  Napa  county. 

[2]  "Residence^"  In  the  language  of  the 
Code  (section  PoL  Code),  is  '*the  place 
where  one  remains  when  not  called  elsewhere 
for  labor  or  other  special  or  temporary  pur- 
pose, and  to  which  he  returns  in  seasons  of 
repose."  In  the  Civil  Oade  tbe  term  Is  used 
as  synonymous  with  "domicile,"  section  120. 
Residence  indicates  permanency  of  occupa- 
tion as  distinct  from  lodging  or  boarding  or 
temporary  occupation.  If  a  person  actually 
"lives"  in  a  certain  place  with  the  Intention 
of  remaining  there  Indefinitely,  tbat  place 
must  be  said  to  be  his  residence.  In  other 
words,  the  abiding  is  anlmo  manendi  when 
residence  is  acquired. 

[3]  But  as  to  the  significance  of  tbe  term 
there  is  no  controversy,  and  we  proceed  to 
recapitulate  the  facts  which  must  be  taken  as 
true  in  the  determination  of  this  appeaL  At 
the  time  the  order  denying  the  motion  was 
made,  and  for  four  mouUis  prior  thereto,  tbe 
defendant  was  keeping  house  upon  the  ranch 
known  as  the  "Ring  Watson  Randi"  In  Napa 
county;  that  at  no  time  during  said  period 
did  she  "live"  outside  of  Napa  county;  that 
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■be  aetDaU7  occupied  said  premises  as 
borne  and  place  of  abode  during  said  time, 
and  that  about  two  weeks  prior  to  the  com- 
mencmoit  of  the  acUon  she  declared  that 
she  had  leased  the  ranch  from  her  mother, 
that  she  had  taken  up  her  abode  there,  and 
intended  giving  the  running  of  the  ranch  her 
personal  attention;  that  she  was  making  her 
home  there,  and  she  expected  to  develop  the 
ranch  and  put  it  upon  a  paying  basis.  Be- 
lieving the  forcing,  as  we  must  assume  he 
did.  It  would  be  not  only  a  rational,  but  prob- 
ably the  only  rational,  conclusion  that  the 
trial  judge  could  readi  that  def^dant  had 
eatabllahed  her  home  in  Napa  county  and 
intended  to  remain  time  indefinitely ;  In 
other  worOa,  that  she  was  a  resident  of  Napa 
county. 

Hie  cases  dted  by  appellant  aie  so  dis- 
similar to  this  in  their  facts  that  no  spectflc 
notice  of  them  Is  deemed  necessary. 

The  order  is  affirmed. 

We  concur:   GHIPHAN,  P.  J.;  HABT.  J. 


MfAUNUB  V.  PATCH  St  aL  (Olv.  970.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Nov.  20.  1912.) 

1,  TsnnoB  AND  PnacHASEB  (8  334*)— Rescis- 
sion BT  PcaCHASEB. 

Where  the  vendee  tendered  the  balance  of 
tiie  purchase  price  within  the  prescribed  time 
and  demanded  a  deed,  upon  vendor's  failure  to 
convey,  vendee  may,  upon  promptly  reacindinE, 
demaod  repayment  of  toe  part  of  the  price  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
gucbaser.  Cent  D4g.  H  909-080;  Dee.  Dig.  8 

2.  Yenoob  ano  Pubchaseb  <|  170*)— Fkb- 
tobuakcb  of  oontkact— tlndeb  ot  pob- 

OBASB  PBICE— INFORUAI.  TEnDBB. 

In  absence  of  objection  made  at  the  time 
by  a  vendor  as  to  the  form  or  sufficiency  of  the 
tender  of  the  price,  any  objection  that  the  ten- 
der was  informal  waa  waived ;  Civ.  Code,  8 
ISOl.  proriding  that  objections  to  the  mode  of 
an  offer  of  penormance  which  the  creditor  has 
an  opportuni^  to  state  at  the  tlnte,  which 
conld  be  then  obviated  by  the  offering  party,  are 
waived  if  not  then  stated. 

[Bd.  Note.— For  other  cases,  see  Vendw  and 
Purchaser,  Gent  Dig.  81  844-848;  Dec.  Dig,  | 
170.*] 

8.  YxnoOB  Ann  Pubohaser  (|  144*)— PABms 

— BxBounoN  or  Deed— Tno. 

Where  a  contract  for  the  sale  of  land  made 
time  of  the  essence,  a  tender  of  the  deed  by  ven- 
dor when  an  action  was  brought  for  his  breach 
wonld  not  cure  his  default  in  refusing  to  exe- 
cute a  deed  when  the  balance  of  the  purchase 
price  was  tendered  by  vendee. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  88  271-27tS ;  Dec.  Dig.  | 
144.*] 

4.  Vbndob  and  Purchaskb  (I  839*)— Bescib- 

BioN'-PBOor  or  PsBroaicANOB. 

Where  vendor  does  not  have  title,  or  his 
title  is  defective  at  the  time  fixed  for  convey- 
ance, the  purchaser  may  treat  the  contract  as 
rescinded,  and  recover  tqe  purchase  price  paid 
without  proving  performance  on  bis  part 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaser,  Cent  Dig.  88  994-1002;  Dec  Dig. 
t  889.*] 


Appeal  flrom  Superior  Court,  Hodoc  Coun- 
ty; C.  A.  Raker,  Judge. 

Action  by  O.  C.  McManus  against  E.  B. 
Patch  and  another.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeal.  Affirmed. 

Jamison  &  Wylie,  of  Alturas,  for  appel- 
lants.  N.  A.  Ctomlah,  of  Alturas,  tor  re- 
spondent 

BURNETT,  J.  By  a  written  contract 
plaintiff  agreed  to  purchase  of  defendants 
for  the  sum  of  fSOO  a  10-acre  tract  of  land 
in  Modoc  county.  At  the  time  of  the  execu- 
tion of  the  agreement  he  paid  them  f400  in 
cash,  and  it  was  provided  in  said  contract 
that  the  entire  purchase  price  with  interest 
thereon  at  the  rate  of  8  per  cent  per  annum 
should  be  paid  on  or  before  one  year  from 
date,  and,  "If  the  sum  of  money  herein  men- 
tioned shall  be  paid  according  to  the  agree- 
ment herein  expressed,  and  time  to  be  of 
the  essence  of  this  contract,  then  the  said 
party  of  the  first  part  agrees  to  make,  exe- 
cute and  deliver  unto  the  said  party  of  the 
second  part  and  to  his  heirs,  executors  and 
assigns,  a  good  and  sufficient  warranty  deed 
describing  said  premises."  The  theory  of 
plaintiff,  embodied  in  bis  complaint,  is  that 
before  the  expiration  of  the  year  he  tendered 
to  defendants  the  balance  due  and  draianded 
a  deed  to  the  premises,  but  that  they  refus- 
ed and  neglected  to  make  him  a  deed  to  the 
property,  whereupon  plaintiff  promptly  serv- 
ed upon  appellants  a  written  notice  that  he 
would  not  be  further  bound  by  the  terms  of 
the  contract,  that  he  rescinded  the  same, 
and  he  demanded  of  them  the  return  of  the 
$400  paid  by  him  as  a  part  of  the  said  par- 
chase  price,  that  they  refused  to  return  the 
money,  but  notified  him  that  In  due  time 
they  would  make  him  a  deed.  The  prayer 
of  the  complaint  was,  therefore,  that  plain- 
tiff have  judgment  against  the  defendants  for 
the  said  sum  of  $400,  with  interest  and  costs. 
The  findings  cover  all  the  material  Issues, 
and  they  and  the  Judgment  were  in  favor  of 
plaintiff.  There  la  some  confilct  In  the  evi- 
dence, but  the  testimony  of  plaintiff,  in  con- 
nection with  the  admissions  of  defendants  as 
to  the  notice  of  rescission,  la  abundantly  suf- 
ficient to  legally  support  the  court's  conclu- 
sion. We  Quote  a  portion  of  eald  testimony 
as  follows:  "I  paid  Patch  and  King  $400  In 
cash  when  the  contract  was  entered  into,  at 
the  date  of  the  contract  This  $400  nor  any 
part  thereof  has  never  been  returned  to  me. 
Since  then  I  tendered  them  the  balance  due 
on  the  contract  and  demanded  a  deed.  The 
tender  was  made  In  Lakeview,  Or.,  on  May 
8,  1911.  When  I  spoke  to  Mr.  King  about 
giving  me  the  deed,  he  said,  'We  cannot  give 
you  a  deed  until  next  Oct<Aer.'  He  did  not 
give  me  any  reason  why  he  could  not  give 
me  a  deed.  I  did  not  Grtop  to  argue  with 
him  at  all.   I  just  walked  out  of  his  place 
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of  business.  At  the  time  I  demanded  the 
deed  I  had  the  money  in  mj  hand  to  pay  the 
balance.  At  the  time  we  made  the  contract 
the  only  Information  I  had  of  the  title  to 
the  tract  of  land  was  as  follows:  At  the  time 
of  signing  the  contract  Patch  and  King  were 
both  present,  and  I  said  to  them,  'You  tel- 
lows  have  an  abstract  and  a  good  title  to 
this  land,  have  you?  If  you  can  make  me  a 
deed  at  any  time  I  want  it,*  and  Mr.  Patch 
answered,  'Yes,  sir.*  At  that  tlcue  I  knew 
nothing  about  the  title  to  the  land,  or  wheth- 
er it  was  incumbered  or  not  or  any  means  of 
so  knowing.  This  contract  was  made  In 
Lakeriew,  Or." 

[1]  In  the  view  that  we  must  take  of  the 
record,  therefore^  we  bare  the  simple  case  of 
a  contract  of  sale  of  real  estate,  the  payment 
of  a  part  of  the  purchase  price  by  the  ven- 
dee, the  tender  of  the  balance  within  the 
time  prescribed  and  a  demand  for  the  deed, 
the  default  of  the  vendor  by  reason  of  his 
failure  to  make  the  deed,  the  prcmipt  resda- 
ston  of  the  contract  and  demand  for  repay- 
ment of  the  portion  of  the  price  paid  and  the 
refusal  of  the  vendor  to  comply  with  thla  de- 
mand. The  statement  of  these  facts  is  suffi- 
cient to  carry  the  conviction  that  plaintiff 
was  entitled  to  the  rqiayment  of  the  said 
f400. 

[2]  It  is  suggested  that  the  tender  of  the 
money  was  Informal,  but  it  la  sufficient  to 
answer  that  no  objection  was  made  by  ap- 
pellants as  to  the  form  or  eufflciency  of  the 
tender.  It  la  well  settled  that  such  objec- 
tion must  be  made  at  the  time  so  as  to  afford 
the  debtor  an  opportunity  to  obviate  the  ob- 
jection. "All  objections  to  the  mode  of  an 
offer  of  performance,  which  the  creditor  has 
an  opportunity  to  state  at  the  time  to  the 
person  making  the  offer,  and  whidL  could 
be  thai  obviated  by  him,  are  waived  by  the 
creditor  if  not  then  stated.?  Section  IBOl. 
Olv.  Code. 

[3]  It  is  dear  that  the  tender  of  the  deed 
at  the  Ume  the  action  was  brought  could  not 
cure  the  default  of  ai^)ellants,  since  time 
was  of  the  essence  of  the  contract  If  their 
claim  to  demand  the  balance  of  the  purchase 
price  could  thus  be  revived  by  the  tender  of 
a  sufficient  deed,  the  principle  would  not  ap- 
ply to  the  present  case  by  reason  of  the  bur- 
dens Imposed  upon  the  land  in  the  terms  of 
the  deed  to  defendants  by  their  grantor;  in 
other  words,  by  reason  of  their  inability  to 
convey  a  good  titl&  Furthermore,  It  Is  not 
disputed  that  at  the  time  of  the  contract  of 
purchase  and  at  the  time  demand  was  made 
by  plaintiff  for  the  deed  defendants  were  not 
the  owners  of  the  land,  and  ttiat,  during  all 
this  time  and  at  the  time  when  the  action 
was  brought,  the  propwty  was  heavily  in- 
cumbered by  valid  snbsiatins  liens  to  the 
amount  of  over  $2,000. 

[4]  We  may,  ther^ore,  apply  to  the  case 
another  principle,  stated  in  22  Encyclopedia 
of  Plea^ng  and  Practice.  092,  as  follows: 

•For  ottMT  oisiS  ■•• 


BBPOBTEB  (Oal. 

'•"Whea  tb«e  la  no  title,  or  a  defective  title 
in  the  grantor  at  the  time  fixed  for  the  con- 
veyance, the  purchaser  may  treat  the  con-  • 
tract  as  rescinded  and  need  not  aver  or  offer 
to  prove  a  performance  of  the  contract  on 
his  part" — and  in  the  case  of  Schroeder  v. 
Wittram,  66  CaL  686,  6  Pa&  787,  as  foltows: 
"If  the  plaintiff  could  not  obtain  what  he 
proposed  to  buy— L  e.,  title  to  the  land— he 
had  the  right  to  refuse  to  buy  and  to  recover 
back  any  money  he  may  have  deposited  as 
security  for  the  performance  his  contract 
*  *  *  In  legal  effect  the  consideration  of 
such  a  contract  fails;  and  a  fiiilure  of  the 
con^deratton  ends  the  contract" 

We  think  no  further  discussion  Is  demand- 
ed as  the  legal  principles  involved  are  ele- 
mentary and  well  settled.  For  a  further 
elucidation  of  them,  however,  reference  may 
be  had  to  the  following  cases  cited  by  re- 
spondent: Frothingham  et  al.  v.  Jenkins  et 
al.,  1  Oal.  42,  52  Am.  Dec.  286;  Dashaway 
Association  v.  Rogers,  79  CaL  211,  21  Pac. 
742;  Woodruff  v.  Semi-Tropic  L.  &  W.  Co., 
87  Cal.  280,  2S  Pac.  854. 

The  Judgmoit  and  order  are  affirmed. 

We  concur:  OHIPUAN.  P.  X;  HART,  J. 


BDTTIDBFIBLD  r.  HABBia  (Olv.  1,004.) 
<I>iatnct  Gonrt  of  Appeal,  Second  District,  Gal- 

IfonUa.   Kov.  20,  1912.) 
1.  PAiBirrs  <i  216*)— Contracts  fob  Sai*— 

CORBrrEUOTION. 

Defendant  contracted  to  transfer  to  a  cor- 
poration theretofore  onanlzed  all  of  his  patent 
rirhts  covering  inventTons  by  himaelf,  and  to 
sell  to  plaintiff  one-fourth  of  the  capital  stock 
of  the  corporation  ia  consideration  of  a  sum 
named,. a  part  to  be  paid  by  April  1,  1906,  and 
the  remainder  by  applying  half  of  the  dividends 
on  the  stock  Issueo  to  plaintiff,  the  stock  to 
which  plaintiff  was  entitied  to  be  deposited 
with  a  trustee  to  be  held  until  April  Ist,  and 
then  delivered  upon  payment  according  to  the 
agreement,  and  mrther  provided  that,  if  plain- 
tiff failed  to  make  any  payments  dae,  the  con- 
tract should  be  void,  and  the  stock  held  in  es- 
crow delivered  to  defendant,  together  with  the 
pnrchase  money  paid  by  plaintiff.  Held,  that 
the  contract  did  not  contemplate  that  pUlDtiff 
should  have  any  interest  In  the  patent  rights 
except  tibroogh  the  stock  held  by  him,  and,  unce 
defendant  was  tiie  majority  stockholder,  he 
could,  through  the  corporation,  dispose  of  tite 
patent  rights. 

[Bd.  Note.— For  other  cases,  see  Palwta, 
Cent  Dig.  I  328;  Dec.  Dig.  !  215.*] 

a  Tbusts  (j  63%*)— OoNSTBUcnvi  Trusts. 

Where  property  la  held  by  one  person  for 
the  benefit  of  anouer,  equity  will  In  a  propw 
case  impose  a  trust  thereon,  and  award  to  the 
several  parties  the  Interest  to  which  they  are 
entitled. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  II  91,  92,  98-100;  Dec.  Dig.  |  63%.*1 

3.  Patents  (i  215*)— Contracts— Oohstbuc- 

TION. 

Plaintiff  executed'  an  agreement  with  de- 
fendant whereby  defendant  agreed  to  transfer 
to  a  corporation  all  of  his  patent  rights,  and 
sell  plaintiff  one-fourth  of  the  capital  stock  in 
consideration  of  925.000,  $10,000  to  be  paid  by 
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s  certain  data  and  Ot  ramalndw  hj  api  . 
thereto  rae-half  of  the  dlvldendi  declared,  am 
the  contract  farther  provided  as  a  part  of  the 
consideratioa  that  an  indebtednesa  of  defoidant 
of  19,102  ehonld  be  paid  to  him  by  the  corpora- 
tion. HM  that,  in  determining:  plaintUrB  in- 
terest in  the  patenta,  raeh  indebtedness  should 
be  considered,  especially  where  the  corporation 
bad  no  assets  other  tlun  the  patent  rigbts,  since 
It  waa  a  charge  agalnat  Vb»  atock. 

[Ed.  Note.— For  othw  cases,  see  Patents, 
Cent  Dig.  I S2S;  Dec.  Dig.  1  m*] 

4.  CoBFOBATioira  <|  118*)-~8au  of  Siook— 
FKaromcANai  bt  BrrrEB. 

One  who  agreed  to  pay  k  certain  sum  in 
consideration  of  the  transfer  of  stock  to  her 
would  be  reqnired  ta  tOa  to  pay  balance 
of  sach  sum,  if  dna,  aa  a  eonaitfon  to  obt^n- 
ing  the  stock. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Oeat  Dig.  H  4&7,  498:  Dec.  Dig.}  US.*] 

5.  CowTRAora  Q  279*)— PaaFoaHJiZTcm  ot  Com- 

TRACT. 

Where  a  party  to  a  contract  of  sale  bad 
zepadiated  his  contract,  the  other  party  would 
be  excused  from  himself  performing  aa  a  con- 
dition to  relief  against  snch  first  party. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  li  1233-1248 ;  Dec.  Dig.  t  279.*] 

Appeal  from  Superior  Oonrt,  Los  Augelee 
Connty ;  Oeorge  H.  Hntton,  Judge. 

Action  by  Rosalind  O.  Butterfield  against 
Emily  J.  Harris,  ezecntrlz  of  John  T.  Har- 
ris, substituted  far  John  T.  Harris.  From 
a  judgment  for  plaintiff,  defendant  ai^teala 
Berersed,  with  directiona  to  sustain  demur- 
rer to  complaint 

Jobn  D.  Pope  and  Arthur  L.  Hawee,  botti 
of  Los  Angeles  (S.  Lawrence  Miller,  of  coun- 
sel), for  appellant  Valentine  &  Newby  and 
Shirley  (X  Ward,  all  of  Los  Angeles,  for  re- 
spondent 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered In  fiiTor  of  plalntUf  and  against  de- 
fendant Hie  record  on  ai^al  consists  of 
a  judgment  rolL 

The  substance  of  the  fects  set  out  In  plain- 
tUFs  complaint  la  contained  In  the  following 
narratlTB:  Defendant  John  T.  Harris  was 
the  Invoitor  and  owner  of  a  certain  derlce, 
process,  and  aKwratns  designed  for  purify- 
ing water  and  other  llqaids.  Being  without 
fnnda  to  aeeore  patents  to  protect  Us  Inren- 
tton  and  process,  he  solicited  the  plaintiff  to 
advance  to  him  money  to  meet  his  e^qranaes 
In  that  diTectl<»i,  and  prior  to  tlie  22d  day 
of  Swtember,  190S,  plaintiff  had  advanced 
to  d^iendant  about  the  sum  of  $1,000.  On 
the  date  last  mentioned  a  wrlttm  agreonent 
waa  entered  into  between  the  parties  by 
which  it  was  provided  that  Harris  was  to 
transfer  to  a  corporation  called  the  Acme 
Holding  Company,  whltA  had  theretofore 
been  duly  organteed,  all  his  patent  rights, 
and  that  he  was  to  sell  to  plalntlfl  one- 
fourth  of  the  capital  stodc  of  said  corpora- 
tion in  considaatlon  of  the  payment  by  her 
of  the  sum  of  «2S,000,  $10,000  of  which 
stmonnt  was  to  be  paid  on  or  before  A^il 
1,  1906,  and  the  r«nalnder  ttaoreot  to  wit, 


$16,000,  was  to  be  paid  tqr  applying  one* 
half  of  the  dividends  which  might  be  de- 
clared from  time  to  time  on  the  stoA  Is- 
sued to  plaintiff  until  said  amount  of  $10,- 
000  was  folly  paid.  The  shares  of  stodc 
to  whldk  lOalntUr  was  to  become  mtltled 
were  to  be  deposited  with  a  trustee  to  be 
held  tiy  falm  until  April  l,  1906,  and  there- 
upon deUvwed  to  plaintiff,  iHOTlding  she 
had  then  made  payment  according  to  the 
twms  of  the  agreement  It  was  further 
provided  that  la  the  event  that  she  should 
fail  to  make  the  paymuits,  or  any  of  them, 
then  the  contract  should  be  void,  and  the 
stock  held  In  escrow  be  Immediately  deliver- 
ed to  Harris,  together  with  all  parts  of  the 
purchase  money  paid  by  plaintiff  on  account 
thereof.  The  contract  contained  the  further 
condition  as  a  part  consideration  thwefor 
that  an  Indebtednees  of  Harris  In  the  sum  of 
$0,162  shonid  be  paid  to  him  by  the  Acme 
Holding  Company,  together  with  all  expenses 
for  home  and  foreign  patents  which  he  might 
hare  incurred.  It  was  alleged  that  plaintiff 
devoted  mndi  time,  effort  and  money  In 
promoting  and  Introdudtng  the  Invention, 
process,  and  apparatus,  and  had  paid  to  de- 
fendant between  September  22,  190S,  and 
July  1,  1007,  more  than  the  sum  of  $10,000 ; 
that  on  February  15,  1907,  defendant  sent  a 
written  notification  to  i^alntlfl  advising  that, 
because  of  her  fatlnre  to  make  payments  un- 
der the  contract  as  she  had  agreed  to  make 
at  the  time  specified,  the  contract  was  void 
and  subject  to  his  willingness  to  reinstate  it ; 
that,  notwithstanding  this  notification,  de- 
fendant continued  to  solicit  flnanciat  aid  and 
assistance  from  plaintiff,  and  urged  her  to 
continue  to  devote  her  time  and  energies  to 
the  promotion  of  the  enterprises  in  which 
defendant  was  engaged,  and  ahe  did  so  con- 
tinue her  efforts  and  continued  to  pay  money 
In  satisfaction  of  the  terms  of  the  contract: 
that  defendant  at  the  time  of  the  commence- 
ment of  the  action  denied  that  plaintiff  was 
entitled  to  any  rights  in  Ms  invention,  or  in 
atay  of  the  patents  obtained  by  him  protect- 
ing the  same,  and  that,  in  violation  of  plaln- 
Uff'a  rl^ts,  he  waa  engaged  in  attempting 
to  sell,  transfer,  and  dispose  of  the  Invention, 
dlscovray,  process,  and  apparatus  without 
consulting  plaintiff  and  without  obtaining 
her  consent  thereto;  that  defendant  was 
wholly  insolvent  and  had  no  means  of  re- 
sponding in  damages  to  any  Judgment  that 
might  be  obtained  a^inst  him,  and  that  the 
value  of  the  Invention  and  discovery  waa  In- 
capable of  being  calculated  in  mone^,  but 
that  the  same  was  of  great  value.  Plain- 
tiff's prayer  was  tor  a  decree  determining 
that  d^endant  held  title  to  the  Invention  and 
process,  together  with  all  patents  acquired 
by  him.  In  trust  fbr  plaintiff  aa  to  an  undi- 
vided one-fourUi  Interest  therein,  and  that 
the  court  decree  that  he  execute,  acknowl- 
edge,  and  deliver  a  transfer  to  inee  ot  aald 
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one-fonitti  Interest  It  •!>  further  set  forth 
In  the  complaint  that  plaintJff  was  ready  and 
wlUins,  and  that  she  offered  to  pay  the  on- 
paid  balance  of  the  |25;000  of  the  pnrchase 
prtoe  of  her  alleged  Interest  In  the  invoitlon 
by  pa^ng  one^ialf  of  the  net  iwooeeda  de- 
rived tnm.  such  Interest  until  the  whole  of 
the  balance  was  folly  paid.  There  was  a  de- 
murrer to  tile  complain^  whidi  being  over* 
ruled,  an  answw  was  filed,  and  after  a  trial 
had  the  court  made  Its  fladlngs,  finding  all 
of  the  Acts  In  accor^nce  with  the  cam- 
plaint  of  plaintiff,  e3!:c^  it  was  found  that 
plaintiff  had  not  paid  the  snm  of  110.000  on 
account  of'the  pnrdiase  the  alleged  one- 
quartw  interest  In  the  Invention  and  ]^oces> 
refened  to,  bnt  had  paid  only  the  sum  of  f6,< 
000,  and  the  trial  court  held  tiiat  she  was 
entitled  to  be  awarded,  and  by  the  Judgment 
there  was  awarded  to  her  8ix*teDth8  of  a  one- 
quarter  Interest  in  the  said  patents  and  pro- 
cess. No  account  was  taken  the  trial 
judge,  so  for  as  the  findings  show,  of  the  con- 
dition of  the  contract  which  reanlred  tliat 
there  be  paid  to  Harris  by  the  Acme  Hold- 
ing Compaoy  the  som  of  t8.162,  and  the  inr 
terest  In  the  patent  rlghtsisnd  [wocess  was 
decreed  to  plalutUt  wholly  freed  from  any 
/Aarge  or  dedncttmi  to  be  made  on  account  of 
this  Indebtedness. 

It  is  the  contmitlon  of  appellant  that  the 
complaint  of  plalntUT  did  not  state  snfllclfint 
fiuits  to  (ntltle  her  to  the  «eQef  demanded ; 
and,  farther,  that,  conceding  that  the  com- 
plaint did  show  facts  aiH^oprlate  to  the 
awarding  of  the  character  of  relief  fbr  wUch 
She  prayed,  the  Judgment  of  the  court  was 
erroneous  In  that  the  matter  ot  the  Indebtp 
edness  agreed  to  be  paid  by  the  Atane  Bidd- 
ing Company  to  the  defendant  was  wholly 
and  Improperly  left  out  of  the  calculation 
of  the  trial  Judge  when  he  made  up  his  Jud^- 
m^t 

[1]  We  think  that  in  both  of  these  con- 
tentions defendant  is  clearly  right  The  con- 
tract entered  into  between  the  parties  was 
clear  and  unmistakable  in  Its  tmns,  and  It 
did  not  contemplate  In  any  event  that  any  In- 
terest in  the  patent  rights  or  process  should 
become  the  property  of  plaintiff,  ezc^t  as 
such  interest  might  be  represented  by  shares 
of  stock  in  the  holding  corporation.  In  this 
holding  corporation  Harris  was  to  be  the  ma- 
jority owner  of  stock,  and  consequently  he 
th^eby  would  control  altogether  the  man- 
agement of  the  business,  and  might.  If  he 
saw  fit,  do  through  the  corporation  the  very 
thing  that  plaintiff  complains  be  was  about 
to  do,  to  wit,  dispose  of  and  sell  the  patents 
and  process.  To  be  sure,  it  would  be  as- 
sumed that  whatever  return  was  made  upon 
such  sale  would  become  of  the  assets  of  the 
corporation,  which  would  give  some  value  to 
the  shares  of  stock  to  be  held  by  plaintiff, 
but,  as  we  have  before  stated,  there  would 
be  no  right  In  plaintiff  to  control  the  han- 
dling of  the  patents  or  the  business  incident 
thereto.  The  court  by  Its  decree  attoQpted 


to  award  to  her  a  direct  Istoest  u  a  part 
owner  In  the  patoits  and  process,  som^ldng 
whl<A  was  not  In  oontraiplation  of  the  par- 
ties under  the  terms  of  thdr  contract 

[2]  Thwe  is  no  (tuesttott  but  tiiat  a  court 
of  equity,  wbtfe  It  finds  prt^erly  In  tlw 
bands  of  one  person  irtitch  Is  held  In  whole 
or  in  part  for  ttie  b«ieflt  of  aiaioQiee,  will, 
under  an  proper  circumstances  impose  itpcm 
the  rations  so  eylsting  the  duuacter  of  a 
trust  and  decree  Interests  to  the  eeroral  par-' 
ties  as  they  may  appear,  but  the  facts  of 
tills  cas^  as  we  view  theai,  do  not  autiiorlae 
it  to  be  classified  wlHi  transaetiiHis  whidi 
may  be  so  dealt  with.  We  do  not  doubt  that 
plaintiff  by  establishing  all  of  the  facts  al- 
leged by  her  ml^t  have  secured  a  decree 
requlrlnjg  Harris  to  specifically  perform  the 
obligations  which  he  had  assumed  toward 
her,  but  bw  com^lnt  was  not  designed 
with  a  view  to  semring  that  diaracter  of  re- 
lief. In  the  kind  of  an  action  last  referred 
to  the  court  might  propwly  have  ctnnpeUed 
Harris  to  transfsr  his  patents  and  mooess 
to  the  holdiiv  conqpany,  and  cause  stock  to 
be  issued  to  plaintiff  according  to  the  agreed 
texvoB  of  the  contract 

[S,  4]  Furtherf  the  findings  do  not  support 
the  Judgment  for  two  reasons:  First,  tha 
Indebtedness  whldi  was  ascertained  and  stat- 
ed In  the  contract  of  $9,162,  whldi  was  to  be 
paid  the  holding  company  to  Harris 
Bhoidd  have  beui  takmi  into  account  In  ad- 
justing any  interest  In  the  patents  and  pro- 
cess that  plaintiff  was  found  to  be  entitled 
to.  She  alleged  that  the  holding  company 
had  no  assets,  and  was  not  to  have  any  as- 
sets, «Kcei^  those  which  would  be  made  up 
of  the  patent  rights  -to  be  transferred  by 
Harris  to  It  and  therefore  the  burden  of 
this  Indebtedness  would  be  a  direct  diarge 
against  the  stock,  of  the  corporation  of  which, 
had  the  agreement  been  carried  out  as  con- 
templated, plaintiff  would  have  held  one- 
fourth.  Second.  It  may  further  be  noted 
that  by  the  findings  of  the  court  plaintiff  had 
only  paid  f 6,000  of  the  f 10,000  required  to  be 
paid  in  cash  by  her,  and  there  was  no  find- 
ing that  she  had  offered  to  make  all  of  the 
payments  required  by  her  to  be  made  as  a 
condition  to  obtaining  the  amount  of  st04^ 
agreed  to  be  transferred  to  her. 

[6]  While  in  a  proper  case,  and  where  it 
appeared  that  the  party  against  whom  re- 
lief was  sought  had  repudiated  his  contract 
and  denied  the  existence  of  such  a  contract, 
the  complaining  party  might  be  excused  from 
full  compliance  or  offer  of  compliance  with 
the  terms  of  the  agreement  by  him  to  be  per- 
formed as  a  condition  to  relief  being  award- 
ed, the  pleadings  and  findings  here  consid- 
ered do  not  make  out  such  a  cas& 

The  Judgment  Is  reversed,  with  direction 
to  the  trial  court  to  sustain  the  demurrer  of 
defendant  as  interposed  to  the  amended  com- 
plaint of  idaintiff. 

We  concur:  ALLBIH,  P.  J.;  SHAW,  3, 
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WIIflON  T.  DUBKEB.   (Ctv.  1,171.) 

(Dlitriet  Oourt  of  Appeal,  Second  DUtrlct, 
Galffornia.    Dec  3.  1912.    ReheftrinK  De- 
nted by  Supreme  Court  Feb.  1,  1913.) 

1.  EnDBHCS  <|  80*)— Laws  or  Otbeb  States 

— PBB8UlCPnON& 

The  nile  that  the  law  of  a  slater  state  U 
presumed,  in  the  absence  of  proof,  to  be  the 
■ama  as  the  law  of  the  fomm  applies  to  stat- 
ntorjr  as  well  as  the  common  law. 

[BO.  Note.— For  other  caae&  see  Bridence, 
Osiit.  Dig.  1 101;  Dec.  Die  I  80.*] 

2.  JcDoimrT  (1  044*)-^Jin)ioui.  Aotb— Gb- 

TmOATIOH— SuTEIOIXirOT. 

A  certificate  br  the  clerk  of  the  coart  of  a 
sister  state,  reciting  that,  on  an  Inspection  of 
the  records  of  the  coart,  the  clerk  finds  an  oris'- 
Inal  record  of  a  Judgment,  a  copy  of  which  Is 
set  out,  shows  that  the  judgment  is  of  record, 
and  in  effect  shows  the  ent^  of  the  Judgment 
within  Code  Civ.  Proc.  ff  664,  668,  providing 
that  a  judgment  is  not  effectual  until  entered 
in  the  Judgment  book,  which  the  clerk  must 
keep,  and  supports  a  judgment  on  the  foreign 
judgment  in  an  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1783;  Dec  Dig.  f  944.*] 

S.  Judgment  (|  270*)— "BMrBT  ot  Judouknt^ 

— ^ACTS  CONSTITUTINa. 

The  entry  of  a  judgment,  within  Code  Civ. 
Proc.  M  664,  668,  proTMIng  that  a  judgment  is 
ineffectual  until  entered  in  the  Judgment  book 
wliich  the  clerk  of  the  court  moat  keep,  consists 
in  the  recording  of  it  in  the  Judgment  nook,  and 
in  a  legal  sense  there  can  be  no  record  of  the 
judgment  until  bo  entered. 

[S)d.  Note.— For  other  cases,  see  Judgment, 
Cat  Dig.  li  S01-C08 ;  Dec  Dig.  {  270.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
Oonnty;  Fredwlck  W.  Hoosor,  Jndga. 

Action  b7  Jobn  J.  WUmh,  admlnlBtrator 
of  a  a  SHlla,  deceased,  affainst  Danlti 
Dnrkee.  From  a  judgment  for  plaintiff,  de- 
fendant ai^iealB.  AfDimed. 

Bb  W.  Freeman,  of  Los  Angeles,  for  ap- 
pellant G.  P.  Adams  and  McNntt  A  Hannbii, 
all  of  Los  Angeles,  for  respondoit 

SHAW,  J.  This  Is  an  action  tMwed  upon  a 
Judgment  rendered  In  favor  of  plaintiff  and 
against  defendant  by  the  Sapreme  Court  of 
the  state  of  Vermont  Judgment  went  for 
plaintiff,  from  wldcb  defendant  appeals  upon 
the  Judgment  roll,  accompanied  by  a  bill  (tf 
exceptions. 

Tbe  existence  of  tbe  Judgment  alleged  in 
the  con4)lalnt  was  by  the  answer  denied.  To 
prove  the  allegation,  plaintiff  offered  In  evi- 
dence an  exemplified  copy  of  a  document 
pnrporting  to  constitute  the  record  of  the 
proceedings  had  In  tbe  courts  of  Vermont 
and  the  Judgment  herein  sued  upon. 

[1]  No  evidence  was  offered  tending  to 
prove  the  laws  of  Vermont  In  the  absence 
of  such  proof,  the  laws  of  another  state  will 
be  presumed  to  be  the  same  as  our  own,  and 
this  rule  applies  to  statutory  as  well  as  the 
common  law.  Cavallaro  v.  Texas  By.  Co., 
110  Cal.  348,  42  Pac.  018,  62  Am.  St  R^. 
94;  O'Sullivan  v.  Griffith,  163  OaL  502. 
06  Pac  873,  96  Pac  823. 
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[2]  Section  668  of  the  Code  of  CMl  Pro- 
cedure of  California  provides  that  "the  derk 
must  keep,  with  the  records  of  tiie  court,  a 
book  to  be  called  the  'Judgmwt  book,'  In 
which  Judgments  must  be  entered" ;  and  sec- 
tion 664  of  the  same  Code  provides  that  "In 
DO  case  Is  the  Judgment  effectual  for  any 
puiTwse  until  so  entered."  The  sole  conten- 
tion of  appellant  Is  that  the  exemplified  copy 
of  the  record  received  in  evidence  was  In- 
sufficient to  justify  the  finding  of  the  court 
that  the  Jud^mt  was  duly  made  and  given, 
as  alleged  In  tbe  complaint,  for  the  reason 
that  such  copy  of  the  record  fails  to  show 
that  the  Judgment  was  entered  in  accordance 
with  the  provisions  of  the  Code  above  dted. 
The  only  question,  therefore,  presented  for 
consideration  Is  wlwther  the  exemplified  copy 
of  the  record  received  in  evidence  sofflclentiy 
shows  tbe  entry  of  tbe  judgment,  which  ap- 
pears to  have  been  rendered  by  the  Suprane 
Court  on  an  appeal  prosecuted  from  the 
county  court  of  Windsor  county.  That  por- 
tion of  the  certificate  and  c<VT  of  the  pro- 
ceedings, which  seems  pertinent  to  this  in- 
quiry, is  as  follows:  "Snow  ye.  that  hav- 
ing Inspected  Uie  reootda  and  proceedings 
in  the  office  of  the  clerk  of  our  Suprttne 
Court  for  the  county  of  Windsor,  we  do 
there  find  remaining  a  certain  original  xec- 
ord  of  Judgment,  *  *  *  in  an  acti<m 
brought  by  a  a  Bills  (^aintUTs  Intestate^ 
V.  Daniel  Durkee,  in  the  words  and  flgores 
fcdlowittg,  to  wit:  •  •  •  And  at  the 
term  of  Uke  honorable  Supreme  Court  afore- 
said, to  wit,  on  the  day  and  year  last  afore- 
said, said  cause  Is  duly  entered  in  said 
Suprane  Court,  and  tbe  parttes  come  by 
their  respectire  attom^s,  to  be  beard  upon 
the  excerptions  of  tiie  defendant,  as  in  his 
bill,  now  here  remaining  on  file,  fully  and  at 
lai^  doth  appear;  whereupon,  ttie  parties 
having  been  fully  heard,  as  well  the  plain- 
tiff as  tlie  defendant,  upon  said  Judgment 
and  exceptions,  and  mature  ddiberatlon  be- 
ing thereupon  had.  It  Is  considered  uid  ad- 
judged  by  the  court  here  that  the  Judgment 
of  the  honorable  county  court  in  this  cause 
be  reversed,  and  that  the  said  plaintiff,  ad- 
ministrator, have  and  recover  of  the  said  de- 
fendant tbe  sum  of  three  thousand  and  three 
hundred  and  fifty  dollara  and  slz^-slx  cents, 
with  interetf  on  said  sum  fnun  the  twenty- 
sixth  day  of  Jun^  A.  D.  1006,  beli«  f66.3^ 
and  costs  in  the  court  below,  which  costs 
hare  heretofore  been  taxed  and  allowed  in 
said  county  court  at  tbe  sum  of  thirty-six 
dollars  and  sixty  cents,  making  in  the  whole 
the  sum  of  three  thousand  four  hundred  and 
fifty-two  dollars  and  sixty  cents,  damages 
and  interest  and  costs,  for  which  the  said 
plaintiff,  administrator,  may  have  execution 
against  the  said  defendant  A  true  record. 
Attest:  Jay  Reed  Pember,  Clerk." 

Conceding  that,  in  order  to  render  the 
Judgment  effectual  as  an  Instrument  upon 
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wUcii  to  base  a  ndt;  It  mxoA  hare  beoi  en- 
tenA  tqr  Om  dofe  of  fbe  ccmrt  wherebi  it 
wa«  fl^TOn,  In  a  book  kept  by  him  for  tbat 
purpose,  all  ma  required  by  section  668,  enpra, 
nerertbeleBB,  sliiee  official  duly  inwomed 
to  have  been  regularly  performed  (anbdlri- 
alon  IS,  S  1963,  Code  CSt.  FroeO,  it  must  be 
preanmed,  In  the  absence  of  evidence  to  the 
contrary,  that  the  clerk  did  keep  the  book  bo 
required  wherein  to  mter  the  Jadgments  giv- 
m  by  the  court 

[S]  The  entry  of  a  judgment  consists  fn  tba 
recording  of  It  In  BnCh  book;  hence,  In  a 
1^1  soiae,  there  can  be  no  record  of  a 
Judgment  antn  so  entered.  Hie  atatemmt 
made  In  the  cmiflcate  by  the'derk  Iliat;  up- 
on an  InspectUm  of  the  records  of  the  court, 
he  finds  "a  certain  original  record  of  judg- 
ment," a  copy  .of  which  la  aet  out,  clearly 
shows  that  the  ju^ment  was  of  record; 
and,  In  the  absmce  of  evidence  to  the  con- 
trary, such  fiict  muat  be  accepted  as  true- 
It  could  not  be  true  unless  such  entry  of 
record  was  made  In  the  Judgment  bwHL  In 
our  ot^on,  the  showing  that  the  judgment 
was  recorded  is  in  effect  the  same  as  a  show- 
ing that  the  judgment  was  entMed.  When 
thns  used,  the  terms  have  like  meaning,  and 
In  either  case  imply  that  the  judgment  has 
been  coined  or  transcribed  In  the  judgm»it 
book,  without  which  there  could  be  no  record 
of  the  Judgment  The  finding  attacked  Is 
snivorted  by  the  evidence. 

The  judgmoit  Is  affirmed. 

We  ooncori  ALLEN,  P.  J.;  JAMBS,  J.  . 


BOnSSBAU  et  aL  T.  GOHN.   (CIt.  lAU.) 

<DtBtrict  Court  of  Appeal,  First  District;  OaU- 
fomia.    Not.  29,  1912.) 

L  Appeal  and  Ebbob  (|  731*)— AasioiiHEiiTB 

or  Ebbob— Specifications. 

A  specification  that  the  evidence  Is  wholly 
Intnfficient  to  justify  a  judgment  In  favor  of  the 
plaintiff  Is  pot  a  compUuice  with  Code  Civ. 
Proc  I  648,  requiring  a  specificatioD  of  the 
particmars  wherein  the  eTloence  is  Insufficient 
to  justify  the  dedston. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BrroK  Cent  Dig.  %%  SOlT^l;  Dee.  Dig.  | 
78X.*J 

2.  CONTKAOTS  ({  278*)— ABOHrmCTB— PlEFOaK- 
JlNCb  op  Sxbvices — SumCIENOY. 

Thoagh  a  contract  for  the  employment  of 
architects  stipulated  that  the  plans  and  specifi- 
cations were  to  be  accepted  by  defendant  In 
writing,  and  tliat  the  contractor  procnred  by 
them  was  to  be  satisfBctory  to  defendant,  where 
the  architects  prepared  plans  and  specifications 
and  found  a  contractor  who  would  construct  it 
for  less  than  the  price  agreed  upon,  the  archi- 
tects are  entitled  to  recover  a  reasonable  com- 
pensatioD  for  their  services  rendered  and  dam- 
ages arising  from  a  prevention  of  complete  per- 
formance, where  the  specifications,  though  not 
accepted  by  defendant  In  writing,  were  satis- 
factory to  him  and  were  approved  by  him,  and 
there  Is  no  evidence  tiiat  the  contractor  pro- 
cured was  in  any  sense  objectionable. 

rSd.  Mote.— For  other  cases,  see  Contracts, 
Cent  Dig.  il  1207-1213;  Dec.  Dig.  |  27a*] 


Appeal  ftpm  Superior  Ooort,  <Stj  and 
County  of  San  Francisco;  George  H.  Caba- 
nlss.  Judge. 

Action  1^  Charles  M.  Bonssean  and  an- 
otlier,  copartners,  against  Morris  Gohn. 
From  a  Judgment  fiur  plalntUh  and  an  order 
denying  a  new  trial,  dtfendant  anneals.  Af- 
firmed. 

SchleslDger  *  Shaw,  of  Ban  Frandaco,  tot 
apiwllant  turn  Suden  &  tqm  Suden,  of  San 
Francisco,  for  respondents. 

EERBIGAN,  J.  This  is  an  appeal  from  a 
judgment  against  the  defendant  and  from  an 
order  denying  his  motion  for  a  new  trial 
In  an  action  -for  servloM  nodered  bj  plain- 
tiffs as  architects. 

[1]  Defendant  relies  for  a  reversal  of  the 
Judgment  and  order  upon  the  insufficiency  of 
the  evidence  The  only  specification  of  such 
Insufficiency  is  "that  the  evidence  Is  wholly 
Insufficient  to  justify  a  Judgmoit  In  fiivor  of 
the  plalntifTs."  We  think,  with  the  plain- 
tlfCs,  that  this  is  not  a  compliance  with  sec- 
tion 648,  Code  of  CIyH  Procedure,  requiring 
a  spedfication  of  the  particulars  wherdn  the 
evidence  Is  insufficient  to  justly  the  dedalon. 
Matter  of  Baker,  153  CaL  537,  96  Pac  12; 
Meek  v.  S.  CaL  By.  Co.,  7  CaL  App.  607,  90 
Pac  166 ;  Porter  v.  Counts,  6  CaL  App.  651, 
92  Pac.  655.  But  as  d^endant  claims  that 
there  Is  an  entire  absence  of  evidence  to  sup- 
port the  finding  assailed,  In  which  event  he 
asserts  that  a  spedfication  of  particulars  Is 
unnecessary  (San  Luis  Water  Co.  v.  Estrada, 
117  Cal.  168-184,  48  Paa  1075),  we  have  ex- 
amined the  evidence,  and  will  therefore  rest 
our  decision  upon  the  prlndpal  point  In  the 
case,  without  further  notldng  respondents' 
claim  that  the  specification  set  forth  above 
is  entirely  insuflident 

[2]  Plaintiffs  prepared  plans  and  spedflca- 
tlons  for  the  constructioa  of  a  building  to  be 
erected  in  San  Frandsco;  a  builder  was 
found  who  would  construct  the  building  for 
less  than  |14,000,  and  who  furnished  at  once 
a  satisfactory  bond  for  the  perfonnance  of 
his  contract  As  all  these  things  were  ac- 
cording to  the  terms  of  plaintiffs'  contract 
with  defendant,  they  were  entitled — the  de- 
fendant having  refused  to  permit  them  to 
proceed  further — to  recover  a  reasonable 
compensation  for  services  already  rendered 
and  the  damages  arising  from  a  prevention 
of  complete  performance.  It  Is  true  that  the 
contract  also  stipulated  that  the  plans  and 
speclUcatloiis  were  to  be  accepted  by  the  de- 
fendant in  writing,  and  that  the  contractor 
was  to  be  satisfactory  to  defendant  But 
while  the  plans  and  spedflcatlons  were  not 
accepted  by  the  defendant  in  writing,  the  ev- 
idence introduced  by  plalntllfs  shows  tbat 
they  were  satisfactory  to  blm  and  were  ap- 
proved by  him;  and  this  Is  doubtless  true^  for 
the  defendant  does  not  even  now  complain  of 
the  plans  and  spedfications.  While,  as  just 
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stated,  a  proTlalim  of  tiie  contract  was  tbat 
the  defendant  was  to  be  satlsfLed  with  the 
contractor,  this  did  not  give  the  defendant  a 
right  to  reject  a  bnilder  arbitrarily;  and 
there  Is  not  a  word  of  evldenee  in  this  rec- 
ord to  show  that  this  contractor  was  In  any 
sense  objectionable.  His  bid  was  just  a  little 
within  the  figure  which  the  defendant  agreed 
to  pay  for  the  erection  of  the  building  and  he 
^Tlded  a  good  bond  for  the  faithful 
ftersumce  of  that  contract  In  fact,  accord- 
ing to  the  witnesses  for  the  defendant,  his  only 
excuse  for  fSlling  and  refnsing  to  pfffmit  the 
plalntUfs  to  perform  theXr  part  ct  the  coa- 
tract  was  that  he  had  heard  some  nimors 
that,  if  the  plaintUb  were  permitted  to  pro* 
oeed  with  the  work,  the  contract  would  be 
violated  and  the  defendant  Involved  In  the 
annoyance  and  ezp^ise  of  lltlgatlnL  In 
brief,  there  Is  evidence  In  the  record  to  sna- 
taln  the  view  that  the  defendant  without 
good  reason,  refused  to  permit  the  plalntlifs 
to  ocmiplete  their  contnc^  which  fhey  were 
willing  and  able  to  60. 

It  follows  that  the  Judgment  and  otdw  of 
tb»  trial  court  abonld  be  affirmed,  and  It  is 
■o  ordered. 

Weecmcni:  IjEINNON,  P.  J.;  HAIil^J. 


OUMMIxraB  et  nz.  V.  NODLSON  et  al. 

(Snprems  Oonrt  (tf  Utah.    Dec.  4,  1912.  On 
AppUeatioB  for  Hebwirinft  Jan.  2B,  lOlS.) 

1.  Sncmo  PiBniHAiran  01  SI*)— Db- 

niVBBS— EKrOBOXMKRT  IRX^UITABLX. 

Specific  performance  of  the  option  part  of 
an  agreement  by  defendant  to  sell  14  sbarei  of 
stock  to  iriaiaoffa,  and  also  to  idve  them  an 
"OpUon"  on  defendant's  interest  In  an  estate 
or  "refosal  to  purchase  same  at  a  pries  as  low 
as  any  other  bona  fide  offer  for  iv*  conld  not 
be  resisted  on  the  ground  that  the  agreement 
was  unfair  as  not  limiting  the  time  within 
which  it  ihoold  be  exeidsed,  no  time  limit  be- 
ing necessary  under  the  agieonent,  or  that  it 
was  onreasonable  an  entitling  plaintiffs  to  pnr- 
chase  at  the  lowest  price  at^  one  might  offer 
in  good  faith,  however  iqadeanate;  the  con- 
tract merely  requiring  dmndant  to  sell  to 
plaintifffe  at  the  lowest  price  at  whldi  duty  were 
willing  to  sell  to  others. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance,  Cent  Dig.  H  146-161,  168.  164; 
Dec.  Dig.  H  49,  61.*1 

2.  ComSAOTB  (I  147*)— OONBIBUOnOR. 

In  ascertaining  the  Intention  of  the  par- 
ties to  a  oontract,  all  the  words  must  be  given 
their  ordinary  effect  when  considered  In  the 
l^ht  vi  the  snbject-mstter  sad  nature  of  the 
agreement 

(Ed.  Note. — For  other  ca^es,  see  Contracts, 
Gent  Dig.  H  780,  743;  Dee.  I^  1 147.«] 

8.  OoNTucTs  a  168*)  — Oonvnvoiibir— IM- 

Fun>  Pbovibioiis. 

That  which  is  implied  In  a  contract  is  as 
much  a  part  tfaneof  as  its  express  provisions. 

[Ed.  Note.^For  othor  cases,  see  Conttscts, 
Cent  Dig.  I  7H1;  Dea  Dig.  i  16&*} 


4.  OommAoiB  (|  1S4*)— Oomrauonon— Bka- 

BOITABLI  GOn^BUOnON. 

Courts  incline  toward  giring  the  language 
of  Sicostract  a  reasonaUe  eonstrnction,  so  as  to 
avoid  any  absurdity,  U  po^ila. 

[Ed.  Note.— For  otiur  cases,  see  Contracts. 
Cent  Dig.  I  785;  Dee.  Dig.  |  154.*] 

5.  VClfDOB  AHD  FUBOHJLSKB   d   67*)  — COlf- 
BTBUCrnOR  OF  GomSAOT— Optioit  Goittbaot. 

Where  an  option  to  pucbsse  land  is  silent 
as  to  the  time  for  nenass  of  the  option,  the 
law  implies  that  it  shall  bs  ezercbnd  within  a 
reasonaole  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  |  87;  Dec  Dig.  |  67.*] 

6.  Spnomc  PiBFOSHAiron  (H  28-80*)— Oon- 
TKACTS  ENroBcsABU— CaaTAinrr. 

Since  equity  regards  that  as  certain  which 
may  be  made  certain,  a  contract  givine  plaln- 
tUfs the  option  or  refusal  to  purchase  defend- 
ant's interest  in  an  estate  named,  at  a  price  as 
low  as  any  other  bona  fide  offer,  was  not  so 
nncwtaln  as  to  description,  ^ce,  and  time 
within  which  the  option  must  be  accepted  as  to 
prevent  specific  peiTormance.t 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  H  01-86;  Dec.  Dig.  H 
28-3a*] 

7.  TiRDOn  AND  PUBOHASEB  18*)— OFHOH 
CoimUCTS— ACCKFTANCE. 

The  parties  to  an  option  agreemoit  for  tlis 
sale  and  purchase  of  Umd,  by  signing  and  de- 
livering the  agreement  ibisnbf  accepted  Ita  pro- 
visions and  conditions. 

[Ed.  Note.— For  other  cases,  see  Vendor  snd 
Porchaaer,  Cent  Dig.  {  28;  Dec  Dig.  |  18.*] 

8.  SPKCIFIO    PiBFOBHAlTOa   ^   97*)  — GOHDI- 
TIONB  PbBOXDEKT— VBNDOI  OF  likVU. 

Since,  under  an  agreement  bj  defendants 
to  give  plaintiffs  the  refusal  of  land  at  a  price 
as  low  as  any  other  bona  fide  offer  for  it  a  ten* 
der  could  not  have  been  made  until  defendants 
Informed  plaintiffs  that  the  land  was  for  sale, 
or  that  they  had  an  offer,  If  defendants  sold  the 
land  without  giving  plalntilb  the  refosal  there- 
of, a  tender  by  plaintiffs  was  not  essential  to 
suing  for  specific  performance;  plaintiffB'  offer 
to  pay  the  amount  defendants  received  for  the 
land  beUig  sufficient 

[Ed.  Note.— For  other  cases,  see  Spe<dfie  Per- 
formsnee,  Cent  Dig.  ||  286-298;  Dec  EMg.  t 
97.*] 

On  Application  for  Behearing. 

9.  CONTHAOTB  f|  147*)  —  CONSiaUCTIOIC  —  III- 
TBNTIOH  OF  PaBTIXS. 

In  construing  a  contract  the  court's  duty 
is,  if  possible,  to  ssMrtaln  and  enforce  the  In- 
tention of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Gent  Dig.  Si  780,  743;  Dec  Dig.  S  147.*] 

10.  SPBOZHO  PEBFOSMAIfCI  (J  6*)— GONTEAOTS 

Enfobobabu— Sali  of  Land. 

The  Inadequacy  of  the  leeal  remedy  to  en- 
force a  contract  for  the  sale  of  land  is  assumed, 
as  a  matter  of  law,  making  speufic  performance 
proper  in  every  case  In  absence  of  legal  objec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  6-8;  Dec  Dig.  i  5.*] 

11.  Apfkai.  AifD  Ebbob  a  832*)— Rbhbabiho 

— RlQHT. 

While  an  apidlcation  to  the  Supreme  Court 
for  a  rehearing  is  a  matter  of  right  yet  when 
it  has  decided  all  the  material  questions  in- 
volved, a  rehearing  should  not  be  applied  for 
unless  the  court  hu  overlooked  a  material  fact 
stotote,  or  decision,  or  acted  on  an  Incorrect 
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prindElc  of  Uw,  m  u  to  dmAj  sfleet  flie  re- 
sult. 

[Bd.  Note.— For  other  catei.  mo  Appeal  and 
Error.  Cent  Dig.  H  S215-a228;  Dee.  Dig.  | 
832.*] 

Appeal  from  District  Court,  Salt  TAke 
County ;  Oeo.  O.  Armstrong,  Judge. 

Action  by  Horace  M.  Cummlngs  and  wife 
against  Christian  Nielson  and  otbers.  From 
a  Judgment  for  defendants,  and  an  order  de- 
nying a  motion  for  new  trial,  plaintiffs  ap- 
peal. Beversed  and  remanded,  wltk  direc- 
tions to  grant  a  new  trial. 

lloyle  &  Tan  Cott,  of  Salt  Lake  City,  for 
appellants.  Geo.  B.  Hancock  and  Jas.  Inge- 
bretBtti,  botJi  of  Salt  Lake  City,  for  ap- 
ptfleeo. 

SVUCK,  C  J.  Appellants  brought  this  ac- 
tion for  spedflc  performance  of  the  agree- 
ment her^nafter  set  forth.  After  hearing 
appellants*  evld^ce,  the  district  court,  upon 
motion  of  all  the  respondents,  granted  a  non- 
suit and  entered  judgment  dismissing  the  ac- 
tion, from  whidi  this  appeal  la  prosecuted. 

The  pleadings  are  very  voluminous;  but. 
In  view  of  the  course  of  the  proceedings  and 
the  result  reached  in  the  district  court,  we 
do  not  deem  It  necessary  to  set  them  forth. 
Nor  Is  it  deemed  necessary  to  refer  at  length 
to  the  evidence  adduced  at  the  trial.  We 
shall,  however,  refer  to  such  parts  of  tjie 
pleadings  and  evidence,  in  the  course  of  the 
opinion,  as  we  may  deem  necessary  to  afford 
a  fuU  understanding  of  the  points  decided. 
The  material  parts  of  the  agreement  declar- 
ed on  are  as  follows:  "Salt  Lake  Caty,  Utah, 
October  6,  1907.  This  agreement,  made  and 
entered  into  between  Horace  H.  Cummlngs 
and  Barbara  M.  Cummlngs,  his  wife,  first 
part,  and  Christian  Nlelson  and  Sarah  K. 
Nlelson,  his  wife,  second  part,  all  of  Salt 
Lake  City,  Salt  Lake  county,  Utah,  witnesa- 
eth;  That  the  said  second  party  hereby  sells 
and  conveys  to  the  first  party  all  their  right, 
title  and  Interest  in  the  Cummlogs-Nlelson 
Co.  represented  by  14  shares  of  the  capital 
stock  (one  share  of  their  original  investment 
having  been  sold  to  James  Nlelson)  and  alto 
to  give  an  option  on  all  their  or  either  of 
thek-  interest  in  tAe  estate  of  Julian  Moaee, 
deceased,  or  refusal  to  purchase  the  same  at 
a  price  as  low  as  any  other  bona  fide  offer 
for  it  or  any  portion  of  it,  for  the  sum  of 
five  hundred  eighty  ($580.00)  cash,  the  re- 
cdpt  of  which  is  hereby  acknowledged,  and 
four  hundred  thirty  ($430.00)  within  six 
months  from  date  hereof.  The  said  second 
party  shall  also  see  that  the  ten  shares  of 
stock  which  is  now  held  as  security  of  cer- 
tain payments  to  be  made  to  Rutb  Moses 
shall  be  liberated  before  the  said  second  pay- 
ment Is  made.  In  consideration  of  the  trans- 
fer of  stock  and  the  fulfilling  of  the  afore- 
said covenants  and  conditions,  the  first  party 
agrees  to  make  the  payments  as  aforesaid." 
(ItallcB  ours.) 


The  agroCTient  was  signed  by  all  the  par- 
ties named  therein.  It  was  either  admitted 
by  reepond^ts,  or  proved  by  appellants  at 
the  bearing,  that  the  appellant  B.  it.  Gum- 
nUngs  and  the  respondent  Sarah  Bi  NI^bod 
and  one  Estlier  B.  Swain  are  sisters  and 
children  of  the  Julian  Moses,  deceased,  nam- 
ed in  the  agreement  aforesaid,  and  were  the 
sole  heirs  of  his  estate,  anbject,  however,  to 
a  life  estate  of  one  Ruth  Ridge  Moses,  who 
was  the  sarrivlng  widow  of  said  Julian  Mo- 
sea,  deceased,  and  the  mother  of  said  three 
sisters ;  that  the  appellant  Horace  H.  Cum- 
mlngs is  the  husband  of  the  appellant  B.  M. 
Cummlngs,  and  the  respondent  Christian 
Nlelson  is  the  husband  of  the  respondent 
Sarah  EL  Nlelson;  that  on  the  11th  day  of 
July,  1808»  the  respondents  Christian  and 
Sarah  BL  Nlelson  sold  their  interest  In  the 
estate  of  said  Julian  Moses,  deceased,  to 
Forest  N.  Stlllman,  and  the  other  respondent 
was  made  a  party  merely  as  the  wife  of  said 
Forest  N.  StUlman;  that  the  Melsons  sold 
their  said  Interest  and  conveyed  the  same  by 
proper  deed  of  conveyance  to  said  Forest  N, 
Stlllman  for  the  sum  of  $3,000;  that  said 
sale  was  made  without  the  knowledge  or 
consent  of  appellants,  and  that  said  Stlllman 
purchased  with  full  knowledge  of  the  agree- 
ment aforesaid  and  of  appellants'  rights; 
that  api>ellant8  always  were  ready,  willing, 
and  able  to  pay,  and,  according  to  their  tes- 
timony, are  "now  [at  the  time  of  trial} 
able,  ready,  and  willing  to  pay  into  this 
court  [district  court],  or  to  such  person  as 
this  court  may  adjudge,  the  sum  of  $3,000, 
or  any  larger  sum  that  any  other  bona  fide 
purchaser  would  have  paid  for  this  property 
at  the  time  of  the  sale  to  Mr.  Stlllman  on 
July  11,  1908."  The  property  mentioned  In 
the  agreement  as  the  estate  of  Julian  Moses, 
deceased,  was  fully  identified  In  the  plead- 
ings and  by  the  evidence  at  the  trial.  It 
was  also  shown,  through  correspondence  and 
conversations  bad  between  the  parties  to 
the  contract,  after  the  sale  of  the  interest 
aforesaid,  that  all  the  parties  to  the  agree- 
ment fully  understood  its  meaning  and  geit 
eral  purport,  and  "that  the  transaction 
tween  the  Nlelsons  and  Stlllman  Tt'as  enter- 
ed into,  not  because  of  the  grounds  now  urg- 
ed as  hereinafter  stated,  but  because  the 
Nielsens  insisted  that  the  ai^llants  did  not 
want  the  property,  or  had  waived  their  right 
to  the  same,  or  for  some  similar  reason. 
When  aK>ellant8  had  made  proof  of  such 
matters  as  were  denied  and  not  admitted  in 
the  answers,  all  of  the  respondents  made  a 
motion  for  a  nonsuit  upon  the  following 
grounds:  "(1)  That  the  offer  or  option,  as 
contained  In  Bxhlblt  A  Introduced  herein  as 
the  basis  for  this  action,  is  unfair,  unrea- 
sonable, and  unconscionable.  (2)  That  the 
same  Is  uncertain  as  to  description  of  prop- 
erty, as  to  price,  and  as  to  the  time  within 
which  it  may  be  accepted,  and  as  to  all  other 
matters  and  demmts.    (S)  That  any  offer 
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contained  In  said  Itwtmment,  Exhibit  A*  bas 
nerer  been  accepted  by  the  plalntlfEi  or  ei- 
ther of  them,  and  for  the  forttaer  reason 
that  there  has  not  been  a  tender  to  comply 
with  the  terms  thereof  or  to  pay  any  price 
tbereonder.  (4)  The  i^bitlffs  hare  not 
brought  themselves  within  any  of  the  equita- 
ble rules  entltimg  them  to  the  spedflc  per- 
formance of  the  contract,  If  any,  here  In 
question."  In  granting  the  motloi^  the  court 
said:  **nie  motion  will  be  sustained  on  the 
grounds  set  forth  by  defendants'  attorneys 
in  dielr  motion  for  nonsnit  and  dismissal." 
It  iB  thus  made  apparent  upon  what  grounds 
the  court  granted  the  nonsuit  It  Is  manifest 
that  both  the  ruling  and  the  motion  are 
based  entirely  upon  the  language  contained 
io  the  agreonent.  and  not  because  of  any  erl- 
doice  adduced,  or  for  lack  of  eTidence-  We, 
therefore,  need  not  discuss  the  erldencei 

Taking  up  respondents'  obJecti<ma  in  the 
order  stated  In  the  motion  for  ntmsult;  we 
first  Inquire,  What,  If  anytblnft  makes  the 
agreement  "uirfalr,  unreasonable,  and  uncon- 
sdonable^"  as  contended  for  by  counsel? 
Gouasti,  In  referring  to  this  potiit  in  tbeir 
tol^  say:  "Ai^^nts,  according  to  the  lan- 
gnage  used,  are  entitled  to  buy  the  property 
without  any  time  limit  hOJOg  fixed  either  for 
the  ascertainment  of  the  price  or  for  the 
purchase  of  the  property  at  a  price  as  low 
as  any  one  else  may  in  good  faith  ofCer  for 
it  The  offer  is  not  to  aeU  at  the  highest 
price  offered  in  good  faith  by  another  per- 
son, bat  in  fhct  the  offer  la  to  sell  at  the 
lowast  i^rioe  tbat  might  be  offered  In  good 
fUth  by  another  person.  In  other  words,  if 
m  penoa  In  good  fhlth  offered  to  buy  the 
property  from  the  Nielsens  for  cme  dollar  at 
any  time  while  the  property  existed,  even 
though  the  Nlelsons  did  not  care  to  sell  at 
that  price,  the  appellants  would  be  oitltled, 
nuder  the  letter  of  this  option,  to  come  In 
and  buy  the  property  for  that  sum.  This  is 
highly  unfair  and  Inequitable" 

It  Is  quite  apparent  that  whether  counsel's 
contentions  are  sound  or  not  hinges  upon  the 
meaning  to  be  given  to  the  language  of  the 
agreement  which  we  hare  italicized.  Giving 
the  language  found  in  the  agreement  its  or- 
dinary and  usual  meaning  when  applied  to 
the  Bubjeetrmatter  and  nature  of  the  agree- 
ment and  apparent  object  or  purpose  of  the 
parties,  as  must  be  done,  what  was  their 
intention  as  thb  same  is  ascertained  from  the 
language  found  In  the  agreement?  In  our 
Judgment  It  Is  quite  clear  that,  in  addition 
to  the  sale  of  the  corporate  stodE  mentioned 
In  the  agreement.  It  also  contained  an  op- 
tion In  favor  of  api>ellant8  in  which  they  were 
given  the  right  or  option  to  purchase  certain 
Interest  in  certain  real  estate. 

[1]  Ckmnsed  contend  that  it  appears  from 
the  face  of  the  agreement  that  it  is  unfair 
because  it  contains  no  limit  of  time  wltMu 
wbidi  the  (^tlon  should  be  exerdsed.  This 
■ebjeetioQ  baa  no  merit,  because  no  time  limit 


was  necessary  under  the  terms  of  the  agree- 
ment The  option  was  to  become  effective 
only  in  case  the  Nlelsons  desired  to  sell  th^ 
Interest  In  the  land  mentioned  In  the  Agree- 
ment If  tbey  did  not  wish  to  sell,  they  were 
not  bound  to  do  so;  but  If  they  did  intend 
to  Bell,  then  under  the  agreement  they  bound 
themselves  for  a  valuable  conslderatlim  ex- 
pressed tber^  to  ilve  the  aps>eUants  the  op- 
tion, or,  as  It  la  expressed  in  the  agreement 
"refusal  to  parchasek"  the  Interest  mentloaed 
"at  a  price  as  low  as  any  other  bona  fide  of- 
fer for  It"  If  the  NIelBons  desired  to  sell, 
they  were  thus  required  to  give  Mr.  and  Urs. 
Cnmmlngs  an  opportunity  to  purchase  thst 
Is,  the  refusal  to  purchase  the  interest  in  the 
lands.  This  Is  too  plain  for  cavil,  because  by 
the  term  'Refusal  to  purdiase"  ereryboOy 
knows  what  Is  meant,  although  the  coDdlliom 
may  not  be  fully  expressed.  What  Is  meant 
thereby  Is  that  if  the  owsws  ct  the  interest 
in  aueetlon  desired  to  s^  It  tSkey  must 
communicate  tbat  t&ct  to  the  party  luddlng 
the  option  to  purchase,  and  thus  give  the 
latter  an  opportunity  to  puicfhaae  or  to  re- 
fuse to  do  80.  If  the  latter  reuses,  he  lias 
fully  exercised  his  option.  If,  howevw,  he 
then  egresses  his  wlUingnses  to  purchase* 
the  question  of  price  arises.  Counsel  nrgeb 
and  it  seems  the  district  court  so  that 
In  this  case  the  price  mentioned  in  the  con- 
tract Is  unreasonable  because  It  means  the 
lowest  iwlce  that  any  one  might  offer  for 
the  property  In  good  faith,  although  the 
amount  offered  was  entirely  out  of  propor- 
tion to  the  actual  or  market  value  of  the 
property.  This  was  obviously  not  the  in- 
tention of  the  parties,  nor  is  it  necessarily 
the  usual  or  natural  meaning  of  the  language 
used.  While  it  Is  true  that  the  language  In 
tbat  regard  Is  not  as  apt  as  it  might  have 
been  made,  yet  we  think  its  meaning  is  rea- 
sonably clear  and  was  well  understood  by  all 
the  parties  to  the  agreement  In  view  that 
appellants  were  to  have  the  right  of  re- 
fusing to  purchase  the  property  In  case  the 
Nlelsons  desired  to  sell,  it  became  their  duty 
to  notify  the  appellants  that  they  were  ready 
to  sell;  and,  if  they  had  an  offer  for  the 
proper^  for  which  they  were  willing  to  and 
could  sell,  it  also  was  their  duty  to  make 
such  offer  known  to  appellants.  If  ap- 
pellants  then  were  offered  the  property,  If 
they  paid  for  it  the  lowest  price  for  which 
the  Nlelsons  were  willing  to  sell  it  to  an- 
other, then  appellants  had  the  right  either 
to  refuse  to  purchase  It  at  that  price  or  to 
purchase  it  for  tbat  price.  In  no  other  way 
could  the  right  of  the  refusal  to  purchase, 
provided  for  In  the  agreement  be  made  ef- 
tectlTe. 

[2]  In  determining  the  mining  that  should 
be  given  to  language  used  in  an  agreem«it 
in  order  to  ascertain  the  intention  of  the  par- 
ties, all  the  words  or  terms  used  must  be  glr- 
en  their  ordinary  and  usual  ^ect,  when  con- 
sidered in  tlie  light  (tf  the  sabject-mattw  and 
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tbe  nature  of  tbe  agreement.  In  the  agree- 
ment before  us,  no  effect  could  be  glren  to 
appellants'  right  of  refusal  to  purchase,  ex- 
cept as  Indicated  above.  In  this  connection 
we  cannot  agree  with  rrapond^ts'  connsel 
that  if  tbe  agreement  Is  thna  construed,  some- 
thing most  be  read  into  it  which  was  not 
in  the  minds  of  the  parties.  The  duty  we 
hare  imposed  upon  the  Nlelsons  is  dearly 
implied  from  all  the  terms  that  are  used  in 
the  agreement  The  langtiage  used  by  Ur. 
Pag^  in  discosatng  the  rales  applicable  to 
the  conatmctlon  of  contracts  is  ai^llcable 
here.  He  says:  "Since  a  contract  Is  to  be 
construed  as  a  wlwle,  terms  which  can  be  in- 
ferred from  a  consideration  of  the  entire 
Instrument  are  as  much  a  part  of  the  con- 
tract as  if  expressly  set  forth  ther^n."  2 
Page  on  Contracts,  {  1118. 

[3]  It  Is  a  cardinal  rule  of  construction 
that  that  which  Is  implied  is  always  as  much 
a  part  of  any  wilting  as  that  which  is  ex- 
iwessed.  Nor  can  we  agree  wlUi  counsel  that 
the  term,  "at  a  price  aa  low  as  any  other 
bona  fide  offer  fbr  lt"-^that  is,  for  the  prop- 
arty^-ahonld  be  glren  the  meaning  contended 
for  by  them,  namely,  that  any  offer,  however 
low,  If  made  in  good  talth  and  not  for  ul- 
terior purposes,  is  binding  on  the  Melsons. 
Such  a  construction  would,  to  our  minds,  not 
cmly  be  wholly  unreasonable,  but  would  lead 
to  a  clear  absurdity. 

[4]  Courts  will  always  incline  towards  giv- 
ing language  a  reasonable  constmctltm,  and 
will  avoid,  if  possible,  an  absurdity  if  the 
language  la  susceptible  of  some  other  mean- 
ing. In  this  case  the  language  used  is  not 
only  ausc^ittble  of  another  meaning,  but  we 
think  it  is  manifest  that  the  natural  and  or- 
dinary meaning  of  the  terms  employed,  when 
applied  to  the  subject-matter  and  nature  of 
the  contract,  clearly  mean  what  we  have 
construed  them  to  mean,  and  that  such  was 
the  manifest  intention  of  the  parties.  From 
what  was  said  and  d<me  by  the  parties,  as 
the  same  Is  gleaned  from  the  pleadings  and 
the  evidence  adduced  at  the  hearing,  the 
meaning  we  have  given  to  the  terms  used 
was  also  the  meaning  the  parties  to  the  con- 
tract gave  them. 

Nor  Is  tbe  contention  sound  that  the 
agreement  Is  unfair  because  no  time  limit 
was  fixed  for  the  "ascertainment  of  tbe  price" 
for  tbe  sale  of  the  property.  Here,  again, 
no  time  limit  was  necessary,  and  no  precise 
price  could  well  have  been  fixed  under  the 
circumstances.  The  parties,  however,  provid- 
ed a  method  by  which  the  price  could  be 
fixed;  and,  unlets  and  until  the  Nlelsons 
were  ready  and  willing  to  sell,  It  was  quite 
unnecessary  to  fix  a  price;  and,  when  they 
were  ready  and  willing  to  sell,  then  all  they 
were  required  to  do  was  to  sell  to  appellants 
for  as  low  a  price  as  they  were  willing  to 
sell  the  property  to  any  one  else.  There 
Is  nothing  unfair  or  unjust  about  such  a 
provision.  It  the  i»operty  increased  in  value 


after  the  contract  was  ent^ed  into,  the 
Nlelsons  would  obtain  the  benefit  of  the  In- 
crease; and,  if  the  value  or  price  declined, 
they  were  not  bound  to  s^  at  any  price  to 
appellants  unless  willing  to  sell  to  another. 
All  the  Nlelsons  were  bound  to  do  under  the 
terms  of  the  contract  was  to  give  tbe  ap- 
pellants a  reasonable  opportunity  to  exertdae 
the  option  to  purchase,  for  wbidi  tliey  bad 
paid  a  valuable  consideration. 

[I]  Nor  is  tbe  contention  sound  that  the 
agreement  is  uncertain  because  no  time  la 
fixed  within  which  appellants  were  required 
to  exercise  their  option  after  tbe  Nlelsons 
apprised  them  of  their  willingness  to  sell 
for  a  stated  price.  In  view  that  the  contract 
Is  silCTt  as  to  time,  the  law  supplies  the 
omission  by  compelling  appellants  to  act 
within  a  reasonable  time.  What  wonid  be  a 
reasonable  time  would  ordinarily  be  a  ques- 
tion of  fact,  under  all  the  circumstances. 
That  question  is,  however,  not  involved  here, 
since  the  Nlelsons  did  not  give  appellants 
any  opportunity  to  purchase  at  any  price  or 
at  any  time. 

[I]  The  second  ground  for  nonsuit  is  clear- 
ly untenable  It  is  elementary  that  in  equity 
tbat  is  certain  which  can  be  made  certain. 
In  case  a  certain  farm  or  certain  lands  are 
mentioned  by  name  merely  In  a  contract, 
without  giving  a  definite  description,  the 
farm  or  lands  intended  In  tbe  contract  may 
always  be  shown  by  extrinsic,  parol,  or  docu- 
mentary evidence.  For  a  concrete  applica- 
tion of  the  doctrine,  see  E^aston  v.  That<dier, 
7  Utah,  99,  2S  Pac.  72.  The  other  objection 
contained  In  the  second  ground  for  nonsuit 
has  already  bwax  discussed  in  connection 
with  couns^'s  argument  we  have  heretofore 
set  forth. 

[7]  The  objection  urged  In  the  third 
ground  for  nonsuit,  namely,  that  the  offer 
contained  in  the  agreement  "has  never  been 
accepted"  by  ai^llants.  Is  without  merit. 
In  signing  and  delivering  the  agreement,  all 
the  parties  thereto  clearly  accepted  all  of  Its 
provisions  and  conditions.  All  that  remained 
to  be  done  after  that  was  the  execution  of 
the  agreement  in  accordance  with  its  terms 
and  conditions.  Counsel  are  in  error  when 
they  insist  that  tbe  agreement  In  this  case 
la  a  mere  offer  on  the  part  of  the  Nlelsons, 
which  appellants  were  required  to  accept 
within  a  reasonable  time,  and  which  they 
have  never  manifested  an  Intention  to  ac- 
cept Tbe  offer  of  tbe  Nlelsons  to  sell  the 
property  upon  the  conditions  named  in  tbe 
agreement  was  accepted  by  tbe  appellants 
when  they  signed  the  contract  As  the  time 
when  the  sale  Eihould  be  made,  and  the  price 
for  which  the  Nlelsons  were  willing  to  sell,  de- 
pended upon  the  letter's  will,  it  became  their 
duty  to  apprise  appellants  of  their  willing- 
ness to  sell,  and  of  tbe  price  they  were  will- 
ing to  sell  for  and  could  obtain  for  tbe  land 
In  question.  It  was  then  the  duty  of  appel- 
lants either  to  take  tbe  property  or  to  refuse 
it;  and«  havii^  done  either,  they  would 
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have  exercised  their  ^>ttoii.  and  tbe  eontraet 
would  thus  have  become  miitiiaUj  Mnfllpg 
upon  all  tbe  parties. 

[I]  The  objection  that  no  tender  has  been 
made  clearly  cannot  prevail.  Manifestly  no 
tender  could  either  have  been  made  or  con- 
templated until  the  NlelBoDs  apprised  the 
appellants  that  tbe  land  was  for  sale  and 
tbat  Ukey  bad  an  olter  cx  were  wlUing  to 
take  a  certain  price  for  it  Under  the  fftcts 
of  this  case,  however,  th^  by  their  own  acta, 
made  a  tender  unnecessary,  if  not  impossible; 
and  hence  th^  cannot  now  insist  upon  one 
as  a  condition  precedent.  The  law  never  re- 
quires things  tbat  are  unnecessary  or  that 
have  been  waived  by  the  parties,  either  ex- 
pressly or  by  clear  implication.  The  ofTer 
in  the  pleadings  to  pay  tbe  amount  for  which 
t^e  Nielsons  sold  the  land  to  Still  man  is 
quite  sufficient  under  the  drcumstancee. 
Moreover,  tbe  fact  that  the  Nielsons  were 
not  only  willing  to  sell,  but  have  in  fact  sold 
the  property  In  question  A>r  a  specified  sum, 
which  sum  appellants  alleged  and  proved  they 
were  and  are  able,  ready,  and  willing  to  pay, 
eliminates  from  this  case  all  question  of  how 
the  bona  fldea  of  the  offer,  or  tbe  price  for 
which  the  Nielsons  were  bound  to  sell,  was  to 
be  ascertained.  That  question,  therefore^  is 
of  no  farther  concern. 

Fbially,  the  fourth  and  last  ground  of  ol>> 
Jectlon,  namdy,  that  appellants  have  not 
"brought  Oiemselves  within  any  of  the  equi- 
table rules  entitling  them  to  a  spedflc  per- 
formance of  the  contract,"  Is  entirdy  too 
indefinite  to'  require  diacus^on.  In  our 
Judgment,  the  contract  In  question,  when 
fairly  construed,  is  not  vulnerable  to  the 
objections  urged  against  It  by  the  rrapond- 
ents.  We  also  are  of  the  opinion  tb&t  ai^l- 
lants  have  made  out  a  prima  facie  case 
and  are  entitled  to  a  decree  of  spedflc  per- 
formance of  the  contract,  unless  some  facts 
are  shown  which  overcome  their  prima  fade 
case.  The  district  court  should  therefore 
proceed  to  bear  the  defenses  set  up  by  re- 
spondents in  their  answers,  and  make  find- 
ings of  facts  and  conclusions  of  law  upon 
all  of  the  Issues  presraited  by  the  pleadings, 
and  enter  a  Judgment  or  decree  In  accord- 
ance therewith. 

For  the  reasons  stated,  the  Judgment  Is  re> 
versed,  and  the  cause  Is  remanded  to  the  dis- 
trict court,  with  directions  to  overrule  tbe 
motion  for  nonsuit  and  to  grant  appellants 
a  new  trial,  and  to  proceed  with  the  case  in 
accordance  with  the  views  her^  expressed. 
Aiq)ellants  to  recover  costs  on  appeaL 

McGAlETT  and  STBAUP^  JJ.,  concur. 

On  Application  for  Behearlng. 
FBICK,  J.  Two  of  the  respondents,  name- 
ly. Christian  and  Sarah  E.  Nlelson,  have  filed 
a  petltlfm  for  a  rehearing  in  which  they 
vlgDnmsly  Inslflt  that  the  conduslon  reached 
by  mtB  erroneona.  It  la  contended  that  we 
hare  erred  In  holding  that  the  proTidons  In 


the  contract  giving  appellants  the  refusal 
to  purchase  the  real  estate  therein  named 
constitutes  an  option,  for  the  alleged  reason 
tiiat  the  right  conferred  npon  them  by  said 
provlsl<ms  constituted  a  mere  privily  of 
pre-emption  or  pre-emption  right  Much  time 
and  space  is  devoted  to  a  discussion  of  the 
technical  meaning  of  the  privilege  of  pre- 
emption and  what  rights  are  thereby  con- 
ferred. It  may  be  perfectly  proper  for  coun- 
sel to  invoke  every  technical  role,  whether 
applicable  or  not,  to  absolve  hla  client  from 
the  contractual  obligations  assumed  by  the 
latter.  It  Is  not  the  dnt^  of  a  court  how- 
ever, to  yidd  to  conn8ti*>  contoitlona  in  that 
r^rd,  and  fo  make  a  etralned  ort  to  find 
some  flaw  In  a  contract  whereby  a  party 
may  escape  llabllit;^  firom  performing  a 
plain  and  nnequivocal  obligation  whidi  be 
volontarlly  aasamed,  and  for  doing  so  has 
recdved  and  retains  an  adequate  couildera- 
tim.  The  parties  tO|  the  contract  Is  qnesttoa 
manlftatly  did  not  have  In  mind  tbe  teebnl* 
cal  meaning  or  effect  of  a  privilege  of 
«nptlon,  and  did  not  use  the  language  in 
their  contract  witii  the  intent  of  having  It 
ccmstrued  with  respect  to  that  term.  Bat, 
assuming  that  they  had  d(me  so,  the  ttam- 
tloi^  for  US  to  determine  atlU  would  be^  What 
did  the  parties  mean  and  intend  by  using  the 
language  employed  wlm  applied  to  tbe  sub- 
ject-matter of  the  cimtract? 

[I]  Tbe  dn^  of  every  court  la  to  give 
car^l  scmtlny  to  the  language  used  by  the 
parties,  and  In  doing  so  to  ascertain  there- 
from, If  poastbte,  the  Intention  of  the  parties, 
and.  wbw  that  is  aacertalned,  to  oiforce 
such  intention,  If  no  1^1  obstade  Is  In  the 
way.  This  is  all  the  courts  did,  even  in  the 
cases  cited  by  counsel.  In  which  the  doctrine 
of  the  privilege  of  pre-emption  was  really 
Involved.  That  such  was  done  Is  dearly 
pointed  out  in  the  principal  case  dted  in 
support  of  the  rehearing,  namely,  Uarda  v. 
Callender.  63  Hun,  12,  6  N.  T.  Supp.  934. 
afilrmed  under  the  same  title  In  125  N.  T. 
307,  26  N.  E.  283.  Both  the  opinions  render- 
ed In  that  case,  ttie  one  by  the  Supreme 
Court  and  the  other  by  the  Court  of  Appeals 
of  New  York,  approve  the  rules  of  construc- 
tion that  we  applied  In  the  original  opinion 
In  determining  the  meaning  of  the  contract 
In  question.  Moreover,  those  opinions  make 
clear  that  even  though  the  privilege  of  pre- 
emption were  involved  here,  yet  the  conclu- 
sion we  have  reached  would  still  be  the  right 
\)ne.  For  statements  of  when  and  how  the 
right  or  privilege  of  pre-emption  is  or  may 
be  applied,  see  8  Words  and  Phrases,  pp. 
6406,  5497,  and  further  on  in  the  same  vol- 
nme,  pp.  6589.  6590.  That  our  construction 
of  the  contract  in  question  is  sound  Is  fur- 
ther demonstr|ited  by  the  Supreme  Court  of 
Oklahoma  In  tbe  case  of  Jones  v.  Moucrlef- 
Cook  Co.,  25  Okl.  806,  108  Pac.  403.  It  Is 
further  Insisted  that  we  erred  seriously  in 
holding  that  appellants  have  made  oat  a 
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I»rinui  facie  case  for  q^ecUle  performance. 
The  contract  In  qoeetlon  Is  one  InTolvliig 
lands. 

[IB]  The  eauitable  rule  that  sovema  snch 
contracts  Is  well  and  tersely  stated  by  the 
author  of  Pomeroy's  Equity  Jarlspmdenc^ 
In  Tolume  4,  1 1402,  where  he  says :  "Whoi 
land,  or  any  estate  therein.  Is  the  subject- 
matter  of  the  agreement,  the  inadequacy  of 
the  l^al  ronedy  is  well  settled,  and  the 
equitable  Jurisdiction  is  firmly  established. 
Whenever  a  contract  concerning  real  proper- 
ty is  in  its  nature  and  incidents  entirely  un- 
objectionable— when  it  possesses  none  of 
those  features  which,  in  ordinary  language, 
influence  the  discretion  of  the  court—It  is 
as  much  a  matter  of  course  for  a  court  of 
equity  to  decree  its  specific  performance  as  it 
is  for  a  court  of  law  to  give  damages  for  Its 
breach."  Where  therefore,  a  contract  is 
clearly  established  in  wlilch  one  of  the  par- 
ties bound  himself  to  sell,  or  did  sell,  spe- 
cific real  property,  a  prima  fade  right  to 
have  such  a  contract  speclflcally  performed 
arises.  If  nothing  is  made  to  appear  which 
could  Influence  or  Invoke  the  discretion  of  a 
court  of  equity  to  Justify  Its  refusal  to  de- 
cree wedfic  performance  a  decree  requiring 
the  party  to  perform  must  follow,  as  a  maV 
ter  of  course^  as  stated  Mr.  Pomeroy.  If, 
tbsm^ore,  after  the  ease  at  bar  is  fully  pre- 
sented to  the  district  court,  there  arises 
some  legal  or  equitable  reason  Justifying  the 
court  in  refusing  spedflc  performance,  it 
may  enter  Judgment  accordingly.  But  nei- 
ther the  district  court  nor  tills  court  can  in 
advance  of  a  trial  determine  the  equities  In 
«  particular  case.  Wliat  ordinarily  are 
deemed  sufficient  reasons  to  invoke  or  In- 
flnotce  the  discretion  of  courts  of  equity  in 
Bn<^  cases  Is  discussed  1^^  Mr.  Pomerc^  In 
the  volume  before  referred  to  In  section  1404 
et  seq..  The  rule  laid  down  In  the  original 
(ndnloi^  ther^toroi  Is  the  correct  ona 

(11]  We  desire  to  add  a  word  In  condn- 
sioi  reflecting  the  numerous  applications 
for  rehearings-tn  this  court.  To  make  an 
aivlication  for  a  rehearing  is  a  matter  of 
zi^t,  and  we  have  no  desire  to  discourage 
the  practice  of  filing  petitions  Cor  rdiearlngs 
In  proper  cases.  When  this  court,  however, 
has  considered  and  decided  all  of  the  mate- 
rial queati(ms  Involved  in  a  case^  a  rehear- 
ing should  not  be  applied  for,  nnlein  we  have 
misconstrued  or  ovwlooked  some  material 
fact  or  tacts,  or  have  overlooked  some  stat- 
ute or  deddon  which  may  affect  the  result, 
or  that  we  have  based  the  dedslon  on  some 
wrong  prindple  of  law,  w  have  etthw  mis- 
applied or  overlooked  something  viilch  mate- 
rially affects  the  result  In  this  case  noth- 
ing was  done  m  atteoipted  by  counsel,  ex- 
cept to  reargue  the  very  propositlMu  we  had 
fully  considered  and  decided.  If  we  should 
write  opinions  on  all  the  petitlona  for  rehear- 
Ings  filed,  we  would  have  to  devote  a  very 


large  portion  of  our  time  In  answering  ooun- 
sel's  contmtions  a  second  time;  and,  if  we 
should  grant  rehearings  because  they  are 
demanded,  we  should  do  nothing  else  save  to 
write  and  rewrite  opinions  In  a  few  cases. 
Let  it  again  be-  said  that  it  Is  conceded,  as 
a  matter  of  course  that  we  cannot  convince 
losing  counsel  that  their  contentions  should 
not  prevail,  but  In  making  this  concession 
let  it  also  be  remembered  that  we,  and  not 
counsel,  must  ultimately  assume  all  respon- 
sibility with  respect  to  whether  our  ccmclU' 
slons  are  sound  or  unsound.  Our  endeavor 
Is  to  determine  all  cases  correctly  upon  the 
law  and  the  facts,  and,  if  we  fail  in  tliis.  It 
Is  because  we  are  incapable  of  arriving  at 
Just  conclusions.  As  a  general  rule,  there- 
fore, merely  to  reargue  the  grounds  original- 
ly presented  can  be  of  little.  If  any,  aid  to 
us.  If  there  are  some  reasons,  however, 
such  as  we  have  Indicated  above,  or  other 
good  reasons,  a  petition  for  a  rehearing 
should  be  promptly  filed,  and.  If  It  is  meri- 
torious, Its  form  will  In  no  case  be  semtlnlK> 
ed  by  this  court 

There  Is  no  merit  in  the  present  petition, 
and  it  is  therefore  denied. 

McCABTX,  a  J.,  and  STBATJF,  concur. 

Nom^nstlGe  VBIOS'S  first  tenn.  nit  office 
expired  on  the  first  Monday  in  January.  He 
was  r»«lected.  Upon  his  taking  ofltee  under 
the  reflection,  then  JuaUoe  McCABTX  be- 
came Chief  Jostloe.  This  accounts  for  ttie 
first  opinion  In  this  case  bdng  wzittoi  by 
"FRICK,  C.  J^"  and  concurred  la  by  **Mo- 
CARTT,  J.,**  while  the  oplnlcm  on  rdieailng 
Is  written  by  "ntlCE,  J.,"  and  concmred  la 
by  "McCABTX,  0.  J." 


HERALD-REPUBLICAN  PUB.  CO.  et  tX.  T. 
LEWIS,  Diitrict  Judse. 
(Supreme  Court  of  Utah.   Jan.  U,  IBIS.) 

1.  CONTEUFT  (I  0*}~OBiMiirAi;.  "ComsHPT" 

AflSdavitB  charging  that  defiBBdant  news- 
paper, well  knowing  that  certain  pablieatlMis 
were  calculated  to  greatly  prejudice  and  bias 
the  minds  of  the  drawn  and  aammooed  Jurors 
and  other  persons  against  a  defendant  then  on 
trial,  caused  copies  containing  such  publics- 
tiotts  to  lie  ddlvered  to  aucb  veniremen  and 
otbers,  and  that  such  publication  did  prejudice 
and  bull  many  of  them,  making  It  difflcnlt  to 
obtain  qualified  Jurors,  showed  contempt;  an 
attempt  to  inflaenee  and  iatertere  Itsw  belnff 
contemptuous. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  Si  15-18;  Dee.  Dig.  |  9.* 

For  other  definitions,  aee  Worda  and  Plirases, 
VOL  2,  pp.  148&-1492;  vol  8,  p.  7614.1 

2.  Contempt  (i  58*)  —  GonsnncnvB  OoH* 
nicFT— DbnuIi  Unobb  Oath— STATona» 

The  old  rule  that  a  constructive  criminal 
contempt  was  purged  by  a  denial  under  oath  la 
changea,  and  the  matter  Is  regnlated  far  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Contempts 
Cent  Dig.  IS  169-175:  Dec  Dig.  i  5&*] 
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8.  ComniPT  (|  ttl*)— Ouhuui.  GomrsMiT— 
Tkal— Btidbncb. 

One  (AtTg«d  with  crtminal  contempt  com- 
mitted ont  of  the  preience  of  the  court  mast  be 
given  a  bearing  and  evidence  be  taken,  unless 
his  answer  is  or  amounts  to  a  plea  of  cuUty, 
under  Comp.  Iaws  1907.  SI  3360,  8866.  and 
3307)  prescribing  the  proceeSngs  in  such  cases. 

POd,  Noto^For  other  eases,  see  Contempt, 
Cent  Dig.  H  18fr-194,  186;  Dec.  Dig.  |  61.*] 

4.  OonrsKFT  (1 60*)— iNnm^BviDKNcc. 

In  a  pTosecution  for  criminal  contempt 
for  publiflhlng  matter  which  tended  to  inter- 
fere with  jadiclai  action,  evidence  that  there 
'  was  DO  intent  to  interfere,  and  that  there  was 
BO  harm  done  In  fact.  Is  admis^la  in  mitiga- 
tion of  punishment. 

[Bd.  Note.— For  otJier  eases,  see  Contempt, 
Cent  Dig.  H  183-187;  Dec  Dig.  |  60.*] 

5.  COnTBUTT  (I  8*)— NKVaPAPEBS— Intebkb- 

mo  WITH  JuDxoiix  AonoH— "News." 
Although  a  newspwer  can  pnblish  anything 
tiiat  to  said  er  done  in  oie  court  while  attempt- 
ing tm  Impanel  a  Juir  in  a  criminal  action,  it 
cannot  go  beyond  uiis,  and  print  facts  and  con- 
^DsioBS  and  eridence  and  a  confession  by  an 
alleged  confederate  which  woald  not  be  admis- 
■iUe  on  the  trial,  where  such  facts  had  been 
puUlshed  fnliy  at  the  time  of  the  crime,  with- 
out committing  at  least  a  technical  contempt 
as  Interfering  with  judicial  action;  such  mat- 
ters not  being  news,  which  is  fresh  informa- 
tion concerning  something  that  had  recently 
taken  place,  recent  report  or  account  of  an 
eT»t,  fresh  tidings,  or  recent  intelligence. 

[Bd.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  U  1&-1S:  Dec  Dig.  {  8.* 

For  other  deflnltlfms,  see  Words  and  Phrases, 
vol  5,  p.  4791.3 

6.  Cotmwn  (|  61*)  —  Apful— Thxobt  on 

Tbial. 

A  Judgment  of  coDTicUon  of  contempt  can- 
not be  rendered  on  pleadings  on  the  theory 
that  intent,  motlTe,  and  circumstances  of  a 
publiottion  were  wholly  immaterial,  and  then 
be  defended  on  the  theory  that  the  burden  of 
proof  to  such  matters  was  on  the  accused. 

[Eld.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  H  188-194,  196;  Dec  Dig.  |  61. *J 

7.  Contempt  ^  60*)— CsnaRAL  Oohtempi^ 
Intent— Bttbden  of  Proof. 

Where  one  Is  charged  in  an  affidavit  for 
contempt  with  Intent  to  interfere  with  judicial 
action,  the  burden  la  on  the  state  to  show 
audi  mtent 

[Bid.  Note. — For  otiier  cases,  see  Contempt, 
Otat  Dig.  Si  188-187:  Dec  Dig.  S  60.*] 

&  CoNTEKPT  (S  68* )— Pleadings. 

Where  a  newspaper  charged  with  construc- 
tiTe  criminal  contempt  by  its '  answer  shows 
that  It  Is  guilty  of  only  a  technical  contempt 
without  intent  to  interfere  with  judicial  action, 
a  judgment  of  conviction  thereon  that  it  vas 
guilty  "as  charged  in  the  affidavit,"  which 
charged  wrongful  intent  and  knowledge  of 
harm,  etc,  was  erroneous. 

{Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  SS  195,  197-201;  Dec  Dig.  S  63.*] 

9.  Contempt  (S  63*)— Judoment— Recitaij}— 
Heabxno. 

Hie  redtal  In  a  Judgment  that  the  accused 
"having  stated  that  they  had  no  legal  reason 
to  ^ve  why  Judgment  should  not  be  pronounced 
against  them,"  etc,  does  not  show  tliat  they 
were  given  an  opportunity  to  be  heard,  the 
ri^t  which  an  accused  has  to  be  heard  on  tlie" 
merits  being  before,  net  after,  he  is  condemned. 

[Eld.  Note.— For  other  casea,  see  Contempt, 
Cent  Dig.  SS  19S,  197-201;  Dec  Dig.  S  63.*1 


la  CONTEMPT  (I  03*)— JUDOMBHT— BEOXTAXa 

— Waivsb  of  Heabxno. 

A  recital  In  a  judgment  of  conviotion  for 
constructive  contempt  that  "the  matter  la  aab- 
mitted  upon  its  merits  upon  tiie  affidavit  and 
answers,"  etc,  does  not  show  a  waiver  <rf  a 
trial  or  hearing:  such  aabmission  having  but 
invoked  the  actien  of  the  court  to  detennine 
the  sufficiency  of  the  pleadings,  but  not  to  ren- 
der a  final  judgment  uoleas  no  defense  what- 
ever was  tendered,  either  by  way  of  denial, 
excase,  or  in  mitigation,  and  unless  what  was 
tendered  constituted  a  plea  of  goll^  to  the 
offense  as  charged. 

[Bd.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  Sf  195,  197-201;  Dec.  Dig.  S  63.*1 

11.  Contempt  (S  67*)— Cebtiobabi— Appbai. 
— Review. 

Where  the  Supreme  Court  allows  an  appli- 
cation for  certiorari  to  review  a  conviction  for 
contempt  to  be  filed  at  a  time  when  an  appeal 
might  have  been  taken,  the  court  will  review 
the  proceedings  though  Comp.  Laws  1907,  { 
3680,  allows  a  writ  of  certiorari  where  there  Is 
no  appeal;  It  being  the  policy  of  the  court  to 
enlarge,  rather  than  restrict,  such  remedy. . 

[Sid.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  SS  221,  222;  Dec.  Dig.  S  «7.*1 

Certiorari  by  the  Herald-Repabllcan  Pub- 
lishing Company  to  T.  D.  Lewis,  District 
Judge  of  Salt  Lake  County,  to  review  a  Jadc- 
oi^t  of  coDTlctlon  of  the  Herald-Bepublican 
of  contampt.  Jndgment  annoUed. 

Booth,  Lea^  Badger,  Bldi  &  Parke,  of  Salt 
Lake  aty  goaegh  U  LewinwAn,  of  Grand 
ToTia,  N.  D.,  of  coniuel),  for  petttlonera.  F. 
a  Loofbourow,  Dlat  Atty.,  Tan  Oott,  Allison 
A  Rtter.  Jay  H.  Stockman,  and  Douglas  B. 
Kimball,  an  of  Salt  Lake  aty,  for  respondeut 

STRAUP,  J.  We  are  asked  to  review  on 
certiorari  a  record  of  the  district  court  in- 
volylng  proceedings  wherein  the  plaintiffs, 
the  petitioners,  were  adjudged  guilty  of  con- 
tempt, and  to  annul  the  Jodgment  <tf  conrlo- 
tion. 

James  Hays,  alias  Thomas  Riley,  and 
Harry  Thome,  were  charged  in  the  district 
court  with  the  crime  of  murder,  the  kUlIng 
of  one  Fass^.  They  had  separate  trials. 
Hays  was  tried  first.  The  morning  after  the 
first  day  of  the  Hays  trial,  and  on  the  14th 
day  of  June.  1910,  the  Herald-Republican 
Publishing  Company,  engaged  in  publishing 
a  newspaper  at  Salt  Lake  City,  the  place 
whwe  such  trial  was  had,  published  the  fbl- 
lowlng: 

Hays  Murder  Case  Called  for  Trlid. 
Second  Panel  Called  and  Judge  Lewis  Orden  B 
Special  Venire  of  Fifty. 
One  Juror  Is  Accepted. 
Defendant  Gives  His  True  Name  aa 
Thomas  Riley. 

James  Hays,  charged  with  murder  in  the 
first  degree  for  the  kilUns  of  George  W.  Fas- 
sell  the  night  of  March  16,  was  brought  before 
Judge  T.  D.  Lewis  in  the  district  court  for  tri- 
al yesterday  morning.  The  first  panel  of  eight 
jurors  was  examined  and  only  me  remained  in 
the  box  at  6  o'clo«^  when  a  seoend  panel  was 
called  and  awom,  and  Judge  Lewis  ordered  a 
special  venire  of  50  summoned  for  this  morniDg. 

Joseph  M  Silver,  a  building  contractor,  was 
the  only  Juror  accepted  by  both  sides  after  ez- 
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amiaatioDB  which  lasted  all  day.  Six  of  th« 
eigtit  jururs  examined  testified  that  they  had 
read  of  th«  robbery  of  the  grocery  Btore  ia 
Fourth  South  street,  between  Sixth  and  Sev- 
enth ICant  tttreetB,  in  the  Herald-ltepublican. 

James  D.  Pardee,  appointed  by  the  court  as 
counsel  for  the  prisoner,  announced  at  the  open- 
ing of  court  that  Itiley  wiahed  to  give  his  true 
name  as  Thomas  Kiley.  and,  on  order  of  the 
court,  the  alias  of  Jamea  Unys  was  changed. 
Riiey  sat  beside  his  counsel  all  through  the 
court  sessions  yesterday,  displaying  interest  in 
the  examination  of  the  talesmen,  and  paying 
clone  attention  to  the  questions  and  answers, 
although  making  comment  to  hia  counsel  on 
rare  occasiona.  He  was  not  handcuffed,  al- 
though Deputy  SberilTs  Andrew  Smith,  Jr^  and 
Richard  Sddington  took  turns  dttinf  beside 
him. 

Implicated  hy  Riley. 

Riley  la  charged  as  being  one  of  the  three 
men  who  held  up  the  grocer;  store  at  the  time 
George  W.  Fassetl  was  killed,  but  the  state 
does  not  expect  to  show  that  h«  was  the  man 
who  fired  the  fatal  shot.  Harry  Thorne,  who 
was  arrested  with  Riley,  has  confessed  that  he 
fired  the  shot  which  killed  Fassell,  and  this  con- 
fession Implicated  Riley  as  the  man  who  was 
with  him  st  the  time.  Another  man  known  as 
"Curly,"  who  made  up  the  trio  of  robbers,  es- 
caped, and  to  date  has  not  been  captured. 

Tlie  confeBsioD  of  Thorne,  which  was  made 
the  day  after  the  murder,  will  be  prominent  in 
the  trial,  this  confession  reading  as  follows: 

"Salt  Lake  City.  Utah,  Haieh  27.  1910. 
"Confession  of  Harry  Thome  of  the  Murder  ot 
Q.  W.  Fasaell  on  the  Night  of 
March  26,  1910. 
"Hays  and  myself  and  a  man  named  Curly, 
whom  I  had  not  met  before,  left  the  room  about 
7  :30  p.  m.,  intending  to  hold  up  the  first  place 
that  looked  good.  We  went  into  the  store, 
which  you  say  is  Fassell's.  Hays  stood  about 
half  way  along  the  coiinter,  facing  the  butcher. 
We  told  them  to  hold  up  their  hands.  The 
butcher  held  his  up  high,  but  Fassell  did  not 
hold  his  up  high  enougL,  or  fast  enough,  and  as 
I  was  trying  to  get  them  together  near  the 
north  end  of  the  counter,  the  butcher  ran  through 
the  back,  and  1  put  the  gun  against  Fassell's  side 
to  hurry  him  up,  and  it  went  off.  After  shooting 
Fassell  I  took  some  money  out  of  the  cash  regis- 
ter. Curly  bad  taken  some  money  before  I  got 
to  it 

"The  pencil  sketch  of  the  store  signed  by  me 

ia  about  correct.        [Siirned|   Harry  Thome. 

"Witnceses ;  S.  M.  llarlow,  J.  J.  Roberts, 
H.  F,  Wilson,  R  F.  Golding,  George  Chase." 

The  murder  of  Fassell  was  the  chief  topic  of 
conversation  for  many  days,  because  of  the  gen- 
eral popularity  of  the  young  groceryman,  who 
at  the  time  of  his  death,  waa  secretary  of  the 
Retail  Merchants'  Association  and  also  promi- 
nent in  the  Phillips  Conf:rtigatii)ual  Cliurch. 
He  was  engaged  to  marry  Miss  Bessie  Worthen 
of  500  East  Tenth  South  street,  and  had  a  wide 
circle  of  frienda  and  acquaintances. 

Arrested  at  the  Angelas. 

Riley  and  Thome  were  arrested  at  the  Ange- 
lus  roomily  house  within  a  half  hour  after  the 
murder  by  Detective  George  Sheets,  Chase  and 
Scbultz  and  S.  M.  Barlow,  chief  of  police. 
The  detectives  had  been  warned  that  the  gang 
of  criminals  had  come  from  Ogden  to  Salt 
Lake  and  were  quartered  at  the  rooming  bouse, 
and  earlier  in  the  evening  tbey  had  called 
there  for  the  purpose  of  taking  them  In  on  gen- 
eral principles  and  getting  them  moved  out  of 
town  on  floaters. 

Not  finding  their  men,  the  detectives  returned 
to  the  police  station  with  the  intontion  of  ar- 
resting the  gang  later  that  night,  and  they  had 
•aly  reached  the  itatlon  when  a  telephone  call 


came,  informing  them  of  the  holdup  and  mtir^ 
der.  Then  they  retraced  their  st^  and  got 
their  men. 

Thereafter,  when  the  Thorne  case  was 
called  for  trial,  the  Herald-Republican,  the 
momlng  after  the  first  day  of  that  trial, 
and  on  June  2d,  1910,  published  the  tollow- 

Six  Jurors  Sworn  to  Try  H.  Tboriiew 

Some  Talesmen  Refused  in  Riley  Case  Accepted 
in  This  One. 

Harry  Thome,  slayer  of  George  W.  Fassell,- 
appeared  for  truU  before  Judge  T.  D.  Lewis, 
in  the  district  court  yesterday,  entering  a  plea 
of  not  guilty.  Six  jurors  were  obtained  and 
sworn  during  the  day  and  a  special  venire  of 
fifty  names  was  drawn  with  twenty-five  return- 
able at  10  o'clock  this  morning  and  twenty-fiw 
returnable  Thursday  morning. 

Several  of  the  jurors  sworn  yesterday  were 
men  who  were  excused  on  peremptory  challen^ 
es  in  the  Thomas  Riley  case  for  the  same  of- 
fense  last  week  and,  in  examining  jurors,  all 
of  those  who  were  excused  for  causa  in  the  Ri- 
ley case  were  excused  from  the  Thome  ease. 

Thome's  appearance  in  court  yesterday  waa 
in  striking  contrast  with  the  appearance  of 
Riley,  who  was  convicted  of  the  same  crime 
last  week.  Inasmuch  as  Thome  showa  no  marks 
of  degeneracy  or  depravity  in  his  bice  or  ajH 
pea ranee.  The  youth  says  he  is  only  17  years 
old  and  does  not  look  to  be  more  than  18  or  19. 
From  his  demeanor,  it  was  apparent  that  he 
has  slight  reaUsation  of  the  enormity  of  hia 
offense  or  of  the  fate  which  may  await  him. 
Yesterday  he  seemed  more  interested  in  any- 
thing that  stmck  his  fancy  in  the  courtroom 
than  in  the  selection  of  a  jury. 

In  the  couiae  of  the  examination  the  state 
used  one  peremptory  challenge  and  the  defenaa 
used  three. 

CoafessioD  <rf  Thome. 

When  Thome  waa  arrested  for  the  murder  of 
Fassell  he  made  the  following  confesrion.  [Then 
follows  a  republieatlon  of  the  confession  as  set 
forth  in  the  first  publication.] 

On  June  23,  1910,  the  district  court  direct^ 
ed  the  district  attorney  to  file  an  affidavit 
charging  the  Herald-Republican  with  con- 
tempt, based  on  the  first  publication.  Upon 
the  filing  of  such  an  affidavit,  an  order  was 
made  on  the  29th  of  June  requiring  the  Her- 
ald-Republican to  appear  and  show  cause 
whj;  it  should  not  be  punished  for  contempt. 
On  the  30th  of  June  the  court  directed  the  dis- 
trict attorney  to  file  another  affidavit  charg- 
ing contempt,  based  on  the  second  publica- 
tion. Upon  the  filing  of  suchanafl3davlt,the 
court  on  that  day  entered  an  order  requiring 
the  Herald- Republican,  its  general  manager, 
its  managing  editor,  its  acting  city  editor, 
and  its  reporter  to  appear  aud  show  cause 
why  they  should  not  be  punished  for  oon- 
tempt,  based  on  the  second  publication.  Both 
orders  were  served  on  the  30tb  ot  June,  the 
day  after  the  second  publication. 

The  affidavits  are  lengthy.  The  anbstance 
of  them  is:  The  murder  was  committed 
Jlarcb  26,  1910.  Shortly  thereafter  Haya 
and  Thome  were  arrested  and  accused.  On 
the  next  day  they  confessed  their  "complicity 
in  the  crime  of  the  charged  murder,"  Thome 
by  a  wrlttoL  confession  signed  bj  bim,  Umyu 


Digitized  by 


cull) 


HERALD-REPUBLICAN  PUB-  CO.  T.  LEWIS 


627 


an  oral  confession  reduced  to  writing,  but 
not  signed.  These  confessions,  It  is  averred, 
were,  when  made,  given  to  the  press,  and 
with  other  purported  facts  of  the  homicide 
were  published  the  following  day,  March 
28th,  by  all  of  the  dally  papers  of  Salt  Lake 
City,  including  the  Herald-Repuhllcan.  On 
the  13tb  of  June  the  Haya  Case  was  called 
for  trial,  and  the  whole  of  that  day  con- 
sumed in  impaneling  a  Jury,  It  Is  averred 
that,  by  reason  of  the  publications  in  March 
by  all  the  newspapers,  much  difficulty  was 
experienced  in  obtaining  qualified  jurors  be- 
cause of  opinions  of  veniremen  based  on  a 
reading  of  such  publications;  that  on  the 
first  day  of  the  Hays  trial  "out  of  a  number 
oxamined"  but  one  guallQed  juror  was  ob- 
tained ;  that  on  the  first  day  of  the  Thorne 
trial  "out  of  a  number  examined"  six  Quali- 
fied jurors  were  obtained ;  and  that  in  each 
case  at  the  (dose  of  the  first  day's  trial  fifty 
additional  Jurors  were  drawn  and  summon- 
ed. Then  it  is  averred  that  on  the  14th  of 
June  the  Herald-Republican  published  the 
first  artide  referred  to,  "Hays  Murder  Case 
Called  for  Trial,"  and  on  the  29th  of  June, 
the  morning  after  the  first  day  of  the  Thome 
trial,  the  second  article,  "Six  Jurors  Sworn 
to  try  H.  Thorna"  The  publications  in 
March  by  all  of  the  papers,  including  the 
Herald- Republican,  of  course,  are  not  com- 
plained of.  Those  made  on  June  14th  and 
29th  by  the  Herald-Republican  are  complain- 
ed of.  Such  portions  of  the  publications  as 
relate  to  the  confession  and  the  purported 
facts  of  the  homicide  and  the  arrest — the 
matteM  complained  of — were  but  a  resume 
of  what  had  already  been  published  in  de- 
tail and  circulated  all  the  daily  papers  of 
Halt  Lake  City  several  months  before.  But 
It  is  further  averred  that  the  publications 
complained  of  "were  calculated  greatly  to 
prejudice  and  bias  the  minds  of  the  read- 
ers of  said  paper  against  the  said  defendant 
then  on  trial,  and  to  make  it  much  more  dif- 
ficult for  said  court  to  secure  qualified  trial 
Jurors,"  and  "did  greatly  prejudice  and  bias 
the  minds  of  many  persons  throughout  the 
county  against  the  defendant,  and  did  great- 
ly prejudice  and  bias  the  minds  of  many  per- 
sons who  were  prospective  trial  Jurors  in 
said  case  against  said  defendant,  of  whom 
many  were  regular  subscribers  of  said  pa- 
per;" that  the  accused  "well  knew"  that 
such  publications  were  calculated  to  preju- 
dice, and  would  prejudice  and  bias  the  minds 
of  such  prospective  Jurors  and  others  "against 
the  defendant"  and  would  render  it  difficult 
to  secure  qualified  Jurors  for  the  trial;  and 
that  the  accused,  well  knowing  the  charged 
harmful  effect  of  such  publications,  "caused 
copies  of  the  paper  containing  such  publica- 
tions to  be  delivered  to  and  into  the  handn 
of  a  large  number  of  said  SO  additional 
drawn  and  summoned  Jurors  before  their  at- 
tendance  upon  the  court,"  and  that  by  rea- 
son thereof  many  of  them  were  disqualified, 
and  the  obtaining  of  qoalifled  Jurors  render- 


ed difficult  To  these  aflSdavlts  each  of  the 
accused  filed  verlfieil  answers,  admitting  all 
the  publications  referred  to  in  the  affidavits, 
Including  those  complained  of,'  and  the  rela- 
tions of  the  accused  thereto  as  alleged;  de- 
nying all  other  allegations  of  the  affidavits; 
averring  that  such  publications  were  made 
as  matters  of  news,  and  as  publications  of 
Judicial  proceedings,  and  not  otherwise,  and 
were  not  made  nor  Intended  to  influence  or 
interfere  with  Judicial  action  or  proceedings, 
and  disclaiming  any  wrongful  intent  or  mo- 
tive by  such  publications  or  any  intended 
harmful  efifect  or  wrongful  purpose  whatev- 
er. They  further  alleged  that  the  court  was 
without  Jurisdiction,  on  the  ground  that  no 
contempt  in  law  was  charged,  and  that  they, 
under  privileges  guaranteed  by  the  Consti- 
tution, had  the  right  to  publish  the  matters 
complained  of. 

Upon  the  Issues  thus  raised  and  present- 
ed, the  court,  without  evidence  or  a  trial, 
found  and  adjudged  the  accused  guilty  on  the 
pleadings,  on  the  affidavits  of  the  district 
attorney  and  the  verified  answers  of  the  ac- 
cused. The  Judgment  as  to  the  first  publi- 
cation recites:  "Whereupon  the  said  matter 
Is  submitted  to  the  court  upon  the  affidavit 
filed  herein  and  tbe  admissions  made  in  the 
answer  of  the  said  H^ld-Republlcan  Pub- 
lishing Company,  and  the  questions  of  law 
raised  by  the  answer  so  filed,  and  the  same  la 
argued  by  H.  B.  Booth,  Esq.,  as  attorney  for 
said  Herald-Republican  Publishing  Company, 
and  submitted  without  argument  by  F.  C. 
Looft)ourow,  district  attorney,  for  the  statb 
B^ng  so  submitted,  the  court  finds  and  ad- 
judges that  the  said  Berald-R^ublican  Pub- 
lishing Company,  a  corporation,  Is  guilty  of 
contempt  as  <^arged  in  the  affidavit,  and  It 
is  the  judgment  and  sentence  of  this  court 
that  the  said  corporation  be,  and  Is  hereby, 
fined  tn  the  sum  of  $200."  The  judgment  as 
to  the  second  recites:  "Whereupon  the  mat- 
ter Is  submitted  upon  Its  merits  upon  the 
affidavit  and  answer  heretofore  filed  and  the 
amended  affidavit  of  the  district  attorney 
and  the  arguments  heretofore  made;  and  be- 
ing so  submitted,  and  the  court  being  fully 
advised  In  the  premises,  now  orders  and  ad- 
Judges  that  each  of  the  accused  Is  guilty  of 
contempt  as  charged  In  the  allidavlt  •  •  ♦ 
and  each  of  them  being  present  In  court, 
and  accompanied  by  their  attorney,  H.  £1 
Booth,  Esq.,  and  having  stated  that  they  had 
no  legal  reason  to  give  why  judgment  should 
not  be  pronounced  against  them,  it  is  the 
judgment  of  this  court  that  the  said  Herald- 
Republican  Publishing  Company  be,  and  la 
hereby,  fined  in  the  sum  of  $200,  that  George 
B.  Hale  be,  and  be  is  hereby,  fined  In  the  sum 
of  $200,  and  to  be  imprisoned  in  the  county 
Jail  for  a  period  of  30  days,  and  that  A.  J. 
Brown,  Paul  Armstrong,  and  Carl  R.  Wil- 
liams, and  each  of  them,  be,  and  they  are 
hereby,  fined  in  the  sum  of  $10." 

Nnmeroua  grounds  are  urged  for  tbe  an- 
nulment ni  the  Judgment    Xbey  may  be 
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sronpetf:  (1)  InsnffideDcr  of  the  affidavits  to 
constitute  contempt;  (2)  tliat,  the  charged 
oonatructlve  contempt  being  crimlual,  the 
"sworn  answers"  purging  tbe  contempt  were 
ciHicluslTe;  (8)  tbat  the  publications  were 
matters  ot  news  and  publications  of  proceed- 
ings in  court,  which  the  accused  had  the 
right  to  i>id>U8h;  (4)  that  tbe  pubUcaUons 
were  not  per  se  contemfttuons,  and  were  not 
calculated,  as  was  alleged,  to  Influence  or 
intertere  with  Judicial  action  or  proceedings, 
and  that  it  was  not  shown  that  th^,  as  was 
also  alleged,  in  fact  had  such  or  any  harm- 
ful ^ect;  (IQ  and  that  the  affidavits  and 
answers  presented  triable  issues,  but  the 
court  found  and  adjudged  the  accused  guilty 
without  evidence  or  proo(  without  ftn  in- 
vestigation of  the  charges,  and  without  a 
trial  or  a  hearing. 

[1]  We  need  not  consider  these  In  detaiL 
The  gravamen  ot  the  charged  contempt  Is 
tiiat  the  accused,  well  knowing  the  publica- 
tions were  calculated  to  greatly  ^ejudlce 
and  bias  the  minds  of  the  drawn  and  sum- 
moned jurors  and  other  persons  against  the 
^lefendant  then  on  trial,  caused  copies  of 
the  paper  containing  such  publdcatlons  to  be 
delivered  to  a  large  number  of  such  Jurors, 
and  that  such  publications  did,  in  fact, 
greatly  iwejudice  and  bias  many  of  them 
against  the  defendant,  and  rendered  it  dif- 
flcult  to  obtain  qualified  Jurors.  The  charge 
is  not  that  the  publications,  because  of  a 
distribution  of  the  paper  in  the  ordinary 
course  of  business  teh  into  the  hands,  or 
were  brought  to  the  notice,  of  sndi  veniremen 
and  others,  or  that  the  accused  ought  to  have 
anticipated  that  the  publications  might  so 
fall  Into  the  hands  or  be  brought  to  the 
notice  of  such  persons ;  but  that  the  accused, 
well  knowing  the  charged  harmful  effect  of 
such  publications,  "caused  copies  of  the  paper 
containing  such  [nibldcatlons  to  be  delivered 
to"  such  veuiremen  and  others.  That  implies 
that  such  publications  were  brought  to  the 
notice  of  such  veniremen,  not  only  as  the 
natural  and  probable  result  of  such  publica- 
tions and  a  distribution  of  the  paper  In  the 
ordinary  course  of  business,  but  also  that 
actual  and  direct  dtilyeries  of  such  copies 
of  the  papw  were  made  to  such  veniremen, 
and  that  the  accused  were  tbe  actors,  the 
agents — the  efficient  cause — in  making  sacSi 
actnal  and  direct  deliveries.  And,  while 
it  is  not  directly  averred  that  they  did  ao 
to  influence  such  veniremen  or  to  influence 
or  interfere  with  Judicial  acti<ni  or  proceed- 
ings, nevertheless  audi  effect  and  purpose 
is  sought  as  a  l^al  conclusion  to  be  attri- 
buted to  such  conduct  Of  course,  a  de- 
livery of  a  document  or  thing  to  a  drawn 
and  summoned  Juror  to  lofluence  him  or  to  in- 
fluence or  Impede  or  interfere  with  Judicial  ac- 
tion or  proceedings  U  contemptuous,  though 
the  document  or  thing  so  delivered  produced 
no  such  effect  The  attempt  to  influence  and 
interfere  is  itself  wroi^ifnl  and  contemptu- 
ous, though  the  wrongdoer  did  not  accomplish 


his  purpoea  Here  It  la  not  only  averred  that 
the  accused  published  something  tending  to 
Influence  or  Interfere  wiUi  Judicial  action  or 
proceedings,  but  that  they,  well  knowing 
the  charged  harmful  effects  of  such  pnbUca- 
tions,  caused  copies  of  the  paper  containing 
such  publications  to  be  delivered  to  venire- 
men,  many  of  whom  by  reason  thereof  were 
greatly  prejudiced  and  biased  against  the 
defmdant  and  were  disqualified,  and  the 
obtaining  of  Jurors  rendered  difllCQlt  We 
think  the  affidavit  sufficient 

[2]  Now,  as  to  the  second  ground:  The 
charged  contempt  is  a  constructive  contempt 
and  crlmlnaL  As  to  such  contempts,  the 
old  rale  in  proceedings  in  law  courts — not 
In  equity — was  that  a  denial  on  oath  of  the 
charged  contempt,  or  by  answers  on  oath  to 
interrogatories  submitted  to  the  accused, 
purged  the  contempt  and  entitled  him  te  a 
discharge.  But  sudi  is  not  now  the  general 
rule.  In  many  Juidsdlctiona  the  matter  is 
regulated  by  statute.  U.  S.  t.  Sbipp,  203 
U.  &  663.  27  SapL  OL  165.  SI  L.  Ed.  319, 
8  Ann.  Cas.  26S;  In  re  Buckley,  69  Oal.  1. 
10  Pac.  60.  It  is  here  regulated  by  statute 
whitdi  presently  will  t>e  noticed.  So  as  to  tlie 
second  ground  we  also  hold  against  the  petl^ 
tionera. 

13]  The  other  alleged  grounds  may  be  con- 
sidered together.  And  in  this  connection  we 
think  the  last  ground — rendering  a  Judg- 
ment on  pleadings  adjudging  the  accused 
guilty  of  the  charged  contempt  without  evi- 
dence  or  proof  or  a  hearing — presents  the 
most  serious  question.  Our  statute  (Compb 
Laws  1907,  i  3860)  provides  that  when  a  con- 
tempt  Is  not  committed  in  the  immediate 
view  and  presence  of  the  court  or  Judge, 
an  affidavit  shall  be  preisented  to  the  court 
or  Judge  "of  the  facts  constituting  the  con- 
tempt" Upon  tliat  a  warrant  of  attachment 
Is  Issued  "to  bring  the  person  charged  to 
answer."  By  sectdon  S366,  It  Is  provided 
that  "when  the  person  arrested  has  been 
brought  up  or  has  aiveared,  the  court  or 
Judge  must  proceed  to  investigate  the  charge, 
and  must  hear  any  anttoer  which  the  person 
arrested  may  make  to  the  same,  and  may 
examine  witnesses  for  or  against  him."  By 
section  8867,  "upon  tbe  answer  and  evldoice 
takra,  the  court  or  Judge  must  determine 
whether  the  person  proceeded  against  is 
guilty  of  the  contempt  charged,  and  if  it  be 
adjudged  that  he  Is  guilty  of  the  contempt 
a  fine  may  be  Imtwsed  on  hioa  not  exceeding 
$200,  or  he  may  be  imprisoned  not  exceeding 
thirty  days,  or  both." 

The  petitioners  allege,  and  the  allegatlwa 
are  not  denied,  but  are  supported  by  the 
record,  that  the  court  adjudged  the  accosed 
guilty  upon  the  affidavits  and  answers  "with- 
out proof  or  evld^ice,"  without  an  investiga- 
tion of  the  charge,  and  without  a  trial  or  a 
hearing.  Though  sufficient  facts  are  alleged 
to  constitute  a  constructive  and  criminal  con- 
tempt and  thoi^  the  person  charged  thoe- 
with  stands  mute,  stlU  the  court  under  tbm 


Digitized  by 


HEBALD-REPXTBIJCAK  PUB.  OO.  T.  LKWIS 


629 


statute  may  not  treat  sach  allegations  as  oon- 
f eased,  and  upon  them  pronoonce  a  judg- 
ment of  conviction.  Tbe  court  neTertheleae 
Is  required  "to  luTestlgate  tbe  cbarge."  It 
no  doubt  may,  without  proof  or  evidence, 
pronounce  such  a  Judgmott  if  a  plea  of  guilt 
or  an  answer  equivalent  thereto  Is  entered. 
But  the  court  here  was  not  Justifled  in  re- 
garding the  answers  as  equivalent  to  such 
a  plea.  They  put  in  issue  about  every  al- 
legatloQ  In  the  affidavits  alleged,  ezc^t  the 
publications.  If  it  were  tbought  and  held 
that  Cbese  were  the  only  material  allegations, 
then  were  they  smothered  by  pages  of  re- 
dundant and  immaterial  matter. 

[4]  With  respect  to  tbe  allegations  of  the 
delivery  of  copies  of  the  paper  containing 
such  publications  to  veniremen,  the  accused's 
knowledge  of  the  charged  harmful  effect  and 
consequences  of  such  publications,  and  tbe 
actual  harmful  effect  thereof  as  charged, 
direct  issues,  of  course,  were  raised.  But 
the  allegations  that  the  publications  were 
calculated  to  produce  the  charged  effect  and 
consequences  were  also  denied.  Were  they, 
too,  subject  to  denials?  It  is  argued  that 
they  were  not,  for  the  reason  that  one  may 
not  be  heard  to  deny  the  natural  and  prob- 
able consequences  of  acts  voluntarily  com- 
mitted by  him;  and  therefore,  though  the 
accused  may  be  heard  to  deny  that  the  pub- 
lications in  fact  produced  the  charged  in- 
jurious effect,  nevertheless,  they  may  not 
be  heard  to  deny  that  they  were  calculated 
to  produce  such  effect,  unless  an  Innuendo 
is  necessary  to  show  the  meaning  and  ap- 
plication of  the  publications.  And  ttom  this 
It  further  Is  argued  that  the  court  was 
Justified  in  rendering  Judgment  on  the 
pleadings,  on  the  theory  that  the  publica- 
tions complained  of  were  in  themselves  as 
matter  of  law  calculated  to  influence  Judicial 
action  or  to  interfere  with  or  obetruct  Ju- 
dicial proceedings  and  therefore  were  con- 
temptuous, and  hence  It  Is  wholly  immaterial 
whether  they  in  fact  had  or  had  not  such 
effect,  or  whether  the  published  statements 
were  true  or  false,  or  what  the  motive,  In- 
tent, or  circumstances  were  with  which  and 
under  which  the  publications  were  made, 
and  since  the  publications  were  admitted, 
and  since  the  question  of  whether  they  were 
or  were  not  so  calculated  to  influence  or  in- 
terfere was  one  of  law  determinable  on  the 
face  of  the  publications,  no  triable  Issue  was 
raised.  In  support  of  this,  the  cases  of 
Telegram  Newspaper  Co.  v.  Commonwealth, 
172  Mass.  294,  52  N.  B.  445,  44  L.  R.  A.  159, 
70  Am.  8t  Rep.  280,  Globe  Newspaper  Go.  v. 
Commonwealth.  188  Blass.  449,  74  N.  E.  682, 
8  Ann.  Gas.  761;  Territory  v.  Murray,  7 
Mont  261,  IS  Pac  145,  Hughes  v.  Terri- 
tory, 10  Aris.  119,  85  Pac.  1058,  6  R.  A. 
(N.  S.)  872,  Cooper  v.  People,  13  Colo.  337, 
873,  22  Pac.  790,  6  L.  E.  A.  430,  State  T. 
Howell,  80  Conn.  668,  69  Atl.  1057,  125  Am. 
8t  Rep.  141,  18  Ann.  Cas.  601,  are  cited. 
TlM  CUM  do  not  Buppwt  the  contention. 


They  are  not  cases  where  Judgments  were 
rendered  on  pleadings  or  confessions.  In 
some  of  them  the  doctrine  Is  announced  that 
where  the  publication  itself  Is  calculated 
to  influoice,  or  impede,  or  interfere  with. 
Judicial  action  or  proceedings,  a  showing 
that  the  pub)tcati<m  in  fact  had  no  such 
effect,  or  that  the  publisher  had  no  such 
intmt.  or  was  ignorant  of  such  consequences 
or  effect,  or  that  the  facts  published  were 
true,  is  no  Justtflcation.  But  none  of  them 
as  to  a  (diarged  constmctive  criminal  con- 
tempt hold  a  showing  of  sudk  fticta  to  be  im- 
material or  impertinent  To  the  contrary, 
they  hold  that  such  and  other  facts  to  be 
material  and  proper  to  be  shown,  not,  as 
some  of  the  cases  say,  in  Justlflcatlra  or 
as  a  complete  defoise,  but,  as  all  of  them 
hold.  In  mitigation  and  In  relation  to  the 
punishment  The  rule  Is  familiar  that  one 
by  a  publication  of  false  and  defamatory 
matter  may  be  held  to  respond  In  actual 
damages  whidi  either  in  law  or  In  fact  were 
the  natural  and  probable  consequences  of 
the  pnbllcatlou,  though  he  may  have  Intend- 
ed no  wrong,  and  even  though  he  was  Ig- 
norant of  the  natural  and  probable  conse- 
quences of  the  publication.  So  In  many  oth- 
er instances,  both  In  dvU  and  criminal  cas- 
es, one  Is  presumed  or  held  to  know  and 
inttfkd  the  natural  and  probable  consequenc- 
es of  his  voluntary  acta,  and.  whm  called 
upon  to  answer  for  wrongs  committed  or  in- 
juries inflicted  by  him  as  the  direct  and  nat- 
ural result  of  such  acts,  the  law  forbids  him 
to  ffvold  responsibility  by  a  showing  that 
he  did  not  in  fact  intend  such  or  any  harm- 
ful consequences,  or  that  he  even  was  Ig- 
norant of  the  probable  and  natural  effect  of 
such  acta.  But  the  doctrine  generally  Is 
applied  to  c^ses  where  motive  or  Intent  is 
wholly  Immaterial.  Where  It  is  material,  one 
may  always  deny  wrongful,  and  show  good. 
Intent  or  motive.  In  view  of  the  charged 
constructive  criminal  contempt,  w«  think  that 
is  true  here.  A  showing  of  good  intent,  or 
of  Ignorance  of  the  harmful  effect  of  a  pub- 
lication innocently  made,  may  not  in  itself 
amount  to  Justification,  and  may  not  be  a 
complete  defense;  but  in  a  charge  of  a 
criminal  contempt  we  think  such  a  showing 
nevertheless  material,  and  may  in  some  in- 
stances reduce  the  charged  contempt  to  a 
mere  technical  contempt.  Of  course,  some 
voluntarily  .committed  acta  may  be  s<y  fla- 
grant and  scandalous  as  to  admit  of  no  ex- 
planation, or  may  in  themselves  shoff  bad 
faith  and  willful  and  intentional  wrongdoing 
to  such  an  extent  as  to  outweigh  or  en- 
tirely overcome  all  testimony  adduced  to 
show  good  faith  and  good  intent,  and  may 
Justify  the  court  in  disbelieving  such  testi- 
mony as  against  such  flagrant  and  volunta- 
ry acts. 

[I]  Before  a  publication,  innocently  made 
In  good  faith  and  with  good  Intent,  may,  as 
respects  the  Influencing  of  or  interf^ 
lug  with  Judicial  action  or  proceeding^  be 


Digitized  by 


630 


120  PACIFIG 


BEI^BTBB 


(Ot&h 


regarded  as  per  ae  oontemptaous,  it  must  be 
of  such  character  as  naturally  and  neces- 
sarily to  produce  sncb  effect  That  It  mere- 
ly taida  or  la  calculated  to  do  so  la  not 
enough.  It  most  naturally  and  necessarily 
have  such  effMt  ^e  authorities  g«ierally 
ui-e  to  the  effect  that  a  publlcatloD  concern- 
ing a  cause  or  proceeding  on  trial  made  with 
the  intent  to  have,  or  which  necessarily  must 
hare,  the  effect  of  preventing  litigants,  or 
some  of  them,  from  having  a  fair  trial,  or  of 
influencing  or  impeding,  or  Interfering  with. 
Judicial  action  or  proceedings  or  the  admin- 
istration of  the  lew,  is  contemptuous.  Notes 
to  Perclval  V.  State,  50  Am.  St  Eep.  672. 
The  publications  here  were  not  libelous  nor 
scandalous ;  nor  did  they  cast  discredit  upon 
or  show  disrespect  to  the  court  ]udge,  or  an- 
other; nor  did  they  contain  anything  of  in- 
timidation, dictation,  or  even  of  comment  or 
criticism.  Portions  of  the  publications  pur- 
port to  be  and  were  made  concerning  pro- 
ceedings before  the  court,  a  case  then  on 
trial.  The  accused  bad  the  undoubted  right 
to  publish  proceedings  so  had  before  the 
court  The  proceedings,  however,  chiefly  re- 
lated to  the  impaneling  of  a  Jury  in  a  crim- 
inal case.  Things  said  and  done  in  the  court 
in  respect  of  them  the  accused  had  the  right 
to  publish.  They  had  the  right  to  publish 
the  fact  that  the  case  was  called  for  trial, 
what  the  defendant  was  charged  with  as 
shown  by  the  information  or  made  to  appear 
by  Che  proceedings,  bis  plea,  by  whom  the 
defendant  and  the  state  were  represented, 
the  facts  and  happenings  relating  to  the  im- 
paneling of  the  Jury,  and  all  other  oceor- 
rences  and  happenings  and  things  said  or 
done  in  court  pertaining  to  such  proceedings 
and  cause  on  trial.  But  they  went  beyond 
this.  They  published  something  which  did 
not  purport  to  be  a  part  aiid  which  was  no 
part  of  such  proceedings.  They  published 
some  of  the  evidence  which  was  expected  to 
be  adduced,  the  written  confession  of  Thorne 
signed  by  him  and  witnessed  by  a  number  of 
persons,  statements  as  to  the  popularity  and 
prominence  of  the  deceased,  warnings  which 
detectives  had  received  of  "the  gang  of  crim- 
inals" who  had  come  from  Ogdeu,  and  who 
were  housed  at  "the  Angelus"  at  Salt  Lake, 
the  circumstances  of  the  arrest,  and  pur- 
ported facts  of  the  murder.  With  respect  to 
these  matters  the  publications  do  not  pur- 
portto  be  news — fresh  Information  concern- 
ing something  that  had  recently  taken  place, 
recent  report  or  account  of  an  event  fresh 
tidings,  recent  intelligence  (Webster,  Stand- 
ard Diet) — ^nor  do  tbey  purport  to  be  a  part 
of  the  proceedings,  or  of  happenings  or 
occurrences  with  respect  to  them.  And  In 
this  age  of  keen  newspaper  rivalry  the  ac- 
cused, no  doubt,  would  rather  go  to  jail 
than  admit  that  the  facts  and  Information  in 
the  publications  complained  of  concerning 
the  murder  committed,  and  the  arrest  made 
several  months  before  and  widely  published 
wei«  to  tbem  fresh  Information  and  t'^^'wgii, 


and  recent  intelligence.  In  stating  some  of 
the  purported  evidence  statements  were  made, 
notably  the  Thome  confession,  which,  as  to 
the  Hays  trial,  was  not  even  admissible 
evidence,  and  which  could  not  properly  be 
amsldered  by  the  Jury.  The  contention, 
therefore,  ttiat  the  accused  In  making  the 
publications  as  to  tbe  particulars  complained 
of  were  acting  in  tbe  Interests  of  the  public 
and  were  ezerclsli^  a  freedom  granted  the 
press  to  inibllsh  news  and  proceedings  of 
court  Is  tmtenable;  for  the  publications  In 
aucb  particulars  do  not  even  purport  to  be, 
and  as  in  effect  Is  averred  were  not  In  fact 
publications  of  either  news  or  of  court 
proceedings.  A  newspaper  and  those  con- 
nected with  it  may  not  under  the  freedom 
granted  the  press,  any  more  than  another, 
obstruct  impede,  influence,  or  Interfere  with 
Judicial  action  or  proceedings.  It  cannot  be 
doubted  that  one  would  be  guilty  of  con- 
tempt who  should  communicate  with  or  de- 
liver a  writing  to  veniremen  drawn  and  sum- 
moned as  jurors  on  a  case  on  trial,  with  the 
IntHit  to  have,  or  which  naturally  must 
have,  the  effect  to  influence  such  venlr^en, 
by  giving  them  information  of  the  salient 
purported  facts  of  the  case,  stating  to  them 
that  the  defendant  on  trial  was  a  member  of 
a  "gang  of  criminals,"  and  one  of  a  trio 
who.  In  the  commission  of  a  robbery,  had  kill- 
ed the  deceased,  a  popular  and  prominent 
young  man,  that  one  of  them  had  confessed. 
Implicating  all  three,  and  giving  to  such  ve- 
niremen a  copy  of  the  confession  signed  and 
witnessed.  That  such  conduct  naturally 
tends  to  pollute  and  obstruct  tbe  administra- 
tion of  the  law  cannot  be  questioned.  Not 
that  it  is  an  afftt>nt  to  the  court  or  Judge, 
but  because  of  its  natural  tendency  to  cre- 
ate a  prejudice  against  a  litigant,  and  to 
embarrass  him  in  the  prosecution  of  bis 
cause  or  defense,  by  generating  in  the  minds 
of  the  court  or  jury  by  whom  the  merits  of 
the  controversy,  upon  the  law  and  the  evi- 
dence adduced  in  open  court,  must  be  deter- 
mined. With  such  conduct  and  such  acta 
were  tbe  accused  here  charged.  That  they 
were  journalists  matters  not  for  tbey,  no 
more  than  another,  may  commit  nich  acts 
with  impunity. 

The  portions  of  tbe  publications  complain- 
ed of  ptibllshed  under  the  circumstances 
averred  of  and  concerning  a  cause  then  on 
trial  and  while  a  jury  was  being  Impaneled, 
and  which  were  neither  publications  of  news 
nor  of  proceedings  of  tbe  cause,  were,  we 
think,  calculated  to  Infiuence  Judicial  action 
or  proceedings  before  the  court  But  that 
In  view  of  tbe  charge  and  the  denials  and 
averments  of  the  answers,  was  not  tbe  end 
of  the  Investigation.  The  accused  neverthe- 
less were  entitled  to  a  trial,  and  to  be  beard 
on  the  questions  of  intent  and  motive  and 
the  circumstances  under  which  the  publica- 
tions were  made.  And,  though  it  be  suggest- 
ed that  tbe  burden  in  such  particulars  was 
on  the  accused,  yet  it  also  must  be  conceded 
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tluit  a.  taeftrlng  for  such  purpose  mast  be  had 
and  an  (VPortiinitj  afforded  to  make  swdi 

defense. 

[I]  A  Judgment  cannot  be  rendered  on 
pleadings  on  the  theory  that  Intent,  motlTe, 
and  circumstances  of  the  publication  were 
wholly  immaterial,  and  then  defended  on  the 
theory  that  the  burden  of  proof  as  to  mdi 
matters  was  on  the  accused. 

[7]  The  charge,  however,  being  criminal, 
and  the  answers  putting  In  Issue  at  least ' 
many  material  allegations  of  the  contempt 
as  dutrged — certainly  not  confessing  It — ^we 
think  the  prosecution  had  the  burden,  as  In 
other  criminal  cases,  to  make  out  a  prima 
facie  case.  And  In  view  of  the  chargev  as 
hwetofore  shown,  such  a  case  was  not  made 
by  the  mere  admissions  of  the  publications. 
But  it  matters  not  whether  on  the  Issues  as 
raised  the  prosecntlon  or  the  accused  had  the 
burden  of  proceeding  or  going  forward  with 
evidence,  for  the  record  shows  that  no  hear- 
ing whatever  was  had,  and  that  the  court 
proceeded  on  the  theory  that  as  the  publica- 
tions were  admitted,  and  since  they  in  them- 
selves were  calculated  to  influence,  or  Inter- 
fere with,  Judicial  action  or  proceedings,  they 
In  law  were  contemptuous;  hence  all  ques- 
tions of  Intent  or  motive  or  circumstances 
under  which  the  publications  were  made,  and 
all  other  all^atlons  denied  by  or  averred  In 
the  answer  were  wholly  Immaterial,  and 
therefore  the  court,  without  any  Investiga- 
tion of  the  charge,  without  "hearing"  the 
answers  of  the  accused,  and  without  a  trial 
of  any  kind,  rendered  a  Judgment  on  the 
pleadings  as^st  the  accused,  and  visited 
on  two  of  them  the  maximum  penalty  of  the 
law.  In  so  doing  we  think  the  court  was 
neither  Justified  nor  authorized. 

Sections  3366  and  3307,  heretofore  referred 
to,  are  identical  with  sections  1217  and 
1218  of  the  Code  of  Civil  Procedure  of  CaU- 
fbrnla,  exc^  as  to  the  penalty.  In  Roe  v. 
Sopeifor  Court,  60  CftL  93,  the  court  said: 
"It  la  coutended  that  according  to  the  stat- 
ute witneaaoi  mast  be  examined  (C.  C.  P.  f 
1217),  and  the  Judgmait  must  be  on  the  anr 
awer  and  evidence  (Id.  {  1218).  That  la 
but  it  does  not  appear  that  this  oonrse  was 
not  pOTaued."  Here  it  does  aivear  tiiat  such 
a  course  was  not  pursued.  In  Be  But^ey, 
69  GaL  1, 10  Paa  60,  that  court  again  observ- 
ed that  at  common  law,  If  a  party  charged 
with  contempt,  not  committed  fade  cnrlse, 
(beared  Unwelf  by  his  oath  denying  his 
gnllt,  he  was  by  a  court  of  law  discharged, 
"but  In  this  itate  the  subject  is  regulated  by 
statute  as  stat^  abov&  And  of  contempts 
not  in  the  face  ot  the  court  an  Issue  Is  made 
up  answor,  and  witnesses  are  called  and 
examined  as  In  othet  causes.  In  other 
words,  a  trial  is  had  as  In  other  cases." 
The  court  In  that  case  forUur  held  that  "a 
proceeding  to  punish  for  an  alleged  contempt 
not  committed  In  the  presence  of  the  court  Is 
criminal  or  qoaii  criminal  in  its  nature,  and. 


before  a  conviction  can  be  had  therein,  the 
guilt  of  the  accused  must  be  established  by 
clear  and  satisfactory  evidence.  A  mere  pre- 
ponderance of  evidence  is  not  enough." 
These  views  were  reafSrmed  by  that  court  In 
McClatchy  V,  Superior  Court,  110  Cal.  413,  51 
Pac:  696,  39  L.  R.  A.  691.  In  that  case  one 
of  the  proprietors  and  the  editor  of  a  news- 
paper was  ordered  to  show  cause  wby  he 
should  not  be  punished  for  contempt  for  mak- 
ing certain  publications,  which,  as  alleged, 
constituted,  among  other  things,  "unlawful 
interferences  with  the  proceedings  of  the 
court"  in  a  pending  cause  on  trial.  There, 
as  here,  the  publications  were  admitted.  As 
there  stated  by  the  court:  "Tbe  substantive 
defense  was  that  the  publications  were  In 
fact  true,  and  not  made  with  any  wrongful 
Intent,"  and  "were  not  made  for  tbe  purpose 
of  interfering  with  the  administration  of  Jus- 
tice." After  the  prosecution  had  put  Ic  its 
evidence,  the  accused  offered  to  show  "truth." 
This  offer  was  excluded.  Then  he  offered 
evidence  "in  supiwrt  of  the  various  subdi- 
visions of  his  answer."  This  also  was  de- 
nied, "except  to  the  extent  to  show  that  the 
publications  were  'without  mal  ice.'  This 
privilege  was  declined  as  of  no  avail,  unless 
the  petitioner  was  allowed  to  put  in  his  en- 
tire defense."  Said  the  appellate  court: 
"The  result  of  this  action  *  *  *  was  in 
substance  and  effect  to  deprive  the  petition- 
er of  the  right  to  be  heard  in  his  defense. 
•  •  •  It  had  the  effect  to  deprive  him  of 
a  constitutional  right,"  and  that  audi  a  de- 
parture from  recognized  and  estahlisbed  re- 
quirements of  law  "Is  as  much  an  exc^  of 
Jurisdiction  as  where  there  exists  an  Incep- 
tive lack  of  power."  The  court  further  ob- 
served: "Contempt  of  court  Is  a  specific  crim- 
inal offense  (citing  cases)  and  a  parly  charg- 
ed therev/lth,  although  the  proceeding  is 
more  or  less  summary  in  character,  has  the 
same  Inalienable  right  to  be  heard  In  his  de- 
fense, especially  In  Instances  like  the  pres- 
ent, of  mere  constructive  contempt,  as  he 
would  against  a  charge  of  murder  or  any  oth- 
er crime."  In  that  case  the  court  also  held 
that  the  rnllnga  complained  of  were  review- 
able on  certiorari,  and  upon  a  review  of  the 
record  annulled  the  Judgment  of  conviction. 
Tbe  decision  was  not  nnanlmqus.  The  dis- 
senting members  took  the  view  that  the  rul- 
ings were  neve  error  and  not  reviewable  on 
certiorari,  and,  further,  that  no  error  was 
conunltted  by  the  refusal  of  tbe  proffered  evi- 
dence, on  the  theory  that  it  was  Irrelerant 
to  the  issue.  But  the  dissenting  membera  in 
their  opinion  make  this  significant  stat^ent: 
Had  the  court  "refused  to  receive  any  evi- 
dence on  his  behalf  In  defense  of  his  charge, 
its  Judgment  against  him  would  have  been 
unauthorlxed.**  The  minority  members  held 
that  "the  court  gave  him  permission  to  show 
that  the  publication  was  made  without  mal- 
ice, and  that  he  believed  it  to  be  true,  and 
also  that  he  believed  that  he  bad  a  right  to 
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pabllah  It,  and  to  «tat«  bis  motlT«  ttawefor," 
and  to  show  the  circumstances  under  whicb 
tbe  publication  was  made.  So  what  chiefly 
there  divided  the  court  on  the  merits  was 
tbe  qnestloD  of  whether  the  accused  was  giv- 
en a  trial  and  afforded  an  opportunity  to 
make  hla  defense;  the  majority  members 
holding  the  negative,  and  the  dlss^ting  tbe 
affirmative,  of  the  proposition. 

[8]  Here  It  Is  not  pretended  that  any  Und 
of  a  trial  was  had,  and  no  claim  made  that 
any  evidence  whatever  was  taken,  or  that 
the  court,  in  the  language  of  the  statute, 
"proceeded  to  investigate  the  charge"  or  to 
"hear"  the  answers  of  the  accused,  or  that 
the  court  adjudged  the  accused  guilty  "upon 
the  answer  and  evidence  taken."  To  the  con- 
trary, the  record  shows  that  the  court  ad- 
Judged  them  guilty  on  the  affidavits  and  the 
answers,  not  upon  the  "answer  and  evidence 
taken,"  and  did  so,  too,  notwithstanding  the 
answers  put  in  Issue  about  every  averment 
of  the  charged  contempt,  except  the  publica- 
tions complained  of.  Contempts  such  as  here 
were  charged — ^wrongful  acts  not  committed 
In  fade  curiae,  to  Influence  or  interfere  with 
Judicial  action  or  proceedings — are  crlmlnaL 
Hence  rules  of  pleading  applicable  to  civil 
cases  permitting  Judgment  on  the  pleadings 
are  not  here  arolicable.  The  proceedings 
cannot  be  regarded  as  criminal  for  one  pur- 
pose and  dvil  for  anotho*.  While  the  Issues 
were  made  by  the  affidavits  and  the  answers, 
yet  the  statute  does  not  contemplate  the  ren- 
dition of  a  Judgment  on  pleadings  as  In  dv- 
il cases.  The  statute  not  only  permits  the 
accused  to  flle  an  answer,  but  It  in  clear 
terms  provides  that  the  court  "must  hear 
any  answer"  which  the  accused  may  make 
to  the  charge;  and  nothing  short  of  a  plea 
of  gnilt,  or  its  equivalent,  will  Justify  a  Judg- 
ment of  conviction  without  evidence,  and 
without  an  investigation  of  the  charge^ 

From  the  recitals  of  the  flrst  Judgment 
It  appears  that  "the  matter"  with  respect  to 
the  flrst  pubUcatlon  "is  submitted  upon  the 
affidavit  and  tbe  admissions  made  in  tbe 
KOKwct."  Bat  from  further  recitals  It  also 
appears  that  tbe  court  did  not  find  or  ad- 
Judge  tbe  accnaed  guilty  merely  of  the  acta 
or  conduct  bo  admitted.  The  recitals  show 
that  tbe  court  found  and  adjudged  tbe  ac> 
cosed  "jgoilty  of  contempt  aa  charged  in 
tile  affidavit,"  not  aa  admitted  in  tbe  answer; 
found  and  adjudged  tbe  accused  guilty  of  the 
acta  and  conduct  u  alleged  In  th»  affidavit, 
not  as  admitted  by  tbe  answer. 

What  was  the  contempt  diarged?  Not 
that  tbe  accused  published  something  which 
was  calculated  to  produce  tbe  diarged  in- 
jurious efCect  and  consequences,  tbe  only  al- 
legations claimed  to  be  admitted;  but  t3iat 
they  well  knowing  socb  charged  Injnrlods  ef- 
fect and  consequences,  caused  copies  of  tlie 
paper  containing  such  publlcationa  to  be  de- 
liv^ed  to  voilremen,  by  reason  of  wbidi 
many  ot  than  were  grtetly  prejudiced  and 


Uased  agalut  tlie  derendant  mi  tzlal,  and 
the  <rt)tainlng  of  fualUled  Jnrwa  rendered 
difficult  And,  as  shown  by  tbe  recitals  of 
tbe  second  Judgment,  a  final  Judgment  of 
aanleaaa  was  raiderad  against  all  of  tbe 
accused,  not  on  tbe  admissions  of  the  an- 
swers, but  on  tbe  whole  of  the  char^— 
"guilty  of  contempt  as  charged  In  the  af- 
fidavit"— on  the  theory  that  tbe  answers 
tendered  no  defense  whatever  to  the  chaise 
or  any  part  thereof.  From  these  recitals  It 
cannot  be  said  tbat  the  court  found  or  ad- 
judged the  accused  guilty  m^ely  of  acts  and 
conduct  expressly  admitted  or  confessed.  To 
the  contrary,  they,  In  effect,  show  that  the 
accused  were  found  and  adjudged  guilty  of 
all  the  acts  and  conduct  alleged  In  the  af- 
fidavit Whatever  preaumption  might  be  in- 
dulged that  the  court  adjudged  the  accused 
guilty  only  of  suidi  acts  and  conduct  as  were 
expressly  admitted,  yet,  when  tbe  Judgments 
are  looked  to,  the  presumption  Is  dissipated, 
and  the  fact  made  to  ai^)ear  that  the  ac- 
cused were  found  and  adjudged  guUtj  ot  con< 
tempt,  not  upon  acts  and  conduct  as  ex- 
pressly admitted,  but  "as  charged  In  the  af- 
fidavit" Of  course,  one  c^rged  with  an 
offense  may  be  convicted  of  a  lesser  neces- 
sarily Included  within  the  charge.  Bat  a 
ccmvlction  of  the  greater  cannot  be  upheld  on 
an  admission  or  proof  only  of  the  leaser.  If 
the  court  here  was  of  tbe  ofdnlon  that  the 
publications  were  in  themselves  contemptu- 
ous, and  not  subject  to  explanation,  and  that 
motive,  intent  purpose,  and  circumstances 
under  whldi  they  were  made  were  wholly 
Immaterial  and  Irrelevant  to  tbe  Issue,  tbe 
Judgment  oughf;  to  have  been  founded  <nt 
that  and  not  as  was  done  (m  tbe  con* 
tempt  as  charged  In  the  affldavtt;.  While 
findings  as  In  dvll  cases  are  not  required, 
yet  a  court  ought  at  least  In  effect  do  what 
a  Jury  In  a  criminal  case  Is  required  to  do 
when  finding  an  accused  guilty  of  a  lesser  of- 
fense Included  within  t^  Charge^  to  state  In 
the  verdict  tbe  olTense  ct  wblcb  he  la  so 
found  gnlltT — here  to  state  the  acts  and  con- 
duct of  wbicb  tbe  accused  were  adjudged 
guilty  if  It  was  atten4>ted  to  adjudge  them 
gollty  of  some  only,  and  not  (tf  all  the  acts 
and  conduct  of  the  contempt  as  charged. 

[I]  Nor  does  tbe  recital  in  the  Jodgmoit 
that  the  accused  "bavins  atated  that  tbef 
had  no  legal  reason  to  ^Te  why  Judgment 
should  not  be  pronooneed  against  them,"  etc, 
show  that  they  were  given  an  f^ortonlty  to 
be  heard.  Heard  on  what?  "Legal  reascms** 
why  Judgment  sbonld  not  be  ^fmounced 
against  them  after  th^  had  been  foond 
guilty.  Tbe  right  wblch  an  aoeaaed  has  to 
be  beard  on  mwits  la  before,  not  aftw,  be 
Is  condemned.  Such  recital  cannot  support 
a  contention  of  a  trial,  or  a  hearing,  w  an 
investigatloii,  or  an  opportunity  to  be  heard. 

[ie]  Neither  does  tbe  redtal  tbat«*the  mat- 
ter Is  submitted  upon  its  mexita  nptm  tbe 
affldavU  and  the  answers,**  etc.,  Aow  a 
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wairer  of  a  trial  or  a  hearlog,  or  a  consent 
to  render  a  final  Judgment  in  the  caiue  on 
the  pleadings  and  without  a  trlaL  In  a  pro- 
ceeding Uke  tbie,  the  1^1  effect  of  snch  a 
8nbmls8l<m  tmt  inTOked  tho  action  of  the 
court  to  determine  the  anffldency  of  the 
pleadings,  the  snffidencj  of  facta  stated 
in  the  aifldavlt  to  constitute  a  contempt, 
and  of  the  denials  contained  and  tacts  stated 
ta  the  answer  to  constitute  a  defense  there- 
to^ or  In  Justification,  or  in  mitigation  there- 
of. Such  a  submission  did  not  Justify  the 
court  in  rendering  a  final  Judgment  in  the 
cause  and  tm  the  whole  charge,  unless  no  de- 
fense whatever  was  tendered,  dther  by  way 
of  denials,  or  in  Justification,  or  excuse,  or 
in  mitigation,  and  unless  what  was  tendered 
constituted  a  plea  <^  gutl^  to  the  offoise  as 
diarged. 

[11]  There  is  a  further  question  not  free 
from  dUOcuKy:  Whether  the  rulings  com- 
irialned  of,  and  here  considered,  are  review- 
able on  certiorari,  whetlier  tbey  relate  to 
mere  error  not  involTinc  want  or  excess 
of  Jurisdiction,  and  whether  the  judgment 
oonqtlalned  of  Is  an^labtou  Our  Gomsttta- 
tlon  provides  that  in  criminal  iHvsecuttons 
the  defendant  shall  hare  the  to  appeal 
is  aU  cases;  our  Matnta^  to  aiveal  from 
all  final  Ju^ments  of  conviction.  Aa  has 
been  seen,  the  charged  canstmctlTe  contempt 
is  criminal  reauirlng  a  trial  as  in  all  other 
cases.  Because  of  the  proTisions  of  our  Con- 
stitution and  statute^  I  am  nthex  indined 
to  the  view  that  the  Judgment  is  ai^lable, 
and  theref<H%  not  reviewable  on  certiorari; 
onr  atatnte  (Comp.  laws  1907,  i  S630)  pro- 
viding that  the  writ  of  certiorari  may  be 
granted  **when  tlwre  ia  no  appoil,"  etc.  But 
Oe  case  of  Bohwer  t.  District  Court,  125 
Fac;  671,  the  latest  expression  of  this  court 
on  the  subject,  is  good  and  binding  authority 
for  a  holding  that  the  mllngs  are  here  re- 
viewable on  oertlorarL  While  I  dissented 
in  that  case,  I  nevertheless,  now  feel  bound 
by  the  prevailing  opinion  until  It  be  modified 
or  overruled.  And,  as  has  been  seen,  the 
majority  opinion  is  supported  by  the  GaU- 
fomia  court  (McClatchy  v.  Superior  Court, 
supra)  and  other  courts  under  a  policy  to 
enlarge  rather  than  to  restrict  the  functions 
of  the  writ  of  certiorari.  That,  to  a  greater 
or  less  degree,  has  also  been  the  policy  of 
this  court  from  en  early  day.  Gilbert  v. 
Board,  11  Utah,  878,  40  Pac.  264. 

We  therefore  have  reached  the  conclusion 
that  the  rulings  complained  of  are  reviewable 
on  certiorari,  and  upon  a  review  thereof 
the  further  conclusion,  for  the  reasons  here- 
tofore stated,  that  the  Judgment  complained 
of  ought  to  be  annulled  and  vacated.  Such 
therefore  la  the  order. 

FBICK,  J.  (concurring).  I  concur  with  my 
Aasodate,  Mr.  Justice  STRATJP,  in  the  re- 
mit reached  by  him.  In  view  of  the  import* 
anoe  of  tfie  prooaedlnc;  I  deidie  to  sUte,  as 


briefly  as  [wsslble,  the  reasmis  that  impel 
me  to  concur  with  him.  In  my  Judgment  all 
of  the  plaintiffs  In  this  proceeding  were 
prima  fode  guilty  of  at  leiwt  a  tedmical  con- 
structive contempt. 

The  authorities  are  almost,  if  not  quite, 
unanimous  that,  if  any  act  or  conduct  or  any 
publication  is  "calculated  to  intimidate,  in- 
fluence, impede,  embarrass,  or  obstruct  the 
courts  in  the  due  administration  of  Justice 
In  matters  pending  before  them,"  it  consti- 
tutes a  contempt  of  court  Moreover,  It  Is 
also  frequently  stated  in  the  cases  that  if 
any  willful  act  or  conduct,  or  any  publica- 
tion, has  a  tendency  to  prevent  a  fair  trial, 
or  tends  to  prejudice  the  public  or  Jurors 
against  an  accused  person  on  trial  for  an 
offense,  or  the  tendency  of  which  publica- 
tion is  to  prejudice  the  rights  of  either  par- 
ty to  a  (dvil  action,  such  act,  conduct,  or  pub- 
lication may  be  punished  as  for  a  contempt 
of  court  In  the  following  cases  the  doctrine 
contained  In  the  foregoing  Btatement  ia  fully 
adopted:  Telegram  Newspaper  Co.  Com- 
monwealth, 172  Mass.  294,  62  N.  E.  446,  44 
L.  R.  A.  168.  70  Am.  St  Rep.  280;  Globe 
Newspaper  Go.  v.  Commonwealth,  188  Mass. 
448,  74  B.  682,  3  Aon.  Gas.  761;  State 
T.  Howell.  80  Conn.  668,  69  AtL  1057,  126 
Am.  St  Rep.  141,  IS  Ann.  Gaa  601;  ResputK 
Ilea  V.  Oswald,  1  DaU.  819.  1  L.  Bd.  166; 
Hu^ies  V.  Oterltory.  10  Ariz.  119,  85  Pac. 
1058,  6  U  R.  A  <N.  S.)  672;  In  re  Cheese- 
man,  49  N.  J.  Law,  115-187,  6  Aa  613,  60 
Am.  Rep.  696;  People  v.  Wilson  &  Shuman, 
64  111.  .197-288,  16  Am.  Rep.  528;  Storey  v. 
People.  79  111.  45,  22  Am.  Rep.  158;  State 
V.  Circuit  Court,  97  Wis.  1,  72  N.  W.  193,  88 
K  IL  A.  564,  65  Am.  St  Rep.  93;  State  v. 
Judge,  45  La.  Ann.  1260, 14  South.  310. 40  Am. 
St  Rep.  282;  Stete  v.  Shepherd,  177  Mo.  206, 
76  S.  W.  79,  99  Am.  St  Rep.  624;  Matter 
of  Sturoc.  48  N.  H.  428,  97  Am.  Dec.  626; 
Stuart  V.  The  People.  4  III.  (3  Scam.)  395; 
Cheadle  v.  State,  110  Ind.  301,  11  N.  E.  426, 
69  Am.  Rep.  199;  Burke  v.  State.  47  Ind. 
528;  Hasbett  v.  State,  51  Ind.  176;  Ex  parte 
Wright  65  Ind.  504;  Perdval  v.  State,  45 
Neb.  741,  64  N.  W.  221,  60  Am.  St  Rep.  668; 
Rosewater  v.  State,  47  Neb.  630,  66  N.  W. 
640;  In  re  Moore,  63  N.  C.  397;  Stete  v. 
Sweetland,  8  S.  D.  603,  54  N.  W.  415;  Stete 
V.  Edwards,  16  S.  D.  883,  89  N.  W.  1011; 
Stete  V.  Frew,  24  W.  Va.  416,  49  Am.  Rep. 
267;  Stete  v.  District  Judge.  87  Mont  191, 
96  Pac.  593,  15  Ann.  Gas.  743;  People  v. 
News-Times  Pub.  Co.,  35  Oola  253,  84  Pac. 
912;  Cooper  v.  People,  13  Colo.  837,  373.  22 
Pac.  790,  6  Lu  R.  A.  430;  People  v.  Stapleton, 
18  Colo.  668,  83  Pac.  167,  23  I*  R.  A.  787; 
2  Bishop,  Crlm.  Ev.  (7th  Sd.)  |  259.  Bishop 
says:  "Again,  according  to  the  general  doc- 
trine, any  publication,  whethw  by  parties  or 
strangers,  relating  to  a  cause  in  court  tend- 
ing to  prejudice  the  public  as  to  Its  merits 
and  to  corrupt  and  embarrass  the  administra- 
tion of  Justice,  •  •  *  may  be  visited  as 
a  contempt"    In  State  t.  Circuit  Oouit, 
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supra,  tbe  Supreme  Court  of  Wisconsin 
states  the  rule  In  the  following  language: 
"A  criminal  contempt  at  common  law  may 
be  generally  defined  as  any  act  wtricb  tends 
to  obstruct  the  course  of  Justice,  or  to  prej- 
udice the  trial  la  any  action  or  proceeding 
then  pending  In  court"  In  State  v.  Judge, 
supra,  45  La.  Ann.  at  page  1263,  14  South, 
at  page  315,  40  Am.  St  Rep.  282,  the  rule, 
as  is  stated  by  Mr.  Wells  on  Jurisdiction,  Is 
adopted  by  the  Louisiana  court  in  tbe  fol- 
lowing language:  "Where  a  publication  be- 
ing read  by  Jurors  in  attendance  on  the 
courts  would  have  a  tendency  to  Interfere 
with  the  proper  and  unbiased  administration 
of  tbe  law  in  pending  cases,  it  may  be  ad- 
judged a  contempt  and  accordingly  punish- 
ed." In  Cheadle  t.  State,  supra,  the  Su- 
preme Court  of  Indiana,  speaking  through 
Mr.  Justice  Niblack,  states  the  rule  thus: 
"It  may  be  said  generally  that  any  willful 
act  done  to  obstruct  interfere,  or  ^barrass 
the  proceedings  of  a  court  or  to  corrupt  or 
impede  the  due  administration  of  Justice,  is 
a  contempt  of  the  authority  of  the  court, 
against  which  such  willful  act  is  directed." 
In  State  r.  Edwards,  supra,  the  Supr^e 
Court  of  South  Dakota,  in  15  S.  D.  385.  69 
N.  W.  1012,  in  speaking  of  what  ccmstitutes 
constructive  or  indirect  contempt,  says: 
"Only  such  publications  as  are  calculated  to 
Influence,  intimidate,  impede,  embarrass,  or 
obstruct  courts  in  the  due  administration  of 
Justice  in  matters  pending  before  them  con- 
stitute indirect  or  constructlTe  contempt" 

In  Cooper  r.  People,  the  Supreme  Court  of 
Colorado  sums  up  the  doctrine  in  the  follow- 
ing language:  "Parties  have  a  constitutional 
right  to  have  their  causes  tried  fairly  in 
court  by  an  impartial  tribunal,  uninfluenced 
by  newspaper  dictation  or  popular  clamor. 
What  would  become  of  this  right  if  the  press 
may  use  language  in  reference  to  a  pending 
cause  calculated  to  intimidate  or  unduly  In- 
fluence or  control  Judicial  action?  Days,  and 
some  times  weeks,  are  spent  in  an  endeavor 
to  secure  an  impartial  Jury  for  the  trial  of 
a  cause;  and,  when  selected,  It  is  Incumbent 
upon  tbe  court  to  exercise  the  utmost  care 
In  excluding  evidence  of  matters  foreign  to 
the  issues  involved,  so  that  the  minds  of  the 
Jurors  may  not  perchance  be  unduly  biased 
or  prejudiced  in  reference  either  to  tbe  liti- 
gants or  to  the  matters  upon  trial.  But  If 
an  editor,  a  litigant,  or  those  in  sympathy 
with  him  should  t>e  permitted,  through  the 
medium  of  the  press,  by  promises  or  threats, 
invective,  sarcasm,  or  denunciation,  to  in- 
fluence the  result  of  the  trial,  all  the  care 
taken  in  the  selection  of  a  Jury,  as  well  as 
the  precautiou  used  to  confine  their  attention 
at  the  trial  solely  to  the  issues  Involved,  will 
have  been  expended  in  vain." 

In  State  v.  Frew,  supra,  the  Supreme 
Court  of  West  Virginia  adopts  the  general 
rule  as  tbe  same  is  stated  above,  and  in  a 
most  exhaustive  opinion  reviews  a  great 
number  of  cases  upon  the  auestion  of  con- 


structive contempts.  Tho  oiilniott  in  that 
case  Is  very  instructiva 

In  Telegram  Newspaper  Co.  v.  Common- 
wealtli,  supra,  a  case  in  which  the  drcnm- 
stances  in  my  opinion  ere  parallel  with  those 
in  the  case  at  bar,  the  Supreme  Judicial 
Court  of  Massachusetts  states  tbe  rule  as 
follows:  "The  publication  of  an  arUcle  in  a 
newspaper  which  is  printed  and  circulated 
In  the  place  where  a  trial  is  liad  pending  the 
trial,  and  which  concerns  the  cause  on  trial, 
and  is  calculated  to  prejudice  the  Jury  in 
the  cause  and  prevent  a  fair  trial,  often  has 
been  held  to  be  a  criminal  contempt  of  tbe 
court  trying  the  cause."  The  court  cites  a 
number  of  the  cases  I  have  herein  referred 
to.  The  foregoing  doctrine  is  aSirmed  by  the 
same  court  In  another  parallel  case  entitled 
Globe  Newspaper  Co.  v.  Commonwealth,  188 
Mass.  440,  74  N.  B.  682,  3  Ann.  Cbs.  761. 

In  Hughes  v.  Territory,  iC  Ariz.  127,  85 
Paa  1060,  6  L.  R.  A.  (N.  S.)  574,  it  is  said: 
"When  it  comes  In  any  manner  to  the  knowl- 
edge of  the  presiding  Justice  of  the  court 
that  articles  are  publi^ed  in  a  newspa[)er 
circulated  in  the  place  where  the  court  Is 
he)d  which  are  calculated  to  prevent  a  fair 
trial  of  a  cause  which  Is  on  trial  before  the 
court,  the  court  of  Its  own  motion  can  in- 
stitute proceedings  for  contempt" 

The  fact  that  the  district  court  on  motion 
for  a  new  trial  ruled  and  that  this  court, 
on  appeal,  affirmed  the  ruling  that  Riley  had 
a  fair  trial,  neither  answers  nor  affects  the 
question  of  cont^pt  It  will  not  do  to  say 
that  because  a  court,  by  making  special  ef- 
forts to  secure  a  fair  Jury,  and  by  devoting 
several  additional  days  to  the  impaneling  of 
a  Jury  than  otherwise  would  have  been  re- 
quired, out  of  a  population  of  about  140,000 
the  court  is  finally  able  to  select  Jurors  who 
are  competent  and  qualified  to  sit  in  the  case 
because  the  pabllcatlons  did  not  reach  them 
and  hence  In  no  way  affected  them,  or  be- 
cause there  were  a  few  who  could  satlsfr 
the  court  that,  althous^  they  read  the  state- 
ments, yet  were  not  affected  thereby,  that  no 
contempt  had  been  committed.  The  question 
is  not  whether  the  act  or  acta  complained  of 
did  iu'fact  prevent  a  f&ir  trial,  but  the  ques- 
tion la  whethra  they  were  of  audi  a  charac- 
ter that  their  natural  tendency  and  effect 
was  to  embarrass,  Interfere  with,  or  impede 
or  obstruct  the  regular  and  orderly  admin- 
istration of  law  and  Justice.  Can  any  one 
doubt  that  tbe  natural  tendency  of  ttw  pub- 
lication of  the  article  twice,  as  was  done, 
would  be  to  Interfere  with  or  Impede^  and. 
In  a  measure  at  least,  tonporarlly  obstruct 
the  due  administration  of  the  law?  If  tbe 
publications  In  question  did  not  have  such  a 
tendency,  then  the  pnblicaticMi  and  general 
circulation  of  any  article  of  whatever  kind 
ur  character  in  any  newspaper  must  be  deem- 
ed to  be  without  any  effect  whatever.  Nor 
Is  it  a  conclusive  answer  to  the  (Charge  that 
what  was  done  was  d(»ie  In  good  faith  and 
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In  the  belief  that  the  plaintiffs  bad  a  fall 
and  complete  legal  right  to  do  what  tUey 
were  charged  with  doing.  No  doubt  such  an 
answer  may  be  safflcient,  as  we  shall  see 
hereafter,  to  mitigate  punishment,  but  It  is 
not  a  complete  Justification  of  the  contempt 
charged.  If  such  an  answer  were  conclusive, 
a  newspaper  could  make  it  impossible  to  se- 
cure a  fair  and  Impartial  Jury,  not  only  In 
the  county  where  the  crime  Is  alleged  to  have 
been  committed,  but  also  in  any  county  to 
which  the  case  might  be  transferred  upon  a 
change  of  place  of  trial.  Nor  is  it  an  answer 
to  say  that  a  newspaper  has  the  absolute 
right  to  publish  and  circulate  as  news  for  the 
benefit  of  the  public  the  proceedings  of  all 
Courts.  No  doubt  a  newspaper  may  publish 
and  circulate  all  the  evidence  as  it  Is  elic- 
ited in  courts,  and  all  that  the  attorneys  say 
as  well  as  what  the  court  says  during  a  trial. 
This,  bowerer.  Is  pnbll^blng  the  pToceedings 
as  tbey  occnr.  This  is  a  right  erery  one  pos- 
sessefl,  since  our  court  proceedings  must  be 
free  and  open  to  all  alike.  If  any  one  may 
go  to  hear  the  proceedings  of  courts,  so  he 
may  publish  what  takes  place  in  them  from 
day  to  day.  In  publishing  the  proceedings, 
be  may  not,  however,  comment  upon  the  evi- 
dence or  draw  his  own  Infwences  m  make 
bis  own  deductions  tber^rom  and  pnbUsb 
and  drcnlate  tbon  with  the  evidence  tndla- 
crlmbiately  as  news.  Neitbw  mi^  be  lntw> 
Tlew  the  witneflses  and  ascertain  from  tbem 
wbat  their  testimony  will  be  and  pabUah 
their  statements  Just  inecedlng,  or  pendlns, 
die  trial  of  the  case.  If  tUs  were  permitted, 
die  welgbt  and  ^ect  that  should  be  glyen  to 
testimony  wonld  no  longer  depoid  upon  wbat 
that  wdght  and  effect  shall  be  after  a  foil 
and  fliorougta  cross-examination.  Sadt  a 
course  would  be  Intolerably  and  1b  the  end 
would  not  only  result  In  denyli^  one  accused 
of  crime  his  constltntlonal  right  to  a  ftilr 
trial  by  an  Impartial  Jury  In  the  commimlty 
that  Is  not  unduly  prejudiced  against  bim, 
but  would  also  prevfflit  dvll  cases  from  be- 
ing fairly  and  tmparUally  tried  and  deter- 
mined. When  a  court,  therefore^  Interferes 
with  the  press  in  publishing  statements  which 
upon  their  foce  are  calculated  to,  and  In  all 
probability  will.  Interfere  with  or  Impede  or 
obstruct  the  due  and  orderly  administration 
of  Justice,  the  interference  by  the  coarta  la 
not  to  preserve  their  dignity,  but  It  is  to 
maintain  their  freedom  from  Interference  and 
their  efficiency  to  administer  the  law  to  the 
end  that  they  may  dispense  to  all,  without 
fear  or  favor,  that  impartial  justice  which  is 
the  guaranty  of  constitutional  government 
Courts,  under  our  form  of  government,  are 
but  the  agencies  of  the  sovereign  people,  cre- 
ated for  the  purpose  of  dispensing  justice, 
and  to  preserve  and  enforce  the  guaranteed 
rights  which  are  the  heritage  of  all.  No  one 
has  a  legal  right  to  Interfere  with  or  Impede 
or  obstruct  the  courts  In  the  discharge  of 
th^  Judicial  functions.    Every  mitA  Inter* 


I  ference  must  be  an  Interference  with  the  or- 
I  derly  administration  of  law.  The  claim  ad- 
i  vanced  by  some  who  are  engaged  In  the  busi- 
[  ness  of  gathering  and  disseminating  news 
through  the  medium  of  the  newspaper  that 
they  have  a  constitutional  right  to  publish 
any  matter  of  so-called  news  at  any  time  and 
under  all  circumstances  being  subject  only  to 
actions  for  libel  in  case  of  the  abuse  of  sueh 
supposed  right  is  utterly  fallacious,  and,  if 
permitted,  would  make  a  mere  commercial 
enterprise  the  ultimate  Judge  of  what  con- 
stitutes an  interference  with  the  aforesaid 
agencies,  and  whether  it  Is  best  to  Interfere 
with  their  functions  or  not  The  guaranty 
that  every  one  who  may  be  charged  with  an 
offense  shall  have  a  fair  and  Impartial  trial  in 
the  courts  without  outside  Interference  or  In- 
fluence would  become  an  empty  sound.  News- 
paper publishers,  nor  any  one  else  may  not, 
therefore,  do  anything  that  will  Interfere,  Im- 
pede, or  obstruct  the  administration  of  the 
law,  end  In  case  It  Is  nevertheless  done  the  of- 
fender, whoever  he  may  be,  must  suffer  the 
consequences.  This,  however,  applies  only 
while  a  cause  Is  on  trial  or  Is  pending  In 
courts  and  before  its  final  determination. 
When  once  finally  determined  any  one  may 
freely  criticise  every  decision  of  any  court 
and  In  doing  so  Is  responsible  only  as  In  other 
Instances  of  false  or  intemperate  criticism.  It 
would  seem  that  if  any  one  may  fully  and 
freely  publish  all  of  the  proceedings  of  every 
court  as  th^  occnr,  and,  after  the  case  Is 
determined,  may  freely  criticise  the  result  ot 
all  at  tbB  iHDceedlngB  vrben  based  upon  a 
correct  statement  of  the  facts,  about  all  that 
la  of  any  value  to  the  pabllc  may  be  freely 
pnbUsbed.  It  must  also  be  remembered  that, 
where  the  critldsnw  or  statements  affect  the 
Judge  personally,  no  contempt  of  court  Is  or^ 
dlnarlly  committed,  unless  the  criUdsnis  or 
statemoits  are  made  to  Intimidate  or  embar^ 
rass  the  Judge  In  a  pending  case,  or  are  of  such 
a  nature  as  teoA  to  or  will  embarrass  the 
Judge  In  dladiarglng  bis  Judicial  functions  In 
future  cases.  If  the  latter  is  not  the  effect 
of  what  Is  published  of  and  concerning  the 
Judge,  ttie  only  remedy  be  has  Is  to  bring  an 
action  fbr  libel  the  same  as  any  one  else  and 
obtain  redress.  If  he  Is  entiUed  thereto.  In 
that  way.  Newspaper  pnblishers,  like  all  lay- 
men, too  often  proceed  upon  the  theory  that, 
when  the  courts  Interfere  by  contempt  pro- 
ceedings. It  Is  to  vindicate  the  personal  digni- 
ty of  the  Judge.  Such  proceedings,  as  we 
have  seen,  are  not  Intended  for  such  a  pur- 
ple. Notwithstanding  this,  laymen  very  fre- 
quently misconceive  and  misunderstand  the 
purpose  of  the  law  and  courts  in  Instituting 
such  proceedings,  and  hence  feel  baffled,  and 
their  pride  is  wounded  in  case  courts  punish 
them  for  Interfering  with  the  administration 
of  the  law.  The  power  to  punish  for  con- 
tempt within  certain  limits.  Is,  and  in  the 
nature  of  things  must  be,  inherent  In  every 
court  worthy  ol  the  nama  Such  a  poww  is 
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as  necesaarjr  u  tbe  right  to  self-defense  In 
the  IndlTldiuI,  and  both  rest  upon  the  same 
principle,  the  right  to  defend  oneself  against 
undue  Interference^  The  power  Is  one,  how- 
ever, that,  like  all  powers,  may  be  abused. 
Courts  therefore  with  but  f^w  exceptions 
bare  been,  and  always  should  be,  careful  In 
exercising  the  power,  so  that  a  power  which 
Is  most  salutary  may  not  become  oppre88iT& 
They  should,  therefore,  exerdae  ipeit  care 
and  take  ample  time  to  carefully  Investigate 
every  case  of  suj^sed  Interferraice  or  at- 
tempted tDterference  with  the  administration 
of  the  law  and  puulih  only  If  su^  punlah- 
ment  is  merited. 

Wher^  as  in  the  jnroceedlng  now  under 
consideration,  those  who  are  accused  ot  be- 
ing In  contempt  promptly  disclaim  any  dis- 
respect ttx  the  conrt,  dlsdaim  all  i^Ulfnl  or 
Intentional  Interfmnce^  and  furthw  dalm 
that  what  was  published  or  done  was  pub- 
lished and  done  in  good  faith,  and  in  the  be- 
lief that  they  bad  a  legal  rij^t  to  do  It,  the 
court  should  Inflict  snbatantlal  punishment 
only  after  a  fall  bearing,  and  after  satisfac- 
tory proof  that  the  dalnu  put  fbrth  are  fftlse 
or  simulated.  I  think  ttiat  is  dearly  what 
our  statute  contemplates.  While  It  ia  trne, 
as  I  have  already  pointed  oat,  that  In  this 
case  the  plaintifb  were  all  guilty  of  a  tech- 
nical contempt,  yet  the  conrt  punished  them 
as  for  an  intuitional  and  willful  contempt 
This  the  court  should  not  have  done  over 
their  awom  denials  and  without  hearing  their 
personal  statements  in  sui^rt  of  those  de- 
nials. In  contempt  proceedings  where,  as 
here,  the  acts  are  admitted,  but  every  wrong- 
ful intent  is  disclaimed  and  denied  under 
oath,  the  principal  thing  to  be  ascertained 
is  whether  the  claims  of  the  accused  In  that 
regard  are  true.  If  they  are,  the  court 
should  not  Impose  substantial  fines  or  other 
punishment,  but  the  flues  should  be  nominal, 
or,  perhaps,  a  mere  reprimand  would  sufl3ce 
to  vindicate  the  law.  When  the  court,  under 
such  drcumstsQces,  therefore,  condemns 
without  a  hearing,  it,  in  my  Judgment,  ex- 
ceeds its  power  or  Jurisdiction.  Of  course,  a 
court  is  not  compelled  to  believe  the  state- 
ments or  explanations  of  the  accused,  but  it 
is  bound  to  hear  them. 

I  desire  to  add  In  conclusion  that  at  first 
I  was  very  strongly  of  the  opinion  that  we 
had  no  right  to  interfere  with  the  Judgment 
of  the  court,  but,  after  more  mature  reflec- 
tion, I  feel  constrained  to  yield  to  the  views 
ot  my  Assodata  and  to  those  Z  hare  herein 
expressed. 

I  therefore  concur  with  my  Associate  that 
for  the  reasons  stated  the  Judgment  should 
be  annulled,  and  the  plaintiffs  discharged. 

MoOARTZ,  a  J.  I  concur  tn  the  order  an- 
nulling and  vacating  the  Jndgmoit  of  the 
lower  court 

It  Is  ft  weU-settled,  and  I  might  add,  a 
uniTersally  tecognised,  principle  of  law  that 


courts  of  record  have  the  Inherent  power  to 
punish  for  contempts.  Courts  without  this 
power  could  not  preserve  order  In  judicial 
proceedings,  nor  could  tbey  enforce  thdr 
orders,  judgments^  and  decrees,  and  would 
therefore  be  courts  in  name  only.  In  fact, 
without  it  our  Judicial  system  could  not  ex- 
ist and  retain  any  of  Its  usefulness.  This 
power  has  been  so  long  conceded  and  so  often 
exercised  by  the  oimrts,  both  state  and  fed- 
eral, of  this  country,  that  it  would  be  a 
work  of  Bupmrogation  to  cite  the  many 
cases  In  which  It  has  been  invoked  and  up- 
held. Attention,  however.  Is  invited  to  the 
following  cases,  In  some  of  which  will  be 
found  extensive  reviews  of  the  authorities 
and  elaborate  discussions  of  the  subject  in 
all  its  phases:  State  v.  Frew,  24  W.  Ta.  416» 
49  Am.  Bep.  267;  Matter  of  Sturoc,  48  N.  H. 
428,  97  Am.  Dec  626,  and  note;  State  ex 
rei.  T.  Shepherd,  177  Mo.  205,  76  S.  W.  79, 
99  Am.  St  Kept  024;  Peoide  t.  Wilson  et 
aL,  64  UL  195,  16  Am.  Bep.  528;  Cooper  t. 
People  ex  reL  Wyatt  13  Oolo.  387,  22  Pac. 
790,  8  U  R.  A.  430;  SUte  v.  Bee  Publishing 
Ca,  60  Neb.  282,83  N.  W.  204,60I«R.A. 
195,  83  Am.  St  Bep.  531;  People  t.  News- 
Times  Pub.  Co.,  85  Oolo.  253,  84  Pac.  912; 
Elx  parte  Bobhison,  19  Wall.  505,  22  U  Ed. 
205;  7  A.  ft  B.  Eiwy>  Law,  SO;  9  Qyc.  26. 
Contempts  are  either  direct  auch  as  are  com- 
mitted in  the  presence  of  the  court,  or  con- 
structiTe^  consisting  of  acts  done  not  In  the 
presence  of  the  court  but  at  a  distance, 
which  tend  to  obstruct;  prevoat  or  embar^ 
lass  the  admlulatratlon  of  Justice.  9  Cyc 
6,  8^  and  19,  and  casea  cited  in  the  notes. 
OimtHnpts  consisting  of  publications  are 
therefore  constructive,  and  may  be  classified 
aa  fdlows:  (1)  Those  which  In  no  way  re- 
flect np<m  or  tend  to  impeach  the  integrity 
of  the  court,  and  do  not  tend  to  Intimidate 
witnesses  or  Jurors,  but  which  nevertheless 
are  calculated  to  affect  the  result  of  an  ao 
tion  or  proceeding  pending  before  the  court; 
<2)  those  which  purport  to  dictate  to  any 
one  connected  with  the  cause  or  proceed- 
ing aa  to  what  his  action  should  be  touching 
any  mattw  under  Investigation,  or  which 
are  designed  or  that  tend  to  intimidate 
witnesses  or  Jurors  and  are  thereby  calculat- 
ed to  preveDt  fair  and  impartial  acUon ;  and 
(3)  those  concoming  a  pending  caua^  trial, 
or  Inveatigatioa  which  reflect  upon  and  tend 
to  dlBcreUt  ftt  degrade  the  court,  oounsd, 
parties,  jurors,  or  witnesses.  Neither  of  the 
pnbllcatlona  in  question  contains  any  stat» 
ment  or  matter  that  reflects  upon  or  in  any 
way  tends  to  discredit  the  court  or  to  bring 
it  into  dlsrepat^  or  that  would  tend  to  Sae- 
tiutidate  witnesses  or  Jurors.  Therefore,  aa 
stated  by  counsel  fiv  petitioners  In  their 
brief,  •nt  the  publications  In  the  Herald-Be- 
puUican  amount  to  contempts  ct  court,  th«y 
belong  to  the  class"  first  above  enumerated. 
There  Is  no  statement  comment  or  matter 
in  dther  of  the  pnbllcatlcms  that  shows,  or 
toids  to  show,  or  that  «veii  indicates  or  niff- 
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cestB,  any  effort  or  design  on  the  part  of  pe- 
tltioims*  or  any  of  Uiem,  to  toflnence  tbe 
action  of  the  court  or  that  of  any  witness  or 
juror  In  the  trial  of  the  causes  mentionetl 
Tbe  dedakms  <dted  by  counsel  for  the  dls- 
trtct  Jodge,  defendant  herein,  with  possibly 
three  or  fbnr  exc^ttlons,  belong  to  one  or 
Che  other  of  the  two  classes  of  contempts 
last  above  mentioned.  In  nearly  every  case 
dted  and  relied  on  by  counsel  as  an  author- 
ity sustaining  their  theory  of  tbe  case  the 
alleged  contempt  consisted  of  defamatory 
publtcatl(KkB  which  reflected  up(m  and  tend- 
ed to  discredit  the  court,  or  of  pubUcatlonB 
that  purported  to  dictate  or  surest  what 
the  action  of  the  court,  or  some  party  con- 
nected with  the  trial  of  the  cause,  should  be, 
or  that  had  a  tmieaaf  to  Intimidate  wit- 
cesseB,  Jurors,  or  other  parties  connected 
with  the  matter  under  cfmslderatlon.  The 
cases  referred  to,  some  ot  which  I  have  cit- 
ed as  illustrating  the  power  of  courta  to  pun- 
ish for  contempts  of  court,  contain  able  and 
elaborate  discussions  of  the  freedom  of  the 
press  and  the  ecQpe  of  the  JnrladkUon  of  the 
court  in  ocmtonpt  caeca.  Conceding,  aa  I 
do,  that  they  contain  correct  eqnslti^ms  <tf 
the  law  and  were  correctly  decided,  yet  they 
nerertheleaB  are  not  dedstve  of  the  i^rooeedr 
Ing  at  bar.  Those  caeea  are  baaed  on  ui  en^ 
tirely  diftaroit  state  of  facta  from  the  caae 
at  bar. 

Plaintiffs  under  oath  have  disclaimed  In 
their  answers  to  the  affidavits  charging  con- 
tempt any  Intention  to  reflect  upon  the  court, 
or  to  In  any  way  obstruct,  impede,  or  inter- 
im with  said  causes  then  pending  by  the 
imbUcatlon  of  tbe  articles  In  questfon.  And 
no  evidence  was  introduced,  nor  was  any 
offwed,  tending  to  show  culpability  on  the 
part  of  tbe  plaintiffs  In  this  r^ard.  Coun- 
sel for  the  lower  court  in  their  brief  say: 
"In  the  present  case  it  was  neither  a  libel 
nor  slander  on  the  Judge  personally,  on  the 
court,  tbe  district  attorney,  tbe  Jury,  or  any 
of  the  court's  officers  to  write  the  articles  In 
question,  or  even  to  make  extensive  criti- 
cisms of  the  defendants  in  those  cases." 
Counsel  contend,  however,  that  the  tendency 
of  the  articles  was  to  impede  and  interfere 
with  the  trial  of  the  causes  concerning  which 
the  articles  were  written  and  published  by 
rendering  persons  who  might  read  the  ar- 
ticles unfit  to  act  as  Jurors  in  said  causes. 
This  is  the  impcntant,  In  fact,  it  is  the  con- 
trolling, question  presented  by  these  pro- 
ceedings. If  the  articles  tended  to  have  this 
effect,  the  publication  of  them,  under  the 
circumstances,  as  admitted  by  the  plaintiffs, 
was  an  unlawful  Interference  with  the  trial 
of  the  cause  to  which  the  article  referred. 
And  this  would  be  so,  r^ardless  of  whether 
the  articles  were  published  and  given  to  the 
public  with  good  or  bad  intent  9  Gyc  21; 
etate  V.  Howell,  80  Conn.  668,  69  Atl.  1057, 
12S  Adl  St  Bep.  141,  13  Ann.  Cas.  501. 
Wbere  an  act  la  adjudged  to  be  a  contempt 


of  court,  a  disavowal  by  the  contemner  of 
any  intent  to  commit  a  contempt  does  not 
necessarily  purge  him  of  the  offense,  but 
such  disavowal  may  be  considered  by  tbe 
court  In  rendering  Judgment  as  an  extenuat- 
ing circumstance.  9  Gyc.  25-26,  and  cases 
cited  In  note  37. 

As  sthted,  the  decisive  qaestlon  here  pre- 
sented is.  Did  the  irablication  of  the  articles 
in  question  by  the  Herald-Republican  tend 
to  interfere  with  and  Impede  the  trial  of  the 
causes  to  which  they  referred  by  disqualify- 
ing persons  who  might  read  them  from  serv- 
ing aa  Jurors  in  said  causes?  The  district 
attorney  alleges  in  his  affidavit  that  on  the 
day  (March  27,  IdlO)  tbe  confessions  of  Biley 
and  Thome  were  (Atalned  by  the  police  offi- 
cers tb^  were  given  to  representatives  of 
the  daily  newspapers  of  Salt  Ijake  Gi&,  and 
on  the  following  day  "each  of  said  dally 
newspapers,  taidudlng  tbe  Salt  Lake  Herald- 
KepubUcan,  in  Salt  Lake  City,  Utah,  pabliiib- 
ed  the  said  craifesslons  in  full."  On  June  IS, 
1910;  tbe  case  of  State  r.  BU^  was  called 
for  trial,  and  one  JnnHF  waa  secnred  firom 
the  paiMl  of  Jurors  then  in  attsndance  for  the 
trial  of  aald  caua&  On  the  following  morn- 
ing the  first  of  the  pubUcatlons  con^OalDed  of 
aKieared  in  tbe  Herald-BepubUcan.  Tbe 
question  r^rdlng  the  effect  the  article  bad 
on  the  Jurors  who  were  called  into  the  Jury 
box  in  that  case  waa  carefitily  conaidoed  by 
this  court  in  an  oiilnlon  affirming  the  convic- 
tion ot  BUC7  for  tbe  murder  of  FasseU. 
State  T.  BJlesy,  126  Paa  294.  The  question 
waa  raised  in  tliat  case  by  a  motion  for  a 
change  of  voine  baaed  <m  the  publication  of 
the  article.  This  court,  after  setting  forth 
tbe  substance  of  tiie  article,  disposed  of  the 
questlw  as  follows:  "The  Important  ques- 
tion therefore'  la:  Ought  the  raurt  to  have 
been  satiafied  from  the  showing  made  that 
the  defendant  could  not  obtain  a  fair  and 
Impartial  trial  in  Salt  Lake  county?  Tbe 
court,  in  commenting  and  passing  on  the  mo- 
tion, said:  *I  do  not  think  there  is  any  ground 
for  a  diange  of  venue.  The  examination  of 
the  Jurors  did  not  disclose  such  feeling  as 
would  warrant  a  change  of  venue.  *  *  « 
yome  of  them  were  disqualified  by  reason  of 
having  read  the  paper;  but  none  of  them 
Indicated  any  hi^tillty  to  the  defendant 
•  •  *  There  is  no  Indication  of  public 
feeling  In  the  examinations  of  the  Jurors,  and 
the  article  in  this  morning's  paper  would  not 
tend  to  arouse  public  feeling  in  the  sense  that 
It  would  be  unsafe  for  the  defendant  to  go 
to  trial.'  The  views  of  the  court  thus  ex- 
pressed respecting  the  effect,  if  any,  that  the 
newspaper  article  had  on  the  proceedings  and 
the  general  state  of  public  opinion  in  Sail 
Lake  county  towards  the  defendant,  are 
fully  supported  by  the  record.  Of  all  the 
jurors  examined  only  seven,  so  far  as  shown 
by  the  record,  read  the  article  In  question, 
and  one  of  tbe  seven  was  accepted  and  sworn 
to  try  tbe  casa  Another  of  the  Jurors  who 
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had  read  tbe  article  was  passed  for  caase 
by  the  prosecatioD  and  defense,  and  was 
challenged  peremptorily  by  tbe  state.  In 
fact,  after  the  second  day  of  the  trial,  nei- 
ther the  prosecution  nor  the  defense  seemed 
to  rejjard  the  article  mentioned  as  an  element 
or  factor  In  the  case.  Some  of  the  jurortt 
were  not  even  Interrogated  in  reference  to 
the  article.  And  we  think  the  examination 
of  the  Jurors  generally  shows  conclaslTely 
that  tbe  public  sentiment  in  Salt  Lake  coun- 
ty towards  tbe  defendant  was  not  such  as 
would  tend  to  prevent  him  from  having  a 
fair  and  Impartial  trial.  The  court  at  the 
time  of  the  motion  for  a  change  of  venue 
stated  that  If,  upon  further  examination  of 
the  jurors,  It  should  appear  that  the  defend- 
ant was  prejudiced  by  tbe  publication  of  the 
newspaper  article  mentioned,  leave  would  be 
granted  the  defendant  to  renew  bis  motion 
for  a  change  of  venue.  This  the  defendant 
did  not  do.  He  went  to  trial  without  further 
objection,  and  submitted  '  tbe  case  to  the 
Jury  without  having  exhausted  his  peremp- 
tory dOallengefl.  In  fact,  we  think  It  clearly 
appears  from  the  record  that  no  greater  dliU- 
cnlty  wu  experienced  in  obtaining  a  jury 
than  la  usually  met  with  In  this  class  of  cas- 
es. We  are  therefore  of  the  opinion  that 
the  court  did  not  err  In  denying  the  motion 
for  ft  change  of  Tcnue-**  ^e  opinion  also 
discloses  that  Riley  In  tals  affldavlt  filed  In 
support  of  his  motion  for  a  change  of  venue, 
allegea  that  at  the  time  the  crime  was  com- 
mitted for  which  he  was  on  trial,  and  ft>r 
several  days  thereafter  "the  public  Journals 
of  Salt  Lake  City  published  full  and  detail^ 
accounts  of  the  tragedy  all^^  and  of  the  par- 
ties concerned  therein,  alleged  to  have  beat 
the  parties  who  perpetrated  the  alleged  crimes 
*  *  *  and  made  such  strong  statements 
of  the  evidence  and  all  matters  *  .  *  * 
connected  therewith  that  public  opinion  form- 
ed very  strongly  against  this  defendant,  and 
considerable  excitement  was  created  in  the 
public  mind  at  that  time  on  account  of  the 
transactton  as  allied  In  the  newspapers, 
which  excitement  and  public  opinion  ran  so 
high  that  the  county  officials  having  this 
defendant  In  custody  were  compelled  to  re- 
move him  from  the  county  jail  to  the  Utah 
State  Prison  to  prevent  him  being  a  victim 
of  mob  violence.  «  *  *  [Reference  Is  here 
made  to  the  newspaper  article  mentioned,  a 
copy  of  which  is  attached  to  the  affidavit  and 
made  a  part  thereof.]  That  he  has  reason  to 
believe,  and  does  believe,  that  the  said  Her- 
ald-Kepubllcan  has  a  large  circulation  and 
is  extensively  read  throughout  Salt  Lake 
county,  and  that  the  article  herein  referred 
to  and  made  a  part  hereof  has  and  will  mold 
public  opinion  as  to  render  a  fair  and  impar- 
tial trial  impossible  in  Salt  Lake  county. 
Affiant  further  believes  that,  by  reason  of 
the  sentiment  heretofore  created  and  revived 
and  extended  by  tbe  article  hereto  attached, 
jostloe  cannot  be  had  In  Salt  Lake  county. 


•  •  • "  No  counter  affidavits  were  filed. 
Tbe  district  attorney  then  contended,  and  the 
court  ruled,  that  tbe  publication  of  the  ar- 
tide  even  when  considered  in  connection  with 
other  "detailed  accounts  of  the  tragedy,'* 
theretofore  published  In  "the  public  Journals 
of  Salt  Lake  City,"  did  not  prevent,  or  tend 
to  prevent,  Riley  from  having  a  fair  trial  by 
an  impartial  Jury.  This  nillng  was  made  on 
the  same  day,  June  14,  1910,  and  Immediate- 
ly following  the  making  of  the  order  directing 
the  district  attorney  to  commence  proceed- 
ings against  the  Herald-RepubUcan  for  con- 
tempt of  court  On  June  23,  1910,  the  day 
on  which  Riley  was  convicted  of  the  murder 
of  Passell,  the  district  attorney  made  and 
filed  the  affidavit  on  which  these  proceedings 
are  based.  It  Is  alleged  In  the  affidavit  "that 
said  publication  •  •  ♦  did  greatly  prej- 
udice and  bias  the  minds  of  many  persons 
throughout  said  county  against  the  defend- 
ant  (Riley)  so  on  trial,  and  did  greatly  prej- 
udice and  bias  the  minds  of  many  persons 
who  were  prospective  trial  jurors  in  said  cause 
against  said  defendant,  so  that  It  became  and 
was  very  difficult  to  secure  qualified  trial  ju- 
rors for  the  trial  of  said  case;  •  *  •  that 
many  of  said  fifty  prospective  Jurors  fr^er- 
rlug  to  00  jurors  brooght  into  court  on  a  spe- 
cial venire  Issued  June  13,  1910^  read  said 
Thorne  confesalon  so  pubU^ed  In  said  paper 
before  their  attendance  upon  court  at  10 
o'clock  a.  m.  on  said  day,  and  the  reading 
of  sold  publication  caused  such  a  prejudice 
against  said  Hays  (RUey)  in  the  minds  of 
many  of  said  BO  Jurors  that  by  reason  there- 
of they  imte  not  qualified  to  act  as  Jurors  In 
said  caae."  After  the  filing  of  this  affidavit  1^ 
the  district  attorney,  BUey  moved  the  court 
for  a  new  trloL  The  court  denied  the  ntoti(m 
and  sentenoed  Biley  to  be  executed. 

It  seems  that  the  district  attorns  and  the 
trial  court  proceeded  upon  tlw  theory  that  so 
far  OS  Riley  was  concerned,  who  was  on  tzlsl 
for  his  life,  the  publication  of  the  article  nei- 
ther prejudiced  nor  tended  to  prejudice  the 
cause,  but  for  the  purpose  of  inroceeding 
against  the  Herald-Repnbllcan  for  contempt 
of  court  the  publication  of  the  article  was 
calculated  to  prejudice,  and  In  fact  did  "great- 
ly prejudice,"  the  cause.  And  In  the  Judg- 
ment of  the  court  it  is  redted  that  "the 
court  finds  and  adjudges  that  the  said  Her- 
ald-Republican Publishing  Company,  a  corpo- 
ration, is  ffuilty  of  contempt  as  diarged  In 
the  affidavit"  These  two  positions  are  an- 
tagonistic to,  and  at  variance  with,  each  oth- 
er. If  the  article  had  the  prejudicial  effect 
on  the  community  in  Salt  Lake  county  and  on 
"tbe  minds  of  many  persons  who  were  pro- 
spective jurors,"  etc.,  claimed  for  It  in  Riley's 
affidavit,  and  in  the  affidavit  filed  by  the 
district  attorney,  and  as  found  by  the  trial 
court  in  its  judgment  against  the  Herald-Re- 
publican, he,  Riley,  was  entitled  to  a  change 
of  venue,  and,  not  having  obtained  a  change 
of  the  place  of  trial,  he  should  have  been 
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granted  a  new  trIaL  But,  as  we  have  point- 
ed out,  the  record  In  that  case  afiirmatlrelT 
shows  that  the  publication  did  not  have  the 
pernicious  effect  claimed  for  It  In  the  two  af- 
fldavits  mentioned  and  as  found  bj  the  trial 
court  In  rendering  Judgment  against  the  Her- 
ald-Republican. In  fact,  the  record  In  that 
ease  tends  to  show  that  the  article  had  no 
prejudicial  effect  whatever  in  the  trial  of  the 
case.  As  stated  by  this  court  in  the  opinion 
alllrmlng  the  Judgment  In  that  case:  "After 
the  second  day  of  the  trial,  neither  the  prose- 
cuUim  nor  the  defense  seemed  to  regard  the 
article  mentioned  as  an  element  or  factor  In 
the  case.  Borne  of  the  Jurors  were  not  even 
Interrogated  In  reference  to  the  article." 
And  the  trial  court,  1^  denying  Riley  a 
change  of  venue  and  overruling  his  motion 
for  a  new  trial,  In  effect  held  that  hla  rlgbts 
were  not  prejudiced  the  publication  of  the 
article.  These  roUnga  were  sustained  by  this 
court  in  the  opinion  referred  to,  which  cor- 
rectly reflects  the  record  as  made  by  the  low- 
er court  It  iB  therefore  Judicially' determin- 
ed both  by  the  trial  court  and  this  court  that 
the  publication  of  the  article  did  not  pre- 
vent RUey  from  having  a  fair  and  impartial 
trial  by  an  impartial  Jury. 

The  Herald-RepnbUcan  In  its  answer  "dis- 
claims any  Intention  whatever  to  reQect  up- 
on the  court,  or  In  any  way  show  any  dis- 
respect therefor,  or  to  in  any  way  Interfere, 
obstruct,  or  Impede  the  proceedings  of  said 
cause  (State  v.  RUey)  then  on  trial  In  said 
court,  by  the  publication  of  said  article," 
and  it  further  alleges  that  the  article  was 
published  as  an  item  of  newa  As  hereinbe- 
fore observed,  there  is  nothing  in  the  article 
Itself  which  Indicates,  or  that  Justlfles  an 
inference,  that  it  was  published  with  Intent 
to  Interfere  with  the  trial  or  to  in  any  way 
influence  the  action  of  any  one  connected 
with  the  trial  of  the  cause.  The  article 
consists  of  a  dispassionate  redtal,  in  a 
general  way,  of  the  facts  and  circumstances 
of  the  killing  of  Fassell,  and  the  arrest  of 
Riley  and  Thome,  together  with  Thorne'a 
confession  which  had  theretofore  hem  pub- 
lished In  the  Salt  Lake  dally  newspapers, 
inclnding  the  Herald-Republican.  We  there^ 
fore  have  a  case  in  which  a  party  is  cited 
into  court,  adjudged  guilty  of  contempt  of 
court  for  the  publication  of  an  article  mere- 
ly as  an  item  of  news,  without  any  inten- 
tion, so  far  as  shown  by  the  record,  of  In- 
terfering with  the  proceedings  of  the  court, 
and  which  In  no  way  reflected  upon  or  show- 
ed any  disrespect  for  the  court,  and  did 
not,  as  shown  by  the  record  of  the  case  to 
which  it  referred,  interfere  with  or  preju- 
dice said  case. 

I  have  found  no  case,  tithw  state  or  fed- 
eral. In  which  It  la  held  that  the  publica- 
tion of  an  article  In  a  newspaper  concerning 
a  pending  action,  whld)  Is  given  to  the  pub- 
lic merely  as  an  Item  of  news,  and  which  In 
no  way  reflecta  upon  the  court  or  its  officers, 


and  does  not  purport  or  assume  to  dictate 
or  suggest  what  the  action  of  any  one  con- 
nected with  the  cause  to  wlilch  it  reten 
should  be,  and  which  contains  no  statement 
i  or  matter  that  would  tend  to  Intimidate  any 
j  witness,  juror,  or  other  person  connected 
;  with  the  action,  and  which  both  the  trial 
I  and  appellate  court  held  did  not  prejudice 
I  the  trial  of  the  caose,  and  which  the  record 
of  .the  cause  to  whldi  the  article  referred 
affirmatively  showed  did  not  Interfere  with 
or  Impede  the  trial  of  the  action,  Is  contempt 
of  court  True,  the  trial  Judge,  at  the  time 
he  overruled  Riley's  motion  for  a  change  of 
venue,  remarked  that  "the  pxamination  of 
the  Jurors  did  not  disclose  such  feeling  as 
would  warrant  a  change  of  venue.  •  •  • 
Some  of  them  were  disqualified  by  reason  of 
having  read  the  paper."  The  court  evident- 
ly referred  to  f<)rmer  Issues  of  the  paper, 
because  the  record  of  the  case  then  on  trial, 
as  incorporated  In  the  opinion  of  this  court, 
shows  that  at  the  time  these  remarks  were 
made  none  of  the  Jurors  had  beat  lnta^ 
ro gated  regarding  the  artlde  In  question. 
Counsel  for  the  state,  in  their  discussion 
of  the  case  in  their  brief,  say:  "It  Is  ap- 
parent that,  when  a  court  once  finds  In  any 
case  that  published  statements  do  not  tend 
to  embarrass  the  administration  of  the  law 
or  to  prevent  a  fair  trial  on  the  merits  of 
a  case  then  pending,  of  course,  the  contempt 
charge  must  fall  at  once  to  the  ground,  be- 
cause the  whole  foundation  is  taken  from 
under  the  charge."  As  suggested,  the  trial 
court  by  denying  Riley's  motion  for  a  change 
of  venue  in  effect  held  that  the  article  did 
not  tend  to  prevent  the  defendant  from  hav- 
ing a  fair  trial,  and  later  on,  in  overruling 
his  motion  for  a  new  trial.  In  effect  held 
that  the  article  as  a  matter  of  fact  had  not 
prevented  him  from  having  a  fair  trial  by 
an  Impartial  Jury.  And  the  opinion  of  this 
court  in  that  case  clearly  shows  that  the 
publication  of  the  article  did  not  interfere 
with  or  Impede  the  trial  of  the  case. 

What  I  have  said  regarding  the  first  ar- 
ticle published  ,and  Ita  effect  upon  ttie  case 
to  which  It  referred  applies  with  equal  or 
greater  force  to  the  second  publication.  The 
district  attorney.  In  the  second  affidavit  filed 
by  him,  recited  that  In  the  case  of  State  t. 
Thome  six  Jurors  were  secured  on  the  first 
day  of  the  trlaL  Thus  the  rapidity  with 
which  Jurors  were  secured  to  try  the  case. 
In  view  of  the  fact  that  Thorne's  confession 
had  been  published  at  least  once  in  all  of 
the  Salt  I^ke  dally  newi^pera  and  twice 
In  the  Herald-Bepubllcan,  tends  to  show,  if 
It  t«i^  to  show  au3-thlng  In  r^ard  to  the 
point  under  consideration,  that  the  article 
did  not  tend  to  interfere  with  or  impede  tiie 
trial  of  the  cause. 

I  am  clearly  of  the  opinion  tliat  the  ad- 
mitted facta,  and  these  are  the  only  tacts 
all^^  that  can  be  coniddered,  do  not  show 
or  tend  to  show  that  the  plaintlfEs,  or  either 
of  them,  were  guilty  of  cratentpt  of  court 
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and  that  tbe  contt  In  adjudging  them  guilty 
of.  contempt  acted  without  Jorlsdlctlon,  and 
that  the  jQ^ment  ahouLd  be  annoUed  and 
the  plain  tlffa  diachaTKed. 


BIOTH  T.  8GHULTZ  et  bL 

iSnpreme  Oonrt  of  Idaho.   Dee.  18,  1M2.  On 
Petition  tor  BdieaxiBf ,  Jan.  29,  IWfl.) 

(8viiaJni$  hy  t\9  Court.) 

1.  Vbndob  ahd  Pubchaskb  (I  188*)— BtaTOP- 
PXL  TO  Dint  Titlk  of  Vihdos. 

In  an  action  to  foreclose  a  vendor's  lien  on 
real  estate,  a  third  part;,  who  has  purchased 
the  property  from  the  original  vendee  and  taken 
an  absolute  deed  to  the  property  and  holds  his 
title  onder  such  deed,  cannot  be  heard  to  main- 
tain that  the  original  conveyance  to  such  third 
party's  vendor  was  a  mortcue  and  not  a  deed, 
and  that  it  did  not  pass  Bde  to  the  propertr* 
In  other  words,  he  cannot  both  claim  under  tne 
deed  and  against  Hia  same  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purcbaser.  Cent  Dig.  H  881-8^ ;  Dec.  Dig.  f 

2.  Tehdob  ahd  Pubchabbb  (I  266*)— Bu- 
Dxu  or  Yemdob— LiEir— "Waxvse." 

Where  a  person  sells  real  estate  to  a  mar- 
ried man  and  conveys  the  same  by  good  and 
snfficient  deed  and  takes  as  a  part  of  the  pur- 
chase price  ptomlasory  notes  executed  by  the 
Tendee  and  tb»  vendee's  wife,  kOd,  that  the 
signature  of  the  wife  to  such  notes  does  not 
ocmititute  such  secnrity  as  will  amount  to  a 
waiver  of  the  vendor's  uen  within  the  provisions 
of  section  3442  of  the  Bevised  Codes  of  this 
•tote. 

[Sd.  Note^Tor  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  687,  713-760;  Dec 
Dig.  I  26i* 

For  other  definitions,  see  Words  and  Phrases, 
vol  8,  pp.  7875-7881.] 

8.  VBHDOB  ahd  PUBCHASa  (I  265*)— RlOHTS 

OF  Pabizxs— Bora  Fxdi  PuwmAiBUDU— No- 

TicB  or  VinooB'a  Lien. 

Where  the  purchaser  of  real  estate  is  noti- 
fied at  the  time  he  purctiasea  that  the  land  has 
not  been  paid  for  In  full,  and  the  original  own- 
er of  the  land  is  at  that  time  residing  on  the 
land,  and  be  also  notifies  the  purchaser  that  the 
full  purchase  price  has  not  yet  been  paid,  hM, 
th^t  such  purchaser  is  chargeable  with  notice 
that  the  original  vendor  has  a  Uen  on  the  profh 
erty  for  the  balance  of  his  purchase  price  and 
is  chargeable  with  the  duty  of  investigating  and 
inquiring  as  to  the  amount  due  under  such  Uen. 

Wd.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser.  Oent.  Dig.  |f  700-712 ;  Dec.  Dig.  | 
266.*] 

4.  VXNDOB  AHD  PUBOEASKB  <|  281*)— REUB- 

DiEs  OF  Vbndob— Fobbolosdrb  or  Lien — 

Dtidbnce. 

Evidence  in  this  ease  examined  and  hM 
fluffident  to  support  the  findings  and  Judgment 
that  the  purchaser  of  real  estate  had  notice  of 
the  existence  of  a  vendor's  Uen  on  the  property. 

CEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Oent  Dig.  IS  782-784 ;  Dec.  Dig.  { 
281,*] 

5.  Vbndob  and  Pukchasbb  ({  284*)— Fobe- 
CLosuBB  or  Vendob'b  Libn— Ahount  or 
Recovbbt— Attobnet's  Fbe. 

Evidence  examined  and  held  not  sufficient 
to  support  the  Judgment  for  attorney's  fees. 

[Ed.  Note.— For  other  eases,  tee  Vendor  and 
Purchaser,  Oent  Dig.  |  830;  Dee.  Dig.  S 
284.*] 


(AidUlonat  SytUbut  »v  Bittoriai  Staff.) 

6.  Vendob  ahd  Pubohaseb  <i  265*)— B&r- 
roBOEUENT  or  Vendob'b  Lien— Amoukt  or 
Recovebt. 

That  a  purchaser  of  land  has  paid  a  mort- 
gage, assumed  as  part  of  the  price,  does  not  en- 
title him,  on  foreclosure  of  the  Uen  of  the  ven- 
dor of  his  vendor,  to  reimbursement  of  the 
amount  so  paid  before  satisfaction  of  the  Uen. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
J^rehaser.  Oent  Dig.  ||  700-T12;  Dec.  Dig.  i 
286.*] 

Appeal  from  District  Oourt,  Lewis  Coun- 
ty;  E.  a  Steele,  Judge. 

Action  by  Theodore  W.  Smith  agalnat  J. 
A.  Schultz  and  others.  F^om  a  Judgment 
for  plaintiff,  defendant  Bank  of  Nez  Perce 
and  another  appeaL  Modified  and  aflirmed. 

Bugene  CNelU,  of  Lewlaton,  for  aiv^ 
lantai    F.  BL  Vogg,  itf  M«b  Peroet  tor 

AILSHIS^  J.  4nilB  •etloD  was  Inatttoted 
tor  the  foredoBiire  ttf  a  rendor'a  Uen  on  480 
acrea  of  land.  Tli«  amonnt  alleged  to  be 
due  WBB  16^000  and  Intereet  evMenced  by 
four  pronfisBory  notes.  Judgment  was  en- 
tered for  the  plaintiff,  and  detendant  ap- 
pealed. 

The  aaalgnments  of  emar  are  too  numerous 
to  be  takoi  np  In  detail,  and  indeed,  as  we 
view  tliem.  tbey  are  all  redndUe  to  s  tew 
propoaltl(Hi8  irtildi  we  diaU  group  and  treat 
brlefiy  beraln.  It  appears  Out  J.  A.  Sdraltn, 
IndiTidually  and  aa  president  and  principal 
owner  of  tbe  capital  stock  of  the  Farmen 
Store  Company  had  some  dealings  with  re- 
spondent, Theodore  W.  Smith,  and  advanced 
blmmone^and  flnallytookadeed  totheland 
here  in  question  as  security  for  the  amount 
due  from  Smith  to  tlie  FKnam  Store  Com- 
[Any.  The  boslneBs  ran  along  ttuit  way  tor 
some  time,  and  finally  they  had  a  s^amuit 
and  it  was  agreed  that,  In  omsideration  of 
the  amonnt  due  and  Oa  execatlon  of  the  fimr 
promissory  notea,  aggregaUnf  95,000,  Sdinlts 
ahonld  hare  the  land,  and  that  (be  deed 
which  had  prerlonaly  been  hdd  as  secnrity 
should  become  an  absolnto  conveyance  and 
should  be  so  regarded  and  treated.  The 
notes  wm  accordingly  executed,  and  the 
busineBS  transactions,  with  r^erence  to  ttw 
sale  of  the  land,  were  tiiereupon  clraed.  In 
the  meanwhile  Smith  seems  to  have  been 
real  ding  on  the  land  at  such  times  aa  he  was 
In  the  county.  On  the  other  band,  he  had 
been  absent  from  the  county  a  considerable 
portion  of  the  time  since  the  first  transac- 
tion. Abont  ttie  same  time  Schulta,  who  had 
been  in  the  employ  of  the  bank  of  Nez  Perce, 
became  indebted  to  the  bank,  and  also  the 
Farmers  Store  Company,  of  which  Schnltx 
vras  president  and  principal  owner,  became 
likewise  heavily  Indebted  to  the  bank.  In 
settling  this  Indebtedness,  Schultz  deeded 
the  land  previously  acquired  from  Smith  to 
the  bank,  and  the  bank  subsequently  con- 


*For  ether  easos  see  sams  topia  sad  ssetlon  NUU BBB  la  Deo.  Dig.  A  Am.  Die  Ker-Ne.  Sviss  ft  Rss'r  Zadms 


Digitized  by 


Idaho) 


SMITH  T. 


SCHULTZ 


641 


▼eyed  the  land  to  the  appellant  O.  M.  Ool- 
Una,  who  was  president  of  the  bank. 

The  following  are  the  essmtial  anesdons 
which  are  presented  on  this  appeal,  and  the 
deterznination  of  which  will  be  dedstve  of 
the  case:  First,  does  the  fact  that  the  con- 
veyance from  Smith  to  Scholts  in  the  first 
place  was  Intended  as  a  mortgage  defeat 
Smith's  right  to  assert  a  vendor's  lien  and 
to  foreclose  the  same?  Second,  does  the  fact 
that  Schaltz's  wife  signed  the  four  notes  rep- 
resenting the  balance  of  the  purchase  price 
for  the  land  constitute  security  and  amount 
to  a  waiver  of  the  vendor's  Uen?  And,  thlrdt 
if  Smith  Is  entitled  to  assert  a  vendor's  Uen 
against  the  property,  is  there  sufficient  evi- 
dence in  the  record  to  show  that  Collins 
had  either  actual  or  constructive  notice  of 
Smith's  lien  at  the  time  of  his  purchase  from 
the  bank,  and  had  the  bank  either  actual  or 
constructive  notice  of  the  Uen  at  the  time 
of  its  purchase  from  Schultz?  The  answer 
to  these  questions  will  be  determinative  of 
the  case  and  will  cover  all  the  material  and 
essential  assignments  of  error  presented  by 
appellants. 

[1]  Addressing  our  attention  to  the  first 
question  above  suggested,  it  may  be  observed 
that  there  Is  no  controversy  or  dispute,  but 
that  the  conveyance,  when  first  given  by 
Smith  to  Schultz,  was  intended  as  secnrl^ 
and,  under  the  dedilonB  of  this  court,  was 
a  mortgage.  Kelley  v.  Leachman,  8  Idaho 
(Hash.)  392,  29  Pac.  840 ;  Felland  v.  Vollmer 
M.  ft  M.  Co.,  6  Idaho,  120,  53  Pac.  268;  Han- 
nab  V.  Vensel,  19  Idaho,  796,  116  Pac.  115; 
Bergen  v.  Johnson,  21  Idaho,  619,  123  Pac. 
485.  The  parties  to  this  action,  however, 
are  confronted  with  a  number  of  subseQuent 
transactions  which  have  become  admitted 
facts  in  the  case  that  necessarily  change 
their  relations  to  the  original  transaction. 
After  the  adjustment  of  the  accounts  between 
Smith  and  Schultz,  an  actual  sale  took  place, 
and,  while  no  new  deed  passed  from  Smith 
to  Schultz,  it  is  clear  and  apparent  from  the 
record  that  It  was  the  agreement  and  un- 
derstanding between  them  that  the  orig- 
inal deed  should  stand  as  an  absolute  deed 
of  a  fee-simple  title  from  Smith  to  Schultz, 
and  the  deed  on  its  fftce  purported  to  con- 
vey a  clear  and  fee-simple  title.  All  their 
subsequent  dealings  were  had  upon  the 
theory  and  basis  that  this  did  convey  a  clear 
and  perfect  title,  and  the  notes  were  given 
by  Schultz  to  Smith  on  that  theory  and  un- 
derstanding. 

The  author  In  20  Am.  ft  Eng.  Bncy.  (2d 
Ed.)  942,  says:  "The  voluntary  surrender  or 
cancellation  of  a  defeasance  or  an  Instru- 
ment In  the  nature  of  one,  as  a  general  rule, 
renders  the  conveyance  absolute  and  vests 
complete  title  In  the  grantee  therein.  Such 
a  case  Is  an  exception  to  the  maxim,  'Once  a 
mortgage,  always  a  mortgage."  "  In  Green  v. 
Butler,  26  Cal.  596,  the  court,  speaking  of 
this  same  principle  of  law,  said:  "Where  a 
^leed  and  defeasance  are  in  separate  taistru- 
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ments,  thus  constttntlnc  a.  mortgage,  a  pur- 
chase of  the  equity  of  redemption  by  the 
mortgagee  from  the  mortgagor  for  Its  full 
value,  and  a  surrender  of  the  defeasance  to 
the  mortgagee  to  be  canceled,  and  the  reten- 
tion of  It  by  the  mortgagee,  is  In  law  a  can- 
cellation of  the  defeasance,  though  not  ac- 
tually destroyed."  To  the  same  eftect,  see 
note  to  case  of  Bradbury  v.  Davenport,  56 
Am.  St  Rep.  105;  Oravlee  T.  LamUn,  120 
Ala.  210,  24  South.  766. 

There  is  still  another  and  equally  valid 
reason  why  appellants  cannot  now  urge  that 
the  original  conveyance  from  Snilth  to 
Schulta  was  a  mortgage  only.  They  are 
claiming  their  title  through  this  same  deed. 
The  law  is  well  established  that  "a  party 
cannot  be  permitted  to  claim  under  and 
against  the  same  deed."  Oihson  v.  L^n,  115 
U.  S.  439.  6  Sup.  Ct  129.  29  L.  Ed.  440;  11 
Ency.  of  Law,  446.  Of  course,  the  deed,  be- 
ing absolute  on  its  face,  though  intended  as 
security,  could  have  furnished  a  basis  for 
innocent  purchasers  to  acquire  a  valid  title, 
but  the  title  would  not  be  valid  if  they  had 
notice  of  the  fact  that  the  couTeyance  was 
only  Intended  as  security.  If,  on  the  other 
hand,  th^  had  no  notice  of  the  fact  that  It 
was  intended  as  security  only,  and  purchased 
on  the  theory  that  title  was  absolute,  and  at 
the  same  time  had  notice  that  the  original 
vendor  had  a  Uen  on  the  property  for  the 
balance  of  the  purchasfB  prlce^  th^y  would 
not  be  allowed  to  subsequently  deny  the  ab- 
solute character  of  the  conveyance  in  order 
to  defeat  the  vendor's  lien.  They  must  adopt 
one  theory  and  pursue  that  consistently  and 
adhere  to  It  as  well  when  it  proves  detri- 
mental to  their  Interests  as  when  it  proves 
benefidaL  It  Is  clear  to  us  that  the  appel- 
lants cannot  urge  at  this  time  that  the  con- 
veyance from  Smith  to  Schultz  was  only  a 
mortgage  and  did  not  pass  a  clear  title. 

11]  Passing  to  the  second  proposition,  as 
to  whether  or  not  the  fact  that  Mrs.  Schultz 
signed  these  promissory  not^  with  her  hus- 
band for  the  balance  of  the  purchase  price 
of  the  land  constitutes  such  security  as 
amounts  to  a  waiver  of  a  vendor's  Uen,  we 
find  that  discussed  in  a  two-fold  aspect 
First,  tf  this  was  purchased  by  Schultz,  the 
husband,  as  appears  to  have  been  the  case^ 
then,  under  the  decisions  of  this  court,  the 
wife  did  not  become  responsible  on  the  note. 
Bank  of  Commerce  v.  Baldwin.  12  Idaho, 
202,  85  Pac  497.  Under  the  statutes  of  this 
state  and  the  decisions  of  this  court,  "A  mar- 
ried woman  cannot  bind  herself  personally 
foe  the  payment  of  a  debt  that  was  not  con- 
tracted for  her  own  use  or  benefit  or  for  the 
use  or  benefit  of  her  separate  estate,  or  In 
connection  with  the  control  and  management 
thereof  or  in  carrying  on  or  conducting  busi- 
ness therewith,"  unless  the  contract  and  ob- 
ligation Is  made  so  as  to  create  a  lien  or  In- 
cumbrance on  her  separate  estate  or  some 
portion  thereof  as  security  for  the  payment 
of  the  debt   In  this  case  it  would  appear 
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that  the  property  purchased  did  not  become 
the  separate  property  of  the  wUe,  and  that 
it  was  not  purchased  tor  her  separate  use  or 
benefit  nor  inured  to  the  benefit  of  her  sep- 
arate estate.  Her  signature  to  the  note 
would  not  therefore  constitute  security  with- 
in the  meaning  of  the  provisions  of  the  stat- 
ute. Section  3442,  Rev.  Codes.  See,  also, 
Feltom  T.  Smith,  84  Ind.  485;  Oravlee  t. 
Lamkln,  120  Ala.  210,  24  South.  756;  Ver- 
mont Loan  &  Trust  Go.  t.  McOregor,  6  Idaho, 
510,  51  Fac.  104;  Strode  t.  MUler,  7  Idaho. 
1Q»  69  Pac.  898.  II,  howerer,  as  suggested  on 
the  otiier  hand,  this  property  became  com- 
mnnlt7  property  and  therefore  a  kind  of 
partnership  property  between  the  husband 
and  wife,  then  the  wife's  signature  to  the 
note  would  not  constitute  securl^  within 
the  contonplatlon  of  the  statute,  but  would 
merely  be  evidence  of  the  community  indebt- 
edness or  the  signature  of  one  itt  the  purchas- 
ers, In  whidi  event  it  woold  not  constitute 
secnritr  within  the  pnrview  ci  the  statute. 

[1,4]  The  neztand  important  question  pre- 
sented la  the  BOffldency  of  the  evidence  to 
show  that  the  apptitants  here  had  either  ac* 
tnal  or  constraetlve  notice  of  the  reotond- 
ent%  Hen  aa  a  vendor  ot  the  propwty.  On 
this  question  the  erldoice  Is  vei7  conflicting, 
but  a  court  could  not  aay  there  is  no  nibatan- 
ttal  evidence  to  support  tiie  contention  that  ap- 
p^antBhad  notice  ot  this  lien.  Schnlts  testi- 
fied positively  that  he  notified  CoUtau  before 
the  sale  that  he  stUl  owed  C0.000.  Smith 
also  testified  that  he  told  ColUns  prior  to  the 
lattac'B  purchase  of  iSi»  property  tiiat  he  had 
not  been  paid  in  fall  tor  the  land.  OoUina 
does  not  deny  that  Sdiults  advised  him  that 
he  was  stlU  owing  something  on  this  land, 
but  says  he  passed  it  by  l^tly  as  a  matter 
not  concerning  him.  There  Is  also  evidence 
In  the  record  tending  to  show  that  Smith 
was  living  on  the  land  immediately  prior  to 
Collins*  pnrdiase  of  the  sam%  and  that,  when 
Collins  went  to  look  over  the  place,  he  saw 
Smith  on  the  land  and  talked  with  him. 
The  evidence  on  the  qnestiou  of  notice  la  cer- 
tainly not  satisfactory,  bat  that  is  not  at 
all  stranga  On  a  question  of  this  kind,  and 
in  a  case  ot  this  character,  it  Is  to  be  ex- 
pected that  there  would  be  a  sharp  conflict 
In  the  evidence  as  to  whether  the  purchaser 
had  notice  of  the  vendor's  lien.  It  is  such 
cases  that  get  into  court.  Where  there  is  no 
conflict  in  the  evidence,  there  Is  seldom  any 
litigation.  Our  examination  of  the  evidence 
on  this  point  has  served  to  convince  us  that 
we  would  not  be  justified  in  holding  It  to- 
sufficient  to  support  the  flndlngs  that  the  ap- 
pellants had  notice  of  respondent's  lien. 

[I]  Another  question  has  been  urged  on 
this  appeal  which  deserves  some  considera- 
tion. At  the  time  of  the  purchase  of  this 
land  by  Schultz,  and  his  sale  to  the  bank 
and  the  subsequent  sale  by  the  bank  to  Col- 
lins, there  was  an  outstanding  mortgage 
against  the  property  abrogating  about  92,200. 


This  obligation  was  asmimed  by  Scholtz  aa  a 
part  of  the  pordiase  price.  Since  that  time 
Collins  has  paid  the  mortgage,  and  it  la  now 
claimed  by  him  that,  if  resptrndent  la  to  be 
given  a  vendor's  lien  for  the  balance  of  the 
purchase  inlce,  Collina  should  first  be  reim- 
bursed for  the  amount  he  has  paid  out  <m 
this  mortgage.  The  trial  court  did  not  take 
this  view  of  the  ease,  bat,  on  the  contrary, 
gave  respondent  a  decree  of  foredoeaie  for 
the  balance  of  the  purchase  price  as  repre- 
sented by  the  purchase  price  notes  above 
considered.  We  think  the  judgment  of  the 
trial  conrt  was  oitirely  correct  The  12,200 
mortgage  was  assumed  as  a  part  of  the  pur- 
chase price,  and  Schnltz  agreed  to  pay  that 
to  the  mortgagee.  Collins  became  the  pur- 
chaser of  the  land  and  holds  the  title  to 
tlie  same,  and,  when  respondent's  lien  Is  sa^ 
Isfled,  It  will  only  complete  the  fall  payment 
of  the  purchase  price  to  the  original  veaHvt, 
Smith.  On  the  other  hand,  if  for  any  rea- 
son the  land  should  not  bring  at  fOrecloenre 
sale  enough  to  pay  the  mor^i^  and  re- 
spondent's lien,  it  would  resalt  in  denying 
respondent  the  fall  purchase  price  tor  Us 
land  to  the  extesat  of  whatever  deficiency 
might  result  from  sn^  sale.  Beqnndent  la 
clearly  entitied  to  have  his  lien  satlBlled  if 
the  land  will  sdl  tor  that  aiun  at  foreclosure 
sale. 

[S]  Finally  it  is  argued  by  the  appellanto 
tSaA  the  trial  court  erred  in  allowing  respond- 
ent judgment  for  attorney's  fee  in  the  sum 
of  9600  fm  foreelosuze  of  this  Uol  ^Is  con- 
tention  is  made  under  specification  No.  12 
of  insufficiency  of  the  evidence  to  support  the 
judgment,  and  la  baaed  upon  the  specific 
ground  **that  there  ia  no  evidence  in  the  rec- 
ord ehovlng  that  the  plaintiff  had  paid,  or 
agreed  to  pay,  his  attorn^  any  som  what- 
ever for  the  foredosure  of  said  mortgage,  or 
that  he  wae  to  receive  any  cmupaiaation 
titerefor."  Two  witnesses  were  produced  and 
testified  on  the  question  of  attom^'a  fee 
and  were  oroBS-ezamlned  tqr  counsel  for  ap- 
pellants. No  question  wbb  raised  In  tiie  low- 
er court  as  to  the  suffidoiqr  of  the  evldoKe 
In  this  respect,  and  an  examination  of  the 
evidence  convinces  the  writer  that  it  la  suf- 
ficient to  siufpOTt  the  Judgment  for  attorney's 
fee.  No  question  is  raised  In  this  case  by 
appellant  as  to  the  right  of  respondent  under 
the  law  to  recover  an  attorney's  i;ee  in  a 
case  of  this  kind.  The  question  is  rather 
presented  here  upon  the  theory  that  the  law 
supports  such  a  fee,  but  that  sufficient  evi- 
dence has  not  been  presented  to  Justify  its 
allowance. 

In  the  opinion  of  the  writer,  the  Judgment 
should  be  affirmed  as  to  the  attorney's  fee, 
but  the  majority  of  the  court  are  of  the  opin- 
ion that  it  should  bs  disallowed,  and  that  the 
Judgment  should  be  modified  to  that  extent 
We  conclude,  therefore,  that  the  Judgment 
should  in  all  respects  be  affirmed,  exces>t  aa 
to  attorney's  fee  allowed     the  lower  court, 
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and  be  modlfled  to  the  extent  of  dlBoUowlng 
such  fee. 

Jndgmoit  In  all  reapecte  affirmed,  except 
as  to  the  attom^'s  fee,  and  modlfled  in  that 
respect  so  as  to  disallow  the  attorney's  fee. 
Respondent  will  pay  the  costs  for  his  own 
brief,  and  an  txtbet  costs  of  this  appeal  will 
be  taxed  against  the  appeUanti, 

StTLLIYAN,  coneora. 

STEWART,  a  J.  (concnrrinff  qwdally). 
I  concur  In  all  that  Is  said  In  the  foregoing 
opinion,  except  that  portion  which  deals  with 
the  qneBtioD  of  attorney's  fees.  It  will  be 
observed  from  the  record  In  this  case  that 
this  Is  an  action  to  foreclose  an  equitable 
lien.  There  is  no  statute  in  this  state  which 
allows  attorney's  fees  in  a  case  of  this  kind; 
neither  was  there  a  contract  entered  Into  by 
the  parties  inrolved  which  provided  for  the 
payment  of  an  attorney's  fee  upon  foreclo- 
sure of  said  lien,  or  to  pay  an  attomey'B  faa 
under  any  circa  instances. 

Justice  AILSHIB  sets  forth  the  evidence 
Introdnced  apon  tbe  trial  with  reference  to 
the  attorney  fees  and  holds  that  such  evi- 
dence. In  his  opinion,  entitled  the  plalntUf 
to  recover  an  attorney's  fee.  I  am  of  the 
opinion  that  the  evidence  is  sufficient  to  Jus- 
tly the  allowance  of  an  attorney's  fee,  pro- 
vided there  was  a  law  which  allowed  such 
attorney's  fees  or  a  contract  made  providing 
for  tbe  payment  of  attorney's  fees.  There 
being  no  statute  In  this  state  which  allows 
such  fees,  and  no  contract  having  been  made, 
DO  fees  can  be  allowed  in  this  case,  notwith- 
standing the  evidence  that  was  given.  The 
attorney's  fees  cannot  be  recovered  because 
there  Is  no  law  authorizing  the  same,  and 
not  because  of  the  InsoffldaicT  of  the  evl- 
dence. 

On  FetltUm  for  Eehearlng. 

AILSHIB,  O.  J.  A  petition  for  rehearing 
has  been  filed  In  this  case,  which  deals  alone 
with  the  question  of  attorney  fee.  The  court 
held  in  the  original  opinion  that  the  respond- 
ent. Smith,  was  not  entitled  to  recover  an 
attorney  fee  on  the  foreclosure  of  his  ven- 
dor's Hen  as  against  Collins  and  the  bank. 
It  is  contended,  however,  in  the  petition  that 
the  attorney  fee  ought  to  stand  as  against 
the  maker  of  the  note,  Schultz.  Schultz  did 
not  appeal,  and  so  the  Judgment  as  against 
him  was  In  no  way  disturbed  or  modified  by 
the  opinion  in  this  case.  It  was  not  Intended 
that  It  should  be  disturbed  In  any  respect 
The  Judgment  as  to  Schultz  will  stand  as 
originally  entered  In  the  district,  court,  and 
the  attorney  fee  will  be  disallowed  only  as 
to  Collins  and  the  bank  of  Nec  Perce. 

With  the  foregoing  correction  and  direc- 
tions, the  petition  will  be  denied. 

SULLKVAN  and  STEWART,  JJ.,  concur. 


FEIL  T.  GITX  OF  CCBUB  D'ALENB  et  aL 

(Supreme  Court  of  Idaho.  Sept.  21, 1912.  On 
Behearing;  Feb  6»  1913.) 

(BvUahut  hp  the  09m%) 

1.  CiTT  IifDiBTEDKXss  —  LxMXTATXoir  —  Stat- 
utes. 

Sectiim  S,  art  8,  of  the  state  Constita- 
tion  provides  that:  "No  •  •  ♦  dty  •  •  • 
than  Incur  any  indebtedness,  or  liability  In  any 
manner,  or  for  any  purpoie,  exceeding,  in  that 
year,  the  income  and  revenue  provided  for  it 
for  such  year,  without  the  assent  of  two-thirds 
of  the  qualified  electors  thereof,  voting  at  an 
deetfoa  to  be  hdd  for        purpose,"  etc. 

2.  UniaoiPAL  OosFOSAiioica  (|  864*)— Cxtt 

IlTDBBnunsS— "LZABZUTT**  —  ItUOTATIOH 
— WATBWOBKS-^SONns. 

Where  the  city  of  Ccenr  d'AIens  was  in- 
debted up  to  the  in«<timqni  debt  limitati<m,  and 
while  BO  indebted  the  council  passed,  and  the 
mayor  approved,  an  ordinance  authorising  and 
directing  tbe  proper  officers  to  purchaee  b  wa- 
ter system  and  pay  therefor  the  Bum  of  (180,- 
000,  and  issue  tha  bondi  of  the  city  for  the 
same,  payable  in  20  years,  with  interest  there- 
on at  6  per  cent,  and  provided  in  such  ordi- 
nance that  the  dty  should  not  be  liable,  in 
any  manner  or  form,*  for  the  payment  of  soch 
bonda,  except  that  it  bound  and  obligated  it- 
self to  ww'"tTif"  water  rates  Ugh  enoagh  to 
collect  an  annual  income  from  the  water  con- 
sumers to  pay  all  the  running  expenses  of 
the  waterworks  system,  and  to  raise  a  suffi- 
cient fund  thereby  to  pay  interest  at  6  per 
cent  and  the  enbre  principal  within  the  pe- 
riod of  20  years,  and  at  the  same  time  cove- 
nanted and  agreed  not  to  sell  or  incumber  any 
of  the  property  purchased,  until  full  payment 
should  be  made  therefor,  mM.  that  such  ordi* 
nance  and  contract,  if  carried  out  would  create 
a  liability  In  violation  of  the  provisions  of  sec- 
tion 8,  art  8,  of  the  state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1828-188S;  Dec 
Dig.  1  864.*  ' 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4111-4118.] 

8.  HUNICIPAI.  COBFOBATlOnS  (|  868*)— FIS- 
CAL MAffAGEMBirr— iNnXBIBDiraSft— LllUTA- 
II0H9— "LlABIUTT." 

The  word  "liability,"  as  used  in  section  8, 
art  8,  of  the  Constitution,  is  to  be  read,  con- 
BtruedL  and  accepted  In  the  usual  and  ordinanr 
sense  in  which  wat  term  is  comfaionly  employed, 
and,  when  so  used,  means  and  ugnifies  the 
state  of  being  bound  or  obligated  in  law  or 
Jnatice  to  dOt  pay,  or  make  good  somethliv. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  OeUL  Dig.  H  1824-1827;  Dec. 
Dig.  I  863.*] 

4.  Municipal  CoapoBATiONS  (i  864*)— Fib< 

OAL  MAKAOEHEin^InCOliIX  AND  BEVENUB— 
AmxOXPATION. 

Under  tbe  proviriona  irf  sectioB  8,  art  8, 
of  the  state  Constitution,  a  city  may  anticipate 
both  the  income  and  revenue  provided  for  it 
for  such  year,  and  incur  debts  or  liabilities 
against  the  dty  which  can  be  met  and  discharg- 
ed out  of  the  aggregate  income  and  revenue  for 
that  year;  but  toe  city  has  no  right  to  antid- 
lULte,  set  aside,  and  hypothecate  either  the  in- 
come or  revenue  of  the  dty,  or  any  part  there- 
of, for  a  spedal  purpose,  for  a  period  of  20 
years  In  aovaneab 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Gent  TXg.  H  1B2B-183S;  Dec. 
Dig.  i  864.*] 
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5.  Watebs  and  Wateb  Ooubbbs  (I  203*)— 
Pdblio  Water  StrvpLT  —  Bates-^Rkouu- 

TION. 

WbeD  A  city  acqalret  its  own  water  tyt- 
tem,  and  engages  in  sellmg  and  diatributing  wa- 
ter to  its  inliabltanta  and  cliarging  rates  there- 
for, it  becomes  subject  to  the  same  dnties  and 
obligations  and  responsibiUtiea  of  an  Individttal 
or  private  corporation,  running  and  operating 
a  like  business,  and  is  subject  to  have  the  rates 
charged,  regulated,  and  fixed,  in  the  sam«  man- 
ner preacriDed  by  law  for  the  fixing  of  water 
rates  generally. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses.  Cent  Dif.  ff  289,  290-299; 
Dec  Dig.  S  203.*] 

0.  Watebs  and  Wateb  Coubsbs  (S  203*)— 
Mdnicifal  Wateb  Supply  —  Rates  —  Un- 

BKABOITABLSinsa. 

A  water  rate,  snffldenOy  high  to  par  all 
running  expenses  and  improvements  and  re- 
pairs of  the  system  and  0  per  cent  on  the  en- 
tire value  of  the  plant  and  the  purchase  price 
therefor,  in  the  period  of  20  years,  would  be 
unreasonable,  and  it  would  be  beyond  the  pow- 
er and  authority  of  the  city  to  contract  in  ad- 
vance to  maintain  water  rentals  at  such  a  rate. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses.  Cent.  Dl*.  ||  288«  290-299; 
Dec.  Dig.  I  203.*] 
Stewart,  C.  J.,  dissenting. 

▲pineal  from  District  Court,  Kootenai  Goun- 
tjr;  Robert  N.  Dunn,  Judge.  - 

Suit  bs  Charles  Fell  against  the  City  of 
Coeur  d'Alene  and  otSiers  to  enj(^  the  ia- 
snance  and  Bale  of  certain  municipal  coupon 
bonds  and  declare  a  dty  ordinance  therefor 
Inralid.  Judgment  for  defendants,  and  plain* 
tlft  aiveals.  Reversed. 

In  the  month  of  June,  1912,  the  dty  coun- 
cil of  the  city  of  Cceur  d'Alene  passed,  and 
the  mayor  approved,  the  following  ordinance 
numbered  380:  ^ 

"An  ordinance  providing  for  the  purchase, 
by  the  dty  of  Cceur  d'Alene,  of  the  water 
works  system  now  owned  by  the  Consumers 
Company,  Limited,  in  the  dty  of  Cceur 
d'Alene,  together  with  all  pipes,  conduits, 
reservoirs,  pumps,  water  rights,  franchises, 
and  ail  other  property  of  every  description 
connected  with  or  appurtenant  to  said  water 
system  dther  within  or  without  the  dty 
of  Cceur  d'Alene,  and  providing  for  the  Is- 
suance of  water  bonds  in  the  amount  of 
(180,000.00  to  be  delivered  to  Eggleston  & 
Company  in  payment  for  said  water  works, 
said  bonds  to  be  payable  out  of  and  charge- 
able solely  to  the  recdpts  of  said  water 
works,  and  repealing  all  ordinances  and  parts 
of  ordinances  In  conflict  with  this  ordinance. 

"Whereas,  it  is  desirable  that  the  dty  of 
Coeur  d'Alene  acquire  and  operate  a  water 
works  plant  for  the  purpose  of  supplying  its 
inhabitants  with  a  suffident  supply  of  water 
for  domestic  purposes,  and  furnishing  fire 
protection,  and  for  the  better  care  of  its 
streets  and  sewers,  and 

"Whereas,  the  Consumers  Company,  Ltd., 
owns  and  operates  a  water  plant  in  the  dty 
of  Cceur  d'Alene,  under  franchise  granted  by 
the  dty,  and  said  E^Ieston  &  Company  hare 


offered  to  procure  and  sell  said  plant,  with 
its  appurtenances,  to  the  dty  of  Coeur  d'Alene 
for  the  sum  of  $180,000.00,  taking  in  payment 
the  dty's  bonds  payable  out  of  and  charge- 
able solely  to  the  recdpts  derived  from  said 
water  works  plant 

"Now,  therefore,  be  It  ordained  by  the 
mayor  and  council  of  the  citr  of  Otaax 
d'Alene: 

"Section  1.  That  the  mayor  and  d^  coun- 
cil be,  and  they  are  hereby  authorized  to  en- 
ter into  a  contract  with  the  said  Eggieston 
&  Company  for  the  purchase  of  said  water 
plant  with  all  of  the  aivartenances  and  fran- 
chises held- by  said  Consumers  Company.  Lim- 
ited, luion  the  terms  and  condittona  herdn 
q>edfled. 

"Sec.  2.  That  there  be  issued  tlie  bonds  of 
the  dl7  of  Coeur  d'Alene  In  the  aggregate 
amount  of  |180,00a00;  consisting  of  180  bonds 
of  11,000.00  each,  being  numbered  fnnn  1  to 
180^  both  IndnslT^  and  dated  Jnne  1,  lOl!^ 
bearing  interest  at  6%  per  annum,  Interest 
payable  send-annually  (m  the  Ist  day  of  Juno 
and  December,  mion  presentation  and  sorren- 
der  of  Interest  oonpona  to  be  annexed  tc 
said  bonds,  botb  inlndpal  and  interest  to 
be  paid  in  gold  coin  of  the  United  States 
ot  the  present  standard  of  weight  and  fine- 
ness, at  the  fiscal  agency  of  the  state  of 
Idaho  In  New  York  City,  solely  from  the 
fund  to  be  created  from  the  revenues  of  tbe 
water  works  to  be  purchased  hereunder  as 
hereinafter  provided.  The  said  bonds  shall 
mature  as  follows: 

f  6,000  doe  June  1,  191S,  being  bonds  num- 
bered 1,  to  5,  inclusive. 
5,000  due  June  1,  1914,  being  bonds  num- 
bered 6  to  10,  inclusive. 
5,000  due  June  1,  1915,  being  bonds  num- 
bered 11  to  15,  inclusive. 
6,000  due  June  1,  1916,  twlng  bonds  wuur 

bered  16  to  20,  inclusive. 
5,000  due  June  1,  1917,  being  bonds  nnm- 

bered  21  to  25,  inclusive. 
8,000  due  June  1.  1918,  being  bonds  num- 
bered 26  to  33,  inclusive. 
8,000  due  June  1,  1919,  behtg  bonds  num^ 

bered  34  to  41  inclusive. 
8,000  due  June  1,  1920.  bdng  bonds  num- 
bered 42  to  40,  Inclusive. 
8,000  due  Jane  1,  1921,  being  bonds  num- 
bered 60  to  57,  inclusive. 
8,000  due  June  1.  1922,  bdng  bonds  num- 
bered 58  to  65,  inclusive. 
11,000  due  June  1,  1023.  being  bonds  num- 
bered 66  to  76,  inclusive. 
11,000  due  June  1.  1924,  being  bonds  num- 
bered 77  to  87,  Inclusive. 
11,000  due  June  1,  1925,  being  bonds  num- 
bered 88  to  98,  inclusive. 
11,000  due  June  1,  1926,  being  bonds  num- 
bered 99  to  109,  indusive. 
ILOOO  due  June  1,  1927.  being  bonds  num* 

bered  110  to  120,  indusive. 
12,000  due  June  1.  1928,  bdng  bonds  num- 
bered 121  to  132.  Inclusive. 
12,000  due  June  1,  1929,  being  bonds  num- 
bered 133  to  144.  inclndve. 
12,000  due  June  1,  1930,  being  bonds  num- 
bered 146  to  156,  inclusive. 
12.000  due  June  1,  1^1.  bdiv  bonds  nnnb* 

bered  167  to  168.  inetu8iT& 
12,000  due  June  1.  1082,  being  bonds  num- 
bered 169  to  180,  inclusive. 
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"See.  8.  That  nid  bonds  and  cmqKma  shall 
be  snbstantially  as  follows : 

"  'United  States  of  America,  State  of  Idaho, 
Oty  of  Cceur  d'Alene. 
Watet  Bond. 
•"No.   ^.  $1,000. 

"  'Know  all  men  by  these  preeents  that 
the  Atr  of  Coenr  d'AIene,  In  the  county  of 
Kootenai,  state  of  Idaho,  for  value  received, 
hereby  promises  to  pay  the  bearer  on  the  Ist 

day  of  Jnoe^   ,  the  principal  sum  at 

$1*000.00^  vrtth  interest  thereon  at  9%  per 
annniD,  payable  semi-annually  on  the  1st 
day  of  June  and  December  in  eadi  year, 
upon  the  presentation  and  snrrender  of  the 
annexed  interest  coupons  as  they  respectively 
mature.  Both  mbiGipal  and  interest  of  this 
bond  are  payable  In  sold  coin  of  the  United 
States  at  the  present  standard  of  wtiLgbt  and 
fineness  at  the  fiscal  asmcy  of  the  state  of 
Idabo^  in  the  city  of  New  York. 

This  bond  and  the  Interest  thereon  are 
payable  solely  from  the  fund  created  by  or- 
dinance No.    passed    f 

providing  tax  the  monthly  payment  into  the 
said  fund  turn  the  revenues  of  said  water 
works  system,  of  the  sum  sufficient  to  pay 
prindpal  and  Interest  of  the  sertes  of  bonds 
of  which  this  is  one.  as  the  same  shall  be- 
come due,  and  the  dty  of  Coeur  d'AIene  here- 
by covenants  and  agrees  with  the  holders  of 
this  bond,  and  with  each  and  every  person 
who  may  become  a  holder  thereof,  that  it 
will  pay  Into  said  fund  monthly  from  said 
revennes,  a  sum  snfficlent  to  pay  such  prln- 
dpal  and  interest  at  maturity,  and  will  keep 
and  perform  all  the  covenants  of  said  ordi- 
nance, Including  its  covenant  against  dis- 
posal of  said  water  system  or  of  any  substan- 
tial part  thereof  unless  provision  shall  be 
made  for  the  payment  of  said  series  of  bonds 
and  interest,  and  its  covenant  that  it  will 
not  Ted4oe  the  water  rate  so  that  the  revenue 
of  said  system  shall  be  Insuffldeut  to  pay  all 
operating  expenses  and  other  charges,  and 
the  payments  required  by  said  ordinance, 
and  Its  covenant  to  Increase  such  rates  when- 
ever necessary  In  order  to  provide  for  the 
full  payments  stipulated  In  said  ordinance. 

"  This  bond  la  one  of  -a  series  of  ISO 
bonds  of  like  amount  and  date,  aggregating 
$180,000,  Issued  for  the  purpose  of  acquiring 
the  water  works  system  with  Its  appurte- 
nances owned  by  the  Consnmers  Company, 
Limited,  and  are  Issued  in  strict  compliance 
with  the  Constitution  and  laws  of  the  state 
of  Idaho,  and  the  charter  of  the  dty  of  Ooenr 
d'AIene. 

"  *It  Is  hereby  certified  that  all  acts,  con- 
ditions and  things  required  by  the  laws  and 
Cmstltntlon  of  the  state  of  Idaho  to  be  done 
iwecedent  to  and  in  the  issuance  of  this 
b(aid,  have  duly  happened,  been  done  and 
perfenned. 

"'In  wltncM  whereof,  said  dty  of  Ocenr 
'Aloie  has  caused  this  bond  to  be  signed 
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by  its  mayor  and  sealed  wltli  Ite  corponte 
seal,  attested  by  its  d^k,  and  conntendgned 
by  Its  dty  treasurer,  and  the  coupons  here- 
to annexed  to  be  signed  with  the  lithograph- 
ed signatures  of  said  d^  treasurer  as  of 
June  1.  1912. 

•*  ^  ,  Mayor. 

"  'Attest:   ,  City  Clerk. 

"  'Countersigned:   City  Treas- 
urer. 

"  *Coupon. 

•"Na    ■  h 

"  •On  ,  19 — . 

•"The  City  of  Coenr  d'AIene,  Idaho,  will 
pay  to  the  bearer,  at  the  fiscal  agency  of  the 
state  of  Idaho,_in  New  York  caty,  the  sum  of 
thirty  dollars '  In  gold  coin  of  the  United 
States  of  the  present  standard  and  fineness 
solely  a  fund  created  from  the  revenues 
of  the  water  works  system  of  said  city,  as 
provided  In,  and  for  tike  semiannual  interest 
on  Its  water  bond  dated  June  1,  ldl2^  and 

numbered  . 

 ^  City  Treesnrer.' 

"Sec.  4.  Tbht  the  said  bonds  shall  be  sign- 
ed by  the  m&yor  and  sealed  with  the  seal  of. 
the  dty,  and  attested  by  tba  d^,  coontw* 
signed  by  the  dty  treasurer,  each  conp<Hi 
attached  thereto  shall  be  signed  with  the 
lithographed  signature  of  tlie  dty  treasurer. 

"Sec.  6.  That  upon  the  execution  and  ddlv- 
ery  to  the  dty  of  Ooeur  d'AIene  of  a  proper 
conveyance  of  said  water  works  system,  free 
and  clear  of  all  liens  and  incumbrances,  said 
bonds  shall  be  delivered  to  said  Eggleston  & 
Company  at  par,  and  accrued  interest  in  full 
payment  for  said  water  works  system. 

"Sec  6.  That  there  Is  hereby  created  a  spe- 
cial fund  to  be  known  as  'principal  and  Inter- 
est on  water  works  purchase  funds,*  into 
which  fund  there  shall  be  set  aside  and  paid 
on  the  20th  day  of  the  month  next  succeed- 
ing the  date  of  the  acquisition  of  said  water 
works  by  the  dty,  and  on  the  20th  day  of 
each  month  thereafter,  until  all  of  said 
bonds  and  the  interest  thereon  shall  have 
been  paid,  a  sum  equal  to  one-twelfth  of  the 
principal  and  interest  on  said  bonds  payable 
during  the  year  ending  on  the  1st  day  of 
June  following,  which  amount,  in  the  judg- 
ment of  the  mayor  and  the  city  coundl,  will 
be  available  over  and  above  the  cost  of  the 
operation  and  maintenance  of  the  said  sys- 
tem. The  said  fund  shall  be  used  solely  for 
tbe  purpose  of  the  payment  tff  the  prlndpal 
and  Interest  on  the  bonds  herein  authorized 
as  the  same  fall  due,  without  preference  m 
priority  of  one  bond  over  another  by  reason 
of  maturity,  priority  of  issuance  or  other- 
wise. 

"Sec.  7.  The  dty  of  Cceur  d'AIene  covenants 
and  agrees  with  the  said  holder  or  holders, 
as  aforesaid,  that  at  no  time,  until  all  of 
said  bonds  and  the  Interest  thereon  shall 
have  been  paid,  will  It  reduce  the  rates  de- 
manded by  It  for  watw  ddivered  to  consum- 
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era,  80  that  the  groas  rerennes  of  said  ays- 
tem,  after  subtracting  the  cost  of  operation 
and  malntaiance  and  the  amoonta  required 
for  the  payment  ct  other  charges  against  the 
revenaea,  ahall  be  insaffldent  to  make  the 
payment  Into  said  fund  herein  above  requir- 
ed and  ordained,  and  that  if  at  any  time  the 
gross  rev^iaes  of  said  water  works  system 
shall  not  be-  sufflcient  to  pay  said  costs  of 
operating  and  maintenance,  and  the  amounts 
required  for  the  payment  of  such  charges, 
including  the  charge  hereinabove  created  in 
favor  of  the  bonds  authorized,  It  will  in- 
crease its  rate  to  consumers  to  such  figure  as 
will  be  sufflcient  to  provide  for  the  payment 
of  all  such  costs  and  charges. 

"Sec  8.  It  It  covenanted  and  agreed  by  the 
city  of  Coeur  d'Alene,  In  order  to  preserve  the 
priority  of  the  fund  hereby  created  as  a 
charge  against  the  water  revenue  derived 
from  said  water  works  system,  that  the  city 
will  not  create  or  permit  to  be  created,  so 
long  as  any  of  said  bonds  shall  be  outstand- 
ing and  unpaid,  any  Indebtedness  of  any  kind 
or  character  which  shall  be  a  charge  or  Uen 
upon  the  revenues  said  water  works  sys- 
tem. 

"Sec.  9.  All  ordinances  and  parts  of  ordi- 
nances In  conflict  with  this  ordinance  are 
hereby  repealed." 

Charles  Fell,  the  appellant  herein,  there- 
upon commenced  an  action  against  the  city 
of  Ckeur  d'Alene  and  the  officers  thereof,  In- 
cluding the  mayor  and  council,  praying  for 
a  decree  declaring  the  ordinance  Invalid  and 
void  as  conflicting  with  the  state  Constltn- 
tlott,  I  3,  art.  8,  and  asking  an  injunction 
perpetually  restraining  the  city  authorities 
from  issuing  and  selling  the  hoods  provided 
for  in  the  ordinance.  After  a  hearing,  the 
district  court  denied  the  plaintiff  any  relief, 
and  he  thereupon  appealed. 

One  J.  L.  Robinson  also  commenced  and 
prosecuted  a  like  action  praying  the  same  re- 
lief, and  a  like  Judgment  was  entered  In  his 
case,  from  which  he  has  applied.  Both  cases 
are  here,  and,  as  the  same  questions  are  in- 
volved in  both  appeals,  both  api>eals  will  be . 
disposed  of  by  this  opinion. 

Whltla  &  Nelson  and  McFarland  &  McFar- 
land,  all  of  Coeur  d'Alene,  for  appellant 
James  V.  Hawkins,  City  Atty.,  and  John  P. 
Gray,  both  of  Ocenr  d'Alene,  for  reqwndraitB. 

AILSHIE,  J.  (after  stating  the  facts  aa 
above).  It  Is  alleged  by  the  complaint,  and 
for  the  purposes  of  this  action  Is  admit- 
ted, that  the  city  of  Ooeur  d'Alene  was,  at 
the  time  of  the  passage  of  ordinance  No. 
380,  Indebted  In  the  sum  of  $116,000.  and 
that  this  indebtedness  was  and  is  In  excess 
of  the  debt  limitation  prescribed  by  the  Con- 
stitution and  statutes  for  cities  of  the  class 
to  which  the  city  of  Coeur  d'Alene  belongs. 
The  decisive  question  to  be  determined  upon 
this  Appeal  is  whether  or  not  the  bonds  of 
the  cii^  of  Coeur  d*A1eue  In  the  sum  of 


f 180,000,  the  issuance  of  which  Is  authorized 
by  ordinance  No.  380,  are  in  violation  of  or 
in  conflict  with  section  3.  art  8,  of  the  state 
Constitution. 

(1]  That  section  reads  as  follows:  "No 
county,  city,  town,  township,  board  of  edu- 
cation, or  school  district,  or  other  subdivi- 
sion of  the  state,  shall  incur  any  Indebtedness, 
or  liability  In  any  manner,  or  for  any  pur- 
pose, exceeding  in  that  year,  the  Income  and 
revenue  provided  for  It  for  such  year,  with- 
out the  assent  of  two-thirds  of  the  qnalifled 
electors  thereof,  voting  at  an  election  to  be 
held  for  that  purpose,  nor  unless,  before  or 
at  the  time  of  Incurring  such  Indebtedness 
provision  shall  be  made  for  the  collection  of 
an  annual  tax  sufflcient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due.  and 
also  to  constitute  a  sinking  fond  for  the  pay- 
ment of  the  prhicipal  thereof,  within  twenty 
years  from  the  time  of  contracting  the  same. 
Any  Indebtedness  or  liability  Incurred  con- 
trary to  this  provision  shall  be  void;  Provid- 
ed, that  this  section  shall  not  be  construed 
to  apply  to  the  ordinary  and  necessary  ex- 
penses authorised  by  the  general  laws  of  tho 
state." 

Section  6,  art.  8,  of  the  Constitution  of  the 
state  of  Washington,  as  adopted  In  18S9, 
provided,  among  other  things,  that  "no  coun- 
ty, city,  town,  school  district  or  other  munici- 
pal corporation  shall  for  any  purpose  become 
Indebted  in  any  manner  to  an  amount  ex- 
ceeding one  and  one-half  per  centum  of  the 
taxable  property  In  such  county  •  •  • 
without  the  assent  of  three-flfths  of  the  vot- 
ers therein,  voting  at  an  election  to  be  held 
for  that  purpose,"  etc.  Volume  7,  Thorpe's 
American  Charters  and  Constitutions,  p. 
3900. 

[2]  In  the  case  of  Winston  v.  City  of  Spo- 
kane. 12  Wash.  524,  41  ^c.  888,  the  Supreme 
Court  of  Washington  was  confronted  with  a 
very  similar  state  of  facts,  and  held  that 
under  the  provisions  of  their  Constitution, 
I  6,  art  8,  no  indebtedness  was  incurred  by 
such  a  transaction,  and  that'  the  ordinance 
of  the  city  of  Spokane  did  not  violate  the 
provisions  of  the  Constitution.  The  court 
divided  on  that  question ;  three  Justices  sus- 
taining the  validity  of  the  ordinance,  and 
two  dissenting  therefrom.  The  (^;dnion  la 
brief,  and  the  vital  part  of  it  Is  as  follows: 
"For  the  purposes  of  this  case,  it  must  be 
conceded  that  said  waterwoilca  will,  in  addi- 
tion to  Bupplyiug  the  mon^  for  the  creation 
of  snch  fund,  as  provided  for  tn  aald  ordl- 
nonce,  pay  all  the  ^pensea  incidmt  to  their 
operation,  and  for  that  reason  the  creation 
of  such  special  fund  can  occasion  no  liabili- 
ty upon  tiie  part  of  the  dty  to  make  any 
payment  out  of  Its  general  funds.  Ttda  be- 
ing so,  we  are  of  the  opinion  that  neither  the 
ordinance^  the  contract,  nor  the  obllgationa 
to  be  issued  by  the  city  In  pursuance  there- 
of do  or  will  constitute  a  debt  of  the  dty, 
within  •  the  constitutional  deflnitlon.  The 
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only  obligation  asgnmed  on  the  part  of  the 
city  Is  to  pay  out  of  the  special  fund,  and  It 
Is  In  no  manner  otherwise  liable  to  the  bene- 
ficiaries nnder  the  contract  The  general 
credit  of  the  city  Is  In  no  manner  pledged, 
except  for  the  peiformance  of  its  duty  In  the 
creation  of  mch  qtedal  fnnd."  Since  this 
decbton  vas  umoimoed  by  the  Saprme 
Ooort  of  WaaUngton  In  1895,  a  number  of 
very  similar  cases  have  arl8»i  throughout 
the  various  states,  and  the  opinions  of  the 
courts,  adhering  to  this  vlev,  hare  iuTarl- 
ably  referred  back  to  the  Winston  Cose  and 
relied  open  it  as  an  authority ;  and  so,  by 
citing  that  case  and  the  various  cases  from 
other  states  that  have  followed  the  doctrine 
of  that  case^  a  line  of  authorities  has  been 
built  up  wSthln  the  last  m  years  which  tend 
to  support  the  contention  made  by  the  re- 
spondent In  this  case,  and  to  sustain  the 
validity  of  the  ordlnaiioe  here  In  Question. 

In  1902  the  Supreme  Court  of  Iowa  in 
Swanson  v.  Ottumwa,  118  Iowa,  161,  91  N. 
W.  1018,  S9  L.  B.  A.  620^  followed  and  ap- 
proved tile  doctrine  of  the  Winston  Oue  and 
other  similar  caaes.  and  held  that  a  special 
tax  levy  running  for  a  series  of  years,  for 
the  purpose  of  paying  for  a  municipal  water 
system,  was  not  in  violation  of  the  provisions 
of  section  3,  art  11,  of  their  state  Constitu- 
tion, which  provides  as  follows:  "No  coun- 
ty, or  other  political  or  municipal  corpora- 
tion, shall  be  allowed  to  become  indebted,  in 
any  manner,  or  for  any  purpose,  to  an 
amount,  In  the  aggregate,  exceeding  five  per 
centum  of  the  value  of  the  taxable  property 
within  such  county  or  corporation,  to  be  as- 
certained by  the  last  state  and  county  tax 
lists,  previous  to  the  incurring  of  such  in- 
d^tedness."  Volume  2,  Thorpe's  American 
Charters  and  ConstltutlonB,  p.  1154.  The 
Swanson  Case  was  based  upon  the  specious 
reasoning  that,  where  an  obligation  is  incur- 
red In  anticipation  of  revenues  yet  to  be  col- 
lected, which  are  to  go  into  a  special  fund 
pledged  to  the  payment  of  sudi  obligation, 
no  debt  is  incurred,  although  those  revenues 
are  to  be  collected  for  a  long  series  of  years 
In  the  future.  "Moneys,  the  receipt  of  which 
la  thus  assured,"  says  the  court,  "are  regard- 
ed as  ft>r  all  practical  purposes  already  in 
the  treasury,  and  contracts  made  upon  the 
fialth  thereof  are  treated  as  cash  transac- 
tions. '  No  deficiency  la  created,  and  there- 
fore no  debt  In  other  words,  so  long  as  any 
particular  fund  has  cash  in  the  treasury,  or 
taxes  which  can  be  legally  anticipated  for 
its  benefit,  no  appropriation  thereof,  within 
the  limits  of  such  actual  and  prospective  rev- 
enue, will  have  the  effect  to  create  an  In- 
dd>tedness."  We  are  aware  that  such  a  hold- 
ing has  frequently  been  made^  and  correctly 
BO,  too,  we  think,  where  the  obligation  or 
llaMll^  incurred  anticipate  the  revennes 
already  provided  for  for  that  year,  and 
where  the  revenues  of  the  current  year  will 
meet  and  liquidate  the  obligation.   Stein  t. 


Morrison,  9  Idaho,  426,  75  Pac.  246.  Our 
Constitution  specifically  prohibits  anticipat- 
ing the  income  or  revenue  for  more  tha'n  the 
current  year.  But  the  Iowa  court  clearly 
carried  this  principle  to  the  limit  and  far  be- 
yond what  other  courts  had  done,  when  it 
held  tbat  the  same  principle  is  applicable 
where  the  revalues  have  been  anticipated 
for  22  years  in  advance,  and  a  sum  of  money 
has  been  raised  for  present  expenditure  to 
the  aggregate  sum  of  the  anticipated  revenue 
to  be  collected  through  sa(^  a  series  of 
years. 

The  case  of  Swanson  r.  Ottumwa  was  de- 
cided October  25,  1902.  At  the  time  the 
opinion  in  that  case  was  flled^  the  same  ques- 
tion was  poiding  in  tlie  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Cir- 
cuit In  the  case  of  Ottumwa  v.  City  Wnter 
Supply  Co.,  UA  Fed.  815,  56  O.  C.  A.  210, 
69  Ii.  B.  A.  604.  and  on  the  26th  of  November, 
1902,  only  80  days  mibaeqaent  to  the  filing 
of  the  opinion  In  the  Swanson  Case,  the  Cir- 
cuit Court  of  Appeals  flled  its  <«>inionf  reach- 
ing a  ccmtrary  oondoslon,  and  in  course  of 
that  opinion  Judge  Lochren  took  occasion  to 
crltidae  the  opinion  of  the  Snpreme  Court 
In  Swanson  t.  Ojttumwa,  and  among  other 
things  said:  "We  have  examined  carefully 
the  opinion  in  Swanson  v.  Ottumwa  and  the 
cases  which  are  supposed  to  give  support  to 
Its  conclusions.  It  will  not  be  profitable  to 
review  in  detail  the  reasoning  employed  to 
reach  the  result  arrived  at  To  our  minds 
it  is  not  persuasive,  and  we  decline  to  be 
guided  by  it  Its  citations  exhibit  the  un- 
ceasing attempts  in  tliat  state  and  some  oth- 
ers to  nullify  and  evade  wholesome  constitu- 
tional limitations  upon  the  power  of  munic- 
ipalities to  create  indebtedness,  and  thus 
place  Intolerable  burdens  on  the  taxpayers; 
and  its  reasoning  but  adopts  the  ingenious, 
but  obviously  trntenable,  argumrats  by  which 
such  attempts  have  ever  been  supported.  In 
the  case  of  Swanson  v.  Ottumwa,  the  Su- 
preme Court  of  Iowa  holds,  in  accord  with 
the  contention  of  the  appellant  in  this  case, 
that  the  city  of  Ottumwa,  though  already 
Indebted  beyond  the  constitntional  limit  may 
now  borrow  $400,000  to  construct  water- 
works by  the  issue  and  sole  of  its  negotiable, 
interest-bearing  bonds  to  that  amount,  to 
be  paid  by  taxation  on  the  taxable  property 
of  the  ci(7,  collectible  year  by  year  for  fifty 
years;  and  that  the  city  will  not  thereby 
create  any  indebtedness  If,  at  or  before  the 
issuing  of  such  bonds,  it  levies,  once  for  all, 
this  continuous  yearly  tax,  and  bargains  with 
the  bondholders  tbat  the  bonds  ore  to  be  paid 
only  from  the  fund  which  shall  be  produced 
or  accumulated  from  the  proceeds  of  this 
continuous  yearly  tax,  with  a  vague  possi- 
bility of  re-enforcement  from  a  surplus  of 
water  rentals  over  and  above  the  cost  of  op- 
erating, maintaining,  and  extending  the  wa- 
terworks." 

And  again,  in  considering  the  terms,  pro- 
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visions,  andireqnlrementa  of  the  ordinance 
of  the  dty  of  Ottumwa,  Ju^e  Lochren  said: 
"Said  ordinances  farther  provide  that  no 
part  of  the  cost  of  said  waterworks,  or  any 
of  the  bonds  issued  therefor,  shall  ever  be 
paid  out  of  the  general  funds  of  said  city, 
or  out  of  any  fond  or  the  proceeds  of  any 
tax  other  than  the  property  and  funds  spe- 
cifically named,  and  that  such  proTlsion  and 
limitation  shall  be  recited  In  the  bonds ;  and 
hence  It  is  argued  that  the  transaction  will 
not  create  any  indebtedness  on  the  part  of 
the  city,  but  that  the  money  borrowed  by  the 
city  from  the  purchasers  of  the  bonds  will 
be  only  an  anticipation  by  the  city,  for  Its 
present  use,  of  speciflc  revenues  which  it  has 
provided  for,  to  accrue  In  the  future.  This 
contention  of  the  appellant  Is  based  upon  a 
palpable  jugglery  of  phrases,  and  cannot  be 
maintained.  If  It  can,  the  constitutional 
provision  above  quoted,  which  prohibits  any 
mtmicUKiIlty  from  becoming  indebted  beyond 
the  apedfled  limit  'In  any  manner  or  for  any 
porpose,'  is  delnslTe,  and  ot  no  avaO  to  pro- 
tect tasqwyerB." 

After  giving  some  Tvy  apt  ninstratlona  of 
the  practical  application  of  the  doctrine  con- 
tended tor,  the  court  said:  "If  this  may  lie 
done  to  bnild  watervorka,  the  dty  may  go 
on,  and  in  the  same  way  borrow  and  issue  its 
bonds  for  an  equal  amount  to  build  public 
buildii^  and  for  another  equal  amount  .to 
construct  a  system  of  sewers,  and  for.  an- 
other equal  amount  to  conatmct  modern 
Bchoolhonses,  and  an  unlimited  amount  as 
bonus  to  some  railroad,  taking  care,  in  each 
case,  to  levy  once  for  all  a  sufficient  annual 
tax  to  meet  the  maturing  bonds ;  and  though 
the  property  of  the  taxpayers  may  be  thus 
practically  confiscated  by  being  loaded  down 
with  taxes  beyond  any  Income  which  the 
property  can  produce,  and  for  periods  beyond 
any  expectation  of  life  which  the  taxpayers 
can  indulge  In,  still  those  taxpayers,  while 
groaning  under  such  special  levies  fixed  upon 
them  and  extending  hopelessly  Into  the  fu- 
ture, will  have  the  happiness  and  satisfac- 
tion of  knowing  that  they  live  In  a  city 
which  has  no  municipal  indebteddess  large 
mough  to  cause  uneasiness." 

In  the  note  to  the  case  of  Ottumwa  v.  Wa- 
ter SuppU  Oo.,  at  page  601  of  60  L.  R,  A., 
the  annotator  says:  "Swanson  v.  Ottumwa 
well  Ulnstrates  the  result,  vhen  the  effort 
on  the  part  of  the  courts  to  enconrage  mu- 
nicipal Improvement,  in  the  f&ce  of  constitu- 
tional restrictions,  la  carried  to  Its  logical 
conclusion.  Stripped  of  subterfuges,  that  de- 
cision permits  a  municipality,  which  is  al- 
ready Indebted  t»^ond  the  constitutional 
limit,  to  impose  an  additional  indebtedness 
of  $400,000  upon  its  taxpayers  by  making  a 
distinction  betweai  the  taxpayers  in  their 
organized  capacity  and  the  same  persons  as 
individuals.  Hits  may  be  a  valid  distinction 
when  applied  to  business  corporations^  but 


it  hardly  seems  to  be  so  irlth  lespeet  to  mn- 

nicipal  corporations." 

In  1903  a  kindred  question  arose  In  the 
case  of  Brockenbrongh  v.  Board  of  Water 
Commissioners.  134  N.  O  1,  46  S.  B.  28,  and 
the  Supreme  Court  of  North  Carolina  was 
called  upon  to  determine  the  validity  of  cer- 
tain statutes  of  that  state,  when  construed 
in  the  light  of  the  iwovlslons  of  their  state 
Constitution,  as  embodied  in  section  7,  art. 
7,  thereof.  The  court  concluded  that  no  in- 
debtednesb  was  incurred  In  violation  of  the 
Constitution.  The  North  Carolina  Constitu- 
tion there  under  consideration  reads  as  fol- 
lows: "No  county,  dty,  town  or  other  mu- 
nicipal corporation  shall  contract  any  debt, 
pledge  its  faith  or  loan  its  credit,  nor  shall 
any  tax  be  levied  or  collected  by  any  ofllcers 
of  the  same  except  for  the  necessary  ex- 
penses thereof,  unless  by  a  vote  of  the  ma- 
jority oT  the  qualified  voters  therein,**  Vol- 
ume 5,  Thorpe's  American  Charters  and  Con- 
stitutions, p.  2837. 

In  Connor  v.  City  of  Marshfleld,  128  WiflL 
280,  107  N.  W.  639,  the  Supreme  Oourt  of 
Wisconsin  approved  the  doctrine  announced 
in  the  Winston  Case,  and  dted  with  approval 
a  number  of  cases  tbat  hare  hdd  to  the  same 
rule. 

TbB  foregoing  are  the  leading  authorities 
supporting  the  contention  made  by  the  dty 
in  support  ot  Its  ordinance  No.  880,  and  they 
will  suffice  to  Aow  the  views  takoi  by  the 
courts  of  states  having  somewhat  similar 
constitutional  iwovlsions  to  those  found  in 
our  own  Constitution.  A  contrary  view  was 
taken  the  Supreme  Oourt  of  ZlUnols  In  01^ 
of  Jollet  T.  Alexander,  194  111.  407,  «2  N.  E. 
801,  In  construing  section  12,  art  ^  ot  the 
Illinois  Craistitution.  Vol.  2,  Thorpe's  Amer- 
ican Charters  and  Constitutions,  p.  1037. 
The  lUinois  Constitution  provides^  Inter  alla^ 
as  follows:  "No  •  •  •  dty  •  •  •  shall 
be  allowed  to  become  indebted  in  any  man- 
ner, or  for  any  purpose,  to  an  amount,  ex- 
cluding existing  indebtedness,  In  the  aggre- 
gate exceeding  five  per  centum  m  the  Taiue 
of  the  taxable  property  therdn,"  etc  An 
analysis  and  comparison  of  the  constitutional 
provisions  above  quoted  will  at  once  disclose, 
however,  that  none  of  them  were  so  8weei>- 
ing  and  prohibitive  In  their  terms  as  section 
3,  art  8,  of  our  Constitution,  above  quoted. 
We  shall  not  take  the  time  or  space  here 
to  draw  the  comparison  and  analyze  the  dif- 
ferences existing  between  those  constitution- 
al provisions  and  our  own,  but  will  rather 
content  ourselves  with  a  brief  analysis  of 
our  own  constitutional  provision  and  point 
out  what  seems  to  ua  the  peculiar  and  de- 
cisive K>rovlsioas  of  our  own  Constltutton 
which  should  be  held  as  conduslve  In  this 
case. 

Our  Constitution  was  framed  and  adopted 
In  1889,  and  prior  to  the  rendition  of  any 
of  the  decisions  above  referred  to,  and  before 
such  a  doctrine  had  been  generally  promul- 
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gated.  Notwltlistaudlns  these  facta,  the 
frametrs  of  oor  Constitution  employed  more 
sweeping  and  prohibitive  language  in  fram- 
ing section  S  of  article  8,  and  pronounced  a 
more  positive  prohibition  against  excessive 
Indebtedness,  than  is  to  be  found  In  any  oth- 
er Constitution  to  which  our  attention  has 
been  directed.  It  says:  "No.  •  »  •  city 
•  •  •  shall  Incur  any  Indebtedness,  or  lia- 
bility in  any  manner,  or  for  any  purpose,  ex- 
ceeding In  that  year  the  income  and  revenue 
provided  for  it  tor  such  year,  without  the 
assent  of  two-thirds  of  the  qoaltfled  electors 
thereof,"  etc  The  Constitution  not  only  pro- 
hibits Incurring  any  indebtedness,  but  it  al- 
so prohibits  incurring  any  liability  "in  any 
manner  or  for  any  purpose,"  exceeding  the 
yearly  income  and  revenue.  In  this  connec- 
tion, it  should  also  be  observed  that  it  not 
merely  prohibits  Incurring  any  Indebtedness 
or  liability  exceeding  the  revenue  of  the  cur- 
rent year,  but  It  also  prohibits  incurring  any 
Indebtedness  or  liability  exceeding  the  Income 
and  revenue  provided  for  such  year.  When 
the  framers  of  the  Constitution  were  draft- 
ing this  provision,  they  engaged  in  some  dis- 
cussion over  the  language  used,  and  certain 
members  attempted  to  strike  out  the  words 
"income  and  reveinie  provided  for  it,"  and 
insert  instead  thereof  the  words  "usual  and 
necessary  expenses."  This  attempt  was  de- 
feated, and,  In  course  of  the  debate,  atten- 
tion was  called  to  the  fact  that  the  word 
"Income"  was  used  in  order  that  the  provi- 
sion might  cover  all  sources  and  kinds  of 
income  or  revenue,  and  that  this  word  had 
particular  reference  to  such  sources  of  Ihcome 
as  licenses  and  Income,  other  than  that  de- 
rived from  regular  taxation.  An  attempt 
was  also  made  to  except  certain  expenses 
from  the  operation  of  this  section,  and  that 
effort  was  likewise  defeated.  See  Proceed- 
ings Constitutional  Oonventlon,  vol.  1,  pp. 
S90,  693. 

The  courts,  to  whose  decisions  we  have 
above  referred,  have  Indulged  In  various  sub- 
tletiea  and  refinements  of  reasoning  to  show 
that  no  debt  or  indebtedness  is  Incurred 
where  a  municipality  buys  certain  property, 
and  specifically  provides  that  no  liability 
shall  be  Incurred  on  the  part  of  the  city,  but 
that  the  property  shall  be  paid  for  out  of  a 
spectal  fund  to  be  raised  from  the  income  and 
revenue  from  such  property.  The  reasoning, 
however,  of  those  cases  utterly  falls  when 
applied  to  our  Constitution,  for  the  reason 
that  none  of  those  cases  deals  with  the  word 
"liability,"  which  is  used  in  our  Constitution, 
and  which  is  a  much  more  sweeping  and  com- 
prehensive term  than  the  word  "Indebted- 
ness"; nor  are  the  words  "In  any  manner 
or  for  any  purpose"  given  any  special  atten- 
tion by  the  courts  in  the  foregoing  cases. 
The  framers  of  our  Constitution  were  not 
content  to  say  that  no  city  shall  incur  any 
indebtedness  "in  any  manner  or  for  any  pur- 
pose," but  they  rather  preferred  to  say  that 
no  city  ihaU  incur  any  indebtedness  <nr  lia- 


bility In  any  manner,  or  for  any  puri>08e. 
It  must  be  clear  to  the  ordinary  mind,  on 
reading  this  language,  that  the  framers  of 
the  Constitution  meant  to  cover  all  kinds 
and  character  of  debts  and  obligations  for 
which  a  city  may  become  bound,  and  to  pre- 
clude circuitous  and  evasive  methods  of 
Incurring  debts  and  obligations  to  be  met  by 
the  city  or  its  Inhabitants. 

[9]  Bouvier,  in  his  Law  Dictionary,  de- 
fines the  word  "liability"  as  follows:  "Re- 
sponsibility; the  state  of  one  who  is  botmd 
in  law  and  Justice  to  do  something  which 
may  be  enforced  by  action.  This  liability 
may  arise  from  contracts,  either  express  or 
implied,  or  in  consequence  of  torts  committed. 
The  state  of  being  bound  or  obliged  in  law 
or  Justice."  And,  in  support  of  the  foregoing 
definition,  he  cites  the  following  authorities: 
McElfresh  v.  Klrkendall,  36  Iowa,  220;  Wood 
V,  Currey,  67  Cal.  209;  and  Joslin  v.  Xew 
Jersey  Car  Spring  Co.,  36  N.  J.  Law,  145. 
Anderson,  In  his  Law  Dictionary,  defines 
the  word  "liability"  as  follows:  "The  state 
of  being  bound  or  obliged  In  law  or  justice 
to  do,  pay,  or  make  good  something;  legal 
responsIblU^."  The  latest  edition  of  the 
Standard  Dictionary  defines  "liability"  as 
"the  condition  of  being  responsible  for  a 
possible  or  actual  loss,  penalty,  evil,  expense 
or  burden."  The  Supreme  Court  of  Califor- 
nia, in  PlUar  v.  Southern  Pacific  R.  Co.,  52 
Cal.  42,  approved  the  foregoing  definition 
from  Bonvler. 

Now  let  us  turn  to  the  provision  of  the 
ordinance  in  this  case  and  ascertain,  if  we 
can,  what  the  city  proposes  to  do  by  Its  or- 
dinance No.  380.  In  tbe  first  place,  the  title 
says  that  it  is  "an  ordinance  providing  for 
the  purchase  by  the  city  of  Oceur  d'AIene  of 
the  waterworks  system  now  owned  by  the 
Consumers  Company,  Limited,  In  the  city  of 
Coenr  d'AIene,  together  with  all  pipes,"  etc. 
Section  1  provides  that  "the  mayor  and  city 
council  be,  and  they  are  hereby  authorized 
to  enter  Into  a  contract  with  the  said  Eggles- 
ton  &  Co.  for  the  purchase  of  said  water 
plant,  with  all  appurtenances,"  etc.  Now 
the  question  arises,  Who  is  going  to  purchase 
this?  and  the  answer  is  Inevitable  that  It 
is  the  city  that  is  going  to  purchase  It.  But 
It  is  said  that  the  city  is  not  going  to  pay 
for  it;  that  somebody  else  is  going  to  pay 
for  it  If  the  dty  has  any  right  to  obligate 
•any  one  other  than  the  city  to  pay  for  this 
water  system,  then  the  contention  made,  that 
there  is  no  city  obligation,  may  be  true.  But, 
when  we  turn  to  the  Constitution,  we  find 
that  it  does  not  merely  prohibit  the  city  from 
Incurring  any  municipal  indebtedness  or  li- 
ability, but  It  prohibits  It  Incurring  any  in- 
debtedness or  liability.  Now,  If  the  city  has 
the  power  to  obligate  the  water  consumers 
to  pay  for  this  system,  or  to  obligate  any 
siieclfic  property  to  pay  for  it,  or  any  partic- 
ular class  of  citizens  to  pay  for  It,  then  it 
is  prohibited  as  much  by  section  3,  art.  S,  of 
tha  Constitution,  fnun  incnrrlng  sncta  in- 
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debtedness  or  liability  as  if  It  were  a  dty 
indebtedness  or  liability,  because  the  Con- 
stitution says  It  "shall  not  incur  any  indebt- 
edness or  liability"  exceeding  a  certain  lim- 
itation, without  at  the  same  time  levying  an 
annnal  tax  to  meet  such  obligation  and  sub- 
mitting the  question  to  a  vote  of  the  people. 

Passing  now  to  the  further  provisions  of 
the  ordinance,  we  find  that  section  2  pro- 
vides that  there  shall  "be  Issued  the  bonds 
of  the  city  of  Ctcur  d'Alene,  In  the  aggre- 
gate amount  of  $180,000,"  bearing  Interest 
at  6  per  cent  per  annum.  Now  the  quesQon 
is.  Whose  bonds  are  these?  Are  they  city 
bonds,  or  are  they  the  bonds  of  some  un- 
known and  uDdetermlned  water  consumers, 
who  may  and  will  change  from  month  to 
month?  But  we  find  further  that  these 
bonds  will  run  for  the  period  of  20  years. 
Section  3  provides  the  form  of  the  bond. 
Among  other  things,  it  says:  "Know  all  men 
by  these  presents,  that  the  dty  of  GcBur 
d'Alene,  In  the  county  of  Kootenai,  state  of 
Idaho,  for  value  received,  hereby  promises 
to  pay  the  bearer  on  the  Qrst  day  of  June, 

 ,  the  principal  sum  of  $1,000,  with 

interest  thereon  at  6%  per  annum,"  etc. 
The  bond  further  provides:  "This  bond  and 
the  interest  thereon  are  payable  solely 
from  the  fund  created  by  ordinance  No. 
380,  passed  ,  providing  for  the  month- 
ly payment  Into  the  said  fund  from  the 
revenues  of  said  waterworks  system,  of  the 
sum  sufBclent  to  pay  principal  and  interest 
of  the  series  of  bonds  of  which  this  is  one, 
as  the  same  shall  become  due,  and  the  city 
of  Ccenr  d'Alene  hereby  covenants  and  agrees 
with  the  holders  of  this  bond,  and  with  each 
and  every  person  who  may  become  the  hold- 
er thereof,  that  It  will  pay  Into  said  fund 
monthly  from  said  revenues,  a  sum  sufficient 
to  pay  such  principal  and  interest  at  ma- 
turity, and  will  keep  and  perform  all  the 
covenanta  of  said  ordinance.  Including  its 
covenant,  against  disposal  of  said  water  sys- 
tem or  of  any  substantia)  part  thereof,  un- 
less provision  shall  be  made  for  the  payment 
of  said  series  of  bonds  and  Interest,  and  Its 
covenant  that  It  will  not  reduce  the  water 
rate  so  that  the  revenue  of  said  system 
shall  be  Insufficient  to  pay  all  operating  ex- 
penses and  other  charges,  and  the  payments 
required  by  said  ordinance,  and  Its  cove- 
nant to  increase  such  rates,  whenever  nec-. 
essary,  In  order  to  provide  for  the  full  pay- 
ments stipulated  In  said  ordinance." 

Now,  supiKMe  It  be  admitted  that  no  In- 
debtedness is  Incurred  by  this  ordinance.  Is 
there  not  clearly  a  "liability"  Incurred  with- 
in the  clear  and  unmistakable  meaning  of 
that  word,  as  deQned  by  the  foregoing  au- 
thorities? Does  the  dty  not  pledge  Itself 
to  so  conduct  this  water  system  and  charge 
and  collect  revenues  therefrom,  sufficient  to 
pay  the  principal  and  Interest  on  this  obliga- 
tion, and  that  it  will  pay  such  revenue  Into 
this  special  fund,  created  for  the  purpose, 
and  that  it  will  not  only  do  this,  but  that, 


if  the  rates  now  charged  are  insufficient 
to  raise  stich  revenue,  it  will  raise  the 
rates,  however  high  they  may  be,  until  they 
are  sufficient  to  meet  this  obligation  and  lia- 
bility and  dischai^e  the  same?  If  the  debt 
is  not  the  city's  debt,  does  the  city  not  be- 
come surety  or  guarantor  for  the  payment 
of  the  debt?  Is  not  there  some  legal  lia- 
bitlty  created  by  the  provisions  of  this  or- 
dinance? When  the  city  agreed  to  purchase 
this  water  system,  it  certainly  was  intended 
that  somebody  should  pay  for  the  system. 
It  was  not  a  gift,  and  certainly  it  was  not 
the  intention  of  the  city  to  defraud  the  ven- 
dors out  of  this  property.  The  vendors  ex- 
pect to  receive  payment  from  somebody,  and 
the  city  expects  that  somebody  will  pay 
for  this,  and  It  obligates  Itself  to  raise  a 
revenue,  from  this  property,  sufficient  to 
pay  the  debt,  with  Interest  within  the  period 
of  20  years.  Not  only  this,  but  It  covenants 
with  the  vendor  that  it  will  not  sell  or  dis- 
pose of  the  property  or  in  any  way  incumber 
It  until  this  debt  is  paid.  This  clearly  Im- 
plies, and  was' evidently  Intended  to  be  un- 
derstood, that  the  vendors  of-  the  pr<H)erty 
should  retain  a  vendor's  lien  on  the  property, 
under  the  statute,  for  the  paym^t  of  the 
purchase  price.  This,  too,  is  a  liability. 
Suppose,  now,  after  purchasing  this  proper- 
ty, another  dty  council  hereafter  to  be  elect- 
ed should  decline  to  comply  with  the  prom- 
ises, agreements,  and  covenants  of  this  ordi- 
nance. If  the  ordinance  is  legal  and  valid, 
would  not  the  courts  Intervene  to  compel  the 
dty  authorities  to  comply  with  the  provisions 
and  terms  of  this  ordinance,  and  to  take 
such  steps  as  mi^t  be  necessary  to  raise 
the  required  revenue  to  meet  these  obliga- 
tions, and  would  the  courts  not  also  restrain 
and  enjoin  the  dty  from  incumbering  or  dis- 
posing of  the  property  until  such  time  as 
these  obligations  are  dlschai^ed?  But  the 
obligation  which  the  dty  assumes  to  main- 
tain the  present  water  rates,  or,  if  neces- 
sary, raise  them  sufficiently  to  raise  the  re- 
quired .  amount  of  money,  is  clearly  ultra 
vires  and  an  obligation  whtdl  tha  could 
not  perform  or  discharge. 

[S]  It  is  admitted  by  counsd  that  the  mo- 
ment the  cUy  purdiases  this  water  system 
and  I>^n8  to  operate  it  and  sells  water  to 
water  consumers,  and  charges  rates  therefor. 
It  will  be  subject  to  the  same  rules  and  reg- 
ulations under  the  Constitution  and  statute 
for  fixing  reasonable  rates  as  are  arollcable 
to  individuals  and  private  corporations,  and 
this  is  clearly  the  law.  Tamham  on  Waters 
and  Water  Rights,  f  162;  Eaton  v.  City  of 
Welser,  12  Idaho,  514,  86  Pac.  541.  118  Am. 
St.  Rep.  225;  Twltchell  v.  City  of  Spokane, 
55  Wash.  86,  104  Pac.  150,  24  L.  R.  A.  (K. 
S.)  200,  133  Am.  St  Rep.  1027.  Then  they 
would  be  confronted  with  the  provisions  of 
sections  1,  2,  and  6.  of  article  15,  of  the 
state  Constitution,  requiring  water  rates  to 
be  reasonable,  and  that  those  rates  shall 
be  established  and  fixed  in  the  manner  pre- 
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Bcribed  bT  Leeialatnre.  Hie  dty  wouia 
have  no  more  right  than  an  Individual  or 
private  corporation  to  charge  anreasonable 
or  sEcesslve  rates  to  Ita  Inhabitants,  nor 
would  it  have  the  rH^t  to  fix  these  rates 
Itseir. 

[1]  In  this  case,  we  are  notified  In  the  very 
first  instance  by  this  ordinance  that  the  dty 
{mioses,  wltUn  a  period  of  20  years,  to 
raise  from  the  water  coiunmers  of  Gcenr 
d'Alene  dty,  by  water  rates,  a  snflBclent  sum 
to  pay  for  all  running  expenses,  all  repaint 
and  Improrements,  and  the  purchase  price 
tot  this  entire  system,  and  Interest  tiiereon 
at  6  per  cut.  per  annnm.  In  the  meanwhile, 
the  dty  mnst  lutTe  water  for  municipal  pnr- 
poses,  snch  as  fire  protection  and  fiodiing 
sewers,  washing  streets,  and  general  munic- 
ipal purposes.  The  Is  going  to  dtfaer 
make  Its  inhabitants  and  water  consumers 
pay  by  excessive  rates  for  this  munldpal 
purpose,  so  that  water  for  dtf  purposes  may 
be  free,  or  else  the  dty  la  itself  going  to 
pay  rates  into  thte  fund,  which  goes  to  meet 
the  running  expenses  and  pay  the  purchase 
price.  In  the  face  of  all  tliese  things,  the 
vendor  of  the  property  will  come  in  and 
take  Its  property  back  after  large  sums  have 
been  paid,  if  the  d^  should  fall  or  refuse 
to  continue  the  payments,  or  its  Inhabitants 
should  cease  to  patronize  the  water  system, 
and  pay  sufficient  rates  to  meet  this  continu- 
ing obligation  and  liability. 

Courts  have  frequently  passed  upon  the 
question  as  to  what  are  reasonable  water 
rates  and  the  rate  of  Interest  whtdi  a  wa- 
ter company  Is  entitled  to  net  on  Its  lnveB^ 
ment.  We  know  of  no  case  anywhere  that 
has  ever  held  tfaat  a  rate  of  Interest  would 
be  reasonable  which  is  sufficiently  hlgb  that 
It  will  enable  the  owner  of  the  prorwrty  to 
pay  running  expenses,  keep  up  repairs,  pay 
interest  at  6  per  cent  on  the  total  Invest- 
ment, and  also  at  the  same  time  pay  the 
principal  sum  Invested  within  a  period  of  20 
years.  This  would  mean  to  pay  all  operat- 
ing expenses  and  repairs  and  repayment  to 
the  purdiaser  within  20  years  of  the  entire 
principal,  and  120  per  cent  net  profit  In 
that  period  of  time.  This  statement  of  it- 
self shows  that  it  is  Impossible  for  the  city 
to  keep  within  the  provlslona  of  the  Con- 
stltntlon  and  statute  In  charging  reasonable 
rates,  and  stlU  comply  with  Its  ordinance 
No.  880  In  raising  sofficlent  revenue  from 
this  water  system  to  pay  the  debt  within  the 
term  of  the  ordinance. 

The  dty  proposes,  by  this  ordinance  No. 
380,  to  purchase  a  water  system  and  to  be- 
come the  owner  thereof.  It  proposes,  on 
the  other  hand,  to  make  those  who  use  water 
from  thlB  water  system — the  purchasers  of 
water — ^pay  for  the  waterworks  system.  The 
persons  who  are  to  pay  for  the  system,  how- 
ever, will  not  be  the  owners  when  final  pay- 
ment Is  made.  The  property  of  the  munici- 
pality Is  not  taxed,  and  no  specific  property 
Is  pledged.  The  citizens,  as  a  whole,  or  as 


a  dasB.  are  not  taxed.  So  fiir  u  the  mnnld- 
pality  is  concerned,  it  la  to  dtber  have  tlie  . 
free  use  of  the  water  for  munldpal  purpMes, 
or  else  It  must  levy  a  tax  suflBdent  to  raise 
revKiue  to  pay  Its  proportion  into  tills  fund.  ' 
It  certainly  Is  not  going  to  pay  itself  for 
the  use  of  its  own  property,  nor  can  It  levy 
a  tax  for  the  pnrpoae  of  paying  into  the 
dty  treasury  rentals  for  the  use  of  munld- 
pal property.  If  it  e<mtribute8  anytUng  to 
tills  fimd,  it  will  necessarily  have  to  levy  a 
tax  annually,  for  the  purpose  of  raising  mfH- 
dent  revaine  to  pay  Its  proportionate  diare 
or  reasonable  rate  In  conteftutlng  to  tills 
common  fund  tiiat  Is  to  be  used  to  purchase 
this  property.  At  this  Jnndnre,  however, 
the  dty  will  be  confronted  with  another 
serious  problem.  When  it  engages  In  public 
ownership  of  a  water  i^stem,  and  sella  mter  , 
and  charges  rates  to  InUvidual  consiuners, 
the  recdpis  from  this  source  will  at  once 
become  an  Income  under  the  provisions  of 
section  3.  art  8,  of  the  Constitution,  which 
It  la  forbidden  to  i^edge  or  hypothecate  for 
more  than  the  current  ^ear,  and  yet  it  is 
hypothecating  that  Income  for  20  years.  In 
other  words,  it  purchases  a  propwty  which, 
in  the  ordinary  course  of  bndness,  would 
produce  a  revenue  or  Income  to  the  dty.  As 
soon  as  these  rentals  are  collected,  they  will 
belong  to  the  dty,  and  the  fund,  whether 
it  be  a  general  or  a  "special  fund,**  will  be- 
long to  the  dty  and  be  dty  or  mnnidpal 
property. 

As  said  by  the  Suineme  Court  of  Illinois 
hi  City  of  7oUet  v.  Alexander,  ld4  IlL  464. 
62  N.  R  863 :  "It  does  not  make  any  differ- 
ence that  the  certificates  (bonds)  are  payable 
out  of  the  special  fund,  if  the  dty  Is  the 
owner  of  the  fund.  All  Its  obl^atlons  are 
payable  out  of  some  particular  fund.  •  •  • 
The  section  of  the  OonBtltutiou  limiting  in* 
debtedness  provides  that  at  the  time  of  In- 
curring any  indebtedness,  the  city  shall  pro- 
vide for  the  collection  of  a  direct  annual  tax 
Buffldent  to  pay  the  interest  on  the  debt  as 
it  falls  due,  and  to  pay  and  discharge  the 
prindpal  within  20  years  from  the  time  of 
contracting  the  debt  and  every  Indebtedness 
Is  payable  from  some  particular  fund." 

[4]  After  It  owns  that  property,  the  re- 
cdpts  from  water  rents  would  clearly  be  an 
income  or  revenue  within  the  purview  and 
meaning  of  the  Constitution ;  but,  in  advance 
of  the  purchase,  it  undertakes  to  appropriate 
and  hypothecate  that  income  for  a  period  of 
20  years,  so  that  it  may  not  be  an  Income 
after  the  purchase  is  made.  This  is  mere 
Jugglery  with  words.  This  revenue  will  be 
no  less  an  income  after  this  transaction  is 
consummated  than  it  would  have  been  had 
the  dty  bought  and  paid  for  the  property 
at  the  time.  If  this  method  can  be  pursued 
for  purchasing  a  waterworks  system,  the 
same  method  could  be  pursued  In  purchasing 
an  electric  light  and  power  plant  and  a  simi- 
lar method  might  be  adopted  for  the  pur- 
.  chase  of  a  telephone  system  within  the  mu* 


Digitized  by 


652 


120  PACIFIC 


REPORTEB 


(Idaho 


nidpallty,  and  bo,  also,  a  street  railway,  and 
there  will  be  no  limit,  either  to  the  power 
of  purchase  and  acqnlsitlott,  or  to  the  power 
of  the  dtr  council  to  incur  Indebtedness 
•  npon  the  prospective  consumers  or  patrons, 
as  the  case  may  be.  The  consumer,  not  the 
taxpayer,  may  well  sigh  at  the  mere  state- 
raent  of  the  possibilities  of  such  a  proposi- 
tion, carried  to  Its  natural  conclusion,  and 
lose  himself  in  contemplating  the  ctwt  of 
water,  light,  telephone,  and  transportation, 
when  the  consumer  alone  la  paying  for  those 
public  utllitleB. 

Most  subtle  and  dangerona  of  all  Is  the 
method  pursued  for  raising  the  leTenne  to 
meet  the  obligation.  This  la  to  fall,  not  upon 
the  property  of  the  municipality  or  the  prop- 
er^ owner,  but  on  the  consumer — the  man 
who  renta  a  house  and  muat  necessarily  have 
water  for  domestic  use.  He  must  pay  rates 
80  hl^  that  tile  net  Income  from  snch  rate 
will  oiable  the  dty  In  20  years  to  pay  for 
the  entire  system,  and  In  the  meanwhile  oper- 
ate It  and  keep  it  In  repair.  In  the  mean- 
while, the  property  owners  have  had  Qie  pro- 
tection which  a  water  system  affords  against 
fire  ftnd  in  imi>roTea  sanitation,  and  -at  the 
same  time  the  taxable  property  of  the  city, 
and  the  property  owner  has  been  allowed  to 
escape  taxation  fbr  this  purpose.  Sudi  a 
proposition  is  clearly  mpagoBnt  to  the  Con- 
stitution, and  at  the  same  time  shocks  the 
sense  of  Justice  and  municipal  honesty  and 
integrity.  Bat  the  Ccmstltntlon  says  that,  be- 
fore audi  an  indebtedness  ia  Incurred  which 
exceeds  the  income  and  revenue  for  the  ear- 
rent  year.  It  mast  be  submitted  to  a  vote  of 
the  people  and  be  antiuu'lzed  by  two-thirds 
of  t2ie  qnallfled  tiectora.  The  allegations  of 
the  complaint  In  tUs  caae  demonstrate  the 
wisdom  and  In^ortance  of  that  provision 
and  qnaUficatiiHi  cmtalned  In  the  Ckmstltu- 
don.  It  is  alleged  here,  and  tor  the  purposes 
of  this  case  is  admitted,  that  about  two 
years  ago  the  question  of  purchasing  this 
system  for  $134,000  was  submitted  to  a  vote 
of  the  people,  and  was  by  the  deetus  re- 
jected. After  this  expression  of  the  will  of 
the  people,  the  dty  council  determines,  by 
ordinance  No.  380,  to  adopt  the  presoit  meth- 
od of  purchasing  this  system  without  consult- 
ing the  people  or  submitting  the  question  to 
th^  vote,  and  to  pay  |180,000  for  the  same 
pnH>erty,  or  an  advance  of  $46,000  over  the 
proposition  rejected  by  the  votes  of  the  dty. 

Finally  It  has  been  urged  by  counsel  for 
the  city  that  the  principle  involved  In  this 
method  of  purchase  lias  been  in  substance 
approved  by  this  court  In  McGUvery  v.  City 
of  Lewlston,  13  Idaho,  338,  90  Pac.  348,  and 
BlackweU  T.  Cceur  d'Alene,  13  Idaho,  357.  90 
Pac.  863,  wherein  this  court  approved  the 
statute  authorizing  the  levy  of  special  assess- 
ments upon  the  property  to  be  benefited  In 
sewer  districts  for  the  purposes  of  building 
sewers.  Courts  have  generally  upheld  stat- 
ntee  and  dty  cbarters  authorizing  'the  crear 


tlon  of  Improvement  and  sewer  districts  and 
the  levying  of  assessments  on  abutting  p>rop- 
erty  for  the  purpose  of  paying  for  the  same. 
To  our  minds,  the  assessment  and  improve- 
ment district  law  is  a  very  different  thing 
from  the  problem  with  which  we  are  here 
confronted.  There  the  property  assessed  re- 
ceives a  direct  and  special  benefit,  and  the 
property  recdving  that  benefit  is  assessed 
for  the  payment  thereof.  City  of  Joliet  v. 
Alexander,  194  111.  457,  62  N.  H.  661.  The 
assessment  in  such  case  Is  not  made  against 
some  uncfftaln,  indefinite,  and  unidentified 
person,  who  may  from  time  to  time  occupy 
the  premises  abutting  npon  the  improvement, 
and  we  apprehend  that;  if  such  a  method 
were  panned  in  order  to  pay  for  a  sewer 
system,  it  would  meet  with  the  prompt  <U»> 
approval  of  the  courts.  In  those  cases,  how- 
ever, the  bondholder  is  glv&L  a  Hen  on  the 
property  benefited,  and  may  foredose  that 
lien  without  the  intervention  of  the  dty. 
BlackweU  v.  Village  of  Ooeur  d'Alene,  18 
Idaho,  857,  00  Pac  363.  The  similarity  be- 
tween the  two  classes  of  cases  Is  certainly 
very  slight,  and  the  rule  of  spedal  assess- 
ments should  not,  and  In  our  Judgment  can- 
not, be  applied  in  a  case  of  this  kind.  City 
of  Joliet  V.  Alexander,  194  la  467,  62  N.  B. 
861. 

This  particular  question  has  never  before 
been  passed  upon  In  this  state,  and  we  have 
therefore  felt  It  our  duty  to  dosely  examine 
and  construe  our  own  Constitution  rather 
than  follow  blindly  and  complacently  the  de* 
dslbns  of  the  courts  of  other  states.  To  ua 
the  Constitution  seems  plain  and  dear,  and 
it  is  our  duty  to  follow  Its  mandates.  If  It 
is  to  be  amended,  the  amradmrat  ahould 
come  from  the  people  in  the  constiltntlMiaL 
manner,  and  not  by  way  of  Judicial  oonstrao- 
tlon.  Courts  should  declare  the  meaning  and 
intent  of  the  Constitution,  and  ca^jHii  its  ob- 
servance as  far  as  is  ponlble;  but  It  Is  n» 
part  of  the  duty  of  a  court  to  declare  or 
attempt  to  enforce  what  It  thinks  t3ie  Con- 
stitntlon  ought  to  be,  If  In  fact  It  says  some- 
thing else. 

We  eondude  that  ordinance  No.  880  at 
the  dty  of  Goeur  d'Alene  Is  repugnant  to 
section  8.  art  8.  of  the  Constitution,  and  that 
the  bond  Issue  proposed  1^  tliat  ordinance- 
would  create  a  "liability"  against  the  dty. 

The  Judgment  la  reversed,  and  the  cause  Is. 
remanded,  with  direction  to  grant  a  pupetn- 
al  Injunction  as  prayed  for  by  Uie  eomidalnt.. 
Costs  awarded  in  favor  of  appellanL 

SULLIYAN,  3^  ConcuZfL 

STEWART,  C.  3,  (dissenting.  T  cannot 
agree  with  the  conclusion  of  the  majority 
aplnlon  that  ordinance  No.  380  creates  any  in- 
debtedness upon  Cffior  d'Alene  city,  within 
the  meaning  of  section  3,  art.  8,  of  the  Con- 
stitution. Ndtfaer  do  I  agree  with  the  con- 
closioQ  announced  In  ttie  majority  opinloa. 
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that  tiie  reasonlDg;  of  the  Supreme  Gonrt  of 
WashingtoD  in  Winston  t.  dty  of  Spokane. 
12  Waab.  S24,  41  Pac.  888.  the  Suprame  Conrt 
of  Iowa  In  Swanson  v.  Ottomwa,  118  Iowa. 
161,  91  N.  W.  1048,  59  L.  B.  A.  620,  the  Su- 
preme Court  of  North  Carolina  In  Brocken- 
brough  T.  Board  of  Water  Commissioners, 
134  N.  C.  1.  46  S.  B.  28,  and  the  Supreme 
Court  of  Wisconsin  In  'Connor  t.  City  of 
Marshfleld.  128  Wis.  280,  107  N.  W.  689.  Is 
not  In  accord  with  the  language  of  the  Cod- 
stltntions  of  the  respective  states.  Vtiese 
cases,  In  my  Judgment,  were  dealing  with 
constitutional  provisions  Identical  In  mean- 
ing with  the  Constitution  of  this  state,  and 
correctly  state  the  intent  of  the  makers  of 
the  Constltntioo  in  each  state,  where  sncb 
questions  have  been  decided.  They  are  the 
only  cases  where  courts  have  been  called  up- 
on to  pass  upon  the  constitutionality  of  a 
transaction  entered  Into  by  a  municipality 
through  its  ordinances,  sbnllar  to  that  In- 
volved in  this  actiob,  except  the  case  of  Ot- 
tnmwa  v.  City  Water  Supply  Ca,  119  Fed. 
816,  66  C.  C.  A.  219,  69  Ijl  R.  A.  607.  This 
dedsloa  was  by  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit,  and.  In  my  Judgment, 
should  not  be  accepted  as  authority  In  this 
state  rather  than  the  decision  of  the  highest 
court  of  each  of  said  states,  where  such 
questions  have  beeu  directly  passed  upon. 
The  federal  court  imagines  conditions  which, 
in  its  opinion,  would  create  a  possible  in- 
debtedness; bat.  In  my  opinion,  they  have  no 
application  to  the  probabilities  arising  un- 
der such  conditions. 

There  is  nothing  in  ordinance  No.  380 
which  in  any  way  provides  for  a  municipal 
Indebtedness  or  liability  in  excess  of  the  con- 
stitutional Inhibition.  No  tax  is  assessed 
against  the  property  within  the  municipality, 
and  the  city  has  In  no  way  promised  to  pay 
from  the  general  fund  of  the  dty,  or  out  of 
any  tax  levied  by  the  cit}'  In  any  one  year,  or 
any  number  of  years;  but,  on  the  contrary,  it 
is  clearly  provided  that  payment  is  to  be  made 
only  and  wholly  from  the  income  of  the  wa- 
ter system  arising  from  the  fund  accruing 
for  the  use  of  water,  and  that  such  fond 
shall  be  applied  to  the  maintenance  of  the 
system  and  the  payment  of  the  purchase 
price,  and  with  permission  for  the  city  to 
regulate  the  water  rates  at  such  sum  as  to 
raise  such  fund.  This  method  of  paying  for 
ttie  waterworks  is  neither  a  debt  nor  a  lia- 
bility; the  obligation  that  the  dty  under- 
takes Is  that  It  will  collect  and  turn  over  to 
the  bondholders,  out  of  the  income  from  a 
charge  for  water,  the  amount  due  under  the 
contract 

In  the  Washington  case,  the  court  of  that 
state  construed  section  6,  art  8,  of  the  state 
Constitntlon,  in  wtilch  this  language  is  used: 
"No  county,  city,  town,  school  district  or 
other  municipal  corporation  shall  for  any  pur- 
pose become  indebted  in  any  manner  to  an 
unomit  exceeding  one  and  one-half  per  cent 
gt  die  taxable  property  In  sncb  county 


•  *  *  without  the  assent  of  three-fifths 
of  the  voters  therein."  It  will  be  seen  by 
this  provision  of  the  Constitution  that  the 
court  was  considering  the  queation  of  Incur- 
ring an  indebtedness. 

In  the  Iowa  case  of  Swanson  v.  Ottnmwa, 
the  Supreme  Court  of  Iowa  was  construing 
the  following  language:  "No  dty,  county,  or 
other  political  or  munldpal  corporation  shall 
be  allowed  to  become  indebted.  In  any  man- 
ner, or  for  any  purpose,  to  an  amount  in 
the  aggregate,  exceeding  6  per  cent  of  the 
value  of  taxable  property,"  etc — and  from 
this  language  It  clearly  appears  that  the 
court  in  that  states  in  the  abore-dted  case, 
was  dealing  solely  with  the  question  ot  In- 
curring an  Indebtedness. 

In  the  North  Carolina  case,  the  Supreme 
Court  of  that  state  was  construing  the  fol- 
lowing language:  "No  county,  city,  town,  or 
other  mnnidpal  corporation  shall  contract 
any  debt  pledge  its  faith,  or  loan  its  credit, 
nor  shall  any  tax  be  levied  nor  collected  by 
any  officer  of  the  same  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of 
the  majority  of  the  qualified  electors  there- 
in." It  clearly  appears  that  the  court  was 
dealing  with  the  question  of  indebtedness. 

The  same  may  be  said  of  the  case  of  Con- 
nor V.  City  of  Marshfldd,  128  Wia  280,  107 
N.  W.  639,  and  the  cases  dted  therein.  The 
question  the  conrt  was  i>asslng  upon  In  these 
cases  was  whether  a  muuidpal  Indebtedness 
was  created  by  the  action  of  the  munidpal- 
Ity,  and  whether  the  dty  became  bound  by 
any  promise  to  pay  a  debt  by  reason  of  the 
transaction  made.  So,  in  the  opinions  dis- 
approved in  the  majority  opinion,  the  courts 
were  dealing  solely  with  the  question  of  in- 
debtedness, and  with  the  question  as  to 
whether  or  not,  by  such  transactloiu,  the 
munldpalltles  were  assuming  liabilities  in 
the  performance  of  acts  and  obligations  of 
the  municipality,  which  in  no  way  amounted 
to  a  munldpal  indebtedness.  Comparing  the 
Constitutions  of  the  states  referred  to  to  the 
foregoing  opinions,  It  will  be  observed  that 
none  of  sucb  Constitutions  contained  the  ex- 
act language  found  in  the  Constitution  of 
this  state.  This  section  of  the  Constitution, 
in  its  problbltion,  not  only  is  against  the  In- 
curring of  any  indebtedness,  but  It  is  also 
an  inhibition  against  the  creation  ot  any  lia- 
bility, In  any  manner  or  for  any  pnrposf^ 
without  8  vote  of  the  electors. 

The  Constitution  provides   that :  "No 

*  •  *  dty  •  •  •  shall  Incur  any  in- 
debtedness, or  liability  In  any  manner,  or 
for  any  purpose,  exceeding  in  that  year,  the 
income  and  revenue  provided  for  It  for  such 
year,  without  the  assent  of  two-thirds  of  the 
qualified  electors  thereof,  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  nor  unless, 
before  or  ati  the  time  of  incurring  such  in- 
debtedness, provision  shall  be  made  for  the 
collection  of  an  annual  tax  suffldent  to  pay 
the  interest  on  sodi  indebtedness  as  it  falls 
due,  and  also  to  constltate  a  alnUng  fund 
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for  tbe  payment  of  the  principal  thereof, 
within  twenty  years  from  the  time  of  con- 
tracting the  same.  Any  Indebtedness  or  lia- 
hiuty  incnrred  contrary  to  this  provision 
shall  be  void.   •   •   • " 

While  the  majority  opinion  seems  to  hold 
that  the  "incurring  of  an  indebtedness"  and 
the  "creation  of  a  liability  in  any  manner" 
have  a  different  meaning,  as  used  In  ttiie 
provision  of  the  Conatitutlon,  yet,  when  the 
entire  section  is  taken  together,  it  wiU  be 
seen  that  the  Inhibition  of  an  Indebtedness, 
as  provided  in  the  sectloD,  is  in  the  incor- 
rlng  of  an  'Indebtedness"  or  "UaMllty,"  with- 
out  a  vote  of  two-thirds  of  the  qualified  dec- 
tors,  and  that,  "before  or  at  the  time  of  in- 
caning  such  Indebtedness,  provision  shall 
be  made  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  indebt- 
edness as  it  falls  due,  and  also  to  constitute 
a  sinking  fond."  Thus  the  inhibition  applies 
both  to  the  incurring  of  an  indebtedness  and 
the  creation  of  a  liability,  in  the  sesae  that 
both  the  Indebtedness  and  liability  ia  the 
making  of  an  obllgatloB  which  requires  the 
raidng  of  revenue  by  taxation  by  the  munic- 
ipality upon  the  property  of  the  municipality 
for  the  payment  of  the  same.  The  section, 
taken  as  a  whole,  shows  clearly  that  the 
words  "indebtednees"  and  "llablUty"  are 
used  in  the  same  sense,  in  so  tar  as  the  pro- 
hibitloB  applies,  and  there  Is,  in  my  opin- 
ion, no  Justification  for  the  contention  that  a 
Usability  is  any  different  from  an  Indebted- 
ness, or  any  more  comprdieudve,  or  has  any 
different  meaning,  as  used  in  the  section  In 
the  application  of  the  inhibition  contained  In 
the  section. 

Section  2315  of  the  Revised  Codes,  which 
provides  that  every  dty  or  town  Incorporated 
under  the  laws  of  the  state  shall  have  power 
and  authority  to  issue  municipal  bonds,  not 
to  exceed  at  any  time  in  the  aggregate  15 
per  cent,  of  the  real  estate  value  of  said  dty, 
"to  provide  for  the  construction  and  main- 
tenance of  necessary  waterworks  and  sup- 
plying the  same  with  water,"  has  relation 
only  to  municipal  bonds  that  are  a  charge 
against  the  dty,  and  has  no  application  what- 
ever to  bonds  Issued  for  the  purpose  of,  and 
in  accordance  with,  the  provisions  of  ordi- 
nance No.  880 ;  nether  does  it  apply  to  bonds 
Issued  by  a  dty  for  spedal  improvements, 
or  to  any  bonds  that  are  payable  out  of  a 
special  fund  created  by  spedal  payments,  or 
payable  out  of  a  spedal  fund  created  out  of 
the  receipts  of  waterworks,  purchased  un- 
der a  contract  that  the  same  shall  be  paid 
for  from  the  receipts  received  by  the  dty 
from  the  use  of  the  water  from  such  system. 
This  section  of  the  statute  has  reference  to 
a  goieral  Indebtedness  of  the  dty,  and  was 
intended  to  carry  into  effect  section  8,  art. 
8,  of  the  Constitution.  McGllvery  v.  Olty 
of  Lewiston,  13  Idaho,  33S,  00  Pac.  848; 
Blackwell  v.  Village  of  Coeur  d'Alene,  13 
Idaho,  857,  90  Pac.  353.  The  fact  that  the 
ordinance  prorldes  that  the        may  have 


the  power,  "if  at  any  time  the  gross  reve- 
nues of  said  waterworks  system  shall  not  be 
suffldent  to  pay  said  cost  of  operating  and 
maintenance,  and  the  amounts  required  for 
the  payment  of  sudi  diarges,  including  the 
charge  berdnabove  created  in  favor  of  the 
bonds  authorized,  it  will  Increase  its  rate  to 
consumers  to  sudi  figure  as  wlU  be  suffl- 
dent to  provide  the  payment  of  all  such 
costs  and  charges,"  can  in  no  way  affect  or 
annul  the  laws  of  the  state  granting  to  a 
dty  the  power  to  regulate  the  water  rates 
within  a  munldpallty  at  a  reasonable  rate, 
and  the  purchaser  of  snch  bonds  is  advised 
of  that  fact  when  said  bonds  are  purchased, 
and,  in  accepting  the  bonds,  accepts  them 
with  the  knowledge  that,  nnder  the  laws 
under  which  each  bonds  have  been  issued, 
sach  bonds  are  to  be  paid  only  from  the 
revenue  derived  from  the  system,  and  that 
the  rates  fixed  by  the  dty  are  required  to  be 
reasonable. 

Jnsfc  what  la  a  reasc^nable  rate  depends 
primarily  upon  the  cost  of  production ;  and 
a  fair  rate  thereon  bdng  recognized  as  the 
operating  expenses,  maintenance,  and  depre- 
dation, all  of  which  are  legitimate  expens- 
es, and  which  the  system  must  bear,  whether 
the  ownership  be  in  the  munldpallty  or  a 
private  corporation  or  Individual,  and  the 
bond  purchaser  accepts  such  bonds  at  his 
peril,  and  has  foil  knowledge  that  the  law 
requires  that  the  rates  to  be  charged  for 
water  are  to  be  reasonable,  and  if  the  bonds 
are  Issued  to  an  excessive  amount,  and  the 
revenue  derived  from  the  water  rentals  fixed 
at  a  reasonable  rate  Is  Insuffldrat  to  meet 
the  payments,  the  bondholder  assumes  such 
liabill^.  and  not  the  dty.  So  there  is  no 
indebtedness  or  other  liability  which  the  dty 
will  incur,  which  in  any  way  would  require 
the  raising  of  any  funds  for  the  purpose  of 
making  any  payments  by  reason  of  the  trans- 
action entered  into  by  the  authority  of  said 
ordinance.  The  fact  that  the  dty  of  Ccenr 
d'Alene  la  to  become  the  owner  of  said  water 
system,  and  agrees  to  fix  the  rates  to  be 
charged  for  the  use  of  water  from  the  sys- 
tem, and  to  pay  the  same,  upon  the  bonded 
Indebtedness,  out  of  a  fund  arising  from  the 
revenue  received  for  the  service  of  water,  la 
not  an  Indebtedness  or  obligation  which  adds 
to  or  requires  the  raising  of  revenue  from 
assessment  upon  the  property  of  the  munic- 
ipality during  each  year,  or  for  any  num- 
ber of  years,  or  at  all,  and  the  general  cred- 
it of  the  dty  Is  In  no  way  pledged,  exc^ 
the  duty  to  create  the  fund,  and  does  not 
bring  the  transaction  involved  in  this  case 
within  the  inhibition  provided  by  section  8, 
art  8,  of  the  Constitution. 

For  these  reasons  I  dissent  from  the  ma- 
jority opinion,  both  in  the  theory  and  rea- 
soning of  tbe  opinion,  and  in  the  cimclusioii. 

On  Rehearing. 

AII/SHIE.  a  J.  Upon  petition  of  respond- 
ent, a  rdiearlnc  waa  granted  la  this  case. 
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and  the  whole  question  has  again  received 
oral  argument 

Two  propositions  bare  been  dwelt  upon 
by  counsel  at  considerable  length:  First, 
that  the  original  opinion  of  this  court  Is  con- 
trary to  the  weight  of  American  authority; 
and,  second,  that  it  runs  counter  to  the  in- 
terest of  the  people  of  the  municipality. 
With  reference  to  the  flrat  proposition.  It 
may  be  suggested  that  the  dedsloni  relied  on 
by  respondent  are  not  all  in  point,  for  the 
reason  that  they  rest  <m  constltatlonal  pro* 
Tisiona  dllTering  materially  from  ours.  We 
pointed  out,  In  the  original  opinion,  what  to 
our  minds  ^lonld  be  amtroUing,  and  the  rea* 
sons  for  our  holdlni^  «a  well  as  our  views  of 
the  intent  and  pnrpose  of  the  framers  of 
our  Constitution,  We  are  still  fully  per- 
suaded that  the  ordinance  here  in  question 
is  an  evasion  of  the  provisions  of  the  Con- 
stitution, and  that  to  sustain  It  would  be 
running  counter  to  the  Intent  and  purpose 
of  tlie  framers  oC  the  Constitntion  and  the 
people  of  the  state,  wboi  they  adopted  that 
Instrument  It  can  serve  no  luefol  pnrpose 
for  us  to  enter  upon  a  further  discussion  of 
those  provisions  here.  The  Legislature  is 
now  in  session;  and  If  tin  oonstmction  this 
court  has  placed  npcm  secUon  8  of  article  8 
of  our  state  Ouistltntion  does  not  meet  with 
the  approval  at  the  representatlTes  of  the 
people  in  the  lawmaking  branch  of  the  state 
govemmmt.  or  if  for  any  reason  thef  think 
It  proper  to  submit  the  question  to  a  vote  of 
the  people,  they  may  do  so  at  race  and  get 
an  expressioD  of  tke  pecvle  themsdvee  as 
to  whether  the  Gonstltatiffli  dioald  be  so 
amended  as  to  cover  and  include  a  case  such 
as  the  one  hm  presented. 

As  to  the  omtention  that  tliia  construc- 
tion ruiM  counter  to  the  Interests  of  the 
pec^lft  of  the  municipality,  it  is  not  out  of 
place  to  i^ain  call  attention  to  the  fact  that 
the  question  of  purchasing  this  water  sys- 
tem was  once  submitted  to  the  people  of 
Cbeur  d'Alene  city  and  was  by  them  voted 
down.  It  hardly  seems  to  us  that  the  peo- 
ple theinsdves,  after  voting  against  the  pur- 
chase of  this  water  system,  are  now  willing 
that  the  city  council  should  make  the  same 
purchase  at  an  additional  price  of  some  $40,- 
000,  without  in  any  manner  submitting  the 
qu^tlon  to  those  who  must  pay  the  bill.  If 
the  people  Interested  In  this  matter,  and  up- 
OQ  whom  the  burden  of  paying  the  purchase 
price  must  f&ll,  are  to  have  the  right  to  ex- 
press their  views  on  the  matter,  It  is  just 
Bs  Important  that  they  express  such  views 
in  the  one  Instance  as  In  the  other. 

We  find  no  reason  for  changing  or  mod- 
ifying the  opinion  of  the  court  as  original- 
ly announced  in  this  case.  The  original  opin- 
ion will  stand  as  the  Judgmoat  of  the  court 

SUUilTAM,  concurs.  8TBWART,  J., 
dissents. 


WAIKSC017  T.  8TATHL 
(Criminal  Court  of  Appeals  of  Oklahoma.  I^h. 

(ByUdbut  hy  t\e  Cwrt.) 

1.  XtABOKKT  (I  55*)— &VZD1NCX. 

In  a  prosecution  fOr  larceny  of  lire  stock, 
the  drcumatantial  evidence  is  held  sufficient  to 
aapport  the  verdict  and  jadgment,  and  that  no 
reverBlble  error  was  committed  on  the  triaL 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  II  164.  1S0»  107-169;  Dae. 
Dig.  I  56.*] 

2.  Cbiukai,  Law  {H  668,  742,  74S*)-TiUL— 
Wbiqht  or  BvinENCB. 

The  credibility  of  the  testimony  of  the  de- 
fendant and  witnesses  testifying  in  his  behalf 
is  the  Ncdosive  province  of  the  Jury  to  deter- 
mine, and,  although  such  testimony  may  be  un- 
contradicted and  not  directly  impeached,  when 
there  are  facts  and  dtcumstancea  In  evidence 
tending  to  lessen  the  probabili^  that  such  testi- 
mony 18  tme,  the  Jnry  may  give  it  such  weight 
as  uiey  deem  proper,  even  to  the  ntent  of 
wholly  dia regarding  the  same. 

[Bd.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  U  108&  1138,  1260,  171»-ir21, 
1722 :  Dec  mg-M  668,  742,  748.^] 

EJrror  from  District  Court,  Orady  Coonty ; 
Frank  M.  Bailey,  Judge. 

Jack  Wainscott  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

F.  E.  Riddle,  of  Chlckasha,  for  plaintiff  in 
error,  caiaa.  West,  Atty.  Gen.,  and  Smith  C 
Matson,  Asst  Atty.  Gen.  (R.  B.  Glab,  of  Ok- 
lahonu  Olty,  of  coonsti),  for  the  State. 

DOYLB,  J.  The  plaintifC  In  »ror  was  con- 
victed of  the  crime  of  grand  larceny,  and 
sentenced  to  lmprlB(nunait  in  the  peniten- 
tiary  for  a  period  of  one  yeat  and  a  day.  An 
appeal  vras  properly  perfected. 

Three  assignments  of  error  relied  upon  for 
a  reversal  of  the  Judgment  are,  In  effect  that 
the  evidence  Is  insufficient  to  sustain  the 
verdict  and  Judgment  and  that  the  court 
erred  in  the  giving  and  refusing  of  certain 
Instructions  to  the  Jury.  The  Information  is 
In  the  ordinary  form,  charging  the  larceny 
of  16  head  of  hogs,  of  the  value  of  $160.  in 
Grady  county,  on  or  about  the  10th  day  of 
December,  1910. 

[1]  The  evidence  upon  which  the  defendant 
was  convicted  was  of  ah  entirely  circum- 
stantial nature.  From  the  evidence  it  ap- 
pears that  the  firm  of  Anderson  &  Girard 
had  In  their  possession  a  lar^ge  number  of 
hogs  in  their  lots  near  Ntonekah,  Grady  coun- 
ty, and  about  10  miles  northeast  of  where 
the  defendant  resided ;  that  on  the  night  of 
the  18th  of  December,  - 16  head  were  stolen ; 
that  4  of  these  were  red  Duroc  Jersey  hogs 
that  were  snooted,  and  one  of  them  had  part 
of  the  nose  hanging  to  one  side  In  a  peculiar 
manner.  The  stolen  hogs  were  traced  from 
the  point  where  a  portion  of  the  fence  inclos- 
ing the  pens  had  been  taken  down  to  a  bridge 
about  two  miles  west  where  the  tradu  show- 


•For  oUi«r  easas  Mt  sama  topic  and  lectlon  MUHBBR  la  Dtc.  Dl|.  ft  Am.  Dig.  Kay-No.  Baries  *  Rap'r  Indaia 
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ed  tbat  a  wagon  had  been  backed  op  under 
It,  evidently  for  the  purpose  of  loading  the 
hogs.  At  this  point  the  hog  tracks  and  the 
tracks  of  men  driving  th^  stopped  and  the 
track  of  the  wagon  went  south  from  the 
bridge,  about  two  miles,  where  It  was  lost 
Thursday  following  the  Monday  night,  when 
the  hogs  were  stolen,  Hodge  Bailey,  a  deputy 
sheriff,  and  Oscar  Dryden,  who  were  search- 
ing for  the  missing  hogs,  found  two  red  hogs 
in  the  pen  of  the  defendant,  the  description 
of  which  corresponded  In  every  particular 
with  the  description  of  two  of  the  stolen 
hogs.  When  Anderaon,  one  of  the  owners, 
with  the  witnesses  Dryden.  Bailey,  and  Llntz, 
wmt  on  Saturday  to  the  defendant's  pen, 
tbeae  two  hogs  were  missing.  They  then 
made  seartdi  for  the  missing  bogs,  and,  fol- 
lowing the  tracks  of  a  liack  which  led  from 
the  defendant's  pra  through  a  fi^d  to  a 
point  about  half  a  mile  below  In  the  timber, 
they  tovni  the  entrails  of  three  hogs  buried, 
and  ttie  place  covered  over  wltii  leaves.  A 
little  of  Qke  hide  which  had  not  been  remov- 
ed corresponded  with  the  color  of  the  missing 
hogs  seen  in  the  defendant's  pen  Thursday 
by  Dryden  and  Bafl^. 

On  behalf  of  ttie  defendant  Willis  Rider, 
bis  fotba-ln-law,  and.  George  Blder,  his  broth- 
er-in-law,  testlfled  that  they  were  with  the 
defendant  at  his  hogpens  I>ecember  22d.  and 
there  saw  two  red  hogs  that  George  Blder 
bad  sold  to  the  defendant  a  few  weeks  be- 
fore. The  defendant  testlfled  on  bis  own  be- 
half that  he  had  bought  two  hogs  from  his 
brotber-lu-law,  George  Bider;  that  several 
of  his  bogs  were  snooted;  that  he  did  not 
know  anything  about  the  hack  tracks  from 
his  pen  to  where  the  entrails  were  burled, 
nor  did  he  know  anything  about  any  hogs 
having  been  killed  there ;  that  he  saw  from 
his  house  somebody  looking  into  his  hogpens 
on  Thursday,  and  heard  that  day  about  the 
hogs  being  stolen  a  few  days  before  from 
Anderson  &  Qlrard.  The  defendant  also  In- 
troduced evidence  tending  to  support  an  allbL 
Walter  Moore  testlfled  that' on  December  19th 
he  went  to  Ohlckasha  with  the  defendant, 
that  they  drove  from  there  to  the  defend- 
ant's home  where  they  arrived  about  10 
o'clock  p.  m.,  and  that  he  stayed  there  that 
night  Jim  Hahn  testlfled  that  he  was  work- 
ing for  the  defendant  at  that  time,  and  tliat 
he  returned  home  on  the  night  of  December 
19th  from  Ghl<^sha;  that  Waltw  Moore 
was  with  him,  and  stayed  there  that  night 

We  think  that  it  was  clearly  a  question  of 
fact  for  the  Jury  to  say  whether  the  red  hogs 
found  by  Dryden  and  Bailey  In  the  defend- 
ant's pen  were  the  property  of  Anderson  & 
Girard,  or  of  the  defendant  On  the  follow- 
ing Saturday  these  two  red  hogs  were  gone 
from  the  defendant's  pen,  and  no  explana- 
tion of  their  disappearance  la  made.  Under 
these  circumstances,  the  jury  were  justifled 
In  connecting  their  disappearance  with  the 
finding  o£  the  entraUs  burled  and  concealed 


on  the  premises  of  the  defendant  Where 
the  evidence  Is  circumstantial,  and  the  cir- 
cumstances are  snch  as  to  reasonably  justify 
an  inference  of  guilt  the  weight  and  value 
of  such  testimony  are  ezcluslvdy  for  the 
jury.  It  is  only  where  the  evidence  obvious- 
ly does  not  warrant  the  inference  of  guUt 
that  the  court  will  interfere.  Otherwise  the 
weight  of  circumstantial  evidence,  and  the 
Inference  to  be  drawn  from  it  in  almost  every 
case,  would  finally  be  determined  by  the 
appeUate  court  We  think  a  verdict  of  a 
jury  based  upon  ctrcnmstanUal  evidence 
comes  to  ns  as  any  other  verdict,  and,  unleea 
we  can  say  that  the  Inferaice  of  guUt  drawn 
from  the  evidence  was  wholly  unwarranted, 
we  cannot  Interfere. 

It  is  also  argued  by  the  learned  counsel 
that  the  testimony  of  the  defendant  and  the 
witnesses  testl^lng  In  bis  behalf  in  sup- 
imrt  of  the  alibi  and  explanatory  of  the  In- 
criminating  circumstances  Is  uncontradicted 
and  nnlmpeached,  and  for  this  reason  he  as- 
sumea  that  the  Jury  should  have  believed 
thdr  testimony. 

[2]  The  credibility  ot  the  testimony  of  the 
def^dant  end  the  witnesses  testifying  In  hia 
b^lf  la  the  ecclnsive  iffovlnoe  of  the  Jury 
to  determine,  and,  although  audi  teatlmony 
may  be  uncontradicted  and  not  directly  Im- 
peached, when  there  are  facts  and  drcnnn 
atanctt  admitted  and  proven  tending  to  les- 
sen tbp  probability  that  sndi  testimony  la 
true,  Qte  Jury  may  give  it  aodi  w«[gAt  aa 
tbey  deem  proper,  even  to  the  ntent  of 
wholly  dUr^ardlng  the  same.  The  rule  as 
stated  in  Qy&  Is  aa  tollows:  '^le  Jury  are 
not  bound  to  brieve  testimony  because  it  la 
uncontradicted  and  hot  directly  Impeadied. 
The  Jury  may  con^der  the  Inherent  Improb- 
abilities of  the  stotementa  of  the  witness, 
and  they  may  be  of  such  a  character  as  to 
Justify  them  In  disregarding  hla  testimony^ 
although  uncontradicted  by  direct  teatlmony. 
He  may  be  contradicted  by  the  facts  that  he 
states  aa  completely  as  by  adverse  testimony, 
and  there  may  be  so  many  omissions  and 
Improbabilities  in  his  evidence  aa  to  discredit 
his  whole  story.'**  12  Cyc.  486.  The  instruo* 
tton  objected  to,  given  witb  referuice  to  cir- 
ca mstantlal  evidence,  ts  as  follows:  "Evi- 
dence has  been  offered  In  this  case  of  a  cir- 
cumstantial nature;  that  la,  circumstantial 
evidence^  You  are  Instructed  that  the  law 
recognizes  drcnmstantlal  evidence^  and  that 
the  same  Is  competent  for  your  considera- 
tion, and  when  such  evidence  Is  full  and 
complete  la  ofttlmes  as  persuasive  aa  direct 
and  positive  evidence.  But  in  this  connec- 
tion you  are  Instructed  that  It  is  not  suffi- 
cient that  the  circumstances  merely  tend  to 
show  or  point  to  tbe  guilt  of  the  d^endant, 
but  to  sustain  a  conviction  upon  circumstan- 
tial evidence,  the  evidence  must  be  so  fuU, 
complete,  and  persuasive  as  to  exclude  every 
reasonable  hyiKithesta  otlm  than  that  of  ttia 
guilt  of  tha  defmdant  But  when  anCb, 
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cmnstaDces  are  fall  and  complete,  and  con- 
Tlncee  jmr  mind  of  defendants  gidlt  beyond 
a  reasonable  donbt,  tben  such  erideDce  U 
TOfBtdent  to  warrant  a  omTictlon.**  It  is  con- 
tended tbat  this  Instmction  tells  tbe  jury 
that  evUenoe  bas  beoi  olEered  In  tlie  case  of 
a  clrcnmstantlal  nature  what  tbe  court 
sboiild  have  ttdd  tiie  Jury  ttiat  tbe  state  re- 
lied solely  upon  drcnmstantlal  evidence  for 
a  conviction,  and  that  tbe  court  erred  In  re- 
fosli^  to  give  the  fi>llowliv  Instmction  re- 
qneeted  tty  tbe  defendant:  "Gentlonoi  of  the 
Jury,  you  are  Instructed  that  In  this  ease  the 
state  relies  upon  clrcmnstantlal  evidmoe  fw 
a  conrlctton;  and,  while  soCh  eridencA  Is 
legal  and  conqwtent,  yet,  before  you  can  con- 
vict tbe  defendant,  tbe  drcumstanoes  must 
not  <»ily  point  to  tbe  gnUt  of  the  defendant, 
but  tbe  drcomstances  must  be  so  full,  com- 
plete, and  convincing  as  to  exdnde  every 
other  reasonable  hypothesis  othn  than  tbat 
of  the  guilt  of  the  detaidant,  and.  If  yon 
have  a  reasonaUe  doubt  as  to  whether  such 
circumstances  are  sulBdent,  you  will  acquit 
the  defendant  Refused  and  reception  allow- 
ed.  Frank  M.  Bailey,  Judg&"  The  modlfl- 
cathm  of  the  instruction  objected  to  as  made 
In  the  instruction  requested  was  not  materi- 
al, and,  while  the  Instmction  requested  may 
be  In  better  form*  the  rtfnsal  of  the  court 
to  give  it  does  not  oonstitnto  reversible  error. 

There  being  no  reversible  error,  tbe  Judg- 
ment of  the  district  court  of  Gxady  county  is 
afllrmed.  , 

ARMSTRONG,  P.  X,  and  FURMAN,  J., 
concur. 


BURNS  v.  STATB. 
(Criminal  Coort  of  Appeals  of  Oklahoma.  Jan. 

20,  ms.) 

(Sv^lahut  hy  the  Court.) 

1.  CaiMiNAL  Law  (|{  1098,  1104*)— Appeal 
AND  Ebbob—Recobd— Index. 

A  case-made  or  transcript  of  the  record 
fflost  contain  a  correct  index,  and,  it  lawyers 
are  not  ntore  carefnl  In  this  respect  in  the  fa- 
tnre,  this  court  will  be  forced  to  adopt  a  rule 
to  diamlss  appeals,  where  such  index  u  not  in< 
corporated  In  tiie  case-made  or  transcript  of  the 
record. 

[Eld.  Note.— For  other  casea,  see  Orlmioal 
Law,  Cent.  Dig.  H  2S63.  2666,  2776,  2885, 
2886;  Dec  Dig.  |f  1098,  1104.»] 

2.  Gbiuinai.  Law  (|  854*)— Tbial— Skpaba- 

TION  OF  JDBOBS. 

<a)  Under  section  68fSl.  Comp.  Laws  1009. 
It  is  discretionary  with  the  trial  court  to  per- 
mit the  Jury  to  separate  before  tbe  case  is  filial- 
ly submitted  to  them. 

(b)  For  circumstances  not  requlrfog  the  re- 
versal of  a  conviction  because  of  the  separation 
of  the  Jury  before  the  case  was  finally  submit- 
ted to  them,  see  opinion. 

[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Out  Dlfr  ii  2089-204T;  Dec  Dig.  { 
8B4.*] 


8.  Criminal  Law  (H  ^S,  424*) — Bvidxrob— 
Acts  and  Dbclabations  or  Gonspibatobs 
— Habhless  Error. 

(a)  Declarations  and  conduct  of  a  co -con- 
spirator made  and  done  after  a  cuispiracy  has 
terminated,  and  not  in  the  presence  of  the  de- 
fendant, are  not  adnussihle  in  eridence  against 
him. 

<b)  Where  a  conspiracy  Is  entered  into  by 
two  or  more  persona  to  do  any  unlawful  act  or 
to  accomplish  any  unlawful  purpose,  tbe  per- 
sona who  engage  therein  are  responsible  for  all 
that  is  said  or  done  in  pursuance  of  such  con- 
spiracy by  any  of  their  co-conspirators  until  the 
purpose  for  which  the  conspiracy  was  entered 
into  has  been  fully  accomplished. 

(c)  The  responsibility  of  co-congpirators  for 
the  language  or  conduct  of  those  acting  with 
them  is  not  confined  to  the  accomplishment  of 
the  common  parpCNse  for  which  the  conspiracy 
was  entered  into,  but  extends  to  and  includes 
all  declarations  made  and  collateral  acts  done 
incident  to  and  growing  out  of  Ibe  common  de- 
sign when  spoken  or  done  bjf  a  co-eonspltator  as 
against  all  of  his  co-conspirators. 

(b)  For  language  and  conduct  of  a  former 
wife  of  a  prosecuting  witness  which  was  admis- 
sible in  endence  agauut  a  defendant  who  was  on 
trial  for  aasault  with  intent  to  kill,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  989-1001,  1002-1010;  Dec. 
Dig.  H  42S,  424.*] 

4.  CBnciNAL  Law  (|  1144*)— Appial  and  Bb- 
BOB— Rxvnw— Prbsctmptions. 

Unless  tbe  record  affirmatively  shows  tbe 
absence  of  a  defendant  during  his  trial,  the 
question  that  he  was  not  present  at  such  trial 
cannot  be  raised  for  the  first  time  upon  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
»£?°*-  JP"?'  h  2736-2764.  2766-2771, 
2  724Hmi,  2901,  3616-8087;    bee  Dl«.  | 

(Additionat  SyUabvt  bv  Editorial  Staff.) 

6.  Gbhonal  Law  ({  1160*)— Appeal  and  Er- 
ror —  Review  —  Habhlbss  Ebbob  —  Admis- 
sion OP  Evidence. 

In  a  prosecution  for  assault  with  Intent  to 
kill,  any  error  In  tbe  admission  of  testimony  of 
the  prosecuting  witness  was  not  iround  for  re- 
versal, where,  on  defendants  own  testimony, 
the  jury  could  not  bare  done  otherwise  than 
convict  him. 

[Ed.  Note.— For  other  cases,  see  Oimlnal 
Law,  Cent.  Dig.  |{  308S,  8130,  3137-3143; 
Dec.  Dig.  I  1160.*f 

Appeal  from  District  Court,  Murray  Coun- 
ty; R.  McMillan,  Judge. 

S.  L.  Burns  was  convicted  of  assault  with 
Intent  to  kUl,  and  bis  punishment  assessed 
at  confinement  In  the  penitentiary  for  five 
years,  and  be  appeals.  Affirmed. 

L.  H.  Mayes  testified  for  the  state:  That 
prior  to  March,  1910,  he  had  resided  with 
his  wife,  Fannie  Mayes,  at  Hennepin,  Gar- 
vin county,  Ofcl.  That  they  had  two  chil- 
dren, aged  six  and  eight  years,  respectively, 
both  of  whom  were  girls.  That  prior  to 
March,  1900,  witness  and  his  femlly  had  liv- 
ed In  the  house  of  def^idant  at  Hennepin. 
That  defendant  boarded  with  witness'  fam- 
ily. Tbat  witness  ms  a  blat^mith  1^  oc- 
cupaUon,  and  was  running  a  blacksmith  shop 
In  Hennepin.  That  In  March,  1900,  witness 
became  setlsfled  tlmt  It  was  best  for  him  to 
move  his  ftmUy  out  of  the  home  of  def6nd- 
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ant.  He  therefore  bnilt  a  lionse  of  bis  own. 
That  after  witness  moved  out  of  the  house  of 
defendant  defendant  was  anxlooa  to  contin- 
ue to  board  with  witness,  but  witness  did  not 
want  him  about  his  home  any  longer.  Wit- 
ness' home  was  something  like  a  quarter  of 
a  mile  from  the  house  of  defendant  That 
on  the  5th  day  of  March,  1910,  the  wife  of 
witness  came  to~  his  shop  and  had  a  talk 
with  him,  and  left  the  shop,  and  went  to  Mrs. 
Glbbert's,  saying  that  she  was  going  to  take 
some  garden  seed  to  Mrs.  Qlbbert  After  the 
wife  of  witness  had  left  the  shop  about  an 
hour  and  a  half,  defendant  came  running  by 
the  shop  close  to  witness.  At  this  time  wit- 
ness was  working  on  a  buggy  which  was  sit- 
ting In  front  of  the  shop.  Just  before  de- 
fendant passed  the  shop  of  witness,  witness 
saw  his  wife  going  In  the  direction  of  the 
office  of  defendant  Witness  saw  his  wife  go 
to  Mrs.  Stevens,  and  saw  a  little  girl  of  Mr. 
Foster's  come  out  and  talk  to  his  wife.  They 
then  walked  off  aways,  and  the  little  girl 
went  to  the  residence  of  defendant  Witness 
saw  defendant  get  on  bis  horse  and  start  in 
a  northwest  direction,  the  same  direction  the 
wife  of  witness  had  gone,  and  go  through  a 
lane  and  turn  into  a  gate  and  into  a  deld 
which  his  wife  had  entered.  That  they  then 
went  out  of  sight  That  witness  then  started 
over  there,  but,  before  doing  so,  he  borrowed 
a  gun  of  a  man  named  Jones.  Witness  th^ 
went  in  the  direction  which  he  had  seen  his 
wife  and  the  defendant  go.  After  witness 
had  gone  about  a  mile,  he  came  to  a  creek, 
and,  seeing  that  no  horse  had  crossed  there 
recently,  he  started  back,  and  went  up  the 
bottom  of  the  creek  about  60  yards,  and  came 
to  an  open  place,  when  the  defendant  shot 
at  him.  Witness  did  not  see  the  defendant 
until  he  had  fired  two  shots.  The  flrst  shot 
hit  witness  In  the  hip^  The  result  of  this 
slu>t  Is  that  witness  baa  been  crippled  ever 
since.  After  defendant  had  fired  at  witness, 
witness  turned  and  looked  In  the  direction 
from  wUdi  the  shots  came.  He  then  saw 
his  wife  going  oat  tnnn  between  two  Ug 
logs  where  the  defendant  was.  She  had  her 
clothfls  iqp  on  the  rlg^t  hand  side.  She  was 
moving  pretty  fast  The  smoke  of  the  two 
shots  enabled  witness  to  locate  the  defendant 
was  BhooUng  fnnn  behind  a  log,  and  wit- 
ness could  only  see  his  head  and  hands  and 
his  gnn  up  over  the  log.  That  he  was  going 
by  where  his  wife  and  the  defmdant  were 
vrhen  the  defendant  first  began  shooting  at 
him,  and  he  would  not  have  seen  them  had 
It  not  been  for  the  ^ts  fired  by  defendant 
After  witness  saw  the  defendant  be  shot  at 
him  twice.  Witness  then  went  out  to  the 
edge  of  the  bottom  and  met  Mr.  Wllbnn  and 
Mr.  Hlggins.  About  this  time  the  defendant 
rode  out  of  the  bottom  north  of  witness.  The 
defendant  was  then  about  60  yards  from  wit- 
ness. Defendant  pulled  his  pistol  out  from 
under  his  pants.  Witness  rode  back  down  to 
whers  the  sbootlng  had  taken  place.  He 


saw  his  wife  there.  She  was  looking  around 
as  though  she  was  hunting  for  something. 
Witness  had  a  life  insurance  policy  In  the 
Woodmen  of  the  World  for  |1,000  payable  to 
his  wife.  On  Thursday  evening  before  wit- 
ness was  shot  on  the  following  Saturday, 
when  he  went  back  home,  he  found  his  wife 
lying  across  the  bed.  ^e  called  witness  to 
her,  and  asked  him  If  he  had  had  his  life 
Insurance  policy  changed.  He  replied  that 
he  had  not  She  then  requested  witness  to 
borrow  a  six-shooter,  and  let  her  have  it  and 
go  with  her  over  to  Dr.  Bums*  office,  saying 
she  was  going  to  kill  the  d^endant  She 
said  Dr.  Bums  had  mistreated  her,  and  she 
was  going  to  kill  him.  Witness  requited 
her  to  tell  what  Dr.  Bums  had  done,  that  he 
would  attend  to  him  himself,  but  his  wife 
Insisted  upon  witness  getting  a  gun  and  go- 
ing with  her  to  Dr.  Bums'  office,  that  she 
wanted  to  kill  blm  herself,  but  she  decUned 
to  tell  witness  how  Dr.  Bums  had  mistreated 
her  or  anything  of  the  kind.  When  witness 
saw  his  wife  down  at  the  place  where  the 
shooting  occurred,  about  80  minutes  after 
the  shooting,  she  said  to  him,  "Are  you  shot?" 
Witness  replied,  "I  am,"  and  turned  around 
and  showed  her  where  he  was  shot  Witness 
said  to  her,  "He  missed  his  shot — ^he  didn't 
hit  me  where  he  aimed  to."  She  rolled,  "If 
we  had  got  you  to  his  office  the  other  eve- 
ning, we  wouldn't  have  made  any  mistake." 
That  his  wife  did  not  return  home  after  the 
shooting.  That  on  Tuesday  morning  before 
the  shooting  witness  went  to  the  stove  in  the 
kitchen,  and  found  his  wife  with  a  po<&et- 
book  in  her  hand.  This  pocketbook  contained 
three  or  four  papers  doubled  up  with  medi- 
cine In  them,  and  she  told  witness  she  was 
going  to  poison  herself  and  the  two  children. 
She  also  told  witness  that.  If  there  was  ever 
any  more  tnmble  over  Dr.  Bums,  she  would 
klU  herself  and  the  efaUdren.  She  said  it 
was  strydmine.  That  she  got  It  at  a  drag 
store.  That  a  friend  In  town  gave  it  to  her. 
She  afterwards  admitted  the  medldne  had 
been  givoi  to  her  by  the  defendant,  bnt  did 
not  tell  lilm  for  what  purpose  he  hod  ^ven 
it  to  her.  Witness  did  not  see  his  wife  after 
the  shooting  nntll  he  saw  her  at  court  in 
Pauls  Valley  the  folio  wing,  Septonber,  whoi 
a  divorce  suit  between  them  was  tried.  That 
they  were  dlvcnrced.  That  witness  had  the 
children,  and  since  the  divorce  his  wife  bad 
married  defendant 

Earl  Higgins  testlfled  for  the  sUte:  That 
be  was  acquainted  with  the  defradant  In 
ISHO.  That  witness  was  looking  for  cattle  In 
the  bottom,  and  saw  Mayes  walking  through 
the  bottom  with  a  gnn  on  his  arm  when  the 
shooting  occurred.  That  defendant  fired  the 
first  shot  That  defendant  was  located  In 
a  tree  top.  That  the  wife  of  Mayes  was  with 
defendant  That  when  defendant  shot  at 
Mayes,  Mrs.  Mayes  ran  off  a  little  piece. 
That  the  defendant  fired  three  shots  at  the 
witness  Mayes,  and  Mayes  shot  twice  at  Oie 
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defendant  miat  ttie  defendant  then  ran. 
That  after  the  ehootLnc  vas  OTer  Mayes  went 
back  down  to  the  place  where  the  shooting 
had  oeconed.  and  tatted  a  UtUe  Ut  with 
his  wife.  Witness  was  present  Mrs.  Hayes 
aaked  her  bnsband  U  he  was  diot  He  le- 
pUed  that  be  wb%  hot  that  Bnrna  had  made 
a  mtashot  Urs.  Mayes  Qien  aala:  "If  yon 
had  oHDe  to  the  ofllce  the  otlier  ercnlnib  be 
wouldn't  hare  made  any  mlsshot**  Mayea 
then  told  his  wife  not  to  come  back  home  any 
mora 

W.  M.  Jones  testUled  for  the  atate:  That 
be  was  diqmty  dierUf  of  Garvin  ooonty. 
That  he  remembered  the  occasion  of  the 
ahooting  of  Blayes  by  defendant  That  wit- 
nesB  arrested  defendant  for  the  shooting. 
That  deflsndant  said,  "I  hate  to  give  np  to 
you,"  bat  that  be  decided  tb^re  had  been 
oioiish  shootliv,  and  It  was  bad  enough  the 
way  it  was.  Defendant  asked  witness  if 
Mayes  was  shot  Witness  replied  that  he 
was.  Defendant  aaked  If  witness  thon^t 
Mayes  was  going  to  die.  Witness  replied  he 
did  not  think  he  would.  That  defendant 
said  that  when  he  first  saw  witness  Mayes, 
Hayes  bad  his  gun  throwed  np.  That  he, 
defendant  was  too  quick  for  bim.  That  he 
shot  but  really  did  not  know  who  shot  first. 
That  be  expected  he  got  the  first  shot  In.  He 
did  not  know  bow  many  shots  were  fired  by 
him,  but  that  Mayes  had  shot  three  times. 
He  said  that  Hayes'  wife  had  a  headache, 
and  he  had  stopped  to  give  her  some  head- 
ache tablets.  Witness  also  testified  that 
Mrs.  Hayes  was  with  defendant  when  he  ar- 
rested him.  That  when  arrested  defendant 
had  two  Winchesters  and  a  six-shooter. 

Jonah  Foster  testified  for  the  defendant: 
That  be  resided  at  Hennepin  and  had  lived 
there  for  a  number  of  years.  That  he  was 
now  serving  a  Jail  sentence  for  violating  the 
prohibitory  Uqnor  law.  That  he  was  ac- 
quainted with  the  defendant  and  knows  Bob 
Hayes.  That  witness  beard  Bob  Mayes  say 
once  he  was  going  to  kill  Dr.  Bums.  That 
witness  communicated  this  threat  to  the  de- 
fendant On  cross-examination  this  witness 
testified  that  be  did  not  have  any  regular  oc- 
capation;  that  Bob  Hayes  had  been  the 
means  of  witness'  prosecution  for  violating 
the  prohibitory  liquor  law. 

Charles  Bums  testified:  That  he  was  a 
brother  of  defendant  That  on  Wednesday 
following  the  shooting  be  visited  the  place 
where  the  shooting  occurred.  Witness  de- 
scribed the  scene  of  the  shooting,  but  did  not 
testify  to  any  fact  which  materially  affects 
this  case. 

William  Springer  testified  for  the  state: 
That  he  was  a  farmer  by  occupation.  That 
he  was  acquainted  with  defendant  That  be 
knows  Bob  Hayes.  That  some  time  In  1909 
Bob  Mayea  bad  a  conversation  with  witness 
abont  defendant  He  said  at  one  time  he 
came  rery  near  killing  Dr.  Bums  over  bis 
wife,  but  be  Investigated  and  found  there 


were  false  reports  on  than.  That  witness 
communU»ted  these  statemoits  to  the  de- 
fendant 

M.  W.  Jackson  testified  fbr  the  defendant: 
That  be  was  a  farmer  by  occupation.  Wit- 
ness heard  the  witness  Mayes  make  the  same 
statement  as  testified  to  by  the  witness 
Stwinger, 

W.  M.  Undseysmltb  testlfled  tor  appel- 
lant that  he  lived  near  Henneidn;  that  be 
wu  acquainted  with  the  defendant;  that 
the  defendant  went  to  bis  house  on  the  morn- 
ing of  the  trouble  to  see  a  sick  child. 

A.  L.  Napier  testified  for  appellant:  Ttaat 
he  was  a  miner  by  occupation.  That  he  was 
acquainted  wltti  the  defendant  and  knew  Bob 
Mayes.  That  some  time  before  the  shooting 
lie  beard  some  parties  brand  Mayes  as  a 
coward  for  not  kllUng  Dr.  Bums.  Witness 
informed  defendant  of  this. 

Sam  Games  testified  fw  sratellant:  Tbathe 
carried  the  United  States  malls  from  Davis 
to  Homer;  that  witness  bad  beard  of  trou- 
ble between  Bob  Mayes  and  Dr.  Bums. 

J.  H.  Pearson  testlfled  for  aj^llant :  That 
be  heard  about  the  shooting  between  Bob 
Mayes  and  defendant  That  he  saw  defend- 
ant after  the  shooting  was  over.  He  was  on 
horseback  and  going  In  a  trot  He  saw  Bob 
Mayea  crossing  the  field  before  the  shooting. 
Mayes  was  running  and  had  a  long  gun  with 
him.  That  In  five  minutes  afterwards  wit- 
ness heard  the  shooting. 

Jack  WUbem  testified  for  the  defendant: 
That  he  was  a  cattle  dealer.  That  he  knew 
both  the  defendant  and  Bob  Hayes.  That 
be  bad  seen  the  place  where  the  shooting  oc- 
curred. That  he  heard  the  shots  fired.  Wit- 
ness deso-Ibed  the.  place  of  the  shooting. 
Witness  saw  Bob  Hayes  and  Hlggins  with 
Mrs.  Mayes  shortly  after  the  shooting,  but 
did  not  bear  what  passed  between  them. 

J.  U.  PottB  testified  for  the  defendant: 
That  some  time  prior  to  the  shooting  he  had 
a  conversation  with  Bob  Mayes  about  the 
defendant  He  heard  Bob  Mayes  say  that 
defendant  bad  done  him  an  Injury,  and  that 
he  had  once  carried  him  off  to  kill  htm. 
That  witness  Informed  defendant  of  what 
Bob  Mayes  had  said. 

Win  Lanbam  testified  for  defendant:  That 
he  was  stocfcralser,  remembers  the  shooting 
between  Bob  Mayes  and  the  defendant  That 
witness  heard  the  shooting.  That  be  was 
some  400  or  SOD  yards  off.  That  witness 
went  in  the  direction  of  the  shooting  and 
saw  Bob  Mayes. 

Mary  Walker  testified  for  the  defendant: 
That  she  remembers  the  trouble  between  Bob 
Mayes  and  the  defendant  She  heard  the 
shooting.  That  she  was  a  Chlchasaw  freed- 
man.  That  she  saw  Bob  Mayes  go  off  into 
the  timber,  and  in  a  few  minutes  she  heard 
the  shooting.  That  soon  after  the  shooting 
she  saw  the  defendant  traveling  pretty  fast 
on  horseback  going  from  the  place  wbm 
the  shooting  occurred. 
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Appellant  testified  In  his  own  behalf :  That 
he  was  89  years  of  age  and  a  physician. 
That  he  resided  at  Hennepin.  That  aome 
time  in  1006  Bob  Mayes  and  his  family  rented 
the  house  of  appellant,  and  anoellant  board- 
ed with  him.  That  this  cmtinned  ontll  May, 
1909.  That  d^eudant'a  relations  with  Mr. 
and  Mrs.  Mayes  were  pleasant  That  at  one 
time  Bob  Mayes  had  charged  defendant  with 
bring  In  bed  with  bis  wife,  tb^t  after  Mayes 
had  bad  a  house  of  his  own  bnllt  B(A>  Mayes 
reQnested  defendant  to  come  to  his  honse. 
That  defoidant  did  so,  and  Mayes  told  the 
defendant  be  had  been  Informed  that  he  was 
criminally  intimate  with  his  wife,  and  de- 
fendant denied  It,  and  UAA  him  there  was 
nothing  to  it  That  defendant  was  freqnent- 
ly  warned  to  be  on  his  guard  against  Bob 
Mayea,  as  Bob  wonld  kill  blm  about  his 
wife.  That  on  the  momtiv  of  the  dlflleulty 
witness  left  town,  taking  with  him  Us  medi- 
cine case  and  pistol.  That  bis  pun^oee  was 
to  visit  a  patient  That  he  had  not  seen  Mrs. 
Bfayes  that  mmnlng.  Witness  was  on  horse- 
hair That,  when  be  came  to  th«  place  where 
the  shooting  occurred,  he  saw  Mrs.  Mayes. 
She  was  standing  near  a  tree  top,  Mrs.  Mayes 
called  to  defendant  and  he  rode  to  where' 
she  was.  She  asked  him  for  some  headache 
tablets.  Witness  took  his  saddlebags  ont 
and  pteced  the  medicine  in  an  envelope. 
Witness  was  sitting  on  a  log  and  Mrs.  Mayes 
was  standing  by  him.  She  sat  down  on  a 
limb  abont  12  inches  from  the  ground.  The 
defendant  and  Mrs.  Mayes  were  together 
abont  Ave  minutes.  Witness  then  testified 
aa  follows:  "Q.  Tell  the  conversation  that 
you  had  with  her?  A.  Well,  she  told  me 
ttiat  she  wanted  the  headache  tablets.  While 
I  got  them  out  I  says,  'What  are  you  doing 
over  here?*  And  she  says,  *I  came  over  to 
Oihbert's  to  plant  some  garden.*  And  I  says, 
'What  do  yon  want  to  plant  with  him  for? 
He  never  raised  enough  for  them ;'  and  she 
said,  'Bob  said  be  never  did  see  any  one 
raise  cabbage  and  tomatoes  like  be  did.*  I 
says,  'What  was  Bob  mad  about  this  morn- 
ing?' And  flhe  says,  'He  was  in  the  best  of 
humor  when  he  sent  me  over  here.*  And  I 
says,  'He  was  awfully  mad  when  I  saw  him,* 
and  I  told  her  I  was  going  to  Lindseysmlth's, 
and  I  says,  'I  have  got  to  hurry;'  and  atx>nt 
that  time  she  looked  over  her  shoulder.  She 
was  facing  a  little  bit  south  of  west  facing 
me,  and  she  looked  over  her  shoulder  and 
said,  'My  Ood.  there  is  Bob  Mayes  with  a 
gun.*  And  she  Jumped  up.  Q.  How  was  you 
facing  at  that  time?  A.  I  was  facing  north. 
Q.  Uke  this  was  the  tree?  Ton  was  on  the 
north  side  and  she  was  bwe?  A.  Tes,  sir. 
Q.  Which  way  did  she  look?  A.  She  looked 
over  her  left  shoulder.  Q.  What  direction? 
A.  Looked  south.  Q.  What  was  It  she  said? 
A.  She  says,  'My  Ood,  there  Is  Bob  Mayes 
with  a  gun.'  and  I  says,  *Oet  out  of  the 
way.'  And  I  pushed  my  saddlebag  off  with 
one  hand  and  whirled  around.    I  couldn't 


say  which  way  I  turned,  but  as  I  turned  I 
drew  my  gun,  and  I  was  shooting  in  this 
position.  The  log  was  about  my  head.  Q. 
As  soon  as  you  got  In  position  to  shoot  with 
your  pistol,  what  did  you  aee?  A.  As  soon 
as  she  said  that,  I  looked  over  my  shoulder, 
and  I  saw  him  with  his  gun  raised,  pointed 
our  way.  Q.  Show  oa  how  he  had  the  gun? 
A.  It  was  thla  way;  abont  like  that  Q. 
And  what  did  you  do?  A.  I  drew  my  gun 
and  began  firing.  Q.  How  qul^ly?  A.  As 
quickly  as  I  could.  Q.  Why  did  you  shoot? 
A.  Because  I  thou^t  my  life  was  in  danger. 
Q.  Did  he  shoot?  A.  He  did.  Q.  Who  shot 
first?  A.  I  couldn't  say.  The  shots  were 
too  near  ioeeXbet.  Q.  How  many  times  did 
yon  shoot?  A.  I  shot  three  times.  Q.  Who 
did  yon  shoot  at?  A.  I  shot  at  L.  H.  Hayes. 
Q.  Did  yon  know  at  that  time  whether  yoa 
hit  him  or  not?  A.  I  did  not  Q.  Did  he 
make  any  outcry  or  way  ftnjrthlng?  A.  No, 
sir.  Q.  How  many  shots  did  be  shoot  at 
yon?  A.  He  diot  two  shots  at  me  and  one 
at  his  wife." 

Appellant  testified  on  ero8»«xaminatlon 
that  after  the  dlfilcnlty  between  Mr.  and  Mrs. 
Mayes  he  had  married  Mrs.  Mayea,  and  rite 
was  now  his  wife.  The  above  is  a  fair  ab* 
stract  of  tiie  matolal  portions  of  the  testi- 
mony In  the  case. 

E.  G.  Mitchell,  of  Harrison,  Ark.,  and  Carr 
&  Field,  of  Paula  Valley,  for  appellant  Smith 
C.  Matson,  Asst.  Atty.  Gen.  (J.  S.  Estes,  of 
Oklahoma  City,  of  counsel),  for  the  State. 

FURMAN,  X  (after  stating  the  facts  as 
above).  [1]  First  The  transcript  of  the  rec- 
ord In  this  case  contains  about  300  pages, 
yet  there  Is  no  index  attached  to  It  It  is 
the  duty  of  counsel  for  an  appellant  to  see 
that  a  correct  and  complete  index  Is  attach- 
ed to  every  transcript  of  the  record  or  case- 
made.  Thia  court  Is  already  fiooded  with 
work,  and  It  Is  the  duty  of  counsel  In  pre- 
paring their  records  and  briefs  to  so  arrange 
them  that  the  court  can  without  delay  turn 
to  the  page  of  the  transcript  upon  which 
counsel  relies  In  support  of  an  assignment  of 
error.  The  names  of  all  of  the  witnesses 
and  the  pages  upon  which  their  testimony  ap- 
pears, and  of  every  material  step  In  the  case, 
should  appear  in  this  index.  If  the  lawyers 
of  this  state  do  not  take  more  care  in  this 
matter,  we  will  be  compelled  to  make  a  rule 
dismissing  appeals  where  the  transcript  of 
the  record  is  not  properly  prepared. 

[2]  Second.  The  third  ground  relied  upon 
In  sui^rt  of  a  motion  for  a  new  trial  is  as 
follows :  "That  there  was  misconduct  on  the 
part  of  the  Jury  after  the  same  was  duly 
Impaneled  and  sworn  to  try  the  case,  and  by 
reason  of  this  alleged  misconduct  a  fair  and 
due  conslderatlott  and  Impartial  verdict  In 
said  cause  was  prevented ;  said  miscon- 
duct consisting  of  the  permitting  a  number 
of  the  Jurors  on  said  panel  to  separate  from 
the  rest  of  tba  panri,  and  to  absent  them- 
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selves  from  the  room  In  wbicb  the  aald  Jury 
was  supposed  to  be  kept  bj  the  bailiff,  and 
also  In  the  bailiff  permitting  a  number  of 
said  Jurors  after  said  jury  was  impaneled 
to  try  said  cause,  In  conversing  and  talking 
with  rarioos  persons  ontside  of  the  hearing 
of  said  bailiff,  and  outside  of  the  room  in 
which  said  Jury  was  supposed  to  be  kept,  all 
of  which  was  preJndlclBl  to  the  zl^ta  of 
the  defendant,  and  prevented  a  fialr  and  Im- 
partial consideration  of  said  cause,  as  pro- 
vided by  law.  In  support  of  said  misconduct 
of  said  jury  said  defendant  hereto  attaches 
the  affidavit  <tf  Chas.  E.  Burns,  duly  sub- 
scribed and  sworn  ta"  The  ground  for  a 
new  trial  Is  8UKK>rted  by  the  affidavit  of 
GhOB.  E.  Bums,  to  the  ^ect  that  on  Friday 
and  Etettnrday,  the  14th  and  15th  days  of 
Asaih  1911.  when  this  trial  was  iu  progress. 
affia^t  was  regiBtered  and  stcqpplng  at  0» 
Holland.  Hotel  In  the  town  of  Sulphur ;  that 
on  Friday  evening  a  Jury  of  12  men  Indiarge 
of  a  bailiff  came  to  sold  hotel,  and  were  tak* 
en  to  the  hotel  office  in  the  front  part  of 
said  building,  at  the  north  end  of  said  ball, 
in  a  room  opening  Into  said  hall;  that  the 
bailiff  In  charge  at  said  Jury  permitted  said 
Jurors  to  converse  indiscrlnilnately  with  va- 
rious persons  in  and  about  said  hotel  office, 
and  to  get  out  of  his  hearing,  and  to  sepa- 
rate from  the  remainder  of  said  Jury  in  said 
hotel  office,  and  to  wander  down  the  hoU  to 
the  washtMuln,  and  to  the  small  toilet  room 
at.the.iffrth  end  of  the  hall,  and  remain  out 
of  the  hearing  of  said  bailiff  and  various 
places  along  said  hall  for  some  10  or  16 
minutes  before  they  were  taken  into  the  din- 
ing room  for  tb^r  suj^r;  that  after  sup- 
per a  number  of  said  Jurors  used  the  tele- 
phone and  talked  to  persons  whose  names 
were  unknown  to  affiant  The  record  in  this 
case  shows  that  the  trial  began  on  Friday, 
the  t4th  day  of  April.  1911.  The  instructions 
to  the  Jury  were  filed  on  Monday,  the  17th. 
The  instructions  must  be  read  to  the  jury 
before  the  case  could  be  submitted  to  them. 
It  therefore  affirmatively  appears  from  the 
record  that  the  matters  complained  of  oc- 
curred prior  to  the  submissiou  of  the  case  to 
the  Jury.  In  the  cases  cited  by  appellant 
decided  by  this  court  where  reversals  were 
entered  because  of  the  separation  of  the  Jury, 
the  matters  complained  of  all  occurred  after 
the  case  had  been  submitted  to  the  Jury, 
and  they  had  begun  their  deliberations. 
Where  the  separation  of  a  Jury  takes  place 
prior  to  the  submission  of  a  case  to  the  Jury, 
an  entirely  different  question  is  presented. 

This  matter  was  discussed  fully  in  the  case 
of  Armstrong  v.  State.  2  Okl.  Cr.  567,  103 
Pac  668,  24  li.  R.  A.  (N.  S.)  776,  by  Judge 
Doyle,  and  the  question  now  presented  was 
decided  contrary  to  the  contention  of  ap- 
pellant In  that  case  this  court  said :  "It  Is 
not  claimed  in  the  case  at  bar  that  there  was 
a  B^ratton  of  the  Jurors  after  the  final 
SQbmiBBlon  of  tb«  conse  or  after  the  Jury 


retired  to  consider  their  verdict  The  ques- 
tion In  this  case  requires  only  a  construc- 
tion of  section  6512,  Wilson's  Rev.  &  Ann.  St 
1903,  which  provides :  "The  Jurors  sworn  to 
try  an  indictment,  may,  at  any  time  before 
the  submission  of  the  cause  to  the  Jury,  in 
the  discretion  of  the  court,  be  permitted  to 
separate,  or  to  be  kept  in  charge  of  proper 
officers.  The  officers  must  be  sworn  to  keep 
the  Jurors  together  until  the  next  meeting 
of  the  court,  to  suffer  no  person  to  epeak  to 
or  communicate  with  them,  nor  to  do  so 
themselves  on  any  subject  connected  with 
the  trial,  and  to  return  them  Into  the  court 
at  the  next  meeting  thereof.'  Under  this 
provision  the  segregation  of  the  Jury  In  fel- 
ony cases,  before  the  cause  Is  finally  sub- 
mitted, is  left  to  the  discretion  of  the  trial 
conr^  yet  we  believe  that  In  the  exercise 
of  soond  Judicial  dlBcretion  the  trial  oonsrt  in 
a  ca^tal  cose  should  not  refuse  a  request 
from  ^ther  party  to  place  the  Jury  in  charge 
of  sworn  officers  during  the  progress  of  the 
trial  The  legal  presumption  is  tbat  Ju- 
rors perform  th^  duty  In  accordance  with 
the  oath  they  have  taken,  and  that  presump- 
aoa  is  not  overcome  by  (woof  of  the  mere 
^LCt  that,  during  the  adJounim»t  <jt  a  trial, 
the  Jurors  were  permitted  to  s^iarata.  Th» 
defendant  must  affirmatively  show  that  by 
reason  thereof  he  was  denied  a  fslr  and  im- 
partial trial,  or  that  Us  substantial  rights 
were  prejudiced  therdi^.  Oonstrulng  a  stat- 
ute Identical  in  its  language  the  Supreme 
Court  of  California  in  the  case  of  People  v. 
Chaves,  122  Cat  184.  64  Fac  606,  say:  'While 
the  jury  was  b^nginqianeled,  and  during  the 
progress  of  the  trial,  the  court  took  a  re- 
cess several  tiroes,  and  at  each  of  such  times, 
after  properly  admonishing  the  jurors,  per- 
mitted them  to  separate,  without  the  con- 
sent of  defendant  or  his  counsel.  No  ob- 
jection to  the  separation  was  made ;  but  it 
is  now  claimed^  for  appellant  that  It  was  er- 
ror for  the  court  to  permit  the  jurors  to  pep- 
arate,  and  that  section  1121  of  the  Penal 
Code,  which  authorized  the  court  In  fb  dis- 
cretion to  permit  the  seperatlonB,  Is  uncon- 
stitutional because  it  is  Inconsistent  with 
that  provision  of  the  ConsUtutlon  which  de- 
clares that:  "The  right  of  a  trial  by  Jury 
shall  be  secured  to  all,  and  remain  inviolate." 
Article  1,  par.  7.  The  section  of  the  Code 
referred  to  Is  not  unconstitutional.  It  In  no 
way  violates  or  Interferes  with  the  right  that 
every  one  has  to  a  fair  trial  by  Jury.  The 
matter  rested  in  the  discretion  of  the  court, 
and,  as  no  abuse  of  that  discretion  appears, 
its  action  was  jnsttfled  and  proper.*  The 
Supreme  Court  of  Arkansas,  in  a  capital  case 
(Hamilton  v.  State,  62  Ark.  648,  36  S.  W. 
1064),  said :  'It  is  said  tbat  the  court,  against 
the  objection  of  the  defendant,  permitted 
the  Jurors  to  separate  before  the  case  was 
finally  submitted  to  tbem.  This  also  was  a 
matter  within  the  discretion  of  the  court. 
Sao.  *  H.  IMg.  par.  3236.   But  in  Johnson 
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r.  State,  32  Ark.  309.  It  was  remarked  by 
this  court  tbat  "snch  discretion  should  be 
exercised,  especially  in  trials  for  felony,  with 
the  utmost  cautton."  The  great  interest  usa- 
ally  taken  by  the  public  in  trials  for  offenses 
punishable  by  death,  and  the  daoger  that 
either  the  state  or  defendant  may  suffer 
prejudice  from  such  separation  of  the  ju- 
rors, make  it,  In  oar  opinion,  rarely  prudent 
for  a  court  to  permit  ^uch  separation  in 
trials  for  capital  offenses,  when  either  the 
counsel  for  the  state  or  defendant  objects. 
It  is  not  always  easy  in  such  a  case  to  ascer- 
tain the  influences  to  which  a  s^aratlon  has 
subjected  the  Jurors.  For  this  reason,  as  the 
defendant  objected  to  the  separation  of  the 
jurors,  we  b^eve  that  it  would  have  been 
better  to  hare  kept  them  together;  but  as 
the  statute  leaves  this  matter  to  the  discre- 
tion of  the  circuit  court,  and  as  there  is 
nothlns  to  show  that  the  defendant  was  prej- 
udiced by  the  separation,  the  exception  must 
be  overruled,  and  a  new  trial  on  tbat  gronnd 
lefased.*  The  Supreme  Court  of  Oregon,  In 
the  case  of  State  v.  Shaffer,  23  Or.  6S7,  32 
Fac  646,  said:  *The  next  objectton  la  tbat 
the  court  allowed  the  Jury  to  separate  during 
the  trial  of  the  defendant  This  is  a  matter 
within  the  discretion  of  the  court,  who  may 
permit  the  jury  to  separate  pending  the  trial 
npcm  properly  admonishing  them  touching 
their  dBtiea.  It  ta  ozpressly  provided  by  our 
Code  that  the  Jury  may  be  k^  together,  in 
diarge  of  a  proper  offloer,  or  may,  In  the 
discretion  of  the  court,  at  any  time  before 
the  submission  of  the  cause  to  them,  be  per- 
mitted to  separate;  but  in  dtbw  case  they 
may  be  admoniataed  by  the  court  that  It  Is 
thdr  duty  not  to  converse  with  any  other 
person,  or  among  themselves,  on  any  subject 
connected  with  the  trial,  or  to  express  any 
optaicn  tberdn  until  the  esse  is  finally  sub- 
mitted to  them.  Section  198,  HU1*b  Code; 
Stephens  v.  People,  19  N.  549.*  The  Su- 
preme Court  of  Kansaa,  la  tlie  case  of  State 
V.  Hendricks.  82  Kan.  6{».  4  Vue.  1060,  aald: 
*No  error  was  committed  by  the  court  In  pei^ 
mittlng  the  jury  to  separate.  The  court  In 
a  criminal  prosecatUm  ft»r  murder  in  the 
fliat  degree,  as  well  aa  In  other  cases,  may 
pem^  a  separation  of  the  Jnry  after  Instmc* 
tlons  are  given,  and  before  the  arguments  of 
counsel  are  fully  completed,  ai^  Indeed,  at 
any  time  before  the  Jury  are  allowed  to  re- 
tire under  the  charge  of  their  bailiff  for  final 
deliberation  upon  their  verdict*  The  Su- 
preme Court  of  Minnesota,  In  the  case  of 
State  V.  Nelson,  91  Minn.  143,  97  N.  W.  662, 
said :  'At  the  opening  of  the  trial  defendants 
requested,  In  view  of  the  alleged  public 
feeling  at  Owatonna,  the  place  of  holding  the 
trial,  that  the  jnry  be  kept  In  charge  of  the 
sheriff,  and  not  permitted  to  separate.  The 
court  denied  the  request,  and  this  order, 
also.  Is  assigned  as  error.  The  question  has 
frequently  been  before  us  and  we  have  uni- 
formly held  that  it  la  a  matter  purely  dis- 


cretionary with  the  trial  court  whether  to 
confine  the  Jury  or  permit  them  to  separate 
during  the  trial.  No  reason  Is  presented  in 
the  record  in  this  case  to  justify  us  in  hold- 
ing that  the  court  abused  its  discretion. 
Steto  V.  Bllansky,  3  Minn.  246  <C)1L  109); 
SUte  V.  Byan.  13  Minn.  370  (Oil.  343).*  The 
rule  to  be  deduced  from  theee  cases  is  that, 
where  a  stetute  in  plain  and  unambiguous 
terms  confers  a  disjcretionary  power  upon  the 
court  as  to  whether  or  not  the  jury  shall  be 
permitted  to'  separate  during  the  trial  of  a 
capitel  case,  the  fact  that  the  court  p«:mit- 
ted  the  jury  to  separate,  without  objectltm  oa 
the  part  of  the  defendant,  is  not  ground  for 
a  new  triaL  An  appellate  court  is  authorized 
to  say  tbat  the  trial  court  erred  in  a  matter 
of  this  kind  only  when  it  affirmatively  ap- 
pears from  the  record  that  there  was  such  an 
abuse  of  discretion  as  denied  the  defendant 
a  fiilr  and  Impartial  trial ;  bat  where  the  de- 
fendant by  affirmative  proof  shows  that  by 
reason  of  such  separation  of  the  jury,  bis 
substantial  righte  were  prejudiced,  a*  new 
trial  should  be  granted.  This  provision  of 
our  stetute  is  an  ample  safeguard  over  the 
purity  of  Jury  trials.  The  clear  intention 
of  the  lawmaking  power  is  that  the  mere 
sciparatlon  of  the  jury  daring  the  numennts 
and  necessary  adjoammente  inddentel  to  a 
criminal  trial  shoold  not  result  In  delaying 
or  defeating  the  ends  of  justice  when  there 
la  not  the  sUghteat  presumption  or  probabili- 
ty or  OTen  poaslblU^  of  injnstlce  to  the  de- 
fendant In  this  case,  when  viewed  in  tiie 
light  of  the  record,  the  ctiticiam  at  fha  oonn- 
BfiA  for  dtfendant  haa  no  merit  It  dearly 
appears  that  the  defendant  niifered  no  In- 
jury by  reason  of  the  a^Taration  of  the  Jury. 
While  we  most  at  all  ttmes  guard  the  rl^ts 
of  the  accused,  we  must  not  be  so  technical 
in  procedure  as  to  set  aside  fair  and  Im- 
partial trials  upon  mere  shadows,  thus  bring- 
ing the  administration  of  criminal  JnaQce 
into  endless  delay  and  public  deriston.** 

We  think  that  Armstrong's  Case  Is  decisive 
of  this  question.  We  therefore  hold  that 
the  matters  stated  in  the  motion  for  a  new 
trial  and  in  the  supportlns  affidavit  with 
reference  to  the  separation  ttf  the  jnry  did 
not  constitete  any  l^al  ground  for  setting 
aside  the  verdict 

Tlilrd.  The  next  assignment  of  error  relied 
upon  by  conned  for  appellant  is  as  follows: 
"Error  of  the  court  in  permitting  the  testi- 
mony of  the  prosecuting  witness  concMning 
conversations  between  him  and  his  wite,  Fan- 
nie Mayes,  In  the  absoice  of  the  defendant, 
and  in  permitting  the  atete  to  show  a  number 
of  transactions  long  after  the  alleged  assault, 
induding  the  arrest  of  the  defendant  in 
Pauls  Vall^  more  than  six  months  after  the 
shooting  for  the  crime  of  adultery,  all  of 
which  testlnuHiy  was  highly  prejudidal  to 
the  defendant" 

[S]  There  are  two  views  to  teke  of  this 
case.  Concede  tot  the  sake  of  argument  that 
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the  trial  court  erred  In  admittiBg  the  testt- 
mony  complained  of,  vaa  this  error  ojt  sudi 
a  character  tliat  it  would  necessarily  result 
in  a  reversal  ot  this  conviction?  We  think 
not  Why?  Because  upon  appellant's  own 
testimony  an  honest  and  Intelligent  Jury,  hav- 
ing a  due  regard  for  their  oaths,  could  not 
hare  done  otherwise  than  oooTlct  him.  In 
the  light  of  the  admitted  facts  of  this  case 
appellant  had  derived  himself  of  the  right 
of  self-defense.  It  was  an  Insult  to  the  in- 
telllgence  of  the  jury  to  ask  them  to  believe 
that  appellant  and  BIrs.  Mayes  met  by  chance 
on  the  morning  of  the  difficulty,  and  the 
af^pellant's  only  purpose  was  to  administer 
to  her  some  tablets  to  relieve  her  headache, 
and  that  he  was  engaged  in  this  commend- 
able enterprise  at  the  time  when  he  was  sur- 
prised by  Bob  Mayes.  Doctors  do  not  ad- 
minister headache  tablets  to  their  female 
patients  lying  down  with  them  In  the  woods 
between  two  loga  If  they  bad  be«i  sitting 
up,  as  appellant  first  testified,  they  would 
have  been  seen  by  Bob  Mayes,  and  would 
have  seen  Mm  before  the  shooting  began, 
and  ai^Uant  would  not  have  been  lying 
behdnd  the  log  when  the  first  shot  was  fired. 
Appellant  In  describing  the  fight  said:  "As 
I  turned  X  drew  my  gun,  and  I  was  shooting 
in  this  position,  the  log  was  about  my  head." 
If  ai^llant  was  not  lying  behind  that  log 
with  Mrs.  Hayes,  what  was  he  lying  there 
for,  and  how  did  it  happen  that  the  log  was 
about  his  head?  His  testimony  on  this  sub- 
ject is  a  libel  on  common  sense  and  human 
nature.  It  is  absolutely  plain  that  appellant 
was  engaged  In  an  unlawful  invasion  of  the 
marital  rights  of  Bob  May^.  Appellant  was 
armed  with  a  pistol.  According  to  the  wit^ 
ness  Hl^ins  appellant  fired  the  first  shot. 
This  appelant  does  not  deny.  If  appellant 
was  sitting  on  the  log.  as  he  first  claimed, 
with  bis  medldne  case  In  his  hands,  and  his 
back  toward  the  witness  Mayes,  and  Mayes 
was  coming  toward  him  with  a  gun  in  his 
hands,  how  was  it  possible  for  appellant  to 
dispose  of  his  medicine  case,  draw  his  j^stol, 
lie  down  behind  the  log,  and  fire  the  first 
shot?  No  Impartial,  san^  and  honest  jury 
could  ever  be  induced  to  believe  such  a  state- 
ment  as  this.  The  plain  and  simple  truth 
is  that,  being  Interrupted  In  the  commission 
of  an  unlawful  act  by  one  who  had  tiie  right 
to  make  such  interruption,  appellant  began 
the  fight,  and  fired  the  first  shot  He  could 
not  under  any  view  of  the  case  claim  that  he 
shot  In  self-defense.  He  conld  not  have  berai 
Injured  by  the  testimony  complained  of, 
for  it  was  clearly  the  duty  of  the  jury  to 
convict  blm  without  regard  to  such  testi- 
mony. His  own  testimony  amounted  to  a 
plea  of  guilty.  Even  If  It  be  conceded  that 
the  trial  court  did  err  in  admitting  the 
evidence  complained  of,  the  error  was  im- 
material and  harmless.  This  case  illustrates 
the  debasing  and  depraving  effects  of  illicit 
love.-  Both  sacred  and  profane  history  fur- 
nish many  examines  showing  that  illicit  love 


is  a  most  powerful  motive  for  and  fruitful 
source  of  assassination,  l^e  blackest  pages 
in  English  history  grew  out  of  the  illicit  loves 
of  Henry  the  EJlghth.  The  case  of  David  and 
Uriah's  wife  shows  to  what  treachery  and 
degradation  illicit  love  will  reduce  those  who 
permit  it  to  find  lodgmwt  in  their  hearts, 
and  to  pollute  their  lives.  Pure  love  is  the 
cause  of  all  self-sacrifice,  and  the  xoalnspring 
of  all  that  Is  noble  among  the  achievements 
of  men.  It  is  like  fire  taken  from  ott  the 
altar  of  Heaven.  It  purified,  enoblea;  and 
lifts  men  up,  and  makes  them  nearer  to  and 
more  like  th^  God.  It  is  indeed  the  emotion 
that  sums  all  bliss ;  the  springhead  of  all 
felicity;  the  silken  down  of  happiness  com- 
plete ;  the  sparkling  cream  of  all  times  bless- 
edness; the  center  to  whldi  all  human  be- 
ings gravitate;  the  emblon  of  God. 
It  has  been  well  said: 

"Who  happy  and  not  eloquent  of  lovef 
Who  pure  and  as  it  1b  true, 
Not  a  temple  where  its  glory  ever  dwells. 
Where  bum  its  fires  and  beams  its  perfect  eye?" 

nudt  lot*  la  exactly  the  reverse  of  all 
this.  The  Imagination  cannot  conceive  and 
language  cannot  describe  the  blackness  and 
deaitalr,  the  degradation,  shame,  misery,  snf- 
fsrlnK  and  woe  which  it  brings  to  the  In- 
nocent as  w^l  as  to  the  guilty.  It  Is  like 
flre  taken  from  the  Tery  furnace  of  helL  It 
burns  up,  ctmsumes,  and  destn^  all  that  Is 
pure  and  noUe  in  the  hearts  ot  men  and  wo- 
men. It  sinks  than  boieath  the  level  of 
brutes.  It  InvdlTes  tbem  in  unutterable  in- 
famy in  this  world,  and  prepares  them  only 
for  perdition  In  the  life  beyond  the  grave. 
When  we  reflect  upon  the  cause  which 
prompted  appellant  to  attooapt  to  assassinate 
Bob  Mayes,  we  find  that  his  conduct  Is  In 
strict  hamumy  with  the  motive  from  which 
it  sprang.  It  Is  the  duty  of  this  court  to 
decide  all  questions  submitted  to  It  In  the 
light  of  the  moral  atmosphere  in  which  th^ 
are  surrounded,  and  never  to  permit  the  law 
to  become  a  cloak  of  protection  for  men  who 
tramide  upon  the  sacred  rights  of  others, 
and  bid  open  defiance  to  decency  and  the 
best  interests  of  society. 

[)]  W>e  will  now  take  another  view  of  this 
matter.  When  the  case  was  submitted,  the 
introduction  of  this  evidence  was  the  prin- 
ciple question  discussed,  and  able  and  elo- 
quent arguments-  were  made  In  behalf  of  ap- 
pellant The  evidence  complained  of  was 
admitted  by  the  trial  court  upon  the  theory 
that  a  conspiracy  existed  between  the  ap- 
pellant and  Mrs.  Mayes,  and  tiiat  the  tes- 
timony objected  to  all  related  to  what  oc- 
curred in  pursuance  of  this  conspiracy.  We 
agree  to  the  proposition  that  declarations 
and  conduct  of  a  co-conspirator  made  and 
done  after  a  conspiracy  has  terminated  and 
not  in  the  presence  of  a  defendant  are  not 
admissible  as  evidence  against  him.  See 
Wells  V.  State,  5  Okl.  Cr.  22,  113  Pac.  210. 
Bot  the  law  is  equally  well  settled  that, 


Digitized  by 


664  129  PAdVIG 

where  a  conspiracy  Is  entered  Into  by  two 
or  more  persons  to  do  any  unlawful  act  or 
accomplish  any  unlawful  purpose,  the  per- 
sons who  engage  therein  are  responsible  for 
all  that  Is  said  or  done  In  pursuance  of  such 
conspiracy  by  any  of  their  co-consplrators 
until  the  purpose  for  which  the  conspiracy 
was  entered  Into  has  been  fully  accomplish- 
ed, and  that  the  responsibility  of  co-con- 
splrators is  not  confined  to  the  accomplish- 
ment of  the  common  purpose  for  which  a 
conspiracy  Is  entered  Into,  but  extends  to 
and  Includes  all  declarations  made  and  col- 
lateral acts  done  Incident  to  and  growing  out 
of  the  common  design,  when  spoken  or  done 
by  a  co-consplrator  as  against  all  of  his  co- 
conspirators. For  a  full  discussion  of  this 
question  and  citation  of  authorities,  see 
James  Holmes  v.  State,  6  Okl.  Gr.  SU,  119 
Pac.  430,  120  Pae.  300. 

It  cannot  be  denied,  that  the  testimony  In 
this  case  shows  that  Improper  relations  ex- 
isted between  apjpellant  and  the  wife  of  Bob 
Mayes,  and  that  they  were  colluding  and 
conspiring  together  for  the  purpose  of  hav- 
ing Illicit  sexual  intercourse  with  rach  otb- 
et,  and  that  the  shooting  for  which  appel- 
lant has  been  convicted  was  a  mere  incident 
to  this  conspiracy,  which  was  not  fully  con- 
summated until  after  Mrs.  Mayea  and  Bob 
Mayes  were  divorced  and  appellant  had  mar- 
ried the  former  wife  of  Bob  Mayes.  This 
being  true,  everything  said  or  done  by  Mrs. 
Mayea,  whether  in  the  presence  of  appel- 
lant or  not,  prior  to  the  consummation  of  this 
conspiracy  and  in  pursuance  thereof  which 
throws  any  light  upon  this  transaction  Is 
jUBt  as  binding  upon  appellant  as  If  said  or 
done  by  him.  If  a  whlte-wlnged  angel  had 
come  down  ttom  Heaven  and  testified  against 
appelant.  It  conld  not  have  beai  more  con- 
cluaiTely  eatabliahed  than  appears  from  this 
record  that  appellant  is  guilty  of  a  double 
crime.  He  not  only  tried  to  amassinate  a 
human  being,  but  by  debauching  Mrs.  Mayes 
be  robbed  Bob  Mayea  of  his  wife,  and  worse 
than  orphaned  two  little  innocent  girls,  and 
thereby  wrecked  and  mined  Qie  respecta- 
bility, peace,  and  ham)lnesB  of  a  home.  A 
coiqibry  Is  nothing  except  an  aggregation  of 
hoyies.  No  country  can  rise  superior  to  the 
standard  of  its  homes,  and  no  home  can  ex- 
ist without  the  absfdute  purity  of  the  wife 
and  mother.  Our  wasted  fortunes  may  be 
restored,  our  burned  bonaea  may  be  rebuilt; 
but  who  can  repair  the  moral  desolation  of 
a  ruined  home  caused  the  debanchery  of 
a  wife,  and  mother?  What  greater  crime 
could  be  committed,  not  pnly  against  Bob 
Mayes,  but  also  agalnat  society?  Eternity 
alwe  will  be  able  to  reveal  the  enormity  and 
far-reaching  results  of  this  crime.  The  con- 
duct of  which  appelant  has  been  found 
guilty  should. not  for  one  moment  be  con- 
doned by  any  court  or  inry,  and  a  convic- 
tion In  such  a  case,  when  supported  by  the 
evldtmoe,  as  la  done  in  this  case,  should  not 
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be  set  aside  exc^t  for  the  most  grave  and 
serious  reasons.  This  is  not  a  case  of  harm- 
less error,  but  it  Is  a  case  where  no  error 
at  alt  was  committed  and  the  action  of  the 
trial  court  In  receiving  the  evidence  com- 
plalned  of  Is  commended  and  sustaiued. 

[4]  Fourth.  Counsel  for  aK>ellant  contend 
in  their  brief  and  oral  argument  that  the 
judgment  should  be  set  aside  because  the 
records  of  the  court  do  not  affirmatively 
show  the  presence  of  the  defendant  during 
the  trial.  The  record  does  show  that  the  de- 
fendant entered  a  plea  of  not  guilty;  that 
he  was  present  when  the  state's  witnesses 
were  examined ;  that  he  testified  in  his  own 
behalf,  and  was  present  when  the  sentence 
of  the  court  was  pronounced.  It  affirmative- 
ly appears  from  the  motion  for  a  new  trial 
that  appellant  was  present  during  the  trial 
of  this  case,  and  that  be  reqnested  the  court 
to  send  the  jury  to  Inspect  the  place  where 
the  shooting  occurred,  and  that  he  took  nu- 
merous exceptions  to  the  Introduction  of  evi- 
dence and  the  Instmctlons  of  the  conrt  as 
given  to  the  jury.  Upon  the  authority  of 
Sam  Wood  v.  State,  4  Okl.  Cr.  436,  112  Pac. 
11,  this  record  would  sustain  this  conviction^ 
even  though  it  should  be  held  that  the  rec- 
ord must  affirmatively  show  the  presence  of 
the  defendant  during  his  trial.  To  hold  that 
this  case  should  be  reversed  on  account  of 
the  question  now  raised  would  be  a  very  se- 
vere reflection  upon  counsel  for  appellant 
It  would  be  based  upon  the  presumption 
that  they  were  so  n^llgent  or  so  ignorant  as 
to  allow  their  client  to  be  tried  for  a  felony 
during  his  absence.  We  cannot  presume 
anything  of  the  kind,  because  thia  court  has 
actual  knowledge  of  the  ftict  that  coonael 
for  appellant  are  among  the  ablest  and  most 
zealous  lawyers  In  the  state,  and  that  they 
have  taken  care  of  vmry  right  of  thrir  cli«it 
If  appellant  was  not  present  during  the  trial 
in  the  court  below,  why  waa  this  objection 
not  presented  then?  Why  was  it  not  embodi- 
ed in  the  motion  ft>r  a  new  trial,  and  why. 
when  the  a^iellant  was  called  upon  to  state 
his  reasons,  if  any  he  had,  why  aentence 
should  not  be  x>ronounced  upon  hinit  was  the 
objection  not  made  that  the  trial  had  taken 
place  during  his  absoice?  Every  presump- 
tiim  of  law  must  be  indulged  in  fiivor  of  the 
regularity  of  proceedings  of  a  court  of  record 
and  of  the  ablU^  and  fidelity  of  counsel  for 
a  dtfendant  In  the  failure  of  Uie  record  to 
affirmatively  show  the  absence  of  appellant 
We  therefore  cannot  assume,  as  couna^  now 
claim  we  should  do,  that  appellant  was  not 
present  during  his  trial.  Of  conrs^  U  the 
record  affirmatively  showed  that  he  was  not 
present  during  the  trial,  we  would  be  forced 
to  set  aside  thia  Judgment,  but  there  Is 
nothing  in  the  reotnd  upon  which  such  a  pre- 
sumption can  be  based.  Since  the  decision  tn 
the  Sam  Wood  Case  we  have  investigated  this 
question  more  fully,  and  we  are  now  satisfied 
that  an  appellant  diould  not  be  heard  t» 
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complain  for  tbe  flrat  time  la  this  court  that 
lie  was  not  XKcesent  during  the  trial  of  his 
case  In  the  lower  court,  unless  this  fact  af- 
finnatlTely  appears  from  the  record.  We 
folly  Indorse  the  views  expressed  by  the  Su- 
preme Court  of  Nebraska  In  Dodge  v.  Peo- 
ple, 4  Neb.  220.  That  court  said:  "It  Is 
claimed  that  the  record  does  not  show  that 
the  prisoner  was  present  In  court  during  the 
trial,  nor  at  the  time  sentence  was  pronounc- 
ed. It  appears  from  the  record  that  tbe  pris- 
oner was  duly  arraigned  and  plead  not  guilty, 
that  he  was  present  during  tbe  time  the 
Jury  were  being  Impaneled,  that  after  the 
evidence  was  closed  he  filed  Instructions  with 
the  clerk  and  excepted  to  the  Instructions 
given  by  the  court  on  its  own  motion,  but 
the  record  is  silent  as  to  whether  tbe  prison- 
er was  present  In  court  or  not  at  the  time 
tbe  Jury  returned  tbelr  verdict.  The  rule  is 
well  settled  that  In  all  cases  of  felony  the 
prisoner  must  be  present  in  court  during  tbe 
trial,  and  at  the  time  the  verdict  is  received, 
and  no  valid  Judgment  can  be  predicated  on 
a  verdict  received  in  the  absence  of  the  pris- 
oner. At  common  law  the  flndlng  of  the  jury 
of  tbe  guUt  of  the  accused  was  conclusive 
of  that  fact,  and  the  court  possessed  no  pow- 
er to  set  the  verdict  aside  and  grant  a  new 
trial  on  the  merits  on  the  motion  of  the  ac- 
cused, even  where  the  verdict  was  clearly 
against  the  weight  of  the  evidence.  Hllllard 
on  New  Trials,  114;  Qneen  v.  Bertrand,  1 
P.  G  520;  The  King  v.  Fowler,  4  Barn.  & 
Aid.  276;  1  Ch.,  G.  L.,  653.  Neither  was 
prisoner  allowed  a  counsel  upon  his  trial  on 
the  general  Issue  in  any  capital  crime,  un- 
less some  point  of  law  arose  proper  to  be  dis- 
cussed. 4  Blackstone,  Com.  355.  To  guard 
against  this  provision  of  the  common  law, 
the  Constitution  of  the  United  States  pro- 
'vldes  that  In  all  criminal  prosecutions  tbe  ac- 
cused shall  have  tbe  assistance  of  counsel 
for  his  defense.  Nor  must  It  be  forgott^Q 
that  among  the  variety  of  actions  that  men 
are  liable  to  commit  160  were  declared  to  be 
felonies  without  benefit  of  clergy,  the  pun- 
ishment of  which  was  death.  4  Blackstone, 
19.  nierefore  the  utmost  caution  was  re- 
quired In  capital  trials  In  favor  of  life,  and, 
if  an  irregularity  materially  affecting  the 
trial  occurred  to  the  Injury  of  the  accused, 
tbe  court  usually  represented  such  matter  to 
the  crown,  and  a  [lardon  was  granted.  Com- 
monwealth V.  Oreen,  17  Mass.  534.  Now, 
however,  in  the  court  of  Queen's  Bench,  when 
the  record  is  before  that  court  and  it  appears 
that  evidence  has  been  Improperly  admitted, 
or  the  Jury  have  been  misdirected,  a  new 
trial  may  be  granted  in  cases  <d  telony  (Rex 
T.  Scalfe,  2  Don.,  C.  a,  281;  17  Q.  B..  238), 
and  a  person  accused  of  crime  is  allowed 
the  asBlBtance  of  counsel  to  conduct  his  de- 
fmaa  In  this  country  the  almost  uniform 
inractloe  has  been,  to  extend  to  criminal  cases, 
■0  far  as  the  revision  of  verdicts  is  concern- 
ed, gnbstantlally  tbe  same  principles  which 


have  hem  established  In  dvU  cases;  and  hy 
statute  in  this  state,  after  a  v^dlct  of  guilty, 
a  defendant  may  more  for  a  new  trial  on 
any  or  all  of  the  grounds  therein  set  forth. 
And  it  is  his  duty,  in  such  a  case,  to  bring 
before  the  court  by  his  motion  all  the  rea- 
sons which  are  known  to  exist  for  setting 
aside  the  verdict,  and  granting  a  new  trial. 
There  is  no  reason  why  the  same  rule  in  that 
respect  should  not  apply  In  criminal  as  In 
civil  cases.  In  this  case,  in  tbe  23  grounds 
assigned  In  tbe  motion  for  a  new  trial  there 
is  no  all^atlon  that  the  prisoner  was  not 
present  In  court.  The  only  Irregularity  com- 
plained of  In  the  proceedings  of  the  court  is 
In  overruling  the  motion  of  the  prisoner  to 
quash  the  Indlctm^t  The  presumption  Is 
that  the  court  performed  Its  duty,  and  that 
the  prisoner  was  in  court  at  the  time  the  ver- 
dict of  the  Jury  was  received.  In  the  case  of 
Beale  v.  Commonwealth,  25  Pa.  18,  tbe  court 
held:  "We  are  not  to  expect  too  m\i<Ax  from 
the  record  of  Judicial  proceedings.  They 
are  memorials  of  the  Judgments  and  decrees 
of  the  jodges,  and  contain  a  g^eral  but  not 
a  particular  detail  of  all  that  occurs  before 
them.  If  we  must  Insist  on  finding  every 
fact  fully  recorded  before  a  citizen  can  be 
punished  for  an  oftense  against  the  laws,  we 
should  destroy  public  Justice,  and  give  un- 
bridled license  to  crime.  Much  must  be  left 
to  intendment  and  presonqitlon,  for  it  is  oft' 
en  less  dlfiicult  to  do  things  correctly  than  to 
describe  them  correctly."  And  in  Rhodes  v. 
State,  23  Ind.  24,  the  court  held:  "In  thit. 
case  the  prisoner  is  shown  by  the  record  to 
have  been  present  in  court  at  the  commence- 
ment of  the  trlaL  The  record  is  silent  as  to 
where  he  was  at  the  return  of  the  verdict. 
We  presume  he  was  In  court"  See,  also, 
Brown  V.  State,  13  Ark.  lOa  Tbe  same  doc- 
trine was  announced  in  the  case  of  Folden  v. 
State,  13  Neb.  332,  14  N.  W.  414,  as  follows: 
"And,  lastly,- It  Is  urged  that  tbe  record  fails 
to  show  afiSrmatively  that  tbe  prtsoner  was 
preset  In  court  when  the  Jury  brought  in 
their  verdict  This  i>oInt  was  not  made  In 
the  motion  for  a  new  trial,  and  therefore, 
even'  if  It  could  otherwise  be  regarded  as 
fatal  to  the  Judgment,  It  Is  too  late  to  raise 
It  now.  Dodge  v.  People,  4  Neb.  220.  The 
record,  however,  does  show  that  the  prisoner 
was  duly  arraigned,  and  pleaded  to  the  in- 
dictment; that  be  was  present  at  the  Im- 
paneling of  the  Jury  who  tried  talm,  and  gave 
his  own  testimony  as  a  witness  before  them. 
With  these  facts  it  would  be  altt^ether  un- 
reasonable to  presume  from  the  mere  Bll^ice 
of  the  record  on  that  point  that  he  was  ab 
sent  when  the  verdict  was  received  by  the 
court  Where  the  record  once  shows  the 
presmce  of  tbe  prisoner  at  his  trial,  It  will 
be  presumed  to  have  continued  to  the  eai, 
unless  the  contrary  Is  afflrmattvely  shown. 
The  presumption  Is,  rather,  that  the  trial 
court  did  Its  duty  than  that  It  did  not  We 
see  no  error  In  the  record  that  calls  for  a 
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new  trial,  and  the  Judgment  must  be  affirm- 
ed." We  could  fill  a  volume  In  citing  cases 
of  other  courts  to  the  same  effect,  but  these 
opinions  are  based  upon  reason  and  Justice, 
and  therefore  further  discussion  Is  nnnec- 
essary.  So  fiir  as  the  case  of  Humphrey  v. 
State,  3  Okl.  Cr.  604,  106  Pac.  978,  139  Am. 
St  Rep.  972,  la  In  conflict  with  the  views 
herein  expressed,  that  case  is  modified  and 
overruled.  We  admire  the  zeal  and  ability 
with  which  counsel  for  appellant  have  pre- 
sented his  case  In  thla  court  Th^  have  cer- 
tainly done  everything  in  behalf  of  their 
client  that  Ingenuity  could  suggest  and  abili- 
ty could  enforce.  We  sympathize  deeply 
with  them  on  account  of  the  difficulties 
wbidi  confront  them.  They  must  fail  In  this 
cause  simply  because  human  ability  cannot 
accomplish  the  impossible.  The  offense  of 
which  their  client  Is  guilty  is  one  which 
strikes  at  the  very  foundation  of  society,  and 
which  does  more  to  pollute  the  fonntains  of 
social  purity  than  any  class  of  cases  that 
come  before  the  courts.  While  it  is  true 
that  courts  should  not  discriminate  in  their 
administration  of  law  as  to  Individuals,  yet 
there  are  cases  where  the  character  and 
make-up  of  a  defendant,  taken  with  his  con- 
duct and  acts  and  his  ability  and  capacity 
to  luiow  right  from  wrong,  shows  him  to  be 
entitled  to  a  less  charitable  consideration  at 
hands  of  the  courts  than  ought  to  be  ex- 
tended  to  ordinary  individuals.  We  think 
that  such  is  the  case  now  before  us,  and  that 
the  verdict  and  Judgment  rendered  in  this 
case  are  altogether  legal.  Just,  and  righteous. 
It  is  sometimes  ekld  that  a  fallen  woman  is 
the  most  depraved  of  created  beings,  but  we 
think  that  the  man  who  is  responsible  for 
her  fall  la  much  the  worse  demon  of  the 
twa  Such  characters  can  expect  no  sympa- 
thy  or  leniency  at  the  hands  of  this  court 

The  Judgmoit  of  the  lower  court  Is  there- 
fore In  all  things  affirmed. 

ARMSTRONG,  P.  J.,  and  DOTLB^  3.,  oon- 
cor. 


BOND  V.  STATS. 
(Crliiiliial  Court  of  Appeals  of  Oklalumm.  Feb. 
1.  1918.) 

(8i/B»hu$  ly  the  Court.) 

1.  iNDICnnUT    AVD    IlTFOBXATIOV    (U  ^20, 

132*)  —  ELEOTioif  Bktwbii  Conms— Dq- 

PLioirr. 

<a)  Under  an  indictment  containing  two  or 
more  counts,  each  based  upon  the  same  act  and 
charging  the  same  offense,  it  is  not  error  for  the 
trial  court  to  refuse  to  require  the  state  to 
elect  upon  which  count  in  tbe  indictment  it  will 
pat  the  defendant  upon  triaL 

fb)  For  an  Indictment  charging  tbe  offense 
of  bribery  which  is  held  not  to  be  mid  upon  the 
ground  of  duplicity,  see  opinion. 

VBH.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ff  334-400,  42&- 
447,  449-453 ;  Dec.  Dig.  ||  126,  132.*] 


2.  Cbimiwal  Law  («  422,  428,  U09*)— Bn- 

OBNCB— ACTS    or  CONSPIKATOBS— WBIT  OF 

Bbbob — Habuuss  EaBOR. 

<a)  Where  persons  enter  into  a  conspiracy 
or  general  plan  to  bribe  officers  and  tiiereby  se- 
cure inmianity  from  prosecution  for  violations 
of  law,  all  said  and  done  in  pursuance  of  this 
conspiracy  or  general  plan  by  any  of  tbe  co- 
conspirators and  which  tends  to  throw  light 
upon  a  specific  charge  of  bribery  made  against 
one  of  tlie  co-conspimtOTB  is  admissible  In  evi- 
dence. 

(b)  Any  fact  or  circumstance  which  has 
probative  value  as  to  a  conspiracy  or  the  pur- 
pose for  which  it  was  formed  and  anything  that 
was  dose  in  pursuance  thereof  is  admissible 
against  a  co-conspirator  as  though  said  and 
done  by  himself,  wnen  the  defendant  Is  on  trial 
for  a  specific  offense  included  in  such  conspiracy 
or  general  plan. 

(c)  If,  upon  a  review  of  the  entire  record, 
the  guilt  of  the  accused  Is  conclusively  estab- 
lish^, and  tiiere  is  no  reason  to  believe  that  an 
intelligent  and  honest  jury  would  or  could  have 
arrived  at  a  different  verdict;  a  conviction  wiU 
not  be  set  aside  upon  the  ground  of  the  admis- 
sion of  illegal  testimony. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  |S  984-988.  989^1001^  3088, 
3120,  8137-^%;  Dea  Dig-  H  4£S,  423. 
1169.*] 

8.  CBunNAL  Law  <li  656^  116ei6*>-TBiAZ^ 

PbOVIHCI  of  COUBT  AHD  JUBT-H!IOBBBCTI0ir 
OF  EbBOBS. 

(a)  Courts  should  earefolly  aiM***!!  from 
expressing  any  opinion  in  the  iwesence  of  tbe 
Jury  as  to  the  weight  effect  or  credibility  of 
tbe  testimony;  and,  where  the  evidence  pre- 
sents any  issue  upon  which  a  verdict  of  acquit- 
tal might  be  reached,  such  expression  of  the 
trial  court  will  be  reversible  error. 

(b)  Where  tbe  trial  court  in  tbe  presence  of 
the  jury  inadvertently  expresses  an  opinion  as 
to  the  weight  or  effect  of  any  testimony,  and 
upon  objection  being  made  promptly  withdraws 
the  improper  remarks  and  instructs  the  Jury 
not  to  consider  them,  this  will  ordinarily  cure 
the  error  committed. 

(c)  For  remarks  made  by  the  trial  court 
In  the  presence  of  the  jury  as  to  the  effect  of 
certain  evidence  which  were  promptly  with- 
drawn, and  which  in  tbe  light  of  the  oitire  rec- 
ord did  not  oonstitate  reversible  error,  see  oj^- 
ion. 

[Ed.  Note.— For  other  cases,  its  Criminal 
Law,  Cent  Dig.  U  1524-U38.  8114-8123; 
Dec.  Dig.  Si  6Sa,  lldO^.*] 

AppeiU  from  Dlatrlct  Court,  Pottawatomie 
County ;  J.  B.  A.  EohOTtson,  Jadg& 

Ben  Bond  was  convicted  of  btibuy  of  of- 
ficers of  the  law,  and  his  punlalunent  aasoiB- 
ed  at  confinement  in  the  penitentiary  tor  five 
years,  and  he  appeals.  Affirmed. 

Freellng  &  Hood,  of  Shawnee,  for  appel- 
lant Charles  West,  Atty.  Gen.,  and  0.  J. 
Davenport,  Asat  At^.  Qen.,  for  the  State. 

FUBM AN,  J.  The  transcript  of  the  rec- 
ord in  this  case  contains  over  r,000  pages, 
and  the  brie&  la  the  case  for  both  parttes 
contain  abont  800  pages,  every  word  of  which 
has  been  read  and  re-read  and  carefully  con- 
sidered by  ttata  court  If  we  were  to  at 
tempt  to  make  anything  like  a  fair  abridge- 
ment of  the  testimony,  and  to  discass  and 
decide  all  of  the  various  qnestlons  presented, 
our  opinion  would  fill  an  entire  rolnme  of 
our  reports.  Every  step  In  this  case  was  blt- 
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terly  untested  by  able,  learned,  and  expe- 
rienced lawyers,  and  tbe  entire  field  of  legal 
learning  has  been  appealed  to  to  sustain  the 
contentions  of  counsel  for  appellant  We  do 
not  question  the  right  of  counsel  to  reserre 
an  exception  to  every  mltng  of  the  court 
tbat  thegr  may  deem  erroneous  and  prejudl- 
dal.  but,  when  a  record  shows  that  an  ex- 
ception was  taken  to  everything  done  by  the 
court,  it  naturally  suggests  tbe  inference 
that  counsel  did  not  have  very  much  confi- 
dence In  any  exception  reserved,  and  were 
depoiding  rather  upon  the  number  than  up- 
on  the  weight  of  the  objections  made.  We 
hardly  think  that  immaterial  errors  In  mere 
matters  of  form  which  did  not  affect  the 
substantial  merits  of  the  cause,  in  the  ab- 
sence of  a  disposition  on  the  part  of  the 
trial  Judge  to  be  unfair,  should  secure  the 
reversal  of  a  conviction  upon  the  doctrine 
of  cumulative  error,  because  In  lengthy  and 
hotly  contested  casa  a  greater  or  lesser 
number  of  immaterial  errors  wUl  necessarily 
get  Into  a  record. 

We  have  endeavored  as  best  we  can  to  ae* 
lect  from  the  great  number  of  alleged  errors 
presented  those  which  are  material  to  the 
proper  determination  of  this  case. 

[1]  First  Connsel  in  their  brief  say:  "We 
think  the  court  erred  In  admitting  evidence 
upon  tbe  part  of  the  defendant  in  error, 
prejudicial  to  the  rights  of  tbe  plaintlfC  in 
error,  and  also  in  refusing  to  reQUire  the 
state  to  elect  upon  which  count  in  the  In- 
dictment It  would  put  the  defendant  upon 
trial."  The  Indictment  in  this  case  charges, 
In  substance,  that  Ben  Bond  did  on  the  15th 
day  of  January,  1009,  give  a  bribe,  to  wit, 
9250.  to  WnUam  N.  Maben,  a  Judicial  of- 
ficer, and  to  V.  B.  Blggers,  county  attorney 
of  Pottawatomie  county,  and  to  E.  D.  Bea- 
sor,  county  Judge  of  said  county,  and  to  W. 
F.  Sims,  chief  of  police  of  the  dty  of  Shaw- 
nee, said  county  and  state,  with  the  felo- 
nious intent  of  the  said  Bond  to  influence  the 
acts,  opinions,  decisions,  and  Judgments  of 
them,  the  said  above-named  officers,  in  their 
official  capacity,  to  wit:  The  question  of 
whether  B.  O.  Johnson  should  be  arrested, 
prosecuted,  tried,  sentenced  and  punished  as 
by  law  required  for  a  violation  of  any  of  the 
provisions  of  the  Constitution  or  the  laws  of 
the  state  of  Oklahoma  relating  to  the  sale  of 
intoxicating  liquors.  The  Indictment  con- 
tains six  counts.  In  the  first  count  the  de- 
fendant is  charged  with  bribing  ail  of  the 
officers  named,  and  In  the  remaining  five 
counts  the  avoidant  is  charged  with  brib- 
ing, for  the  same  purpose,  and  at  the  same 
time,  eadi  ot  the  above-named  officers,  sep- 
arately. Section  6609,  Comp.  Lawa  1909,  la 
as  follows:  "The  Indictment  .must  cliarge 
bat  one  offense,  but  where  tbe  same  acts 
may  conflUtnte  different  ofTenses,  or  the  proof 
may  be  uncertain  as  to  which  of  two  or 
more  offenses  the  accused  may  be  guilty  of, 
the  different  offenses  may  be  set  forth  in 
separate  counts  in  the  same  Indlctmoit  and 


tbe  accused  may  be  convicted  of  either  of- 
fense, and  the  court  or  Jury  trying  the  cause 
may  find  all  or  either  of  the  persons  guilty 
of  eltlier  of  the  offenses  charged,  and  the 
same  offense  may  be  set  forth  in  different 
forms  or  degrees  under  different  counts; 
and  where  the  offense  may  t>e  committed  by 
the  use  of  different  means,  the  means  may  be 
alleged  in  the  alternative  in  the  same  count" 
We  think  that  the  different  counts  In  the  in- 
dictment all  charge  one  and  the  same  of- 
fense, and  are  based  upon  tbe  same  trans- 
action, and  that  they  were  Inserted  In  the 
indictment  merely  for  the  purpose  of  avoid- 
ing the  possibility  of  a  variance  t>etween  the 
auctions  and  the  evidence.  See  Williams 
V.  United  States,  17  Okl.  33,  87  Pac.  647; 
Sturgls  V.  State,  2  Okl.  Or.  362,  102  Pac.  57 ; 
De  Graff  v.  State,  2  Okl.  Or.  519,  103  Pac. 
638.  The  trial  court  therefore  did  not  err 
in  refusing  to  require  the  state  to  elect  ap<m 
which  count  in  the  ludictm^t  It  would  pat 
the  def^tdant  upon  trial. 

[2]  Second.  Upon  the  trial  of  this  cause 
the  court  admitted  a  great  deal  of  testimony 
with  reference  to  a  number  of  different  trans- 
actions upon  the  ground  tliat  they  tended  to 
show  a  conspiracy  or  gmeral  plan,  of  which 
the  offense  charged  constituted  a  part  and 
with  which  the  defendant  was  connected, 
the  purpose  of  which  conspiracy  being  to 
corrupt  officers,  and  secure  immunity  from 
prosecution  for  violations  of  the  ivohlbitory 
and  gambling  laws  of  the  state.  In  the  case 
of  Garter  v.  State,  6  Okl.  Cr.  232,  118  Pac 
264,  appellant  was  convicted  of  embezzle- 
ment Upon  the  trial  of  that  cause  the  court 
Instructed  the  Jury  as  follows:  "(5)  Ton  are 
Instructed  that  testimony  has  been  submit- 
ted to  you  by  the  court  as  competent  for 
your  consideration  tending  to  show  varlona 
other  embezzlements  of  sums  of  money,  oOiex 
than  as  charged  in  the  Indictment,  and  that 
false  entries  thereof  were  made  and  com- 
mitted by  ttie  defendant,  and  in  this  matter 
you  are  instructed  that  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  tliat 
the  defendant  did  embezzle  sudi  sums  and 
make  such  false  entries  and  fraudolently  ap- 
propriate such  snms  of  money  to  his  own 
use  as  therein  mentioned,  then.  In  such  cas^ 
said  evidence  Is  only  to  be  considered  by  yoa 
as  bearing  upmi  the  fact  whethor  or  not  the 
defendant  embezzled  and  fraudolently  ap- 
propriated tile  spedflc  amoont  allied  In  the 
indictment,  and  at  the  time  allied  in  the 
indictment,  and  as  tending  to  show  the  In- 
tent if  any,  of  the  defoidant  in  the  com- 
mission of  the  offense  alleged  against  btm,- 
and  for  this  or  suc^  purpose  alone  yoa  will 
consider  such  evidoice  of  other  (Senses. 
And  in  tlUs  connection  you  are  told  that  al- 
though yott  oiay  bdteve  that  soch  other  of- 
fenses were  committed  by  the  defoidant  bat 
you  should  have  a  reasonable  doubt  that  he 
committed  tbe  specific  offrase  alleged  agaiut 
him  in  the  indictmmt,  ttken  it  would  be  your 
duty  to  acquit  hluL   Otherwise  yoa  iboald 
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convict  fatm."  In  dtacnsslng  tbls  Instruction 
this  court  said:  "The  only  possible  objection 
that  can  be  offered  to  theee  Instructions  Is 
that  paragraph  6,  with  reference  to  other 
similar  offoises,  might  have  been  broader, 
and  the  Jury  might  have  been  Instructed  that 
If  they  found  from  the  testimony,  beyond  a 
reasonable  doubt,  tbat  the  other  similar  of- 
fenses testified  to  had  been  committed,  and 
tbat  they  constituted  parts  of  a  plan  or  sys- 
tem of  the  defendant  of  embezzlement,  to 
the  very  act  of  taking  at  issue,  then  t^e  Jury 
might  consider  the  testimony  as  to  these 
similar  offenses  for  tbe  purpose  of  assisting 
them  In  determining  as  to  whether  the  de- 
fendant did  take  tbe  money  which  he  was 
charged  in  the  indictment  with  having  taken, 
and  also  to  show  tbe  Intent  with  which  the 
act  was  committed.  See  1  Wigmore  on  Evi- 
dence, S  329,  p.  417;  11  Ency.  of  Evidence,  pp. 
805,  806.  But  the  failure  to  include  this 
view  of  the  law  in  paragraph  6  of  the  in- 
structions was  beneficial  to  the  appellant, 
and  he  therefore  cannot  be  heard  to  com- 
plain at  this  omission.  With  the  view  above 
suggested  Incorporated  in  paragraph  5,  the 
instructions  given  would  be  above  criticism." 

For  a  discussion  of  the  question  of  the  re- 
sponsibility of  co-consptrators  for  all  that  is 
done  and  said  In  pursuance  of  a  common  de- 
sign, and  also  all  tbat  Is  done  and  said  In 
any  collateral  undertaking  Incident  to  such 
common  design,  see  James  Holmes  v.  State, 
6  Okl.  Cr.  641,  119  Pac.  430,  120  Pac.  300; 
8.  L.  Bums  V.  State,  129  Pac.  657,  decided 
at  the  present  term  of  the  court  For  an 
exhaustive '  brief  supporting  the  views  ex- 
pressed In  the  above  cases,  see  annotations 
to  the  case  of  People  v.  Lawrence,  68  L.  R. 
A.  193.  The  admissibility  of  8U<A  evldoice  is 
for  the  court  alone.  The  weight  to  be  attadi- 
ed  to  the  testlmcmy  is  a  question  tor  tbe  Ju- 
ry. The  state  Is  necessarily  confronted  with 
great  difficulty  in  establlsbing  prosecutlona 
of  this  kind,  because  conspiracies  are  always 
secret  and  are  discovered  with  great  difficul- 
ty. Therefore  any  evidence  which  tends  to 
estabUah  a  conwiracy  ahonld  be  sabmltted  to 
tbe  Jury.  Conspiracies  of  this  kind  are  nec- 
essarily proven  largely  by  circumstantial  ev- 
idence and  any  drcumstance  should  be  ad- 
mitted in  evidenoe  whli^  in  tbe  sligbtest  de- 
gree trads  to  prove  such  consi^racy.  In 
State  V.  Dulaney,  87  Ark.  17,  112  8.  W.  158, 
15  Ann.  Cas.  192,  the  defendant  was  indicted 
for  bribery.  The  state  offered  evidence  of 
other  similar  offenses,  but  the  court  refused 
.to  admit  tbe  testimony,  and  the  defendant 
was  acquitted.  The  state  appealed.  In  dis- 
cussing this  question  the  Supreme  Court  of 
Arkansas  said:  "The  principle  of  evidence 
that  offenses  or  acts  similar  to  the  one  charg- 
ed may  be  competent  for  the  purpose  of 
showing  knowledge.  Intent,  or  design  is  as 
thoroughly  established  as  the  general  propo- 
sition that  other  crimes  or  offenses  cannot  be 
shown  In  evident  against  a  defendant  charg- 


ed with  a  particular  crime.  While  the  prin- 
ciple is  usually  spoken  of  as  being  an  ex~ 
ceptlon  to  the  general  rule,  yet,  as  a  matter 
of  fact.  It  is  not  an  exception;  for  it  Is  not 
proof  of  other  crimes  as  crimes,  but  merely 
evidence  of  other  acts  which  are  from  their 
nature  competent  as  showing  knowledge,  in- 
tent, or  design,  although  they  may  be  crimes,, 
which  is  admitted.  In  other  words,  the  fact 
that  evidence  shows  the  defendant  was  guilty 
of  another  crime  does  not  prevent  it  being 
admissible  when  otherwise  It  would  be  com- 
petent on  the  Issue  under  trial.  Hlf^ns  v. 
State.  157  Ind.  57,  60  N.  E.  686;  1  Wlgmor© 
on  Evidence,  {  300.  This  court  has  applied 
tbe  principle  under  discussion  in  Howard  v. 
State,  72  Ark.  586,  82  S.  W.  196;  Johnson  v. 
State.  75  Ark.  427,  88  S.  W.  905;  Woodward 
V.  State.  84  Ark.  119,  104  S.  W.  1109.  The 
Court  of  Appeals  in  New  Yoii£  stated  tb& 
principle  as  follows:  'Generally  speaking,  ev- 
idence of  other  crimes  Is  competent  to  prove 
the  specific  crime  charged  when  it  tends  to- 
establish  (1)  moUve;  (2)  intent;  (3)  the  ab- 
sence of  mistake  or  accident;  (4)  a  common 
scheme  or  plan  embracing  tbe  commission  of 
two  or  more  crimes  so  related  to  eadi  other 
that  proof  of  one  tends  to  establish  the  oth- 
ers; (5)  the  identity  of  the  person  charged 
with  tbe  commission  of  tbe  crime  on  trlaL* 
And  In  discussing  the  fourth  ground  above 
enumerated,  It  says:  'Fourth.  As  to  a  com- 
mon plan  or  scheme,  it  sometimes  tUE^ns 
that  two  oi:  mote  crimes  are  committed  by 
the  same  person  in  pursuance  of  a  single  de- 
sign, or  under  drcnmstances  which  render 
it  impossible  to  jHove  one  without  proving 
all.  To  bring  a  case  wltbln  this  exceptioa 
to  the  general  rule  which  excludes  proof  of 
extraneous  crimes,  tliere  mnst  be  evld^ice 
of  system  betwera  tbe  offense  on  trial  and 
tbe  one  sought  to  be  Introduced.  They  mnst 
be  connected  as  parts  of  a  general  and  com- 
posite plan  or  schema  or  th^  must  be  so  re- 
lated to  each  other  as  to  show  a  common 
motive  or  Intent  running  through  both.'  Peo- 
ple V.  Hollnenx,  168  N.  Y.  264,  ttl  N.  B.  286^ 
02  li.  R.  A.  193.  Mr.  Wigmore,  In  speaklnr 
of  the  admissibility  of  such  evidence  In 
charges  of  bribery,  says:  'On  a  charge  of 
bribery,  any  of  the  three  general  principles-^ 
knowledge,  intent,  and  design — may  come  in- 
to play.  To  show  knowledge  of  tbe  nature  of 
the  transactions,  a  former  traiuactlon  of  the 
court  may  serve,  as  Indicating  an  under^ 
standing  of  the  particular  transacticm.  To 
show  intent,  another  transaction  of  the  sort 
may  serve  to  negative  good  faith.  To  show 
a  general  design  a  former  attempt  towards 
the  same  general  end  may  be  significant.*  1 
Wigmore  on  EMdence,  f  343.  lu  the  notes 
to  this  section  may  be  found  a  review  of  the 
authorities;  and  it  Is  found  tbat  they  are 
not  uniform  in  sustaining  the  principles  an- 
nounced by  Mr.  Wigmore,  and  be  Indulges  in 
some  caustic  criticism  of  the  courts  that 
take  views  opposite  to  Ills  statement  of  tbe- 
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correct  principle.  The  best  thought  on  the 
subject  seems  to  be  with  Mr.  Wlgmore,  and 
la  found  affiled  In  the  foUowlng  bribery  cas- 
es: Outhrle  r.  State,  16  Neb.  667, 21  N.  W. 
466:  Higglns  T.  State,  157  Ind.  57,  60  N.  E. 
■686;  State  v.  SdmetUer.  181  Mo.  173,  79  8. 
W.  1128.  The  last  case  is  especially  perti- 
nent herb  S(Amettler  was  on  trial  charged 
with  acceptlimr  a  bribe  when  a  member  of  the 
House  of  D^egatos  In  the  cltr  of  St  Louis, 
In  r^rd  to  a  certain  bUI  authoring  a  cor- 
poration to  construct,  maintain,  and  operate 
a  street  railway  business  on  certain  streets 
and  ottier  public'  places  In  said  city.  EtI- 
-dence  was  adduced  to  show  that  a  'combine,* 
as  It  was  called,  was  formed  by  members  of 
the  House  of  Delegates  to  corruptly  control 
legislation.  Orer  the  objection  of  the  defend- 
ant, the  state  was  permitted  to  prore  that 
the  defendant  had  rec^ved  $2,600  as  a  bribe 
to  induce  him  to  cast  his  official  vote  In 
farm  of  a  bill  previously  pending  before  tbe 
House  of  Delates  affecting  the  lighting  of 
tbe  public  streets  of  St  Louis— a  separate 
and  distinct  measure  from  the  one  concern- 
ing which  he  was  (diarged  with  bribexy.  The 
court  said:  The  authorities  all  hold  that  as 
a  general  rule  the  state  cannot  prove  against 
a  defendant  the  oommlsslon  of  offenses  other 
than  the  one  charged  and  for  wfai<±  he  Is  up- 
on trial;  but  an  ^caption  exists  with  re- 
spect to  this  rule  where  the  collateral  crime 
la  brought  Into  a  common  system,  a  system 
of  mutually  dependent  crimes,  or  Is  linked  to 
the  crime  under  trial  as  to  show  that  It  is 
part  of  the  same  scheme  or  understanding,  or 
in  some  way  have  some  logical  connection 
with  the  crime  duu^ied.*  Applying  the  abore- 
annoupced  prlndple  to  the  facts  of  the  case, 
the  court  then  said:  'It  appears  from  the  ev- 
idence that  abont  the  time  of  tbe  organiza- 
tion of  the  Honse  of  Delegates  a  combination 
was  entered  Into  between  various  members 
of  that  body.  Including  the  defendant  for  the 
parpose  of  controlling  le^slatlon  by  the  mem- 
bers of  the  combine  demanding  and  receiving 
money  consideration  for  the  passage  or  de- 
feat (>f  certain  bills  which  might  be  brought 
before  them,  to  be  paid  by  tbe  Individuals, 
corporations,  or  parties  Interested  therein, 
and  that  defendant  did,  in  fact,  receive  the 
sum  of  $2,500  on  account  of  his  vote  on  the 
lighting  deal.  This  arrangement  was  not  only 
with  respect  to  the  lighting  deal  in  which  he 
received  |2,500  for  his  vote,  but  it  applied  to 
all  other  matters  of  a  similar  character  which 
might  come  before  the  House  of  Delegates, 
and  was  therefore  part  of  the  same  scheme,  or 
arrangement,  and  logically  connected  with  the 
charge  in  the  Information,  hence  formed  an 
exception  to  the  general  rule,  and  the  facts  In 
respect  thereto  were  admissible  In  evidence 
for  the  purpose  of  showing  that  the  crime 
charged  was  within  the  scope  of  the  purpose  of 
which  the  conspirators  were  banded  together, 
and  to  explain  and  corroborate  other  testi- 
mony which  bora  directly  npoa  the  commis- 


sion of  the  crime  diarged.'  The  bill  men* 
tinned  in  this  Indictment  was  before  the  com- 
mittee of  which  defendant  was  chairman. 
The  evidence  offered  tended  to  prove  that  all 
Mils  affecting  corporations  which  were  refer- 
red to  the  committee  of  which  be  was  chair- 
man should  be  looked  after  by  him  In  the 
Interest  of  his  corrupt  general  agreement 
with  Cox,  where  Cox  was  Interested,  and 
tliat  Cox  was  inter^ted  In  this  bill,  while  it 
is  not  offered  to  be  shown  that  Dulaney 
knew  Cox  was  interested  in  this  particular 
bill,  yet  the  bill  was  of  that  character  that 
was  covered  by  Ids  general  agreement  with 
Cox,  and  it  was  a  part  of  the  same  scheme 
and  arrangement  and  logically  connected  , 
with  the  matters  covered  in  his  'general 
agreement  A  pemsal  of  the  evidence  In  the 
case  shows  that  had  the  state's  witnesses 
twei^  believed,  the  llury  would  have  been 
authorized  to  convict;  and,  on  the  other 
band,  had  the  defendant's  witnesses  been  be- 
lieved, the  def^dant  was  folly  exonerated  of 
the  charge  against  him,  and  the  Jnry  war- 
ranted In  believing  tbe  chai^  against  him 
an  effort  to  ruin  him  by  his  personal  and 
political  enemies.  In  view  of  8u<A  state  of 
tbe  evidence,  It  was  manifestly  Important 
that  proper  corroborating  evidence  of  either 
side  be  not  excluded.  The  evidence  offered 
was  admissible  fbr  the  purpose  of  showing 
that  the  crime  charged  was  within  the  scope 
of  the  purpose  for  which  It  was  alleged  the 
defendant  and  Cox  had  conspired,  and  to  ex- 
plain and  corroborate  other  testimony  wbldi 
bore  directly  upon  the  commission  of  the 
crime  charged,  which  testimony  might  be 
meaningless  unless  pointedly  explained  by 
this  general  corrupt  agreement  to  which  it 
was  alleged  this  defendant  was  a  party.  It 
Is  therefore  the  opinion  of  the  court  that  the 
circuit  court  erred  in  not  admitting  the  of- 
fered evidence." 

We  could  quote  authorities  indefinitely  to 
the  same  effect;  but  as  this  court  has  re- 
peatedy  announced  the  same  doctrine,  a  fur- 
ther discussion  of  this  question  Is  unneces- 
sary. If  the  evidence  In  this  record  Is  worthy 
of  credence.  It  reveals  an  appalling  and  al- 
most Incredible  condition  of  official  corrup- 
tion existing  at  that  time  In  Pottawatomie 
county.  In  the  absence  of  any  showing  that 
the  Jury  was  Influenced  by  Improper  motives 
in  arriving  at  their  verdict  the  credibility 
of  the  witnesses  was  for  the  Jury  alone. 
Much  of  the  evidence  was  positive  and  direct. 
Some  of  It  was  only  remotely  connected  with 
the  charge  under  investigation,  but  we  can- 
not say  It  did  not  tend  to  establish  a  con- 
spiracy to  corrupt  the  officers  of  Pottawato- 
mie county,  and  thereby  secure  Immunity 
from  prosecutions  for  violating  the  prohibit- 
ory and  gambling  laws  of  the  state,  and  that 
it  did  not  tend  to  show  that  the  offense  of 
which  appellant  was  convicted  constituted  a 
part  of  such  conspiracy.  While  the  court 
I  may  have  erred  as  to  the  Introduction  of 
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some  of  this  testlmonr.  7et,  apon  the  entire 
record,  tbe  gnllt  of  ap[>eUaDt  is  so  condn- 
slvely  establlsbed  that  we  feel  It  would  be 
a  miscarriage  of  justice  to  set  this  verdict 
aside  upon  the  gronnd  that  It  was  not  proren 
that  appellant  was  not  connected  with  some 
of  the  transactions  In  evidence. 

[S]  Third.  Counsel  complain  of  remarks 
made  by  tbe  trial  Judge  In  the  presoice  of  the 
jury.  When  John  Rogers,  a  state's  witness, 
was  on  the  stand,  and  was  being  examined 
by  the  Attorney  General  as  to  a  certain  trans- 
action, the  record  shows  that  the  following 
took  place : 

"Mr.  Freellng:  I  am  going  to  renew  the 
request  to  connect  the  defendant  wltii  this 
in  some  way — this  and  the  September  trans- 
action. I  would  like  to  hare  It  connected 
with  Hr.  Bond;  absolutely  nothing  to  con- 
nect tt,  and  admittedly  so. 

"The  Court :  Tbe  same  order  on  this  prop- 
osition— there  will  be  no  use— connect  It  with 
the  September  meeting — 

"Mr.  West :  The  defendant  is  already  con- 
nected with  the  September  meetiog. 

"The  Court :  I  understand  he  Is  connected, 
but  I  understood  you  were  going  to  continue 
this  matter  with  this  witness. 

"Mr.  West:  I  am  going  to  show  how  this 
habeas  corpus  matter  operated. 

"Mr.  Freellng:  Does  it  make  any  differ- 
ence how  this  operated? 

"The  Court :  No,  sir ;  it  Is  only  collateral 
to  the  general  plan. 

"Mr.  Freellng:  We  object  to  any  farther 
testimony  on  this  line  until  the  defendant  Is 
connected  with  it 

"Tbe  Court:  I  am  satisfied  as  I  said  a 
while  ago  that  he  has  been  connected  with 
it  as  a  part  of  this  general  plan. 

"Mr.  Freellng:  Note  onr  exception  to  the 
language  of  tiie  court. 

"The  Court:  Gentlemen  of  the  Jury,  you 
will  disregard  the  statement  of  the  court 
made  a  while  ago  with  reference  to  anything 
of  the  connection  of  this  defendant  with  any 
transaction  at  any  time  and  any  place.  It 
is  not  the  province  of  the  court  to  act  In 
p^fiormlng  the  duties  of  tbe  Jurors,  and  yoa 
will  disabuse  your  mind  entirely-  of  it,  and 
most  not  take  Into  consideration  anything  I 
said  at  that  time  concerning  this  deftodant 
or  bis  connection  with  any  transaction  what- 
ever. These  are  matters  fOr  yon  to  d^er^ 
mine,  and  yon  will  not  consider  at  all  In  any 
way  or  In  any  manno'  that  statemrat;  and 
that  part  of  the  language  of  tbe  court  with 
reference  to  that  matter  win  be  strlctoi  from 
the  record  and  from  ttie  Jniy." 

It  was  unfortunate  that  the  trial  Judge  «e* 
pressed  an  qplnlon  as  to  whether  or  not  tbe 
evidawe  astabUahed  the  tiact  that  the  defend- 
ant was  connected  with  the  transaction  in 
qneetl<m.  This  was  a  question  for  the  Jury 
aiooB.  It  Is  true  that  thete  must  have  been 
some  evidence  showing  a  general  plan  and 
connecting  the  defendant  with  the  particular 
transaction  before  sach  evidence  would  be 
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admissible.  Of  this  question  the  court  was 
the  Judge,  and  the  fact  that  the  court  over- 
ruled the  objection  to  this  evidence  might 
hare  created  the  impression  upon  tbe  minds 
of  the  Jury  that  there  was  at  least  some  evi- 
dence in  the  record  connecting  the  defendant 
with  it  But  this  Is  a  matter  of  which  the 
defendant  cannot  complain,  because  It  would 
arise  every  time  the  court  overruled  the  ob- 
Jectlon  to  the  admisson  of  such  testimony. 
In  fact,  it  would  be  an  unavoidable  Incidoit 
In  the  administration  of  Justlee,  but  the  trial 
court  should  always  be  earful  to  avoid  any- 
thing  like  an  expression  of  an  opinion  in  the 
presence  of  the  jury  as  to  the  weight  effect, 
or  credibility  of  any  testimony.  We  know 
that  it  is  exceedingly  difficult  in  ruling  upon 
testimony  to  always  avoid  expressing  the 
views  of  the  court  with  reference  to  the  testi- 
mony objected  to,  and  that  Improper  remarks 
will  sometimes  be  made  by  the  ablest,  and 
most  Impartial  trial  judge  which  are  after- 
wards regretted.  This  is  Illustrated  by  the 
Instructions  which  the  court  gave  the  Jury 
as  soon  as  the  trial  Judge  had  had  time  to 
think  of  what  he  had  said.  The  Jury  was 
positively  instructed  to  disregard  tbe  state- 
ments made  by  the  court,  and  tbe  different 
duties  of  the  court  and  Jury  were  clearly 
stated  The  remarks  of  the  court  were  with- 
drawn and  stricken  from  the  consideration 
of  the  Jury.  We  think  under  the  circum- 
stances this  cured  the  error  complained  of. 

In  the  case  of  Richards  et  al.  v.  Common- 
wealth (KyO  67  S.  W.  818,  one  of  the  grounds 
for  reversal  of  that  case  was  that  the  court 
bad  made  a  remark  with  reference  to  the 
evidence.  The  Court  of  Appeals  of  Ken- 
tucky, in  passing  upon  the  alleged  ground  for 
reversal,  said:  "Another  ground  of  com- 
plaint is  that  upon  the  trial  of  the  case  the 
presiding  Judge,  in  the  presence  of  the  Jniy» 
said  to  tbe  commonwealth's  attorney,  *I 
think  yon  have  proven  enough  against  Snow 
already.'  Upon  objection  being  made,  Uit 
Judge  at  once  Instructed  the  jury  to  pay  no 
attention  to  his  remark  to  the  common- 
wealth's attorney.  Tbe  remark  was  very  im- 
proper, but  in  Tlew  of  the  fact  that  the 
Judge  immediat^y  cautioned  the  Jury  to 
pay  no  attention  to  it,  and  the  addititmal 
fact  that  tbe  testimony  In  the  case  estab- 
liabea  the  guilt  of  appellants  beyond  all 
peradTwtur^  it  was  not  8u<di  pr^ndldal 
error  as  would  Justify  a  reversal  of  the  caae." 
In  Uie  case  of  State  v.  Oatlln,  170  Ma  864, 
70  S.  W.  88S,  one  of  Uie  alleged  grounds  for 
reversing  the  case  was  that  the  court  lemarii • 
ed  in  the  presence  of  tbe  Jury  that  a  con- 
^Iracy  was  shown  to  exist  The  court  dis- 
posed of  tbe  contention  of  tbe  defendant 
very  promptly  1^  tbe  use  of  this  language: 
"Indeed,  In  this  connection,  tbe  Inadvertent 
remark  of  Uie  trial  Judge  In  passing  upon 
defendant's  objection  to  Bozarth's  testimony 
that  there  was  evidence  of  a  conaplrac}'  was 
promptly  remedied  by  his  telling  the  Jury  he 
was  simply  passing  upcm  the  objection  and 
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not  to  pay  any  attention  to  what  he  said 
as  to  the  evidence.  This  explanation  to  the 
Jnry  left  the  defaidant  no  ground  for  com- 
plaint" See,  also,  Smith  t.  State,  107  Ala. 
139,  18  South.  806;  Bone  t.  State,  86  Ga. 
ICS,  12  8.  El  206;  State  t.  Stephoi  Jacobs, 
106  N.  a  68S,  10  S.  m  1031 ;  Garthaus  et  at 
T.  State,  78  ^s.  S60,  47  N.  W.  629 ;  State 
V.  Burw^,  52  Kan.  686.  35  Pac.  780;  Gone 
T.  Smyth,  8  Kan.  App.  607,  46  Pac.  247; 
State  V.  Crawford,  39  S.  a  843,  17  S.  B. 
799;  Ward  t.  State,  85  Ark.  179,  107  S.  W. 
677;  Dalley  t.  State  (Tei.  Or.  App.)  66  S. 
W.  821 ;  State  t.  Goleman.  17  &  D.  691.  98 
N.  W.  176;  State  t.  Walker.  60  La.  Ann. 
420,  23  Sonth.  967. 

Even  if  the  fact  that  the  trial  court  did 
withdraw  from  the  consideration  of  the 
jury  the  objectionable  remarks  complained 
of  did  not  luiTe  the  effect  of  coring  the  er- 
ror committed,  we  wonld  hesitate  long  be- 
fore reversing,  this  conviction  on  this  ac- 
count alone.  If  there  was  any  reason  to  be- 
lieve that  the  Jury  wonld  or  might  have 
reached  a  verdict  favorable  to  the  defend- 
ant upon  the  testimony,  then  such  remarks, 
if  permitted  to  stand,  would  constitate  re- 
versible error.  But,  where  it  is  manifest 
from  the  record  that  the  Jury  have  reached 
the  only  possible  omclusltm  which  intelligent 
men  could  arrive  at,  we  do  not  believe  a 
verdict  should  be  set  aside  for  any  except 
the  most  grave  and  serious  grounds.  We 
have  carefully  read  and  re-read  and  con- 
sidered all  of  the  testimony  in  this  case,  and, 
takoi  as  a  whole,  it  conclusively  points  to 
the  gnllt  of  appellant  In  the  case  of  Carter 
V.  State,  6  OkL  Cr.  232,  118  Fac.  264,  this 
court  said:  "Where  the  evidence  in  a  case 
Is  clear  as  to  the  guilt  of  the  accused,  and 
there  Is  no  reason  to  believe  that  upon  a 
second  trial  an  intelligent  and  honest  Jury 
could  arrive  at  any  other  verdict  than  that 
of  the  guilt  of  the  accused,  the  Judgment  of 
the  lower  court  will  not  be  set  aside  for 
bnytliing  less  than  fundamental  errors." 
This  Is  the  settled  policy  of  this  court,  and 
we  believe  ia  necessary  for  the  administra- 
tion of  justice  in  Oklahoma.  In  addition  to 
the  concloalTe  character  of  the  testimony  in 
ttie  case,  there  is  another  consideration  which 
should  not  be  overlooked.  The  offense  of 
which  appellant  has  been  convicted  strikes 
at  the  very  foundation  of  the  admlnlstraQon 
of  justice  in  Oklahoma.  As  long  as  the 
courts  are  honest  fair,  and  courageous,  lib- 
erty and  justice  can  be  protected  and  en- 
forced, but  if  the  courts  become  cowardly 
and  corrupt,  or  if  the  confidence  of  the  peo- 
ple is  destroyed  or  shaken  in  the  fairness. 
Justice,  courage,  and  Integrity  of  the  courts, 
government  becomes  a  farce,  and  It  is  Im- 
possible to  conceive  or  describe  the  demor- 
alisation which  would  result  In  social  con- 
ditions among  the  people.  The  offense  of 
which  appellant  has  been  proven  guilty  is 
in  the  same  class  with  perjury,  and  is  sec- 


ond in  infamy  only  to  offenses  against  the 
chastity  of  woman,  and  when  it  is  proven 
that  a  defendant  is  guilty  of  an  attempt  to 
bribe  or  of  bribing  and  corrupting  a  jndge 
of  a  court,  or  the  officers  or  Jury  thereof, 
he  should  not  be  permitted  to  escape  upon 
any  light  and  trivial  grounds.  In  this  case 
It  is  absolutely  clear  that  the  county  at- 
torney was  corrupted  by  means  of  the  con- 
spiracy of  which  the  act  of  which  appOlant 
was  convicted  constituted  a  part 

The  Judgment  of  the  lower  court  la  there- 
fore in  all  things  affirmed. 

ABAlSXBONO,  P.  J.,  and  DOyLB. 
concnr. 


SMITH  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb- 
1,  1913.) 

Appeal  from  District  Court,  Wagoner  Coan- 
ty ;  K.  0.  AJlen,  Judge. 

Green  Smith  was  convicted  of  grand  larceny, 
and  bis  pmiisbment  assessed  at  five  years'  coo- 
ficement  in  the  penttantlBry,  and  M  appeals. 
Affirmed. 

Brown  &  Stewart,  of  Masbogee,  for  appellant 
Smith  C  Matron  and  E.  O.  epilmaQ.  Asst 
Attys.  Oen.,  for  the  State. 

FURMAN,  J.  Fiom  an  Inspection  of  this 
record  we  are  of  the  opinion  that  tlie  appeal 
was  taken  for  delay  only. 

The  state's  evidence  is  direct  and  positive  as 
to  the  gailt  of  appellant  Neither  appellant  nor 
his  codefendant  testified.  The  evidence  intro- 
duced by  appellant  did  not  make  out  a  defense. 
The  credibili^  of  the  state's  witnesses  is  a 
question  for  the  jury  alone.  There  Is  nothing 
in  this  record  to  Indicate  that  the  Jury  were  in- 
fluenced by  improper  motives  in  arriving  at  their 
verdict  we  think  all  the  erldence  iatrodoeed 
under  the  previous  rulings  of  this  court  was 
competent  and  that  the  trial  was  regular.  See 
Holmes  v.  State,  6  Okl.  Or.  641.  119  Pac.  430, 
120  Paa  800,  Bams  v.  State,  129  Pac  667,  and 
Ben  Bond  t.  Sute,  129  Pac  M6»  decided  at  the 

e resent  term.  The  judgment  of  the  lower  court 
I  therefore  affirmed. 

ARMSTRONG,  P.  J.,  and  DOYLE,  con- 
cur. 


GILBERT  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  25,  1913.) 

(Bvllahiu  hv  «Ae  Court.) 

1.  <^iuiNAi.  Law  (i  680*)— Good  Chauctkb 
—Evidence— ADHiBBiniuTr. 

In  a  trial  for  murder,  it  is  error  for  the 
trial  court  to  hold  that  evidence  of  good  char- 
acter is  not  admissible  until  after  a  defendant 
has  testified,  or  until  after  there  was  some 
■how  of  self-defense. 

[Ed.  Note.— For  other  eases,  see  CMmlnal 
Lew.  Cent  Dig.  U  1600, 1610^  1G13;  Dee;  Dig. 
S  680.*] 

2.  Witnesses  (|  872*)— OBOSB-EZAinirAnon 

— Bias— Fbiendship. 

It  is  competent  of  cross-examioation  to 
prove  by  a  witness  any  fact  which  tends  to 
show  bias,  prejudice,  frieadshlp,  or  enmity,  or 
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tile  relationship  of  the  witneaa  to  one  of  the 
PArtiea  to  the  case. 

[Em.  Note.—For  other  cases,  see  Witnessei, 
Cent  Dig.  SI  1192-1199:  Dec  Dig.  1  372.*] 

3.  CoHSTiTUTioNAi.  Law  (|  321*)— Apfeal— 

Haw-tbh  EIbbob. 

A  fair  trial  wheo  charged  with  crime  is  the 
birthright  of  every  citixen  of  Oklahoma,  it  mat- 
ters not  how  poor  and  humble  a  defendant  may 
be,  and,  if  thU  is  denied  him,  the  fact  that  no 
unfairness  was  intended  by  the  trial  court  will 
not  cure  the  error  committed. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  900,  962-96S;  Dec 
Dig.  {  321.*] 

On  moti«i  for  rehearing.  Denied. 
For  former  opinion,  see  128  Pa&  IIOOl 

rUBMAN,  J.  It  Is  contendM  that  tbe 
orlslnal  opinion  filed  In  this  catue  Is  not  sop- 
ported  by  tbe  recitals  In  the  record, 

W.  EL  IMT  testified  as  a  witness  tot  the 
state.  His  examination  In  ^ef  appears  on 
pages  35,  36,  and  37  of  the  case-made.  The 
record  then  discloses  that  the  following  took 
place:  "Mr.  Prulett:  I  desire  to  ask  the  wit- 
ness some  questions  which  will  be  out  of 
order,  hot  I  do  It  to  sare  time,  and  to  save 
brlngbig  the  witness  baCt**  The  witness  was 
then  asked  If  he  was  acqoalnted  with  tbe 
defoidant  The  answer  Uiog  In  tbe  afflrma- 
tlve,  tbe  witness  was  asked  the  furth»  ques- 
tion: "Q.  Are  you  acquainted  with  her  gen- 
«ral  r^Hitation  for  being  a  peaceable,  quiet, 
law-abiding,  hard-working,  honest  dtla^  In 
this  community?  Mr.  Hosa:  Objected  to  as 
Incompetent,  Irrdarant,  and  Immaterial,  no 
proper  fbundatliHi  laid  tot  the  Introduction 
of  such  testimony,  and  Improper  cross-exam- 
ination." If  the  matter  had  ended  here,  thai 
the  question  for  decision  would  hare  been  as 
to  whether  or  not  new  matter  of  this  sort  can 
be  brought  out  on  cross-examination.  The 
ancient  rule  was  that  this  could  not  be  done, 
but  the  English  and  Canadian  courts  and 
many  of  the  courts  of  the  American  states 
now  hold  that,  where  a  witness  is  placed  on 
the  stand  to  prove  any  fact,  he  may  be  cross- 
examined  by  tbe  opposing  side  as  to  the  en- 
tire case.  See  Rogers  r.  State,  8  Okl.  Cr. 
- — ,  127  Pac.  36S.  It  is  not  necessary,  how- 
ever, to  discuss  and  decide  this  question  now 
because  a  further  examination  of  the  record 
win  show  that  the  objection  tbat  it  was  not 
proper  cross-examination  was  waived,  and 
that  an  entirely  new  objection  was  interpos- 
ed and  sustained  by  the  court 

Tbe  record  on  this  subject  is  as  f<Mlows: 

"Mr.  Prulett:  Do  they  object  on  the 
ground  that  it  la  out  of  order? 

"Mr.  Moss:  That  evidence  la  not  admis- 
sible, and  never  Is  admissible  until  the  de- 
fendant has  testlfled—nntll  there  Is  some 
show  of  self-defense. 

"Mr.  Prulett:  We  except  to  the  remarks 
of  counsel,  the  prosecuting  attorney,  that 
that  evidence  Is  never  competent  unless  the 
defendant  testlfles.  and  we  now  asis  the 


court  to  Instruct  the  Jury  that  that  remark 
la  prejudicial  to  the  rights  of  the  defendant, 
and  should  not  be  considered  them.  If 
your  honor  please,  who  ever  heard,  tell  of  a 
lawyer  saying  that  a  defendant  on  trial  for 
morder  could  not  place  before  twtive  triers 
her  rotation  for  being  a  peaceable^  law-- 
abldlng  dtliai  when  she  Is  drnxtsaA  with 
murder. 

"Mr.  Moss:  Ton  bear  It  now  from  me. 

"Mr.  Fmtett:  And,  if  you  will  find  one 
decision,  I  will  leave  Oie  eonrtroom,  and 
turn  the  case  over  to  you,  if  you  will  find 
one  single  decision  that  will  support  that 
mle.  that  the  defendant  must  testify  to  make 
that  evidence  competent  But  I  say  as  a 
lawyer  that  testimony  as  to  good  T4>ntatlon 
is  always  competent  The  law  bodts  say 
that  It  is  one  of  the  most  predons  assets  a 
citizen  has  when  diarged  with  crime.  '  I  am 
shocked  at  the  idea  of  connsel  claiming  to 
represent  the  eonnty  of  Oklahmna  saytng  that 
testimony  would  not  be  conqietait.  If  he 
objects  to  it  tliat  at  this  time  it  Is  not  com- 
petoit,  because  out  of  order  and  not  iwoper 
croBs-examinattoii,  I  agree  with  him,  but  I 
am  offering  It  ont  of  order  to  sare  time  so 
we  can  get  through  with  this  ease  to-day. 
That  la  the  only  purpose. 

"Mr.  Hooker:  Tlie  only  object  that  teati- 
mony  of — 

"Thn  court:  Proceed.  Hie  motl<m  is  over^ 
mled- 

"Mr.  Prulett:  B»:^ona.  If  the  court 
idease,  I  don't  want  the  court  to  commit 
error,  but,  If  I  can't  in  IS  minutes  show  your 
honor  where  it  is  revorslble  error  for  a 
prosecuting  attorney  to  make  a  statement  of 
that  kind,  I  will  apologize  to  the  court 

rnia  Court:  We  wUi  take  it  up  when  we 
reach  it 

"Mr.  Prulett:  VTe  will  never  reach  It 
again  by  me.  We  will  let  It  stand.  What  do 
yon  do  with  the  objection? 

"The  Court:  They  have  both  been  ruled 
on.  The  objection  was  sustained,  and  the 
motion  overruled." 

To  all  of  which  counsel  for  appellant  re- 
served exceptions. 

This  is  a  verbatim  copy  of  the  case-made 
as  approved  by  Mr.  Moss,  the  assistant  oran- 
ty  attorney,  and  solemnly  certified  to  by  the 
trial  Judge,  duly  attested  by  the  seal  of  his 
court.  So  it  is  seen  that  the  record  not  only 
sustains  all  that  was  said  In  the  original 
opinion  touching  this  matter,  but  that  It  also 
shows  further  prejudicial  error.  We  should 
have  discussed  this  matter  fully  In  the  orig- 
inal opinion,  but  we  have  so  many  cases  on 
hand  which  must  be  disposed  of  that  we 
omit  unnecessary  discussion  as  far  as  pos- 
sible. Mr.  Wigmore  lays  It  down  as  a  rule 
to  which  the  law  recognizes  no  exception, 
that  tbe  good  character  of  a  defendant  Is 
always  admissible  in  evidence  in  his  behalf. 
See  1  Wigmore  on  EMdence,  1 65.  This  court 
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tuts  zoiteatedly  reTeised  convlctloiui  because 
erldenoe  of  ^>od  cbaracter  was  not  recelred 
In  tlw  trial  court,  and  has  always  held  that 
such  erfdmce  ma  essentlallr  relevant  See 
Le  Boy  Dickinson  v.  State,  3  Old.  Gr.  155, 
IM  Pao:  923;  Frank  Frlel  t.  Btate^  6  OkL 
Cr.  532,  m  Pac;  U24. 

[1]  We  bare  nerer  seen  an  antbority  soa- 
tainlng  the  rnUx^  complained  of.  The  effect 
of  thla  ruling  was  to  inform  the  jury  that 
BTidence  of  good  character  would  not  be  ad- 
missible and  could  not  he  considered  until 
the  detoidant  had  testified,  or  until  there 
was  some  show  of  self-defense.  This  is  not, 
and  has  never  been,  the  law.  To  say  that 
legal  evidence  should  not  be  received  in  the 
trial  of  a  criminal  case  until  the  defendant 
has  testified  violates  the  wiiit  and  the  letter 
of  our  statute,  which'  prorldes  that  In  a 
criminal  case,  if  the  defendant  does  not  elect 
to  testify,  this  circumstance  shall  not  be  re- 
ferred to  during  the  trial,  and  that  It  sball 
not  raise  any  presnmptloa  of  guilt  against 
him.  We  are  unatde  to  understand  the  rea- 
soning which  sustains  this  ruling.  It  cer- 
tainly has  no  foundation  in  the  Just  and  fair 
laws  of  Oklahoma. 

It  is  claimed  that  tke  error  of  the  trial 
court  was  cured  because  one  witness  was 
permitted  to  testify  as  to  her  good  character. 
But  this  was  after  at^^ellant  had  been  prac- 
tically forced  by  this  ruling  to  testify  in  her 
own  behalf.  There  are  two  reasons  why  this 
does  not  cure  the  error  previously  conunitted: 
First,  because  the  effect  of  this  was  to  limit 
the  testimony  of.  good  character  to  one  wit- 
ness. As  was  said  In  the  original  opinion,  a 
party  charged  with  crime  has  the  right  to 
prove  any  material  fact  by  a  reasonable 
number  of  witnesses.  The  second  reason  Is 
because  the  error  in  the  ruling  of  the  trial 
court  had  created  In  the  minds  of  the  Jury 
a  false  standard  by  which  this  question 
should  be  decided,  and  had,  in  efTect,  told  the 
Jury  that  evidence  of  chaiucter  could  not  be 
considered  by  them  uuless  the  defendant 
should  first  testify,  or  unless  the  Jury  should 
also  find  that  tbae  was  evidence  of  self-de- 
fense. 

[2]  Upon  a  re-examlnation  of  this  case,  we 
find  that  on  cross-examination  appellant  at- 
tempted to  show  that  one  of  the  prlncli)al 
witnesses  for  the  state  was  a  member  of  a 
fraternal  secret  society  of  which  deceased 
bad  been  a  member.  This  was  not  permitted 
by  the  trial  Judge  upon  the  ground  that  such 
evidence  was  Immaterial,  Irrelevant,  and  in- 
competent The  law  is  that  anything  which 
tends  to  show  bias,  prejudice,  friendship,  or 
enmity,  or  the  relationship  of  a  witness  to 
one  of  the  parties  to  a  case,  Is  material,  and 
may  be  Inquired  Into  on  cross-examination 
for  the  purpose  of  affecting  the  weight  to  be 
given  the  testimony  of  such  witness.  See 
Newton  Henry  v.  State,  6  Okl.  Cr.  430,  119 
Pat  27S.   Hie  weight  to  be  given  testimony 
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Is  a  question  exdnsiv^  for  the  Jury,  but  Its 
admissibility  Is  a  question  of  law  for  the 
court  The  trial  court  erred  in  not  allow- 
ing appellant  to  question  this  witness  upon 
this  subject 

[3]  A  t&lr  trial,  when  charged  with  crime, 
la  the  birthright  of  every  citizen  of  Coa- 
homa,* it  matters  not  how  poor  and  humble 
the  defendant  may  be  or  how  numerous  and 
Influential  those  who  are  interested  In  the 
prosecution.  We  express  no  oi^nlon  as  to 
the  guilt  or  Innocence  of  appellant  But  It  Is 
manifest  from  the  record  that  by  the  ruling  of 
the  trial  court  ai^llant  was  not  allowed  to 
Introduce  before  ttie  Jury  material  and  com- 
petent evidence  which  could  and  should  have 
been  cniddered  by  th«n  In  passing  upon  her 
gidlt  or  Innocence,  and  that  appelant  was 
practically  forced  by  the  trial  court  to  take 
the  stand  as  a  witness  in  her  own  defehse. 
We  do  not  believe  that  any  imfalmess  was 
intoided,  but  we  are  dealing  with  results, 
and  not  with  intentions. 

The  anilicatton  for  a  rehearing  is  not  well 
taken,  and  is  denied. 

AKUSTBONO.  P.  J.,  and  DOYIiD,  J.,  oon- 
cnr. 


NICHOLS  et  aL  V.  STATU. 

(Criminal  Court  of  Appeals  ot  Oklahona. 

Jan.  21,  1913.) 

(Bi/Uabut  Iv  Court.} 
1.  InxoxiOATiNa  Liquobb  (S  279*)  —  Injunc- 
tion—Co  ntmpi^Peoce!:  dings  TO  Punish 
—Constitutional  and  Statutory  Pbo vi- 
sions. 

The  proviBions  of  the  prohibition  enforce- 
ment act  (aection  14,  c  70,  Sess.  Laws  1011) 
that  "all  places  where  peraoDS  congregate  or 
resort  for  the  purpose  of  drinking  any  sndi 
liquor,  are  hereby  declared  to  be  public  nni- 
sances,"  and  that  "the  Attorney  General,  coun- 
ty attorney,  or  any  officer  charged  with  the  en- 
forcemeot  of  any  of  the  provisions  of  this  act, 
of  the  coant7  where  such  nuisance  exists,  or  is 
kept,  or  is  maintained,  may  maintain  an  action 
in  the  name  of  the  state  to  abate  and  perpetu- 
ally enjoin  the  same.  The  Injunction  shall  be 
granted  at  the  commencement  of  the  action, 
and  no  bond  shall  be  required.  Any  person 
violating  the  terms  of  any  injunction  granted  in 
such  proceeding  shall  be  punished,  as  for  con- 
tempt, by  a  fine  of  not  leas  than  one  hundred 
dollars  nor  more  than  five  hundred  dtdlars^  or 
by  imprisonment  In  the  county  jail  not  less 
than  thirty  days  nor  more  than  six  months,  or 
by  both  such  fine  and  imprlBonment"— Is  a 
constitutional  exercise  of  legislative  authority 
under  section  25  of  the  Bill  of  Sights  (33  WU- 
llams),  providing  "the  Legislature  sball  pass 
laws  defining  contempts  and  regulating  the  pro- 
ceedings and  puDishmeut  in  matters  of  con- 
tempt," and  is  not  in  conflict  with  the  consti- 
tutional provision,  "the  county  court  sliall  have 
jurisdiction  concurrent  with  jostlcea  of  the 
peace  in  misdemeanor  cases,  and  exclusive  ju- 
risdiction in  all  misdemeanor  cases  of  which 
the  justices  of  the  peace  have  not  jurisdiction." 
Article  7,  I  12  (197  WllUams). 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquora,  Cent.  Dig.  {  414;  Dec.  Dig.  S  27&.*] 
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2.  iHTOZtOATIlfO  LiQtTOBS    (|  279*)  —  CON- 


OORmiFT— COIHTITUTIOVAI.  OnABAimxs, 
It  la  a  criminal  contempt  to  violate  or  dia- 
obej  ont  of  tbe  presence  of  the  coart  or  jadge 
sittinf  aa  anch  any  order  of  injunction  or  re- 
straint made  or  rendered  by  any  court, nnder 
this  provision  of  the  prohlbitioD  enforcement 
act.  The  coart,  not  having  any  personal  knowl- 
edge of  the  facta,  cannot  proceed,  except  by 
sn  accnsation  In  writing  under  oath,  specif- 
ically charging  the  facts  constitating  the  viola- 
tion.  By  tiie  filing  of  tJiis  affidavit  and  the  la- 
suance  of  attadiment  or  mle  to  show  cauae, 
a  criminal  action  is  commenced,  and  the  accus- 
ed is  entitled  to  all  the  conatltntional  guaran- 
ties in  criminal  prosecutions  secared  by  tbe 
Bin  of  Bights.   ArHcle  2,  |  20  <28  Williams). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  !  414:  Dec  Dig.  1  279;» 
Contempt.  Cent  Dig.  §S  122-124,  131,  IK,  143- 
149;  Doc.  Dig.  65  40,  45,  54;'  Criminal  Law, 
Cent  Dig.  §1  1292.  1399-1406,  1412,  1452, 
1496-1505.  1538-1548;  Dea  Dig.  ii  578,  627, 
635,  641,  662:*  Witnessei,  Gent.  Dig.  M  2-4; 
Dec  Dig.  I  2;-  Jury,  Cent.  Dig.  If  131-142; 
Dec.  Dig.  I  21.»1 

8.  Just  (f  21*)— Biqht  to  O^ui.  bt  Jubt— 
Pbocerdihqs  fob  CoirtEMFT. 

On  tbe  trial  of  persons  charged  with  con- 
tempt in  violating  or  disobeying  the  terms  of 
an  injunction  granted  under  the  provislona  of 
the  prohibitioD  enforcement  act  (section  14,  c. 
70,  Sesa.  Laws  1911),  the  constitutional  right 
of  the  accused  to  a  trial  by  jury  Is  secured  by 
the  proviso  to  section  25,  article  2  of  tbe  BiU 
of  HigbtB  providing:  "That  any  person  accus- 
ed of  violating  or  disobeyiog,  when  not  in  the 
presence  or  hearing  of  the  court,  or  judge  sit- 
ting as  such,  any  order  of  injunction,  or  re- 
straint, made  or  rendered  by  any  court  or 
judge  of  the  state  shall,  before  penalty  or  pun- 
ishment la  imposed,  be  uititled  to  a  trial  by 
jury  as  to  the  gnUt  or  innocence  of  the  ac- 
cused." 

[Ed.  Note.— For  otber  cases,  see  Jury,  Cent. 
Dig.  SI  134-142;  Dec.  Dig.  |  21.*] 

4.  Contempt  (|  40*)— Psocsedinqs  to  Pun- 
ish—Natubk  AND  FOBU— "CBIHINAI,  CON- 
TEMPT." 

Contempts  which  are  prosecuted  to  pre- 
serve the  power  and  vindicate  tbe  dignity  of 
the  court,  and  punish  the  offender,  are  crimi- 
nal cottterapta,  and  the  proceedings  for  punish- 
ment should  conform  aa  near  aa  possible  to 
proceedings  in  criminal  oases. 

[Bd.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  122-124;  Dec.  Dig.  |  40.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  2,  pp.  1747,  1748.) 

Appeal  from  District  Court,  Wagoner  Coun- 
ty;  B,  C.  Allen,  Judge. 

0.  M.  Nichols  and  another  were  convicted 
of  contempt,  and  appeal.  Reversed  and  re- 
manded. 

Elstler  &  Haskell,  of  Muskogee,  for  plain- 
tlfts  In  error.  Tbe  Attorney  General,  for  the 
Stata 

DOYLE,  J.  The  plaintiffs  In  error  were  by 
proper  proceedings  under  the  statute  join- 
ed and  restrained  from  keeping  maintaining, 
operating,  carrying  on,  or  permitting  to  be 
kept,  maintained,  carried  on.  or  operated,  In 
and  upon  certain  described  premises  or  at  or 
In  any  other  idace  In  Wagonffi  coanty  any 


place  for  selling  tmlawfoUy  or  keeping  fOT 
sale  intoxicating  Uanors.  Upon  affidavit  of 
the  connty  attorney  ot  Wagoner  county  charg- 
ing them  with  contonpt  of  court  In  violating 
the  terms  of  fba  injmiction,  an  order  of  at- 
tadunent  vras  Issued  to  the  eherlB,  and  tbey 
were  Immediately  arrested  and  brought  be- 
fore the  court,  whereupon  they  filed  their 
verified  answer,  denying  In  detail  the  truth 
of  the  alleged  facts  set  forth  in  the  affidavit 
of  the  county  attorney  aa  constituting  tbe 
charge  of  contempt  against  them.  The  court 
announced  that  he  would  forthwith  proceed 
to  hear  the  case  on  oral  evidence.  Where- 
uiwn  counsel  for  plalnttfrs  In  error  demanded 
a  trial  by  Jury,  which  demand  was  then  and 
there  denied  by  the  court,  and  exc^>tlon 
allowed,  and  the  trial  proceeded.  Upon  the 
hearing  in  these  proceedings,  the  conrt  found 
ttiat  plaintiffs  in  error  had  violated  the  In- 
junction by  selllnff  intoxicating  liquors,  and 
were  in  contempt  of  coart  and  subject  to 
punishment  therefor,  and  adjudged  that  O. 
M.  mchols  pay  a  fine  of  9500  and  undent 
confinement  in  tbe  county  jail  for  a  term  of 
six  months,  and,  in  default  of  the  payment 
of  said  fine,  that  he  be  further  confined  until 
said  fine  Is  satisfied  as  provided  by  law,  and 
adjudged  that  Carrie  Nichols  pay  a  flue  of 
$100  and  undergo  confinement  in  the  county 
Jail  for  a  term  of  60  days,  and.  In  default  of 
the  payment  of  said  fine,  that  she  be  further 
confined  nntU  said  fine  Is  satisfied  as  pro- 
vided by  law.  From  these  jndgments  an  ap- 
peal was  properly  perfected. 

[1]  It  la  only  necessary  for  this  conrt  to 
determine  whether  the  district  court  erred  In 
overruling  the  demand  of  plalntilb  in  error 
for  trial  by  Jury  of  the  question  of  their 
guilt  or  Innocence  of  said  alleged  contempt 
Article  2,  I  26,  BUI  of  Bights  (33  WU- 
liams),  provides:  "The  Legislature  shall 
pass  laws  defining  contempts  and  regulating 
the  proceedings  and  punishment  in  matters 
of  contempt:  Provided,  that  any  person  ac- 
cused of  violating  or  disobeying,  when  not 
in  the  presence  or  hearing  of  the  court,  or 
Judge  sitting  as  such,  any  order  of  Injunc- 
tion, or  restraint,  made  or  rendered  by  any 
court  or  judge  of  the  stat^  shall,  before  pen- 
alty or  punishment  is  imposed,  be  entitled 
to  a  trial  by  a  Jury  as  to  tite  gnilt  or  inno- 
cence of  the  accused.  In  no  case  shall  a 
penalty  or  punishment  be  imposed  for  con- 
tempt, until  an  opportunity  to  be  beard  is 
given."  Section  14,  c.  70,  Ses^n  Laws 
Idll,  of  the  prohibltloa  enforcement  act,  in 
part,  provides:  "All  places  where  persons 
congregate  or  resort  for  the  purpose  of 
drlnklDg  any  such  liquor,  are  hereby  declared 
to  be  public  nuisances,"  and  that  "The  A^ 
tomey  General,  county  attorney,  or  any 
officer  charged  with  the  enforcement  of  any 
of  tbe  provisions  of  this  act,  of  the  county 
where  such  nuisance  exists,  or  is  kept,  or  Is 
maintained,  may  maintain  an  action  in  the 
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name  of  tbm  state  to  alnte  and  pai>etnaUy 
enjoin  the  samtt.  The  iBjonctlon  shall  b« 
sranted  at  the  commenconait  of  acOoiit 
and  DO  bond  shall  be  reiiateed.  Any  person 
violating  the  terns  of  any  injunction  granted 
In  such  proceeding  shall  be  ponlshed,  as  ftv 
contempt,  by  a  line  cf  not  less  than  one  ban- 
died  dollars  nor  more  than  five  hundred 
dcdlars,  or  Imprisonment  In  the  county 
)aU  not  less  than  UiMy  days  nor  more  than 
six  months,  or  by  both  sodi  Una  and  Im- 
prisonment" 

[4]  The  proceeding  In  Oils  case  was  erimi- 
nal»  not  ronedlal.  Orlminal  oontwnpts  ars 
prosecuted  to  preserr©  the  power  and  vin- 
dicate the  dignity  of  tbe  coorta,  and  to 
ponlsh  the  offeoider.  By  the  connly  attorney 
filing  tike  affidavit  and  the  issnanoe  of  ab- 
tachment  tbneon  a  criminal  action  was  com- 
menced. It  has  hem  suggested  that  a  vio- 
lation ot  the  statato  constltates  a  misdemean- 
or of  whldi  county  courts  have  radustve 
Jurisdiction.  The  suggratlon  Is  without  mer^ 
It  The  statute  Is  a  proper  exercise  of  the 
power  granted  by  section  25  <^  the  Bill  of 
Rights,  In  words  as  follows:  "The  Legislature 
shall  pass  laws  defining  contempts  and  regu- 
lating the  proceedings  and  panlshmeot  In 
matters  of  contempt" 

[2]  The  power  to  fine  and  imprison  for  con- 
tempt Is  a  necessary  attribute  of  a  court.  It 
Is  a  power  liferent  la  all  courts  of  record, 
and  coexisting  with  them  by  the  wise  pro- 
Tislons  of  the  common  law.  A  court  without 
the  power  to  enforce  Its  orders,  Judgments, 
or  decrees  would  be  a  disgrace  to  the  laws 
which  created  It.  Such  a  condition  could  but 
result  In  the  degradation  of  courts,  and  to 
make  them  truly  subjects  of  contempt  It 
is  a  criminal  contempt  to  violate  or  disobey, 
out  of  the  presence  of  the  court  or  Judge 
sitting  as  such,  the  terms  of  any  order  of 
injunction,  made  or  rendered  by  any  court 
or  Judge  under  this  provision  of  the  prohibi- 
tion enforcement  act  The  court  not  having 
any  personal  knowlege  of  the  facts,  cannot 
proceed,  except  by  an  accusation  in  'writing 
under  oath,  specifically  charging  the  facts 
constituting  the  violation.  By  the  filing  of 
this  afDdavIt  and  the  Issuance  of  attachment 
or  rule  to  show  cause,  a  criminal  action  is 
commenced  and  the  accused  Is  entitled  to  all 
the  constitutional  guaranties  In  criminal 
prosecntlons,  as  provided  by  section  20  of 
the  Bill  of  Bights  (28  Williams)  as  foUows: 
"In  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  a  speedy  and  public 
trial  by  an  impartial  Jury  of  the  county  In 
which  the  crime  shall  have  been  committed: 
Provided,  that  the  yeane  may  be  changed  to 
some  other  county  of  the  state,  on  the  ap- 
plication of  the  accused,  in  such  manner  as 
may  be  prescribed  by  law.  He  shall  be  In- 
formed of  the  nature  and  cause  of  the  accu- 
sation against  him  and  have  a  copy  thereof, 
and  be  confronted  with  the  witnesses  against 


him,  and  have  compulsory  process  for  ob- 
taining witnesses  tat  Us  behalf.  He  shall 
have  the  right  to  be  betrd  by  himself  and 
counsel.  •  • 

[I]  UnqnestlonaUy  the  eonrt  erred  In  deny- 
ing the  demand  of  the  defendanto  for  a  trial 
by  Jury.  Tat  this  reason. the  Jadgm«its  of 
convlctkm  are  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  In  accordance 
with  the  views  herein  expressed. 


.AkMSTBONO,  P.  J., 
concur. 


and  FUBUAN,  J., 


METGAt^  T.  STATE. 
ffMmlns]  Court  of  Appeals  of  Oklahoma.  Feb. 
8.1918.) 

(Syllabita      tA«  Court,) 

1.  FbBJUBT   (I  84*)  —  ClECUMSTANTIAL  BVI- 
DENOB. 

In  a  prosecution  for  perjury,  the  falaity 
of  the  defendant's  evidence  may  be  established 
by  circumstantial  evidence,  but  the  facts  coo- 
stitnting  such  circumstantial  evidence  must  be 
directly  and  positively  sworn  to  by  at  least  one 
credible  witneaa,  supported  by  corroboratins 
evidence,  and,  taken  as  a  whole,  must  be  of 
such  a  conclnslve  character  as  to  exdnde  every 
other  reasonable  hypothesis,  except  that  of 
the  defendant's  guilt 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  li  12S-182;  Dec  Dig.  |  84.*} 

2.  Pkbtctt  a  11*)— Btidbhob— Adusszhl- 

ITT. 

In  order  to  constitnte  perjury,  it  is  not 
necessary  that  the  false  erldence  ^ven  is  ma- 
terial to  the  main  Issae  In  a  triaL  It  is  suffi- 
cient If  it  is  material  to  any  proper  matter 
of  ingoiry  and  Is  calcnlated  and  intended  to 
prop  or  bolster  the  testimony  of  a  witness  on 
some  material  point,  or  to  support  or  attack 
the  credibility  of  inch  a  witness.  For  suffi- 
cient circumstantial  evidence  to  sustain  a  pros- 
ecution for  perjury,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  II  88-M;  Dec.  Dig.  {  11.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5806-6S10;  voL  8^  P.  TTSL] 

8.  INTOZIOATING  LlQUOBS  (}  189*)— POSSES- 
SION WITH  Intent  to  Seix. 

In  prosecutions  for  illefal  possesBion  of 
intoxicating  liquors  for  the  pnrpuse  of  violat- 
ing the  prohibitorr  liquor  law,  it  is  not  neces- 
sary to  prove  that  the  defendant  actually  own- 
ed the  liquors  In  question.  Proof  that  the  de- 
fendant was  in  possession  of  snch  liquors,  with 
the  intention  ot  violating  the  prohibitory  liquor 
law,  will  sustain  a  convlctiiUL 

[Ed.  Note.— For  other  cssea,  sse  Intoxicating 
liquors,  Cent  Dig.  1 149;  Dee.  Dig.  {  189.*] 

4.  ENFOSCKUiffT  or  Cbiminal  Laws. 

It  Is  the  duty  of  prosecuting  attorneys  and 
trial  Judges  to  be  prompt  and  vigilant  in  see- 
iiw  that  persons  who  commit  perjury  In  courts 
of^this  state  are  speedily  brought  to  Justice. 

Application  by  R  A.  Metealf  for  a  writ  ot 
habeas  corpus.   Writ  discharged. 

The  nature  of  the  question  involved  re- 
quires a  full  statement  of  the  case,  for  there 
are  few,  If  any,  more  important  matters  than 
the  suppression  of  perjury  In  the  courts  of 
this  stat&    Relator  was  prosecuted  before 
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Hon.  A.  Ifc  BqhIn^  eomly  Jndga  of  Bills  coun- 
ty, sitting  as  a  committing  magistrate^  niwn 
Oie  following  complaint: 

"Before  me,  A.  I*  Sqnlr^  ex  offldo  com- 
mtttlng  magistrate  and  coonty  Judge  In  and 
for  said  county  and  state,  personally  appear- 
ed Frank  B.  Bansdell,  who,  b^ng  duly  sworn, 
says  tbat  on  or  aMut  tbe  13th  day  of  Blarch, 
In  the  year  of  onr  Lord  one  thousand  nine 
hundred  asd  eleven  (1911),  at  and  within  the 
county  of  BlUs  and  state  of  Oklahoma,  one 
B.  A.  Metcalf,  late  of  the  county  and  state 
aforesaid,  did  then  and  th«e  commit  the 
crime  of  perjury  in  the  manner  and  form 
as  follows,  to  wit:  That  the  said  B.  A.  Met- 
cal{  in  the  county  of  Kills,  state  of  Oklaho- 
ma, on  the  13th  day  of  Hardi,  1911,  in 
the  county  court  of  ElUa  county,  <^aho- 
ma,  sitting  at  Gage,  Cttdahoma,  in  said  coun- 
ty, the  said  court  beHng  otherwise  called  the 
Gage  dlTlslon  of  the  coun^  court  of  said 
Ellis  county,  the  honorable  A.  L.  Squire,  the 
regularly  elected,  qualified,  and  actli^  Judge 
for  said  court,  then  and  there  presiding  and 
actlnft  wherein  the  case  of  State  of  Oklaho- 
ma T.  S.  A.  Metcalf,  chained  with  the  unr 
lawful  possession  of  intoxlcatinc  Uqoor^  be- 
ing No.  9  on  Bald  court  docket,  was  then 
and  there  being  tried  and  heard  btfore  the 
court  aforesaid  and  a  Jury,  whidi  had  been 
dtOy  selected  to  try  said  cause,  and  the  said 
R.  A.  Metcalf  waa  then  and  there  produced 
as  a  witness  in  said  cause  on  behalf  of  the 
defense,  and  was  then  and  there  doly  sworn 
to  testify  truly  in  said  case  by  A.  L.  Squire, 
the  Judge  aforesaid,  who  was  thm  and  there 
duly  authorized  and  empowered  to  adminis- 
ter oaths  In  snch  cases,  and  to  administer 
said  oath  In  Oiat  cas^  in  manner  and  form 
as  was  then  and  there  ^me  as  aforesaid 
That  then  and  there  Uie  following  became 
material  questUms  In  said  case,  to  wit: 
Whether  the  said  R.  A.  Metcalf,  defendant 
In  said  case,  owned,  had,  or  was  In  posses- 
sion of  any  whisky  or  beer  in  a  place  known 
as  the  Tellow  Front  Restaurant*  on  the  east 
^e  of  Main  street  In  the  town  of  Gage, 
Oklahoma,  at  any  time  from  the  1st  day  of 
August.  1910.  to  the  13th  day  of  March.  1911, 
and  particularly  on  the  16th  day  of  Septem- 
ber, 1910;  and  whether  the  said  B.  A.  Met* 
calf  ever  had  control,  owned,  or  had  the  man- 
agement of  the  said  Yellow  I^nt  Restaurant 
or  had  any  Interest  in  the  said  restaurant 
or  run  the  same  as  an  employfi  or  otherwise ; 
and  whether  the  said  R.  A.  Metcalf  worked 
around,  at,  or  in  said  restaurant,  4r  ever  »- 
celTed  any  compensation  for  working  or 
<aerklng  In  said  restaurant  at  any  time,  and 
more  particularly  from  August  1,  IMO,  to 
March  13,  1911;  and  whether  the  said  R.  A. 
Metcalf  had  any  knowledge  of  and  concon- 
iDg  a  certain  partition  in  the  wall  or  walls 
of  the  bnlldlng  known  as  the  Yellow  Front 
Restaurant,  or  had  any  knowledge  of  secret 
place  or  places  In  said  wall  or  walls  in  whMi 
could  be  secreted  beer  and  whisky  or  other 
intoxicating  liquors,  which,  with  certain  beer 
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and  whlflky  eontateed  in  said  mllfl  ud  par- 
titions and  secret  place,  was  dlsoorerad  by 
G.  M.  Bader,  sheriff  of  Ellis  countr.  Oklaho- 
ma, and  other  persons,  In  a  search  made  of 
said  building  on  or  about  September  15, 1910, 
at  any  time  before  Oie  same  was  so  discov- 
ered on  September  IB,  UIO ;  and  whether  tiie 
said  B.  A.  Metcalf,  at  any  time  {Hrtor  to  the 
finding  of  said  beer  and  whisky  on  said  Sep- 
tember IBk  1910^  hy  aald  shwlff,  had  any 
knowledge  of  beer  and  whisky  bavii^  been 
secreted  in  said  walls  and  partitions  of  said 
walls  and  building  or  been  k^t  in  said  walls 
and  partitions  of  said  building ;  and  wliether 
the  said  B.  A.  Metcalf  knew  of  any  <nie  get- 
tlDg  whisky  or  beer  so  secreted  from  said 
place  and  oat  of  said  walls  and  partitions  at 
any  time  from  on  or  about  August  1,  1910, 
to  March  IS,  1911,  or  at  any  time;  and 
wheOwr  the  said  B.  A.  Metcalf  had  any 
knowledge  of  whli^  or  bear  being  secreted 
OT  kfii>t  or  owned  In  said  room  or  rooms^  or 
any  of  tlwm,  of  said  buUdlng  or  In  aald  bolld- 
Ing  known  as  the  YeUow  Front  Restaurant, 
or  bad  any  knowledge  of  any  one  going  back 
of  the  partition  running  north  and  sonth 
through  said  buHdlng  to  get  whls^  or  be«r 
at  any  time;  and  whether  the  said  B,  A. 
Metcalf,  Ed  Hickman,  Joe  Slddens,  or  James 
Johnson,  or  any  or  dther  of  them  owned, 
managed,  controlled,  or  run  said  restaurant 
during  the  period  of  time  from  on  or  about 
August  1,  1910.  to  March  13,  1911,  or  dnr^ 
Ing  any  part  of  said  time ;  and  whether  the 
said  B,  A.  Metcalf  ever  waa  paid  anyttaiog 
for  working  in  and  around  aald  restaurant 
during  said  period  of  time  last  mentioned, 
by  Ed  Hickman  or  any  other  person,  or  ever 
received  any  money  comli^  to  said  restau- 
rant from  sales  or  in  the  regular  course  of 
trade ;  and  whether  at  the  time  of  said  search 
of  said  bnlldlng  by  the  said  sheriff  6.  M. 
Bader.  after  the  said  sh^Ut  Bader  had  hand- 
ed the  said  B.  A.  Metcalf  tbe  search  war- 
rant, the  said  Metcalf  handed  the  aald  search 
warrant  back  to  tbe  said  Bader  or  to  one 
Danld  Bees;  and  whether  the  said  B.  A. 
Metcalf  sold  whisky  to  one  John  QuUlen  on 
or  about  September  10,  1910;  and  whether 
the  siald  B.  A.  Metcalf  sold  to  said  John 
QulUen  one  pint  of  whisky  on  or  about  Au- 
gust 17,  1910;  and  whether  the  aald  B.  A- 
Metcalf  at  any  time  herein  mentioned  had 
had  liquor  shipped  to  or  consigned  to  places 
in  T^as.  and  then  brought  bac&'to  Gage, 
Oklahoma;  and  whether  a  certain  United 
States  Bevoiue  License  as  a  retail  liquor 
dealer,  otherwise  called  a  government  stamp 
for  the  period  of  time  from  on  or  about  Au- 
gusts 1910,  to  July  1,  1911,  was  obtained  by 
the  said  B.  A.  Metcalt  and  the  tax  for  the 
same  paid  by  the  said  B.  A.  MetcaU^  because 
the  said  B.  A.  Metcalf  had  been  isstmcted 
to  or  advised  by  tbe  United  States  Bevenne 
Collector  or  revenue  man.  for  the  district  of 
which  Oklahoma  is  or  was  a  part,  to  take 
out  said  license  or  stamp  and  pay  said  tax; 
and  whetl^  the  said  license  or  stamp  was 
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used  t>y  said  B.  A.  Metcalf  In  the  bmdneea 
of  a  retail  liquor  dealer  or  not;  and  wheth- 
er certain  Ugnor,  to  wit,  a  cask  of  whlaky* 
24  bottles,  and  a  barrel  of  beer  containing 
72  quarts,  which  were  received  by  said  B.  A. 
Metcalf,  m  or  a  short  time  after  the  month 
of  June,  1910,  was  ordered  by  the  said  Met- 
calf for  his  own  personal  use,  or  for  the  pur- 
pose of  selling,  bartering,  giving  away,  or 
otherwise  famliAdiv  the  same  In  vlohitton  of 
Uw. 

"That  then  and  there,  being  a  witness  as 
aforesaid,  the  said  B.  A.  Metcalf  did  know- 
ingly, wiUfally,  oormptly.  feloniously,  and 
fiUsely  testify,  dwose,  and  say.  In  substance 
and  efCect.  that  be  (the  said  B.  A.  Metcalf) 
never  owned  at  any  time  any  whisky  or  beer 
or  had  any  whisky  or  beer  In  the  said  Yel- 
low Front  Bestanrant,  in  the  town  of  Oage, 
and  that  the  whisky  and  beer  In  said  res- 
taurant, or  any  portion  of  it,  whl<A  was  in 
the  said  restannnt  on  the  ICth  day  of 
tember,  1910^  at  the  time  the  same  was 
searched  by  the  Mdd  sherlif  of  Ellis  county, 
did  not  belomc  to  him,  the  said  B.  A.  Met- 
calf, and  that  the  said  B.  A.  Metcalf,  before 
the  time  of  flie  said  search  of  said  boiidlng 
on  September  15,  1910,  had  no  knowledge  of 
any  whisky  or  beer  being  In  said  restaurant 
at  any  time;  that  he  had  not  at  any  time 
owned  or  controlled  or  managed  or  been  em- 
ployed at  the  said  Yellow  Front  Bestaurant 
as  clerk  or  otherwise,  and  had  never  had 
any  interest  there  at  any  time  or  any  inter- 
est in  said  restaurant  and  bnstaess  at  any 
time,  and  that  he  (the  said  R.  A.  MetcalQ 
had  never  received  any  compensation  for 
working  there '  at  any  time  from  Bd  Hick- 
man or  any  other  person,  and  never  took  the 
money  coming  to  said  restaurant  in  the 
course  of  business,  and  that  he  never  at  any 
time  had  a  key  to  said  building;  that  he 
(the  said  B.  A.  Metcalf),  before  the  said 
restaurant  was  searched  by  said  sheriff  on 
-  or.i^ent  September  15,  1910,  did  not  know 
of  the  existence  of  a  partition  In  the  wall  or 
walls  of  said  building  or  its  rooms,  which 
made  a  secret  place  difficult  of  detection,  in 
which  liquor  could  be  secreted,  and  had  no 
knowledge  that  any  whisky  or  beer  was  se- 
creted Id  said  partition  and  walls  of  said 
building  and  rooms,  prior  to  the  time  the 
same  was  searched  on  September  15,  1910, 
and  had  nev^  known  of  any  one  going  back 
of  the  partition  running  north  and  south 
across  said  building  to  get  whisky  or  beer 
from  said  secret  place  In  the  walls  and  par- 
tition of  said  building,  which  was  so  discov- 
ered by  the  said  sheriff  of  Ellis  county  afore- 
said mentioned  on  or  about  S^tember  15, 
1910,  btfore  the  same  was  discovered  by  said 
slierilf,  and  that  be  (the  said  B.  A.  Metcalf). 
at  all  times  prior  and  up  to  the  time  of  the 
discovery  of  said  whisky  and  beer  In  the 
walls  and  partitions  of  said  building  as 
aforesaid,  had  no  knowledge  of  any  whisky 
or  beer  being  In  said  secret  place  In  the 
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walls  and  parttttons  <^  said  building,  or  in 
the  room  of  said  restaurant  where  the  said 
liquor  was  so  discovered  by  said  sheriff, 
or  in  any  other  part  of  said  room  in  which 
said  liquor  ms  so  discovered,  or  In  said 
restaurant;  ttiat  at  the  time  said  restau- 
rant was  searched  as  aforesaid,  and  imme- 
diately after  the  said  sherlCF  handed  the 
search  warrant  to  said  B.  A.  Metcalf.  he 
(the  said  B.  A.  Metcalf)  handed  it  back  to 
said  shoUt  or  to  one  Daniel  Bees;  that 
James  Johns(m  and  Joe  Siddens  Were  the 
only  persons  who  ever  worked  In  said  res- 
taurant; that  the  said  B.  A.  Metcalf  did 
not  sell  whisky  to  one  John  QuUlen  on  or 
about  September  10,  1010,  and  that  he  (Met- 
calf) did  not  sell  one  pint  of  whisky  to  said 
John  Quillen  on  or  about  Angnst  17,  1910; 
that  he  (the  said  Metcalf)  never  had  intox- 
icating liquors  shipped  or  consigned  to  him 
to  places  In  the  state  of  Texas,  and  aftrai  the 
same  was  delivered  there  torought  to  Oage, 
Oklahoma;  that  a  United  States  retail  Ilq- 
u<nr  dealer's  licoise  or  stamp,  wbliih  was 
h^  by  said  Metcalf  from  the  period  of  time 
from  August,  iffiO,  to  July  1,  1911,  waa  ob* 
talned  by  him  fnnn  the  United  States  Col- 
lector or  Deputy  Collector  of  Internal  Rev- 
ive, who  had  advised  and  instructed  hiin  to 
obtain  the  same,  and  that  the  said  llc^ise  or 
stamp  was  not  used  by  said  Metcalf  as  a 
retail  liquor  dealer,  and  that  all  the  liquor 
ever  received  or  owned  by  the  said  B,  A. 
Metcalf  was  a  cask  of  whisky  of  24  bottles 
and  a  barrel  of  beer  of  72  quarts,  both  of 
which  were  ordered  by  the  said  R.  A.  Met- 
calf In  the  month  of  June,  1910,  for  his  own 
personal  use,  and  was  used  by  said  B.  A. 
Metcalf  personally  and  was  not  sold,  barter- 
ed, given  away,  or  otherwise  furnished  or 
illegally  disposed  of  In  any  way,  which  said 
false  testimony  Is  more  fully  shown  by  the 
questions  then  and  there  asked  of  said  R  A. 
Metcalf  when  so  testifying  as  said  witness, 
and  the  answers  then  and  there  given  to 
said  questions,  by  said  defendant  R.  A.  M^- 
calf,  which  questions  and  answers  are  as 
follows : 

"The  following  questions  were  asked  and 
answers  given:  'Q.  I  will  get  yon  to  state 
^t'hether  you  ever  owned  any  whisky  or  beer 
In  the  Yellow  Front  Bestaurant  in  the  town 
of  Gage,  Oklahoma.  A.  No.  sir.  Q.  I  will 
get  you  to  state  whether  or  not  you  ever  had 
control  or  the  management  of  the  Yellow 
Front  Restaurant  In  the  town  of  Gage.  A.  * 
No,  sir ;  only  loafed  around  there.  Q.  EUive 
any  interest  there?  A.  No,  sir.  Q.  Neither 
as  an  employ^  or  otherwise?   A.  No,  sir.* 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  State  whether  or 
not  if  any  portion  of  the  whisky  or  beer  that 
was  in  that  building  at  that  time  belonged 
to  you.  A.  Didn't  own  nothing.  Q.  How 
came  you  to  be  in  there  at  that  time?  A. 
Asleep.' 

"And  the  following  Queetfoui  mn  asked 
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and  onawers  given:  'Q.  Had  any  badness 
until  you  t<K^  cbftrge  of  the  dty  liotel?  A. 
No,  sir.' 

"And  the  following  qnestlona  were  asked 
and  answers  given :  *Q.  Had  any  business  ot 
any  kind  during  this  tiine?  A.  No,  sir.  Q. 
You  didn't  have  any  liquor  in  this  restaurant 
that  was  searched?  A.  No,  sir.' 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  You  work  around 
that  Yellow  Front  Restaurant  and  did  not 
receive  any  compenaatiou?  A.  No,  sir.  Q. 
Ever  help  in  the  business?  A.  Helped  Joe 
Slddens  make  chile,  and  once  in  a  while 
I  would  get  some  one  a  cigar.  Q.  Ever  re- 
ceive any  compensation  for  working  there? 
A.  No.  sir ;  I  think  the  fact  I  was  In  there 
most  every  day.* 

"The  following  questions  were  asked  and 
answers  given:  'Q.  You  there  all  day?  A. 
No.  sir.  Q.  Generally  opened  up  In  the  morn- 
ing? A.  Never  had  a  key.  Q.  Never  had  a 
key?  A.  Don't  believe  I  ever  did.' 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  Yet  yon  never  ran 
the  place  at  all?  A.  No,  sir.  Q.  You  would 
be  the  clerk  In  there  sometimes  until  night? 
A.  No,  sir.  Q.  Help  them  some?  A.  No,  sir. 
Q.  Never  clerked  In  there?  A.  No,  sir.  Q. 
Jimmy  Johnson  and  Joe  Slddens  were  the 
only  ones  working  In  there?  A.  Yes,  sir.  Q. 
Certain?  A.  Yes,  sir.  Q.  Sometimes  be  the 
only  one  in  front?  A.  I  think  not.' 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  See  anybody  come 
back  of  the  partltloit  mnnSng  north  and 
sooth?  A.  No,  air.' 

"And  tbB  following  Qoeetions  were  aafced 
and  answers  giv^:  'Q,  Didn't  know  any- 
thing about  the  partition  being  in  the  wall? 
A.  No.  sir.  Q.  Never  heard  of  it?  A.  Not 
until  they  raided  It.  Q.  Never  knew  ot  any 
one  getting  anything  out  of  there?  A.  No, 
sir.  Q.  Not  Jimmy  Johnson?  A.  No.  sir. 
Q.  Joe  Slddens?  A.  No,  sir.  Q.  Ed  Hick- 
man? A.  No,  air.  Q.  Never  knew  whisky 
or  beer  was  In  tbexel  A.  No,  air.  Q.  Never 
knew  that  beer  and  whisky  was  in  Quit  room? 
A.  No,  Blr.* 

**And  the  foUowlng  qnestlons  wen  naked 
and  answers  glv«n;  'Q.  Any  one  pay  yob 
anything  for  working  around  there?  A.  I 
might  have  waited  on  some  one  once  In 
awbUa  Q.  Never  reo^ved  any  nume^?  A. 
NOt  sir.  Q.  Never  got  aaj  maaey  from  Bd 
Hickman?  A.  No,  air,  Q.  Never  bad  been 
employed  by  Ed  Hickman?  A.  No,  air.' 

"And  the  following  questions  were  asked 
and  answers  given :  'Q.  Mr.  Rader  hand  you 
the  search  warrant!  A.  Yea,  sir.  Q.  What 
did  you  any?  A.  I  aald  "Search,^  and  handed 
it  back.  Q.  Ton  never  told  bbn  that  yon 
owned  it  or  any  auch  remark?  A.  No,  sir.' 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  Are  you  positive 
tiiat  you  gave  this  aeandt  warrant  back  to 
Bad»?  A.  My  remembrance  is  that  I  hand- 


ed it  to  Bader  or  Rees  one.  Q.  Didn't  Mr. 
Rader  say  that  he  wanted  to  search  your 
place  when  he  went  in  there?  A.  He  said 
he  had  a  search  warrant;  I  didn't  under- 
stand jnst  what  he  said;  he  handed  me  a 
search  warrant,  and  I  handed  it  to  tbe  one 
or  the  other  of  them.' 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  Mr.  Metcalf,  yon 
testified  that  you  were  around  that  restau- 
rant considerable;  now  I  will  get  you  to  state 
who  yon  think  was  running  the  restaurant. 
A.  I  think  Ed  Hickman  owned  it  Q.  But 
who  do  you  think  run  it?  A.  I  suppose  Joe 
Slddens  and  Jimmy  Johnson  run  it  Q. 
Which  one  was  controlling  it  Joe  Slddens  or 
Jimmy  Johnson?  A.  Both  working  there. 
Q.  They  were  running  it?  A.  They  were 
running  It  and  working  there.  Q.  Thon^t 
Ed  Hickman  ovmed  It?  A.  Yes,  sir.' 

"And  the  following  questions  were  aaked 
and  answers  given:  'Q.  Ed  Hickman  ever 
make  arrangements  with  you  to  work  around 
there?   A.  No,  sir.' 

"And  the  following  questions  were  asked 
and  answers  given:  'Q.  For  what  purpose 
did  you  order  this  liquor?  A.  To  drink.  Q. 
Own  personal  use?  A.  Yes,  sir.  Q.  Whisky 
and  beer  for  your  own  personal  use  to  be 
used  by  you  in  the  town  of  Oage,  Oklahoma? 
A.  Yes,  sir.' 

"And  the  following  questions  were  ndnd 
and  answers  given:  'Q.  I  will  get  yon  to 
state  whether  or  not  these  two  shtpmrats 
you  have  named  la  the  only  two  you  had 
shipped  to  you  at  the  town  of  Oage?  A. 
Only  two  in  my  life.  Q.  ShUiped  tor  yonr 
own  personal  use?  A.  Yee,  air.* 

"And  the  foUowlng  questions  were  asked 
and  answers  given :  *Q.  Tdl  tlie  circumstance 
of  that  licoise  being  laaued.  A.  Took  the 
license  out  after  having  this  dtlpment  ahii>* 
ped.  Q.  Why?  A.  The  revenue  man  Inatmctr 
ed  me  to.  Q.  On  account  of  havii^  it  shipped 
to  you?  A.  Yes,  sir;  I  waa  rnnnlng  the  Ar- 
cade hotel;  tliey  got  an  Injunction  against  it ; 
some  one  was  using  whisky  there,  I  don't 
know  who.' 

"And  the  following  qnestlona  were  aslud 
and  answers  given :  'Q.  Ton  took  it  out  on 
account  of  the  revenue  man  ttflUng  you  about 
this?  A.  Tea,  air;  he  told  me  It  might  be 
bettra  for  me  to  take  oat  a  license  on  ac- 
count ot  these  ah^Hnenta;  I  only  used  it  for 
my  own  personal  use  tho^L  Q.  That  is  tlie 
oidy  reason  Oat  you  took  it  ont?  A.  Tee,  sir.' 

"And  the  following  queatlMUi  were  adced 
and  anaw«a  given:  *Q.  I  will  aak  yon  If 
you  did  not  on  or  about  the  lOtb  day  of 
Septonber,  1910,  sell  John  Qnillen  whisky? 
A.  Not  dr.  Q.  Do  you  swear  that  you  didn't 
sell  him  whiaky?  A.  Yea,  air.  Q.  It  he  swore 
to  that,  it  Is  a  falsehood?  A.  Tea.  sir;  first 
time  I  ever  knew  John  QuiUen  was  when 
Mark  Bishop  run  a  foot  rao&  Q.  Never  knew 
him  then?  A.  I  knew  bis  &ee  first  time  I 
ever  seot  him  around  here.       I  wtU  aak 
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you  If  7oa  didn't  sell  Jobn  QolUen,  on  the 
17tb  day  of  Aogost;  one  pint  of  whleky?  A. 
No,  Blr.  Q.  I  will  ask  yon  if  you  didn't  In- 
dnce  John  Qolllen  to  leave  in  order  that  he 
might  not  be  a  witness  in  this  cause?  A. 
Ho,  sir.  Q.  Never  asked  him  to  leavet  A. 
No,  sir.' 

"And  the  following  qoestlons  were  asked 
and  answers  given :  'Q.  Isn't  It  a  fact  that 
yoa  bad  liquor  shipped  over  to  Texas  points 
and  had  it  shipped  over  here?  A.  No,  sir. 
Q.  How  much  whisky  was  It  that  yon  had 
shipped  In?  A.  24  bottles.  Q.  Drink  all  that 
yonrseU  ?  A.  Yes,  sir.' 

"In  all  which  particulars  the  testimony, 
statements,  and  declarations  so  testified  and 
deposed  unto  by  the  said  B.  A.  Metcalf  were 
then  and  there  material  matter  in  and  to  said 
case  of  State  of  Oklahoma  v.  R.  A  Metcalf, 
charged  with  the  unlawful  possession  of  in- 
toxicating liquors,  as  aforesaid.  Instituted,  be- 
gun, and  heard  as  aforesaid,  and  were  then 
and  there  not  true,  but  false,  and  were  then 
and  there  by  said  R.  A.  Metcalf  not  believed 
to  be  true,  bat  were  then  and  there  by  said 
B.  A,  Metcalf  believed  to  be  false,  contrary 
to  the  form  of  the  statutes  In  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

"Wherefore  he  prays  that  a  warrant  may 
issue  for  the  arrest  of  the  said  R.  A.  Metcalf 
that  be  may  be  dealt  with  according  to  law. 

"Frank  B.  RansdeU. 

"Sworn  to  and  subscribed  betore  me  this 
2d  day  of  August,  A.  D.  1911. 

"[SeaL]  a  H.  Holmes,  Clerk  Connt7  Court" 

Leedy  ft  Anderson,  of  Amett,  for  relator. 
Smith  a  Hatson,  Asat  Atty.  Qea.,  and  Frank 
a  Banad^  Co.  Atty.,  for  the  State. 

rUBMAN,  J.  (after  stating  the  facts  aa 
above).  In  the  trial  of  the  case,  in  which  it 
is  alleged  that  relator  committed  perjury,  he 
was  charged  with  unlawfully  having  posses- 
sion of  Intoxicating  liquors  found  in  the 
"Yellow  Front  Restaurant"  in  the  town  of 
Gag^  Okl.,  with  the  intention  of  violating 
the  provislona  of  the  prohibitory  liquor  law. 
The  state  reliea  upon  the  first  eight  predi- 
cates of  the  complaint,  and  particularly  up- 
on the  second  and  third  predicates,  which 
are  as  follows:  "Whether  the  said  B.  A. 
Metcalf  ever  had  control  of  or  had  the  man- 
agement of  the  said  restaurant,  or  had  any 
interest  in  the  said  restaurant,  or  run  the 
same  as  an  employe  or  otherwise;  and  wheth- 
er the  said  B.  A.  Metcalf  worked  around,  at 
or  in  said  restaurant" 

That  part  of  the  testimony  of  the  relator, 
MetcaU;  given  In  the  first  trial,  and  which 
Is  applicable  to  these  last  two-mentioned 
predicates,  Is  as  follows:  "Q.  I  will  get  you 
to  state  whether  or  not  yon  ever  had  control 
or  the  managem^t  of  the  Yellow  Front  Res- 
taurant in  the  town  of  Gage.  A.  No,  sir; 
only  lived  around  there.  Q.  Had  any  Inter- 
est there?  A.  No,  air.  Q.  Neither  as  an  em- 
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ploy6  or  otherwise?  A.  No,  sir.  Q.  State 
whether  or  not  If  any  portion  of  the  whisky 
or  beer  that  was  In  that  building  at  that 
time  belonged  to  you.  A.  Didn't  own  any- 
thing. Q.  How  came  yon  to  be  in  there  at 
that  time?  A.  Asleep.  Q.  Had  no  business 
until  you  took  diarge  of  the  dty  hotel?  A. 
No,  sir.  Q.  You  worked  around  that  Yellow 
Front  Restaurant  and  did  not  receive  any 
compensation?  A.  No,  sir.  Q.  You  there  all 
day?  A.  No,  sir.  Q.  Generally  oiwned  up  In 
the  morning?  A.  Never  had  a  key.  Q.  Yet 
you  never  run  the  place  at  all?  A.  No,  sir. 
Q.  You  would  be  the  clerk  in  there  some- 
times until  night?  A.  No,  sir.  Q.  Helped 
them  some?  A.  No,  sir.  Q.  Never  clerked 
in  there?  A.  No,  sir.  Q.  Jimmy  Johnson 
and  Joe  Slddens  were  the  only  ones  working 
In  there?  A.  Yes,  sir.  Q.  Certain?  A.  Yes. 
sir." 

It  will  be  noticed  that  the  relator  testified 
positively  that  he  never  clerked  in  the  res- 
taurant, and  that  he  was  not  the  owner  of 
the  restaurant;  that  he  was  not  an  employ^ 
there,  and  was  not  connected  with  the  res- 
taurant as  an  employ^  or  otherwise. 

The  direct  and  positive  proof  which  the 
state  has  of  the  tact  that  relator  was  clerk- 
ing in  the  restaurant,  and  was  running  and 
operating  the  restaurant,  is  the  positive  tea-, 
tlmony  of  the  witness  Daniel  Rees,  who  tee- 
dfled,  iu  direct  terms,  that  he  watched  the 
relator  every  night  for  a  month,  and  that  he 
was  the  person  clerking  and  waiting  on  the 
customers  on  the  side  of  the  restaurant 
where  the  drinks  were  sold,  and  was  the 
only  one  clerking  there.  What  more  positive 
proof  can  be,  that  a  man  is  working  in  or 
clerking  In  a  place  of  business,  than  that  he 
sells  the  goods  and  receives  the  money  for 
them  and  is  the  only  one  who  does  sell  the 
goods  and  receive  the  money  for  them? 
Bees  is  corroborated  by  the  witness  Holmes, 
who  testified  to  selling  relator  the  fixtures 
and  restaurant  snpplies  that  went  into  the 
restaurant;  by  the  witness  O.  P.  Lippencott, 
who  testified  to  selling  the  relator  restaurant 
supplies  at  about  the  time  the  restaurant 
was  first  opened  up;  by  the  witness  W.  B. 
Barnes,  who  testified  to  selling  the  relator 
meat  for  the  restaurant  and  collecting  the 
pay  for  the  same  from  the  relator  on  about 
20  different  occasions;  by  the  witoess  L.  B. 
Barker,  who  testified  to  delivering  Ice  to  the 
restaurant  and  being  paid  for  the  same  by 
the  relator;  by  the  witness  Wm.  McDonald, 
who  testified  that  the  relator  Metcalf  paid 
the  electric  light  bills;  also  by  the  witness 
G.  A.  Greene,  who  testified  that  the  relator 
paid  to  him  electric  light  blUa  for  the  res- 
taurant; by  the  testimony  of  all  the  last- 
mentioned  witnesses  that  they  saw  the  rela- 
tor around  the  restaurant  from  Ume  to  time, 
and  going  in  and  out  of  the  restaurant  as 
though  It  were  his;  also  by  the  evidence  of 
the  w  itness  G.  M.  Bader  that,  when  he  went 
to  search  the  place  on  the  16th  day  of  Sep- 
tember, 1010,  and  prasented  the  aearch  vax^ 
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rant  to  the  relator  and  told  him  that  be  had 
a  search  warrant  for  his  place,  relator  told 
him  to  go  ahead  and  search,  or  Bometblng  to 
that  effect;  also  by  the  statement  of  the  re- 
lator to  the  party  seardilng  the  restaurant 
that  "people  would  get  drunk  and  come  Into 
our  place,  and  we  get  the  blame  for  It" 

What  better  proof  can  be  given  that  a  man 
is  clerking  In  or  employed  In,  or  Is  the  own. 
er  of,  a  place,  than  that  he  famishes  the 
place  In  the  first  place,  waits  on  customers 
continuously  while  the  business  Is  being  run, 
pays  the  bills,  sncb  as  electric  light  bills  and 
water  bills,  and  Is  continually  seen  around 
the  place,  and  speaks  of  the  place  as  being 
"my  place"  or  "our  place"?  Under  this  tes- 
timony, relator  was  clearly  connected  with 
and  responsible  for  the  intoxicating  liquors 
found  In  the  restaurant  with  which  he  was 
BO  connected.  Therefore  his  testimony  upon 
the  first  trial  was  material  to  the  Issue,  and, 
if  false,  constituted  perjury. 

[1,2]  If  the  state  produced  eridence  suffi- 
cient to  support  any  one  material  predicate 
of  perjury  set  out  in  the  information,  rela- 
tor should  not  be  discharged.  Hereford  t. 
People,  197  IlL  222,  64  N.  B.  310;  Bradford 
T.  State,  134  Ala.  141,  82  South.  742;  Adell- 
bei^er  v.  State  (Tei.  Cr.  App.)  39  S.  W.  103 ; 
State  V.  Anderson,  35  Utah,  496,  101  Pac 
385.  It  is  not  required  that  one  witness - 
swear  to  all  the  facts  necessary  to  disclose 
the  falsity  of  defendant's  testimony.  It  ts 
sufficient  if  the  state  has  proved  all  the  nec- 
essary facts  by  the  direct  and  positive  testi- 
mony of  witnesses,  and  has  supported  the 
same  by  other  corroborative  evidence.  Peo- 
ple T.  Green,  54  OaL  692.  In  this  case,  how- 
ever, the  witness  Daniel  Rees  gives  enough 
direct  and  positive  testimony  which,  if  cor- 
roborated  by  othra*  circumstances,  Is  suffi- 
cient to  sustain  the  finding  of  the  commlt- 
ting  magistrate;  but  that  part  of  the  evi- 
dence of  the  other  witnesses,  to  the  fact  of 
their  seeing  the  relator  clerking  there  and 
paying  the  bills  and  performing  the  acts  of 
an  owner  or  an  employ^,  is  direct  and  posi- 
tive evidence,  as  cont«nplated  by  the  rule, 
because  one  of  the  material  questions,  in  the 
trl^  of  the  case  in  which  the  relator  is  ac- 
cused of  committing  perjury,  was  as  to 
whether  relator  owned  or  was  running  or  op- 
erating the  restaurant.  There  is  no  more 
technical  court  than  that  of  Texas,  yet  that 
court  holds  that  "the  falsity  of  defendant's 
statement  can  be  established  by  circumstan- 
tial evidence;  but  the  fiicts  constituting  such 
circumstantial  evidence  must  be  directly  and 
positively  Bwom  to  by  at  least  one  credible 
witness,  supported  by  corroborating  evidence." 
See  Plumber  v.  State,  35  Tex.  Or.  K.  202,  33 
S.  "W.  228;  Beach  v.  State,  32  Tex.  Cr.  R. 
240,  22  S.  W.  976;  Franklin  t.  State,  38  Tex. 
Cr.  R  346,  48  S.  W.  85. 

In  Plumber  v.  State,  supra,  the  court  lays 
down  the  correct  rule  as  fellows;  *'Tbe  stat- 
ute (Code  Criminal  Procedure,  art  746)  re- 
qntres  that  th«  UMtj  ot  a  statement  be  es- 


tablished by  the  testimony  of  two  credible 
witnesses,  or  by  one  credible  witness  strong- 
ly corroborated.  We  hold  that  tiie  falsity  of 
a  statement  can  be  established  by  the  cir- 
cumstantial evidence;  that  this  must  be  dcme 
by  the  testimony  of  at  least  two  credible  wit- 
nesses, or  by  one  credible  witness  strongly 
corroborated,  as  the  law  requires.  If  in  all 
criminal  cases  the  guilt  of  the  accused  can 
be  established  by  circumstantial  evidence, 
why  cannot  the  falsity  of  a  statement  in  a 
perjury  case  be  established  by  the  same  char- 
acter of  erldenoe?  The  dlfiterence  between 
other  cases  and  perjury  is  this:  While  one 
witness  may  be  sufficient  to  establish  the 
guilt  of  the  accused  in  other  cases,  the  law 
requires  two  credible  witnesses,  or  one  cred- 
ible witness  strongly  corroborated.  It  la  not 
the  character  of  the  proof  that  Is  contemplat- 
ed by  the  statute,  but  the  number  and  char- 
acter of  the  witnesses,"  The  evidence  in 
this  case  Is  sufficiently  direct  and  positive  to- 
sustain  a  conviction.  State  v.  Marsh,  73  Vt> 
176,  60  AtL  86L 

Perjury  may  be  committed  by  willfully 
swearing  falsely  to  material  drcamstances 
which  tend  to  prove  or  disprove  the  main 
fact  Immediately  in  issue.  Commonwealth  v. 
Grant,  116  Mass.  17;  People  v.  Barry,  63 
Cal.  62;  State  v.  Day,  100  Mo.  242, 12  S.  W. 
366;  State  v.  Wakefield,  73  Mo.  549,  and  cas- 
es dted;  State  v.  Lavelley,  9  Mo.  834;  Stod- 
dard T.  Llnvllle,  10  N.  C.  474;  Smith  v.  State. 
91  Ark.  200,  120  S.  W.  985;  United  States  v. 
Shinn  (G.  C.)  14  Fed.  447;  State  v.  MlUer,  26 
R.  I.  282,  58  Atl.  882,  8  Ann.  Gas.  943;  State 
V.  Swafford,  98  Iowa,  362,  67  N.  W.  284t 
Rahm  v.  State,  80  Tex.  App.  310,  17  S.  W. 
416,  28  Am.  St  Rep.  911;  State  t.  Moran, 
216  Mo.  550,  116  S.  W.  1126. 

In  State  v.  Miller,  supra,  the  Supreme 
Court  of  Rhode  Island,  quoting  Rahm  t. 
State,  supra,  lays  down,  the  correct  -rule: 
"We  think  it  may  be  laid  down  as  the  rule 
that  any  testimony,  which  Is  relevant  In  the 
trial  of  a  given  case,  is  so  far  material  to 
the  issue  as  to  render  a  witness,  who  know- 
ingly and  willfully  falalfles  In  giving  It.  failty 
of  the  crime  of  perjury." 
,  And  in  State  v.  Lavelley,  supra,  the  court 
says:  "It  is  not  necessary  that  the  evidence 
glv^  is  material  to  the  main  issue;  it  Is 
sufficient  If  it  is  material  to  any  proper  mat 
ter  of  inquiry." 

And  in  Stoddard  v.  Llnvllle,  supra,  the- 
Court,  In  substance,  says  that,  if  the  testi- 
mony given  is  of  any  collateral  matter,  and 
which  collateral  matter  is  material  to  the 
main  issue,  then  the  witness  who  falsifies  la 
guilty  of  perjury. 

In  United  States  t.  Shlnn,  supra,  the  court, 
in  speaking  of  the  materiality  of  testimony 
upon  which  perjury  may  be  predicated,  says; 
"But  when  the  superfluous  or  collateral  mat- 
ter is  calculated  and  intended  to  prop  and 
bolster  the  testimony  of  the  witness  on  some- 
material  point,  as  by  clothing  It  with  circum- 
stances trUxlL  add  to  ita  probability  or 
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strengtben  tbe  ciedlblllty  of  tlie  vltneflB,  the 
csbe  Is  oUnrwlse." 

In  State  t.  Uoran,  sapra,  the  court  says: 
'^t  does  not  follow,  because  the  matter  teeU- 
fled  to  Is  not  especially  conoemlng  the  acts 
of  the  defendant  In  the  commission  of  the 
offense,  that  sndi  matter  might  not  be  made 
a  sDbJect  upon  whidi  a  charge  ot  perjnry 
might  be  predicated,  if  sodi  matter  is  ma- 
tarlal.  R  is  bnt  common  knowledge  that 
It  freanenUy  occurs  in  tbe  trial  of  causes 
that  inquiries  are  made  of  wttneesea  touch- 
ing matters  which  do  not  directly  concern 
the  commission  of  the  acts  which  conrtitute 
tbe  offense,  yet  such  Inqnlrtes  and  answers 
may  be  nmtwlal  and  highly  important  to  tbe 
end  tbat  the  triors  of  the  -fiict  may  properly 
and  intelligently  wdgh  the  tesduKmy  In  the 
case." 

In  tbe  case  of  Coleman  v.  State,  8  OkL  Gr. 
282.  118  Pac.  6H  this  court  said:  It  Is  not 
necessary  that  the  matter  swoin  to  be  direct- 
ly and  Immediately  material  in  order  to  con- 
stitute the  oflfense  of  perjury.  It  is  snfficlent 
If  It  is  80  connected  with  the  matter  at  Issue 
aa  to  have  a  legitimate  tendency  to  prove  or 
disprove  some  fact  that  is  material  ftom 
the  testimony  of  a  witness  thereto.  This  is 
sufficient,  and  makes  the  testimony  material 
It  has  therefore  been  held  that  perjury  may 
be  assigned  upon  false  statements  affecting  a 
collateral  Issue  as  to  the  credibility  of  a 
witness;  this  being  material  to  the  main  Is- 
sue, nils  was  directly  passed  upon  by  the 
Supreme  Court  of  Kansas  In  the  case  of  State 
r.  Park.  67  Kan.  432,  46  P&c  713.  The  Su- 
preme Coort  of  that  state  there  laid  down 
the  true  rule  as  follows:  To  conatitate  per- 
jury, the  false  statements  must  be  material 
to  the  subject  under  consideration,  or  such 
aa  would  tend  to  influence  tbe  determination 
of  the  issues  to  be  decided.  Tbe  question 
whether  the  defendant  had  been  previously 
prosecuted  and  punished  for  committing  grand 
larceny  in  Missouri,  although  in  a  certain 
sense  rollateral  to  the  question  on  trial,  can 
hardly  be  treated  as  Immaterial.  In  the 
trial  wherein  false  statements  are  alleged  to 
have  been  made,  Park  voluntarily  became  a 
witness  In  his  own  behalf,  and  he  was  there- 
fore subject  to  the  same  rules  on  cross-ex- 
amination as  any  other  witness.  He  having 
assumed  the  position  of  a  witness,  It  was 
competent  for  the  state,  upon  cross-examina- 
tion, to  test  his  veracity  and  credtbllity.  It 
is  well  settled  In  this  state  that  a  defendant 
may  be  asked  questions  disclosing  his  past 
life  and  conduct;  and  the  state  may  even  go 
to  the  extent  of  Inquiring  if  he  has  ever  been 
convicted  of  the  same  offense  as  that  for 
which  he  la  upon  trial.  State  v.  Pfefferle,  36 
Kan.  90,  12  Pac.  406 ;  State  v.  Probasco,  46 
Kan.  310,  26  Pac.  740;  State  v.  Wells,  64 
Kan.  161,  37  Pac.  1006.  Not  only  was  the 
statement  of  the  witness  thnef  ore  competent, 
but  it  had  an  important  Iwarlng  upon  tbe 
credit  to  be  given  to  tala  whole  testimony; 


and  it  is  generally  held  to  be  perjnry  to 
swear  falsely  to  anything  affecting  the  cred- 
ibility of  the  witness  himself  or  tiie  cred- 
IbllitT  of  another  witness  In  the  case.  In 
Wood  T.  People,  69  N.  T.  117,  it  Is  held  that 
*^t  la  not  necessary  that  the  false  statonent 
tends  directly  to  prove  tbe  Issue  In  order  to 
snstaln  an  Indictment  for  perjury.  If  dr^ 
cumstantially  matralal,  If  It  tends  to  sup- 
port and  give  credit  to  tbe  witness  in  respect 
to  the  main  fact,  it  la  perjury."  Tlie  Texas 
Ooort  of  Aiveals  has  beld  that  perjury  may 
be  predicated  on  a  fiilse  answer  of  a  witness 
that  be  has  never  been  convicted  of  a  fielony, 
as  sncb  answer  affects  his  credibility,  and 
is  therefore  material  to  the  Issue.  Williams 
V.  States  28  Tex.  App.  801,  12  8.  W.  U03. 
See.  also.  United  States  v.  Londsbe^  (a  C.) 
23  Fed.-  685;  Washington  v.  State,  22  Tex. 
App.  26,  3  S.  W.  228 :  2  Bishop's  New  Grim. 
Law,  I  1032;  Clark's  Crlm.  Law  of  Canada, 
380;  TlfTany's  Crlm.  Law,  860.'  The  decree 
of  materiality  la  of  no  Importance.  Any  false 
statement  made  by  a  witness,  which  detracts 
from  or  adds  weight  and  force  to  testimony 
as  to  matters  that  are  dlrecQy  material, 
thereby  becomes  material  itself  and  may  con- 
stitute perjury.  Section  195,  3  Greenleaf  on 
EvL,  la  as  follows:  'As  to  the  materiality  of 
tbe  matter  to  which  the  prisoner  testified,  It 
must  a];H>^r  either  to  have  been  directly 
pertinent  to  the  Issue  or  point  in  question, 
or  tending  to  Increase  or  diminish  tbe  dam- 
ages, or  to  Induce  the  Judge  or  Jury  to  give 
readier  credit  to  the  substantial  part  of  tbe 
evidence.  But  tbe  degree  of  materiality  Is 
of  no  Importance;  for.  If  It  tends  to  prove  the 
matter  In  hand.  It  is  enough,  though  it  be  but 
circumstantial.  Thus  falsehood  in  the  state- 
ment of  collateral  matter,  not  of  snbstance, 
such  as  tbe  day  in  an  action  of  trespass,  or 
the  kind  of  stuff  with  which  an  assault  was 
made,  or  the  color  of  his  clothes,  or  the  like, 
may  or  may  not  be  criminal,  according  as 
they  may  tend  to  give  weight  and  force  to 
other  and  material  circumstances,  or  to  give 
additional  credit  to  the  testimony  of  the  wit- 
ness himself,  or  of  some  other  witness  In  the 
case.  And  therefore  every  question  upon  the 
cross-examination  of  a  witness  is  said  to  be 
material.  In  the  answer  to  a  bill  In  equity, 
matters  not  responsive  to  the  bill  may  be  ma- 
terial But  where  tbe  bill  prays  discovery 
of  a  parol  agreement,  which  is  void  by  the 
statute  of  frauds,  and  which  is  denied  In  the 
answer,  this  distinction  has  been  taken:  That, 
where  the  statute  Is  pleaded  or  expressly 
claimed  as  a  i»r,  the  denial  of  the  fact  Is 
immaterial,  and  therefore  no  perjury;  but 
that  where  the  statute  is  not  set  up,  but  the 
agreement  Is  inddentaUy  charged,  as,  for 
example.  In  a  bill  of  relief,  tfi»  fact  Is  ma- 
terial, and  perjury  may  be  assigned  upon  the 
denial.'" 

Counsel  for  relator  contends  that  the  only 
material  question  In  the  cause  tried  for  Il- 
legal posscaalon  of  intoxicating  Uquon  in 
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the  county  conrt  of  BUis  county*  where  the 
relator  gave  his  testimony  for  which  he  is 
being  prosecuted,  Is  the  question  of  whether 
or  not  he  owned  the  Iliiuor,  and  that  the  ques- 
tion of  whether  or  not  the  relator  was  em- 
ployed In,  or  worked  about,  the  restaurant, 
and  sold  goods  aud  collected  tor  the  same, 
and  furnished  up  the  restaurant  and  paid 
the  bills  after  the  restaurant  was  being  oper- 
ated, is  wholly  immaterial. 

[3]  We  find  no  provision  of  the  Oklahoma 
statutes  which  requires  the  state  to  prove, 
in  a  prosecution  for  Illegal  possession  of  in- 
toxicating liquors,  tliat  the  defendant  is  the 
owner  of  the  Hquor.  The  main  question  and 
Issue  In  the  trial  of  the  cause,  where  this 
r^tor  gave  his  testimony  for  which  he  is 
being  prosecuted,  was  whether  or  not  he  was 
In  possession  of  the  liquor.  The  facts  dis- 
cloBed  by  the  evidence  are  that,  at  the  time 
the  restaurant  was  raided  by  the  sherlfit  of 
Eaiis  county  and  his  deputies,  the  relator 
was  in  the  room  where  the  liquor  was  con- 
cealed, and  was  the  only  one  in  the  room; 
that  relator  had  taken  out  a  United  States 
license  authorizing  lilm  to  conduct  the  busi- 
ness of  a  retail  liquor  dealer;  that  he  had 
Just  gotten  up  out  of  bed,  which  was  In  the 
room;  that  he  was  banded  a  search  war- 
rant and  was  told  that  they  wanted  to  search 
his  premises,  and  he  replied  to  go  ahead  and 
search.  At  this  time  he  was  standing  over 
close  to  where  the  liquor  was  afterwards 
discovered  to  be  secreted  in  tlie  walls  of  the 
building;  but,  after  making  the  search,  he 
made  his  escape  and  did  not  return  for  two 
days,  and  finally  returned  with  the  man  Ed 
Hickman,  whom  the  relator  tried  to  show, 
In  the  trial  for  illegal  possession  of  liquor, 
was  the  keeper  of  the  restaurant 

In  the  trial  of  the  case  for  illegal  posses- 
sion of  Intoxicating  llquOTS,  the  r^ator  de- 
nied that  he  owned  the  restaurant  or  the 
liquor  in  the  restaurant;  that  he  had  any* 
thing  to  do  with  the  restaurant  as  an  em- 
ploy6  or  otherwise;  or  that  he  clerked  In  the 
restaurant  The  transcript  of  the  evidence, 
given  by  the  relator  In  his  trial  for  the  Il- 
legal possession  of  the  liquors,  will  show 
that  nearly  all  of  this  evidence  was  brought 
out  by  his  attorney  In  his  direct  examina- 
tion. No  doubt  bla  attorney  thought  that 
this  evidence  was  material  as  to  whether  or 
not  the  relator  was  in  posseeslon  of  the  liq- 
uor; and  In  this  respect  we  agree  with  his 
counsel  that  nothing  can  be  more  material 
as  to  the  question  of  whether  or  not  a  man 
is  In  possession  of  liquor  found  in  the  build- 
ing than  the  fact,  that  he  was  working  there. 
It  Ib  true  that  the  relatw  weakened  In  his 
CT08B4zamInatlon  upon  his  statement  that 
he  never  clerked  In  the  restaurant,  or  was 
connected  with  it  by  stating  that  he  once  in 
awhile  would  get  somebody  a  dgar,  and  was 
In  the  restaurant  perhaps  once  every  day; 
but  he  maintained  stoutly,  throughout  his 
testimony  to  the  declarations  made  In  his 
direct  examination  mentioned  abor^  that  he 


,  did  not  cleric  there  and  was  not  employed 
there,  and  was  not  the  owner  of  the  res- 
taurant, and  was  not  connected  with  it  as  an 
employ^  or  otherwise,  and  never  had  any  in- 
terest in  the  restaurant  as  an  employ^  or 
otherwise. 

The  first  predicate  In  the  compliant  la 
whether  the  said  R,  A.  Metcalf,  relator  In 
this  case,  owned,  bad,  or  was  in  pMseraion 
of  any  whisky  or  beer  in  the  place- known  as 
the  "Xellow  Front  Restaurant"  on  the  east 
side  of  Main  street  in  the  tovm  of  Qage,  Okl., 
at  any  time  from  the  1st  day  of  August 
1910,  to  the  13th  day  of  March,  1911,  and 
particularly  on  tlie  10th  day  of  September, 
1910. 

Has  the  state  offered  suflldent  direct  and 
positive  testimony  of  the  relator's  possession 
of  this  liquor?  The  evidence  is  positive  that 
relator  worked  in  the  restaurant  either  as 
owner  or  employ^  If  he  had  no  guilty  con- 
nection with  this  liquor,  why  had  he  gone  to 
the  expoiaa  of  taking  out  a  United  States 
internal  revenue  license  as  a  retail  liquor 
dealer?  The  evidence  is  that  he  spoke  of 
the  restaurant  as  being  "our"  restaurant 
and  that,  when  he  was  told  that  the  officers 
had  a  search  warrant  for  his  restaurant,  he 
said,  "Qo  ahead  and  search,"  and  that,  at 
this  time  of  the  search  by  tlie  officers,  he 
was  in  the  room  where  the  liquor  was  stor- 
ed, standing  over  close  to  it  and  was  the 
only  one  there,  and  that  he  ran  off  as  soon 
as  the  liquor  was  found,  and  could  not  be 
found  by  the  officers  for  two  days. 

It  is  true  that  the  state  has  not  proven 
that  he  bad  a  lease  on  the  building,  and  has 
not  shown  how  the  liquor  came  to  be  so  se- 
creted, or  where  It  came  from.  But  what 
better  proof  can  you  have  of  possession  than 
that  a  man  Is  actually  in  charge  of  a  place 
and  Is  there,  and  that  he  has  been  running 
and  operating  a  place  tor  a  month  previous 
to  that  time ;  that  he  sold  goods  there  every 
night  for  a  mtmth,  when  he  was  being  Mratch- 
ed,  and  was  the  only  tme  who  sold  liquors, 
and  that  he  was  seen  by  the  witness  watch- 
ing him;  that  on  all  of  the  occasions  he 
would  go  back  behind  the  partition,  where 
the  liquor  was  secreted,  so  that  he  would 
only  have  to  take  two  steps  from  the  door, 
where  be  would  be  seen  leaving  the  front 
room,  to  where  the  liquor  was  found  secret- 
ed in  the  walls;  that  he  bought  the  fixtures 
and  supplies  used  in  furnishing  up  the  res- 
taurftnt;  that  be  paid  the  bills  there  for 
meat,  for  electric  lights,  and  for  Ice,  and 
was  the  only  one  who  ever  paid  any  bills, 
with  the  exception  of  alwut  one  or  two  bills 
paid  by  the  other  parties  working  there 
There  could  be  no  more  direct  end  positive 
evidence  that  he  was  the  one  In  charge  of 
the  restaurant  than  that  we  have  offered  In 
this  case;  and,  If  the  restaurant  was  his,  he 
Is  presumed  to  be  In  possession  of  all  the 
goods  in  the  restaurant,  including  the  liq- 
uors. Especially  la  this  true  since  the  re- 
lator has  paid  the  tax  as  a  United  States 
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retail  liquor  daaler.  Wo  tberefcHv  hold  that 
the  third  predicate  of  the  complaint  Is  sup- 
ported bj  an  abundance  of  legal  and  com- 
petoit  erldeuc^  and  that  the  first  eight  pred- 
icates of  the  complaint  are  also  supported  h; 
sofladent  evidence  to  Justify  the  committing 
magistrate  In  binding  the  relator  to  the  dis- 
trict court. 

[4]  In  the  light  of  this  teatimoaj,  the  ac- 
ti<Hi  of  the  examining  court,  in  committing 
rdator  for  trial  in  the  district  court,  Is  ap- 
prored  and  commended.  If  all  of  the  pros- 
ecuting attorneys  and  trial  Judges  in  Okla- 
homa will  follow  the  example  set  by  the  oflS- 
Cera  of  Ellis  county  in  this  case,  perjury  will 
soon  be  as  dangerous  as  It  is  odious,  and 
wiU  become  a  lost  art  in  Oklahoma— a  con- 
summation most  devoutly  to  be  wished  for. 
We  should  have  decided  this  case  long  alnce, 
but  we  are  simply  overwhelmed  with  cases 
demanding  immediate  attention;  and  as  this 
Is  the  first  time  the  question  has  been  sub- 
mitted to  us  as  to  the  condition  undw  which 
a  fvosecutiou  for  perju^  can  be  sustained 
upon  drcumstantial  evidence  only,  and  as 
counsel  for  r^tor  has  filed  an  exceedingly 
able  and  ingenuous  brief,  to  avoid  the  po» 
slbiU^'  of  making  a  mistake  and  rendering 
a  decision  which  would  have  to  be  abandon- 
ed, we  thought  it  best  to  take  ample  time 
and  render  such  an  opinion  as  will  be  a 
precedoit  for  the  fatnre.  When  titte  case 
was  first  submitted  on  oral  argument  we 
wwe  Impressed  with  the  idea  that  possibly 
a  fiifirtifc'ff  had  been  made ;  but  upon  a  care- 
fol  «zamlnBtl(m  and  re-examlnatlon  of  the 
reand,  ud  after  ctmslderlng  and  weighing 
all  of  Oie  anthorltiflB  and  getting  at  what 
we  regard  as  the  vwy  truth  of  the  matter, 
wtt  find  that  the  actfon  of  the  officers  of  ES- 
Us  county  was  in  all  respects  light  and  prop- 
ee.  A  critical  examination  of  the  anthorl- 
ttes  dted  in  this  oplnLon  iHll  show  that  they 
eacib  and  all  sustain  Jthe  condwion  at  which 
we  luiTe  arrived.  Having  delibezately  weigh- 
ed the  questions  Involved  in  this  cas^  and 
hftvlnc  arrived  at  a  satlsCictOTy  conduslon, 
we  wUl  make  short  work  of  sdch  cases  as 
this  In  the  future. 

Tba  writ  of  habeas  corpna  Is  dlschai^ed, 
and  the  relator  Is  remanded  to  the  custody 
of  Qie  shwlff  at  Ellis  conn^,  to  be  dealt 
with  as  the  law  directs. 

ABUSTROMO,  P.  3.,  and  DOYLB,  J.,  con- 
cnz. 


GREEN  V.  STATE. 
(Obnlnal  Court  of  Appeals  of  Oklaboma.  Feb. 
1.  U13.) 

(ayUnhtu  hv  the  Cmarl.) 

1.  Obihihai.  Law  (J  306*>— Bvzdencb  or  Oth- 
EB  Obihes— Admissibilztt. 

As  a  general  proposition,  testimony  tending 
to  disclose  that  a  person  on  trial  has  committea 


any  other  crime  tban  tbt  one  ebaiged  la  the  In- 
formation, either  as  a  foundation  for  a  separate 
poniahnient,  or  as  aiding  the  proofs  that  he  is 
guilty  of  the  one  charged,  is  Insdmissible.  But 
this  rule  is  not  apoUcable  when  the  acts  dis- 
closed by  snch  testuoooy  are  a  part  of  the  res 
gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  SOT;  Dec.  iHg.  |  866.*] 

2.  Cbiuihal  L&w  <|  1182*HB>visW— Sum- 

CIXROT  or  BVIDBNOB. 

When  the  testimony  In  the  record  clearly 
establishes  the  commission  by  the  accused  of 
the  offense  for  which  he  was  tried,  and  that 
every  material  error  disclosed  by  the  proceed- 
ings from  their  inclploiey  ware  In  his  favor,  an 
appeal  to  this  court  for  revenal  of  such  con- 
viction Is  useless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  ||  8208-3214;  Dec  Dig.  { 

1.182a*] 

Error  from  District  Court,  Tillman  Coun- 
ty; J.  T.  Johnson,  Judge. 

Dearl  Green  was  convicted  of  assault,  and 
brings  error.  Affirmed. 

F.  H.  Hurst,  S.  D.  Tant,  and  H.  P.  Mo- 
Gnlre,  all  of  Frederidc,  for  plaintiff  In  error. 
Smith  0.  Uatson,  Asst  Atty.  Gen.,  and  H. 
A.  King,  Spk  Asst  Atty.  Gen.,  ft»r  the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  In  er- 
ror, Dearl  Green,  was  tried  In  the  district 
court  of  Tlllmau  county  on  a  charge  of  hav- 
ing feloniously  assaulted  R.  L.  McCarty  with 
Intent  to  do  him  great  bodily  harm  and  in- 
Jury.  The  trial  resulted  in  his  conviction 
and  the  Imposition  of  a  sentence  of  one  year 
in  the  state  penitentiary. 

It  appears  from  the  testimony  Introduced 
at  the  trial  that  there  had  been  some  bad 
feeling  between  the  prosecuting  witness  Mc- 
Carty  and  the  accused,  Green,  dating  back 
for  a  period  of  two  years.  The  accused  had 
been  out  of  the  state  practically  all  of  this 
time,  but  came  back,  and  on  the  18th  day  of 
May,  1910,  was  attending  a  picnic  In  his 
neighborhood  lu  Tillman  county,  and  the 
prosecuting  witness  was  also  at  the  same 
picnic  In  the  afternoon  the  accused  discov- 
ered the  prosecuting  witness  walking  In  the 
direction  of  where  he  was  sitting  In  his  bug- 
gy preparing  to  leave  the  grounds.  In  the 
buggy  was  his  brother,  John  Green,  and  Mrs. 
Green,  his  wife.  When  the  prosecuting  wit- 
ness had  approached  within  40  or  GO  feet 
of  where  accused  was  sitting,  John  Green 
spoke  to  the  accused,  directing  that  he  shoot 
the  prosecuting  witness,  and  the  accused  hn- 
medlately  opened  fire.  At  the  first  shot  the 
prosecuting  witness  fell  and  attempted  to 
crawl  away  from  the  scene,  and  while  he 
was  endeavoring  to  get  away,  with  bis  back 
toward  the  accused,  other  shots  were  fired, 
A  neighbor  and  kinsman  of  the  prosecuting 
witness  named  Wlldman  walked  up  about 
this  time,  and  John  Green  advised  his  broth- 
er to  shoot  him  also,  and  he  Immediately,  ac- 
cording to  all  the  testimony  except  that  of 
the  accused,  fired  a  shot  at  Wlldman,  who 
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was  backing  away  from  tbe  scene  -with  his 
bands  JiXh  telling  the  accused  not  to  shoot 
him.  As  soon  as  the  shots  were  fired,  the  ac- 
CDsed  ran  away  from  the  scene  and  went 
badE  to  Texas.  He  was  later  arrested  near 
Vernon  and  brought  back  to  TUlman  county 
for  trial. 

There  are  a  number  of  assignments  of  er- 
ror brought,  all  of  which  are  based  on  tech- 
nical grounds.  The  first  assignment  Is  based 
upon  the  admission  of  testimony  relative  to 
the  shot  fired  at  Wlldman. 

[1]  As  a  general  proposition,  the  state  can- 
not prove  against  the  accused  on  trial  any 
crime  other  than  the  one  charged  in  the  In- 
formation, either  as  a  foundation  for  a  sep- 
arate punishment,  or  as  aiding  the  proofs 
that  he  Is  guilty  of  the  one  charged.  O^ere 
is  no  contention  in  this  case  that  the  proof 
as  to  the  shot  fired  at  Wlldman  was  Intend* 
ed  as  a  foundation  for  a  s^arate  punishment 
The  complaint  is  based  upon  the  grounds 
that  it  was  highly  prejudicial  and  calculated 
to  inflame  the  minds  of  the  Jnry  and  Influ- 
ence their  Terdlct  in  fiivor  of  conviction.  But 
this  shooting  was  almost  slmnltaneons  with 
the  sluwtlng  at  the  prosecuting  witness,  and 
was  admissible  as  a  part  of  the  res  gestae. 
All  the  proof  lAiows  that  the  shots  were  fired 
practically  without  any  cessation.  The  only 
criticism  we  find  Justifiable  in  this  connec- 
tim  is  that  the  accused  was  not  prosecuted 
for  Bhootlng  at  McCarty  and  WUdman,  and 
his  brother,  Jolm  Qreoi,  Jointly  diargad  with 
him.  If  the  assault  upon  Wlldman  was  an 
independent  act  and  not  connected  with  the 
assault  niKm  McCarty,  he  would  have  been 
guilty  of  two  oftenses  and  subject  to  ae- 
rate pnnlshmenta  We  are  unable  to  con- 
dude  that  he  was  injured  by  reason  of  the 
fiu!t  that  this  proof  was  peradtted  to  go  to 
til*  Jury,  under  the  £actB  disclosed  by  the 
record.  If,  as  contended  by  his  counsd,  ac- 
cused was  charged  with  shooting  at  McCar- 
ty, and  the  proof  showed  that  he  shot  at 
both  McOarty  and  Wlldman,  in  all  probaUl- 
Ity  he  escaped  a  double  cmviction ;  and  the 
error  was  in  his  favor  rather  than  to  his 
prejudlca  The  proof  nowhere  Indicates  tliat 
there  bad  been  any  assault,  by  word  or  ac- 
tion, by  the  prosecuting  witness  upon  the 
accused;  that  the  shooting  was  a  reckless, 
uncalled-for  attempt  upon  his  part  to  kill 
the  prosecuting  witness  without  Justification 
or  mitigation,  and  he  was  exceedingly  for- 
tunate In  two  respects;  First,  in  that  lie  was 
prosecuted  fbr  felonious  assault  with  a  dan- 
gerous weapon,  instead  of  assault  with  In- 
tent to  kUl;  and,  second,  that  bis  pnnislk* 
ment  was  fixed  at  one  year  instead  of  five. 

The  only  other  assignment  of  error  Is  bas- 
ed tQTon  the  instructions  of  the  court,  whldi 
lnstructi<ni8  are  not  above  critldsin,  but 
which,  taken  as  a  wholes  fairly  present  ttu 
law,  and  are  as  favorable  to  the  accused  as 
he  was  entitled  to  receive. 

[2]  This  Is  one  of  many  cases  that  occur 


In  this  state,  wherein  a  foolish  boy,  armed 
with  a  pistol,  possessed  of  cowardice  and 
fear,  without  warrant  of  law,  attempted  t» 
kill  his  neighbor.  Sudi  persons  are  entitled 
to  a  fair  trial,  and  when  they  have  had  one 
a  convl(^on  will  not  be  reversed  by  this 
court.  In  the  absence  of  substantial  prejudi- 
cial errors— error  from  which  a  reasonable 
man  could  legitimately  condude  that  th« 
Jnry  probably  reached  an  errcmeous  condn- 
slon  by  reason  of  such  error.  In  this  case 
the  county  attorney  and  comet  were  exceed- 
ingly lenient  The  Jnry  did  its  duty  In  find- 
ing the  verdict  Tlie  eonrt  floEed  the  punish- 
ment at  one  year.  .If  there  itf  any  Just 
ground  for  complaint  it  Is  upon  the  part  of 
the  people,  and  not  upon  the-part  of  the  ac- 
cused. Crimes  of  this  Und  are  not  to  be  tol- 
erated In  a  civilized  country,  and  a  reckless 
"pistol  toter,"  and  persons  seddng  an  oppor* 
tonlty  to  commit  offenses  of  this  kind,  had 
Just  as  well  understand  that  Oklahoma  Is 
not  a  healthy  place  in  which  to  engage  itt 
sudi  escapades. 
The  Judgment  is  in  all  things  affirmed. 

DOYLB  and  FUBMAN,  JJ^  ooncoft 


GOCBLET  r.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Fdk 
8,  1913.) 

(Bytlabiu      M«  OosrtJ 

1.  iNDicnoRT  Ann  ImroaiuTron  (H  Tl,  18^ 
161*)  —  iKFOKUATioir  —  AHnHnmnT  — 

ObjxotIonb. 

(a)  An  objection,  to  the  Bofficiency  of  an  in- 
formation should  be  made  by  proper  motion  or 
demurrer  before  plea,  but,  when  It  is  dear  that 
the  facts  stated  in  the  complaint  do  not  con- 
atitute  a  public  i^ense,  an  objection  to  the  in- 
troduction of  testimony  on  that  ground  la  suffi^- 
cient  to  raise  the  issue. 

<b)  An  information  sbould  be  snffidendy  defi- 
nite to  disclose  jurisdictional  facts,  and,  when 
the  court's  attention  ia  called  to  the  fact  that 
it  is  not  the  county  attorney  should  be  directed 
to  make  proper  amendment 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  A  144,  174.  193, 
194,  404^68.  D16-^23;  Dec.  Dig.  IS  71,  133,. 
101.*] 

2.  HiQHWATB  (I  151*)— Hkpaib— Road  Wobk 
—Offenses— Right  to  Pbosbcutb. 

(a)  Section  7854^  Compiled  Laws  1909,  d» 
not  preclude  the  county  attorney  from  prosecut- 
ing Tiolationa  of  the  mad  law  In  any  township 
in  the  county. 

(b)  The  purpose  of  this  provision  Is  to>  en- 
able the  road  overseer  to  instltuta  such  prosecu- 
tion in  the  township  In  whlcb  his  road  district 
is  situated  without  the  consent  of  the  connt?  at- 
torney, and  in  no  way  abridges  the  right  of  the 
eoun^  attorney  to  use  the  road  overseer  as  a 

Krosecuting  witness  for  vidatloTis  of  the  road 
iw  in  any  other  township  in  bis  county  If  he 
so  desires. 

VSa.  Note.— For  other  cases,  see  Hlghwayi^ 
Cent  Dig.  SS  407-416;  Dec  Dig.  |  101>] 

8.  HXOHWATS    (f    lBl*>-iaOAD  WOBK— PM- 

aoNs  SuBjaoT. 

Under  the  provlritm  of  sectiion  17,  c  32. 
Session  Laws  1909,  all  persons  subject  to  road 
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duty  in  tbls  state  are  required  to  either  work 
four  days  or  pay  five  dollars,  or  nimlab  a  aub- 
■titate  acceptable  to  tlie  road  overseer. 

[Sid.  Note.— For  other  cases,  see  Highways, 
Cent  Die  U  407-416;  Dec  Dig.  i  151.*J 

Amteal  from  OUaboma  Oount?  Court; 
Jolm  W.  HaTSon,  Judge. 

AuBttn  B.  Oourley  was  convicted  of  vlola- 
ttng  the  penal  provision  of  the  Road  Law, 
and  be  appeals.  Beversed  and  remanded. 

8.  A.  Horttm.  of  Oklahoma  City,  for  plaln- 
tifr  In  error.  Cbaa  West,  Atly.  Gen.,  for 
tbe  State; 

ABiMSTBONO,  P.  J.  This  Is  an  appeal 
1^  Austin  B.  Gouri^  from  a  Judgment  of  tbe 
county  court  of  <^lahoma  county  Imposing 
upon  htm  a  fine  of  91S  for  falling  and  re- 
fusing to  work  the  public  roads  of  Greeley 
township,  Oklaboma  count;,  u  veaulred  by 
law. 

LI]  Tbe  complaint  m>on  whtcb  tbe  prosecu- 
tion Is  based  Is  as  follows:  "In  the  name 
and  by  the  authority  of  tbe  state  of  Okla- 
boma,  T.  I.  Canady,  of  lawful  age,  being 
flnt  duly  sworn,  on  his  oath  d^ses,  aud 
says:  That  in  the  county  of  Oklahoma,  and 

state  ct  Oklabmna,  and  on  the  day  of 

Kovember,  1910,  the  abov&named  def^dant, 
Austin  B.  Gourley,  did  then  and  there  un- 
lawfully and  wrongfully  ueglecC  and  refuse 
to  perform  road  duty  In  Greeley  township, 
Oklahoma  county,  Okl.,  on  tbe  14th,  15th, 
16th,  17tb  days  of  November,  1910,  after  hav- 
ing been  notified  as  provided  by  law,  and 
affiant  further  states  that  said  Austin  R. 
Goorley  is  a  male  person  over  21  years  of  age 
and  less  than  50  years  of  age,  and  has 
resided  30  days  in  tbls  state,  who  Is  capable 
of  performing  labor  on  public  highways,  and 
said  defendant  is  not  a  county  charge,  con- 
trary to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  tbe  state  of  Oklahoma. 
T.  I.  Cauady.  Subscribed  and  sworn  to  be- 
fore me  this  28th  day  of  January,  1911.  J. 
J.  Beal,  Justice  of  the  Peace.  I  have  exam- 
ined the  facts  in  this  case  and  recommend 
that  a  warrant  do  issue.  Sam  Hooker,  Coun- 
ty Attorney  Oklahoma  County,  by  William 
B.  Zwick,  Deputy  County  Attorney."  The 
objection  to  the  introduction  of  testimony 
on  the  ground  that  the  facta  stated  in  the 
complaint  did  not  constitute  a  public  offense 
should  bare  been  sustained,  and  the  county 
attorney  permitted  to  amend  the  complaint 
The  complaint  nowhere  alleges  that  the  ac- 
cused was  a  resident  of  Greeley  township,  nor 
does  It  allege  he  was  a  resident  of  the  road 
district  over  which  T.  I.  Canady  bad  super- 
vision and  subject  to  duty  In  said  district 
It  merely  alleges  that  he  refused  to  work 
the  road  in  Greeley  township,  Oklahoma 
coonty,  and  that  he  bad  been  a  resident  of 
Oklahoma  30  days,  but  where  be  resided, 
and  where  he  was  subject  to  road  duty,  no 
one  from  tbe  complaint  could  determine. 
The  proof  on  the  part  of  the  state  nowhere 


discloses  fheso  tacts^  and,  even  If  Cm  proof 
did.  tbe  complaint  should  clearly  Indicate 
when,  where,  and  In  what  manner  the  of- 
fense charged  was  committed. 

[Zj  Counsel  for  accused  urge  in  thebr  brief 
that  the  Justice  of  the  peace  of  Oklahoma 
township  had  no  Jurisdiction  to  hear  and 
determine  this  cause  by  reason  of  tbe  f&ct 
that  section  7654,  Compiled  Laws  1909.  makes 
it  the  duty  of  tbe  road  overseer  to  file  com- 
plaint before  some  Justice  of  the  peace  of 
hla  township^  and  contend  that,  by  reason  of 
such  provision,  this  prosecution  oould  only 
havebeoi  had  In  the  towndiip  wherein  tbe  of- 
fense was  cunmltted.  We  cannot  agree  with 
this  contention.  The  purpose  of  that  pro- 
vision la  evldratly  to  enable  tbe  road  over- 
seer to  institute  the  prosecution  In  his  town- 
ship at  the  expense  of  the  state  wltbout 
the  approval  of  the  county  attorn^.  TtiiM 
provision  does  not  prednde  a  prosecution  by 
the  county  attorn^  In  any  oOi»  township 
of  tbe  county.  It  would,  however,  preclude  a 
road  overseer  from  instituting  a  ptosecatlon 
In  any  other  township  In  vrtaicb  his  road 
district  is  located  at  the  expense  of  the  state 
without  the  awroval  of  tbe  count?  attorney. 

[3]  Again,  It  Is  contended  that  the  accused 
was  not  subject  under  the  law  to  the  pay- 
ment of  $5  in  lieu  of  tiie  four  days'  work 
provided  tor  In  section  17,  c.  82,  Sesdon 
Laws  1909.  bat  would  imly  be  required  to 
pay  $4  under  the  provision  of  section  7859, 
Compiled  lAWS  1900.  This  contention  Is 
without  merit  It  is  clear  to  our  mind  that 
a  person  who  is  subject  to  road  duty  is  re- 
quired to  either  work  tour  days  or  pay  95, 
or  famish  a  satisfactory  substitute. 

Again,  counsel  urge  that  the  provision  of 
the  law  under  which  this  conviction  was 
had  Is  unconstitutional  by  reason  of  the  fact 
that  the  title  to  the  bill  as  enacted  by  the 
L^lalature  did  not  specifically  state,  among 
other  things,  that  it  provided  a  penalty  for 
violation  of  this  provision.  This  contention 
is  also  without  merit 

The  Judgment  Is  reversed  and  the  cause 
remanded  to  the  trial  court  with  dtrecUon 
to  grant  permission  to  amend  tbe  complaint, 
and  award  a  new  trial  in  harmony  with  tbe 
views  her^  expressed. 

DOTIxB  and  FUBMAN,  JJ.,  concur. 


BTAN  V.  STATE 
(Orlminal  Court  of  Appeals  of  Oklabwoa. 

Feb.  8.  1913.) 

fSirlla&M  by  the  Oourt.) 
1.  CBimiVAL  Law  (|  1130*)— AppSAXr-Bxisra 

— CiTAnON  OF  AUTHOBITIKS. 

Where  decisions  of  tbe  Supreme  Court  of 
Oklahoma  or  of  this  court  are  relied  apon,  the 
brief  should  dte  the  page  and  volume  of  the 
Btate  reports  upon  wlueb  such  deddons  can  be 
found. 

IBd.  Note.— For  other  cases,  see  OHminal 
Law,  Cent  pig.  ||  200^-2070,  320B;  D«^  Dig. 
1 11^*] 
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2.  OUHXIVAX.    law    (I  1088*)— BSCOBD— AB- 

The  failare  of  the  record  to  sbov  arraign- 
ment and  plea  doee  not  constitute  a  fatal  de- 
fect^ where  the  record  showB  that  the  defend- 
ant, without  objection,  annonnced  ready,  and 
that  the  cam  was  fairly  tried. 

[Eld.  Note.— For  other  cases,  lee  Criminal 
Law,  Cent  Dig.  If  2746-2781.  2757,  2766, 
2782-2802,  2899;  Dee.  Dig.  %  1(>8&*] 

3.  HOMICIDB    (I    208*)  — DVXDBNOB— "DTXna 
DE0I.AajLTION8"— PBBLnaiTABT  PBOOF. 

<a)  Where  the  proof  ifaows  that  the  de- 
ceaied  was  ahot  in  the  stomach  between  S  and 
6  o'clock  D.  m.  and  died  that  night,  and  that 
Immediately  after  being  shot  he  fell  down  and 
was  nnable  to  get  up  again,  and  that  he  stated 
to  persons  who  saw  him  soon  after  he  was  shot 
that  he  was  a  dead  man  and  conld  not  live,  that 
he  was  going  to  die,  such  proof  sufficiently 
slwwi  that  tte  deceased  apprehended  the  cer- 
tainty and  imminence  of  his  impending  death, 
and  iM  in  Itself  a  sufficient  predicate  for  the  ad- 
mission of  his  statements  of  the  circumstances 
of  the  homicide  as  "dying  declarations." 

jCb)  Where  a  person  mortally  wounded  and 
without  hope  of  recovery,  under  a  solemn  con- 
viction of  impending  deatn,  makes  several  state- 
ment* at  different  timea  of  material  facts  con- 
cerning the  circumstances  of  the  homicide,  all 
of  said  statements  are  admissible  in  evidence. 

[Ed.  Note.— For  other  caso,  see  Homicide, 
Cent  Dig.  H  430-487;  Dec  Dig.  {  208? 

For  other  definitions,  see  Wor^  and  Phrases, 
vol  3,  pp.  2297.  2SmS 

4.  HoMiciDS    (I  309*)— CsnnivAi.   la^w  ({ 

1175*) — MANBLAtJQHTER— -DUTT    TO  ChAKGK. 

(a)  It  is  always  the  duty  of  the  trial  court 
to  instrnct  on  the  law  of  manalaaghter  if  there 
is  any  reasonable  evidence  that  the  alleged 
crime  might  have  been  done  under  circumstances 
that  would  reduce  tlie  crista  from  mnrder  to 
manslaughter.  < 

<b)  This  court  will  not  reverse  a  conviction 
for  manslaughter,  where  this  Issue  has  been  sub- 
mitted to  the  Jnry  by  the  trial  court,  upon  the 

SDimd  that,  in  Its  jndgment,  tiie  defendant 
Duld  have  been  convicted  of  murder. 
[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig,  IS  64&-«66;   Dec.  Dig.  I  309;* 
Criminal  Law,  Cent  Dig.  H  8179^182 ;  Dec. 
Dig.  i  1175.*] 

5.  Cbiuinai.  Law  (H  814,  829*)— Requested 

OHASOB— ApPUOABILITT  TO  EVIDEHCB. 

It  Is  not  error  for  the  trial  court  to  refuse 
to  submit  a  special  instruction,  although  it  may 
be  a  correct  statement  of  the  law,  where  such 
instruction  is  not  applicable  to  the  evidence,  or 
where  the  law  goTerning  the  question  presented 
has  already  been  correctly  stated  to  the  Jury  in 
the  general  instmctiona. 

[Eld.  Note.— For  other  cases,  see  Criminal 
La;^  Cent  Dig.  R  1821,  1833.  1839,  1860, 
1805. 1883,  1890,  1W4,  1979-1085,  1987,  2011 ; 
Dee.  Dig.  ||  814,  829.*] 

6.  CknaNAX.  Law  3  1066*)-nAmui^WBiT 
or  E&tBOB— Review- iKSTBuonoNB— Bkcep- 

TIONS. 

In  the  absence  of  exceptions  to  instructions 
given,  they  will  only  t>e  examined  for  funda- 
mental errors. 

[Dd.  Noter— For  other  eases,  see  Oriminal 
Uw,  Cent  Dig.  U  2668,  2670;  Da&  Dig.  I 
1066.*] 

7.  GBiinNAi.  Law  (1964*)— Nkw  TbiaIt-Nbw- 

LT  DiSCOVBBED  EvIDBHOB- APFLICATXOIf — 

Requisites. 

A  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  is  fatally  defective, 
where  it  does  not  state  fully  the  circumstances 
which  make  it  appear  that  such  evidence,  as  a 
matter  of  fact  was  newly  discovered  and  could 


not  have  been  discovered  earlier  by  tiie  exercise 

of  proper  diligence. 

[EJd.  Note. — For  other  cases,  see  Criminal 
law.  Cent  Dig.  H  2868-23^;  Dec  Dig.  | 
964.*] 

(AdiitioiMt  BvUahui  by  BHioriai  filof  J 
8.  Obzuinai.  Law  (J  1168*)— Am&X.— flic- 

JDBT." 

The  term  *iiijury,"  used  to  describe  an  er- 
ror tor  which  a  reversal  may  be  liad.  means  an 
error  which  affects  the  result 

[Dd.  Note.— For  other  cases,  ne  CMminal 
Law,  Cent  Dig.  H  3000-3080;  Dec  Dig.  | 
1163.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  4,  pp.  3615-3617.] 

Appeal  from  District  Court,  Coal  County ; 
A.  T.  West,  Judge. 

Ed  Ryan  was  convicted  of  manslaughter  in 
the  first  degree,  and  his  punishment  was  as* 
sessed  at  Gonflnanait  In  the  pmltftntiary  Cor 
el82it  yeam,  and  he  appeals.  Affirmed. 

Appellant,  Ed  Ttjvi,  and  tbe  deceased, 
George  Smith,  were  nelj^ibors  engaged  in  the 
occopatton  of  mining,  and  lived  in  the  vicin- 
ity of  Ooalgate,  in  Goal  county,  QU.  This 
homicide  was  alleged  to  have  been  committed 
on  or  about  tbe  2d  day  of  January,  1910; 
and  it  antears  from  tlie  record  that  prior 
to  the  commission  thereof  the  appellant  and 
the  deceased  had  had  some  trouble,  and 
there  existed,  perhaps  cm  the  part  of  both  of 
them,  certain  ill  will  and  bad  feeling  toward 
the  other.  This  had  manifested  Itralf  on 
various  occasions,  as  testified  to  by  witness- 
es; some  witnesses  for  the  defendant  testi- 
fying as  to  alleged  throits  which  amounted 
to  nothing  more  than  the  application  of  epi- 
thets by  the  deceased  towards  the  defendant, 
by  which  he  called  him  vile  names,  etc.  On 
the  day  of  the  killing,  whch  was  Sunday,  It 
appears  that  both  the  deceased  and  the  de- 
fendant bad  been  to  the  town  of  Coalgate, 
and  had  been  drinking  some  on  that  date. 
The  defendant  went  home  an  hour  or  so  ear- 
lier than  the  deceased,  and  says  that  during 
that  time  he  was  engaged  In  carrying  water 
to  bis  house  from  the  well  of  a  neighbor  by 
the  name  of  Oommlttle.  The  Commlttle  well 
was  located  northwest  of  the  defendant's 
house  about  300  yards,  and  In  going  to  this 
well  it  was  necessary  for  the  defendant  to 
cross  the  highway  that  led  from  the  tovra  of 
Coalgate  to  the  deceased's  house;  the  evi- 
dence showing  that  the  deceased  lived  about 
a  quarter  of  a  mile  further  north  on  this 
road  than  the  defendant  The  killing  occur- 
red in  this  public  highway,  and  there  were 
no  witnesses  to  the  transaction  except  the  de- 
fendant and  the  deceased. 

The  first  people  upon  the  scene  testified 
that  the  deceased  was  lying  on  the  ground 
from  five  to  ten  steps  north  and  east  of  the 
gap  in  the  fence  surrounding  the  Commlttle 
land,  and  on  the  path  towards  the  well,  and 
that  the  defendant  was  standing  in  the  pub- 
lic highway  some  eight  or  ten  steps  south 
of  the  deceased.   The  witnesses  for  the  de- 
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fendant  testified  fhnt  then  ms  m  knife  In 
the  road  a  foot  and  a  half  or  two  feet  from 
the  right  hand  of  the  deceased,  and  that 
this  knife  wag  open.  Some  of  ttie  witnesses 
for  the  state  tesUfled  that  when  they  got 
up  to  where  the  deceased  was  that  the  de- 
ceased told  them  that  Mrs.  B7ftn,  ttie  wife 
of  the  defendant,  had  taken  his  knife  out  of 
his  pocket  The  testimony  In  this  case  Is 
conflictlns.  The  deceased  said  that  the  de- 
fendant waylaid  him  and  shot  him  down 
while  he  was  unarmed  and  was  making  no 
attempt  to  attack  him.  The  def^dant  claims 
that  he  shot  him  in  his  necessary  self-de- 
fense from  an  attack  then  being  made  upon 
falm  by  the  deceased  with  an  open  knife. 

George  Tiloe,  of  OoalgatBi  tot  appellant 
Smith  a  Matson,  AMt  Atty.  Oen^  for  the 
State. 

FUBMAN,  3.  (after  stating  the  facts  as 
aboTe).  [1]  First  Counsel  for  appelant  has 
filed  a  loigthy  brief  in  this  canse,  in  whldi 
he  has  dted  a  number  of  the  dedslona  of  this 
conrt,  but  he  has  not  cited  the  volume  and 
page  upon  which  these  decisions  will  be 
found  In  the  published  r^rts  of  this  court 
We  have  no  <^ectton  to  counsel  citing  the 
Pacific  Barter,  bat  where  any  dedalons  of 
the  Supreme  Cnirt  of  Oklahoma  or  of  this 
conrt  are  r^ed  upon  the  brief  should  dte 
the  page  and  volume  of  the  state  reports 
nptm  which  the  case  can  be  found.  This  will 
greatly  e]vedUe  our  work.  We  trust  that 
the  lawyers  of  Oklahoma  will  comply  with 
this  request  in  the  future. 

[2]  Second.  Counsd  contend  that  the  Judg- 
ment should  be  reversed  in  this  cause  be- 
cause a  plea  was  not  aitmd  to  the  Indict- 
ment nntU  after  the  jury  had  bewi  Impaneled 
and  sworn  to  try  the  case.  The  record  dis- 
closes that  on  the  6th  day  of  April,  1910^  de- 
foidant  wan  duly  arraigned  and  given  24 
hours  in  whi<ih  to  plead,  and  that  thereafter, 
on  Hie  llUt  day  ^f  April,  1010,  the  case  was 
regularly  called  tox  trial,  and  that  the  de- 
fendant ajweared  In  person  and  by  fata  at> 
tom^  and  announced  ready  for  trial,  and 
that  thereafter,  on  the  12th  day  of  April, 
1911^  after  the  Jury  had  been  Impanded  and 
sworn,  the  defendant  refused  to  plead  when 
the  county  attorney  made  his  <^nlng  state- 
ment to  the  Jury,  and  that  the  court  there- 
jxpoa  ordered  Uiat  a  plea  of  not  guilty  be 
altered  for  him. 

The  g«ieral  tendency  of  ainwllate  courts 
now  Is  to  disregard  mere  technical  objections 
which  do  not  In  any  nuumer  prejudice  the 
substantial  righta  of  the  defendant  It  ap- 
pears that  the  defendant  announced  ready 
for  trial  without  any  objection  being  entered 
to  his  not  having  pleaded  to  this  indictment; 
the  record  clearly  showing  that  he  was  ar- 
raigned thereon.  Some  ot  the  courts  hold 
that  where  Ute  record  shows  either  an  ar- 
ralgnmoit  or  a  plea,  but  Is  silent  as  to  the 
other,  it  may  be  presumed.    Steagald  v. 


State,  22  Ter.  App.  464,  8  6,  W.  771;  WU- 
son  T.  States  17  Tex.  App.  S2S.  Other  cases 
also  hold  that  the  omission  of  the  record  to 
show  arraignment  and  plea  Is  not  fhtal, 
where  tiie  record  shows  that  the  Issue  was 
JMned  and  a  fair  tzlal  had  without  objection 
by  the  dtf«idant  Bayden  t.  States  56  Atk. 
342, 18  8.  W.  289;  State  v.  Bowman,  78  Iowa, 
619,  48  N.  W.  802;  Commonwealth  t.  He- 
Kenna,  125  Masa.  897;  T<errltory  t.  ahlptflor, 
4  Mont  468,  2  Fac.  818;  Allyn  v.  State,  21 
Neb.  503,  88  N.  W.  212;  State  v.  Brown*  88 
S.  C.  161,  11  S.  A  641;  People  v.  Weeks, 
166  Mich.  862, 180  N.  W.  690;  State  t.  Bun- 
ker, 7  S.  D.  689,  66  N.  W.  84;  State  Bed- 
dlngton.  7  S.  D.  868,  64  N.  W.  170. 

[I]  In  State  v.  Beddlngton,  the  Supreme 
Court  (tf  South  Dakota,  from  which  state  our 
statute  was  taken,  had  the  following  to  say: 

"Considering  the  matters  complained  of 
In  the  order  In  which  they  occurred  chrono- 
logically, we  notice  that  the  record  nowhwe 
states  or  afllrmatlvely  shows  that  the  de- 
fendant now  plaintiff  In  onor,  was  arraign- 
ed, or  that  he  pleaded  to  Uie  indictment 
Tbe  statute  requires  that  the  defttidant  shall 
be  arraigned  (Compiled  Laws,  i  7268)  *  that 
he  shall  plead;  and  that  his  plea  shaU  be 
altered  on  the  minutes  ot  the  court  or,  If 
be  refuse.  Out  a  plea  of  not  guilty  shall  be 
so  entered.  Id.  »  7301,  7308,  7811.  If  the 
defoidant  was  not  In  fact  arridgned  and  did 
not  plead,  It  was  a  grave  ovwslght  on  the 
part  of  the  conrt  If  be  was  arraigned  and 
did  plead,  it  was  cardess  In  flie  tSetk  not  to 
have  ent^ed  the  fket  and  the  plea.  But  the 
practical  question  now  Is:  What  Is  the  legal 
elfect  either  of  such  omission  In  fact  or  of 
such  defect  in  the  record?  Tliere  are  many 
rqwrted  casM  of  hl^  auOiorlty  equartfy 
holding  Oiat  omission  to  plead,  or  failure  of 
the  record  to  afllrmatlvdy  show  that  the  de- 
fendant was  arraigned  and  did  plead,  are, 
upon  review,  toM  to  a  jn^sment  of  omvlo- 
tlon;  and  sudi  seems  to  be  the  established 
nde  of  the  common  law.  Our  own  judgment 
fortified  1^  many  thoroughly  cmsidMed  and 
well-reasoned  cases  from  courts  commanding 
hl|^  respect  leads  us  to  the  oonduslon  that 
under  the  law  as  It  Is  In  this  jurisdiction, 
this  ought  not  to  be  held  an  Imporious  and 
Inelastic  rule.  We  should  say  that  it  was 
error  to  try  a  defendant  without  arraign- 
ment and  plea,  and  that  a  record  Is  defective 
whldi  does  not  affinnatlvely  show  sucb  pro- 
cedure was  had;  but  error  does  not  always 
Justly  reversal.  Injury  la  presumed  from 
error,  but  the  presumption  is  undwmined 
and  destroyed  by  the  postttve  showing  by 
the  record  Itself  flutt  Injury  did  not  and 
could  not  result  from  sudi  mor.  By  injury* 
is  meant  *^ect  upon  the  result*  This  is  the 
well-deflned  doctrine  ot  our  statute,  which 
allows  the  defendant  to  aaxpt  to  the  deci- 
sion of  the  court  upcm  a  matter  of  law  by 
wbldi  his  substantial  rights  are  prejudiced, 
and  not  otherwise'  (Comp.  Laws,  i  7430),  and 
which  requires  this  court  tm  writ  of  error, 
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'to  give  Judgment  without  regard  to  techni- 
cal errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the 
parties.'  Id.  {  7520.  Id  this  case  the  record 
does  show  that  the  defendant  was  present  In 
court  personally  and  by  his  counsel,  and  that 
he  was  ready  for  trial,  and  that  the  trial 
proceeded  precisely  as  though  the  minutes  of 
the  court  showed  a  plea  of  'not  guilty.'  In 
State  V.  Grefflie,  66  Iowa,  11,  23  N.  W.  154, 
the  defendant  did  not  plead,  the  taking  and 
entering  of  his  plea  having  been  overlooked 
by  the  court,  and  yet  the  appellate  court  re- 
fused to  reverse  a  Judgment  of  conviction.  It 
said:  The  case  was  treated,  however,  as 
though  a  plea  had  heen  entered.  The  alle- 
gations of  the  indictment  were  all  regarded 
as  having  been  denied  by  the  defendant.  The 
state  was  required  to  establish  the  charge  in 
the  indictment  by  the  same  character  of  evi- 
dence, and  with  the  same  cwtainty,  which 
would  have  been  required  if  the  formal  plea 
of  not  guilty  had  been  entered.  The  defend- 
ant was  permitted  to  introduce  evidence  to 
disprove  the  diarge,  and  his  counsel  was 
permitted  to  argue  the  case  to  the  Jury  on 
its  merits,  and  the  Jury  were  required  to 
determine  It  under  the  same  rules  which 
would  have  governed  in  its  determination  If 
the  plea  had  been  formally  entered.*  And 
this  ruling  was  followed  In  State  v.  Hayes, 
«7  Iowa.  27,  24  N.  W.  575,  and  agahl  In  State 
V.  Bowman,  78  Iowa,  519,  43  N.  W.  302.  In 
People  T.  Tower,  17  N.  T.  Supp.  395,  i  the  rec- 
ord did  not  show  arraignment,  or  that  de- 
fendant pleaded,  or  that  any  plea  was  en- 
tered for  him.  The  court  held  that  'there 
was  nothing  in  these  omissions  which  tended 
to  prejudice  the  rights  of  the  defendant,  and 
consequently  they  should  be  disregarded.' 
•    •  • 

"We  have  drawn  upon  these  authorities 
quite  fully,  and  it  Is  probable  that  further 
research  would  discover  others  on  the  same 
line  to  Justify  our  conclusions  that  we  ought 
not  to  follow  the  rigid  rule  of  the  common 
law  under  the  plain  Instruction  of  our  stat- 
ute that  Judgment  of  conviction  must  not  be 
reversed  on  account  of  en'or  which  does  not 
prejudice  the  substantial  rights  of  the  de- 
fendant Neither  dvll  nor  criminal  cases 
are  tried  for  the  primary  purpose  of  vin- 
dicating or  exemplifying  formulated  rules 
of  law  or  practice.  The  object  of  every  trial 
la  to  get  at  the  very  right  of  the  matter  in 
controversy.  Rules  are  Intermediate  and 
aatmidiary  to  that  end,  and  nonobservance 
of  the  Incidental  rule,  not  made  mandatory 
by  statute,  which  obviously  did  not  In  any 
manner  interfere  with  the  accomplishment 
of  the  very  objective  end  of  the  trial,  and 
so  could  work  no  Injury  to  the  d^endant, 
is  no  groimd  for  setting  aside  the  result  of 
such  a  trlaL  In  this  case  the  record  shows 
that  the  case  was  regularly  reached  for  trial; 


■Reported  in  full  ID  tbe  New  York  Supplement: 
reported  on  a  memorandum  dedsioi  without  opla- 
loa  la  <3  Hub,  62&. 


that  defendant  was  inreaent  In  parson  and  by 
counsel ;  that  he  was  ready  for  trial ;  that 
the  trial  proceeded  and  continued  to  verdict, 
without  objection,  In  every  respect  as  though 
a  plea  of  'not  guilty'  had  been  made  and 
properly  entered ;  and  that  tbe  Jury  was  in- 
structed that  the  defendant  had  plead  *not 
guilty,'  and  the  natiire  and  effect  of  such 
plea  fully  explained  by  the  court  to  the  Jury. 
Under  these  circumstances  we  hold,  after 
much  deliberation,  that  the  failure  of  tbe 
record  to  affirmatively  show  arraignment  and 
plea  does  not  entitle  defendant  to  a  new 
trial." 

The  views  expressed  above  meet  onr  entire 
approval,  and  are  In  strict  harmony  with  tbe 
statutes  of  this  state  and  tbe  policy  of  this 

court. 

Granting  all  that  Is  contended  for  by  coun- 
sel for  appellant,  the  most  that  could  be 
claimed  in  his  behalf  was  that  a  mere  ir- 
regularity bad  occurred  at  the  trial  of  tbe 
cause.  Counsel  did  not  attempt  to  show 
how  this  irregularity  did  or  could  have  in- 
fluenced the  Jury  in  finding  ai^>^lant  gallty. 
It  is  not  claimed  that  any  additional  burden 
waa  placed  upon  appelant,  or  that  he  was 
deprived  of  any  snbetantial  ric^t,  ao  far  aa 
establlsblng  hla  Innocence  waa  ocmcwned. 
The  objection  made  la  purely  an  abstract, 
tedinlcal  ivoposltton.  A  technlcalitr  baa 
well  been  defined  aa  a  microbe,  which,  having 
gottm  into  the  law,  glTes  JosUce  the  blind 
staggers.  This  court  firom  the  first  annonnc- 
ed  that  It  would  not  rererse  a  conviction 
upon  any  tecbnlcalSty  which  did  not  Involve 
a  substantial  right  See  Campbell  G^rge  t. 
United  States,  1  OU.  Cr.  807.  87  Pac.  1062. 
100  Pac  46;  Byen  ▼.  Territory.  1  Okl.  Cr. 
677,  100  Pae.  261.  108  Pac.  032.  We  have 
Invariably  h^d  to  this  doctrine  alnca  We 
have  abso  repeatedly  held  adversely  to  the 
contention  now  presrated  by  couns^  tor  ap- 
pellant See  Wood  T.  State,  4  OkL  Cr.  436, 
112  Paa  11 ;  Johnson  t.  State,  6  Okl.  Or.  1, 

112  Pac.  760;  Spacer  v.  State,  S  Okl.  Cr.  7, 

113  Pac.  224 ;  Hast  v.  Territory,  5  OkL  Cr. 
162,  114  Pac.  261 ;  Patterson  v.  U.  8..  7  Okl. 
Cr.  272,  118  Pac.  150. 

[S]  Third.  Counsel  next  contrad  that  the 
court  erred  In  admitting  the  dying  declara- 
tion of  the  deceased,  upon  the  ground  that  a 
proper  predicate  was  not  laid  for  the  Intro- 
duction of  such  testimony. 

J.  F.  Murphy  was  placed  npon  the  stand  as 
a  witness  for  the  state.  He  testified  that  be 
was  acquainted  with  the  deceased,  Qeorge 
Smith,  during  his  lifetime  and  visited  him 
Just  prior  to  his  death.  The  record  then  pro- 
ceeds as  follows:  "Q.  State  whether  or  not 
he  made  any  statement  to  you  there  with 
reference  to  whether  or  not  he  realized  he 
was  going  to  die.  A.  Yes ;  he  did.  Q.  What 
did  he  say?  A.  Do  you  want  me  to  tell 
what  happened?  Q.  What  he  said  with  ref- 
erence to  his  dying,  that  he  was  going  to  die. 
A.  lie  said  be  waa  about  dead;  then  that  be 
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was  going  to  die.  Q.  State  whether  or  not  be 
made  a  atatanent  to  yon  about  what  time 
was  It,  do  yon  aay?  A-  It  wa»— I  don't 
know;  8  or  0  o'doctc,  Bomewheres  along 
there.  Q.  State  whether  or  not  he  made  a 
statement  to  you  there  as  to  the  manner  in 
which  this  shooting,  this  dlfflcolty,  occurred 
~~the  kUUng?  A.  Yes.  Q.  What  was  the 
atatonent?  (Defendant  objects  to  the  intro- 
duction ot  the  Btatement,  for  the  reason 
that  no  proper  predicate  has  been  laid  for 
Ita  Introduction.)  The  Court:  Is  that  all 
that  waa  aald?  A.  No,  air;  that  waant  aU 
that  waa  aald.  Q.  About  dylngT  A  That  la 
about  all  he  aald  about  dying— all  I  remon- 
ber  tlut  be  aald  about  <:^lng.  (Objection 
overruled,  to  whldi  defendant  excepts.)  Q. 
Hla  statement  to  you  tboiT  Mr.  Trice:  Did 
you  have  any  more  conversatlona  with  blm 
after  you  got  this  declaration  from  him?  A 
Before  I —  Q.  After  he  made  this  statemoit 
to  you  you  are  fixing  to  tdl  about?  A  There 
might  have  been  a  few  more  words.  Q.  Waa 
the  doctor  there?  A.  Tea  Q.  Had  be  al- 
ready probed  for  this  bullet?  A.  Yes.  Q. 
Had  he  got  It  out?  A.  Yes.  Q.  Did  Mr. 
Smith  give  vent  to  any  exinresslon  that  he 
had  a  hope  of  recovery?  A.  I  don't  know 
that  he  did.  Q.  IMd  you  hear  blm  aay  any- 
thing  that  would  Indicate  his  hopesof  getting 
well?  A.  No,  sir.  Q.  Did  yon  hear  the  doctor 
hold  out  any  hopes  to  blm  of  recovery?  A. 
No,  sir.  Q.  Did  you  hear  anything  said 
about  hla  getting  well?  A.  I  don't  remember.' 
Q.  Was  he  under  the  influence  of  stimulants 
or  opiates?  A  I  don't  know.  Q.  Judging 
from  his  api>earance,  if  you  could  tell  any- 
thing from  that?  A.  I  couldn't  tell  it  If  he 
was.  Q.  He  wasn't  at  himself,  but  you  would 
not  know  whether  It  was  from  the  wound? 
A.  He  seemed  to  be  kind  of  stupid.  Q.  You 
don't  know  what  produced  that?  A  No,  sir. 
Q.  What  about  the  condition  of  bis  mind, 
if  you  had  occasion  to  observe  that?  A.  His 
mind  seemed  to  be  good  at  the  time  he  was 
talking.  Q.  Seemed  to  be  at  himself?  A 
Yes.  Mr.  Wood:  AU  right,  Mr.  Murphy.  A. 
You  want  me  to  tell  Just  what  occurred, 
what  he  said,  I  asked  him?  Court:  Tell 
what  he  said  with  reference  to  this  tragedy, 
and,  of  courae,  there  might  be  some  things 
that  he  said  that  wouldn't  be  admissible. 
You  know  about  what  would  be  permissible 
to  testify  to.  A  The  doctor  told  me  that  If 
I  wanted  to  get  a  statement  from  him  I  had 
better  do  It,  and  I  asked  Mr.  Smith  If  he 
wanted  to  make  a  statement,  and  he  said  he 
did ;  and  the  way  that  be  started — the  way 
that  he  started  otF  and  the  way  that  he  told 
it  to  me  he  asked  me,  'Were  you  ever  way- 
laid?' I  said:  *No,  sir;  I  never  was-* 
'Well,'  he  says,  'I  was;'  and  he  says;  'I  was 
going  down  the  road  home,  and  Ed  Ryan 
walked  out  into  the  road  and  suys  to  me, 
"Say,  you  are  the  man  that  stole  my  horses 
and  mules,  or  planned  it  to  be  done,"  *  and 
aald  Qiat  Mr.  Ryan  anapped  at  blm,  and  be 


says,  'No,  I  bav6u't  bad  anything  to  do  with 
stealing  your  mules  at  all,'  and  said  he  told 
him — said,  'I  am  not  armed,  and  you  oughtn't 
to  want  to  take  the  advantage  of  me  in  tbls 
way and  Mr.  Ryan  said,  'You  liar,  yoV  did,' 
and  shot  him,  and  that  la  about  taia  atate- 
menta  to  ma" 

It  waa  previously  proven  tliat  the  deceased 
waa  ahot  between  6  and  6  o'clock  In  the  eve- 
ning, and  immediately  fell  to  the  ground  and 
bad  to  be  carried  home ;  that  he  was  visited 
by  a  doctor  about  8  o'clock  that  night,  who 
found  that  tbe  deceased  was  shot  in  the 
atomadi.  the  ball  entering  a  little  to  the 
right  and  just  below  the  breast  bone,  taking 
a  downward  course  and  lodging  near  his 
rl^t  kidney,  from  which  place  it  waa  ex- 
tracted by  tike  doctor.  It  waa  alao  proven 
that  Smith  died  Biat  night 

George  King  testified  for  tbe  state  that  he 
aaw  the  deceased  lying  by  tbe  aide  of  tb» 
road,  wh»e  be  waa  shot,  and  tben  proceeded 
to  testis  aa  follows:  "Q.  What  stat^ent, 
if  any,  did  you  hear  him  make  tbere?  A. 
He  told  me —  Q.  With  reference  to  whether 
or  not  he  would  live  or  die,  or  anything 
about  bis  deatb,  did  you  hear  him  aay  any- 
thing about  that?  A.  Yea.  Q.  TeU  what  he 
said.  A.  He  aald  Ed  Byan  bad  killed  blm. 
Q.  Had  killed  him?  A.  Had  klUed  him.  Q. 
Did  he  aay  anything  there  and  thai  aa  to 
bow  long  be  expected  to  live,  or  did  be  make 
any  Btatement  with  reference  to  that  matter? 
A  Yes.  Q.  What  did  be  aay?  A.  He  said 
that  he.  was —  When  I  first  got  there,  I  want- 
ed to  take  him  in;  be  told  me  be  was  cold, 
and  I  wanted  to  take  htm.  Q.  The  bouse? 
A.  Yes;  and  he  begged  me  not  to;  said 
bis  wife  was  sick,  and  he  didn't  care  about 
getting  in  where  she  could  see  him  and  take 
on  over  him,  and  for  me  to  get  some  more 
quilts  and  let  him  lie  on  that  Q.  What 
more  did  he  say.  If  anytSilng?  A.  W^l,  I 
don't  know  as  he  said  anything  more,  only 
that  he  told  me — I  tried  to  reason  with  him 
that  he  wasn't  killed,  I  knowed,  because  he 
se^ed  to  be  strong  and  talked  well ;  and  I 
told  him  maybe  that  be  wasn't  killed.  I  says, 
'Maybe  it  ain't  so  bad.*  He  told  me  he  was 
positive  be  knowed  be  was  killed.  He  didn't 
want  to  go  home.  He  told  me  that  two  or 
three  difFeroit  times,  I  guess.  I  insisted 
on  taking  blm  borne.  Q.  Said  be  was  killed? 
A  Yes ;  knowed  it.  and  he  wouldn't  only  live 
a  very  short  time.  Q.  Wbat  statement,  U 
any,  did  he  make  there  In  your  hearing  with 
reference  to  the  manner  in  which  this  kllUiMc 
occurred?  (D^endant  objects.  No  proper 
predicate  baa  heea  laid  to  Introduce  tbe 
statement  Objection  ovoruled,  to  which  de- 
fendant excepts).  A.  He  told  me  be  was  way- 
laid and  killed.  Q.  Did  he  say  who  did  it? 
A  Yes.  Q.  Who?  A.  Ed  Ryan.  Q.  Have 
you  told  all  that  he  said  with  reference  to 
tbe  matter?  A  No,  sir.  Q.  TeU  It  all ;  just 
tell  what  he  said  as  yon  remember  It  A  He 
stated  how  be  was  shot  He  said  that  be 
waa  going  along  there  and  waa  atoiqied, 
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and  tbftt  Mr.  Byan  stopped  him ;  and  wh&i 
he  stopped  Mm — I  don't  recollect  Just  exactly 
the  words  he  aald  when  he  stopped  him,  but 
Chere  was  a  gun  fired,  and  he  says,  'Oh,  oh, 
Oeoi^  I  didn't  aim  that,'  and  George 
begged;  he  says,  'For  God's  sake,  Ed,  yon 
would  not  mnrder  me  here,'  and  then  he  said 
he  jDst  placed  the  gun  up  against  him  and 
fired  the  shot" 

B.  L.  Morgan  testified  for  the  state  as  fol- 
lows: "Q.  Did  yon  see  him  the  eroilng 
when  he  was  shot?  A.  Yes.  Q.  Where  was 
he  when  you  saw  him?  A.  He  was  at  home. 
Q.  Who  was  with  yon  there?  A.  I  and  Mr. 
Murphy  went  over  there  together.  Q.  You 
are  deputy  sheriff?  A.  Yee.  Q.  Did  yon 
hear  the  deceased,  George  Smith?  •  ♦  • 
Who  else  was  there  at  the  time  you  were 
there?  Do  you  remember?  A.  I  don't  re- 
member the  names.  I  knew  the  parties,  most 
of  them.  I  belleTe  Fussell.  Q.  John  Fus- 
sell,  witness  In  this  case?  A.  I  think  so. 
A.  Any  other?  •  •  •  Any  doctor  there? 
A.  Dr.  Filmore  was  in  there.  Another  doc- 
tor. I  didn't  know  his  nam&  Q.  Straugw 
to  yon.  Hear  the  deceased  make  any  state- 
ment? A.  Yes.  Q.  What  did  he  say?  (De- 
fendant objects,  as  no  predicate  has  been 
laid.)  Q.  In  what  condition  did  yon  find  him? 
A.  He  was  Just  lying  there  on  the  bed,  shot 
Q.  Did  he  make  any  statement  as  to  that 
shooting?  A.  Yes.  Q.  What  did  he  say?  A. 
Said  he  was  going  to  die  and  couldn't  live 
long,  I  believe  is  the  language  he  used.  Q. 
Couldn't  Uve  long.  What  more  did  he  say. 
If  anything?  A.  I  think  iMr.  Murphy  asked 
him  If  he  wanted  to  make  a  stetement.  He 
told  him  he  did.  He  asked  Mr.  Murphy  if  he 
ever  was  waylaid  and  ^hot,  and  Mr.  Mnrphy 
told  him  'No.'  'Well,'  he  says,  *I  was,'  and 
went  ahead  then  and  said  that  Ed  Ryan 
shot  him.  Q.  Do  you  remember  what  more 
he  said.  If  anything,  with  reference  to  it? 
A.  He  said  he  told  him  not  to  shoot  him ; 
that  he  wasn't  armed.  Said  he  throwed  the 
gun  down  on  him,  and  it  snapped.  Said  the 
next  time  the  gun  fired.  That  is  the  way 
I  understood  it,  X  tbink." 

W.  M.  Hall  testified  for  the  state  as  fol- 
lows: "Q.  Tell  the  Jury  in  the  words  of 
Mr.  &nlth  Just  what  he  said  about  this  dif- 
ficulty. A.  He  said  that  Mr.  Byan  halted 
him  and  said—  Q.  Tell  It  like  Mr.  Smith 
said  It.  A.  I  am  telling  It  as  near  as  I 
know.  Q.  Was  it  In  his  words?  A.  He  said 
that  te  was  halted.  Q.  Who  said  he  was 
halted?  A.  Said  he  was  halted,  and  he  said 
that  Mr.  Byan  shot,  and  he  said,  *0b,  oh, 
I  didn't  go  to  do  that,*  or  something  similar 
to  that  I  don't  know  that  is  exactly  It  or 
not  And  the  next  time  it  snapped,  and  be 
said,  'Ed,  for  God's  sake,  or  God  Almight7'8 
sake,  I  haven't  got  anything  to  defend  my- 
self with ;'  something  similar  to  that" 

The  admissibility  of  dying  declarations 
has  repeatedly  been  passed  upon  by  this 
court  In  the  case  of  Morris  v.  Stata,  6  OkL 
O^.  41,  US  Fac  1036,  Judge  Doyle,  ^^eaklng 


for  the  court,  said:  "It  Is  essential  to  the 
admissibility  of  dying  declarations,  and  is 
a  preliminary  fact  to  be  proved  by  the  prose- 
cution, that  they  were  made  under  a  sense 
of  Impending  death.  This  may  be  made  to 
appear  from  what  the  injured  person  said, 
or  where,  from  the  nature  and  extent  of  his 
injuries,  it  Is  evidoit  that  he  must  have 
known  that  he  could  not  survive.  It  is  suf- 
ficient if  It  satisfactorily  ai^>ears  that  they 
were  made  under  the  sense  of  Impending 
death,  whether  It  be  directly  provoi  by  the 
express  language  of  the  declarant  or  be  in- 
ferred from  his  evident  danger,  or  the  opin- 
ions of  the  medical  attendants*  steted  to 
him,  or  from  other  circumstances  of  the  case, 
such  as  the  length  of  time  elapsing  between 
the  making  of  the  declaration  and  his  death, 
and  the  fact  that  the  declarant  was  so  weak 
that  he  could  not  sign  bis  name  and  so  af- 
fix his  mark,  all  of  which  are  resorted  to  In 
order  to  ascertain  the  state  of  dedarant's 
mind." 

In  the  case  of  Offltt  v.  State,  6  OkL  Cr.  49, 
113  Pac.  564,  Judge  Armstrong  said:  "A  dec- 
laration made  by  deceased,  clearly  without 
premeditation  or  design,  when  the  record 
shows  he  is  mortally  wounded,  and  he  has 
made  statemente  showing  that  he  realizes 
his  condition,  are  prt^torly  admitted  as  dying 
dedarati6ns." 

In  Blatr  v.  State,  4  Okl.  Or.  364,  111  Pac. 
1003,  Judge  Bichardeon  said:  "The  deceased, 
shortly  after  the  shooting,  was  found  by  two 
witnesses  lying  on  the  ground,  covered  with 
wounds  made  by  47  large-size  shot  unable 
to  move,  and  in  a  dying  condition.  They 
asked  him  what  was  the  matter,  to  which 
he  replied  that  be  was  ijing.  They  then 
inquired,  'Did  you  see  who  shot  youT  And 
he  answered,  'Joe  Blair;  from  ambush;  two 
shots.'  This  was  about  5  o'clock  In  the  after- 
noon. The  wltoesses  then  procured  a  con- 
veyance and  removed  the  deceased  to  his 
home.  On  the  way  they  met  bis  sister,  and 
the  deceased  said  to  her :  'Come  kiss  me.  May: 
rm  dying.'  And  the  deceased  died  that  night 
a  few  minutes  before  11  o'clock.  These  tacts 
were  given  In  evidence,  and  thereupon  the 
court  admitted  as  a  dying  dedaratlon  the 
deceased's  answer  to  the  question,  'Did  yon 
see  who  shot  yon7  This  ruling  of  the  court 
Is  assigned  as  error  on  two  grounds:  First 
that  it  had  not  been  sufficiently  shown  that 
the  deceased  was  under  a  sense  of  Impend- 
ing death  at  the  time  he  made  the  declara- 
tion; and,  second,  that  the  statement  that 
Joe  Blair  shot  him  from  ambuth  was  a  merv 
opinion  or  conclusion.  As  to  the  first  ground, 
we  think  the  evidence  abundantly  shows  that 
the  deceased  was  under  the  sol&nn  convic- 
tion that  death  was  impending.  As  to  the 
second,  we  regard  the  declaration  as  a  state- 
ment  of  fact  and  not  a  mere  opinion.  The 
witness  said,  in  effect  that  he  saw  who  shot 
blm;  that  it  was  Joe  Blair;  that  the  latter 
was  In  ambush  and  fired  two  shots;  and 
every  statement  oontalned  In  tbe  dedan- 
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tlon,  im  Iti  fac^  was  one  of  fact  and  not  of 
mere  opinion.  Whether,  If  the  declaration 
was  the  expression  of  an  of^lon  based  on 
personal  knowledge  or  obserratlon,  and  not 
a  mere  guess,  It  would  have  been  competent, 
it  is  not  necessarr  to  decide.  But  see  Wig- 
more  on  Evidence,  S|  1447  and  1818." 

We  think  that  under  the  roles  laid  down 
In  these  cases  the  testimony  objected  to  was 
all  admissible. 

[4]  Foorth.  Appellant  cwtends  that  the 
court  erred  in  submitting  to  the  jury  an 
instruction  upon  the  subject  of  manslangb- 
ter,  upon  the  ground  that  appellant  was  ei- 
ther guilty  of  murder  or  nothing.  There  Is 
evidence  in  this  record,  however,  from  which 
provocation  can  easily  be  infrared,  and  also 
eWdence  from  which  may  be  Inferred  that 
the  killing  might  have  takoi  place  whm  the 
defendant  was  overcome  by  a  sudden  heat 
of  passion.  The  question  raised  is  not  new 
to  this  court  In  fact,  counsel  representing 
this  appellant  has  raised  the  same  question 
tn  at  least  oue  other  case  presented  to  this 
court  See  Boutcher  v.  State.  4  OkL  Cr.  676, 
111  Fac.  1006.  This  court  has  repeatedly 
held  that  where  there  Is  the  slightest  evi- 
dence that  would.  jostUy  the  giving  of  a  man- 
slaughter instruction,  or  would  support  such 
a  verdict,  the  court  should  Instruct  the  Jury 
ca  the  law  relative  to  manslaughter.  We 
do  not  think  that  the  defendant  should  be 
heard  to  complain  because  the  court  took  a 
very  charltabla  view  of  the  killing.  This  In- 
struction of  mandau^ter  was  a  very  merd- 
fol  act  toward  this  appelant;  and  we  can- 
not see  that  tids  case  sfaoold  be  reversed  and 
sent  taxik  for  a  new  trial  for  this  reasim, 
because  we  are  satisfied  that  any  honest 
Jury,  sworn  to  administer  the  law,  eould  ai^ 
rive  At  no  oonduslon  other  than  the  guilt 
of  this  defmdant  , 

In  the  case  of  John  Hopkins  v.  State,  4 
oa.  Or.  IM,  108  Fac.  420^  this  court  said: 
"It  is  always  the  duty  of  the  trial  court  to 
instrnct  on  the  law  of  manslaughter  If  there 
iB  any  evidence  that  tbe  allied  crime  might 
have  been  done  under  drcnmstances  that 
would  reduce  the  crime  from  murder  to  man- 
slaughter." 

In  other  words,  where  there  may  be  the 
slightest  doubt  In  the  mind  of  the  trial  court 
whether  the  crlm«  was  murder,  then  that 
doubt  should  be  resolved  In  favor  of  tbe  ac- 
cused and  a  manslaughter  Instruction  given. 

We  concur  with  appellant  in  believing  that 
the  testimony  tn  this  ceBe  would  have  sup- 
ported a  verdict  for  murder,  but  we  cannot 
reverse  a  conviction  because  the  Jury  has 
found  a  defendant  guilty  of  a  lesser  degree 
of  an  offense  than  that  of  wblch,  In  our  Judg- 
ment, he  should  have  been  convicted.  See 
Bums  V.  State,  129  Fac  657,  decided  at  the 
present  term. 

[I]  fifth.  Appellant  complains  at  the  re- 
fusal of  the  trial  court  to  submit  special  in- 
sbracUons  xequested.  It  is  not  error  for  the 


trial  court  to  refuse  to  submit  a  special  In- 
struction, although  It  may  be  a  correct  state- 
ment of  tbe  law,  where  such  Instruction  Is 
not  applicable  to  the  evidence,  or  where  the 
law  governing  the  question  iHresented  Is  cor- 
rectly stated  in  tbe  general  Instructions.  We 
find  that  the  general  Instructions  contain  all 
that  was  requested  in  the  special  Instructions 
that  was  applicable  to  the  evidence. 

[I]  Sixth,  Appellant  at  great  length  dis- 
cusses alleged  errors  in  the  trial  oonr^s  In- 
structions to  the  Jury.  We  fall  to  find,  how- 
ever, that  exceptions  as  required  by  law  were 
reserved  to  the  Instructlims  given.  See 
Boutcher  v.  State.  4  Okl.  Cr.  576,  111  Fac. 
1006.  In  the  absence  of  exceptions  required 
by  law,  we  can  only  examine  the  instructUms 
given  for  fundamental  error.  We  think  the 
instructions  are  substantially  correct 

[7]  Sev^tb.  Appdlanfa  motion  for  a  new 
trial  was  overruled,  and  he  was  sentenced 
by  the  court  on  tbe  16th  day  of  May,  t&lO. 
He  announced  his  determination  to  appeal, 
and  the  preliminary  steps  for  perfecting  tlie 
appeal  were  taken,  and  ai^lant  was  ad- 
mitted to  bail  to  abide  the  final  decision  of 
this  court  upon  this  am^eal.  Eleven  days 
later  appellant  filed  a  second  motion  for  a 
new  trial  upon  the  ground  of  alleged  newly 
discovered  evidence  Watvli^  a  namb«  ot 
objections  whldi  ml^t  be  urged  to  this  sec- 
ond motion.  It  Is  sufficient  to  say  It  Is  fatally 
dtfectlve  in  not  stating  folly  the  facts  irtiich 
would  make  the  matters  and  things  therein 
stated  newly  disoorwed;  and  there  is  no  ex- 
^anadon  as  to  why  tlila  alleged  evidence 
could  not  hare  been  ffiscovered  earlier  1^  the 
exercise  of  ^per  dillgenoa 

In  the  case  of  Drew  t.  States  6  Okl.  8^ 
118  Fac.  677.  Judge  Doyle,  speaking  for  this 
court,  said:  "A  motion  fbr  a  new  trial  on 
the  ground  of  nevriy  dlscomed  evidence, 
made  before  Judgment,  w  after  the  term  at 
which  the  defendant  was  convicted,  is  ad- 
dressed to  the, sound  discretion  of  the  trial 
court,  and  Its  ruling  thereon  will  not  be  dis* 
tarbed,  except  for  an  abuse  of  discretion;  the 
presumption  being  that  the  discretion  was 
properly  exerdsed." 

In  the  case  of  Johnson  v.  State,  5  Okl.  Or. 
4. 112  Pac.  761,  this  oourt  said:  "The  defend- 
ant filed  a  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  and 
claims  that  If  a  new  trial  were  granted  him 
he  would  be  able  to  proY6  by  Mollle  Ingram 
and  Lou  Johnson  that  the  prosecuting  witness 
In  this  cause  was  over  16  years  of  age  at  the 
time  of  the  commission  of  this  offense.  De- 
fendant alleges  that  since  his  arrest  on  the 
charge  of  this  case  he  has  been  confined  In 
Jail  and  been  unable  to  make  any  inquiries 
with  referoice  to  tbe  testimony  in  the  case; 
that  he  has  used  all  reasonable  diligence  In 
procuring  evidence  in  his  behalf;  and  that 
he  did  not  discover  the  testimony  of  the  said 
Lou  Johnson  and  Mollle  Ingram  until  after 
the  cfSiTtctloD.  Defendant  stated  that  he  had 
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exercised  due  diligence  Id  procuring  testi- 
mony In  his  behalf  before  the  trial  began. 
This  la  merely  the  statement  of  a  conclusion. 
Such  an  affidavit  should  state  the  facts,  so  as 
to  enable  the  court  to  see  that  dne  diligence 
had  been  exercised.  The  record  shows  that 
the  father  of  the  defendant  resided  at  Wood- 
vlUe.  With  the  least  effort  on  the  part  of 
the  defendant  or  bis  counsel,  he  should  have 
been  in  possession  of  the  alleged  facts  set  np 
In  his  motion  for  new  trial  long  before  the 
trial  of  this  case  took  place.  The  record  fur- 
ther shows  that  the  verdict  was  rendered 
against  the  defendant  the  same  day  on  which 
the  motion  for  new  trial  was  filed.  No  ex- 
planation was  made  as  to  ^ow  or  why  It  was 
that  the  defendant  could  discover  this  testi- 
mony as  soon  as  he  was  convicted,  bat  coald 
not  find  It  ont  before  the  trial.  Defendant 
had  had  a  preliminary  trial  at  which  the 
state's  evidence  was  introduced,  and  In  which 
he  was  represented  by  the  same  counsel  who 
represrated  him  in  the  final  triaL  The  town 
of  WoodviUe  is  about  16  miles  from  the  coun- 
ty seat,  where  the  trial  took  place.  It  is  not 
alleged  that  counsel  for  the  defendant  even 
visited  Woodrllle  to  make  an  investigation 
In  behalf  at  their  client ;  that  the  defendant 
or  bis  counsel  ever  even  requested  the  father 
of  the  defendant,  who  resided  at  WoodvUle, 
to  make  any  investigation  as  to  the  facts  of 
the  case,  lliey  rested  their  defense  entirely 
upon  the  hoi>e  that  the  Jury  would  believe 
the  testimony  of  the  defendant  rather  than 
the  testimony  of  the  prosecuting  witness. 
Under  these  drcumstances  it  was  too  late, 
after  the  conviction,  to  begin  to  exercise  that 
diligence  which  should  have  been  exercised 
before  the  trial.  Counsel  cannot  remain  idle 
before  a  trial  and.  after  there  has  been  a 
conviction,  discover  evidence  which  they  could 
bave  discovered  prior  to  the  trial  by  the  ex- 
ercise of  diligence,  and  thereby  obtain  a  new 
triaL  Hie  trial  of  a  criminal  case  is  a  very 
■erious  matter,  and  the  law  requires  that  de- 
fendants and  those  representing  them  must 
be  diligent  In  preparing  to  defend  their  cases. 
It  Is  their  duty  to  pr^are  their  cases  for 
trial  before  a  conviction  has  been  bad." 

In  the  case  of  Slater  v.  United  States,  1 
OkL  Gr.  278.  98  Foe.  Ill,  this  court  said: 
"In  Runnels  v.  States  28  Ark.  121,  it  Is  said: 
'Applications  for  new  trial  on  the  ground  of 
newly  discovered  evidence  are  to  be  received 
with  caution,  and  this  in  proportion  to  tlie 
magnitude  of  the  offensa  The  aK>Ucation 
should  be  corroborated  by  the  affidavits  of 
other  persons  than  the  accused,  and,  if  pos- 
Bible,  those  of  tlie  newly  discovered  witneas- 
es  themselves,  and  It  is  not  sufficient  for  the 
applicant  to  state  that  he  did  not  know  of 
the  extst«ice  of  the  testimony  In  time  to 
have  brought  it  forward  on  the  trial;  but 
it  must  appear  that  he  could  not  have  ascer- 
talpcd  it  by  reasonable  diligence.  Pleasant 
V.  State,  13  Ark.  362;  Graham  &  Water- 
man, New  Trials,  vol.  1,  pp.  4C2,  4S5,  and 
cases  cited.*   In  Twine,  Saddler  &  Sawuer 


V.  AUce  KUgore.  8  OkL  648,  89  Pac.  889, 
Judge  Burford  said:  'An  ai^llcation  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  must  show  that  the  api>tilant  nsed 
diligence  to  procure  and  present  the  evidence 
upon  the  trial,  and  the  facts  showing  due 
diligence  must  be  shown,  so  that  the  court 
may  determine  whether  the  diligence  used 
was  sufficient  Allen  v.  Bond,  112  Ind.  623, 
14  N.  E.  4d2;  Hamm  v.  Romloe,  98  Ind.  T7. 
There  is  no  riiowlng  in  the  case  at  bar  that 
the  defoidant  used  any  diligence  whatever 
to  procure  testimony  upon  whidi  their  mo- 
tion for  a  new  trial  Is  based ;  nor  is  tliwe 
any  allegation  to  the  effect  that  tbey  had  no 
knowledge  of  such  evidence  prior  to  the 
trial  of  said  cause.'  In  Flenrii^m  Mercantile 
Co.  V.  Oillesple.  14  OkL  143,  77  Fac.  1S3, 
Judge  Irwin  said:  fThe  next  assignment  of 
error  is  that  the  court  erred  in  refusing  to 
grant  plalntUf  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  It  la  a  wdl-refr- 
ognized  rule  of  this  court  that  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
will  not  be  sustained,  unless  it  afflnnatlvety 
appears  ftrom  the  affidavit  in  support  of  such 
motion  that  diligence  has  been  nsed  to  dis- 
cover such  testimony,  and  that  the  same 
could  not  hare  been  discovered  at  a  time 
prior  to  the  trial  by  the  use  of  reasonable 
diligence.  In  the  affidavit  in  support  of  the 
motion  for  a  new  trial  In  this  case,  the  gen- 
eral statement  Is  made  that  the  plalntiif  and 
Its  attorneys  have  used  every  possible  effort 
to  ascertain  the  names  of  these  witnesses  and 
the  facts  whereof  they  would  testify;  but 
it  does  not  appear  by  the  affidavit  what 
these  efforts  were,  or  in  what  manner  or 
how  tbey  Investigated  or  made  Inquiry  to  as- 
certain the  facts.'  The  above  cases  present 
our  views  of  the  law  upon  this  question 
clearly  and  fully.  In  this  case  the  affidavit 
is  silent  upon  the  question  of  diligence.  It 
is  therefore  fatally  defective,  and  the  trial 
court  did  not  err  In  refusing  to  grant  a  new 
trial  upon  this  ground.  An  affidavit  for  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence  must  set  out  the  proposed  evi- 
doice,  and  It  must  be  such  as  could  not  have 
been  secured  at  the  former  trial  by  reason- 
able diligence  on  the  part  of  the  defendant, 
which  fact  should  appear  In  the  affidavit 
If  possible,  it  ^ould  be  accompanied  by  the 
affidavit  of  the  newly  discovered  witnesses." 
See,  also.  Harper  t.  State,  7  OkL  Or.  QSl* 
124  Fac.  llie. 

There  are  several  other  asslgnm«its  of 
error  which  have  been  duly  considered,  but 
whldi  we  do  not  think  are  necessary  to  be 
discussed.  We  think  the  verdict  is  fully  sus- 
tained by  the  testimony,  and  that  no  mate- 
rial error  was  committed  upon  the  IriaL 

The  Judgment  of  the  lower  court  la  there- 
fore. In  all  things,  affirmed. 

ARMSTBON'Q,  P.  and  OOYLH^  3^  con- 
cur. 
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PBRBT  et  al.  t.  HOBLIT. 
(Supreme  Conrt  of  Oklahoma.    Dee.  8.  1912. 
RehearlDS  Denied  Jan.  28,  191S.) 

fByJUiuM  by  the  CmtrU) 

1.  Appeal  and  Ebbob  (I  564*>-Sbbviob  o» 
Case-Made— Extension  of  Timb. 

Neither  the  court  nor  the  judge  thereof  in 
vacation,  after  the  time  prescribed  by  toe  stat- 
ute or  granted  by  the  court  witbln  which  to 
prepare  and  serve  a  case-made  has  expired,  has 
power  to  extend  the  time  fixed  by  statute  or 
previously  granted  the  court  in  which  to  make 
and  serve  a  case-made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E™.  Cent  DiE.  H  2B01-2B06,  2655-2559; 
Dec.  tMg.  {  064.*^ 

2.  Appeal  ahd  Ebbob  (S  564*)— Case- Made- 
Extension  or  Time. 

A  judge  of  the  district  court  has  no  power 
to  extend  the  time  to  make  a  case-made  when 
he  is  out  of  the  state,  and  an  order  so  made 
is  absolutely  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2B01-2606,  2556-2659; 
Dec  Dig.  I  064.*^ 

Error  from  District  Court,  Grady  Gonntr; 
Frank  M.  Bailey.  Judge. 

Action  by  Oscar  Perry  and  others  against 
D.  L.  Hobllt  From  the  Judgment,  Ferry  and 
others  bring  error.  Dismissed. 

Bond  &  Melton  and  F.  E.  Riddle,  aU  of 
Cblckaslia.  for  plaintiffs  in  error.  B.  E. 
Davenport  and  Simpson  &  Holdluft  botb  of 
GUckasha,  and  J.  W.  Bartholomew,  of  Ok- 
laboma  CII7,  for  defendant  in  error. 

HAYES,  J.  [1]  This  proceeding  In  error  Is 
prosecuted  upon  petition  tn  error  and  case- 
made.  A  motion  to  dismiss  same  has  been 
filed  by  defendant  in  error,  urging  a  dismiss- 
al thereof  npon  the  ground  that  the  case- 
'made  is  void  for  two  reasona  On  the  12tb 
day  of  June  of  this  year  the  trial  conrt  made 
an  order  extending  the  time  within  which 
plaintiffs  in  error  could  serve  th^  case- 
made  for  a  period  of  60  days  from  that 
date.  This  period  of  time  expired  on  the 
11th  day  of  Ac^rust.  The  case-made  was  not 
served  dnring  said  period  of  time,  and  no 
further  extension  of  time  was  made  within 
that  period.  On  the  12th  day  of  AngusC  a 
eecond  order  of  extension  was  made,  and 
Bubseqnently  the  case-made  was  served  with- 
in the  time  attempted  by  this  second  order 
to  be  granted;  but  the  second  order  of  ex- 
tension was  void,  for  the  reason  that  It  was 
not  made  within  the  statntory  three  days' 
time  for  eorvlng  the  case-made,  nor  within 
any  time  extended  dnring  such  period.  So- 
Uss  T.  Davis,  28  Okl.  496,  114  Pac.  609. 

[2]  A  further  reason  why  the  second  order 
made  on  August  12th  Is  void  Is  that  at  the 
time  of  making  same  the  trial  judge  was 
without  the  state,  b^ng  at  that  time  in  tbe 
stete  of  Arkansas.  Blanchard  t.  IT.  S.,  6 
OkL  687,  62  Pac.  786. 


The  motion  to  dlsndsB  should  and  is, 
sustained. 

TUBNER,  C.  J.,  and  WILLIAMS  and 
DUNN,  JJ.,  concur;  KANE,  3^  not  partld- 
pating. 


PENNINGTON  et  aL  v.  NEWMAN. 
(Supreme  Court  of  Oklahonuu    Jan.  7,  1913.) 

(BiflUbu$  by  the  Court.) 

"L  EXECUTOBS  AND  Aduiniotbatobs  (8  533*)— 
AonoN  on  Bond— When  Maintainable. 
Neither  an  administrator,  nor  tbe  sureties 
on  his  bond,  may  be  sued  for  a  breach  of  his 
administrator's  bond  until  there  has  be«i  a  set- 
tlement or  final  accounting  in  the  tprobate) 
county  court,  and  a  decree  entered  therein, 
showing  a  balance  due,  or  some  other  breach  oi 
the  condlUons  of  the  bond,  and  a  fsilore  on  the 

Sart  of  the  administrator  to  Comply  with  tiie 
ecree  entered  on  the  settlement  or  accounting. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  2452-2457, 
2500;  Dec  Dig.  {  533.*] 

2.  BXBCDTOBS  AND  ADMINISTBATOBS  (i  12*)-- 
InVENTOBT — IHPBACHMENT. 

The  inventory  la  prima  facie  evidence  of 
the  extent  and  value  of  the  estate  which  has 
come  to  the  administrator's  hands,  but  he  may, 
in  proper  cases,  show  that,  through  inadvert- 
encft  ignorance,  or  mistake,  property  has  been 
put  into  it  which  did  not  in  fact  behHDg  tbm. 
■  [Ed.  Note.— For  other  cases,  see  Ekeenton 
and  Administrators,  Cent  Dig.  |  821;  Dec. 
Dig.  I  72.*] 

3.  EXBCUTOBS  AND  Aduinistbatobs  (|  72*} — 
In  VENTOBT— lUPEACHVENT. 

As  a  general  rule,  an  Inventory  may  not 
be  impeached  by  a  collateral  attack.  Tlie  prop- 
er method  of  correcting  it  Is  by  motion,  after 
notice,  in  the  court  where  the  administration 
case  is  pending. 

[Ed.  Note.— For  other  cases,  see  Bzeenton 
and  Administrators,  Cent  Dig.  |  821;  Dee. 
Dig.  f  72.*]  , 

Commissioners'  Opinion,  Dlvlaloa  Nu.  1. 
ESrror  from  Hask^  County  Oonrt;  A.  L. 
Beckett,  Judge. 

Action  by  Ullle  A.  Newman  against  O.  O. 
Pennington  and  othwi.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed. 

HoHey  &  Fannin,  of  Stlgler,  for  plaintiffs 
In  error.   J.  F.  Lawrence  of  Muskogee,  for 

defendant  in  error. 

ROBERTSON,  C.  C  O.  Pennington  Is  the 
duly  appointed,  qualified,  and  acting  admin- 
istrator of  tbe  estate  of  Wi.  M.  Newman, 
deceased.  On  March  27,  1909,  he  filed  In  the 
county  court  of  Haskell  county  an  Inventory 
and  appraisement  of  the  property  belonging 
to  the  estate,  which  inventory  showed  said 
estate  to  be  of  less  value  than  $1,500.  On 
September  6,  1909,  on  motion  of  defendant 
in  error,  Ullle  A.  Newman,  widow  of  de- 
ceased, an  order  was  made  by  the  county 
court,  setting  aside  "for  the  support  of  her- 
self and  minor  children  all  the  personal 
property  of  the  said  estate,  after  paying  tbe 
burial  «xpen8es  of  decedent,  and  the  expene- 


*ror  other  easse  see  same  tople  and  section  MUUBSR  In  Dsc.  Dig.  A  Am.  Dig.  Key-Mo.  Sarlss  *  Rap'r  Indans 
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ee  of  hla  last  Blckness,  and  the  coets  of  ad- 
ministration  of  said  estate,"  and  directing 
the  administrator  to  deliver  the  same  to  the 
widow.  No  accounting  on  the  part  of  the 
administrator,  of  any  kind  or  character,  has 
been  made,  nor  has  any  been  demanded,  nor 
has  the  administrator  been  discharged  or 
removed  from  office.  So  fiir  as  the  record 
before  us  shows,  the  order  hereinbefore  al- 
luded to,  settlnE  apart  the  personal  property 
of  said  estate  to  the  widow  and  minor  chil- 
dren. Is  the  last  order  made  by  tbe  court  In 
the  administration  of  said  estate.  On  May 
23,  1910,  tbe  widow  in  her  own  name  began 
this  action  in  tbe  county  court  to  recover 
the  value  of  certain  personal  property,  shown 
by  the  inventory  to  belong  to  the  estate, 
and  which  had  been  by  the  court  ordered  de- 
livered to  her,  but  which  the  administrator, 
for  various  reasons,  had  failed  to  turn  over. 
She  Joined  as  defendants  In  said  action  C. 
O.  Pennington^  the  administrator,  J.  E.  Pen- 
nington, O.  H.  Jones,  and  Cad  McConnell, 
the  sureties  on  the  administrator's  bond. 
The  defendants  demurred  to  the  petition, 
which  was  overruled  by  tbe  court,  where- 
upon they  answered,  and  alleged,  among 
other  thli^.  first,  that  tbe  court  bad  no  ]n- 
rlsdlctfam  to  try  and  determine  the  case; 
seoiHul,  a  general  denial;  third,  that  no  final 
or  otl^,  settlement,  ot  accounting  at  any 
kind  liad  ever  been  bad  as  required  by  law; 
toorth,  a  full  compliance  with  all  orders  of 
the  court;  fifth,  that  the  allegations  ot  tbe 
Inventory  wrae  nntnie,  In  that  it  abowed 
certain  personal  proper^  In  the  banda  of  the 
administrator,  wben  in  truth  and  in  fiict 
said  property  never  had  been  in  the  posses- 
alon  ot  the  administrator,  and  that  aald  en* 
try  <m  said  Umntory  bad  been  made  through 
mlstate;  sixth,  Uiat  the  propoty,  the  value 
ot  wbiCb  tba  suit  was  brought  to  recover, 
evw  tiunigb  it  had  belonged  to  the  estate, 
had  jwlor  to  the  appointment  of  tbe  admin- 
istrator been  disposed  of  by  the  heirs  of  said 
deceased,  witli  tbe  knowledge  approral,  and 
consmt  of  tbe  plaintUt.  PlalntitE  dununed 
to  paragraph  3,  6,  and  6  of  defendants'  an- 
swer, wbleb  dunnrrer  was  sustained  by  the 
courts  and  tJmebf  left  as  an  answer  to  the 
petition,  tbe  chall^ige  to  the  Jurisdiction  of 
tbe  court,  the  general  denial,  and  tbe  plea 
of  full  compliance  with  the  orders  of  tbe 
court.  Upon  the  hnues  thus  Joined  trial  was 
had.  to  a  Jury,  and  at  the  dose  of  the  evi- 
dence tbe  court  directed  a  verdict  In  favor 
of  the  plaintiff  for  the  full  amount  claimed. 
Motion  for  new  trial  was  filed  and  overruled, 
and  defKidants  iHroseeute  tbis  appeal  to  re- 
verse the  Jodgmoit  entered  upon  said  ver- 
dict 

[1]  Plaintiffs  in  error  rely  upon  three 
grounds  for  revossl,  the  first  being  the  al- 
leged error  of  the  court  in  overriding  their 
demurrer  to  plaintiffs*  petition.  Under  this 
flSHtgniwwit,  defendants  contend  that,  Inas* 
much  ss  tbe  action  Is  based  upon  the  bread: 


of  an  administrator's  bond,  it  most  appeal 
afiirmatirely  by  the  petition  that  there  has 
been  an  accounting  or  final  settlement,  and 
the  petition,  being  barren  of  any  such  allega- 
tion, was  therefore  fatally  defective.  This 
contention  Is  correct.  It  seems  to  be  the 
universal  boldlogs  of  the  courts  that  nelthv 
an  administrator,  nor  his  sureties,  can  be 
sued  on  the  bond  until  there  has  been  a  set- 
tlement, or  an  accounting,  in  the  probate 
court,  showing  a  balance  due,  or  some  other 
breadi  of  conditions  of  the  bond,  and  a  fail- 
ure on  the  part  of  the  administrator  to  com- 
ply with  the  decree  entered  on  the  settle- 
ment or  accounting.  In  IS  Cyc.  1280,  It  Is 
said:  "Befinre  a  creditor,  legatee,  or  distrib- 
utee can  sue  on  an  administration  bond  to 
enforce  payment  of  hla  claim  against  the  es- 
tate, the  liability  of  the  estate  must  be  es- 
tablished. So  a  creditor  cannot  sue  on  the 
bond  until  his  claim  baa  been  established 
by  a  Judgment,  or  has  been  ascertained  and 
allowed  by  the  probate  court,  nor  can  a  dis- 
tributee or  residuary  legatee  sue  on  the  bond 
until  the  amount  for  distribution  and  the 
persons  entitled  thereto  have  been  ascertain- 
ed by  the  probate  court"  In  support  of  the 
foregoing,  see,  also,  the  following:  Grady 
V.  Hughes,  80  Mich.  184,  44  K.  W.  lOSO;  Tud- 
hope  V.  Potts,  91  Mich.  490,  SI  N.  W.  1110; 
Gott  V.  Gulp,  45  Mich.  265,  7  N.  W.  767. 
Green  v.  Crelghton,  64  U.  S.  (23  Bow.)  90. 
16  Ia  Ed.  419;  Ghfiquette  v.  Ortet,  60  Cal. 
694 ;  Allen  v.  TUbny,  53  Oal  16;  Irwin  v. 
Baclnis,  25  Oal.  214,  85  Am.  Dec.  125:  In  re 
Allgler,  65  Oal.  228,  8  Pac.  849;  Gnrtiss  v. 
OurtlSB,  65  OaL  572,  4  Pac.  S78;  Welbe  v. 
Statbam,  67  OaL  84,  7  Pac.  143;  BeaU  t. 
Mew  Mexico,  16  WalL  586,  21  Ii.  Ed.  292: 
Oarv^  V.  U.  8.  nd.  &  Guar.  Co.,  77  App. 
Dlv.  891.  79  N.  Y.  Bnpp.  887;  Reed  t.  Hume, 
25  Utab,  248,  70  Paa  998;  Hudson  t.  Bar- 
ratt,  62  Kan.  1ST,  61  Pac.  737 ;  Eatoa  v.  Ben- 
efleld.  2  Blackt  (Ind.)  52;  BeUhiger  v. 
Thompson.  26  Or.  820,  37  Pac.  714,  40  Pac. 
229. 

Plaintlfls'  sole  reliance  is  on  tbe  decree 
autlutrlzlDg  and  wdering  the  administrator 
to  turn  over  and  deliver  to  tbe  widow  all 
the  personal  pnqperty  in  bis  hands  as  such 
administrator.  To  our  minds  this  is  not 
such  a  decree  as  is  contemplated  by  statute, 
or  the  authorities  dted  above.  It  is  al- 
together too  indefinite  sod  nacertaln  to 
charge  the  administrator  with  a  breach  of 
the  conditions  of  his  bond.  Thus  an  exam- 
ination of  that  decree  shows  that  tbe  admin- 
istrator "be  and  be  is  hereby  ordered  and  di- 
rected to  deliver  over  to  said  Llllie  A.  New- 
man, for  the  suppwt  of  harsdf  and  minor 
children,  all  of  the  personal  prc^vty  of  said 
estate,  after  pojHfV  tho  b«r(al  ewpen»e»  of 
decedent,  md  the  eapenaea  of  Mi  Uut  aMB- 
neea,  and  the  oostt  of  adtntntatrotUm  of  eaid 
ettate."  There  18  nothing  in  tbe  record  be^ 
fore  us  to  Oum  whether  or  not  the  burial 
exposes  of  tbe  deceased  liad  ben  paid,  or 
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trhether  or  not  the  expenses  of  bis  last  sick- 
ness had  hem  settled,  or  that  any  provision 
whate¥ar  had  twam  made  for  the  coats  of  ad- 
ministration. It  there  had  been  no  settle- 
ment or  final  account^  the  Item  of  expenses 
and  coetB  of  admlnistraUon  conld  not  be  as- 
certained, and,  imtU  the  sanfe  were  deter- 
mined, the  administrator  could  not  aaj  how 
mudi  of  the  mon^  In  his  possession,  if  any 
at  all,  would  be  left  for  dlstribna(m  under 
this  decree.  The  expenses  enumerated  In 
the  order  at  the  court  herelnaboTe  accord- 
ing to  the  terms  of  our  statute  must  be  paid 
out  of  the  estate^  and  this  order  distributing 
the  estate  to  the  widow  and  minor  children 
was  neceesarUy  made  subject  to  that  pro- 
vision of  the  statute. 

[t]  The  next  assignment  relied  upon  is 
that  the  court  emd  In  sustaining  plalutUTs 
demurrer  to  paragraphs  8,  B,  and  6  of  de- 
fmdantB'  answer.  lAe  third  count  of  the 
answer  alleged  tibat  no  final  or  other  settle- 
meat  ta  accounting  had  ever  been  made  as 
required  tgr  law,  the  fifth  that  the  allega- 
gations  of  the  Inraitory  were  untrue  to  that 
it  showed  certain  personal  property  In  the 
hands  of  the  administrator,  when.  In  truth 
and  In  teet;  said  vrvpettj  bad  never  been  in 
the  posBsssbm  of  the  administrator,  but  that 
said  entry,  on  Mid  inventory,  had  bem  made 
by  mistake,  and,  sixUi,  that  the  personal 
property,  the  value  of  wbidk  the  suit  was 
brought  to  recover,  even  though  it  had  be- 
longed to  the  estate,  bad,  ih^ot  to  the  ap- 
pointment of  the  administrate,  been  dis- 
posed of  by  the  hebrs  of  said  estate,  with 
the  knowledge,  approval,  and  consent  of  the 
plaintiff.  The  first  question  raised  1^  this 
assignment  has  been  hereinabove  disposed 
of,  and  no  further  oonsideration  will  be  glv- 
ax  It  here. 

Aa  to  the  fifth  count,  it  is  clear  to  our 
minds  that  the  inventory  and  appraisonent 
filed  by  the  administrator  is  (mly  prima  tede 
evidence  that  the  administrator  had  receiv- 
ed the  property  named  therein.  This  being 
true^  its  recitations  may  be  ratted  In  pn^ 
er  cases.  The  following  seems  to  be  the  rule: 
"Neither  the  invaatory,  nor  the  aK>raise- 
ment,  however,  Is  cmdnslTe  upon  any  vet- 
son,  and,  in  actions  and  against  an  execs 
utor  or  administrator.  It  Is  competent  to 
show  that  property  b^onging  to  the  estate 
was  improperly  or  inadvertently  omitted 
thertfmm,  or  tiut  the  property  therein  con- 
tained was  overvalued  or  undaFva]ued,orwas 
not  the  properly  of  the  deceased."  S  Bncy. 
Brldence,  445,  and  cases  cited.  In  Stew- 
art*s  Estate^  187  Pa.  ITS,  20  Aa  EKM,  it  is 
said:  *rnie  inventory  is  prima  flide  erl- 
deuce  of  the  extent  and  value  of  the  estete 
whldt  has  come  to  the  admhiistrator's 
hands,  but  he  may  atlU  show  that  throogb 
inadvertence,  ignorance^  or  mistake  property 
has  bea  pat  into  it  which  did  not  In  fact 
bdongthm." 

[S]  As  a  general  rule,  an  inventory  may 
not  be  Impeached  by  a  collateral  attack. 


The  proper  method  of  correcth^  It  is 
motion,  after  notice,  in  the  court  where  the 
administration  case  Is  pending.    Hence  we 
cannot  say  there  was  error  In  the  ruling  of 
the  court  on  that  point 

As  to  the  sixth  paragraph  of  the  answer, 
we  are  of  opinion  that  the  court  also  erred 
in  sustaining  the  demurrer.  The  record  clear- 
ly shows  that  prior  to  the  aiq;>ointm^t  of  an 
administrator,  Joe  Newman  and  V.  W.  New- 
manv  adult  sons  of  the  deceased  by  a  former 
wife,  and  Mm.  liUie  A.  Newman,  widow  and 
the  plaintiff  in  the  case  below,  made  and 
entered  into  an  agreement,  whereby  they 
consented  that  all  personal  and  perlriiable 
property  of  the  deceased  should  be  disposed 
of  by  Immediate  Invoice  and  sold,  and  that 
the  proceeds  of  the  sale  go  to  the  deceased's 
two  children,  namely,  Joe  Newman  and  Lon- 
nle  Newman.  This  was  such  an  agreement 
as  the  parties  under  the  law  and  the  facts 
of  tills  case  had  a  right  to  mak&  Tliere  is 
no  <»ntentlon  but  that  the  same  was  bwest- 
ly  and  voluntarily  made  and  entered  Into. 
The  widow  makes  no  diarge  of  fraud,  du- 
ress, or  undue  Infiuence  or  mistake  of  fact 
or  law.  It  she  can  show  that  the  contract 
between  herself  and  Joe  and  F.  W.  Newman 
was  inrocured  hr  fraud  and  that  the  ad- 
ministrator was  a  party  thereto,  or  through 
any  negllgoice  on  his  part,  the  property 
therdn  enumerated  was  lost  to  the  estate, 
she  might  be  heard  to  complain.  The  ad- 
ministrator (dtered  by  his  answer  to  show 
that  the  entry  on  the  Inventory  showjng  pos- 
session of  the  property  was  made  by  mis- 
take ;  that  it  should  have  hem  made  as  on 
entry  showing  ''claims  dn&  the  estate" ;  that 
the  widow  w6U  knew  what  became  of  tlie 
propoty;  that  she  had  roluntarlly  givoi  it 
to  the  diUdren  of  deceased  by  a  fbrmer  wife. 
There  Is  no  excuse  or  reason  offered  why 
tbis  i^reement  should  not  stand*  and  It 
seems  to  us  that  before  the  widow  will  be 
permitted  to  sue  the  administratis  tm  his 
bond  fbr  the  recovery  of  the  value  of  tile 
property  which  she  well  knew  he  had  neva 
received  0>vt  whidi  on  the  contrary  she 
had  disposed  of  herself)  would  be  little  short 
of  a  travesty  on  Justice,  and  she  ought  not 
to  be  permitted  to  maintain  such  an  action, 
as  it  would,  in  dfect,  be  a  frand  perpetrated 
upon  the  administrator  under  the  guise  of 
law.  These  contusions  rendw  it  unneces- 
sary to  notice  the  other  asslgnmmts  of  error 
urged  by  plaintiff  la  error  In  this  case. 

The  decree  made  by  the  county  court  was 
not  conclusive  against  the  jwindpal  or  the 
sureties  oa  his  bond,  fbr  the  reascm  that  It 
was  conditional.  Indefinite,  vague,  and  un- 
certain, in  l^t  It  did  not  Ascribe  the  prop- 
erty to  be  turned  ofer,  or  the  amount  to  be 
turned  over,  but  left  the  administrator  to 
turn  over  sndt  amount  as  he  might  have  In 
his  hands,  after  paying  the  burial  expenses, 
the  expoise  of  deeedoit^s  last  sicaness,  and 
the  cost  of  the  administration;  As  has  beoi 
said  hereinbefore,  it  vns  inqwsslUe,  under 
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that  order,  for  the  admloistrator  to  comply 
tberewltb  until  there  had  been  a  settlement 
or  final  accountiiig  In  the  probate  court,  and 
without  which  the  suit  to  say  the  least  waa 
prematurely  brought 

For  the  reasons  hereinbefore  enumerated, 
the  Judgment  of  the  county  court  of  Haskeii 
cDimty  Bhould  be  reversed. 

PER  CURIAM.  Adopted  in  wbola. 


CLARK  T.  FIRST  NAT.  BANK  OF  UAR- 

SBIIiLE»,  ILL. 
(Supreme  Court  of  Oklaboms.    Jan.  7,  1913.) 

(Byilaiui  bv  the  Court.) 

Appeal  and   Ebboa  <S  773*)— Rbvbbsai^ 

Failubk  to  File  Briefs. 

Where  counsel  for  plaintiff  in  error,  In  con- 
formity with  the  rules  of  this  court  has  prepar- 
ed, served,  and  filed  a  brief,  fn  wbicb,  with  oth- 
er contentions,  it  is  Insisted  that  the  judgment 
appraled  from  is  contrary  to  law,  and  is  not 
reasonably  supported  by  the  evidence,  and  there 
is  no  brief  filed,  and  no  reason  given  for  its 
absence,  on  the  part  of  the  defendant  in  error, 
this  court  is  not  required  to  search  the  record 
to  find  some  theory  upon  which  the  Judgment 
below  may  be. sustained;  hut,  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments oi  error  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the  peti- 
tion of  plaintiff  in  error. 

[Bi.  Note.— For  other  caeeiL  see  Appeal  and 
Ekrror,  Cent  Dig.  H  310^10&-3110;  Dec. 
Dig.  i  773,»1 

OommiflBloiiers'  Oi^on,  Ddvlalon  NO.  1. 
ShTor  tnm  Tnlaa  Ooonl;  Court ;  O.  S.  BooOi, 
Special  Judge. 

Action  by  tbe  FUit  National  Bank  of  Uar^ 
eeiUee,  IlL,  agalnat  A.  D.  caark.  Jndgmrat 
for  plaintiff,  and  deCndant  bzlngs  error. 
Reversed  and  remanded. 

J.  J.  Hendemm,  <tf  Tnlaa,  for  plalnUff  In 

error. 

ROBERTSON,  a  This  action  was  origi- 
nally commenced  in  the  county  court  of  Tulsa 
county  by  defendant  in  error  against  plain- 
tiff in  error  to  recover  a  balance  alleged  to 
be  due  and  unpaid  on  two  promissory  notes 
executed  at  Marseilles,  111.,  in  1904,  payment 
of  whdch  was  secured  by  chattel  mortgage. 
Tbe  record  shows  that  by  permission  of  tbe 
mortgagee  the  mortgagor  removed  the  mort- 
gaged property  from  Illinois  to  Kansas, 
where  tbe  same  waa  seized  and  sold  by  a 
constable  (without  complying  with  the  law 
applicable  to  the  foreclosure  of  the  mort- 
gage In  question),  for  tbe  sum  of  fSl,  when 
it  was  worth  $900,  as  Is  shown  by  the  special 
findings  of  the  trial  court  The  d^ndant, 
having  thereafter  r^oved  from  Kansas  to 
(MUahoma,  was  sued  by  plaintiff  for  the 
balance  alleged  to  be  due  on  said  note,  and 
Judgment  rendered  against  him,  and  from 
which  Judgment  he  ai^>eal8. 

Several  important  questions  are  involved 
in  tbe  correct  solution  of  this  case.  Defend- 


ant In  error,  for  reasons  best  known  to  It, 
has  failed  to  favor  us  with  a  brief  in  support 
of  its  Judgment  Plaintiff  in  error  has  filed 
a  bxdef,  and  baa  raised  questions  therein 
based  upon  tbe  assignments  of  error,  which 
seem  to  sustain  bis  view  of  the  case,  and 
convinces  us  that  tbe  Judgm^t  as  entered 
is  erroneous.  As  was  said  by  Justice  Kane  In 
First  Nat  Bank  (tf  Tishomlugo  t.  Bialr.  31 
Okl.  562,  122  Pac.  627:  "This  court  bas  held 
a  great  many  tdmes  that  where  counsel  for 
plaintiff  in  error,  in  conformity  with  tbe 
rules  of  this  court,  has  prepared,  served,  and 
filed  a  brief,  in  wMcb,  with  other  contai* 
tlons,  it  Is  Insisted  that  the  Jodgment  and 
verdict  appealed  from  are  not  reasonably 
supported  by  tbe  evldwoe^  and  there  Is  no 
brief  filed,  and  no  reason  given  for  its  ab- 
sence, on  tbe  part  of  tbe  defendant  in  error, 
this  court  is  not  required  to  aeardi  the  rec- 
ord to  find  some  theory  upon  wbl^  the  Judg- 
ment  below  may  be  sn stained;  but  where 
tbe  brief  filed  ^ipears  reasonably  to  sni^ 
tain  tbe  assignments  of  error,  tbe  oonrt  may 
reverse  the  Judgmoit  In  accordance  witb  the 
prayer  of  the  petition  of  plaintiff  in  error." 
See,  also,  Rndd  t.  Wdlson  et  al.,  S2  OU. 
86, 121  Paa  262,  and  cases  there  dted. 

We  are  therefore  of  opinion  that  tbe  Judg- 
moit  of  the  county  court  of  Tnlaa  coun^ 
Bhould  be  reversed  and  tbe  cause  remanded, 
witb  Instructions  to  grant  a  new  trlaL 

PBR  CURIAM.  Adopted  In  wbola 


SCIHAFFEIR  v.  TROtTTWBlN. 
(Supreme  Court  of  (Mtlaboma.    Jan.  7,  1918.> 

(BvUahmt  by  the  Court.) 

L  Attobnet  aho  Client  (|  17*)— Bond— Va- 
lidity. 

An  appeal  bond,  signed  by  a  licensed  at- 
torney who  was  employed  In  the  trial  of  the 
case,  by  virtue  of  section  27S,  Comp.  Laws 

1909.  is  absolutely  void. 

[Ed.  Note.— For  otfaer  cases,  see  Attorney  and 
Client,  Cent  Dig.  |  25;  Dec.  Dig.  1 17.*] 

2.  Appeal   and   Elsaoa   (|  390*)-^ond— 

Amendment. 

Sach  bond,  being  void,  cannot  be  amended 
after  the  time  tor  taking  the  appeal  has  eq»ir^. 

[Ed.  Note.— For  otiier  csseiL  sea  Appeal  and 
Erxorj  C^t^  Dig.  %%  20rr-2ft84.  M^TDec. 

Gommlsslonm'  OplniMi,  Dlvlsicm  No.  1» 
Error  from  Sequoyah  County  Oonrt;  W.  N. 
UttleJotan,  Judge. 

Action  by  Geoise  Scfaaffer  against  B. 
Troutweln.    From  an  order  of  tbe  coanty 
court  dismissing  an  appeal  tnm  a  Justice  ot 
tbe  peace,  Sdiaffbr  brtngs  error.  Afllnned. 

Watts  &  Breedlova^  of  SalUaaw,  tor  ^aln- 
tlff  in  error. 

ROBERTSON,  a  This  action  was  orig- 
inally begun  in  tbe  Justice  of  the  peace  court 
of  Sequoyah  county  by  E.  W.  Troutweln,  de- 
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fffiidant  In  errtnr,  against  George  Schaffer. 
plaintiff  In  error.  Judgment  was  rendered 
In  the  justice  court  against  Schaffer,  who 
sought  an  aiq;>eal  to  the  county  court,  and 
gave  an  appeal  bond  signed  by  Jess  W.  Watts, 
one  of  hlB  attorneys  in  the  trial  of  the  cause 
before  the  Justice  of  the  peace.  This  appeal 
bond  was  approved  by  the  Justice  of  the 
peace,  and,  together  with  a  transcript,  was 
sent  to  the  county  court,  where,  on  motion 
of  appellee,  the  appeal  was  dismissed  for  the 
.  reason  "that  the  appeal  bond  herein  Is  ab- 
solutely void,  because  Jess  W.  Watts,  a  li- 
censed attorney  of  this  state,  who  has  been 
employed  as  counselor  of  appellant,  and  a 
partner  of  the  firm  of  Watts  &  Breedlove,  the 
attorneys  for  said  appellant,  signed  said  In- 
Btrument  as  surety  ou  the  purported  bond, 
in  violation  of  law  found  in  section  241  of 
the  Revised  and  Annotated  Statutes  of  1908," 
etc.  It  Is  admitted  by  counsel  for  plaintiff 
in  error  that  the  grounds  laid  in  the  motion 
to  dismiss  the  appeal  are  true,  and  therefore 
the  only  question  presented  by  the  record  is 
the  correctness  of  the  action  of  the  lower 
court  In  holding  the  appeal  bond  void. 

[1]  The  lower  court  held  the  bond  void  un- 
der and  by  virtue  of  the  section  of  the  stat- 
ute referred  to  In  the  motion,  which  statute 
was  brought  over  from  the  t^ritory  of  Okla- 
homa by  the  Schedule  to  the  Constitution, 
the  same  being  section  241,  1  Wilson's  Ann. 
Statutes  Okla.  1903  (section  273,  Comp.  Laws 
1900),  and  wbicb  reads  as  follows:  "Licensed 
attorneys  of  this  state  are  prohibited  from 
signing  any  bonds  as  surety  In  any  civil  or 
criminal  action,  In  which  they  may  be  em- 
ployed as  counselors,  pending  or  about  to  be 
commenced  In  any  of  the  courts  of  this  state, 
or  before  any  Justice  of  the  peace.  All  such 
bonds  shall  be  absolutely  void,  and  no  i)enalty 
can  be  recovered  of  the  attorney  signing  the 
aame."  Counsel  for  plaintiff  In  error  con- 
tends that  the  name  of  the  attorney  on  the 
bond  Is  merely  surplusage,  and  that  we  must 
look  to  the  intention  of  tiie  L^lalature  in 
order  to  determine  the  purpose  for  whldi  this 
act  was  passed,  and  that  the  only  constme- 
tlon  that  can  be  placed  on  the  statute  In 
question  Is  that  it  was  Intended,  not  to  dia* 
quall^  an  attorney  from  becoming  'surety  on 
a  bond,  but  to  prevent  blm  from  being  an- 
noyed by  clients  In  the  matter  of  ^gntng 
bonds  for  them;  In  other  words;  it  is  a  priv- 
ilege, which  the  attorney  may  waive.  As  we 
view  the  matter,  we  need  not  concern  onr- 
Hi^Tes  with  that  question  at  this  time,  for 
we  are  permitted  to  look  to  the  intent  of  the 
Legislature  In  the  enactment  of  statutes  only 
when  the  meaning  of  the  act  complained  of 
la  vague  and  obscuK.  Hie  statute  In  this 
case  needs  no  such  aid,  for  Its  meanti^  and 
purpose  are  obvious  from  a  casual  reading. 
Thus  it  mnvides  that  'nicensed  attorneys 
are  prohlMted  from  signing  any  bonds  in  any 
action  In  which  th^  are  employed  as  coun- 
sdon^  •  •  • "  and  that  "aU  such  bonds 


shall  be  absolutely  void,"  etc  To  our  minds 
language  could  not  convey  more  clearly  the 
Intention  of  the  Legislature.  The  bond.  If 
signed  by  such  an  attorney,  Is  absolutely  void. 

In  the  case  of  Sherman  v.  State,  4  Kan. 
S70,  relied  upon  by  counsel  for  plaintiff  in 
error,  as  sustaining  the  theory  that  the  act 
only  gives  to  attorneys  a  personal  privilege, 
which  may  be  Waived,  if  they  so  choose,  does 
not  ai^ly  to  the  statute  under  consideration. 
The  Kansas  Statute  (L.  1867,  |  1,  p.  46)  is  , 
not  nearly  so  comprehensive  as  ours.  It 
reeds  as  follows:  "That  no  state  or  county 
officers,  or  their  deputies,  shall  be  taken  as 
surety  on  the  bond  of  any  administrator,  ex- 
ecutor, or  other  officer,  from  whom,  by  law, 
bond  is  or  may  be  required,  and  no  practic- 
ing attorney  shall  be  taken  on  any  official 
bond,  or  bond  in  any  legal  proceeding  as 
aforesaid,  in  the  district  in  which  he  may  re- 
side; and  If  any  such  officer  or  deputy  is 
surety  in  any  such  t>ond  filed  in  any  office, 
provided  by  law  for  the  deposit  thereof,  such 
officer  with  whom  such  bond  Is  filed,  shall, 
within  thirty  days  from  and  after  the  tak- 
ing effect  of  this  act,  notify  the  principal  ou 
such  bond  to  give  additional  security,  whldi 
shall  be  apiHTOved  as  the  law  requires."  TiiVB 
It  is  seen  that  the  Kansas  statute  only  pro- 
hibits an  attorney  from  being  taken  on  such 
a  bond;  while  ours  not  only  prohibits  the 
attorney  from  signing,  but  In  express  and 
emphatic  language  follows  such  prohibition 
by  the  declaration  that  "such  bonds  shall  be 
absolutely  void,"  etc.  The  Ohio,  Illinois,  and 
Missouri  authoiltles  dted  In  the  Sherman 
Case,  supra,  are  based  on  statutes  similar  to 
the  Kansas  statute,  none  of  them  containing 
the  declaration  that  such  bonds  shall  be  void, 
and  therefore  do  not  apply  to  the  question 
herein.  In  Towle  v.  Bradley,  2  8.  D.  472,  GO 
N.  W.  1007,  It  is  held  that  a  statute  prohibit- 
ing an  attorney  from  signing  a  bond  as  sure- 
ty, does  not  confer  a  personal  privily  which 
can  be  waived,  but  "on  tiie  grounds  of  public 
policy,  the  statute  Intends  to  and  does,  dls- 
quall^  him  absolutely  from  entering  Intb 
any  such  contract"  The  South  Dakota  stat- 
ute, however,  contains  no  provlsl<m  that  '^ucb 
bonds  shall  be  absolutdy  void." 

The  jffindple  Involved  In  the  jvovldons  of 
this  statute  was  first  recognized  and  enforced 
as  a  rule  of  court  In  England  in  1654  (1  Tldd. 
Pr.  240),  and  luu  been  quite  generally  adopt- 
ed in  this  country  by  rule  of  court  or  by 
statute  (4  Oyc  filQ.  Compered  with  the 
statutes  on  this  subject  In  force  in  other 
states.  It  is  found  that  none  are  as  com- 
prehensive or  far-r«icliing  in  their  effect  as 
the  one  under  consideration.  So  far  as  we 
have  been  able  to  determine,  none  provide 
that  *^nidi  bonds  shall  be  absolute  void," 
etc  In  nearly  all  Uie  states,  under  statutes 
of  more  narrow  import  and  meaning,  the 
courts  hold  that  the  bond  signed  by  an  at- 
torney are,  at  most,  only  dtfective,  and  may 
be  amended.   Some  hold  thaf  the  attorney. 
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after  slgnlnf  Is  estopped  from  denying  liabil- 
ity; others  hold  that  the  signing  being  a 
violation  of  a  rule  of  court,  Bubjects  the  at- 
torney to  the  disciplinary  powers  of  the  court 
as  for  contempt;  none,  so  far  as  we  hare 
observed,  hold  the  bond  void  on  account  of  an 
attorney  signing  as  surety.  The  subject,  how- 
ever, being  one  clearly  within  the  powers  of 
the  Legislature,  and  the  law  being  one  de- 
manded on  account  of  public  policy,  and 
the  legislature  having  spoken  In  such  "posi- 
tive language,  leaves  the  courts  but  little  to 
say  on  the  question.  There  is  no  room  for 
conatructloii,  or  Judicial  legislation,  and 
whether  or  not  the  provision  complained  of  is 
a  wise  exercise  of  legislative  discretion  Is  a 
matter  that  does  not  concern  the  courts.  We 
must  hold  that  the  bond  in  question,  by  rea- 
son of  this  statute,  Is  absolutely  void. 

[2]  There  Is  do  merit  In  the  farther  con- 
tention that  the  court  erred  in  refusing  to 
permit  plaintiff  In  error  to  amend  the  bond 
In  the  county  court  If  the  bond  was  void, 
whldi  it  was,  then  there  was  nothing  to 
amend.  Washburn  v.  IManey,  30  Okl.  789, 
120  Paa620. 

No  error  appearing  In  the  record,  the  Jnd^ 
ment  of  tdie  county  court  of  Seqnojah  county 
should  be  affirmed. 

PBB  CURIAM.  Adopted  In  whole. 


COOMBS  et  aL  v.  COOK. 
(Supreme  Gonrt  of  Oklahoma.    Dec.  S,  1912. 
Behearing  Denied  Jan.  28,  1913.) 

(BylMtu  by  «k«  Court.) 

1.  EviDKiTon  (I  1S8*)— Adoftior— Best  Evi- 
dence. 

Where,  under  provisions  of  a  statute,  an 
adoption  ta  effected  by  order  or  decree  of  the 
court,  the  records  of  such  court  constitute  the 
best  evidence  by  which  such  adoption  may  be 
established. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81  472.  478,  474)6-604,  606-C26: 

De&  Dig.  I  iba»]        .    «  ™. 

2.  BvinnncB  (S  178*)— Adoption— Bsn  Evi- 

DKNCB— liOSS  OF  RECOBD. 

Where  the  records  of  the  court  have  been 
destroyed  by  fire,  proof  of  the  contents  of  such 
records  by  parol  testimony  may  theo  be  made, 
and  drcumstantial  evidence  Introduced,  includ- 
ing acts  and  declarations  of  an  adoptmg  par- 
ent, relative  to  such  adoption,  for  the  purpose 
of  establishing  the  adoption. 

[Efd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  580-694;  Dec  Dig.  S  178.*] 

8.  Adoption  (|  17*)— Pabol  Evidence— Db- 
stbuction. 

Where  many  years  have  elapsed  since  an 
adoption  proceeding  was  bad,  and  the  records 
of  the  court  have  been  destroyed  by  fire,  dur- 
ing which  time  the  judge  of  the  coart  and  the 
clerk  thereof  have  died,  proof  by  a  witness 
tlutt  he  was  present  in  court  at  the  time  of  the 
proceeding,  nanded  the  petition  for  adoption 
to  the  Judge,  beard  the  order  of  the  court 
thereon  made,  and,  after  the  petition  and  order 
had  been  spread  of  record,  read  the  same,  and 
that  it  decreed  an  adoption  of  the  child,  and 
where  proof  established  that  the  child  lived 


from  said  time,  until  the  death  d  the  adopting 
parent  with  the  adopting  parent,  was  recog- 
nized by  the  adopting  parent  as  her  child,  and 
referred  to  by  her  as  her  adopted  child,  and 
where  the  jurudictlonal  facts  appear,  a  finding 
that  the  adoption  occurred,  in  the  abaence  of 
any  contrary  evidence,  should  be  sustained. 

[Sid.  Note.*— For  other  cases,  sea  Adoption, 
Cent  Dig.  i  S;  Dec  Dig.  |  17>] 
4.  Appeai  ahd  Bbkob  (I  171*)— CHAiian  of 

Theobt. 

One  who  has  tried  his  case  in  the  trial 
court  upon  one  theory  and  lost  will  not  be  per- 
mitted on  appeal  to  this  court  to  change  front 
and  try  to  prevail  upon  a  different  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1053-1003,  1068,  1007, 
1161-1166;   Dec  Dig.  S  171.*] 

Enw  from  District  Court,  UcOnrtalD 
County;  D.  A.  BichardSMi,  Judge. 

Action  by  Le^  Coombs  and  L.  D.  Owsley 
against  Betsy  Cook,  nSe  Dnrant  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

Montgomery  &  O'Meara,  of  BartleSTiUe, 
for  plaintiffs  In  error.  Spanldlng  4  Cur,  <tf 
Garvin,  for  defendant  In  error. 

HATES,  J.  Plftintlflt  in  error  brooi^t  this 
action  in  the  court  below  to  quiet  title  to 
an  undivided  lult  Intwest  In  a  certain  tract 
of  land  conalatlng  of  226  acres,  situated  in 
McCnrtain  county  In  this  stat^  and  to  ob- 
tain a  decree  of  partition.  They  allege  in 
their  petition  in  the  court  below  that  the 
land  In  ccmtroversy  was  originally  allotted 
by  one  Isabel  O'Bannon,  a  member  of  the 
Choctaw  tribe  of  Indians  by  blood,  wlu^  aft 
er  taking  said  allotment,  died  in  the  month 
of  March,  1007.  She  1^  surviving  her  no 
children,  no  brothers  or  sisters,  and  neither 
father  nor  motlier.  She  died  intestate,  and 
left  surviving  her  husband.  Jack  O'Bannon, 
and  one  niece  and  one  nephew,  to  wit,  Mary 
and  Alfred  James,  who  are  the  children  of 
a  deceased  brother,  and  five  children  of  a 
deceased  sister.  Plaintiffs  allege  that  by 
virtue  of  a  conveyance  from  the  nephew  and 
niece  of  the  deceased  brother,  they  are  the 
owners  of  the  undivided  half  Interest  in  Is- 
abel O'Bannon's  allotment  and  that  the  five 
children  of  decedent's  deceased  sister  are 
the  owners  of  the  other  half  interest  AH  of 
said  children  are  made  parties  to  this  pro- 
ceeding. They  allege  further  that  Jack  O'- 
Bannon, the  husband  of  deceased,  is  claim- 
ing to  hold  said  land  by  virtue  of  some  con- 
veyance from  one  Betsy  Cook,  who  claims 
some  title  and  Interest  therein,  but  allege 
that  neither  Jack  O'Bannon  nor  Betsy  Cook 
have  any  Interest  or  title  whatever  in  said 
land,  and  pray  that  Jack  O'Bannon  and  Bet- 
sy Cook  be  required  to  plead  whatever  title 
or  interest  therein  they  claim.  Defendant 
in  error  Jack  03annon,  by  his  separate  an- 
swer filed,  makes  only  the  following  claim 
of  interest  In  the  land :  He  alleges  that  he 
and  Isabel  O'Bannon  lived  together  as  hus- 
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band  and  wife  untU  her  death,  and  during 
said  Ume  resided  npon  the  land  In  contro- 
versy; that  he  cleared  up  some  of  the  land 
and  put  a  portion  thereof  In  ciHtlTatlon,  and 
pat  other  valnable  and  lasting  im[>TOTements 
thereon ;  that  he  is  now  in  possession  of  the 
land,  and  has  not  recelve<l  any  pay  for  the 
Improvements,  and  he  asks  that  it  be  decreed 
that  he  has  a  lien  on  the  lands  for  the  Tslne 
of  the  Improvements.  By  agreement  of  the 
parties,  his  claim  is  eliminated  from  the  case 
until  the  Issues  between  the  other  parties  are 
disposed  ot 

Dtfendant  in  error,  by  her  separate  an- 
swer, alleges  that  she  is  the  sole  owner  in 
fee  simile  of  the  lands  in  controversy  by 
r«tson  of  tile  fact  that  the  said  IsaMU  O'- 
Bannon,  In  the  year  1892,  duly  adopted  her 
(the  said  Beta?  Cook)  as  her  child;  that 
sndi  adoption  was  made  in  the  county  court 
of  TowBon  county,  Oboctaw  Nation,  whitih 
was  a  court  of  record;  that  she  la  a  citizen 
of  the  Oboctaw  Nation;  that  aU  the  records 
and  written  evidence  of  said  adopUon  have 
been  destroyed  and  are  beyond  the  reach, 
and  cannot  be  secored  by  her;  but  that 
she  would  offer  testlnumy  at  the  trial  to 
pron  sudi  ad<qitlon.  Upon  these  tacts  she 
alleges  that  abe  la  tba  sole  ta^  of  Isabel 
O'Banuon,  and  asks  for  a  decree  against  the 
plain tlfTs  and  her  codefendants,  adjudging 
her  the  owner  of  the  title  to  the  land,  sub* 
Ject  to  whatever  eanltlefl,  if  any,  the  defend- 
ant Jade  O'Bannon  may  baveu  ^le  other 
fendants  made  no  answer  and  filed  no  otbor 
pleading  of  any  character. 

The  case  w«a  tried  to  the  court  without  a 
Jnry.  Before  any  evidence  was  heard,  the 
following  stlpalatlon  was  made  In  open 
court:  **For  the  purposes  of  tbis  trial,  it 
is  stipulated  in  open  court  between  attorneys 
for  the  plaintiffs  and  the  attorneys  for  Bet- 
sy Cook  that  the  land  in  controversy  was  the 
allotment  of  Isabel  O'Bannon,  who  was  en- 
rolled as  a  full-blood  Choctaw,  and  who  died 
Intestate  In  McCurtaln  county.  It  is  further 
stipulated  that  the  defendant,  Betsy  Cook, 
formerly  Betsy  Durant,  is  enrolled  opposite 
enrollment  No.  2083  as  a  fnll-blood  Choctaw, 
and  said  certiflcate  Is  made  a  part  of  this 
stipulation.  It  is  further  stipnlated  that 
Davis  James,  Rachel  James,  and  Margaret 
Keel  have  conveyed  to  the  plaintiffs  their  in- 
terest ^n  the  land  described  in  this  petition, 
which  interest  depends  on  the  ascertainment 
of  the  question  of  adoption  In  this  case.  It 
Is  further  stipulated  that  the  only  Issue  of 
law  and  fact  between  the  defendant,  Betsy 
Cook,  and  the  plaintiffs  is  the  fact  and  suffi- 
ciency of  the  adoption  pleaded  as  a  separate 
answer  of  Betsy  Cook.'* 

The  trial  court  found  the  Issues  generally 
In  favor  of  Betsy  Cook  and  against  the  plain- 
tiffs, and  found  specially  that  Isabel  O'Ban- 
non was  a  Choctaw  Indian,  and  that  in  the 
year  1892  she  adopted  Betsy  Cook,  as  allied 
in  her  answer,  in  accordance  with  the  laws 


of  tbe  Choctaw  Nation ;  that  she  died  In 
March,  1907,  after  having  taken  as  her  al- 
lotment the  land  in  controversy;  that  she 
left  surviving  her  as  her  kinsmen  only  the 
persons  named  in  plaintiffs*  petition;  and 
that  Betsy  Cook,  as  her  legally  adopted  child, 
is  the  sole  and  only  heir  to  her  estate,  and 
rendered  Judgment  in  her  favor  accordingly, 
from  which  Judgment  on^  plaintiffs  in  error, 
plaintiffs  below,  prosecute  this  appeeL 

AU  of  defendant's  evidence,  by  which  the 
fact  of  -her  adoption  was  established,  was 
parol  evidence,  made  after  proof  that  the 
records  of  the  court  in  which  the  order  of 
adoption  was  made  had  been  destroyed. 
Plaintiffs  rely  for  reversal  of  the  cause  up- 
on four  contentions :  First,  that  the  evidence 
fails  to  establish  Uiat  there  was  ever  a  rec- 
ord in  any  court  that  had  Jurisdiction ;  sec- 
ond, that.  If  such  record  ever  existed,  the 
evidence  does  not  establish  that  it  is  lost 
and  cannot,  tbe  uerdse  of  pn^er  dill- 
gence  and  seardi,  be  fOnnd;  third,  that  the 
contents  of  such  record  has  not  bem  abown; 
fourth,  that,  if  the  eridenoo  establlsheB  an 
adc^tton  undor  tbe  laws  of  tbe  Oboctaw  Na- 
tion, die  statutes  of  that  nation,  in  so  far 
as  made  part  of  tbe  evidence  at  this  trial, 
fail  to  show  that  an  adt^tton  of  a  cblld  has 
the  effect  to  confer  npon  It  the  right  to  In- 
herit from  the  adopting  parent.  The  first 
three  of  these  contentions  may  be  discussed 
-together. 

Defendant  In  error  pleaded  In  bis  answer 
and  proved  the  following  tribal  statute  of 
tbe  Oboctaw  Nation :  "Any  person  or  persons 
who  may  wldi  to  ajSapt  an  lll^timate  or 
orphan  child  or  tddldren  sball  file  a  petition 
to  that  effect  with  the  clerk  of  tbe  county 
they  may  reside  In,  which  shall  remain  on 
file  for  SO  days;  and,  if  no  legal  or  just 
cause  is  shown  why  the  petition  shall  not  be 
granted,  then  the  county  judge  shall  grant 
the  petition  and  cause  the  same  to  be  re- 
corded in  the  county  clerk's  office,  after  which 
the  adoption  shall  be  as  binding  as  If  done 
by  special  act  of  the  general  coundL" 

[1}  Where,  under  the  provisions  of  thestat- 
□te,  an  adoption  is  effected  by  an  order  of 
the  court,  the  records  of  such  court  constitute 
the  evidence  by  which  such  adoption  may  be 
established.  Quinn  v.  Qulnn,  6  8.  D.  328,  68 
N.  W.  808,  49  Am.  St  Rep.  876.  ■ 

[2]  In  tbe  absence  of  proof  of  such  order 
of  adoption  by  the  court,  as  provided  by  the 
statute,  no  presumption  of  adoption  will  arise 
from  the  fact  that  a  child  has  lived  with  a 
person,  who  Is  not  his  parent,  and  has  been 
treated  as  a  child;  but,  where  the  records  of 
the  court  or  tbe  adoption  paper  has  been 
destroyed  or  lost,  proof  of  the  contents  of 
such  records  or  papers  by  parol  testimony 
then  may  be  made,  and  circumstantial  ev- 
idence, Including  acts  and  declarations  of 
the  adopting  parent  relative  to  such  adoption, 
may  be  admitted.  Haworth  v.  Hawortb  et 
al,  128  Mo.  App;  808,  100  &  W.  581;  Moore 
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et  al.  T.  Bryant,  10  Tex.  Ot.  App.  131,  81  S. 
W.  223;  Kennedy  t.  Borah,  226  lU.  243,  80 
N.  E,  707.  All  the  evidence  relatlre  to  de- 
fendant's adoption  is  practically  oncontro- 
verted  by  plaintiffs.  The  eviuence  estab- 
lishes that  she  la  an  illeKltimate  child  of  a 
woman  who  was  killed  while  defendant  was 
a  very  small  infant;  that  defendant  was  tak- 
en by  Isabel  O'Bannon,  when  defendant  was 
between  one  and  two  years  of  age ;  that  she 
constantly  lived  with  Isabel  O'Bannon  until 
the  death  of  Isabel  (VBamion;  that  during 
all  of  this  time  she  was  treated  by  deceased 
as  her  child,  and  deceased  had  at  ^different 
times  made  statem^ts  that  she  was  her 
adopted  cblld.  All  the  evidence  establishes 
that  both  defendant  and  Isabel  O'Bannon, 
since  the  birth  of  the  former,  have  continu- 
ously resided  in  Towson  county  of  tbe  Choc- 
taw Nation  until  the  admission  of  the  state, 
at  which  time  the  territory  constituting  that 
county  became  part  of  Choctaw  county  of 
this  state.  Tbe  exact  date  when  the  order 
of  adoption  wag  made  by  the  tribal  county 
court  Is  not  clear;  bat  all  the  evidence 
idaces  It  somewbeie  between  the  first  part  of 
the  year  1892  and  the  early  part  of  tbe 
following  year.  One  witness  by  the  name  of 
Wilson,  who  was  district  Judge  of  the  Choc- 
taw Nation  for  Towschi  county  at  the  time 
of  the  admission  of  the  state,  teaUfies  that  he 
had  resided  In  Towson  county  during  his  en- 
tire  life;  that  In  1882  and  1893  his  fftther 
was  county  judge  of  said  county;  that  he 
had  been  familiar  with  the  records  and  af- 
fairs of  the  county  conrt  of  that  county; 
that  tbe  records  of  that  court,  made  tcom 
1890  to  1894,  were  burned;  that  the  countr 
derk  kept  said  records  at  his  home,  as  there 
was  no  office  tor  them  to  be  kept  in  at  the 
tune;  and  that  tbe  clerk's  residence  was 
burned  and  the  reoo^  of  the  court  destroy- 
ed, BO  that  they  were  never  bron^t  back  to 
court  He  did  not  remember  the  exact  date 
of  tbe  fire,  but  that  It  occurred  along  about 
1804  or  1895.  During  this  Ume  Henry  Wil- 
liams was  clerk  of  the  county.  Both  he  and 
the  Judge  of  the  count?  court  at  the  time  of 
the  adoption  proceeding  have  been  dead  for 
a  number  of  years. 

Another  witness,  who  for  a  number  of 
years  was  an  officer  of  Towson  county,  either 
in  the  capacity  of  sheriff,  deputy  sheriff,  or 
BpeclAl  ranger,  testifies  also  that  the  records 
of  the  county  court  during  tbe  years  1892  and 
1893  were  burned  up;  the  exact  date  of  the 
tire  be  could  not  give,  but  thought  It  was 
about  the  year  1897,  which  date  he  fixed  by 
the  fact  that  on  the  1st  day  of  October,  1898, 
he  qualified  as  sheriff  of  tbe  county.  He  tes- 
tifies that,  after  the  burning  of  tbe  county 
clerk's  resld^ce,  the  records  were  never  seen 
by  any  one.  The  same  witness  testifies  that 
be  had  known  both  defendant  and  Isabel 
O'Bannon  practically  ever  since  the  birth  of 
defendant  During  the  greater  portion  of 
said  time^  be  has  lived  near  them.  He  was 


in  court  In  tbe  early  part  of  1882,  when  Isa- 
bel O'Bannon  banded  to  him  a  petition  for 
the  adoption  of  defendant  as  her  child,  which 
witness,  upon  request  of  Isabel  O'Bannon, 
banded  to  the  court  Witness  did  not  read 
the  petition  then,  but  did  so  after  It  had  been 
spread  upon  tbe  records  of  the  conrt  He 
was  present  when  tbe  court  announced  Its 
order  permitting  the  adoption,  and  after- 
wards read  the  order  of  adoption  upon  the 
records  of  tbe  court  He  could  not  remember 
all  the  contents  of  the  record,  but  does  re- 
member tbat  it  provided  that:  "The  adoption 
of  such  cblld  to  be  accepted  as  the  adopted 
child  of  Mrs.  O'Bannon.  Tbe  proceeding  was 
complete  of  the  adoption  of  this  child,  Betsy 
Durant,  to  Mrs.  O'Bannon."  The  same  wit- 
ness testifies  that,  during  ber  entire  life 
thereafter,  Isabel  O'Bannon  treated  defend- 
ant as  her  child,  and  stated  that  she  had 
adopted  her,  and  that  the  child  would  in- 
herit everything  she  left  at  her  death.  Other 
witnesses  testified  tbat  they  were  present  in 
court  when  a  petition  for  the  adoption  waa 
presented,  and  when  an  order  was  made 
thereon.  None  of  them  bad  read  the  order 
as  entered  upon  the  records  of  tbe  court  and 
was  able  to  testify  as  to  tbe  contents  of  tbe 
record ;  but  all  the  evidence  tends  to  corrob- 
orate the  testimony  of  the  one  witness  who 
testified  that-  be  read  tbe  order,  and  that  it 
did  decree  an  adoptltm.  We  think  tbe  fore* 
g(dng  evidence  suffidCTt  to  establish  tbe  ex- 
istence of  the  record  of  adoption  and  the 
contents  therectf.  It  is  true  tbat  defendant 
does  not  show  tbat  she  baa  made  any  soirch 
for  such  record;  but  tbe  evidence  of  the 
foregoing  meoitloned  wltnessecC  to  tbe  effect 
that  the  records  were  burned,  is  corroborated* 
by  other  evidence.  One  witness  who  bad 
married  about  the  time  this  adoption  occur- 
red, testlfled  tbat  be  bad  made  a  seordi  for 
the  records  ot  the  office  In  order  to  obt^  s 
copy  of  his  marriage  license,  and  bad  been 
unable  to  find  tbe  records;  that  they  bad 
been  burned.  It  la  true  that  secondary  ev- 
idence as  to  tbe  contents  of  records  or  writ- 
ten instruments  is  not  admissible  as  a 
eral  rule,  wlUiout  a  showing  on  tbe  part  «f 
the  person  offering  such  evidence,  tbat  be 
has  made  a  diligent  effort  to  locate  the  writ* 
ten  record  or  instrument,  and  baa  been  un- 
able to  do  so  because  of  the  fact  they  are 
lost  or  destroyed,  but  tlie  law  does  not  re- 
quire a  useless  thing;  and,  where  the  evi- 
dence Is  sufficient  that  the  record  or  written 
Instrument  has  been  destroyed  by  fire,  there 
can  be  no  reason  or  good  purpose  subserved 
by  requiring  the  person  offering  secondary 
evidence  thereof  to  make  search  for  such  de- 
stroyed Instrument  or  record. 

[3]  Ttie  evidence  does  not  harmonize  in  all 
of  its  details,  such  as  the  exact  date  of  the 
adoption  and  the  date  of  the  fire ;  but  there 
Is  nothing  surprising  about  this,  when  it  is- 
considered  that  all  these  transactions  occur- 
red from  15  to  20  years  affo,  and  amonc  a. 
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clBsa  of  people  whose  form  of  goTernment 
and  records  thereof  were  crude,  and  who 
were  without  local  newspapers  to  chronicle 
local  court  events  and  to  Impress  them  gen- 
erally upon  the  minds  of  the  people. 

The  fourth  contention  made  by  plaintiffs  In 
«rror  does  not  seem  to  haTe  bem  presented 
to  the  trial  court,  and  It  Is  stated  by  counsel 
for  defendant  In  error,  and  not  denied  by 
plaintiffs  in  error's  counsel,  that  the  trial 
in  the  lower  court  proceeded  upon  the  theory 
that,  If  the  fact  of  adoption  was  establish- 
ed, defendant  in  error,  under  the  law,  inher- 
ited as  sole  heir  the  land  in  controversy. 
What  effect  an  adoption  under  the  statute 
has  upon  the  right  of  an  adopted  child  to  In- 
lierit  from  its  adopting  parent  is  not  disclos- 
ed by  the  foregoing  statute  pleaded  ana  prov- 
ed, which  states  that  adoption  made  .in  coun- 
ty courts  shall  be  as  binding  as  done  by  spe- 
cial act  of  thie  general  connciL  It  Is  well 
settled  that  the  rights  of  an  adopted  child 
to  Inherit  are  determined  by  the  statute  un- 
der which  the  adoption  la  made;  and  some 
of  the  authorities  hold  that  such  statntes  are 
to  be  atrtctly  construed  against  the  right  of 
Inheritance.  1  C^c.  082.  This  court  does  not 
take  Indldal  knowledge  of  the  tribal  laws 
of  the  Five  OiTlllzed  Tribes  of  Indians;  and, 
where  they  are  relied  upon  to  establish  a 
rig^t,  they  nuist  be  pleaded  and  proved 
CBruner  t.  Sanders,  26  Okl.  673,  110  Pac. 
730);  and  we  cannot  therefore  look  to  tlie 
tribal  laws,  aa  published,  for  additional  light 
opon  the  question  of  whether,  under  anch 
law,  defendant  in  error,  by  reason  of  her 
adoption,  became  the  heir  of  Isabel  O'Ban- 
non;  but  tlie  statement  of  her  counsel  that 
the  case  was  tiled  upon  the  theory  that  such 
was  the  effect  of  an  adoption,  assuming  the 
adoption  to  liave  been  mad^  Is  sopported  by 
Qie  record  In  this  case  and  the  stipulation 
made  in  open  court  set  forth  above  In  this 
opinion.  This  stLpolatlcm  ms  dictated  in 
cpea  court  by  counsel  for  plalntlfte  In  error, 
and  qtedflcally  provides:  "It  la  further  stip- 
ulated that  the  only  Issue  of  law  and  fact 
between  tlie  defendant,  Betsy  Co^k,  and  the 
plaintlffa  la  the  fact  and  sufiadenc^  of  the 
adoption  pleaded  as  a  separate  answer  of 
Betsy  Cook.'* 

[4]  It  is  well  settled  that  one  may  not  try 
bis  case  before  the  court  upon  one  theory, 
and,  having  Irat  there,  shift  to  another  the- 
ory in  this  court  on  appeal.  Hamilton  v. 
Brown,  81  OkL  213,  120  Pac.  050;  Smith  v. 
Colson,  81  OkL  703,  123  Pac.  140.  The  wis- 
dom and  justice  of  this  i-ule  finds  exemplifi- 
cation in  this  case,  tor  defendant  no  doubt 
relied  upon  the  assumption  of  all  the  parties 
that,  if  she  was  able  to  show  that  she  bad 
been  adopted,  she  was  the  only  heir  of  de- 
ceased, and  therefore  undertook  to  intro- 
•duce  no  more  of  the  tribal  statutes  than  was 
necessary  to  establish  the  adoption ;  for  the 
introduction  of  any  of  such  tribal  statutes. 


under  the  issues  as  defined  by  the  stipula- 
tion, and  under  the  theory  upon  which  the 
trial  of  the  <»se  proceeded,  would  have  been 
wholly  unnecessary  and  immaterial. 

The  Judgment  of  the  trial  court  la  accord- 
ingly afftrmed. 

TUBNEB,  O.  J.,  and  WIIiLlAMS,  3.,  con- 
cur. DUNN  and  KANB,  absent  and  not 
participating. 


HOBTON  v.  BIRDSONG. 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1018.) 

(Syllahv  hy  t\e  Court.) 
BuxB  AND  Notes  (|  64*)— CoNnmoiVAL  De- 

UVBBT. 

A  promissory  note  may  be  delivered  coiuli* 
tionally,  and  tbla  may  be  accomplished  by  de- 
livery to  the  payee  himself,  with  proper  in* 
striictions  in  relation  to  the  conditton. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  104;  Dec  Dig.  i  64.*] 

Error  tcom  (Nclahoma  County  Court ;  Sam 
Hooker,  Judge. 

Action  by  J.  W.  Blrdsong  against  S.  A. 
Horton.  Jtu^ment  for  plaintiff,  and  d^end- 
ant  brings  error.  Beversed  and  remanded. 

Boy  r.  Ford,  of  C^homa  City,  for  plaintiff 
In  error.  Snyder,  Owen  &'  Lybrand,  of  Okla- 
homa Ctty,  tat  defendant  In  error. 

KANE^  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  defend- 
ant in  error,  plaintiff  below,  against  the 
plaintiff  in  error,  defendant  below.  Upon 
trial  there  was  Judgment  for  the  plaintiff,  to 
reverse  which  this  proceeding  in  error  was 
commenced. 

The  uncontradicted  evidence  shows  that 
the  note  was  executed  by  the  maker  at  Okla- 
homa City,  and  forwarded  to  the  payee  at 
Greenville,  Tex.,  by  mall;  that  accompany- 
ing the  note  was  a  bill  of  sale,  as  follows: 
"I  hereby,  for  valuable  consideration,  trans- 
fer to  S.  A.  Horton  all  my  right,  title  and 
Interest  that  I  have  In  the  Queen  City  OU 
&  Mining  Company,  and  the  Oklahoma  Citjr 
Oil  Company  by  reason  of  investments  made 
for  me  by  said  Horton,  the  consideration  be- 
ing the  repayment  to  me  the  amount  expend- 
ed for  me  aa  evidence  by  his  proml^ory  note 
of  November  18,  1905,  which  said  note  and 
promise  to  pay  shall  constitute  a  complete 
settlement  betwera  the  said  Horton  and  my- 
self." Written  across  the  hack  of  the  letter 
forwarded  with  the  bill  of  sale  was  the  fol-' 
lowing:  "Sign  the  transfer  I  Inclose;  this 
will  let  you  out  Since  I  have  to  pay  my 
obligations,  1  am  going  to  Insist  that  the 
well  be  finished  and  believe  that  I  wlH  come 
out  alright ;  yet,  In  the  present  shape  we  will 
likely  have  considerable  trouble  before  we 
get  it  wound  up."  In  answer  to  the  question, 
"IHd  you  offer  to  deliver  the  bill  of  sale, 
properly  signed,  before  the  note  became  due?" 
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Mr.  Blrdsong  repUed,  "I  did  not"  A  great 
portion  of  the  evld^ce  taken  at  the  trial  re- 
late* to  a  certain  business  transaction  be- 
tween the  plaintiff  and  def^dant  which 
transaction  led  np  to  and  colmlnated  In  the 
execution  of  the  note,  bat,  as  this  Is  an  ac- 
tion upon  the  note,  we  do  not  consider  any 
of  that  evidence  material.  It  seems  too 
clear  for  controversy  that  the  note  d^vered 
was  upon  the  express  condition  that  the 
payee  should  sign  and  return  the  bill  of  sale 
which  accompanied  it  before  the  note  became 
effectire  as  such,  and  that  his  failure  to  tlo 
so  constituted  a  valid  defense  to  an  action 
upon  the  note. 

It  Is  a  settled  principle  of  law  that  a  prom- 
issory note  may  be  delivered  by  the  maker  to 
the  payee  upon  condition.  Tovera  v.  Parker 
et  al.,  128  Pac.  101.  The  general  rule  Is  stat- 
ed in  4  Am.  ft  Bkig.  Enc.  of  Law,  p.  204,  as 
follows:  "Bills  and  notes  may  be  delivered 
to  take  ^ect  not  at  all  events,  but  condi- 
tionally upon  the  happening  of  a  fiiture  con* 
Ungency,  and  this  may  be  accomplished  ei- 
ther by  a  formal  delivery  In  escrow  into  the 
hands  of  a  tlilrd  person  for  the  promisee,  or 
by  delivery  to  the  promisee  himself  In  the 
nature  of  an  escrow,  the  intervention  of  a 
third  person  not  being  absolutely  necessary, 
according  to  the  better  doctrine,  to  make  the 
transfer  in  effect  conditional."  As  the  note 
In  ctrntrorersy  was  delivered  to  the  payee 
upon  condition  that  he  sign  the  bill  of  sale 
accompanying  it  and  return  the  same  to  the 
maker  of  the  note,  and  the  condition  was 
not  complied  with,  it  follows  that  it  was  er- 
ror for  the  court  to  enter  judgment  upon  the 
note  against  the  def^dant. 

Tbe  Jndgmrat  ia  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  pro- 
ceed In  accordance  wltU  this  opinion.  AU 
the  SvBtiam  ooncnr,  except  DUNN,  J.,  ab- 
•ant 


BANCBOXT-  WUITM  E  V  CO.  T.  ICAYFISILD, 
Constable,  et  aL 

(Supreme  Court  of  Oklahoma.  Jan.  7,  1918.) 
(Byttahiu  hy  the  Court.) 

RKPLXVIIV  (I  69*)— ANBWBB—SumCIENOT. 

In  an  action  of  replevin,  when  the  answer 
contains  a  general  denial,  the  title  of  the  plain- 
tiff is  pat  in  issue,  and  the  answer  states  a 
defense. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  H  257-279;  Dea  Dig.  1  69.^] 

Commiwlonera'  Opinion,  Division  Na  L 
Error  from  Tulsa  Ooonty  Court;  N.  J.  Guh- 
■er.  Judge. 

Action  tlie  Bancroft-Whitney  Company 
against  W.  8.  Mayfldd,  ctmstable,  and  J.  U. 
EOUott,  deputy  constable.  Judgment  for  de- 
fendants, and  idalntur  brings  error.  Af- 
firmed. 


John  D.  Wakely  and  Woodson  Norvell, 
both  of  Tulsa,  for  plaintiff  in  error.  Luther 
James,  of  Tulsa,  for  defendants  in  error. 

AMES,  C  The  plaintifl  brought  an  action 
of  replevin  against  the  defendants,  alleging 
that  they  were,  respectively,  the  constable 
and  deputy  constable  of  l^ilsa  township; 
that  the  plaintiff  was  the  owner  of  certain 
law  books,  being  the  American  DedBions,  the 
American  Reports,  and  American  State  Re- 
ports and  the  Digests;  that  the  defendants 
had  wrongfuly  taken  the  property.  The  de- 
fendants' answer  contained,  first  a  general 
denial;  and,  second,  as  an  affirmative  de- 
fense, that  they  had  taken  the  tiooks  from 
one  Ben.  F.  Kesterson,  that  he  was  the  own- 
er thereof,  and  that  they  had  taken  them 
under  certain  writs  of  attachment  issued 
out  of  a  Justice  court  and  that  the  property 
was  owned  by  the  said  K  ester  son.  For  its 
reply  the  plaintiff  alleged,  first  a  general 
denial;  and,  second,  that  the  attachment  pro- 
ceedings were  Invalid.  The  case  was  tried 
to  a  court  and  Jury,  and  judgment  rendered 
for  the  defendants.  Nothing  is  brought  to 
this  court  except  a  transcript  no  evidence 
being  preserved,  and  the  only  questlcm  ar- 
gued Is  that  the  answer  does  not  state  a  de- 
ttsaae.  This  question  does  not  appear  to 
have  been  raised  In  the  trial  court  No  de- 
murrer was  filed  to  It  and  no  motion  appears 
In  the  transcript  for  Judgment  on  the  plead- 
ings, but,  waiving  that  point  it  is  stifflclent 
to  say  that  a  plaintiff  mnst  recover  upon  his 
own  title,  and  that  the  general  denial  was 
sufficient  to  put  tbe  plaintiff  upon  proof,  and 
therefore  the  answer  stated  a  defense. 

Hie  Judgment  of  the  trial  court  should 
therefore  be  affirmed. 

PEa  ODBIAM;    Adopted  In  wbolsb 


LBAOUB  T.  TOWN  OF  TALOGA. 
(Snjmme  Oonrt  of  Oklahoma.   Jan.  7,  1918.) 

(ByUaltu  hv  thg  Ooitrt.) 

L  Public  Lajids  U  39*)— Town  Sn»— 
Rbsebvation  fob  uountt  Seats. 

Tbe  devoIutioQ  of  title  to  lots  on  town  sites 
in  Uie  Cheyenne  and  Arapaho  country  reserved 
for  count?  seat  purposes  t>y  tbe  Secretary  of 
the  Interior  is  governed  by  sections  23S7  and 
2:188,  Revised  Statutes  of  tbe  United  SUtes 
(U.  S.  Comp.  Bt  1901,  pp.  1457,  1458),  and 
the  town-site  laws  of  the  state  of  Kansas,  as 
modified  by  the  act  of  Congress  of  Uann  8. 
1891,  c  513,  i  17,  2Q  Stat  1CIS6. 

{Bd.  Note.— For  oth«-  eases,  see  Public  Lands, 
Cent  Dig.  H  88-90,  92-WrDee.  Dig.  |  S9.*F 

2,  STATOTES  (I  219*)— IlfTEBPBBrAlXOir— OOH- 
STBUCnON  BT  OfFIOEBS. 

The  constnictiim  placed  on  statutes  or  con- 
stltDtiona]  provisions  by  officers  in  the  diiclULrse 
of  their  duties,  eiUier  at  or  near  the  time  of 
the  aiactmoit  Wbldi  has  been  long  acqnieaced 
in.  Is  a  just  medium  few  its  Jtididal  interpretar 
tion. 

[Bd.  Note.— For  other  eases,  see  Statute^ 
Cent  Dig.  H  200,  297 ;  Dec.  Dig.  |  219.*} 
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3.  PoBLio  Lands  (I  80^  —  Town  Siria  — 

REBKBTATION  for  ATUKICtPAI.  PUBPOSES. 
Th«  antbority  to  reserve  not  to  exceed  ona- 
balf  sectioD  of  land  in  each  county  in  the  Chey- 
enne and  Arapaho  eoantiy  for  county  seat  pur- 
poses, conferrad  upon  the  Secretary  of  the  In- 
terior by  MCtlon  17  of  the  act  of  March  3,  1891, 
c.  543,  26  Stat  1026,  embraced  the  power  to 
set  aside  for  pnblie  purposes  such  lots  or  parcels 
oX  ground  sitaated  uptHi  such  town  site  as,  in 
the  Judgment  of  the  Secretary,  would  be  neces- 
sary for  the  municipal  iweda  and  conveniences 
of  a  county  seat  town. 

USU.  Note.— For  other  caaes^  see  Public  Lands, 
Gent.  Dl»  H  83-90,  92-W;  Dec  Dig.  1  38.*] 

Brror  from  District  Ck>art,  Dewey  County ; 
G.  A.  Brown,  Judge. 

Action  by  the  Town  of  Taloga  against 
Mary  B.  League.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

J.  B.  League  of  Tulsa,  for  plalntUt  In  w- 
ror.  Adams  &  Smith,  of  Taloga,  fbr  dtfend- 
ant  In  error. 

KANE!,  J.  This  was  a  salt  In  eqolty  com- 
maiced  by  the  town  of  Taloga,  defendant  In 
error,  i^intUf  below,  against  the  plaintiff  In 
error,  defendant  below,  for  the  purpose  of 
declaring  a  resulting  trust  The  lots  In  con- 
trorersy  are  part  of  the  goremment  town 
site  of  Taloga,  which  town  site  was  rested 
tor  county  seat  purposes  1^  the  Secretary  of 
the  Interior,  in  pursiumce  of  the  act  of  Oon- 
gr^  of  March  3,  1881,  which,  among  oilier 
things,  provided  for  the  opoili^  to  settle- 
ment of  the  Cheyenne  and  Arapaho  country. 
The  court  below  granted  the  relief  prayed 
for,  to  rererse  which  action  this  proceeding 
In  em>r  was  commenced. 

It  seems  that  the  Secretary  of  the  Interior, 
In  carrying  out  the  duty  cast  upon  him  1^ 
the  foregoing  act  of  Oongress,  caused  the 
tract  of  land  reaerved  for  county  seat  pur- 
poses to  be  surveyed  and  platted  Into  streets, 
all^rs,  and  lots;  that  tqr  this  plat  Tarlous 
lots  or  parcels  of  ground  were  shown  to  be 
resored  for  public  uses  by  marking  upon 
inch  tracts,  as  they  appeared  upon  the  plat, 
the  purpose  for  which  the  resoratlons  were 
Intended.  Thus  the  lot  in  controversy  was 
marked  "TTown  Bldg."  Other  tracts  were 
marked  "For  Parks,"  etc  This  plat,  after 
bdng  approved  by  the  Qovemor  of  the  tori- 
tory,  was  attached  to  the  town  site  applica- 
tion for  entry  and  filed  with  the  Register  of 
the  General  Land  Office,  who  thereafter  caus- 
ed a  copy  thereof  to  be  died  In  the  office  of 
the  raster  of  deeds  of  the  county  of  which 
the  town  site  became  the  count7  seat  Upon 
the  opening  of  the  town  site,  notices  were 
placed  upon  Qie  lots  thus  reserved  to  accord 
with  the  markings  on  the  plat,  stating  the 
purpose  of  reearvatlon,  and  the  soldiers  and 
othes  agents  of  the  United  States  government 
in  charge  of  the  opening  directed  attention 
to  these  notices,  and  required  all  prospective 
settlers  to  respect  the  reswvatlona  so  mada 
This  was  the  universal  practice  throughout 


the  Cbey^me  and  Arapaho  country.  After 
the  entry  of  the  town  site  under  sections  2387 
and  2388  of  the  Revised  Statutes  of  the  Unit- 
ed States  (U.  S.  Comp.  St  1901,  pp.  1457, 
1458),  as  required  by  the  above  act,  the  town- 
site  commissioners,  appointed  by  the  probate 
judge  In  accordance  with  the  town-site  laws 
of  the  state  of  Kansas,  which  by  the  same 
act  were  extended  to  and  put  in  force  in  the 
territory  of  Oklahoma,  resurveyed  and  re- 
platted  the  town  site,  making  their  plat  con- 
form to  the  original  plat  heretofore  mention- 
ed. On  the  plat  prepared  by  the  commlsslon- 
ers  the  lot  in  controversy  was  also  marked 
"Town  Bldg."  The  proceedings  of  the  com- 
missioners, returned  to  the  probate  Judge, 
show  the  lot  was  reserved  for  public  pur- 
poses. In  this  particular  case  the  evidence 
discloses  that  on  the  day  of  the  opening  the 
lot  itself  was  properly  marked,  according  to 
the  usual  custom,  and  that  the  soldiers  in 
charge  of  the  opting  called  attention  to  the 
fact  that  It  was  reserved,  and  prevented  pro- 
spective settlers  from  occupying  it  or  any  of 
the  other  lots  reserved  for  public  purposes. 
The  first  probate  jtidge  of  Dewey  county,  of 
which  Taloga  was  and  Is  the  county  sea^  did 
not  execute  a  deed  to  the  lot  in  controversy, 
and  thus  matters  stood  for  several  years, 
when  a  subsequent  probate  Judge,  finding  the 
lot  still  vacant  and  unoccupied,  executed  a 
deed  thereto  to  the  grantors  of  the  plaintiff 
In  error  herein. 

[1]  The  contention  of  plaintiff  in  error  Is 
that  the  attempted  reservation  is  absolutely 
void  and  of  no  force  and  effect,  for  the  rea- 
son ttuit  the  patent  Issued  by  the  United 
States  convf^ed  title  to  the  oitlre  town  site 
to  the  iwobate  Judge,  "in  trust  for  the  several 
use  and  benefit  of  the  occupants"  thereof, 
and  that  neltlier  the  Secretary  of  the  Interior 
nor  the  town-site  commissioners,  had  any  au- 
thority to  set  aside  any  part  thereof  for  pub- 
lic use.  This  contention  Is  based  upon  Oie 
theory  that  sections  2387  and  2388  of  the  Re- 
vised Statutes  of  the  United  States  and  the 
town-site  laws  of  the  state  of  Kansas  passed 
in  pursuance  thereof  governed  the  devolution 
of  the  lots  embraced  within  the  town  site, 
and  that  that  law  contemplates  that  the  en- 
tire town  site  shall  be  hdd  In  trust  for  the 
occupants.  We  think  counsel  are  slightly  In 
error  In  this.  The  Kansas  town^te  law 
was  enacted  in  pursuance  to  that  part  of 
section  2387  of  the  Revised  Statutes  of  the 
United  States,  supra,  whl<^  provides  that 
the  disposal  of  lots  situated  upon  a  tovm  site 
and  the  proceeds  of  sales  thereof  shall  "be 
conducted  under  such  regulations  as  may  be 
prescribed  by  the  legislative  authority  of  the 
state  or  territory  in  which  the  same  may  be 
situated,"  for  the  purpose  of  vitalizing  the 
act  of  Oongress.  The  act  of  Congress  Itself 
was  passed,  as  the  title  indicates,  for  the  re- 
lief of  the  inhabitants  of  cities  and  towns 
upon  public  lands.   At  the  time  of  Its  pas- 
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sage  a  great  many  cities  towns  of  con- 
siderable population,  some  of  wliicb  bad  been 
incorporated,  had  sprang  up  upon  tbe  public 
domain  by  mere  act  of  settlement  and  im- 
proT^ent,  and  it  required  action  by  Con- 
gress to  enable  tbe  tnbabltanta  to  acquire 
title  to  tbe  lands  occupied  by  tbem  from  the 
United  States.  In  Oklahoma  conditions  were 
materially  different  Here  there  were  large 
areas  of  unoccupied  government  land  which 
the  government  desired  to  open  to  settlement 
The  act  of  Congress  of  March  S,  1891,  supra, 
which  was  enacted  for  ttiat  purpose,  provides, 
before  any  such  lands  in  Oklahoma  are  open- 
ed to  settlement:  "It  shall  be  the  duty  of 
tbe  Secretary  of  the  Interior  to  divide  the 
same  into  counties,  which  shall  contain  as 
near  as  possible  not  less  tlian  uine  hundred 
square  miles  in  each  county.  In  establish- 
ing said  county  Hues,  the  Secretary  is  hereby 
authorized  to  extoid  the  lines  of  the  coun- 
ties already  located  so  as  to  make  the  areas 
of  said  counties  equal,  as  near  as  may  be,  to 
the  areas  of  the  counties  provided  for  In  this 
act  At  the  first  ^ectlcn^  for  county  officei^ 
the  people  of  eacti  county  may  vote  for  a 
name  for  eadi  county,  and  the  name  which 
receives  tbe  greatest  numbw  of  votes  shall 
be  Uie  name  for  each  county:  Provided,  fur- 
ther, that  as  soon  as  the  county  lines  be  des- 
ignated by  the  Secr^Ary,  be  shall  reserve 
not  to  exceed  one-half  section  ot  land  In  each 
county,  to  be  located  near  tbe  center  of  said 
county,  for  4»mnty  seat  purposes  to  be  enter- 
ed under  sections  twenty-three  hundred  and 
^h^-sevcn  and  twenty-three  hundred  and 
«lgbty-eWbt  ot  the  Revised  Statutes:  Provid- 
ed, that  in  addition  to  the  Jurisdiction  grant- 
ed to  the  probate  courts  and  the  Ju^es 
thraeof  In  Oklahoma  Territory  by  legislative 
enactments,  which'  enactments  are  hereby 
ratified,  the  probate  Judges  of  said  territory 
are  hereby  granted  such  jurisdiction  In  town- 
site  matters  and  under  such  regulations  as 
are  provided  by  the  laws  of  Kansas."  This 
section  must  be  construed  in  coDnectlon  with 
sections  2387  and  2388  of  the  Revised  Stat- 
utes, and  the  town-site  laws  of  the  state  of 
Kansas,  and  the  whole  applied  to  tbe  cliang- 
ed  conditions  created  by  the  last  act 

[3]  It  will  be  noticed  that  by  tbe  act  of 
March  3,  1891,  the  reservation  which  the 
Secretary  of  the  Interior  is  authorized  to 
make  Is  primarily  for  county  seat  purposes, 
and  that  the  Secretary  was  required  to  re- 
serve the  land  as  soon  as  the  county  lines 
were  designated,  which  in  every  Instance  was 
prior  to  the  time  there  could  be  any  occu- 
pants or  settlers  upon  tbe  town  site.  This 
was  clearly  a  modification  of  the  former 
tow^-slte  laws.  Congress  recognizing  the 
necessity  for  county  seats  In  the  new  coun- 
ties about  to  be  created  In  a  new  country 
entirely  devoid  of  cities,  towns,  or  villages, 
made  provision  for  that  em^gency;  and,  in 
our  Judgment  it  would  be  repugnant  to  rea- 
son to  hold  thal^  notwithstanding  the  res^ 


vatlon  for  county  seat  purposes  by  the  Secre- 
tary of  the  Interior  pursuant  to  the  last  act 
the  patent  thereafter '  Issued  to  the  probate 
judge  conveyed  the  title  to  the  entire  tract 
In  trust  for  the  several  use  and  benefit  of 
the  occupants  of  the  town  site.  Effect  must 
be  given  to  the  part  of  the  act  of  March 
3d,  supra,  which  provides  for  the  reservation 
of  land  for  coun^  seat  purposes.  The  Sec- 
retary of  the  Interior  evidently  considered 
that  the  direction  to  him  to  reserve  a  tract 
of  land,  to  be  located  near  the  center  of  the 
county,  for  county  seat  purposes  embraced 
the,  power  to  segregate  from  settlement  such 
lots  or  parcels  of  ground  as.  In  his  Judg- 
ment would  reasonably  be  necessary  for  the 
municipal  needs  and  conveniences  of  a  coun- 
ty seat  town,  and  that  the  balance  of  the 
tract  should  be  distributed  to  such  persons 
as  desired  to  settle  upon  and  Improve  the 
same  under  the  town-site  laws.  At  least, 
that  is  what  he  did  in  the  instant  case,  and 
the  same  practice  was  followed  In  all  the 
county  seat  town  sites  In  the  Cheyenne  and 
Arapaho  country;  and  upon  the  opening  the 
pe<^e  who  sought  to  acquire  lots  upon  these 
town  sites.  In  the  main,  respected  tlie  reser- 
vations for  public  purposes  made  by  the  Secre* 
tary,  or  were  required  to  do  so  by  tiie  soldiers 
and  others  In  charge  of  the  openings.  The 
governor  of  the  territory,  the  probate  Judge» 
and  the  commissioners  appointed  by  him  did 
the  same;  and  It  was  not  until  long  after 
these  town  sites  were  opened  to  settlement 
proved  up,  and  deeds  made,  in  most  In- 
stances, conveying  the  title  to  the  segregated 
lots  according  to  their  designation  by  the 
Secretary  and  town-site  authorities,  that  any 
one  claimed  a  right  to  acquire  title  thereto 
based  upon  the  Invalidity  of  the  original 
reservation.  We  are  not  aware  of  any  such 
attempt  being  made  where  the  deeds  were 
actually  executed  by  the  probate  Judge,  or 
by  persons  who  claimed  a  right  to  the  prem- 
ises by  occupancy  and  improvement  It  is 
only-  in  a  few  cases,  like  the  one  at  bar,  that 
a  small  number  of  persons,  not  original  occu- 
pants, finding  that  the  deeds  had  not  bera 
executed,  and  tliat  the  lots  mnained  vacant 
and  unoccupied  by  the  municipallt?,  sought 
to  acquire  title  themselves  by  applying  to 
subsequent  prol>ate  Judges  for  same. 

[2}  Not  being  entitled  to  the  lots  as  oc- 
cupants of  the  town  site  at  the  time  it  was 
entered  (Winfleld  T.  Co.  v.  Maris,  11  Kan. 
128),  they  do  not  base  their  right  to  a  deed 
upon  the  strength  of  their  own  title,  but 
upon  the  weakness  of  their  opponents.  We 
do  not  believe  that  that  class  of  xwrsons 
should  be  permitted  to  disturb  a  condition 
which  has  been  generally  looked  upon  as 
settled  for  a  great  number  of  years,  and  un- 
der which  valuable  property'  rl^ts  Iiave  aris- 
en. Many  of  the  lots  set  aside  have  been 
long  used  for  the  public  purposes  for  wlilch 
they  were  variously  designated,  and  perma- 
nent and  valuable  Improvements  have  t>eai 
placed  thereon.   The  practical  oonstmctloa 
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placed  upoD  the  acts  under  discussion  by  the 
Secretary  of  the  Interior,  the  Grovernor  of 
the  territory,  and  the  town-site  commission- 
ers who  were  immediately  charged  with 
their  execution,  has  remained  unquestioned 
for  a  long  period  of  time,  and,  as  It  seems 
reasonable  and  Just  to  ua,  we  are  constrained 
to  adopt  It  The  construction  placed  on  stat- 
utes or  constitutional  provisions  by  officers 
in  the  discharge  of  their  duties,  either  at  or 
near  the  time  of  the  enactment,  which  has 
been  long  acquiesced  In,  Is  a  Just  medium  for 
its  Judicial  interpretation.  Hoffman  t.  Coun- 
ty Gom'ra,  3  OkL  326,  41  Fac.  566;  Hlgglns 
V.  Brown,  20  Okl.  355,  04  Pac.  703;  State  v. 
Hooker.  26  Okl.  460, 100  Pac.  527. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  must  be  affirmed. 
All  the  Jnstioea  concur,  except  DUNN,  3., 


PAYNE  V.  WJILKS  et  aL 
(Sopreme  Court  of  Oklahoma.    Jan.  21.  1018.) 

fBwWbtu  by  ih9  Court.) 

Appeal  awo  Srro^  (S  773*)  —  DisMissAt,  — 

Failube  to  File  Bbibf. 

Where  the  time  has  expired  for.  ftling  briefs 
and  the  case  has  been  assigned  for  sabmission, 
and  no  briefs  filed  t>y  either  party,  the  appeal 
will  be  deemed  to  hare  been  aMndoned,  and  will 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  3104,  8108-^110;  Dec 
Dig.  i  773.«1 

Commissioners'  Opinion,  Division  No.  2. 
Elrror  from  District  Court  Jackson  County; 
J.  F.  Johnson,  Judge. 

Action  by  P.  U  Wilka  and  Stella  \v;ilks 
against  W.  H.  Payne.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Dismissed. 

P.  K.  Morrill,  of  Altus,  and  H.  E.  Johnson, 
of  Dallas,  lex.,  for  plaintiff  In  error.  O.  B. 
Relgel,  of  Snyder,  and  B.  E.  Gore,  of  Altus, 
for  defendants  In  error. 

HARRISON,  a  This  action  was  filed  In 
the  district  court  of  Jadtson  county  Sep- 
tember, 1908,  by  P.  L.  Wllks  and  Stella 
Wllks  against  the  defendant  W.  H.  Payne, 
for  the  wrongful  attachment  of  certain  ex- 
empt personal  property  consisting  of  house- 
hold goods  and  wearing  apparel  of  the  al- 
lied value  of  1200,  and  for  further  damages 
In  the  sum  of  ^170.65.  At  the  June  term  of 
said  court  the  cause  was  tried,  resulting 
In  a  verdict  and  Judgment  In  favor  of  plain- 
tiffs in  tbe  sum  of  $300.  Defendant  perfected 
his  at9>eal  from  said  Jut^ment  by  filing 
petition  in  error  and  case-made  in  this  court 
July  2,  1910.  The  cause  was  assigned  for 
sabmission  March  18,  1912.  No  briefs  have 
been  filed  by  either  party. 

Following  the  rule  of  tbds  court  the  action 
Is  deemed  to  have  been  abandoned,  and  the 
appeal  Is  dismissed. 

PER  CURIAM.  Adopted  In  whole. 


NE)SBIT  T.  ORAOG  et  aL 

(Supreme  Court  of  Oklahoma.   Jan.  21,  1918.) 

(Syllaltut  by  the  Court.) 

1.  Wills  (8  30»»)—PBOBATa— Issues  Tbiablb. 

In  a  proceediog  to  probate  a  will  under  the 
provisions  of  Alansf.  Dig.  Ark.  1884,  |  6521 
(Ind.  T.  Ann,  StaL  189&,  S  3593),  the  only  is- 
sue triable  is  the  factum  of  the  will  or  tbe  <ines- 
tioD  of  devisavit  vel  non. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Sf  785-737;  Dec  Dig.  8  S09*] 

2.  WiLia  (S  215*)— Pbobate— Pbocbbdings— 

JUBISDICTtON. 

In  such  proceeding  the  court  lacks  jurisdic- 
tion to  construe  the  will  or  determine  the  righto 
of  tbe  parties  or  the  validil?  of  any  devise 
therein. 

[Ed.  Note.— For  otiier  cases,  see  WUIb,  Gent 
Di^il  522,  628;  Dec.  Dig.  «  215.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  McClaln  County; 
B.  McMillan,  Judge. 

Proceeding  by  Colbert  Gragg  and  another 
for  the  probate  of  the  will  of  H.  F.  Baker, 
deceased,  to  which  Arthur  Nesbit  filed  objec- 
tions. From  a  Judgment  in  favor  of  propo- 
nents, objector  brings  error.  Modified  and 
affirmed. 

Rennle,  Hocker  &  Moore,  of  Purcell,  t(x 
plaintiff  In  error.  J.  F.  Shain  of  Oklahoma 

City,  for  defendants  In  error. 

BREWER,  C.  This  appeal  Is  brought  to 
reverse  the  action  of  the  court  adrolttli^  to 
probate  an  Instrument  purporting  to  be  the 
laat  wUl  and  testament  of  H.  F.  Baker. 

On  June  26,  1906,  Colbert  Gragg  filed  In 
the  office  of  the  clerk  of  the  United  States 
Court  for  the  Southern  District  of  the  In- 
dlan  Territory,  for  probate,  the  last  will  and 
testament  of  H.  F.  Baker,  deceased,  and 
asked  that  he  be  appointed  executor  thereof, 
as  directed  in  the  will.  On  November  12, 
1906.  Arthur  Nesbit  filed  in  said  court  sit- 
ting in  probate,  objections  and  protest  against 
the  admission  of  tbe  will  to  proluite.  The 
cause  was  pending,  undecided,  at  the  time  of 
statehood,  and  was  at  such  time  transferred, 
by  operation  of  law,  to  the  county  court  of 
McClaln  county,  and  on  July  1,  1008,  a  Judg- 
ment  was  rendered  therein,  admitting  the 
will  to  probate. 

The  will  disposed  of  all  the  estate  real 
and  personal,  of  the  deceased  to  his  wtCe,. 
including  the  homestead  allotment  of  de- 
ceased, who  was  a  citizen  of  the  Chickasaw 
Nation  by  Intermarriage. 

Arthur  Nesbit,  the  c<mte8tant  set  iq>  lu 
his  protest  that  he  was  an  Iwlr  of  the  de^ 
ceased  by  adoption ;  the  adoption  being  made 
by  a  special  act  ot  tbe  I<egl8latare  of  the 
Chickasaw  Nation.  The  grounds  of  objection 
were,  In  briet  tliat:  (1)  The  will  was  void, 
In  so  far  as  it  attonpted  to  dlapose  of  the 
homestead  allotment  of  deceased.  ^  That 
it  was  void  becanse  it  contained  no  mention 
of  contestant  as  an  adopted  heir.  (S)  Mental 
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Incapacity  of  deceased;  undue  influence,  co- 
ercion, aud  frand  in  lowniring  tbe  executioD 
of  the  wilL 

Ttae  will  was  executed  on  tbe  16Ui  day  of 
June,  1005,  and  the  testator  died  June  7, 
1906. 

At  the  hearing  of  the  protest,  tbe  p rotes- 
tan  t,  in  open  court,  abandoned  the  ground 
of  protest  relative  to  the  mental  capacity  of 
the  testator,  and  that  he  had  bem  subjected 
to  undue  influence,  coercion,  or  fraud  In 
the  execution  of  the  wlIL  The  court  found 
against  the  protestant  on  all  tbe  objections 
stated,  and  entered  a  Judgment,  which,  after 
a  lengthy  recitation  of  former  proceedings 
and  Jurisdictional  facts,  contains  the  follow- 
ing: "Now-  on  this  July  1,  1008,  the  court, 
being  well  and  fully  advised  in  the  premises, 
finds  that  tbe  instrument  propounded  herein 
tor  probation  was  duly  executed  by  the  de- 
cedent, H.  F.  Baker,  on,  to  wit,  June  16^  1905, 
In  the  city  of  Purcell,  Indian  Territory,  and 
that  at  the  time  of  the  execution  thereof 
said  testator  was  of  full  age,  of  sound  mind 
and  memory,  and  was  not  acti:^  under  du- 
ress, menace,  fraud,  or  undue  influence,  and 
that  said  will  was  executed  in  all  particulars 
as  required  by  law ;  that  the  said  EL  F.  Ba- 
ker, testator,  died  on,  to  wit,  June  7,  1906. 
The  court  further  finds  that  the  said  Arthur 
Nesbit,  under  and  by  virtue  of  the  terms  of 
an  act  of  the  Legislature  of  t^e  Chickasaw 
Nation,  approved  September,  1894,  Is  not 
thereby,  under  the  facts  in  this  case,  an  heir 
of  the  said  H.  F.  Baker,  deceased,  and  not 
^titled  to  a  distributive  share  In  his  estate, 
and  overrules  his  said  protest  to  the  proba- 
tion of  said  win.  And  the  court  further 
finds  that  tbe  said  H.  F.  Baker,  deceased, 
was  a  citizen  of  the  United  States  and  an 
Intermarried  citizen  of  the  Chickasaw  Na- 
tltm  or  Tribe  of  Indians,  and  as  snch,  at  the 
time  of  hla  demise,  left  an  estate  consisting 
in  part  of  a  homestead  allotment,  and  that 
said  estate  passed  to  tbe  benefldary  under 
the  said  will,  said  Sarah  B.  Baker,  wife  of 
decedent,  apon  his  demise,  unless  it  should 
be  made  to  appear  that  other  hrirs  exist, 
not  provided  for  under  the  ^visions  df  said 
will,  and  no  evidence  of  which  tact  Is  before 
tbe  court  It  Is  further  ordered,  adjudged, 
and  decreed  by  the  court  tliat  s^ld  instm- 
ment  be  admitted  to  probate  as  thie  last  will 
and  testament  of  said  H.  F.  Baker,  deceased, 
and  that  the  same  be  and  Is  hereby  estab- 
lished as  a  valid  will,  passing  both  real  and 
personal  estate,  and  that  Colbert  Oragg,  who 
Is  named  in  such  will,  is  hereby  appointed 
executor  of  said  last  will  and  testament  up- 
on his  taking  and  subscribing  tbe  oath  of 
offlce  required  by  law,  and  executing  a  bond 
to  the  state  of  Oklahoma  in  the  penal  sum 
of  five  hundred  dollars  ($500.00),  and  upon 
the  approval  thereof  as  required  by  law. 
E.  B.  Glasco,  Judge." 

On  appeal  to  the  district  court,  a  Judgment 


was  rendered,  conflrmlng  In  all  things  the 
findings  of  facts,  the  conclusions  of  law,  and 
the  Judgment  thereon  of  the  county  court. 
From  this  Jndgmoit  ttis  appeal  la  pn»e- 

cuted. 

[1]  The  Judgment  of  the  county  court  as 
confirmed  by  the  district  court,  in  so  far  as 
It  admits  the  will  to  probate  and  appoints 
tbe  executor  according  to  its  provisions.  Is 
correct  In  so  far  as  it  atten^>ts  to  construe 
the  will  and  the  validly  of  the  provislms 
devising  certain  Items  of  property,  and  tbe 
status  of  protestant  as  an  heir,  the  court 
exceeded  Its  Jurisdiction,  and  those  parts  of 
the  Judgment  are  of  no  force  and  effect 
The  case  of  Taylor  v.  Hilton,  28  Okl.  854,  100 
Pac.  6S7,  18  Ann.  Oas.  385,  Is  controlling.  In 
that  case,  after  quoting  tl^  sections  6600  and 
0521  of  Mansf.  Dig.  Ark.  1884  (lad.  T.  Ann. 
St  1899,  H  3581,  8593),  the  court  says: 
"Urns  it  will  be  seen  that  the  raily  issue  tbe 
court  had  Jurisdiction  to  try  in  this  proceed- 
ing was  the  factum  of  the  will  or  the  ques- 
tion of  devlsavlt  vel  ncn.  Under  this  iasao 
the  court  had  no  Jurisdiction  to  constme  tbe 
will  or  try  the  validity  of  any  devis^  therein." 

[2]  The  court  in  that  case  reviews  a  num- 
ber of  authorities,  and  quotes  18  VSaey.  PL 
&  Pr.  1048:  "In  the  absence  of  authority 
conferred  by  statute,  tbe  court  has  no  power 
to  construe  tbe  will  or  adjudicate  npon  the 
rights  of  the  parties  or  the  validity  of  the 
dispositions  therein."   (Oiting  authorities.) 

The  very  interesting  questions  of  whether 
or  not  Arthur  Nesblt  has  rights  as  an  heir 
under  the  special  act  of  tbe  Chickasaw  Na- 
tion and  the  facts  of  the  case,  and  whether 
the  demise  of  the  homestead  allotment  Is 
valia.  where  tbe  will  was  executed  before, 
but  the  testator  died  after,  the  enactmeit  of 
the  law  authorizing  the  devise,  are  open  ones, 
and  no  opinion  la  expressed.  These  questions 
could  only  be  determined  should  they  arise 
In  some  appropriate  proceeding. 

The  Judgment  of  the  county  court  confirm- 
ed by  tbe  district  court  diould  be  afllrmed  as 
modified  herein. 

PBIR  CURIAM.   Adopted  In  whole. 


M.  OOBLB  &  CO.  V.  BOLLS. 
(Supreme  Court  of  Oklahoma.    Jan.  7,  1913.) 

(SyUabut  hjf  the  Court.) 

Appeai,  and   Error  (|  773*)— Dismissal— 

Failube  io  File  Bbiefb. 

A  cause  havioR  been  duly  asaiKned  for 
hearing,  and  being  reached  on  the  calendar  In 
due  course,  no  briefs  having  been  filed  as  re- 
quired hv  rule  7  (20  OkL  viii,  05  Pftc.  vi),  the 
same  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Fj-ror,  Cent  Dig.  SS  3104.  3108-3110:  Dec. 
Dig.  8  773.*] 

Commisa  loners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Mnskocee  Coun- 
ty; Charles  Bagg,  Judge. 
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Action  1^  Belle  Mills,  by  her  next  frIeDd, 
EUlza  Mills,  against  M.  Ooble  &  Co.,  a  part- 
□erstilp  composed  of  Cbarles  GoMe  and  Mer- 
rltt  Goble.  From  a  judgment  In  favor  of 
plaintiff  for  |S,000,  defendant  brings  error. 
Dismissed. 

Darls  ft  White,  of  Muskogee,  for  plaintiff 
In  error.  Robertson  ft  Eean  and  V*.  W.  Mom- 
yw,  botb  of  MttsiEogee,  for  defwdant  In  error. 

SHAiBP,  a  The  peUtlon  In  error,  with 
case-made  attached,  waa  ffled  In  this  court 
on  March  27,  1911.  The  case  was  dury  as- 
rigned  for  hearli«  at  the  December,  1912, 
term,  and,  being  reached  In  due  course  on 
the  calendar,  it  appears  tbat  no  briefb  have 
been  filed  as  required  by  rule  T  of  this  court 
(20  OkL  Tlti,  95  Pac.  t1).  It  follows  that  the 
appeal  should  be  dismissed  for  want  of  pros- 
ecution. 

PER  GUBIABi.  Adopted  in  whol^ 


UOOBB  V.  OOnOHLIN. 

(Supreme  C3onrt  of  Oklahoma.   Feb.  11,  1013.) 

Error  from  District  Court,  Ka;  County ;  C. 
L.  Piokfaam,  Judge. 

Action  between  Reuben  L.  Moore  and  Joe 
Goughlin.  From  the  judgment,  Moore  brings 
error.  Affirmed. 

H.  B.  Martin,  Chas.  B.  BuBb,  and  John  T. 
Muny,  Jr.,  all  of  Tulsa,  and  P.  W.  Cress,  of 
Perry,  for  plaintiS  in  error.  J.  F.  King,  of 
Newkirk,  for  defendant  in  error. 

PER  CURIAM.  The  issues  InvolTed  In  this 
case  are,  so  far  as  its  merits  are  concerned, 
identical  with  those  involved  in  the  case  of 
Moore  v.  Oougblln,  128  Pac.  257.  handed  down 
by  this  court  on  November  26,  1912.  The  judg- 
ment of  the  trial  court  In  that  case  wan  af- 
firmed, and.  as  the  case  at  bar  waa  submitted 
on  the  same  evidence  as  was  introduced  in  tliat 
case,  the  same  judgment  will  follow. 

The  judgment  of  the  trial  court  is  accordingly 
affirmed. 


PENNINGTON  T.  MERCHANTS'  ft  FLANT- 
BRS'  INS.  GO. 

(Sapreme  Conrt  of  Oklahoma.    Jan.  7,  1918. 
Rehearing  Denied  Feb.  11,  1013.) 

Commissioners'  Opinion,  Division  No,  1.  Er- 
ror from  Superior  Court,  Muskogee  County; 
Farrar  L.  McCain,  Jud^e. 

Action  by  W.  P.  Pennington  against  the  Mer- 
chants' &  Planters*  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Masterson  Peyton,  of  Muskogee,  for  plaintiff 
in  error.  Davidson  4  Williams,  of  TuUe,  for 
def^idant  in  error. 

AMES,  C.  Tbia  case  should  be  affirmed  upon 
the  autliority  of  Shawnee  Fire  Jus.  Co.  v. 
Thompson  ft  Bowell.  30  Okl.  4G6,  119  Pac.  985 : 
Pbceafx  Ins.  Co.  v.  Oeaphus,  29  OkL  608,  110 


Pac.  683;  Des  Moines  Ins.  Oo.  t.  ICoon,  126 
Paa  758  (not  yet  officially  reported). 

PER  CURIAM.   Adopted  In  whole. 


CAROLINA  V.  STATa 

(Criminal   Court  of  Appeals  of  Oklahoma. 
March  4,  1913.) 

Appeal  from  District  Court,  Seminole  Coun- 
ty; Tom  D.  McKeown,  Jodge. 

Prince  Carolina  was  convicted  of  manslau^- 
ter  in  the  first  degree,  and  appeals.  Dismissed. 

J.  Coody  Johnson  and  Crump,  Fowler  ft  Skin- 
ner, all  of  Wewoka,  for  plaintiff  in  error. 
Claud  Davenport,  AssL  Atty.  Gen.,  Jos.  L.  HnU, 
Hpecial  Asst.  Atty.  Gen.,  for  the  State. 

PEIR  CURIAM.  Plaintiff  in  error.  Prince 
Carolina,  was  convicted  of  first-d^rree  man- 
filaugbter  in  the  district  court  of  Semmole  coun- 
ty on  an  information  charging  him  with  the 
murder  of  one  Dennis  Stewart  on  or  about  the 
6th  day  of  April.  1910,  and  was  on  the  29th  day 
of  April,  1911,  sentenced  to  serve  a  term  of 
eight  years'  imprisonment  in  the  state  peniten- 
tiary. To  reverse  this  judgment  an  appeal  wan 

?erfeeted  by  filing  in  Oils  court  on  October  'M, 
911,  a  petition  in  error  with  case-made.  When 
the  case  was  called  on  the  regular  assignment 
March  4thj  no  appearance  was  made  on  behalf 
of  plaintiff  in  error.  The  Attorney  Generafx 
office  moved  for  an  order  dismissing  the  ap- 
peal, for  the  reason  that  after  said  appeal  bad 
been  perfected  the  said  plaintiff  in  error  Prince 
Carolina  killed  a  deputy  sheriff  In  Seminole 
county,  and  became  a  fugitive  from  justice  by 
fleeing  b^ond  the  jurisdiction  of  this  court,  and 
by  reason  thereof  he  is  no  longer  entitled  to 
have  bis  appeal  considered  and  determined. 
Following  the  decision  of  this  court  in  the  case 
of  Tyler  v.  State,  3  Okl.  Cr.  179,  104  Pac.  919, 
26  L.  B.  A.  (N.  S.)  ^1,  we  are  of  opinion  that 
the  motion  to  dismiss  the  appeal  should  he  sus- 
tained. 

The  appeal  is  therefore  dismissed,  and  the 
cause  remanded  to  ttie  district  court  of  Seminole 
eonnty,  with  directions  to  cause  its  jodgment 
and  sentence  to  be  carried  into  ezecntion. 


DICKINSON  BROS.  GRAIN  ft  HAT  CO.  t. 
TOWN  OF  OWASSO. 

(CriminBl  Conrt   of  Appeals  <tf  Ofclahmna. 
March  8,  1913.) 

Appeal  from  Tnlsa  Oonnty  Oonrt;  N.  J. 
Gut^r,  Judge. 

The  Dickinson  Bros.  Grain  ft  Hay  Company 
was  convicted  of  violating  a  town  ordinance, 
and  appeals.  Dismissed. 

Hlndman  ft  Woodford,  oC  Tnlsa,  and  Elwing, 

Good  &  Good,  of  lola,  Kan.,  for  plaintiS  in  ex^ 
ror.  Benjamin  0.  Conner,  of  Tnlsa,  tox  de- 
fendant  in  error. 

PER  CURIAM.    This  Is  an  appeal  from  a 

judgment  of  the  county  court  of  Tulsa  county 
imposing  a  fine  of  $10  on  the  plaintiff  in  error 
for  violating  a  town  ordinance  of  the  town  of 
Owasse,  the  plaintiff  in  error  having  been  prose- 
cuted in  the  county  court  on  an  appeal  from 
the  municipal  court  of  the  town  of  Owasso. 
Counsel  for  the  def<'ndant  In  error  baa  filed  a 
motiou  to  dismiss  the  appeal  on  the  following 
Rroimds:  First,  because  tlie  proceedings  were 
not  filed  in  this  court  within  60  dnys  from  the 
date  of  judgment,  no  extension  of  time  havbig 
been  granted  by  the  trial  conrt;  second,  that 
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this  coart  has  no  jorisdicdoa  on  appeals  of  ac- 
tions brought  to  enforce  a  town  orainance,  the 
same  not  lieinz  a  criminal  action. 

The  motion  la  sastained  as  to  th«  finit  gioond, 
and  the  appeal  accordlni^y  dismissed. 


JONE^  T.  STATE. 

(Criminal   Court   ot  Appeals   of  Oklahonia. 
March  S.  1913.) 

Appeal  from  Okfuskee  Goan^  Court;  W.  A. 
Huser,  Judge. 

W.  F.  Jones  was  convicted  of  Tiolating  the 
prohibitory  law,  and  appeals.  Affirmed. 

Huddleston  &  Hockensmith,  of  Okemah,  for 
,  lilaintiff  In  error.     Chus.  West,  Atty.  Gen., 
and  Smith  C.  Matson  and  K  6.  Spilman,  Asst 
Attye.  Gen.,  for  the  State. 

PER  CURI.\M.  Plaintiff  in  error  was  con- 
victed on  an  informatioD  chartnng  him  with  the 
offense  of  unlawfully  having  iu  his  ^session 
certain  intoxicating  liquors  with  the  intent  on 
bis  part  to  violate  provisions  of  the  prohibition 
law,  and  was  sentenced  to  serve  a  term  of  90 
days  in  the  county  jail,  and  to  pay  a  fine  of 
$300.  An  appeal  was  properly  perf**cted.  The 
record  shows  that  the  defendant  filed  an  ap- 
plication for  transfer  to  the  county  court  at 
Weleetka,  which,  omitting  the  formal  parts,  ia 
as  follows:  "W.  F.  Jones,  the  above-named  de- 
fendant, being  duly  sworn,  upon  his  oath  states 
that  he  resides  nearer  to  the  town  of  Weleetka, 
in  Okfuskee  county,  than  he  does  to  the  town 
of  Okemah  in  Okfuskee  county,  Oklahoma. 
Wherefore  he  prays  this  honorable  court  to 
make  an  order  transferring  tbe  above  entitled 
cause  pending  against  him,  to  the  county  court 
of  Okfuskee  county  held  at  Weleetka  in  Ok- 
fuskee county,  Okiahomn.  ISigned]  W.  F. 
Jones."  Acting  on  this  affidavit,  the  court 
made  an  order  transferriag  the  cause  to  Weleet- 
ka for  trial,  where  the  cause  was  tried.  The 
only  error  assigned  that  is  argued  in  the  brief 
is:  ."That  the  action  of  the  court  in  the  im- 
paneling of  the  jury  and  trying  said  cause  in 
tbe  town  of  Weleetka,  Okl.,  is  null  and  void." 
And  it  is  argued  that  the  act  providing  for  the 
holding  of  terms  of  the  county  court  at  Weleet- 
ka is  unconstitutional ;  for  the  reason  that  the 
notice  required  by  article  5,  g  32  (94  Williams), 
of  the  Constitution,  was  insufficient.  It  was 
not  until  the  defendant  bad  been  tried  and  con- 
victed that  he  raised  this  objection.  The  cause 
was  transferred  on  the  defendant's  application, 
and  he  will  not  be  heard  in  this,  court  on  ap- 
peal to  question  the  action  of  the  trial  court  in 
granting  his  application. 

It  is  our  opinion  that  the  appeal  is  wholly 
without  merit  The  judgment  is  therefore  af- 
firmed. 


JONES  V.  STATE. 

(GrimiDal    Court   of    Appeals   of  Oklahoma. 
March  8,  11H3.) 

Appeal  from  Garfield  County  Court;  Win- 
field  Scott.  Judge. 
Pearl  Jones  was  convicted  of  maintatning  a 


BBPOBTBB  (Okl. 

Elace  for  the  illegal  sale  of  liquor,  and  appals, 
'ismissed. 

C.  D.  Roseman,  of  Enid,  for  plaintiff  in  error. 

PER  CURIAM.  Pearl  Jones,  plaintiff  in 
error,  was  convicted  of  the  crime  of  maintain- 
ing a  place  for  the  illegal  sale  of  intoxicatfaig 
liquors,  and  was  on  December  16,  1912,  sen- 
tenced to  serve  a  term  of  00  days  in  the  county 
jail,  and  to  pay  a  fine  of  $400.  To  reverse  this 
judgment,  an  appeal  was  perfected  by  filing  in 
this  court  on  Feornary  10,  1913,  a  petition  in 
error  with  case-made.  Now,  on  this  6th  day 
of  March,  1913,  plaintiff  in  error  by  his  coun- 
sel of  record  has  filed  a  motion  to  dismiss  the 
appeal. 

The  motion  to  dismiss  is  hereby  granted,  and 
said  appeal  is  dismissed  and  tfaie  cause  ia  re- 
manded to  the  county  court  of  Garfield  county, 
with  directioD  to  enforce-  Its  Judgment  and 
sentence  therein. 


Ex  parte  TERRY. 
(Criminal   Court    of  Appeals   of  Oklahoma. 
March  6,  1913.) 

Application  by  M.  E.  Terry  for  writ  of  habeas 
corpus.    Writ  denied. 

J.  W.  Bartholomew,  of  Oklahoma  City,  for 

petitioner 

PEE  CURIAM.  This  is  a  petidon  for  writ 
of  habeas  corpus  filed  February  22,  1913.  where- 
in it  is  alleged  that  petitioner,  M.  E.  Terry,  is 
restrained  of  his  liberty,  and  is  unlawfully  im- 
prisoned by  John  C.  Lewis,  sheriff  of  Grady 
county. 

On  consideration  of  tbe  application  presented 
in  open  court  this  22d  day  of  February,  the 
writ  is  denied. 


Ex  parte  WARNER. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  6,  1913.) 

Application  by  Charles  Warner  for  writ  of 
habeas  corpus.    Writ  d«iied. 

D.  P.  Farrell,  of  Okmulgee,  for  petitioner. 

PER  CURIAM.  This  is  an  application  for 
writ  of  habeas  corpus,  wherein  Charles  Warner 
alleges  that  he  is  restrained  of  his  liberty  and 
is  unlawfully  imprisoned  in  the  countv  jail  of 
Okmulgee  county  by  the  sheriff  of  said  county. 
It  appears  from  the  petition  that  he  wag  com- 
mitted on  a  judgment  of  couviction  of  a  viola- 
tion of  the  prohibition  law,  and  sentenced  to 
be  confined  for  90  days  and  to  pay  a  fine  of 
$S00.  It  is  alleged  that  the  county  court  ex- 
ceeded its  jurisdiction  in  adjudging  further  con- 
finement in  default  of  the  payment  of  the  fine, 
for  the  reason  tliat,  under  the  statutes  of  Okla- 
homa, there  is  no  nrovision  or  provisions  by 
which  a  judgment  which  calls  for  both  fine  and 
imprisonment  can  be  so  executed.  The  quea- 
tions  presented  have  been  detennined  by  this 
court  in  the  case  of  Ex  parte  Bowes,  8  Okl.  Cr. 
— .  12"  Pac.  20. 

For  the  reasons  i^ven  in  the  oi)inion  in  that 
case,  the  writ  of  habeas  corpus  is  denied. 
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COUCH  T.  ADDT  et  aL 
(Snpieme  Coart  of  Oklahoma.    Dec  8,  1812. 
Beheaiing  Denied  Jul  28,  1818.) 

fSvllahiu  ht/  the  Court,) 

1.  Deeds  (|  3*)— DEmnrzoK. 

A  deed  Is  defined  to  be  a  written  Instra- 
ment  containing  a  contract  or  agreement,  which 
has  been  delivered  by  the  party  to  be  bound, 
and  accepted  by  the  obligee  or  covenantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  2-4;  Dec  Dig.  {  3." 

For  other  definitionB,  see  Words  and  Phras- 
es, vol.  2,  pp.  1919-1024;  vol.  8,  p.  7680.] 

2.  Deeds  ({  64*)— Validitt—Deijvebt— Ac- 
ceptance. 

To  constitute  a  valid  deed,  not  on^  most 
there  have  been  an  intention  on  the  part  of 
the  grantors  to  deliver,  but  the  grantee  must 
accept  the  same  is  person,  or  by  some  one 
whom  he  has  authorized  to  accept  for  liim,  or 
whose  conduct  he  subsequently  ratifies. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  0  142,  143;  Dec.  Dig.  {  64.*] 
8.  Houestead   (8  118»)  —  Deed  —  Deutkbt 

Without  Consent  of  Wife— Effect. 

Where  husband  and  wife  sign  a  deed  to 
the  homestead  of  the  family  under  an  agree- 
ment that  the  same  shall  not  be  delivered  to 
'the  grantee  named  therein,  and  the  husband, 
without  the  consent  of  the  wife,  delivers  the 
deed  to  the  grantee,  who  baa  notice  of  the 
agreement,  the  deed  may  be  avoided  by  the 
wife  after  the  death  of  her  husband. 

[Ed.  Note— For  other  cases,  see  Homestead, 
Cent.  Dig.  U  102, 195,  203-209,  216,  217;  Dec 
Dig.  I  118.*] 

Error  from  District  Court,  Wooda  Cotinty ; 
B.  H.  Loofbonrrow,  Judge. 

Action  by  Fannie  F.  Addy  and  Charles  M. 
Delzell,  administrator  of  the  estate  of  Wm. 
Addy,  deceased,  against  Larklu  S.  Couch. 
Judgment  for  plalntUfa,  and  defendant  brings 
error.  Affirmed. 

T.  J.  Womack,  of  Alva,  for  plaintiff  in  er- 
ror. Bush  Sc.  Smith,  of  Enid,  and  Chase  & 
Stevens,  of  Alva,  for  defendants  in  error. 

KANE,  J.  This  was  an  action,  commenced 
by  Fannie  F.  Addy,  wife  of  Wm.  E,  Addy,  to 
avoid  an  instrument  in  writing  involving  title 
to  the  homestead  of  the  family,  and  to  clear 
the  title  to  the  same.  Upon  trial  to  the 
court  there  was  a  decree  in  favor  of  the 
plaintiff,  granting  the  relief  prayed  for,  to 
reverse  which  action  this  proceeding  in  error 
was  commenced. 

The  land  in  controversy  was  proved  up  by 
William  B.  Addy  under  the  homestead  laws 
of  the  United  States ;  and  the  court,  properly 
we  think,  held  that  at  the  times  hereinafter 
mentioned  it  retained  its  homestead  charoc* 
ter. 

It  seems  that  William  B.  Addy  was  addict- 
ed to  the  excessive  use  of  alcoholic  liquorSt 
and  at  times  there  were  periods  covering 
months  in  which  he  was  incapable  of  trans- 
acting any  business.  That  for  two  months 
immediately  prior  to  the  date  of  the  contract 
hereinafter  set  out  be  bad  been  on  one  of 
those  [>eriodlc  sprees,  during  which  time  he 


had  aquandwed  a  great  deal  ot  money.  That 
on  the  15th  day  of  June,  190S,  the  day  the 
Instruments  were  signed,  his  wife  found  him 
at  Cleo,  a  town  in  Woods  county,  where,  aft- 
er some  conversation  between  husband  and 
wife  concerning  their  homestead,  they  enter- 
ed into  the  following  agreement : 

"This  article  of  agreement  entered  Into  this 
16th  day  of  June,  1908,  between  W.  B.  Addy, 
party  of  the  first  part,  and  Fannie  F.  Addy, 
party  of  the  second  part,  witnesseth;  The 
said  party  of  the  first  part  by  and  with  the 
consent  of  the  party  of  the  second  part  here- 
by agrees  to  execute  a  warranty  deed  to  the 
west  hatir  of  the  southwest  quarter  of  sec- 
tion eighteen  <18),  in  township  twenty-four 
(24)  north  of  range  nine  west  to  Thomas  E. 
Addy  of  New  York  Oty,  and  also  to  execute 
a  warranty  deed  to  the  east  half  of  south- 
west quarter  of  section  18,  township  24  north 
of  range  nine  west  to  EUda  Buck  of  Wichita, 
Kansas,  said  deeds  to  be  held  In  escrow  by 
said  grantees  and  placed  with  this  article  of 
agreement  In  the  custody  of  the  cashier  of 
the  Farmers'  State  Bank  of  Cleo,  Oklahoma, 
to  be  held  by  him  until  such  time  when  the 
above-described  tracts  of  land  shall  be  sold, 
or  to  be  surrendered  up  to  said  parties  to  this 
agreement  upon  their  joint  demand,  and  that 
at  the  instance  and  request  of  the  parties, 
or  either  of  the  said  parties,  to  this  contract 
said  deeds  or  either  of  them,  or  this  said 
article  of  agreement,  sball  be  sent  to  the 
register  of  deeds  of  Woods  county,  Oklaho- 
ma, and  there  placed  on  record.  Parties  to 
this  article  of  agreement  further  agree  that 
when  the  said  lands  above  described  shall 
be  sold  that  they  will  share  equally  In  a  di- 
vision of  the  proceeds  with  the  exception  that 
party  of  the  first  part  la  to  pay  one  hundred 
dollars  ($100.00)  in  cash  to  party  of  the  second 
part  over  and  above  her  half  of  the  proceeds. 
It  Is  further  agreed  by  the  parties  to  this 
article  of  agreement  that  both  of  the  above 
tracts  must  be  sold  at  the  same  time  and  not 
separately.  Party  of  the  flrat  part  hereby 
agre»  with  par^  of  the  second  part  that 
after  the  sale  of  the  above-described  tracts 
that  If  either  party  shall  buy  property  with 
the  proceeds  of  the  sale  of  said  land  the 
other  party  sball  have  a  joint  interest  In 
said  property  so  bought  by  paying  his  or  her 
half  of  the  purchase  price  of  said  property. 
This  article  of  agreement  to  remain  in  full 
force  and  effect  for  a  period  of  one  year  from 
date  thereof,  unless  rescinded  by  mutual  con- 
sent of  both  parties  to  said  article  of  agree- 
ment Witness  our  hands  this  l&th  day  of 
June,  1903.  William  B.  Addy.  Fannie  F. 
Addy. 

"Witnessed  by :  Peter  T.Koop^  D.  Brown." 

It  appears  tliat  neither  tiie  Thomas  E. 
Addy  nor  the  EUda  Buck  mentioned  In  the 
agreement  knew  anything  about  the  execu- 
tion thereof  or  the  deeds  therein  mentioned, 
and  that  they  liad  no  knowledge  that  they 
had  been  designated  as  grantees  therein. 


*For  other  ossm  sm  same  toplo  and  awtion  NUUBBR  In  Dee.  Dig.  ft  Am.  Dig.  K«r-No.  Serlw  it  Kn'r  Indexes 
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Two  or  Oam  montiu  after  the  deeds  and 
agreement  were  placed  In  the  hands  ct  the 
cashier  of  the  Feumers'  State  Bank  of  Cleo, 
as  provided  therein,  William  R.  Addy  with- 
drew tile  deed  to  lliomas  E.  Addy  and  bad 
the  same  recorded.  Thereafter  William  R. 
Addy  died;  whereupon  Charles  H.  Delaell 
was  appointed  administrator  of  lils  estate. 
On  the  14th  day  of  September,  1904,  Thomas 
B.  Addy  and  Bertha  ABSy,  his  wlfet  executed 
and  delivered  a  deed  of  ccmT^ance  to  Lark- 
In  S.  Gonch.  Duiinff  all  this  time  Mrs.  Fan- 
nie F.  Addy  had  remained  in  possession  of 
the  premises,  and  the  court  below  found* 
npon  saffldent  evidence  that  all  of  the  de- 
fendants Thomas  B.  Addy,  Bertha  Addy,  his 
wife,  Larkln  S.  Oonch,  and  EUda  Buck,  had 
notice  of  all  of  the  facts  upon  which  the 
plaintiff  based  her  right  of  recovery.  By 
way  of  answer  Ellda  Back  filed  a  disclaimer, 
Thomas  B.  Addy  set  up  the  deed  heretofore 
mentioned,  and  Lerkin  S.  Oouch  set  np  the 
deed  to  him  from  Thomas  R  Addy  and  Ber- 
tha Addy. 

Plaintiff  in  error  presents  his  grounds  for 
reversal  as  follows:  "(1)  No  contention  be- 
ing made  that  there  was  any  fraud  practiced 
in  the  execution  of  the  deed  and  contract,  or 
by  either  of  the  grantees  named  in  the  deeds, 
the  deed  having  been  delivered  in  accord- 
ance with  the  terms  of  the  contract,  the 
transfer  became  absolute.  (2)  There  Is  no 
evidence  which  In  any  manner  contradicts 
the  delivery  of  the  deed.  Being  In  the  hands 
of  the  grantee  after  being  recorded,  being 
accepted  by  him,  there  must  be  positive  evi- 
dence to  show  that  it  was  not  the  Intention 
to  deliver  the  deed.  There  is  no  such  evl- 
6mce  In  the  record.  (3)  That  this  deed  was 
actually  delivered  was  the  finding  of  the 
court;  the  court  having  held  that  It  trans- 
ferred the  absolute  title  to  the  plaintiff  in 
error,  except  in  bo  far  as  they  confiict  with 
the  homestead  Interest  of  the  plaintiffs  there- 
in. The  deed  delivered  for  one  purpose  must 
be  delivered  for  all  purposes.  This  is  a  pure 
misteke  of  law  upon  the  part  of  the  court" 

[1,  2]  At  the  outset,  we  ttilnk  the  court  be- 
low and  counsel  were  in  error  In  giving  to- 
the  Instrumente  executed  by  Wm.  R.  Addy 
and  his  wife  to  Thomas  B.  Addy  and  EUda 
Buck  the  status  of  deeds.  A  deed  is  defined 
to  be  a  written  instrument  containing  a  con- 
tract or  agreement,  which  has  been  delivered 
by  the  'party  to  be  bound,  and  accepted  by 
the  obligee  or  covenantee.  People  v.  Wat- 
kins,  106  Mich.  487,  64  N.  W.  324;  McMur- 
try  V.  Brown,  6  Neb.  368.  At  least  two  of 
the  essentia]  elements  of  a  deed  are  lacking 
In  the  present  transaction:  (1)  It  Is  appar- 
ent on  the  face  of  the  agreement  between 
Wm.  R.  Addy  and  his  wife  that  at  the  time 
of  the  execution  of  the  deeds  neither  of  them 
Intended  to  sell  the  land  to  the  grantees  men- 
tioned ther^;  and  (2)  neither  of  the  gran- 
tees had  any  knowledge  that  the  deeds  were 
executed,  and  there  Is  no  evidence  that  either 


of  them  ever  accepted  Oie  transfW  to  them 
within  the  Ufe  of  the  contract  between  Wm. 
R.  Addy  and  his  wife.  It  Is  ^e  that  by 
the  terms  of  the  contract  they  "agreed  to 
a»cate  warranty  deeds"  to  the  parties  there- 
in named;  bat  that  they  did  uot  lutend  the 
transaction  to  constltate  a  xsie.  or  that  the 
deeds  sboold  convey  title  ui  be  delivered  to 
the  grantees  therein  named,  is  appareut  from 
the  subsequent  language  of  the  aKrrement, 
to  the  effect  that  the  deedM  and  agreement 
should  be  placed  In  the  hands  of  the  cauhler 
of  the  Farmers'  Stete  Bnuk  of  Cleo.  "to 
be  held  by  him  nntli  sucu  time  »-beu  the 
above-described  tracts  of  land  shall  be  sold, 
or  to  be  surrendered  up  to  said  [wrties  to  the 
agreement  npon  their  joint  demand,  and  that 
at  the  instance  and  request  of  the  lurtles 
"  *  *  to  said  agreement  said  deeds  or 
either  of  them,  or  this  •  *  •  agreeuioit, 
shall  be  sent  to  the  register  of  deeds  of 
Woods  county,  Oklahoma,  and  tbere  placed 
on  record."  In  construing  this  coutract  it 
must  uot  be  forgotten  that  the  parties  to  it 
were  Wm.  B.  Addy  and  his  wife,  aud  that 
the  grantees  named  therein  had  no  knowledge 
of  it,  its  execution,  or  Its  contents.  Further, 
the  parties  agreed  that  when  the  above  land 
was  sold  they  would  share  equally  in  a  divi- 
sion of  the  proceeds,  with  the  exception  that 
the  wife  was  to  receive  $100  over  and  above 
her  half  of  the  proceeds,  and  that  both  of 
the  above  tracts  must  be  sold  at  the  same 
time  and  not  separately;  and,  further.  It 
was  agreed  what  should  be  done  after  the 
sale,  in  case  either  party  should  bay  proper- 
ty with  the  proceeds  of  the  sale.  And,  final- 
ly, they  agreed  that  the  contract  should  re- 
main in  force  and  effect  for  a  period  of  one 
year,  unless  rescinded  by.  mutual  consent 
The  foregoing  provisions  of  the  contract  are 
absolutely  Irreconcilable  with  ao  intention  to 
sell  the  land  to  Thomas  E.  Addy  and  Elida 
Buck.  It  is  too  clear  for  controversy  that 
the  purpose  of  Wm.  R.  Addy  and  his  wife,  in 
so  far  as  it  is  disclosed  by  their  contract 
was  to  sell  the  land  to  some  one  other 
than  the  grantees  named  in  the  deeds,  if  It 
could  be  done  within  the  life  of  the  contract, 
and  divide  the  proceeds  between  themselves 
in  conformity  with  Its  provisions.  Moreover, 
the  abstract  of  the  evidence  contained  In  the 
briefs  of  counsel  for  the  respective  parties 
does  not  disclose  when  the  deed  delivered  to 
Thomas  E.  Addy  was  delivered,  or  when  he 
accepted  it,  If  at  all,  or  whether  delivery  and 
acceptance,  if  such  there  were,  occurred  dur- 
ing the  life  of  the  agreement  It  is  well 
settled  that  to  constitute  a  valid  deed  not 
only  must  there  have  been  an  intention  on 
the  part  of  the  grantors  to  deliver,  but  the 
grantee  must  accept  the  same  In  person,  or 
ny  some  one  whom  he  has  authorized  to  ac- 
cept for  him,  or  whose  conduct  he  subse- 
quently ratifies.  Powell  v.  Banks.  146  Mo. 
020,  48  S.  W.  664;  Meigs  t.  Dexter,  mifasH. 
217,  62  N.  E.  7& 
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[1]  Section  880.  WUson'i  Rer.  &  Ann.  Stat. 
190S,  provides  that  no  deed  or  mortgage  or 
other  contract  relating  to  the  homestead,  oth- 
er than  a  lease  not  exceeding  one  year,  shall 
be  Talld,  unless  In  writing  and  signed  by  the 
husband  and  wife,  where  they  are  IMng  and 
not  divorced,  except  to  the  extent  herelnaf^ 
er  provided.  And  section  88S  provides  that 
If  the  husband  shall  make  any  deed,  mort- 
gage, or  contract  relating  to  the  homestead 
without  being  Joined  In  by  the  wife  he  shall 
be  concluded  thereby,  and  It  shall  only  be 
avoided  by  the  wife.  If,  after  the  agreement 
entered  Into  by  Wm.  R.  Addy  and  his  wife, 
the  husband  delivered  the  Joint  deed  to  a 
part  of  the  homestead,  contrary  to  the  terms 
of  the  agreement,  his  action  cannot  bind  his 
wife,  who  did  not  agree  to  the  delivery, 
whatever  effect  It  may  have  had  In  conclud- 
ing the  hwband.  Under  the  last  section  of 
the  statute  above  dted,  the  wife,  after  the 
death  of  the  husband,  was  at  liberty  to  avoid 
the  deed  in  a  proper  action,  and  this  she  has 
attempted  to  do. 

As  we  find  no  reversible  error  In  the  pro- 
ceedings had  In  the  court  below,  the  Judg- 
ment  most  be  affirmed. 


CRONE  V.  DUNCAN  et  aL 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1018.) 

(Svltabua  by  the  Opwrt.) 

APFBAI.  and  EBBOB  (I  778*)  —  DlBUXBBAL  — 

FAII.UBS  TO  FiLB  BBIKFS. 

A  cause  having  been  duly  assigned  for 
bearing,  and  belog  reacbed  on  the  calendar  in 
dae  course,  no  bnefs  having  been  filed  as  re- 
quired bv  role  7  (20  OkL  vflt,  9S  Pac  vi),  the 
same  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8104,  8108-8110;  Dec. 
Dig.  i  778.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty;  A.  N.  Mnnden,  Judge. 

Action  by  Walter  F.  Dnncan  and  LtHa.  Don- 
can,  doing  business  under  the  firm  name  and 
style  of  the  Duncan  MlUinery  Company, 
against  P.  M.  Crona  From  a  Jndgmoit  In 
ta.rm  of  plaintiffs  for  fSOO,  defendant  brings 
error.  Dismissed. 

Burwell,  Crockett  ft  Johnson,  of  Oklaho- 
ma City,  for  defendants  In  error. 

SHARP,  C.  The  petition  in  error,  with 
case-made  attached,  was  filed  in  this  court 
April  3,  1911.  ^e  cause  was  duly  assign- 
ed tor  hearing  at  the  December,  1912,  term, 
and,  being  reached  In  due  course  on  the 
calendar.  It  appears  that  no  briefs  have  been 
died  as  required  by  role  7  of  this  court  (20 
OkL  vlll,  95  Pac.  vl). 

It  follows  that  the  appeal  la  dismissed  for 
want  of  prosecution. 

FEB  OUBIAH.  Adopted  in  whol& 


LAWLESS  T.  RADDia 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1918.) 

(Byllalm  &y  tke  Oowt.) 
L  F&AUD  (I  68*)— Dbceit— VKBDi(?r— Evi- 

DSNCE. 

Evidence  examined,  and  held  sufficient  to 
sustain  the  verdict. 

fEd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  »-69;  Dec  Dig.  |  6&*J 

2.  EVIDINOB    (i    833*)— Rbcobds  — iHDun 
Rolls. 

It  is  not  error  to  permit  the  introduction 
as  evidence  of  a  printed  copy  of  the  final  rolls 
of  the  citizens  and  freedmen  of  the  Five  Civ- 
ilized Tribes,  prepared  by  the  Commission  to 
the  Five  Civilized  Tribea,  and  approved  by  the 
Secretary  of  the  Interior ;  the  same  being 
printed  under  the  authority  conferred  by  act 
of  Congress. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1247-1257,  126&-126&;  Dec  Dig. 
I  333.*]  '  ,  ^ 

3.  Indians  (|  13*)- Identiticatioii  — Gov- 
EHNHENT  Bolls— Effect. 

The  rolls  referred  to  In  paragraph  2  of  the 
syllabus  are  conclusive  evidence  ol  the  qoanlitm 
of  Indian  blood  of  any  enrolled  citizen  of  any 
of  the  Five  Civilized  Tribes,  not  for  the  pur- 
pose of  proving  that  particular  fact,  but  for 
the  purpose  of  fixing  the  status  of  the  Indian's 
allotment  and  the  capacity  of  the  allottee  to 
alienate  the  same. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Gent  Dig..  I  80;  Dec.  Dig.  S  13.*] 

4.  Appeal  and  Ebbob  (|  248*)— Bbvibw— 
Necebsitt  of  Exceptionb. 

This  court  will  not  consider  alleged  errors 
of  the  trial  court,  unless  such  alleged  errors 
appear  on  the  record  of  the  case,  and  excep- 
tions have  been  taken  thereto  by  the  complain- 
ing party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1482,  1436-141^,  1448, 
1447-1462,  1454r-1469;  Dec  Dig.  |  2^*] 

5.  Appeal  and  Ebbob  (|  1170*)— Re  view- 
No  npbejudicial  Ebbobs. 

The  court  in  every  stage  of  action  most 
disregard  any  error  or  defect  in  the  pleadings 
or  proceeding,  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party,  and  no 
jadgment  will  be  reversed  or  affected  by  reason 
of  such  error  or  defect 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  Jfi  4032,  4066,  4(^76,  4098, 
4101,  4464,  4640-4645;   Dec  Dig.  |  1170.*] 

Commissioners*  Opinloii,  Division  No.  1, 
Error  from  District  Coor^  Ottawa  Gonntr; 
T.  L.  Brown,  Judge. 

Action  by  Paul  Raddls  against  P.  J.  Law- 
less  and  John  S.  Hale  to  recover  money  ob- 
tained by  dec^  and  fraud.  Judgment  for 
the  plaintiff  against  Lawless,  who  brings 
error.  Affirmed. 

Paul  Raddls,  def^dant  in  error,  alleges 
that  on  April  7.  1910,  the  plaintiff  In  error, 
P.  J.  Lawless,  together  with  one  John  S. 
Hale,  represented  to  said  defendant  in  er- 
ror that  said  Lawless  had  a  tract  of  land 
for  sale;  that  the  same  was  free  and  clear 
of  incumbrances;  that  he  offered  to  loan  de- 
fendant in  error  the  sum  of  (1,000  on  his 
promissory  note,  to  be  secured  by  a  mort- 
gage on  the  land,  In  order  that  defendant  in 
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error  might  be  enabled  to  bny  the  same; 
that  Lawless  represented  to  hfm  that  the 
restrictions  on  the  land  (which  was  original- 
ly an  Indian  allotment)  had  been  removed, 
and  that  he,  Lawless,  held  the  writings 
showing  the  removal  of  such  restrictions; 
that  all  of  said  r^resentatlons  were  false 
and  nntrue;  that  defendant  In  error,  rely- 
ing upon  the  statements  of  Lawless  as  being 
true,  agreed  to  purchase  the  land,  but,  when 
the  time  came  for  transferring  the  same,  he 
disovered  that  the  deed  thereto  was  to  be 
executed  by  said  John  S.  Hale,  and  not  by 
Lawless;  that  at  the  time  of  executing  the 
deed  both  the  defendant  I^awlesa,  and  his 
codefendant.  Hale,  told  him  that  the  title 
to  the  land  was  clear,  and  that  they  were 
willing  to  execute  a  warranty  deed  to  Uie 
same,  and  that  relying  upon  these  represen- 
tations so  made  by  the  defendant  Lawless, 
and  his  codefendant.  Hale,  he  paid  defend- 
ant Hale  the  sum  of  $500  and  executed  his 
note  and  mortgage  to  Lawless  for  $1,000  to 
complete  the  payment  on  the  land;  that 
said  note  Is  negotiable,  and  that  Hale  is  In- 
solvent, and  the  deed  so  executed  by  Hale 
to  the  defendant  did  not  convey  a  good  title 
because  of  the  fact  that  said  land  was  an 
allotment  of  a  full  blood  Cherokee  Indian, 
and  restricted  by  the  laws  of  the  United 
States,  and  which  restrictions  had  not  been 
removed  and  the  same  was  therefore  Inal- 
lenable ;  that  all  of  the  representations  and 
statements  made  by  the  said  Lawless  and  his 
codefendant,  Hale,  to  the  defendant  In  error, 
concerning  the  title  to  said  land,  were  false 
and  untrue,  and  were  known  to  be  false  and 
untrue  at  the  time  they  were  made,  and 
were  made  with  the  apedflc  Intent  to  cheat 
and  defraud  the  said  defendant  la  error, 
who,  relying  thereon,  was  Induced  thereby  to 
pay  the  money,  and  execute  the  note  and 
mortgage,  as  aforesaid.  He  prayed  that  the 
note  and  mortgage  be  canceled,  and  that  he 
be  given  judgment  against  Lawless  in  the 
sum  of  $500  for  the  money  actually  paid, 
and  a  further  sum  of  $1,000  In  case  the  note 
and  mortgage  were  not  returned  to  him  by 
Lawless,  or  surrendered  to  the  court  To 
the  allegations  of  his  petition  the  defendant 
Lawless  entered  a  general  denial,  and  filed  a 
countCTclalm,  alleging  that  prior  to  April, 
1910,  he  had  been  requested  by  Hale  to  find 
a  purchaser  for  the  land  described,  that  he 
knew  nothii^  about  the  title  to  the  land, 
and  that  Hale  was  to  pay  him  $25  commis- 
sion tor  selling  the  same,  and  at  the  aolitAta- 
tlon  of  defendant  in  «rror  he  was  Induced  to 
loan  him  the  sum  of  $1,000  with  which  to 
purchase  said  land  from  Hale,  and  farther 
alleging  that  the  representations  made  by 
the  defradant  in  error  in  his  petition  were 
false,  and  that  he  would  not  have  loaned  the 
$1,000  except  for  sach  false  representations 
so  made  Vy  the  plalntKT.  and  prayed  judg- 
ment against  the  plaintiff  for  the  $1*000, 


with  Interest  at  8  per  cent  pot  annnm  and 
for  $500  as  damages  and  $25  as  commission, 
or  a  total  of  $1,625.  Hale  filed  a  separate 
answer,  but  made  no  further  appearance  in 
the  case,  and  no  judgment  was  rendered 
against  bhn.  Raddls  filed  a  reply  to  the 
allegations  of  the  answer  and  the  counter- 
claim, and  upon  the  issues  thus  joined  trial 
was  had  to  a  jury,  and  a  rerdict  waa  return- 
ed In  favor  of  def^dant  in  error  and  against 
Lawless  in  the  sum  of  $1,600,  with  interest 
at  6  per  cent  from  April  18,  1010,  np<Hi 
which  verdict  judgment  was  entered  by  the 
court  Raddls,  at  the  time  the  court  enter- 
ed judgment,  agreed  te  enter  a  remittitur  In 
the  sum  of  $1,000,  providing  Lawless  would 
surrender  the  note  that  had  been  given  him 
by  Raddls,  which  Lawless  refused  to  do. 
Raddls  still  offers  to  enter  a  remittitur  In 
the  Supreme  Court  in  the  sum  of  $1,000  If 
said  note  Is  surrendered  to  him  by  Lawless. 

O.  L.  Rider,  of  Vlnlta,  for  plalntlfl  in  er- 
ror. O.  F.  Mason,  of  Miami,  and  F.  D.  Fnl- 
kerson,  of  St  Joseph,  Mo.,  for  defBidant  in 
error. 

ROBERTSON,  0.  (after  stating  the  facts  as 
above).  [1]  The  first  error  assigned  In  the 
brief  of  plaintllf  In  error  Is  "the  facts  are 
not  sufficient  to  sustain  the  verdict."  The 
petition  states  a  good  cause  of  action,  and 
the  sufl3ciency  of  its  allegations,  charing 
deceit  and  fraud,  is  in  no  wise  questioned 
by  plaintiff  In  error.  The  consideration  of 
the  above  assignment,  therefore,  necessi- 
tates a  complete  review  of  all  the  evidence. 
We  have  examined  the  same  with  care,  and 
do  not  agree  with  counsel  for  plaintiff  In 
error.  On  the  contrary,  th^  is  ample  evi- 
dence to  sustain  the  verdict  of  the  jury  un- 
der the  allegations  of  the  petlUon.  The  evi- 
dence clearly  shows  that  Lawless  made  the 
sale  to  Raddls  as  alleged  In  the  petition; 
that  he  and  Hale  flmd  others,  in  tb^  pres- 
ence, told  Raddis  that  the  title  to  the  land 
was 'good;  that  Raddls  througfaont  the  en- 
tire transaction  insisted  that  lie  would  not 
purchase  unless  the  title  was  good.  There 
is  an  attempt  to  show  that  Raddls  insisted 
only  on  a  warranty  deed,  and  that  he  obtain- 
ed such  firom  Hale,  and  that  therefore,  all 
oilier  Tepr»entatioDs,  even  though  made, 
were  harmless,  etc.  The  evld^ce  shows 
that  Raddis  Was  ignorant  concerning  the 
methods  employed  by  Lawless  and  Hale  In 
and  about  the  sale  of  this  land,  and  tibat 
be  was  unsuspecting  and  had  cwfldence  In 
them,  and  believed  he  was  to  have,  and  that 
he  WHS  obtaining,  a  dear  title  to  the  land. 
The  evidence  also  shows  that  Lawl^  and 
Hale  knew  that  the  restrictions  on  the  land 
had  not  been  removed,  and  that  the  same 
was  inalienable,  and  that  a  warranty  deed 
from  Hale,  who  was  insolvent,  would  not 
carry  a  clear  title  to  Raddls.  In  Prescott  v. 
Brown,  SO  OkL  428, 120  Pac.  991«  it  was  said 
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tqrtUgoonrtfaitbeqrnalnu:  "Arendeehas 
a  right  to  act  on  tlie  poeltivo  representa- 
tlons  of  existent  material  fiicts  made  hy  a 
vendor,  even  though  the  means  of  knowledge 
were  <^n  to  him.  The  real  question  In 
sndt  matters  Is :  Was  the  party  In  fact  de- 
ceived by  the  fiUse  representations?  *It  Is 
as  mncb  an  actbmable  fzand  wlUfoUr  ito  de- 
ceive a  crednlous  person  with  an  Improbable 
■tory  as  It  18  to  deceive  a  cautions  and  sa- 
gadons  person  with  a  plaualble  one.' "  Ref- 
erence l8  also  hereby  made  to  the  authori- 
ties cited  in  that  case  soBtaining  the  rule 
enunciated  in  the  forgoing  quotation.  The 
assignment  of  error  under  consideration,  in- 
volving, as  It  does,  the  determination  of  the 
facts,  under  the  unchallenged  allegations  of 
the  petition,  will  not  authorize  or  warrant 
this  court  In  disturbing  the  verdict  of  the 
Jury,  espedaUy  where  there  Is  any  evidence 
reasonably  tending  to  support  the  same. 
Caddo  Nat  Bank  v.  Moore,  30  OkL  148,  120 
Pac.  1003;  Grimes  v.  Wilson,  30  Okl.  32*2, 
120  Pac  294;  Prescott  v.  Brown,  supra; 
Allen  V.  Kenyon,  30  Okl.  536,  119  Pac.  960; 
Edwards  v.  Miller,  30  Okl.  442,  120  Pac.  996 ; 
Bland  v.  Peters,  30  Okl.  798,  120  Pac.  631. 
In  this  case  we  have  no  hesitancy  in  saying 
that  there  is  ample  competent  evidence  to 
the  record  to  sustain  the  verdict  of  the  jury 
and  the  judgment  of  the  court. 

[2]  It  Is  next  urged  that  the  court  erred 
In  permitting  the  introduction  as  evidence 
of  a  printed  copy  of  the  final  rolls  of  the 
citizens  and  freedmen  of  the  Five  Civilized 
Tribes,  prepared  by  the  Commission  to  the 
Five  Civilized  Tribes,  and  approved  by  the 
Secretary  of  the  Interior  on  or  prior  to 
March  4,  1007,  the  same  being  a  hook  com- 
piled and  printed  under  authority  conferred 
by  the  act  of  Congress  approved  June  21, 
1906.  From  this  printed  copy  it  was  shown 
that  Reed  Wilson,  the  allottee  of  the  land 
sold  by  Hale  and  Lawless,  to  Raddis,  was  a 
full-blood  Cherokee  Indian,  and  incapacitat- 
ed to  convey,  unless  his  restriettons  bad  been 
removed. 

[3]  Counsel  for  plainttfC  In  error  contends 
that  the  act  of  Congress  making  said  rolls 
conclusive  evidence  as  to  the  quantum  of 
Indian  blood  of  any  enrolled  citizen  of  the 
tribe  is  unconstitutional  and  void,  and  in 
conflict  with  the  "due  process  of  law"  clause 
of  the  federal  Constitution,  and  for  other 
reasons.  The  brief  contains  an  elaborate 
discussion  of  the  various  objections  urged 
by  plaintiff  In  error,  but  the  question  is  no 
longer  open  to  discussion  In  this  state.  Con- 
gress in  the  exercise  of  Its  undoubted  power 
to  deal  with  the  subject  has  enacted  that  the 
rolls  of  citizenship  of  the  Five  Civilized 
Tribes  shall  be  conclusive  evidence  of  the 
quantum  of  Indian  blood,  not  for  the  purpose 
of  establishing  that  particular  ftict,  but  for 
the  purpose  of  fixing  the  status  of  the  allot- 
ment and  the  capacity  of  the  allottee  to 
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alienate  the  same.  It  was  competent  for 
Congren  to  do  this  In  the  furtherance  of  Its 
well-established  policy  in  dealing  with  the 
Indians.  By  this  act  of  Congress  it  is  not 
attempted  nor  Intended  to  alter  existing 
rules  of  evldmce,  but  mer^  to  determine 
the  persons  who  have  lands  affected  thereby. 
This  has  been  settled  by  the  well-considered 
oi^on  by  Judge  Pollock  In  B^l  v.  Cook  et 
al.  (C.  U)  192  Fed.  697,  cited  with  aw>roval 
and  followed  In  Yarbrough  v.  Spalding  et  al.. 
31  OkL  806, 123  Pac.  843.  The  objection  urg- 
ed against  the  Introduction  of  the  printed 
copy  .of  the  rolls  Is  not  good.  Section  5896. 
Comp.  Laws  1909,  provides  that:  "Public 
documents  purported  to  be  printed  by  au- 
thority of  Congress  or  either  house  thereof, 
shall  be  evidence  to  the  same  extent  that  au- 
thenticated copies  of  the  same  would  be." 
Inasmuch  as  certified  copies  of  the  rolls 
would  have  been  admissible,  the  copy  print- 
ed by  authority  of  Congress  was  likewise  ad- 
missible. 

The  objection  to  the  evidence  of  the  wit- 
ness Tuthlll  was  properly  overruled,  for  the 
reason  that  Lawless,  in  a  cross-petition,  ask- 
ing for  affirmative  relief  against  Raddis,  al- 
lied that  by  the  false  and  fraudulent  repre- 
sentations of  Baddls  he  (Lawless)  was  in- 
duced to  loan  him  the  sum  of  $1,000  on  .the 
theory  that  the  title  to  the  land  in  question 
was  good,  and  that,  had  lie  (Lawless)  known 
that  the  title  was  bad,  he  would  not  have 
made  the  loan.  Tuthlll  testified  that  he 
prior  to  the  sale  of  the  land  to  Raddis  had 
told  Lawless  that  Beed  was  a  full-blood . 
Cherokee  Indian.  If,  therefore,  Lawless 
iLoew  that  Reed  was  a  full-blood  Cherokee 
Indian,  he  could  not  have  been  defrauded  by 
the  statement  of  Raddis.  Such  testimony 
was  also  admissible  for  the  purpose  of  show- 
ing good  or  bad  intent  on  the  part  of  Lawless 
in  his  representations  to  Raddis  concerning 
the  title  to  the  land. 

[4]  Complaint  is  made  that  instruction  4 
does  not  state  correctly  the  law  applicable 
to  the  facts  of  the  case.  There  was  no  ex- 
ception saved  to  the  giving  of  this  instruc- 
tion, nor  was  any  objection  to  the  giving  of 
the  same  made  In  the  motion  for  a  new  trial. 
This  court  will  not  consider  alleged  errors 
of  the  trial  court,  unless  such  alleged  er- 
rors at^>ear  on  the  record  of  the  case,  and  ex- 
ceptions have  been  taken  thereto  by  the  com- 
plaining party.  Taylor  v.  Johnson,  23  Okl. 
50,  99  Pac.  645;  Saxon  v.  White,  21  Okl. 
194,  95  Pac.  783;  Osborne  &  Co.  v.  Case,  11 
Okl.  479,  69  Pac.  263. 

The  only  other  objection  urged  which  la 
necessary  for  ns  to  consider  is  that  the  ver- 
dict of  the  Jury  Is  not  sustained  by  the  evi- 
dence; This  questlcm  has  been  heretofore 
fully  disposed  of,  but.  In  addition  to  what 
hifs  already  been  said,  it  may  be  observed 
that  the  evidence  clearly  shows  that  the  title 
to  the  land  sold  to  Raddis  was  not  Iq  Hale, 
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but  that  tt,  as  a  matter  of  fact,  was  In  Reed 
Wllfion.  a  full-blood  Cherokee  Indian;  that 
Raddis,  by  tbe  false  representations  of  Hale 
and  Lawless,  was  Induced  to  pay  to  Hale 
and  Lawless  $500  In  cash,  and  to  glre  them 
a  negotiable  promissory  note  for  f 1,000 ;  that 
Lawless  well  knew  there  waa  no  title  In 
Hale,  at  tbe  time  he  was  attempting  to  s^l 
tbe  land  to  Raddis.  The  Jury  by  its  general 
verdict  found  all  these  facts  to  be  true.  Aft- 
er the  verdict  had  been  returned,  counsel 
for  Raddis  In  open  court  offered  to  enter  a 
remittitur  in  fbvor  of  Lawless,  in  the  sum 
of  tl.OOO,  the  amount  of  the  note,  If  Xaw- 
less  would  surrender  the  same  to  him  or  to 
the  court  for  cancellation.  The  otter  was  re* 
fused,  and  by  failure  to  accept  the  same 
Raddis  was  entitled  to  a  Judgment  against 
Lawless  for  the  amount  of  the  note.  Even 
now  Raddis  offers  to  enter  a  remittitur  In 
this  court  for  the  amount  of  the  note  and 
Interest.  Lawless,  if  he  still  refuses  to  pro- 
duce and  surrender  the  note.  Is  In  no  posi- 
tion to  complain,  or  to  Invoke  the  technical- 
ities of  the  law  in  an  attempt  to  work  an 
injustice  and  compel  this  court  to  do  a 
wrong. 

[B]  It  Is  not  every  error  occurring  at  the 
trial  that  will  warrant  this  court  in  revers- 
ing a  Judgment  "The  court  in  every  state 
of  the  action  must  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings,  which 
does  not  affect  the  substantial  rights  of  tbe 
adverse  party,  and  no  Judgment  shall  be  re- 
versed or  affected,  by  reason  of  such  error 
or  defect"  Comp.  Laws  1909,  I  5680.  On 
appeal  the  court  must  give  Judgment  with- 
out r^rd  to  technical  errors  or  defects,  or 
to  exceptions  that  do  not  affect  the  substan- 
tial rights  of  the  parties.  We  are  of  opin- 
ion that  plaintiff  in  error  has  had  a  fair  and 
impartial  trial,  that  substantial  Justice  has 
been  done,  and  that  there  are  no  such  errors 
In  the  record  as  would  warrant  an  inter- 
ference with  the  verdict  of  the  Jury. 

The  Judgment  of  tbe  lower  court  should 
be  affirmed,  with  the  following  modification ; 
i.  e.:  If,  within  SO  days  after  the  receipt  of 
the  mandate  herein  by  the  clerk  of  the  dis- 
trict court  of  Ottawa  county.  Lawless,  the 
plaintiff  In  error,  shall  file  In  said  court  tbe 
original  note  for  f 1,000  given  by  Pant  Raddis 
and  Lydla  Raddis  to  J.  P.  Lawless,  on  April 
9,  1910,  for  cancelation  by  the  clerk,  and 
delivery  to  Raddis,  then,  and  in  that  event, 
the  Judgment  herein  shall  be  reduced  by  the 
amount  of  the  said  note  and  Interest  How- 
ever,  on  failure  of  Lawless  to  produce  and 
deliver  said  note  for  cancellation  as  above 
required,  then  the  original  Judgment  siiall 
be  and  remain  In  full  force  and  effect,  and 
execution  thereon  shall  issue  Immediately 
after  tbe  expiration  of  said  30  days  as  afore- 
said. All  costs  to  be  taxed  against  plaintiff 
In  error. 

PEXb  CURIAM.   Adopted  In  whole. 


HUBBARD  r.  COWIANQ. 
(Supreme  Court  of  Oklahoma.    Jan.  7,  1913.) 

(BjfUabtu  hv  the  Court.) 

1.  LlBBI.  1.ND  SlAROKS  (f  41*)— OOITDmONAI, 
PBIVILEOB  —  "CORDmOITAIXT  PuviLsasD 
Publication." 

A  "conditionally  privileged  publication"  Is  a 
publication  made  on  tae  oc^slm  which  famish- 
es a  prima  facie  legal  excuse  for  the  raakinff  of 
It  and  which  Is  ^vilwed,  onless  some  addl- 
tiwal  fact  is  shown  which  so  altera  the  diarac- 
ter  of  the  occarioa  as  to  jnevent  It  farolshiDg  a 
legal  ezcQse. 

[Ed.  Note. — For  other  cases,  see  Ltbel  and 
Slander,  Cent  Dig.  S|  127-129;  Dec.  IMg.  « 
41.* 

For  other  definitions,  see  Wor^  and  Phrases, 
vol  2,  pp,  1410,  141L] 

2.  LiBEi.  AMD  SuNon  Q  9i*)-~"l?smixaKi 

COMinjNICATION." 

A  "privileged  communication''  Is  <Hie  made 
in  good  faith,  upon  any  subject-DiRtter  in  which 
the  party  commonlcadng  has  an  Interest  or  In 
reference  to  which  he  has,  or  honestly  believes 
he  has,  a  duty,  and  which  contains  matter 
which,  without  the  occasion  upon  which  it  Is 
made,  would  be  defamatory  and  actionable. 

[Ed.  Note— For  other  cases,  see  Ubel  snd 
Slander,  Cent  Dig.  |  118;  Dea  Dig.  I  34.* 

For  other  definitknis,  see  Wtnds  and  Pbiaaes, 
VOL  6,  pp.  6691-6698?  toL  8,  p.  7764.] 

3.  LiBSL  AND  8I.AKDEB  123*)— PRITILBGXD 
COMUDNICATION  —  PbIVILBOED  OCOASIOir  — 
QUBSnON  FOB  CODBT  OB  JUBT. 

Where  there  is  no  dispute  as  to  the  eir- 
cnmstances  under  whidi  a  puUlcatlon  was 
made,  it  is  a  legal  question  for  the  court  to  de- 
termine whether  the  occasion  Is  such  as  to 
bring  tBe  alleged  detamatcwy  poUication  within 
the  protection  afforded  to  snvlleged  conunanica 
tlons.  But  whether  the  nets  whidi  give  the 
publication  the  privileged  diaracter  claimed 
for  it  are  established  by  the  evidence  is  a  qnee- 
tlon  for  the  jury.  Accordinriy,  where  tbe  evi- 
dence is  uncertun  snd  conflictmg,  it  is  proper 
for  the  court  to  instruct  the  Jul?  as  to  what 
facts  amstitute  a  privilege,  and  leave  them  to 
say  whether  those  racts  are  proved. 

[Ed.  Note.— Fbr  other  cases,  see  lAM  and 
Slander,  Gent  Dig.  fl  8ea-8M;  Deft  Dig.  1 
123.*] 

4.  LiBBL  AND  SLANDEB  (9  101*)— PBITItBOBD 
COHHUNIOATIOH  —  MALICE  —  BDBDBH  or 

PBoor. 

After  It  Is  shown  that  the  alleged  slander  Is 
privileged,  the  burden  rests  upon  the  plaintiff 
to  show  express  malice. 

[Dd.  Note.— Fbr  other  cases,  see  Ubd  and 
Slander,  Cent  Dig.  ||  160;  278,  27&-280;  De& 
Dig.  8  lOl.*]      •  • 

6.  Libel  and  Slakdeb  ($  19*>— SuHDnons 
OojnnjNiOATios— CoNSTBuonoR  OP  Words. 
Words  used  in  an  alleged  slanderous  cxaa- 
mnnication  are  to  be  taken  in  their  moat  natural 
and  obvious  sense,  and  in  whldi  those  to  whom 
they  are  spoken  will  be  sure  to  nndeistsnd 
them. 

[Ed.  Mote.— For  other  cases,  see  libel  snd 
sunder,  Cent  Dig.  H  98,  99rDee.  Dig.  1 19.*} 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Le  Flore  County ; 
Malcolm  E.  Rosser,  Judge. 

Action  by  A.  F.  Cowling  against  J.  P.  Hub- 
bard. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 


■For  otbtr  oassi  sm  tame  toplo  ud  secUon  NUHBEB  In  Om.  Die.  *  Am.  Dl|<  Ker-No.  Bartas  *  R^'r  XndSKS 
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Whtte  ft  Dn  BoIb,  of  Potesn,  for  plaintiff 
In  error.  Hale  &  Lnnsfbrd,  of  Poteao,  Carl 
Monk,  of  McAlester,  and  R.  O.  Bulgiu,  of 
Fotean,  for  defendant  In  error. 

ROBBRTSON,  O.  This  actioD  was  com- 
menced In  the  district  court  of  Le  Flore 
county  on  September  6,  1910,  by  A.  F.  Cowl- 
ing to  recover  damages  from  J.  P.  Hubbard 
for  slander.  In  the  petition  it  is  alleged 
"that  A.  F.  CowUng  swore  a  falsehood  In  the 
trial  of  a  civil  suit  in  the  jnatlce  of  the  peace 
court  of  Cowllngton  township,  Le  Flore  coun- 
ty, Okl."  It  is  also  charged  that  this  lan- 
guage was  ased  by  defendant  Hubbard  In 
the  Baptist  church,  while  the  congregation 
was  in  conference,  in  the  town  of  Cow- 
llngton, on  July  16,  1910,  and  that  the  lan- 
guage used  was  false,  malicious,  scandalous, 
and  defamatory.  The  defendant  answered, 
first,  that  the  charge  was  made  as  alleged, 
and  was  true :  second :  that  the  charge  was 
made  onder  circumstances  of  privilege;  and, 
third,  that  the  charge  was  made  without 
malice.  To  this  answer  plaintiff  filed  a  reply. 
In  form  a  general  denial,  and  upon  the  Issues 
80  joined  trial  was  had  to  a  Jury,  and  re- 
sulted In  a  verdict  for  $G00  in  favor  of  plain- 
tiff. Upon  this  verdict  Judgment  was  duly 
entered,  and  defendant  appeals. 

Defendant's  admission  In  his  answer  that 
he  uttered  the  words  as  charged  In  the  peti- 
tion, and  that  the  same  were  true,  relieves 
OS  from  further  consideration  of  that  phase 
of  the  controversy,  and  leaves  us  to  deal  only 
with  the  pleas  of  Justification  and  privilege. 

We  will  first  consider  the  question  as  to 
whether  or  not  the  communication  was  privi- 
leged. It  Is  not  contended  by  defendant 
ttiet  the  communication  was  absolutely  privi- 
leged, but  that  It  was  only  a  qualified  or  con- 
ditional privilege. 

[11  What  is  a  qualified,  or  conditional, 
prlvil^ed  communication?  "A  conditionally 
privileged  publication  is  a  publication  made 
on  the  occasion  which  furnishes  a  prima 
fade  legal  excuse  for  the  making  of  it,  and 
which  Is  privileged  unless  some  additional 
Act  ts  shown  which  so  alters  the  character 
of  the  occasion  as  to  prevent  It  furnishing  a 
J^gl  excuse.  *  *  •  The  proper  meaning 
of  a  privileged  communication  Is  'that  the 
oecaidon  on  which  it  was  made  rebuts  the  In- 
ference arising  prima  fade  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff, 
and  puts  ft  upon  him  to  prove  that  it  was 
malice  In  fact'"  Townshend  on  Slander 
and  Ubel  (4th  Ed.)  |  209. 

[2]  Where  a  communication  is  made  by 
one  having  a  duty  to  perform,  and  it  is  made 
in  good  faith,  in  the  belief  that  it  comes 
within  the  discharge  of  that  duty.  It  Is  prlvl- 
l^ed  (Bradley  v.  Heath.  12  Pick.  [Mass.]  163, 
22  Am.  Dec.  418;  Rude  v.  Nass,  79  Wis. 
321,  48  N.  W.  6S5,  24  Am.  St  Rep.  717,  and 
note),  and  the  duty  here  referred  to  is  not 
limited  to  legal  obligation^  but  extends  to 


moral  or  social  duties  of  imperfect  obligation 
(PoUasky  v.  Minchener.  81  Mich.  2U0,  46 
N.  W.  5,  9  R.  A.  102,  21  Am.  St  Rep.  616; 
Richardson  v.  Gunby,  88  Kan.  47.  127  Paa 
633).  "A  privileged  commuulcatlon  is  one 
made  in  good  faith  upon  any  snhject-niat- 
ter  in  which  the  party  communicating  has 
an  Interest,  or  In  reference  to  which  he 
has.  or  honestly  believes  he  has,  a  duty  to 
a  person  having  a  corresponding  Interest  or 
duty,  and  which  contains  matter  which, 
without  the  occasion  upon  which  It  is  made, 
would  be  defamatory  and  actionable."  New- 
ell on  Slander  and  Libel  (2d  Ed.)  388. 

In  this  case  it  is  charged,  and  admitted, 
that  the  defendant  uttered  the  alleged  slan- 
&er  at  a  meeting  of  the  Baptist  Church,  in 
conference,  at  Oowlington.  The  defendant 
alleges  that  the  charge  is  true,  and  was 
made  without  malice,  and  in  good  faith,  by 
reason  of  a  duty  defendant  owed  the  church, 
and  upon  a  subject  in  which  the  church  had 
a  correapondlng  interest  In  the  light  of  the 
above  authorities,  It  is  apparent  that  If  the 
defendant  can  show  that  the  utterance, 
which  he  admits  making,  was,  In  fact  made 
in  good  faith,  and  without  matlce,  and  upon 
a  subject  in  which  he  liad  an  interest  and 
to  the  Baptist  conference,  of  which  both  he 
and  the  plaintiff  were  members,  and  that  the 
same  was  made  In  obedience  to  a  duty  which 
dttfendant  owed  the  church  under  its  laws 
and  rules,  and  ,to  which  the  church  had  a 
corresponding  interest,  the  same  would  be- 
come and  be  a  quallfledly  and  conditionally 
privileged  communication,  and  the  occaaion 
on  which  the  slander  was  uttered  would  re- 
but the  Inference  of  malice  prima  facie  aris- 
ing out  of  the  alleged  slander,  and  would 
leave  the  bardwi  of  proving  malice  on  the 
plaintiff. 

[3]  Defendant  insists  that  the  question  of 
privilege  as  urged  in  bis  answer  was  one  of 
law  for  the  court  and  not  of  fact  for  the 
Jury,  and  complains  of  the  instruction  given 
by  the  court  to  the  Jury,  which  required  the 
Jury  to  determine  that  question  as  one  of 
fact  This  contention  cannot  be  sustained, 
and  the  decisions  are  practically  uniform  in 
holding  that,  where  the  evidence  Is  conflict- 
ing, it  la  the  province  of  the  court  to  instruct 
the  Jury  as  to  what  facts  constitute  a  privi- 
leged communication,  and  leave  it  for  the 
Jury  to  determine  whether  or  not  those  facts 
have  been  established.  Thus  in  Abraham  et 
aL  V.  Baldwin.  62  Fla.  166.  42  South.  692, 
10  L.  R.  A.  (N.  S.)  1051.  10  Ann.  Cas.  1148, 
It  Is  said:  "Whether  slanderous  words  ut- 
tered are  a  privileged  communicatlou  de- 
pends upon  the  circumstances  under  which 
they  were  uttered,  and  whether  or  not  the 
facts  and  circumstances  when  conceded  es- 
tablish the  privilege  is  a  question  of  law 
for  the  court;  but  when  the  facts  and  cir- 
cumstances under  which  the  communication 
was  made  are  not  conceded,  the  court  cannot 
as  a  matter  at  law  determine  whether  the 
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commtinlcatloD  was  or  was  not  privileged, 
and  a  Jury  must  determine  the  facta  under 
proper  Instructions  from  the  court.  •  •  ♦ 
In  determining  whether  or  not  a  communi- 
cation is  privileged,  the  natare  of  the  sab- 
Jedt,  the  right,  duty,  or  Interest  of  the  par- 
ties In  such  subject,  the  time,  place,  and  cir- 
cumstances of  the  occasion,  and  the  manner, 
character,  and  extent  of  the  communication, 
should  all  be  considered.  When  all  these 
t&ct»  and  drcumatances  are  conceded,  a 
court  may  decide  whether  a  communication 
Is  a  privileged  one,  so  as  to  require  the  plain- 
tiff to  prove  express  malice.  But,  when  all 
the  essential  facts  and  circumstances  are  not 
conceded,  the  existence  or  nonexisteace  of 
the  privilege  should  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  of 
the  case,  under  proper  instmctiona  of  the 
court  applicable  to  the  case."  In  25  Cyc. 
549,  the  following  rule  la  found:  "Where 
there  Is  no  dispute  as  to  the  circumstances 
under  which  a  publication  was  made,  it  is 
a  l^al  question  for  the  court  to  determine 
whether  the  occasion  Is  such  as  to  bring  the 
alleged  defamatory  publication  within  the 
protection  afforded  to  privileged  communica- 
tions. But  whether  the  facts  which  give  the 
publication  the  privileged  character  claimed 
for  It  are  established  by  the  evidence  is  a 
question  for  the  Jury.  Accordli^ly,  where 
the  evidence  is  uncertain  and  conflicting, 
It  Is  proper  for  the  court  to  instruct  the  jury 
as  to  what  facta  constitute  a  privilege  and 
leave  them  to  say  whether  those  facts  are 
proved."  See,  also,  Bodine  v.  Times  Pub- 
lishing Co.,  26  Okl.  13fi,  110  Pac.  1096.  31 
L.  E.  A.  (N.  S.)  147.  The  burden  of  proving 
the  occasion  privileged  was  also  upon  Hub- 
bard, the  defendant,  and  It  is  only  when  the 
facts  and  circumstances  are  not  controverted 
that  the  question  becomes  one  of  law  for 
the  court. 

[4]  Measured  by  the  above  general  rules, 
which  seem  to  be  well  established,  and  which, 
in  our  opinion,  undoubtedly  state  the  law 
applicable  to  this  case,  we  are  clearly  of 
opinion  that  the  instructions  given  by  the 
court  on  the  question  of  privilege  are  not 
open  to  the  criticism  offered  by  plaintiff  in 
error.  Good  faith,  a  right,  duty,  or  an  In- 
terest In  a  proper  subject,  a  proiwr  occasion, 
and  a  proper  communication  to  those  who 
have  a  like  right,  duty,  or  interest,  are  es- 
sential to  constitute  words  spoken  that  are 
actionable  per  se  a  privileged  communica- 
tion, so  as  to  make  the  proof  by  the  plain- 
tiff of  express  malice  essential  to  liability. 
Abraham  v.  Baldwin,  snpra.  The  burden  of 
proving  the  allegations  of  the  answer,  that 
the  communication  was  privileged  was  on 
the  defendant  and  all  of  the  above  essential 
ingredients  were  required  to  determine  that 
Issue,  which  was  <me  of  fact  and  for  the 
jury.  This  Issue  was  properly  submitted  to 
the  jury  by  the  court,  and  defendant  has  no 
right  to  complain  of  the  Instructions  cover- 
iug  the  sam^  as  they  fairly  and  clearly  gtate 
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the  rule  of  law  applicable  to  the  focts  of 
the  case,  and  are  in  conformity  with  the 
decisions  hereinabove  referred  to,  and  to  the 
weight  of  authority  on  the  subject  generally. 

The  court,  after  instructing  the  jury  on 
the  question  of  privileged  communications, 
further  Instructed  th^  that.  If  they  should 
find  the  communication  privileged,  thereupon 
the  burden  of  proving  that  the  same  were 
uttered  in  bad  faith,  and  with  malice,  etc., 
would  shift,  and  would  rest  upon  the  plaln- 
tlff.  In  other  words,  the  court  told  the  Jury 
that  the  defendant  admitted  uttering  the 
words  charged,  that  such  utterance  prima 
fade  constituted  slander  and  "makes  the 
case,  unless  you  shall  find  In  favor  of  the 
defendant  on  one  or  the  other  of  the  issues 
which  he  has  made" ;  1.  e.,  that  the  same 
was  privileged,  or  that  the  same  was  true. 
It  la  urged  also  In  this  connectltm  that  to 
charge  a  man  with  swearing  to  a  ^sehood 
does  not  necessarily  charge  him  with  hav- 
ing conunltted  a  crime ;  that,  before  a  crime 
can  be  charged,  all  the  necessary  Ingredients 
of  the  crime  must  also  be  charged.  This  Is 
not,  nor  should  It  be,  the  law.  If  such  were 
true,  it  would  be  an  eaay  matter  Indeed,  for 
one  to  escape  punishment  for  slander  for  a 
crtmlnal  oflenso  to  all  Intents  and  purp<»«s 
can  easily  be  charged  without  alleging  all 
the  material  Ingredients  of  the  crime.  De- 
fendant saya:  "But  does  the  language  al- 
leged and  proven  charge  a  crime?  It  ia 
alleged,  proven,  and  admitted  that  the  de- 
fendant said  the  plaintiff  swore  a  falsehood 
in  a  trial  in  a  Justice  court  It  is  not  al- 
leged, not  proven,  and  not  admitted  that  the 
falsehood  complained  of  waa  perjury.  It  is 
not  shown  anywhere  that  the  alleged  false 
statement  was  material  to  the  issue.  It  is 
not  alleged,  proven,  nor  admitted  that  the 
justice  court  had  any  jurisdiction  to  try  the 
cause  referred  to.  How,  then,  can  it  be  said 
that  the  defendant  charged,  or  intended  to 
ctiarge,  that  the  plaintiff  had  done  something 
for  which  be  was  amenable  to  the  criminal 
laws  of  our  state?"  (Defendant's  Brief,  pag- 
es 9,  10.)  This,  to  our  minds,  is  a  far-fetch- 
ed excuse,  and  not  worthy  of  serious  con- 
sideration, and  with  such  plea  we  have  but 
little  sympathy.  Section  54.  Newell  on  Slan- 
der and  libel,  p.  123,  reads  as  follows :  "It 
is  as  a  general  rule  a  presumption  of  law 
that  whatever  a  witness  has  sworn  to  in  a 
judicial  proceeding  ia  material  to  the  ques- 
tion or  questions  Involved,  and,  when  he  is 
charged  with  having  sworn  falsely  in  such 
proceeding,  the  charge  Imiwrts  perjury.  The 
injury  done  consists  In  the  fact  that  the  de- 
fendant has  ostensibly  charged  the  plaintiff 
with  the  crime  of  perjury.  The  bearers  so 
understand  it  and  they  cannot  be  presumed 
to  know  anything  of  what  actually  transpir- 
ed In  the  proceeding  to  affect  the  materiality 
of  the  plalntlfTe  testimony  or  to  qualify  the 
real  natare  of  the  falsehood  Imputed.  No 
hearer  can  presnme  that  be  had  been  tiling 
an  Idle  story,  having  no  connection  wltb  tb« 
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cause,  for  no  court  woald  listen  to  such  a 
story;  and  therefore  the  charge  must  be 
Interpreted  as  one  of  perjury."  The  true 
rule,  as  we  understand  it,  is  that^the  words 
used  in  the  alleged  slanderous  communica- 
tion are  to  be  taken  in  their  most  natural 
and  obvious  sense,  and  in  which  those  to 
whom  they  are  spoken  will  be  sure  to  un- 
derstand them.  Thus  In  section  27,  Newell 
on  Slander  and  Libel,  p.  304,  It  Is  said:  "The 
courts  no  longer  strain  to  find  an  Innocent 
meaning  for  words  prima  facie  defamatory", 
neither  will  they  put  a  forced  construction 
on  words  which  may  fairly  be  deemed  harm- 
less. Formerly  it  was  the  practice  to  say 
that  words  were  to  be  taken  In  the  more 
lenient  sense,  but  that  doctrine  is  now  ex- 
ploded. They  are  not  to  be  taken  in  the 
more  lenient  or  more  severe  sense,  but  In 
the  sense  which  fairly  belongs  to  them.  The 
rule  which  once  prevailed,  tbat  words  are 
to  be  understood  in  mltlorl  sensu,  has  t>een 
long  ago  superseded;  and  words  are  now 
construed  by  the  courts,  as  they  always  ou^t 
to  have  l>een,  In  the  plain  and  popular  sense 
In  which  the  rest  of  the  world  naturally  un- 
derstand them.  Now  the  only  qoestlon  for 
the  judge  or  the  court  is  whether  the  words 
are  capable  of  the  defamatory  meaning  at- 
tributed to  tbem.  If  they  are,  then  It  Is 
for  the  Jury  to  decide  what  fs  In  fact  the 
true  construction.  So  long  as  the  words 
complained  of  are  not  absolutely  unintelligi- 
ble, a  Jury  will  judge  of  the  meaning  as  well 
as  other  readers  or  hearers.  All  perplexity 
and  obscnil^  will  disappear  under  the  nar- 
row examination  which  the  words  will  re- 
ceive In  a  court  of  law.  It  matters  not 
whether  the  defamatory  words  be  In  Eng- 
lish or  In  any  otber  language,  whether  they 
be  spelt  correctly  or  incorrectly,  whether 
Ihe  idirase  be  grammatical  or  not,  whether 
cant  or  slang  terms  be  employed,  or  the 
most  refined  and  elegant  diction.  The  Insin- 
uation may  be  Indirect,  and  the  allusion  ob- 
scure ;  It  may  be  put  as  a  Question  or  as  an 
*on  dlt' ;  the  language  may  be  ironical,  figur- 
ative, or  allegorical — still,  If  there  be  a  mean- 
ing In  the  words  at  all,  the  court  will  find  It 
out,  even  though  it  be  disguised  In  a  ilddle 
or  In  hleroglyphl(^  In  all  cases  of  ambiguity 
It  is  purely  a  question  for  the  Jury  to  decide 
what  meaning  the  words  would  convey  to 
persons  of  ordinary  Intelligence."  See,  also, 
pages  302,  303,  304,  and  305,  Newell  on 
Slander  and  Libel ;  Callahan  v.  Ingram,  122 
Mo.  355,  26  S.  W.  1020,  43  Am.  St  Kep.  583 ; 
Wolbrecht  v.  Baumgarten,  26  111.  291 ;  Whlt- 
sel  V.  Lennen,  13  Xnd.  835;  Nlven  v.  Nunn, 
13  Johns,  (N.  Y.)  48;  Smith  Wright,  56 
Ga.  218. 

[I]  In  the  earlier  reported  cases  the  rule 
was  otherwise,  and  great  particularity  in  the 
pleadings  and  proof  was  required,  but  mod- 
em  authorities  have  trimmed  and  adjusted 
the  law  on  this  subject,  and  words  and  slan- 
derous statements  are  now  taken  in  their 
natural  sense,  and  as  the  hearer  understands 


them,  and  It  ought  not  be,  nor  is  it,  the  duty 
of  courts  to  give  defamatory  words  ^nd  ex- 
pressions a  sense  and  meaning  not  Intend- 
ed by  the  utterer.  Juries,  under  proper  in- 
structtons  by  the  court,  are  best  qualified  to 
determine  the  true  meaning  and  Import  of 
the  words  used,  and  they  will  ordinarily 
give  to  the  language  its  real  meaning,  as  it 
was  intended,  under  the  peculiar  facts  and 
drcunuitanees  of  each  case. 

It  is  also  under  this  objection  and  In  this 
connection  contended  that  there  was  no  proof 
of  express  malice,  and  that  a  verdict  should 
have  been  directed  for  defendant  Even 
were  tbis  true,  defendant  would  not  be  enti- 
tled to  such  relief,  for  malice,  sufficient  to 
sustain  a  verdict,  may  be  inferred  from  the 
facts  and  circumstances  of  the  case.  But 
there  is  ample  proof  of  express  malice  In 
this  case  to  warrant  and  sustain  the  verdict 
The  record  shows  that  defendant  converged 
with  several  persons  relative  to  the  charges 
before  presenting  them  to  the  conference^  It 
Is  shown  tbat  the  pastor  of  the  church  ad- 
vised him  on  the  subject  It  Is  also  shown 
tbat  he  Ignored  the  plain  letter  of  the  church 
law,  under  which  he  pretended  to  act,  and 
which  he  claims  Impelled  him  to  make  the 
charge,  and  carried  the  subject  of  their  dif- 
ferences to  the  church  befbre  going  private- 
ly to  the  plaintiff  with  his  grievance  as  the 
(^arch  law  dlracts.  The  evidence  further 
shows  that  a  committee  was  appointed  by 
the  church  to  wait  upon  the  parties,  and  en- 
deavor to  settle  their  differences;  that  the 
committee,  in  effect  fnlly  exonerated  plain- 
tiff, but  recommended  In  their  report  to  the 
churdi,  that  the  brethren  do  not  go  to  law 
about  the  matter;  that  defoidant  was  very 
active  in  tiie  matter,  and  that  many  of  the 
members  who  were  kinsmen  of  defendant 
were  also  very  active,  and  that  because 
plaintiff  failed  to  obey  the  recommendation 
with  reference  to  keeping  th^r  trouble  out 
of  law,  he  was,  without  notice,  unceremoni- 
ously expelled  from  membership  In  the 
church,  at  an  almost  secret  meeting,  when 
there  were  but  20  or  30  members  present  out 
of  a  membership  of  213,  and  notwithstand- 
ing plaintiff  lived  only  about  100  yards  from 
the  church.  These,  with  many  other  acts 
detailed  lu  evidence,  together  with  a  per- 
sonal view  of  the  witnesses,  with  full  op- 
portunity to  observe  their  appearance  and 
demeanor,  gave  to  the  jury  ample  grounds 
to  believe  that  the  charge  was  made  by  de- 
fendant In  bad  faith,  without-  reason,  and 
that  the  same  was  malldous.  There  Is  plen- 
ty of  evidence  In  this  record  to  warrant  the 
Jury  in  returning  the  verdict  found,  and  the 
rule  of  this  court  that  where  there  is  any 
evidence  tending  reasonably  to  su»Lain  the 
verdict  the  same  will  not  be  disturbed  on 
appeal,  will  not  permit  us  to  interfere  even 
though  we  were  so  disposed. 

The  other  questions  raised  by  the  petition 
In  error  do  not  require  consideration  at  our 
hands,  inasmuch  as  tbelr  detarmlnation  would 
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not  In  any  manner  tend  to  bring  us  to  dif- 
ferent conclueionB.  There  being  no  error 
apparent  of  record  of  sufficient  magnltade  to 
warrant  an  Interference  with  the  verdict, 
the  Judgment  of  the  district  court  of  Le 
Flore  count7  should  therefore  be  affirmed. 

FBB  OUBIAH.   Adopted  In  vhol& 


JONES  et  aL  t.  BOSTICK 
(Supreme  Court  of  Oklahoma.    Oct  8,  1812. 
Behearhig  Denied  Feb.  4,  1918.) 

(Spttabtu  ly  tka  Court.) 

Ohattbl  Hobtoaoes  (I  172*)— Bspumn— 

EvjDEncs— Defense, 

In  a  replevin  action  for  the  recovery  of 
posaesaion  of  certain  chattels  by  virtae  of  a 
mortage,  the  answer  not  disclosing  a  com- 
plete defense  to  the  mortgage  debt  but  only 
a  partial  fallare  of  conaideration,  Jm^ment 
was  properly  entered  in  favor  of  ui«  plaintiff 
against  the  defendant 

[Ed.  Note.— For  other  easea.  sea  Chattel 
Mortgages,  Cent  Dig.  U  806-^  810-815; 
Dec  Dig.  S  172.*] 

Error  from  Jackson  County  Court;  W.  T. 
McConnell,  Judge.  ' 

Action  by  J.  R.  Bostlck  against  M.  T. 
Jones  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

J.  W.  Bartholomew,  of  Oklahoma  City,  for 
plaintiffs  in  error.  W.  a  Aostin,  of  Eldor- 
ado, for  defendant  In  error. 

WILLIAMS,  J.  The  defendant  In  error, 
aa  plaintiff,  sued  the  plaintiffs  in  error,  M. 
T.  Jones  and  S.  A.  Hall,  as  defendants,  In 
replevin  for  the  recovery  of  certain  chattels 
by  virtue  of  a  mortgage  executed  by  said  de- 
fendant to  secure  certain  notes.  The  notes 
were  given  as  conaideradon  for  the  pnrcliase 
of  a  certain  acreage  of  cotton,  com,  and 
millet  The  defendant  answered,  admitting 
the  execution  of  the  mortgage  and  notes, 
but  alleged  certain  fraudulent  representa- 
tions on  the  part  of  the  plaintiffs,  in  that 
they  represented  said  acreage  to  be  in  ex- 
eesa  of  what  It  actually  was,  and  also  as  to 
what  such  acreage  produced  the  preceding 
year.  There  la  neither  any  offer  to  nor  ten- 
der back  toy  the  defendants  in  their  answer 
of  the  cotton,  com  and  millet  tor  which  the 
notes  and  mortgage  were  executed,  but  a  spe- 
cific allegation  of  partial  failure  of  consid- 
eration Is  made.  Section  1137,  Comp.  Laws 
1909;  section  891,  Stat  1890;  Luger  Fur- 
niture Go.  T.  Street,  6  Okl.  812,  50  Pae.  125. 

The  questitm  tor  determination  under  the 
issues  is  as  to  whether  the  plaintUh  were 
entitled  to  possession  of  said  property  under 
said  mortgage.  If  anything  was  doe  on  said 
notes,  the  plalntUfs  were  entitled  to  re- 
cover said  possession,  ^nie  notes  were  due 
at  the  time  the  action  was  brought,  and  de- 
foult  had  been  made  under  the  terms  of  said 
mortgage.    No  contention  is  made  as  to  a 


preliminary  demand.  No  prejudicial  wror 
was  committed  in  rendering  Jud^ent  In  fa- 
vor of  the  plaintiffs  for  the  possession  of 
the  propei:ty  for  the  possession  of  which  the 
plaintiffs  sued.  Broyles  et  ux.  v.  Mclnteer. 
29  Okl.  767.  120  Fac.  2S8.  AU  the  Justices 
concur. 


HOLMES  T.  IM  FOBS,  Sheriff. 
(Supreme  Court  of  Oklahoma.   Jan.  21,  1913.) 

fByttahua  hp  the  Court.) 

1.  FAU»  IiCPBISONUBIIT  (t  40*)  —  IlTSTKUC- 
TION. 

An  instruction  in  an  action  for  falae  im- 
prlaoninent  that.  If  the  plaintiff  waa  engaged  in 
the  retail  liquor  business  at  the  time  of  hia 
arrest,  he  had  no  such  diaracter  aa  could  be 
injured  by  arrest  and  imprisonment  made  by  the 
defendant,  aa  sheriff.  If  In  such  arrest  and  Im- 

Sriaonment  the  defendant  was  In  good  faith  en- 
eavoring  to  enforce  Om  prohlUtory  law  of  the 
state,  ia  error. 

[Ed.  Note.— EVir  other  cases,  see  FUse  Im> 
piisonmeDt,  Cent  Dig.  1 119;  Dec  Dig.  |  40.*] 

2l  False  DcFBisoniKNT  <S  30*)— Dauaobs. 

If  the  arrest  waa  unlawful,  the  Jury  would 
have  the  right  to  consider  plaintiff's  occupa- 
tion in  estimating  the  damages. 

[Ed.  Note.— For  other  cases,  see  Falae  Im- 
prisonment, Gent  Die  il  lO^lOT;  Dee.  Dig.  | 

5.  Abbbst  (S  68*>-^IiBPMmgo>-W«uiam  i 
or  Wabbant. 

An  officer  can  arrest  for  a  misdemeanor 
only  when  he  bas  a  warrant,  or  when  the  nls- 
demeanor     committed  in  his  presence. 

[Ed.  Note.— For  other  caaea,  see  Aneat;  Obnt 
Dig.  H  146-166;  Dec  Dig.  |  63.*] 

4.  CbUUNAL  ZiAW  d  218*)— Wabb&ht— Tauo- 

ITT. 

A  warrant  directing  an  officer  to  arrest 
any  person  he  may  find  ei^nged  in  vlolat^ 
the  law  ia  void. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  H  444-^51,  467 ;  Dec.  Dig.  | 
218.*] 

6.  Abbbst  ({  63*)— WABBAm— Pobsbssioh  of 

Intoxicating  Liquob. 

An  officer  may  arrest  without  warrant  any 
person  he  finds  in  the  possession  of  intoxicat- 
ing liquor,  if  the  posaesaion  ia  for  the  purpose 
of  violating  any  of  the  provisions  ot  the  pro- 
hibitory liquor  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Oent 
Dig.  H  140-156;  Dee.  Dig.  f  63.*) 

6.  False  IicPBxsomiBirr  (|  35*)  —  Pcirmvx 
Damaqis. 

An  officer  making  an  illegal  arrest  is  not 
liable  for  punitive  damages,  where  he  made  the 
arrest  In  good  faith,  and  without  malice. 

[Ed.  Note^For  Other  cases,  see  False  Im- 
prisonment, Gent  Dig.  |  112;  Dec  Dig.  {  35.*] 

7.  FALfiB  IMPBIBONICENT  (S  27*)-^EASUBB  Ot 

Dauaoeb— Evidence. 

In  an  action  for  anlawful  arrest  where  the 
defenae  ia  that  the  defendant  had  posseaaiott  <^ 
intoxicating  liquor  at  the  time  of  his  arrest 
for  the  purpose  of  violating  the  prohibition  law 
of  the  atate,  and  the  queation  of  the  good  faith 
of  the  officer  is  also  involved  on  the  measure  of 
damages,  evidence  of  the  (^rcumatancee  leading 
up  to  the  arrest  is  competent 

[Ed.  Note.— Fbr  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  i  100;  Dec  Dig.  i  27.*1 


•For  otber  cases  at%  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serias  ft  lUv'r  Indexes 
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Gommtssionen'  Opinion,  Division  Na  2, 
Error  from  District  Ckmrt»  Gomanctie  Oouii- 
ty ;  J.  T.  Johnson,  Judge. 

Action  by  A.  F.  Holmes  against  Rofe  Le 
Fors,  Sheriff  of  Comanche  C!ount7.  OkL 
jtuH^nent  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded. 

Sterens  ft  Mytn  and  T.  B.  Onr,  all  of 
Lawton,  for  plaintiff  In  error.  LodIb  DaTls 
and  R.  J.  Ray,  Itoth  of  Lawton,  and  S.  M. 
Cunningluun,  of  Hngo^  for  defendant  in  uror. 

ROSSER,  0. '  lUs  was  an  action  A.  F, 
Holmes  against  Hnfe  Le  Fora,  as  iherlff  of 

CJomanche  county,  for  damages  for  false 
imprisonment  The  plaintiff  was  suspected 
of  stillng  liquor  in  a  certain  building  In  the 
town  of  Chattanooga,  In  Comanche  ooonty, 
and  a  search  warrant  was  Issued  by  the 
county  court  to  s^rch  the  bouses  Tbe  county 
attorney  and  the  deputy  sheriff.  Jackson,  who 
made  the  arrest,  and  B.  B.  Le  Fors,  a  broths 
er  of  the  defendant,  went  to  Chattanooga 
for  tbe  purpose  of  searching  the  boQ8& 
When  they  arrived  at  the  house,  they  were 
informed  that '  the  plaintiff,  with  anothw 
party,  who  was  also  suspected  of  selling  Uq- 
uore,  had  Just  Itft  the  house,  and  had  gone 
to  the  O.  K.  Hotel.  Inquiry  was  made  at 
the  O.  K.  Hotel,  and  the  officers  were  In- 
formed that  they  were  not  there.  The  offl- 
cers  then  opened  the  building  whldi  they  had 
first  Intended  to  search,  and  there  found  a 
sort  of  bar  with  some  soft  drinks,  and  also 
a  bottle  of  whisky.  The  officers  were  then 
informed  that  Just  about  the  time  the  train 
came  in  the  plaintiff  and  the  other  party 
with  him  had  taksa  some  whisky  out  of 
the  building,  and  the  last  seen  of  them  they 
were  seen  in  tbe  O.  K.  Hotel.  Tbe  county 
attorney  then  wrote  out  an  affidavit  for  a 
search  warrant  for  tbe  O.  K.  Hotel,  and  also 
wrote  out  a  warrant,  and  Le  Fors  swore  to 
the  affidavit  for  search  warrant  4}efore  John 
Murphy,  Justice  of  the  peacoi  The  warrant 
was  then  Issued  and  the  officers  wait  to  the 
O.  K.  Hotel  and  found  the  plaintiff  and  the 
other  party  there,  and  found  a  bottle  of  whis- 
ky in  their  possession.  They  then  arrested 
the  plaintiff  end  the  party  with  him. 

[1]  Tbe  court,  over  tbe  objections  and  ex- 
ceptions of  plaintiff,  instructed  tbe  Jury  as 
follows:  "If  you  find  from  the  evidence 
that  at  the  time  the  arrest  and  Imprison- 
ment complained  of  was  made  the  plaintiff  was 
engaged  in  the  retail  liquor  business,  then 
you  are  instructed  that  be  bad  no  such  char- 
acter as  could  be  Injured  or  damaged  by 
arrest  or  Imprisonment  made  by  the  defend- 
ant as  such  sheriff  In  such  arrest  and  im- 
prisonment if  he  was  In  good  faith  cndeav* 
oring  to  enforce  the  prohibitory  law  of  the 
state."   This  iDstruction  was  error. 

[2]  It  would  have  been  proper  for  the 
Jury  to  have  considered  his  occin>atlon  in 
estimating  damages,  bad  they  found  that  the 
arriest  was  unlawfully  made,  but  they  could 


only  have  considered  his  occupation  for  the 
imrpose  of  estimating  the  damages.  A  per- 
son, however  mean  his  station  In  life,  and 
however  low  his  calling,  can  only  be  arrested 
and  imiHisoned  according  to  law.  The  law 
prescribes  the  cbrcumstances  under  which 
an  arrest  can  be  made  and  under  which  a 
person  may  be  imprisoned.  Unless  these  clr- 
eomstances  exist  an  arrest  and  imprisonment 
is  unlawful,  the  officer  is  a  trespasser,  and 
the  action  will  He,  thoni^  It  m^t  be  that 
the  character  and  occupation  of  the  person 
arrested  would  make  tbe  recovery  very  smaU. 

[I]  In  misdemeanor  cases,  tbe  officer  can 
arrest  only  when  he  has  a  warrant,  or  when 
the  misdemeanor  is  committed  in  his  pre» 
ence.  For  the  error  in  giving  this  instmo- 
tion,  the  Judgmmt  must  be  reversed.  In 
view  of  the  tact  tliat  thwe  must  be  another 
trial,  it  is  proper  to  notice  other  matters 
occurring  at  the  trial  wlilch  are  complained 
of  by  tbe  plalntift.  Plaintiff  urges  that  tli» 
search  warrant  under  which  the  hotel  was 
seardtied  was  Toid.  It  is  not  necessary  to 
decide  this  question.  This  action  Is  not 
teon^t  for  an  onlawfol  search,  bnt  tor  an 
unlawful  arrest  The  search  warrant  was 
not  valid  as  a  warnut  of  arrest,  for  the  rea- 
son that  it  named  no  m»  to  bs  arrested.  A 
warrant  must  name  some  tma 

[4]  A  general  warrant  to  go  opt  and  ar- 
rest any  one  whom  the  officer  may  find  vio- 
lating tbe  law  Is  void,  and  adds  nothing  to 
his  auth<Hrlt7.  !niis  was  the  common  law 
(Cwnmonwealth  v.  Grotty,  10  Allen  [Mass.] 
KtB,  87  Am.  Dea  060),  and  Is  sUU  tbe  law. 
In  order  for  a  warraiU  of  arrest  to  be  valid, 
the  court  or  magistrate  Issoing  tbe  warrant 
must  have  some  jwrson  in  mind  to  be  arrest- 
ed, land  must  designate  the  person  in  tlie 
warrant  by  nam^  if  known,  and,  if  the  name 
is  not  known,  then  in  some  way  to  show  that 
some  particular  Individual  is  meant  (Sny- 
der's Gomp;  Jm  f  es79),  and  the  warrant 
must  positively  order  the  arrest  It  is  not 
suflOcient  fbr  it  to  direct  the  officer  to  arrest 
if  he  finds  persons  violating  the  law.  This 
woQid  be  to  make  tbe  officer  the  Judge  as  to 
whether  or  not  the  arrest  should  liave  been 
made. 

[5J  Objection  is  made  to  several  dtiarges 
of  tbe  court  and  to  his  refusal  to  give  sever- 
al ottereA  by  tbe  plaintiff.  No  material 
ror  was  committed,  except  as  stated.  The 
court  properly  charged  the  Jury  that  if  the 
officer  found  the  plaintiff  in  possesion  of- 
Intoxicating  liquors,  and  if  he  bad  posses- 
sion thereof  for  the  purpose  of  in  any  way 
violating  the  law,  the  officer  was  authorized 
to  make  tbe  arrest  This  was  a  correct  state- 
ment of  tbe  law,  and,  under  the  evidence  in 
this  case,  was  the  only  issue  that  should 
have  been  submitted  to  the  Jury.  If  the 
officer  found  blm  in  possession  of  intoxicat- 
ing liquor,  in  violation  of  the  law,  he  had 
the  right  to  arrest  without  warrant  and 
the  plaintiff  could  not  recover.   If  not,  the 
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warrant  was  unlawful,  and  the  plaintiff 
ataould  recover. 

[I]  The  court  instructed  tbe  iury  that  If 
the  officer  made  the  arrest  in  good  faith,  and 
without  malice  In  attempting  to  enforce  the 
proliibltory  law,  the  plaintiff  could  only  re- 
cover actual  damages.  This  Instruction  Is 
assigned  as  error.  This  instruction  seems  to 
be  a  correct  statement  of  the  law,  and  no 
cases  are  cited  showing  that  it  Is  error. 
Punitive  and  exemplary  damages  are  ordi- 
narily not  recoverable  In  such  cases,  In  the 
absence  of  circumstances  showing  malice  by 
the  person  who  made  the  arrest  19  Cyc.  371. 

[7]  It  Is  ui^ed  tliat  the  court  erred  In  ad- 
mitting in  evideuce  certain  testimony  of  the 
county  attorney.  His  testimony  was  not  In- 
competent He  merely  related  what  was  done 
In  the  effort  to  find  whisky.  It  was  competent 
for  him  to  state  what  he  had  found  that  led 
him  to  take  the  various  steps  that  were  tak- 
en. It  was  incompetent  for  him  to  relate 
tbe  details  of  what  he  was  informed,  but  It 
was  proper  for  him  to  state  all  the  f&ct&  and 
circumstances  leading  up  to  the  arrest  to 
throw  light  upon  the  purpose  for  which  the 
plaintiff  had  the  whisky,  and  to  enable  the 
Jury  to  know  whether  he  bad  it  In  his  pos- 
session for  tlie  purpose  of  violating  the  pro- 
hibitory law  of  the  state  at  the  time  he  was 
arrested.  It  was  also  competent  for  tbe  pur- 
pose of  throwing  llfUit  on  tbe  motives  of 
tbe  officer. 

The  case  sbonU  bft  Teversed  and  lemanded. 

PER  OUBIAM.    Adopted  In  vhola 


SLOAN  et  aL  v.  WARRENBURG. , 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1913.) 

(Svllahut  iy  ike  Coturt.) 

Mabteb  and  Sebvamt  (I  270*)— Rbuvanct— 
Subsequent  Altebationb  and  Pbboau- 

TIONS. 

Id  an  action  to  recover  damages  based  on 
alleged  negligence  in  failing  to  provide  safe 
appTiances  with  which  to  work,  it  is  error  for 
the  court,  over  objection,  to  admit  evidence 
discloBiog  alterations  and  repairs  and  precau- 
tions made  and  taken  after  the  accident  to 
avoid  the  recurrence  of  similar  accidents. 

[Ed.  Note. — ^For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  ||  918-927,  932;  Dec  Dig. 
1  270.*] 

Commissioners*  Opinion,  Division  No.  1.' 
Error  from  District  Court,  Logan  Gonnty; 
A.  H.  Huston,  Judge. 

Action  by  Nellie  Warrenbnrg  against  O. 
W.  Sloan  and  another  to  recover  damages 
resulting  to  plaintiff  for  the  alleged  wrong- 
ful death  of  her  husband,  Louis  G.  Warren- 
burg,  deceased.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

John  Adams  and  Devereux  &  Hildreth,  all 
of  Guthrie,  for  plaintiffs  in  error.  McGulre 
&  Smith,  of  Guthrie,  for  defendant  in  error. 


AMES,  0.  The  deceased  was  an  employ^ 
of  tbe  defendants.  The  defendants  were  add- 
ing a  second  story  to  a  brick  building  In  the 
town  of  Crescent  The  deceased  was  assist- 
ing the  defendants  in  elevating  brl<^  to 
tbe  second  story.  The  method  was  as  fol- 
lows: A  telephone  pole,  about  28  feet  long, 
was  placed  on  top  of  the  original  one-atory 
building.  The  large  end  was  laid  on  tbe 
roof.  Two  by  four  pieces  were  crossed  over 
this  end  and  nailed  into  tbe  telephone  pole 
with  20-penny  nails,  and  tbe  other  end  nail- 
ed to  tbe  Joists  supporting  the  roof.  Into 
the  saddle  over  the  telephone  pole,  produced 
by  the  crossing  of  these  2x4  pieces,  bags 
of  heavy  material,  weighing  about  200 
pounds,  were  placed,  and  over  the  whole 
was  piled  several  hundred  pounds  of  stone. 
The  evidence  also  discloses  that  this  was  the 
usual  way  of  constructing  this  klud  6f  a 
hoist  At  the  point  where  the  telephone  pole 
projected  over  the  brick  wall  the  pole  was 
elevated  and  supported  by  a  crotch  construct- 
ed for  that  purpose,  so  that  the  front  end  of 
it  was  6  or  6  feet  higher  than  tbe  other  end. 
The  front  end  projected  5  or  6  feet  beyond 
the  wall,  and  ropes  were  adjusted  at  the 
front  end,  which  were  attached  to  a  box, 
and  this  box  was  hauled  up  through  a  pul- 
ley ;  the  ropes  being  drawn  by  a  horse.  The 
deceased  and  one  of  the  defendants  loaded 
the  box  with  brick.  Ropes  were  attached  to 
each  end  of  the  box,  and  it  was  the  duty 
of  tbe  deceased  to  hold  these  ropes  and  pre- 
vent the  box  of  brick  from  rubbing  against 
tbe  wall  or  into  any  openings,  as  it  was 
drawn  up,  while  the  defendant  drove  the 
horse.  At  the  time  of  tbe  accident,  as  the 
box  was  being  elevated,  the  deceased  failed 
to  get  a  firm  hold  on  the  ropee,  and  the  box 
swung  In  toward  tbe  building,  catching  In 
a  doorway.  The  defendant,  not  noticing  tbe 
situation,  continued  driving  the  horse;  the 
result  being  that  by  reason  of  this  obstruc- 
tion In  tbe  usual  method  of  doing  the  work 
the  telephone  pole  fell,  the  back  end  was 
loosened  from  the  loof,  and  the  pole  turned 
a  somersault  over  the  wall  The  deceasecU 
In  backing  away  from  the  falling  pole,  stum- 
bled, was  canght  by  tbe  pole^  and  killed  in- 
stantly. 

The  errors  alleged  and  discussed  are  that 
the  case  should  not  have  been  submitted  to 
tbe  Jury,  because  there  was  no  sufficient  evi- 
dence of  the  primary  negligence  of  tlie  de- 
fradants;  that  according  to  the  plaintiffs 
own  testimony  the  deceased  was  guilty  of 
contributory  negligence;  and  that  the  court 
erred  In  admitting  evideuce  showing  that 
after  the  accident  the  defendants  replaced 
this  pole  and  fastened  tbe  back  end  of  It  in 
a  different  manner. 

As  tbe  case  must  be  reversed  upon  tbe 
last  ground,  it  is  unnecessary  to  consider  the 
first  two,  although  we  have  some  doubt  about 
there  b^g  any  snfflclent  evidence  of  tbe 
defradants'   primary  negllgrace.     Upon  a 
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new  trial.  how0nr»  tbe  evidence  may  be  dif- 
ferent That  tbe  dtfense  of  contrlbntorr 
n^llgence  maat  be  sabmltted  to  the  Jary 
has  beoi  decided  in  other  o&Bes.  C,  R.  I. 
A  P.  Ry.  Oo.  T.  Baroni,  82  Okl.  S40, 122  Pac. 
826;  R.  I.  ft.  P.  Ry.  Co.  HUl,  ISft  Pae. 
18.  reooiQy  decided,  bnt  not  jei  offldally 
reported. 

Upon  the  laat  propoaltion  the  record  dls- 
cloeee  fliat  over  the  detaidaotB'  objection 
the  plaintllT  was  permitted,  upon  the  cross- 
examination  of  one  of  tbe  defendants'  wit- 
nesMa,  to  show  Hut  after  tbB  acddent  the 
telephone  pole  was  replaced  on  the  roof,  and 
instead  of  be^g  fastened  in  tbe  same  man- 
nw  as  before  a  bole  was  cat  in  the  root  utd 
tbe  pole  was  securely  tied  to  the  Jotets  wbicb 
supported  the  roof.  This  was  error.  Wheth- 
er or  not  a  defendant  Is  gnilty  of  negligence 
depeoda  upon  tbe  question  whether  he  exer- 
cised reasonable  care  under  the  circnm- 
atanoea  ^yi«*ing  at  tbe  time,  not  wh^er  he 
bad  done  ereryttainf  whldi  it  was  poadble 
to  do  in  tbe  lifl^t  of  every  possible  danger 
Chat  might  artsa  It  may  well  be  that  after 
an  accident  baa  aetoally  happened,  in  ord^ 
to  prevent  its  recurrence,  an  owner  might 
exercise  extraordinary  care,  and  in  so  doing 
take  preeantlona  wfaldi  would  never  have 
occurred  to  him  bnt  for  the  accident,  and 
wbicb  are  are  not  naually  observed  in  tbe 
business.  A  party's  condnct  must  be  judged 
by  the  dreumstancea,  conditions,  and  duties 
^»ting  at  tbe  tinu,  and  wbldi  are  known 
to  him,  or  in  the  exorcise  of  reasonable  care 
should  be  known  to  falm;  and  therefore  it 
is  almost  universally  held  that  precautions 
taken  after  an  accident  are  not  admissible 
in  evidence  as  tending  to  show  negligence 
before  the  accident  Under  similar  circum- 
stances the  court,  in  the  case  of  Missouri, 
K.  &  T.  Ry.  Co.  V.  Johnson.  126  Pac.  667, 
not  yet  officially  reported,  h^d;  "Evidence 
of  repairs  or  alterationa  in  a  railroad  «n- 
bankment  and  bridge,  subsequent  to  a  loss 
of  pToperts  in  a  flood,  is  not  competent  as 
tending  to  establish  n^llgence  upon  the 
part  of  tbe  railroad  In  the  original  construe- 
tion  of  such  embankment  and  bridge."  The 
authorities  upon  this  proposition  are  collect- 
ed at  l«igth  in  8  Encyclopedia  of  Evidence, 
page  914,  and  the  rule  as  announced  prevails 
in  the  English  courts,  the  Supreme  Court  of 
the  United  States  and  the  federal  courts, 
in  Alabama,  Arkansas,  California,  Colorado. 
Connecticut,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Maryland,  Massachusetts,  Mlcbi- 
gao,  Minnesota,  Missouri,  New  Hampshire, 
New  Tork,  North  Carolina,  Oregon,  Penn- 
sylvania, Rhode  Island,  South  Carolina,  Ten- 
nessee, Texas,  Washington,  and  Wisconsin. 
In  Mtamesota  this  rule  now  iH«vaUs,  and 
earlier  decisions  to  the  contrary  in  that  state 
have  been  overruled.  Tbere  seema  to  be 
some  conflict  in  the  Georgia  caaes,  while  tbe 
contrary  rule  prevails  in  Kansas. 


Tbe  plaintiff,-  however,  argnea  fliat  tlie  er* 
ror  wsa  hanulesa ;  Imt  we  cannot  agree  with 
this  contention.  The  primary  issue  In  the 
case  was  the  qneatlon  of  the  defendanta* 
negligmice,  and  it  is  altogether  powible  that 
on  tbe  evidence  Uie  Jury  ml^t  liave  found 
tlut  the  defoidante  were  not  n^llgent  if  this 
incompetent  evidence  bad  not  beat  admitted. 
Tlie  unanimity  with  which  tbe  courts  have 
exduded  aald  evidence  of  itself  Indicates  tba 
beiiet  that  it  is  matnlal,  and  one  only  has 
to  consult  bis  own  common  aenae  to  pwcelve 
that  when  the  court  has  treated  this  evi- 
dence as  competat  a  Jury  wlU  natnrally 
regard  It  as  material;  and,  while  we  uni- 
formly decline  to  reverse  a  case  because  of 
an  error  which  is  not  iwejudiclal,  it  seons 
apparent  to  ns  In  this  case  that  tliia  error 
was  prejudicial,  and  that  the  judgmmt  of 
tbe  trial  court  should  be  reversed  and  the 
cause  remanded. 

PBR  OURXAM.    Adopted  in  whol& 


McPHERRIN  V.  TITTLE  et  aL 
(Supreme  Court  of  Oklahoaia.    Jan.  7,  1918.) 

(SyUaltut  h»  the  Court.) 

1.  Bltxs  Ann  NoTBB  (I  868*)— "BoiTA  Fide 

HOLDEB." 

The  owner  of  a  negotiable  promissory  note, 
wbo  obtains  it  before  maturity  for  a  valuable 
consideration,  without  knowledge  ot  any  defect 
of  title,  and  in  good  faith,  holds  it  by  a  title 
valid  against  all  the  world. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  -Cent  Dig.  S8  790,  791,  960,  962 ;  Dee. 
Dig.  I  863.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  828,  824.] 

2.  Bnxs  ANO  Notes  (|  839*)— Bona  Fids 
Holder— Suspicion  as  to  Title. 

Suspicion  of  defect  of  title,  or  the  knowl- 
edge of  circumstances  wbicb  would  excite  such 
suspicion  in  tbe  mind  of  a  inudent  man,  or  of 
clrcnmitances  lofficient  to  put  him  upon  in- 
quiry, will  not  defeat  his  title ;  that  result  can 
be  produced  only  by  bad  faith  on  his  part. 

[Ed.  Note.— For  other  cases,  see  Bilb  and 
Note^  Gent  Dig.  U  821^;  Dec.  Dig.  | 
339.*J  ^ 

3.  Bills  and  Notes  (M  844*)— Bona  Fide 
PuBCHASBB— Default  in  Intebest. 

A  negotiable  promissory  note  is  not  dis- 
honored by  reason  of  a  failure  to  pay  interest 
prior  to  maturity  of  the  principal.  In  the  ab- 
sence of  a  BtipulatioQ  ia  the  note  to  that  effect: 
but  the  tact  that  Interest  Is  due  and  unpaid  is  a 
material  circumstance-  bearing  on  the  question 
of  whether  the  purchaser  acquired  the  note  in 
good  faith  and  without  notice  of  prior  equities 
or  in6rmities  in  the  title. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  866-808;  Dec.  Dig.  | 
344.*] 

Commissioners*  Oidnlon,  Division  No.  1. 
Error  firom  District  Court,  Adair  County; 
John  H.  Pitdiford.  JQdg& 

Action  by  Grant  MePherrin  against  j.  M. 
Tittle  and  others.  Ju^^moit  for  def^anta, 
and  plaintiff  brings  error.  Reversed  and  re* 
manded. 


*r9t  Mm  esse*  ua  sAine  toplo  and  section  MUUBBR  lo  Dm.  Dts.  «  Am.  Dig.  Kc7-No.  Series  *  Rap'r  lodnw 
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Arnold  &  Chase,  of  StUwell,  for  plaintiff 
In  error.  R.  Y.  Nance,  of  StUwell,  for  de- 
fendants In  error. 

SHARP.  C.  Plaintiff  In  error,  hereinafter 
designated  as  plaintiff,  sued  defendants  in 
error,  hereinafter  designated  as  defendants, 
as  makers  of  a  negotiable  promissory  note, 
made  payable  to  G.  L.  Clark  and  A.  F.  Hen- 
nessey or  order,  and  by  them  indorsed,  and 
afterwards  purchased  by  and  delivered  to 
plaintiff  by  the  Indorsee  for  a  valuable  con- 
sideration before  maturity.  Defendants  ad- 
mitted the  execution  of  the  note,  but  charged 
that  their  signatures  thereto  were  fraudu- 
.  lently  obtained  by  the  payees  thereof;  that 
said  notes  were  signed  by  the  makers  condi- 
tioned upon  the  payees  thereof  obtaining  the 
signatures  of  other  r^onslble  parties ;  tliat 
there  was  a  total  failure  of  consideration; 
that  plaintiff  was  not  the  owner  of  said  note 
for  value,  but  was  well  aware,  at  the  time 
of  Its  purchase,  of  the  fraud  practiced  by 
the  payees  (hereof  in  obtaining  the  signa- 
tures of  defendants  to  said  note.  It  Is  urged 
that  the  trial  court  committed  numerous  er- 
rors, but  one  of  which  It  will  be' necessary 
to  (»nsider.  In  its  charge  to  the  Jury,  pne 
of  the  three  instnictlons  given  is  as  follows : 
"(S)  You  are  Inatnicted  that  if  you  find  from 
the  evidence  that  the  plaintiff  was  an  inno- 
cent purchaser  of  the  note  sued  on  before 
maturity  and  for  a  vaUd  consfderati^Hi,  then 
he  is  entitled  to  recover;  but  If  you  And 
from  Uie  evidence  that  the  note  was  not 
comjdete  w£en  the  same  vas  assigned,  to  the 
plaintiff,  and  the  plaintiff  had  knowledge  of 
that  fact,  or  of  drcomatancea  sufBident  to 
put  an  ordinarily  pmdent  person  upon  in- 
quiry, and  he  fftlled  to  institute  such  Inquiry, 
then  yon  should  find  for  the  defendants." 

[1,2]  That  there  is  authority  supporting 
the  rule  announced,  we  grant;  but  it  is  not 
the  rule  In  this  jurisdiction,  and  we  b^eve 
it  to  be  a  principle  now  well  settled  that 
neither  a  susidcion  nor  defect  of  title,  knowl- 
edge of  circumstances  which  would  exdte 
such  Buspidon  in  the  mind  of  a  prudent  man, 
or  put  him  on  inquiry,  will  affect  his  right, 
unless  the  circumstances  or  suspicions  are  so 
cogent  and  obvious  that  to  remain  passive 
would  amount  to  bad  faith.  A  discussion  of 
the  early  and  modem  cases,  however,  Is  un- ' 
necessary  in  view  of  the  conclusions  reached 
by  this  court  In  Forbes  v.  First  Nat  Bank  of 
Enid,  21  Okl.  206,  95  Pac.  785,  where  the 
question  is  discussed  at  length.  It  is  there 
said:  "It  Is  contended  by  plaintiff  in  error 
that  the  conduct  of  GoT^y  in  going  to  the 
CltiKens'  Bank  after  banking  hours  and  ob- 
taining the  draft  In  question,  and  the  other 
Items  of  remittance  which  had  been  received 
by  the  Citizens'  Bank  during  that  day  and 
the  government  bond  and  a  note  in  settle- 
ment of  the  balance  due  by  the  Citizens' 
Bank  to  the  First  National  Bank,  wh^  Gol- 
trr  had  knowledsce  that  the  dtlzens*  Bank 


was*  in  failing  coniUtltHi,  and  that  It  had 
acquired  said  draft  on  that  day,  establishes 
the  bad  faith  of  the  plaintiff  in  taking  the 
draft  He  contends  that  the  circumstances 
under  which  the  drafC  was  obtained  were 
such  as  should  have  created  a  susj^on  in 
the  mind  of  Goltry  and  pot  him  upon  in- 
quiry, and  that  his  not  having  made  inquiry 
of  the  assistant  cashier  of  the  Citizens'  Bank 
as  to  how  he  obtained  the  draft  establishes 
the  bad  faith  of  the  plaintiff.  We  think  this 
contention  not  well  founded;  for  It  has  be- 
come tlie  well-established  rule  in  the  federal 
courts  of  the  Union  and  in  the  greater  num- 
ber of  state  courts  that  susiddon  of  defect 
of  title,  or  even  gross  negligence  on  the 
part  of  a  taker  of  a  negotiable  instrument, 
will  not  defeat  his  title.  Atlas  National 
Bank  T.  Holm  et  al.,  supra;i  Murray  v, 
Lardner.  2  Wall.  110.  17  L.  Ed.  857 ;  Hotch- 
kiss  V.  National  Banks,  21  Wall.  354.  22  U 
Ed.  645 ;  Clark  v.  Evans  et  al.,  66  Fed.  263. 
13  C.  0.  A.  433;  Goodman  v.  Slmonds,  20 
How.  843,  IS  !<.  Ed.  934;  1  Daniel  on  Ne- 
gotiable Instruments,  766.  In  Murray  V. 
I^irdner,  sajwa,  Mr.  Justice  Swayne.  speak- 
ing for  the  court,  said:  Tlie  poaaeaaioa  of 
such  paper  carries  the  tlU'e.  wltii  it  to  the 
holder.  The  poeBession  aiul  title  an  ime 
and  Ins^nble.  TbB  party  who  takes  It 
before  due  for  a  valuable  consideration,  with- 
out knowledge  of  any  defect  ot  title,  and  in 
good  faith,  holds  it  by  a  litle  vaUd  against 
all  the  world.  Siupidon  <tf  defect  of  tiUe, 
or  the  knowledge  of  dxcamstances  which 
would  excite  sudi  Buspidon-ln  ttie  mind  of 
a  pmdoit  man,  or  gross  negligence  on  fhe 
pert  of  the  taker,  at  the  lime  of  the  trans- 
fer, will  not  defeat  his  title.  That  result  can 
-be  inroduced  only  by  bad  faith  on  his  part' " 
In  First  Nat  Bank  of  Watont^  et  aL  t. 
Wade  et  al.,  27  OkL  102,  111  Pac.  20S,  3S 
L.  R.  A.  (N.  S.)  776,  It  was  said:  "We  are 
inclined  to  agree  with  counsel  that  th«e  was 
not  sufficient  evidence  adduced  to  show  bad 
faith  on  the  part  of  thdr  clients  in  acquir- 
ing these  notes  and  mortgages.  Thia  court 
Is  committed  to  the  doctrine  that  Imd  faith, 
not  merely  a  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  oh  Inquiry,  is 
necessary  to  defeat  recovery  by  the  holder 
of  negotiable  paper,  whose  right  accrued  be- 
fore maturity."  See,  also,  Shawnee  Nat. 
Bank  V.  Wootten  &  Potts,  24  Okl.  425,  103 
Pac.  714;  Moore  v.  First  Nat  Bank  of  Iowa 
City,  30  Okl.  623.  121  Pac.  626.  Many  au- 
tborlties  sustaining  the  views  of  this  court, 
as  previously  expressed,  may  be  found  in 
Joyce's  Defenses  to  Commercial  Paper,  H 
475,  476,  477.  where  it  is  said  In  the  text 
that  merely  suspicious  circumstances  or  care- 
lessness are  Insufficient  to  necessitate  in- 
quiry, and  prev^t  a  person  from  being  a 
bona  fide  holder ;  nor  is  mere  susi^clon  evi- 
dence of  negligence  which  will  defeat  a  right 
to  recover  as  a  bona  fide  holder.  From  what 
has  been  said  it  clearly  follows  that  the  lii- 
■n  Fed.  48»,  1»  C.  G.  A.  M. 
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structlbn  raentlonea  did  not  correctly  state 
the  law  deflniiv  the  rights  of  plaintiff.  The 
qaestUm  wis  one  of  good  faith  on  hia  part; 
and  knowledge  of  circumstances  euffldent 
only  to  pat  on  ordlnarlljr  tnudoit  peMon  ap- 
on  Inqtilry  was  not  aoffldent  to  defeat  his 
title  and  right  of  recovery. 

[I]  It  la  Insisted,  faowercff,  by  coansal  for 
defendant  In  error,  In  hia  brief,  that  at  the 
time  of  plaintiff's  purchase  of  the  note  It 
had  already  beoi  dlahoncved,  and  that 
thertfore  plaintiff  could  not  be  classed  as  an 
innocent  purchaser  for  value  before  maturity, 
without  ootlce.  The  note  was  dated  October 
15,  1908,  and  matured  NoTember  1,  1009. 
It  bore  Interest  from  date  at  the  rate  of  8 
per  cent  per  annum,  and  which  interest  was 
made  payable  annually.  The  Interest,  there- 
fore, on  the  note  was  due  October  15,  1909, 
or  16  days  before  the  note  matured.  The 
plalntlfl  testified  that  he  purchased  the  note 
of  a  former  indorsee  on  October  27,  1909, 
which  would  be  12  days  after  the  interest 
was  due.  Is  the  fact  that  interest  is  over- 
due and  unpaid,  of  itself,  sufficient  to  affect 
the  purchaser  of  a  negotiable  note  with  no- 
tice that  the  Instrument  is  dishonored? 
There  are  decisions  so  holding,  among  which 
are  the  following:  First  Nat  Bank  of  St. 
Paul  V.  County  Commissioners,  14  Minn.  77 
(Gil.  B9),  100  Am.  Dec.  194 ;  Hart  v.  SUck- 
ney,  41  Wis.  630,  22  Am.  Rep.  728;  Newell 
V.  Gregg,  61  Barb.  (N.  Y.)  263;  First  Nat 
Bank  v.  Forsyth,  67  Bllnn.  257,  69  N.  W. 
909,  64  Am.  St  Rep.  415;  Chouteau  v.  Al- 
len, 70  Mo.  290.  339;  Merchants*  Nat  Bank 
V.  Brisch,  164  Mo.  App.  631,  136  S.  W.  28; 
Citizens'  Savings  Bank  v.  Couse,  68  Mlsc 
Rep.  153,  124  N.  Y.  Supp.  79. 

In  the  Forsyth  Case  the  rule  announced  in 
the  earlier  case  of  First  Nat  Bank  v.  Scott 
County,  14  Bllnn.  77  (Gil.  59),  100  Am.  Dec. 
194,  was  seriously  questioned  by  the  court; 
but  It  was  said  that,  having  stood  unchal- 
lenged for  27  years,  It  would  not  be  dis- 
turbed, upon  the  ground.  If  no  other,  of 
stare  decisis.  In  Kelley  v.  Whitney,  46  Wis. 
110,  30  Am.  Rep.  697,  the  Supreme  Court  of 
Wisconsin,  referring  to  the  earlier  case  of 
Hart  V.  Stlckney,  observed  that  when  the 
case  of  Hart  v.  SUckney  was  decided  atten- 
tion liad  not  been  called  to  the  earlier  case 
of  Boss  T.  Hewitt  16  Wis.  260,  where  a  di- 
rectly (qqjKMlte  conclusion  was  reached.  Be- 
fwring  to  the.confllct  In  the  opinions  of  the 
court,  and  the  occasion  tbenot.  It  was  said : 
"And  aa  the  earlier  eaae  of  Bosa  t.  Hewitt 
was  mttrely  overlooked,  wUch,  by  Impllca- 
tlcni,  ia  sustained  by  many  dedslons  of  this 
conrt^  made  In  the  farm  mortgage  cases,  and 
In  cases  arlsixv  upon  town,  county,  and  clQr 
bonds,  we  deem  It  our  dn^  to  adhere  to  the 
rale  that  a  pnrdiaser  for  value  at  nnmatared 
commercial  paper,  wiOi  Intereat  overdue,  is 
not  from  that  fact  alone  affMted  with  notioe 
of  tlie  prior  eqnitiea  or  infirmities  in  the 
title."   The  better  rule,  and  the  one  anp* 


ported  by  the  teztwxiters  and  tbe  weight  of 
authority,  la  that  a  note  ia  not  orardue  by 
reason  of  a  failure  to  pay  interest  prior  to 
the  maturily  of  the  principal,  in  the  ab- 
sence at  a  stipulation  to  that  ^ect,  because 
tbe  Interest  is  a  mere  Incident  to  the  debt 
Tiedeman  on  Commercial  Paper,  |  109;  1 
Dani^  on  Negotiable  Instruments  (4th  Ed.) 
S  787;  Gilboogh  v.  Norfolk  &  P.  R.  Co.,  1 
Hughes,  410,  Fed.  Gaa.  No.  6.419;  Preble  v. 
Board  of  Supervises,  8  Blss.  868,  Fed.  Cas. 
No.  U,380;  State  v.  Cobb,  64  Ala.  127;  Mor- 
ton et  aL  V.  New  Orleans,  etc.,  Ry.  Co., 
79  Ala.  690;  NaUonal  Bank  of  North  Ameri- 
ca V.  Klrby,  108  Mass.  497 ;  McLane  v.  Place- 
vllle  &  S.  V.  Ry.  Co.,  66  Cal.  606,  6  Pac 
748;  Cooper  v.  Hocking  Valley  Bank,  21  Ind. 
App.  358,  60  N.  E.  775,  69  Am.  St  Rep.  365; 
Cooper  T.  Merchants',  eta,  Nat  Bank,  25 
Ind.  App.  341,  57  N.  E.  569;  Patterson  v. 
Wright,  64  Wis.  289,  25  N.  W.  10;  United 
SUtes  Nat  Bank  t.  Floss,  38  Or.  68,  62 
Pac.  751,  84  Am.  St  Rep.  752 ;  Town  of  On- 
tario V.  Hill,  33  Hun  (N.  Y.)  250,  affirmed 
99  N.  Y.  324,  1  N.  E.  887;  Cromwell  v.  Coun- 
ty of  Sac,  96  U.  S.  51,  24  L.  Ed.  681 ;  In- 
diana &  Illinois  Central  Ry.  Co.  v.  Sprague, 
103  U.  S.  766,  26  Lu  Ed.  554;  Town  of 
Thompson  v.  Perrlne,  103  U.  S.  806,  26  L.  Ed. 
612;  Morgan  v.  United  States,  113  t'.  S. 
476,  6  Sup.  Ot  668,  28  U  Ed.  1044.  Many 
of  the  authorities  cited  are  reviewed  by 
SomervlUe,  J.,  In  Morton  et  aL  v.  New  Or- 
leans, etc.,  Ry.  Co.,  supra,  where  the  con- 
clusion was  reached  that  negotiable  bonds 
not  due,  with  attached  coupons  past  due  and 
unpaid,  did  not  thereby  appear  dishonored 
on  their  face;  but  the  presence  of  such  un- 
paid coupons  was  considered  a  material  cir- 
cumstance bearing  on  the  question  of  wheth- 
er the  purchaser  acquired  them  in  good  faith 
and  without  notice.  But  while  the  nonpay- 
ment of  Interest  when  dne  will  not  be  given 
the  effect  contended  for,  it  Is  a  fact  propw 
to  be  considered  by  the  Jury,  in  connection 
with  all  the  other  facts  and  circumstances, 
on  the  question  whether  plaintiff  is  entitled 
to  the  position  of  one  who  has  taken  in 
good  faith  and  without  notice  of  existing  de- 
fenses. Kelley  v.  Whitney,  45  Wis.  110,  30 
Am.  Rep.  697;  Nat  Bank  of  North  America 
V.  Klrby,  106  Mass.  4S7.  Aa  already  noted, 
the  question  for  determination  la  one  of  bad 
faith  on  the  part  of  plaintiff,  if  defendants 
are  to  eacape  UaUUty.  To  ttiat  end  proof 
that  interest  on  the  note  was  past  dne  and 
unpaid  when  pnrdiased,  and  all  other  facts 
and  drcamstanoee  connected  with  plaintiff's 
acquiring  tlUe  to  said  note,  would  be  compe- 
tent evidence  to  go  to  the  Jury  under  proper 
instructions  from  the  court 

The  cause  should  be  reversed  and  re- 
manded, with  Instructiona  to  grant  plaintiff 
a  new  trial,  and  for  turtlier  proceedings  con- 
sistent with  this  opinion. 

FEB  CURIAM.  Adopted  in  wholes 
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NATIONAI/  GRAND  LODGE  OP  UNITED 
BBOTHERS  OF  FRIENDSHIP  AND  SIS- 
TERS OP  THE  MYSTERIOUS  TEN 
UNITED  BROTHERS  OF  FBIBNDSHIP 
OF  THE  JUBISDIOTION  OF  OKLA- 
HOMA. 

(Sapreme  Goart  ni  Oklahoma.  Jan.  21, 1A13.) 

(SifUaliu  Iv  iht  Court.} 
BiNEETCiAL  Associations  (|  12*)  —  Dtteb- 

UIHATION  OP  FBATEBNAL  RiOHTS— JUBIBDIC- 
TION. 

In  cootrorersies  between  lodividual  mem- 
bers of  a  secret  fraternal  organisation,  where 
dvil  or  proper^  rigfatB,  rights  as  citizens,  as 
contradiatlnguiBhed  from  purely  fraternal  rights, 
are  isTolved,  the  dvil  law  is  superior  to  the 
constitution  and  by-laws  of  sudi  order,  and  die 
cMl  courts  have  jurisdiction  to  determine 
such  controTsrsles;  but  where  the  rights  In- 
volved are  purely  fraternal  rights,  created  un- 
der, limited,  defined,  and  determined  by  the  con- 
stitution and  by-laws  of  such  order,  the  dvil 
courts  have  no  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
ABBodatioiw,  Cent  Dig.  1  21;  Dee.  Dig.  f 
12.»I 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Logan  County; 
I.  N.  Sandlin,  Judge. 

Action  by  the  United  Brothers  of  Frloid- 
ship  of  the  Jurisdiction  of  Oklahoma  against 
the  National  Grand  Lodge  of  United  Brothers 
of  Friendship  and  Sisters  of  the  Mysterious 
Ten.  Judgment  for  plaintiff,  and  dtfwdant 
brings  ^or.  Reversed. 

Brown  &  Stewart,  of  Muskogee,  S.  T.  Wig- 
gins, of  Wagoner,  and  James  Hepburn,  of 
Guthrie,  for  plaintiff  in  error. 

HARRISON,  C.  This  salt  was  Instituted 
in  the  alleged  behalf  of  the  United  Brothers 
of  Friradship  of  the  Jurisdiction  of  Okla- 
homa by  John  F.  Anderson  as  an  all^i:ed 
Grand  Master  of  said  fraternal  order,  repre- 
sented by  himself  and  E.  I.  Saddler  as  at- 
torneys. Hie  plaintiff  claimed  In  substance : 
That  prior  to  May,  1906,  by  virtue  of  a  com- 
mission as  Deputy  National  Grand  Master 
Issued  to  John  F.  Anderson  by  W.  A.  Gaines 
the  then  National  Grand  Master  of  said 
order,  be,  the  said  John  F.  Anderson,  had 
organized  lodges,  temples,  and  Juveniles  with- 
in the  territory  of  Oklahoma.  That  In  May, 
190e,  having  a  sufficient  number  of  lodgra, 
temples,  and  Juveniles  to  entitle  this  Jurls- 
dlcMon  to  a  grand  lodge,  the  said  Jotxn  F. 
Anderson,  by  virtue  of  said  commission  from 
the  National  Grand  Master  and  by  virtue  of 
the  constitution  and  by-laws  of  said  National 
Grand  Lodge,  organized  a  Grand  Lodge  for 
the  Jnrlsdlctlon  of  Oklahoma  In  the  city  of 
Guthrie,  the  said  John  F.  Anderson  tbm  be- 
ing dnly  constituted  Qnind  Master  of  said 
lodge.  That  in  Jnn^  1907,  plaintiff  incorpo- 
rated said  Grand  Lodge  under  the  laws  of 
the  territory  of  Oklahoma.  That  tbweafter. 
In  May.  1908,  and  after  statehood,  the  said 
W.  A.  Gaines  filed  articles  of  incorporation 


of  tbe  National  Grand  Lodffe  with  Uie  Honor- 
able WllUam  Gross,  Secretary  <tf  State  <tf 
Oklahoma,  and  iwocnred  a  charter  ttaereopon. 
That  such  action  on  the  part  of  said  Gaines 
was  in  violation  of  the  rights  of  plaintiff 
Grand  Lodge,  and  was  knowingly  done  for 
the  purpose  of  defrauding  and  injuring  plain- 
tiff lodge.  Plaintiff  filed  copies  of  the  consti- 
tution and  by-la.ws  of  Mid  National  Grand 
Lodge  and  of  said  State  Grand  Lodges  and 
marked  same  as  exhibits  to  and  part  of  Ita 
petition.  That  In  Aagnst,  1907,  the  said  W. 
A.  Gaines,  then  wrongfully  claiming  to  he  the 
Nhtlonal  Grand  Master  of  said  lodge,  visited 
the  Jurisdiction  of  the  plaintiff,  and,  asso- 
datliv  hims^  with  one  P.  Delancy,  E.,  I. 
NlcAlns,  and  M.  H.  Martin,  and  others,  called 
and  held  a  meetinf  purporting  to  be  a  meet- 
ing of  the  Grand  Lodge  of  this  Juxiadictlon, 
at  wtilch  the  nid  P.  D^ancy  was  dected 
Grand  Master,  who  thereupon  proceeded  to 
the  varkras  lodges,  temples,  and  Juveniles^ ' 
and  held  himself  out  to  be  Grand  Mmater  of 
the  Grand  Lodge  for  the  Jnrlsdlctlon  of  Okla- 
homa. Tbat  the  said  W.  A.  Gaines  on  said 
date  was  not  the  Nattoial  Grand  Master 
of  d^!endant  National  Grand  Lodge,  for  that 
at  an  Section  held  luior  to  that  time  one  W. 
M.  Farmer  had  been  elected  to  the  office  of 
National  Grand  Master  according  to  the  con- 
stitution and  by-laws  of  the  National  Grand 
Lodge,  and  that,  although  defeated  at  said 
election,  the  said  W.  A.  Gaines  had  wrong- 
fully contrived  to  maintain  himself  in  office 
as  NaQonal  Grand  Master,  and  had  persist- 
ed In  wrongfully  exercising  authority  as  such 
officer.  That  thereafter,  not  having  lawful 
authority  to  act  as  National  Grand  Master,  he 
bad  no  authority  to  call  the  said  meeting  of 
plaintiff  Grand  Lodge,  and  that  the  whole 
proceedings  under  which  P.  Delancy  was  elect- 
ed Grand  Master  were  unlawful  and  void, 
and  that  all  authority  exercised  and  all  pro- 
ceedings had  by  said  P.  Delancy  under  said 
authority  were  In  violation  of  the  rights  of 
plaintiff,  and  In  conflict  with  the  authority  of 
said  John  F.  Anderson,  the  lawful  Grand 
Master  of  plaintiff. 

Plaintiff  further  allied  that  the  said  W. 
M.  Farmer  was  then  tiie  regular  ^tlonal 
Grand  Master,  and  as  such  recognized  the 
said  John  F,  Anderson  as  Grand  Master  of 
plaintiff  Grand  Lodge.  Plaintiff  further  al- 
leged that  It  existed  under  and  by  virtue  of 
authority  from  the  National  Grand  Lodge, 
and  that  it,  together  with  all  other  State 
Grand  Lodges,  were  subservient  to  the  Na- 
tional Grand  Lodge,  and  prayed  that  said 
National  Grand  Lodge  be  perpetually  enjoin- 
ed from  encroaching  upon,  or  Interfering 
with,  the  rights  of  plaintiff  by  or  through 
the  said  P.  Delancy  as  Grand  Master  of 
plaintiff,  elected  as  aforesaid,  and  further 
prayed  that  a  mandate  issue  to  the  Secretary 
of  State  ordering  the  cancellation  of  the 
said  charter  of  said  National  Grand  Lodge. 
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To  tbfs  petltioii  tbd  defendant  answered, 
in  snbstunce.  decying  the  material  allegations 
In  tbe  petition,  and  farther  all^[lng  that  the 
National  Grand  Lodge  is  a  fraternal  and 
secret  order  among  the  colored  peoi^e  of  the 
United  States,  and  designated  as  the  United 
Brothers  of  Friendship  and  Bisters  of  the 
Mysterious  Ten.  That  as  such  It,  the  Nation- 
al Lodge,  has  supreme  control  and  exercise 
of  jnrlsdKiJon  over  all  the  various  state  lodg- 
es and  all  lodges  Inferior  thereto  through- 
out the  United  States ;  that  It  Is  the  supreme 
source  of  all  laws,  rules,  and  regulations  gov- 
eming  subordinate  lodges ;  that  it  was  organ- 
ized in  the  state  of  Kentucky  about  tiie  dose 
of  the  Civil  War  for  the  general  good  and  ni>- 
lift  of  the  colored  people  and  for  their  ad- 
vancement morally,  InteUectaally,  and  regll- 
l^ously,  and  to  better  enable  them  to  become 
good  dtlzens  of  the  United  States;  that,  In 
order  to  avoid  factional  differences  and  to 
minimize  friction  between  the  different  state 
lodges,  it  became  necessary  to  organize  said 
order  as  national  institution,  which  in  1908 
was  done;  that  one  of  the  paramount  pur- 
poses of  said  national  organization  was  to 
provide  a  sure.  Just,  and  adequate  means  of 
determining  persons  rightfully  entitled  to  of- 
fices in  all  subordinate  lodges,  and  that  the 
ODiy  friction  in  Oklahoma  Is  Uie  question  of 
who  are  the  rightful  officers  of  plainUff,  and 
not  a  friction  between  tlie  National  Lodge 
and  the  State  Lodge,  and  that  said  question 
does  not  come  within  the  Juriadictitm  of  the 
dvll  courts  80  long  as  It  may  be  settled  with- 
in and  by  the  laws  of  the  order,  and  where 
no  civil  or  property  rights  are  involved.  It 
further  alleged  that  the  said  P.  Delancy  was 
a  true  and  lawful  Grand  Master  and  <Hie  T. 
S.  E.  Brown  was  a  true  and  lawful  secretary 
of  plaintiff  Grand  Lodge,  and  that  their  au- 
thority came  from  the  National  Grand  Lodge 
according  to  the  laws  thereof,  and  that  the 
■aid  John  F.  Anderson  had  been  suspended 
from  said  order,  was  no  longer  Grand  Master, 
and  that  he  and  those  acting  with  him  in  the 
Institution  of  this  suit  were  wholly  without 
legal  authority  from  plaintiff  to  bring  such 
mdt  Wherefore  they  prayed  that  tlie  tem- 
porary Injunction  theretofore  issued  be  dis- 
solved, and  that  defendant  have  Judgment 
for  its  costs  in  this  action. 

The  suit  was  originally  filed  in  the  district 
court  of  Logan  county,  and  upon  the  petition 
filed,  at  an  ex  parte  bearing,  a  temporary  re- 
straining order  was  issued  by  the  ^v&ge  of 
the  district  court.  Thereafter  the  cause  was 
transferred  to  the  superior  court  of  Logan 
county  and  at  the  May  term,  1909;  at  a  hear- 
ing In  said  matter,  the  temporary  Injunction 
^as  made  perpetual. 

It  is  ni^ed  by  counsel  for  plaintiff  In  error 
that:  "The  real  question  Involved  In  this 
oontroversy  as  shown  by  the  pleadings  la: 
Who  were  the  legitimate  officers  of  the  plain- 
tiff In  error?"  This  point  la  well  taken;  for, 
whOe  the  suit  Is  brought  in  the  name  of  the 
Orand  Lodge  of  the  state  sgalnBt  the  Na- 


tional Grand  Lodge,  yet  tbe  record  diacloses 
no  conflict  nor  controversy  between  the  State 
Lodge  and  the  National  Lodge  as  corporate 
bodies,  but  merely  a  controversy  betwera  In- 
dividual members  of  such  lodges  as  to  who 
are  the  proper  officers  under  the  constitu- 
tion and  by-laws  of  tbe  order.  The  real  con- 
troversy here  la  whether  John  F.  Anderson 
or  P.  Delancy  is  the  legitimate  Grand  Mas- 
ter of  the  Grand  Lodge  of  tills  jurisdiction. 
A  determination  of  this  controversy  neces- 
sarily depends  on  whether  W.  A.  Qainea  or 
W.  M.  Farmer  was  the  National  Grand  Mas- 
ter of  the  National  Grand  Lodge.  As  to 
which  of  the  two  was  mtitied  to  the  office  in 
question  is  not  of  itself  a  civil  right  over 
which  the  courts  of  law  or  equity  have  juris- 
diction, but  is  purely  a  fraternal  right  creat- 
ed under  and  determined  by  the  constitution 
and  by-laws  of  the  fraternity.  A  settiement 
of  the  oontroversy  between  Farmer  and 
Gaines  as  to  which  was  the  lawful  Master 
of  the  National  Grand  Lodge  was  sought  in 
the  courts  of  Texas  In  Gaines  v.  Farmer,  66 
Tex.  Civ.  App.  601,  119  S.  W.  874,  wherein 
the  same  election  was  contested  and  where- 
in the  Texas  Civil  Court  of  Appeals  In  de- 
clining jurisdiction  over  the  controversy, 
held:  "We  think  it  is  a  well-established  rule 
of  law  that  the  dvll  courts  will  not  Inter- 
fere with  the  Internal  operations  of  such 
association  of  private  individuals  or  assume 
to  review  their  failure  to  conduct  their  busi- 
ness affairs  according  to  tlie  laws  and  rules 
of  the  order,  except  for  tiie  purpose  of  pro- 
tecting some  civil  or  property  right  of  the 
party  complaining.  When  the  National  Grand 
Lodge,  the  proper  tribunal  of  this  associa- 
tion, passed  upon  and  declared  the  result  of 
that  election.  It  was  binding  upon  the  courts 
and  all  concerned,  unless  it  be  shown  that 
the  result  was  accomplished  through  a  pro- 
ceeding violative  of  the  rules  and  laws  of 
the  order,  and  that  Farmer  was  thereby  de- 
prived of  a  dvll  or  property  right  to  which 
be  was  entitied  under  the  constitution  and, 
by-laws  of  the  order.  By-laws  adopted  for 
the  government  of  such  organization  are  re- 
garded as  a  contract  of  the  members  with 
one  another,  and  by  these  their  individual 
rights  as  such  members  are  to  be  determined 
In  the  conduct  of  the  business  affairs  of  the 
association.  •  •  •  Simply  testing  an  elec- 
tion for  the  purpose  of  having  the  complain- 
ing party  declared  the  person  elected  is  not 
a  matter  of  which  courts  of  Justice  can  take 
cognizance."  Williamson  v.  Lane,  52  Tex, 
335 ;  Ebc  parte  Towlee,  48  Tex.  413;  Bikers 
V.  Johns,  42  Tex.  339.  It  Is  not  shown  by 
the  record  in  the  case  at  bar  that  any  dvll 
or  property  rights  have  been  infringed  upon, 
and  while  the  law  of  the  land  Is  superior  to 
the  laws  of  any  £rat«nal  organisation,  so 
far  as  dvll  rights  are  Involved,  and  are  so 
rect^ised  by  the  constitution  and  by-laws 
of  both  plaintiff  and  defendant  Iierdn  and 
are  also  in  their  pleadings,  yet  tbe  dvll 
courts  have  been  very  cautions  In  assnmlng 
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jurisdiction  oTer  controversleB  arising  be- 
tween Individual  members  of  such  organiza- 
tion over  purely  fraternal  rights  which  of 
necessity  must  be  determined  by  the  laws  of 
the  organization.  Watson  v.  Jones,  13  Wall. 
679,  20  Ij.  Ed.  666;  Harmon  r.  Dreher, 
Speera'  Eq.  87;  Den  v.  Bolton,  12  N.  J. 
Law,  206;  Ferrarla  r.  Vasconcelles.  23  111. 
466 ;  State  ex  reL  Watson  t.  Fanis,  45  Mb. 
183. 

A  determination  of  the  real  controversies 
presented  by  this  record  would  not  be  an  al- 
leviation of  any  friction  between  the  two 
lodges,  for  the  record  shows  no  such  fric- 
tion or  conflict  of  rights  between  the  two 
lodges,  but  would  merely  be  a  settlement  of 
the  question  whether  John  F.  Anderson  or 
P.  Delancy  Is  the  legitimate  Grand  Master 
of  the  Grand  Lodge  of  this  jurisdiction.  Un- 
der the  weight  of  authority  the  civil  courts 
have  no  jurisdiction  In  such  matters.  Be- 
sides, there  Is  another  very  potent  reason 
why  the  order  of  the  court  below  would 
work  an  Injury  upon  both  lodges  and  should 
not  be  sustained,  which  is  that  It  does  not 
settle  the  real  controversy  involved,  namely, 
whether  Anderson  or  Delancy  is  the  Grand 
Master.  But  the  ultimate  effect  of  the  order 
Is  the  restraining  of  the  National  Lodge  from 
exercising  authority  over  the  State  Lodge. 
This  Is  the  very  opposite  of  what  Is  sought ; 
for  It  appears  from  the  record  that  there  Is 
no  desire  on  the  part  of  the  National  Lodge 
to  exercise  any  Improper  authority  over  the 
State  Lodge,  nor  Is  there  any  disposition  on 
the  part  of  the  State  Lodge  to  resist  the  law- 
ful authority  of  the  Grand  Lodge.  It  is  con- 
fessed, not  only  in  the  pleadings  of  the  plain- 
tiff and  the  evidence  submitted  by  It,  but  al- 
so shown  by  the  constitution  and  by-la\ra 
of  both  orders,  that  the  plaintiff  Grand 
Lodge  of  Oklahoma  delves  all  of  its  author- 
ity and  right  of  existence  from  the  National 
Grand  Lodge,  and  Is  wholly  subservient  to 
the  Interests  of  the  National  Lodge  and  obe- 
dient to  its  authority.  Hence,  to  sustain  the 
order  of  lujunctlon  granted  by  the  court  be- 
low would  have  the  logical  effect  of  deriving 
the  plaintiff  Grand  Lodge  of  Us  very  right  of 
existence  by  restraining  the  National  Grand 
Lodge  from  exercising  authority  over  it ;  for 
It  must  be  observed  that  the  suit  Is  not 
brought  in  the  name  of  the  State  Lodge  to 
restrain  W.  A.  Gaines  from  wrongfully  usurp- 
ing the  authority  of  the  National  Grand 
Lodge,  nor  does  it  complain  that  the  articles 
of  incorporation  of  the  National  Grand  Lodge, 
which  are  alleged  to  have  been  filed  by  W. 
A.  Gaines,  are  not  the  valid  articles  of  in- 
coporatlon  of  tbe  National  Grand  Lodge.  In 
fact,  the  corporate  validity  of  the  National 
Grand  Lodge  Is  not  questioned.  Its  validity 
Is  confessed,  and  yet  the  plaintiff  prays  for 
an  Injunction  and  obtained  an  order  which 
in  effect  deprives  the  National  Grand  Lodge 
from  doing  business  within  this  state,  plain- 
tiff at  the  same  time  confessing  that  It  ex- 


ists by  virtue  of  authority  derived  from  tbe 
National  Grand  Lodge.  The  record  does  not 
sustain  such  an  order  nor  does  It  disclose 
wherein  any  civil  rights  as  citizens,  as  dis- 
tinguished from  purely  fraternal  rights  as  a 
meml>er  of  the  order,  are  Involved.  Nor  does 
it  disclose  facts  which  give  the  court  juris- 
diction to  determine  either  the  controversy 
between  Gaines  and  Farmer  or  that  between 
Anderson  and  Delancy. 

Therefore  the  order  of  the  superior  cour1> 
is  dissolved,  with  Inatmctioiu  that  tbe  canae 
be  dismissed. 

PBB  OUBIAM.  Adopted  In  wtaola 


CHICAGO,  a  L  ft  P.  BY.  CO.  t.  ASHLOCK. 
(Sapreme  Court  of  Oklahoma.  Jan.  21, 1A13.) 

(SyUahiu  hy  the  Court.) 
1^  Mastbe  ANn  Sebvakt  (S  286*)— Ihjubt  to 

SBBVANT— FAXI.UBE  TO  FuBNISH  COHFEXSNI 

Assistants. 

Where  tbe  negligence  complained  of  In  a 
suit  for  personal  injuries  is  "failure  of  defend- 
ant to  furnish  plaintiff  soffident  competent  as- 
sistantB  to  enable  tilm  to  perform  tbe  work 
with  safety,"  the  Question  presented  is  for  tbe 
determination  of  uie  jury,  where  there  is  an; 
evidence,  or  inferences  to  be  legitimately  drawn 
from  the  evidence,  viewed  in  the  light  of  tbe 
situation  and  circumetanceB  of  th&  parties  and 
the  work,  tendfiv  to  show  that  defendant  fail- 
ed to  perform  its  duty  In  this  regard,  and  that 
such  failure  produced  the  injury,  and  that  such 
a  result  might  tiave  been  reasonably  anticipatod. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1001.  1006,  1006,  1010- 
1015,  1017-1033.  1036-1042,  10^  1046-1050; 
Dec.  Dig.  I  286.*] 

2.  Appeal  and  Ebbob  (S  1001*)— Bsnsw— 

VeBOICT— SUFFICIENCT  OP  EVinENCB.  " 

The  verdict  of  a  jury  upon  questions  prop- 
erly submitted  to  it  will  not  be  disturbed  on 
appeal,  where  tbere  Is  any  substantial  evideitce 
supporting  it. 

|.Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8922,  S9S»-^934;  Dee. 
Dig.  {  1001.*] 

Onnmlssloners*  Oidnlon,  DlTldmi  No.  Z 
Error  from  District  Court,  Pottavratomie 
County ;  W.  N.  Bfeboi,  Judge. 

Action  by  J.  F.  Aehlock  against  tbe  Chi- 
cago, Bock  Island  ft  Fadfie  Railway  Com* 
pany.  Judgment  for  italntlff,  and  defendant 
brings  error.  Affirmed. 

C.  O.  Blake,  of  El  Beno,  Thos.  B.  Beman,  of 
Chicago,  111.,  and  J.  H.  Woods,  of  Shawnee, 
for  plaintiff  in  error.  H.  H  Smith  and  W. 
T.  Williams,  both  of  Shawnee^  for  defoidant 
In  error. 

BREWEB,  O.  This  was  an  action  by  plain- 
tiff Ashlock  against  the  defendant,  the  Chi- 
cago, Bock  Island  ft  Pacific  Ballway  Com- 
pany. The  plaintiff  recovered  a  judgment, 
and  the  company  brings  this  appeal.  Plain- 
tiff Ashlock  had  been  employed  by  the  com- 
pany as  a  laborer  for  some  time  prior  to  tbe 
injury,  and  as  such  had  assisted  the  truck- 
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man  upon  one.occasUm.  before  the  accident  In 
taking  oat  a  pair  of  tracks.  But  he  had  as- 
sisted the  machinists  to  raise  and  lower  Jacks 
scTeral  times  before  he  was  hart,  and  had 
bronsht  blocks  and  had  seen  the  blocks  ad- 
justed and  the  Jacks  operated.  Three  or 
four  dars  before  the  Injnr;  he  bad  been  pro- 
moted to  the  position  of  truckman,  and  as 
sach  It  was  his  duty  to  take  out  and  repair 
trucks  and  r^lace  them  under  the  engines. 
Upon  the  morning  of  the  Injury  he  had  been 
OTAerei  bj  one  Tan  Dlnter,  who  It  seems  was 
the  foreman  under  whose  orders  he  worked, 
to  harry  and  pat  a  certain  engine  on  the 
tracks.  In  obedience  to  this  order,  he  Jat&ed 
ap  the  engine.  It  seems  that  he  pat  a  large 
timber  across  under  the  boiler  on  top  of  the 
frame,  and  a  block  of  wood  between  the  tim- 
bers and  boiler.  As  he  was  raising  it  he 
noticed  that  the  timber  was  turning  and 
crushing,  and  be  lowered  the  engine,  Intend- 
tng  to  get  another  block  and  put  it  on  top  of 
the  Jack,  under  the  timber.  When  he  let  the 
engine  down  so  that  no  wdght  was  resting  on 
the  jack,  he  started  to  get  out  from  under 
the  engine  and  In  doing  so  placed  Ms  hand 
on  the  axle  of  the  truck  he  was  trying  to 
replace.  As  he  did  so  the  block  that  had 
been  released  by  the  lowering  of  the  aglne 
fell,  striking  bis  hand,  Inflicting  tlie  Injuries 
for  whlcdt  recovery  Is  sooght 

PlaintlfT  alleged  that  the  company  was  neg- 
ligent in  falling  to  furnish  him  a  safe  place 
to  work,  and  safe  tools  and  ai^liances  with 
which  to  work,  and  also  In  failing  to  fur- 
nish him  soffldrait  and  competent  assistants 
to  enable  him  to  perform  the  work  with  safe- 
ty. It  is  arged  by  the  appellant  company 
that  tbara  woa  no  eridmce  of  n^llgence  to 
support  eltlier  allegation.  The  situation  and 
bow  the  Injoiy  happened  Is  fadd  plaintiff 
as  toUows:  "A.  •  •  •  In  Jacking  It  up, 
or  trying  to  jack  It  iq^  to  raise  It,  It  waa  all 
I  conld  do  with  the  Jade  to  Jack  It  up  there, 
why  the  tlmbw  b^an  to  tnm,  and  I  Jnst  re- 
leased the  jack  and  let  It  down  to  put  a 
Vlodt  across  under  the  timber  <»i  top  of  the 
Jack.  A.  WeU,  I  put  blocks  behind  ftaerew  I 
don't  remember  Jnst^-well — ^It  was  oak  blocks, 
and  wedged  behind  the  cinder  hopper  door. 
It  was  crooBways  anda*  the  boiler.  I  oonld 
not  get  a  UotA  on  top  of  the  main  o^itw  of 
the  big  timber,  and  I  pot  a  bkxA  bdilnd  the 
little  door,  and  that  bolt,  and  I  pat  a  block 
In  front  about  18  or  20  Incbee  long  and  8  or 
0  Indiee  wide,  and  5  or  6  budieB  thick,  and 
that  door  would  not  let  It  go  dear  back  on 
the  timber  so  that  it  would  raise  all  of  the 
timber.  It  Jost  went  partly  over  the  edge  of 
the  block,  and  thra  I  wedged  In  on  top  of 
that  blo<^  and  the  cinder  hopper  door.  In 
Jacking  it  up  it  crushed  that  timber,  and 
caused  that  timber  to  turn,  and  I  went  to  get 
a  block  to  put  on  top  of  the  jack  and  raise 
the  whole  thing  up  together,  and  I  was  let- 
ting the  Jack  down,  and  In  that  position  it 
was  harder  to  Jack  down  than  apu  A.  Well, 


it  was  something  like  this  (kneeling)  raising 
the  lever  it  took  all  I  could  do  to  raise  it 
It  was  harder  to  do  than  jacking  the  «^rtne 
up,  and  in  doing  that  way  I  was  down  this 
way  [indicating].  I  was  down  this  way  work* 
ing  at  it,  hurrying  as  ^t  as  I  could  because 
he  told  me  to  rush,  and,  when  I  got  the  Jack 
down.  I  had  to  get  out  to  get  me  another 
block,  and  help  myself  up.  *  *  *  I  was 
out  at  arm's  length.  I  raised  my  hand  ap 
there  to  get  out,  and  Just  as  I  laid  my  hand 
up  there  the  blo<ac  fell  on  my  hand.  A.  That 
block  resting  on  the  front  of  the  timber  and 
the  boiler.  The'  jack  was  up  under  the  main 
big  timber  which  was  about  10  or  12  Inches 
square,  and  that  block  was  on  ap  on  top  of 
the  big  timber,  between  that  and  the  boiler. 
A.  Both  hands,  all  I  could  do,  It  worked 
heavily.  All  I  conld  do  to  lift  It  A.  No; 
it  was  only  resting  on  top  of  the  timber  and 
a  wedge  drove  on  top  of  the  block  between 
that  and  the  boiler,  and  when  I  released  the 
Jack-^f  course,  the  big  timber  was  raising 
up  and  was  not  ral^ng  the  boiler,  and  I  just 
released  the  Jack  and  that  1^  it  down,  and 
that  bIo(^  fell  oat  an  my  band  whera  I  laid 
my  hand." 

[1]  There  Is  evidence  that  plaintiff  was  in- 
experienced and  defendant  knew  it ;  that  the 
work  he  was  directed  to  do  ou^t  not  to  have 
been  expected  or  required  of  one  man ;  that 
plaintiff  was  sent  to  do  It  alone,  under  hurry 
up  orders;  that  the  wprk  was  done  under 
the  direction  of  the  foreman.  A  mere  state- 
ment of  the  nature  of  the  thing  to  be  done 
shows  that  it  was  beset  with  dangers.  Upon 
these  fttcts  the  jury  had  a  right  to  find  that 
the  defoidant  was  negligent  in  not  exercis- 
ing that  care  for  the  safety  of  its  employfi 
required  of  it  by  law.  This  beHng  true,  the 
only  escape  tor  defendant  from  ItabUl^  la  to 
take  shelter  under  the  rule  that,  notwldi- 
standing  Uie  master  has  been  shown  to  bare 
been  ne^lgent.  yet  he  Is  not  liaUe,  unless  it 
be  further  shown  that  his  negHgence  caused 
tlie  Injury.  This  reduces  the  irtiole  matter  to 
the  single  question  of  "proximate  causa" 
This  auestion  was  for  the  taxj  If  there  was 
any  erldenc^  or  infereooea  to  be  legitimately 
drawn  from  the  evidence,  viewed  In  the  light 
of  the  situation  and  drcumstances  of  the  par- 
ties and  the  work,  tending  to  show  that  de- 
fendant's failure  to  perform  its  duty .  pro- 
duced the  Injury,  and  that  such  a  result 
fflll^t  have  been  reasmiably  anticipated.  In 
Coalgate  Oo.  t.  Hurst,  2S  OkL  687, 107  Pac 
6^  whoce  one  of  the  questions  InToIved  was 
the  Issue  as  here^  the  court  say:  "Was  the 
negligence  of  the  master  tiie  proximate  cause 
of  the  intestete's  death?  This  may  be  estab- 
lished 1^  circumstantial  evidence,  and  Is  a 
question  of  fact  for  the  Jury.  From  all  the 
evidence  in  the  case,  may  It  be  fairly  infer- 
red that  intestate's  death  was  the  result  of 
the  failure  of  the  defendant  to  take  some 
iwecautlon  which  in  the  exercise  of  ordinary 
care  It  should  hare  taken?"  Tbe  opinion  of 
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a  Jury  npcm  oneetlons  pzaswly  snbmttted  to 
1^  expressed  In  lt»  verdict  wlU  not  be  ot^ 
tnmed,  where  tbere  is  any  sabstantlal  evl- 
dence  sopportlng  It.  Bums  t.  Taught.  27 
OU.  711.  113  Paa  806;  First  Nat  Bank  t. 
Arnold.  28  OkL  4B.  113  Faa  713 ;  Hobba  t. 
Smith,  27  Okl.  880,  116  Fac.  347.  84  L.  B.  A. 
(N.  S.)  607 ;  By.  Ca  v.  Hardwlck,  28  OU.  S77, 
116  Faa  471;  Bank  t.  Lookabangh.  28  OU. 
608,  lie  Pac.  786;  Davis  r.  Smith.  28  OU. 
8S2, 115  Pac.  1017. 

Our  Inanlry,  then,  reduces  its^f  to  this: 
Did  the  antecedent  negligence  oi  detendant 
produce  a  situation  or  condition,  causing 
things  to  happen  subeequently  In  the  osual 
course  of  the  work,  which  produced  the  In- 
Jury?  Or,  rathw,  was  the  jury  justified  un- 
der the  evidence  In  finding  this  to  be  true? 
The  falling  block  was  the  Immediate  cause  of 
the  Injury,  but  It  would  not  have  fallen  if  It 
bad  been  properly  placed  and  had  bem  under 
the  obsOTvatlon  of  an  assistant  standby  by 
helping  in  the  work.  To  do  such  things  was 
the  duty  of  an  assistant  One  man  could, 
with  great  ettort  operate  tbe  jack,  but  a 
helper  would  have  placed  the  timbers,  ob- 
served the  effect  tbe  weight  was  having  on 
tbem,  and  that  the  operations  did  not  shift 
them  into  a  position  from  which  they  could 
fall  and  do  damage.  The  helper  would  have 
been  on  the  outside.  The  plaintiff  was 
crouched  or  lying  prone  on  the  floor  under 
this  machinery.  He  could  not  so  carefully 
handle  or  place  the  timbers,  or  observe  their 
movemrats  unddr  the  strain  from  his  posi- 
tion. If  an  assistant  had  been  present  there 
would  have  been  no  necessity  for  plaintiff  to 
scramble  out  from  under  tbe  mactilnery  to 
get  a  block.  It  would  have  been  the  duty  of 
the  assistant  to  get  It  If  plaintiff  bad  not 
attempted  to  get  out  to  get  the  blo(^  he 
would  not  have  been  hurt  Of  course,  he 
might  have  done  so  even  with  a  helper  pres- 
ent but  It  would  not  have  bem  necessary. 
It  cannot  be  presumed  that  he  would  have 
done  BO.  The  failure  to  have  an  assistant 
there,  however,  made  It  necessary  that  he 
do  BO.  It  1b  more  reasonably  probable  that 
plaintiff  would  not  have  done  the  unneces- 
sary thing  than  It  Is  that  he  would  have 
done  It  If  be  had  not  done  the  thing  de- 
fendant's failure  In  Its  duty  made  it  neces- 
sary for  him  to  do,  he  would  not  have  l>een 
hurt.  In  the  manner  he  was.  And,  again.  If 
an  assistant  had  been  present  In  the  reason- 
able performance  of  bis  duty  In  co-operating 
with  the  man  under  the  machinery,  who  was 
exhausting  all  his  strength  operatbg  the  jack, 
he  would  not  only  have  had  his  ^  on  these 
blodES,  but  his  hands,  if  necessary,  so  that 
when  plaintiff  loos^ed  the  Jack,  the  heavy 
block  would  not  have  been  allowed  to  ronain 
so  insecure  that  without  ertsx  beltag  touched, 
It  could  topple  and  ftill.  Tbe  fall  of  the 
block  In  obedience  to  natural  laws  was  but 
an  incident  resulting  In  natural  sequence 


from  its  being  altowed  to  ffst  into  a  posttkm 
from  w:hl(A  It  could  fall,  and  wbiidk  would 
most  probably  not  have  happoied  if  a  care- 
ful helper  had  been  standing  by  obnrvlnc 
the  sltuatltHi. 

[2]  This  may  lure  been  the  view  the  Jury 
tOfA  of  the  matter,  and  it  Is  believed  to  be 
tenable  and  supported  by  evidence  and  rea- 
sonable Infermeeft  drawn  therefrom.  There- 
fore the  verdict  of  file  Jury,  apiffored  by  the 
triU  court,  ought  to  stand  throng  an  affirm- 
ance of  the  case. 

FEB  CURIAM.  Adopted  In  whdflb 


BICHABDSON  t.  GHATFIELD. 
(Supreme  Court  of  OUahoma.  Jan.  21,  lAlS.) 

(SpUcbiM  hv  the  Oottrt.). 

1.  Deeds  (|  212*)— GonnmoRS  SnnBsQuiKT 

— PBBF0RUAR(X. 

Evidence  examined,  and  Aeld  safficient  to 
support  a  decree  canceling  a  conditional  deed 
of  converance  for  failure  upon  the  part  of  the 
grantee  to  keep  and  perform  ttie  condltloos 
named  in  the  deed. 

[Ed,  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S  6S0;  Dec.  Dig.  S  212.*] 

2.  EVIDERCI  (I  401*)— PaBOI.  EVIDIKCn— AK- 
BIQUOUS  Wrfiten  Contbaot. 

If  a  written  contract  Is  ambifuons  or  ob- 
seure  In  its  terms,  so  that  the  contractual  In- 
tention of  the  parties  cannot  be  uaderBtood 
from  ItB  inspection,  extrinaic  evidence  of  the 
subject-matter  of  the  contract,  of  the  relation 
of  the  parties  to  each  other,  and  of  the  facts 
and  drcumatancea  surrounding  them  at  the 
time  of  its  execution,  may  be  received  to  aid 
the  court  in  the  proper  mterpretation  of  the 
iDBtrument 

[Ed.  Note.— -For  other  cases,  see  Evidence* 
Cent  Dig.  H  2129-2133;  Dec.  Dig.  |  461.*] 

CommlsslonerB*  Opinion,  Division  No.  2. 
Qrror  from  District  Court  Creek  County; 
M.  L.  Bamnm,  Judge. 

Action  by  Bert  Cfaatfleld  against  J.  S.  Bich- 
ardson.  Judgment  for  plaintiff,  and  defend- 
ant brings  &CTOT.  Affirmed. 

Mann  ft  Jackson,  of  Sapulpa,  for  plaintiff 
in  error.  Hairy  McGraw,  of  Tulsa,  for 
defraidant  in  error. 

BBSWAB,  a  On  March  3,  1910,  C3iat- 
field,  as  plalntifl,  sued  Rl(^rdson,  as  de- 
fendant la  the  district  court  of  Greek  coun- 
ty to  cancel  a  certain  conditional  convey- 
ance of  about  two  acres  of  land,  and  rraiove 
the  cloud  upon  his  title  caused  thereby.  The 
instrument  contained  the  toUowii^;  {vovlsion: 
"This  deed  is  made  with  Uie  understandlnir 
that  the  party  of  the  second  part  is  to  bolld 
upon  said  land  a  cotton  gin  and  sawmill, 
and  it  is  mutually  agreed  between  the  parties 
hmto  ttiat  this  land  is  not  to  be  trans- 
f^red  without  consent  of  the  party  of  the 
first  part,  and  that  at  any  time  party  of 
tbe  flecwd  inrt  or  his  sneoeSBorB  oeases  to 
operate  the  cotton  gin  or  mill  tbereon,  then 
and  in  that  case  t2ie  land  is  to  be  Immedl- 
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ately  transTerred  ba^  to  the  owner  thereof 
apott  the  payment  of  the  pundtase  price 
above  meotioiied,  party  of  the  second  part, 
however,  having  privilege  to  remove  all  ma- 
chinery, party  of  the  eecoad  part  to  person- 
ally conduct  said  mill  imliasB  otherwise 
agreed  upon." 

The  plaintiff  alleges  as  gronndB  for  the 
cancellation  of  said  deed  that  the  defendant 
has  wholly  failed  to  observe,  perform,  or  exe- 
cute the  terms  and  conditions  thereof,  al- 
though It  had  been  reQuested  and  demanded 
that  he  do  so.  By  agreement  of  the  parties 
a  Jury  was  waived,  and  the  cause  was  sub- 
mitted upon  the  evidence  to  the  court,  which 
decided  the  Issues  in  favor  of  the  plaintUf, 
and  decreed  that  the  defendant  reconvey  the 
land  to  the  plaintiff,  and  that  the  deed  from 
plaintiff  to  defendant  be  canceled  and  an- 
nnlled. 

The  defoidant  below,  as  plaintiff  In  error 
here,  argues  two  propositions:  (1)  The  ad- 
mission of  incompetetit  evidence.  (2)  In- 
sufficiency of  the  evidence. 

[2]  (1)  The  admission  of  evidence  com- 
plained of  is  that  the  court  permitted  the 
notary  who  prepared  the  deed  or  contract 
in  suit  to  explain  that  the  operation  of  the 
cotton  gin  was  the  material  or  important 
thing  In  the  minds  of  the  parties  as  gather- 
ed from  their  Instructions  and  conversation 
at  the  time  the  instrument  was  drawn ;  the 
objection  being  that  this  evidence  tended  to 
vary  by  parol  the  terms  of  a  written  Instru- 
ment. Whether  or  not  this  evidence  was 
competent  depends  upon  the  determlnatlou 
of  whether  or  not  the  terms  of  the  Instru- 
ment are  clear  and  unambiguous.  If  they 
are  ambiguous,  or  the  meaning  of  the  1d- 
strument  taken  as  a  whole  is  doubtful,  the 
evidence  Is  competent.  We  believe  the  mean- 
ing of  the  Instrument  is  open  to  doubt  The 
first  clause  of  the  condition  requires  that 
the  grantee  "build  apon  said  land  a  cotton 
gin  and  sawmllL"  Further  on  It  stipulates 
that  If  the  "grantee  ceases  to  operate  a  cot- 
ton gin  or  mill**  the  land  shall  be  Immedi- 
ately reconveyed.  The  plaintiff  In  error 
contends  that  he  was  only  repaired  to  oper- 
ate one  or  the  other,  and  tliat,  Inasmudi  as 
he  did  operate  the  sawmill,  under  the  lan- 
guage of  the  instrument,  he  had  fnll^  per- 
formed Its  conditions.  The  reading  of  the 
instrument  certainly  leaves  tiie  question  In 
doubt  on  Oiis  point.  If  the  parttes  intoided 
that  the  operation  of  the  sawmill  would  meet 
the  terms  of  the  grant;  why  was  It  required 
that  boQi  a  gin  and  a  niill  be  erected?  It 
does  not  seem  reasonable  to  ns  that  the  plain- 
tiff would  have  been  careful  to  stipulate 
tiiat  the  gin  must  be  erected  and  placed  «k 
tiie  land  without  any  obligation  upon  the 
part  of  the  d^sndant  to  operate.  We  think, 
thertfore,  that,  the  terms  of  the  condition 
of  the  grant  being  doubtful,  they  were  sub- 
ject to  the  explanation. 


CI]  (2)  The  evidence  In  this  cam  waft  am- 
plet  to  snivort  the  findings  and  Jndgmott  of 
the  court  These  two  acres  bivolved  were 
a  portion  of  plaintiff's  farm.  The  ^ant  of 
the  land  appears  to  have  hew  made  as  an 
inducement  to  the  defendant  to  erect  and 
operate  a  cotton  gin,  which  would  be  of  ad- 
vantege  to  plaint,  his  tenants,  and  nel^- 
borlng  farms.  After  erecting  tho  gin,  the 
d^endant,  In  the  fall  of  1908.  ginned  about 
79  bales  of  cottim,  and  then  declined  to  oper- 
ate his  gin  further.  He  let  It  remain  idle 
throo^  the  ginning  season'  of  1909,  also  that 
of  1910^  On  this  point  the  proof  is  conclu- 
sive, and  we  think  the  oourt  was  abundant- 
ly authorized  to  find  tliat  the  condition  sub- 
seqnoit  named  In  the  deed  bad  not  been  per- 
formed. This  requires  the  affirming  of  the- 
casa 

POa  onBIAM.  Adopted  in  whole. 


8KIBTIN  t.  GARDNER  et  sL 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1918.> 

(Syllabut  bv  the  Court.) 

1.  Bbokebs  (S  82*>— GouicissioN^Aonirr  ron 
Both  Pabtibs— Petition. 

A  petition  for  the  recoveiT  of  commfasfon 
for  the  sale  of  real  estate,  woich  on  its  face 
shows  that  the  plaintiff,  a  real  estate  agent, 
was  to  receive  a  eommiBsion  from  both  pur- 
chaser and  seller,  to  be  good  as  against  a  gen- 
eral demurrer,  mnst  contain  the  aUegation  that 
such  relatioDBhip  was  bnown  by  both  partiesr 
and  that  they  both  assented  thereto. 

[Ed.  Note. — For  other  cases,  see  Brokers. 
Gent  Dig.  U  lOl-lOS;  Dea  Dig.  |  82.*] 

2.  BsoKKBs'(i6C*)— AonON  lOB GouMissions 
—Acts  fob  Both  Pabtibs. 

An  agreement  that  has  for  its  purposej  or 
which  necessarily  results  in,  the  accomplish- 
ment of  a  wroDz,  or  which  tends  to  produce 
disloyal^  or  untaithfulness,  to  those  persoDs 
whose  interests  a  fiduciary  has  in  charge,  will 
not  be  enforced  by  the  courts  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  SS  48-^;  Dec  Dig.  |  66.*] 

Commissioners*  Opinion.  Division  No.  1. 
Error  from  Superior  Court  Oklahoma  Coun- 
ty; A.  N.  Mnnden,  Judge. 

Action  by  G.  J.  SlElrvln  against  R.  H.  Gard- 
ner and  another,  constituting  Pryor-Gardner 
&  Go.  Judgment  for  defendante  on  demurrer, 
and  plaintiff  brings  error.  Affirmed. 

The  petition  in  this  cause  alleges,  in  snb- 
stence,  that  defendante  were  a  firm  of  real 
estete  brokers;  that  plaintiff  was  negotiat- 
ing for  the  purchase  of  a  farm  from  one 
Mrs.  M.  G.  Addlngton,  said  form  being  of  the 
value  of  f 13,000;  that  defendante  learned  of 
said  negotiations,  and  thereupon  sought 
plaintiff  and  orally  represented  that  they 
could  purchase  the  said  farm  as  cheaply  from 
Mrs.  Addlngton  as  plaintiff,  and  could.  In 
addition  thereto,  induce  Mrs.  Addlngton  to 
pay  them  a  commlsgion  for  the  sale  of  said 
farm,  and  orally  promised  plaintiff  that  if 
he  would  purchase  said  fiirm  tiiroiu^  said  de- 
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fendantB,  tbey  would  dlrlde  the  commission 
and  give  plaintiff  on&-hal(  thereof;  that 
plaintiff,  relying  on  said  oral  promises, 
agreed  to  and  did  purchase  said  farm  from 
Mrs.  Addingtoo,  and  did  induce  Mrs.  Add- 
iDgton  to  sell  the  same  through  the  agency 
of  the  defendants,  paying  plaintiff,  Urs.  Add- 
ington,  therefor  the  sum  of  (13,000,  and  in 
addition  Mrs.  Addlngton  was  to  pay  defend- 
ants for  their  services  in  selling  said  farm 
the  sum  of  $600;  that  thereby  defendants 
became  Indebted  and  bound  to  pay  plalntllf 
one-half  of  said  $600;  that  said  Bum  Is  due 
and  owing  and  unpaid,  etc  Defendants  chal- 
lenged the  sufficiency  of  the  petition  by  a 
general  demurrer,  which  was  sustained  by 
the  court  Plaintiff  refused  to  plead  far- 
ther,  but  elected  to  stand  on  his  demurrer, 
whereupon  the  court  entered  an  order  dis- 
missing his  petition,  with  costs,  from  which 
order  he  appeals. 

Claud  W.  Stringer,  of  Oklahoma  City,  for 
plaintiff  In  error.  John  H.  Wrt^t  and  Clar- 
ence J.  BUuD,  both  of  Oklahoma  CUty,  for 
defendants  in  error. 

ROBERTSON,  G.  (after  stating  the  facts 
as  above).  It  will  be  observed  that  defend- 
ants "sought  the  plaintiff  and  orally  repre- 
sented and  promised  the  plaintiff  that  they 
(the  said  defendants)  would  be  able  to  pur- 
chase said  farm  as  cheaply,  from  the  said 
Mrs.  M.  Or.  Addlngton,  as  the  plaintiff  could 
and  would,  in  addition  thereto  induce  the 
said  Mrs.  M.  O.  Addlngton  to  pay  them  a 
commission  for  the  sale  of  said  farm,  and 
orally  promised  and  agreed  with  the  plaintiff 
that,  if  be  would  purchase  said  farm  through 
the  said  defendants,  Pryor-Gardner  &  Co., 
they  would  divide  the  commission  upon  the 
purchase  with  the  plaintiff,  and  give  the 
plaintiff  one-lialf  thereof."  Case-made,  p.  2. 
Thus  it  Is  seen  the  plaintiff  was  not  induced 
to  enter  this  oral  contract  with  defendants 
In  order  that  he  might  obtain  the  farm  from 
Mrs.  Addlngton  at  a  sum  less  than  she  had 
offered  it  to  him,  or  for  less  than  It  was 
really  worth.  It  was  understood  by  the  par- 
ties that  Pryor-Gardner  &  Co.  could  pur- 
chase the  farm  from  Mrs.  Addlngton  as 
cheaply  as  plaintiff  could.  Plaintiff  could 
also  purchase  it  just  as  cheaply  without  tlie 
Intervention  of  the  real  estate  brokers. 
Hence  the  only  reason  why  he  agreed  that 
defendants  might  make  the  sale  was  that 
he  might  obtain  one-half  the  commission,  and 
thus  indirectly,  but  at  the  cost  of  Mrs.  Add- 
lngton. reduce  the  purchase  price  of  the 
farm. 

[1]  Of  course  it  Is  not  Aown  by  the  peti- 
tion that  Mrs.  Addlngton  had,  or  had  not, 
been  advised  of  the  two-faced  character  of 
her  agents.  It  may  be  that  she  knew  they 
were  to  divide  the  commission,  but  it  is  more 
probable  that  she  did  not.  Under  the  doc- 
trine laid  down  by  this  court  In  Plotner  v. 
ChUlson  &  ChiUson,  21  Okl.  224,  95  Pac.  775, 


129  Am.  St.  Rep.  776,  It  occurs  to  as  that, 
where  a  petition  shows  that  an  agent,  or 
broker,  is  obtaining  commission  from  both 
parties,  it  must  atBrmatlvely  appear  that 
both  turtles  knew  his  relationsliip  and  as- 
sented thereto.  The  opinion  in  the  above 
case  does  not  state  this  rule  in  positive 
words,  yet  it  is  impossible  to  avoid  mch  in- 
ference. At  any  rate,  the  effect  of  such  a 
contract,  as  that  shown  to  exist  between  the 
plaintiff  and  defendants.  Is  to  woric  a  civil 
wrong  against  Mrs.  Addlngton. 

[2]  It  is  a  teudulent  scheme,  amounting 
to  a  conspiracy,  the  sole  object  of  which  is 
to  take  an  undue  advantage  of  one  who,  as 
in  this  case,  was  entitled  to  the  unswerving 
loyalty  and  honesty  of  her  agent.  If  such 
a  contract  works  a  civil  wrong,  the  courts 
will  not  enforce  it,  for  the  reason  that  such 
conduct,  being  reprehensible  and  unfair,  is 
against  public  policy.  As  was  said  in  Mc- 
Kinley  v.  Williams,  74  Fed.  95,  20  a  a  A. 
313:  "To  permit  the  agent  of  a  vendor  to 
become  interested  as  .the  purchaser  or  as  the 
agent  of  a  ptlrchaser  in  the  subject-matter 
of  the  agency  inaugurates  so  dangerous  a  con- 
flict between  duty  and  self-interest  that  the 
law  wisely  and  peremptorily  prohibits  It  'An 
agent  of  a  vendor,  who  speculates  in  the  sub- 
ject-matter of  his  agency,  or  Intentionally  be- 
comes interested  in  it  as  a  purchaser,  or  as 
the  agent  of  a  purchaser,  violates  his  con- 
tract of  agency,  betrays  his  trust,  forfeits 
his  commission  as  agent  and  becomes  indebt- 
ed to  his  principal  for  the  profits  he  gains 
by  his  breach  of  duty."  In  9  Cyc.  468,  it  is 
said:  "An  agreement  Is  illegal  and  void 
where  its  object  is  the  commission  of  a  civil 
wrong  against  a  third  person,  although  the 
wrong  may  not  be  an  indictable  offense  or 
crime,  either  at  common  law  or  under  the 
statutes.  This  Is  true  for  an  example  •  *  * 
of  an  agreement  to  perpetrate  a  fraud  upon 
a  third  person." 

An  agreement  that  has  for  Its  purpose,  or 
which  necessarily  results  In,  the  accomplish- 
ment of  a  wrong,  or  which  tends  to  produce 
disloyalty  or  unfaithfulness  to  those  persons 
whose  interests  a  fiduciary  has  in  charge, 
will  not  be  enforced  by  the  courts  of  this 
state. 

We  are  therefore  of  the  opinion  that  the 
ju4^:ment  of  the  superior  court  of  Oklahoma 
county  Is  correct  and  should  be  affirmed. 

PER  CURIAM.  Adopted  in  whole. 


STATE  ex  zeL  McINTOSH,  County  Attomsy, 

V.  PERKINS. 
(Supreme  Court  of  Oklahoma.  Jan.  21,  lffl&) 

(SyUahtu  bv  the  Court.) 

1.  MUNICIPAI.  COBPOBATIONS  (|  80*)— COUN- 
CILMBN. 

Under  the  provisions  of  chapter  136,  p. 
316,  Sess.  Laws  1910-11,  and  the  acta  of  which 
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the  same  is  an  amendment,  two  comicilmen  are 
provided  for  mcIi  ward  in  all  dtica  of  the  first 
dasB. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa.  Gent  Die  |  IM;  Dea  Dig.  { 
80.*J 

2,  MumoiPAi.  G0BPOBAT10H8  <|  140*)— CouN- 

CILllEK— UNBXPISBD  TEBH. 

Where  no  election  is  held  at  the  time  fixed 
bj  law,  a  ci^  counolnmn,  ai»pc4Dted  to  fill  an 
onezpired  twm.  holds  nnttt  nis  anecessor  is 
duly  elected  and  qualified. 

[Ed.  Note.— For  otiier  eases,  see  MunicU>el 
Cognitions,  Ceot  Dig;  ||  327-8S2;  Dec.  Dig. 

Error  from  Diatrlet  Ooort,  Br^on  County; 

A.  B.  Ferguson,  Jndxe. 

Quo  warranto  by  the  State  on  relation  of 
J.  T.  Mcintosh,  count;  attorney,  against  T. 
J.  Perkins,  eonnsel  of  the  city  of  DnranL 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

J.  T.  Mcintosh,  of  Durant,  in  pro.  per. 
S.  H.  Kyle,  of  Durant,  for  defendant  In  er- 
ror. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Bryan  conn^,  and  is  an 
action  in  the  nature  of  quo  warranto,  brought 
ft>r  the  purpose  of  onsdng  the  defendant  In 
error,  T.  J<  FeAlna,  taom  the  oilice  of  oonn- 
cUman  of  the  second  ward  of  the  city  of 
Durant  Plaintiff  in  eiror,  as  plaintiff,  stat- 
ed In  his  petition  tliat  the  <dty  of  Dnrant 
was  a  city  of  the  first  class,  and  had  been 
since  statehood;  tliat  it  contained  four 
war^  and  that  T.  J.  Perkins  and  J.  A. 
Moore  were  acting  as  conncllmen  from  ward 
No.  2  thereof;  that  the  said  J.  A.  Moore  was 
duly  elected  at  the  April,  1911,  election,  and 
that  T.  J.  Perkins  was  appointed  by  the  city 
council  of  the  said  dty  on  the  2Ttti  day  of 
September,  1911,  to  fill  the  unexi^red  term  of 

B.  A.  McDanlel,  who  was  duly  elected  in 
May.  1910;  that  no  election  was  held  for  the 
seledlon  of  coundlmen  In  the  said  dty  on 
the  first  Monday  In  May,  1912;  and  that 
said  defendant  in  error  had  not  been  elected 
or  appointed  to  fill  the  office  now  occupied 
by  him  since  the  date  of  his  original  ap- 
pointment, and  that  the  dty  of  Dnrant  had 
held  several  mnnldpal  elections  since  state- 
hood, at  which  coundlmen  were  elected.  To 
the  petition,  defendant  filed  a  general  de- 
murrer which,  on  consideratlOD  by  the  court, 
was  sustained,  and,  from  the  Jutj^rment  en- 
tered, this  appeal  has  been  prosecuted. 

In  this  court,  counsd  for  plalntlfiC  In  error 
Insist  that,  if  the  dty  of  Durant  has  held 
no  election  since  statehood,  it  would  be  enti- 
tled to  eight  coundlmen  instead  of  four;  but 
tliat  In  view  of  the  fact  that  elections  had 
been  held  at  which  conndlmea  had  been  eled- 
ed,  under  the  provisions  of  chapter  136,  p. 
316,  Sen.  Laws  1910-11,  the  number  of  coun- 
dlmen in  dtles  of  the  first  class  was  limited 

to  fOnr  instead  (Ht  eight  And  it  la  also  ar- 
 • 


gned  that  the  defendant  In  error  could  not 
continue  to  hold  under  the  appointment  which 
he  had,  because  he  was  appointed  to  fill  only 
the  unexpired  term,  which  ended  the  first 
Monday  In  May,  1912.  In  neither  of  these 
contentions  are  we  able  to  agrea  In  order 
to  fully  understand  the  force  and  effect  of 
the  act  dted  and  relied  upoa  by  plaintiff  In 
error.  It  Is  necessary  to  consider  t^e  previous 
acts  and  their  amendments.  The  Legislature 
of  1909,  In  an  act  approved  March  13,  1900 
(Ses&  Laws  1009,  p.  262,  art  2,  c  16  [Senate 
Bill  No.  156]),  provided  for  elections  In  dtles, 
towns,  and  villages  of  the  state;  the  mani- 
fest purpose  of  which  act  bdng  to  make  uni- 
form, In  dtles  of  the  state  located  in  the  dif- 
ferent portions  thereof,  formerly  known  as 
Oklahoma  and  Indian  Q^errltorles,  the  elec- 
tion and  number  of  dty  offldala  This  act 
was  afterwards  amended  by  an  act  approv- 
ed March  24,  1910,  c.  92,  p.  178,  Sess.  Laws 
1910  (Senate  BiU  No.  110).  In  this  act,  and 
under  section  1  thereof,  there  is  a  provision  - 
validating  and  legalizing  acts  of  those  mem- 
bers of  administrative  boards  of  dtles  and 
villages  where  two  members  from  each  ward 
had  not  been  previously  elected,  as  provided 
for  by  Senate  BiU  No.  166,  Sess.  Laws  1909, 
supra. 

[1]  This  same  proviso  is  contained  In  chap- 
ter 136,  Senate  BUI  No.  193.  p.  396,  Sess. 
Laws  1010-11,  upon  which  plaintiff  in  error 
relies,  manifesting  an  intent  throughout  all 
of  this  legislation  that  in  the  different  wards 
in  the  cities  of  the  first  class,  two  conncllmen 
should  be  elected.  The  different  acts,  as 
amended  and  as  finally  completed,  cover  eev- 
eral  pages  of  the  session  laws,  and  It  is  not 
deemed  necessary,  for  the  consideration  of 
this  case,  to  set  them  out  at  length;  but  a 
careful  reading  and  consideration  of  the 
terms  and  purposes  of  the  legislation,  cover- 
ing this  entire  subject^  leaves  no  doubt  of  the 
intent  of  the  Legislature  in  reference  thereto, 
and  we  therefore  hold,  in  accord  therewith 
that,  In  cities  of  the  first  class  under  these 
acts,  each  ward  Is  entitled  to  two  coundlmen. 

[2]  On  the  other  Question,  it  appears  T.  7. 
Perkins,  defendant  in  error,  was  appointed 
September  27, 1911,  to  fill  the  nnexi^red  term 
of  B.  A.  McDaniel,  who  was  elected  In  May, 
1910.  Counsel's  insis trace  on  this  point  is 
that,  in  view  of  the  fact  that  B.  A.  McDan- 
lel'a  term  would  have  exjAred  In  May,  lSi2, 
and  that  the  dty  held  no  electimi  at  that 
time,  therefore  the  defendant's  term  expires 
of  that  date.  Counsel  have  dted  no  author- 
ities on  this  qoestlai.  hot  an  investigation 
thereof  convinces  us  that  defendant  In  error 
accepted  his  appointment  Just  as  bis  pred- 
ecessor accepted  his  election,  and  that  he 
holds  the  office,  under  his  appointment,  until 
his  successor  Is  elected  and  qualifies,  not- 
withstanding the  fact  that  an  election  pro- 
vided for  by  the-  statote  may  bare  failed  in 
being  held. 
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A  ease  very  much  In  point  on  this  proptf- 
sltlon  Is  that  of  People  t.  Hardy.  8  Utah.  68, 
29  Pac.  1118.  Id  this  case  it  aK)eared  that 
under  section  2018,  Comp.  Laws  of  Utah 
1888,  there  was  a  provision  that  the  qnall- 
fled  electors  should  In  1878,  and  biennially 
thereafter,  ^ect  a  collector  for  each  county 
whose  term  of  office  should  be  for  two  years, 
or  until  Ills  successor  was  elected  and  qual- 
ified. Under  section  2020.  Id..  It  was  pro- 
vided that,  in  case  the  said  office  became  va- 
cant, the  county  court  should  have  the  power 
to  fill  such  vacancy  by  appointment  until  the 
next  general  election.  In  1886  the  county 
court,  acting  under  this  provision,  appointed 
the  defendant  to  flU  a  vacancy  in  the  office 
of  collector;  and,  at  elections  held  In  1887 
and  1889,  this  appointee,  whose  name  was 
upon  the  ticket,  was  voted  for  and  declared 
elected  to  the  said  office.  No  election  was 
held  in  1888  or  in  1890,  and,  on  quo  warranto 
being  brought  to  challenge  his  right  to  hold 
the  office  the  Supreme  Court  of  Utah  held 
that  the  elections  for  this  office,  held  in  1887 
and  1889.  were  nullities,  and  that,  as  no  elec- 
tions were  held  at  the  time  fixed  by  law,  the 
Incumbent  held  under  his  appointment  The 
court,  discussing  the  case,  says:  "There  can 
be  no  actual  vacancy  as  long  as  the  rightful 
occupant  continues  to  hold  office — that  Is, 
until  death,  resignation,  removal,  or  some  le- 
gal disability  occurs.  This  provision  la  a 
proper  one.  and  is  so  provided  in  order  that 
vacancies  In  office  may  not  occur  from  a 
fiEUlore  of  the  people  to  elect  at  the  regular 
general  election  fixed  by  the  statute  for  that 
purpoBOb  The  result  necessarily  follows  that 
a  failure  to  elect  at  a  period  fixed  by  the 
Matote  creates  no  vacancy  In  the  office,  but 
Imposes  a  rt^t  and  a  duty  upon  the  Incum- 
bent to  continue  In  office  until  bis  succes- 
sor is  legally  idected  and  qnalifled ;  and  this 
right  falls  upon  Uie  Incambent  the  same, 
whether  app(dnted  or  elected.  In  other  words, 
a  person  appointed  to  fill  a  vacancy  In  the  of- 
fice of  collector  can  only  be  superseded  by  one 
who  Is  duly  elected,  the  person  so  appoint- 
ed continuing  to  hold  office  in  the  same  man- 
ner as  if  he  were  originally  the  Incumbent; 
and  his  term  of  office  will  not  expire  until  he 
is  suspended  by  death,  resignation,  removal, 
or  some  other  legal  disability  occurs,  or  un- 
til his  successor  is  duly  elected  and  quali- 
fied." This  case  has  been  approvingly  dted 
and  followed  in  the  following  cases:  State 
ex  rel.  v.  BUiott.  13  Utah,  471,  46  Pac.  346; 
State  ex  rA  T.  Henderson,  4  Wyo.  535.  35 
Pac.  517,  22  L.  B.  A.  751;  State  ex  reL  t.  Ac- 
ton, 31  Mont  S7>  77  Pae  299;  and  State  ex 
rel.  T.  Schioeder,  79  Neb.  769,  113  N.  W.  192. 

From  the  foregtAng,  it  follows  that  the 
Judgment  of  the  trial  court  most  be  affirmed. 

HAYES,  a  3^  and  WILLIAMS  and 
KANE!,  JJ.,  concur.  TURXEB,  J.,  absent 


LORENSON  et  al.  t.  J.  H.  GONBAD  ft  GO. 
(Su^vme  Court  of  Oklahoma.    Jan.  9,  19UL^ 
BebearlDK  Denied  Feb.  4,  1013.) 

(apOahut  by  tfc«  OourL) 

Appul  and  Bbbob  684*)— C^un-HAm^ 

Sbbticb. 

Where  a  case-made  Is  not  served  apoa  the 
defendant  in  error  or  its  counsel  within  titree 
days  after  the  motion  for  a  new  trial  was  over- 
ruled,  nor  within  the  extension  of  time  granted 
by  the  trial  court,  the  appeal  most  be  dismiMed. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  H  2601-2500.  250^2660; 
Dec  Dig.  {  664.*] 

Error  from  Superior  Court,  Grady  County ; 
Will  Linn,  Judge. 

Action  befwera  Jacob  Lorenson  and  anoth- 
er and  J.  H.  Conrad  &  Co.  From  a  Judgment 
in  favor  of  the  latter,  the  former  bring  er- 
ror. Dismissed. 

Thomas  J.  O'Neill,  of  Cblckasha,  for  plain- 
tiffs  in  error.  Barefoot  &  Carmidia^,  ot 
Chlckasha,  for  defendant  in  evror. 

KANE,  J.  There  is  a  motion  to  dismiss  the- 
appeal  In  the  above-entitled  cause,  upon  the 
ground,  among  others,  "that  the  case-mad» 
was  not  served  upon  the  defendant  In  error 
or  Its  counsel  within  three  days  after  thifr 
motion  for  a  new  trial  was  overruled,  as  pro- 
vided by  law,  and  was  not  served  upm  th» 
defendant  In  error  or  its  counsel  within  the 
extension  of  time  granted  by  the  trial  court 
for  the  plaintiff  In  error  to  prepare  and 
serve  the  case^made." 

The  record  shows  that  the  case-made  vras 
not  served  until  three  days  after  the  expira- 
tion of  the  time  granted  by  the  court  to  the 
plaintiffs  In  error  to  prepare  and  serve  the 
case-made  up<m  the  defendant  in  error  or  its 
counsel.  That  Is  a  sufficient  ground  for  dis- 
missal. 

The  aiveal  is  dismissed.  All  the  Jnstloes 
ooncnr. 


SANDS  Y.  DAVID  BHADLET  ft  Ca 
(Supreme  Court  of  Oklahoma.    Jan.  7.  191S.> 

(Syllabut  by  tkt  Court,) 

L  Witnesses  ({  62*)  —  Competbkct  — Wis« 

OF  Pasty. 

Defendant  offered  his  wife  as  a  witness 
in  his  own  behalf,  on  the  theory  that  the  trans- 
action about  which  she  was  to  testify  occurred 
prior  to  their  marriage,  and  that  the  statute 
prohibiting  a  wife  from  testifying  for  or 
against  her  bnsband  did  not  extend  to  trans- 
actions or  communkations  prior  to  the  mar- 
riage. She  was  not  jointly  interested  in  the 
action ;  nor  was  she  the  agent  of  her  bosband. 
that  she  was  incompetent  as  a  witness. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  124,  126-136,  1»»  416-417,  419, 
424;  DeE  BigrTB2.>l 

2.  WiTNBSBBS  XS  52*)— GouFXTsncT— Win. 

The  competency  of  the  wife  as  a  witness 
depends  upon  the  relationship  at  the  time  of 
the  trial,  when  she  is  offered  as  a  witness,  and 
not  as  to  whether  she  was  the-  wife  at  the 
i 
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time  the  caiiM  of  action  aecnied,  or  the  oc- 
carrence  transpired,  abont  wblcb  she  U  ex- 
pected to  teadfy. 

[Ed.  Note.— For  other  caaes,  see  Witnesses, 
<3ent  Dig.  Jl  124.  12&-136,  185,  415-417,  419, 
424;  Dec.  Die.  S 

8.  Appeal  aitd  Brbok  (|  1002*)-Cokfuct- 

ina  Bvidencb—Review. 

Where  the  eTidence  on  an  lasne  of  fact 
ia  conflicting,  this  court  vill  not  examine  the 
aame  to  determine  where  the  weight  lies;  but 
If  there  la  any  evidence  reaaonabiy  tending  to 
sapport  the  verdict  the  same  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  S93&-3937;  Dec.  Dig.  | 
1002.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court.  Osage  County; 
John  J.  Shea,  Jndge. 

Action  by  David  Bradley  &  Co.  against  A. 
S.  Sands  to  recover  a  money  judgment.  From 
a  Judgment  for  plaintiff,  defendant  brings 
■error.  Affirmed. 

Boone,  Leah7  ft  MacDonaldi,  of  Pawhuska, 
for  plalnUff  in  error.  Halner,  Martin,  Bush 
ft  Murry,  of  Xtalsa,  for  defendant  In  error. 

B0BBRT80N,  O.  This  was  an  action  to 
TocoTOT  from  defendant  the  warn  of  9000,  to- 
gether with  interest  thereon  at  6  per  cent 
from  Aogoat  SI,  1901.  Plaintiff,  In  its  peU- 
■tion,  <diarged  that  defendant,  in  1901,  waa  a 
practicing  attorney  at  Wilber,  Saline  county. 
Neb. ;  that  In  1804  it  obtained  a  judgment  in 
the  district  court  of  said  county  against 
WUder  ft  Nelson  In  the  mm  of  $1,262.16; 
that  said  judgment  was  placed  in  the  hands 
of  defendant  for  collection:  that  he  collect- 
ed thereon  the  sum  of  $500  on  August  31, 
1901,  and  failed  to  remit  the  same,  hut,  on 
the  contrary,  converted  it  to  his  own  use; 
^that  said  collection  so  made  by  said  attorney 
was  not  known  by  plaintiff  untU  subsequent 
to  1007,  after  defendant  bad  removed  from 
Nebraska  to  Oklahoma.  Defendant  answer- 
ed by  general  denial,  and  a  trial  waa  had  to 
a  Jury,  wtaltA  resulted  in  a  verdict  in  favor 
of  plaintiff  and  against  defendant  In  tbA 
sum  of  1749.75,  on  which  Judgment  waa  en- 
tered. Motion  for  new  trial  was  presented 
and  overruled,  and  defendant  appeals. 

Two  questions  are  presented  by  the  record 
for  our  consideration ;  the  first  being :  The 
court  erred  In  excluding  the  testimony  of 
Mrs.  Mable  D.  Sands,  the  wife  of  defendant 

[1]  Defendant  does  not  claim  that  she  was 
a  competent  witness  by  reason  of  her  being 
tils  agent  or  Jointly  Interested  in  the  action, 
but  upon  the  grounds  that  at  the  time  the 
transaction  took  place,  about  which  she  was 
to  testify,  she  was  not  the  wife,  but  the 
stenographer,  of  defendant,  and  that  the 
statute  prohibiting  the  wife  from  testifying 
for  or  against  the  husband  clearly  intended 
only  to  prevent  the  wife  or  husband  from 
giving  evidence  for  or  against  each  other 
concerning  a  transaction  or  communication 
during  coTerture.    We  cannot  find  such  an 


oception  to  Che  statute;  nor  has  coimsel 
directed  ns  to  any  authority  sastainlng  aiu^h 
contention.  SolidiTlsim  8  of  sectlim  5842, 
Comp.  Laws  1900,  reads  as  follows:  "Has* 
band  and  wife,  for  or  against  eadt  other,  ex- 
c^t  concerning  transactlfnis  In  wbUtt  one 
acted  as  the  agent  of  tlie  other,  or  when  ttiey 
are  Joint  parties  and  bave  a  Joint  interest  In 
the  action;  but  In  no  case  shall  tiOux  be 
permitted  to  testify  concerning  any  commu- 
nlcatlMi  made  by  one  to  the  otlier  during  the 
marriage,  whether  called  while  that  relation 
snbsisted,  ot  afterwards."  This  statute  waa 
called  into  existence  on  the  groonds  of  public 
policy.  It  la  based  upon  the  marital  relation, 
and  lias  been  universally  upheld  by  the 
courts.  In  volnme  6,  Ency.  Erldoic^  p.  847. 
it  Is  said:  "Tarions  reasons  were  aa^gned 
for  this  rule  of  exclnsion.  Among  Oiese  were 
the  supposed  bias  of  affection,  fear  of  sow- 
ing dissensions  between  man  and  wife,  occa* 
sioning  perjury,  and  the  like.  The  most 
usual  nasm,  however,  given  for  this  rule 
of  exdnslai  was  partly  identity  of  Interest 
and  partly,  the  necessltT  of  guarding  the 
security  and  confidence  of  the  marriage  rela- 
tion; the  objection  of  interest  aiM)lylng  more 
particularly  to  their  being  witnesses  in  favor 
of  each  other,  and  the  objection  of  public 
policy  applying  to  tbelr  being  witnesses 
against  each  other." 

Mr.  Justice  Tronkey,  in  Darlington's  Ap- 
peal, 86  Pa.  019,  27  Am.  Rep.  720,  In  dis- 
cussing tile  reasons  for  the  prohibition  of 
thA  parties  testifying  wlko  sustela  such  con- 
fidential relations,  said:  "The  fore^lng 
principles  are  too  familiar  for  citation  of 
text-book  or  report  It  Is  equally-  unneces- 
sary to  show  by  authority  that  the  most 
dominant  influence  of  all  relations  is  that  of 
the  huslMiDd  over  hla  wife.  From  the  proud 
and  untutored  savage  to  the  cultured  and 
refined  Anglo-American,  the  wife  Is  affection- 
ately anxious  to  p]ea&e  her  husband.  This 
is  first  in  her  heart  whether  she  is  in  the 
menial  service  of  a  rude  hut  or  In  dally 
toil  for  the  support  of  her  family,  or  in 
charge  of  a  mansion.  When  he  commands, 
she  obeys;  when  he  persuades,  she  yields; 
when  he  gently  hints  a  wish,  she  grants; 
when  treated  almost  as  a  servant  when 
governed  and  corrected  as  a  child,  as  did 
our  sturdy  ancestors,  or  when  confided  In  as 
a  companion  and  equal,  her  will  Is  subdued 
to  her  lord.  •  •  *  The  common-law  rights 
and  dlsabllltlee  consequent  on  marriage  grew 
out  of  these  differences,  and  the  husband's 
power  and  Influence  distinctly  appear.  'By 
marriage  the  husband  and  wife  are  one  per- 
son In  law;  that  Is,  the  very  b^ng  or  legal 
existence  of  the  woman  Is  suspended  during 
the  marriage,  or  at  least  la  Incorporated  and 
consolidated  into  that  of  the  husband.'  •  *  • 
Under  advancing  culture  and  civilization, 
modem  legislation  has  materially  changed 
the  common  law  respecting  the  rights  inci- 
dent to  the  marriage  relation.    In  Pennsyl- 
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vanla  tbe  wife  may  bold  and  enjoy  ber  own 
property,  and  easy  modes  are  provided  for 
her  disposal  of  It.  But  the  unity  of  person 
remains,  resting  on  foundation  older  tbat  the 
common  law,  and  the  husband's  Influence 
over  his  wife,  so  strongly  expressed  by  the 
common-law  writers,  will  end  only  with  tbe 
marriage  relation  Itself." 

[2]  Tbe  competency  of  tbe  wife  as  a  wit- 
ness depends  upon  tbe  relationship  at  tbe 
time  of  the  trial,  when  she  is  offered  as  a 
witness,  and  not  as  to  whether  she  was  the 
wife  at  the  time  tbe  cause  of  action  accrued, 
or  the  occurrence  tran^lred,  about  which  she 
Is  expected  to  testify.  The  statute  will  not 
bear  any  other  constmctioa ;  and  as  defend- 
ant does  not  claim  she  was  acting  as  his 
agent,  or  that  she  bad  a  Joint  Interest  In  tbe 
action,  or  that  she  was  In  any  other  manner 
qualified  as  a  witness,  under  the  statute,  it 
must  be  held  that  there  was  no  error  in  the 
ruling  of  the  trial  court  on  the  subject. 

[3]  The  next  assignment  of  error  urged  Is 
tbat  the  court  erred  In  refusing  to  pass  upon 
the  weight  and  sufficiency  of  the  evidence. 
In  overruling  the  motion  for  a  new  trial,  the 
court  said  that  be  felt  that  the  jury  should 
be  the  final  arbiters  of  the  fact,  where  there 
was  any  evidence  at  all  for  them  to  pass 
upon.  Wbetber  tbe  trial  court  made  use  of 
such  language  or  not  would  be  a  matter  of 
no  moment  in  pasiiug  upon  tbe  question  as 
to  whether  or  not  a  new  trial  should  be 
granted.  The  general  role  followed  by  tbe 
courts  oi  this  state  is  that,  i^ere  tbe  evi- 
dence on  an  Issue  of  fact  is  conflicting,  tbe 
court  will  not  examine  the  same  to  deter- 
mine where  the  weight  lies;  but  If  there  Is 
any  evidence  In  the  record  tending  reason- 
ably to  support  the  verdict  tbe  same  will  not 
be  disturbed  on  appeal.  The  determination 
of  questions  of  fact  Is  always  for  the  jury. 
Tbe  cases  cited  in  the  brief  ,  of  plaintiff  In 
error  do  not  sustain  hla  <iontentlon.  Tbe  au- 
thorities referred  to  are  not  applicable  to 
tbe  case  at  bar.  Here  there  was  presented 
squarely  to  the  jury  certain  issues  of  fact 
Under  these  issues  testimony  was  offered  by 
both  parties.  Tbe  court  submitted  the  Issues 
to  tile  Jurj,  wbicb  hr  its  general  verdict 
resolved  than  all  in  tevor  of  the  plaintiff. 
We  have  read  the  evidence  submitted,  and 
flnd  tbat  U  reasonably  tends  to  support  the 
verdict  of  the  jury ;  and  such  being  the  case 
the  judgment  raidered  thereon  Is  not  re- 
viewable here.  Armstrong,  Byrd  &  Co.  v. 
Crump,  25  Okl.  452,  106  Pac.  866;  Caddo 
Xat).  Bank  v.  Moore,  30  Okl.  148,  120  Pac. 
1003;  Grimes  v.  WUson,  30  Okl.  322,  120 
Pac.  294;  Prescott  v.  Brown,  30  Okl.  428, 
120  Pac.  991;  Edwards  v.  Miller,  30  Oki. 
442,  120  Pac.  990;  Allen  v.  Kenyou,  30  Okl. 
536.  119  Pac.  960 ;  St  L.  &  S.  F.  Ry.  Co.  v. 
Young,  30  Okl.  588,  120  Pac.  999;  Bland  v. 
Peters,  30  Okl.  798,  120  Pac.  631. 


Finding  no  error  in  the  record,  the  judg- 
ment of  the  district  court  at  Osage  county 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whol& 


HIDLAND  TALLET  B.  GO.  t.  BZEXjL. 
(Supreme  Court  of  Oklahoma.  Jan.  7,  1912.) 

fSyttahut  by  f7otirt.J 

1.  Cakbiers  (S  215*)--SHiPifEifT  or  Stock— 
Dbuvekt. 

Upon  the  arrival  of  cattle  at  their  destina- 
tion, the  carrier  unloaded  them  into  a  receiv- 
ing pen,  then  dipped  them  in  oil  according  to 
custom,  and  then  turned  them  into  another  pen 
and  held  them  for  several  hours  after  tbe  con- 
signee had  demanded  possession.  While  in  this 
last  pen,  it  was  allied  tbat  the  cattle  drank 
crude  oil,  which  had  been  allowed  to  collect 
there,  and  died  as  a  result  of  it  The  carrier 
contended  tbat  tbe  cattle  had  been  delivered 
to  tbe  conaignee  upon  their  arrival  at  deatma- 
tion.  Held,  that  under  the  drcumataucea  of 
this  caae  the  cattle  had  not  been  delivered  un- 
til tbe  consignee  bad  been  penoitted  to  re- 
move them  from  the  peua  of  tbe  carrier. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  923;  Dec  Dig.  |  215.*] 

2.  Carbjebs  (i  229*)— Injuries  to  Stock— 
EviDBHCB  OF  Damaoes— Market  Value. 

In  an  action  to  recover  damages  for  loss 
of  cattle,  the  only  evidence  of  the  value  of  the 
cattle  was  tbe  following:  "Q.  What  was  the 
value  of  the  cattle?  A.  916.80.  Q.  You  mean 
$16.80  each?  A.  Yes,  sir."  As  tbe  endence 
^d  not  show  that  tbe  witness  was  qualified 
to  give  opinion  evidence,  and  as  the  evidence 
did  not  disclose  the  market  value,  and  aa  it  did 
not  fix  any  time  or  place,  it  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  H  S30,  963,  964;  Dec.  Dig.  {  229.*] 

Cbmmlssioners'  Opinloii,  IMvlslon  No.  1. 
Error  from  District  Court,  Osage  County; 
Joba  3.  Shea,  Judge. 

Action  by  H.  O.  Bsdl  against  tbe  Midland 
YB-Uer  BaUroad  Company.  Judgment  far 
plaintiff,  and  defendant  brings  «rror.  Re- 
versed and  remanded. 

Edgar  A.  de  Meules  and  Sol  H.  Eauffman, 
both  of  Muskogee,  for  plaintiff  In  error. 
Boone,  Leahy  &  MacDonald,  of  Pawhuska, 
for  defendant  in  error. 

AMES.  G.  The  plaintiff  sued  the  defendant 
for  damages  to  a  shipment  of  cattle,  alleged 
to  have  been  caused  by  the  defendant's  n^- 
ligence  In  leaving  crude  oil  in  the  pens  In 
wbicb  tbe  cattle  were  unloaded  for  delivery. 
Plaintiff  alleged  that  the  cattle  drank  the 
oil  and  died  from  the  effects  of  it  Tbe  ma- 
terial facts  are:  That  the  shipment  of  cattle 
originated  at  Ft  Worth,  Tex.;  that  they 
were  consigned  to  the  plaintiff  at  Foraker, 
Okl.  That  they  were  delivered  by  the  Mis- 
souri, Kansas  A  Texas  Railway  Company  to 
tbe  defendant  at  Kelagony,  Okl.  That  the 
defendant  carried  them  from  Nelagony  to 
Foraker.  That  the  plaintiff  accompanied 
them.  That  upon  their  arrival  at  Foraker 
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tb^  were  anloaded  Into  a  rec^Tlng  pen. 
From  this  tbey  were  dipped,  and  then  dellT- 
ered  Into  a  large  pen  or  trap,  containing 
abont  30  acres,  where  tbey  were  held  for  sev- 
eral honrs  before  the  plalDtlff  was  allowed 
to  remove  tb&a.  The  dipping  vat  is  abont 
2^  or  3  feet  wide  and  20  feet  long.  It  Is 
QUed  with  crude  oil,  and  each  stew  was  driv- 
en In  at  one  end  and  completely  submerged 
In  the  oil,  and  then  smtm  out  at  the  other 
end,  where  he  stood  on  a  drainage  platform, 
so  that  the  oil  mlg^  drip  oCC  of  talm  and  flow 
back  Into  the  dipping  vat  He  was  then 
passed  Into  this  Uirga  trap.  Th|e  diiv>lng  was 
done  by  the  defendant  Some  of  the  oil  nm- 
nlng  from  the  catUe,  Instead  of  being  con- 
veyed ha<k  to  0ie  dipping  vat  was  permitted 
to  escape  Into  the  trap  Into  wfaltih  the  cattle 
were  removed,  and  there  It  formed  In  pools 
and  was  allowed  to  remain  standing.  The 
plaintiff's  cattle  drank  Oris  oil,  and  there  Is 
testimony  toidtaig  to  show  that  it  resolted 
In  tbdr  death;  some  of  them  dying  within  a 
few  days,  and  othem  lasthig  longer,  so  that 
the  last  of  them  died  six  months  after  dip- 
ping. 

The  defendant  argues  at  great  lengtti  that 
there  Is  a  fatal  variance  between  the  cause 
of  action  alleged  and  the  cause  of  action 
proven.  In  that  the  det^dant  is  sued  as  a 
common  carrier,  while  the  recovery  Is  for 
breach  of  a  contract  to  dip  properly;  but  the 
record  does  not  support  this  contention.  The 
defendant  Is  sued  for  damages  for  injuries  to 
the  cattle  resulting  from  the  negligence  of 
the  defendant  in  allowing  oil  to  be  In  the 
pen,  and  the  recovery  Is  on  the  same  theory. 

[1]  It  is  also  urged  that  the  injuries  sus- 
tained by  the  cattle  were  after  tbey  had  been 
delivered  to  the  plaintiff,  but  the  evidence 
does  not  bear  out  this  contention.  It  Is  the 
duty  of  a  carrier  to  deliver  the  freight  to  the 
consignee  at  the  place  to  which  It  is  ad- 
dressed. In  the  manner  usual  at  that  place 
(Comp.  Laws  1900,  8  460);  and  It  appears 
from  the  evidence  as  a  whole  that  In  han- 
dling quarantine  cattle  before  delivery  the 
railroad  company  dips  them,  and  in  this  case 
It  received  compensation  therefor,  which  Is 
probably  usual.  It  also  appeora  that  after 
these  cattle  were  dipped  the  plaintiff  Imme- 
diately paid  the  freight  and  dipping  charges 
and  demanded  the  poStossion  of  the  cattle, 
so  that  be  conld  remove  them  from  the  pens, 
but  that  the  defendant  declined  to  permit 
him  to  remove  them  for  several  hours,  under 
a  mistaken  Idea  that  under  the  quarantine 
rules  the  cattle  should  be  dipped  twice.  Un- 
der these  facts,  therefore.  It  cannot  be  said 
that  the  cattle  had  been  delivered  to  the 
plaintiff. 

[2]  The  (mly  assignment  of  error  in  the 
case  that  presents  any  serious  difficulty  is  as 
to  the  evidence  relating  to  the  damages  sus- 
tained by  the  plaintiff.  The  plaintUTs  testi- 
mony la  to  the  ^ect  that  he  had  lived  at 
Foraker  for  about  four  years,  and  was  en- 


gaged In  the  cattle  business.  The  only  tes- 
timony In  the  record  tending  to  prove  the 
plaintUTs  damages  Is  the  following  from  bis 
evidence:  "Q.  What  was  the  value  of  the 
cattle?  A.  (16.80.  Q.  You  mean  fl6.S0 
each?  A.  Yes,  sir."  This  evidence  was  ob- 
jected to  as  incompetent  irrelevant  and  im- 
material. This  objection,  while  general  in  its 
terms.  Is  by  statute  admitted  to  cover  all 
matters  ordinarily  embraced  within  such  ob- 
jections, and  further  specification  Is  unnec- 
essary. Oomp.  Laws  1009.  §  5863.  Upon 
"*«'^*'*g  such  a  general  objection,  the  statute 
provides  that  the  court  or  dj^msIiv  party 
may  Inquire  for  a  more  spedflc  statonent  of 
the  ground  of  (^ectUm;  hat  as  that  was  not 
done  In  this  case  we  are  compelled  to  assume 
that  every  legitimate  ground  of  Incompetoicy 
was  considered  by  the  eourt  The  plalntlff^s 
correct  measure  of  damages  was  the  market 
value  of  the  catUe  at  Forakec  at  the  time 
involved  (4  Elliott  cm  Ballroads,  S  173^,  and 
this  question  was  objectionable  In  three  par- 
ticulars: It  did  not  ask  for  the  market  val- 
ue. It  did  not  fix  any  time.  It  did  not  fix 
any  place.  Nrither  bad  the  witness  quallfled 
hims^  to  answer  the  qnestion,  althoi]«h  up- 
im  the  theory  that  he  was  a  cattl»uan  and 
had  been  engaged  In  the  business  for  a  num- 
ber of  years,  and  was  the  owner  of  the  cat- 
tle, we  might  overlook  this  defect  If  It  were 
the  only  one.  C,  O.  &  G.  Railroad  Co.  v. 
Deperade,  12  Okl.  367,  878,  71  Pac.  629; 
Chandler  Bros.  v.  Higgins,  156  Ala.  611,  47 
South.  284 ;  B.  T.,  V.  &  G.  H.  R.  Co.  v.  Wat- 
son, 90  Ala.  41,  44,  7  South.  813;  Berry  v. 
Ingalla,  199  Mass.  77,  85  N.  E.  191;  Lawson 
on  Expert  and  Opinion  Evidence,  15,  10. 
We  might  also  overlook  the  objection  that 
the  Inquiry  was  not  for  the  market  value  of 
the  cattle,  If  that  was  the  only  defect  under 
the  holding  In  Filson  v.  Territory,  11  C*1. 
351,  67  Pac.  473,  that  When  a  witness  testi- 
fies generally  to  the  value  of  an  article  in 
common  use  It  would  be  assumed  that  he 
means  the  market  value,  unless  It  appears  to 
the 'contrary.  However,  that  was  a  prosecu- 
tion for  larceny,  and  it  Is  probable  that  mar- 
ket value  was  not  the  sole  criterion  In  deter- 
mining whether  the  larceny  was  grand  or 
petit  Vandegrlft  v.  State,  151  Ala.  105,  43 
South.  8^.  Coyle  v.  Baum,  3  Okl.  085,  718, 
41  Pac.  389,  which  was  a  civil  case,  Is  to  the 
same  effect  as  Fllson  v.  Territory. 

The  evidence  in  this  case,  however.  Is  not 
only  subject  to  the  defects  of  falling  to  qual- 
ify the  witness  and  of  omitting  all  refer- 
ence to  market  value,  but  also  omits  all  ref- 
erence to  time  and  place,  so  that  the  naked 
question  Is  presrated  whether  the  court  can 
presume  that  the  witness  was  qualified,  that 
the  market  value  was  meant,  and  that  the 
right  time  was  Implied  and  the  right  place 
referred  to.  In  this  case  It  aivears  from  the 
plalnttfTs  testimony  that  he  bonj^t  these 
cattie  at  Ft  Worth,  upon  the  recommenda- 
tion of  a  friend;  that  some  of  them  were 
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yearlings  and  some  two  year  olds;  that  two 
year  olds  were  worth  more  than  ttie  year- 
lings ;  that  he  did  not  know  bow  many  were 
yearlings,  nor  did  he  know  how  many  were 
two  year  olds ;  and  that  the  cattle  had  Just 
been  shipped  from  FL  Worth  to  Foraker. 
We  therefore  cannot  say  whether  the  value 
stated  by  the  plaintiff  was  the  value  of  the 
cattle  at  Ft  Worth  or  Foraker.  We  cannot 
say  whether  it  was  the  value  at  the  time  of 
the  Injury  or  one  week  or  two  weeks  or  six 
months  thereafter,  although  the  cattle  were 
dying  during  this  entire  length  of  time.  In 
St  I*  &  S.  F.  E.  Co.  V.  Young,  30  Okl.  588, 
120  Pac.  999,  It  was  held  that  evidence  of 
a  much  higher  class  than  this  was,  perhaps, 
not  the  best  class  of  evidence  obtainable  on 
the  subject;  bat  the  evldrace  there  was 
held  to  be  competent,  although  it  was  ex- 
pressly poiflted  out  that  the  market  value 
of  the  cattle  at  Ihe  point  of  origin  was  tak- 
en from  tbe  consldantltnL  of  the  Jury  by 
the  court's  instructions. 

The  language  of  Justice  Hayes,  in  deliv- 
ering tbe  oidnlon  of  the  court  In  Scott  v. 
Tolcan  Iron  Woifes  Co.,  SI  Okl.  834,  842, 122 
Pac.  186,  100,  Is  directly  appUcable  to  the 
case  at  bar.  There  tbe  testimony  was  as  to 
the  usable  Talne  of  certain  madilnes,  and 
In  discussing  this  subject  It  is  said:  "The 
witnesses  were  asked  upon  direct  Intwrog- 
atorles  If  tfa^  were  acquainted  with  the 
reasonable  usable  value  per  day  of  machines 
of  this  character.  In  response  to  these  In- 
terrogatortes  the  witnesses  answered  In  the 
affirmative  and  stated  In  answer  to  farther 
interrogatories  that  the  usaUe  nine  was  9L5 
per  day;  that  said  amount  was  the  rental 
value  ot  bxkSx  machines.  Objection  was  made 
to  the  introduction  of  this  evidence  upon  the 
ground  that  the  witnesses  were  not  required 
to  qualify  themselves  as  to  th^r  knowledge 
of  ttie  usable  value  of  the  machines  In  the 
locality  where  this  machine  Involved  was 
detained  by  defendant,  or  at  tbe  time  of  Its 
detention.  We  think  ttiere  can  be  no  doubt 
as  to  tbe  correctness  of  defendant's  conten- 
tion that  tbe  measure  of  damages  is  to  be 
determined  by  the  reasonable  usable  or  rent- 
al value  of  the  machine  at  the  time  and 
place  where  It  was  detained  by  defendant, 
to  which  place  it  had  been  by  plaintiff  shlp- 
I>ed  fbr  use ;  and,  if  the  answers  of  the  wit- 
nesses to  tbe  direct  interrogatories  referred 
to  above  constituted  all  the  evidence  ot  these 
witnesses  upon  this  matter,  the  action  of  the 
court  in  refusing  to  sustain  defendant's  ob- 
jection to  this  evidence  would  constitute 
prejudicial  error;  but  upon  the  cross-Inter- 
rogatories these  same  witnesses  testified  that 
tbe  market  rental  value  of  steam  shovels  of 
the  character  here  involved  was  general  and 
did  not  vary  in  different  localises,  nor  be- 
cause of  the  difference  in  the  nature  of  the 
soil  in  which  they  were  used ;  that  the  us- 
able and  rental  value  In  the  Indian  Terri- 
tory, where  the  shovel  was  used,  was  the 


same  as  in  other  states;  that  it  was  no 
greater  or  less  In  one  section  of  the  country 
than  in  another.  They  testified  to  having 
had  experience  In  handling  such  shovels,  ,  us- 
ing and  renting  the  same,  and  to  their  knowl- 
edge of  the  general  market  usable  Talu& 
Under  this  evidence  we  think  the  answers 
of  the  witnesses  objected  to  were  roidered 
competent,  and  It  was  not  error  to  refuse 
to  strike  them  out" 

It  is  thus  seen  that  the  court  there  h^d 
that  the  admission  of  tbe  evidence  of  usable 
value,  without  a  limitation  as  to  the  time 
and  place,  was  reversible  wror;  but  the  er- 
ror was  cured  by  the  eross-ezamlnation  of 
the  same  witnesses,  when  it  was  disclosed 
that  they  were  testlQrlng  with  reference  to 
the  correct  time  and  placfc  In  tiie  case  at 
bar,  however,  the  cross-examination  did  not 
cure  the  defect  in  the  original  examination 
but  so  for  as  it  extended,  emphasised  It,  as 
counsel  for  defendant  Inquired  of  tSie  plidn- 
tlff,  on  cross-examination,  whether  it  was 
not  a  fact  that  these  cattl^  when  pardtased 
at  Ft  Worth,  were  "talUngs,"  and  this  tes- 
timony was  excluded.  As  tending  to  support 
this  rule,  see  Freeman  v.  Taylor  fTez.  dr. 
App.)  130  S.  W.  733,  and  Galveston,  H.  ft  8. 
A.  Ry.  Co.  T.  Giles  (Tex.  Glv.  ^tp.)  126  B. 
W.  282. 

It  is  also  a  notable  fact  In  this  case  that 
plalntltTs  counsel  do  not  undortake  to  de* 
fend  their  action  in  aaUng  this  qnestton 
without  limiting  it  in  any  way,  nor  the  ac- 
tion of  the  trial  court  In  admitting  the  evi- 
dence. 

For  the  error  in  tbe  admission  of  eridence^ 
the  Judgment  of  the  trial  court  diould  be 
reversed  and  the  case  remanded. 

FBR  CURIAM.  Adoptal  in  whol& 


ADVANCE  THRESHER  CO.  v.  DOAE  et  aL 
{Supreme  Court  of  Oklahoma.    Jan.  7,  1&13.) 

fSyJlabut  hy  the  Oourt.) 

L  LiMiTATiOK  ov  Actions  (I  es*)— DEraNsxs. 

A  proper  defense,  set-off,  or  couDterdaun 
is  not  barred  bv  the  statute  of  limitations 
uatil  the  claim  ot  the  plaintiff  is  so  barred. 
Comp.  Laws  1900,  |  &685. 
[Ed.  Note.— For  other  cases,  see  Umitation 
I  Actions.  Cent.  Dig.  «  343:  Dec.  Dig.  |  63.*] 

2.  Chattkl  Mobtoaokb  ({  169*)— Possession 
Aftbb  Condition  Bbokkn-^ub— Gonvkb- 

SION. 

When  a  mortEagee,  after  default  In  some 
condition  of  the  mortgage,  tahes  poBsession  of 
the  mortgaged  chattels,  or  sella  them  to  an- 
other party,  authorising  Mm  to  take  possessioa 
of  them,  and  he  does  so,  and  when  tms  Is  done 
without  any  proper  foreclosure  of  the  mort- 
gage, and  when  Uie  chattels  are  detained  from 
the  mortgagors,  the  mor^ogse  Is  guilty  of  a 
conversion. 

[Ed.  Note.— For  other  cases,  see  Chattel 
MortgaKes,  Cent  Dig.  |S  302-^04;  Dec.  Dig. 
S  169.*] 


•For  other  cues  we  same  toplg  and  sectton  NUUBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-No.  Btfles  ft  Bsp'r  Isdma 
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3.  Appeai.  and  Enoi  (|  171*)— Bight  to 
Azxiaa  EBBOft— Ykbdiot. 

A  plaintiff  who  recovers  the  full  amount 
saed  for  eauoot  complala  because  he  might 
have  recoTered  more  if  he  had  sued  upon  a 
different  theoir* 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  GenL  Dig.  H  106&-10(^  1066,  1067. 
U61-116S;  DboTdS.  I  171.»]^ 

CommlBsIoners^  Opluiou.  Division  No.  1. 
Error  from  District  Court,  Jackson  County; 
J.  T.  Johnson,  Jadge. 

Action  by  the  Advance  Tbreataer  Company 
against  D.  B.  Doak  and  others.  Judgment 
tor  defendants,  and  plaintiff  brings  error. 
Affirmed. 

J(An  Rogon,  of  Altns,  and  H.  U.  Sicker, 
ot  ICangam,  for  xdalntUt  In  error.  B.  E.  Qan 
and  P.  E.  MorrtU,  both  of  Altos,  for  defend- 
ants in  wror. 


AMES,  a  The  plalntliT  sued  the  defend- 
ants upon  certain  promissory  notes  for  a 
balance  of  $l,772.8d,  alleging  that  this  bal- 
ance remained  due  after  it  had  foreclosed 
a  chattel  mortgage  upon  certain  threshing 
machinery  which  It  had  sold  to  the  defend- 
ants. The  answers  admitted  the  purchase 
of  the  threStiing  machinery  and  the  execution 
of  the  notes  and  chattel  mortgage,  but  al- 
leged that,  at  the  time  the  notes  were  exe- 
cuted, there  was  an  express  agreement  be- 
tween the  plaintiff  and  the  defendants  that 
they  should  not  become  valid  or  binding  until 
they  had  been  executed  by  two  other  persons, 
and  that  these  other  persons  never  executed 
them.  For  further  defense  the  defendants 
alleged  that  they  had  purchased  the  thresh- 
ing nuLChlnei7  for  the  sum  of  $2,950:  that 
they  paid  ¥600  on  the  notes;  that  after  the 
maturity  of  the  notes  the  plaintlCT,  without 
the  consent  of  the  defendants,  took  posses- 
sion of  the  mortgaged  property  and  sold  It 
to  two  men  who  had  originally  been  inter- 
ested with  the  defendants  In  the  purchase, 
and  that  these  men  at  that  time  paid  the 
plaintiff  $500  In  cash,  and  assrumed  the  re- 
mainder of  the  indebtedness;  that  this  was 
done  without  a  legal  foreclosure  and  amount- 
ed to  a  conversion;  and  that  at  that  time 
the  property  was  worth  the  balance  due. 
The  reply.  In  addition  to  a  general  denial, 
pleaded  the  statute  of  limitations  against  the 
alleged  set-off  or  counterclaim  because  the 
same  had  not  accrued  within  three  years 
next  before  the  filing  of  the  answers.  The 
evidence  tended  to  support  the  allegations 
of  the  pleadings,  and  upon  this  evidence  the 
conrt  submitted  the  cause  to  the  Jury,  which 
returned  a  verdict  for  the  defendants. 

It  is  first  argued  that  a  promissory  note 
cannot  be  ddlvwed  conditionally,  so  as  to 
make  ttw  snbseqpieiit  slgmitiires  of  anotbw 
person  essential  to  its  validity,  but  as  the 
eonrt  expressly  so  Instructed  the  Jury  and 
directed  it  to  return  a  verdict,  unless  the 


other  defense  was  sustained,  this  point  can- 
not avail  the  plaintiff. 

tn  It  is  next  argued  that  the  statute  of 
limitations  has  barred  the  claim  for  dam- 
ages on  account  of  the  conversion,  but  we 
cannot  agree  with  this  contention.  The  ef- 
fect at  the  argument  is  that  the  plaintiff 
could  sell  the  threshing  machinery  to  the 
defoidants,  takli^  their  notes,  secured  by 
chattel  mortgage,  for  the  purchase  price; 
that  upon  the  matorlty  and  nonpaymmit  of 
the  notes  the  plaintiff  covld  then  convert 
the  property  to  Its  own  use;  tiiat  it  could 
then  wait  until  the  statute  of  limitations  had 
ran  against  the  conversion,  and,  if  the  stat- 
ute had  not  tlten  run  upon  the  notes,  could 
recover  the  full  balance  due  upon  them. 
This  position  cannot  be  maintained.  Gomp. 
Laws  1909,  H  6634.  GOSSi  Stauffer  Camp- 
bell, 30  Oi£l.  76.  U8  Fac  891. 

[2]  It  is  next  argued  that  the  defendants 
cannot  maintain  conversion,  because  tlie  con- 
ditions of  the  mortgage  were  broken,  and 
because  there  was  no  sufficient  possession 
of  the  property  taken  by  the  plaintiff,  but  it 
is  settled  that  "a  mortgagee  of  pemmal 
property,  who  takes  possession  under  an  in- 
valid sale.  Is  a  mortgagee  in  possession;  and, 
if  he  disposes  of  the  property  without  com,' 
plying  with  the  requirements  of  law  or  the 
terms  of  the  mortgage,  he  Is  gnUty  ot  a  con- 
version." Continental  Gin  Co.  v.  De  Bard, 
123  Pac  lfi9,  not  yet  offidally  reported; 
Hoover  v..  Brookshtre,  32  Okl.  298,  122  Pa& 
171;  Harrfll  v.  Weer,  26  OkL  813,  100  Paa 
589.  It  is  also  settled  that:  "While  It  Is 
generally  true  that  one,  In  order  to  be  guilty 
of  a  conversion  of  personal  property,  must 
be  In  posseaeion  of  It,  yet.  if  he  exercises 
acts  of  dominion  over  the  property  and  parr 
ticipates  in  the  wrongful  act  of  him  who  Is 
in  actual  possession  by  aiding  and  abating 
in  the  wrongful  disposition  and  sihartng  in 
the  proceeds  thereof  he  would  then  be  guUty 
of  a  conversion."  Cbntlnental  Oin  Co.  t. 
De  Bord,  supra,  and  the  cases  therdn  re> 
viewed. 

[3]  Objection  is  also  made  to  the  amount 
of  the  verdict,  it  beHng  claimed  tlut  tte 
plaintiff  was  charged  with  both  the  money 
paid  at  the  time  It  resold  the  machinery,  and 
the  value  of  the  maehlnwy,  and  Uiat  thereby 
the  defendants  were  allowed  credit  twice  for 
the  same  item.  The  verdict,  however,  was 
found  for  the  plaintiff  In  the  full  amonnt 
for  whidi  it  sued  and  for  tiie  defendants  for 
the  value  of  the  machinery,  and,  as  the  de- 
fendanti  were  not  given  more  than  the  value 
of  the  machinery,  tbe  plaintiff  cannot  com- 
plain, because  St  was  not  givra  more  than  It 
sued  for. 

Other  minor  errors  are  assigned  whleii: 
need  not  receive  consideration. 

The  Judgment  ot  the  trial  conrt  should,  be 
affirmed. 

PBR  CURIAM.   Adopted  in  wbotau 
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OBAHAM  T.  SPARIiAN. 
(Suprene  Cotirt  of  Oklahoma.   Jan.  7.  1918.) 

(Byllabm      the  Court.) 

JUBTICn  OW  THS  PSAOB  (|  169*}— Affeax— 

Failube  to  Fiu  Bond. 

G.  Bued  A.  in  the  jastlce  of  the  peace 
court,  filios  therein  an  affidavit  in  forma  pau- 
peris, in  Iieo  of  a  cost  bond.  Judgment  waa 
entered  against  G.,  and  she  sought  an  appeal 
to  the  count?  coart,  without  giving  an  appeal 
bond,  relying  on  the  affidavit  in  forma  pauperis 
as  a  substitute  therefor.  The  appeal  was  dis- 
missed  b;  the  county  court,  and  she  brings 
error.  Seld,  there  was  ho  error  in  the  order 
of  dismissal.  An  appeal  being  purely  a  stat- 
utory privilege,  litigants  mnat  bnng  themselvea 
clearly  within  the  requirementa  of  the  itatnte 
regulatiug  the  subject. 

[Ed.  Note.— For  other  cases,  see  Justiees  of 
the  Peace,  Gent  Dig.  11  644,  650-678;  Dec. 
Dig.  S  159.*3 

OommisBionerB*  Opinion,  Division  Na  1. 
Error  from  Gomanche  Gounty  Oonrt;  J.  B. 
Wolverton,  Judge. 

Action  by  Joanna  Graham  agalmit  A.  Spar- 
Ian.  Judgment  for  defendant  before  a  Jns- 
tlce,  and  from  an  order  of  the  county  court 
dismissing  her  appeal  plaintiff  brings  error. 
Affirmed. 

Moore  &  Hughes,  of  Lawton,  for  plaintiff 
In  error.  J.  A.  Diffendaffer,  of  Lawton,  tor 
defendant  in  error. 

BOBHBTSON,  O.  Joanna  Graham  sued 
A.  Sparlan  for  damages  in  the  Justice  of 
the  peace  court  Judgment  was  for  the  de- 
foadant.  Plaintiff  sought  an  appeal  to  the 
county  court,  and  In  Hen  of  an  an>eal  bond 
filed  an  affidavit  In  forma  panperls.  Appel* 
lee  moved  to  dismiss  the  appeal,  on  the 
ground  that  no  appeal  bond  had  been  filed, 
as  required  by  statute  The  motion  to  dls- 
mlsa  was  sustained,  and  plaintiff  brings  error. 
Appellant  contends  that  she  may  have  an  ap- 
peal without  filing  an  appeal  bond,  if,  In  lieu 
thereof,  she  files,  as  she  has  done  in  this 
case,  an  affidavit  In  forma  pauperis. 

An  appeal  from  a  judgment  of  a  Justice 
of  the  peace  to  the  county  court  is  purely  a 
statutory  privilege,  and  in  order  to  obtain 
that  privilege  a  litigant  must  bring  himself 
clearly  within  the  requirements  of  the  stat- 
ute r^ulatlng  the  subject  "Where  no  bond 
Is  given,  no  rlgbt  to  an  appeal  exists,  and 
no  such  right  can  be  acquired  in  the  absence 
of  a  bond.  The  Jnrisdi<^on  of  the  cause  la 
In  the  court  roiderlng  the  judgment  and 
anch  jurisdiction  cannot  be  transferred  to 
the  district  court  unless  an  appeal  bond  be 
executed  and  approved  by  the  justice  who 
rendered  the  Judgment  There  Is  an  excep- 
tion to  this  rule  In  favor  of  munlcipalitieB. 
but  such  exception  has  no  application  here." 
Vowell  V.  Taylor  et  al.,  8  Okl.  625,  58  Pac. 
944.  See,  also,  Wagstaff  v.  Cfaallisa,  81  Kan. 
212,  1  Pac.  631;  Beckwlth  v.  Ballroad  Co., 
28  Kan.  4S4;  Dowell  v.  Caruthers,  26  Kan. 
720;  Ballway  Co.  v.  Morse,  50  Kan.  99,  31 


Pac.  676.  These  vaaea  are  dted  to  show  that 
the  Jurisdiction  of  the  appellate  court  de- 
pends opon  the  giving  of  an  appeal  bond. 

Unless  there  is  provision  made  by  statute 
for  the  substitution  of  an  affidavit  In  forma 
pauperis  for  an  appeal  bond,  In  sudi  cases 
as  the  one  at  bar,  no  appeal  by  such  method 
can  be  had.  The  only  extaresslon  In  onr 
statute  relative  to  appeals  from  Justices  of 
the  peace  is  found  In  article  9,  &  88,  Gomp. 
Laws  1909 ;  section  6S87  thereof  reading  as 
follovra:  "The  party  appealing  shall,  within 
ten  days  from  the  rendition  of  Judgment,  en- 
ter into  an  undertaking  to  the  adverse  party 
with  at  least  one  good  and  BUfi^cient  surety 
to  be  approved  by  anch  Justice  In  a  sum  not 
less  than  fifty  dollars.  In  any  case,  nor  less 
than  double  the  amount  of  the  Judf^ent  and 
costs,  conditioned,  first,  that  the  appellant 
will  prosecute  the  appeal  to  effect  and  with- 
out unnecessary  delay;  and,  second,  that  If 
judgment  be  rendered  against  him  on  appeal, 
he  will  satisfy  such  Judgm^t  and  costs.  Said 
undertaking  need  not  be  signed  by  appel- 
lant: Provided,  that  when  any  municipality 
desires  to  ai^)^,  no  bond  stiall  be  required, 
and  It  shall  be  sufficient  to  perfect  any  su<A 
appeal  if  the  appellant  shall,  within  ten 
days  after  the  rendition  of  the  Judgment, 
cause  to  be  filed  with  the  Justice  of  the  peace 
a  statement  in  writing  that  appelant  does 
appeal  from  such  Judgment  to  the  district 
court  and  'file  an  affidavit  setting  forth  the 
appeal  is  not  taken  for  vexation  or  delay, 
hilt  because  the  affiant  believes  that  the  ap- 
pellant Is  aggrieved  by  the  Judgment' " 

It  is  thus  seen  that  no  provision  for  an  tp- 
peal  by  affidarlt  In  forma  panperls  is  mads 
by  statute. 

In  2  Cyc.  844  It  la  said:  'Tha  fact  of  pov- 
erty does  not»  of  Itself,  relieve  an  appellant 
of  the  necesslly  of  giving  an  appeal  bond; 
but  there  must  be  express  statutory  author- 
ity for  an  appeal  in  forma  pauperis." 

In  many  states  statutes  have  been  enacted 
e&pressly  providing  and  permitting  an  ap- 
peal in  forma  pauperis,  but  there  is  no  sndi 
statute  in  Oklahoma.  So,  also,  has  Congress, 
by  statute,  authorized  the  bringing  of  actions 
by  poor  persons  In  the  federal  courts,  with 
the  right  to  "prosecute  to  conclusion";  and 
in  some  of  the  federal  appellate  courts  it 
has  been  held  that  this  eutliorises  an  ai^>eal 
without  bond. 

The  cases  authorizing  such  an  appeal,  cit- 
ed in  the  brief  of  counsel  for  plaintiff  in  er- 
ror, are  all  from  jurisdictions  having  a  stat- 
ute authorizing  such  appeals,  and  hence  can 
have  no  application  to  the  case  under  con- 
sideration. Plaintiff  In  MTor  could  have 
brought  her  action  origtoally  In  either  the 
county  court,  or  in  the  district  court,  with- 
out a  cost  bond,  by  making  the  necessary  affi- 
davit It  Is  the  policy  of  the  law  to  give  to  ' 
every  person,  ridi  or  poor,  his  day  in  court, 
and  to  furnish  a  remedy  for  every  legal 
wrong;  but  It  Is  not  the  policy  of  the  state 
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to  farnleh  free  appeals  through  all  the  courts. 
One  free  trial,  In  any  court,  is  guaranteed 
to  all  who,  on  account  of  poverty,  are  un- 
able to  fnmish  security  for  costs.  The  stat- 
uter  makes  no  provision  for  appeals,  except 
to  municipalities,  without  an  appeal  bond. 
If  such  appeals  are  to  be  allowed,  the  Legis- 
lature, and  not  the  courts,  must  provide 
therefor. 

The  Judgment  of  the  county  court  of  Co- 
manche conntr  should  therefore  be  affirmed. 

FEB  CURIAM;   Adopted  In  whole. 


ST.  LOUIS  &  S.  P.  B.  CO.  T.  HABDBSTT. 
(Supreme  Court  of  Oklahoma.   Jan.  21,  1913.) 

(Bvttnbm  by  OomrU) 

1.  BAiutoADB  S  441*HKiix]:Na  Stook— Eti- 

DKNOX. 

In  the  abBence  of  proof  that  the  place 
where  the  aidmals  were  killed  bj^  a  rauroad 
train  was  exempted  from  the  provisions  of  the 
law  pn^bitlDg  fniniiiiif  from  mnning  at  lar^, 
it  will  be  presumed  Uiat  dtej  were  so  prohib- 
ited. 

[Bd.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  18  1&75-1595;  Dea  ZHg.  f  441.*] 

2.  BAiLBOADfl  41S*>— Killing  Stock— In- 

flTBUOnONS. 

In  an  action  againat  a  railroad  company  to 
recover  for  live  stock  killed  by  Its  train  at  a 
place  where  the  herd  law  is  in  force,  it  Is  error 
to  instruct  that  it  Is  the  doty  of  the  employes 
in  charge  of  the  train  to  keep  a  lookont  for  the 
parpoee  of  discovering  animals  on  the  track.  In 
sach  cases  it  is  the  dnty  of  such  employ^  to 
exercise  ordinary  care  to  avoid  injorlng  them 
after  they  are  discovered. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  147e-1482;  Dec.  Dig.  |  415.»3 

Commissionov'  Opinion,  Division  No.  2. 
Error  from  Tulsa  County  Court ;  N,  J.  Gob- 
eer,  Judge. 

Action  by  R  E.  Hardraty  against  the  8t 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

W.  F.  Evans,  of  St  Lonls,  Mo.,  and  B.  A. 
fnelnecTimldt  and  Fred  B.  Suits,  both  of 
(mahtnna  CSty,  for  plaintiff  In  error. 

ROSSES,  a  This  was  an  actton  by  F.  B. 
Hardesty  against  the  St  Louis  &  San  Fran- 
dsoo  Railroad  Company  to  recover  dam- 
i^^ea  for  the  klUing  of  certain  hogs  1^  one 
of  the  defendant's' trains. 

Tba  Court  Instructed  the  Jury,  In  substance^ 
Uiat  it  was  tbe  duty  of  the  engineer  and 
fireman  in  4Aarge  of  the  train  to  kecv  a 
Bharp  and  vigilant  lookout  for  live  stock  on 
the  trade,  and,  in  dfect  instructed  them  that 
it  was  the  du^  of  tbe  defendant  to  use  rea- 
sonable care  to  discover  animals  on  the 
track.  This  instruction  is  assigned  as  er- 
ror. 

[1]  The  bogs  w«e  killed  in  Tnlaa  coun^. 
There  Is  no  proof  that  tbe  coimty,  or  subdi* 


vision  thereof  where  the  stock  were  killed, 
was  exempt  from  the  general  law  prohibiting 
animals  from  rnnning  at  large;  and  there 
being  no  proof  the  presnmptiou  is  that  they 
were  prohibited  from  mnning  at  lai^  M.. 
E:  &  T.  R.  Co.  V.  Savage,  82  OkL  876,  122 
Pac.  666. 

[2]  The  law  does  not  require  a  lookout  to 
be  kept  for  animals  on  the  track  of  a  rail- 
road company  in  those  portions  of  the  state 
not  exempt  from  the  operation  of  the  herd 
law.  This  rule  is  established  by  a  number 
of  dedsioDS.  See  A.,  T.  &  S.  F.  R.  Co.  v.  Davis 
&  Young,  26  Okl.  869,  109  Pac.  551;  A.,  T. 
&  S.  F.  R.  Co.  V.  Ward,  32  Okl.  187, 120  Pac. 
984;  M.,  K.  &  T.  R.  Co.  v.  Savage,  32  Okl. 
376,  122  Pac.  656;  St  L.  &  S.  F.  R.  Co.  v. 
Brown.  32  Okl.  483,  122  Pa&  186 ;  St  L.  & 
S.  F.  R.  Co.  V.  Little,  126  Pac.  459.  In  such 
cases  the  dnty  of  tbe  defendant's  employes 
is  to  exercise  ordinary  care  to  avoid  injuring 
the  animals  after  they  are  discovered. 

It  follows  that  tbe  Instruction  in  this 
case  was  erroneous,  and  as,  under  tbe  evi- 
dence, it  was  very  material  tbe  judgment 
should  be  reversed. 

FEB  OUBIAM.    Adopted  In  whole. 


McGUntB  V.  SEEI/TON  et  sL 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1918.) 

fSvUahuB  hv  the  Oourt.) 

L  CouBTs  <S  160H,  New,  voL  12  Key-No. 
S-ries)— DieiBIOT  COUBTS  —  Jitrisdiction— 
ACTIOIT  AOAIITST  TOWNSHIF  OXTICEBS. 

The  district  court  has  jurisdiction  of  ac- 
tions brought  under  the  provisions  of  sections 
2  snd  3  of  the  Pablle  Funds  Act  approved 
March  8.  1901  (Sess.  Laws,  c.  26,  art  2;  Comp. 
Laws  1909,  If  7413,  7414).  against  township 
officers  for  miscondnet  in  office  (Williams'  Ann. 
Const  i  12,  art  7). 

2.  Ofticebb  (I  119*)  — IbsooNDuor-Aonon 
BT  Private  Inpobmkb. 

An  informer  cannot  maintain  an  action  for 
damages  under  the  first  provision  of  section 
7413,  Comp.  Laws  1909,  the  right  of  action 
thus  afforded  being  tor  damages  to  all  Inaocent 

?>ersoQ8  in  any  manner  injured  by  the  wrong- 
ul  official  act,  meaning  thereby  those  able  to 
show  a  special  and  particular  damage  as  dis- 
tinguished from  an  injury  sustained  in  com- 
mon with  others. 

[Ed.  Note.— For  other  cases,  see  Officers. 
Cent  Dig.  IS  197-206;  Dec.  Dig.  {  119.*] 

8.  Towns  (B  61*)— TOWKBHIP  OinCEBS— MlS- 

conduoi^Taxpateb'8  AcnoN. 

Actions  authorized  to  be  brought  by  a  resi- 
dent taxpayer  of  the  affected  township  peimit 
a  recovery  for  double  the  amount  of  all  such 
sums  of  money  wrongfoUy  paid  out,  and  doable 
the  valne  of  the  property  so  transferred,  as  a 
penalty  therefor,  and  not  for  damages  as  au- 
thorized in  a  prior  provision, 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  I  104;  Dec.  Dig.  S  ei-*3 

4.  OVFICBBS  (I  119*)— IflSOOlTDUOT— Acnon 

—Notice. 

The  demand  and  notice  provided  for 
section  7414,  Comp.  Laws  1909,  must  be  serv- 
ed npon  tbe  officers  of  the  board  whose  offi- 
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dal  conduct  la  heing  attacked,  and  not  upon 
the  county  attorney  of  the  county. 

{Ed.  Note.— For  other  caees,  see  Officerm, 
Cent  Dig.  H  197-206;  Dec.  Dig.  i  119.*] 

OonunisstonerB*  O^Ion,  Division  No.  1. 
Error  from  District  Oouit,  Dewey  County; 
O.  A.  Brown,  Judge. 

Action  ft>r  damages  and  statutory  p«ialty 
by  H.  D.  McGuir^  suing  in  the  name  of  the 
State  of  Oklahoma,  against  S.  A.  Skdton,  D. 
M.  Wilson,  Lewis  Ferguson,  and  the  Town- 
ship of  TraU,  Dewey  County.  From  a  Judg- 
ment sustaining  a  demurrer  to  plaintiff's  pe- 
tition and  dismissing  plaintiff's  cause  of  ac- 
tion, plaintiff  bilngB  error.  Berersed  and  re- 
manded. 

Ulckok  &  Myers,  ol  Taloga,  for  plaintiff 
In  error.  Robert  B.  Adams  and  Harry  H. 
Smtth,  both  of  Taloga,  for  defendants  In  er- 
ror. 

SHARP,  C.  The  determination  of  this 
case  InTolves  a  consideration  and  constmc- 
tlon  of  sections  2  and  3  of  the  act  of  March 
8,  1901,  fixing  the  liability  and  determining 
the  procedure  against  certain  classes  of  pub- 
lic officers,  guilty  of  a  misappropriation  of 
public  funds.  Sections  7413,  7414,  Comp. 
Laws  1908.  RalntUDTs  petition  consisted  of 
two  counts.  In  the  first  it  was  charged  that 
he  was  damaged  in  the  sum  of  f76.2S,  the 
amount  of  the  unauthorized,  unlawful,  fraud- 
ulent, and  void  warrant  Issued  and  paid  by 
the  officers  of  defendant  township.  The  sec- 
ond count  was  to  recover  $152.S0,  being  the 
amount  of  said  warrant  and  penalty.  De- 
fendants Interposed  a  demurrer  to  each  of 
the  two  causes  of  action  stated,  charging 
that  It  failed  to  state  a  cause  of  action  In 
ftivor  of  plaintiff  In  error  and  against  said 
defehdants ;  and,  second,  that  the  coart  bad 
no  Jurisdiction  of  the  snbject-mattor  of  the 
action.  Upon  hearing  the  demurrer  was  sus- 
tained, and  plaintifTs  cause  dismissed. 

[1]  In  our  opinion  there  can  be  no  aaestion 
but  that  the  district  court  had  Jurisdiction 
of  t&e  action,  regardless  of  the  amount  in- 
volved. It  was  one  based  upon  official  mis- 
conduct under  a  statute  fixing  a  liability 
thwefor.  Section  12,  art  7,  Williams'  Aon. 
Const.,  provides  that:  "The  county  court 
shall  not  bave  Jnrl8dl<^lon  •  •  *  in  any 
action  against  officers  for  misconduct  In  of- 
fice. By  section  10,  art  7,  the 
district  courts  of  the  state  are  given  original 
Jnrlsdictlmi  In  all  cases.  tlvU  and  criminal, 
enxpt  where  exclusive  inrlsdlctlon  is  by  the 
.ConsUtutton  or  by  law  conferred  upon  some 
othw  court  The  axtim,  therefore,  being  one 
arising  out  of  official  malfeasance  or  miscmt- 
duct  In  office,  and  the  county  court  not  hav* 
Ing  Jurisdiction,  It  follows  that  this  Jurisdic- 
tion by  the  terms  of  section  10,  art  7,  was 
committed  by  the  CkmsUtution  to  the  district 
court 

[2]  We  do  not  think  that  the  first  para- 


graph of  plaintiff's  petition  states  a  cause  of 
action.  Obviously  It  was  the  purpose  of  the 
Legislature,  as  expressed  In  section  7413.  su- 
pra, to  create  two  classes  of  liability  for  the 
acts  of  malfeasance  named  in  said  section. 
The  first  class  of  actions  accrued  to  all  in< 
nocent  persons  in  any  manner  injured  there- 
by ;  the  second,  to  the  county,  township,  city, 
town,  village,  or  school  district  affected.  To 
the  first  class  the  cause  of  action  was  foe 
damages;  to  the  second,  for  a  penalty  In 
double  the  amount  of  all  sums  of  money  un- 
lawfully expended  and  i>aid  out  The  first 
provision  does  not  appear  to  {dace  any  limi- 
tation upon  the  amount  that  may  be  recover- 
ed as  damages;  the  second,  or  paiolty  pro- 
vision, limits  the  amount  of  recorar  to  dou- 
ble the  amount  of  the  money  wrongfully  paid 
out  Olearly  It  was  not  tiie  purpose  of  the 
first  provision  to  give  a  right  ot  action  In 
damages  to  a  common  Informer,  but  Instead, 
to  some  poson  in  no  wise  connected  with 
the  unlawful  transaction,  able  to  show  a 
special  and  particular  damage  to  himself,  as 
distinguished  from  an  Injury  sustained  In 
common  with  others.  Butler  v.  Kent  19 
Johns.  (N.  T.)  228.  10  Am.  Dec.  219-  It 
nowhere  appears  in  the  first  paragraph  in 
what  manner  plaintiff  was  injured,  or  wheth- 
er he  was  injured  at  all,  except  by  the 
general  and  concluding  all^tion  that  he 
was  damaged  in  a  sum  stated.  This  conclu- 
sion of  law  tendered  no  Issuable  fact  In- 
ternational Harvester  Co.  v.  Cameron,  25 
Okl.  25G,  106  Pac.  189.  There  Is,  therefore, 
nothing  in  the  first  paragraph  of  the  petition 
to  show  a  right  of  action  in  the  plaintiff. 
The  statute  does  not  authorize  a  recovery  of 
damages  in  such  case  to  a  common  Informer, 
but  to  the  Innocent  injured  party.  Suits 
against  officers  may  be  classified  into  actions, 
the  object  of  which  is  the  maintenance  of 
private  rights,  and  those  In  which  It  Is  songht 
to  uphold  the  rights  of  the  public  generally. 
In  the  former  class  no  one  should  be  allowed 
to  sue  whose  rU^ts  are  not  alleged  to  have 
been  violated  by  the  officer  against  whom 
the  action  Is  brought  The  first  provision  of 
the  statute  tmder  which  said  action  was 
brought  does  not  attempt  to  confer  such  a 
right  of  acUm  upon  a  dtlsen  or  taxpayer 
acting  in  the  role  of  Informer. 

Does  the  second  paragraph  sufficiently 
state  a  cause  of  action?  The  reason  for  sus- 
taining the  demurrer  does  not  ^wear  in'  the 
Journal  entry,  but  it  se«n8  to  be  agreed  hf 
counsel  that  the  trial  court  took  the  position 
that  the  petition  did  net  show  that  demand 
in  writing  bad  been  made  tm  the  county  at- 
torney of  Dewey  county  to  institute  the  ac- 
tion, upon  Qie  tbetnr  that  the  county  attoi^ 
n^  was  the  vtopee  ofilcer  to  bring  such  ac- 
tion. A  careful  readii«  of  sections  7413  and 
7414,  supra,  compels  us  to  dlsi^ree  with  the 
Judgment  of  the  trial  court  in  this  regard. 
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[3]  The  Istter  paragrai^  of  tbe  petition 
Is,  as  we  b&ve  seen,  one  accruing  In  favor  of 
uie  townstilp,  and  provides  for  a  recovery  of 
double  tlxe  amount  of  all  such  sums  of  mon- 
ey wrongfully  paid  out,  and  double  the  value 
of  property  wrongfully  transferred,  as  a  pen- 
alty to  be  recovered  at  the  suit  of  the  proper 
officers  of  such  township,  or  any  resident  tax- 
payer  thereof  as  therein  provided.  It  is  fur- 
ther provided  that  upon  the  refusal,  failure^ 
or  neglect  of  the  proper  officers  of  the  town- 
ship, after  written  demand  upon  them  by  10 
resident  taxpayers  of  the  township  to  insti- 
tute proper  proceedings  at  law  or  in  equity 
for  the  recovery  of  any  money  or  property  be- 
longing to  such  township,  paid  out  or  trans- 
ferred by  any  officer  thereof  in  pursuance  of 
any  unauthorized,  unlawful,  fraudulent,  or 
void  contract,  made  or  attempted  to  be  made 
by  any  of  Ita  officers,  or  for  the  penalty  pro- 
vided In  the  preceding  section,  any  resident 
taxpayer  of  such  township  affected  by  such 
payment  or  transfer,  after  serving  the  notice 
aforesaid,  and  after  giving  bond  for  costs, 
may,  in  tbe  name  of  the  state  of  Oklahoma 
as  plalntiir,  institute  and  maintain  any  prop- 
er action  at  law  or  In  equity,  which  the 
proper  officers  of  the  township  might  Insti- 
tute and  maintain  for  .the  recovery  of  the 
property  or  penalty,  one-half  of  the  money 
and  one-half  of  the  value  of  the  property  re- 
covered in  any  action  maintained  at  the  ex- 
pense of  a  resident  taxpayer  to  be  paid  to 
such  taxpayer  as  a  reward. 

[4]  llantfestly  the  written  demand  and  no- 
tlea  contemplated  by  the  statute  should  be 
made  upon  the  board  of  directors  of  tlie 
township,  the  words,  "after  written  demand 
made  upon  them,"  referring  to  the  officers  of 
tlie  townships  This  written  deoiand  to  be 
made  upon  the  officers  Is  the  notice  referred 
to  in  tho  following  joorlslon  of  the  atatnte 
ttuunemtlng  the  conditioDB  naeeeOaiit  to  the 
bringing  of  tbe  action  by  a  resfdent  tazpeyer. 
By  statute  orgsnlMd  townships  ai^  mads  a 
body  politle  and  corporate^  and  may  soe  and 
be  sued,  and  may  appoint  1^  its  pcopa  of- 
ficers tlie  necessary  agmts  and  attorneys  In 
that  behalf.  Oomp.  Laws  1909,  |  8713.  Nor 
does  the  fact  that  the  statute  which  reqnlrss 
county  attorneys  without  fee  to  give  opinions 
and  advice  to  the  board  of  oonnty  commls- 
slMiers  and  other  cItII  officers,  and  to  unnse- 
cnte  and  defend  on  bebalt  of  the  state  or 
connty,  all  actions  or  proceedings,  civil  or 
criminal,  In  which  Qie  stete  or  county  is  in- 
terested  or  a  party  (Oomp.  Laws  1000,  H 
1004,  IBOe).  affect  the  provisions  of  the  stat- 
ute under  condderatlon.  The  language  of 
the  statute  requiring  the  inr^mlnary  notice 
to  bs  ssmd  upon  the  proper  i^Bcers  ct  the 
township,  and  not  npon  the  connty  attorney. 
Is  too  clear  to  admit  of  mlsconstmetlon.  Not 
only  this,  bat  we  think  tbe  Legislature  acted 
wl»^  iB  prseerlbing  that  the  notice  should 
be  served  mKm  the  officers  whose  official 

•VarotttCT 


conduct  was  atUAed,  and  who  were  by  stat- 
ute  made  liable  on  account  thereof.  Tha 
right  of  action  upon  the  failure,  refusal,  or 
neglect  of  the  proper  officers  of  the  township 
to  act  was  given  to  any  resident  taxpayer 
upon  compliance  with  the  provisions  of  the 
statute,  the  suit  to  be  brought  by  him  in 
the  name  of  the  state.  The  statute  provides 
that  a  moiety  of  the  recovery  shall  be  paid  to 
such  taxpayer  as  a  reward.  If  the  amount 
of  the  recovery  la  for  the  full  amount  wrong- 
fully paid  out,  the  township  would  be  reim- 
bursed for  the  full  amount  due  it,  and  this, 
we  think,  was  the  l^slattve  purpose.  The 
action  should  have  been  brought  in  the  name 
of  tbe  state  on  the  relation  of  plaintiff  as  t 
resident  taxpayer  of  Trail  township,  but,  as 
no  objection  to  the  manner  In  which  the  snlt 
was  brought  was  made,  we  simply  nwke  this 
observation  as  a  guide  in  further  or  other 
proceedings  of  a  like  nature. 

For  the  reasons  named,  tbe  judgment  of 
the  trial  court  In  sustaining  defendanta*  de- 
murrer to  the  second  paragraph  of  plaintiff's 
petition  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer  to  said  second  pan^raph,  and  for 
further  proceedings  In  conformity  to  the 
views  herein  expressed. 


PISR  OUBIAU.  Adopted  in  wholSb 


MORBN  T.  NIOHOLS  et  al.,  County  Bleetlon 
Board.  ' 

(Supreme  Court  of  OkUhoma.    Jan.  7,  1918.) 
(8ifJkibu9  6v  ike  Court.) 

1.  ElLBCTIOnS  (f  2S4*)— C&NVABSXNO  BOAXDS-> 

GoBRBcnoN  or  Ebbobs. 

Where  the  only  defect  In  the  returns  from 
an  election  precinct  to  tbe  countr  canvasaing 
board  is  that  the  certificates  sbowing  the  num- 
ber of  votes  cast  for  tbe  various  persons  voted 
for  were  not  authenticated  by  the  siirnatures  of 
two  of  tbe  four  counters  at  the  election  in  said 
precinct,  as  required  by  section  7,  c  lOS,  Sees. 
Laws  lOllf  and  where,  before  the  coun^  can- 
vassing board  had  completed  the  canvass  of  the 
returns,  all  the  electjon  officers  of  said  precinct 
appeared  before  the  county  board  and  offered 
to  eoirect  the  errors  In  said  returns  by  authen* 
tlcating  the  same  witii  tbe  signatures  of  said 
two  counters  who  had  omitted  to  sign  same,  it 
was  tbe  duty  of  the  board  of  count?  canvassers 
to  permit  such  correction  and  to  canvass  the  re- 
turns from  said  prednct ;  and,  npon  failure  or 
refusal  to  do  so,  the  board  of  conn^  canvassers 
may  be  compelled  to  permit  such  correction,  or 
treat  the  returns  as  If  corrected,  and  canvass 
same. 

[m  Note.— For  odwr  cases,  see  SleetlaBs, 
Oent  Dig.  I  230:  Dec  Dig.  |  ^64.'] 

2.  Buonons   (|  260*)— Gouhit  BUDOnon 
BoABD— Opkhins  Rbtubns. 

By  reason  of  section  8,  c  106,  Sess.  Laws 
1911,  the  county  election  board  as  the  county 
board  of  canvassen  Is  under  no  duty,  and  is 
without  authority,  to  open  the  envelope  returned 
by  the  election  officers  of  any  precinct  contain- 
ing the  voted  ballots  and  tally  sheets,  labeled  as 
by  the  statute  required,  to  wit,  "Voted  Ballots," 
"Tally  Sheets,"  and  "<Stnb  Book  of  Ballote."  in 
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order  to  learch  for  the  certificate  of  retnms 
which  shoald  have  been  incloeed  in  a  separate 
envelope,  labeled  "returns, "  in  order  that  the  re- 
turns from  said  precinct  may  be  canvassed. 

[Bd.  Note—For  other  cases,  see  EHectioiu, 
Cent  Die-  »  234,  235 ;  Dec.  Dig.  {  259*] 

Error  from  District  Court,  Cbendree  Coon- 
ty;  John  H.  Pitdiford.  Judge. 

Mandamos  hy  Joe  Horen  against  YlrgU 
Nichols  and  oth«8,  constituting  the  Election 
Board  of  Cherokee  County.  Decree  for  de- 
fendant^ and  petitioner  brings  error.  Be- 
versed  and  remanded. 

Brooe  U  Keenan  and  If.  a  UerlOe,  both 
ot  Tahleqnah,  for  plaintiff  in  error.  Hous- 
ton B.  Tediee  and  B.  a  HcMldiael,  both  of 
Tahleqnah,  for  defendants  in  error. 

HAYES,  J.  The  facts  in  this  case  appear 
from  the  pleadings  and  by  stipulation  upon 
which  the  case  was  tried  In  the  lower  court 
Plaintiff  In  error,  who  brought  this  proceed- 
ing in  the  court  below  for  mandamus,  and 
one  J.  F.  Muagrare,  were  rival  candidatea 
at  the  general  election  held  on  the  Sth  day 
of  November,  1912,  for  the  ofl9k!e  of  county 
commissioner  of  the  First  commissioner's 
dl^rlct  of  Cherokee  county.  By  a  canvass 
of  port  of  the  returns  from  the  different 
dectlon  precincts  of  the  commissioner's  dis- 
trict the  county  election  board  ascertained 
that  Musgrave  had  received  307  votes,  and 
plaintiff  in  error  S02  votes.  The  county 
election  board,  however,  refused  to  canvass 
the  retnniB  from  Hulbert  precinct  Na  1,  be- 
cause the  certlflcate  to  said  imrported  re- 
turns had  beea  signed  by  only  two  of  the 
counters  of  said  prednet  They  also  re- 
fused to  canvass  and  count  the  votes  as  re- 
turned from  Hnlbwt  precinct  Na  2  and 
Moody  precincts  Noa.  1  and  2,  for  the  rea- 
son that  said  returns  were  sealed  up  In  the 
envelope  labeled  "Voted  Ballots,"  "Tally 
Sheets,"  and  "Stab  Book  of  Ballota.**  If  the 
votes  from  the  several  ^^dncta,  the  returns 
from  whlidi  were  not  canvassed  by  the  coun- 
ty election  board,  are  canvassed  and  counted, 
the  result  of  the  Section  will  be  dianged. 
This  actlim  waa  commenced  by  plaintiff  in 
error  to  secure  mandamus  to  compel  the 
coun^  election  board  to  recanvass  the  votes 
from  the  various  election  ivedncts  of  the 
dlfltrict,  indndiiig  those  precincts  not  here- 
tofore canvassed  tv  the  board,  and  to  Is- 
sue coHflcate  to  the  successful  candidate 
in  accordance  with  the  result  of  the  election 
ascertained  thereby.  At  the  time  the  action 
was  instituted  In  the  court  below,  the  coun- 
ty election  board  was  then  in  session,  at- 
gaged  in  canvassii^  the  returns  of  the 
votes  fer  county  and  state  officers  from  the 
various  prednets  of  tlu  conn^.  During  the 
time  tile  vote  fnm  the  diffleroit  precincts 
of  the  conmiissloner'8  district  here  Involved 
was  being  canvassed,  the  Section  officials 
of  Hulbert  precinct  Mo.  1  appeared  before 
the  county  election  board,  and  asked  per- 


mlssltm  to  correct  the  irregularly  executed 
certificate  to  the  returns  made  by  the  pre- 
<dnct  election  officers  by  attaching  thereto 
the  signature  of  the  other '  two  counters, 
and  by  swearing  to  same  before  the  pre- 
cinct election  Inspector.  This  the  county 
election  board  refused  to  permit  the  precinct 
election  officers  to  do,  and  in  their  canvass 
rejected  the  returns  from  this  precinct 

By  section  7,  c  106,  Sess.  Laws  lOfl,  it  la 
provided  that,  when  the  count  at  any  elec- 
tion precinct  is  completed,  the  two  tally 
sheets  shall  be  signed  by  the  four  counters, 
and  the  four  counters  shall  then  fill  out  the 
certificate  In  the  back  of  the  book  of  the  bal- 
lots without  detaching  it  from  said  book,  and 
also  shall  make  out  at  least  four  duplicates 
thereof.  Such  certificate  shall  have  only  the 
total  of  each  candidate's  votes,  and  shall  be 
signed  by  each  of  the  four  counters,  and  be 
sworn  to  before  the  Inspector  of  elections. 
One  such  certificate  is  reQuired  to  be  kept 
by  the  Inspector  of  the  Section  and  the  oth- 
er two  constitute  the  returns,  and,  "when 
properly  certified  to,  shall  be  prima  fade  ev- 
idence of  the  correctness  of  the  precinct 
vote."  By  section  8  of  the  same  act  the  two 
duplicate  copies  of  the  certificate  are  re- 
quired to  be  placed  into  an  envelope  labeled 
"Returns,"  and  returned  to  the  county  elec> 
tion  board,  which  the  county  election  board 
slmll  open  and  canvass. 

[1]  It  was  the  duty  of  the  canvassing 
board  to  examine  the  returns  and  ascertain 
whether  the  certificate  had  been  executed  l^ 
the  officers  as  provided  by  law,  and  whether 
the  purported  returns  were  in  fact  genuine 
and  sufiiclent  for  the  purpose  of  their  action. 
State  ex  rel.  Montgomery  et  al.  v.  State 
Election  Board,  29  Okl.  31,  116  Pac.  16S. 
When  they  found  that  such  certificate  had 
not  been  executed  by  the  counters  as  re- 
quired by  law,  they  violated  no  duty  in  re- 
fusing to  canvass  the  returns  in  that  oondl* 
tlon;  and,  bad  they  completed  their  canvass 
of  all  the  other  returns  from  the  district,  as- 
certained the  result  thereof,  issued  the  cer- 
tificate of  deetion  and  adjourned,  without 
tbe  occurrence  of  the  other  events  we  tiiaU 
subsequently  advert  to,  they  would  have  ful- 
ly discharged  their  duty,  and  a  writ  of  man- 
damus would  not  lie  to  compel  thw  to  reas- 
semble and  to  canvass  a  new  set  of  returns, 
or  returns  whose  irregularities  had  been  cor- 
rected. BobertB  et  al.  v.  Marshall  et  aL,  127 
Pac.  708,  recently  dedded,  but  not  yet  offi- 
cially r^rted.  But,  before  they  completed 
the  canvass,  the  product  officers  <tfened  to 
correct  tbe  irr^ularities  In  the  certificates 
whldi  resulted  from  the  negllg^t  omission 
of  two  of  the  counters  to  sign  same,  and  not 
from  any  fraud  or  misconduct  m  tiie  part  of 
any  one.  The  regularity  of  the  returns  oth- 
erwise is  not  questioned;  uot  was  it  proposed 
in  any  manner  to  diange  same,  othw  than 
to  perform  by  tlie  two  eounters  the  omitted 
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act  reQidred  law,  90  the  retnrns  might  he 
canvasaed.  Had  the  connters  arbltrartlj  or 
n^Ugentlr  refnsed  to  sign  the  certificates 
before  the  retDins  wera  made  to  tbe  coontr 
canTBsalBg  hoard,  and  an  action  for  that  inir^ 
pose  had  been  brought,  th^  could  hare  been 
compelled  to  do  bo  by  mandamus.  Tbej  can- 
not by  a  negligent  os  wUIfnl  failure  to  per- 
form a  plain  inlnisteria!  duly  hloek  the  oper^ 
atlon  of  the  law.  If  the  precinct  offlcem 
could  have  beea  conqp611ed  to  perform  the 
omitted  duty,  Qtej  Aonid  not,  in  the  abseno* 
of  fraud,  he  refused  permission  to  jwrform 
it  voluntarily;  and  a  narrow  and  technical 
rule  that  would  defeat  the  pertonuance  of 
an  omitted  duty  by  theae  officers  tluit  can 
affect  unjustly  no  one  should  not  be  adopt- 
ed, but  one  that  will  effectuate  the  will  of 
the  people  as  eqrressed  at  tba  Section  and 
the  fulfillment  of  the  purposes  of  the  statute 
without  needless  litigation.  We  are  of  the 
o^nlon  that  It  was  the  duty  of  the  county 
election  board  to  permit  the  i^rednct  count- 
ers to  correct  the  certlfieate  by  signing  same; 
and  that  It  Is  competent  fbr  the  court  to  or* 
der  Uiem  by  mandamus  to  do  so,  althou^ 
they  hare  canTassed  all  the  other  xetnms  and 
issued  a  certificate  to  the  prenlllng  candi- 
date as  disclosed  by  the  returns  Ganvassed. 
The  board,  not  having  fully  and  completely 
discharged  the  duty  under  the  statute  at  the 
time  the  purported  canvass  was  made,  may 
be  compelled  to  reconvene  and  recanvass 
and  correct  the  mistake  it  has  made. 
Steams  et  aL  v.  State  ex  reL  Blggers  et  al., 
23  Okl.  462,  100  Pea  900.  In  the  view  that 
the  precinct  officers  should  have  been  per- 
mitted to  correct  these  returns  we  are  sup- 
ported by  the  following  authorittes  In  point: 
Rummel  v.  Dealy  et  aL,  112  Iowa,  603,  84  N. 
W.  026;  People  ex  rel.  v.  Nordhelm  et  al., 
99  la  553;  Bates  v.  Crumbaugh,  114  Ky. 
447,  71  S.  W.  76.  24  Ky.  Law  Rep.  1205.  In 
People  ex  rti.  v.  Nordhelm  et  al.,  supra,  np- 
upon  a  very  similar  state  of  facte,  the  court 
said:  "That  the  offer  by  the  officers  to  sign 
the  returns  after  It  was  discovered  that  they 
had  omitted  to  sign  them,  and  after  the  re- 
turns had  been  sent  to  the  proper  autbori- 
tiea,  was  sufficient  to  treat  the  returns  aa  If 
they  were  In  fact  signed,  and  they  should 
have  been  so  treated."  It  follows  from  this 
conclusion  that  the  county  election  board 
should  be  ordered  In  this  proceeding  to  re- 
convene, if  they  have  adjourned,  pmnlt  the 
election  officers  of  the  precinct  to  correct 
the  certificate  to  the  returns  from  said  pre- 
dnct,  or  to  treat  said  returns  as  If  corrected, 
and  to  consider  them  In  their  canvass  of  the 
returns  from  said  commlssioner'B  district. 

[f  ]  The  statute  requires  that  as  the  ballots 
are  counted  by  the  election  officers  they  shall 
be  strung  upon  a  string,  and  when  the  can- 
vass Is  completed,  the  string  shall  be  tied 
and  Hie  knot  sealed.  Section  8  of  the  act  of 
1911,  above  referred  to,  provides  that,  when 
the  ballots  are  thus  tied  and  the  knot  sealed, 
thegr  and.  the  atdb  ballot  hooka  with  aU  the 


untoudied  ballots  attadied  to  the  stubs  and 
the  original  certificate  in  the  bade  thneof, 
and  the  two  tally  sheets,  shall  be  i^ced  in 
an  mveU^,  labeled  "Voted  Ballots,"  "Talley 
Sheets,'*  and  "Stub  Books  of  Ballots,"  and 
provides  that  "this  envelope  shall  not  be 
(»pened  except  uptm  order  of  the  Suprane 
Oourt  or  district  court  or  a  judge  thereof, 
In  case  of  contest  or  some  legal  proceeding, 
neceultating  the  opening  (tf  the  samfc"  This 
envelope,  together  with  the  envelope  labeled 
"Return^"  wfatCh  should  contain  the  two  du- 
plicate copies  of  the  certificate,  after  having 
been  sealed,  are  required  to  be  placed  by  the 
precinct  dectUm  offlcera  bito  the  ballot  box 
and  the  box  to  be  secnreiy  10(ted,  which 
shall  not  again  be  opened,  but  shall  be  de- 
livered In  that  condition  to  the  secretary  of 
the  county  election  board.  "The  county  elec- 
tion board  shall  not  disturb  anything  In  the 
ballot  box  except  the  envelope,  marked  'Re- 
turns,' whUdi,  when  canvassed,  shall  be  re- 
turned to  the  ballot  box  and  the  ballot  ^box 
will  again  be  secur^  lodged.  •  • 

From  the  otbm  precincts  involved  there 
appears  to  have  been  returned  by  the  election 
officers  no  envelope  indorsed  "Returns,"  con- 
taining the  two  duplicate  certificates  required 
by  the  statute.  The  only  envelope  returned 
was  the  one  indorsed  as  heretofore  mention- 
ed ;  and  the  oertlficates  from  which  the  can- 
vass of  returns  of  these  precincts  are  to  be 
made  by  the  conn^  election  board,  if  execut- 
ed and  returned  by  the  prednct  boards,  are 
In  said  envelope  with  the  ballots  and  tally 
sheets,  which  plaintiff  desires  the  court  to 
compel  by  mandamus  the  county  election 
board  to  open.  But  it  Is  clear  from  the  fore- 
going quoted  portion  of  the  act  that  the  coun- 
ty election  board  is  without  authority  td 
open  this  envelope.  It  was  the  purpose  of 
the  statute  to  pr^erve  Intact  the  ballots, 
the  tally  sheets,  the  unvoted  ballots,  and  the 
stub  bookB  of  the  ballots,  untouched  by  any 
other  bands  than  those  of  the  precinct  elec- 
tion offlcei«,  in  order  that  they  may  be  used 
In  case  of  contest  or  In  any  other  legal  pro- 
ceeding wherein  they  may  become  Important 
as  evldoice.  It  was  evidently  contemplated 
by  the  L^flBlature  that  any  procedure  that 
permitted  these  ballots  and  tally  sheets  to 
be  handled  after  they  left  the  hands  of  the 
precinct  election  officers  would  render  the 
perpetration  of  fraud  in  the  alteration  and 
change  thereof  easy,  and  the  responsibility 
therefor  difficult  to  locate,  and  would  reduce 
greatly  their  value  as  evidence  in  any  pro- 
ceeding, civil  or  criminal.  In  which  they 
might  be  needed.  The  delinquency  as  to  these 
precincts  lies  not  In  the  county  election 
board,  but  in  the  respective  precinct  election 
boards  in  falling  to  make  up  properly  the 
returns  and  Inclose  the  necessary  certificates 
in  the  envelope  Indorsed  "Returns"  as  provid- 
ed by  statute.  Whether  in  a  proceeding  for 
that  purpose  the  returns  as  made  to  the  coun- 
ty Section  board  might  not  be  required  to 
be  returned  to  the  precinct  election  boards 
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and  said  pred&ct  dectifxi  board!  compelled 
to  make  tbe  retonu  «■  tbe  itatnte  re- 
qnlrea,  or  whether  If  the  prednct  election 
boards,  before  the  canvaae  of  tbe  return  a, 
had  appeared  before  the  ootinty  election 
board  and  requested  permission  to  have  re- 
turned to  them  the  election  boxes  so  they 
could  make  up  the  returns  as  required  by 
the  statute,  it  would  not  be  the  duty  of  the 
county  election  board  to  permit  them  to  do 
ao,  are  qnesttons  this  proceeding  does  not 
present.  It  is  dear  to  our  minds  that  the 
statute  does  not  make  it  the  duty  nor  au- 
thorise the  county  election  board  to  open 
the  envelope  containing  the  voted  ballots  and 
tally  sheets  for  the  purpose  of  searching  for 
that  portion  of  the  returns  upon  which  the 
statute  requires  the  canvass  to  be  made,  and 
in  unmistakable  language  prohibits  them 
from  doing  BO.  The  writ  of  mandamus  will 
not  compel  them  to  do  under  order  of  the 
court  that  which  they  could  not  do  without 
such  writ  The  function  of  the  writ  Is  not 
to  create  duties  that  did  not  theretofore  exist, 
but  to  compel  the  performance  of  duties 
theretofore  lljiposed  by  the  law. 

It  is  urged  by  defendants  in  error  that, 
although  it  be  their  duty  to  canvass  any  of 
the  returns  which  they  have  refused  to  can- 
vass, plaintiff  In  error  has  a  plain,  speedy, 
and  adequate  remedy  at  law,  and  his  action 
for  mandamus  will  not  lie.  This  contention 
is  not  sound.  This  is  not  an  action  to  ob- 
tain i>ossesslon  of  an  office  or  try  the  title 
thereto.  If  such  were  tbe  relief  sought,  the 
proper  remedy  would  be  a  contest  or  quo 
warranto  proceeding;  but  the  relief  plaln- 
tlfF  In  error  seeks  is  to  have  the  county  can- 
vassing board  make  a  full  and  complete 
canvass  of  the  legal  returns  before  it  and 
declare  the  result  of  the  election  from  a  can- 
vass of  all  the  returns  before  the  board,  in- 
stead of  a  canvass  of  a  part  of  them,  and  to 
Issue  a  certificate  of  election  accordingly. 
To  secure  the  performance  of  a  mlDlsterlal 
duty,  enjoined  by  law  upon  an  officer,  the 
only  adequate  remedy  ordinarily  Is  that  of 
mandamus.  Rummel  v.  Dealy,  supra.  We 
know  of  no  remedy  by  which  plaintiff  could 
secure  the  performance  of  its  duty  by  the 
board  than  the  one  he  has  pursued. 

The  judgment  of  the  trial  court  is  accord- 
ingly reversed  and  the  cause  remanded,  with 
Instructions  that  the  writ  issue  as  to  Hulbert 
precinct  No.  1. 


TURNER,  C  J., 
KANE^  JJ.,  concur. 


and  WILLIAMS  and 
DUNN,  J.,  not  partlcl- 


SCrrCHMJi  et  aL  v.  HUMPHEBT. 
{jSqpmu  Court  of  C^lahoma.   Jan.  21,  1813.) 

(Byllatut  by  the  Court.) 
1.  BracnnrwT  (J  9*)— Trnx  to  Maintain. 

At  common  law,  in  an  action  of  ejectment 
the  plaintiff  ■eeking  to  recover  lands  occupied 


by  another  must  reeorei  upon  the  itiength  nt 

his  own  title,  rather  than  apon  tbe  weakness  of 
the  title  of  dIb  adversary. 

[Bd.  Note.— For  other  cases,  see  ESectment, 
Oent  Dig.  8fi  16-29 ;  Dec.  Dig.  |  9.*] 

2.  BjwrruBHT  <|  18*>— Bqitxtablb  Ttom. 

,  Under  section  ^122,  Oonip.  Laws  1909,  an 
equitable  title  will  aivport  an  action  in  eject* 
ment 

[Ed.  Note.— For  other  cases,  see  Ktectmeat; 
Cent  Dig.  H  66-68:  Dec.  Dig.  S  13.*J 

3.  BknCCTMENT  (S  05*)— BVIDENCB. 

B>vidence  ezanuned,  and  it  is  heli  that  it 
falUi  to  show  title,  either  legal  or  equitably  in 

glaintiff,  and  that  tbe  finding  of  tiie  court  on 
le  evidence  in  favor  of  defendant  was  correct 
[Bd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  if  280-296 ;  Dec  dig.  |  96;*a 

Commissioners*  Opinion,  Dlvfiifon  No.  2. 
Error  from  District  Court,  Oralg  County;  X. 
li.  Brown,"  Judge. 

Action  by  HIarry  H.  Bfltdidl  and  oOiera 
against  Walter  D.  Humphry,  administrator. 
Judgment  for  d^endant;  and  plaintlffk  brine 
error.  Affirmed. 

W.  H.  Komegay,  of  Yinita,  for  pUintlfCi 
in  error.  W.  D.  Humphry,  ot  Nowata,  for 
defendant  In  error. 

BREWER,  a  This  la  an  acUon  in  eject- 
ment  to  recover  possession  of  the  S.  ^  of 
the  N.  E.  14  of  the  N.  E.  ^,  and  the  N.  W. 
14  of  the  N.  E.  ^,  section  17,  and  the  N.  W. 
%  of  the  N.  E.  ^  of  the  N.  W.  %  of  section 
21,  all  in  township  26  N.,  range  16  E.,  and 
for  damages  for  unlawfully  withlioldiDg  poa- 
sesslon  of  the  same. 

These  lands  were  allotted  to  John  E.  Shee- 
han,  a  Cherokee  Indian  of  one-sixteenth 
Cherokee  blood,  who  became  21  years  of  age 
AprU  24,  1908.  On  January  20,  1908,  the 
allottee  executed  a  departmental  oil  and  gas 
lease  covering  these  lands  in  favor  of  the 
defendant,  Geo.  L.  Berrlnger,  under  the 
terms  of  which  the  allottee  wae  to  receive  a 
bonus  of  ¥500  and  12%  per  Cent  of  the  oU 
produced.  One  hundred  dollars  of  this  bonus 
was  paid  to  tbe  allottee  upon  the  execution 
of  the  papers.  The  remaining  $400  was  de- 
posited in  a  bank  in  escrow,  to  be  paid  the 
allottee  upon  the  approval  of  tbe  lease  by 
the  Secretary  of  the  Interior.  On  April  24, 
1908,  tbe  date  he  became  of  full  age,  upon  a 
promise  of  a  larger  bonus,  the  allottee  en- 
tered into  another  lease  with  the  Delaware 
Pevelopmebt  Comiwny,  subject  to  the  ap- 
proval of  the  Departoient  of  the  Interior. 
Both  these  leases  were  filed  with  the  Indian 
agent  at  Muskogee,  to  be  transmitted  in  the 
usual  course  for  the  action  of  the  SeOetary 
of  tbe  Interior.  The  allottee  filed  with  the 
Indian  agent  a  protest  against  the  aiq^roval 
of  the  Berrlnger  lease.  On  May  16, 1008,  the 
allottee  received  from  the  defendant,  Berrlng- 
er, $50  of  the  bonus  money  due  on  the  Ber- 
rlnger lease.  This  was  after  he  became  of 
full  age.  At  the  hearing  at  Muskogee  the 
findings  and  conclusions  were  in  favor  of 
tbe  Berrlnger  lease,  and  it,  together  with  the 
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lease  to  the  Delaware  Derelopment  Company, 
was  transmitted  to  the  Depftrtment  of  the 
Interior  for  oon^dmtlon.  The  Commission- 
er of  Indian  Aflftlra  rectmmunded  the  ap- 
proval of  the  Berrli^er  lease  and  the  dlsap- 
proval  of  the  Delaware  Derelopment  Com- 
pany lease,  and  on  July  24. 1908,  the  Acting 
Secretary  of  the  Intwlor  finally  approved 
the  lease  to  Berrlnger,  who  went  Into  pos- 
seeslon  of  the  lands;  prospected  for  and  dis- 
covered oil  in  paying  qoantities,  and  had, 
at  the  time,  this  salt  was  filed  In  November, 
1906,  four  or  five  producing  oil  wells  on  the 
property,  reprcacntlng  an  ontlay  of  about 
$22,000;  oil  having  been  prodaced  to  the 
value  of  approximately  96,000.  The  defend- 
ant has  been  at  all  times  In  possession  of  the 
land.  The  plalntUb  have  at  no  time  been  in 
possession  of  any  part  of  the  land. 

This  salt  In  ejectment  for  possession  of 
the  land  Is  based  upon  a  certain  wrlttei  In- 
strament  executed  by  the  allottee  John  B. 
fiheehan  on  Aognst  8,  1908,  and  which  was 
placed  of  record  In  the  office  of  the  register 
of  deeds  of  NoTOta  county  In  a  few  days  aft- 
w  Its  ezecntlim.  The  instrument  named  in 
its  body  each  of  the  parties  plaintiff,  but 
was  signed  -and  executed  by  the  allottee  H. 
M.  MitcheU  and  M.  F.  Knight  only.  The 
langn^e  employed  In  the  body  of  the  instru- 
ment Is  that  usually  found  In  oil  and  gas 
leases;  describes  the  land,  mentions  the  con^ 
slderatlon,  and  "does  hereby  grant,  let,  lease 
and  d«idse  unto  the  said  parties  of  the  sec- 
<md  part,  their  helrg  and  assigns,  for  the 
sole  and  only  purpose  of  mining  and  oper- 
ating for  oil  and  gas,"  etc.,  with  the  de- 
scription of  the  property,  following  with  the 
usual  conditions  found  In  such  leases,  and 
with  the  following  special  provisions:  "It 
is  further  provided  that  five  hundred  (960a- 
00)  dollars  of  the  porchase  price  Is  to  be 
paid  by  the  parties  of  the  second  part  to 
the  party  ct  the  first  part  at  the  execution 
of  this  agreonent,  and  that  the  balance  of 
said  purchase  price,  to  wit,  twenty-five  hun- 
dred ($2,600.00)  dollars,  Is  to  be  paid  by  said 
second  parties  to  the  said  first  party  as  soon 
as  the  leases  heretofore  executed  by  mid 
first  party  to  Qeorge  L,  Berrlnger  and  to 
the  Delaware  Developmrat  Company  are  dis- 
approved by  the  Secretary  of  the  Interior. 
It  la  farther  provided  that  this  lease  shall 
become  null  and  void  If  a  well  Is  not  com- 
menced on  the  leased  premises  by  said  par- 
ties of  the  second  part  within  thirty  (30)  days 
after  they  have  been  notified  of  the  disap- 
proval by  the  Secretary  of  the  Interior  of 
the  two  (2)  leases  aforesaid.  It  la  farther 
agreed  that  in  case  either  the  lease  executed 
by  aald  first  party  to  the  Delaware  Develop- 
;nent  Company,  or  the  lease  executed  to 
George  L.  Berrlnger,  should  be  approTed  by 
the  Secretary  of  the  Interior,  thereby  ren- 
dering this  lease  null  and  void,  the  said  par- 
ty of  the  first  [lart  hereby  agrees  to  repay 
to  the  said  parties  of  the  second  part  the 
aforesaid  mm  of  five  hundred  ($500.0(0  dot- 
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lars.  and  audi  other  anma  tm  they  m^y  ad- 
vance to  him,  with  interest  at  the  rate  of 
eight  ^)  per  cent  per  annum,  within  two  ^ 
years  from  the  aivroval  of  either  of  said 
leases.  And  in  that  ev&it,  to  secure  the  said 
payment  of  the  five  hundred  ^600.0(9  dol- 
lars, party  of  the  first  part  hereby  mortgages 
to  said  parties  ot  the  second  part  the  land 
her^  described.** 

The  court  made  and  filed  written  finding 
of  many  facts,  all  in  favor  of  defendant,  and 
concluded,  among  other  things,  that  "the 
lease  executed  by  John  E.  Sheehan  to  the 
plaintiffs,  upon  which  they  liave  sued  in  this 
case,  is,  since  the  approval  of  the  lease  held 
by  Berrlnger,  by  the  Secretory  of  the  In- 
terior, effective  only  as  a  mortgage  and  not 
as  an  oil  and  gas  mining  lease." 

The  court  found  correctly.  Under  the  ad- 
mitted facts  the  contract  relied  on  had,  by 
Ite  express  provisions,  become  simply  a  mort- 
gage between  the  plaintiffs  and  Sheehan  for 
the  repayment  by  him  to  them  of  the  sums 
advanced  to  him  under  the  contract  Had 
the  condition  subsequent  happoied — the  dis- 
approval of  Berrii^ifs  lease— the  money 
would  have  been  retolned  by  Sheehan  as  a 
part  of  his  bonus,  since  the  contract  would 
have  been  a  lease.  As  the  condition  subse- 
quent failed  in  the  approval  of  Berrlnger's 
lease,  then  the  Instrument  lost  all  potential- 
ity as  a  lease,  and  became  a  mere  mortgage 
engagment  upon  the  part  of  Sheehan  to  re- 
turn the  money  so  paid  him.  No  reasonable 
person,  we  believe,  will  assert  that  this  pa- 
per could  be  enforced  agaiurt  Sbeeban  as 
defendant  In  any  other  sttise. 

0^  allottee  is  not  a  party  to  this  suit  It 
does  not  appear  that  he  has  taken  any  steps 
In  court  to  pnveat  either  the  development 
or  ivoductlon  of  oil  by  the  d^oidant  He 
received  the  $50  of  the  bonus  on  May  10, 
1908,  and  upon  the  approval  of  the  lease  the 
following  July  accepted  the  $860  balance  of 
the  bonus.  Beginning  In  November,  1908,  he 
has  received  substantial  monthly  royalty 
checks  from  the  defendant's  production  of 
oil,  and  was  so  receiving  them  up  to  the  time 
of  trlaL  The  final  judgment  -was  rendered 
in  January,  1910.  If  oil  Is  still  being  pro- 
duced, his  testimony  leaves  no  doubt  but  that 
he  Is  still  wllUn^y  receiving  the  royalties 
under  defendant's  lease.  After  the  approval 
of  defendant's  lease,  the  Delaware  Develop- 
ment Company  seems  to  have  abandimed  any 
interest  In  the  transactions. 

[1,2}  It  Is  well  settled  that  at  common 
law,  in  an  action  of  ejectment,  the  plaintiff 
seeking  to  recover  lands  occupied  by  another 
must  recover,  if  at  all,  upon  the  strength  of 
his  own  title,  rather  than  upon  the  weakness 
of  the  title  of  his  adversary.  This  la  too 
wen  settled  to  need  citation  of  authorities. 
While  it  Is  true  that  under  our  etotute  (sec- 
tion 6122.  Comp.  li.  1909)  an  equitable  title 
will  support  the  action,  while  It  would  not 
at  common  law,  and  this  has  been  ruled  (Shy 
T.  Brockhaus^  7  OhL  35,  M  Pac  800;  Jen- 


Digitized  by 


746 


129  PACIFIC  BEPOBTEB 


nlngs  T.  Brown,  20  OkL  294,  04  Pac.  557),  yet 
the  p]aintUf8.lD  this  case  have  Bhown  no  kind 
of  title,  either  legal  or  equitable.  Their 
contract  indicates  they  were  speculating  up- 
on the  outcome  of  a  controversy  between  the 
allottee  and  defendant  In  possession. 

[3]  Having  no  rights  other  than  as  mort- 
gagees against  Sbeehan,  the  owner  of  the 
land,  the  plaintiffs  cannot  substitute  them- 
selves as  his  tenants.  If  Sheehau  has  any 
controversy  with  Berringer,  which  hie  con- 
duct has  not  prevented  him  from  asserting, 
it  will  be  time  enough  to  discuss  their  re- 
lations and  respective  rights  In  a  suit  in 
which  they  are  involved. 

This  case  being  decided  on  the  facts  pre- 
sented, an  application  of  the  doctrine  of  the 
case  of  Kolachny  v.  Galbreath,  26  Okl.  772, 
110  Pac.  002.  S8  L.  R.  A.  (N.  S.)  45i;  and 
note,  which  would  appear  to  preclude  a  re- 
covery In  this  case,  is  unnecessary;  but  It 
is  considered  timely  to  state  that  the  rule 
therein  announced  has  been  quoted  approv- 
ingly In  the  later  ease  of  Prank  Oil  Co.  t. 
Belleview  Oas  Sc.  Oil  Co.  et  al.,  29  Okl.  719, 
119  Pac.  260,  and  by  the  United  States  Cir- 
cuit Court  of  Appeals,  Eighth  Circuit,  In  an 
opinion  by  Judge  Hook,  sitting  with  Judges 
Sanborn  and  Adams.  Id  the  case  of  Barns- 
da  11  V.  Owen,  200  Fed.  519,  at  the  September, 
1912.  term  of  that  court 

The  case  shontd  be  affirmed. 

Pm  CURIAM.  Adopted  in  wbola^ 


SECURITY  STATE  BANK  v.  FUSSELU 
iSnpreme  Court  of  Oklahoma.    Jan.  7,  1913.) 

(BflMtua  »y  tk«  OourtJ 

1.  Evidence  {{  354*)  —  DocmiEnTABT  Evi- 

^nie  wi^nal  passbook  of  a  l>ank  customer, 
containing  tne  original  entries  of  deposits  made 
by  faim,  and  the  original  checks  signed  by  the 
customer  on  which  the  deposits  were  withdrawn, 
are  competent  evidence  of  the  facts  dlsdosed  by 
them. 

[Ed.  Note. — For  other  eases,  see  EJvidence, 
Cent  Dig.  IS  1432-1483;  Dec.  Dig.  i  854.*] 

2.  BlEXa  AND  NOTES  Q  5S4*>— OouAonoiT— 
Etidenoi. 

When  a  castomer  of  a  bank  asks  for  the 
balance  doe  on  a  note,  and  is  informed  by  the 
bank  of  the  amount,  and  pays  to  the  bank  the 
amount  so  requested,  the  bank  cannot  subse- 
quently recover  from  the  customer  an  attorney's 
fee  because  the  note  had  been  placed  in  the 
bands  of  an  attorney,  where  the  attorney  had 
made  no  effort  to  collect  it,  and  the  customer 
did  not  know  that  it  was  held  by  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1M6,  1947;  Die&  Dig.  { 
684.«) 

Commissioners*  Opinion.  Division  No.  1. 
Error  from  Pontotoc  County  Court ;  Conway 
O.  Barton,  Judge. 

Two  cases  were  commenced  la  Qie  Justice 
court  by  the  Security  State  Bank  against  J. 


E.  PnsselL  One  was  on  a  note  for  9150,  and 
the  other  was  on  a  note  for  |20  and  an  al- 
leged balance  of  a  note  for  9286.50.  Judg- 
ments were  roidered  for  the  plaintiff,  and 
the  defendant  appealed  to  the  county  court, 
where  the  cases  were  consolidated,  and  on 
the  trial  Judgmmt  was  rendered  for  the  de- 
fendant, and  the  plaintiff  brings  error.  Be- 
versed  In  part  and  affirmed  m  part. 

Emannel  ft  Broadbent,  of  Solphnr,  for 
plaintiff  In  error.  BnlloA  &  Eecr,  of  BcdT, 
for  def»dant  In  emr, 

AMES,  G.  The  defense  In  both  cases  was 
payment  In  the  suit  on  the  f  150  note  the 
defendant  testified  that  he  called  at  the  bank 
with  a  check  for  a  little  over  9300,  that  he 
gave  this  check  to  the  banker.  Instructed  him 
to  pay  the  note,  and  place  the  remainder  to 
his  credit.  This  was  his  evidence  tending  to 
show  paym^it. 

[1]  The  bank  offered  In  evidence  the  origi- 
nal passbook  of  the  defendant  and  his  origi- 
nal checks  for  the  purpose  of  showing  that  he 
was  glvsi  credit  for  the  full  amonnt  of  this 
check,  and  that  he  drew  it  all  out  In  due 
course  of  business,  and  that  the  note  was  not 
paid  as  claimed  by  the  defendant.  This  evi- 
dence was  excluded,  and  tills  is  the  error  as- 
signed. This  was  error,  as  the  passbook 
and  original  checks  were  competent  evidence 
tending  to  show  the  facte  disclosed  by  them. 
The  other  case,  however,  should  be  affirmed. 

[2]  There  the  defendant  testtfled  that  be 
had  paid  the  920  note  in  cash,  and  the  Jury 
accepted  his  testimony  as  true.  He  also  tes- 
tifled  that  he  asked  the  bank  by  letta-  for 
the  amount  dne  on  the  9288JS0  note,  ttiat  they 
informed  him  what  was  the  amoont,  tbat  he 
then  gave  them  a  diecik  for  the  amonnt, 
which  they  received  and  wrote  bim  that  there 
vras  stiU  a  balance  due  <m  account  of  attor- 
ney's fee;  but  It  does  not  appear  that  be  bad 
knowledge  that  the  note  was  in  the  hands  of 
an  attorn^,  or  that  an  attorney  had  render- 
ed any  service  in  the  matter,  and  as  the  bank 
dealt  direct  with  him  and  gave  him  the 
amount  due;  and  as  he  paid  to  Qie  bank  the 
aniount  due,  we  do  not  thbik  it  was  error  not 
to  permit  the  attorney's  fee  to  be  collected. 
TbBte  is  also  a  question  as  to  a  small  bal- 
ance of  interest,  which  need  not  receive  fur- 
ther attention,  as  there  Is  no  claim  of  mis- 
take or  accident,  and  no  Issue  Is  iwiqterly  pre- 
sented on  account  of  It 

We  think  the  judgment  of  the  trial  court 
should  be  nvemei  as  to  the  matters  Involved 
on  the  note  for  9160,  and  the  cause  remanded 
for  a  new  trial,  and  that  the  judgment  should 
be  affirmed  as  to  the  other  action,  and  that 
the  coste  in  this  court  should  be  equally  di- 
vided between  the  parties. 

PDB  CURIAM.  Adopted  In  whole. 
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FBEDBRIGK  OOTTOK  OIL  &  MFQ.  GO.  T. 

TBAYBR. 

{Snprenw  Ooort  ^  Oklahoma.   Jan.  SI,  1918.) 

(BvUabiu  In  tX€  Oourt.) 

1.  Mastbb  and  Sebvaht  (M  286*)— Injubzes 

»  SxaVAHT—OonTBIBUTOBT  NKeUOENOB— 
iHSTBUOnONa. 

The  defense  of  cootribatorr  negligence  un- 
der MCtfoB  6k  art  28,  of  the  Ooudtntiwi,  being 
made  a  qneenon  of  fact  to  be  determined  by  the 
jury.  It  is  the  duty  of  the  court  In  such  cases, 
where  an  instruction  on  this  theory  is  asked,  to 
instruct  the  junr  that  one  who  has  negligently 
contributed  to  ola  own  injoxy  cannot  reeorer, 
and  a  refusal  to  glre  ■uch  instrnctlwi  whui 
asked  is  error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant.  Gent  Dig.  H  1180~U94 ;  Dec.  Dig.  | 
296.*] 

2.  Mastbb  and  Sbbtaht  (I  203*)— iNjusns 

TO  BBBrANlV-"A8SDliFn01l  OV  BI8K**— Uu- 
'    TIB'S  NxaLIOENCB. 

A  servant  in  accepting  an  employment  as- 
iumes  all  the  ordinary  and  usual  risks  and 
perils  incident  thereto,  whether  they  be  danger^ 
ons  or  ofbOTTis^  and  all  the  risks  ne  knows  or 
may  by  the  ezerdse  of  reasonable  care  know  to 
exist  nnlesa  there  is  some  agreement  to  the  con- 
trary. He  does  not  however,  assume  such 
risks  as  are  created  by  tba  master's  negligence, 
nor  such  as  an  latent  or  are  only  discoTerad 
at  the  time  of  tba  injuy. 

[Bd.  Note.— Vor  other  eases,  sea  -Master  and 
Igrant  Oent  Dig.  H  688-048;  Dec  Dig;  { 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  68»-B»l;  toL  8,  pp.  7584^-7585.] 

8.  Hastbb  and  Sibvant  (|{  101,  102*)— In- 

TUROB  TO  SBBTAHI^DOTT  OF  MaSTKB— SATB 
PLAOB  and  AFPUANCKa. 

It  la  the  duly  of  the  master  to  provide 
his  servant  with  a  reasonably  safe  place  to  work 
and  with  reasonably  safe  tools  and  appliances 
with  which  to  work,  takins  into  con^deration 
the  nature  and  character  of  the  work  to  be  per- 
fumed, and  the  dangers  and  haiuds  ordinarily 
arising  therefrom. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8I  186,  171,  174,  178,  179, 
180-184,  1»2;  Dec.  Dig.  if  idl,  idz,*} 

Oommlssloners*  Oplnloiif  DiTl8t<m  No.  2. 
Error  from  District  Ooort;  TUlman  County ; 
J.  T.  Johnson,  Judge. 

Action  by  J.  A,  Traver  against  the  Fred- 
die Cotton  Oil  &  Manafactnrlng  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Berersed  and  remanded. 

This  action  was  begun  in  the  district  court 
<jt  TUlman  county.  December,  1909,  by  J.  A. 
Trarer  against  the  Frederick  Cotton  Oil  & 
ICanufBcturlng  Company  upon  a  petition 
wherein  it  was  alleged  In  substance  that  on 
October  2,  1900,  the  plaintiff  was  engaged  as 
a  common  laborer  in  defendant's  employ; 
that  as  such  he  was  under  the  direction  and 
control  of  one  P.  L.  Burkes,  a  vice  principal 
of  defendant;  that  a  part  of  his  duties,  as 
designated  by  said  rice  principal,  was  to 
look  after  the  pulleys  and  belts  used  In  run- 
ning the  machinery  and  to  adjust  the  belts 
and  keep  them  in  place  on  such  pulleys ;  that 
Budi  btits  and  polleya  were  defectiye,  in  that 


the  belts  were  loose  and  freauently  slipped 
oir  and  became  detached  from  the  pulleys, 
thus  necessitating  frequent  adjustments.  In 
order  to  keep  the  machinery  running;  that 
plalntifiF  was  directed  by  the  rice  principal 
to  keep  such  belts  adjusted  and  in  running 
order;  that  on  the  date  of  the  Injury  the 
belta  slipped  off  and  became  detached  from 
the  pulleys  with  such  freguency  the  vice 
principal  directed  defendant  to  apply  a  cer- 
tain preparation  called,  "belt  dressing,"  for 
the  purpose  of  preventing  their  slipping  off ; 
that  such  belt  dressing  was  an  adhesive, 
sticky  substance,  -  the  nature  of  which  was 
known  to  the  vice  prlndpal,  but  not  known 
to  plaintiff;  that  the  pulleys  and  belta  In 
question  were  up  close  to  the  roof  of  the 
mill  building,  some  25  feet  above  the  ground ; 
that,  in  order  to  adjust  same,  it  was  neces- 
sary to  dlmb  a  ladder  and  from  there  step 
onto  a  six  by  six  on  which  he  was  compelled 
to  stand  while  adjusting  the  belts;  that  the 
belts  had  to  be  adjusted  from  the  opposite 
side  of  the  pulley  from  where  plaintiff  stood ; 
that  It  was  necessary  to  balance  himself  on 
this  six  by  six  on  which  he  was  compelled  to 
stand  and  reach  over  the  pulley  to  adjust 
the  belt;  that  In  the  adjustment  of  such 
belts  It  was  necessary  to  hold  same  In  poeA- 
tlon  with  his  hands  for  some  momenta  after 
the  machinery  started  in  order  to  prevent 
the  belt  from  again  dropping  off,  owing  to 
its  being  so  loose  tbat  the  pulley  would  turn 
some  mbments  b^ore  taking  bold  of  tbe  belt, 
and  starting  the  machinoy;  that  be  had 
been  In  such  employment  about  five  days 
only*  and  wa>  wholly  Inexperienced  in  this 
charactOT  of  work;  that  after  api^ying  the 
belt  dressing  as  directed  by  the  vice  princi- 
pal, not  knowing  bnt  what  It  would  yet  be 
necessary  to  hold  Que  belt  In  place  with  hla 
hand  until  th^  polleyB  began  taking  hold  of 
same,  he  adjusted  the  belt  with  the  dressing 
on  It;  Intending  to  hold  same  aa  he  had  there- 
tofore don^  and  tbat  the  instant  the  pulley 
came  In  contact  with  the  dressing,  the  ma- 
chinery started,  catching  his  hand,  and 
drawing  him  under  the  machinery,  causing 
the  injury  sued  for.  He  alleged  tbat  such 
Injuries  were  the  result  of  defendant's  n^i- 
gence  in  failing  to  provide  a  aate  place  on 
which  to  stand  while  adjusting  the  belts  and 
In  directing  plaintiff  to  a]n>l7  the  UHt  dresa- 
ing  under  such  conditions,  and  further  al- 
lied that  the  dangers  incident  to  the  use 
of  the  belt  dressing  und«r  such  conditions 
were  wholly  unknown  to  him,  he  being  in- 
experienced, but  were  well  known  to  the 
vice  principal  who  had  directed  him  to  nse 
same. 

Defendant  answered  by  general  denial  and 
by  a  plea  of  contributory  negligence.  Plain- 
tiff replied,  denying  the  new  matter  in  the 
answer,  and;  upon  the  Issues  thus  Joined,  the 
cause  was  tried  at  the  October  term,  1910, 
resulting  in  a  verdict  and  Judgment  in  favor 
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of  plalnttfl  for  tbe  nun  of  $700.  From  this 
Judgment  tbe  Cotton  Oil  Company  aiq^ealed. 

.  Sbartel,  Keaton  *  Wells,  of  Oklahoma 
City,  and  Wilson  &  Roe,  of  rredeiick,  for 
plaintiff  In  error.  H.  P.  HcGolre,  of  Fred- 
erick, and  Lewis  P.  Mosier,  of  Oklahoma 
City,  for  defendant  in  error. 

HARRISON,  Q.  (after  stating  the  fticts  as 
above).  It  Is  contended  that  the  all^tlon 
"that  defendant  negligently  directed  the 
plaintiff  to  apply  the  belt  dressing  which 
caused  the  machinery  to  start  the  instant  it 
came  in  contact  with  snch  -dressing  and  that 
the  nature  of  snch  dressing  was  unknown 
to  plaintiff,  but  was  well  known  to  defend- 
ant," was  Insnffldent  upon  which  to  base 
a  flsdlng  that  defendant's  negligence  consist- 
ed In  falling  to  instruct  plaintiff  as  to  the 
character  of  the  dressing.  However,  as  the 
judgment  must  be  reversed  under  other  as- 
sign  men  ts  of  error,  and  as  the  defects  com- 
plained of  may  be  avoided  by  making  the 
allegation  inore  definite  and  certain,  we 
will  not  say  whether  such  defect  Is  sufficient 
to  justify  a  rerersaL 

[1]  The  decUdTe  question  involved  is  wheth- 
er the  conrfs  failure  to  instruct  the  Jury, 
"if  they  found  from  the  evidence  and  from 
all  the  surrounding  drcumstances  and  under 
the  surrounding  conditions  the  plaintiff  had 
Diligently  contributed  to  the  injuries  re- 
ceived, that,  in  that  event,  he  could  not  re- 
cover," is  suQIclent  to  Justify  a  reversal  in 
the  face  of  the  whole  charge.  In  paragraph 
6  the  court  Instructed  the  jury  as  follows: 
"If  you  find  and  believe  from  the  evidence 
by  fair  preponderance  thereof  that  the  plain- 
tiff, while  working  for  the  defendant  in  its 
mill,  as  charged  In  his  petition,  suffered  the 
injury  complained  of,  and  at  the  time  of 
snch  Injury  was  free  from  negligence  on  his 
part,  as  the  same  has  been  hereinbefore  de- 
fined, but  that  such  Injury  was  the  direct 
and  proximate  result  of  the  negligence  of 
the  defendant,  as  the  same  has  been  herein- 
before defined,  then  yon  are  Instructed  that 
the  plaintiff  would  be  entitled  to  recover 
herein,  and,  if  you  so  find  and  believe  from 
the  evidence,  you  will  return  a  verdict  In 
favor  of  the  plaintiff  for  such  sum  as  you 
may  find  would  fairly  compensate  him  for 
the  Injury  sustained,  not  to  exceed  the  amount 
sued  for  in  bis  petition."  It  Is  contended  by 
I^nttfl  in  emnr  that  this  inatmction,  eitfaer 
standing  alone  or  considered  in  connection 
with  the  entire  charge,  is  Insnfflciait  to  give 
tbe  Jury  to  understand  that,  If  plaintiff  wm 
guilty  of  contributory  negligence,  he  could 
not  recover.  In  the  absence  of  any  other  par- 
agraph in  the  court's  eharge,  and  in  the  ab> 
sence  of  any  language  in  Um  entire  chargeb 
by  which  the  jury  might  be  glvoi  to  know 
that  If  plaintiff  was  guilty  of  contributory 
negligence  he  could  not  reoovor,  we  think  the 
cont«atl<ni  is  well  taken.  Tbe  law  as  to 
what  constttntee  contributory  negligence  la 


fairly  stated  In  ttie  diarge^  but  tlie  eoort  nth 
where  told  tbe  Jnry  that.  If  the  plaintiff  had 
negligently  contributed  to  bis  own  Injuries, 
he  could  not  recover.  We  cannot  eetimate 
what  effect  this  failure  to  so  instruct  may 
have  had  on  tbe  jury.  It  may  have  had  no 
^ect  whatever.  It  may  have  had  no  in- 
fluence upon  tbe  jury  in  reaching  the  ver- 
dict On  the  other  hand,  it  may  have  had 
a  material  Influence,  and,  if  the  jurors  were 
Influenced  thereby,  then  whatever  Influence 
or  effect  it  had  on  their  minds  was  preju- 
dicial to  tbe  rights  of  defendant. 

The  defense  of  contributory  negligence,  un* 
der  section  6,  art  23,  of  the  Constitution, 
being  made  a  question  of  fact  to  be  deter- 
mined by  tbe  jury,  it  is  the  duty  of  the 
court  In  such  cases,  where  an  Instruction  on 
this  theory  is  asked,  to  Instruct  the  jury  that 
one  who  has  n^llgently  contributed  to  bis 
own  Injury  cannot  recover.  The  same  arbi- 
ter of  Justice  which  requires  an  lnstn;ctlon 
that  the  plaintiff  may  recover  if  the  defend* 
ant  be  found  guilty  of  negligence  also  re- 
quires an  instruction  that  plaintiff  cannot 
recover  If  he  be  found  guilty  of  negligently 
contributing  to  his  own  InJnrtea. 

It  is  also  contended  by  plaintiff  in  enoT 
that  the  plaintiff  below,  bdng  an  adult  man, 
possessing  ordinary  Intelligence,  should  have 
knovpu  the  dangers  Incident  to  this  character 
of  employment  and  should  be  held  to  have 
assumed  the  risk  of  such  dangers.  Tbls  con- 
tention, however,  cannot  be  sustained  under 
this  record. 

12]  It  is  true  as  a  matter  of  law  that  a 
servant  assumes  the  risk  of  such  dangers  as 
naturally  arise  from  the  nature  of  the  work 
to  be  performed.  But  it  is  equally  true  that 
he  does  not  assume  the  risk  of  such  dangers 
as  arise  from  the  negligence  of  tbe  master 
when  such  negligence  Is  unknown  to  the  serv- 
ant. "Where  a  person  voluntarily  enters  In- 
to a  contract  of  hiring,  he  assumes  all  th« 
risks  and  hazards  ordinarily  and  usually  In- 
cident to  such  employment,  and  will  be  pre- 
sumed to  have  contracted  with  reference  to 
such  risks  and  hazards."  20  Am.  it  Eng. 
Bna  of  Law,  100.  But  "risks  arising  ont  of 
the  negligence  of  the  master,  or  at  one  whom 
the  master  Intmsts  with  the  8opalntenda)0» 
of  his  work,  are  not  risks  ordinarily  ladduit 
to  the  employment  and  axe  not  assumed  by 
the  employe."  Id.  128.  *^hile  a  servant 
does  not  assume  the  extraordinary  and  un- 
usual risks  <a  the  employment,  the  rule  1» 
well  settled  both  in  ^gwgiawd  and  In  this  conn- 
try  that  on  accepting  employment,  he  does 
assume  all  the  ordinary  and  usual  risks  and 
perils  in^dent  thereto,  whether  it  be  danger- 
ous or  otherwise,  and  also  an  risks  which  he 
knows,  or  may.  In  the  exercise  of  reasonable 
care,  know,  to  exist,  unless  there  is  some 
agreement  to  the  contrary.  He  does  not 
however,  assume  snch  risks  as  are  created  by 
the  master's  negligence,  nor  such  as  are 
latent  or  are  only  dlacoverea  at  ttw  time 
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the  Injnry.*'  26  Cye.  1177.  However,  for  two 
reasons,  we  cannot  agree  that  the  question  of 
usninptlon  of  risk  as  a  legal  proposition  Is 
in  vol  Ted  in  this  controversy,  viz.:  First,  be- 
<»tise,  nuder  the  facts  disclosed  in  this  rec- 
ord, the  decisive  issues  were  the  question  of 
ne^lgence  on  the  part  of  defendant,  and  con- 
tributory negligence  on  the  port  of  plaintiff ; 
aeoond,  that  the  Issue  of  assumption  of  risk 
was  not  raised  by  the  pleadings.  The  de- 
foidant  did  not  plead  assuoiptlon  of  risk, 
but  pleaded  contribatory  negligence.  It  is 
tme  the  court  at  the  request  of  defendant 
gave  some  Instmctlons  on  the  question  of  a>- 
snmptlon  of  risk  whldi  were  pr^red  by 
defendant,  but  we  cannot  see  from  the  rec- 
ord wbwe  this  was  property  an  IsBoe  In  the 
casew  However,  on  the  Issue  of  contributory 
negUgence,  there  seems  to  be  a  wide  diver- 
grace  of  opinion  between  the  learned  connael 
for  plaintlft  and  defendant  onr  tlw  meaning 
of,  and  proper  ooiatniction  to  be  given  to, 
section  6,  art  23,  of  the  Constitution.  The 
effect  of  plaintiff  In  error's  contention  Is'  that 
the  rule  of  law  goierally  recognised  before 
that  time  was  not  changed  by  the  adoption 
of  tills  provlsitHi  of  the  Constitution,  and  that 
the  court  still  has  power  to  say  to  the  Jury 
whether  there  Is  or  Is  not  suflitdent  evidence 
to  constitute  contilbntoTy  ne^gence.  On  the 
other  band.  It  la  contended  by  defendant  in 
.error  "that  the  Issue  of  contrlbntory  negli- 
gence having  been  made  1^  the  answw,  and 
evidence  having  been  Introduced  thereon,  the 
court,  under  the  provisions  of  the  Constitu- 
tion, was  required  to  submit  the  laaue  to  the 
jury."  Section  6^  art  23,  of  the  Constitution, 
reads  as  follows:  "The  defense  of  contribu- 
tory negligence  or  of  assumption  of  ilsk  shall, 
in  all  cases  whatsoever,  be  a  question  of  fact, 
and  shall,  at  all  times,  be  left  to  the  jury." 
Now,  we  believe  that  this  section  of  the  Con- 
stitution means  that:  "The  defense  of  con- 
trlbntory negligence  or  of  assumption  of  risk 
shall,  In  all  cases  whatsoever,  be  a  question 
of  fact,  and  shall,  at  all  times,  be  left  to  the 
Jury."  However,  we  cannot  hold  that  the 
court  has  fully  discharged  its  duty  In  sub- 
mitting this  question  to  the  Jury,  however 
fully  the  law  may  have  been  defined,  unless 
it  also  Instructed  the  Jury  that,  Jf  they  should 
And  that  the  plaintiff  had  been  guilty  of  con- 
tributory negligence,  he  could  not  recover. 

[3]  There  Is  one  other  assignment  which 
plaintiff  in  error  urges  at  considerable  length, 
which,  in  order  to  prevent  its  arising  In  a 
future  trial,  It  might  be  well  to  settle  here, 
viz.,  that  the  court  erred  In  the  following 
instruction:  "You  are  Instructed  that,  un- 
der the  law.  It  Is  the  duty  of  the  master  to 
provide  a  servant  with  a  reasonably  safe 
place  to  work  and  with  reasonably  safe  tools 
or  appliances  with  which  to  work."  It  Is 
contended  by  plaintiff  In-  error  that  this  In- 
struction Is  erroneous  and  vicious,  In  that  It 
instructs  the  Jury  that  the  master  must  fur- 
nish a  place  reasonably  safe,  whereas  Us  dn- 
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ty  Is  only  to  use  reasonable  cave  In  furnish- 
ing such  a  place.  The  materiality  of  tills 
distinction  has  not  been  generally  recognized 
by  the  courts.  The  two  terms,  "reasonably 
safe  place"  and  "reasonable  care  in  providing 
a  safe  place,"  as  a  general  rule  have  been 
used  interchangeably.  Some  of  tbe  standard 
text  works  use  the  term  "reasonably  safe 
place"  as  the  adopted  ruie.  Others  use  the 
two  terms  interchangeably.  In  20  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  56,  we  find  the 
following  text  supported  by  more  than  200 
decisions  from  37  different  states,  and  froai 
the  United  States  Supreme  Court  and  the 
courts  of  Canada  and  England,  viz.:  "lu  ac* 
cordance  with  the  rule  that  reasonable  care 
must  be  taken  to  inrotoet  one's  servants  from 
injury,  masteia  owe  to  tfa^  swvanta  the 
duty  of  providing  them  with  a  reasonably 
safe  place  in  which  to  wotk,  and  of  maln< 
talnlng  it  in  a  reasonably  saf^  condition  dar- 
ing the  employment,  having  regard  to  the 
charactw  of  the  aetvUm  required,  and  the 
dangers  tiiat  a  reasonably  pmdoit  man 
would  aivnkend  under  the  drcumstancea  of 
eadi  particnlu  case.  This  Is  a  poaitire  duty 
whldi  the  master  owee,  and  to  not  one  of 
the  perils  w  risks  assumed  by  a  servant  in 
his  contract  of  employment;  and  the  servant 
Is  entiUed  to  rely  upon  the  assumption  that 
the  master  has  performed  the  duty  Imposed 
on  btm  by  law,  of  providing  a  reasonably 
safe  place  to  work."  In  26  Cyc.  1097,  the 
following  rule  is  stated:  "It  Is  the  positive 
duty  of  a  master  to  famish  his  servant  with 
reasonably  safe  Instrumentalities  wherewith, 
and  place  wherein,  to  do  his  work,  and,  in 
the  performance  of  these  obligations  Imposed 
by  law.  It  is  essential  that  regard  should  be 
had,  not  only  to  the  character  of  the  work 
to  be  performed,  but  also  to  the  ordinary 
hazards  of  the  employment;  and  the  serv- 
ant may  assume  that  the  master  has  per- 
formed his  duty."  This  rule  Is  supported  by 
decisions  from  43  states  and  from  the  Unit- 
ed States  Supreme  Court  and  the  courts  of 
Eiigland  and  Canada.  Our  own  court  In  the 
case  of  McCabe  ft  SteCT  Construction  Co.  v. 
waison,  17  Okl.  355,  87  Pac.  320,  uses  the 
two  terms  Interchangeably  or  treats  the 
terms  as  having  the  same  legal  effect.  In 
the  course  of  the  opinion  the  court  quotes 
from  Ruemmell-Braun  Co.  v.  Cablll,  14  Okl. 
422.  79  Fac.  280,  as  follows:  "It  Is  the  posi- 
tive duty  of  the  master  to  use  reasonable 
care  In  providing  safe  tools,  machinery 
and  appliances  to  work  with;  a  safe  place 
to  work  In,  safe  materials  to  work  on. 
*  •  *  *'  And,  after  quoting  the  above  lan- 
guage, the  court  says:  "As  above  stated,  it 
Is  now  the  fundamental  and  well-setUed  law 
of  the  land  that  It  Is  the  duty  of  the  master 
to  furnish  the  servant  safe  tools,  materials, 
and  structures  to  work  with  and  upon;  and 
to  keep  them  In  proper  repair."  In  view  of 
the  overwhelming  recognition  of  the  inter- 
changeable use  of  the  terms  "duty  to  pro- 


Digitized  by 


760 


129  PACIFIC 


BEPORTBiB 


(Okl. 


vide  a  reasonably  safe  place,"  and  "duty  to 
exercise  reasonable  care  In  providing  a  safe 
place,"  we  cannot  be  constrained  to  treat 
this  objection  of  Itself  reversible.  However, 
we  believe  the  mle  might  be  stated  with 
more  exact  correctness  by  saying:  "It  Is  the 
duty  of  the  master  to  provide  a  servant  yrith 
a  reasonably  safe  placa  to  work  and  with 
reasonably  safe  tools  and  appliances  with 
which  to  work,  taking  into  consideration  the 
nature  and  character  of  the  work  to  be 
formed  and  the  dangers  and  basards  wdl- 
narlly  arising  therefrom." 

This,  we  think,  disposes  of  the  meritorious 
contentions  urged  by  plalntiflt  in  error,  and 
for  the  reasons  herein  given,  considering  the 
record  as  a  whole,  we  do  not  believe  that 
the  decisive  issues  were  folrly  submitted  to 
the  jury.  Therefore  the  Judgm^t  Is  revers- 
ed and  the  cause  remanded. 

PBB  CURIAM.  Adopted  In  whole; 


BUTLiBIR  et  sL  v.  OKLAHOItfA  STATB 
BANK  OF  DUBANT. 

(Supteme  Ooort  of  OUahoma.   Jan.  T*  1918.) 

(ByUalnu  &y  tU  Court.) 
AFFUI.  and  EBBOB  <i  719*)— ASBIOniCBHIB  OF 

Bbbob— idtonoir  for  New  Tbiai>-Denial. 
Where  appellant  fiUIs  to  assign  in  his  pe- 
tition In  error  as  error  the  overruling  of  a  mo- 
tion for  a  new  trial,  no  question  that  seekB  to 
have  reviewed  errors  alleged  to  have  occurred 
doling  the  progress  of  the  trial  In  the  court  be- 
low Is  properv  presented  to  this  court,  and 
such  cannot  be  reviewed.  Meyer  v.  James,  29 
Okl.  7, 115  Pac  1016. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Big.  U  2968-^82,  3490;  Dec 
Dig.  719.*] 

Oommissioners*  OjHnion,  Division  No.  1. 
Error  from  Bryan  County  Court;  Charles  A. 
PUmpa.  Judge. 

Action  by  the  Oklataonia  State  Bank  of 
Durant  against  B.  O.  Butler  and  another  on 
a  note.  Judgment  for  plaintUT,  and  defend- 
ants bring  error.  Affirmed. 

Robert  Crockett  and  W.  L.  Boner,  both 
of  Dnrant,  for  plalntlCts  in  error.  Utter- 
back,  Hayes  &  MacDonald,  of  Durant;  for 
defendant  in  error. 

ROBERTSON,  0.  On  September  1,  1910, 
leave  was  given  plaintiffs  in  6rror  to  file 
an  amended  petition  in  error.  Tbe  amended 
petition  In  error  was  filed  August  1,  1911. 
On  November  22,  1911,  a  motion  was  filed 
by  defendant  In  error  to  strike  the  said 
amended  petition  in  error  from  the  files, 
which  motion  was,  by  the  court,  sustained  on 
March  D,  1912,  leaving  tbe  cause  standing 
here  on  the  original  petition  In  error.  Coun- 
sel for  defendant  In  error  now  Insist  that 
this  court  is  without  Jurisdiction  to  inquire 
into  or  consider  the  questions  raised  by  the 


original  petition  In  error,  for  that  all  ques- 
tions so  raised  require  the  examination  and. 
cousideraUon  of  the  evidence  Introduced  at 
the  trial,  and  that  i^alntiffs  in  error  have 
waived  Uie  consideration  of  such  errors  by 
falling  to  assign  in  their  petition  in  error 
the  overruling  of  their  motion  for  a  new 
trlaL  An  exandnation  of  the  record  proves 
this  contention  to  be  true.  "Where  appe- 
lant falls  to  assign  in  his  petition  in  error 
as  error  the  overruling  of  a  motion  for  a 
new  trial,  no  question  that  seeks  to  have  re- 
viewed errors  alleged  to  have  occurred  dur- 
ing the  progress  of  the  trial  in  the  court 
below,  is  properly  presented  to  this  court, 
and  such  cannot  be  reviewed."  Meyer  f. 
James,  29  Okl.  7,  IIS  Pac.  1016;  McDon- 
ald V.  Wilson,  29  Okl.  309.  116  Pac.  920  r 
Cox  V.  Lavlne,  29  Okl.  312,  U6  Pac.  920; 
Burms  v.  Funk,  29  Okl.  677,  119  Pac.  976. 
These  authorities  are  dedsive  of  the  ques- 
tion involved.  Our  Investigation,  therefore, 
is  confined  to  the  question  of  the  snffldency 
of  the  bill  of  particulars,  which  Is  tbe  usual 
and  ordinary  form  of  a  declaration  on  a 
promissory  note.  It  was  not  challenged  by 
motion  or  demurr».  The  execution  of  the 
note  l8  oxpressly  admitted  by  the  answer. 
Tbe  answer  raises  Issues  of  fact  whldi 
were  beard  and  determined  by  the  jury,  and 
the  consideration  of  whidi,  in  this  court,  as 
has  been  seen  above  has  been  waived. 

The  judgment  Is  regular  on  its  face,  the 
court  had  Jurisdiction  of  the  subject-matter 
and  the  parties,  and,  percdving  no  error  in 
tbe  record,  tbe  ivSgmeat  should  be  afflrmed. 

FEB  GUBIAM.   Adc^ited  In  wboltt. 


DATIS  et  aL  V.  NORTON. 
(Sn^eme  Court  of  Oklahoma.   Jan.  7,  1918.) 

(SvlUtliua  ly  the  Court.) 

1.  JUSTICKS  OF  THS  PBAOB  171*)— APFBAL— 

Rbtbiai<— Tbiai,  De  Novo. 

Section  14  of  article  7  ftf  the  Constitution 
of  Oklahoma  requires  all  cases  appealed  from 
a  court  of  a  Justice      the  peace  to  be  tried 

de  novo  in  the  county  court 

[Ed.  Note. — For  other  cases,  see  Jostices  of 
the  Peace,  Cent  Dig.  H  665-657;  Dec.  Dig. 
i  171.*] 

2.  JUSnCEB  OF  THX  PEAOK  ^  127*)— JUOQ- 
HKHT— VACATXOir. 

Where  a  Judgment  is  rendered  before  a 
justice  of  the  peace  for  the  plaintiff.  In  the 
absence  of  the  defendants,  two  in  number,  and 
one  of  them  on  tbe  same  day  appeared  and 
filed  a  motioD  to  vacate  the  Judgment  and 
which  motion,  made  in  compliance  with  the  re- 
quirementa  of  section  6380,  Comp.  Laws  1909, 
is  sustained,  and  a  notice  served  upon  tbe  plain- 
tiff, signed  by  both  defendants,  it  must  affirma- 
tively appear  that  the  Judgment  waa  only  set 
aside  as  to  the  person  asldng  it  otherwise  It 
will  be  deemed  set  aside  as  to  both  defendanta 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  8  401 ;  Dec  Dig.  1 127.*] 


•For  other  oasw  wa  same  bvlo  moA  seotlon  NUHUSR  la  Dae.  Dig.  h  Am.  Dig.  Key-No.  SarlM  ft  Hep'r  loAeUB 
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3.  JusncKs  or  thz  Peace  d  169*)--Jcdo- 

HEHT  —  YAOATIOH  —  AFPBAZ.  —  BOND  — 

SHjng— Teus. 

Wliere  a  judgment  is  lo  vacated,  and  no- 
tice served  in  compliance  with  the  statute,  and 
the  case  afterwards  comes  on  for  trial^  and  the 
justice  thereupon  attempts  to  rescind  his  former 
action  in  vacating  said  Jndgment,  and  to  rein- 
state his  former  jadipoaent,  and  an  appeal  is 
prosecuted  from  said  latter  judgment,  It  is  er- 
ror for  tiie  countr  court  to  dismiss  said  appeal 
for  the  reason  that  the  appeal  bond  was  not 
filed  and  approved  within  10  days  of  the  rendi- 
tion of  the  original  judgment ;  the  aopeal  bdng 
proseented  from  the  final  order  resonding  the 
<»d6r  vacating  the  jo^ment  ami  attempting 
Its  reinstatement,  the  ameal  bond  beins  filed 
and  approved  wiUdn  10  days  from  rendinon  of 
said  final  order. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  {g  650-578;  Dec.  Dig. 
S  150.*] 

4.  JuDOicBNT  (8  1*}— What  OOHsriTDTEa. 

A  judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action.  Section 
5916,  Comp.  Laws  1909. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1.  8,  4 ;  Dec  Dig.  1 1.* 

For  other  definitions,  see  Words  and  Pbraaes, 
ToL  4,  pp.  3827-3842 ;  voL  8*  pp.  7685,  7696.] 

Oommtesioiiflra'  Optnlon,  DIvIbIod  No.  1. 
Error  from  Sembude  Oonnty  Conrt;  T.  8. 
Oobb,  Jadg& 

Action  by  Sam  Norton  against  Bob  Davis 
and  anotber.  Vrom  a  Justice's  Jndgment  in 
ftiTor  of  plaintiff,  defendants  appeal  to  the 
coaat7  court,  where  the  appeal  was  dismissed, 
and,  from  the  order  of  dlsthlssal*  defendants 
bring  error.  Rerased  and  remanded. 

J.  A.  BiUur,  <a  W«woka*  tor  plalntlflfe  In 
OTor. 


8HABP,a  Judgment  befbre  the  justice  ctf 
the  peace  wu  raidraed  November  9,  IfiOO,  In 
the  defendants'  abeoioe.  On  the  same  day 
the  defendant  Bob  Davis  filed,  a  motion,  duly 
verified,  asking  that  said  Judgment  be  vacat- 
ed and  set  asida  This  affidavit  was  in  nm- 
Buance  of  the  provisions  of,  and  In  comiOl* 
ance  with  the  requirements  of,  section  9880, 
Oomp.  Laws  1909.  Upon  beHag  filed  before 
said  Justice  of  the  peace^  an  order  was  made 
sustaining  the  motion,  and  the  Jndipnent  so 
r«idered  was  set  aside,  and  the  case  set  for 
healing  on  November  18, 1909.  On  said  last- 
mentioned  day  notice  was  served  on  plaintiff 
by  defendants,  as  required  by  the  fourth  sub- 
dtvtslon  of  said  section  6880.  On  the  same 
day  plaintiff  filed  what  he  termed  a  special 
appearance.  In  which  it  was  sought  to  have 
the  order  setting  aside  the  Jndgmoit  vacated, 
and  to  have  the  conrt  decline  to  assume  for* 
ther  Jurisdiction  of  the  cause.  Pursuant  to 
defendants'  notice,  the  case  came  on  for  hear* 
ing  on  November  27th;  the  plaintiff  on  said 
day  filing  a  second  motion  objecting  to  the 
court  mtertainlng  farther  Jurisdiction  of  the 
cause  for  the  f<dlowing  reasons :  (1)  That  tbe 
Judgmentbadneverbeenlegallysetaside;  (2) 
that  the  conrt  had  lost  Jurisdiction;  (3)  be- 


cause no  application  to  set  aside  the  Judg- 
ment as  to  Harriet  Davis  was  evw  served  on 
plaintiff.  Plaintiff's  motion  was  sustained  by 
tbe  court,  who  made  the  following  order: 
"The  court,  after  examining  the  proceedings 
and  pleadings  in  this  case,  and  being  fnlly 
advised  in  the  prrailses,  finds  that  the  motion 
of  the  plaintiff  filed  herein  should  be  sustain- 
ed, and  that  the  court  should  decline  to  take 
further  Jurisdiction  in  this  cause.  It  Is  there- 
fore ordered  that  this  cause  stand  upon  the 
original  Judgmrat  rendered  In  this  case 
against  the  defendant,  and  In  favor  of  the 
plaintiff,  dated  November  27,  1009."  From 
this  Judgment,  an  appeal  was  taken  to  the 
county  court;  appeal  bond  being  filed  and 
approved  November  20th  thereafter.  The 
case  coming  on  for  trial  In  the  county  court, 
the  defendants  filed  a  motion  asking  that 
the  appeal  be  dismissed  for  the  reasons: 
(1)  That  no  &p[>eal  would  He  from  the  Judg- 
ment rendered  November  9th,  the  court's  ac- 
tion, if  reviewable  at  all,  being  upon  bill  of 
exceptions,  and  not  by  appeal;  (2)  that  the 
appeal  bond  was  not  filed  and  approved  with- 
in 10  days  of  the  rendition  of  the  judgment 
of  Noveml)er  9th.  A  second  motion  was  filed, 
which  included  the  grounds  In  the  former 
motion,  and,  in  addition  thereto,  the  further 
ground  that  Harriet  Davis  was  not  made  a 
party  to  the  appeal.  The  motions  were  sus- 
tained, and  defendants  appeal  dismissed. 

[1]  The  first  question  raised  by  the  motion 
to  dismiss  tbe  appe^  is  decided  advers^y  to 
defwdant  In  error  upon  the  authority  of 
Redus  V.  MaUIson,  30  OkL  721, 121  Pac.  258; 
Patten  v.  Oagle,  82  OkL  499,  122  Pac.  154; 
Gulf  Pipe  line  Co.  v.  Yanderberg,  28  Okl. 
637, 115  Pac.  782,  S4  L.  B.  A.  (N.  8.)  661,  Ann. 
Caa  1912D.  407;  section  14,  art  7,  of  the 
Constitution  of  Oklahoma,  requiring  that  all 
cases  aKiealed  from  a  court  of  a  Justice  of  a 
peace  be  tried  de  novo  in  the  ooun^  court 

[I]  The  second  contention  is  not  supported 
by  the  record.  a%e  final  Judgm^t  was  ren- 
dered November  27th,  and  the  appeal  bond 
filed  and  approved  by  the  Justice  of  the  peace, 
before  whom  the  action  was  pending,  on  No- 
vember 29th  thereafter.  Plalntifrs  bill  of 
particulars  asked  for  a  Judgment  against 
both  Bob  and  Harrtet  Davis.  Tba  Judgment 
of  November  9th  presumably  was  taken 
against  both  defmdants,  though  neither  are 
named;  simply  a  Judgment  for  the  plaintiff 
for  the  iminedlate  possession  of  the  com,  or 
Its  valuer  $13S^  imd  costs  of  suit;  taxed  at 
f46^  This  Judgment  was  set  aside  on  the 
motitm  of  defendant  Bob  Davis;  said  motion 
being  in  part  as  follows:  "Otmies  now  Boh 
Davis,  one  of  the  defendants  In  the  above- 
stated  case,  who,  after  being  duly  sworn,  de- 
poses and  says  on  oath  that  the  Judgment 
rradered  against  the  dtf ^dants  in  the  above- 
stated  case  was  upon  default;  n^th^  of  these 
defradants  were  present,  either  In  person  or 
by  counsel.   *  •   •  **  The  notice  served  on 
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plaintiff  fm  Nor^lMr  18th  was  dgned  1^ 
both  Bob  Davlfl  ana  Harriet  DfiTls.  We  think 
there  was  anffldoit  warrant  for  the  court 
Betting  aside  the  jndGgmmt  In  Its  mtlrety. 
The  drfendants  were  alike  affected  by  the 
Jndgmtat,  and  It  la  unnecesury  that  eadi  of 
thou  aKiear  and  comply  with  the  statute  be: 
fore  the  court  could  make  an  order  binding 
upon  both.  Sedlon  178S,  Bums*  Ann.  Stats, 
of  Indiana  1008,  la  not  unlike  section  6880 
of  oat  atfttatea.  In  Robinson  t.  Snyder  et  al., 
97  Ind.  S6,  It  waa  held  that  where  &  Juldg- 
ment  by  default  before  a  Justice  of  the  peace 
is  rendered  upon  a  parllienhlp  note  against 
both  partners,  and  one  of  them  within  10 
days  thereafter  aKwars,  pays  the  costs,  and 
mores  to  set  aside  the  Judgment  which  is 
done,  It  must  aillrmatiTely  appear  that  such 
judgment  was  only  set  aside  as  to  the  person 
asking  it,  otherwise  It  would  be  deemed  to  be 
set  aside  wi  to  both  defendants.  Obvlonsly 
the  appearance  of  Bob  Davis  was  both  in  his 
own  behalf  and  that  of  his  codefendant,  Har- 
riet DaTls,  and  the  court  so  concluded  by 
its  ordor  vacating  and  setting  aside  the  judg- 
m»t  without  limitation  or  reference  to  el- 
thw  one  of  said  defmdants.  It  was  unneces- 
sary for  Harriet  Davis  in  person  to  have 
joined  in  the  original  motion  to  vacate  the 
judgment;  and,  as  die  was  a  party  to  the 
notice  that  was  subsequoitly  served,  no  Ir- 
regularity In  that  particular  can  be  said  to 
exist 

[3]  It  appears  that  notice  of  appeal  was 
given  on  the  day  the  judgment  was  rendered ; 
that  on  the  second  day  thereafter  appeal 
bond  was  filed  and  approved,  and  the  appeal 
allowed.  We  cannot  say,  from  the  record  be- 
fore us,  that  Harriet  Davis  was  not  a  party 
to  the  appeal,  though  under  the  authority  of 
Barnard  v.  Douglass-Whaley  Grocery  Co.,  31 
Okl.  124,  li20  Pac.  563,  this  would  not  have 
been  necessary.  The  appeal  was  from  the 
order  of  Novembv  27th,  which  attempted  to 
reinstate  the  former  orda  of  Ot»  0th.  Until 


BBPOBTEB  COkL 

the  order  of  the  27th  waa  made,  there  was  no 
judgment  against  elOitfo^  said  defendants.  It 
was  the  order  ttf  that  day  that  was  flnal,  and 
ftmn  which  tiie  appeal  was  taken.  We  had 
occasion  to  investigate  a  very  rtmllar  ques- 
tlOB  in  Fooshee  ft  Bmns«i  t.  Smith,  124  Fae 
1070^  where  It  was  observed:  *1!b»  ranaln- 
Ing  question  is.  Was  the  judgmoit  from 
which  the  aiveal  was  takoi  such  a  final  judg- 
ment from  which  an  appeal  could  be  prose- 
cuted? Section  638^  Comp.  Laws  1000,  pro- 
vides: 'In  all  cases  not  otherwise  especially 
provided  for  by  law,  elthv  par^  may  ap- 
peal  from  the  final  Judgment  of  the  Justice  of 
the  peace  to  the  county  court  of  tile  county 
where  the  judgment  waa  rendered.  •  •  •  * 
While  section  6396  provides:  'An  appeal  may 
be  taken  from  the  final  Judgmoit  of  a  justice 
of  the  peace  in  any  case^  exc^t  In  cases 
herelnaftw  stated,  In  whldi  no  appeal  shall 
be  allowed:  First,  on  judgments  roidered  on 
etmfession ;  second,  in  jury  trials,  where  nei- 
ther par^  claims  In  his  bill  ot  particulars 
a  sum  exceeding  twenty  dollars.*  Section 
6066  provides:  'A  judgment  rendered,  or  final 
order  made^  by  a  jnsUoe  of  the  peac^  or  any 
other  tribunal,  board  or  <^cer  exercising  ju- 
dicial functions,  and  inferior  In  jurisdiction 
to  the  district  court  <county  court),  may  be 
reversed,  vacated  or  modified  by  the  district 
court  (coudty  court).*" 

[4]  It  was  the  jndgmoit  rendered  Novem- 
ber 27th  1^  the  justice  ot  the  peace  that  con- 
stituted the  ei-ror.  The  original  judgment 
was  proper;  the  judgment  vacating  and  set- 
ting aside  this  judgment  we  have  already 
held  was  propw;  no  amieal  was  prosecuted 
from  one  or  either  of  these  judgmenta  The 
vice  was  In  the  final  order,  and  It  was  fnm 
that,  and  not  from  the  original  judgmeoi^ 
that  tbe  appeal  was  prosecuted. 

The  judgment  of  tbe  trial  court  must  there- 
fore be  reversed,  and  tbe  cause  mnanded. 

PBB  CURIAM.  Adopted  In  wholtt. 
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DABIiXNG  T.  MILBS. 
<Sapnme  Oonrt  of  Ongon.    Feb.  11,  1918.) 

Atpul  akd  Bbrob  <|  1010*)— Bbtzxw— FlHD- 

IB08  or  Fact. 

There  being  any  eTidenc*  to  support  them, 
findings  of  fact,  in  an  action  at  law,  cannot  be 
reviewed,  the  credibility  of  wltnenKa  being  for 
the  coart,  trylnK  the  caM  without  a  Jury. 

[Ed.  Note.— For  other  cues,  lee  ^pcal  and 
Error,  Cent  Dig.  U  S979-^%2;  Dec  Dig.  | 
1010.*  J 

Appeal  from  Orcoit  Gonrt,  Mulbioinab 
County ;  Henry  B.  McGinn.  Judi^ 

Action  by  Iliomas  Darling  against  8.  A. 
Miles.  Judgment  tot  defendant,  and  plaln- 
tUt  appeals.  Affirmed. 

Tbe  Bionce  of  ttu  complaint  1b  tbat  tbe 
defendant,  bcdng  the  owner  of  certain  lots 
In  Heasant  Ytew,  a  snhnrb  of  ttie  dty  of 
Portland,  Olsely  and  fnudnlently,  with  in- 
tent to  cheat  tba  plaintiff,  stated  to  him  that 
one  of  the  lots  was  of  certain  dlmendona 
whidi  were  greater  than  the  true  bonndarlea 
of  tha  tract;  that  tbn  plaintiff,  relying  upon 
tbe  truth  of  irtiat  the  defendant  thus  said 
and  beUevlng  the  same,  pnrchaBed  the 
ground,  and  paid  for  it  In  cash ;  and  that, 
by  reason  of  these  false  and  frandnlent  r^ 
resentatlonB  knowingly  made  by  the  defend- 
ant and  relied  upon  by  the  plaintiff,  the  lat- 
ter has  been  damaged  In  tbe  sum  of  9400: 
TbB  material  allegations  of  the  complaint 
having  been  traversed  by  the  answer,  tbe 
action  was  tried  by  the  court  without  a  Jury, 
resulting  in  finings  and  Judgment  ftir  tbe 
defendant,  from  vrtMti  tbe  plaintiff  appeals. 

Otto  J.  Kraemer,  of  Portland  (Chamber- 
lain, Thomas  &  Kraemer  and  Lester  W. 
Humphreys,  all  of  Portland,  on  the  brief), 
for  appellant  George  A.  Brodle,  of  Portland 
<Murphy,  Brodle  &  Swett,  of  Portland,  on 
the  brief),  for  respond^t 

BURNBTT,  J.  (after  staUng  the  facts  as 
above).  We  glean  from  the  bill  of  exceptions 
that  the  plaiuUff  put  In  his  case  on  the  tes- 
timony without  encountering  any  adverse 
ruling  of  the  court,  whereupon  the  d^endant 
moved  for  and  obtained  findings  and  Judg- 
ment in  his  favor.  The  case  is  before  us  on 
exceptions  to  the  findings  on  the  ground  that 
there  Is  no  evidence  to  sustain  any  of  them. 
These  findings  in  an  action  at  law  are  tan- 
tamount to  a  verdict  of  a  Jury,  and  we  can- 
not set  them  aside  If  after  a  regular  trial 
there  is  any  evidence  to  support  such  a  deter- 
mination of  the  facts.  An  examination  of 
the  testimony  reported  In  tbe  bill  of  excep- 
tions convinces  us  there  Is  evidence  on  both 
sides  of  at  least  one  element  of  the  disputed 
question  of  fact  namely,  as  to  whether  tbe 
defendant  made  any  statement  about  the  di- 
menslous  of  the  tract  It  would  unneces- 
sarily incumber  the  reports  to  go  through 
this  testimony  In  detail  and  comment  upon  It 
An  Ulustration  will  be  sufficient  based  on 
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the  feature  of  the  case  Jnst  mentioned.  The 
court  might  well  have  believed  tbat  the  only 
representation  about  the  matter  was  that 
contained  In  the  deed  itself,  which  makes  no 
mention  of  the  size  of  the  lot,  end  tbat,  this 
b^g  in  writing.  It  contained  all  the  in- 
ducements held  out  by  the  defendant  Tbe 
Judge  may  also  have  been  Influenced  by  tbe 
fact  that  In  all  the  letters  addressed  by  the 
plaintiff  to  the  defradant  no  intimation  is 
conveyed  that  the  latter  ever  mentioned  that 
subject  Of  course,  the  plaintiff  testified  that 
the  defendant  made  such  statements,  but  we 
cannot  Instruct  the  trial  Judge  whom  be  shall 
believe  on  issues  of  fact  or  what  weight  he 
shall  give  to  any  piece  of  testimony.  If  the 
bill  of  exceptions  bad  disclosed  that  there 
was  no  testimony  to  support  the  finding  of- 
the  trial  judge,  we  could  sustain  the  con- 
tention of  the  idalntifl,  but  mxHk  is  not  Uie 
situation  here. 
The  Judgment  is  affirmed. 

MOOBB^  J.,  did  not  participate  In  the  de- 
dsion. 


GOIUS  et  aL  v.  GONE  et  aL 
(Supreme  Court  of  Oregon.    Feb.  11,  1018.) 
TsiAZ.  (S  380*)— Waives  of  Bbbobs  and  Ib- 

BEGUUBITIES. 

Id  an  action  for'  the  possesBlon  of  land, 
where  the  parties  waived  a  jury,  and,  to  avoid 
the  necessity  of  making  formal  findings  of 
fact,  agreed,  in  open  court  that  the  court 
might  prepare  a  verdict  have  it  aimed  by  a 
bystander,-  and  make  the  record  as  if  the  trial 
had  been  had  with  a  jury,  tbe  failure  of  the 
trial  Judge  to  make  findings  of  fact  was  not 
reversible  error,  since  the  statutory  provision 
requiring  him  to  make  findings  of  fact  is  for 
the  benefit  of  tiie  aggrieved  party  on  appeal, 
and  may  be  waived  by  ttinu 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  012;  Dec  Dig.  S  880.*] 

Appeal  from  Circuit  Ooort,  Tillamook  Coun- 
ty; Geo.  H.  Burnett,  Judg& 

Action  by  B.  H.  Collfs  and  others  against 
W.  S.  Oone  and  another.  From  the  Judg- 
ment, plaintiffs  an^eaL  Affirmed. 

An  action  was  commenced  In  the  circuit 
court  for  the  recovery  of  possession  of  a  tract 
of  land  In  Tillamook  county.  Or. ;  plaintlCfs  al- 
lying that  they  are  the  owners  and  entitled 
to  the  possession  thereof,  and  that  the  defend- 
ants are  in  possession  and  wrongfully  with- 
holding the  property  from  plaintiffs.  Defend- 
ants admit  that  they  are  in  possession  of  tbe 
property,  but  deny  every  other  allegation  of 
the  complaint,  and  allege  title  thereto  by  vir- 
tue of  the  tax  sale,  and,  as  a  second  defensrw 
allege  that  they  have  been  the  owners  and  l.<v 
possession  of  tbe  premises  since  November 
1900.  Thereafter  plalntifTs  filed  a  supple 
mental  complaint,  alleging  that  since  the  fil 
ing  of  the  complaint  defendants  have  beei' 
attempting  to  dedicate  portions  of  the  prem- 
ises above  mentioned  to  public  use,  and  hcve 
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dQg  ap  the  soil  and  graded  streets  thereon, 
to  plnlntlffs'  damage  In  the  sum  of  $250. 
The  record  shows  that  the  trial  was  had  be* 
fore  a  jury,  and  a  verdict  duly  rendered  In 
favor  of  plaintiffs,  finding  that  they  are  the 
owners  In  fee  simple  and  entitled  to  the  im- 
mediate possession  of  an  undivided  one-third 
of  the  property;  that  the  defendants  are  the 
owners  in  fee  simple  and  entitled  to  the  Im- 
mediate possession  of  an  undivided  two-thirds 
thereof;  and  that  plaintiffs  have  been  dam- 
aged in  the  sum  of  $5.  Said  verdict  was 
signed,  "Wm.  D.  Bodyfelt,  Foreman."  Judg- 
ment was  rendered  accordingly.  Thereupon 
plaintiffs  filed  a  motion  for  a  new  trial, 
which,  on  November  21,  1910,  was  denied, 
and  plaintiff  were  given  nntU  December  12th 
in  which  to  serve  and  file  a  bill  of  excep- 
tions. However,  no  bill  of  exceptions  was 
filed.  After  the  appeal  was  taken,  namely, 
about  November  14,  1911,  plaintifF  filed  a  mo- 
tion for  the  entry  nunc  pro  tunc  of  an  order 
to  make  the  record  conform  to  the  facts,  said 
motion  being  heard  upon  aflldavlts  of  the  par- 
ties, their  attorneys,  and  others,  upon  which 
moUon  the  court  entered  an  order  to  the 
effect  that,  'It  appearing  to  the  court  that 
prior  to  tt^  trial  of  said  cause  it  was  agreed 
in  open  court,  in  the  presence  of  tbe  parties, 
plaintiffs  and  defmdants  herein,  by  the  at- 
torn^ of  record  for  said  partieB  plaintlffii 
and  defaidants,  that  said  cause  slionld  be 
tried  by  the  court  without  a  Jury,  but  that 
Uie  record  aAiould  be  made  as  if  the  trial  had 
been  had  with  a  Jury,  and  after  trial  thereof 
•the  court  Blu>nld  prepare  a  vodlct  and  have 
the  same  signed  by  a  tqrstander,  so  that  It 
would  be  In  the  form  of  a  verdict  of  a  Jury, 
duly  signed  by  its  foreuian  and  returned  by 
such  jury  and  recdved  by  the  court  as  tbe 
verdict  thereof,  and  that  Judguimt  should  be 
altered  thereon  as  upon  a  verdict  of  a  duly 
chosen,  Impantied,  sworn,  and  qualified  jury, 
*  *  *  and  it  appearing  to  the  court  that 
the  foregoing  does  not  otherwise  appear  In 
the  record  of  this  court,  it  is  therefore  ordw- 
ed  that  said  moUon  of  plaintitb  be  sustained, 
and,  in  order  that  the  record  of  this  cause 
may  be  corrected  to  conform  to  and  digdose 
the  facts  as  her^  stated,  it  Is  hereby  fur- 
ther ordered  that  the  record  of  this  order  be 
made  In  the  journal  of  the  said  court  as  of 
the  date  prior  to  the  trial  of  said  cause."  It 
appears  from  the  affidavits  of  the  attorneys 
for  the  respective  parties  that  when  the  case 
was  called  for  trial  the  plaintiffs  E.  H.  Coi- 
ns and  A.  Bonham,  together  with  their  at- 
torneys, and  the  defendant  W.  S.  Cone,  and 
the  attorneys  for  the  defendants,  were  pres- 
ent in  court;  that  the  parties  thereupon.  In 
open  court,  agreed  that  the  case  might  be 
tried  by  the  court  without  the  intervention  of 
a  jury;  that  the  judge  then  stated  that  he 
would  not  BO  try  the  case,  unless  the  same 
would  be  tried  and  a  verdict  prepared  and 
signed  by  some  one  to  be  selected  by  the  court 
In  the  same  manner  and  form  as  though  a 
jury  had  been  impaneled  and  sworn,  and  that 


the  same  should  appear  upon  the  records  of 
the  court  In  every  respect  as  though  a  jury 
had  been  regularly  Impaneled  and  swum  to 
try  the  cause;  that  said  statement  was  made 
by  the  court  In  open  court,  in  the  presence 
and  hearing  of  all  of  the  parties  then  present. 
Including  all  of  the  plaintiff  except  Kate 
Bonham.  The  judge  stated  that,  unless  It 
were  agreed  to  try  said  cause  in  said  man- 
ner, he  would  require  that  the  same  be  tried 
by  a  jury.  The  trial  In  the  manner  suggest- 
ed by  the  judge  was  agreed  to,  and  the  same 
was  tried  according  to  said  agreement  The 
plaintiffs  appeaL  Appellants*  attorney  here 
was  not  the  attorn^  representisg  them  In  the 
circuit  court 

H.  M.  Baterly,  of  Portland,  for  ^ipdlanta. 
T.  H.  Goyne,  of  Tillamook  (H.  T.  Botts,  of 
Tillamook,  on  the  brief),  toe  reapmdenti. 

BAKIN,  J.  (after  stating  the  facta  aa 
above).  The  <»ly  oontoition  ui^sd  by  the 
I^alnttfla  Is  that,  by  reason  of  tiw  hrr^larity 
of  the  proceedings,  the  judgmmt  tiiould  be 
reversed  and  remanded  for  a  new  trial,  be- 
cause the  court  did  not  make  findings  of  fact 
Without  appearing  to  approve  or  Indorse  the 
Insularity  of  the  proceedings  had,  we  find 
that  the  Judgment  should  be  affirmed.  It  ap- 
pears that  the  divergence  from  the  n^nlar 
form  of  iHTocedure  at  the  trial  was  agreed  to 
by  the  attorneys  in  the  presence  <tf  Uieir 
clients,  and  it  was  done  for  the  benefit  of 
the  parties,  and  to  avoid  the  necessity  of 
mpifing  formal  findings  of  fiict  We  think 
that  the  parties  should  be  bound  by  the  re- 
sult, if,  by  atipulation  or  agreement  of  the 
parties  in  a  law  case  tried  by  the  court,  the 
making  of  flndlngs  by  the  court  may  be  waiv- 
ed. They  agreed  in  open  court  that  the  pro- 
ceeding followed  might  be  adopted  to  relieve 
the  court  of  the  time  and  labor  of  making 
findings,  thereby  inducing  the  court  to  take 
up  the  trial  of  the  case.  No  wrong  Is  com- 
plained of,  other  than  as  plaintUTs  remedy 
upon  appeal  Is  affected. 

The  provision  of  the  statute  that,  In  all  ac- 
tions tried  by  the  court  without  the  Interven- 
tion of  a  Jury,  the  decision  shall  state  the 
facts  found  and  the  conclusions  of  law  sep- 
arately, without  argument  or  reason  there- 
for, is  a  provision  for  the  benefit  of  the  ag- 
grieved party.  Baylies'  Trial  Practice,  p.  279. 
And  the  rule  is  that  any  matter  that  Involves 
the  Individual  rights  of  parties  to  a  cause 
may  properly  be  made  the  subject  of  a  stipu- 
lation between  them.  They  may,  by  a  stipu- 
lation, waive  the  benefit  of  a  stetutory  or 
constitutional  provision,  rule  of  law,  or  any 
irregularities.  86  Gyc.  1285;  Baylies'  Trial 
Practice,  p^  281;  Smith  v.  Bowley,  66  Barb. 
(N.  Y.)  602.  In  legal  proceedings  parties  are 
held  by  particular  conduct  or  admissions  con- 
clusively to  have  waived  rights  which  other- 
wise they  might  have  insisted  upon.  If  Juris- 
diction to  act  exists,  and  the  only  objection 
to  Its  exercise  is  one  Intended  tor  tbe  pro- 
tection 4xf  the  partgr  complaining  thereof. 
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sncli  right  may  be  waived.  ThompBon  on 
Trials,  i  1438.  This  right  to  waive  a  rule  of 
law  or  a  constitutional  provlston  enacted  for 
his  benefit  or  protection  may  be  waived, 
where  it  is  exclusively  a  matter  of  private 
rl^t  and  does  not  involve  questions  of  pub- 
lic policy,  or  morals;  and,  having  once  walv- 
ed  It,  he  cannot  Invoke  Its  protection.  20  PI. 
&  Pr.  p.  607;  Sentenis  et  al.  v.  Ladew  et  al., 
140  N.  Y.  466,  35  N.  B.  651,  37  Am.  St  Rep. 
S71;  Bank  of  Ravenswood  v.  Hamilton  et  al., 
43  W.  Va.  78,  27  S.  E.  297;  In  re  Cooper,  93 
N.  Y.  507;  Lee  v.  •Ullotson,  24  Wend.  (N.  Y.) 
337,  35  Am.  Dea  624.  Where  parties  stipu- 
lated that  the  court's  decision  should  be  ex- 
pressed In  a  verdict,  for  the  purpose  of  re- 
lieving the  court  of  the  necessity  of  making 
formal  findings,  it  was  In  effect  an  agree- 
ment that  findings  should  not  be  required  or 
made.  The  stipulation  necessarily  operated 
as  a  waiver  of  the  findings,  and  took  the  case 
out  of  the  statute.  Blomberg  t.  Stewart,  67 
Wis.  455,  30  N.  W.  617. 

We  find  that  there  was  no  error  committed 
by  the  trial  court  of  which  plalntiffb  can  com- 
plain. The  lodgment  la  afflrmed. 


CITT  OF  PORTLAND  v.  TIGARD  et  aL 
(Supreme  Court  of  Oregon.    Feb.  11,  1913.) 
1.  BviDENCK  (I  524*)— Expert  Evidence— 

Value. 

Expert  witneabeB  may  give  their  opinions 
as  to  toe  increase  in  the  market  value  of  a 
lot  by  reason  of  a  street  improvement,  and  are 
not  mnited  to  giving  their  opinion  of  Its  value 
before  and  after  the  improvement 

tEi.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  |  2832;  De&  Dig.  {  524.*] 

3.  MumciPAX.  CoBPOUXioivs  ({  4(ffi*)— Pdb- 

UO  lUFBOVEUEHTS  —  ASSESaUEnT  OF  DAM- 
AGES—DATE. 

Where,  in  a  street  opening  proceeding  un- 
der the  Portland  charter,  the  report  of  the 
viewers  as  to  the  damages  therefrom  is  adopt> 
ed  by  the  city  council,  and  an  appeal  taken  to 
the  circuit  court,  the  damages  should  be  de- 
termined as  of  the  date  when  the  ci^  council 
adopted  such  report  and  not  of  the  date  of 
^e  trial  In  the  drcoft  court 

[Ed.  Mote.— For  other  cases,  see  Mmdclpsl 
Corporations,  Gent  Dig.  H  96&-OS1;  Dec  Dig. 
|402.*J 

8.  Evidence  (|  548*)--Expbbt  TannroirT— 

QUAUnOATIONS  OF  WITNESS. 

A  real  estate  dealer  having  charge  of  the 
sale  of  a  tract  of  platted  land  adjacent  to  the 
property  sought  to  be  condemned,  having  an 
idea  of  the  value  of  land  In  nearly  every  sec- 
tion of  the  coantry,  and  a  fair  idea  of  the 
market  value  of  property  La  the  location  of 
that  involved,  could  testify  as  to  the  value  of 
that  sought  to  be  condemned. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  8|  2356H-2358;  Dec.  Dig.  S  543.*] 

4.  BviDBHCK  (5  118*)— Valtji— Cost  Price. 

In  a  proceeding  to  assess  the  damages  for 
properl7  taken  for  a  street  testimony  as  to 
Uie  price  psld  therefor  2%  years  before  was 
property  excluded;  the  time  being  too  remote. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  U  259-296;  Dea  Dig.  {  U3.*J 


Appeal  from  Circuit  Court,  Mnltnomab 
County ;  Wm.  N  Gatens,  Judge. 

Action  by  the  City  of  Portland  against  Q 
S.  Tlgard  and  others.  Judgment  for  i^aln- 
tlff,  and  defendants  appeal.  Affirmed. 

On  April  27,  1910,  the  city  Council  of  the 
dty  of  Portland  passed  ordinance  No.  21J80, 
adopting  the  report  of  the  vlewars,  which 
said  ordinance  assessed  thebeneflts  and  dam- 
ages occaslcmed  to  adjacent  own^  hy  the 
location  and  a.:teii8lon  of  Alnsworth  areiHie. 
The  damages  and  boiefits  assessed  to  appel- 
lant are  damages  for  taking  tlie  north  20  feet 
of  lot  9,  block  80,  Piedmont  addition.  $320; 
damages  for  taking  the  soath  S8.43  fCet  of  lot 

1,  block  81,  $925;  benefits  to  balance  of  lot  1, 
block  31.  $10 ;  benefits  to  the  south  20  feet  of 
lot  2,  block  31,  $7fi.  The  defendant  appealed 
from  said  ordinance,  and  asaessmmt  to  the 
circuit  coart,  where  the  case  was  tried  be- 
fore a  Jnry,  whose  verdict  was  In  accordance 
with  the  assessment  the  viewers.  From 
Judgment  therem  the  defendant  appeals  to 
this  coart 

Balph  K.  Dxmiway,  of  Portland.  (Conrad 
P.  Olson,  of  Portland,  on  the  brief),  for 
appellants.  Frank  S.  Grant,  City  Atty.,  of 
Portland  (H.  M.  Tomllnson  and  John  F.  Ca- 
halln,  both  of  Portland,  on  the  brief),  for 
res[>ondent 

EAKTN,  J.  (after  stating  the  facts  as 
above).  Many  exceptions  were  taken  upon 
the  admissibility  of  evidence  and  to  the  in- 
structions of  the  court,  and  are  covered  by 
defendant's  brief  nnder  four  propositions. 

[1]  First  The  court  erred  In  permittiDg 
certain  witnesses  to  state  their  opinions  to 
the  jury  as  to  the  amount  of  the  benefits  and 
damages  resulting  to  the  defendant  The  ob- 
jection to  the  questions  involved  did  not  re- 
late to  the  damages  to  the  property,  but  to 
the  benefits  accruing  to  lot  2,  block  31,  wfalcfa 
did  not  abut  up<hi  the  proposed  street  The 
witnesses  Simmons  and  Slnnott  are  admitted 
to  be  expert  witnesses,  who  gave  their  opin- 
ions as  to  the  increased  market  value  of  lot 

2,  block  31,  by  reason  of  the  opening  of  the 
street  The  fact  that  they  are  expert  wit- 
nesses brings  the  admission  of  the  evidence 
within  the  decision  in  Blagen  v.  Thompson, 
23  Or.  239,  31  Pac!  647,  IS  U  B,  A.  316, 
where  Mr.  Justice  Bean  says,  at  page  255  of 
23  Or.,  at  page  653  of  81  Pac.  (18  L  B.  A. 
315):  "It  is  undoubtedly  true  as  a  general 
rule  that  a  witness  Is  only  permitted  to  tes- 
tify to  facts  within  his  own  knowledge,  and 
not  to  inferences  and  opinions,  but  to  this 
rule  there  are  certain  exceptions;  and  one 
of  these  exceptions  Is  that  when  the  value  of 
real  estate,  which  la  always  largely  a  matter 
of  opinion,  is  in  controversy,  persons  who 
are  acquainted  with  the  property  in  question, 
and  know  the  value  of  real  estate  In  the 
same  neighborhood,  are  competent  to  give 
their  opinions  as  to  its  value.  *   *   *  In 
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many  of  the  states,  In  sadi  a  ease  a  witness 
la  not  allowed  to  state  Ills  opliilon  as  to  the 
amoant  of  damages,  bnt  only  as  to  the  value 
of  the  land  before  and  after  the  contempla- 
ted iminoTement  or  bnrdm,  leaving  the  sab- 
traction  to  be  made  bj  tbe  Jury."  And  he 
dtes  with  approval  the  language  ot  Rogors 
on  Expert  Testimony,  869,  to  the  effect  that 
the  weight  of  authority  as  well  as  reason  is 
in  favor  of  allowing  the  witness  to  express 
liis  oidnion  as  to  the  amount  of  the  damages 
as  it  is  but  a  mere  mathonatlcal  calculatlou. 
This  rule  is  also  recognised  in  Barton  v. 
Severance,  22  Or.  94,  29  Pac;  201,  where  It 
Is  said:  "On  questions  of  value,  a  witness 
most  often  be  permitted  to  testify  to  an 
opinion  as  to  value,  but  the  witness  must  be 
shown  to  be  competent  to  speak  uix>n  the 
subject  He  must  have  dealt  in  or  have 
some  knowledge  of  the  artlde  ooncemlns 
which  he  speaks."  In  United  States  t.  Mo- 
Oann,  40  Or.  19,  66  Pac  274,  the  same  Jus- 
tice states  the  general  mie  as  contended  for 
by  the  defendant  here;  but  excepts  cases 
where  eq>ert  oi^lon  or  testimony  is  com- 
petent. The  role  announced  in  Blagen  v. 
Thompson,  supra,  is  cited  with  approval  by 
Hr.  Justice  McBrlde  in  Elliott  v.  Wallowa 
County,  67  Or.  243,  100  Pac.  130. 

[2]  The  second  alleged  error  Is  the  Instruc- 
tion given  to  the  Jury  to  the  effect  that  the 
damage  should  be  determined  as  of  date 
AprU  30,  1010.  the  date  the  council  adopted 
the  report  of  the  viewers,  Instead  of  the  time 
of  the  trial  in  the  circuit  court,  and  many 
authorities  are  died  in  support  of  defend- 
ant's contention;  but  the  proceedings  before 
the  viewers  and  the  council  was  the  original 
trial,  and  is  the  proper  date  at  which  to  de- 
terrame  the  value.  As  this  was  an  appeal 
to  the  circuit  court,  and  not  the  original 
trial.  It  must  be  tried  upon  the  conditions  as 
ttiey  existed  before  the  viewers.  This  is  the 
evident  contemplation  of  section  863  of  the 
charter.  Although  the  property  is  not  deem- 
ed taken  until  warrants  are  drawn  in  pay- 
ment of  damages  for  the  property  condemn- 
ed, that  does  not  mean  that  to  make  the  as- 
sessment binding  the  payment  must  be  made 
Immedlstely  upon  the  making  of  the  assess- 
ment, or  that  a  new  assessment  must  be 
made  at  the  time  of  payment.  Such  a  pro- 
ceeding would  be  impractical.  If  no  appeal 
Is  taken,  the  assessment  by  the  veiwers  Is 
the  final  one  to  be  paid,  when  the  assess- 
ments of  benefits  are  collected,  and  although 
the  appeal  may  delay  the  time  of  payment, 
at  least  as  to  appellant,  he  cannot  by  that 
act  make  a  new  date  at  which  the  damages 
are  to  be  ascertained.  This  Is  the  result  of 
the  following  authorities:  Ellsworth  et  al. 
V.  Chicago  &  I.  W.  Ry.  Oo.,  01  Iowa,  386,  59 
N.  "W.  78;  Irrigation  Co.  v.  McLaln,  69  Kan. 
334,  76  Pac.  853 ;  Matter  of  Brooklyn  Union 
El.  R.  R.  Co.,  105  App.  Dlv.  111.  93  N.  Y. 
Supp.  924 ;  Montciolr  R.  R.  Co.  v.  Benson  et 


aV96  N.  X  Law,  657;  Shannahan  v.  City 
of  Waterbary,  63  Conn.  420.  28  AtL  eu. 

[3]  The  third  contention  Is  that  the  expert 
witness  Smith  was  not  shown  to  be  qualified 
to  testify.  The  testimony  disdoees  that  he  Is 
a  real  estate  dealer,  having  charge  of  the 
sale  of  a  tract  of  platted  land  adjac«it  to 
the  i^perty  sought  to  he  condemned;  that 
his  Idea  of  values  was  largely  from  sales 
made  in  West  Piedmont,  whldi  was  the  prop- 
erty he  was  handling,  but  that  he  had  an 
idea  of  the  value  In  nearly  every  section  of 
the  country,  that  he  had  a  tait  Idea  of  the 
market  value  of  property  in  the  location  of 
this  prepay,  and  that  it  was  not  error  to 
permit  him  to  testify. 

[4]  As  to  the  fourth  contention.  It  was 
not  error  for  the  court  to  exdnde  testimony 
as  to  the  price  inid  by  the  defendant  for  the 
property  2^  years  before,  as  the  time  was 
too  remote,  and  not  a  proper  criterion  of 
present  values.  Oregon  R.  ft  N.  Ca  v.  East- 
lack  et  aL.  64  Or.  206,  102  Paa  1014.  20  Ann. 
Cas.  692. 

We  ftnd  no  error  In  the  trial,  and  the  Jodf- 
ment  is  affirmed. 


CITY  OF  PORTLAND  v.  INVESTMENT  Ca 
(Supreme  Court  of  Oregon.  Feb.  11,  1913.) 
EvxoENCB  (S  142*)— Value— Aduzbsibiutt. 

In  a  proceeding  to  asscBS  the  damages  to 
property  condemned  for  a  street,  testimony  as 
to  the  selling  price  of  lots,  three  blocks  from 
the  property  in  questioD,  and  a  part  of  a  tract 
platted  into  lots  adjoining  those  In  gnestioii, 
was  admissible  on  the  question  of  value. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Ceat  Dig.  U  416-428;  Dec.  Dig.  1  142.*] 

Appeal  tnmi  Circutt  Oonrt^  Multnomah 
County;  Wm.  N.  Oatens,  Jodgft 

Action  by  Uie  Cit?  of  Portland  against  the 
Investment  Company  for  an  assessment  of 
damages  for  property  condemned  tar  a  streets 
From  the  Judgment,  defendant  appeals.  Af- 
firm ed- 

Ralph  R.  Dunlway,  of  Portland  (Conrad 
P.  Olson,  of  Portland,  on  the  brief),  for  ai^ 
pellant  Frank  S.  Grant,  of  PorUand  (H.  M. 
Tomllnson  and  John  F.  Cahailn,  both  of  Port> 
land,  on  tlie  brief},  for  respondent 

EAKIN,  J.  With  the  exception  that  this 
case  relates  to  a  different  street  In  the  same 
locality,  the  Issues  therein  are  identical  with 
those  in  the  case  of  Portland  v.  TIgard,  U9 
Pac  755,  the  opinion  In  which  was  filed  this 
day.  Reference  is  made  to  the  said  opinion 
for  the  statement  of  facts  and  the  points  de- 
cided. On  the  appeal  in  this  case  one  addi- 
tional error  In  the  admission  of  testimony 
of  J.  U  Pettlnger,  who  was  called  as  an  ex- 
pert witness,  Is  relied  on.  After  qualify- 
ing and  testifying  to  the  value  of  the  lots 
in  question,  as  further  evidence  of  the  values, 
he  was  asked  as  to  sales  of  lots  in  that  Im- 
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mediate  locality  about  that  time,  to  which  he 
answered  that  he  liad  sold  for  f600  each  lots 
5  and  6,  block  9,  In  West  Piedmont,  three 
blocks  from  the  property  In  qoestlon.  The 
ground  of  this  exception  is  that  the  lots 
sold  were  not  in  the  same  locality,  but  they 
are  only  three  blocka  distant  therefrom,  and 
are  a  part  of  a  tract,  platted  Into  city  lots, 
that  adjoins  the  lots  in  question.  We  think 
this  indicates  that  they  are  In- the  same  local- 
ity, and  it  was  not  error  to  overrule  the  ob- 
jection as  to  the  competency  of  such  evi- 
dence. See  Oregon  R.  &  N.  Co.  v.  Bastlack, 
54  Or.  205,  102  Pac.  1014,  20  Ann.  Gas.  tt82, 
where  ttie  question  Is  discussed. 
The  Judgment  la  afflrmed. 


BELL  T.  PAQUET  et  aL 
(Supreme  Court  of  Oregon.    Feb.  11.  1913.) 

Tbial  ({  260*)— Refusal  or  iNsraucrions. 

The  refusal  of  requested  mBtructions  In 
a  personal  injury  case  was  not  error,  where 
the  instructionB  given,  taken  as  a  whole,  fairly 
covered  the  issues,  and  the  requested  instrac- 
tioQs  would  not  and  should  not  have  affected 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  fSSl-eSB;  Dec.  Dig.  f  260.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Jolm  P.  Kavanaughi,  Judge. 

Action  by  William  Bell  against  Joseph 
Paquet  and  others.  From  a  judgment  for 
plalutlfT,  defendants  appeal.  Affirmed. 

Harry  Beckett,  of  Portland  (Wilbur,  Spli- 
cer &  Dibble,  of  Portland,  on  the  brief),  for 
appdlants.  Claude  Strahau,  of  Portland 
(Strahan  &  Seton.  of  Portland,  on  the  brl^, 
for  respondent 

PER  CURIAM.  This  Is  an  action  for  dam- 
ages for  personal  injuries.  Exceptions  are 
taken  to  the  refusal  of  various  instructions 
requested  by  defendant  We  have  carefully 
examined  the  testimony  in  the  case  and  the 
Instructions  requested,  and  are  of  the  opin- 
ion that,  taken  as  a  whole,  the  instructions 
given  fairly  cover  the  Issues,  and  tliat  the 
giving  of  the  Instructions  requested  would 
not  liave  affected  the  verdict  and  should  not 
have  affected  it 

No  new  questions  of  law  are  Involved,  and 
in  accordance  with  section  8,  art  7,  of  the 
Constitution,  as  amended  November  8,  1910 
(Laws  of  1911,  p.  7).  the  Judgment  la  affirmed. 


SORENSON  V.  SMITH. 

(Supreme  Ckrart  ot  Oregon.     Feb.  11,  1918.) 

L  BBOEEBB   (I  8*)— OOMHISSIOIt— QVIDBNOE— 
EHPLOTHSnr. 

Evidence,  in  an  action  for  a  real  estate 
broker's  commission,  held  to  show  that  plain- 
tiff's assignor  was  never  employed  1^  the  de- 
foDdant  owner. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  «  9;  Dec  Dig.  |  8.*i 


2.  Beoksbs  (1 18*)— BiuFLomBnT  Oontbact— 

CONBTKnOKIOIT. 

The  power  of  a  real  estate  broker  to  grant 
an  option  for  a  limited  time,  and  to  extend  such 
time,  is  in  the  nature  of  a  personal  trust,  so  as 
to  negative  an  implied  power  to  appoint  a  sub- 
agent  for  whose  services  the  principal  will  be 
liable. 

[Ed.  Note^For  other  cases,  see  Brokers, 
Cent  Dig.  i  7;  Dee.  Dig.  f  18*] 

3.  Tbial  ({  89*)— Exahiicatzon  or  Wiiinas- 
Es— Anbwib  Koi  BsapoNsiVE— MonoH  TO 
Stbike. 

When  a  witness  answers  a  question  before 
an  attorney  can  object,  the  proper  practice  is 
to  move  to  strike  out  the  answer,  unless  the 
court,  in  sustaining  the  objection,  also  directs 
the  jury  not  to  consider  such  answer. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  gf  228-234 ;  Dea  Dig.  S  89*\ 

4.  Bbokiibs  (§  40*)— OoMMisaiow— Liabiutt 
OF  Owner  to  Svbageni. 

Where  a  real  estate  broker,  merely  under 
his  general  authority,  employs  a  subagent  to 

Erocure  a  purchaser,  the  principal  is  not  there- 
y  made  liable  for  the  subagent  s  omimiBsion. 

[Ed.  Note.— For  other  cases,  see  Bn^rs, 
Cent  Dig.  ||  88-40;  Dec  DigTi  4a*] 

5.  Vbndoe  and  Pubohasee  n  78*)— Otfkb  to 
Sell  Land— Time  of  the  Essence. 

Time  was  of  the  essence  of  an  offer  to  sell 
land  to  a  certain  pnrchaier,  providing  he  ac- 
cepted th9  iffopoeal  within  a  time  stated. 

[Ed.  Note.— For  other  cases,  see  Tender  and 
Pordiaaer,  Cent  Dig.  ff  121-425;  Dec  Dig.  | 

6.  BSOKIM  d  9*)  —  DDBATIOir  OF  BbCPLOT- 
UENT. 

Where  a  broker  is  employed  to  procure  a 

Kurchaser  within  a  fixed  time,  his  agency,  un- 
!ss  extended,  terminates  at  the  expiration  ot 
that  time 

[Ed.  Note.— For  other  eases,  aes  Bnd^en, 
Cent  Dfg.  1 10;  Dec  Dig.  | 

7.  Bbokkbs  (S  50*)— Commissions— Liability 
or  OwNEB  TO  Subagent. 

Where  a  subagent,  employed  br  a  real  es- 
tate bn^er  under  his  general  authority,  was 
directed  by  the  broker  to  oonttnue  his  efforts 
after  an  option,  which  he  had  procured  a  pur- 
chaser to  take  on  the  land,  had  been  declared 
canceled,  the  principal  was  not  liable  for  a  com- 
mission on  a  sale  by  reas<n  of  the  subaflent^B 
acts  puxsoant  to  these  directions. 

[Ext.  Note.— For  other  cases,  see  Biokezs, 
Cent  Dig.  i  68;  Dec  Dig.  |  60.*] 

8.  BaoKEBS  a  43*)— OOHHXSSiOHS— Liabilxtt 

OF  OWNBB  TO  SUBAQENT. 

That  an  owner  conseated  to  sell  to  a  pur- 
chaser procured  by  a  subagent  of  his  broker, 
with  knowledge  that  the  purchaser  had  been  so 
procured,  did  not  constitute  a  ratification  of 
the  subagent's  employment  or  render  blm  liable 
to  the  subagent  for  a  commissiiM) j  the  provi- 
sion of  the  statute  of  frauds  (L.  O.  L.  S  808), 
that  an  oral  agreement  employing  an  agent  or 
broker  to  sell  real  estate  for  a  coEomission  shall 
be  void,  requiring  that  a  principal's  ratificati<Mi 
of  an  oral  agreement  respecting  a  broker'e  com- 
pensation be  in  writing. 

[Ed.  Note.— For  other  cases,  eee  Brokers. 
Cent.  Dig.  S  44;  Dec.  Dig.  {  43.*) 

9.  WoBDs  AND  Phbaseb— "Void." 

Where  a  statute  declares  a  particular  act 
to  be  void,  and  its  performance,  without  autlior^ 
ity,  is  denounced  as  a  misdemeanor,  for  which 
a  penalty  Is  prescribed,  the  word  "void,"  as 
thus  used,  is  occasionally  held  to  mean  what  Its 


•Tor  ether  ess«  see  isme  taple  and  swiUon  NUHBIR  In  Dwi.  Dig.  *  Am.  Dig.  Key-No.  Bvim  *  Rep'r  ladexw 


Digitized  by 


Google 


758 


129  PAOIFIO 


BBPORTBB 


(Or. 


technical  sense  would  Imply,  and  not  to  mean 
"ToidaUe."  (Gtlng  8  Woids  and  Phrases, 
7332). 

Appeal  from  Circuit  Conrt,  Multnomah 
County;  C.  U.  Gantenbeln,  Judge. 

Action  by  N.  V.  Sorensou  agalust  Charles 
A.  Smith.  From  a  Judgment  for  Edalntiff, 
defendant  appeals.  Beversed  and  dismissed. 

This  Is  an  action  by  Mrs.  N.  Y.  Sorenson 
agalDBt  G.  A.  Smith  to  recover  116,000  as 
broker's  commission  tor  Berrlces  alleged  to 
have  been  performed  by  her  hnsband  and  as- 
signor, George  Sorouon,  In  procuring  pur- 
chasers who  entered  Into  a  nlid  contract 
with  the  defendant,  whereby  they  stipulated 
to  pay  him  ¥300,000  for  his  Interest  in  real 
prop^ty  In  Douglas  county,  Or.  The  cause, 
being  at  Issue,  was  tried,  resulting  in  a  Judg- 
ment for  plaintiff  as  demanded  In  the  com- 
plaint, and  the  defendant  appeals. 

B,  R.  Glltner  and  A.  H.  Tanner,  both  of 
Portland  (Qlltner  &  Sewall,  of  Portland,  on 
the  brief),  for  appellant.  Martin  L.  Pipes, 
of  Portland  (George  A.  Pipes,  of  Portland,  on 
the  brief),  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  maintained  that  errors  were 
committed  in  denying  a  motion  for  a  judg- 
ment of  nonsuit  when  tiie  paiotlfF  had  intro- 
duced her  evidence  aud  rested,  and  in  refus- 
ing to  direct  a  verdict  for  the  defendant, 
when  the  cause  was  finally  submitted.  There 
has  been  brought  up  a  transcript  of  the  en- 
tire testimony,  which  will  be  examined  with 
referraice  to  the  application  for  an  Instruct- 
ed verdict,  since  that  request  necessarily  su- 
persedes the  motion  for  a  Judgment  of  non- 
suit The  facts  are  that  the  defendant  was 
the  owner  and  holder  of  certificates  issued  by 
the  Northern  Pacific  Railroad  Company  for 
7,480  acres  of  timber  hind  lu  township  27 
south,  of  range  2  west,  of  the  Willamette  me- 
ridian. Smith,  who  it  appears  resided  In  Min- 
nesota, employed  F.  A.  Krlbs,  a  real  estate 
broker  of  Portland,  Or.,  to  negotiate  a  sale 
of  his  estate  in  the  premises,  which  interest 
will  be  designated  herein  as  lands.  Kribs 
Informed  George  Sorenson,  who  was  engaged 
In  the  same  business  In  that  city,  that  these 
lands  were  for  sale,  and  gave  him  a  map  on 
which  the  real  property  was  represented. 
The  plalntiCTs  assignor  thereupon  procured 
J.  O.  Storey,  who  on  September  28,  1906,  was 
granted  by  Krlbs  an  oral  option  of  60  days 
within  which  to  purchase  the  premises  at 
$25  an  acre,  on  account  of  which  be  was  to 
have  paid  $50,000  before  the  expiration  of 
that  limit,  and  the  remainder  at  stated  In- 
tervals. The  time  thus  specified  was  allowed 
In  order  to  permit  an  inspection  of  the  quan- 
tity and  quality  of  the  timber  growing  on 
the  real  proper^  so  as  to  determine  Its  val- 
ue. After  a  partial  examination.  Storey  was 
reasouably  satisfied  that  the  lands  were 
worth  the  sum  demanded;  but,  being  unable 
(o  secure  a  complete  cruise  ot  several  subdi- 


visions of  the  tract  within  the  time  limited, 
be  obtained  from  Kribs  an  extension  for 
that  purpose  until  December  IS,  1906.  In 
the  meantime,  Storey  had  engaged  to  sell  the 
lands  for  (250,000  to  other  persons.  In  whose 
Interests  he  on  December  9,  1906,  offered  to 
pay  Krlbs  $10,000  as  evidence  of  good  faith, 
but  the  proposal  was  declined.  At  the  expi- 
ration of  the  time  ultimately  limited,  but  be- 
fore a  complete  inspection  of  the  timber  could 
be  made  by  Storey,  and  without  bis  offering  to 
pay  the  $50,000  required,  Kribs,  at  the  de- 
fendant's direction,  withdrew  the  lands  from 
sale,  and  so  notified  Sorenson  and  Storey. 
The  latter  on  July  7, 1907,  commenced  an  a6- 
tloD  against  Krlbs  in  the  circuit  court  of  the 
state  of  Oregon  for  Multnomah  county  to 
recover  $63,000  as  damages  for  an  allied 
breach  of  the  agreement  to  sell  and  convey 
the  land,  and  the  further  sum  of  $2,027  aM 
expenses  incurred  In  cruising  the  timber. 

A  written  contract  was  prepared  at  Min- 
neapolis July  23,  1909,  whereby  the  defend- 
ant, in  consideration  of  $300,000,  to  be  paid 
as  specified,  stipulated  to  sdl  and  assign  all 
his  interest  in  the  real  property  to  C.  P. 
Bratnober  of  that  city,  and  the  Storey-Brach- 
er  Lumber  Company,  an  Oregon  corporation, 
of  which  J.  O.  Storey  and  G.  Bracher  wfere 
respectively  the  president  and  secretary. 
This  contract,  referring  to  the  purchasers 
and  to  the  defendant,  contained  a  clause  as 
follows:  "The  vendees  agree  to  save  the  ven- 
dor harmless  from  any  claim  or  demand  on 
bim  by  any  one  save  and  excepting  Frederick 
A.  Krlbs  of  Portland,  Or.,  for  commissions 
In  the  sale  of  the  certificates  hereinbefore 
mentioned,  and  also  agree  to  save  the  said 
Frederick  A.  Krlbs  harmless  from  any  claim 
or  demand  made  by  any  one  on  him  for 
commissions  on  account  of  the  sale  of  said 
certlflcates."  This  contract  was  executed  by 
the  several  parties  to  It  at  Albany,  Or.,  Sep- 
tember 2,  1900.  Thereafter  Sorenson  assign- 
ed his  claim  for  a  commission  of  0  per  cent 
of  the  stipulated  purchase  price  to  the  plain- 
tiff, who  instituted  this  action,  which  eventu- 
ated as  hereinbefore  narrated. 

[1]  George  Sorenson  testified.  In  substance, 
that  after  December  10,  1906,  pursuant  to 
Kribs'  promise  to  pay  him  a  commission  of  6 
per  ceot  of  the  purchase  price  of  the  land, 
If  a  profitable  sale  thereof  could  be  made, 
he  continued  to  negotiate  with  Storey  until 
July,  1900,  when  Krlbs  said  to  him,  "If  you 
can  get  Storey  to  give  $300,000,  I  can  put 
the  sale  through,"  declaring,  however,  that 
Smith  should  be  personally  consulted  about 
the  matter.  This  Inforpiatlon  was  commu- 
nicated to  Storey,  who  Immediately  went  to 
Minneapolis,  where  the  terms  of  the  contract 
were  settled.  Sorenson  admitted  be  never 
conversed  with  the  defendant  until  after  the 
sale  was  consummated ;  nor  did  he  have  any 
writing  authorizing  him  to  procure  a  pur- 
chaser of  the  lands  or  promising  to  pay  him 
a  commission  in  case  of  a  sale.  This  testi- 
mony  was  corroborated  In  many  particulars 
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by  that  of  P.  A.  Erfbs,  wbo  was  asked.  In 
refereDce  to  Sorenson's  efforts,  originally  to 
procure  Storey  as  a  porchaser,  "You  acted 
upon  your  general  authority  from  Mr.  Sndtli 
to  sell  the  landr'  He  repUed,  "Yes,  sir," 
After  this  answer  was  given,  defendant's 
coansel  said,  "Now,  if  the  court  please,  I 
object  to  that  question."  A  ruling  was  then 
made  as  follows:  "The  objection  Is  sustain- 
ed," In  obedience  to  a  subpoena  duces  tecum, 
Krlbs  produced  and  identiQed  copies  of  let- 
ters which  he  had  written  to  the  defendant, 
and  also  telegrams  which  the  latter  had  sent 
to  him.  These  writings,  having  been  re- 
ceived In  evidence,  show  that,  before  the  final 
bargain  for  the  sale  of  the  land  was  con- 
cluded, Smith  knew  that  Sorenson  claimed  a 
commission  for  the  services  which  he  bad 
performed. 

J.  O,  Storey,  referring  to  the  visit  at  Min- 
neapolis to  confer  with  the  defendant  In 
July,  1909,  testlQed  as  follows:  "We  had 
agreed  on  the  negotiations  for  this  land,  and 
Mr.  Sorenson,  who  was  working  with  me  at 
that  time  to  get  this  land  In  our  bands  In 
some  shape  so  we  could  jointly  sell  It  again, 
telegrai*ed  me  and  asked  me  w^bat  shape  I 
had  It,  and  replying  I  wired:  'Have  Smith 
deal  cinched.  What  can  you  get?  Answer.'  " 
Referring  to  that  message,  be  said:  "What  I 
meant  by  that  was,  How  much  money  can 
you  get  toT  tbe  land?"  This  witness  fur- 
ther said  that  the  Storey-Bracber  Lumber 
Company  paid  no  money  for  the  lands,  and 
had  no  Interest  therein,  except  tbe  right  to 
sell  the  premises ;  that  Mr.  Bratnober  agreed 
to  buy  the  property  and  allow  us  to  sell  it: 
but  that  neither  Sorenson  nor  himself  was 
able  to  find  a  purchaser  at  the  price  demand- 
ed. Storey  received  a  letter  written  Decem- 
ber 9,  1906,  by  Sorenson,  wherein  the  writ- 
er, referring  to  Krlbs  and  to  tbe  original 
option  to  purchase  the  lands,  said:  "He 
wanted  to  divide  tbe  commission  with  me 
and  leave  you  out  of  tbe  deal.  I  told  blm 
yon  was  In  on  the  deal,  and  that  Ton  was  to 
get  an  equal  division." 

The  foregoing  Is  deemed  to  be  a  suflSdent 
statement  of  all  tbe  material  evidence  In- 
volved in  a  consideration  of  tbe  question 
whether  or  not,  under  tbe  original  option 
to  sell  the  property,  or  by  subsequent  rati- 
fication, Smith  became  liable  to  Sorenson 
for  the  payment  of  a  commission.  It  will  be 
remembered  that  tbe  defendant,  a  nonresi- 
dent of  Oregon,  appohited  F.  A.  Kribs,  a 
real  estate  broker  of  this  state,  to  sell  lands 
therein.  If  Kribs  bad  been  a  nonresident  of 
Or^n,  and  Smith  had  known  that  be  did 
not  expect  to  come  into  the  state,  U  might 
reasonably  bave  been  conclnded  that  the  se- 
lection of  tbe  agent,  under  such  circumstanc- 
es, carried  with  it,  by  necessary  Implica- 
tion, tbe  rigbt  to  delate  bis  authority  to  a 
snbagent  Tbe  modification  of  the  general 
rule  In  thla  respect  is  founded  on  the  as- 
SUmptlon  thatr  since  the  person  originally  ap- 
pointM  to  n^tiate  a  sale  ot  land  cannot,  by 
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reason  of  his  nonresldence,  be  expected  to 
visit  and  Inspect  the  real  property,  be  must 
of  necessity  select  In  bis  stead  some  one  wbo 
can  Identify  tbe  premises  to  a  prosiieclive 
purchaser.  Eastland  t.  Maney,  36  Tex.  Civ. 
App.  147,  81  S.  W.  574.  This  principle,  how- 
ever, can  have  no  application  to  tbe  cas^  at 
bar,  since  Krlbs  resided  in  tbe  state  where 
tbe  land  Is  situated. 

[2]  It  wUi  also  be  kept  In  mind  that  Krlbs 
originally  allowed  an  option  of  60  days,  and 
further  extended  the  time  In  which  the  tim- 
ber might  be  inq^ected.  Tbe  privil^e  thus 
granted  implies  a  bestowal  of  power,  the  ex- 
ercise of  which  evidences  a  personal  trust 
and  confidence  that,  in  the  absence  ot  ex- 
'press  authority,  negatives  a  right  to  appoint 
a  subagent,  for  a  performance  of  whose 
I  services  the  principal  would  be  liable.  Sto- 
ry, Agency,  H  12,  13 ;  1  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  972.  From  a  careful  examina- 
tion of  the  entire  evidence,  It  la  believed 
that  Sorenson  was  only  a  subagent,  and  that 
no  privity  existed  between  him  and  the  de* 
fendant  This  conclusion  seems  to  be  con- 
firmed by  Sorenson's  letter  to  Storey,  where- 
in he  stated  that  Kribs  wanted  to  divide 
with  tbe  writer  tbe  commission,  and  to  ex- 
clude Storey  from  any  partlcl|>ation  therein. 
The  statement  In  tbe  letter  that  Sorenson 
Iiad  told  Kribs  that  Storey  "was  in  on  the 
deal"  and  "was  to  get  an  equal  division" 
reasonably  implies  that  Krlbs,  Storey,  and 
Sorenson  were  ratably  to  share  the  expected 
commission.  The  letter  referred  to  unmis- 
takably shows  that,  for  the  services  original- 
ly performed  by  Sorenson,  he  must  have  be- 
lieved a  part  of  tbe  compensation  to  be  paid 
Kribs  would  be  shared  with  him,  and  ttiat 
he  was  only  a  subagent  of  tbe  latter. 

[3,  A]  This  deduction,  in  our  opinion,  Is 
not  defeated  by  Kritra*  r^Iy  to  tbe  inquiry, 
whereby  be  stated  that,  in  giving  Sorenson 
a  plat  of  the  lands  and  requesting  blm  to 
procure  a  purdiaser,  he  acted  upon  hia  gen- 
eral authority  from  tbe  defendant.  An  ob- 
jection was  made  to  this  answer  after  It  was 
given;  but  no  motlDn  was  made  to  strike 
It  out  When  a  witness  responds  to  a  ques- 
tion before  an  attorney  has  had  time  to  ob- 
ject to  the  inquiry,  the  vniper  practice  Is  to 
mora  to  strike  out  tbe  answer,  unless  the 
court,  In  sustalnintr  the  objection,  also  di- 
rects the  Jury  not  to  consider  the  reply  sIt- 
ea.  Tbe  testimony  referred  to  was  not  prop- 
erly elbninated;  but  In  our  opinion  the  an- 
swer was  a  legal  condudon,  and  not  the 
statemotit  of  a  material  fact  In  any  event, 
the  reply  to  the  inquiry  does  not  show  that 
Kribs  undertook  to  bind  his  principal,  nor 
does  It  native  the  conclusion  that  he  em- 
ployed Sorenson  as  a  subagent,  with  whom 
Smitb  sustained  no  relation  as  a  contracting 
party.  Mechem,  Agency,  |  197;  Barnard  t. 
Coffin,  141  Masa  37,  6  N.  E.  364,  65  Am.  Bcp. 
443. 

[I,  I]  The  original  offer  to  sell  Uie  land 
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haTlng  been  definitely  limited.  Storey's  ac- 
ceptance of  tbe  proposal  made  the  period  of 
time  so  stipulated  of  the  essence  of  tha 
agreement  Watson  t.  Brooks,  11  Or.  271, 
3  Pae.  679;  Hardy  T.  Sheedy,  S8  Or.  195, 
113  Pac  1133.  Where  the  employment  of  a 
broker  Is  thus  precisely  fixed,  his  agency 
terminates  with  the  end  of  the  time  speci- 
fied. Zelmer  v.  Antlsell,  75  Gal.  509,  17  Paa 
042;  La  Force  v.  Washington  TJniTersity, 
106  Mo.  App.  617,  81  S.  W.  209. 

[7]  Whatever  the  rule  may  be  with  respect 
to  annulling  a  real  estate  broker's  contract. 
It  will  be  kept  In  mind  that  Sorenson  testified 
that  he  was  directed  by  Krlbs  to  continue 
his  efforts  to  consummate  a  sale  of  the  prem- 
ises after  the  original  option  was  declared 
canceled.  Any  services,  however,  that  were 
performed  pursuant  to  the  latter  order  must 
be  construed  as  acts  done  by  a  subagent  at 
the  command  of  an  agent,  and  for  the  pay- 
ment of  which  the  principal  wonld  not  be 
liable. 

[8]  This  conclusion  leaves  for  considera- 
tion the  question  of  Smith's  acceptance  of 
the  purchase  price  that  was  partly  paid,  and 
his  consummation  of  a  valid  bargain  for  tbe 
sale  of  the  land,  with  full  knowledge  of  tbe 
benefit  which  he  probably  derived  from  Sor- 
enson's  endeavor  to  procure  a  purchaser. 
When  a  principal,  with  entire  comprehen- 
sion of  a  usurpation  of  authority  by  a  per- 
son who  pretends  to  act  for  bim  In  dealing 
with  his  property,  accepts  tbe  advantages 
which  might  accrue,  he  thereby  ratifies  the 
unwarranted  conduct  and  renders  himself 
liable  ft»r  all  the  burdens  that  may  result 
Hahn  V.  Guardian  Assurance  Co.,  23  Or.  676, 
32  Pac.  683,  87  Am.  St  B^  709;  Connell  v. 
HcLoughlin,  28  Or.  280.  42  Pac  218;  Bum- 
ble T.  CummlngSi  S2  Or.  203,  95  Pac.  1111. 
Any  unauthorised  act  by  an  agmt  tor  his 
prin(dpal  that  tends  to  impair  the  pnbUc 
health  or  to  corrupt  the  public  morals  Is 
Told  ab  Initio,  and  tct  that  reason  it  la  In- 
capable of  ratification,  rince  any  attempted 
approval  of  the  transaction  wonld  pecessarl- 
ly  be  contaminated  with  13ie  original  ill^li- 
tj,  thereby  making  the  principal  in  pari  de- 
licto with  the  agent  Clark  &  Skyles'  Law  of 
Agmcy,  i  115.  In  tb»  same  section  of  Uie 
work  referred  tx^  It  Is  said:  *^f,  however, 
the  act  was  one  merely  voidable  In  Its  na- 
ture, It  may  be  subsequently  ratified  bj  the 
principal,  although  tmanthorised."  Another 
text-writer.  In  discussing  this  subject,  ob- 
serves: "An  act  to  be  capable  of  ratifica- 
tion, must  be  voidable  or  defeasible  only, 
and  not  void.  That  an  act  which  oould  not 
have  been  authorized  In  the  first  Instance 
cannot  be  ratified  seems  clear,  and  upon  tills 
point  the  adjudications  ore  In  full  accord." 
Beinhart,  Agency,  |  98. 

[I]  It  Is  sometimes  said  that  any  unjusti- 
fiable conduct  of  one  person  In  disposing  of, 
or  procuring  property  tor,  or  prejudicial  or 
beneficial  to,  the  rights  of  another,  which 


act  could  have  been  previously  authorized  by 
the  latter,  may  subsequently  be  ratified  by 
him.  This  (^>servatIon  is  not  universally  ap- 
plicable, for  where  a  statute  declares  a  par- 
ticular act  to  be  void,  and  Its  performance 
without  antborlty  is  denounced  as  a  mis- 
demeanor in  the  enactment,  which  also  pre- 
scribes a  penalty  upon  convictlrai  for  a  vio- 
lation thereof,  the  word  "void,"  as  thus 
used,  is  occasionally  held  to  mean  what  Its 
technical  sense  would  imply,  and  not  voida- 
ble, thereby  rendering  the  unauthorized  act 
incapable  of  ratification.  8  Words  and 
Phrases,  7332.  Thus,  under  a  statute  mak< 
ing  it  a  misdemeanor  on  the  i)art  of  a  bro- 
ker to  earn  a  commission  for  the  sale  of  real 
property  without  written  authority,  It  was 
held  that,  in  the  absence  of  a  writing  of 
that  kind,  no  action  could  be  maintained. 
Adler  V,  Schaumborger  (Sup.)  84  N.  Y.  Sui^ 
235;  Charles  v.  Arthur  (Sup.)  84  N.  T.  Supp. 
2Si ;  Kronenberger  v.  Qulnn  (Sup.)  86  N.  T. 
Sui^.  139.  It  has  also  been  ruled  that 
wlUiout  such  written  authority,  no  recovery 
could  be  had  ou  a  quantum  meruit  Blair 
V.  Austin,  71  Neb.  401,  98  N.  W.  1040;  Bo- 
denbrock  v.  Gress,  74  N^.  409,  104  N.  W. 
758;  Barney  v.  Lasbury,  76  Neb.  701,  107 
N.  W.  989;  Whiteley  v.  Terry,  38  Mlsa  Bop. 
93,  78  N,  T.  Supp.  911. 

Under  a  section  of  a  statute  of  frauds  de- 
claring ttiat  "no  broker  or  real  estate  agent 
selling  or  exchanging  land  for  or  on  account 
of  the  owner  shall  be  entitled  to  any  com- 
mission for  tbe  same,  or  exchange  any  real 
estate  unless  the  authority  for  selling  or  ex- 
changing such  land  Is  In  writing  signed  by 
tbe  owner  or  his  andiorlsed  agent  (uid  the 
rate  of  commission  on  the  dollar  i^U  have 
been  stated  In  such  antiunity,"  It  was  de- 
termined that  In  the  absence  ol  a  previous 
written  contract,  a  subsequent  written  prom- 
ise to  pay  the  commission  was  without  con- 
sideration and  void.  Stout  v.  Hum<ilirey» 
69  N.  J.  lAw,  436,  66  AtL  281:  Lelmbach  v. 
Begner,  70  N.  J.  Iaw,  608^  67  AtL  188;  Bag- 
nole  V.  Madden,  76  N.  J.  Law,  266,  69  Aa 
967.  A  different  condoslon  was  reached  In 
the  case  of  Mulr  v.  Kane,  OS  Wash.  131, 
where,  in  ocnistniing  a  statute  providing  that 
any  ogreonent  authorising  a  broker  to  sell 
or  purchase  real  propwtr  tm  a  cmnmlsslon 
should  be  void  unless  the  omtiact  or  some 
note  or  memorandum  thereof  was  in  writing, 
It  was  decided  that  the  perfbrmanoe  of  the 
services  under  an  oral  agreement  void  un- 
der the  statute  of  frauds,  raised  a  moral  ob- 
ligation which  was  a  sofllclait  conside ration 
to  support  a  subsequent  written  promise  t» 
pay  the  stipulated  compensation.  When  an 
enactmoit  expressly  declares  that  an  agree- 
ment for  tiie  paymoit  of  a  commiaslwi  for 
securing  a  purchaser  of  land  Is  void,  nnlese 
it  is  in  writing  and  signed  by  the  ownor  of 
the  real  property,  the  rule  is  well  establish* 
ed  that  111  absence  of  a  written  con- 
tract, a  full  performance  of  the  servloes  br 
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the  broker  does  not  take  the  case  ont  of  the 
statute  of  frauds.  Mjrres  t.  Snrryhne,  67 
Oal.  657,  8  Pac.  523;  Shanklln  v.  Hall,  100 
Cnl.  26,  34  Pac.  636 ;  McGeary  t.  Satchwell, 
129  Cal.  389,  62  Pac.  58;  Dolan  v.  O'Toole, 
129  Cal.  488,  62  Pac.  92;  Beahler  v.  Clark, 
32  lod.  App.  222,  68  N.  E.  613;  Price  t. 
Walker,  43  lud.  App.  519,  88  N.  E.  78;  King 
r.  Benson,  22  Mont.  256,  66  Pac.  280;  Mar- 
shall T.  Trerise,  33  Mont.  28,  81  Pac.  400; 
BlBlr  y.  Austin,  71  Neb.  401,  98  N.  W.  IMO; 
Hodeubrock  t.  Gress,  74  Neb.  409,  104  N.  W. 
758;  Barney  v.  Lasbury,  76  Neb.  701,  107 
N.  W.  989;  Gerard-FllHo  Co.  t.  McNalr,  68 
Wash.  821,  123  Pac.  462. 

Onr  statute  of  frauds,  providlns  that: 
"In  the  following  cases  the  agreement  U 
rold  unless  the  same  or  some  note  or  mem- 
orandum thereof,  expressing  the  considera- 
tion, be  in  mitiag  and  subscribed  the 
party  to  be  charged,  or  his  lawfully  author^ 
Iced  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the 
wrltli^,  or  8econdar7  erldence  of  Its  con- 
tents In  the  cases  prescribed  by  law" — was 
amended  F^uruary  9,  1909,  by  adding  the 
following :  "An  agreement  entered  Into  snb- 
sequent  to  the  taking  effect  of  this  act.  au- 
thorizing or  employing  an  agent  or  brok» 
to  sell  or  purdiase  real  estate  for  a  ocnnmls- 
slon  <ff  a  compensation."  L.  O.  L.  |  80S. 
This  Bupplwnental  dauae  went  into  ^ect 
after  the  original  option  referred  to  herein 
was  glren,  but  before  the  flnal  bargain  for 
the  sale  ot  the  land  was  concluded- 

A  text-writer.  In  dlscusstng  the  phraseolo- 
gy of  the  common  designation  of  a  very  cel- 
ebrated English  statute,  enacted  in  1677  (29 
Car.  II,  c.  3)>  and  whldi  has  been  ad<v>ted  In 
a  more  or  less  modified  fbrm  in  nearly  all 
states  of  the  Union,  says:  "It  may  be  said 
that  an  oral  contract  within  the  statute  of 
frauds  is  not  111^1  or  void,  but  is  only  void- 
able or  nonenfOrceable;  Sudi  contracts  have 
been  likened  to  nuda  pacta.  The  lack  of  a 
writing  is  merely  a  matter  of  evidence." 
Beed,  Stat  Frauds,  I  678;  20  Gyc.  284. 
Such  an  enactment  simply  annexes  the  ne- 
cessity of  a  writing  to  the  common-law  re- 
quirement that  a  contract  must  be  based 
upon  an  adequate  consideration.  20  Gya 
281.  While  there  is  an  Irreconcilable  conflict 
In  the  decisions  with  respect  to  the  proper 
methods  of  ratl^lng  the  act  of  an  agent, 
whose  authority  should  originally  have  been 
in  writing.  It  Is  believed  that  reason  sup- 
ports the  rule  that  the  approval  by  the  prin- 
cipal of  such  act  cannot  be  predicated  upon 
the  mere  acceptance  of  the  beneflts  of  a 
bargain  concluded  for  him;  but,  when  the 
act  Is  not  declared  by  the  statute  to  be  a 
misdemeanor,  the  ratlflcatlon  must  be  evi- 
denced by  a  writing,  which  mode  of  proving 
the  act  Is  made  by  the  statute  Indlsprasa- 
ble.  Reed.  Stat.  Frauds,  |  382,  and  notes. 
An  exception  to  this  reqnlr^ent  exists  in 


cases  where  possession  of  real  property  ha» 
been  tak6n  by  a  purchaser,  who  has  made 
permanent  and  valuable  Improvements  upon 
land  pursuant  to  an  oral  contract  to  sell  and 
convey  the  premises.  This  departure  from 
the  general  precept  Is  founded  upon  the 
principle  that,  unless  specific  performance 
was  decreed  in  a  suit  instituted  for  that 
purpose,  the  purchaser  could  not  be  ade- 
quately compensated  In  an  action  at  law  to 
recover  the  damages  sustained.  Another 
reason  Is  that,  In  suits  to  enforce  the  spedflc 
performance  of  an  oral  contract  to  convey 
land,  the  possession  and  betterment  of  which 
by  a  stranger  to  the  title,  when  such  oc- 
cupancy and  Improvement  are  dearly  trace- 
able to  the  contract  relied  upon,  afford  in- 
disputable evidence  of  the  actual  or  con- 
structive assent  of  the  owner,  thereby  es- 
tabUdilng  the  purchaser's  right,  and  suffl- 
deat  in  law  to  take  the  case  out  of  the  stat- 
ute of  frauds.  Brown  v.  Lord,  7  Or.  802; 
Wagonblaat  v.  Whitney,  12  Or.  83,  6  Pa.  S90. 

The  purpose  sought  to  be  accomplished  by 
the  enactmOLt  of  the  Sn^sh  stetute  men- 
tioned was  to  prevent  the  practice  of  frauds 
whldi  were  supposed  to  be  perpetrated,  and 
to  preclude  a  resort  to  pexjurles  which  were 
believed  to  have  bem  committed  when  oral 
contracts  respecting  certain  mattera  could 
be  enforced  upon  evidence  existing  only  of 
the  recollection  of  witnesses.  It  is  thonght 
that  the  primary  object  that  induced  the 
enactment  of  our  statute,  hwdnbefore  quot- 
ed, demands  that,  where  the  original  con- 
tract respecting  the  broker's  compensation 
was  not  in  writing,  as  required,  the  ratifica- 
tion can  only  be  by  a  writing.  The  plain- 
tiff's assignor  never  having  been  employed 
by  Smith,  nor  the  services  rradered  by  Sor- 
enson  ratified  In  the  manner  Indicated,  it 
follows  that  error  was  committed  in  refus- 
ing to  direct  a  verdict  for  the  defoidant 

The  Judgment  should  therefore  be  revers- 
ed, and  the  actltm  dlsmiBsed,  and  It  is  so 
ordered. 


HOFEB  V.   SBCITH  at  aL 

(Supreme  Court  of  Oregon.  Feb.  11,  1918.) 

1.  Appux  and  Bbrob  ({  1061*)— Habuuss 
Ebbob— RuuKO  ON  Nonsuxr. 

Though  plaintiff,  when  he  rested,  had  not 
offered  sufficient  proof  to  warrant  submlsBion  of 
the  cause,  a  rnllog  denying  a  nonsoit  will  not 
be  disturbed,  where  such  failure  was  supplied 
by  evidence  snbsequently  introduced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  H  4137,  4209-4218;  Dec 
Dig.  I  1061.«1 

2.  Appkal  and  Ebrob  (S  1002*>— FiNDiNoa— 
CoNFLiCTiNo  Evidence. 

The  Supreme  Court  will  not  consider  any 
conflict  in  the  evidence;  that  being  settled  by 
the  verdict  of  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  an^ 
Etror^^Cent.  Dig.  {f  3935-8^7;  DecTDig.  | 
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3.  SlVIDSNCK  (I  208*)— ADUI88IONB. 

A  pleading  served  In  another  action,  if  ma- 
terial, may  be  used  in  evidence,  though  the  par- 
tv  Offering  such  evidence  was  not  a  par^  to 
the  action  in  which  the  pleading  was  served. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fS  713-725;  Dec  Dig.  {  20a*] 

4.  SVIDBNCB  ({  20S*)— AdUISSIONB— JUDICIAI. 

Pbocbcdihos. 
'  In  an  action  against  defendants,  as  part- 
nera,  to  recover  for  advertising,  plaintiff  offered 
in  evidence  a  complaint  filed  by  the  defendants, 
as  partners  under  the  same  firm  name,  against 
another  person,  which  alleged  that  the  com- 
plaining  partners  "were  and  now  are  conduct- 
ing a  general  real  estate  and  brokerage  boai- 
ness"  under  the  name  and  strle,  etc.,  and 
sought  to  recover  commissions  for  the  sale  of 
realty  under  an  agreement  made  in  1908;  the 
complaint  being  verified  by  one  of  the  partners 
in  Febma^,  1911.  Ueld,  that  the  complaint 
waa  admissible  in  evidence  In  the  presmt  action 
on  the  question  of  whether  defendants  were 
partners  between  December  81,  1008,  and 
August  X  1010. 

[£!d.  Notev— For  other  cases,  see  Evidoice, 
Cent.  Die  H  713-726 ;  DecTDig.  |  20a*] 

< 

Appeal  from  drcuit  Court,  Bfarlon  Coun- 
ty; Percr  R-  K^y,  Judge 

Action  by  B.  Hofer,  doing  boGdnesa  as  the 
Capital  Joamal  PnbUshlng  Company,  against 
A.  C  Smith  and  pttierB,  doing  bnslnees  as 
A.  C.  Smith  &  Co.  Prom  a  Judgment  for 
plaintiff,  defendants  appeat  Affirmed. 

This  is  an  action  to  recover  money.  The 
cause  was  tried  before  a  Jury,  and  a  verdict 
rendered  in  favor  of  plaintiff  for  $100.  From 
a  Judgment  thereon,  defeudants  appeal. 

The  complaint  la  In  the  usual  form  in  such 
<:ase8,  and  alleges,  among  other  things,  that 
plaintiff  published  advertising  matter  for  de- 
fendants in  a  daily  newspaper  iKtween  De- 
cember 31.  1908,  and  August  1,  1910;  that 
during  that  time  the  defendants  were  copart- 
ners, doing  a  general  real  estate  and  broker^ 
age  business  in  the  city  of  Salem,  Or.,  under 
the  firm  name  and  style  of  A.  C  Smith  &  Co. 
The  answer  contains  a  general  denial  of  the 
facts  alleged  In  the  complaint  Upon  the 
trial  plaintiff  introduced  evidence  tending  to 
substantiate  the  averments  of  the  complaint 
At  the  close  of  plalntlfTs  case  defendants' 
counsel  moved  for  a  nonsuit  on  the  ground 
that  there  was  no  competent  evidence  tending 
to  show  that  th^  were  partners  during  the 
time  the  services  were  rendered. 

Wm.  P.  Lord,  of  Salem,  for  appellants. 
John  D.  Turner,  of  Salem,  for  teBpondent 

BEAN,  J.  (after  stating  the  facta  as  above). 
In  order  to  show  that  the  defendants  were 
copartners  at  the  time  the  advertising  was 
don^  plaintiff  ottered  In  evidence  a  complaint 
filed  In  an  action  In  the  circuit  court  of  the 
state  of  Orison,  for  Marlon  county,  wherein 
A.  a  Smith,  W.  A.  Rutherford,  and  J.  A. 
Simpson,  partners  doing  hnslness  under  the 
firm  name  and  Btjte  of  A.  C.  Smith  &  Co.. 
were  plaintiffs,  and  one  Rineman  was  de- 
fendant It  was  alleged  therein  that  during 


the  time  mentioned  "plaintiffs  were  and  now 
are  conducting  a  general  real  estate  and 
brokerage  business  In  the  dty  of  Salem,  coun- 
ty and  state  aforesaid,  under  the  firm  name 
and  style  of  A.  O.  Smith  &  Co.,  and  duly  li- 
censed as  such  under  the  laws  of  said  dty." 
The  action  was  brought  for  the  purpose  of 
collecting  a  commission  for  the  sale  of  real 
estate,  pursuant  to  an  agreement  made  In 
May,  1908.  The  complaint  was  verified  on 
the  2l8t  day  of  February,  1911,  by  defend- 
ant J.  A.  Simpson.  This  proof  was  admitted 
over  the  objection  and  exception  of  counsel 
for  defendants.  On  behalf  of  defendants 
Simpson  and  Rutherford,  it  Is  urged  in  sup- 
port of  the  motion  for  a  nonsuit  that  the  evi- 
dence does  not  tend  to  show  that  defendants 
were  copartners  at  the  time  the  services  were 
rendered,  for  which  compensation  Is  claimed 
in  this  action.  It  appears  that  the  advertis- 
ing was  done  by  plaintiff  between  December 
31,  1008,  and  August  1,  1910.  The  only  ques- 
tion for  the  determination  of  the  court  Is 
whethw  or  not  there  was  any  evidence  show- 
ing that  the  partnovhlp  existed  betwe^  de* 
foidantB  suffldent  to  be  submitted  to  the 
Jury. 

[1]  To  determine  this  we  should  consider 
all  the  evidence  in  the  case,  tor  the  reason 
that  it  is  the  rule  in  this  state  that  although 
plaintiff  at  the  time  of  resting  may  have 
failed  to  offer  proof  sufficient  to  entitle  the 
cause  to  be  submitted  to  the  Jury,  a  ruling 
denying  such  motion  will  not  be  disturbed, 
if  the  omission  is  supplied  by  the  subsequent 
introduction  of  evidence;.  Trickey  v.  Clark, 
SO  Or.  616,  619,  93  Pac.  457;  Crosby  T. 
Portland  By.  Co.,  SS  Or.  486,  100  Fta  800^ 
101  Pac.  201. 

[2]  Aft0  the  ruling  on  the  motion  tor  a 
nonsuit,  defendants  Introduced  evidence  trad- 
ing to  controvert  that  upon  the  part  of  plain- 
tiff, and  explaining  the  dates  of  the  copart- 
nership of  defradants  aa  aUeged  In  the  com- 
plaint in  the  Blneman  Case,  clalndng  that  It 
might  be  an  error.  Defendants  ass^  that, 
while  they  were  engaged  together  in  the  real 
estate  business  prior  to  that  tim^  they  wwe 
not  copartners  until  At^st  11,  1810,  when 
a  partnership  agreement  was  executed.  This 
court  has  nothing  to  do  with  the  conflict  In 
the  eridenca  That  matter  was  settled  by 
the  verdict  of  the  Jury. 

[SI  Admissions  or  declarations  of  a  party 
contained  In  a  pleading  served  by  him  on  the 
adverse  party  In  another  case  may  be  used 
In  evidence  by  plaintiff,  though  not  a  part}- 
to  the  action  in  whi<Ui  the  pleading  was 
served,  if  it  contains  statenents  material  to 
the  Issue  on  trlaL  General  Electric  Ca  v. 
Jonathan  Cl&tk  &  Sons  (a  O.)  108  Fed.  170; 
Every  r.  Bains,  Bi  Kan.  060^  US  Pac  U4; 
16  Cya  969. 

[4]  It  appears  that  defendant  Simpson  veri- 
fied the  complaint  offoed  in  evidence,  aud 
defmdant  Rutherford  knew  ot  and  ac- 
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gnlesced  In  bringing  the  action  Id  the  Rlne- 
man  Case.  The  defendants  were  represented 
by  well-known  attorneys  In  that  case.  The 
pleading  contained  a  plain  statement  of  a 
fact  relied  and  acted  upon  by  all  of  the  de- 
fendants, and  material  to  the  issue  In  the 
case  under  consideration.  It  Is  tme  that  the 
defendants  had  the  right  to  explain  this 
statement,  which  they  attempted  to  do.  the 
issue  in  regard  to  the  copartnership  was 
plainly  submitted  to  the  Jury  by  the  trial 
court,  and  the  Jury  found  against  the  claim 
and  explanation  of  defendants  and  in '  fa- 
vor of  plalntltr.  The  circumstances  and  the 
complaint  offered  In  evidence  certainly  Indi- 
cate that  between  May,  1908,  and  February 
25, 1911,  these  defendants  were  copartners. 

Under  the  provisions  of  section  3,  article  7 
of  the  Constitution,  as  amended  November  8, 
1910  (Laws  1911,  p.  7),  no  fact  tried  by  a  Jury 
shall  be  otherwise  re-examined  in  any  court 
of  this  state,  unless  the  court  can  affirma- 
tively say  there  Is  no  evidence  to  support  the 
verdict  This  we  cannot  say  In  the  case  at 
bar.  Other  errors  are  assigned  which,  after 
a  careful  examination  of  the  record,  we  do 
not  think  are  prejudicial,  or  that  they  chang- 
ed the  reenit 

Finding  no  error  in  the  record,  the  jndg- 
xamt  of  the  lower  court  la  affirmed. 


GLADSTONE  LUMBER  CO.  v.  KELLT  et  nx. 
(Supreme  Court  of  Oregon.    Feb.  11,  1913.) 

1.  Evidence  (S  183*)— Bsst  and  Secondabt. 

Secondary  evidence  of  a  building  bond  and 
of  an  application  for  the  bond  was  improper^ 
admitted,  where  there  was  no  showing  of  dili- 
gence to  produce  the  orlglaal  Instroments,  ex- 
cept tiie  wttness'  testimony  that  he  bad  for- 
warded them  to  the  home  office  of  the  bonding 
company  in  another  state. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  n  60&-637;  Dec.  IMg.  i  183.*] 

2.  Husband  and  Wifb   (|  149*)— Wife's 

SErABATK  PSOPEBTT— LlABILITT    FOB  IIlS 

Debts. 

Where  a  husband  purchased  proper^  with 
his  wife's  money,  taking  title  in  nimself,  con- 
trary to  her  instmctions,  the  property  could 
not  be  subjected  to  hia  debts. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  »  673,  574;  Dec.  Dig.  fi 
149.*] 

8.  Bbtoppel  (I  110*)— Fuadino— NeCbssitt. 

Tfae  defense  of  estoppel  cannot  be  c<m- 
•idered  when  not  pleaded. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  S  300;  Dec.  Dig,  S  110.*] 

Appeal  from  Circuit  Court.  Multnomah 
County ;  H.  E.  McGinn,  Judge. 

Action  by  the  Gladstone  Lumber  Company, 
a  corporation,  against  J.  H.  Kelly  and  wife. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals. Affirmed, 

The  i^aintlff,  In  Its  own  rigbt  and  as  oe- 
algnee  of  sundry  claims  at  others,  recovered 
Judgment  agaluf^  the  firm  of  Kelly  St  Mahon- 
ey.   While  the  partnership  was  indebted  on 


the  original  claims,  Kelly  conveyed  to  his  wife 
certain  real  property,  the  record  title  of  which 
theretofore  was  in  the  name  of  them  both 
Jointly.  An  execution  having  been  issued  on 
the  Judgment  and  returned  unaatlsfled,  the 
plaintiff  began  this  suit  against  Kelly  and  his 
wife  to  set  aside  the  conveyance  mentioned, 
on  the  ground  that  the  husband  had  made  It 
with  latent  to  hinder,  delay,  and  defraud  his 
creditors,  and  particularly  the  plaintiff  here. 
The  answer  of  the  defendants  admitted  the 
indebtedness,  the  rendition  of  the  Judgment, 
and  the  return  of  the  execution  unsatLslSed, 
but  denied  all  the  allegations  charging  an 
attempt  to  defraud  creditors.  The  substance 
of  the  new  matter  in  the  answer  Is  to  the 
effect  that  with  mon^  which  was  her  own 
separate  property,  acquired  by  inheritance 
from  her  former  husband,  the  defendant, 
Hattie  I.  Kelly  authorized  her  present  hus- 
band, before  the  contracting  of  any  of  these 
debts,  to  buy  for  her  the  realty  in  dispute; 
that  in  pursuance  of  her  authority,  he  pur- 
chased the  tract,  taking  title  to  both  her  and 
himself  Johitly,  without  her  knowledge ;  that 
as  soon  as  she  became  aware  of  this  form 
of  the  deed,  she  demanded  of  her  husband 
ttiat  be  immediately  convey  to  her  the  title 
to  the  premises,  but  that  he  neglected  to  do 
so  until  tbe  date  mentioned  In  the  complaint, 
when  he  deeded  the  property  to  her,  as  al- 
ready requested.  The  reply  consists  only  of  a 
traverse  ot  all  the  allegations  of  new  matter 
In  tfae  answer,  except  tbe  fact  that  Kelly 
made  the  deed  to  his  wife.  The  court,  after 
trial,  made  findings  and  decree  In  favor  of 
the  defendants  and  the  plaintiff  ai^>eals. 

L.  E.  C^uch,  of  Portland,  and  O.  D.  Eby, 
of  Or^on  City,  tor  appellant  Sam  White, 
of  Portland  (Manning  &  White,  of  Portland, 
on  the  brief),  for  respondents. 

BURNETT,  J.  t1]  On  behalf  at  the  plain- 
tiff the  only  testimony  about  where  the 
real  ownership  of  the  premises  In  dispute 
was  vested  came  from  tbe  defendant  hus- 
band, whom  the  plaintiff  called  as  a  witness. 
The  plalntlft  having  thus  vouched  tar  Us 
credibility,  he  testified  very  clearly  that  the 
money  Invested  In  the  land  was  his  wife's  s^ 
arate  inroperty,  coming  to  her  from  the  estate 
of  her  former  husband;  that  he  himsdf 
did  not  invest  anything  whatever  ther^n; 
that,  without  his  wife's  knowlec^  or  consent; 
he  took  the  title  of  tbe  property  In  the  names 
of  them  both ;  and  that  as  soon  as  the  fact 
came  to  her  notice  she  demanded  of  him  a 
reconveyance  of  the  property  to  hra-  in  sever- 
alty. To  contradict  blm,  although  be  was  the 
plalntUfB  own  witness,  an  attorney  of  a 
bonding  company  was  called  by  plalntifC, 
and,  over  the  objection  of  defendant,  was 
allowed  to  testify,  without  producing  tbe 
writing,  that  in  an  aiH)Ucatlon  made  by 
Kelly  and  his  partner  to  the  company  for 
a  building  bondt  in  a  transaction  occurring 
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long  be/ore  the  Indebtedness  In  question 
arose,  a  statement  in  writing  was  made  ot 
the  property  of  the  applicants,  in  which  It 
was  set  oQt  that  the  defendant  Kelly,  the 
husband,  was  the  owner  of  the  tract  In 
question.  This  property  statement  was  not 
shown  to  have  come  to  the  knowledge  of  the 
wife,  and  was  not  signed  by  her,  although  she 
executed  the  building  bond  In  connection  with 
that  statement  Even  this  was  not  proven, 
except  by  the  attorney  witness.  No  showing 
Is  made  of  any  diligence  to  produce  the 
original  writing,  or  the  bond  which  the  de- 
fendant wife  Is  said  to  have  signed,  except 
the  statement  of  the  witness  that  a  few 
days  before  the  trial  he  had  forwarded  them 
to  the  home  office  of  the  company  in  New 
York ;  hence  the  testimony  on  that  subject 
was  Inadmissible  under  the  rule  laid  down 
in  Wiseman  v.  N.  P.  R.  B.  Co.,  20  Or.  425, 
26  Pac  272,  23  Am.  St  Rep.  135;  Harmon 
V,  Decker,  41  Or.  598,  68  Pac.  11, 1111,  93  Am. 
St  Rep.  748 ;  Price  v.  Wolfer,  83  Or.  16,  52 
Pac.  759. 

[2]  The  only  other  testimony  In  the  case 
about  the  ownership  of  the  money  Invested  In 
the  land  came  from  the  defendant  wife,  and 
she  gives  a  very  clear  statement  of  how  the 
property  from  which  the  money  was  derived 
descended  to  her  from  the  estate  of  her  for- 
mer husband.  The  effect  of  the  statements  of 
the  only  persons  who  testify  on  the  sub- 
ject is  that  the  defendant  husband  never 
Invested  a  dollar  iu  the  land,  and  that  all 
the  consideration  for  Its  purchase  was  paid 
out  of  the  wife's  separate  property,  over 
which  he  had  no  right  or  control  Althoi^h 
the  legal  title  appears  of  record  to  be  In  a 
Judgment  debtor,  only  hie  actual  Interest 
therein  Is  liable  to  a  Judgment  against  him. 
Meier  v.  Kelly,  22  Or.  136.  29  Pac.  265 ;  Dlm- 
mlck  V.  Kosenfeld,  34  Or.  101,  56  Pac.  100; 
Rugh  V.  Otteoihelmer,  6  Or.  231,  25  Am.  Rep. 
613. 

[3]  Much  space  was  devoted  In  the  platn- 
tUTs  brief  to  the  argument  that  the  defend- 
ant wife  was  estopped  from  claiming  any 
interest  in  the  property,  because  she  had 
allowed  the  property  to  stand  so  long  in  the 
name  of  her  spouse ;  but  no  estoppel  is  plead- 
ed, and  it  cannot  be  considered  here.  Rugh 
r.  Ottenhelmer,  supra ;  Remlllard  v.  Prescott 
8  Or.  37 ;  Bruce  v.  Phoenix  Ins.  Co.,  24  Or. 
486,  34  Pac.  16;  Bays  T.  Tmlson,  25  Or. 
109, 35  Pac.  26 ;  Nlckum  v.  Burckhardt  30  Or. 
464,  47  Pat  788,  48  Pac.  474,  60  Am.  St  Rep. 
822 ;  Christian  t.  Eugene,  49  Or.  170,  89  Pac. 
419.  Even  U  the  estoppel  had  been  urged  In 
the  reply,  there  was  nothing  to  sustain  It  In 
the  evidence,  except  the  incompetent  testimo- 
ny above  mentioned.  The  Judgment  debtor 
haWng  put  nothing  into  the  property,  his 
creditors  can  take  nothing  out  of  it 
The  decree  in  favor  of  the  defendants  was 
right  and  must  J:>e  aMrmed. 

BEAN,  J.,  concurs  In  the  result 


STATE  T.  DB8  OHUTISS  I<&ND  GO. 

(Supreme  Court  of  Oregon.   Feb.  11,  1913.) 
1.  PUHLIO  LaNOS  a  135*)— RXCZJUCATIOll  OF- 

Desbbt  Lands— Disposal  bt  Stais. 

_  Act  Cong.  Aug.  18,  1894,  c.  801,  28  Stet 
422  (U.  S.  Comp.  St  1901,  p.  1554),  authorised 
the  Secretary  of  the  Interior  to  contract  with 
states,  in  which  there  was  situated  desert 
lands,  to  grant  such  lands  to  the  state  as  the 
state  might  cause  to  be  irrigated,  reclaimed,  oc- 
cupied, and  cultivated  by  actual  settlers,  and 
provided  that  the  state  might  make  all  neces- 
sary contracts  to  cause  the  lands  to  be  reclaim- 
ed, and  to  induce  their  settlement  and  cultiva- 
tion. Act  Conp.  June  11,  1896,  c.  420,  29  Stat 
434,  authorized  the  state  to  create  liens  on  the 
separate  legal  subdivisions  of  land  reclaimed 
for  the  cost  of  reclamation.  Laws  1901,  p.  378 
(B.  &  a  Comp,  S  3283  et  seq.),  accepting  such 
lands,  provided  that  upon  application  by  any 
person,  company,  etc,  desiring  to  reclaim  any 
desert  lands,  the  state  land  board  should  apply 
to  the  Secretary  of  the  Interior  and  contract 
with  him  for  the  patent  of  the  lands  to  the 
state.  Section  2  authorized  the  state  land 
board  to  make  such  contracts  and  agreements, 
and  assume  such  obligations  concerning  the 
lands,  as  might  be  necessary  to  Induce  tbe  rec- 
lamation thereof,  and  to  create  liens  against 
the  separate  legal  subdivisions  (or  the  cost  of 
reclamation,  and  provided  ttiat  the  state  should 
not  be  liable  for  the  amount  ot  any  such  liens. 
Section  4  provided  that  the  state  land  board, 
on  receipt  of  the  application,  map,  etc.,  should 
contract  with  su<^  person,  company,  etc.,  for 
the  construction  of  the  works  according  to  the 
plans;  and  that  the  board  should,  by  the  con- 
tract fix  the  amount  due  such  person,  company, 
etc.,  for  the  reclamation  and  the  annual  charge 
for  maintenance  of  the  irrigation  system,  and 
create  a  lien  ai^Unst  the  separate  legal  subdivi- 
eiong  for  such  amount  Section  6  provided 
that  such  person,  company,  etc.,  should  be  en- 
titled to  enter  on  the  land  and  retain  full  pos- 
session, control,  etc.,  until  the  Uen  thereon 
should  have  been  satisfied.  Section  10  provid- 
ed that  anj;  citizen  desiring  to  purchase  any 
quarter  section  on  which  there  was  a  lien  for 
the  cost  of  reclamation  should  pay  the  pro- 
portionate amonnt  of  the  entire  lien ;  and  that 
the  holder  should  then  release  the  tract  so  paid 
for  from  the  lien.  Beld,  that  the  state  land 
board  was  not  authorized  to  insert  in  a  con- 
tract any  provision  restraining  the  alienation 
of  the  contractor's  lien  or  possessory  interest  in 
the  land ;  and  hence  a  provision  In  a  contract 
that  no  agreement  for  the  purchase  of  water 
rights  and  release  of  the  lien  or  settlement 
should  be  entered  into  between  the  contractor 
and  any  settler  until  after  the  date  of  reclama- 
tion and  notice  thereof  to  the  board  was  void, 
especially  in  view  of  Act  Feb.  24,  1B09  (Laws 
1909,  p.  377 :  L  O.  L.  S  3860  et  seq.),  revisinv 
the  law  of  1901,  and  providing,  in  section  U 
(L.  O.  L.  I  3871),  that  no  land  shall  be  open 
to  entry,  and  no  water  rights  sold  by  the  par- 
ties, under  the  contract  with  the  board,  until 
the  construction  of  the  works  Is  sufficiently  ad- 
vanced to  insure  a  water  supply,  and  the  en- 
try of  an  order  by  the  board,  openinjc  the  land 
to  entry  and  saie— this  being  a  legislative  rec- 
ognition that  there  was  no  snch  provision  in 
the  previous  law. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Ont  Dig.  H  851-862;  Dee.  Dig.  | 
135.*] 

2.  Offioehs  <|  108*)— Authoxxtt— Notxox. 
Persons  dealing  with  an  agent  of  the  state 

acting  under  a  public  law  are  bound  to  take 
notice  of  the  enactment  conferring  his  author- 
ity ;  there  Iwing  no  snch  thing  as  apparoit  aa- 
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■thorlty  in  Bach  a  public  officer,  as  tbvn  would 
'b«  In  the  case  of  an  ageot  for  a  private  party. 

[Ed.  Note.— For  other  caaes,  see  Officers, 
-Cent.  Dig.  II  163-172,  176;  Dec  Dig.  $  103.  •] 

■8.  OfTICKBa  (I  103*)— EXOBEOnfO  Adthobitt 
— EUteot.  * 

A  contract  by  a  public  officer  In  exceai  of 
the  provisioDB  of  the  statate  anthoriziiig  the 
contract  is  void,  so  far  as  it  departs  from  or 
■exceeds  the  terms  of  tlie  law. 

[IQd.  Note.— For  other  cases,  see  Offlcera, 
Cent  Dig.  K  163-172,  176 ;  Dec.  Dig.  |  103.*] 

Appeal  from  Clrcnlt  Court,  Mnltnonuh 
■Gonnty;  Henry  B.  McGinn,  Judge. 

Actltm  by  tbe  State  against  tlie  Des  Chntea 
Land  Company.  From  a  Jnd^ent  dlsmlas- 
ing  tbe  action,  the  State  appeals.  Affirmed. 

On  September  25,  1907,  tbe  defendant  en- 
tered into  a  coutract  wltti  the  then  state 
land  board  for  the  reclamation  of  certain 
-desert  lands  in  this  state  under  what  la 
known  as  the  Gary  Act  of  Congress  and  leg- 
islation of  this  state  In  pursuance  thereof. 
'That  board  having  been  supplanted  by  the 
-desert  land  board  by  virtue  of  the  act  of 
February  24,  1900,  passed  by  the  Legislative 
A.8sembly  of  Oregon,  the  latter  body,  acting 
In  the  name  of  tbe  state,  brought  thla  «alt 
to  restrain  tbe  defendant  from  violating  cer- 
tain negative  provisions  of  that  contract 
The  circuit  court  dismissed  tbe  suit  on  de» 
murrer  to  the  complaint,  and  the  state  ap- 
ipeals. 

Claude  G.  ireGolIocb,  of  Baker,  A.  Bl 
■Crawford,  At^.  Oen.  (James  W.  Crawford 
and  H.  O.  Brodie,  both  of  Salem,  on  the 
brief),  for  the  fitate.  A.  C.  Shaw  and 
-Gbartes  W.  Fulton,  both  of  Portland,  fat  re- 
spondent 

BURNETT,  J.  [11  By  the  act  of  Congress 
•«f  August  18,  1894,  entitled  **An  act  mak- 
ing appropriations  for  sundry  expenses  of 
the  government  for  the  fiscal  year  ending 
June  30,  18^,  and  for  other  purposes^"  the 
Secretary  of  the  Interior,  with  the  approval 
of  tbe  President,  was  authorized  and  em- 
powered, uiwn  proper  applications  of  certain 
states,  of  which  Oregon  was  one,  "to  contract 
and  agree  from  time  to  time  with  a  state  In 
which  there  Js  situated  desert  lands  •  •  « 
to  donate,  grant  and  patent  to  the  state  free 
•of  cost  of  survey  or  price  such  desert  lands 
not  exceeding  1,000,000  acres  In  each  state 
as  tbe  state  may  cause  to  be  Irrigated,  re- 
claimed and  occupied  and  not  less  than  20 
■acres  of  each  160-acre  tract  cultivated  by 
actual  settlers  within  ten  years  next  after 
the  passage  of  the  act  as  thoroughly  as  Is  re- 
■^uired  of  citizens  who  may  enter  under  the 
desert  land  law."  After  providing  for  tbe 
preparing  and  submitting  to  the  Secretary  of 
the  Interior  for  his  approval  plans,  specifi- 
cations, and  maps  of  the  proposed  scheme 
■ot  iirlgation,  the  act  says:  "That  any  state 
contracting  under  this  section  Is  hereby  au- 


thorised to  make  all  neoenaiy  contracts  to 
cause  the  said  lands  to  be  retimed  and  to  ■ 
induce  thdr  aettlemrat  and  cultivation  In 
accordance  with  and  subject  to  tbe  provi- 
Btons  of  this  section,  but  the  state  shall  not 
be  authorised  to  lease  any  of  said  lands  or 
use  or  dispose  of  the  same  in  any  way  what- 
ever except  to  secure  tbelr  reclamation,  cul' 
Uvatlon  and  settlement'*  Act  Aug.  18,  1894, 
e  301,  28  U.  S.  Stat  At  Large,  422  (U.  S. 
Ccunp.  St  1901,  p.  16CKQ;  Lu  O.  L.  p.  65. 
The  act  also  stipulated  that  as  fast  as  any 
state  might  furnish  satisfactory  proof  that  ' 
the  lands  are  irrigated,  reclaimed,  and  occu- 
pied by  actual  settlers  the  general  govern- 
ment will'  Issue  patents  to  the  state  or  Its 
assigns  for  such  lands ;  that  the  state  should 
not  sell  or  dispose  of  more  than  IGO  acres 
of  land  to  any  one  person;  and  that  any 
surplus  of  money  derived  by  any  one  state 
from  the  sale  of  lands  above  the  cost  of  their 
reclamation  should  be  held  as  a  trust  fund, 
to  be  applied  to  the  reclamation  of  other 
d«ert  lands  in  that  state.  The  act  of  Con- 
gress of  June  11,  1896  (29  Stat  at  Large,  434, 
c.  420),  maldng  appropriations  for  sundry 
civil  expenses  of  the  government  for  the  en- 
suing year  and  fi>r  other  purposes  made  a 
rule,  in  substance,  that  under  any  law  en- 
acted by  a  state  providing  for  tbe  reclama- 
tion of  arid  lands  pursuant  to  and  in  acc^H- 
ance  of  the  acts  of  Congress  already  men- 
tioned Hens  were  authorized  to  be  created  by 
the  state  to  which  such  lands  were  granted, 
and  by  no  other  authority  whatever,  and 
when  created  should  be  valid  against  the 
separate  legal  subdlvisfons  of  land  reclaim- 
ed for  tbe  actual  coat  and  necessary  expens- 
es of  reclamation  and  reasonable  interest 
thereon  from  the  date  of  redamatlon  until 
disposed  of  to  actual  settlers.  The  act  also 
Bpedfled  that  when  an  ample  supply  of  wa- 
ter is  actually  furnished  patents  should  Is- 
sue to  eadi  state  without  regard  to  settle- 
ment or  cultivation,  and  further  provided 
that  in  no  event  should  the  United  Statffi  be 
responsible  for  the  amount  of  the  liens  or 
liability  In  whole  or  in  part  This  legisla- 
tion is  known  in  common  parlance  as  the 
"Carey  Act" 

By  an  "act  to  provide  for  the  acceptance 
by  the  state  of  Oregon  of  certain  lands  and 
for  the  reclamation  and  disposal  of  the 
same,"  filed  in  the  office  of  the  Secretary  of 
State  February  28,  1901,  the  Legislative  As- 
sembly accepted  the  conditions  of  the  Carey 
Act  Laws  1901,  p.  378;  B.  A  C  Comp.  { 
3283  et  seq.  By  this  law  It  was  declared 
that,  upon  application  to  the  state  by  any 
person,  company,  association  or  corporation 
desiring  to  reclaim  any  of  the  desert  govern- 
ment lands  in  Oregon,  the  state  land  board 
should  make  proper  appllcatioa  to  the  Sec- 
retary of  the  Interior  and  contract  with  him 
for  the  patent  of  such  lands  to  the  state. 
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This  further  provision  appears  in  section  2 
of  the  act  (B.  &  C.  Comp.  8  3284):  "Said 
state  land  board  is  hereby  authorized  to 
make  and  enter  into  such  contracts  and 
agreements  and  to  assume  such  obligatlona 
in  relation  to  and  concerning  said  lands  as 
may  be  necessazT  to  induce  and  cause  such 
reclamation  thereof  as  is  required  br  the 
contract  with  the  Secretary  of  the  Intralor 
and  the  acts  at  Congress,  and  is  authorized 
and  empowered  to  cre&te  a  lien  or  liens 
which  when  created  shall  be  valid  on  and 
•  agnlnst  the  separate  legal  subdivisions  of 
land  reclaimed  for  the  actual  cost  and  nec- 
essary expense  of  reclamation  and  reason- 
able Interest  thereon  from  the  date  of  reda- 
matloQ  until  said  lien  shall  have  been  sat- 
isfied ;  provided,  that  in  no  event,  in  no  con- 
tingency and  under  no  circumstance  shall 
the  state  of  Oregon  be  in  any  manner  direct- 
ly or  indirectly  liable  for  any  amount  of  any 
such  Hen  or  liability  In  whole  or  In  part" 
SecUon  3  of  this  act  required  the  person  or 
corporation  desiring  to  enter  into  a  contract 
to  furnish  all  preliminary  maps,  plans,  and 
surveys  for  the  approval  of  the  Secretary  of 
the  Interior.  Section  4  reads  thus:  "Upon 
the  receipt  of  the  application,  map,  plan  of 
irrigation,  payment,  etc.,  as  provided  in  sec- 
tion 3225,  the  state  land  board  ^11  enter 
Into  a  contract  with  the  said  person,  com- 
pany of  persons,  association,  or  incorxwrat- 
ed  company  applying  therefor,  for  the  con- 
struction of  the  works  substantially  accord- 
ing to  the  plans  submitted  under  said  con- 
tract The  person,  company  of  persons,  as- 
sociation, or  Incorporated  company  entering 
Into  the  same  shall  undertake  and  agree  to 
furnish  an  ample  supply  of  water,  substan- 
tially In  accordance  with  the  plans  submit- 
ted, to  reclaim  said  lands  In  compliance  with 
the  act  granting  the  same  to  the  state,  and 
make  the  proofs  required  by  the  Secretary 
of  the  Interior  for  the  Issuance  of  patent, 
and  to  pay  all  costs  of  advertising  and  other 
expenses  incident  to  such  proof  and  api^l- 
cation  for  patent  Said  person,  company  of 
peraons,  association,  or  Incorporated  com- 
pany  shall  further  agree  and  undertake  that 
work  will  be  commenced  upon  the  ditches 
or  other  works  necessary  for  the  reclama- 
tion of  said  lands  within  six  months  after 
the  signing  of  the  contract  by  the  Secre- 
tary of  the  Interior;  that  by  the  end  of 
the  first  year  ten  per  cent  of  all  the  neces- 
sary expenditures  will  be  made,  and  that  this 
work  will  be  prosecuted  with  due  diligence 
until  complete,  and  the  proof  of  reclamation 
is  made  as  required  by  the  acts  of  Congress. 
The  state  land  board  shall,  by  said  contract, 
fix  the  amount  due  the  persons,  company  of 
persons,  association,  or  Incorporated  com- 
pany for  the  reclamation  of  said  land,  and 
the  annual  charge  for  the  maintenance  of 
the  irrigation  system,  and  create  a  Hen  which 
shall  be  valid  on  and  against  the  separate 
legal  Bubdlrisions  of  ttie  land  reclaimed  tor 
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the  amount  due  as  agreed  upon,  and  lnter«rt 
thereon  at  the  rate  of  six  (6)  per  cent  per 
annum  from  the  date  of  reclamation  until 
said  lien  shall  have  been  satisfied."  Section  6 
said  that:  "Immediately  upon  ^e  execution 
of  the  contract,  the  person,  company  of  per- 
sons, association  or  incorporated  company  un- 
dertaking the  reclamation  shall  be  entitled  to 
enter  upon  the  land  the  reclamation  <^  which 
has  been  undertaken  and  shall  have  and  retain 
the  full  possession,  control,  use  and  right  of 
occupancy  of  said  land  until  the  Uea  there- 
on shall  have  been  satisfied."  The  succeed- 
ing section  provides  for  a  forfeiture  of  the 
contract  in  case  the  contracting  party  fails 
to  complete  the  work  as  specified.  By  sec- 
tion 10  it  is  laid  down  that:  "Any  citizen  de- 
siring to  purchase  any  unsold  quarter  sec- 
tion of  desert  land  on  which  there  is  a  lien 
for  the  cost  of  reclamation  shall  pay  to  the 
holder  of  said  lien  such  proportion  of  the 
amount  of  the  entire  Hen  as  the  true  value 
of  the  tract  bears  to  the  true  value  of  the 
whole  tract  subject  to  liens ;  provided,  that 
the  state  land  board  having  control  of  these 
lands  shall  designate  the  proportion  of  the 
amount  of  the  entire  Hen  which  the  desired 
tract  bears  to  the  whole  tract  subject  to  the 
Hen.  Thereupon  the  holder  of  said  lien  shall 
release  the  tract  so  paid  for  from  the  Hen 
and  the  purchaser  shaU  be  entitled  to  settle 
upon  said  tract  and  It  shaH  be  the  duty  of 
the  state  land  board  to  deed  the  tract  to  the 
purchaea  without  further  payment" 

The  agreement  of  September  25,  1907,  was 
made  by  the  defendant,  as  party  of  the  first 
part  and  the  state  land  board,  acting  for  the 
state  of  Oregon,  as  party  of  Uie  second  part 
In  respect  to  the  Hen  for  reclamatlou  the 
contract  stipulated  that:  "The  party  of  the 
second  part  hereby  declares,  fixes}  and  estab- 
lishes the  sum  of  $36  per  acre  for  each  acre 
of  land  embraoed  In  this  contract  which  may 
be  reclaimed  as  the  amount  due  and  payable 
to  the  said  party  of  the  first  part  for  the 
actual  cost  and  necessary  expenses  for  the 
reclamation  of  the  lands  and  now  hereby 
creates  a  Hen  on  and  against  the  lands  which 
Ediall  be  vaUd  on  and  against  the  separate 
legal  subdivisions  of  the  land  reclaimed  from 
the  date  of  reclamation  until  disposed  of  or 
released  to  settlers,  together  with  Interest  at 
6  per  cent  per  annum  on  the  fuU  amount  of 
the  Hen  from  the  date  of  reclamation  until 
paid."  It  was  specified  In  the  contract  that: 
"No  agreement  for  the  purchase  of  water 
rights  and  release  of  the  Hen  or  settlement 
upon  any  of  said  lands  shall  be  entered  bito 
between  the  party  of  the  first  pert  and  any 
settler  or  any  person  or  persons  until  after 
the  date  of  the  reclamation  and  notice  there- 
of given  in  writing  by  the  party  of  the  sec- 
ond part  to  the  party  of  the  first  part"  It 
Is  for  an  aU^ed  breach  of  this  lost-mention- 
ed provision  that  this  suit  is  instituted. 

As  stating  a  violation  of  the  contract,  the 
complaint  alleges:  "That  defendant  has  cau8> 
ed  to  be  printed,  placed  m  the  inaAet,  S» 
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tbreat^lDg  to  sdl,  offering  to  sell,  has  sold, 
and  Is  selling  to  citizens  of  tbe  state  of  Ore- 
gon and  ot  the  United  States,  its  so-called  'as- 
signment of  lien,*  a  true  copy  of  whicb  is  as 
follows."  The  pleading  then  sets  out  a 
blank  form  of  agreement,  In  which  nelthor 
the  names  of  the  parties,  sums  of  money,  nor 
description  appears.  It  provides,  howevw, 
that  on  payment  of  sundry  stuns  of  moncty  at 
Tarlous  periods  within  the  lapse  of  ten  years 
from  the  date  of  reclamation,  amonnUng  In 
all  to  $36  per  acre,  the  defendant  here  agrees 
to  assign,  sell,  and  set  over  nnto  the  sup- 
posed purchaser  all  the  defendant's  right, 
title,  and  Interest  in  and  to  the  lands  to  be 
destribed  when  said  subdivision  shall  have 
been  reclaimed  by  the  defendant.  The  blank 
also  contains  a  condition  that  the  proposed 
purchaser  shall  settle  on-the  subdivision  and 
obtain  his  deed  thereto  within  three  years 
firom  ttie  date  of  reclamation,  or  cause  the 
same  to  be  done  within  that  period. 

The  complaint  charges  In  general  terms 
that  tbe  acts  of  the  defendant  thus  specified 
are  in  violation  of  Its  contract  and  amount 
to  a  contract  to  sell  water  rights  and  land; 
that  If  the  defendant  Is  permitted  to  continue 
placing  on  the  market  snch  an  instruiuent 
irreparable  damage  will  be  done  to  the  plain- 
tiff and  the  i>eopIe  of  the  state ;  and  that  if 
It  is  not  enjoined  it  will  contlnne  the  Injury 
of  the  state  and  its  people  aforesaid.  We 
observe  in  passing  that,  like  the  federal  gov- 
ernment, the  state  disclaims  in  the  statute 
all  responsibility  for  tbe  enforcement  ot  the 
liens  mentioned,  and  that  it  has  no  bene- 
ficial Interest  in  the  lands,  or  In  the  proceeds 
of  the  sale  'therebf ;  the  net  proceeds  being 
reserved  as  a  trust  fond  for  the  reclama- 
tion of  other  arid  lands. 

[2, 31  The  question  is  whether  the  state 
land  board  had  authority  to  Insert  the  provi- 
sion  quoted  In  the  contract  with  the  defend- 
ant By  Its  legislation  tbe  state  created  the 
state  land  board  as  lis  agent  to  transact  the 
business  provided  for  in  the  act  There  Is 
no  apparent  authority,  so  called,  in  a  public 
offlcer'whose  duties  are  prescribed  by  statute 
like  there  would  be  in  the  case  of  an  agent 
for  a  private  party.  The  representative  of 
tbe  state  must  have  actual  authority  In  such 
cases.  The  agent  of  the  state,  acting  under 
a  public  law,  must  find  sanction  for  his  do- 
ings In  the  statute  itself ;  and  parties  dealing 
with  such  agent  are  bound,  at  their  peril,  to 
take  notice  of  the  enactment  conferring  the 
agent's  authority.  A  contract  made  by  a 
public  officer  in  excess  of  the  provisions  of 
tbe  statute  authorizing  snch  contract  is 
void,  so  far  as  tt  departs  from  or  exceeds 
the  terms  of  the  law  under  which  it  was  at- 
tempted to  be  negotiated.  Bunch  v.  Tipton, 
76  Ark.  167,  88  8.  W.  888 ;  Oahlll  v.  Board, 
127  Mich.  487,  86  N.  W.  950,  55  L.  B.  A. 
493;  Carolina  Nati.  Bank  v.  State,  60  S.  O. 
465,  38  S.  E.  629,  85  Am.  St  Rep.  865 ;  State 
T.  Chilton,  49  W.  Va.  453,  89  S.  E.  612;  Hord 
T.  SUte,  187  Ind.  622,  79  N.  ffi.  816;  Jobe  r. 


Urquhart  (Ark.)  143  S.  W.  121 ;  LoulavlUe  & 
N.  R.  R.  V.  Railroad  Com'rs  (Fla.)  68  South. 
543;  Allln  v.  County  Board,  148  Ky.  746,  147 
S.  W.  920. 

The  general  scope  and  purpose  of  the  Car- 
ey Act  and  of  tbe  state  legislation  supple- 
mental thereto  was  to  encourage  the  reclama- 
tion of  desert  lands,  so  thaf  the  same  should 
become  habitable.  There  la  no  Intimation 
in  any  of  the  legislation  noticed  that  aliena- 
tion of  lands  should  be  hindered  or  Impeded. 
Both  tbe  national  legislation  and  the  state 
law  authorized  the  contracts  and  agreements 
that  may  be  necessary  to  "induce  and  cause 
such  reclamation."  The  Oregon  statute  It- 
self prescribes  this  In  general  terms,  and  In 
addition  thereto  lays  down  vrltb  particulari- 
ty the  conditions  which  shall  be  Included 
within  the  contract  with  any  person  or  corpo- 
ration desiring  to  undertake  a  reclamation 
project;  but  it  does  not  authorize  the  board 
to  Insert  any  provision  restraining  the  alien- 
ation of  the  contractor's  Hen  or  possessory 
Interest  in  the  lands  conferred  by  the  Bta^ 
ate.  On  tlie  contrary,  section  10  of  the  act 
prescribes  that  any  dtizen  desiring  to  pur- 
chase any  unsold  quarter  section  of  desert 
land  on  which  Ibere  Is  a  lien  for  the  cost 
of  reclamation  shall  be  entitled  to  purchase 
the  same  on  the  terms  therein  specified; 
that  the  state  land  board  is  empowered  to 
apportion  the  amount  of  Mm  resting  upon 
the  tract  sought  to  t>e  purchased;  and  that 
the  holder  of  the  lien  shall  be  required  to 
release  the  tract  from  the  lien.  In  our  Judg- 
ment, the  provision  of  the  contract  upon 
which  the  state  relies  In  this  suit  Is  Incon- 
sistent with  the  provisions  of  that  section 
Just  noted ;  and  hence  it  Is  in  plain  excess  of 
the  authority  of  the  board,  conferred  by  tbe 
statnte  In  force  at  the  time  the  contract  was 
made.  Being  a  departure  from  the  board's 
authority,  and  thus  contrary  to  the  statute, 
tbe  provision  Is  void  and  does  not  bind  either 
party  to  the  Instrument,  because  a  contract, 
to  be  efllcadous,  must  be  equally  blndlng^ 
npon  both  parties.  The  defendant  had  a 
right  to  contract  to  do  in  tbe  future  what 
might  legally  be  done  under  the  provisions  of 
that  section.  While  it  would  be  within  the 
scope  of  legislative  authority  to  prevent  ac- 
tual settiers  from  going  upon  the  laifd  and 
stipulating  with  tbe  corporations  for  the  ex- 
tinguishment of  Its  lien,  BO  that  the  setUer 
could  proceed  unhampered  In  tbe  establish- 
ment of  bis  home,  yet  this  species  of  pater- 
nalism was  not  vested  In  the  state  laud 
board. 

We  have,  In  effect  a  legislative  construc- 
tion of  the  act  In  question ;  for  by  the  terms 
of  the  later  act  of  t'ebraary  24,  1909  (Laws 
1909,  p.  377),  this  whole  statute  of  1001  was 
repealed,  and  a  revised  procedure  was  estab- 
lished, relating  to  desert  landa  Ia  O.  | 
3860  et  seq.  Section  12  of  tbe  re^teallng  act 
(L.  O.  {  3871)  provided  that:  "No  land 
shall  be  open  to  entry  and  no  water  rlght» 
shall  be  sold  by  the  parties  under  the  con- 
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tract  with  the  board  until  tbe  coostraction 
of  the  works  Is  Buffldently  advanced  to  In- 
sure a  water  supply  and  the  entr;  of  an  or- 
der by  the  board  opening  such  land  or  any 
portion  thereof  to  entry  and  sale."  This  Teg- 
Islatlon  is  an  evident  recognition  that  this 
provision  was  lacking  and  could  not  be  en- 
forced under  the  previous  law.  The  Legis- 
lature did  not  attempt  to  and  could  not  in- 
ject into  the  previous  contract  here  in  ques- 
tion any  element  not  authorized  by  the  for- 
mer statute. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  of  tiie  drcnlt  court  la  affirmed. 


SEATB  ▼.  BILYnCJ. 
<Snpwne  Ooort  of  Oregon.    Fdk  11,  1918.) 

1.  InDXCTUBnT  AtlD  IKFOBICATXON  d  126*>— 

Complaint  — ■  DuPLicrrT  —  Iwtoxicatino 

LlQUOBS. 

A  complaint,  stating  that  defendant  did 
wrongfally  and  unlawfully  "sell"  and  "give 
awar^  Intoxicating  liqnor  with  latent  to  evade 
the  provisions  of  the  local  option  law,  charged 
Imt  one  crime,  the  onlawfol  disposal  of  liquor 
in  prohibited  territory  in  violation  of  I*  O.  1^ 
I  49i84 ;  and  hence  it  was  not  dapUcitons. 

TEA.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S|  834-400;  Dec 
Dig.  I  125.*] 

2.  Intoxicatiito  Liquobs  (I  88*>— Looai.  Op- 
tion SlLSCTIOK— POSTIRO  OF  NOIIOB— SBEI- 
Xn'S  RETUaiC— SUFFICIENCT. 

Under  U  O.  L.  |  4926,  providing  that  the 
shuiff  shall  "briefly"  enter  of  record  his  compli- 
ance with  the  provisions  of  such  section  as  to 
the  posting  of  notices  of  local  option  elections, 
a  sheriff's  return  alleging  receipt  of  notices, 
their  contents,  and  the  posting  of  same  in  due 
.time  at  five  public  places  in  each  precinct,  was 
sufficient,  though  it  did  not  state  the  particalar 
point  in  each  prednct  at  triiidi  sadi  notioe  was 
posted. 

f  EU.  Mote.r— For  other  cases,  see  Intoxieatiiig 
Lfquors,  Cent.  Dlg^  H  40;  41;  Dec.  Dig- 1 

8.  iRToxiOATniQ  LiquoBB  (S  226*)— CaiianAX. 

Pbobecdtion— Btzdbhoe. 
.  Testimony  in  a  proeecati<m  for  violating 
the  local  option  law  that  a  mug  in  evidence, 
with  which  it  was  claimed  defendant  dealt  out 
whisky,  was  similar  to  those  commonly  used  in 
other  establishments  in  dealing  oat  soft  drinks, 
was  properly  excluded  as  ImmateriaL 

[Bi.  Note. — For  other  cases,  see  latozicating 
I^uors,  Cent  Dig.  iS  282-286;   Dec.  DigTl 

4.  WiTRBSSBS  a  277*)— OconPATiDN— C^sa- 

E>ZAHZNATion  or  DEFENDAN'T. 

Where,  In  a  prosecution  for  violating  the 
local  option  law,  the  defendant  testified  on  di- 
rect examination  that  be  was  a  farm  laborer 
and  woodchopper,  it  was  not  error  to  permit 
the  state  on  cross-examination  to  elicit  uiat  he 
had  several  times  been  employed  as  a  barkeeper. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  »25,  979-»84;  'Dec  Dig.  §  271*} 

6.  CamiNAL  liAW  (8  1159*)  —  Appeal  — 

Weight  op  Evidence. 

The  weight  of  the  testimony  in  a  prosecu- 
tion for  violating  the  local  option  htw  was  for 
the  Jury,  snd  could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  IS  8074-8068;  Dee.  Dig.  { 
1159.*] 


Appeal  from  (Xreult  Oonrt,  Linn  County; 
Percy  R.  Kelly,  Judge. 

Jake  Bllyea  was  convicted  of  vlolatiiig  the 
local  option  law  on  ai^eal  from  Justice  court, 
and  he  again  appeals.  Affirmed. 

The  defendant  was  convicted  in  the  Jus- 
tice's court  for  vloIatloD  ct'  the  local  optUm 
law,  and  a]n>ea2ed  from  a  Judgment  of  convlo- 
tion  to  the  (Arcnit  conr^  where  he  was  again, 
convicted,  from  which  JtiAgment  he  aiveala 
to  this  court  The  material  part  of  the  com- 
phihit,  80  tar  as  it  relates  to  this  ai^)eal,  la 
aa  follows:  *^  the  Ist  day  of  December, 
1911,  said  Jake  BUyen,  In  the  county  ot  linn, 
state  of  Oregon,  then  and  there  be<ng,  did 
then  and  there  wrongfully  and  unlawfully 
sell  and  give  away  Intoxicating  liquor  to  J. 
W.  Bla^bnm,  with  an  Intent  and  purpose 
then  and  there  had  by  him.  the  said  Jake 
BUyen,  of  evading  the  provisions  of  the  local 
option  liquor  law  of  the  state  of  Oregon,  pro- 
posed by  the  people  the  initiative  and 
enacted  by  the  people  of  the  state  of  Oregon 
by  R  majority  of  the  votes  cast  thereon  at 
the  general  election  held  In  said  state  on  the 
6th  day  of  June,  1904,  contrary  to  the  provfr 
slons  of  said  law  In  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Oregon.**  On  demurrer  It 'was 
urged,  and  Is  urged  <m  appeal,  tliat  the  oom- 
I^int  charges  more  than  one  crimes  In  that 
it  charges  the  defendant  wltb  both  selling 
and  saving  away  intozlcatli^  llqaor.  Error 
is  also  predicated  upon  the  refusal  of  the 
court  to  permit  d^endant  to  bitroduco  in 
evidence  the  return  of  the  sheriff,  setting 
forth  the  manner  of  posting  notices  of  the 
local  option  election,  which  return  Is  as  fol- 
lows: "I,  D.  S.  Smith,  sheriff  of  Linn  coun- 
ty, Oregon,  do  hereby  c&rtity  and  return  that 
on  the  IBth  day  of  October,  1910;  I  recdved 
from  the  county  clerk  of  linn  county,  Ore- 
gon, certain  liquor  election  notices,  consist- 
ing of  Ave  notices  for  each  polling  place  In 
each  of  the  several  precincts  In  Lion  county, 
Oregon;  that  the  following  is  a  copy  of  said 
notice,  to  wit:  'liquor  Election  Notice;  No- 
tice is  hereby  given  that  on  Tuesday  the  8th 
day  of  November,  1910,  at  the  polling  place 
In  the  precinct  [here  was  Inserted  In  each  €t 
said  five  notices  the  name  of  the  precinct  In 
which  said  notices  were  posted]  in  the  coun- 
ty of  Linn,  an  election  will  be  held  to  deter- 
mine whether  the  sale  of  intoxicating  liq- 
uors shall  be  prohibited  In  Linn  county,  which 
said  election  shall  be  held  at  8  o'dock  in  the 
morning  and  wilt  continue  until  seven  in  the 
afternoon  of  said  day.  Dated  this  15th  day 
of  October,  1910.  J.  W.  Miller,  County  Clerk 
of  Linn  Go.  Ore;'  That  more  than  twelve 
days  prior  to  the  said  8th  day  of  November, 
1910,  and  subsequent  to  the  16th  day  of  Oc- 
tober, 1910,  Z  posted  five  of  said  notices  In 
public  places  in  the  vicinity  of  the  polling 
places  where  said  Section  Is  to  be  held  in 
each  of  the  precincts  of  Llnn  county,  Ore- 
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gon,  tIh.;  Albanr,  West  Albany,  Bast  Albany, 
Galapoota,  Enow  Bntte.  Price,  Syracnse.  San- 
dam.  North  Sdo,  Sooth  Sdo,  Sh^bum,  King- 
ston, Fox  Tall^,  Rock  Creek,  Lacomb,  North 
Lebanon,  South  Ijebanon,  SodavIUe,  Water- 
loo, Sweet  Hoioe,  Foster,  Tallman,  Center, 
Shedds,  Halsey,  Orleans,  Tangoat,  North 
Harrlsbnrg,  South  Harrisbni^,  North  Browns- 
Tllle,  South  Brownsville,  Crawfordsvllle,  and 
Jordan.  D.  S.  Smith,  Sheriff  of  Linn  Coun- 
tj,  Oregon."  Other  allied  errors  are  noted 
in  the  opinion. 

Geo.  W.  Wright,  of  Albliny,  for  appellant. 
Oale  S.  Hill,  Dist  Atty.,  of  Albany  (John  H. 
McNaiy,  Dist  Atty.*  of  Salem,  on  the  brief), 
for  the  State. 

HcBRIDB,  G.  J.  (after  stating  the  fiicts  as 
above).  [1]  The  offense  made  punishable  by 
the  provisions  of  section  49S4,  L.  O.  L.,  is 
the  disposal  of  liquor  In  prohibition  terri- 
tory. This  offense  may  be  committed  either 
by  selling  the  liquor  or  by  giving  it  away 
with  intent  to  evade  the  provisions  of  the 
act.  There  Is  but  one  crime  Involved  in  this 
case — the  unlawful  disposal  of  liquor.  The 
mischief  to  be  remedied  and  the  punishment 
to  be  Inflicted  in  either  case  is  the  same. 
Under  similar  statutes,  It  has  beoi  uniform- 
ly held  In  this  state  that,  where  fhe  stat- 
ute states  the  acta  necessary  to  constitute 
the  offense  disjunctively,  the  indictment  may 
charge  all  the  acts  conjunctlTelyi  and  that 
such  indictment  vUl  not  be  bad  for  dnidlci- 
17.  State  T.  Garr,  6  Or.  184;  State  t.  Berg- 
man, 6  Or.  841 ;  State  v.  Dal^  8  Or.  229. 

[2]  We  ai^  of  the  opinion  that  the  return 
of  the  sheriff  was  sofflcient.  The  provldons 
of  sectlim  4Se6,  L.  O.  U,  In  regard  to  post- 
ing notices  of  local  option  elections,  and  the 
returns  of  the  sheriff  thereon,  are  snl  gen- 
eris, and  bi  no  wise  comparable  with  the  pro- 
vlsiona  providing  for  posting  notices  of  ap- 
plications for  the  laying  out  of  public  hl^- 
my&  Sectton  4783,  Bellinger  and  Cotton's 
Gomp.,  now  superseded,  but  upon  the  con- 
structlm  of  which  most  of  the  decisions  cited 
by  counsel  were  based,  required  that  any 
petttlon  for  laying  out  a  county  road  stiould 
"be  accompanied  by  satisfactory  proof  that 
notice  has  been  given  by  advertisement,  post- 
ed at  tbe  place  of  holding  connty  court,  and 
also  hi  three  puUlc  places  In  the  vlcbilty  of 
said  road,"  etc.  It  will  be  noted  that  the 
posting  and  proof  were  not  committed  to  any 
public  otBeer,  but  ml^t  be  made  by  any 
person,  and  in  practice  the  proof  was  usually 
made  some  person  Interested  in  the  pro- 
motion of  the  highway.  Again,  in  proceed- 
ings A>r  the  laying  out  of  highways,  only  four 
notices  werB  required,  and  It  was  a  compara- 
tively Ught  task  to  describe  the  method  and 
particular  place  of  postli«.  XJn&et  all  these 
drcnmstances,  and  particularly  because  the 
notioes  were  posted  by  interested  parties, 
and  not  tty  officials,  the  courts  of  the  state 
adopted  a  very  strict  rule  in  r^rd  to  the 
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method  of  proof,  and  one  which  perhaps  has 
given  rise  to  more  litigation  in  regard  to  the 
legality  of  county  roads  than  all  other  causes 
combined.  The  framers  of  the  local  option 
law,  having  in  mind  the  fact  that  the  duty 
of  posting  election  notices  was  performed  not 
by  interested  parties  but  by  a  public  official, 
acting  under  his  oath  of  office,  and  mindful 
also  that  a  specific  return  as  to  each  notice 
posted  would  in  many  instances  run  up  Into 
hundreds  of  special  narratives  as  to  the  time, 
place,  and  circumstances  under  which  each 
notice  had  been  posted,  proceeded  to  cut  the 
routine  red  tape  by  ' prescribing  this  short 
and  easy  method  of  making  a  return:  "It 
shall  be  the  duty  of  the  sheriff  at  least  twelve 
days  before  any  election  hereunder  to  post 
said  notices  In  public  places  in  the  vicinity 
of  the  polling  place  or  places.  Thereupon  the 
clerk  and  sheriff  shall  each  briefly  enter  of 
record  th^  compliance  with  the  provisions 
of  this  section,  and  such  record  shall  be 
prima  facie  evidence  that  all  the  provisions 
of  this  section  have  been  complied  with." 
Section  4926,  L.  O.  L.  It  is  evident  that  it 
was  not  the  Intent  that  the  old  and  cumbrous 
method  employed  In  proof  of  posting  highway 
notices  should  be  employed.  The  sheriff  is 
required  to  "briefly"  record  his  compliance 
with  the  provisions  of  the  section.  The  act 
presupposes  that  the  sheriff  has  intelligence 
enough  and  a  sufficient  knowled^  of  his 
county  to  know  a  public  place  when  he  sees 
It,  and  that  his  common  bonesty  will  require 
him  to  post  his  notices  at  such  places,  and 
that,  this  being  an  official  duty,  he  performed 
it  regularly.  Had  he  been  required  with  each 
of  the  170  notices  he  was  required  to  post  to 
follow  the  formula  of  saying  that  he  posted 
a  particular  notice  on  a  particular  stump  at 
the  intersection  of  two  particular  highways, 
where  large  numbers  of  persons  were  In  the 
habit  of  passing,  and  that  he  posted  it  right 
side  up  and  written  r^ht  side  out,  six  feet 
from  the  ground,  and  so  near  the  road  that 
it  could  be  readily  aeea  and  perused  by  per- 
sons passing  along  the  highway,  he  might 
have  got  his  return  completed  before  the  time 
came  to  declare  the  result  of  the  election,  but 
he  would  certainly  not  have  stated  "briefly" 
his  compliance  with  the  section  <dted.  The 
return  to  safflclent 

[3]  The  state  introduced  in  evidence  a  mug, 
and  it  was  dalmed  a  witness  for  the  pros- 
ecution that  the  whisky  which  he  bout^t 
was  served  the^m.  On  cross-examination 
the  witness  was  interrogated  as  to  whether' 
or  not  it  was  the  cnatom  of  other  establlsh- 
mentB  selling  soda  water  and  soft  drinks  to 
serve  the  same  In  dmllar  mugs.  The  ques- 
tions dlracted  to  tbia  point  were  objected  to 
by  the  states  and  to  the  ruling  of  the  court 
sustaining  tlie  objectt<m  the  defendant  ex- 
cepted, and  assigns  error  here.  The  fact  ttiat 
other  dealers  used  similar  mugs  for  diQ)ens- 
Ing  soft  drinks  had  no  taidency  to  prove 
that  defendant  bad  not  used  it  to  deal  out 
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whisky.  The  mug  1b  an  exhibit  lu  the  case, 
and  seems  a  rather  nondescript  affair,  which 
might  be  used  indiscriminately  to  contain 
soda  water,  beer,  whisky,  or  milk  for  babes. 
The  fact  that  other  people  used  similar  mugs 
to  contain  soda  water,  milk,  or  water  would 
have  not  the  slightest  tendency  to  show  that 
the  defendant  did  not  use  It  to  hold  whlslcy. 

[4]  The  defendant  was  called  upon  the 
stand,  and  upon  direct  examination  testified 
that  he  had  been  a  farm  laborer  and  wood- 
chopt>er.  Upon  cross^aminatloa  it  was 
elicited  that  be  had  at  several  times  been  em- 
ployed as  a  barkeeper,  but  that,  except  on 
one  occasion,  he  had  not  followed  that  occu- 
pation for  several  years.  To  this  line  of 
cross-examination  the  defense  objected,  and 
the  adverse  ruling  of  the  court  Is  assigned 
as  error.  It  was  not  necessary  for  the  de- 
fense to  have  examined  the  dtfendant  as  to 
his  occupation,  but  having  entered  upon  this 
line  of  examination,  and  having  placed  the 
defendant  before  the  Jury  in  the  light  of  a 
laboring  man  and  woodchopper,  who  by  rea- 
son of  that  alleged  occupation  would  not 
likely  be  selected  for  employment  as  a  bar- 
keeper, we  think  it  was  competent  to  show 
that  he  had  previously  acquired  such  experl- 
ence  In  that  occupation  that  his  employment 
In  such  capacity  would  not  appear  so  unlike- 
ly 88  might  have  appeared  from  his  direct 
testimony. 

Other  ferrors  are  spetlfled,  but  we  do  not 
deem  them  Important,  nor  do  we  And  any 
error  In  any  ruling  of  the  coifrt  during  the 
trial. 

[6]  On  the  hearing  counsel  discussed  at 
length  the  weight  of  the  testimony  adduced 
on  behalf  of  the  prosecution,  which  to  the 
writer  does  not  appear  to  be  very  convinc- 
ing; but  tills  court  has  nothing  to  do  with 
the  weight  of  the  testimony.  That  la  a 
question  entirely  for  the  Jury.  The  de- 
fendant, who  testified  that  he  was  bom 
and  raised  In  Linn  county,  had  a  trial  before 
a  justice's  court,  and  was  convicted,  and 
was  tried  before  the  circuit  court  and  again 
convicted.  The  Jury  heard  the  evidence  and 
saw  the  witnesses.  The  best  Judges  of  de- 
fendant's guilt  or  Innocence  are  the  Jurymen 
of  his  vicinage,  and  a  Jury  does  not  usually 
convict  an  old  citizen  without  strong  proof 
of  his  guilt;  and,  even  if  we  have  a  doubt 
of  defendant's  guilt,  we  have  no  right  to 
interfere  with  a  verdict  which  has  any  evl* 
dence  to  support  it 

The  jndgmoit  Is  aflBrmed. 


LONNEBGAN  v.-  STANSBUBT  et  sL 
ih.  A.  2,868.) 
(Supreme  Court  of  California.    Jan.  14,  1913.) 

1.  Master  Ann  Servant  (SS  101,  102*)— Lia- 
bility FOR  Injuries— Maohinbbt,  Tools, 

AND  APPLIANCES. 

While  nn  employer  is  not  obliged  to  fomlsh 
his  employ^  with  tbe  latest  improvements  In 


machinery,  tools,  or  appliances.  It  Is  Us  duty 
to  use  proper  care  to  furnish  him  with  snitaUe 
machinery,  tools,  and  appllancas. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  135,  171,  174,  178,  179, 
180-184,  192;  Dec  Dig.  |9  101,  102.*] 

2.  Master  and  Servant  (H  285,  286*)— Ac- 
tions FOB  Injuries— Questions  for  Jury. 

In  a  teamster's  action  for  injuries,  where 
the  evidence  showed  that  the  wagon  was  not 
equipped  with  a  brake  and  had  no  seat  except 
a  louse  board  across  the  sideboards,  that  the 
team  ran  away,  causing  the  wagon  bra  to  swing 
from  aide  to  side  and  the  loose  board  to  fall, 
precipitating  plaintiff  on  hit  back,  and  that, 
before  he  conld  fecover  himself  the  wagon 
struck  tbe  curb  and  threw  him  therefrom,  caus- 
ing his  injuries,  it  was  a  question  for  tbe  Jury 
whether  the  failure  to  equip  the  wagon  with  a 
brake  and  to  furnish  a  proper  brake  was  negli- 
gence, and  whether  the  lack  of  either  or  both 
was  the  proximate  cause  of  the  Injury. 

[Ed.  Note.— For  other  -cases,  see  Master  and 
Servant,  Cent.  Dig.  jj  1002,  1003.  1007,  1008, 
101&,  1035,  1043,  l(m;  Dec  Dig.  »  285,  286.*) 

3.  Master  and  Sbbvant  (|  28S*}-^A0Tion8 
roR  I  NjuBiza— Question  roB  Jubt. 

Where  a  teamster,  who  had  been  driving  a 
dump  wagon,  was  told  by  the  foreman  to  take 
a  wagon  not  equipped  with  a  brake  and  haul 
bricks,  and,  upon  telling  the  foreman  that  he 
wanted  a  wake  on  the  wagon,  was  told  that  no 
brake  was  needed,  that  be  would  only  have  to 
haul  brick  for  one  day,  and  would  then  go  back 
to  his  former  employment,  it  was  a  question  for 
the  Jnty  whether  he  assumed  the  risk  of  injury 
from  the  lack  of  a  Iki^  hy  using  tbe  wagon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
gervui^^nt  Dig.  ^  lOOCvloeft-lOSS;  Dec 

4»  Trial  ({  296*)— lN8TRnOTiON»-€uBB  bt 

Other  Instructionb. 

Where  an  instruction  that  It  was  the  em- 
ployer's duty  to  fomisfa  suitable  appliances  by 
which  the  service  was  to  be  performed,  and  to 
keep  them  in  repair  and  order,  and  make  such 
provisions  for  the  safety  of  the  employes  as 
would  reasonably  protect  them  from  the  dan- 
gers incident  to  their  employment,  was  merely 
a  preliminary  announcement,  and  other  instruc- 
tions fully  stated  that  the  employer  was  only 
required  to  exercise  ordinary  care  and  diligence 
In  securing  proper  a[)plianceB,  there  was  no  er- 
ror, since  the  first  instructi<Mi  was  sound  in 
itself,'  and  merely  failed  to  ctmtain  a  full  ex- 
position of  the-  law,  and  hence  was  not  In  con- 
flict with  the  other  instmctlODs. 

[Ed.  Notew— For  other  cases,  see  Trial,  OsnL 
705-713,  7US  716,  718;  DecDlg.  1 

5.  Trial  (S  296*)— iNSTRUonona— Cub>  bt 

Other  Instructions. 

While  an  instruction  on  the  measure  of 
damages  for  personal  injuries,  authorizing  a  re- 
covery of  the  damages  "reasonably  probable"  to 
result  in  tbe  future,  might  better  have  conform' 
ed  to  Civ.  Code,  |  3283,  authorising  damages  for 
detriment  resulting  after  the  commencement  ta 
the  action  or  "certain  to  result"  In  the  future* 
it  was  not  erroneous,  where  it  sunmied  up  its 
declaration  of  the  law  with  a  pronouncement  of 
the  correct  rule. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^8§  706-713,  715,  716,  718;   Dec  Dig.  i 

Departmoit  2.  Appeal  from  Siqwlor 
Court,  Los  Angeles  Comtty;  Leon  F.  Moss, 

Judge. 

Action  by  James  Lonnergan  against  Charles 
Stansbnry  and  another,  copartners  under  the 


•For  otta«-ess«8S8siam«lopta  andssotloa  NUUBBB  la  Des.  Dlg-ft  Am.  Dig.  K«r-Ne.  B«Us  *  Bsp'r  lataMS 
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Arm  name  of  Charles  Stanabury.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  Dew  trial,  defendants  api>eaL.  Afflrmed. 

Scarborough  ft  "Bowen,  of  Lob  Angeles,  for 
aniollanta.  Morton,  Biddle  &  Hollzer,  <^  hOB 
Angeles,  for  respondent 

HENSHAW.  J.   Plaintiff  was  a  teamstw 

employed  by  defendants,  a  contractlug  firm. 
His  horses  ran  away.  He  was  thrown  from 
the  wagon  In  which  he  waB  riding  and  sus- 
tained injuries.  His  action  for  damages 
against  his  employers  resulted  in  a  rerdlct 
and  judgment  in  his  favor.  From  that  Judg* 
ment,  and  from  the  order  denying  their  mo- 
tion for  a  new  trial,  the  defendants  appeaL 
The  gravamen  of  the  complaint  lies  In  the 
auction  that  defraidants  furnished  to  plaln- 
titF  a  wagon  that  was  dangerous  and  unfit 
to  be  used.  In  that  there  was  no  brake  or 
other  appliance  provided,  by  means  of  which 
the  wagon  could  be  Impeded  or  stopped; 
that  the  sides  of  the  wagon  were  loosdy  and 
insecurely  placed  upon  and  attached  to  it 
and  thereby  plalntUTs  seat,  which  consisted 
of  a  board  placed  horizontally  across  the 
sides,  became  Insecure  and  dangerous.  It  Is 
then  alleged  that,  while  plaintiff,  engaged  In 
his  work,  was  driving  this  empty  wagon  down 
a  hill,  the  horses  became  unmanageable,  ran 
away,  and,  because  of  the  swaying  wagon 
box  and  shifting  seat  and  absence  of  brake, 
the  plaintiff  was  unable  to  control  them,  and 
was  thrown  from  the  wagon,  when,  In  their 
career,  they  dashed  it  against  the  curb.  The 
testimony  supporting  these  allegations  is  suf- 
fidrat  That  of  the  plaintiff  is  to  the  effect 
that  he  was  experienced  in  the  use  of  horses, 
had  been  a  teamster,  and  had  driven  this 
particular  team  of  horses,  which,  it  Is  con- 
ceded, were  ordinarily  gentle.  He  was  told 
to  put  his  horses  in  this  particular  wagon  up- 
on the  morning  of  the  accident,  and  to  haul 
bricks  from  a  brickyard,  delivering  them  at 
various  points  where  defendants  were  en- 
gaged In  work.  Prior  to  the  accident,  he 
had  never  driv«i  a  wagon  that  was  not 
equipped  with  a  brake  or  some  appliance  for 
stopping  It  When  told  by  the  foreman  to 
use,  this  particular  wagon,  he  noticed  that  it 
was  wlttiout  a  brake,  and  told  the  foreman 
tiiat  he  wanted  a  brake  on  the  wagon.  The 
foreman  replied  that  he  needed  no  brake,  as 
his  draught  was  up  hill ;  that  he  would  hare 
to  haul  brick  but  one  day,  and  on  the  foUow- 
Ifag  day  would  go  back  to  his  former  employ- 
ment— that  of  driving  a  dump  wagon.  There 
was  no  seat  in  the  wagon,  simply  a  loose 
board  across  the  sideboards.  The  seat  shift- 
ed so,  because  of  the  swaying  of  the  wagon 
box,  that  he  tried  to  drive  standing  In  the 
wagon;  but  he  could  not  stand  because  of 
the  swaying  of  the  wagon  bed.  Once  or 
twice  during  the  day,  on  downgrades,  the 
team  had  started  with  him;  but  he  bad 
checked  them.  At  the  time  of  the  accident 
he  was  retnming  wltii  Oie  team  from  his 


work.  The  horses  had  galled  necks;  the 
galled  places  being  more  Inflamed  at  night 
after  the  day's  work  than  In  the  morning. 
As  he  started  down  the  grade,  it  is  probable 
that  the  first  horse  started  because  of  the 
pain  produced  by  the  collar  bearing  on  its 
galled  neck  In  holding  back  the  weight  The 
plaintiff  at  the  time  "had  the  lines  through 
his  hand."  The  other  horse  became  fright- 
ened, and  the  first  one  lunged  ahead,  and 
"the  two  horses  Just  plunged  right  down 
that  grade."  The  wagon  box  began  to  swing 
from  side  to  side;  the  loose  board  upon 
which  he  was  sitting  fell  off  and  precipitated 
plaintiff  on  his  back  in  the  wagon.  He  re- 
covered himself  as  quickly  as  possible,  but 
too  late  to  prevent  the  iragon  striking  the 
curb.  This  suSlclently  Indicates  the  evidence 
In  the  case;  and  from  it  appellants  urge 
that  there  Is  not  the  slightest  evidence  of 
negligence  upon  their  part ;  and,  in  the  same 
connection,  that  whatever  were  the  defects 
in  the  appliances  furnished  to  plaintiff,  he, 
as  a  skilled  teamster,  knew  them,  knew  theli 
danger,  and  accepted  their  risk. 

[1]  As  to  the  first  of  these  propositions, 
however,  while  it  Is  quite  true  that  the  mas- 
ter is  not  obliged  to  furnish  his  employ^  with 
the  latest  improvements  in  machinery,  tools, 
or  appliances,  he  Is  always  under  the  duty 
In  the  use  of  proper  care  to  fumi^  him  with 
suitable  machinery,  tools,  and  appliances. 

[2]  It  was  at  least  for  the  Jury  in  this  case 
to  say  whether,  for  the  work  In  which  the 
plaintiff  was  engaged,  a  wagon  .such  as  was 
furnished  by  defendants  came  up  to  the  re- 
quirements of  the  law  as  a  suitable  Instru- 
mentality. To  the  argument  of  appellants 
that  It  is  not  established  that  the  lack  of 
brake  and  insecure  seat  were,  or  was  either 
of  them,  the  proximate  cause  of  the  injury, 
it  must  be  answered  that  while  In  such  a 
case  as  this  It  never  can  be  demonstrated 
beyond  peradventure  that  if  the  seat  had 
been  secure,  or  if  there  had  been  a  brake, 
the  accident  would  have  been  avoided,  still 
enough  is  shown  to  establish  the  probability, 
at  least  that  with  the  brake  and  the  secure 
seat  he  could  have  controlled  the  horses, 
which  were  recognized  as  being  ordinarily 
a  gentle  team. 

[31  Upon  the  proposition  of  assumed  risk, 
it  is  true  that  after  protest  concerning  the 
absence  of  a  brake  and  the  assurance  of  the 
foreman  to  the  effect  that  he  would  not  need 
one,  plaintiff  undertook  the  work  with  the 
wagon  furnished.  It  is  probably  not  true 
that  he  quite  appreciated  the  defective  con- 
dition of  the  wagon  bed  until  he  learned  it 
by  experience  In  driving.  But  this  experi- 
ence was  his  first  day's  experience.  Unless 
we  can  say,  under  these  drcnmstances,  that 
it  was  the  duty  of  the  plaintiff  to  have  aban- 
doned his  work  upon  the  discovery,  then, 
we  cannot  say,  as  a  matter  of  law,  that 
plaintiff  had  assumed  the  risks  with  full  ap- 
preciation of  their  nature  and  danger.  But 
snch  a  peremptory  assertion  of  right  and 
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sudden  cessation  of  employment  Is  not  ex- 
pected  of  one  In  a  dependent  position.  The 
case  upon  which  appellants  principally  rely, 
and  the  one  nearest  to  the  case  at  bar  In 
Its  facts,  Is  Llmt}erg  t.  Glenwood  Lumber 
Co.,  127  Cal.  588,  60  Pac.  176,  49  L.  R.  A. 
33.  There  an  experienced  teamster  fell  or 
was  thrown  from  his  wagon  and  suffered  the 
loss  of  a  leg.  He  sued,  alleging,  as  here,  the 
furnishing  of  defective  appliances.  The  de- 
fects consisted  "of  a  wagon  having  no  seat 
and  also  of  a  pair  of  lines  that  were  too 
short"  The  opinion  of  this  court  goes  off 
upon  the  concession  that  the  appliances  were 
defective,  but  holds  that  as  plaintiff  had  con- 
tinuously used  them  for  a  period  of  11 
months,  without  objection  or  protest  of  any 
kind,  It  must  be  held  that  he  airaumed  all  of 
the  risks  Inddent  to  tta^r  use.  What  has 
already  been  said  makes  plain  the  broad 
distinction  between  that  case  and  the  case 
at  bar,  where  plaintiff  had  In  fact  protested 
over  the  absence  of  a  brake,  had  been  as- 
sured that  he  would  not  need  a  brake,  and 
where  he  vas  engaged  In  bla  first  day's  em- 
ployment with  tlie  defective  appliance  under 
an  aamranoe  that  the  first  would  be  the 
only  day.  These  Questions,  then,  were  prop- 
erly Bobmitted  to  the  Jury,  and  Its  deter- 
mination win  not  bsEB  be  disturbed. 

[4]  n^nchlng  asserted  arors  In  the  giving 
and  refusing  to  0.ve  Instructions,  prelimi- 
narily It  may  be  said  that  the  inatmctlons 
were  quite  as  favorable  to  the  defendants 
as  the  law  warrants.  In  one  of  Its  earliest 
instructions,  the  court,  speaking  generally 
of  the  employer's  (taiy,  declared  a  part  of 
that  duty  to  be  "to  furnish  suitable  appli- 
ances by  which  Oie  service  is  to  be  performed 
and  to  keep  them  in  r^lr  and  order  and 
to  make  sucli  provisions  for  the  safety  of 
the  employes  as  will  reasonably  protect  them 
from  the  dangers  Incident  their  employ- 
ment" It  is  contended  that  this  instruc- 
tion was  erroneous  In  its  failure  to  announce 
that  the  employer  is  liable  only  If  he  has 
failed  to  exercise  reasonable  care  and  ordi- 
nary diligence  In  the  selection  and  furnish- 
ing of  such  appliances.  If  this  instruction 
were  standing  alone,  appellants'  contention 
would  have  much  force.  Sterne  v.  Mariposa 
Coml.  Co.,  153  Cal.  516,  97  Pac.  66.  But  It 
la  manifestly  a  preliminary  announcement, 
and  sound  enough  in  and  of  itself.  In  point 
of  law,  it  Is  the  employer's  duty  so  to  do; 
but,  in  point  of  law,  he  has  fulfilled  that  duty 
when  he  has  exercised  ordinary  care  and 
diligence  In  securing  proper  appliances.  All 
this  was  abundantly  set  forth  in  numerous 
Instructions.  It  is  found  In  many  specific 
instructions  proposed  by  the  defendants  and 
given  by  the  court.  So  that  we  repeat,  while, 
if  the  instruction  complained  of  stood  alone, 
it  would  be  impeachable  as  not  containing 
a  full  exposition  of  the  law,  taken  In  con- 
nection with  the  numerous  explanatory  In- 


structions which  followed,  there  could  have 
been  no  misunderstanding  upon  the  part  of 
the  Jury.  The  case  does  not  present  at  all 
the  same  situation  shown  by  the  Instructions 
in  Melone  v.  Sierra  Railway  Co.,  151  Cal.  114, 
91  Felc.  622.  There  the  Instructions  were  In 
absolute  conflict,  and,  It  was  said  by  this 
court,  that  it  could  not  be  determined  under 
which  the  Jury  acted.  Here  there  Is  no  con- 
flict In  the  instructions.  There  Is  in  the  pre- 
liminary Instruction  the  absence  of  a  quali- 
fication, the  lack  of  a  full  exposition  of  the 
law,  which  absence  and  lack  are  fully  and 
harmoniously  set  tortb  In  all  the  succeeding 
Instructions. 

[I]  Upon  the  measure  of  damages,  the 
court  gave  ad  Instruction  identical  with  one 
reviewed  In  Hersperger  v.  Pacific  Lumber 
Co..  4  Cal.  App.  460,  88  Pac  587,  591.  The 
instruction  was  there  affirmed,  and  a  peti- 
tion for  a  hearing  of  the  cause  before  this 
court  was  denied.  The  phrase  "reasonably 
probable"  may  well  be  omitted  from  all  such 
Instructions,  and  the  statutory  requirement 
of  the  Civil  Code  (section  3283)  strlcUy  ad- 
hered to.  That  section  declares  that  a  plain- 
tiff is  entitled  to  damages  for  "detriment 
resulting  after  the  commencement  thereof  or 
certain  to  result  in  the  future."  But  the 
instruction  here  In  question,  while  usln^ 
the  nnhappy  phrase  "reasonably  probable," 
sums  up  its  declaration  of  the  law  wifli  the 
pronouncement  of  the  correct  rule. 

For  these  reasons,  the  Judgment  and  or^ 
der  appealed  from  are  affirmed. 

We  concur:  MELTIN,  J.;  LOBIGAN,  J. 


EINOB  COUNTY  et  al.  v.  RBA.  County  Audi- 
tor,   (S.  F.  6,431.) 
(Supreme  Goort  of  California.   Jan.  14,  1913.) 
Bonds  ({  9*)  —  YALiDnr  —  DisoBXPTion  or 

MONXT. 

In  the  absence  of  a  spedfle  requirement  of 
law,  it  la  not  essential  that  a  bood  shall  design 
nate  money  of  aoy  particular  form  or  Und,  but 
it  is  Bufiicieot  that  it  eaUs  for  "lawful  money  of 
the  United  States." 

[Ed.  Note.— For  other  cases,  sse  Bonds,  Cent 
Dig.  S  28 ;  Dec  Dig.  {  9.*] 

In  Bank.  Petitioa  for  mandamus  by 
Kings  County  and  ottu^  against  IX  Bunn 
Rea,  as  Aa<Utor,  etc  Mandate  ordered  to  is- 
sue. 

J.  L.  C.  Irwin,  of  Hanford,  for  petitioners 
H.  Scott  Jacobs,  of  Hanford,  for  respwd 

ent. 

HENSHAW,  AcHng  Chief  Justice.  If  those 
are  your  two  propositions,  I  speak  for  the 
court  in  saying  that,  where  there  is  no  specif- 
ic requirement  of  the  law  declaring  that 
money  of  a  particular  form  or  kind  shall  Im 
designated.  It  Is  a  good  bond,  and  It  Is  In  full 
compliance  with  the  law,  when  it  calls  for 
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"lawful  mOD^  of  the  United  States."  And. 
second,  It  is  clearly  a  power  vested  with  the. 
Bnperriaors,  after  election,  to  determine 
whether  the  interest  shall  be  paid  semian* 
Dually  or  annixally. 

If  those  are  your  two  proposltioiis,  they 
are  resolved  In  favor  of  petitl<mer,  and  man- 
date will  issue  accordingly. 


Ex  parte  UOSVULVfl.    (Or.  1,748.) 

<Saprems  Court  of  CaliConila.   Jan.  14,  1813.) 

Habeas  Corpus  ({  9»*>— Sufpobt  or  OniL- 
DBEN  —  Divorce  and  Ouabdianship  De- 

CBEES. 

Where  a  mother  obtained  t&  another  state, 
upon  sn^tttnted  service  of  summons,  a  divorce 
and  custody  of  minor  children,  and  then  obtain* 
ed  letters  of  guardianship  of  snch  children  in 
this  state,  the  legal  effect  of  the  guardianship 
decree,  and  also  of  the  divorce  decree,  in  the  ab- 
sence of  supplementary  proceedings  in  this 
state  upon  personal  service  to  secure  an  award 
against  the  father  for  a  custody  of  the  children 
and  provision  of  their  support  by  him,  was  to 
give  the  mother  the  custody  of  the  children  with- 
out charging  the  father  with  their  support,  iin* 
der  Civ.  Code,  §  196,  providing  that  the  parent 
entitled  to  the  custody  of  a  child  must  support 
bim. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  I  84;  Dec.  Dig.  S 

In  Bank.  Petition  for  writ  of  habeas  eo^ 
pus  by  Smith  McMuUin.  Petlttoner  dis- 
charged. 

See,  also.  126  Paa  808. 

O.  D.  Dom,  of  San  Frandsco,  and  fbU 
Ware,  of  Santa  Rosa,  for  petitioner.  Oar- 
oice  r.  Lea,  O.  W.  Hoyle,  and  J.  W.  Ford, 
an  of  Santa  Boss,  for  respondent  L.  Hoz^ 
wits,  of  San  Fnuiclsco,  amicus  curiae. 

PER  CURIAM.  Petitioner  alleges  tha6  he 
Is  unlawfully  imprisoned  by  the  sheriff  of 
the  coun^  of  Sonoma  by  reason  of  an  or- 
der of  a  committing  magistrate  holding  him 
to  answer  for  trial  In  the  superior  court  for 
an  allied  violation  of  section  270  of  the  Pe- 
nal Code,  In  failing  to  furnish  his  minor 
child,  Juanlta  McMulUn,  with  necessary 
food,  clothing,  sbelter,  and  medical  attend- 
ance. It  appears  from  the  evidence  taken 
at  the  preliminary  examination  that  peti- 
tioner and  Emma  ,H.  McMuIlIn  were  bus- 
band  and  wife  and  the  parents  of  Juanita; 
that  Emma  H.  McMuUin  went  to  the  state 
of  Nevada,  taking  with  her  said  child,  and 
thereafter  instituted  In  that  state  an  action 
for  divorce  against  this  petitioner;  that  he 
was  personally  served  with  summons  in  the 
county  of  Sonoma,  state  of  California,  the 
place  of  his  residence;  that  petitioner  did 
not  appear  in  said  action;  that  on  March 
21,  1010,  a  decree  was  given  and  made  by 
the  district  court  of  the  flrst  Judicial  dls- 
,trict  of  Nevada,  granting  a  divorce  to  said 
Emma  B.  McMuUin  from  petitioner,  award- 
ing her  the  custody  of  her  two  minor  chil- 


dren, and  ordering  the  payment  to  her  of 
$100  per  month  by  way  of  alimony;  that 
thereafter.  In  1011,  Emma  H.  McMullin  re- 
turned to  the  coun^  of  Sonoma  and  took  up 
her  residence  there ;  that  in  April,  1012,  she 
was  appointed  guardian  of  the  person  and 
estate  of  said  Joaulta;  that  petitioner  did 
not  since-  the  divorce  provide  bis  daughter 
with  support,  maintenance,  or  education,  ex- 
cept that  he  paid  for  her  tuition  at  school 
and  did  furnish  her  with  a  -few  articles  of 
necessity ;  that  the  mother  has  been  support- 
ing said  child ;  and  that  said  Emma  H.  Mc- 
MulIIi^  has  had  the  custody  of  her  daugh- 
ter ever  since  said  divorce. 

The  question  preseuted  to  ns  1b  whether, 
after  a  decree  of  divorce  obtained  In  another 
state  upon  sobstltnted  service  of  summons 
and  granting  custody  of  a  minor  child  to 
the  mother,  and  aft»  she  has  sought  and  ob- 
tained letters  of  guardianship  of  said  child 
In  this  atato,  the  father  is  under  the  duty 
of  sunwrtlng  snch  child.  Respondent  de- 
pends la^iely  upon  the  principles  announced 
in  the  recent  case  of  People  v.  Schlott,  HSZ 
Cat.  848,  122  Fac.  846.  But  this  case  differs 
in  several  essential  particulars  txom  that 
In  the  Sdilott  Chse  there  was  a  valid  decree 
of  divorce  depriving  the  father  <^  the  cus- 
tody ot  his  child,  while  requlrli^  him  to  pay 
alimony  partly  for  the  vupport  of  said  ml* 
nor,  and  It  was  held  that  section  106  of  the 
ClvU  Code  bad  no  application  to  a  father 
who,  because  of  his  own  nalsconduct,  bad 
been  deffflved  of  the  custody  of  his  child, 
but  required  to  pay 'for  the  support  of  said 
minor.  But  here,  whUe  the  decree  of  di- 
vorce had  conferred  the  right  to  the  custody 
of  tlie  minor  upon  the  mother,  there  had 
been  no  order  with  reference  to  the  payment 
by  the  fiitber  for  the  support  of  hto  off- 
spring, unless  we  read  such  a  provision  into 
the  decree  for  the  payment  of  alimony  to 
the  plaintiff  in  that  action.  Respondent's 
posltlou  Is  that  the  amount  of  alimony  ($100 
a  month)  decreed  by  the  court  In  Nevada 
shows  that  that  court  must  have  intended  a 
part  thereof  for  the  support  of  the  children 
(there  were  two),  and  that  the  order  itself 
is  tantamount  to  a  declaration  that  the  hus- 
band must  support  tbe  otTspring  of  the  mar- 
riage. We  cannot  so  interpret  that  part  of 
the  decree  adjudging  that  the  defendant 
must  pay  alimony  to  his  wife;  but,  even  if 
we  could  do  80,  we  are  confronted  with  the 
fact  that,  owing  to  the  substituted  service 
upon  defendent  of  the  summons  In  that  ac- 
tion, the  part  of  the  Judgment  requiring  the 
payment  -of  alimony  cannot  be  enforced 
against  petitioner.  The  court  that  rendered 
that  Judgment,  never  acquired  Jurisdiction 
of  his  person.  Code  Civ.  Proc.  {  413 ;  First 
Nat  Bank  v.  Eastman,  144  Cal.  487,  77  Pac. 
1043,  103  Am.  St  Rep.  05.  1  Ann.  Caa.  626; 
Pennoyer  v.  Neff,  05  U.  &  714,  24  L.  Ed. 
565;  De  la  Mootanya  v.  De  la  Montanya, 
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112  CaL  100,  44  Pac  84S,  82  L.  B.  A.  82,  63 
Am.  Rt  Rep.  165.  In  this  case  we  find  the 
mother,  at  the  time  of  the  preliminary  ex- 
amination of  petitioner,  entitled  to  the  cus- 
tody of  her  minor  child,  either  by  virtue  of 
the  decree  of  the  court  in  Nevada  or  by  rea- 
son of  the  Issuance  to  her  of  letters  of 
guardianship  by  a  court  of  competent  Jarls- 
diction  in  California.  If  she  is  qualified  un- 
der the  former  authority,  she  Is  required  to 
support  the  minor,  because  section  196  of 
the  dWl  Oode  provides  that  "The  parent  en- 
titled to  the  custody  of  a  child  must  give 
him  sapport  and  edncatlon  suitable  to  his 
circumstances,"  and  there  is  no  valid  adju- 
dication, equivalent  to  an  order  made  under 
a  power  slmflar  to  that  granted  by  section 
139  of  our  Civil  Code,  by  which  the  husband 
is  obligated  to  support  his  progeny  while 
denied  their  custody.  If  we  attribute  her 
custody  of  the  children  to  her  letters  of 
guardianship,  we  must  read  section  196  In 
conjunction  with  section  204  of  the  Civil 
Code,  which  declares  that  the  authorl^  of 
a  parent  ceases  "upon  the  appointment,  by 
a  court,  of  a  guardian  of  the  peraon  of  a 
child,"  and  the  same  result  is  reached. 

The  conclusion,  therefore,  Is  Inevitable 
that  neither  by  force  of  the  Nevada  decree, 
nor  by  force  of  the  California  proceedings 
in  guardianship,  had  a  duty  to  support  the 
children  been  cast  upon  petitioner.  The  Ne- 
vada decree  dissolved  the  marriage  status 
and  fixed  the  right  of  custody  of  the  chil- 
dren with  the  wife  whfle  they  remained  In 
Nevada.  It  could  do  nothing  more.  To  this 
extent  fnll  faith  and  credit  will  be  accorded 
to  the  Nevada  decree.  Thus  It  fell  within 
the  power  of  the  wife,  under  supplementary 
proceedings  brought  In  this  state,  with  per- 
sonal service  upon  the  former  husband,  to 
have  procured,  if  the  facts  warranted,  an 
award  of  the  custody  of  the  children,  with 
provision  for  her  own  and  their  support 
She  did  not  do  this,  but  resorted  to  guard- 
ianship proceedings,  under  which,  in  terms, 
she  was  awarded  the  custody  of  the  persons 
and  estates  of  the  minora.  The  legal  effect, 
then,  of  both  the  Nevada  decree  and  the 
guardianship  decree  was  to  give  the  mother 
the  custody  and  control  of  the  ctiildren, 
without  chai^ng  upon  the  husband  their 
support  Under  section  196,  Civil  Code,  thU 
eltnatlon  prima  facie  relieves  the  husband 
of  the  duty  of  support  and  casts  it  on  the 
wifa  If  it  be  said  that  It  is  a  reproadi  to 
our  law  that  a  father  be  thus  permitted  to 
escape  the  paternal  duty  of  aiding  In  the 
support  of  bla  minor  oftoprtng,  the  answer 
is  that  no  sncli  reproach  attaches.  Onr  law 
Is  adequate,  but  the  obvlons  steps  to  be  tak< 
en,  and  which,  If  taken,  clearly  would  bave 
fixed  the  father's  duty  In  this  regard,  and 
so  made  him  penally  liable  tat  bis  breach 
of  dnty,  were  disregarded.  Instead  of  re- 
sorting to  appropriate  measures,  by  proceed- 


ings undw  the  Nevada  Jndgm^t  to  straight- 
en the  legal  tangle  which  now  exonerates 
the  husband  from  the  duty  of  furnishing 
sucb  support  resort  was  bad  to  the  crimi- 
nal court,  where  the  only  result  of  success 
would  be  to  make  It  Impossible  for  the  hus- 
band to  earn  the  money  with  which  be  could 
furnish  such  support 
The  petitioner  is  discharged. 


UcGLCNG  T.  PABADXSE  GOLD  MINING 
00.   (S.F.  6,670.) 

(Snprema  Court  of  GUifomla.   Jan.  1913.) 

1.  Himes  AND  HiNEBAU  (I  114*)  —  HlRIHQ 

CuniB— Claims  fob  Lahob. 

A  statement  <^  a  claim  ^  Uen  for  labor 
recited  that  daimant  petfonned  31%  dan' 
labor  upon  the  realty  under  an  agreement  inth 
the  owner's  agent  to  pay  a  certain  snm  per  day, 
and  that  there  was  justly  due  him  toe  sum 
claimed,  and  further  suted  that  defendant  was 
and  is  the  owner  of  the  realty,  and  that  the  per- 
son named  as  agent  was  the  person  1^  whom 
plaintiff  was  employed,  and  who  caused  the 
work  to  be  done.  Code  Civ.  I^t>a  |  1183,  re- 
quires every  person  performing  work  In  a  min- 
ing claim  to  file  for  record  a  claim  containing 
a  statement  ctf  his  demand,  the  owner's  name, 
that  of  the  person  emp;loying  him,  with  the 
statement  of  the  terms,  time,  and  conditions  of 
his  contract,  and  the  description  of  the  property. 
Held,  that  the  statute  did  not  require  claimant 
to  state  the  character  of  his  latwr,  though  his 
proof  must  show  that  It  was  such  as  to  be 
lienable,  so  that  the  statement  was  not  defec- 
tive for  not  stating  that  the  labor  was  perform- 
ed In  development  or  woi^  by  the  suDtractiva 
process,  for  which  work  a  Hen  is  given  by  sec- 
tion 1187,  being  sufficient  to  authorize  proof  of 
the  nature  of  the  labor. 

Sid.  Note.— For  other  cases,  see  BQnes  and 
erals,  Cent  Dig.  fi  236;  Dec  Dig.  M14.*} 

2.  BfsoHAHics'  Lasa  (i  0*)— OoHaiBVcnoH 
OF  Statutes. 

The  mechanics'  lien  biw  la  remedial  la  its 
character,  and  should  be  Ubetally  construed  to 
effectuate  its  purpose. 

J Ed.  Note. — For  other  cases,  see  Mechanics* 
ens,  Gent  Dig.  il  3,  5;  Dec  Dig.  f  5.*] 

3.  MIKBS  AND  MiNEBALfl  ^  112*)— LUNS  TOS 

LiABOB— Contracts. 

An  option  contract  to  purchase  mining 
stock,  which  authorized  the  prospective  pur- 
chaser to  go  upon  the  cotporaUon's  claims,  re- 
pair tlie  flume  for  the  company,  etc,  was  suffi- 
cient to  put  the  corporate  officers  on  notice  that 
Bucb  pnrdiaser  Intended  to  go  to  the  mines  for 
the  purpose  stated  in  the  contract  and  to  en- 
gage laborers,  who  would  be  entitled  to  a  Itai 
for  their  services. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  H  233-230;  Dec  Dig.  | 
112.*] 

4.  MINXS  AND  MINBKALS  d  117*>— LaBOUB'S 

liiEN— Beisteno  of  Aoenot— SvmcisNCT 

or  BVIDKNOE. 

In  an  action  to  establiih  and  enforce  a 
lairarer's  lien  for  work  dcme  in  a  mine,  evidence 
held  to  show  that  the  person  who  onployed 
plaintiff  was  the  owner's  stBtotoEy  agent  for 
employing  labor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerala.  Cent  Dig.  |  289;  Dee.  Dig.  1 117.*] 
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6.  Mines  and  Mxneb&u  (I  112*)— Liknb— 
-Agent." 

One  who  was  In  charge  of  a  mine,  with 
the  owDer'e  consent,  under  a  contract  permit- 
ting him  to  do  work  in  the  mine  with  a  view 
to  developiDg  and  purchasing  it,  and  was  coa- 
trolliiis  the  operations  in  part  for  the  owner's 
benefit,  was  the  owner's  statutory  agent  for 
emidoying  labor. 

[Eld.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S§  233-23S;  Dec.  Dig.  S 
112.« 

For  other  definitions,  see  Words  and  Phrases, 
toL  1,  pp.  2^270;  vol.  8,  p.  756©.] 

0.  Mines  and  Minzrals  (i  112*>--Lisn&— 

'^EVELOFICSNT  WOBK." 

The  construction  of  a  flume  to  brine  water 
from  a  miae  for  the  sole  parpose  of  working  It, 
which  was  the  only  way  ft  could  be  prospected, 
was  development  worit  wltliin  Code  Civ.  Proc 
I  1183,  giving  one  a  lien  for  work  performed  in 
developing  a  mine. 

[Ed!  Note.— For  other  cases,  tee  W.ne»  and 
Kfkerals.  Cent;  Dig.  H  28»%;  Dec  Dig.  1 

7.  Minu  and  Minzbau  (S  112*>— Labobkbb* 
Liens— AasiQNUENT—TiUE  ETftbctive. 

An  assignment  of  a  laborer's  mining  lien, 
reciting  the  assignment  of  all  claims  against 
tn  anumnt  due,  from  the  person  named,  for 
labor  performed  npon  the  property  M  a  mining 
ccmpany,  "together  with  the  claim  of  lien  here- 
tofore filed  by  each  of*  the  assignors  against 
the  property  and  recorded  in  the  volumes  of 
liens  stated,  which  assignment  bore  date  subse- 
anent  to  the  recordation  of  the  liens,  took  ef- 
uet  only  after  the  filing  of  the  liens,  though 
th^  were  in  fact  executed  and  verified  when 
the  assignment  was  executed,  and.  were  filed  by 
the  assignee  as  agent  for  the  assignor,  and  hence 
the  lien  was  not  invalid  as  fiavlng  been  lUed 
after  assignment  of  the  claim. 

[Ed.  NotCi^For  oOtet  cases,  see  Bflnes  and 
Minerals,  Gent  Dig.  H  233-^;  DW;  Dig.  | 
112.*] 

8.  Mines  and  Minebals  (|  114*>— Labobbb's 
Lien— FiLiNo— Filing  bt  Agent. 

The  physical  act  of  filing  the  paper  con- 
stitnting  a  lien  for  mining  labor  may  oe  done 
by  claimant's  agent 

[Bd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  230;  Dec.  Dig.  | 

9.  Mines  and  Minbbals  ({  117*)— Laboreb'b 
Lien— Pebsonb  Entitled— Agent  Fiuno 
Lien. 

One  who  acted  as  the  agent  of  a  daimanC 
for  filing  a  Hen  for  mining  labor  coald  enforce 
the  lien,  as  assignee  thereof,  after  It  was  per' 
fected  by  filing. 

[Ed.  Kote^For  other  cues,  see  Mines  and 
Minerals.  Cent  Dig.  1  289;  Dee.  Dig.  g  117.*] 

In  BaDk.  Appeal  from  Superior  Court, 
Fresno  County;  H.  Z.  Austin,  Judge. 

Action  by  M.  G,  McClung  against  the  Par* 
adlse  Gold  Mining  Conipauy.  From  a  Judg- 
ment of  tbe  appellate  court,  reversing  in  part 
a  Judgment  for  plalntlfF,  defaidant  appeals. 
Jndgmoit  of  trial  coort  for  pIoiDtUt  Af- 
firmed. 

L.  L.  Cory,  of  Fresno,  and  Carrier  &  Rich- 
ards and  Canfield  &  Starbuck,  all  of  Santa 
Barbara,  for  appellant  Geo.  Cosgrave,  of 
Fresno,  for  respondent 

PER  CURIAM.  This  case  was  decided  by 
the  District  Court  of  the  Third  appellate 


district  That  court  sustained  tlie  Judgment 
upon  plaintlfTs  individual  claim  and  that 
against  defendant  Lyall,  who  does  not  ap- 
peal, bat  reversed  tbe  Judgment  as  to  those 
claims  assigned  to  plaintiff.  Since  we  agree 
with  the  District  Couf  t  of  Appeal,  except  as 
to  the  last  conclnalon,  we  adopt  so  much  of 
the  oidnton  of  that  court,  written  by  Mr. 
PreBldlng  Jastice  Chlpman,  as  la  applicable: 

"The  acti<m  la  for  tbe  enforcement  of  la- 
borer's  Uena  against  tbe  prt^ierty  of  defend- 
ant mining  ccMupany,  and  for  Judgment 
against  defradant  Lyall.  Plalndfl  brings  tbe 
action  in  bis  own  behalf  and  as  assignee  of 
the  claims  of  eight  other  persona.  Tbe  court 
made  findings  In  favor  of  plaintiff  and  en- 
tered Judgment  against  defendant  I^all  for 
tbe  enm  of  $839.66,  with  Interest  from  June 
26,  1900,  and  for  costs,  and  adjudged  that 
plaintiff  'have  a  lien  npon  tbe  real  property 
hereinafter  described  for  the  payment  of 
the  sum  of  $680,  together  i^th  interest  there- 
on since  June  26,  1909,  at  the  rate  of  7  per 
cent,*  with  costs,  amounting  in  all,  exclusive 
of  costs,  to  $690.60.  The  usual  decree  for  a 
sale  of  the  property  was  made. 

"Within  60  days  from  tbe  entry  of  Judg- 
ment, defendant,  Paradise  Gold  Mining  Com- 
pany, appealed  from  the  Judgment  on  bill  of 
exceptions.  ,  Defendant  Lyall  does  not  ap- 
peal.  •    *  • 

[1]  The  individual  claim  of  plaintiff  is 
*  *  *  to  be  noticed.  His  claim  states:  'I 
performed  3lH  days  labor  upon  said  real 
property,  commencing  the  same  May  3,  1009, 
and  ending  June  8,  1909,  under  an  agree- 
ment with  Dr.  Robert  Lyall  to  pay  the  sum 
of  $2.50  per  day,  or  the  sum  of  $78.25  in  all, 
for  said  labor,  and  there  is  Justly  due  me,  ou 
account  thereof,  tbe  sum  of  $78.26,  after  de- 
ducting all  Just  credits  and  offsets.'  The 
claim  then  states  that  defendant  corporation 
Is  and  was  at  the  time  tbe  owner  and  re- 
puted owner  of  said  real  property ;  that  de- 
fendant I^all  was  tbe  person  by  whom 
plaintiff  was  employed,  'and  said  labor  was 
performed  as  tending  giant* ;  that  said  Ly- 
all 'is  and  was^  at  all  times  herein  mention- 
ed, tbe  person  who  caused  said 'work  to  be 
done,  who  claimed  an  interest  Oiereln,  and 
was  and  Is  tbe  agent  of  the  satil  owner.* 
There  was  no  statement  in  the  dalm.  In 
terms,  that  tbe  labor  performed  was  In  tbe 
development  of  any  mining  claim  or  work 
thereon  by  the  subtractive  process,  and  it  la 
hence  argued  that  no  legitimate  Inference 
can  be  drawn  from  the  foots  that  plaintiff  is 
entitled  to  a  lieu.  It  was  not  necessary  that 
the  claim  should  use  tbe  language  of  the 
statute.  The  averment  was  sufiSdent  to  war- 
rant proof  of  Just  what  the  labor  was,  and 
from  such  proof  it  was  to  be  determined 
whether  tbe  labor  was  in  development  work 
or  mining  by  the  subtractive  process.  Sec- 
tion 1183,  Code  of  ClvU  Procedure,  pre- 
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scribes  the  class  of  penons  entitled  to  the 
lien,  and  the  purpose  for  which  the  labor  Is 
to  be  performed  In  the  case  of  a  mining 
claim  or  real  propotr  worked  as  a  mine, 
namely,  'either  In  the.  development  thereof 
or  In  worUng  thereon  by  the  sobtractlTe 
process.*  The  preparation  of  the  claim  and 
its  recordation  are  provided  for  by  section 
1187.  It  is  there  provided:  'Every  person 
•  •  •  within  thbty  days  after  the  per- 
formance  of  any  labor  in  a  mining  dalm, 
mtut  file  for  record  *  *  *  a  claim  con- 
taining a  statement  of  his  demand  *  •  • 
with  the  name  of  the  ovnw,  •  •  •  also 
the  name  of  the  person  by  whom  he  was  em- 
ployed, •  •  •  with  a  statement  of  the 
terms,  time  glyen,  and  conditions  of  his  con- 
tract and  also  a  description  of  the  property 
to  be  charged  with  the  lien,'  etc.  This  sec- 
tion does  not  require  the  claimant  to  state 
the  Jiartlcular  character  of  his  labor,  al- 
though he  must  show  by  his  proof  that  It 
was  of  such  kind  as  is  made  llenable  by  tbe 
statute — e.,  development  work  or  mining 
by  the  subtractive  process.  It  was  held,  in 
Continental,  etc.,  Assn.  v.  Hutton,  144  Oal. 
609,  78  Pac.  21,  that  the  mechanics*  lien  law 
Is  part  of  the  Code  of  Civil  Procedure  adopt- 
ed pursuant  to  the  requirements  of  the  Con- 
stitution. 

[2]  "It  Is  remedial  In  its  character,  and 
should  be  liberally  construed  with  a  view  to 
effect  Its  objects  and  promote  justice. 

"Plaintiff  testified  that  defendant  Lyall 
employed  him  to  work  in  the  mine  of  de- 
fendant company  and  at  the  agreed  rate  of 
$2.50  per  day  and  board,  and  that  he  worked 
31%  days.  He  testified:  *I  was  employed  to 
do  general  work  about  the  mine  untU  they 
worked  two  shifts  with  the  hydraulic,  and 
after  that  I  ran  the  giant  hydranlic  nights. 
I  did  that  a  week  Jnat  preceding  the  time  I 
left'  We  think  plaintiff's  claim  of  Il«i  vraa 
snffident  in  form,  and  was  supported  by  the 
evidence,  unless  rendered  Ineffective  <ni  other 
grounds  urged  against  its  validity. 

"It  is  contended  by  appellant  that  there 
was  no  evlfleoce  that  defmdant  L^ll  was 
either  the  actiul  or  constructive  agent  of 
appellant,  or  that  any  portion  of  the  work 
was  done  In  the  development  of  the  mine, 
or  in  working  thereon  by  the  snbtracttve  pro- 
cess. It  appeared  that  defendant  corporation 
owned  tbe  mining  property  Involved;  and 
on  April  5,  1009,  defendant  Lyall  had  in 
contemplation  tbe  purchase  of  a  lai^  block 
of  tbe  shares  of  defendant  corporation,  and 
on  that  day  took  an  option  to  that  end  from 
the  corporation,  by  which  he  was  given  au- 
thority to  go  In  and  upon  its  claims  on  Syc- 
amore creek,  near  Trimmer,  Fresno  county,' 
and  he  was  to  'repair  the  flume  for  snld 
company  as  In  his  best  Judgment  be  may 
think  necessary,  but  in  any  event  sufllctent 
to  run  water  for  the  whole  length  of  it,'  and 
be  was  also  to  deliver  to  the  treasurer  of 


the  corporation  one-half  of  all  the  gold  be 
and  his  associates  and  workmen  may  have 
secured  or  taken  ont  of  the  company's  prop- 
erty prior  to  July  1,  1909.'  He  was  also  au- 
thorized to  'prospect  and  examine  the  same 
up  to  July  1.  1909,  and  to  remove  the  gold 
therefrom,  and  to  keep  one-half  thereof,  pay- 
ing and  delivering  the  oth»  one-half  there- 
of to*  the  company.  I^all,  Bluntly  after 
April  Sth,  wait,  to  Selma,  In  Fresno  eoant7» 
and,  as  directed  1^  the  officers  of  the  oor- 
poratlon,  r^orted  to  a  Mr.  Matthews  at  that 
place,  who  was  a  stod^der  In  the  corpo- 
ration, for  information  how  to  reach  the 
mine.  Blattfaews  gave  htm  this  Information; 
and  Lyall  rea<^ied  the  mine  between  April 
10th  and  20th.  He  Informed  Mr.  Matthews 
by  letter  of  bis  arrival  at  the  mine,  and  this 
letter  was  forwarded  to  the  corporation. 

[3]  "It  appears  that  the  officers  of  the 
corporation  knew  that  I^all  wa»  at  work 
at  the  mine;  the  contract  Itself  was  suffi- 
cient to  pnt  th^  officers  on  notice  that  Ly- 
all Intended  to  go  to  the  mine  to  carry  out 
Its  objects,  nines  v.  MUler,  122  CaL  S17,  55 
Pac.  40L  And  later,  learning  that  the  men 
were  not  getting  their  pay  promptly,  the 
cori>oratlon  caused  the  statutory  notice  of 
nonliability  to  be  posted  at  the  mine.  The 
men  quit  work,  and  hence  these  claims,  all 
of  which  had  already  accrued.  The  work 
necessary  to  be  done  to  prospect  or  work 
the  mine  required  that  the  flume  referred  to 
In  the  contract  should  first  be  restored,  and 
It  was  over  a  rough  country  and  a  mile  long. 
It  was  flniabed  and  water  brought  to  tbe 
mine  .and  the  giant  started;  the  mine  being 
a  hydraulic  proposition.  Tbe  ground  was 
worked  in  this  way  for  some  time,  but  prov- 
ed unsatisfactory,  and  Lyall  gave  the 
venture^ 

[4]  "Without  going  into  tbe  evidoice  fur^ 
ther,  of  which  there  was  consideraMe,  we 
think  enough  a^ears  to  show  that  I«yaU 
was  the  statutory  agent  of  tbe  cocjmratlon, 
as  defined  in  sectlou  1192,  Code  of  01  vU  Pro- 
cedure. 

[I]  "He  was  there  in  charge  with  the  con- 
sent of  the  owner,  and  was  controlling  the 
mining  operations  In  part,  at  least  for  tbe 
benefit  of  the  owner.  HIgglna  v.  Carlotta  O. 
M.  Co.,  148  Cat  70%  84  Pac.  758,  113  Am. 
St  Bep.  844.  While  It  is  true  bis  primary 
object  was  to  prospect  the  mine,  both  parties 
anticipated  a  possible  output  of  gold,  and 
provided  for  its  division  by  the  contract 
We  think  also  that  the  work  done  may  rea- 
sonably be  said  to  be  development  work,  and 
tt  requires  no  unwarranted  construction  to 
treat  the  work  as  having  In  view  the  opera- 
tion of  tbe  mine  by  the  subtractive  process. 
They  did  take  ont  some  gold,  but  not  enough 
to  satisfy  Dr.  Lyall. 

[6]  "In  constructing  tbe  flume  and  bring- 
ing the  water  to  the  mine  for  the  sole  par- 
pose  of  working      tbe  onlj  waj.  indee<^ 
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that  it  could  be  worked  or  prospected  was. 
In  OUT  opinion,  development  work." 

Discnsslng  the  claims  upon  which  plain- 
tiff sued  as  assignee,  the  District  Court  of 
Appeal  said:  "The  evidence  was  that  the  va- 
rious claims  of  Hen  were  prepared  and  sent 
to  plaintiff  at  Trimmer  Springs,  near  the 
mine,  where  the  claimants  were  assembled; 
that  the  assignment,  executed  by  the  claim- 
ants, purports  to  assign  plaintiff  'all  claim 
or  claims,  demands  against,  and  amounts 
due,  from  Dr.  Robert  Lyall  and  others  for 
work  and  labor  performed  upon  the  property 
of  the  Paradise  Klnlng  Company,  or  Para- 
dise Gold  Mining  Company,  t(«ether  with 
the  claim  of  Hen  heretofore  filed  by  each  of 
us  against  the  property  of  said  company, 
and  recorded  In  the  office  of  the  county  re- 
corder of  Fresno  county  In  volumes  H  and  I 
of  liens,  at  pages  variously  nnmbered.'  The 
assignment  bears  date  June  30,  1909,  which 
was  subsequent  to  the  date  of  ttte  recorda- 
tions of  the  liens ;  but  the  evidence  was  that 
the  liens  were  all  executed  and  verified  at 
the  time  the  assignment  was  executed,  which 
was  before  the  liens  were  recorded;  that 
after  their  execution,  and  after  the  execu- 
tion of  the  asBlgnment,  they  were  sent  down 
by  the  assignee  to  Fresno  to  be  recorded; 
that  the  assignment  was  made  solely  for  the 
purpose  of  collection.  Upon  the  point  the 
court  made  finding  9  that  'after  the  due  ex- 
ecution of  said  liens,  but  before  the  recorda- 
tion thereof,  all  of  said  persons  p  *  • 
assigned  their  said  claims  of  lien  to  plain- 
tiff ;  but  said  assignment  was  made  to  take 
effect  after  the  recordation  of  said  claims  of 
lien,  and  not  before,  and  was  made  for  col- 
lection only,  and  was  not  an  absolute  assign- 
ment; and  the  said  plaintiff  at  no  time  had 
or  claimed  ownership  of  any  of  said  clalma 
filed  by  the  persons  other  than  himself,  ex- 
cept for  the  purposes  of  collection  only.* 
The  plaintiff  teatifled:  'It  was  ttirough  the 
consent  of  all  the  parties  that  I  got  this  as- 
signment I  had  written  to  Mr.  Cosgrave  for 
Informatlcm,  and  as  the  .result  he  sent  up 
this  paper  to  me.  I  took  It  around  mj^self 
and  had  the  signatures  attached  to  it 

*  •  •  I  don't  know  the  exact  date  when 
It  was  signed;  It  was  after  we  stopped  work. 
They  were  all  right  there  in  Trimmer ; 

*  *  *  that  was  before  I  filed  my  lien.' 
(The  liens  were  all  filed  June  26,  1909.)  He 
testified  that  be  was  'simply  coUectliig  It 
for  these  different  people.  ♦  •  ♦  It  was 
before  the  Hens  were  filed  that  the  assign- 
ment was  made.  I  know  that  because  I  bad 
part  of  the  liens  In  my  possession  at  the 
time.  •  •  ♦  At  the  time  I  was  getting 
the  Hens  signed.  I  got  the  assignment  signed. 
I  know  the  assignment  was  signed  before  the 
liens  were  recorded.'  The  averment  of  the 
complaint  In  each  of  these  assigned  claims 
is  that  'said  claimant,  •  •  •  since  the 
recordation  thereof,  and  prior  to  the  filing 
of  the  complaint  herein,  duly  assigned  the 
Mid  dabn  of  lien.  togeOiw  with  all  datan 


and  demand  against  said  defendants  to  this 
plaintiff.*  We  have  given  substantially  all 
the  testimony  in  support  of  this  averment 
and  in  support  of  the  finding  of  the  court" 

[7]  From  these  facta,  the  District  Court 
of  Appeal  determined  that  there  was  no  evi- 
dence to  support  the  finding  of  the  lower 
court  that  "the  assignment  was  made  to  take 
effect  after  the  recordation  of  said  claims," 
and  that  neither  by  averment  In  the  com- 
plaint nor  by  evidence  Is  the  finding  that  it 
was  "not  an  absolute  assignment"  justified 
further  than,  on  the  testimony  above  quoted, 
that  It  was  "made  for  collection  only."  With 
the  latter  view,  we  agree  but  It  is  immate- 
rial for  the  purposes  of  this  case,  whether 
the  assignment  was  absolute  or  not  The 
material  question  is  whether  or  not  the  as- 
signment took  effect  only  after  the  filing  of 
the  Uens.  Relying  on  Mills  v.  La  Verne 
Land  Co.,  97  CaL  254,  32  Pac.  169,  33  Am. 
St.  Rep.  168.  in  which  it  was  held  that  a 
laborer  or  materialman  cannot  assign  his 
mere  right  to  assert  a  lien  and  clothe  the  as- 
signee with  the  power  to  create  final  evi- 
dence thereof  for  himself,  the  District  Court 
concluded  that,  since  the  actual  signing  and 
delivering  of  the  assignment  occurred  before 
the  final  step  In  establishing  the  Hens  by  fil- 
ing the  notices  had  t&k&k  place,  the  assign- 
ors had  attempted  to  assign  the  inchoate 
right  considered  In  the  cited  case,  and  that 
under  that  authority  th^  act  was  a  nullity. . 
We  reach  a  different  conclusion.  Hllla  v.  La 
Verne  Land  Co.  has  been  very  severely  criti- 
cised in  the  opinion  In  a  well-considered  case 
In  Utah  (Smoot  v.  Ohecketts,  125  Pac  415); 
but  Its  doctrine  has  long  been  the  establish- 
ed law  in  thla  state.  See,  also,  Duncan  v. 
Hawtt.  104  Cal.  14.  37  Pac.  626.  However, 
the  doctrine  of  that  case  has  never  been 
extended  nor  amplified.  People  v.  Moxley. 
17  Cal.  App.  469,  120  Pac  43.  The  gist  of  It 
Is  that  an  assignee  cannot  file  the  Hen  in 
bis  own  name,  and  that  therefore  the  at- 
tempted assignment  of  the  personal  right  to 
perfect  It  la  of  no  valne  nor  ^ect  The  Uoi 
has  practically  no  existence  tor  the  purposes 
of  assignment  until  the  notice  has  beea  duly 
filed  by  the  lien  claimant  lu  his  own  name. 
That  Is  all  that  tbie  case  of  Mills  v.  La  Verne 
Land  Co.  decides. 

[t]  The  physical  act  of  filing  the  paper 
may  of  course  be  done  as  well  by  an  agoit 
as  by  the  Hen  claimant  In  person.  In  this 
case  the  plaintiff  deposited  the  clalma  with 
the  iwoper  officer;  but  there  was  evidence 
sufficient  to  show  that  in  so  ixAng  he  acted 
as  the  agent  of  his  associates,  and  to  Justi- 
fy the  court's  findings  to  the  effect  tliat  each 
assignor  had  filed  his  own.  The  assignments 
In  terms  operated  upon  the  indebtedness  of 
defendants  to  the  assignors  only  after  the 
filing  of  the  claim  of  Hen.  There  was  noth- 
ing to  prevent  the  claimants  from  assigning 
something  not  yet  created  In  such  manner 
that  the  assignments  should  not  be  effective 
until  the  taaivenlng  of  a  ftitnre  event 


Digitized  by 


778 


129  PACIFIC  BEPOBTBB 


(Oal. 


[I]  If  McGlnng  had  gone  to  the  coanty  aeat, 
carrying  the  notices  of  Hen  and  an  envelope 
containing  the  assignments  directed  to  an 
agent  of  the  other  claimants,  and  it  after 
filing  the  claims  and  delivering  the  envelope 
said  agent  had  given  him  the  assignments, 
we  think  there  could  be  no  question  of  the 
regularity  of  the  proceeding  and  the  validity 
of  his  title;  and  we  see  no  lucraigrulty  in 
his  acting  both  as. agent,  for  the  purpose  of 
perfecting  the  liens,  and  as  assignee  of  them 
after  they  should  t>e  perfected.  Under  the 
text  of  the  assignment,  it  operated  neither 
upon  the  indebtedness  nor  the  evidence  there- 
of, until  the  due  filing  and  recordation  of  the 
latter.  We  conclude,  therefore,  that  the  su- 
perior court's  finding  In  this  regard  was  Jus- 
tified. 

The  Judgment  la  therefore  affirmed. 


In  re  PACKER'S  ESTATE. 
SAMPSON  et  aL  v.  GORDON  et  iL 
(Sac.  2,021.) 
(Supreme  Court  of  California.   Jan.  16,  1913.) 
L  Wills  (I  1S6*)  —  Vauditt  —  "Umdtm  Iw- 

To  render  a  will  invalid  1}ecause  of  andae 
Influence,  it  mast  Iiave  been  ezecated  the 
testator  under  pressure  which  deatioyed  bis  free 

agency. 

[Ed.  Note.— For  other  caseB,  see  Wills,  Gent 
Dig.  SS  375-381 ;  Dea  Dig.  |  156.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  8,  pp.  7166-7172.] 

2.  WxLLs  (i  163*)— Undue  Iim.tmKCB— Bub- 
DEif  oe  pBoor. 

That  a  will  makes  provision  for  one  occnpy- 
ia^  a  fiduciary  relation  to  the  testator  does  not 
raise  a  presuniption  of  undue  influence,  or 
throw  the  burden  on  him  of  disproving  andne 
influence,  onlesB  he  took  sooie  part  In  making 
the  wiU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  388-102 ;  Dec  Dig.  f  163.*) 

3.  Wills  (S  166*)— Undue  Iefluencb— Suiffi- 

ciiNCT  OF  Pboof. 

Testimony  that  a  person  charred  witii  nn* 
doe  influence  was  in  the  house  shortly  after  the 
will  was  executed  was  insufficient  to  show  that 
be  was  present  when  the  will  was  made. 

g!d.  Note.— For  other  cases,  see  Wills,  Cent 
.  IS  421-437:  Dec.  Dig.  {  166.*} 

4.  Wills  (S  47*)— Testamentaet  Capacitt— 
sufficienct. 

A  will  will  not  be  set  aside  merely  because 
the  testator  was  a  man  of  advanced  years,  whose 
sight  was  failing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  94 ;  Dec.  Dig.  {  47.*] 

5.  Wills  ({  82*)  —  Vauditt  —  Unnatuhal 
Wills. 

A  will  cannot  be  set  aside  merely  because 
its  dispositions  do  not  conform  to  the  jurors' 
Dutions  of  justice  or  propriety. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent 
Dig.  J  203 ;  Dec.  Dig.  I  82.*] 

6.  Wills  (S  82*)  —  Vauditt  —  UirnATTTSA];. 
Wills. 

A  testator  gave  the  bulk  of  his  estate  to  a 
nephew  and  another  perBon,  who  bad  been 
taken  into  the  testator's  family  an  a  mere  child, 
and  virtually  treated  as  his  son.    These  two 


with  the  testator's  wife  were  closest  to  the 
testator,  enjoyed  hb  confidence,  and  assisted  in 
the  management  of  bis  affairs.  His  other  heirs 
were  nephews  and  nieces,  who  did  not  live  near 
him,  and  whose  relations  with  him  were  not  par- 
ticularly Intimate.  His  wife  at  the  date  of  the 
will  was  suffering  from  a  disease  believed  to  be 
incurable,  and  she  died  before  his  death.  Hel4, 
that  the  will  was  neither  unnatural  or  unjust 

[Ed.  Note.— For  otber  cases,  see  Will%  Cent 
Dig.  I  203;  Dec.  Dig.  {  82.*] 

7.  Wills  U  S5*)— Tebtahbntast  CaPACiTr- 
Weight  of  Evidence. 

Testimony  tha^  a  testator  would  walk 
around  the  table  where  the  hired  men  were  eat- 
ing, and  go  out  without  saying  anything,  and 
that  he  set  fire  to  some  fox-tails  along  a  road, 
and  when  a  witness  observed  that  a  fence  post 
was  on  fire,  and  went  to  pot  it  out,  the  testator 
said  he  was  old  enough  to  watch  tiis  own  affairs, 
was  too  trivial  to  ^ow  lack  of  testamentary 
capacity. 

[EM.  Note.— For  other  cases,  see  WlUs,  Cent 
Dig.  {8  137-161;  Dec.  Dig.  {  55.*] 

8.  Wills  (|  65*)— TESTAUin^ABT  Capacitt— 

WiBIOHT  OF  EJVIDENCB, 

Testimony  tending  to  show  that  a  testator's 
memory  waa  somewhat  weakened,  without  any 
showing  of  Impairment  of  his  ability  to  grasp 
the  salient  facts  in  relation  ta  bla  property,  its 
situation,  and  tiie  objects  of  Ui  bounty,  waa 
ioBuffident  to  show  want  of  testamentaxy  capac- 
ity. 

lEd.  Note.— For  other  cases,  see  WUls,  Cent 
IHg.  Si  187-161;  Dec  Dig.  |  5&.*} 

9.  Wills  (|  55*>— Tebtaiocntaet  Oafacztt— 
Wezobt  of  ElnraNCB. 

In  action  to  revoke  the  probate  of  a  will, 
evidence  insufficient  to  show  want  of  tes- 
tamentary capacity. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  H  137-161;  Dec  Dig.  S  55.*] 

la  WITKB88BS  2S7*)— BBVBKSHINQ  BCCOIr 
LECTIOV  —  ADlQsaiBILITT  OF  WbITINO  IIT 

Evidence. 

Where  letters  are  used  by  a  witness  to  re- 
fiwb  bis  recollection,  they  cannot  be  read  to 
the  Jury  by  the  party  calling  sndi  witness,  nor 
can  he  examine  ^e  wttoess  conoemlog  their 
contents,  although,  under  tbt  express  pioviriaos 
of  Code  Civ.  Proc  S  2047,  the  adverse  party 
may  read  them  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  882;  Dtec  Dig.  |  2S7.*] 

11.  WzLU  d  884*)— Review— HAmrrjaa  Sb- 

BOB. 

In  a  will  cont^t,  where  there  was  no  evi- 
dence showing  an  exercise  of  undue  influence, 
the  exclusion  of  testimony  that  those  charged 
with  exerdsing  it  entertained  feelings  of  hostil- 
ity toward  the  oontestants,  if  ezTMieoas,  was 
harmless. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent 
Dfg.  SS  SSC-8&8;  Dec  Dig.  1  884.*] 

12.  Appeal  and  Esboe  (|  1068*)— Bbbob— 

Cube. 

The  exdndon  of  qaestions  was  not  preju- 
didal  erro^  where  everything  of  consequence 
that  could  have  t>een  brought  out  thereby  was 
covered  by  other  answers  of  the  witnesses. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4190,  4200-4208;  Dec  Dig. 
S  1068.*] 

18.  BriDEirca  <|  4(n*}— Faoxb  oi  OoncLU- 

8I0N8. 

The  exdusion  of  qnestloiis  asked  witnesses 

which  called  for  conclasims  or  opinions,  rather 

than  facts,  was  proper. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent  Dig.  SI  214&-21S5;  Dec  Dig.  S  471.*] 
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14.  Apfkal  AiTD  Ebbob  (|  106S*)— Dtidkkoe 
— Babulesb  Ebbob. 

The  ezcloslon  of  e  qaestlon  whetber  a  wit- 
Dcn  had  ever  heafd  Un.  P.  "la;  anythins  to 
ber  husband"  about  a  certain  matter  was  not 
prejudicial  error,  where  ahe  aabsequently  tes- 
tified tiiat  ibe  never  heard  anj  eonvenatiou 
between  P.  and  Ui  -wife  regaxdiof  the  wune 
fnatter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  419fi^  4200^4206;  Dec 
Die  i  1068.*] 

Department  1.  Appeal  from  Superior  Ooort, 
0>lnBa  County;  H.  H.  Albery,  Judge. 

Petltloii  by  Olive  SampBon  and  others 
against  E.  W.  Gordon  and  others  to  revoke 
the  probate  of  the  will  of  George  F.  Packer* 
deceased.  From  a  judgmoit  of  dismissal; 
the  petitioners  appeaL  Affirmed.. 

Arthur  a  Huston,  of  Woodland,  and  Seth 
Mllllngton,  of  Colusa,  for  appellants.  White. 
Miller  &  McLaughlin  and  Seymour  &  Yell, 
all  of  Sacramento,  and  Thomas  Ratledge,  of 
Oolusa,  for  respondents. 

SLOSS.  J.  On  February  10,  1910,  the  su- 
perior court  of  the  county  of  Colusa  admit- 
ted to  probate  an  instrument  purporting  to  be 
the  last  wlU  of  George  F.  Packer.  The  ap- 
pellants, children  of  deceased  brothers  and 
sisters  of  said  George  F.  Packer,  filed  a  peti- 
tion for  revocaUon  of  the  probate  of  Said 
will.  The  grounds  upon  which  revocation 
was  asked  were  that  the  document  was  not 
executed  by  George  F.  Packer  in  the  manner 
required  for  the  raecutlon  of  wills,  that  the 
decedent  was  not  of  sound  ml^d  at  the  tfine 
of  executing  the  alleged  will,* and  that  the 
execution  was  induced  by  undue  influ^ce 
and  fraud.  The  proponents  having  answered 
denying  the  material  allegations  of  the  peti- 
tion with  respect  to  each  of  these  grounds, 
the  matter  came  on  for  trial  before  a  Jury. 
At  the  close  of  the  contestants'  case,  the 
proponents  moved  for  a  nonsuit  on  the  ground 
that  no  evidence  In  support  of  any  of  the 
causes  of  contest  had  been  Introduced.  The 
motion  was  granted,  and  Judgment  of  dis- 
missal entered.  The  contestants  appeal  from 
the  Judgment 

The  alleged  will  bore  date  the  27th  day  of 
April,  1907,  some  two  years  before  Pa<^er*s 
deatb.  By  its  terms,  the  decedent  beQueath- 
ed  ¥500  to  his  niece,  Mary  Glennlng.  a  Uke 
sum  to  his  sister,  Jane  Packer,  a  steam  har- 
vester to  George  H.  Gordon,  and  the  residue 
of  his  estate  In  eanal  shares  to  Edward  M. 
Gordon  and  the  decedent's  nephew,  Albert 
M.  Packer.  George  F.  Packer  was  a  farmer 
owning  a  large  ranch  and  oUier  property  in 
Colusa  county,  where  he  had  resided  -for 
many  years.  At  the  date  of  the  will  be  was 
of  the  age  of  88  years.  He  was  married, 
but  had  never  had  any  (dilldren.  His  wife, 
Hannah  Pa<Aer,  was  alive  when  the  instru- 
ment in  controvmy  was  signed.  She  died 
on  Mardi  20,  1008,  during  Packer's  llfetlmft. 
The  only  oOier  posons  who  would,  .at  the 


date  of  the  will,  have  been  ^titled  to  suc- 
ceed to  his  estate  as  heirs,  were  his  sister, 
Jane  Packer,  and  children  of  deceased  brftth- 
era  and  sisters,  such  children  Including  Al- 
bert M.  Packer  and  the  contestants. 

[1  ]  There  was  no  attempt  to  offer  any  evi- 
dence In  sui^ort  of  the  averment  that  the 
paper  bad  not  been  executed  In  due  form. 
Nor  does  the  record  cdntalu  any  evidence 
tending  to  show  the  exercise  of  undue  In- 
fluence or  the  commission  of  fraud.  There 
is  a  total  want  of  testimony  which  would 
Justify  an  Inference  that  any  of  the  bene- 
ficiaries, or  their  wives,  or  the  wife  of  the 
decedent  (the  persons  named  in  the  petltlop 
for  revocation  as  having  exercised  undue  In- 
fluence and  made  fraudulent  representations), 
undertook  to  Influence  the  testator  in  any 
manner  whatever.  So  far  as  the  evidence 
shows,  the  will  was  the  product  of  George  F. 
Packer's  trw  and  independent  volition.  Cer- 
tainly there  Is  nothing  to  indicate  that  he 
dcted  under  pressure  which  destroyed  Bis 
free  agoicy.  Nothing  less  than  this  Is  un- 
due influence.  In  re  Kaufman,  117  Cat.  288, 
49  Faa  192,  69  Am.  SL  Rep.  179;  Estate  of 
Ricks,  160  CaL  469,  117  Pae.  632;  Estate  of 
Morcel.  102  CaL  188,  121  Pac.  733. 

[2, 3]  It  is  argued  that  there  was  a  con- 
fidential relation  between  the  decedent  and 
Albert  U.  Packer,  and  that  this  threw  upon 
the  latter,  benefiting  by  the  will,  the  bur- 
den of  disproving  undue  Influence.  But  no 
presumption  that  the  testator  was  unduly 
Influenced  arises  from  the  mere  fact  that  the 
will  makes  provision  for  one  occupying  a 
fiduciary  relation  to  him.  There  must,  in 
addition,  be  at  least  a  showing  that  the  per- 
son so  benefited  had  some  part  In  the  making 
of  the  wUl.  Estate  of  Hlgglns,  156  CaL  257, 
104  Pac.  6.  The  appellants  assert  in  their 
brief  that  Albert  M.  Packer  was  preaefit 
when  this  will  was  executed.  But  the  rec> 
ord  does  not  bear  them  out  AH  that  was 
testified  to  was  that  he  was  in  the  house 
when  E.  M.  Gordon  entered  aft»  the  will 
had  been  executed.  This  is  clearly  insuf- 
ficient to  raise  a  presumption  of  undue  Ib- 
fiuence.  Of  the  Issue  of  fraud  nothing  more 
need  l>e  said  than  that  evidence  to  austain 
the  allegations  of  the  petition  la  not  to  be 
found  in  the  transcript 

[4-1]  The  testimony  r^Eardiiv  mmtal  In- 
competency was  not  socb  as  to  have  Justified 
the  submission  of  the  question  to  tbe  Jury. 
George  F.  Packer  was  a  man  of  advanced 
years.  His  sight  was  failing.  But  these 
circumstances  alone  are  not  sufficient  to  Jus- 
tify the  court  or  a  Jury  in  setting  aside  a 
wllL  Estete  of  Dole^  147  CaL  188,  81  Pac. 
634;  Estate  of  Motz,  ISO  CaL  558,  69  Pac. 
294.  After  giving  to  the  contestants  the  ben- 
efit of  every  favorable  interpretation  and  in- 
ference which  the  testimony  can  reasonably 
bear,  as  we  are  bound  to  do  en  this  appeal 
(Estate  of  Arnold,  147  CaL  683,  82  Pa&  -2'>2). 
we  are  still  forced  to  the  condnsion  that 
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nothing  Bnbstantlally  tending  to  show  a  lack 
of  mental  capacity  to  make  a  will  was  pro- 
duced. Stress  Is  laid  upon  what  Is  called 
the  "unnatnral"  character  of  the  will.  It 
can  hardly  be  necessary  to  repeat  that  a 
Jury  Is  not  authorized  to  overturn  a  will 
merely  because  Its  dispositions  do  not  con- 
form to  the.  Jurors'  notions  of  Justice"  or 
propriety.  "It  la  well  to  remember  that  one 
has  a  right  to  make  an  unjust  will,  an  ntrfea- 
sonable  will,  or  even  a  cruel  wilt."  Estate 
of  McDevitt,  95  Cal.  33,  30  Pac.  101.  But.  In 
fact,  It  cannot  truthfully  be  said  that  the 
will  before  us  Is  eltSier  unnatural  or  unjust 
Tbe  principal  beneficiaries  are  the  persons 
who  were  (except  for  his  wife)  closest  to 
the  testator,  who  enjoyed  his  confidence  and 
assisted  him  in  the  management  of  his  af- 
fairs. One  of  them,  Albert  Packer,  was  his 
nephew.  The  other,  Edward  M.  Gordon,  had 
been  taken  Into  the  testator's  family  as  a 
mere  child,  and  had  lived  upon  the  Packer 
property,  and  been  treated  virtually  as  a 
son  of  George  and  Hannah  Packer  all  his 
life.  The  contesting  nephews  and  nieces 
did  not  live  near  the  Packers,  and  the  rela* 
tlons  between  them  and  the  testator  were 
not  particularly  Intimate.  Much  Is  made  of 
the  failure  of  the  testator  to  provide  for  his 
wife.  This  Is  a  somewhat  strange  criticism, 
in  view  of  the  fact  that  the  wife  herself  la 
named  In  the  contest  as  one  of  the  parties 
exerting  nndue  influence.  But,  apart  from 
this,  the  omlralon  to  give  anything  to  the 
wife  is  not  surprising  when  we  note  that 
she  was,  at  the  date  of  the  will,  suffering 
from  a  disease  which  was  believed  to  be  In- 
curable. Indeed,  the  appellants  themselves, 
in  their  petition,  allege  that  at  the'  date  of 
the  win  she  was  so  afflicted,  "and  that  both 
she  and  the  said  George  F.  Packer  knew 
that  she  could  not  recover." 

[7-9]  There  was  no  testimony  by  either  ex- 
pert witnesses  or  Intimate  acquaintances  that 
in  their  opinion  George  F.  Packer  was  not  of 
sound  mind.  One  of  appellants'  witnesses 
testified  that  the  decedent's  health  had  been 
falling  for  some  years,  but  that  his  mind,  so 
far  as  she  knew,  was  strong.  One  witness, 
who  had  worked  for  Packer  as  a  farm  hhnd, 
stated  that  his  employer  "appeared  Irration- 
al," but  based  this  statement  upon  grounds 
which  wholly  fall  to  support  the  conclusion. 
One  of  the  circumstances  mentioned  was  that 
Packer  would  ask  the  witness  his  name  and 
what  he  was  doing,  and  then,  on  meeting 
him  another  day,  would  repeat  the  same 
questions.  Again,  that  Packer  often  -spoke 
of  things  that,  had  occurred  many  years  be- 
fore, while  he  was  living  In  Pennsylvania ; 
that  the  testator  would  walk  around  the 
table  where  the  hired  men  were  eating,  and 
go  out  without  saying  anything.  Another 
witness  testified  that  in  1007,  be  saw  Pack- 
er set  fire  to  some  fox-tails  along  the  road, 
that  he  observed  that  a  fence  post  was  on 
fire,  and  went  to  put  the  fire  out,  whereupon 
Packer  aald  he  was  idd  mongh  to  waEch 


his  own  affairs.  At  the  time  of  the  Inci- 
dent, Packer  "appeared"  to  this  witness,  too, 
to  be  IrratlonaL  The  facts  testified  to  by 
the  two  witnesses  Just  mentioned  are  too 
trivial  to  deserve  extended  comment.  It 
must  be  appar«it  that  they  can  furnish  na 
support  for  a  conclusion  that  the  testator 
dM  not  possess  the  mental  capacity  required 
for  the  making  of  a  wllL  The  only  circum- 
stance having  any  bearing  on  the  matter  of 
mental  soundness  Is  the  repetition  of  ques- 
tions that  bad  already  been  asked  and  an- 
swered. It  had  a  tendency  to  show  that' 
Packer's  memory  was  somewhat  weakened; 
But  this,  without  any  showing  ci  Impairment 
of  his  ability  to  grasp  the  salient  facts  in  re- 
lation to  his  property,  its  situation;  and  the- 
objecfs  of  his  bounty,  would  not  suffice  as- 
proof  of  want  of  testamentary  capacity.  Es- 
tate of  Dole,  supra.  Taking  the  case  as  a 
whole,  it  may  fairly  be  said  that  the  evi- 
dence in  support  of  the  allegation  of  un- 
soundness of  mind  Is  decidedly  weaker  than 
that  presented  In  various  cases  In  which  fhls 
court  has  as  matter  of  law  held  the  proof  of- 
fered to  have  been  Insufl^clent 

[10]  We  think  no  material  error  was  com- 
mitted In  ruling  upon  the  admission  and  ex- 
clusion of  testimony.  The  appellants  offered 
the  deposition  of  Henrla  Compton,  a  niece  of 
decedent  The  deposition  was  taken  In  June, 
1911.  In  1909  Mrs.  Compton  had  written 
letters  to  relatives,  in  which  she  made  cer- 
tain declarations  concerning  the  decedent 
and  other  members  of  his  family.  The  ap- 
pellants sought  to  get  these  letters  before  tht 
Jury  upon  the  plea  that  they  could  be  used 
to  refresh  the  recollection  of  the  witnesses. 
The  court  declined  to  permit  them  to  be  read. 
We  are  satisfied  that  It  was  right  in  so  rul- 
ing. Even  if  it  be  assumed  that  the  circum- 
stances were  such  as  to  authorize  the  use  of 
the  letters  to  refresh  the  witness'  recollec- 
tion (Code  Civ.  Proc.  8  2047),  the  party  call- 
ing her  was  not  thereby  authorized  to  put 
the  papers  before  the  Jury.  Such  a  paper 
is  "In  no  sense  testimony.  *  *  •  The  op- 
ponent, but  not  the  offering  party,  has  a 
right  to  have  the  Jury  see  It  •  •  •  That 
the  offering  party  has  not  the  right  to  treat 
It  as  evidence,  by  reading  it  or  showing  it 
or  handing  It  to  the  Jury,  Is  well  establish- 
ed." 1  Wigmore  on  Ev.  |  763.  And  such 
seems  to  be  the  fair  construction  of  section 
2047  of  the  Code  of  Civil  Procedure,  which 
expressly  declares  the  right  of  the  adverse 
party  to  read  the  writing  to  the  Jury.  Reld 
V.  Reld,  73  Cal.  206,  208,  14  Pac.  781.  To- 
permlt  this  to  be  done  by  the  party  produc- 
ing the  witness  would  open  the  door  to  th» 
admission  of  hearsay  and  manufactured  evi- 
dence without  limit  For  like  reasons.  It  waa 
proper  to  exclude  questions  m  which  counsel 
for  appellants,  after  reading  a  passage  from 
one  of  the  letters,  asked  the  witness  what 
she  meant  by  the  declaration  quoted,  or 
based  other  Inquiries  upon  such  passage. 

[11-11]  Some  otbar  rnUiige  an  ctltldied*. 
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tmt  WB  tUiik  none  of  them.  If  erroneous, 
was  of  sufficient  Importance  to  Justify  a  re- 
versaL  If  It  be  conceded  that  appellants  were 
^titled  to  show  that  the  persons  charged 
with  exerctslug  undue  Inflnenee  entertained 
feelings  of  hostility  toward  the  contesting 
relatives,  such  evidence  could  not  have  avail- 
ed to  make  a  case  sufficient  to  go  to  the 
jury  In  the  absence  of  anything  tending  to 
prove  that  undue  influence  had  in  fact  been 
exercised.  Besides,  while  some  questions  on 
this  line  were  excluded,  others  were  permit- 
ted to  be  answered,  and  the  appellants  had 
the  benefit  of  everything  of  consequence  that 
conld  have  been  brought  out  If  the  rulings 
on  the  earlier  questions  had  been  as  appel- 
lants contend  they  should  have  been.  Many 
other  questions  on  this  line  called  for  con- 
clusions or  opinions,  rather  than  facts,  and 
were  properly  ruled  out  for  this  reason, 

[H]  The  witness  Henrla  Gompton  was  ask- 
ed whether  stie  had  ever  heard  Hannah 
Packer  "say  anythtag  to  her  husband  about 
doing  anything  for  Jane  Packer."  An  objec- 
tion was  sustained.  If  tbe  ruling  was  erro- 
neous (see  Estate  of  Snowball,  157  Cal.  301, 
309,  307  Pac.  598),  the  error  was  harmless, 
since  it  appears  that  the  witness  subsequent- 
ly testified  that  she  had  never  heard  any 
conversation  between  George  Packer  and  his 
wife  "in  regard  to  doing  anything  for  Jane 
Packer." 

The  appellants  urge  that  the  court  erred  in 
excluding  testimony  tending  to  show  that  the 
testator,  before  and  after  making  his  will, 
bad  made  gifts  of  property  to  £}.  M.  Gordon 
and  Albert  Packer.  We  need  not  pass  on  the 
admissibility  of  this  testimony.  If  It  had 
been  admitted,  It  could  not  have  strengthened 
the  appellants'  case  to  such  an  extent  as  to 
Justify  the  submission  of  the  issue  to  the 
Jury. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J. ;  ANGELLOTTI,  J. 


HOBBS  v.  TOH  BEEJD  GOT^D  SON.  CO. 

et  al.    (L.  A.  3,240.) 
(Supreme  Court  of  California.    Jan.  14,  1913. 
Rehearing  Denied  Feb.  13,  1913.) 

1.  oorpobations  d  174*)  — |  aoenct  fob 
Stockholders. 

A  corporation  is  the  agent  and  trustee  of 
tbe  stockholders,  holding  and  managing  the 
business  for  their  benefit 

[Ed.  Note.— Fop  other  cases,  see  Corporations, 
Cent.  Dig.  SS  649-652 ;  Dea  IMg.  S  174.*] 

2.  Courts  (J  29*)— JuniBoiCTioN— Tebbitoei- 

AI.  SCOFB. 

A  writ  of  mandamoB  cannot  run  to  per- 
sons, or  be  enforced  upon  realty,  without  tbe 
state. 

[Ed.  Note.— For  other  Caaes,  see  CJourts,  Cent. 
Dig.  H  82%,  112-118;  Dea  Dig.  J  29.*] 

a.  COTTRTS  (§  12*)— JtTBlSOICnOK— HESinENCE 

or  Pabtibs. 

Where  a  corporation,  organ iied  under  the 
laws  of  another  state,  holds  its  directors'  meet- 


ings in  the  state,  and  its  directors  reside  there, 
and  a  part  of  its  business  is  done  there,  manda- 
rans  will  issue  to  compel  the  officers  to  order 
the  persons  in  charge  of  Its  mine  in  another 
state  to  permit  a  stockholder  to  examine  the 
mine;  Code  Civ.  Proc  S  1097,  providing  ade- 
quate remedy  to  compel  obedience  by  authorizing 
punishment  for  refusal  to  obey  an  injunction. 

(Ed.  Note.— For  otiier  cases,  see  Courts,  Cent 
Dig.  SS  S2-86,  40,  41,  48, 4B;  Dec  Dig;  S  12.*} 

4.  BClNBB  AND  MiNBBAU  (S  104*)— INSFBOZION 

BT  StOCKHOLDBBB. 

A  stockholder  of  a  mining  corporation  has 
a  right  to  inspect  the  company's  mines. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  228;  Dec.  Dig.  i  104.*] 

6.  COBPOBATZONS  (fi  181*>— RlQnTS  OF  StOCK- 
HOLOBBS— iNSPBCnoH  OF  BOOK& 

At  common  law  a  stockholder  has  a  right 
to  inspect  the  corporate  books. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  674-082,  685;  Dec.  EKg.  8  181.*] 

6.  Mandahtts  (S  129*)- Pcbpose. 

Tbe  eight  of  inspection  by  stockholders  of 
corporate  records  and  business,  when  given  by 
statute,  is  absolute,  and  may  be  enforced  by 
mandamus,  though,  where  the  right  depends  on 
the  common  law,  the  issuance  of  the  writ  is 
dLscretionary  as  applicant's  motives  may  be 
questioned,  and  be  must  show  good  cause. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  264 ;  Dea  Dig.  S  129.*] 

7.  EviDBNCB  (S  so*)— PBBsuuFTionB— Law  or 
Anothbb  State. 

The  statute  law  of  Arizona  as  to  a  mining 
stockholder's  right  to  examine  the  cozpotation'a 
mines  is  presumed  to  he  the  same  as  that  of 
California. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  101;  Dea  Dig.  S  80.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  Comity;  Curtis  A.  Wllbnr, 
Judge. 

Mandamus  proceedings  by  John  H.  Hobbs 
against  the  Tom  Reed  Gold  Mining  Com- 
pany and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed. 

J.  W.  McKinley,  of  Los  Angeles,  Thomas. 
Bryant,  Nye  &  Malburn,  of  Denver,  Colo., 
and  H.  L.  McNair,  of  Los  Angeles,  for  ai>* 
pellant  N.  P.  Moerdyke  and  Hunsaker  & 
Brltt,  all  of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  is  a  proceeding  in  man- 
damus. The  writ  of  mandate  may  be  La- 
sued  to  any  corporation,  board,  or  person 
"to  compel  tbe  performance  of  an  act  which 
the  law  specially  enjoins,  as  a  duty  result- 
ing from  an  office,  trust  or  station,  or  to 
compel  the  admission  of  a  party  to  the  use 
or  enjoyment  of  a  right"  to  which  he  Is 
entitled,  and  there  is  not  a  plain,  speedy, 
and  adequate  remedy  In  tbe  ordinary  course 
of  law.  Code  av.  Proc.  SS  1085,  1086.  The 
natural  persons  named  as  defendants  to  the 
action  are  the  persons  composing  the  hoard 
of  directors  of  the  corporation  defendant, 
and  Including  Its  president  and  secretary. 
The  plaintiff  is  a  holder  of  sto^  in  the  de- 
fendant corporation. 

[1]  A  corporation  is  the  agent  and  trustee 
of  its  stockholders,  In  their  behalf  and  for 


*Vor  otbsr  essss  bm  same  toplo  and  stetlon  NUIIBTO  la  Ose.  Dls-  A  Am.  Dig.  K«7-No.  Ssrlos  *  Rep'r  Indsxw 
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their  use  and  benefit  boldlng,  controlling 
and  mauaglug  the  corporate  property  and 
business.  Wright  v.  Oroville  M.  Co.,' 40  CaL 
27;  Ashton  T.  Dashaway  Ass'n,  84  CaL  65. 
22  Pac.  660,  23  Paa  1091,  7  L.  R.  A.  809. 
The  directors  are  the  trustees  for  the  stock- 
holders and  also  for  the  corporation.  It 
Is  practically  conceded  that  there  la  no 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  Ulw,  whereby  the  plaln- 
titt  may  obtain  the  relief  he  seeks:  The 
forsKolng  statements  show  that  the  defend- 
ants occupy  the  position  of  official  trustees 
from  which  duties  may  arise  to  perform 
acts  on  behalf  of  the  plaintUC  The  two 
questions  presented  for  determination  are, 
first,  whether  or  not  upon  the  facts  alleged 
in  the  complaint  there  Is  any  act  which  the 
law  specially  enjoins  as  a  duty  lesulttng 
from  this  trust  or  station,  and,  second, 
whether  or  not  the  superior  court  of  Los 
Angeles  county  can  enforce  performance  of 
each  act  by  means  of  the  writ  of  mandate. 

Tom  Reed  Gold  Mining  Company  is  a  cor- 
poration organized  under  the  laws  of  Ari- 
xona,  and  having  its  prindpal  place  <tf  busi- 
ness in  Pasadena,  in  Los  Angeles  county, 
CaL,  and  it  there  mBlntalns  an  ofilee  and 
holds  meetings  of  its  directors.  All  ttf  the 
directors,  the  president  and  secretary  being 
members  of  the  board,  reside  in  Los  Afigeles 
county.  None  of  them  "redde  or  remain"  In 
Arizona.  The  company  owns  a  gold  mine  in 
Arizona,  the  operations  of  wlilch  are  car- 
ried on  by  agents  and  employes  in  Arizona, 
and  subject  to  the  dlrectlcm  and  control  of 
said  board  of  directors.  The  plaintiff  owns 
more  than  2.000  shares  of  the  stock  of  said 
company.  Baring  beard  that  there  had  re- 
cently been  a  discovery  of  a  new  body  of 
ore  iQ  the  underground  workings  of  said 
mine,  and  desiring  to  examine  said  mine 
and  inspect  said  ore,  and  ascertain  whether 
the  mining  operations  were  carried  on  with 
skin  and  good  Judgment,  so  as  to  be  advised 
of  the  value  of  his  stock,  the  plalhtlff  de- 
manded of  the  company  permission  to  visit, 
Inspect,  and  examine  the  mine  accompanied 
by  an  expert  mining  engineer  to  assist  him. 
The  company  refused  to  permit  him  to  do 
so.  The  prayer  of  the  complaint  Is  for  a 
writ  of  mandate  commanding  the  defend- 
ants to  permit  plaintiff  to  visit,  Inspect,  and 
examine  said  mine,  accompanied  by  a  min- 
ing engineer  to  assist  him  therein,  and  re- 
quiring defendants  to  make  and  deliver  to 
plaintiff  an  order  directed  to  its  agents  and 
servants  In  charge  of  the  mine,  instructing 
them  to  show  him  such  parts  of  the  mine 
as  he  wishes  to  examine,  and  for  such  other 
relief  as  may  be  Just  and  proper. 

[21  The  mine  being  In  Arizona,  it  is  not 
within  the  Jurisdiction  of  the  courts  of  this 
state.  Our  personal  writs  cannot  run  to 
persons  who  are  not  present  in  the  state, 
and  they  cannot  be  enforced  upon  real  prop- 
erty beyond  its  Umlta.   The  writ  ot  man- 


BEFOBTBB  (CaL 

date  cannot  be  Invoked  to  compel  perform- 
ance of  an  act  which  cannot  be  performed 
within  this  state,  but  must  be  done.  If  at 
all,  at  some  place  In  another  stat^  So  far 
as  these  objections  go,  the  refusal  ot  the 
writ  was  proper. 

[3]  But  there  Is  an  act  in  furtherance  of 
the  proposed  inspection,  which  the  defend- 
ants may  perform,  and  which  It  is  thdr 
duty  to  perform  in  this  state,  to  which  the 
plalntifC  mwn  the  facts  stated  is  Clearly  «l- 
tltled  and  whldi  comes  within  the  scope  of 
the  relief  prayed  for.  The  corporation  holds  \ 
Its  directors*  meetings  in  tbia  state,  its  dl-  \ 
rectors  nAUa  here;  and  the  corporate  busl-  ] 
ness  in  part,  at  least,  Is  done  here.  The  cor- 
poration, although  organized  under  the  laws 
of  Arizona,  is  for  many  purposes  a  resi- 
dent of  this  state.  Wait  v.  Kern  R  M.  Co., 
Iffl  CaL  21,  106  Paa  98.  Its  directors,  act- 
ing in  this  states  may  make  and  deliver  to 
the  plaintiff  an  order  to  the  persons  in 
charge  of  the  mifift,  instructing  them  to 
permit  the  plaintiff  to  ent^  and  examine 
the  sanw.  .In-the  ordinary  course  of  busi- 
ness, it  is  to  he  presumed  that  audi  an  ot- 
der  would  be  made  in  this  state,  rather  than 
in  Arizona,  since  the  directors  and  trfBcers 
reside  here  and  hold  meetings  here.  There 
is,  therefore,  no  physical  ot  Jurisdictional  ob- 
stacle to  prevoit  the  issuance  and  execution 
of  a  writ  of  mandate  to  compel  the  defend- 
ants to  perform  such  act .  Ample  power  to 
compel  obedience  Is  conferred  by  section 
1097  of  the  Code  of  Civil  Procedure,  al- 
though, doubtless,  the  power  would  «clst  In 
the  absence  ot  such  express  grant  There  is 
therefore  an  act  which  the  d^endants  may 
do  in  this  state  In  th^r  trust  capacity,  the 
performance  of  which  the  court  can  compel. 

[4]  The  remaining  question  Is  whethn  or 
not  this  act  Is  a  duty  resulting  from  the 
relations  between  the  parties.  Haa  a  stock- 
holder of  a  mining  curporatioQ  the  right  to  ^ 
visit  and  inspect  the  mines  ot  the  company?/ 
We  think  there  can  be  no  doubt  that  the^ 
right  exists.  ^ 

[I]  It  is  settled  that  at  common  law  a 
stockholder  has  the  right  to  Inspect  the 
tKtoks  of  the  corporation.  2  Cook  on  Corp. 
I  611;  4  Thompson  on  Corp.  |  4406  et  seq. 
The  reasoning  oo  which  this  rule  is  founded 
is  that  a  stockholder  has  an  Interest  In 
the  assets  and  business  ot  the  corporation, 
and  that  such  Inspection  may  be  necessary 
or  propa  tor  the  protection  of  his  Interest 
or  tor  his  information  as  to  the  condition  of 
the  corporation  and  the  value  of  his  Inter- 
est therein.  There  Is  not  a  feature  of  this 
reasoning  that  doee  not  apply  with  equal 
force  to  the  claim  of  a  right  to  examine  the 
property  of  the  corporation,  eq>eclalty  where 
it  is  mining  property,  the  condition  and  value 
of  which  Is  so  easily  concealed  or  misrepre- 
sented. The  books  would  often  afford  no  in- 
formation of  the  nature  ot  the  ore  bodies 
exposed  OT  of  the  manner  In  whldi  the  WOTk 
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wai  caxiled  <nL  *The  stockholders  of  a  coi> 
poratiQD  are  the  owners  of  Its  franclilBes 
and  its  assets  and  tbey  have  a  right  to  he 
Informed  of  the  financial  condition  of  the 
company."  Kuhbach  t.  Irving,  etc,  Co.,  220 
Pa.  481,  69  Aa  081.  20  I*  R.  A.  (N.  S.) 
186.  In  Guthrie  v.  Harkness,  190  U.  &  163. 
28  Sup.  Ot.  S,  SO  L.  Ed.  130,  4  Ann.  Caa 
433,  the  oonrt  quotes  with  approval  the 
following  passage  from  Gockbnm  v.  Union 
Bank,  18  La.  Ann.  2S0i  "A  stockholder  in 
a  corporation  possesses  all  his  individual 
rights,  except  so  far  as  he  is  d^irlved  of 
them  by  the  charter  or  the  law  of  the  land. 
As  long  as  the  charter  or  the  rules  and  by- 
laws, passed  in  conformity  thereto,  do  not 
restrict  Us  individual  rights,  he  possesses 
them  in  tail  and  can  demand  to  ezerdsef 
them.  It  cannot  be  d«iied  that  It  is  the 
right  of  one  to  see  that  bis  property  Is  well 
managed  and  to  have  access  to  the  proper 
sources  of  knowledge  In  this  respect" 
Again  the  court  says  (199  U.  S.  page  ISS,  26 
Sup.  Ct.  page  6,  50  L.  Ed.  130,  4  Ana  Caa. 
433) :  "The  right  of  lnspecti<m  rests  upon  the 
proposition  that  those  in  charge  of  the  cor- 
poration are  merely  the  agents  of  the  stock- 
holders who  are  the  real  owners  of  the 
property" — citing  CindnnaU  V.  Co.  v.  Hoff- 
meUter,  62  Ohio  St.  201,  56  M.  a  1033.  48 
U  B.  A.  732.  78  Am.  SL  Bep.  707.  In  the 
Guthrie  Case  the  United  States  Supreme 
Court  held  that  the  stockholders  bad  the 
right,  not  only  to  inspect  the  bo<As  of  the 
banking  company,  but  also  to  examine  its 
accounts  and  loans,  or,  In  other  words.  Its 
^property.  It  would,  indeed,  be  a  strange 
rule  which  would  allow  the  stockholder  to 
examine  the  books  of  a  corporation  to  as- 
certain its  condition  and  deny  him  an  in- 
spection of  the  property  to  verify  the  state- 
ments contained  in  the  books.  The  rule  at 
common  law.  In  our  opinion,  extends  to  the 
corporate  property  as  fully  as  to  the  books. 

[(]  Whete  such  right  Is  given  by  statute, 
the  rale  Is  that,  unless  the  statute  Imposes 
restrictions  or  limitations,  the  right  Is  ab- 
solute, and  may  be  enforced  by  mandamus, 
regardless  of  the  purpose  or  motives  of  tlie 
stockholder,  or  the  existence  of  good  cause. 
Johnson  v.  Langdon,  135  Cal.  626,  67  Pac 
1050,  87  Am.  St  Bep.  160.  Where  the  right 
to  be  enforced  Is  a  common-law  right,  the 
Issuance  of  the  writ  is  discretionary,  and 
the  motives  of  the  applicant  may  be  ques- 
tioned, and  he  is  required  to  show  good 
oiuse  for  granting  the  relief.  Id.  Section 
i>80  of  our  Civil  Code  provides  that  any 
/jstockholder  of  a  mining  corporation,  formed 
((under  the  laws  of  this  state,  is  entitled  to 
\isit  and  examine  Its  mines  accompanied  by 
his  expert  and  that,  on  his  application,  the 
president  of  the  corporation  must  cause  its 
secretary  to  Issue  and  deliver  to  htm  an  or- 
der to  the  superintendent  of  the  mine  to 
show  the  stockholder  such  parts  of  the  mine 
as  he  may  wish  to  sasb  The  case  was  de- 


cided below  on  a  demurrer  to  the  complaint, 
vrMcb  contains  no  allegations  as  to  the  law 
of  Arizona  oo  the  subject 

17]  It  Is  therefore  presumed  to  be  the 
same  as  the  law  of  this  state.  Concedlc^ 
fbr  the  purposes  of  Oils  decision  the  claim 
of  the  defendant  that  secticHi  680  does  not 
apply  to  an  .^Izona  mining  corporatlou 
having  its  principal  place  ot  business  in  this 
state,  and  having  mines  only  In  Arizona,  it 
would  follow  that  under  the  law  of  Arisona, 
as  we  presume  it  to  be^  the  same  rl^t  would 
exist,  and  the  same  duty  would  rest  upon 
the  defendants  aa  under  the  section  of  the 
Civil  Gods  above  mentioned.  If  It  should 
turn  out  that  Arisona  has  no  such  law  and  y 
that  section  680  should  be  held  Inapplicable^  f 
substantially  the  same  right  and  duty  would ' 
exist  undw  the  common  law,  provided  the 
inspection  was  desired  tia  a  legitimate  pur- 
pose and  good  cause  was  shown  therefor. 

It  is  suggested  that  the  court  should  not 
indulge  In  useless  or  Ineffectual  proceedings, 
and  that  it  would  be  useless  to  require  the 
officers  of  the  corporation  to  give  an  ordw 
to  the  mining  superintendent  in  Arizona  to 
allow  an  inspection  of  the  mine,  unless  the 
court  possessed  the  power  and  the  means 
to  compel  the  superintendent  to  obey  the 
order.  There  seems  to  be  a  su^estlon  here 
that  the  defradants  are  disposed  to  be  re- 
fractory and  to  resist  the  Judgments  of  the 
courts  of  this  state  so  far  as  they  dare, 
while  at  the  same  time  availing  themselvra 
of  the  prlvil^e  of  carrying  on  the  general 
corporate  business  here.  We  will  not  in- 
dulge the  supposition  that  this  motive  or 
intent  exists.  Obedience  to  the  writ  com- 
manding the  Issuance  of  a  permit  means  an 
obedience  in  good  faith  with  the  sincere  In- 
tent to  carry  out  the  Judgment  of  the  court, 
and  we  will  presume  that  such  obedience 
will  be  promptly  accorded.  It  is  trae  the 
court  cannot  send  Its  officers  Into  Arizona 
to  induct  plalntlfT  Into  the  mine,  but  it 
can  comi>el  the  Issuance  by  the  defendants 
In  this  state  of  the  order  for  the  Inspec- 
tion thereof,  under  such  rratrlctlons  as  may 
seem  proper,  and  it  can  see  that  there  is  no 
trifling  with  the  court  In  the  manner  of  per- 
forming Uiat  act  It  Is  not  to  be  supposed 
that  the  mine  superintendent  will  disobey  or 
disregard  a  real  order  from  his  superiors. 
The  court  will  give  such  relief  as  Its  powers 
and  territorial  Jurisdiction  authorizes  It  to 
give.  It  will  not  refuse  any  relief  because 
it  cannot  give  the  full  relief  that  plaintiff 
asks,  or  because  it  cannot  act  directly  upon 
the  premises  to  which  the  relief  relates. 
From  what  we  have  said  the  ooncluston  nec- 
essarily follows  that  the  court  below  erred 
in  sustaining  the  demurrer  to  the  complaint 
and  in  ^vlng  Judgment  for  the  defendants. 

The  judgment  is  reversed. 

We  concur:  AKGBLLOTTI.  J.;  SLOSS, 
J.;  KELVIN.  J.;  HBNSHAW,  1. 
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BSOWBAUj  t.  SNOWBAIX.    (Sac  1,974.) 
(Supreme  Court  of  California.   Jan.  10,  1913. 
Rehearlns  Denied  Feb.  8,  1913.) 

1.  Affeai.  and  Ebbob  (I  205*}— Exclusion 

OF  EVIDEMCB— StATEUKNT  OF  KXFBCTED  AN- 
.  dWEB. 

Where  tbe  defendant  made  no  statement 
to  the  coart  as  to  the  substance  of  a  conversa- 
tion, it  cannot  be  determined  whether  the  ex- 
clusion of  evidence  of  such,  conversation  was 
error  or  not,  and  there  was  no  ground  for  re- 
versal. 

[Kd,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1281,  1^82;  Dec  Dig.  i 
205.*] 

2.  AlTEAL  AND  EBBOB   ({  1056*)— HABMLESS 

Ebbob— Evidence— Exclusion  , 

The  exclusion  of  a  statement  of  a  benefi- 
dan  that  he  was  satisfied  with  the  will,  thoagh 
teniung  to  show  bad  faith  la  his  later  threats 
to  contest,  was  not  reversible  error  in  an  ac- 
tion on  notes  given  him  in  a  settlement  ot  the 
estate  arising  out  of  such  threats,  where  he 
conveyed  his  ttitire  interest  in  the  estate,  and 
thus  divested  UmseU  of  the  right  to  make 
«  contest 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  4187-4108,  ^7;  Dec 
Dig.  I  1050.*] 

Department  1.  Appeal  from  Superior 
Oonrt,  Yolo  County;  U.  M.  Albery,  Judge. 

Action  bj  Leatie  CL  Snowball,  executrix  of 
the  estate  ot  Milton  8.  Snowball,  against 
H.  H.  Snowball,  administrator  of  the  estate 
of  Lucy  A.  Snowball,  deceased.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Af- 
Armed. 

Arthur  Oi  Huston,  of  Woodland,  for  appel- 
lant Thomas  &  Thomas,  of  Ukiah,  and 
Hudson  Grant,  of  Woodland,  for  respondent 

SHAW,  J.  The  defendant  appeals  from 
the  Judgment,  and  presents  the  proceedings 
at  the  trial  upon  a  bill  of  exceptions. 

On  March  7,  1906.  Lucy  A.  Snowball  ex- 
ecuted to  Milton  S.  Snowball  two  promis- 
sory notes,  one  for  |1,S00,  due  two  years 
thereafter,  and  the  other  for  $500,  due  three 
years  thereafter.  Afterwards  both  the  payer 
and  payee  died.  This  action  was  begun  by 
the  executrix  of  Milton  S.  Snowball's  estate 
to  recover  from  the  estate  of  Lucy  A.  Snow- 
ball the  amount  due  on  said  notes.  After 
bearing  the  evidence  the  court  below  di- 
rected the  Jury  to  return  a  verdict  for  the 
plaintiff  for  the  amount  due  upon  the  notes. 
This  was  donc^  and  a  Judgment  was  altered 
accordingly. 

The  defense  set  up  In  the  answer  was 
that  there  was  no  consideration  for  the  notes 
sued  on.  There  was  also  an  attempt  to  al- 
lege that  the  notes  were  procured  by  fraud 
exercised  upon  the  maker  by  the  deceased, 
Milton  S.  Snowball,  and  Xjeutie  A.  Snowball. 
Defendant  charges  that  Milton  and  Leutle 
for  the  purpose  of  inducing  their  mother  to 
execute  said  notes  falsely  stated  to  her  that 
Milton  intended  to  contest  the  will  of 
John  W.  Snowball  in  order  to  secure  a  Judg- 
ment that  he  died  Intestate:   that  Miltou 


In  fact  liad  no  Intentlw  to  make  midi  con- 
test, but  that  the  mother  believed  he  did 
80  intend;  and  Qiat  relying  on  that  belief 
and  on  bis  said  declarations  that  be  did  so 
intend,  and  by  reason  thereof,  she  executed 
the  said  notes,  and  that  there  was  no  con- 
sideration for  tlie  aaid  notes.  These  alle- 
gations constitute  a  detaUed  statement  of  tlie 
defense  that  the  notes  were  given  without 
consideration.  It  is  not  alleged  ttiat  they 
were  given  In  settlement  of  the  threatened 
contest  or  to  induce  Milton  to  refrain  from 
making  the  same.  The  evidence,  bovrerw, 
shows  that  tbe^  were  given  to  accomidlah 
that  purpose.  It  is  conceded  that  the  evt 
dence  admitted  was  suflBdiat  to  establirili 
the  ftict  that  the  notes  were  given  for  a 
good  and  sufficient  constdersitlon.  Tba  only 
errors  alleged  are  that  tbe  court  erred  in 
certain  rulings  endudlnf  evideneo  <NIered 
by  tbe  defendant 

John  W.  Snowball,  the  hnslMuid  of  Lucy 
A.  Snowball,  died  on  February  S,  1906.  He 
left  four  suOTivlng  children,  namely,  Leutle 
A.,  Milton  B.,  Leon,  and  H.  H.  SnowbalL 
Tha  will  of  John  W.  was  admitted  (o  pro- 
bate on  March  6,  1006,  and  Leutle  A.  Snow- 
ball was  appointed  executrix  thereof.  The 
facts  shown  by  tbe  evidence  are  substantial- 
ly as  followa:  John  W.  Snowball's  will  was 
made  some  two  years  before  his  death.  It 
gave  to  Milton  two  parcels  of  land.  Milton 
bad  been  living  upon  one  parcel  and  paying 
the  taxes  thereon  for  some  ten  years,  and 
claimed  that  It  belonged  to  him.  The  other 
tract  was  sold  by  John  W.  before  bis  death. 
The  will  also  gave  to  Leon  bank  stock  ot  the 
value  of  $2,000.  Milton  and  Leon  were  dls- 
satisfled  with  the  provisions  tit  tbe  will  in 
their  favor  and  made  threats  to  tbe  mother. 
Lucy,  and  to  their  sister,-  Leutle,  tiiat  tbey 
would  Initiate  a  contest  against  tt  There- 
upon a  settlement  agreement  was  made  be- 
tween these  four.  In  pnrsuance  of  whidi 
said  contest  was  abandoned.  This  agree- 
ment was  made  on  the  7th  of  March,  1906, 
and  the  notes  in  controversy  were  executed 
as  a  part  thereof.  In  substance,  the  agree- 
ment was  that  Milton  was  to  rec^ve  $5,000 
and  Leon  was  to  receive  the  sum  of  $5,000, 
in  consideration  whereof  they  were  to  re- 
frain from  making  the  contest  Leutle  was 
to  give  $3,000  to  Leon  and  $2,000  to  MUton, 
and  Lucy,  the  mother,  was  to  execute  the 
two  notes  to  Milton  amounting  to  $2,000. 
and  Milton  was  to  accept  the  lot  which  had 
uot  been  sold  and  of  which  be  claimed  to 
be  the  owner,  hi  lieu  of  $1,000  of  the  $5,000 
to  be  received  by  him.  In  pursuance  of  this 
agreement  Leutle  gave  the  $3,000  to  Leon 
and  the  $2,000  to  Milton.  Lucy  executed 
to  Milton  the  two  notes  sued  on,  and  MUton 
and  Leon  thereupon  executed  to  Leutle  con- 
veyances of  all  of  their  Interest  In  the  es- 
tate of  their  said  father.  Leutle  agreed 
that  upon  the  settlement  of  tbe  father's  es- 
tate she  would  reconvey  the  said  home  place 
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to  Milton.  Ab  a  matter  of  fact,  they  did 
abandon  the  contest,  and  no  sndi  contest 
was  ever  filed  or  Instituted. 

[1]  H.  H.  Snowball  was  called  as  a  wit- 
ness for  the  defendant,  and  he  testified  that, 
after  John  W.  SnowbaU's  death  and  before 
hfs  will  was  filed  for  probate,  he  had  a  con- 
versation with  Milton  in  regard  to  contest- 
ing his  father's  wiU.  The  will  was  filed  on 
February  17,  190&  He  was  asked  to  state 
what  the  coDTersation  was,  and  the  court 
refused  to  allow  the  question  to  be  answer- 
ed on  the  ground  that  it  was  Immaterial,  ir- 
relevant and  incompetent  This  ruling  is 
assigned  as  error.  The  defendant  made  no 
statement  to  the  court  showing  what  he 
claimed  the  substance  of  the  conversation 
to  be;  hence,  it  cannot  be  determined  wheth- 
er the  exclusion  of  the  evidence  was  erro- 
neous or  not,  and  this  ruling  of  itself  con- 
stitutes no  ground  for  reversal.  Marshall 
T.  Hancock,  80  Cal.  84,  22  Pac.  61;  Hough- 
ton T.  Clarke.  80  CaL  420,  22  Pac.  288;  Tay- 
lor V.  Kelley,  103  Cal.  186,  87  Pac.  216.  As 
was  observed  in  Marshall  v.  Hancock,  "the 
conversation,  if  there  was  one,  may  have 
been  about  a  matter  entirely  aside  from 
the  matter  under  Investigation." 

[2]  The  witness  was  then  asked  whether 
<a  not  after  the  father's  will  was  read, 
which  was  a  few  days  after  his  death  on 
February  6th,  and  before  March  7,  1906,  he 
had  a  conversation  with  Milton  wherein 
Milton  stated  that  be  was  satisfied  with  bis 
father's  will,  and  had  no  intention  what- 
ever of  contesting  the  same.  An  objection 
that  this  question  was  Immaterial,  incomi)e- 
tent,  and  Irrelevant  was  sustained.  A  simi- 
lar question  as  to  a  conversation  after  the 
7th  of  March  was  also  excluded.  It  ia  claim- 
ed that  these  rulings  are  erroneous. 

The  evidence  of  the  settlement  agreement, 
of  which  the  notes  constituted  a  part,  was 
Introduced  by  the  defendant,  it  is  clear  and 
positiTe,  and  there  Is  no  claim  that  it  is  not 
Babstantlally  correct  Milton  and  Leon,  In 
consideration  of  the  money  and  notes  receiv- 
ed by  them,  respectively,  not  only  agreed 
not  to  contest  the  will,  but  each  also  con- 
veyed to  Leutie  all  his  interest  in  the  eft- 
tate,  thereby  divesting  himself  of  the  right 
to  make  such  contest.  Code  Giv.  Proc.  S 
1827;  Estate  of  Edelman.  148  Cal.  236,  82 
Pac.  9^,  113  Am.  SL  Rep.  231;  State  v. 
Superior  Court,  148  Cal.  66,  82  Pac.  672,  2 
L.  R.  A.  (N.  8.)  643;  Estate  of  Wlckersham, 
168  GaL  612,  96  Pac.  311.  This  conveyance 
was  necessary  In  order  to  make  the  settle- 
ment secure,  and  it  formed  a  material  part 
of  the  consideration  for  the  notes.  It  Is  true 
that  an  agreement  to  settle  a  claim  upon 
which  suit  has  not  been  begun  is  not  sup- 
ported by  a  snffictent  consideration  if  the 
par^  seeking  to  enforce  it  knew  his  claim 
to  be  groundless  and  did  not  assert  It  in 
good  faith.  McOlynn  v.  Scott,  4  N.  D. 
24.  68  N.  W.  460:  McClnre  t.  McGlure,  100 


CaL  848.  84  Paa  822.  The  answer  to 
Qaestlon,  If  affirmative,  might  perhaps  tend 
to  prove  bad  faith  in  Milton.  But  a  per- 
son's Intentions  readily  change.  An  expres- 
idon  of  intent  at  one  time  is  but  slight  evi- 
dence that  it  has  continued  to  a  subsequent 
time,  especially  when,  as  here,  the  contrary 
purpose  is  positively  declared  on  the  subse- 
quent occasion  and  is  followed  up  by  action 
to  the  extent  of  conveying  a  valuable  right 
and  interest.  Counsd  did  not  even  state  to 
the  trial  oonrt  that  he  expected  an  affirma- 
tive answer.  It  would  have  been  better 
policy  for  that  court  to  have  admitted  the 
evidence,  but,  under  the  drcomstances  and 
In  the  absence  of  any  indication  as  to 
nature  of  the  answer,  we  deem  the  error,  If 
It  can  be  bo  termed,  to  be  too  tzlvlal  to  justify 
a  reversaL  Declarations  of  Intent  not  to 
conteat,  made  after  the  settlement,  would  be 
entirely  conaistoit  therewith  and  would  not 
tend  to  impeach  the  aettlement  agreemait 
or  to  show  bad  faith  in  making  the  claim. 

A  considerable  part  of  the  discuEBlon  In 
the  appellant's  brief  r^tea  to  the  question 
of  confidential  relations  and  the  elfect  there- 
of upon  the  duty  of  one  to  show  good  con- 
sideration for  a  contract  in  bla  favor  madb 
by  anoUier  party  to  whom  he  stands  in  confl- 
doitlal  rations.  We  do  not  think  this  qnes- 
tlon  la  of  any  importance.  Although  the  re* 
lation  between  Milton  and  Lucy  was  that  of 
parent  and  child.  It  la  clear  from  the  evi- 
dence that  Oiere  was  no  confidential  relation 
between  them  sufficient  to  Impose  opon  him 
any  dn^  to  have  his  mother  call  In  inde- 
pendent advice  In  the  matter.  Furthermore, 
the  evidence  alao  shows  that  the  aettlraient 
was  made  upon  fiie  advice  of  an  attorn^ 
called  for  that  purpose  by  tb»  mother  her- 
self. 

There  are  no  other  points  of  sufficient  Im- 
portance to  deserve  mention. 
The  Judgment  is  affirmed. 

We  concur:  SLOSS.  J.;  ANOELLOTTI.  X 


PEOPLE  V.  SMITH.    (Cr.  1,720.) 

(Supreme  Court  of  California.    Jan.  8,  1918.) 

1.  Homicide  (i  203*)  —  Evidbnce  — Dnifo 
Declarations— ExFECUTioN  or  Death. 
Deceased,  after  a  necessarily  fatal  wound, 
in  answer  to  questlODS  of  the  district  attorney 
an  hour  before  his  death,  said  that  he  did  not 
know  that  he  was  pretty  badly  hurt,  but  pre- 
sumed so;  that  the  doctor  had  not  told  him 
that  he  had  a  poor  chance:  that  be  did  not 
know  that  he  was  going  to  die  and  hoped  not; 
that  he  was  not  feeling  weak;  and  that  so 
long  as  there  was  life  there  was  hope.  Held, 
that  bis  statement  aa  to  the  encounter  with 
accused  was  not  made  without  hope  or  expec- 
tation of  recovery,  so  as  to  be  admissible  as 
a  dyine  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  K  430-437;  Dec  Dig.  |  203.*] 
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2.  HouciDB  (1  208*)— Evidence— "Dtiho 

DECUUTIORS"— IMHIHENT  DEATB. 

It  18  the  abandonment  of  hope,  the  ex- 
pectation of  certain  and  imminent  death,  and 
the  belief  of  the  law  that  at  such  a  time  a  man 
will  tell  tbe  trath,  that  Justify  the  reception  of 
dyinf  declarationB  agaisat  the  defendant,  thns 
depnved  of  a  confrontation  and  croBS-ezamina- 
tion  of  witnesses. 

[Ed.  Nets.— For  other  cases,  see  Homicidei 
Cent  Dig.  S8  430-437;  Dec.  Dig.  f  203.* 

For  other  definitions,  see  Wordi  and  Phras- 
es, ToL  3,  pp.  2207,  229&1 

5.  HoHiciDE  (1210*)— Evidence— Dtino  Dec- 

LAKATIOXB— KEAFTIBUAKCE  OF  IlIADlflSSI' 

ble  Stateuents. 

While  a  declaration  not  made  under  the 
bdief  of  immediate  and  impending  death  may, 
under  fear  of  death,  be  reaffirmed  hj  the  de- 
clarant under  drcumstances  entitiiDg  it  to  ad- 
mission, a  greater  care  should  be  exercised 
by  the  trial  court  and  a  more  satisfactory 
sbowiiv  of  the  patient's  condition  of  mind  re- 
quired than  when  tbe  declaration  waa  in  the 
first  instance  admissible;  and  where  die  an- 
swers ot  deceased,  necessarily  fatally  wounded, 
were  not,  in  the  first  instance,  made  with  a 
sense  of  impending  death,  and  his  later  atate- 
menta  in  answer  to  leading  questions  were 
made  when  in  such  condition  that  he  either 
could  not  appreciate  their  consequences,  or 
from  extreme  illness  or  recklessness  was  will- 
ing to  give  the  answers  he  thought  wanted, 
reaffirmation  waa  not  auffidenUy  shown. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  |  442;  Dec.  Dig.  S  2ia*] 

4,  HOUICIDE    ({  300*)— iNSTBUCnONS— Seu- 

Defense. 

In  a  tfial  for  homicide  defended  on  the 
ground  of  self-defense,  an  instruction  that  if 
defendant  acted  from  reasonable  and  honest 
convictions,  he  was  not  criminally  responsible 
for  a  mistake  In  the  actual  extent  of  tSie  dan- 
ger, where  other  judicious  men  would  have 
been  so  mistaken,  using  tbe  word  "jDdi<dous" 
in  place  of  tbe  word  "reasonable,"  and  an  in- 
struction that  If  one  UUs  another  nnder  cir- 
cumstanCea  not  sufficient  to  induce  a  reasonable 
and  well-founded  belief  of  danger  to  life  or 
great  bodily  harm  in  the  mind  of  an  "ordi- 
narily courageous  man,"  instead  of  an  ordinarily 
reasonable  and  prudent  man,  the  law  would  not 
justify  the  killing  on  the  ground  ot  self-de- 
fense, are  useless  changes  from  the  ordinary 
definitions,  and  are  disapproved. 

[Bd.  Note.— For  other  cases,  aee  Homidde, 
C^nt  Dig.  H  614-682;  Dec  I»g.  1  30a«] 

6.  HOWOIDE  (i  116*)— "SBI.F-DEFEiraB"— BK- 
IJANCE  ON  APPBABANOES. 

One  may  rely  upon  appearances  and  act  in 
self-defense,  if  the  appearances  are  sufficient 
CO  excite  the  fears  of  a  reasonable  man  that 
he  is  then  in  immediate  danger  ot  death  or 
great  bodily  injury  at  the  bands  ot  another. 

TBd.  Note.— For  other  case^  see  Homicide, 
Cent  Dig.  81  158-163;  Dec.  Dig.  |  116.* 

For  other  definitions,  see  Words  and  Phras- 
es, -vol  7,  pp.  6402-6405;  voL  8,  p.  7797.]. 

6.  HOUICIDB  (I  300*)  —  iNBTBUCnONS— Self- 
r^CnnBE— AI>PBARA  NCE8. 

An  Instmction  that  the  fact  that  a  person 
of  violent  and  dangerous  character  threatened 
the  life  of  another  would  not  justify  an  imme- 
diate resort  to  self'defense  in  the  absence  of 
some  "demonstration,  real  or  apparent,  of  an 
attempt"  coupled  witb  abilitr  to  take  life,  in- 
stead ot  a  demonstration  "or"  attempt,  coupled 
with  a  real  or  apparent  ability  to  take  life,  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614-632;  Dec.  Dig.  |  300.*] 


7.  Gbiuikai.  LiAW  (i  789*)— IirsTBVcnoNS— 

WkOHT  or  BVIDBHCB— BBAMNAnX  DoUBT. 

An  instruction  in  a  trial  tor  murder  that 
a  doubt  to  justify  acquittal  must  be  reason- 
able, and  that,  if  upon  all  the  evidence  tbe 
jury  had  an  abiding  conviction  of  the  truth  ot 
the  charge,  they  were  satisfied  beyond  a  rea- 
sonable doubt  j^**  objectionafale. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (1 1846-1849, 1904-1922,  1900, 
1967;  Dec  Dig.  |  789.*] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County ;  J.  W.  Hughes,  Judge. 

Thomas  J.  Smith  was  convicted  of  murder 
In  tbe  second  degree,  and  lie  appealL  B«- 
versed  and  remanded. 

William  Tomaky  and  T.  J.  Crowley,  both  of 
San  Francisco,  for  appeUant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
Att7.  QeiL,  for  the  Peopla 

HENSHAW,  J.  The  defendant,  charged 
with  murder,  ms  convicted  of  murder  in  the 
second  degree.  From  the  Judgment  and  from 
tbe  order  denying  his  motion  for  new  trial 
he  prosecuted  his  appeal  to  the  Court  of  Ap- 
peals, where  bla  appeal  was  denied.  A  bear- 
ing WB8  ordered  before  this  court  for  the 
furtbw  consideration  of  certain  of  the  le^al 
qneatlonB  Involved. 

Tbe  theory  of  tbe  prosecution,  as  outlined 
In  the  opaibig  statement  of  the  prosecuting 
attorney  and  In  the  instructions  given  hy  the 
court  at  the  request  ot  the  ivosecutlon,  was 
that  defendant  Smith  nnrsed  a  feeling  of 
bitter  hostility  against  Wolters;  that  about 
10  o'clock  on  Sunday,  the  4th  day  of  Septon- 
ber,  1910,  In  the  city  of  Sacramento,  Smith 
purchased  a  pistol,  lay  in  wait  for  Wolters, 
met  blm  la  front  of  tbe  Western  Hotel,  and 
then  "wittaont  one  vrord  spoken  by  eltber 
aide,  by  either  the  deceased  or  tbe  defrad- 
ant**  drew  his  pistol,  or,  at  the  time  firing 
"exdaimlng  at  the  same  time,  'You  will  not 
beat  me  out  of  another  Job,  you  son  of  a 
bitch* "  (both  quotations  are  from  the  open- 
ing statement  of  the  district  attorney),  shot 
Wolters  to  death. 

By  the  defense  it  was  contended  that  as 
early  as  half  past  6  o'clock  of  that  Sunday 
morning  the  deceased,  in  a  saloon,  had  twice 
made  an  unprovoked  savage  assault  upon  the 
defendant,  who  was  crippled  in  one  band, 
and  that  the  defendant  escaped  serious  bod- 
ily injury  only  by  the  .Intervention  of  by- 
standers; that  the  deceased  made  threats, 
both  communicated  and  uncommunlcated,  to 
beat.  Injure,  and  kill  defendant;  that,  still 
upon  the  morning  of ,  Sunday,  the  defendant 
made  appeal  to  the  i>o)ice  de$>artment  of  Sac- 
ramento for  a  warrant  for  the  deceased's  ar- 
rest, land  was  told  to  come  back  the  next 
day,  and.  failing  thus  of  police  protection, 
purchased  a  pistol  with  which  to  defend  him- 
self; that  defendant  was  employed  as  a  so- 
licitor or  "runner"  for  the  Western  Hot^; 
that  be  repeatedly  av(4ded  the  deceased  dnr- 
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Ing  tbe  day,  but  that  deceased  bong  about 
tbe  hotel,  tbreatenlng  Injoir  to  defend- 
ant^ and  aivaniitly  seeUntr  a  conflict  vltb 
him;  that,  leaving  ttie  hotel  early  In  the 
evening  In  the  pvnult  of  bU  r^Iar  business, 
he  was  approached  by  tbe  deceased,  who  had 
be^  standing  on  the  ddewalk  in  front  of 
tbe  hotel,  and  who^  with  vile  language  of 
abuse,  began  to  threaten  him  as  he  approach- 
ed; and  that,  In  fear  of  death  or  great  bodily 
Injury,  he  drew  his  pl8|tol  «nd  fired.  The 
killing  was  thus  admitted,  tnd  the  defense 
was  self-defense. 

The  evidence  of  tbe  prosecution  bearing 
upon  the  homicide  consisted  of  the  testimony 
of  the  witness  Simmons,  who  conducted  a 
cigar  store  next  to  the  Western  Hotel.  He 
had  seen  deceased  In  front  of  the  Western 
Hot^  about  half  an  hour  before  the  shoot- 
ing, leaning  against  a  post  upon  the  side- 
walk. Witness  was  reading  a  newspaper, 
when  he  heard  a  pistol  shot  Lookli^  up  at 
the  pistol  shot,  he  saw  Wolters  falling  off 
tbe  sidewalk  and  Into  the  gutter.  "Smith 
was  standing  kind  of  sideways,  and,  after 
the  first  shot,  why,  he  turned  around  and 
flred  two  more  shots."  When  his  eye  first 
caught  the  scene,  Smith  was  standing  near 
to  tbe  wall  of  tbe  building,  between  him  and 
Wolters,  and  about  eight  feet  from  the  lat- 
ter. He  saw  nothing  of  the  affray  before  this 
moment  of  time,  and  heard  no  words  spoken 
by  either  of  the  men. 

Another  witness,  Ferry,  testified  that  be 
had  a  slight  acquaintance  with  both  tbe  de- 
fendant and  deceased;  that,  passing  the 
Western  Hotel,  he  saw  the  defendant  stand- 
ing up  against  the  wall,  spoke  to  him,  and 
received  no  response,  but  as  he  passed  the  de- 
fendant "stepped  right  behind  me  and  said 
to  somebody — I  didn't  notice  who  it  was — he 
says,  *Tou  damned  son  of  a  bitch,  you  will 
not  beat  me  out  of  another  Job,*  and  Just  then 
he  fired,"  By  the  time  the  witness  had  turn- 
ed three  shots  had  been  fired,  and  tbe  deceas- 
ed was  falling  or  had  fallen  Into  the  gutter. 

All  the  other  evidence  of  the  prosecution 
Is  contained  In  the  dying  declaration  of  Wol- 
ters, which  was  admitted  in  evidence  over 
tbe  objection  of  tbe  defense.  The  matter  of 
this  dying  declaration  will  require  more  de- 
tailed consideration.  For  the  present  it  Is 
sufficient  to  say  that  Wolters'  statement  Is 
that  the  defendant  shot  him  to  death,  tbe 
shooting  being  sudden,  unexpected  and  un- 
provoked. 

For  the  defense,  It  was  shown  that  both 
men  were  solicitors  or  "runners'*  for  the  same 
hotd;  tliat  the  deceased,  and  not  the  de- 
fmdant,  had  by  the  proprietor  upon  Satur- 
day  the  3d  of  September  been  discharged. 
It  was  farther  shown  that  Smith  had  not 
beoi  discharged  from  that  or  any  oth»  em- 
pl<vmait,  and  was  at  the  time  of  the  homi- 
cide BtlU  In  the  employ  of  the  hotel.  Also, 
It  was  shown  by  a  mass  of  testimony  that 
the  refutation  of  Smith  for  peace  and  Qulet 


was  good,  and  that  of  the  deceased  very  bad. 
Still  further  it  was  shown  testimony  pre- 
sumably disinterested,  and  certainly  unlm- 
peacbed,  that  upon  the  morning  of  the  homi- 
cide the  deceased,  ugly  and  Inflamed  with 
liquor,  had  between  half  past  6  and  6  o'clock 
demanded  that  Smith  pay  him  91.75  which  he 
Insisted  Smith  owed  him;  that  Smith  rolled 
that  he  did  not  owe  him  the  money,  but 
would  pay  blm  tor  the  sake  of  peace,  and 
gave  Wolters  11.76;  notwithstanding  this, 
that  Wolters  assaulted  Smith  and  struck  blm, 
Smith  making  no  resistance.  The  barkeeper 
who  testified  to  these  things,  as  well  as  did 
Smith,  declares  that  be  pulled  Wolters  from 
Smith,  and  protested  against  bis  assaulting 
an  inoffensive  man;  that  nevertheless,  when 
the  barkeeper  had  returned  behind  the  bar, 
Wolters  again  assaulted  Smith,  and  again 
the  barkeeper,  with  assistance,  stopped  the 
assault,  and  Smith  l^t  the  saloon,  Wolters 
saying  as  Smith  left,  "If  I  had  a  gun,  I  would 
kill  that  maa"  Evidence  of  other  assaults 
and  attempted  assaults  by ,  Wolters  upon 
Smith  during  the  day  are  In  evidence.  It  is 
In  evidence,  also,  that  after  Smith  had  pur- 
chased bis  weapon  he  left  at  least  two  places 
upon  the  entry  therein  of  Wolters,  one  the 
office  of  tbe  hotel,  another  the  adjoining 
saloon.  Threats  of  violence  against  Smith 
by  Wolters  are  also  shown  by  other  witnesses. 
Thus  witness  Hyde  testifies  that  during  that 
day  Wolters  said,  referring  to  Smith,  "I  will 
get  him.  I  will  make  a  good  dog  out  of  blm 
yet."  Anotfa^  witness,  Hoffman,  testifies  that 
upon  tbe  same  day  Wolters  said,  referring  to 
Smith,  that  "he  would  lick  him  every  time 
he  met  him  in  Sacramento ;  and,  If  he  left 
Sacramento  and  went  to  San  Francisco,  he 
would  go  to  San  Francisco  and  lick  him 
there,  and,  if  he  went  to  York,  he  would 
follow  blm  to  New  York  and  lick  him  there." 
And,  finally,  there  is  the  evidence  of  the  wit- 
ness Bascherlnl  testifying  for  the  defense, 
the  one  witness  who,  aside  from  the  defend- 
ant himself,  was  an  eyewitness  to  the  oc- 
currences, immediately  preceding  the  shoot- 
ing. He  testified  that  he  was  a  bootblack; 
that  his  bootblack  stand  was  in  the  immedi- 
ate neighborhood  of  the  place  of  the  shooting; 
that  he  was  there  at  work  upon  the  evening 
of  and  at  the  time  of  the  shooting;  that  he 
saw  Smith  standing  by  the  wall;  that  Wol- 
ters was  dose  to  him,  about  two  feet  or  two 
feet  and  a  half  away;  that  Wolters'  atti- 
tude and  appearance  were  those  of  an  angry 
man;  that  he  was  shaking  his  head  and  bis 
Hps  were  moving  as  though  in  qieech,  though 
he  could  not  distinguish  the  words ;  that  at 
this  moment  he  turned  to  his  work  of  polish- 
ing shoes  and  Immediately  thereafta  heard 
the  first  shot. 

Reverting  to  the  evidence  of  the  prosecu- 
tion, it  is  manifest  that  the  only  testimony 
(aside  from  the  dying  declaration)  tending 
to  show  the  deliberate  and  unprovoked  mur- 
der for  whidi  the  prosecutloa  contended  was 
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gtven  by  tbe  witness  Perry,  and  that  Pory's 
ac(*ouDt  material  support  for  the  reason  that, 
while  his  testimony  would  abundantly  Jn»- 
tlfy  the  inference  of  a  willful  and  cold- 
blooded murder,  the  testimony  Itself  Is  lame 
and  haltii^  by  reason  of  the  language  which 
he  puts  In  the  defendant's  mouth;  for,  as 
has  been  stated,  It  would  be  strange  for  the 
defendant  to  liave  said  to  the  deceased,  "Ton 
will  not  beat  ^e  ont  of  another  job,"  when 
th6  facts  were  that  tbe  defendant  had  not 
been  beaten  out  of  any  job,  was  still  holding 
his  position,  while  the  deceased  bad  been  dis- 
charged* and  thua  "beaten  out  of  his  Job" 
but  the  day  before^  Therefore  It  is  that  the 
evidence  contained  in  the  dying  statement  of 
th^  deceased  becomes  most  material  in  the 
establishment  of  the  crime  charged  and  In  the 
orerthrowlng  of  the  self-defense  asserted  by 
tbe  defendant  In  justification  of  his  act ;  for, 
without  the  evidence  of  the  dying  declara- 
tion. It  cannot  be  said  that  the  jury  would 
have  accepted  the  somewhat  curious  account 
given  by  the  witness  Perry. 

The  facts  concerning  and  attending  the  dy- 
ing statement  are  that  a  bullet  from  defend- 
ant's pistol  bad  pierced  the  abdominal  cav- 
ity from  the  ^nt,  passed  through  the  body, 
and  lodged  in  the  spine.  The  wound  was 
necessarily  fatal,  and  from  It  Welters  died 
about  12  o'<dock  the  followlug  day.  He 
was  talcen  to  a  hospital  upon  the  evening  of 
the  shooting.  The  next  morning  the  abdo- 
men was  much  extended,  perttoultis  had  set 
in,  and  by  the  testimony  of  one  of  the  phy- 
sicians Wolters  was  Irrational  from  tbe  fe- 
ver of  that  inflammation.  However,  by  the 
testimony  of  the  district  attorney,  who  re* 
celved  the  dying  statement,  and  by  the  tes- 
timony of  another  physician,  Wolters  was 
rational  and  appreciated  what  was  said  to 
him.  The  district  attorney  called  upon  Wel- 
ters in  the  hospital  about  11  o'clocic  on  Mon- 
day morning.  There  came  to  the  bedside  of 
the  dying  man  the  district  attorney,  his  dep- 
uty, Mr.  Brown,  and  Mr.  Doan,  the  steno- 
graphic reporter. 

[I]  By  tlie  stenographic  report  tbe  prellm- 
Inary  conversation  Is  as  follows:  "Charley, 
I  am  the  district  attorney,  and  I  want  to 
take  a  little  statement  from  you,  if  you  feel 
like  you  can  give  it  to  us.  Now,  Charley,  are 
you  pretty  badly  hurt?  A.  Well,  by  Ood,  I 
don't  know.  Q.  Well,  do  you  think  you  are 
going  to  die?  A.  I  hope  not  Q.  Well,  how 
do  yon  feel  about  it?  Did  the  doctor  tell 
you  you  didn't  have  much  chance?  A.  No. 
Q.  Ton  know  yon  are  shot  pretty  bad,  don't 
you?  A.  I  presume.  Q.  The  doctor  said, 
Charley,  that  the  chances  are  that  you  are 
going  to  die.  Now,  how  do  you  feel  about 
it?  A.  If  be  feels  that  way,  I  don't  know. 
Q.  Tou  think  you  are  going  to  die?  A.  Well, 
I  can't  say.  Q.  You  feel  pretty  weak,  do 
you?  A.  No."  Immediately  following  this 
the  district  attorney  proceeded  by  questions  I 
to  elicit  from  Wolters  bis  version  of  the  fii- 1 
tal  affray.    Certainly  no  word  up  to  this  j 
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time  gives  evidence  that  Wolters  was  an- 
swering these  questions  in  the  presoice  of 
death.  In  the  prospect  of  "almost  immediate 
dls8<rtution,"  without  expectation  or  hope  of 
recovery.  People  r.  Hogdon,  55  CaL  72, 
36  Am.  B^.  30;  1  Qreenleaf.  Ev.  |  158. 
M'oreover.  In  the  course  of  the  inquiries  pat 
to  him  by  the  district  attorney,  Woltera, 
having  stated  that  just  before  the  shooting 
be  was  talking  to,  a  conductor  on  the  side- 
walk, Is  asked:  "la.  that  ccmductor  going  to 
work  to-day  or  1o-mqTTow7  A.  I  can  get  his 
name  if  I  get  bettei.  So  long  as  there  is  Uf^ 
there  Is  hope."  At  the  conclusion  of  the  dis- 
trict attorney's  inquiry,  Dr.  White  was  call- 
ed in  from  the  operating  room,  and  had  a 
conversation  with  Wolters,  lasting  about  a 
minute  and  a  half,  In  which  he  stated  to 
Wolters  that  he  was  going  to  die.  The  doc- 
tor was  asked  what  he  said  to  the  wound- 
ed man,  and  answered:  "I  told  him  he  was 
In  a  dying  condition,  and  my  opinion  was 
that  he  was  going  to  die."  Asked  what  the 
patient  replied,  he  answered:  "I  don't  know. 
In  fact,  I  have  forgottoi."  Mr.  Wacbhorst, 
the  district  attorney,  testifles:  "Do  you  say 
that  the  wounded  man  expressed  hlmsdf 
any  more  strongly  as  to  his  condition  after 
the  doctor  had  spoken  to  him  than  appears 
in  this  report  or  transcript  by  the  reporter? 
A.  Well,  all  I  can  say  in  response  to  that 
question  is  to  repeat  what  he  did  say  in  re- 
sponse to  the  statement  made  by  the  doctor. 
Q.  I  understand  you  then,  Mr.  Wacbhorst, 
to  say  that  the  wounded  man  said,  'AU  right, 
doctor,  I  understand.  Go  ahead.*  A.  Some- 
thing to  that  effect,  substantially  so."  The 
t^tlmony  of  Mr.  Doan,  the  stenographic  re- 
porter, Is  found  In  the  transcript  of  his 
notes.  By  them,  what  took  place  Is  the  fol- 
lowing: "Now,  Charley,  you  know  I  am  the 
district  attorney.  A.  Tes.  Q.  This  is  the 
shortliand  reporter.  A.  Tes.  Q.  Now,  of 
course,  if  you  are  going  to  dl^  Charl^/  we 
want  to  get  a  statement  from  you,  you  see, 
before  you  die.  Now,  the  doctor  will  talk 
to  you.  [Dr.  White  talks  to  Woltera.1  Mr. 
Wacbhorst:  Now  Charley  we  won't  bother 
you  much  more^  but  this  is  very  important* 
Now,  the  doctor  has  advised  yon  that  yoa 
are  going  to  die.  Do  yon  realize  it  now, 
Charley?  A.  Yes.  Q.  And  you  feel  that  you 
are  pretty  bad  off?  A.  Tea.  Q.  Now,  all 
that  statement  that  you  have  made  to  us  has 
been  under  the  belief  that  you  are  going  to 
die?  A.  Tes.  Q.  Tou  have  told  us  the  whole 
story,  have  you?  A.  Yes;  I  can't  tell  any 
more.  Q.  What  you  have  told  us  is  the 
truth,  is  It?  A.  That  is  the  truth.  Q.  The 
whole  truth,  and  nothing  but  the  truth?  A. 
Yes.  Q.  Now,  Charley,  before  you  die  do 
you  want  to  say  Bn>-thing  more?  A.  No." 

[2]  The  conditions  tmder  which  the  decla- 
rations of  a  deceased  may  be  received  In 
evidence  as  a  dying  declaration,  the  anomaly 
I  which  permits  the  reception  of  such  evidence 
I  at  all,  have  both  received  awHx  elaborate  ez- 
1  pOBitloD  that  it  would  be  a  waito  of  time  to 
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expatiate  upon  the  subject  It  1h  the  aban- 
donment of  hope,  the  expectation  of  certain 
and  Imminent  death,  and  the  belief  of  the 
law  that;  at  such  an  awe-inBplrlng  time,  a 
man  abont  to  be  called  to  account  before  his 
Maker  will  tell  the  truth,  that  alone  have 
Justified  the  reception  of  such  statements 
against  a  defendant  who  Is  thus  deprived  of 
his  most  valuable  rights  of  confrontation  of 
witnesses  and  cross-examination.  People  v. 
Sanchez,  24  Cal.  17.  The  extracts  which  we 
have  quoted  give  evidence  of  an  assiduous 
effort  upon  the  part  of  the  district  attorney 
by  leading  and  suggestive  questions  to  evoke 
a  declaration  from  the  Hps  of  the  wounded 
man  measuring  up  to  the  requirements  of 
the  law.  But  they  show  no  more  than  this: 
That  the  man  was  Injared  unto  death,  that 
he  was  Indeed  In  a  moribund  condition  at  the 
time  the  so-called  statement  was  taken,  are 
unquestioned  facts;  but  that  he  appreciated 
this  and  made  his  declarations  with  a  sense 
of  the  gravity  of  the  situation  and  of  the 
consequences  of  his  words  we  cannot  Tor 
one  moment  believe.  As  has  been  said,  and 
as  will  be  further  shown,  the  whole  state- 
■  ment  was  made  after  the  sick  man's  declara- 
tion that  he  did  not  know  whether  he  was 
badly  hart  or  not,  that  he  hoped  he  was 
/  not,  that  he  did  not  know  whether  he  was 
going  to  die  or  not,  and  that  he  did  not  feel 
"pretty  weak."  In  the  course  of  his  an- 
swers, as  has  been  pointed  out,  he  declares 
that  "while  there  is  life  there  is  hope."  Yet 
to  the  district  attorney,  at  the  conclusion  of 
the  Interrogatories,  he  answered  "Yes"  to  the 
most  leading  question:  "Now,  all  that  state- 
ment that  you  have  made  to  us  has  been  un- 
der the  belief  that  you  are  going  to  die?" 
Still  further,  the  internal  -evidence  of  the 
asserted  dying  declaration  may  Itself  help 
establish  the  state  of  mind  of  the  declarant, 
and  In  this  case  does  so.  One  cannot  read 
the  statement  here  offered,  made  up  In  all 
essential  particulars,  as  it  is,  of  leading  ques- 
tions, designed  to  ^  draw  particular  answers 
from  the  witness,  without  becoming  con- 
vinced that  the  sick  man  was  either  seml- 
irratlonal,  as  one  of  the  physicians  testified, 
or  that  from  extreme  Illness  or  extreme  reck- 
lessness, be  was  willing  to  answer  any  ques- 
tion as  he  thought  the  district  attorney  de- 
sired it  to  be  answered. 

It  may  be  well  to  make  some  quotations: 
"Q.  How  many  shots  did  he  fire  at  yOn? 
A.  Two.  Q.  Two  shots?  A.  Yes.  Q.  Well, 
he  fired  three  shots,  Charley?  A.  Well,  that 
Is  all  I  know.  Q.  All  you  know,  he  fired 
two  shots?  A.  Yes.  Q.  Struck  you  once 
In  the  stomach?  A,  Yes.  Q.  And  once  on 
the  finger?  A.  Tes.  Q.  Now,  Sunday  you 
met  him  in  the  saloon  there — ^in  Oody's  sa- 
loon — didn't  you?  A.  Yes.  Q.  Did  you  have 
any  trouble  with  him  there?  A.  No.  Q.  Did 
you  strike  him  there?  A.  No.  Q.  Sure,  Char- 
ley? A.  I  am  sure.  I  will  tell  you,  after  he 
called  me  all  the  Dutch  sous  of  bitches  and 
all  that,  I  think  I  gave  him  one  punch,  but 


that  wasn't  when  the  shooting  took  place. 
That  was  before.  Q.  Yes;  in  the  morning? 
A.  Yea.  Q.  Now,  how  many  times  did  you 
strike  him  Sunday?  A.  Once.  Q.  That  was 
in  Cody's  saloon?  A.  Yes;  I  guess  It  must 
have  been.  Q.  Yon  only  struck  him  once, 
Charley?  A.  Yes.  I  am  no  fighting  man. 
Q.  That  Is  the  only  trouble  you  had  with 
him?  A.  That  is  all,  because  I  refused  to 
give  liim  money.  Q.  Now,  did  he  pay  you  the 
$1.76  In  Oody's  saloon?  A.  Yes;  he  did.  Q. 
You  hit  him  first,  didn't  yon?  A.  He  looked 
at  me,  and  he  said  to  me,  'Here,  you  son  of 
a  bitch,'  he  says,  'that  is  not  the  way  I  let 
you  have  the  money  that  time.*  Q.  Well, 
when  you  struck  him  In  Cody's  saloon,  did 
he  strike  you?  A.  Of  course,  be  strudc  me, 
Q.  Where  did  he  strike  you?  A.  In  the  face. 
Q.  Can  you  move  your  face  over  this  way? 
Is  that  where  he  struck  you,  down  here  Iln- 
dicatlDg}?  A.  Yes.  *Q.  There  Is  a  mark  here 
on  the  right  temple.  Is  that  where  he  struck 
you?  A.  Yes.  Q.  He  struck  you  there,  did 
he,  Charley?  A.  Yes.  Q.  What  time  In  the 
afternoon  was  the  shooting,  about,  as  near 
as  you  can  remember?  A.  Oh,  It  was  abont 
half  past  6 — quarter  past  5,  probably  a  quar- 
ter to  6.  Q.  It  was  later  than  that,  Charley. 
It  was  about  7  o'clock.  A.  Well,  It  may 
have  been.  It  was  getting  dusk.  Mr.  Brown: 
It  was  getting  dark,  wasn't  it?  A.  Oh,  boys, 
I  want  a  drink  of  water."  Mr,  Wachhorst; 
Well,  we  will  see  If  we  can  get  you  a  drinE, 
Charley.  [Wolters  was  given  a  drink  of 
water.]  Mr.  Brown:  Charley,  did  Smith  say 
anything  to  you  before  he  commenced  to 
shoot?  A.  Not  a  word.  Q.  Did  you  see  blm 
pull  a  gun  or  pistol  or  anything?  A.  No. 
Mr.  Wachhorst:  Q.  Charley,  did  he  call  you 
any  name  when  he  shot?  A.  He  says,  "Take 
that,  you  .*  Q.  Then  he  shot  the  sec- 
ond time?  A.  Yes.  Q.  Did  you  walk  toward 
him  when  he  shot?  A.  I  don't  think  I  did. 
Q.  You  don't  think  you  walked  toward  him  at 
the  second  shot,  do  you?  A.  No.  Mr.  Brown: 
After  you  heard  the  first  shot,  did  he  come 
towards  you  then?  Did  you  see  him  coming 
towards  you?  A.  Yes.  Q.  Was  he  walking 
quickly  or  slowly?  A.  Well,  he  was  trying 
to  get  me  more;  don't  you  see?  Q.  Where 
did  he  first  hit  you,  if  you  remember?  A.  In 
the  back.  Mr.  Waclihorst:  Did  you  liave 
your  back  toward  him  when  he  shot?  A. 
Yes.  Q.  Did  you  turn  toward  him  then?  A. 
Why,  of  course,  naturally.  Q.  Did  yon  know 
that  be  was  standing  there  when  you  walked 
up?  A.  No,  no.  Q.  You  didn't  know  he  was 
there  at  all?  A.  No.  Q.  You  had  no  inten- 
tion of  doing  blm  any  harm,  had  you? 
A.  No." 

In  the  one  breath,  the  deceased  states  that 
he  saw  the  defendant  talking  to  a  woman 
and  the  defendant  saw  him  coming  down  the 
street  and  walked  toward  him.  In  the  next 
he  says  that  he  did  not  know  ttiat  Smith 
was  standing  there  when  he  walked  toward 
him.  In  one  sentence.  In  answer  to  the  ques- 
tion "Did  Smltta  say  anything  to  you  before 
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be  commenced  to  shoot?'  be  replies,  "Not  a 
word."  Here  Mr.  Wachborst  tales  the  In- 
terrogations away  from  his  assistant,  Mr. 
BrowD,  with  the  qnestlon:  "Charley,  did  he 
call  you  any  name  when  be  shot?"  And  the 
witness  answered:  "He  says,  take  that  yon 

 ."    Again,  he  says  that  he  bad  his 

back  toward  Smith  at  the  time  Smith  first 
shot  him,  that  the  Srst  shot  struck  him  In 
the  back.  He  had  previously  testlfled  that 
Smith  approached  him  from  In  front,  and  the 
physical  fact  Is  that  he  was-  not  shot  In  the 
back,  but  that  the  fatal  wound,  unquestion- 
ably the  first  shot-  fired,  atrnck  liim  from 
the  front  in  the  abdomen. 

[3]  To  sum  up  on  this  matter:  It  is  not 
liecause  the  declarations  of  the  deceased 
were  not  In  the  first  Instance  made  under 
the  belief  of  Immediate  and  Impending  death 
that  they  are  inadmissible.  It  Is  recognized 
that  a  statement  not  so  made  may  under 
fear  of  death  be  reafilrmed  by  the  declarant 
under  circumstances  entitling  It  to  admis- 
sion. People  V.  Crews,  102  Cal.  174,  36  Pac 
367.  But  certainly  considering  the  charac- 
ter of  such  evidence  and  the  tremendous 
consequences  following  to  a  defendant  from 
Its  admission,  considering  that  if  a  declara- 
tion Is  taken  from  the  injured  person  when 
he  Is  not  in  fear  of  death,  if  subsequently 
he  has  abandoned  hope  and  feels  that  death 
Is  immlDeot,  he  is  frequently,  if  not  usually, 
in  a  debilitated  state  of  mind  and  body,  it 
Is  not  too  much  to  say  that  a  greater  care 
should  be  exercised  by  the  trial  court  and 
a  more  satisfactory  showing  of  the  patient's 
condition  of  mind  made  manifest  than  where 
the  statement  itself  la  uttered  In  the  first 
instance  under  the  dnnimstances  required 
by  the  law.  What,  then,  we  do  mean  to  say 
la  that  the  erldeDce  la  conclusive  that  the 
atatement  was  not  made  originally  under  the 
drcnmstances  contonplated  by  the  law,  and 
that  the  showing  la  wholly  Inanffitdent  to 
eatahllah  that  It  was  nafflrmed  afterward 
under  audi  drcamatancea.  The  b(A  that  the 
man  was  dying  has.  of  course,  its  algnlfl- 
cance,  but  It  Is  not  the  &ct  of  controlling 
a^iflcancfc  The  tAct  of  controlling  signifi- 
cance is  his  belief  that  the  hand  of  death 
was  upon  him.  People  Cord,  157  Cal.  602, 
lOS  Pac.  511.  The  materiality  of  the  evi- 
dence tbns  Improperly  Introduced  has  been 
BuBldently  commented  on.  In  view  of  the 
new  trial  which  must  be  ordered,  certain  In- 
structions demand  attention.  In  contempla- 
tion of  the  character  of  the  evidence  and  the 
plea  of  self-defense  In  Justification,  the  In- 
structions given  at  the  request  of  the  prose- 
cution could  with  advantage  be  made  much 
briefer. 

[4]  As  a  part  of  an  Instruction,  the  court 
charged  that,  if  the  defendant  "acted  from 
reasonable  and  honest  convictions,  be  can- 
not be  held  criminally  responsible  for  a  mis- 
take in  the  actual  extent  of  the  danger, 
wtiea  other  Judicious  men  would  have  been 


alike  mistaken."  "Judldous"  la  hen  used 
in  place  of  the  well-accepted  word  "reason- 
able." Eondamentally,  a  defendant's  con- 
duct, it  baa  been  over  and  over  said,  Is 
measured  by  the  standard  of  what  the  ordi- 
narily reasonable  and  prudent  man  would 
have  done  under  the  same  circumstances. 
The  Introduction  or  Injection  of  new  words 
is  without  benefit,  and  serves  only  to  afford 
a  ground  of  more  or  less  reasonable  com- 
plaint The  same  may  be  said  of  the  fol- 
lowing instruction:  "If  one  person  kills  an- 
other through  mere  cowardice  or  under  <At- 
cnmstanoee  whitA  are  not,  In  the  opinion  of 
the  Jury,  sufBdent  to  induce  a  reasonable 
and  well  founded  belief  of  danger  to  life  or 
of  great  bodUy  barm  In  the  mind  of  an  or- 
dinarily courageous  man,  the  law  will  not 
Justify  the  kllllBg  on  the  ground  of  aelf-de- 
fensew"  Here,  again,  the  court  shifts  the 
standard  from  that  of  the  ordlnartly  rea- 
sonable and  prudent  man  to  that  of  the  "or- 
dinarily conrageous  man."  It  ml^t  be  that 
the  logician  could  establish  that  the  ordina- 
rily reasonable  and  prudent  man  was  the 
ordinarily  courageous  man.  It  might  be  that 
the  logician  could  not  do  this:  But,  again, 
we  say  that  nothing  la  gained  by  the  Intro- 
duction before  the  Jury  of  these  new  meas- 
ures and  standards. 

[I,  I]  The  following  instruction  is  unhap- 
pily worded:  "Nor  does  the  fact  that  one 
person  had  made  threats  against  the  life  of 
another,  though  taken  in  connection  with 
the  fact  that  the  threatener  was  of  a  violent 
and  dangerous  character.  Justify  or  excuse 
an  Immediate  resort  to  deadly  weapons,  re- 
sulting In  killing  him,  In  the  absence  of  some 
demonstration,  real  or  apparent,  of  an  at- 
tempt, coupled  with  ability,  to  take  life." 
Elsewhere  tbe  Jury  was  properly  instructed 
as  to  a  defendant's  right  to  rely  upon  ap- 
pearances. If  those  appearances  were  suffi- 
cient to  excite  the  fears  of  a  reasonable  man 
that  he  was  then  in  immediate  danger  of 
death  or  great  bodily  injury  at  the  hands 
of  the  deceased.  But  h^  -the  Jury  Is  told 
that  tlie  "dononatratlon  of  an  lUtempt" 
(meaubv  probably  demonstration  or  attempt) 
shall  be  'VMupled  with  ability  to  Uke  lUe" 
before  the  defendant  may  resort  to  a  deadly 
weapon  In  his  self-defense.  This,  of  course, 
Is  not  the  law.  It  may  he  that  the  Jury  was 
not  misled  by  this  Instruction.  It  is  unfor- 
tunate, however,  that  Inconsistent  Instruc- 
tions should  be  given.  What  the  court  prob- 
ably meant,  and  certainly  should  have  said. 
Is  that  the  demonstration  or  attempt  should 
be  coupled  with  a  real  or  apparent  ability  to 
take  life.  The  court  instructed  the  Jury  np- 
on  tbe  distinction  between  direct  and  cir- 
cumstantial evidence.  There  was  not  only 
direct  evidence  of  the  homicide  In  this  case, 
but  It  was  admitted.  There  was,  therefore, 
no  occarion  to  instruct  upon  the  diaracter 
and  value  of  circumstantial  evidenca 
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[7]  The  court  further  Instructed  the  ^ry 
as  follows:  "A  doubt  to  Justify  an  acquittal 
must  be  reasonable,  and  It  must  arise  from 
a  candid  and  Impartial  Investigation  of  all 
the  evidence  In  the  case.  If,  after  consider- 
ing ail  the  evidence,  you  can  say  that  you 
have  an  abiding  conviction  of  the  truth  of 
the  charge,  you  are  satisfied  beyond  a  rea- 
sonable doubt"  A  like  instriletlon  wa»  crit- 
icised and  condemned  In  People  v.  Scboedde, 
126  CaL  376.  58  Pac  8^.  It  certainly  does 
not  better  the  long  approved  InstrnctloD  of 
Cbi^  Jnstlce  Shaw. 

None  of  the  asserted  errors  In  the  rulings 
of  the  court  admitting  and  rejecting  evi- 
dence require  detailed  consideration.  The 
rulings  themselves  were  either  correct  or 
were  without  prejudice  to  the  defendant 
Bat  for  the  error  of  the  court  In  admitting 
against  the  defmdant  the  purported  dying 
declaration  of  Woltera,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded. 

We  concur:  MELVIN,  J.;  ANGELLOTTI, 
J.;  SLOSS»  J.;  SHAW.  J. 


GRAY  V.  ELLIS  et  aL    (L.  A.  2,969.) 
(Supreme  Coart  of  California.   Jan.  11,  1918.) 

1.  MONKT  RBCKIVID  (|  8*)  —  LlABILriT  OF 

Pbinozpal. 

Where  an  agent  repTesentinK  two  corpora- 
tions received  plaintifr^B  money  for  stock  in 
one  of  them,  but  delivered  it  to  the  other  cor- 
poratioD  for  its  stock,  which  plaintiff  refused 
to  accept,  the  corporation  receiving  IiiB  mon- 
ey was  liahle  to  plaintiff  on  an  imphed  promise 
to  repay  It,  although  it  received  it  without  no- 
tice of  the  terms  under  which  Its  agent  re- 
ceived it 

[Ed.  Note.— For  other  cases,  see  Money  Be- 
ceived,  Cent  Dig.  1  30;  Dec.  Dig.  |  &*] 

2.  tBiKCiPAi.  AND  Agent  (|  136*)— Pebbonai. 
LxABiUTT  or  Agent. 

In  such  case,  the  agent,  who  was  unable 
to  furnish  stock  in  the  corporation  for  which 
plaintiff  paid,  was  also  liable  on  an  implied 
promise  to  repay  the  money  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent.  Dig.  H  476-491;  Dec.  Dig. 
I  136.*] 

8.  MoNBT  Received  (|  17*)- Actiowb— Coii- 

PIAINT— SUFFICIENCT. 

A  complaint  alleged  an  agreement  by  which 
plaintiff  promised  to  pay  money  to  E.  and  C, 
agents,  for  stock  in  the  Nor^em  or  Western 
Trast  Companies,  a  payment  thereof,  an  elec- 
tion by  plaintiff  to  take  stock  in  the  Western 
Company  in  which  election  E.  and  C.  acqui- 
esced, and  which  they  aclmowledged  in  the  re- 
ceipt for  the  money,  the  payment  of  the  money 
by  E.  and  C.  to  the  Northern  Company  for  its 
stock,  a  refusal  by  plaintiff  to  accept  it,  that 
the  Northern  Company  bad  retained  plaintiff's 
money,  insisting  that  it  was  entitled  to  retain 
it.  and  that  E.  and  C.  bad  refused  to  apply 
the  money  on  account  of  a  subscription  for 
stock  in  the  Western  Company.  Held,  that 
the  complaint  stated  a  cause  of  action  against 
both  E.  and  C.  and  the  Northern  Company  on 
.an  implied  promise  to  repay  the  money  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived. Gent  Dig.  {{  54-68;  Dec  Dig.  1  17.*j 


4.  MoNBT  Received  {|  12*)— Actions— De- 
fenses. 

Where  plaintiff  paid  mone^  to  the  agent 
for  two  corporations  for  stock  in  one  of  them, 
and  the  agent  diverted  it  to  the  other  corpo- 
ration, whose  stock  plaintiff  refused  to  accept, 
the  fact  that  there  was  no  difference  in  the 
value  of  the  stock  of  the  two  companies,  and 
that  the  property  of  each  was  the  same  in 
character  and  value,  was  not  a  defense  to  an 
action  to  recover  back  the  money  paid. 

[Ed.  Note.— For  other  cases,  see  Hon^  Re- 
ceived, Cent  Dig.  II  S8,  89;  Dec.  Dig.  I  12.*] 

6.  Appeal  and  Ebbob  (|  882*)— Review— In- 
vited Ebbob. 

Plaintiff  signed  a  subscription  to  the  stock 
of  the  Northern  or  Western  Trust  Companies. 
When  he  paid  the  subscription,  he  elected  to 
take  stock  in  the  Western  Company,  in  which 
election  the  agent  of  the  two  corporations  ac- 
quiesced. The  agent  however,  transmitted  the 
money  to  the  Northern  Company,  whose  stock 
plaintiff  refused  to  accept  In  an  action  to 
recover  the  money,  the  court  at  defendants'  re- 
quest charged  that  the  Jury  should  determine 
whether  plaintiirB  subscription  meant  that  be 
was  to  choose  the  company  in  which  the  stock 
was  to  be  purdiased,  or  whether  the  agent 
had  a  right  to  put  bim  as  a  subscriber  in  ei- 
ther company  as  they  might  elect;  that  they 
should  determine  whether  at  the  time  of  the 
issuance  of  the  receipt  for  the  money  paid  or 
prior  thereto  it  was  agreed  between  the  agent 
and  plaintiff  that  stock  in  the  Western  Com- 
pany would  be  delivered,  and  what  the  arrange- 
ment between  the  parties  as  to  delivery  was, 
and  that  if  they  found  that  the  right  to  place 
plaiutiirs  subscription  in  either  company  was 
in  the  agent  and  they  elected  the  Northern 
Company,  the  verdict  should  be  for  defend- 
ants. Htid  that,  in  view  of  these  reQuests, 
defendants  could  not  complain  because  the 
court  did  not  determine  as  a  matter  of  law 
what  the  agreement  meant  as  to  who  should 
elect  where  the  subscription  should  be  placed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C«it  Dig.  H  8591-3610;  Dec.  Dig.  I 
882.*] 

6.  cobpobations  (i  78*)— subscbifnons  to 
Stock— Rights  of  Stockholdebb. 

A  subscriber  to  the  stock  of  a  corpora- 
tion whose  contract  was  to  take  stock  as  an 
original  subscriber  could  not  be  compelled  to 
accept  stock  which  had  been  subscribed  for  by, 
issued  to,  and  was  then  owned  by  other  per- 
sons. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ||  219-231,  420-424.  429- 
434;  Dec  Dig.  |  78.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Leon  F.  Moss, 

Judge. 

Action  by  Harry  Gray  against  George  B. 
Ellis  and  another,  copartners  doing  business 
as  Ellis  &  Church,  and  another.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendants  appeal.  Affirmed. 

Duds  &  Loewenthal,  Gedric  EL  Johnson, 
Thomas  O.  Toland,  and  T.  F.  Welch,  all  of 
Los  Angeles,  for  appellants.  Hatc^  &  Lloyd 
and  Hatch,  Lloyd  &  Hunt,  all  of  Los  Ange- 
les (Harvey  D.  Cheney,  of  Los  Angelea,  of 
counsel),  for  respondent 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  plaintiff,  and  from  an 
order  denying  defendants'  motion  for  a  new 


*For  ether  eases  bm  same  topic  and  McUon  NUHBSR  la  Dse.  Dig.  ft  Am.  Dig.  Key-No.  Serits  A  Rtp'r  btdsxti 
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trial.  The  case  was  tried  wlQi  a  jurj,  which 
rendered  a  verdict  in  faror  at  plalntUE  for 
the  full  amount  claimed. 

The  action  is  one  to  recover  $2,250  i>atd  by 
plaintiff  to  Ellis  &  Charcb  on  account  of  a 
subscription  for  the  purchase  of  certain  cor- 
porate stock,  which  money,  It  Is  substantial- 
ly alleged,  was  diverted  by  Ellis  &  Church 
to  payment  on  account  of  a  subscription  for 
stock  in  another  and  a  different  corporation 
from  the  one  for  whose  stock  he  had  sub- 
scribed, viz.,  the  defendant  Northern  Invest- 
ment Company,  which  diversion  he  promptly 
repudiated.  The  memorandum  of  agreement 
for  such  pundiase  executed  by  plaintiff  Is 
set  forth  In  the  complaint,  the  same  being 
as  follows: 

"We,  the  undersigned,  hereby  severally 
agree  to  pay  to  Ellis  &  Church,  agents,  the 
sums  set  after  out  names  respectively,  on 
the  following  terms  and  conditions: 

"Flftem  per  cent  (1596)  In  cash,  and  the 
balance  as  called  for,  being  paymente  on  ac- 
count of  purchase  of  stock  of  the  Northern 
or  Western  Tmat  Companies,  said  Northern 
or  Western  Trust  Companies'  stock  r^ure- 
sentlng  bonds  and  stot^  of  the  Home  Tele- 
phone Company  of  San  Francisco: 

Names.  Amounts  to  be  Paid. 

S.  W.  Clark   f  3,000 

O.  C  Amea   15,000 

F.  a  Hornby   35,000 

H.  H.  Baratin   10,000 

Hatgr  ^'^■^  15,000 

John  T.  Bili   B,000" 

Treating  this  contract  as  giving  the  plain- 
tiff the  right  to  elect  or  direct  to  which  of 
the  two  corporations  referred  to  his  subscrip- 
tion should  be  made  (the  "Northern"  or 
"Northern  Trust  Company"  referred  to  there- 
in being  the  defendant  Northern  Investment 
Company),  It  was  alleged  In  the  complaint 
that  at  the  time  of  the  payment  of  the  mon- 
ey pla,lntiff  .elected  and  directed  that  the 
same  should  be  applied  upon  the  purchase  ot 
stock  In  the  Western  Trust  Company,  and 
chat  said  election  and  diolce  was  agreed  to 
and  acquiesced  in  by  said  ElUs  &  Church, 
they  80  actoowledglng  in  their  receipt  given 
for  such  money.  It  la  furtlm  sobstantlally 
alleged  that  Ellis  &  Chnidi  paid  aald  money 
to  the  Northern  Investment  Company  on  ac- 
count of  a  subscription  by  plaintiff  for  stock 
of  the  last-named  company,  said  company  re- 
ceiving the  same  and  sending  plaintiff  a  cet- 
tlflcate  for  160  shares  therein,  which  he  at 
once  returned,  repudiating  the  action  of  El- 
lis &  Church  In  the  matter,  and  declining  to 
be  considered  a  subscriber  for  any  stock  of 
said  corporation.  Defendant  Northern  In- 
vestment Company  has  ever  since  retained 
plaintiff's  money.  Insisting  that  it  Is  entitled 
to  retain  the  same  as  on  account  of  a  sub- 
scription for  its  stock.  It  is  further  alleged 
that  Ellis  ft  Church  bare  steadily  refused 
to  apply  said  money  on  account  of  a  lub- 
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scrlptlon  for  Western  Trust  Company's  stock. 
We  think  the  allegations  of  the  complaint 
BufflclHitly  show  that  Ellis  &  Church  were 
the  agents  of  both  corporations  In  the  mat- 
ter. The  answer  clearly  and  definitely  ac^ 
knowledges  that  tbey  were  the  agents  of  both 
corporations  for  the  sale  of  the  stock  there- 
of, and  that  they  were  soliciting  and  receiv- 
ing subscriptions  from  the  public  at  large 
for  the  stock  of  both  corporations,  and  for 
such  subscription  purposes  were  circulating 
agreements  in  the  form  set  out  in  the  com- 
plaint It  further  appears  from  the  answer 
and  from  the  evidence  that  said  corporations 
were  formed  solely  to  purdiase  and  hold 
certain  stocks  and  bonds  of  the  Home  Tele- 
phone Company  of  San  Francisco,  and  the 
stock  of  both  was  of  precisely  equal  value, 
share  for  share,  and  was  baaed  uptm  the 
said  assets,  to  wit  sto^  and  bonds  of  said 
Home  Telephone  Company,  and  nothing  tise, 
and  each  share  of  Bto(&  of  the  Northern  In- 
vestment Company  reipreaented  the  same 
number  of  stock  and  bonds  at  aald  telephone 
company,  as  did  each  share  of  sbxft  of  the 
Western  Trust  Company.  The  only  differ- 
ences appear  from  the  evidence  to  have  been 
that  the  principal  place  of  bosinees  of  the 
Western  Trust  Company  was  the  city  of  Los 
Angeles,  while  that  of  the  Northern  Invest- 
ment Company  was  San  Francisco,  and  that 
the  omcers  of  the  two  corporations,  with  the 
exception  of  the  president  were  different 
the  same  person  being  president  of  each  cor- 
poration. The  theory  of  plaintiffs  complaint 
may  fairly  be  said  to  be  that  both  defend- 
ants are  liable  to  him  as  for  money  had  and 
received  to  his  use.  The  money  paid  by  him 
for  a  subscription  for  stock  In  one  corpora- 
tion to  the  agents  of  such  corporation  having 
been  diverted  by  such  agents  to  another  cor- 
poration of  which  they  were  also  agents,  and 
attempted  to  be  applied  by  such  other  cor- 
poration for  and  on  account  of  a  subscrip- 
tion for  its  own  stock,  he  seeks  to  recover 
the  amount  thereof  on  the  ground  that  the 
law  implies  a  promise  on  the  part  of  both 
Ellis  &  Church  and  the  Northern  Investment 
Company  to  refund  it 

it,  2]  If  there  was  an  nnanthorlaed  diver- 
sion of  this  mimey  to  the  Northon  Invest* 
ment  Company  by  Ellis  &  Church,  Its  agents, 
we  see  no  reason  to  doubt  the  liability  of 
such  corporation  on  this  theory,  regardless 
ot  whether  or  not  it  had  knowledge  at  the 
time  it  received  the  mon^  of  the  twins  on 
which  Ellis  A  Church  received  the  money 
from  plaintiff.  It  cannot  profit  1^  reason  of 
the  unauthorised  act  of  its  own  agents  In 
the  matter  ot  obtaining  subscrlptlras  for  its 
stodE,  and  must  be  held  to  hold  idalntUTs 
money  without  right  and  under  an  implied 
promise  to  repay  the  same.  And,  of  course, 
if  Mils  &  Churdi  have  devoted  plaintiff's 
money  to  a  purpose  not  authorised  by  bim, 
they  are  liable  therefor  upon  the  same  ths> 
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ory.  All  this  b-  eertslnly  trne  It  as  the  evi- 
dence lAows  witbout -conflict,  It  Is  no  longer 
poBBlble  to  apply  the  money  on  account  of 
a  8al)scrlptlon  for  stock  of  the  Western 
Trust  Company,  all  of  tbe  stock  of  said  com- 
pany having  been  subscribed  for  prior  to  the 
date  of  plaintiff's  subscription,  and  plalntUTs 
subscription  dearly  being  solely  for  <»rlglnal 
stodc. 

[3]  We  think  that  the  amended  complaint 
snffldently  states  a  cause  of  action  against 
both  defendants  on  the  theory  we  have  stat- 
ed, and  that  the  demurrers  thereto  were 
properly  overruled.  The  various  counts  in 
which  plaintiff  has  attempted  to  state  his 
case,  there  being  four,  are  not  materially  dif- 
ferent In  their  effect,  the  auctions  of  the 
first  count  being  made  a  part  of  each  of  the 
others. 

[4]  It  is  obvious  that  it  Is  no  answer  to 
plalntUTs  claim,  If  in  fact  his  contention  as 
to  an  unauthorized  application  of  his  money 
Is  sustained,  that  there  was  no  difference 
in  the  value  of  the  stock  of  the  two  compa- 
nies, and  that  the  property  of  one  corporation 
was  the  same  In  character  and  value  as  that 
of  the  other.  Plaintiff  had  a  perfect  right 
to  Instst  that  this  subscription,  if  he  made 
one,  should  be  for  the  stock  of  one  corpora- 
tion rather  than  the  other,  and  that  his 
money  under  no  circumstances  should  be  de- 
voted to  the  purposes  of  a  subscription  for 
the  stock  of  such  other  corporation.  It  may 
be  that  we  can  see  no  good  reason  why  he 
should  prefer  one  to  the  other,  but  that  Is  no 
concern  of  the  courts  cx  of  any  one  otber 
than  himself. 

The  memorandum  of  agreement  did  not 
clearly  indicate  who  was  to  determine  In 
which  corporation,  the  Western  Trust  Com- 
pany or  the  Northern  Investment  Company, 
plalntUTs  subscription  was  to  be  placed, 
whether  the  matter  was  left  to  the  discretion 
of  ESlis  &  Church,  or  their  principals,  or 
was  to  be  subsequently  determined  by  plain- 
tiff. Plaintiff's  claim  Is  that  he  had  the 
right  to  determine  this  matter,  and  his  evi- 
dence is  squarely  to  the  effect  that,  when  he 
paid  the  92,2SO,  he  directed  that  It  be  appUed 
upon  the  purchase  of  stock  in  the  Western 
Trust  Company,  and  that  this  election  and 
determination  was  agreed  to  and  acquiesced 
in  by  E!llls  ft  Church.  The  receipt  given  by 
them  to  plaintiff  at  said  time  Indicates  by  Its 
recitals  that  such  was  the  case.  1%ere  can 
be  no  doubt  that  there  was  sufficient  evidence 
to  support  a  conclusion  that  there  was  such 
an  election  and  direction  on  the  part  of  plain- 
tiff, and  tliat  Ellis  ft  Church  agreed  tberbto 
and  received  the  money  with  such  an  undw- 
standlng. 

[i]  The  question  whether  the  wrltt^  agree- 
ment gave  to  plaintiff  the  right  to  elect 
which  Bto<^  his  money  was  to  be  applied  on 
was  left  to  the  Jury  by  the  instructions.  It 
is  urged  that  there  was  no  such  uncertainty 
aa  to  make  this  a  question  for  the  Jury,  and 
that  the  court  should  have  determined  as 
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matter  of  law  what  the  agreement  meant  In 
this  respect  We  may  so  concede  for  all  the 
purposes  of  this  decision.  The  difficulty  with 
defendants'  position  In  this  regard  Is  that 
they  Joined  in  requesting  instructions  to  the 
effect  stated.  For  Instance,  one  of  their  re- 
quested Instructions,  which  was  given,  was 
In  part  as  follows:  "You  must  then  deter- 
mine from  the  evidence  whether  the  snbscfip- 
tion  of  Mr.  Gray  to  the  stock  of  the  North- 
em  Investment  Company  or  Western  Trust 
Company  meant  that  he  was  to  choose  the 
company  In  which  the  stock  was  to  be  pur- 
chased, or  whether  the  defendants  Ellis  & 
Church  had  a  right  to  pat  him  as  a  subscrib- 
er in  either  of  said  companies  as  they  might 
elect."  Another  of  defendants'  requested  In- 
structions, also  given,  was  In  part  as  follows: 
"You  are  to  detennlae  from  the  evidence- 
whether  or  not  at  the  time  of  the  Issuance 
of  said  receipt,  or  prior  thereto,  it  was 
agreed  between  Ellis  ft  Church  and  plaintiff 
that  Btodk  of  the  Western  Trust  Company 
was  to  be  delivered,  and  what  the  arrange- 
ment was  between  said  parties,  as  to  the 
delivery  of  stodc,  whether  of  the  Western 
Trust  Company  or  the  Northern  Investment 
Company."  Another  instruction  requested  by ' 
defendants  and  given  by  the  court  was  to  the 
effect  that  If  the  Jury  found  that  the  right 
to  place  plaintiff's  subscription  In  either  the 
Northern  Investment  Company  or  the  West- 
em  Trust  Company  was  In  Ellis  ft  Church, 
and  they  elected  the  Northern  Investment 
Company,  the  verdict  should  be  for  defend- 
ants. These  requested  instructions  were  all 
along  the  same  lines  as  those  given  at  the 
request  of  plaintiff  on  this  branch  of  the- 
case,  and  show  the  theory  upon  which  all 
the  parties  proceeded  on  the  trial  of  the 
cause.  Defendants  are  not  at  liberty  to  com- 
plain here  of  action  by  the  trial  court  which 
was  entirely  in  accord  with  their  own  re- 
quests. The  point  here  sought  to  be  made 
in  this  regard  is  based  entirely  on  instruc- 
tions given  to  the  Jury,  no  objection  having 
been  made  by  defendants,  so  ^r  as  appears, 
to  the  Introduction  of  any  of  the  evidence 
bearing  on  the  question. 

[1]  The  evidence  without  conflict  shows 
that  all  of  the  Western  Trust  Company  stock 
had  been  subscribed  for  prior  to  the  time  of 
plaintiff's  subscription,  and  that  at  no  time- 
thereafter  could  such  company  have  accept- 
ed the  subscription  of  plaintiff  or  delivered 
him  any  stock  thereon.  The  company's  stock 
had  been  fully  subscribed  for.  PlalntUTs 
contract  was  simply  to  take  stock  from  the- 
company  as  an  original  subscriber.  If  by 
reason  of  his  election  his  subscription  wa» 
for  Western  Trust  Company's  stock,  as  the 
Jury  bus  in  effect  found,  and  the  stock  of 
that  company  bad  then  been  fully  subscribed 
for  by  others,  he  could  not  be  compelled  to- 
accept  from  others,  In  satisfaction  of  hls- 
rlghts  under  such  contract,  any  stock  that 
had  been  subscribed  for  by,  and  tesued  to^ 
other  persons,  and  Oiat  was  then  owned  Dy 
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other  pexKoa.  Under  mx<Sx  drcDmstaneea,  It 
appears  to  be  mtlrely'  Immaterial  whether 
Mr.  BUia  or  the  presMent  of  the  Northern 
Investment  Company,  at  any  time  taidered 
to  plaintiff  stodc  of  the  kind  above  described, 
owned  1^  them,  in  lien  of  the  original  North- 
ern Investment  Company's  stock  for  whlcb  it 
was  claimed  that  he  had  subscribed,  and  It 
follows  that  Instmotlon  H  given  by  the  court 
on  Its  own  motion,  which  is  the  instruction 
most  seriously  complained  of  by  defenddnts, 
was  not  erroneous. 

In  view  of  what  we  have  said,  we  find  no 
prejudicial  error  of  which  defendante  may 
here  be  heard  to  complain  In  the  action  of 
the  trial  court  in  regard  to  any  other  in- 
struction. 

There  Is  no  other  matter  requiring  notice. 
The  Judgment  and  order  denying  a  new 
trial  are  termed. 


FTTZOERALD  v.  MODOC  COUNTr  et  aL 

(Sac.  1,958.) 
(Supreme  Court  of  California.   Jan.  14,  1918. 
Beheari&g  Denied  Feb.  IS.  1913.) 

1.  Deeds  (t  156*)— CJonditions  Subseqdbnt. 

Conditions  subsequent,  tendhig  to  restrict 
and  defeat  an  estate,  are  not  favored,  being 
construed  Btrictly  against  the  grantor,  and  can 
only  be  created  by  apt  language,  which  of  It- 
self creates  such  condttiouB. 

[Ed.  Note.r-For  other  cases,  see  Deeds,  Cent. 
Dig.  U  488-495;  Dea  Dig.  |  155.*] 

2.  Deeds  (|  166*)— Condition  Subsbqusht. 

The  appropriate  words  evidendng  a  con- 
dition subsequent  In  a  deed  are  usually  found 
in  a  provision  for  forfeiture  and  ri^t  of  re- 
entry; but  a  clause  of  re-entry  Is  not  neees- 
aary,  if  a  forfeiture  is  imported. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  it  488-495;   Dec.  Dig.  S  155.*] 

3.  Deeds  (|  155*)— Condition  Subsequent. 

A  provision  in  a  deed  immediately  follow- 
ing the  description,  "to  be  used  as  and  for  a 
county  high  school  ground  and  premiBes,"  did 
not  create  a  condition  subsequent,  but  merely 
declared  the  purpose  for  whicn  the  grantor  ex- 
pected the  land  to  be  used. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent, 
Dig.  H  488-495;  Dec.  Dig.  (  155.*] 

4.  Deeds  (|  100*)— Consteuction. 

The  facts  and  circumstances  surrounding 
the  execution  of  a  deed  cannot  enlarge  or  re- 
strict the  estate  granted,  but  merely  aid  in 
determiniog  the  intent  of  the  parties. 

[Ed.  Not©.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  239;  Dec.  Dig.  |  100.*] 

5.  Deeds  (|  93*)— Consteuction— Intent  of 
Pasties. 

Tile  actual  intent  of  the  parties  to  a  deed 
must  be  adequately  expressed  in  the  deed  it- 
self. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  231,  232;  Dea  Dig.  {  83.*] 

D^rtment2.  Appeallrom  Superior  Court, 
Modoc  County ;  N.  P.  Amot,  Judge. 

Action  by  M.  h.  Fltigerald  against  Modoc 
County,  T.  F.  Dunaway,  and  others.  From 
a  judgment  for  plalntlfl,  Dunaway  appeals. 
Reversed  and  remanded. 


Dodge  ft  Barry,  of  New  York  City,  for  ap- 
pellant Charles  R.  Helton,  ot  Whittier,  for 
respondent 

HENSHAW.  J.  In  Its  form,  this  is  a  aim- 
Ide  acUon  to  quiet  title,  brought  against  the 
county  of  Modoc  and  T.  F.  Dunaway;  the 
complaint  allying  title  in  plaintiff  to  nine 
acres  of  land  In  the  county  of  Modoc,  and 
asserting  that  the  defendanta  set  up  some 
claim  of  right  or  title  thereto.  The  county  of 
Modoc  disclaimed.  Defendant  Dunaway  an- 
swered, alleging  title  in  himseltL  The  find- 
ings declare  plaintiff  to  be  the  owner  of  the 
land;  that  Dunaway's  claim  is  without- 
right;  and  Judgment  followed  accordingly. 
Defendant  Dunaway  an>eal8. 

By  the  evidence  It  appears  that  the  acttor 
la  in  fact  one  to  enforce  a  forfeiture  npoA 
breadi  1^  the  grantee^  Ae  county  of  Modoc, 
of  an  asserted  condition  subsequent^  contain- 
ed in  a  deed  to  the  land  made  by  plaintiff 
to  the  county  of  Modoc.  Preliminarily  ap- 
pellant urges  that  sndi  being  In  fact  the 
nature  of  the  actimi,  wherever  plaintiff  relies 
upon  a  forfeiture,  he  must  plead  It  We  will 
not  pause,  however,  to  enter  Into  a  discus- 
sion of  this  question,  slnoe,  under  the  cir- 
comstancea,  it  Is  better  for  all  of  the  liti- 
gants that  the  controversy  abould  be  settled 
upon  its  merits. 

Plaintiff  made  a  deed  to  the  county  of 
Modoc,  which  conveyed,  by*  appropriate  de- 
scription, the  land  here  in  ctmtroversy,  and 
contained  Immediately  following  the  descrip- 
tion the  following  clause:  "To  be  used  as 
and  for  a  county  high  st^iool  ground  and 
premises,  for  the  county  of  Modoc,  state  of 
CaUfbmla."  Evidence  is  ladling  as  to  wheth- 
er or  not  the  land  was  ever  used  for  the 
Indicated  purpose ;  but  the  breach  of  the  as- 
serted condition  subsequent  rests  upcm  the 
taxA  that  admittedly  the  county  of  Modoc  dU 
convey  this  land  to  the  dtfendant  Dnnaway. 

[1]  It  is  fundamental  that  oonditlona  subse- 
quent, tending  to  restrict  and  defeat  an  es- 
tate,- are  not  favored.  Tbsj  can  be  creat- 
ed only  by  apt  and  appropriate  lai^i&ge, 
which  ex  pnq^rlo  v^re  establishes  that  only 
a  omdltional  estate  was  conveyed;  and,  when 
such  a  condition  is  diown  to  have  been  cre- 
ated, tlie  rule  of  ccmstmcthm  Is  that  of 
strictn^  against  the  grantor  and  In  favor 
of  the  holder  of  the  estate. 

[2]  Qaterally  speaking,  the  apt  and  apiwo- 
priate  words,  evidencing  that  the  grant  is  on 
condition  subsequent,  are  found  In  a  provi- 
sion for  fbrfeiture  and  right  of  re-entry. 
"Reciting  in  a  deed  that  tt  is  in  consideratiott 
of  a  certain  sum,  and  that  the  grantee  Is  to 
do  certain  things,  is  not  an  estate  upon  con- 
dition, not  being  In  terms  iqton  condition,  nor 
containing  a  clause  of  re-entry  or  fbrfeiture," 
2  Washburn,  Real  Property,  4,  8;  Gullen  v. 
Sprigg,  83  OaL  50,  23  Pac  222.  Of  course, 
where  the  language  employed  declares  a  con- 
dition and  Imports  a  forfeitnre,  a  clause  of 
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re-entry  is  not  necessary.  Papat  v.  Hamilton, 
133  Cal.  631,  66  Pac  10;  Behlow  v.  South- 
em  Pacific  R.  R.  Co.,  130  Cal.  16,  62  Pac. 
205;  Hawley  t.  Kafltz,  148  Cal.  303,  S3  Pac. 
248,  3  L.  R.  A.  (N.  S.)  741,  113  Am.  St  Rep. 
282;  Cleary  t.  Folger,  84  Cal.  316,  24  Pac. 
280,  18  Am.  St  Rep.  187;  Quatman  T.  Mc- 
Cray,  128  Cal.  285,  60  Pac.  855. 

[3]  Under  no  decision  of  this  or  any  other 
court,  wltUn  our  knowledge,  has  language 
such  as  Is  here  used  erer  been  construed  to 
create  a  coui^ltlon  subsequent.  At  the  least, 
It  Is  but  a  declaration  of  the  purpose  for 
which  the  grantor  expected  the  land  would 
be  used.  At  the  most  it  la  but  a  covenant 
The  cases  from  this  court,  which  respondent 
contends  support  his  argument  that  this  lan- 
guage created  a  condition  subsequent,  are  tat 
from  sustaining  talm.  In  Parsons  t.  Smllle, 
97  GaL  647.  32  Pac.  TQ&,  the  language  of  the 
deed  was:  "This  deed  is  glT^  and  accepted 
on  the  following  conditions,  which  are  to  be 
binding  on  the  party  of  the  second  part,  his 
heirs  and  assigns  forever,  to  wit,  •  •  • 
and  a  failure  to  comply  with  the  same  will 
render  this  conreyance  null  and  void,  and 
sakl  premises  shall  revert  to  said  first  party." 
Here  was  a  dear  and  complete  condition  snb- 
seqnent  In  Papst  v.  Hamilton,  supra,  the 
conveyance  was  "upon  the  conditions,  how- 
ever, that  the  premises  stuiU  be  nsed  solely," 
etc,  "and  for  no  other  purpose  whatever." 
The  Indicated  purpose  was  for  the  mainte- 
nance of  a  college  or  academy.  Ttiere  had 
beoi  a  failure  and  abandonment  of  the  prem- 
ises, and  the  grantor  bad  reentered  and  tak- 
en possession  of  them.  It  was  dear  that  the 
estate  was  created  npon  condition.  There 
had  been  an  actnal  re-entry,  and  the  decision 
of  this  court  was  simply  to  the  effect  that, 
under  these  circumstances,  plaintiff  is  "in  a 
position  to  maintain  his  action  for  the  can- 
cellation of  the  deed  and  the  quieting'  of 
bis  title."  In  Liebrand  t.  Otto,  56  Gal.  242, 
an  action  to  have  declared  and  enforced  a 
forfeiture,  the  declaration  of  this  court  is 
that  the  plaintiff  had  granted  certain  lands 
to  the  Santa  Cruz  Railroad  Company  upon 
certain  expressed  conditions  to  be  pertacmed 
by  the  latter.  The  railroad  company  had 
failed  to  perform,  and  plaintiff  had  re-en- 
tered. It  was  held  that  his  re-entry  and 
continued  possession  excused  his  delay  In 
resorting  to  equity  to  remove  tiie  cloud  from 
his  title.  In  Quatman  v.  HcCray,  supra,  the 
deed  declared  as  follows:  "And  this  convey- 
ance Is  made  upon  the  following  express 
condition,  namely,"  etc.  The  defense  was 
merely  that  there  had  been  no  breach  of  the 
conditiou.  We  have  thus  briefly  considered 
the  California  cases  npon  whUib  respondent 
relies:  Upon  the  other  hand,  snch  cases  as 
Ecroyd  V.  C<«geshall,  21  R.  I.  1,  41  AtL 
200,  79  Am.  St  Rep.  741;  Packard  v.  Ames, 
16  Gray  (Mass.)  327;  Kilpatrlck  t.  Mayor  of 
Baltimore,  81  Md.  179.  31  AtL  805,  27  L.  B. 
A.  648,  48  Am.  St  Bep.  500;  Faith  v.  Bowles, 


86  Md.  13,  37  Aa  711,  63  Am.  St  Rep.  489 ; 
Kawson  V.  School  Dlst,  7  AUen  (Mass.)  126, 
83  Am.  Dec.  670;  I'age  v.  Palmer,  48  N.  H. 
385;  Cunoingbam  v.  Parker,  146  N.  Y.  20, 
40  N.  E.  635,  48  Am.  St  Bep.  765;  Sumner 
r.  Darnell,  128  Ind.  38,  27  N.  R  162,  13  L. 
R.  A.  173 ;  Clement  v.  Burtis,  121  N.  T.  708, 
24  N.  E.  1013;  Thornton  v.  Trammell,  39  Ga. 
202;  Raiuey  v.  Chambers,  56  Tex.  17;  and 
Owsley  V.  Owsley,  78  Ky.  257 — are  all  cases 
to  which  many  more  might  be  added,  wbidi 
constme  language,  much  more  pertinent  than 
that  employed  In  the  case  at  b&t,  as  being 
Insnffident  to  create  a  condition  subsequent 
Here  the  grantor  did  no  more  than  to  Indi- 
cate his  purpose  In  maklug  the  deed,  and 
the  use  to  which  be  expected  the  land  to 
be  put  Bat  sttfA  language  is  entirely  inade- 
quate to  create  a  condition.  Mansy  t.  Man- 
zy,  T9  Va.  637, 

14]  We  are  not  forgetfnl  of  the  prlndple 
wbicb  holds  in  mind  the  drcomstances  under 
whidi  BuCb  a  deed  is  made,  and  the  fact 
whether  or  not  an  adequate  consideration 
has  been  paid  therefor  by  the  grantor.  Ec- 
royd  V.  Goggeshall,  snpra;  Faith  v,  Bowles, 
supra.  -Theaei  facta  and  drcumstaDcea,  of 
course,  cannot  tend  to  enlarge  or  restrict  the 
estate  actually  granted.  They  are  of  value 
only  as  an  aid  In  arriving  at  the  actual  in- 
tent of  the  parties. 

[5]  But,  wliatever  that  actnal  Intent  may 
have  beoi,  it  must  have  found  adequate  ex- 
pression in  the  deed  Itsdf  before  It  can  be 
given  elUier  1^1  or  equitable  efficacy. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded. 

We  concur:  HELTIN.  J. ;  LOBIGAN.  J. 


In  re  BECKEB'S  ESTATE.    (Civ.  1,221.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia,  Dee.  5,  1912.) 

1.  Statutes  (S  77*)— "Special  Law"— Glass 
Legislation. 

A  statute  creatins  a  cIebb,  and  operating 
on  all  of  the  cIsbs  alike,  is  not  a  special  law 
prohibited  by  Ctmst  art  4,  f  SS,  where  there 
ezlBts  a  natural  or  extrinsic  reason,  or  some 
coDstitutloQal  ground  for  the  classlflcadon,  but 
a  statute  creating  a  d«ss  not  so  founded  is 
prohibited. 

[Ed.  Note.~For  other  caees,  see  Statates, 
Cent  Dig.  H  70-82;  Dec.  Dig.  {  77,* 

For  other  definttioni,  see  Words  and  I^rases, 
vol.  7,  pp.  6577-^(584:  rot  8»  p.  7802.] 

2.  Statutes  (|  82*)— Spbcial  Laws— Class 
Lkoislatxon. 

The  amendment  to  Code  Giv.  Proc  |  1349, 
requiring  the  court  admitting  a  will  to  probate 
after  the  same  is  proved  and  allowed  to  issue 
letters  thereon,  by  St  1907,  p.  312,  providing 
that  in  the  order  granting  letters  toe  court 
must  ascertain  and  determine  whether  the  es- 
tate is  worth  more  or  less  than  SIO.OOO,  wliich 
determination  is  condnsive  for  the  purpose  <tf 
giving  notice  to  creditors,  applies  only  to  cases 
of  testacy,  end  is  invalid  as  special  legislation 
prohibited  by  Const  art.  4,  S  25. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  91;  Dec.  Dig.  S  82.*]' 
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Appeal  ftom  Superior  Court,  City  and 
County  of  ^an  Francisco;  J.  V.  CofEey, 
Judge. 

In  tbe  matter  of  tbe  estate  of  Marie  An- 
toinette Becker,  deceued.  Certiorari  1^  tbe 
executors  at  deceased  to  procure  the  annnl- 
vamt  of  an  order  of  the  superior  court  va- 
cating notice  to  creditors.  Demurrer  to  pe- 
tltton  sustained,  and  petition  dismissed. 

E.  H.  Rlxford,  of  San  Francisco,  for  peti- 
tioner. Oustar  Gutsch,  of  San  Francisco, 
for  respondent 

HALLs  J.  Although  this  matter  Is  entitled 
In  this  court  as  above  Indicated,  It  la  really 
an  original  proceeding  In  certiorari,  brought 
in  this  court  by  the  executors  of  the  last 
will  of  said  decedent  to  procure  the  annul- 
ment of  an  order  of  the  superior  court  of  the 
city  and  county  of  San  Francisco  vacating 
and  setting  aside  the  notice  to  creditors  giv- 
en In  the  matter  of  said  estate,  together 
with  the  publication  of  said  notice  and  the 
decree  establishing  tbe  due  publication  there- 
of, and  ordering  tbe  publication  by  said  ex- 
ecutors of  a  notice  to  Uie  creditors  of  said 
deceased  to  xnresent  their  daims  within  ten 
months  from  the  first  publication  thereof. 

Upon  the  filing  of  tbe  petition  for  the  writ 
of  review  In  this  court,  such  writ,  by  order 
of  tills  court,  was  Issued  directing  tbe  supe- 
rior court  and  Hon.  J.  V.  Coffey,  Juc^ 
thereof,  to  certify  to  this  court  a  transcript 
of  the  record  and  proceedings  in  the  said 
matter.  In  reply  to  sueb  writ  the  respond- 
ent presented  to,  and  filed  with,  this  court 
a  demurrer  to  the  petition  as  not  stating 
facts  snflQdent  to  entitle  petitioners  to  any 
r^lef,  and  also  what  respondent  denomi- 
nates an  answer,  which  simply  raises  quea- 
tlons  of  law  arising  upon  the  face  of  the  pe- 
tition. As  the  proceedings  in  the  lower  court, 
which  culminated  in  the  order  attacked  by 
petitioners,  are  quite  fully  set  forth  In  the 
petition,  it  can  be  very  conveniently  deter- 
mined upon  the  demurrer  thereto  whether  or 
not  tbe  court  acted  in  excess  of  its  Jurisdic- 
tion in  making  such  order. 

From  the  petition  it  appears  that  upon 
the  admission  of  the  will  of  deceased  to  pro- 
bate the  court  made  an  order.  In  accordance 
with  section  1340  of  the  Code  of  Civil  Pro- 
cedure, as  amended  In  1907  (St  1907,  p.  312), 
ascertaining  and  determining  that  said  es- 
tate was  worth  less  than  $10,000.  Tbereu[>- 
on  the  executors  gave  tbe  usual  notice  to 
creditors  to  present  their  claims  within  four 
months,  and  In  due  time,  upon  proof  of  pub- 
lication thereof,  the  court  made  the  usual 
order  or  decree,  establishing  the  due  publica- 
tion of  notice  to  creditors.  Subsequently  and 
after  tbe  expiration  of  the  four  months,  up- 
on motion  of  certain  persons  claiming  to  be 
creditors  of  decedent,  made  upon  the  ground 
that  the  value  of  the  estate  of  deced^t  was 
in  excess  of  |10.000^  Uie  court  made  the  or> 


der  now  attaciked.  This  nOer  was  nude  aft- 
er notice  to  tbe  executors  of  the  motion 
therefor  and  upon  a  bearlnt  iqmn  aoch  mo- 
tion. 

Tbe  omtratlon  of  petitioners  that  tite  or^ 
der  of  tbe  court  racatlng  and  setting  aside 
the  notice  to  creditors  and  the  decree  estab- 
lishing the  doe  publication  tkereot,  and  or- 
dering the  publication  of  a  new  notice  giving 
10  months  to  creditors  to  present  tbelr 
claims,  Is  in  excess  of  Its  Jurisdiction,  is 
predicated  upon  that  part  of  section  13M  of 
the  Code  of  Civil  Procednre  added  by  the 
amendments  thereto  of  1907.  The  section  as 
It  was  amended,  and  as  it  now  reads,  is  as 
follows:  "If  no  objection  Is  made  as  provid- 
ed in  section  thirteen  hundred  and  fifty-one, 
the  court  admitting  a  will  to  probate,  after 
the  same  is  proved  and  allowed,  must  Issue 
letters  thereon  to  tbe  person's  named  therein 
as  executors  who  are  competent  to  discharge 
the  trust,  unless  they  or  either  of  them  have 
renounced  their- right  to  letters.  In  the  or- 
der the  court  must  ascertain  and  determine 
whether  said  estate  Is  worth  more  or  leas 
than  ten  thousand  dollars,  whidi  determina- 
tion is  conclusive  for  tbe  purpose  of  glvli^ 
notice  to  creditors,  bat  for  no  other  pur- 
pose." It  is  the  last  aentence  of  the  secttoo 
which  was  added  by  tbe  amendment  ad(qtted 
In  1907. 

The  contention  of  respondent  Is  that  the 
added  portion  of  the  section  is  void  and  un- 
constitutional as  not  being  a  subject  indi- 
cated by  the  Utie  of  the  amendatory  act  Ar- 
ticle 4.  I  24,  Const) ;  and  also  as  bdng  spe- 
cial legislation  proUUted  1^  both  anbdlvl- 
slons  12  and  S3  of  section  20  of  article  4  of 
the  ConsUtatlon.  The  title  of  tbe  amenda- 
tory act  is,  "An  Act  to  amend  sections  thir- 
teen htmdred  and  forty-nine,  thirteen  hnn- 
dred  and  fifty,  and  thirteen  hundred  and  fif- 
ty one  of  the  Code  of  Cirll  Procedure,  and 
to  add  a  new  section  tiiereto  to  be  number- 
ed thirteen  hundred  and  fifty  a,  all  relating 
to  letters  testamentary  and  of  administra- 
tion with  the  win  annexed."  It  Is  claimed 
by  respondent  that  the  portion  of  section 
1349  added  by  the  amendment  does  not  re- 
late to  letters  testamentary  nor  to  letters  of 
administration  with  the  will  annexed,  but 
concerns  only  the  matter  of  notice  to  cred- 
itors, and  that  it  Is  therefore  a  matter  not 
embraced  within  the  title  of  the  amendatory 
act  We  do  not  think  It  necessary  to  deter- 
mine this  point ;  for.  In  any  event  we  think 
the  portion  of  section  1349  of  the  Code  of 
Civil  Procedure  relating  to  fixing  the  value 
of  the  estate  Is  special  legislation,  such  as 
is  prohibited  by  section  25  of  artide  4  of  the 
Constitution. 

It  was  frankly  conceded  by  petitioners  at 
the  oral  argument  and  very  properly  so,  that 
the  provision  of  section  1349  of  the  Code  of 
Civil  Procedure,  relating  to  tbe  flxtng  of  the 
value  of  the  estate  £or  the  pofpoie  nt  slTlnc 
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notlee  to  creditors,  applies  only  to  cases 
where  the  decedrat  died  testate.  It  has  no 
arolicatlon  to  estates  where  the  decedent 
leaves  do  will.  A  different  rule  Is  thus  es- 
tablished by  which  the  rights  of  creditors  of 
decedente  leaTlng  a  wlU  are  governed  from 
the  nile  gOTemlng  the  rights  of  creditors  of 
persms  dying  intestate. 

[1]  It  18  true  that  the  creation  of  a  class 
to  be,  affected  by  any  particular  law  does 
not  necessarily  make  such  law  a  special  law 
prohibited  by  section  25  of  article  4  of  the 
Constitution.  Such  a  law  la  a  general  law 
if  It  operates  nptm  all  of  the  class  alike,  and 
there  exist  some  natural  or  intrinsic  reason 
or  some  constitutional  ground  for  the  classi- 
fication. Rode  T.  Slebe,  119  Cal.  518,  51  Fac. 
869,  39  If.  B.  A.  342,  and  Ruperlch  t.  Baehr, 
142  Cal.  190,  75  Pac.  782,  are  cases  illuatra- 
tlre  of  this  principle.  On  the  other  band,  a 
law  that  creates  a  class,  to  be  affected  by 
the  law,  not  founded  upon  some  natural,  ia- 
trinsic,  or  constitutional  distinction,  Is  spe- 
cial and  prohibited  by  the  Constitution  of 
this  state.  Of  this  type  are  the  classes  cre- 
ated by  the  laws  declared  Invalid  in  Pasa- 
dena T.  Stimson,  91  Gal.  238,  27  Pac.  604, 
Shanghnesay  v.  American  Surety  Co.,  138 
Cal.  543,  69  Pac.  250,  71  Pac.  701,  and 
Krause  t.  Durbrow,  127  Cal.  681,  60  Paa 
438.  In  Pasadena  v.  Stimson,  supra,  the  law 
requiring  cities  of  tbe  fifth  and  sixth  classes 
to  make  an  effort  to  purchase  from  the  own- 
er before  condemning  under  the  law  of  emi- 
nent domain  was  held  to  be  special  and  in- 
valid for  that  reason.  Shaughnessy  v.  Amer- 
ican Surety  Co.,  supra,  holds  a  law  requir- 
ii^  one  contracting  for  the  erection  of  a 
building  to  give  a  bond  to  protect  mechanics 
and  materialmen  to  be  special,  and  invalid 
for  that  reason.  This  case  overrules  Car- 
penter V.  Furrey,  128  Cal.  665,  61  Pac  369, 
dted  by  pettttoner,  distinctly  upon  this 
ground.  In  Krauae  t.  Durbrow,  supra,  It 
-was  held  that  a  law  making  special  require- 
ments to  entitle  8to<ikholders  to  vote  for  di- 
rectors of  mining  corporations  was  special 
and  invalid,  as  not  founded  upon  any  natural 
or  Intrinsic  differences  between  mining  and 
other  corporatloiis.  This  case  discusses  and 
levlews  quite  tally  the  California  cases  up- 
on the  subject 

[21  Hie  amendment  to  the  secern  of  tbe 
Code  relied  upon  by  petitioners  lays  down  a 
iDle  that  affects  the  rights  of  creditors  of 
persons  who  die  testate  only.  As  to  such 
persons  and  In  such  estetea  only  Is  the  de- 
termination of  the  value  of  the  estete,  made 
by  the  court  at  the  time  of  admitting  tbe 
wUl  to  probate,  conclusive  for  tbe  purpose  of 
giving  notice  to  creditors.  As  to  estates  gen- 
erally tbe  value  of  the  estate  for  tbe  purpose 
of  glvlug  notice  to  creditors  Is  not  conclu- 
sively or  at  all  established  by  tbe  order 
granting  letters  of  administration.   The  cred- 


itors of  estates  other  than  of  persons  dying 
testate  are  not  conclusively  bound  by  tbe  de- 
termination of  tbe  valne  of  the  estate  made 
nnder  section  1349  of  tbe  Code  of  <^tU  Pro- 
cedure. We  cannot  ccmceive  of  any  natonl 
or  intrinsic  differences  betwecat  creditors  of 
persona  dying  testate  and  creditors  of  per- 
sons dying  intestete,  whidi  will  justify  a  dif- 
ferent rule  controlling  their  rlghte  In  the 
matter  of  presenting  their  claims. 

For  these  reasons,  we  think  the  amend- 
ment to  section  1349  of  the  Code  ot  CIvU 
Procedure,  making  tbe  detenninatlfm  of  tbe 
value  of  the  estate  made  by  the  court  when 
granting  letters  testamentary,  0)nclusive  for' 
the  purpose  of  giving  notice  to  creditors,  Is 
void,  and  the  court  had  JurlsdlcUon  under 
section  1490  of  the  Code  of  Civil  Procedure 
to  make  the  order  complained  of. 

The  demurrer  to  the  petition  is  sustained, 
and  tbe  petition  is  dismissed. 

We  concur:   LENNON,  P.  X;  KEBBI- 

aAN,  J. 


HIBBBNIA  SAVINGS  &  TX)AN  SOCIET;  v. 
BRITTAN.    (Qv.  9&4.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  5,  1912.) 

1.  MOETOAGRS  (I  543*)  —  Dbcbes  of  Fc«e- 

CLOSUBX  —  PbOVISIONS  FOB  FO8BS88IOH  BT 

PUBCHASEB. 

A  provision  In  a  mortgage  foreclosure  de- 
cree that  the  purchaser  at  the  sale  aball  be 
let  into  tbe  posBesslon  of  the  premises,  and 
that  any  person  who  may  ba  in  possession 
thereof,  or  who,  aince  the  commencement  of 
the  action,  has  come  into  the  possession,  shall 
deliver  possession  to  the  purchaser  on  produc- 
tion of  tbe  deed,  and  that  in  case  the  purchas- 
er is  refused  possession  a.  writ  of  asaiatance 
shall  issue  without  notice,  merely  means  that 
the  purchaser  shall  be  entitled  to  and  put  Into 
posflession.  on  production  of  the  deed,  when, 
under  the  law^  he  is  entitled  to  possession,  and 
does  not  reqnire  surrender  of  possession  wttbln 
the  time  during  which  the  premises  may  be 
redeemed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1562;  Dec.  Dig.  |  543.*] 

2.  MOBTOAGGS     (I     543*)  —  FOBBCLOSOTS  — 

Bights  or  Pubchaseb. 

A  purchaser  at  a  mortgage  foreclosure  sale 
does  not  acquire  the  right  to  the  possession  of 
the  premises  until  tixe  time  for  redemption  has 
expired. 

[Ed.  Note.— For  ether  cases,  see  Mortihges, 
Cent.  Dig.  i  1562;  Dec.  Dig.l  648.«I 

3.  MOBTQAQES  (|  494*)  —FOBECLOSUBB  — DE- 
CBBi:— BSQCtSITES — POSSESSION. 

A  decree  foreclosing  a  mortgage  and  di- 
recting a  sale  need  not  direct  that  uie  posses- 
sion uiereof  shall  be  delivered  to  the  purchas- 
er; and  whether  a  decree  contains  such  a  di- 
rection, or  Is  silent  thereon,  doee  not  affect  the 
jurisdiction  of  the  court  to  enforce  the  decree 
and  put  the  purchaser  in  possesBlon,  though 
there  Is  no  impropriety  in  inserting  In  ae 
decree  such  a  direction. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  1441-1445:  Dec.  Dig.  |  m.*] 
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Appeal  from  Snporlor  Court,  City  and 
County  nt  Ban  Frandaco;  W.  M.  Conley, 
Ju<lgc. 

Action  by  tbe  Hlbernia  Savings  &  Loan 
Society  against  Nathaniel  J.  Brittao.  From 
a  judgment  for  plaintiff,  defoidant  ajveala, 

Sullivan  &  SulllTan  and  Tbeo.  J.  Bocbe, 
all  of  San  Francisco,  for  appellant  Tobln 
A  Tobln,  of  San  Francisco,  for  respondent 

HABT,  J.  This  Is  an  appeal,  upon  tbe 
Judgment  roll  alone,  from  a  decree  foreclos- 
ing a  mortgage  upon  certain  real  property  of 
tbe  defendant 

Tbe  decree  directs  the  sale  of  the  mortgag- 
ed premises  by  a  commissioner  named  by  tbe 
court  and  further  adjudges  and  decrees  that 
the  purchaser  or  purchasers  of  said  premises 
at  such  sale  be  let  Into  the  possession  thereof, 
and  that  any  person  or  persons  who  may  be  in 
tbe  possession  of  said  premises  or  any  part 
thereof,  or  "wbo,  since  the  commencement  of 
this  action,  has  come  Into  the  possealon  un- 
der them,  or  either  of  them,  deliver  posses- 
sion thereof  to  such  purchaser  or  purctiasers, 
on  production  of  the  commiaaioner's  deed  for 
such  premises,  or  any  part  thereof.  And  it 
Is  further  ordered,  adjudged,  and  decreed 
that  In  case  the  purchaser  of  said  premises 
or  any  part  thereof  at  said  commissioner's 
sale  shall  be  refused  possession  thereof,  a 
writ  of  assistance  shall  forthwith  Issue  with- 
out further  notice  or  order  of  this  court,  re- 
quiring the  BberlfF  *  *  *  to  place  and 
maintain  said  purchaser  In  the  quiet  and 
peaceful  posseEsion  of  said  premises,  and 
every  part  thereof." 

It  is  objected  that  the  foregoing  provisions 
of  the  decree  are  erroneous,  because  the  pur- 
chaser at  the  commissioner's  sale  could,  by 
virtue  thereof,  be  let  into  the  possession  of 
the  mortgaged  premises  before  tbe  expiration 
of  the  time  within  which  said  premises  may 
be  redeemed. 

[1,2]  We  do  not  think  the  provisions  of 
the  decree  to  which  criticism  is  thus  directed 
should  be  subjected  to  the  construction  which 
the  appellant  here  gives  them.  To  the  con- 
trary, we  think  they  mean,  and  were  clearly 
intended  to  mean,  that  the  purchaser  of  the 
mortgaged  premises  at  the  commlsEAoner's 
sale  should  be  entitled  to  and  put  into  the 
possession  thereof  upon  the  production  of  the 
commissioner's  deed,  showing  title  In  him, 
only  when,  under  the  law,  he  was  rightfully 
entitled  to  possession.  In  other  words,  since 
It  is  true  that  a  purchaser  of  property  at  a 
sale  under  tbe  foreclosure  of  a  mortgage  does 
not  acquire  the  right  to  the  possession  of 
such  property  until  the  time  for  tbe  redemp- 
tion from  such  sale  has  expired  (Purser  v. 
Cady,  120  Cal.  214,  52  Pac.  489;  Mau.  Sadler 
&  Co.  V.  Kearney,  14,3  Cal.  506,  77  Pac.  411), 
it  must  be  assumed  that  it  was  not  Intended 
by  the  decree  In  the  case  at  bar  that  the  pur- 


chaser at  the  commissioner's  sale  should  be 
put  into  the  possession  of  the  premises  until 
such  possession  could  be  legally  given,  or  that 
the  writ  of  assistance  therein  provisionally 
authorized  should  be  issued  until  its  execu- 
tion would  possess  legal  elficacy;  and  cer- 
t&ihiy  it  would  have  none  If  attempted  to  be 
Invoked  In  execution  of  the  decree  of  fore- 
closure prior  to  the  expiration  of  the  time 
within  which  the  property  may,  under  tbe 
law,  be  redeemed  from  the  sale. 

[3]  While,  perhaps^  it  may  be  tbe  usual 
practice  to  Insert  in  a  decree  foreclosing  a 
mortgage  a  direction  that  the  possession  of 
the  mortgaged  premises  be  delivered  to  tbe 
purchaser  thereof  at  the  foreclosure  sale, 
it  is  not  necessary  to  do  so  under  our  system; 
nor  where  such  a  clause  Is  Included  in  or  is 
omitted  from  such  a  decree  can  It  add  to  or 
detract  from  the  Jurisdiction  or  power  of 
the  court  to  enforce  its  decree,  and  so  put 
In  possession,  at  the  proper  time,  tbe  pur- 
chaser of  the  property  at  the  foreclosure  sale. 
Montgomery  v.  Tutt,  11  Cal.  190;  Horn  v. 
Volcano  Water  Co.,  18  Cal.  141;  Montgom- 
ery v.  MIddlemiss,  21  Cal.  103,  81  Am.  Dec. 
146;  Slchler  v.  Look,  93  Cal.  600,  20  Pac. 
220;  Hibernla  S.  &  L.  Socy.  v.  Lewis,  117 
Cal.  577,  47  Pac.  602,  49  Pac.  714;  California 
Mortgage  &  Sav.  Bank  r.  Graves,  129  Oal. 
649,  62  Pac.  259.  But  there  is  no  impropriety 
In  making  provision  la  the  decree  or  Judg- 
ment in  an  action  to  foreclose  a  mortgage, 
for  the  issuance  of  the  writ  to  compel  any 
party  concluded  by  such  decree  or  judgment 
to  deliver  the  possession  of  the  premises  to 
the  purchaser  at  the  mortgage  sale,  and  such 
a  provlBloa  would  obviously  mean,  as  before 
declared,  that  the  writ  would  issue  only 
when  the  exigencies  of  the  situation  required 
It  and  the  purchase  was  l^lly  entitled  to 
possession.  See  footnote  to  WllBon  t.  Folk, 
51  Am.  Dec.  154. 

The  Ju^ment  is  alHrmed. 


We  «oncnr:  CBIFMAN.  P.  J.; 
BTT,  J. 


BUBN- 


OPPENHEIMER  y.  RADKE  &  CO. 
(Civ.  1,112.) 

(District  Court  of  Appeal,  First  District  Gkl- 
ifomia.   Dec  6,  1912.) 

1.  Bills  and  Notes  (I  356*)  —  Bona  Fide 

PUBCHASEBS— PATMrST  OF  VALUE. 

A  bank,  by  discounting  a  note  and  passing 
Its  amount  to  the  credit  of  Its  Indoner,  does 
not  become  a  porchaaer  for  valne. 

[Ed.  Note^For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  {  908:  DecTbig.  |  856.*] 

2.  Bills  and  Notes  (t  366*)  —  Bona  Fide 
Pdbchasers— Patuent  of  value. 

A  bank  discounting  a  note  and  placing  Its 
amount  to  the  credit  n  Its  Indorser  becomes  • 
purchaser  for  value  if,  before  notice  of  any  ta- 
lii-nuty  in  the  note.  It  pays  out  the  amount  for 
which  credit  was  given  to  tbe  depositor,  or  to 
bis  order,  even  thoagb  the  depositor,  by  sub- 
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Beqneot  depcnlta  or  discoants,  preBerveB  a  con- 
stant balance  to  his  credit. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  1  908;  Dec.  Dig.  i  35«.*] 

3.  Buxs  AMD  Noras  <S  620*)— SumciEKCT 
OT  Evidence— Good  Faith  and  Payment 
OF  Valve. 

In  an  action  on  a  note,  evidence  ^Id  to 
show  that  a  bank  which  discounted  it  without 
notice  of  any  defenses  thereto  subsequently 
paid  out  the  amount  of  the  credit  on  its  uidors- 
er's  checks  before  notice  of  any  defense. 

[Ed.  Note.— For  otlter  cases,  see  Bills  and 
^tea,  Cent  Dig.  ||  1832-1839;  Dec  Dig.  | 

4.  Appeai.  and  Ebbob  (|  1010*)»Riview— 
Questions  of  Fact. 

Where  the  meaning  of  a  witness*  teatimony 
ia  OQcertain,  Its  uncertainty  is  to  be  resolved 
by  the  trial  court;  and  on  appeal  sucb  reason- 
able interpretation  as  will  support  the  trial 
court's  flndinf  will  be  accepted  as  correct. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8979-3S82;  Dec  Dig.  i 
1010.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  Leopold  Oppenbelmer  against 
Radke  &  Co.  Judgment  for  plaintifT,  and 
defendants  appeal.  Affirmed. 

Henry  C.  Scliaertzer,  of  San  Francisco,  for 
appellants.  LillenthQl,  McKinstry  &  Ray- 
mond, of  San  Francisco,  for  respondent. 

HALL,  J.  This  is  an  appeal  from  a  judg- 
ment rendered  against  defendants  as  the 
makers  of  two  promissory  notes  aggregating 
the  principal  sum  of  $2,206.S7,  for  whicb 
amount  and  interest  thereon  Judgment  was 
rendered  for  plaintiff  as  the  Indorsee  of  said 
notes. 

The  two  notes  are  In  terms  payaMe  to 
Clner  &  Seeleman,  who,  before  maturity 
thereof,  Indorsed  tbem  to  the  State  Bank 
of  New  York,  which  passed  the  amount  of 
the  two  notes,  less  the  discount  therefor,  fo 
the  credit  of  Clner  &  Seeleman.  This  trans- 
fer to  the  bank  occurred  In  the  spring  of 
1910,  and  the  bank  took  the  notes  without  no- 
tice of  a  defense  that  existed  against  the 
payees  of  said  notes  and  In  favor  of  de- 
fendants, the  makers;  and  It  Is  conceded  by 
defendants  that  plaintiff  was  entitled  to  re- 
cover, unless,  as  Is  contended  by  appellants, 
the  finding  made  by  the  court  that  the  State 
Bank  was  a  purchaser  for  value  la  not  sup- 
ported by  the  evidence. ' 

The  bank  received  do  notice  of  the  facts 
constituting  the  defense  as  between  the 
payees  and  appellants  until  after  the  maturi- 
ty of  the  notes. 

[1]  That  the  mere  passing  of  the  amount 
of  a  note,  by  a  bank  discounting  the  same, 
to  the  credit  of  the  payee  thereof  Is  not  a 
purchase  for  value  Is  established  by  the 
great  weight  of  authority.  Fox  v.  Bank  of 
Kansas  Olty,  30  Kan.  441.  1  Pac.  789;  Cen- 
tral Bank  V,  Valentine,  18  Hun  (N.  Y.)  417 : 
Manufacture'  Nat  Bank,  etc.,  v.  Newell,  71 


Wis.  309,  37  N.  W.  420;  Thompson  t.  Slonx 
Falls  Nat  Bank,  ISO  U.  S.  231.  14  Sup.  CL 
94,  37  L.  Ed.  1063. 

[2]  The  same  authorities  also  ^tabllsh  the 
rule  that  the  discounting  bank  does  become 
a  purchaser  for  value  If,  before  notice  of  an 
Indrmity  In  the  note,  It  pays  out  the  amount 
for  which  credit  was  given  to  the  depositor, 
or  to  his  order.  This  rule  obtains,  although 
the  depositor,  by  subsequent  d^sits  or  dis- 
counts, preserves  a  constant  balance  to  his 
credit;  for,  In  the  absence  of  special  facts 
demanding  a  different  role,  payments  are  ap- 
plied to  the  oldest  debts.*  Fox  Bank  of 
Kansas  City,  supra. 

[3, 4]  We  think  there  Is  sufficient  evidence 
In  the  record  to  Justify  the  conclusion  that 
the  payees  checked  out  the  amount  of  the 
notes  before  the  bank  learned  of  any  Inflnui- 
ty  therein.  Arnold  Kohn,  the  officer  of  the 
State  Bank  who  represented  the  bank  In  its 
dealings  with  Clner  &  Seeleman,  was  exam- 
ined under  a  commission  Issued  out  of  the 
court  In  bis  deposition  there  occurs  tffe 
following:  "Q.  Now,  your  procedure  was,  on 
taking  this  commercial  paper,  I  presume,  to 
simply  pass  the  amount  of  the  dlsotunt  to 
the  credit  of  Ciner  &  Seeleman?  A.  The  ac- 
count. Q.  Then  they  checked  against  It  as 
they  pleased?  A.  Then  tbey  checked  it  out; 
yes." 

There  Is  some  uncertainty  whether  or  not 
the  witness,  in  his  answers  above  quoted, 
meant  simply  to  speak  of  the  general  course 
of  business  In  the  bank's  dealings  with 
Clner  &  Seeleman,  or  as  to  what  occurred  in 
respect  to  the  particular  notes  sued  on.  Any 
uncertainty  in  this  regard  was  a  matter  to 
be  resolved  by  the  trial  court;  and  upoh 
this  appeal  we  must  accept  as  correct  sucb 
reasonable  Interpretation  as  will  support  the 
finding  of  tbe  trial  court  If  the  witness 
meant  to  say  that  Clner  &  Seeleman  bad 
checked  out  the  amount  of  the  credit  given 
for  the  discount  of  tbe  notes  In  suit,  there 
can  be  no  doubt  but  that  tbe  bank  gave  val- 
ue for  the  notes  In  suit  before  learning  of 
any  Infirmity  therein.  The  condition  of  the 
record  Is  such  that  we  cannot  say  that  the 
court  was  not  Justified  in  believing  from  the 
evidence  of  Kohn  that  Clner  &  Seeleman  had 
checked  out  the  credit  given  on  the  discount 
of  the  notes  In  suit.  Elspeclally  Is  this  true 
In  view  of  the  further  fact  that  Clner  & 
Seeleman  had,  before  the  notes  In  suit  fell 
due.  failed  and  made  a  composition  with 
their  creditors,  and  subsequent^  settled  and 
took  up  other  notes,  referred  to  In  the  testi- 
mony as  the  Deutscb  notes,  aggregating  about 
$1,100,  that  they  had  discounted  with  the 
^tate  Bank,  and  which  had  gone  to  protest 
If  the  credit  given  on  the  discount  of  the 
notes  in  suit  In  the  spring  of  1910  bad  not 
been  checked  out  or  otherwise  exhausted, 
the  bank  could  have  applied  such  balance  to 
the  settlement  of  the  Deutscb  notes,  and 
there  would  have  beoi  no  necessity  for 


•^etbtreasassM  SUM 'opto  and  wetloa  NUMBER  is  Dae.  Dfs.  A  Am,  Dl^  K«r-Me.  8«riw  A  Bqp'r  Indans 


Digitized  by 


Google 


800 


129  PACIFIG 


BEFOBTBB 


(OftL 


Olner  ft  Seeleman  wttUns  and  taking  np 
such  notes.  The  fact  tliat  tbey  did  bo  sup- 
ports an  Inference  that  at  that  time  there 
was  no  balance  to  their  credit  to  offset  the 
claim  against  them  on  the  DentsclL  notes. 

We  think  the  Judgment  must  be  affirmed ; 
and  it  is  so  ordered. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN. J. 


REBTE3  at  aL      FIRST  NAT.  BANK  OF 

OAKLAND.    (Civ.  1,074.) 
(Diitriet  Court  of  .^^>eal,  First  District,  Cali- 
fornia.  Dec.  4.  1912.) 
1.  Ranks  and  Barkiso  (8  143*)— Payment 

OF  CBECEB— SlONATUBB. 

A  bank  was  not  justified  in  refusin^r  to 
pay  a  check  drawn  on  a  deposit  by  a  copart- 
nership and  signed  bf  Imto  of  the  persons 
known  to  the  bank  to  comprise  the  partner- 
ship, even  though  the  signature  card  delivered 
to  the  bank  when  the  account  waa  opened  gave 
the  name  of  the  partnership  and  of  the  mem- 
bers, and  provided  that  "boUi  ^gnatures"  were 
required,  especially  where  other  checks  signed 
in  the  aame  way  bad  previously  been  paid. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bnnking,  C!ent  Dig.  U  414^  617;  Dec.  Dig.  | 
143.  •] 

.2.  Banks  and  Bankin(1  ({  148*)— Patuent 

OF  CitECKS— -SlONATUSE. 

Where  a  bank  has  cuBtomarily  p^d  checks 
signed  in  a  particular  way,  It  cannot  change 
this  custom  without  express  notice  to  the  de- 
positor, and  refuse  to  pay  checks  so  signed. 

[Ed.  Note. — For  other  feases,  see  Banks  and 
Banking,  Cent.  Dig.  »  414,  417;  Dec.  Dig.  I 
143.«] 

S.  Banks  and  Bankinq  (|  143*)— -Refusal 

TO  Pat  Check— Damage. 

The  wrongful  dishonor  of  a  check  drawn 
by  a  par^  established  in  business  raises  the 
presumption  that  the  drawer  has  sustained 
substantial  damage,  even  though  the  dishonor 
was  not  the  result  of  111  will  or  malice. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |i  414.  417;  Dec  Dig.  | 
143.*] 

Appeal  from  Superior  Court,  Alameda 
County ;  William  H.  Waste,  Judge. 

Action  by  R.  E.  Reeves  and  another,  co- 
partners, doing  business  as  R.  E.  Reeves  & 
Co.,  against  the  First  National  Bank  of  Oak- 
land. From  a  Judgment  for  plaintiffs  and  an 
order  denying  a  new  trial*  defendant  ap- 
peals. Affirmed. 

Beed,  Black  &  Reed  and  B.  Nnabaomer, 
aU  of  Oakland,  for  appellant  PUUp  M. 
Walsh,  (tf  bakUnd,  Pxe  respondenta. 

KERRIGAN,  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  In  faror  of  the 
plaintiffs  for  fSOO  damages,  and  also  from  an 
order  doiying  defendant's  motion  for  a  new 
trial.  The  action  waa  teought  to  recoror 
damages  claimed  to  have  been  sustained  by 
the  plaintlfts  because  of  the  defendant's  fail- 
ure to  pay  on  presentation  two  certain  checlcs, 
aggregating  approilmately  |100,  there  b^ng 


on  d^melt  to  the  credit  of  plaintiffs  snffldent 
funds  to  meet  them. 

Defendant  contends  that  there  is  no  evi- 
dence to  support  the  findings  of  the  court  (1) 
that  the  checks  were  in  form  entitling  them 
to  be  accepted  and  paid;  and  (2)  if  they 
were  In  form,  that  the  plaintiffs  had  suffered 
any  substantial  damage  by  reason  of  the 
dishonor  of  the  checks. 

[1,2]  Upon  opening  the  acconnt,  the  plain- 
tiff, according  to  a  well-established  custom, 
made  and  delivered  to  the  bank  what  is  term- 
ed a  signature  card,  which  set  forth  the  man- 
ner and  form  in  which  checks  apon  the  ac> 
count  should  be  signed.  It  was  as  follows: 
"The  E^rst  National  Bank,  Oakland,  Cal. 
Below  please  find  duly  authorized  signatures 
which  yon  will  recognize  in  the  payment  of 
funds  or  the  transaction  of  other  business  on 
our  account  Both  Bigs,  required.  R  E. 
Reeves  Oo.  RE. Reeves.  J.  A. Wadsworth." 
The  checks  in  question  were  signed  "R.  E. 
Reeves"  and  "J.  A.  Wadsworth,"  and  defend- 
ant asserts  that  this  was  not  In  the  manner 
and  form  required  by  the  bank  In  accord- 
ance with  its  agreement  with  plaintiffs,  and 
that,  thertfore,  the  bank  was  warranted  In 
refusing  to  pay  them. 

We  do  not  agree  with  this  contention. 
First  of  alt,  it  is  not  clear  what  la  meant  by 
"both  signatures  required."  It  may  have 
been  Intended  that  checks  should  bear  the  co- 
partnership name,  or  perhaps  the  dgnatnrea 
of  each  of  the  two  individuals  composing  the 
copartneiship,  or  of  the  copartnership  and 
the  individuals.  In  any  oTent,  we  do  not  see 
what  harm  could  have  come  to  the  bank  by 
paying  these  checks,  t>earing  aa  they  did  the 
signatures  known  to  the  bank,  of  the  persons 
comiirlBing  the  copartnership.  Horeorer,  ev- 
ery check  drawn  on  the  bank  by  this  con- 
cem  from  the  time  the  account  waa  opraed 
until  tJie  presentation  of  these  dieCka  waa 
signed  as  they  were,  and  tlie  bank  promptly 
paid  th^  aa  indeed  it  paid  theae  WbetL  its 
attention  waa  called  to  the  circnmstanoe  <^ 
their  diationor.  This  ahowa  bow  the  parttea 
had  Interpreted  the  contract,  and  this  course 
of  conduct  may  be  regarded  as  having  e»- 
tablisbed  a  gmeral  usage  between  the  bank 
and  the  idalnttffs,  wbicb  the  bank  could  not 
suddenly  and  without  expreaa  notice  to  the 
plaintiffs  change.  Hotchklss  v.  Artisans' 
Bank,  42  Barb.  (N.  T.)  617. 

[1]  Second.  As  to  the  next  qnestton  raised 
by  the  defendant,  we  do  not  agree  with  it 
that  the  evidmoe  does  not  show  tbat  tiu 
plaintifla  were  entitled  to  anbstantlal  dam- 
ages. It  Is  true  that  no  apedal  damages 
were  sought,  and  that  there  was  no  claim 
that  the  refusal  to  pay  the  diecha  was  the 
result  of  ill  will  or  malice,  bat  it  doea  aih 
pear  that  the  plalntifla  were  established  In 
business,  and,  where  this  is  so,  the  great 
weight  of  authority  Is  to  the  effe<^  that  the 
wrongful  dishonor  of  a  Check  raises  the  i»e* 


•Per  othar  easai  Ms  sama  topfai  and  smUmi  NUHBBR  In  Dte.  Dig.  A  Am.  Die  Kay-Ho.  BarlH  *  Bsp'r  ladaw 


Digitized  by 


Cal.) 


COOK  T.  SUBURBAN  BEAXiTT  00. 


801 


snmption  that  the  drawer  has  sustained 
subHtantlal .  damage,  the  amount  of  which  It 
la  the  dat7  of  the  court  or  the  jMsj  to  flx. 
Many  ot  the  adjudicated  cases  liken  this 
«{ort  ot  avlt  to  an  action  for  slander  of  a 
pmson  in  business,  regarding  it  as  a  slander 
by  act^  and  hold  tliat  since  tlte  tnuwoper  re- 
fusal to  pay  the  dieck.  of  a  depoeitw  will 
Invaiiably  Inlnre  him  in  tils  buslneaB,  and 
that,  as  a  rule  it  wUl  be  impossible  to  ivove 
the  amount  of  the  damage,  the  law  must  of 
necessity— fitting  itself  to  conditiona— pre- 
■ume  that  he  is  entitled  to  reasonable  com- 
pensation for  tlw  injury.  The  text- writers 
and  the  dedaloiu  of  nearly  all  the  states 
wha«  this  queatlai  has  arisen  sustain  this 
view.  The  author  at  Morse  on  Banks  and 
Baiddng  (volume  2,  |  457),  after  reteiing  to 
two  cases  In  New  Tork,  which  bold  that 
where,  upon  a  wrongfnl  rrfusal  of  a  bank  to 
pay  the  cheA  (tf  a  customer,  no  tangible  or 
measarable  injury  Is  shown,  only  nominal 
damages  may  be  recovered,  says:  "But  the 
b^ter  authority  seems  to  be  that,  even  If 
such  actual  loss  or  injury  is  not  shown,  yet 
more  than  nominal  damages  shall  be  given. 
It  can  hardly  be  possible  that  a  customer's 
check  shall  be  wnmgfally  refused  payment 
without  some  impea^ment  of  his  credit, 
whldi  must  In  fact  he  an  actual  injury, 
though  he  cannot  from  the  nature  of  the  case 
fnmlsh  independoit  dl8tln<4  proof  thereof. 
It  Is  as  in  cases  of  libel  and  slander,  which 
description  of  suit  it  indeed  doeely  resembles, 
inasmuch  as  it  Is  a  practical  slur  upon  the 
plaintiff's  credit  and  repute  in  the  buidness 
world.  Special  damage  may  be  shown,  if 
tlw  plaintiff  be  able ;  but,  if  he  be  not  able, 
the  Jury  may  nevertheless  give  such  tempora- 
ry damages  aa  they  conceive  to  be  a  reasona- 
ble compensation  for  that  indefinite  mischief 
which  such  an  act  must  be  assumed  to  have 
inflicted,  according  to  the  wdinary  conrse  of 
human  events." 

In  the  case  ot  Schaffner  v.  Ehrman,  1S9 
IlL  109.  28  N.  E.  917.  15  L.  B.  A.  134,  82 
Am.  St  R^.  192,  in  answOT  to  the  question 
what  is  the  measure  of  a  banker's  liability 
to  a  person  engaged  in  trade  for  a  refusal 
to  pay  his  check,  he  having  sufficient  funds 
on  d^MMlt  for  that  purpose,  in  the  absence  of 
evidence  of  malice  or  special  injury  to  the 
depositor,  the  court  said:  "Authorities  seem 
to  be  uniformly  to  the  effect  that  more  than 
mere  nominal  damages  are  in  such  cases 
recoverable.  In  Bosewater  v.  Hoffman,  24 
Neb.  222,  280  [38  N.  W.  857,  861],  ts  found 
the  following  expression:  'It  is  a  well-set- 
tled rule  *  •  *  that  punlUve,  vindictlTet 
or  exemplary  damages  cannot  be  allowed. 
The  only  damages  recoverable  are  denomi* 
nated  compensatory,  which  are  a  satisfac- 
tion for  the  Injury  sustained' " — dtlng  many 
cases,  in  all  of  which  it  is  held  that  the 
plaintiff's  recovery  is  not  limited  to  nominal 
damages,  but  he  la  entitled  to  recovw  gw- 


eral  compensatory  damages.  In  the  case 
of  3,  M.  James  Co.  v.  Continental  Nat  Bank, 
105  Tenn.  1,  68  S.  W.  261,  51  L.  K.  A  255, 
80  Am.  St  Bep.  857,  the  court  after  hold- 
ing that  the  action  is  one  ex  delicto,  growing 
out  of  a  breach  of  duty  or  an  Implied  con- 
tract ot  the  bank  to  honor  idaintlff's  checks 
as  long  as  he  had  mmey  to  his  credit  sidd : 
**It  alleged  that  plaintiff  was  a  ;trader,  and 
as  such  engaged  In  the  mercantile  or  oommis- 
sion  bn^ness  in  the  cUy  of  Memphis,  but 
aa  may  be  seen,  averred  no  special  damage 
as  the  result  of  the  defendant's  wrongful  con- 
duct  The  ground  of  demurrer  referred  to 
is  that  its  failure  to  allege  special  damages 
was  CataL  The  authorities  are  uniform  that 
the  averment  that  jdalntifl  is  a  tradw  Is  suf- 
fldutt,  and  he  is  entitled  In  sudi  case  to 
recovo-  substantial  damages,  though  special 
damage  Is  not  alleged.  •  *  •  Havliv 
averred  and  proved  that  It  was  a  trader,  and 
that  Its  dwdEs  were  dlshCHHired  wroni^ully 
by  the  bank,  the  law  conclusively  presumed 
that  the  plaintiff  had  sustained  damages, 
which  It  was  Uie  duty  of  tike  Jury,  under 
proper  instmctl<ms,  to  fix.  *  *  *  The  re- 
jection by  a  bank  ttf  a  check  drawn  open  It 
by  a  customer  brings  discredit  to  .the  drawer, 
not  on^  with  tiie  person  proeontlng  it,  but 
necessarily  with  all  p^sons  who  are.  inform- 
ed of  the  fact  And,  If  this  customer  Is  a 
merchant  or  trader,  Its.  natural  ^ect  la  an 
injury  to  his  business  standing,  as  far  as  the 
knowledge  of  the  fact  extends,  for  which  he 
is  entitled  to  substantial,  though  temperate, 
damages,  measured  by  all  the  facts  In  the 
case."  This  action  was  one  for  tort  and 
hence  does  not  fall  within  section  2468  of  the 
Civil  Code,  requiring  persons  doing  business 
under  a  fictitious  name  to  file  a  certificate 
with  the  county  clerk,  showing  the  names 
of  the  persons  Interested  as  partners  in  such 
business.  Ralph  v.  Lockwood,  81  Cal.  156; 
Melcher  v.  Heeler,  48  Colo.  2S3,  110  Pae.  181, 
139  Am.  St  Bep.  278.  Besides,  this  suit 
did  not  grow  out  of  any  contract  made  or 
transaction  had  in  plaintiffs'  partnership 
name.  Section  2468,  CSv.  Code. 
The  Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  J.;  HALL,  J. 


OOOK  V.  SUBUBBAN  BraAX/TT  €X>. 

(Civ.  1,011.) 

(District  Court  of  Appeal,  Thtad  District,  GUI- 
fotnla.    Dee;  6.  1912.) 

L  Appbu.  ahd  BhBOB  d  866*)— Drtbt  of 

JtrDoicENT^TiHB— Dismissal. 

An  appeal  from  a  final  Judgment  not  taken 
wltiiin  six  muiths  after  entiy  of  sodi Judgment, 
aa  iMovlded  Code  Civ.  Froc  {  OBi^  snbd.  1, 
and  section  Mll^  must  be  dismlwed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  lOagTlkT;  Dec.  Dig.  | 
866.*] 
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2.  Appeai.  ard  Bbbob  867*)— Review— 
DiBUissAL  OF  Appeal— Pleadingb. 

Oo  appeal  from  an  order  denying  a  mo- 
tion  for  a  new  trial,  the  ruling  on  a  demurrer 
to  the  complaint  cannot  be  rerieved. 

[Ed.  Note.— -For  other  cum,  see  Appeal  and 
Error.  Cent.  Dtg.  fl  8476-M80;  Dec  Dig.  | 
867.*] 

3.  PUADtNO  (§  26S*>-I>ZBCBETIOir  OW  GOUBT 

— AUENDMENXa. 

Where  the  answer  virtuaHy  admitted  the 
allegation  of  the  complaint  of  plaintiff's  owner- 
dtlp  of  the  land  iQvolved,  and  such  admtasitai 
was  allowed  to  stand  Cor  10  months  until  the 
day  of  trial  before  attempting  to  controvert  it, 
and  then  only  by  a  denial  of  information  or 
belief  safficient  to  enable  him  to  answer  anch 
allegation,  the  coart's  denial  of  a  proitoBed 
amendment  was  not  an  abase  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ii  76S-782;  Dee.  Dig.  1  258.*] 

4.  New  Tbial  ^  123*)— Qbounds— Nonas— 
Rbfubal  to  Pebuit  ameitdhbnt. 

The  refusal  to  allow  a  party  to  amend  aft- 
er iMne  joined  can  only  be  reviewed  on  a  motion 
for  a  new  trial,  the  notice  of  intention  for 
whidi  sets  forth  as  a  ground  that  the  court  has 
"abused  its  discretion  by  which  the  part?  was 

Erevented  from  having  a  fair  trial,"  lutder  Code 
av.  Proc.  I  667,  which  specifies  the  tour 
grounds  on  whidi  a  motion  for  a  new  trial  may 
be  made. 

rild.  Note.- For  other  eases,  see  New  Trial, 
Cent  Dig.  H  276-281 ;  Dec  Dig.  |  123.*] 
Ob  Appeal  and  Ebbob  (|  642*)— Rbvzbw— 

BzcoBD— Bill  or  ExcEFnons. 

Affidavits  charging  plaintiff  with  miscon- 
duct as  to  the  jury  in  the  transcript  following 
the  certificate  of  the  clerk  to  the  record  or  the 
bill  of  exceptions,  and  not  Incorporated  in  a 
bill  of  exceptions  as  required  by  rule  29  (119 
Pac  xiv),  are  not  properly  antoenticated,  and 
cannot  be  regarded  as  part  of  the  record,  or  be 
considered  on  appeal. 

[EM.  Note^For  other  cassi.  see  An>eal  and 
Error.  Cent  Dig.  H  24COi62;  I>ee.  Dig.  | 
642.*] 

6.  Appeal  and  E>bsob  (S  928*)— Recobdb— 

PBESUUPTIONS— iNSTBUCnONB— DVIDBNCB. 

Where  the  record  does  not  contain  the  evl* 
dmoe,  the  instructions  given  must  be  assumed 
to  be  applicable  to  the  proof,  and  that  those  re- 
fused were  properly  disallowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  XMg.  H  874^^704;  Dee.  Dig.  S 
fli28.*I 

Appeal  from  Superior  Court,  Oontn  CoBta 
County ;  R.  H.  Latimer,  Judge. 

Action  by  Joseph  Cook  against  the  Subur- 
ban Realty  Company.  Judgment  for  plain- 
tifT,  and  defendant  appeals  from  the  judg- 
ment and  an  order  ovrarruling  a  motion  for 
new  ttlaL  Appeal  from  jndgmrat  dismissed, 
and  order  affirmed. 

W.  D.  Grady  and  A.  J.  Treat,  both  of  San 
Francisco,  for  appellant  Lee  D.  Windrem, 
of  Pt  Richmond,  and  H.  R.  J<mw,  of  Uar- 
tinez,  for  respondent 

HART,  J.  This  is  an  action  to  recover 
damages  for  injuries  alleged  to  have  been  in- 
flicted upon  the  real  property  of  the  plaintiff 
by  the  wrongful  acts  of  the  defendant  The 
complaint  avers  that  at  the  time  the  plaintiff 
purchased  the  lands  described  in  the  com- 
plaint, and  which,  It  Is  alleged,  were  damaged 


by  the  acts  of  the  d^^ndant,  **there  was  a 
natural  drain  which  carried  off  all  the  waters 
and  drained  air  said  lands,  and  that  "with- 
out the  consent,  and  against  the  .protest  of 
this  plaintiff,  tlie  defendant  caused  the  said 
natural  drain  to  he  filled  up,  and  fftlled  and 
refused  to  provide  ways  and  means  by  which 
the  waters,  during  the  rainy  season,  could  be 
carried  away  from  the  premises  of  this  idain- 
tlff" ;  that  by  reason  of  such  wrongful  acts 
on  the  part  of  the  defendant  "a  large  portion 
of  this  plalntlfF's  property  has  on  numerous 
occasions  been  sutmierged  by  the  overflow  of 
water  from  the  higher  ground,  and  this  plain- 
tiff has  been  unable  to  raise  anytbliv,  or  to 
derive  any  bmeflts  from* his  said  prop^tyt" 
etc.  The  cause  was  tried  by  a  jury,  who  re- 
turned a  Terdlct  In  favor  of  idalntlff  for  the 
sum  of  fSOO,  and  thereupon  the  court  order- 
ed Judgmoit  to  be  entered  In  said  sum  for 
the  plaintiff.  The  defendant  attunpted  to 
appeal  from  said  judgment,  and  ajswals  ficom 
the  order  denying  it  a  new  tiiaL 

[1]  The  jn^j^ment  from  whldi  the  def^id- 
ant  attoupted  to  take  an  a^eal  was  entered 
on  the  5th  day  of  ApxU.  1910^  bat  the  notice 
of  aiveal  states  that  the  appeal  Is  "from  the 
judgment  therein  oitraed  In  said  sup^or 
court  on  the  16th  day  of  March,  JBIO,  in 
favor  of  plaintiff  In  said  acUon  and  against 
said  defoidant,"  etc.  We  presume  that  the 
judgment  referred  to  In  the  notice  was  the 
one  entered  on  the  ffth  day  of  April,  1910, 
and  that  the  date  of  its  entry  as  given  in 
said  notice  was  due  to  an  inadvertence. 
Howeva  that  may  be,  the  appeal  from  the 
judgmoit  will  have  to  be  dismissed  because 
of  not  having  bem  taken  within  the  time 
prescribed  far  law.  Section  939.  subd.  1,  of 
the  Code  of  OlTil  Procedure,  provides  tti&t  an 
appeal  from  a  final  judgment  must  be  taken, 
if  at  all,  nnd»  Uie  older  method  of  taking 
such  appeals  within  six  months  after  the 
entry  of  sudi  judgment  Under  eectUm  941b 
of  the  same  Code,  which  prescribes  a  new 
method  of  appealing  from  final  judgments, 
the  appeal  must  be  taken  within  60  days 
after  the  notice  of  entry  of  judgment  or.  If 
no  notice  thereof  be  given,  not  later  than  six 
months  after  the  entry  of  such  judgment  In 
the  case  at  bar,  the  appeal  from  the  judg- 
ment was  not  taken  until  the  24th  day  of 
July,  1011,  some  days  beyond  15  months  after 
the  entry  of  said  Judgment  It  therefore  fol- 
lows, as  before  stated,  that  the  appeal  from 
the  judgment  must  be  dismissed.  Robinson 
V.  Eberhart,  148  ChL  495,  83  Pac.  462;  Coun- 
ty Bank  v.  Jack,  148  Cal.  437,  83  Pac.  706. 
lis  Am.  St  R^.  285;  Roney  v.  Reynolds, 
1S2  CaL  323,  02  Paa  847;  Allen  v.  Allen, 
150  C&l.  107,  118  Pac.  160. 

[2]  It  also  follows  that  the  objectlonB  to 
the  complaint  urged  under  the  demurrer  can- 
not be  reviewed,  shice  such  objections  can 
be  considered  only  upon  an  appeal  from  the 
judgment    Tompkins  v.  Montgomery,  123 
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Cal.  219,  22a  06  Phc  997;  County  Bank  t. 
Jack,  148  OaL  438,  88  Pa&  70B,  118  Am.  St 

Bep.  286. 

[3]  Tbe  defendant  complains  that  the  court 
erred  to  Jts  prejudice  by  refusing  It  leave  to 
amend  Its  answer.  Tbe  application  for  per- 
mission to  amend  Its  pleading  was  made  by 
tbe  defendant  on  tbe  opening  of  court  for  the 
purpose  of  taking  np  the  trial  of  tbe  cause, 
and  more  than  10  months  after  tbe  original 
answer  was  filed.  Counsel  bad  not  previous- 
ly given  tbe  plaintiff  or  bis  counsel  ztoUoe  of 
an  intention  to  ask  permission  to  amend,  nor 
had  he  prepared  a  draft  of  the  proposed 
amCTdment  He,  however,  stated  to  tb© 
court  the  nature  of  said  amendment,  tbe  pur- 
pose of  which  was  to  tender  an  Issue  upon 
the  plaintiff's  ownership  of  tbe  lands  describ- 
ed in  the  complaint,  and  thereafter,  on  his 
request,  the  court  adjourned  the  trial  of  the 
cause  until  tbe  hour  of  1:30  p.  m.  of  the  same 
day  in  order  to  liable  counsel  to  put  bis 
proposed  ammdment  In  concrete  form.  The 
amendment  as  thus  prepared  and  proposed 
reads  as  follows:  "As  to  tbe  allegations  con- 
tained In  paragraph  2  of  plaintUTs  complaint, 
defendant  allies  that  he  has  no  knowledge 
or  information  upon  tbe  subject  sufficient  to 
enable  him  to  answer  the  same,  and,  placing 
bis  denial  upon  that  gronnd.  denies  that  the 
plaintiff  Is  now  or  that  be  has  been  erw 
since  tbe  28th  day  of  February,  1907,  the 
owner  in  fee  simple  of  alt  those  certain  lots, 
pieces,  or  parcels  of  land  *  *  *  set  out 
and  described  In  the  complaint"  Conceding, 
for  tbe  present,  that  vaOet  the  notice  of  In- 
tention to  more  for  a  new  trial  as  filed  and 
served  by  the  defendant  the  alleged  error  of 
the  eonrt  In  disallowing  the  for^t^og  pro- 
posed amendment  may  jat^wrly  or  legally  be 
reviewed  by  ttiis  court  and  waiving  the  point 
that  tbe  denial  Involved  In  tbe  i»t^>08ed 
ammdment  ts  not,  strictly  speaking,  the  stat- 
utory doilal  In  audi  case,  since  it  is  not  bas- 
ed upon  information  and  belief,  or  upon  a 
mat  of  Inf  onnatlon  m  belief  upm  the  sub- 
ject Buffid^t  to  enable  the  defendant  to 
r^dy  to  the  fact  to  which  It  Is  addressed  (sec- 
tion 487,  subd.  2,  Code  OIt.  Proc),  we  think 
the  allowance  or  refusal  of  the  amendment 
was,  under  the  circumstances  under  which 
the  privilege  of  so  amending  tbe  answv  was 
asked,  a  matter  entirely  within  the  dlscretlcai 
of  the  court 

Th9  gmerat  nde  Is  that.  In  the  exercise  of 
tbe  dIscrrtUm  omflded  to  trial  courts  In  that 
regard,  great  Ubsrallty  should  be  indulged 
by  sndi  courta  In  tbe  matter  <tf  allowing 
amendments  to  pleadings.  This  salutary  rule 
Is  fostered  by  tbe  desire  that  in  all  actlou 
at  law  or  suits  in  equity  tbe  pleadings  shall 
be  in  audi  condition  with  respect  to  all  the 
issues  which  ought  to  be  litigated  and  adjudi- 
cated thereby  aa  that  fnll  and  comideto  jus- 
tice may  be  done  between  the  parties.  But 
where,  as  bore  the  defendant  has,  by  bis  an- 
swer, virtually  admitted  a  materlil  allega- 
tlott  of  tbe  conqdaint  and  bas  allowed  such 


803 

admission  to  stand  for  nearly  a  year  and  un- 
til the  trial  was  about  to  proceed  before  at- 
tempting to  controvert  it  and  then  by  a  de- 
nial in  its  nature  not  positive  and  involving 
an  aU^ation  In  the  complaint  as  to  the  truth 
or  falsity  of  wblcb  tbe  defendant  through 
the  public  records,  bad  available  to  it  means 
of  ascertaining  some  positive  knowledge  upon 
which  his  denial  could  have  been  put  In  posi- 
tive terms,  it  cannot  be  held  that  the  court's 
denial  of  a  proposed  ammdment  constitutes 
an  abase  of  discretion. 

[4  j  But  assuming  that  the  proposed  amend- 
m&it  was  timely  and  necessary  and  In  all 
respects  in  proper  form,  it  is  clear,  from  an 
examination  of  the  defendant's  notice  of  in- 
tention to  move  for  a  new  trial,  Uuit  the  al- 
leged error  of  tbe  court  or  tbe  alleged  abuse 
of  its  discretion  in  disallowing  said  amend- 
ment cannot  be  reviewed  by  this  court  Tbe 
first  subdivision  of  section  607  of  tbe  Code 
of  Civil  Procedure  specifies  four  s^Mirate  and 
distinct  grounds  upon  which  a  motion  for  a 
new  trial  may  be  made,  viz.:  fl)  Irregular- 
ity in  the  proceedings  of  the  court ;  (2)  Irreg- 
ularity of  the  Jury;  (8)  irregularity  on  tbe 
part  of  tbe  adverse  puty ;  (4)  "any  order  of 
the  court  or  abuse  of  discretion  by  whlcb 
either  party  was  prevented  from  having  a 
fair  triah"  Tbe  action  of  a  trial  court  re- 
fusing a  party  leave  to  amend  his  pleading 
after  Issue  joined  can  only  be  reviewed  on  a 
motion  for  a  new  trial,  and  In  such  case.  In 
order  'that  a  review  of  such  acti<m  may  be 
had.  the  notice  of  tnt^Uon  must  set  forth 
the  fourth  of  the  several  grounds,  as  above 
glvui.  mummted  in  the  first  snbdivislou  of 
said  section  657— that  Is,  that  the  court  bas  , 
thus  abused  its  discretion,  whweby  the  com- 
plaining party  was  prevented  from  having  a 
fair  trial.  1  Hayne  on  Kew  Trial  and  Appeal 
(2d  Ed.)  II  24,  S2.  In  other  words,  tbe  al- 
lied error  complained  of  here  cannot  be  re- 
viewed on  any  of  the  several  other  grounds 
for  a  new  trial  spedfled  In  said  section. 

Tbe  notice  of  Intention  in  the  case  at  bar 
does  not  set  forth,  among  those  rdied  upon 
tor  a  new  tirlal,  tbe  ground  that  the  court 
abused  Its  discretion  Its  disallowance  of 
the  proposed  amaadmait  but  m^ely  charg- 
es, so  far  aa  are  concerned  the  grounds  em- 
braced within  the  first  sabdirl^n  of  said 
section.  *1rrc«nlarity  In  the  proceedings  of  tiie 
conrt"  "Irr^pilarl^  In  the  proceedings  and 
conduct  of  the  jury,"  and  "Irregularity  and  , 
misconduct  upon  the  part  of  tbe  plaintiff." 
It  is  very  clear  tiut  Qie  allied  abuse  of  dia- 
cretlon  cannot  be  reviewed  upon  eitbor  of 
tiie  foregdng  grounds  (Hayne  on  New  Trial 
and  Appeal  [2d  Ed.]  S  28;  Pratt  v.  Pratt, 
141  CU.  247,  74  Paa  742;  Gay  v.  Torrance, 
145  CaL  144,  78  Pac.  540),  and  it  therefbre 
follows,  as  before  declared,  that  tliere  Is  no 
record  before  us  authoridng  a  review  of  the 
action  of  the  court  In  denying  tbe  defendant's 
ap]>lication  to  am«id  Its  answer. 

[B]  There  appear  In  tiie  transcript  fol- 
lowing tbe  certificate  of  ttie  tleA  to  tbe  ree- 
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Old  or  the  un  of  enepUmu,  several  alDdaTltB 
charging  that  the  plalntur  was  goUty  of  mls- 
condnct  In  connectioD  with  the  Jury  while 
the  letter,  nnder  the  order  of  the  eonrt,  were 
engaged  hi  Ttewlng  the  property  ot  the  idafaa- 
tlff  alleged  to  have  been  damaged.  These 
afllda.Tlts  were  presomahly  designed  to  far- 
ther the  ends  pf  tiie  moti<»i  for  a  new  trial 
on  the  gnnmd  of  the  "trregolarlty  and  mls- 
condnct  of  the  ptalntUT*  and  perhape  on  the 
ground  of  the  "Irregularity  hi  the  proceed* 
higs  and  omidnct  of  the  Jury."  But  the  affi- 
davits are  not  Incorporated  in  a  hlU  of  ex- 
ceptions, and  they  are  do^  therefore^  au- 
thenticated as  requhred  by  role  29  of  tbla 
court  Pac.  xIt).  Obviously,  under  these 
drcnmstances,  they  cannot  be  t^rded  as 
any  part  of  the  record  or  be  considered  on 
tbls  appeal  for  any  purpose.  Uelde  v.  Reyn- 
olds, 120  Cat.  237,  62  Pac.  491:  HerrUch  v. 
McDonald,  80  CaL  472.  22  Pac.  299;  Yon 
Olahn  V.  Brennan,  81  CaL  261,  22  Pac.  596; 
Spreckels  v.  Spreckels,  114  Cal.  60,  46  Pac. 
1022 ;  Skinner  v.  Horn,  144  Cal.  279,  77  Pac. 
904.  1  Ann.  Gas.  850;  Sutton  t.  Symons,  97 
CaL  476,  32  Pac.  588;  Manuel  v.  Flynn,  6 
Cal.  App.  319,  90  Pac.  463;  Higglna  v.  I*  A. 
Ry.,  5  Cal.  App,  748,  91  Pac.  344;  Blodgett  v. 
Scott,  11  Cal.  App.  312, 104  Pac  842 ;  Fisher 
T.  Western  Fuse  Co.,  12  Cal.  App.  304,  107 
Pac.  332;  Willow  Land  Co.  v.  Gotdschmidt, 
11  CaL  App.  297,  104  Pac  841. 

[I]  The  appellant  contends  that  the  court's 
charge  to  the  Jury  was  In  a  numb«  of  par- 
ticulars pointed  out  In  Its  brief  not  pertinent 
to  the  issues  made^by  the  pleadii^  and  as 
developed  by  the  evidence.  It  is  further 
<  claimed  that  error  prejudicial  to  the  rights  of 
the  defendant  was  committed  In  the  refusal 
by  the  court  to  allow  certain  Instructions  re- 
quested by  It  The  record  does  not  contain 
the  evidence,  nor  any  portion  thereof,  and 
therefore  we  must  assume  that  the  Instntc- 
tlons  given  were  applicable  to  the  proofs, 
and  that  those  refused  were  proi)erly  disal- 
lowed. The  Instructions  do  not  appear  to  be 
obnoxious  to  criticism  In  so  far  as  they  may 
be  regarded  as  abstract  statements  of  law, 
nor  do  they  appear  to  be  inapplicable  to  the 
issues  made  by  the  pleadings.  There  are,  it 
is  true,  some  references  therein  to  an  artifi- 
cial drain  and  a  few  other  matters  which 
are  not  BpeclOcally  referred  to  In  the  com- 
plaint, yet  we  must  assume  that  those  mat- 
ters were  brought  out  by  the  evidence,  and 
that  a  view  of  the  whole  record,  including 
the  evidence,  would  disclose  their  rtievancy 
to  the  issues  and  the  pnq^rtety  of  the  instruc- 
tions relating  to  them. 
We  see  no  merit  In  this  appeaL 
For  the  reasons  stated  in  the  forcing, 
the  appeal  from  the  judgment  Is  dismissed, 
and  the  order  appealed  from  Is  affirmed. 

We  concur:   OHIPMAN,  P.  J.i  BUB- 

Nsrn<,  J. 


WINELBR  V.  JBRHUE.    (Olv.  1,174.) 

(District  Court  <rf  AppeoL  Second  District,  Cal- 
ifornia.  Dec  9,  1912.) 

1.  Fbauds,  Statute  ov  <M  129*)— Sals  or 
Land— Pabtial  Pebfosuahci. 

A  partial  performance  of  an  oral  contract 
to  convey  by  paying  part  of  the  price  and  the 
taking  of  possesaioQ  under  the  contract  took 
the  contract  out  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute  of,  Cent  Dig.  t|  287-292;  Dec  Dig.  | 

2.  Vbndob  and  Pubchabbb  a  70*)— CoK- 

STBUOnON  OF  CONTBACT— TZMB  OF  PATICEKT. 
Under  Civ.  Code,  |  1667,  providins  that  if 
an  act  be,  in  its  nature,  capable  of  being  done 
Instantly,  it  must  be  Immedlatdy  pwformed 
upon  the  thing  to  be  done  being  axactlj  ascer- 
tained, where  a  contract  to  convey  tpeufled  no 
time  for  making  deferred  payments,  they  were 
to  be  deemed  payable  upon  delivery  of  toe  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Gent  Dig.  H  113-llS,  126;  Dec. 
Dig.  i  76.4  * 

3.  Tiudob  and  Pubohaoeb  Q  128*)— Wak- 

BANTIKfi. 

Every  executory  contract  for  the  sale  of 
land  contains  an  implied  condition  that  the  ven- 
dw's  title  is  good*  and  that  he  will  transfer  an 
onlncufflberea  titlfc 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  234-237;  Dec  Dig. 

i  i2a*i 

4.  Vbndob  and  Pubohasbb  a  144*)  —  Coi- 
bkctino  Defects  in  Tttlb— Tihe. 

A  vendor  who  was  not  required,  nnder  the 
terms  of  the  contract  to  convey  until  tendered 
the  purchase  money,  had  until  tliat  time  to  ac- 
quire a  good  title  such  as  he  contracted  to  con- 
vey. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  ||  271-276;  Dec  Dig.  1 

6.  Fbauo  (|  29*)— Injubt— Nbcesbitt. 

Fraud  is  not  actionable  unless  injury  re- 
sults, 60  that  a  fraudulent  miare[«%8entat]oa 
made  to  the  vendee  that  a  mortgage  on  the  land 
only  drew  6  per  cent  interest,  when  the  mort- 
age on  its  face  was  in  excess  thereof,  did  not 
injure  the  vendee,  when  he  could  deduct  from 
deferred  payments  the  ammint  of  excess  intet^ 
est 

[Ed.  Note.— For  other  cases,  see  Frand,  Gut. 
Dig.  I  24;  Dec  Dig.  S  26.*] 

&  Fbaud  d  11*)— AflSEBTioH  OF  OpnnoiT. 

An  asaertiMi  oi  smnethlng  not  true  must  be 
of  a  fact  not  warranted  by  the  information  of 
the  iwrson  making  the  assertion  in  order  to  be 
a  fraudulent  representation,  and  not  merely  the 
opinion  of  such  person,  howem  positively  as- 
serted. 

[Ed.  Note.— For  other  case^  see  Fraud,  Cent 
D{g.  H  12,  18;  Dec  DigTlll.*! 

7.  Fbaud  (}  11*)  —  Misbbpbbsbntations  — 
Statement  of  Value. 

A  statement  of  value  of  Itsdf  Is  merely 
a  matter  of  opinion,  but  reprceentatioui  as  to 
valne  may  be  representations  of  fact  depending 
on  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Fraud,  CmL 
Dig.  H  12, 13 ;  Dec  Dig.  |  11.*] 

8.  Vendob  and  Pubchaseb  (i  36*)— VisBiP- 
BBsBNTATioNS— Statement  or  QpiinoN. 

When  plaintilf  purchased  realty  from  de- 
fendant, he  had  been  in  the  state  but  a  short 
time,  and  was  ignorant  of  real^  valnes,  which 
defendant  knew,  and  defendant  stated  die  mar- 
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ket  ralne  of  tlM  prop^rtjr,  and  falsely  stated 
tbat  slinilar  propertr  tn  the  Tidnitjr  had  bean 
■old  for  antronmately  thu  tame  mam.  De- 
fendant also  conspired  to  induce  another  to 
make  a  pretended  offer  in  plaintUTs  preaeoce 
to  indnce  plaintiff  to  accept  defendant  s  atate- 
Bient  of  Tslues  aa  correct,  and  plabitlfl  relied 
on  inch  representations  in  pordiasina.'  Htii, 
tbat  the  false  representations  as  to  valQe  were 
frandolent,  so  as  to  aothoriae  plaintiff  to  re* 
■cind  the  sale  and  recover  the  money  iwld. 

[Ed.  Note<^For  other  cases,  see  Vendor  and 
Porcbaser,  Gent.  Dig.  H  62.  58;  Dec  Dig.  f 
88.*] 

9.  Uonsr  RioBinD  (S  8*)— Bight  of  Ac- 
tion. 

Both  at  common  law  and  under  the  Code, 
money  paid  under  frandulent  misrepresenta- 
tioiis  may  be  recorered  on  the  common  count 
for  money  had  vti  rdcdvcd. 

[Bd.  Note.— For  other  cases,  see  Money  Re- 
c^Ted.  Gent  Dig.  %%  80;  Dec.  Dig.  |  8.*] 

10.  Tendob  and  PuBOHAsn  (I  880*)— Rue- 

BDIE8  or  PUBOHASB— BE8CI8BI0N  OT  CoK- 
TRACT. 

An  offer  by  the  vendee  to  restore  every' 
thing  of  value  received  under  the  contract  for 
the  purchase  of  land,  and  to  tender  possession, 
made  the  rescissioQ  of  the  contract  complete, 
so  aa  to  entitle  him  to  sue  for  the  purchase 
price  paid. 

rCd.  Note.— For  other  cases,  see  Vendor  and 
Purchaaer,  Gent  Dig.  i|  994-1002;  Dec  Dig. 
i  888.*] 

11.  ViNDOB  AND  PUBCHASEB    (I  116*)— Bl- 
BOXSSION— TENDSB  OF  RENT— WAIVEE. 

Under  Civ.  Code,  {  1501,  providing  that 
all  objections  to  the  mode  of  an  offer  of  per- 
formance which  the  creditor  bad  an  opportu- 
nity to  state  at  the  time  to  offerer,  and  which 
then  could  have  been  obviated  are  waived  by 
the  creditor,  if  not  stated  where  a  vendor  made 
no  demand  for  rent  for  the  time  the  premises 
were  occupied  by  the  vendee  when  the  latter 
tendered  back  the  premises  as  a  condition  to 
rescinding  the  contract  and  did  not  qnestion 
the  amount  of  the  tender,  a  tender  of  rent  was 
waived. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
PuKhuer,  Cent  Dig.  H  205-208;  Dec  Dig. 

An>eal  from  Superior  Court,  Los  Aufdea 
Goun^;  Paul  J.  McCormlck,  Judge. 

Actltm  by  Q.  B.  .Winkler  against  B^wofc 
Jeme.  From  a  judgment  for  plaintiff,  and 
an  Older  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Hatch,  Lloyd  Hunt,  of  Los  Angeles  (Har- 
Tey  D.  Cheney,  of  Los  Angeles,  of  counsel), 
for  appellant.  Amend  &  Amend,  of  Iios  An- 
geles, for  respondent 

ALLEN.  P.  J.  This  action  is  for  money 
had  and  received  by  defendant  for  the  use 
and  benefit  of  plaintiff.  The  answer  is  a 
denial  of  the  allegations  of  the  complaint, 
and,  further  alleging  tbat  the  money  so  paid 
wag  on  account  of  a  cash  installment  of  the 
purcdiase  price  of  certain  real  property,  alleg- 
ed to  have  been  sold  by  defendant  to  plaln- 
tlft;  and,  further  that  In  such  purchase 
plaintiff  assiimed  a  certain  mortgage  Hen 
and  agreed  to  make  further  and  additional 
payments  at  a  s[>eclfled  time,'  aggregating  the 
sum  of  $5,800;  that  pursoant  to  such  ^ree- 


ment  plaintiff  took  and  retained  poasesrion 
of  said  premises ;  further,  that  defendant  Is 
ready,  wllllug,  and  able  to  convey  good  title 
upon  payment  of  the  balance  due  upon  the 
pundiase  price. 

The  court  finds  that  the  money  sought  to 
be  recovered  was  In  fact  paid  on  account  of 
said  purchase,  but  that  the  contract  of  pur- 
chase was  procured  through  frandul^t  rep- 
resentations in  this:  that  defendant  mis- 
represented the  value  of  the  property,  of 
which  value  plaintiff  was  ignorant ;  that  the 
representations  made  by  defendant  were 
tbat  the  property  was  of  the  value  of  $S,500 ; 
that.  In  fact,  at  the  time  of  the  making  of 
such  representations  said  property  had  no 
value  in  excess  of  $4,400 ;  that.  In  addition, 
defendant  represented  to  plaintiff  that  cer- 
tain other  residence  property  In  the  vicinity 
had  been  sold  for  $4,800  In  cash,  whereas  in 
truth  the  same  had  been  sold  for  $3,800,  all 
of  which  defendant  well  knew,  and  which 
representatlona  were  made  for  the  purpose 
of  Inducing  idalntlff  to  buy  said  premises  at 
the  price  of  $5,800;  that  defendant  fiUsely 
stated  that  he  had  been  offered  $5,800  for 
the*pr(q>erty  by  other  persons,  and  that  de- 
fendant falsely  represented  tliat  the  mort- 
gage 11m  upon  said  premises  drew  bat  6  per 
cent  Interest,  when.  In  fact,  the  rate  of  In- 
terest was  8  per  cent ;  that  defendant  was 
not  the  owner  of  the  premises  and  never  had 
any  title  thereto,  but,  on  the  contrary,  the 
same  was  the  separate  pr(^>erty  of  the  wife 
of  defendant;  that  d^endant  was  never  of- 
fered $6,300  for  said  premises,  as  by  him 
represented  to  plaintiff;  tha^  while  such 
offer  was  made  to  defendant  in  tbe  presence 
of  plaintiff.  It  was  made  by  a  person  pro- 
cured by  defendant  to  make  sndi  vtt&t  for 
the  purpose  of  inducing  plaintiff  to  pay  said 
price  therefbr;  that  plaintiff,  by  reason  of 
these  misrepresentations  and  r^l^g  thereon, 
was  tnduced  to  make  said  purchase.  The 
court  further  finds  ttiat  the  jcontract  of  pur- 
chase was  oral  and  tbat  no  time  was  agreed 
upon  betwem  the  parties  for  making  defer- 
red payments,  other  than  the  assumption  of 
the  mortgage ;  that  plaintiff  took  i»ossesrton 
of  said  premises  under  said  agreement,  but 
on  the  21at  day  of  June,  1010,  after  learning 
of  the  false  representations,  plaintiff  refused 
to  complete  said  transaction  and  tendered  to 
defendant  the  possession  of  the  house  and  lot 
and  all  things  which  he  had  received  under 
said  oral  agreement  and  demanded  the  re- 
turn of  the  cash  payment  Judgment  was 
accordingly  rendered  in  plaintiff's  favor  for 
$1,050,  with  interest  thereon  from  June  21, 
1910.  From  this  Judgment,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals 
upon  a  bill  of  exceptions. 

[1-9]  It  Is  contended  by  appellant  that  the 
fact  that  defendant  was  not  the  owner  of  the 
premises  at  the  time  when  he  made  the  con- 
tract, and  that  the  rate  of  Interest  apedfled 
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In  the  mortgage  assnmed  was  in  excess  of 
the  rate  represented,  do  not  of  themselvra 
constitute  such  fraudulent  representations  as 
would  entitle  plaintiff  to  rescind  or  to  avoid 
the  contract  upon  the  grounds  of  fraud. 
WlQi  reference  to  these  two  representations 
we  are  Inclined  to  agree  with  ap[}ellant 
There  being  a  partial  performance  of  the 
oral  contract  to  the  extent  of  the  payment  of 
part  of  the  purchase  price  and  the  taking  of 
possession  thereunder  takes  the  case  out  of 
the  statute  of  frauds  (Hill  t.  Den,  121  Cal. 
44,  58  Pac  642) ;  and,  no  time  having  been 
agreed  upon  for  making  deferred  payments, 
such  money  Is  to  l>e  deemed  payable  upon 
delivery  of  the  deed.  Civ.  Code,  I  1657; 
Tutt  T.  Davis,  13  CaL  App.  715,  110  Pae. 
690.  The  rule  in  this  state  is  that  in  every 
execatwy  contract  tor  the  sale  of  land  there 
is  an  implied  condition  that  the  title  of  the 
vendor  is  good  and  that  he  will  transfer  to 
the  purchaser  by  hla  deed  of  conveyance  a 
title  unincumbered  and  without  defect,  but 
the  vendor  sufficiently  complies  with  this 
obligation  If  he  is  able  to  give  good  title  at 
Uie  time  when  by  the  tenns  of  his  contract 
of  sale  he  is  leQuired  to  make  a  conveyance. 

[4]  Under  this  rule  the  defendant,  while 
not  the  owner  of  fh»  premises,  was  not  re- 
quired under  the  terms  of  the  contract  to 
make  a  conveyance  unUI  toidered  the  amount 
of  the  purchase  money,  until  which  time  he 
possessed  the  right  to  acquire  a  good  title 
such  as  he  contracted  to  convey.  Backman 
V.  Park,  157  Cal.  611,  108  Pac.  686,  187  Am. 
St  Rep.  163,  and  cases  dted. 

[5]  As  to  the  misrepresentations  with  re- 
lation to  the  rate  of  Interest  specified  In  the 
mortgage,  we  think  it  sufficient  to  say  that 
fraud  is  never  actionable  exc^t  there  be  a 
resultant  injury.  It  is  obvious  that,  if  a  mis- 
representation were  made  with  reference  to 
this  rate  of  Interest,  plaintiff  only  assumed 
and  agreed  to  pay  f2,300  with  Interest  at  6 
per  cent  as  shown  by  the  mortgage,  and 
that  If  the  mortgage  upon  Its  face  was  In 
excess  of  this  amount,  in  principal  or  Inter- 
est, he  possessed  the  right  to  deduct  from 
the  deferred  payments  the  amount  of  such 
excess,  and  we  can  conceive  of  no  Injury 
which  would  result 

[I]  This  leaves,  then,  for  consideration 
solely  the  effect  which  should  be  given  the 
other  misrepresentations  as  found  by  the 
court  It  is  a  rule  that  "the  assertion  of 
that  which  is  not  true  must  be  of  some  ftict 
not  warranted  by  the  Information  of  the  per- 
son making  it,  and  cannot  be  held  to  Include 
an  opinion  of  the  person,  however  errone- 
ous such  opinion  may  be,  or  with  what  de- 
gree of  posltlveness  It  may  be  asserted."  Es- 
tate of  Johnson,  134  Cal.  663,  66  Pac.  848. 

[7]  Standing  alone,  we  are  not  Inclined  to 
the  opinion  that  a  mere  statement  of  value 
can  be  accepted  otherwise  than  as  an  opin- 
ion. However,  representations  as  to  value 
may  be  representations  of  fact  or  represen- 


tations of  opinion,  depending  largely  upon 
the  manner  in  which  the  representations  are 
made.  If,  as  a  matter  of  fact,  they  are  made 
by  one  assuming  to  have  knowledge  of  the 
value  based  upon  other  declared  statements 
of  fact,  to  one  ignorant  thereof,  It  may  be 
said  that  the  representations  under  such  cir- 
cumstances become  representations  of  fact 

[8]  In  the  case  at  bar  plaintiff  Is  shown  to 
have  been  but  a  short  time  within  this  state, 
entirely  ignorant  as  to  values  of  which  de- 
fendant had  knowledge ;  that  def^dant  stat- 
ed the  market  value  of  the  property  and  sup- 
ported the  same  by  a  false  statement  that 
other  property  of  like  character  in  the  vicini- 
ty had  been  sold  for  approximately  the  same 
sum,  and,  in  addition,  had  entered  Into  a 
fraudulent  conspiracy  with  another  through 
whidi  this  third  party  was  to  make,  and  did 
make,  a  pretended  offor  of  16,800  for  the 
jiremlBes,  which  offer,  mode  In  the  presmce 
of  plaintiff,  was  not  one  in  good  faith,  but 
was  made  solely  for  the  pnrpcwe  of  indadng 
plaintiff  to  accept  defendant's  statement  of 
value  to  be  correct  Plaintiff  relied  upon 
these  statements,  representations,  and  in- 
ducements and  accepted  them  as  statements 
of  foct,  and  we  are  of  opli^on  that  sudi 
statements  under  snCh  circumstances  amount- 
ed to  a  positive  firaud.  As  said  in  Bank  of 
Woodland  V.  Hiatt,  58  Cal.  237:  "Appellant 
had  a  right  to  rely  upon  Strong's  representa- 
tions as  to  foots  that  were  not  within  his 
(appellant's)  knowledge,  and  Strong  cannot 
escape  responsibility  by  showing  that  appel- 
lant might  have  ascertained  that  such  rep- 
resentations were  untrue." 

[f]  Appellant  further  contends  that,  as- 
suming the  fraud,  no  action  of  the  character 
here  sought  could  be  maintained;  that  the 
common  count  for  money  had  and  received 
can  be  used  to  recover  money  by  pleading 
fraudulent  representations,  was  recognized 
at  common  law  (1  Chltty  on  Pleadings,  i 
364);  that  sudi  practice  Is  permissible  under 
our  Code  is  declared  In  Minor  v.  Baldrldge, 
123  CaL  190,  55  Pac.  783. 

[10]  The  finding  of  the  court  that  plaintiff 
offered  to  restore  everything  of  value  re- 
ceived under  the  contract  and  tendered  pos- 
session made  the  rescission  complete,  and  en- 
titles plaintiff  to  the  aid  of  a  court  of  com- 
petent jurisdiction  In  securing  the  results 
and  fruits  of  the  rescission.  Loalza  t.  Su- 
perior Court  85  Cal.  31,  24  Paa  707,  9  Zi.  B. 
A.  376,  20  Am.  St  Rep.  197. 

[11]  It  is  insisted  by  appellant  that  the 
record  disclosing  that  plaintiff  had  been  In 
possession  of  the  premises  for  more  than  a 
month  under  the  contract  the  rental  of 
which  was  ^  per  month,  such  tender  to  be 
effectual  should  have  induded  also  a  tender 
of  the  amount  of  rent  Assuming  this  to  be 
true,  defendant  had  full  opportunity  at  the 
time  to  state  his  objections  to  the  tender  and 
made  no  demand  for  rent  nor  did  he  ques- 
tion the  amount  of  the  tender  when  madfl^ 
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and  we  think  that  under  section  1501  of  the 
CItU  Oode  he  waived  the  same.  Kofoed  t. 
Gordon,  122  Cal.  820,  M  Pac;  HIS. 

Berlewtng  the  record,  then,  we  are  of  opin- 
ion that  the  jadgment  la  supported  by  the 
findings,  and  that  there  la  evidence  In  the 
record  in  support  of  the  material  flndlngs, 
and  the  judcment  and  order  are  affirmed. 

We  ooncoz:  JAHES,  J.;  SHAW,  J. 


SHOA-BOCQUEBAZ  GO.  r.  BABTUAN. 
{Civ.  1,004.) 
(DiatiieC  Court  of  Appeal,  Tblrd  Diatrict,  Cal- 
ifornia.   Dec.  5,  1012.) 

1.  New  Trial  (|  71*)  —  Qbovhiw— Imimx- 

CIBJTCT  or  BVIOBNCE. 

Where  there  is  a  conflict  In  the  evidence, 
it  Is  within  the  discretion  of  the  court  to  grant 
a  new  trial  on  the  ^roand  of  the  insufficiency 
of  the  evidence  to  enpport  the  findings. 

CBd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  144.  145;  DecTDig.  |  TL'J 

2.  Appeal  aito  EIbbob  ({  854*)— Rcvnw— 
Reasons  fob  Decision— New  Tsial. 

Where  the  notice  of  motion  for  new  trial, 
in  an  action  on  a  uote,  stated  tliat  the  motion 
wocdd  be  made  va  the  grounda  of  the  Insuffl- 
denc7  of  the  evidence,  that  the  decision  was 
against  law,  and  for  errors  of  law  occnrring 
at  the  trial,  an  order  granting  a  new  trial  in 
general  language^  without  qoallfrliv  the  scope 
thereof,  would  not  be  disturbed  on  the  ground 
that  there  was  no  necessity  tor  &  new  trial, 
granted  for  the  slnrie  reason  that  the  court 
bad  failed  to  allow  mterest  on  the  note  for  a 
specified  period. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dia.  H  8408,  8404,  3lo8-8480; 
Dec.  IMg.  I  854.n 

8.  Appeal  aetd  Bbboe  (I  854*)--Bsvibw— 
Seasons  fob  Dboibion— New  Tbial. 
Where  the  conrt  granting  a  new  trial  does 
not  limit  the  order  in  any  mj,  the  court,  on 
ai^eal,  must  uphold  it  If  It  can  be  sustained 
on  any  ground  embodied  in  the  notice  of  inten- 
tion. 

VEH.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Die.  U  S403,  8404,  -  3lOS-3480; 
Dec  tag.  I  854.*! 

Appeal  from  Superior  Court,  City  and 
Gonnty  of  San  Francisco;  J.  M.  Seawdl, 
Judge. 

Action  by  the  Shea-Booquwas  Company 
against  Ferris  Bartman.  From  an  order 
granting  a  motion  for  new  trial  after  judg- 
ment for  defendant,  he  appeals.  Affirmed. 

J.  W.  Co<dirane,  of  San  Francisco,  for  ap- 
pellant J.  C.  Meyerstein  and  J.  V.  Fllip- 
pfni,  both  of  San  Francisco,  for  respondent. 

HART,  jr.  This  Is  an  action  by  the  plain- 
tiff against  the  defendant  on  a  prtKnlasory 
note  for  the  sum  of  $8,000. 

The  court  awarded  judgment  to  the  de- 
fendant, and  thereafter  granted  the  plaln- 
tUTs  motion  for  a  new  trial.  This  appeal  is 
by  the  defendant  from  the  order  granting  a 
new  trial. 

It  appears  from  the  testimony  that  the 


platDtlff  was  a  creditor  of  the  Sdnoeder- 
Hartman  Company,  of  which  corporation 
Hartman  Is  a  member.  It  likewise  appears 
that  the  defendant  and  John  D.  Schroeder, 
also  a  member  of  the  Schroeder-Harttnan 
Company,  made  and  delivered  the  note  in- 
volved here  jointly  and  severally  as  a  per- 
sonal obligation;  that  Is  to  say,  that  said 
note  constituted  their  individual  obltgatlcm, 
and  not  that  of  the  cori>oratlon  bearing  their 
names,  and  of  which  they  were  members. 
The  note,  which  was  dated  July  2S,  1900, 
and  made  payable  "one  day  after  date,"  was, 
as  shown,  for  the  sum  of  $3,000,  and  the  de- 
fendant had  paid  thereon  the  sum  of  $1,000. 
On  the  19th  day  of  March,  1910,  a  payment 
of  $2,000  was  made  to  the  plaintiff  by  Jolm 
D.  Schroeder.  The  plaintiff  claims  that  the 
understanding  was  that  the  sum  so  paid  was 
to  be  applied  to  and  credited  on  Its  book  ac- 
count against  the  Scbroeder-Hartman  Com- 
pany, and  not  to  be  applied  toward  the  extin- 
guishment of  said  promissory  note.  Schroe- 
der insists  that  he  made  said  payment  with 
the  Bpedflc  request  and  understanding  that  it 
be  credited  on  the  note,  and  not  on  the  book 
account  of  the  plaintiff  against  the  Scbroe- 
der-Hartman Company;  and  tliat,  having  ex- 
pressed sudi  desire  to  the  plaintiff  when 
making  such  payment,  he  was  entitled  to 
have  the  money  so  paid  applied  accordingly. 
Section  1479,  subd.  1,  Civ.  Code. 

It  Is  not  thought  to  be  necessary  to  ex- 
amine or  reproduce  here  the  testimony  In  de- 
tail. It  being  r^rded  as  sufficient  to  say 
that  Schroeder's  testimony,  as  is  true  of  the 
testimony  of  some  other  witnesses  testifying 
in  behalf  of  the  defendant,  harmonizes  with 
and  would  sustain,  if  accepted  by  the  trial 
court  or  a  jury,  his  contention  as  to  the  cir- 
cumstancea  of  the  transaction  as  above  in- 
dicated; while,  on  the  other  hand,  the  testi- 
mony of  the  witness  O.  B.  Bozio,  assistant 
secretary  of  the  plaintiff,  and  by  whom  the 
transaction  was  conducted  In  behalf  of  the 
latter,  was  in  direct  contradiction  to  that 
presented  by  the  defendant  and,  if  lielleved, 
sufficient  to  support  a  finding  In  favor  of  the 
plaintiff's  ctmtention  as  to  the  circumstances 
of  the  transaction.  In  brief,  this  witness 
testified  that,  prior  to  the  time  at  which  the 
payment  was  made,  he  had  a  conversation 
with  SchroedOT,  In  which  the  latter  spoke  of 
the  proposed  payment  of  the  $2,000,  and  ex- 
pressed the  desire  that  It  be  applied  on  the 
note  in  preference  to  applying  it  to  the  book 
account  against  his  corporation;  that  he 
(Bozio)  then  said  that  he  preferred  to  place 
the  money  to  the  credit  of  the  book  or  mer- 
chandise account  "I  said,"  proceeded  Bozio, 
"I  dldu't  care  to  take  the  note  up  first  and 
wanted  the  merchandise  account  settled  first, 
on  account  of  the  fact  that  the  note  was  a 
personal  matter  between  him  and  Mr.  Hart- 
man,  and  I  considered  It  much  letter  securi- 
ty than  the  open  account  of  the  corporation 
that  was  virtually  out  of  business.  He  said 
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'All  right;*  If  that  waa  tbe  way  I  felt  about 
It,  It  was  an  rlgbt ;  and  after  that  he  paid 
me  the  92,000.  He  didn't  aak  me  for  the 
not&  I  have  It  stUL" 

II]  There  Is,  as  will,  of  oonrse,  be  noted, 
a  confilct  in  the  evldoice ;  and  therefore,  un- 
der tbe  well-settled  mle^  it  waa  within  the 
discretion  ct  the  court  to  grant  a  new  trial 
upon  the  ground  of  the  Insufflcloicr  of  the 
evidence  to  support  the  dedslon,  Domlco  t. 
Casaassa,  101  CaL  418,  85  Pac  1024:  MlUa 
T.  Oregon  By.  &  Navigation  Go.,  102  CaL  867* 
86  Pa&  772;  Warner  v.  Oniomaa  Dydng  & 
Gleaning  Works,  ^OS  GaL  409,  88  Pac.  960; 
Xn  re  Martin^  118  Gal.  480.  4S  Paa  813; 
Gntten  r.  Pearsall,  146  CaL  690,  81  Pac;  25; 
McCarthy  t.  Morris,  17  Gal.  App.  728,  121 
Pac  606. 

[2]  But  the  point  upm  whidi  tbe  appel- 
lant Boltiy  reliefl  fbr  a  rerersal  of  the  order 
Is  founded  upon  the  claim  that  there  waa  no 
necessity  fbr  a  new  trial,  slno^  as  is  the 
contention,  the  moUm  for  a  new  tzial  was 
granted  fbr  the  single  reasim  that  the  court, 
in  and  by  Its  Judgmokt.  failed  to  tate  into 
account  and  allow  intOTOSt,  which  the  erlr 
doice  indisputably  dlsdoses  had  accrued  up- 
on the  note  at  the  rate  of  6  per  cent  per  an- 
num from  the  1st  day  of  January,  1910,  to 
the  19th  day  of  Uiarch,  1910^  the  date  of  the 
payment  of  tbe  92,000;,  Whether,  were  It 
true  that  the  motion  waa  granted  mer^  to 
adjudicate  tbe  question  as  to  the  Interest  re- 
fened  to,  tbe  condition  of  the  findings  la 
sudi  aa  that  that  omission  could  hare  be^ 
supplied  by  a  mere  modification  of  tbe  Judg- 
ment, or  without  a  new  trial  upon  said  ques- 
tioQ,  we  need' not  express  any  opinion.  It  Is 
very  clear,  however,  Uiat  tb^  Is  nothing  In 
the  record  which  will  justify  us  in  adopting 
tbe  appellant's  cmceptlon  of  the  scope  of 
the  wder  from  which  this  amteal  is  prose- 
cuted. 

The  notice  of  motion  fox  a  new  trial  stated 
that  the  motion  would  be  made  upon  the  fol- 
lowing grounds:  (1)  Immffldency  of  the  evi- 
dence to  justify  the  decision ;  (2)  that  the 
decision  is  against  law;  (3)  orors  in  law 
occurring  at  the  trial  and  excited  to  by  said 
plaintiff. 

In  tib«' spedflcatloii  <tf  the  particulars  In 
which  the  plaintiff  claimed  that  tbe  evidence 
was  Insufficient  to  support  the  findings,  it  Is 
charged  that  "the  evldaice  la  Insufficient  to 
sustain  finding  No.  %  to  wit:  That  It  Is 
not  true  that  no  part  of  said  note  has  been 
paid,  except  the  sum  of  $1,000^ ;"  that  "the 
evidence  la  Insufficient  to  sustain  finding  4, 
which  is  aa  follows:  That  It  ia  not  true  that 
the  sum  of  $2,000,  with  Interest  thereon  from 
the  1st  day  of  January.  1010,  is  wholly  un- 
paid ;  but.  on  tbe  contrary,  that  said  defend- 
ant has  paid  to  i^alntlff  therein  all  the 
money  due  upon  said  promissory  note,  and 
all  the  mcmey  diananded  in  the  complaint 
herein.' " 

[t]  Thus  the  plaintiff  challei«;ed  all  the 


finding!  of  the  court  essential  to  the  support 

of  the  judgment,  and  i^on  the  exoe^lons 
thus  registered  against  the  findings  and  sup- 
ported by  the  statement  tbe  court  made  tbe 
order  granting  the  new  trial  In  gmeral  lan- 
guage, or  without  in  any  manner  or  degree 
quali^rlng  or  restricting  the  scope  tbereot. 
In  other  words,  it  does  not  appear  from  the 
record  that  the  order  was  based  upon  any 
one  particular  ground,  or  because  of  any  par- 
ticular reaaon.  And  in  this  connection  it  may 
be  remarked  that,  had  it  been  the  Intoitton 
of  tbe  trial  coturt  to  limit  the  new  trial  to 
the  single  Issue  as  to  the  Intnest  which  had 
accrued  upon  tbe  note  during  tbe  pertodmot- 
tloned.  it  would  undoubtedly  have  made  it  to 
dearly  so  aivear  in  Its  order  granting  the 
motion.  The  court  not  having  limited  In  any 
way  tbe  effect  of  the  ordra,  this  court  Is 
compelled  to  view  it  by  the  light  of  the  set- 
tled irule  In  thla  state  and  h<dd  that.  If  it 
can  be  upheld  upon  any  ground  embodied  la 
the  notice  of  Inteotlou,  it  la  the  duty  jof  an 
appellate  court  to  sustain  it  Kaufman  v. 
Maier,  M  GaL  209.  29  Paa  481,  18  L.  R.  A. 
124;  Newman  v.  Leasing,  141  GaL  175,  74 
Faa  761;  Bouchard  v.  Abrahamsen,  4  GaL 
App.  480,  68  Paa  388;  Brig^B  T.  Hall,  129 
Pac.  28& 
Tlie  order  la  afltrme£ 

We  concur:  GHIPMAN,  P.  J.;  BUB- 
NECTT,  J. 


ZIERATH  V.  McGANN  St  aL  (Civ.  1,17&) 
(District  Gmirt  of  Appeal,  Second  District,  Gal- 
Uomia.   Dee.  9.  1012.) 

1.  iNJUHcnoH  (I  46*)— biPOsazBiLnT  or  Bs- 

TIUATINa  DAHAOBS. 

Injauctioti  will  lie  against  closing  the  gates 
and  otherwise  obstrncting  the  right  of  way  to 
plaintiff's  dwelling,  and  cutting  and  otherwise 
obstructing  the  water  ^pes  thereto,  the  char- 
acter of  the  damages  making  it  Imposstble  to 
estimate  their  amount,  so  that  an  action  at 
law  was  not  an  adequate  remedy. 

[Ed.  Note.— For  other  oases,  see  lajunetion. 
Cent  Dig.  K  98,  99.  107;  Dec.  Dig.  |  46.*] 

2.  iNJTTNcnON  (I  36*)— OSSTBtlOTINa  WaT— 
OWNEBSHIP. 

Plaintiff  being  in  the  peaceable  possession, 
as  occupant,  of  a  bouse  in  the  rear  of  one 
fronting  on  a  street,  reached  by  a  walk  extend- 
ing from  the  street,  it  is  immaterial,  as  regards 
his  right  to  injunctioD  against  obstruction  of 
his  way  of  ingress  and  egress  and  the  water 

fiipes  leading  to  his  house,  whether,  aa  alleged 
n  the  complaint,  bis  lessor,  not  a  party  to 
tbe  suit,  is  the  owner  of  both  properties. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  «  77;  Dec  Dig.  1  85.*] 

8.  Injunction  (i  18*)  —  Solvenot  or  De- 

FENDANTB. 

As  regards  right  to  lidnncUon,  where  the 
injury  is  irreparable  and  the  damages  td  sudk 
a  character  ttiat  It  is  imposiU>le  to  estlmata 
them.  It  is  Immaterial  whether  defendants  are 

solvent 

[Bd.  Note.— For  other  cases,  see  BijuncttoD, 
Cent  Dig.  1  17;  Dec.  Dig.  8  18.*] 
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Appeal  from  Superior  Court,  Xm  Angles 
County ;  N.  P.  Gonrey,  Judge. 

Action  b7  A.  C.  Zleratb  against  Mary 
UcCann  and  others.  Judgment  for  plafaitlff ; 
defendants  appeal.  Affirmed. 

J.  F.  Cdnroy  and  M.  K,  Toung,  both  of  Los 
Angeles,  for  appellanta.  H.  B.  Appel,  of  Los 
Angeles,  for  respondent 

SHAW  J.  As  shown  by  the  complaint, 
plaintiff  with  hla  family  occupied,  as  a  resi- 
dence, a  house  located  In  the  rear  of  one 
fronting  upon^  a  street  In  Los  Angeles,  both 
of  which  were  Inclosed  by  a  fence,  through 
which,  by  gates  and  orer  a  walk  extending 
from  the  street,  plaintiff  and  bis  fiamlly  had 
means  of  egress  and  Ingress  to  said  dwelling. 
The  means  of  obtaining  a  supply  of  water 
for  use  by  the  occupants  of  the  house  and 
land  connected  therewith  was  by  pipes  and 
hydrants,  through  which  it  was  conveyed. 
PlalntUTs  use  of  the  house  and  appurtenanc* 
es  thereto  was  under  and  by  virtue  of  a 
lease  whereby  one  William  F.  McCann,  al- 
leged to  be  the  owner  of  the  entire  property, 
demised  the  same  to  Jiixa  for  a  term  of  one 
year.  Defoidants  nailed  up  and  closed  the 
gates,  obstructed  the  right  of  way  extending 
from  the  street  to  the  house,  and  cut  and 
obstructed  the  pipe  line  through  which  the 
supply  of  water  was  furnished  plaintiff  for 
domestic  use.  Upon  these  facts,  all  of  whldi* 
exc^t  the  alleged  ownership  of  McCann, 
were  fonnd  by  the  court.  Judgment  waa.  en- 
tered, restraining  defendants  from  a  further 
commission  of  the  alleged  acts. 

[1]  Defendants  appeal  from  the  judgm^t, 
claiming  that  the  complaint  fails  to  state 
facts  entitling  plaintiff  to  equitable  relief, 
In  that  he  had  an  adequate  remedy  at  law 
In  an  action  for  damages ;  and,  further,  that 
an  injunction  will  not  be  granted  to  prevent 
merely  threatened  or  repeated  naked  trespass- 
es. Couching  the  other  positions,  there  Is 
no  merit  in  the  contention  that  an  action  at 
law  would  constitute  an  adequate  remedy. 
Closing  the  gates  and  otherwise  obBtructing 
the  right  of  way,  thus  depriving  plaintiff  of 
"the  right  of  ingress  and  ^ess  to  the  dwell- 
ing, and  cutting  and  otherwise  obstructing 
the  water  pipes,  thus  depriving  him  of  a  sup- 
ply of  water  for  domestic  use,  are  allegations 
of  facts  from  which  damages,  the  amount  of 
which  cannot  be  ascertained,  must  necessa- 
rily follow. 

[2,  S]  Other  errors  assigned  are  that  the 
court  failed  to  find  upon  the  Issue  of  owner- 
ship, allied  in  the  complaint,  to  have  been 
In  McCann,  plaintiff's  lessor,  and  likewise 
failed  to  find  upon  the  question  of  defend- 
ants' solvency,  put  in  Issue  by  the  pleadings. 
Since  plaintiff  was  shown  to  have  been  in 
the  peaceable  possession,  as  occupant,  of  the 
property,  it  was  immaterial  In  whom  the  title 
was  vested.  Moreover,  McCann  was  not  a 
par^  to  the  suit,  and  the  title  was  not  a 


subject  to  be  litigated  ther^  Since  the 
Injury  was  Irreparable  and  the  damages,  as 
found  by  the  court,  of  such  a  character 
that  It  was  impossible  to  estimate  the  same, 
it  was  likewise  immaterial  whether  or  not 
defradants  were  solvent.  In  no  case  could 
the  findings  have  affected  the  judgment  giv- 
en; and  hence  the  failure  to  find  tberecn^ 
even  if  error,  was  harmless. 
Judgment  affirmed. 

Weooncor:  ALLBN,  P.  J.;  JAMES.  J. 


DirrcHzat  t.  SANDEBS  et  sL  (Ot.  1^.> 
(District  Court  of  Appeal,  Second  IMstrict,  Cal- 
ifornia.   Dee.  9,  1912.) 

1.  FOBOXBU  Bhtbt  and  Dbtainxb  d  9*)— 
••Occupant"  of  Land. 

One  who.  being  in  peaceable  possession  of 
land,  leased  It  is,  on  the  rights  of  his  tenant 
terminating  1^  expiration  of  the  lease,  "occu- 
pant" of  It,  uioafh  not  reaidins  on  it.  within 
Code  Civ.  Proc.  {  1160,  snbd.  2,  declaring  guilty 
of  forcible  detainer  one  who,  duiing  the  absence 
of  the  occupant,  unlawfully  eaters  on  land,  and. 
after  demand,  refuses  to  surrender  it  to  such 
former  occupant 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  K  37-61 ;  Dlea 
Dig.  I  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4901-4906.] 

2.  FOBCIBLB  ENTBT  AND  DSTAINEB  d  4*)— 

"Unlawful  E)ntby." 

EntiT  without  conseat  of  the  occupant  is 
"unlawful,"  within  Code  Civ.  Proc  5  1160, 
Bubd.  2,  declaring  guilty  of  forcible  detainer 
one  who,  during  the  absence  of  the  occupant, 
unlawfully  ent^  on  land,  and,  after  demand, 
refuses  to  surrender  to  such  former  occupant 

[Ed.  Note.— For  other  caaei.  see  ForciUe 
^tr^  end  Detainer,  Cent  Dig.  U  9-22 ;  Dec 

For  other  definitions,  see  Words  and  Phrases. 

Tol.  8,  pp.  7189,  7190.] 

3.  POBCIBLE  EHTBT  AND  DeTAINZB  (§  12*)— 

IsBUEB  —  Defendant's  Right  or  Posses- 

SfON. 

Defendant's  right  oS  possession,  where  bis 
entry  is  based  on  an  afieged  right  obtained 
from  another  than  the  occupant  and  not  on 
consent  of  the  occupant  is  not  involved,  and 
so  is  immaterial.  In  an  action  based  on  Code 
Civ.  Proc.  I  1160,  BUbd.  2,  declaring  guilty  of 
forcible  detainer  one  who,  during  the  absence 
of  the  occupant,  unlawfully  enters  on  land,  and, 
after  demand,  refuses  to  surrender  to  such  for- 
mer occupant 

[Dd.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  U  67~«&;  Dec. 
Dig.  1  12.*] 

Appeal  from  Superior  Court,  Imperial 
County;  F.  J.  Cole,  Judge. 

AcUco  by  Ocvdon  L.  Dutdiez  against 
Louis  N.  Sanders  and  another.  From  an 
adverse  order,  said  defendant  api>eal8.  Af- 
firmed. 

Trask,  Norton  &  Brown,  of  Los  Angeles, 
Frank  D.  Dunlap,  of  Stockton,  and  Dan  V. 
Noland,  of  El  Centro,  for  appellant  Conk- 
llng  &  Brown,  of  El  Centro,  for  respondent 
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SHAW,  J.  Action  (tf  forcible  detainer. 
Judgment  for  plaintiff.  Defendant  moved 
for  a  new  trial,  and  from  an  order  denying 
his  motion,  prosecutes  tbls  appeaL 
"  The  action  grows  out  of  the  following 
facts:  The  land,  consisting  of  160  acres  In 
Imperial  county,  was  In  1903  unoccupied 
government  land.  In  February  of  said  year, 
one  Johnson  made  a  desert  land  entry  there- 
on, and  In  July,  1905,  made  final  proof  of 
occupation  and  reclamation  thereof.  In  June 
of  said  year  she  assigned  and  transferred  h^ 
title  and  Interest  therein  to  plaintiff,  who, 
on  June  28,  1907,  after  doing  considerable 
work  In  Improving  the  same,  leased  It  to 
one  Williams,  at  an  annnal  rental  of  $4 
per  acre,  for  a  term  of  three  years,  and  he 
In  turn  sublet  to  other  tenants,  who  crop- 
ped the  same  or  a  portion  thereof.  In  Janu- 
ary, 1908,  defendant  Sanders  attacked  the 
entry  of  Johnson  and  that  of  plaintiff,  as 
her  assignee,  by  flUng  In  the  United  States 
Land  Office  at  Los  Angeles  a  contest  based 
upon  alleged  fraud  In  the  making  of  the  ea- 
try.  Upon  trial,  this  contest  was  decided 
against  plaintiff,  and  defendant  Sanders  was 
awarded  the  preferential  right  of  entry  up- 
on the  land,  which  decision  was  upon  ap- 
peal affirmed  by  the  Secretary  of  the  Interi- 
or. Thereafter,  within  30  days  of  the  notice 
granting  to  him  the  right  of  entry  upon  the 
land,  defendant  Sanders  filed  In  the  United 
States  Land  Office  his  application  for  entry 
of  the  same  as  a  homestead,  which  applica- 
tion was  duly  allowed,  and  about  September 
1,  1910,  he,  without  consent  or  knowledge 
of  plaintiff,  entered  npon  the  land.  At  the 
time  when  Sanders  took  possession,  the  term 
for  which  plaintiff  had  leased  the  land  to 
WUUams,  and  that  of  the  subtenants,  had 
expired,  though  the  crops  grown  the  last 
year  had  not  been  removed  thOTefrom  by 
the  tenants.  These  tenants,  considering 
that  their  tease  had  expired,  made  no  ob- 
jection to  Sanders'  entry,  and  plalntUC,  who 
was  not  present  at  the  time,  did  not  know  of 
the  entry  until  some  time  thereafter,  when, 
Dpon  learning  of  It,  he  brought  this  suit 

[1,2]  The  action  was  brought  under  sub- 
division 2  of  section  1160  of  the  Code  of 
cavil  Procedure,  which  provides  that  "every 
person  Is  guilty  of  a  forcible  detainer  •  •  • 
whOf  •  *  *  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  up- 
on real  property,  and  who,  after  demand 
made  for  the  surrender  thereof,  for  the  peri- 
od of  five  days,  refuses  to  surrender  the 
same  to  such  former  occnpant"  The  an- 
swer admitted  the  demand  for  possession 
and  defendant's  refusal  to  comply  therewith, 
and  the  court  f6nnd  "that  on  the  1st  day  of 
September,  1910,  and  for  more  than  three 
years  previous  thereto,  plaintiff  was  in  the 
peaceable  and  actual  possession  and  occupa- 
tion" of  the  land;  "that  on  or  about  the  1st 
day  of  September,  1910,  during  the  absence 
of  plaintiff  therefrom,  Louis  N.  Sanders  un- 
lawfully entered  upon  said  land  and  took 


possession  thweofr  "that  said  Lonis  N. 
Sanders  unlawfully  holds  and  continues  in 
possession  of  tbe  said  premises."  That  at 
the  time  of  defendant's  entry  plalntlfl  was, 
and  for  several  years  had  been,  subject  to 
the  rights  of  bis  tenants,  In  the  peaceable 
possession  of  the  land,  and  that  he  had  dur- 
ing such  period  fenced,  leveled,  and  prepared 
It  for  irrigation  and  caused  annnal  crops  to 
be  grown  thereon,  admits  of  no  controversy. 
While  plaintiff  did  not  reside  upon  the  land, 
nevertheless,  since  admittedly  the  rights  of 
the  tenant  had  terminated  with  the  expira- 
tion of  the  lease,  he  was  the  occupant  In 
the  peaceable  and  actual  possession  thereof, 
and  exercised  exclnsive  control  and  domin- 
ion over  It  McCormlck  v.  Sheridan,  77  Gal. 
253,*  10  Pac.  419.  Nor,  In  our  opinion,  is 
there  any  doubt  as  to  the  evidence  showing 
the  ^try  to  have  been  unlawful.  Plaintiff 
being  the  occnpant  and  in  the  peaceable  pos- 
session of  the  property,  defradant's  &itxy 
thereon  during  his  absence  and  without  his 
consent,  followed  by  refusal  to  make  restora- 
tion thereof  for  a  period  of  five  days  after 
service  upon  him  of  a  demand  in  writing 
that  he  do  so,  was  as  to  plaintiff  unlawful, 
within  the  meaning  of  the  term  as  used  in 
the  statute.  The  entry  being  unlawful,  the 
act  of  withholding  was  likewise  unlawful. 
Treat  v.  Forsyth,  40  Cal.  484. 

[3]  Conceding  all  this  to  be  true,  appel- 
lant's contention  is  that  the  effect  of  these 
findings  was  nullified  by  the  court  finding, 
in  accordance  with  an  allegation  of  the  an- 
swer, "that  on  or  about  the  16th  day  of 
May,  1910,  the  Commissioner  of  the  Gener- 
al Land  Office,  Department  of  the  Interior 
of  United  States,  in  the  case  of  Louis  N. 
Sanders  v.  Orpha  O.  Johnson  and  Gordon 
L.  Dutcher,  Assignee,  canceled  a  prevloni^y 
existing  desert  land  entry  upon  said  land, 
under  whidi  desert  land  entry  the  said  Gor- 
don L.  Dutcher  was  claiming  said  land,  and 
awarded  a  preference  right  of  entry  to  said 
Louis  N.  Sanders;  that  on  or  about  the  lat 
day  of  August.  1910,  the  defendant  Loula  N. 
Sanders  made  homestead  Mitry  of  said  land 
at  the  United  States  Land  Office  at  Los 
Angeles,  Cal.,  and  paid  the  required  fees 
thereon,  and  was  given  homestead  receipt 
therefor."  The  allegation  bad  no  proper 
place  in  the  answ^:  and  evidence  in  sup- 
port thereof  should  have  been  excluded. 
Had  the  court  given  the  finding  the  effect 
contended  for  by  appellant  the  error  would 
have  been  ground  for  reversal  upon  an  ap- 
peal prosecuted  by  plaintiff.  Such  facts,  so 
found,  hid  not  warrant>the  action  of  defend- 
ant in  retaining  possession  of  the  land;  and, 
by  its  conclusion  of  law  biised  upon  the  find- 
ings, the  trial  court  so  held.  We  are  in  foU 
accord  with  this  ruling.  Appellant's  claim 
finds  apparent  support  In  the  case  of  Gold- 
stein V.  Webster,  7  Cal.  App.  705,  9S  Pac. 
677,  where  the  court,  speaking  through  Jus- 
tice Hall,  says:  "The  owner,  with  a  ri^t  of 
entry,  of  lands  unlawfully  In  the  possesrton 
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of  another  may,  during  the  absence  of  snch 
occupant,  peaceably  and  without  force  or 
vloloice,  take  possession  thereof,  and  his 
subsequent  refusal  to  deliver  poBsesslon  to 
such  occupant  does  not  make  him  guilty  of 
either  a  forcible  entry  or  forcible  detainer." 
In  support  of  the  proposition,  the  learned 
writer  of  that  opinion  cites  Potter  t.  Mercer, 
63  CaL  667,  and  Powell  t.  Lane,  46  CaL  877. 
The  language  used  was  not  necessary  to  a 
determination  of  the  facts  in  that  case,  ae 
It  was  there  held  that  the  plaintiff,  who 
claimed  to  have  been  ousted,  was  not  the 
occupant,  and  never  had  been  In  possession 
of  the  property.  It  appears  from  the  facts 
of  this  case,  and  those  in  the  cases  cited 
In  the  opinion,  that  the  questions  there  pre- 
sented Involved  alleged  contractual  relations 
between  tlie  jtartles  with  rrapect  to  the  en- 
try mad&  Not  80,  however,  in,  the  case  at 
bar. 

Under  the  provisions  of  the  Code  hereto- 
fore cited,  where  entry  Is  made  upon  the  ac- 
tual possession  of  another  without  his  con- 
sent, the  retaining  of  possession  for  a  period 
of  five  days  after  demand  therefor  la  un- 
lawful (VoU  V.  Hollis,  60  Cal.  569);  and,  in 
an  action  brought  upon  such  provision,  de- 
fendant's right  to  possession,  unless  based 
upon  a  claim  that  the  entry  was  made  with 
consent  of  plaintiff,  la  not  in  Issue,  and  hence 
Immaterial.  In  the  case  last  cited,  the 
court  quotes  with  approval  the  language 
used  In  McCauIey  v.  Weller,  12  Cal.  600, 
wtaereiik  it  la  said:  "Queatlons  of  title  or 
right  of  possession  cannot  arise;  a  forcible 
entry  upon  the  actual  possession  of  plaintiff 
being  proven,  he  would  be  entitled  to  resti- 
tution, though  the  fee-simple  title  and  pres- 
ent right  of  possession  are  shown  to  be  in 
the  defendant  The  authorities  on  this  point 
are  numerous."  In  Voll  v.  Hollis,  supra,  coun- 
sel Insisted  that  "in  an  action  for  statutory 
forcible  detainer,  when  the  question  of  actu- 
al force  is  not  in  Issue,  but  the  only  ques- 
ticnt  to  be  determined  Is  whether  the  entry 
was  unlawful,  if  made  during  the  absence 
of  the  occupant,  the  defendant  should  be  per- 
mitted to  eAiow  his  right  of  entry.  If  he 
has  the  right  of  entry,  it  cannot  be  unlaw- 
ful; and,  if  he  enters  In  good  faith  under 
the  belief  that  he  has  the  right  of  entry, 
such  entry  la  not  unlawful  within  the  mean- 
ing of  the  atatate;"  in  response  to  which  the 
court  there  said:  "Whether  the  cases  In 
which  it  was  held  that  a  defendant,  charg- 
ed with  an  udawful  entry  and  forcible  de- 
tainer, mi^t  Introduce  a  conveyance  to  him 
of  the  prranlses  as  evidence  that  his  entry 
waa  in  good  faith,  and  therefore  not  unlaw- 
'fnl  within  the  peculiar  meaning  giveu  to 
that  word  by  the  declslona  referred  to  by 
counsel  for  respondents,  be  correct  or  not, 
under  the  statute  as  It  then  was,  such  con- 
veyance Is  not  admissible  under  the  provi- 
sions of  the  Code  of  Civil  Procedure,  which 
treats  only  of  forcible  and  peaceable  entries. 


Under  the  Code,  all  entries  on  the  actual 
possession  of  another  are  unlawful,  and  the 
question  of  good  or  bad  faith,  on  the  part  of 
the  defendant,  no  longer  affects  the  right  of 
the  recovery  In  this  form  of  action."  In 
line  with  Voll  v.  HolUs  Is  Glddings  v.  Land 
&  Water  Co.,  83  Cal.  96,  23  Pac.  196,  Bank 
of  California  v.  Taaffe,  76  OaL  630,  18  Pac. 
781,  and  Carterl  v.  Roberts,  140  CaL  166, 
73  Paa  819,  where  it  is  said:  "There  can 
be  no  doubt  aa  to  the  correctness  of  the  doc- 
trine established  by  those  cases."  From  alt 
of  which  we  conclude  that,  where  a  defend- 
ant in  an  action  of  forcible  detainer,  brought 
under  the  provisions  of  subdivision  2  of  sec- 
tion 1160  of  the  Code  of  Civil  Procedure, 
claims  that  his  entry  was  made  with  the 
consent  of  the  occupant  of  the  land,  he  may 
prove  such  fact  as  tending  to  abow  that  his 
entry  was  lawful;  but,  where  the  entry  la 
based  upon  an  alleged  right  obtained  from 
another  than  such  occupant,  sudi  fact  Is 
not  a  proper  Issue  In  the  trial  of  the  case. 
The  word  "unlawful,"  as  used  In  the  section, 
means  nnlawful  with  reapet^  to  the  rela- 
tions between  plaintiff  and  defendant  Ou- 
terl  T.  Boberta,  supra. 

If  A.  procure  from  B.  a  contract  whereby 
the  latter  agrees  to  convey  to  the  former  a 
tract  of  land,  and  6.  place  him  In  possession 
thereof,  and  thereafter  B..  claiming  the  con- 
tract to  have  been  obtained  by  fraud,  con- 
veys the  land  to  O.,  who.  In  the  absence  of 
A.,  enters  upon  the  land  without  A.'s  con- 
sent, be  cannot,  in  an  action  of  forcible  de- 
tainer. Justify  the  refusal  to  surrender  to 
A.  by  a  showing  of  the  alleged  fraud  and 
subsequ^t  grant  by  B.  to  him.  We  do  not 
nnderstand  the  position  of  the  government. 
In  such  cases  to  be  different  from  that  of  the 
Individual.  Plaintiff's  entry  and  continued 
peaceable  jHnsesslon  of  the  land  In  question 
for  a  period  of  more  than  three  years  was 
with  the  consent  of  the  government  The 
fact  that  a  department  of  the  govenunnkt, 
having  power  to  ascertain  the  facts  constttnt- 
Ing  the  alleged  fraud,  decided  that  sudi  con- 
sent was  procured  by  fraud,  and  gave  dO: 
fendant  a  homestead  entry  thereof,  did  not 
warrant  him  in  taking  possession  against 
the  will  of  plaintiff,  thus  depriving  plaintiff 
of  the  property  without  according  to  him  a 
day  In  court,  where  the  legality  of  the  de- 
partmental decision  could  be  determined. 

CThe  wder  Is  affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


In  re  LIEUTENANT  GOVERNORSHIP. 

(Supreme  Court  of  Colorado.    Jan.  24,  1913.) 

1.  Couara  (S  208*)— Questions  SaBKmsD  bt 
Senate— Necessity  of  Opinion. 

Under  Conat.  art  6,  i  8,  providing  that  the 
Supreme  Court  sbalt  give  its  opinion  upoD  im- 
portact  questions  upon  solemo  occasions  when 
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required  the  QonmoTf  the  Senate,  or  the 
HooM  of  BepresentatlTeB,  the  da^  rests  finally 
upon  tiie  coart  to  determine  for  itself  whether 
the  oocasiw  Is  solemn,  and  the  questions  imr 
portant. 

[Ed.  Note.— For  other  cases,  see  Oonrts,  Gent. 
Dig.  IS  492,  493 ;  Dec.  DUg.  S  20&*] 

2.  CouBTB  (S  20S*>— Questions  Submitted  by 
Senate— Impobtancs. 

Under  Const,  art  S  3,  requiring  the  Su- 
preme Court  to  give  Its  opinion  upon  important 
questions  upon  solemn  occasions  when  required 
67  the  Governor,  the  Senate,  or  House  of  Rep- 
resentatives, the  questions  must  relate  to  pure- 
ly public  rights,  be  propounded  upon  a  solemn 
occasion,  and  possess  a  peculiar  or  inherent  im- 
portance not  belonging  to  all  questions  of  the 
Kind,  and  execQtive  questi<ms  most  be  exclusire- 
ly  publici  juris,  and  legislative  ones  must  be 
connected  with  pending  legislation,  and  relate 
either  to  its  constitutionality  or  to  matters 
connected  therewith  of  purely  public  right. 

[Ed.  Xote.— For  other  cases,  see  Courts,  Gent 
Dfg.  H  492,  493;  Dec.  Dig.  f  20a*] 

3.  GOUBTfl  (!  208*)— QUEffnONS  SUBUimD  bt 
Senats—Holdino  Oteb  bt  OinCKB. 

The  death  of  the  Ueatenant  Governor  elect 
a  statement  by  the  lieutenant  Governor  to  the 
Senate  in  answer  to  an  inquiry  that  he  con- 
sidered it  his  duty  to  hold  over  until  a  successor 
TBS  elected  and  qualified  or  until  meh  time  mm 
it  was  legally  determined  otherwise,  and  the 
election  by  the  Senate  of  a  president  pro  tem- 
pore, all  of  which  occurred  prior  to  the  second 
Tuesday  in  January  when  the  Lieutenant  Gov- 
ernor's term  would  han  ezplrad,  if  his  suc- 
cessor had  not  died,  did  not  create  an  occasion 
of  such  solemnity  as  authorized  the  Supreme 
Court  to  express  its  opinion  as  to  the  right  of 
the  Lieutenant  Qovemor  to  so  hold  over,  under 
Gonst  art  6,  {  8,  requiring  it  to  give  its  opin- 
ion ap<Hi  solemn  occasions  when  required  by  the 
Oovemor,  Senate,  or  House  of  Bepresentatives, 
it  not  appearing  that  the  orderly  procedure  of 
tilie  Senate  had  been  atTected  thereby,  or  that 
the  Lieutenant  Governor's  claimed  right  to  per- 
form the  duties  of  the  office  bad  i>een  legally 
questioned,  since  the  court  can  only  act  upon 
solemn  occasions,  and  not  for  the  purpose  of 
preventing  solemn  occasions  arising. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  492,  49S;  The.  ^sTl  20&*] 

4.  States  (i  49*)  —  Dm  7aoto  OmoBU  — 

HOLDIKQ  OVEB.  t 

Whether  or  not  a  Lieutenant  Governor  is 
entitled  to  hold  over  where  his  successor  dies 
before  the  commencement  of  his  term,  if  he 
does  hold  over,  be  is  at  least  lieutenant  Gov- 
ernor de  facto,  and  Us  acts  as  Lientenant  Gov- 
ernor are  valid. 

[Ed.  Note.— For  other  cases,  see  Btatw,  Cent 
Dig.  I  54 ;  Dec.  Dig.  |  49.*] 

6.  OouBTS-  (S  208*)— Question  Submitted  by 
Senate— HOLDING  Ovkb  bt  Offices. 

Under  Oonst.  art.  6,  §  3.  requiring  the  Su- 
preme Court  to  give  its  opinion  upon  important 
questions  upon  solemn  occasions  when  required 
by  the  Governor,  Senate,  or  House  of  Represent- 
atives, the  court  cannot,  in  answer  to  questions 
propounded  by  the  Senate,  determine  the  right 
of  the  Lieutenant  Governor  to  hold  over,  where 
his  successor  dies  before  the  commencement  of 
his  term,  since  it  involves  the  right  of  the  Lieu- 
tenant Governor,  and  of  other  possible  claim- 
ants at  the  office,  to  the  salary  and  enuduments 
thereof,  which  private  rights  cannot  be  deter- 
mined In  an  ex  parte  proceeding  to  which  they 
are  not  parties. 

[Ed.  Note— For  other  coses,  see  Courts,  Cent 
Dig.  SI  492,  493 ;  Dtec.  Dig.  t  20a«] 

HiU  and  Scott  33.,  dissenting. 


En  Banc.  Qnestlons  i>roponnded  In  a  com- 
manicatlon  from  the  Soiate  concerning  tbe 
Lieutenant  GovemorBhip.  QuefitionB  not  an- 
swered. 

The  opkBloa  of  the  oenrt  la  In  reaponae  to 
the  following  communication  from  the  Sen- 
ate: 

"To  the  Honorable  Snproue  Gonrt  of  the 
State  of  Colorado: 

"Pursuant  to  the  proTisions  of  tlie  Conatlp 
tutlon  of  the  state  of  Colorado  In  that  behalf 
made  and  provided,  the  Soiate^  one  of  the 
Houses  of  the  Nineteenth  General  Aasemblj,, 
now  is  session,  does  hoehy  respectfully  nib- 
mtt  certain  qdeatioiia  hereinafter  inroponnd- 
ed,  and  does  respectfully  request  that  yon 
furnish  and  deliver  yooi  opinion  thereon  at 
the  earliest  possible  moment,  and  the  court 
is  hereby  advised  of  the  fttUowing  facts  neo> 
essary  to  be  rtated  for  the  rradltbm  of  Judi- 
cial opinion  upon  said  qmaUcnis,  via.: 

**A  genexal  election  was  held  in  the  stata 
of  Colorado  on  fiie  6th  day  of  November,  A. 
0.  191%  pursuant  to  the  Constitution  and 
laws  of  said  statew  That  at  said  Section 
one  Bmjamin  F.  Montgomery  was  a  candi- 
date npon  the  Democratic  ticket  for  the 
office  of  Lientenant  GoTemor  of  said  state 
for  the  tena  beginning  on  the  second  Tues- 
day of  January,  A.  D.  1913.  That  at  the- 
eauTass  of  the  votes  duly  hdd  by  the  Joint 
session  of  boOi  Houses  of  the  Nineteenth 
General  Assembly,  on  the  Sd  day  of  JTannaiy^ 
A  D.  1Q13.  It  aiq>eared  from  said  eannsa 
that  Benjamin  F.  Montgomery,  candl^te  for 
Lieutenant  Governor  on  the  Democrat  dc^ 
et,  received  a  plurality  of  all  votes  cast 

"That  on  the  30th  day  of  December,  and 
prior  to  the  canvass  of  said  votes,  the  said 
Benjamin  F.  Montgomery  departed  this  Uf& 
That  at  the  general  election  held  on  the  Tth. 
day  of  November.  A.  D.  1910,  one  Stephen 
R.  Fitzgarrald  was  duly  elected  Lientenant 
Governor  of  the  state,  took  the  oath  or 
ofilce,  and  has  been  and  now  is  the  duly 
elected,  qualified,  and  acting  lieutenant  Gov- 
ernor of  the  state  of  Colorado,  and  was  such 
at  the  time  of  the  death  of  said  Benjamin  F. 
Montgomery,  and  at  the  time  of  the  canvass 
of  said  votes.  That  it  also  appears,  and  la~ 
a  fact,  that  at  the  time  of  the  death  of  the 
said  Benjamin  F.  Montgomery  the  said  vote 
had  not  been  canvassed,  and  no  certificate  of 
election  had  been  Issued  to  said  Benjamin  F. 
Montgomery,  or  to  any  other  person  for  the 
office  of  lieutenant  Qovemor,  and  none  has 
yet  been  issued.  That  Benjamin  F.  Mont- 
gomery or  no  other  person  voted  upon  at  the 
election  held  in  November,  1912,  for  the  office- 
of  Lieutenant  Governor,  has  taken  and  filed 
the  oath  of  office  as  Lieutenant  Governor  of 
the  state  of  Colorado,  pursuant  to  said  eleo- 
tion  and  canvass. 

"That  at  a  session  of  the  Senate  held  on 
the  3d  day  of  January,  A.  D.  1918,  the  oald 
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Stephen  B.  FltBgarrald,  lieutenant  Governor 
and  President  of  the  Senate,  made  the  fol- 
lowing statement  In  reply  to  a  request  made 
by  Senator  Borrls  from  the  Second  District: 
"  'Senator  from  the  Second,  and  G^tlemen 
of  the  Senate:  I  first  want  to  say  that  the 
•death  of  Col.  Montgomery  has  made  no  great- 
«r  woond  In  any  heart  In  this  state  than  In 
mln^  ontalde  of  his  own  family.  He  was  a 
qplendld  citizen,  and  onr  state  has  lost  a 
Stand  character.  Hie  record  is  an  open 
book,  and  he  has  left  as  a  heritage  to  the 
people  of  this  state  and  to  his  friends  some- 
thing that  we  wonid  all  be  proud  to  leare 
for  ourselves.  His  voice  was  always  lifted 
for  the  betterment  of  the  people  of  this  states 
and  Oolorado  is  much  poorer  to-day  than  it 
was  before  he  died.  But  the  good  old  inan 
Is  gone,  and  this  situation  presents  Itself  to 
me  personally.-  It  has  given  me  a  great  deal 
of  concran.  as  to  what  was  my  duty  In  the 
premises.  I  have  had  the  advice  and  coun- 
sel of  a  great  many  good  friends,  and  have 
had  the  assistance  of  some  of  the  very  best 
lawyore  <^  the  state^  who  have  volunteered 
their  ewlces  to  look  up  the  matter  tor  me. 
I  hare  consulted  a  great  many  authoritlra 
myself,  in  order  that  I  might  come  to  a  con- 
<du8ion  heflttlng  a  gentleman  and  a  member 
of  the  executive  d^rtment  of  this  state.  I 
am  glad  that  you  have  asked  this  question 
at  this  time,  so  that  the  record  may  show 
my  position  In  the  matter,  I  have  come  to 
this  conclusion:  That  it  is  my  duty  to  hold 
this  office  until  my  successor  has  been  elect- 
ed and  duly  qualified  as  provided  by  the  Con- 
stltutlon  of  dils  state.  After  having  arrived 
at  this  conclusion,  no  one  could  do  more, 
and  no  one  would  want  to  do  Iras,  so  that 
yon  may  know  that  after  the  14th  of  this 
month  X  shall  consider  it  my  duty  to  exer- 
cise the  duties  of  this  office  until  my  suc- 
«e^r  has  duly  qnallAed,  and  I  want  to  say 
to  this  Senate  that  I  am  not  going  to  object 
to  whatever  action  you  may  take,  only  to 
preserve  my  legal  rights.  I  am  Just  as  anx- 
ious to  know  whether  I  will  be  the  Lieuten- 
ant Governor  after  January  14th  as  you  are. 
Nevertheless  I  desire  to  preserve  my  legal 
rights,  and  that  It  is  only  upon  legal  grounds 
that  I  have  stated  somewhat  my  reasons,  so 
the  Senate  may  take  their  own  course,  and 
I  will  take  mine.  I  have  been  advised  by 
my  friends  and  counsel  that  it  Is  my  duty  to 
hold  the  office  until  it  Is  determined  who  is 
my  legal  successor,  so  you  may  take  what- 
€iret  action  yon  please,  and  I  thank  you  for 
this  opportunity  of  expressing  myself,  and  I 
dwi't  think  any  good  cltlzoi  would  do  differ- 
ently than  I  have  determined  to  do  in  this 
matter.* 

"That  on  Tuesday,  the  7th  day  of  January, 
A.  D.  1913,  the  Senate  of  the  Nineteenth 
Oeneral  Assembly  elected  William  H.  Adams 
President  pro  tern,  of  the  said  body,  and 
thereafter  said  Adams  took  the  oath  of 
office  as  President  pro  teuL,  and  entered  iqKm 
Us  duties  as  sncfa  offlcw. 


"Now,  therefore,  in  view  of  said  existing 
conditions  and  to  enable  the  Senate  of  the 
Nineteenth  G^eral  Assembly  of  the  State  of 
Oolorado  to  disc^rge  its  legal  and  constltur 
tlonal  duties  in  the  premises. 

"Be  it  resolved  by  the  Senate  of  the  state 
of  Colorado  that  the  following  questions  be 
submitted  to  the  Supreme  Court  of  the  state 
of  Colorado  tov  its  opinion  In  the  premises, 
which  said  questions  are  as  follows,  to  wit: 

"Interrogatory  L  Does  said  Stephen  B. 
Fltzgarrald,  the  present  duly  elected,  quali- 
fied, and  acting  Lieutenant  Governor  of  the 
state  of  Colorado,  continue  to  hold  the  office  . 
of  lieutenant  Governor  on  and  after  the  sec- 
ond Tuesday  of  January,  A.  D.  1913,  under 
the  provisions  of  sections  1,  8,  6,  14.  and  15 
of  artl<de  4,  and  sections  1  and  10  of  article 
12  of  the  Constitution  of  the  state  of  Colo- 
rado? 

"Interrogatory  2.  If  the  said  Stephen  B. 
Fitzgarrald  does  not  hold  the  said  office  of 
lieutenant  Governor  of  the  state  of  Colorado, 
who,  under  the  provisions  of  the  Constitu- 
tion above  r^erred  to,  or  what  officer,  is  en- 
titled to  perform  the  duties  of  the  office  of 
Lieutenant  Governor  on  and  after  the  second 
Tuesday  of  January,  A.  D.  1918? 

"Be  it  resolved  that  said  court  is  hereby 
respectfully  advised  and  infonned  that  in 
the  opinion  of  the  said  Senate  the  questions, 
and  each  of  Uiem,  so  submitted  are  Impoi^ 
taut  questions  upon  a  solemn  occasion,  and 
that  the  situation  Is  so  grave  and  serious 
that  the  highest  public  intwest  requires  that 
the  said  honorable  Supreme  Court  shall,  at 
the  earliest  possible  moment,  render  and  de- 
lir&t  its  oi^nion  to  the  said  Senate  upon  each, 
every,  and  all  of  the  foregoing  ques^ons." 

W.  H.  Malone,  Stephen  B.  Fitzgarrald, 
John  D.  MUliken,  and  Beujandn  Griffith,  all 
of  Denver,  amid  cnrise. 

WHITE,  J.  [1,2]  In  considering  interroga- 
tories propounded  under  section  3  of  article  6 
of  the  Constitutlou,  this  court,  soon  aftra  the 
adoption  of  the  constitutional  provision,  es- 
tablished certain  rules  governing  the  prac- 
tice to  be  observed  in  the  exerdse  of  the 
jurisdiction  conferred.  As  the  authority  con- 
ferred and  duty  imposed  upon  the  court 
to  give  its  opinion  is  "upon  important  ques- 
tions, upon  solemn  ot^slons,"  and  not  when- 
soever required  by  the  Governor,  the  Sen- 
ate, or  the  House  of  Bepresentatives,  It  was 
held  that  the  duty  rested  finally  upon  the 
court  to  determine  for  itself  as  to  the  so- 
lemnity of  the  occasion  and  the  imxwrtance 
of  the  question  [propounded.  Moreover,  that 
the  question  must  relate  to  purely  public 
rights,  be  propounded  upon  a  solemn  oc- 
casion, and  possess  a  peculiar  or  inherent 
Importance  not  belonging  to  all  questions 
of  the  kind,  that  executive  questions  must 
be  exdnslvely  public!  Juris,  and  legislative 
ones  be  connected  with  pending  legislation, 
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and  relate  ^ther  to  the  constitutionality 
tliereof  or  to  matters  connected  therewith  of 
purely  public  right  In  the  Matter  of  the  Con- 
stitntionaUty  of  Senate  Bill  No.  65,  12  Colo. 
466,  471,  21  Pac.  478;  In  the  Matter  of 
Senate  Besoliiti<Hi  on  the  Subject  of  Irriga- 
tion, 9  Colo.  620,  21  Fa&  470;  In  re  Ap- 
propriatloDs,  13  Colo.  816,  S21,  22  Pac.  464; 
Id  re  Speakership,  15  Colo.  520,  25  Pac.  707, 
llli.  R.  A.  241 ;  In  re  Fire  and  Excise  Com., 
19  Colo.  482.  36  Pac.  234;  In  re  House 
BUI  No.  99.  26  Colo.  140.  66  Pac.  181;  In 
re  Senate  Resolution  No.  10.  83  Colo.  307, 
79  Pac.  1009. 

At  an  early  date,  speaking  through  Chief 
Justice  Helm,  this  court  In  the  Matter  of 
the  ConsUtuUonaUty  of  Senate  Bill  No.  65, 
12  Colo.  466.  471.  472,  21  Pac.  478.  480,  said : 
"We  feel  eongtralned  to  repeat  and  em- 
phasize the  thought  heretofore  expressed, 
that  the  utmost  Tlgllanoe  and  caution  be 
exerdised  by  both  the  General  Assembly  and 
the  court  in  actLng  under  this  norel  consti- 
tatiimal  authority.  There  cannot  well  be 
too  much  moderation  In  the  premises.  We 
note  that  In  those  states  which  permit  con- 
sultation with  the  Justices  the  privilege 
seems  to  be  less  often  invoked  than  It  has 
been  ber&  The  Attorney  General  la  the 
natural  as  well  as  the  statutory  legal  advis- 
or of  the  executive  and  leglslatlre  d^rt- 
ments.  Rls  counsel  should  be  solicited ;  and 
only  as  a  dernier  ressort,  upon  the  most 
Important  questions  and  the  most  solemn 
occasions,  should  the  court  be  requested  to 
act." 

He  further  therein  said  that:  "WhUe  f3ie 
question  must  be  one  relating  to  purely  pub- 
lic tl^t%  It  can  only  be  propounded  upon 
solemn  Docasl<aiB,  and  It  must  possess  a 
peculiar  or  inherent  importance  not  belong- 
ing to  all  questions  of  the  kind.  •  *  * 
Upon  mature  Investigation  and  reflection,  we 
are  of  the  opinion  that  executive  questions 
must  be  ezduslvely  Juris  poblld,  and  that 
legislative  questions  must  be  connected  with 
pending  l^slation,  and  r^te  dthor  to  the 
constitutionality  thereof  or  to  matters  con- 
nected therewith  of  purely  public  right 
We  believe  that  the  accuracy  as  well  as  the 
wisdom  of  this  interpretation  will  commend 
themselves  alike  to  the  l^lslatlve  Judgment 
and  the  l^al  mind." 

And  In  referring  to  tdtiat  decision  Mr.  Jus- 
tice EIUlDtt,  q>eak]ng  for  the  court  tn  Be  Ap- 
propriations, supra,  said:  "The  latter  opin- 
ion was  announced  after  much  considera- 
tion, and  ia  authority  for  saying  that  this 
court  must  decide  for  itself,  as  to  any  given 
question,  whether  or  not  it  should  exercise 
the  Jurtsdlctlen  of  answering  the  same ;  and 
that  only  questions  of  law  publld  Juris,  and 
not  questions  affecting  ^Ivate  or  corporate 
rights,  should  be  thus  answered.  That  de- 
cision was  based  upon  the  fundamental  doc- 
trine that  for  this  court  to  answer  quea- 
tlons  oi  tbm  latter  class  ex  parte  would  in- 


evitably result  in  disposing  of  the  rights  ox 
claims  of  litigants  without  due  process  of 
law,  without  counsel,  and  without  allowing 
them  their  day  in  court" 

And  in  Re  Fire  and  Excise  Commission* 
era,  supra,  it  is  said:  "While  we  concede  to 
the  Governor  full  liberty  to  submit  such 
questions  as  he  may  deem  conslBtent  with 
blB  executive  powers,  this  court  reserves  for 
Itself  the  right  to  express  its  opinion  free* 
ly,  in  whole  or  in  part,  or  not  at  all,  as 
it  shall  deem  consistent  with  its  Judicial 
powers  and  constitutional  obllgatlou."  It  is 
further  therein  said:  "Were  It  not  for  the 
threatened  dangers  by  force,  military  and 
otherwise,  the  question  propounded  would 
not  be  Important  nor  the  occasion  sol^nn." 
And  in  the  same  opinion  on  page  499  of  19 
Colo.,  on  page  240  of  36  Pac,  upon  the 
quesUon  of  an  Incumbeut  of  an  office  at- 
tempting to  hold  over  in  om)ositlon  to  an 
executive  order  of  removal,  it  Is  said: 
"•  •  •  If  the  executive  order  of  removal 
Is  questioned  by  the  Incumbent,  the  courts 
have  the  poww,  and  It  is  exclusively  with- 
in tSuii  provlno^  to  pass  upon  sndi  objec- 
tions and  determine  as  between  the  re^ec- 
tlve  claimants  the  right  to  the  office  In 
questlfm,  and  the  law  provides  a  plain  and 
adequate  procedure  for  that  purpose,  and  a 
apeoOj  determlnatl<m  of  such  question  la 
assured  by  express  statute.  Mills'  Ann. 
Stats,  p.  830.  All  law-abiding  dtisens  will, 
and  all  others  should  be  required  to,  sub- 
mit such  controversies  to  these  tribunals 
for  settlement" 

And  In  Re  Senate  Resolution  No.  10,  su- 
pra: "Private  rights,  the  title  to  an  oflke, 
or  /he  construction  of  an  existing  statute 
will  not  be  determined  in  an  ex  parte  pro- 
ceeding in  answer  to  a  question  from  dtber 
the  legislative  or  executive  d^rtments." 

These  rules  have  been  applied,  and  such 
has  been  the  practice  In  this  state,  for  a 
fourth  of  a  century.  Occadonally,  it  may  be, 
as  pointed  out  In  Re  House  Bill  No.  99,  su- 
pra: "There  was  a  departure  from  it,  but 
an  examination  of  those  cases  shows  that  it 
was  for  reasons  held  conducive  to  the  public 
welfare,  and  because  the  cases  were  of  ex- 
treme emergency.  •  •  *  When  we  thus 
made  answer,  we  deviated  somewhat  from 
the  established  practice  to  which,  at  the  first 
oi^rtunlty,  we  now  return.  In  doing  so  we 
are  satisfied  that  we  are  pursuing  the  only 
safe  course,  and  one  that  commends  itself  to 
the  Judgment  of  the  thoughtful  and  earnest 
legislator,  as  well  as  to  the  members  of  the 
bar  and  publicists  who  have  given  to  the  sub- 
ject careful  attention.** 

Those  cases,  nevertheless,  It  should  be  ob- 
served, carefully  avoided  determining  any 
private  rights.  There  was  involved  in  Be 
Speakership  the  legality  of  the  organization 
of  the  House  of  Representatives,  each  of  two 
rival  organizations  claiming  to  conatltnte  that 
body.    luddentally  the  court  was  asked. 
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among  other  things,  to  Bay  who  was  then  the 
Speaker  of  the  House  of  RepreeentatlTes. 
We  did  not  give  a  direct  answer  to  the  ques- 
tion. On  the  contrary,  we  held  sobstantlally 
that  as  the  CoDstltntl(»i  InTests  the  House  of 
Representatives  with  the  power  to  Judge  of 
the  election  and  qualification  of  its  members, 
and  likewise  invests  It  with  the  power  to 
elect  its  own  speaker^  and  such  power  Is  con- 
tinuing and  no  other  department  of  the  gor- 
emment  has  any  voice  In  the  matter,  such 
branch  of  the  General  Assembly  "must  as- 
sume and  bear  the  responsibility  for  the  ex- 
ercise of  their  powers,"  and  that  it  could  re- 
move and  elect  another  Qteaker  at  its  pleas- 
ure. 

In  re  Fire  and  Excise  CommlSBloners,  su- 
pra, involved  the  right  of  the  executive  to 
remove  certain  fire  and  excise  commissioners 
from  office  In  the  city  of  Denver,  appoint  oth- 
ers in  their  stead,  and  induct  the  latter  into 
office  by  force.  As  the  court  had  previously 
held  that  the  power  of  removal  and  appoint- 
ment In  that  re8[>ect  was  vested  In  the  execu- 
tive, it  therein  reaffirmed  the  holding,  and 
declared  that  the  constitutional  oath  of  the 
executive  to  "take  care  that  the  laws  be 
faithfully  executed"  imposed  no  obligation 
upon  him  to  enforce  his  order  of  removal, 
and  that  a  proper  regard  for  the  reputation 
and  peace  of  the  community  would  dictate 
that  the  appointees  institute  proper  proceed- 
ings in  court  to  determine  their  rights  to 
the  office.  In  other  words,  the  Speakership 
Case  declared  that  the  House  of  Bepresenta- 
tlves  was  the  tribunal  to  ascertain  and  deter^ 
mine  who  was  Its  speaker.  While  the  Fire 
Commissioners  Case  declared  that  the  Qov- 
emor  w&b  the  person  Invested  by  law  to 
hear  charges  against  and  remove  for  cause 
the  Are  and  exdse  commissioners  of  the 
dty  of  Denver  and  to  appoint  their  sncces- 
80 ra.  This  was  In  effect  saying  only  that 
whatsoever  person,  body,  or  tribunal  Invested 
by  law  with  the  power  to  appoint  or  remove 
from  public  office  has  the  exclusive  right  to 
exercise  the  power,  and  it  Is  the  duty  of  good 
citizens  to  accept  and  abide  by  that  which  la 
so  done  in  the  premises. 

The  matters  involved  in  Re  Senate  Besolu- 
tlon  No.  10,  supra,  concerned  a  contest  for 
the  goveraorship,  pending  before  tlie  General 
Assembly.  It  was  therein  pointed  out  that 
the  contestor  and  the  contestee  were  actual 
litigants  before  the  General  Assembly,  having 
submitted  their  respiectlve  claims  to  the  de- 
termination of  that  body,  and,  as  the  ques- 
tions submitted  to  the  court  for  answer  arose 
out  of  that  contest,  the  parties  litigant  were 
necessarily  before  Uie  court  as  to  the  matters 
involved,  and  it  was  not  an  ex  parte  proceed- 
ing. 

[3, 4]  Testing  the  questions  propounded  by 
the  rules  established,  it  is  evtdoit  that  we 
should  not  assume  Jurisdiction  in  the  prem- 
ises. The  occasion  Is  not  of  sufficient  solem- 
nity, and  private  rights  are  involved.  It  is 
conceded  that^  when  the  Nineteenth  General 


Assembly  convened,  it  was  the  duty  of  Ste- 
phen R.  Pltzgarrald  to  appear  in,  and  pre- 
side over,  the  deliberations  of  the  Senate 
during  the  term  for  which  he  was  elected. 
Section  14,  article  4,  Constitution.  It  is  like- 
wise conceded  that  it  was  the  du(y  of  tbe 
Senate,  at  the  beginning  of  its  session,  to 
tiect  one  of  its  members  president  pro  tem- 
pore. Section  10,  artide  5,  Constitution.  We 
are  advised  by  the  resolution  that  such  du- 
ties were  duly  performed,  and  the  only  cir- 
cumstance in  addition  thereto  is  that  on  the 
Sd  day  of  January,  during  the  time  Pltzgar- 
rald was  unquestionably  the  Lieutenant  Gov- 
ernor, he  stated  to  the  Senate,  In  answer  to 
some  inquiry  made,  that  he  had  concluded  It 
was  his  duty,  under  sections  1  and  10  of  ar- 
ticle 12  of  the  Constitution,  to  hold  the  of- 
fice of  Lieutenant  Governor  after  the  14th  of 
January  until  a  successor  appeared,  elected, 
and  qualified  as  such  officer,  or  until  su(A 
time  as  it  was  legally  determined  otherwise. 
This  is  the  extent  of  the  controversy  as  dis- 
closed by  the  resolution  and  questions  pro- 
pounded. If  Montgomery  had  lived,  qualified 
for  the  office,  and  assumed  the  duties  there- 
of, tbe  Senate  would,  nevertheless,  have  elect- 
ed a  president  pro  tempore.  So  It  does  not 
appear  that  the  orderly  procedure  of  the 
Senate  has  been  affected  by  that  which  has 
occurred,  or  that  ntzgarrald's  claimed  right 
to  perform  the  duties  of  Lieutenant  Gover- 
nor been  legally  questioned.  Whether  Pltz- 
garrald is  rightfully  entitled  to  hold  over, 
bis  acts  as  such  officer  are  necessarily  valid. 
If  he  be  not  the  de  Jure  Lieutenant  GtTver- 
nor,  he  Is  unquestionably  such  officer  de  fac- 
to. This  Is  elementary.  29  Cyc.  p.  1392. 
He  was  legally  In  the  office.  He  is  still  there- 
in, actually  performing  the  duties  thereof. 
Under  these  circumstances,  surely  the  occa- 
sion is  not  one  of  solemnity,  and  we  are  not 
authorized  under  the  constitutional  provi- 
sion to  answer  questions  propounded,  to  the 
end  that  solemn  occasions  may  not  arise. 
It  is  only  upon  solemn  occasions  that  we  hre 
authorized  to  act  Moreover,  it  Is  not  to 
be  presumed  that  either  public  officials  or 
private  citizens  will  disregard  the  orderly 
procedure  of  the  law,  but,  on  the  contrary, 
when  claimed  rights  are  questioned,  or  sought 
to  be  questioned,  resort  will  be  had  to  the 
proper  tribunals  established  for  the  purpose 
of  determining  such  matters. 

[S]  Purthermore,  to  answer  the  questions 
propounded  would,  as  hereinbefore  stnted,  in- 
volve a  determination  of  private  rights  in  an 
ex  parte  proceeding.  It  would  necessarily 
determine  the  title  to  the  office  of  Uentenant 
Governor  and  to  whom  the  salary  pertaining 
to  such  office  properly  belongs.  If  Stephen 
R.  Pltzgarrald  Is  the  Lieutenant  Governor, 
entitled  to  perform  the  duties  of  that  office, 
he  is  likewise  entitled  to  receive  tbe  emolu- 
ments thereof,  but  if  he  Is  not  the  Lieutenant 
Governor,  and  some  other  person  Is  entitled 
to  perform  the  duties  of  such  office,  the  lat- 
tex  parson  Is  oititled  to  receive  tba  emola* 
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tnentB  of  the  office.  People  ex  reL  t.  Corn- 
forth,  34  Colo.  107.  81  Pac.  871. 

Such  private  rights  cannot  be  determined 
In  an  ex  parte  proceeding  to  which  such  pos- 
sible claimants  of  the  office,  and  the  salary 
pertaining  thereto,  are  in  no  wise  parties. 
If  any  public  official  or  tax-paying  elector 
desires  to  question  the  right  of  Mr.  Fitzgar- 
rald  to  hold  the  office  of  Lieutenant  Gover- 
nor, the  law  has  provided  a  tribunal  and  ad- 
equate procedure  for  that  purpose,  wher^ 
both  private  and  public  rights  may  be  prop- 
erly considered  and  protected.  Such  was  the 
case  and  procedure  In  People  ex  reL  v.  Corn- 
forth,  supra,  wherein  this  court  assumed  orig- 
inal Jurisdiction. 

We  shall  continue,  as  heretofore,  to  ob- 
serve the  requirements  of  all  constitutional 
provlalons,  including  the  one  now  under  con- 
sideration, and  take  pleasure  in  rendering 
sudi  assistance  to  every  department  of  gov- 
ernment as  shall  be  consistent  with  our  duty 
and  in  harmony  with  a  sound  exposition  of 
the  Constitution.  To  adhere  to  the  rules  es- 
tablished by  this  coort  we  deem  wiser  and 
more  seemly  than  to  place  a  dUTwent  Inter- 
pretation upon  a  constitutional  provlsioa 
that  would  necessarily  bring  confusion  and 
uncertainty.  We  are  persuaded  that  this 
course  will  commend  itself  to  both  the  les* 
islatlve  and  the  legal  mind. 

In  view  of  the  foregoing  considerations, 
we  respectfully  ask  the  honorable  Senate  to 
recall  the  questions  propounded. 

HILL,  3.  I  cannot  concur  In  the  conclu- 
sion reached  by  the  majority.  As  I  read  the 
resolution  from  the  Senate,  it  discloses  that 
the  candidate  who  received  the  highest  num- 
ber of  votes  for  the  office  of  Lieutenant  Gov- 
ernor at  the  election  held  In  November,  lSt2, 
darted  this  life  after  the  election;  that 
he  never  qualified  as  such  officer;  that  the 
present  Senate,  pursuant  to  the  provisions 
of  section  10  of  article  6  of  the  Constitu- 
tion, elected  one  of  their  number  as  presi- 
dent pro  tempore;  that  the  Ueutenant  Gov- 
ernor elected  in  November,  1910,  idalms  the 
right  to  the  ofBce  for  the  present  blemilal 
term,  or  the  right  to  hold  over,  u  It  Is  twm- 
ed,  until  hla  successor  la  elected  and  quaU- 
fles.  Sectkm  14  of  artlde  4  of  the  CknuUtu- 
don  reads:  *The  Lieutenant  Goremor  shall 
be  President  of  the  Senate,  and  shall  rote 
only  when  the  Sraate  Is  equally  divided.  In 
case  of  the  absenoB^  Intpeachment,  or  dla- 
qnalifleatlon  from  any  cause  of  the  Lieotoi- 
ant  QoTemor,  or  when  he  shall  hold  the  of- 
floe  of  Governor,  then  the  President  pro  tem- 
pore ct  title  Bmate  shall  perform  the  duties 
of  the  Lieutenant  Oovonor,  until  the  vacan- 
cy Is  filled  or  tbe  dlsaUll^  removed."  Up- 
on account  of  the  above  and  other  sections 
of  the  Constitution,  and  the  circumstances 
above  set  forth.  It  Is  evident  that  the  Sen- 
ate is  in  doubt  as  to  the  pnq>er  person  to  be 
recognized  as  tta  presiding  offlcw  aftw  Jan* 


nary  14,  1918,  when  both  the  Lieutenant 
Governor  elected  in  1910  and  the  President 
pro  tempore  of  the  Senate  elected  at  the  be- 
ginning of  the  preset  regular  session  are 
present  and  claim  the  right  to  so  act  Un- 
der such  droumstanoes,  this  becomes  an  im- 
portant question,  and  to  my  mind  presents 
a  solemn  occasion. 

The  Senate,  in  order  to  be  advised  as  to 
the  proper  interpretation  to  be  given  the 
dlfterent  sections  of  the  Constitution  npon 
this  subject,  so  that  they  may  &ct  «dvlsedly. 
and  thus  avoid  any  attack  upon,  or  criticism 
pertaining  to,  th^  proceedings,  have  sub- 
mitted the  Interrogatories.  As  I  view  the 
questions,  they  are.  In  part,  pnhlicl  Juris,  and 
In  my  opinion  should  be  answered  to  the  ex- 
tent of  pladi^  an  int^retatlon  i^n  these 
different  sections  of  the  Constitution  suffi- 
cient to  cover  the  question  concerning  the 
preluding  officer  of  the  Senate.  In  my  Judg- 
ment this  position  Is  supported  by  the  fol- 
lowing opinions  of  this  court:  In  re  Senate 
Resolution  No.  10.  Concerning  Governorship 
CcHitest,  83  Colo.  307,  79  Pac.  1009;  In  re 
Fire  and  Excise  Commissioners,  19  Colo.  482, 
36  Fae  234 ;  In  re  Speakership  of  the  House 
of  Hepresentatlves,  IS  Cola  620.  2B  Fac.  707» 
UI*.  B.  A.  24L 

soon*,  X  I  cannot  concnr  In  the  con- 
clusion oi  the  court  to  reftue  In  this  instance 
to  give  its  opinion  npon  the  qnestiuis  pro- 
pounded by  the  Saute.  The  provltfon  of 
section  8,  art  0^  of  the  Oonstttntlai  of  Colo- 
rado, Is  as  follows:  "The  Supreme  Court 
shall  give  Its  (Hdnlim  upon  important  ques- 
tions, upon  sol^n  occaaifms,  Tfbea  required 
by  the  Governor,  the  Senate^  or  0is  House 
of  Representatlvee;  and  all  snch  opinlfms 
shall  he  published  in  connecti<m  with  the 
reported  decialons  of  said  court."  I  am  not 
unmindful  of  the  fact  that  this  court  has 
assumed  to  itself  In  such  caaes  tl»  absolute 
right  to  determine  whether  <v.not  a  ques- 
tion Is  Important  m  the  occasion  solemn.  I 
cannot  agree  that  this  was  the  intendment  of 
this  constitutional  provision.  Sncb  power  of 
the  court  Is  In  my  Judgment  onwarranted, 
^ther  by  the  language  w  purpose  of  this 
provision.  The  language  is  distinctly  man- 
datory upon  the  Supreme  Court,  and  there  is 
not  even  a  suggestion  of  discretion  i^nhi  Its 
part  The  word  "require,*'  as  used  In  this 
connection,  can  have  no  meaning  other  than 
the  right  to  demand  as  by  rl^t  and  antbin^ 
ity.  This  right  to  demand  Is  spedflcallr 
conferred  upon  two  of  the  co-ordinate 
branches  of  the  government  and  the  duty 
of  the  other  branch  of  the  government  to 
obey  is  to  my  mind  clear.  It  is  true  that 
this  court  ^s  said  in  Ra  Smata  Bceoln- 
tioD  No.  10,  S3  Colo.  812,  79  Pac.  1010.  "The 
department  propounding  the  questUm  in  the 
first  Instance  determines  wlietber  an  occa- 
sion exists  which  Justifies  its  submission;** 
but  qoalifisa  this  dedaratitn  bj  ■■snrHnfc 
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"Bnt  It  remaliu  for  the  court  to  finally  de- 
termine that  proposltioiL"  I  regard  this 
giutUflcation  as  a  clear  assumption  of  pow- 
er, in  no  way  to  be  reconciled  with  the  lan- 
guage of  the  section  of  the  Constitution 
or  the  easoioe  of  the  proposition  stated  b; 
the  conrt  The  right  to  propound  the  qnes- 
ti<m  rests,  necessftrlly,  upon  the  right  to 
determine  that  the  occasion  exists,  and  only 
after  such  determination.  That  question 
-having  been  determined  by  the  department 
bATing  the  declared  right,  it  Is  illogical  and 
Incongruous  to  say  that  such  determination 
may  be  reviewed  and  set  aside  by  another 
department  to  which  the  question  is  ad- 
dressed, having  no  express  authority  to  do 
BO.  This  would  reduce  the  constitutional 
enactment  to  an  absurdity.  The  people 
through  their  Constitution  have  the  same 
power  to  command  courts,  and  Legislatures  or 
executives  are  commanded,  and  it  is  not  for 
the  former  to  complain  or  attempt  to  do* 
cree  otherwise.  Certainly  where  the  right 
to  thus  determine  a  given  state  of  facta  is 
conferred  upon  one  department  of  the  stato 
govemmoit,  it  Is  not  within  the  province  of 
another  deinrtmeut  to  assume  to  be  the 
sole  arbiter  as  to  its  importance.  But  the 
power  to  determine  that  an  occasion  la  im- 
portant or  solemn  is  not  such  an  unusual  or 
extensive  power  as  to  Justify  the  assumption 
of  doubt  as  to  its  meaning.  Greater  and 
entirely  exduslTe  powers  have  been  confer- 
red upon  both  the  executive  and  the  Legis- 
lature charged  with  the  responsibilities  of 
government.  It  would  therefore  seem  that 
executivee  and  legislators  have  at  least 
equal  opportunities  and  equal  judgment  with 
courts,  as  to  the  importance  or  solemnity 
of  problems  presented  to  them.  It  Is  not 
necessary  to  recite  the  many  grave  questions 
which  the  Legislature  alone  may  determine^ 
The  same  may  be  said  as  to  the  executiv& 
This  court  lias  said  tliat  he  may  even  de- 
dare  a  state  of  insurrection  and  suspend 
the  writ  of  habeas  corpus  without  consulting 
any  other  department  of  the  state  govern- 
ment. Surely,  then,  he  may  be  trusted  to 
determine  when  such  an  Important  or  solemn 
occasion  is  presented  to  htm  as  to  require 
the  legal  advice  of  the  court  -Likewise  ei- 
ther branch  of  the  G^eral  Assembly. 
Courts  should  not  Impute  to  executives  or 
Legislatures  the  doing  of  foolish  or  useless 
acts,  miese  should  be  regarded  as  express- 
ing their  solemn  conviction  within  their  re- 
qiectlve  spheres.  To  refuse  to  answer  the 
questions  In  this  Instance  Is  to  refuse  to 
obey  that  which  I  r^rd  as  an  Imperative 
constitutional  mandate,  or,  on  the  other 
hand,  to  assnme  a  power  neither  expressed 
nor  reasonably  implied. 

In  the  case  ot  Opinions  of  Justices,  9S  Me. 
S64,  61  AO,  224,  dted  by  counsel,  while  the 
majorl^  of  the  court  held  to  the  view  now 
expressed  by  the  majority  here,  yet  the  argu- 
ment of  the  dissenting  Justtoes  Is  so  cour 
Tindng  and  so  replete  with  Judicial  author- 
129P.-«2 


Ity  as  to  appear  unanswerable.  This  case 
was  dedded  as  late  as  1902,  and  it  is  there 
said:  "Against  this  long  and  unbroken  ar- 
ray of  precedents  for  more  than  a  century 
<40  years  under  the  MassachuBetts  constitu- 
tion and  80  years  under  our  own  elmilar 
Constitution),  and  against  the  opinions  of 
the  eminent  jurists  cited,  we  have  In  this 
state  but  the  one  late  solitary  instance 
where  the  Justices  refused  to  answer  a  ques* 
tlcm  duly  propounded,  that  In  1891,  when 
the  Justices  refused  to  bnswnr  the  inquiry 
of  the  Governor  as  to  his  power  to  remove 
a  county  attorney.  [In  re  Opinion  of  the 
Justices]  85  Me.  64S,  27  Atl.  464."  And 
again:  "The  early  practice  under  any  con- 
stitutional provision  is  admittedly  of  very 
great,  and  even  controlling,  force  when  such 
practice  does  not  conflict  with  the  express 
words  of  such  provision.  It  Is  well  known 
as  matter  of  history  that  members  of  the 
convention  drafting  the  Constitution  after- 
ward became  Gov^ors,  l^clalators,  and 
Judges  under  it  They  best  knew  the  scope 
and  purpose  of  its  provislona  The  people 
who  themselves  voted  upon  the  adoption 
of  the  Constltutlou  would  more  quickly  no* 
tlce  any  departure  from  Its  letter  or  spirit 
If,  therefore,  we  find  a  comparatively  uni- 
form practice  under  a  constitntlonal  provi- 
sion by  the  earlier  incumbents  of  office,  ac- 
qulesced  in  by  the  persons  or  ofl3cets  unfa- 
vorably affected  by  It,  and  not  opposed  to 
clear,  express  language  of  the  Constitution, 
such  practice  Is  a  better,  safer  guide  to  the 
real  meaning  and  scope  of  the  provision 
than  any  verbal,  grammatical,  or  even  phil- 
osophical Interpretation  by  subsequent  gen- 
erations In  after  years.  Broom.  L^.  Max. 
6B8,  884;  Cohens  ▼.  Virginia,  6  Wheat  418. 
S  L.  Ed.  257;  Rhode  Island  v.  Massachus- 
etts, 12  Pet  657,  9  L.  Ed.  1233;  Rogers  v. 
Goodwin,  2  Mass.  476;  Gray.  C.  J.,  In  Opin- 
ion of  Justices.  126  Mass.  694.  In  obedience 
to  the  Constitution  as  thus  authoritatively 
interpreted  by  the  unvarying  practice  of 
more  than  a  century— 40  years  In  Massa- 
chusetts to  the  time  of  the  separation,  and 
then  in  Maine  for  70  years  more  until  1891— 
we  give  our  opinion  upon  the  questions  sub- 
mitted briefly  as  follows."  But,  if  the  view 
of  the  majority  of  the  court  be  admitted, 
still,  under  the  decisions  of  this  court,  the 
questions  here  should  be  answered.  While 
the  form  of  the  questions  submitted  may 
be  unfortunate,  yet  these,  in  fact,  simply 
ask  the  court  for  an  interpretation  of  cer- 
tain constitutional  provisions,  seemingly  nec- 
essary for  guidance  of  the  Senate. 

It  Is  urged  that  these  should  not  be  an- 
swered because  the  questions  involve  a  pri- 
vate right;  that  Is  to  say  the  title  to  an  of- 
fice, that  of  Lieutenant  Governor,  and  that 
under  the  rule  of  the  court  such  title  can 
only  be  determined  in  another  and  different 
proceeding.  It  must  be  admitted  that  to  an 
extent  a  private  right  Is  involved,  but  it 
likewise  involTes  a  qnestkm  ot  grare  pnbUc 
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coneenit  compared  with  whidi  the  prlTato 
right  fllnlcs  into  Inslsnificance. 

In  the  Speakership  Case.  15  Colo.  620.  26 
Pac  707,  11  L.  B.  A.  241,  the  question  pro- 
pounded b7  the  House  of  Representatives 
was  as  to  the  power  of  that  body  to  declare 
the  office  of  speaker  vacant,  and  the  conrt 
answered  that  It  had  such  power.  Plainly 
this  Involved  a  constitutional  private  right, 
to  wit,  title  to  the  office  of  speaker,  which, 
like  the  office  of  lieutenant  Governor,  car- 
ries with  It  the  right  of  Bnccesslon  to  the 
governorship. 

In  the  case  In  re  Senate  Resolution  No.  10, 
88  Colo.  307,  79  Pac  1009,  the  question  as 
to  whether  or  not  the  joint  assembly  had  the 
power  to  declare  the  office  of  Governor  va- 
cant was  answered  by  this  court.  This  was 
a  contest  for  the  office  of  Governor,  was 
purely  a  political  matter  over  which  this 
court  could  have  no  control,  and  It  would  be 
difficult  to  understand  how  the  office  of  lien- 
tenant  Governor  can  involve  a  clearer  case 
of  private  right 

In  re  Fire,  etc.  Commissioners,  19  Colo. 
482,  86  Pac.  234,  Involved  the  power  of  the 
Qavtsnot  under  the  law  as-  it  then  stood  to 
remove  the  Are  and  police  commission  of  the 
dty  of  Doiver.  These  were  offices  carrying 
salaries,  and  the  court  In  that  case  admits 
the  existence  of  private  right,  but  declares 
that  the  gravity  of  the  situation  donands  an 
answer  to  the  question  propounded. 

This  case  clearly  illustrate  the  unsound- 
ness of  the  rule  adopted  by  the  majority  in 
the  matter  before  us,  and  makes  clear  the 
reasoning  In  Opinion  of  Justices,  supra,  hav- 
ing reference  to  the  dlssentiiME  opinion  as 
follows:  "Whether  the  quesUcMis  submitted 
are  Important,  or  whether  there  be  sufficient 
occasion  for  their  solution.  Is  not  itself  a 
question  of  law  or  a  judicial  question.  These 
are  rather  political  questions  In  the  broad 
sense  of  that  term.  When  the  requirement 
is  made  by  the  House  of  Representatives, 
they  are  pre-eminently  questions  for  the  house 
itself  to  consider  and  determine.  The  house 
is  a  political  agent  of  the  people.  It  has 
the  sole  power  of  Impeachment  It  la  the 
grand  Inquest  With  the  Senate  and  the 
Governor,  it  Is  the  Judge  of  what  la  for  the 
people's  welfare.  Is  charged  with  the  duty 
of  seeking  out  abuses,  disorders,  and  Ir- 
r^larlties  In  the  public  service,  and  is  al- 
so charged  with  the  duty  of  their  reform  or 
removal.  The  justices  are  by  the  Constitu- 
tion (artldle  3,  |  2)  excluded  from  that  sphere 
of  duty  and  action,  and  limited  to  judicial 
questions.  Even  In  cases  where  all  the  facts 
and  conditions  are  public,  and  known  to  all 
the  Justices,  it  is  cwtainly  doubtful,  if  they 
are  to  override  the  judgment  of  the  repre- 
sentatives of  the  people,  that  those  acts  and 
conditions  render  the  questions  of  law  im- 
portant and  the  occasion  solemn.  But  the 
justices  can  never  be  sure  they  know  all  the 
facta  and  conditions.  There  may  be — ^per^ 
hapa  in  this  oaw-  mwny  fkuCa  and  condltlona. 


known  to  the  House,  and  not  known  to  the 
justices,  (dearly  showing  the  given  qnestton 
to  be  important,  and  the  occasion  sufficiently 
solemn.  It  has  never  been  the  practice,  nor 
Is  the  house  obliged  by  anything  in  the  Con- 
stitution, to  state  facts  affirmatively  showing 
the  question  to  be  important  and  the  occasion 
solemn.  We  do  not  think  the  justices  should 
treat  the  house  as  a  suitor,  nor  its  order 
like  a  petition  demurrable  for  vrnnt  of  suffi- 
cient allegation  of  facts."  But*  If  we  are  to  ■ 
assume  the  exclusive  right  to  determine 
whether  or  not  the  question  is  important  and 
the  occasion  grave,  we  cannot  escape  the 
conclnsion  that  such  la  the  case  before  ns. 

The  questions  by  the  Senate  presuppose  a 
desire  upon  its  part  to  obey  the  Constitu- 
tion, and  we  cannot  doubt  that  the  several 
constitutional  provision,  under  the  state  of 
facts  presented,  admit  of  serious  question. 
The  lieutenant  Governor  Is  not  a  member  of 
the  Senate.  That  body  under  the  Constitu- 
tion consists  of  86  members,  elected  from 
districts,  created  by  law,  and  of  which  mem- 
bership the  lieut^iant  Governor  cannot  be 
one.  He  presides  over  the  Senate  simply  by 
virtue  of  his  office  as  lieutenant  Governor, 
and  which  duty  la  simply  incidental  to  his 
office.  If  lie  Is  not  Lieutenant  Governor,  can 
he  preside,  or  exercise  any  of  the  powers 
and  duties  of  the  presiding  officer?  The  ac- 
tual official  duties  of  this  officer  as  such  are 
limited,  Mlcawber  like,  to  simply  waiting 
for  something  to  turn  up,  and,  when  this 
something  does  turn  up,  he  no  longer  per- 
forms the  duties  of  Lieutenant  Ooremor,  hot 
rather  the  duties  of  Governor. 

It  Is  suggested  that  evoi  though  be  may 
not  be  the  Lieutenant  Governor,  In  fact  yet 
his  acts  are  valid  aa  a  de  facto  offldaL  From 
what  I  have  said  of  the  duties  of  the  Lien- 
tenant  Governor  as  such.  It  vrould  seem  that 
as  a  de  facto  official  he  would  have  as  maxb 
substance  and  power  as  the  proverbial  hole 
In  a  doughnut  Can  he  lureslde  and  give 
validity  to  his  acts  as  the  Prealdrat  of  the 
Senate,  unless  he  is  the  actual  Llentoiant 
Governor?  He  cannot  preside  as  Presldoit 
pro  tem.,  fbr  the  Senate  may  elect  only  one 
of  its  members  to  such  position. 

It  is  urged  that,  in  permitting  him  to  pro> 
side,  the  Senate  thus  recognizes  the  validity 
of  bis  acts.  Does  the  mere  recognition  by 
the  Senate  validate  an  invalid  vote?  Can 
the  Senate  be  said  to  be  charged  and  bound 
by  mere  recognition,  when  in  the  exerdbw  Of 
ail  its  power  it  cannot  elect  or  place  In  au- 
thority the  official  so  said  to  be  recognised! 

The  Constitution  confers  upon  the  Presi- 
dent of  the  Senate  the  power  to  cast  the 
deciding  vote  when  the  Senate  la  equally 
divided.  Thus,  while  he  is  not  a  member  of 
the  Senate,  yet  in  this  particular  he  is  giv- 
en certain  powers  of  a  legislator.  WUl  this 
court  say  that  there  can  be  such  a  thing  as 
a  de  facto  legislator,  casting  votes  and  mak- 
ing laws?  To  my  mind  this  la  luconc^vabla 

Again,  It  it  the  oonatltatkniftl  naolreimnt 
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tbat  tbtt  preBUlnt  oflleer  of  tbe  Senate  sbaU 
In  tbe  ifffisenoB  ot  the  Senate  algn  all  blUs 
and  Joint  resolntions  paased  b7  the  aasembly. 
This  seems  to  be  clearlr  mandatory.  Are 
we  ready  to  say  that  f«e  who  Is  not  the 
Lieutenant  Ckrremor,  and  who  Is  not  eligi- 
ble to  dectlon  by  the  Senate*  as  Pre^dent 
pro  tem^  may  sign  themT  Are  we  ready  to 
say  that,  If  sach  bills  are  not  signed  by  the 
pmper  ofDcer,  tb^  are  not  for  sndi  reason 
taiTalldated? 

The  qneatlons  are  purely  legal,  and  the 
munbers  of  the  Senate  are  not  iwesumed  to 
be  learned  in  the  law,  yet  all  these  legal 
questions  which  may  Tltally  affect  the  whole 
people  of  the  state  are  before  than.  Are 
these  mattera  not  Important,  and  can  this 
court  say  that  the  occasion  Is  not  snffldently 
grave  aa  to  rcQOlre  its  advice  when  re- 
quested? 

I  am  clearly  ctmThued  that  the  matter  Is 
of  such  importance  as  to  make  the  refusal 
of  the  court  to  answer  a  serious  error.  Be- 
side, I  do  not  understand  that  the  tamwet  re* 
quested  Is  anythliu;  bat  advisory,  and  may 
be  reviewed  or  changed  upon  a  more  formal 
and  complete  Investlgatloa  I  regard  the 
constitutional  mandate  binding  on  title  court, 
and  against  whldk  we  may  not  Interpose  a 
rule  of  procedure^  a  precedent,  or  the  conven- 
ience of  the  court  The  Senate  is  entitled  to 
know  and  the  whole  people  are  entitled  to 
know  the  view  of  the  court  upon  so  serious 
a  legal  aoeaUon. 


8TATB  BANK  OF  OHIOAGO  t.  FLUMMEB 
ct  aL 

(Sn^eme  Oonit  of  Colorado.   Jan.  6,  1918.) 

1.  Pleading  ((  248*)  —  AianDiaiiT  —  Niw 

Cause  of  Acnoir. 

Where  tbe  canse  of  aetloQ  originally  al- 
lied was  to  foreclose  a  mechatdc'a  lien  upon 
property  agalnit  wblch  defendant  claimed  a 
prior  lien,  an  amendment  to  the  complaint  cov- 
ering Items  Included  in  plaintiff't  lien  state- 
ment, but  leaving  tbe  total  amount  for  which 
a  lien  waa  sought  leti  than  under  the  original 
complaint,  did  not  state  a  new  canse  of  action. 

[ETd.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  ||  686-709;  Dec  IMb.  {  248.*] 

2.  Mechanics'  Lisns  (|  271*)— Pzjbadzno— 
Bill  or  Fabtioulabs. 

Aa  a  general  rule,  no  bOl  of  particnlara  Is 
necessary  in  actions  to  foreclose  mechanics* 
liena,  where  tbe  work  was  agreed  to  be  done  for 
a  fixed  price. 

[Ed.  Note. — For  other  eases,  see  Ifecbanics' 
Liens,  Oent.  Dig.  ||  4M-n8;  De&  Dig.  | 
271.*] 

3.  MBCBAincs*  LxENs  (I  271*)— PixAimia— 
Bill  of  PAmouuute— Nbobssitt. 

Defendant^  in  proceedings  to  enforce  a  me- 
chanic's lien  for  services  under  an  agreement 
to  pay  plaintiff  a  certain  amount  a  month  "and 
his  expenses,**  and  for  services  rendered  "and 
material  furnished^"  could  require  a  bill  of 
particulars  giving  the  details  as  to  items  quoted. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Ueoa,  Gent.  Dig.  U  494-^18;  Dec.  Dig.  S 
27l!rl 


4.  Mechakiob*  LiEifs  d  271*>— Pl«adino— 
BzLL  or  PASnomiABS— Statutss  Appuca- 

If  plaintiff,  in  medunlcs*  lien  proceedings, 
ought  to  furnish  a  bill  of  i>articuiars  of  the 
items  of  labor  and  material  claimed  for,  it  is 
Immaterial  whether  It  be  secured  under  Rev. 
Code  19(^  I  66,  anthorizlng  the  court  to  re- 
quire pleaaiiws  to  be  made  more  spedflc,  or  re- 
quiring a  bill  of  particularB  when  tbey  ate  too 
general  to  be  reaaily  understood,  or  under  sec- 
tion 69,  authorizing  the  court  on  motion  to  or- 
der a  fnrtiier  account  when  that  filed  by  a  party 
in  support  of  hia  pleading  is  too  general. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent.  Dig.  ||  4M-618;  Dea  Dig.  } 
2n.*] 

5.  Bailboads  (i  169*)— La0osbb*s  Lien— 
Items  Included. 

Where  plaintiff  was  employed  as  superin- 
tendent in  the  oonstruction  of  a  tunnel  at  an 
agreed  price  per  month  and  his  expenses,  the 
expenses  Incurred  in  the  construction  were  a 

Jiart  of  his  compensation,  so  as  to  be  ttw  wah- 
ect  (rf  a  mechanic*!  lien. 
[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  It  477,  48&-G04;  Dee.  Dig.  S  109.*] 

6.  RaxLBOADB  (I  171*)— UAraBXAUBll'8  LXSN 

— PBOPEaTT  ATTACHABU. 

Where  a  railroad  tunnel  and  Its  laterals 
was  to  be  constructed  as  one  structure  for  rail- 
road purposes  when  plaintiff  commenced  work 
thereon  as  superintendent,  and  contracted  by 
separate  contracts  to  construct  several  parts  of 
Buch  tunnel,  the  work  done  under  each  contract 
is  not  a  separate  structure,  but  each  contractor, 
and  plaintiff  for  each  ctf  nls  several  contracts, 
is  entlUed  to  a  lien  upon  tbe  entire  tunnd,  un- 
der Rev.  St  1908.  |  4(^.  providing  that,  wben 
the  lien  Is  for  material  funilshed  for  any  entire 
improvement.  It  shall  attach  to  tbe  improvement 
in  preference  to  any  prior  Incumbrance,  etc 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  H  654-576;  Dec  Dig.  |  171.*] 

7.  MloHAinos*  lOEirs  0  182*)— Tmn  of  TiZr 
nra. 

Rev.  St  1008,  I  4033,  providing  that  all 
lien  statements  for  labor  and  work,  without 
furnishing  materials,  must  be  filed  after  the 
last  labor  for  -widA  the  lien  Is  dalmed  was 
performed,  and  within  80  days  after  completion 
of  the  building,  and  that  all  other  liens  must  be 
filed  after  the  lest  labor  or  material  Is  furnish- 
ed, and  before  the  expiration  of  two  months 
after  the  completion  of  the  improvement  does 
not  require  claimants  to  wait  until  the  improve- 
ment is  completed  before  filing  a  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens.  Cent  Dig.  {8  100-207;  Dec  Dig.  I 
132.*] 

8.  Mechanics'  Liens  (|  178*)— Ebtablibh- 
UENT— Time  Effective. 

Under  Rev.  St  1908,  §  4030,  making  me- 
chanics' liens  relate  beck  to  tbe  time  of  Uie 
coouuencement  of  work  under  a  contract  be- 
tween an  owner  and  the  first  contractor,  ai^ 
have  priority  over  every  subsequent  incum- 
brance, mechaoIcB*  Mens  in  favor  of  the  com- 
panies doing  the  work  would  relate  to  the  time 
of  the  commencement  of  the  woi^  Uizongh 
their  superintendents. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Lfens,  Cent  Dig.  8  304 ;  Dec  Dig.  }  173.*] 

9.  Mechanics'  Liens  Q  291*)— Establibh- 
HBNi>— Admission  or  Evidence— Judoicbnt 

AOAINBT  OWNEBS. 

In  order  to  enforce  a  mechanic's  Utsa  for 
material  furnished,  as  against  a  mortgagee  of 
the  property,  it  must  be  shown  that  the  owners 
were  indebted  to  the  materialmen,  and  hence, 
in  such  proceedings,  debult  judgments  against 
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the  ownen  In  favor  of  the  materialmen  would 
be  admissible  to  show  that  claimants  bad  es- 
tablished their  claims  against  the  owners. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
LienL  Gmt  £Mc  f |  tSOO-QU. ;  Dec.  Dig.  { 
291.*  J 

10.  Meohanios'  Lrnb  n  263*)— Pabties. 

In  an  action  bj  subcontractors  or  material- 
men to  foreclose  a  lien,  the  original  contractor 
must  be  made  a  party,  as  tiie  claim  must  be 
adjndicated  againat  him  in  favor  of  the  aub- 
contractors  or  materialmen. 

[Ed.  Note^For  other  cases,  aee  Sleehanlcs' 
Liens,  Cent  Dig;  H  471-481;   Dec  Dig.  I 

11.  &IECBAKIC8'  Liens  Q  291*)— Judombut— 

CONCLUaiVENEBB. 

The  owners  were  estopped  from  denying  the 
validity  of  default  judgments  against  them  by 
materialmen  in  an  action  brought  by  a  material- 
man to  enforce  a  mechanic's  lien  against  the 
owners  and  a  mortgagee  of  the  property. 

[Bd.  Note.— For  other  cases,  aee  Mechanics' 
Liens.  Cent  Dig.  fl  699-611;  Dec  Dig.  | 
291.*] 

12.  Mechanics*  Liens  (|  277*}— Fbocbbdings 

—Admission  of  Evidence. 

In  proceedings  to  foreclose  a  mechanic's 
lien  against  the  owners  and  a  mortgagee,  the 
eompIiUDt  alleged  the  furnishing  of  services 
and  materials  for  which  the  owners  agreed  to 
pay  a  certain  sum,  which  was  unpaid,  and  that 
complainant  was  entitled  to  a  lien,  without 
pleading  any  default  judgment  against  the 
owners,  and  the  mortgagee's  answer  alleged 
payment  by  the  owners  to  plaintiff  of  a  part 
of  the  indebtedness,  whldi  was  denied,  in  the 
reply.  Held,  that  the  mortgagee  could  ahow 
that  a  part  of  the  owners'  indebtedness  was 
paid  before  the  Institution  of  the  suit  in  which 
judgment  was  entered  i^cainst  the  owners,  not- 
withstanding such  Judgment. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  (9  646-554;  Dec  Dig.  S 
277.  •] 

Gabbert,  J.,  dissenting  in  part 

Eta  Bana  Error  to  District  Court,  Tdler 
Ooiint7;  James  Owens,  Judge. 

Action  b7  Jobn  T.  Pltunmer  and  others 
against  the  State  Bank  of  CUcago,  as  trus- 
tee, and  another.  Judgment  for  plaintiffs, 
and  the  bank  brings  error.  Afflrmerl  In  part, 
and  reversed  and  remanded  in  part  for  new 
trial  as  between  plalntUF  named  and  the 
bank. 

Charles  J.  Hughes,  Jr.,  deceased,  Henry 
C.  Caeaidy,  of  Colorado  Springs,  and  Barn- 
well S.  Stuart,  of  Denver,  for  plaintiff  in  er- 
ror. Henry  Trowbridge,  of  Denver,  for  de- 
fendants in  error. 

HILL,  J.  The  defendants  in  error,  John 
T.  Plummer,  the  Morrell  Hardware  Com- 
pany, and  J.  M.  Parfet,  Instituted  separate 
suits  in  the  district  court  of  the  ci^  and 
county  of  Denw  to  foreclose  mechanics' 
Hens  against  certain  property  of  the  Cripple 
Creek  &  Pueblo  Ballway  Company  and  the 
Gold  Exploratton  ft  Tunnel  Company.  This 
property  la  In  Tidier  county.  To  these  ac- 
tions the  above-named  owners,  the  State 
Bank  of  Chicago,  aa  trustee,  and  W.  H. 
8pu]%eon,  were  made  parties  defendants. 


Pusonal  Judgments  by  d^ult  were  pro- 
cured against  the  owners  of  the  property  be- 
fore answer  by  the  bank  and  before  the  time 
for  It  to  answer  had  expired ;  it  behig  a  non- 
resident After  its  aniearance,  and  rspm  its 
application,  the  cases  were  transferred  to 
the  district  court  of  Teller  county,  where 
th^  wm  consolidated  for  trial,  pOTtalnlng 
to  the  Issues  raised  by  the  bank,  which  In- 
cluded the  amount  and  valtdlty  of  the  U&ia, 
and.  If  valid,  the  question  of  priori^  be- 
tween them,  and  the  bank's  lloi  evidenced 
by  a  mortgage  upon  the  same  property  eze- 
cuted  by  the  railway  company  In  favor  of  the 
bank  as  trustee  for  certain  bondholders. 
The  Judgments  were  In  favor  of  the  several 
lien  claimants  decreeing  the  Hens  of  Plum- 
mer and  the  Morrell  Hardware  Company 
superior  to  Oiat  of  Parfet,  and  all  Oiree  su- 
perior to  the  lien  of  the  bank  to  the  proper- 
ty. Foreidosare  was  ordered  accordingly. 
The  bank,  as  trustee,  brings  the  case  here 
for  review  upon  error. 

One  hundred  and  thirty-two  assignments 
of  error  are  presented.  Those  necessary  to 
consider  can  be  grouped  Into  a  few  general 
contentions,  and  will  be  disposed  of  accord- 
ingly. 

[1]  It  is  claimed  that  the  court  erred  in 
allowing  the  plaintiff  Parfet  to  make  certain 
amoidments  to  his  complaint  during  the  tri- 
al. We  cannot  agree  with  counsel  that  the 
amendments  added  new  causes  of  action. 
The  action  as  against  the  bank  was  to  fore- 
close a  mechanic's  lien  for  a  certain  amount 
upon  certain  property  in  which  it  claimed  an 
interest  The  amounts  covered  by  the 
amendments  were  Included  In  this  plaintiff's 
Hen  statement  The  amount  for  which  the 
lien  was  sought  was  greater  in  the  original 
complaint  than  It  was  after  the  amendments 
were  added.  The  amendments  are  now  a 
part  of  the  complaint;  and,  as  the  case  must 
be  reversed  for  reasons  hereafter  stated,  pri* 
or  to  a  new  trial  the  bank  will  hare  had 
ample  time  to  make  any  preparation  for  any 
defense  it  may  have  thereto.  This  will  elim- 
inate any  question  concerning  surprise  or 
necessity  for  delay.  Prior  to  the  trial  the 
bank  made  a  written  demand  upon  the  plain- 
tiff Parfet  for  a  bill  of  particulars  covering 
each  and  eveiT  cause  of  action  set  forth  In 
his  complaint  This  demand  was  not  com- 
plied with,  upon  account  of  which  the  bank 
objected  to  the  introduction  of  any  testi- 
mony on  Farfet's  behalf.  It  also  moved  to 
strike  all  of  bis  testimony.  The  objection 
and  motion  were  overruled.  Th©  bank  al* 
leges  that  his  failure  to  furnish  a  bill  at 
particulars  was  prejudicial  mror,  upon  ac- 
count of  which  It  was  greatly  handicapped 
in  presenting  its  defoise;  tbat  the  provisions 
of  general  section  69,  Berlsed  Code  19061 
are  applicable,  as  well  as  mandatory.  Upon 
behalf  of  Parfet  It  la  claimed  that,  while  the 
demand  was  made  upon  the  entire  cause  of 
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action,  the  objection  was  limited  to  the  first 
three  causes  concerning  wlilcb,  by  order  of 
the  court,  he  had  prevloaslr  been  required 
to  sabdlTlde  upon  the  bank's  motion;  that 
the  motion  to  strike  was  too  broad,  because 
it  Jointly  attacked  both  first  and  sixth  caus- 
es; that  the  complaint  as  amended,  as  to 
the  first  three  causes,  contained  as  particu- 
lar an  itemized  statem^t  as  could  be  re- 
quired ;  also  that  section  69,  supra,  does  not 
Kjfptyi  that  the  bank's  relief,  if  any,  should 
hare  been  by  motion  under  general  section 
66,  Bevlsed  Code  1908. 

[2]  It  appears  to  be  the  general  rule  in  ac- 
tions to  foreclose  mechanics'  liens,  where 
the  work  was  to  be  for  a  certain  contract 
price,  that  no  bill  of  particulars  is  neces- 
sary. Montpeller  Light,  etc.,  Co.  v.  Steph- 
enson. 22  Ind  App^  176,  53  N.  B.  444;  Steph- 
enson T.  Ballard.  50  Ind.  176;  White  v. 
West,  27  Misc.  Bep.  397,  58  N.  7.  Sapp.  841 ; 
Menwl  T.  Tubbs,  51  Minn.  864,  68  N.  W.  663, 
1017.  17  U  E.  A.  815. 

[8]  This  general  rule  aroUee  to  part  of 
Parfet's  causes  of  action;  but,  as  to  a  part 
of  the  flrst  and  sixth,  we  are  of  opinion  that 
the  bank  was  entitled  to  more  definite  in- 
formation. The  flrst  Is  based  upon  an  agree- 
moit  that  he  was  to  be  paid  a  certain 
amount  per  month  and  his  eipenses.  The 
sixth  is  for  services  rendered  and  material 
famished.  These  expense  and  material 
Items  fall  within  tlie  mle  calling  for  detailed 
information. 

[4]  We  see  no  necessity  for  determlniug 
whether  it  should  be  secured  under  section 
66  or  6»,  Berised  Code  1908,  for  in  either 
event,  &  view  of  a  new  trial,  opportunity 
should  be  granted  to  i^iaintiff  Vaxtet  to  fur- 
nish this  InformatitHi  and  to  introduce  evi- 
dence to  miHwrt  it  It  Is  daimed  that  no 
Ilen  can  attach  for  the  so-called  ParfM  ex- 
pemse  account  of  91t900,  whidi  it  is  all«ged 
was  allowed  under  his  first  cause  of  actltm. 
The  totai  amount  allowed  Parfet  was  much 
smaller  than  claimed.  Much  evidence  was 
admitted  under  the  statement  that,  as  the 
trial  was  to  the  court,  it  would  admit  the  evl* 
dence  and  consider  only  that  which  it 
deemed  competent  For  these  reasons,  it  is 
impossible  to  ascwtain  the  Items  which  went 
to  make  up  the  ¥27,909.17,  for  which  Parfet 
was  decreed  a  lien.  We  might  assume  that 
this  amount  was  awarded  for  other  items 
than  this  expmse  account;  there  is  evidence 
to  sustain  this  assumption;  but  In  view  of  a 
new  trial,  fbr  other  reasons,  we  think  It  ctmi- 
petent  to  pass  upon  the  contention  concern- 
ing this  claim. 

[I]  The  complaint  alleges,  and  the  evt. 
dence  discloses,  that  plaintiff  Parfet  was  em- 
I^yed  as  sujterlntendent  engineer,  and 
draftsman,  in  the  construction  of  the  prop- 
erty, at  an  agreed  price  of  $250  per  month 
and  his  expenses.  Under  these  circumstanc- 
es, the  expenses  were  part  of  the  compensa- 
tW  to  be  paid  him  for  bis  work  trbll^  act- 


ing as  superlntendwt,  oi^eer,  and  drafts- 
man; therefore  it  is  Just  as  much  a  part  of 
his  compensation  as  the  $250  per  month  was. 
I^brandt  v.  Eberly,  86  Pa.  347.  In  consider- 
ing the  items  that  are  proper  to  be  Included 
in  this  expense  account  as  llenable  (In  view 
of  the  different  views  of  counsel),  it  is  proper 
to  state  that  they  should  be  limited  to  his 
expenses  as  superintendent,  draftsman,  or 
engineer  in  the  construction  of  the  property. 
R.  A.  G.  &  S.  M.  Co.  V.  Bouscher,  9  Colo.  385, 
12  Pac.  433. 

It  is  claimed  that  none  of  the  plaintiffs 
are  entitled  to  a  lien  against  the  property 
Involved;  or.  If  they  are,  they  are  inferior 
to  the  rights  of  the  bank.  The  facta  present- 
ing these  proposltUms  are  substantially  as 
follows:  Upon  December  3,  1902,  the  rail- 
way company  gave  a  mortgage  to  the  bank 
upon  all  of  its  property  to  secure  its  bonds 
in  the  sum  of  $250,000.  This  mortgage  was 
filed  for  record  In  the  office  of  the  county 
cleiic  and  recorder  of  Teller  county  Decem- 
ber 13, 1902;  the  bonds  were  sold;  the  mon^ 
realized  was  used  principally  in  paying  the 
expenses  of  extending  a  tunnel  and  laterals 
and  placing  railroad  tracks  thwein,  which 
one  or  both  at  the  defendants  (the  tunnel 
and  railway  companies)  were  engaged  in  do- 
ing. This  was  to  be  a  part  of  a  railroad 
to  be  constructed  by  the  railway  company. 
The  prospective  terminal  points  of  the  rail- 
road were  orii^le  &tek  and  Poeblo.  The 
tunnel  was  to  be  utilised  for  railroad  pur- 
poses. 

Prior  to  the  ezecutloix  and  reowding  of 
the  mortgage,  parfet  was  employed  as  super- 
intendent of  the  work  hy  the  rallmy  com- 
pany. In  this  capacity  he  performed  serv- 
ices in  snpointendlng  the  work  of  extending 
the  tunnd,  tn  connection  with  the  oonstruc- 
tion  of  the  railroad  commendog  In  Novembo', 
1902,  oontinuii^  to  March  10^  1904.  This 
was  at  an  agreed  price  of  $250  per  month 
and  his  expenses.  During  this  period,  he 
Incurred  considerable  expenses,  which 
unpaid,  as  well  as  the  greater  amount  of  the 
9250  per  month  agreed  upon.  On  March 
1904,  be  entered  into  a  written  agreement 
with  the  railway  company  to  construct  300 
feet  of  tunnel  at  a  apedfled  sum  per  foot 
Between  that  date  and  July  1,  1905,  he 
entered  Into  similar  ctmtracts  to  construct 
other  portions  of  the  tunnd,  including  sev* 
oral  laterals  omnectlng  with  the  main  tun- 
n^  during  which  period,  at  the  request  of 
the  railway  company,  he  furnished  materials 
and  supplies  which  were  used.  In  addition, 
he  also  performed  labor  and  services  In  con- 
structing the  raUroad  and  tunnel  in  the  way 
of  superhit^ding  such  work.  To  secure  and 
enforce  a  lien  for  the  amount  still  due 
for  services  rendered  and  material  furnished 
during  this  mtire  period,  the  plalntllf  Par- 
fet on  July  8,  1905,  filed  a  Ilen  statement  In 
the  office  of  the  county  deik  and  recorder  of 
Teller  count;.  Thva  la  abundant  teethnony 
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to  the  effect  that  there  was  no  cessation  of 
labor  on  the  tunnel  and  railroad  for  a  period 
of  30  days  from  prior  to  December  1,  1902, 
to  July  1.  1906. 

The  Morrell  Hardware  Company's  account 
la  for  material  and  sniH^lies  furnished  at 
different  stages  In  the  progress  of  the  work 
of  constructing  the  tunnel,  laterals,  and  rail- 
road; some  furnished  to  the  railway  and 
tonnel  companies  direct  and  some  furnished 
Parf  et  under  some  of  his  contracts.  The  last 
of  these  materials  appears  to  have  been 
fumlsbed  about  July  6,  1906,  at  which  date 
the  company  filed  Its  lien  statement  therefor 
In  the  office  of  the  county  clerk  and  recorder 
of  Teller  county. 

The  Summer  claim  Is  for  ore  cais  nld 
and  delivered  to  the  defendant  the  railway 
company  during  the  period  the  companies 
were  doing  work  under  the  direction  of  Par- 
fet,  aa  superintendent,  between  January  7, 
1908,  and  March  11,  1903.  The  last  item 
was  delivered  March  10,  1903. ,  Tills  plain- 
tiff's Uea  statement  was  filed  July  6,  1905, 
for  the  amount  claimed  to  be  due  him.  Both 
these  materialman  Introduced  testimony  to 
the  ^ect  that  there  was  no  cessatiMi  of  labor 
for  the  period  of  SO  days  between  the  com- 
moicement  of  the  work  on  or  before  Decem- 
ber 1,  lOOe,  down  to  July  1,  190S^  Nether 
the  railroad  nor  tunnel  bad  been  completed 
up  to  this  last-named  date,  nor  at  the  thne 
of  the  trial.  Tba  plaintifl  in  error  oontatds 
that  each  of  the  several  items  which  go  to 
make  np  the  amounts  inclnded  in  the  lien 
statements  can  only  be  regarded  as  having 
been  rendered  or  famished  under  separate 
and  distinct  contracts;  that  for  lien  purposes 
each  of  such  contracts  must  be  considered 
separate  and  distinct;  that  the  work  provid- 
ed to  be  dtme  under  each  must  be  considered 
as  a  separate  and  entire  structure  within  it- 
sdf  for  ffn  purposes  ot  our  Um  act;  that, 
when  thus  considered*  tbe  time  wiUiln  whidi 
to  file  a  lien  statonent  for  the  amonnt  dae 
under  each  contract  began  to  run  from  the 
date  each  contract  whs  completed— for  which 
reasons  none  of  tbe  Items  can  be  made  a 
basis  for  a  lien  against  the  property  of  the 
railway  and  tonnel  companies,  except  those 
contracted  for  in  1006,  and  that,  when  they 
are  thus  considered  as  standing  alone,  they 
cannot  be  made  U«u  superior  to  that  of  the 
mortgage  executed  Deconber  S,  1902,  and 
recorded  December  iSth  same  year. 

[B]  As  previously  stated,  the  evidence  dis- 
closes that  the  work  of  constructing  the  tun- 
nel and  railroad  was  practically  continuous 
from  the  time  the  work  commenced  on  or  be- 
fore December  1,  1902,  down  to  July  1,  1905, 
although  under  sundry  different  contracts 
and  arrangements.  But  the  agreed  state- 
ments of  fact  and  the  evidence  are  conclusive 
of  the  fact  that  It  was  all  In  furtherance  of 
9ne  general  design  and  intention  on  the  part 
of  the  railway  and  tunnel  companies,  viz., 
to  complete  as  one  stnictnre  a  railroad  and 


tunnel,  which  tonnel  was  to  be  a  part  of  the 
railroad  system;  that  the  entire  structure, 
when  completed,  was  to  be  a'  railroad  be- 
tween Cripple  Creek  and  Pueblo.  This  was 
what  the  railway  company  was  Incorporated 
for.  It  was  agreed  that  this  was  tbe  object 
of  Its  Incorporation;  but  even  If  we  Ignore 
this  general  design  and  intention  of  the  par- 
ties, and  limit  our  con«tderation  to  tbe  ton- 
nel Itself  (In  which  practically  all  this  work 
was  done),  we  are  driven  to  the  game  con- 
clusion. It  was  not  planned,  as  mining  tun- 
nels ar^  to  be  run  for  a  certain  dlstnnce  at 
one  tlm^  with  the  possiblU^  that  it  mtisht 
be  run  a  furtber  distance  at  some  future 
time,  if  desired  by  Its  owners,  depending  up- 
on many  conditions  and  drcnmstaticea:  but, 
to  the  contrary,  the  completion  of  this  tunnel 
in  its  entirety  was  planned  for  at  the  time 
thia  work  was  commenced  by  Parfet  It  was 
to  be  constructed  for  railroad  purposes  in 
order  that  a  railroad  could  run  between  cer- 
tain points  passing  throuj^  It  Without  its 
completion,  tbe  objects  for  whicb  it  was  be- 
ing constructed  could  not  be  accomplished; 
the  laterals  in  connection  therewith  were  also 
thus  planned  as  a  part  tliereof,  as  Parfet 
states  in  his  testimony  when  asked:  *Hi. 
Mr.  Parfet,  what  was  tills  drift  and  laterals 
ran  for.  If  anything,  aside  from  the  constroc- 
ti<Hi  of  the  railroadT  A.  Bon  as  feeders  Cor 
the  main  line,  to  get  business  for  tike  msin 
line  of  the  raOroad."  This  line  of  testimony 
stands  uncontradicted;  when  the  facts  are 
summed  up  In  th^  mtlrety.  If  we  apply  Qie 
role  to  the  aiUre  pn^osed  railroad  or  Undt 
it  to  that  portion  Inclnded  in  tbe  tunnel  and 
its  laterals,  the  result  Is  the  same.  Tb^ 
were  all  planned  and  bebig  constrained  ss 
an  entirety,  ss  one  stmcture;  the  lesser  In- 
cluded in  tile  greater.  The  tects  are  quite 
similar  to  those  In  Brooks  t.  Burlington  & 
Sonthweston  B.  Co.,  101  U.  8.  44S,  2S  L.  Dd. 
1067,  where  a  similar  conduskm  was  readi- 
ed. When  the  property  is  thus  ascertained 
to  be  one  structure  or  identity,  we  And  noth- 
ing  in  our  mechanic^  Uen  act  whidi  requires 
that  the  work  done  under  each  contract  be 
considered  as  a  s^Hirate  structure  for  tile 
purposes  of  the  act;  but,  to  the  contrary,  the 
act  throughout  contemj^ates  that  different 
portions  or  parts  of  tbe  work  will  be  done  by 
different  contractors,  and  that  each  may 
bave  a  lieu  upon  the  entire  property  for  the 
amount  of  his  claim,  for  the  work  done  upon 
or  material  furnished  for  a  portion  of  the 
whole.   Section  4027.  R.  S.  1908. 

This  court  has  heretofore  held,  under  sec- 
tion 4027,  supra,  that  where  the  contract  is 
for  the  construction  of  a  part  of  a  railroad 
or  for  materials  furnished,  used  In  construc- 
Ing  a  part  only,  the  claimant  Is  KitlUed  to 
a  lieu  upon  the  entire  road.  Barnes  et  al.  v. 
C.  S.  &  C.  G.  D.  By.  Co.,  42  Oolo.  461,  94  Paa 
570.  We  also  held  under  the  former  act, 
wfal^  was  quite  similar  to  section  4027,  su- 
pra, where  Qie  contract  was  for  tbe  constrn<> 
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tion  of  a  fldme  klong  the  Htae  of  a  cankl,  that 
this  gave  a  lien  apon  the  entire  canal  as  be- 
tween the  lien  claimant  and  the  owner. 
Jarvis  et  rL  y.  State  Bank  of  Fort  Morgan 
et  aL.  22  Colo.  S0&,  45  Pac  605,  5S  Am.  St 
Rep.  129.  These  principles  are  applicable 
bexB.  As  between  the  lien  dalmants  and  the 
owners,  the  liens,  If  valid,  attach  to  the  en- 
tire property.  Brooks  t.  Burlington  &  S.  W. 
B.  Co.,  101  n.  S.  44S,  25  L;  Bd.  1057;  Steger 
r.  Arctic  BefrlgeratlDg  Co.,  80  Tenn,  463,  14 
S.  W.  1087,  11  L.  R.  A  680;  Oreer  v.  Cache 
YaUer  Canal  Oa,  4  Idaho,  280,  88  Pac.  653, 
95  Am.  8t  Bep.  68 ;  2  Jones  on  liens,  S  1619; 
Bolsot  on  Mechanics*  Liens;  }  190;  Phillips 
on  Mechanics'  Liens  (8d  Bd.)  t  202;  Nellson 
et  aL  T.  Iowa  Eastern  Railroad  Go.,  61  Iowa, 
184, 1  N.  W.  434.  33  Am.  Rep.  124. 

{7]  8ectl<»  4033,  B.  8.  1908,  In  part  reads: 
***  *  *  All  sach  lien  statements  claimed 
for  labor  and  work  by  the  day  or  piece,  but 
wlthont  fnmlsblng  material  therefor,  mnst 
be  flled  for  record  after  the  last  labor  for 
^Ich  the  Ken  claimed  has  been  performed 
*  and  at  any  time  before  the  expiration  of 
one  month  next  after  the  completion  of  the 
btdlding,  stmctnre  or  other  improrement;  all 
Urn  stat^ents  of  all  other  subcontractors 
and  of  all  matarlalm^k  whose  claims  are 
eltlur  entirely  or  principally  for  materials, 
machinery  or  other  flxtores,  must  be  flled 
tar  record  aftw  the  last  labw  la  performed 
or  the  last  matulal  famished  for  which  the 
lien  la  dalmed  anA  at  any  time  before  the 
expiration  of  two  months  next  after  the  com- 
pletion of  sach  building,  structure  or  other 
ImjirOTeaient,  and  the  lien  statements  of  all 
other  principal  contractors  must  be  flled  for 
leoord  as  aforesaid  After  the  completion  of 
their  respective  contracts  and  at  any  time 
within  three  months  next  after  the  comple- 
tion of  the  building,  structure  or  other  Im- 
jnoranent.**  This  section  (which  Is  different 
from  the  former  act)  la  sdf-oQilanatory  ot 
the  fact  that  the  UeoB  were  not  flled  too  early 
or  too  lata  They  were  flled  after  the  con- 
tract was  perfbrmed  or  the  matwial  famish- 
ed for  which  the  lien  was  claimed,  and  be- 
fore the  completion  of  the  stmctnie:  As 
prerlonsly  stated,  there  bad  been  no  cessa- 
tion <tf  labor  thereon  from  the  time  the  flrst 
wOTk  commenced  nnder  ISr.  Parfet  ontll  the 
date  the  llena  were  filed.  This  section  does 
not  require  that  they  wait  until  the  property 
Is  completed;  that  time  might  never  arriva 
Rice  T.  Rhone.  49  Colo.  41,  111  Pac.  686; 
Lookout  Lbr.  Co.  t.  Mansion  Hotel  &  Belt 
RaUway  CO.,  109  N.  a  658,  14  S.  E.  35 ;  Le- 
vert  V.  Reed,  54  Ala,  528;  Toung  v.  The  Or- 
pheus, 119  Mass.  179;  Davie  v.  Miller,  130 
U.  S.  284.  9  Sup.  Ct  560,  32  L.  Ed.  982;  Hun- 
ter V.  Truckee  Lodge,  14  Nev.  24 ;  Baldrldge 
V.  Morgan  et  at.,  15  N.  M.  249,  108  Paa  842, 
Ann.  Cas.  1912C,  837. 

[>]  Section  4030,  B.  S.  1908,  reads  in  part: 
"All  liens,  established  by  virtue  of  this  act 
shall  rtiiUe  ba^  to  the  tline  of  the  commoice* 


ment  of  work  under  the  contract  between  the 
owner  and  the  flrst  contractor,  or.  If  said 
contract  be  not  in  writing,  then  such  Hens 
shall  relate  back  to  and  take  Effect  as  of  the 
time  of  the  commencement  of  the  work  upon 
the  structure  or  Improvement,  and  shall  have 
priority  over  any  and  every  lien  or  Incum- 
brance BUtMeqnently  Intervening,  or  which 
may  have  been  created  prior  thereto,  but 
which  was  not  then  recorded,  and  of  whidi, 
the  lienor,  under  this  act,  did  not  have  afr 
tual  notice." 

The  flrst  contract  with  Parfet  as  super- 
intendent is  not  shown  to  have  been  in  writ- 
ing. None  of  the  contracts  are  shown  to  have 
ever  been  recorded;  and  none  of  the  provi- 
sions of  section  4029,  B.  S.  1908.  were  ever 
complied  witiL  If  the  flrst  contract  with 
Parfet  is  to  be  construed  as  a  contract  witik  , 
a  contractor  within  the  meaning  of  section 
4030,  supra,  then  he  commenced  construction 
under  it  In  Novendwr,  1902.  or  at  least  on  or 
before  December  2,  1902.  It  we  accept  this 
position  as  correct,  all  these  Hens  would  re- 
late back  to,  and  take  ^ect  as  of,  that  date.  ■ 
If  this  construction  itf  his  contra(!t  is  not  ear- 
rect  and  it  was  not  a  contract  with  a  oon- 
tractor  wlttdn  the  meaning  of -  this  section, 
but  while  acting  as  snperlntoident  he  was 
the  agent  of  the  companies,  and  they  wm  In 
this  manner  engaged  In  the  constructiott  of 
the  work,  then,  under  this  section,  the  liens 
would  ]»late  back  to  and  take  effect  as  of 
the  date  of  the  cwunencement  ot  ttte  votk 
by  the  companies,  under  him  as  superintend- 
ent This  was  <m  or  beAne  December  2, 1902, 
and  prior  to  the  date  of  the  executton  or 
recording  of  the  mortgage,  hence,  accepting 
either  position  as  correct,  the  result  la  the 
same;  and,  nnder  section  4030,  the  liens  an- 
tedate the  date  of  the  ezecatlon  of  the  mort- 
gage, whldi,  by  stlpalatl<ni,  la  shown  to  have 
been  December  S,  1902 ;  the  date  when  It  ms 
flled  for  record  was  December  18,  U02— f or 
which  reasons  the  Uens  became  prior  In  time 
upon  this  proper^.  This  oondnston,  which 
is  in  harmony  with  the  flndlngs  of  the  trial 
court,  makes  unnecessary  any  consideration 
of  the  contention  pertaining  to  the  after-ac- 
quired property  clause  In  the  mortgage,  where 
the  property  was  partially  brought  Into  ex- 
istence by  the  lien  claimants. 

[I]  Over  the  obJectlMis  of  the  defendant 
the  plalntUEs  were  allowed  to  introduce  in 
evidence  their  Judgments  secured  by  default 
against  the  railway  and  tunnel  companies. 
It  is  claimed  that  this  was  prejudicial  error. 
We  cannot  agree  with  this  contention. 

[16]  In  an  action  by  a  subcontractor  or 
materialman  to  foreclose  his  lien,  the  origi- 
nal contractor  must  be  made  a  party  to  the 
suit  The  claim  mnst  be  adjudicated  and  es- 
tablished against  ,  the  contractor  in  favor  of 
the  subcontractor  or  materialman.  Charles 
V.  Hallack  Lbr.  Co.,  22  Colo.  288,  43  Pac.  54S ; 
Davis  V.  Mouat  Lbr.  Co.,  2  Colo.  App.  381, 
81  Fac.  187;  XBst^  t.  twnber  Oo,  4  Colo. 
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App.  les,  84  Pftc.  1118;  Harean  t.  Stanley. 
5  Colo.  App.  886,  88  Fac.  395;  Clayton  t. 
Farrar  Lbr.  Oo^  119  Oa.  87«  46  S.  EL  723; 
Vzedand  v.  BRlaworth  et  at,  71  Iowa,  847, 
S2  N.  W.  874.  Where  there  la  a  mortgage 
upon  the  p^Vfcxtyy  and  the  mortgagee  la 
made  a  party,  the  same  rule  would  apply  In 
requiring  that  the  owner  be  made  a  puty  to 
the  salt.  In  ordw  for  these  plaintiffs  to  re> 
cover,  It  was  necessary  ft>r  them  to  show,  In 
order  to  bind  the  mortgagee,  not  only  that 
the  owners  were  Indebted  to  them  in  the 
amount  alleged  In  the  petition,  but  that  the 
same  was  the  kind  of  Indebtedness  which 
would  sustain  a  lien  against  the  property 
sought  to  be  held,  and  both  facts  must  be  es- 
tablished against  the  owners.  It  must  be  ad* 
indicated  In  this,  or  have  been  In  some  other 
case  aa  between  them.  Where,  as  In  this 
case,  the  contention  is  between  two  rival 
claimants  to  the  property,  to  wit,  Uea  claim- 
ants and  mortgagee,  it  was  necessary  for  the 
plaintiffs  to  establish  their  claims  against 
the  owners.  The  Judgments  were  competent 
evidence  to  show  that  the  claims  bad  been 
establlabed  against  the  owners. 

[11]  They  were  estopped  from  denying 
tbelr  validity.  It  was  conclusive  against  them 
that  the  personal  liability  had  been  estab- 
lished. This  estops  them  from  thweafter 
disputing  the  claim.  Missoula  Mercantile  Oo. 
V.  O'Donnell,  24  Mont  66,  60  Pac.  694,  991; 
Batchelder  v.  Rand,  117  Masa  176.  There 
are  reaaona.  for  the  rule  which  requires  this. 
To  illustrate:  Suppose  that  service  had  not 
been  made  upon  the  railway  company  and  no 
adjudication  bad  against  It;  that  the  action 
had  proceeded  against  the  mortgagee;  that 
the  liens  were  established  as  against  it,  and, 
in  order  to  prevent  foreclosure,  it  paid  the 
indebtedness,  and  upon  foreclosure  of  its 
mortgage  it  then  sought  to  have  the  amount 
paid  the  Hen  claimants  added  to  Its  lien, 
and  In  this  manner  be  subrogated  to  the 
rights  of  the  lien  claimants;  that,  In  an- 
swer to  such  petition,  the  owner  denied  the 
indebtedness  or  alleged  that  a  part  of  the 
Indebtedness  bad  been  paid  prior  to  the  en- 
try of  the  Judgment ;  and  that  it  had  never 
had  its  day  in  court  'concerning  it  In  such 
case  it  could  not  be  estopped  from  so  doing, 
for  the  reason  that  the  claim  had  never  been 
established  against  it  This  reason  for  the 
general  rule  is  apparent  la  most  all  cases,  if 
a  subcontractor  establishes  his  Hen  against 
the  property,  and  the  owner  is  compelled  to 
pay  It  pf  not  owing  the  principal  contractor 
the  amount),  he  has  recourse  upon  him,  but 
must  be  furnished  with  an  adjudicated  claim 
between  the  two  contractors,  and  not  with  a 
mere  open  account  We  think  the  Judgments 
competent  for  the  purpose  of  showing  that 
such  claims  had  been  established  against  the 
owners  of  the  property.  It  was  conclusive 
against  the  owners,  and  was  likewise  con- 
clusive against  the  mortgagee  of  that  fact  to 
wit  that  the  claim  had  been  adjudicated 
Bgalns*  the  owner. 


[fl]  In  preaoitfaig  its  ftUeeed  deceases, 
the  bank  attempted  to  i^ve  that  a  part  of 
the  alleged  Indebtedness  covered  fax  the  Par- 
f  et  defitnlt  Judgment  liad  been  paid  prior  to 
the  time  the  Judgment  was  secured,  and 
prior  to  the  date  that  bis  salt  ms  Instl- 
tuted.  All  thia  line  of  testimony  was  exdud- 
ed  upm  the  theory  that  the  Judgmmt  was 
conclusive  of  these  facta,  and  could  not  be  im- 
peached by  thejnnk.  except  uptm  aUegatloDS 
and  proof  itf  fraud  and  collnslon  between  the 
parties  to  the  Judgment  Many  authoiitleB 
are  dted  to  show  that  Judgments  cannot  be 
otherwise  attacked.  In  considering  this  gues- 
tlon,  it  Is  neoessary  to  take  Into  considera* 
tlon  the  parties,  the  pleadings,  and  record  aa 
they  existed  at  the  time  this  tMtlmony  was 
offered.  The  plaintiff  Parfet  instituted  his 
action  to  forei^ose  a  mechanic's  lieu,  making 
as  parties  defendants  the  owners  of  the  prop- 
erty and  the  mortgagee  representing  an  in- 
terest therein.  His  complaint  alleges  that 
he  performed,  services  and  famished  mate- 
rials in  the  construction  of  the  property,  for 
which  the  owners  owed  him  a  certain  amount 
which  had  not  been  paid;  that  he  was  en- 
titled to  a  lien  therefor,  etc.  These  were  the 
all^tlona  In  the  complaint  which  the  bank 
was  summoned  to  answer,  and  which  it  did 
within  the  time  allowed.  In  Its  answer,  It 
pleaded,  as  a  defense,  payment  by  the  own- 
en  to  Parfet  of  a  part  of  this  indebtedness. 
In  bla  replication  to  this  answer,  Parfet  de- 
nied the  allegation  of  payment  This  was 
the  condition  of  the  pleadings  when  the  evi- 
dence was  offered.  It  will  be  observed  that 
no  Judgment  against  the  owners  was  plead- 
ed; hence  the  mortgagee  bad  no  opportunity 
by  answering  any  pleading  to  attack,  for 
fraud  or  collusion,  the  validity  of  the  judg* 
ment  between  Parfet  and  the  owners ;  but  If 
coimsel  are  correct,  regardless  of  these  facts, 
upon  account  of  the  owners  allowing  a  de- 
fault Judgment  to  be  taken  against  tbem,  tbe 
bank  is  precluded  from  presenting  a  defense 
which  la  made  a  direct  issue  by  tbe  plead- 
ings between  it  and  Parfet  If  this  Is  tbe 
correct  rule.  In  this  class  of  cases  a  portion 
of  the  issues,  as  made  up  by  the  pleadings, 
might  or  might  not  be  Issues  upon  which 
evidence  could  be  received  at  tbe  time  of  the 
trial,  depending  upon  whether  certain  other 
defendants  might  or  might  not  allow  default 
Judgments  to  be  taken  against  them.  We  do 
not  think  this  reasoning  sound,  but  are  of 
opinion  that  the  fact  that  the  owners  al- 
lowed Judgments  to  be  taken  by  default 
against  them  did  not  preclude  tbe  mortgagee 
from  showing  that  a  part  of  this  alleged  in- 
debtedness bad  been  paid  prior  to  the  time 
the  suit  was  brought  If  the  bank  could 
show  this,  then  the  Judgment  was  in  law  a 
fraud  as  against  it  The  Issues,  as  made  up^ 
involved  the  payment  of  a  part  of  the  in- 
debtedness; the  ruling  was  that,  upon  ac- 
count of  the  default  Judgment  against  the 
owners,  the  bank  was  not  ratltled  to  offer 
evidence  to  rastoln  Oils  defease^  tox  the  tM» 
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■on  tbat  tbe  ownon  bad  not  seat  fit  to  de- 
fend the  action,  although  the  bank  bad  sought 

to  do  BO. 

In  Brooke  t.  Burlington  &  Soattaweetem 
R.  Co.,  101  U.  S.  443,  26  U  Ed.  1057,  it  was 
beld  tbat  Judgments  in  favot  of  snbcontrao 
tors  against  the  owners  are  not  concluslTo 
as  to  tbe  validity  ot  the  Uen  against  a  mort. 
gagiee  not  a  party  to  the  action.  We  gather 
this  from  the  following  language  In  the  opin- 
ion: "It  is  also  to  be  observed  that  CHara 
&  Co.  and  Wells,  French  &  Co.  had  both  com- 
menced l^al  proceedings  in  the  proper  courts 
of  tbe  state  to  establish  their  ll^is  before 
the  present  foreclosure  suit  was  begun  by  ap- 
pellants, and  that  In  those  courts,  after  a 
contest  with  the  railway  company,  Judgments 
were  rendered  establishing  their  Hens,  and  it 
was  after  this  tbat  they  were  made  defend- 
ants to  the  present  foreclosure  suit  To  these 
proceedings,  Barnes,  tbe  principal  contractor, 
and  the  railway  company  were  parties ;  and 
we  take  it  for  granted  tbat  as  against  them 
the  Judgment  of  the  state  court  establishes 
the  validity  of  tbe  Hen.  Tbe  appellauts,  be- 
ing DO  party  to  these  proceedings,  are  not 
bound  by  that  Judgment,  and  both  tbe  valid- 
ity of  tbe  lien  as  against  them,  and  whether 
tbe  Hen,  If  valid,  is  paramount  to  tbat  of  the 
mortgage,  are  the  questtons  for  considera- 
tion here." 

In  Sargent  v.  Salmond  et  al.,  27  Me.  530, 
at  page  647,  it  was  held  that  a  Judgment  Is 
evidence  of  tbe  amount  of  indebtedness  be- 
tween the  parties  to  it,  but  Is  not  binding  as 
to  third  pei*8ou8  not  parties  or  priv  ies  there- 
to. A  creditor  of  Salmond,  after  baring  ob- 
tained a  Judgment  against  him,  sought  to  re- 
cover, in  satisfaction  of  bis  Judgment,  cer-. 
tain  real  estate  which  It  was  alleged  belong- 
ed to  the  defendant  Salmond,  but  was  beld 
in  the  name  of  Mary  P.  Salmond.  In  tbe 
latter  action  she  sought  to  attack  the  valld- 
117  of  the  indebtedness  upon  which  the  Judg- 
ment was  rendered.  It  was  held  she  had 
that  right  In  commenting  upon  this  phase 
of  the  case,  the  court  said:  "Tbe  Judgment 
Is  evidence  against  William  Salmond,  the 
debtor  therein,  of  the  amount  of  Indebted- 
ness; but  it  Is  not  binding  against  the  other 
defendant  who  was  not  a  party  to  the  Judg- 
ment or  tbe  suit  In  which  it  was  rendered. 
She  Is  entitled  to  Imiwach  it  In  this  suit, 
commenced  for  the  purpose  of  affecting  her 
personally,  or  the  Interest  In  the  property, 
which  she  claims  as  belonging  to  her.  If  she 
bas  received  property  of  the  other  defendant 
fraudulently  as  against  the  creditors  of  tbe 
latter,  she  cannot  be  bound  to  restore  it  be- 
yond an  amount  sufficient  to  cover  the  Just 
and  legal  claims  of  creditors.  When  tbe  bill, 
answers,  and  proof  are  considered,  it  satis- 
factorily appears  that  the  complainant  tocA 
Judgment  against  William  Salmond  for  a 
sum  larger  than  that  to  which  he  had  a  Just 
and  1^1  claim,  and  it  does  not  conclade  the 
defutdant  Mary  P.  Salmond." 

la  Uoatgaamy  et  aL  t.  BbA  et  aL,  8 


Tenn.  Ch.  660,  at  pages  663,  664,  It  was  beld 
that  a  bona  fide  purchaser  of  land  may  suc- 
cessfully contest  a  claim  of  the  creditor  of 
the  vendor  by  virtue  of  mechanics'  liens  fixed 
by  attachment  and  Judgment  by  showing  that 
the  lien  debt  had  been  paid  before  the  sale 
and  Judgment  In  commenting  upon  this 
subject,  the  court  in  part  said:  "Tbe  case 
before  ns  is  that  of  a  third  person,  who  is 
seeking  to  avoid  the  effect  of  tbe  Judgment 
of  a  Justice  on  realty,  the  title  to  which  was 
acquired  by  such  third  person  previous  to 
the  rendition  of  the  Judgment  It  Is  not  ex- 
actly a  collateral  attack  on  the  Judgment 
It  Is  rather  the  assertion  of  a  right  wbicb. 
the  bill  insists,  should  not  be  affected  by  the 
Judgment  And  the  question  Is  not  so  much 
tbe  Invalidity  of  the  Judgm«it  as  of  the 
complainant's  right  to  contest  with  the  de- 
fendants, as  between  them,  facts  which  the 
defendants  may  claim  as  settled  in  their 
favor,  against  Long,  by  the  Judgment  As  a 
general  principle,  a  transaction  betwem  two 
parties  in  a  Judicial  proceeding  will  not  be 
binding  on  a  third  party.  •  •  •  'It  would 
be  unjust  to  bind  any  i>erson  who  could  not 
be  admitted  to  make  a  defense,  or  to  exam- 
ine witnesses,  or  to  appeal  from  a  Judgment 
he  might  think  erroneous ;  and  therefore  the 
depositions  of  witnesses  In  another  cause  in 
proof  of  a  fact  the  verdict  of  a  Jury  flndbig 
tbe  fact  and  the  Judgment  of  the  court  upon 
facts  found,  although  evidence  against  the 
parties  and  all  claiming  under  them,  are  not, 
in  general,  to  be  used  to  the  prejudice  of 
strangers.'  •  •  •  Accordingly,  it  bas 
been  held  that  a  mortgagee  of  land  is  not 
estopped  by  a  Judgment  lii  an  action  be- 
tween his  mortgagor  and  a  prior  mortgagee, 
rendered  after  the  execution  of  the  second 
mortgage,  but  may  litigate  the  amount  due 
upcm  tbe  mortgage,  notwithstanding  the  prior 
Judgment.  Campbell  v.  Hall,  16  N.  Y.  575. 
•  •  ♦  The  complainants  have  the  right, 
therefore,  to  contest  with  the  successful  liti- 
gant those  matters  which  bear  upon  tbeir 
rights,  Jnst  as  if  no  such  Judgment  had  been 
rendered.  And  they  liave  proved  by  Long 
himself  tbat  the  defendants'  debt  so  far  as 
it  could  claim  to  be  a  mechanic's  lien  on 
their  land,  was  paid  before  the  attachment 
suit  was  Instituted.  ♦  •  •  The  burden  of 
proof  is  thus  thrown  ui>on  tbe  defendants, 
as  between  them  and  complainants,  to  show 
affirmatively  the  existence  of  a  mechanic's 
lien  for  any  portion  of  the  debt  claimed." 

In  Clark  et  aL  v.  Moore,  64  lU.  273,  it  was 
held  that  where  certain  lien  claimants  had 
not  been  made  parties  to  a  foreclosure  under 
mechanics'  liens  by  others,  and  where  prop- 
erty had  been  sold  thereunder  at  an  Inade- 
quate price,  on  application  by  them  the  court 
was  Justified  In  setting  the  former  sale  and 
decree  aside;  that  by  tbe  decree  and  sale 
the  other  Uen  claimants  bad  acquired  no 
right  that  barred  or  precluded  those  not  made 
parties  from  asserting  their  rights;  that, 
when  the  decree  and  sale  were  set  aside,  the 
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Other  Uen  dalmontai  mn  theu  at  liberty  to 
contest  the  ammmt  or  nlidlty  of  any  or  all 
of  the  Hens  being  asserted  against  the  pnih 
erty  precisely  as  they  could  hare  done  had 
they  been  parties  to  the  first  proceeding; 
that  if  the  allowance  was  too  large  In  faror 
ot  any  one  of  the  plaintlffii,  and  «idanga%d 
any  portion  of  the  other  daims,  they,  for 
their  own  protection,  bad  the  nnqnestifnied 
right  to  resist  and  bare  it  reduced  to  Its  just 
and  ftilr  amonnt  Just  the  same  as  though  the 
former  Judgment  had  not  been  rendered; 
that  the  finding  of  the  court  In  the  first  de- 
cree was  not  conclnslTe  against  those  not 
then  parties  to  the  action.  The  same  rule 
Is  announced  tn  Bolsot  on  -Mechanics'  lAeoB, 
I  ©70. 

In  Early  t.  Albertson,  2  Wkly.  Notes  Cas. 
(Pa.)  368.  It  was  held  that  terre  tenants 
should  always  have  an  opportunity  to  de- 
fend against  the  Tslldl^  of  lien  claimants. 

In  Field  T.  OberteutTer,  2  Phlla.  (Pa.)  271. 
at  page  273,  it  was  held  that  the  amonnt  of 
a  Judgment  confessed  on  mechanics'  Uen 
claims  is  not  conclusive  against  an  auditor 
of  the  court  In  mHicing  his  report  for  Its  dis- 
tribution, where  the  defendant's  real  estate 
had  been  BtAd  at  sheriff's  sale,  and  the  funds 
paid  Into  court  In  passing  upon  this  sub- 
ject, the  coart  said:  "We  agree  with  the 
auditor  that  the  Judgment  confessed  upon 
the  dalm  filed  ought  not  to  have  been  deemed 
concIoslTe  evidence  of  the  sum  due ;  but  no 
case  could  better  Illustrate  the  proprle^  of 
this  decision  than  that  whldi  has  given  rise 
to  the  exception.  For  It  aiH>ears  plainly,  on 
the  auditor's  Inveetlgatlon,  that  the  Judgment 
bad  been  advisedly  confessed  for  a  much 
larger  sum  than  was  due  as  a  mechanics' 
claim  under  the  Acts  of  Assembly." 

\nthout  approving  or  disapproving,  as  a 
whole,  the  rulings  in  the  cases  last  cited,  we 
thlnh,  as  stated  In  the  last  case,  that  the 
facts  here  are  also  of  that  class  which  gives 
rise  to  the  exception.  This  record  discloses 
that  Mx.  Parfet  was  one  of  the  promoters,  as 
well  as  one  of  the  original  stockholders,  of 
the  railway  company;  tliat  he  was  Its  first 
superintendent  of  construction;  be  testified 
that  certain  gmtlemen  would  become  inter- 
ested therein  only  on  condUlon  that  he  be 
selected  In  such  capacity;  that,  as  the  rep- 
resentative of  the  company,  he  disbursed  In 
construction  a  lai^  amount  of  the  money 
received  from  the  sale  of  the  bonds  repre- 
sented by  the  plaintiff  In  &rtoT.  Under  such 
drcumstances,  without  making  Intimation 
that  ther^  is  anything  wrong  with  the  amount 
of  Mr.  Parfet's  claim,  or  that  there  is  any 
fraud  or  collusion,  where,  as  here,  It  is  made 
an  Issue  by  the  ladings,  we  think  that  the 
bank  should  hare  tb»  opportunity  to  defend 
against  any  and  all  porthms  of  the  claim; 
and  if  payments  have  been  made^  as  Its 
pleadings  alleged,  It  shonld  have  the  ri^  to 
show  these  facts,  regardless  of  the  dtfault 
Judgnnnt  entered  against  tba  owners.  This 


Pflndple  Is  recogniaeA  tn  G<»don-Ttew  Co. 
V.  Loomer.  60  Cola  409.  IIS  Pac  717.  A 
purcliaser  had  acquired  from  tfie  decedent's 
heirs  certain  real  estate  wbidt  might  be  Jeop- 
ardized by  the  allowance  of  certain  dainis 
against  the  estate;  fbr  that  reason  we  held 
Uiat  be  had  the  right  to  intervene  and  de- 
fend against  the  Haims. 

That  portion  of  the  decree  fixing  the 
amouDt  of  their  dalms  and  dedartng  them 
Hens  upon  the  prop^ty,  indnding  the  order 
of  their  rank  or  dass  in  favor  of  the  lOaln- 
tUBR  John  T.  Plummer  and  the  Morrell  Hard- 
ware Company,  as  between  themselves  and 
the  plaintiff  Parfet,  and  as  against  the  de- 
fendants, is  affirmed.  For  the  reasons  stat- 
ed, the  Judgment  In  favor  of  the  plaintiff  J. 
M.  Parfet  is  reversed,  and  the  cause  as  be- 
tween him  and  the  bank  Is  remanded  for  a 
new  trial,  upon  the  questions  only  of  the 
amount  due  him,  Indudlng  the  qnestion  of 
payments,  and  what  Items  are  llaiable  under 
his  expense  account,  In  harmony  with  the 
views  herein  ^pressed;  the  ultimate  decree 
rendered  to  Indnde  an  order  of  foredosure 
In  favor  of  the  plaintiff  Plummer  and  the 
Morrell  Hardware  Company,  similar  to  the 
former  decree  in  this  respect.  Itie  i^&lntlff 
In  error  will  recover  one-half  of  Its  costs  for 
this  writ  of  error  against  the  defendant  In 
error  Parfet;  the  defendants  in  error  Plum- 
mer and  the  Morrell  Hardware  Company  will 
recover  their  costs  upon  this  writ  of  error 
against  the  plaintiff  in  error. 

Affirmed  in  part  Reversed  and  remanded 
In  pact. 

OAMraSLL,  O.  2.,  not  partlc^tlns. 

GABBBRT,  J.  (dissenting  In  part).  I  cni- 
cnr  In  the  revtfsal  of  the  Judgmoit  nt 
trial  court  but  dissent  from  so  mndi  of  the 
oidnion  as  holds  that  the  lien  daimants  ariB, 
or  may  be^  eiUltied  to  any  reliaC  giving  than 
rights  In  the  property  involved  superior  to 
that  of  the  mortgagee.  Tlie  liens  of  claim- 
ants cannot  rdate  batA  to  the  Inception  of 
the  work  In  December,  1902,  except  it  be  up- 
on the  theory  that  the  work  done  and  ma- 
terials furnished  between  that  date  and  July, 
1905,  was  In  furtherance  of  one  general  de- 
sign on  the  part  of  the  railway  and  tonnd 
companies  to  complete,  as  one  stmctnre^  so 
much  of  the  tonnd  and  railway  as  was  com- 
pleted ma  the  latter  date  niere  Is  not  the 
slightest  testimony  to  Indicate  any  audi  de- 
sign. On  the  contrary,  In  my  (^ntoOt  U  is 
clear  from  the  testimony,  pleadings,  and 
agreed  statement  of  facts  that  the  of 
constructing  a  railroad  and  tunnel,  during 
the  period  for  whldi  the  respective  Hens  are 
claimed,  was  not  one  entire  undertaking,  con- 
tinuous^ and  onlntarmptedly  followed  ap  as 
one  piece  of  work,  and  carried  <m  in  ftiEthei^ 
ance  ot  one  goieral  design;  but  that  the 
work  prosecuted  daring  this  p«lod  was  on  a 
■erieo  of  disconnected,  sevaratib  and  dlsttnct 
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strnctiucB  or  ImproTements,  conatructed  el< 
tfaer  by  the  ownen  or  by  contractors  under 
separate  and  distinct  contracts;  and  that  the 
materials  furnished  were  under  seixirate  and 
distinct  coDtiacta,  corresponding  in  point  of 
time  with  the  periods  daring  which  these 
separate  and  disconnected  portions  of  the 
tunnel  and  railway  were  constructed.  Soch 
being  the  facts,  It  follows,  on  iffiBClple  and 
authority,  that  where  labor  or  materials  are 
furnished  under  separate  and  distinct  con- 
tracts, for  the  construction  of  separate  and 
distinct  portions  of  a  tunnel  or  railway,  a 
lien  statement  must  be  filed  for  what  was 
done  or  furnished  under  each  contract,  with- 
in the  statutory  period  after  its  completion. 
27  Cyc  144;  Sweet  et  aL  v.  James,  2  R.  I. 
270;  Hobkirk  r.  Portland  B.  B.  aub.  44  Or. 
G06,  76  Pac.  770;  King  et  al.  v.  Shlp-BuIIdlng 
Co.,  GO  Ohio  St  320,  34  N.  E.  436;  Nye  et  al. 
V.  Bergcr,  62  Neb.  758,  73  N.  W.  274;  Uver- 
inore  t.  Wright,  83  Mo.  31. 

Applying  this  rule,  it  is  apparent  that  nei- 
ther of  the  liens  claimed  can  be  enforced  as 
superior  to  the  mortgage  lien  of  the  bank. 


LOTH  T.  LOTH'S  DSTATBL 
(Sapteme  Court  of  Colorado.    Feb.  8^  1018.) 

DlTOBOl  (I  820*)— RlOHI  TO  AlABBT. 

Undw  ReT.  St  1908,  1  2122,  providing 
that;  during  a  period  of  one  year  from  the 
anting  of  the  divorce  decree,  neither  party 
shall  be  permitted  to  remarry,  and  Bectlon  4166 
providing  that  all  marriages  contracted  with- 
out the  state,  which  are  valid  by  the  laws  of 
the  oonntiT  in  which  they  are  contracted,  shall 
be  vaUd  in  all  the  courts  within  this  state, 
a  marriage  contracted  In  New  Mexic<^  where 
it  was  valid  between  reudents  of  this  state 
within  one  year  from  the  granting  of  the  de- 
cree ot  divorce  between  one  of  such  parties  and 
a  third  person.  Is  valid  In  this  state. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  818,  ai9,  844;  Dec.  Dig.  «  820.*] 

iCn  Banc  Error  to  County  Court,  City  and 
County  of  Denver ;  John  B,  DUon,  Judge. 

Petition  by  Alice  O.  Loth  for  letters  of 
administration  on  the  estate  of  Carl  L.  Loth. 
From  a  Judgment  denying  the  petition  and 
aivolnting  anotbw  administrator,  the  Peti- 
tioner brings  error.  Bevened  and  remanded, 
with  directions. 

Paul  De  Laney  and  James  A  Harris,  both 
of  Denver,  for  plaintiff  in  error.  Robert  H. 
Kane^  of  Denver,  for  defmdant  In  «rror. 

HILL,  J.  Carl  L.  Lotb  departed  this  Ufb 
at  the  dty  and  connty  of  Denver  about  8w- 
tembw  1,  1011.  He  was  imsseaaed  of  certain 
real  and  penniisl  proper^  sltiute  In  said 
omntr*  Upon  September  IStfa  foUowliv, 
Alice  O.  Lotili  fllefl  ber  petition  In  the  county 
court,  setting  forth  the  matters  above  stated, 
wltb  tide  fnrtber  tactB  that  she  mm  tia  wife 
and  eole  and  only  hdr  at  law,  upon  account 
(tf  which  she  prayed  that  letters  of  adminis- 
tration be  granted  to  her.  This  petltkm  was 


resisted  by  a  sister  of  the  deceased,  under 
the  claim  that  the  petitioner  was  not  the 
widow  of  the  deceased;  that  die  was  sever 
legally  married  to  hbn.  The  court  denied 
the  petition  of  the  aUeged  wife,  and  appoint- 
ed Henry  B.  Teller  as  administrator.  The 
wife  brings  the  case  here  for  review  upon 
error. 

If  the  plaintiff  in  error  was  the  lawful 
wife  of  the  deceased  (no  other  objection  hav- 
ing been  presented),  it  is  agreed  that  ehe  waa 
entitled  to  the  appointment;  If  not,  the  or- 
der of  the  court  was  correct  The  record  dis- 
closes that  the  plaintiff  In  error  was  for- 
merly the  wife  of  Danlti  D.  Hayne;  that  on 
June  16,  1911,  while  she  was  a  resident  of 
Driver,  she  was  granted  a  decree  of  divorce 
from  Hayne  by  the  coun^  court  of  said 
comity;  that  no  application  has  ever  bew 
made  to  set  the  decree  aside.  This  decree  la 
absolute  in  form,  and  Is  not  shown  to  be  ir^ 
regular  or  void.  It  eontalna  the  usual  claoae 
concerning  remarriage  within  a  year,  as  fol- 
lowi:  "fniat,  until  the  ezplratl(m  of  the 
fall  pwiod  of  one  year  tnm  after  the  day  of 
the  date  hereof,  neither  of  said  parties  be 
permitted  to  remarry  to  any  other  poraoa** 
Tbraeafter,  open  Jvly  Slst  followba,  the 
plaintiff  In  error  and  Oarl  L.  Loth,  since  de- 
ceaswl  (whOe  botii  were  resMents  of  Oolora- 
do),  at  the  county  of  San  Juan,  in  the  ter- 
ritory of  New  Mexico,  secnred-a  marriage  li- 
cense and  were  married  in  full  conformity 
with  the  laws  of  that  territory.  The  sole 
question  necessary  for  determination  Is  the 
raUfllty  of  the  marriage  oratract  entered  In- 
to In  New  Muico  within  one  year  from  the 
date  of  the  decree  of  divorce  dissolving  the 
b<nids  of  matrimony  theretofore  existing  be- 
tween the  plaintiff  In  errw  and  her  fltat  hna- 
band.  Ita  determination  depoids  upon  the 
crastniction  oC  aecUon  212%  Revised  Stat- 
utes of  190^  and  Ita  effect  i^n  marriage 
contracts  In  another  state  (recognised  as  val- 
id there),  when  considered  In  connection  with 
section  4165  of  said  statutes. 

This  idoitlcal  question  was  recently  passed 
upon  by  our  Court  of  Appeals  in  caae  No. 
8,C01,  Adam  H.  Oriswold  v.  Hattle  B.  Grla- 
w^  129  Pac.  00(K  wherein,  fbr  the  reasc^ 
stated,  it  was  held  that  such  a  marriage  was 
valid  tak  this  state  We  have  given  that  Qdn- 
ion  carefifl  consideration,  and  have  reached 
the  contilnsion  that  it  states  the  correct  rule 
upon  the  subject  We  add  qnr  approval  here- 
to. The  reasoning  and  eraduslon  are  ap- 
plicable hw&  We  think  It  unnecessary  to 
add  anything  to  tiie  reasons  given.  Tbey 
cover  the  question  in  Its  entirety.  It  fol- 
lows that  the  marriage  crattract  solenmiud 
In  New  Uexloo  le  valid  in  this  state,  npon 
account  of  which  plaintiff  in  error  was  the 
lawful  wife  of  the  deceased  at  the  time  of 
his  death,  and  should  have  been  appointed 
administratrix  of  his  estate. 

The  Judgmmt  la  revoned.  and  tbe  cause 
remanded,  with  Instrnctione  that  th«  former 
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admlidstTator  be  discharged,  and  tbat  tbe 
plaintiff  In  error  be  appointed  admlnlatratrlx 
of  aaid  .estate. 
Heveraed. 


UABKS  T.  BfOBRIS. 
(Sapreme  Oourt  of  Odorado.    BVb.  8^  1918.) 

1.  ADT1B8K  Possession  (|  93*>— Gou)K  or  Ti- 
TLBK- Patuent  or  Taxes. 

Uoder  BeT.  St  1008,  §  4090,  providing 
that  payment  of  taxes  od  vacant  and  unoccupied 
land  for  seven  successive  years,  by  one  holdintr 
color  of  title  nisde  in  good  faith,  Mall  vest  title 
in  him  according  to  hu  paper  title,  where  suit 
to  recover  vacant  land  was  brought  against  the 
holder  of  a  tax  deed,  void  on  its  face,  wltUs 
■even  yean  from  bis  first  p^ment  of  taxes 
thereon,  payment  of  taxes  for  seven  yean  waa 
no  defense,  though  more  than  seven  yean  had 
passed  since  tbe  record  of  tbe  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
BMsU>n,  Cent  Dig.  |8  525-A27;  Dee.  Dig.  I 

2.  AdVEBOB  FOSBBSSIOll  d  82*)— TAX  Dbkd— 
"GoLOB  or  TiTU!"— Necbssitt  or  Bbcobd. 

Until  a  tax  deed  is  recorded,  it  is  not 
"color  of  title,"  within  Ber.  St  1908,  |  4090. 
providing  that  a  person  having  color  of  title  to 
vacant  and  unoccapied  land  shall  acquire  the 
legal  title  thereto  by  paying  all  taxes  thereon 
for  seven  successive  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  ||  468r471;  Dec.  Dig.  S 
82.* 

For  other  definittom,  see  Words  and  Phrases, 
VOL  2,  pp.  1264r-127S;  toL  8,  p.  7006.} 

Appeal  from  District  Court,  Logan  Coan- 
ty;  H.  P.  Burke,  Judge. 

Action  by  Nellie  S.  Morris  against  Wil- 
liam Marks.  From  Judgment  for  plalntlflT, 
defendant  appeals.  Affirmed. 

McConley  &  Hlnkley,  of  Sterling,  for  ap- 
pellant John  F.  Mail,  of  Dearw.  tea  appel- 
lee. 

GABRIGUGS,  J.  [1>  21  This  Is  a  code  ac- 
tion for  the  possession  of  real  property.  De- 
fendant has  a  tax  deed,  void  on  Its  face, 
which  he  claims  vests  the  legal  title  in  him 
under  the  following  statute:  "Whenever  a 
person  having  color  of  title,  made  in  good 
faith,  to  racant  anu  unoccupied  land,  shall 
pay  all  taxes  legally  assessed  thereon  for 
seven  successive  years,  he  or  she  shall  be 
deemed  and  adjudged  to  be  the  lesal  owner 
of  said  racant  and  unoccupied  land  to  the 
extent  and  accoi;ding  to  the  purport  of  his 
or  her  paper  ttUe."  Section  4090,  Bev. 
Stata.  1908.  The  tax  deed  was  recorded 
April  Id,  1900.  First  payment  of  taxes 
thereunder  was  December  18,  1901.  This 
action  was  oonunenced  lilay  16,  1908. 

This  statute  was  no  defense  nnless  seven 
years  had  elapsed  between  the  date  of  the 
first  payment  of  taxes  and  the  date  ot  bring- 
ing the  action  (Empire  Go.  v.  Howell,  22 
Colo.  Aink  685,  126  Pac;  100$;  and  a  tax 
deed  la  not  color  of  tttle  unlll  recorded. 
Sayre      Sage,  47  Oolo.  5S0,  108  Fac.  160. 


In  a  case  of  this  diaracter,  when  conflicting 
titles  are  InrolTed,  befoxe  tbe  serm  years* 
statute  can  operate  as  a  limitation,  there 
most  not  only  be  seren  years  between  the 
date  the  suit  Is  inoo^t  and  tbe  first  iw.y- 
ment  of  taxes,  but  there  also  nrast  be  that 
length  €t  time  between  tbe  date  of  record  of 
a  tax  deed  and  the  commencement  of  the 
action.  In  this  case,  while  more  than  seven 
years  elapsed  between  the  date  the  deed 
waa  recorded  and  the  commencement  of  the 
action,  less  than  seven  years  had  expired 
between  the  first  payment  of  taxes  and  the 
bringing  of  the  suit 

The  Judgment  Is  therefwe  affirmed. 

Affirmed. 

MUSSEB,  0.  J.,  and  SCOTT,  X,  Concur 


EMPIRE  RANCH  ft  CATTLE  00.  T.  ZEHR. 
(Supreme  Conrt  of  CcAoraAo.  Feb.  S,  1913.) 
linHTATioN  Of  Aonona  (}  39*>— Ijhitations 

Appuoablx. 

Bev.  St.  1908,  S  4073,  providing  that  bills 
of  relief  In  all  other  cases  not  berem  provided 
for  shall  be  filed  within  five  years  after  the 
cause  of  action  accrues,  the  cases  therein  pro- 
vided for  being  bills  for  relief  against  fraud,  etc., 
does  not  apply  to  actions  affecting  realty,  such 
as  one  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  180-211;  Dse.  Dig.  1 
39.*] 

Appeal  from  District  Court,  WasUngbm 
County;  H,'P.  Burke,  Judge. 

Action  by  Peter  Zehr  against  the  Empire 
Ranch  &  Cattle  Company.  From  a  Judgment 
for  plaintlfC,  defendant  appeala  Affirmed. 

R.  H.  GUmore»  of  Denver,  for  appellant 
Munson  &  Munacm,  of  Starling,  for  ajw^lea 

aABRIOUDS,  J.  1.  This  action  was  com- 
menced by  the  patent  owner  to  quiet  his  ti- 
tle against  a  tax  deed;  each  party  claiming 
title  in  fee  simple.  Defendant's  adverse 
claim  was  a  tax  deed,  void  on  its  face,  it 
was  admitted  on  the  trial  that  the  land  was 
patented  to  the  plaintiff.  Defendant,  in 
support  of  its  title,  relied  upon  and  offered 
in  evidence  a  tax  deed,  which  the  court  ex- 
cluded, because  it  was  void  upon  its  Ulco, 
and,  defendant  offering  no  further  evidence, 
entered  Judgment  for  the  plaintiff. 

2.  D^endant  pleaded  the  five-year  equl^ 
statute  of  limitations,  which  in  part  is  as 
follows:  "Bills  of  relief  •  •  •  in  all  oth- 
er cases  not  herein  provided  for,  shall  be 
filed  within  five  years  after  tbe  cause  there- 
of diall  accrue,  and  not  after."  Section  4073, 
Bev.  State.  1908.  The  "other  cases"  therein 
provided  for  are:  "Bills  for  relief  on  the 
ground  of  fraud,"  and  "the  existence  <rf  a 
trust  not  cognizable  by  the  courts  of  common 
law."  While  the  tax  deed  was  not  admitted 
In  evidence,  the  pleadings  admitted  it  was 
recorded  January  B,  1905,  and  ttie  complaint 
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was  filed  DecCTiber  28,  190S.  Defendant's 
contention  Is  tbat  as  soon  as  tlie  tax  deed 
was  recorded  It  became  a  cloud  on  plalntllTs 
title,  that  his  cause  of  action  then  accmed, 
that  this  is  a  bill  for  rdief  to  remove  the 
cloud,  and,  Inasmuch  as  It  was  not  brought 
until  almost  six  years  after  the  cause  of  ac- 
tion accrued, .  that  It  is  barred  by  this  stat- 
ute. 

There  Is  no  doubt,  If  the  tax  deed  was  a 
cloud  upon  plalnOfTs  title,  that  tbe  cause  of 
action  to  quiet  It  accrued  as  soon  as  it  was 
filed  for  record,  and,  as  tbe  suit  was  not 
brought  until  almost  six  years  thereafter, 
the  action  was  barred,  if  tbe  statute  applies 
to  a  case  of  this  kind ;  but  the  case  of  Man- 
son  T.  Marks,  62  Colo.  553.  124  Pa&  187,  Is 
dedslve  of  the  question.  It  la  there  tuM 
tbat  thte  statute  Is  a  limitation  upon  person- 
al actions  only,  and  was  never  intended  to 
apply  to  actions  affectlns  real  estate^  Tbe 
JudGpnent  will  thertfore  be  affirmed. 

Affirmed. 

MUSSQR,  a      and  SOOTT,  J.,  concnr. 


WBAVER  T.  RICHARDSON. 

<SnpremB  Conrt  ot  Wyondng.   Feb.  U,  1913.) 

Thial  (S  143*)— QoxsnoNS  of  Law  ob  Fact. 

Where  there  is  a  lubstantlal  conflict  In  the 
evidence,  it  is  for  th«  jury  to  determine  on 
which  side  tbe  evidence  prepondoates ;  and  it 
is  improper  for  the  conrt  to  direct  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  842,  84S ;  Dee.  Dig.  |  148.*] 

Brror  to  District  Court,  Albany  Goonty; 
Carroll  H.  Parmelee^  Judge. 

Action  by  Annie  F.  Richardson  against 
Adelaide  J.  Weaver.  Judgment  for  plaintilf, 
and  defendant  brings  error.  Reversed  and 
remanded. 

N.  EI  OortheU  and  T.  J.  Tldball,  both  of 
Laramie,  for  plaintiff  in  errm.  F.  B.  Ander- 
son, of  Laramie,  toe  defendant  in  errcff. 

BOARD,  J.  The  defendant  In  error,  An- 
nie F.  Richardson,  brought  this  action  in 
the  district  court  of  Albany  county  against 
the  plaintiff  in  error,  Adelaide  J.  Weaver,  to 
recover  the  possession  of  certain  real  estate 
situated  at  Tie  Siding  In  said  county,  and 
for  damages  for  the  alleged  unlawful  deten- 
tion of  tbe  possession  of  the  same  by  plain- 
tiff in  error.  Tbe  cause  was  tried  to  a  Jury ; 
and  at  the  conclusion  of  the  evidence,  at  the 
request  of  the  plaintiff  below,  the  court  in- 
structed tbe  Jury  to  return  a  verdict  In  favor 
of  said  plaintiff.  Judgment  was  entered  on 
said  verdict,  and  defendant  below  brings  the 
case  here  on  error. 

For  convenience,  the  defendant  in  error 
will  be  referred  to  as  plaintiff,  and  the  plain- 
tiff in  error  as  defendant  The  answer  de- 
nied the  allegations  of  the  petition ;  and  for 
a  second  defense  alleged.  In  substance,  that 


about  October  28,  ie09;  flie  plaintiff  and  de- 
fendant entered  Into  an  agreement  by  which 
the  plaintiff  agreed  to  sell  to  defoidant  said 
premises  for  tbe  sum  of  |600,  and  tbat  de- 
foidant  deposited  wltik  one  Ada  Ulen,  the 
AgesLt  of  both  parties^  920  in  eecrow,  as  part 
of  the  pnrchase  price  of  said  premises;  that 
said  920,  together  wltb  tbe  balance  of  said 
pnrdiase  price,  was  to  be  paid  to  plaintiff 
when  she  clhonid  execute  and  delivn  to  de- 
fendant a  good  and  snffldoit  warranty  deed 
conveying  to  defendant  a  clear  title  to  said 
pmnian;  ttiat  defiendant  sluHiId  take  im- 
mediate posses^n  and  bold  the  same  nntUl 
sndi  deed  was  executed  and  delivered;  that 
rdying  on  said  agreement,  and  with  the  .am- 
sent  of  plaintiff,  the  def^dant  entered  into 
the  possession  ot  the  premises,  and  lias  rinoe 
been  in  the  quiet  possession  thereof  believ- 
ing the  same  to  be  her  property,  and  with  the 
knowledge  and  consent  of  plaintiff  has  made 
valuable  and  lasting  improvements  tliereon; 
and  alleged  tbat  plaintiff  had  failed  to  keep 
and  perform  said  agreemoit  on  her  part. 
Tbe  reply  admitted  that  defendant  entered 
into  possession  of  the  premises  at  the  time 
stated  in  tbe  answer,  and  denied  the  other 
auctions  therdn  contained. 

For  the  trial  of  the  Issues  of  fact  thns 
Joined,  the  plaintiff  demanded  a  Jury.  On 
the  trial  It  appeared  that  the  agreement,  if 
any,  was  made  between  the  defendant  and 
Mrs.  Nally,  the  daughter  of  plaintiff,  and  her 
authority  to  enter  Into  any  contract  as  agent 
for  her  mother,  as  well  as  what  the  agree- 
ment was,  was  In  dilute.  Alsq  under  what 
conditions  or  agreement  the  defendant  enter- 
ed into  possession  of  tbe  premises ;  what  Im- 
provnnents  defendant  had  put  thereon; 
whether  the  same  were  made  in  good  fiilth, 
relying  on  the  contract;  whether  the  plain- 
tiff with  knowledge  of  what  her  dan^ter 
had  done  in  the  matter  had  been  ratified  by 
her— were  all  controverted  questions  of  fact 
upon  which  the  evidence  was  In  direct  con- 
flict It  would  serve  no  useful  purpose,  and 
would  unnecessarily  lengthen  this  opinion, 
to  set  out  herein  the  evidence  showing  such 
conflicts.  We  deem  it  sufficient  to  say  that 
upon  each  of  the  questions  above  stated, 
there  was  a  direct  confilct  in  the  testimony 
of  one  or  more  witnesses  on  each  side,  with 
more  or  less  corroborating  or  contradictory 
evidence  in  letters  introduced  in  evidence, 
and  In  the  substance  of  other  correspondence 
which  It  was  testified  had  been  destroyed  and 
could  not  be  produced.  The  case  being  tried 
to  a  Jury,  it  was  not  for  the  court  to  deter- 
mine on  whldk  side  the  evidence  preponderat- 
ed or  which  witnesses  were  most  worthy  of 
credence.  Had  tbe  case  been  tried  to  the 
court  without  a  Jury,  and  the  court  had 
found  for  tbe  plaintiff  on  tbe  conflicting  evi- 
dence, an  entirely  different  question  would 
be  presented.  But  when  a  case  is  tried  to  a 
Jury,  it  Is  the  duty  of  the  court  to  submit  to 
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the  JoTj,  for  Ita  determination,  controverted 
qucBtloni  of  ftict  upon  which  there  Is  a  sub- 
stantial conflict  In  the  evidence.  In  this  case 
It  Is  not  claimed  that,  If  the  facts  are  as  the 
evidence  on  the  part  of  the  defendant  tends 
to  prove,  they  wonld  not  constitute  a  good 
defense  to  the  action,  and  that  for  that  r^- 
soa  It  was  proper  for  tho  court  to  take  tbe 
case  from  the  Jury. 

The  motion  made  In  the  district  court  for 
an  Instmctton  directing  the  Jury  to  return 
a  verdict  for  plaintiff  waa:  "Tha  plaintiff 
moves  the  court  to  Instruct  the  jury  to  re- 
turn a  verdict  for  the  plaintiff  upon  the 
ground  that  no  contract  for  the  sale  of  said 
property  has  been  shown,  and  that  there  has 
been  an  absolute  failure  on  the  part  of  the 
defendant  to  show  any  agency  authorized 
by  the  plaintiff,  Mrs.  Richardson*  or  which 
could  In  any  wise  be  binding  upon  her." 
That)  motion  was  sustained  by  the  court; 
and  counsel  for  defendant  In  error  says  In 
Ma  brief:  "The  court  sustained  the  motion, 
holding  that  the  burden  shifted  to  the  de- 
fendant below  to  show  a  contract  of  sale, 
and  that  she  had  failed  to  do  this."  This 
we  think  was  clearly  an  invasion  by  the 
court  of  the  province  of  the  Jury.  It  was 
for  the  jury,  and  not  the  court,  to  weigh 
the  conflicting  evidence  and  determine  wheth- 
er or  not  the  defense  was  established  by  a 
preponderance  of  tbe  evidence. 

For  the  error  In  directing  a  verdict  for  the 
plaintiff,  the  Judgment  of  the  district  court 
is  reversed,  and  the  case  remanded  for  a 
new  triaL  ^ 

SOOTE,  O.  J.,  and  POTTER,  concor. 


EEIATH  V.  OLBNN. 
(Supreme  Court  of  Kansas.    March  8,  1013.) 

(Syllahua  by  the  Oovrt.) 

1.  BzBCXTTioH  (S  472*>— Sale— Revebsai.  ot 
JUDGMEirr— Rights  or  DiFinnAin:. 

In  an  action  ualnst  a  judgment  creditor 
to  recover  damages  for  lands  sold  under  a  judg- 
ment obtained  upon  eerrlce  by  publication, 
where  the  judgment  was  afterwards  vacated 
under  section  77  of  the  former  Code  of  Civil 
Procedure  (Gen.  St  1901,  {  4511),  the  meaa- 
nre  of  damages  is  the  value  of  the  land  at  the 
time  the  bona  fide  purchaser  acquired  the  right 
to  a  sherifTg  deed. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  If  1408.  1404;  Dec  Dig.  %  472.*] 

2.  BnsocnoK  0  455*)— Bali— BBTxasAL  or 

JUDOintlfT. 

Section  407  of  the  old  Code  of  (Svil  Pro- 
cedure (Gen.  St  1901,  g  4913)  which  author- 
ized restitution  by  the  judgment  creditor  of  the 
money  for  which  the  unda  were  sold,  applied 
only  in  cases  where  tbe  jjudgment  was  after- 
wards reversed  by  a  superior  tribunal. 

[Ed.  Note, — For  other  cases,  see  ETxecntion, 
Cent  Dig.  S  1385;  Dec.  Dig.  |  455.*] 

Appeal  from  District  Court,  Greeley  County. 
Action  by  Emma  Erath  against  W.  M. 
Glenn.   Judgment  for  plaintiff,  and  defend- 

Hut  appeals.  Reversed. 


Lee  Monroe  of  Topeka,  fbr  appellant  D. 
B.  BeckBtrom,  of  Tribune,  tor  appellee. 

PORTBIB»  J.  On  January  ft,  19(Kt,  the  ap- 
pellant, Glenn,  procured  a  tax  deed  on  a 
quarter  section  of  land  In  Oreel^  county, 
b^onglng  to  Smma  Bratb,  wbo  was  a  non- 
resident of  the  Btat&  Immediately  there- 
after he  recorded  tlie  deed  and  conveyed  the 
land  to  one  Rogers,  and  took  from  him  a 
note  and  mortgage  for  $6,000,  covering  this 
and  other  lands.  The  note  matured  in  10 
days,  and  at  once  after  Its  maturity  a  fore- 
closure suit  was  brought  in  Glenn's  name  as 
plaintiff  against  Rogers  and  Mrs.  Erath  as 
defendants.  The  only  service  upon  her  was 
by  publication.  A  default  Judgment  was  tak- 
en ;  and  on  June  6,  1005,  the  land  was  sold 
at  sheriff's  sale  for  |100  to  the  Qulnter  Town 
&  Land  Comt}any.  The  sheriff's  deed  Issued 
December  21,  1905.  Subsequaitly  Mrs.  Erath 
had  the  Judgment  vacated  under  section  77 
of  the  old  Code  (Gen.  St  1901,  §  4511).  Up- 
on a  retrial  the  tax  deed  was  held  void  and 
Glenn  was  glvai  a  tax  Um  amounting  to 
?120.91. 

R.  H.  Merrick,  who  acquired  the  title  of 
the  purchaser  at  the  sherlfTs  sale,  brought  a 
suit  against  Mrs.  Erath  to  quiet  tltl^  and 
on  January  11,  1911,  recovered  a  Judgment 
barring  her  of  any  Interest  In  the  land.  On 
March  8,  1911,  f^e  commenced  this  action 
against  Glenn  to  recover  the  value  of  the 
land.  The  conrt  found  the  value  to  be  $800, 
and,  after  deducting  therefrom  the  amount 
of  the  tax  lien,  rendered  Judgment  In  app^- 
lee's  favOT  tctr  the  difference.  Olenn  ap- 
peals. 

Neither  laches  nor  any  statute  of  limita- 
tions furnished  a  defense  to  the  action.  By 
his  appeal  from  the  order  vacating  the  Judg- 
ment, Glenn  delayed  the  appellee  in  obtain- 
ing a  Judgment  setting  aside  the  deed  until 
April,  1910.  It  waa  necessary  to  have  the 
tax  deed  declared  vfdd  b^ore  this  action 
could  be  maintained. 

It}  It  Is  argued  that  she  had  no  cavae  of 
action  against  appellant  for  the  reason  that 
she  could  -  only  recover.  In  any  event,  the 
amount  for  which  the  land  sold  at  sherifTs 
sale,  which  was  several  dollars  less  than 
Glenn's  lien  for  taxes.  The  contention  Is 
that  section  467  of  the  formw  Code  (section 
4913,  Gen.  Stat  1901)  applies  to  cases  where 
lands  have  been  sold  at  Judicial  sale  under 
a  judgm«it  r^dered  upon  puUlcation  serr* 
ice  and  afterwards  vacated.  Section  of 
the  forma  Code  read  as  follotre:  "If  any 
Jo^mrat  .or  Judgments  In  satlsfactlm  <tf 
whlfdt  any  lands  or  tenonente  are  sold  shall 
at  any  time  thereafter  foe  reversed,  sodi  re- 
versal shall  not  defeat  or  affect  tlw  tlOe  (tf 
ttie  purchaser  or  porchasers;  bat  In  snch 
cases  restitution  shall  be  made  1?  tbe  Jndg^ 
ment  creditors  of  tbe  mon^  for  which  aoA 
lands  or  tenements  were  sold,  with  lawful 
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interest  from  the  day  of  sale."  This  Is  now 
section  461  of  the  Code,  bat  there  has  been 
added  a  provision  which  in  express  terms 
declares  that  the  section  shall  not  ai^ly  in 
eases  of  sales  under  Judgments  rendered 
without  personal  appearance,  and  without 
service  other  than  by  publication,  when  the 
sale  is  made  within  six  months  from  the 
date  of  the  Judgment  We  think  it  never 
was  meant  to  apply  to  sales  under  a  Judg- 
ment aftfflwarda  vacated.  It  purports  to 
deal  with  Judgments  only  that  are  reversed 
after  sales  have  been  made  under  them,  and 
no  reference  of  any  kind  la  made  to  Judg- 
ments vacated.  In  Daleschal  v.  Gelser,  36 
Kan.  374,  13  Pac.  005,  It  was  said  In  the 
opinion:  "Its  operation  seems  to  he  confined 
solely  to  titles  acquired  throni^  Judicial 
sales,  intermediate  the  rendition  of  a  Jn^ 
ment,  and  its  reversal  by  a  superior  tribu- 
nal."  36  Kan.  378,  18  Pac.  597. 

[1]  The  true  measure  of  damages  Is  the 
Talue  of  the  land  at  the  date  at  which  the 
purchaser  became  entitled  to  a  sheriff's  deed, 
less  the  lien  for  taxes.  There  was  evidence 
tending  to  show  an  Increase  In  the  market 
value  between  December  21,  1905.  wh^  the 
sherlfTs  deed  was  executed,  and  February 
28,  1907.  when  Merrick  took  the  title. 

The  Judgment  will  be  reversed,  and  a  new 
trial  ordered,  with  directions  to  find  the  val- 
ue as  of  the  date  of  the  sherlfTs  deed,  unless 
the  parties  agree  upon  the  value.  When  the 
value  Is  determined,  judgment  is  to  be  tva- 
dered  accordingly.  All  the  Justices  concur- 
ring. 


IIATBB  COAL  CO.  v.  STALLSMITH. 
(Bopreme  Court  of  Kansas.   March  8,  1913.) 

AocouHT  Stated  (|  18*)— Plxadxno— Btz- 

DENOK. 

An  account  stated  must  be  of  a  subsisting 
debt,  and,  in  an  action  upon  an  account  stated, 
the  defendant  may  show,  under  a  general  de- 
nial, any  fact  which  destroys  the  plaintiff's 
cause  of  action,  including  payment  of  the  in- 
debtedness claimed  to  be  the  subject  of  the 
account  stated. 

[Bd.  Note. — For  other  cases,  see  Account 
Stoted.  Cent  Dig.  ${  85-00;  Dec  Dig.  {  la* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  93-98;  vol.  8,  p.  7561.] 

Appeal  from  District  Court,  Cherokee 
County. 

Actton  by  the  Mayer  Coal  Company  against 
Joe  Stallamltb.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Morgan  A  Burr,  of  Galena,  and  Glasae  & 
Burton,  of  Parsons,  for  appellant.  S.  C. 
Westcott,  of  Galena,  for  appellee. 

BURCH,  J.  The  plalnUff  was  defeated  in 
an  action  against  the  defendant  for  the  re- 
covery of  money,  and  appeals. 


The  charging  part  of  the  petition  reads  as 
follows:-  "Plaintiff  states  that  the  defend- 
ant Is  indebted  to  It  In  the  sum  of  two  hun- 
dred and  fifteen  dollars  and  ninety-three  cents 
($213.93)  upon  an  account  for  goods,  wares, 
and  merchandise  sold  and  delivered  to  the 
defendant  at  his  special  instance  and  re- 
quest; that  on  May  13,  1911,  an  agreement 
was  had  between  the  said  plaintiff  and  de- 
fendant, which  said  agreement  was  oral,  and 
was,  In  substance,  that  the  balance  due  on 
said  account  from  the  defendant  to  the  plain- 
tiff, Inclusive  of  Interest,  was  two  hundred 
and  fifteen  dollars  and  nlnely-tbree  cents 
($215.03),  which  said  sum  Is  past  due,  and  the 
diefeudant  wholly  falls  and  refuses  to  pay  the 
same  upon  demand." 

No  copy  of  the  original  acoonnt  was  at- 
tached to  the  petition.  The  answer  was  a 
general  denial.  The  idataturs  evidence  was 
directed  to  the  latter  part  ot  the  petltUm. 
From  this  evidence  It  ai^oired  in  a  general 
way  that  the  defendant  had  been  Indebted 
to  the  plalntur  on  an  open  acwnnt,  ttiat  snt- 
seqoently  lie  made  several  payments,  and 
that  on  the  day  stated  in  the  petltl<ui  the 
plalntUTfl  agent  and  the  defendant  got  to- 
gether and  agreed  upon  a  balance  due  In 
the  snm  stated  In  the  petltUm.  The  defendr 
ant  testUled  that  he  had  owed  the  plaintiff 
on  account  for  coal  sold  and  deUvo^d  to 
him,  and  that  the  amount  of  his  indebted- 
ness to  the  plaintiff  had  never  been  In  dis- 
pute; that  he  indorsed  to  the  plaintiff  three 
prombsory  notes,  v^lch  vrere  accepted  by 
the  plalnttff  In  payment  pro  tanto  of  the  ac- 
count; that  he  paid  the  balance  of  the  ac- 
count a  check,  and  that  a  statement  of 
the  account  ahoirtng  these  credits  was  re- 
c^pted  In  full  and  returned  to  him  In  a  let- 
tor,  which  acknowledged  the  dieck  as  pay- 
ment of  the  balance  doe,  and  expressed  grat- 
ification at  the  closing  of  the  account  The 
defendant  testifled,  further,  that  the  plaintiff 
expressed  satlatoction  with  the  notes  which 
it  recrtred  because  of  the  defendant's  In- 
dorsement upon  them ;  that  he  fully  recogniz- 
ed his  llabUi^  as  an  Indorser  of  the  notes, 
and  had  actually  taken  up  two  of  them,  but 
that  he  refused  to  take  up  the  remaining 
note  because  the  plaintiff  neglected  and  re- 
fused to  take  the  necessary  steps  to  charge 
the  estate  of  the  maker.  The  defendant  de- 
nied positively  that  there  was  ever  any  talk 
of  liability  on  the  open  account  after  he 
rec^ved  the  receipted  statement,  and  that  he 
did  not  agree  with  the  plaintiff's  agent  on 
any  sum  due  from  him  either  on  the  notes 
or  on  the  account.  In  addition  to  those  al- 
ready stated,  other  facts  and  drcumstances 
were  given  In  evidence  tending  to  show  that 
the  notes  were  taken  in  settlement  of  the 
account,  and  not  merely  a>  collateral  secur- 
ity. 

The  plalntifl;  insists  that  evidence  of  pay- 
ment of  the  original  account  by  the  defend- 
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ant  was  not  admlsslMe  under  tbe  general 
denial.  This  contention  la  plainly  opposed 
to  the  theory-  of  tbe  petition  and  to  the  theory 
of  the  proof  offered  to  sustain  the  petition. 
The  first  sentence  of  tbe  petition,  alleging 
Indebtedness  upon  an  account,  is  immediate- 
ly followed  by  the  allegation  that  the  amount 
due  on  such  account  was  fixed  and  deter- 
mined by  an  agreement  between  the  parties 
to  be  a  certain  sum,  "which  said  sum" — 
which  agreed  sum — ^waa  past  due  and  un- 
paid. It  Is  elementary  that  thla  agreement. 
If  made,  took  the  place  of  the  obligation 
arising  under  the  prerloua  account.  Such  an 
agreement  constttatea  an  account  stated 
(Harrison  t.  Henderson,  67  Kan.  202,  72 
Pac.  878).  and  the  clear  purpose  of  the  plead- 
er was  to  rely  upon  the  new  cause  of  action 
arising  npoa  ttala  new  obligation  Instead  of 
upon  the  previously  eiilstlng  account  The 
eluracter  of  the  lOalbtlfrs  proof  conflrms 
this  theory. 

An  account  stated  may  be  Impeached  for 
fraud,  accident,  or  mistake,  but  In  such  cases 
the  facts  warranting  the  desired  r^ef  must 
be  pleaded.  Unless  It  be  set  aside,  an  ac- 
count stated  Is  conduslTe.  It  forecloses  In- 
quiry respecting  the  Items  of  the  previous  ac- 
count and  preclndea  fha  defendant  from  open- 
ing the  merits  of  tbe  transactions  embraced 
In  the  previous  account  for  tbe  purpose  of 
Impeaching  items  covered  the  stated  baU 
ance  dn&  An  account  stated,  however,  must 
be  of  a  subsisting  debt  (27  L.  B.  A.  814,  note), 
and  In  an  action  upon  an  accoant  stated  tbe 
defendant  may  show,  under  a  general  denial, 
any  facts  whlcb  destroy  the  plaintiff's  claim. 
If  there  were  no  previous  account,  or  If 
there  were  no  agreement  respecting  the  bal- 
ance due  upon  a  previous  account,  tbe  plain- 
tiff must  fall.  1  Cyc.  392 ;  1  Enc.  Pi.  &  Pr. 
89;  Barr  v.  Lake,  147  Mo.  App.  252,  259.  126 
S.  W.  755.  Very  clearly  the  existence  of  an 
Indebtedness  upon  which  an  accoimt  stated 
could  be  predicated  Is  negatived  by  showing 
payment  before  the  claimed  agreement  was 
made.  Being  unable  to  sustain  a  cause  of  ac- 
tion upon  an  account  stated,  the  plaintiff  now 
wishes  to  go  back  of  the  agreement  pleaded, 
to  rely  upon  the  original  account,  and  to  con- 
vict the  district  court  of  error  in  the  ad- 
mission of  testimony  tending  to  show  pay- 
ment. The  plaintiff,  however,  failed  to  ap- 
I>rise  the  district  court  of  any  desire  to  with- 
draw the  issue  of  an  account  stated  tendered 
by  the  petition  and  to  shift  to  another  basis 
of  recovery.  The  evidence  of  payment  was 
relevant  to  that  issue,  and  no  error  was  com- 
mitted In  receiving  -and  in  considering  it. 
If  the  petition  be  regarded  as  stating  two 
causes  of  action,  one  upon  an  account,  and 
the  other  upon  an  account  stated,  the  same 
result  follows.  The  first  sentence  of  the  pe- 
tition does  no  more  than  to  allege  an  Indebt- 
edness generally  and  to  invite  an  issue  upon 
Its  existence.    In  such  cases  the  Issue  la 


raised  by  a  general  denial,  and  Is  met  by 
proof  of  payment.  Marley  v.  Smith,  4  Kan. 
183 ;  Parker  v.  Hays,  7  Kan.  412. 

The  judgment  of  the  district  court  is  af- 
flrmed.  All  the  Justices  concurring. 


BOWEN  V.  CITY  OF  LA  HARPB  et  at 

(Supreme  Court  of  Kansas.    March  8.  1913.) 

{BvlMbiu  Ity  tU  Cowri.) 
L  Affeai.  and  Ebbob  (|  1006*>— Riviiw— 
CoNFucrrno  Evidbncb. 

The  issues  of  fact  in  this  case  are  stated, 
the  conflicting  evidence  tiiereon  referred  t<^  and 
the  finding  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  8860-3876.  3848-395a; 
Dec  Dig.  I  lOOC*] 

2.  Appeal  and  Erbor  (t  1057*}— Ezclubiov 

or  Evidence— Uakiilebs  Krrok. 

Where  considerable  testimony  is  admitted 
tending  to  show  that  the  disposition  of  a  borse 
was  unruly  and  unsafe  before  an  occurrence  in 
which  the  horse  ran  away,  the  rejection  of  other 
testimony  offered  to  show  the  disposition  of 
the  horse  after  that  occurrence  is  not  material 
error,  although  the  excluded  evidence  related  to 
a  fact  in  issue,  and  was  competent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4194^4199,  4206;  ^ec  Dig. 
I  105V.»] 

Appeal  from  District  Court,  Allen  Gotmt7< 
Action  by  Cedora  T.  Bowen  ^Inst  the 
City  of  La  Harpe  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

A.  F.  Florence,  of  lola,  for  app^lanta.  F. 
J.  Oyler,  of  lola,  for  ai^lea 


BENSON,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  suffered  at  a 
street  crossing.  Two  Questions  of  fact  are 
presented:  (1)  Was  the  crossing  defective 
and  dangerous  as  alleged?  (2)  Waa  the  de- 
fective condition  the  proximate  cause  of  the 
Injuries?  The  plaintiff  contends  that  the 
street  crossing  where  she  was  hurt  and  the 
adjacent  ditch  or  gutter  parallel  with  it  were 
defective  because  the  crossing  was  elevated 
about  10  inches  above  the  surface  of  the 
ground,  and  the  bottom  of  the  ditch  was  so 
far  below  the  surface  as  to  cause  an  offset 
or  decline  so  great  and  abrupt  and  so  un- 
even as  to  be  dangerous.  On  tbe  other  hand, 
the  defendant  Insists  that  the  crossing  was 
properly  constructed  connecting  with  tbe  side- 
walk along  tbe  Intersecting  street  In  the  usu- 
al manner,  and  that  the  depression  along 
the  side  of  It  was  the  gutter  of  this  lnteraec^ 
ing  street,  of  reasonable  depth,  with  an  easy 
and  safe  Incline.  Testimony  was  offered  by 
each  party  In  support  of  these  conflictlDg 
claims.  The  evidence  of  the  plaintiff  tend- 
ed to  show  that  the  ditch  was  In  a  rough 
and  uneven  condition,  and  the  descent  into 
it  abrupt  and  dangerous.  Gas  retorts  bad 
been  used  in  filling  tbe  slope  and  left  only 
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partially  covered,  some  baring  been  pound- 
ed In  and  some  left  with  sbarp  edges  pro- 
jecting. These  conditions  bad  existed  since 
the  crossing  was  constructed  about  five  years 
before  the  trlaL  Some  witnesses  said  the 
crossing  had  never  been  finished.  The  depth 
of  tile  ditch  or  gutter  was  variously  stated 
by  the  plaintiff's  witnesses  at  from  8  to  10 
Inches,  and  Its  distance  from  the  foot  cross- 
ing at,  6  to  7  feet  Some  filling  was  done 
soon  a!fter  the  accident.  Evidence  of  the 
defendant  tended  to  show  that  the  gutter 
was  not  unnecessarily  deep,  abrupt,  or  dun- 
geroQs;  that  the  descent  from  the  crossing 
was  about  an  Inch  to  the  foot  for  7  or  8 
feet  to  the  bottom  of  the  gutter,  sloping 
thence  upward  to  the  center  of  the  street 

The  injuries  occurred  while  the  plaintiff 
was  driving  east  In  a  one-horse  vehicle. 
Nearlng  the  crossing  which  extends  north 
and  south  on  the  west  side  of  an  Intersect- 
ing street  her  horse  became  frightened  at  au 
object  by  the  roadside.  The  testimony  on 
her  part  tended  to  show  that  the  borse  ran 
straight  ahead  over  the  crossing,  when  the 
front  wheels  dropped  into  the  ditch  or  gut- 
ter, causing  the  buggy  to  be  upset,  and  throw- 
ing her  and  her  children  out,  and  injuring 
her.  Evidence  on  the  part  of  the  defendant 
tended  to  show  that  the  horse  shied  at  the 
object  referred  to,  the  plaintiff  then  struck 
him  with  a  whip  when  he  started  Into  a 
gallop  and  went  over  the  crossing  and  ditch, 
but  when  near  the  middle  of  the  Intersect- 
ing street,  the  plaintiff  pulled  the  horse  sud- 
denly to  the  south  which  cramped  the  vehi- 
cle, and  caused  ft  to  be  upset  thus  throwing 
her  to  the  ground. 

[1]  Upon  this  conflicting  evidence  the  Jury 
returned  a  general  verdict  for  the  plaintiff. 
Special  findings  were  not  requested.  The 
Jury  by  this  verdict  necessarily  found  that 
the  street  was  defective  as  alleged,  and  that 
the  defect  was  the  proximate  cause  of  the 
Injuries  suffered,  the  nature  and  extent  of 
which  are  not  disputed.  Upon  principles 
long  settled  in  the  Jurisprudence  of  this  state 
findings  so  made  and  approved  by  the  dis- 
trict court  cannot  be  disturbed  here  if  sup- 
ported by  competent  evidence.  If  the  place 
in  question  was  in  the  condition  testified  to 
by  the  plaintiff's  wlli.esses  or  some  of  them, 
it  cannot  be  held  as  matter  of  law  that  the 
city  was  not  negligent  That  question  was 
properly  submitted  to  the  Jury. 

[2]  Error  is  alleged  in  excluding  evidence 
offered  by  the  defendant  that  the  horse  was 
wild  and  in  the  habit  of  running  away. 
Here,  again,  the  testimony  was  conflicting. 
That  of  the  plaintiff  tended  to  prove  that 
the  horse  was  safe  and  gentle;  while  that 
of  the  defendant  tended  to  prove  the  con- 
trary. The  court  limited  the  proof  of  the 
disposition  of  the  horse  to  the  time  before 
the  accident.  The  defendant  produced  sev- 
eral witnesses  tending  to  show  that  the  horse 
was  unruly  and  unsafe  before  that  event, 


and  then  offered  other  witnesses  to  proTe  bis 
disposition  afterward,  but  this  testimony  was 
excluded.  While  the  offered  proof  ought  to 
have  be^  received  within  reasonable  limita- 
tions, its  exclusion  Is  not  sufficient  grounds 
for  reversal.  The  Jury  appear  to  have  been 
reasonably  informed  of  the  habits  and  dis- 
position of  the  horse  by  the  evidence  ad- 
mitted and  the  error  in  excluding  further 
testimony  is  not  considered  material.  Code 
Civ.  Proc.  §  581  (Gen.  St.  IfiOQ,  1  6176). 

The  Judgment  affirmed.  All  tbe  JoBtlces 
concurring. 


REVELL  et  aL  v.  CITr  OF  MUSKOGEE. 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1913.) 

(B^BabmB  bp  ike  Oonri.) 

1.  AmAJ.    AKD    BKBOB     (|    977*)— CttDEB 

Gbamtiso  New  Trial— Revibw. 

When  tbe  trial  judge  grants  a  motion  for 
new  trial,  his  ruling  will  not  be  reversed,  un- 
less It  appears  to  have  been  baaed  upon  an 
error  of  some  pure  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  3880-3866;  Dec.  Dig.  | 
977.*] 

2.  Eminent  Domain  {J  131       Value  of 
Lako  Taken— Pabticulab  'Use. 

In  ascertaining  tbe  value  of  land  taken 
under  eminent  domain,  its  market  value  is 
the  test,  and  not  its  value  for  some  particular 
use  to  which  it  miKht  be  subjected,  although 
its  adaptability  to  tais  use  may  be  considered 
as  one  of  the  factors  in  ascertaming  its  market 
value. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  1 353;  Dec.  l>ig.  1 131.*J 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Conr^  Wagoner  County ; 
John  H.  King,  Jndg& 

Action  by  tbe  City  of  Muskogee  against 
O.  D.  Bevell  and  others.  From  a  Judgment 
for  defendants,  and  from  an  order  granting 
plaintiiTs  motion  for  a  new  trial,  defoidanta 
bring  error.  Affirmed. 

Hutchings,  Mnrpbey  &  German,  of  Musko- 
gee, for  plaintlfCs  in  error.  Bailey  &  Wyond 
and  Owen  &  Sttme,  all  at  Mnsfcogee,  for  de* 
fendant  in  error. 

AMES,  C.  This  Is  a  proceeding  by  the 
city  of  MuAogee  against  O,  D.  Revell  et  aL 
to  condemn  an  alley  between  and  parallel 
with  Broadway  and  Okmulgee  avenues,  and 
running  from  Third  Street  West;  a  part  of 
the  ground  taken  being  a  part  of  lot  2  of 
the  block  and  the  remainder  a  part  of  lot  3. 
Lots  2  and  3  belonged  to  different  owners, 
although  some  of  tbe  number  were  owners 
of  undivided  Interests  in  both  lots.  Upon 
the  trial  the  Jury  returned  a  verdict  against 
the  city  for  97,500.  Tbe  city  filed  a  motion 
for  new  trial,  which  was  granted.  Tbe  ap- 
peal is  taken  by  tbe  owners  from  this  order 
granting  a  new  trial. 

[1]  The  decision  of  the  trial  court  must  be 
affirmed,  as  It  Is  tbe  well-settled  rule  of  this 
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court  that  an  order  granting  a  new  trial 
will  not  be  revened  bere,  nnleas  it  la  ai>- 
parent  tliat  the  court  erred  upon  some  qnea- 
tlon  of  law.  It  Is  not  so  apparent  upon  thla 
record,  as  it  may  be  that  the  trial  court  was 
of  the  opinion  that  the  Judgment  was  not 
supported  by  the  evidence.  It  Is  stated  by 
the  plaintiffs  In  error  that  the  trial  court's 
reason  for  granting  a  new  trial  was  because 
of  error  which  he  thought  had  been  commit- 
ted In  giving  an  Instruction  to  the  Jury ;  but 
the  defendant  In  error  does  not  concede  this 
statement,  and  the  record  does  not  disclose 
the  exact  reason  which  moved  the  court, 
and.  as  we  cannot  say  that  the  court  erred 
on  any  pure  Question  of  law,  the  judgment 
must  be  affirmed.  Siarp  t.  Choctaw  By.  & 
Ughtlng  Oa,  126  Paa  WW,  not  yet  officially 
reported,  and  the  cases  therein  dted. 

[2]  As  the  case^  however.  Is  here,  and  as  it 
must  be  tried  again,  and  as  the  correctness 
of  the  instruction  complained  of  is  argued  at 
length  by  oonnati  tor  both  tides,  we  will  ex- 
amine it.  The  InstrnctUm  Is  as  follows: 
"When  only  a  part  of  defendants*  property 
is  taken  by  condemnation  for  public  use  and 
the  retidne  Is  left,  as  in  Oils  case,  it  is 
propQT  for  yoa  to  consider  the  use  to  which 
it  is  adapted  in  connection  with  the  part  so 
left,  if  it  Is  shown  by  the  evidence  it  pos- 
sessed any  hl^er  value  by  reason  of  such 
use.  In  this  case,  if  you  And  firom  the  evi- 
dence that  the  portion  of  the  block  sought 
to  be  condemned  by  the  city  for  public  use, 
through  the  block  owned  by  the  defendants, 
was  adapted  to  the  use  of  an  elevator  or 
heating  plant,  for  the  use  of  a  building 
erected  or  to  be  erected  on  the  entire  block 
of  ground  owned  by  defendants,  and  by  the 
taking  of  such  strip  of  ground  for  an  alley 
through  said  block  the  defendants  were  de- 
prived of  Its  value  for  such  purpose  or  pur- 
poses, then  I  Instruct  70U  that  you  should 
consider  the  value  of  such  property  for  said 
specific  use  in  arriving  at  the  damages  the 
defendants  have  suffered,  if  any,  by  the  tak- 
ing of  such  property  for  an  alley." 

If  the  trial  Judge  concluded  that  there  was 
error  In  this  Instruction  and  granted  the 
new  trial  on  that  ground,  we  think  he  was 
correct,  as  the  Instruction  might  have  led  the 
jury  to  believe  that  they  should  fix  the  val- 
ue of  the  property  for  some  specific  use, 
rather  than  at  its  market  value.  The  rule 
Is  well  stated  In  2  Lewis  on  Eminent  Do- 
main {2d  Ed.)  pars.  478  and  470,  as  follows : 

"All  the  fftcts'  as  to  the  condition  of  the 
property  and  Its  surroundings,  its  Improve- 
ments and  capabilities,  may  be  shown  and 
considered  in  estimating  Its  value.  Of 
course,  circumstances  and  conditions  tending 
to  depreciate  the  property  are  as  competent 
as  those  which  are  favorable.  Facts  affect- 
ing the  value  of  the  property  may  be  shown, 
though  they  have  become  known  since  the 
taking  or  since  the  commencement  of  the 


proceedings.  Where  land  was  avalhible  for 
both  mining  and  town  lot  purposes,  it  was 
held  error  to  compel  the  ownw  to  elect 
whether  he  would  prove  its  value  for  ma  or 
the  other.  If  property  has  no  market  value, 
then  it  Is  a  question  of  real  or  actual  value, 
and  every  ftict  bearing  upon  such  value  may 
be  shown,  and  those  acquainted  with  the 
property  and  its  surrouBdingB  may  give  tbtilr 
opinion  of  its  value,  though  not  eijierts  in 
the  strict  sense. 

"The  market  value  of  property  Includes 
its  value  for  any  use  to  which  it  may  be 
put.  It  by  reason  of  Its  surroundings,  or  its 
natural  advantages,  or  its  artlfl^al  Improve- 
ments, or  its  Intrinsle  character,  it  Is  pecul- 
iarly adapted  to  some  particular  use,  all 
the  circumstances  which  make  up  this  adapt- 
ability may  be  shown,  and  tlie  fact  of  sudk 
adaptation  may  be  taken  into  omslderatlon 
in  estimating  the  compensaUtm.  Some  of 
the  cases  hold  tiiat  its  volu^  for  a  portlcolar 
use  may  be  proved,  but  the  propw  inquiry 
Is  :  What  is  its  market  value  In  view  <tf 
any  use  to  whidi  It  may  be  applied  and  of 
all  the  uses  to  which  it  is  adaptedr* 

The  authorities  supporting  this  rule  are 
collected  In  the  notes  to  the  sections  quoted, 
and  it  is  unnecessary  fl>r  us  to  repeat  than 
here. 

The  jndgmoit  of  Oie  trial  court  should  be 
affirmed. 

FEB  UUBIAH.    Adopted  in  wholes 


GHICAQO,  B.  I.  ft  P.  BT.  OO.  v.  BADFOBD. 
(Supreme  Conrt  of  Oklahoma.    Jan.  7.  1018.) 

(Bfttahu4  by  the  Courts 

1.  Valbk  Iupkibonmekt  (i  7*)— Abbbst  or 

Passsnosb— Tickets. 

One  enterlne  a  passenger  train  of  a  rail- 
road company,  claimiae  the  right  of  tranipor- 
tation  on  a-  nontranBierable  ticket  Issued  to 
another,  cannot  lawfully  be  arrested  for  refus- 
al to  pay  caah  fare  upon  the  train  aaditor  tak- 
ing np  the  void  ticket 

[Ed.  Note.— For  other  cases,  see  False  Im- 

rnsonment.  Cent  Dig.  ||  6-61,  79;  Dec.  Dig. 
7.*] 

2.  Cabbmss  (t  S68*)— Passbiiobbs— Bbtdbai. 
TO  Fat  Fabb—Bbmbot— Etxotioh— Skat- 

UTES. 

Section  1804,  Comp.  Laws  1009,  provides 
that  a  passenger  who  refnses  to  pay  nis  fare 
may  be  ejected  from  the  nhide  by  the  car- 
rier at  any  usual  stopping  ^ace,  or  near  some 
dwelling  house. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  H  1446,  1446;  Dec;  Dig.  f  868.«} 

3.  Faub  IifPBiBoimEiTT  (I  11^)— Abbest  or 
Pabsenoeb  BT  TBAiN  AiTDrroB  —  ScOFB  or 

AUTHOBETT— CaBBIEBB'  LIABILXTT. 

A  railroad  company  Is  liable  for  the  acts 
done  by  a  train  auditor  actinK  within  the  scope 
of  his  general  anthorlty,  in  furtherance  of  the 
company's  business,  and  for  the  accomplish- 
ment of  the  object  for  which  the  anditor  was 
employed;  and  where  the  act  done  arises  oat 
of  a  controversy  over  the  pavment  of  fare,  and 
consists  In  procuring  an  officer  to  make  an 
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arrest  of  one  aboard  tlie  train  on  which  the  aa- 
ditor  ie  employed,  and  inch  arrest  is  wrongful, 
the  company  is  uable  in  damagei  for  the  in- 
juries •tutained. 

{Ed.  Note.— For  other  cases,  aee  False  Im- 
^nsoDment,  Cent  IMg.  {|  6-67;  Dee.  Dig.  S 

4.  Faiar  lupBisonfEnT  (|  84*)— DjiKI-qbs— 
Elbubnts  of  Damaqb. 

In  an  action  for  false  arrest,  the  injured 
party  is  entitled  to  recover  for  the  snfFering, 
both  hodily  and  mental,  which  the  wrong  may 
have  occasioned.  The  Injury  done  by  being  re- 
strained of  one's  liberty  is  akin  to  that  suf- 
fered front  assault  and  battery. 

[Ed.  Note^For  other  eases.  ••«  False  Im- 
prisonnent,  Cent.  Dig;  1  lU;  t>ec;  DIr  1 84.*] 

5.  TlUL  (I  250*)— iHGmnonoHB— BiQinn  to 

CHABaS—FOBM. 

Where  a  special  instruction  is  requested, 
it  Is  the  duty  of  cotinsel  to  prepare  and  submit 
to  the  court  such  desired  fautruetion  In  writ- 
ing, prt^ierly  numbered  and  signed,  and,  upon 
timely  delivery  to  the  court,  request  that  it  be 
given.  Upon  a  failure  so  to  do,  where  the 
court  has  given  general  Instructions  apjflleaUe 
to  the  issues  and  the  evidence,  this  court  will 
not  consider  as  error  the  courre  failure  to  In- 
atnict  of  Its  own  motion  upon  any  given  prop- 
osition. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  11  64&-ee0:  Dec  Dig.  1  m»] 

6.  Faue  IicpBuomcBnT  a  86*)— Bzonam- 
NEss— Falsb  luBUiBommn  of  Pabsbngbb. 

Same  as  syllabos  12  In  Choctaw,  eta.  By. 
Co.  v.  Burgess,  21  Okl.  653.  97  Pac.  271. 
[Ed.  Note.— For  other  cases,  see  False  Im- 

Erisonment,  Cent  Dig.  ||  110;  IIB-IIS;  Dee. 
dg.  I  36.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kingfisher  Coun- 
ty; A.  H.  Huston,  Judge. 

Action  for  damages  by  Hugh  C  Radford 
against  the  Chicago,  Rock  Island  ft  Pacific 
Railway  Company.  From  a  judgm^t  in 
plalntUTa  IftTor,  defoidant  brlnss  error.  Af- 
firmed. 

a  O.  Blalce  and  H.  B.  Low,  both  of  El 
Reno,  and  F.  L.  Boynton,  of  Kingfisher,  for 
plaintiff  In  error.  John  T.  Bradley,  Jr.,  and 
O.  L.  Callaway,  both  of  KlngflBher,  tor  de- 
fendant in  error. 

SHARP,  C.  On  December  8,  1908,  plain- 
tiff purchased  of  a  ticket  scalper  In  the  dty 
ot  Enid,  for  transportation  to  El  Reno,  the 
unused  portion  of  a  nontransferable  ticket 
Issued  by  the  ^uthem  Pacific  Railway  Com- 
pany at  Santa  Barbara,  Cel.,  on  Movenber 
26,  1908,  to  one  R.  Ifc  Denton,  authorizing 
certain  railroads  therein  named,  inclncllng 
d^endant,  to  carry  the  said  Denton  over 
their  respective  lines  between  said  dty  of 
Santa  Barbara  and  Oklahoma  City,  Okl. 
Upon  plaintiff's  presentatiOD  of  said  ticket 
to  the  train  auditor,  It  was  taken  np  and 
the  r^lar  fare  to  El  Beno  demanded.  This 
plaintiff  at  the  time  refused  to  pay,  and 
shortly  afterwards  was  placed  under  ar- 
rest by  a  deputy  sheriff  who  was  on  board 
the  train.  It  was  charged  by  plaintiff  that 
the  arrest  was  procured  by  defendant  com- 
pany acting  by  and  through  Its  auditor.  The 


petition  further  duurged  that  aaM  auditor, 
represeuting  said  def^dant  company,  **wltta- 
out  any  right,  caus^  or  excuse,  unlawfully 
and  wrongfully  abused  the  idalntlff,  and 
said  In  a  loud  tone  of  Totee,  which  could  be 
and  was  heard  all  paaaengera  in  the  coadi 
In  which  plaintiff  was  riding,  that  the  plain* 
tiff  bad  committed  fbe  crime  ot  forgery,  and 
said  to  plaintiff,  *l  will  see  that  you  get 
two  yeara  fbr  forgery  for  this*  (meaning  by 
audi  language  to  Inform  the  plaintiff  that 
the  d^endant,  the  Chicago,  Bock  Idand  & 
Pacific  Ballwar  Company,  waa  golnc  to  have 
the  dctoidant  Imprisoned  for  a  term  of  two 
years  on  the  charge  of  committing  the  crime 
of  ftnguy),  and  said  auditor,  acting  as  the 
agent  of  the  defmdaat,  and  for  and  on  be- 
half ot  deCendan^  Immediately,  after  using 
said  language  to  plaintiff  above  set  forth, 
informed  one  Ike  Hawkins,  a  deputy  sheriff 
ot  Kingfisher  county,  Ga^  who  was  on  said 
train  returning  to  Kingfisher  In  duirge  ot 
a  prisoner,  that  said  plaintiff  had  committed 
the  crime  of  forgery,  and  maliciously,  wrong- 
fully, and  unlawfully  commanded  and  re- 
quested tb»  said  deputy  dierlff  to  arrest  the 
plaintiff  for  forgery,  and  to  take  him  to 
Kingfisher  and  lock  him  up;  that  said  dep- 
uty sheriff,  acting  for  and  under  the  Instruc- 
tions of  the  defoidant,  without  the  consent 
of  the  plaintiff,  and  without  any  cause  or 
excuse,  arrested  the  plaintiff,  handcuffed 
him,  restrained  him  of  his  liberty,  and  con- 
fined him  in  the  seat  with  another  prisoner 
that  he  (the  said  deputy)  had  In  chaise  at 
said  time;  that,  because  of  such  wrongful 
and  malicious  conduct  of  the  defendant,  the 
plaintiff  was,  without  his  consent,  kept  un- 
der arrest  by  said  deputy  sheriff,  and  was 
by  said  deputy  sheriff  wrongfully  and  un- 
lawfully handcuffed,  confined,  restrained,  de- 
prived of  his  liberty,  and  compelled  to  ride 
In  a  seat  with  said  other  prisoner  from  the 
village  of  Henness^  to  Kingfisher;  that. 
Just  before  the  train  reached  the  station  of 
defendant  at  the  said  city  of  Kingfisher, 
the  said  defendant,  through  its  said  auditor, 
caused  said  d^nty  sheriff  to  release  the 
plaintiff  from  restraint  and  imprisonment, 
and  to  unhandcuff  him  and  give  him  his  lib- 
erty." It  was  further  charged  that  the 
plaintiff  had  not  committed  or  attempted  to 
commit  the  crime  of  forgery  or  any  other 
crime  on  said  train,  or  at  any  other  time 
or  place,  and  that  his  arrest  and  imprison- 
ment was  maliciously,  wrongfully,  and  un- 
lawfully caused  by  the  defendant  without 
excuse,  and  that  thereby  be  was  greatly  In- 
jured and  hurt  deprived  of  his  liberty.  In- 
jured In  his  health,  caused  great  mental 
pain  and  suffering,  and  subjected  to  great 
ridicule,  contempt,  shame,  bumillation,  In- 
dignity, and  disgrace.  That  the  plaintiff 
was  arrested  by  the  deputy  sheriff,  and  while 
in  charge  of  the  officer  was  taken  from  his 
seat  to  another  seat  in  the  rear  of  the  coach 
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and  there  kept  for  a  time,  bandcuCfed  to 
anotber  prisoner,  was  not  denied.  There 
was  a  conflict  In  the  testimony  as  to  the 
Immediate  cause  of  the  arrest  Some  of  the 
witnesses  testified  that  plaintiff  was  arrest- 
ed by  the  officer,  under  the  direction  of  the 
train  auditor,  on  the  charge  of  forgery; 
others  testified  that  bis  arrest  was  on  ac- 
count of  bis  having  committed,  or  being 
about  to  commit,  an  aisault  on  the  auditor; 
while  there  was  still  other  testimony  tend- 
ing to  show  that  the  arrest  was  caused  on  ac- 
count of  plaintiff's  refusal  to  pay  bis  far& 
No  formal  charge  for  any  oftense  was  ever 
preferred  against  plalntlCF;  and,  after  he  had 
complied  with  the  auditor's  dnnand  and 
paid  bis  fare,  be  was  discharged  from  fur- 
ther custody. 

It  is  ut^d  by  the  platntifl  in  error  that 
It  Is  not  respooaible  for  the  wrongs  conmilt- 
ted  by  Its  auditor;  and  counsel  dte  In  sup- 
port of  their  position  the  case  of  Lake  Shore 
ft  Mldilgan  Southern  Railway  Co.  t.  Pren- 
tice, 147  n.  &  101,  13  Sup.  Ct  261.  37  L. 
Bd.  97.  The  role  anoounoed  In  the  Lake 
Shore  Case  was  followed  by  tills  court  in 
Atchison,  T.  &  S.  F.  By.  Ca  t.  Chamber- 
lain, 4  Okl.  542,  46  Pac.  499;  Moore  v.  Atch- 
ison, T.  A  S.  F.  By.  Co.,  20  OkL  682,  110 
Pac.  10B8;  and  Chicago,  B.  I.  &  P.  By.  Co. 
T.  Newborn.  27  OkL  9,  110  Pae  1066,  30  L. 
B.  A.  (N.  S.)  432.  The  Gbamberlaln  Case, 
as  well  aa  the  Moore  Cue,  arose  In  Okla- 
homa Territory  prior  to  stat^ood,  while  the 
'Newborn  Case  was  began  in  the  coorts  of 
the  Indian  Territory  In  January,  1907. 
Therefore  the  rule  annoonced  in  the  Lake 
Shore  Case  was  controlling  upon  the  courts 
la  both  territories,  and  opoa  this  court  Sec- 
tion 1,  Schedule,  WUUamtf  Ann.  Const  par. 
36S. 

The  facta  charged  in  the  Lake  Shore  Case 
were  similar,  in  many  of  their  material  as- 
pects, to  the  case  at  bar.  There  the  plaintiff, 
his  wife,  and  a  number  of  persons  were  pas- 
sengers holding  excur8i<m  tickets  oa  a  regu- 
lar passeoger  train  of  the  defendant  railroad 
from  Norwalk,  Ohio,  to  Chicago,  IlL  WhUe 
en  route,  the  plaintiff  purchased  of  several 
passengers  their  return  tickets,  which  had 
nothing  on  them  to  show  that  they  were  not 
transferable.  The  conductor  of  the  train 
learning  this,  and  knowing  that  plaintiff  bad 
been  guilty  of  no  offense  for  which  he  was 
liable  to  arrest,  telegraphed  for  a  police  offi- 
cer employed  by  the  defendant,  who  boarded 
the  train  as  it  approached  Chicago.  The 
conductor  thereupon.  In  a  loud  and  angry 
voice,  pointed  out  the  plaintiff  to  the  ofl^cer, 
and  ordered  bis  arrest;  and  the  officer,  by 
direction  of  the  conductor,  and  without  any 
warrant  or  authority  of  law,  seized  the  plain- 
tiff and  rudely  searched  him  for  weapons 
In  the  presence  of  other  passengers,  hurried 
blm  into  another  car,  and  there  sat  down  by 
him  as  a  watch,  and  refused  to  tell  bim  the 


cause  of  his  arrest  or  to  let  blm  speak  to 
his  wife.  While  the  plaintiff  was  being  re- 
moved into  the  other  car,  the  conductor,  for 
the  purpose  of  disgracing  and  bomlUatlng 
plaintiff  with  his  fellow  passengsrs,  <^nly 
declared  that  he  was  under  arrest  and  sneer- 
Ingly  said  to  the  plaintiff's  wife,  "Where  is 
your  doctor  now?"  On  arrival  at  Chicago^ 
the  conductor  refused  to  let  the  plaintiff 
assist  his  wife  with  her  parcels  in  leaving 
the  train,  or  to  give  her  the  check  for  their 
trunk;  and  in  the  presence  of  passengera 
and  others  ordered  him  to  be  taken  to  the 
station  bouse,  to  which  he  was  sabseqaraitiy 
taken  and  detained  until  the  conductor  ar- 
rived, when  a  false  diarge  of  dlsordwly  con- 
duet  was  preferred  against  bim.  Plaintiff 
gave  bond  and  was  released ;  and  on  appeal^ 
ing  before  the  Justice  of  the  peace  for  trial  on 
the  day  following,  and  no  one  appearing  to 
prosecute  him,  he  finally  dlsdiarged. 
A  verdict  of  |10,000  was  returned  by  the 
Jury,  and  the  plaintiff,  by  leave  ot  court, 
remitted,  the  sum  of  $4,000,  and  Judgment 
was  rendered  tor  $6,000.  Beferring  to  the 
liability  of  the  company  for  damages,  it  was 
said  by  the  court:  "The  nile  has  the  same 
application  to  corporations  as  to  Individoals. 
This  court  has  oft^  In  cases  of  this  class, 
as  well  as  In  other  cases,  affirmed  the  doc> 
trine  that  for  acts  done  by  the  agents  of  a 
corporation,  In  the  course  of  Its  business  and 
of  their  employment,  the  corporation  Is  re- 
sponsible, in  the  same  manner  and  to  the 
same  extent  as  an  individual  is  responsible 
under  similar  circumstances.  Philadelphia, 
\V.  &  B.  B,  B.  Co.  V.  Qulgley,  62  U.  S.  (21 
How.)  202,  210,  16  L.  Gd.  73,  7S ;  First  Nat 
Bank  of  Carlisle  v.  Graham,- 100  U.  S.  609, 
702,  23  L.  Ed.  750,  751;  Salt  Lake  City  v. 
Hollister.  118  U.  S.  256,  261  16  Sup.  Ct.  1055] 
30  L.  Ed.  176, 177;  Denver  &  R,  G.  R.  Co.  v. 
Harris,  122  U.  S.  597,  608  [7  Sup.  Ct  1286] 
30  L.  Ed.  1146,  1148.  A  corporation  Is  doubt- 
less liable,  like  an  individual,  to  make  compen- 
sation for  any  tort  committed  by  an  agent  in 
the  course  of  his  employment,  although  the 
act  is  done  wantonly  and  recklessly,  or  against 
the  express  orders  of  the  prindpaL  Phila- 
delphia &  R.  R*  Go.  V.  Derby,  14  How.  (65  U. 
S.)  46S,  14  L.  Ed.  502;  New  Jersey  S.  B.  Co. 
V.  Brockett,  121  U.  S.  637  [7  Sup.  Ot  1039] 
30  L.  Ed.  1049;  Howe  v.  Newmarch,  12  Allen 
[Mass.]  49;  Ramsden  v.  Boston  &  A.  R.  Co., 
104  Mass.  117  [6  Am.  Rep.  200].  A  corpora- 
tion may  even  be  held  liable  for  a  libel,  or  a 
mali(4ous  prosecution,  by  its  agent  within 
the  scope  of  his  employment ;  and  the  malice 
necessary  to  support  either  acti<m,  if  proved 
in  the  agent  may  be  imputed  to  the  corpora- 
tion. Philadelphia,  W.  &  B.  R  Co.  v.  Qulg- 
ley, 21  How.  (62  U.  8.)  202,  211.  16  L.  Ed. 
73,  75 ;  Salt  Lake  City  t.  HoUtster,  118  U.  S. 
256,  262  [6  Sup.  Ct  1055]  30  L.  Ed.  176,  178; 
Beed  v.  Home  Savings  Bank,  130  Mass.  443, 
445  [39  Am.  B^  468],  and  cases  dted; 
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ErnleTitz  t.  Eastern  R.  Co.,  140  Mass.  S73 
[S  N.  E.  500];  McDermott  t.  ETenlng  ^Toumal 
Ass'n,  43  N.  J.  Law,  488  [39  Am.  Rep.  606] ; 
Id.,  44  N.  J.  Law,  430  [43  Am.  Rep.  392]; 
Bank  of  New  South  Wales  t.  Owston,  L.  R. 
4  App.  Cas.  270.  But,  as  well  obserred  by 
Mr.  Justice  Field,  now  Chief  Justice  of  Mas- 
sachusetts :  The  logical  dlfflcolty  of  imput- 
ing the  actual  malice  or  fraud  of  an  agent 
to  his  principal  is  perhaps  less  when  the 
principal  Is  a  person  than  when  it  la  a  cor- 
poration ;  stlU  the  foundation  of  the  imputa- 
tion Is  not  that  It  Is  Inferred  that  the  princi- 
pal actually  participated  In  the,  malice  or 
fraud,  but,  the  act  having  been  done  for  his 
benefit  by  his  agent  acting  within  the  scope 
of  his  employment  In  his  business,  it  Is  Just 
that  he  should  be  held  responsible  for  it  in 
damages.  Lothrop  v.  Adams.  133  Mass.  471, 
480,  481  [48  Am.  ReiK.  528].* "  The  Judgment 
of  the  lower  court;  however,  was  revised 
for  the  reason  that  it  was  not  contended,  nor 
was  there  any  evidence  introduced  tending 
to  show,  that  the  conductor  was  known  to 
Qie  railroad  comiAny  to  be  an  unsuitable 
person  In  any  respect,  or  that  the  defendant 
in  any  way  participated  in,  approved,  or  rat- 
ified his  treatment  of  the  plaintitT,  and  there- 
fore plaintiff  could  not  recorer  punitive 
damages.  However,  as  to  such  damages  as 
were  compensatory,  the  case  is  one  that 
strongly  supports  the  contention  of  the  de- 
fendant in  error  here,  and  announces  the 
very  ge^ieral  rule  that  a  coporation,  like  an 
individual,  is  liable  to  make  compensatiou 
for  any  tort  committed  by  its  agent  in  the 
course  of  his  employment,  even  though  the 
act  is  done  wantonly  and  recklessly,  or  was 
against  the  express  orders  of  the  company. 
Upon  the  Question,  however,  of  exemplary 
damages,  the  authorities  are  conflicting,  as 
was  observed  by  the  court  in  the  course  of 
the  opinion  in  the  above  case. 

In  the  Chamberlain  Case  our  own  court 
approved  an  Instruction  authorizing  the  re- 
covery of  oompensatory  damages  Id  the  lan- 
guage following:  "Tou  are  further  instruct- 
ed that,  if  yoQ  find  fl>r  the  plainttflT,  it  is 
your  privilege  to  And  any  sum  whi<^,  in  your 
Judgment,  will  compensate  the  plaintiff  for 
injuries  sustained,  not  exceeding  the  amount 
claimed.  •  •  • "  It  was  held  that  there 
was  no  testimony  to  authorise  a  verdict  for 
exemplary  damages,  and  that  the  instruction 
submitting  to  the  Jury  that  Issue  was  erro- 
neous. 

[2]  It  Is  provided  by  sUtnte  (section  1894, 
Ctnnp.  Laws  1909)  that,  if  any  passenger 
shall  refuse  to  pv  his  fare,  it  shall  be  lawful 
for  tite  ctrndndor  of  the  t^aln  and  the  serr- 
ants  of  the  corporation  to  put  him  and  his 
baggage  out  of  One  cars;  but  fliat  his  evlc> 
tlou  must  be  done  with  as  little  violence  as 
possible,  and  at  any  usual  stxxpfibig  place 
«r  near  some  dwelling  house.  Moote  v.  All- 


ison, T.  &  S.  F.  Ry.  Co.,  26  OkL  682,  110 
Pac.  1059;  St  Louis  &  S.  F.  Ry.  Co.  v. 
Johnson,  25  Okl.  833,  108  Pac.  378.  But  this 
right  to  evict  for  refusal  to  pay  fare  con- 
fers upon  the  conductor  or  employes  no  au- 
thority to  procure  the  arrest  of  the  passen- 
ger thus  refusing. 

There  is  a  sharp  conflict  in  the  testimony 
as  to  the  reason  for  plaintifTs  arrest;  some 
of  the  witnesses  testifying  that  it  was  done 
at  the  instance  of  the  auditor,  who  had 
charged  plalntlif  with  forgery  and  publicly 
proclaimed  that  he  would  get  two  years  in 
the  penitentiary;  by  others,  that  the  arrest 
was  made  on  account  of  plaintifTs  attempt 
to  commit  an  assault,  in  the  officer's  pres- 
ence, on  the  auditor ;  while  the  officer  at  one 
time  testified  that  he  was  asked  by  the  au- 
ditor to  arrest  the  plalntlft  for  failure  to  pay 
his  fare,  providing  be  did  not  pay  it  before 
the  train  reached  Klngfishtt.  and  this  testi- 
mony Is  supported,  not  only  tgr  the  evidence 
of  the  plaintiff,  but  of  the  defendant's  wit- 
ness BoUng.  The  question  was  one  for  the 
Jury,  and  was  resolved  In  favor  of  plaintUT. 

t1}  The  refosal  to  pay  cash  fare  Is  not  an 
offense  against  the  law  that  alone  wlU  sub- 
ject one  to  arrest  or  imprisonment  The 
Jury  w^  properly  Instructed  that.  If  the 
plalntlCF  attempted  or  made  an  assault  upon 
the  auditor,  the  arrest  was  lawful ;  and  that, 
In  such  event  their  verdict  should  be  for  the 
defendant  The  court  further  submitted  to 
the  Jury  the  Issne  of  plaintUTs  honest  In- 
tent and  good  faith  In  proflTerlug  the  ticket 
for  his  transportation,  and  also  instructed 
that,  if  plaintiff  knew  that  the  ticket  con- 
tained a  provision  making  it  nontransfera- 
ble, and  signed  thereon  the  name  of  the 
original  holder  to  secure  a  gain  and  benefit 
therefrom,  then  such  act  would  be  criminal. 
From  this  It  must  have  followed,  had  the 
Jury  so  found,  that  the  arrest  was  lawful; 
and.  If  lawful,  no  liability  could  attach.  Up- 
on these  conflicting  Issues,  covered  proper 
instructions,  the  verdict  of  the  Jury  Is  con- 
elusive  of  the  fact  that  the  arrest  was  un- 
lawful. 

[3]  As  to  the  defendant  company's  liabil- 
ity, we  believe  the  rule,  supported  by  the 
great  weight  of  authority  and  the  best  rea- 
soning, to  be  that. the  master  is  liable  for 
the  acta  done  by  a  servant  within  the  scope 
of  his  general  authority,  In  furtherance  of 
the  master's  business,  and  for  the  accom- 
pllslunent  of  the  object  for  which  the  servant 
Is  emph^ed.  Birmingham  By.,  eta,  Oo.  v. 
Balrd,  ISO  Ala.  884,  SO  Sooth.  466.  84  L.  R. 
A.  7{12, 89  Am.  St  Rep^  43;  Brennan  r.  Fair 
Haven  ft  WestvUle  Ry.  Go^  46  Conn.  284.  29 
Am.  Rep.  079;  Western  ft  Atlantic  Ry.  Go. 
V.  Turner,  72  Ga.  292,  53  Am.  Rep.  842 ;  Mc- 
Klnley  v.  Chicago,  ete.,  Ry.  Co.,  44  Iowa, 
814,  24  Am.  Rep.  748 ;  Birmingham  Water- 
works Ca  T.  Hubbard.  86  Ala.  179,  4  South. 
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607,  7  Am.  St  Rep.  35;  Lake  Shore,  etc., 
Ry.  Co.  V.  Brown.  123  111.  162,  14  N.  B.  197, 
5  Am'.  St.  Rep.  510;  EvansvUle,  etc.,  Ry.  r. 
McKee,  99  Ind.  519,  50  Am.  Rep.  102;  Ev- 
ansville,  etc.,  Ry.  Co.  v.  Baum,  26  Ind.  70; 
Atchison.  T.  &  S.  F.  Ry.  Co.  t.  Henry,  55 
Kan.  715.  41  Pac.  952,  29  I..  R.  A.  465; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce,  36 
Kan.  350,  13  Paa  609,  69  Am.  Rep.  571; 
Southern  Kansas  Ry.  Co.  v.  Rice,  38  Kan. 
398,  16  Pac.  817,  5  Am.  St.  R^.  766;  WU- 
llams  r.  Pullman  Palace  Car  Co.,  40  La. 
Ann.  87,  3  South.  631.  8  Am.  St  Rep.  512; 
Uifltte  T.  New  Orleans  City  ft  Lake  R,  Co., 
43  La.  Ann.  34.  8  South.  701,  12  Ia  R.  A. 
337 ;  Kansas  City,  eta,  Ry.  Co.  t.  Kelly,  36 
Kan.  656.  14  Pac  172,  69  Am.  Rep.  596; 
Goddard  t.  Grand  Trunk  Ry.  Co.,  57  Me.  202, 
2  Am.  Rep.  39;  Hanson  v.  European  &  N. 

A.  Ry.  Co.,  62  Me.  84,  16  Am.  Rep.  404; 
Sherley  t.  BlUings,  8  Bush  (Ky.)  147,  8  Am. 
Rep.  451 ;  New  York,  P.  &  N.  R,  Co.  v.  Wal- 
dron,  116  Md.  441,  82  AU.  709.  39  Lu  R.  A. 
(N.  S.)  602;  Philadelphia.  etc...R.  Co.  t.  Lor- 
Idn.  47  Md.  155,  28  Am.  Bep.  442;  Howe  T. 
Newmardi,  12  Allen  (Uasa.)  40;  Bryant  t. 
Rich,  106  Mass.  180,  8  Am.  B^  8U ;  Bama- 
den  T.  Boston  &  Albany  R.  Co.,  IM  Blass. 
U7,  6  Am.  Bep.  200;  Wilton  v.  Middlesex 
R.  Co..  107  Mass.  108.  9  Am.  Rep.  11;  Hull 
r.  Boston  &  Maine  Ry.  Co.,  210  Mass.  159, 
96  N.  El  08,  36  L.  R.  A.  (N.  S.)  400,  Ann. 
Cas.  19120,  1147;  Morier  t.  St.  Paol,  etc., 
Ry.  Co.,  81  Minn.  351,  17  N.  W.  952,  47  Am. 
Bep.  TO3;  Epbland  t.  BUssonrl  Pacific  By. 
Co.,  137  Mo.  187.  37  S.  W.  820,  88  S.  W.  926, 
36  L.  R.  A.  107.  59  Am.  St  Bep.  498;  Brown 
T.  Hannibal,  etc.,  Ry.  Co.,  66  Mo.  688;  Oar- 
retzen  v.  Duenckel,  50  Mo.  104.  11  Am.  Bep^ 
406;  Eckert  t.  St  LOuis  Transfer  Co.,  2 
Mo.  App.  36;  Ricbberger  v.  American  Ex- 
press Co.,  73  Miss.  161,  18  South.  922.  31  L. 

B.  A.  390,  55  Am.  St  Rep.  522;  New  Or- 
leans, etc.,  By.  Co.  V.  Allbritton,  38  Miss. 
242,  75  Am.  Dec.  98;  Haver  v.  Central  R. 
R.  Co.,  62  N.  J.  Law,  282.  41  Atl.  916,  43  L, 
R.  A.  84,  72  Am.  St  Rep.  647;  Palmer!  t. 
Manhattan  El.  Ry.  Co.,  133  N.  T.  261,  30  N. 

1001,  16  L.  R.  A.  136,  28  Am.  St  Rep. 
632;  Mott  r.  Consnmers'  Ice  Co.,  73  N.  Y. 
543;  CossroTe  t.  Ogden,  49  N.  T.  255,  10 
Am.  Rep.  361;  MoUoy  v.  New  York,  etc., 
Ry.  Co.,  10  Daly  (N.  Y.)  453 ;  Rounds  v.  Del- 
aware, etc.,  Ry.  Co.,  64  N.  T.  120,  21  Am. 
R^  597;  Mulligan  t.  New  York  &  H.  R. 
Ry.  Co.,  129  N.  Y.  506,  29  N.  E.  662,  14  L.  R. 
A.  791,  26  Am.  St  Bep.  539 ;  Penney  v.  New 
York  Central  &  H.  R.  R.  Co.,  34  App.  Dlv. 
10,  63  N.  ¥.  Supp.  1043 ;  Jackson  r.  Ameri- 
can Tel.  &  Tel.  Co.,  139  N.  C.  347,  51  S.  B. 
1015,  70  L.  R.  A.  738;  Herriman  r.  Pitts- 
burg, eta.  Ry.  Co..  45  Ohio  St  11,  12  N.  E. 
451,  4  Am.  St  Rep.  507;  Passenger  R.  B. 
Co.  T.  Young,  21  Ohio  St  618.  8  Am.  Rep. 
78;  Doggan  r.  Baltimore  &  O.  R.  R.  Co., 
lBePa.248,28Aai82,186,S9  Am.  St  Bep. 
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672 ;  International  &  G.  N.  Ry.  Co.  t.  Ander- 
son. 82  Tex.  616,  17  S.  W.  1039.  27  Am.  St 
Rep.  902;  Kansas  City,  M.  A  O.  Ry.  Co.  v. 
Walsh  (Tex.  Civ.  App.)  148  S.  W.  347;  Bur- 
nett T.  Oechsner,  92  Tex.  588,  50  S.  W.  662. 
71  Am.  St  Rep.  880;  Nashville,  etc..  Ry.  Co. 
T.  Stames,  9  Heisk.  (Tenn.)  52,  24  Am.  Rep. 
296;  Glllingham  t.  Ohio  River  Ry.  Co..  35 
W.  Va.  688,  14  S.  E.  243,  14  L.  R.  A.  799, 

29  Am,  St  Rep.  827 ;  Flck  v.  Chicago,  etc., 
Ry.  Co.,  68  Wis.  469,  32  N.  W.  527,  60  Am. 
Rep.  878;  Craker  v.  Chicago,  etc.,  Sj.  Co., 
36  Wis.  657,  17  Am.  Rep.  604. 

That  the  plaintlfTs  arrest  was  procured  by 
the  auditor,  in  furtherance  of  the  company's 
business.  Is  abundantly  shown  by  the  testi- 
mony. It  occurred  contemporaneously  with 
the  auditor's  effort  to  enforce  collection  of 
a  cash  fare.  The  entire  transaction  occurred 
within  a  very  short  qiace  of  time,  and  was 
one  contlnnouB  and  unbroken  occurrence 
Publicly  diazgliis  plaintiff,  in  the  presence 
of  a  number  of  passoatfers,  with  btfng  a  for- 
^r,  and  threatmlns  to  have  hUn  Imprison- 
ed, and  procuring  tin  olBoer  to  make  the  ar- 
rest, were  all  acts  done  in  eonnecticMi  with 
the  effort  to  secnre  payment  of  the  fare.  In 
fact  it  was  the  vety  act  of  stgniog  tiie  tide- 
et  taidered  as  fare  that  first  brought  down 
upon  plaintiff  the  auditor's  wrath.  Certain- 
ly -we  cannot  say  that  sndi  an  act  la  so  dis- 
associated from,  or  Independent  of,  the  au- 
ditor's doty  as  to  absolve  the  defendant  com- 
pany from  liability.  It  la  a  matter  .of  com- 
mon knowledge  that  train  auditory  wboi 
employed,  are  Intmated  wllli  the  dn^  of  the 
collection  of  fftres,  and  It  was  in  the  dis- 
charge of  this  particular  employmait  that 
the  auditor  was  engaged  when  the  trouble 
arose.  B]chl>erger  v.  American  Express  Ca. 
supra;  Moore  v.  Louisiana  &  Ark.  By.  Co., 
99  Ark.  233,  137  S.  W.  826,  34  U  R.  A.  (N. 
S.)  299;  Goodloe  v.  Memphis  &  Charleston 
R.  Co.,  107  Ala.  237,  18  South.  166,  29  L.  R. 
A.  729,  54  Am.  St  Rep.  67;  West  Chicago 
Street  By.  Ca  v.  Luleich.  85  111.  App.  643. 
WhethCT  a  particular  act  of  a  certain  servant 
was  or  was  not  in  the  line  of  his  duty  is  a 
question  of  fact  to  be  determined  by  the 
Jury  from  surrounding  facts  and  circumstanc- 
es. St  Louis,  I.  M.  St  8.  Ry.  Co.  v.  Hen- 
dricks, 48  Ark.  177,  2  S.  W.  783,  3  Am.  St 
Rep.  220;  Dwinelle  v.  New  York  Central  & 
H.  R.  R.  Co.,  120  N.  T.  117,  24  N.  E.  319,  8 
L.  R.  A.  224,  17  Am.  St.  Rep.  611. 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  HolUday. 

30  Okl.  680.  120  Pac.  927.  39  L.  B.  A.  (N. 
S.)  205.  we  held  ftiat  a  private  corporation, 
like  an  individual,  is  liable  for  the  acts  of 
its  agent  in  instituting  a  malldoua  prosecu- 
tion, if  the  same  was  done  while  acting  with- 
in the  scope  of  his  authority.  It  was  there 
observed  that  there  was  a  marked  distinc- 
tioo  between  an  act  done  for  the  purpose  of 
protecting  the  property  of  the  company,  by 
IKOventlnx  a  ftiony  or  recovering  it  bade, 
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and  an  act  done  foi  tbe  purpose  of  punish- 
ing an  offender  tm  tbat  wlklcli  he  liad  al- 
ready done. 

A  question  was  before  the  Court  of 

Appeals  of  New  York  (Lynch  v.  Metropoli- 
tan BL  By.  Co.,  90  N.  Y.  77.  43  Am.  Bep.  141), 
where  it  was  said  by  Earle,  J.,  referring  to 
tbe  right  ot  the  railroad  company  to  make 
reasonable  rules  and  regulations  for  the 
management  of  its  business  and  the  conduct 
of  Its  passengers :  "The  defendant  had  such 
a  regulation,  and  no  complaint  can  be  made 
of  that.  But  It  had  no  regulation,  and  could 
legally  have  none,  tbat  a  passenger,  before 
leaving  its  cars  or  premises,  should  produce 
a  ticket  or  pay  his  fare,  and,  if  he  did  not, 
that  be  should  then  and  there  be  detained 
and  imprisoned  until  he  did  so.  At  moet, 
the  plaintiff  was  a  debtor  to  the  defendant 
for  the  amount  of  his  fare,  and  that  debt 
could  be  enforced  against  him  by  tbe  same 
remedies  which  any  creditor  has  against  his 
debtor.  If  the  defendant  had  the  right  to 
detain  him  to  enforce  payment  of  the  fare 
for  10  minutes,  It  could  detain  him  for  one 
hour,  or  a  day,  or  a  year,  or  for  any  other 
time,  until  compliance  with  its  demand. 
Tbat  would  be  arbitrary  Imprisonment  by  a 
creditor  without  process  or  trial,  to  cootlnue 
during  his  will,  until  his  debt  should  be  paid. 
Rven  if  a  reasonable  detention  may  be  jus- 
tlfled  to  enable  the  carrier  to  Inquire  Into  the 
circumstances,  It  cannot  be  to  compel  pay- 
ment of  fare.  The  detention  here  was  not 
to  enable  tbe  gatekeeper  to  make  any  In- 
quiry, but  simply  to  compel  payment  He 
was  absolutely  Informed  that  he  could  not 
pass  out  without  producing  a  ticket  or  pay- 
ing iiis  fare.  This  Is  not  like  the  cases  to 
which  the  learned  connael  for  defendant  has 
called  onr  attention,  where  railroad  conduc- 
tors have  been  held  Jastifled  in  ejecting  pas- 
•engns  Crom  can  for  refusing  to  produce 
tickets  or  pay  their  fares.  A  passenger  has 
no  light  to  ride  in  a  car  without  payment 
-oC  his  fiive;  and,  if  be  refuses  to  pay,  tbe 
railroad  company  la  not  bound  to  carry  him, 
and  may  at  a  pnver  place,  and  in  a  inroper 
manner,  remove  him  from  Oie  car;  bat  it 
could  not  impri8(m  him  in  a  car  until  he 
paid  bis  fare,  for  the  purpose  ot  compelling 
paymrat  These  views  have  the  sanction 
<if  very  high  anUumty.  In  Sunbolf  t.  A1- 
ford,  S  H.  &  W.  248,  It  was  held  that  an 
innkeeper  cmid  not  detain  the  person  of  his 
guest  In  order  to  secure  the  payment  of  his 
MIL  Lord  AUnger  said;  *If  an  Innkeeper 
has  a  right  to  detain  tbe  person  of  bis  guest 
for  the  noDpaymrat  of  his  UU,  he  has  a 
right  to  detain  him  nntU  the  bill  is  paid, 
whlfdi  may  be  for  life;  so  that  this  defense 
supposes  that,  by  the  common  law,  a  man 
who  owes  a  small  debt  for  which  he  could 
not  be  imprisoned  by  legal  process  may  yet 
te  detained  by  an  innkeeper  for  life.  The 
pnHNMitlon  is  monstrous.  •  •  •  Where 
Is  the  law  that  says  a  man  shall  detain 


another  for  his  debt  without  process  of  law? 
In  Chilton  v.  London,  etc.,  B.  Co.,  16  M.  & 
W.  212,  tbe  defendant  was  organized  under 
an  act  conferring  much  broader  powers  than 
are  possessed  by  the  defendant  In  this  case; 
and  yet  it  was  held  tbat  it  could  not  arrest 
a  passenger  for  refusing  to  pay  bis  fare 
which  It  was  entitled  to  demand."  That  no 
one  may  be  deprived  of  his  Uberty  without 
due  process  of  law,  and  that  Imprisonment 
for  debt  shall  never  be  undertaken  in  such 
cases,  will  not  be  controverted.  But  it  was 
effectively  resorted  to  in  tbe  case  at  bar; 
and  for  tbia  Invasion  of  plaintUTs  rights, 
defendant  company  must  respond  in  dam- 
ages. 

In  Kansas  City,  IIL  A  O.  By.  Co.  v.  Walsh, 
supra,  decided  during  the  present  year,  It 
appeared  that  tbe  plalntlfrs  son,  a  boy  of 
10  years  of  age,  entered  defendant's  passen- 
ger train  without  any  money  or  ticket,  and  - 
the  conductor  ordered  tbe  brakeman  to  lock 
him  in  the  water-closet,  where  he  was  held 
until  the  train  passed  tbe  station  at  which 
the  boy  lived,  when  he  was  taken  out  of  the 
closet  and  put  off  without  any  harsh  words 
or  physical  injury.  The  conductor  Inten- 
tionally carried  him  past  the  station  to 
break  up  a  habit  which  the  boys  had  of 
stealing  rides  between  the  boy's  home  sta- 
tion and  another  station.  It  was  held  that 
tbe  conductor's  act  was  a  continuous  one, 
in  doing  which  he  acted  in  furtherance  of  the 
railroad  company's  business,  and  within  the 
scope  of  his  authority  so  as  to  make  tbe  com- 
pany liable. 

In  EnUevltz  t.  Eastern  B.  R.  Co.,  143 
Mass.  228,  9  N.  E.  618,  (H>luion  by  Holmes, 
J.,  the  passenger  on  a  railroad  train  had 
refused  to  pay  his  fare.  On  arrival  of  the 
train  at  the  place  where  the  passenger  in- 
tended to  leave  It,  and  before  he  left,  he 
was  arrested  at  the  request  of  the  conductor, 
who  was  a  railroad  police  officer,  a  local 
police  officer  without  a  warrant.  It  was  held 
that  die  arrest  was  not  necessarily,  asa  mat- 
ter ct  law,  an  arrest  by  the  conductor  as  a 
railroad  police  officer,  and  farther  that,  if  tbe 
conductor,  in  Tn»}t^ng  the  request  for  Uie  ar- 
rest, acted  merely  as  conductor  and  within 
the  scope  of  his  authority,  tlie  arrest  was 
not  authorized  by  the  statute,  and  consti- 
tuted an  assault  and  false  Imprisonment;  for 
which  tile  passenger  could  maintain  an  ac- 
tion against  the  company.  Many  authorities 
on  the  llaUll^  of  a  railroad  company  for 
tbe  willful  acts  of  its  enQ>l(ve8  are  collected 
in  sectton  1265.  Elliott  on  Bailroads  (2d  Ed.). 

[4]  We  do  not  think  that  the  court  erred 
in  refusing  to  give  the  def^dant's  requested 
instruction  No.  9,  and  in  glvii^  Instruction 
No.  8.  Plaintiff  was  entitled  to  recorer  for 
both  i^yslcal  and  mental  Buffering,  or  for 
either,  endured  by  him  and  for  any  shame, 
disgrace,  or  humiliatlun  to  which  he  had 
wrongfully  been  subjected.  We  know  of  no 
cas^  and  counsel  has  not  attempted  to  dte 
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any,  whm,  In  an  actlMi  to  recoTer  dam- 
ftgea  for  false  arrest,  it  was  lield  necesBai? 
to  prove,  In  addition  to  mental  Buffering,  a 
pbysical  Injury,  before  a  reeoTery  would  be 
authorized.  The  decisions  of  this  court  in 
Butner  t.  Western  Union  Tel.  Co.,  2  Okl. 
234,  37  Pac.  1087 ;  Long  v.  Chicago,  R.  I.  & 
P,  Ry.  Co.,  IB  Okl.  512,  86  Pac.  289,  6  L.  R. 
A.  (N.  8.)  883,  6  Ann.  Cas.  1005;  Western 
Union  Tel.  Co.  v.  Foy,  32  OkL  801,  124  Pac. 
805;  Western  Union  Tel.  Co.  t.  Reeves,  126 
Pac.  216 — announce  no  such  rule.  The  Injury 
done  by  being  Illegally  restrained  of  one's 
liberty  is  akin  to  that  suffered  from  assault 
and  battery;  the  Injured  party  in  such  cases, 
even  though  the  act  complained  of  be  done 
without  malice.  Is  entitled  to  recover  for  the 
Buffering,  both  bodily  and  mental,  which 
the  wrong  may  have  occasioned;  and.  If  the 
defendant  has  acted  wantonly,  oppressively, 
or  malidonsly  In  causing  the  arrest,  he  may, 
in  the  discretion  of  the  jury,  be  liable  for 
exemplary  damages,  but  not  otherwise. 
Sutherland  on  Damages,  H  1257,  1258. 

In  Chicago,  R.  1.  &  P.  Hy.  Co.  v.  Holll- 
day,  Bupra,  it  was  said :  "The  damages 
assessed  doubtless  eiCceed  the  injury  done 
to  the  goods;  but  the  jury,  as  it  had  the 
right  to  do,  aBsessed  the  damages  with  ref- 
erence to  the  feeling  of  plaintiff  and  the 
disturbance  of  Ub  family."  See,  also,  Suth- 
erland on  Damages,  i|  9^,  943;  Elliott  on 
Railroads,  f  1816. 

[B]  No  instruction  was  asked  defend- 
ant upon  the  question  of  probable  cause  for 
the  arrest;  taence^  even  though  such  an 
instruction  had  been  proper,  wlilch  we  do 
not  undertake  to  decide,  the  conrfs  failure 
to  submit  such  an  Instruction  of  its  own 
motion  is  not  ground  for  reversal.  If  proper, 
a  requested  instruction  covering  the  law  de- 
sired to  be  submitted  should  have  been  pre- 
pared and  Resented  to  the  court  by  coun- 
sel, with  its  other  Instructions.  Huff  v.  Ter- 
ritory of  Oklahoma,  15  Okl.  376,  85  Pac. 
241;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Baroni, 
32  Okl.  540.  122  Pac.  926 ;  First  Nat  Bank 
of  Muskogee  v.  Tevls,  29  OkL  714,  119  Pac. 
218. 

[I]  In  conclusion,  it  is  urged  that  the  ver- 
dict of  the  jury  for  f625  is  excessive.  To 
grant  new  trials  on  the  ground  of  excessive 
damages  is  a  function  that  appellate  courts 
will  sparingly  ezerdse,  and  only  when  it 
appeara  that  the  verdict  is  so  excessive  as 
per  se  to  indicate  passion  or  prejudice,  as 
was  held  In  Choctaw,  O.  &  G.  Ry.  Co.  v. 
Burgess  et  al.,  21  OkL  653,  97  Pac.  271. 
This  we  cannot  say  in  the  case  under  con- 
sideration. 

Finding  no  error  warranting  a  reversal  of 
the  case^  the  judgment  of  the  trial  court 
should  be  afhrmed. 

PER  GUBIAU.   Adopted  in  whole. 


WAICTDR  REAI/rr  CO.  T.  JONES. 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1018.) 

(Bt/OaUu  by  tft«  Oowrt.) 

1.  PuBuo  Lands  (|  89*)  —  Towh  Sites  — 
Rights  of  Pbiob  Occupant. 

Wben  a  town  site  is  entered  by  the  pro- 
bate judge  under  sections  2387  and  2S88,  Re- 
vised Statutes  (U.  S.  Comp.  St  1901«  pp.  1467. 
145S),  and  the  town-site  laws  of  the  state  of 
Kansas  extended  to  and  put  In  force  in  Okla- 
homa by  Act  March  3,  1881,  c.  643,  |  17,  26 
Stat,  at  LoKe,  1026,  he  takes  the  title  in  trust 
for  the  benefit  of  the  oocnpauts;  and  wben  a  lot 
is  continuously  In  the  actual  possession  and  oc- 
cupancy of  one  party,  who  is  shown  to  be  a 
prior  settler  thereon,  he  is  not  deprived  of  bis 
right  thereto  by  an  award  of  the  town-site  com- 
missioners and  a  subsequent  deed  from  the 
probate  judge  to  another  par^. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  83-99;  Dec.  Dig.  |  39.*} 

2.  PunLxo  Lurns  {%  89*)  —  Town  Sites  — 
Fi;vDiNa8  OF  CoHUiBSionKBS— Review. 

The  town-site  commissioners  appointed  by 
the  probate  judge  are  not  Judicial  otficers,  and 
their  findinss  are  not  conclusive,  but  only  ad- 
visory; and  a  court  may,  on  a  proper  showing, 
re-ezamme  the  questions  passed  «k  by  them. 

[Ed.  NotSv— For  other  cases,  see  Public 
Lands,  Cent  Dig.  %%  83-99;  Dee.  Dig.  i  SO  *] 

Error  from  District  Court,  Comanche 
County ;  J.  T.  Johnson,  Judge; 

Action  by  the  Walter  Realty  Gonipany 
against  N.  Jones.  Judgmmt  for  deCmdantr 
and  plaintiff  brings  error.  Affirmed. 

Stevms  ft  Myers  and  T.  B.  Orr,  all  of 
Lawton,  for  plaintiff  In  wror.  Hussey  & 
Japp  and  Hudson  &  Whalin,  all  of  Lawton. 
for  defendant  In  error. 


KANE,  J.  This  was  an  action,  commenceA 
by  the  plaintiff  in  error,  plaintiff  b^w» 
against  the  defendant  in  error,  defendant  be- 
low, to  recover  possesion  and  quiet  title 
to  certain  lots  In  ttie  town  of  Walter.  Upon 
trial  there  was  a  verdict  for  the  defendant, 
upon  which  judgment  was  duly  rendered,  to- 
reverse  which  this  proceeding  Sn  enot  was 
commenced. 

The  town  site  of  Walter  was  proved  up  un- 
der sections  2387  and  2386,  Rev.  Statutes  of 
the  United  States,  and  the  town-site  laws  of 
the  state  of  Kansas  extended  to  and  put  in 
force  in  the  territory  of  Oklahoma  by  the  act 
of  Congress  of  March  3,  1891  (26  Stat  at 
large,  1026,  c  643).  The  findings  of  the  Jury 
are  to  the  effect  that  on  the  day  of  the  open- 
ing the  defendant  settled  upon  the  lots  in  con- 
troversy and  made  Improvements  thereon,  and 
claimed  them  as  his  own;  that  one  Crawford, 
through  whom  the  plaintilE  claimed  tltle^ 
and  to  whom  the  town-site  commissioners 
awarded  the  certificate  and  the  probate 
Judge  issued  a  deed,  did  not  enter  upon  Xt» 
lots  until  one  day  after  defendant  had  oeea- 
pted  and  made  settlement  thereon.  As  thoe 
was  sufficient  evidence  to  support  the  findings 
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of  the  Jury,  tbs  Terdict  and  judgment  based 
thereon  cannot  be  disturbed.  If,  as  the  jury 
found,  the  defaidant  was  an  occupant  of 
the  lots  In  controTersy  at  the  time  the  town 
Bite  was  entered,  and  made  settlement  and 
Improvements  thereon,  and  his  occupancy  was 
prior  to  his  adTCTsary's,  and  he  complied 
with  all  the  proper  rules  and  regulations  of 
the  probate  Judge  and  town-site  commission* 
era  pertaining  to  prorlng  np  anch  town 
site,  the  deed  ought  to  have  been  Issued  to 
blm,  Instead  of  to  Crawford,  the  grantor  of 
the  plaintiff.  Wlnfldld  Townslte  Co.  t.  Marls, 
11  Kan.  128. 

[1]  It  Is  well  settled  that  when  a  town 
site  Is  entered  by  the  probate  judge  tinder 
sections  2387  and  2388,  Revised  Statutes  of 
the  United  States  (U.  S.  Corap.  St  1901,  pp. 
1467,  1458),  and  the  town-site  laws  of  the 
state  of  Kansas  extended  to  and  put  in 
force  In  Oklahoma  by  the  act  of  March  3, 1891 
(26  Stat  at  Large,  1026),  be  takes  the  title 
In  trust  for  the  benefit  of  the  occupants; 
and  when  a  lot  Is  continuously  In  the  actual 
possession  and  occupancy  of  one  party,  who 
Is  shown  to  be  a  prior  settler  thereon,-  he  Is 
not  deprived  of  his  right  thereto  by  an 
award  of  the  town-site  commissioners  and  a 
snbseguent  deed  from  the  probate  judge  to 
another  party.  Ratbbone  t.  Sterling,  26  Kan. 
444. 

12]  The  case  of  King  v.  Thompson,  S  OkL 
644,  39  Fac.  466,  Is  cited  by  counsel  for  plain- 
tiff In  error  to  support  his  contention  that 
the  court  had  no  jniisdlctl(m  collaterally  to 
review  any  question  decided  by  the  town-site 
commission  appointed  by  the  probate  judge. 
That  case,  however.  Is  not  in  point  for  the 
reason  that  It  involves  the  power  9f  a  court 
of  equity  to  review  the  decisions  of  a  town- 
site  board  appointed  by  the  Secretary  of  the 
Interior,  under  a  different  statute,  which 
provided  fbr  appeals  from  the  action  of  the 
town-site  board  to  the  Commissioner  of  the 
General  Land  OflSce,  and  thence  to  the  Secre- 
tary of  the  Interior.  It  has  been  held  by 
the  Supreme  Court  of  the  territory  of  Okla- 
homa that  the  town-site  commissioners  ap- 
pointed by  the  probate  judge  under  the  town- 
site  laws  of  the  state  of  Kansas  are  not  judi- 
cial oflScers,  and  their  findings  are  not  con- 
clmdve,  but  only  advisory ;  and  a  court  may, 
on  a  proper  showing,  rfr«xamlne  the  ques- 
tions  passed  on  by  them.  Downman  et  al.  v. 
Saunders,  8  Okl.  227,  41  Pae  104.  Mr.  Jus- 
tice Blerer,  who  delivered  the  opinion  of  the 
court  In  the  Downman  Case,  says:  "Undra 
the  law  regulating  the  administration  of 
the  trust  where  lands  are  entered  by  the  pro- 
bate jndg^  for  the  use  and  benefit  of  the  occu- 
pants of  such  land,  as  a  town  site  In  this  ter- 
ritory, as  adopted  by  Congress  from  the 
state  of  Kansas,  the  conunlssioners  appointed 
by  the  probate  judge  to  set  off  lots  to  occu- 
pants of  a  town  Bite  are  not  a  Judicial  tribu- 
nal, and  their  award  Is  not  a  judicial  determi- 
nation ;  and  it  is  unnecessary,  In  the  petition 


of  one  who  se^s  to  recover  lots  by  virtue  of 
occupancy  as  against  one  who  holds  the  deed 
from  the  probate  judge,  to  allege  fraud  In 
the  making  of  such  award,  in  order  to  atate 
a  cause  in  his  petition." 

In  support  of  this  proposition  Bathbone  v. 
Sterling,  25  Kan.  444,  Brown  v.  Parker,  2  Okl. 
258,  89  Pac.  567,  and  Biddlck  v.  Eobler,  110 
Cat.  191,  42  Pac.  578,  are  cited. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  court  below  is  affirmed.  All  the 
Justices  concur,  except  DUNN,  3^  absent 


BLEDSOE  V,  WORTMAJI  et  al, 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1913.) 

(8»ttabu»  »y  tU  Court.) 

1.  INDIAKB  (I  15*)— COKVETANCI  BT  ALLOT* 

TBK  —  Valxdxtt  —  SiLBcnon  or  ar  Al&ot- 

UNT. 

F.,  an  adult,  not  of  Indian  blood,  bnt  a 
member  of  the  Cherokee  Tribe  of  IndiauB,  on 
January  27,  1006,  but  prior  to  the  time  of  the 
selection  of  his  allotment  conveyed  a  certain 
40  acres  of  land,  which  vae  tben  a  part  of  the 
public  domain  of  the  Cherokee  Nation,  but 
which  was  afterwards  selected  by  him  as  a 
part  of  his  surpIuB  allotment.  UtUI,  that  Act 
April  24,  1904,  c  1402,  33  Stat  204,  removing 
"all  restrictions  upon  the  alienation  of  lands 
of  all  allottees  of  either  of  the  Five  Civilized 
Tribes  of  Indians,  who  are  not  of  Indian  blood, 
except  minors,"  except  as  to  homesteads,  had 
no  application  to  bim  uDtU  after  he  bad  select- 
ed his  allotment 

[Ed.  Note^For  other  cases,  see  Indians, 
Cent  Dig.  SI  17,  29,  97-44;  Dec  Dig.  1  lS.«j 

2.  Indians  (S  16*)— Con  vbtances— Invalid - 
ITT— Subsequent  Title. 

Section  642,  c.  27,  Mansf.  Dig.  Ark.  (1884), 
providing  that:  "If  any  person  ihall  convey 
any  real  eatate  by  deed,  purporting  to  convey 
the  same  in  fee  simple  absolute,  or  an;  leas  es- 
tate, and  shall  not  at  the  time  of  such  convey- 
ance have  the  legal  estate  In  such  lands,  but 
shall  afterward  acquire  the  sane,  the  legal  or 
equitable  estate  afterward  acquired  shall  Imme- 
diately pass  to  the  erautee,  and  luch  convey- 
ance shall  be  as  valid  as  if  such  legal  or  equi- 
table estate  bad  been  In  the  grantor  at  the 
time  of  the  conveyance**— has  no  appUeatloB  to 
■aid  conTerance.  the  same  being  at  the  time  of 
execution  mralia. 

[ESd.  Note. — For  other  cases,  see  Indians. 
Gent  Dig.  |S  17,  20,  37-44;  Dec.  Dig.  S  15.*! 

ExTor  from  Dlatrlct  Court;  Mayes  Coonty ; 
X-  li.  Brown,  Judge. 

Action  by  O.  S.  Wottman  and  B.  W.  Oan- 
fleld  a^lnst  I.  P.  Bledsoe.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

J.  H.  Langley,  of  Pryor  Cre^  for  plain- 
tiff In  error.  0.  8.  Wortman  and  J.  I.  How- 
ard, both  of  Claremore,  for  defftndanta  la  er- 
ror. 

WILLIAMS,  J.  On  June  17,  1908,  the  de- 
fendants in  error,  herelnaft^  referred  to  as 
plaintiffs,  commenced  an  ejectment  action  la 
the  district  court  of  Mayes  county  against 
plaintiff  in  error,  hereinafter  designated  as 
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detenOant,  tor  the  possenlon  <tf  tlie  N.  B.  % 
of  N.  W.  :14  of  section  26,  townsblp  20  N.. 
range  18  Bl^  situated  In  said  county.  After 
Issue  was  framed,  tbe  cause  was  submitted 
to  tlie  court  upon  tbe  followlnc  agreed  state* 
ment  of  fftcts: 

"It  Is  agreed  by  and  betwem  tbe  parttoa 
to  tbe  aboTe-entltled  cause,  by  tbelr  re- 
BitectlTe  attonieys,  tbat  tbe  defendant  bas 
a  deed  from  Jess  Folscnn  to  tbe  lands  In 
controTeray,  dated  January  37,  1805,  the 
lands  being  tbe  N.  a  %  of  tbe  N.  W.  %  of 
sectlrai  26,  towndiU)  20,  raasa  IS*  sttnated  In 
Mayes  county,  state  of  Oklaboma,  wblch  said 
deed  was  filed  for  record  in  tbe  ofilce  of  fhe 
clerk  of  tbe  United  States  Court  for  the 
Nbrtbem  District  of  tbe  Indian  l^errltory, 
at  Pryor  Creek,  on  tbe  2Sth  day  of  AprU, 
1906,  and  duly  recorded  In  Book  O,  at  page 
382,  and  wblcb  was  tbe  inwper  (Office  for 
tbe  recording  of  a  deed  upon  said  lands  at 
tbe  time  said  deed  was  executed,  and  at  the 
time  of  its  recording;  said  lands  being  sit- 
uated In  the  Fifth  recording  district  for  the 
Indian  Tenitairj. 

"It  Is  farther  i^reed:  Hbst  Ibe  grantor, 
Jeiss  Fnlsom,  at  tbe  time  of  the  execution  of 
said  deed,  was  a  Cherokee  ftreedmao,  and 
was  entitled  to  an  allotment  of  lands  in  the 
Cherokee  Nation,  and  tbat  the  lands  tber^ 
conv^ed  and  in  controversy  In  tills  case 
were  his  surplus  ■  lands,  and  tliat  said  deed 
was  executed  subsequent  to  tbe  act  of  Con- 
gress removing  the  restrictions  on  tbe  alien- 
ation of  surplus  laud  of  Cherokee  freedmen. 
At  the  time  of  said  conveyance  the  said 
grantor,  Jess  Fnlsom,  liad  not  selected  the 
lands  described  In  said  deed  at  tbe  time  of 
tbe  aecntlon  thereof,  as  aforesaid,  and  did 
not  select  said  lands  as  a  portion  of  his  al- 
lotment until  the  6th  day  of  March,  1006, 
and  subsequent  to  the  execution  of  said  deed 
of  conveyance  to  the  defendant  herein.  That 
said  deed,  In  addition  to  conveying  the  lands 
alwve  described,  also  Includes  other  lands  not 
in  controversy  herein,  to  wit,  the  S.  W.  ^ 
of  the  S.  W.  %  of  the  S.  W.  %  of  section  32, 
township  20,  range  20,  In  what  Is  now  Mayes 
county,  Okl. 

"It  is  further  agreed  that  thereafter,  to 
wit,  on  the  Ist  day  of  February,  1008,  and 
subseQuent  to  the  date  of  the  selection  and 
allotment  of  the  land  therein  conveyed,  the 
said  Jess  Fnlsom,  by  proper  warranty  deed, 
ctmv^ed  to  the  plaintiffs  herein,  O.  S.  Wort- 
man,  and  R.  W.  CanfleM,  the  land  in  contro- 
versy herein,  to  wit,  the  N.  B.  ^  of  the  N. 
W.  %  of  section  26,  township  20,  range  19, 
and  tbat  said  grantees  now  hold  and  claim 
title  under  said  deed  as  aforesaid.  It  is 
further  agreed  that  in  case  plaintiffs  herein 
are  entitled  to  a  Judgmrat  for  ^50  as  the  rea- 
sonable value  of  the  land  in  controversy  for 
tbe  year  1008  and  up  to  this  time,"  etc 

At  the  time  the  deed  of  January  27,  1906, 
was  executed  by  said  Fulsom  to  the  defend- 
ant, he  had  not  selected  said  lands  as  a  part 
of  bis  allotment,  and  did  not  so  select  tbe 
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same  until  after  he  had  executed  the  deed 
to  tbe  plalnttfTs. 

Tht  sole  question  for  detwminatl<m  in  ttils 
case,  under  the  record,  la  whether  said  Fnl- 
som con  Id  execute  a  valid  conveyance  to  his 
surplus  allotment  prior  to  tbe  time  of  bis 
lectim  of  tbe  same.  In  Goat  et  aL  t.  United 
States,  224  U.  8.  468,  32  Sop.  Ct  644.  66  L. 
Ed.  841,  It  is  said:  rFbe  Inaltenabiltty  of 
Uie  allotted  lands  was  not  doe  to  tbe  quall^ 
of  tbe  Interest  of  tbe  allottee,  but  to  tbe  ex- 
press restriction  Imposed.  Their  equitable  In- 
terest was  one  wblcb.  In  tbe  absmce  of  re- 
stricli<Hi,  they  could  convey.  •  •  In 
Mnllen  et  al.  v.  United  States,  224  U.  &  467, 
32  Sup.  CL498,&6L.Bd.8S4,ltls  said: 
"There  being  no  restriction  upon  the  right 
of  alienation,  tbe  hdrs  In  the  cases  Involved 
in  this  appeal  were  oititled  to  make  tlie  con- 
veyances.  •  •  ••» 

Under  the  authority  of  said  cases  aft» 
land  has  been  allotted  to  monbers  of  the 
Five  GlvlUzed  OMbes  by  tbe  United  States 
govemmoit,  unless  some  restriction  has  been 
imposed  against  altoiatlon,  such  land  t3>m 
beccMues  alienable.  Act  Cong.  Ainll  21,  1004. 
&  1402,  38  Stat  pp.  180,  204,  euUtied  "An 
act  ma&lng  appropriations  for  tbe  corroit 
and  conflngoit  expenses  of  tbe  Indian  De- 
partment and  for  fnlfllllng  treaty  stipulations 
with  various  Indian  Tribes  for  the  fiscal 
year  ending  June  tblrtletta,  nineteen  hundred 
and  flve^  and  for  othw  purpmes,"  provides: 
"And  all  restrictions  npm  the  alienation  of 
lands  of  all  allottees  of  either  of  tlie  Five 
Civilized  Tribes  of  Indians  who  are  not  of 
Indian  blood,  except  minors,  are,  exc^t  as 
to  homestead  hereby  removed,  and  all  re- 
strictions upon  the  alienation  of  all  other 
allottees  of  said  trilies,  except  mtaors,  and 
except  as  to  homesteads,  may,  with  the  ap- 
proval of  the  Secretary  of  the  IntwUMr,  be 
removed  under  such  rules  and  regnlsticaiB  as 
the  Secretary  of  the  Interior  may  pre- 
scrU>e."  The  allotment  having  been  selected, 
the  fiict  tliat  no  patent  had  Issued  did  not 
prevent  the  conveyance  of  the  allottee's  equi- 
table estate  therein.  Ooat  et  al.  v.  United 
States,  supra ;  Godfrey  v.  Iowa  Ijaod  &  Trust 
Co.,  21  OkL  203,  06  Pac  702;  McWllIIams 
Inr.  Co.  T.  Livingston  et  aL.  22  Okl.  884,  98 
Pac.  014.  But,  wbeo  the  first  deed  was  ex- 
ecuted by  the  said  Fnlsom,  be  was  not  an 
allottee,  not  liaving  sheeted  his  allotment, 
and  therefore  had  no  equitable  estate  whidi 
he  could  then  convey.  Goat  et  aL  r.  United 
States,  supra;  McKee  v.  Henry,  201  Fed.  74. 
At  that  time  snch  land  was  a  part  of  the 
public  domain  of  the  Cherokee  imtion,  and 
he  was  not  permitted  to  convey  any  part  there- 
of. Gritta  V.  Fisher,  224  U.  S.  640,  32  Snp. 
Ct  680,  66  L.  Ed.  928;  St^hens  v.  CherOkee 
Nation,  174  U.  S.  445,  10  Sup.  Ct  722,  43  L. 
Ed.  1041.  Section  11  of  the  Cherokee  Agree- 
ment (Act  of  July  1,  1902,  c  1376,  32  Stat 
717)  provides  that:  "There  shall  l>e  allotted 
by  the  Commission  to  the  Five  Civilized 
Tribes,  and  to  eecb  citlaeD  of  tbe  Cherokee 
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Tribe,  as  ioon  as  practicable  after  the  ap- 
proval by  the  Secretary  of  the  Interior  of  his 
enrollment  as  herein  proTlded^,  land  equal  in 
value  to  one  hundred  and  ten  acres  of  the 
average  allottable  lands  of  the  Cherokee  Na- 
tion, to  conform  as  nearly  as  may  be  to  the 
areas  and  boondarles  established  by  the  Gov- 
ernment survey,  which  land  may  be  selected 
by  each  allottee  so  as  to  Include  his  Improve- 
ments." In  McLaughlin  v.  Ardmore  Loan  & 
Trust  Co.,  21  OkL  173,  95  Pac.  779,  section 
2118  of  the  Bevised  Statutes  of  the  United 
States,  which  is  as  follows,  Is  applied:  "Ev- 
ery person  who  makes  a  settlement  on  any 
lands  belonging,  secured  or  granted  by  treaty 
with  the  United  States  to  any  Indian  tribe, 
or  surveys  or  attempts  to  survey  such  lands, 
or  to  designate  any  of  the  boundaries  by 
marking  trees,  or  otherwise,  is  liable  to  a 
penalty  of  one  thousand  dollars.  The  Pres- 
ident may,  moreover,  take  measures  and  em- 
ploy such  military  force  as  (he)  may  Judge 
necessary  to  remove  any  such  person  from 
the  lands."  In  that  case  the  plaintiff  in  er- 
ror, a  member  of  the  Choctaw  Tribe  of  In- 
dians, holding  possession  of  lands  in  excess 
of  that  permitted  by  section  16,  c.  1366,  Act 
Cong.  July  1,  1902,  32  Stat  at  L.  &43,  sold 
such  exc^sive  holding  to  a  person  not  a 
member  of  said  tribe.  In  the  opinion  it  is 
said  that,'  as  the  contract  of  sale  "had  for 
its  object  the  violation  of  law,  it  is  Illegal 
and  cannot  be  enforced."  The  same  holdifig 
was  made  in  Combs  et  aL  v.  Miller,  24  Okl. 
676,  103  Pac.  590.  See,  also,  Howard  et  al. 
V.  Farrar,  .28  Okl.  490.  114  Pac.  695. 

The  Cherokee  Agreement  (Act  Cong.  Ju- 
ly 1,  1902,  32  Stat  716.  c.  1375)  provides  : 

"Sea  14.  Lands  allotted  to  citizens  shall  not 
in  any  manner  whatever  or  at  any  time  be 
Incumbered,  taken,  or  sold  to  secure  or  satis- 
fy any  debt  or  obligation,  or  be  alienated  by 
the  allottee  or  his  heirs,  before  the  expira- 
tion of  five  years  from  liie  date  of  the  rati- 
fication of  this  act   ♦  •  • 

"Sec.  16.  All  lands  allotted  to  the  members 
of  said  tribe,  except  such  land  as  is  set  aside 
to  each  for  a  homestead  as  herein  provided, 
shall  be  alienable  In  Ave  years  after  issuance 
of  patent    •   •  • 

"Sec.  18-  It  shall  be  unlawful  after  ninety 
days  after  the  ratification  of  this  act  by  the 
Cherokees  for  any  member  of  the  Oherokee 
Tribe  to  inclose  or  hold  possession  of.  In  any 
manner,  by  himself  or  through  another,  direct- 
ly or  Indirectly,  more  lands  in  value  than  that 
of  one  hundred  and  ten  acres  of  average  al- 
lottable lands  of  the  Cherokee  Nation,  either 
for  himself  or  for  his  wife,  or  for  each  of 
his  minor  children,  if  members  of  said  tribe ; 
and  any  member  of  said  tribe  found  in  such 
possession  of  lands,  or  having  the  same  In 
any  manner  Inclosed,  after  the  expiration  of 
ninety  days  after  the  date  of  the  ratification 
of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor." 

Said  sections  14  and  15  w^  construed 
bT  this  court  In  AUea  t.  OUver.  SI  Okl.  856, 


121  Pac  226.  wherein  It  was  held  that:  "Un- 
der sections  14  and  16  of  the  Cherokee  Agree- 
ment, approved  July  1,  1902  (Act  July  1. 
1902.  c.  1375,  32  St  717),  all  lands  allotted 
to  members  of  the  said  tribe,  except  home- 
steads, were  alienable  in  five  years  after  is- 
suance of  patent  and  not  prior  thereto." 
nils  holding  by  this  court  was  approved  by 
the  Eighth  Circuit  Court  of  Appeals  in  Trus- 
ket  et  al.  v.  Closser  (O.  O.  A.)  198  Fed.  835. 
Not  only  were  nondtlzeiis  and  corporations 
prohibited  by  said  section  2118  of  the  Re- 
vised Statutes  of  the  United  States  from 
making  a  settlement  on  any  lands  belonging 
to  the  Cherokee  Tribe  or  from  surveying  or 
attempting  to  survey  such  lands  or  designat- 
ing any  of  the  boundaries  by  marking  trees 
or  otherwise.  Independent  of  the  performance 
of  official  duties  under  direction  of  the  Unit* 
ed  States  government  or  tribal  govwnment 
but  also  after  the  passage  of  Act  July  1, 
1902,  c  1376.  82  Stat  p.  716,  and  the  exjdra- 
tlon  of  90  djays  fnun  said  date,  it  was  not 
permissible  for  any  member  of  the  Oherokee 
Tribe  to  Inclose  or  bold  posBoetdon  oC>  In  any 
manner,  by  himself,  or  through  another,  di- 
rectly or  Indirectly*  more  lands  In  value 
than  that  of  110  acres  of  average  allottable 
lands  of  tbo  Cherokee  Nation,  €itbst  tor  him- 
self or  hla  vif  e,  or  for  eadi '  of  his  minor 
children,  if  members  of  said  tribe;  and  any 
member  of  said  tribe  finind  in  audi  posses- 
sion of  lands,  or  having  the  rame  in  any 
mannw  Inclosed,  after  the  expiation  of  90 
days  after  the  date  of  ratiflcation  of  wid 
act,  was  to  be  deemed  gulltT'  of  a  misde- 
meanor. 

Obviously  Jess  Fnlsom,  a  Cherokee  dtlaen, 
to  which  the  land  in  controversy  was  al- 
lotted, had  no  authority  to  alienate  said  land, 
except  by  virtue  of  said  Act  April  21,  1904. 
removing  the  restrtctlons  upon  the  aliena- 
tion 'Of  the  lands  of  all  allottees  of  dttaer 
of  the  Five  OlvlUzed  Tribes,  who  are  not  of 
Indian  blood,  except  mlnon  and  except  as 
to  homesteads.  The  limitation  or  prohibi- 
tion un&xx  said  section  14  is  that  lands  al- 
lotted to  (MKm  shall  not  be  allraated  by 
the  allottee  or  his  heirs,  and  under  said  sec- 
tion 16  the  grant,  which  also  operated  as  a 
limitation  or  restriction  against  alienation 
to  such  date.  Is  that  lands  allotted  to  mem- 
bers of  said  tribe  shall  be  alienable  In  five 
y^rs  after  issuance  of  patent.  The  restric- 
tlon  removal  prov^on  of  Act  April  21,  1004. 
c.  1402,  33  Stat  189.  harmonizes  with  said 
sections  14  and  IS,  as  restrictions  upon  the 
alienation  of  the  lands  of  allotteies  of  the 
Five  Civilized  Tribes,  who  are  not  of  Indian 
blood,  except  minors  and  as  to  homesteads, 
are  removed.  EMor  to  April  21,  1904,  the 
lands  of  the  Cherokee  Nation  were  absolutely 
inalienable  until  allotted  to  members  of  said 
tribe.  Bald  Act  April  21, 1904,  sought  to  take 
off  this  restriction  as  to  certain  lands  of  al- 
lottees, not  to  remove  restrictions  upon  the 
dlstrlbattve  Share  cS  any  members  of  the 
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tribe  even  prior  to  allotment;  that  Is,  the 
restriction  which  had  been  imposed  upon  the 
allottees  by  said  sections  14  and  15  was  only 
In  part  removed.  Snch  parties  became  al- 
lottees only  after  the  land  had  been  allotted 
to  them. 

In  HcEee  t.  Henry,  201  Fed.  74,  decided  by 
the  United  States  Circuit  Court  of  A-ppeals, 
Eighth  Cl^rcult,  at  Its  September,  1912,  term, 
that  court  said:  "The  Muskogee  or  Creek 
Tribe  was  in  the  nature  of  a  dependent  na- 
tion, and,  as  our  national  public  buildings 
belong  to  the  nation,  the  citizen,  wbUe  he 
has  an  Interest  in  them  has  no  share  in  the 
title  to  them,  so  these  lands,  so  far  as  the 
Indian  title  was  concerned,  belonged  to  the 
tribe  as  a  community,  and  no  separate  Indi- 
an had  any  title  whatever  severally  or  as 
a  tenant  in  common.  No  law  or  agreement 
to  divide  the  lands  in  severalty  had  any  ef- 
fect to  create  such  a  title  until  the  lands 
were  actually  allotted.  All  these  laws  con- 
templated that  the  tribe,  through  Its  mem- 
bers, would  receive  substantially  the  whole 
reservation  In  lands  or  money.  If  the  right 
to  lands  was  vested  after  enrollment,  and 
before  allotment,  then  why  was  the  interest 
of  the  Indians  not  actually  vested  In  the  re- 
maining lands  and  money?  Yet  it  was  ex- 
pressly held  in  Oritts  v.  Fisher,  224  U.  S. 
640  [32  Sup.  Ct  580,  66  U  Ed.  928],  that  the 
Interest  in  the  remaining  lands  and  money 
was  not  vested,  and  that  new  participants 
could  be  added  by  Congress.  The  enrolling 
primarily  established  the  right  of  dtlzen- 
ship,  and  only  Incidentally  conferred  the  right 
to  allotment,  and,  until  allotment  was  made, 
no  inheritable  right  vested  In  the  Individual 
Indian.  *  *  •  "  In  the  opinion  It  Is  fur- 
ther said:  "When  the  allotment  was  made 
for  the  first  time,  the  rights  of  any  individ- 
oal  vested,  and  the  title  became  vested  in 
the  one  at  that  time  fixed  by  the  law,  and 
it  makes  no  difference  what  previous  laws 
may  have  provided."  If  no  such  interest  had 
vested  that  could  be  Inherited  nnttl  after  the 
allotment,  certainly  no  equitable  tlQe  to  the 
land  1&  controversy  vested  until  allotment 
It  wu  upon  the  theory  that  an  equitable 
estate  had  vested  before  the  Issnuice  of 
patmt  that  conv^ancea  prior  to  the  issu- 
ance of  patoit  were  sustained.  Goat  et  al. 
V.  United  States,  enpra;  Qodftey  v.  Iowa 
Land  &  Trust  Go.,  supra;  McWllIlamB  Inv. 
Co.  V.  LtvlngBton  et  al.,  siqira.  This  holding 
confirms  our  oonstmctlon  of  the  provision 
from  Act  April  21,  1904,  above  set  oat  If 
prior  to  allotment  the  members  of  the  tribe 
had  no  snrii  vested  interest  as  could  be  in- 
heritedf  obviously  Congress  did  not  remove 
the  restrictions  against  alienation,  ao  as  to 
permit  sudi  m«nber  to  alienate  Ids  land  be- 
fore it  was  allotted  to  him ;  for  in  the  eier- 
dse  of  Its  guardianship  over  the  Indians  it 
was  certainly  the  contemplation  of  the  fed- 
eral government  tliat  In  the  alienation  of  bis 
land  he  should  receive  a  consideration  tliere> 
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fbr  commensurate  with  its  reasonable  value. 
If  by  removal  of  restrictions  be  were  per- 
mitted to  sell  his  prospective  allotment  when 
"It  was  a  mere  float — giving  him  the  right 
to  no  specific  property" — such  a  policy  would 
not  be  conducive  to  bring  about  salutary  re- 
sults in  favor  of  the  member  of  the  tribe, 
to  the  end  that  he  should  receive  his  equal 
share  in  the  allotment  of  lands,  and  the  same 
be  alienated  under  conditions  that  would  rea- 
sonably bring  him  a  consideration  commen- 
surate to  its  reasonable  value.  Gann  v.  Ball, 
26  Okl.  26, 110  Pac.  1067,  is  not  In  any  event 
an  authority  against  this  conclusion,  as  the 
validity  of  the  contract  was  not  attempted 
to  be  raised,  but  treated  by  all  parties  to 
said  litigation  as  valid.  As  to  Its  validity 
no  Intimation  Is  here  made. 

The  title  to  the  public  domain  or  tribal 
lands  of  the  Cherokee  Nation  was  in  the 
Cherokee  Nation,  and  not  in  the  Individuals. 
Godfrey  v.  Iowa  Land  &  Trust  Co.,  supra; 
Gritts  V.  Fisher,  supra ;  Cherokee  Trust 
Fund,  117  XT.  S.  288,  6  Sup.  Ct.  718,  29  I* 
Ed.  880;  Cherokee  Nation  v.  Joumeycake, 
155  U.  S.  196,  15  Sup.  Ct  55,  89  L,  Ed. 
120.  Article  20  of  the  Treaty  with  the  Cher- 
okees  of  July  19,  1866  (14  Stat  p.  799),  pro- 
vides: "Whenever  the  Cherokee  national 
council  shall  request  It,  the  Secretary  of  the 
Interior  shall  cause  the  country  reserved 
for  the  CSherokees  to  be  surveyed  and  al- 
lotted among  them,  at  the  expense  of  the 
United  States."  Section  706,  art  23,  p.  351. 
Laws  of  the  Cherokee  Nation,  provides: 
"It  shall  not  be  lawful  for  any  citizen  of 
the  Cherokee  Nation  to  sell  any  farm,  or 
other  Improvement  in  said  nation,  to  any 
person  other  than  a  bona  fide  citizen  there- 
of;  nor  shall  it  be  lawful  to  rent  any  farm 
or  other  improvements  In  this  nation  to  any 
person  other  than  a  citizen  of  the  Indian 
Territory;  and  every  person  who  shall  of- 
fend herein  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall 
suffer  punishment  by  flne^  In  any  sym  not 
less  than  ten  dollars,  nor  exceeding  five  hun- 
dred dollars,  f}T  In  default  of  payment,  by 
imprisonment  for  any  term  not  exceedlnff 
one  year."  Said  section  of  the  Cbnokee 
Laws  was  superseded  by  the  Cherokee 
Agreement  or  Act  Cong.  July  1,  1002  (82 
U.  S.  Stat  716),  and  section  18  of  ttU 
agre&nent  whw  considered  in  coniwetim 
with  secthms  14  and  16  tbereot  under. the 
rule  of  construction,  "expresalo  unlus  ex- 
duslo  alterius,"  has  the  effect  of  oonflnlns 
members  of  the  Cherokee  Nation  to  the  pos- 
session of  land  not  exceeding  that  of  110^ 
acres  of  average  allottable  lands  of  the  Cher- 
okee Nation,  either  for  blmsdf  w  for  his 
wife  or  tor  each  oC  Us  minor  children  that 
are  members  of  said  tribe.  Following  up^ 
this  rule  of  construction,  it  would  follow 
that  said  sections  bad  the  efl^t  of  prohibit- 
ing such  manbov  from  selling  any  part  of 
the  public  domain.   From  the  treaties  be- 
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tween  CJongresa  and  the  Cherokee  Tribe  and 
the  legislation  «nacted  by  Congress  affect- 
ing tbe  OhendEee  Nation  In  the  llgfat  of  the 
tribal  laws  herein  set  out,  It  Is  obrlous  that 
It  was  the  Intention  of  Otmgress  tbat  mem- 
bws  of  said  tribe  shoold  not  conTey  any 
Interest  In  the  public  domain  and  that  such 
conreyance  when  made  Is  void  as  against 
public  policy.  Section  642,  c  27,  Hansfleld's 
Digest  of  Arfeansas  (1884),  provides:  "If 
any  person  shall  convey  any  real  estate  by 
deed,  purporting  to  conv^  Uie  same  In  fee 
^ple  absolute,  or  any  less  estate,  and 
ahall  not  at  the  time. of  such  conveyance 
have  the  legal  estate  in  sudi  lands,  but 
shall  afterward  acquire  the  same,  the  legal 
or  oQultable  estate  afterward  acquired  shall 
immediately  pass  to  the  grantee,  and  'such 
conT«orance  shall  be  as  valid  as  If  suda  le- 
gal or  equitable  estate  had  been  In  the  gran- 
tor at  the  time  of  the  conveyance."  Said 
section  of  the  Statute  of  Arkansas  was  ex- 
tended In  force  in  tbe  Indian  Territory  on 
Febmary  19.  1903.  Act  April  28,  1904.  c. 
1824,  33  Stat  573;  10  Fed.  Stat  Anno.  13a 
Section  642  merely  announces  by  statute 
the  general  rule  of  estoppel.  "Where  a  gran- 
tor conveys  land  with  warranty  In  which 
he  has  nothing  at  the  time,  be  Is  not  only 
estopped  from  claiming  In  opposition  to  his 
deed,  but  the  estate  which  snbeeqaently 
vests  in  him  Is  bound  by  the  estoppel  and 
is  transferred  by  tbe  operation  of  tbe  es- 
toppel to  tbe  grantee."  2  Herman  on  Es- 
toppel and  Res  Judicata,  S        P-  703. 

Said  Fulsom  not  being  an  allottee  at  the 
time  he  executed  tbe  first  deed,  to  wit  the 
one  of  January  27,  1908,  section  642  does 
not  apply  to  him  as  to  said  deed.  Said  sec- 
tion 642  was  Intended  to  apply  to  convey- 
ances where  the  laud  covered  by  such  con- 
vince was  subject  to  be  conveyed,  but 
where  the  grantor  had  not  the  title  vested 
In  him  according  to  his  covenant  Said  land 
prior  to  the  time  of  Its  being  selected  by 
Fnlaom  as  a  part  vt  his  allotment  b^g  a 
part  of  the  public  domain  of  tlie  Cherokee 
Nation,  thonSh  be  was  a  member  of  sold 
tribe,  ha  could  not  execute  any  lawful  con- 
veyance  thereto  as  aadi  conveyance  was 
void  (1)  on  the  ground  that  restrictions  bad 
not  bieen  removed  as  to  such  land,  and  (2) 
further  because  it  was  against  public  policy 
for  blm  to  execute  a  conveyance  to  a  part 
«f  tbe  public  domain  of  said  nation.  The 
rule  of  estoppel  as  declared  by  said  section 
642  has  no  application  to  conveyances  exe- 
cuted In  the  face  of  tbe  law.  Such  convey- 
ance being  void  when  executed,  said  section 
642  was  not  Intended  to  breathe  life  Into  It 
The  question  of  a  constructive  allotment  or 
where  the  party  had  done  everything  rea- 
sonably wltliln  his  power  to  select  his  al- 
lotment by  making  application,  eto.,  but  be- 
ing wrongfully  refused,  etc^  is  not  in  this 


case.  As  to  such  possible  ecc^titnu  we 
express  no  opinion. 

This  holdix^  does  not  affect  the  owner  of 
the  Improvemrats  upon  town  lots  in  the 
townsltes  of  the  Five  Civilized  Tribes.  Act 
May  31,  1900,  &  698.  31  Stet  221;  Act  July 
1,  1902,  c.  1861.  S  45,  82  Stat  eS2.  There 
tbe  town-«tte  commissioners  were  required 
to  survey  and  lay  out  the  townsltes,  and 
prepare  correct  plats  thereof,  one  to  be  filed 
with  the  Secretory  of  - tbe  Interior,  one  with 
the  derk  of  the  United  States  Court,  one 
with  the  authorities  of  the  tribes,  and  one 
with  the  town  authorities.  All  town  lots 
were  to  be  appraised  by  said  commission, 
and  then  the  owner  of  the  Improvements 
was  to  deposit  In  tbe  United  Stetes  treas- 
ury at  St  Louis,  Mo.,  one-half  of  said  ap- 
praised value  as  follows:  Tm  per  cent 
within  two  months;  16  per  cent  within  alx 
months;  and  the  remainder  in  three  equal 
annual  Installments  thereafter.  The  Supple- 
mental Chickasaw  and  Cboctaw  Treaty  (32 
Stats,  at  Ii.  641)  in  certain  Instances  provid- 
ed for  tbe  payment  of  all  the  appraisement 
by  the  owaex  of  the  improvements,  but  did 
not  change  the  manner.  No  provision  of 
the  town-site  laws  prevented  the  owner  of 
the  Improvemente  on  such  lot,  after  tbe 
same  was  appraised  and  he  bad  made  the 
first  payment,  from  conveying  or  contract- 
ing for  sale  the  lot  or  his  equity  therein, 
and  under  such  event  said  section  642  would 
apply.  Goat  et  al.  v.  United  States,  supra. 
The  question  of  the  advra^  holding  of  the 
defendant  at  the  time  of  tbe  execution  of 
the  deed  to  plaintiffs,  not  being  raised,  is 
not  passed  on.  Martin  v.  Cox  et  al.,  31  OkL 
543,  122  Pac  511 ;  Miller  v.  Fryer,  128  Pac. 
713,  not  yet  officially  reported. 

The  Judgment  of  tbe  lower  court  ift  af- 
firmed.  All  tbe  Justices  concur. 


COACHMAN  T.  SIMS  «t  al. 
(Supreme  Court  of  Miaboma.   Jan.  7,  1918.) 

rByltabut  by  th«  Court.) 

1.  Indians  (}  15*)— Wiu^a— Disfosihoh  oj 
Lands. 

A  full-blood  Creek  Indian,  who  died  in 
March,  1900.  could  not  dispose,  by  will,  of  Isn^ 
subsequcatly  allotted  to  hia  heirs. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  H  17.  29,  37-44 ;  Dec  Dig.  S  1&*] 

2.  Mabbiaqk  ({  40*)— Pbesuuftionb. 

When  A  man  and  woman  have  been  living 
together  as  husband  and  wife  for  many  years, 
and  it  appears  that  at  the  time  of  mamase  the 
former  wife  was  sUll  living,  in  the  absence  ot 
further  evidence  on  the  subject,  it  will  be  pre- 
sumed that  there  had  been  a  lawful  separation 
or  a  divorce  between  the  husband  and  the  for- 
mer wife. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  I  85;  Dec  Dig.  $  40.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Hughes  County; 
3oim  Carothers,  Judge. 
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Action  by  Nancy  Coachman  against  B.  O. 
Sims  and  Louisa  Harjo.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Berers- 
ed  and  zraunded. 

Lewis  a  Lawmw,  of  Holdenrtlle,  tat  plain- 
ts In  error.  Warren  ft  Uillw,  of  Holden- 
viUe^  for  defendants  in  error. 

AMES,  a  TtM  first  qnestlon  for  decision 
18  whether  a  toll-blood  Creek  Indian,  who 
died  In  March,  1900,  could  dispose,  by  will, 
of  lands  subsequently  allotted  to  Us  h^rs. 

[1]  Tliia  question  must  be  answa«d  In  the 
native. 

In  1900  the  lands  of  the  Gredc  Nation  con- 
stituted thcAr  public  domain,  and  they  were 
not  subject  to  disposition  by  any  iodivldnal 
eitlsen  of  the  tribe.  Bamett  t.  Way,  29  OkL 
780,  119  Pac.  418;  Cochran  t.  Hocker,  124 
Pac.  9S3;  Hayes  t.  Barringer,  168  Fed.  221, 
98  C.  a  A.  607.  It  is  true  that  at  that  time 
allotments  were  being  selected  under  the  act 
of  June  28,  1898.  But  this  act  was  never 
ratified  by  the  Creeks  (Bamett  t.  Way,  sn- 
pra),  alfliough  swdi  allotments  were  subse- 
qnently  confirmed  by  tlie  original  Clreek 
treaty.  Act  of  March  1. 1901,  c.  670,  81  Stat 
at  U  SSL  Such  allotments  were  governed  by 
the  laws  of  descoit  and  distribution  of  the 
Creek  Nation.  Baniett  t.  Way,  supra.  By 
section  7  of  the  act  of  March  1.  1901,  c  676. 
81  Stat  at  L.  861,  It  was  provided  that 
"  *  *  *  such  lands  shall  not  be  alienated 
by  the  allottee  or  his  heirs  at  any  time  be- 
fore the  expiration  of  five  years  from  the 
ratification  of  this  agreement,  except  with 
the  approval  at  the  Secretary  of  the  Inte- 
rior." This  section  further  provided  that 
"each  citizen  shall  select  from  bis  allotment 
forty  acres  of  land  as  a  homestead  ;••*** 
and,  further,  that  "the  homestead  of  each 
citizen  shall  remain,  after  the  death  of  the: 
allottee,  for  the  use  and  support  of  children 
bom  to  him  after  the  ratification  of  this 
agreement,  but  If  he^ave  no  8u<di  Issue,  thai 
he  may  dispose  of  his  homestead  by  will, 
free  from  limitation  herein  imposed,  and  if 
this  be  not  done,  the  land  shall  descend  to 
bis  heirs,  according  to  the  laws  of  descent 
and  distribution  of  the  Creek  Nation,  free 
from  such  limitation." 

As,  in  this  case,  the  testator  died  In  1900, 
before  the  passage  of  the  original  Creek 
treaty,  the  homestead  quality  did  not  attach 
to  any  part  of  his  allotment.  Parkinson  v. 
Skeltoo,  128  Paa  181,  decided  November  16, 
1912,  citing  Hancock  v.  Mutual  Trust  Co.,  24 
OkL  391,  103  Pac.  066,  and  Mullen  v.  United 
States,  224  U.  S.  448,  32  Sup.  Ct  494,  fi6  L. 
Ed.  834.  The  provision,  therefore,  of  section 
7  of  the  Creek  treaty,  with  reference  to  the 
disposition  of  the  homestead  by  will,  does 
not  govem  in  this  case ;  and  it  follows  that 
it  is  subject  to  that  portion  of  the  provision 
prohibiting  alienation,  if  a  disposition  by 
will  is  sn  alienation.  That  such  a  disposition 
is  an  alioiatifni,  and  is  consequently  i^ohib- 


ited  by  the  treaty,  has  been  held  in  Hooks  v. 
Kennard,  28  Okl.  467,  114  Pac.  744;  Taylor 
V.  Parker,  126  Pac  573,  decided  Bfay  14, 
1912 ;  Hayes  t.  Barrlnger,  168  Fed.  221,  93 
0.  a  A.  507  (8  a  G.  A.),  which  affirms  the 
same  case  as  decided  by  the  Indian  Territory 
Court  of  Ai^ieals,  and  reported  In  7  Ind. 
T.  697.  101  S.  W.  937.  This  diqioses  of  the 
first  question  raised. 

ft]  The  remaining  question  is  whether  or 
not  the  plaintlfl  was  the  widow  of  the  de- 
ceased. As  has  previously  been  stated,  under 
the  original  Creek  treaty  the  lands  descend- 
ed according  to  the  laws  of  descent  and  dis- 
tribution of  the  Creek  nation.  Bamett  v. 
Way,  supra ;  Sanders  v.  Sanders,  28  OkL  69, 
117  Pac.  338;  Morley  v.  Fewel,  32  OkL  452, 
122  Pac.  700;  Sh^enbai^  v.  FeweL  124 
Pac.  617.  If,  therefore,  the  plaintiff  was  the 
widow  of  the  deceased,  she  inherited  an  in- 
terest in  the  land  Involved,  and  the  Issoe  of 
fact  which  was  tried  was  whethor  or  not 
she  was  the  widow.  The  evidence  disclosed 
that  the  deceased  had  been  married  sevwal 
times.  His  first  wife  was  Moboekey.  After 
tm  death  be  married  Folotcbole.  After  hw 
death  be  married  Hlttw.  While  Mltter  was 
stm  aUre^  he  married  MilUs.  After  Millie's 
death,  but  while  Mitter  was  stlU  aUve^  he 
muried  Nau^,  Uie  pxeaeat  plaintiff.  This 
marriage  occurred  about  1877  or  1878,  and 
something  like  five  years  after  his  marriage 
to  Mitter.  The  evidence^  witliout  contradic- 
tion, disclosed  that  the  plaintiff  and  the  de- 
ceased had  lived  tog^lier  as  husband  and 
wlft  for  ai^roxlmatdy  23  years ;  that  during 
this  time  th^  had  one  child,  which  died; 
that  th^  attended  camp  meettngs  together, 
where  they  occupied  a  toit  as  husband  and 
wife,  and  mingled  with  thtfr  triads  and 
neighbors  in  that  capacity;  that  thay  were 
r^rded  as  husband  and  wife  In  flie  com- 
munity. The  plaintiff  also  offraed  evidoice 
tending  to  prove  a  marriage  ceremony  ac- 
cording to  the  customs  and  usages  of  the 
Creek  Indians,  but  the  court  excluded  this, 
either  on  the  ground  that  it  was  incompetent, 
or,  If  competent  the  plaintiff  bad  not  pleaded 
the  Cre^  law  with  reference  to  marriage. 
The  plaintlfl  tibweupon  asked  leave  to  amend 
the  petltl<m,  which  the  court  d^ed,  on  the 
ground  that  It  was  too  late,  and  that  he  did 
not  see  how  the  custom  of  marriage  would 
be  competent  The  plaintiff  also  offered  evi- 
dence tending  to  show  the  custom  of  the 
Creek  Indians  at  that  time  with  ref««nce  to 
separation  of  husband  and  wife,  and  this  was 
likewise  excluded.  If  the  pleading  was  in- 
sufllclrait  to  justify  this  evidence,  the  ap- 
plication to  amend  should  have  been  granted, 
and  if  the  amendment  was  not  necessary  the 
evidence  should  have  been  admitted,  so,  in 
either  event  there  was  wror;  but  it  seems 
to  us  that  In  the  absence  of  any  proof  of 
a  marriage  ceremony,  there  was  abundant 
proof  that  the  marriage  existed,  as  the  fitct 
of  their  living  t<4;ether  as  husband  and  irife 
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for  BO  many  years  would  raise  a  prima  fade 
presumption  of  marriage. 

The  only  qnestton,  therefore,  which  Is  not 
elementary,  Is  whether  or  not  the  mere  fact 
that  the  plaintUTs  third  wife  was  living  at 
the  time  of  hia  marriage  to  his  fifth  wife  la 
sufficient  proof  that  the  fifth  marriage  was 
In  Its  inception  adulterous  and  bigamous.  It 
will  be  obsored  that  the  evidence  Is  entirely 
Blleat  as  to  whether  the  third  wife  had  been 
divorced,  and  whether  there  had  been  a  sep- 
aratlon  according  to  the  laws  ^nd  usages  of 
the  Creeb  Nation.  It  will  also  be  observed 
that  between  the  third  and  the  fifth  marriage 
there  bad  been  a  fourth,  and  that  the  fourth 
wife  was  dead  at  the  time  of  the  fifth.  Un- 
der the  facts  of  this  case,  we  are  satisfied 
that,  In  order  to  uphold  the  validity  of  this 
marriage,  in  the  absence  of  an  afilrmatlve 
showing  that  there  had  been  no  lawful  sep- 
aration, the  presumption  will  be  that  a  di- 
vorce bad  been  secured.  Marriage  should  not 
be  destroyed  on  presumption.  The  law  Is 
astute  to  preserve  the  sanctity  of  the  mar- 
riage relation,  the  legitimacy  of  children,  aud 
stability  of  descent  and  distribution,  and 
therefore  presumes  innocence  and  virtue,  In 
the  absence  of  proof.  The  wisdom  of  this 
presumption  is  rendered  api>arent  by  the 
facts  In  this  case.  This  rule  Is  well  estab- 
lished by  the  authorities.  Alabama  &  Vlcks- 
burg  Railway  Go.  v.  Beardsley,  79  Miss.  417, 
SO  South.  660,  89  Am.  St  Rep.  660 ;  Schmls- 
seur  -r.  Beatrle,  147  111.  210,  35  N.  Bi  825 ; 
Potter  V.  Clapp,  203  lU.  592,  68  N.  E.  81,  96 
Am.  St  Rep.  322;  Erwln  v.  English,  61 
Conn.  602,  23  Atl.  763 ;  Wennlng  v.  Teeple, 
144  Ind.  189,  41  N.  B.  600 ;  Hunter  v.  Hunter, 
111  Cal.  261.  43  Pac.  756,  31  L.  R.  A.  411,  52 
Am.  St  Bep.  180;  Banks  v.  State,  96  Ala, 
78,  11  South.  404;  Leach  v.  Hall,  96  Iowa, 
611,  64  N.  W.  790;  In  re  Rash's  Estate,  21 
Mont  170.  68  Pac.  312,  69  Am.  St  Rep.  649. 

Clark  T.  Barney,  24  Okl.  103  Pac. 

598,  In  no  way  confilcts  with  tbls  conclusion, 
as  In  that  case  it  affirmatively  appeared  that 
the  living  wife  had  not  been  divorced  at  the 
time  of  the  second  marriage. 

The  judgment  of  the  trial  court  dionld  be 
reversed  and  remanded. 

■  PER  CURIAM.   Adopted  in  whola 


NBILSON  V.  ALBERTT. 
(Supreme  Conrt  ot  Oklahoma.    Jan.  7,  1913.) 

/BvUahu9  hg  the  Court.) 

1.  iMKUfW  {%  15*)— IiTOXAir  Iiuins— OsaoB 
AixonoufT— Alxenatiok— Rbstbiction. 

By  the  fourth  paragraph  of  section  2  of  Act 
Cong.  June  28,  1906,  c.  3672,  34  Stat  539, 
known  as  the  Osage  AllotmeDt  Act,  all  lauds 
allotted  to  the  members  of  the  Oiace  Tribe 
were  made  Inalienable  for  a  period  ot  26  years 
from  date  of  ielectlon. 

[EA.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  H  17.  29,  37-44;  X>ee.  Dig.  S  15.*} 


2.  Indians  ({  16*)-~Osaox  Aixomsirr— Cbb- 

TIFICATBB  OF  COMPETENCY— EFFECT. 

Under  the  provisions  of  paragraph  7  of 
section  2  of  said  act  (Act  June  ^,  1906^  c. 
3572,  34  Stat  540),  adult  members  of  the  Osage 
Tribfc  to  whom  certificates  of  competency  were 
issued  1^  the  Secretary  of  the  Interior,  could 
sell  and  convey,  manage,  control,  and  dispose 
of  their  surplus  allotted  lands,  but  could  not 
sell  the  oil.  gas,  coal,  or  oOier  mineral  covered 
by  said  lands. 

[Ed.  Note.— For  other  eases,  see  Indians, 
Gent  Dig.  H  17,  29,  37-44;  Dec.  Dig.  {  16.*] 

8.  iNDiAirs  (I  so*)— Imdiar  Lakdb-^Aijbna- 

nON— IdBNS. 

Said  last  above  provision  of  the  act  applies 
onlv  to  voluntanr  conveyances  by  the  allottee, 
snch  as  were  effected  oy  the  personal  will  of 
the  owner,  and  not  to  the  creation  of  Hens  or 
transmissions  of  title  by  operation  of  law,  un- 
less arising  out  of  the  further  provision,  making 
the  surplus  lands  subject  to  taiatlou. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  !  68;  Dec  Dig.  $  20.*] 

4.  Indians  (|  27*>— Indian  Lands— Osagk 

ALLOnOHT  —  SUBPLVS  LANDA— JUDGMENT 

LxBzr. 

A  Judgment  was  rendered  in  the  United 
States  Court  in  the  Indian  Territory  against 
an  Osage  Indian  on  the  1st  day  of  December, 
1903.  Jaly  80.  1909,  the  Secretary  of  the  In- 
terior ai^roved  a  patent  to  said  Indian's  snridns 
allotment  of  Osage  Indian  lands,  and  on  the 
30th  day  of  October  following  issued  to  said 
sUottee  a  certificate  of  competency  as  author- 
ized bj  Osage  AUotment  Act  June  28,  1906. 
c.  8572,  34  Stat  539.  On  the  29th  day  of 
January,  1910,  a  transcript  of  said  Indian  Ter- 
ritory jodgment  was  filed  with  the  deik  of  the 
district  court  of  Osage  county,  in  which  coun- 
ty the  judgment  debtor's  snrplns  lands  were 
situated.  Eeld,  that  the  Issuance  of  the  certifi- 
cate of  competency  did  not  remove  tiie  re- 
strictions on  alienation  so  to  snbject  said 
lands  to  a  judgment  lien. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  6{  19,  20;  Dec.  Dig.  8  27.*] 

(Additional  ayUahut      Editorial  Staif.) 
6.  InOIANg  (t  20*)— OBAQS  ALLOTMBHl^— Cbb- 

nncATK  or  Compktkmot  —  "Uanage"  — 

"OOMTBOL"— To  "DXSFOSI  OF." 

Osage  Allotment  Act  June  28,  1906,  c. 
3672.  {  2,  par.  7,  34  Stat.  540,  aDthorizes  the 
Secretary  of  the  Interior  to  issue  certificates  of 
competency  to  allottees  who  shall  then  have  the 
right  to  manage,  centred,  and  dispose  of  bis  or 
her  lands  the  same  as  any  citizen  of  the  United 
States.  Held,  that  the  word  "manage,"  as  bo 
used,  means  to  have  under  control,  under  di- 
rection, to  condnct,  to  guide,  to  administer,  to 
treat,  to  handle,  while  "control"  means  to  exer- 
cise restraining  or  governing  Influence  over,  to 
check,  to  counteract  to  restrain,  to  regulate, 
to  govern,  to  overpower,  and  "to  dispose  of 
means  to  exercise  finally  one's  jtower  of  control 
over,  to  pass  over  into  the  control  of  some  one 
else,  as  oy  selling,  to  alienate,  to  part  with, 
relinquish  or  get  rid  of,  and  such  words  did 
not  contemplate  either  a  sale  ol  underlying 
mineral  or  of  the  snrsdos  lands  by  a  jodgment 
lien. 

[Eid.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  I  63;  Dec.  Dig.  §  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  154»-1652:  voL  8,  p.  7617;  vol.  8. 
pp.  2114-2118;  VOL  6,  pp.  ^IB^  4317.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Osage  County; 
John  J.  Shea,  Judge. 

Action  by  Cynthia  Alberty  against  F.  A. 


*For  ether  caaoi  see  same  topic  ana  section  NUHBSR  in  Deo.  Dig.  Jk  Am.  Dig.  Ksr-No.  SsrtM  *  Rep'r  Indsxcs 
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NellBon.  Judgmoit  for  plaintiff,  and  defend- 
ant brings  error.  AflBnoed.^ 

Grinatead,  Mason  &  Scott,  of  Pawliuska, 
tor  plaintiff  in  error.  R.  B.  Boone  and  Lea- 
by  &  MacDonald,  both  of  Pawboska,  for  de- 
fteidant  In  error. 

SHARP,  O.  February  17,  1910,  Cynthia 
Alberty  filed  her  petition  In  the  district  court 
of  Osage  county,  alleging  that  she  was  a 
dtlzm  of  tbe  Osage  Tribe,  of  Indiana,  and 
the  owner  of  an  allotment  of  land  situated 
in  the  Osage  reservation,  consisting  of  160 
acres  homestead  and  ^.28  acres  surplus  al- 
lotment, which  lands  were  allotted  to  her  un- 
der the  provisions  of  an  act  of  Congress  of 
June  28, 1906,  commonly  known  as  the  Osage 
Allotment  Act;  that  deeds  or  patents  there- 
for had  been  duly  Issued  and  recorded ;  that, 
pursuant  to  a  provision  of  said  aet,  the  Sec- 
retary of  the  Interior  on  tiie  8th  day  of  Oc- 
tober, 1909,  issued  to  said  plaintiff  a  certifi- 
cate of  competency,  by  virtue  of  wbidh  she 
was  authorised  to  sell,  dispose,  or  Incumber 
her  surplus  allotted  lands ;  that  on  the  Ist 
day  of  December,  1903,  In  an  action  wherein 
said  F.  A.  Nellson  was  plaintiff  and  said 
Cynthia  Alberty  was  defendant,  brought  in 
the  United  States  Court  for  the  Northern 
District  of  the  Indian  Territory,  at  Clare- 
more,  said  plaintiff  recovered  a  judgment 
against  said  defendant  for  the  sum  of 
$1,139.97.  Thereafter,  and  on  the  29th  day 
of  January,  1910,  the  plaintiff  in  said  action 
caused  a  certified,  copy  of  said  judgment  to 
be  enter^  upon  the  judgment  docket  In  the 
district  court  of  Osage  county,  and  that  said 
Judgment  was  at  the  time  of  the  Institution 
of  the  latter  action  unsatisfied,  ^e  petition 
further  charged  that  said  judgment,  being  of 
record,  constituted  a  cloud  upon  the  tiUe  to 
her  surplus  lands,  and  was  a  bar  to  her 
ability  to  dispose  of  or  Incumber  them ;  that 
under  the  law  then  in  force  said  lands  were 
not  liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  Issuance  of  the  final 
patent  in  fee  (the  dates  of  the  various  acts 
being  set  forth  in  the  petition) ;  and  that 
said  judgment  did  not  constitute  a  lien  upon 
said  lands,  but  that,  notwithstanding  said 
fact,  It  appeared  as  a  prima  Aide  lien,  and 
operated  to  her  great  damage  and  detriment, 
and  would  so  continue  to  do.  Plaintiff  ask- 
ed that  the  court  decree  that  said  Judgment 
was  not  a  lien  upon  her  surplus  land,  and 
that  said  judgment  should  not  stand  as  a 
prima  facte  cloud  upon  her  tiUe  to  her  mr- 
plus  allotmoit  Defendant's  demurrer  to  tbe 
petitb>n  being  overruled,  and  defendant  elect- 
ing to  stand  on  his  demurrer,  judgment  was 
rendered  for  plaintiff  according  to  the  pray- 
ec  of  ber  petitUm. 

[1,  %]  A  determination  of  the  case  involves 
a  consideration  of  various  sections  of  the  act 
of  Congress  authorising  the  division  of  the 
land  of  the  Osafe  Indians  of  Oklahoma  Ter^ 
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rltory,  approved  June  28,  1906.  This  act  au- 
thorizes first,  second,  and  Uiird  selections  or 
allotments  of  160  acres  each,  with  a  provi- 
sion that  the  allottee  may  share  In  the  re- 
maining unallotied  lands.  It  provides  in  the 
fourth  paragraph  of  section  2  that  of  such 
selections  the  allottee  shall  be  permitted  to 
designate  which  shall  be  a  homestead,  and 
that  his  certificate  of  allotment  and  deed 
shall  designate  the  same  as  a  homeetead,  and 
the  same  shall  be  inalienable  and  nontaxable 
until  otherwise  provided  by  act  of  Congress. 
The  remaining  selections  shall  be  known  as 
surplus  lauds,  and  shall  be  Inalienable  for 
25  years,  except  as  thereinafter  provided.  In 
the  seventh  paragra^^  of  said  section  2  it 
is  provided  that  the  Secretary  of  the  Inte- 
rior In  his  discretion,  at  and  upon  the  peti- 
tion of  any  adult  member  of  the  tribe,  may 
issue  to  sudi  member  a  certificate  of  compe- 
tency, authorizing  him  to  sell  and  convey 
any  of  the  lands  deeded  him  by  reason  of  the 
act,  except  his  homestead,  which  shall  re- 
main Inalienable  and  nontaxable  for  the  pe- 
riod of  25  years,  or  during  the  life  of  the 
homestead  allottee.  If  upon  investigation, 
consideration,  and  examination  of  the  re- 
quest he  shall  find  any  such  member  fully 
competent  and  capable  of  transacting  his  or 
her  own  business,  and  caring  for  his  or  her 
own  Individual  affftlrs,  provided,  that,  upon 
the  lasnanoe  of  such  certlflcate  at  coinpeten- 
cy,  the  lan^  of  sndi  member  (en:^  his  or 
her  bfuneatead)  shall  become  subject  to  tax- 
ation, and  such  menber.  except  as  Uiereln 
provided,  shall  have  tbe  right  to  manage^ 
control,  and  dispose  of  his  or  her  lands  the 
same  as  any  dUsoi  of  tbe  United  Statu, 
provided,  that  the  surplus  lands  shall  be 
nontaxable  for  tbe  period  of  tluee  yeaia 
from  the  approval  of  said  act.  except  vbue 
certificates  of  competency  are  issued,  or  in 
case  of  the  death  of  the  allottee,  nnleas  oth- 
erwise provided  by  Congress. 

[3]  Further  lnhU>ltiona  are  contained  fn 
said  section  against  tbe  sale  of  oil,  gas,  coal, 
or  other  ndnerals  covered  by  said  lands, 
which  are  reserved  to  tbe  use  of  the  tribe 
for  a  period  of  2S  years,  and  tiie  royalties 
on  which  are  to  be  paid  to  said  tribe  as 
thereinafter  provided.  It  will  tbns  be  seoi 
that  tbe  homestead  allotment  shall  be  and 
remain  Inalienable  and  nontaxable  for  a  pe- 
riod of  26  years,  or  during  the  Ufe  of  the 
homestead  allottee  while  tbe  sorplus  lands 
are  made  inalienable  for  2S  years  except  as 
in  said  act  j^vided;  the  provision  referred 
to  being  tbe  Issuance  to  the  alktttee  of  a 
certificate  of  competency.  In  other  words, 
that  without  the  Issuance  of  a  certificate  of 
competency  no  alienation,  voluntary  or  In- 
voluntary, could  be  made  ot  said  lands,  at 
least  during  the  lifetime  of  the  allottee ;  that 
the  lands  were  not  subject  to  either  aliena- 
tion or  incumbrance  of  any  kind  or  In  any 
form.  Any  authority,  therefor^  for  the 
trandtlon  of  title,  the  creathm  of  a  Uen  or 
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Incumbrance,  or  any  act  of  commission  or 
omission  that  would  In  any  wise  affect  the 
title  of  the  llTlnc  allottee,  must  be  found  In 
the  seventh  paragraph  of  said  section,  au- 
thorizing the  Secretary  of  the  Interior  to 
Issue  certificates  of  competency  to  adult  mem- 
bers of  the  trlb&  Tbla  certificate,  it  is  pro- 
vided, shall  be  issued  at  the  request  and 
upon  the  petition  of  such  member,  and  If, 
upon  investigation,  consideration,  and  exam- 
ination of  said  request,  such  member  shall 
be  found  to  be  fully  competent  and  capable 
of  transacting  his  or  her  own  business,  and 
caring  for  hla  or  her  own  individual  affairs, 
the  Secretary  may  In  his  discretion  issue  a 
certificate  authorizing  the  allottee  to  sell  and 
convey  any  of  his  surplus  lands ;  that  upon 
the  issuance  of  such  certificate,  by  express 
enactment,  the  surplus  lands  became  subject 
to  taxation,  and  such  member  was  given  the 
right  to  manage,  control,  and  dispose  of  his 
surplus  lands  the  same  as  any  citizen  ot  the 
United  States. 

[4]  Does,  therefore,  this  statute  contem- 
plate the  attaching  of  a  judgment  lien  to  the 
surplus  lands  of  such  citizen  upon  the  issu- 
ance of  such  certificate?  If  not,  the  Judg- 
ment of  the  court  below  should  be  affirmed. 
Obviously  the  first  provision  authorizing  a 
member  of  the  tribe  to  whom  a  certificate  of 
competency  has  been  Issuea  to  sell  and  con- 
vey her  surplus  Mods  cannot  be  construed  to 
mean  that  aald  lands  may  be  subjected  to  a 
lien  created  by  operation  of  law.  The  lat- 
ter clause,'  which  provides  that,  upon  the 
Issuance  of  the  certificate  of  competency,  a 
member  shall  have  the  right  to  manage, 
control,  and  dispose  of  her  lands  the  same 
as  any  citizen  of  the  United  States,  it  is  con- 
tended by  plaintiff  In  error,  placed  the  de- 
fendant In  error  upon  exactly  the  etame 
footing  in  respect  to  her  surplus  allotment  as 
any  United  States  dtisen  owning  land.  We 
lare  unable  to  agree  with  this  coutentlon, 
and  submit  that  the  words  employed  can- 
not be  extended  by  any  known  rule  of  con- 
struction so  as  to  authorize  the  attaching  to 
the  lands  of  a  Uen  created  by  statute,  not 
the  result  of  the  voluntary  act  of  the  allot- 
tee. It  Is  a  familiar  rule  In  the  Interpreta- 
tion of  statutes  that  words  In  common  use 
are  to  be  construed  In  their  natural,  plain, 
and  ordinary  signification.  Regents  of  Uni- 
versity V.  Board  of  Education,  20  Okl.  809,  93 
Pa&  429.  In  Board  of  Lake  County  Com- 
missioners v.  Rollins,  130  U.  S.  662,  9  Sup. 
Ct  661,  32  L.  Ed.  1061,  the  rule  of  con- 
struction mentioned  was  expressed  by  the 
court  in  the  following  language:  "To  get  at 
the  thought  or  meaning  expressed  In  a  stat- 
ute, a  contract,  or  a  constitution,  the  first 
resort,  In  all  cases,  is  to  the  natural  signif- 
ication of  the  words,  In  the  order  of  gram- 
matical arrangement  in  which  the  framers  of 
the  instrument  have  placed  them.  If  the 
words  convey  a  definite  meaning,  which  In- 
volves no  absurdity,  then  that  meaning,  ap- 
paruit  on  the  faee  ot  the  Instrument,  must 
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be  accepted,  and  neither  the  courts  nor  the 
Legislature  have  the  right  to  add  to  It  or 
take  from  it  Newell  v.  People,  7  N.  Y.  97 ; 
Hills  V.  Chicago,  60  lU.  86 ;  Denn  v.  Held,  35 
U.  3.  (10  Pet.)  524,  9  L.  Ed.  519;  Leonard 
V.  Wiseman,  31  Md.  204;  People  v.  Potter, 
47  N.  T.  376;  Cooley.  Const  Urn.  p.  57; 
Story,  Const  {  400;  Beardstown  v.  Virginia, 
76  IlL  34.  So,  also,  where  a  law  Is  expressed 
in  plain  and  unambiguous  terms  whether 
those  terms  are  general  or  limited,  the  Leg- 
islature should  be  intended  to  mean  what 
they  have  plainly  expressed,  and  consequent- 
ly no  room  is  left  for  construction.  United 
States  V.  Fisher,  6  U.  S.  (2  Cranch)  358,  399^ 
2  L.  Ed.  304,  317 ;  Doggett  v.  Florida  B.  Co., 
99  U.  S.  72,  26  I*  Ed.  301." 

[I]  "Manage"  means  to  have  under  control, 
under  direction,  to  conduct,  to  guide,  to  ad- 
minister, to  treat,  to  handle ;  while  "control" 
means  to  exercise  restraining  or  governing 
infiuence  over,  to  check,  to  counteract,  to  re- 
strain, to  regulate,  to  govern,  to  overpower. 
Webster's  International  Dlcticmary.  The 
words  "manage"  and  "control"  are  synony- 
mous. Youngworth  v.  Jewell,  15  Nev.  45 ; 
Ure  V.  Ure,  185  111.  216,  56  N.  a  1087 ;  Gray 
V.  Parke,  162  Mass.  582,  39  N.  E.  191.  To 
manage,  or  to  control,  does  not  confer  upon 
one  thus  Invested  with  authority  the  right 
to  sell.  Blanton  r.  Mayes,  58  Tex.  422; 
Anderson  v.  Stockdale,  62  'jiex.  54;  Porter  v. 
Thomas,  23  Ga.  467;  Wolffe  v.  Loeb,  98  Ala. 
426,  13  South.  744;  Randall  v.  Josselyu,  69 
Vt.  56T,  10  Atl.  577;  Gollnsky  v.  Allison, 
114  Cal.  468,  46  Pac.  293;  Goad  v.  Mont- 
gomery, 119  Cal.  652,  61  Pac.  681,  63  Am. 
St.  Rep.  146;  Duncan  v.  Hartman,  143  Pa. 
695,  22  Atl.  1099.  24  Am.  St  Rep.  570.  Are, 
then,  the  remaining  words,  "And  sucb  mem- 
ber •  •  •  shall  have  the  right  to  dis- 
pose of,"  sufficiently  comprehensive  to  war- 
rant the  construction  contended  for?  "To 
dispose  of  means  to  exercise  finally  one's 
power  of  control  over ;  to  pass  over  into  the 
control  of  some  one  else,  as  by  selling;  to 
alienate,  to  part  with,  to  relinquish,  to  get 
rid  of.  Webster's  International  Dictionary; 
Stark  et  al.  v.  Duvall  et  al.,  7  Okl.  213,  64 
Pac.  453;  Jenckes  v.  Court  of  Probate  of 
Smlthfield,  2  R.  I.  265 ;  Harty  v.  Doyle,  49 
Hun,  410,  3  N.  T.  Supp.  574;  Burbank  v. 
Rockingham  Mut  Fire  Ins.  Co.,  24  N.  H. 
650,  67  Am.  Dec.  300;  Masters  v.  Madison 
County  Mut  Ins.  Co.,  11  Barb.  (N.  T.)  624; 
Gould  v.  Head  (C.  C.)  41  Fed.  240.  It  is  an 
active,  not  a  mere  passive,  quality,  and  im- 
plies volition,  the  act  of  forming  a  purpose 
and  executing  the  wllL  Such  were  the  pow- 
ers, and  none  other,  that  were  conferred. 
They  are  not  the  legal  equivalent  to  a  re- 
moval of  restrictions  as  used  In  contempo- 
raneous Indian  legislation  as  we  shall  see.  . 

Counsel  for  plaintiff  In  error  cite  In  sup- 
port of  their  contention  Ooudy  v.  Meath, 
Assessor,  88  Wash.  126,  80  Pac.  295,  af- 
firmed on  ai^teal  to  the  United  States  Su- 
preme Oourt,  and  r^rted  in  203  U.  S.  1.46, 
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27  Stip.  Ct  48,  51  L.  IDd.  1^,  and  Beall  et 
al.  r.  Grabam,  75  Kan.  98,  88  Pac.  643.  In 
the  Wasblngton  case  a  patent  to  an  Indian 
was  made  subject  to  a  treaty  which  provid- 
ed that  the  lands  should  not  be  alienated, 
and  sbonld  be  exempt  from  lery,  sale,  or 
forfeiture,  and  that  such  restrictions  should 
remain  In  force  until  removed  by  the  state 
legislature  with  the  consent  of  Congress. 
Afterwards  Congress  provided  by  Act  March 
3,  1893.  c.  209,  27  St  at  U  612,  that  In- 
dian aUottees  should  not  have  the  power  of 
alienation  for  the  period  of  10  years  after 
the  passage  of  the  act,  and  the  state  Legls- 
Utnre  by  Act  March  22,  1890  (Laws  188fr- 
90  [Wash.]  p.  499),  provided  that  Indians 
holding  lands  by  virtue  of  treaties  between 
them  and  the  United  States  should  have  the 
power  to  lease,  incumber,  grant,  and  alien 
the  same,  and  that  all  restrictions  In  ref- 
erence thereto  were  thereby  removed.  It 
was  held  that  the  provision  that  lauds  were 
not  subject  to  levy,  sale,  or  forfeiture  was 
removed,  so  that,  after  the  expiration  of  the 
10-year  period,  the  lands  were  subject  to 
taxation.  It  will  be  noticed  that  secUon  1 
of  the  act  of  the  state  Legislature,  In  addi- 
tion to  conferring  power  to  lease,  iucnmber, 
grant,  and  alien,  any  lands  taken  In  several' 
ty,  provided  further:  "And  all  restrictions 
in  reference  thereto  are  hereby  removed." 
It  was  held  that  after  the  expiration  of 
the  lO-year  period,  restrictions  upon  the  al- 
ienation and  sale  of  lands  were  removed, 
and  that  the  land  was  thereupon  subject  to 
taxation.  On  bearing  in  the  Supreme  Court 
of  the  United  States  the  authority  of  Gour 
gress  to  grant  the  power  of  voluntary  sale 
and  to  withhold  the  land  from  taxation  or 
forced  alienation  was  conceded  by  the  court, 
who  held,  further,  that  thft  language  em- 
ployed was  sofflcloitly  compiehoisivB  to  re- 
move all  reetrlctiCHu  l^r  aUmatlon  so  as  to 
subject  the  land  not  only  to  volnntary  but 
to  involuntary  alienation.  In  the  Kansas 
case  of  Be^  v.  Graham,  supra.  It  was  held 
that  a  Jadgmoit  of  the  district  court  against 
an  adnlt  Klckapoo  Indian  was  not  a  lien 
upon  his  Inherited  lands  situated  la  tbB 
county  where  such  Judgment  was  rendered. 

Act  April  21,  1904,  C  1402,  33  Stat  204. 
removing  restrictions  on  ttie  aUenatlon  of 
certain  lands  theretofore  allotted  to  mem- 
bers of  the  FlTe  cavlUzed  Tribes  of  Indians, 
was  In  the  fiOlowlng  language:  "And  all 
the  restrictions  upon  the  alienation  of  lands 
of  all  aUottees  of  rtth«  of  the  Five  Civi- 
lized Tribes  of  Indians  who  are  not  of  In- 
dlan  blood,  exc^  mluOTs,  are,  except  as  to 
homesteads,  hereby  removed,  and  the  restric- 
tions upon  the  alienation  of  all  other  allots 
tees  of  said  tribes  except  minors  and  except 
as  to  homesteads,  may  with  the  approval 
of  the  Secretary  of  the  Interior  be  removed," 
etc.  Act  May  27,  1908,  c.  199,  35  Stat.  312, 
removing  restrictions  from  iiart  of  the  lands 
of  allottees  of  the  Five  CivUlied  Tribes, 


used  equally  as  comprehensive  language.  It 
is  difficult  to  conceive  how  broader  lan- 
guage could  have  been  used.  Here  the 
lands  in  the  first  place  were  made  inalien- 
able for  25  years;  but  upon  certain  condi- 
tions the  Secretary  of  the  Interior  was  au- 
thorized to  do  what?  To  remove  all  restric- 
tions upon  alienation?  No.  Smply  to  issue 
a  certiflcato  of  competency  whereby  an 
adult  member  of  the  tribe  might  have  the 
ri^ht  to  manage,  control,  and  dispose  of  his 
surplus  lands,  exc^  as  otherwise  therein 
provided.  Section  7  of  the  act  required 
that  the  leases  givoi  by  the  allottee  should 
be  subject  to  the  approval  of  the  Secretary 
of  the  Interior.  This  restriction  was  one 
of  those  removed,  as  was  that  of  the  right 
to  sell  as  we  have  already  seen.  A  case  to 
our  minds  which  fully  sustains  our  conten- 
tion Is  that  of  Love  v.  Famplin  {G.  <X)  21 
Fed.  756,  the  opinion  being  by  Justice  Math- 
ews at  circuit,  and  concurred  in  by  Ham- 
mond, J.  There  the  language  of  a  part  of 
article  4  of  the  Chickasaw  Treaty  of  1834 
(7  Stat  450)  provided  for  the  allotment  of 
lands  which  should  not  be  permitted  to  be 
sold,  leased,  or  disposed  of  unless  it  ap- 
peared by  the  certificate  of  at  least  two  of 
seven  persons  named  therein  that  the  party 
owning  or  claiming  the  same  was  capable 
to  manage  and  take  care  of  his  or  her  af- 
fairs. The  contest  arose  between  the  heirs 
at  law  of  the  allottee  and  the  purchasers 
through  mesne  conveyance  of  certain  Judg- 
ment creditors,  who  had  procured  the  sale 
of  the  allotted  lands  In  the  state  courts  of 
the  state  of  Tenneasefe  It  was  admitted 
that  the  court  inroceedings  were  In  all  re- 
spects regular  and  in  confbrmity  with  the 
laws  of  Tennessea  It  was  said  by  the  court 
in  the  opinion:  **It  becomes  a  question, 
therefore,  in  the  first  Instance  of  the  true 
meaning  of  the  treaty,  and,  hxAIng  at  Its 
provisions  in  the  light  of  the  drcnm^ances, 
and  of  the  natural  and  obvious  meaning  of 
the  language  In  which  they  are  expressed, 
and  of  tin  context,  it  appears  to  be  dear 
that  the  intention  of  the  instrument  llmlta 
the  clauses  restrictive  of  alienation,  as  to 
the  lands  reserved  to  individual^  to  cases 
of  voluntary  oonv^ances.  The  language  of 
the  prohibition  Is  that  the  resorratlons  shall 
not  be  'sold,  leased,  or  disposed  o^*  and, 
althoug^t  the  words  last  used,  'disposed  of,' 
might  seon  to  embrace  other  dispositiona 
than  those  of  sale  and  lease,  yet  they  can- 
not upon  the  principle  noscttur  a  sodls  be 
extended  so  as  to  Include  any  other  than 
those  of  a  diaracter  like  those  specially 
named;  that  is,  of  a  voluntary  nature  ef- 
fected by  the  personal  will  the  possessor." 
There  the  words  employed  In  the  treaty 
were  "sold,  leased,  or  di^Kised  of,"  here, 
"and  such  member,  except  as  taer^  provid- 
ed, shall  have  the  right  to  manage,  control, 
and  dispose  of,"  thus  ctmduslvely  establish- 
ing that  it  only  intended  cmwymaceB  <tf  In- 
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cambnuiccs  of  ft  rohmtarjr  nature.  The 
Judgment  obtained  against  defendant  in  er- 
ror was  rendered  on  the  Ist  day  of  Decem- 
ber, 1903,  or  about  5%  years  before  tbe  Is- 
suance of  the  snrplns  patent,  and  over  3 
years  before  the  conclusion  of  the  allotment 
treaty.  That  it  was  the  purpose  of  the  gen- 
eral government  in  the  allotment  of  these 
lands  to  protect  the  Indlvldoal  allottee,  in 
Tiew  of  the  long  course  of  dealing  between 
it  and  the  various  Indian  tribes,  cannot  be 
considered  an  open  qnesticm,  and  while  the 
original  Osage  Treaty  contains  no  ^press 
provision  exempting  allotted  lands  for  debts 
and  obligations  contracted  1^  Its  memb^ 
created  prior  to  the  tesnance  of  patent,  it 
snffldoitly  provides  that  it  shall  be  Inalien- 
able ezcevt  by  the  volimtary  act  of  the  al- 
lottee. Western  Inveatment  Oo.  Eistler, 
22  OU.  222.  07  Fac.  688;  In  n  Davla'  Estate^ 
82  Okl.  209,  122  Pac.  647;  Bedwlne  et  al. 
T.  Ansley  et  aL,  82  Okl.  817,  122  Pbs.  679; 
In  re  Washington's  Ibtate,  128  Faa  1079, 
recently  decided,  and  not  yet  oflQldally  re- 
ported. When  we  atcfp  to  conidder  that  in 
all  its  dealing  with  the  members  of  the 
Five  Civilized  Tribes  the  govenunent  has 
thrown  around  those  highly  civil  Ised  and  en- 
lightened people  a  protection  such  as  ttiat 
named,  and  to  then  condnde  that  It  was 
the  Intention  of  Coi^ress  to  subject  the 
lands  ot  the  Osagea,  a  tribe  yet  maintain- 
ing tbelr  own .  tribal  form  ot  government, 
to  an  BDttaceA  alloiatlon  for  tbe  payment 
of  debts,  is  to  accuse  Congreea  of  a  willful 
and  gross  neglect  of  du^  toward  these  de- 
pendent people,  who,  while  not  flnandally 
dependent,  are  In  a  governmental  sense  help- 
less, and  who  look  to  the  genml  govern- 
ment for  protection  of  thdr  landed  estates. 
Constmixv  tbe  act  as  we  liave  done,  no 
BwA.  hardship  and  discrimination  in  legla- 
laUon  follows. 

While  we  entertain  no  donbt  on  the  con- 
clusions reached,  yet,  if  a  doubt  existed.  It 
Is  one  that  under  the  uniform  holdings  of 
tbe  Supreme  Court  of  the  United  States  for 
more  than  100  years  must  be  resolved  in 
fovor  of  the  defendant  In  error.  Tiger  v. 
Western  Investment  Co.,  221  U.  8.  298,  31 
Sup.  CL  578,  65  li.  Ed.  738 ;  Choate  v.  Trapp, 
224  n.  &  665,  32  Sup.  Ct  665,  66  L.  Ed.  911; 
United  States  v.  Celestlne,  216  U.  8.  278, 
30  Sup.  Ct  93.  64  Ll  Ed.  195.  We  do  not 
believe  the  statute  authorizing  the  Issuance 
of  certiflcates  of  competency  can  be  given 
greater  effect  than  the  words  used  by  their 
clear  meaning  Import.  There  Is  a  material 
distinction  between  the  removal  of  restric- 
tions on  alienation  of  allotted  lands,  and 
the  issuance  of  a  certificate  of  competency, 
predicated  upon  the  applicant  being  com- 
petent and  capable  of  transacting  his  own 
business  and  caring  for  his  own  affairs; 
and  this  is  particularly  true  when  the  ef- 
fect of  the  Issuance  of  the  certificate  Is  de- 


fined in  the  act  Itsdf.  Congress  acted  with- 
in the  aco!^  of  its  reserved  pow^  in  the 
passage  of  the  Allotment  Act  It  was  for 
the  Osage  Indians  and  their  benefit  and  ad< 
vancement  that  it  undertook  to  legialatev 
and  not  fbr  th^  creditors.  The  latter 
would  be  no  worse  off  than  at  the  time  of 
the  creation  of  the  obligation  upon  whidk 
the  Judgment  was  obtained. 

The  Judgmoit  of  the  trial  conrt  should  for 
the  reasons  given  be  aflOrmed. 

PIBa  CURIAM.    Adopted  In  wholA, 


Aa>AHS  et  at  V.  OOON  et  aL 
(Sopreme  Conrt  of  OUaboma.   Jan.  7,  1918.) 

rSylZabw      Oe  Court.) 

1.  lAlCITATIOH  OF  AOTIOHS   ($  46*)— StOISR 

Pbopebtt— Absence  of  Concbaucent. 
The  statnte  of  limltationa,  as  to  lost  per- 
Bonsl  property,  or  personal  property  in  the 
hands  of  a  thief,  bc«ins  to  ran  from  the  time 
of  the  wrongful  takmg  or  poesessiWD,  and  not 
from  the  time  when  the  owner  first  bad  knowl- 
edge  thereof,  provided  there  was  no  fraud  or 
attempt  at  concealment;  and  if  such  fraud  or 
concealment  exists  it  moirt,  in  order  to  avail  the 
owner,  be  the  act  of  the  thief  or  finder  of  the 
property. 

[Ed.  Note. — For  other  eaeeB,  see  Lfmitatlon 
of  Actions,  Cent  Dig.  H  233-289;  Dec  Dig.  f 
45.  •] 

2.  LooTATroN  OF  AonOKS  (I  1*)— Statutes 

OF  BZPOSK. 

Statutes  of  limitation  are  statates  of  re- 
pose, the  object  and  purpose  of  which  is  to  sup- 

Jiresi  and  prevent  fraadulent  and  stale  claims 
rom  springing  up  at  great  distances  of  time 
and  surprising  iwrties,  or  their  rexMxsentatives, 
when  all  the  proper  vondiers  and  evidences  are 
lost,  or  the  facts  have  become  obscure  from 
the  lapse  of  time  or  the  defective  memory  or 
death  or  r«aoval  of  witnesses. 

[Bd.  Note.— For  other  cases,  see  Lindtatittt 
of  Actions,  Cent  Dig.  Ii  1-8;  Dec;  Dig.  %  1.*] 

3.  Trial  ({  143*)— DiBBonNO  ^bdict— Goir- 

FUCnnO  DVIDENGK 

Where  issaes  of  fact  are  presented  by  the 
Readings  and  supported  by  evidence,  and  the 
facta  are  disputed,  or  the  oedibility  of  witness- 
es is  drawn  in  question,  or  a  material  fact  is 
left  in  doubt  or  there  are  inferences  to  he 
drawn  from  facts  proven,  the  case,  under  prop- 
er Instructions,  should  be  Bubmittea  to  the  Jar; ; 
and  it  is  revendble  error  in  such  case  to  sus- 
tain a  motion  to  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  If  342,  848;  Dea  Dig.  i  148.*] 

ClommlasLcmers*  Oidnlon,  Division  No.  1. 
Error  from  Atoka  County  Court ;  J.  H.  Zine- 
baagh,  Jndgft 

Action  by  Rhoda  Goon  and  A.  D.  Coon 
against  F.  B.  Adams  and  T.  F.  Home:.  Judg- 
ment for  plalnHffs,  and  defendants  bring  er- 
mr.  Reversed  and  remanded. 

Winfleld  8.  Farmer,  of  Atoka,  for  plaln- 
tUta  In  error.  D.  H.  linebangb^  of  At<^, 
f <n  defendants  In  error. 

ROBERTSON,  a  This  is  an  action  In  re- 
plevin for  tbe  possession  of  a  horse.  Tbe 


•For  oUmt  casSB  ns  sam*  topic  and  mcUoo  nuhBBR  in  Dee.  Dig.  *  Am.  Dig.  Kay-No.  Bttim  A  Vb9*T  latass 
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evidence  shows  that  Mrs.  Coon,  one  of  the 
defendants  In  error,  In  1901,  was  the  owner 
of  a  young  colt  This  colt,  with  other  live 
stock  belonging  to  her  father's  family,  ran 
loose  upon  the  prairie  near  their  home,  which 
was  in  the  neighborhood  of  Lehigh.  In 
1903  defendants  in  error  moved  to  Boff,  SO 
or  flO  miles  away.  They  daim  the  colt  at 
that  time  had  become  lost  or  atolent  and 
could  not  be  found,  and  that  they  offered  a 
reward  for  the  same,  in  the  hope  of  recover- 
ing  it  It  was  also  shown  that  Joe  Marshall, 
the  stepfather  of  Mrs.  C!oon,  and  with  whom 
Mrs.  Coon  lived  prior  to  her  marriage,  had 
a  lot  of  live  stock,  including  horses,  running 
at  large  on  the  range  at  that  tim^  and  that 
the  colt  in  question  ran  wlQi  bis  stock,  and 
was  branded  in  his  brand  by  his  son,  who, 
however,  testified  at  the  trial  that  he  brand- 
ed the  animal  at  his  stoter'a  request  It  be- 
ing her  property ;  the  whole  family  owning 
live  stock  and  using  the  brand  In  conmum. 
Tom  Brown  testified :  That  he  knew  the  anl- 
maL  That  he  owned  it  once,  having  ob- 
tained it  Joe  Marshall,  by  trade,  six  or 
sev^  years  before  the  trlaL  Be  lived  in 
the  same  neighborhood  and  k^t  the  animal 
nearly  two  years,  when  be  sold  it  to  John 
Meadows,  who  also  lived  In  the  same  n^gh- 
borhood,  and  who  also  kept  the  animal  for 
nearly  two  years,  when  he  sold  it  to  a  Mr. 
Catz,  who  also  owned  It  for  two  years,  who 
kept  the  animal  in  a  pasture  near  liehlgh  a 
part  of  the  time,  and  also  drove  It  around 
over  the  country;  his  bnsiness  being  that 
of  a  peddler.  Catz  sold  the  horse  to  Charley 
Kllgore,  who,  10  days  prior  to  the  commence- 
ment of  this  action,  sold  the  same  to  plain- 
tiffs in  error. 

The  evidence  shows,  without  dispute,  that 
each  of  these  gentlemen,  who  had  owned  the 
animal,  held  It  in  open,  notorious,  exclusive, 
and  peaceable  possession,  and  that  their  right 
to  it  was  never  questioned,  and  that  the  ani- 
mal was  never  secreted  nor  run  out  of  the 
country,  but,  on  the  contrary,  was  kept  prac- 
tically all  the  time  (six  or  eight  years)  in 
the  very  neighborhood  in  which  it  was  foaled. 

The  defendants  admit  that  they  had  not 
seen  the  animal  for  six  or  seven  years ;  that 
it  was  but  a  colt  when  they  moved  away; 
that  it  was  branded,  when  they  left  the 
neighborhood,  in  Joe  Marshall's  brand,  but 
allege  that  said  brand  was  in  common  use 
among  all  members  of  the  family  (Rhoda 
Coon  being  a  stepdaughter  of  Joe  Marshall). 
After  the  testimony  was  all  In,  the  defend- 
ants below  moved  the  court  to  direct  a  ver- 
dict in  their  favor,  for  the  reason  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations.  This  request  was  dented,  and 
defendants  excepted.  Thereupon  plaintiffs 
moved  for  a  directed  verdict  In  their  behalf, 
which  motion  was,  by  the  court  sustained, 
and  to  which  defendants  excepted,  and  bring 
this  aiqpeal  to  reverse  the  Judgment  entered 
on  the  verdict 


Two  questions  are  raised  In  the  assign* 
ment  of  error:  First  the  statute  of  limita- 
tions ;  and  second,  the  court  erred  in  direct- 
ing a  verdict  for  plaintiffs,  for  that  the  evi- 
dence on  the  question  of  ownership  being 
conflicting,  the  question  should  have  been 
submitted  to  the  Jury,  Instead  of  bdng  de- 
cided by  the  court  In  our  opinion,  both 
points  are  well  taken.  As  a  general  propo- 
sition, the  statute  of  limitations,  as  to  re- 
plevin actions  for  the  recovery  of  lost  or 
stolen  property,  begins  to  run  from  the  time 
of  the  wrongful  taking  or  possesion,  and 
not  from  the  time  vrhsa  lAalntlff  first  had 
knowledge  thereof,  if  Uiere  was  no  fraud  or 
attempt  at  concealment;  and  if  such  fraud 
or  concealment  exists  it  must.  In  order  to 
avail  plaintiff,  be  the  act  of  defiendant  him- 
self. 84  Oyc.  1423. 

It  must  be  admitted  that  all  the  evidence 
in  this  case  shows  that  the  possession  of  all 
the  various  owners  of  the  horse  In  question 
was  open,  peaceable,  exdusive,  and  notori- 
ous. This  is  true  even  as  to  Joe  Marshall, 
the  stepfather  of  Bhoda  Coon,  one  of  the  de- 
fendants in  error,  who  bad  possession  of  the 
animal  after  defendants  In  error  moved 
away,  and  whose  stock  brand  the  animal  in 
question  bore.  There  was  no  attempt  on  the 
part  of  any  of  the  various  vendors  or  vendees 
to  conceal  the  animal,  or  to  remove  the  same 
from  the  Immediate  neighborhood  where  It 
was  foaled ;  and  the  mere  fact  that  defend- 
ants removed  from  the  neighborhood  six  or 
seven  years  prior  to  the  bringing  of  the  ac* 
tlon  did  not  suspend  the  bar  of  the  statute. 
This  principle  of  law  is  thoroughly  discussed 
in  an  able  opinion  by  Mr.  Justice  Clayton,  In 
Gatlln  V.  Vaut  8  Ind.  T.  254,  91  S.  W.  38,  in 
which  he  says:  "If  he  had  held  the  property 
openly  and  notoriously  in  the  community 
where  the  larceny  occurred,  he  could  undoubt- 
edly do  so  [plead  the  statute],  not  so  much 
because  he  was  entitled  to  the  protection 
afforded  by  the  statute,  but  because  of  the 
laches  of  the  plaintiff.  But  where  he  con- 
ceals the  property,  and  removes  both  it  and 
his  person  from  the  jurisdiction  of  the  court 
and  so  long  as  such  acts  continue,  as  against 
him,  the  running  of  the  statute  is  certainly 
suspended.  •  *  •  The  statute  says  that 
if  any  person,  by  any  improper  act  of  his 
own,  prevents  the  bringing  of  an  action,  the 
statute  shall  not  operate  until  such  act  ceas- 
es; and  where  a  person  Innocently  obtains 
stolen  property  It  will  require  some  active 
act  of  concealment  or  fraud  on  his- part  to 
further  suspend  the  statute.  •  ♦  •  We 
therefore  hold  that  the  statute  of  limitations, 
as  to  personal  property  in  the  hands  of  a 
thief,  who  has  removed  it  from  the  vicinity 
of  the  owner  or  secreted  it  from  htm,  does 
not  begin  to  run  until  he  returns  the  proper- 
ty to  that  vicinity,  or  openly  and  notoriously 
holds  it  so  that  the  owner  may  have  a  rea- 
sonable opportunity  of  knowing  its  where- 
abouts and  of  asserting  his  tttl&  Andwlittihe 
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does  tMa  the  statute  begins  to  nin,  altbongh 
the  proof  may  show  it  to  have  been  stolen 
property,  not  on  the  theory  that  tbe  thief  la 
to  be  ivotected,  but  because  of  the  laches  of 
the  owner  in  not  asserting  his  title  for  bo 
long  a  period  as  tbe  statute  gires  him." 

[1]  The  above  case,  in  principle,  is  decisive 
of  the  question  under  con^deration.  Here 
the  colt,  having  been  branded  in  Marshall's 
brand,  ran  free  on  tbe  range  with  Marshall's 
stock.  It  is  not  denied  but  that  Marshall 
traded  the  animal  to  Brown,  or  that  Brown 
was  in  the  peaceable,  exclusive,  and  notorl- 
ona  possession  of  the  same  for  nearly  two 
years,  and  in  the  immediate  nelgjiborhood 
where  the  colt  was  foaled,  or  that  he  sold  it 
to  Meadows,  wtio  likewise  held  it  for  two 
years,  and  sold  It  again  In  the  same  n^hbor- 
bood ;  this  buying  and  selling  continuing  for 
a  period  of  seven  or  eight  years.  No  attonpt 
was  made  on  tbe  part  <tf  any  of  the  owners 
to  omceal  the  animal,  or  to  prevrait  tbe  own- 
er from  finding  and  recovering  it.  We  do 
not  know  on  what  theory  plaintiffs  b^ow 
fbUowed  the  horse,  whether  as  stolen  or  lost 
property ;  but  In  either  event,  under  the  tacts 
at  this  case,  tbe  above  law  is  ai^licabl& 

In  Dee  v.  Hyland,  3  Utah,  808,  8  Fac.  888, 
it  was  held  that  the  plalntlfl'a  cause  fft  action 
was  barred,  because  tbe  defendant,  altbough 
having  obtained  possessUm  of  stolen  proper- 
ty, had  been  In  such  possession  openly  and 
notoriously  for  more  than  three  years.  See, 
also.  Hicks  V.  Fluit,  21  Ark.  463. 

[2]  Statutes  of  limitation  are  statutes  of 
repose,  the  object  and  purpose  of  which  is 
to  suppress  and  prevent  fraudulent  and  stale 
claims  from  springing  up  at  great  distances 
of  time  and  surprising  i»artlea,  or  their  rep- 
resentatlvea,  when  all  the  proper  vouchws 
and  evldteces  are  lost,  or  the  facta  have  be- 
come obscure  tnm  the  lapse  of  time  or  the 
defective  memory  or  death  or  removal  of 
witnesses.  25  Gyc.  986.  Tbe  defense  of  the 
statute  ot  limitations  in  this  action  in  the 
court  below  Is  a  shining  example  of  tbe  use- 
fulness end  wisdom  of  the  rule  above  enunci- 
ated. Without  such  a  law  tbere  would  be 
Injected  Into  almost  every  transaction,  such 
as  is  rdated  In  tbe  history  of  tbla  case,  an 
element  of  uncertainty  that  would  noticeably 
Interfere  with  the  stability  of  ordinary  busi- 
ness affairs.  To  guard  against  this  statutes  of 
limitation  tiave  been  called  Into  existence,  to 
the  end  that  those  who  bare  a  wrong  will 
fljeedlly  pursue  their  remedy,  and  to  prevent 
Innocent  parties  from  being  called  upon  to 
defend  against  actions,  tbe  evidence  to  defeat 
which  has  been  lost  or  forgotten. 

[3]  We  are  also  of  opinion  that  the  trial 
court  erred  In  directing  a  verdict  for  plain- 
tiffs, for  that  the  evidence  of  ownership  on 
which  they  relied  In  order  to  recover  was 
not  as  plain  or  convincing  or  consistent  as 
would  Justify  the  court  In  taking  tbe  issue 
from  the  Jury.   Ownership  in  this  case  was 


primarily  one  of  fact  In  replevin  the  plain- 
tiff must  recover  on  tbe  strength  of  bis  own, 
and  not  on  tbe  weakness  of  defendant's,  title. 
The  evidence  in  this  case,  In  some  particulars 
was  inconsistent,  and  !n  other  ways  of  doubt- 
ful value.  The  credibility  of  the  witnesses, 
and  the  effect  to  be  given  inconsistent  testi- 
mony, are  for  the  determination  of  the  Jury. 
Moore  v.  First  NatL  Bank,  30  Okl.  623,  121 
Pac.  626.  "Where  issues  of  fact  are  present- 
ed by  the  pleadings  and  supported  by  the 
evidence,  and  the  facts  are  disputed,  or  the 
credibility  of  witnesses  Is  drawn  fn  question, 
or  a  material  fact  is  left  In  doubt,  or  tbere 
are  Inferences  to  be  drawn  from  facts  prov- 
en, the  case,  under  proper  instructions, 
should  be  submitted  to  tbe  Jury;  and  It  is 
reversible  error  in  such  case  to  sustain  a 
motion  to  direct  a  verdict.  Brown  &  Bridge- 
man  V.  Western  Cai^et  Ca,  80  Okl.  144,  120 
Paa  1001."  Such  a  case  is  the  one  under 
consideration.  The  question  of  ownership 
Edionld  have  been  submitted  to  the  Jury.  It 
is  not  enough  to  say  that  the  evidence  on 
the  subject  preponderated  In  favor  of  tbe 
plalntUEts.  The  iBsne  warn  prlmarUy  one  for 
the  Jury  to  decide. 

For  the  reaaona  herdnbtfore  given,  tbe 
Judgment  of  the  coun^  court  of  Atoka  coun- 
ty should  be  revoaed  and  the  cause  remand- 
ed, witti  instructions  to  rater  Judgment  for 
defendants  in  accordance  with  tbe  prayer  of 
tbelr  answer. 

PUB  OUBIAM.  Adopted  in  wbola 


OBISSOM  »t  al.  V,  BEII>LE}MAN  et  al. 

(Supreme  Court  <^  Oklaboma.   Dec.  81,  1912. 
Behearlng  Dienied  Jan.  28,  1918.) 

(Syllahua  hy  the  Court.) 

tJUIvfTAma  (I  60*>— AcnoHS  to  Fbotbot 
BXAL  ElsTAn:  —  Skbvicbs  of  ATTonnxT  — 

"Necessaiues.** 

Where  suit  was  brought  in  the  name  of  a 
minor,  who  was  under -the  age  of  18  years,  by 
direction  of  her  next  friend,  to  protect  the  in- 
fant's title  to  certain  real  estate,  held,  that  the 
counsel  could  not  recover  in  an  action  at  law 
againet  the  minor  for  services  in  such  suit 

<a)  Such  services  are  not  regarded  as  neces- 
saries, and  may  be  avoided  by  the  infant,  even 
under  express  promise. 

[Ed.  Note.— For  other  cases,  tee  Infants,  Cent 
Dig.  81  114,  116,  117-127;  Dec.  Dig.  |  60.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  B,  pp.  4693-4703.] 

2.  Infants  ({  58*>— Disaffibuancb  of  Con- 

TBACT, 

The  disaffirmance  of  a  contract  made  by  an 
infant  nullifieB  it  and  renders  it  void  ab  initio; 
and  the  parties  are  retamed  to  the  same  condi- 
tion as  If  tbe  contract  had  never  been  made. 

(a)  After  the  infant  has  dlsaffinned  the  con- 
tract, any  one  may  take  advantage  of  such 
disamrmance. 

[Ed.  Note.— For  other  cases,  see  Infants,  GBnt 
Dig.  SS  149^160;  Dec  Dig.  %  68.*} 
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3.  Iim.:fT8  G  6S*)— Avoidance  of  Contbact. 

An  Infant  may  avoid  his  act  or  contract  by 
different  means,  according  to  the  nature  of  the 
act  and  the  circumstancea  of  the  case. 

<a)  Any  act  ebowins  uneqaivocally  a  lenan- 
ciatiOD  of,  or  a  dispOBition  not  to  abide  by  the 
contract  made  dnnnr  mlnoiity  i>  sofficwit  to 
avoid  it 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
mg.  U  149-160;  Dec  DigTl  5&*] 

4.  Appeai.  and  Ebbob  (U  193, 248*)— Sutfi- 
ciENCT  or  nnmoN— EBBOB8  Appabiivt  or 

Recobd. 

Upon  a  petition  in  error  to  reverse  a  judg' 
ment  by  default,  such  defects  in  the  petition  as 
could  have  been  taken  advantage  of  under  gen- 
eral demurrer  may  be  brou^t  under  review; 
and.  if  the  allegations  of  the  petition  are  in* 
somcient  to  soatain  the  judgment,  the  same  will 
be  reversed. 

(a)  Where  an  enor  la  apparent  on  the  jndg^ 
ment  roll  or  record  of  the  trial  oonrt,  the  same 
will  be  considered  oo  review  here,  although  no 
exception  was  taken  thereto. 

rSid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1226-1238,  1240,  1432, 
1435-1439,  1443.  14i7-1462,  1454-1400 ;  Dec. 
Dig.  H  19^,  248.*] 

Error  from  District  Oourt,  Okmulgee 
Coonty;  Wade  S.  Stanfleld,  Jadge. 

Action  by  George  G.  Beldleman  and  others 
against  Joseph  M.  Grissom  and  others. 
.Tudgmoit  for  plalntitis,  and  defendants  bring 
error.  Reversed  and  remanded. 

George  James,  of  Okmulgee,  for  plaintiff 
In  error  Grissom.  A.  8.  McRea,  of  Okmul- 
gee, for  plaintiff  In  error  Green.  Merwlne  A 
Newhouse  and  George  C  Beldleman,  all  of 
Okmnlgee,  for  defendants  in  error. 

WIUJAMB,  J.  fThe  only  question  to  be 
determined  In  this  proceeding  is  wbether 
the  contract  «tered  Into,  on  which  the  ac- 
tltm  was  based,  to  wit,  that  between  Leah 
Gresham,  a  minor,  under  IS  years  of  age, 
by  Vasale  Gresham,  ■  as  next  friend,  and 
George  O:  Beldleman,  an  attorney,  in  which 
the  latter  was  employed  as  attorney  to  pros- 
ecute an  acUba  in  hw  name  by  said  nut 
friend  to  recoTer  her  interest  in  certain 
lands,  was  voidable.  "A  minor  cannot  give 
a  delegation  of  power,  nor  undw  the  age 
of  eighteen,  make  a  contract  relating  to  real 
property,  or  any  Interest  therein,  or  relating 
to  any  personal  prt^ier^  not  in  his  Immedi- 
ate possession  or  control."  Section  003S, 
Comp.  Laws  of  OU.  1909;  aection  8912,  Wil- 
son's Ber.  &  Anno.  Stat  1908.  A  minor  may 
make  any  oUier  contract,  with  certain  excep- 
tions; the  exception  including  section  B035, 
supra,  subject  only  to  his  power  of  disaffirm- 
ance, and  subject  to  the  previous  of  the 
law  on  marriage  and  on  master  and  sorr- 
ant  Section  5036,  Comp.  Laws  of  Okla. 
1909;  section  3013,  Wilson's  Bev.  &  Annow 
Stat  1903.  "A  minor  cannot  disaffirm  a 
contract,  otherwise  valid,  to  pay  the  rea- 
sonaUe  valae  of  things  necessary  for  his 
support,  or  that  of  his  family,  wtered  In- 
to by  him  when  not  under  the  care  of  a 
parent  or  guardian  able  to  provide  for  him 
or  them."    Section  S(Xt8,  Comp.  Laws  of 


Okla.  1909;  section  391S,  Wilson's  Rev.  & 
Anno.  Stat  1903.  "A  minor  cannot  disaffirm 
an  obligation,  otherwise  valid,  entered  into 
by  him  under  the  express  authority  or  dl- 
rectloh  of  a  statute."  Section  fi039,  Comp. 
Laws  of  OkL  1909;  secUoa  8916,  Wilson's 
Bev.  &  Anno.  Stat  1903. 

In  all  cases  other  than  those  specified  in 
said  sections  3915  and  3916,  Wilson's  Rev. 
&  Anno.  Stat  1903  (sections  6038  and  5039, 
Comp.  Laws  of  Okla.  1909)  the  contract  of 
a  minor,  made  by  him  whilst  he  Is  under  the 
age  of  18,  may  be  disaffirmed  by  the  minor 
himself,  ^ther  before  his  majority  or  with- 
in one  year's  time  afterwards,  or  Jn  case  of 
his  death,  by  bis  heirs  or  personal  represent- 
ative; and  if  the  contract  be  made  by  the 
minor  while  he  Is  over  the  age  of  18  years,  it 
may  be  disaffirmed  in  law  only  upon  restoring 
the  consideration  to  the  party  from  whom 
it  was  received,  or  paying  its  equivalent 
with  interest  Section  54^7,  Comp.  Laws 
of  Okla.  1909;  section  8914,  Wilson's  Bev. 
A  Anno.  Stat  1903.  See  Crafts  r.  Carr,  24 
R.  I.  397,  53  AtL  276,  60  U  B.  A.  128,  06 
Am.  St  Bep.  721;  Hall  v.  Butterfield,  CO 
N.  H.  354.  47  Am.  Bep.  209;  IntemaUonsl 
Land  Oo.  v.  MarshaU,  22  OkL  608,  86  Pa& 
951,  19  L.  B.  A.  (N.  S.)  1056. 

The  English  law,  from  the  earliest  period, 
has  thrown  the  mantle  of  protection  around 
the  minor  or  infant  on  account  of  bis  Igno- 
rance and  inexperi^ice.  International  Land 
Co.  V.  Marshall,  supra.  The  federal  govern- 
ment In  exercising  Its  guardianship  over  the 
Indians  as  its  wards,  carrying  out  this  same 
iwlicy,  has  put  certain  limitations  upon  this 
state  as  to  the  lands  of  said  wards.  Jef- 
ferson V.  Winkler,  26  OkL  653,  110  Pac.  755: 
BeU  V.  Cook  (C.  G.)  192  Fed.  597;  Troakett 
et  at  T.  Closser  (a  a  A.)  198  Fed.  835. 

In  N.  H.  Mutual  Fire  Ins.  Ca  Noyes,  32 
N.  H.  345.  it  is  said:  "In  Phelps  t.  Worces- 
ter, 11  N.  H.  U,  it  was  holden  that  the  serr- 
ices  and  expenses  of  counsel,  in  carrying  on 
a  suit  to  protect  the  intentf  a  title  to  his  es- 
tate, could  not  be  regarded  aa  necessaries, 
and  that  the  Infimt's  llabiUty  for  them  might 
be  avoided,  even  under  an  express  promise  to 
pay  for  than.  ITiAiam,  J.,  in  prononndng  the 
opinion  of  the  court  ranarked:  "Tlie  Inquiry 
has  been  made,  If  there  had  been  no  guardi- 
an, and  the  infant  were  without  aid,'  wheth- 
er he  ndgbt  not  employ  othors  to  protect  his 
rights  to  his  imqtextar,  and  be  l^lly  hoMoi. 
notwithstanding  the  interposition  of  his  mi- 
nortty.  We  think  clearly  not  Thou^  such 
servicea  may  promote  the  aonnd  interests  of 
the  ward  (infant^,  th^  are  not  of  bd^  as- 
sistance as  comes  within  the  term  "neces- 
saries.** Lord  Ooka  omsiderB  the  necessaries 
of  the  In^t  to  Indude  victuals,  dothlog, 
medical  aid,  and  good  teadiing  or  Instruc- 
tion wherry  lie  may  profit  himself  after- 
wards. Otdce  Ut  172a.  SuCh  aid  concerns 
the  person  and  not  the  estate,  and  we  know 
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pf  no  authority  which  goes  beyond  thla' 
^'ow,  U  the  services  and  expenses  of  coun- 
sel, In  protecting  the  property  of  an  Infant, 
are  not  necessaries,  on  what  principle  can 
It  be  contended  that  the  insurance  ot  that 
property  against  loss  by  fire  can  be?  The 
object  Is  the  same  In  both  cases — the  protec- 
tion and  security  of  the  Infant's  property — 
and  Instances  can  readily  be  conceived 
where  the  services  of  learned  and  experienc- 
ed counsel  might  be  quite  as  valuable  and 
Important  as  any  contract  of  Insurance. 
The  test  of  beneflclallty,  then,  cannot  be  re- 
lied on  as  determining  whether  or  not  a 
thing  Is  to  be  reckoned  among  necessaries. 
But  It  seems  to  us  the  suggestion  In  the  case 
last  cited,  that  necessaries  concern  the  per- 
son and  not  the  estate,  furnishes  the  true 
test  on  this  subject  Although  there  may 
be  Isolated  cases  where  a  contrary  doctrine 
has  obtained,  we  ai^rehend  the  true  rule  to 
be  that  those  things,  and  those  only,  are 
properly  to  be  deemed  necessaries  which  per- 
tain to  the  becoming  and  suitable  mainte- 
nance, support,  clothing,  health,  education, 
and  api>earance  of  the  infant,  according  to 
his  condition  and  ranlc  In  life,  the  employ- 
ment or  pursuit  In  which  he  Is  engaged,  and 
the  circumstances  under  which  he  may  be 
placed  as  to  profession  or  position.  Coke 
Ut  172a;  Wbittlngham  v.  HUl,  Cro.  Jac 
4M;  Ive  Chester,  Gro-  Jac.  660.  If  this  be 
so,  then  matters  which  pertain  only  to  the 
preservation,  protectton,  or  security  of  the 
InAnt's  property  are  excluded,  from  the  list 
nt  necessaries,  however  beneficial.  What- 
ever relates  to  his  property  is  the  legitimate 
business  of  a  guardian,  and,  If  transacted  by 
the  infant,  may  be  avoided  at  his  election." 

In  Barker  v.  Hlbbard.  M  N.  H.  S39,  20 
Am.  Rep.  leo,  this  holding  Is  adhered  to, 
but  couns^  fee  for  defending  the  minor  In  a 
bastardy  proceeding  to  daased  as  "a  neces- 
sary"; (be  actioa  ocmcemlnc  Us  person  and 
liberty. 

In  Thrall  v.  Wright,  38  Vt  (Book  12,  Anna 
WL  188)  494.  it  Is  said:  "The  defendant  was 
a  minor,  had  a  note  against  his  father,  and 
employed  the  plalntlCT,  an  attorney,  to  bring 
a  suit  on  It  against  his  father.  The  suit  was 
afterwards  discontinued.  The  boy  told  the 
attorney,  when  he  applied  to  him  to  bring 
the  snit,  that  he  did  not  reside  with  his 
father,  and  that  his  fatbtf  had  given  him 
his  time.  The  father  was  a  man  of  proper- 
ty, willing  and  able  to  support  his  son,  and 
desired  that  he  should  remain  at  faom&  This 
salt  Is  brought  by  the  attorney  to  recover 
of  the  minor  tor  his  services  and  disburse- 
ments in  the  suit  The  minor  pleads  Infan- 
cy. The  conrt  below  have  found  that  the 
wm*B  Interest  in  ttie  note,  not  baiefldal  to  the 
minor,  and  not  proper  and  expedient  under 
the  circumstances.  (1)  The  plain  tiff  insists 
that  In  this  finding  there  was  error,  and 
that,  upm  the  tacts  disclosed  In  the  case, 
the  snlt  was  necessary.  Why?  Not  because 
tb*  evidenoe  did  not  tend  to  prove  ihe  fact 


that  the  suit  was  unnecessary,  nor  because 
the  court  exceeded  their  duty  In  finding  the 
fact  from  the  evidence,  for  the  trial  was  by 
the  court  If  there  was  error  in  this  find- 
ing, it  must  be  because,  as  matter  of  law,  in 
all  cases  where  a  father  Is  Indebted  to  his 
minor  son,  ft  Utwsalt  with  the  fathw  la  a 
necessary  for  the  son.  We  are  not  prepared 
to  establish  such  a  rula  Prof.  Parsons,  in 
his  work  on  Contracts,  p.  246,  enumerates  In 
bis  Ust  of  articles  not  neeeesaries  for  an 
infant:  'Horses,  saddles,  bridles,  Uqnors, 
pistols,  powder,  whips,  and  fiddles,  balls  and 
sorenadeB,  counsel  fees,  and  expenses  of  a 
lawsuit'— citing  Phelps  v.  Worcester,  U  N. 

H.  51.  Bat  the  circumstance  of  each  case 
must  govern.  Thus,  a  horse  might  be  neces- 
sary if  the  infant's  health  required  him  to 
rlda  So  a  lawsalt  mifi^t  be  necessary." 

In  Mclsaac  v.  Adams,  iSd  Biass.  117,  T6 
N.  Eu  654,  112  Am.  St  Rep.  321*  8  Ann.  Cas. 
729,  it  Is  said:  "In  the  aspect  of  the  case 
most  favorable  to  the  plaintiff,  he  has  no 
standing,  unless  the  services  were  necessa- 
ries. The  plaintiffs  testimony  was  the  only 
evidence  introduced  at  the  trial;  and  we 
are  of  the  opinion  that  there  Is  nothing  In 
it  which  warrants  the  finding  In  his  favor. 
The  services  were  rendered  in  connection 
wl|h  the  settlement  of  an  estate,  in  which 
the  defendant's  only  interest  was  as  a  legatee 
who  would  receive  a  not  very  large  sum  if 
the  will  should  be  allowed,  or  as  a  descend- 
ant of  his  grandfather,  who  would  take  as 
an  heir  at  law  if  the  will  should  be  set 
aside.  Protection  of  such  an  Interest  of  a 
minor  does  not  come  within  the  term  'neces- 
saries,' as  used  in  reference  to  the  liability  of 
minors.  Ordinary  rights  of  property  are  to 
be  protected  by  a  guardian,  and  not  left  to 
the  care  of  the  minor  himself,  or  to  the 
Irresponsible  action  of  third  persons.  *  *  • 
When  proceedings  affecting  the  Ailnor  as  a 
party  are  going  on  in  a  court,  a  guardian  ad 
litem  is  appointed.  *  «  *  A  Judgment 
against  a  minor,  without  a  probate  guardian 
or  a  guardian  ad  litem  to  represent  him,  Is 
voidable  upon  a  writ  of  error.  Johnson  v. 
Waterhouse,  152  Mass.  585,  26  N.  S.  234  [11 
L.  R.  A.  440,  23  Am.  St  Rep.  858].  We  can 
conceive  of  conditions  such  that  a  minor 
may  be  bound  to  pay  a  reasonable  compensa- 
tion for  the  services  of  an  attorney,  on  the 
ground  that  they  were  necessary ;  but  ordi- 
narily this  liability  Is  limited  to  cases  where 
the  services  are  rendered  in  connection  with 
the  minor's  personal  relief,  protection,  or 
Uberty.    The  cases  of  Crafts  v.  Carr,  24  R. 

I.  397,  58  AtL  275  [60  L.  R.  A.  128,  96  Am. 
St  Rep.  721],  Barker  v.  Hlbbard,  54  N.  H. 
639  [20  Am.  Rep.  160],  Munson  v.  Washband, 
31  Conn.  303  [83  Am.  Dec.  151],  and  Askey 
T.  Williams,  74  Tex.  294, 11  S.  W.  1101  [6  L. 
R.  A.  176],  are  Illustrations  of  the  aK>Iica- 
Uon  of  this  rule.  In  the  first,  the  services 
were  rendered  in  an  actitm,  brought  by  the 
next  frtttid  ot  a  female  minors  to  xeopver  for 
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an  Indecent  assanlt  npon  faer.  In  the  sec- 
ond, the  plaintiff  bad  been  employed  to  de- 
fend tbe  defendant  upon  the  charge  of  being 
the  father  of  a  bastard.  In  the  third,  the 
defendant  bad  been  seduced,  and  afterwards 
had  been  turned  out  of  doors  by  her  father, 
and  the  plaintiff  had  brought  an  action  for 
the  defendant  against  the  seducer.  In  the 
fourth,  the  s^Tlces  were  rendered  In  defend- 
ing a  minor  upon  an  Indictment  for  stealing. 
Tbe  cases  recognize  the  general  doctrine  that 
legal  services,  rendered  to  a  minor  In  regard 
to  ordinary  rights  of  property,  are  not  neces- 
saries. See,  also,  as  to  this  last  proposition, 
Phelps  T.  Worcester,  11  N.  H.  51 ;  ThraU  v. 
Wright,  38  Vt.  494;  Conant  7.  Bumham,  133 
Mass.  GOS  [43  Am.  Rep.  632] ;  Tupper  t.  Cad- 
well,  12  Mete.  (Mass.)  650,  562  [46  Am.  Dec. 
704].  With  the  protection  which  the  law 
glTes  minors  in  regard  'to  their  property, 
through  its  provisions  for  the  appointment  of 
guardians,  it  cannot  be  held  that  services  of 
an  attorney,  without  employment  by  a  guard- 
ian, are  necessary  to  a  minor,  in  the  settle- 
m^t  of  the  estate'  of  a  deceased  person,  in 
which  he  Is  interested." 

There  are  other  cases  reported  deciding 
tliat  an  Infant  is  not  liable  In  an  action  at 
law  for  legal  services  rendered  relative  to 
his  estate  or  property.  Dillon  v,  Bowles,  77 
Mo.  603 ;  Englebert  v.  Troxell,  40  Neb.  195, 
58  N.  W.  852,  26  U  R.  A.  177,  42  Am,  St. 
Rep.  665;  Cobbey  t.  Buchanan,  48  Meb.  301, 
67  N.  W.  176;  HoQCk  T.  Bridwell.  28  Mo. 
App.  644. 

In  Hanlon  et  aL  v.  Wheeler  (Tex.  Civ. 
App.)  45  S.  W.  821,  it  was  held  that:  "Under 
a  law  which  authorizes  a  minor  to  contract 
for  necessaries,  he  may  engage  an  attorney 
to  prosecute  an  action  for  a  personal  Injury." 

In  Tennessee,  In  a  damage  suit  for  personal 
Injuries,  attorneys  are  entitled  to  a  reason- 
able fee  and  to  have  a  Hen  on  judgment 
(Smithson  et  aL,  Ei  parte,  108  Tenn.  442,  67 
S.  W.  864) ;  but  the  amount  was  not  entitled 
to  be  determined  on  ex  parte  hearing.  A 
hearing  at  whldi  the  infant  shall  be  repre- 
sented by  a  guardian  or  guardian  ad  litem 
Is  essentlaL 

In  People  ex  relatione  Smith  t.  Mullln, 
Commissioner,  25  Wend.  (N.  Y.)  608,  the  re- 
lator. Imprisoned  on  execution  for  assault 
ftnd  battery,  sought  his  dlscha^e  on  compli- 
ance'With  tbe  provisions  of  the  statute  rela- 
ttve  to  voluntary  assignments  by  a  debtor 
imprisoned  In  civil  cases.  It  was  held  that 
he  ^s  entitled  to  a  dischai^,  having  com- 
plied with  the  provisions  of  said  statute, 
and  that  such  assignment  was  valid,  notwith- 
standing his  under  age. 

Tbe  undertaking  of  an  infant,  by  bond  or 
contract,  to  answer  charge  of  bastardy,  or 
to  support  his  bastard  child,  may  not  be 
disaffirmed.  McCall  v.  Parker,  13  Mete. 
(Mass.)  372,  46  Am.  Dec  735;  Stowers  v. 
HoUIs,  83  Ky.  644 ;  People  v.  Moor^  4  Denio 
IN.  Y.)  618,  47  Am.  Dec.  272;  Gavin  v.  Bur- 
ton, 8  Ind.  TO;  Inbobltanta  -of  TdwnaUlp  of 


Bordentown  t.  Wallace  et  aL,  60  N.  J.  Law, 
13,  11  AtL  267.  An  infant  having  glv^  se- 
curity for  the  fine  and  costs  to  prevent  be- 
ing held  in  cnstody,  and  his  surety  having 
paid  the  same,  on  motion,  Judgmoit  b^ng 
rendered  against  the  minor,  it  was  held  that 
the  Judgment,  though  arlshig  out  of  a  dvll 
contract,  was  binding  on  the  inXSnt,  and 
could  not  be  disaffirmed.  Dial  v.  Wood,  9 
Baxt  (Tenn.)  206.  An  infant  is  bound  on 
his  recognizance  or  ball  bond,  not  subject 
to  be  disaffirmed,  for  bis  personal  appear- 
ance at  court  State  v.  Weatherwax.  12 
Kan.  463;  Commonwealth  t.  Semmes,  38  Ya. 
665;  Attorney  General  v.  Baker,  0  Rich. 
Eq.  (S.  C)  521;  Fagln  v.  Goggin,  12  R.  I. 
308.  A  husband,  though  an  infant,  was  held 
liable  for  the  debts  of  his  wife  contracted 
before  marriage.  Butler  v.  Breck,  7  Mete. 
(Mass.)  164,  30  Am.  Dec.  768;  Roach  t. 
Quick  et  ux..  0  Wend.  (N.  T.)  237.  An  Infant 
widow  was  held  to  be  liable  on  a  contract 
by  her  for  her  deceased  husband's  funeral 
expense.  Ghappel  t.  CoopW,  18  M.  ft  W. 
252,  13  L.  Jour.  286. 

In  Helps  V.  Clayton,  112  Eng.  Com.  Law 
Rep.  663  (17  C  B.  [N.  S.]  B63),  it  is  said: 
"The  employment  of  the  lady's  solicitor  to 
prepare  the  settlement  tA  not  a  mere  compli- 
ment or  matter  of  patronage ;  It  tias  also  the 
Bubstantlol  object  of  satisfying  the  lady's 
friends  that  all  proper  care  has  been  exer- 
cised on  her  behalf  by  some  person  In  whom 
they  confide,  and  of  giving  a  remedy  for 
negligence  by  action  against  the  solicitor. 
He  does  not  the  less  act  as  the  solicitor  of 
the  lady  or  her  parent,  becanse  the  intended 
husband  is  to  be  ultimately  liable.  In  the 
event  of  the  marriage  taking  place.  The 
proper  conclusion,  therefore,  Is  that  the  re- 
tainer is  to  be  conddered  as  that  of  the  lady 
or  her  parent,  as  the  case  may  be;  bnt  that 
usage  makes  tbe  husband  liable  to  Indemnify 
whosoever,  on  tbe  part  of  the  wife,  has  prop- 
erly Incurred  expense  by  retaining  the  solic- 
itor to  prepare  a  settlement  In  the  propriety 
of  which  the  latter  has  so  large  an  interest. 
•  •  *  Upon  the  remaining  question — that 
of  Infancy — we  have  already  stated  our  opin- 
ion. The  principal  contract  of  marriage  wa» 
one  which  it  was  competent  for  an  Infant  to 
enter  npon.  She  had  no  property  to  settle, 
and  would  have  had  no  certain  provi^oa 
without  the  settlement;  and  tbe  pr^aration 
of  the  settlement  was  therefore  beneficial,  a» 
securing  to  her,  at  her  election,  a  proper 
division,  which  may  Justly  be  considered  a 
necessity  suitable  to  her  estate  and  condition. 
It  would  be  a  perversion  of  the  law,  for  the 
protection  of  Infants,  to  hold  that,  under 
these  circumstances,  an  infant  could  not  con- 
tract for  the  preparation  of  sodi  a  eettla> 
ment** 

These  cases  are  within  the  principle  that, 
when  a  contract  comes  within  the  term 
"necessaries,"  or  that  which  he  Is  under  a 
legal  obllgntion  to  do,  or  1b  made  pursuant 
to  atatufoiy  anthoritrt  tho  minor  Is  bomA 
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so  tbat  he  may  not  dlsafflim  same.  In  the 
case  of  the  Infiint  female,  the  solicitor's  bill 
for  drawing  a  marriage  settlement  was  rea- 
sonably incidental  to  her  contracting  mar- 
riage. An  infant  may  contract  marriage  and 
do  everything  that  Is  reasonably  incidental 
and  beneficial  to  her  in  carrying  out  or  con- 
snmmatlng  the  marriage  contract. 

Id  Epperson  r.  Nugent,  67  Miss.  45,  34  Am. 
Bep.  486,  the  action  of  the  chancery  court 
In  allowing,  out  of  the  ward's  estate,  couns^ 
fees  earned  by  the  guardian  for  services  for 
the  ward  In  recovering  property  then  being 
administered  by  the  chancery  court,  such 
services  being  performed  before  his  appoint- 
ment as  guardian,  was  under  consideration. 
Under  the  Mississippi  Code  (Code  1871,  S  876), 
which  controlled  that  case,  the  chancery 
court  had  Jurisdiction  of  the  minor's  business 
and  all  demands  against  his  estate.  This 
case  is  in  harmony  with  the  principle  an- 
nounced by  this  court  in  Muskogee  Develop- 
ment Co.  V.  Green  et  al.,  22  Okl.  237,  97  Pac. 
619,  wherein  It  is  held  that  an  allotment  of  an 
infant  without  a  l^al  guardian,  living  with 
his  father,  who  is  his  natural  guardian,  hav- 
ing been  leased  by  said  natural  guardian  at 
the  rate  of  25  cents  per  acre  per  year  for  a  pe- 
riod of  five  years,  and  for  certain  improve- 
ments to  be  made  thereon,  to  consist  of 
breaking  land  and  building  fences  and  hous- 
es, which  benefited  such  estate,  said  contract 
having  be&i  entered  Into  in  good  faith  by 
all  parties  thereto  (it  being  a  fair  contract), 
and  believing  It  to  be  authorized  under  the 
law,  said  father  afterwards  having  been 
appointed  an  legal  guardian,  repudiating  said 
contract,  the  value  of  such  improvements 
were  allowed  out  of  the  rents  in  an  account- 
ing in  equity;  such  tmprovements  adding  a 
value  to  the  land  in  excess  of  their  cost 
This  holding  was  In  line  with  MacGreal  v, 
Taylor.  167  U.  S.  688,  17  Sup.  Ct  961,  42  L. 
Ed.  326. 

In  Senseney,  Trustee,  v.  Repp  et  al.,  94  Md. 
77,  CO  Atl.  416,  a  bill  in  equity  for  partition 
was  filed  by  the  next  friend  of  several  in- 
fants. The  solicitor  who  filed  the  bill  and 
prosecuted  the  partition  proceedings  to  final 
decree  was  allowed  a  fee  out  of  the  proceeds 
of  the  sale.  In  the  opinion  it  is  said: 
"  *  •  •  He  la  seeking  remuneration  out  of 
a  fund  which  his  services  have  produced, 
and  produced  for  the  benefit  of  the  persons 
whose  interests  he  in  reality  represented. 
His  services  were  rendered  for  the  benefit  of 
the  infants.  Being  Infants,  they  were  unable 
to  contract  with  him.  But  the  fund  which 
those  services  realized  were  in  court,  and, 
after  the  debts  due  by  the  decedent  had  been 
paid,  belonged  to  the  widow  and  infants.  It 
was  entirely  proper  that  out  of  what  belonged 
to  them  the  fee  should  be  paid.   *   *   *  " 

In  Colgate  v.  Colgate,  23  N,  J.  Eg.  372,  it 
was  announced  that  a  court  of  equity  may 
direct  the  guardian  ad  litem  to  employ 
counsel,  approved  by  the  court,  to  represent 
the  infant,  and  that  compensation  may  be 


fixed  by  the  Chancery  court  and  ordered 
paid  out  of  the  infant's  estate. 

In  Connor  v.  Ashley,  67  S.  a  300,  35  S.  £. 
546,  it  was  held  that  a  solicitor  for  a  minor. 
In  a  bill  in  equity,  was  entitled  to  a  fee  of 
compensation  for  his  services,  to  be  allowed 
under  fees  brought  into  court  by  proper 
decree,  under  the  power  of  equity  in  its  con- 
trol of  minors'  estates. 

In  Owens  et  al.  v.  Gunther,  75  Ark.  37,  8d 
S.  W.  851,  5  Ann.  Cas.  130,  it  was  held  tbat 
where,  in  a  suit  in  chancery  involving  the 
real  property  of  infants,  the  chancellor,  on 
account  of  the  fact  that  the  statutory  guard- 
Ian  of  the  Infants  claims  an  adverse  Interest 
In  the  property,  refuses  to  allow  him  to  de- 
fend for  the  Infants  and  appoints  a  guard* 
ian  ad  litem  for  that  purpose,  who  employs 
attorneys  to  represent  him,  and  the  latter 
conduct  the  litigation  for  the  Infants  to  a 
successful  conclusion,  the  Infants  are  lia- 
ble for  r^sonable  attorney's  fees;  but  the 
amount  cannot  be  made  a  lien  on  their  prop- 
erty. See,  also,  Fetrie  v.  Williams  et  al., 
68  Hun.  589,  23  N.  T.  Supp.  237. 

In  the  following  cases,  at  actions  in  law  a 
recovery  was  sustained  against  the  Infant 
for  legal  services  rendered  In  his  behalf  In 
relation  to  his  property:  Searcy  v.  Hunter, 
81  Tex.  644,  17  S.  W.  372,  26  Am.  St  Bep. 
837;  Sutton  v.  Helnzle  et  at,  84  Kan.  766, 
115  Pac.  560,  34  I*  R,  A.  (N.  S.)  238;  Nagel 
V.  Schilling,  14  Mo.  App.  576.  But  these 
cases  hold  that  the  contract  is  binding  only 
to  the  extent  of  a  reasonable  compensation. 

In  Searcy  v.  Hunter,  supra,  it  Is  said: 
"IiOOking  to  the  condition  ot  affairs  In  our 
own  state.  It  seems  to  us  tbat  to  refuse  to 
allow  an  attoniey  who,  at  the  instance  of  a 
next  friend,  has  instituted  a  suit  in  behalf 
of  a  minor  and  recovered  for  him  money  or 
property,  to  claim  from  the  infant  a  reason- 
able compensation  for  his  services  would  be 
to  establish  a  rule  which  would  operate  to 
the  prejudice  of  the  class  it  Is  designed  to 
protect.  In  such  case,  whMre  the  services 
have  beesa  beneficial  to  the  infant,  we  are 
of  the  opinion  that  reasraable  compensation 
should  be  allowed." 

[2]  The  disaffirmance  of  a  contract  made  by 
an  infant  nullifies  it  and  renders  it  void  ab 
initio;  and  the  parties  are  returned  to  the 
same  condition  as  if  the  contract  had  never 
been  made.  After  the  Infant  has  disatflrmed 
the  contract,  any  one  may  take  advantage 
of  such  disaftlrmance.  Where  an  Infant 
avoids  his  contract,  It  cannot  thereafter  be 
resuscitated  or  ratified.  22  C^yc.  616;  Peck  et 
al.  V.  Cain  et  al.,  27  Tex.  Civ.  App.  88.  63  S. 
W.  177,  and  authorities  therein  cited. 

[3]  An  Infant  may  avoid  his  contract  by 
difterent  means,  according  to  the  nature  of 
the  act  and  the  drcumstances  of  the  case; 
but  It  may  be  that  any  act  showing  unequiv- 
ocally a  renunciation  of,  or  a  disposition 
not  to  aUde  by,  the  contract  made  during 
minority  is  sufficient  to  avoid  It.  2it  Qyc. 
612.  "Looking  to  the  omditlon  of  affairs  In 
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our  itate^"  a  dlfferrat  conduBlon  to  that  at* 
tained  in  tbe  Texas  case  sbould  be  reacbed 
by  OS. 

[1]  We  believe  that  the  rule  In  New  Hamp- 
shire, followed  in  Massachusetts  and  other 
states,  should  prevail  here.  That  is  whwe 
the  services  pertain  to  tbe  defense  of  the  lib- 
erty or  person  of  the  minor,  or  the  prosecu- 
tion of  actions  for  an  injury  thereto,  that 
the  same  should  be  classed  as  a  "necessary," 
and  an  action  lie  against  tbe  minor  for  a 
reasonable  recovery  for  attorney's  fees ;  but 
wliere  the  le^l  serrices  are  rendered  In  be- 
half <tf  the  minor  in  relation  to  hia  property, 
without  the  Interrentlon  of  a  legal  guardian, 
no  recovery  for  such  senrloes  should  be  liad 
In  an  action  at  law.  Ab  to  whether  a  court 
of  equity  or  probate  court  may  allow  for 
l^al  services  rendered  at  the  Inatanoe  of  the 
minor  In  the  adnUnlatratlon  of  the  estate  or 
fund  or  pnqwrly  in  such  chanc»y  or  probate 
court,  without  the  party  having  first  obtained 
the  ai^roval  of  the  court  to  render  such  serv- 
ice, that  qaestlon  is  not  involved  lo  this 
case. 

It  Is  a  well-known  fact  that  in  tbe  Five 
ClvUlzed  Tribes,  Osage  Nation,  Quapah  coun- 
try, and  other  Indian  reservatlODs  in  this 
state,  minors  are  possessed  of  valuable  landed 
estates,  and  are  continually  coming  into  such 
Inheritances,  The  estates  of  these  Indians, 
though  wards  of  the  federal  government,  are 
administered  by  the  probate  courts  of  this 
state;  It  being  done  by  the  surrend^  of  that 
jurisdiction  to  the  state  tribunals  by  the 
federal  authority.  The  federal  legislation, 
heretofore  referred  to,  shows  a  i>olIcy  on  the 
iwrt  of  the  federal  government  of  precau* 
tlon  to  cartfully  guard  the  interests  of  these 
Indian  minors.  The  best  Interests  of  this 
state  demand  the  speediest  settlement  of  all 
Indian  estates  to  the  ^d  that  as  much  In- 
dian land  as  Is  reasonably  posslUe  may 
become  developed  and  hdp  bear  the  burdens 
of  the  state,  county,  township,  and  school 
district  governments.  This  can  be  brought 
about  in  a  most  salutary  way  by  the  local 
courts.  When  It  comes  to  a  question  as  to 
which  line  of  authorities  we  will  follow, 
that  which  permits  the  next  friend,  who  is 
often  an  irrmponslble  person,  to  engage  coun- 
sel for  a  minor  to  prosecute  a  suit  at  law  In 
his  behalf  rdatlve  to  his  land,  ottea  occasion- 
ing an  action  at  law  against  such  minor, 
thereby  affecting  his  estate,  or  that  which 
requires  first  the  ai^roval  of  the  pnjbate 
court,  we  feel  that  we  should  Incline  to  the 
old  rule,  as  announced  by  the  Supreme  Court 
of  New  Hampshire,  when  it  was  composed 
of  Chief  Justice  Parker  and  Justices  Upham. 
Wilcox,  Gilchrist,  and  Woods,  and  afterwards 
reaffirmed  by  the  same  court,  when  Chief 
Justice  Sargent  and  Justice  Doe  were  mem- 
bers of  it 

[4]  Judgment  was  rendered  by  defiiult 
against  the  defendants.  The  objection  that  the 


petition  does  not  state  a  cause  of  action  may 
be  raised  on  review  for  the  first  time  In  this 
court  Leforce  et  aL  v.  Haymes,  26  OkL  190, 
106  Paa  64A;  international  Harvests  Go.  v. 
Cameron,  25  OkL  296.  106  Pac.  180;  Lewis 
et  al.  V.  CSements.  21  Okl.  1B7,  95  Paa  769; 
Quthrie  V.  Nix,  etc,  Oo^  8  OkL  136,  41  Pac. 
343;  Farris  t.  Hendeonoa,  1  OkL  884,  SS 
Pac.  380. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  grant  a  new  trial  In  accordanco  wltl^ 
this  opinion.  All  the  JnstlceB  otmcor. 


LOTE  V.  EIRKBBIDE  DBILLINa  &  OIL 
CO. 

(Supreme  Court  of  Oklahoma.   Jan.  7,  1913.) 

(Bvliahua  by  the  OourU) 

1.  Coimaon  (|  187*)-^ohthact  iob  Bsifx- 

FTT  OF  AirOTnEB  —  fiNFORCKKKNT  BT  BBHE- 
nCXABT. 

A  contract  made  expressly  for  tJie  benefit 
of  a  third  person,  mav  be  enforced  by  audi 
person  at  anr  time  before  the  parties  thereto 
rescind  It  Comp.  Laws  1909,  il044. 
.  [DL  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  798-807;  Dec.  Dig.  |  187.*] 

2.  GOMTBACTS  ({  187*)— TBANSrXB  OF  COBPO* 
KATIOIT— BXNBFIT  OF  THIBD  FaBTT. 

K.,  the  president  and  general  manager  of 
tbe  Kirkbride  Drilling  &  Oil  Company,  altered 
into  a  verbal  agreement  with  L.,  a  stockholder 
in  said  company,  who  was  also  tbe  manager 
and  assistant  treasurer  of  tbe  Sachem  Oil 
Company,  whereby  tbe  beneficial  Interest  of 
said  first-named  company  and  of  K.,  thereto- 
fore claiming  to  be  the  owner  of  salo  Interest 
in  Us  own  right,  was  transferred  to  the  Sach- 
em Oil  Company,  in  consideratloD  of  a  sum 
certain,  to  be  paid  by  said  last-named  company 
into  the  treasury  of  the  first-named  company, 
and  which  amount  was  so  paid,  but  subsequent- 
ly appropriated  by  L.  and  J.,  owners  of  one- 
half  of  the  stock  of  the  Kirkbride  Drillhig  ft 
Oil  Company,  claiming  ownership  thereof. 
Held,  that  the  agreement  so  made  and  entered 
into  constituted  a  valid  contract  supported  by 
a  good  consideration,  and  that  an  action  would 
lie  to  recover  the  purchase  price  by  tlie  fizst- 
named  company. 

[Ed.  Note.— For  oilier  eases,  see  Contracts, 
Cent.  Dig.  H  796-807;  Dea  Dig.  I  187.*] 

3.  FBAUDS,  STATtTTB  OF  (|  189*)— EXBCUTED 
CONTBACT. 

The  defoise  of  the  statute  of  frauds  can- 
not be  Interposed  against  an  executed  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  H  834-4u;  Dee, 
139.*J 

4.  Fbatjds,  Statute  or  (i  139*)— On.  Lsaan 

— TBANSFBB^BxECUTSO  ConTBACT. 

Where  a  parol  contract  for  the  sale  of 
certain  oQ  leases,  imenforeeable  because  within 
the  statute  of  frauds,  is  executed,  and  the  con- 
tract of  sale  folly  performed  by  proper  trans- 
fer of  said  leases,  and  nothing  remains  to  be 
done  except  pay  over  the  purchase  price,  tbe 
statute  may  not  be  invoked  as  a  means  of  de- 
feating a  recovery.  Id  such  cases  the  rights 
of  the  parties  are  no  loiver  affected  by  •the 
statute. 

[Ed.  Note^^or  otlier  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  If  884-341;  Dec  Dig. 
S  139.*] 
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5.  Afpbai.  and  Erbob  ({  1039*)— Bbvisw— 
BEVKBSAIt— Vaviahok. 

Though  there  be  a  variaiice  between  the 
allegatloiu  of  a  petition  and  the  (acts  proved 
OB  the  trial,  yet,  if  it  be  a  ca«e  where  an 
amendment  of  the  petition  ooght  to  b«  allowed 
to  eoaform  It  to  Ui«  facts  praved,  ^  iodgment 
will  not  be  reversed  on  account  of  inch  vari- 
ance. 

[Ed.  Note.— For  other  caBee,  see  Appeal  and 
Error,  Cent  Dig.  SS  4076-4^;  Dec.  Dig.  i 
1089.*] 

6.  Appbai.  and  Ebbob  (H  9M,  1001.  1003*)- 

BSVIBW  —  JlTDaHENl  —  RXVBBBAI.  —  Evi- 
DBNCB. 

A  judgment  win  not  be  reversed  by  this 
court  on  account  of  the  insufficiency  of  the  evl- 
denoe,  where  the  evidence  reasonably  tends  to 

•Dpport  tbB  BUM. 

[Ed.  Note^For  other  caBei,  see  Appeal  and 
Error,  Gent  Dig.  »  8901-S90&  SSSO,  S9S8- 
39B4,  ma-SMS;  1>ec.  DigVll  9M,  1001, 
1008.*] 

Commlsslonera'  Optnlon»  DiTlatoi  No.  L 
Error  from  Superior  Cburt,  Hoakogee  Oono- 
ty;  FBrnr  Ij.  McCain,  Jxtdga. 

Actton  by  the  Klrkbride  DrllUnff  *  OU 
Oompany  against  B.  L.  Lora  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
Armed. 

Hntchlngs  &  German,  of  Moakogee,  for 
plaintiff  in  error.  Samuel  V.  O'Hare  and  B. 
B.  Wbeder,  both  of  Muskogeei  for  defend- 
ant  In  error. 

SHARP,  O.  This  case  presents  error 
from  the  superior  court  of  Muskogee  county, 
where  at  the  trial  plaintiff  recovered  jndg- 
ment  against  defendant  in  the  gam  of  |2,- 
050.  It  is  urged  that  the  alleged  contract 
entered  Into  between  T.  E.  Klrkbride  and 
defendant  liove,  being  for  the  beneflt  of  the 
plaintiff  corporation,  cannot  be  enforced  be- 
cause the  Klrkbride  Drilling  &  Oil  Compa- 
ny, defendant  In  error,  was  not  a  party  to 
the  contract,  and  that  T.  E.  Kirkbrlde  was 
under  no  obligation  to  it,  and  that  the  al- 
leged contract,  not  being  In  writing,  under 
the  statute  of  frauds  was  null  and  void,  and 
for  these  reasons  defendant's  demurrw  to 
plaintiffs  petition  should  have  been  sus- 
tained. Counsel  for  plaintiff  In  error  cite 
In  support  of  their  contention  Vrooman  v. 
rrumer,  09  N.  T.  280,  25  Am.  Rep.  195,  LorU- 
lard  T.  Clyde  et  al.,  122  N.  Y.  498,  25  N.  E. 
917,  10  L.  R.  A.  113,  Baxter  t.  Camp,  71 
Cona  246,  41  AtL  803,  42  L.  B.  A.  514,  71 
Am.  St  Rep.  169,  German  State  Bank  t. 
Northwestern  Water  &  Light  Co.,  104  Iowa, 
717,  74  N.  W.  685,  9  Cya  380,  and  cases  dted 
therein,  as  being  decisive  of  the  first  above 
mentioned  objection. 

[1  ]  Wb«i  a  contract,  made  for  the  benefit 
of  a  third  person,  may  be  enforced  by  him, 
is  a  question  that  has  ofttlmee  been  before 
the  courts,  and  many  of  the  authorities  are 
collected  In  the  notes  to  Baxter  v.  Camp, 
supra,  and  in  Jefferson  et  al.  v.  Asch,  25  L. 
R.  A.  267,  and  Tweeddale  v.  Tweeddale,  61 
L.  R.  A.  S09,  as  well  as  In  Anson  on  Con- 


tracts {American  Ed.)  i  284,  and  Wald's  Pol- 
lo<^  on  Contracts,  p.  237  et  seq-  With  us  It 
la  provided  by  statute  that  a  contract  made 
expressly  for  the  beneflt  of  a  third  person 
may  be  enforced  by  such  peraon  at  any  time 
before  the  parties  thereto  rescind  it  Gomp. 
Laws  1908,  1 1044;  Eastman  Land  &  Invest- 
ment Co.  V.  Long  Bell  U>t.  Co.,  SO  Okl.  559, 
120  Pac  276;  Staver  Carriage  Co.  t.  Jones, 
32  OkL  713,  123  Pac.  148. 

[2]  That  there  was  a  contract  between 
Klrkbride  and  Love,  made  for  the  express 
benefit  of  the'  Klrkbride  DrUlhig  &  OU  Com- 
pany, Is.  we  think,  supported  by  the  evi- 
dence, and  that  the  contracting  parties,  be- 
ing stockholders  and  officers  in  the  company, 
had  authority  to  make  such  a  contract  for 
the  company's  brateflt  cannot  be  s^oualy  con- 
troverted. Neither  Is  the  important  fact, 
the  necessity  of  a  sufficient  consideration, 
wanting.  T.  B.  Klrkbride  was  the  iwesldent 
and  general  manager  of  the  Kirkbrlde  Drill- 
ing &  on  Oompany.  ,  B.  I*  Love  was  the 
owner  of  one-fonrth  of  the  stock  In  said 
company,  and,  besides,  was  assistant  treas- 
urer and  manager  of  the  Sachem  Oil  Com- 
pany. The  Sachem  Oil  Company  was  the 
owu^,  the  Kirkbrlde  Drilling  &  011  Com- 
pany the  driUors,  oC  an  oU  well  on  the  Julia 
Friday  allotmmt  The  leases  takm  by  Oarr 
Peterson  for  T.  B.  Klrktnrlde  were  located 
near  this  irelL  It  was  contended  by  Kil- 
bride that  the  leases  obtained  by  Petoson 
beloDved  Individually  to  said  Klrktvlde; 
whiles  on  the  other  hand,  it  was  contended 
by  Love  that  Ow  leases  wwe  for  the  bene- 
fit of  the  Kirkbrlde  Company,  and  not  for 
T.  E.  Kirkbrlde^  In  his  individual  right 
The  Bachem  Oil  Company  wanted  those 
leases,  though  it  appears  that  said  compa- 
ny, togettier  with  the  Ooody  Oil  Company 
and  the  MldrWest  OU  Cmnpany,  had  takm 
other  leases  In  that  vicinity.  In  ordn-  to 
settle  all  differences,  It  was  finally  agreed 
that  the  Sachem  Oil  Oompany  should  have 
a  one-tourth  Interest  In  the  leases,  taken  by 
PetWNm.  tat  the  condderatlon  of  16  per 
acre,  upon  the  understanding,  however,  that 
the  proceeds  of  the  sale  ot  the  leases  should 
be  paid  Into  the  treasuxy  of  the  Kirkbrlde 
Company.  In  procuring  this  adjustment 
Love,  while  interested  in  both  the  Kirkbrlde 
Drilling  ft  Oil  Oompany  and  the  Sachem 
OU  Company,  represoited  title  lattw.  As  a 
result  of  the  coutrwit  both  T.  E.  Kirkbrlde 
and  the  Kirkbrlde  Company  (whldiever  in 
foct  was  the  ownor  of  said  leases)  surren- 
dered and  gave  up  their  interest  In  400  acres 
of  leased  land,  acquired  by  Peterson,  whUe 
the  Sachem  OU  Compajiy  by  proper  assign- 
ment received  the  title  to  300  acres  there- 
of, and  through  a  subsequent  arrangement 
made  by  Love,  AfcFaddln,  and  Anderson  re- 
ceived title  to  the  remaining  100  acres. 
Aside  from  a  question  of  pleading,  it  is  a 
question  of  UUle  Importance  whether  these 
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leases  In  fact  were  held  by  T.  E.  Eirkbrlde 
In  bis  own  right  or  for  the  Klrkbride  Com- 
paoy.  If  Individually,  by  the  terras  of  the 
agreement  the  proceeds  of  the  sale  were  to 
be  placed  to  the  credit  of  the  Kirkbride 
Company,  while,  if  the  leases  in  fact  be- 
longed to  the  Kirkbride  Company,  the  pro- 
ceeds of  the  sale  thereof  would  as  a  mat- 
ter of  course  belong  to  said  company.  True, 
it  was  contended  by  the  plaintiff  In  error 
that,  as  a  result  of  the  controTersy  between 
the  parties,  the  leases  were  divided,  Kirk- 
bride taking  one-half  interest  and  Love  and 
Johnson  one-fourth  interest  each,  and  tluit 
the  sale  to  the  Sachem  Oil  Company  and  Mc- 
Faddln  &  Anderson,  being  for  Love  and 
Johnson's  Interest,  they  of  right  were  enti-  j 
tied  to  the  proceeds  of  the  sale  to  the  Sa- 1 
chem  Oil  Company.  However,  the  fact  that 
payment  by  the  Sachem  Oil  Company  was 
made  by  draft  and  voucher  drawn  In  favor 
of  the  Kirkbride  Oil  &  Drilling  Company, 
and  that  at  the  time  Love  was  manager  of 
the  former  company,  was  conversant  with  the 
transaction,  in  fact,  had  actively  participat- 
ed in  bringing  it  about,  furnishes  strong  sup- 
port to  the  claim  that  the  funds  derived 
from  the  sale  of  the  leases  were  to  be  paid 
into  the  treasury  of  the  drilling  company  for 
its  use  and  beneQt  and  not  to  be  jmid  out 
or  appropriated  by  Love  and  Johnson.  In 
other  words,  the  drilling  company  became 
the  sole  beneficiary  of  the  executed  contract, 
and  there  can  be  no  question  of  Its  right  to 
maintain  an  action  for  the  recovery  of  the 
money  wrongfully  diverted  by  two  of  its 
stockholders.  We  have  read  with  care  the 
authorities  cited  by  counsel  for  plaintiff  in 
error,  and  find  nothing  therein  in  conflict 
with  the  foregoing  conclusion. 

Was  the  contract  within  the  statute  of 
frauds?  Comp,  Laws  1909,  |  1089,  provides 
that  an  agreement  for  the  leasing  for  a  long- 
er period  than  one  year,  or  for  the  sale  of 
real  property,  or  an  interest  therein,  Is 
void  unless  the  same  or  some  note  or  mem- 
orandum thereof  be  made  in  writing,  and 
subscribed  by  the  party  to  be  charged  or  his 
agent  The  leases  taken  by  Peterson  were 
in  writing,  as  were  the  asBlgnments  thereof^ 
Payment  of  the  pun^se  price  by  both  the 
Sachem  Oil  Company  and  McFaddia  &  An- 
derson was  made  to  the  Kirkbride  Company, 
and  the  proceeds  appropriated  by  Love  and 
Johnson  under  claim  of  ownership.  The  ac- 
tion is  not  one  to  enforce  the  terms  of  an< 
executory  contract  concerning  an  Interest  In 
real  property,  but  it  Is  brought  to  recover  a 
specific  sum  of  money  belonging  to  plaintiff, 
the  sale  price  of  certain  oil  leases.  As  indi- 
viduals, Love  and  Johnson  have  not  account- 
ed for,  bat,  on  the  contrary,  held  the  moneys 
received  by  tbem,  which  according  to  plaln- 
tlfl.'s  contention  was  to  be  paid  to  the  Kirk- 
bride Company,  and  not  to  Love  and  John- 
son iudlvldually.  Were  it  true  that  the  con- 
tract was  unenforceable  by  reason  of  the 
statute  of  frauds,  it  having  been  performed,. 


the  rights  of  tiie  parties  are  no  longer  af- 
fected by  the  statute.  This  court  in  constru- 
ing section  3371,  Mansf.  Dig.  of  Arkansas,  in 
force  In  the  Indian  Territory  prior  to  state- 
hood, and  which  is  similar  In  Its  provisions 
to  the  Oklahoma  statute  above  referred  to. 
In  Kuhn  v.  Poole,  27  Okl.  534,  112  Pat  962, 
said:  "Plaintiff  executed  the  contract  De- 
fendant has  at  no  time  tried  to  revoke  the- 
contract,  but  has  Joined  bis  building  to  the^ 
party  wall,  and  is  using  same.  Had  plala> 
tiff  in  error  refused  to  carry  out  this  con- 
tract, it  could  not  have  been  enforced.  How- 
ever, as  a  parol  executory  agreement  it 
falls  within  the  statute  of  A^nds;  but  de- 
fendant cannot  receive  and  accept  the  bene- 
fits of  the  contract  fully  performed  by  plain- 
tiff and  escape  payment  thereor' — citing 
Stuht  V.  Sweesy,  48  Neb.  767,  67  N.  W.  748; 
Rice  et  al.  v.  Roberta,  24  Wis.  461,  1'  Am. 
Rep.  195.  In  Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  English,  38  Kan.  110,  16  Pac.  82,  referring 
to  the  statute  of  that  state,  the  court  said: 
"The  defendant  further  says  that  plaintiff 
cannot  recover  upon  a  verbal  contract  for 
the  sale  of  lands.  This  was  not  a  ctmtract' 
within  the  statute  of  frauds.  It  was  not  a 
contract  for  the  sale  of  lands — It  was  the 
sale  Itself.  The  contract  was  perfected  by 
giving  the  deed.  This  action  is  for  damages 
sustained  by  plaintiff  because  the  defend- 
ant refused  to  give  him  his  pass  for  life  over 
its  road.  The  pass  was  promised  to  be  given 
as  the  price  of  the  land  deeded.  There  is 
no  provlEdon  of  our  statute  which  precludes 
a  recovery  for  the  price  of  lands  actually 
conveyed,  even  though  the  agreement  con- 
cerning tbe  price  be  oral.  Reed  on  Frauds, 
§  058;  Hodges  v.  Greffli,  28  Vt  358;  Bowen 
V.  Bell,  20  Johns.  [N.  Y.]  338  [11  Am.  Dec. 
2Sfl];  Wilkinson  v.  Scott  17  Mass.  249;  Hol- 
land V.  Hoyt  14  Mich.  238;  Tripp  v.  Bish- 
op, 56  Pa.  424;  Tutblll  t.  Roberts,  22  Hon, 
304." 

[3]  In  Bibb  V.  Allen  et  al..  149  U.  8.  481, 
13  Sup.  Ct  950,  37  L.  Ed.  819,  it  Is  said  In 
the  syllabus:  "The  defense  of  the  statute  of 
frauds  cannot  be  set  up  against  an  executed 
contract"  See,  also,  Moore  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  17  Kan.  242,  53  Pac.  775; 
Doberty  V.  Doe,  18  Colo.  456,  33  Pac.  165; 
McLure  t.  Koen,  25  Colo.  285,  53  Paa  1058; 
Horr  T.  HolUs,  20  Wash.  424,  05  Paa  665; 
McCUntock  T.  Thweett,  71  Ark.  826,  78  S. 
W.  1003  ;  20  Cyc.  302. 

[4]  Regardless  of  the  tact  that  a  contract 
Is  within  tbe  statute  of  frauds,  the  general 
rule  may  be  said  to  be  that  after  a  sale  of 
land,  made  pnrsoant  to  a  parol  contract 
where  the  same  has  been  fully  executed,  and 
nothing  remains  to  be  done  except  to  pay 
over  the  purchase  price,  the  statute  may  not 
be  Invoked  as  a  means  of  defeating  a  recov- 
ery. In  Holland  t.  Hoyt,  14  Mich.  238.  the 
Supreme  Court  speaking  through  Campbell, 
J.,  said:  "The  objections  arising  out  of  the 
statute  of  frauds  require  more  attaitton. 
The  entire  transaction  prior  to  the  deeds  was. 
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Terbal,  and,  of  course,  if  no  deeds  had  been 
made,  conid  not  have  been  the  ground  of 
relief  at  law  or  In  equity.  Bat,  when  a 
Terbal  contract  la  performed  by  the  eooTey- 
ance  of  land  on  the  one  part,  there  can  be  no 
•difficulty  In  compelling  the  equivalent  from 
the  other  contracting  party.  A  court  of  equi- 
ty can  decree  specific  performance,  If  that 
Is  needed,  and  a  court  of  law  can  allow  a  re- 
covery of  the  parchase  money,  if  that  Is  all 
that  is  Bonght  Thomas  t.  Dickinson.  12  N. 
T.  864."  linscott  v.  Mclntlre,  15  Me.  201, 
38  Am.  Dec.  602;  Pierce  t.  Weymouth,  45 
Me.  481:  Maddoz  t.  Rowe.  23  Ga.  431,  68 
Am.  Dec  B36 ;  Gangwer  t.  Fry,  17  Pa.  491, 
^  Am.  Dec  578;  Freed  t.  Rlchey,  115  Pa. 
361,  8  AtL  026;  Parrlll  v.  UcKlnley,  9  Grat 
1,  58  Am.  Dec.  212;  Stone  v.  DenniRon,  13 
Pick.  (Mate.)  1,  23  Am.  Dec.  654;  Swaozey 

Hoore.  22  111.  63,  74  Am.  Dec  134;  Mc- 
■Gue  T.  Smitii.  9  Minn.  252  (Gil.  237).  86  Am. 
Dec  100;  Patterson  t.  Hawley  et  al.,  33 
^*eb.  440.  50  N.  W.  324;  Huff  t.  Hall.  56 
1I1<^  456, 23  N.  W.  88;  Aacutney  Bank  et  al. 
T.  Ormsby,  28  Vt  721. 

It  la  urged  with  much  ability  that  there 
-was  a  total  follure  of  proof  at  the  trial,  and 
for  that  reason  the  Judgment  should  be  re- 
Tersed,  upon  the  authority  of  Mulhall  v.  Mnl- 
hall.  3  Okl.  3Q4,  41  Pac  109.  and  Pringey  et 
al.  T.  Guss,  16  OkL  82,  80  Pac  202,  8  Ann. 
Gas.  412,  and  other  cases  cited  in  the  brief 
<A  connseL  Sections  6673,  6074,  5675,  and 
6679,  Comp;  Lawa  1009,  are  ideuHcal  with 
the  proTt^ons  of  the  statute  before  the 
«onrt,  and  it  oonstmed  In  Mulhall  t.  Mnl- 
hall,  supra.  The  dedsiou  is  one  which  re- 
views at  length  the  Kansas  decialons  constru- 
ing the  Kansas  statute,  from  wbidi  our  etat- 
nte  was  borrowed.  Among  other  things,  the 
■court  said:  "The  langua^  of  this  section 
135  of  the  Code  of  Procedure  (Gomp.  Laws 
1909,  I  5075)  does  not  say  that  allegations  of 
the  pleadings  must  be  proved  or  else  there  Is 
a  failure  of  proof,  but  it  Is  that  the  allega- 
tions of  the  dalm  or  defense  to  which  the 
proof  is  directed  must  be  supported  by  the 
evidence.  It  mattes  not  how  Informal  or 
inaccurate  the  pleadings  may  be,  if  they  pray 
the  Judgment  which  Is  rendered,  and,  if  the 
proof  supports  the  claim  or  defense  to  which 
it  Is  directed,  then  there  is  no  fatal  varl- 
«nce."  In  Pringey  et  al.  v.  Guss,  supra,  the 
plaintiffs  in  error  sought  to  introduce  a  car- 
tran  copy  of  the  contracts,  without  any  show- 
ing of  diligence  to  procure  the  originals  or 
one  of  them.  The  trial  court  excluded  the 
carbon  copy,  the  only  proof  of  the  contract 
upon  which  the  plolntlflT  below  relied.  A  de- 
murrer to  the  evidence  was  sustained,  and 
«n  appeal  the  case  was  affirmed,  the  court 
holding  that  without  proving  the  contract 
the  plaintiffs  could  not  recover,  and  that  they 
could  not  use  an  unsigned  carbon  copy  wltb- 
<mt  first  showing  diligence  In  attempting  to 
pi«cure  the  original.  The  case  la  not  in 
point  herob 
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But,  on  the  other  hand,  the  rule  annoonced 
in  Mulhall  v.  MulhaU  is,  we  think,  the  cor- 
rect rula  There  was  not  a  failure  within 
the  purview  of  section  5675,  supra.  Any  vari- 
ance that  there  may  have  been  was  imma- 
terial. It  is  not  contended  that  the  i^ain- 
tltr  in  error  was  misled  by  such  variance 
The  controversy  between  the  parties,  grow- 
ing out  of  the  sale  and  transfer  of  the  leases, 
was  fully  inquired  into.  No  objection  was 
offered  that  the  testimony  submitted  was 
not  within  the  Issues.  Grandstaff  et  uz.  v. 
Brown  et  al.,  23  Kan.  176.  The  Judgment 
rendered  was  according  to  the  prayer  of 
plaintiffs  petition,  and  we  have  been  un- 
able, from  a  careful  study  of  the  entire  rec- 
ord, to  see  wherein  the  rights  of  the  plaintiff 
In  error  were  In  any  wise  prejudiced  by  the 
action  of  the  trial  court  When  it  is  re- 
membered that  in  Mulhall  v.  Mulhall  the 
action  was  one  for  money  loaned,  while  the 
special  findings  of  the  court  showed  that  in- 
stead of  being  loaned,  the  money  was  in- 
vested in  a  partnership  venture^  during  which 
the  defendant  agreed  to  take  the  plalntilTs 
interest  in  the  cattle  and  repay  him  Ids  orig- 
inal investment,  and  tliat  the  case  held 
to  be  one  in  which  die  pleadings  could  have 
been  amended  to  correspond  to  the  proof,  we 
^  not  feel  that  the  Judgment  of  the  court 
should  for  that  reason  be  disturbed,  though 
the  anestion  was  raised  upcm  a  demurrer  to 
the  evidence 

[I]  Whwe  there  is  a  variance  between  the 
allegations  of  the  petition  and  the  fiicta 
proved  on  the  trial,  yet.  If  it  be  a  case  where 
an  amendment  of  the  petition  on^t  to  be 
allowed  to  conform  it  to  the  facta  proved, 
the  Judgment  will  not  be  reversed  on  account 
of  such  variance^  Missouri  Valley  By.  Oo. 
V.  Caldwell,  8  Kan.  244;  MltcheU  v.  Milhoan, 
11  Kan.  6l7 ;  Hummer  v.  Lamphear,  82  Kan. 
439.  4  Pac  866,  49  Am.  Bep.  491.  In  auch 
caae,  Utongh  no  fonnal  amendment  was 
made,  it  will  be  ctmstdered  as  made  by  this 
court  Pape  v.  Gapltol  Bank,  20  Kan.  440, 
27  Am.  Rep.  183 ;  Tipton  v.  Warner.  47  Kan. 
606.  28  Pac.  712 ;  Loper  v.  State,  48  Kan.  540, 
29  Pac  687. 

[t]  The  third  ground  urged.  up<»i  which 
the  Judgment  should  be  reversed,  is  that 
the  verdict  was  contrary,  not  only  to  the 
decided  weight  of  the  evidence,  but  was  not 
supported  by  any  evidence  entitled  to  the 
least  credit  This  court  will  not  investigate 
the  record  to  see  whether  or  not  the  verdict 
of  the  Jury  Is  contrary  to  the  w^ght  of  the 
evidence,  or  examine  Into  the  evidence  to 
ascertain  its  credibility,  the  rule  being  that 
where  the  evidence  is  conflicting,  tbls  court 
will  not  review  it  to  ascertain  where  the 
weight  of  evidence  lies ;  but.  If  there  Is  evi- 
dence reasonably  tending  to  support  the  ver- 
dict It  will  not  be  set  aside.  Loeb  v.  Loeb  et 
al..  24  Okl.  384.  10.3  Pac.  570 ;  Bird  v.  Web- 
ber,  23  Okl.  583.  101  Pac  1052;  Burns  v. 
Vaught,  27  OkL  711,  UB  FftC  806;  Great 
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Weston  M^.  Co.  DaTlOson  Mill  ft  ELera- 
.tOP  Ca,  26  Okl.  626,  110  Pac.  1096;  First 
National  Bank  of  Guymon  t.  Arnold,  28  Okl. 
49,  lis  Fac.  719. 

We  are  tberefore  of  tlie  opinion  that  tbe 
judgment  of  the  trial  court  should  be  af- 
firmed. 

FEB  OUBIAM.  Adt^ted  in  who^ 


ST.  LOOTS  &  S.  F.  R.  CO.  y.  DUNHAM. 
(Sapreme  Court  of  Oklahoma.  Jan.  21, 1013.) 

(SpUalnu  ly  Hu  Court.) 

1.  BriDEifCB  (I  474*)— Opinion  Btidencb— 
Vaiue. 

In  an  action  (or  loss  of  household  goodB 
and  wearing  apparel,  vhich  bare  no  market 
-value,  where  toe  owuer  la  familiar  with  the 
lost  articles,  has  purchaBed  them  and  used 
them  in  his  famil;  day  after  day,  and  knows 
the  purpose  for  which  thev  were  used,  he  is 
competent  to  testify  as  to  their  value  to  him. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219:  De&  Dig.  i  474.*] 

2.  Cabbikbs  (S  127*)  — Bxrnsu.  to  Dblitzb 

FBEIOHl^LlABILnr  FOR  CONVZBSION. 

Where  the  owner  and  consignee  of  freight 
is  at  the  depot  when  his  goods  arrive,  and  sees 
them  unloaded,  and  retnms  next  day  and  de- 
mands them  and  is  refused,  and  the  goods  are 
reshipped  to  some  other  destination,  and  the 
carrier  is  unable  to  account  for  their  where- 
abouts and  refuses  to  pay  for  them,  the  owner 
may  maintain  an  action  for  converdon. 

[Ed.  Note.— For  other  cases,  see  Oarrlers, 
Cent  Dig.  If  860,  562-«64;  Dea  Dig.  |  127.*] 

3.  Caseibbb  (I  180*)— Lobs  of  Housbhold 
Goods— Mbaburk  or  DAiCAons. 

In  an  action  against  a  carrier  for  loss  of 
household  goods  and  wearing  apparel,  which 
have  no  fixed  market  value,  the  measture  of 
damage  la  the  valoe  of  the  goods  to  the  own- 
er; not  any  fancifnl  value  which  he  might 
place  upon  them,  but  such  reasonable  value  as 
from  the  natnre  and  condition  of  the  goods 
and  the  purpose  to  whleh  they  were  adapted 
and  used  they  had  to  Um. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  H  B57-«»,  69D-«0lli;  Dms.  Dig.  1 
135.*] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  Tilhnan  County  Court;  T.  E. 
Campbell,  Judge. 

Action  by  Samuel  A.  Dunham  against  the 
St  Louis  &  San  Francisco  Ballroad  Compa- 
ny. Jndgmwt  for  {dalntU^  and  def^dant 
brings  error.  Afllrmed. 

This  action  waa  originally  bnmgbt  In  the 
Justice  court  by  Samuel  A.  Dunham  against 
the  St  Louis  ft  San  lYanclBCo  Bailway  Com- 
pany for  the  loss  of  a  ablpnient  of  house- 
hold goods  conalBdng  of  tableware^  books, 
sewing  machine,  cooking  atenslls,  bed  dtotb- 
Ing,  and  wearing  appardi,  of  tbe  total  alleg- 
ed yalne  of  fl87.9a  Flaintlff  obtained  judg- 
ment In  the  Justloe  court,  and  tile  company 
appealed  to  the  county  court  In  Octirtier, 
1906,  a  trial  de  novo  was  had,  remlting  in 
a  judgmoit  for  Dnnbam  for  (65.  Where* 
upon  the  railway  company  was  granted  a 
new  trial.    Thereafter,  In  February,  1909, 


tlM  cause  Was  again  tried,  and  Dunham  glT- 
&i  Judgnteat  for  |83.sa.  From  this  jndg* 
ment  and  order  refusing  a  new  trial,  the 
railway  company  appealed  to  this  court 

The  fbcts  were:  That  in  September.  1007, 
plaintiff  delivered  to  the  Bock  Island  Bail- 
road  Company  at  Gnymon,  OkL,  the  house- 
hold goods  herein  sued  for  for  shipment  to 
Davidson,  OkL  The  Bock  Island  lines  do 
not  run  through  Davidson  and  some  time  In 
November,  1007,  said  goods  were  delivered 
by  the  Bock  Island  Ballroad  Company  to 
the  St  Louis  &  San  Francisco  Bailway  Com- 
pany, whose  lines  do  run  Into  Davidson.  On 
Novenber  12th  the  goods  were  delivered  by 
the  St  Louis  &  San  Francisco  Bailway  Com- 
pany at  Davidson.  The  plaintiff  was  pres- 
ent at  the  station,  and  saw  them  unloaded. 
Not  being  able  to  take  them  away  on  that 
evening,  he  returned  for  them  the  next  morn- 
ing, and  found  they  were  not  th^re,  but  had 
been  rebllled  to  Davidson,  Ind.  T.  Being 
nnahle  to  get  any  further  trace  of  the  goods, 
In  April  thereafter,  plaintiff  brought  suit  for 
conversion.  After  the  suit  was  brought,  how- 
ever, the  goods  were  located  by  the  railroad 
company  and  redelivered  to  Davidson  In  an 
apparmtly  worthless  or  badly  damaged  con- 
dition, but  refused 'to  tnm  the  goods  over  to 
plaintiff,  unless  plaintiff  would  pi^  certain 
extra  freight  charges. 

W.  F.  Evan^  of  St  Louis.  Mo.,  B.  A. 
Klelnsdunldt,  of  Oklahoma  City,  and  W.  H. 
Cloud,  for  plaintiff  In  error.  Wilson  &  Boe, 
of  Frederick,  for  defendant  in  error. 

HABBISON,  O.  (after  stating  the  facts  as 
above).  There  are  three  material  propositions 
presented  by  plaintiff  in  error  as  grounds 
for  reversal:  First,  the  Incompetency  and 
Insuffldaicy  of  the  testimony  as  to  the  val- 
ue of  the  articles;  second,  that  suit  was 
brought  for  conversion,  whereas  It  should 
have  been  brought  for  the  damages  done  to 
the  goods ;  third,  that  the  court  erred  in  in- 
stmcting  the  Jury  as  to  the  measure  of  dam- 
ages. 

[1]  Aa  to  the  first  proposition,  tlie  mle 
seems  to  be  fhlriy  weU  settled  that  the  own- 
et  of  houaehold  goods  wltJi  no  fixed  market 
value  to  competHit  to  testify  as  to  the  valne 
of  bto  own  goods  to  hlra.  Underbill  im  Erl- 
denoe,  294;  Bodee  t.  Detroit  F.  ft  U.  Ina.  Co., 
74  Hun,  146,  26  N.  T.  Supp.  242;  Hook 
Eenyon,  6S  Hun  (NJ  T.)  608,  0  N.  Y.  Snpp.  40 ; 
Bademadier  v.  Green  Ins.  Ca,  75  Hnn,  88, 
27  N.  T.  Snpp^  IKS;  Parm^ee  r.  Baymimd, 
43  III  App.  009;  18  Enc.  of  Ev.  BSS,  and  au- 
thoritlea  dted.  In  the  case  at  bar  plaintiff 
testified  as  to  tiie  Talne  of  the  articles  lost 
His  testimony  was  not  denied,  but  was  ob- 
jected to  on  the  ground  of  incompetency  of 
the  witness,  or  any  of  the  witnesses^  to  tes- 
tify as  to  the  market  value.  As  to  the  tea- 
tlmony  of  the  expert  witnesses  Introduced. 
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plaintiff  In  error's  contoiUon  Is  probably 
well  taken,  but  the  plaintiff  testified  that 
there  was  no  market,  nor  any  set  market  val- 
ae,  for  snch  goods,  ^ther  at  Onymon,  OkL. 
or  at  Davidson,  Okl.  But  the  testimony 
shows  that  lie  well  knew  what  the  articles 
were,  had  had  them  in  his  family,  had  seen 
them  and  used  them  day  after  day,  and 
knew  what  their  valne  was  to  him,  and,  un- 
der the  authorities  dted,  supra,  was  compe- 
tent to  testify  as  to  their  value  to  him. 

[2]  As  to  the  contention  that  the  suit  was 
brought  for  conversion,  instead  of  for  dam- 
ages sustained  to  the  goods,  the  contention 
la  not  supported  by  the  record.  The  facts 
are  undisputed  that  plaintiff  saw  his  goods 
unloaded  at  their  proper  destination  on  No- 
vember 12,  1907,  within  a  few  days  after 
they  had  been  consigned  for  shipment,  He 
went  next  day  and  demanded  his  goods,  and 
could  not  get  them,  and  was  refused;  the  ex- 
cuse offered  for  not  letting  him  have  his 
goods  being  that  they  bad  been  resblp[)ed  to 
some  other  point  The  railroad  company 
was  unable  to  locate  the  goods  or  to  account 
for  their  whereabouts,  and  refused  to  pay 
the  plaintiff  for  their  loss.  Under  these  cir- 
cumstances, he  bad  a  right  to  assume  that 
they  bad  t>een  converted,  and  to  base  and 
maintain  bis  action  on  that  theory.  S  Am.  & 
Eng.  Bne  of  Law,  231;  LoulSTllIe  &  N.  W. 
Ry.  Co.  V.  Lawson.  88  Ky.  496, 11  8.  W.  511 ; 
Wright  &  Golton  Wire  Clothing  Co.  v.  War- 
ren, 177  Mass.  283,  58  N.  G.  10S2. 

As  to  the  third  proposition,  the  court  In- 
structed the  Jury  as  follows:  "Gentlemen 
at  the  Jury,  yon  are  Instructed  that  the 
measure  of  damages  tor  loss  of  household 
goods  where  the  goods  have  no  market  value 
is  the  value  of  such  goods  to  the  owner,  not 
any  fanciful  price  that  he  might  place  upon 
them,  nor,  on  the  other  hand,  the  amount 
for  which  he  could  sell  them  to  others,  but 
the  actual  loss  In  money  he  would  sustain 
by  being  deprived  of  the  articles  so  speclflc- 
ally  adapted  to  use  of  himself  and  family 
Plaintiff  In  error  contends  that  ttUs  was  not 
the  ueasore  of  damages.  In  Parmelee  t. 
Baymond,  supra,  the  court  said:  "In  the 
case  of  loss  of  personal  wearing  apparel  the 
owner  Is  entitled  to  recover  Its  value  to  him, 
not  what,  as  second  hand  or  odd  pieces,  it 
wouU  have  sold  for  in  the  market  Any  oth- 
er rule  would  be  most  unjust"— citing  Fair- 
fax T.  N.  T.  Central  R.  R.,  73  N.  T.  167,  29 
Am.  Rep.  119;  Green  t.  Boston  R.  B.,  12S 
Mass.  221,  85  Am.  Rep.  370.  "The  value  of 
snch  property  to  the  owner  may  be  shown — 
not  any  fanciful  price  he  may  put  upon  it 
nor  the  price  for  which  he  could  sell  it,  but 
his  numey  loss  if  deprived  of  it"  IS  Bnc  of 
Br.  and  notes.  "The  owner  of  a  allk 
qollt,  family  pictures,  and  like  pr(^>erty  hav- 
ing no  marlrat  valne  may  testify  of  Uietr 
Talna  to  Wmseif."  International  &  G.  N.  B. 
Oo.  ▼.  NidMlaon,  61  Tex.  560: 


[S}  This  rule  seems  to  us  to  be  a  very  just 
one.  As  stated  in  the  opinltm  in  43  HI. 
App.,  supra:  "Any  other  rule  would  be  on 
unjust  one."  The  goods  In  question  here 
bad  no  market  value,  within  the  ordinary 
meaning  of  the  term,  but  did  have  a  pecul- 
iar and  spedflc  money  value  to  the  plain- 
tiff. True,  as  stated  in  the  authorities  above 
dted,  be  should  not  recover  for  some  fand- 
tul  price  which  he  might  place  on  the  lost 
articles,  but  should  recover  such  reasonable 
damage  as  from  the  nature  of  the  articles 
and  the  nature  of  their  use  to  him  he  had 
sustained  by  their  loss,  and  from  the  record 
it  dearly  appears  that  no  fondful  estimate 
was  placed  on  the  lost  articles  by  the  plain- 
tiff in  testifying  as  to  their  value  to  him. 
nor  by  the  Jury  in  reaching  their  estimate 
of  the  loss  sustained. 

Plaintiff  brought  suit  for  $187.90.  The 
list  of  lost  aitldes  and  the  value  of  each  ar- 
ticle was  completely  itemized  in  tlie  record, 
their  alleged  aggregate  value  being  $187.90. 
The  Jury  heard  the  eestlmony  as  to  the  diar- 
acter  of  the  arttclee,  tb^  condition  at  the 
time  of  shipment  tbelr  peculiar  use  to  the 
plaintiff,  and  gave  him  a  verdict  for  $93.55. 
We  think  under  the  record  that  the  verdict 
is  sustained  by  the  evidence. 

The  Judgment  Is  therefore  affirmed. 

PEB  CUBIAM.   Adopted  In  whol& 


LAKE  V.  WIXSLOW  et  aL 
(Supreme  Court  of  OklshotDa.   Jan.  21,  1918.) 

(SvUaiiu  ly  the  Court.) 

DIVOBGK    (I  104*)— AlMNDMBRT— PxrmoM— 
DlSCRSnON  OV  TBIAI.  COVBT. 

An  amended  petition  in  an  action  for  di- 
vorce and  alimony,  filed  at  a  time  when  plain- 
tiff knew  all  the  facts  with  reference  to  the 
title  to  property  sought  to  be  reached,  alleged 
that  plaintiff  was  the  owner  of  certain  property 
which  her  husband,  the  defendant,  acting  as 
her  agent  traded  for  certain  other  property 
which  oe  fraudulently  caused  to  be  conveyed  to 
a  third  person,  who  waa  Joined  as  defendant, 
and  alleged  that  the  tliird  person  colluded  with 
the  husband  in  the  frandment  design  to  cheat 
plaintiff.  Two  years  later,  plaintiff  offered  to 
file  an  amendment  alleging  that  she  acquired 
the  property  so  traded  by  her  l^r  and  efforts, 
but  that  the  legal  title  was  in  her  husband,  and 
that  be  traded  the  property  for  certain  other 
proiwrty,  promising  to  bave  the  property  re- 
ceived m  exchange  conveyed  either  to  plain- 
tiff or  himself,  but  that  he  procured  it  to  be 
conveyed  to  a  third  person,  with  the  fraudulent 
design  on  the  part  of  himself  and  the  third  per- 
son to  cheat  plaintiff,  and  praying  that  the 
third  person  be  adjudged  to  hold  the  property 
in  trust  for  plaintiff  and  her  husband.  Permis- 
aion  to  file  this  amendment  was  refused.  More 
than  a  year  later  she  offered  to  file  another 
amendment.  In  which  the  allegations  were  sub- 
stantially tne  same  as  In  the  amendment  she 
had  been  refused  leave  to  file,  but  wUch  pray- 
ed that  the  title  be  divested  out  of  the  third 
person  and  be  vested  in  her  husband.  Beldt 
that  the  OQurt  did  not  abuse  Its  discretion  in 
refusing  leave  to  file  the  last  offered  amended 
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petition,  and  In  Gambling  the '  action  as  to 
the  third  peraon. 

[Ed.  Note.— For  other  caaea,  aee  Divorce, 
Cent.  Dig.  §1  328-339;  Dec  Dig.  S  104.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  John  J.  Carney,  Judge. 

Action  by  L'Amle  Lake  (n^  Winslow) 
against  Charles  WlnsIow  and  another.  From 
an  order  refusing  leave  to  file  an  amended 
petition,  -  and  from  a  judgment  dismissing 
the  action  as  to  defendant  Grace  A.  Wins- 
low,  plaintiff  brings  error.  Affirmed. 

Bmbrr  ft  HastlngB  and  Bennett  ft  Fop^ 
all  of  Oklahoma  City,  for  plaintiff  In  error. 
Warren  K.  Snyder,  of  Oklahoma  (Sty,  tor  de- 
fendants In  error. 

ROSSGR,  C.  This  la  an  appeal  from  a 
Judgment  of  the  district  court  of  Oklahoma 
county  refusing  to  permit  the  plalntifC  to  file 
a  third  amended  petition  In  this  cause,  and 
dismissing  the  action  as  to  the  defendant 
Grace  A.  Winslow.  The  plaintiff  brought 
this  action  for  divorce  on  the  20th  day  of 
November,  1905.  Her  original  petition  stat- 
ed a  cause  of  action  for  divorce  against  de- 
fendant Charles  Winslow,  and  alleged  that 
he  was  the  owner  of  certain  lands  and  per- 
sonal property  which  had  been  acquired  by 
the  Joint  efforts  of  herself  and  the  defendant, 
and  prayed  that  the  defendant  be  enjoined 
from  selling  the  property  or  incumbering  It  In 
any  way,  and  also  prayed  for  a  divorce.  On 
the  Ist  day  of  December,  190S,  she  filed  an 
amended  petlUon  In  which  she  alleged  that 
on  the  Ist  day  of  April,  1905,  she  was  the 
owner  of  certain  real  estate  In  Oklahoma 
City,  and  that  she  employed  the  defendant 
Charles  Winslow  aa  her  agent  to  exchange 
her  property  for  the  property  described  in  her 
original  petition,  and  requested  him  to  cause 
the  title  to  be  taken  in  her  name,  but  that 
he  disregarded  her  instruction,  and  In  fraud 
of  her  rights  took  the  title  In  the  name  of 
Grace  A.  Winslow;  that  Grace  A.  Winslow 
never  paid  anything  for  the  purchase  price, 
and  that  she  paid  the  entire  purchase  price; 
that  the  conveyance  to  Grace  A.  Winslow  was 
made  by  collusion  and  fraudulent  design  be- 
tween the  defendants  Charles  Winslow  and 
Grace  A.  Winslow,  for  the  purpose  of  cheat- 
ing the  plaintiff.  This  petition  prayed  for  a 
Judgment  declaring  Grace  A,  Winslow  a  trus- 
tee for  plaintiff  of  the  land  described,  and 
vesting  the  title  In  the  plaintiff. 

On  the  25th  of  April,  1006,  the  court  ren- 
dered a  decree  of  divmrce  in  favor  of  the 
plaintiff,  and  continued  the  case,  so  ftir  as 
It  related  to  alimony  and  to  the  alleged 
firandnlent  transfer  of  the  property  to  Grace 
A.  Wlnalow.  On  the  18th  day  of  February, 
1908,  the  plaintiff  offered  to  file  an  amend* 
ment  to  her  petition,  which  alleged.  In  sub- 
stance, that  through  her  management,  ef- 


forts, and  labor  she  acquired  certain  prop- 
erty in  Oklahoma  City,  but  that  the  legal 
title  to  the  property  waa  in  the  defendant 
Charles  A.  Winslow;  that  about  April  1, 
1905,  the  defendant  Charles  A.  Winslow  in- 
duced the  plaintiff  to  Join  with  Mm  In  a  con- 
veyance of  said  real  estate  to  one  A.  J.  Vanca 
In  exchange  for  certain  property  now  held 
by  Grace  A.  Winslow;  that,  before  the  ex- 
change was  made,  it  was  agreed  by  and 
between  the  plaintiff  and  Charles  A.  Wlnslov 
that  the  land  received  from  Vance  In  er- 
change  should  be  conveyed  ^ther  to  her  or 
to  blm ;  that  the  said  Vance  executed  a  con- 
veyance to  the  defendant  Grace  A.  Winslow ; 
that  the  conveyance  was  made  to  her  with 
the  purpose  and  Intent  of  d^nndlng  the 
plaintiff  ont  of  her  rights  and  Interest  In 
and  to  said  real  estate;  that  no  considera- 
tloh  passed  from  the  said  Grace  A.  Winslow 
to  plaintiff,  or  to  the  said  Charles  A^  Wins- 
low,  or  to  any  otho-  person  interested  in  said 
real  estate;  that  Grace  A.  Winslow  ractived 
and  accepted  the  conveyance  with  knowledge 
that  It  was  made  to  defraud  the  idaintlfC 
out  of  her  rights.  On  the  27th  day  of  Ajuil, 
1908,  the  court  denied  the  plaintiff's  motion 
to  be  allowed  to  file  this  amended  petlttoo. 
On  the  29th  day  of  July,  1909,  the  plalntifC 
moved  for  leave  to  file  another  amended  peti- 
tion exactly  the  same  as  the  last  one  above 
set  out,  except  that  it  prayed  that  the  court 
adjudge  that  the  land  was  acquired  by  the 
Joint  efforts  of  tbe  plaintiff  and  defendant. 
On  the  22d  day  of  December,  1909,  the  court 
overruled  the  motion  and  dismissed  the  ac- 
tion aa  to  Grace  A.  Winslow,  and  continued 
the  bearing  for  alimony  against  Charles  A. 
Winslow. 

The  grounds  npon  which  the  court  refused 
leave  to  file  the  second  amaided  petition  do 
not  appear.  The  facts  therein  set  out,  if 
true,  were  known  to  the  plaintiff  when  she 
filed  her  first  amended  petition.  A  court  has 
some  discretion  as  to  allowing  amendments. 
See  Alcorn  v.  Dennis,  25  OkL  135,  105  Pac 
1012;  Swope  v.  Biimham,  Hanna,  Mungw 
&  Co..  6  OkL  736,  62  Pac.  924;  Tecums^ 
State  Bank  v.  Maddox,  4  OkL  583,  46  Pac. 
563;  Kuchler  v.  Weaver,  23  Okl.  420,  100 
Pac.  916.  18  Ann.  Cas.  462.  The  amendment 
offered  was  inconsistent  with  the  original 
and  first  amended  petition.  No  showing  was 
made  as  to  why  the  allegations  of  the  amend- 
ment offered  were  not  made  a  part  of  the 
first  amended  petition.  The  action  of  the 
court  in  refusing  to  permit  an  amendment 
was  acquiesced  In  for  more  than  a  year,  and 
then  another  amendment  was  offered,  in 
which  the  facts  alleged  were  exactly  the 
same  as  in  the  one  rejected,  and  In  which 
there  was  only  a  sli^t  difference  in  the 
prayer,  and  that  was  inconsistent  with  the 
allegations  of  fact  In  the  petition.  Undw 
Oiese  circumstances,  it  cannot  be  said  that 
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the  court  abused  Its  discretion  in  refasng 
to  allow  tbe  amendment  to  be  filed. 

The  refusal  to  allow  the  amendment  left 
the  case  standing  as  against  Grace  Winslow 
in  the  first  amended  petition.  FlalntUt  In 
error  admits  that,  under  the  allegations  of 
that  petition,  the  action  against  Grace  A. 
Winslow  cannot  be  joined  with  an  action 
for  divorce  afld  alimony..  The  allegntlonB  of 
the  rejected  amendments,  if  true,  show  that 
plaintiff  Is  the  actual  owner  of  tbe  proper^, 
though  the  prayer  Is  that  the  title  be  Tested 
In  tbe  husband.  If  plaintiff  paid  the  con- 
8ld«atlon  for  tbe  property  deeded  to  Grace 
A.  Winslow.  she  can  establish  the  trust  in 
an  Indepaident  action,  'and  Grace  A.  Wins- 
low is  not  a  necessary  party  to  the  action 
for  dlTorce  and  alimony.  Peck  t.  Feck,  08 
Mich.  586.  38  TX.  W.  883. 

The  judgment  shonUI  be  affirmed. 

PBB  CUBIAM.   Adi^Tted  In  wbolft 


SHAWNEE  MUT.  FIRE  INS.  GO.  t.  CAN- 
NEDY. 

{Supreme  Court  of  Oklahoma.    Dec.  7.  1912. 
Rehearing  Denied  Jan.  28,  1913.) 

(Byaahu$  hv  th«  Courts 
IHSTOBAHOE  (H  849,  872,  S92«)  —  Nons  fob 

PBEiaUUa— PbOTISIONB—  VAX.ID1TY. 

Notes  given  for  tbe  premium  on  a  policy 
of  fire  iuBurauce  provided  tbat,  if  tbey  were  not 
paid  at  maturity,  "tbe  wbole  amount  of  the 
premium  sbould  be  considered  earned,  and  all 
notes  given  in  setUement  of  said  policy  be  due 
and  the  policy  be  null  and  void,  and  bo  remain 
until  the  same  shall  be  fully  paid  and  tbe  pol- 
icy be  reinstated  by  the  company."  Tbe  notes 
were  not  paid  at  maturity,  but  the  company  re- 
tained tbem  and  continued  to  try  to  collect 
them,  brought  suit  upon  one  of  them,  obtained 
jadgment,  and  bad  the  Judgment  docketed  in 
the  district  court.  Betd:  (1)  Tbat  the  provi- 
sion that,  if  tbe  notes  were  not  paid  at  ma- 
turity, tbe  whole  amount  should  be  considered 
earned,  is  a  mere  penalty  which  cannot  be  en- 
forced. (2)  Tbat  the  provlrion  that.  If  tbe 
note*  were  not  paid  at  maturity,  the  policy 
tfbould  be  null  and  void,  is  a  valid^rovlaion,  but 
tbe  company  may  waive  it  (3)  ^at  tbe  com- 
pany, by  retaiomg  the  notes  and  endeavoring 
to  collect  tbem  In  full,  waived  the  provision 
tiiat  tbe  policy  should  be  void  if  the  notes  were 
not  paid  at  maturity. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dir.  H  891,  895-902,  913.  941,  1041-1050, 
1058-1070;  Dec  Dig.  H  340,  372,  392.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Love  County ;  S. 
E.  Russell,  Judge. 

Action  by  Geor^a  A.  Cannedy  against  the 
Shawnee  Mutual  Fire  Insnrance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Stanard,  Wahl  4c  Ennls,  of  Sbawnee,  for 
plaintiff  in  error.  A.  Eddleman  and  J.  C. 
Oraham,  boQi  of  Marietta,  for  di^dndant  in 
error. 


ROSSER,  C.  This  was  an  action  by  Geor- 
gia A.  Cannedy  against  the  Shawnee  Mutual 
Fire  Insurance  Company  on  a  policy  of  fire 
Insurance  issued  by  tbe  company  to  leoover 
for  a  building  destroyed  by  fire. 

Tbe  plaintiff  gave  two  notes  for  tbe  pre- 
mium on  the  policy.  Tbey  were  dated  April 
22,  1908.  One  was  for  tbe  sum  of  $10,  due 
May  1.  1908.  Tbe  other  was  for  |22.  and 
was  due  October  1, 1908.  Each  note  cpntaln- 
ed  Qie  following  provlaiim:  "If  this  note  ia 
not  paid  at  matnilty*  the  whole  amount  of 
the  premium  shall  be  considered  earned,  and 
all  notes  given  In  settlenent  of  said  policy 
be  due,  and  the  policy  be  null  and  void,  and 
80  remain  until  tiie  same  shall  be  fully  paid, 
and  the  poUcy  be  reinstated  by  tba  com- 
pany." This  case  was  tried  upon  an  agreed 
Btateihait  of  fkctt.  The  snbotance  of  the 
material  portion  of  the  agreed  statement  Is 
as  follows:  The  idaintiff  did  not  pay,  or 
cause  to  be  paid,  either  of  the  premium 
notes  at  the  time  they  became  due  and  pay- 
able, and  there  was  do  extension  of  Ume  for 
tbe  payment  of  same.  On  the  22d  day  of 
April,  1909,  the  dwdling  house  covered  by 
the  policy  was  totally  destroyed  by  fire,  and 
the  plaintiff  furnished  proof  of  loss  as  re- 
quired by  the  policy,  bat  the  company  denied 
liability  for  the  reason  that  the  plaintiff  bad 
not  paid  the  premium  notes,  as  provided 
therein,  and  that,  therefore,  the  policy  was 
forfeited.  On  the  14tb  of  December,  1008, 
prior  to  the  time  tbe  house  was  destroyed  by 
fire,  tbe  defendant  filed  suit  against  plaintiff 
on  the  premium  note  for  $10,  and  on  the  26th 
day  of  December  recovered  Judgment  by  de- 
fault, and  on  the  12th  day  of  March,  1909, 
an  abstract  of  that  Judgment  was  filed  In  tbe 
office  of  the  clerk  of  the  district  court  of 
Love  county.  On  the  1st  day  of  January, 
1910.  after  the  fire,  the  plaintiff  paid  the 
Judgment  to  the  Justice  of  the  peace,  and 
took  his  receipt  The  justice  forwarded  his 
check  for  the  amount  of  the  Judgment  to  the 
defendant  at  Shawnee,  but  tbe  company  re- 
fused the  check  and  returned  it  On  tbe  2d 
day  of  March,  1009,  the  defendant  placed  tbe 
$22  note  in  the  hands  of  its  attorn^  at 
Marietta  for  collection,  but  they  failed  to 
collect  it,  and  it  waa  returned  to  the  com- 
pany on  the  16th  of  March,  1909.  On  the 
Ist  day  of  Janaary,  1010,  the  plaintiff  caus- 
ed the  Jordan  Company,  of  Marietta,  to  send 
their  chedc  to  plaintiff  at  its  home  office  in 
Shawnee  for  the  amount  of  the  $22  note, 
with  interest  ThB  company  refused  to  re- 
ceive tbe  check,  and  gave  as  its  reason  for 
refoMng  tbe  amount  of  the  Judgment  and 
also  ttie  amount  of  the  $S2  note  tbat  this 
suit  had  been  brought  in  tbe  district  court 
at  that  time,  and  to  accept  the  money  due 
upon  the  note  and  Judgment  might  compli- 
cate tbe  case. 

Tbe  question  Is  whether  by  retaining  the 
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fweftiimn  notes  and  endeavoxlng  to  collect 
tliem  In  fnll  the  company  waived  tbe  forfei- 
ture. It  has  been  held  that  a  condition  rach 
as  contained  in  the  notes  given  for  premlnm 
in  this  case  did  not  render  the  policy  void 
until  the  company  had  by  affirmative  action 
declared  the  policy  forfeited.  Mutual  life 
Ins.  Co.  V.  French.  30  Ohio  St  241«  27  Am. 
Rep.  443. 

It  has  also  been  held  that  such  a  provi- 
sion, as  in  the  one  before  the  court  In  this 
case,  In  a  premium  note,  but  not  in  the  pol- 
icy, IS  nugatory.  Bwelllng-Rouse  Ins.  Go.  v. 
Hardie.  37  Kan.  674,  16  Pac.  92.  It  has  also 
been  held,  where  the  stipulation  for  forfei- 
ture is  contained  In  the  note,  that  equity 
will  relieve  against  it,  for  the  reason  that  its 
object  is  merely  to  secure  prompt  payment 
of  the  note,  and,  as  the  breacb  of  the  agree- 
ment to  pay  promptly  can  be  compensated, 
equity  will  relieve  agnlnst  tbe  forfeiture. 
St  Louis  Mutual  Ins.  Co.  v.  Grlgsby,  10 
Bush  (Ky.)  310;  Montgomery  v.  Phoeuix 
Ins.  Co.,  14  Bosh  (Ky.)  61;  N.  W.  Mutual 
Life  Ins.  Co.  v.  Fort  ^  Ky.  269;  Mutual  L. 
Ins.  Co.  V.  Jarboe.  102  Ky.  80.  42  S.  W. 
1007,  39  U  R.  A.  604,  80  Am.  St  Rep.  343 ; 
Manhattan  L.  Ins.  Ca  v.  Patterson,  100  Ky. 
624,  60  S.  W.  383.  68  L.  R.  A.  378,  95  Am. 
8t  Rep.  393. 

It  has  also  been  held  that  tbe  provisions 
fnr  forf^tnre,  being  for  the  benefit  of  the 
Insurer,  may  be  waived  by  it  Bouton  v.  Am. 
Mut  L.  In&  Co.,  25  Conn.  642;  Gott  v.  Na- 
tional Protection  Ins.  Ca,  26  Barb.  (N.  Y.) 
189.  In  Bnckbee  v.  U.  S.  Ins.,  etc.,  Co.,  18 
Barb.  (N.  T.)  541,  the  policy  contained  a  pro- 
vision that,  in  case  the  quarterly  premiums 
should  not  be  i»ald  on  the  days  spedfled,  the 
policy  should  be  void,  but  that  in  such  case 
it  might  be  renewed  at  any  time  on  tbe  pro- 
duction of  satisfactory  evidoice  as  to  tbe 
health  <a  tbe  insured  and  the  payment  of 
back  igemlums.  The  premium  due  on  the 
lOth  ot  December  wna  not  paid  until  the 
16tb,  when  it  was  received  by  the  Insurer 
without  objection,  and  entered  to  tbe  credit 
of  tbe  insured,  and  a  receipt  given  for  It  No 
evidence  was  produced  in  respect  to  the 
health  of  the  Insured,  and  none  was  required. 
It  aiH>eared  that  it  bad  not  been  the  practice 
of  the  insurer  to  exact  promj>t  payments  of 
the  preminma  when  due,  and  that  tiiey  had 
been  accepted  a  few  days  overdue  without  ob- 
jection. The  insurer  was  held  to  have  waiv- 
ed a  strict  compliance  with  the  conditions  as 
to  tbe  literal  punctuality  of  payments,  that 
the  policy  did  not  lapse,  hence  required  no 
renewal,  and  that  tbe  policy  was  In  the  same 
condition  It  would  have  been  bad  tbe  pre- 
mium been  paid  on  tbe  precise  day  when  It 
fell  due.  The  first  premium  in  this  case  was 
due  on  tbe  1st  day  of  May,  1906,  and  eight 
days  after  the  note  was  signed.  If  It  bad 
been  paid  on  the  15th  day  of  May,  would 
any  one  liave  contended  that  tbe  policy  had 
become  void,  and  that  it  would  require  ae- 
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tlon  by  the  company  to  have  It  retauAated  In 
order  to  restore  Its  validity?  Sumkios  the 
premium  dne  tbe  1st  of  May  had  beoi  paid 
the  15tb  of  that  month,  and  accepted  bf  Ota 
company,  and  the  second  note  which  was  due 
the  1st  of  October  had  been  paid  tbe  15tb  of 
October,  would  the  defendant  be  heard  to 
aay  that  the  policy  was  forfeited,  and  that  It 
remained  so  until  reinstated  by  the  company? 
If  receiving  the  premium  a  few  days  after 
It  was  due  would  have  waived  the  conditions 
of  the  note  with  refo^ence  to  forfeiture,  then 
the  action  of  the  company  in  attempting  to 
collect  and  In  taking  Judgment  and  having  it 
filed  so  as  to  give  a  lien  upon  real  property 
was  likewise  a  waiver.  The  company  takes 
an  Inconsistent  position  In  tbe  case.  It  was 
seeking  to  enforce  the  collection  of  tbe  notes 
until  tbe  loss.  As  soon  as  the  loss  occurred. 
It  refused  to  receive  the  premiums,  although 
It  had  a  Judgment  for  the  amount  of  one  of 
tbe  notes,  taken  after  the  time  when,  accord- 
ing to  its  contention,  the  policy  was  forfeited. 
This  Indicates  that  it  did  not  have  entire  faith 
in  Its  position  that  tbe  policy  was  forfeited 
and  tbe  entire  premium  earned  when  the  first 
note  was  not  paid  at  maturity.  It  is  believed 
to  be  tbe  correct  rule  that  a  provision  In  a 
policy  or  a  note  given  for  a  premium  that 
a  failure  to  pay  tbe  note  at  maturity  will 
forfeit  the  policy  Is  valid,  but  that  this  pro- 
vision can  be  waived;  that  a  prorlsloD  that. 
If  tbe  note  Is  not  paid  at  maturity,  tbe  whole 
premium  shall  be  considered  earned,  is  a 
mere  penalty,  not  capable  of  enforcement 
(Snyder's  Comp.  L.  §{  1125,  1126),  and  that 
the  Insurer  can  only  recover  the  premium  at 
tbe  short  rate  for  the  time  the  policy  vras 
In  force.  To  permit  tbe  company,  when  tbe 
note  was  not  paid  at  maturi^,  to  forfdt  tbe 
contract,  and  also  collect  the  ratlre  consider- 
ation, would  be  to  double  tbe  penalty,  and 
allow  it  to  keep  something  for  nothing.  It 
may  be  argued  that  tbe  plaintiff  having 
agreed  to  pay  the  ^emlum  is  bound  to  do  so, 
and  that  the  company  for  the  security  of  Its 
business  and  the  protection  of  other  policy 
holders  had  the  right  to  forfeit  the  policy. 
The  latter  proposition  Is  correct  It  bad 
the  right  to  forfeit  but  when  it  did  so,  it 
had  no  right  to  collect  the  entire  premlnm. 
AU  It  could  possibly  be  entitled  to  would  be 
tbe  profit  on  a  policy  of  this  size  and  dass. 
This  could  be  and  probably  Is  taken  care  of 
by  the  short  rate  on  canceled  policies.  If 
a  man  should  agree  to  sell  20  horsn  for 
f2,000,  taking  notes  for  the  price,  and  should 
only  deliver  one  of  them  and  agree  to  de- 
liver tbe  otlters  later,  and  the  contract 
should  also  j^vide  that,  if  the  notes  wrae 
not  paid  at  maturity,  the  other  faorses  should 
not  be  delivered,  and  tbe  notes  should  be  ow- 
sidered  as  the  purchase  price  of  the  one  de- 
livered, and  should  be  collectible,  equity 
would  r^ieve  against  such  a  provision.  There 
is  no  difference  in  the  prlndple.  Iimeri<&  v. 
Home  Ina.  Co„  160  Ky.  a27, 160  &  W.  79&  In 
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tills  cam  Oie  lint  note  was  nearlj  one  year 
overdae^  and,  If  defendants  contention  Is  cor- 
rect, tbe  policy  was  Toid  during  all  tbat  tlme^ 
yet  It  was  endeavoring  to  collect  tbe  fall  pre- 
mlnm.  It  Is  In  the  same  atUtude  as  If  it  had 
actually  collected  It  It  dalmed  tbe  wbole 
amonnt,  uid,  if  ^bitlff  owed  the  wbole 
amount,. she  owed  tt  as  a  conslderatltm  for 
thfi  policy  for  five  years.  By  retaining  tbe 
notes  and  attempting  to  collect  the  full  pre- 
mium for  tbe  ratlre  term,  tbe  ctmipany  waiv- 
ed tbe  forfeiture,  and  is  liable  for  tbe  amount 
of  the  policy. 

The  judgment  of  tbe  lower  court  should  be 
affirmed. 

PSB  OUBIAM.  Adopted  in  wholes 


tnrr  of  ARi>MOBig  r.  orb. 

(Supreme  Court  of  Oklahoma.   Jan.  ZI,  1918.) 

fSvlteftM      the  Court.) 

1  UvnCIPAL  OOBFOaATIOKS  (i  835*>— Stbkbt 
GBADIRO  —  SUBFACB    WaHEB  —  IWJTTBT  TO 

Abutting  Pbeuibkb— Cnr's  Liabiutt. 
Where  a  city  in  grading  a  street  and  its 
CTOW-ttreets  causes  the  surface  waters  on  snid 
CKWt-streetB,  flowing  into  tbe  same  from  adja- 
cent territotr,  to  be  diverted  from  their  natural 
course,  and  to  be  collected  and  carried  together 
with  the  waters  of  the  main  street  to  a  low 
point  on  said  street,  and  negl^ntly  fails  to 

{provide  sewers  Ss  mn  ontlet  for  said  waters,  or 
D  providing  sewers,  nesligently  provldeB  sewers 
inadequate  for  an  outlet  for  said  waters,  and 
thereby  causes  said  waters  so  collected  and  con- 
veyed to  snch  point  to  back  upon  and  overflow 
abutting  premises  which  are  four  inches  above 
the  grade  established  by  the  cit;,  and  over 
which  said  waters  did  not  theretofore  flow,  the 
dty  is  liable  to  the  owner  of  nnch  ahatting 
proper^  for  the  damages  caused  thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1  1T85;  Dec  Dig.  | 
8?t5.*] 

2.  Tbiaz.  (J  5*>— Time  or  TBiAir-IasuES. 

Section  5834,  Comp.  Laws  1909,  provides 
when  actions  are  triable.  Under  its  provisions, 
when  a  demurrer  to  a  petition  is  overruled,  bat 
it  is  not  adjudged  frivolous  and  leave,  to  answer 
is  given,  the  case  is  not  triable  upon  Issues  of 
fact  until  10  days  after  the  filing  of  tbe  an- 
swer ;  and  it  is  error  to  compel,  over  the  objec- 
tion of  a  party  to  the  action,  a  trial  of  tbe 
case  on  the  date  such  demurrer  Is  overruled  and 
the  answer  filed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  11,  12;  Dec.  Dig.  S  6.*] 

3-  Damages  i|8  109.  110*)— Real  Pbopebtt — 
Permanent  and  Temporart  Injuries. 
For  negligent  injuries  to  realty  which  re- 
sult from  a  cause  susceptibie  of  remedy  or 
abatement,  the  owner  is  entitled  to  recover 
therefor  only  such  damages  as  bad  accrued  on 
account  of  the  impaired  or  lost  ose  of  bis  prop- 
erty up  to  the  time  of  the  commencement  of  bu 
action.  For  injuries  resulting  from  permanent 
cause,  the  owner  may  recover  In  a  single  action 
his  entire  damages,  to  wit,  that  amount  which 
represents  the  permanent  depreciation  of  the 
realty  in  value  in  consequence  of  the  injury. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S8  273-278;  Dec.  Dig.  H  109,  llO.*] 


4.  Damages  J|  109*)— Injubies  to  Rkax. 

PrOPEBTT— TBirPOBABT  OB  PERMANENT  IN- 
JURY. 

When  a  cause  of  an  injury  is  abatable, 
either  by  an  expenditure  of  lalior  or  mcmey,  tt 
will  not  be  held  permaaent 

[Ed.  Note.— For  other  cases,  see  Damages,  • 
Cent  Dig.  H  273-278;  Dec  Dig.  f  109.*] 

5.  MnmoiPAi.  OoRPOBATioNS  (8  846*)— Defbc- 
TiVB  Sewers— Injubt  to  ABurnNG  Prop-' 
mrr— Damages.  ■ 

The  owner  of  a  lot  sued  a  dty  for  damages 
resnlting  from  the  negligent  construction  of 
sewers  Inadequate  to  carry  off  storm  and  sur- 
face  waters  which  the  dty  had,  by  grading  its 
streets,  diverted  from  their  usual  course,  and 
brought  to  a  point  near  plaintifTs  property. 
The  volume  of  waters,  being  too  great  to  be  dis- 
charged through  the  sewers  provided,  were  forc- 
ed back  upon  plaintifTs  property,  thereby  dam- 
aging and  destroying  certoln  personal  property, 
and  rendering  less  suitable  for  business  the 
bnildtngs  thereon.  The  defect  In  the  sewers  be- 
ing remedial  by  ezpeaditore  of  money  and  la- 
bor, it  was  error  for  the  court  to  autboriae  tbe 
jury  by  its  instmctions  to  consider  as  an  ele- 
ment of  plalntifTH  damages  future  loss  of  rents 
and  depreciation  in  the  value  of  tbe  real  estate. 

[Ed.  Note. — ^For  other  cases,  see  Maniclpal 
Corporations,  Cent  Dig.  i|  1796-1802;  Dec. 
Dig.  I  81S.*] 

Bitot  from  District  Oour^  Cftirter  C%>unty ; 
W.  Ik  Bamum,  Judge. 

Acdon  by  X  T.  Orr  against  the  City  of 
Ardmore.  Ju^Mcment  for  plalnticr,  and  defmd- 
ant  brings  error.   Reversed  and  remanded. 

Defendant  in  error,  hereinafter  called 
ptalntlfF.  filed  his  petition  in  the  district  court  . 
of  Carter  county  on  the  17th  day  of  Octoher, 
1908,  against  plaintiff  In  error, '  hereinafter 
called  defendant  or  the  dty,  in  which  he  al- 
lies that  he  is  the  owner  of  lot  No.  20,  in 
block  233,  situated  and  fronting  on  what  la 
known  as  Caddo  street.  In  the  dty  of  Ard- 
more, an  Incorporated  dty  of  the  first  class, 
and  that  said  property  was  damaged  on  ac- 
count of  certain  acts  of  the  city  which,  as 
allegedi  are,  in  substance,  as  follows:  Situat- 
ed on  plaintifTs  lot  are  three  buildings,  one 
of  which  is  a  frame  and  the  other  two  are 
brick.  Prior  to  1907  the  surface  waters  fall- 
ing and  flowlDg  on  Caddo  street  were  drain- 
ed off  through  two  stone  sewers  constructed 
under  a  railway  track  on  the  east  side  of 
Caddo  street  The  opening  of  one  of  the  sew- 
ers was  at  a  point  about  160  feet  from  where 
Main  street  intersects  Caddo  street,  and  tbe 
opening  of  the  other  was  at  a  point  near 
where  Fourth  avenue  intersects  said  street, 
and,  until  the  acts  of  the  dty  hereinafter 
mentioned,  these  sewers  were  eufi1<>lent  to 
drain  thoroughly  all  the  waters  flowing  into 
Caddo  street  Caddo  street  prior  to  1907, 
was  so  graded  that  the  low  point  of  said 
street  Is  at  a  iwlnt  where  the  first-named 
sewer  opens  Into  said  street,  and  all  the  wa- 
ters flowing  from  the  south  and  for  a  number 
of  blocks  from  the  north  on  said  street  flow 
to  that  point  During  tbe  spring  and  sum- 
mer of  1907  the  dty  graded  and  paved  Cadd» 
street,  and  closed  up  the  opening  In  the  sew- 
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ea  near  Fourth  arenn^  and  div^ed  the 
waters  which,  naturally  run  through  that 
sewer  and  turned  them  bo  they  ran.  down  to 
the  opening  of  the  sever  near  Ualn  street 

.  At  the  same  time  the  dty  made  the  opening 
of  tHe  last-named  sewer  so  small  that  It  was 
not  capable  of  conducting  and  carrying  off 

■  all  the  waters  that  flowed  thereto.  During 
the  same  spring  and  summer  the  dty  grad- 
ed various  streets  which  <tos8  Caddo  street 
from  east  to  west  In  such  a  way  that  it  di- 
verted all  the  wat»B  which  run  down  said 
cross-streets,  and  threw  them  into  Caddo 
street.  Prior  to  this  time  the  natural  drain- 
age took  care  of  the  waters  running  down 
said  cross-streets,  but  by  reason  of  the  grad- 
ing of  such  streets  the  waters  thereon  were 
turned  Into  Caddo  street  and  forced  to  find 
their  outlet  through  the  above-meDtioned 
sewers,  which  were  not  large  enough  for 
that  purpose.  As  a  result  thereof,  w*hen  a 
rain  occurred  in  the  early  part  of  the  year 
1908,  the  waters  accumulated  ou  Caddo  street 
at  the  low  point,  and  overflowed  plalntlfTs 
property.  Plaintiff  had  constructed  his  side- 
walks and  his  buUdiogs  at  a  grade  about 
four  Inches  higher  than  the  grade  required 
by  the  survey  of  the  city,  but  the  waters 
nevertheless  overflowed  his  property  and 
damaged  same.  The  municipal  authorities 
of  the  dty,  after  having  been  notified  by 
plaintiff  of  the  Insufficiency  of  the  sewers 
and  the  effect  on  the  grading  of  the  streets 
upon  plaintiff's  property,  causing  it  to  be 
overflowed  and  damaged,  failed  and  refused 
to  correct  same.  Plaintiff  allies  that  one 
of  his  buildings  Is  occupied  by  himself  for 
bottling  works  purposes,  and  that  a  consider- 
able amount  of  his  property  situated  In  this 
building  was  either  damaged  or  destroyed  by 
the  flood  waters  in  the  amonnt  of  $50;  that 
the  other  two  buildings  situated  on  said  lot 
were  rented  by  him  to  parties  for  business 
houses:  that,  on  account  of  the  constant 
danger  of  overflow,  his  tenants  refused  to 
remain  in  the  property;  that  he  lost  rents 
on  said  buildings;  and  that  the  same  have 
been  rendered  practically  worthless,  and  he 
Is.  unable  to  rent  same  at  any  price,  and  he 
prays  for  damages  in  the  sum  of  $2,500.  Aft- 
a  defendant's  demurrer  to  this  petition  was 
orermled.  It  filed  an  answer,  which,  after 
admitting  certain  allegations  of  the  petition, 
denies  that  ^lor  to  the  grading  of  Caddo 
street  and  the  construction  of  the  improve- 
ments thereon  named  In  plaintifTs  petition 
there  was  suffident  culverts  to  carry  off  all 
the  waters  on  that  street  daring  unusual 
rains  and  clondbursts.  It  admits  the  paving 
of  the  streets,  but  denies  it  negligently  and 
carelessly  dosed  up  or  reduced  the  size  of 
the  sewers,  as  alleged  In  plalntiflTs  petition, 
or  that  the  waters  have  so  accumulated  won 
Caddo  street  as  to  exceed  the  capadty  of 
said  sewers.  It  alleges  that  the  grading  done 
br  It  was  under  the  supervision  of  a  skillful 
•engineer,  and  that  all  said  work  was  done  In 


a  Sklllfni  manner;  and  that  the  dty  had 
not  been  guilty  of  negligence  In  the  constmo- 
tlon  of  the  sewers  In  the  paving  of  Its 
streets,  and  made  other  allegations  of  defoise 
whidi  are  not  necessary  to  be  stated. 

A  trial  to  a  jury  resulted  in  a  verdict  and 
Judgmoit  for  plaintiff  In  the  sum  of  9465.  It 
is  to  reverse  that  Judgment  that  this  an>eal 
is  prosecuted. 

J.  B.  Moor^  of  Ardmore,  for  plaintiff  In 
wror. 

HAYES,  a  J.  (after  stating  the  facts  as 
above).  Defendant's  first  assignment  of  er- 
ror complains  of  the  action  of  the  court  in 
overruling  its  demurrer  to  plaintifTs  petition. 
The  gist  of  plaintiff's  cause  of  action  is  sum- 
med up  in  his  petition  in  the  last  paragraph 
as  being  the  wrongful  acts,  negligence,  and 
carelessness  of  defendant  in  closing  up  one 
of  the  storm  sewers,  and  redodng  the  size 
of  the  other  so  as  to  make  it  too  small  to 
carry  off  the  waters  which  the  grading  of 
Caddo  street  concentrated  at  that  point,  and 
which  resulted  from  diverting  a  large  part 
of  the  surface  water  from  its  natural  drain- 
age on  the  cross-streets  into  Caddo  street 

[1]  This  court  has  had  occasion  to  consider 
and  discuss  the  right  of  a  proprietor  under 
the  rule  at  common  law  to  divert  or  flght 
back  surface  water  trom  his  premises,  and 
the  condnsion  of  this  court  is  that  the  rule 
supported  by  the  weight  of  the  Am^can 
authorities  from  states  In  which  the  com- 
mon-law rule  prevails,  as  well  as  by  some  of 
the  recent  English  cases,  is  that  one  may  not 
in  diverting  surface  water  from  its  usual 
and  ordinary  course  collect  and  convey  by 
embankments,  ditches,  or  artificial  channels 
such  water  to  the  praises  of  another  and 
therefrom  permit  it  to  overfiow  the  lands  of 
such  proprietor,  which,  before  the  construc- 
tion of  the  roads,  ditches,  or  artifldal  chan- 
nels, it  did  not  overflow.  Chicago,  R.  I.  & 
Pac.  Ry.  Co.  V.  Johnson,  26  OkL  760, 107  Pac. 
662,  27  L.  R.  A.  (N.  S.)  879;  Chicago.  R.  I. 
&  Pac.  Ry.  Co.  v.  Davis,  26  OkL  434,  10» 
Pac.  214.  In  Town  of  Monnan  v.  Ince,  8 
Okl.  412.  58  Pac  632,  the  act  of  the  city 
complained  of  was  tliat  it  had  cardessly  and 
negligently  constructed  a  standpipe  adjacent 
to  plaintUTs  property  which  overflowed  and 
discharged  water  on  idalntiff's  premises,  by 
reason  of  which  the  premises  tiecame  worth- 
less. The  dty  defended  upon  tin  ground  that 
as  a  munidittl  corporation  it  was  acting  nn- 
d«  anthori^  of  the  statute,  and  could  not  be 
subjected  to  liability  for  damsges  arising 
from  the  exercise  of  such  authority,  so  long 
as  snch  anthori^  waa  pn^>erly  exwdsed, 
and  not  exceeded.  In  the  oi^idon  a  nnmbtt 
of  cases  are  dted,  supporting  ttie  condnsloii 
of  the  court  that  the  dty  was  liable^  that  are 
In  point  in  the  case  at  bar,  among  wtaUA 
are:  Field  v.  Inhabitanta  ct  West  (toange 
Tp.,  36  N.  J.  Eq.  118;  Inhabitants  Of  Vest 
Orange  Tp.  t.  Field.  37  N.  J.  E4. 600^  4S  Am. 
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Rep.  67j0;  AshJey  r.  City  of  Port  Huron,  35 
Mich.  301,  24  Am.  B«p.  552 ;  and  Mr.  JosUce 
Hainer,  dellTering  the  opinion  of  the  court, 
said:  "Applying  these  well-settled  principles 
to  the  case  under  conalderatlon,  It  must  follow 
that  a  nnmldpal  corporatloD,  in  the  exercise 
of  11b  corporate  powers  te  construct  and  main- 
tain public  works,  has  no  right  to  collect 
water  by  artificial  means,  and  discharge  it, 
or  permit  it  to  discharge  or  overflow  upon 
the  premises  of  an  adjacent  freeholder,  ao 
as  to  inte^ere  with  his  possession.  And  In 
this  respect  a  municipal  corporation  stands 
upon  the  same  footing  as  a  private  individu- 
al, and  Incurs  the  same  liability.  Manifestly, 
for  a  municipal  corporation  to  collect  water 
by  artificial  means,  such  as  a  water  stand- 
pipe,  and  conduct  it  in  such  a  careless  and 
negligent  manner  as  to  allow  It  to  overflow 
and  flood  the  premises  of  an  adjacent  lot 
owner,  is  such  an  invasion  of  private  proper- 
ty as  to  constitute  an  appropriation  of  it  to 
the  public  use,  and  the  principle  exempting 
municipal  corporations  from  liability  aris- 
ing from  damages  occasioned  by  the  exercise 
of  their  discretionary  powers  In  the  construc- 
tion and  maintenance  of  public  works  does 
not  apply,  and  the  corporation  is  liable  for 
damages  resulting  therefrom.  The  same  rule 
of  law  which  protects  the  rights  of  the  prop- 
erty  of  one  citizen  against  the  invasion  of 
another  citi2^  must  protect  it  from  similar 
a^esslons  on  the  part  of  municipal  corpo- 
rations. The  petition  of  the  plalntifr  states 
a  good  cause  of  action,  and  the  demurrer, 
therffiCore,  was  properly  overruled."  In  the 
recent  case  of  City  of  Chlckasha  v.  Looney, 
128  Pac.  136  (not  yet  officially  reported),  it 
is  said  in  the  syllabus:  "It  is  an  actionable 
wrong  for  a  municipal  corporation  to  negll- 
gaitly  construct  or  maintain  a  sewer  whereby 
Burftice  waters  are  diverted  and  by  artl- 
fldal  means  collected  in  a  body  and  discharg- 
ed upon  growing  crops  of  a  private  individu- 
al to  bis  detriment" 

Ueasnred  by  the  rule  established  by  the 
foregoing  cases  in  this  Jniisdlctlon,  plain- 
tlfTs  petition  slates  a  cause  of  action.  In 
support  of  his  contention  to  the  contrary, 
counsel  for  defendant  has  dted  and  relied 
upon  Adams  v.  Oklahoma  City,  20  OkL  619, 
96  Pac.  975.  We  think  that  the  facts  in  that 
case  distinguish  it  from  the  case  at  bar,  in 
that  the  action  complained  of  therein  was 
not  that  the  surface  waters  bad  been  divert- 
ed from  UiAr  usual  course  and  brought  to 
overflow  upon  plalntUTs  premises,  where  they 
had  not  flowed  before,  bnt  that  the  dty  In 
grading  its  streets  to  the  established  grade 
by  elevating  same  turned  bode  the  snrtacd 
water  tlierefnun  which  subsequently  over- 
flowed the  grade  of  the  street  and  down  over 
plalntlfTa  property.  The  exact  question  de- 
eded in  that  case  Is  accurately  expressed  in 
the  first  syllabus  as  follows:  "Where  a  dty 
In  the  exercise  of  its  lawful  authority  (Sec- 
tion 448,  WUson's  Ber.  *  Ann.  St  1903) 


first  establishes  a  grade  <m  a  street,  and 
grades  same  with  reasonable  skill  and  eare, 
it  incurs  no  liability  for  consequential  dam- 
ages to  abutting  or  adjacent  proprietors." 
There  was  in  that  case  no  contention  of  neg- 
ligence or  lack  of  proper  construction  of  the 
work  by  the  dty.  The  dty  in  the  Instant 
case  has  done  more  than  Just  turn  bade  the 
surface  waters  that  flowed  upon  and  across 
Its  streets.  It  has  collected  the  waters  flow- 
ing into  Caddo  street  and  luto  some  of  Its 
cross-streets  from  the  adjacent  territory,  di- 
verted such  waters  from  thdr  usual  course, 
and  carried  them  to  a  low  point  near  plain- 
tiff's premises  and  negligently  failed  to  pro- 
vide a  sufildent  outlet  for  th«n  to  escape, 
and  by  reason  thereof  such  waters,  unable 
to  escape,  backed  upon  plaintiff's  premises 
which  have  been  elevated  by  him  above  the 
grade  prescribed  by  the  dty  and  effected  the 
damages  complained  of. 

[2]  Upon  overruling  defendant's  demurrer, 
the  court  ordered  that  def^dant  file  its  an- 
swer within  30  minutes,  and  the  cause  pro- 
ceed to  trial.  After  filing  its  answer,  defend- 
ant moved  the  court  for  a  continuance  of 
the  cause,  upon  the  ground  that  the  Issues 
had  not  been  made  up  until  that  date.  Sec- 
tion 6834,  CV>mp.  Laws  1909.  reads:  "Ac- 
tions sliall  be  triable  at  the  first  term  of 
court,  after  or  during  which  the  Issues  there- 
in, by  the  time  fixed  for  pleading  are,  or 
shall  have  been  made  up.  When  the  Issues 
are  made  up,  or  when  the  defendant  has 
failed  to  plead  within  the  time  fixed,  the 
cause  shall  be  placed  on  the  trial  docket, 
and  If  It  be  a  trial  case  shall  stand  for  trial 
at  such  term  ten  days  after  the  Issues  are 
made  up,  and  shall,  In  case  of  default  stand 
for  trial  forthwith.  When  any  demurrer 
shall  be  adjudged  Mvolous  the  cause  shall 
stand  for  liearlng  or  trial  in  like  manner  as 
if  an  issue  of  ftict  had  been  Joined  in  the 
first  Instance."  This  section  authorizes  a 
case  to  be  sefrfor  trial  at  any  time  during  a 
term,  not  earlin  than  10  days  aftn  the  is- 
sues are  made  up,  whether  made  op  within 
the  time  fixed  to  plead  before  the  term  or 
during  the  team.  Swope  &  3on  t.  Bumbam, 
Hanna,  Mnnger  &  Ca,  6  OkL  736,  02  Pae 
924.  An  Issue  of  law  may  be  tried  at  any 
time.  Bat  that  it  was  not  contemplated, 
when  a  demurrer  shall  be  overruled,  a  de- 
fendant may  be  fbrced  Into  trial  immediate- 
ly, unless  Budi  demurrer  is  adjudged  to  be 
frivolous,  Is  indicated  by  different  portions 
of  the  Code.  The  last  sentence  of  the  fore- 
going sections  provides  that,  when  any  de- 
murrer shall  be  adjudged  to  be  frivolous, 
the  caose  shall  stand  for  hearing  or  trial  In 
like  manner  as  It  the  issues  of  fact  had  been 
Joined  in  the  first  instance^  This  sentence 
following  immedlatdy  the  provision  of  the 
preceding  sentence  that  the  case  shall  stand 
for  trial  at  the  term  for  which  it  Is  set  10 
days  after  the  issues  are  made  up,  and,  in 
case  of  defiinlt;  shall  stand  for  trial  at  onc^ 


Digitized  by 


8T0 


129  PACIFIO  BEPOBTBB 


we  tUnk  renders  the  meaning  of  the  statute 
susceptible  of  little,  If  any,  doubt  In  addition 
thereto,  section  5832  provides:  "No  witness 
shall  be  subixenaed  In  any  case  while  the 
cause  stands  upon  Issnes  of  law;  and  when- 
ever the  court  shall  regard  the  demurrer  In 
any  case  as  frivolous,  and  put  in  for  delay 
only,  no  leave  to  answer  or  reply  shall  be 
given,  unless  upon  payment  of  all  costs  then 
nccmed  In  the  action."  A  party  who  has  a 
demurrer  pending  under  this  statute  Is  with- 
out power  to  prepare  for  trial,  for  he  cannot 
have  subpcenas  Issued  for  his  witnesses ;  but 
the  10  days'  time  required  to  Intervene  by 
section  5834  between  the  date  the  issues  are 
made  up  and  the  trial  of  the  cause  affords 
an  opportunity  for  the  parties  to  obtain  the 
presence  of  their  witnesses.  The  demurrer 
was  not  adjudged  frivolous  by  the  trial 
court  Defendant  was  permitted  to  file  his 
answer  without  any  condition  as  to  payment 
of  the  costs  incurred  up  to  that  time,  which 
he  should  have  been  required  to  do  If  thp 
demurrer  had  been  frivolous,  and  under  the 
state  of  the  law  as  determtaied  by  the  deci- 
sions In  this  Jurisdiction  at  the  time  of  the 
trial — for  none  of  the  cases  except  the  Adams 
Case  and  the  Town  of  Norman  r.  Ince,  su- 
pra, had  been  at  that  time  decided — defend- 
ant's demurrer  should  not  be  held  frivolous, 
as  the  authorities  from  other  Jurisdictions 
are  not  harmonious  upon  the  question  which 
the  demurrer  presented.  The  canse,  there- 
fore,  did  not  stand  for  trial  on  the  date  the 
demurrer  was  overruled,  and  could  not  nnder 
the  Btatnte,  without  agreement  of  the  par- 
ties, be  set  for  earlier  than  ten  days  after 
the  time  defendant  ^ed  its  answ^;  and  It 
was  error  to  compel  a  trial  of  the  case  oTer 
def^dant*8  objectiim  on  the  date  it  was 
tried.  City  of  Eureka  t.  Bobs,  64  Eaa  872, 
67  Paa  849;  Harris  v.  Salt  Oo.,  57  Kan.  24, 
45  Pac  58 ;  Bice  et  aL  T.  Simpson  et  al.,  26 
Kan.  143;  Bice  v.  Hodge,  26  Kan.  164;  Oap- 
en  V.  Stephenson,  18  Kan.  140. 

The  allegations  of  plalntlfTB  petition  as  to 
the  extent  of  damages  snstained  by  him  are 
substantially  that  personal  properi^  of  the 
value  of  $50,  situated  In  the  building  at  the 
time  of  the  flood,  was  destroyed;  that  on  ac- 
count of  said  overflow  and  the  probability 
of  subsequent  overflows  the  tenant  in  said. 
huUdlng  refused  to  remain  therein,  and  that 
plaintiff  has  lost  rents  thereon;  that  his 
property  had  been  rendered  practically 
worthless,  as  a  result  of  which  he  had  sus- 
tained damages  in  the  sum  of  $2,500.  There 
Is  evidence  to  sustain  the  allegation  as  to 
loss  of  the  personal  property.  There  is  also 
evidence  that  at  the  time  of  the  overflow 
one  of  the  buildings  was  occupied  by  a  ten- 
ant who  paid  as  rents  thereon  $35  per 
month;  that  this  tenant  vacated  the  build- 
ing because  of  its  being  rendered  unsuitable 
by  the  overflow  waters,  and  because  of  the 
probable  recurrence  of  snch  overflow  In  the 
futnre;  that  plaintiff  was  nnaUe  ta  secure 


a  tenant  for  said  bnUding  for  several 
months,  titter  which  he  secured  a  tenant  at 
the  reduced  rent  of  $20  per  month.  There  Is 
also  evidence  that  because  of  the  overflow 
and  the  probability  of  subsequent  overflows 
the  property  has  depreciated  In  value,  the 
exact  amount  of  which  is  not  established  by 
the  evidence.  The  instmctlons  of  the  court, 
given  over  defendant's  objection,  authorized 
the  Jury  to  consider  as  a  m^sure  of  plain- 
tiff's damages  all  loss  of  rents  sustained  up 
to  the  trial  of  the  cause  and  loss  of  rents 
that  win  result  In  the  future,  and  all  other 
damages  that  plaintiff  has  sustained,  or  may 
sustain  in  the  future.  The  language  of  the 
instructions  given  Is  so  comprehensive  as  to 
authorize  a  recovery  of  both  the  loss  for 
roits  in  the  past  and  In  the  future  and  for 
depreciation  in  the  value  of  the  property.  In 
this  the  court  committed  error.  To  permit  a 
recovery  for  both  is  to  permit  the  recovery 
of  double  damages.  It  would  be  like  per- 
mitting one  to  recover  the  value  of  property 
as  for  conversion  and  at  the  same  time  to 
recover  the  value  of  the  use  thereof  doling 
the  time  he  is  deprived  of  it 

[3]  If  the  damages  by  plaintiff  are  perma- 
nent, then  the  m^isure  thereof  is  the  value 
of  the  property  destroyed,  or  the  deprecia- 
tion in  the  value  of  the  property  injured. 
The  loss  of  ratal  value  does  not  constitute 
part  of  the  damages  where  tliere  is  a  per- 
manoit  damage  to  the  value  of  the  property; 
and,  where  the  damage  is  not  permanent, 
only  damages  occurring  np  to  the  time  of 
tiie  action  aro  recoverable^  and  all  future 
damages  that  may  occur  must  be  recovered 
by  subsequent  actions,  and  It  is  ttie  duty  of 
tlie  comt  to  see  that  one  does  not  overiap 
the  otber.  Seely  t.  Alden,  61  Fa.  302,  100 
Am.  Dec.  642;  City  of  San  Antonio  t.  Estate 
of  MaclEey,  22  Tex.  dr.  App.  145,  54  S.  W. 
S3;  Sutherland  on  Dam.  |  1042.  Tliera  Is 
some  oonfnslon  among  the  authorities  upon 
the  proper  measure  of  damages  in  cases  of 
the  dharacter  of  the  instant  case.  HbA  dl- 
vergence  arises  In  determining  whether  the 
particular  nuisance  or  injury  is  permanent 

[4]  If  it  is  permanent,  thea  the  injured 
party  may  recover  In  one  action  all  dam- 
ages he  has  or  may  sustain  as  a  result  of 
the  n^ligent  construction  of  the  Improve- 
ments complained  of;  but,  if  it  is  not  perma- 
nent, then  he  may  recover  only  such  damages 
as  he  has  sustained  up  to  the  time  of  the 
institution  of  his  action.  Section  1038,  Suth- 
erland on  Dam.;  Chicago,  R.  I.  &  Pac.  By. 
Co.  V.  Davis,  26  Okl.  434,  109  Pac.  214. 
Some  of  the  authorities  make  the  test  of 
permanency  whether  the  structure  or  Im- 
provement from  which  the  Injury  flows  may 
be  abated.  The  test  In  Troy  v.  Bailroad 
Co.,  3  Foster  (23  N.  H.)  83,  65  Am.  Dec. 
177,  and  a  line  of  cases  following  that  case 
is  that:  "Whenever  the  nuisance  is  of  mch  a 
charactw  that  Its  continuance  Is  necessarily 
an  injury,  and  whrae  It  Is  (tf  a  pumanent 
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character,  that  will  contlnae  wttboat  change 
from  way  cause  but  manual  labor,  tben  tbe 
damage  la  an  original  damage,  and  may  be 
at  once  fully  compensated."  Bat  the  sound- 
ness of  this  rule  has  been  criticised  as  not 
being  supported  by  the  best  reason  or  by 
the  weight  of  authority.  Tbla  rule  baa  the 
effect  to  license  the  maintenance  ot  a  contln- 
nons  nuisance  by  payment  of  damages  as 
for  an  original  damage.  In  Ullne  r.  N.  ¥. 
Cent  &  H.  K.  R.  Co.,  101  N.  Y.  98,  4  N.  B. 
086^  64  Am.  Bep.  661,  where  the  damages 
were  sustained  from  a  diversion  of  surplus 
waters  into  the  basement  of  plalntUTs  house 
by  a  change  in  the  grade  of  a  street,  it  is 
said:  "What  right  was  there  to  assume 
that  the  street  would  be  left  pernuinently  in 
a  n^llgent  condition,  and  then  hold  that 
the  plaintiff  could  recover  damages  upon  the 
theory  that  the  carelessness  would  forerev 
continue?  A  municipality  or  a  railroad  cor- 
poration, under  proper  authority,  may  erect 
an  embankment  in  a  street;  and,  if  the  work 
be  carefully  and  skillfully  done.  It  cannot  be 
made  liable  for  the  consequential  damages 
to  adjacent  property.  But,  if  It  be  carelese- 
ly  and  unsklUfully  done,  it  can  be  made  lia- 
ble. It  may  cease  to  be  careless,  or  remedy 
the  effects  of  its  carelessness,  and  it  may  ap- 
ply the  requisite  skill  to  the  embankment; 
and  this  it  may  do  after  its  carelesBness  and 
unskillfulness,  and  the  consequent  damages, 
have  been  established  by  a  recovery  in  an 
action.  The  moment  an  action  has  been 
commenced  shall  the  defendant,  in  such  a 
case,  be  precluded  from  remedying  its 
wrong?  Shall  it  be  so  precluded  after  a  re- 
covery against  it?  Does  it  establish  the 
right  to  continue  to  be  a  wrongdoer  forever 
by  tbe  payment  of  a  recovery  against  it? 
Shall  it  have,  no  benefit  by  discontinuing  the 
wrong?  And  shall  It  not  be  left  the  option 
to  discontinue  it?"  The  Supreme  Court  of 
Alabama  In  a  recent  ease,  which'  was  an  ac- 
tion for  damages  for  the  overflow  of  plain- 
tUTs  land,  caused  by  the  defendant's  ob- 
BtructlDg  the  natural  flow  of  the  waters  in 
a  cre^  said:  **Further,  U  tbe  proof  shows 
with  reasonable  certainty  a  wrong  by  which 
the  value  of  property  Is  affected,  permanent 
and  unabatable  in  law  or  in  fact,  damages 
should  be  allowed  for  the  whole  Injury,  past 
and  prospective;  otherwise,  successive  ac- 
tions are  to  be  maintained.  And  this  al- 
tematire  the  courts  Indlne  to  fitvor,  to  the 
end  that  the  defendant  may  not  acquire  the 
tight  to  eontlnne  the  wrong  on  ttie  one  hand, 
and,  on  the  other,  that  he  may  have  a  locus 
poenltentlie.  and  be  not  compelled  to  pay  for 
ft  peniian«it  wrong  to  which  he  would  put 
an  Old,  perbapa,  once  It  is  adjudicated  to  be 
a  nuisance.  nUa  eontdnslon  la  supported  by 
tba  wel^t  of  xeaaon  and  anthorl^."  Sloss- 
SheSteld  Steel  ft  Iron  Co.'  v.  Mitchell,  161 
Ala.  278,  4St  South.  SSL  In  case  of  doubt 
reapectlng  the  diameter  of  the  injury  conrto 
are  Inclined  to  favor  the  right  to  bring  sac- 
oessiTe  actions,  and  ther^ore  hold  that  the 


Injury  Is  not  permanent  Section  1039, 
Sutherland  on  Dam.;  Schlltz  Brewing  Co. 
V.  Oompton,  142  la  611,  32  N.  E.  693,  IS 
U  R.  A.  380.  34  Am.  St  Bep.  92;  City  of 
Nashville  v.  Comar  et  ux.,  88  Tenn.  415,  12 
S.  W.  1027,  7  L.  B.  A.  466.  In  tbe  lastmen- 
tloned  case  the  opinion,  which  was  delivered 
by  Lurton,  J.,  now  Associate  Justice  of  the 
Supreme  Court  of  the  United  States,  ably 
reviewing  the  entire  question  and  the  diverg- 
ing cases  thereon,  concludes  with  this  lan- 
guage: "It  seems  to  us  that  the  true  rule 
dedudble  from  the  authorities  is  that  the 
law  will  not  presume  the  oontlnnance  of  a 
wron^  nor  allow  a  license  to  continue  a 
wrong,  where  the  causing  the  injury  Is  of 
sucAi  a  nature  as  to  be  abatable  either  by 
the  expenditure  of  labor  or  money;  and 
that,  where  the  cause  of  the  Injury  Is  one  not 
presumed  to  continue,  the  damages  recover- 
able from  tbe  wrongdoer  are  only  such  as 
have  accrued  before  lactlon  brought,  and 
that  successive  actions  may  be  brought  for 
the  subsequent  continuance  of  the  wrong  or 
nulsanca"  In  that  case,  as  in  the  case  at 
bar,  the  damages  sought  to  be  recovered  re- 
sulted from  the  negligent  construction  of  a 
aewer,  wherefrom,  in  times  of  unusual  fresh- 
ets, waters  were  discharged  upon  the  prem- 
ises of  plaintiff.  An  instruction  of  the  trial 
court  authorizing  a  recovery  for  depreciation 
in  the  value  of  the  freehold  was  held  er- 
roneous. In  Bailway  Oo.  v.  Cook,  67  Ark. 
387,  21  S.  W.  1066^  It  la  said:  "If  all  dam- 
ages that  may  ever  result  from  the  nuisance 
are  In  law  the  result  of  its  construction  as 
an  ordinal  wrong,  then  everything  that  Is 
a  damage  In  l^al  <^ntemplatIon,  whether 
for  past  or  prospective  losses,  is  recoverable 
In  one  action;  but  If  the  wrong  be  contlnn- 
hig,  and  the  Injuries  successive,  the  damage 
done  by  each  successive  Injury  may  be  r^ 
covered  in  successive  suits,  and  the  injury  to 
be  compensated  In  the  original  suit  la  only 
the  damage  that  has  happened." 

It}  In  the  case  at  bar,  tbe  city  In  grading 
Its  streets  and  constructing  the  sewers  was 
acting  within  Its  lawful  authority.  Its 
wrong  consists  in  negligently  constructing 
the  sewers  with  a  capacity  inadequate  to 
carry  off  the  surfa(%  waters  which  are  col- 
lected from  the  courses  in  which  they  have 
flowed  heretofore,  and  are  brought  to  the 
point  where  the  sewers  are  constructed  to 
be  discharged.  If  said  sewers  are  enlarged 
or  additional  sewers  built  to  carry  off  these 
waters,  Uien  no  further  Injury  will  resnlt 
to  plaintiff;  and  it  cannot  be  presumed  that 
the  city,  upon  its  having  been  determined 
that  the  collection  of  the  waters  at  the  point 
near  plalntUTa  property  and  the  negligent 
construction  of  said  sewers  to  carry  it  off 
is  unlawful,  will  not  remedy  the  same  so  as 
to  prevent  further  Injury.  To  permit  plaln- 
tltt  to  recover  for  future  loss,  which  will 
not  occur  It  the  defects  In  the  eonstmctlon 
of  said  sewer  axe  corrected,  would  be  unjust 
to  the  city.  On  the  other  band,  to  measure 
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plalntlfTs  damages  by  only  tbe  depredation 
In  tbe  value  of  bia  property  that  has  occur- 
red up  to  this  time,  when  subsequent  over- 
flowB  may  have  the  result  to  entirely  de- 
stroy  the  value  of  hkt  property,  for  which 
no  action  would  He  to  recover  for  such  In- 
jury, because  barred  by  the  present  action, 
would  make  the  establtshment  of  plaintiff's 
damages  In  the  instant  case  a  hazardous  un- 
dertaking to  him.  The  Instructions  of  the 
court  should  have  defined  the  measure  of 
plaintiff's  damages  to  be  the  value  of  the 
property  destroyed  by  the  waters,  the  loss 
of  rent,  reeultii^  from  his  buildings  being 
vacated  for  the  period  they  were  vacated, 
and  the  logs  of  rents  occasioned  by  deprecia- 
tion in  the  rental  or  usable  value  of  the 
property  accruing  up  to  tbe  time  of  the 
bringing  of  this  action. 

The  judgment  of  tbe  trial  court  Is  revers- 
ed and  the  cause  remanded. 

WILLIAMS.  DUNN,  and  KANK,  JJ.,  con- 
cur; TURNER,  J.,  not  participating. 


HABRELL  T.  PETERS  CARTRIDGE  GO. 
(Supreme  Court  <^  Oklahoma.  Jan.  SI.  1918.) 

fSyllalug  Iv  tho  Court.) 

L  COBPOKATIONS  <S  642*)— FOEKiaW  COBPO- 

BATioNB— Actions— "DoiNO  Business." 

'  Where  a  domestic  mercantile  corporatioQ 
enters  into  a  contract  with  a  foreign  manufac- 
turing corporation,  whereby  the  domestic  con- 
cern agrees  to  handle  tbe  manufactured  prod- 
ucts of  such  nonresident  corporatiou,  and 
where  It  Is  provided  in  nucb  contract  that  the 
domestic  corporation  shall  purchase  such  prod- 
ucts in  its  own  name  upon  orders  to  be  filled 
in  another  state  by  such  fore^n  corporation, 
and  that,  when  bo  purchased)  the  goods  become 
the  proper^  of  the  domestic  corporation,  and 
such  domestic  corporation  sells  such  goods 
throughout  the  state  through  its  traveUag 
agents,  held,  that  such  transactions  do  not  con- 
stitute "doing  business"  within  the  state  by 
the  nonresident  corporation,  but  the  transac- 
tions  between  the  two  corporations  are  purely 
interstate,  and  therefore  service  of  lummona 
upon  the  domestic  corporation  Is  not  service 
on  the  foreign  corporation. 

[Ed.  Note.— For  other  caaes,  see  Corpora- 
tions, Cent.  Dig.  IS  2520-2527;  Dec.  Dig.  « 
042* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  2155-2160;   vol.  8.  pp.  764(^ 

7641.] 

2.  COBPORATIONS   (|  642*)— FOREIGN  CORPO- 

EATI0N8— Actions— "Doing  Business." 
Where  a  foreign  manufacturing  corpora- 
tion having  Bucfa  a  contract  sends  its  traveling 
agents  into  the  domestic  state  for  the  purpose 
of  advertising  the  goods,  and.  pushing  the  sales 
by  giving  exhibitions  and  demonstrations  of  the 
merits  of  such  goods,  and  by  assisting  tbe 
agents  of  the  domestic  corporation  in  getting 
customers  and  orders  for  such  goods,  suco 
orders  to  be  filled  hy  the  domestic  corporation 
out  of  its  stock,  such  acts  or  transactions  on 
the  part  of  such  agents  do  not  constitute  "do- 
hig  business"  within  the  state  by  tbe  foreign 
corporation,  and  service  of  summons  upon  the 


Secretary  of  State  Is  not  valid  service  on  the 
foreign  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  2620-2527;  Dea  I»g.  | 
642.*] 

Commissioners*  Osdulonf  Division  No.  % 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  George  W.  Clark,  Judge. 

Action  by  Lafayette  Harrell,  by  his  next 
friend,  Alice  L.  Nlcum,  against  tlie  Peters 
Cartridge  Company.  From  an  ordtf  setting 
aside  a  Judgment  tat  plalntU^  he  brings  w- 
ror.  Affirmed. 

This  is  an  action  for  damages  alleged  to 
have  been  sustained  throngh  the  negligence 
of  defendant  at  a  shooting  exhibition  at 
which  defendant  was  demonstrating  the  mer- 
its of  its  cartridges.  One  Murrelle,  an  ex- 
pert marksman  in  the  employ  of  defendant 
company,  was  giving  an  exhibition  of  the 
merits  of  defendant's  cartridges  by  pitching 
up  plates  of  steel,  and  shooting  through  them 
while  In  the  air.  Prom  one  of  the  shots  ei- 
ther some  pieces  of  steel  or  pieces  of  the  bul- 
let glanced  or  rebounded,  striking  plaintiff 
Harrell,  causing  a  flesh  wound  on  his  bead, 
and  one  piece  striking  him  in  the  eye,  burst- 
ing the  eyeball.  Summons  was  issued  and 
served  on  the  Oklahoma  City  Hardware  Com- 
pany, a  corporation,  then  handling  some  of 
defendant's  products.  Defendant  appeared 
specially,  and  moved  to  quash  the  service  on 
the  ground  that  defoidant  was  a  foreign  cor- 
poration, and  that  the  Oklahoma  City  . Hard- 
ware Company  was  not  the  agent  of  d^tod- 
ant  Motion  was  sustained  setting  aside  tbe 
service  of  summons.  Thereafter  the  cause 
was  pwmitted  to  lie  dormant  for  a  period 
of  about  19  months.  On  July  14,  1809,  an 
alias  snrnmons  was  {ODcored  and  served  cm 
the  Secretary  of  State.  In  October  there- 
after the  defiinlt  Judgment  was  rendered  In 
favor  of  plaintiff  In  tbe  sum  of  99,818.90. 
Some  23  days  thereafter  deftodant  appeared 
specially  hy  attorneys,  and  moved  to  vacate 
such  judgment  on  the  i^indpal  ground  that 
the  service  of  snrnmons  was  not  suffldent  to 
give  the  court  Jurisdiction  over  defraidant 
At  a  hearing  of  such  motion,  at  which  evi- 
dence in  support  of  same  was  offwed,  the 
motUm  was  sustained  and  Judgment  set  aside. 
Prom  the  order  of  the  court  setting  aside  the 
Judgment  tbe  plaintiff  appealed  to  this  court 

M.  Fulton,  of  Oklahoma  City,  for  plaintiff 
In  error.  Wilson  &  Harris  and  John  Tomer- 
lin,  all  of  Oklahoma  City,  for  defendant  in 
emu. 

HARRISON,  a  (after  stating  the  facU  at 
above).  Tbe  decisive  Question  Involved  is 
whether  the  service  bad  upon  the  Secretary 
of  State  was  valid  and  binding  against  de- 
fendant Tbla  question  depends  whoUy  up- 
on the  fact  whether  or  not  this  defendant 
was  "doing  business"  within  the  state  within 
the  meaning  of  the  term. 


•For  othsr  ossss  sss  same  topic  sod  section  NUHDBR  In  D«o.  Dig.  *  Am,  Dig.  Key-No.  Series  A  Rep'r  Indnas 
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Plaintiff  In  error  contends  that  the  Peters 
Cartridge  Company,  although  a  foreign  cor- 
poration, was  doing  business  within  the  state 
of  Oklahoma  through  the  Oklahoma  Olty 
Hardware  Company  as  Its  authorized  agent, 
and  that,  having  an  agent  within  the  state 
transacting  business  for  the  defendant  and 
making  contracts  within  the  state  for  defend- 
ant, brought  It  within  the  meaning  of  the 
term  "doing  business"  within  the  state,  and. 
having  designated  no  agent  on  whom  service 
of  process  might  be  made,  that  service  of 
summons  upon  the  Secretary  of  State  was 
Talid  nnder  section  3.  art  1,  Sees.  Laws  1909, 
c.  On  the  other  band,  it  Is  ctmtoided 
by  defendant  in  error  Qiat  the  Oklahoma  City 
Hardware  Company  was  not  defendant's 
agent;  Oiat  It  bad  no  agent  in  Oklahoma; 
that  the  Oklahoma  Ci^  Hardware  Otunpany 
bad  no  authority  from  defendant  to  transact 
business  for  It  and  in  its  name'  within  the 
state  and  had  not  transacted  business  for  it, 
but  that  the  relations  between  d^endant  and 
the  Oklahoma  City  Hardware  Company  were 
that  of  a  local  Jobber  purchasing  goods  as  It 
needed  them  in  job  lots  from  defendant,  and 
that  the  transactions  between  them  were 
purely  Interstate  In  character ;  that  being  a 
nonresident  of  the  state,  and  having  no  agent 
within  the  state  authorized  to  make  Inter- 
state contracts,  and  having  no  knowledge  of 
such  default  Judgment  until  so  Informed  by 
disinterested  party  after  the  rendition  of 
same,  such  service  was  invalid,  and  such 
Judgment  void  for  want  of  Jurisdiction. 

The  facts  are:  That  the  Oklahoma  City 
Hardware  Company  was  a  domestic  corpora- 
tion under  the  laws  of  Oklahoma  with  Its 
place  of  business  In  Oklahoma  City,  and  that 
defendant  company  was  a  forel^  corpora- 
tion organized  under  the  laws  of  the  state  of 
Ohio  with  its  manufacturing  plant  and  prin- 
cipal office  at  Kings  Mills,  Ohio ;  that  prior 
to  the  date  of  the  injury  In  controversy  the 
defendant  company  and  the  Oklahoma  City 
Company  entered  Into  a  contract  or  agree- 
ment by  which  the  defendant  agreed  to  sell 
its  products  to  the  Oklahoma  Cltr  Company 
on  terms  and  under  conditions  set  forth  in 
the  contract  which  Is  headed  as  follows: 
"Agreement  by  and  between  the  Peters  Oar^ 
ridge  Company  of  Cincinnati,  Ohio,  flr^  par- 
tjt  snd  Oklahoma  City  Hardware  Company 
of  Oklahoma  City,  Oklahoma,  second  party.** 
The  first  paragraph  of  section  1  of  such  con- 
tract reads  as  follows :  "That  said  first  par- 
ty agrees  to  sell  goods  of  its  own  manuftic- 
tnre  to  said  second  party  for  its  current 
needs  at  prices  and  on  terms  and  conditions 
as  stated  below.**  The  contract  then  gives 
the  prices  at  which  the  goods  were  to  be  sold 
and  delivered,  then  gives  the  terms  upon 
which  they  are  to  be  sold,  then  the  condi- 
tions, which  are  as  follows:  "Orders  shall  not 
be  binding  on  said  first  party  unless  aco^)ted 
in  writing  from  the  Cincinnati  office  and  sndi 
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accepted  orders  shall  be  filled  as  promptly  as 
possible  after  spedflcatlons  have  been  receiv- 
ed, subject  to  unavoidable  accidents  or  hin- 
drances. •  •  ♦  Said  first  party  agrees 
that  If  all  InTolces  of  Its  goods  purchased  by 
said  second  party  are  paid  promptly,  in  ao> 
cordanee  with  the  terms  and  conditions  nam- 
ed herein,  to  allow  said  second  party,  In  re- 
mitting, to  deduct  from  net  amount  of  said 
luvotces.  the  following  special  discounts. 
*  *  * "  The  contract  then  details  differ- 
ent kinds  of  goods  and  discounts  to  be  allow- 
ed on  same  for  payment  In  cash  or  within 
the  terms  mentioned  in  the  contract,  some  to 
be  paid  for  in  00  dasrs,  some  to  be  paid  for 
on  the  10th  of  the  sacceedlng  month,  and 
provides  further:  "Second  party  agrees  that 
it  will  pay  for  all  goods  purchased  under  this 
agreement  in  strict  accordance  with  the 
terms  and  conditions  stated  herein.  •  •  • 
It  further  provides  that,  on  any  Invoice  of 
goods  remaining  unpaid  for  30  days  after 
same  became  due,  all  unpaid  invoices  should 
thereupon  become  due,  and  all  unfilled  orders 
should  be  canceled;  that  the  second  party 
shall  be  protected  against  declining  prices  on 
any  unsold  goods  shipped  within  90  di^ 
Immediately  preceding  such  dedlne,  xovrld- 
ed  the  second  par^  has  complied  with  all 
the  conditions  of  the  contract,  and.  In  con- 
sideration of  the  advantages  of  the  terms  and 
prices  gtveDf  the  second  party  agreed  to  push 
the  sale  of  this  line  of  goods,  and  farther 
provided  Uiat  the  agreement  might  be  ter- 
minated by  either  part^  npon  written  notice 
and  that  tiiereafter  all  unfilled  orders  should 
be  null  and  void. 

S.  S.  Clarkson,  president  of  thb  Oklahoma 
City  Hardware  Company,  being  called '  as 
a  witness  In  behalf  of  plaintiff,  testified: 
"Q.  They  ship  you  the  goods  out  here  as 
yon  order  them,  or  how?  A.  We  dmplysend 
in  our  order  the  same  as  for  any  other  mer- 
chandise item,  and  they  ship  to  us,  and  wo 
pay  them  In  the  usual  way.**  The  witness 
ftirther  testified  that  die  Oklahoma  City 
Hardware  Company  sent  out  Its  traveling 
salesmen  to  sell  this  and  oth«-  lines  of 
goods,  and  that  the  orders  taken  were  sent 
In  to  the  Oklahoma  City  Hardware  bouse  to 
be  filled  and  were  filled  out  of  stock  on  band 
the  same  as  other  orders,  and  in  reference 
to  orders  taken  by  traveUng  salesmen  sent 
ont  by  the  defendant  company  the  same  wit- 
ness testified  that  such  orders  were  also 
sent  in  to  the  Oklahoma  City  Hardware 
house  to  be  filled  by  it  out  of  its  stock,  and 
that  such  orders  were  so  filled.  The  witness 
states:  "We  have  our  salesmen  on  the  road, 
and  they  are  covering  the  mtire  territory 
selling  the  goods  for  the  Oklahoma  Gi^ 
Hardware  Company,  and  we  are  selling  the 
Peters  goods  along  with  our  other  lines  of 
stuff.**  The  witness  further  stated  that  the 
profits  to  the  manufacturer  were  outside  of 
its  retail  profits;  that  the  manufacturer's 
profits  came  out  of  .the  profit*  paid  them  for 
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the  goods  by  the  Oklahoma  City  Hardware 
Oompany. 

F.  C.  Tutle,  of  Clnclimatl,  Ohio,  secretary 
and  treasurer  of  the  Peters  Cartridge  Com- 
pany, testified  to  having  charge  of  all  con- 
tracts and  correspondeoce  of  said  company 
with  its  customers,  and  that  It  had  no  other 
contract  or  understanding  with  the  Okla- 
homa City  Hardware  Company  than  the  writ- 
ten contract  referred  to.  On  cross-examina- 
tion the  witness  was  asked:  "Q.  The  Okla- 
homa City  Hardware  Company,  under  this 
contract,  sent  In  orders  In  accordance  with 
the  terms  of  the  contract  with  shipping  di- 
rections, and  those  orders  were  filled  from 
your  works  in  Warren  county,  Ohio,  and 
shipped  to  Oklahoma  City;  is  that  true? 
A.  It  Is.  *  *  *  Q.  And  there  is  no  con- 
tract of  commissions  or  anything  of  ttiat 
sort  between  you  and  the  Oklahoma  City 
Hardware  Company,  and  no  contract  other 
than  this  which  you  have  produced?  A.  The 
contract  produced  is  the  only  contract  of 
any  kind.  •  '  •  •  Q.  Have  you  any  other 
connection  with  the  Oklahoma  City  Hard- 
ware Company,  or  8.  E.  Clarkson,  than  that 
of  seller  on  your  part  and  purchaser  on 
their  part  of  your  goods?  A.  None  what- 
ever. Q.  Is  there  any  officer,  president,  sec- 
retary, treasurer,  member  of  the  board  of 
directors,  managing  agent,  or  any  agent  of 
any  kind  or  character  of  the  Peters  Cart- 
ridge Oompany  located  in  the  Territory  of 
Oklahoma,  or  has  there  been  any  such  of- 
ficer or  agent  at  any  time?  A.  None  now, 
and  there  has  been  none."  The  witness  fur- 
ther testified  that.  In  order  to  boost  the  sale 
of  their  manufactured  products,  it  was  th^ 
custom  to  send  experienced  salesmen  into 
the  territory  of  their  jobbers  to  assist  and 
educate  the  traveling  salesmen  of  such  Job- 
ber in  selling  th^r  goods.  He  also  testified 
that  It  was  their  custom  to  send  out  expert 
marksmen  who  gave  shooting  exhibitions 
In  order  to  demonstra^  the  merits  of  their 
manufactured  products. 

W.  E.  Keppllnger,  vice  president  of  de- 
fendant company,  testified,  In  substance,  to 
the  same  facts  testified  to  by  Tutle.  There 
was  no  evidence  showing  any  other  rela- 
tion between  the  defendant  company  and  the 
Oklahoma  City  Hardware  Company  than 
that  of  buyer  and  seller  under  the  contract 
between  theoi.  This  Is  the  substance  of  the 
material  testimony  as  to  what  relations  ex- 
isted between  the  Oklahoma  Clt?  Hardware 
Company  and  the  defendant.  The  question 
then  Is:  Do  these  facts  show  such  a  rela- 
tion as  would  constitute  '^olng  business" 
within  the  state? 

[1]  Counsel  for  plaintiff  in  error  cite  nu- 
merous authorities'  in  support  of  Its  conten- 
tion, a  number  of  which  are  cited  in  sup- 
port of  the  validity  of  the  statute  author- 
izing service  to  be  made  on  the  Secretary 
of  State,  where  the  foreign  corporation  had 
neglected  or  refused  to  appoint  an  agwt 
upon  vhom  aerrice  might  be  bad.  These 


authorities,  however,  are  not  decUve  of 
any  feature  of  the  question  involved  in  the 
case  at  bar.  They  merely  uphold  the  validi- 
ty of  such  statute  on  tlie  assumption  that 
the  foreign  corporations  were  in  fact  "do- 
ing business"  vrlthin  the  state,  and  further 
dte  a  number  of  authorities  In  support  of 
the  contention  that  foreign  corporations  "do- 
ii^  business"  in  a  state  are  held  to  implied- 
ly assent  to  the  laws  of  such  state  as  to  the 
modes  of  service  upon  a  foreign  corporation. 
These  authorities  are  not  pertinent  to  the 
question  before  us,  for  they  likewise  hold  to 
the  doctrine  of  implied  assent  on  the  as- 
snmption  that  the  foreign  corporations  were 
actually  "doing  business"  within  the  state. 
Counsel  then  dtes  a  number  of  authorities 
on  what  constitutes  "transacting  business 
within  the  states"  We  have  read  all  of  the 
authorities  cited  by  counsel  on  tills  question, 
and  find  that  none  are  based  upon  a  state 
of  facts  similar  to  those  in  the  case  at  bar, 
and  each  is  based  upon  a  state  of  facts 
which  shows  conclusively  that  the  foreign 
corporations  were  "doing  business"  within 
the  state. 

In  Van  Dresser  v.  Oregon  Ry.  &  Nav.  Co. 
et  al.  (C.  C.)  48  Fed.  202,  cited  by  counsel 
for  plaintiff  in  error,  section  2  of  the  sylla- 
bus discloses  the  facts  upon  which  the  deci- 
sion is  based,  and  reads  as  follows:  fThe 
Union  Pacific  Railmiy  Company,  having 
formed  a  combination  under  the  name  of  the 
'Union  Pacific  System,'  with  various  other 
companies,  including  the  Oregon  Short  Line 
Company,  wlildi  operates  a  railroad  in  Wash- 
ington, and  being  engaged  in  making  con- 
tracts therein  for  freight  and  passenger  serv- 
ice under  the  name  of  the  system,  most  be 
considered  as  doing  business  in  that  state; 
and  a  service  of  summons  upon  an  agent 
therein,  who  Is  authorized  to  act  for  all  the 
companies  of  the  system.  Is  a  s^vlce  upon 
the  corporation." 

In  Swarts  v.  Christie  Grain  &  Stw^  Oa 
(a  C.)  166  Fed.  338,  cited  by  plaintiff  in  er- 
ror, the  court  held  that  the  service  was  not 
good,  for  the  reason  that  the  facta  did  not 
disclose  that  the  defendant  was  "doing  busi- 
ness" within  the  state. 

Id  Central  of  Oa:  B.  R.  Co.  v.  Bichberg, 
107  Md.  363,  68  Atl.  €90,  14  U  B.  A.  (N.  S.) 
389,.  the  suit  was  against  two  connecting 
lln^  of  carriers,  both  having  the  same  agent 
within  the  state. 

In  Wold  V.  J.  B.  Colt  Co.,  102  Mhin.  386, 
114  N.  W.  243,  the  court  held:  "The  agent 
upon  whom  service  may  be  made  must  be  an 
agent  in  (act,  not  merely  by  construction  of 
law.  He  must  be  one  having  In  fact  repre- 
sentative capacity  and  derivative  authorl^." 
In  this  case  the  service  was  quashed. 

In  Green  v.  a,  B.  &  Q.  Bailway  Ca  (C. 
G.)  147  Fed.  767,  the  facts  were  that  the  de- 
fendant bad  incorporated  under  the  laws  of 
Illinois;  that  it  ran  its  lines  through  the 
state  of  Pennsylvania,  and  while  operating 
sndi  lines  had  designated  an  agent  In  wch 
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state  upon  wboin  service  might  be  bad;  that 
sobsequently  the  company  leased  Its  lines 
to  an  Iowa  corporatioD,  which  thereafter 
■operated  same.  The  designated  agent  of  the 
lessor  in  Pennsylvania  testified  that  he  had 
thereafter  performed  the  same  services  for 
the  lessee  that  be  had  previously  for  the  les- 
sor. The  coart  held  that  it  did  not  appear 
tliat  defendant  was  "doing  business"  in  Penn- 
sylvania, and  that  the  federal  court  in  that 
state  did  not  acquire  Jurisdiction  of  defend- 
ADt  by  service  of  process  upon  such  desig- 
nated agent  of  the  lessor;  it  not  appearing 
that  It  was,  in  fact,  "doing  boslneBa**  In  that 
state. 

In  PaulUB  V.  HartrParr  Co.,  136  Wis.  601, 
118  N.  W,  248,  was  where  a  foreign  corpora- 
tion had  been  licensed  to  do  business  In  W la- 
cons  In,  which  license  was  subsequently  re- 
voked, but  after  the  cause  of  action  arose. 
The  court  In  that  case  held  the  service  to  be 
good  as  long  as  any  liability  of  the  defend- 
^t  remained  outstanding  in  the  state. 

Commercial  Mutual  Accident  Co.  t.  Davis, 
213  U.  3.  245.  29  Sup.  Ot  445,  53  L.  Bd.  782, 
Is  a  case  where  an  agent  was  sent  into  the 
state  duly  authorized  to  transact  bnslness 
and  make  settlements  In  the  name  of  the 
company. 

In  Oraut  t.  Cananea  Consolidated  Copper 
Co.  et  al.,  189  N.  Y.  241,  82  N.  E.  191.  the 
service  was  hdd  to  be  good  because  it  was 
had  upon  the  president  and  manager  of  the 
defendant  corporation  residing  In  the  state 
of  New  Tork.  None  ot  these  decisions  are 
applicable  to  the  state  of  facte  Involved  in 
the  case  at  bar. 

In  determining  the  question  whether  the 
Peters  Cartridge  Company  was  doing  busi- 
ness within  the  state,  there  are  two  features 
or  two  separate  groups  of  facts  to  be  consid- 
ered and  to  be  considered  separately:  First 
Whether  the  relations  between  the  Oklaho- 
ma City  Hardware  Company  and  defendant 
were  such  as  to  constitute  the  Oklahoma 
City  Hardware  Company  the  agmt  of  de- 
fendant Second.  Whether  the  acts  of  the 
expert  marksmen  In  demonstrating  the  mer- 
'■.ts  of  defendant's  products  were  such  acts  as 
would  constitute  "doing  business"  within  the 
state.  As  to  the  first  proposition  wbetbo: 
the  Oklahoma  City  Hardware  Company  was 
acting  as  the  agent  of  defendant  we  have 
been  unable  to  find  any  authority  which  held 
that  similar  relations  to  those  between  the 
Hardware  Company  and  defendant  coustltut- 
ed  a  domestic  concern  as  the  agent  of  a 
foreign  corporation.  The  facts  In  this  rec- 
ord show  simply  that  the  Hardware  Com- 
pany purchased  these  goods  at  stipulated 
prices,  under  stipulated  terms  and  conditions, 
and  paid  for  them  Itself  and  sold  them  In 
its  own  nama  l^ere  Is  no  provision  in  the 
contract  between  them  which  Justlfles  any 
infeience  other  than  that  all  such  goods 
after  being  purchased  by  the  Oklahoma  City 
.  Hardware  Company  belonged  to  said  com.- 
pany,  and,  If  they  remained  unsold,  they  (»- 


mained  so  as  the  property  of  the  Oklahoma 
City  Company,  and  not  of  defendant 

In  18  Am.  &  Eng.  Eoc.  of  Law  (2d  Ed.), 
under  the  head  "What  constitutes  doing  busi- 
ness In  this  connection,"  on  page  870,  the 
rule  is  annonnced  as  follows:  "In  regard  to 
sales  by  foreign  corporations  in  the  domes- 
tic state,  the  following  rulings  have  been 
made:  The  constitutional  and  statutory  pro- 
visions are  not  violated  by  a  sale  of  gooda  to 
citizens  of  the  domestic  state  by  a  foreign 
corporation  through  traveling  salesmen  on 
orders  approved  at  the  home  office,  or  by  a 
shipment  of  goods  by  a  foreign  corporation 
Into  the  domestic  state  on  an  order  given 
outside  of  the  stat^  or  by  a  sale  of  goods 
in  the  domestic  state  by  a  foreign  corpora- 
tion through  its  itinerant  salesmen,  or  by  a 
shipment  of  goods  by  a  foreign  corporation 
to  a  citizen  of  the  domestic  state  on  an  un- 
solicited order,  or  by  the  placing  by  a  for- 
eign corporation  of  Its  products  in  the  hands 
of  local  merchants  In  the  domestic  state  to 
be  sold  on  commission,  or  by  A  consignment 
of  goods  by  a  foreign  corporation  to  factors 
In  the  domestic  state  to  be  sold  by  the  fac- 
tors and  the  proceeds  collected  and  account- 
ed for  by  them,  or  by  a  contract  a  for- 
eign corporation  with  a  citizen  of  the  dom- 
estic state  to  furnish,  deliver,  and  set  up 
for  him  within  the  domestic  state  certain 
nmchlnery,  and  an  acceptance  In  paymrat 
therefor  of  the  purchaser's  notes  secured  by 
mortgage  on  real  estate  situated  within  the 
state.  In  all  the  cases  enumerated  It  may 
be  stated  without  fear  of  contradiction  that 
even  if  it  be  conceded  that  these  statutes 
were  applicable  to  foreign  corporations,  they 
would  still  be  inoperative  as  being  in  viola- 
tion of  the  Interstate  Commerce  Act"  See, 
also,  notes  and  anthorlUes  dted.  "Inter- 
stiate  commerce,  or  commerce  among  the 
several  states  of  the  Union,  is  commerce 
which  concerns  more  than  one  state.  Strict- 
ly considered,  it  consists  in  Intercourse  and 
traffic,  including  in  these  terms  navigation 
and  the  transportation  and  transit  of  per- 
sons and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities."  17 
Am.  &  Eng.  Enc  of  Law,  61,  and  authorities 
cited  in  notes  3  and  4.  "The  negotiation  in 
one  state  of  sales  of  goods  which  are  in  an- 
other state,  for  the  purpose  of  their  intro- 
duction into  the  former  state,  constitutes  in- 
terstate commerce.  Where  parties  In  one 
state  order  goods  from  persons  or  corpora- 
tions In  another  state,  and  the  goods  are  ship- 
ped into  the  state,  although  with  a  draft  at- 
tached to  the  bill  of  lading  the  transaction  Is 
one  of  Interstate  commerce."  Id.  65,  66,  and 
authorities  cited  In  notes.  Hence  it  is  very 
dear  from  the  above  authorities  that  the  re- 
lations and  transactions  between  the  Okla- 
homa City  Hardware  Company  and  the  Pe* 
ters  Cartridge  Company  as  shown  by  the  evi- 
dence in  the  record  w^  purely  interstate 
transactions,  and,  being  sudi,  they  constitut- 
ed Interstate  commerce  and  did  not  con- 
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stltute  "doing  bnstness"  within  the  state.  It 
therefore  follows  that  service  on  the  Oklaho- 
ma City  Hardware  Company  or  S.  E.  Clark- 
son,  its  prealdenl;  waa  not  a  raltd  aerrlce 
on  defendant 

[2]  The  next  qnestlon  Is  whether  the  acts 
of  H.  A.  Murrelle,  the  expert  marksman  who 
traveled  through  the  state  glring  shooting 
exhibitions  in  order  to  advatlse  and  demon- 
strate the  merits  of  defendant's  prodncta, 
and  who  sometimes  took  orders,  but  under 
the  evidence  sent  such  orders  to  the  Oklaho- 
ma City  Hardware  bouse  to  be  filled  out  of 
Its  stock,  whether  bis  acts  were  such  acts  of 
an  agent  as  would  constitute  "doing  busi- 
ness" within  the  state  by  the  Peters  Cart- 
ridge Company.  The  sale  of  goods  In  the  do- 
mestic state  by  a  foreign  corporation  through 
its  Itinerant  salesmen  has  almost  universal- 
ly been  held  to  not  constitute  "doing  busi- 
ness" within  the  domestic  state.  See  13  Am. 
&  Eng.  Enc.  of  Law,  870,  and  authorities  cit- 
ed In  note  3.  In  Blakeslee  Bffg.  Co.  v.  Hlli 
ton.  6  Pa.  Super.  GL  184,  It  was  said:  "The 
words  'doing  any  business,*  as  used  In  the 
act,  should  not  be  construed  to  mean  taking 
orders  or  making  sales  by  sample  by  agents 
coming  Into  our  state  from  another  for  that 
purpose.  To  hold  otherwise  would  make  the 
act  ofiFend  against  the  Constitution  of  the 
United  States  as  Imposing  unlawful  restric- 
tions on  interstate  commerce.  *  *  *  A 
corporation  of  one  state  may  send  Its  agents 
to  another  to  solicit  orders  for  .Its  goods  or 
contract  for  the  sale  thereof  without  being 
embarrassed  or  obstructed  by  state  require- 
ments as  to  taking  out  licenses,  filing  certif- 
icates, establishing  resident  agencies,  or  like 
troublesome  or  expensive  conditions."  See, 
also,  Belle  City  Mfg.  Co.  t.  Frizzell,  11  Ida- 
ho, 1,  81  Pac  68;  De  Witt  v.  Berger  Mfg. 
Co.  (Tex.  Civ.  App.)  81  8,  W.  834;  Brln  v. 
Wachusetts  Shirt  Co.  (Tex.  Civ.  App.)  43  8. 
W.  295;  Gale  Mfg.  Co.  v.  Flnkelateln,  22 
Tex.  Civ.  App.  241,  64  S.  W.  619 ;  Tallaposa 
Lbr.  Co.  V.  Holbert,  6  App.  Dlv.  659,  39  N.  T. 
&X1PP-  432;  McNaughton  Co.  v.  McOirl,  20 
Mont.  124,  49  Pac.  651,  38  L.  R.  A.  867,  63 
Am.  St.  Rep.  610.  "Any  law  which  provides 
that  the  sale  of  goods  by  a  foreign  corpora- 
tion through  soliciting  agents,  who  take  or- 
ders subject  to  ai^roval  at  the  home  office, 
is  doing  bn^ness  within  the  state,  is  void, 
because  it  Is  an  Interference  with  interstate 
commerce."  Davis  &  Rankin  Ml^.  Co.  v.  Dlx 
(a  C.)  64  Fed.  406.  Also  Colt  &  CJo.  v.  Sut 
ton,  102  Mich.  324,  60  N.  W.  690,  25  I*.  R.  A. 
819;  St.  Clair  v.  Cox,  106  TJ.  S.  350,  1  Sup. 
Ct  354,  27  L.  Ed.  222;  Boardman  v.  McClure 
Co.  (C.  O.)  123  Fed.  614;  Cummer  Lbr.  Co.  v. 
Ins.  Co.,  67  App.  Dlv.  151,  73  N.  T.  Sopp.  668, 
Judgment  affirmed  173  N.  T.  633,  66  N.  E. 
1106;  March-Davla  Cycle  Oo.  v.  Strobridge 
Lithographing  Co.,  79  111.  App.  683;  Havens 
&  0.  Co.  T.  Diamond,  93  III.  App.  657.  In 
Meamhon  ft  Co.  v.  Pottsville  Lbr.  Co.,  187 
Pa.  12,  40  AtL  1019,  67  Am.  St  Rep.  560,  Mr. 
Justice  Green,  delivaiiig  Qje  oplDlon  of  tin 


court,  said:  "Mr.  Justice  Wlcfchanit  delirer^ 
ing  the  opinion  of  the  court,  said:  'All  that 
is  hereby  alleged  is  entirely  consistent  witli 
the  conduct  of  a  foreign  corporation  engaged 
in  strictly  Interstate  commerce.  It  may  ad- 
vertise Its  goods,  take  orders,  make  contracts 
of  sale  respecting  the  same,  and  ship  them  to 
customers  in  this  state.  It  may  also  employ 
agents  living  in  Pennsylvania  to  go  from 
county  to  county,  from  town  to  town,  anci 
from  person  to  person,  to  secure  orders.  Or 
the  agrat  may  never  go  outside  of  his  own 
county,  dty,  or  town,  Uius  being  In  one  sense- 
a  local  agent,  and  yet  be  doing  a  business 
which  is  not,  and  cannot  be,  reached  under 
our  act  of  1874  [Act  April  22,  1874  (P.  L. 
108)].  •  •  •  The  words  "doing  any  busi- 
ness," as  used  in  the  act,  should  not  be 
construed  to  mean  taking  orders  or  mik- 
ing sales  by  sample  by  agents  coming  into 
our  state  from  another  for  that  purpose.  To 
hold  otherwise  would  make  the  act  offend 
against  the  Constitution  of  the  United  States, 
as  Imposing  unlawful  restrictions  on  inter- 
state commerce.  Manufttctnring  Co.  t.  Fer- 
guson, 113  U.  S.  727,  6  Sup.  Ct  739  [28  L. 
Ed.  1137];  Robblns  v.  Shelby  Co.  Taxing 
DlsL,  120  U.  S.  489,  7  Sup.  Ct  592  [30  L.  Ed. 
694];  Brennan  t.  City  of  Titusvllle^  153  U, 
S.  289,  14  Sup.  Ct  829  [38  L.  Ed.  719],  and 
a  number  of  other  cases.' "  See,  also,  R,  I. 
Plow  Co.  V.  Peterson,  93  Minn.  356,  101  N. 
W.  616;  also,  5  Thompson  on  Corporations 
(2d  Ed.)  I  6678 ;  Berger  v.  Pa.  R.  R.  Co.,  27 
R.  I.  683,  65  AH.  261,  9  L.  R  A,  (N.  8.)  1214, 
8  Ann.  Cas.  941,  and  Chicago  Crayon  Co.  t. 
Rogers,  decided  by  this  court  In  an  opinion 
by  Rosser,  C,  November  18,  1911,  80  OkL 
299,  119  Pac.  630,  wherein  plaintiff,  an  Hll- 
nols  corporation,  sent  agents  into  the  Indian 
Territory  and  Arkansas  to  take  orders  for 
enlarging  pictures.  The  orders,  when  taken, 
were  sent  to  it  at  its  home  office  In  Chicago, 
where  the  pictures  were  enlai^ed,  and  the 
pictures  with  frames  were  shli^ed  by  it  to 
agents  different  from  those  who  took  orders, 
who  delivered  them  to  jwtrons,  and  collected 
the  money  which  they  remitted  to  plaintiff. 
Held  this  was  Interstate  commerce.  "Stat- 
utes of  the  kind  under  consideration  have  no 
appUcatioa  to  the  case  where  a  corporation 
sends  Into  the  restricting  state  its  traveling 
agent  who  solicits  orders  for  Its  goods  and 
forwards  them,  subject  to  approval,  to  the 
home  office,  the  orders  being  afterward  filled 
by  shipments  to  the  customer.  Such  an  ap- 
plication of  the  statute  would  be  Inadmlsd- 
ble  in  so  far  as  state  statutes  are  concerned, 
because,  so  applied,  it  would  have  the  effect 
of  imposing  a  restraint  npon  commerce  be- 
tween the  states  or  with  foreign  countries." 
19  Cyc.  1272,  1273,  and  authorities  dted  in 
notes.  In  Wolff  Dryer  Co.  v.  Bigler,  192  Pa. 
466,  43  Atl.  1092,  the  court  said:  "Where  the. 
foreign  corporation  has  no  office  or  place  of 
business  within  the  restricting  state,  and  no 
part  of  Its  capital  is  invested  ther^  and  the 
goods  are  ah4)ped  ^tber  directly  from  Its 
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factory  or  npon  Its  orders  given  to  other  fiic- 
torlea,  tbe  fact  that  Its  ageat  came  into  this 
state  and  made  contracts  for  maditn^y  to 
be  delivered  here,  did  not  bring  It  within  tbe 
Inblbition  of  the  act  of  1874." 

In  view  of  tbe  fact  that  H.  A.  Mnrrelle 
was  sent  Into  the  state  by  defendant  merely 
for  tbe  purpose  of  advertising  Its  goods,  al- 
tbou^  be  was  permitted  to  take  orders 
where  be  found  demand  for  same  and  send 
such  orders  in  to  the  Oklahoma  City  Hard- 
ware Company  to  be  filled  out  of  its  stock, 
■and  in  view  of  tbe  further  fact  that  be  was 
not  auttaOTlsed  to  make  any  contracte  for  or 
In  the  name  of  the  defendant  company  with- 
in the  state,  nnder  the  overwhelming  line  of 
authorities  which  hold  that  similar  acts  do 
not  constitute  "doing  business"  within  the 
state,  it  is  clear  that  the  acts  of  Murrelle 
were  not  such  as  would  bring  defendant 
within  the  term  "doing  business"  within  tbe 
state,  and  that,  ttierefore,  the  service  upon 
the  Secretary  of  State  was  void,  and  that 
tbe  order  of  tbe  court  below  in  setting  aidde 
such  Judgment  should  be  sustained. 

Therefore  tbe  order  and  judgment  of  tbe 
court  below  Is  affirmed. 

PBR  OUBIAM.  Adopted  In  whol& 


WAT-7AH-N0H-ZHE  et  aL  v.  HOORE. 
(Supreme  Court  of  Oklahoma.   Jan.  7,  1918.) 

{SyllahuB  by  the  Court.) 

1.  Appeal  and  Ebbob  (8  1153*)— Jcdohent 
—Modification. 

Plaintiffs  prayed,  in  the  second  connt  of 
their  petition,  for  tbe  cancellation  of  a  certain 
lease.  Defendant  admitted  the  same  was  void, 
and  also  asked  to  have  tbe  same  canceled. 
The  court,  through  oversight,  or  other  reason, 
failed  to  grant  the  relief  prayed  for.  Held, 
that  on  appeal  on  tbe  first  cause  of  action,  the 
entire  record  being  presented  to  thfa  court,  and 
the  aforesaid  error  being  nvged  by  plaintiffs  In 
error  and  not  opposed  by  defen^nt  in  error, 
plaintiffs  In  error  are  entitled  to  a  cancellation, 
and  this  court  will  order  the  same  canceled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4507-4512;  Dec.  Dig.  { 
1163.*) 

2.  Eqnnr  (|  877*)  —  QraanoNS  or  Faot— 
SnBuaBioR  TO  Just. 

Id  cases  of  equitable  cognisance  the  Judge 
may  call  a  jury,  or  consent  to  one,  for  the  pur- 
pose of  advising  blm  on  questions  of  fact,  and 
be  may  adopt  or  reject  their  concbislons,  as  he 
sees  fit,  for  that  the  whole  matter  must  even- 
tually be  left  to  him  to  determine;  and  instruc- 
tions' offered  by  the  parties  furnish  no  ground 
of  error  on  appeaL  It  is  not  only  tbe  right, 
but  the  duty,  of  the  court,  in  mch  eases,  to 
finally  determine  all  (juestions  of  fact  as  well 
as  of  law.  Barnes  v.  Xyndi  et  sL.  9  OU.  191, 
59  Pac  lOOSv 

fEd.  Note.— For  other  cases,  see  Equity, 
Oent  Die  11  788-798:  Dec.  Dig.  |  877.*] 

&  JxniT  (S  14*)— Iteai.  BT  Jmnr— Iwns  or 
Fact. 

All  issues  of  ftict  arising  in  actions  for  the 
recovery  of  money,  or  for  the  recovery  of  spe- 
cific real  or  personal  property,  shall  be  tried 


by  a  Jury,  nnless  a  Jury  is  waived  or  a  refer- 
ence ordered.  All  other  Issues  shall  be  tried 
by  tbe  court,  subject  to  its  power  to  submit 
the  issues  to  a  jury  or  direct  a  reference. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
I>lg.  H  36-83;  Dec.  Dig.  |  14.*] 

4.  Apfeal  and  Ebbob  (|  1010*)— Revhw- 
Findings  bt  Coubt— Conclusivemess. 

Where  a  cause  is  tried  to  tbe  court,  with- 
out the  intervention  of  a  jury,  tbe  court's  find- 
ings of  fact  will  be  given  tbe  same  weight  as 
tbe  verdict  of  a  jury,  and  will  not  be  set  aside 
if  there  Is  any  evidence  reasonably  tending  to 
support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S|  8979-3982;   Dec.  Dig.  S 

ioia*i 

5.  Indians  <|  15*)— Indian  Lands— Mining 

IjEASE— ASSIONUENT  07  ROTAUTT— STATUTES 
— "AUEN  ATION. ' ' 

An  assignment  of  royalty  due  under  a  min- 
ing lease  given  by  a  Quapaw  Indian  on  his  al- 
lotment is  not  an  "alienation"  of  a  part  of  the 
real  estate,  in  violation  of  the  act  of  March  2. 
1895,  C  188,  5  1.  28  Stat.  907,  making  such  al- 
lotments inalienable  for  25  years. 

[EA.  Note. — For  other  cases,  see  Indians. 
Cent.  Dig.  SS  17.  29,  37-44;  Dec.  Dig.  |  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  802-306;  voL  8,  p.  75n.] 

GommlsslonerB'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Ottawa  County; 
T.  L.  Brown,  Judge. 

Action  by  Wattab-nob-zbe  and  Francis  Q. 
Goodeagle  against  James  K.  Moore  to  cancel 
a  contract  for  tbe  assignment  of  royalty,  and 
to  cancel  a  mining  lease,  etc  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Cor- 
rected and  affirmed. 

J.  J.  Bulger,  of  Wichita,  Kan.,  for  plain- 
tifTs  in  error.  W.  H.  Kom^ay,  of  Tinita, 
for  defendant  In  &noT. 

ROBERTSON.  C.  Wattah-noh-zhe  Is  a 
full-blood  Quapaw  Indian,  and  tbe  allottee 
of  tbe  land  described  in  the  record,  under 
tbe  provisions  of  the  act  of  Congress,  ap- 
proved March  2,  18S5,  c.  188,  j  1,  28  Stet. 
907.  Francis  Q.  Ooodeagle,  also  a  full-blood 
Quapaw  Indian,  is  ber  husband.  On  June  7, 
1897  (Act  June  7,  1897,  e.  3,  p.  1,  SO  Stat  72), 
Congress  enacted  a  law  providing:  '"That 
the  allottees  of  land  within  tbe  limits  of  the 
Quapaw  agency,  Indian  Territory,  are  here- 
by authorized  to  lease  their  lands,  or  any 
part  thereof,  for  a  term  not  exceeding  three 
years,  for  farming  or  grazing  purposes,  or 
ten  years  ft>r  mining  or  business  purposes. 
And  said  allottees  and  their  lessees  and  ten- 
ants shall  have  the  right  to  employ  such  as- 
sistants, laborers  and  help  from  time  to  time 
as  tbey  may  deem  necessary:  Provided, 
that  whenever  it  shall  be  made  to  appear  to 
the  Secretary  of  the  Interior  that,  by  reason 
of  age  or  disability,  any  such  allottee  can-- 
not  Improve  or  manage  his  allotment  proper- 
ly and  with  benefit  to  himself,  the  same  may 
be  leased  in  tbe  discretion  of  the  Secretary, 
upon  sucb  terms  and  conditions  as  shall  be 
prescribed  by  him.  All  acts  and  parts  of 
acta  inconsistent  with  tbla  are  hereby  re- 
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pealed."  Neither  of  these  plaintiffs  to  error 
come  within  the  proviso  of  the  foregoing  sec- 
tion as  to  age  or  other  Incapacity  or  disabili- 
ty. Prior  to  the  18th  day  of  July,  1897,  but 
subsequent  to  the  passage  of  the  foregoing 
statute  authorizing  the  leasing  of  the  land, 
these  plaintiffs  in  error  made  and  entered 
into  a  10-year  mining  lease  for  a  portion  of 
their  land  to  James  F.  Robtoson  and  C.  M. 
Harvey,  and  of  the  balance  to  the  Baxter 
Royalty  Company,  all  of  whom  agreed  to 
pay  them  5  per  cent  royalty  on  all  mineral 
taken  from  said  land  during  the  life  of  said 
lease.  On  July  18,  1907,  they  entered  Into  a 
written  contract  with  one  James  K.  Moore, 
whereby,  for  and  in  consideration  of  $1,000 
In  cash,  they  sold  to  said  Moore  an  nndlrld- 
ed  one-half  Interest  in  and  to  the  royalties 
whUA  may  be  due  them  under  the  aforesaid 
mining  leases.  It  also  appears  from  the  rec- 
ord that  on  August  7,  1908,  plalnUffs  In  er- 
ror made  and  entered  Into  a  written  con- 
tract, whereby  they  leased  to  said  Moore  the 
R.  %  of  the  S.  W.  M  and  the  W.  %  of  the 
S.  E.  %  and  the  S.  B.  %  of  the  S.  H.  all 
of  section  1,  township  28  N.,  range  22  E.,  of 
the  Indian  meridian  in  Ottawa  county,  for 
mining  purposes,  which  lease,  however,  does 
not  begto  to  run  until  June  14,  1917;  the 
grantees  agreeing  In  said  lease  to  pay  gran- 
tors 5  per  cent  royalty  on  all  minerals  tak- 
en from  said  land. 

On  July  7,  1909,  plaintiffs  In  error  com- 
menced an  action  In  the  district  court  of 
Ottawa  county,  the  object  of  which  was  to 
canc^  set  aside,  and  hold  for  naught  both 
the  assignment  of  royalty  and  the  mining 
lease  last  above  described,  on  the  ground  of 
fraud  and  deceit  on  the  part  of  said  James 
E.  Moore  to  securing  their  execution.  De- 
fendant answered  by  gaieral  denial,  and  on 
the  Issnes  thus  formed  the  canse  was  tried 
to  the  court  before  a  Jury,  which  tbe  court 
called  to  advise  him  as  to  the  disputed  fftcts 
to  the  ease.  After  tbe  eridence  was  all  in, 
the  defendant  moved  for  a  peremptory  to- 
Btmctlon  in  his  bdialf,  which  motion  was, 
by  tbe  court,  snstained,  and  a  directed  ver< 
diet  was  returned  by  tbe  Jury,  finding  the 
issues  to  fhvor  of  deCoidant,  on  which  ver- 
dict Judgment  was  duly  entered.  Motion  for 
new  trial  was  filed,  presented,  and  overrul- 
ed, and  platotlffs  to  error  appeal 

[1]  Before  considering  the  assignments  of 
error  raised  to  the  petition  to  error,  of  and 
concerning  the  assignment  of  royalty  and  the 
direction  of  the  verdict,  It  may  be  noted  that 
prior  to  the  trial  and  on  April  11,  1910,  the 
defendant  filed  the  following  motion,  to  wit: 
"James  K.  Moore,  defendant,  says  that  be  Is 
advised  that  the  lease  mentioned  In  the  sec- 
ond paragraph  of  tbe  petltlw  as  being  made 
by  platotlffs  to  defoidaut,  beginning  Jtme, 
14,  1917,  Is  void  as  against  the  10-year  limi- 
tation for  the  making  of  leases,  and  be  asks 
that  Judgment  be  rendered  accordtogly. 
James  K.  Moore,  by  W.  H.  Eomegay,  Atty." 


This  motion,  for  reasons  not  appearing  to 
the  record,  was  not  passed  npon  by  the 
court ;  nor  was  any  order  or  judgment  made 
or  entered  concerning  said  second  cause  of 
action,  although  the  issue  thereto  was  pend- 
tag  properly  before  the  court  at  the  time. 
This  lease,  for  reasons  deemed  sufficient  by 
defendant,  and  wbI(A  will  not  be  toqulred 
into  at  this  time  by  us,  should  have  been 
canceled  by  the  court,  and  such  failure  on 
the  part  of  the  court  was  error;  and  the 
judgment  herein,  so  far  as  the  second  cause- 
of  action  to  plaintiffs*  petition  is  concerned, 
should  be  amended  and  enlarged  so  as  to- 
show  the  said  lease  to  be  null  and  void,  and 
canceled  of  record. 

As  to  the  other  phase  of  the  case,  plain- 
tiffs to  error  rely  on  two  potots  for  a  rever- 
sal, viz. :  First,  the  court  erred  In  directing 
a  verdict  in  ftivor  of  defendant;  and,  sec- 
ond, tbe  assignment  of  royalty,  on  its  Cace^ 
is  void  and  unenforceable  and  should  have 
been  canceled  by  the  court  Platotlffs  to  er- 
ror contend  that,  under  the  first  assignment, 
they  were  entitled  to  a  general  verdict  at 
the  hands  of  the  Jury,  and  that  tbe  court 
erred  to  directing  a  verdict 

[2]  This  was  an  equity  case,  as  dlstto- 
gulshed  by  our  statute  from  a  law  case,  and 
one  in  which  the  parties  were  not  entitled 
to  a  Jury,  as  a  matter  of  right  but  one  to 
which  the  court  is  authorized  to  calling  a 
Jury  to  assist  In  settling  disputed  qoestlons 
of  fact;  its  findings,  however,  to  be  adviso- 
ry to  the  court  only,  and  not  in  any  sease 
binding  upon  It.  After  tbe  evidence  was  all 
In,  tbe  court  was  of  opinion  that  the  advice 
of  thB  Jury  on  tbe  facts  was  not  needed; 
that  under  the  law  applicable  to  the  tacts, 
taken  in  their  most  favorable  aspect  to 
plaintiffs'  contention,  the  defendant  was  en- 
titled to  a  Judgment  Such  action  was 
clearly  wlthto  the  provtoce  of  the  court 
Thus,  to  Barnes  et  al.  v.  Lynch  et  bL,  9  Okl. 
191,  69  Pac.  1008,  it  Is  said:  "The  law  is, 
however,  to  cases  of  equitable  cognlsanoe^ 
that,  while  tbe  Judge  may  call  In  a  Jury,  or 
consent  to  one,  for  tbe  purpose  of  advising 
him  upon  questions  of  tact,  that  he  may 
adopt  or  reject  their  eon<AuBions,  u  he  sees 
fit,  and  tliat  the  whole  matter  must  evaitu- 
ally  be  left  to  blm  to  determtoe,  and  that 
the  instructions  furnish  no  ground  of  error 
upon  appeaL  It  was  not  only  the  right,  bat 
tbe  duty,  of  the  court  to  finally  determine 
all  questions  of  foct  as  well  as  cnC  law.**  See 
other  cases  there  cited. 

In  Hizon  V.  George^  18  Kan.  266,  It  is 
said :  "The  court,  of  course,  erred  In  hold- 
ing that  no  general  verdict  could  be  rendered 
to  the  case.  The  court  could.  If  it  had  so 
chosen,  have  ordered  all  the  Issues  to  the 
case  to  be  tried  by  a  Jury,  and  could  have 
done  so  by  a  general  order,  without  the 
slightest  mention  of  any  particular  issue; 
and  then  the  jury  could,  tinless  the  court 
had  otberwise  ordered,  eitber  on  its  own 
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motion,  or  at  the  request  of  one  of  the  par- 
tteB,  hare  found  a  general  verdict  upon  all 
Hucb  issues,  without  mentioning  any  particu- 
lar fact  or  issue  In  the  case.  But  the  error 
was  Immaterial;  for  In  an  equity  case  like 
this,  involving  many  Issues  as  this  does,  the 
court  has  the  power,  without  giving  any  rea- 
son therefor,  to  send  any  portion  of  the  is- 
sues which  it  chooses  to  a  Jury  to  be  tried, 
and  to  require  the  jury  to  make  a  separate 
finding  upon  each  of  such  Issues;  and  the 
court  may  try  the  other  Issues  In  the  case 
Itself,  or  It  may  send  them,  or  any  portion 
of  them,  to  another  Jury,  or  to  a  referee,  to 
be  tried.  Gen.  Stat  680.  p.  267;  Carlln  v. 
Donegan.  15  Ean.  406,  497.  In  this  case 
neither  party  required  that  the  court  should 
make  separate  flodlngs,  either  of  fact  or  of 
law;  and  therefore  the  court  did  not  err  In 
finding  generally."  See,  also,  in  snmrart  of 
this  principle,  Kimball  v.  Ck>nnor,  3  Ean. 
415;  OlUespie  v.  Lovell,  7  Kan.  424;  CarUn 
T.  Don^n,  16  Kan.  495;  Hlxon  v.  George. 
18  Kan.  253;  HeCardeU  v.  HcNay.  17  Kan. 
488;  Williams  v.  BlUott,  17  Kan.  623;  Rich 
T.  Bowker,  25  Kan.  12;  Keltb  v.  Kettb,  26 
Kan.  41;  Woodman  t.  Davis.  82  Kan.  344, 
4  Fae  Sez,  Inasmneb  as  oar  statute  Is  Iden- 
tical with  the  Kansas  statute,  vrtileb  we 
adopted  while  a.  territory,  and  which  was 
broogbt  ova  by  the  Constitntton,  and  which 
adoption  also  tvought  with  It  the  construc- 
tion placed  on  said  statute  by  the  Supreme 
Ckrart  of  Kansas,  the  above  antbortties  are 
binding  on,  and  will  be  followed  by,  this 
court 

The  MctliNU  of  our  statute  governing  tbls 
subject  are:  Section  5781,  Comp.  Laws 
1909,  which  reads  as  follows :  "Issues  arise 
on  the  pleadings,  where  a  fftct  or  conclusion 
of  law  is  maintained  by  one  party,  and  con- 
troverted by  the  other.  There  are  two 
kinds:  First  of  law;  second,  of  ftict"  Se<v 
tion  6782:  "An  Issue  of  law  arises  upon  a 
demurrer  to  tlie  petition,  answer  or  reply,  or 
to  some  part  thereof."  Section  6783:  "An 
Issue  of  fact  arises:  EHrst-upon  a  material 
allegation  in  the  petition,  controverted  by 
the  answer;  or,  second,  upon  new  matter  in 
the  answer  controverted  by  the  reply;  or. 
third,  upon  new  matter  In  the  reply,  which 
shall  be  considered  as  controverted  by  the 
defendant  without  further  pleading."  Sec- 
t\oD  5786:  "Issues  of  law  must  be  tried  by 
the  court,  unless  referred.  Issues  of  fact 
arising  in  actions  for  the  recovery  of  money, 
or  of  specific  real  or  personal  property,  shall 
be  tried  by  a  Jury,  unless  a  Jury  trial  is 
waived,  or  a  reference  be  ordered,  as  herein- 
after provided."  Section  6786:  "All  other 
issues  of  fact  shall  be  tried  by  the  court, 
subject  to  Its  i>ower  to  order  any  issue  or  Is- 
sues to  be  tried  by  Jury,  ox  referred  u  pro- 
vided In  this  Ck)de." 

These  sections  have  been  construed  In  this 
court  by  Harrison,  C,  in  McCoy  v.  McCoy, 
80  OU.  893,  121  Paa  182,  aa  followa:  "Beo 
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tlon  6781  defines  hoto  issues  arise.  Section 
6782  defines  how  issues  at  law  arise.  Sec- 
tion 6783  how  Issues  of  fact  arise.  Section 
5785  prescribes  what  Issues  of  fact  ahiill  be 
Med  hy  a  furp,  unless  a  Jury  is  waived,  or 
a  reference  be  ordered.  Section  5786  pro- 
vides that  all  other  issues  of  fact  shall  be 
tried  bjf  the  court,  subject  to  Its  powers  to 
order  any  Issue  or  Issues  to  be  tried  by  a 
Jury,  or  referred  as  provided  In  the  Code. 
These  statutes,  viewed  in  the  light  of  the 
authorities  above  dted,  are  susceptible  of 
but  one  logical  construction,  viz.,  that  all  Is- 
sues of  fact  arising  in  actions  for  the  recov- 
ery of  money,  or  for  the  recovery  of  specific 
real  or  personal  property,  shall  be  tried  by  a 
Jury,  unless  a  Jury  is  waived  or  a  reference 
ordered.  They  are  mandatory,  both  in  mean- 
ing and  language,  and  to  refuse  a  Jury  In 
such  cases  would  constitute  reversible  error; 
and  in  section  6786  the  language  Is  equally 
strong,  and  the  provisions  equally  manda- 
tory, that  all  other  Issues  shall  be  tried  by 
the  court,  subject  to  Its  power  (discretion)  to 
submit  the  Issues  to  a  Jury  or  direct  a  refer- 
ence." See,  also,  Apache  State  Bank  v.  Dan- 
iels, 32  Okl.  12,  121  Pac.  237.  40  U  R.  A. 
(N.  S.)  901. 

[3]  It  Is  thus  seen  that  no  error  was  com- 
mitted by  the  court  in  taking  the  whole  sub- 
ject from  the  Jury.  Under  the  law  it  was 
the  right  as  well  as  the  duty,  of  the  court 
to  determine  the  issues  formed  by  the  plead- 
ings; and  while  It  was  the  prtvllcKe  of  the 
court  to  submit  either  specific  questions  or 
the  genera]  issue  to  the  Jury,  yet  failure  to 
do  so  is  not  error,  and  the  assignment  based 
thereon  must  therefore  necessarily  fall.  In 
arriving  at  this  conclusion  we  are  not  moved 
by  the  consideration  of  the  general  rule  or- 
dinarily observed  by  trial  courts  In  direct- 
ing verdicts.  The  nature  of  this  case  does 
not  permit  or  require  that  we  bring  ourselves 
within  the  rule  announced  in  Solts  v.  South- 
western Cotton  Oil  Co.,  28  Okl.  706,  116 
Pac.  776.  relating  to  directed  verdicts,  al- 
though we  could  easily  do  so  In  the  Instant 
case.  This  was  originally  a  case  of  equita- 
ble cc^lzance,  and  the  issues  of  fact  therein, 
as  well  as  the  issues  of  law,  were  primarily 
for  the  determination  of  the  court  Having 
concluded  that  the  court  was  authorized  in 
directing  a  verdict  In  this  case,  so  far  as  the 
law  itself  In  that  particular  is  concerned. 
Its  finding  on  the  Issues  must  stand,  unless, 
by  an  examination  of  all  the  evidence  In  the 
record,  we  can  say,  as  a  matter  of  law,  that 
a  different  result  should  have  been  reached 
by  the  court  In  the  consideration  of  the  evi- 
dence. In  other  words,  while  the  court  was 
Justified  In  passing  upon  and  determining 
the  facts  in  the  case,  yet.  If  error  was  com- 
mitted in  BO  doing,  the  same  may  be  correct- 
ed here. 

[4]  This,  of  course,  necessitates  a  review 
of  all  the  evld^ce  In  the  record.  Counsel 
for  platntlfh  Id  error  have  not  aided  us  In 
this  regard      a  compliance  with  rule  2S  of 
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this  court  (96  Pac.  Till),  vhidi  polnta  out 
the  maimer  In  which  such  questloiu  may  be 
properly  presented  to  the  court  Neither  doee 
the  case-made  contain  a  certificate  by  way  of 
redtalf  to  the  effect  that  it  contains  all  the 
evldmce  Introduced  at  the  trial,  and,  <»i  ob- 
Jectlont  we  would  be  warranted  tat  refusing 
to  consider  the  evidence  at  all;  but,  Inas- 
mu<di  as  detenduit  In  error  Is  saUsfled  with 
the  condition  of  tlu  case-made^  and  has  c^er- 
ed  no  objection  thereto,  we  will  overlook  the 
defect  and  proceed  vpon  the  theory  that  all 
the  evidence  is  contained  therein.  The  record 
contains  178  pages  of  testlmoiiy,  mostly  giv- 
en  by  Indians,  through  an  Interpreter.  As  Is 
usual  in  such  cases.  It  Is  vague,  contradicto- 
ry, Incomplete,  and  unsatisfactory.  This 
critlclem  of  the  character  of  the  testimony 
applies  peculiarly  to  the  witnesses  offered  by 
plaintiffs  Id  error.  A  court,  like  a  jury,  in 
weighing  evidence,  is  guided  largely  by  the 
appearance  and  demeanor  of  the  witness 
on  the  witness  stand,  and  considers  the  inter- 
est or  lack  of  interest,  the  IntelUgoice  or 
lack  of  Intelligence,  the  bias  or  lack  of  the 
same,  the  relation  and  opportunities  of  see- 
ing and  knowing  the  matters  and  thii^  of 
and  concerning  which  the  witness  testifies, 
etc.  On  review  of  the  testimony  In  this 
conrtt  all  these  Important  criteria  and  details 
are  wanting,  and  for  that  reastm,  unless  It 
<dearlr  appears  in  ttte  record  that  the  court 
ored  In  Its  conclusion,  the  finding  of  fact 
will  seldom  -  be  Interfered  with  on  appeal. 
"Where  a  cause  Is  tried  to  the  court,  with- 
out the  Intervention  of  a  Jury,  the  court's 
findings  of  Act  wUl  be  given  the  same  weight 
as  the  verdict  of  the  Jury,  and  will  not  be 
set  aside  If  there  Is  any  evideace  reasonably 
tending  to  support  It"  Wrought  Iron  'Bange 
Ca  v.  Leach,  32  OkL  711,  123  Faa  421 ;  In 
re  Byrd.  Appeal  of  Floyd,  81  Okl.  649,  122 
Pac.  516;  McGann  v.  McCann,  24  OkL  264, 
103  Pac.  694;  Seward  v.  Casler  et  aL,  24 
OkL  27B,  108  Faa  740;  Upscomb  v.  Allen.  23 
OkL  818, 102  Pac  86.  And  it  Is  a  rule  so  well 
established  that  citation  of  text  or  authority 
Is  nnnecoBsary  that  where  evldenoe  Is  con- 
flicting, and  there  la  any  testimimy  In  the 
record  reasonably  tending  to  sujq^ort  the  ver- 
dict of  the  Jury,  Uils  court  wlU  not  examine 
the  same  to  determine  where  the  weight  lies, 
bat  will  accept  the  finding  of  the  court  or 
the  verdict  of  the  Jury  as  conclusive  thereon. 
With  these  rules  in  mind,  we  have  read  the 
entire  179  pages  of  testimony  in  this  case 
with  care,  and,  stter  considering  the  samei 
we  do  not  see  how  the  trial  court  could  have 
reached  any  oth»  cwduslon  than  that  re- 
corded in  the  Judgnmt  in  this  case.  We  are 
in  thorough  accord  therewltii,  and  have  no 
disposition  to  Interfere  with  it 

[1]  As  to  the  other  question  raised— L  sl, 
that  Uie  contract  of  assignment  of  royally 
Is  void  for  the  reason  that  %  in  effect  la  an 
alloution  at  a  restricted  Indian  allotment—- 
we  are  also  compelled  to  disagree  with  coun- 
s^   Whethw  the  sale  of  one-half  Interest 


Is  and  to  the  B  per  cent  royalty,  whl^  the 
lessors  paid  plaintiff^  in  ^ror  for  the  min- 
eral taken  from  the  allotment  In  qneatlon.  Is 
a  sale  of  tSie  tUng  Itselt  and  therefore  void, 
because  the  land  Is  inalienable  on  account  of 
the  restrictions  idaced  thereon  by  Ckmgrass 
In  the  act  ratifying  the  allotments.  Is  not 
in  our  opinion,  open  to  discusslcm,  for  the 
reason  that  the  act  under  which  the  lease 
was  mode,  being  a  fedo-al  statute,  and  hav- 
ing been  construed  the  federal  courts, 
their  holding  m.  the  subject  Is  highly  per- 
auaslTe  and  ordinarily  binding  on  ns. 

The  exact  question  involved  was  up  fbr 
consideration  In  United  States  v.  Abrams  et 
aL,  181  Fed.  847,  decided  Judge  Camp- 
bell, of  the  Eastern  District  of  Oklahoma,  on 
Septemb^  19,  1910,  wherein  It  was  said,  on 
page  855:  "On  August  16,  1002,  the  allottee 
entered  Into  a  contract  with  Charles  F.  No- 
ble, purporting  to  'grant  bargain,  sell,  assign, 
transfer  and  set  over'  to  said  Noble  all  his 
right  title,  and  Interest  In  and  to  the  roy- 
alty, rental,  and  proceeds  of  the  mining  lease 
executed  by  the  allottee  to  defendant  Abrams 
under  date  of  January  11,  1902.  We  have 
seen  that  this  lease  provided  for  a  cash  pay- 
ment of  |10  at  date  of  execution,  and  'a  sum 
of  money  equal  to  five  per  centum  of  the 
market  value  at  the  place  mined  or  produc- 
ed' of  all  substances  to  be  mined,  except  gas, 
for  which  lessee  was  to  pay  $40  per  annum 
for  each  paying  well,  and  further  provided 
for  a  minimum  annual  royalty  of  $20.  The 
royalty  was  to  be  paid  in  money,  based  upon 
a  per  centum  of  the  market  value  of  the  ore 
produced.  A  one-half  Interest  In  this  con- 
tract was  later  assigned  by  defendant  Noble 
to  defendant  Cooper.  It  Is  further  all^^ 
that  on  February  21,  1006,  the  allottee  en- 
tered into  a  contract  with  defendants  A.  8. 
and  V.  R  Thompson,  whereby  he  assigned 
to  them  as  a  fee  for  their  services  In  litiga- 
tion arising  out  of  the  assignment  to  Noble 
one-half  of  the  royalties  recovered  by  the 
allottee  In  such  lltl^tion.  The  government 
seeks  to  cancel  both  the  foregoing  contracts 
assigniug  royalty,  on  the  ground  that  the 
allottee  cannot  aislgn  such  royalties.  The 
defendants  have  danoned  to  tbe  Ull,  chal- 
lenging the  capacity  of  the  government  to 
sue,  and  asserting  want  of  equity  in  the  bllL 
The  Mil  concedes  that  the  lease  upon  whkdi 
the  royalties  attempted  to  be  assigned  accrue 
la  a  vfilid  leasa  The  law  contemplates  that 
the  moneys  representing  the  royalties  azlsing 
therefrom  shall  become  the  absolute  property 
of  the  allottee^  to  be  disposed  of  as  he  nwy 
see  fit  No  provision  is  here  made^  as  Is  dM» 
in  many  cases,  by  which  payment  shall  be 
made  to  the  Indian  agmt  and  by  him  dis- 
bursed. Such  a  provision  would  have  mani- 
fested an  intention  to  extend  the  snperrfslaii 
of  the  government  over  the  proceeda  of  these 
leases.  The  abseoce  of  such  provision,  on 
the  other  hand,  manlftat  a  oongreaslonal  in- 
tent that  tbe  proceeds  of  aoA  leasea  ahall  be 
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at  the  disposal  of  the  Indian.  It  Is  bis  to 
handle  as  he  may  see  fit  If  It  U  franda- 
lently  taken  from  him,  he  has  his  remedy, 
Ulce  any  other  dtlzen,  to  recorer  It  It  ap- 
pears from  the  redtatlons  In  the  assignments 
to  the  defendants  Thompson  that  he  Invoked 
that  remedy  through  them  as  counsel,  and 
assigned  to  them  as  their  fee  a  portion  of  the 
royalties  recovered.  I  can  conceive  no  rea- 
son why  snch  assignments  of  royalties  cannot 
be  legally  mada  It  is  true  the  Indian  may 
make  most  Improvident  contracts  relatii^  to 
each  assignments,  Irat  Congress  has  seen  fit 
to  intmst  him  with  the  disposal  of  the  mon- 
eys accmlng  from  these  royalties;  and  if, 
for  a  consideration  satisfactory  to  himself, 
be  sees  fit  to  realize  upon  this  fund  in  ad- 
vance by  assigning  It,  I  can  conceive  nothing 
in  the  transaction  violating  any  government- 
al policy  expressed  by  any  legislation  relating 
to  these  Indians,  which  has  been  brought  to 
my  attention.  In  the  matter  of  receiving  and 
disposing  of  these  royalties,  as  he  may  see 
fit,  as  in  the  matter  of  agreeing  upon  the  con- 
sideration which  shall  be  paid  to  falm  for 
a  lease,  tor  a  lawfol  purpose  and  term.  Con- 
gress has  seen  lit  to  place  the  Indian  upon 
his  own  responsibility ;  and  I  cannot  escape 
the  conviction  that  Congress  in  so  doing  in- 
tended that,  to  that  extent,  he  should  take 
his  place  as  a  <dti2en  of  the  United  States 
and'  of  the  stat^  together  with  all  other  dtl- 
zens  of  wbateva  race  or  color."  This  case 
was  appealed  to  the  United  States  Circuit 
Court  of  Appeals,  where,  on  BCay  28.  1912. 
in  an  opinion  by  Smith,  Circuit  Jndge^  the 
lower  court  was  affirmed.  United  States  ▼. 
Noble,  197  Fed.  202.  On  page  295  Judge 
Smith  said:  '^t  Is  true  that  at  the  time  of 
the  making  of  the  assignments  the  ores  were 
In  the  ground  and  part  of  the  real  estate; 
bat  the  leases  contemplated,  as  the  law  in 
authorizing  mining  leases  must  have  content- 
plated,  their  separation  from  the  real  estate, 
and  this  for  the  leases  were  clearly  legal. 
They  provided,  not  ft>r  taming  over  to  Bladc- 
bawk  5  per  cent  at  the  metal  mined,  bat 
that  the  party  of  the  second  part  Aould  pay 
to  the  party  of  the  first  part  a  sum  of  money 
equal  to  5  per  cent  of  the  market  value  of 
all  minerals.  It  was  the  sum  of  mon^  which 
was  assigned,  and  this  was  not  a  violation  of 
the  prohibition  of  alienation  for  25  years.'' 
This,  in  our  opinion  is  conclusive  on  us,  and 
BO  further  consideration  of  the  questions  In- 
volved is  necessary. 

It  therefore  f<^ow8  that  the  judgment  of 
the  district  court  holding  the  assignment  of 
royalty  valid,  should  be  affirmed,  and  In  ad< 
dltion  the  Judgment  should  be  amended  and 
enlarged  so  as  to  hold  the  lease  made  on 
August  7.  1908,  by  plaintiffs  In  error  to  de- 
fendant in  error,  and  wbldb  does  not  com- 
mence to  run  until  June  14,  1917,  and  which 
was  recorded  In  Book  4,  at  pages  278,  279.  In 
the  office  of  the  register  of  deeds  of  Ottawa 


county,  Okl,  on  Novonber  20,  1909.  null  and 
void,  and  canceled  of  record.  Costa  to  be 
equally  divided. 

FEB  CUBIAH.   Adopted  in  wholes 


STATE  ▼.  mniiRKsm 

(Criminal  Court  of  Appeals  of  Oklahoma.  Teb. 

1,  1013.) 

(ByUabua  hy  the  Court.) 

1.  CannNAL  Law  (|  763*)— Tbiajj— Advisiko 

ACQUnTAt. 

When  there  Is  proof  In  the  record  tending 
reasonably  to  sustain  the  allegations  of  the  in- 
formation, a  trial  court  has  no  right  to  advise 
the  jory  to  return  a  verdict  of  not  guilty,  and 
especially  is  this  true  when  there  has  been  no 
testimony  offered  on  the  part  ni  tiie  accuKd. 

[Ed.  Note.— For  other  cases,  see  Grindnal 
Law,  Cent  Dig.  If  1718, 1727-1780;  Dee.  Dig. 
I  75^*} 

2.  Rmbezzlbmbwt  (f  B*)— What  OoNsnmns 
— Intent  to  Rxtusn* 

When  a  person,  occupying  the  relation  of 
agent  to  principal,  comes  Into  possession  of 

funds  belonging  to  the  principal,  and  converts 
tbe  same  to  his  own  use,  without  the  knowledge 
or  consent  of  the  principal,  the  law  Implies  the 
fraudulent  intent  contemplated  by  the  statute; 
and  section  2612,  Comp.  Laws  1900,  flpecifically 
provides  that  the  fact  that  tbe  accused  intended 
to  restore  the  property  embealed  is  no  grounds 
for  defense  or  of  mitigation  of  punislunent 
unless  restored  before  complaint  or  Information 
is  filed. 

[Ed.  Note. — For  other  cases,  see  Eknbenle- 
ment  Gent  Dig.  |  8;  Dee.  Dig.  |  5.*] 

Appeal  from  IMstrlet  Court,  Major  County ; 
James  B.  CQlUson,  Judge 

Peter  F.  Daerksen  was  Indicted  for  em- 
bezzlement, and  on  acquittal  the  State  ap- 
peals on  question  reserved.  Omtentlon  of 
State  sustained. 

Smith  C.  Matson,  Asst  Atty.  Gen.,  and 
Abljah  Falrchlld,  Go.  Atty.,  of  Fairview,  for 
the  State.  John  V.  Roberts,  of  Fairview, 
and  Garber  ft  Kruse,  of  S^d,  for  defend- 
ant in  error. 

ARMSTBONG.  P.  J.  This  is  an  appeal 
by  the  state  on  a  question  reserved,  growing 
out  of  a  judgment  of  acquittal  entered  in  the 
district  court  of  Major  county  by  direction 
of  the  trial  court,  lii  a  case  wherein  the 
state-  of  Oklahoma  prosecuted  Peter  F. 
Ouerksen  on  a  charge  of  embezzlement 

Tbe  charging  part  of  the  information,  upon 
which  the  prosecution  was  based,  is  as  fol- 
lows: "That  the  said  Peter  F.  Duerksen. 
in  said  county  and  state,  on  or  about  the 
20th  day  of  August,  1910,  was  the  agent  of 
Hiram  S.  Aumlller  for  the  purpose  of  rent- 
ing and  receiving  the  rents  therefor  on  the 
following  tract  of  land  then  and  there  owned 
and  possessed  by  the  said  Hiram  AumlUer, 
to  wit,  the  S.  %  of  the  N.  W.  %  of  section 

3.  in  township  80  north, 'of  range  12  west 
I.  M.;  and  being  agent  as  aforesaid,  by 
virtue  of  his  said  employment  as  such  agoit 
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there  came  Into  the  care  and  control  of  blm 
(the  said  Peter  F.  Dnerksen).  for  and  on  ac- 
count of  the  said  Hiram  S.  Aomiller,  as 
roits  from  one  Philip  Wagner,  on  or  about 
the  said  29th  day  of  August,  1910,  the  sum 
of  |80^;  and  the  said  Peter  F.  Duerksent 
aforesaid,  ao  received  and  took  into  his  con- 
trol and  care  the  said  money  for  and  on  ac- 
count of  the  said  Hiram  3.  Anmlller,  and 
afterwards,  to  wit,  on  or  about  the  3d  day 
of  September,  1910,  at  and  In  said  conn^ 
and  state,  the  said  Peter  P.  Duerksen  did 
wlllfally,  unlawfully,  feloniously,  and  fraud- 
nlaitly  embezzle,  convert,  and  appropriate 
the  sam^  to  his  own  use,  and  not  In  the  due 
and  lawful  execution  of  the  said  trust  of 
Ills  (the  said  Peter  F.  Duerksen).  contrary 
to  the  form  of  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

The  statute  upon  which  this  prosecution 
was  founded  Is  as  follows:  "Embezzlement 
Is  the  fraudulent  appropriation  of  property 
by  a  person  to  whom  It  has  been  intrusted." 
Section  2609,  Gomp.  Laws  1909.  "If  any 
person  being  a  trustee,  banker,  merchant, 
broker,  attorney,  agent;  assignee  in  trust, 
executor,  administrator  or  collector,  or  be- 
ing otherwise  intrusted  with  or  having  in 
Us  control  property  fbr  the  use  of  any  oth- 
er peraon,  or  for  any  public  or  benevolent 
purpose,  fraudulently  appropriates  it  to  any 
use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trust,  or  secrets  it  with  a 
fraudulent  intent  to  appropriate  It  to  such 
uRe  or  purpose,  he  is  guilty  of  embezzle- 
ment" Section  2612,  Comp.  Laws  1909. 
"The  fact  that  the  accused  intended  to  re- 
store the  property  emb^led  is  no  ground 
of  defense,  or  of  mitigation  of  punishment. 
If  It  has  not  been  restored  t)efore  an  in- 
formation has  been  laid  before  a  magis- 
trate, charging  the  commlsEdon  of  the  of- 
fense."   Section  2618,  Comp.  Laws  1909. 

The  material  facts  upon  which  the  state 
relied  for  conviction,  as  disclosed  by  the 
proof  introduced  at  the  trial,  are  substan- 
tially as  follows:  The  prosecuting  witness, 
Blram  S.  Aumlller,  was  a  resident  of  the 
state  of  Kansas,  and  owned  the  qnarter 
section  of  land  In  Major  county,  OlcL.  de- 
scribed In  the  information.  He  had  given 
the  defendant  In  error,  Duerksen,  a  power 
of  attorney  to  r$nt  and  collect  the  rents  from 
such  land.  The  place  was  rented  by  him  to 
one  Philip  Wagner  for  the  year  1910.  In  the 
fall  of  ^at  year,  the  prosecuting  witness 
came  down  to  his  place  for  the  purpose  of 
settling  with  Duerksen  and  receiving  his 
rents.  There  were  about  |100  dne  liim  after 
commissions  were  paid.  Upon  this  occasion, 
the  prosecuting  witness  was  informed  by 
Ms  agent,  the  defendant  in  error,  that  he  bad 
collected  the  money,  but  had  used  it,  and  was 
not  able  to  pay  him  at  that  time,  but  would 
endeaTor  to  get  It  A  small  amount  of  mon- 
ey was  paid — about  flO.  In  April  follow- 
Ing,  the  prosecuting  witness  went  back  to 


Major  county  for  tbo  purpose  Off  collecting 
his  rent  This  time  the  defraidant  in  mot, 
Duerksen,  could  not  pay,  said  he  ou^t  to  be 
ashamed  to  ask  for  any  more  time,  but  that 
he  was  in  adverse  drcnmstancea  and  could 
not  pay  it  Said  that  he  wanted  to  borrow 
it,  and  would  be  glad  to  pay  int^est  on  it 
to  which  the  prosecuting  witness  would  not 
agree,  claiming  that  he  did  not  have  the 
money  to  loan,  and  tliat  he  needed  It  After 
repeated  efforts  to  collect  the  money,  proa- 
ecnting  witness  swore  out  a  complaint  against 
the  defendant  in  error  on  a  charge  of  em- 
bezzlement; and,  after  bis  arrest,  a  tender 
of  the  full  amount  claimed  was  made. 

[1]  At  the  close  of  Oie  state's  testimony, 
wlilch  made  out  a  complete  case  of  embezzle- 
ment under  the  statute^  the  court  gave  the 
following  Instruction  to  the  Jury:  "Gentle- 
men of  the  jnry,  at  this  time  the  court  in- 
forms yon  that  the  state  having  submitted 
its  testimony  In  this  case  and  rested,  the  de- 
fradant  her^  having  filed  his  motion  ask- 
ing the  court  to  direct  the  Jury  or  advise 
the  Jury  to  retire  to  your  room  and  return 
a  Terdict  of  not  guilty,  and  the  court,  having 
carefully  listened  to  the  testimony  and  beard 
ai^nnmkt  of  counsel  In  tbeir  presentation  of 
the  law,  is  of  the  opinion  that  there  Is  no 
evidence  In  this  case  warranting  you  in  find- 
ing that  a  crime  has  been  committed,  and 
advise  you  and  direct  yon  tliat  you  retire 
and  deliberate  upon  this  case,  and  I  advise 
you  to  return  a  verdict  of  not  guilty.  When 
you  have  retired  to  your  Jury  room,  it  will 
be  your  duty  to  select  one  of  your  number 
as  foreman;  and,  when  yot^have  agreed  up- 
on a  verdict,  your  bailiff  will  return  you  In- 
to court  A  blank  verdict  will  be  furnished 
you."  The  state  duly  ezc^ited  to  this  In- 
struction at  the  time. 

It  appears  that  the  trial  court  assumed 
the  position  that,  because  the  accused  had 
never  denied  that  be  teceived  the  money  and 
converted  It  to  his  own  use,  as  allied  In 
the  information  as  the  agent  of  the  prose- 
cuting witness,  and  repeatedly  promised  to 
pay  It  and  afterwards  tendered  it  to  him, 
the  state  failed  to  prove  fraud  and  other 
elements  necessary  to  constitute  embezzle- 
ment In  reaching  this  conclusion,  the  court 
was  in  error. 

[2]  When  one  converts  the  money  of  an- 
other to  his  own  use,  without  permission 
from  the  lawful  owner  thereof,  the  law  in- 
fers a  fraudulent  Intent,  and  punishes  the 
act  as  embezzlement  The  fact  Uiat  a  person 
never  concealed  the  taking  or  oonrerting  of 
the  money  received,  as  the  money  in  this 
case  vras,  and  promises  to  return  It;  does  not 
make  the  act  lawful  or  any  the  less  Mnbesade- 
ment  under  the  statute^  The  tzlal  court 
clearly  misunderstood  the  law  as  applied  to 
the  facts  in  this  record,  and  erroneously  ad- 
vised the  jury  to  return  a  verdict  of  not 
guilty.  A  conviction  and  punishment  should 
liare  followed  rattier  than  an  acquittal  from 
the  facta  before  va.  It  srery  person  la  Oiis 
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state,  who  occupies  a  confldenttal  relation- 
ship as  agent  to  oth^  persons,  should  be 
permitted  to  use  and  convert  the  money  of 
his  principal,  that  might  come  into  hia  hands, 
to  his  own  nse,  and  then  escape  puniah- 
ment  simply  because  he  admitted  ndng  the 
money  and  promised  to  pay  It  back,  the 
embezzlement  statute  had  just  as  well  be 
erased  from  the  books,  and  the  courts  ral- 
lied to  the  support  and  condon«nent  of  such 
coDdact  There  will  be  some  misappropria- 
tion of  trust  funds  with  a  rigid  enforcement 
of  the  law ;  and  when  such  Is  the  case,  the 
sooner  and  swifter  the  punishment,  the  bet-i 
ter  for  the  public  welfare.  This  court  de- 
clines to  approve  a  rule  which  places  a  pre- 
mium on  crookedness.  The  indiscreet  han- 
dling of  money  by  those  who,  by  reason  of 
a  confidential  relationship,  come  Into  posses- 
sion of  funds  of  another  and  appropriate 
the  same  to  their  own  use  la  not  to  be  toler- 
ated, and  the  guilty  permitted  to  escape  pun- 
ishment A  man  who  appropriates  to  bis 
own  use  the  funds  of  another,  received  in  a 
trust  capacity,  is  po  less  a  thief  under  the 
law  than  one  who  in  the  nif^ttlme  purloins 
his  money  or  other  personal  property  and 
sells  the  same  for  his  own  benefit.  Such  con- 
duct is  to  be  condenmed  rather  than  con- 
doned. The  action  of  the  trial  court  in  the 
case  at  bar  was  error  prejudicial  to  the 
rights  of  the  state.  The  contention  of  the 
county  attorney  at  the  trial  and  of  the  state 
on  appeal  is  sustained. 

DOTLB  and  rUEtMAN,  JJ.,  concur. 


METROPOLITAN  BLDG.  CO.  v.  KING 
CSOUNTY  et  aL 

(Supreme  Court  of  Washiuston.    Feb.  7. 
1913.) 

Taxation  Q  8^)— Dbouotioit  of  InoBBXEn- 
iraas. 

Where  a  leaseliold  interest  in  land  is  sub- 
ject to  an  indebtedness  exceeding  its  value,  it 
cannot  be  aaseBSed  for  taxation  at  its  value  if 
there  was  no  indebtedness,  but  its  value  is  to 
be  measured  both  by  its  burdens  and  Its  bene- 
flts. 

[Ed.  Kote.^For  other  eases,  see  Taxation, 
Cent  Dig.  |  600;  Dee.  Dig.  |  849.*] 

Bn  Banc  Appeal  from  Superior  Court 
King  County ;  King  Dykeman,  Judge. 

Action  by  the  Metropolitan  Building  Com- 
pany against  King  County  and  others.  From 
a  Judgment  the  county  appeals.  Affirmed. 

John  F.  Murphy  and  Robert  H.  Evans, 
both  of  Seattle,  tor  appellant  Douglas, 
Lane  &  Douglas  and  Kerr  &  McCord,  all  of 
Seattle,  for  respondent 

GOSE,  J.  This  la  an  appeal  from  a  judg- 
ment of  the  superior  court  of  King  county, 
modifying  an  assessment  upon  a  leas^old 
Interest  in  the  old  university  grounds  in  the 


dty  of  Seattl&  The  case  Is  not  a  stranger 
here.  See  Metropolitan  Building  Co.  v.  King 
County,  62  Wash.  409,  113  Pac.  U14,  Ann. 
Cas.  1912C,  943 ;  Id.,  64  Wash.  615,  117  Pac. 
495.  The  law  of  the  case  was  settled  upon 
the  first  appeaL  The  second  appeal  pre- 
sented snbstantially  the  same  facts  as  this 
appeal.  On  the  first  appeal  the  judgment 
reducing  the  assessment  on  the  leasebold  tor 
the  year  1809  from  $480,000  to  $96,000  was 
affirmed.  In  the  second  case  the  trial  court 
reduced  the  1910  assessment  from  $810,000  to 
$22S,000.  On  appeal  this  court  reduced  It  to 
$90,000.  The  assessor  valued  it  at  $2,000,000 
for  the  year  1911.  This  valuation  on  the 
adopted  basis  of  46  per  cent  gave  it  an  as- 
sessed valuation  6t  fOOCOOa  Despite  the 
protest  of  the  respondent,  the  board  of  eQual- 
Ization  oonflrmed  the  aimsBment'  The  case 
was  taken  to  the  superior  court  by  certiorari, 
where  the  valuation  was  reduced  to  $200,000, 
and  the  assessed  valuation  was  pUused  at 
$90.00a  nie  county  has  aroealed. 

The  lease  was  made  for  a  term  commenc* 
ing  February  1,  1907,  and  ouUng  Novembw 
1,  1964.  The  rent  reserved  la  $16,000  per  an* 
nnm  to  Smembet  1.  1912;  $40,000  per  an- 
num for  ttie  succeeding  10  years ;  $80,000  per 
annum  for  tlie  next  succeeding  10  years; 
$100,000  per  annum  for  the  next  succeeding 
10  years;  and  ^40,000  per  annum  for  the 
remainder  of  tbe  term,  aU  payable  quarterly 
in  advance.  When  the  lease  was  made,  the 
property  wab  many  feet  above  grade  and' un- 
improved. Up  to-  Mardi  1,  1911.  the  re- 
spondent had  issued  and  eold  Its  mortgage 
bonds  to  the  amount  of  $2,267,000.  Of  this 
sum  it  had  expended  $2,060,000  in  productive 
Improvements  and  $210,000  in  nonproductive 
Improvements,  consisting  of  grading  the  prop- 
erty and  the  street  paving,  sidewalks,  water 
mains,  sewer  and  gas  mains,  light  heat  pow- 
er, etc.  In  giving  the  figures  we  have  used 
round  numbers.  Both  the  fee  and  the  Im- 
provements belong  to  the  state.  The  gross 
income  from  March  1, 1910,  to  March  1, 1011, 
was  $329,000.  The  gross  expenses,  not  in- 
cluding taxes,  during  the  same  period,  was 
$341,000. 

Tbe  testimony  shows  that  the  leasebold 
measured  by  its  burdens  and  benefits  has  no 
real  market  value,  but  that  relieved  of  Its 
burdens  and  measured  only  by  its  benefits 
It  is  of  lai^e  value.  Counsel  for  the  appel- 
lant framed  his  hypothetical  questions  so  as 
to  ask  tbe  witnesses  "to  assume  that  there  is 
no  Indebtedness  against  it"  meaning  the 
leasehold  Interest  The  assumption  belles  the 
facts.  As  we  have  stated,  the  state  owns 
both  tbe  fee  and  the  improvements  subject 
only  to  tbe  right  of  user  in  the  respondrat 
Tbe  leasebold  is  burdened  by  a  debt  exeeed- 
lug  the  value  placed  upon  the  lease  by  most 
of  tbe  witnesses.  A  purchaser  of  the  lease 
would  necessarily  stand  In  the  shoes  of  tbe 
respondent  He  would  take  what  it  has  with 
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all  its,  burdens,  no  more  and  no  less.  We 
bad  supposed  that*  the  former  appeals  fixed 
tbe  standard  of  estimating  the  value.  In  the 
first  appeal  we  said  that  the  value  of  the 
leasehold  interest  Is  its  actual  value  In  mon- 
ey on  the  date  of  the  assessment,  and  "the 
value  of  tbe  term  is  fixed  with  reference  to 
present  as  well  as  prospective  conditions; 
not  speculative,  but  actual;  or,  to  state  tbe 
proposition  more  aptly,  Its  value  in  money 
to  one  who  desires  to  sell  but  who  Is  under 
no  necessity  of  selling,  and  to  one  who  Is 
desirous  of  buylug  but  is  under  no  compul- 
sion to  do  so."  In  the  second  appeal  we 
said:  "While  it  Is  true  that  appellant  has 
paid  a  considerable  sum  for  tbe  leaiie,  has 
made  valuable  Improveuieuts,  has  Issued 
bonds  In  the  sum  of  $1,844,000,  and  hopes  to 
realize  at  some  time  In  the  future  a  profit 
on  Its  Investment,  it  indisputably  appears 
that  at  the  present  time  appellant  Is  Incur- 
ring a  heavy  loss  which  is  constantly  In- 
creasing, and  that  Its  entire  enterprise  may 
and  probably  will  prove  a  financial  failure 
unless  growth  of  the  city,  improvement  In 
the  immediate  locality,  and  material  advance- 
ment In  rental  values  cause  the  lease  to  ap- 
preciate in  value.  Should  such  an  apprecia- 
tion occur,  an  Increased  assessed  valuation 
may  be  then  legitimately  imposed  for  the 
purposes  of  taxation."  The  last  words  quot- 
ed were  prophetic.  The  situation  has  not 
<-banged.  The  law  of  common  honesty  ap- 
plies to  the  taxing  power  with  the  same 
force  that  it  applies  to  'an  IndlvlduaL  To 
approve  the  equalized  value  would  be  virtual 
spoliation.  We  say  here,  as  we  have  said 
before,  that  the  value  of  the  leas^old  Inter- 
est is  to  be  measured  botb  by  its  burdens  and 
Its  benefits.  It  cannot  be  otherwise.  A  pur- 
cbaser  would  necessarily  take  It  cum  onere. 
The  Judgment  Is  affirmed. 

CROW,  0.  J.,  and  CHADWICK,  MOUKT, 
PARKBB,  ELLIS,  MORRIS,  and  MAIN.  JJ^ 
concur. 


In  re  TWENTT-SECOND  AVE.  SOUTH- 
WEST. 

CITX  OF  SEATTLE  v.  MOELLER. 

(Supreme  Court  of  Washington.    Feb.  18, 

1913.) 

1.  Highways  ({  1*)— FuscmPTZoir— Bsssir- 

TZALS. 

To  esubllsh  a  highway  by  preacription, 
the  public  use  must  be  general,  uninterrupted, 
and  coDtinuoUB  for  10  years  under  a  claim  of 
right. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  1,  2;  Dec  Dig.  {  1.*] 

2.  Highways  (I  6*)— Pbbsckiptioh  — Iktbb- 

BUPTION  OF  USE. 

Where,  before  a  strip  of  land  had  become 

a  highway  by  prescription,  the  owner  placed 
fences  across  It,  with  gates  therein  for  the 
public  to  pass  through,  and  posted  Dotices  de- 
cOarhig  it  to  be  private  property,  the  immature 


prescriptive  right  was  destrcmd,  since  any 
unambiguous  act  evidoieing  uie  owner's  in- 
tention to  exclude  the  pubUe  from  the  unin* 
termpted  use  of  the  ughway  destroys  sadi 

right 

[Ed.  Note.— For  other  cases,  see  Qghways, 
Cent.  Dig.  SI  8,  9;  Dec.  Dig.  |  6.*] 

8.  Estoppel  (|  68*)— Exisrancs  or  High- 
way—PsnnoN  TO  Vaoate. 

A  petition  to  the  county  commissioners 
for  tbe  vacation  of  certain  portions  of  a  high- 
way did  not  estop  one  of  the  petitioners  to 
deny  that  one  of  audi  portions  was  a  public 
highway,  or  to  assert  his  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Estoppek 
Gent  Dig.  H  165-169;  Dec.  Dig.  1  6&*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Proceeding  by  the  City  of  Seattle  against 
William  Moeller  for  the  Improvement  of 
Twenty-Second  Avenue  Southwest,  in  the 
City  of  Seattle.  From  a  Judgment  setting 
aside  the  assessment  roll,  ftm  dty  appeals. 
Affirmed. 

Jas.  B.  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  appellant  BoatwldE  St  Steele^ 
of  Seattle,  tor  respondent' 

BIAIN,  J.  This  is  an  appeal  by  the  dty  of 
Seattle  from  a  Judgment  of  the  8ap«lor 
court  of  King  county,  setting  aside  an  assess- 
meait  toU  for  local  improvemoit  diatrlct  No. 
2497,  for  the  improvement  of  Twai^-SeoonA 
avenue  southwest  Tbe  property  within  the 
confines  of  tbe  district  Is  owned  WlUlam 
Mo^Uer,  tbe  Cory^  Invertment  Company, 
a  corporation,  and  the  Westerman  Iron 
Worics,  a  corporation.  There  was  aempted 
and  excepted  from  the  assessment  roll  a 
strip  of  land  60  feet  wide  extending  across 
the  entire  width  of  the  district  The  sole 
question  Involved  In  this  appeal  Is  whether 
this  60-fbot  strip  Is  private  propertr  or  a 
public  highway. 

Some  time  during  the  year  1875,  certain 
persons  living  in  prcnctmi^  to  the  property 
now  confined  within  the  limits  of  the 
assessment  district,  and  others  living  more 
rwiote  therefirom,  desired  that  a  comity 
road  be  laid  out  and  established,  starting 
from  a  certain  fir  tree  located  on  what  la 
known  as  AlU  Point,  and  extending  by  a 
somewhat  drcnltons  nmte  in  a  general 
Boutheastwly  direction  toward  the  tboi 
suburb  of  the  dty  of  SeatUe,  known  as 
Georgetown.  To  this  end  a  petition  was  pre- 
pared and  presented  to  the  board  of  oonnty 
commlaslouers  of  the  county  of  King,  re- 
questing that  road  No.  61  be  laid  out  and 
established  over  the  route  Indicated.  TtB 
counQr  commlsslotters  took  no  steps  to  ae- 
quire  title  to  the  property  ctva  whldli  tbe 
proposed  highway  should  pasi^  elflm  by  a 
condemnation  proceefflng  or  rec^vlng 
conveyances  thereftjr.  At  least  as  to  that 
portion  of  road  No.  51  Involved  In  this  pro- 
ceeding, nothing  further  appears  to  have  been 
done  until  tbe  fall  of  the  year  1895,  when  it 
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Wfts  opened  fbr  traffic;  and  from  tbat  time 
until  AagnBti  1904,  more  or  less  traffic 
passed  over  that  irartlon  of  the  roate  of  the 
proposed  highway  which  Is  Involved  In  this 
proceeding.  Angnst  12, 1904,  the  respondent, 
William  Hoeller,  porcbaBed  property  which 
he  now  owns  within  the  district,  and  Imme- 
diately thereafter  began  the  erection  of  a 
honse  th^eon,  which  stood  in  the  path  of  the 
highway;  and  he  also  erected,  or  caused 
to  be  erected,  fences  across  the  proposed 
highway,  permitting  the  pnbUc,  bowever,  to 
pass  through  by  means  of  gates.  During 
the  earlier  part  of  the  year  1904,  notices  had 
been  posted  upon  the  property  in  question, 
which  declared  it  to  be  private  property. 
On  March  17,  1906,  the  respondent,  Moeller, 
togetbw  with  a  number  of  oth&e  persons 
owning  property  In  the  vicinity,  and  certain 
persons  who  were  not  property  owners  there- 
in, petitioned  the  county  commissioners  for 
the  vacation  of  certain  portions  of  proposed 
road  No.  SI,  Including  that  portion  Involved 
In  this  proceeding.  The  petition  was  denied. 

During  the  year  1007,  the  boundaries  of 
the  dty  of  Seattle  were  extended  so  as  to 
Include  the  property  now  within  assessment 
district  No.  2407.  The  strip  of  land  exempted 
from  assessment  by  the  assessment  roll  Is 
that  over  which  proposed  road  No.  51  passed. 
This  60-foot  strip  baa  eontlnnonsly  been  as- 
sessed for  general  taxes;  and  such  taxes 
have  been  paid.  It  has  also  been  assessed 
by  the  of  Seattle,  a  number  of  times,  for 
certain  local  improvements. 

In  the  trial  court,  the  parties  to  this  pro- 
ceeding entered  Into  a  stipulation  by  which 
the  Issues  submitted  to  that  court  were  con- 
fined to  one  question,  and  that  Is  as  to  wheth- 
er or  not  the  60-foot  strip  within  the  assess- 
ment district,  which  was  exempted  from  the 
assessment,  is  a  street  or  highway,  or  private 
property.  That  portion  of  the  stipulation 
which  is  jwrtlnent  to  the  Inquiry  here  Is  as 
follows :  "It  is  further  stipulated  and  agreed 
that,  If  It  be  established  by  the  city  of  Seattle, 
ni>on  the  trial  of  this  cause,  that  the  said  60- 
foot  strip  of  land  omitted  from  said  assess- 
ment roll  Is  a  public  highway  and  thorough- 
fare, then  the  assessment  roll  shall  be  con- 
flrmed ;  but  If  the  dty  of  Seattle  shall  fail  to 
establish  the  said  60-foot  strip  of  land  as  a 
public  highway  and  thoroughfare,  then  said 
HBcaamqit  roll  shall  be  set  aside  and  returned 
to  the  proper  authorities  of  the  ci^  of  Seattle^ 
to  be  recast  In  accordance  with  the  direction 
of  the  court,  to  Include  ther^n  the  said  60-foot 
strip,  or  sndi  portion  thereof  as  shall  not  be 
established  as  public  highway  or  thorough- 
fare." The  trial  court  found  It  to  be  private 
property,  and  directed  that  the  assessment 
roll  be  recast.  The  city  appeals. 

[1]  The  ai^>eUanf8  first  contention  is  that 
the  60-foot  strip  of  land  in  question  became 
a  public  highway  by  general,  uninterrupted, 
and  continuoua  public  use.  In  order  to 
estabUsh  a  highway  by  prescription,  it  Is 
necessary  that  Qie  public  use  most  be  genanl. 


unintermpted,  and  continuous  for  a  period  of 
10  years  under  a  daim  of  right  This  court, 
in  Shell  v.  Poulson,  23  Wash.  036,  63  Pae.  201, 
states  the  prlndple  In  these  words:  "To  es- 
tablish a  highway  by  prescription,  there 
must  be  an  actual  public  use,  genial,  unin- 
terrupted, and  continuous,  for  10  years  under 
claim  of  right" 

[2]  The  uudlspntad  facta  In  this  case  are 
that  the  public  use  of  the  60-foot  strip  in 
question  began  during  the  fall  of  the  year 
189S,  and  was  interrupted  during  the  month 
of  August  1904,  provided  the  pladng  of  the 
f^ces  across  the  60-foot  strip,  with  gates 
placed  therein  for  the  public  to  pass  through, 
and  the  posting  of  notices  declaring  it  to  be 
private  property',  are  suffident  to  arrest  the 
running  of  the  prescriptive  right  On  this 
question  the  law  ai^ears  to  be  that  any 
unamblglous  act  by  the  owner,  which  evl- 
dencea  his  intention  to  exclude  the  public 
from  the  unlnterupted  use  of  the  highway, 
destroys  the  immature  prescriptive  right 
Jones  V.  Davis,  35  Wis.  380;  Shellhouse  v. 
State,  110  Ind.  SIO,  11  N.  R  484.  In  BheU- 
house  v.  State  there  Is  found  this  paragraph: 
"A  highway,  from  Its  very  nature,  must  be 
open  to  the  public  use  day  and  night  and 
any  unambiguous  act  by  the  owner,  such  as 
erecting  gates  or  bars  over  the  highway, 
which  evidences  his  Intention  to  exclude 
the  public  from  the  uninterrupted  use  ot 
the  highway,  destroys  the  prescriptive  right 
unless  It  had  fully  matured  before  It  was 
Intermpted."  We  think  that  the  posting  of 
notices  and  tlie  erection  of  the  fences  and 
gatee  by  the  respondent  Moeller,  destroyed 
the  prescriptive  right  In  the  60-foot  strip  In 
question,  for  the  reason  that  such  right 
bad  not  fully  matured  when  the  intention  to 
exclude  the  public  from  the  uninterrupted 
use  of  that  portion  of  the  highway  was  man- 
ifested. 

[3]  The  appellant  also  contends  that  the 
respondent  Moeller,  Is  estopped  from  assert 
ing  that  tJie  60-foot  strip  is  not  a  public 
highway,  by  reason  of  the  petition  which 
be  and  others  filed  with  the  county  commis- 
sioners on  the  17th  day  of  March,  1905, 
praying  that  this  strip,  together  with  other 
portions  of  the  highway,  be  vacated.  We 
have  examined  this  petition  with  care,  and 
find  nothing  in  It  to  Justly  such  a  conclusion. 
The  necessary  elements  of  an  estoppel  are 
not  preset  The  appellant  in  Its  brief  cites 
no  authority  in  support  of  this  contention; 
and,  by  an  Independent  investigation,  we 
have  discovered  none.  The  appellant  In  Its 
brief  argues  at  length  and  dtes  numerous 
authorities  to  the  effect  that  a  highway, 
once  established,  cannot  be  vacated,  except 
in  the  manner  provided  by  statute.  The 
vice  in  argument,  as  applied  to  the  pree- 
ent  case,  la  that  it  aaanmes  a  fact  which  the 
undisputed  evidoce  in  the  record  negatives. 
This  ai^moit  is  based  on  the  assumption 
that  a  highway  had  become  fully  established 
by  prescriptive  right  while  the  facta  are 
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that  the  prescrlptlTe  right  was  arrested  be- 
fore It  matured. 
The  Judgment  Is  affirmed. 

'  MOUNT,  ELLIS,  MOBBIS,  and  FULLER- 
TON,  JJ.,  concur. 


SCOTT  T.  GUIBERSON. 

(Supreme  Court  of  WaBhiuston.    Feb.  1« 

1913.) 

1.  HouxsTEAD  (I  187*) —Judicial  Saus  — 
OONFiBUATiON— Matters  Detebmined. 

Under  Rem.  &  BoL  Code,  §  591,  provid- 
Ing  that  the  only  objectioas  to  be  considered 
upon  the  confirmation  of  a  judicial  sale  are 
such  as  go  to  the  regularity  ta  the  proceeding, 
and  since  the  ingairy  upon  confirmation  is  in 
a  sense  collBteral,  and  may  InvolTe  the  rights 
of  third  parties  who  are  not  before  the  court, 
a  homestead  cannot  be  adjudicated,  on  motion 
to  conflrm,  in  unoccupied  land  on  a  mere  dec- 
laration of  intention;  the  hearing  on  confirma- 
tion not  being  to  try  title,  but  being  limited 
to  the  objects  covered  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  S  356;  Dec  Dig.  1 187.*] 

2.  JuDioiAi,  fiALsa  <S  31*)— Confirmation. 

An  irregularity  rendering  a  judgment  TOid 
does  not  require  the  court  to  refuse  to  con- 
firm a  judicial  sale,  which  in  itself  is  regular. 

[Ed.  Note.~For  other  cases,  see  Judicial 
Sales.  CeoL  Dig.  H  59-67;  Dec  Dig.  i  SL*] 

3.  Homestead  ({  200*)— AFFB&iSBicnTT-^n- 

DiciAL  Sales. 

Laws  1805,  c  64,  |  9  et  seq.,  relating  to 
appraisement,  cover  only  those  cases  where  an 
execution  is  levied  upon  an  existing  homestead, 
and  do  not  require  an  appraisement  where  no 
homestead  was  asserted  or  in  existence  at 
the  time  of  the  levy,  and  no  declaration  of  in- 
tention bad  then  been  filed;  the  object  of  such 
statute  being  to  provide  for  a  levy  upon  the 
excess  value  of  property  claimed  to  be  exempt, 
and  not  to  try  title. 

TEA.  Note. — For  other  eases,  see  Homestead, 
Cent  Dig.  H  372-877;  Dec.  Dig.  S  200.*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  B.  Yakej, 
Judge. 

Action  by  John  H.  Scott  against  C.  H. 
Gulberson.  From  an  order  couflrmiug  an 
execution  sale  under  a  Judgment  for  plain- 
tiff, defendant  appeals.  Appeal  dismissed, 
and  Judgment  affirmed. 

Edwin  F.  Masterson,  of  Tacoma,  and  Allen 
Weir,  of  Olympta,  for  an>dlanL  Thomas  M. 
Vai»»  and  Harry  U  Parr,  both  of  Olympia, 
for  respondent 

CHADWICE,  J.  Plaintiff,  Scott,  eecaied 
a  judgment  against  the  defendant^  Gulber- 
son. Thereafter  Gulberson  came  Into  a  de- 
rlm  of  some  Teal  inoperty  situate  in  Pierce 
county.  Execution  was  levied  upon  this 
properly,  which  was  wild,  tmoccnpled,  and 
unlndoaed.  Thereupon  defendant  filed  a  dec- 
laration of  homestead,  saying:  •<•  •  « 
Said  luid  la  at  the  present  time  in  a  wild 
and  nncuItlTated  oondiUoD,  and  there  are  no 
buildings  of  any  charactOT  on  said  land;  that 
as  rapidly  as  my  means  will  permit  I  am 


placing  said  land  under  cultivation,  and  in- 
tend to  erect  thereon  a  residence  suitable 
for  the  occupancy  of  myself  and  family; 
*  *  *  that  It  Is  my  Intention  to  use  and 
claim  the  said  lot  of  land  and  premises 
above  described,  together  with  the  dwelling 
house  to  be  erected  thereon,  and  Its  appur- 
tenauces,  as  a  homestead."  The  sheriff  of 
Pierce  county  proceeded  to  and  did  sell  the 
property,  whereupon  defendant  objected  to 
the  confirmation  of  the  sale. 

The  Issue  presented  upon  conflnnation  was 
whether  a  homestead  can  be  claimed  in  un- 
occupied land  by  a  mere  declaration  of  In- 
tention. It  has  been  held  in  Krutz  r.  Batts, 
18  Wash.  460,  51  Pac.  1054,  Harding  v.  AtL 
Trust  Co.,  26  Wash.  636,  67  Pac  222,  Lewis 
V.  Mauerman,  35  Wash.  156,  76  Pac.  737,  and 
Boothe  V.  Summit  Coal  Mining  Co.,  60  Wash. 
610,  110  Pac.  536,  that  the  conflnnation  of 
an  execution  sale  of  realty,  after  It  has  been 
claimed  as  exempt  as  the  homestead  of  the 
judgment  debtor,  Is  not  an  adjudication  up- 
on the  question  of  the  homestead  claim,  nor 
does  It  conclude  the  right  to  question  the 
sale  upon  collateral  attaclz,  for  the  reason 
that  the  only  question  that  c&n  be  determin- 
ed under  the  statute  Is  the  regularity  of  the 
proceedings  leading  up  to  and  including  the 
sale.  Plaintiff  accordingly  asks  for  an  order 
of  dismissal  and  affirmation  of  the  judgment 
of  the  lower  court  On  the  other  band,  de> 
fendant  insists  that  we  have  held.  In  Waldron 
V.  Khieth,  41  Wash.  459,  84  Pac  16,  lU  Am. 
St  Rep.  1022,  that  the  right  of  homestead 
may  be  adjudicated  upon  confirmation;  that 
an  appeal  may  be  talcen  from  the  order  of 
confirmation;  and  that  we  wUl  go  beyond 
the  r^larlty  of  the  proceedings  and  inqnire 
into  the  title  to  the  property.  We  confess  to 
some  confusion  In  reconcUlhg  this  case  with 
our  earlier  decdslons  and  the  later  case  of 
Boothe  r.  Summit  Coal  Mining  Go.  The 
Judgments  being  valid.  It  Is  not  made  clear 
why  there  should  be  an  appeal  In  one  case 
and  not  In  the  others ;  consequently  we  shall 
inqnire  briefly  into  the  underlying  principle 
governing  eases  of  this  kind. 

[1]  There  are  very  substantial  reasons  why 
the  cases  first  referred  to  should  be  adhered 
to.  The  first  and  most  Important  Is  that 
the  li^slatnre,  with  seeming  design,  has 
said  that  the  only  objections  to  be  considered 
upon  the  confirmation  are  such  as  go  to  the 
regularity  of  the  proceeding.  Bean.  *  BaL 
Code^  I  601.  There  can  be  no  doubt  of  the 
constmctlon  pnt  opoa  the  statute  In  the 
Kmtz  Case,  for  the  court  la  directed  to  oon- 
flnn  the  sale,  notwithstanding  ojectlona  that 
do  not  go  to  tile  regularity  of  -the  proceed- 
Ing;  and  further  that,  if  tbe  pTDoeedtng  la 
irregular,  the  court  la  directed  to  disallow 
the  motion  and  direct  the  property  to  be  re- 
sold. Tlie  statute  describes  the  duty  of  the 
court  in  the  particular  pvooeedliig.  AgaUi, 
the  inquiry  upon  craifirmation  la  In  a  senae 
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ooUataral,  and  may  Inrolve  fiie  rigbta  of 
third  pardeB  who  are  not  before  tlie  court 
This  being  true,  it  has  been  held,  with  one 
accord,  that  the  sale  of  a  homestead  passes 
neither  title  nor  the  right  of  possession  (21 
Ore.  631);  and  this  1b  the  logic  of  our  own 
cases,  when  It  Is  said  that  the  homestead 
claimant  is  not  condnded  of  his  right  by  the 
order  of  confirmation.  Neither  has  any  pro- 
cedure been  devised  by  the  Legislature.  A 
court  Is  at  a  loss  to  know  whether  to  proceed 
to  hear  the  contention  upon  affidavits,  or  to 
frame  an  issue  and  take  testimony  on  the  law 
or  equity  side  of  the  court  The  futiUty  of 
proceeding  to  the  conclusion  of  either  party, 
or  going  beyond  the  statute,  is  well  illustrat- 
ed by  the  record  in  this  case.  We  have  here 
only  a  claim  of  homestead  in  wild,  unoc- 
cupied land.  The  claimant  says  he  intends 
to  make  It  his  home.  This  may  be  true;  but 
should  be  be  permitted  to  condude  the  right 
of  his  adversary  upon  such  a  showing?  Must 
there  not  be  some  evidence  to  sustain  the 
declaration;  some  showing  of  a  movement 
tosrard  the  land  claimed  as  a  homestead? 
The  court  should  not  bind  the  parties  upon 
such  a  record,  since  it  may  be  that,  by  the 
time  the  question  can  be  beard  in  a  proper 
proceeding,  the  avowed  intention  may  be 
abandoned ;  for  unquestionably,  If  we  are  to 
sustain  defendant's  contention  that  the 
homestead  may  be  eloigned  by  a  declaration 
of  Intention,  we  should  also  hold  that  the 
land  must  be  occupied  within  a  reasonable 
time  thereafter.  To  hold  to  the  theories  ad- 
vanced by  the  defendant  would  be  to  declare 
a  rule  which  would  allow  a  stranger  to  the 
record  to  appear  and  resist  confirmation  and, 
upon  hearing,  to  set  up  an  Independent  title 
and  demand  a  final  adjudication.  More 
might  be  said;  but  this  la  enough  to  excite 
an  appreciation  of  the  reason  for  the  rule 
that  hearings  on  confirmation  are  not  for  the 
purpose  of  trying  title,  but  are  limited  to  the 
objects  covered  by  the  statute. 

The  Waldron  Case  seems  to  have  proceed- 
ed upon  the  theory  that  the  right  to  be  heard 
could  not  be  abridged  as  to  either  time  or 
place.  This  Is  unsound,  for  remedies  are 
wholly  with  the  Legislature  and,  In  so  far 
as  the  rights  of  defendant  are  concerned, 
they  have  not  been  denied.  The  Waldron 
Case  porporta  to  be  based  upon  Field  t. 
Grelner,  11  Wash.  8,  89  Pa&  259.  and  Whit- 
worth  T.  McKee^  32  Wash.  83,  72  Pac.  1046. 
In  the  Field  Gaae  the  question  b^ore  us  was 
not  argued  in  the  briefs;  nor  does  It  seem 
to  have  been  reflected  on  by  the  court  How- 
erer*  admitting  that  the  question  was  decid- 
ed, and  that  the  case  Is  In  point,  It  cannot 
stand  as  an  anthorltgr  in  the  light  of  the 
later  cases.  The  Whltworth  Case  was  an  in- 
dependent action.  The  court  held,  and  prop- 
erly so,  that,  notwithstanding  ctrnflrmatlon, 
the  sale  <^  a  homestead  was  void.  Oar  ques- 
tion was  not  involved  or  discussed.  As  said 
In  the  Wtaldron  Caee^  If  the  homestead  is 


sold,  it  Is  a  Told  sale;  hat  It  does  not  fol- 
low that  the  courts  can  resort  to  the  gen- 
eral principles  of  equity,  or  try  collateral 
questions  of  law,  under  a  statute  which  says 
that,  notwiUistandlng  any  objections,  the 
court  s^shall  allow  the  order  confirming  the 
sale  If  the  proceedings  are  regular — that  is, 
in  keeping  and  in  line  with  the  procedure  In 
like  cases.  The  confusion  In  our  cases  comes 
from  a  failure  to  dUferaitiate  between  a 
judgment  and  sale. 

[2]  If  the  Judgment  Is  void,  the  court 
might  as  suggested  in  Eruts  v.  Batts,  refuse 
a  confirmation — that  is,  an  irregularity  in 
the  proceeding — but  the  sale  may  be  regular 
and  subject  to  confirmation,  although  even- 
tually held  to  be  void.  This  is  the  meaning 
of  the  Boothe  Case,  wherein  It  is  said  that 
an  order  of  confirmation  can  "be  successfully 
resisted  where  it  was  made  to  appear  that 
the  order  of  sale  on  Which  it  Is  based  was 
void — this  on  the  principle  that  a  void  order 
or  judgmoit  may  be  questioned  at  any  time 
— but  the  cases  first  cited  [being  the  Krutz 
and  other  cases]  still  stand  as  authority  to 
tile  effect  that  a  valid  or  voidable  order  of 
sale  cannot  be  questioned  on  an  appeal  from 
the  order  of  confirmation."  This  Is  the  final 
expression  of  this  court;  and  it  unquestion- 
ably states  the  law.  Mr.  Freeman,  in  his 
valuable  work  on  Executions,  concludes  as 
we  do,  saying:  "Whether  the  exemption  of 
the  property  Is  a  proper  subject  of  consid- 
eration upon  motion  to  confirm  an  execution 
sale  is  a  question  which  has  been  but  In- 
frequently considered.  If  a  sale  may  be  re- 
fused confirmation  on  the  ground  that  the 
property  sold  was  exempt  therefrom,  the 
granting  of  an  order  of  confirmation  might 
Involve  an  adjudication,  actual  or  presumed, 
that  the  property  sold  was  not  exempt  from 
such  sale.  We  think  the  better  opinion  is 
that  the  right  of  exemption,  where  claimed, 
should  be  left  for  determination  in  some  sub- 
sequent action  to  recover  the  property  sold, 
or  to  otherwise  determine  its  title,  and  hence 
that  the  confirmation  of  the  sale  of  real 
property  does  not  estop  Its  owner  from  con- 
tending, in  a  subsequent  action,  that  it  con- 
stituted a  homestead,  and  was  therefore  not 
subject  to  execution  sale."  Freeman  on  Ex- 
ecutions (3d  Ed.)  I  311. 

[3]  The  point  la  made  that,  there  being  no 
showing  of  an  aiq;»ralsement  of  the  home- 
stead, it  Is  such  an  irregularity  as  will  avoid 
the  sale.  The  statute  covering  appraisement 
(Laws  1885,  p.  109,  f  9  et  seq.)  covers  only 
those  cases  whm  an  execution  is  levied  up- 
on an  existing  homestead,  the  value  of  which 
may  be  contested  by  the  execution  creditor. 
Here  there  was  no  homestead  asserted  or  in 
existence  at  the  time  of  tiie  levy,  nor  had, 
the  declaration  of  intention  been  filed.  The 
executiw  was  regular,  and  the  land  subject 
-to  levy.  There  was  no  Irregularity.  The 
object  of  the  act  of  1805  was  not  to  try  ti- 
tle^ but  to  provide  for  a  levy  upon  the  excess 
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value  of  property  claimed  as  exempt;  the 
exemption  being  admitted.  This  qnestion 
may  occur  later;  but  It  Is  not  before  us  now. 

For  these  reasons,  the  appeal  is  dismissed* 
and  the  Judgment  of  the  lower  court  Is  af- 
flrmed. 

MAIN,  PASKEB,  MOUNT,  and  OOSB, 
JJ^  OMDCOr. 


QADNTT  T.  CHEHALIS  COUNTI. 

(Sopreme  Oonrt  of  WaBhingt<UL   Feb.  13, 

1913.) 

Coiimt.ois  <|  196*)— CoKsnucxiOH— Abobi- 

TECT'e  COHTRiCT— "BOILWHO." 

"The  building"  in  a  contract  of  count? 
commiBsiooers  with  ao  architect  to  draw  plans 
for  a  conrthouie,  providing  that*  if  contract 
for  building  be  not  let,  the  architect  shall  re- 
ceive fl,000  only  for  jUtam  and  speclficationB, 
eame  to  be  applied  aa  part  payment  in  the 
event  of  "the  building"  going  ahead  at  some 
future  time,  refers  to  the  buildinK  to  be  erect- 
ed  according  to  such  architect's  plans;  so  that 
he  Is  entitled  to  no  compensation  further  tban 
the  $1,000,  the  courthouse  having  been  cod- 
Btructed  according  to  plana  sabaeqaently  made 
by  another. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Coit  Dig.  H  856-S60;  Dec  Dig.  {  196." 

F<»  other  definitions,  see  Words  and  Phras- 
esr  TOL  1,  pp.  889-892;  ToL  8,  p.  7698.] 

Departmait2.  A^Teal  fr(»n  Soperlor  Court, 
Ghehalls  Goanty ;  Ben  Sbeeks,  Judge. 

Action  by  Newton  C.  Qauntt  against  Che- 
halls  County,  by  its  Board  of  County  Com- 
mlsaloneia.  Judgment  for  defendant,  and 
phUntiff  appeals.  Affirmed. 

W.  H.  Abel,  Arthur  I.  Moulton,  both  of 
Portland,  and  T.  H.  McKay,  of  Aberdeen, 
for  appellant  Wm.  B.  Campbell,  of  Ho- 
qulam,  and  J.  E.  Stewart,  of  Aberdeen,  for 
reqtoi^^it 

MAIN,  J.  TbiB  ia  an  action  on  a  contract 
to  recover  money  alleged  to  be  owing,  due, 
and  unpaid.  On  November  13,  1906,  Oauntt, 
the  appellant,  entered  into  a  written  contract 
with  the  respondent,  the  board  of  commis- 
sioners of  Chehalls  county.  Under  this  con- 
tract, the  appellant  was  to  prepare  plana 
and  specifications  for  a  courthouse  building, 
to  be  erected  at  Montesono,  Wash.,  and  de- 
liver them  to  the  respondent  on  December 
3,  1906.  On  or  prior  to  this  date  the  plans 
and  specifications  were  prepared  and  deliv- 
ered as  required  by  the  contract.  At  the 
time  of  their  delivery  the  respondent  paid 
to  the  appellant  the  sum  of  $1,000,  and  by 
resolution  declared  Its  Intention  of  taking  no 
further  immediate  action  relative  to  the  erec- 
tion of  the  building.  The  compensation  of 
the  appellant  as  specUled  in  the  contract  was 
to  be  2%  per  cent  of  the  cost  of  the  pro- 
posed building  for  the  plans  and  specifica- 
tions, and  2^  per  cent  additional  for  super- 
vising the  erection  thereof,  the  total  cost  of 
which  was  not  to  exceed  the  sum  of  $100,000. 


That  portion  of  the  contract  the  eoustractlon 
of  which  is  Involved  in  this  proceeding  Is  as 
follows:  "It  Is  understood  and  agreed  by 
both  parties  to  this  contract  that,  should  con- 
tract for  building  not  be  let,  then  the  party 
of  second  part  Is  to  rec^re  the  sum  of  one 
thousand  dollars  ($1,000.00)  only  for  plana 
and  spe<^flcatlona,  same  to  be  applied  as  part 
payment  In  the  erent  of  the  building  going 
ahead  at  some  future  time."  On  April  6, 
1909,  the  respondent  advertised  for  plans  and 
specifications  for  a  modern  fireproof  court- 
house building.  In  response  to  such  ad- 
vertisement, and  on  May  3.  1909,  the  appel- 
lant, one  Watson  Vernon,  and  a  nnmber  of 
other  architects  submitted  plans  and  speci- 
fications. On  July  6,  1009,  the  plans  and 
specifications  submitted  by  Vernon  were  ac- 
cepted, and,  pursuant  to  these  plana,  a  court- 
house was  subsequently  erected,  the  contract 
therefor  being  let  on  November  6, 1909.  Sub- 
sequent to  the  completion  of  the  bnlidlng  ac- 
cording to  the  Vernon  plans  and  specifica- 
tions, and  prior  to  the  Institution  of  this  ac- 
tion, the  appellant  presented  to  the  respond- 
ent a  claim  for  the  sum  jof  $3,400.  Of  this 
amount  $1,600  was  claimed  as  the  balance 
due  for  the  plans  and  specifications,  and 
$1,900  as  the  profits  which  the  appellant 
would  have  made  from  the  superintendence 
of  the  erection  of  the  building.  The  claim 
was  disallowed.  Thereupon  this  action  was 
begun.  During  the  progress  of  the  trial  In 
the  superior  court,  the  appellant  offered  oral 
testimony  to  explain  the  terms  of  the  con- 
tract, and  also  to  show  that  the  respondent 
at  no  time  subsequent  to  November  13,  1906, 
bad  abandoned  Its  intention  of  erecting  the 
courthouse.  To  these  offers  of  proof  the  re- 
spondent objected.  The  objections  were  sus- 
tained by  the  trial  court  At  the  conclusion 
of  the  appellant's  evidence,  the  respondent 
challenged  the  legal  sufficiency  of  the  evi- 
dence, and  his  challenge  was  sustained  by 
the  court  The  action  was  dismissed.  The 
cause  iB  brought  here  on  appeal. 

The  appellant  assigns  as  error  the  rulings 
of  the  trial  court  In  refusing  to  permit  the 
introduction  of  oral  testimony  (1)  to  explain 
the  terms  of  the  written  contract  and  (2) 
that  the  respoDdent  had  at  no  time  since 
November  13,  1906,  abandoned  Its  Intention 
to  erect  a  courthouse  building.  The  ulti- 
mate question  to  be  determined  upon  this  ap- 
peal Is,  What  Is  meant  by  the  term  "the 
buHQIng"  in  the  paragraph  of  the  contract 
above  quoted?  The  appellant  contends  that 
It  means  any  courthouse  building  which  the 
respondent  might  thereafter  erect  and  that 
oral  evidence  was  admissible  to  show  that 
this  was  the  intention  of  the  parties  to  the 
contract  With  this  we  do  not  agree.  Hie 
contract  Is  plain  and  free  from  ambiguity, 
and  Its  meaning  must  be  determined  from 
the  language  used.  The  term  "the  build- 
ing," In  the  paragraph  of  the  contract  quot- 
ed, refers  to  the  building  to  be  erected  under 
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the  plans  and  spedflcatlons  prepared  bj  the 
appellant.  It  does  not  refer  to  a  building 
that  might  be  erected  according  to  plana  and 
spedflcatlona  prepared  by  any  other  archi- 
tect The  contract  does  not  obligate  the  re- 
EPondeDt  to  erect  a  building  according  to  the 
plans  and  speclflcatlons  of  the  appellant 
The  obligations  of  the  respondent  under  the 
contract  were  fulfilled  when  the  appellant 
was  paid  the  $1,000,  nnlees  It  ahoald  sabse- 
quently  erect  a  building  according  to  the  ap* 
pellanfs  i^ans  and  spedflcatlona.  The  evi- 
dence shows  that  this  it  did  not  do. 

The  eridoice  offered  to  Aow  that  the  re- 
spondent had  at  no  time  stnoe  the  ezecntlon 
<tf  the  contract  with  the  anwllant  abandoned 
Its  Intuition  to  ureet  a  ooorUunise  htUldlng 
was  dearly  ImmaterlaL  Wbethw  it  had  or 
had  not  abandoned  such  Intention  would  nei- 
ther enlarge  nor  minimize  the  righta  of  the 
appellant  under  the  contiact 

The  Judgment  la  affirmed. 

CROW.  C.  J.,  and  ELLIS,  MOBBIS.  and 
rULLBRTON,  JJ.,  concur. 


WILE  T.  NORTHERN  PAa  ET.  CO. 
^preme  Court  of  Washington.   Feb.  8, 1&18.) 

1.  Cabbierb  (I  296*)— Injuuza  10  PABsm- 

GEB— Jebks  akd  Jabs. 

A  paasenger  on  a  freight  train  cannot  re- 
cover for  {njuries  caused  by  a  jolt  or  jar.  with- 
out showing  that  it  was  something  more  than 
the  ordinary  jerking  or  jolting  necessarily  in- 
cident to  the  operation  of  freight  trains,  or 
that  it  resalted  from  defects  In  the  egaipment 
or  roadbed,  or  from  negligence,  or  other  caases 
showing  that  it  was  an  nnosoal  li^pening. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1192.  1205.  1206;  Vk.  Dig.  | 
298.*] 

2.  Cabbiebs  (I  280*)— Irjuubs  to  Passen- 

GEB— I>EGBEE  OT  CaBE  ReQUIBED. 

The  degree  of  care  demanded  from  a  car- 
rier toward  a  pafisenger,  whatever  the  charac- 
ter of  the  train  on  woich  he  rides,  is  the  high- 
est degree  of  care  consistent  with  good  rail- 
roading. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1065-1092. 109S-U06, 1109, 1117; 
Dea  DigT!  280.*] 

8.  Cabbibbs  (S  298*)— Ihjubies  to  Passbn- 

gebs-^ebks  aitd  jabs. 

A  passenger  on  a  mixed  train  assnmea  the 
nsnal  and  Incidental  jerlis  necessary  to  Its  op- 
eration, but  not  the  extraordinary  jerks  and 
Jars  resulting  from  negligence  of  those  operat-' 
ing  the  train. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  n  1200,  1206;  Dec.  Dig.  | 

29a*] 

4.  Cabbibbs  (I  816*)— Passbngeb's  Action 
FOB  Injubiss— Bubdbn  OT  PBOOr. 

In  a  passenger's  action  for  injuries  caused 
by  a  jolt  or  jar  of  the  freight  train  on  which 
he  was  riding.  It  will  be  assumed  that  it  was 
one  of  the  ordinary  jerks  assumed  as  an  Ind- 
dental  risk  of  the  journey,  and  not  one  caused 
by  negligence,  in  the  absence  of  evidence  of 
negligence. 

lEA.  Note.— For  other  cases,  see  Carriers. 
Cent^Dig.  H  1261, 1262,  128»-1294;  Dea  Dig. 


5.  Cabbibbs  (S  316*)  —  Pasbbitoeb's  Action 
rOB  Ihjubieh— Res  Ipsa  Loquitub. 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply  wherever  a  passenger  on  a  railway  train 
is  injured,  bat  only  where  the  act  cansmg  the 
Injury  is  of  ench  a  character  that  it  would  not 
ordinarily  happen  with  due  care;  and  hence 
does  not  apply  to  an  injury  from  a  jerk  or  jar 
of  a  freight  train,  in  me  absence  of  proof  of 
negligence. 

[Ed.  Note.— For  other  caMS,  see  Carriers, 
Cent^Dig.  H  1261«  1262, 1288-1294;  Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  R  Hardin, 
Judge. 

Action  by  Stewart  M.  Wile  against  fhe 
Northern  Padflc  Railway  Company.  Judg- 
ment for  plaintifF,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

a  H.  Winders^  of  Seattle,  for  appelant 
Neterer  &  Pemberton,  of  BellbM^am,  tor 
respondent. 

MOB&I8,  J.  Ihunages  are  asked  for  In 
this  cas^  based  won  the  claim  of  req>ond- 
ent  that  he  was  injured  by  being  thrown 
against  the  comer  of  a  seat  while  a  passen- 
gw  upon  one  of  appcUant^a  mixed  trains. 
The  allegatlcaL  of  negligence  Is  that  'Pend- 
ant so  negllguitly  and  carelessly  operated 
the  engine  detached  from  the  said  car  by 
backing  and  bumping  same  against  the  car 
on  whldi  plaintiff  wab  riding  while  said  car 
was  standing  still,  with  great  force,  and 
such  force  as  to  move  the  car  sudt 
SDddoiness  and  force  as  to  throw  the  plain- 
tiff down.**  The  claim  of  error  Is  that  the 
evidence  is  Inaufflcient  to  sustain  this  al- 
legation, and  that  aM>eUantB  motion  for 
judgmoit  notwithstanding  the  rardict  should 
have  been  granted. 

[1]  "Sba  train  nixni  vrtilcfa  reQMmdent  took 
passage  was  eomiused  of  80  fredgjit  cars  and 
a  passenger  car.  Beqwndent  was  lame  and 
walked  with  a  Ump;  one  of  his  legs  betuff 
shorter  than  the  oth«.  Be  generally  car* 
rled  a  cane  or  stick  to  assist  him  in  walk- 
ing. When  the  train  anived  at  Wheeler^ 
and  after  it  had  been  standing  stmie  time, 
respondent  arose  from  his  seat  and  started 
to  walk  to  tba  other  end  of  the  car  to  ob- 
tain a  drink  &t  watra.  He  did  not  take  his 
stick  with  him,  but  left  it  In  his  seat  Ho 
had  taken  only  a  few  at^  whoi,  he  says, 
"there  came  In  from  in  front  a  bump  wblcb 
took  me  about  three  or  four  feet  off  my  feet 
and  then  I  wmt  to  catch  myself,  and  I  fell 
orw.'*  He  says  again,  in  reqjtonse  to  a  ooes- 
tion  as  to  the  force  of  the  jolt:  "WeU,  there 
was  force  enoui^  to  take  me  about  four 
ftet,  and  then  the  length  of  mys^"  niere 
is  no  oth^  testimony  in  the  record  as  to  the- 
jerk  or  jolt  to  whldi  respondent  attributes 
his  feiL  He  says  tliat  On  ear  In  wmdt  he- 
was  riding  frequoitly  recelTed  the  same  Und 
of  a  jolt  or  Jar,  botti  before  and  after  0io 
one  which  caused  his  fall.   There  was  no- 
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testimony  showing  oth^  facts  incident  to 
tbe  occTirrence,  sucb  as  any  unusual  dis- 
turbance; nor  did  respondent  attempt  to 
show  that  the  Jolt  or  jar  was  greater  than 
is  ordinarily  Incident  to  tbe  operation  of 
freight  trains  with  passenger  accommoda- 
tions attached.  The  law,  as  established  by* 
a  long  Ust  of  aathorities  In  cases  of  this 
character,  will  not  support  a  recovery  until 
there  is  some  evidence  to  Justify  a  finding 
by  the  Jnry  that  the  thing  complained  of  was 
Bometmng  more  than  tbe  ordinary  jerking 
or  Jolt  necessarily  incident  to  the  operation 
of  freight  trains,  or  results  from  defects  in 
equipment  or  roadbed,  negligence  of  train 
operations,  or  other  causes  leading  to  a  t)e- 
lief  that  It  was  an  unusual  happening,  and 
one  which  could  not  be  said  to  be  tbe  ordi- 
nary and  usual  disturbance  caused  by  the 
bandUng  of  freight  and  tbe  backing  and  fin- 
ing Incident  to  tbe  work  performed  by  trains 
of  such  a  character. 

"It  Is  a  matter  of  common  knowledge  that 
jolts  and  Jerks  are  usual  incidents  in  the 
operation  of  freight  trains;  and  therefore 
negligence  cannot  be  Inferred  from  tbe  mere 
fact  that  a  passenger's  Injury  resulted  from 
a  jar  caused  by  tbe  sudden  stopping  of  sucb 
a  train.  In  other  words,  a  Jar  or  jerk  In  a 
freight  train  Is  not,  of  itself,  evidence  of 
negligence."  2  White  or  Personal  Injuries 
on  Railroads,  S  670.  In  the  preceding  sec- 
tion tbe  same  author  says:  "A  railroad  com- 
pany undertaking  to  carry  passengers,  for 
hire,  upon  freight  trains  owes  them  the  same 
duty,  as  to  care,  which  tbe  law  exacts  of 
it  as  to  passengers  transported  on  passen- 
ger trains;  the  only  difference  t>eing  that 
tbe  passengers  on  freight  trains  assume  those 
dangers  or  perils  wlilcb  are  necessarily  in- 
cident to  that  mode  of  conveyance.  •  •  ♦ 
A  passKiger  on  a  freight  train  Is  charged 
with  knowledge  of  and  assumes  the  increas- 
ed hazards  Incident  to  that  mode  of  travel, 
and  he  accepts  passage  with  notice  that  the 
train  is  not  equipped  with  all  the  safeguards 
provided  for  passenger  trains,  and  tbe  risk 
of  injury  due  to  this  fact"  Mllott  on  Rail- 
roads states  tbe  same  rule  in  volume  4,  | 
1629,  and  says:  "The  duty  of  the  company 
is,  tberefore,  modified  by  the  necessary  dif- 
ference between  freight  and  passenger  trains 
and  tbe  manner  In  which  they  must  be  oper- 
ated; •  •  •  nor  is  the  company  neces- 
sarily negligent  because  in  starting,  or  in 
taking  up  or  letting  out  slack  there  is  more 
or  less  of  a  jerk  or  sudden  motion  of  the 
cars."  Thompson,  in  volume  3,  S  2903,  of 
his  Commentaries  on  the  Law  of  Negligence, 
announces  the  same  rule.  A  late  case  re- 
viewing many  of  the  authorities  in  cases  of 
this  character  is  St  Louis  &  S.  F.  R.  Co.  v. 
Gosnell,  23  Okl.  688,  101  Pac.  1126,  22  L.  R. 
A.  QJ.  S.)  8&2,  where,  after  stating  the  rule 
as  derived  from  the  many  authorities  re- 
viewed, Id  a  case  where  the  injured  person, 
while  etandlng  with  his  hands  against  tbe 
casings  oC  the  tear  door  of  tbe  cabooM  at- 


tached to  &  fright  train  upon  which  he  bad 
taken  luissage,  was  thrown  down  and  in- 
jured by  the  sudden  stopping  of  the  train 
with  a  jar  such  as  to  cause  bim  to  leave  bis 
feet,  it  was  held  there  could  be  no  recovery. 
There  was  in  that  case,  as  in  this,  nothing 
to  show  that  the  Jolt  or  Jerk  was  anything 
more  than  was  to  be  anticipated  in  a  train 
of  this  character.  It  Is  there  pointed  out 
as  well  established  that,  before  a  recovery 
can  be  sustained  in  these  cases,  there  must 
be  some  evidence  to  justify  the  conclusion 
that  the  Jolt  or  jar  was  of  such  unusual 
severity  that  it  was  not  attributable  to  the 
Jerking  and  jolting  Incident  to  tbe  operation 
of  fright  trains.  There  are  many  cases  in 
which  recovery  has  been  sustained  for  in- 
juries resulting  from  Jerks,  Jars,  and  Jolts 
on  freight  or  mixed  trains;  but  in  all  of 
these  cases  there  was  evidence  that  the  cause 
of  the  injury  was  other  than  a  necessary  in- 
cident to  the  careful  operation  of  such  trains, 
and  the  facts  and  circumstances  surrounding 
the  Injury  were  such  as  to  speak  negligence. 

[2-4]  The  rule  for  which  we  contend  does 
not  lessen  the  degree  of  care  demanded  by 
the  law  to  the  passenger  on  a  railway  train.  * 
It  is  the  same,  whatever  be  tbe  ctiaracter  of 
tbe  train  upon  which  he  rides.  The  life  and 
safety  of  the  passenger  on  tbe  freight  train 
is  as  valuable  to  him  as  that  of  his  more 
fortunate  brother,  who  rides  upon  tbe  most 
elaborate  train  de  luxe.  The  duty  In  each 
case  is  the  highest  degree  of  care  consistent 
with  good  railroading.  The  law  cannot,  bow- 
ever,  blind  Itself  to  the  common  facts  of  ev- 
eryday experience;  and  it  takes  knowledge 
of  the  fact  that  with  the  highest  care  known 
to  modern  railroading  the  best-bnllt  Pnll- 
mau  or  drawing  room  car  will  lurch  and 
sway,  bringing  a  risk  of  Injury  to  tbe  pas- 
senger, which  he  assumes,  because  sdentlflc 
railroading  knows  no  way  to  avoid  IL  Val- 
entine V.  Northern  Padflc,  12e  Pac.  99.  So, 
for  tbe  same  reason,  the  passenger  on  the 
freight  must  assume  tbe  risk  of  injury  from 
causes  that  are  Incident  to  tbe  operation  of 
such  trains;  and  when  he  pleads  an  injury 
as  the  result  of  negligence  in  tbe  operation 
of  such  a  train  be  must  prove  It  by  going 
farther  than  saying,  while  he  was  walking 
or  standing  in  tbe  car,  a  sudden  Jerk  or 
jolt  threw  him  to  the  floor.  Because  of  Ms 
crippled  condition,  respondent  usually  car- 
ried a  stick  to  aid  him  in  walking.  When 
he  arose  to  walk  to  the  water  tank,  he  left 
his  stick  in  liis  seat  It  Is,  we  think,  evi- 
dent that  under  these  circumstances,  an  or- 
dinary jerk  or  Jolt  would  cause  him  to  lose 
his  equilibrium.  We  agree  with  counsel  for 
respondent  that  while  it  is  the  law  that  one 
who  rides  upon  a  mixed  train  assumes  tbe 
usual  and  Incidental  jerks  necessary  In  the 
operation  of  tbe  train,  he  does  not  assume 
the  extraordinary  Jerks  and  Jars  resnlQng 
from  the  negligence  of  those  operating  the 
train.  There  is,  however,  no  evldrace  in  the 
case  that  flie  Jerk  caiudng  respondent's  In- 
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jury  was  of  tbe  latter  Und;  and  until 
tbere  is  some  evidence  of  that  &ct  the  law 
will  assume  that,  since  fright  trains  will 
Jerk  and  Jar,  when  one  teatlflea  he  tob  In- 
Jored  by  a  Jerk  or  Jar  on  such  a  train,  with- 
out going  fiirttaer  and  coupling  It  with  some 
negligent  act,  the  Jerk  was  the  ordinary  Jerk 
assumed  as  an  fiiddental  risk  to  such  a  Jour- 
ney. 

[S]  It  Is  also  contended  by  respondent,  and 
the  court  below  In  effect  so  charged  the  Jury, 
that  the  rule  of  res  Ipsa  loqnltur  applies  to 
cases  of  this  character,  and  that  it  was  In- 
cumbent upon  appellant  to  show  its  freedom 
from  negligence.  Such  a  rule,  admitting  Its 
force  in  a  proper  case,  has  no  application 
here.  It  can  only  be  applied  under  circum- 
stances where  the  act  itself  is  of  such  a 
character  that  with  due  care  it  would  not 
ordinarily  happen.  Lewiun  r.  Murphy,  6:^ 
Wash.  356,  115  Pac.  740,  Ann,  Cas.  1912D, 
433.  So  far  as  we  know,  it  has  never  been 
applied  to  a  case  where  Ihe  Injury  resulted 
from  an  ordinary  Incident  As  applied  to 
railways,  It  has  been  held  that,  where  the 
Injury  was  the  result  of  a  collision,  derail- 
ment, or  some  defect  in  the  roadbed,  cars, 
or  equipment  of  the  train,  the  rule  tinder 
discuBsiou  was  properly  applied;  but  It  Is 
not  the  law  that,  where  a  passenger  upon  a 
railway  train  Is  Injured,  with  no  showing 
of  some  facts  of  the  nature  of  those  above 
referred  to,  there  la  a  I^al  presumption 
of  negligence,  casting  upon  the  carrier  the 
burden  of  disproving  It  AUen  v.  Northern 
Paa  Ry.  Co.,  35  Wash.  221,  77  Pac.  204,  66 
L.  R.  A.  804;  Hawkins  v.  Front  St  Cable 
Co.,  8  Wash.  592,  28  Pac  1021,  16  I*  R. 
A  808,  28  Am.  St  Rep.  72 ;  Klepsch  v.  Don- 
ald, 8  Wash.  162,  35  Paa  621 ;  De  Toe  v. 
Seattle  Electric  Co.,  63  Wash.  588,  102  Pac. 
446,  104  Pac.  647,  1133.  See.  also,  St  Louis 
&  S.  P.  Hy.  Co.  V.  Gosnell,  23  Okl.  588,  101 
Pac.  1126,  22  tfc  R.  A.  (N.  S.)  892,  where 
many  cases  supporting  the  rule  as  here  an- 
nounced are  dted. 

For  these  reasons  It  was  error  to  deny 
appellant's  motion  for  Judgment  notwith- 
standing verdict  The  Judgment  la  reversed 
and  the  cause  remanded,  vrlth  Instructions  to 
dismiss. 

MOUNT,  MAIN,  and  BLLIS,  JJ.,  concur. 


STATS)  T.  COHCN. 

(Supreme  Oourt  of  Washington.    Fak  IS, 
1013.) 

CtezuiNAL  Law  (§  1171*)—TBiAii— Conduct 
07  Couitsei>-Habici.e8S  Ebbob. 

Where  counsel  for  tbe  prosecutiott,  in  look- 
ing for  a  copy  of  the  information,  may  have 
exposed  a  picture  of  defendant  claimed  to  have 
been  taken  while  he  was  confined  In  the  peni- 
teotiary,  to  the  notice  of  any  one  ohserving 
him,  but  it  did  not  appear  that  any  of  tbe  ju- 
rors saw  or  that  they  would  have  known 
what  it  was  had  they  seen  it,  or  that  there  was 


any  purpose  to  exhibit  It  to  the  Jury,  the  dr- 

cumstEDce  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  S127;  Dec.  Dig.  | 
1171.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County ;  ^railam  O.  Chapman,  Judge. 

Meyer  Cohen  vras  convicted  of  grand  lar^ 
ceny  by  embezzlement,  and  be  appeals.  Af- 
firmed. 

Loula  I.  Leftfnrre^  of  l^coma,  for  appel- 
lant J.  L.  McMurray,  A.  0.  Bunnelater,  and 
O.  a  Nolt^  all  of  Tacwna,  for  the  State. 

MORRIS,  J.  Appeal  from  a  conviction  of 
grand  larceny  by  embezzlement  Many  er- 
rors are  assigned  in  tbe  brief;  but,  on  the 
oral  argument,  counsel  for  appellant  called 
our  attention  to  but  tliree  upon  which  he 
relies  for  a  reversal.  The  flnt  of  these  is 
that  tbe  court  erred  In  denying  a  diallenge 
for  cause  as  against  a  juror  on  his  voir  dire 
examination.  The  dalm  Is  made  that  the  ex- 
amination of  the  Juror  disclosed  tbat  he  was 
biased  in  favor  of  the  state,  and  not  pos- 
sessed of  that  impartial  and  nnprajudiced 
mind  required  by  the  law  of  trial  Jurors. 
The  examination  of  this  Juror  takes  up  12 
pages  in  tbe  record;  and  no  fair  statement 
of  his  mental  craiditlon  upon  the  point  to 
which  appellant  takes  caption  can  be  i^v- 
en  without  reciting  his  entire  examination, 
as  every  answer  is  more  or  less  qualified 
by  what  precedes  or  follows  it  The  main 
attadt  upon  the  Juror's  mental  condition  is 
based  upon  his  statement  that  he  considered 
the  arrest  of  Oxe  aKKllant  as  a  "suspicious 
circumstance;."  It  is  apparent,  from  tbe 
whole  loamlnatlott,  that  the  Juror  meant  by 
this  «Epression  tbat  be  aasnmed,  from  the 
&ct  tbat  an  information  bad  been  filed  upon 
which  aiipellant  had  been  arrested  and 
brou^t  to  trial,  tbat  there  were  drcumstanc- 
es  which,  in  the  opinion  of  tbe  officers  of  tbe 
law,  would  justly  such  a  course.  He  realized, 
however,  that  "a  man  coold  be  arrested  and 
not  be  guilty" ;  and  before  be  would  convict 
he  would  require  the  state  to  prove  guilt 
beyond  a  reasonable  doubt  Upon  the  whole 
examination,  as  disclosing  the  mental  atti- 
tude of  the  Juror,  and  tbe  degree  and  char- 
acter of  proof  be  would  require  before  be 
would  CQUTlct  tbe  appellant  of  tbe  crime 
charged,  we  are  of  tbe  opinion  that  no  error 
was  committed  in  tbe  denial  of  tbe  challenga 

Tbe  next  error  urged  is  that  counsel  for 
the  stat^  in  addressing  tbe  jury,  made  cer- 
tain statements,  not  Justified  by  tbe  record, 
whtdi  were  highly  prejudicial.  We  will  not 
review  these  statement^  as  it  would  take  too 
much  time  and  space  to  set  forth  tbat  part  of 
counsel's  address  at  which  they  fonn  a  part. 
W^  however,  have  carefully  ocmsldered  them 
in  connection  with  aiHteUanfa  oitlclsm,  and 
do  not  believe  his  claim  of  error  as  to  these 
matters  is  wen  ft>unded. 

It  Is  next  urged  that  one  of  the  duties 
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of  tbe' prosecuting  attorney,  assisting  In  tbe 
trial,  exhibited  to  the  jury,  during  the  prog- 
reaa  of  the  trial,  a  picture  of  appellant  claim- 
ed to  have  been  taken  while  he  was  an  In- 
mate of  an  eastern  penitentiary.  The  court's 
attention  was  called  to  this  diarge,  and  the 
court  dismissed  the  Jury  and  made  a  full  In- 
vestigation Into  the  matter,  taking  testimony 
of  those  who  claimed  knowledge  of  the  mat- 
ter. We  agree,  with  the  conclusion  reached 
by  the  co^rt,  that  nothing  more  is  shown 
than  that  the  assisting  counsel,  in  going 
tlirough  bis  flies  seeking  a  copy  of  the  in- 
formation, may  have  ancorered  this  picture 
to  the  notice  of  any  observing  him.  This 
occurred  daring  the  examination  of  one  of 
the  witnesses  by  other  counsel  for  the  state. 
It  does  not  appear  that  any  of  the  Jurors 
saw  the  picture,  or  that  they  would  have  had 
any  intimatl(Hi  of  what  it  was,  had  they  seen 
it  Neither  does  it  appear  that  there  was 
any  design  or  purpose  to  exhibit  the  plctnre 
to  the  jary.  We  find  nothing  here  to  sus- 
tain tbe  claim  of  error,  or  that  there  was 
In  the  drcnmstance  anything  which  had,  or 
bad  a  tendency  to  have,  the  slightest  effect 
upon  the  jury  In  determining  the  gallt  or 
innocence  of  the  appellant. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  sustained. 

CROW,  a  J.,  and  UAIN,  ELLtS,  and 
FCUiBBTON,  JX,  omcur. 


HUTCHINSON  et  at  T.  dTT  OT  SPOEANET 
•t  aL 

(Snpmne  Cowt  of  Wkihington.  Fek  8,  lALS.) 

MrNICIPAI.  COIVORATIONB  ({  858*)— PUBUO 
IlIPBOVElCKRTS  —  PeBFOBMANCB  OW  CON- 
TRACTS—ACCEPTANCB—ErFEOT. 

Where  a  contract  for  a  street  improrement 
vested  In  the  boatd  ci  pnbUe  works  and  city 
engineer  the  power  to  determine  all  queations 
relating  to  its  peifonOBnce,  and  the  contract 
was  substanttally  (Munplied  with,  the  decision 
of  those  offldals  that  the  work  was  properly 
performed  was  final  and  eondaded  all  Inter- 
ested parties. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1  800;  Dec.  Dig.  S 
358.*] 

Departmmt  2.  Appeal  from  Superior 
Court,  Spokane  Oounty;  Henry  L,  Keenan, 

Judge. 

Action  by  R.  A.  Hutchinson  and  others 
against  tbe  City  of  Spokane  and  anotbw. 
From  an  ordor  <tf  dismlaaifl,  plalntifb  appeal. 
Affirmed. 

Peacodc  ft  lAddem,  of  SptAan^  for  appel- 
lants. A.  M.  Craven,  W.  B.  Btdiardson,  and 
Oraves,  Klier  ft  Qiaves,  all  of  Spokane^  for 
respondenta 

CROW,  G.  J.  This  aetkm  was  oommenced 
by  24  property  owners  within  an  assessment 
district  to  enjoin  the  citjr  of  Spokane  from 
collecting  a  special  assessmcpt  for  the  grad- 


ing and  paving  of  Arthur  street  and  Newark- 
avenue.  The  Si^kane  Asphalt  Macadam  Pav- 
ing Company,  a  corporation,  the  contractor^ 
with  leave  of  court,  intervened  and  Joined  in 
defending  tbe  action.  From  an  order  oC  dis- 
missal, the  plalntlffa  have  appealed. 

The  record  sbows  that,  with  two  excei>- 
tlons,  the  owners  of  all  property  abutting  on- 
Arthur  street  and  Newark  avenue  between 
Ivory  and  Third  avenues  petitioned  for  th» 
improvement,  using  a  printed  form  which 
reads  as  follows:  •    •    The  under- 

signed owners  of  property  fronting  upon 
Newark  and  Arthur  between  Ivory  and  Third 
Ave.  •  •  •  respectfully  petition  your  hon- 
orable body  to  cause  said  streets  to  be  im- 
proved within  said  limits  at  the  expense  of 
the  owners  of  the  property,.  In  accordance- 
with  section  61,  City  Charter,  said  Improve- 
ments to  consist  of  grading  the  same  to  the 
established  grad^  the  full  width  thereof,  and 

by  building   sidewalks  on  both  sides 

thereof;  said  grade  to  be  as  per  diagram,  to 
be  made  by  the  city  engineer."  At  the  time 
the  petition  was.  filed,  a  typewritten  slip  had 
been  pasted  over  that  portion  of  the  above 
excerpt  following  the  words  "City  Charter," 
causing  the  petition  to  read  as  follows: 
*'  •  •  •  Respectfully  petition  your  honor- 
able body  to  cause  said  streets  to  be  improved 
within  said  limits  ot  the  expense  of  the  own- 
era  of  the  ivoperty,  In  accordance  with  sec* 
tlon  61,  Clt7  Charter,  said  Improverorats  t» 
consist  of  paving  same  with  'Oilerold*  pave- 
ment on  a  macadam  foundation,  according  to 
the  spedflcatlons  drawn  and  now  on  file  Id 
the  office  of  the  city  engineer;  cost  of  same 
not  to  exceed  $1JS0  per  square  yard;  curb  to 
be  made  of  cement."  Appellants  alleged  and 
asked  the  trial  court  to  find  that  after  the 
petition  had  been  sicned  it  had  been  changed 
by  attaching  the  typewritten  slip;  that  the 
change  was  made  without  their  knowledge  or 
consent;  tbat  it  was  acted  upon  by  the  dty; 
and  that  an  ordinance  was  passed,  aathoris* 
ing  an  oilerold,  or  oil  and  rode  pavement 
and  not  an  asphalt,  macadam,  or  otbet  snb> 
stantial  pavement,  aa  originally  undovtood 
and  Intmded  by  the  petitioners. 

Appellants  contend  that  the  alleged  diange- 
In  the  petlticm  was  ftanduloi^  but  do  not 
specify  the  person  by  whom  it  was  made, 
Some  of  the  petittoners  testified  that  tho 
typewritten  slip  was  not  on  tbe  petltlim  wh^ 
they  attached  their  signatures,  but  Oivy  were- 
80  indistinct  and  uncertain  In  thdr  reoidleo- 
tion  of  ttie  contents  <^  the  petltltnk  whkh  ther 
claim  thegr  did  sign  that  we  condnde  they  must 
have  been  mistaken.  The  person  who  cir- 
culated the  petition,  a  disinterested  party, 
testified  that  no  change  had  been  made  after 
any  signature  vaa  obtained.  There  la  no 
contoitlon  that  the  petition,  when  filed  vltli 
tbe  dty,  was  not  in  Its  presoit  condition.  If 
the  petition  be  considered  with  tbe  slip  re- 
moved, the  only  improvement  thereby  request- 
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ed  woald  be  the  grading  of  the  street  and 
the  building  of  sidewalks,  without  Indicating 
any  character  of  sidewalks  or  calling  for  any 
street  pavement  whatever.  It  is  conceded 
that  the  contemplated  Improvement  was  to  be 
a  street  grade  and  pavement,  and  not  any 
sidewalk  constmctlon.  Our  finding  Is  that 
the  petition  was  not  changed  after  the  signa- 
tures of  any  of  them  had  been  obtained. 
This  finding  la  supported  by  the  undisputed 
fact  that  the  ordinance  enacted  by  the  coun- 
cil, the  specifications  prepared  by  the  city 
^glneer,  and  the  contract  with  the  Interven- 
er all  called  for  and  contemplated  an  oUerold 
pavement,  and  by  the  further  fact  that  no 
questlon'aa  to  the  pavement  Intended  was 
raised  tmtU  the  work  was  substantially  com- 
pleted, when  some  of  the  aiwellants  into^ 
posed  objections  and  complalhed  that  the 
«treet  pavement  as  oonstmcted  would  be  val- 
oeless  and  of  no  boieflt  to  the  abatting  prt^ 
erty. 

Appellants  contend  that  the  Improvement 
■08  constmcted  does  not  comply  with  Bpeclfi- 
cations  adopted  by  the  dty  engineer,  al- 
though the  engineer  has  found  that  It  does. 
They  further  contend  that  the  pavement  la 
worthless,  unfit  toi  travel,  and  a  detriment 
to  their  property.  After  hearing  the  evi- 
dence the  trial  court  found  that  the  con- 
tractor had  exercised  the  utmost  good  faith 
and  diligence  in  carrying  out  the  spedflca- 
tlons ;  that  the  dty,  through  Its  proper  au- 
thorities, exerdsed  like  good  faith  and  dili- 
gence In  seeing  that  the  work  was  done  ac- 
cording to  the  contract;  that  the  work  was 
performed  In  all  substantial  and  essential 
respects  according  to  the  contract  and  sped- 
flcatlons;  that  any  Immaterial  deviations 
from  the  spedflcatlous  that  might  have  oc- 
curred were  such  as  ordinarily  occur  In  the 
doing  of  any  work  of  like  character,  and  had 
no  detrimental  effect  upon  the  results  obtain- 
ed; that  sudt  defects  as  appeared  In  the 
completed  work  are  inherent  In  the  nature 
and  plan  of  the  Improvement  specified  by 
the  contract;  and  that  they  are  such,  as 
would  Inevitably  result  from  constructing 
the  character  of  street  Improvement  thereby 
proposed.  Without  stating  the  confilctlng 
evidence,  which  we  have  carefully  examin- 
ed, we  conclude  that  It  sustains  the  findings 
made.  The  situation  seems  to  have  been 
that  the  appellants  petitioned  for  an  ollerold 
macadam  pavement  of  limited  cost,  and  that 
they  have  obtained  the  pavement  for  which 
they  petitioned.  Evidence  of  expert  engi- 
neers, who  testified  on  behalf  of  appellants 
and  also  on  behalf  of  respondents,  was  to 
the  effect  that  such  a  pavement  would  neces- 
sarily be  Inferior  In  quality  and  usefulness 
to  other  well-known  street  pavements,  such 
as  asphalt  or  brick,  when  the  pavement  for 
which  appellants  petitioned  was  constructed. 
It  did  not  meet  their  expectations,  and,  being 
dissatisfied,  they  now  seek  to  avoid  payment 
-of  the  assessmoit,  although,  as  shown  by  tlio 


evidence,  the  contractor  bas  done  tibe  work 
In  substantial  compliance  with  the  cimtract 
and  q>edflcatlon8.  The  power  and  authori- 
ty to  determine  all  questtons  relating  to  the 
performance  of  the  contract  was,  by  its 
terms,  vested  In  the  board  of  public  works 
and  city  engineer;  and  their  decision  as  to 
whether  the  work  was  prot)erly  performed 
should  be  final  and  condnslve.  It  is  a  well- 
established  rule  of  law  that,  in  the  absence 
of  f^ud,  the  decision  of  officials  having  this 
power  concludes  all  Interested  parties.  28 
Cyc.  1137;  1  Elliott  on  Boads  and  Streets 
(3d  Ed)  654;  Town  of  Elma  v.  Carney,  9 
Wash.  466,  87  Pac  707;  North  Yakima  v. 
Scndder.  41  Wash.  IS,  82  Pac.  1022 :  More- 
house V.  Gty  Clerk  of  Edmunds,  126  Pac. 
419;  State  ex  rel  Murphey  v.  Coleman,  127 
Pac.  668;  Chance  v.  City  of  Portland.  26  Or. 
286,  88  Fa&  68. 

IB  the  case  last  dted  the  Supreme  Court 
of  Oregtm  has  stated  the  rule  In  language 
which  we  regard  as  especially  pertinent  to 
the  instant  case,  and  from  which  we  will 
quote  at  considerable  lengOi.  Speaking 
through  Ur.  Justice  Wolverton,  the  Oregon 
court  said:  "Here,  then,  is  presented  the 
question  whether  a  street  assessment  am  be 
declared  null  and  void,  and  its  collection 
perpetually  enjoined,  when  It  appears  Qiat 
the  conditions  and  spedflcatlons  of  an'  wdi- 
nance  providing  tat  a  street  improvement 
for  which  the  asse^ment  was  made  have 
been  substantially  compiled  with  by  the  con- 
tractor in  making  such  Improvement;  that 
the  officers  and  agents  of  the  dty  acted  hon- 
estly and  In  good  faith  in  the  superviaion  of 
the  work;  and  that  such  Improvement  was 
completed  to  the  satlafaction  of  the  cmnmon 
council,  and  by  said  common  council  accept- 
ed in  good  faith.  Undoubtedly,  under  such 
condlttons,  where  ttiere  has  be&n  a  substan- 
tial compliance  with  the  ordinance  which 
prescribes  the  mode  in  wldch  the  improve- 
ment shall  be  made,  and  the  common  council 
has  honestly  and  In  good  faith  accepted  the 
Improvement  as  satisfactory  and  completed 
In  accordance  with  the  ordinance,  such  ac- 
ceptance Is  conduslve  upon  the  abutting  prop- 
ert^r  owners.  Cooley  on  Taxation  (2d  Ed.) 
671;  Elliott  on  Roads  and  Streets,  416; 
Town  of  Elma  v.  Carney,  »  Wash.  466.  87 
Pac  707;  Mots  v.  City  of  Detroit,  18  Mich. 
615,  Indeed,  many  authorities  hold  general- 
ly that  when  work  has  been  accepted  by  the 
proper  authorities  of  a  dty,  and  there  is  no 
allegation  of  fraud  or  collusion,  such  accept- 
ance Is  conclusive  evidence  that  the  work 
was  performed  according  to  the  requirements 
of  the  contract  See  Cooley  on  Taxation 
(2d  Ed.)  671 ;  City  of  Henderson  v.  Lambert, 
14  Bush  [Ky.l  80;  RIcketts  v.  Village  of 
Hyde  Park,  86  III.  113;  Emery  v.  Bradford. 
20  Cal.  83;  Joyes  v.  Shadbum  [Ky.]  13  S. 
W.  361.  But  It  is  not  necessary  for  us  to  go 
thus  far  In  the  present  case.  There  was  a 
substantial  conipliance  with  the  ordinance. 
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80  that  It  cannot  tw  afleged  that  fraud  la 
eren  implied  by  reason  of  there  being  a  wide 
difference  between  the  work  required  tj  the 
ordinance  and  the  work  actually  done.  There 
Is  here  no  violation  of  the  trust  relations 
whl(4i  exist  .between  the  oflBcers  of  the  mu- 
nldpalllT  and  the  abutting  property  holders 
whose  property  Is  charged  with  the  assess- 
ment. Neither  f  rand  nor  collusion  la  exhib- 
ited by  the  complaint  on  the  part  of  the  of- 
ficers, and  their  authorl^  throughout  the 
whole  proceedings,  as  shown  by  the  testimo- 
ny, apprars  to  hare  been  exercised  within 
the  limitation  of  their  powers  under  the 
character,  and  they  have  acted  at  all  times 
In  the  utmost  good  folth.  The  acceptance  of 
the  Improvement  by  the  common  council,  un- 
der these  conditions.  Is  conclnelTe  upon  the 
defendants.  It  could  not  be  promotive  of 
good  results  to  hold  otherwise,  aa  It  would 
mak^  the  courts  revisory  bodies  for  every 
city  government  within  the  state,  and  open 
wide  the  doors  for  contests  of  thia  nature 
upon  collateral  proceedings  like  the  present 
By  so  doing  the  courts  would  usurp  a  lat^ 
portion  of  the  administrative  powers  of  mu- 
nldpal  governments.  They  have  no  sudi  au- 
thority, and  cannot  Interfere  with  the  discre- 
tionary powers  of  such  governments.  These 
matters  of  discretion  and  authority  must  re- 
main with  the  officers  Intrusted  therewith  un- 
der the  law,  wltiiout  molestatloa  or  interfer- 
ence by  the  courts.  It  follows  that  the  de- 
fendants are  entitled  to  a  decree  dismissing 
the  complaint;  and  It  ia  so  ordered." 

Amwllants  are  disappointed  In  the  street 
Improvement,  but  from  the  evidence  we  con- 
olnde  that  they  have  obtained  the  identical 
Improvement  for  which  they  petitioned ;  that 
the  contractor  has  completed  It,  in  accord- 
ance with  the  spedflcatlons,  to  ttie  satisfac- 
tion of  the  dty  engineer;  that  no  fraud  has 
been  shown;  and  that  appellants  have  no 
Just  cause  of  complaint 

The  Judpnent  la  affirmed. 

PABEBB,  ELUS,  and  GOSB,  JJ.,  concur. 


SCAMDINAYIAN  AMERICAN  STATD  BANE 

V.  DOWNS  et  ux. 
(Supreme  Court  of  Washington.   Feb.  8,  1913.) 

1.  MoBTQAOES  (S  38»)— Deed  or  Mortoaob— 

SUFTICIENCT  OF  EVIDENCE. 

Evidence  Mid  to  sustain  a  finding  that  a 
warranty  deed,  absolute  in  form,  was  la  fact 
executed  as  additional  security,  so  as  to  be  a 
mortgage. 

[Ed.  Note.— For  otiier  cues,  see  Mortgages, 
Cent  Dig.  18  108-111;  Dec.  Dig.  |  8a«] 

2.  New  Tbial  (|  88*)-^BonNDs— Surpbise. 

Tbe  mere  fact  that  It  was  evident  that  the 
testlmoDV  of  a  certain  person  mij^ht  be  mate- 
rial to  plaintiff,  and  that  anch  witnega  was  not 
in  fact  produced  by  blm,  was  not  ground  for 
a  new  trial  on  motion  of  defendant. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  176;  Dec.  Dig.  S  88.*] 


Department  1.  Aiq;>ea]  f^om  Superior 
Court,  Spokane  County;  Wm.  A.  Hun^e, 
Judgcw 

Action  by  the  Scandinavian  Amertcan 
State  Bank  against  John  H.  Downs  and 
wife.  From  a  Judgment  for  plalntiflE,  de- 
fendants appeal.  Affirmed. 

D.  R.  Glasgow,  of  Spokane,  for  appellants. 
Charles  N.  Madeen,  of  Missoula.  Mont,  and 
Samuel  B.  Stem,  of  Spt^ume,  for  reiqwndeut 

PARKER,  J.  The  plaintiff  seeks  foreclo- 
sure of  liens  claimed  by  It  upon  three  diflier- 
eut  parcels  of  real  property  in  Spokane  coun- 
ty, which  it  alleges  are  evidenced' by  three 
warranty  deeds  absolute  in  form,  but  whldi 
are  In  fact  mortgages  given  by  the  defend- 
ants to  the  plaintiff  to  secure  an  indebted- 
ness of  ¥7,600.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  foreclosing  all  of  the 
liens  .80  evidenced.  The  defendants  have 
appealed  from  so  mudi  of  the  Judgment  as 
decrees  foreclosure  against  the  real  proper- 
ty conveyed  by  one  of  the  deeds,  contending 
that  that  deed  was  not  given  as  security  for 
the  indebtedness  a«  the  other  deeds  were, 
but  for  the  purpose  ttt  having  respondent 
hold  the  property  conveyed  thereby  In  trust 
for  appellanta  Appellants  are  residents  of 
Spokane,  in  this  state.  Respondent  la  a 
banking  corporation  of  Montana  with  Its 
prindpal  place  of  business  In  Missoula  in 
that  state.  In  flanuary,  191X,  appellants 
executed  and  delivered  to  respondent  their 
promissory  note  for  $7,600,  to  evidence  an 
indebtedness  then  owing  by  them  to  It 
About  the  same  time,  to  secure  this  indebt- 
edness, they  executed  and  delivered  to  re- 
spondent two  deeds  of  certain  real  property 
owned  by  them  In  Spokane  county.  This 
was  done  in  pursuance  of  negotiations  lead- 
ing up  to  the  incurring  of  the  Indebtedness. 
Soon  thereafter  appellants  executed  and 
caused  to  be  delivered  to  the  respondent  an- 
other deed  for  lot  11,  block  30,  Heath's 
Fifth  addition  to  Spokane,  being  the  deed 
aud  property  involved  In  this  appeal.  At 
the  same  time  appellant  John  M.  Downs 
signed  and  caus^  to  t>e  delivered  to  re- 
spondent, with  this  deed,  a  writli^  reading 
as  follows:  "For  and  In  consideration  of  a 
loan  of  seventy-five  hundred  ($7,500)  dollars, 
which  the  Scandinavian  American  State 
Bank  made  to  the  undersigned  John  M. 
Downs,  on  the  13th  day  of  January,  19U. 
I,  the  undersigned,  John  M.  Downs,  hereby 
assign,  sell,  transfer  and  set  over  to  tbe 
said  Scandinavian  American  State  Bank  at 
Missoula,  Montana,  all  my  r^ht,  title  and 
Interest  In  and  to  Lot  Eleven  (11).  Block 
Thirty  (30),  Heath's  Fifth  Addition,  to  the 
city  of  Spokane  Falls,  now  Spokane,  Wash- 
ington, as  per  deed  handed  you  herewith  to- 
day. [Signed]  John  M.  Downs."  So  far 
the  facts  are  undisputed. 

[1]  The  controlling  question  presented  Is, 
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Was  Ute  deed  here  InTOlved  glToi  by  appel- 
lants as  additional  security  for  the  indebted- 
ness, or  merely  for  tbe  purpose  of  vesting 
title  In  respondent,  to  be  held  by  It  In  trust 
for  appellants?  Aside  from  the  above-Qooted 
writing  signed  by  appellant  John  M.  Downs, 
showing  the  eridait  purpose  of  the  giving  of 
this  deed,  the  testimony  Is  In  serious  con- 
flict as  to  the  purpose  of  appellants,  espe- 
cially In  so  far  as  respondent  may  be  bound 
by  any  such  purpose  on  their  part  We 
think,  however,  that  the  learned  trial  court 
was  warranted  in  believing  the  following 
facts  established  by  the  evidence :  When  the 
first  deed  was  given  as  security  for  the  in- 
debtedness, respondent  was  led  to  believe 
that  the  property  conveyed  thereby  was 
free  from  incumbrance.  Soon  thereafter  It 
discovered  that  the  property  was  incumber- 
ed, and  it  thereupon  demanded  additional 
security.  In  response  to  this  demand,  it  re- 
ceived this  deed  and  the  signed  statement  of 
appellant  John  21.  Downs  accompanyiug  it 
This  deed  and  statement  were  not  delivered 
directly  by  appellants  or  either  of  them;  but 
were  delivered  by  a  Mr.  White,  their  agent, 
to  whom  they  Imd  sent  the  deed  and  state- 
ment to  be  delivered  to  respondent  This 
is,  in  substance,  all  of  the  Information  re- 
spondent or  its  officers  had  touching  the  In- 
tent and  purpose  of  ap[>ellants  in  the  execu- 
tion and  delivery  to  it  of  the  deed  in  ques- 
tion. Appellant  John  M.  Downs  testified,  in 
substance,  that  another  of  his  creditors  was 
pressing  him  for  payment  at  the  time  of, 
and  shortly  before,  the  execution  of  this 
deed,  and  that  in  order  to  be  able  to  give  a 
plausible  excuse  for  not  subjecting  this  prop- 
erty to  the  satisfaction  of  his  debts,  he. con- 
ceived the  idea  of  placing  this  deed  in  the 
hands  of  respondent  not  as  additional  secu- 
rity, but  In  trust  only,  with  a  view  to  having 
It  returned  upon  settlement  with  the  credi- 
tor then  pressing  him,  and  that  White  was 
80  instructed  as  agent  of  appellants.  In 
view  of  this  stated  purpose  of  Downs  to 
thus  hinder.  If  not  actually  defraud,  his 
creditor  In  this  manner,  the  trial  court  was 
evidently  not  Impressed  with  his  version  of 
the  purpose  for  which  the  deed  was  executed, 
and  concluded  that  it  was  In  fact  executed 
by  appellants  and  received  by  respondent  as 
additional  security.  We  are  constrained  to 
fully  agree  with  the  trial  court  in  so  con- 
cluding. 

[2]  One  <3t  the  grounds  of  apiKllants'  mo- 
tion for  a  new  trial  was  surprise,  which 
they  contend  consisted  of  the  fact  that  upon 
the  trial  of  the  case  respondent  did  not  pro- 
duce  White  as  a  witness.  It  is  not  contend- 
ed that  there  was  any  promise  or  Induce- 
ment held  out  to  appellants  which  would 
lead  them  to  believe  that  White  would  be 
produced  as  a  witness,  other  than  the  mere 
fact  that  It  was  evident  that  the  testimony 
of  White  might  have  a  material  bearing  up- 
on the  question  of  his  power  as  agent  in 


deUverlng  ttie  deed  to  Tdspfflidokt  TtaUr  om- 
tentlwi  is  answered  by  the  general  rule  that 
"the  fact  that  the  adversary's  evidence  Is 
different  from  what  it  was  supposed  It  would 
be  Is  not  sufficient"  to  show  surprise  call- 
ing fbr  a  new  trial.  14  Bncy.  Pi.  &  Pr.  734. 
The  decision  of  this  court  in  Friedman  t. 
Mauley,  21  Wash.  43.  S6  Fac  832,  is  in  har- 
mony with  this  view. 
The  Judgment  Is  affirmed. 

CROW,  C.  X,  and  GOSE,  MOUNX»  and 
OHADWIOK,  JJ.,  concur. 


PATTERSON     GITT  OF  EDMONDS  et  al. 

(Supreme  Court  of  Washington.   Feb.  8,  1913.) 

1.  Municipal  Cobporations  (S  864*)— Limi- 
tation OF  Indbbtbdness  — Dbbts  Subject 

TO  LlMITAIION. 

The  provision  of  Const,  art.  8,  {  6,  that 
cities  shall  not  become  indebted  to  an  amount 
exceeding  1^  per  centum  of  their  taxable 
property  without  the  assent  of  three-fifths  of 
their  voters,  does  not  apply  to  oblications 
which  are  mandatory  on  the  municipality  by 
tbe  Oonititution  and  laws  of  the  state,  or 
such  as  are  necessary  to  maintain  its  corpo- 
rate existence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  |g  1828-1835;  Dec. 
Dig.  S  8«4.»] 

2.  MURICIPAX.  CoBPOBATIOira  (|  864*)— Liu- 
ITATION  OF  IWDEBTMiaMO    DXBTS  SCBJXCT 

TO  Limitation. 

Expenses  for  the  construction  of  a  city 
dock,  for  the  improvement  and  repair  of  streets 
where  the  necessity  therefor  did  not  arise  so 
suddenly  as  to  require  immediate  attention,  for 
auditing  the  city's  books,  for  sewer  estimates, 
installing  street  lights,  for  a  typewriter,  and 
for  killing  dogs,  relate  rather  to  the  welfare  of 
the  city  than  to  the  maintenance  of  Its  corpo- 
rate existence,  and  hence  the  creation  of  an  in-  - 
debtedness  in  excess  of  the  constitutional  debt 
limit  for  such  purposes  is  not  justified  on  the 
ground  of  necessity. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |i  1828-1835;  Dec. 
Dig.  I  864.*r 

3.  Municipal  Corpobatiohs  (I  864*)— Limi- 
tation of  Indebxbdnkss— Debts  Subject 
TO  Ijuitation. 

The  creation  of  an  indebtedness  by  a  dty 
in  excess  of  the  constitutional  debt  limit  for 
city  printing  for  supplies  to  the  health  officer, 
for  hghting  the  streets,  for  court  fees,  and  for 
fees  and  salaries  of  city  officers,  may  be  justified 
up  to  a  certain  limit  on  tbe  ground  of  neces- 
sity, but  to  be  so  justified,  the  expenditures 
therefor  must  be  reduced  to  a  bare  necessity, 
without  which  the  city  government  could  not 
be  carried  on. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  Sg  1828-1835;  Dec. 
Dig.  I  864.*] 

4.  Municipal  Corpobationb  (|  8M*)--Iaui- 
tation  of  Indbbtedness—Dbbts  Subject 
TO  Limitation. 

An  indebtedness  may  properly  be  created 
by  a  city  in  excess  of  the  constltntioDol  debt 
limit  for  the  expense  of  holding  city  elections, 
for  4he  salaries  of  necessary  monli^ia]  officers, 
and  for  supplies  necessary  to  eany  on  the  dty 
government 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {{  1828-1835;  Dec. 
Dig.  I  864.«] 
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6.  MmnOIPAI.  COBPOKATZONS  (t  1000*)— Tax- 

PAYXBS*  Action— JuDoicBNT. 

In  a  friendly  action  to  reetrain  a  city  from 
inning  and  ddiTerioK  mmdcipal  bonda,  the 
court  should  have  confined  Iti  Jadgment  to  that 
iasne,  and  bad  no  aathorttr  its  judgment  to 
"approve  and  confirm"  Uia  action  of  the  mimic- 
Ipal  officers  in  issalng  and  sdHng  the  bonds. 

[Ed.  Note. — For  other  eaara,  tee  Mnnitipal 
Corporations,  Cent.  Dig,  U  2167-^72,  21m; 
Dec.  Dig.  S  1000.*] 

Departmoit  2.  Appeal  ftom  Superior 
Ooott,  SnobomlBh  Oouatj;  W.  P.  Bell, 

Action  b7  Danid  B.  Patterson  against  tbe 
City  of  Edmonds  and  others.  Vrom  the 
judgment,  plaintlfl  appeals.  Berersed  and 
remanded. 

W.  J.  Daly,  of  Seattle,  for  appellant 
Faricer  ft  Brown,  of  Seattle  for  respondents. 

FULLERTON,  J.  The  dty  of  Edmonds, 
In  Snohomisli  county.  Is  a  municipal  corpo- 
ration duly  organized  under  the  general 
laws  of  the  state  of  Washington  as  a  dty 
of  the  third  class.  The  assessed  valuation 
of  its  property  for  the  year  1910,  as  It  ap- 
peared upon  the  last  assessment  roll  taken 
for  city  purposes,  was  9399,763.  Between 
May  6,  ISIQ,  and  Dec^bor  29th  of  the  same 
year  the  dty  became  Indebted  for  ordinary 
fflonidpal  purposes  In  the  sum  of  $6,849.23, 
or  practically  In  a  snm  equal  to  1)6  per 
centum  of  Its  taxable  property  as  shown  on 
Its  assessmait  roll ;  all  of  such  Indebtedness 
being  represented  by  Interest-bearing  war^ 
rants  drawn  npon  the  dty  treasarer.  There- 
after, without  In  any  manner  redudng  the 
indebtedness  thus  created,  it  Incurred  for^ 
ther  indebtedness,  and  Issued  Interest-bear^ 
Ing  warrants  therefor,  which  on  March  12, 
191%  amounted  to  the  aggr^te  snm  of 
$184^-61.  making  the  total  Indebtedness  of 
the  dty  on  that  date  the  sum  of  $18,994.84. 
On  the  date  last  named  the  dty  detwmlned 
to  issue  fandlni;  boi^  to  take  np  and  can- 
eel  the  outstanding  warrants  above  men- 
tioned, and  to  that  end  passed  a  resolution 
so  providing,  and  thereafter  pid>llsbed  a  no- 
tice calling  f6r  bids  fbr  the  bonds  proposed 
to  be  issued  for  tliat  purjKwe.  At  the  time 
appointed  a  satisfoctory  bid  for  the  bonds 
was  received  and  accepted  by  the  dty,  and 
thereafter  a  contract  was  entered  Into  for 
the  sale  of  the  bonds  between  the  dty  and 
the  firm  making  the  bid.  Before  the  sale 
was  consummated,  however,  the  present  ac- 
tion was  begun  ostensibly  to  restrain  the  Is- 
suance and  sale  of  the  bonds.  The  plaintiff 
says  in  his  brief  that  It  U  a  "friendly  suit" 
to  test  the  validity  of  the  warrants,  while 
the  defendant  says  tliat  It  is  a  "proceeding 
to  validate"  them.  The  complaint  sets  forth 
the  facts  substantially  as  we  have  outlined 
them,  and  prays  that  the  dty  be  restrained  : 
from  issuing  and  delivering  the  bonds.  The  ' 
answer  of  the  dty  sets  out  the  warrants  in  I 
detail  according  to  their  number  and  date ! 


of  issuance^  dividing  them  Into  some  13  dif- 
ferent dasses  according  to  the  purposes  for 
which  they  were  Issued,  and  recites  in  a 
more  or  less  general  way  the  specific  pur- 
pose for  which  each  of  the  several  war- 
rants was  issued.  On  the  hearing  the  city 
clerk  and  dty  treasurer  were  called  as  wit- 
nesses, and  testified  concerning  the  purposes 
for  which  the  warrants  sought  to  be  funded 
were  issued.  The  trial  judge  ruled  that  the 
warrants  were  valid  obligations  of  the  dty, 
that  the  proceedings  had  by  Qie  dty  coun- 
cil with  reference  to  funding  the  bonds  were 
re^lar,  and  entered  a  Judgment  in  which 
it  was  "ordered,  adjudged,  and  decreed  that 
the  said  warrants  issued  by  the  dty  of  Ed- 
monds and  hereinafter  described  under  the" 
several  subdivisions  as  set  forth  in  the  an- 
swer "be  and  are  necessary  and  lawful  in- 
debtedness of  said  dty  •  •  •  and  are  a 
valid  and  subsisting  obligation  against  said 
dQr"  for  the  amounte  thereof  with  interest 
as  provided  by  law.  The  judgment  also  con- 
tains the  following:  "And  it  further  ap- 
pearing to  the  court  that  the  said  proceed- 
ias9  of  the  dty  council  of  the  dty  of  Ed- 
monds  relatlTe  to  the  funding  of  said  war* 
rante  and  the  sale  of  said  bonds  were  and 
are  regalar  and  valid  and  that  the  notice 
for  the  sale  of  said  bonds  was  and  la  good 
and  saffldent.  It  Is  therefore  ordered,  ad- 
Judged,  and  deoreed  that  the  said  nbtlce  for 
the  sale  of  said  bcmds  be,  and  Is,  suffldent 
and  valid,  and  that  the  acts  and  proceed* 
ings  of  the  dty  of  Edmonds  relative  to  the 
sale  of  said  bonds  be  and  the.  same  are  here* 
bj  approved  and  confirmed;  and.  It  also 
appearing  to  the  court  that  the  bid  of  Car^ 
steAs  and  Earles  for  said  bonda  waa  the 
most  advantegeoua  bid  received  for  the 
sam^  It  la  therefore  ordered,  adjudged,  and 
decreed  that  the  sale  of  said  bonds  to  Car- 
stens  and  Earles  be  and  the  same  Is  hraeby 
approved  and  confirmed.  It  Is  ordered,  ad^ 
judged,  and  decreed  that  said  bonds  be  and 
are  regular  and  valid  and  a  subsisting  ob- 
ligation against  the  dty  of  Edmonds  for  the 
amount  said  bonds  and  according  to  the 
tenor  and  effect  of  said  funding  bonds,  to 
wit,  for  the  snm  at  $18,991.94  and  accrued 
interat  on  said  warranto  to  the  date  of  pay- 
ment thereol"  From  the  Judgment  so  enter* 
ed  the  plaintUf  appeals. 

[1]  The  provision  of  the  Constitution  lim- 
iting the  indebtedness  that  may  be  incurred 
by  municipalities  of  the  character  of  the  one 
here  in  question  Is  found  in  section  6  of 
artlde  8,  and  reads  as  follows:  "No  coun- 
ty, city,  town,  school  district,  or  other  mn- 
uldpal  corporation  shall  for  any  purpose  be- 
come Indebted  in  any  manner  to  an  amount 
exceeding  one  and  one-half  per  centum  of 
the  taxable  property  in  sudi  county,  dty, 
town,  school  district,  or  other  municipal 
corporation,  without  the  assent  of  three- 
fifths  of  the  voters  therein  voting  at  an  elec> 
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tion  to  be  beld  tor  that  purpose,  nor  In 
cases  requiring  such  assent  shall  the  total 
Indebtedness  at  any  time  exceed  five  per 
centum  on  the  value  of  the  taxable  proper- 
ty  therein,  to  be  ascertained  by  t2ie  last  as- 
sessment for  state  and  county  purposes  pre- 
Tloas  to  the  incurring  of  such  Indebtedness, 
except  that  in  Incorporated  cities  the  assess- 
ment shall  be  taken  from  the  last  assess- 
ment fbr  city  purposes:  Provided,  that  no 
part  of  the  Indebtedness  allowed  in  this  sec- 
tion shall  be  incurred  for  any  purpose  other 
than  strictly  county,  dLty,  town,  school  dis- 
trict, or  other  municipal  purposes:  Provid- 
ed farther,  that  any  city  or  town,  with  such 
assent,  may  be  allowed  to  become  indebted 
to  a  larger  amount,  but  not  exceeding  five 
per  centum  additional  for  supplying  sacfa 
city  or  town  with  water,  artificial  lights  and 
sewers,  when  the  works  for  supplying  sach 
water,  light,  and  sewers  shall  be  owned  and 
controlled  by  the  municipality."  This  clause 
of  this  Oonstitatloii  would  seemingly  render 
void  any  and  all  Indebtedness  incurred  for 
any  purpose  whldi  exceeded  the  limitations 
therein  prescribed.  This  court  has,  however, 
laid  down  the  rule  that  the  Umltatten  Im- 
posed has  no  application  to  sa<A  obligations 
as  are  made  mandatory  on  the  mnnldpaU- 
ty  by  the  Ccmstltation  and  laws  of  the  state, 
or  to  such  as  are  necessary  to  maintain  Its 
corporate  existence.  Bauch  v.  Chapman,  16 
Wash.  568,  48  Pac;  263.  86  L  B.  A.  407,  68 
Am.  St  Bap  52;  Dnryee  t.  Friars,  IS  Wash. 
55,  60  Paa  688;  Hull  v.  Ames,  26  Wash.  272, 
66  Fac.  891,  00  Am.  St.  B«p.  748 ;  Gladwin 
T.  Ames,  80  Wash.  608,  71  Pa&  ISO;  PUling 
T.  Everett,  07  Wash.  lOS,  120  Paa  873.  It 
Is  on  ttie  latter  prindide  that  the  Mai  court 
afield  the  Talidlt7  of  the  Indditedness  in- 
curred In  excess  of  the  constltutifHial  limit 
It  held  that  all  of  such  Indebtedness  was 
Incurred  for  matters  necessary  and  esam- 
tlal  to  the  corporate  existence  of  the  ma- 
nldpallty,  and  lience  vialid  obligations 
agataist  It 

[2, 1]  Witti  this  conclojdon  of  tiie  trial  court 
ve  have  been  unable  to  agre&  There  are 
we  think  many  It^ns  of  ^pendltnre  among 
those  listed  that  clearly  cannot  properly  be 
said  to  be  neoessary  to  the  maintenance  of 
the  corporate  edstence  of  the  dty,  and  many 
more  which  owing  to  the  meagerness  of  the 
record  are  at  least  in  the  doubtful  class. 
Indeed,  it  would  appear  that  the  city  author- 
ities did  not  regard  passing  the  indebtedness 
line  as  a  matter  of  very  serious  moment 
They  apparently  conducted  the  affairs  of  the 
dty  thereafter  pretty  much  as  they  did  be- 
fore ;  expenditures  being  made  and  debts  In- 
curred for  matters  pertaining  rather  to  the 
general  welfare  of  the  dty  than  to  the  main- 
taining of  its  mere  corporate  existence.  For 
example,  a  dty  dock  was  constructed  at  a 
cost  of  $6,861.70;  an  Indebtedness  incurred 
for  supplies  and  labor  on  the  fitreets  in  the 
mm  of  1537;  an  Indebtedness  for  dty  prlnt- 
120P.-67 


Ing  in  the  sum  of  (359 ;  for  snK>lies  for  the 
health  officer  in  the  sum  of  $78.50 ;  for  court 
fees  in  the  sum  of  $220.56;  for  lighting  the 
public  buildings  and  public  streets  In  the  sum 
of  $1,179.37:  for  auditing  the  books  of  the 
dty  $71 ;  for  aewer  estimates  $123 ;  f 6r  In- 
Btallliig  street  lights  $136.10;  for  a  type- 
writer $102.60;  for  engineering  expenses 
$317.24;  for  killing -dogs  $3;  and  for  fees 
for  various  dty  officers  sums  aggr^atlng 
$3,316.51.  Manifestly,  if  the  dty  may  law- 
fully become  indebted  for  much  of  the  fore- 
going after  it  has  reached  its  limit  of  In- 
debtedness, the  constitutional  prohibition  has 
no  meaning.  The  fAty  dock  is  doubtless  high- 
ly useful  and  conveni^t  to  the  people  of  the 
dty,  and  the  cost  of  Its  construction  a  per- 
missible expenditure  on  the  part  of  the  dty 
were  it  in  a  position  to  act  tot  the  general 
welfare  of  the  people,  but  it  is  an  absurdity 
to  say  that  Its  construction  was  necessary 
to  maintain  the  corporate  existence  of  tha 
dty.  So  with  the  expenditures  for  work  and 
supplies  in  the  Improvement  and  repair  of 
the  dty  streets.  It  m^t  be  that,  if  some 
part  of  a  street  should  become  dangerons  so 
suddenly  as  to  require  immediate  attention, 
it  would  justify  the  Incurrence  of  an  ind^t- 
edness  to  repair  It  as  a  work  ctf  necessity, 
but  certainly  the  injury  caused  by  all  pr^ 
dinary  wear  and  tear,  the  necessity  to  repair 
whldi  can  be  foreseen  for  a  period  of  time 
preceding  the  pcdnt  of  dango:,  can  be  re- 
paired at  the  cost  of  property  benefited  with-' 
out  resorting  to  tliis  extraordinary  remedy. 
The  items  for  auditing  the  books  ot  the  dty, 
for  sewer  estimates,  for  installing  street 
Ughts,  for  a  typewriter,  and  for  killing  d4^ 
are  clearly  all  expendihtrea  rdatlng  to  the 
welfare  of  the  tity,  rather  tiian  to  the  main- 
tenance of  Its  corporate  exlstenca  Moreover, 
it  would  seem  that  the  woA  of  auditing 
the  bo(dca  and  of  killing  doss  could  prc^erly 
have  been  Imposed  upon  some  one  or  m6re  of 
the  officers  of  the  dty  who  were  drawing  a 
salary  therefrom,  instead  of  making  It  a 
charge  upon  the  general  fond.  So.  also, 
with  regard  to  the  expenditure  for  dty  print- 
ing, for  sniH^Ues  to  the  health  officer,  for 
lighting  the  streets,  for  court  fees,  for  fees 
and  salary  of  dty  officers;  these  might  be 
Justified  up  to  a  certain  limit  on  the  ground 
of  necessity,  but  clearly  all  such  expenditures 
as  the  dty  chooses  to  make  In  this  behalf 
cannot  be  so  regarded.  Expenditures  of  tills 
kind  must  be  reduced  to  a  bare  necessity,  to 
those  expenditures  without  the  incurrence  of 
which  the  dty  government  cannot  be  carried 
on,  before  the  expenditure  is  Justifled.  So 
with  other  Items  of  Indebtedness  not  here- 
in spedally  enumerated,  they  may  or  may 
not  be  Intimate  expenditures  accordingly  as 
they  may  have  been  Incurred  or  tot  mere 
public  convenience. 

[4]  These  considerations  require  a  reversal 
of  the  Judgment  entered  in  the  court  below. 
The  record,  howeva,  la  not  snffidently  fall 
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to  enable  us  to  direct  such  a  Judgment  as  the 
probable  justice  of  the  case  rcQuires.  The 
Indebtedness  Incurred  up  to  the  consUtution- 
8l  limitation  is,  of  course,  l^tlmat^  and 
could  be  lawfully  convated  into  funding 
bonds.  A  considerable  part  of  the  Indebted- 
nesB  incurred  after  that  time  is  also  clearly 
legittmate;  such,  for  example,  as  that  in- 
curred In  holding  dty^  elections,  salaries  of 
necessary  municipal  officers,  and  expendi- 
tures for  supplies  necessary  to  carry  on  the 
dty  government  Other  items  represent  a 
mixed  class  which  may  be  legitimate  or  not 
depending,  as  we  have  said,  on  the  question 
whether  the  partlcalar  thing  for  which  the 
Indebtedness  was  Incurred  represented  a  ne- 
ceasity  or  only  a  convenience.  As  to  these, 
further  evidence  concwning  the  partlcalar 
service  rendered  or  the  parttcnlar  thing  pur- 
chased must  be  taken  before  the  status  of 
the  debt  can  be  known.  Other  items  again, 
and  some  of  them  we  have  pointed  out,  do 
not  represent  a  legitimate  expenditure  tested 
by  any  theory*  We  havb  concluded,  thwe- 
fore^  to  rererBe  the  Judgment,  anfl  remand 
the  cause  for  such  further  proceedings  as  the 
parties  may  deem  fit  to  take  In  consonance 
with  this  oi^on. 

It  is  but  justice  to  the  trial  Jndge  to  say 
that  It  rested  its  judgment  on  the  authority 
of  Gladwin  t.  Ames,  supra,  wherein  this 
court  sustained  as  legal  certain  Indebtedness 
Incnrred  by  the  town  of  Chen^,  alOiough 
Issued  after  the  town  lad  reached  Its  limit 
of  Indebtedness.  It  must  be  confessed  that 
the  opinion  In  that  case  contains  language 
which  read  apart  from  the  record  then  be- 
fore ihe  court  would  seem  to  justify  as 
legitimate  exp^ditnres  on  the  pert  of  a 
municipality  some  of  the  expenditures  which 
we  have  here  condemned.  But,  while  we 
said  In  that  case  that  the  particular  Indebted- 
ness Incurred  for  the  purposes  spedfled  were 
legitimate  expenditures,  it  was  not  intended 
to  be  said  that  all  such  indebtedness  as  might 
be  incnrred  for  the  purposes  mentioned  would 
be  legitimate.  For  example,  an  lodebtedneBS 
was  there  approved  which  was  Incurred  for 
the  purchasing  of  materials  and  the  erection 
of  a  dty  Jail ;  but  clearly,  had  the  Jail  been 
an  elaborate  structure  in  excess  of  the  im- 
mediate necessities  of  the  dty,  the  debt  in- 
curred would  not  have  been  legitimate.  The 
case,  however,  even  within  its  proper  limi- 
tations, goes  beyond  any  holding  theretofore 
made  by  the  court,  and  perhaps  beyond  a 
legitimate  construction  of  the  section  of  the 
Constitution  in  question.  We  prefer  thwe- 
(ore  rather  to  curtail  the  rule  as  there  an- 
nounced than  to  extend  it. 

[E]  We  have  set  forth  something  of  the  na- 
ture and  form  of  the  Judgment  entered  by 
the  court  below.  We  think  it  could  hardly 
be  said  to  be  proper  in  these  respects  were  it 
otherwise  regular.  The  action  was  to  re- 
strain the  Issuance  of  bonds  to  refund  cer- 


tain warrants  thought  to  be  Illegally  issued. 
The  Judgment  should  bare  been  confined  to 
this  issue.  Clearly  the  courts  bare  no  au- 
thority by  Judgment  to  "approve  and  con- 
firm"  the  action  ot  munldpalities. 

The  judgmoit  Is  lerersed,  and  the  cause 
remanded. 

MOUNT,  MAIN,  UOBBIS,  and  BLLIS, 
J  J_  concur. 


8TATO      FSRRATO  et  aL 
(Sapreme  Oourt  of  Washbigton.  Feb.  IS,  1918.) 

1.  iNDionacm  Aim  Infobuatton  (S  110*>— 
Takino  bt  Thick  ob  Dbtice— liUrouAOK 
OF  Statute. 

An  informaticni,  charging  that  defeudanti, 
"and  each  of  them.  *  *  *  by  trick,  device, 
and  confidence  or  bunco  game.  *  *  *  nvon 
receiving  of  and  tnm  A-  •  •  •  $8,000, 
*  *  *  did  then  and  tbere  steal  and  carry 
Bwa7  the  same  With  intent  to  deiH-ive  and  de- 
fraud said  A.  thereof,"  was  Bufficient  to  charge 
a  crime  nnder  Rem.  ft  BaL  Code,  I  2601,  anbd. 

2,  relative  to  larceny  by  trick,  device,  or  bunco 
game,  even  though  It  also  set  forth  an  agree- 
ment to  play  a  game  of  chance  or  sUll,  and 
did  not  aescribe  any  trick,  frand,  or  device, 
since  it  diarged  a  crime  nearly  in  the  language 
of  the  statute,  and  the  allegations  relied  on  to 
show  that  DO  crime  was  dialed  might  be  re- 
jected aa  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  289^294;  Dec 
Dig.  |110.*J 

2.  Labckitt  (i  14*>— Takino— 'Tbkok  OB  Da- 
vicE— "Bunco  Gaicb." 

Where  the  prosecutiDg  witness  was  indaced 
by  defendants  to  play  a  game  of  skill  with  one 
of  them,  who  was  a  skilled  player,  defendants 
knowing  that  the  prosecuting  witness  had  no 
chance  of  winning,  and  not  Intending  to  permit 
him  to  win,  and,  before  the  end  of  the  game, 
defendants  decamped  with  the  money  bet  on  the 
game,  they  were  gnilty  of  the  crime  of  larceny 
under  Rem.  &  B^  Cade.  S  2601,  snbd.  2,  pro- 
viding that  every  person  who,  with  intent  to 
deprive  or  defraud  the  owner  thereof,  shall 
obtain  the  possession  or  title  to  any  property 
from  him  by  an;  trick,  device,  or  tnmco  game 
ia  guilty  of  larceny,  even  though  the  game  play- 
ed was  an  innocent  one  in  itself  since  any  game, 
whether  innocent  or  outlawed,  may  be  a  "bunco 
game";  it  being  the  des^m  and  conduct  of 
Uiose  using  it  that  gives  it  its  character. 

[Ed.  Note.— For  other  cases,  see  Lareenyf 
C«nt.  Dig.  S§  34r-38;  Dec.  Dig.  S  14.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  904.] 

3.  Larceny  (8  14*1— "Bunco  Oaice." 

Any  trick,  artifice,  or  cunning  calculated 
to  win  confidence  and  to  deceive,  whether  it  be 
by  conversation,  conduct,  or  suggestion,  is  a 
"bunco  game"  within  Rem.  &  Bal  Code,  8  2601, 
sutid.  2,  making  any  person  obtaining  another's 
property  bj  means  of  a  bunco  game,  with  Intent 
to  deprive  or  defiraud  Urn  thereto  guilty  at 
larceny. 

[E)l  Note.— For  other  cases,  see  Xmrooiy, 
Cent  Dig.  II  84-36;  Dea  Dig.  1 14.*] 

Parker  and  Gose,  JJ.,  dissenting  in  part 

Department   1.     Ai^>eal   from  Superior 
Court,  King  County ;  J.  T.  Bonald,  Judge 
Leonardo  Ferrato  and  anothor  were  con- 


•For  othar  omiM  see  asm*  topl«  and  ■Action  NUMBBB  In  Doe.  Dig.  *  Am.  Dig.  Koy-Mo.  Series  ft  XUp*r  Isdnas 
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vlcted  of  CEa&d  larceny,  and  tliey  appeaL 
AfflnDBd. 

Wm.  B.  Bell,  of  Seattle^  for  appellants. 
Jobn  F.  Hurpby,  Hugh  U.  Caldwell,  and  H. 
B.  Bntler,  aU  of  Seattle^  for  the  Stata 

CHADWICK,  J.  [1]  Tbe  material  parts 
of  the  Information  npon  which  appellants 
were  tried  follow :  "That  said  lieonardo  Fer- 
rato,  Slsto  Roe,  and  Bendetto  Amardo,  and 
each  of  them,  In  the  county  of  King,  state  of 
Washington,  on  or  abont  the  26th  day  of 
Mardi,  1912,  with  intent  to  deprive  and  de- 
fraud the  owner  thereof,  did  willfully,  un- 
lawfully, and  feloniously  obtain  from  one 
Jos.  Alassa  $3,000  In  lawful  money  of  the 
United  States,,  the  property  of  the  said  Jos. 
Alassa,  by  trick,  device,  and  confidence^  or 
bunco  game,  In  this:  That  said  Leonardo 
Ferrato,  Slsto  Roe,  and  Bendetto  Amardo, 
and  each  of  them,  upon  the  pretense  that  he 
(the  said  Jos.  Alassa)  might  win  and  receive 
from  said  Braidetto  Amardo  a  like  sum  of 
$3,000,  and  the  retum  of  his  own  $3,000  upon 
the  result  of  a  certain  game  of  bocde  to  be 
then  and  there  played,  whereas  the  said  Leo- 
nardo Ferrato,  Slsto  Roe^  and  Bendetto  Ar- 
nardo,  and  eac^  of  them,  did  not  Int^d  that 
said  Jos.  Alassa  should  receive  the  sum  of 
$3,000  of  or  from  the  said  Leonardo  Ferrato, 
Slsto  Roe,  and  Bendetto  Amardo,  or  either  of 
them,  nor  did  they  or  either  of  than  intend 
that  said  Jo&  Alassa  should  or  would  have 
returned  to  him  bis  own  $8,000  so  paid  to  said 
liOonardo  Ferrato,  Slsto  Roe,  and  Bendetto 
Amardo,  and  each  of  them,  as  aforesaid,  and 
the  said  Leonardo  Ferrato,  Slsto  Roe,  and 
Bendetto  Amardo,  and  each  of  them,  npon 
receiving  of  and  from  said  Jos.  Alassa  the 
said  $3,000  in  lawful  money  of  the  United 
States,  did  then  and  there  take,  steal,  and 
carry  away  the  same  with  intent  to  deprive 
and  defraud  the  said  Jos.  Alassa  thereof,  con- 
trary to  the  statute  In  anch  case  made  and 
provided,  and  against  tbe  peace  and  dignity 
of  the  state  of  Washington."  A  demurrer  to 
this  information  was  filed  by  the  defendants 
upon  the  grounds:  (1)  That  several  sepa- 
rate crimes  and  offenses  are  included  there- 
in; (2)  that  the  facts  pleaded  are  not  suf- 
ficient to  charge  tbe  crime  of  grand  larceny ; 
<S)  that  the  facts  stated  in  said  Information 
are  insufficient  to  establish  the  commission 
of  any  crime  by  the  defendants,  or  either  of 
them;  (4)  that  the  facts  pleaded  therein 
show  tbat  tbe  defendants  have  not  been 
guilty  of  any  offense  whatsoever;  (6)  mis- 
Joinder  of  several  distinct  offenses. 

Appellants  assume  that  the  information 
was  designed  to  charge  a  crime  under  section 
2471,  Rem.  &  Bal.  Code,  defining  the  crime  of 
swindling,  and  that,  Inasmuch  as  the  infor- 
mation sets  forth,  an  agreemrat  to  play  a 
game  of  chance  or  skill,  and  no  trick,  fraud, 
or  device  la  described,  appellants  should  not 
bare  been  put  to  trial,  or,  being  convicted,  are 
now  entitled  to  an  arrest  ot  Jndgmoit  We 


think  this  imsitlon  Is  not  well  taken.  It  Is 
Insisted  by.  the  state  that  the  Information 
was  drawn  under  subdivision  2,  {  2601,  Rem. 
ft  BaL  Code^  which.  In  so  far  as  it  is  mate- 
rial to  the  preset  charge,  reads  as  follows : 
"Every  person,  who  with  Intuit  to  deprive  or 
defraud  the  owner  thereof,  shall  obtain  from 
the  owner  or  another,  the  possession  or  title 
to  any  property  •  •  *  by  any  trick,  de- 
vice, bunco  game,  or  fortune  telling  *  *  •* 
steals  such  ivopMly  and  shall  be  guilty  of 
larcMiy." 

In  the  absence  of  a  motion  to  atilke  or 
make  more  definite  and  certain,  tbp  parts  of 
the  informatton,  which  are  relied  <m.  to  show 
that  no  crime  to  cbarged,  may  be  rejected  as 
surplusage;  and  enough  will  be  1^  under 
our  practice  allowing  a  crime  to  be  charged 
in  the  language  of  the  statute  to  pass  the 
grounds  of  demurr«,  and  eeypedally  tlie 
ground  that  the  Infonnatlon  does  not  state 
facts  sufficient  to  constitute  the  crime  of 
grand  larceny.  The  crime  of  grand  larceny 
being  diai^ied,  and  the  part  of  tiie  Informa- 
tion objected  to  bdng  treated  as  a  matter  of 
luducauCTt,  the  information  Is  sufficient,  for 
we  have  a  charge  as  nearly  in  the  language 
of  the  statute  as  It  can  be  made :  "The  said 
Leonardo  Ferrato,  Sisto  Roe,  and  Bendetto 
Amardo,  and  each  of  them,  *  *  *  by 
trick;  device,  and  confidence  or  bunco  game, 
*  *  *  upon  receiving  of  and  from  said 
Jos.  Alassa  •  •  •  $3,000  m  lawful  money 
of  the  United  States,  did  then  and  there  steal 
and  carry  away  the  same  with  Intent  to  de- 
prive and  d^raud  the  said  Jos.  Alassa  there- 
of, contrary  to  the  statnte."  eta 

[2]  It  Is  next  contended  that  the  facts  do 
not  warrant  the  verdict;  tbat  the  game, of 
boccie  is  an  Innocoit  gam^  depending  upon 
the  skill  of  the  players;  that  Jos^h  Alassa, 
the  prosecuting  witness^  voluntaxlly  entwed 
Into  the  play  for  high  stakes ;  that  he  admits 
that  he  expected  to  keep  the  money  of  his  ad- 
versary if  he  won ;  and  therefore  no  criminal 
charge  can  be  sustained.  In  a  sense,  this  is 
sU  true.  But,  threading  the  whole  narrative 
of  the  testimony,  there  Is  the  track  of  fraud. 
It  seems  certain  to  us,  as  it  did  to  the  Jury, 
that  the  prosecuting  witness  was  the  victim 
of  a  conspiracy  to  defraud  him  of  his  money. 
It  is  no  defense  that  the  game  was  as  inno- 
cent as  billiards,  baseball,  croquet,  or  wres- 
tling. The  game  was  an  Instrument  In  the 
scheme  to  bring  the  victim  into  play  with 
an  adversary,  a  reputed  stranger,  who  had 
been  in  this  country  but  three  months,  and 
who,  according  to  his  own  testimony,  had 
taken  several  medals  In  the  old  country  be- 
cause of  his  skill  as  a  boccie  player.  He 
was,  to  use  the  vemacular  of  the  race  track, 
a  ringer.  The  defendants  and  Slsto  Roe,  who 
was  not  apprehended,  did  not  intend  to  take 
any  chance.  Alassa,  the  victim,  was  allowed 
to  win'  two  or  three  games  played  for  small 
stakes.  His  measure  was  taken.  It  was  then 
proposed  that  they  play  for  a  larger  anm,  and 
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Alama  drew  nearly  $3,000  out  of  the  bank. 
Ststo  and  Leonardo  pretended  to  contribute 
with  him  enough  to  match  the  $8,000  which 
Amardo  pretended  to  have.  Slsto  held  the 
stakes.  The  game  went  on.  Dnrlng  the 
game,  Alassa  temporarily  retired,  and  the 
three  confederates  decamped  with  the  money. 
After  dividing  Alassa's  money  equally,  th^ 
fled  to  Butte,  U6nt,  where  Ferrato  and  Arn- 
ardo  were  apprehended.  Slsto,  the  other  con- 
federate, escaped.  It  Is  possible  that,  In  the 
absence  of  a  statute,  one  who  Inres  another 
Into  a  snre  thing  game  by  escltlng  his  cupId- 
1^  ml^t  not  be  criminally  liable.  Bnt  for^ 
tnnately  the  statute  covers  such  cases.  We 
think  it  ia  dearly  proved  that  aiv^nts 
never  Intuided  that  Aiassa  should  win  any 
money.  They  knew,  as  one  of  the  onMlants, 
Mio  spoke  at  ttie  trial  of  the  others,  as  his 
partner  admits,  that  Alassa  had  no  tibance 
of  winning  against  the  skill  of  Arnardo,  nor 
did  th^  glTe  him  a  dianoe,  If  any  he  bad. 
They  stole  the  mon^  before  the  game  wa^ 
over. 

Hie  law  does  not  donand,  as  a  condition 
or  as  an  element  of  the  crime  defined  by  oar 
statute  that  the  game  employed  1^  confidence 
men  shall  be  an  outlawed  game  ^ey  some- 
times employ  than;  bnt  more  freqnently  do 
they  employ  one  that  seems' legitimate  to  the 
Intended  TlcUm.  Wrestling,  foot  racing,  horse 
racing,  pool,  teni^ns,  or  any  game  of  endnr^ 
ance,  chance,  or  skill,  Is  apt  to  be  more  at- 
tractlTe  to  the  guileless,  conceited,  or  ava- 
rldouB  than  a  chuck-a-Iudc,  strap,  panel 
house,  or  badger  game,  and  less  calculated  to 
excite  Buspidon  than  the  old-fashioned  gold 
brick,  whatever  Its  wrapping  may  be.  Even 
outlawed  games  are  Innocent  in  themselves. 
Oumes  never  injure  any  one.  It  takes  a 
crooked  player  to  make  a  crooked  game,  and 
the  law,  as  it  is  written  In  this  state,  Is  aim- 
ed against  the  man,  and  not  against  the 
Inanimate  dice,  cards,  billiard,  or  bocde  balls. 
So  any  game,  whether  Innocent  or  outlawed, 
may  be  a  bunco  gam^  for  it  Is  the  design  and 
conduct  of  those  who  use  It  that  gives  it 
its  character  under  the  statnte. 

[3]  Any  tridt,  artifice,  or  cunning,  calculat- 
ed to  win  confidence  and  to  deceive,  wheth- 
er It  be  by  conversation,  conduct,  or  sugges- 
tion, is  a  bunco  game,  within  the  meaning  of 
the  statute^  The  prosecuting  attorney  has 
cited  the  following  cases  which  sustain  his 
theory  and  our  conclusion:  People  v.  Sliaugh- 
nessy,  110  Cal  C98,  43  Pac.  2 ;  People  v.  Ma- 
son, 113  Cal.  76,  48  Pac.  182;  State  v.  Ryan, 
47  Or.  338,  82  Pac.  703,  1  L.  B.  A.  (N.  S.)  862; 
State  V.  Donaldson,  35  Utah.  96,  99  Pac  447, 
20  L.  B.  A.  (N.  S.)  1164,  136  Am.  St  Bepv 
1041;  People  v.  Shaw,  57  Mich.  408,  24  N. 
W.  121,  58  Am.  Bep.  372;  People  v.  Miller, 
160  N.  T.  339,  62  N.  E.  418,  88  Am  St  B^. 
546. 

The  testimony  of  the  prosecntlng  witness 
is  vigorously  attacked.    Certain  differences 


between  his  testimony  and  that  of  <^h«r  wit- 
nesses, and  the  fact  that  he  did  not  publish 
the  fact  of  the  robbery  until  the  next  day, 
are  relied  on.  The  differences  in  the  testi- 
mony, if  any,  aiq>ear  trivial  In  the  light  ot 
the  whole  record.  Alassa's  delay  In  goii^  to 
the  police  was  explained  to  the  satisfaction 
of  the  Jury. 

Error  la  predicated  upcm  the  giving  and  re- 
fusal to  give  Instructlona.  We  find  no  emr 
in  the  instructitms  given,  and  the  retpiested 
instructions  were  fully  covered  by  those  giv- 
en to  the  Jury  by  the  court 

The  Jndcmexit  of  the  lower  court  Is  af- 
firmed. 

CBOW,  G.  J.,  and  MOUNT,  J.,  concur. 

PABKBB,  3.  I  concur  In  the  result  I 
think  that  when  appellants  decamped  with 
the  money,  before  Uie  dose  of  the  game,  they 
committed  plain  grand  larceny,  regardless  of 
whether  the  game  was  a  so-called  "bunco 
game"  or  a  fair  gama  I  am  not  ready  to 
hold  that  the  crime  durged  would  have  been 
committed  bad  the  game  been  coi^I^ed  and 
the  staked  money  paid  over  in  imrBoance  of 
the  result  of  the  game.  I  fear  the  majwity 
(pinion  may  be  so  constmed. 

QOSEf  J.  I  concur  with  PARKBB,  J. 


STATE  ex  reL  McGALLUM  et  aL  T. 
SUPERIOR    COURT.  COW- 
UTZ  COUNTY,  et  aL 

(Supreme  Court  of  Washington.    Feb.  14, 

1913.) 

1.  Intoxicating  Liqdobs  ({  14*)— Local  Op- 
tion —  Elsotions  —  CoNTEsra  —  Conbti- 

TUTIORAI.  AND  STATDTORT  PBOVISXOIIS. 
The  provision  ot  BeoL  &  BaL  Code,  | 
6313,  making  the  decision  of  the  superior  court 
in  local  option  election  contests  final,  is  valid, 
notwitbatanding  th«  constitutional  provisions 
authorising  the  Supreme  Court  to  issue  writs 
of  review  necessary  to  the  complete  exercise  of 
its  appellate  and  revisory  jurisdiction,  since 
the  determination  of  questions  coocemlng  elec- 
tions belongs  to  tlie  political  rather  than  the 
judicial  branch  of  state  government,  and  the 
determination  ot  election  contests  is  a  jadicial 
function  only  to  the  extent  authorized  by  stat* 
nte. 

[Ed.  Note. — For  other  cases,  see  Intozicatinff 
Uqaors,  Cent  Dig.  S  16 ;  Dec.  Dig.  |  14.*] 

2.  Cebtiobabi  (8  28*)— Contests  — CoKsnru- 

TIONAL  AND  STATUTOBT  PBOVISIORS. 

Although  Rem.  &  BaL  Code,  {  6313.  makes 
tbe  superior  court's  decision  on  the  merits  in  a 
local  option  election  contest  final,  the  Supreme 
Court  may  review  its  action  for  the  purpose  of 
determining  whether  it  has  acted  within  its 
jurisdiction  or  exercised  such  jurisdiction  con- 
trary to  law. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Gent  Dig.  H  33,  41;  Dec.  Dig.  i  28.*] 

En  Banc.  Certiorari  by  the  State  on  re- 
lation of  J.  H.  McCallum  and  others  against 
Oie  Superior  Court  for  Oowlitri  County  and 
others,  to  review  a  Judgment  of  the  low^ 


•For  otber  cases  m  sams  toplo  and  SMtloa  NUU BER  la  Dse.  Die  *  Am.  Dig.  Ksy-No.  Ssrlaa  *  Smt  Indsxta 
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court  In  an  election  contest  On  motloii  to 
quash  the  writ  and  aiamlBS  the  proceedings 
tor  lack  of  Jurisdiction.  Motion  granted. 

Tbaxiker  &  Hancock,  of  Qhehalis,  and 
Haydw  &  Langhorne,  of  Tacoma,  for  rela- 
tors. O'Neill  &  Spenldlng.  of  Oastle  Bock, 
and  Pncy  P.  Bhisb,  of  Kelso,  tm  leepondents. 

MORRIS.  J.  Writ  of  certiorari  to  rerlew 
the  jndgment  of  the  lower  court  In  an  elec- 
tion contest,  involving  the  validity  of  an 
election  In  pxe  city  of  Castle  Rock,  to  de- 
termine whether  said  city  ^ould  license  the 
sale  of  Intoxicating  Uqnora.  The  following 
facts  will  be  sufficient  for  a  proper  nnder- 
■tandlng  of  the  question  submitted  for  onr 
determination.  On  November  5,  1912,  a  lo- 
cal option  election  was  held  at  Castle  Rock, 
the  result  of  which  was  In  favor  of  no  li- 
cense: On  November  21,  1912,  relators  com- 
ineuced  a  proceeding  in  the  lower  court,  al- 
leging various  Irregularities  under  which 
they  dialled  the  election  was  illegal,  and 
praying  the  lower  court  to  restrain  the  city 
clerk  from  entering  and  publishing  the  re- 
sult of  the  election,  and  for  a  decree  declar- 
ing the  election  to  be  null  and  void.  In  this 
proceeding  an  answer  was  filed,  putting  the 
allegations  of  the  petition  in  Israe,  and  In 
due  time  a  hearing  was  had  In  the  lower 
court,  when,  after  a  full  hearing  upon  the 
merits  of  the  controversy  as  presented  by 
the  petition  and  answer,  the  lower  court 
denied  the  prayer  of  the  petition  and  dis- 
missed the  action.  Thereupon  relators  came 
to  this  court  and  sued  ont  this  writ,  under 
which  they  seek  to  have  us  review  the  de- 
termlnatlcm  of  the  lower  court  upon  the 
merlta 

[1  ]  Respondents  appeared  upon  the  return 
day  and  moved  to  quash  the  writ  and  dis- 
miss the  proceedings  here  upon  the  ground 
that  no  -jurisdiction  la  vested  In  this  court 
to  review  the  judgment  of  the  lower  court 
upon  -the  merits.  This  motion  must  be 
granted.  Section  6318,  RenL  &  BaL  Code, 
which  Is  section  22  of  the  local  option  law 
of  1909,  provides  for  contestli^  the  validity 
of  local  option  elections,  confers  Jurisdiction 
over  such  election  contests  in  the  superior 
court  for  the  proper  count?,  and  further  iwo- 
vldes  that  "the  said  court  shall  have  final 
Jurisdiction  to  hear  and  determine  the  mer- 
its of  such  cases."  Answering  this  conten- 
tion, relators  assert  that.  Inasmuch  as  under 
our  Constitution  this  court  Is  vested  with 
the  power  to  Issue  writs  of  review  to  the 
complete  exercise  of  Its  appellate  and  revis- 
ory Jurisdiction,  the  right  of  review  la  con- 
stitutional and  not  statutory,  and  a  juris- 
diction which  la  constitutional  cannot  be 
taken  away  by  statute.  In  discussing  this 
question,  we  confine  ourselves  to  the  char- 
acter of  cases  Involved  In  the  local  option 
law,  and  do  not  mean  to  hereby  express 
any  o^nlon  as  to  general  suits  at  law  or 
acUona  in  equity  invoIvlDg  0(Hnnion-law 


rights.  Whatever  may  be  said  as  to  the 
right  of  the  Legislature  to  Umit  the  jurisdic- 
tion of  this, court  in  actions  involving  prop- 
erty rights  or  personal  liberty,  where  no 
appeal  is  given,  no  such  question  is  pre- 
sented under  the  facts  in  thief  case.  Nor 
does  It  In  our  opinion  fall  within  that  rule, 
annoimced  by  some  courts,  that  writs  of 
error  will  He  trom  appelate  to  Inferior 
courts  for  the  purpose  of  reviewing  their 
final  determination  in  all  cases  Involving 
property  rights  or  personal  liberty,  where 
no  appeal  Is  giv^  and  that  this  right  ex- 
ists, independently  of  any  statutory  or  con- 
stitutional provisions,  by  force  of  the  com- 
mon law,  in  all  cases  In  which  the  Jurisdic- 
tion of  such  inferior  court  Is  exercised  ac- 
cording to  the  coarse  of  the  common  law. 
The  questions  here  Involved,  and  to  which 
the  act  in  question  is  devoted,  are  public 
rather  than  private  rights,  and  determine, 
the  manner  la  which  the  public  will  shall 
be  finally  ascertained,  In  questions  purely  of 
a  public  nature,  and  not  Involving  an  at- 
tempt to  determine  property  rights  or  re- 
strain personal  liberty.  The  determination 
of  these  questions  Is  one  of  undoubted  leg- 
islative power,  and  b^ongs  to  the  political, 
rather  than  the  Judicial,  branch  of  state 
govemmmt  It  has,  we  think,  been  univer- 
sally held  that  an  election  contest,  such  as 
this  proceeding  was,  as  brought  In  the  lower 
court,  is  not  an  ordinary  adversary  proceed- 
ing. Minor  V.  Kidder,  43  Cal.  229.  The  pub- 
lic Is  concerned,  and  it  is  the  public  Inter- 
ests that  are  to  be  determined,  and  hence 
the  rule  has  become  established  that  Sec- 
tions are  beyond  the  control  of  the  Judicial 
power,  and  that  the  determination  of  elec- 
tion contests  is  a  Judicial  function  only  to 
the  extent  authorized  by  statute.  These 
rules  are  so  well  established  no  authority 
will  be  required  to  sustain  them.  Hence 
we  find  numerous  cases  holding  that,  where 
the  Legislature  had  committed  the  final  de- 
cision of  the  removal  of  county  seats  or 
questions  of  a  similar  nature  to  public  of- 
ficials or  trial  courts,  the  appellate  court 
was  thereby  deprived  of  the  right  to  review 
such  decision.  Coon  v.  Mason  County,  22 
111.  666;  Moore  v.  Mayfield,  47  111.  167; 
Loomls  V.  Hodson,  224  III.  147,  79  N.  E.  S90; 
HefCner  v.  County  Commissioners,  16  Vfeab. 
273,  47  Pac.  430. 

[2]  This,  of  course,  does  not  mean  that, 
under  constitutional  authority  such  as  is  con- 
ferred upon  this  court  in  the  issuance  of  its 
writs  to  inferior  tribunals,  appellate  courts 
may  not  issue  writs  of  review  to  determine 
whether  such  tribunal  Is  exerdsing  its  pow- 
er according  to  law,  or  is  acting  within  or 
without  Its  Jurisdiction.  We  have  repeated- 
ly Issued  such  writs  In  proceedings  under 
this  same  law,  where  the  question  lnv<dved 
the  Bufilclency  of  the  petition,  or  other  like 
matter,  affecting  the  jurisdiction  of  the  lower 
court,  such  as  In  State  ex  rel.  QuUlen  v.  'Su- 
perior Court,  126  Pae  899;  State  ex  i«L 
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Griffin  T.  Bt^rior  Court.  127  Pac.  120;  State 
ex  reL  Czerny  v.  Superior  Court,  127  Pac. 
207 ;  State  ex  rel.  Fbrgues  t.  Superior  Court, 
127  Pac  313.  In  none  of  those  cases,  how- 
ever, were  we  called  upon  to  exercise  a  re- 
visory jurisdiction  In  the  nature  of  an  ap- 
peal from  the  determlnatlOD  of  the  lower 
court  upon  the  merits  of  the  controversy, 
llie  GrlSln  Case  submitted  the  question 
whether  a  city  election  was  the  "last  gen- 
eral election"  within  the  meaning  of  the 
law,  as  determining  the  number  of  require 
signatures  to  a  petition  calling  an  election. 
The  other  cases  inrolred  the  sufficiency  of 
the  petition  under  which  the  jurisdiction  of 
the  lower  court  was  Invoked.  It  might  be 
added  that  In  none  of  them  was  any  quea- 
tlon  raised  ob  to  onr  fall  and  complete  ju- 
risdiction. 

The  cases  dted  by  relators,  and  under 
which  their  counsel  strenuously  contend  for 
the  exercise  of  our  Jurisdiction,  are,  it  seems 
to  OS,  when  properly  read,  authority  against 
the  assumption  «f  such  Jurisdiction.  In  In- 
dependence Party  Nomination,  208  Pa.  108, 
07  Atl.  344,  It  Is  said,  in  a  case  Involving  the 
rlffht  of  the  Independence  party  to  a  separate 
column  of  nominations  on  the  official  baDot: 
"The  case  having  been  brought  t»  this  court 
by  certiorari,  the  first  question  is  our  juris- 
diction. The  proceeding  being  entirely  stat- 
utory and  without  appeal,  we  cannot  review 
the  findings  of  ftict  or  the  merits  of  the 
case ;  but  under  the  general  supervisory  pow- 
ers of  the  court  on  certiorari,  we  are  enti- 
tled to  Inspect  the  whole  record,  with  regard 
to  regularity  and  propriety  of  the  proceed- 
ings, to  ascertain  whether  the  court  below 
exceeded  Its  jurisdiction  or  Its  proper  1^1 
discretion"— citing  Pollard's  Petition,  127  Pa. 
507,  17  Atl.  1087,  involving  the  granting  «Jf 
wholesale  licenses  for  the  sale  of  liquors, 
where  such  matters  were  specially  commit- 
ted to  the  court  of  quarter  sessions,  and 
where  It  was  said:  "Upon  the  writ  of  cer- 
tiorari, we  may  review  their  proceedings  bo 
far  as  to  see  whether  they  have  k^t  within 
the  limits  of  the  powers  thus  conferred,  and 
have  exercised  them  In  conformity  with  law." 
These  cases  are  authority  for  our  asanmp- 
tlon  of  Jurisdiction  In  the  four  cases  Involv- 
ing this  law,  where  we  have  accepted  juris- 
diction; but  they  hardly  go  as  far  as  to  say 
that,  because  Jurisdiction  is  vested  In  ai>- 
pellate  courts  by  the  Constitution  of  the  state 
to  Issae  ^Tlts  In  aid  of  appellate  or  revisory 
Jurisdiction,  in  cases  Involving  no  [Wirate 
rights,  which  are  purely  statutory  In  their 
nature,  with  the  denial  of  the  right  of  ap- 
peal, tile  appellate  court  may  accept  juris- 
diction under  its  revisory  writ,  and  make 
such  writ  a  medium  for  a  review  of  the 
merits  of  a  controversy,  presenting  no  con- 
stitutional or  Jurisdictional  questions. 

Another  case  relied  upon  by  relators  Is 
Rash  V.  Allen,  1  Boyce  (Del.)  444,  76  Atl. 
370,  an  election  case,  involving  the  rights 
of  the  parties  to  a  seat  in  a  dty  council. 


The  act  construed  provided  that  the  decision 
of  the  dty  council  in  such  cases  should  be 
"final  and  conclusive."  A  writ  of  certiorari 
was  sued  out,  under  which  it  was  sought  to 
test  the  constitutionality  of  the  law  vesting 
the  dty  council  with  sole  Jurisdiction  and 
the  validity  of  Its  Judgment,  because  the 
record  disclosed  that,'  In  hearing  and  deter- 
mining the  case,  the  council  did  not  proceed 
In  the  manner  prescribed  by  law.  The  right 
to  the  writ  being  questioned.  It  was  held 
that,  since  the  power  to  Issue  the  writ  was 
conferred  by  the  Constitution,  such  rls^t 
could  not  be  taken  away  by  statute;  a  rule 
which  will  be  readily  subscribed  to.  But 
that  the  court  Intended  thereby  to  assett 
that,  because  of  its  constitutional  authority 
In  the  exercise  of  its  writ  of  certiorari,  it 
assumed  full  power  of  reviewing  the  judg- 
ment below  on  the  merits,  as  though  no  ques- 
tion bad  been  suggested  as  to  Its  power  to 
so  review  upon  an  appeal,  can  hardly  be 
claimed  from  the  language  of  the  decision, 
for  It  is  said,  after  reviewing  State  v.  Clly 
Goundl,  S  Har.  (Del.)  294.  where  mandamus 
had  Issued  commanding  the  dty  coundl  to 
admit  one  John  Hogany  to  the  office  of  dty 
treasurer,  and  It  was  held  that  the  right  to 
issue  writs  of  mandamus  could  not  be  taken 
away,  "but  by  express  exclusive  words": 
"We  cannot  t>eUeve  that  In  the  case  above 
mentioned  the  court  meant  to  declare  that 
the  constitutional  power  to  issue  a  writ  of 
certiorari  for  the  purpose  of  determining 
whether  the  city  coundl  had  Jurisdiction  of 
a  contested  election  case  could  be  taken  away 
by  statute,  no  matter  how  'express  and  ex- 
dneive'  the  words  might  be.  If  the  court 
had  In  mind  the  constitutional  authority 
vested  therein,  they  must  have  meant  ex- 
press exduslve  words  of  as  high  authority 
as  the  power  given,  to  wit,  of  the  Constitu- 
tion. •  •  •  What  did  the  Legislature 
mean  by  the  statutory  provision  that  the  de- 
cision of  the  dty  council  should  be  final  and 
conduslve?  Uanifestly  it  meant  that  snch 
decision  should  be  final  and  conduslve  so 
far  as  the  merits  of  the  case  are  concerned : 
that  is,  as  to  the  question  the  council  was  to 
determine — the  decUon  that  might  be  con- 
tested. It  could  not  have  meant  or  intended 
that  the  proceedings  of  the  council  could  not 
be  reviewed  by  the  appellate  tribunal  for  the 
purpose  or  to  the  extent  of  ascertaining 
whether  the  council  had  Jurisdiction  of  tile 
cause,  had  exceeded  Its  jurisdiction,  or  had 
not  exercised  It  according  to  law.  To  hold 
otherwise  would  be  to  make  the  dty  coundl 
superior  to  the  Constitution  of  the  state,  and 
to  vest  it  with  powers  greater  than  any 
court  of  limited  Jurisdiction  or  any  Inferior 
tribunal  In  this  state  has  ever  possessed. 
It  would  enable  the  council  to  hear  and  de- 
termine an  election  case  without  notice  of 
any  kind,  without  due  process  of  law.  with- 
out Jurisdiction,  and.  Indeed,  In  absolute  dis- 
regard of  the  rights  of  the  conteatee,  con- 
stitutional or  otherwise.  Such  arbitrary  and 
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unlimited  power  would  be  not  only  danger- 
ous, but  It  is  Inconcelrable  and  Impossible, 
under  our  system  of  government  But  the 
words  'final  and  conclusive,'  in  the  statute, 
have  some  meaning.  Wliat  Is  it?  It  Is  sim- 
ply tbls:  Tb&t  the  action  and  declsloh  of 
the  council  shall  not  be  levlewable  so  far  as 
the  merits  are  concerned.  It  does  not  mean 
that  it  might  not  be  reviewed  to  the  extent 
of  ascertaining  wliether  the  council  had  Jd- 
risdictiott,  had  acted  in  excess  of  its  Jurisdic- 
tion, or  exercised  the  same  contrary  to  laW: 
This  we  hold  to  be  the  law,  and  our  conclu- 
sion Is  amply  sui^mrted  by  antborlty,  aa  well 
as  reason.  4  Eae.  PL  &  Pr.  12,  73 ;  Commis- 
sioners V.  Thompson,  15  Ala.  134,  and  18 
Ala.  eft4;  Peters  v.  Peters,  8  Cuah.  (Mass.) 
537;  CardlfTs  Case,  1  Salk.  146;  Nlblo  t. 
Poet,  25  Wend.  [N.  T.]  280;  15  Oyc  395-397." 

niua  it  will  be  seen  that  the  rule  there 
announced  is  in  harmony  with  oar  prior  as- 
sumption of  jurisdiction  In  cases  under  the 
local  option  law.  We  have  assumed  Juris- 
diction for  the  purpose  of  ascertaining  wheth- 
er the  lower  court  bad  acted  within  its  Ju- 
risdiction or  enrdsed  the  same  contrary  to 
law.  We  decline,  as  here,  to  accept  Juris- 
diction where  no  question  is  raised  involving 
the  Jurisdiction  of  tlie  court  below ;  and  the 
only  thing  required  of  us  is  to  review  the 
merits  of  the  controversy,  as  determined  by 
the  lower  court,  acting  nuder  a  conceded  Ju- 
risdiction. We  do  not  feel  called  upon  to 
say  more.  To  accept  Jurisdiction  in  this 
case  is  to  read  out  of  the  law  the  provision 
that  the  superior  court  should  "have  flual 
jurisdiction  to  bear  and  determine  the  mer- 
its of  such  cases" — a  provision  within  the 
power  of  the  L^cislature  to  include  in  grant- 
ing a  statutory  right  of  action  and  naming 
the  tribunal  that  should  exercise  Jurisdic- 
tion over  that  right  of  action,  in  a  case  In- 
volving only  a  political,  and  not  a  private, 
right 

The  motion  to  quash  ta  granted. 

CROW,  C.  J.,  and  PARKER,  MOUNT, 
MAIN.  rUTil^RTON,  and  ELLIS,  JJ.,  con- 
cor.  OOSE,      concurs  in  the  result 


LUDWIOS  v.  DUMAS. 
(BivvniM  Gonrt  of  Washington..  Feb.  8;  1913.) 

1,  HURIOXPAL  COBPOBATIONS  <|  706*)— IrJU- 

ijss  ON  Stbbet— JQBT  QnESTXON— CoNntia- 

UTOBY  NeGUOBRCB. 

Whether  one  injured  by  being  stmclc  by 
defendanlfs  automobile  while  erossmg  a  street 
on  a  bicycle  sbould  have  seen  defendant  and 
avoided  the  aatomoblle  h«ld  a  Jury  question. 

[Ed.  Note.— For  otlier  cases,  see  Mnniclpal 
Corpoiations,  Gent  Dig.  i  1S18;  Dee.  Dig.  | 
706.*] 

2.  Murkhpai.  CoBPOsaTioiTs  (|  706*)— Ikju- 

BIES  ON  STBEBT-^UBT  QUESTION— NBOLI- 
GENCE. 

Whether  defendant  whose  automobile 
8 truck  plaintiff  wliile  he  was  crossing  the  street 


on  a  bicycle  at  a  crossing  should  have  seen 
plaintiff  and  avoided  strihJng  him,  hOd  a  Jnry 
question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
GorporaUoas,  Cent  Dig.  |  151S;  Dec.  Dig.  i 
700.*] 

3.  Municipal  Cobpobations  (j  705*)— Oani- 
NANCBs— Speed  Laws— AnroHOBiiAS. 

At  person  riding  a  bicycle  or  some,  other 
vehicle  or  standing  or  moving  Is  entitled  to  the 
protection  of  an  ordinance,  makine  it  unlawful 
for  an  automobile  to  cross  over  any  crossing  or 
sidewalk  at  a  speed  greater  than  four  miles  an 
hour  when  any  person  Is  upon  the  same. 

[Ed.  Note.— For  other  cases,  see  Muoicipal 
Corporations,  Cent  Dig.  H  1515-1517;  Dec 
Dig.  S  705.  *T 

D^rtmoitl.  Ajniealftom  Superior  Court, 
Waila  Walla  Ctounty ;  Thos,  H.  Brents,  Judge. 

Action  by  Geo^  Ludwlgs  against  J.  L.  Du- 
mas. From  a  Judgment  for  plaintiff,  defend- 
ant appeal&  Affirmed. 

Sharpsteln  &  Sharpsteln,  ot  Walla  Walla, 
for  appellant  T.  P.  ft  a  a  Ooa^  of  Walla 
Walla,  tor  respondent 

MOUNT,  J.  The  plalntlft  brought  this  ac- 
tion to  recover  damages  on  account  of  per- 
sonal injuries  sustained  by  reason  of  having 
been  run  over  by  defendant's  automobile. 
The  complaint  alfeged  that  the  defendant  was 
running  his  automobile  upon  a  street  In  the 
city  of  Walla  Walla  at  a  greater  rate  of 
speed  than  10  miles  per  hour,  and  that  while 
he  was  so  rnnntug  his  automobile  he  so  care- 
lessly and  negligently  operated  the  same  that 
It  struck  the  plaintiff  with  great  force,  knock- 
ed him  down,  and  ran  over  him,  etc.  The  db- 
fendant  denied  these  allegations,  and  pleaded 
contributory  negligence  of  i^alntiff.  A  Jury 
trial  resulted  in  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  for  91,260l  The  defend- 
ant has  appealed. 

He  insists  (1)  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  In  favor  of  the  de- 
fendant at  the  dose  of  all  of  the  evidence; 
and  (2)  in  giving  to  the  Jury  the  following 
Instructlott:  "I  instruct  you  that  It  is  unlaw- 
ful for  any  person  to  drive  or  operate  an  au- 
tomobile in  the  city  of  Walla  Walla  over*&ny 
crossing  or  crosswalk  at  a  rate  of  speed  fast- 
er than  one  mile  In  fifteen  minutes;  that  is, 
at  a  rate  of  speed  faster  than  four  miles 
per  hour  when  any  person  Is  upon  the  same." 
The  facts  In  the  case  show  that  on  the  8th 
day  of  July,  1011,  the  defendant  was  dfiving 
a  new  automobile  south  along  Second  street 
in  the  city  of  WaUa  Walla.  This  street  was 
a  paved  street  running  nearly  north  and 
south.  The  evidence  is  not  clear  whether  he 
was  driving  upon  the  right  or  left  side  of 
the  street  PlalnttfTs  witnesses  say  that  he 
was  upon  the  left  while  the  defendant's  wit- 
nesses say  he  was  upon  tl^e  right  side  of  the 
street  He  was  driving  at  about  10  mlle^  iier 
hour.  He  intended  to  turn  Into  Newell  sti^t 
to  his  left  This  street  was  an  unimproved 
street;  that  is,  it  was  not  paved,  but  was 
commonly  used  by  pedestrians  upon  the  side- 
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wallc  «&  each  Mb  of  ^  street,  and  l>7  re- 
lildes  upon  a  wall-beaten  loadway  abont  Qie 
center  of  tbe  street  This  street  Intersected 
Second  STenue  at  rl^t  autoes,  mnnliic  east 
and  west  It  was  about  48  feet  wide  betn^een 
the  curbs  of  the  paranent  on  Second  street 
Tbe  pavement  npon  Second  street  extended 
Into  Newell  street  to  the  proper^  lines  on 
eadi  side  of  Second  avenue*  so  that  tbe  pave- 
meat  upon  tbe  entrance  to  New^  street 
from  Second  street  was  tbe  same  wldtb  of 
tbe  parking  strip  and  sidewalk  on  Second 
street  When  ttie  defendant  was  driving  In 
his  automobile  south  along  Second  street  to- 
ward Newell  street  be  saw  tbe  plalntur  pld- 
Ing  a  bicycle  also  south  about  tbe  middle  tiX 
Second  street  PlalntUT  was  100  or  160  feet 
ahead  of  tbe  defendant,  both  going  In 
same  direction,  and  both  going  at  about  the 
same  rate  of  speed.  When  the  plaintiff  came 
to  Newell  street,  be  at  first  Intended  to  turn 
to  bis  left  along  that  street  and  Mde  his 
blcytfle  upon  a  path  or  sidemlk  and  go  east 
npon  tbe  south  sUe  of  that  'street ;  but  he 
saw  some  persons  upon  Oi6  path  or  wUk, 
and  for  that  rmson  oondnded  to  go  upon  the 
bicycle  path  along  tbe  north  side  of  Newell 
street  At  that  time  he  bad  passed  tbe 
nortlL  line  of  Newell  street  upon  Second 
street  Bnd  vbb  about  tbe  center  of  that 
street;  so  that  In  going  to  the  north  side  his 
Ucycle  described  a  sanldrcle  which  btougbt 
talm  out  of  the  Une  of  Second  street  and  up- 
on the  pavement  between  the  cnrtw  upon 
Newell  street,  going  norttterly  npon  tbe  pave- 
ment where  pedestrians  crossed  Newell  street 
upon  Seomd  street  At  this  time  plaintiff 
says  he  i^anced  up  Second  street  and  saw 
no  one  approaching.  There  was  no  one  ez- 
c^  plaintiff  i^on  tbe  crossing  at  tlmt  tlm& 
-Tbe  defendant  with  his  automobile  In  tiie 
meanUme  came  down  Second  street  aiid  turn- 
ed Into  Newell  street  Ndther  party  saw 
the  other  until  It  was  too  lato  to  stop  or 
avoid  a  collision.  Defendant  swrared  his 
machtaie  to  tbe  1^  but  the  right  firont  wheel 
of  tbe  automobile  struck  the  plaintiff's  bi- 
cycle about  tbe  front  wheel,  threw  the  plain- 
tiff  to  tbe  ground,  and  ran  over  and  Injured 
him. '  Before  the  deftodant  turned  bito  New* 
ell  street,  he  shut  off  the  power  of  his  ma- 
chine and  slowed  down  somft  Tba  lot  uptm 
the  comer  where  the  accident  happened  was 
an  unimproved  lot,  and  the  automobile  was 
making  no  noise  and  sounded  no  alarm.  The 
accident  happened  In  the  daytime. 

The  appellant  contends  that  this  case  falls 
within  the  jvlndide  of,  and  Is  controlled  by, 
the  following  cases:  HaMltor  v.  Matthews,  67 
Wash.  487,  121  Faci  988 ;  Fluhart  v.  Seattle 
Electric  do.,  6S  Wash.  291, 118  Pac  SI;  Hel- 
liesen  t.  Seattle  Blectrle  Co.,  66  Wash.  278. 
106  Paa  468— and  therefore  that  tbe  trial 
court  should,  have  directed  a  verdict  for  tbe 
defendant  We  think  this  case  is  not  con- 
trolled by  those  cases,  because  there  Qie  par- 
ty injured  went  Into  tbe  course  of  the  ap- 
oroaching  v^de  or  car  when  he  sbould 


have  known  that  tbe  vehlde  was  onnlng;  and 
could  not  be  atiot>ped.  In  time  to  ^revolt  an 
Injury.  In  this  ■  ease  the  plaintiff  tesUfled 
that  be  looked  up  tbe  street  In  Uio  director 
from  wblcta  he  came,  and  saw  no  vebh^lew 
At  that  jtlme  the  plaintiff's  automobile  most 
have  been  merr  near,  probably  to  his  1^  on 
the  opposite  side  of  the  street  It  was  mak- 
ing no  .noise.  The  ^alntlff  was  npcm  tli» 
crossing  ordinarily  used  by  pedestrians,  going 
In  an  onwslto  direction  trtm  which  he  had 
come  the  moment  before.  He  was  in  pMu 
view  of  tbe  defendant  and  apparency  cross- 
ing tbe  course  whldi  defendant  de^red  to 
take  at  that  tlma 

[1, 1]  Whetbor  be  should  have  seen  the  di^ 
fendant  and  avoided  the  automobile,  or 
whether  the  defoidant  should  have  seen  tb» 
plaintiff  and  avoided  him,  wef^  we  think, 
questions  tor  the  Jury.  In  the  case  of  Hllle* 
brant  ▼.  Mans,  128  Fa&  88!^  whrae  we  were 
considering  the  qnestlon.of  fhQure  of  tbe  In- 
jured part7  to  look  for  the  automobile  which 
struck  btau  and  where  the  trial  court  had 
granted  defendanlfs  motion  for  a  nmisult  we 
said:  **Bven  grahtliw  that  the  amwUant  was 
negligent  in  telling  to  look  to  tba  south  aft- 
er leaving  the  curb,  that  fact  cannot  be  held 
as  a  matter  of  law  the  inoxlmato  or  tf- 
fldttit  cause  of  the  Injury.  The  resptmdent 
bad  no  absolute  right  of  way  abmg  tbo 
street  His  rl^t  was  certainly  no  greater 
than  that  of  the  appellant  Thtir  rights  and 
duties  were  .reciprocal.  Whether,  notwltti- 
Btandlng  any  previous  negligence  oC  Oa 
pellant,  the  respondent  could  have  seen  tb» 
ai^»ellant  and  avoided  tbe  aoddoit  bad  be 
beui  running  at  a  reasonable  rate  of  speed, 
or  had  he  sounded  a  btan,  was  a  quntioB 
for  tbe  jury."  In  that  case  the  parties  wwa 
the  reverse  of  this,  bat  die  facts  upon  this 
p<^t  are  very  similar,  i^d  we  held  that  the 
case  sbould  have  gone  to  t2ie  jury.  We  think 
the  rule  In  that  case  controls  this,  and  tba 
court,  therefore^  did  not 'err  In  submitting 
the  question  of  negligence  to  the  jury. 

Appellant  argues  tbat  the  court  erred  in 
^vlng  the  Instmctlon  above  quoted,  because- 
it  Is  not  applicable  to  the  facto  in  this  cas& 
Tbe  Instmctlon  Is  sidntantlally  In  the  lan- 
guage of  tbe  ordinance  of  the  city  of  WtOla 
Walla.  Tbe  appellant  contends  Uiat  tb» 
accident  did  not  ballpen  on  tiie  crossing  or 
crosswalk,  and  that  tbe  phrase,  "when  any 
persDu  Is  upon  the  same^**  means  when  ahy 
person  Is  using  or  crossing  aa  a  pedestrian,, 
and  does  not  aK>ly  to  pwsons  riding  a  ve- 
hicle over  or  across  tbe  sama  Tlie  ordinance 
Is  general.  It  vroB  intended  to  prevent  auto- 
mobiles from  running  in  excess  of  four  miles 
per  boar  over  street  crossings  wUle  oCher 
persons  were  upon  such  crosstogs.  We  think 
tbe  evidence  showed  quite  dearly  that  tbS' 
plabitlff  was  upon  tbe  crossing.  He  may 
have  been  dlgbtly  off  tbe  line  of  tbe  usual 
travel,  but  he  was  crossing  the  street  at  tba 
crossing,  as  he  had  a  right  to  do. 

[1]  The  foct  that  he  was  riding  a  bicydft, 
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or  was  standing,  or  was  In  some  other  ve- 
blcte  either  standing  or  moving,  would  make 
no  difference.  He  was  npon  or  so  near  the 
crossing  that  he  must  be  regarded  as  npon 
It,  and  it  was  therefore  the  duty  of  the 
driver  of  the  automobile  to  slow  down  to  the 
required  speed,  or  at  least  to  prevent  his 
machine  from  running  down  some  person  who 
was  there  ahead  of  him,  or  who  was  likely 
to  be  endang^ed  by  the  automobile.  We 
think  the  Instruction  1b  applicable  to  the 
facts  In  the  case.  .  It  was  therefore  not  er* 
roneous. 
The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  PARKER  and  FULLER- 
TON,  JJ.,  concur. 


CHBNIBR  et  ux.  T.  INSURANCE  CO.  OF 
NORTH  AMERICA. 

(Supreme  Court  of  Wasbington.   Feb.  1,  1913.) 

1.  InsnBANOc  (1 128*>— Breach  of  CJontuct 

— InSUSEB— FBOOF  OF  LoSS — WAIVES. 

In  an  action  for  damages  for  breach  of  a 
contract  to  issue  an  insurance  policy  on  prop- 
erty which  was  subsegnentiy  deatroyed  by  fire, 
tibe  failure  of  plaintiff  to  make  proof  of  loss, 
which  proof  would  have  been  required  by  the 
policy  bad  it  been  Issued,  did  not  bar  recovery ; 
failure  of  insured  to  issue  the  policy  coostitutp 
ing  a  waiver  of  this  condition. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  M  188-193 ;  Dec  Dig.  {  128.*] 

2.  IKSUBANCE  (I128*)— BBBACH  OF  CONTRACT 
OF  iNSUBED—WAZVia  OF  CONDmoN— GOH- 
IIENCEUEHT  OF  AOTION  WTTHIH  A  YKAB. 

Nor  was  recovery  barred  by  the  failure  of 
Insured  to  sne  within  a  year  after  tlu  fire,  as 
would  tiave  been  required  by  the  policy,  had  it 
Iwen  issued. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fS  188-193 ;  Dec  Dig.  t  128.*] 

D^rtment  1.  .^ipeal  from  ■Superior 
Ooort,  King  Gountr;  Wilson  R.  Gay,  Jodgft 

Action  by  Joe  Ghenler  and  wifa  asaloot 
the  Insurance  Company  of  North  America. 
Fnnn  a  judgmont  for  lOalnttOlB,  defuidant 
appeals.  Affirmed. 

Hathaway  ft  Alston,  of  Sverett,  for  appel- 
lant Alexander  &  Bandy,  ot  Seattle,  for 
respondents. 


PARKESt,  J.  This  is  an  action  to  recover 
damages  In  the  sum  of  $500,  alleged  to  have 
resulted  to  the  plaintiffs  from  a  breach  of  a 
contract  on  the  part  of  the  defendant,  by 
which  it  agreed  to  execute  a  policy  of  insur- 
ance upon  a  building  owned  by  them.  A 
trial  resulted  in  verdict  and  judgment  in  fa- 
vor of  the  plaintiffs  for  the  amount  claimed, 
from  which  the  defendant  has  appealed. 

The  contentions  of  counsel  for  the  respec- 
tive parties  rest  upon  facts  as  to  which  there 
is  no  substantial  dispute.  Respondents  had 
an  insurance  policy  for  $600  executed  by  ap- 
pellant npon  their  bnllding.  This  policy,  by 


Its  terms,  expired  on  January  1,  1909.  On 
September  1,  1908,  re8p<mdmts  entered  Into 
an  oral  contract  with  appellant  through  Its 
agent,  by  which  it  agreed  tliat,  upon  the  ex- 
piration of  the  policy  on  January  1,  1909,  a 
new  policy  should  be  executed;  In  other 
words,  that  the  insurance  should  then  be  re- 
newed. There  was  some  evidence  tending  to 
show  that  respondents  had  a  sufficient 
amount  of  r^nm  pranlnm  due  them  In  the 
hands  ot  the  asent,  from  other  canceled  pol- 
icies; to  pay  the  pranlnm  upon  the  new  pol- 
icy to  be  Issued  January  1,  1900,  and  that  it 
was  nnderstood  that  such  sum  should  be  ap- 
plied in  paymoit  of  the  premium  up(m  the 
new  policy.  It  seems  probable  that  the  jury 
concluded  that  the  premium  was  paid  upon 
the  new  policy  In  this  manner.  Bnt,  how- 
ever that  may  b^  it  Is  plain  that  the  Jury 
was  warranted  In  concluding  and  did  con- 
clude, from  the  evidence  that  the  contract 
for  the  new  policy,  to  be  issued  January  1, 
1909,  was  actually  made  and  tiecame  a  bind- 
ing contract  Indeed,  It  Is  not  now  serious- 
ly disputed  but  that  the  verdict  of  the  Jury 
became  conclusive  upon  the  existence  of  this 
contract,  though  Its  existence  was  denied  by 
appellant's  answer,  and  atrmuously  contest- 
ed at  all  times  up  to  the  rendering  of  the 
verdict  On  January  10,  1909,  10  days  after 
the  agreed  time  for  the  issuing  of  the  new 
policy,  the  building  was  destroyed  by  fire. 
The  evidence  is  somewhat  In  conflict  as  to 
respondents*  giving  notice  to  the  agent  of 
the  destraction  of  the  building  by  Are,  and 
as  to  the  claim  made  against  aH>ellant  by 
respondents  prior  to  the  commencement  of 
this  action.  It  la,  however,  undisputed  that 
respondents  never  tendered  to  appelant  any 
proof  of  their  loss. 

TbiB  action  was  commenced  on  April  15, 
1910;  yrbieh  It  will  be  noticed  was  more  than 
12  months  after  the  dat»  of  the  fire.  In  ad- 
dition to  Its  denial  of  the  makmg  of  the  con- 
tract, u>pdlant  affirmatlTely  alleged  In  de- 
fense Oiat  It  never  Issued  an  insurance  pol- 
icy which  did  not  contain  a  provirion  that, 
"if  Are  occur,  the  Insured  shall  give  imme- 
diate notice  of  any  loss  thercjby  in  writing 
to  this  -company,  •  *  •  and,  within  60 
days  aft«r  the  fire,  unless  snch  time  Is  ex- 
tended In  writing  1^  this  company,  shall  ren- 
der a  statement  to  this  company,  signed  and 
sworn  to  by  said  Insured,  stating  the  knowl- 
edge and  belief  of  the  Insured  as  to  the  time 
and  origin  of  the  fire,  the  interests  of  the 
insured  and  all  others  in  the  property,  the 
cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon."  Also  that  "no  suit 
or  action  on  this  [wllcy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court 
of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  12 
months  next  after  the  fire."  Also  that  "the 
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plaintiffs  bad  knowledge  of  tbe  fact  that  all 
Are  Insurance  policies  contain  such  prorl- 
sloDs;"  that  the  plaintiffs  never  made  any 
proof  of  loss ;  and  that  more  than,  one  year 
elapsed  between  the  date  of  the  fire  and  the 
commencement  of  this  action.  Respondents 
demurred  to  this  affirmative  defense,  which 
demurrer  was  sustained  by  the  trial  court 
Therefore  no  evidence  was  introduced  by  ap- 
pellant to  sustain  its  affirmative  defuse. 
Respondents,  however,  did  Introduce  In  evi- 
dence tbe  original  policy  of  insurance,  which 
contained  provisions  substantially' as  plead- 
ed In  appellant's  affirmative  defense.  It  also 
appears,  from  tbe  evidence  Introduced  by  re- 
spondents, that  none  of  the  conditions  r^led 
upon  by  appellant  in  Its  affirmative  defoise 
were  compiled  with.  We  therefore  have  be- 
fore 08  all  of  tbe  facta  necessary  to  the 
maintenance  cC  appellant's  afflrmatlTe  de- 
fense, if  ancb  Acts  constitate  a  detoisfr 

[1]  The  controlling  question  here  Is,  Are 
respondents  preclnded  from  recovering  be- 
cause of  tbelr  fiUlnre  to  conply  wlUk  condi- 
tions precedott  to  reoovery,  wbl^  would 
have  been  contained  In  the  policy  had  it 
beexk  issued  in  compliance  ^th  the  otmtractT 
No  doubt,  if  swdi  policy  had  been  Issoed* 
and  this  were  a  suit  thereon  to  recover  the 
amount  of  the  Insurance  evidenced  thereby, 
respondents  would  be  so  precluded,  unless 
appellant  had  in  some  manner  waived  the 
conditions  to  be  performed  by  respondents  as 
a  prerequisite  to  such  recovery.  But  this  Is 
not  a  suit  upon  such  policy ;  nor  is  it  a  suit 
upon  an  oral  contract  of  Insurance.  It  is  a 
suit  for  damages  because  of  the  failure  of 
appellant  to  execute  a  contract  of  Insurance, 
as  It  agreed  to  do.  It  Is  true,  as  insisted 
upon  by  counsel  for  apiwUant,  that  "it  will 
be  presumed  that  they  contemplated  such 
form  of  policy,  containing  such  conditions 
and  limitations  as  are  usual  in  such  cases, 
or  have  been  used  before  between  the  par- 
ties." Eames  v.  Home  Insurance  Co.,  94  U. 
S.  621,  629  (24  L.  Ed.  298).  But  the  general 
mle  seems  to  be  that  a  failure,  on  the  part 
of  the  Insurer,  to  issue  a  policy  In  pursu- 
ance of  sndi  a  contract  constitutes  a  waiver 
of  conditions  precedent  to  be  performed  by 
the  insured,  whldi  the  policy,  if  issued, 
would  ban  contained.  It  also  Menu  to  be 
the  general  role  that  a  denial  by  the  insurer 
of  the  exlstoice  of  mdk  a  contract,  whetbn 
it  be  ftw  insoranoe— tiiat  is,  a  contract  for  a 
polity  to  be  issued— or  a  ctmtract  of  insnr^ 
ance,  strictly  speaking,  constitutes  a  waiver 
of  oonditloiu  precedent  to  be  perfbrmed  by 
tue  Insured.  These  general  rules  are  appar- 
ently not  adhered  to  by  all  <^  the  courts, 
though  we  think  tb^  are  supported  by  the 
decided  weight  of  authority. 

In  Thompson  v.  Germanla  Fire  Ins.  Co., 
45  Wash.  482,  48S,  88  Pac.  941,  912,  we  said: 
"Appellant  next  contends  that  respond«it 
cannot  record  because  no  prooft  of  loss 


were  made.  We  may  assume  that,  under  an 
oral  contract  of  Insurance,  tbe  usual  condl- 
tions  of  written  contracts  of  insurance  are  to 
be  followed,  and  we  may  also  assume  that 
DO  formal  proof  of  loss  was  furnished  by 
the  respoud^t  to  the  appellant  Still  the 
rule  is  that  when  a  contract  la  repudiated, 
as  In  this  case,  on  the  ground  that  there  is 
no  contract  and  no  liability,  before  the  time 
expires  for  famishing  sudi  proofs,  such  de- 
nial of  liability  Is  a  waiver  of  the  proof  of 
loss" — citing  authorities.  In  the  recent  case 
of  Hatcher  v.  Sovereign  Eire  Ins.  Co.,  127 
Pac  588,  we  held  that  the  waiver  will  be  ef- 
fectual, although  the  act  or  conduct  of  the 
insurer,  relied  upon  to  constitute  such  waiv- 
er, is  subsequent  to  the  time  fixed  by  the 
policy  witliln  which  proof  of  loss  must  be 
furnished.  True,  In  that  case  the  waiver 
did  not  arise  ficom  a  denial  of  the  ttxistence 
of  the.oontnuA  on  tbe  part  of  tbe  insurer; 
but  we  are  unable  to  see  that  conduct  Oon- 
slatlng  of  a  denial  of  the  existence  of  the 
contract  made  after  the  prescribed  time  for 
furnishing  proof,  is  not  as  effectual  to  re- 
lieve the  insured  Crom  making  proof  of  loss 
as  sncb  a  denial  on  tbe  part  of  ttie  insured, 
made  before  sadi  time,  would  be.  In  either 
event  such  denial  Is  wholly  inconsistent  with 
the  necessity  of  proof.  The  offer  of  proof 
in  one  case  is  as  vain  and  useless  as  In  the 
other ;  and  this  apparently  Is  the  reason  up- 
on which  the  rule  rests.  These  decisions 
seem  to  effectoally  dispose  of  appellant's 
contentions,  In  so  far  as  they  rest  upon  re- 
spondents* failure  to  furnish  proof  of  loss. 

[2]  Since  appellant  also  rests  its  d^ense 
upon  respondents'  failure  to  commence  this 
action  within  12  months  after  tbe  occurrence 
of  the  fire,  as  the  conditions  of  tiie  policy,  if 
Issued,  would,  have  required,  it  becomes  nec- 
essary to  follow  learned  counsel's  conten- 
tions forther  and  ascertain  whether  sncb 
limitation,  as  to  the  time  of  commencing  an 
action.  Is  any  more  binding  upon  reepond- 
ents,  or  less  capable  of  being  waived  by  the 
Insured,  than  tbe  conditions  as  to  furnishing 
proof  of  loss.  Now,  if  the  condition  to  be 
contained  in  tbe  proepecttve  policy  as  to  fnr- 
nlidiing  i»roof  of  loss  within  a  certain  time  is 
InefCectnal,  as  against  respondents,  because 
of  appellanf s  denial  of  tbe  amtract  and  fail- 
ure to  issue  the  policy,  it  would  seou  that 
other  conditions  precedent  to  recovery,  to  be 
contained  in  the  prospective  poli<7»  would  be 
equally  in^ectual  upon  denial  of  tbe  con- 
tract and  fftilure  to  issue  the  policy. 

While  it  seons  clear  to  us  that  tills  is  a 
contract  ft>r  tbe  Issuing  of  a  policy  of  insur- 
ance— that  is,  a  contract  for  insurance  rather 
than  a  contract  of  insurance  strlctiy  speak- 
ing— we  think  it  unnecessary  to  dwell  upon 
the  technical  distinction  differentiating  such 
conb*acts,  which  Is  sometimes  noticed  by  the 
authorities.  The  practical  importance  of 
this  dlstinctkm  does  not  seem  to  have  been 
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recognized  hj  the  declslona  of  the  courts  to 
the  extmt  one  might  expect  from  the  state- 
ment of  the  general  rule  found  In  the  au- 
thorities. This  Is  at  least  true  where  there 
has  been  under  consideration  an  oral  con- 
tract, and  the  question  of  girlng  force  to 
conditions  precedent  to  be  contained  i]$  the 
prospective  policy;  that  is,  the  question  of 
waiver  or  rendering  eCTectnal  of  such  condi- 
tions, by  denial  of  the  contract  and  failure 
to  issue  the  policy,  has  not  In  all  adjudicated 
cases  been  rested  upon  the  technical  distinc- 
tion between  contracts  for  Insurance  and 
contracts  of  Insurance.  Now  It  would  seem 
that,  If  such  prospective  conditions  would 
be  binding  In  any  case  upon  the  insured  un- 
der' an  oral  contract,  they  would  be  where 
the  oral  contract  Is  one  of  insurance  con- 
templating the  issuance  of  a  policy  as  far- 
ther evidence  of  the  contract;  yet,  even  In 
snch  cases,  a  majority  of  the  decisions  seem 
either  to  ignore'  the  distinction  between  oral 
contracts  for  Insurance  and  oral  contracts 
of  Insurance,  or  else  to  hold  the  conditions 
waived  by  the  insurer  by  its  failure  to  issne 
the  policy.  We  will  now  notice  some  of  the 
decisions  applying  the  law  to  the  facts  of 
particular  cases. 

In  Hardwlek  v.  State  Ins.  Co..  20  Or.  647, 
28  Pac.  840,  there  was  Involyed  an  oral  con- 
tract The  insured  had  a  policy  Issued  by 
the  defendant,  which  was  of  questionable 
validity  by  reason  of  defective  description  of 
the  property.  This  policy  was  by  agree- 
ment canceled,  with  the  understanding  that 
a  new  policy  should  be  issued  as  soon  as 
could  conveniently  be  done.  It  was  agreed 
that,  since  the  new  policy  could  not  be  Im- 
mediately issued,  as  it  had  to  be  procured 
by  mail  from  a  distance,  the  insurance 
should  commence  July  20,  18S9,  the  date  of 
the  agreement,  as  though  the  policy  had  been 
then  actually  Issued  and  delivered,  and  that 
the  new  policy  should  run  from  that  date. 
About  a  month  later  the  property  was  de- 
stroyed by  Are,  at  which  time  the  new  policy 
had  not  been  issued,  and  thereafter  the  In- 
surer refused  to  Issue  the  new  policy  and 
refused  to  pay  the  loss.  Apparently  one 
of  the  conditions  of  the  prospective  policy 
was  that  the  insured  must  commence  an  ac- 
tl<m  to  recover  for  loss  within  six  months 
from  the  date  of  the  loss.  Disposing  of  the 
contention  that  this  condition  was  binding 
upon  the  insured,  the  court  said:  "In  the 
ruling  of  the  court  sustaining  the  motion  to 
strike  out  that  portion  of  the  answer  alleg- 
ing that  the  action  was  not  commenced  with- 
in six  months  after  loss,  and  in  refusing  to 
give  t3ie  instruction  asked  by  defraidant  to 
the  same  effect,  there  was  no  error.  This 
action  Is  not  based  upon  the  terms  of  any 
policy,  but  upon  the  breach  of  a  contract 
Although  plaintiff  testified  that  the  policy 
to  be  issued  was  to  be  in  terms  the  same  as 
the  former  one,  except  as  to  length  of  time 
and  amount  of  premium,  defendant  refused 
to  issue  or  deliver  the  poller  according  to  1 


contract  and  hence  this  action.  Having 
failed  to  issue  the  policy,  It  can  claim  no 
exemption  from  liability  on  account  of  any 
provisions  the  policy  might  or  would  have 
contained  had  it  been  Issued."  It  is  difficult 
to  escape  the  conclusion  that  that  contract 
was  one  of  insurance  rather  than  one  for 
Insurance,  though  the  court  seems  to  have 
ignored  such  distinction  and  based  Its  deci- 
sion upon  the  ground  of  waiver  upon  the 
part  of  the  Insurer,  by  its  failure  to  issue  the 
policy.  This  la  the  only  dedslon  coming  to 
our  notice  Involving  the  waiver  <^  or  ren- 
dering InefFectual,  a  condition  limiting  the 
time  for  commencing  suit  to  recover  the 
loss,  to  be  contained  In  a  prospective  p(dlcy, 
by  a  failure  to  issue  such  policy  in  pursu- 
ance of  an  oral  contract 

In  Sproul  V.  Western  Assurance  Co.,  83 
Or.  98,  64  Pac.  180,  there  was  Involved  an 
oral  contract  ccmtMuplattng  the  issuing  of  a 
policy  In  usual  form.  The  policy  would  have 
contained  conditions  Tendering  it  void  If 
the  propwty  was*  or  dumld  become,  Incnu- 
beied  by  mortgage.  The  property  was  so 
incumbered,  and  was  d»troyed  by  0re  be- 
fore Issuance  of  the  policy.  Answering  the 
defoiae,  made  by  the  insurer,  that  the  right 
of  the  Insured  to  recover  was  defoited  by 
failure  of  the  Insured  to  comply  with  con- 
ditions which  would  have  been  contained  in 
the  prospective  policy  if  Issued,  court 
said:  "Where  the  exiatoice  of  a  contract 
to  insure  la  flatly  denied,  and  Uie  issuance 
of  the  p<dlc7  la  rinsed  and  wlthhtid,  the 
company  should  be  held  to  have  waived  aaxSi 
conditions  as  are  calculated  to  void  It  at  the 
very  moment  of  its  execution,  unless  it  has 
given  ample  notice  to  the  assured  that  they 
will  not  only  be  contained  in  the  policy,  but 
insisted  upon,  In  case  the  facta  which  are 
supposed  to  give  rise  to  the  stipulations 
prove  to  be  falsely  r^resented.  So  It  is.  as 
it  respects  those  conditions  which  the  as- 
sured is  required  to  observe  to  order  to  per- 
fect his  remedy  against  the  company." 

In  Western  Assurance  Go.  v.  McAlpln,  23 
Ind.  App.  220,  66  N.  E.  110,  77  Am.  St  Rep. 
423,  there  was  involved  an  oral  contract, 
which  the  court  regarded  as  a  contract  of 
Insurance,  and  not  simply  a  contract  to 
issne  a  policy  of  insurance.  Disposing  of 
the  defense  that  the  proof  of  loss  had  not 
been  made  as  would  have  been  required 
by  the  conditions  of  the  fvospectivc  policy, 
the  court  said:  "Soon  after  the  fire  the 
company  denied  that  any  contract  of  Insur- 
ance existed  by  refusing  to  issue  a  policy. 
When  the  company  refused,  upon  request 
after  the  loss,  to  Issue  a  policy  based  upon 
the  oral  agreement  it  in  effect  denied  aiur 
liability,  and  proofs  of  loss  were  not  re- 
quired as  conditions  precedent  to  bringing 
suit"  The  following  decisions  are  also  in 
harmony  with  these  views :  Tayloe  r.  Mer- 
chants* Fire  Ins.  Co..  9  How.  300,  IS  L.  Ed. 
187;   Gold  T.  Sun  Ins.  Co.,  73  CaL  210, 
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14  Pac.  786 ;  Campbell  t.  American  Fire  Ins. 
Co.,  73  Wis.  100,  40  N.  W.  661;  Baile  v. 
St  Joseph  Fire  ft  Marine  Ins.  Co.,  73  Mo. 
371. 

It  may  be  saggested  that  the  dedsiona 
rest  to  some  extent  npon  want  of  knowledge 
in  the  Insured  of  the  conditions  which  would 
be  contained  In  the  proapective  policy. 
For  instance,  such  fact  is  noticed  In  the 
Missouri  case  above  dted.  However,  that 
such  fact  is  not  controlUiig  seems  to  be 
plain,  In  view  of  the  fact  that  the  Oregon, 
Indiana,  and  California  cases  above  dted 
deal  with  contracts  for  renewal  of  poU- 
de&  Of  course,  in  such  cases  the  insured 
knew  what  the  conditions  of  the  prospective 
polides  would  be ;  and  yet  the  Insured  were 
held  not  bound  thereby,  because  the  con- 
tracts were  denied  and  tlie  poUdea  never 
Issued. 

We  will  now  notice  the  dedsiona  upon 
whidi  connsd  for  appellant  place  their  prin- 
cipal reliance^  In  Hicks  v.  British  Ameri- 
can Assur.  Co.,  162  N.  Y.  284.  66  N.  B.  743, 
48  L.  B.  A.  424,  there  was  involved  an  oral 
contract  which  a  majority  of  the  court  re- 
garded as  a  contract  of  present  Insurance. 
The  parties  to  that  contract,  no  doubt,  con- 
templated the  IsBoance  of  a  policy;  but, 
whether  or  not  they  did  in  fact  so  oontem- 
plate,  the  statotea  of  New  Tork  then  in 
force  prescribed  a  standard  fonn  of  Insur- 
ance policy,  tba  terms  oC  which,  by  opera- 
tion ct  law,  became  a  part  ot  the  contract 
A  majority  of  the  orart  held  fliat  the  con- 
ditlona  specified  In  the  statutory  policy  must 
be  conq^Ued  with  by  the  Insured  as  a  pre- 
requisite to  Us  lit^t  of  recovery.  Three 
of  the  judges  of  that  coort  dissented  from 
the  majority  opinion  upon  the  ground  of 
waiver  of  those  condltloira  by  the  failnre  of 
t2te  company  to  Issue  the  policy  in  compli- 
ance with  the  contract  It  is  also  wortliy 
ot  note  that  that  dedsioii  reversed  a  ded- 
slon  ot  the  ai;^;>eUate  division  of  the  Su- 
preme Court  which  dedaion  was  concurred 
in  by  all  of  the  five  Judges  of  that  coort 
13  App^  Div.  444,  43  N.  Y.  Snpp.  623.  In 
lilpman  v.  IWagara  Fire  Ins.  Co.,  121  N.  Y. 
454,  24  N.  E.  699,  8  li.  B.  A.  719,  there  was 
involved  a  binding  slip,  as  it  was  called, 
being  a  memorandum  erldendng  what  the 
court  regarded  as  a  contract  of  present  In- 
surance. The  court  held  that  the  insured 
was  bound  by  all  of  the  conditions  of  the 
prospective  policy  as  If  it  had  been  Issued. 
But,  while  these  dedslons  do  not  seem  to 
be  In  harmony  with  all  of  those  above  no- 
ticed, they  nevertheless  are  not  necessarily 
In  conflict  with  our  holding  in  this  case  in 
favor  of  the  respondents,  because  there  is 
here  involved  a  contract  which  Is  not  a 
contract  of  present  insurance,  but  a  contract 
for  the  issuance  of  an  Insurance  policy  at 
a  future  time.  The  only  dedslon  called  to 
our  attention,  wldcb  is  seemingly  In  direct 


conflict  with  this  view.  Is  tliat  of  Barre 
Coondl  Bluffs  Ins.  Co.,  76  Iowa,  609,  41  N. 

W.  373. 

We  feet  constrained  to  follow  what  we  re- 
gard as  the  dedded  wdght  of  authority^ 
and  hold  that  the  failure  of  appellant  to  Is- 
sue. %n  insurance  policy  in  pursuance  of 
the  Qbntract,  which  the  Jury  found  to  exist 
in  this  case,  rendered  wholly  Ineffectual,  as- 
agalnst  respondents,  tlie  conditions  which 
would  have  been  contained  in  the  iwoepee- 
tive  p<dicy,  had  It  been  issued,  requlrii^ 
the  respondents  to  famish  proof  of  loss- 
withln  a  certain  time,  and  requiring  the 
commencement  of  an  actioa  to  recover  apon 
the  policy  wlUiln  one  year  from  tbe  date- 
ot  the  fire. 

The  judgment  Is  affirmed. 

CROW,  a  and  GOSD  and  WUKT,  JJ« 
concur. 


BOREI4L  et  aL  V.  OABSON. 

(Supreme  Court  of  Washington.    Feb.  13; 
1913.) 

1,  APPEAI.  and  EBBOB  (SI  70,  78*)— JUDQICBRT- 

Appealablb— Obdeb  or  Dbfaitlt. 

An  order  of  default  for  failure  to  answer 
the  complaint  within  the  time  fixed  by  a  prior 
order  is  not  ajq^ealable,  not  being  a  "final  or- 
der" or  one  spedfically  mratloned  In  Bern.  & 
Bal.  Code,  8  l7l6,  defining  appealable  orders. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  367-385,  ^  464r-483; 
Dec.  Dig.  S8  70,  78.*] 

2.  Affkal  ano  Ebbob  (({  70,  78*)— OsDEBa 

APPBALABUfr— InTEBLOCUTOBT  ObDEBS. 
An  interlocutory  order  directing  that  de- 
fendant specifically  perform  the  contract  sued 
on,  and  pay  to  plaintifF  the  balance  due  uoder 
her  contract,  and,  in  the  event  that  defendant 
does  not  ob^  such  order,  that  the  property  be 
•old  to  disdiatge  a  lien  against  the  proper^  for 
money  paid  by  plaiotUf,  was  not  aKKSwble, 
not  being  a  final  order  or  one  defined  as  appeal* 
able  by  Bern.  &  BaL  Code,  S  1716. 
_fBM.  Note.— For  other  cases,  see  Appeal  and 

F<iJ°'7«V^'^k^»^H  367-3857426,  434,  464r-477, 
480,  481 ;  DecT)ig.  If  70,  78.*] 

Department  1.  Appeal  ftom  Superior 
Court  Stevens  Conniy;  F.  K.  P.  Basket 
Judge. 

Actkm  Blanche  R.  Beddlsh  Borell  anA 
husband  against  Malda  T.  Oarson.  Fn»n  a 
judgment  for  plaintiffs,  defendant  appeals. 
Appeal  dismissed. 

A.  G.  Shaw,  of  Spokane,  for  appellant. 
Guy  B.  Qrotf,  of  Spokane,  for  respondents. 

PABKER,  J.  This  is  an  action  to  enforce- 
speclflc  performance  of  a  contract  for  ex- 
change of  real  property  between  the  plain- 
tiffs and  the  defendant  end  to  recover  upon 
two  promissory  notes  given  by  the  defendant 
to  the  plalntifb  in  connection  with  the  ex- 
change contract  The  plaintiffs  seek  recovery 
upon  three  causes  of  action  pleaded  In  their 
complaint— one  for  recovery  upon  each  of  ttie 
promissory  notes,  and  one  for  specific  per- 
formance of  Oie  exchange  contract  and  th» 


•For  ottaw  ouM  MB  lame  topio  lad  secUon  NUMBER  la  Dm.  Dig.  *  Am.  Dig.  Ker-No.  SeriM  A  R«'r  laOam 
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^iforcemeat  of  a  lien  against  certain  of  the 
property  on  aeconnt  of  money  paid  out  by 
them.  On  January  15,  1912,  the  court  enter- 
«d  an  order,  adjudging  the  defendant  to  be 
In  default  because  of  her  tftllure  to  anawer 
the  complaint  within  Hie  time  fixed  by  a 
previous  order  of  the  court  striking  her 
second  amended  answer  to  the  complalnL 
On  January  29,  1912,  after  making  findings 
«f  fact  and  conclusions  of  law,  the  court  en- 
tered an  Interlocutory  order,  adju^ng  "that 
the  defendant  Malda  T.  Carson  is  hereby  di- 
ncted  to  specifically  perform  the  contract 
set  out  and  made  part  of  the  plaintiffs'  third 
cause  of  action,  *  *  •  that  the  defend- 
ant pay  to  the  plaintiffs  her^  within  30 
days  from  this  date,  to  wit,  on  or  before 
March  1, 1912.  the  sum  of  $1,862.10,  *  *  • 
being  the  balance  due  under  her  contract  spe- 
cifically set  out  in  plaintiffs'  third  cause  of 
action,  and,  in  the  event  that  said  defmdant 
shall  not  ob^  said  order  within  the  time 
specified,  that  the  property  in  Stevens  coun- 
ty hereinbefore  described  shall  be  decreed  to 
be  sold  to  dlschai^  the  said  lien."  There- 
after, on  January  30,  1012,  notice  of  appeal 
was  served  upon  plaintiffs'  attorney,  stating 
that  the  defendant  appealed  from  the  order  of 
default  of  January  15, 1012,  and  from  the  or- 
der of  January  20, 1012,  the  latter  order  being 
the  last  act  of  the  court  In  the  cause.  There- 
after, on  March  7,  1012,  the  defendant  hav- 
ing failed  to  comply  with  the  Interlocutory 
order  of  January  20th,  requiring  her  to  pay 
the  amount  of  the  lien  found  against  the 
property,  a  final  decree  was  entered  foreclos- 
ing that  lien  and  directing  sale  of  the  prop- 
erty in  satisfaction  thereof. 

[1,  2]  Counsel  for  respondents  move  to  dis- 
miss the  appeal,  on  the  ground  that  the  or- 
ders attempted  to  be  appealed  from  are  not 
final  orders  nor  orders  specifically  mentioned 
In  section  1716,  Rem.  ft  Bal.  Code,  from  which 
an>eal  may  be  taken  to  this  court  We  are 
constrained  to  hold  that  this  motion  most  be 
sustained.  We  are  of  the  opinion  that  the 
orders  attempted  to  be  appealed  from  are 
neither  of  them  a  final  Judgment  in  the  case, 
nor  any  of  those  spedflcally  mentioned  In  the 
statute,  from  which  appeal  may  be  taken  to 
this  court  Section  1716,  Rem.  A  Bal.  Code, 
and  our  former  decisions  thereunder,  are  de- 
dslve  in  favor  of  respondents'  motion  to  dis- 
miss the  appeal  Yatsuj^agi  v.  Shlmamura, 
07  Wash.  42,  106  Pac.  003;  Zellar  v.  Sie- 
mens, 68  Wash.  ue.  107  Faa  1054;  GUllland 
T.  Oerman-Amerlcan  State  Bank,  59  Wash. 
292.  109  Pac.  102a  It  la  not  pretended  that 
any  amwal  has  ever  been  taken  from  the 
final  decree  entered  In  this  cause,  wUch  de- 
cree was  entered  more  than  a  month  after 
file  appeal  which  Is  here  sought  to  be  prose- 
cuted was  ta^en. 

Tlie  ap^ieal  Is  dismissed. 

CROW,  a  J.,  and  CHADWIOK,  MOUNT, 

and  GOSEl,  JJ.,  concur. 


JOHNSON  T.  HEIRGOOD  et  aL 

(Supreme  Court  of  Washington.    Fd).  13, 
1013.) 

1.  MBOHAniOB'  lAHS  (|  281*)— rOBECLOSUKB 
— SUFEICIBHOT  or  BVIDENOK. 

Bvldence  in  an  action  to  foreclose  a  ma- 
terialman's lien  held  to  sustain  a  gnding  that 
the  material  was  sold  to  the  contractor  as  an 
independent  oontractor,  and  not  as  agent  of  the 
owner. 

[Ed.  Note.— For  oth^  cases,  see  Mechanics' 
Uens,  Cent  Dig.  ||  566-572;  Dec.  Dig.  | 
281.*] 

2.  Mechanics'  Liens  (%  09*>  —  Notice  to 

OWHEB  BT  MATEBIAXUAN — SumOIENCY. 

The  leaving  of  duplicate  statements  of  the 
contents  of  each  load  of  material  fomiBhed 
with  the  contractor  and  other  persons  on  the 
premises  was  not  a  compliance  with  Rem.  & 
Bal.  Code,  S  1133,  requiring  that  a  materialman, 
to  secure  a  lien,  shall  mail  or  deliver  to  the 
owner  a  duplicate  statement  of  all  materials 
fundsbed  to  the  contractor. 
IBH.  Not&-^For  other  easfls,  ase  Mechanic^ 
Cent  Dig;  If  181,  lS2PDee.  Dig.  |  99.*] 

8.  Mechanics'  LiENa  d  99*)  —  Nonoi  to 
OwNXB  BT  MArEBiALUAN— Waiver. 

That  th^  owner  was  present  when  the  fiist 
load  of  material  was  delivered*  and  refused  to 
accept  a  statemoit  fbr  the  material,  and  pointed 
out  another  person,  saying,  "He  is  the  man  to 
attend  to  that,  and  not  me,"  did  not  constitute 
a  waiver  of  the  owner's  right  to  insist  that 
duplicate  statements  of  the  materials  furnish- 
ed be  mailed  to  him  as  a  orerequisite  to  the 
right  of  lien  as  required  by  Rem.  &  Bai.  Code, 
§  1133,  where  none  of  the  parties  regarded  these 
statements  which  were  sent  out  with  the  loads 
as  notices  under  the  statute. 

[Ed.  Note.— For  other  cbke,  see  Mechanics' 
Liens,  Cent  Dig.  SS  181, 132;  Dec.  Dig.  |  99.*] 

4.  MEcnANics*  Liens  (I  99*)  — •  Notice  to 

OWNEB    BT    MiATEBIALMAN— SdFFICIENCT— 

AcTUAi.  Notice. 

That  the  owner  had  actual  notice  of  the  de* 
livery  of  materials  did  not  dispense  with  the 
necessity  of  sending  him  the  statement  pro- 
vided for  by  Rem.  &  Bal.  Code,  fi  1133,  as  a 
prerequisite  to  a  materialman's  lien;  a  sub- 
staotial  compliance  with  the  statute  being  nec- 
essary to  obtain  its  benefits. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  U  131, 132 ;  Dee.  Dig.  |  99.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  John  D.  Hinkle, 
Judge. 

Action  by  O.  B.  Johnson  against  M.  ^etr- 
good  and  others.  From  a  Judgment  for  de- 
fendantSf  plaintiff  appeals.  Affirmed. 

John  M.  Oleeson,  of  Spokane,  for  appel- 
lant Danson,  Williams  &  Danson,  of  Spo- 
kane (Geo.  D.  Lantz,  of  Spokane  of  coun> 
stf),  for  revondotta 

FDDIiBRTON.  J.  On  September  5.  1910, 
the  respondents  Heirgood  entered  into  a  con- 
tract vrlth  the  respondent  Charles  Eolb, 
wherry  the  latter,  for  a  stated  considera- 
tion, undertook  to  furnish  all  necessary  la- 
bor and  material,  and  erect  for  the  former 
a  dwelling  house  on  certain  lands  owned  by 
them  situated  in  Spokane  county.  Eolb  pro- 
cured the  principal  part  of  the  material  that 
Mitered  into  the  construction  of  the  house 
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from  tbe  appelant  JohnsoD,  and,  on  his  fall- 
ing to  pay  fOr  the  same,  Johnson  filed  a  Hen 
on  tbe  dwelling  bouse  for  the  amount  of  the 
contract  price  of  tbe  materials  tarnished. 
Subsequently  Johnson  began  the  present  ac- 
tion to  foreclose  the  lien.  Issne  was  Joined 
on  the  allegations  of  his  complaint,  and  a 
trial 'had  resulting  la  findings,  and  a  Judg- 
ment denying  bis  right  to  foreclose  the  lien. 
He  appeals. 

Tbe  record  presents  chiefly  questions  of 
fact  It  Is  not  Important  that  tbese  be  dis- 
cussed in  detail  or  at  length. 

[1]  Tbe  first  Is:  To  whom  was  the  lum- 
ber actually  sold?  It  Is  the  appellant's  con- 
tention that  It  was  sold  to  tbe  respondents 
Heirgood,  or,  more  accurately  perhaps,  to 
Kolb  and  the  Heirgoods  Jointly.  He  testi- 
fied that  Mr.  Heirgood  appeared  at  bis  place 
of  business  some  time  In  the  summer  of  1910, 
looked  over  bis  materials.  Inquired  concern- 
ing prices,  and  where  good  carpenters  could 
be  found,  saying  that  he  contemplated  build- 
ing a  house,  and  desired  to  get  some  idea  as 
to  its  probable  cost;  that  he  later  appeared 
with  Mr.  Kolb,  and  again  looked  over  the 
materials,  stating  that  Mr.  Kolb  was  going 
to  build  the  bouse,  and  would  later  furnish 
him  with  a  statement  of  the  materials  re- 
quired and  give  him  a  chance  to  bid  on 
them;  that  later  the  statement  was  fur- 
nishedt  that  he  did  submit  pricee,  and  was 
given  an  order  by  Mr;  Kolb  for  tbe  materi- 
als; that  he  was  not  informed  of  the  foct 
that  Kolb  was  building  the  dwelling  under 
contract,  but  understood  that  Kolb  had 
<diarge  of  tlie  constmction  of  the  buUdlng  as 
the  agent  of  the  Heirgoods,  and  that  In  deal- 
ing with  Kolb  be  was  dealing  with  the  Heir- 
goods.  His  testimony  is  directly  opposed  in 
all  of  Its  material  particulars  by  that  of 
Heirgood,  and  to  tbe  greater  extent  by  that 
of  Kolb.  O^elr  testimony  is  to  Uie  effect 
that  Johnson  was  Informed  aa  to  the  exact 
relation  between  Kolb  and  Heirgood,  and 
dealt  with  Kolb  with  full  knowledge  of  such 
relation.  In  this  they  are  supported  by  the 
wrlttra  evidence  put  into  the  record  by  John- 
son^hlnuelf.  Tbe  written  statements  of  the 
materlalB  delivered  sent  out  with  eadk  sepa- 
rate wagon  load  are  all  marked  as  sold  to 
Kolb,  with  the  name  of  Heirgood  thereon  as 
the  owner  of  the  building  at  which  tbe  ma- 
terials were  delivered.  Without,  therefore, 
further  pursuing  the  inquiry,  we  think  the 
trial  court  was  justified  In  finding  that  tbe 
materials  were  sold  and  delivered  to  Kolb 
as  an  Independent  contractor,  and  not  as  the 
agent  of  Heirgood;  at  least,  there  is  no  such 
preponderance  of  tbe  evidence  In  favor  of 
tbe  opposite  view  as  to  warrant  us  in  revers- 
ing tbe  finding. 

[2,3]  The  statute  (Rem.  &  Bal.  Code,  i 
1133)  provides  that  a  person  furnishing  ma- 
terials to  a  contractor  to  be  used  in  the  con- 
struction of  a  buUding  abaU  at  tbe  time  the 
materials  are  delivered  to  the  contractor,  as 


a  condition  precedent  to  tbe  right  of  Hen, 
mail  or  deliver  to  the  owner  of  tbe  building 
a  duplicate  statement  of  all  sodi  materials. 
This  requirement  of  the  statute  was  not  com- 
plied with  in  this  Instance,  but  the  appellant 
seeks  to  escape  the  penalty  usually  following 
such  an  omission  by  oonteadlng  that  there 
was  a  waiver  of  the  statutory  requirements 
by  the  respondents,  and  that  they  had  ac- 
tual notice  of  tbe  delivery  of  the  materials. 
It  appears  that  as  each  separate  wagon  load 
of  material  left  the  appdiant's  place  of  busi- 
ness the  driver  of  the  wagon  was  famished 
with  duplicate  statements  of  the  oontento  of 
the  load,  and  was  Instructed  to  leave  one  of 
such  statements  with  tbe  person  to  whom 
tbe  materials  were  delivered,  and  to  have 
the  other  signed  by  such  person  and  re- 
turned to  tbe  appellant  as  evidence  of  such 
delivery.  Among  the  first  of  the  matwials 
delivered  was  a  load  of  cement  intended  for 
the  foundation  of  tbe  building.  The  driver 
after  unloading  the  load  tendered  the  state- 
ments to  Heirgood,  who  was  present  at  the 
place  where  the  material  was  unloaded. 
Heirgood  refused  to  accept  the  statement  or 
receipt  for  tbe  materials,  and  pointed  out  to 
the  driver  another  person  saying,  "He  is  the 
man  to  attend  to  that,  and  not  me."  This 
act  Is  thought  to  constitute  a  waiver  on  tbe 
part  of  Heirgood  of  tbe  right  to  Insist  that 
duplicate  statements  of  tbe  materials  fur- 
nished should  have  been  mailed  to  him  as 
a  prereqatslte  to  the  rl^t  of  lien.  But 
plainly  it  Is  not  so.  It  the  act  of  Heirgood 
could  be  said  to  be  the  consUtntlng  of  the 
particular  indlvldnal  his  agoit  to  act  for 
him,  the  agency  could  relate  only  to  tbe  par- 
ticular load,  as  no  other  of  tiie  very  consid- 
erable  quantity  of  material  that  went  into 
the  building  was  receipted  for  by  this'  par- 
ticular person.  But  the  conclusive  answer  la 
that  neither  the  appellant,  the  respondents, 
nor  the  drivers  of  the  wagons  hauling  the 
material  r^rded  these  dupll(9.tes  as  notic- 
es under  the  statute.  The  scheme  was  the 
convenient  means  adopted  by  tbe  appellant 
for  keeping  account  of  materials  sold,  and 
the  signatare  desired  was  tbe  signature  of 
the  person,  or  the  rei)resentaave  of  the  per- 
son, to  whom  the  materials  were  sold.  This 
Is  further  evidenced  by  the  fact  that  tbe  ap- 
pellant received  and  retained  without  ques- 
tion numerous  receipts  signed  by  Kolb  him- 
self, who  Is  cottcededly  not  the  owner  of  the 
property,  nor  the  person  pointed  out  by 
Heirgood  as  tbe  proper  person  to  whom  to 
deliver  tbe  statements. 

[4]  But  it  is  said  that  tbe  respondente  bad 
actual  notice  of  the  delivery  of  the  materi- 
als, and  hence  further  notice  to  them  by  way 
of  duplicate  statements  was  nob  necessary. 
The  record  does  Indeed  show  that  the  re- 
spondents resided  close  to  the  property  on 
which  tbe  house  was  being  built  during  the 
entire  time  the  house  was  in  process  of  con- 
struction, and  tbat  Mr.  H^i^ood  frequeutiy 
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Inspected  tlie  materials  and  at  times  caused 
the  superlntendiDg  architect  to  reject  some 
that  he  thought  were  not  of  the  qoality 
called  for  In  the  spedflcatlonB  for  the  bulld- 
iDg.  But  the  right  of  lien  Is  statutory  and 
a  substantial  compliance  with  its  terms  is 
necessary  to  obtain  its  benefits;  and  since 
the  statute  makes  this  one  form  of  notice 
essential,  and  places  the  burden  of  giving  It 
upon  the  p^on  asserting  the  lien,  the  courts 
'should  be  slow  in  saying  that  some  other 
form  of  notice  will  answer  the  purpose.  It 
should  not  be  bo  held  in  the  present  In- 
stance. 

There  Is  no  error  In  the  record,  and  tbe 
Judgment  will  stand  affirmed. 

MOUKT,  MAIN,  BLIiIS,  and  MOBBIS, 
JJ«  concur. 


STATS)  T.  BIOS. 

(Stvnrae  Ooort  <d  WasUngton.   FbIil  18, 
191S.) 

Gbiiunax.  Itkw  (H  1000*)-^Appk4I>  and  Ek- 

BOB— BXCOBD. 

In  the  absence  of  a  statement  of  facts  or 
Ull  of  exertions,  an  alleged  error.  In  that  the 
trial  court  of  lis  own  motltm  recalled  tbe  jury 
and  gave  additional  instructions,  could  not  be 
reviewed,  though  tbe  facts  surrounding  the  re- 
calling of  the  jury  were  set  out  affidavit,  a 
copy  of  whidi  appeared  In  the  certified  tran- 
script 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Die.  §f  2658,  2789,  2803-2827,  2827, 
2928,  2948,  'sS^;  Dec.  Dig.  |  1090.*] 

Departmoit  2.  Appeal  from  Superior 
Oonrt,  King  County ;  J.  T.  B<mald*  Judge. 

Tom  Rloe  was  convicted  of  r(HI>bei7,  and  he 
appeals.  Affirmed. 

Wm.  R.  Bell,  of  Seattle,  for  appellant 
John  F.  Murphy,  Crawford  B.  White,  and 
Reah  M.  Whitehead,  all  of  Seattle,  for  the 
State. 

MAIN,  J.  The  defendant  In  this  case  was 
charged  In  the  superior  court  by  information 
with  the  crime  of  robbery.  In  due  time  be 
was  tried,  and  a  verdict  of  guilty  returned. 
Motion  for  a  new  trial  was  seasonably  taiade 
and  oremiled,  and  the  defendant  sentenced 
to  the  state  penitentiary  at  Walla  Walla. 
From  this  judgment  and  sentence  the  defend- 
ant appeals. 

No  statement  of  facts  or  bill  of  exceptions 
has  been  brought  to  this  court  Tbe  appel- 
lant  In  his  brief  assigns  error.  In  that  the 
trial  court,  while  the  jury  were  deliberating 
upon  their  verdict,  of  its  own  motion  recalled 
the  jury  Into  open  court,  and  gave  them  ad- 
ditional Instructions.  The  facts  surrounding 
tbe  recalling  of  the  jury  are  set  out  by  af- 
fidavit, a  copy  of  which  appears  In  tbe  tran- 
script, which  was  certified  by  the  clerk.  Tbe 
respondent  objects  to  tbe  consideration  of 
this  affidavit,  for  the  reason  that  It  is  not 
properly  before  this  court   This  contention 


must  be  sustained.  Under  the  repeated  de- 
cisions of  this  court,  affidavits  used  upon  a 
hearing  before  the  trial  court  cannot  be  made 
a  part  of  the  record  on  appeal  by  simply  in- 
corporating them  in  the  clerk's  transcript 
Spoar  et)  aL  v.  Spokane  Tum-Vereln,  64 
Wash.  208,  116  Pac.  627;  Sakai  v.  Keeley,  66 
Wash.  172,  119  Pac.  190;  Hayworth  v.  Mc- 
Donald, 67  Wash.  496,  121  Pac.  984.  In  the 
Hayworth  Case,  the  court  In  deciding  a  sim- 
ilar question  said:  "The  appellants  failed  to 
propose  or  have  certified  into  this  court  any 
statement  of  facts,  and  the  case  is  here  on  a 
transcript  of  so  much  of  the  record  as  the 
appellants  have  seen  fit  to  direct  the  clerk 
to  transmit  to  this  court  In  the  record  so 
certified  are  copies  of  two  affidavits  filed  for 
use  on  the  motion  to  vacate  the  Judgment 
Tbe  r'&spondent  objects  to  the  consideration 
of  these  affidavits  on  this  appeal  on  the 
grounds  that  they  are  not  properly  a  part  of 
the  record,  the  same  being  in  the  nature  of 
evidence  which  can'  only  be  brought  to  this 
court  by  a  statement  of  facts.  This  objec- 
tion Is  well  taken.  We  have  in  a  long  line 
of  cases  held  that  affidavits  filed  as  proof  of 
particular  facts  cannot  be  made  a  part  of 
the  record  In  this  court  by  tbe  mere  certifica- 
tion of  th^  clerk.  State  v.  Lee  Wing  Wah, 
53  Wash.  294. 101  Pac.  873 ;  Sakal  v.  Keeley, 
66  Wash.  172, 119  Paa  190,  and  cases  dted." 

There  being  no  assignment  of  error  in  the 
record  which  we  can  consider,  the  Judgment 
will  therefore  be  affirmed. 

CROW,  a  J.,  and  ELUS;  MORRIS,  and 
FUUiERTON,  JJ.,  concur. 


LEWER  V.  CORNEUUS. 

(Supreme  Court  of  Washington.    Feb.  18, 

1913.) 

1.  Intoxicatino  Liquobs  (I  327*)— Illegal 
Contract— -Aiding  in  Bvadinq  Law. 

ThoDgh  Laws  1909,  c  84,  declaring  It  un- 
lawful for  a  wholesaler  or  manufacturer  of  liq- 
uor "to  pay,  advance  or  loan  or  become  sure- 
ty for  the  payment  for  any  other  person  of  tbe 
licenae  f ee '  for  engaging  in  the  r?tail  liquor 
business,  does  not  prevent  a  bank  loaning  mon- 
ey to  a  retailer  to  pay  his  license,  or  making 
a  loan  to  a  brewing  company,  knowing  tbe 
money  was  to  be  used  to  pay  such  a  licenae, 
yet  for  it  to  loan  its  money  to  the  retailer 
for  such  purpose  on  t^e  seeurit?  of  the  brew- 
ins  company,  or  to  loan  In  Its  name  to  the  re- 
tailer, for  such  purpose,  the  money  of  the 
brewing  company,  would  be  ouch  a  participa- 
tion in  flie  illegal  acts  as  to  render  void  any 
contract  or  oWgation  made  in  connection  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  C4g.  H  467-478;  Dec.  Dig. 

2.  CONTBACTS  (S  138*)— Effect  of  Illegal- 
ity —  Enfobcbhbnt  —  Manneb  OF  Raising 
Objection. 

A  court  will  not  knowingly  aid  In  the  fur- 
therance of  an  illegal  transaction,  and  in  har- 
mony with  such  principle  does  not  concern  it- 
self as  to  the  manner  in  which  the  illegality 
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of  a  matter  before  It  Is  broaght  to  Its  atten- 
tion; so  that,  notwithstandiDg  an;  rule  es- 
toppinc  the  maker  of  a  note  to  deny  that  the 
payee  Is  the  real  party  In  interest,  he  having, 
b;  his  answer,  made  such  denial  and  disclosed 
a  snbterfuge  to  evade  the  law,  the  court  will 
look  into  tbe  matter  to  the  end  of  refuslac  en- 
forcement of  the  note,  if  the  traiKaetion  be 
fonnd  illeg^ 

[Ed.  Note.'-For  other  cases,  see  Contracts, 
Cent  Dig.  H  687-700;  Dec  JAg.  |  188.*] 

3.  Statutes  (|  114*)— Titi*  and  SoBJWJr— 
Iktoxicatino  LiqnoBS. 

The  words  in  the  title  of  the  act.  (Laws 
1909,  c.  84)  "to  prohibit  an7  manufacturer  or 
wholesale  dealer  in  •  •  •  liquors  from 
•  •  •  having  any  interest  in  any  •  •  • 
retail  liquor  store,  or  in  any  retail  liquor  li- 
cense," are  broad  enough  to  include  the  clause 
of  the  act  prohibiting  any  such  manufacturer 
or  wholesaler  from  advancing  money  to  pay, 
or  becoming  suret?  for  the  payment  a  re- 
tail dealer's  llqaor  license. 

[Ed.  Note.— For  other  eaaes,  tee  Statutes, 
Gent  Dig.  ff  145,  147-149;  Dee.  Dig.  |  114.*] 

4.  GoMsnnmoNAX.  Law  ({  206*)— Due  PRO- 

0U8— BlODUTION  OF  LlQTJOS  TRAFFtC. 

The  provision  of  Laws  1909,  c.  84,  mak- 
ing it  illegal  for  a  manufacturer  or  wholesaler 
of  llqaor  to  advance  money  to  pay  a  retail 
dealer's  liquor  license,  or  to  become  surety 
for  payment  thereof,  does  not  deprive  the  man- 
ufacturer or  wholesaler  of  his  property  with- 
out due  process;  the  act  being  but  a  regulation 
of  traffic  in  intoxicating  liquors,  whidt  Is  in 
the  powerS'  of  state  governments.  ■ 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Gent  Dig.  H  SSS-SSO,  886-846; 
Dec.  Die  f  206.*] 

D^rtmait2.  Appeal  frfnn  Siqtalor  Court, 
Spokane  Gonnty;  J.  Stanley  Webster,  JxOse. 

Action  by  iLW,  Lewer  against  E.  M.  Cor- 
n^ns.  Judgment  for  plalntJff,  and  defend- 
ant appeals.  BevMrsed  and  remanded  for 
new  trial. 

R.  G.  Hutchinson,  of  Spokane,  for  appel- 
lant Happy,  CuUen,  Lee  &  Hlndman,  of 
Spokane  (Sydney  A.  Cryor,  of  Spokane,  of 
counsel),  for  respondent 

FULLBRTON,  J.  ThU  Is  an  action, 
brought  by  the  respondent  against  the  appel- 
lant, to  recover  upon  two  promissory  notes 
alleged  to  have  been  made  and  delivered  by 
the  appellant  to  the  Exchange  National  Bank 
of  Spokane,  and  by  the  bank  indorsed  to  the 
reapondelit  aftw  maturity.  The  appelant, 
for  answer  to  the  complaint  set  up  facts 
thought  to  show  that  the  notes  were  founded 
on  an  Illegal  consideration.  To  the  answer  a 
general  demurrer  was  interposed,  which  the 
trial  Judge  sustained.  The  appellant  there- 
upon refused  to  plead  further,  and  Judgment 
was  entered  against  him  according  to  the 
prayer  of  the  complaint  The  ultimate  ques- 
tion therefore  Is,  Do  the  facts  set  forth  in 
the  answer  show  an  Illegal  consideration  for 
the  notes? 

The  material  part  of  the  answer  Is  aa  fol- 
lows : 

"(1)  That  the  promissory  notes  referred  to 
in  paragraph  1  of  plaintiffs  first  and  second 
causes  of  action  were  given  for  an  illegal 


consideration,  and  In  furtherance  of  an  ille- 
gal transaction  arising  as  follows:  The  In- 
land Brewing  ft  Malting  Company  Is,  and 
was  at  all  times  herein  mentioned,  a  corpo- 
ration organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Washing- 
ton, and  authorized  to  do  business  in  said 
state  and  in  the  city  of  Spokane,  Is,  and  was 
at  all  of  said  timea,  a  corporation  engaged  in 
the  manufacturing  and  bottling  of  fermoited 
malt  liquors,  and  was  at  all  of  said  times 
engaged  in  buying,  selling,  and  disposing  of 
the  same  in  quantities  of  five  gallons  or  more 
In  said  dty  of  Spokane ;  that  at  all  of  said 
times  one  Charles  Thels  was,  and  now  is, 
president  of  said  Inland  Brewing  &  Malting 
Company,  and  one  Wlltlam  Huntley  was  at 
all  of  said  times,  and  now  ia,  secretary  of 
said  brewing  company. 

"(2)  That  the  Exchange  National  Bank  of 
Spokane,  mentioned  as  payee  In  the  notes 
referred  to  In  plaintiff's  first  and  ■  second 
causes  of  action  herein,  Is,  and  was  at  all 
of  said  times,  a  national  bank  organized  and 
existing  under  and  by  rlrtne  of  the  laws  of 
the  United  States'  of  America,  and  having  its 
principal  place  of  business  at  Spokane  Wash- 
ington; that  said  William  Hnntley,  hereto- 
fore mentioned  as  secretary  of  said  Inland 
Brewing  ft  Malting  Company,  Is,  and  was 
at  all  of  said  times,  the  vice  president  of  said 
Exchange  National  Bank,  and  had  full 
knowledge  of  all  of  the  transactionB  herein- 
after mentioned  between  said  bank,  said 
brewing  company,  and  this  defendant 

"(3)  That  on  or  about  the  12th  day  of 
May,  1911,  this  defendant  was,  and  ev^ 
since  has  been,  engaged  In  the  busing  of 
operating  a  retail  liquor  store  or  saloon  at 
No.  8  Howard  street  In  said  dty  of  Spokane, 
for  the  retailing  of  spirituous,  fermented, 
oialt  and  other  Intoxicating  liquors;  that 
the  cost  of  the  license  for  retailing  such  liq- 
uors, under  the  requlr^ents  of  Ordinance 

No.   of  the  ordinances  ot  said  city  of 

Spokane,  was  at  all  times  herein  mentioned 
$1,000;  that  shortly  before  his  license  be- 
came due  defradant  told  said  Inland  Brew* 
Ing  ft  Malting  Copany  that  he  did  not  have 
the  ready  money  with  which  to  pay  said  li- 
cense ;  that  said  brewing  company  Uiereupon 
solicited  from  said  Exchange  National  Bank 
a  loan  of  $1,000,  a  portion  of  whidi  is  rep- 
resented by  the  promissory  notes  set  out  in 
paragraph  1  of  plaintiff's  first  and  second 
causes  of  action  h«:eln,  with  which  to  pay 
said  license ;  that  said  loan  was  made  by  said 
bank  upon  the  solicitation  of  said  brewing 
company ;  that  defendant  at  no  time,  nw  at 
all,  requested  or  solicited  a  loan  of  said  bank 
of  $1,000,  or  of  any  other  sum  whatsoever, 
or  at  all ;  that  said  bank  made  said  loan  at ' 
tlte  request  and  solicitation  of  said  brewing 
company,  and  knew  the  purpose  for  whidh 
said  loan  was  made,  and  made  the  same  aft- 
er being  fully  advised  by  said  Thds  and  sold 
Huntley  of  the  use  to  which-  the  jnoaey  so 
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loaned  would  be  pat ;  that  aald  bank  allowed 
Ita  name  to  be  naed  as  payee  In  said  imnils- 
Bory  notes,  with  the  rlew  to  and  for  the  pur- 
pose of  aiding  and  assisting  said  brewing 
oompany,  and  did  so  aid  and  assist  aald  brew- 
ing company  in  evading  and  drcumrentlng 
the  law ;  that  in  truth  and  in  foct  said  brew- 
ing company  paid  said  license  for  defendant, 
oontrazy  to  law;  that  said  isomlaaory  notes 
were  taken  by  said  bank  as  a  <doak  nndor 
whldb  to  hide  the  fact  that  said  brewing 
company  had,  contrary  to  law,  paid  the  li- 
cense of  d^endant,  a  retail  Uijaor  dealer; 
that  said  promissory  notes,  -when  signed  by 
d^mdant,  were  not  delivered  to  said  bank, 
hot  were,  by  deCoidant,  deliTwed  to  said 
brewing  company;  that  the  $1,000,  for  a 
portion  of  whltA  said  two  promissory  notes 
were,  by  dtfendant,  signed,  was  delivered  by 
said  bank  to  said  Inrewlng  company,  and 
not  to  defendant;  that  by  reason  of  having 
so  pidd  said  Ucense  said  brewing  company 
son^t  to  and  did  acqnlre,  contrary  to  law, 
a  financial  Interest  In  defoidant'a  retail  liq- 
uor storew" 

Prior  to  tike  hearing  on  the  d«nnrrer,  the 
parties  stlpolated  that  the  notes  were  first 
signed  by  the  aiH>dlant  and  then  delivered 
to  the  Brewing  &  Malting  Company  named  in 
tlie  answer,  and  by  that  cnnpany  in  turn 
deliTered  to  the  Iixcfaange  National  Bank, 
and  by  the  bank  indorsed  after  maturity  to 
the  respondait 

The  statute  on  whldi  the  answer  la  based 
is  found  in  the  Iaws  of  1909,  at  page  182, 
and  reads  as  follows:  "Tliat  from  and  after 
the  Slat  day  of  Dec^ber,  1909,  It  diall  be 
unlawful  for  any  ptfson.  pawns,  firm  or 
corporation  engaged  In  the  manufacture,  rec* 
tlfying  or  bottling  of  splrltnous,  fermented 
malt  or  other  Intoxicating  liquors  or  engaged 
in  buying,  soling  or  disposing  of  the  same 
in  quantities  of  five  gallons  or  more  to  own 
all  or  any  part  of  or  to  have  any  Interest  In 
the  liquor,  stock,  fixtures  or  equipment  of  any 
kind  whatsoever  of  any  retail  liquor  store  or 
to  pay,  advance  or  loan  or  become  surety  for 
the  payment  fbr  any  other  person  of  the  li- 
cense fee  required  by  any  state  law  or  city 
charter  or  ordinance,  or  to  hire,  engage  or 
employ,  directly  or  Indirectly,  any  person, 
persons,  firm  or  corporation  to  manage,  con- 
duct, control  or  opiate  a  place  where  Intoxi- 
cating liquors  are  sold  at  retail,  to  wit,  In  less 
than  five  gallons  at  a  time  or  to  sign  or  be- 
come surety  on  any  bond  required  by  law  of 
a  retail  liquor  dealer." 

[1]  In  this  court  the  respondent  makes  two 
prlndpal  contentions  against  the  sufficiency 
of  the  answer,  namely:  (1)  That  the  facts 
pleaded  therein  do  not  show  a  violation  of 
the  statute;  and  (2)  that  the  statute  Is  un- 
constitutional. In  so  far  as  It  has  relation  to 
the  facts  shown  In  the  answer.  Noticing  the 
first  of  these  contentions,  It  is  at  once  ai>- 
parent  that  the  payee  named  in  the  notes  Is 
not  within  the  class  of  persons  who  are  de- 
nied the  right  "to  pay,  advance  or  loan  or 
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become  surety  for  the  paymoit  for  any  other 
person  of  the  llcaue  fee"  required  as  a  con- 
dition precedent  to  engaging  in  the  barter 
and  sale  ot  Intoxicating  or  malt  liquors.  But, 
while  the  payee  itself  could  do  any  or  all  of 
these  things  without  violating  any  of  the  pro- 
hibitions ot  the  statute^  it  could  not  with  im- 
punity laid  Ita  name  as  a  doak  to  coYet  simi- 
lar transactions  on  the  part  of  the  prohibited 
persons.  It  could  not  make  a  Iwa  for  the 
purpose  of  paying  a  llcmse  fee  on  the  securi- 
ty of  a  Tpantm  or  corporation  engaged  In  the 
manu&ctnre  ot  spirituous  or  malt  liquors, 
nor  could  It  loan  In  ita  own  name^  for  this 
pvrpose^  the  money  of  the  person  or  corpora- 
tion so  engaged,  as  to  do  these  things  would 
be  such  a  partl^patlon  in  the  illegal  acts  as 
to  rmder  void  any  contract  or  oUigatlon 
made  in  connection  therewith;  and  this  al- 
thou^  It  be  true,  as  counsel  contend,  that 
the  bank  could  kuowbtgly  loan  money  to  the 
brewing  company,  to  be  used  -for  paying  such 
a  license  fee,  without  rendering  the  contract 
of  loan  illegal  or  unenforoeaUe. 

[1]  And  here  It  may  be  well  to  notice  an- 
other oontoition  of  tiie  respondait.  It  Is 
claimed  that  the  malser  of  a  note  Is  estopped 
to  deny  that  the  payee  thereof  Is  the  real 
party  In  interest  But  conceding  this  to  be 
a  gmeral  ml^  It  lias  no  application  to  the 
question  sunasted  here;  The  court  listens 
to  this  defeaise  not  because  of  any  desire  to 
aid  tbB  maker  of  the  note — Indeed,  he  is  usu- 
ally as  culpable  as  the  payee — but  listens  to 
it  because  of  the  public  policy  involved ;  be- 
cause the  parties  in  entering  into  the  contract 
have  violated  the  statute. .  A  court  will  not 
knowingly  aid  In  the  furtherance  of  an  Illegal 
transaction.  And  in  harmony  with  this  princi- 
ple It  does  not  concern  itself  as  to  the  manner 
in  which  the  lll^^lty  of  a  matter  b^ore  it 
Is  brought  to  Its  attmtion.  If  such  illegality 
KppeBLTS  in  the  pleadings  of  either  party,  it 
will  not  inquire  into  the  technical  accuracy 
of  Budi  pleading ;  If  It  appears  In  the  state- 
ment ot  witnesses  at  the  trial,  it  will  not  In- 
quire into  the  technical  admissibility  of  such 
statemoit  as  evidence,  but  will  In  either  case 
start  an  inquiry  of  its  own,  and  if  it  be  found 
that  the  dlflTerences  which  It  Is  called  upon  to 
adjudicate  arise  out  of  an  Illegal  transaction 
It  win  leave  the  parties  where  It  found  them, 
to  work  out  their  dUferences  as  best  they 
may.  Standard  Furniture  Co.  v.  Van  Alstine, 
22  Wash.  670,  62  Paa  145,  61  L.  E.  A.  889, 
70  Am.  St  Rep.  960,  and  cases  there  dted ; 
Baird  V.  Sheehan,  38  App.  Div.  7,  66  N.  Y. 
Supp.  228;  Howe's  Ex'r  v.  Griffin's  Adm'r,  126 
Ky.  373,  108  S.  W.  714,  128  Am.  St  Bep.  296. 

Tested  by  these  rules,  it  is  manifest  that 
the  court  was  in  error  when  It  refused  to  In- 
quire Into  the  legality  of  the  transaction  giv- 
ing rise  to  the  notes  in  suit  In  the  answer 
it  is  alleged  that  the  tH*ewIng  company  named 
is  a  corporation  engaged  In  manufacturing 
and  bottling  of  fermented  malt  liquor,  and  Is 
selling  the  same  in  quantities  of  five  gallons 
and  more;  that  the  appellant  is  engaged  in 
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condacdne  a  retail  liquor  store;  that  the 
brewing  company  aolldted  of  the  payee  nam- 
ed In  the  note  a  loan  of  91.000  to  par  the 
license  fee  required  of  the  appelUmt  h7  the 
city  of  Spokane;  that  the  payee  ^ew  the 
purpose  for  which  the  loan  was  desired ;  tliat 
It  allowed  its  name  to  be  used  as  payee  of 
the  notes  "with  the  view  to  and  for  the  pur* 
pose  of  aiding  and  assisting  said  brewing 
company,  and  did  so  aid  and  assist  said 
brewing  company,  in  eyadlng  and  drcumvent- 
ing  the  law ;  that  said  promissory  notes  were 
taken  by  said  bank  as  a  cloak  under  which 
to  hide  the  fact  that  said  brewing  company 
had,  contrary  to  law,  paid  the  license  fee  of 
defendant ;"  and  that  the  notes,  when  signed, 
wwe  not  delivered  to  the  bank  by  the  ap- 
pellant, hot  were  delivered  to  the  brewing 
company,  who  d^vered  them  to  the  bank. 
It  may  be  that  the  answer  Is  Inartlfldally 
drawn,  and  it  may  be  that  oonclnslona  are 
stated  ttierdn  when  a  detail  of  facts  woold 
be  more  appropriate;  but  clearly  It  states 
enough  to  show  a  reasonable  probability  that 
the  notes  were  signed  by  the  maker  and  tak- 
en  by  the  payee  In  the  furtherance  of  an 
illegal  transaction.  The  court  therefore^  be- 
fore entering  Judgment,  should  have  altered 
npon  an  inquiry  as  to  the  facts  concerning 
the  making  and  delivery  of  the  notes,  and 
if  It  found  the  transaction  lll^al,  and  that 
the  payee  participated  therein,  should  have 
refused  to  aid  In  enforcing  the  collection  of 
the  notes. 

[I]  The  title  of  the  act  is  as  CoUows:  "An 
act  to  prohibit  any  manufacturer  of  or 
wludesale  dealtf  in  intfoicadng  liquor  from 
owning,  operating  or  having  any  financial  In- 
terest in  any  saloon  or  otbeir  retail  liquor 
storey  or  in  any  retail  liquor  llcesiae,  In  the 
state  of  Washington  ta  to  become  sare^  on 
any  liquor  dealer's  bond  and  providing  pen- 
alties for  violation  thereof." 

The  act,  it  wlU  be  rememboed,  makea  It 
an  offense  for  a  person  or  corporation  en- 
gaged in  the  manufacture,  rectifying,  or  the 
bottling  ot  qpirttoous,  fermoited  malt,  m 
other  Intoxicating  liquors  **to  pay,  advance 
or  loan  or  become  surety  the  paymeoit 
for  any  other  peraon  of  the  license  tee  re- 
quired any  state  law  or  diy  dkarter  or 
ordinance"  for  the  sale  of  Intoxicating  or 
malt  liquors  in  less  than  five  gallons  at  a 
time.  It  is  the  contention  of  the  respondent 
that  the  answff,  If  it  sets  forth  a  vlolatUm 
of  the  statute  at  all,  sets  forth  a  violation 
of  Qiat  portion  of  the  statute  which  we  have 
quoted,  and  that  such  porUm  Is  not  within 
the  title  of  the  act  It  Is  ai^ued  that  a  per- 
son reading  the  title  of  tha  act  wonM  not 
be  ai^lsed  of  the  fact  that  the  act  prohibits 
a  brew^  from  loaning  mon^  to  a  retail 
liquor  dealer  for  the  purpose  of  paying  his 
license  tee,  or  frcon  bectmiliw  his  surety  to 
another  who  makes  a  loan  for  that  purpose, 
and.  Inasmuch  as  the  title  Is  thus  deficient, 
this  particular  part  of  the  statute  Is  not  en- 


forceable, because  not  within  the  title.  But 
we  havie  many  times  held  that  It  Is  not  re- 
quired that  everything  In  the  body  of  the  act 
be  pointed  out  in  the  tiUe,  as  this  would  re- 
quire the  title  to  be  an  Index  to  the  body  ot 
the  act,  or  the  body  of  the  act  to  be  a  mere 
repetition  of  the  title;  but  that  It  Is  snffl- 
dent  if  the  matters  contained  in  the  body  of 
the  act  are  fairly  unbraced  therdn.  Mar* 
ston  V.  Humes,  8  Wash.  267,  28  Pae.  520;  Lan- 
cey  V.  King  Co.,  IS  Wash.  8,  46  Pac.  646,  84 
L.  R.  A.  817;  Johnston  v.  Wood.  19  Wash. 
441,  68  Pac.  707;  Seattie  v.  Barto^  81  Wash. 
141,  71  Pac.  736;  State  v.  Sharpless,  81 
Wash.  191,  71  Pac.  737,  96  Am.  St  Bep.  883; 
Shortall  V.  Pnget  Sound  Bridge  &  Dredging 
Co.,  46  Wash.  280,  88  Faa  212,  122  Am.  Bt 
B^.  889;  State  v.  Ames,  66  Wash.  228,  119 
Pac.  884. 

Under  the  rules  as  announced  in  these 
cases,  we  think  the  title  suffldent  We  think 
the  words  in  the  title,  namely,  **to  prohibit 
any  manufacturer  or  wholesale  dealer  in  in- 
toxicating liquors  tnm  •  *  •  liavbig 
any  Interest  In  any  saloon  or  other  retail 
Uqiuv  store,  or  In  any  r^U  Uqnor  license," 
are  broad  enongb  to  Include  a  dause  In  the 
body  of  the  act  prohibiting  any  manufacturer 
ot  or  wholesale  dealor  In  lirtoxlcatlng  llq- 
uors  from  advancing  mcmey  to  pay,  or  be- 
coming sorety  tor  the  payment  of,  a  letail 
dealer's  liquor  Ucoue. 

[4]  A  second  ground  on  whldi  the  act  is 
said  to  be  unconstitutional  Is  that  It  derives 
manufhctnrers  of  and  wludeaale  dealers  In 
Intoxicating  Uquotb  of  thdr  vtopettf  with- 
out due  process  of  law,  and  benoe  Is  In  vio- 
lation ot  the  federal  as  well  as  the  state 
Oonatltntion.  But  It  has  seoned  to  lu  that 
this  question  is  scuedy  any  longer  debat- 
aUe.  'The  axt  Is  but  nnaXha  tarn  ot  re- 
lation of  the  traflle  in  Intoxicating  liquors, 
and  to  regulate  the  sale  and  use  of  Intoxi- 
cating liquors  is  now  among  the  universally 
recognised  powers  of  the  state  governments. 

The  Judi^nut  is  revised,  and  tbe  cause 
remanded  for  a  new  trlaL 

MOUNT,  MAIN,  BLUS,  and  M0BBI8, 
JJ.,  concur. 


ABNOLD  V.  HALL. 

(Supreme  Court  of  Wsflhiugton.   Veh.  Bt 

1918.) 

L  Tbusts    (!  SOH*)  — BxpBBas  Ttom— 

AoREEiisirr  TO  Reconvst. 

Where  plaintiff,  owning  land,  on  the  be- 
lief of  bis  mother,  who  was  infirm  in  body  and 
mind,  that  his  recent  marriage  had  deprived 
him  of  hia  right  thereto  as  his  separate  es- 
tate, and  that  the  change  might  resalt  lu  future 
injury  to  him  which  might  be  avoided  by  his 
conveyance  of  the  propor^  to  her  and  her  re- 
conveyance  to  bim,  by  conveyance  In  which 
hid  wue  joined,  conveyed  it,  without  otlier  con- 
sideration, to  his  mother,  on  the  agreement 
and  onderstanding  that  she  would  reeonvey  It 
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ai  a  gift  or  legae7»  Uim  wmi  an  ezpreu  trnat 

to  recoDTey. 

pld.  Note.— For  other  ouea,  we  Trustt* 
Gent.  Dig;  ii  41*  Dec  Dig.  I  80%.*] 

2.  TBU8T8  (ll*)— CBEAHOH  AHD  VAUDITT— 
••BfcKPMBS  TBUSTS.  " 

"Ebcpreta  tnuts"  are  pTesamably  created 
by  the  »ee  and  deliberate  act  of  the  parties, 
are  in  accordance  with  equity,  and,  by  the 
terms  of  their  creation,  are  permanent  in  their 
operaticm. 

[Ed.  Note.— For  other  casea,  see  Truata, 
Cent  Dig.  $  1;  Dec.  Dig.  |  1.* 

For  other  definitioDs,  see  Words  and  Phraa- 
es,  ToL  S,  pp.  2611-2613.] 

8.  Tbubts  (191*)— €nKA.iioH  ahd  Yaudixt— 

"IHPZJXD  TntUBTB." 

"Implied  tmsts"  have  not  the  element  of 
permanency  and  rightfulneas,  so  far  as  relates 
to  the'  intention  of  the  responsible  party,  and 
freedom  of  action  may  be  altogether  lacking; 
the  eaaential  Idea  irf  an  Implied  trnat  involving 
a  certain  antagonlam  between  tha  eeatni  que 
trust  and  the  trustee,  even  where  the  trust 
doea  not  arise  out  of  fraud. 

[Ed.  Note.— For  other  caaea,  see  Trusts, 
Gent  Dig.  |  139;  Dec.  Dig.  {  91.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  4,  pp.  8436,  3487.] 

4.  TBUSTB  (i  48*)— EXFBESS  TBU8I  — Pasol 
EVIDBNOE. 

Under  Rem.  &  BaL  Code,  |  8745,  provid- 
ing that  all  conveyances  of  real  estate  and  all 
contracts  creating  or  evidencing  any  incum- 
brance upon  real  estate  shall  be  by  deed,  an 
ezpreaa  trnat  in  lands  cannot  be  established 
by  paroL 

[Ed.  Note.— For  other  caaea,  see  Truata, 
Gent  Dig.  H  62-66;  Dee.  DigTl  48.«] 

0.  Tbubts  (I  109* )  —  Iufued  Tbubt  —  Evi- 

DXNCE  TO  ESTABUSH  PaSOX.  EVIDBNCl. 

An  im^ed  troat  in  real  property  may  be 
eatabUshed  by  parol  testfamooy. 

^!d.  Note^For  other  case^  aee  Troata, 
Cent  Dig.  f  1S9;  Dec  Dig.  |  10».*1 

6.  Tbubts  (t  109* )— Establibhmtot— Pboof 

BT  PABOL  EVIDBNCE— FKAUD. 

The  role  tliat  it  is  only  when  fraud,  ac- 
toal  or  oonstmctive,  intervenes  that  equity  will 
permit  a  trust  ureement  to  be  proved  by 
refers  to  sach  nrand  as  inheres  In  the  o: 
transaction. 

[Ed.  Note.— For  other  casea,  see  Trusts, 
Cent  Dig.  |  1S9;  Dec.  Dig.  S  109.*] 

7.  TBOffrs  (I  96*)  — EsTABLiSHUEnT- Con- 
sxBucnvB  TBnsTs  —  Bbkaoh  or  IDxpbiss 

OONIBACT  TO  BsCOHTXr  BXAL  PBOPBBTT. 

Equity  will  not  rdae  a  constructive  trust 
upon  breach  of  an  express  contract  to  recon- 
vey  real  property. 

[Ed.  Note.— For  other  cases,  aee  Trusts, 
Cent  Dig.  1 148;  Dec.  Dig.  S  96.*] 

Department  1.  Appeal  from  Superior 
Gout,  Tbnrston  Gonnty;  Jotm  B.  Bfltchell, 

Judge. 

Action  Nathan  A  Arnold  against  Min- 
nie u.  HalL  Decree  for  plalntUt,  and  de- 
fendant appeals.  Reversed,  with  direction 
to  enter  a  Judgment  for  def^dant 

Jas.  J.  Anderson,  of  Tacoma,  for  appel- 
lant liuM.  M.  Vance,  of  Olympla,  for  re- 
spondent 


OOSB,  J.  On  the  24th  day  of  May,  1011, 
the  plaintlft  conveyed  to  his  mother,  Sarah 


B.  Arnold,  by  a  deed  absolute  In  form  with 
covenants  of  warranty,  a  tract  of  land  con- 
taining 20  acres,  situate  in  Thurston  coun- 
ty in  this  state.  On  the  5th  day  of  June  fol- 
lowing Mrs.  Arnold  conveyed  the  property 
to  the  defendant,  her  daughter,  by  a  deed 
of  general  warranty.  Mrs.  Arnold  died  on 
the  29th  day  of  June  following.  On  the  day 
succeeding  this  action  was  commenced;  the 
plaintiff  contending  that  he  conveyed  the 
property  to  his  mother  In  trust,  upon  her 
promise  to  reconvey  tt  to  him.  There  tos 
a  decree  for  the  plalntifE.  The  defendant 
has  appealed. 

[1]  There  was  nothing  in  the  deed  to 
show  a  trust,  and  there  was  no  written  dec- 
laration of  a  trust  It  will  be  observed  that 
the.  appellant  and  the  respondent  -are  sister 
and  brother.  The  basis  of  the  respondentia 
claim,  as  alleged  In  the  complaint  is  that 
he  was  the  owner  of  the  land  when  he  made 
the  conveyance  to  his  mother,  and  had  then 
owned  it  for  about  12  years;  that  she  was 
then  "Infirm  In  mind  and  body,"  and  believ- 
ed that  hU  recent  marriage  had  transformed 
the  property  from  separate  to  community 
property;  that  by  reason  of  her  "said  In- 
firmity" she  believed  that  be  would  be  de- 
prived of  his  right  thereto  as  his  separate 
estate,  and  that  the  transformatltm  "might 
in  the  future  work  injury  and  damage"  to 
him;  that  she  b^eved  that  sodi  result 
mi^t  be  avoided  by  a  conveyance  of  the 
property  to  her  and  the  reconveyance  by  h» 
to  him,  and  "that  yielding  to  the  sollctta- 
tions  of  his  mother,  and  to  r^ve  her  anzle- 
ty  and  uneasiness,  plaintifT  conveyed  the 
said  iwoperty,  as  described,  to  ber,  and  had 
his  wife  to  join  in  said  conveyance;  that 
these  were  the  sole  ctsiaideratlonB  passing 
for  the  said  conveyance;  and  that  at  the 
time  of  Its  matdng  it  was  agreed  and  nndra^ 
stood  that  bis  mother,  Sarah  E.  Arnold, 
would  promptly  reconvey  the  said  property 
to  plaintiff."  It  la  further  aUeged  that  the 
appellant  had  knowledge  of  these  facts  at 
tlie  time  of  their  occurrence.  A  goieral  de- 
murrer to  the  complaint  was  overruled.  The 
testimony  submitted  by  the  respondent  is  to 
the  effect  that  the  mother  promised  to  re- 
convey the  property  by  "a  gift  or  legacy." 
When  the  plaintiff  rested,  a  demurrer  to  the 
evidence  was  likewise  overruled. 

[i,  S]  The  demurrer  to  the  evld^ice  Aould 
have  been  siutalned.  The  trust  allied  and 
IHWven  was  an  express  trust  "Direct  or 
expreu  trusts  are  created  by  the  direct  or 
express  words  of  a  grantor  or  settlor."  1 
Peny  on  Trusts  (6th  Ed.)  |  78.  The  distinc- 
tion between  express  and  implied  trusts  la 
pointed  out  by  Beach  on  Trusts  and  Trus- 
tees (volume  1,  p.  172)  as  fc^ows:  "A  funda- 
mental distinction  betweoi  hhii  nws  and  im- 
plied trusts  is  that  the  formor,  iwesumablj, 
are  created  by  the  voluntary  or  free  and  de- 
liberate act  of  the  parties,  that  tb«y  are  In 
accordance  with  equity,  and  Out  19^  the 
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terms  of  their  creation  they  are  permanent 
In  thelT  operation;  while  In  the  latter, 
from  the  nature  of  the  case,  the  element  of 
permanency  is  absent,  and  that  of  rightfal- 
neea,  so  far  as  relates  to  the  Intention  of 
the  responsible  party,  and  of  freedom  of  ac- 
tion as  well,  may  be  altogether  lacking.  The 
essential  idea  of  an  Implied  trust  InvolTw 
a  certain  antagonism  between  the  cestui  que 
trust  and  the  trustee,  even  where  the  trust 
has  not  arisen  out  of  fraud,  nor  out  of  any 
transaction  of  a  fraudulent  or  Immoral  char- 
acter." 

[4,  5]  The  case  Is  controlled  by  Spaulding 
T.  Collins,  61  Wash.  488,  99  Pac.  806;  Kin- 
ney V.  McOall,  87  Wash.  545,  107  Pac.  385; 
PUcher  v.  Lotzgesell,  57  Wash.  471,  107  Pac. 
840;  Holmes  t.  Holmes.  65  Wash.  572,  US 
Pac.  738,  S8  L.  B.  A.  (N.  S.)  645;  Kalinow- 
sld  T.  McNeny,  68  Wash.  681,  123  Pac.  1074. 
Our  statute  (Rem.  &  Bal.  Code,  I  8745)  pro* 
Tides:  "All  conveyances  of  real  estate  or 
of  any  interest  therein,  and  all  contracts 
creating  or  eTiden<4ng  any  encmnbrance  up- 
on real  estate  shall  be  by  deed."  The  cases 
cited  settle  the  law  In  this  state  tn  this: 
nniat  a  resulting  trust  can,  and  that  an  ex- 
press trust  cannot,  be  proven  by  parol  testi- 
mony; the  latter  being  within  the  prohibi- 
tion of  tbe  statute  quoted.  In  Spaulding  t. 
Oolllns  one  of  the  grantors  continued  to 
reside  u[)on  the  premises  without  paying 
rent,  for  more  than  20  years  after  th^  bad 
conveyed  the  property  by  a  deed  ahsolnte  in 
form;  there  being  no  written  declaration  of 
trust,  either  In  the  deed  or  otherwise.  More 
than  20  years  after  conveying  the  property, 
the  grantors  broaght  an  action,  contending 
that  the  grantee  was  a  trustee  ex  malefldo, 
or,  If  not,  that  a  resulting  tmst  had  been 
created.  The  facta  relied  upon  to  establish 
the  trust,  and  the  view  of  the  conrt  as  to 
tbe  nature  of  the  trust  created  may  be  best 
stated  In  the  language  of  the  opinion.  It 
says:  "We  are  satisfied  from  the  evidence  of 
Mr.  J.  M.  Oolmaui  who  was  the  only  wit- 
ness who  testified  as  to  what  the  trust  agree- 
ment really  was,  that  the  trust,  If  any,  was 
an  express  trust,  and  not  a  trust  ex  male^ 
ficio,  or  resulting  trust  This  witness  testi- 
fied that  Mrs.  guiding  wanted  his  son  to 
take  the  deed,  but  that  witness  objected. 
*So  she  spoke  of  Mr.  Ck)llins.  I  told  her  I 
would  see  him,  and  I  saw  Mr.  Collins  About 
it.  *  *  *  There  was  no  talk  about  bis 
buying  the  property.  She  did  not  talk  about 
his  buying  the  propair-  What  she  wanted 
was  to  have  it  deeded  over  to  falm  until  she 
could  pay  his  debts.  •  •  •  She  was 
afraid,  she  said,  that  her  husband  was  run- 
ning bills,  and  they  would  be  after  her  for 
the  money,  and  it  might  come  against  her 
property;  that  was  the  reason  Edie  wanted 
to  get  rid  of  It.  She  wanted  It  turned  over 
to  somebody  that  would  protect  her.'  We 
think  this  evidence  clearly  shows  an  express 
trust,  which  cannot  be  established  by  parol. 
Holly  Street  lAnd  Co.  v.  Beyer,  48  Wash. 


422,  93  Pac  ]p66.  •  •  •  The  rule  Is 
well  settled,  under  statutes  like  ours  (Bal. 
Code,  S  4517;  P.  C.  i  4436),  providing  that 
contracts  creating  Incimibrattcee  npon  real 
estate  shall  be  by  deed,  that  It  Is  only  when 
fraud,  actual  or  constructive,  intervenes  that 
equity  will  permit  a  trust  agreement  to  be 
proved  by  parol" 

In  the  course  of  the  opinion  the  court 
quoted  with  approval  from  Hlllman  v.  Al- 
len, 145  Mo.  638,  47  S.  W.  609,  as  follows: 
"The  essential  Inquiry  that  arises  upon  this 
record  is  whether  the  trust  sought  to  be 
proved  and  enforced  Is  an  express  trust  or 
an  Implied  resulting  trust  If  express,  there 
can  be  no  resulting  trust;  and  parol  evi- 
dence is  not  adnilsslble  to  prove  that  an 
absolute  conveyance  was  made  npon  an  ex- 
press trust  not  detdared  in  the  writing  It* 
self.  Green  v.  Gates,  73  Mo.  115;  Kings- 
bury  V.  Burnslde,  58  111.  310  [U  Am.  Bep. 
67];  Stevenson  v.  Crapnell,  U4  IlL  19,  28 
N.  m  379.  The  character  of  the  alleged 
trust  in  this  case  must  be  ascertained  from 
the  petition  and  the  evidence  offered  In  snp* 
port  thereof.  •  •  •  The  father  conv^ed 
said  real  estate  by  deed  absolute  to  his  son* 
without  qualification  or  limitation  of  any 
kind  In  tbe  deed,  and  contemporaneoody  im- 
posed upon  the  son  the  express  parol  trust 
to  sell  the  lot  as  tniatee  tm  bis  father,  pay 
off  the  liens,  and  refund  the  balance.  If 
these  averments  and  this  testimony  do  not 
charge  an  attempt  to  establlah  an  ezj^eaa 
trust  of  lands,  then  it  wonld  be  dlfficolt,  In- 
deed, to  define  an  express  trust  within  the 
meaning  of  the  statnte."  In  oonduaicMi  the 
court  said :  *Tnie  trust,  U  any  exists,  Is  an 
expreea  tmst,  wbldk  cannot  be  proved  by 
parol;  and  equity  will  not  therefore  inter- 
fere to  chanse  the  contract  from  what  it  ap- 
pears upon  its  face  to  bCb** 

In  Kinney  r.  McCall  It  is  said:  "The  con- 
veyance to  Llde  Ckmder  was  absolute  In 
dorm ;  and  if  Qien  was  a  trust  in  favmr  of 
the  grantors,  or  in  favor  of  Mrs.  Klnn^,  or 
In  favor  at  Mrs.  Elnn^  and  tbe  children. 
It  was  an  express  trust,  and  could  not  be 
proved  by  parol  Spaulding  v.  Collins,  51 
Wash.  488,  99  Pac.  306.  The  wisdom  of  the 
rule  excluding  parol  testimony  in  such  cases 
was  never  b^ter  lUnstrated  than  In  the  case 
at  bar." 

In  volume  2  of  Pomeroy's  Equity  Juri^ 
prudence  (section  1053)  the  followiitg  perti- 
nent language  occurs:  "In  general,  when- 
ever the  legal  title  to  property,  real  or  per- 
sonal, has  been  obtained  through  actual 
fraud,  misrepresentations,  concealments,  or 
through  undue  Influence,  duress,  taking  ad- 
vantage  of  one^a  weakn€t»  or  necesfities,  or 
through  any  other  similar  means,  or  under 
any  other  similar  circumstances,  which  ren- 
der it  unconscientious  for  the  holder  of  the 
legal  title  to  retain  and  enjoy  the  beneficial 
Interest,  equity  impresses  a  constructive 
trust  on  the  property  thua  acquired  in  favor 
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of  the  one  who  Is  truly  and  eqnltaldr  enti- 
tled to  tbe  aame;  *  •  •  and  a  court  at 
equity  has  Jnzladictloii  to  leadi  ttie  prop- 
erty, either  In  tbe  bands  of  tbe  original 
wrongdoers*  or  In  the  bands  of  any  snbee- 
quoit  bolder,  until  a  purcbaser  of  it  In  good 
fsitb  and  wltboDt  notice  aoqoires  a  btgber 
right,  and  takes  the  property  relieved  from 
tbe  tnist" 

in  In  saying  tbat  'it  1b  only  when  fraud, 
actual  or  constmctlTe,  Interrenes  that  equity 
will  permit  a  trust  agreemei^  to  be  proved 
by  parol,"  this  court  had  reference  to  sncb 
fraud  as  inhered  in  the  original  transaction. 
Otherwise  all  trusts,  whether  express  or  tat- 
piled,  could  be  iworen  by  pand ;  for  In  tbe 
larger  sense  the  failure  or  refasal  of  the 
trustee  of  an  express  trust  to  execute  the 
trust  would  be  constmctlTe  fraud,  and  th» 
statute  would  be  rendered  nugatory.  In  tbe 
Instant  case  there  Is  no  claim  of  fteud,  oth- 
er than  the  failure  of  tbe  trustee  to  perform 
her  express  contract 

The  reqwndent  relies  iqwn  Rosell  v.  Van- 
syckle.  11  Wash.  79,  89  Pac.  270.  and  Bluett 
,v.  WUce,  43  Wash.  492,  86  Pac  853.  In 
Bosell  T.  Vansyokle  a  mentally  wMk,  Igno- 
rant old  man  conveyed  80  acres  of  land, 
without  consideration,  to  yangyclcle,  upon 
whose  counsel  he  unreservedly  relied.  Tan- 
syckle  assured  him  that  he  would  hold  the 
land  in  trust  for  him  and  reconv^  It  upon 
bis  request.  The  court  said  that  the  promise 
of  tbe  grantee  was  made  in  bad  ftlth  and  with 
Intent  to  deceive,  and  hence  amounted  to 
*^n  actual  fraud.**  The  court  held.  In  effect, 
that  tbe  transaction  created  a  trust  ex  male- 
fldo.  In  Bluett  v.  Wllce  the  plaintiff  sought 
to  establish  a  trust  ex  malefl(^o  In  real  prop- 
erty. The  complaint  alleged  facts  which,  if 
true,  would  have  established  that  the  plain- 
tiff had  been  Induced  to  convey  the  proper^ 
to  the  defendant  by  means  of  his  fraudulent 
representations.  The  court  said  that  tbe 
complaint  disclosed  a  trust  ex  maleflcio; 
but  the  evidence  was  not  of  that  clear  and 
convincing  character  required  in  such  cases, 
and  tbe  plaintiff  was  denied  relief. 

[7]  The  respondent  argues  that  the  trans- 
action raised  either  a  trust  ex  malefldo  or  a 
constructive  trust.  He  pleaded  an  express 
contract  to  reconvey  the  property,  and  the 
evidence  submitted  Is  In  harmony  with  the 
complaint  This  would  create  an  express 
trust.  It  iB  true  that  equity  will  raise  a 
constructive  trust  to  prevent  a  fraud;  Irat 
where  there  Is  an  express  trust  there  can  be, 
in  the  very  nature  of  things,  no  Implied  or 
constructive  trust  We  need  not  consider 
tbe  cases  dted  by  the  respondent  from  other 
jurisdictions,  of  which  Bowler  v.  Curler,  21 
Nev.  168.  26  Pac.  226.  37  Am.  St  Rep.  BOl, 
is  a  type,  It  holds  that  equity  will  raise  a 
constructive  trust  wben  an  express  contract 
to  reconvey  the  property  has  been  breached. 
Such  view  Is  not  only  a  virtual  repeal  of  the 
statute  of  frauds,  but  Is  In  clearest  conflict 


wlfli  tbe  dacdslons  UUs  court  to  which 
reference  has  been  made. 

The  jndgmeit  la  revised,  with  dlrecHonfl 
to  enter  a  Judgment  for  the  aiq^llant 

MAIN,  MOUNT.  OHADWICK,  and  PAR- 
KER. JJ.,  concur. 


WBITK  T.  STOUT  et  vx. 

(Supreme  Court  of  Washington.    Fek  8, 
191S.) 

1.  Appeal  aitd  BlEBoa  (§  91*)— Afpbau,bijb 
Obdebs— RarnsAL  to  Bktax  Costs. 

An  order  refusing  to  retax  costs  is  not  ap- 
pealable, and  an  appeal  taken  therefrom  must 
be  dlsmlBsed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  612-671 ;  Dec.  Kg.  {  91.*} 

2.  Em^xm  Douaik  Q  20*y  ~-  laniGATioir' 
Rights  —  CoNOEUNATXoir  bt  Pbivatb 

OWNXB. 

A  private  owner  may  condemn  a  right  et 
way  for  an  irrigation  dltdi  over  lands  of  an- 
other private  owner. 

[Bd.  Note.— For  other  coses,  see  Eminent  Do- 
main, Cent  Dig.  §  76;  Xtec.  Dig.  %  29.*] 

3.  Eminxnt  Domain  (|  279*)— Injunctiow- 
AmBUATIVB  Difbksb  Sebkiho  Condbhna- 
izoR  or  Laho. 

In  an  action  to  restrain  defendant  from 
trespassiBg  upon  lands  of  tbe  plaintiff,  defend- 
ants affirmative  demand  for  condemnation 
amounts  to  a  defense  to  the  i^aintilTs  action, 
and  defeats  flu  idabitirs  i^t  to  injunctive 
reUeL 

[SKL  Note.— For  other  caves,  see  Eminent  Do- 
main, Gent  XMg;  H  775,  77^  781;  Dec.  Dig. 

I  m*i 

4.  JuBT  (S  14*)— ]tooHT  TO  Trial  bt  Jobt— 

iNJDRCnON. 

In  an  action  to  enjoin  defendants*  use  of 
I^ntiff's  land  for  Irrigation  ditch  parposes, 
equitable  rules  apply;  and,  whether  plaintiff 
demands  a  jury  trial  or  not  it  Is  within  the 
discretion  of  the  trial  court  to  grant  it 

iEJd.  Note.— For  other  cases,  see  Jury,  Oent 
I.  11  35-^;  Dec.  Dig.  %  14.*] 

6.  JuBT  <$  14*)— Right  to  Tsial  bt  Jubt— 

EVBCrUXNT. 

Id  a  law  action  in  ejectment,  the  plaintiff 
has  a  right  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Oent. 
Dig.  H  30-83;  Dtec  Dig.  |  14.*] 

6.  Ehn^Eirr  DouAiif  (|  74*)— OonDxicirATioiff 

— OOICPBNBATIOH  AltD  COSTS. 

Upon  defendants'  affirmative  demand  to 
condemn  a  right  of  way  for  an  irrigation  ditch 
over  plaintiffs  land,  compensation,  including 
tbe  costs  In  die  superior  court,  must  be  made 
and  paid  into  court  before  a  decree  of  i^ihw- 
priation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cfent  Dig.  II  188-197;  Dec.  Dig.  |  74.*] 

7.  JuDOiOBirr  (S  228*)— IiTjnNCTioK-~iDi;CBiB 

rOB  CbNDBKNATION— CBBTAINTT. 

In  an  action  to  enjoin  defendants*  use  of 
plaintiff's  land  for  an  irrigation  diteb,  a  decree 
finding  the  value  of  the  land  necessary  to  be 
taken  for  such  right  of  way  and  the  damage 
to  the  remainder  by  such  taking,  and  providing 
that,  oo  payment  of  tbe  money  into  cotut,  the 
plaintiff  should  tie  perpetually  eoi(diwd  from 
interfering  with  defendants'  use,  and  that  upon 
p1aintiff*B  acceptance  of  such  damages,  a  sup* 
plemental  decree  should  t>e  rendered  adjudging 
defendants  to  be  tbe  ownets  of  the  dit^  lands 
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taken  thereunder,  and  eojolnliif  i^aintifl  from 
ioterfering  wttb  defendants*  vie  thereof,  was 
definite  and  not  objectionable  for  uncertainty, 
in  that  It  provided  for  relief  In  the  aJtematiTe. 

[Dd.  Notfc— I\>r  other  can%  ma  Jndgment^ 
Gent  Dir.  S  407;  Dea  mTl  228.*] 

D^iiartiiiait  1.  Appeal  from  Superior 
OMirt,  Okanogan  Ooonty  i  OL  H.  Neal,  Jodga 

Action  bj  Joseph  S.  Wbite  afainat  Don  A. 
Stoat  and  wife,  who  answered,  aaUog  af- 
flnnatlTe  relief.  From  a  decree  on  the  molts 
plaintiff  appeals,  and  from  an  order  refos- 
Ing  to  retax  coatB  deCendanta  appeaL  De- 
fendants* appeal  ^umif^Mi,  and  decree  af- 
firmed. 

Smith  &  Gresham,  of  Conconolly,  for  ap- 
pellant William  C  Brown,  of  Okanogan 
0lt7,  for  reepondenta 

MOUNT,  J.  The  plaintlfC  bronght  this  ac- 
tion to  quiet  title  and  to  restrain  tlie  de- 
fHidants  from  trespasedng  npon  certain  lands 
owned  by  the  plaintUT,  and  for  damages  be- 
cause of  alleged  trespass.  The  defendants 
in  answer  to  the  complaint  admitted  owner- 
ship of  the  lands  by  the  plaintlfF,  but  denied 
all  the  other  allegations  relating  to  trespass 
and  damage.  Then,  by  way  of  affirmative 
defoise,  aU^ed  ownership  of  certain  lands 
adjoining  the  plaintUTs;  that  these  lands 
were  irrigable  lands  situated  on  and  riparian 
to  Oilllwlst  creek  which  flows  across  the 
same;  that  plalntitrs  lands  were  above  the 
defendants'  lands,  and  that.  In  order  to 
secure  water  from  said  creek,  it  was  neces- 
ifary  to  carry  the  same  across  defendants* 
lands ;  that,  while  the  title  to  the  lands  now 
owned  by  both  plalnUfl  and  defendants  was 
in  the  United  States,  the  plaintifl,  in  the 
year  1900,  permitted  the  defendants  to  con- 
struct a  ditch  across  his  land  and  carry  wa- 
ter therein  to  the  d^endants*  lands;  that 
plaintlfr  stood  by  and  permitted  defendants 
to  spend  a  large  amount  of  money  construct- 
ing said  ditdi ;  that  defendants  have  ever 
since  used  this  ditch  upon  plaintiff's  lands 
(this  ditch  Is  known  in  the  record  as  "ditch 
line  B") ;  that  in  the  year  1905,  In  considera- 
tion of  certain  ImproTementa  made  by  de- 
fendants upon  plaintiff's  lands,  plaintiff  per- 
mitted the  defendants  to  construct  another 
ditch  across  plaintiff's  lands.  This  ditch  is 
known  as  "ditch  line  A."  For  a  second  af- 
firmatlTe  defense  and  by  way  of  cross-com- 
plaint the  defendants  alleged  necessity  for 
the  ditches  for  irrigation  and  for  rights  of 
way  across  plaintiff's  lands,  and  asked  the 
court  to  determine  what  damages  the  plain- 
tiff should  recover  therefor.  The  third  af- 
firmatlTe  defense  was  a  claim  of  adverse  user 
of  said  lands.  The  prayer  of  the  answer 
was  as  follows :  "(1)  That  tbe  plaintiff  take 
nothing  by  this  action.  (2)  That  in  case  the 
court  determines  that  the  defendants  have 
not  a  perfected  right  of  way  and  easement 
for  said  dltdiea,  or  either  of  them,  that  the 
court  thai  ascertain  the  amount  of  plain- 


tiff's damages  as  and  for  a  ri^t  of  way  for 
said  ditches  or  ^ther  of  them  and  decree  up- 
on the  payment  of  said  damages  that  de- 
fendants be  and  are  the  owners  of  said  ditch- 
es and  rii^ta  of  way  therefor,  as  the  same 
are  now  laid  out  or  in  case  the  court  de- 
termines that  the  defendants  are  the  owners 
of  said  ditches  and  rights  of  way  therefor, 
but  that  the  plaintiff  is  entitled  to  pay  for 
the  land  used  and  occupied  by  the  same, 
that  the  court  proceed  to  ascertain  the 
amount  of  such  damages  and  give  judgment 
for  the  same.  (3)  That  the  plaintiff  be  tempo- 
rarily enjoined  from  interfering  with  said 
ditches  and  with  defendants*  use  and  en- 
joyment thereof  until  the  flnal  determination 
of  this  action.  (4)  That,  upon  the  final  de- 
termination of  this  action,  the  plaintiff  be 
perpetually  enjoined  from  interfering  with 
said  ditches  and  defendants'  use  and  en- 
joyment thereof." 

The  reply  was,  in  substance,  a  general  de- 
nial of  the  affirmative  defenses.  Upon  the 
trial  of  the  case  without  a  Jury,  the  court 
concluded  that  tlie  prior  use  of  plaintiff's 
land  by  defendants  was  a  permlsaire  use  or 
license  which  could  be  revoked  at  any  time, 
and  which  license  had  been  revoked;  but 
found  the  value  of  the  land  necessary  to  be 
taken  for  each  dltdi,  and  the  damage  to  the 
remainder  by  reason  of  the  taking.  Hie  de- 
cree provided  for  different  amounts  dei>end- 
ing  upon  the  defendants  constructing  an  open 
ditch  or  an  underground  pipe  line.  The  de- 
cree recited ;  « •  •  •  And  it  la  further 
ordered  and  adjudged  that  unless  defoid- 
ants  choose  to  so  elect  within  30  days  after 
the  date  of  the  rendition  of  this  decree,  and 
pay  into  this  court  for  the  plaintiff  the  sum 
or  sums  of  money  hereby  awarded  plaintiff 
as  damages,  that  the  defendants  be  enjoined 
from  the  use  of  said  ditch  lines,  but  upon 
an  electitHi  being  made  under  the  terms  of 
this  decree  by  the  defendants,  and  the  money 
awarded  as  damages  being  paid  into  court 
for  the  plaintlfiC  thai  the  plaintiff  shall  t>e 
perpetually  enjoined  from  interfering  with 
tlie  defradants  In  maintaining,  using,  and 
operating  said  ditches  or  either  of  them,  and 
upon  the  acceptance  of  such  damages  by 
plaintiff  for  either  or  both  of  said  ditch  lines, 
then  a  supplemental  decree  shall  be  reader^ 
ed  and  entered  decreeing  and  adjudging  the 
defendants  to  be  the  owners  of  such  ditch 
line  .or  dltdi  lines,  and  that  the  plaintiff  be 
perpetually  enjoined  from  interfering  with 
defendants  in  using,  maintaining,  and  operat* 
Ing  a  dit(^  or  canal  along  and  across  the 
course  of  either  or  both  of  said  lines  In  ac- 
cordance with  the  election  made  by  the  de- 
fendants, and  upon  the  said  damages  being 
paid  and  an  acceptance  thereof  consummated 
by  plaintur."  Within  the  30  days  the  de- 
fendants filed  a  declaration  abandoning  ditch 
line  A,  but  accepting  ditdi  line  B,  and  paid 
into  court  $238.75,  being  the  value  of  the 
land  taken  as  found  by  t3ie  court  and  the 
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damages  to  the  remainder  of  the  land  for 
ditch  Une  B  as  an  open  ditch.  Thereafter 
the  plaintiff  filed  a  cost  bill  amonntlng  to 
90^^36,  which  defraidanta  moved  to  retax. 
The  trial  court  struck  oat  one  item  of  f  10.60, 
but  refused  to  farther  retax  costs.  The 
plaintitt  has  appealed  from  the  decree  upon 
the  merits,  while  the  defoidants  hare  ap- 
pealed from  the  refusal  to  retax  costs. 

[1-9]  The  defendants^  anneal  must  be  dis- 
missed under  the  rule  of  Smith  t.  Palmer, 
88  Wash.  270.  80  Pac.  460.  The  plaintiff 
contends  that,  because  the  trial  court  de- 
termined that  the  prior  use  of  plaintiff's 
land  for  the  two  irrigation  ditches  was  mere- 
ly a  permlsslTe  use,  and. because  defendants 
had  no  other  right  to  maintain  ditches  upon 
the  plaintiff's  land,  therefore  the  court 
should  hare  granted  an  injunction  as  pray- 
ed for  in  the  complaint,  but  might  have  sus- 
pended  this  injunction  order  for  a  reasonable 
time  to  give  the  d^mdants  an  opportunity 
to  condemn  a  right  of  way  if  they  desire  to 
do  80  across  the  plaiutifr's  land.  In  sapfwrt 
of  this  position,  the  plaintUC  r^es  apon  the 
role  as  stated  In  Atkinson  t.  Washington  Ir- 
rigaUon  Co..  44  Wash.  75.  86  Pac.  1123,  120 
Am.  St  Bfi^  978,  and  Lund  t.  Idaho  &  Wash. 
No.  a.  60  Wash.  S74,  97  Pac  665.  126  Am. 
8L  Bep.  916.  In  tiiose  cases  the  Injonctlonal 
ordw  was  made  and  stayed  as  reqoested  by 
llie  plaintiff  In  ttiis  cas^  but  In  those  cases 
there  were  no  demands  for  condemnation  In 
the  answer  as  there  was  in  this  case.  If 
the  defendants  in  this  case  were  wmngfully 
using  the  plaintiff's  land  and  had  no  defense 
to  Injunctive  relief,  sa&i  relief  would  no 
doubt  be  granted ;  but  where  It  appears  by 
tbe  answer,  as  it  does  In  this  case^  that  the 
defendants  desired  to  acQulre  the  right  to 
remain  in  possession,  or  where  it  appears 
during  the  trial  that  the  defendants  may  ac- 
quire  that  rlg^t,  injunctlre  relief  will  not  be 
glTen.  provided  tbe  defendant  seeks  his  rem- 
edy in  omdemnatlon.  In  the  cases  above 
cited  and  rdied  upon  the  injunctlonal  reme- 
dy was  HUBpoided  in  order  to  give  the  de- 
fendants an  oMwrtunlty  to  exercise  the  right 
of  emin^t  domain,  wbldi  Uiey  were  entitled 
to  do.  The  bringing  of  an  action  to  condemn 
within  the  fixed  time  suspended  the  injunc- 
timtal  order  indefinitely,  so  that  the  remedy 
became  of  no  effect  irtien  Che  Judgment  in 
condemnation  was  entered.  In  short,  the 
c(mdemnatlcm  of  the  plaintUTs  land  was  a 
defaun  to  the  plaintUTs  acthm  to  quiet  tUle 
and  to  restrain  the  defaidants  from  using 
the  land.  There  can  be  no  doubt  of  the  de- 
faidanti^  right  to  condemn  a  r^ht  of  way 
for  irrigation  over  the  plaintiff's  lands. 
State  ex  lA  Galbraith  t.  Sm>eriw  Court,  09 
Wash.  621,  UO  Fa&  429.  140  Am.  St  B«p. 
896.  It  was  proper,  therefore,  In  this  case 
to  alli^  the  right  to  oondratm,  and  hare  the 
damages  fixed  as  a  defuse  to  the  plaintiff's 
demand  for  injunction. 

[4]  ^e  plaintiff  ai^rnes  that  he  was  there- 


by deprived  of  Uie  rig^t  to  a  Jury  trlaL  No 
Jury  was  demanded  in  this  case,  and,  if  one 
had  been  deoianded.  It  was  within  the  dis- 
cretion of  the  trial  court  to  grant  sudi  de- 
mand. The  plaintiff  selected  his  remedy  by 
bringing  his  action  In  equity  demanding  eq- 
uitable reli^.  Equitable  rules  therefore  ap- 
plied to  the  future  procedure. 

[I]  ^e  plaintiff  might  have  brou^t  a  law 
action  in  ejectm^t  and  demanded  a  Jury 
trial,  but,  not  having  done  so,  he  cannot  be 
heard  to  complain  that  the  action  was  tried 
according  to  rules  of  his  own  selection. 

[I]  nalntlff  argues  that  the  court  erro- 
neously authorized  the  detttidants  to  take  the 
land  by  paying  the  value  thweof,  togethw 
with  the  damages  caused  to  the  remainder 
of  the  land,  vrithout  paying  the  costs  of  the 
action  to  condemn.  The  decree  in  this  case 
cannot  be  construed  as  permitting  the  talcing 
without  the  payment  of  costs,  in  view  of  the 
rule  that  compoisatlon  shall  first  be  made 
and  paid  Into  court,  and  that  such  compensa- 
tion Includes  the  costs  fn.  ttie'superlor  court; 
as  held  in  Kitsap  County  v.  Melker,  62  Wa^. 
49.  100  Pac.  150,  and  cases  there  dted.  The 
defudants  concede  that  the  costs  must  be 
paid  prior  to  the  decree  of  appropriation. 

[I]  It  la  also  ai^ed  that  Uie  decree  is  un- 
certain, because  it  provides  for  rell^  in  the 
alternative,  and  because  the  ditdi  line  is 
not  definitely  located.  There  Is  no  merit  in 
Mther  of  these  points.  The  decree  Is  clear 
and  definite.  The  Une  of  ttie  dltdi  In  ques- 
tion Is  definitely  fixed.  It  Is  already  con- 
structed, so  ttiat  there  can  be  no  question  as 
to  Its  exact  location.  We  find  no  error. 

The  Judgment  is  therefore  affirmed,  with- 
out costs  to  either  party  in  this  court 

GROW,  O.  J.,  and  OOSB^  GHADWIOK, 
and  FABKDR,  JJ.,  concur. 


BDZMEB  V.  MONARCH  et  sL 
(Supreme  Court  of  Idaho.    Jan.  23,  1913.) 

(B^Uabiu  hy  the  Court.) 

1.  Afpeaz.  and  Ebbob  (§  1195*)— Decision 
ON  Pbiob  Afpkai.— Effect. 

Held,  where  queetions  have  been  decided 
by  this  court  in  a  former  opiniou,  and  the  case 
is  retried  upon  the  same  pleadings  and  the 
same  evidence,  with  some  new  eTioence  which 
does  not  change  the  weight  of  evidence,  thia 
court  will  not  review  the  facts  in  the  opinion 
upon  the  second  appenL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4661-4665;  Dec  Dig.  | 
U95.*] 

2.  FlNDINO»— BVIDENCB-^UDaUENT. 

The  evidence  examined,  and  held  suffidant 
to  support  the  findings  and  judgment 
8.  TTifXTsn  States  (i  67*)  —  OomucToa's 
Bonos  —  Oblioations    of  Fuhozfai.— 

AOBEEIOENT  TO  PAT. 

Where  the  contract  sued  upon  was  made 
at  Washington  between  Monarch  &  Porter  and 
the  government  of  the  United  States  and  the 
Title  Guaranty  &  Surety  Company,  and  by  sudi 


*>or  eflwt  nam  tm  sama  topto  mJ  ssctton  NUMBER  tn  Dso.  Dig.  *  Ala.  Dig.  Kagr-^e.  BarlH  ft  Bap^  IndtMs 


Digitized  by 


Google 


920 


129  PACIFIC 


BBFOBTEB 


Odabo 


contract  tbe  Title  Onaranty  ft  Snretr  Com- 
pany agreed  to  pay  the  indebtedness  In  dis- 

£Qte,  and  such  company,  In  consideration  of 
[onarch  &  Porter's  turning  over  to  the  com- 
pany Its  property  and  turning  over  the  contract 
to  the  company,  assamed  the  reBponsibilttieB 
of  Monarch  ft  Porter  under  said  contract,  and 
the  completion  of  the  contract  having  been 
fully  proven,  held,  that  the  plaintiff  should  re- 
cover the  damages  proven  and  alleged  in  the 
complaint 

[lid.  Note. — For  other  c&Bes,  see  United 
Stateg,  Gent.  Dig.  1  60;  Dec.  Dig.  |  87.*] 

Appeal  firom  District  Conrt,  Ada  Comity; 
Carl  A.  Davis,  Jvdgew 

Salt  by  A.  F.  IBeymer  against  Jolm  W. 
Monarcb  and  another,  copartners,  and  the 
Title  Onaranty  ft  Surety  Company,  a  corpo- 
ration. Judgment  tor  plaintUT,  and  defend- 
ant the  Title  Onaranty  ft  Surety  Company 
appeals.  Affirmed. 

Hawley,  Pncfeett  ft  Hawley  and  B.  F.  Neal, 
all  of  Boise,  for  appellant  Gavanab,  Blake 
&  MacLane,  of  Boise,  for  respondent  Karl 
Paine  and  Jolm  Porter,  both  of  Boise,  for 
defendants. 

STEWART,  J.  This  action  was  bronght 
to  recover  the  sum  of  $4,433.22  alleged  to  be 
due  for  labor  and  merchandise  fnrnlahed  to 
Monarch  &  Porter  by  the  respondent  and  his 
assignors  while  Monarch  ft  Porter  were  en- 
gaged In  the  constmction  of  an  Irrigation 
system  near  Rupert,  Idaho,  under  a  contract 
with  the  government  of  tbe  United  States. 
The  case  was  tried  in  the  district  court  of 
Ada  county,  and  Judgment  rendered  In  favor 
of  the  respondent  in  this  case  and  against 
Monarch  &  Porter,  and  In  favor  of  the  de- 
fendant Title  Guaranty  ft  Surety  Company. 
An  appeal  was  taken  In  that  case,  and  the 
Judgment  was  reversed.  10  Idaho,  804,  113 
Pac.  730.  Upon  a  retrial  the  cause  was  tried 
upon  ttie  same  pleadings  aa  the  former  trial, 
and  the  evidence  offered  and  received  In  the 
former  trial  was  by  agreement  admitted  aa 
evidence  at  the  retrial,  and  ad^tlonal  evi- 
dence was  also  offered  by  the  Introduction  of 
oral  testimony,  and  positions  were  also 
Introduced.  Upon  the  evidence  thus  taken, 
the  cause  was  submitted  to  the  trial  court 
and  findings  of  ftct  were  made  the  trial 
court 

The  trial  court  upon  tiie  second  trial  found 
for  tbe  req^ndent  upon  all  the  Issues  of  fSaet, 
and  as  conclusions  of  law  found  as  follows : 

"(1)  That  this  court  has  Jurisdiction  and 
pow«r  to  hear  and  determine  all  of  the  caus- 
es of  action  set  ftHtb  in  plaintiff's  complaint 

"(2)  That  the  agreements  In  these  findings 
found  to  have  been  made  by  the'  defendants 
are  not  within  the  statutes  at  fraud  of  Idaho. 

"(S)  That  the  defendants  John  W.  Mon> 
ardi,  William  S.  Portw,  a  copartnership,  and 
tbe  Title  Guaran^  ft  Surety  Company,  a 
corporation,  are  Justly  Indebted  to  tbe  plain- 
tiff In  the  amounts  claimed  in  the  causes  of 
action  set  forth  in  plaintiff's  complaint  [ae- 


gregating  $6,118,011,  together  with  Interest  on 
said  several  amounts  at  the  rate  of  7  per 
cent  per  annum  from  this  data 

"(4)  That  the  plaintiff  Is  entitled  to  re- 
cover of  and  from  the  said  defendants  attor- 
ney's fees  in  the  sum  of  $50  on  his  said  first 
cause  of  action,  and  attorney's  fees  of  $00  on 
his  fourtJi  cause  of  action,  together  with  In- 
terest thereon  at  the  rate  aC  7  per  cent  per 
annum  from  this  date 

"(5)  That  the  plaintiff  la  entitled  to  Judg- 
ment against  tbe  said  defendants  for  the 
aforesaid  sums  referred  to,  *  *  *  togeth- 
er  with  Interest  thereon  at  the  rate  of  7  per 
cent  per  annum  firom  this  date,  and  for  bis 
costs  and  disbursements  incurred  therein; 
and  It  is  ordered  that  Judgment  be  entered 
accordingly.  Carl  A.  Davis,  District  Judge. 
Jan.  24,  1912." 

In  accordance  with  the  findings  of  fiict  and 
conclusions  of  law  the  court  rendered  Judg- 
ment that  the  plaintiff,  A.  F.  Beymer,  re- 
spondent herein,  recover  of  and  from  the  de- 
fendants John  W.  Monarch  and  Wm.  S.  Por- 
ter, a  copartnership,  and  the  Title  Guaranty 
&  Surety  Company  the  sum  of  $5,118.04,  to- 
gether with  the  sum  of  $100,  attorney's  fees, 
found  to  be  due  plaintiff  from  defendants, 
with  interest  on  the  sums  at  the  rate  of  7 
per  cent  per  annum  from  the  date  thereof 
until  paid,  together  with  plalntlfTs  costs  and 
disbursements.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  this  appeal  Is  from 
the  Judgment  and  the  order  overruling  the 
motion  for  a  new  trial. 

There  are  many  errors  assigned  as  occur- 
ring during  the  trial,  all  of  which  are  neces- 
sarily included  In  the  principal  questions 
summarized  by  couns^  tor  appelant  In  bis 
brief  as  follows : 

"  (1)  Did  appellant  take  possession  ct  the 
property  of  Monarch  ft  Porter  In  use  on  said 
construction  contract,  about  March,  1006, 
*  *  *  as  found  by  the  court,  or  at  alii 

"(2)  Did  appellant  take  over  said  contract 
In  March,  190<B,  and  thereafter  compete  said 
fMmtract? 

"  (3)  Was  either  T.  P.  Murphy,  B.  F.  Neal, 
or  Neal  ft  Kinyon  authorized  to  bind  appel- 
lant, upon  any  special  promise  to  pay  any  of 
the  claims  Involved  In  this  aoit? 

"(4)  Was  a  promise  made  1^  Lb  A.  Wa- 
tres  to  John  Porter,  or  at  all,  that  appellant 
would  apply  any  put  of  the  proceeds  of  the 
government  warrant  of  $10,482.67  paid  to 
Monarch  ft  Pcnter  In  March,  1007,  to  the  pay- 
ment of  the  claims  Involved  In  tlila  action,  or 
any  part  of  them? 

"(5)  If  T.  P.  Murphy,  B.  F.  Neal,  and  Neal 
ft  Kinyon.  or  any  of  them,  made  promises  to 
appellant  or  to  any  <tf  his  assignors  that  ap* 
pellant  would  pay,  was  such  promisea  i^oa 
a  conslderatlott,  moving  to  appellant?" 

[1]  Most  of  the  questions  here  assigned 
were  considered  and  decided  by  this  court 
in  the  former  opinion,  and  the  real  point  that 
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appellant  aeems  to  be  urging  In  Ma  brief  la : 
Did  the  defendant  company  which  executed  a 
surety  bond  for  Monarch  ft  Porter  under  a 
contract  with  the  government  promlBe  to 
pay  the  dalma  Inrolved  In  thla  salt?  This 
question  was  considered  and  decided  in  the 
former  opinion,  and  a  re-examlnatlon  of  the 
evidence  upon  this  appeal  clearly  shows  that 
the  Title  Guaranty  ft  Sare^  Company,  ap- 
pellant, took  possession  of  the  property  and 
assets  of  Monarch  ft  Porter,  and  assumed  the 
responsibilities  of  Monardi  &  Porter  In  the 
completion  of  said  contract  and  the  payment 
of  the  debts  of  Monarch  ft  Porter  contracted 
in  the  oonstructlTe  work  done  under  said 
contract,  up  to  the  time  Monarch  ft  Porter 
turned  over  their  property,  and  the  further 
construction  of  the  works  by  Oie  Title  Ooar- 
anty  ft  Surety  Company. 

[t,  3]  We  think  the  weight  of  the  evidmce 
supports  the  findings  of  the  trial  court,  that 
the  cause  of  action  is  based  upon  the  con- 
tract alleged  in  the  complaint,  and  that  such 
contract  was  made  at  Washington,  and  that 
the  Title  Guaranty  ft  Surety  Company  agreed 
to  pay  the  Indebtedness  In  dispute  In  this 
action,  and  that  such  company,  in  considera- 
tion (HC  Monarch  ft  Porter's  turning  over  to 
the  company  its  property,  and  turning  over 
the  contract  to  the  company,  assumed  the 
le^nslbility  of  Monarch  ft  Porter  under 
said  contract,  and  that  the  omnpletlfHi  of  the 
contract  Is  fully  promi,  and  the  court  has 
so  found.  We  deem  It  onneceseary,  by  rea- 
son oi  the  former  oplnicm,  to  eater  into  any 
further  dlaensalon  ct  the  facts  or  the  spedflc 
orrors  assigned  upon  the  appeal. 

The  Judgmoit  Is  affirmed.  Goets  awarded 
to  the  respondent 

STJLUYAN,  J.,  concum. 


KOLZiEIY  V.  OLASK. 
(Supreme  Court  ia  Idaho.   Aug.  27,  3012.  On 
Rehearing,  Feb.  10,  1913.) 

(Bydahiu  hv  the  Court.) 

1.  MOBTOAGES  (I  005*)  — F<»XOEdOB1Tn~RS> 
DBMFTXON— TENDIB. 

The  evidence  Md  snfflcient  to  support  the 
flndl^  of  fact  that  a  legal  tender  was  made  for 
tite  purpose  of  redeeming  the  mor^aged  prop- 
erty from  foreclosure. 

[Ed.  Xota.— For  otber  cases,  see  Mortgages, 
Cent  Dig.  |S  1788-1701 ;  Dec.  Dig.  1  606^*] 

2.  MOBTQAQES  <S  606*)  —  FOBEOLOSDBB  —  Bl- 
DEHPnOH— Tendkb. 

Under  tbe  provisions  of  section  4494,  Rev. 
Oodes,  if  tbe  purcfaaser  at  a  foreclosnre  sale  re- 
foses  to  accept  a  lawful  tender  of  tbe  redemp- 
tion money,  he  does  eo  at  his  own  risk,  and  his 
Kfasal  will  not  prevent  tbe  legal  effect  of  tbe 
tender  to  defeat  tbe  sale  and  to  extingnisb  tbe 
purchaser's  interest  In  the  mortgage  lien.  In 
such  a  case,  the  tender  ipso  futo  discharges 
tbe  mortgage  lien  and  Is  equivalent  to  payment 
of  the  mortgage  debt  so  far  as  the  mortgage 
Hen  is  concerned;  and  tbe  debtor  ia  not  requir- 
ed to  keep  the  tender  good,  but  the  purchaser 


at  such  a  sale  Is  remitted  to  his  action  at  law 
for  the  recovery  of  tbe  mon»  which  still  re- 
mains doe  on  the  mortgage  debt  provided  die 
debtor  refuses  to  pay  it 

[Ed.  Note.— For  other  cases,  see  Mortrages, 
Cent  Dig-  Si  1788-17&4;  Dec  Dig.  |  606?] 

3.  MOBTOAOBS  (I  605*) — Fobbolosubx  — Bb- 

DEUPriON— Tbndeb. 

To  hold  that  the  tender  must  be  kept  good 
would  completely  nollify  said  provision  of  laid 
Bectlon  4494,  Rev.  Codes,  and  Inject  therein  a 
provision  not  contemplated  by  tbe  Legislature. 

[Ed.  Note.— For  other  cases,  see  Mortgagest 
Cent  Dig.  |S  1788-1794;  Dec.  Dig.  S  606.*] 

4.  QuiETiHO  Title  (i  7*)— Mobtoaob  Fobe- 

CLOStTRE— RBOEUPTIOir. 

Held,  onder  the  facts  of  this  case,  that  the 
eguitiea  are  with  the  plaintlS,  and  that  the 
court  did  not  err  in  quieting  title  in  blm. 

[fid.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Gent  Dig.  {f  14-38 ;  Dec  Dig.  {  7.*] 

On  Rehearing. 

5.  QuiBTnTO  TnxB  (|  14*)— Mobtqaob  Fobb- 
cLosuBB  —  Redemption  —  Tekdbb  —  Rix 
ruBAL— Offer  to  Aoceft. 

Held,  nnder  the  facts  of  tUs  case,  that  the 
refusal  to  accept  the  redemption  money  tender- 
ed was  withdrawn,  and  tbe  offer  to  accept  the 
same  was  made  so  soon  after  the  refusal  that 
In  equity  it  should  have  been  accepted. 

[Sd.  Note.— For  other  eases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  46;  Dee.        |  14.*] 

6.  QtHBTHfo  Tmx  (i  14*>— MAxnifl. 

He  who  seeks  equity  sfaoold  do  equity. 
[Ed.  Note.— For  other  cases,  see  Qnleting  Ti- 
tle, Cent  Dig.  I  46;  Dec  Dig.  |  14.*] 

(AidiiUmal  8ylUJ»u  &y  Editorial  Btsf.) 

7.  Tbitdbb  (I  1*)— What  CoNSTmrrES. 

"Tender'*  Is  an  unconditional  offer  of  a 
debtor  to  tlie  creditor  of  the  amount  of  his  debt 
It  is  the  real  amount  of  the  debt  as  fixed  by 
tbe  law,  the  purpose  being  to  enable  the  debtor 
to  relieve  himself  of  interest  and  costs,  and  to 
relieve  his  property  of  incumbrance  by  offering 
his  creditors  all  that  he  has  any  right  to  claim. 
It  does  not  mean  that  the  debtor  most  offer  an 
amount  lieyond  reasonable  dispute,  bat  the 
amount  aotnally  due. 

[EM.  Note.— For  other  cases,  see  Ttonder, 
Cent  Dig.  !|  1-3 ;  Dec.  DigTlX* 

For  otber  definitions,  see  Words  and  Phrasss, 
VOL  8,  pp.  6810.  6911.] 

8.  Mobtoaqbs  (I  600*) — Redbmptioit— Ten- 
deb— "Equivalbitt  TO  Payment"- "Bquiv- 
auht." 

Within  Rev.  Codes,  !  4494.  relating  to  re- 
demptions, and  providing  tbat  a  tender  Is 
"equivalent  to  payment,"  the  phrase  "equiva- 
lent to  payment"  means  equal  in  power  and  ef- 
fect to  payment,  since  **^oivalent^'  is  dfefined 
as  equal  in  value,  force,  power,  and  effect 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1788-1794 ;  Dec.  Dig.  |  606.* 

For  otber  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  2449,  2460.] 

Ailshie,  J„  dissenting. 

Appeal  from  Dtstrlcfc  Otonrt,  Ada  Gounty ; 
John  F.  MacLan^  Judge. 

Action  by  I«  M.  Kelley  against  O.  K. 
Claife.  Judgment  for  plaintiff,  anff  defoid- 
ant  appeals.    Remanded,  with  instructions. 

Martin  ft  Martin,  B.  F.  Neal,  and  Dean 
DrlscoU,  all  of  Boise,  for  appellant.  A  A. 
Fraser  and  R.  R.  Wedddnd,  both  of  Boise, 
for  respondent. 


*ror  otlMr  oassB  sss  some  tojfla  and  ssetkm  NUUBBR  In  Dso.  Dig.  ft  Am.  Dig.  Ksy-Ne.  SSHss  ft  R9*r  Indases 
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SULLIYAN,  J.  On  August  10,  1909,  tbe 
district  court  In  and  for  Ada  county  entered 
a  judgm^t  and  decree  In  faror  ot  C  K. 
Clark  for  the  sum  of  $3,1S1^  and  adjudged 
and  decreed  the  foreclosure  of  a  certain 
mortgage  on  real  estate  situated  in  Boise 
City,  and  tor  the  sale  of  the  property  In  pay- 
ment of  the  Judgment  In  pursuance  of  this 
Judgment  and  decree,  the  property  was  sold 
on  the  2d  day  of  October,  1909,  and  was  bid 
in  by  a  K.  Clark,  the  plaintiff  In  that  ac- 
tion, who  Is  d^endant  and  appellant  in  thU 
action.  The  time  for  redemption  of  the 
premises  expired  on  October  2,  1910.  The 
whole  controversy  luTolved  In  this  appeal 
centers  in  the  transactions  which  took  place 
between,  the  parties  on  September  80,  1910, 
which  was  two  days  before  the  expiration  of 
the  period  of  redemption.  On  October  4, 
1910,  the  sheriff  of  Ada  county  executed  and 
delivered  to  Clark,  the  purchaser  at  the 
foreclosure  sale,  a  sheriff's  deed  to  the  prop- 
erty, and  thereaftOT,  and  on  October  7th, 
Kelley  commenced  his  action  In  the  district 
court  to  quiet  his  title  to  tbe  premises,  and 
secure  a  cancellation  of  the  sherUTs  deed. 
Judgment  was  entered  In  favor  of  the  plain- 
tiff, and  the  defendant  Clark  appeals. 

The  property  had  originally  belonged  to, 
and  the  mortgage  had  been  executed  by,  John 
I.  Wells  and  wife.  The  foreclosure  tiad  been 
against  Wells  and  wifa  On  September  30, 
1010,  Wells  and  wife  executed  and  delivered 
a  deed  to  tbe  property  in  favor  of  J*.  M. 
Kelley.  Kelley  succeeded  to  all  the  rights  of 
Wells,  and  all  snbseiiuent  proceedings  were 
taken  In  Kelley's  name;  On  September  30, 
1910,  and  prior  to  the  execution  of  the  deed 
from  Wells  to  Kelley,  Wells  and  his  attor- 
ney met  Clark  on  one  of  the  streets  in  Boise 
Gty,  and  gave  Clark  a  written  offer  to  re- 
deem the  ivoperty  from  the  foredosure  sale. 
At  Claric's  request,  Wells  and  his  attorney 
wait  with  C3ark  to  the  office  of  Us  attorn^. 
Here  negotiations  and  conversations  took 
place  looking  to  a  redemption  of  the  proper- 
ty. There  Is  a  diarp  conflict  between  the 
witnesses  as  to  whether  or  not  the  money 
was  actoally  In  sight  and  tendwed  In  pay- 
matt  of  the  mortgage.  The  court  has  found, 
however,  that  a  tender  was  made^  and  the 
evidence  Is  sufficient  to  sustain  that  finding. 
At  the  time  this  tender  was  made,  Clark, 
acting  under  the  advice  at  his  attorn^  de- 
clined to  acc^  the  payment,  unless  wells 
should  also  pay  the  anumnt  due  on  a  second 
mortgage  whlcb  had  beai  encnted  by  Wells 
and  wife  In  ftivor  of  G.  P.  BCcCarthy  and 
B.  S.  Crow  for  the  sum  of  $000,  aod  which 
mortgage  had  been  sold  and  assigned  to 
Clark.  No  question  was  raised  as  to  the  ex- 
istence of  this  $500  mortgage  and  the  Indebt- 
edness thereby  secured.  It  Is  admitted  here 
that  the  mortgage  did  exist,  and  that  the 
d^t  existed.  They  refused,  however,  to  pay 
this  as  a  condition  of  redemption.  The  de- 
mand was  made  for  the  payment  of  this  $600 


mortgage  under  ad^ce  of  01ark%  counsel, 
who  claimed  that  under  tbe  provisions  of 
section  4492  of  the  Revised  Codes,  whidx  pro- 
vides, among  other  thinga,  that  "If  the  pur- 
chaser be  also  a  creditor  having  a  prior  lien 
to  that  of  the  redonptloner,  other  than  the 
Judgment  under  which  such  purchase  was 
made,  the  amount  of  such  Ilea  with  inter- 
est" must  also  be  paid.  The  Interview  ter- 
minated, and  thereupon  Clark's  attorney  no- 
tified the  sheriff  of  Ada  county  in  writing 
not  to  accept  the  redemption  money,  unless 
the  redemptloner  paid  said  $500  mortgage 
and  Interest  tlia^on.  It  appears  that 
Clark's  attorney  made  further  Investigation 
in  regard  to  the  matter,  and  finally  conclud- 
ed that  Clark  was  not  entitled  to  demand 
the  paymoit  of  the  |Q0O  mortgage  as  a  c<m- 
dltlon  precedent  to  or  attendant  on  the  re- 
demption from  the  foreclosure  Bale.  On  the 
30th  day  of  September,  1910,  and  after  said 
tender  had  been  made.  Wells  and  wife  sold 
and  conveyed  said  mortgaged  real  estate  to 
the  respondent  K^^.  Thereafter,  on  the 
same  day,  Clark's  attorney  called  Kelley's 
attorney  by  phon^  and  advised  him  that  he 
would  accept  the  tmier  and  release  the 
property,  but  K^^'s  attorney  declined,  and 
refused  to  renew  the  toider.  Clark's  attor- 
ney on  the  following  day  served  written  no- 
tice on  Kelley's  attorney  that  he  was  willing 
to  accept  the  t«ider,  and  release  and  reoon- 
vey  the  property.  Kelley's  counsel,  however, 
refused  to  renew  the  tender,  and  thereafter 
and  subsequent  to  the  expiration  of  the  p» 
riod  of  redemption  Clark  procured  a  shei^ 
Ufs  deed  to  said  property,  and  a  f^  days 
thereafter  Kelley  commenced  this  action  to 
quiet  his  title.  No  tender  of  payment  was 
made  when  this  action  w;as  commenced,  and 
no  tender  has  ever  been  made  since  that 
time.  Kelley  had  taken  tbe  position,  and 
was  sustained  therein  tiie  trial  oonrt, 
that  the  refusal  of  CSaA  to  Mcept  tbe  mim: 
ey  when  tendered  Ipso  facto  discharged  said 
Iten,  and  that  tbe  dond  thereon  might  be  re- 
moved by  a  court  of  equity  wlthoot  any  pay- 
ment or  tendw  of  payment  of  the  debt  ae- 
cnred.  This  contention  Is  based  upon  tbe 
provisions  of  section  4494,  Bev.  Codes.  That 
section  reads  as  follows;  "The  psymoits 
mentioned  in  tbe  last  two  sections  msy  be 
made  to  Uie  purchaser  or  redemptloner,  or 
for  him*  to  the  office  who  made  Uie  sale. 
When  the  Judgment  under  which  the  sale 
has  bem  made  Is  payable  tn  a  ^edfled  Und 
of  monev  or  cnrroicy,  payments  must  be 
made  In  tbe  same  kind  of  money  or  currency, 
and  a  toider  of  the  money  Is  equivalent  to 
payment"  This  case  was  first  tried  before 
Hon.  Fremont  Wood,  Jpdge  of  the  Third  Ju- 
dicial district,  and  Judge  Wood  found  that 
a  tender  was  made  by  Wells  through  his  at- 
torney and  was  refused  by  Clark.  He  made 
the  further  finding,  however,  "that  a  contro- 
versy existed  between  said  Oark  and  said 
Wdls>  and  said  tender  was  refused  bx  tbe 
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said  Clark  because  of  a  claim  put  forward 
by  hliD,  and  web  not  refused  wantonly,  nor 
said  claim  put  fbrward  by  him  as  a  cover  to 
a  wTOBg  purpose,  and  aald  Olark  acted  In 
said  matters  In  all  respects  In  good  faith," 
and  entered  Judgment  In  fitvor  of  the  de- 
fendant, refusing  to  quiet  the  title  to  said 
premises  in  the  plaintiff. 

A  motion  for  a  new  trial  was  made,  and 
in  the  meantime  Judge  Wood's  term  of  ofiSce 
expired,  and  the  motion  for  a  new  trial  was 
beard  by  Jn<^  MaclAne.  A  new  trial  was 
granted,  and  the  case  was  heard  on  the  evi- 
dence prerloDsly  takai  and  some  minor  evi- 
dence which  was  produced  tn  the  trial,  and 
Judge  MacLane  found  ttiat  a  teaHvr  had  beoi 
made  and  refused,  and  the  refusal  to  accept 
said  tender  was  subsequently  withdrawn. 
The  refusal  to  accept  the  tender  was  based 
on  the  ground  fbat  the  appellant  had  pur- 
chased said  9500  mortgage  on  August  29, 
1010,  and  that  he  would  not  accept  said 
tender,  unless  the  debt  represented  by  said 
fSOO  mortgage  was  paid.  On  the  trial  of 
the  case  befbre  Judge  MacLane,  certain  facts 
were  st^nilated,  and  it  was  BUpalated  that 
the  aaestlon  to  be  mbmitted  to  that  court 
for  declid<Hi  was  whether  nndw  all  of  the 
facts  of  the  case  a  valid  tender  of  money  waa 
madie^  wltUn  the  meaning  and  Intmt  of  aeo- 
tl<m  44M,  Ber.  OoOes,  and  otbw  aecttona  of 
the  Idaho  statutes,  such  as  will  discharge 
the  Uen  of  ttie  defendant's  judgment 
make  void  the  sheriff's  deed  issued  to  the  de- 
fendant Tba  court  in  Its  findings  of  fact 
found  that' the  time  for  redanptkm  of  said 
property  from  the  shwUFa  sale  ezidred  on 
October  2,  19K^  and  that  the  amount  re- 
quired to  redeem  the  property  was  |8,T98^ 
and  that  on  September  90,  ittlSK  tbe  attorney 
for  the  mortgagor  Wells  tendered  that  sum 
to  the  defendant  Clark  In  the  presence  of 
his  attorney ;  that  said  Clark  and  his  attor- 
ney refused  to  accept  and  claimed  at  Oiat 
time  that  they  should  receive  in  addition  to 
said  sum  the  sum  of  $600  and  Interest  there- 
on, being  tbe  amoxmt  of  tbe  mortgage  exe- 
cuted by  Wells  and  tils  wif6  to  McCartliy  and 
Grow,  whldi  mortgage  had  not  at  that  time 
been  foreclosed ;  that  the  plaintiff  Kelley  on 
September  80,  1010,  purchased  whatever  in- 
tereat  Wells  and  his  wife  had  in  said  prop- 
erty, and  received  a  warranty  deed  therefor, 
and  succeeded  to  whatever  right  Wells  ac- 
quired by  virtue  of  the  teoder  of  redemption 
money,  and  as  conclusions  of  law  found  that 
the  plaintur  made  a  valid  tender  of  the 
amount  of  money  required  to  redeem  said 
lots  from  said  foreclosure  sale,  and  that  such 
tender  was  refused  «nd  that  the  lien  of  the 
mortgage  and  the  sale  and  tbe  foredosure 
thereof  was  discharged  thereby;  that  the 
plalutlfl  is  the  owner  of  the  premises,  free  of 
the  Hen  of  said  mortgage  and  the  sale  there- 
under; that  the  deed  from  the  sheriff  to 
said  defendant  Clark  dated  on  the  4th  of 
October,  covering  tbe  premises  described  In 


the  complaint,  is  void  and  <jt  no  force  and 
^ect,  and  entered  judgm«it  and  decree  qui- 
eting the  title  to  said  lots  or  land  In  the 
plaintiff.  The  an>Ml  Is  from  an  order  deny- 
ing a  new  trial.  . 

Appellant's  assignments  of  error  may  be 
considered  under  two  head^:  First,  the  in- 
Buffldency  of  the  evidence  to  support  the 
finding  of  facts  to  the  effect  that  John  I. 
Wells,  throus^  his  attorn^,  made  a  tender 
to  tbe  appelant  of  the  sum  of  |3,798.3S  for 
the  purpose  of  redeeming  said  property  from 
shwUTs  sale;  second,  that  tbe  court  erred 
In  making  its  first  conclusion  of  law  from 
the  facts,  to  the  effect  that  a  valid  trader  of 
the  amount  required  to  redeem  lot  4  In 
block  84  of  tbe  original  town  site  of  Boise, 
Idabo,  teom  the  sheriff's  sale  of  October  2, 
1000,  was  made,  and  that  such  tender  waa 
refused  by  the  defendant,  and  that  tbe  lien 
of  the  mortgage  and  of  the  sale  on  the  tore- 
closure  thereof  waa  discharged  thereA^,  and 
that  the  plaintiff  is  tbe  owner  ot  the  premla' 
es,  free  from  the  Uen  of  said  mortgage  and 
tbe  sale  thwennda. 

[1]  The  evldenoe  clearly  mivorta  aaU  flii4> 
ing  of  facts  that  said  tMkder  was  made  in 
proper  tlme^  and  ft>r  tbe  sole  pnzpoae  of  re- 
demptloQ.  The  a^ieUant,  Clark,  made  no 
claim  whatever  at  the  time  the  tender  was 
made  that  said  tender  was  not  saffldent  to 
discharge  tbe  mortgage  debt  and  costs  of 
foreclosure;  neithw  did  he  ask  for  any  time 
to  ascertain  whether  such  sum  was  sufflr 
dent  Imt  ho  did  thm  and  ttere  demand  the 
payment  of  said  (SCO  debt  secured  by  an- 
other mortgage  on  aid  premisea,  which  mort- 
gage and  tbe  debt  secured  thweby  was  pur- 
chased by  the  an»dlant  on  the  20th  of  Au- 
gust 1010,  more  tlmn  SO  daya  prior  to  Uie 
time  said  tender  was  made,  and  he  now  con- 
toids  that  be  was  oitltled  to  a  reasonable 
time  and  opportunity  to  ascertain  whether 
he  was  oitltled  to  the  payment  of  the  last- 
mentioned  ddit  before  a  redemption  could  be 
made  flrom  said  sharUTs  sale.  He  thus  had 
had  about  SO  days  in  which  to  determine  his 
rights  under  said  second  mortgage.  We 
think  the  evidence  is  amply  sufficient  to  sus- 
tain tbe  finding  of  tbe  court  to  the  effect 
that  a  legal  tender  was  made  and  refused. 

[2]  It  is  next  contended  that  the  court  erred 
In  concluding  as  a  matter  of  law  that  on 
tbe  refusal  of  said  trader  tbe  lira  of  the  said 
first  mortgage  and  the  sale  on  the  foreclosure 
thereto  was  fully  discharged.  Tbe  trial  court 
no  doubt  based  said  conclusion  of  law  upon 
the  provisions  of  said  secUra  4404,  above 
quoted,  which  provides,  among  other  things, 
that  a  trader  of  mraey  one  ratltled  to  re- 
deem la  equivalent  to  paymrat  Said  section 
was  adopted  ^m  tbe  statutes  of  Oallfomla. 
It  was  enacted  by  tbe  L^lslature  of  that 
state  in  1872  (see  section  704,  8  Kerr's  Cyc. 
Codes  of  Cal.  and  notes  thereto),  and  was 
thereafter  adopted  by  Idaho  Territory  In 
1874  (see  Sth  Teir.  Seas.  Lava,  p.  140;  1 264), 
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and  our  attmtlon  bu  not  been  called  to  a 
statute  of  any  otber  state  atmUar  to  aald  sec- 
tion. In  Henhaj  r.  D»nia,  SS  Gal.  77,  Uie 
court  bad  under  consideration  sold  section  of 
tbe  Gallfomia  stattttes,  and  ttaore  hdd  tbat 
the  tender  (tf  tbe  redemption  mon^  extln- 
gnlshea  tbe  parcbasw's  lien,  and  Is  eqnlva- 
loit  to  paTment  In  Eblle  t.  SmMb,  118  GaL 
666k  46  Pac.  872,  tbe  conrt  held  that:  "While 
the  nnaccQited  tendw  did  not  r^ease  tbe  de- 
f  aidant  from  bis  obligation  to  pay  tbe  mon* 
er.  It  bad  the  effect  to  release  the  land  from 
any  farther  clalni  thmto  by .  the  plaintiff, 
and  to  rendt  tbe  plaintiff  to  his  personal 
dalm  for  the  money."  In  tbe  weU-conslduv 
ed  case  of  Leet  t.  Atmbmster,  143  CaL  663, 
77  Pac.  653,  the  conrt  held  that,  if  the  pur- 
chaser refuses  a  lawful  tender  of  the  re- 
dmptlon  money,  he  does  so  at  his  own  risk, 
and  his  refusal  cannot  prevent  the  legal 
affect  of  the  tender  to  d^eat  the  sale  and  to 
extinguish  the  purchaser's  Interest  in  the 
mortgage  Uen;  and  the  purchaser  Is  remit- 
ted to  his  action  at  law  for  the  recovery  of 
the  money  which  still  remains  dn&  In  that 
case  the  court  reviewed  many  cases,  and 
there  laid  down  the  correct  rule  applicable 
to  the  facts  of  this  case.  Of  course,  it  goes 
without  saying  that  the  purchaser  at  a  fore- 
closure sale  must  have  suffldent  time  to  as- 
certain whether  the  amount  of  money  tender- 
ed is  sufficient  to  satisfy  the  debt,  but  he  can- 
not evade  tbe  provisions  of  said  section  44M 
by  refusing  to  accept  the  tender  until  he  as- 
certains whether  some  other  claim  that  he 
holds  against  tbe  redemptioner  must  be  paid 
at  tbe  time  the  toider  Is  mad&  In  Moore  v. 
Norman,  43  Minn.  428,  45  N.  W.  857,  9  Ll  R. 
A.  56,  19  Am.  SL  Rep.  247.  the  court  said: 
"If  the  mortgagor  does  not  tender  the  full 
amonnt  due,  the  lien  of  the  mortgage  is  not 
extinguished,  and  he  runs  no  risk  in  sc- 
enting it.  If,  upon  the  other  hand.  It  Is 
sufficient  In  amount,  his  debt  la  paid,  and 
that  is  all  he  has  any  right  to  demand.  It 
is  his  own  folly  If  he  attonpts  to  exact  more. 
But,  In  view  of  the  serious  consequences 
which  might  possibly  result  from  a  refusal 
to  accept  such  a  tender,  the  proof  should  be 
clear  tbat  It  was  fairly  made,  deliberately,  and 
intoitionally  refused  by  the  mortgagee,  that 
sufficient  opportunity  was  afforded  to  ascer- 
tain tbe  amount  due,  and  tbat  a  sum  sufficient 
to  cover  the  whole  amonnt  dne  was  abspiute- 
ly  and  nncondltlonalty  tendered."  See»  also, 
BnnUng  v.  HaskeU.  GaL  426»  98  Pac.  Ua 
Those  cases  rest  on  tbe  proposltton  that  a 
tender  Ipso  facto  dtscharges  tbe  Uen,  and  tbat 
proposition  finds  much  support  among  ■  the 
decisions  of  tbe  courts  of  last  resort.  Ball 
V.  Stanly.  5  Yexg  (Tenn.)  199,  26  Am.  Dea 
263 ;  Mitchell  t.  Boberts  (U  C.)  17  Fed.  779 ; 
Moore  T.  Norman,  43  Minn.  428,  46  N.  W. 
867,  0  B.  A.  66,  19  Am.  St  Bep.  247; 
Flanders  t.  Chamberlain,  24  Mleb.  305 ;  Bar- 
tel  V.  Lope,  6  Or.  321;  Cass  v.  Higenbotam, 
100  N.  Y.  248, 8  N.  B.  189;  Kortrlght  T.  Ckdy. 
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21  N.  T.  343,  78  Am.  Dec:  14S.  It  Is  stated 
In  1  Jones  on  BCortgages,  i  800,  as  follom: 
"The  mle  In  several  states,  howeror,  la  tbat 
a  toider  of  the  amount  due  on  a  mortgage 
after  tbe  day  fl»d  tot  paymmt  Is  a  dis- 
charge Ibe-llan  Jurt  as  mncb  as  payment 
is,  and  in  tbe  same  way  Ibat  a  teaier  at  con- 
mon  law  made  1^>on  tbe  day  named  in  tbe 
condition  for  payment  has  this  effect  The 
Uen  of  the  mq^tgage  is  thereby  Ipso  fhcto 
discharged,  and  tbe  holder  ot  tbe  mortgage 
can  only  look  to  the  personal  responsIMUty 
of  the  person  liable  for  the  mortgage  debt" 

Baferrlng  to  tbe  principle  under  discussion^ 
the  court  In  Merritt  t.  lAmbert,  7  Paige  (N. 
T.)  848,  said:  "So  that,  if  the  mortgagee  U 
so  unwise  as  to  refuse  his  mon^  when  it  Is 
tendered  at  the  time  and  place  and  in  the 
manner  prescribed  in  the  instrument  itself, 
he  necessarily  must  lose  his  security  upon 
the  land  which  was  merely  collateral  to  the 
debt,  although  the  mortgagor  may  be  still 
liable  for  the  money,  where  there  is  an  ex- 
isting Indebtedness."  In  Jackson  v.  Crafts^ 
18  Johns.  (N.  T.)  115,  the  court  quotes  the 
rule  laid  down  by  Lord  Coke  to  the  effect 
that,  "If  the  mortgagor  tender  the  money  to 
the  mortgagee  and  he  refuseth,  the  land  is 
freed  forever  from  the  condition,  but  yet 
the  debt  remalneth."  Section  4492,  Rev. 
Codes,  provides  what  the  judgment  debtor 
or  redemptioner  must  do  to  redeem  the  prop- 
erty from  the  purchaser  at  foreclosure  or 
execution  sale.  Said  Wells  was  the  Judgment 
debtor  in  the  case  at  tiar,  and  when  he  ten- 
dered the  full  amount  dne,  as  provided  by- 
said  section  44^,  that  was  a  good  and  suffi- 
cient tender,  and  under  the  provisions  of 
said  section  4494  said  tender  was  equivalent 
to  payment  and  ipso  facto  discharged  the 
mortgage  lien.  The  ri^t  of  redemption  is 
purely  statutory,  and  the  statute  provides 
that  In  a  redemption  case  the  tender  of  the 
money  is  equivalent  to  payment 

[7}  Tender  is  the  unconditional  offer  of  a 
debtor  to  the  creditor  of  the  amount  of  his 
debt  This  means  the  real  amount  of  the 
debt  as  fixed  by  tbe  lew,  and  the  purpose  of 
the  law  of  tender  is  to  liable  the  d^tor  to 
relieve  himself  of  interest  and  costs  and  to 
relieve  his  propw^  of  Incumbrance  by  of- 
fering bis  creditor  all  that  be  baa  any  right 
to  claim.  This  does  not  mean  that  the  debt- 
or must  offer  an  amount  beyond  reasonable 
dispute,  but  It  means  tbe  amount  due— ac> 
tnally  due.  Some  of  the  dedslons  bold  that 
tender  must  be  kept  good  at  least  for  a  rea- 
sonable lengUi  of  time  sncb  aa  would  «iaUe 
the  creditor  in  good  faith  to  aacertain  and 
determine  his  ric^ts  both  in  fact  and  in  law. 
Such  a  boldlng  places  the  debtor  at  a  great 
disadvantage  as  tbe  creditor  mi^t  involve 
blm  In  jnwlonged  litigation  in  order  to  de- 
tmnine  some  Imaginary  right  as,  fw  In- 
stance, In  the  case  at  bar  tbat  boldlng  would 
have  required  the  debtor  to  have  kept  the 
tender  good  during  an  action  to  detwmlne 
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whether  the  areditor  haa  the  right  to  compel 
him  to  pay  the  debt  Becmed  by  said  $S00 
mortgage  in  order  to  redeem,  thus  compelling 
the  debtor  to  employ  couoBel.  and  go  to  the 
expense  of  a  defense  in  an  action  which 
might  be  delayed  for  months  and  even  years. 
Said  section  44M  was  adopted  to  protect  tlie 
debtor  from  that  kind  of  proceedings  on  the 
part  of  the  creditor,  and  thus  shield  him 
from  the  rapacity  of  the  creditor.  The  case 
of  HltcheU  T.  Roberts  ^a  C)  17  Fed.  779,  Is 
mn  InstmctiTe  case  upon  the  question  here 
InTolved,  altliough  it  involTes  the  extlnguLsh- 
ment  c£  a  Um  on  personal  property  pledged 
to  secure  payment  The  court  said:  "Upon 
this  Quezon  there  Is  no  conflict  in  tba  au- 
thorittes.  The  rale  is  settled  that  a  tender 
of  the  dd»t,  for  whldi  the  property  Is  pledg- 
ed as  aeculty  exUngnlshes  the  lien,  and  the 
pledgor  may  recover  tlie  pledge  or  Its  Talue^ 
in  any  proper  form  of  actltm,  without  keep- 
li^  the  trader  good  or  brining  the  money 
Into  court,  becauee,  like  a  tmder  of  the  mort- 
gage debt  on  the  law  day,  the  tender  having 
<ake^'  opoated  to  discharge  the  lien  It  is  gone 
fbzeVer.  Tbia  rule  accords  with  justice  and 
fair  dealing.  It  would  be  an  exceeding  great 
hardsiilp  on  the  debtor  if  the  oeditor  had 
the  right  to  refuse  to  accept  payment  of  the 
debt  aftOT  it  was  due,  and  at  the  same  time 
retain  the  debtor's  property  or  a  Ueu  upon 
it  for  the  debt.  Advantageous  sales  would 
be  prevented,  collections  delayed,  and  credit 
lost  by  the  InaUlity  of  the  debtor  to  free  his 
property.  In  many  cases  debtoni  would  be 
ruined  before  they  could  obtain  naet  by  the 
alow  process  of  a  bUl  in  equl^  to  redeem. 
And  on  a  blU  to  redeem  a  debtor  would  have 
to  pay  Interest  and  costs  down  to  the  decree, 
unless  he  had  kept  the  tender  good.  Thus 
the  debtor,  in  order  to  protect  hbnsdf  against 
Interest  and  costs,  would  be  deprived  of  both 
his  property  and  the  use  of  his  tnoaey  at  the 
pleasure  of  his  creditor,  or  until  the  end  of 
a  diancwy  suit  could  be  reached.  On  ttie 
other  hand,  a  creditor  who  refuses  to  receive 
payment  of  his  debt  when  lawfully  tendered 
cannot  comirialn  at  ttie  loss  of  his  security 
fbr  that  debt,  'because  It  shall  be  accounted 
Ids  own  folly  Uiat  he  refused  the  money 
when  a  lawful  tender  of  It  was  made  unto 
Wm.'" 

[I]  The  equities  and  fatt  dealing  in  this 
case,  it  seems  to  us,  are  all  on  the  side  of 
the  debtOT.  The  auditor  did  not  question 
the  amount  of  the  tender,  but  had  purchased 
a  subsequent  mortgage  and  debt  secured 
thereby  thirty  days  before  the  tender,  and 
paid  therefor  (50,  with  the  understanding 
that,  if  be  collected  the  whole  amount  due 
thereon,  he  would  pay  to  the  mortgagee  one- 
half  of  what  he  collected.  He  made  this 
purchase  with  the  evident  purpose  of  making 
the  debtor  pay  It,  or  at  least  harassing  him 
with  It  by  declining  to  accept  said  tender. 
This  transaction  seems  unfair  to  us,  and  we 
believe  It  is  Just  such  transactions  that  Induc- 
ed the  -Legislature  to  adopt  said  section  443H. 


It  Is  unreasonable  for  the  appellant  to  con- 
tend that  he  ought  to  have  a  reasonable  time 
to  determine  whether  he  was  entitled  to  col- 
lect said  note  and  mortgage  at  the  time  of 
redemption,  as  he  had  already  owned  said 
note  and  mortgage  more  than  30  days  prior 
to  the  tender.  There  is  no  equity  shown  on 
his  behalf,  and  the  provisions  of  said  section 
4494  ought  to  be  given  aome  force  and  effect 
fu  favor  of  the  debtor  for  whose  protection 
the  section  was  enacted. 

[t]  The  statute  has  declared  that  tender 
Is  "equivalent  to  payment,"  and,  under  many 
well-conaldered  cases,  It  is  held  that  upon 
toider  the  lien  of  the  mortgi^  Is  thereby 
Ipso  fkcto  discharged,  and  the  holder  of  the 
mortgage  can  then  only  look  to  the  persuial 
responaibilUy  of  the  person  liable  tm  the 
mortgage  debt  It  would  complete  nullify 
the  provisions  of  said  section  4494  to  inject 
therein  that  In  order  to  make  tender  "equiv- 
alent to  payment"  it  must  be  k^t  good. 
Section  4492  provides  that  the  debtor  may 
redeem  by  payment  and  section  4^  pro- 
vides that  tender  is  ^'equivalent  to  pay- 
ment," and  paymmt  or  its  equivalent  cer- 
tainly discharges  the  lien.  "Equivalents  Is 
defined  by  lexicographers  as  "equal  in  val- 
ue, forces  measure,  power  and  effect"  Then 
"equivalent  to  payment"  under  that  defini- 
tion would  be  *'equal  in  poww  and  effect"  to 
payment  The  esse  of  Salinas  v.  BUle^  26 
&  a  337,  2  8.  B.  121,  la  In  accord  with  the 
views  wcpnmeU  in  this  t^lnlon,  but  the 
Supreme  Gourt  of  South  Carolina  In  the 
cue  of  Reynolds  v.  Price,  88  a  a  625,  71  S. 
B.  SI,  by  a  divided  court  haa  overruled  that 
case  to  a  certain  extrait  and  in  our  view  of 
Qie  matter  the  case  of  Salinas  v.  BlUv  and 
the  dissenting  opinion  in  the  B^nolds-Prlce 
Case  contain  the  better  reasoning  and  are  in 
accord  with  ttie  great  weight  of  authority 
uptm  the  question  here  involved.  However, 
the  statute  of  Sontii  Carolina  is  not  tlw 
same  as  said  section  4494,  Rev.  Oodee,  whlc^ 
section  provides  tliat  tender  of  Qie  mon^  le 
equivalent  to  payment  but  noirtme  pro- 
vides that  in  order  to  be  equivalent  to  pay- 
ment the  tender  must  be  kept  good.  A 
l^cal  tender  kept  good  was  equivalent  to  a 
payment  before  the  adoption  of  said  sec- 
tion, and  now  to  hold  under  the  provMons 
of  said  section  that  a  tender  must  be  kept 
good  would  be  to  dedare  that  the  enactmoit 
of  said  section  accomplished  no  purpose 
whatever,  and  was  a  work  of  pure  superero- 
gation by  the  Legislature.  The  Leglalaturc 
In  enacting  said  section  had  no  Intention  of 
requiring  the  tender  to  be  kept  good,  for 
to  require  It  to  be  kept  good  would  be  of  no 
benefit  to  the  debtor  whatever,  but  a  disad- 
vantage, in  that  he  might  be  under  the  ne- 
cessity of  borrowing  the  money  tendered 
and  giving  as  security  the  Identical  land 
included  In  the  foreclosure  proceedings,  and, 
unless  the  Hen  of  the  former  mortgage  was 
discharged  by  the  tender,  the  debtor  would 
not  be  able  to  borrow  money  to  keep  the 
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tender  good,  as  the  person  loaning  the  mon- 
ey might  not  be  wUllng  to  loan  it,  at  least 
for  an}'  conaldwaUe  Iwgth  of  time,  unless 
he  was  given  as  security  a  first  mortgage 
on  sndi  land.  In  oxieat  to  make  the  proTl* 
sion  of  said  section  of  any  ben^  whatever 
to  the  debtor.  It  must  be  construed  In  con- 
formity with  its  plain  proTlsloDS,  to  wit, 
that  a  tmider  is  equivalent  to  payment,  and, 
being  BO,  ipso  facto  discharges  the  mortgage 
Uen.  To  require  a  debtor  to  keep  the  ten- 
der good  under  the  provisions  of  said  sec- 
tion is  contrary  to  Its  express  provisions. 

There  Is  no  question  presented  in  this  case 
In  regard  to  the  creditor's  having  reasonable 
time  to  compute  the  amount  of  the  Indebted- 
ness due  for  redemption,  and,  as  before  stat- 
ed, he  bad  purchased  said  ^500  note  secured 
by  mortgage  more  than  a  month  before  said 
tender  was  made,  no  doubt  with  the  express 
purpose  of  compelling  the  debtor  to  pay  it 
b^re  he  would  permit  him  to  redeem,  and 
he  ought  not  to  be  assisted  in  that  purpose 
by  this  court  by  reading  something  into  said 
section  that  Is  not  there  and  was  never  in- 
tended by  the  Legislature  to  be  there.  It 
appears  that  the  debtor  had  borrowed  the 
money  with  which  to  make  the  redemption, 
and  upon  the  refusal  to  accept  the  tender 
may  have  been  placed  in  a  position  where 
he  wotild  have  had  to  return  the  money  In 
case  the  tender  was  refused,  and  might  not 
have  been  able  thereafter  to  borrow  money 
for  redemption.  The  creditor  refused  pay- 
ment of  his  debt,  which  was  lawfully  ten- 
dered, and  be  cannot  Justly  complain  at  the 
loss  of  his  security  for  that  debt  "because 
It  Bball  be  accounted  to  his  own  foUy  that 
he  refused  the  money  when  a  lawful  tender 
was  made  unto  him." 

[4]  It  is  next  contended  that  one  who 
asks  equity  must  do  equity,  and  that  under 
that  rule  respondent  must  pay  the  amount 
due  on  the  Wells  mortgage  foreclosure  de- 
cree before  a  court  of  equity  will  quiet  the 
title  in  the  respondent.  There  Is  nothing 
In  the  record  to  show  that  respondent  owes 
that  debt.  If  respondent  does  not  owe  the 
debt,  why  should  he  pay  It?  Would  It  be 
equitable  to  require  him  to  do  so?  The  rec- 
ord shows  that  Wells  owes  the  debt,  and 
since  the  statute  has  made  a  legal  tender 
by  a  mortgagor  redemptloner,  equivalent  to 
payment  and  thereby  discharged  the  lien, 
why  should  a  court  of  equity  compel  a  sub- 
sequent purchaser  of  said  real  estate  to  pay 
the  debt  of  his  grantor  when  the  mortgage 
lien  had  been  already  disebai^ed  by  the  ten- 
der made  before  respondent  purchased  the 
property?  The  sheriff's  deed  was  issued 
subsequent  to  the  purchase  made  by  the  re- 
spondent K^ey,  and  the  sheriff  without  any 
authority  of  law  whatever  executed  the  deed 
that  now  casts  a  doud  upon  said  title.  The 
wrongful  act  of  the  sheriff  created  the  cloud 
as  the  Uen  was  dladiarged  Ipso  facto  by  the 
tender.  Unless  the  plaintiff  In  this  action 
owes  said  debt,  a  court  ot  equity  has  no  an- 


I  thorlty  to  require  him  to  pay  It  beSon  It 
will  clear  the  title  from  the  cloud  cast  upon 
it  by  the  unauthorised  conveyance  executed 
by  the  sheriff:  The  unauthorised  act  of  the 
sheriff  was  brought  about  by  the  ajq^dlant 
himself  because  of  his  refusal  to  accept  said 
tender,  and  therefore  the  equities  are  with 
the  respondent,  and  not  with  the  appelant 
A  different  question  would  be  presented  if 
the  mortgagor.  Wells,  had  brought  (his  ac- 
tion to  quiet  title  in  himself.  Said  contri- 
tion of  counsel  Is  without  merit. 

The  cour^  therefore,  did  not  err  in  con- 
cluding as  a  condustou  of  law  from  said 
findings  tliat  on  the  refusal  of  the  aiq>ellant 
to  accept  said  tender  the  Uen  of  the  mort- 
gage and  the  llm  created  by  the  Judgment 
on  the  foreclosure  thereof  were  fuUy  dis- 
charged. The  Judgment  of  the  trial  court 
must  be  affirmed,  and  it  is  so  ordered,  with 
costs  In  favor  of  the  reqiKuidaii 

STEWART,  a  J.,  concam. 

AILSHIBy  J.  (dissenting).  The  condnsion 
reached  by  my  associates  in  this  case  goes 
so  wide  of  what  seems  to  me  to  be  justice 
and  equity  that  I  fed  constrained  to  ex- 
press my  views  In  the  matter. 

Stripped  of  aU  disguise,  the  case  Involves 
the  question,  pure  and  simple,  of  the  re- 
spondent avoiding  the  payment  of  a  debt  ag- 
gr^ting  $3,798.30.  Under  the  decision  reach- 
ed by  the  majority  of  this  court,  respondent 
will  be  successful  In  this  attempt,  and  by 
solemn  decree  of  court  will  be  enabled  to 
defeat  the  collection  of  this  sum  of  money. 
I  shall  not  attempt  to  make  any  additional 
statemait  of  facts  in  the  case  exc^t  as  in 
the  course  of  the  discussion  I  may  dean  it 
necessary  to  a  clear  understanding  of  my 
position  to  restate  some  «f  the  facts  or  state 
some  additional  fact  not  embodied  In  the 
majority  oidnlon. 

In  the  very  outset  let  it  be  undwstood  that 
the  law  question  here  invtdved  la  not  whetb> 
er  a  tender  made  under  section  4^4,  Rev. 
Codes,  shall  be  kept  good  from  that  time  on, 
but  the  important  aaestlon  here  is  rather 
the  facts  and  drcumstancea  under  which  a 
tender  Is  made  and  the  good  faith  and 
square  dealing  involved  therein.  Section  4^ 
of  Oifl  Rev.  Oodes  prescribes  the  order  of  le- 
demptlon  and  the  manner  in  whlcb  It  takes 
plac&  It  also  provides  that  **npon  a  re- 
demption by  the  debtor  the  person  to  whom 
the  payment  is  made  must  execute  and  de- 
liver to  him  a  oertiflcate  of  redemption,"  eta 
Section  4491  prescribes  who  may  redeon. 
first,  the  Judgment  debtor  or  his  succeesor 
In  interest;  and,  second,  a  creditor  having 
a  lien  on  the  property  subsequent  to  that  on 
which  the  property  was  sold.  These  provi- 
sions of  the  statute  have  rtference  to  the 
payment  of  a  debt  or  the  tend^  of  payment 
after  a  foredosure  and  sale,  and  these  sec- 
tions have  no  reference  to  the  payment  of 
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the  debt  before  Judgment  or  before  sale. 
We  are  not  here  dealing  wltb  tba  commoo* 
law  rlgbt  ci  redemptlni  at  maturity  <v  on 
the  "hiw  day.**  We  are  deaHns  with  atatn- 
tory  proTlHona  coTendns  redemption  after 
•ale.  Whm  respondent  and  Us  attorney 
wwt  to  the  a^jeUant,  and  snopoaed  to  re- 
deem the  property  from  the  foredoenre  eale 
which  had  been  made,  the  appellant  con- 
sulted hla  attorney,  Mr.  KeaU  and  adTlsed 
hla  attorney  that  he  also  held  a  second  mort- 
gage on  thla  itroper^  for  the  som  ot  $600. 
Mr,  Nealt  actli^  as  attorney  tor  ai^^ant, 
adrlaed  hbn  that,  nnder  the  provlidons  ot 
section  4492  ot  the  Ber.  Codee,  the  respond- 
ent was  se^Dg  to  redeem  as  a  red^ption- 
er,  and  that,  before  appellant  wonld  be  re- 
quired to  make  a  certtQcate  ot  redemption 
as  proTlded  by  section  4493,  respondent  mnst 
also  pay  the  amount  of  the  $000  second 
mortgage  lien.  Appellant  accordingly  de- 
manded the  payment  of  this  snm  before  re- 
leastaig  the  security  held  by  him.  Bespond- 
ent  and  his  attorney  declined  to  pay  this 
additional  claim  and  went  away,  and  appel- 
lant's attorney  apparently  Investigated  the 
matter  further,  and,  after  examining  the 
statute  and  authorities,  concluded  that  he 
was  in  error  In  the  advice  he  had  given  his 
client,  and  informed  him  that  he  could  not 
d^and  payment  ot  the  $600  mortgage  as  a 
prerequisite  to  releasing  the  property  from 
the  foreclosure  sale,  and  on  the  afternoon 
of  the  same  day  notified  respondent's  attor- 
ney that  they  would  accept  the  tender,  and 
was  met  by  the  reply  that  he  was  too  lat^ 
and  that  *^here  was  nothing  doing.**  On  the 
following  morning  counsel  for  appellant  exe- 
cuted the  proper  certificate  ot  redranptlon, 
and  acknowledged  the  same,  and  went  to  the 
office  of  respondent's  attorney  and  handed  it 
to  him,  and  offered  to  accept  the  paymoat 
Be«pondenfs  attorney  says:  "I  looked  it 
over,  and  handed  it  bad^  and  said  there 
was  nothing  doing." 

There  Is  even  a  direct  conflict  in  the  evi- 
dence as  to  whether  any  payment  was  ten- 
dered or  any  mon^  was  In  ^ht,  and  ap- 
pellant^s  coniwel  testifies  that  payment  was 
not  rinsed,  hot  1hat»  as  be  understood  It; 
the  matter  was  left  open  until  he  conld  have 
time  to  further  investigate  the  question  as 
to  whether  his  client  was  mtltled  to  have 
the  second  mortgage  paid  as  a  condition  of 
redunptlon  under  sections  ^4S2  and  4^  ot 
the  Rev.  Codes.  Now,  In  the'  face  of  all 
these  f&cta,  my  associates  suggest  that  the 
appellant  was  acting  unfairly,  and  was  en- 
deavoring to  oppress  and  harass  the  re- 
spondent They  even  seem  to  think  there 
was  something  wrong.  Inequitable,  or  unjust 
about  the  ai^llant  urging  that  respondent 
pay  an  honest  debt,  the  Justice  of  which  he 
did  not  question.  Since  when,  I  ask,  has  it 
become  unfair,  oppressive,  or  wrongful  for  a 
creditor  in  Idaho  to  urge  that  his  debtor  pay 
on  honest  debt  overdue?  Why  should  he  be 


mulcted  out  of  his  seentity  for  a  dcftt  ap- 
proximating $4,000  because  he  has  urged  his 
d^tor  to  pay  an  additional  debt  he  owes? 
And,  I  msy  further  ask,  since  what  has  It 
become  inequitable  or  unjust  for  a  creditor 
to  purchase  an  additional  claim  agw*"iit  his 
debtor?  By  reverting  to  the  legal  phase  of 
this  ease,  we  discover  that  Judge  Wood  upon 
file  original  trial  found  **Uuit  a  controversy 
existed  between  said  Clark  and  said  Wells, 
and  said  tender  was  refused  by  said  Clark 
because  of  a  claim  put  forward  by  him,  and 
was  not  refused  wantonly,  nor  said  claim 
put  forward  by  him  as  a  cover  to  a  wrong 
purpose,  and  said  Clark  acted  In  said  mat- 
ters in  all  respects  In  good  faith."  Judge 
MacLane  on  the  second  trial  did  not  reverse 
or  disturb  this  finding,  nor  has  he  made  any 
finding  in  conflict  therewith.  On  the  con- 
trary, it  is  admitted  that  the  foregoing  find- 
ing by  Judge  Wood  Is  in  fact  true  and  cor^ 
rect  The  witnesses  for  respondent  testified 
to  facte  which  show  this  to  be  unmistakably 
true.  Now,  in  the  face  ot  these  facts,  can  It 
be  said  either  as  a  matter  of  law  or  in  good 
conscience  that  this  so-called  tender  was  a 
straightforward  good-faith  tender  where  the 
creditor  within  less  than  10  hours  thereaft- 
er, on  discovering  hla  mistake  and  being  so 
advised  by  his  attorney,  notified  the  debtor 
that  he  would  accept  the  tender  and  execute 
the  release  and  certificate  of  redemption.  As 
above  stated,  there  Is  no  occasion  to  this 
case  tor  considering  or  discosslnc  the  ques- 
tion as  to  whether  a  tender  under  our  atat* 
ute  must  be  good  until  a  suit  to  remove 
cloud  and  quiet  title  can  be  prosecoted,  and 
I  shall  not  attempt  to  discnss  that  qnestbm 
at  this  Juncture.  The  only  question  here  in- 
volved is  the  rule  applicable  to  a  tender  and 
the  good  faith  of  the  transacUon.  I  shall 
first  briefly  address  myaelt  to  some  of  the 
cases  cited  in  the  majority  opinion. 

In  the  first  place,  I  may  say — and  a  read- 
ing of  the  decisions  will  amply  Justify  me  In  it 
—that  not  a  single  case  cited  in  support  ot 
the  majority  opinion  deals  with  the  quesUon 
here  directly  involved  or  is  parallel  with  tiie 
tecto  of  this  cas&  Hershey  v.  Dennis,  08  GaL 
77,  the  first  California  case  relied  on  by  my 
associates,  was  an  ejectment  case,  and  does 
not  toudh  the  question  here  involved,  nor 
does  It  dte  or  consider  the  Oalifomla  stat- 
ute corresponding  with  our  section  4494.  The 
syllabus  to  the  case  was  not  written  the 
court,  but  rather  by  the  reporter,  and  does 
not  correspond  with  the  opinion  itsell^  Halle 
V.  Smith,  113  Cal.  656,  45  Pac  872,  was  an 
other  suit  In  ejectment,  and  Involved  the  con* 
structlon  of  a  cfmtract  to  sell  real  estate  and 
a  specific  performance  thereof,  and  a  tender 
ot  payment  provided  for  In  the  contract  It 
In  no  sense  or  particular  deals  with  or  cl'es 
the  statute  here  under  consideration,  nor 
was  any  such  question  presented  to  the  court 
in  that  case.  Leet  v.  Armbruster,  143  Cal 
663,  77  Faa  663,  was  also  an  action  in  eject- 
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ment,  and  the  question  there  Inrolved  and 
conaUerad  waa  the  necesBlty  for  ke^dng  a 
tender  good  under  the  provisloDa  of  section 
7(M  of  the  Code  of  CM!  Procedure  of  Cal- 
ifornia. No  questton  whaterer  arose  as  to 
the  good  faifh  of  the  tender  or  the  gronnda 
of  the  refusal  of  the  tender  or  the  good  folth 
on  the  part  of  the  creditor  In  refasing  to 
accept  the  tender.  No  dlacusalon  whateva 
was  had  In  that  case  of  the  important  qnea- 
tion  ot  good  faith,  either  In  making  the 
tender  or  In  refnsal  to  accept,  that  Is  here 
Invidved.  MltcheU  t.  Roberta  (a  G)  17  Fed. 
779,  discusses  the  same  question  considered 
In  Leet  r.  Armbrnster,  and  in  no  way  touch- 
es np(m  the  good  fftltb  of  ttie  tender  or  the 
good  faith  of  the  refusal.  That  case,  how- 
ever, waa  dealing  with  a  pledge  of  personal 
property  Instead  of  a  mortgage  on  real  ea- 
tatOt  and  the  judge  who  wrote  the  i^lnton 
premised  his  discussion  by  pointing  out  the 
difference  between  the  two,  and  showing  that 
In  a  pledge  of  personal  pn^ierty  the  pledgee 
holds  the  possession,  and  tiiat  in  such  case 
an  action  might  he  maintatned  for  the  pos- 
session of  the  property  as  soon  as  a  valid 
and  legal  taider  has  been  made. 

I  shell  not  pursue  an  analysis  of  the  cases 
cited  further  than  to  say  that  an  examina- 
tion of  the  ronalnlng  citations  will  disclose 
that  they  were  each  dealing  with  pledges 
of  personal  prop^^  or  with  oonunon  law 
tenders,  and  that  none  of  them  was  dealing 
with  the  statutory  redemption  from  foreclo- 
sure nor  were  they  dealing  with  a  question 
of  good  faith  and  bona  fldes  on  the  part  of 
elthw  the  debtor  or  creditor.  So  I  dismiss 
the  authorities  cited  in  support  of  the  ma- 
iortty  opinion  with  the  assertion  that  not  a 
single  one  of  tbem  deals  with  or  supports 
the  doctrine  enunciated  by  my  associates.  I 
am  not,  however,  without  authority  on  the 
direct  question  involved  In  this  case,  and 
that,  too,  frqm  modem,  eminent,  and  re- 
spectable Jurists.  As  late  as  May,  1911,  the 
Supreme  Court  of  South  Carolina  In  Beyn- 
olds  T.  Price,  88  S.  C.  32S,  71  S.  E.  61,  had 
before  it  a  case  involving  a  state  of  facts 
parallel  with  the  case  at  bar.  In  that  case 
a  tender  was  made  and  the  creditor  demand- 
ed the  sum  of  $2  which  he  called  a  reoewal 
fee,  for  extendlojc  the  time  of  the  payment 
of  the  loan,  and  the  sum  of  $10  as  attor- 
n^'s  fees  for  preparing  summons  and  com- 
plaint in  foreclosure  which  had  not  yet  been 
filed  or  served.  Some  days  thereafter  the 
creditor  concluded  that  he  would  waive  the 
demand  for  the  $2  renewal  fee  and  the  $10 
attorney's  fee,  and  accordingly  went  to  the 
debtor  and  so  notified  him,  and  offered  to  ac- 
cept the  sum  tendered.  The  debtor  refused 
to  make  the  payment  or  make  good  the  ten- 
der, and  claimed  that  the  security  had  been 
discharged.  The  creditor  commenced  his  ac- 
tion to  foreclose  the  mortgage.  The  trial 
court,  upon  the  authority  of  Salinas  v.  Ellis, 
26  S.  C.  337,  2  S.  E.  121,  held  that  the  lien 
of  the  mortgage  waa  discharged  by  the  ten- 
der, and  entered  judgment  accordingly.  l%e 


oedltor  appealed,  and  tiie  Snxnnne  Conrt  ot 
SoaOi  Carolina  considered  this  question  at 
length,  and  with  a  Iraen  sense  of  justice  and 
equity  reached  the  conclusion  that  the  re- 
fusal to  aco^  the  tender  bad  been  made  In 
good  folth  and  wlUuKit  any  purpose  to  wrong; 
oppress,  or  injure  the  debtor,  and  that  the 
security  waa  not  dlsdiarged.  The  court  there 
said:  "If  a  mortgagee  refuaea  a  toider,  not 
arbitrarily  or  for  a  wrongfhl  purpose  but 
in  good  UXtb,  under  the  boneft  belief,  based 
upon  reasonable  grounds,  that  more  la  due 
him  than  baa  been  tend^ed,  refnsal  of  the 
tender  will  not  operate  to  discharge  hla  lira." 
The  court  thereupon  quotes  from  the  note 
to  Parker  t.  Beasley,  116  N.  G  1,  21  S.  £L 
956,  33  Lk  B.  A.  231,  as  follows:  fin  aU  the 
stetes  the  tender  must  be  absolute  and  un< 
conditional,  and  the  mortgagee  must  he  given 
a  reasonable  time  to  compute  the  amount  due 
in  order  to  discharge  the  lien,  and  If  he  re* 
fuses  the  tender  In  good  ftUth,  even  though 
the  tender  la  snflOdent,  the  Ucn  will  not  be 
discharged."  The  court  also  quotes  from 
Union  Mutual  Life  In&  Co.  t.  Union  Mills 
Plaster  Co.  (U  a)  87  Fed.  286.  8  L.  R.  A. 
90,  the  following:  "But  to  produce  such  seri- 
ous and  heavy  consequence  the  refnsal  must 
have  been  unqnallfled,  and  unaccompanied  by 
any  bona  fide  claim  of  right,  whi<A  was  sup- 
posed by  the  party  to  jnstify  his  refnsaL 
The  claim  ot  right  may  have  hem  one  that 
could  not  be  supported  as  matter  of  law; 
still  if  It  was  believed  In,  and  was  not  wan- 
tonly put  forward  as  a  cover  to  a  wrong  pur- 
pose, it  is  sufficient  to  prevent  the  fdrffeltore 
of  the  securtty."  The  court  then  proceeds 
to  stete  the  real  question  before  It  In  that 
case  as  follows:  "The  question,  therefore,  is 
not  whether  the  plalntHTs  claim  to  the  re- 
newal and  attorney's  fee  can  be  sustained  in 
law,  but,  rather,  whether  It  was  made  In 
good  taltt.  The  testimony  shows  that  It 
was.**  Upon  this  finding  of  fact,  the  conrt 
reaches  the  conclusion  which  it  says  Is  un- 
avoidable In  equity,  that  the  lien  was  not  dis- 
charged by  a  tender  made  under  such  circum- 
stances. A  dissenting  opinion  was  filed  in 
that  ca^  to  which  Justice  Sullivan  refers 
as  being  the  sonnder  and  better  rule.  It  Is 
perhaps  to  be  regretted  that  a  dissenting  opin- 
ion must  sometimes  state  the  safer  and  more 
modern  rule  of  law,  and  I  am  fully  persuad- 
ed that  win  be  true  in  this  case,  but  unfor- 
tunately the  dissenting  Judge  in  the  Reyn- 
olds Case  Insisted  on  standing  on  the  ancient 
rule  of  "an  ^e  for  an  eye,"  instead  of  the 
modem  and  more  humane  rules  of  equity  and 
good  conscience.  The  dissenting  opinion 
there  Insisted  on  cutting  the  creditor  off,  and 
sweeping  away  his  security,  Irrespective  of 
the  question  of  good  faith  and  fair  dealing. 
The  majority  have  quoted  at  length  from 
the  opinion  of  the  federal  district  Judge 
reported  In  (C.  C.)  17  Fed.  779.  dealing  with 
the  straight  question  of  the  effect  of  a  ten- 
der. I  find  the  question,  however,  Involved 
In  the  present  case  considered  in  (O.  C.) 
37  Fed.  286,8LLB.A.90^1nthe  case  of 
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Union  Mtittial  Life  Ins.  Co.  v.  Union  MUIb 
Plaster  Co.,  wherein  another  federal  district 
Judge  holds  that  a  refusal  to  accept  the 
tender  under  a  bona  fide  claim  of  right  does 
not  extinguish  the  lien.  The  court  said: 
"Bat  to  produce  such  serious  and  heavy  con- 
sequence the  refusal  must  have  been  un- 
qualified, and  unaccompanied  by  any  bona 
fide  claim  of  right,  wUch  was  sun^xned  by 
the  party  to  Justify  his  refusal.  The  claim 
of  right  may  have  been  one  that  could  not 
be  supported  as  matter  of  law,  still.  If  it 
was  believed  In,  and  was  not  wautonly  put 
forward  as  a  cover  to  a  wrong  purpose,  It  is 
sufficient  to  prevent  the  forfeiture  of  the  se- 
curity. So  here,  while  It  Is  clear  enough 
that  the  complainant  had  no  right  to  make 
it  a  condition  of  receivii^  payment,  that  the 
defendant  should  enter  into  stipulations  about 
making  repairs  on  the  mortgaged  property, 
still  it  may  have  been  that  it  thought  it  had 
•nch  right,  and  I  do  not  fiad  such  evidence 
ot  its  bad  faith  In  this  regard  as  to  Justify 
a  declaration  of  forfeiture." 

The  majority  opinion  In  this  case  holds 
that  It  would  be  inequitable  and  unjust  to 
require  the  debtor  to  keep  the  tender  good 
"for  a  reasonable  length  of  time  such  as 
would  enable  the  creditor  in  good  faith  to 
ascertain  and  determine  hia  rights  both  In 
fact  and  in  law."  That  contention  on  the 
part  of  my  associates  strikes  me  as  both  re- 
markable and  alarming.  I  confess  that  no 
authority  whatever  has  been  called  to  ray 
attention  which  goes  to  any  such  length  or 
Intimates  such  a  doctrine.  Mr.  Jones  in  his 
work  on  Mortgages,  |  893  (6th  Bd.),  says: 
"If  a  mortgagee  acting  in  good  faith  refus- 
es a  tender  through  a  mistake  as  to  his  le- 
gal r^ts,  the  lien  of  the  mortgage  is  not 
discharged."  And  again  in  the  same  sectton 
the  author  says:  "One  designing  to  make  a 
tender  with  the  purpose  of  insisting.  In  case 
of  refusal,  that  the  mortgage  lien  la  dis- 
charged, la  bound  to  act  In  a  etraigbtfor^ 
ward  way  and  distinctly  and  fairly  make 
known  his  true  purpose  without  myst^  or 
ambiguity,  and  allow  reasonable  opportunity 
for  inteUlgwt  action  by  the  holder  ct  the 
mortgage."  The  same  doctrine  Is  clearly 
and  tersely  .stated  by  the  Supreme  Court  of 
Michigan  in  Renard  v.  Clink,  91  Mich.  1,  61 
N.  W.  692,  80  Am.  St  Bep.  458.  Judge  Black 
in  his  text  on  Mortgages,  at  27  Cyc.  1406, 
says:  "A  tender  of  payment  or  performance 
of  a  mortgage,  to  be  effective,  must  be  open, 
fair,  and  reasonable,  so  clear  and  explicit  as 
to  leave  no  doubt  of  the  Intention  to  satisfy 
and  discharge  the  mortgage.  •  •  « "  gee, 
also,  20  A.  &  E.  Ency.  1062.  In  the  case  at 
bar,  at  the  time  the  alleged  tender  was 
made,  no  Intimation  was  glv^  that  the  debt- 
or Intended  to  rely  on  the  tender  so  made 
as  discharging  the  security,  nor  was  it  In- 
timated that  the  respondent  meant  to  rely 
on  the  tender  thus  made  as  a  discharge  ipso 
Cacto  'of  the  secarity.  The  aathorltlea  are 
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all  agreed,  so  far  as  I  have  been  able  to 
find,  that  the  proof  should  be  clear  and  un- 
mistakable that  the  tender  was  made,  and 
that,  where  there  Is  any  doubt  about  It,  the 
security  will  not  be  discharged.  In  the  pres- 
ent case  it  Is  proposed  by  this  court  to  wipe 
away  the  security  on  a  conflict  of  evidence, 
and  where  the  very  best  that  can  be  said  for 
the  tender  Is  that  It  was  c^>en  to  doubt,  and 
the  debtor  refused  to  keep  it  good  for  a  pe- 
riod of  10  hours.  It  Is  held  by  the  majority 
of  the  court  that  a  tender  ipso  facto  releases 
and  discharges  the  security,  and  a  number  of 
authorities  use  that  language.  This  lan- 
guage, however,  is  used  only  in  cases  where 
no  dispute  or  controversy  arises  as  to  the 
fact  of  the  tender  actually  being  made  and 
Its  good  ttOth  and  the  absolute  and  nnqnall- 
fled  refusal  of  the  creditor  to  accept  the  ten- 
der. No  BDch  language  Is  used  by  the  courts 
in  cases  whwe  the  gpod  fSltb  of  either  party 
is  involved.  Nov  it  is  clear,  and  needs  no 
legal  argummt  or  discussion  to  fully  dis- 
close, that  the  tacts  which  constitute  a  valid 
bona  fide  toider  must  necessarily  covot  some 
perceptible  period  of  time,  and  that  will  nec- 
essarily vary  In  different  cases.  So,  also, 
will  the  matter  of  acceptance  or  refusal  nec- 
essarily Involve  a  perceptible  period  of  time, 
and  the  intelligent  exercise  of  the  right  to 
reject  or  accept  must  necessarily  occupy  a 
space  of  time  differing  In  different  cases.  In 
one  case  the  party  may  have  to  go  to  the 
county  seat  and  consult  the  Judgment  Itself 
In  order  to  ascertain  the  amount  of  princi- 
pal, interest,  and  penalties,  or  he  may  have 
to  do  more  than  that.  He  may  have  to  se- 
cure some  one  to  make  the  necessary  compu- 
tations for  him.  In  another  case,  he  may 
liave  to  ascertain  his  legal  rights  In  the 
premises  as  to  the  amount  he  la  entitled  to 
demand,  or  whether  he  holds  other  incum- 
brances or  claims  against  the  property  which 
are  prior  to  the  claim  of  the  redemptloner. 
This  may,  and  often  will,  necessitate  consult- 
ing a  lawyw  and  obtaining  legal  advice  as 
to  his  rights,  and  ttiis  will  take  time.  Sure- 
ly no  one  would  be  so  obtuse  and  deaf  to  the 
claims  of  equity  and  fiiir  dealing  as  to  deny 
the  creditor  the  rigiit  to  a  auffldent  length 
of  time  to  inform  himself  either  as  to  the 
facts  or  the  law  involved  in  Uie  tnmsaction, 
and  on  whldi  bis  demands  must  rest  In 
this  case  there  was  no  ctratroversy  between 
the  parties  as  to  the  foots.  There  was  no 
difference  between  them  as  to  the  amount 
of  money  due  on  the  foredosure  sale,  but 
there  was  a  bona  fide  controversy  between 
them  as  to  whether  or  not  the  respondent 
fell  within  the  provisions  of  section  4492, 
and  was  obliged  to  pay  to  the  appellant  the 
amount  of  the  other  mortgage  that  he  held 
against  the  same  property  as  a  condition 
precedent  to  redemption  under  the  provi- 
sions of  section  4483.  Appellant  was  not  a 
lawyer,  and  did  not  know  what  bis  1^1 
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rights  were  ia  the  matter.  He  did  the  best 
thing  he  knew — consulted  his  attorney,  a 
man  holding  a  license  from  this  court  to 
practice  law,  and  advise  a  citizen  as  to  bis 
legal  rights  in  matters  arising  aoder  the 
laws  of  this  state.  In  the  face  of  this  state 
of  facts,  this  court  solemnly  says  that  the 
appellant  did  not  act  in  good  faith,  that  be 
was  endeavoring  to  oppress  and  harass  his 
debtor,  and  that  a  court  of  equity  will  not 
protect  him  In  acting  upon  the  advice  of  bis 
attorney,  but  will  with  one  fell  swoop  wipe 
out  the  security  be  holds  for  a  $3,700  del)t 
TUs,  to  my  mind,  demonstrates  the  truth  of 
the  current  maxim  that  "everybody  is  ex- 
pected to  know  the  law  except  lawyers  and 
Judges."  The  appellant,  although  presumed 
in  law  to  know  the  law,  did  not  know  it  and 
consulted  his  attorney,  and  apparently  his 
attorney  did  not  know  the  law,  and  wrongly 
advised  him,  but,  as  soon  as  he  did  ascer- 
tain bis  mistake,  be  advised  tbe  a^Uant  of 
the  mistake,  and  also  adTised  the  reqwndent 
that  they  would  accept  tba  traider  which 
they  claim  had  been  made  only  a  few  hoars 
b^or&  Although  he  had  owned  the  aeeond 
mortgage  for  some  90  days,  he  had  no  no- 
tice that  a  t«ider  would  be  made  until  the 
alleaed  tender  was  made,  and  so  be  had  no 
previous  occasion  to  investigate  his  legal 
rights  in  the  matter.  It  la  everywhere  held 
that  eith«  debtor  ax  creditor  may  be  rellev* 
ed  and  tb»  time  be  extended  by  a  court  of 
equity  on  account  of  mistake,  fraud,  or  oth- 
er dreumstances  ai^>eaUng  to  the  discretion 
of  a  court  of  equity.  Bunting  t.  Haskell, 
102  CaL  420,  98  Pac.  110. 

My  associates  tell  appelant  that  althou^ 
his  security  is  wiped  away,  and  In  the  mean- 
while tbe  property  held  as  secnrlty  has  been 
Isold  to  a  third  party,  nevertheless  the  naked 
debt  still  exists.  This  may  afford  a  balm  to 
bis  lacerated  sense  of  Jnstlce.  but  It  will 
prove  a  very  poor  boon  to  bis  ravished  purse 
when  be  discovers  that  under  tbe  provisions 
of  the  statutes  of  this  state  (section  4C^) 
there  can  be  "but  one  action  for  the  recov- 
ery of  any  debt  or  tbe  enforcement  of  any 
rights  secured  by  mortgage  upon  real  es- 
tate," which  action  must  be  In  accordance 
with  the  provisions  of  tbe  statute  for  tbe 
foreclosure  of  mortgages.  Another  thing,  be 
will  discover  that  bis  Judgment  has  been 
satisfied,  that  the  property  has  been  sold  for 
tbe  amount  of  the  Judgment,  and  that  the 
sheriff  has  made  bis  returns,  and  tbe  Judg- 
ment is  satisfied  of  record.  His  security  Is 
gone,  and  under  the  statute  be  has  no  cause 
of  action  left  My  associates  have  construed 
section  4494  in  the  light  of  an  old  common- 
law  rule  wbfcb  prevailed  before  these  stat- 
utes were  enacted,  but  that  rule  had  no  ref- 
erence to  redemption  after  sale  on  foretdo- 
sure-  It  had  reference  solely  to  the  pay- 
ment of  tbe  debt  on  the  day  of  malnrl^ 
which  was  known  at  oommon  law  as  the 
"law  day"  tor  the  debt  Morray  t.  0*61101, 


66  Wash.  361,  lOS  Pac.  840.  28  U  B.  A.  (N. 
S.)  098.  Our  statute  says,  however,  that  "a 
tender  of  the  money  is  equivalent  to  pay- 
ment," not  merely  equivalent  to  a  discharge 
of  the  security,  but  equivalent  to  "i>ayment" 
of  the  debt  I  call  attention  to  this  simply 
as  an  Illustration  of  the  futility  of  a  court 
swe^lng  away  tbe  creditor's  security  mere- 
ly because  he  has  been  lU  advised,  or  has 
made  a  mistake  in  believing  himself  entitled 
to  demand  as  a  condition  of  redemption  tbe 
payment  of  a  second  Ilea  against  the  prop- 
er^, and  then  trying  to  console  him  by  tell- 
ing blm  that  the  debtor,  though  a  bankrupt 
he  may  be.  Is  still  indebted  to  him. 

There  is  another  a^>ect  to  this  case  which 
should  not  be  passed  over  lightly,  and  in 
wbi(^  this  case  differs  from  tbe  cases  dted  In 
support  of  tbe  majority  opinion.  Here  the  re- 
spondQit  came  Into  a  court  of  equity,  and 
sought  to  have  bis  title  quieted  and  the  cilond 
upon  bis  property  caused  by  the  foreclosure 
sale  removed,  at  tbe  same  time  admitting 
his  indebtedness,  and  refusing  to  pay  tbe 
same,  and  making  no  offer  or  tender  what- 
ever into  court  So  far  as  I  am  aware,  the 
authorities  are  well  nigh,  If  not  entirely,  nnan- 
imons  In  holding  that,  although  a  Mai  for 
some  legal  cause  or  other  cannot  be  enforced, 
still  a  conrt  of  equity  will  not  Intwpose  to 
remove  the  cloud  cast  by  such  lien,  nnleas 
the  debtor  does  equity,  and  pays,  or  offns 
to  pay,  the  debt.  Those  who  seek  the  aid  of 
a  conrt  of  equity  must  themselves  do  equity, 
wbetbOT  the  cold  letter  of  the  law  lays  any 
oU^tlon  upon  thou  or  not  Tbe  fact  that 
one'8  adversary  has  done  him  a  wrong  or  an 
injury  even,  or  some  act  wMcb  has  resulted 
in  a  hardship,  does  not  Justify  a  court  of 
equity  In  sanctioning  another  or  like  wrong 
and  Injustice  being  done  to  the  offending  par- 
ty. In  Tarr  v.  Western  Loan  &  Savings 
Bank,  15  Idaho,  741,  90  Pac.  10^*21  U  B. 
A.  (N.  S.)  707,  this  court  in  a  suit  in  equity 
declined  to  canc^  a  mortgage  and  remove  the 
cloud  cast  by  the  same  from  Uie  property 
where  the  debt  had  not  been  paid,  although 
the  conrt  at  the  same  time  defined  to  ^ve 
the  lender  a  Judgment  and  decree  of  foredoe- 
ure  because  It  had  fftlled  to  comply  with  the 
foreign  corporaUon  laws  of  this  state.  This 
was  done  upon  the  principle  that  one  who 
is  seeUng  an  inequitable  and  nnecMUKlonable 
advantage  over  bis  adversary  will  be  left  in 
statu  quo,  or  granted  no  rrtlef  by  a  conrt  of 
equity  until  snch  time  as  he  himsdf  offers 
to  do  equity.  For  a  holding  to  same  effect, 
see  N.  Y.  A  0.  B.  &  L.  Ass'n  v.  Cannon,  09 
Tenn.  34S,  41  S.  W.  1054.  Jones  in  his  woric 
on  Mortgages,  at  section  80S,  In  considering 
the  effect  of  a  tendo:  upon  the  mortgage  se- 
curity, says :  "But,  even  If  a  sufficient  tend- 
er be  made  out,  the  mortgagor  cannot  come 
Into  a  court  of  equity  to  hare  the  mortgage 
decreed  to  be  snnwidmd  or  extbigntshed 
without  paying  the  amount  equitably  dns  on- 
dOT  It"  Tbe  author  then  proceeds  with  Oie 
inoposltlon  that  the  rule  with  refsranoe  to 
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a  suflBclent  tender  estlogtilshlng  the  mortgage 
lioi  ia  limited  In  Ita  operation  to  defenses  to 
the  «iforcem^t  of  the  mortgag&  "It  does 
not,"  says  the  author,  "avail  a  mortgagor 
who  seeks  a  discharge  of  bis  mortgage ;  for, 
when  he  se^s  relief  In  a  court  of  equity,  he 
must  do  equity,  and  must  pay  the  mortgage 
debt  The  teider  then  avails  merely  to  stop 
the  Interest,  and  not  to  discharge  the  debt" 
In  support  of  the  forgoing  text  the  anthor 
cites  Tuthin  Y.  Morris,  81  N.  Y.  94,  In  which 
the  court  eays:  "A  party  coming  Into  eqalty 
for  affirmative  reUef  must  himself  do  equity, 
and  this  would  require  that  he  pay  the  debt 
secured,  by  the  mortgage  and  the  costs  and 
Interest,  at  least  up  to  the  time  of  the  tend- 
er. There  can  be  no  pretmse  of  any  eanlty 
In  depriving  the  creditor  of  his  security  for 
his  entire  debt  by  way  of  penalty  for 
having  declined  to  receive  paym^t  when 
ottered."  It  has  likewise  been  repeatedly 
held  that,  even  though  the  statute  of  limita- 
tions has  run  against  a  debt  secured  by  mort- 
gage, a  court  of  eqalty  will  not  grant  a  de- 
cree canceling  the  mortgage  and  removing 
the  cloud  ftom  the  debtor's  title,  unless  he 
pays  the  debt  or  tenders  payment  Into  court 
In  Hall  T,  Hooper,  47  Neb.  lU,  66  N.  W.  33, 
the  Nebraska  Supreme  Court  said :  "A  mort- 
gagor. In  order  to  rmove  the  cloud  cast  ai>- 
on  bis  title  by  a  sheriff's  deed,  executed  in 
pursuance  of  a  void  foreclosure,  must  offer 
to  pay  what  Is  equitably  due  under  the  mort- 
gage"—and  this  though  the  statute  of  limita- 
tions has  barred  the  right  to  foreclose  on  the 
mortgage.  To  the  same  effect,  see  Michigan 
Trust  Co.  T.  Frymark,  76  Neb.  634,  107  N. 
W.  760;  Henry  v.  Henry,  73  Neb.  746,  107 
N.  W.  789 ;  New  York,  etc.,  Ass'n  t.  Cannon, 
99  Tenn.  344,  41  S.  W.  1064  ;  28  Am.  &  Eng. 
Ency.  of  Law,  39;  Werner  v.  Tuch,  127  N. 
Y.  217.  27  N.  E.  845,  24  Am.  St  Rep.  443 
(holding  tender  not  good  for  affirmative  re- 
lief in  equity) ;  Ruppel  v.  Missouri  Guaran- 
tee Ass'n,  ISS  Mo.  613,  59  S.  W.  1000;  Hall 
V.  Amott.  80  GaL  348,  22  Pac.  200;  Murray 
V.  O'Brien,  56  Wash.  361,  106  Pac.  840,  28 
U  B.  A.  (N.  S.)  998  (holding  that  a  tender 
will  not  entitle  the  debtor  to  have  the  cloud 
cast  by  the  mortgage  r^noved  without  an 
offer  to  pay  into  court).  I  opine  it  would  be 
difficult  to  find  an  authority  sustaining  the 
position  that  a  debtor  can  have  relief  by  way 
of  removing  the  cloud  cast  upon  his  proi>erty 
by  a  mortgage  or  other  lien,  where  he  admits 
the  bona  fide  existence  of  the  debt  and  re- 
fuses to  make  the  paymrat 

From  the  forgoing  considerations,  I  can- 
not escape  the  following  contusions: 

First  That  the  tender  made  by  the  re- 
spondent In  this  case  was  not  a  bona  fide, 
straightforward  tender  of  payment  within 
the  contemplation  of  the  statute,  for  the  rea- 
son that  it  was  not  kept  good  for  a  sufficient 
length  of  time  to  enable  the  appelant  to  In 
good  faith  determine  his  rights  and  acc^ 
or  refuse  the  tender. 

Second.  That  the  ^ipellant  acted  honest- 


ly, fairly,  and  In  good  faith  when  he  procur- 
ed the  advice  of  his  counsel,  and,  acting  upon 
that  advice,  declined  to  accept  the  tender  un- 
less the  second  mortgage  held  by  Um  was 
also  paid. 

Third.  That  the  tender  meant  and  Intend- 
ed by  the  provisions  of  section  4404  Is  a  fair 
and  straightforward  offer  to  pay  the  amount 
thai  due  with  a  present  ability  to  make  the 
payment  In  cash  or  in  the  spedfled  kind  of 
money  or  currency  in  whldi  the  Jndgmoit  is 
made  payable,  and  that  this  tender  must  be 
k^t  good  for  such  a  reasonable  Iraigth  of 
time  as  will  enable  the  creditor  In  good  faith 
to  ascertain  and  determine  his  rights  both 
in  fact  and  in  law. 

Fourth.  That  a  tender  of  payment  under 
section  4494,  Bev.  Codes,  cannot  afford  a 
fore(dosure  debtor  an  affirmative  cause  of 
action  in  a  court  of  equity  to  remove  the 
cloud  from  the  property  cast  by  the  sale  un- 
less he  pays  or  offers  to  pay  the  debt  secured 
thereby. 

Fifth.  That  those  who  se^  the  aid  ta  a 
court  of  equity  must  themselves  do  equity, 
and  that  It  would  be  Inequitable  and  unjust 
and  a  recognition  of  dishonesty  for  a  court 
of  equity  to  cancel  and  remove  the  cloud  from 
the  debtor's  property  on  the  grounds  that 
he  bad  tendered  payment  where  he  refuses 
to  make  the  twder  good  or  to  pay  the  debt 
whtch  he  admits  la  justly  and  honestly  ow- 
ing. 

The  foregoing  are  some  of  the  salient  rea- 
sons why  I  dlss^t  from  the  majority  opin- 
ion, and  believe  that  the  judgmoit  of  ttie 
trial  court  sliould  be  reversed. 

On  Rehearing. 

BULLITAN,  J.  The  original  (H>lnlon  In 
this  case  was  handed  down  August  27,  1912. 
Thereafter  a  r^earlng  was  granted,  and  the 
cause  has  been  reargued  and  resubmitted  for 
decision. 

[S]  The  writer  of  this  opinion  pr^red 
the  former  opinion,  and  he  does  not  Intend 
by  anything  said  In  this  opinion  to  change 
the  views  expressed  In  the  former  opinion 
in  regard  to  the  construction  placed  upon 
section  4494,  Bev.  Codes,  but  we  have  con- 
cluded that  since  this  is  an  equitable  suit 
to  quiet  title,  and  as  It  appears  from  the 
record  that  the  refusal  to  accept  said  t^der 
was  withdrawn  within  a  very  few  hours  aft- 
er the  tender  was  made,  and  that  the  re- 
demption money  was  available  at  the  time 
of  the  withdrawal  of  said  refusal  to  accept 
tlie  tender,  it  Is  only  equitable  and  right  to 
require  the  judgment  d^t>tor  or  his  assignee 
to  pay  to  the  proper  party  the  amount  of 
money  so  tendered. 

[I]  One  of  the  best  established  rules  of 
equity  Is  that  he  who  seeks  equity  must  do 
equity,  and  we  think  It  only  equitable,  upon 
a  review  of  all  the  evidence  In  this  case,  that 
the  plaintiff  or  his  grantor  be  required  to  pay 
to  the  defendant  or  his  assignee,  the  amount 
of  money  tendered  for  the  redsmptUm  of  the 
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property  before  a  redemption  can  be  made. 
If  said  money  be  not  paid  to  the  defendant 
or  his  assignee  within  thirty  days  from  the 
date  of  this  opinion,  whatever  title  was  pro- 
cured at  said  foretdosure  sale  shall  be  quiet- 
ed In  the  defendant 

The  cause  Is  remanded,  with  Instructions 
to  make  findings,  and  enter  decree  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion, ea<di  party  to  pay  his  own  costs  on.  this 
appeaL 

STEWART,  concuza 

AILSHIE,  a  J.  I  concur  In  the  Judgment 
and  order  wtered  and  atlll  adhere  to  the 
TlewB  expressed  by  me  in  my  dissenting  ojfin- 
ion  filed  upon  the  original  hearing. 


STEWART  MINING  CO.  v.  ONTARIO 
MINING  GO.  et  aL 

(Supreme  Court  of  Idaho.   Jan.  20.  1013.) 

(BvUalMt  hp  t\0  Court.) 

t.  Appeal  ako  EkaoB  H  9M*)— Bxvibw— Bs- 
itJSAX.  or  ImuNonoH  FBNDEinx  Lim 

Where  the  Stewart  Mining  Company  owns 
the  Senator  Stewart  Fraction  mining  claim, 
and  it  la  claimed  that  a  vein  which  apexes  in 
said  mfufng  claim  extends  on  its  dip  outside  of 
the  exterior  boundaries  of  said  claim  and  nn- 
demeatb  the  surface  boundaries  of  the  Ontario 
mining  claim,  and  the  Ontario  Minfog  Com- 
pany u  workiDK  BOid  Ontario  mining  claim  and 
extracting  large  amounts  of  ore  therefrom, 
which  is 'claimed  by  the  Stewart  Mining  Com- 
pany as  a  part  of  the  Stewart  Fraction  vein  on 
Its  dip,  and  an  action  is  brought  to  determine 
the  rigbtB  of  the  parties,  and  application  is 
made  for  an  Injunction  ijendente  lite,  the  ac- 
tion of  the  court  in  refusing  to  grant  such  in- 
junction will  not  be  disturbed,  unless  It  clearly 
appears  that  there  has  been  an  abuse  of  the  dis- 
cretion of  the  court  in  said  matter. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
E^or,  Gent.  Dig.  §}  3818-3821;  Dec.  Dig.  | 

2.  Mines  and  Mihbbals  (S  38*)— Injunction 
Pendente  Lite. 

In  this  class  of  cases  an  injunction  pea- 
deute  lite,  upon  proper  application,  should  be 
granted,  unless  It  appears  that  there  is  no  rea- 
sonable ground  for  the  assertion  of  title  In  the 
plaintiff. 

!Ed.  Note. — For  other  cases,  see  Mines  and 
nerala,  Cent  Dig.  S§  871^-113 ;  Dec.  Dig.  | 
38.*] 

3.  Mines  and  Minerals  (8  S8*)— BxTBAUtT- 

BBAL  RlOHTS— IndEMNIFTINO  BOND. 

In  this  class  of  cases  it  is  within  the  dis- 
cretion of  the  court  to  substitute  an  liidemni^> 
Ing  bond  in  lieu  of  the  injunction. 

(Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  87H-U3;  Dec.  Dig.  1 

Appeal  from  IMstrlct  Oonrt^  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  by  the  Stewart  Mining  Company 
against  the  Ontario  Mining  Company  and 
others.  Judgment  fbr  defendants,  and  plain- 
tiff appeals.  Affirmed. 


Featherstone  ft  Fox,  of  Wallace,  and  W.  E. 
CuUen,  of  Spokane,  Wash.,  for  appellant 
Jas.  El  Gyde,  of  Wallace,  John  P.  Gray,  of 
Cceur  d'Alene,  and  M.  A.  Folsom,  of  Spokane, 
Wash.,  for  respondents. 

Stn^VAN,  J.  This  appeal  is  from  au 
order  denying  the  application  of  the  appel- 
lant for  au  Injunction  pendente  lite.  The 
complaint  alleges  the  ownership  by  the  ap> 
pellant  of  the  Stewart  Fraction  quartz  lode 
mlnlDg  claim,  and  that  within  aald  claim  Is 
a  vein  or  lode,  the  top  or  apex  of  which 
crosses  the  easterly  end  line  of  said  claim 
at  approximately  the  center  thereof  between 
comers  1  and  2  and  extends  within  the  bound- 
aries of  said  claim  In  a  westerly  direction, 
following  the  general  course  of  said  vein  for 
a  distance  of  705  feet,  more  or  less;  that 
said  vein  has  a  downward  course  and  de- 
scends into  the  earth  southerly  and  beyond 
the  south  boundary  and  side  line  of  said 
claim  into  and  beneath  the  surface  of  the 
Ontario  lode  mining  claim;  that  defendants 
have  been  and  are  now  extracting  ore  and 
mineral  from  that  part  of  sold  vein  beneath 
the  surface  of  the  Ontario  claim  between  a 
vertical  plane  drawn  downward  through  the 
east  end  line  bf  said  Stewart  Fraction  claim 
extended  southerly  In  its  own  direction  and  a 
vertical  {>lane  drawn  downward  through  a 
line  parallel  to  and  705  feet  westerly  from 
said  east  end  line  extended. 

The  prayer  Is  for  an  accounting,  for  Judg- 
ment for  the  value  of  the  ore  and  mineral 
removed  by  the  defendants,  and  for  a  tem- 
porary Injunction  pendente  lite  and  a  per^ 
mauent  injunction  when  the  action  is  flnally 
determined. 

The  complaint  is  supported  by  several  af- 
fidavits. At  the  time  of  the  commencement 
of  the  action  a  restraining  order  and  an 
order  to  show  cause  why  an  injunction  pen- 
dente lite  should  not  be  granted  were  Issued. 
The  application  was  made  and  decided  upon 
the  complaint,  affidavits  filed  by  the  respec- 
tive parties,  oral  testimony  adduced  by  the 
cross-examination  of  certain  of  the  witness- 
es for  the  plaintiff,  and  the  oral  testimony 
of  Easton,  one  of  the  defendants.  The  court 
refused  to  grant  the  injunction  pendente  llte^ 
and  it  is  from  that  order  that  this  appeal 
is  tak^.  The  only  error  spedfled  is  Oiat  the 
court  erred  in  denying  said  application  for 
an  injunction. 

There  appears  to  be  no  quesUon  In  regard 
to  the  fact  that  the  Stewart  Mining  Com- 
pany, a  corporation,  owns  the  Senator  Stew- 
art Fraction  mining  claim,  which  claim  la 
patented.  There  are  three  ore  bodies  be- 
neath l^e  OataxU>  mining  claim,  which  are 
in  controversy.  The  most  southerly  one  is 
designated  as  the  "Frank"  ore  body,  the 
most  northerly  the  "Gray"  ore  body,  and  Ehe 
middle  one  the  "May"  ore  body. 

It  is  contended  by  the  appellant  company 
that  the  apex  of  said  ore  bodies  Is  within 
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tilie  surface  boundaries  of  the. Senator  Stew- 
art FracUon  mining  claim,  and  that  the  ore 
In  said  ore  bodies  is  the  property  of  the  Stew- 
art Mining  Company.  It  Is  claimed  that  sold 
apex  Is  a  subsurfoce  apex.  It  Is  admitted 
by  both  the  appellant  and  the  respondents 
that  the  said  vein  or  lode  ends  along  the 
Une  of  the  said  apex  where  It  encounters  a 
foult  of  large  magnitude,  known  as  the  "Os- 
born"  fault  What  Is  claimed  by  the  appel- 
lant to  be  the  apex  of  said  vein  Is  claimed 
by  the  respondents  to  be  the  side  edge  or 
twttom  edge  of  the  vein.  There  is  but  little 
controversy  regarding  the  facts  to  be  con- 
sidered In  determining  the  question  of  apex. 
The  position  of  the  respondents  with  ref- 
erence to  EAld  alleged  apex  Is  stated  In  the 
affidavit  of  Mr.  Hershey,  one  of  the  expert 
witnesses  fbr  the  respondents,  as  follows: 
"The  apex  alleged  as  crossing  the  easterly 
end  line  of  the  Senator  Stewart  Fraction 
mining  claim  and  extending  thence  substan- 
tially parallel  to  the  said  line  of  the  said 
claim  is  the  line  along  which  the  northeast 
ore  body  Is  cut  off  by  a  great  fault  This 
fault  was  observed  on  October  7th,  this  year, 
in  the  Fir  tunnel  and  In  the  stopes  near  the 
300-foot  level.  *  *  •  It  Is  one  of  the 
great  foulti  of  the  district  and  has  a  very 
strong  gouge  and  fault  breccia.  This  dis- 
placement on  the  fault  is  not  definitely 
linown,  but  It  Is  certainly  some  tliousands  of 
feet.  It  is  younger  than  and  cots  ofC  all  the 
veins  of  the  system  to  which  the  Stewart  ore 
bodies  belong.  In  the  Fir  tunnel  and  near 
the  300-foot  level,  It  strikes  approximately 
east  and  dips  approximately  south.  Pro- 
jecting it  to  the  surface  at  any  dip  known  to 
be  persistent  for  some  distance  on  any  sec- 
tion of  the  fault  win  bring  Its  apex  well 
north  of  the'northeast  or  No.  1  comer  of  the 
Senator  Stewart  Fraction  claim;  hence  out- 
side of  the  claim.  As  the  northeast  ore  body 
In  the  Stewart  mine  approaches  this  great 
fault  It  Is  broken  and  bent  somewhat  toward 
the  right  by  the  drag  of  the  fault  It  Is 
further  broken  and  dragged  In  the  fault  brec- 
cia, but  la  cut  off  rather  abruptly  on  the  Fir 
tunnel  level.  In  the  stopes  immediately 
above  the  300-foot  level,  there  Is  an  angle  of 
more  than  30  degrees  between  the  fault  and 
the  adjacent  portion  of  the  vein.  From  a. 
geological  standpoint  the  above-defined  line 
along  which  the  vein  Is  cut  off  by  the  great 
fault  Is  not  a  top  or  an  apex,  but  rather  the 
bottom  et^  of  the  ore  body.  From  the 
known  structural  relations  of  the  district  It 
may  be  premised  that  this  fault  will  continue 
to  cat  off  the  vein  In  depth,  so  that  by  going 
down  on  the  dip  of  the  vein  on  any  line  one 
will  come  eventually  to  this  fault  For  prac- 
tical purposes  It  is  the  downward  termina- 
tion of  the  vein.  In  the  same  way  the  Frank 
ore  body  is  terminated  downward  by  the 
fault  traced  upward  from  the  Ontario  work- 
ings. The  only  essential  difference  between 
the  two  taxMa  Is  that  the  displacement  on 
one  apparently  la  much  greater  than  on  the 


other.  The  real  apex  of  each  of  these  ore 
bodies  must  be  looked  for  upward.  From  a 
knowledge  of  the  position  of  the  Frank  vein 
In  the  so-called  Stewart  upper  tunnel,  I  be- 
lieve the  real  apex  of  the  vein  to  lie  within 
the  west  400  feet  of  the  Senator  Stewart 
Fraction  claim,  substantially  as  Indicated  In 
a  plat  accompanying  the  affidavit  of  F.  W. 
Callaway.  It  has  a  course  approximately 
parallel  to  the  general  course  of  the  vein. 
•  •  •  The  position  of  the  true  or  subsur- 
face apex  of  the  northeast  [or  Gray]  ore 
body  or  vein,  In  the  Senator  Stewart  Frac- 
tion claim,  is  not  known  to  me;  but  from 
tiie  known  position  of  the  vein-in  the  work- 
ings I  believe  It  must  lie  more  than  600  feet 
westerly  from  the  easterly  end  Une  of  the 
claim,  and  know  that  it  does  not  pass  through 
this  easterly  end  line." 

Witness  Bailey  testified:  "I  visited  the 
place  wliere  the  vein  and  ore  body  within  tiie 
Stewart  works  terminates  underneath  the 
east  end  line  of  the  Senator  Stewart  B*rac- 
tion  claim.  Said  ore  body  and  vein  are  cut 
off  underneath  said  east  end  line  by  fault 
dipping  southwest  and  having  a  strike,  the 
course  of  which  is  sobstentlally  parallel  to 
the  side  lines  of  the  Senator  Stewart  Frac- 
tion claim.  The  line  of  the  vein  where  it  Is 
cut  off  by  the  said  fault  beneath  the  eaSt 
end  line  of  the  Senator  Stewart  Fraction 
claim  Is  merely  the  edge  of  the  vein  on  the 
line  of  Its  dip.  The  apex  of  said  Stewart 
vein  is  much  farther  to  the  west  end,  Judg- 
ing from  the  dip  of  the  vein.  The  apex  has 
a  course  almost  at  right  angles  to  the  course 
of  the  alleged  apex  described  In  the  com- 
plaint herein." 

Witness  Boebmer  testified:  "I  find  a  vein 
poietratlng  both  properties,  having  a  course 
north  80  degrees  east,  nearly  parallel  to  the 
end  line  of  the  Senator  Stewart  Fraction 
claim,  and  Its  apex  cnmsing  the  southerly 
side  Une  of  the  latter  about  700  feet  to  the 
west  of  Us  easterly  end  line.  At  about  the 
middle  of  this  claim  tbe  vein  Is  abruptiy  ter- 
minated by  an  extensive  fault  which  has  a 
course  north  75  degrees  west  The  dip  of 
the  vein  is  In  a  direction  south  60  d^rees 
east,  nearly  imrall^  to  the  side  lines  of  tbe 
Senator  Stewart  Fraction  claim,  l^e  apex 
of  tbe  vein  would  cut  both  side  lines  of  this 
claim,  if  not  cut  off  by  the  fault  The  fault 
cuts  off  the  vein  on  its  course  to  the  north, 
and  this  edge  of  the  vein  against  the  fault 
is  nearly  parallel  to  the  dip  of  the  vein,  and 
Is  In  no  sense  the  apex  of  the  vein.  The  apex 
of  this  vein  does  not  and  cannot  cross  the 
easterly  end  Une  of  the  Senator  Stewart 
Fraction  claim." 

Witness  Bradley  testified:  "The  vein  now 
being  worked  in  the  Senator  Stewart  Frac- 
tion Is  one  of  the  northerly  and  southerly 
veins  of  the  Wardner  district  which  Is  cut 
off  on  its  northeasterly  strike  by  one  of  the 
many  Important  faults  that  traverse  the 
Wardner  district ;  1.  e.,  the  northeasterly  lim- 
it of  the  stopes  on  the  vein  now  b^ig  work- 
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ed  fn  the  Senator  Stewart  Fraction  Is  tbe 
edge  of  tbe  vein  on  Its  dip  as  cut  off  by  the 
abore-m^tloned  easterly  and  westerly  fault 
— the  angle  between  the  strike  of  this  fault 
and  the  strike  of  the  Senator  Stewart  Frac- 
tion vein  being  at  least  30  degrees.  The  apex 
of  this  easterly  and  westerly  fault  at  tbe 
surface  would  be  to  the  north  of  the  Senator 
Stewart  Fraction  claim,  because  its  dip  la  to 
tlie  aotttbweat.  The  apex  of  the  ore  itself 
would  have  a  northeasterly  strike  across  the 
western  portion  of  tbe  Senator  Stewart  Frac- 
tion claim,  crossing  beneath  the  side  Hues 
of  the  Senator  Stewart  Fractlcm  claim,  were 
it  not  cut  off  to  the  north  by  another  fault 
before  It  reaches  the  northerly  side  line  of 
the  Senator  Stewart  Fraction  claim.  •  •  • 
From  my  knowledge  of  the  underground 
workings  of  the  different  veins  being  worked 
in  the  Senator  Stewart  Fraction  and  On- 
tario mines,  it  is  absolutely  a  physical  Im- 
p6eslbillt7  for  tbe  Ontario  ore  bodies  to  have 
their  apex  in  p08iti<m  as  allied  by  the  Stew- 
art Mining  Company  In  the  complaint  here- 
in ;  nor  does  the  apex  of  any  present  known 
vein  cross  Hie  easterly  end  line  of  the  S&i- 
ator  Stewart  Fraction  claim." 

Witness  Sinks  testified:  "The  alibied  apex 
described  In  the  complaint  herein  as  crossing 
the  east  end  line  of  the  Senator  Stewart 
Fraction  occupies  a  position  at  right  angles 
to  the  course  of  the  ore  bodies  which  I  have 
been  working  for  the  Ontario  Mining  Com- 
pany." 

There  are  affldavlta  of  other  wtbiesses  lor 
tbe  respondents  substantiaUy  to  the  same  ef- 
fect as  given  above. 

Witness  Greene  for  tbe  appellant,  In  his  af- 
fidavit, among  other  things,  states  as  fol- 
lows: "This  vein  has  a  course  which  resem- 
bles an  arc  of  a  circle  in  which  the  strike 
is  continually  changing,  with  a  consequent 
change  in  the  direction  of  the  dip.  As  It 
approaches  the  northeast.  Its  course  chang- 
es until  it  lies  approximately  east  and  west, 
making  only  a  very  small  angle  with  the 
strike  of  the  fault  mentioned  elsewhera 
That  this  fault  does  not  constitute  a  side 
edge  termination  of  this  vein  is  conclusive- 
ly shown  by  the  fact  that  the  vein  departs 
from  the  fiiult  at  an  angle  less  than  45  de- 
grees on  its  strike,  and  has  a  course  down- 
wards from  tbe  point  of  termination  of  45 
to  60  degrera  below  the  horizontal  In  a  di- 
rection parallel  to  the  east  end  line  of  the 
Senator  Stewart  inaction  claim.  Nor  can 
this  termination  possibly  constitute  a  bottom 
edge  of  this  vein,  for  the  even  greater  reason 
that  the  Included  angle  between  the  course  of 
tbe  vein  and  the  course  of  the  fault  Is  very 
considerably  less  than  90  d^rees.  This 
fault  has  a  known  displacement  of  several 
thousand  feet,  which  renders  it  Impossible  to 
correlate  the  vein  with  any  vein  on  the 
north  side  of  this  fault  The  facts  as  ex- 
posed Id  the  ground  show  conclusively  that 
the  true  top  or  apex  of  this  vein  crosses  the 
east  end  line  of  the  Senator  Stewart  inac- 


tion claim  and  continues  In  a  general  west- 
erly and  southwesterly  direction  to  and 
across  the  south  side  line  of  this  same  claim 
at  a  point  apinroxlmately  706  feet  west  of 
the  southeast  comer  No.  2  of  tbe  Senator 
Stewart  Fraction  claim." 

Witness  Clancy,  in  his  affidavit,  states  as 
follows:  "I  have  prepared  a  map  which  cor- 
rectly represents  and  shows  the  true  course 
of  apex  of  said  vein  in  tbe  Senator  Stewart 
Fraction  mining  claim,  which  map  Is  made  a 
part  of  this  affidavit  The  apex  of  said  vdn, 
as  depicted  on  said  map.  Is  not  the  side  edge 
or  bottom  edge  of  the  vein,  but  Is  the  true 
top  or  apex.  From  the  said  top  or  apex 
the  vein  has  a  downward  course  for  a  dis- 
tance of  over  60  feet  at  an  ang^  of  from 
40  to  50  degrees  from  ttie  horizontal  and 
continues  in  a  downward  conzse  at  a  lesser 
angle  to  and  Into  tbe  Ontario  mining  dalm. 
*  *  *  I  have  maps  of  cross-sections  of  tbe 
vein  from  the  t<^  or  apex  of  the  Stewart 
Fraction  to  the  workings  In  the  Ontaiio 
claim,  which  said  maps  are  hereto  attached 
and  made  a  part  of  this  affidavit  The  apex 
of  said  vein,  as  shown  by  ilie  map  hweln- 
before  referred  to,  and  the  downward  oouiae 
of  tbe  vein  as  shown  by  such  cross-sections, 
were  placed  on  such  maps  by  me  l^rom  ac- 
tual surveys  made  by  me  in  tbe  ground.  In 
connection  with  mining  operations  conduct- 
ed therein." 

Witness  Wilson  testified:  "I  have  reed  the 
affidavit  of  Fted  T.  Qreene  with  reference 
to  the  apex  or  tc^  of  tbe  vein  in  the  Senator 
Stewart  BYactlon  claim  being  the  aide  edge 
of  the  vein.  I  agree  with  Mr.  Oreoie  that 
the  conditions  as  they  exist  condustvely  show 
that  the  fault  la  not  along  the  aide  edge  of 
the  vdn,  but  is  along  the  apex.  This  vein, 
extending  easterly  and  westerly,  has  a  down- 
ward course  southerly  at  an  angle  of  46  or 
GO .  degrees  from  the  horizontal  for  a  dis- 
tance of  60  feet  or  mor^  after  which  the 
angle  of  the  downmrd  course  decreases.  It 
can  be  followed  along  its  course  easterly 
and  westerly  for  a  distance  of  several  hun- 
dred feet  The  downward  course  of  this  vein 
from  the  top  or  apex  is  such  as  to  iwecdnde 
any  possibility  of  what  I  state  to  be  the  apex 
being  the  side  edge  of  the  vein." 

Witness  Beaudry  testlfled:  "The  apex  of 
this  vein,  as  it  was  found  to  exist  by  actual 
mining  operations  conducted,  is  correctly  de- 
picted on  the  map  made  and  a  part  of  tbe 
affidavit  of  Mr,  Clancy;  that  the  stopee  and 
workings  following  the  v^  for  a  consid- 
erable distance  along  this  v^  in  the  Stew- 
art Fraction  claim  are  closed  by  filling  and 
pressure  of  the  ground,  so  that  It  Is  impos- 
sible at  this  time,  and  has  been  Impossible 
for  some  time,  to  enter  the  same.  I  know, 
however,  that  tbe  vein  was  contlnuoua,  and 
the  ore  In  tbe  vein  was  continuous,  as  stat- 
ed above.  This  vein,  as  disclosed  by  such 
workings,  had  a  pitch  downward  from  the 
apex  at  an  angle  of  45  to  60  decrees  from 
horliontal  for  a  distance  of  00  ftot 
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This  downward  course  of  the  vein  can  now 
be  Ken  In  the  stopes,  which  are  open.  The 
oie  body  and  vein  In  the  Stewart  Fraction 
claim,  which  extends  easterly  and  westerly 
along  the  claim,  la  of  my  own  knowledge, 
gained  tnm  actual  mining  operations  In  the 
(Hvp»t7,  a  part  ot  and  connected  with  the 
ore  body  in  the  Stewart  mining  claim  des- 
ignated by  Mr.  Herahfly  as  the  Frank  ore 
body,  and  irtiidi  la  in  tact  the  Stewart  (oe 
body.  The  apex  of  the  rtSJi  In  the  extend- 
ing through  the  eaat  end  line  of  the  Stewart 
Fraction  claim  is  not  the  side  edge  of  a 
Tflln  or  the  bottom  edge  ot  a  vedn,  bnt  la 
the  top  and  true  apex  of  tbo  vein.  From 
this  apex  the  vdn  has  a  downmrd  course 
to  and  into  the  worUnga  of  the  Ontario 
claim.  I  am  famiUar  with  the  fault  dla- 
dosed  In  the  300  and  the  200  levels  of  the 
Stewart  mine,  and  r^erred  to  by  Mr.  Her- 
ahey  as  the  second  fault  In  the  Ontarla 
TblB  fault  has  caused  a  displacement  of  the 
Teln  In  the  200-level  of  about  80  feet  Slop- 
ing la  now  b^ng  done  above  this  level,  and 
at  the  top  <tf  the  stopes  the  ore  from  both 
sections  of  the  vein  la  continuous  through 
the  plane  of  the  fault  I  therefWe  know 
and  state  that  what  Is  designated  In  the 
affidavit  of  Mr.  Galloway  as  the  sonOi^ 
ore  body  in  the  Ontario  la  a  part  at  the 
same  vein  as  the  other  ore  bodies  shown  on 
the  map  and  made  a  part  of  his  afSdavit 
There  Is  a  working,  known  as  the  800  of  the 
Stewart,  extending  from  the  east  and  west 
apex  in  the  Stewart  Fraction  claim  to  a 
point  In  the  Ontario  claim  near  the  north- 
west boundary  thereof.  From  this  working 
a  drift  has  been  run  southerly  on  ore  In  the 
vein  to  a  point  within  a  very  short  distance 
of  the  stopes  extended  by  the  Ontario  Mining 
Company  above  the  Gray  drift.  The  works 
so  extending  from  the  east  and  west  apex  In 
the  Stewart  Fraction  has  followed  the  vein, 
and  has  been  in  ore  all  the  way.  There  Is 
no  doubt  bot  that  the  ore  body  of  the  On- 
tario, designated  as  the  Gray  ore  body,  Is 
a  part  of  the  same  vein  and  ore  body  dis- 
posed In  the  working  and  drift  mentioned." 

Witness  Frank  testified:  "That  what  he 
[Clancy]  designates  as  the  top  or  apex  of  the 
vein  is  not  the  side  edge  or  the  bottom  edge 
of  the  vein,  and  cannot  be,  for  the  reasons 
stated  in  the  affidavit  of  Mr.  Fred  T.  Greene, 
to  which  reference  is  hereby  made.  That 
this  apex  at  all  points  constitutes  the  top- 
most portion  of  the  ore  body  and  vein  which 
has  been  mined  below,  and  from  this  apex 
the  vein  has  a  downward  course  at  an  angle 
from  the  horizontal  In  excess  of  46  degrees, 
which  Is  wholly  Inconsistent  with  the  claim 
of  the  defendant  that  this  apex  Is  the  side 
edge  or  bottom  edge  of  the  vein." 

Witness  Miller  testified:  "That  the  portion 
of  the  apex  of  the  Stewart  vein  westerly 
from  the  point  where  It  crosses  the  east  end 
line  of  the  Stewart  Fraction  mining  clahn, 
tc  the  point  where  it  begins  to  curve  to  the 


southwest,  Is  not  the  end  of  the  vein  cut  off 
by  the  major  fault  running  easterly  and 
westerly  through  the  country,  the  foot  wall 
of  which  is  northerly  of  the  Stewart  vein.  Is 
evidenced  by  the  fact  that  the  portion  of  the 
vein  in  the  easterly  workings  of  the  Stewart 
Mining  Company  has  a  course  or  trend  more 
nearly  with  the  course  or  trend  of  the  fault 
than  at  right  angles  to,  and  the  vein  dips 
away  from  the  fault  to  the  south  at  an  angle 
of  less  tban  45  degrees.  In  other  words,  the 
angle  of  approach  is  much  under  4fi  degrees; 
whereas  the  angle  would  have  to  exceed  46 
degreee  before  the  question  could  be  mathe- 
matically raised  as  to  whettier  It  conld  pos- 
sibly be  the  end  of  the  vdn  or  no." 

Witness UArrlamtestlfled:  •  *  That 
tile  top  ox  Kpex  is  along  a  fault  plane; 
that  from  tiie  said  top  or  apes  the  vein  has 
a  downward  course  at  an  angle  from  the 
horizontal  of  46  to  50  degrees;  that  the  said 
apex  is  not  the  side  edge  or  bottom  edge  of 
the  v^  but  Is  the  true  top  or  apex  of  the 
vein;  that  affiant  followed  said  v^  from 
its  top  or  apex  in  its  downward  course  to 
the  stopes  In  the  Ontario  CUdm." 

Olancy  testifled  oraUy  that  the  devatlon  of 
Vbe  top  ot  the  stope  at  or  near  the  east  end 
Una  of  the  Senator  Stewart  Fraction  claim 
Is  apfffoxbnatdy  %666  feet,  and  that  the 
elevation  of  the  t(q>  of  the  stope  at  a  point 
marked  "N**  on  the  map  Introduced  aa  Ox-' 
hlbit  B  la  approximately  2.990  feet,  and  that 
there  Is  a  difference  in  elevation  of  826  feet; 
that  the  distance  between  the  points  men- 
tioned Is  600  feet;  that  the  angle  of  declina- 
tion la  approximately  26  degrees,  which  is 
less  than  the  slope  of  the  mountains  in  the 
Cceur  d'Alene  district— the  usual  slope  being 
about  30  degrees.  The  witness  further  testi- 
fied that  the  cross  sections  shown  on  said 
map  show  that  the  vein  has  a  downward 
course  of  45  degrees  from  the  top  or  apex 
for  a  distance  of  80  or  90  feet,  and  that  the 
cross-section  B  shows  the  vein  to  have  a 
downward  course,  as  It  leaves  the  apex,  of 
45  degrees. 

[1]  There  is  a  clear  conflict  In  the  opinion 
testimony  of  the  witnesses  as  to  whether  the 
apex  of  said  three  ore  bodies  Is  within  the 
exterior  boundaries  of  the  Stewart  Fraction 
mining  claim.  The  main  question  In  the 
case  Is  whether  the  end  or  edge  of  the  vein 
in  the  Senator  Stewart  Fraction,  along  the 
Osbom  fault,  as  above  described  in  the  tes- 
timony, is  an  apex.  The  witnesses  for  the 
defendant  state  that  the  end  or  edge  of  the 
vein  along  said  Osborn  fault  is  the  side  or 
bottom  edge,  and  the  witnesses  for  the  plaln- 
tUr  testify  that  said  end  or  edge  of  the  vein 
Is  not  the  side  or  bottom  edge,  but  Is  the  top 
edge  of  the  vein  or  apex.  The  testimony  Is 
uncontradicted  that  from  the  edge  of  the  vein 
along  said  fault  the  vein  has  a  downward 
course  for  a  distance  of  from  80  to  100  feet, 
or  from  45  to  65  degrees,  and  then  flattens, 
bnt  still  has  a  pronounced  downward  course 
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to  the  said  ore  bodies  In  the  Ontario- mlnft 

[2,  8]  As  this  case  will  shortly  be  deter* 
mined  upon  Its  merits,  we  are  not  inclined  to 
comment  very  extensively  upon  tbe  erldence. 
While  we  tlilnk  trom  all  of  the  evidence  the 
court  would  not  have  abused  its  discretion 
la  granting  an  Injunction  pendente  lite,  or 
in  requiring  the  respondents  to  give  a  suffi- 
cient bond  to  secure  tbe  appellant  for  the  ore 
taken  out,  in  case  the  action  was  finally  de- 
termined against  the  respondents,  we  are 
not  Inclined  to  hold  that  the  court  abused  its 
discretion  In  refusing  to  do  so.  However,  In 
cases  of  tills  character,  it  is  proper  for  the 
coiirt  to  grant  an  injunction,  or  require  se- 
curity to  be  given,  pending  the  determination 
of  the  issne  as  to  the  ownership  of  the  ore, 
if  there  la  any  doubt  In  tbe  mind  of  the 
court  as  to  the  title.  The  mere  existence  of 
a  doubt  as  to  the  title  does  not,  of  itself, 
constitute  a  sufficient  ground  for  refusing 
an  injunction.  However,  In  questions  of  in- 
junction against  the  working  of  mines,  the 
doubt  should  be  resolved  In  favor  of  grant- 
ing the  writ.  This  comports  more  with  sub- 
stantial Justice  to  the  parties,  we  think,  than 
to  leave  the  plaintiff  to  pursue  his  remedy 
at  law,  provided  he  is  successful  In  sustain- 
ing his  title  to  the  ore.  Lindley  on  Mines 
and  Mining,  S  82,  p.  1608.  It  was  held  by 
this  court,  in  SafTord  v.  Flemmlng,  13  Idaho, 
271,  88  Pac.  827,  that  it  has  been  the  pracUce 
of  courts  in  mining  cases  to  be  liberal  la 
granting  injunctive  relief  in  mining  litiga- 
tion, in  order  that  one  party  mlfrht  not  be 
placed  In  a  worse  position  during  the  litiga- 
tion than  he  otherwise  might  be.  In  Snyder 
on  Mines  (section  1628)  it  Is  said:  "It  is 
easy  to  see  why  this  remedy  should  be  grant- 
ed more  readily  in  a  case  where  the  person 
against  whom  it  Is  asked  Is  mining  and  re- 
moving the  mlneralB  than  In  almost  any  oUi- 
er  case." 

We  are  unable  to  say,  in  this  case^  that 
the  Judge  or  trial  court  abused  its  discretion 
in  refusing  to  grant  said  injunction  pendente 
lite.  Therefore  its  action  therein  will  be  af- 
firmed ;  and  it  is  so  ordered.  Costs  awarded 
to  respondents. 

8TEWABT,  J,,  concnr& 


PENDRT  v.  EDGAR  et  aL 
(Supreme  Court  of  Kansas.   Dec  7,  1912.  On 
Petition  for  Rehearing,  Feb.  8^  1913.) 

(Byllabttt  Ity  the  Court.) 

1.  Mandamus  (J  79*)  —  School  Dibtoct 
BoAKT>— Text -Books. 

The  uniform  text-book  law  authorizes  tie 
state  text-book  commission  to  adopt  a  series 
of  text-books  in  various  Bpecified  branches,  in- 
cluding a  primary  reading  chart  Standards  of 
quality  are  prescribed,  maximum  prices  are 
fixed,  and  provisions  are  made  for  letting  con- 
tracts upon  competitive  bids  for  supplying  the 


text-books  named  fn  the  list,  but  a  maximnm 

price  is  not  fixed  for  a  primary  reading  chart. 
The  statute  also  declares  that  "it  shall  be  un- 
lawful for  any  school  district  board  *  *  *  to 
purchase  or  contract  for  any  diar^  map,  glob^ 
or  other  school  apparatus,  *  •  •  unless  the 
same  shall  have  been  *  •  •  approved,  and  a 
maximum  price  therefor  fixed  by  said  state  text- 
book commission."  Gen.  St  1909,  %  7836.  It 
is  ^eld  (1)  tliat  the  Amett  prlmaiy  reading 
chart,  described  in  the  petition.  Is  Intended 
and  adapted  for  class  instruction,  and  not  for 
individual  use  by  pupils  as  an  ordinary  text- 
book; and  (2)  that  a  school  district  board  will 
not  be  compelled  by  mandamus  to  buy  or  in- 
stall a  primary  reading  chart  for  class  instruc- 
tion in  a  district  school  and  pay  to  tbe  manu- 
facturer the  maximum  price  fixed  therefor  by 
the  text-book  commission,  although  the  com- 
mission haa  adopted  the  chart  for  use  in  the 
public  schoola 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  U  170-176;  Dec  IMg.  |  79.*] 

2.  Schools  aito  School  Distbicts  (|  S4*>— 
Appabatus— Reading  Chabt— ComsAOTto 
PuECHASB— Use. 

A  contract  entered  Into  between  the  school 
text-book  ctmimlssion  and  the  author  of  a  pri- 
mary reading  chart  to  supply  the  needs  of  tlie 
state  for  such  chart  does  not  compel  a  school 
district  board  to  purchase  ima  of  the  charts 
for  use  in  the  district  school. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  IMg.  SI  200,  201;  Dec. 
Dig.  i  84.*]  w       .  . 

Appeal  from  District  Court,  Bbawnee 
Oonnty. 

Action  by  H.  E.  Pendry  against  J.  N.  Bdr 
gar  and  otbexa,  members  of  tbe  Scbool  Board, 
District  No.  SB,  Shawnee  County.  Judgment 
for  dtfendanta,  and  plalntilt  aiDpeala.  Af- 
firmed. 

Stone  &  HcDermott  and  Hngh  T.  Fisher, 
all  of  Topeka,  and  Maurice  O.  I^ck,  of  Em- 
poria, for  appellant  Et.  D.  McKeever,  of 
Topeka,  for  atvelleea. 

BENSON,  J.  This  is  an  action  in  man- 
damus to  compel  the  defendant  school  board 
to  install  a  primary  reading  chart  in  the 
district  school,  and  to  pay  the  plaintiff  $12 
therefor. 

It  is  alleged  that  the  state  text-book  com- 
mission, in  pursuance  of  the  nnlform  text- 
book law,  has  adopted  the  Amett  primary 
reading  chart  for  use  in  the  public  schools, 
and  also  "adopted  the  iHrice  therefor  of  fl2 
per  chart"  It  is  further  alleged  *tbat 
said  chart  Is  filed  and  prescribed  •  •  • 
for  use  by  a  class,  and  not  for  individual  pu- 
pils, for  class  instruction,  and  not  for  individ- 
ual study;  •  •  *  that  ♦  •  •  plain- 
tiff •  •  •  purchased  from  Anna  W.  Ar- 
nett,  the  holder,  this  contract  with  the  state 
to  supply  Arnett  primary  reading  charts  to 
the  public  schools  of  Kansas."  There  is,  how- 
ever, no  allegation  of  the  execution  of  a  con- 
tract, unless  the  ado[>tion  of  the  cbart  and 
the  price  should  be  construed  as  a  contract 
It  is  also  alleged  that  the  plaintiff  la  the 
mannfacturer  of  the  article  In  question  which 
is  de8crit)ed  in  plai&tlfTs  brief  as  a  large 
chart  supported  on  an  iron  stand  with  large 
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Characters  tbat  can  be  road  acroaa  a  room. 
Tbe  potion  contaloa  avermenta  that  tbe  dis- 
trict bas  papllfl  for  InstmcUon  In  the  prlniaz7 
coarse  of  readia^  writing,  and  orthographr, 
and  natU  a  short  time  before  this  salt  had 
used  a  similar  diart  A  demand  by  the 
plaintiff  and  refusal  by  tbe  board  to  pardiase 
one  of  the  charts  is  also  alleged. 

[1]  On  this  aiQteBl  ttom  an  order  qnaah- 
Inc  tbe  alternative  writ,  tbe  aaly  anestlon  is 
whether  tbe  school  bmrd  sbonld  be  com- 
pelled by  mandamos  to  install  one  of  these 
charts,  and  pay  the  plaintiff  912  therefor. 
13ie  statate  antborlzes  the  text-book  commls- 
Bl(Hi  to  adopt  a  mUform  setieB  ot  school  text- 
books In  the  following  branches:  "A  primer, 
a  primary  reading  chart,  and  a  graded  series 
of  drawing  books  or  drawing  portfolios,  geom- 
etry, •  •  •  lAtln  grammar,  Latin  exerds- 
es,  Ceesar,  CHcero,  VlxgU,  general  history,  his- 
tory of  Kansas,  Bngllsta  history,  rhetoric,  Eng- 
lish literatore, .  botany,  zoSlogy,  chonlatry, 
word  analysis,  geology,  German  enrdses, 
Q^nan  grammar  and  descrlptlTe  astronomy." 
Gen.  Stat  1909, 1 7833.  This  provision  is  fol- 
lowed by  others  prescribing  standards  of  qual- 
ity and  maxlnmm  prices  for  tbe  books  named, 
bat  primary  reading  charts  are  omitted  from 
the  regulations  concerning  maxlmam  prices. 
Other  sections  relate  to  bids  and  contracts 
for  snch  books  to  be  faml^ed  to  tbe  patrons 
of  the  schools  at  jnlces  fixed  contracts 
awarded  upon  competitive  bids.  Another  sec- 
tion of  the  statute  following  those  Just  ref^ 
red  to  provides:  "It  shall  be  unlawful  for 
any  school-district  board  or  board  of  educa- 
tion of  auy  city  of  the  first  or  second  class 
to  xnircbase  or  contract  for  any  chart,  map, 
globe,  or  other  school  apparatus,  except  scien- 
tific annratus  for  high  schools,  unless  the 
same  shall  have  be^  submitted  to  the  school 
textrbook  commlssicm  at  a  regular  or  spedal 
session,  and  by  them  approved,  and  a  maxl- 
mam price  therefor  fixed  by  said  school  text- 
book commission.**  Gen.  Stat  1909,  i  7836. 

Whfle  a  reading  chart  Is  included  among 
text-books  In  tiie  section  first  quoted.  It  is 
manifest  from  tbe  nature  of  tbe  article  that 
It  Is  not  intended  for  Individual  purchase 
and  use  as  an  ordinary  text-book.  This  dis- 
tinction Is  not  only  apparent  from  Its  adap- 
tation to  class  Instruction  rather  than  In- 
dividual nse  by  pupils,  but  Is  recot^lzed  In 
its  omission  teom  the  regulations  prescrib- 
ing standards  of  quality  and  maximum  prices 
which  apply  to  books  to  be  purchased  by 
patrons  of  the  sduwls  under  contracts  award- 
ed the  commission.  It  will  also  be  ob- 
served that  charts  are  classified  wlUi  maps, 
globes,  and  other  school  apparatus,  and  can 
only  be  purchased  when  approved  by  tbe 
oommlsfllon  and  a  maximum  price  Is  fixed 
thertfor.  It  seems  f^m  all  these  provisions 
that  books  which  are  to  be  purchased  by 
patrons  for  Individual  nse  are  the  subject  of 
competitive  bidding  and  contract,  and  that 
adopted  charts  may  be  purchased  by  school 
boards  wheo  a  maximum  price  has  been  fix- 


ed therefor.  No  statutory  iHCOvlsion  la  found 
compelliug  the  purchase  of  charts,  maps, 
globes,  or  other  apparatus  from  any  particu- 
lar dealer,  or  manufActurer,  nor  the  pay- 
ment of  the  maximum  prices.  The  use  of 
the  term  "maximum"  implies  a  right  to  pur- 
chase fOr  less  if  that  can  be  done.  In  ob- 
taining supplies  of  ordinary  text-books  the 
maximum  price  is  a  statutory  limitation. 
The  pric^  not  exceeding  this  maxlmnm,  la- 
fixed  by  tbe  contract  Gen.  Stat  S  7834. 
We  do  not  understand  tbat  tlie  text-book 
commissl<m  has  entered  into  any  ctmtract  to- 
supply  charts  under  the  pibvislons  of  tbe- 
statute  r^ulating  the  purchase  of  ordinary 
text-books  for  Individual  use,  but  has  mere- 
ly adopted  this  chart  and  fixed  the  maximum 
price  as  authorized  by  statute.  If  this  chart 
is  to  be  treated  as  an  ordinary  text-book, 
it  should  be  the  subject  of  contract  by  the 
text-book  commission  and  sale  to  patrons  as 
a  reador  or  Q)eller  Is  treated.  Considered 
In  tbe  classlflcatlon  with  maps,  globes,  and 
other  awaratus,  sudi  a  omtract  is  not  au- 
thorized. In  either  case  the  court  has  na 
authority  to  compel  a  school  board  to  buy 
or  install  this  chart  In  the  public  school  and 
to  pay  the  manufacturer  tbe  maximum  price- 
therefor. 

The  Judgment  Is  affirmed.  All  tbe  Justices- 
concurring. 

On  Petition  for  Bebearlng. 

In  a  petition  for  rtfiearii^  It  is  stated  ttutt 
Oie  school  text-book  commission  entered  lnt» 
a  contract  with  the  author  of  the  chart  in 
question  as  provided  in  case  of  adopted  text- 
booka  Gen.  Stat  1909,  H  7814,  7816,  7824,. 
7836.  From  a  co^  of  tbe  contract,  set  out 
in  the  petition  for  rehearing,  it  appears  that 
the  commission  adopted  the  charts  at  tlie 
price  of  112,  and  the  antiior  aipreed  to  place 
such  cbarts  'In  Qie  hands  of  Om  state  de> 
poritory  in  sufficient  quanttttes  to  su^ly  the 
then  needs  of  the  state,"  and  to  fulfill  the- 
terms  of  her  offer  submitted  to  the  commts- 
ston.  The  exlstmoe  of  the  contract  being, 
conceded,  It  appears  that  tbe  fbrmer  oi^nlon 
was  based  In  part  upon  a  misapprehension 
of  facts,  for  it  was  said  In  the  opinion:  "We 
do  not  understand  tbat  the  textbook  com- 
mlBsiou  bas  oitwed  Into  any  contract  to  sup- 
ply diarts."  The  question,  therefore,  remains 
whether  the  contract  imposes  the  duty  upon 
the  district  to  purchase  tbe  chart  of  tbe  ap- 
pellant at  the  price  adopted  by  the  commls- 
fAon. 

[1]  While  taie  article  in  question  is  sched- 
uled with  text-books  to  be  adopted,  no  provi- 
sion Is  found  for  adf^itlng  a  price,  unless  it 
be  the  price  specified  an  accepted  bid.  In 
tbe  case  ot  the  text-books  vedfled  in  the- 
schedule,  sndi  price  cannot  exceed  the  max- 
imum price  named  In  the  statuteu  But  no- 
maximum  price  Is  prescribed  for  a  primary 
reading  chart  Whether  the  tmt-book  com- 
mission has  auUiority  to  adopt  a  price  and 
make  a  ctnitract  to  eappiy  such  dliarts  may 
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be  the  Kibject  of  dSrtfKCDt  optnlons;  but  It 
Im  not  foond  neeeaatrj  to  dedde  tbat  qoe*- 
tlon.  A.  cmtract  in  tbe  case  <a  ordliiary 
t«zt-book8  certainly  does  not  Impose  any  du- 
ty npoD  a  district  board  to  pnrduse  tbem, 
tmlesa  It  be  In  a  case  of  district  ownership, 
provided  for  in  the  statute  (Gen.  Stat  IflOO, 
f  7822),  but  not  adopted  bj  this  district. 
Treated  as  text-books,  with  which  it  is  clas- 
sified in  the  statute,  except  as  to  maxlnmin 
iwices,  pordiases  would  be  made  by  patKoms 
of  tbe  school,  and  not  by  the  district  Ap- 
pelant disclslms  any  rl^t  to  compel  sach 
purchase  nnd«  the  section  of  the  statute  r» 
latlng  to  diarts,  mape,  globes,  and  other 
sdiool  apparatus.  Gen.  Stat  i  7836.  With 
or  without  the  contract,  no  provision  of  law 
Is  found  requiring  district  boards  to  buy  the 
duirt  of  the  manufacturer  and  pay  the  price 
dunanded  therefor. 

In  the  formw  oplnimi  reference  was  made 
to  the  omission  of  a  reading  chart  from  tbe 
regnlatlons  prescribing  standards  of  quality 
and  maximum  prices  in  the  statute  authorlE- 
ing  the  adoption  of  text-books.  A  standard 
Is  provided,  viz.,  Wooster*8  primary  reading 
chart  (Gen.  Stat  1909,  f  7833);  but  a  maxi- 
mum price  is  omitted.  A  necessary  correc- 
tion is  made  accordingly  In  the  opinion,  bnt 
tbe  conclusion  is  adliwed  tOw  All  the  Jostliy 
es  concurring. 

DDCON  T.  WINDSCHEFFEL  et  sL 
(Siu»r«me  Court  ot  Kansas.   Feb.  8,  1913.) 

(BvmiMU  by  t\B  Cottrt,) 

LuoTATioiT  or  AcnoiTB  a  197*)— Absuiob 

FBOH  State— BviDKHOE. 

The  allexation  of  a  ideading  that  the 
running  of  the  statute  of  limitations  has  been 
prevented  by  the  absence  of  a  person  from  the 
etate  for  a  specified  time  is  not  Deceeearily  es- 
tablished by  proof  of  his  nonresidence  therein. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actione,  Cent  Dig.  H  722-720;  Dec.  Dig.  | 
1»7.*3 

Appeal  from  District  Court,  Sherman 
County. 

Action  by  M.  R  Dixon  against  H.  W. 
WIndscheftel  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  AlUrmed. 

Lee  Monroe  and  G.  M.  Monroe,  both  of 
Topel^  for  appellant  Mahln  &  Mahln  A 
Mahln,  of  Smith  Center,  for  appelleeB. 

MASON,  3.  In  1887  Andrew  J.  CampbeU 
and  his  wife  executed'a  note  and  real  estate 
mortgage,  due  I>ecember  i,  1892.  which  were 
afterwards  sold  to  M.  E.  Dixon.  On  De- 
cember 14, 1901,  Dixon  l^ught  action  on  the 
note.  The  summons  was  served  only  on 
Oampbell,  although  his  wife  was  named  as  a 
party  In  tbe  petition.  He  pleaded  the  statute 
of  limitations,  and  a  trial  resulted,  in  May, 
1903,  In  a  Judgment  In  his  favor  on  that  Issue, 
declaring  the  note  to  be  barred.  A  record  of 
the  Judgment  contains  recitals  of  the  ai^iear- 


anee  of  the  "defendants  by  eomiaei,  but  in 
fact  no  one  was  authorised  to  amtear  for 
Mrs.  LampbeU.  In  this  state  of  the  record,  a. 
W.  Windscheffd  In  1905  became  tte  owner 
of  tbe  land  by  title  derived  from  the  Camp- 
bells throDgb  mesne  conveyances.  On  Feb- 
maiy  12,  1010,  Dlxm  began  an  action  for 
the  foreclosure  of  tbe  mortgage,  alleging 
that  Mrs.  Ckmpb^  had  been  absent  from  tbe 
state  ever  since  tbe  maturity  of  tbe  note. 
WindscheETd  doiied  this.  The  depodtlon  of 
Mrs.  Campbell  was  introdnced.  to  tbe  effect 
that  she  bad  been  a  nonreeident  of  irynMa 
during  all  bat  2  years  of  that  tlma  Tbe 
court  found  for  the  defendant  and  raidered 
jDdgmoit  accordingly.  The  plaintiff  appeals. 

Ttie  plaintiff  in  order  to  show  that  the 
note  was  still  alive  as  to  Hrsi  OuqtbeU  (and 
that  therefore  the  mortgage  was  ^oroeable 
against  Wlndscheffel),  was  required  to  prove 
that  between  December  1, 1892,  and  February 
12,  1910^  tile  time  spent  by  her  in  Kansas 
did  not  amount  to  6  years;  In  otiier  words, 
that  she  had  been  absent  from  tbe  state  be- 
tween these  dates  for  17  years,  2  "v"^^*, 
and  11  days.  Her  evidence  was  that  die 
left  Kansas,  and  moved  to  Ntfwaska.  In  1888, 
188^  «r  1800;  that  about  2  or  3  years  later 
she  moved  to  Illlnola,  where  she  remained 
-9  or  10  yean;  that  she  next  lived  in  Kansas 
for  about  2  years;  that  she  tiien  re^Ued  in 
Nebraska  2  w  3  years;  that  she  then  wait 
to  nunola,  and  renuined  thore  nntll  191(^ 
wim  die  moved  to  Montana;  that  she  last 
left  Kansas  about  1903.  While  tiie  language 
varies  somewhat  we  think  it  dear  that  in 
all  her  answers  the  witness  had  reference  to 
tbe  place  of  ber  domidle,  and  not  to  her  per- 
sonal presence  in  or  absence  from  this  state. 
Her  testimony  amounts  to  this— that  she  re- 
sided in  Kansas  only  2  years  after  tbe  note 
matured.  But  for  anything  shown  In  her 
testimony,  she  may  have  been  in  the  state 
for  more  than  8  years  additional.  As  the 
running  of  the  statute  of  limitations  Is  sus- 
pended only  by  absence  from  the  states  and 
not  by  nonresidence  the  Judgment  was  not 
contrary  to  Uie  evidence;  Mlllra  v.  Baiw,  67 
Kan.  292,  72  Pac.  772,  and  cases  there  cited. 

The  plaintiff  argues  that,  while  there  Is  a 
difference  between  residence  in  a  state  and 
personal  presence  therein,  there  Is  a  pre- 
snfiaptlon,  In  the  absence  of  a  showing  to  the 
contrary,  that  a  person  spends  his  time  in 
the  state  of  hla  resideuce.  Ttiis  is  true  in  a 
sense.  Just  as  "a  person's  domicile  Is  some- 
times presumed  to  be  In  a  certain  place  from 
the  fact  that  he  is  present  there."  4  Enc  of 
Evidence,  848.  If  it  is  necessary  to  indulge 
in  presumption  on  the  subject  It  would 
doubtless  be  presumed  that  at  a  particular 
time  a  man  was  at  his  permanent  home, 
rather  than  elsewhere.  But  it  can  hardly  be 
said  that  there  is  any  substantial  presump- 
tion that  he  never  leaves  the  state  of  his 
residence.   "A  party  may  reside  in  Illinois, 
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and  yet  spwd  mors  titian  lialf  of  Ua  time  in 
Kaaaae.  An  allegation  tliat  a  part;  lias  only 
been  a  retfdent  of  Kanaas  8  years  last  past 
tlinnra  no  Uglit  npm  tlu  qaestlon  of  tils  pres- 
enoa  in  or  absence  from  the  state  during  the 
years  prior  thereto."  Hoggett  t.  Emerson,  S 
Kan.  132,  286^  In  Ooale  t.  Campbell*  68  Kan. 
480,  484,  4»  Faa  OM.  609,  it  was  said:  "Tbe 
agreed  fiicts  sbow:  Tbo  defendant,  W.  T. 
Ooal^  la  now,  and  always  bas  been,  a  nfm- 
resident  of  the  state  of  Kansas.'  The  excep- 
tlmi,  contained  in  section  21,  proTenttng  the 
statate  from  rannlng,  is  wtiere  the  defendant 
Is  pvnmally  absent  from  tiie  state;  and 
there  la  nothing  in  the  caae  ahowing  wlietber 
he  was  so  or  not  The  mere  fact  of  non- 
residence  is  Insnffld^  to  bring  tbe  case 
within  ttie  exception  and  prerent  the  statate 
from  running." 

Tbe  present  case  was  not  dedded  upon  a 
demnrrer  to  the  evidence  bnt  upon  a  final 
submission  upon  tbe  merits.  The  conrt  was 
not  bound  to  give  effect  to  all  favorable  in- 
ferences that  might  be  drawn  from  the  facts 
proved.  There  was  no  occasion  for  Induc- 
ing In  doubtful  presnmptlonB,  or  in  a  strain- 
ed construction  of  an  equivocal  phrase.  The 
issue  was  plain  and  simple — the  presence  in 
or  absence  from  the  state  of  Mrs.  CampbelL 
There  was  no  direct  evidence  on  that  point 
The  drcnmstancea  suggest  tbat  the  omis- 
sion to  elicit  more  spedflc  information  from 
the  witness  may  have  been  IntentlonaL  Tbe 
6-year  statute  of  limitations  had  run  against 
the  husband  in  IfiOL  Where  be  resided  is 
not  shown,  nor  whether  his  vrlfe  was  with 
blm  any  part  of  the  time.  For  nearly  7 
years  the  record  of  the  Judgment  was  permit* 
ted  to  stand,  showing  a  determination  that 
the  note  was  barred  as  to  both  makers.  As 
the  trial  Judge  Intimated,  the  situation  Justi- 
fied holding  the  plaintiff  to  strict  proof.  Tbe 
decision  was  placed  distinctly  upon  the 
ground  that  the  evidence  introduced  by  the 
plaintiff  related  to  residence  out  of  the  state, 
and  not  to  personal  absence  from  it  If  upon 
its  announcement  tbe  plaintiff  had  represent* 
ed  that  the  phrasing  of  the  deposition  was 
inadvertent  and  had  asked  time  to  produce 
further  evidence,  a  different  question  would 
be  presented.  But  he  rested  upon  the  show- 
ing made,  and  npon  that  we  think  the  mllng 
of  the  court  was  correct 

Tbe  Judgment  is  affirmed.  All  the  Justices 
oimcnrring. 


PARKER  «t  at  v.  McLAIN. 
(Su^eme  Court  of  Kansas.    Feb.  8,  191S.) 

fSvtUibiu  hjr  tk«  Court.} 

Appul  and  Erbob  (i  1066*)— RBVIKW— SUT- 
FZCIBNCT  OF  EVlDBnOB. 

Where  real  estate  standing  in  the  name  of 
one  person  is  attached  as  the  property  of  an- 
other, upon  a  trial  of  the  queBUon  of  the  trae 
ownership,  the  attaching  creditor  should  be  al- 


lowed considerable  latitude  tn  the  examination 
of  bis  debtor;  but  where  the  case  is  tried 
without  a  Jury,  a  judgment  will  not  be  re- 
versed because  of  limitations  placed  by  the 
court  upon  the  inquiry,  where  there  la  no 
probabihty  tbat  the  admiaslon  of  the  r^ected 
evidence  would  have  resulted  In  a  different  de- 
dsion. 

[Ed.  Note.— For  other  casee,  see  lAppeal  and 
Error,  Cent  Dig.  {8  4187-4193,  4207;  Dea 
Dig.  I  1056.*] 

Appeal  from  I>lstrict  Court  Wyandotte 
County. 

Action  1^  May  U  Parker  and  lufBe  B. 
Parker  against  Julia  A  McLaln,  executrix. 
Judgment  tw  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Keplinger  &  Trickett  of  Kansas  City,  Kan., 
and  Thurmond  &  Farrar,  of  Kansas  City, 
Mo.,  for  appellant  I.  O.  Fidkering,  of  Olatbe, 
for  aKKllees. 


BfASON,  J.  Carey  McLaln  obtained  a  judg- 
m&at  In  Missouri  against  M.  V.  B.  Parker. 
He  sued  iQion  it  In  Johnson  county,  Kan., 
attaching  reiU  estate  time  and  elsewhere, 
including  a  tract  in  Wyandotte  county. 
Tlie  ^alntiff  died,  and  the  action  was 
revived  in  the  name  of  bis  oecutrix.  May 
Ll  Paricer  and  Effie  B:  Parker  moved  to  dis- 
charge the  Wyandotte  county  land  from  the 
attatdunent  on  the  ground  that  it  twlbnged 
to  them.  The  motion  was  overruled.  Later 
they  brought  an  action  In  Wyandotte  coun^ 
against  tbe  executrix,  uMng  to  quiet  title 
to  the  land.  They  recovered  Judgment  and 
the  defendant  aroeals. 

Tliere  is  nottiing  to  show  tliat  in  the  John- 
son count?  court  any  trial  was  had  of  the 
ownerslilp  of  tbe  Wyandotte  county  land, 
other  than  the  summaxy  hearli^  usual  wliere 
a  motion  is  made  by  a  stranger  to  disdiarge 
attached  property.  In  such  case  the  mo- 
tion is  denied,  unless  the  ownership  of  the 
claimant  la  demonstrated  begrond  snbstan^ 
tial  question,  and  tbe  ruling  Is  not  regarded 
as  an  adjudication  of  title.  Grocer  Go.  t. 
AUeman,  81  Kan.  543,  900.  100  Fa&  400,  997, 
27  L.  B.  A  (N.  80  62%  135  Am.  8t  Bep.  39& 
The  Judgment  h^  appealed  from  was  ren- 
dered upon  oral  evidence  as  well  as  d^rasi- 
tlons.  A  Oitr  qnestlMi  of  fact  was  jiresent* 
ed,  and  the  dedsimi  of  the  trial  conrt  la  flnaL 

Complaint  Is  made  Umt  the  scope  of  in- 
quiry was  unduly  limited.  The  plalntifla 
Introduced  in  evidence  a  deed  to  tliem  from 
M.  y.  iBk  Paiker  uid  wife,  covering  the  prop- 
erty In  controvert,  executed  Fel>ruary  8, 
1892,  and  recorded  the  4th  <tf  the  f(dlowlng 
AprlL  One  <rf  the  plalntiirs  (Effle  B.  Paxltei^ 
testified  to  th^  ownership,  and  was  cross- 
examined  at  considerable  l^igth.  The  de- 
fendant ttien  offered  the  record  of  the  evi- 
dence given  at  the  hearing  on  ttie  motion  In 
John  SOD  county.  This  was  rejected,  except 
as  to  the  deposition  of  May  I*  Parker.  This 
ruling  is  complained  of,  but  cannot  be  re- 
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viewed,  for  notUog  Is  shown  as  to  the  con- 
tents of  the  rejected  record,  except  that  it 
Included  a  deposition  of  the  wife  of  M.  V.  B. 
Parker  taken  by  the  plalutlft.  It  Is  not  shown 
that  Hay  Ij.  Parker  or  Effle  B.  Parker  were 
notified  of,  or  were  represented  at,  the  tak- 
tng  of  this  deposition.  It  would  have  been 
admissible  against  them  in  the  hearing  on 
the  motion  as  an  affidavit,  so  that  its  admis* 
slon  there  does  not  throw  light  upon  the 
matter.  It  was  offered  only  as  a  part  of  tha 
entire  evidence  glT«i  in  the  Johnson  county 
hearing,  evidently  on  the  theory  that  its  nse 
in  one  proceeding  rendered  it  competent  In 
the  other.  It  had  Uttle  direct  relation  to  the 
particular  matter  In  controversy.  Its  rejec> 
tion  cannot  be  regarded  as  material  error. 

The  defendant's  attorney  next  called  M.  V. 
B.  Parker  to  the>stand,  and  began  his  exam, 
inatlon  by  asking  what  property  he  had,  and 
If  he  had  any  reel  estate  In  tals  own  name. 
The  court  regarded  this  aa  an  attempt  to  use 
the  proceeding  as  one  In  aid  of  execution, 
and  for  that  reason  sustained  objections  to 
the  qnestions.  A  list  previou^  made  by  the 
witness  of  property  ovmed  by  hims^f  and 
his  wife  at  varions  times  was  introduced  in 
evidence.  Several  schedules,  Inelnding  those 
for  1883  and  for  1903.  showed  the  land  in 
controversy.  On  motion  of  Oia  plaintiff, 
the  court  struck  out  all  entries  prior  to  May, 
1893,  the  date  of  the  first  transactions  be* 
tween  Carey  HcLain  and  H.  V.  B.  ^trker, 
out  of  which  the  original  litigatim  grew. 
The  examination  of  the  witness  was  also  con- 
fined to  mattHs  subseaueit  to  that  date. 
These  rulings  are  con^tlained  of.  It  cannot 
be  thought  that  the  decMon  of  the  court 
could  have  been  changed  the  retention  of 
the  evidence,  which  had  been  stricken  out 
after  having  been  once  considered.  The  mat* 
ter  of  Parker's  method  of  handling  property 
and  of  doing  business  was  quite  Ailly  gone 
into.  Enough  evidence  was  admitted  to  ex- 
hibit in  considerable  detail  the  basis  ol  the 
claims  made  by  the  defendant.  The  court 
had  some  discretion  in  controlling  the  exam- 
ination, and  we  cannot  say  that  this  discre- 
tion was  abused,  or  that.  If  all  the  rejected 
evidence  had  been  admitted,  there  is  any 
probability  whatever  that  a  different  con- 
dnslon  would  Iiave  been  reached. 

The  Judgment  is  afllmied.  All  the  Justloes 
concurring. 


STATE  V.  PRICE  et  aL 
(Sopreme  Court  of  Kansas.    Feb.  8,  191S.) 

(SyWalut      the  Court.) 
1.  CanairAL  Law  <|  1084*)  —  Appeal  — 

BONDK 

By  the  provisions  of  the  statute,  a  defend- 
ant, who  has  been  convicted  of  a  felony  and 
appeals  to  the  Supreme  Court  from  such  con- 
viction, may  be  granted  a  stay  of  the  sentence 
pending  the  preparation  and  hearing  of  the  rase 
on  appeal  upon  a  sufficient  undertaking,  given 


by  others,  and  not  himself^  approval 
thereof  by  the  proper  officer  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  »  2728,  27&.  2781.  273»- 
27S5;  Dec.  Dig.  {  10S4.*] 

2,  Cbihinal  Law  (|  1084*)— Appeal— Bond. 

When  such  an  undertaking  is  presented  to 
the  proper  officer  for  approval,  he  may,  if  he 
finds  the  same  sufficient,  approve  the  same  and 
grant  tlie  stay,  although  toe  body  of  the  bond 
may  indicate  that  it  was  prepared  to  be  signed, 
not  only  by  those  who  did  la  fact  sign  it,  bat 
by  others  also. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |f  2728,  2729,  2731,  273»- 
2735;  Dec  Dig.  }  1084.*] 

8.  Criminal  Law  <8  1084*)— Appeal— Bond. 

Id  soch  case,  the  makers  of  the  bond  are 
not  to  be  excused  from  liability  thereon,  al- 
though they  may  have  understood  and  agreed, 
at  the  time  of  signing  the  same,  that  the  under- 
taking should  not  become  valid  until  signed  by 
such  others.  It  devolves  upon  sodi  signers  to 
see  that  such  undertaking  or  agreement  is  com- 
pleted before  delivery. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2728,  2729,  2731.  273»- 
2735;  Dec  Dig.  |  1081.*] 

(Additional  8pUabu9       Editorial  Staff.) 

4.  RACOONIZARCXS  (|  1*)— ''BOND*'— DlBTnTO* 
TION. 

There  is  no  distinction  in  Kansas  between 
a  "recognizance"  and  a  "bond,"  but  the  words 
are  used  interchangeably :  a  "recognizance"  be- 
ing an  aclcnowledgBient  of  record  of  a  pre-exist- 
ing debt  owing  by  the  cognizora  to  the  state  as 
pnncipaL 

[Ed.  Note.— For  other  ca8ea_Bee  Beoogaixan> 
es.  Cent  Dig.  SS  1-19 ;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6001-6005 ;  vol.  8,  p.  7781 ;  voL  1, 
pp.  830^S34{  vol.  8.  p.  7692.] 

Appeal  from  District  Conr^  SVanklln 
County. 

Action  by  tiie  State  against  H.  X  Price 
and  others.   Judgment  for  defendants,  and 

the  State  appeals.   Reversed  and  remanded. 

John  S.  Dawson,  Atty.  Gen.,  and  S.  N. 
Hawkes,  Asst  Atty.  Gen.,  for  the  Stata  V. 
M.  Harris,  of  Ottawa,  for  appellee& 

SMITH,  J.  W.  M.  StDckey,  one  of  the  ap- 
pellees, was  tried  and  convicted  of  a  felony 
In  the  district  court  of  Franklin  county, 
and  appealed  to  the  Supreme  Court  The 
form  of  a  bond  was  pr^ared,  in  the  body 
of  which  were  the  following  recitals-  "Now, 
therefore,  we,  the  said  W.  M.  Stuckey,  as 
principal,  and  John  Bollman,  H.  J.  Price,  A. 
Reld.  C.  B.  Caldwell,  J.  C  Nelson,  of  Frank- 
lin county.  Kansas,  as  sureties,  acknowledge 
ourselves  indebted  to  the  state  of  Kansas  in 
the  sum  of  $2,000,  for  the  payment  of  which, 
well  and  tmly  to  be  made,  we  bind  our- 
selves, our  heirs  and  legal  representatives, 
by  these  presents.  The  condition  of  this  ob- 
ligation is  sDch  that,  If  the  said  W.  M. 
Stuckey  shall,  on  the  order  or  Judgment  of 
said  Supreme  Court,  surrender  himself  to 
the  sheriff  of  Franklin  county,  and  shall  In 
all  respects  abide  and  perform  the  Judgment 
and  decision  of  said  court  In  this  action, 
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tlien  this  obligation  shall  be  noil  and  void; 
otherwise  to  remain  in  full  force  and  effect." 

The  bond  was  signed  by  the  persons  nam- 
ed as  sureties,  except  John  Bollmau,  who 
did  not  sign  It;  neither  did  Stuckey.  In 
this  condition  it  was  presented  to  the  Chief 
Justice  of  the  Supreme  Court  and  was  ap- 
proved, and  the  stay  of  Judgment  against 
Stuckey  was  granted.  Thereafter  It  was  or- 
dered by  the  Supreme  Court  that  the  appeal 
be  dismissed  and  the  appeal  bond  be  for- 
feited unless  the  appellant,  W.  M.  Stuckey, 
should  surrender  iiiniself  to  the  sherlCF  of 
Franklin  county  and  bring  himself  within 
the  Jurisdiction  of  this  court  within  10  days. 
Thereafter,  upon  motion  and  evidence  of  ttie 
failure  of  Stuckey  to  comply  with  such  or- 
der, the  Supreme  Court  dedared  of  record 
the  bond  forfeited,  and  adjudged  that  the 
«uretie8  who  stgoed  the  bond  should  pay  the 
county  treasurer  of  Franklin  county  the 
amonnt  of  the  recognizance,  |S,000.  There- 
upon this  action  was  commenced  in  tlie  dls- 
tiict  court  of  Franklin  coonty  to  recover  on 
the  bond.  The  petition  In  the  action  recited 
the  &ct8  in  full,  of  which  this  Is  an  abbre- 
viated statement,  and  there  were  attached 
thereto,  as  exhibits,  copies  of  the  proceedings 
In  the  district  conrt  and  in  the  Supreme 
Court,  and  of  the  bond  and  of  the  record  of 
the  forfeiture  thereof.  Judgment  was  pray- 
ed for  against  Stuckey,  Price,  Reld,  Cald- 
well, and  Nelson.  To  this  petition  the  de- 
fendants Price,  Reld,  Caldwell,  and  Nelson 
filed  a  general  demurrer,  which  was  over- 
ruled; and  thereupon  they  filed  an  answer 
In  which  they  alleged  that  the  bond,  as  pre- 
pared, recited  that  it  was  understood  that 
it  was  to  be  signed  not  only  by  themselves, 
but  by  W.  M.  Stuckey  and  John  Bollman; 
also  that  there  was  an  agreement  between 
thonselves  and  the  defendant  Stuckey  and 
John  Bollman  that  they  were  not  to  become 
liable  upon  such  bond  unless  Stuckey,  as 
principal,  and  all  the  sureties  named  in  the 
bond,  including  Bollman,  should  sign  the 
same,  and  that  the  bond  should  not  be  deliv- 
ered to  any  officer  of  the  state  until  so  sign- 
ed ;  that  the  bond  was  delivered  In  violation 
of  such  agreement;  that  the  redtal  of  the 
names  of  the  persons,  by  whom  the  bond  was 
to  be  made,  was  notice  to  the  Justice  of  the 
fiupr^e  Court,  who  approved  the  bond,  and 
to  the  state  of  Kansas,  of  such  agreement 
and  understanding  between  the  parties  there- 
to that  the  bond  should  not  become  valid  un- 
til si^ed  by  the  principal  and  all  the  sure- 
ties named  therein.  To  this  answer  a  gen- 
eral demurrer  was  filed  on  behalf  of  the 
state.  Upon  the  hearing  of  such  demurrer 
In  the  dlstrltA  court,  it  was  sustained,  on 
the  principle  that  it  searched  the  record  and 
carried  It  back  to  the  petition;  and,  the  at- 
torney for  the  state  electing  to  stand  there- 
<m,  Judgment  was  rendered  against  the  state 
for  costs.  To  reverse  these  rulings,  the  case 


is  brought  here  upon  the  appeal  of  the  state. 

[1]  The  provlsicms  and  requirements  In  re- 
gard to  giving  bonds  in  felony  cases  like 
this  are  found  In  section  6861  of  the  General 
Statutes  of  1909  (Code  Cr.  Proc.  8  287).  By 
the  provisions  of  the  statute,  the  party  ai^ 
pealing  Is  not  require^  to  sign  the  bond. 

[4]  An  attempt  is  made  to  distinguish  be- 
tween a  recognizance  and  a  bond.  There  is 
no  distinction,  and  the  words  are  used  inter- 
changeably In  this  state.  Ingram  v.  State, 
10  Kan.  630 ;  Jennings  v.  State,  13  Kan.  SO. 
Several  other  decisions  have  been  rendered 
following  these  cases.  By  the  provisions  of 
section  6730  of  the  General  Statutes  of  1909 
(Code  Cr.  Proc.  |  154),  no  Irregularlf?  in 
giving  the  bond,  or  in  any  proceeding  relat- 
ing thraetoi  shall  defeat  an  action  upon  the 
recognizance.  If  It  be  made  to  appear  that 
the  defendant  was  legally  In  custody  charg- 
ed with  a  public  offense;  that  lie  was  dis- 
charged by  reason  of  the  gtvlng  of  the  re- 
cognizance; and  It  can  be  ascertained  from 
the  recogttizaiue  Uiat  tlie  nuetles  nndertook 
that  tlie  defendant  should  appear  before  a 
ooort  or  magtstrate  for  examination  or  trial 
for  soch  oflfense.  Hbe  strict  rale  of  the  com- 
mon law  In  refttrence  to  recognizances  Is 
changed  by  this  fltatnt&  McLanghlln  v. 
Staf^  10  Kan.  581.  In  Oay  t.  State,  7  Kan. 
394,  it  Is  said:  *^he  recognizance  Is  not  a 
contract  between  individuals.  It  Is  an  ac- 
knowledgment of  record  of  a  pre-existing 
debt  owing  by  the  cognlzors  to  the  state,  not 
as  sureties,  but  as  principals."  See,  also, 
Barkley  v.  State,  16  Kan.  09. 

Regarded  as  a  contract,  the  recognizance 
pleaded  would  at  common  law  be  a  Joint 
contract;  but,  by  the  provi^ons  of  section 
1638  of  the  General  Statutes  of  1909,  It 
must  be  construed  as  a  Joint  and  several 
contract  It  follows,  therefore,  that  under 
such  a  recognizance,  executed  by  several  per- 
sons, an  action  would  lie  against  any  one, 
or  any  number  less  than  all,  or  against  all 
of  the  signers  thereto.  The  petition  In  this 
case  stated  sufficient  fiicts  to  constitute  a 
cause  of  action  upon  the  bond  against  each 
one  severally,  or  against  all  Jointly  of  the 
signers  thereto.  The  order  of  the  court, 
therefore,  In  sustaining  the  demurrer  to  the 
petition  was  erroneous.  It  remains  to  In- 
quire whether  the  court  erred  in  declining 
to  sustain  the  demurrer  filed  to  the  answer 
of  the  appellee. 

[2,  8]  It  Is  urged  that,  since  the  t>ody  of 
the  bond  Indicated  that  It  was  proposed  to 
be  the  obl^ation  of  Stuckey  and  Bollman 
Jointly  with  the  appellees,  this  was  notice  to 
the  Justice  of  the  Supreme  Court,  who  ac- 
cepted and  aivroved  the  bond,  that  the  in- 
stmment  was  Incomplete;  also  that  there 
was  an  agreemuit  between  the  proposed 
makers  thereof  13iat  the  undertaking  was 
not  to  bind  any  one  of  them  until  all  of  the 
makw^   Induding  Stu^^  and  Bollman, 
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Btaonld  sign  tbe  undertaking.  This  conten- 
tion la  negatived  by  the  fact  that  the  under- 
taking was  sereral,  as  well  as  joint,  and,  as 
we  hare  seen,  tbe  hiBtniment  la  an  Individ- 
ual aeknowlMgment  of  each  signer  that,  tip- 
on  breach  of  the  condition  of  the  bond,  he 
would  become  Individually  indebted  to  the 
state ;  that  he  stands  as  a  principal  and  not 
as  a  surety.  It  devolves  npon  each  signer 
to  such  a  bond.  If  he  so  desires,  to  see  that 
the  bond  Is  not  delivered  to  a  public  officer 
for  approval,  nntll  it  is  signed  by  all  per- 
sons who  are  to  be  obligated  thereby.  More- 
over, the  provisions  of  section  6730  of  the 
General  Statutes  of  1909  fairly  preclude  the 
defraises  pleaded  to  the  action  In  this  case. 
The  signers  of  the  bond  are  presumed  to 
know  the  law;  and  when  they  Individually 
signed  the  bond  and  delivered  it  to  another 
to  be  delivered  to  the  officer  for  acceptance, 
even  If  they  had  expected  or  had  even  agreed 
that  the  bond  should  not  be  valid  until  sign- 
ed by  others.  If  such  bond  came  to  the  poe- 
aeaslon  of  an  officer,  authorized  to  aj^rove 
and  accept  it,  and  a  defoidant  legally  In  cus- 
tody, charged  with  a  public  oBeuBe,  vaa  dls- 
chaiged  from  custody  by  leason  of  glT- 
Ing  of  tbe  recognizance  by  which  they  under- 
took that  the  defendant  aboidd  appear  before 
a  oonrt  or  magistrate  for  examination  or 
trial  for  sodt  offense,  tbey  cannot  be  beard 
to  dispute  tb^  obligation.  Tbe  donnrrer  to 
tbe  answer  should  hare  been  sustained. 

Tbe  Judgment  Is  reversed,  and  the  case  la 
remanded,  wltb  tautmctions  to  set  aside  the 
order  snrtalnliq;  tlie  demnrrw  to  tbe  peti- 
tion, and  to  sustain  the  demurrer  to  tiie  an- 
swer, and,  unless  farther  pleading  is  allow- 
ed, to  eater  Jndgment  against  the  appellees 
aa  prayed  tox.  All  the  Joatlces  concurring. 


BOABD  OF  GOlfBS  OF  KBABNY  COUN- 
TY V.  DAVIS,  Aadltor,  et  aL 

(Supreme  Coort  of  Kansas.   Feb.  B,  191S.) 

f8vnahut  hj/  the  Court.) 

1.  Taxation  <|  916*)— Goupbouisb  Sal]»- 
LiABiLiTiEs  or  County — State  Taxbs. 

Under  chapter  122  of  the  Laws  of  1901 
and  chapter  328  of  tbe  laws  of  1911,  counties 
are  not  relieved,  upon  making  tbe  certificate 
provided  for,  from  liability  to  the  state  for  the 
unrealized  portions  of  taxes  due  npon  compro- 
mised tax  sales,  and  are  not  entitled  to  be  riven 
such  a  credit  by  tbe  auditor  of  state  as  wul  re- 
lieve them  from  such  liability. 

i'Bi,  Note.— For  other  caBes,  see  Taxation, 
Cent.  Dig.  {  1752 ;  Dec  Dig.  |  916.*] 

2.  Statb  Taxes— liiABiuTT  or  Cottntizs. 

The  decision  in  tbe  case  of  Harper  County 
T.  Cole,  62  Kan.  121,  61  Pac^  4<Kt,  appioved 
and  followed. 

Action  by  the  Board  of  County  Oommis- 
sloners  of  Kearny  County  for  writ  of  man- 
damus to  William  E.  Davis,  Auditor,  and 
Mark  TuUey,  Treasurer.  Writ  denied. 


Clad  Hamilton  and  Clay  Hamilton,  both  of 
Topeka,  for  plalntifT.  Jno,  S.  Dawson*  Atty. 
Gen.,  and  Nation  &  Grant,  of  Erie,  Kaji^  for 
dftffffndwntSi 

BUBCH,  J.  The  action  is  one  of  manda- 
mus against  the  state  auditor  to  compel  him 
to  credit  Kearny  county  with  the  sum  of 
$6,008.07,  the  amount  of  state  taxes  charged 
against  it  for  the  years  1888-1906,  inclnalve, 
and  uncollected  on  sales  of  land  for  delin- 
quent taxes.  The  object  is  to  relieve  the 
county  from  liability  for  such  taxes,  on  the 
certificate  of  the  county  commissioners  and 
tbe  county  clerk  that  tbe  sum  stated  Is  the 
proper  proportion  of  state  taxes  remaining 
uncollected  upon  compromised  tax  sales. 
Laws  1911,  c.  828.  < 

The  liability  of  a  county  to  the  state  for 
such  taxes  was  considered  in  the  case  of 
Railway  Co.  v.  Clark,  flO  Kan.  831,  68  Pac 
661.  decided  in  1889,  and  in  the  <»se  of  Har- 
per County  v.  Cole,  62  Kan.  121,  61  Pac.  403, 
the  precise  question  under  consideration  was 
determined  adversely  to  the  plaintiff  upon 
the  statutes  as  tbey  stood  In  the  year  1900. 
In  tbe  Harper  Cbnnty  Case  it  was  pointed 
out  that  counties  are  not  relieved  from  lia- 
bility to  the  state  for  uncollected  state  tax- 
es upon  real  estate,  and  that  the  defidracy 
is  to  be  made  up  by  a  special  levy  in  the  suc- 
ceeding year.  Chapter  190  of  tbe  Laws  of 
1886  provided  that  unrealized  taxes  shoold 
be  distributed  to  the  several  funds  entitled 
thereto,  and  that  tlie  county  commissioners 
should  certify- to  the  auditor  of  state  the  pro- 
portion of  state  taxes  uncollected  tor  which 
the  county  was  entitled  to  credit,  and  that 
the  auditor  should  credit  tbe  county  with 
tbe  amount  A  penalty  was  imposed  upon 
the  connty  board  for  willfully  making  a 
false  certificate.  It  was  held  that  this  cred- 
it was  a  provisional  credit  only  In  the  matter 
of  tbe  accounting  between  the  state  and  the 
connty  as  to  uncollected  state  taxes,  and 
that  the  Legislature  did  not  intend  to  dis- 
charge the  liability  of  tbe  county  to  tbe  state 
for  such  taxes. 

[1,2]  At  the  session  of  1901,  immedlatdy 
following  the  decision  In  the  Harper  County 
Case,  an  act  was  passed  using  almost  tbe 
Identical  language  of  the  act  of  1886.  The 
only  Innovations  were  that  the  certificate  was 
to  be  made  by  the  board  of  county  commis- 
sioners and  the  county  clerk,  instead  of  by 
the  board  alone,  six  months'  time  from  the 
taking  effect  of  tbe  act  was  given  to  claim 
credit  on  previous  compromises,  tbe  Tmool- 
lected  portions  of  taxes  upon  subsequent  com- 
promises were  to  be  certified  to  the  auditor 
within  60  days,  and  the  penalty  for  a  false 
certificate  was  extended  to  "any  officer,"  to 
include  tbe  county  clerk.  Laws  1901,  c  122. 
If  It  were  the  purpose  of  the  Legislature  to 
nullify  tbe  interpretation  which  the  court 
bad  placed  upon  tbe  provisions  of  the  law  of 
1886,  relating  to  credit  in  tbe  auditor's  office 
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for  unrealized  taxes,  It  failed  to  avail  itself 
of  any  of  the  resources  of  the  ETngllsh  lan- 
guage to  express  such  a  parposa  Instead  of 
that.  It  adopted  In  the  act  of  1901  the  sub- 
stantive provision  of  the  law  of  1885,  which 
the  court  bad  interpreted,  without  material 
change;  and  under  all  the  rules  for  discov- 
ering legislative  Intent  it  adopted  the  Inter- 
pretation with  the  language  to  which  it  ap> 
plied.  In  1911  the  act  of  1901  was  amend- 
ed bj  again  allowing  60  days'  time  in  whldi 
to  certi^  tinrealized  taxes  on  previous  com- 
promises, but  in  ell  other  respects  the  act  of 
1901  was  continned  in  force.  Iaws  1911,  c. 
32a  The  action  is  based  on  the  law  of  1901 
as  amended  in  1911.  The  court  is  entirely 
satlsfled  with  the  decision  In  the  Harper 
Gonnt7  Gase;  but  if  it  were  not  the  Legisla- 
ture has  accepted  the  dedslon  as  sound,  and 
has  framed  its  subsequent  acts  accordingly. 
The  writ  Is  denied.   All  the  Justices  con- 


.  LONO  et  aL  T.  BOTBB^t 
(Supreme  Conrt  of  ElanBas.    Feb.  8,  1913.) 

Appeal  from  District  Court,  Oove  County. 

Action  by  Jacob  H.  Long  and  othera  agauist 
Alverda  E.  Boye^  IndlvldQaUy  and  as  exeen- 
trlz.  JudsmeDt  for  plaintiffs,  and  defendant 
appeals.  Affirmed. 

A.  D.  Gilkeson,  of  Hays,  tiee  Hoaroe.  of 
Topeka,  and  W.  E.  Saum,  of  Kansas  City,  Mo., 
for  appellant  John  BL  Heaaln,  of  Abnnattan, 
for  appellees. 

PEB  CURIAH.  Hiis  was  an  action  to  set 
aside  the  will  signed  by  Samuel  Long,  and  the 
grounds  of  attack  were  that  he  lacked  testa- 
mentary capacity  to  execute  the  will,  and  that 
it  was  sinied  through  undue  Influence  ex- 
ercised by  his  dangher,  a  beneficiary  nnder  the 
wiU.  Much  testUnony  was  taken  as  to  the 
capacity  of  Long,  and  upon  it  the  court  found 
that  on  April  11,  1906,  when  the  will  was 
executed,  he  was  of  unsound  mind,  did  not 
know  the  extent  of  his  property,  nor  under- 
stand the  dispoBitiott  be  was  making  of  it.  It 
was  found  that  be  was  sufiFering  from  senile 
dementia  or  melancholia,  and  was  not  con- 
scious either  of  the  ties  of  relationship  or  of 
bis  oblieationi  to  kindred.  It  was  foimd,  too, 
that,  while  the  evidence  did  not  diadose  that 
fraud  or  undue  influence  was  exercised  at  the 
signing  of  the  will,  Mrs.  Boyer  had  secluded 
him  moat  of  the  time  since  he  had  resided  with 
her,  which  was  about  ^  months  before  the 
will  was  made,  that  she  denied  relatives  and 
others  access  to  or  communication  with  Mm, 
that  this  surveillance  increased  after  the  sign- 
ing of  the  will,  until  it  reached  practical  Im- 
prisonment "in  a  lonely  hut  on  an  uninhabited 
prairie,"  and  because  of  his  condition  and 
surroundings  Mrs.  Bojw  had  exercised  undue 
influence  over  him. 

It  appears  that  at  least  a  year  before  the 
vnll  was  made  the  mind  and  memon  of  Ijong 
began  to  fail,  and  although,  on  a  bearing  in 
the  probate  conrt  several  months  b^ore  the 
will  was  made,  be  was  foond  to  be  insane,  an 
appeal  was  taken  from  that  decision  to  the 
district  court,  and  on  a  trial  there  a  finding  of 
sani^  was  returned.  Between  the  time  of  the 
adjomeation  in  the  probate  conrt  and  the  re- 
versal of  that  dednon  on  appeal  In  the  dis- 
trict court  the  will  was  signed  by  Long.  There 
Is  a  sharp  conflict  in  the  testimony  u  regard 

t  Rehearing  denied  Harcb  IS,  UU. 


to  his  mental  capadbr.  Many  of  his  neighbors 
and  those  neaV  to  bim  testined  that  his  mind 
was  soand  enough  to  transact  ordinary  business 
and  that  he  was  competent  to  make  a  will  when 
the  paper  was  signed.  However,  there  is 
abundant  testimony  tending  to  show  mental  in- 
capadt?,  and  which  snffiaently  supports  the 
findings  of  the  trial  court.  Most  ox  the  tes- 
timony  upon  which  the  findings  rest  was  oral; 
but,  even  if  it  had  all  been  in  the  form  of 
depodtlons  and  documents,  we  would  be  in- 
clined to  the  opinion  reached  by  the  district 
court. 

Comidaint  is  made  of  testimony  given  by 
some  of  the  Loi^  heirs,  who  were  parties, 
which  Included  transactions  and  communica- 
tions  had  personally  with  Long.  The  witness- 
es were  not  incompetent  to  testify,  hot  some 
of  the  testimony  did  trencfa  on  the  rule  ex- 
duding  that  kind  of  evidence.  The  court, 
however,  expressly  stated  in  one  of  the  con- 
elusions  that  such  testimony  was  incompetent 
and,  holding  that  view,  it  must  be  presumed 
that  the  court  gave  it  no  weight,  and  hence  no 
prejudice  could  have  resulted.  Broadle  v.  Car- 
son, 81  Kan.  467,  106  Pac.  294. 

The  judgment  of  the  district  conrt  will  be 
affirmed. 


6BIMM  T.  KCBACH  et  aL 

(Supreme  Court  of  Kansas.   Feb.  8,  IftlS.) 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  Albert  D.  Qrimm  against  Charles 
Kubach  and  others.  Judgment  for  plalntiif, 
and  defendants  appeal.  Affirmed. 

O.  S.  Crawford,  of  Abilene,  for  appellants. 
B,  a  Little,  of  Kansas  Ci^,  for  appellee. 

PER  CURIAM.  This  action  was  brought  by 
the  appellee  to  recover  from  the  appellants  a 
sum  alleged  to  have  been  paid  1^  him  to  the 
holders  of  the  appellee's  promissory  notes, 
which  notes  are  alleged  to  have  been  given  to 
appellants,  and  the  consideration  for  which 
was  In  whole  or  In  part  a  patent  right,  or  an 
interest  In  a  patent  right:  that  the  notes  did 
not  contain  the  words,  '"Given  for  a  patent 
right,**  as  required  by  section  6516  of  the  Gen- 
eral Statutes  of  1909,  and  that  the  holders 
thereof  to  whom  the  payments  were  made  were 
innocent  holders.  There  was  evidence  to  sus- 
tain the  finding  of  the  conrt  In  &Tor  of  the 
appellee. 

The  legal  questionB  involved  are  dedded  in 
Nyhart  v.  Kubach,  76  Kan.  164.  90  Pac.  796. 
and  In  Tredick  v.  Walters,  81  Kan.  ^8,  106 
Pac.  1067;  the  latter  case  being  qpite  similar 
to  this  one.  In  that  case  the  evidence  in  re- 
gard to  the  consideration  was:  "Q.  Mr.  Walt- 
ers, I  will  ssk  yon  wha^  if  anything.  Mr.  Bets  ~ 
said  with  reference  to  his  patent?  A.  He  said 
he  had  a  patent— he  said  he  had  a  patent  on 
the  use  of  the  cable  wire  that  was  used  to  re- 
inforce the  posts."  The  portion  of  the  opin- 
ion relative  thereto  is:  "These  were  the  only 
representations  in  regard  to  a  patent.  It  goes 
without  saying  that  one  who  has  an  artide 
designed  for  a  particular  use.  who  has  the 
right  to  use  the  artide  for  toe  purpose  for 
which  it  is  designed,  and  who  sells  the  artide 
to  another,  by  necessary  implication  sells  also 
the  right  to  use  the  article  for  such  purpose. 
The  molds  described  in  the  contract  were  de- 
dgned  expressly  for  the  manufacture  of  the 
poets  claimed  to  have  been  patented,  and  the 
sale  of  sacb  molds,  by  the  terms  of  the  con- 
tract, necessarily  earned  with  it  the  exclusive 
right  to  manufacture,  sell,  and  nse  the  posts 
claimed  to  be  patented,  within  the  designated 
territory  for  the  time  spedAed.  The  right  to 
manufacture,  sell,  and  nse  a  patented  artide 
is  the  vexj  essence  of  the  intangible  thing 
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called  a  patent,  and  Mugs  the  case  sgnarelj 
withio  the  reaBooing  of  Hanke;  v.  Downey,  116 
Ind.  118  [18  N.  E.  271,  1  L.  R.  A.  447]." 

In  this  case  the  appellee's  evidence  is:  "Q. 
Tell  what  they  said  and  did.  A.  They  made  a 
propoBitioQ  to  me,  and  told  me  what  they  did 
with  agents,  and  if  I  would  take  an  agency  for 
my  township  they  would  sell  me  12  machines 
and  12  sets  of  molds,  price  $6  and  some  cents 
apiece.  Q.  What  was  said  about  patents?  A. 
!niey  stated  they  had  patents.  Q.  Did  they 
say  they  had  patents  on  both  molds  and  fence? 
A.  Yes,  sir." 

The  following  cases  are  also  instructiTe  as 
to  the  qpeBtion  involved:  State  v.  Morey,  81 
Kbil  lid,  105  Pa&  601;  Bolte  T.  Sparks,  80 
Kan.  13, 116  Fac.  224. 

The  Jodgmeat  li  affirmed. 


MENNONITE  MUT.  FIRE  INS.  CO.  T.  MIS- 
SOURI PAC.  RT.  CO.  et  aL 
(Supreme  Court  of  Kansas.   Feb.  8,  191S.) 

Appeal  from  District  Court,  Woodson 
County. 

Action  by  the  Mennonite  Mutual  Fire  Insur- 
ance Company  against  the  Missouri  Pacific 
Railway  Company  and  others.  Judgment  for 
4l^endant  Railway  Company,  and  the  other  de- 
fendants appeaL  Affirmed. 

S.  C  Holmes,  of  Yatea  Center,  and  0.  B. 
Benton  and  W.  P.  Dlllard.  both  of  Ft  Scott, 
for  appellants.  J.  C  Culver  and  Lamb  & 
Hogueland,  all  of  Yates  Center,  for  appellee. 

PER  CURIAM.  Insured  property  was  de- 
atroyed  by  fire.  The  insaraace  company  paid 
J(l,700  upon  its  policy,  and  brought  action  for 
that  amount  against  a  railroad  company,  claim- 
ing the  fire  to  have  been  caused  by  its  neg- 
ligence. Two  owners  of  separate  portions  of 
the  property  were  made  defendants.  Jflach 
filed  an  answer  and  cross-petitioii,  asking  a 
judgment  against  the  railroad  company— the 
one,  for  $500;  the  other,  for  $1,400.  A  verdict 
was  returned  in  favor  of  the  railroad  company, 
apon  which  it  was  given  judgment  for  ail 
its  costs  against  all  toe  claimants.  The  two 
owners  of  the  destroyed  properly  filed  a  mo- 
tion to  retax  the  costs,  asking  in  effect  that 
they  be  released  from  liability  for  any  costs, 
«xcept  anch  as  they  had  themselves  made,  and 
that  the  judgment  for  the  defendant's  costs 
should  run  only  against  the  plaintiff.  The 
court  then  made  an  order  that  each  claimant 
(the  plaintiff  and  the  two  cross-petitioners) 
should  pay  the  costs  each  respectively  had 
made,  and  also  one-third  of  the  costs  made  by 
the  defendant  The  two  cross-iietitioners  ap- 
peal from  this  order. 

The  appellants  assert  that  Uiey  did  not  them- 
selves desire  to  bring  an  action,  but  wished  to 
settle  with  the  railroad  company  without  suit, 
and  would  have  done  so,  except  for  the  plain- 
tififs  coarse;  that  a  setuement  was  prevented, 
and  litigation  was  made  necessary,  1^  the  ac- 
tion of  the  plaintiff.  They  argue  that  for 
this  reason  they  should  be  relieved  from  the 
payment  of  any  costs,  excepting  such  as  were 
occasioned  by  their  ovm  conduct,  and  would 
not  have  been  made  if  they  had  disclaimed. 
They  also  contend  that  the  statute  does  not 
authorize  a  division  of  the  judgment  for  costs. 

By  whatever  motives  the  appellants  may  have 
been  actaated,  we  think  that,  when  they  joined  I 
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with  the  plaintiff  in  t}ie  prosecntion  of  the 
claim  against  the  railroad  company,  they  in- 
curred an  equal  liability  for  that  company's 
costs,  if  it  should  prevaU.  So  far  as  the  rail- 
road company  was  concerned,  it  was  doubtless 
entitled  to  a  joint  and  several  judgment  axainat 
these  claimants  for  reimbursement  of  ul  the 
expenses  it  had  Incurred  that  were  taxaUe 
as  costs.  But  as  between  the  claimants  it 
waa  reasonable  that  an  apportionment  should 
be  made.  It  was  not  necessary  that  the  divi- 
sion should  be  in  proportion  to  the  amounts 
claimed,  for  there  was  no  relation  between 
these  amounts  and  the  costs  incurred  by  the 
railroad  company.  The  order  that  each  claim- 
ant should  pay  one-thfrd  of  the  costs  for 
which  all  were  liable  is  not  one  Ot  which  the 
appellants  can  justly  complain. 
The  judgment  is  affirmed. 


GUDMUND  T.  GUDMUND.t 

(Sopreme  Court  of  Kansas.   Feb.  8,  1918.) 

Appeal  ttwn  District  Court,  Republic  Comi- 
ty. 

Action  by  Andrew  Gndmnnd  against  Emma 
M.  Gudmond.  Judmient  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

R.  S.  Hanley.  of  Belleville,  and  J.  M.  L!vln- 
good,  of  Bellevule,  for  appellant  N.  J.  Ward, 
of  BeUevilte,  and  Mn.  L.  O.  Cue,  of  Topeka. 
for  appeU«& 

PEB  GTTRIAU.  The  parties  to  this  action 
were  married  September  3,  1910,  and  the  de- 
cree of  divorce  from  which  the  wife  appeals 
was  granted  October  28,  191L  At  the  time  of 
the  marriage  the  husband  waa  T4  and  the  wife 
32  years  of  age.  Both  were  bom  in  Sweden, 
For  several  months  previoos  to  the  marriage 
she  had  been  hie  housekeeiwr.  The  husband 
owns  three  plecet  of  real  estate,  estimated  to 
be  wortih  $9,000;  the  wife  has  no  property. 
Shortly  after  the  marriage  the  husband  con- 
veyed to  the  wife  a  five-acre  tract  and  two 
town  lots.  Differences  soon  afterwards  aroae 
between  the  parties,  and  the  husband  brought 
snit  for  divorce,  alleging  gross  neglect  and  ex- 
treme cruelty.  The  answer  denied  the  charg«, 
and  aDeged  a  promise  on  the  husband's  part, 
made  before  marriage,  to  convey  the  property 
described  In  tJie  deeds  to  her.  The  court  set 
aside  the  conveyances,  and  gave  to  the  wife  her 
wearing  apparel  and  an  allowance  of  $160, 
which  the  husband  was  directed  to  pay  her. 
The  residue  of  the  property  was  given  to  the 
husband. 

The  court  mUiht  well  have  refnsed  a  decree 
of  divorce.  In  our  opinion,  the  clear  weight  (tf 
the  evidence  disproved  the  charge  of  neglect  of 
du^,  and  of  extreme  cruelty,  also.  Because  of 
the  disparity  in  the  ages  of  the  parties  and 
the  probabiuty  that  they  will  never  live  to- 
gether, we  diall  not  disturb  the  divorce.  The 
80-caUed  divfdon  of  the  property,  however, 
seems  so  manifestly  inequitable  that  the  judg- 
ment will  be  modified,  and  the  court  directed 
to  award  t^e  wife  $1,250,  which,  under  all  the 
circumstances  of  the  case,  and  in  view  of  the 
evidence,  is  no  more  than  a  just  and  fair  al- 
lowance. The  decree  of  divorce  wilt  be  made 
subject  to  the  payment  to- the  wife  of  the  al- 
lowance. The  costs  in  the  court  below  and  of 
the  appeal  will  be  taxed  against  the  plaintiff. 
I  Affirmed. 

t  Reb««rlBK  denied  Harcb  16.  UU.  " 
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GEORGE  J.  BIBKBL  00.  NABT. 
(Qt.  1,186.) 

(Diatrict  Court  of  Appeal,  Second  District, 
California.    Dec  17,  1912.    Rebeartns  De- 
nied hj  Supreme  Court  Feb.  IS,  1913.) 

1.  Sales    (|  477*)— CoNomoKAL  Saijs— 

WaIVU  or  COKDITIOH. 

Where  a  contract  for  sale  on  Installments 
provided  that  the  title  should  not  pass  until 
full  parment,  the  condition  was  for  the  sole 
benefit  of  tlie  seller,  who  might  walre  It 

iBd.  Not&— Vor  other  eases*  see  BaUa,  OenL 
i.  if  1411-1417;  Dec  Dig.  I  477.*] 

a.  Blsctioh  of  RracEDiZB  (I  8*>- Bucnon— 

AjCTS  CONSnTUTIHO. 

Where  a  contract  for  tbe  nle  of  a  plaoo 
upon  insUllments  provided  that,  nntU  fall  paj' 
ment,  title  should  remain  in  the  seller,  who 
might,  uiK>u  failure  to  pay  an^  of  tbe  install- 
ments, retake  the  instrument  without  legal  pro- 
cess and  terminate  the  contract,  or  enforce 
Pftyment  of  all  atuns  then  uDpald,  tbe  bitnginK 
of  an  action  for  tbe  unpaid  purchase  money 
was  au  election  to  enforce  payment,  and  a 
waiver  of  the  seller's  right  to  retake  possession 
upon  default;  such  waiver  vesting  complete 
title  in  the  bnyer,  so  tliat  the  piano  might  be 
taken  upon  attacbment  in  soeh  action. 

[Bd.  Note^For  other  cases,  see  Ejection  of 
Bemediee,  Cent  Dig.  K  3.  4 ;  Dec.  Dig.  |  8.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
Goonty;  U.     DooUng,  Jud^ 

Action  b7  the  George  J.  Blrkel  Oompanr 
against  Mrs.  H.  H.  Naat.  From  a  Judgment 
for  defendant  and  an  ordw  denying  a  new 
trial,  plaintiff  appeals.  Jndgumit  and  order 
reversed. 

E.  8.  WlUlanui,  of  Zios  Angeles,  for  appel- 
lant Geo.  Bf.  Harfew,  of  Los  Angieles,  for  re- 
spondent 

SHAW,  3.  Action  to  recover  npon  a  con- 
tract for  the  conditional  sale  of  a  piano  made 
by  plaintiff  to  defendant  Judgment  went 
for  def^dant  PlalntlfC  n^oved  for  a  new  tri- 
al, which  was  denied,  and  it  an>eals  firom 
the  order  denying  its  motion,  as  as  tnm 
the  Judgment 

At  the  time  of  the  delivery  of  the  piano 
to  defendant  she  executed  a  contract  where- 
by she  agreed  to  pay  therefor  to  plaintiff  the 
sum  of  $600,  as  follows:  Ten  dollars  npon 
the  signing  of  the  contract  and  at  least  $10  on 
the  8th  day  of  each  month  thereafter,  together 
with  interest  nntU  the  whole  sum  was  paid, 
and  that  until  said  sum  and  Interest  should 
be  fully  paid,  the  piano  should  remain  the 
property  of  plaintiff,  but,  upon  full  payment 
title  thereto  should  vest  In  defendant ;  In  ad- 
dition to  which,  the  contract  contained  the 
following  clause:  "I  also  hereby  agree  that 
if  I  fail  to  pay  any  of  said  monthly  install- 
ments when  due,  or  to  fulfill  and  keep  any 
other  of  the  aforesaid  conditions,  therenptm 
George  J.  Birkel  Company  may  enforce  pay- 
ment of  all  of  said  snm  of  9600  th&i  unpaid 
and  Interest  thereon;  or,  at  Its  option, 
George  3.  Birkel  Company  may  retake  pos- 
session of  said  piano  without  legal  process, 
and  for  that  purpose  may  enter  any  premises 


where  the  same  may  be,  aiid  therenp<m  with- 
out further  notice  terminate  this  contract" 
Defendant  made  default  in  the  monthly  pay- 
ments which,  by  the  terms  of  the  contract, 
she  was  required  to  pay,  whereupon  plaintiff 
brought  this  action  for  the  unpaid  balance 
of  principal  and  Interest,  and  caused  to  be 
Issued,  in  said  suit,  a  writ  of  attachment 
under  and  by  virtue  of  whl<^  the  sheriff 
levied  upon  and  took  into  his  possession  the 
piano,  which  he  stored  In  a  warehouse  owned 
and  controlled  by  plaintiff. 

[1]  Upon  these  facts,  the  court  found  that 
title  to  the  piano  did  not  vest  in  the  defendp 
ant  by  reason  of  the  action  brought  by  plain- 
tiff, in  the  exercise  of  its  option,  to  recover 
the  purchase  money  which  defendant  had 
agreed  to  pay ;  that  the  taking  of  the  piano 
by  the  Etherlff  under  the  writ  of  attachment 
and  storing  it  in  plaintiff's  warehouse  was  a 
recaption  thereof  by  plaintiff;  that  under 
the  terms  of  the  contract,  title  could  not 
vest  in  defendant  without  her  consent,  and 
that  she  never  assented  thereto.  These  find- 
ings, consisting  of  a  Jumble  of  both  law  and 
fact  cannot  be  sustained.  The  provision  of 
the  contract  to  tbe  effect  that  the  title  to 
the  piano  should  remain  in  plaintiff  until 
payment  of  the  full  purcbase  price  thereof, 
was  inserted  for  the  purpose  of  securing 
such  payment  and  therefore  was  for  the  ben- 
efit alone  of  the  vendor.  Being  for  Its  sole 
benefit,  It  had  tbe  right  to  waive  the  same. 
Shepard  v.  MUls,  173  III.  223,  50  N.  B.  709. 

[2]  Plaintiff  could  not  retake  tbe  piano 
and  also  sue  for  the  price  thereof.  Muncy 
V.  Brain.  158  Cat  300,  110  Pac.  945.  There- 
fore, when  It  brought  this  action  for  the  pur- 
chase  money,  It  waived  Its  right  to  retake 
possession,  and  elected  to  enforce  payment 
Having  exercised  Its  option  to  sue,  it  was 
debarred  from  all  right  to  recover  the  prop- 
erty under  a  claim  that  title  had  not  passed 
to  defendant  Holt  Mtg.  Co.  v.  Ewlug,  109 
Cal.  353,  42  Pac;  435;  Parke,  etc.,  Co.  v. 
Lumber  Co.  et  al.,  101  Cal.  87.  35  Paa  442. 
The  1^1  effect  of  such  election  was,  im- 
mediately npon  the  filing  of  the  complaint 
to  transfOT  to  and  vest  in  defendant  title 
to  the  piano  as  completely  as  though  defend- 
ant had  made  full  payment  therefor.  Elsom 
V.  Moore,  11  CaL  App.  377,  105  Pac.  271; 
Shepard  v.  Mills,  supra.  The  title  having 
passed  to  and  become  vested  in  defendant 
by  reason  of  plalntUTs  election  to  exercise 
its  option  to  enforce  payment  it  was  not 
only  subject  to  an  execution  which  might  be 
issued  upon  a  Judgment  obtained  in  the  ac- 
tion, but  likewise,  and  for  the  same  reason, 
subject  to  levy  under  a  writ  of  attachment 
Issued  in  tbe  salt  The  act  of  the  sheriff  In 
taking  possession  of  the  piano  was  in  no 
sense  a  recaption  by  plaintiff  under  the 
terms  of  the  contract  which  authorized  the 
taking  without  legal  process.  Until  a  sale 
thereof  under  execution,  issued  npon  a  Judg- 
ment obtained  In  the  acticm,  the  property  be- 
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longed  to  defendant,  Kibject  to  tli«  lerj  ot 
the  writ,  poatoBBlon  ni  wblcfa  8tie  might  ob- 
tain, eitber  upon  payment  or  the  ^vlug  of  a 
bond  for  the  rdease  thereof.  The  act  (rf  the 
sherUr  In  storing  it  in  xdaintiflTs  war^nse 
waa  immaterial,  bo  far  as  it  affected  plain- 
tUTa  rights  in  the  matter. 

Defendant,  In  her  answer,  set  up  certain 
facta  aa  a  separate  d^msa  No  findings, 
however,  were  made  by  the  court  open  the 
Issues  BO  tendered. 

The  Jndgmoit  and  order  ore  rereraed. 

We  eoncor:  ALLEN,  P.  J.;  JAMES,  J. 


JACKSON  T.  SUPERIOR  COURT  OF  CAL- 
IFORNIA IN  AND  FOR  LOS  ANGELES 
COUNTY.   (Civ.  1,244.) 
(INstrict  Coort  of  Appeal,  Second  District, 
CaUfomia.   Dec  14.  1912.) 

Appeai.  and  ElKBOB  (|  415*)-'Noncx  or  Ap- 
FEAL— Pasties  to  be  Sebvbd— Codbsxno- 

AKTS. 

Where  petitioner  broaght  action  In  the  Jos- 
tices'  coort  agaiost  two  defendants  to  recoTeT 
for  labor  of  an  agreed  value,  and  bad  jadgment 
against  one  of  them  only,  who  appealed,  it  was 
not  necesaarr  that  the  appellant  shoold  serve 
hfs  notice  of  appeal  npon  the  codefendant,  sloce 
a  jadgmeot  on  appeal  changing  the  UaUUtj  of 
appellaot  would  not  In  anj  waj  alFect  the  other 
defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  CenL  Pig.  1  2138 ;  Dec.  Dig.  f  415.*] 

Orlginftl  iffooeedlng  In  certiorari  bj  J.  H. 
Jaduon  against  the  Superior  Oonrt  ot  the 
Bute  of  California  In  and  for  the  County  of 
Loa  Angelea  (Hon.  Curtis  D.  Wilbur,  Judge) 
to  review  an  order  of  the  court  refusing  oo 
dlraniss  an  appeal  taken  from  a  Jnattcee* 
court  Order  affirmed. 

George  E.  Gryer,  of  Los  Angeles,  for  peti- 
tioner. B.  i£.  Marble,  of  Los  Angeles,  for 
respondent 

JAMES,  J.  FetltloBer  here  was  the  plaln- 
tlff  in  an  action  commenced  in  the  justices' 
court  against  Lewis  Rees  and  the  Kline 
Invalid  Bed  Company,  wbich  action  was  for 
labor  done  at  the  alleged  request  of  defend- 
ants of  the  alleged  agreed  ralue  of  $67JS0. 
The  defendants  therein  answered  separate- 
ly, and  after  trial  had  the  Justice  rendered 
Judgment  in  ftivor  of  plaintiff  against  the 
defendant  Rees  oidy.  Rees  gave  notice  of 
appeal  and  filed  an  undertaking  on  appeal. 
Hla  notice  of  appeal  he  served  upon  the 
plaintiff  <mly,  and,  because  such  notice  was 
not  also  served  upon  Rees'  codefendant,  peti- 
tioner here  moved  In  the  siqierlor  oonrt  to 
dlamlSB  BMtf*  aH>eal  on  the  ground  that  he 
had  not  served  all  of  the  adverse  parties. 
TbJa  the  superior  court  declined  to  do.  If, 
after  Judgment  had  been  rendered  In  Its 
tevor,  the  codefoidant  with  Bees  contin- 
ued to  be  an  adverse  party,  then,  of  course, 


in  ordn'  to  make  hla  anneal  ^ectual,  Beea 
shonld  have  sored  Us  notice  of  a^eal  upon 
hla  codefendant  It  la  said  In  BeU  v.  San 
Francisco  Savings  Union,  153  OaL  04,  94  Pac 
225.  that  "an  'adverse  party,'  within  tlte 
meaning  of  section  940  of  the  Code  of  Civil 
Procedure,  la  one  *wboae  Interest  In  the  sob- 
Ject-matter  of  the  appeal  la  adverse  to  or 
will  be  affected  by  the  reversal  or  modifica- 
tion of  the  Jndgmrait  or  order  from  whi^ 
the  an>eal  baa  bem  taken.'  Senter  v.  De 
Bemal,  38  CaL  637.  If  a  Judgment  may  be 
modified  in  any  manner  favorable  to  appel- 
lant without  injuriously  affecting  the  inter- 
est of  the  party  not  served,  the  appeal  will 
not  be  dismissed."  It  Is  correct  to  say  in  a 
general  way  that  in  all  Of  those  cases  where 
it  has  been  held  that  a  codefendant  must  be 
served  by  the  par^  ajHteallng  the  snbjectr 
matter  of  the  action  waa  auch  that  any 
change  worked  by  the  appeal  wonld  affect 
the  intoest  of  sadi  codefendant  anch  as  in 
f^on3  of  partition,  foreclosure  ot  noort- 
gagee,  eta  In  the  matter  here  considered 
tlie  Justlcea*  court  determined  by  its  Judg- 
ToeDt  that  there  was  no  liability  against  the 
Kline  Invalid  Bed  (Company  for  ai^  part  of 
the  amount  of  money  claimed  by  idalntiff, 
this  petitioner,  but  that  defoidant  Beea  waa 
there  liable  for  the  foU  amount  Upon  a  re- 
trial of  the  acUim  In  the  superior  court  if 
a  Judgment  was  there  roidered  aa  affecting 
Rees  differ^  from  that  made  bj  the  Justice, 
the  llabiUty  or  Interest  of  the  Kline  Invalid 
Bed  Company  would  be  In  no  wise  affected. 
On  the  other  hand.  If  the  xdalntiff  In  the 
Jnstice  court  action  was  dissaUsfied  because 
he  had  not  secured  Jadgment  against  Rees' 
codefttdant  he  possessed  the  same  right 
to  appeal  aa  did  Bees.  Clearly  the  Kline  In- 
valid Bed  Company  waa.  not  an  adverse  par- 
ty stich  aa  to  require  that  notice,  of  appeal 
be  served  upon  It 

For  the  reaaons  stated,  it  Is  made  to  ap- 
pear that  the  superior  court  haa  not  oceed- 
ed  Its  Jurisdiction  hi  refusing  to  make  the 
order  dismissing  the  ain>eal  aa  asked  for. 
and  its  order  denying  the  motion  Is  affirmed. 

We  concur:  ALLEN,  P.  J. ;  SHAW,  J. 


DB  MITCHELL  T.  OBOAKEw    (Glv.  1468.) 
(IMBtiict  Court  of  Appeal,  Secmid  IMatzlcr, 
California.  Dec.  16,  1912.) 

1.  Appeal  and  Ebkob  (|  430*)— Bioht  or 
Review— Necessity  or  Appeai.. 

Where  defendant  givea  no  notice  ot  ivpeal. 
either  from  an  order  striking  bis  unsettled 
statement  from  the  files  or  dismissing  his  mo- 
tion for  a  new  trial,  smA  orders  cannot  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2173,  2174,  8126;  Dec. 
Dig.  I  430.*] 

2.  Appeal  and  Ebbob  (|  302*)— Motion  iob 
New  Tbial— Stateuekt  or  (iaouNDs. 

A  proposed  unsettled  statement  of  the 
caBS,  incorporated  in  a  bUl  (tf  eaceptioiis  to  be 
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used  on  an  appeal  never  taken  from  an  order 
striking  it  from  the  files,  does  not  entitle  it  to 
conaideiation  as  a  statement  in  support  of  the 
motion  for  a  new  trial,  and  hence,  for  want 
of  a  anflkient  atatement,  the  motion  moat  be 
denied. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Gent.  Dig.  H  1744-1752;  Dec  Dig.  | 

Appeal  from  Superior  Coort,  Los  Anc^ee 
Coiuit7;  CurtlB  D.  Wilbur.  Jndge. 

Action  by  A.  B.  De  Mitchell  against  P.  W. 
Croake.  Judgment  for  idalntlffl;  and  defend* 
ant  appeals.  Affirmed. 

H.  a  Dillon  and  A.  S.  Ctoldflam,  both  of 
LoB  Angeles,  for  appelant  Lndna  M.  Fall 
and  Wel»ter  B&Yia,  both  of  Los  Angeles,  for 
respondent 

SHAW,  J.  Action  to  qnlet  title  Judg- 
ment, entered  August  23,  1910,  went  for 
plaintiir,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  ap- 
peala 

Pursuant  to  bis  notice  of  Intention  to 
move  for  a  new  trial,  defendant  prepared, 
served,  and  filed  his  proposed  unsettled  state- 
ment of  the  case  to  be  used  In  sui^wrt  of  his 
motion.  Thereafter,  on  October  17,  1910, 
plaindfC  moved  to  strike  from  the  flies  and 
records  defendant's  proposed  statement  upon 
the  ground  that  the  same  had  not  been  serv- 
ed within  the  time  prescribed  by  law,  and 
also  moved  to  dismiss  the  motion  for  a 
new  trial.  The  court  granted  both  motions, 
and  made  Its  orders  striking  from  the  files 
and  records  In  the  case  the  defendant's  pro- 
posed statement  of  the  case,  and  dismissed 
defendant's  motion  for  a  new  trial.  There- 
upon defendant  prepared  and,  on  January 
9,  1911,  caused  to  be  settled  a  bill  of  excep- 
tions, wherein  was  set  out  and  exhibited  the 
alleged  erropeous  rulings  of  the  court  in  the 
making  of  said  orders. 

[1]  Defendant,  however,  gave  no  notice  of 
a[^)eal,  either  from  the  order  striking  the 
statement  from  the  flies  or  dismissing  the 
motion ;  hence,  conceding  the  orders  to  have 
been  the  subject  of  appeal,  in  the  absence 
of  any  appeal  therefrom,  the  action  of  the 
court  in  making  them  cannot  be  reviewed. 

[2]  After  the  making  of  these  orders,  from 
which  no  appeal  was  taken,  defendant  gave 
a  second  notice  that  he  would,  on  November 
7,  1910,  move  the  court  for  a  new  trial, 
which  motion,  it  was  stated  In  the  notice, 
would  be  made  upon  a  "statement  upon  ap- 
peal, which  Is  herewith  served  upon  you,  at- 
tached to  the  bill  of  exceptions  in  said  case." 
This  motion  was  made  at  the  time  spedfled 
In  the  notice,  and  by  the  court  denied.  De- 
fendant appeals  from  this  order.  Not  only 
was  there  a  failure  to  give  notice  of  the 
motion  within  the  time  prescribed  by  law, 
but  no  statement  in  support  of  the  motion 
was  ever  settled.  In  the  absence  of  a  state- 
ment on  motion  for  a  new  trial,  the  motion 


is  properly  denied,  and  the  order  denying  the 
motion  must  be  affirmed.  Symons  v.  Bun- 
nell, 101  CaL  223,  8S  Fac.  TtO.  For  the  pur- 
pose of  showing  error  in  tb»  "iwirlpg  of  the 
order  of  Norember  7,  1910,  denying  his  mo- 
tion for  a  new  tdal,  qyi^lant  has  printed 
in  his  transcript  the  statement  by  order  ot 
court  stricken  from  the  flies,  and  which  is 
embodied  In  the  bill  at  exceptions  allowed 
January  B,  1811,  upon  tbe  making  of  said 
last-mentioned  order.  Since  tliia  proposed 
statement  was  never  settled,  it  coold  not  he 
used  upon  the  hearing  of  the  motion.  In- 
corporating it  in  a  bill  of  exceptions  to  be 
used  on  an  appeal  never  taken  from  an  or- 
der striking  it  from  the  files  does  not  entitle 
it  to  consideration  as  a  statement  In  support 
cf  the  motion  for  a  new  tilaL  Moreover,  the 
bill  of  exceptions  was  not  settled  and  filed 
until  long  after  the  court  bad  denied  the 
motion  for  a  new  trial.  Mills  t.  Dearborn, 
82  Cal.  62,  22  Fac.  1114. 

The  only  ground  urged  in  support  of  a 
reversal  of  the  judgment  is  that  the  court 
erred  In  admitting  certain  evidence.  There 
Is  no  record  before  us  upon  wliich  these  al- 
leged errors  may  be  reviewed. 

Judgment  and  order  affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


CHANNEL  COMMERCIAL  CO.  t.  HOURl- 
HAN.     (Civ.  1,201.) 

(District  Court  of  Appeal.   Second  District, 
California.   Dec  16,  1912.    Rebearln);  De- 
nied by  Supreme  Court  Feb.  14.  1913.) 

1.  ApPEAI,  and  EBBOK  1010*)— FlNDINOB— 
ConOLUSIVENESS. 

If  there  is  any  evidence  In  the  record  to 
sustain  findings,  they  cannot  be  reviewed. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8979-^82,  4024;  Dec. 
Dig.  I  lOlO.*] 

2.  Sales  (|  417*)— GoziDmoNAL  Baxss— Bvx- 

DBNCI. 

In  an  action  for  damages  for  breach  of 
contract  for  tbe  sale  of  beans,  evidence  h^4  to 
show  that  the  sale  was  ^mditional  on  the  seller 
being  able  to  procnre  beans  at  the  agreed  price. 

[Ed.  Note.— For 'other  cases,  see  Sales,  Cent 
Dig.  8  1173 ;  Dec.  Dig.  }  417.*] 

8.  EviDKNCi  (I  408*)— Vabtiito  Gontraciv-' 
Saul 

A  memorandum  of  an  agreement  to  sell 
beans  in  tbe  following  form:  "Sep.  30,  '10, 
Rec'd.  C.  C.  Co..  $160.46  to  apply  on  1  M.  sk 
lot  pink  beans  as  per  sample  at  4^c"— signed 
by  the  seller,  was  not  a  sumcient  memorandum 
of  a  contract  of  sale,  bnt  a  mere  receipt 

[Bd.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  »  1820-1842;  DeTblg.  i  408.*]^ 

4.  BviDENCB  <i  384*)— Pauxl  BnonroB— Ta- 

BTinO  CONTBACTS. 

Where  a  writing  parports  upon  its  face  to 
completely  express  the  whole  agreement  It  Is 
presumed  that  the  parties  embodied  every  ma- 
terial term  tbereba. 

[Bd.  Note.— For  otiier  eases,  sss  Bridence, 
Dec.  Dig.  I  384.*] 
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6.  EtIDENCB  (f  408*}— PABOt  Bvidbnob— Va- 
BTIKQ  ReOKIPT. 

The  tennB  of  a  written  receipt  ma;  be  va- 
ried by  parol  e^denuu 

[EH  Note^FoT  otlier  casei,  see  EMdence, 
Gent  ZMff.  H  Dw/Dlg.  |  408.*] 

0.  APPBAX.  and  BbBOB  (I  995*)— FlKDINQB— 
CONCLUSIVKNESS. 

The  appellate  coart  cannot  determine 
where  the  preponderance  of  the  evidence  lies. 

[EA.  iNote.— For  other  cases,  see  Appeal  and 
Ifrzor.  Gent.  Dig.  {  8907 ;  Dec  Dig.  |  005.*] 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Crow,  Judge. 

Action  by  tbe  Channel  Commercial  Com- 
pany against  M.  P.  Hourihan.  From  an  or- 
der denying  a  motion  for  a  new  trial  after 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

B.  F.  Th<anaa,  ot  Santa  Barbara,  for  ap- 
p^nt  H.  0.  Bootb,  of  San  Fiandsco,  for 
respondwt 

JAMES,  J.  Tbls  is  an  action  for  damages 
alleged  to  have  been  suffered  by  plaintiff 
through  breach  of  contract  committed  by  de- 
fendant. Plaintiff  alleged  in  its  complaint 
that  on  the  30th  day  of  September,  1010,  in 
the  county  of  Santa  Barbara,  it  purchased 
of  defendant  1,000  sacks  of  beans  at  the  rate 
ot  4^  cents  per  pound,  to  be  deUvered  at 
onc^  and  that  defendant  failed  and  refused 
to  deliver  the  same.  As  evidencing  the  al- 
leged contract  of  sale,  plaintiff  set  out  in  Its 
complaint  that  a  memorandum  of  the  agree- 
ment tiad  been  made  in  the  following  form : 
"Sep.  80,  *10,  BeCd.  a  C  Co^  «160.45  to 
apply  on  1  M.  sk  lot  pink  beana  as  per  sam- 
ple at  4%c.  M.  P.  Honrihau."  Plaintiff  al- 
lied that  it  had  been  damaged  In  the  sum  of 
$720,  pins  the  sum  of  $160.45,  which  amount 
was  allied  to  have  been  paid  to  defendant 
at  the  time  of  the  making  of  the  agreement 
The  complaint  was  unverified.  The  defend- 
ant, by  answeit  made  g^eral  denial  thereto, 
and  alleged  further  that  plaintiff  had  execut- 
ed to  him  a  voluntary  acquittance  of  an  in- 
d^tednesa  In  the  sum  of  $160.45,  which  sum 
of  $160.45  defendant  alleged  that  he  had  ten- 
dered to  plaintiff  before  answering,  together 
with  Interest  at  7  per  cent  per  annum,  wlilch 
tender  had  been  refused.  Tbe  trial  Judge 
made  his  findings  of  fact  wherein  he  deter- 
mined that  there  had  been  no  contract  for 
the  sale  of  the  beans  entered  Into  between 
plalntlfl  and  defttidant,  and  that  the  memo* 
random  was  not  Intended  by  either  plaintiff 
or  defendant  to  evidence  a  contract  of  sale, 
but  that  tbe  amount  of  $160.45  was  to  be 
^aid  by  defendant  to  bind  tbe  bargain  on 
1,000  sacks  or  less  of  beans,  U  the  defend- 
ant could  pnrcbase  tbe  same  for  the  acoonnt 
of  plainOff  at  4H  cents  per  pound.  There  Is 
a  further  flndinff  that,  at  the  time  the  al- 
leged agreement  was  made,  plalntlfl's  agent 
promised  to  notify  defendant  within  two  days> 
whether  plaintiff  would  desire  defendant  to 
endeavor  to  purchase  beans  for  it,  and  that 


plaintiff  did  not  so  notify  def^idant,  but 
that  several  days  later  made  tbe  claim  that 
tbe  memorandum  amounted  to  a  contract^  and 
demanded  tbe  delivery  of  tbe  beabs  therein 
described,  and  that  tbe  defendant  tboi  ten- 
dered to  plaintiff  the  sum  of  $160.46.  Upon 
these  findings,  Judgment  was  entered  In  fa- 
vor of  defendant.  A  motion  for  a  new  trial 
having  been  subsequently  made  on  tbe  part  of 
plalntlfl  and  denied,  this  appeal  followed. 

[1]  So  far  as  the  findings  of  fact  made  by 
the  trial  court  are  to  be  considered,  If  there 
Is  any  evidence  In  the  record  to  sustain  them 
th^  must,  upon  this  review,  be  beld  to  be 
ful^  supported.  In  tbe  testlmcmy  of  the  de- 
f^dant  are  to  be  found  direct  atatements 
sufficient  to  warrant  all  of  the  flM<»^git  of 
fact,  as  made.  Defendant  testified  that  ba 
was  a  stor^eepra  in  Ibe  Santa  Ynea  Vall^ ; 
that  be  had  bad  various  dealings  with  the 
plaintiff;  that  the  representative  of  plain- 
tiff, according  to  his  usual  custom,  called  up- 
on him  on  the  day  when  the  alleged  agree- 
ment respecting  the  sale  of  beans  was  made; 
that  he  proceeded  to  adjust  his  accounts 
with  this  representative;  that  as  he  was 
about  to  draw  a  check  In  settlement  of  tbe 
amount  of  $160.45,  which  he  then  owed  to 
plaintiff,  the  representative  of  plaintiff  told 
him  to  keep  that  and  use  It  as  a  deposit  on 
the  beans.  According  to  defendant's  testi- 
mony, there  had  been  some  conversation,  re- 
specting the  purchase  of  the  beans,  before 
the  settl^ent  ot  accounts  was  made;  that 
plaintiff's  agent  bad  asked  him  If  he  could  get 
beans,  and  he  told  him  that  he  would  see, 
and  that  he  might  be  able  to  buy  them  at 
4^  cents ;  that  plalntlfl's  agent  took  a  sam- 
ple of  the  beans  and  said,  "I  will  let  you 
know  to-morrow  evening  If  the  sample  Is  sat- 
isfactory, and  you  buy  tbe  beans;*'  that  he 
told  tbe  agent  that  It  was  all  right,  but  to  be 
sure  and  let  him  know,  and  he  would  try  and 
get  them,  and  that  there  the  matter  rested. 
Regarding  the  signing  of  the  receipt  he  said 
that,  after  the  accounts  bad  been  adjusted, 
the  agent  told  him  that  he  wished  some  pa- 
per to  show  his  employers  how  the  account 
had  been  adjusted,  and  said,  "I  will  Just 
make  a  note  that  there  Is  so  much  to  your 
credit;"  and  that  be  (defendant)  had  said, 
"All  right,"  and  had  signed  tbe  rec^pt  in 
that  way.  Taking  this  evidence  as  true,  it 
would  appear  that  defendant  was  to  act  rath- 
er In  the  capacity  of  agent  for  plalntlfl  than 
otherwise,  In  the  matter  of  the  purchase  of 
the  beans,  though  it  seems  to  bave  been 
shown,  by  all  of  tbe  testimtmy,  that  defmd* 
ant  was  to  reap  no  profit  In  tbe  transaction, 
bat  vras  to  pnrcbase  tbe  beans  from  tbe 
growers  at  tbe  price  which  the  tfalntlff 
agreed  to  pay. 

[2]  Assuming  that  a  diflerent  legal  rela- 
tion arose  betwe^  the  parties,  and  that  they 
dealt  with  each  other  as  distinct  principals 
in  the  transaction,  then  the  evidence  estab- 
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llBbes  the  fact  tbat  tbe  sale  was  conditional 
apou  defendant  being  able  to  procure  the 
beana  at  the  price  agreed  npon.  Other  evi- 
dence In  tbe  record  shows  that  he  was  un- 
able to  procure  them  at  that  price,  and  that 
be  promptly  notified  plaintiff  of  the  fact 

[8]  The  vital  qaestlon  In  the  case,  however, 
depends  upon  what  construction  shall  be  giv- 
en to  the  receipt  as  signed  by  defendant  and 
as  set  out  in  plaintiff's  comi^int.  If  that 
Instrument  contains  sufficient  terms  to  evi- 
dence a  complete  contract  of  sale  and  par- 
chase,  then  all  of  the  testimony  Introduced, 
which  tended  to  vary  or  limit  the  effect  of 
that  agreement,  would  be  irrelevant  and  in- 
competent Code  Glv.  Proc  |  1856.  By  the 
lection  last  referred  to,  it  is  provided  that, 
where  an  agreement  Is  reduced  to  writing, 
it  must  be  considered  as  containing  all  of 
the  terms  agreed  upon,  ezc^t  that  evidence 
may  be  introduced  of  the  circumstances  un- 
der which  the  agreement  was  made,  or  to 
ocplaln  an  extrinsic  ambiguity,  or  to  estab- 
lish UlegaUt7  or  fraud.  We  do  not  think 
that  the  race^  so  called,  of  Itself  evidenced 
a  contract  of  sale;.  Plaintiff  only  treated  It 
as  a  mere  memorandum,  which  required  ez; 
planatlon  by  oral  testimony,  and  there  seous 
not  to  have  been  any  special  objection  made 
on  the  part  of  plaintiff  to  the  introduction 
of  any  of  the  testimony  of  d^endant,  where- 
in he  gave  his  vmrion  of  the  transaction. 

[4}  The  rale  Is  that  where  a  writing  Im- 
ports upon  its  face  to  be  a  complete  eqires. 
alon  at  the  whole  agreement,  it  is  then  pre* 
Bomed  that  the  parties  have  Intimlaced  Into 
it  every  material  item  and  tram  Harrison  v, 
McCbrmlck,  89  CaL  827,  26  Fac.  880^  23  Aul 
St  Rep.  460.  In  the  case  of  Gardiner  v.  Mc- 
Donogh,  147  Gal.  818.  81  Pac.  86^  relied  op- 
on  by  am)^nt,  the  memorandum  stated.  In 
express  terms,  that  the  parties  had  that  day 
"bought"  a  certain  quantity  of  beans,  stat- 
ing the  name  of  the  beans,  but  not  otherwise 
designating  them  as  beans.  Here  no  words 
are  contained  In  the  written  receipt  appro- 
priate to  convey  the  meaning  of  sale  or  pur- 
chase and  undoubtedly  oral  testimony  was 
admissible  to  explain  Just  what  the  obUga- 
tiona  of  the  parties  were  In  the  entire  trans- 
action. 

[f]  The  Instrument  was  in  the  nature  of  a 
receipt  only,  In  the  consideration  of  which  It 
has  been  often  held  that  the  terms  of  such 
documents  are  not  conclusive,  but  that  they 
may  be  explained  or  varied  by  parol  proof. 
Snodgrass  v.  Parks,  79  Cal.  55,  21  Pac.  429. 
As  we  have  before  noted,  it  appears  from  the 
record  that  both  parties  at  the  trial  consid- 
ered that  the  true  transaction  was  to  be  es- 
tablished In  the  main  by  oral  proof,  for  both 
sides  offered  such  proof,  and  that  offered  on 
the  part  of  defendant  to  this  point  was  not 
objected  to. 

[I]  We  can,  on  this  review,  have  no  con- 
cern OS  to  whether  the  preponderance  of  evi- 


dence tended  to  sustain  the  i^lntlfTs  con- 
tentions, or  those  of  the  defendant  That 
was  a  matter  solely  for  the  determination  of 
the  trial  court,  and  Its  conclusions  thereon 
must  be  treated  as  final. 
The  order  denying  a  new  trial  is  affirmed. 

We  concur:  AMiEN,  P.  3.;  SHAW,  J. 


TBAIiD  et  uz.  T.  80UTHSBN  PAOL  CO. 
(Olr.  1,007.) 

(District   Court   of   Appeal,   Third  District 
California.   Dec  12,  l6l2.    Rehearing  De- 
nied by  Supreme  Court  Feb.  10,  1913.) 

1.  Oabbibbs  (S  318*)— Injubt  to  Pabssnobb 
— Sufficient  Liqht— EWidbnob. 

In  an  action  by  a  passenger  for  personal 
injuries  received  by  a  fall  while  descending 
from  defendant's  coach,  evidence  held  to  war- 
rant a  finding  that  the  accident  was  due  to 
defendant's  negligent  failure  to  maintain  euffi- 
cient  lights  at  its  depot. 

[Ed.  Note^For  otiier  eases,  see  Carriers, 
Cttit  Dig.  H  127a  1807-1814;  Due  Dig.  | 
318.*] 

2.  Garkixbs  (i  286*)— iHJmtT  to  Fabsekobb 

— DUTT  TO  PUBNISH  STATION  LlOHTS. 

Common  carriers  most  furnish  sufficieat 
light  at  n^ht  at  th^r  stations  to  enalile  pas- 
sengers boarding  or  leaving  their  trains  to  do 
so  with  safety,  a  failure  to  do  so  being  culpable 
negligence,  and  it  makes  no  difference  if  the 
light  was  shut  off  from  the  alighting  place  by 
a  row  of  box  cars. 

[Bd.  Note.— For  other  cases,  see  Garriezs, 
Cent.  Dig.  H  1142-U48, 1160-11S2;  Dec.  Dig. 
1  288.*] 

8.  GABBnCftS  ({  286*)— IffJUBT  TO  PASSXHGKa 

— Pboxiuatb  Cause. 

Where  a  plaintiff  while  alighting  from  de- 
fendant's train  in  the  dark  fell  to  the  ground, 
and  was  seriously  hurt  it  will  be  held  an  ac- 
cident which  may  be  "reasonably  anticipated" 
will  occar  from  a  railroad's  omission  to  suffi* 
ciently  light  Its  station. 

[Ed.  Note.— For  other  cases,  see  Ouriers; 
Cent  Dig.  H  1142-1148,  11B0-11S2;  Dec.  Dig. 
1  286.*]     "  ^  * 

4.  CaBBIEBS  (I  833*)— INJITBT  TO  PASBBIfOn 

—  OONTBIBUTOBT  NeULIOENOB  —  AUOHTINQ 

TBOM  Train. 

A  woman  well  along  in  years,  but  who 
was  robust,  and  did  all  her  household  duties, 
was  not  guilty  of  contributor;  negligence  in 
getting  off  of  defendant's  train  witliout  assist- 
ance at  her  destination,  carrying  a  small  valise 
and  a  suit  case,  In  the  dark,  there  being  nobody 
to  help  her  off;  It  being  her  duty  to  alight 
when  she  reached  her  desnnation. 

[EU.  Note.— For  otiier  cases,  see  Carriers, 
Cent  Dig.  H  ISSB,  1886, 1S88-13I»7;  De&  Dig. 
S  S33.*l 

5.  Cabbtbbs  n  8S3*>— INJTTBT  TO  PAsaiiien 
— Contbibutobt  Nboliobnob. 

Where  a  woman  of  advanced  years,  hut  in 
robust  health,  was  injured  by  follmg  from  the 
steps  of  a  passenger  car  while  attempting  to 
alight  without  assistance  at  her  station,  the 
place  being  very  dark  and  there  being  no  one 
to  assist  her,  the  mere  foct  tbat  she  realized 
the  risk  of  doing  so  did  not  make  her  act  th«^ 
voluntary  assumption  of  the  risk ;  she  not  be- 
ing responsible  for  tbt  situation  in  which  she 
vras  placed. 

[Bd.  Note.— For  other  cases,  see  OsrrieT^ 
Gent  Dig.  ||  1S8D,  188B,  1888-1897;  Dse.  Dig! 
S  338.*] 
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6l  Tsial  243*}— Cdntbadioioit  Ihrsito* 

WOWB— CAMmS— lilOHTS. 

When  the  a>ait  loitnieted  Uiat  defendant 
carriir  moit  fnrniih  soch  a  li^t  at  iti  depot 
u  an  ordinarilr  careful  penon  would  have  nir- 
niahed  under  the  dreumatancea,  the  fact  that 
other  parts  of  the  charge  required  that  plaintiff 
moat  fnrvith  "mfficieut  Ilfht"  and  ^proper 
lifht"  did  not  give  the  Jon  a  double  standard 
of  defendant's  on^  in  lighting  Its  station,  since 
the  jury  will  be  assumed  to  baTe  understood 
such  teems  to  mean  such  light  as  an  codina- 
rilj  carefal  person  would  have  fnmlslied. 

[BU.  Note.— For  other  caae&  aee  TM,  Oent 
Dig.  U  064,  665;  Dec  IHri  248.*] 

7,  Tbiai.  (%  260*)  — Habmum  Shwn— Ih- 

BTBUcnoifB — SurnouNCT. 

Where  the  principle  declared  in  a  rejected 
instruction  was  in  substance  given  in  the 
court's  charge,  its  refusal  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  661-C59 :  Dee.  DicTl  260  •] 

AiHTeal  from  Snporior  Court,  Nape  Gomi- 
tr;  Henry  a  GesCord,  Judge. 

Action  b7  Charles  leole  and  wife  agBlnst 
tlie  Soathom  Fadflc  Company.  Jadsmait 
for  i^intlffs,  and  def^idant  aroeala.  Af- 
firmed. 

F.  EL  &  Ifc  B.  Jtrtuuton,  of  Napa,  tor  appel* 
lant   B.  a.         ta  Napa,  for  reapondents. 

HART,  J.  This  Is  an  action  to  recorer 
damages  for  personal  injuries  whli^  the  com- 
plaint alleges  that  the  plalntitF,  Annie  B. 
Teale,  suffered  through  the  n^Hg^ce  of 
the  defendant  The  jury  by  whom  the  is- 
sues of  fact  were  tried  found  in  favor  of 
the  plalutUf,  awarding  htx  damages  in  the 
sum  of  f2,500.  for  which  amount  Judgment 
was  entered  In  her  favor.  The  defendant 
has  brought  the  case  to  this  court  by  ap- 
peals from  the  Judgment  and  order  doiying 
It  a  new  trial. 

The  complaint,  which  is  In  four  counts, 
alleges  (in  the  third  count)  that  the  plain- 
tiff on  the  evening  of  January  21,  lOOS,  at 
the  hour  of  7  p.  m.,  having  been  on  that  day 
a  passenger  on  one  of  the  defwdant's  rail- 
way trains  running  between  the  city  of  Oak- 
land and  the  town  of  Callstoga,  In  Napa 
county,  in  attempting  to  alight  from  said 
train  at  the  depot  in  the  last-mentioned 
place  fell  to  the  ground,  and  thereby  sustain- 
ed serious  Injuries  to  cme  of  her  lower  limbs ; 
that  the  accident  thus  happening  was  due  to 
the  culpable  fault  of  the  defendant  because 
of  its  failure  to  maintain  on  said  evening  at 
said  depot  sufficient  light  to  enable  the  plain- 
tiff to  see  her  way  down  the  st^  from  the 
platform  of  the  passenger  coach  in  which 
she  was  a  passenger  to  the  ground.  The  de- 
fendant, by  Its  answer,  besides  spedflcally 
denying  the  material  facts  of  the  comi^alnt, 
makes  the  charge  that  the  accident  whereto 
the  i^intiff  was  injured  was  the  direct  con- 
sequence of  her  own  inexcusable  fault,  and, 
fnrthermore,  that  the  circumstances  disclose 
that  she  assmned  the  risk  incident  to  the  act 
resulting  in  the  accident  and  its  oonseauenoes. 
At  the  dose  of  the  plalntUTs  cas^  the  Anirtli 


cause  of  action  was,  stlpnlatton,  strldcen 
from  the  complaint,  and  Uiwnpon  the  de- 
foidant  moved  tot  a  nonsolt  as  to  the  re- 
maining caoaes  of  action  <ml  a  number  of 
specific  groonda,  the  gmeral  tfect  of  all 
which  was  that  the  erldence  presented  by 
the  plaintiff  in  snj^rt  of  her  com{daInt 
showed  that  the  Injuries  sustained  by  her 
were  not  iwozimately  caused  either  by  the 
negligence  of  the  defoidant's  servants  and 
employte  or  by  tliat  of  the  defendant  itself, 
but  that,  to  the  contrary,  it  thus  appeared 
that  the  Injuries  so  rec^ved  wen  tlie  di- 
rect result  of  the  plaintifl's  own  ne^igence. 
The  coort  granted  the  motion  as  to  the  first 
and  second  canses  of  action,  but  donied  It 
as  to  the  third  cause  of  a^ion,  which  counts 
on  the  ne^lgmoe  of  the  dtfttidant  aa  the 
proximate  cause  of  the  alleged  damage. 

The  ]«1ndpal  point  rtiled  upon  h«e  by 
the  defendant  Is  that  the  evidence  does  not 
support  the  verdict,  or,  as  the  motion  for 
the  nonsuit  necessarily  Implies,  that  ^ain- 
tUTs  own  proofs  dlsdose  that  Uie  accident 
and  conseqoait  Injnrles  to  her  would  not 
have  occnrred  bat  for  Iwr  own  Inacosable 
negligoice  or  palpable  want  of  ordinary  care 
In  attempting  to  leave  the  pamenger  coach. 
It .  Is  ftarthw  objected  that  the  oonrt  com- 
mltted  «Tor,  seriously  affecting  the  rights 
of  the  defraidant.  In  certain  portions  of  Its 
charge  to  the  Jury,  and  also  In  rejecting  ca- 
tain  Instmctlons  wbidi  the  latter  reauested 
It  to  read  to  the  Jory. 

The  evidence  dladoaea  these  facta:  That 
the  i^aintiff,  who  Is  a  woman  of  advanced 
years  and  who  had  resided  in  Callstoga  and 
vicinity  for  40  years,  left  Oakland,  as  the 
complaint  alleges,  on  the  afternoon  of  the 
21st  day  of  January,  1908,  on  one  of  the  de- 
toidant's  railway  trains,  for  the  purpose  of 
returning  to  hec  home  at  Callstoga.  From 
Vallejo  Junction,  to  which  point  she  was 
transported  ^  said  train,  she  was  taken  by 
one  of  the  d^endant's  ferryboats  across  the 
straits  of  Carqulnez  to  the  city  of  Vallejo. 
where  she  boarded  one  of  the  defraidant's 
trains  of  cars  directly  plying  between  the  said 
dty  of  Vallejo  and  the  town  of  Callstoga. 
This  train  consisted  of  four  cars— a  mail  car, 
a  baggage  car,  a  smoking  car,  and  a  paasen- 
ger  coach,  the  latter  being  the  rear  car  of 
the  train.  The  train  reached  Callstoga  at 
7:10  o'clock  p.  m.,  the  scbedu^  time.  The 
day  was  stormy,  a  wind,  and  rain  prevailing 
at  the  time  of  the  arrival  of  the  train  at 
Callstoga,  The  train  stopped  at  the  usual 
point  on  Its  arrival  at  the  d^t  Between 
the  depot  building  and  Uie  track  on  which 
the  passenger  train  went  Into  Callstoga  there 
were,  at  the  time,  some  box  cars  standing 
on  a  track ;  that  Is,  on  t^e  track  nearest  the 
depot  Wh^  the  passengw  txaln  came  to 
a  standstill,  Mrs.  Teale  arose  from  her  seat 
and,  taking  in  her  left  hand  a  small  valise 
or  satdiel  and  by  the  other  carrying  a  suit 
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case  of  the  ordinary  size,  started  toward  tbe 
fRmt  md  of  tbe  posaengw  coach.  Although 
tbere  wen  some  ll^ta  In  the  car  and  some 
In  and  abont  Uie  d^t  building,  when  she 
opened  tbe  door  of  tbe  orach  to  make  her 
exit,  she  fonnd  It  to  be,  as  she  described  It, 
"l^tcb  dark"— 60  dark,  In  fact,  that,  as  she 
teetlfled:  **I  couldn't  see  my  hand  before 
my  tece.  It  coaldnt  have  beoi  darker.  I 
coa1dn*t  see  tiie  platform  or  the  steps  of  the 
car.**  She  stepped  oat  on  the  platform,  how* 
era',  and,  taking  iKdid  of  one  of  thie  guard 
rails  maintained  on  either  side  of  the  steps, 
thus  started  to  descend  from  the  platform, 
and*  in  doing  so,  fdl  to  the  ground,  whether 
from  "*«iw***g  the  lower  step  or  miscalculat- 
ing the  distance  of  the  latter  to  tiie  ground 
she  was  unable  to  say.  The  injury  consist- 
ed of  a  BiHrain  of  tlw  right  kne^  and  from 
the  effects  thereof  she  teetlfled  she  was  still 
snffiering  at  the  time  of  the  trlal-^uaiiy 
three  years  after  the  Injury  was  reeelTed. 

We  shall  not  give  a  synopsis  of  all  the  eri- 
denoe  in  this  oplnltHL  It  Is  thought  to  be 
snfltdesit  to  say  that  from  the  eridoice  the 
Jury  were  pwfecOy  Juatlfled  In  finding  that 
it  was  nceedlngly  dark  at  Uie  point  at  which 
Mrs.  Teale  alighted  or  fell  from  the  passen- 
ger coach.  There  can  be  no  doubt  that  the 
nl^t  was  naturally  Intensely  dark,  it  being 
very  dondy  and  a  drissllng  rain  falling;  but 
there  Is  some  Uttle  doubt  as  to  whether  there 
were  any  electilc  li^^ts  oventtas  at  the  time 
on  the  outside  of  and  connected  with  the 
depot  bulling.  One  of  the  onployte  of  the 
defendant  testified  Uiat  early  Otat  eraiing 
he  lighted  a  coal-oil  lamp  which  was  main- 
tained at  and  on  the  outside  of  the  building. 
It  is  quite  dear  from  the  testimony,  however, 
that  it  was  so  dark  at  the  point  where  Mrs. 
Teale  attempted  to  alij^t  from  the  passenger 
coadi  that  a  peiwnt  standing  a  distance  of 
20  or  25  feet  from  said  point  could  not  recog- 
nise an  acquaintance  at  the  steps  of  the  car. 
l%is  was  shown  by  the  teetlmcmy  of  Hawley 
SmiUi,  a  runnor  for  a  local  hotel,  who  always 
met  tiie  incoming  trains  for  the  purpose  of 
solifdUng  patrons.  He  stated  Uiat  he  was 
standing  at  about  the  distance  above  indi- 
cated from  the  stops  by  mean§  of  which  Mrs. 
Teale  attunpted  to  rea^  the  ground.  He 
said  there  was  no  light  at  ttiat  point  He 
saw  an  object  fall  to  the  ground,  but  while, 
perhaps,  he  realized  it  was  some  person,  he 
did  not  know  who  it  was  until  he  assisted 
Sirs.  Teale  to  her  teat  This  witness  could 
not  say  that  there  were  any  lights  at  the 
time  on  the  outside  of  and  connected  with 
the  depot  building.  Be,  in  efTect,  stated, 
however,  that,  had  there  been  such  llj^ts, 
r^iection  tlierefrom  to  the  point  where  the 
accident  occurred  would  iiaTe  been  obstructed 
hy  the  box  cars  referred  to.  Ttom  this  tes- 
Umony,  as  well  as  from  other  testimony  in 
ttte  case,  the  jury  could  have  found  that  the 
condltl(m  as  to  darkness  of  the  place  where 
Mrs.  Teale  recdved  hw  injuries  mlj^t  have 
been  dne  either  to  one  or  botli  of  two  causes. 


tIz.  :  <1)  That  there  were  no  lights  In  opera- 
tion on  the  occasion  of  the  accident  on  the 
outside  of  and  connected  with  the  deffbt 
building;  (2)  that,  If  the  usual  lights  were 
maintained  by  the  defendant  on  the  outalde 
of  said  building  on  that  evening,  reflection 
herefrom  to  •the  pdnt  where  passengers 
would  naturally  alight  by  means  of  the  steps 
leading  from  the  exit  of  the  passenger  coach 
in  question  ms  entirely  obstructed  by  the 
box  cars  standing  on  the  track  nearest  the 
depot  building  or  betwem  the  latter  and  the 
track  on  yrbltii  the  passenger  train  wait  into 
the  d^t  tliat  evening. 

[1]  At  an  events,  the  jury  were  justified  In 
flndlng,  and  tiieir  verdict  implies  that  they 
did  so  find,  tiiat  tiie  acddent  occurred  by 
reason  of  the  negligent  fsllure  of  the  de- 
fendant to  maintain,  at  said  time,  sufficient 
Ught  in  and  about  its  depot  at  Oalistoga  to 
enable  passengers  carried  ^  It  In  Its  trains 
to  said  pdnt  to  alii^t  therefirom,  In  the 
nighttime,  with  safety.  As  to  the  evidence 
upon  tbSB  point,  therefore,  this  court  Is  con- 
eluded  by  Oke  verdict 

[2]  And  It  wUI  not  be  disputed  that  the  de- 
fendant in  omitting,  without  Just  or  legal 
excnse,  to  provide  sufficient  lig^t  to  aid  the 
passengers  transported  by  It  <m  Its  trains 
to  alight  therefrom  at  night  with  safety, 
was  guilty  of  a  violation  of  a  plain  legal 
di^  it  owes  to  passengers  thus  carried  by 
it  *^e  law  imposes  on  a  railroad  company 
engaged  In  carrying  persons  for  hire  the 
duty  of  exercising  reasonable  care  In  keep- 
ing its  platform,  approaches  thereto,  and  sta- 
tion grounds,  as  far  as  passengers  would 
naturally  resort  to  them,  properly  lighted  at 
night  for  a  reasonable  time  next  prior  to 
and  Immediately  following  the  departure  of 
trains,  whlcb  Its  time  cards  spedfy  will  stop 
at  ni^t  to  take  on  or  put  off  passengers." 
Abbott  V.  Or^n  B.  B.  ft  Nav.  Oo.,  46  Or. 
549,  80  Pac  1012,  114  Am.  St  Rep.  885,  1 
U  It  A.  (M.  80  8S1;  T  Ann.  Ofts.  061,  068  ;  3 
Hiompson  on  Negligence,  |  2001 ;  Louisville 
ft  C.  By.  Go.  V.  Lucas,  110  Ind.  583,  21  N. 
B]i068,6L.B.A.  193;  4  BlUs  on  Railways, 
I  16^;  Hutdilnson  on  Carriers  (2d  Bd.)  | 
616. 

Tbe  rule,  as  thus  stated,  is  expressly  In- 
dorsed by  connsd  for  the  defoidant  as  set- 
ting forth  abstractly  a  correct  statemoit  of 
the  duty  in  the  respect  indicated  which  a 
railway  company  owes  to  passei^ers  going 
on  or  leaving  Its  trains ;  but  it  Is  contended 
that  this  rule  is  to  be  applied  according  to 
tiie  conditions  or  drounstances  of  the  par- 
ticular case  in  baud,  and'  that  13ie  station  at 
Calistoga,  on  the  occasion  of  the  accident, 
wboi  consideration  is  ^ven  to  the  conditions 
with  respect  to  Oie  diaracter  and  extent  of 
the  badness  or  traffic  generally  transacted 
and  handled  at  said  station,  was  suffldently 
lighted  to  satisfy  the  law  or  to  operate  as  a 
full  compliance  by  the  defendant  with  its 
duty,  as  pre8crlt>ed  by  said  rule^  to  the  trav- 
eling public  engaging  its  means  of  transpor- 


Digitized  by 


962 


129  PACIFIG 


BBPOBTBB 


(GaL 


tatlML  8t  Lonls,  etc.,  Ballroad  Oo.  t.  Mar> 
ahall,  71  Kan.  866,  81  Pac.  168;  Falls  v.  San 
Fnndsco,  etc,  R.  R.  Oo.,  97  CftL  120.  31  Pac. 
901.  Those  cases  bold,  as  Is  obvlonsly  true, 
that  whether  the  railroad  company,  In  the 
dlsf^arge  of  such  duty  as  Is  Involved  here, 
has  exercised  that  care  with,  respect  there- 
to, a  reasonable  degree  of  care,  which  the 
law  Imposes  upon  It,  "depends  upon  the  dr- 
cnmstaitces  of  the  case — the  nature  of  the 
road,  and  the  character  of  the  traffic  and 
place  where  the  accident  occurred."  Falls 
V.  S.  F.,  etc.,  B,  R.  Co.,  supra.  Or,  as  the 
Kansas  case,  above  dted,  puts  the  pro[>osI- 
tion:  "It  is  true,  as  the  court  said,  that  the 
proper  character  of  the  lights  furnished  at 
any  particular  station  will  depend  upon  the 
character  and  extent  of  business  transacted 
at  the  station.  If  many  passengers  are  tt* 
be  taken  on  the  trains,  and  many  others  are 
to  be  discharged,  if  much  baggage,  mall,  and 
express  Is  to  be  bandied  by  many  employto, 
if  the  station  grounds  must  be  used  at  the 
time  of  the  arrival  of  the  trains  by  many 
persons  having  business  there  with  the  com- 
pany, or  with  incoming  or  outgoing  passen- 
gers, confusion  and  accident  at  night  can  be 
prevented  only  by  the  aid  of  a  lighting  sys- 
tem much  more  extensive  than  would  be  re- 
quired under  other  drcumstances."  In  other 
words  and  in  brief  It  is,  of  course,  true  that 
light  which  might  be  insufficient  at  one  sta- 
tion might  be  adequate  at  a  station  sur- 
rounded by  different  conditions.  But  in  the 
cases  cited,  and  some  others  similarly  ex- 
pounding the  rule  under  consideration,  It 
will  be  found  that  the  injuries  complained 
of  were  mostly  received  in  going  to  or  leav- 
ing the  station,  and  not  In  going  on  or  leav- 
ing the  passenger  coaches.  No  one,  however, 
can  dilute  the  soundness  or  Justness  of  the 
rule  as  thus  declared  by  the  cases  here  re- 
ferred to  as  well  as  other  cases  not  dted, 
whelre,  as  is  manifestly  so  in  those  cases,  the 
rule  Is  properly  applied;  but,  altbou^  It 
is  true,  as  counsel  for  the  defendant  say,  that 
the  evidence  here  shows  that  the  business, 
particularly  tbe  passenger  traffic,  transacted 
at  the  C^listoga  station  was  generally  very 
light  (there  was  but  one  other  passenger  In 
the  coach  with  Mrs.  Teale  when  tbe  train 
reached  Callstoga  the  evening  of  the  acd- 
dent),  still  we  see  nothing  In  tbe  rule  as  it 
la  stated  by  the  cases  dted  which  In  any 
way  conflicts  with  tbe  rule  as  first  above 
stated  In  general  terms,  or,  in  other  words, 
with  tbe  proposition,  of  tbe  soundness  of 
which  there  can  be  no  doubt,  that  it  is  a 
duty  legally  incumbent  upon  common  carri- 
ers to  furnish  Buffldent  light  at  night  at 
their  stations,  whatever  may  be  tbe  extent 
and  character  of  the  traffic  or  business  gen- 
erally transacted  by  them  thereat,  to  enable 
the  passengers  going  on  or  leaving  their  pas- 
senger trains  In  the  nighttime  to  do  so  with 
safety,  and  that  where  they  fail  In  that  duty 
throngh  causes  over  which  they  can  exercise 
control,  tbey  are  guilty  of  culpable  negli- 


gence. lA  the  case  at  bar,  as  we  understand 
the  description  givoi  by  tbe  plaintUt,  Mrs. 
Teale,  of  tbe  condition  of  the  Immediate  sur- 
roundings of  the  point  where  she  attempted 
to  alight,  there  was  at  that  time  total  dark- 
ness. Of  course,  ^e  was  entitled  to  suffl- 
dent  light  to  enable  her,  by  tbe  exwdse  of 
proper  care,  to  descend  the  steps  from  the 
platform  of  the  coach  to  the  ground.  Such 
light  she  was  dearly  not  furnished  with. 
The  defendant  was  negligent  in  not  provid- 
ing her  with  the  requisite  Ilgbt,  and  It  can 
make  no  difference,  so  far  as  la  concerned 
tbe  matter  of  tracing  to  its  negligence  in  tliat 
regard  responsibility  for  the  aoddent  and 
liability  for  the  consequent  damage,  whether 
tdie  condition  as  to  light  or  darkness  was  due 
to  its  failure  to  maintain  the  requisite  Ughta 
on  the  outside  of  the  depot  bnUdlng  at  all, 
or,  thus  maintaining  mffldwit  lii^t  under 
ordinary  drcumstances  at  Uiat  station,  tbe 
refiection  tboreof  was  so  ototnicted  hy  the 
line  of  box  cars  standing  on  tbe  track  near- 
est to  the  depot  as  that  the  light  therefrom 
was  inevented  from  reediing  the  point  where 
tbe  plaintfff  attempted  to  descend  from  the 
car  to  the  ground,  and  that,  by  reason  there- 
of. It  was  too  dark  at  aaid  point  to  enable 
her  to  see  tbe  atQis. 

[t]  Nor  do  we  thli^  as  coons^l  for  tbe  de- 
foidant  contend,  that  the  mle  angled  In 
Holt  T.  Sonttaeast  Ho.  B.  B.  Co..  84  Mo.  Apfi. 
448,  and  apiHToved  In  Gary  t.  Los  Angeles 
Ry.  Co.,  157  CaL  S99,  605,  IDS  Pac.  682.  684 
(27  t..  B.  A.  [N-  S.]  764,  21  Ann.  Gas.  132^. 
is  applicable  to  this  case.  Hie  rule  referred 
to  la  tbxiB  stated  In  tbe  BDssourl  case  men- 
tioned: "A  carrier  of  passoigm  is  not  oblige 
ed  to  proceed  to  jvovide  against  easoaltlea 
which  have  not  been  known  to  occur  before 
and  which  may  not  reasonably  be  anticipated. 
•  •  •  That  which  never  happened  before, 
and  which  in  Its  character  Is  such  aa  not 
naturally  to  occur  to  prudent  men  to  guard 
against .  its  happening  at  all,  cannot,  when. 
In  tbe  course  of  years,  It  does  happen,  fur- 
nish good  ground  for  charge  of  negligence 
in  not  foreseeing  Its  happening  and  guarding 
against  that  remote  contingency."  In  both 
the  Missouri  and  California  cases  adverted 
to  and  which  apply  tbe  mle  as  thus  dedared 
the  torts  complained  of  were  committed  un- 
der most  unusual  drcumstances.  In  each 
case  the  acddent  happened  on  a  crowded 
street  car.  In  the  Missouri  case,  as  the  plain- 
tiff was  In  the  act  of  stepping  upon  tbe  front 
platform,  where  an  unusually  large  number 
of  persons  had  crowded  themselves,  the  brake 
on  the  car  became  unfastened,  and,  revolving 
rapidly  around,  struck  her  In  the  face,  pro- 
ducing painful  and  serious  injury.  The  mo- 
torman  was  at  his  post,  and  no  one  knew  how 
the  brake  became  loosened,  whether  by  the 
act  of  the  plaintiff  herself  In  taking  hold  of 
the  brake  when  she  was  stepping  upon  the 
platform,  as  was  one  of  tbe  claims  of  tbe 
defendant,  or  by  some  one  of  the  otber  pas- 
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Mngera  strtklag  with  hU  foot  the  mechanical 
appliance  by  whldi  the  motorman,  with  hla 
foot,  manipulated  or  operated  the  brake.  In 
the  GaUfoinia  case,  while  the  plaintiff  was 
In  the  act  of  alighting  from  the  car,  another 
pasMnger,  without  the  knowledge  of  the  con- 
ductor, gave  a  signal  to  the  motorman  to 
start  the  car.  The  motorman,  la  obedience 
to  such  signal,  started  the  car,  with  the  re- 
sult that  the  plaintiff  was  thrown  violently 
to  the  ground  and  sustained  serious  Injuria 
Thus  It  Is  readily  to  be  understood  that  the 
accident  producing  the  Injuries  In  those  cases 
were  of  so  unusual  a  character  that  of  them 
It  cannot  be  said  that  they  could  reasonably 
be  anticipated.  In  other  words,  accidents 
from  such  causes  might  not  happen  more 
than  once  In  the  allotted  lifetime  of  man. 
Th^  are  causes  against  the  occurrence  of 
whleti  the  hli^iest  prudence  or  care  could  not 
uniformly  ojferBt»  aa  a  guard,  and  It  would 
Indeed  be  an  unjust  rule  which,  In  su(di  a 
cas^  would  authorise  the  xvesnmptlon  of 
ne^gence  on  the  part  of  a  common  carrier 
from  acts  of  that  character.  Whether  such 
acts  are  traceable  to  the  negligence  of  the  de- 
fendant would  depend  upon  whether  the 
proof  afflrmatlTely  disclosed  that  they  were 
brought  about  directly  through  the  cartiess- 
neas  or  negUg^ce  of  the  dtfendant's  em- 
Idoyes,  servants,  or  agents,  and  In  the  cases 
referred  to  no  such  showing  waa.  made. 

But  no  such  situation  as  Is  found  in  those 
cases  la  present  In  the  case  at  bar.  In  the 
first  place,  It  may  well  be  noted  and  borne  In 
mind '  that  the  rule  under  consideration,  as 
it  is  stated  in  the  Missouri  case,  obviously 
does  not  mean  that  it  Is  true  under  all  cir- 
cumstances that,  because  a  particular  ac- 
cident has  not  been  known  to  happen  before, 
such  accident  is  not  of  the  character  of 
those  casnaltles  which  may  "reasonably  be 
anticipated"  In  the  sense  that  It  la  a  duty  to 
exercise  reasonable  care  in  guarding  against 
their  occurrence.  Particular  accidents,  un- 
der whatever  circumstances  they  may  occur, 
cannot,  of  course^  be  foreseen;  but  the  char- 
acter of  a  business  may  be  such  (and  that  of 
transportation  companies  Is  peculiarly  so) 
that  it  may  reasonably  be  expected  that,  in 
its  prosecution  under  certain  conditions  or 
circumstances,  accidents  may  happen  at  any 
time  and  personal  injuries  follow,  and  It  is 
in  such  cases  that  the  law  imposes  upon  those 
carrying  on  such  business  the  duty  of  fur- 
nishing, as  far  as  It  can  reasonably  be  done, 
safeguards  against  accidents.  As  applied  to 
railroad  companies  as  common  carriers,  In 
the  conduct  of  whose  business,  in  the  very 
nature  of  the  case,  accidents  by  which  per- 
sonal Injuries  are  received  are  likely  to  hap- 
pen evm  where  such  business,  generally 
speaking,  Is  carefully  carried  on,  the  rule 
simply  means  that  they  must  use  such  rea- 
sonable means  or  adopt  such  reasonable  pre- 
cautluiaiy  measures  as  will  properly  saf«- 
ffuard  those  who  do  business  with  them  at 


their  stations  and  uiKm  their  trains.  In 
brief,  the  rule  may  be  stated  to  be  that 
where,  in  the  conduct  of  a  certain  business. 
It  must  be  known  that  unusual  or  uncommon 
danger  must  necessarily  coexist  with  certain 
conditions,  which  are  capable  of  being  con- 
trolled to  a  large  extent  by  the  use  of  rea- 
sonable and  available  means,  the  law  will 
hold  casualties  resulting  from  an  omission 
to  so  control  such  conditions  as  among  those 
which  could  "reasonably  be  anticipated"  and 
against  the  happening  of  which  therefore  it 
was  the  duty  of  the  person  conducting  such 
business  to  adopt  and  enforce  precautionary 
measures. 

Of  course,  everybody  knows  Uie  increased 
danga  to  life  and  limb  at  railroad  stations 
when  such  places  are  enveloped  in  darkness 
or  not  equipped  wltli  sufficient  artificial  light 
after  the  light  of  day  has  disappeared  to  en- 
able persons  having  business  t2iere  to  gidde 
their  footsteps  over  the  ways  provided  there 
for  that  purpose.  And  everybody  knows  that 
the  safefy  of  passengers  In  going  to  and  from 
sndt  stations  in  the  nl^ttlme  or  In  ottering 
and  gettliuc  off  trains  stopping  there  at  nl^t 
can  be  preserved  lately  by  means  of  suffi- 
cient Ugbt  to  enable  them  to  find  the  proper 
means  of  ingress  and  egress  therein  and 
therefrom.  The  accident  whereby  Mrs.  Teale 
received  the  Injuries  complained  of  here  was 
one  of  that  class  whldi  must  reasonably  be 
anticipated  will  occur  as  the  result  of  omis- 
sion on  the  part  oi  a  railroad  company  to 
provide  the  requisite  or  sufficient  light  at 
its  station  to  permit  passengers  leaving  its 
trains  at  night  to  do  so  with  safety,  and  the 
failure  of  the  defendant  In  this  case  to  do 
so  reasonable  and  at  the  same  time  so  mani- 
festly a  necMsary  act  as  furnishing  the  plain- 
tiir  with  light  sufficient  to  enable  her,  by  the 
exercise  of  due  care,  to  guide  her  feet  down 
the  steps  from  the  coach  to  the  ground  con- 
stituted negligence. 

[4]  The  next,  and,  so  far  as  It  concerned  the 
claim  that  the  evidence  does  not  support  the 
verdict,  the  last,  question  to  be  determined 
is  whether  the  plaintiff  in  alighting  from  the 
train  was  herself  guilty  of  negligence  which 
constituted  the  proximate  cause  of  her  In- 
juries, and,  furthermore,  whether  she  as- 
sumed the  risk  Incident  to  her  attempt  to 
reach  the  ground  from  the  platform  of  the 
coach  under  the  circumstances  as  described 
by  her.  The  evidence,  as  before  shown,  does 
not  disclose  the  exact  or  particular  cause  of 
the  plaintlCTs  fall  to  the  ground,  and  there- 
fore, unless  It  can  be  said,  as  the  argument 
of  the  appellant  goes,  that  from  the  fact  that 
the  plaintiff  attempted  to  leave  the  coach  In 
the  intense  darkness  of  that  night  while  she 
was  engaged  in  carrying  a  small  valise  In  one 
hand  and  a  suit  case  of  ordinary  size  In  the 
other,  and,  under  those  drcnmstances,  un- 
dertook to  guide  herself  down  the  steps  from 
the  coach  to  the  ground  by  taking  bold  of 
the  guard  rail  with  her  left  instead  of  her 
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xUtbt  hand,  she  was  gailty  of  contributory 
negUgmcc^  then  It  la  very  dear  that  that 
question  was  one  for  the  decision  of  the  Jnry, 
and  that  the  rerdlct  forecloses  the  review 
thereof  by  this  court 

But  it  cannot  be  held  that  the  dream- 
stances  referred  to  show  contributory  negli- 
gence. The  plaintiff  had  reached  her  destina- 
tion, and  obHonsly  she  had  the  right  to  teave 
the  train  with  hex  Talise  and  suit  case  by 
the  nsoal  means  of  egress  In  such  case,  and 
she  adopted  those  means  for  making  her 
^i:  Although  she  was  a  woman  well  ad- 
Tanoed  In  years,  she  was  nerarthetess  in 
robust  health,  active,  capable  ot  performing 
and  did  perform,  inlor  to  the  accident,  tlie 
honsehfdd  dntlee  for  ba  fiunlly,  and  possess- 
ed excellent  eyesl^t;  and  from  these  facts 
it  Is  reasonable  to  infer  that,  under  ordinary 
drcnmstances,  tfie  was  capable  of  liandling 
the  small  baggage  she  carried  with  her  with- 
out any  great  inconvenlenoe  or  tnraUe.  She 
was  Ihorou^hly  familiar  with  tlie  ground 
about  the  depot  and  particularly  In  the  Im- 
mediate Tidnity  of  the  point  where  the  coach 
in  wfaldi  abe  rode  to  Callstoga  stopped  on 
the  occasion  of  the  acddent  She  testlfled, 
as  seen,  that,  b^ore  starting  down  the  steps, 
she  took  hold  of  the  guard  raU,  thus  *V!are- 
fnlly  feeling  her  way  down."  But  it  is  sug- 
gested that  she  could  have  remained  in  the 
car  until  some  ode  came  to  her  assistance. 
There  is  no  merit  in  that  snggestton.  She  not 
only  had  a  right  to  leave  the  coadi  at  the 
time  that  she  did  leave  It,  but  It  was  her 
duty  to  do  so^  since  her  contract  with  the 
'defendant  ended  when  the  train  on  which  she 
was  riding  arrived  at  Callstoga,  her  point  of 
destination.  Besides,  there  was,  when  she 
left  the  coach,  no  other  person  in  said  coach. 
Oalistoga  was  the  terminus  of  the  road  and 
the  train  crew  had  left  the  train — the  con- 
ductor by  means  of  the  steps  located  between 
the  front  end  of  the  smoking  car  and  the 
rear  end  of  the  baggage  car.  It  Is  however, 
further  suggested  that,  having  found  It  very 
dark  on  the  front  platform  of  the  car  In 
which  she  was  riding,  she  should  have  passed 
on  and  through  the  smoking  car  to  the  front 
platform  thereof,  and  there  made  her  descent 
to  the  ground.  But  there  is  nothing  in  this 
record  indicating  that  the  front  platform  of 
the  smoking  car  was  any  better  circumstanc- 
ed as  to  light  than  the  platform  from  which 
she  descended.  Everything  about  the  track 
on  which  the  train  stopped,  she  said,  was  in 
total  darlmess,  and,  as  stated,  there  is  ab- 
solutely no  evidence  In  the  record  that  there 
was  any  light  at  the  front  end  or  platform  of 
the  smoking  car  or  that  she  could  have  got- 
ten off  the  train  there  more  conveniently  or 
with  more  safety  than  at  the  point  where 
she  did  alight  with  the  disastrous  result  as 
described.  What  more  the  plaintiff  could 
have  done  to  reach  the  ground  carefully  and 
with  safety  under  the  circumstances  by  which 
ahe  was  surrounded  we  are  unable  to  appre- 
hend or  to  sui^est,  and  that  she  did  not  suc- 


ceed in  reaching  the  ground  with  safety  or 
without  sustaining  injury  to  her  body  was 
manifestly  not  occasioned  by  the  want  of  dne 
or  proper  care  on  her  par^  but  entirely  to 
the  untoward  drcnmstuioes  of  the  defend- 
ant's own  n^igeot  creation,  under  whldi  she 
ttideavozed  to  readi  ttie  gronndr— an  act 
which  she  was  not  only  entitled  to  do  bat 
whldi  it  was  necessary  for  her  to  do. 

[I]  Much  of  lAat  has  been  said  In  the 
fwegDing  applies  to  the  dalm  that  the  plain- 
tiff,  knowing  and  realizing  the  IncruaBed 
peril  of  attonpting  to  descend  the  steps  by 
reason  of  the  Intense  darkness  thereabouts, 
in  doing  so  under  sndi  drcnmstances  herself 
assumed  the  risk.  It  cannot,  of  coarse  be 
doubted  that  the  plalntlfl.  ^wn  readilng  the 
plaUorm  of  the  coach  In  iritlch  she  was  ridr 
Ing,  fully  realised  and  knew  that;  to  at- 
tempt to  go  down  Che  st^  under  the  condi- 
tions which  then  surrounded  h«,  would  In- 
volve unusual  perlL  HjIs  Is  dearly  evi- 
denced by  the  care  witti  which  she  undertook 
to  do  so.  But  Ihia  Is  no  means  to  say 
that  she  assumed  the  risk,  and  must,  there- 
fore, b^  the  consetiiienoes  of  hw  act  It 
is  true  as  a  general  rale  that  where  a  per- 
son injured,  although  the  relation  of  master 
and  servant  does  not  at  the  time  subsist 
between  him  and  the  party  through  vbtma 
negligence  the  Injury  is  claimed  to  have 
been  Inflicted,  knows  and  appreciates  the 
danger  of  doing  the  act  In  whidk  be  received 
his  Injury,  and,  with  snch  knowledge  and 
aptvedation  <tt  soch  danger,  voltmtarily  pate 
himself  in  the  way  of  it,  most  be  deemed 
to  have  assumed  the  risk.  1  Thomp.  on  Neg* 
ligence,  |  184.  But  In  this  case  It  cannot 
Justly  be  said  that  the  plaintiff  voluntarily 
put  herself  In  the  way  of  the  danger.  The 
situation  of  danger  in  which  she  was  put 
was  caused  by  the  negl^ence  of  the  defend- 
ant^' and  the  drcnmstances  of  her  surround- 
ings were  then  such  as  that  she  was  com- 
pelled either  to  leave  the  coach  or  remain 
therein  until,  perchance,  assistance  might 
come  to  her.  The  case  here  is  not,  in  prin- 
ciple, unlike  that  of  an  inmate  of  a  burning 
building  who  has  sustained  injuries  while  In 
the  act  of  escaping  therefrom.  In  such  a 
case,  in  an  action  for  personal  Injuries,  al- 
though the  plaintiff  full  wdl  knew  the  great 
peril  that  would  attend  his  effort  to  so  es- 
cape, the  defendant,  chafed  with  negligent- 
ly or  purposdy  firing  the  building,  would  not 
for  a  moment  be  heard  on  a  plea  of  assump- 
tion of  xlsk. 

As  before  stated,  it  was  not  only  the  duty 
of  plaintiff,  but  her  right,  to  leave  the  coach 
upon  the  arrival  of  the  train  to  which  it  was 
attached  at  her  point  of  destlnatioa,  and  it 
was  equally  her  right  and  duty  to  do  so  by 
the  usual  means  im>v1ded  for  that  purpose. 
Of  course,  it  Is  always  the  duty  ct  a  passui- 
ger,  when  alighting  from  a  train,  to  exercise 
that  care  which  an  ordinarily  careful  and 
prudent  person,  having  doe  r^rd  to  bis 
safety,  would  ezercis&  The  plaintiff  In  this 
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case  was  reqalred  to  ezerdse  that  degree  of 
care  which  the  nnnsnal  circumstances  under 
which  she  was  compelled  to  leave  the  train 
roqolredt  and  this  the  evidence  showed  that 
ebe  did.  Aa  has  been  shown,  the  evidence 
does  not  disclose  that  there  was  any  other 
safer  or  more  convenient  way  by  which  she 
coald  have  left  the  train.  There  was  no  one 
at  hand  to  assist  her  and  she  simply  was 
forced  to  do  the  best  thing  that  the  dream- 
stances  would  permit  her  to  do.  In  short, 
our  condnsion  Is  that  the  whole  case,  as  it 
Is  presented  by  the  record,  npon  the  qnes- 
tlon  of  the  alleged  negligence  of  the  ieteuA- 
ant  and  that  of  contributory  negligence  and 
the  assnmpUon  of  risk  imputed  to  the  plain- 
tiff, was  one  entirely  for  the  Jury. 

A  careful  examination  has  been  given  the 
authorities  cited  by  counsel  for  the  defend- 
ant It  Is  not  r^rded  as  necessary,  fur- 
ther ttan  has  already  bem  don^  to  analyze 
or  otherwise  consider  tJion  In  tliis  oi^on. 
They  will  be  fonnd,  vpm  ezamlnatttni,  to 
represmt  conduslons  from  facts  very  ma- 
terially different  from  those  he»^  and  that 
they  thorefbre,  not  In  conflict  with  aiv< 
Uklng  said  or  the  result  readied  br  this  court 
In  this  opinion.  The  complaint  regarding 
the  lnstnicti(»u  given  and  refused  Is  unten- 
able. The  charge  of  the  court  was  brief,  but 
it  involved  a  statement  In  dear  laivnage  of 
all  tiie  rules  essoitlal  to  a  propa  and  Just 
consideration  of  the  evidence  by  tlie  Jury. 

[I]  It  is  said,  however,  that  the  instmc- 
tlons  with  regard  to  tlie  dn^  <j£  the  defend- 
ant to  fnmlsh  at  Its  station  snch  light  as 
might  be  necessary  for  tlie  protection  of  per- 
sons having  business  with  the  company  there 
against  accidents  are  contradictory.  This 
criticism  had  Its  foundation  In  the  fact  that 
In  one  part  of  Its  charge  tlie  court  In  ^ect 
declared  It  to  be  the  duty  of  the  company  to 
maintain  sufficient  light  at  Its  stations,  while 
in  another  part  thereof  It  said  that  the  com- 
pany was  required  to  keep  its  stations  prop- 
erly lighted.  It  Is  the  contention  that  the 
court  thus  gave  to  the  jury  two  different 
standards  of  the  duty  which  the  company 
was  required  to  observe  In  that  particular. 
But  we  think  the  criticism  Is  devoid  of 
merit  The  court,  among  other  things,  In- 
structed the  Jury  that  It  was  the  duty  of 
the  defendant  to  "famish  euch  a  light  at 
Its  depot  as  an  ordinarily  careful  and  pru- 
dent person  in  the  same  relation  and  under 
the  same  conditions  and  circumstances  would 
have  furnished,"  and,  again,  that  It  was  Its 
duty,  on  the  occasion  of  the  accident,  to 
have  famished  such  lights  at  Its  depot  at 
Calistoga  aa  to  have  enabled  plaintiff  to 
safely  alight  from  its  train.  The  Jury,  as 
men  of  Intelligence,  and  keeping  In  mind  and 
condderlng  the  charge  of  the  court  In  Its 
entirety,  must  be  assumed  to  have  under- 
stood the  terms,  "properly  lighted,"  "sufficient- 
ly lighted,"  and  "Inaufflcient  light,"  as  used  In 
the  court's  charge,  to  mean  such  llgbt  or  a 
want  tbtteoC  *^  an  ordinarily  careful  and 


prudent^  person  In  the  same  relation  and  under 
the  same  conditions  and  circumstances  would 
have  furnished."  Although  the  words  "prop- 
erly** and  "sufflcloit"  cannot  be  said  to  be 
strictly  synonymous,  or  so  to  a  degree  that 
they  may  be  uniformly  used  Interchangeably, 
it  Is  plainly  manlfeat  that  In  the  connection  in. 
which  they  were  used  In  the  Instructions  of 
the  court,  the  terms  "properly  lighted"  and 
"sufficient  light"  meant  precisely  the  same 
thing  and  could  not  as  thus  used  be  reason- 
ably Interpreted  to  mean  anything  more  or 
less  than  what  the  court  had  elsewhere  In 
its  charge  In  effect  said,  that  the  company 
was  required  to  furnish  snch  light  as  It  was 
necessary  to  keep  under  the  conditions  gen^ 
erally  existing  at  and  about  its  station  at 
Callstoga  for  the  due  protection  of  its  pa- 
trons having  business  at  night  at  said  sta- 
tion. In  other  words  and  briefly,  a  "proper 
light"  or  a  "sufficient  light,"  within  the 
evident  meaning  of  those  terms  as  they  were 
used  In  the  court's  charge,  was  that  degree 
of  light  which  the  court  had  correctly  told 
the  jury  it  was  the  duty  of  the  defendant  to 
furnish.  In  view  of  and  considering  all  the 
conditions  surrounding  tbe  station  at  GaU» 
toga.  In  point  of  the  ctiaracter  and  extent  of 
its  traffic  there. 

The  instrudlon,  numbered  8  in  the  record, 
wliich  ttw  defoidant  requested,  but  the 
court  rejected,  was  properly  disallowed.  It 
would  have  told  the  jury,  If  read  to  them, 
that  if  they  should  find  "that  tbe  plaintiff 
imew  that  it  waa  dangerous  for  her  to  at- 
t^pt  to  get  off  the  train  in  the  extreme 
darkness,  and  would  not  have  attempted  to 
do  so  but  for  tbe  fact  tliat  die  was  perfectly 
familiar  with  tlie  station,  Its  plattorm  and 
snrroondlngs,  and  believed,  on  account  of 
snch  knowledge,  tliat  she  could  alight  in 
safety"  then  the?  should  find  that  she  assum- 
ed tbe  risk  of  so  attempting  to  alight,  and 
"your  verdict  should  be  for  the  defendant 
even  though  yon  should  find  Uiat  the  de- 
fendant was  negllgmt  in  providing  lights  at 
Its  station."  What  we  have  heretofore  said 
concerning  the  application  of  the  doctrine  el 
the  assumption  of  risk  to  tbe  fkcta  of  this 
case  constitutes  a  reply  to  the  claim  that  the 
court  erred  l»y  its  refusal  to  give  the  fore- 
goiag  inBtraction.  Under  our  cono^tlon  of 
the  situation  here  aa  i^esented  by  the  evl- 
dmc^  tiie  Instruction  would  have  been  mis- 
leading, and,  Indeed,  erroneous. 

[7]  Tbe  prln^le  declared  In  tbe  rejected 
instractlon,  numboed  9,  was  In  substance 
given  in  the  court's  charge  and  the  refusal 
to  allow  said  Instruction  vn^  therefore^  not 
prejudldaL 

We  have  now  examined  the  principal  as- 
signments of  alleged  error  presented  on  these 
appeals,  and  have  thwin  found  no  occa^on 
for  remanding  tbe  cause. 

The  Judgment  and  ordn  are  accordingly 
affirmed. 

We  concuR  CHIPMAK,  P.  J.;  BUB- 
NETT,  J. 
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UFPIXT  *  LIPPITT  T.  SMAIiLUAN  ct  ftL 

(CSV.  i,m) 

(District  Goort  of  Appea],  First  District, 
CaUfomia.  Dec.  £^  1912.  Beheai^ 
ing  Denied  Jan.  10,  1913.) 

InjURcnoN  (5  235»)— Bond— Liabilitt. 

Where  plaintiff  applied  to  the  judge  for  a 
temporary  injunction,  and  the  judge  issued  an 
order  whic^t  by  Its  terms,  became  operative  as 
a  temporary  indonction  on.  plaintifE  giving  bond 
in  a  specified  sum,  and  on  the  8am«  day,  and 
to  secure  the  ben^t  of  the  injunction,  a  bond 
in  the  specified  sum,  and  referring  to  the  tem- 
porary injunction,  was  approved  and  filed,  and 
tba  teatpOTary  injunction  wai  served  on  daend- 
ant  and  remained  In  fbrce  until  a  future  date, 
when,  on  a  hearing,  it  was  dissolved,  on  order 
to  show  cause  whether  it  should  be  continued 
or  not,  the  bond  was  the  instrumrat  required 
by  the  order  of  the  court,  and  the  suretiefl 
thereon  were  liable  to  defendant. 

[Ed.  Note,^For  other  cases,  see  Injunction, 
Cent  Dig.  H  629-637 ;  Dec.  Dig.  |  236.*] 

Appeal  Crom  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  Lippltt  &  Llppltt  against  Amelia 
H.  Smallman  and  others.  From  a  judgment 
for  plaintiff,  certain  of  the  defendants  ap- 
peal. Affirmed. 

Frank  V.  Bell,  of  San  Francisco,  for  ap- 
pellants. Benben  O.  Hont,  of  San  Fzandsco, 
for  respondent. 

KBBBIOAN,  J.  Tbis  Is  an  appod  In  an 
action  brought  to  recorer  upon  an  undertak- 
ing given  for  the  issuance  of  an  injunction 
in  a  ease  entitled,  "Amelia  H.  Smallman  et 

al.  T.  Llppltt  &  Llppltt,"  in  which  action  the 
nndertaktpg  in  question  was  given  by  the 
plaintiffs  therein,  with  appellants  Frank  T. 
Bell  and  Michael  Kraker  as  sureties.  The 
prayer  in  that  action  was  for  a  Judgment 
enjoining  and  restraining  Llppltt  &  Lippltt 
from  procuring,  in  a  prior  action,  a  writ  of 
assistance  pending  the  determination  and 
judgment  of  the  court  in  the  action.  The 
judge  before  whom  the  suit  was  pending,  in 
response  to  an  application  by  the  plaintiff 
therein  for  a  temporary  injunction,  issued  on 
the  19th  day  of  July,  1909  (the  day  the  suit 
was  filed),  an  order  entitled,  "Order  to  show 
cause  and  restraining  order,"  which  cited  the 
defendant  to  appear  at  a  time  and  place 
specified,  and  show  cause  why  it  should  not 
be  "enjoined  and  restrained,  pending  the 
determination  of  the  above-entitled  action," 
from  committing  certain  acts.  The  order 
further  provided:  "It  is  further  ordered 
that,  pending  the  determination  and  Judg- 
ment of  the  court  In  this  action,  said  defend- 
ant Lippltt  &  Lippltt  be  enjoined  and  re- 
strained" from  doing  certain  acts  "upon  the 
plaintiff  giving  a  bond  in  the  sum  of  ^500." 
In  the  present  action  Judgment  went  for 
plaintiff  in  the  sum  of  $300  and  costs  against 
defendants  Bell  and  Kraker,  who  have  ap- 
pealed from  the  Judgment,  and  also  from  an 


order  denying  their  motion  for  a  new  triaL 
It  is  claimed  by  appellants  that  the  prayer 
of  the  complaint  in  the  action  above  referred 
to,  and  in  which  they  filed  the  undertaking 
here  sued  upon,  simply  asks  for  a  judgment 
for  an  injunction  and  for  an  order  to  show 
cause  why  a  temporary  injunction  should  not 
issue,  but  does  not  ask  for  a  temporary  re- 
straining order  pending  the  bearing  of  the 
order  to  show  cause;  and  in  view  of  the 
fact  that  no  injunction  was  ever  issued  in 
that  action,  as  asked  for  In  the  complaint, 
and  that  no  such  injunction  or  restraining 
order,  as  was  mentioned  and  referred  to  In 
the  undertaking  upon  which  this  action  is 
brought,  was  ever  Issued,  the  plaintiff  is  en- 
titled to  no  relief.  In  other  words,  they  in- 
voke the  old  doctrine  of  strlctisslmi  Juris, 
claiming  that  sureties  on  statutory  bonds, 
having  no  personal  interest  in  the  litigation, 
can  stand  ui>on  the  express  terms  of  their 
undertaking,  and  cannot  have  their  liability 
extended  beyond  those  terms.  We  think  the 
facts  of  this  case  do  not  bring  appellants 
within  the  rule  by  them  invoked.  For  a 
clear  understanding  of  the  case,  a  further 
recital  of  facts,  as  alleged  In  the  complaint 
and  found  by  the  court,  Is  necessary. 

As  before  stated,  on  July  19th  the  plain- 
tiffs in  the  action  heretofore  referred  to  ap- 
plied to  the  Judge  for  a  temporary  injunc- 
tion, whereupon  the  Judge  issued  an  order 
which,  by  its  terms,  became  operative  as  ■ 
temporary  injunction  upon  the  plaintiffs  giv- 
ing a  bond  in  the  sum  of  ^SOO,  On  the  same 
day,  and  for  the  purpose  of  securing  to  the 
plalntifb  the  benefit  of  this  temporary  1» 
Junction,  the  sureties  executed  the  bond  in 
Question.  On  the  next  day,  In  order  to  have 
this  order  become  operatlTe  as  ft  temporary 
injunction,  the  plaintiffs  filed  the  order  and 
bond.  The  bond  was  intended  to,  and  did 
refer  to,  tbis  particular  temporary  injunc- 
tion, and  was'  tor  the  amount  named  in  the 
order,  and  was  approved  by  the  Judge.  The 
temporary  injunction  was  served  upon  Lippltt 
&  liroltt,  and  remained  in  force  until  the 
31st  day  of  August,  1909,  when  upon  a  bear- 
ing it  was  dissolved. 

The  claim  of  appellants  that  Uie  order 
made  the  court  ma  a  "restraining  order," 
and  not  the  one  contenqplated  by  the  bond, 
cannot  be  maintained.  No  restraining  order 
was  ever  granted.  It  is  the  substance  of  the 
order  and  not  its  title  that  determines  Its 
legal  effect  and  significance.  Whatever  dis- 
tinction may  exist  between  a  restraining  or- 
der and  a  temporary  injunction  is  not  mate- 
rial to  the  issues  in  this  case,  for  here  there 
was  no  "restraining  order."  The  order  pro- 
vided, not  for  a  restraining  order  that  should 
be,  upon  the  giving  the  bond,  in  force  only 
until  the  hearing  upon  the  order  to  show 
cause  why  a  temporary  Injunction  should  not 
issue,  but  that  a  temporary  injunction 
should  issue  upon  the  giving  of  the  bond.  If 
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the  Older  bad  been  that  d^oidant  be  en- 
joined and  reatrabied  until  the  hearing  ot 
the  order  to  show  canae,  there  might  be,  un- 
der the  anthorltles  dted,  eome  merit  to  the 
-contention  of  aK>ellants. 

Under  these  conditions,  the  <mtj  qnestlon 
to  be  centered  upon  the  order  to  show 
■cause  was  whether  the  temporary  injunction 
then  in  force  should  be  continued  or  not,  and 
not  whether  sach  an  Injunction  should  issue, 
for  sucA  Injunction  had  already  issued  and 
was  In  full  force  and  effect  by  reason  of  the 
giving  of  the  bond.  The  defendant  In  the 
action  wherein  the  injunction  was  issued  was 
in  no  wise  enjoined  or  restrained,  and  there 
was  nothing  in  force  until  the  bond  was 
given,  and  no  other  Injunctl<m  or  restraining 
order  had  ever  berai  Issued  In  the  case.  The 
order  provided  for  a  tonporary  injunction  in 
the  first  Instance,  and  the  bond  that  was 
gUrea  complied  exactly  with  the  terms  of  the 
order,  was  executed  on  the  same  day  as  the 
order,  and  was  the  very  instrument  required 
by  the  court  to  give  Its  order  vitality.  With- 
out It,  by  the  terms  of  the  order.  It  was  to 
have  no  force  or  effect  There  can  therefore, 
under  these  clrcnmstancee,  be  no  doubt  that 
the  parties  had  In  mind,  when  they  executed 
the  bond,  the  particular  Injunction  granted 
by  the  court  Had  there  been  two  orders  re- 
straining defendants,  and  some  confusion  as 
to  which  order  the  bond  referred  to,  the 
cases  cited  by  appellants  would  liave  some 
force. 

The  judgment  and  order  are  atBrmed. 
We  concur:  LENNON,  P.  T.;  BAtA  1. 


Ex  parte  MscDaNAU).   (Cr.  27S.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec  16,  1912.) 

L  Just  (§  33*)— <Cbi>unai.  Pbosicutiow— 
Right  to  Jubt— **Vicinage." 

Pen.  Code,  f  78S,  provldin?  that  where 
bigamy  or  ln<»8t  Is  committed  in  one  county, 
and  accnaed  Is  apprehended  in  another,  the  ju- 
risdiction la  In  either  connty,  is  a  legislative 
declaration  of  the  place  of  trial  in  such  cases, 
and  is  not  fuTalid  as  in  derogation  of  the  right 
to  trial  by  jury,  which,  by  the  Constitution, 
remains  inviolate;  the  word  "vicinage"  In  the 
mle  requiring  a  jury  of  the  **vlclnage"  or  coun- 
ty applying  to  a  jury  of  the  county  wherein 
trial  is  had. 

FBd.  Note.— For  other  cases,  see  Jorr,  Gent 
Dig.  il  226-232 ;  Dec.  Dig.  |  33.« 

For  other  definitions,  see  Words  and  PhrasH, 
vol.  8,  pp.  7316,  7317.1 

2.  Jubt  (§  33*)— Cbiminaz.  PBOSKnmoff— 

Right  to  Jubt. 

A  statute,  guaranteeing  to  accused  the 
tight  to  trial  by  inry  In  the  place  by  law  des- 
ignated as  the  place  for  trial,  confers  on  him 
the  right  contemplated  by  the  Constitution  un- 
der which  the  right  to  trial  by  jury  shall  re- 
main inviolate. 


Bd.  Note.— For  other  cases,  see  Jury,  Cent. 
.  H  228-232;  Dec.  Dig.  {  33.*] 


8.  CBimiTAi,  Law  (t  106*)— Vskub. 

The  rule  that  the  trial  of  an  off^ise  must 
be  in  the  county  where  committed  does  not  ap- 
pl^  where,  under  the  Constitution,  the  place  of 
trial  Is  subject  to  leglslatlTe  detarmlnaaon. 

[iOd.  Note.— For  other  cases,  see  OklmlBal 
Law,  Dee.  Dig.  |  106.*] 

Application  for  a  writ  of  habeas  coipns  1^ 
John  A.  MacDonald  for  his  dlscliarge  from 

custody  under  sentence  for  bigamy.  Denied. 

Q.  M.  Splcer,  of  Long  Beach,  for  petitioner. 
J.  W.  Joos,  of  Los  Angelei^  and  W.  T.  Helms, 

for  respondent 

PKR  CURIAM.  Petitioner  allies  that  he 
was  apprehended  and  Informed  against  In 
the  county  of  Los  Angeles,  being  charged 
with  the  crime  of  bigamy,  alleged  to  have 
been  committed  In  the  county  of  San  Diego ; 
that,  upon  the  calling  of  the  cause  for  trial, 
he  entered  a  plea  of  guilty,  and  was  sen- 
tenced to  state  prison  for  a  term  of  fonr 
years.  It  it  his  contention  that  his  Imprison- 
ment Is  unlawful  because  of  a  want  of  ju- 
risdiction In  the  superior  court  of  Los  An- 
geles county,  and  that  the  respondent  sheriff 
has  no  warrant  for  depriving  him  of  his  lib- 
erty, because  of  the  void  character  of  the 
judgment 

[1]  Section  7%  of  our  Penal  Code  provides: 
"When  the  offense,  either  of  bigamy  or  in- 
cest Is  committed  In  one  connty  and  the  de- 
fendant Is  apprehended  in  another,  the  ju- 
risdiction Is  In  either  county."  This  section 
is  a  legislative  declaration  that  the  venue  In 
cases  of  this  character  may  be  In  the  county 
where  the  defendant  is  apprehended.  We 
And  no  constitutional  restriction  upon  the 
legislative  power  to  d^rmtne  the  "venue," 
whldi  Is  synonymoiu  with  *'place  of  trial." 
Tbo  place  of  trial  in  offenses  of  this  char- 
acter has  bom  determined  to  be  either  In 
the  county  where  the  ofFense  was  committed 
or  where  tto  accused  la  apprehended.  It  is 
claimed  by  petitioner  that  the  section  above 
referred  to  is  unconstitntlonal  as  in  deroga- 
tion of  the  right  to  trial  by  jury,  which  by 
the  Constitatlon  remains  inviolate;  that  this 
right  of  trial  by  Jnry  guarantees  a  common- 
law  Jury,  which  is  by  a  jnry  tit  his  peers  of 
the  vicinage  or  county  where  the  crime  is  al- 
leged to  have  been  c(»nmttted.  The  position 
taken  by  petitioner  as  to  his  right  to  a  trial 
by  a  jury  of  his  peers  In  the  connty  or  vic- 
inage is  unassailable.  The  word  "vicinage'* 
is  subject  to  various  definitions,  mainly  de- 
pending upon  the  sense  in  wtilch  It  is  used. 
The  Standard  Dictionary  defines  it  as  the 
neighborhood,  or,  as  applied  to  juries,  "in 
modem  use^  a  Jury  of  the  county  wherein 
trial  Is  had." 

[t]  We  are  of  oidnlon,  therefore,  that,  if 
the  statute  guaraqtees  to  the  accused  the 
right  of  trial  1^  Jury  In  the  place  by  law 
designated  as  the  place  for  trial,  it  confers 
upon  him  the  rl^t  contemplated  1^  the  Con- 
stitntton. 

[3]  The  anthorltles  cited,  to  the  effect  that 
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the  trial  must  be  In  the  coanty  where  the 
ffFense  was  committed,  have  no  application 
In  this  state,  where,  under  the  Gonstltntton, 
the  place  of  trial  la  nihject  to  leglaaattTe  de- 
termination. 
Writ  denied. 


BICKEL  v.  MUNGBB  el  bL     {Civ.  1,178.) 
(District  Goart  of  Appeal,  Second  District, 
Oalifomla.   Dec.  IS.  1912.) 

1.  BzcHANOK  or  Pbopebtt  (I  3*)— Fbaud— 

ItePBESKNTATIONS    OW    BXIOTIHO    FAOIS  — 

Uattebs  or  Opinion. 

BepresentatioDB  as  to  what  a  ranch  will 
prodace  in  the  fntnre  are  not  representatioiui 
of  existing  facts,  but  are  merely  specalatiTe 
snrmises,  and  are  not  groand  tor  resdsaion  of 
an  exchange  lands. 

[Ed.  Note.— Vor  other  esses,  aee  Exchange  of 
Property,  Gent  Dig.  H  8,  5,  7;  Dec.  Dig.  f  8>*] 

2.  ExcBAHOE  or  Fbopbbtt  (I  &*)—VmAVD~ 
BxpRESBNTATiona  or  Eximno  Faois— 
QuALiTT  or  8ozx» 

Representations  by  an  owner  of  a  fmit 
ranch  as  to  the  quality  of  the  soil  and  like  mat- 
ters while  exhibiting  uie  property  to  a  prospec- 
tive  purcliaser,  made  with  knowledge  that  the 
proBpectiTe  purchaser  is  ignorant  and  inex- 
perienced in  such  matters,  and  with  knowledge 
that  he  will  rely  thereon  are,  if  {alse,  ground 
for  rescission  of  a  contract  of  exchange. 

[Ed.  Note. — For  other  cases,  see  Exchange 
of  Property,  Cent  Dig.  ||  8,  5.  7;  Dec  Dig.  | 

3.  "] 

8.  EzcBAHaE  or  Pbopebtt  (|  8»)— Fbaud— 
Repbesektations  of  Existing  Facts— Aob 

AND  PBODUCTIVBNESa  OF  OBANOE  TBEXS. 

Representations  by  an  owner  of  a  fmit 
ranch  that  orange  trees  were  young,  while,  as 
a  matter  of  fact  they  are  old,  made  after  con- 
cealing the  age  of  the  trees  by  piling  earth 
about  thdr  trouks,  and  false  representations 
that  the  trees  had  produced  a  specified  num- 
ber of  boxes  of  oranges  in  a  season,  are  ma- 
terial representations  of  existing  facts  on  which 
a  prospeetlTe  purchaser  m^  rely,  and  are 
ground  lor  resdsaion  of  a  contract  ox  exchange. 

[Ed.  Note.— For  other  cases,  see-  Exdiange 
of  Property,  Cent  IHg.  ||  8,  6,  7;  Dea  Dig.  f 
3.*1 

.^wsi  from  Snperlor  Oonrt;  Los  Angles 
Oonnty;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  Elisabeth  Blckel  against  Bertha 
Hunger  and  anotba.  Fran  a  Judgment  for 
plaintiff,  and  from  an  orHer  denying  a  new 
trial,  defendants  appeal  Afflrmed. 

Gray,  Barker,  Bowen,  Allen,  Van  Dyke  & 
Jutten,  of  Los  Angeles,  for  appellants.  Rob- 
ert A.  Todd,  Williams,  Goudge  &  Chandler, 
and  Harry  L.  Dearing,  all  of  Los  Angeles, 
fw  respondent 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered in  favor  of  plaintiff,  and  from  an  or- 
der denying  the  motion  of  defendants  for  a 
new  trial. 

This  action  was  brou^t  to  enforce  resds- 
Blon  of  an  agreement  for  the  exchange  of 
real  properties.  Defendants  Munger  were 
the  owners  of  a  ranch,  which  was  located 
near  Baldwin  Park,  in  the  coonty  of  Los 


Angeles,  and  plaintiff  was  the  ovmer  of  a 
lot  located  in  the  city  of  Los  Angeles,  upon 
which  was  erected  a  buHdlng  containing  sev- 
eral flats.  PlaintUFs  attention  was  attTae^ 
ed  by  an  adrertlseiiient  Inserted  by  a  real 
estate  broker,  which  r^preamted  def aidants' 
property  to  consist  of  16  acres,  bJghly  Im- 
proved, with  buildings,  tankhonae,  windmill, 
grove  of  6  acres  full-bearing  oranges  of  the  fin- 
est varieties  together  with  lemons,  peaches^ 
apricots,  and  othev  finitSi  whldi  woold  net;, 
with  proper  care,  $4,000  per  year.  Negotia- 
tions were  entered  Into  flirongh  the  agent,, 
which  resulted  in  the  exchange  of  the  prop- 
erties b^Lng  made.  Prior  to  the  condnslon 
of  Oie  deal,  plaintiff  visited  fbe  ranch  of 
defendants  with  her  two  sons,  a  daughter, 
and  8im-in-law«  and  was  shown  over  It  de> 
foidant  E.  M.  Mungw.  In  her  omni^int 
It  was  alleged,  and  the  court  fonnd  the  fiicts 
to  be,  that  defbndants,  for  the  purpose  of 
Inflnendng  and  Inducing  plaintiff  to  make 
the  ex<^Dge  of  properties,  represented  to 
plaintiff  that  the  15-acre  ranch  was  h^ihly 
Improved ;  that  6  acres  thereof  was  in  young 
orai^  trees  of  the  finest  varieties  in  full 
beariiv;  that  10  acres  thereof  was  In  as- 
sorted table  grapes,  six  or  sevra  years  old; 
that  the  vineyard  would  yield  from  15  to  20 
tone  of  grapes  to  the  acre,  and  that  the 
grapes  would  bring  about  $20  per  ton;  that 
a  packing  house  in  the  neighborhood  would 
pick)  and  haul  the  grapes,  and  plaintiff  would 
have  nothing  to  do  in  marketing  the  grapes, 
except  to  count  the  boxes  as  they  were  haul- 
ed away;  that  the  orange  trees  had  pro- 
duced 450  boxes  of  oranges  during  the  year 
1908;  that  the  soil  was  nice  sandy  loam,  all 
similar  to  that  shown  to  plaintiff ;  that  the 
ranch  was  worth  more  than  $1,000  an  acre, 
and  was  a  bargain  at  $15,000;  that  it  was 
a  very  profitable  place,  and  would  net  $4,000 
a  year  on  the  investment ;  that  there  was  a 
good  pumping  plant  on  the  ranch,  for  whidi 
the  defendants  Munger  had  paid  $2,600. 
These  representations  the  court  found  to  be 
untrue,  and  particularly  that  the  Munger 
property  was  not  at  the  time  of  the  ex- 
change, nor  at  any  other  time,  worth  more 
than  $7,500 ;  that  the  orange  trees  were  not 
young  trees,  nor  of  the  finest  varieties ;  that 
a  large  part' of  the  orange  trees  mentioned 
were  seedlings,  and  the  balance  were  trees 
budded  to  the  old  stumpa  of  a  lemon  or- 
chard, which  had  been  cut  down  nearly  level 
with  the  ground  and  earth  heaped  around 
the  base  of  each  tree  so  as  to  hide  the 
stumps  from  view,  and  that  the  trees  were 
budded  In  the  year  1900  or  1901,  and  many 
of  them  subseQuently  rebudded;  Uiat  the 
vineyard  bad  never  produced  crops  in  a 
quantity  which  would  anywhere  near  equal 
the  quantity  that  Munger  r^reeented  the 
vineyard  would  produce,  and  that  the  vine- 
yard could  not  on  account  of  the  nature  of 
the  8<^1,  produce  the  quantity  of  grapes  rep- 
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reseoted;  that  there  was  no  grape-packing 
house  In  the  nels^borhood  of  the  ranch,  or 
anywhere  in  that  vicinity ;  that  the  orange 
trees  were  not  In  fall  bearing,  and  that  in 
the  year  1808  they  produced  less  than  200 
boxes  of  oranges ;  that  the  soil  of  the  larg- 
er part  of  the  ranch  was  Inferior  to  that 
shown  to  plaintiff ;  that  a  wash,  or  old  river 
bed,  ran  diagonally  throng  the  rear  part  of 
the  ranch  and  constltated  a  large  portion 
of  the  ranch;  that  such  portion  contained 
very  little  soil  and  consisted  almost  wholly 
of  sand  and  rock;  that  a  large  portion  of 
the  remainder  of  the  ranch  was  rocky  and 
of  poor  qoallty ;  that  It  wonld  be  Impossible 
to  realize  a  net  sum  of  $4,000  a  year  out  of 
said  ranch,  or  a  net  amount  anywhere  near 
that  sum;  that  defendants  Munger  did  not 
pay  12,500  for  the  pumping  plant  on  said 
ranch,  but  only  abont  the  som  of  |1,200. 
The  court  further  found  that  the  plalntUf, 
at  the  time  of  making  the  exchange  of  prop- 
erties, was  62  years  of  age,  and  had  been  a 
widow  only  a  diort  time ;  that  she  had  nev- 
er followed  any  occupation  or  basiness  other 
than  that  of  housewife ;  that  her  two  boys, 
of  the  age  of  23  and  19  years,  respectlv^, 
and  the  daughter  and  son-in-law  had  never 
owned  or  lived  upon  a  fruit  ranch,  and  had 
no  experience  or  knowledge  concerning  fmlt 
farming  or  fruit  raising;  that  plaintiff  was 
of  a  credulous  dl8p(Hdtion»  and  did  not  have 
ordinary  bnslneas  ezperi^ice,  and  was  lack- 
ing in  ordinary  bustness  Intelllgenoe;  far- 
ther, that  at  tlie  time  plaintiff  inspected  the 
ranch  of  defendants  dw  tmly  went  over  a 
portion  of  It,  and  made  only  a  snperfldal  ex- 
amination of  the  orchard  and  vlne^wd  and 
soil ;  that  she  did  not  mi^  a  more  particu- 
lar examination  because  of  the  represoita- 
tlons  made  to  ber  by  Hunger  as  to  the  supe- 
rior character  of  the  orange  trees  and  vines, 
and  tbsAx  large  producing  qualities  and  the 
uniform  quality  of  the  soU.  There  was  am- 
ple evidence  to  sustain  all  of  ttiese  findings. 
And  it  was  shown  by  the  testimony  that 
plalndff  gave  notice  of  rescission  as  soon  as 
she  had  dlscorered,  1^  actual  experience  and 
observation  upon  tike  propoiy,  that  the  rep- 
resratations  made  to  her  by  Munger  as  to 
the  condition,  value,  and  productive  quali- 
ties of  the  ranch  were  untrue. 

[1]  The  contention  Is  made  on  behalf  of 
appellants^  that,  conceding,  as  It  must  be  con- 
ceded, because  there  was  evidence  to  sustain 
the  findings  of  the  court,  that  the  representa- 
tions as  found  were  made,  and  that  they 
were  untrue,  they  were  not  such  represen- 
tations as  lOaintiff  was  antborixed  to  rely 
upon.  It  is  Insisted  that  the  false  state- 
ments all  b^ong  to  a  class  to  be  denominat- 
ed as  simplex  oommendatlo,  or  those  com- 
monly and  customarily  used  by  a  person  In 
praise  of  his  own  proper^.  In  so  fftr  as  the 
representations  npressed  a  prophecy  as  to 
what  the  ranch  wonld  produce  in  the  future, 
no  doubt  Qiose  matters  were  mattwa  of  opin- 


ion, whidi  a  person  nnist  accept  as  specula- 
tive surmises  merely,  and  not  as  a  represen- 
tatton  of  existing  facts.  Lee  t.  McClelland. 
120  CaL  147,  62  Pac.  300;  Rendell  v.  Scott, 
70  CaL  614,  11  Pac.  779;  Holton  v.  Noble, 
83  Cal.  7,  23  Pac.  68.  In  the  case  of  Rradell 
V.  Scott  It  is  asserted  that  rei)resentations 
that  a  ranch  was  very  rich  and  productive 
and  would  produce  50  bushels  of  wheat  to 
the  acre,  and  that  a  portion  was  good  alfalfa 
land  and  another  jwrtlon  rich  in  mineral  de- 
posits, were  to  be  considered  as  matters  of 
oidnlon.  rather  than  as  false  representation 
of  facts,  where  there  was  no  averment  ex- 
cluding the  idea  that  personal  Inspection  had 
been  had  by  the  purchaser. 

[2]  We  do  not  doubt,  however,  but  that 
a  cause  of  action  might  be  predicated  upon 
representations  made  as  to  condition  and 
quality  of  soil  and  like  matters,  even  though 
the  same  was  exhibited  to  the  party  com- 
plaining, where  such  party  was  Ignorant  and 
inexperienced  in  such  matters,  and  the  party 
making  the  representations  knew  this,  and 
knew  that  the  person  with  whom  be  was 
dealing  relied  upon  him  to  express  the  truth 
as  to  such  things.  The  court  here  found 
that  plaintiff  and  her  sons,  son-in-law,  and 
daughter  were  inexperienced  In  the  business 
of  ranching,  and  tiiat  plaintiff  relied  upon' 
the  reinesaitatlons  made  to  her  by  Munger, 
and  that  the  representatloDS  were  made  for 
the  purpose  of  inducing  plaintifE  to  make 
the  exchange,  and  with  the  intratlon  on  the 
part  of  Munger  that  she 'should  act  in  re- 
liance upon  sudi  representatlona 

[I]  Excluding  ^m  consideration  the  find- 
ing as  to  the  representations  regarding  the 
future  bearing  capabilities  of  the  trees  and 
ranch,  there  remain  several  statements  as  to 
material  acts,  respecting  which  false  repre- 
sentations are  fomid  to  have  been  made  by 
Munger,  which  must  be  considered  actiona- 
ble. The  five  acres  of  young  orange  trees 
represented  by  Munger  to  be  of  the  finest 
varieties  in  full  bearing  were  not.  In  ftict, 
young  orange  trees,  but  trees  which  were 
the  result  of  budding  upon  old  l«non  roots. 
Moreovw,  dec^t  had  been  practiced  by  Mun- 
ger In  order  to  make  It  appear  that  the 
orange  orchard  was  as  represented;  for 
earth  had  been  piled  about  the  trunks  of  the 
trees  so  as  to  conceal  the  old  stamps,  which 
were  discovered  by  plaintiff  after  the  ex- 
change had  been  made.  The  representation 
that  the  orange  trees  had  produced  460  box- 
es ot  oranges  in  the  year  1908  vras  a  material 
representation,  and  a  representation  as  to 
an  existing  tact,  upon  which  plaintiff  was 
entitled  to  rely.  In  determining  the  then 
bearing  quality  of  the  trees,  the  amount  of 
fruit  produced  In  the  past  would  be  a  mate- 
rial tact  to  t>e  taken  into  consideration. 
The  representation  that  the  pumping  plant 
had  cost  12,600,  when  It  had  only  cost  one- 
half  that  amount,  was  also  a  r^resentation 
of  a  material  fact  And  If  the  plalntUt  had 
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only  relied  upon  these  repreeentattons  which 
we  have  last  referred  to,  excluding  all  of 
tboM  which  expressed  the  opinion  of  de- 
fendant Munger,  auffldent  facts  are  made  to 
appear  to  support  the  Judgment  of  the  court 
We  think  that  under  the  findings  of  the 
court  the  Judgment  as  ratted  was  not  er- 
roneous, and  that  the  evidence  anstalna  such 
dndlngs. 

The  Judgment  and  order  are  affirmed. 
We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


CENTER  T.  KELTON,  Sheriff,    (av.  1,025.) 
(District  CSourt  of  Appeal,  Third  District,  Cal- 
ifornia.  Dec.  12.  1912.) 

L  PRADDULBNT  CONVBTAKCES  (S  146*)— PEB- 
BONAL  PBOPBBTT— TEANSFM  OF  POSSESSION. 
A  judgment  debtor,  F.,  having  married 
plaiDtiff'a  daughter,  rented  from  plaintiff  a  small 
farm  and  house,  where  the;  all  lived  together. 
He  fed  certain  domestic  animala  while  using 
them,  but  sold  to  plaintiff  certain  cows  which 
had  been  kept  on  the  place  for  about  a  week 
before  that  date,  and  aoon  after  took  them  to 
pasture.  Plaintiff  never  saw  the  animals  after 
they  left  her  place,  and  said  nothing  about  their 
being  her  property^  until  tixef  were  attached  as 
the  property  of  F.  He  also  purchased  cer- 
tain grain,  and  had  It  hauled  to  the  farm  and 
kept  there  for  sale.  This  he  sold  to  plaintiff 
and  a  few  days  prior  to  Its  attachment  plaintiff 
had  it  moved  out  of  the  bam  into  the  yard, 
where  it  was  when  It  was  levied  on.  None  of 
the  grain  was  marked,  and  all  of  it  was  found 
by  the  sheriff  on  the  place  where  F.  was  living 
when  be  attached  it  Held,  that  the  alleged 
sale  <rf  the  prtwerty  to  plalntiif  was  invalid 
as  against  the  levy  under  Civ.  Code,  |  3440, 
providing  that  a  sale  of  personal  property,  ua- 
accompanied  by  immediate  deliveiT  and  actual 
and  continued  change  of  possemion,  shall  be 
T<^  as  to  creditors. 

[SSd.  Note^For  other  cases,  see  Fraudulent 
CmTeyanceSr  Cent  Dig.  H  464r-456,  471,  472, 
48^-484;  Dec  Dig.  |  146.*] 

2.  Tbial  (I  367*)— Tbial  bt  Oodbt— Abou- 

UENT  OF  GOUHBEL— RlOHT  TO  ABOUB. 

Code  Civ.  Proc.  I  631  et  seq.,  providing  for 
trials  by  the  court,  does  not  expressly  provide 
that  a  party  may  argue  a  case,  as  a  matter  of 
right,  though,  if  there  is  any  room  for  argu- 
ment, it  is  the  better  practice  to  permit  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  879,  886;  Dec.  Dig.  |  367.*3 

Appeal  from  Superior  Goort,  Napa  Conn- 
ty;  H.  a  Gesford,  Judg& 

Action  by  Mary  Center  i^insc  B.  A.  Kd- 
ton.  as  sheriff  of  Napa  Countr-  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Clarence  N.  Rlgglns,  of  Napa,  for  appellant. 
Edw.  8.  Bell,  of  Napa,  for  rrapondent 

BURNETT,  J,  Tb6  action  was  in  replevin 
for  one  mare,  one  stallion,  two  cows,  two 
yearlings,  three  calves,  fifty  sacks  of  wheat, 
eight  sacks  of  barl^,  five  sacks  of  oats,  and 
eight  sacks  of  bran.  Defoidant  denied  the 
ownership  of  plaintiff,  and  justified  the  tak* 
Ing,  under  a  writ  of  attachment,  against  the 


property  of  one  Richard  E^ealy,  and  he  al- 
leged In  his  answer  that  plaintiff  had  r^ilev- 
Ined  the  property  from  him  hi  this  action, 
and  he  therefore  demanded  Its  return  or  its 
value  in  money.  The  value  of  the  property 
Is  shown  by  the  pleadings  to  be  the  sum  of 
$500.  Plaintiff  claimed  to  have  acquired  It 
from  Fealy  in  aevoal  lots  at  Intervals  cov- 
ering about  17  months,  and  there  la  nothing 
to  indicate  the  separate  value  of  the  sever- 
al portions.  The  dates  of  the  alleged  sales 
are  as  follows:  January  20, 1010.  two  calves; 
May  28.  1910,  mare  and  stallion;  September 
26,  1910,  wheat  and  barley;  January  23, 
1911.  two  calves;  June  5,  1911^  two  cows. 
It  does  not  appear  cleariy  just  when  the  oats 
and  bran  were  purchased  bat  it  is  a  fair  In- 
ference that  it  was  about  the  same  time  at 
the  wheat  and  barley. 

The  defense  is  based  on  section  8440  of 
the*  Civil  Code,  and  It  is  insisted  by  appellant 
that  there  was  no  "Immediate  delivery"  or 
"actual  and  continued  change  of  possession,'' 
which  the  law  exacts  to  protect  the  property 
from  the  reach  of  the  creditors  of  the  vendor. 

[1]  Richard  Fealy  married  the  plaintiff's 
dan^ter  June  12.  1910.  Mrs.  Center  had  a 
small  farm  and  bouse  In  St  Helena,  where 
she  and  her  daughter  had  been  living  since 
April,  1900,  and  after  his  marriage  Fealy 
came  to  the  place,  took  charge  of  the  work, 
and  has  lived  there  ever  since.  He  leased 
the  property  from  plaintiff,  and  she  has  con- 
tinued to  occupy  the  dwelling  house  with 
him  and  his  wife  and  Mrs.  Fealy's  two  boys 
and  plaintiff's  brother,  a  helpless  old  man. 
The  plaintiff  has  had  nothing  to  do  with  the 
forming  or  vrith  the  management  of  the  place. 
Fealy  fed  the  animals  that  he  used,  and 
paid  for  their  feed,  if  he  was  using  them. 
Plaintiff  does  not  know  what  cows  he  milk- 
ed ;  but  those  that  could  not  be  milked  were 
put  fh  pasture.  The  two  cows  plaintiff  claims 
to  have  purchased  on  June  6th  had  been 
bought  by  Fealy  and  kept  on  this  place  for 
about  a  week  before  this  date.  They  were 
soon  after  taken  by  him  to  pasture.  Fealy 
drove  the  stock  to  pasture  and  made  all  the 
arrangements.  Mrs.  Center  never  saw  the 
animals  after  they  left  her  place.  The  two 
cows  were  driven  to  the  Moses  Stlce  place, 
and  Fealy  said  nothing  about  them  being  the 
property  of  Mrs.  Center,  and  they  remained 
there  until  attached.  There  Is  no  evidence 
of  public  notice  that  plaintiff  claimed  any 
Interest  In  the  cows  until  after  the  attach- 
ment As  is  apparent  from  the  foregoing  r^ 
cital  of  facts,  they  were  cared  for  and  treat* 
ed  by  Fealy  as  his  own  property,  and  there 
was  no  "open,  visible  idiange,  manifested  hy 
such  outward  signs  as  render  it  evident  that 
the  possession  of  the  vendor  had  wholly 
ceased."  Cahoon  v.  Marshall,  K  Oal.  201. 
Fealy  bought  the  irtieat  and  barley,  had  it 
hauled  to  the  farm,  and  kept  It  there  for  sale 
Plaintiff  purchased  it  from  him,  moved  It 
from  the  lower  to  the  upper  floor  In  tlie  ham. 
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and  fed  some  to  her  poaltiy.  A  fev  days 
before  the  attachment,  the  man  who  was 
moving  the  barn  took  the  grain  out  and  piled 
It  in  the  yard,  where  it  was  when  levied  up- 
on. The  evidence  Is  meager  as  to  the  bran 
and  oats;  bnt  the  manner  in  which  plaintiff 
testified  concerning  them,  In  connection  with 
the  wheat,  gives  rise  to  the  inference  that 
she  purchased  said  bran  and  oats  from  Fealy. 
None  of  the  grain  or  feed  was  marked  or 
designated  in  any  way,  and  all  of  It  was 
found  by  the  sheriff  on  the  place  where 
Fealy  was  living,  and  which  he  held  under 
lease. 

Applying  the  doctrine  of  the  decisions  to 
the  forgoing  facts,  there  would  seem  to  be 
no  escape  from  the  conclusion  that  we  have 
a  case  for  the  application  of  said  section 
S440  of  the  Oivil  Oode.  The  question  In- 
volved has  been  many  times  the  subject  of 
careful  coufilderatlon  from  the  appellate 
courts.  It  is  suffi<4ent  to  refer  to  the  follow- 
ing decisions:  Stevens  v.  Xrwln,  15  CaL  603, 
76  Am.  Dee.  SOO;  Woods  v.  Bugbey,  29  CaL 
473;  CaUender  v.  McLeod.  74  Gal.  376, 16  Pac. 
194 ;  Ruddle  v.  Olvens,  76  Cal.  457,  18  Pac. 
421;  Murphy  v.  Mulgrew,  102  Cal.  647,  36 
Pac.  857,  41  Am.  St  Rep.  200;  George  v. 
Fierce,  123  Cal.  172,  65  Pac.  775,  56  Faa  63 ; 
Sequeira  v.  OolUns,  153  CaL  426,  95  Pac.  876 ; 
and  Guthrie  v.  Carney,  124  Pac.  1045. 

There  Is  no  dissent  from  the  principles 
stated  in  one  of  the  opinions  that:  "The  ven- 
dor cannot  be  allowed  to  remain  in  the  ap- 
parent sole  and  exclusive  possession  of  the 
goods  after  the  sale,  for  Uiat  would  be  Incon- 
sistent with  such  an  open  and  notorious  de- 
livery and  actual  change  as  the  statute  ex- 
acts in  order  to  exclude  from  the  transfw 
the  Idea  of  fraud.  Care  should  be  taken.  In 
such  cases,  to  keep  in  view  the  object  of  the 
statute,  and  to  exact  nothing  less  than  a 
substantial  observance  of  its  salutary  provi- 
sions." Of  course,  the  object  of  the  statute 
is  to  require  notice  to  the  world  of  the  trans- 
fer of  personal  property  In  order  that  cred- 
itors may  be  Justly  protected.  It  is  easy 
enough,  as  It  Is,  for  designing  debtors  to 
place  their  property  beyond  the  reach  of 
honest  debts,  and  the  rule  prescribed  by  the 
statute  should  not  be  relaxed  by  Judicial  In- 
terpretation. It  may  be  said,  also,  that  the 
statute  does  not  Impose  any  great  hardship 
upon  the  parties  in  case  of  a  transfer  made 
in  good  folth.  Ordinarily  there  should  be  lit- 
tle dlflQculty  in  effecting  an  "Immediate  de- 
livery" and  an  "actual  and  continuous  change 
of  possession."  But,  however  honest  the  sale 
may  be,  and  whatever  hardship  may  be  In- 
flicted upon  the  vendee,  this  furnishes  no 
sufficient  reason  for  dlsr^rdlng  the  plain 
provisions  of  the  statute  or  setting  at  naught 
a  wholesome  and  salutary  rule  for  the  pro- 
motion of  personal  honesty  and  commercial 
security.  Brown  v.  O'Neal,  95  CaL  267,  SO 
pac  688,  29  Am.  St  Rep.  111. 

As  suggested  by  appellant,  the  drcumstanc- 
m  attending  the  sale  of  the  cows  can  be  apt* 
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ly  compared  with  the  facts  revealed  in  Rud- 
dle V.  Olvens,  Murphy  v.  Mulgrew,  and  George 
T.  Pierce,  supra,  while  the  facts  in  Callra- 
der  V.  McLeod,  supra,  are  somewhat  analo- 
gous to  those  here  in  reference  to  the  grain. 
It  may  be  said,  indeed,  that.  In  several  of 
the  cases  wherein  the  court  held  that  the  at- 
tehipted  transfer  was  void,  the  evidence  In 
favor  of  the  vendee  was  stronger  and  more 
persuasive  than  In  the  case  at  bar  as  to  the 
particulars  aforesaid.  The  other  alleged  pur- 
chases stand  upon  a  somewhat  different  foot- 
ing ;  and,  while  they  present  a  debatable  ques- 
tion, we  are  not  prepared  to  say  that  the  evi- 
dence compels  the  conclusion  that  they  were 
fraudulent 

[2]  Appellant  complains  because  he  was 
not  permitted  to  argue  the  case  at  the  con- 
clusion of  the  testimony.  The  record  shows 
the  following  indorsement  made  by  the  learn- 
ed trial  Judge:  "At  the  close  of  the  case, 
counsel  for  defendant  asked  leave  to  argue 
the  case;  but  the  court  believing  plaintiff 
had  made  out  a  complete  case  against  de- 
fendant denied  the  request"  It  is  admitted 
by  appellant  that  the  extent  to  which  a  trial 
court  may  go  In  declining  to  hear  arguments 
is  undefined;  but  it  Is  insisted  that:  "Where 
a  conflict  in  evidence  presaits  itself  on  which 
his  decision  will  be  finaL  It  would  seem  to 
be  bis  duty,  not  only  to  the  litigants,  but  to 
that  high  sense  of  his  responsibility,  as  the 
exponent  and  representative  of  Justice,  which 
should  animate  the  breast  of  every  Judge,  to 
hear  and  consider  with  unbiased  mind  what- 
ever may  be  fairly  presented  by  each  of  the 
parties,  and  to  obey  the  spirit  of  that  ad- 
monition to  trial  Juries  In  like  position,  nei- 
ther to  express  nor  form  an  opinion  In  the 
case,  until  it  is  finally  submitted."  There  is 
manifestly  a  distinction  between  a  case  where 
an  issue  Is  submitted  to  a  Jury  and  where  it 
is  to  be  determined  by  the  trial  Judge.  In 
the  former,  if  the  question  Is  debatable,  a^u- 
ment  Is  a  matter  of  right  Section  607,  Code 
Civ.  Proc. ;  Douglass  v.  Hill,  20  Ean.  627. 
In  the  Douglass  Case,  Mr.  Justice  Brewer, 
speaking  for  the  court  said:  **Tbis  is  no  mat- 
ter of  discretion  on  the  part  of  the  court 
bnt  an  absolute  right  of  the  party.  Courts 
doubtless  may  prevent  their  time  from  being 
unnecessarily  occupied  by  prolix  arguments, 
and  so  may  limit  the  time  which  counsel 
shall  occupy.  And  If  the  restriction  is  a  rea- 
sonable one,  in  view  of  the  questions  involved 
and  the  testimony  presented,  there  will  be 
no  error.  But  limiting  the  time  of  an  aign- 
ment  and  refusing  to  permit  any  argu&ent  at 
all  are  entirely  different  matters.  The  one 
is  the  «ercise  of  a  discretion;  the  other  is 
a  denial  of  a  right"  The  statute  does  not 
expressly  provide  for  argument  in  the  case  of 
a  trial  by  the  court  (section  631  et  eeq.,  Code 
Glv.  Proc.),  and  there  would  seem  to  be  rea- 
son for  leaving  It  to  the-  wise  discretion  of 
the  Judge;  bnt  where  there  is  room  for  ar- 
gument, it  would  certainly  b)ft  the  better  prac- 
Uce  to  permit  It  If  the  trial  Judge,  at  the 
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close  oi  the  evIdeDce^  Is  entirely  satisfied  as 
to  his  decision,  argument  would  generally  be 
of  no  avail ;  but  even  then  coansel  might  be 
able  to  make  soggestions  that  would  Inflaenoe 
the  Judicial  mind. 

However,  this  point  need  not  be  cmsldered 
farther,  as  we  think,  npui  the  other  gronnd, 
the  lodgment  must  be  rerezsed.  and  It  Is  'ko 
ordered. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


LIST  T.  MOORE  et  aL    (Civ.  1,027.) 
(Dbtrict  Court  of  Appeal.  Third  DiBtrict,  Cal- 
if ornU.   Dec  12,  1912.) 

1.  VEHDOK  and  FtmCBABEB  (I  334*)--COH- 

TUCT  or  Sale— FoBFxiTUBB— Rbscibsion. 
Where  a  cootract  for  the  sale  of  real  es- 
tate provided  that  time  was  of  the  esflence 
thereof,  and  that  the  expiration  of  the  time 
specified  for  pajment  of  the  balance  tit  the 
price  as  limited  by  the  contract^  with  the  fact 
that  no  deed  was  of  record  from  the  vendor  to 
the  vendee,  ibould  concloBively  establish  de- 
fault without  suit  to  extinguish  the  contract 
or  declare  a  forfeiture,  the  vendee  being  in 
default,  a  letter  written  to  him  notUying  him 
that  he  was  in  default,  and  had  forfeiteo  any 
right  or  claim  to  proceed  to  purchase  the  prop- 
erty  cooatituted  a  notice  of  forfeiture  and  not 
a  resdssioD,  and  hence  the  vendor  was  under 
no  obligation  to  return  any  part  of  the  pur- 
chase price  paid. 

tKd.  Note. — For  other  cases,  see  Voidor  and 
Purchaser,  Cent.  IHg.  H  fi6&-860;  Dec  Dig.  | 
334.*] 

2.  Vkndob  and  Pubcbabkr  (I  335*)— rOB- 

FBITDBB— RCTENTIOH  Of  PBICB  PAID. 

The  right  of  a  vendor  to  retain  the  part  of 
the  purchase  price  paid,  after  the  vendee's  de- 
fault, is  independent  of  any  clause  in  the  con- 
tract for  forfeiture  or  right  to  retain  part  of 
the  purdiaae  money  as  liquidated  damages,  and 
hence  the  validity  of  such  danae  is  immaterial. 

[Ed.  Note.— For  o^er  caaea,  see  Vendor  and 
Purchaser,  Gent  I^.  H  (^-883;  Dec  Dig. 

3.  Vendob  and  Pubchaseb  (I  335*)— Veh* 
dee's  Default— ItEscissioN—vKHDOB'B  Lia- 
BiLiTT— Return  Payments. 

It  is  only  where  the  vendor  after  the 
vendee's  default  agfces  to  a  mutual  rescisBion 
that  the  vendee  is  entitled  to  a  return  of  the 
purchase  money  paid. 

[Ed.  Note. — Pot  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  981-083;  Dec  Dig. 
1  836.*] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  R,  D.  List  against  A.  A.  Moore, 
Jr.,  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Qiaa  W.  Slack,  of  San  Francisco,  and  D. 
P.  Hatch,  of  Los  Angeles,  for  appellant 
Ooodfellow  &  EeliB,  of  San  Franclsco«  for 
respondents. 

BURNETT,  J.  The  action  is  to  recover 
from  the  vendor  moneys  paid  by  the  vendee 
under  contracts  of  sale  of  real  estate,  In 
which  the  vendee  only  was  in  default,  not 
being  willing  or  able  to  make  the  othex 


paymoits  within  tbe  time  limited  or  at  alL 
There  were  two  contracts.  The  first  is  dated 
June  30.  1902,  ^ecuted  by  the  defendant 
Florence  B.  Moore  and  others,  and  condi- 
tioned for  the  sale  of  the  property  to  one 
J.  W.  HcCanley.  This  contract  provided  for 
a  purchase  price  of  1126,000.  of  whidi  9W0 
should  be  paid  wbea  the  tnstmmait  was  ex- 
ecuted. $66,000  on  or  before  October  28,  1902, 
and  the  remaining  166,000  on  or  before  the 
Istdayof  March,  1903,  all  deferred  payments 
to  bear  Interest  at  tbe  rate  of  6  cent 
per  annum.  It  wts  further  provided  that 
"time  is  of  the  eesenoe  of  thJs  contract,  and, 
in  the  event  of  a  failure  to  comply  with  the 
terms  bertef  by  the  party  of  the  second 
part,  the  party  of  the  first  part  shall  be  re- 
leased from  all  obligation  In  law  or  equity 
to  convey  said  property,  and  the  party  of 
tlie  second  part  shall  forfeit  all  right  there- 
to." Tbe  Initial  payment  of  96,000  was 
made,  but  not  the  second  payment  of  $55,000. 
As  to  the  latter,  however,  an  ext^ision  of 
time  was  granted  to  March  30,  1908.  with 
a  proviso  tliat  the  original  docnment  held 
by  McCanlc^  should  be  deposited  with  H.  W. 
O'Melveny,  of  Loe  Angeles,  "with  instruc- 
tions to  him  to  return  said  contract  to  Flor- 
ence B.  Moore,  on  March  30,  1003,  if  the 
terms  of  said  contract  wen  not  lawfully 
carried  oat  by  McCauley  on  or  before  that 
time,  and.  in  that  event,  the  said  U.  W. 
O'Melveny  shall  thereupon  surrender  said 
contract  as  above  specified  to  said  Florence 
B.  Moore.  Thereupon,  the  same  shall  be 
of  no  further  effect  or  force,  but  shall  be 
considered  canceled  and  terminated,  and  tbe 
moneys  heretofore  paid,  and  the  moneys  here- 
inabove specified,  siiali  be  considered  as  liqui- 
dated damages  accruing  to  said  Flor«ice  B. 
Moore  et  ai.  Upon  the  surrender  of  said 
contract  to  said  Florence  B.  Moore  et  al., 
as  above  stated,  the  same  is  to  be  nnll  and 
void,  and  of  no  further  effect,  and  the  said 
McOaul«7  Is  to  have  no  claim,  directly  or 
indirectly,  to  any  part  of  the  moneys  here- 
tofore paid,  or  hereinabove  specified."  On 
the  30tb  of  March,  1003,  McOauley  was  again 
in  default  and  unable  or  unwilling  to  make 
any  payments,  and  thereupon  the  original 
document  was  surrendered  to  Mrs.  Moore. 
On  the  7th  day  of  April,  1903.  McCanley's 
contract  having  spired.  Mrs.  Moore^  through 
her  attorneys,  entered  into  a  new  contract 
with  Natluui  Cole  by  which  stie  agreed  to 
sell  to  him  the  property  for  the  sum  of  $116,- 
000.  payable  on  or  before  October  X,  1903, 
and  she  aclmowledged  the  receipt  of  two 
drafts  a^regating  $5,000.  Time  was  of  the 
essence  of  this  contract,  also,  and  it  was  pro- 
vided that  "the  expiration  of  the  time  here- 
in limited,  with  the  fact  that  no  deed  la  of 
record  from  the  said  Floroice  B.  Moore  to  the 
said  Nathan  Cole,  Jr.,  shall  conclusively  es- 
tablish default,  and  no  suit,  at  law  or  in 
equity,  diall  be  necessary  to  be  maintained 
to  avoid      extinguish  this  contract;  or  de- 
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Clare  any  forfeiture."  Some  ezteDslons  were 
mader  and  according  to  tbe  last  one  the 
time  would  expire  on  December  1,  1903,  but, 
on  account  of  Mr.  Cole's  lllnesa,  the  parties 
treated  his  right  to  purchase  as  continuing 
until  January  1,  1904.  Plaintiff  brought  the 
action  as  assignee  of  McCauley  and  Cole. 

The  court  found  that  the  contract  with 
McCauley  became  canceled  and  terminated 
for  the  reason  that  he  **wai  at  all  times  un- 
able or  unwlUing  to  carry  out  or  perform 
the  same  od^  his  part,  although  the  defend- 
ants were  at  all  times  ready  and  willing  to 
perform  the  same  on  their  part;  that  the 
said  J.  W.  McCauley  did  not  pay  or  offer 
to  pay  prior  to  the  30th  day  of  March,  1903, 
or  at  all,  the  moneys,  or  any  portion  thereof, 
required  to  be  paid  by  him  by  the  terms  of 
the  said  contract,  and  by  reason  thereof  the 
same  became  of  no  force  or  effect  on  and  after 
the  31st  day  of  March,  1903."  There  are 
similar  findings  as  to  the  contract  with  Cole. 
Indeed,  it  is  not  contested  that  there  was 
default  on  the  part  of  McCauley  and  Cole 
as  found  by  the  court,  but  the  defense  1b 
that  the  contract  in  each  Instance  was  re- 
scinded and  abandoned,  and  therefore  the 
claim  Is  made  that  the  vendee  was  entitled 
to  a  return  of  the  part  of  the  purchase  price 
paid.  The  court  found  that  there  was  no 
rescission  and  no  abandonment,  and  this  find- 
ing presents  the  controverted  question. 

The  asserted  resdssttm  was  attempted  to 
be  shown  by  Hr.  Cole.  In  the  transcript  we 
bare  the  following  record  of  hla  testimony 
and  the  proceedings  in  connection  therewith: 
"My  recollection  is  that  about  the  ist  of 
January,  1904,  my  contract  with  Mr.  Moore 
was  annulled  or  rescinded  by  Mr.  Moore  in  a 
letter  to  me.  It  was  resdnded.  Mr.  Good- 
fellow:  Q.  Tou  don't  mean  to  aay  that  he 
said  It  was  rescinded,  do  you?  A.  Well,  I 
don't  know  what  the  laiq^ge  was,  but  that 
was  the  purpose  of  the  letter.  Mr.  Slack: 
The  letter  y/rbich  was  Inbodnced  In  evidence, 
Mr.  Goodfellow,  was  this:  It  was  received 
about  the  4th  of  January,  1904,  and  informed 
Mr.  Cole  that  his  contract  was  resdnded* 
and  liad  been —  Mr,  Goodfellow:  Do  you 
mean  to  say  that  the  word  'rescinded*  was 
used?  Mr.  Slack:  No;  but  that  the  con- 
tract was  at  an  end— I  Oiiiik  that  was  It— 
and  had  been  for  some  weeks  or  some  time. 
The  witness:  I  remember  that  the  purport 
of  the  letter  was  that,  that  the  contract 
was  ended.  That  Is  the  idea  that  I  had, 
ttiat  it  was  terminated.  Mr,  Slack :  We  will 
aoo^t  Mr.  Moore's  recollection  of  that  as 
a  tact  that  a  letter  written  to  Mr.  Cole  about 
this  time,  January  3,  1904,  stated  that  his 
contract  was  at  an  end,  and  had  been  for 
some  time.  Mr.  Moore :  For  the  reason  that 
ho  had  bem  unable  to  make  the  remaining 
payments.  Hr.  Slack :  And  we  will  ask  also 
that  that  be  considered  as  being  a  statement 
of  the  letter.  The  witness:  That  is  correct" 
In  oplanatitm  of  the  reference  to  the  con- 
tents «E  the  letter,  It  may  be  stated  that 


this  case  was  partly  tried  before  April  18, 
1906,  and  the  letter  and  the  record  of  what 
it  contained  were  ^troyed  In  the  great  ca- 
tastrophe of  that  date.  The  witness  further 
testified  that  he  "was  not  able  to  raise  the 
money  by  the  end  of  December,  1003,  or  the 
1st  of  January,  1904,  Mr.  Moore,  so  far  as 
I  know,  and  Mrs.  Moore,  were  perfectly  will- 
ing at  all  times  to  sell  me  that  property  if 
I  could  pay  the  money  according  to  the  con- 
tract up  to  the  termination  of  the  arrange- 
ments which  were  terminated  by  letter." 
Then  the  following  qnestlons  and  answers 
appear  In  the  transcript:  "Q.  Then  your  con- 
tract ran  out  because  you  were  unable  to 
pay  the  money  within  the  time  specified  In 
the  contract?  A.  That  Is  right  Q.  And 
afterwards  Mr.  Moore  wrote  to  you  and  told 
you  that  the  contract  had  run  out,  and  had 
been  run  out  for  some  time?  A.  Yes,  sir. 
Q.  And  that  is  the  end  of  the  transaction  f 
A.  Tes,  sir;  ttiat  Is  the  eaS,  of  tbe  transaC' 
Uon." 

[1]  From  tbe  foregoing  it  Is  clear  that  tbe 
asserted  rescission  consisted  In  the  notifica- 
tion of  the  vendee  by  the  vendor  that  his 
contract  was  at  an  end,  and  this,  after  the 
vendee  was  In  default  according  to  the  terms 
of  his  contract,  and  had  forfeited  any  right 
or  claim  to  proceed  to  the  purchase  of  the 
proper^  and  had  expressly  agreed  that  "the 
expiration  of  the  time  herein  limited,  with 
the  fact  that  no  deed  Is  of  record  from  the 
said  Florence  B.  Moore  to  the  said  Nathan 
Cole,  Jr.,  shall  conclusively  establish  default, 
and  no  suit  at  law  or  in  equity,  shall  be 
necessary  to  be  maintained  to  avoid  or  ex- 
tinguish this  contract,  or  declare  any  for- 
feiture," It  would  be  rather  singular  if 
under  the  circumstances  the  n>ere  notice 
given  to  the  contemplated  purchaser  by  the 
owner  of  the  land  of  a  tact  that  was  ex- 
pressly provided  in  the  agreement  and  of 
whi<^  each  had  knowledge  would  operate 
to  change  the  legal  effect  of  said  feet  to  the 
detriment  of  the  said  owner.  The  contract 
was  at  an  end  either  with  or  without  any 
formal  notice.  The  purpose  of  the  letter 
was  undoubtedly  to  Inform  Mr.  Cole  that  no 
further  extension  of  time  would  be  granted, 
but  to  say  that  it  established  rescission  grows 
out  of  a  misconception,  It  Is  submitted,  of 
.the  significance  of  that  term,  and  can  find 
support  only  In  tbe  inept  application  of  cer- 
tain decisions  of  tbe  courts.  Rescission  im- 
plies, of  course,  tbe  restoration  of  the  par- 
ties to  the  same  situation,  and  the  same 
terms  as  existed  when  tbe  contract  was  made. 
It  requires  the  surrender  of  any  considera- 
tion or  advantage  secured  by  either  party. 
But  the  only  fair  interpretation  of  tbe  no- 
tice here,  considered  In  connection  with  the 
terms  of  the  contract,  is  that  no  further  af- 
firmative action  should  6e  taken  by  either 
party  to  execute  said  contract  and  that  the 
status  of  each  should  remain  as  provided 
without  further  change.  It  is  true  that  re- 
sdsaion  as  wdl  as  u  abandonment  of  a 
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contract  miy  tM  sbown  1^  circumstantial 
or  dliect  erldence  or  botb,  bat  Oie  ftict^ 
fairly  considered,  do  not  compel  the  can- 
elusion.  In  o^ioslUon  to  the  finding  of  the 
court;  that  the  ownw  of  the  land  was  so 
gratnitovBly  generous  as  to  ToluntarUy  sur- 
rwder  the  valuable  right  secured  to  her  by 
the  terms  of  the  contract  And  it  may  be 
said  that  there  is  nothing  lU^al  or  uncon- 
scionable disclosed  In  her  conduct  Adopting 
the  language  of  respondents:  "As  the  con- 
tract had  a  limit  and  as  time  was  of  the 
essence  of  the  contract,  she  was  not  obliged 
to  keep  her  property  off  the  market  forever, 
or,  in  the  alternative,  to  pay  them  back  what 
they  had  paid  for  an  extension  of  time  to 
enable  them  to  speculate  with  the  property 
and  avail  themselves  of  It  If  the  market  went 
up,  otherwise  turn  it  back  to  Mrs.  Moore." 

It  most  be  admitted  that  some  obscurity 
Is  found  In  certain  dedaiona  as  to  the  cor- 
r^ttre  ri^ts  of  the  parties  to  contracts 
analogous  to  the  one  before  us  and  appel- 
lant's position  Is  not  without  apparent  sap- 
pwt  In  some  of  the  cases.  Two  of  these,  up- 
on which  he  relies,  we  proceed  to  notice^  In 
Drew  V.  Pedlar,  87  Cal.  443.  26  Pac.  749,  22 
Am.  St  Bep.  2S7.  it  is  held  that  <*where  a 
contract  for  the  sale  of  land  provided  for  a 
forfeiture  of  all  ri^t  to  a  conveyance,  and 
that  the  pordiase  money  paid  should  be  as 
llqnidated  damages,  in  case  of  nonfolflllment 
of  the  terms  of  future  iMyments  by  the  pur- 
tiuaev,  and  It  appears  that  full  payment  of 
the  residue  of  the  purchase  money  was  tm- 
dered  and  a  deed  demanded  ten  months  aft* 
er  maturity,  and  that  the  vendors  refused  to 
acoq^t  the  ta^ta,  or  to  return  the  purchase 
monev  paid,  and  elected  to  rescind  the  agree- 
ment, the  purchaser  may  maintain  an  action 
to  recoTOT  from  the  vendors  the  installment 
ot  purchase  money  paid."  Of  course,  If  the 
vead<Mrs  dected  "to  rescind  the  agreement" 
they  should  restore  the  money.  The  decision 
was  really  grounded,  though,  upon  the  prop- 
osition that  the  stipulation  as  to  liquidated 
dam^es  was  void  under  the  provisions  of 
secUons  1670  and  1871  of  the  ClvU  Code, 
and  it  followed  the  general  rule  stated  in 
Fldd  on  Damages,  9  603,  holding  that  the 
vendor  is  entitled  to  recover  "the  difference 
between  the  actual  contract  price  and  the 
actual  value  of  the  land  at  the  time  of  the. 
breach.  If  the  property  shall  have  declined 
in  value."  But  this  case,  with  others,  is  re- 
viewed tn  Olock  V.  Howard  &  Wilson,  123 
CaL  1,  66  Paa  713,  43  L.  It  A.  199,  60  Am. 
St  Bepi.  17,  and  it  is  declared  that  "the  mis- 
leading feature  In  Drew  v.  Pedlar,  BVpn., 
comes  from  the  lengthy  statement  of  facts, 
from  which  It  appears  that  all  the  plaintiff 
vendee  did  was  to  make  tender  long  after 
his  default  which  tender  the  vendor  refused 
to  accept  But  the  vendee  llkewlae  pleaded 
a  mutual  abandonment  and  rescission,  and  it 
appears  from  the  opinion  the  pleading  as  to 
these  matters  was  not  denied."  It  is  fnr- 
tbermore  said,  in  reference  to  the  Drew  de- 


cision, that  "what  Is  there  said  as  to  the 
covenant  fl>r  Uanldated  damages  hehig  void 
Is,  as  we  have  seen,  of  no  oonsequoioe  In 
contracts  such  as  that  and  the  <me  at  bar, 
where  the  liquidated  damages  are  expressed 
as  the  mon^  paid  1^  tlie  voidee.  f  or  in  all 
such  cases,  as  has  been  shown,  the  vendor 
is  entitled  to  retain  these  moneys,  whether 
designated  liquidated  damages  or  not"  The 
case  of  Pierce  v.  Staub,  78  Conn.  4S9,  62 
AtL  760,  3  U  B.  A  (N.  8.)  786,  112  Am.  St. 
Bep.  163,  rather  favors  the  vl^w  taken  by 
axv>ellant  that  a  resdsslou' was  effected  1^ 
said  notice,  but  it  is  to  be  observed  that  the 
conrt  In  that  case  attached  much  Importance 
to  the  fact  that  there  was  no  express  or  im- 
plied contract  that  the  money  paid  by  the 
vendee  should  be  forf^ted.  The  case  was 
one  also  Involving  peculiar  features  and  the 
decision  brought  to  the  vendor  a  just  retri- 
bution for  his  inordinate  greed  In  claiming 
as  a  forfeit  the  large  sum  of  $60,000  without 
any  showing  made  that  he  had  lost  a  dollar 
by  reason  of  bis  inomise  or  of  the  default  1v 
the  vendee. 

But  there  could  seem  to  be  no  controversy 
as  to  what  are  the  controlling  principles  of 
law  heare  In  view  of  the  dedston  In  the  Glock 
Case,  supra.  Therein  it  Is  clearly  hdd  that: 
"Under  a  contract  for  the  sale  of  real  ea- 
tate  In  which  time  Is  made  of  the  essence 
of  the  contract  and  performance  by  the  pur* 
chaser  is  made  a  condition  precedent  to  a 
conveyance,  and  upon  his  breach  of  the  con- 
tract he  Is  declared  to  forfeit  all  r^hts 
thereunda,  and  all  moneys  paid  thereon,  the 
jmrchaser  cannot  after  his  default  without 
excuse  shown  therefor,  by  «  .  tender  of  the 
amount  du^  acquire  eltlier  an  equitable  or 
a  legal  right  to  maintain  an  action  to  recov- 
er back  the  moneys  paid  votStx  the  contract" 
Furthermore,  that,  **wliere  time  Is  expressly 
made  of  the  essence  of  the  contract  for  the 
purchase  of  land,  equity  will  not  Ignore  such 
provision,  but  follows  the  law,  and  will  nei- 
ther make  a  contract  for  the  parties,  nor 
violate  that  which  they  have  entered  into ; 
nor  will  it  relieve  a  purchaser  who  has  made 
unexcuaed  default  under  such  a  prorlsion, 
and  has  not  fulfilled  conditions  precedent  to 
the  vesting  of  his  right  of  action." 

[2]  It  te  declared,  also,  that  the  right  o( 
the  vendor  to  retain  the  part  of  the  purchase 
price  paid  after  tile  d^ult  of  the  vendee 
Independent  of  any  tfquress  clause  tn  the  con* 
trat^  for  forfdture  of  rights  or  for  retentlcm 
of  the  purdiase  money  as  liquidated  dam- 
ages, that  such  clauses  are  merely  declara- 
tions in  express  terms  of  the  legal  rights  ot 
the  parties  under  such  a  contract  without 
them,  and  that  the  validity  of  sudi  en>rees 
dauses  is  immaterial. 

[3]  It  Is  furthermore  h^  that  in  auch 
case  it  Is  only  where  the  vendor,  after  de- 
fault of  the  vendee,  agrees  to  a  mutual  aban- 
donment and  rescission  that  the  vendee  Is 
ottitled  to  recelTO  the  purdiase  money  paid. 

This  case  la  followed  and  approved  in  Oar- 


Digitized  by 


G«L) 


MoOANN  T.  HoCAKN 


966 


Bier  T.  Tbadier.  1S2  CaL  7S9,  03  Fac.  1007, 
end  Poheim  v.  Meyere.  0  Cal.  App.  31,  98 
Pac.  65.  Furthermore,  it  Is  held  In  the  Oar- 
sler  Case  that  "upon  the  default  of  the  Ten- 
dee,  without  excuse,  to  perform  the  condl- 
tlous  of  the  bond,  the  mere  service  of  a  no- 
tice on  him  by  the  vendor,  calling  hla  attri- 
tion to  the  particulars  in  which  the  defftnlt 
consisted  and  declaring  the  bond  to  be  for- 
feited and  all  the  Interest  of  the  vendee  in 
the  property  to  be  terminated  and  demanding 
possession  of  the  property,  and  the  subse- 
quent peaceable  taking  possession  of  the 
proi>erty  by  the  vendor  and  his  bringing  an 
action  to  quiet  the  title  thereto,  did  not  con- 
atltnte  a  rescission  of  the  contract  by  the 
mutual  consent  of  the  parties  so  as  to  give 
the  vendee  a  right  of  action  against  the  ven- 
dor for  the  recovery  of  the  portion  of  the 
purchase  price  paid  under  the  contract  or 
for  disbursements  made  In  the  performance 
of  other  conditions  thereof."  The  foregoing, 
we  think,  is  sufficient  to  demonstrate  the  le- 
gal soundness  of  the  trial  court's  conclusion. 

As  to  the  McCauIey  contract,  with  more 
reason  it  may  be  said  that  the  court  was 
Justified  In  holding  that  the  vendor  was  en- 
titled to  retain  what  had  been  paid.  In  ref- 
erence to  that  it  will  be  remembered  the  par- 
ties expressly  agreed  for  the  surrender  of 
the  contract  by  Mr.  O'Melveny,  and  that  in 
such  event  We.  McCauley  should  have  no 
right  to  repayment  of  the  money. 

The  orAet  denying  the  motion  for  a  new 
trial  la  affirmed. 

We  connir:  CHIPMAN,  P.  J.;  BART,  J. 


McCANN  V.  McCANN  et  al.   (Oiv.  1,181.) 

(District  Court  of  Appeal,  Second  District,  Cal' 
ifomia.    Dec.  11,  1912.) 

L  Nbw  Tbial  (i  79*1— Grounds. 

Where  the  trial  judge,  after  weigbing  the 
evidence  and  making  his  determiDatioD  of  tacts, 
concludea  that  he  baa  decided  erroneoDsly,  he 
should,  on  proper  presentation  of  the  matter, 
grant  a  new  tnal. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  165% ;  Dea  Dig.  i  79.*] 

2.  Affeax,  and  Ebbob  (1  1015*)  —  Obdeb 
Gbanting  a  Nkw  Tbial— ConTLiCTiHa  Ev- 

XDXNCB. 

An  order  granting  a  new  trial,  because  the 
trial  judge  concludes  that  he  has  reached  an 
erroneous  detenninatioa  from  the  evidence,  will 
not  be  disturbed  on  appeal,  where  the  evidence 
is  conflicting,  and  there  is  no  error  of  law  ren- 
dering tbe  oraw  imjHVper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En-or^Cent  Dig.  H  Dec  Dig.  | 

a.  New  Tbial  (|  123*)— Nonos  or  iHnimoir 
— Datb  of  Filing. 

A  notice  of  intention  to  move  for  a  new 
trial  should  be  regarded  as  filed  on  the  date 
tendered  and  received  by  the  clerk  and  marked 
"Filed,"  though  the  clerk  erases  bis  filing  mark 
tor  nonpayment  of  the  filing  fee  and  subse- 


anently  places  upon  the  notloe  a  filing  mark  of 
le  date  when  tae  fee  Is  paid. 
[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  SI  276-281 ;  Dec.  Dig.  1 123.*] 

Appeal  from  Superior  Court,  Los  Angelee 
County;  N.  P.  Conrey,  Judge. 

Actitm  by  William  F.  McCann  against 
Mary  McCann  and  another.  From  an  order 
granting  plaintiff's  motion  for  a  new  trial, 
defendants  appeal.  AflOrmed. 

J.  F.  Conroy  and  H.  E.  Young,  both  of 
Lob  Angeles,  for  appellants.  H.  H.  Appel 
and  J.  L.  FlmlnK  both  of  Los  Angles, 
for  respondent 

JAMES,  J.  This  Is  an  appeal  from  an 
order  of  the  superior  court  granting  the  mo- 
tion of  plaintiff  for  a  new  trial.  Tbe  action 
was  originally  brought  In  the  justice's  court, 
the  cause  of  action  in  form  being  that  for 
the  unlawful  detainer  of  real  property;  It 
being  alleged  In  the  complaint  that  the  rental 
value  thereof  was  less  than  the  sum  of  926 
per  month,  which  allegation  was  Bn£9clent 
to  give  Jurisdiction  to  the  Justice's  court,  un- 
less upon  the  trial  the  evidence  disclosed  the 
fact  to  be  that  the  rental  value  of  such 
premises  was  in  excess  of  $25  i>er  month. 
The  Justice  of  the  peace  determined  the  ac- 
tion upon  tbe  merits  In  favor  of  plaintiff, 
and  an  appeal  followed,  which  waa  taken  by 
the  defendants  to  the  superior  court  ou 
questions  of  both  law  and  fact  The  superior 
court  tbweupon  proceeded  to  try  the  action 
anew,  and  rendered  Judgment  In  favor  of 
defendants.  Oniereafter,  motion  for  a  new 
trial  being  presented  by  plaintiff,  an  order 
was  made  granting  the  same  One  of  tbe 
grounds  assigned  In  the  notice  of  intention 
to  move  for  a  new  trial  was  Hie  insufficient^ 
of  tbe  evidence  to  Justify  the  decision  of  the 
court 

[1,2]  Tbe  trial  Ju^,  at  the  conclusion 
of  all  the  testimony,  weighs  the  evidence  and 
makes  his  determination  of  the  facta,  and 
if  be  afterwards  concludes  that  be  has  made 
an  erroneous  declMoa  it  la  his  duty,  where 
proper  proceedings  are  had  calling  the  mat- 
ter to  his  attention,  to  grant'  a  motion  for  a 
new  trial ;  and  w.here  there  baa  been  heard 
conflicting  tesUmcniy  an  appellate  court  can- 
not, in  revlewlDS  the  mUng  made  open  audi 
motion,  diatnrb  the  order.  It  la  <Hily  where 
the  evidence  heard  establishes  an  uncontra- 
dicted state  of  facts  In  favor  of  one  or  the 
othOT  of  the  parties  to  an  action  that  a  qnee- 
tion  of  law  la  presented  which  an  apptiOiate 
court  may  consider.  The  record  of  the  tes- 
timony heard  at  the  trial  of  this  action 
does  not  disclose  that  the  mat^lal  facts  were 
uncontradicted  or  undisputed,  and  that  be- 
ing true  the  appellants  must  rest  coutent 
with  the  order  made  granting  a  new  trial, 
unless  they  can  preset  some  question  of  law 
upon  which  we  would  be  Imp^ed  tot  other 
reasons  to  conclude  that  the  order  was  ir- 
regularly or  improperly  mad& 
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[3]  They  do  adTaDce  the  contention  that 
the  snperlor  court  was  without  Jurisdiction 
to  rule  on  the  motion  for  a  new  trial,  for 
the  reason  that  the  notice  of  Intention  glvea 
as  to  such  motion  was  filed  after  the  time 
limited  by  law  liad  expired.  It  Is  shown  by 
the  statement  that  plaintiff  served  his  notice 
of  motion  for  a  new  trial  in  due  time,  and 
that  he  presented  It  to  the  clerk  for  filing 
clearly  within  the  time  allowed  by  law.  At 
the  time  he  bo  presented  It,  he  presented  a 
like  notice  affecting  another  cause,  and  paid 
to  the  clerk,  upon  demand  of  the  latter,  the 
sum  of  $2,  and  the  clerk  thereafter,  on  the 
same  day,  placed  his  file  mark  upon  the  no- 
tices, but  later  notified  plaintiff  that  an  ad- 
^ditional  |2  was  required  to  be  paid  as  a 
fee  for  the  filing  of  the  notice  glT^  in  thla 
cause,  which  was  promptly  paid  by  respond- 
ent Meanwhile  the  clerk  had  erased  his 
file  mark  as  first  made  upon  the  notice,  and 
when  the  second  fee  of  $2  was  paid  stamped 
upon  the  document  a  new  date  of  filing;  that 
being  as  of  the  date  of  the  latter  payment 
If  this  notice  should  be  considered  as  tutv- 
Ing  been  filed  only  as  of  the  day  when  the 
second  $2  fee  was  paid,  then  It  would  have 
t>een,  as  apt>e11ants  contend,  filed  too  late, 
and  after  the  time  fixed  by  law  for  the 
filing  thereof  had  expired.  Under  the  facts 
shown  we  think  ttiat  the  trial  court  was 
right  in  concluding,  as  it  evidently  did,  that 
the  notice  was  filed  when  first  tendered  to 
the  clerk,  and  when  the  first  file  mark  was 
placed  thereon.  If  the  clerk  saw  fit  to  re- 
ceive the  notice  and  file  it  without  requir- 
ing the  payment  of  the  fee,  then,  no  doubt 
the  omission  to  require  such  payment  would 
t>e  a  matter  which  would  result  In  the  clerk 
being  held  accountable  to  the  county  for  the 
payment  of  that  money.  We  do  not  think 
that,  under  the  circumstances  shown,  the 
clerk  possessed  the  right  to  erase  the  first 
file  mark  placed  on  the  notice  of  intention 
to  move  for  a  new  trial,  and  that  the  docu- 
ment should  be  considered  as  having  been 
regularly  filed  on  the  day  it  was  tendered 
and  received  by  the  tierk  of  tlie  superior 
court  If  the  court  iiad  Jurisdiction  to  rule 
upon  the  motion  for  a  n^w  trial,  then,  for 
the  reasons  we  have  herelnlwfore  expressed, 
DO  question  is  left  to  be  reviewed  on  an  ap- 
peal from  the  order  granting  to  plaintiff  a 
new  trial  in  the  cause.  The  order  as  made 
by  the  trial  Judge  was  a  general  one,  and 
not  limited  to  any  special  or  particular 
ground  assigned  In  the  notice  of  IntMitlon; 
therefore,  if  the  order  can  be  sustained  upon 
any  ground  assigned  In  sudi  notice,  the  rul- 
ing may  not  here  be  disturbed,  and,  as  the 
court  might  well  have  made  the  order  be- 
cause of  the  InsnflSciency  of  the  evidence 
to  sustain  the  Judgment,  onr  inquiry  on  this 
appeal  Is  ended.  Tlbbetts  t.  Bower,  121  OaL 
8,  53  Fac.  359. 

The  order  is  affirmed. 

We  concur:   ALLEN,  P.  J.;   SHAW,  J. 


McCANN  v.  McCANN  et  aL   (OIv.  1,180.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia,  Dec.  11,  1912.) 

1.  STIPUUTXONS   (I  14*)— USB  OF  EVIOEKCE 

IN  Othkb  AonoH. 

Where  the  parties  ^  an  action  to  quiet 
title  stipniated'tbat  the  evidence  adduced  in  an 
unlawful  detainer  case  between  them  should,  so 
far  as  the  court  deemed  it  pertinent  and  ap- 
plicable, constitute  the  evidence  in  the  action 
to  quiet  title,  the  defendant  could  not  object  on 
the  ground  that  it  was  irrelevant  and  unmate- 
rial,  to  Bucb  evidence  being  incorporated  in  the 
statement  Sled  by  plaintiff  in  support  of  his 
motion  for  new  trlaL 

[Ed.  Note.— Fw  other  eases,  see  Stipulationa, 
Cent  Dig.  if  24-37;  Dec  Dig.  |  14.*j 

2.  Affbax  AMD  Ebbob  (I  938*>— Statehbnt 
ON  Motion  for  New  T^iAL—FsKsuuFnoN. 

Where  defendant  offered  no  amendments 
to  the  proposed  statement  in  support  of  plain- 
titPa  motion  for  a  new  trial  it  will  he  presnm- 
ed,  on  a[H;>eal  from  an  order  granting  a  new 
trial,  that  sucb  statement  correctly  stated  the 
evidence  considered  by  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  H  3425,  8426,  8m-877«; 
Dec  Dig.  I  933.^ 

3.  STIPtlLATIONS  <f  14*}— Cn  OF  BVIDBIICS 

IN  Othbb  Casi—Stateiibiit  ok  Motion  fob 

New  Tbiai.. 

Where,  in  two  actions  tried  separately  be- 
tween the  same  parties,  one  for  unlawful  de- 
tainer, the  other  to  quiet  title,  the  parties  stipu- 
lated that  the  evidence  taken  in  the  unlawful 
detainer  case  should  constitute  the  evidence  in 
the  other  case,  so  far  as  the  court  deemed  it 
applicable,  a  statement  in  support  of  a  motion 
for  a  new  trial  In  the  quiet  title  case  was  not 
objectionable  because  it  also  couitituted  the 
statement  on  a  like  motion  in  the  other  case. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  H  24-37;  Dec  Dig.  f  14.«] 

4.  New  Tbial  Q  131*)  — SiAntiaHT— "Fil- 
ing." 

The  pladng  of  a  statement  in  support  of  a 
motion  for  new  Uial  in  the  official  custody  of 
the  clerk,  accompanied  by  a  payment  of  the  fee 
therefor,  constitutes  a  sufficient  "filing,"  within 
Code  Civ.  Proc  |  669,  providing  that  when  a 
statement  is  settled  It  shall  be  filed  with  the 
clerk. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Ii  263-269;  Dec.  Dig.  |  13L* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2764-2770.] 

6.  New  Tbial  (|  131*)— Statement— Filiko. 

The  file  mark  indorsed  by  the  clerk  on  the 
statement  filed  in  support  oC  tbe  motlMi  for  a 
new  trial  is  mere  prima  facie  proof  thereof,  and 
not  the  filing ;  and  hence  failure  of  the  clerk  to 
indorse  thereon  tbe  word  "Filed,"  with  the  day 
and  dMe  of  such  indorsement  will  not  deprive 
a  party  ot  his  right  to  use  such  statement 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ii  288-269;         Alg.  |  181.*] 

Appeal  from  Superior  Oonrt,  Loa  Angelet 
County:  N.  P.  Gonrey,  Judge 

Action  by  Wm.  F.  McCann  against  Mary 
McCann  and  others.  From  an  order  gniDt- 
Ing  plaintiff  a  new  trial,  deCoidanta  appeal. 
Affirmed. 

J.  F.  Gonroy  and  H.  K.  Young,  both  ot 
Los  Angeles,  for  appellants.  H.  H.  Appel 
and  J.  L.  Fleming,  botli  of  Loa  Angeles,  for 

respondent 
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SHAW,  X  Action  to  qnlet  tltte.  Jndg- 
ment  went  for  defendants.  Thereafter  the 
court  made  an  order  granting  plaintUf  a  new 
trlaL    Defendant  appeals  from  this  order. 

The  groonds  upon  which  a  reversal  la  urg- 
ed relate  to  allied  erroneous  rulings  In  the 
proceedings  for  the  allowance  and  settlement 
of  the  Btatemcnt  used  In  mpport  of  the  mo- 
Uon. 

It  appears  that  two  actions  were  pending 
in  the  trial  court,  one  of  which,  numbered 
72,113.  entitled  'William  F.  McCann  t.  Mary 
McOann,  129  Pac.  965  (an  opinion  in  wbidi 
an  appeal  to  this  court  was  this  day  filed, 
GlTll  No.  1.181>,  was  for  unlawfal  detainer ; 
the  other,  numbered  70,875,  being  likewise 
entitled,  was  an  action  to  quiet  title.  While 
the  cases  were  tried  separately,  it  was  by 
the  parties  stipulated  that  the  evidence  tak- 
en in  the  unlawfal  detainer  case  should,  In 
80  far  as  the  court  deemed  it  applicable,  be 
considered  as  evidence  in  the  suit  to  quiet 
title,  which  is  the  case  at  bar  now  ucder  con- 
sideration. Judgment  was  rendered  In  both 
cases,  for  defendants.  Thereafter  plaintiff 
gave  notices  in  both  cases  of  his  intention  to 
move  for  a  new  trial  upon  a  statement  of 
the  case.  In  due  time  he  pres^ted  to  the 
court  for  settlement  as  a  statement  in  both 
cases  a  document  wherein  it  was  stated: 
"This  bill  of  exceptions  and  the  statement 
of  facts  herein  is  made  a  part  of  the  fore- 
going statements  on  motion  for  a  new  trial 
in  both  cases,  having  the  same  title  and 
numbered,  respectively,  Nos.  72,113  and  70,- 
876."  Defendant  objected  to  the  settlem^t 
of  the  proposed  statement  for  use  in  support 
of  plalntifiTs  motion  for  a  new  trial  in  the 
case  to  quiet  title,  No.  70,876,  upon  the  gronnd 
that  It  also  purported  to  be  a  statem^t  on 
motion  for  a  new  trial  In  the  action  num- 
bered 72,113  for  unlawful  detainer ;  and  fur- 
ther, that  the  testimony  and  proceedings  Iiad 
In  tile  unlawful  detainer  case,  No.  72,113, 
as  disclosed  by  the  statement,  were  not  rele- 
vant or  material  to  the  action,  brought  to 
quiet  title.  These  objections  were  by  the 
court  overruled,  and  the  docnm^t  allowed 
and  settled  as  a  statement  on  mption  for 
a  new  trial,  to  be  nsed  in  support  of  the  mo- 
tions made  in  both  cases,  to  all  of  which  de- 
fendant excepted. 

[1-1]  We  think  the  stipulation  Is  a  suffi- 
cient answor  to  the  objection  urged  against 
the  settlepient  Since  d^oidant  agreed  that 
the  jSTldenco  adduced  la  this  trial  of  the  un- 


lawful detainer  case  should,  In  so  far  as  the 
court  deemed  It  pertinent  and  applicable, 
constitute  the  evidence  In  the  case  to  quiet 
title,  she  is  in  no  position  now  to  object  to 
the  evidence  being  Incorporated  in  the  state- 
ment, upon  the  gronnd  tUat  it  is  Irrelevant 
and  immaterial.  Defendant  offered  no 
am^dm^ts  to  the  proposed  statement  in 
support  of  the  motion;  hence,  upon  being  set- 
tled and  allowed  by  the  trial  Judge,  we  must 
assume  that  It  constitutes  a  correct  state- 
ment of*  the  evidence  upon  which  the  court, 
in  the  first  instance,  rendered  its  decision, 
and  upon  which  It  subsequently  made  the 
order  granting  a  new  trial  herein.  The  fact 
that  it  also  coustituted  a  statement  on  mo- 
tion for  a  new  trial  in  the  other  case  did  not 
affect  Its  validity  or  use  aa  a  statement  In 
the  case  at  bar. 

[4, 5]  The  statement  is  Indorsed:  "Filed 
September  14, 1910,  0.  G.  Keyes,  Clerk."  Ap- 
pellant now,  for  the  first  time,  makes  the 
point  that  the  statement,  notwithstanding  the 
Indorsement  thereon,  was  not  filed  with  tue 
clerk.  This  contention  is  based  upon  the 
fact  that  the  snccessor  in  office  of  C.  Q.  Keyes 
certifies  that  no  statement  on  motion  for  a 
new  trial  was  ever  filed  herein.  Section 
659,  Ck>de  of  Civil  Procedure,  provides  that 
when  a  statement  is  settled  It  shall  be  filed 
with  the  clerk.  To  file  a  paper  on  the  part 
of  a  party  Is  to  place  it  in  the  official  cus- 
tody of  the  clerk,  to  be  by  him  permanently 
kept  among  the  papers  of  the  cause,  subject 
to  the  Inspection  of  parties  entitled  to  In- 
spect the  same.  Such  act,  accompanied  by 
payment  of  any  fee  due  therefor,  constitutes 
a  sufficient  filing  of  papers.  The  file  mark 
indorsed  thereon  by  the  clerk,  while  prima 
fade  proof  of  the  filing,  la  not  the  filing,  but 
evidence  thereof.  There  can  be  no  doubt 
that  the  statement  settled  for  nae  in  both 
cases  was,  within  the  time  prescribed  there- 
for, deposited  In  the  custody  of  the  clerk  for 
use  at  the  hearing  In  support  of  plaintiff's 
motion  for  a  new  trial,  and  that  it  was  so 
used  upon  the  hearing  of  said  motion.  Hav- 
ing so  deposited  It  with  the  clerk,  plaintiff 
cannot  be  deprived  of  the  use  thereof  In  sup- 
port of  his  motion  on  account  of  the  failure 
of  the  clerk  to  indorse  thereon  tlie  word 
"Filed,"  with  tile  day  and  date  of  auch  in- 
dorsement 

The  order  Is  affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES.  J. 
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BOBINSQN  T.  FOTIB  KEHAUS  SMEUTINO 

&  BUNma  co.  (.(^r.  1,192.) 

(Dlittict  Court  of  Appeal,  Secoad  Diitriet, 
GtlUonila.  Dee.  16, 1912.) 

APPBAL  AND  BBBOB  (|  1061*)— HABKLSBS  EB- 

BOB— Admission  or  Evidence. 

Any  error  in  an  action  against  a  corpora- 
tion for  the  price  of  property  sold  in  admittins 
written  admissions  of  the  amount  dae,  after- 
wards executed  by  defendant's  manager,  was 
immaterial,  where  the  nonpayment  of  the 
amount  dne  was  clearly  estab&hed  hy  other 
competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eno^^Gent  Dig.  H  4101-4170;  Dec  Dig.  | 

Appeal  trom  Saperlor  Ck)art,  Inyo  Coanty; 
Wm.  D.  Deby,  Judg& 

Action  by  Charles  W.  Boblnson  against  the 
Four  Ifetals  Smelting  &  Mining  Company. 
From  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

P.  W.  Forbes,  of  Bishop,  for  appelant 
Wm.  J.  Clark,  of  Independence,  for  respond- 
ent 

ALLEN,  P.  J.  Plaintiff  declared  npon  two 
causes  of  action:  First,  for  the  services  and 
use  of  11  certain  pack  mules  for  a  period  of 
77  days  at  an  agreed  price  of  $1  per  day 
for  the  service  of  each,  the  complaint  aver- 
ring an  obvious  aggregate  amount  of  $847, 
and  alleging  an  unpaid  balance  thereon  of 
(697.  The  second  cause  of  action  was 
on  account  of  the  sale  and  delivery  by  one 
Gunn  to  defendant  of.  certain  ore  at  an 
agreed  price  of  ¥861.03,  and  the  asslgn- 
ment  of  the  cause  of  actiim  on  account  there- 
of to  plaintiff.  The  answer  denied  the  hiring 
of  the  pack  mules  and  the  agreement  to  pay 
therefor  any  Indebtedness  on  account  there- 
of. As  to  the  second  cause  of  action,  the 
only  denial  related  to  the  assignment  and 
the  amount  remaining  uniiald.  The  court 
found  the  allegations  of  the  complaint  to  be 
true,  that  the  denials  of  the  answer  were 
untrue,  and  rendered  Judgment  for  plain- 
tiff. Motion  for  new  trial  was  denied,  and 
from  the  order  denying  such  motion  defend- 
ant appeals. 

The  only  matters  involved  upon  this  ap- 
peal relate  to  the  sufficiency  of  the  evidence 
to  support  the  findings  and  certain  excep- 
tions to  the  admission  ot  eTldence.  The  rec- 
ord discloses  ample  evidence  In  support  of 
the  hndiugs  with  reference  to  the  first  cause 
of  action.  The  objections  to  the  Introduc- 
tion of  evidence  the  subject  of  exception 
were  highly  technical  and  InTolred  no  preju- 
dicial error;  neither  was  there  any  variance 
between  the  allegatlona  of  the  complaint  and 
the  proof.  The  fair  and  reasonable  constmc- 
tlon  which  the  court  idaced  upon  the  evi- 
dence offered  to  support  the  first  cause  of 
action  established  an  agreement  as  set  forth 
In  the  complaint,  between  the  agent  of  plain* 
tiff  and  defendant  for  the  services  of  the 


moles  at  an  agreed  prica  WheUw  On  wrltr 
ten  admissions  of  the  amount  dne  after- 
wards executed  by  a  manager  or  superintend- 
ent of  defmdant  were  Mndlni  vj^n  defoid- 
ant  is  of  little  conseanence,  In  flaoe  of  Qie 
fact  that  the  UaUllty  and  nmpayment  of  the 
amount  dne  was  dearly  e^Ulshed  hy  oth- 
er competent  evld^kce.  We  are  of  opinion, 
howerer,  that  this  written  statemoit  InnlT- 
Ing  such  admissions  of  indebtedness  was 
properly  received  In  erldenoa 

As  to  the  second  cause  of  actlOD,  the  only 
issue  was  as  to  the  assignment  and  nonpay- 
menL  Such  aia^nmoit  and  nonpayiuttt 
were  established,  and  all  findings  of  the 
court  have  support  from  the  evidence  and 
admlsslonB. 

We  Me  no  prejudicial  orror  in  the  reooht 
and  the  order  denying  a  new  trial  Is  afllnne& 

We  eoncnr:  JAHB8,  J.;  SHAW,  J. 


PEOPLE  T.  ANTHONY.   (Or.  410.) 

(IMstrict  Court  of  Appeal,  First  District,  Call- 
fomia.   Dec  12,  1912.) 

1.  Indxcthent  and  Infobjuiton  (i  ISO*)— 

AlfBNDlCENTS— STATOTOBT  PBOVIBIOHB. 

Pen.  Code,  f  lOOS.  as  amended  by  St  1911, 
p.  436,  providing  that  an  indictment  may  be 
amended  by  the  dletiict  attorney  without  leave 
of  court  at  any  time  before  defendant  plead^ 
but  an  indictment  cannot  be  amended  so  as  to 
change  tlis  offuise  eliarged,  empowers  the  dis- 
trict attorney  to  amend  an  indictment  only  In 
matters  ot  'form  not  affecting  nuttezs  of  sub- 
stance. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infonnati<ni,  Gent  Dig.  H  D0&-514;  Dee. 
Dig.  i  m*3 

2.  INDIOTUBHT  AMD  iHTOBlUTIOn  Q  10^^ 
OrFENSBS   PBOSECUTBD  BT   iNDICnCBNT  — 

CoNSTXTUnONAI.  Pbovisions. 

'  Const,  art  1,  |  8,  providing  for  the  proae- 
cntion  of  offenses  by  indictment  with  or  with- 
out examination  and  commitment  contemplates 
that  an  indictment  shall  be  found  and  presented 
by  a  grand  Jury,  and  the  district  attorney  may 
not  amend  an  indictment  in  matters  of  sub- 
stance, but  a  statute  which  permits  an  indict- 
ment to  be  amended  as  to  mere  matters  of  form 
is  not  violative  of  the  rights  of  accused  to  be 
prosecuted  by  Indictment 

lEXL  Note.— Fw  other  cases,  see  Indictment 
and  InformatloD,  Oeut  Dig.  |  008 ;  Dee.  Dig.  | 

8.  iNDicncBirr  and  Inpobvation  Q  100*)— 
Amen  DMBNTS— Date  or  Offense. 

An  indictment  charging  lewdness  punish- 
able by  Pen.  Code,  |  288,  may  be  amended  by 
the  district  attorney  without  leave  of  court  by 
changing  the  date  of  the  offense,  for  such  an 
amendment  relates  to  a  mere  matter  of  form 
within  sectiM  1008,  as  amended  by  St  1011« 
p.  436,  authorising  amendments  not  i'fc«n|<«n 
the  offense. 

[Ed.  Note.— E\>r  other  cases,  see  Indietmmt 
and  Information.  Ooit  Dig.  H  006-414;  Dee; 
Dig.  f  159.*] 

4.  iNDICnCENT  AND  iNFOBlfATION  H  8T*)  — 

IjBwdness— Tnix  or  Coinassion. 

The  precise  date  on  which  the  offense  of 
lewdness  punishable  by  Peu.  Code,  9  288,  was 
committed,  is  not  a  material  element  of  the 
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offeiue,  and  ta  Indictment  dwrsing  generally 
that  the  crime  vaa  cconmltted  wiOiln  tbe  period 
of  limltatione  and  priw  to  tbe  finding  of  the 
indictment  ie  raffident 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Gent  Dig.  fi  244r-25&;  Dec. 
Dig.  {  87.*] 

5.  LBWDirasa  (f  6*)  —  iKDumaira  —  Sutbt- 

CIEIIOT. 

An  Indictment  diaqAng  that  aecnaed  com- 
mitted a  certain  lewd  and  lasdTlone  act  with 
and  on  the  body  and  private  parts  of  a  fenmle 
child  under  tbe  age  of  14  yeara  by  accused 
placing  tiie  hand  «  the  fenuue  on  hla  private 

Sarta  with  fdonlons  intent  to  arouse  the  aexnal 
eel  res  of  the  child  sufficiently  diarces  tbe  of- 
fense denounced  by  Pen.  Code,  |  288,  punish- 
ing any  person  committing  any  lewd  act  on  tbe 
body  of  a  diild  under  tbe  age  of  14  years. 

[Ed.  Note.— For  other  cases,  see  Lewdnea* 
Gent  Dig.  U  7-12;  Dec  Dig.  |  &*] 

6.  CRoavAL  Law  _(|  606*>— Oviokhob— Mo- 

nON  TO  STBIKB-^I^iai  TO  HaKB— PBSVIOOS 

OBJicTion. 

A  motion  to  strike  oat  tbe  testimony  of  a 
iiiritneM  not  preceded  by  an  oUeetion  to  the 
question  elidUng  tbe  teetim<my  is  propariy  de- 
nied on  that  ground. 

[Dd.  Note.— For  other  cases,  see  Criminal 
liaw,  Gent  Dig.  if  16S9-1644;  Dec.  Dig.  f 
696.*] 

7.  Cbhoital  Law  ({  1153*)— Witnesses  (I 
240*)— EbcAianATiON  —  luDxiro  QuEsnoics 

— DiBOBlTXOH  or  TBXAL  COtTBT. 

The  allowance  of  leading  questions  resta 
largely  In  the  discretion  of  the  trial  court,  and, 
nnleas  the  discretion  baa  been  abused,  the  court 
on  appeal  will  not  Interfere  therewith. 

[Dd.  Note.— For  other  ease^  see  Olminal 
Law,  Gent  IHg.  |f  8061-3066;  De&  Die.  I 
1153:*  Witnenes,  Gent  Dig,  |{  79B,  837-&9^ 
841-845;  Dec.  Dig.  |  240.*]- 

&  Gbihinai.  Law  (f  fi2S*)— iHSXSDonom— 

BKQDBSTB— NlCESSITT. 

Where  tbe  court  fully  and  fairly  charged 
on  the  law  applicable  to  tibe  facts,  a  failure  to 
instruct  on  any  particular  matter  deemed  es- 
sential by  accused  was  not  error,  In  tbe  absence 
of  a  requested  instruction. 

[BU.  Not&— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2005;  Dec  IMg.  i  825.*] 

ft  GbIUNAL  I4AW  (i  864*)  —  iNBTBnCXIONS 
AVTBB  SUBHiaSION- SnPFICIEMOT. 

Where  the  jury,  after  deliberating  on  the 
verdict  returned  to  the  courtroom  for  informa- 
tion, and  for  the  removal  of  a  doubt  as  to  what 
a  witness  bad  testified  to.  and  the  court  gave 
them  tbe  inftmnation  sought  and  tbe  doubt  was 
removed  by  agreement  of  conoael  made  In  the 
presence  of  the  Jury,  tbe  action  of  tbe  court 
suffidentiy  protected  tbe  rights  of  accused. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Lawv  Gent  Dig.  f  2068;  Dec.  Dig.  i  864.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  William  P.  Law- 
lor.  Judge. 

David  Anthony  was  convicted  of  crime, 
and  he  appeals.  Affirmed. 

T.  X  GeowI^,  of  San  Frandsco,  fi>r  ajf 
p^nt.    Attomsy  Oenwal  Webb,  tor  tbe 

People. 

LBNNON.  P.  J.  In  this  case  tbe  defend- 
ant was  indicted  by  tbe  grand  Jury  of  the 
dty  and  county  of  Ban  Francisco  for  tbe 
commission  of  the  felony  defined  In  section 
288  of  tbe  Penal  Code,  which  provides  that; 


"Any  person  who  shall  will  folly  and  lewdly 
commit  any  lewd  or  lascivious  act  other  than 
the  acts  constituting  other  crimee  provided 
for  in  part  II  of  this  Code,  upon  or  with  the 
body,  or  any  part 'or  member  thereof,  of  a 
child  under  the  age  of  14  years,  with  the  In- 
tent of  arousing,  ai^teaUng  to,  or  gratl^in{p 
the  lust  or  [WBsions  or  s^oal  desires  of  such 
person  or  of  such  child,  shall  he  guilty  of  a 
felony  and  shall  be  Imffflsoned  in  the  stato 
prison  not  less  than  one  year."  Upon  his 
trial  defendant  was  convicted,  and  he  ap- 
peals from  the  Judgment  and  from  an  order 
doiylng  him  a  new  trIaL 

In  tbe  loww  <!oru%  the  defendant  Inter- 
posed a  demnim  to  the  Indlctmoit  as  it 
was  originally  r^nmed  by  the  grand  Jnry; 
bnt,  before  tbe  demnrrer  could  be  beard, 
and  disposed  ot  the  district  attome7i  <^ 
his  own  motion,  amended  the  Indictment  in 
minor  mattras  of  dates.  This  was  done  un- 
der the  ftnthortty  of  a  recent  amendm»t 
to  section  1008  of  the  Penal  Code  (St  1911, 
p.  4S6) ,  wbidi  In  part  reads  as  follows :  *'An 
indictment  or  an  infonnatlOQ  may  be  amend- 
ed by  the  district  attorney  without  leave  of 
court,  at  any  time  b^ore  the  defendant 
pleads.  Such  amendment  may  be  made  at 
any  time  thereafter  In  the  dlscrethm  of  the 
court  where  it  can  be  done  without  {wejudlce 
to  the  aubstanttal  rights  of  the  d^endant 
An  indlctmoit  cannot  be  amended  so  as  to 
change  the  offense  charged,  nor  aq  Informa- 
tion so  as  to  charge  an  offense  not  shown 
the  evldrace  taken  at  the  preliminary 
examination.*' 

[1]  It  is  the  defendant's  contention  that 
the  Code  section  Just  quoted  Is  unconstitu- 
tional, in  this:  that  It  does  not  limit  the 
character  or  extent  of  the  amendment  which 
the  district  attorney  is  permitted  to  make 
to  an  Indictment  or  an  information.  In 
support  of  this  contention,  counsel  for  de- 
fendant dtes  to  us  only  that  portion  of  the 
Code  section  whldi  reads  that  "An  Indictment 
or  information  may  be  amended  by  the  dis- 
trict attorney  without  leave  of  court,  at  any 
time  before  the  defendant  pleads."  The 
Code  section,  however,  must  be  read  and  con- 
strued in  its  entirety;  and,  when  so  read 
and  construed,  it  Is  manifest  that  the  dis- 
trict attorney  is  not  empowered  thereby  to- 
amend  an  indictment  or  an  information  In 
matters  of  substance.  If  the  Code  section 
under  discussion  purported  to  permit  an 
amendment  to  anyttilng  but  the  mere  formal 
allegations  of  an  indictment,  we  would  have 
no  hesitation  In  holding  such  a  procedure 
unconstitutional. 

[2]  The  Constitution  contemplates  that  an 
indictment  shall  be  found  and  presrated  by 
a  grhn^Jury  (Const  art  1,  f  8) ;  and  to  per- 
mit the  district  attorney  to  amend  an  In- 
dictment in  matters  of  substance  would  in 
effect  render  the  indictment  no  longer  the 
finding  of  the  grand  jury.    It  Is  evident. 


*m  othar  easM  ms  saais  tople  and  section  NXIHBBB  in  Dec  Dig.  ft  Am.  Dig.  Ksy-Ho.  Serlas  ft  Rqi'r  Indues 
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taowertf,  that  Code  section  In  question 
contemplateB  and  permits  an  amendmrat  to 
an  indictment  or  information  by  a  district 
attorney  <HiIy  In  so  for  as  such  amendm^t 
relates  merely  to  mattws  affecting  the  for- 
mal parts  of  an  indictment  or  information. 
That  this  iB  so  is  manifest  from  the  language 
of  the  Bcctloil  itself,  which  plainly  pro- 
vides that  an  Indictment  cannot  be  am^d- 
ed  by  the  district  attorney  "so  as  to  cbange 
the  offense  diarged."  It  will  thus  be  seen 
that  the  district  attorney  is  not  empowered 
to  amend  an  Indictment  in  any  matter  or 
thing  which  would  affect  the  substantial 
rii^ts  of  the  defendant  Plainly  the  pur- 
pose of  the  Code  section  is  to  expedite  the 
administration  of  Justice  by  rraderlng  of  no 
avail  purely  technical  objections  to  inad- 
vertent informalities;  and  it  Is  well  settled 
that  a  statute  which  i>ermlts  an  indictm^t 
to  be  amended  as  to  mere  matters  of  form 
is  not  violative  of  the  constitution  rights 
of  a  defendant  1  Bishop's  New  Grim.  Proc. 
I  07;  State  v.  Startup,  39  N.  J.  Law.  423; 
State  T.  Hanks,  S9  La.  Ann.  234,  1  South. 
458;  MackGuire  v.  State,  »1  MVw.  151, 
44  South.  802;  State  v.  Gibson,  120  La. 
348.  45  South.  271 ;  Baker  v.  State,  88  Wis. 
140,  SO  N.  W.  670;  People  v.  Johnson,  104 
N.  T.  213,  10  N.  E.  600;  Schultz  v.  State,  136 
Wis.  644,  114  N.  W.  605,  116  N.  W.  259,  571 ; 
State  V.  Mlnford,  64  N.  J.  Law.  518,  46  Ati. 
817;  Sharp  v.  State.  6  Tex.  App.  660. 

[3]  The  only  amendmrat  which  the  dis- 
trict attorney  made  to  the  Indictment  in  the 
present  case  consisted  in  changing  the  date 
upon  which  the  offense  was  charged  to  have 
been  committed  from  the  30th  to  the  11th 
day  of  April,  1912.  Such  amendment  did 
not  change  the  character  of  the  crime  charg- 
ed against  the  defendant,  and  In  no  aspect 
of  the  case  could  it  have  operated  to  the 
prejudice  of  the  defotdant 

[4]  The  precise  date  upon  which  the  of- 
fense was  committed  was  not  in  this  instance 
a  material  Ingredient  of  the  offense  charged ; 
and  it  would  have  been  sufficient  If  the  in- 
dictment had  diarged  generally  that  the 
crime  was  committed  at  a  Ume  within  the 
period  of  the  statute  of  limitations,  which 
was  prior  to  the  finding  of  the  indictment 
People  V.  LltUefleld,  5  Cat.  855;  People  t. 
Laf uente,  6  Cal.  202 ;  People  v.  Sheldon.  68 
CaL  434.  9  Pac.  467;  People  v.  Rice.  73  Cal. 
220,  14  Pac  861;  People  v.  WilllamB,  133 
Cal.  165,  66  Pac.  323. 

We  do  not  wish  to  be  understood  as 
saying  that  the  auctions  of  an  indictment 
or  information  as  to  the  date  upon  which  a 
crime  Is  charged  to  have  been  committed  may 
be  in  every  case  omitted  or  amended  with- 
out injury  to  the  substantial  rights  of  the 
defendant  Cases  may  be  sui^sed  where 
the  date  of  an  alleged  offense  mis^t  be  a  ma- 
tea-ial  ingredient  of  the  crime  charged ;  and. 
of  course,  in  b\k3x  cases  to  change  the  date 
of  its  all^:ed  commission  would  be  to  change, 
in  part  at  least,  tbe  charactw  ot  the  oBenao. 
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WhexK,  however,  as  here,  tibe  date  designated 
In  the  indictment  was  not  material  to  the 
offense  charged.  Its  amendmoit  cannot  be 
said  to  affect  the  aobstantial  rltfhts  of  the 
defendant 

[I]  To  the  Indictmoit  as  amraded  the  de- 
foidant  demurred  upon  the  grounds  (1) 
that  the  facts  stated  did  not  constitute  a  pub- 
lic offense;  (2)  that  the  indictment  did  not 
stUwtantially  conform  to  the  requlremoits  of 
sections  950,  051  and  952  of  the  Penal  Code. 
The  information  charges  that  the  defendant, 
David  Anthony,  did  "willfully,  unlawfully, 
feloniously,  and  lewdly  commit  a  certain  lewd 
and  lascivious  act  with  and  upon  the  body, 
ilmbs,  and  private  parts  of  one  Agnes  Rich- 
ardson, a  female  minor  child  then  and  there 
under  the  age  ot  fourteen  years,  •  •  • 
by  said  David  Anthony  then  and  there  plac- 
ing the  hand  of  her,  the  said  Agnes  Richard- 
son, upon  said  David  Anthony's  private 
parts,  •  «  •  with  the  felonious  intrat 
then  and  there  and  thereby  of  arousing,  ap- 
pealing to  and  gratifying  the  lust  passions 
and  sexual  desires  *  *  *  of  her,  said 
Agnes  Richardson."  In  support  of  the  de- 
murrer counsel  for  defendant  contends  tliat 
the  indictment  does  not  state  facts  sufficient 
to  constitute  the  offense  contemidated  by  sec- 
Uon  288  of  the  Penal  Code,  in  this :  that  it 
affirmatively  appears  from  the  indictment 
that  the  act  charged  was  a  mere  llcuitlous 
act  which  was  not  committed  upon  the  body 
of  the  child.  It  Is  farther  Insisted  that  the 
ctLarglng  part  oi  the  indlctmntt  is  so  con- 
tradictory and  uncertain  that  It  is  impossible 
for  a  person  of  common  understanding  to 
know  what  particular  act  constitutes  the  of-  • 
fense  charged  against  the  d^endant  It 
may  be  conceded,  as  counsel  for  the  defend- 
ant contCTds,  that  the  indictment  would 
have  been  faulty  to  the  extent  of  being  un- 
certain, as  against  a  demurrer.  If  the  charg- 
ing part  thereof  had  concluded  solely  with 
the  allegation  that  the  defendant  did  com- 
mit "a  certain  lewd  and  laacivions  a^  with 
and  upon  the  body,  limbs,  and  private  parts 
of  one  Agnes  Richardson,"  without  spedtr- 
Ing  the  particular  act  The  charging  part 
of  the  indictment,  however,  did  not  stop 
th^e.  It  proceeded  to  and  did  with  sufficient 
certainty  and  clearness  limit  the  meaning 
and  aK>Ilcation  of  the  preceding  general 
and  mdeQnlte  auctions  by  iq)ecifically  al- 
lying and  relying  upon  a  particular  act  of 
the  defendant  to  constitute  the  offense  charg- 
ed against  him. 

Section  288  of  the  Penal  Code  not  <mly 
'  makes  It  a  crime  to  commit  any  lewd  ot. 
lascivious  act  "up(Hi  or  with  the  body 
*  *  *  of  a  child  under  the  age  of  four- 
tem  years  *  *  *, "  but  that  section  also 
makes  it  a  crime  to  "commit  any  lewd  or 
lascivious  act  «  *  *  upon  or  with  the 
body,  or  any  part  or  m^nber  tiiereof,  of  a 
child  under  the  age  of  fourteen  years." 
In  short.  It  is  clear  that  said  section  makes 
it  A  crime  to  commit  any  Usclviooe  act 
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wltb  any  part  of  a  child's  body  with  the 
intent  therein  stated.  Obviously  the  hand 
of  a  child  is  a  "part"  and  a  "member"  of 
Its  bod}' ;  and  wben  the  defendant  com- 
mitted the  particular  act  of  placing  the 
child's  hand  upon  his  private  parts,  wltb 
the  Intoit  of  arousing  her  passions,  ha  riolat* 
ed  the  twms,  and  we  tUnlc  the  spirit,  of 
the  law. 

Wo  confess  Out  the  language  of  flie  In- 
dictment ndg^t  with  advantage  have  been 
directed  more  spedflcally  to  tbe  act  charged 
agalnat  dtfeodant,  bnt  we  are  aatlsOed  that 
tbe  indictment  Is  not  m  amtdgnotw  but  that 
the  defttidant  and  his  oomisti  might  apon 
SDght  reflection  anwdiend  with  reasonable 
certainty  that  the  only  lasdTtoas  act  charg- 
ed against  the  defendant  and  upon  which  the 
peoide  would  rdy  for  a  conviction  was  the 
I^dng  of.  **the  band  of  the  said  Agnes  Blcb- 
ardson  upon  tbe  said  Darld  Anthwy's  pri- 
vate parts,"  with  tbe  Intent  alleged  In  tbe 
Indictment. 

Several  rulings  of  tbe  trial  court  In  ad- 
mitting evidence,  and  in  denying  defendant's 
motion  to  strike  ont  certain  evidence,  are 
assigned  as  prejudicial  error.  Upon  an  ex- 
amination of  the  record  we  are  aatlsfled  that 
none  of  the  points  made  In  tills  behalf  are 
well  taken. 

[i]  The  motion  to  strike  out  tbe  testimony 
of  the  witness  Meehan  was  not  preceded  by 
an  objection  to  the  question  which  elicited 
the  testimony,  and  for  this  reason,  if  for  no 
other,  the  motion  to  strike  out  was  properly 
denied.  Moreover,  tbe  testimony  of  this  wit- 
ness was  not  only  competent,  but  it  was  a 
relevant  and  material  part  of  the  res  gestae 
of  the  offense,  and  could  not  therefore  have 
l>een  successfully  objected  to. 

For  the  reasons  Just  stated,  the  defendant's 
motion  to  strike  out  parts  of  the  testimony 
of  the  witness  Agnes  Richardson  was  also 
properly  denied. 

E7]  Gomplahit  is  made  that  the  trial  court 
permitted  a  leading  question  to  be  put  to  the 
witness  McDermott  over  the  objection  of  the 
.d^endant  Leading  questions  are  largely  in 
the  discretion  of  tbe  trial  couit;  and,  before 
error  can  be  claimed  or  allowed  for  the  ask- 
ing of  such  questions,  it  must  be  shown  that 
the  trial  court  abuB^ed  its  discretion.  No 
sndi  sbowlng  la  made  here;  and,  furthov 
more^  it  does  not  appear  from  the  record  be- 
Anv  OS  that  the  particular  question  com- 
I^atned  of  was  answered  by  the  witness. 

The  remaining  rulings  of  the  court  com- 
plained of  concern  objections  to  questions 
which  plainly  called  for  evidence  relating  to 
the  res  gests,  and,  fids  b^ng  so,  tbe  objec- 
tion In  wch  instance  was  inoperly  overruled. 

After  the  Jnry  bad  ntlred  to  deliberate 
uiKm  their  verdict  they  returned  to  the  court- 
room, and  through  their  foreman  stated  that 
tb^  desired  "further  Instructions,  *-  *  * 
a  little  information  as  to  whether  a  verdict 
of  guilty  may  be  brought  In  only  on  the . 
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grounds  that  It  was  proven  that  he  (defend- 
ant) directed  the  girl's  hand  onto  his  pri- 
vate parts,  and  therefore  they  would  like 
the  indictment  read.  ♦  •  • "  Thereupon 
the  Indictment  was  read  to  the  Jury;  and 
immediately  thereafter  the  court  of  its  own 
motion  charged  them  the  "the  plea  of  not 
guilty  •  •  «  puts  in  Issue  the  facts  set  up 
in  tbe  Indictment  which  has  Just  been  read 
to  you.  In  determining  whether  or  not  those 
acts  thus  described  In  the  indictment  have 
been  established,  it  Is  proper  to  take  Into  ac- 
count all  tbe  evidence  which  baa  been  Intro- 
duced into  the  case.  •  •  *  Finally,  the. 
Jury  must  determine  wtaetbn  the  f&cts  al- 
leged in  the  tudlctment  have  bem  proved  to 
a  moral  certain^  and  b^ond  a  xeason^le 
doubt  What  otbra-  question  is  there?"  The 
foreman  of  tbe  jury  than  stated  that  Oie  1017 
were  divided  upon  the  question  "as  to  wheth- 
er It  was  the  Atheas  girl  or  the  Richardaon 
girl  that  teeOfled  in  regard  to  her  having 
her  band  on  bis  (dtf  endant's)  private  parts." 
Thereupon  counsel  for  the  people  and  coun- 
sel  for  the  defendant  agreed  and  admitted 
without  reading  the  record  to  the  Jury  that 
it  was  the  Richardson  girl  who  had  so  testl- 
fled;  whereupon  the  foreman  of  the  Jury 
said:  "I  think  that  is  all  I  care  to  know.  Is 
there  any  question  that  some  of  you  gentle- 
men would  like  to  ask,  if  that  don't  clear  it 
up?"  At  this  point  in  the  proceedings  coun- 
sel for  the  defendant  requested  the  court  "to 
;  Instruct  tbe  Jury  on  one  point  upon  which 
they  asked  Instructions."  The  court  in  reply 
stated  that  it  had  "already  Instructed  the 
Jury  on  every  point  on  which  they  had  asked 
light,"  and  then  ordered  the  Jury  to  retire 
for  further  deliberation.  It  is  now  contend- 
ed that  the  trial  court  erred  to  the  prejudice 
of  the  defendant  in  failing  to  instruct  the 
Jury  "that  unless  it  was  established  beyond 
all  reasonable  doubt  that  the  defendant  guid- 
ed the  hand  of  the  child  as  in  the  indict- 
ment alleged,  then  it  was  their  duty  to  ac- 
quit." This  contention  is  based  upon  the  as- 
sumption that  the  Jury  requested  to  be  in- 
structed upon  this  particular  point  in  the 
case.  It  is  further  contended  that,  acAde 
from  any  request  of  the  Jury,  and  notwith- 
standing the  fact  that  no  instructions  were 
requested  upon  behalf  of  the  defendant,  the 
trial  court  should  have  Indoded  such  an  In- 
struction In  its  charge. 

[I]  With  reference  to  tbe  latter  conten- 
tion, it  will  suffice  to  say  that  the  trial  court 
fully  and  fairly  charged  the  Jury  upon  the 
law  appertaining  to  the  focts  of  the  caac^ 
and  therefore  tbe  failure  of  the  court  to  in- 
struct upon  any  particular  matter  deemed 
essential  Igr  the  dtf  emUnt  whs  not  error  in 
tbe  alMence  of  a  request  for  such  an  instruc- 
tion. People  v.  Flee,  9T  Oal.  460,  32  Pac. 
531;  People  v.  Ollveria.  127  OaL  376.  Sft  Pac. 
772;  people  v.  Olaen,  80  OaL  122,  22  Pac 
125;  People  t.  Arnold,  116  GU.  68%  48  Paa 
800. 
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[I]  npon  a  pxat  anfl  hastr  reading  of  what 
occurred  when  the  Jury  returned  to  thecoorb- 
room  for  farUwr  Inatmctloiis  tbe  Immesrton 
Is  gained  that  tbe  lory  were  deslroiu  of  be- 
ing instrocted  qwcUcally  rnxm  tbe  partlcnlar 
point  now  under  dlacoaslon;  tmt  npon  a  sec- 
ond and  more  careful  reading  of  all  that  waa 
said  and  done  npon  tbe  retom  of  the  Jnry  It 
Is  evldmt  that  tbejr  were  merely  aeeUng  In* 
formation  as  to  what  constltated  the  glat  of 
the  offense  charged,  and  at  the  same  time 
were  desirous  of  bearing  up  a  diomted  point 
In  tbe  evidence.  The  information  which  they 
sought  as  to  tbe  gist  of  the  offense  vrtB  con- 
veyed to  them  precisely  as  they  requested 
B  reading  of  the  tndlctmoit;  and  their  doubt 
as  to  what  certain  witnesses  had  testified  to 
was  dissipated  by  the  agreouent  of  coonseL 
This  was  all  that  the  jui7  asked  for;  and 
therefore  it  was  all  tliat  the  conrb  was  re- 
quired to  give  them. 

Finally,  it  is  contended  on  behalf  of  tbe 
defoidant  that  the  evidence  does  not  support 
tbe  verdict  We  have  carefully  read  the  rec- 
ord; and  we  have  no  hesitation  In  saying 
that  the  evidence  fully  supports  the  verdict, 
and  that  the  defendant  was  Justly  convicted. 

Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   HALL,  J.;  KBRBIGAN,  J. 


FOX  T.  MICK  et  aL   (Civ.  1,165.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Dec.  12.  1812.) 

1.  JUDOUBNT  (I  S18*>— FOBEZON  JUDOnNTS— 

.  CoiXATESAL  Attack. 

The  judgment  of  another  state  presented 
In  the  courts  of  this  state  can  be  controverted 
on  tbe  question  of  jurlsdictiim  1^  extraneous 

evidence. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  S{  1458-1481;  Dec  Dig.  |  818.*] 

2.  JuoGicENT  (I  944*)— Action  oh  Fobmiov 

JUO  aHENT— FbAV  D — EVI DBNCE . 

In  an  action  to  enforce  a  deficiency  judg- 
ment of  another  state,  evidence  held  to  warrant 
a  finding  that  the  sigaatures  to  tbe  acceptance 
of  service  of  tbe  sununonB  in  the  action  In  which 
the  Judgment  was  rendered,  by  the  defendants 
who  were  then  residing  in  another  state,  were 
obtained  by  fraud,  and  that  the  foreign  court 
bad  no  junsdiction  over  the  defendants  to  ren- 
der a  personal  judgment. 

[Ed.  Note— For  other  cases,  see  Judgment. 
Cent  Dig.  i  1783;  Dec.  Dig.  {  M4.*] 

8.  Appeal  and  Esbob  (|  931*)  —  Fbbsdicp- 
TioHs  — •  BriDxiiron  —  Caws  of  Anotheb 
Stati. 

Although  the  validity  of  a  judgment  ren- 
dered In  another  state  Is  goveraed  by  the  laws 
of  that  state,  and  a  law  of  another  state  if  In- 
vokad  must  be  proven,  or  the  law  of  this  state 
be  deemed  to  be  the  law,  where  a  Judge  stated 
that  he  would  "take  judicial  notice  of  the  laws 
of  such  state.  It  is  so  stipulated,"  to  which  nei- 
ther party  dissented,  and  no  evidence  other  than 
the  Judgment  of  that  state  was  Introduced,  and 
the  judge  found  that  such  Ju^mmt  was  void, 


It  must  be  ivesumed  that  be  fonnd 

of  that  state  jostifylng  his  conclusion. 

[Ed.  Note.— For  other  cases,  see  Appce>l  and 
Error,  Cent  Dig.  f|  8^0762-8771;  Dec. 
Dig,  i  931.*]     •*  " 

Anwal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  William  A.  Fox  against  Mary  O. 
McDowell  Mick  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

J.  Vincent  Hannon,  of  Loa  Angeles  and 
Hannon  ft  Gibbs,  for  appellant  Ludna  M. 
Fall  and  Edwin  A.  Meserve^  both  of  Los  An- 
geles, for  respondents. 

SHAW,  J.  Action  to  recom  upon  an  In- 
strument purporting  to  be  a  d^dency  Judg- 
ment rendered  by  tbe  district  court  of  Ara- 
patioe  county,  Colo.,  In  faror  of  itotntUC  and 
against  defendants  b«eln.  Jndgmoit  w^ 
for  defendants.  Plaintiff's  motion  for  a  new- 
trial  was  denied,  and  be  appeaia  from  tlie  or- 
der of  court  denying  same. 

The  suit  wherein  the  Jodgmoit  was  render- 
ed by  the  district  court  of  Colorado  was  one 
instituted  to  foreclose  a  mortgage  execnted 
to  defMidant  BtocSa  by  defttidant  Uidt  for 
the  purpose  of  securing  tlie  payment  of  a 
certain  promissory  note  made  and  delivered 
by  ber  to  Brooks.  Defendant  Mick  deeded 
the  mortgaged  ivoperty  to  one  White,  who 
assumed  and  agreed  to  pay  the  amount  of 
the  mortgage.  Brooks  assigned  the  note  and 
mortgage  to  {Oalntlff  herein.  At  the  time  of 
the  commencement  of  the  suit  all  of  the  de- 
fendants Uierein,  including  White,  were  res- 
idents of  California.  Plainttff  secured  the 
signatures  of  both  Midc  and  Brooks  to  an  In- 
dorsttnent  upon  the  'original  summmis,  the 
effect  of  which  was  to  vitst  their  Tolontary 
appearance  in  the  action,  waive  answer  and 
cons^t  to  a  trial  wiUiout  notice  to  than, 
and  likewise  aecored  an  mitry  of  appearance 
by  Wlilte,  agreeing  fliat  no  ptfsonal  Judgment 
should  be  entered  against  him.  In  their  an- 
Bwer  d^oOants  alleged  that  tbe  signatures 
to  the  indorsement  claimed  by  ^aintlff  to 
constitute  their  genial  awearanee  In  tbe  ac- 
tion waa  procured  by  the  ndsr^resentaUon. 
fraud,  and  trlctery  of  plaintiff,  wlierflby  they 
were  led  to  bSHero  Uiat  tiw  sffiect  <tf  sncb 
ai^waranoe  was  mwely  In  Hen  of  and  eqniv^ 
aleut  to  service  by  publication,  and  Oie 
court  in  effect  so  taaalL  i^peUant  attadcs 
this  finding  ^pon  two  grounds:  First,  that; 
as  the  Judgment  was  raidwed  tqr  a  coort  of 
general  Jurisdiction,  it  mmtp  in  the  absoice 
of  a  direct  attadc  thereon,  be  deemed  to  have 
had  JnriadlctloD,  snd  henee  St  cannot  be  Im- 
peached or  attacked  collaterally;  and,  second, 
that  the  etldenee  is  insnffldent  to  support 
tbe  finding.   Neither  poaitton  is  t«na1d& 

[1]  "When  a  Judgment  reooTOred  in  one 
state  is  pleaded  or  presrated  in  tbe  courts 
of  another  state,  whether  as  n  cause  of  ac- 
tion or  a  defense  or  as  evidence,  the  party 
sought  to  be  bound  at  affected  by  It  may 
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Always  Impeach  its  validity  and  escape  its 
effect  by  showing  that  the  coart  which  ren- 
dered it  had  no  jarlsdlctlon  over  the  parties 
or  the  subject-matter  of  the  action."  23  Cyc. 
p.  1S78.  Whatever  may  bare  been  the  law 
as  announced  by  the  earlier  decisions,  it  Is 
now  well  settled  that  the  record  In  such  case 
is  not  conclnslve  upon  the  question  of  Jurls- 
dlction,  bnt  may  be  controverted  by  extrane- 
ous evidence.  Thompson  v.  Whitman,  18 
Wall.  467,  21  L.  Ed.  897;  Oreenzweig  v.  Stre- 
llnger,  103  Cal.  278,  37  Pac.  398;  Pennoyer 
V.  Nefl,  95  U,  S.  714,  24  L.  Ed.  666;  Aber 
«rombte  v.  Abercrombie,  64  Kan.  29,  67  Pac. 
530;  Dnrlnger  v.  Moschlno,  93  Ind.  495; 
Townsend  v.  Smith,  47  Wis.  623,  3  N.  W.  439, 
as.  Am.  Rep.  793;  Fitzgerald  Construction  Co. 
V.  ntzgerald.  137  U.  S.  98,  11  Sup.  Ct.  36, 
34  I*  Ed.  608;  Wood  v.  Wood,  78  Ky.  624. 

[2]  As  to  the  second  point,  that  the  evl- 
denc©  is  tOBuffident  to  aui^rt  the  finding, 
it  appears  that  upon  the  bringing  of  the  ac- 
tion in  Colorado  plaintiff's  attorney  wrote 
to  plaintiff,  who  was  then  in  I<os  Angeles 
coun^,  where  defendants  resided,  inclosing 
with  the  letter  the  original  summons  issued 
In  the  case  and  suggesting  to  plaintiff  that 
he  have  the  defendants  sign  the  indorsement 
npon  the  back  of  the  summons,  stating: 
"They  should  accept  service  willingly,  as  we 
«au  secnre  the  same  result  by  publication  and 
waiting  longer."  The  evidence  of  both  de- 
fendants tends  to  show  that  It  was  under- 
stood between  plaintiff  and  themselves  tbat 
the  sole  and  only  purpose  of  signing  the  in- 
dorsement was  to  give  the  court  such  Juris- 
diction only  as  would  follow  due  publication 
of  summons  and  enable  plaintiff  to  foreclose 
his  mortgage  without  the  delay  and  expense 
of  such  publication,  and  that  plaintiff  told 
defendants  that  such  acceptance  of  service 
and  appearance  was  in  effect  substituted 
service,  and  that  no  personal  Judgment  would 
be  taken  thereon.  Tlils  theory  Is  borne  out, 
not  only  by  the  letter  of  Instruction,  but  by 
the  evidence  of  plaintiff  himself,  who  testi- 
fied as  follows:  "I  have  not  the  recollection 
of  telling  her  anything,  and  T  don't  believe 
I  told  her  anything  more  than  that  was  a 
copy  of  the  summons  and  complaint,  and  I 
would  gain  the  same  end  by  publication  If 
she  did  not  sign  It,  and  she  seemed  perfect- 
ly willing  to  sign  It"  The  end  gained  by 
publication  of  summons  would  not  confer 
Jurisdiction  to  render  a  personal  Judgment 
It  is  thus  apparent  tbat  the  purpose  and  in- 
tention of  the  parties  was  not  to  obtain  per- 
sonal service  upon  defendants,  but  to  obtain 
such  service  only  as  might  be  bad  by  a  pub- 
Iteation  of  the  summons. 

[S]  There  Is  another  point,  however,  which, 
upon  any  view  of  the  case,  Is  fatal  to  ap- 
pellant's claim  for  a  reversal  of  the  order. 
The  court  found  that  no  proof  whatever  was 
offered  to  sustain  the  allegatiims  of  the  com- 
plaint other  than  tbe  purported  exemplified 
copy  of  the  record  of  the  proceedings,  to- 
gether with  the  cerUfloite  Uweto  attaidied. 


all  of  which  documents  constituting  the  al- 
leged record  ai«  set  out  in  hiec  verba  in  the 
finding.  The  court's  conclusion  of  law  based 
upon  this  (and  other  findings  not  now  under 
consideration)  was  that  plaintiff  was  entitled 
to  nothing,  and  that  defendants  should  have 
Judgment  for  costs.  Whether  or  not  this 
finding  Justifies  the  conclusion  of  tbe  court 
depends  upon  the  law  applicable  to  the  evi- 
dence so  found  by  tbe  court  to  have  been  giv- 
en and  so  embodied  in  the  finding.  The  va- 
lidity and  effect  of  a  Judgment  however.  Is 
governed  by  the  laws  of  the  state  where  It 
is  rendered.  23  Cyc.  p.  1547;  Peet  t.  Hatch- 
er, 112  Ala.  614,  21  South.  711,  67  Am.  St. 
Bep.  46.  If  it  be  made  to  appear  that  the 
Judgment  sued  upon  in  anotber  state  Is  void, 
or  for  any  reason  nonenforceable,  by  statute 
or  otherwise,  In  the  courts  of  the  state  where- 
in rendered.  It  must  be  held  likewise  nonen- 
forceable in  an  action  brought  thereon  in  a 
sister  state.  Where  the  law  of  another  state 
is  invoked  as  affecting  a  right  asserted  in 
tbe  courts  of  this  state,  proof  thereof  must 
be  made  by  evidence  showing  the  existence 
of  such  law.  Otherwise,  the  law  of  such 
state  applicable  to  the  case  will  be  deemed  to 
be  tbe  same  as  that  of  this  state.  Cavallaro 
V.  Texas  Ry.  Co.,  110  CaL  348,  42  Pac.  918, 
62  Am.  St  Rep.  94 ;  O'Sullivan  v.  Griffith,  153 
CaL  602,  96  Pac  873.  96  Pac.  323.  In  the 
trial  of 'the  case  at  bar  no  proof  was  made 
as  to  any  laws  of  Colorado.  Nevertheless, 
the  presumption  that  they  are  the  same  as 
those  of  California  is  overcome  by  the  fact 
that  during  the  prc^ess  of  the  trial  the 
learned  trial  Judge  presiding  therein.  In  open 
court  stated:  "I  take  Judicial  notice  of  the 
laws  of  Colorado.  All  tbe  laws  of  Colorado, 
whatever  they  are  in  the  published  books — 
It  is  so  stipulated."  Neither  party  present 
In  court  expressed  any  dissent  ther^Tom,  and 
under  the  circumstances  their  silence  must 
be  deemed  equivalent  to  an  assent  Having 
so  stipulated,  we  must  presume  that  the  tri- 
al Judge  In  considering  the  record  of  the 
Colorado  court  Introduced  in  evidence  took 
Judicial  notice  of  the  laws  of  Oolorado,  and 
found  some  provision  of  law  which,  upon 
applying  It  to  the  evidence  embodied  In  his 
findings,  Justified  his  conclusion  that  the 
Judgment  rendered  by  the  Colorado  court  was 
void,  or,  at  least,  by  reason  of  irregularity, 
nonenforceable.  To  Justify  a  reversal,  It 
must  appear  tbat  error  has  been  committed 
by  the  trial  court  In  the  absence  of  any 
proof  of  the  law  of  Colorado,  which  under 
the  stipulation  It  Is  presumed  the  court  ap- 
plied to  the  facts,  we  cannot  say  that  It  erred 
in  mAking  the  order  denying  plalnttlTs  mo- 
tion for  a  new  trial. 

Other  assignments  of  error,  conceding  ap- 
pellant's contention  therein,  are,  in  view  of 
our  conclusion,  rendered  harmless;  hoice,  It 
is  unnecessary  to  discuss  them. 

The  order  appealed  from  1b  afflnned. 

W«  concur:  ALLEN,  P.  J.;  JAMES,  J. 
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STATE  OOHMISSION  IN  LUNACY  T. 
WEILCH.  Ckiunty  Treasanr. 
(CiT.  1,066.) 

(District  Oonrt  of  Appeal,  First  District,  Cali- 
foniia.    Dec.  13,  1912.    Reheariiu  De- 
nied     Sapreme  Court  Feb.  11,  1913.) 

1.  States  (|  126*)  —  GxmtSAL  Fdrds  —  lu- 

BXCZLB  PUKD. 

The  money  reqaired  to  be  paid  to  the  state 
treasurer  by  each  county  treasarer  by  Pol.  Code, 
II  2m,  2193,  providing  for  the  commitment  of 
imbecile  penona  to  the  state  home  for  the  feeble- 
minded,  and  regairing  each  county  auditor  to 
iccLude  in  bis  state  settlement  >  report  the 
amount  due  the  state  for  commitmenta  to  the 
home,  and  providing  that  the  county  treasurerv 
at  the  time  of  the  settlement  with  the  state, 
shall  pay  to  the  state  treasurer,  on  the  order  of 
the  controller,  the  amounts  due  tiie  state,  ^nea 
into  the  general  fund  ot  the  state,  and  not  into 
any  fund  for  the  home,  and  the  State  Gommla- 
sion  in  Lunacy  haa  no  control  over  the  same, 
'except  audi  as  is  expressly  given  by  statute. 

[Ed.  Note.— For  other  cases,  see  States,  CenL 
Dig.  I  125 ;  Dec.  Dig.  i  126.«] 

2.  IKSANX  PSBSONS  (I  68*)— SUFFOBT  OW  JM- 

BBCiLES— Actions— Statutes. 

PoL  Code,  i  2197,  aathorising  the  State 
Commission  in  Laoacy  to  sue  in  Us  own  name 
any  county,  person,  guardian,  or  relative  liable 
for  the  maintenance  of  imbecile  persons  in  the 
state  home  fbr  the  feeble-minded,  does  not  au- 
tiiorize  an  action  against  a  county  treasurer, 
for  the  county  treasurer  Is  not  the  county,  and 
a  suit  against  the  county  is  under  the  control  of 
the  county  board  of  supervisors,  wbile  the  coun- 
ty treasurer  controls  the  defense  in  an  action 
against  bim,  and  be  Is  UoUe  for  the  coats. 

[BU.  Note.— For  oAer  casM,  see  Insane  Per 
sons,  Cent.  Dig.  I  90;  Dec.  Dig.  |  68.*] 

3.  IfANDAMUS  (8  IM*)— COUPELLINQ  PAYMENT 

OP  Public  Pundb— Petition— Rkquisitks. 
A  petition  for  a  writ  of  mandate  to  compel 
a  county  treasurer  to  pay  money  from  the  pub- 
lic funds  must  allege  that  there  is  money  in 
the  county  treasury,  or  in  the  custody  of  the 
treasurer,  with  whldi  to  pay  the  demand  wed 
for. 

[Bd.  Note.— For  other  cases,  see  Mandamoi, 
Cent  Dig.  U  290-316;  Dec  Dig.  |  154.*] 

4.  INSANE  PBBBONS  (|  55*)— CaRB  OP  IMBECILE 

Pebsonb— Funds— Patmbnts  to  State. 
The  duty  of  a  county  treasurer  to  pay 
money  to  the  state  treasurer  as  provided  by  Pol. 
Code,  11  2192,  219S,  providing  for  the  commit- 
ment of  imbecile  persons  to  the  state  home  Cor 
the  feeble-minded,  and  requiring  each  county 
auditor  to  include  In  bis  state  settlement  report 
the  amount  due  tb»  state  for  commitments  to 
the  home,  and  the  county  treasurer  to  pay  on 
the  order  ot  the  controller  the  amounts  due  to 
the  state  by  reason  thereof,  is  dependent  on  his 
having  money  in  his  ciiatody  aa  county  treasurer 
applicable  to  the  payment  of  the  demand. 

[Ed.  Mote.— For  other  ca>«,  see  Insana  Per- 
sons, Cent  Dig.  I  87 ;  Dec.  Dig.  f  66.*] 

5.  Constitutional  I4A.W  (f  186*)— Retboac- 
TivB  Laws— Validht. 

The  Legislature  may  pass  retroactive  laws 
not  impairing  the  obUffBtion  of  contracts  or 
vested  rights. 

[ESd.  Note.— Fiv  othw  case^  see  Constitu- 
tional Law,  Cent  Dig.  H  620-629;  Dec  Dig. 
f  186.*] 

0.  Statutes  (i  207*)— Rbtboactive  EIffeoi. 

A  statute  will  not  be  construed  to  have  a 
retroactive  effect  so  as  to  affect  pending  litiga- 


tion, unless  such  Intant  is  expressly  declared 
or  necessarily  implied  in  the  language  thereof. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8|  350-359;  Dec.  Dig.  |  267.*] 

7.  Mandamus  (}  2*)— REisoACTm  ^ffeox. 

Vol  Code,  I  2193,  as  amended  in  1911  (St 
1911,  p.  80),  providing  that,  on  the  failure  of 
the  county  auditor  or  cound^  treasurer  to  per- 
form any  of  the  things  required  by  the  statute, 
the  State  Granmission  in  Lunacy  maj  require 
the  county  treasurer  by  mandate  to  pay  to  the 
state  treasurer  all  amounts  due  to  tiie  state  for 
commitments  of  imbecile  persons  to  the  state 
home  for  the  feeble-minded,  contains  nothing 
which  justifies  the  court  in  giving  it  retroactive 
effect  so  as  to  affect  pending  litigation,  under 
the  rule  that  when  a  remedy  is  sought  which 
is  not  authonsed  by  law,  a  scd)sequent  statute 
giving  such  remedy  does  not  operate  on  the  ex- 
isting suit  unless  reqtdred  by  express  l^fslative 
mandate  or  unavoiuUe  implication. 

[Ed.  Note.— For  other  easet,  see  Mandamus, 
Cent  Dig.  I  4;  Dec.  Dig.  12*] 

Appeal  from  Siuteilor  Ooort,  San  Benito 
CouD^ ;  M.  T.  Darling,  Judge. 

Petition  bj  ttie  State  GommlaBton  tn  Lu- 
nacy tor  a  writ  of  mandate  against  John 
Welch,  as  Treasurer  of  the  Conn^  of  San 
Benito,  to  compel  the  payment  of  a  spedfled 
sum  to  tbe  state  treasurer.  From  a  Judg- 
ment denying  relief,  petitioner  appeals.  Af- 
firmed. 

Robert  L.  Beardslee,  of  Stocbton,  John  \V. 
Stetson,  of  Oakland,  and  C.  P.  Cutten,  of 
San  Frauclsco,  for  appellant  Briggs  A  Hud- 
ner  and  H.  W.  Scott,  all. of  Bolllstw,  for  re- 
spondent 

HALL,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  against  plaintiff,  after  order 
sustaining  defendant's  demurrer  to  plain- 
tiff's petition  for  a  writ  of  mandate.  The 
record  affirmatively  shows  that  no  at^lica- 
tlon  for  leave  to  amend  \^as  made. 

Plaintiff  filed  its  petition  against  defend- 
ant as  treasurer  of  the  county  of  San  Be- 
nito, asking  for  a  writ  of  mandate  to  compel 
defendant,  as  such  treasurer,  to  pay  the  state 
treasurer  the  sum  of  f 1,400,  claimed  to  be 
due  the  state  on  account  of  the  commitment 
to,  and  maintenance  in,  the  Sonoma  State 
Home,  of  certain  children  from  said  county. 
Tbe  second  amended  petition  waa  filed  August 
5,  1910.  A  demurrer  thereto  was  filed  Octo- 
ber 21,  1910,  which  raised  the  point  of  Insuf* 
fldency  of  tbe  facts  stated  to  entitle  plaintiff 
to  any  relief,  and  also  the  capacity  of  plain- 
tiff to  bring  the  action.  Subsequently  an  act 
was  passed,  amending  certain  sections  of  the 
Political  Code  relating  to  the  subject-matter 
of  tbe  action,  which  took  effect  In  April,  1911 
Tbe  demurrer  was  sustained  May  10, 191L 

Appellant  contends  that  the  complaint  was 
not  demurrable  under  the  law  aa  It  stood 
when  the  action  was  commenced,  and  also 
that  the  sufficiency  of  the  comi^alnt  and  tbe 
capacity  of  plaintiff  to  sue  must  be  tested  by 
the  lavi'  as  it  stood  after  the  taking  effect  of 
the  amoidment  In  April,  19U.  We  shall  first 
examine  the  complaint  In  the  light  of  the 
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law  OS  It  stood  when  the  action  waa  com- 
menced and  the  demurrer  flled. 

[1]  Sectton  2192  of  the  PoUtlcal  Code,  aft- 
er providing  for  the  commitment  of  feeble- 
minded or  ImbecUe  persons  to  the  home  by  a 
superior  Judge,  and  providing  that  the  paroit 
or  guardian  of  such  person  shall  pay  to  the 
State  Home  for  his  support,  provides  as  fol- 
lows: "For  each  child  or  other  person  com- 
mitted to  such  home  there  shall  be  paid  by 
the  county  from  which  he  Is  committed  to 
the  state  treasury  the  sum  of  ten  dollars 
monthly  for  and  during  each  month,  or  part 
of  month,  snch  person  so  committed  remains 
an  Inmate  of  the  hospital,  In  case  the  pay- 
ments herein  provided  to  be  made  by  the  par- 
ent, guardian  or  other  person  charged  with 
the  snnwrt  of  any  ea<A  peraon  shall  not  be 
made." 

Section  2103  of  the  same  Cod^  before  the 
amoidmeat  thereof  in  1811,  was  as  follows: 
"S&ch  county  auditor  must  include  in  his 
state  settlemrat  report  rradered  to  the  con- 
troller In  the  months  of  May  and  December 
the  amount  due  the  state  under  this  act  by 
reason  of  commitments  to  the  home  for 
feeble-minded;  and  the  county  treasurer,  at 
the  time  of  the  settlement  with  the  state  In 
such  months,  must  pay  to  the  state  treasurer, 
upon  the  order  of  the  controller,  the  amounts 
found  to  be  due  tQ  the  state  by  reason  of  the 
c<Mnmitmrat8  herein  referred  to." 

Section  2107  of  the  same  Code  provides 
that:  "The  Commission  may  in  its  own  name 
tnrlng  an  action  to  enforce  payment  for  the 
coat  of  determining  the  Insanity  of  any  per- 
son and  aecnring  his  admission  into  a  state 
hospital,  when  his  estate  or  any  person  Is  li- 
able for  the  same,  or  to  recover  for  the  use 
and  benefit  of  any  state  hospital  or  for  the 
state  the  amount  due  fbr  the  care,  support, 
malnteaance  and  e^tenses  any  patioit  or 
Inmate  therein,  against  any  county,  person, 
guardian  or  relative  liable  for  anch  care^  sup- 
port malntenanoe  and  e^tauea." 

When  the  action  «iis  commenced,  as  well 
as  when  the  second  amended  complaint  and 
the  demurrer  Uioreto  were  filed,  this  waa  the 
only  authority  given  the  plaintiff  to  sue  to 
recover  any  money  toi  the  use  or  benefit  of 
the  Btate.  The  mon^  that  la  required  to  be 
paid  to  the  state  treasurer  by  the  county 
treasurer  (aections  2192  and  2103)  is  not  paid 
into  any  fanid  for  the  State  Home  or  hos- 
pital. The  hospital  la  supported  by  a  general 
approprlatitm  made  therefor,  and  such  sums 
aa  may  be  paid  Into  the  contingent  fund 
thereof  by  persons  liable  fOr  the  auHwrt  of 
inmates.  The  money  required  to  be  paid  by 
the  county  and  its  treasurer  under  sections 
2192  and  2193  goes  Into  the  general  fund  of 
the  state  treasury,  and  there  can,  therefore, 
be  no  pretense  that  plaintilf  has  any  control 
or  power  thereover  other  than  such  as  is  ex- 
IHreesly  given  by  the  statute. 

[2]  The  section  (2187)  under  which  the 
ptalntlfl  claimed  tbe  right  to  bring  tbla  suit 


against  the  county  treasurer  gives  only  the 
right  to  sue  "any  county,  person,  guardian  or 
relative  liable  for  such  care,  support,  main- 
tenance and  expenses."  Appellant  claims 
that  the  right  to  sue  the  county  treasurer  is 
embraced  within  the  right  to  sue  the  county. 
But  the  county  treasurer  Is  not  the  county, 
and  a  suit  against  the  county  is  a  very  dif- 
ferent atCalr  from  a  suit  against  the  county 
treasurer.  In  a  suit  against  the  county  the 
board  of  supervisors  controls  the  defense, 
and  the  county  is  liable  for  such  costs  as 
may  be  awarded  to  the  plaintiff.  The  county 
treasurer  controls  the  defense  In  an  action 
against  him  and  Is  liable  for  the  costs.  We 
cannot  hold  that  the  statute  as  It  existed 
when  this  action  was  commenced  authorized 
plaintiff  to  Institute  this  suit  without  read- 
ing Into  the  statute  something  neither  ex- 
pressly nor  by  necessary  Implication  contain- 
ed therein.  This  we  may  not  do. 

The  trial  Judge,  in  passing  upon  the  de- 
murrer, seemed  to  be  of  the  opinion  that  the 
complaint  failed  to  state  a  cause  of  action 
because  It  not  only  did  not  appear  that  any 
claim  had  ever  been  presented  to  the  board 
of  supervisors,  but  It  did  afflrmatively  ap- 
pear that  the  county  auditor  bad  never  is- 
sued any  nnrrant  for  the  paymoit  of  the 
mon^  demanded,  and  had  never  giveu  any 
statement  to  iS>A  controllw  of  any  amount 
due  the  atate^  aa  required  by  section  2193, 
PoL  Code.  It  is  allied  that  the  controller 
did  inne  his  orders  to  the  d^endant  to  pay 
the  amounts  claimed,  which  aggregate  the 
sum  of  yi.460,  and  cover  the  years  1908, 1904^ 
1006,  and  ISOO.  Whether  or  not  the  county 
treasurer  may  be  compiled  to  pay  money 
^m  the  county  funds  to  the  state  upon  the 
controU^s  order,  without  any  warrant  or 
statttoent  from  the  county  auditor,  presents 
an  interesting  question,  but  one  not  neces- 
sary to  be  decided  upon  this  appeaL 

[I]  There  la  In  the  complaint  no  allega- 
tion that  there  was  any  money  In  tbe  county 
treasu^,  or  in  the  custody  of  defoidant  as- 
such  county  treasurer,  with  which  to  pay  the 
demand  sued  for,  wblch  defect  la  expressly 
pointed  out  In  the  demurrer.  Sudi  an  alle- 
gation la  necessary  in  a  petition  tat  a  writ 
of  mandate  to  oomp^  a  county  treasuror  to 
pay  money  trom  the  public  tunda  In  the 
caae  of  Stevens  v.  Truman,  127  Cal.  1S5,  00 
Pac.  887,  tbe  rule  la  thus  stated:  'VThere  was 
no  duty  put  upon  appelant,  as  treasurer,  to 
pay  the  order,  unless  be  had  funds  In  bis 
control  applicable  to  that  purpose,  and  wheth- 
er be  had  the  ability  to  comply  with  the  or- 
der ought  to  have  been  shonn.  The  rules 
of  pleading  In  seeking  the  extraordinary  aid 
of  mandamus  require  the  petitioner  to  show 
a  clear  prima  focle  case  to  warrant  the  al- 
ternative writ  There  should  be  sufficient 
facts  stated  In  the  petition  to  show  that  the 
defendant  is  under  legal  obligation  or  duty 
to  perform  the  required  act  High's  Ex-. 
traordlnary  Lagal  Remedies^  H  440,  4S0; 
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Wood  on  Mandamus,  18 ;  Bedding  t.  Bell,  4 
€aL  333.  The  complaint  failed  to  allege 
that  there  was  any  fond  out  of  which  plain- 
tiff could  be  paU,  and  was  thwefore  insoffl- 

cl&at" 

People  Beis,  76  Gal.  269,  18  Pac.  809. 
was  a  proceeding  In  mandamua  against  the 
treasurer  of  the  city  and  connty  of  San  Fran- 
cisco. The  court  said:  "It  Is  well  settled 
that  an  officer  cannot  be  compelled  to  pay  a 
sum  of  money  by  mandate  unless  the  money 
Is  In  his  official  custody  legally  subject  to  the 
payment  of  the  demand  made  when  the  steps 
are  initiated  to  enforce  the  payment  of  such 
demand  by  writ  of  mandate.  See  Redding  t. 
BeU,  4  CaL  833;  Bates  v.  Porter.  74  Gal.  224 
[16  Faa  782].  See.  also,  Day  t.  GaUoii',  89 
CaL  693.  Where  an  offlcer'a  doty  to  Issue  a 
warrant  for  the  paymoit  of  money  is  depend- 
ent upon  th&n  being  mmef  la  the  fund  ap- 
pUeable  to  the  payment  of  the  warrant,  a  pe- 
tltkm  that  is  aUent  upon  the  subject  of  mon- 
ey In  the  treasury  It  Insufflilent  to  ottltle 
the  plaintiff  to  a  writ  of  mandata  Cramer 
T.  Snpenrtsors.  18  CaL  885. 

[4]  In  tb9  case  at  bar  defoidan^s  duty  to 
pay  was  dependent  upon  his  haTing  money 
In  his  custody  as  county  treasurer  applicable 
to  the  payment  of  the  demand;  and  under 
the  rule  of  pleading  laid  down  in  the  above- 
cited  case  such  tact  was  an  essential  allega- 
tion of  the  petltloa  for  the  writ  The  cases 
of  BobertsoD  t.  Ubrary  Trustees,  tSS  Oal. 
408.  69  Pac  88.  Babcoek  t.  Goodrich.  47  Gal. 
488,  and  Wortblngton  v.  Breed,  142  Gal  102. 
75  Pac.  676,  cited  by  appellant,  were  cases 
against  an  auditor,  where  the  right  to  the 
warrant  is  not  dependent  upon  the  fact  of 
money  being  In  tike  treasury,  and  are  not  in 
point 

Appellant  also  relies  upm  certain  expres- 
sions used  by  the  court  In  Connor  t.  Morris, 
23  Gal.  447,  and  Jones  t.  Morgan,  67  CaL 
308.  7  Pac  734,  which  were  proceedings 
against  the  treasurer;  but  In  each  of  those 
esses  the  court  was  dealing  with  attacks 
made  upon  the  petltlcm  for  falling  to  aver 
facts  authorizing  the  Issuance  of  the  audi- 
tor's warrant  and  no  question  was  presented 
as  to  any  allegation  as  to  the  condition  of 
the  funds  upon  which  the  warrant  was  drawn, 
like  cases  are  ther^ore  not  in  point 

For  the  reasons  abore  stated,  the  amended 
petition,  when  filed  and  when  demurred  to, 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendant 

[S-7]  Appellant  howoTer,  contends  that 
eTen  If  the  objections  to  the  petition  above 
discussed  were  good  at  the  time  of  the  com- 
mencement of  the  action  and  the  filing  of  the 
demurrer,  they  were  obviated  by  an  amend- 
ment to  the  statute  which  took  effect  a  few 
days  before  the  demurrer  was  ruled  upon. 
This  amendment  consisted  of  the  re-enact- 
ment of  section  2193,  Political  Code,  with  the 
addition  thereto  of  the  following  words:  "^n 
the  event  of  the  failure  of  the  county  an- 
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ditor  or  county  treasurer  to  do  or  i>^orm 
any  of  the  things  required  In  this  section, 
the  Steto  Commission  in  luna<7  may  require 
the  county  treasurer  by  writ  of  mandate  to 
pay  to  the  stete  treasurer,  upon  the  order 
of  the  controller,  all  amounte  found  to  be 
due  to  the  state  as  aforesaid  at  the  time  of 
the  next  settlement  of  the  said  county  treas- 
urer with  the  state;  and  It  shall  be  no  de- 
fense to  such  a  proceeding  that  the  county 
auditor  has  tailed  to  include  8U<^  sums  in 
his  r^rt  rendered  to  the  controller ;  and  it 
shall  not  be  necessary  for  the  said  commis- 
sion to  all^e  or  prove  any  ftct  with  rela- 
tion to  the  condition  of  the  funds  of  the 
county.  The  said  commission  may,  In  Ite 
discretion,  recover  sums  due  from  counties 
as  in  this  chapter  provided,  by  the  presenta- 
tion of  claims  against  the  board  of  super- 
visors, and  recovery  may  be  had  oa  all  sums 
due  the  state  for  a  period  of  three  years  next 
prior'  to  the  prcsoitattai  of  swih  daimB.** 
St  1911.  p.  86. 

It  is  quite  true  that  the  Legislature  has  pow- 
er to  pass  retroactive  laws,  that  do  not  Impair 
the  obligation  of  oontracto  or  vested  righto; 
but  it  Is  equally  true  that  laws  are  not  con- 
strued as  intended  to  have  a  retroactive  or  re- 
trospective effect  BO  as  to  affect  pending  liti- 
gation, unless  such  Intent  is  expressly  declare 
ed  or  necessarily  Implied  In  the  language  of 
the  statute.  In  Smith  v.  Lyon,  44  Oonn.  175, 
the  court  was  considering  the  effect  of  a 
stetute  enlarging  the  scope  of  an  action  In 
replevin,  passed  since  the  beginning  of  the 
action  then  before  the  court  The  court 
held  that  no  retroactive  effect  could  be  giv- 
en to  the  statute,  which  was  broad  enough 
In  Its  language  to  embrace  all  cases,  past 
and  future.  The  court  said:  "One  of  the 
firmly  established  canons  for  the  Interpreto- 
tion  of  statutes  declares  that  all  laws  are  to 
commence  in  the  future  and  operate  pro- 
spectively, and  are  to  be  considered  as  fur- 
nishing a  rule  for  future  cases  only,  unless 
they  contain  language  unequivocally  and  cer- 
tainly embracing  past  transactions.  The 
rule  Is  one  of  such  obvious  convenloice  and 
Justice  as  to  call  for  Jealous  care  on  the 
part  of  the  court  to  protect  and  preserve  It 
Retroaction  should  never  be  allowed  to  a 
statute  unless  it  is  required  by  express  com- 
mand of  the  Legislature,  or  by  an  unavoid- 
able Implication  arising  from  the  necessity 
of  adopting  sudi  a  construction  in  order  to 
give  full  effect  to  all  of  Its  provisions." 

There  Is  nothing  in  the  language  of  the 
statute  relied  on  by  appellant  in  this  case 
that  Justifies  us  in  giving  it  any  retroactive 
effect  under  the  rule  above  ststed.  That  the 
rule  above  stated  is  quite  correct  with  one 
possible  or  rather  apparent  exception  to  be 
hereinafter  steted,  is  abundantly  established 
by  adjudicated  cases.  The  latest  one  to 
whldi  our  attention  has  been  called  is  Yan- 
derbllt  v.  All  Persons  (S.  P.  No.  5,96(^  126 
Pac.  168,  decided  by  the  Sajveme  Court  of 
this  state  in  bank,  August  14, 1912^  where  It 
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is  Bald:  "Wboi  a  remedy  la  Bought  wlilcb  la 
not  anttaorlzed  by  law,  a  sabseguent  statute 
glrlng  such  remedy  does  not  operate  on  the 
existing  salt  Wetzler  t.  Kelly  Co.,  88  Ala. 
440  [3  Soath.  747].  Retroaction  Is  n^ver  al- 
lowed to  a  statute  unless  required  by  ex- 
press legislative  mandate  or  unavoidable  Im- 
plication. Smith  T.  Lyon,  44  Conn.  178."  In 
Balnea  v.  Jemlaon,  86  Tex.  118,  23  S.  W.  639. 
the  court  held  that  a  statute  affecting  venue 
could  not  be  given  retroactive  effect,  In  the 
absence  of  express  words  giving  It  such  ef- 
fect, so  as  to  vest  a  court  with  jurisdiction 
of  an  action  then  pending,  but  tried  after 
the  statute  took  effect.  This  case  Is  Interest- 
ing, In  that  the  court  distluguishes  it  from 
a  previous  case  (Railroad  Co.  v.  Graves,  SO 
Tex,  181).  in  which  It  was  held  that  where 
an  amended  complaint  bad  been  filed  with- 
out objection,  after  the  new  statute  had  tak- 
en effect,  the  filing  of  the  amended  com- 
plaint might  be  treated  as  the  beginning  of 
a  new  action,  and  therefore  governed  by  the 
new  statute.  In  Wetzler  v.  Kelly  Co.,  83 
Ala.  440,  3  South.  747,  it  was  decided  "that 
when  a  suit  Is  Instituted,  or  a  defense  is  in- 
terposed, which  is  at  the  time  unauthorized 
by  the  law,  a  subsequent  statute  giving  such 
remedy  does  not  operate  on  the  existing  suit, 
especially  when  it  does  not  provide  it  shall 
80  operate."  See,  also,  Sanborn's  Estate,  06 
Mich.  606,  66  N.  W.  25,  Gates  t.  Salmon,  28 
Gal.  321. 

The  cases  of  Perry  v.  Campbell,  110  Iowa, 
290,  81- N.  W.  604,  60  L.  R.  A.  92,  and  IMeter- 
Ich  V.  Pargo,  194  N.  T.  359,  87  N.  E.  518, 
22  L.  B.  A.  (N.  S.)  696.  Cited  by  appellant, 
were  cases  In  equity,  where  injunctive  re- 
lief was  sought,  and  are  apparent,  and  only 
apparent,  exceptions  to  the  general  rule.  In 
such  cases  the  injunction  operates  to  control 
the  future  and  oftentimes  continuous  action 
of  the  defendant,  and  may  be  granted  as  re- 
quired by  the  law  in  force  when  granted. 
Bensley  t.  Ellis,  89  Cal.  309,  Is  an  example 
of  a  case  where  retroactive  effect  was  called 
for  by  necessary  Implication,  and  was  only 
given  effect  to  allow  a  remedial  motion  to 
be  made  under  a  statute  passed,  before  the 
motloD  was  made,  but  after  the  action  was 
brought  In  Lee  v.  Buckhelt,  49  Wis.  66,  4 
N.  W.  1077,  cited  by  appellant,  the  statute 
(revised  statutes)  expressly  provided  that  It 
should  apply  to  pending  suits.  This  is  made 
apparent  by  an  examination  of  Kopmeler  v. 
(VNell,  47  Wis.  593,  3  N.  W.  365,  cited  In 
Lee  T.  Buckhelt  where  It  Is  said:  "Section 
B.  S.  1878.  proTldea  that  subsequent 
proceedings  in  actions  pending  at  the  time 
the  Revised  Statutes  of  1878  took  effect, 
shall  conform  to  the  provisions  of  the  Re- 
vised Statutes  of  1878  when  applicable."  In 
Johnson  T.  Bradstreet  Co.,  87  Ga.  79,  13  S. 
E.  250,  cited  by  appellant  an  act  was  pass- 
ed providing  that  an  action  for  libel  should 
not  abate  by  the  death  of  the  plalntlS.  The 
Idalntlff  died  after  the  passage  of  the  stat- 


nte,  and  It  was  held  that  the  action  did  not 
abate.  We  do  not  think  that  this  was  In  any 
just  sense  giving  the  statute  a  retroactive 
effect.  The  case  of  Kansas  Pacific  By.  Co. 
V.  Twombly,  100  U.  S.  78,  26  L.  Ed.  660,  cit- 
ed by  appellant,  simply  holds  the  repeal  of 
a  statute,  under  which  an  action  had  been 
brought  and  judgment  recovered  and  not  ap- 
pealed from,  did  not  affect  the  judgment  If 
the  case  has  any  bearing  upon  the  case  at 
bar,  it  Is  distinctly  against  the  position  tak- 
en by  appellant.  Judd  v.  Judd,  125  Mich. 
228,  84  N.  W.  134,  cited  by  appellant,  simply 
holds  that  a  person  who  refuses  to  pay  a 
Judgment  for  alimony  after  the  passage 
of  a  law  authorizing  contempt  fffoceedlngs. 
may  be  punished  under  the  act  although 
the  Judgment  which  he  refused  to  pay  was 
rendered  before  the  passage  of  the  law  au- 
thorizing the  contempt  proceedings.  We  do 
not  think  this  was  In  any  proper  sense  gtvtng 
the  law  in  question  a  retroactive  effect 

At  any  rate,  the  correct  rule  supported  by 
the  great  weight  of  authority  Is  as  laid  down 
In  Smith  V.  Lyon,  44  Conn.  176,  and  approved 
In  VanderbUt  v.  All  Persons,  supra ;  and  un- 
der this  rule  the  position  of  appellant  is  not 
helped  by  the  amendment  to  the  law  passed 
after  the  filing  of  the  complaint  and  tiie  de- 
murrer thereto. 

The  Judgment  appealed  from  must  be  af- 
firmed, and  it  l8  so  ordered. 

We  concur:  LBNMON,  P.  J.;  KBBBI- 
OAN,  J. 


STATE  COMMISSION  IN  LT7NAOZ  t. 
WHLCH.  Coun^  Treasurer  et  aL 
(Civ.  1.066.) 

(District  Court  of  Appeal,  First  Dlstrtct  Oall- 
foniia.   Dec  13,  1912.  Rehearing  Denied 
by  Supreme  Court  Peb.  11,  1913.) 

Appeal  from  Superior  Court  San  Benito 
Coantx;  M.  T.  Dfarlinr,  Judge. 

PetltioD  for  a  writ  of  mandate  by  the  State 
Commission  in  Lunacy  against  John  Welch,  as 
Treasurer  of  the  County  of  San  Benito,  and 
another.  From  a  judgment  denying  reli^  pe- 
titioner appeals.  Affirmed. 

Robert  L.  Beardslee,  of  Stockton,  John  W. 
Stetson,  of  Oakland,  and  a  P.  Outten,  of  San 
Prandwo.  for  appellant  Bxigga  ft  Hudner  and 
H.  W.  Scott  all  of  HolUster.  for  respondents. 

HALLv  J.  This  is  an  appeal  from  a  judg- 
ment entered  against  plaintiff  after  order  sus- 
taining  defendants'  demurrer  to  plaintiff's  com- 
plainL  The  action  is  in  all  respects  similar  to 
action  No.  1,066  (129  Pac  974),  this  day  decided, 
except  that  it  covers  a  different  period  of  time, 
and  the  auditor  is  joined  with  the  treasurer. 
For  the  same  reasons  stated  in  the  opinion  in 
the  action  against  the  treasurer  (No.  1,066), 
plaintiff  had  no  capacity  to  sue  either  the 
treasurer  or  the  auditor,  and  no  caoae  of  action 
is  stated  against  the  treasurer.  The  court, 
therefore,  did  not  err  In  aastalnlng  the  demur- 
rer, and  the  judgment  must  be  afflrmed. 

It  Is  so  ordered. 

We  concur:    LENNON,  P.  J.;  KERRI- 
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CAUiAN  r.  EMPIRE  STATE  STJBETT  GO. 
et  aL    (CiT.  No.  1,102.) 

(DiBtrict  Coort  of  Appeal,  Pint  DUtrict,  Cali- 
fornia.  Dec.  3,  1912.   Behearing  Deoied 
by  Sapreme  Coart  F«b.  1,  1913.) 

L  PBINCIPAI.  and  SUKBTT  (I  59*)— COHTEAOT 
OW  SnSBTT— Natube. 

A  bond  to  ncnre  th*  performaace  of  a 
bnildiog  contract  attached  thereto,  which  pro- 
vided Uiat  it  aboald  be  rt^d  if  the  contractors 
faithfully  complied  with  th«  coodidooa  of  the 
contract  made  th«  nmtr  a  party  to  the  con- 
tract 

[Ed.  Note^For  other  caies,  tee  Principal 
and  Saret7.  Cent.  Dig.  U  103,  103%;  Dec 
Dig.  {  69. •] 

2.  Pbincipal  ahd  Suskft  ({  69*)— Condi- 
tions OF  Bond— iMooBPOKATiDN  or  Otheb 

IH8TBUHBNT8. 

A  surety  bond  may  incorporate  by  refer- 
ence other  contracts  or  written  iustramenta, 
or  be  conditioned  for  the  performance  of  agree- 
ments contained  in  each  nutrumeabi,  in  which 
case  the  bonds  and  contraeta  should  be  coa- 
stmed  together. 

[Ed.  Note.— For  other  cases,  see  EMndpal 
and  Surety,  Cent.  Dig.  ff  IWt  108%;  Dee. 
Dig.  i  69.*} 

8.  Peincipal  and  Subbtt  (|  ffi*)— Building 

CONTKACT— LlABILITT  Or  SUBBTT— MBCHAN- 

zos*  Liens. 

Under  the  bond  of  a  snretr  company  to 
secure  the  performance  of  a  building  contract, 
conditioned  on  compliance  with  all  of  the  terms 
and  conditioua  of  Uie  contract,  the  surety  was 
liable  for  necessary  excess  cost  to  the  owner 
of  completing  the  building  on  abandonment  by 
the  contractor  after  furnishing  material  and 
labor,  for  which  liens  had  been  filed  as  well  as 
for  loss  of  rentals  by  failure  to  complete  with- 
in the  time  fixed. 

[Ed.  Note. — For  other  cases,  see  Prindpal 
and  Surety,  Cent  Dig.  1 127;  Dec.  Dig.  i  82.*] 

4.  Pbincipaz.  and  Subbtt  (|  69*)— Con- 
struction or  CONTBAOT— Statutobt  Pbo- 

TZ810NS. 

Under  Cir.  Code,  S  2837.  proTiding  that  In 
Interpreting  suretyship  contracts,  the  same  role 
should  be  obserred  as  In  other  contracts,  such 
a  contract  should  be  fairly  construed  to  ef- 
fectuate its  object  not  distorting  the  'natnral 
meaning  of  its  language  or  raising  unreasonable 
implications. 

PBd.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {{  103.  103%;  Dec 
Dig.  8  69.*] 

6.  Apfeax.  and  S^bbob  (i  1078* )— Habmt jsa 

Ebbob— AuouNT  or  Judoment. 

Mere  error  in  computing  the  amount  of 
the  judgment  is  not  revet^ible,  where  all  of 
the  items  entering  into  it  are  established,  since 
it  may  be  corrected  by  modifying  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4240-4247;  Dec  Dig.  i 
1073.*] 

Appeal  from  Superior  Court,  Ci^  and 
County  aC  San  Franciaco;  James  U.  Tnnitt 

Judge. 

Action  by  E.  J.  Callan  against  the  Em- 
pire State  Surety  Company  and  others. 
From  a  judgment  for  plalntlflF,  and  an  or- 
der denying  a  motion  for  a  new  trial,  the 
Surety  Company  appealed.  Judgment  mod- 
ified, and,  as  modified,  affirmed. 

For  oplnton  of  Supreme  Court  denying  re- 
hearing,  see  129  Pac.  981. 


George  F.  Batton  and  Hartley  V,  Peart, 
both  of  San  Francisco,  for  appelant  Vni- 
11am  S.  Downing,  of  Ban  Francisco,  for  re- 
spondent 

KEBBIOAN.  J.  TbB  plaintiff  liereln  en 
tered  Into  a  building  contract  with  certain 
contractors,  by  the  terms  ot  whidi  tbe  latter 
promised  and  agreed  for  end  in  considera- 
tion of  tbe  sum  of  $7,000  to  fomtsh  all  the 
material  and  labor  necessary  to  build  and 
complete^  according  to  plans  uid  spectflca- 
tlons,  a  twcHBtory  frame  building  within  75 
working  days.  Plaintiff  agreed  to  pay  in 
installments  as  the  work  progressed.  Upon 
the  execution  of  the  contract  the  defendant 
Empire  State  Surety  Company  (appellant), 
as  snr^,  executed  a  bond  in  the  sum  of 
$l,'nX),  whicb  ledted  that  tbe  oontraeton 
had  entered  into  this  contract  with  plalntUf, 
describing  it  and  having  a  casff  thereof  at- 
tached.  and  whicdi  was  cc^ditioned  Oiat,  it 
tbe  principals  "shall  well,  truly  and  faith- 
fully comply  with  an  the  terms,  corenants 
and  conditions  of  said  contract  on  thdr  part 
to  be  kept  and  performed  according  to  Its 
tenor,  then  tliis  obligation  to  be  null  and 
void,  otherwise  to  be  and  remain  in  full 
force  and  virtue  In  law."  Th»  contractors, 
after  performing  a  portion  of  the  work  and 
rec^Tlng  the  first  payment  as  prescribed  in 
the  contract,  abandoned  It  leaving  debts  for 
materials  and  labor,  for  which  liens  and 
claims  accrued.  These  were  paid  by  the 
plaintiff,  who  completed  the  structure.  Tbe 
action  was  brought  to  recover  the  sum  of 
$921.80  as  damages  from  the  Empire  State 
Surety  Company  and  the  contractors,  such 
sum  being  claimed  to  be  tbe  reasonable  and 
necessary  excess  cost  to  plaintiff  of  complet- 
ing the  building,  together  with  the  further 
sum  of  $380  damages  for  loss  of  rentals 
caused  by  the  delay  and  failure  of  the  con- 
tractors to  oompleta  the  structure  wlthiu  the 
time  fixed  by  the  contract  No  appearance 
was  made  on  behalf  of  the  contractors. 
Plaintiff  recovered  judgment  against  the  ap- 
pellant herein  as  surety  upon  Its  bond  in  the 
sum  of  $1,801.80,  the  toll  amount  prayed  for 
in  the  complaint 

Several  points  are  urged  by  the  appellant 
for  a  reversal  of  the  judgment  and  order 
denying  a  new  trial;  the  main  oontentlon, 
however,  being  that  the  surety  company  is 
not  bound,  by  the  terms  of  its  undertaking, 
to  indemnify  the  plaintiff  against  loss  aris- 
ing from  the  payment  by  him  of  claims  and 
mechanics*  liens.  It  is  contended  by  ai^tel- 
lant  that  its  bond  and  undertaking  was  for 
the  performance  of  the  agreemmit  of  the  con- 
tractors to  furnish  materials  and  labor,  and 
that,  as  neither  the  agreement  nor  the  bond 
provided  that  the  contracto»  or  snrety 
should  pay  or  discharge  any  claims  or  liens 
for  materials  or  labor  farnished  upon  the 
structure,  It  is  not  incumbent  upon  appel- 
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Unt  to  perform  this  condltton.  In  otlier 
words,  tbe  appellant  claims  that,  when  the 
material  and  labor  were  furnished,  their  con- 
tract was  complied  with,  and  that  It  had 
not  obligated  itself  to  protect  the  owner 
against  the  costs  of  material  and  labor  nsed 
in  the  construction  of  the  building.  In  sup- 
port of  this  contention,  we  are  dted  to  the 
elementary  proposition  of  law  that  sureties 
are  never  bound  b^ond  the  strict  letter  of 
their  contract,  that  they  have  a  right  to 
stand  upon  the  precise  terms  of  their  agree- 
ment, and  that  there  is  no  authority  for 
extending  th^r  liability  beyond  the  stipula- 
tion to  which  they  have  choe«i  to  bind  them- 
selTes. 

[1 , 2]  What  was  the  contract?  Upon  the 
ezecatlon  of  the  bond  appellant  became  a 
party  to  the  contract  and  was  bound  by  Its 
proTlslona.  A  bond  may  incorporate,  by 
reference  expressly  made  thereto,  other  con- 
tracts or  written  instruments ;  or  it  may  be 
conditioned  for  tbe  performance  of  agree- 
ments set  forth  in  such  Instruments,  In 
which  case  the  bond  and  papers  referred  to 
should  be  read  together  and  construed  as  a 
whole.  6  Ency.  of  Law  and  Proc.  767,  and 
cases  dted.  TUs  being  so,  wliat  construc- 
tion should  be  pnt  upon  tbe  agreement,  of 
which  the  bond  was  a  part,  to  furnish  all 
labor  and  material  necessary  to  build  and 
complete  the  house?  Can  it  be  said  that, 
where  a  contractor  agrees  to  fpmish  all  the 
labor  and  materials  necessary  to  build  and 
complete  a  house,  he  may  comply  with  this 
reaoirement  by  simply  placing  the  materials 
upon  the  groondt  engaging  the  labor,  and 
leaving  the  owner  to  pay  therefor,  or  permit 
a  lien  to  stand  against  his  proper^? 

[3]  Under  its  contract  the  snrety  ctnnpany 
bound  itself  that  the  contractors  would  fur- 
nish the  materials  and  erect  the  structure, 
and  faitbfoUy  comply  wlUi  all  the  tersoB, 
coTenants,  and  conditions  of  the  contract 
To  onr  mind  this  case  would  be  eeay  ct  so- 
lution were  It  not  for  the  dedidon  In  Boas 
T.  Blaloney,  188  Gal.  105,  70  Pac.  1004.  wb^ 
the  precise  question  arose  and  was  determin- 
ed. There  the  contract  provided  Uiat,  in  con- 
sideration of  a  sum  to  be  paid  In  certain  in- 
staUments,  Maloney  was  to  furnish  the  nec- 
essary labor  and  materlalB.  and  perform  and 
complete  in  a  workmanlike  manner  all  tbe 
new  work  and  repair,  etc,  according  to  plans 
and  specifications.  Tbe  bond  given,  after 
reciting  certain  conditions  of  the  contract, 
provided:  "Now,  therefore,  If  said  Malon^ 
shall  well  and  truly  perform,  observe,  abide 
by  each  and  all  the  covenants,  provisions  and 
obligations  contained  In  said  contract,  then 
this  obligation  shall  be  discharged  and  of  no 
further  force  or  effect,  but  otherwise  It  shall 
remain  In  full  force  and  efTect,"  etc.  It 
will  be  noticed  that  the  facts  are  on  all 
fours  with  the  present  case  so  far  as  the 
contract  itself  Is  concerned.  The  court  said : 
"The  Buretlee  are  to  be  bsLA  according  to  the 


strict  terms  of  thdr  contract,  and  it  cannot 
be  extended  by  Implication  so  as  to  make 
them  liable  beyond  Its  terms.  Maloney 
agreed  to  build  and  construct  the  house  for 
f2.8S0.  He  did  the  work  according  to  the 
contract,  and  has  not  claimed  any  more  than 
tbe  $2,860.  He  furnished  the  labor  and  ma- 
terials, and  did  not  pay  for  them,  and  hence 
the  liens  were  filed.  The  amount  due  for  the 
labor  and  materials  was  due  from  Maloney, 
and  not  by  the  plaintliE.  The  bond  did  not 
provide  that  the  building  should  be  delivered 
up  free  from  Uena.  The  idalntlff  did  not  re- 
quire nor  did  Maloney  put  such  clause  in 
tbe  bond.  The  t&ct  th&t  the  debts  due  by 
Maloney  became,  by  virtue  of  the  statute, 
liens  upon  the  plaintiff's  property  did  not 
make  the  sureties  liable.  They  had  not 
agreed  to  pay  such  liens  nor  to  be  responsi- 
ble therefor."  The  court  cited  to  sustain 
this  conclusion  the  case  of  Gato  v.  Warring- 
ton, 37  Fla.  642,  10  South.  883.  The  Maloney 
Case  has  not  been  followed  In  this  state  or 
elsewhere,  and  1^  with  tbe  Gato  Gaa^  have 
been  referred  to  with  dtsannrond  in  nuioos 
Jurisdictions. 

In  view  of  the  conclusion  we  have  reached 
that  the  Maloney  Case  does  not  lay  down  the 
correct  doctrine,  a  somewhat  extended  re> 
view  of  the  authoritleB  seems  ai^woprlate. 
In  the  case  of  Bonding  Co.  v.  Pueblo  Inv, 
Co.,  160  red.  17,  80  a  a  A.  97,  0  I*  B.  A. 
(N.  S.)  657.  10  Ann.  Gas.  8S7,  the  court  re> 
jects  ttie  doctrine  exivessed  in  Boaa  v.  Ma- 
loney, BOpra*  and  Gato  v.  Warrington,  supra. 
In  the  course  at  the  opinion  the  court  says : 
"Uiat  the  ^ect  of  these  decisions  is  that 
an  agreement  to  ftimlsh  work  and  material 
to  the  owner  ot  propwty  fOr  a  x»ice  paid, 
which  is  commensurate  with  the  full  value 
tJiereof,  la  performed  when  the  contractor 
famishes  the  work  and  material  at  tiie  ex- 
pense of  the  owner,  so  that  the  latter  la 
compelled  to  pay  for  them  twice,  while  the 
former  gets  the  price  fOr  little  or  nothing. 
This  Tlew  failed  to  commend  itself  to  the 
Supreme  Courts  of  Indiana  and  Kentucky, 
and  th^  held  that  an  agreement  to  furnish 
was  an  agreement  to  pay  for  such  work  and 
material,  and  that  the  owner  of  the  ptoperiy 
was  mtltled  to  recover  of  the  surety  the 
money  paid  to  discharge  liens  therefor  un- 
der a  similar  contract  and  bond" — dtlng 
Mackenzie  v.  School  Trustee,  72  Ind.  180, 
196;  Mayes  v.  Lane,  116  Ky.  666,  76  S.  W. 
399,  400.  The  Michigan  Supreme  Court  in 
Stoddard  v.  Htbbler  et  al.,  166  Mich.  335,  120 
N.  W.  787,  24  L.  R.  A  (N.  S.)  1075,  deddlng 
a  similar  case  to  tbe  one  at  bar,  commented 
upon  Boas  r.  Maloney  as  follows :  "The  court 
(California)  dted  to  sustain  tbe  contention 
the  case  of  Gato  v.  Warrington.  The  rea- 
soning of  these  cases  does  not  commend  It- 
self to  tbe  court  In  view  of  the  statute  of 
this  state  which  entitled  laborers  and  ma- 
terialmen to  liens,  it  seems  to  us  a  most 
narrow  construction  to  say  that^  when  the 
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contractor  agrees  to  fnmlsh  all  labor  and 
material  necessary  to  build  and  complete  a 
hooBe,  be  may  comply  with  the  requirements 
by  simply  placing  tlie  material  on  the  ground, 
engaging  the  labor,  and  leaving  the  owner 
to  pay  for  it,  or  to  permit  a  lien  to  stand 
against  his  property.  This  Is  not  furnishing 
the  materials  In  any  substantial  way,  and 
we  find  that  other  courts  have  taken  a  very 
different  view  from  ttiat  expressed  In  the 
cases  referred  to."  In  Mayes  v.  Lane,  116 
Ky.  666,  70  8.  W.  399,  the  court  had  this 
same  question  under  consideration,  and  it 
was  claimed,  as  here,  on  behalf  of  the  sure- 
ties, that  the  terms  of  their  bond  were  com* 
plied  with  when  the  material  and  labor  were 
furnished;  that  their  contract  did  not  re- 
quire them  to  protect  the  owner  against  the 
costs  of  the  material  and  labor.  The  court 
held  that  the  contractor  had  not  complied 
with  his  contract  when  he  furnished  the  ma- 
terial and  labor  unless  be  also  paid  for  It 

So,  also.  In  the  case  of  Kiewlt  t.  Carter^ 
25  Meb.  460,  41  N.  W.  286,  where  the  con- 
tnctor  for  tibe  erection  of  a  building  gave  a 
bond  with  sureties  to  foithfully  perfbrm  all 
the  covenants  and  agreements  of  a  building 
contract,  which  provided  that  he  was  to  rur>> 
ni^  all  materials,  It  was  held  that  a  failure 
to  pay  for  audi  materials,  wherry  a  me- 
chanics' lloi  was  filed  on  tiie  building  and 
lot,  was  a  breadt  of  the  condition  of  the 
bond,  and  rendered  the  builder  and  his  sure- 
ties Uable  thereon.  This  case  was  dted  with 
approval  In  IVlend  r.  Balston.  35  WaiOi.  4S4, 
77  Pnc.  794.  To  the  same  efCect  Is  Olosson 
T.  BUlman,  161  Ind.  610,  69  B.  449.  In 
that  case  the  ccmtract  was  to  furnish  all  ma- 
terials and  to  buUd  and  construct  a  teal- 
dencfc  The  bond  was  to  construct  and  com- 
plete according  to  contract  and  within  a 
time  limit  The  court  held  that  the  provi- 
sions of  the  bond  to  construct  and  complete 
according  to  contract  required  the  contractor 
to  furnish  and  pay  for  the  necessary  materi- 
als so  as  to  deliver  them  free  of  lien.  The 
court  added:  "To  bold.  In  the  face  of  the 
bond  and  contract,  that  the  construction  and 
completion  of  the  building  in  accordance 
with  the  plans  and  specifications  was  a  com- 
pliance with  the  bond,  although  the  owner 
would  be  compelled  to  pay  out  large  sums  in 
excess  of  the  amount  stipulated  In  the  con- 
tract to  discharge  liens  for  the  purchase 
price  of  materials,  would  be  to  keep  the 
word  of  promUe  to  the  ear,  but  to  break  it 
to  the  hope."  The  same  doctrine  is  sus- 
tained in  McBae  v.  University  of  the  South 
(Tenn.  CIl  App.)  52  8.  W.  463,  where  It  was 
decided  that  although  the  bond  was  silent  as 
to  liens,  and  provided  for  forfeiture  merely 
in  case  all  the  requirements  of  the  contract 
were  not  carried  out,  nevertheless  it  was  to 
be  construed  as  an  Indenmtty  bond  protect- 
ing the  obligee  against  claims  for  labor  and 
materials  furnished. 

And  again,  bk  Crowley  t.  U.  S.  Fidelity  & 


Guaranty  Co.,  29  Wash.  268,  69  Pac.  7S4, 
where  it  was  contended,  under  a  bond  with 
the  same  conditions  as  here,  that  an  amount 
received  by  lien  claimants  should  not  be  al- 
lowed, because  the  terms  of  the  bond  did  not 
contemplate  such  damages.  It  was  held  that 
a  bond  providing  that  the  contractor  should 
perform  hts  contract — ^whlch  required  him  to 
furnish  materials  and  labor — should  be  con- 
strued to  obligate  him  to  pay  for  them,  not 
simply  to  supply  them.  Ttae  court  said: 
"^his  is  the  only  reasonable  doctrine  tnm 
such  an  agreement  If  the  ocmtractor  fnr^ 
nished  materials  under  the  contract,  for 
whldi  he  did  not  pay  and  on  account  of 
which  liens  were  filed,  it  became  the  duty  of 
the  contractor,  or  In  detault  thereof  the 
surety,  to  pay  these  liens;  and  neglecting  to 
do  so  and  thereby  causing  damage  to  the  r»* 
spondent  he  can  recover."  To  the  same 
point  is  Wheeler  Osgood  v.  Everett  Land  Co., 
14  Wash.  630,  45  Pac.  316,  where  It  was 
claimed  that  the  i^rovislon  In  the  bond  re- 
quiring the  contractor  to  fnmlsh  ttie  matol- 
al  did  not  mean  that  he  was  to  pay  tor  It; 
but  the  court  rejected  this  cmtention.  tt 
wlU  thus  be  seeo  that  Boas  r,  Maloney,  upm 
wbidli  appelant  rellea,  has  not  met  with  ap- 
proval in  otho:  Jurisdictions ;  nor  has  it  been 
followed  by  our  Supreme  GOnrL  The  cass 
was  decided  upon  the  strict  doctrine  Uiat 
sureties  are  never  bound  b^ond  the  strict 
lettw  of  their  contract,  and  ttiat  tilalms 
against  them  are  strlctlsalmi  Juris. 

[4]  Section  2837  of  the  OvU  Code  pro- 
vides that  In  Interpretli^  the  terms  of  a  ooih 
tract  of  suretyship  the  same  roles  are  to  be 
observed  as  in  the  case  of  othv  cimtracts. 
As  was  said  by  Mr.  Justice  Lorlgan  In  gather 
Banking  Ga  v.  Brlggs  Oo..  138  OaL  724,  72 
Pac.  352:  "While  It  Is  true  that  a  surety 
cannot  be  held  beyond  the  express  terms  of 
his  contract  yet  to  interpreting  the  terms  of 
a  contract  of  suretyship  the  same  rules  arc 
to  be  observed  as  in  the  case  of  other  con- 
tracts. Such  construction  does  not  meao 
that  words  are  to  be  distorted  out  of  their 
natural  meaning,  or  that  by  an  Implication 
something  can  be  read  Into  the  contract  tjiat 
it  will  not  reasonably  bear;  but  It  means 
that  the  contract  shall  be  fairly  construed 
with  a  view  to  effect  the  object  for  which  It 
was  given,  and  to  accomplish  the  purpose 
for  willed  it  was  designed.  The  old  rule  of 
strictlsslml  Juris  applies  only  to  the  extent 
that  no  implication  shall  be  indulged  In  to 
Impose  a  burden  not  clearly  Inferable  from 
the  language  of  the  contract  but  does  not 
apply  so  as  to  hold  that  a  contract)  shall  not 
be  reasonably  Interpreted  as  other  contracts 
are."  See,  also,  to  the  same  ^ect  Pratfr 
Matthews,  24  Hun  (N.  T.)  387. 

The  obligation  of  the  surety  here  was  that 
the  contractor  should  faithfully  perform  the 
conditions  of  his  contract  and  this  he  did 
not  do.  The  case  of  Bossell  v.  Boas,  1S7 
OO.  174,  106  Fa&  088,  bkvolved  a  bond  oon- 
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dltloDed  u  hen  for  tbe  feltbfal  performance 
of  a  contract  In  that  case  Russell  contract- 
ed wltb  Rose  to  build  a  ressel,  and  a  surety 
company  executed  a  bond,  as  here,  for  the 
faithful  performance  of  the  contract  An  ex- 
amination of  tbe  record  on  appeal  In  that 
case  will  disclose  that  there  was  no  provi- 
sion made  for  the  payment  of  liens  in  the 
contract  or  bond.  The  contractor  abandoned 
bis  contract;  and  Mr.  Justice  Melrln,  speak- 
ing for  the  court  In  affirming  the  Judgment 
of  Judge  SIoss,  before  whom  the  case  was 
tried,  held  the  surety  company  to  be  liable 
for  the  amouDt  of  the  bond.  We  are  thus  of 
the  opinion  that  the  case  of  Boas  t.  Maloney 
does  not  lay  down  the  prevailing  doctrine  in 
this  state. 

It  is  further  claimed  by  appellant  that  the 
recprd  does  not  sbow  by  competent  evidence 
that  auy  of  the  cUima  for  labor  or  material 
satisfied  by  the  owner  were  valid,  or  that 
any  of  the  labor  or  material  alleged  to  be 
represented  by  those  claims  were  furnished 
to  be  used,  or  were  used.  In  the  erection  of 
the  building,  and  that  the  only  evidence  pre- 
sented In  regard  to  the  same  was  hearsay 
and  inadmissible.  An  examination  of  the 
ncord  does  not  snpport  this  contention. 
Plaintur  testified  without  objection  as  to  the 
tiivestigatlon  of  each  of  the  claims,  and  was 
examined  by  the  coart  as  to  whether  or  not 
t3i«  materials  were  used  In  the  building. 

The  further  otdecUon  is  made  that  the 
erldenoe  fUla  to  disclose  proof  of  the  re&- 
aonable  cost  of  completion.  There  is  ample 
evidence  to  sappart  tbla  finding,  as  alee  the 
finding  as  to  the  damages  of  ¥380  for  tbe  de- 
lay in  tbe  comiAetlon  of  the  building. 

[I]  There  is,  howevw,  a  discrepancy  be- 
tweea  the  computation  (tf  respondoit's  claim 
and  the  JodgmoDt  TbB  items  going  to  make 
up  the  cost  of  tbe  comiAetlon  of  tbe  build- 
ing Bpseat  to  be  I907J1A,  vrtiile  tbe  Judgment 
was  fbr  ^21.8C^  a  dUTeroiOB  of  f  14.67.  This 
Bum  deducted  from  fl^l.8(^  the  toll  amount 
of  the  Judgment,  leavea  tbe  sum  of  91,287.18. 
It  is  not  neceasary  to  revene  tbe  Judgment 
or  wder  for  tbla  reason,  as  the  wror  may  be 
corrected  by  a  modification  of  the  Judgment 
McCk>nttelI  t.  Water  Co.,  148  CaL  60,  8S  Pac. 
929.  8  JU.  B.  A.  (N.  S.)  1171 ;  Klokke  T.  Ra- 
phael. 8  Oal.  A{^  l>  06  Pac.  802. 

It  is  therefore  ordered  Uuit  the  Judgment 
be  modified  by  dedoctli^  from  tbe  amount 
thereof  tbe  nun  of  114.67,  and  -with  this 
modification  fbe  Judgment  and  order  deny- 
ing a  new  trial  are  affirmed. 

We  concur:  IfBNMON,  P.  J.;  HAIl^  X 


CAIliAN  V.  EMPIRE  STATE  SUBETFT  GO. 

et  at   (a  F.  6,444.) 
(Supreme  Court  of  GaUfornia.   Feb.  1,  1013.) 

In  Bank.  Appeal  from  Snpertor  Court, 
City  and  Oonnty  of  San  Francisco;  James 
M.  Troutt,  Judg& 


Action  by  B.  J.  Callan  against  the  Empire 
State  Surety  Company  and  others.  Judg- 
ment for  plaintiff  In  the  District  Court  of 
Appeal  (129  Pac.  978),  and  defendant  named 
petitions  for  bearing  in  tbe  Supreme  Court 
PeUtlm  denied. 

George  F.  Hatton  and  Hartley  F.  Peart, 
both  of  San  Francisco,  for  aiveUant.  Wil- 
liam 8.  Downing,  of  San  Frandeco,  for  re- 
spntdoit 

PBB  OUBIAM.  The  petition  for  bearing 
in  the  Supreme  Gonrt  is  denied  and  we 
agree  with  the  reasoning  of  the  District 
Court  of  Appeal,  to  the  effect  tliat  Boas  v. 
Haloney,  138  CaL  106,  70  Pac  1004,  la  no 
longer  to  be  r^rded  as  authority. 


BOHN  V.  BOHN.    (L.  A.  2,748.) 
(Supreme  Court  of  Califonua.  Jan.  18, 1818.) 

1.  VsNun  (I  82*)— Waives  of  OBracnoir. 

AlthouKD,  under  tbe  express  proviBlons  of 
Code  CiT.  Proc.  i  890,  a  defendant  has  an  ab- 
solute right  to  have  an  action  In  claim  and 
delivery  tried  in  tbe  oounty  In  which  he  re- 
sided at  the  commencement  of  the  action,  tfais 
right  is  waived,  unleas  asserted  in  tbe  proper 
maoner. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  li  47-50;  Dec  Dig.  |  32.*] 

2.  Vbnub  (I  58*)— Chanob— Pbocbdubb. 

Altbougb  Code  Civ.  Proc.  %  396.  requires 
a  defendant  desiring  a  change  of  venue  to  the 
proper  county  to  file  an  affidavit  of  merits  and 
a  demand  in  writing  for  the  change,  tbe  filing 
of  the  demand  and  affidavit  does  not  in  Itseu 
change  the  place  of  trial*  a  motion  being  nec- 
essary under  section  897,  providing  that  the 
court  may,  on  motion,  change  the  place  of  trial, 
when  the  county  designated  is  not  the  proper 
county. 

[Ed.  Note.— For  other  cases,  see  Tenne,  Coit 
Dig.  H  88-80;  Dec  Dig.  |  68.*] 

3.  Venus  (i  68*)— OHAiion— Nones  of  Mo- 
tion. 

A  motion  to  change  the  place  of  trial  of 
an  action  In  claim  and  delivery  to  the  coonty 
where  defendant  resided  at  the  commencement 
of  the  action  must  be  Mi  notice  to  the  adverse 

party. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  f$  104r-108;  Dec  Dig.  |  68.*] 

4.  VENtTB  (f  63*)— Ghanob— Notice  of  Mo- 
tion—Sufticibnct. 

Under  Code  Civ.  Proc.  |  1010,  providing 
that  notice  must  be  in  writing,  and  that  notice 
of  a  moti<m,  other  than  for  a  new  trial,  must 
state  when  ai^  the  grounds  upon  whldi  it  will 
be  made,  a  formal  motion  for  change  of  venue, 
served  on  the  attorneys  for  the  adverse  part^, 
is  insufficient  as  a  notice  of  motion,  where  it 
does  not  state  when  tiie  motion  will  be  brought 
on  for  bearing,  although  the  court  has  desig- 
nated certain  days  for  the  hearing  of  motions. 

[Ed.  Note^For  other  cases,  see  Venue,  Cent 
Dig.  H  104-108;  Dec.  Dig.  |  63.*] 

6.  CouBTS  (I  91*)— Ruixs  or  Decision— De- 
cisions OF  Intervedjatb  Coubt. 

The  Supreme  Court,  bj  refusing  to  trans- 
fer a  cause  from  the  District  Court  of  Appeal 
for  bearing  and  determination,  does  not  adopt 
the  oidnion  of  the  Court  of  Appeal,  so  as  to 
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fin  rach  oj^nioB  (^«  anUioiitatlTe  effect  of  a 
Sapreme  Gmirt  dtcMoii. 

[Ed.  Note.— For  other  caaea.  tee  Courts,  Cent 
Dig.  K  818,  S2S.  S26;  Dec.  Sir.  S  91.*] 

6.  GoDBTs  (i  90*)— Bulbs  or  Droisxov— Pu> 
viotTs  Decisions  as  Pbbckdbntb. 

An  order  properly  made  will  be  affirmed, 
even  thotvh  the  court  haa,  in  another  caae,  re- 
verted an  (Oder  idmilar  in  all  reapeeta. 

[Bd.  Note.— For  other  eaaaa,  aw  Conrta.  Cent 
DSg.  H  818-821,  861;  Dec.  Dif.  $  Oa*] 

7.  Honovs  (I  28*)— Nonos— Waitee. 

While  the  want  of  proper  notice  of  a  mo- 
tion ia  waived,  where  the  opposing  partr  ap- 
pears and  contests  the  motion  on  the  merits, 
the  opposing  par^  does  not  waive  want  of  no- 
tice by  merely  appearing  for  that  purpose  and 
objecting  to  consideration  of  the  motion  be- 
cause of  the  insuffideDt  notice. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  I  20;  Dec  Dig.  |  23.«] 

8.  AITXAL  AND  Bbbob  ({  882*)— BsviBW- In- 
VZTKD  SUBOB. 

Where  defendant  persisted  in  presenting 
his  motion  for  a  change  of  venue  in  the  face 
of  plaintiff's  objection  to  its  consideration  for 
want  of  notice,  he  cannot  complain  because 
the  eoort  deaied  Uia  motion,  instead  of  de- 
ferring aetkn  to  enable  Um  to  give  the  proper 
noti(!e. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Gent  Dig.  H  8691-8610;  Dec.  Dig.  { 
88!^*] 

In  Bank.  Appeal  from  Superior  Court, 
Orange  Oonnty ;  Z.  B.  West,  Judga. 

Action  by  Samuel  Bohn  against  J(dui  Ia 
Bolin.  From  a  Judgment  for  plalntlfl,  and 
from  an  order  denying  a  change  of  venue, 
defendai^  appeals.  Affirmed. 

Winslow  P.  Hyatl^  of  Los  Angeles,  for  ap- 
pellant Willlams  &  Rotan.  of  Santa  Ana, 
for  leoNrndent 

SLOSS,  J.  A  bearing  in  bank  was  ordered 
after  Judgment  in  department  Upon  the 
former  submission,  the  following  opinion, 
prepared  by  Lorigan,  J.,  was  Sled: 

"TUs  action  is  in  claim  and  delivery,  and 
was  brought  in  the  superior  court  of  Orange 
county. 

"Defendant,  being  served,  filed  a  demurrer 
to  the  complaint  on  April  22,  1910,  and  on 
the  same  day  filed  and  served,  on  the  attor- 
neys for  plaintiff,  an  aflSdavlt  of  merits,  and 
a  demand  that  tbe  action  be  transferred  for 
trial  to  the  supolor  court  of  Los  Angeles 
county,  on  the  ground  that,  at  the  time  of  tbe 
commencement  of  the  action,  defendant  was 
a  resident  of  the  dty  and  county  of  Los 
Angeles.  At  the  same  time  be  filed  and  serv- 
ed tbe  following  motion,  entitled  in  the  court 
and  cause:  'Now  comes  •  •  •  tbe  de- 
fendant •  •  •  and  moves  this  honorable 
court  to  transfer  the  above-«itltled  action 
*  *  *  to  tbe  superior  court  of  Los  Angeles 
county,  npon  tlie  ground  [setting  it  forth  as 
above].  Said  motion  will  be  based  on  the 
pleadings  and  papers  on  file  herein,  and  the 
affidavit  and  demand  of  the  defendant  here- 
with served  and  filed.' 

"On  the  filing  of  these  papers,  tbe  clerk  of 


tbe  court  placed  said  motion  on  the  regular 
law  and  motion  calendar  of  said  court  for 
Friday,  April  29, 1910.  On  that  date  defend- 
ant presented  his  motion  for  transfer  of  the 
cause,  and  plalntifi:  objected  to  the  granting 
thereof  on  the  ground  tliat  tbe  notice  of  mo- 
tion was  insufficient  In  that  no  time  of  hear- 
ing was  designated  in  said  notice  of  motion, 
and  on  the  further  ground  that  no  suffidoit 
service  of  notice  of  motion  had  been  given. 
In  support  of  tbe  last  ground,  an  affidavit  of 
one  of  tbe  attorneys  for  plalntlfl  was  filed, 
showing  that,  when  service  of  the  above 
papers  were  made  on  which  the  motion  for 
a  transfw  was  based,  the  attorneys  for 
plaintiff  and  the  attorney  for  defendant  re- 
sided and  had  their  offices  In  Orange  and 
Los  Angeles  counties,  cespectlvely. 

"The  court  beard  said  motion,  the  at>ove 
papers  and  no  others  being  used  on  tbe  hear- 
ing thereof,  and  then  and  there  entered  an 
order  denying  said  motion  for  a  transfer  of 
said  cause,  to  which  ruling  and  order  tbe  de- 
fendant excepted. 

"SubsequenUy  the  demurrer  to  tbe  com- 
plaint was  sustained,  and  plaintiff  filed  an 
amended  complaint  Tb6  time  stipulated 
within  which  defendant  might  answer  hav- 
ing expired,  and  no  answer  being  filed,  bis 
default  was  entved  and  Judgnumt  glvea  for 
plaintiff  for  the  recovery  of  tbe  property  or 
Its  value  and  damages.  Demandant  wpeala 
from  tbe  Judgment;  tbe  appeal  being  baaed 
Ob  tbe  Judgment  nil,  accompanied  by  a  Mil 
of  ttic^itlons,  under  wbkb  (and  tills  Is  the 
only  question  {wesented)  tbe  vaUdlty  of  tbe 
order  denying  the  motion  for  transfer  of  the 
cause  Is  attacked. 

"Several  sections  of  the  Code  of  OItU  Pio> 
cedure  are  to  be  cnuidered  in  determining 
tihls  auestton.  Section  395  tbereof  provides, 
as  to  acttons  of  tbe  character  brought  here, 
that  'ibe  action  must  be  tried  In  the  county 
In  wbldi  the  defoidantB,  or  some  of  them, 
reside  at  tbe  commencement  of  tbe  action.* 
Section  898  provides  that  if  the  county  In 
which  the  action  Is  commenced  is  not  the 
proper  county  for  the  trial  thereof,  the  ac- 
tion may,  notwithstanding,  be  tried  therein, 
unless  defendant  at  the  time  he  answers  or 
demurs,  ffiea  an  affidavit  of  merits,  and  de- 
mands, in  writing,  that  tbe  trial  be  had  In 
the  proper  county.' 

"The  claim  of  appellant  is  that  under  the 
first  section  referred  to,  an  absolute  right 
is  given  a  defendant  to  have  the  action 
brought  against  bim  tried  in  the  county 
where  he  resided  when  it  w&b  commenced, 
and  that,  under  section  396,  all  that  Is  neces- 
sary to  be  done  by  a  defendant  to  secure  that 
right  is  to  serve  and  file  the  affidavit  and 
demand  that  tbe  trial  be  had  in  the  proper 
county,  as  provided  in  tbe  section;  tbat  no 
motion  as  such,  or  notice  of  motion,  Is  neces- 
sary or  provided  for ;  that  the  demand  is  all 
the  notice  tbat  is  required  to  bring  it  on  for 
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hearing,  where  the  court  has  eatabUabed  reg- 
ular law  and  motion  days,  as  was  the  case 
In  Orange  coanty.  We  state  these  points  ae 
appellant  makes  them. 

[1,  2]  "Undoubtedly,  as  be  claims,  a  defend- 
ant has  the  absolnte  right  to  have  the  action 
brought  against  hinii  tried  in  the  county 
where  he  resided  at  the  time  It  was  brought 
But  this  pertains  to  the  right,  not  to  the 
remedy  by  which  it  may  be  secured.  While 
an  absolnte  right,  if  it  la  Insisted  on.  It  Is 
one  which  a  defendant  may  waive,  and  which 
he  does  waive,  unless  he  follows  the  pro- 
cedure provided  for  asserting  It  This  pro- 
cedure, however,  is  not  regulated  solely  by 
section  396,  but  by  section  397,  also,  which 
provides,  among  other  things,  that:  The 
court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases:  (1)  When  the 
county  designated  in  the  complaint  is  not  the 
proper  county.'  Under  the  position  which 
appellant  takes,  he  necessarily  denies,  and 
consistently  so,  the  ai^llcatlon  of  this  latter 
section,  contending  that  his  rights  are  to  be 
measured  by  the  terms  of  section  396  alonft 
But  It  Is  quite  obvious,  on  a  little  reflection, 
that  this  cannot  be  so.  Our  attention  has 
not  been  called  by  counsel  on  either  side  to 
any  decision  directly  involving  this  point 
Our  own  research  discloses  numbers  of  de- 
cisions on  appeal  where  the  validity  of  or- 
den  granting  or  refusing  a  transfer  were  in- 
volved; but  the  point  considered  was  gen- 
erally the  sufficiency  of  the  demand  or  afflr 
davit  of  merits,  a  motion  and  notice  of  hear- 
ing thereof  being  given,  as  is  the  practice. 
That  this  is  the  proper  and  required  pro- 
cedure^ we  think  quite  plain. 

"The  demand  and  aflEtdavlt  which  are  re- 
quired to  be  filed  under  section  396  are  not 
addressed  to  the  court,  nor  do  tbey  of  them- 
selves, by  virtue  of  such  filing,  call  for  or  re- 
quire any  actitm  by  the  court  They  advise 
the  plalntlft  that  the  right  of  transfer  shall 
be  hislBted  on,  and  their  service  and  filing 
are  the  initial  steps  required  to  be  taken  as 
betwe^  the  parties  to  secure  that  transfer. 
The  filing  of  the  donand  and  atfidavlt  do  not 
operate  Ipso  f&cto  to  change  the  place  of 
trial.  Th^  have  no  such  force.  The  <ibange 
can  only  be  effected  through  an  order  of  the 
court,  after  its  judicial  action  haa  been  In- 
Tfdrad  hy  bringing  tbe  matter  on  for  hearing, 
where  Uie  rl^t  of  Uie  defendant  to  the  trans- 
fer can  be  contested  by  the  plalntltF.  The 
court  murt  be  applied  to  for  an  order  of 
transfer.  Sneh  application  is  a  motion  (sec- 
tion 1008,  Oode  OiT.  Proa) ;  and  under  sec- 
tim  807,  supra,  a  motion  for  the  change 
nmat  be  made,  In  addAloo  to  the  demand  and 
aflldavlt,  as  one  of  the  necessary  stepe  in 
the  procednre  to  oibtaJn  the  order  of  transfer. 

[S]  ''Having  determined  that  a  motion  is 
necessary,  we  now  come  to  the  question  of 
notice  and  its  character.  It  Is,  of  course,  be- 
yond question  that,  where  a  motion  Is  re- 
quired to  be  made  for  an  order  in  a  cause 


whereby  the  right  of  an  adverse  litigant  may 
be  affected,  it  must  be  upon  notice  to  such 
party. 

[4]  "Now  as  to  the  character  of  the  notice 
necessary  to  be  given  to  authorize  a  court  to 
entertain  a  motion.  This  Is  clearly  shown 
by  section  1010,  Code  of  Civil  Procedure^  as 
follows:  'Notices  must  be  In  writing,  and  the' 
notice  of  a  motion,  other  than  for  a  new 
trial,  must  state  when,  and  the  grounds  upon 
whldi  it  will  be  made,  and  the  papers.  If 
any,  upon  which  it  Is  to  be  based.' 

"In  the  present  matter,  If  the  formal  mo- 
tion which  appellant  served  on  the  attorneys 
for  plaintiff  be  treated  as  a  notice  of  mo- 
tion, It  was  radically  defective,  as  such,  in 
the  very  essential  particular  that  it  did  not 
state  any  time  when  the  motion  would  be 
made  or  brought  on  for  hearing,  and  for  that 
reason  the  motion  for  a  change  $1  the  xdace 
of  trial  was  properly  dmled. 

"In  this  view,  we  do  not  deem  it  necessary 
to  consider  the  objection  urged  by  respondent 
at  the  hearing  below,  and  insisted  on  here, 
of  insuffld^cy  of  service  of  the  notice  to 
warrant  a  hearing  on  the  day  when  appel- 
lant presented  his  notice.  Nor  Is  it  neces- 
sary to  particularly  discuss  the  claim  made 
by  appellant,  based  on  the  existence  of  the 
rule  of  the  superior  court  of  Orange  county 
respecting  law  and  motion  days.  Rules  of 
court  have  usually  to  do  with  the  conduct 
and  orderly  dispatch  of  the  business  of  the 
court  and  cannot  control  or  be  substituted 
for  statutory  provisions  as  to  procedure. 
The  rule  relied  on  by  appellant  simply  pro- 
vides when  the  court  will  take  up,  for  con- 
sideration, motions  of  the  contemplated  pres- 
entation of  which  proper  notice  has  been 
given.  It  could  not,  and  of  course  does  not, 
pret^d  to  dispense  with  the  notice  which  the 
Code  dedares  shall  be  given  to  authorlxe  it 
to  hear  a  motion. 

"Appellant  suggests  that,  as  the  provlaiais 
of  section  396  are  remedial,  a  liberal  con- 
struction In  fitvor  of  the  remedy  should  pre- 
vail. It  would,  if  there  was  any  room  for 
such  a  construction,  but  there  is  not  The 
rule  of  liberal  construction  may  not  be  ap- 
plied to  excuse  a  failure  to  adopt  the  rules 
of  necessary  iffocedure  under  which  alone 
the  remedy  may  be  invoked. 

"The  judgnunt  and  order  appealed  fftun 
are  affirmed." 

[I,  •]  Our  further  examination  of  the  case 
has  led  us  te  the  conclusion  that  the  depart- 
ment opinion  was  correct  The  principal  rea- 
son for  granting  a  hearing  in  bank  was  that, 
in  a  case  betwem  the  same  parties,  present- 
ing precisely  the  same  issues  at  fact  and 
law,  the  District  Court  of  Appeal  for  the 
Second  appellate  district  had  reversed  an  or- 
der like  the  one  here  aiveated  fn>m,  and  that 
a  petition  to  have  the  appeal  tranafored  to 
this  court  for  hearing  and  determination  had 
been  denied.  Bohn  v.  Bohn.  10  GU.  App,  170, 
lie  Fia  608.  It  Is^  of  ooursflk  much  ts  be 
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regretted  that  <vi>08lte  mllngs  ahonld  be 
made  In  two  cases  whidi  pres^  Identical 
qnestioiu.  Bat  an  order  by  tbls  court,  re- 
fusing to  transfer  a  cause  after  Jndgm^t  In 
tbe  District  Ckmrt  of  Appeal,  does  not  adopt 
the  d^nlon  of  the  appellate  court  so  as  to 
give  it,  In  this  court,  Uie  autboritattve  effect 
wblch  one  ct  our  own  dedsions  would  have. 
Being  now  convinced  tbat  tbe  order  appeal- 
ed from  should  be  affirmed,  we  must  so  de- 
clare, even  tbougb  this  view  necessarily  in- 
Tolves  the  conclusion  that  the  earlier  ap- 
peal should  bave  been  transferred  to  this 
court,  and  thereupon  disposed  of  by  a  judg- 
meot  differing  from  tbat  rendered  In  the  Dis- 
trict Court  of  AppeaL  Indeed,  bellevlDg,  as 
we  do,  that  the  order  now  under  review  was 
properly  made,  it  would  be  our  duty  to  affirm 
it,  even  if  this  court  had  Itself,  In  anotlier 
case,  reversed  an  order  similar  In  all  re- 
spects. 

17]  One  or  two  further  observations  con- 
cerning the  dlaposltlon  of  the  former  appeal 
may  properly  be  made.  The  Justices  of  the 
District  Court  of  Appeal  did  not  agree  upon 
the  reasons  for  reveralng  the  order  appealed 
from.  Two  of  them  based  their  conclusion 
upon  the  ground  that  a  written  notice  of  in- 
tention to  move  is  not  required  in  the  case  of 
an  application  to  change  the  place  of  trial  to 
the  proper  county.  This  position  Is,  we  think, 
fully  met  In  the  foregoing  department  opin- 
ion. The  third  justice  held  that  the  conduct 
of  plaintiffs  counsel  In  appearing  to  oppose 
the  granting  of  the  application  was  a  waiver 
of  notice.  There  are  several  decisions  to  the 
effect  that  want  of  proper  notice  of  a  motion 
is  waived  where  the  opposing  party  appears 
and  contests  the  motion.  McLeran  v.  Shartz- 
er,  5  Cal.  70,  63  Am.  Dec.  84;  Beynolds  v. 
Harris,  14  Cal.  667,  76  Am.  Dec.  459;  Acock 
V.  Halsey,  90  Cal.  215,  27  Pac.  193 ;  Herman 
V.  Santee,  103  Cal.  519,  37  Pac.  609,  42  Am. 
St  Hep.  145.  "Where  the  object  of  notice 
Vas  accomplished,"  said  the  court  in  Mc- 
Leran V.  Shartzer,  supra,  "it  Is  immaterial 
whether  there  was  notice  or  not."  But,  In  all 
the  cases  in  which  this  rule  was  applied,  the 
party  entitled  to  notice  had  appeared  and 
contested  the  motion  on  the  merits.  His  po- 
sition was  analogous  to  that  of  a  defendant 
who,  althongh  not  regularly  served  with  sum- 
mons, flies  an  answer,  or  does  any  other  act 
amounting  to  a  general  appearance.  Under 
such  circumstances,  any  defect  in  the  serv- 
ice of  process  Is  waived.  Here,  however,  the 
plaintiff  made  no  opposition  to  the  motion. 


RBFOBTBB  (OaL 

except  to  object  to  Its  considuatton  npon  tbe 
ground  of  the  insufficiency  of  notice  Tbe 
affidavit  presraited  by  him  bad  rtferoioe  to 
tills  objection  alone.  His  attttude  Is  to  be 
compared  to  that  of  a  defendant  appearing 
specially  to  question  tbe  court's  Juziadictlon 
of  his  person.  It  is  difficult  to  sea  how  a  de> 
fendant  can  be  lield  to  bare  waived  a  valid 
objection,  when  he  has  done  no  more  tlian 
to  insist  upon  It  in  the  tmly  manner  tbat  Is 
open  to  htm.  Whwe  tlie  appearance  in  oih 
position  to  a  motion  is  for  this  limited  por^ 
pose,  it  does  not  constitute  a  walvn.  28 
Cyc.  8;  Curtis  t.  Walling  2  Idaho  (Hash.) 
416,  IS  Pac  64;  Wood  v.  Grltchfleld,  1  DowL 
687. 

[t]  It  is  suggested  that,  if  suffidoit  notice 
had  not  been  given,  the  court  below  should 
not  bave  denied  the  application  for  change  of 
venue,  but  should  have  deferred  action  to 
enable  the  defendant  to  give  a  proper  notice. 
This  would,  no  doubt,  have  been  a  proper 
course,  if  the  defendant  had  requested  IL 
But,  Instead  of  so  requesting,  he  persisted,  in 
the  face  of  the  objection  of  want  of  notice^ 
In  presenting  his  motion.  No  doubt  he  th&i 
cook  the  position  which  he  now  advances* 
viz.,  that  no  notice  was  required.  Under 
these  conditions,  he  cannot  claim  that  the 
court  erred  In  jtasslng  upon  tbe  motion  which 
he  had  thus  pressed  upon  it  for  determina- 
tion. It  may  be,  too,  that  a  denial  of  the 
motion  for  want  of  notice  would  not  be  a 
bar  to  a  subsequent  motion  upon  proper  no- 
tice. But  the  question  of  defendaiU's  right, 
if  seasonably  asserted,  to  renew  his  motion 
is  not  Involved  here. 

Tbe  department  opinion  states  that  the  ap- 
peal Is  from  the  Judgment.  It  omits  to  men- 
tion, except  Inferentlally,  that  there  Is  also 
an  appeal  from  the  order  denying  a  change 
of  place  of  trial.  Since  the  latter  order  la  it- 
self appealable  (Code  Civ.  Proc.  |  939),  Its 
correctness  cannot  be  reviewed  on  the  ap- 
peal from  the  Judgment  Code  Civ.  Proc. 
I  956.  l/nder  the  views  herein  expressed, 
both  the  Judgment  and  the  order  wUl  have  to 
be  affirmed,  the  former  because  the  points 
raised  cannot  be  considered  on  appeal  from 
the  Judgment,  the  lattw  because  tbtfre  Is  no 
merit  In  said  points. 

Tbe  Judgment  and  tbe  order  appealed  from 
are  affirmed. 

We  concur:  ANOELIXXm,  J.;  SHAW, 
J.;  LORIOAN,  J.;  MSLYIN,  J.i  HEN- 
SHAW,  J. 
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aBRIEN  T.  NELSON  et  aL  (S.  F.  6,119.) 
(Supreme  Coart  of  California.    Jan.  21,  1913. 
Beheariiv  Denied  Feb.  20,  191S.) 

X.  DXBOUTOBB  AND  ADICIHIBTHATOBSJI  20*)— 
PKOCKBDIHGB  VOB  ASVOUmaST^TlXLK  OP 

PsocuKDnre. 

On  an  aM>eal  from  an  order  Aenyiog  a  new 
trial  of  an  application  for  letters  of  adminis- 
tration, the  title  of  the  cause  should  be  "In 
the  Matter  of  the  Estate  vi  N.  Deceaaed,"  and 
not  "O.  [the  petitioBer]  t.  N.  [the  contestant] ." 

[Ed.  Note.— Fvr  other  cases,  see  Executors 
and  AdminiBtrators,  Cent  Dig.  H  88-106;  Dec. 
Dig.  fi  20.*3 

2.  BXE01TT0B8  AND  ADJCnnSTBAtOBS  (}  23*)— 

AppozHnaiiT  Arm  FinAi.  SEnuoanT  of 

PUOB  ADHrniSTBATIOir. 

After  final  settlement  of  an  estate,  the 
court  having  probate  jurisdiction  is  not  boand 
to,  and  should  not,  issue  further  letters  of  ad- 
ministration, nnleas  there  still  remains  prop- 
erty not  fully  disposed  of,  or  some  act  to  be 
done  relating  thereto  which  only  an  adminis- 
trator can  do,  especially  In  view  of  Code  CSv. 
Proc;  {  1698,  providing  that  the  settlement  of 
an  estate  shall  not  prevent  the  issuance  of 
fortber  letters,  if  other  property  be  discovered, 
or  If  good  cause  appear  therefor. 

[Ed.  Note. — For  other  cases,  see  Ejxecutors 
and  Administrators,  Gent  Dig.  ||  128-181;  Dec 
Dig.  §  23.*] 

8.  ESXXOUTOBS  AND  Aduinistbatobs  (8  315*)— 
Settuiuent  of  E8TATE~<;0NCLUSIVE?IES8. 
An  administration  proceeding,  or  tfae  de- 
cree of  final  settlement,  was  not  void  because 
the  court  erroneoasly  held  that  all  the  property 
was  community  property  and  distributed  it  to 
the  surviving  husband's  grantee ;  but  such  error 
shonld  have  neen  corrected  by  motion  for  a  new 
trial,  or  an  appeal,  and,  in  the  absence  of  sucb 
proceedings  for  a  review,  the  decree  was  final 
and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administraton,  Gent  D^.  f|  1298-1314; 
Dec.  Dig.  I  81&»] 

Department  1.  Appeal  from  Superior 
Court,  Santa  Clara  County;  P.  F.  Gosbey, 
Judge. 

Proceeding  by  P.  J.  O'Brien  against  C  O. 
Nelson  and  another  for  letters  of  adminis- 
tration on  the  estate  of  Annie  Nelstoi.  From 
an  order  denying  the  aj^Ucationt  ttie  peti- 
tioner appeals.  AfBrmed. 

J.  O.  Black,  df  San  Jose,  for  appellant 
A.  A.  Oaldwell,  of  San  Jose,  ft>r  respondoits. 

SHAW,  J.  [1]  We  give  tbe  title  as  above 
■et  fortJk,  because  it  so  appears  In  the  tran- 
script and  papers  filed  in  QUs  coort  The 
comet  title  of  tiie  cause  would  be :  **ln  tbe 
Matter  of  the  EMate  ot  Annie  Neleon,  De- 
ceased." The  appeal  is  takoi  from  an  order 
denying  ttie  app^lant's  motion  for  a  new 
trial  in  tha  matter  of  Us  aroUcatlon  for 
letters  of  admlnlstratiai  upon  the  estate  of 
■aid  Annie  Nelson.  Tlie  antlicatlon  was  con- 
tested tj  O,  O.  Nelson  and  Annie  Beardon, 
the  matter  was  duly  tried,  findings  were 
made  and  filed,  and  the  order  denying  said 
petltl<m  was  oiMoed  on  March  18,  Iftll. 

[1]  Annie  Nelson  died  intestate  on  Febm- 
■ry  19,  19ia   The  application  of  the  appe- 


lant for  lette^rs  of  administration  upon  her 
estate  was  filed  on  December  2,  1910.  The 
evidence  showed  that  there  had  been  a  pre- 
vious administration  of  the  estate,  that  the 
same  had  been  fully  completed  and  distribu- 
tion thereof  made,  and  that  tbe  decree  of 
distribution  had  become  final  at  the  time  of 
the  hearing  of  the  contest  Annie  Reardon 
was  appointed  administratrix  thereof  on 
March  19,  1910,  and  the  decree  of  distribu- 
tion was  made  on  September  80,  19ia  The 
proceedings  were  in  all  respects  regular.  It 
is  admitted  that  the  petition  upon  which 
she  was  appointed  contained  a  statement  of 
all  the  facts  necessary  to  confer  upon  the 
court  Jurisdiction  of  the  matter  of  the  ad- 
ministration of  the  estate  and  that  the  re- 
quired notices  were  duly  given.  It  is  not 
claimed  that  there  remains  any  estate  not 
administered.  Indeed,  the  property  describ- 
ed In  the  petition  of  the  appellant  as  the 
property  of  said  decedent  is  precisely  the 
same  as  that  described  in  the  former  peti- 
tion of  Annie  Reardon  and  in  the  said  decree 
of  distribution.  It  Is  well  established  that, 
after  final  settlement  of  an  estate,  the  court 
having  probate  jurisdiction  is  not  bound  to 
issue  further  letters  of  administration,  and 
should  not  do  so,  unless  there  still  remains 
property  of  the  estate  not  fully  disposed  of, 
or  some  act  to  be  done  relating  thereto  which 
only  an  administrator  can  do.  Murphy  v. 
Menard,  14  Tex.  67 ;  San  Roman  v.  Watson, 
54  Tex.  254 ;  Wtlcoxon  v.  Reese,  63  Md.  645 ; 
Myers  v.  Baltimore,  etc.,  Co.,  73  Md.  426, 
21  Atl.  58;  Grayson  v.  Weddle,  63  Mo.  539; 
Long  v.  Joplln,  etc.,  Co.,  68  Mo.  427 ;  Haven 
V.  Haven,  69  N.  H.  204,  39  AtL  972 ;  Glover 
V.  Hill,  85  Ala.  41,  4  South.  613.  This  Is  im. 
plied  by  section  1698  of  the  Code  of  CSvU 
Procedure,  providing  that  the  final  settle- 
ment of  an  estate,  as  provided  in  the  Code, 
shall  not  prevent  the  Issuance  of  farther 
letters  of  administratis  thereon,  if  other 
property  of  the  estate  be  discovered,  or  if 
good  cause  antears  therefkjr.  The  implica- 
tion Is  that  there  should  be  no  Issue  of 
sabeeqnoit  letters,  where  no  other  pRV>- 
erty  is  discovered,  and  no  good  cause  ap- 
pears therefor. 

[S]  The  appelant  claims  that  the  Conner 
administration  was  void  or  IneflFectDal,  be- 
cause of  Uie  fact  that  the  record  therein 
shows  that  the  court  declared  that  the  prop- 
erty as  to  which  adndniatratlon  was  had  was 
the  community  property  of  the  decedent  and 
O.  O.  Nelson,  her  surviving  husband,  and 
distributed  it  all  to  Annie  Beardon,  to  whom 
Nelscm  bad  conv^ed  sXl  his  title  and  interest 
therein.  This  dow  not  make  the  proceedings 
or  decree  void.  At  the  most  it  was  a  mere 
error,  a  mistake  Injurioos  to  the  pwacms  who 
would  have  Inhraited  the  property  from  An- 
nie Nels(m,  if  it  had  bem  her  separate  es- 
tate, and  which  ther  could  correct  only  by 
moving  for  a  new  trial,  or  by  taking  an  ap- 
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peal  from  nld  decree.  In  the  absence  of 
sncb  proceedings  for  a  review  of  that  de- 
cree, It  became  final  and  oonclnalve  upon  all 
belra,  l^tees,  and  derlaees.  Oode  GIt.  Froc. 
i  16681.  If,  aa  a  matter  of  fftct,  the  prop- 
erty did  belong  to  C.  O.  Nelson,  as  the  anr- 
TlTor  of  the  commnnlt;,  It  did  not  form  any 
part  of  the  estate  of  his  wife,  It  is  no  part 
of  that  estate  at  the  present  time,  and  no 
administration  of  her  estate  shoold  be  bad 
to  interfere  with  it  If  It  was  her  separate 
estate,  then,  as  before  stated,  the  distrlbntton 
of  It  to  the  grantee  of  Nelson  was  final  and 
conclnslTe,  and  no  farther  admtnlBtniti<m  of 
It  can  be  madfc 

We  do  not  deem  it  necessary  to  notice  the 
other  points  made  in  support  of  the  appeal. 
There  is  no  dispute  regarding  the  fiicts  above 
stated,  and  they  concludT^  sustain  the  de- 
cision of  the  court  below. 

The  order  is  affirmed. 

Weconcor:  ANOHLLOTTI,  J. ;  SliOSS.  J. 


BAUUANN  «t  aL  T.  KnSlAN  et  al.  (FISGH- 
EEi,  InterreBer).    <Sae.  2,0ia) 

(Supreme  Court  of  California.   Jan.  28,  1918.) 

1.  WCXXS  ft  68*)— CONTSACT  TO  DXTZSX. 

An  agreement  to  rear  and  educate,  in  a 
suitable  manner,  two  children  procured  from  an 
orphans'  borne,  and  to  treat  them  in  all  re- 
spects as  their  own,  was  not  an  agreement  to 
will  property  to  the  children;  no  legal  obliga- 
tion resting  on  any  parent  to  will  any  prop»ty 
to  any  chllo. 

[Ed.  Note^For  other  cases,  see  Willi,  Gent 
IHg.  II 164,  166;  Dec.  DUTl  Sa*] 

2.  Specific  Pkbfobmancc  (|  20*)— Gontbact 
10  Detisb— VAunrrr. 

To  warrant  specific  MiCorcement  of  a  con* 
tract  to  will  proper^,  the  ocmtraet  must  be  de^ 
inlte  and  certain,  and  also  Just  and  fair. 

[Ed.  Note— For  other  cases,  see  Specific  Per> 
(brmance,  Gent  Dig.  ||  00-S8,  00;  Dec.  Dig.  | 
2B.»] 

S.  SPEcinc  Pekpobuanoe  3  49*)— Oohtbaot 

TO  DKTISS— GONBIDBBATION. 

That  pUdntifEs.  who,  while  children,  were 
taken  from  an  orphans'  home  by  the  deceased, 
agreed  to  remain  with  her  for  an  indefinite 
time,  conducting  themselves  as  dutiful  children 
and  rendering  dutiful  services,  without  making 
any  sacrifice  of  present  or  prospective  advan- 
tage or  doing  more  than  It  was  their  duty  in 
return  for  tne  care  taken  of  them,  was  not 
such  a  sufficient  consideration  for  a  contract 
by  the  deceased  to  will  them  her  property  as  to 
warrant  a  court  of  equity  In  enforcing  such 
contract 

[Ed.  Note.— Fw  otbar  cases,  see  Snecifie  Fa- 
formance,  Gent  Dig.  ||  140-lSl;  Dec.  Dig.  | 
49.*] 

In  Bank.  Appeal  from  Superior  Gonrt, 
Teliama  Oonnty;  Jcdin  F.  ElUson,  Judgew 

Action  by  Mrs.  Minnie  Banmann  and  an- 
other against  F.  O.  Knalan  and  othm,  In 
wtildi  Lade  Fischer  intervened.  From  a 
jndpnent  that  plalntUEa  take  notbing,  they 
appeal.  Afilrmed. 


McCoy  ft  Oans,  of  Bed  BlnfT,  for  appellants. 
W.  P.  Johnson  and  W.  A.  Flab,  both  of  Bed 
Bloff,  for  re^tondoit  tntervenw.  John  J. 
Wells,  of  Bed  Bloff,  for  other  respondents. 

ANOBILLCXm,  J.  The  demorrers  of  the 
defendants  and  Intervener  to  plaintUte' 
amended  complaint,  on  the  ground  that  the 
same  does  not  state  facts  anfBdait  to  state 
a  cause  of  action,  having  beoi  sostalned 
without  leave  to  amend.  Judgment  was  given 
that  plaintiffs  take  notblog.  This  is  an  ap- 
peal by  plalntifrs  from  such  Judgmoat 

The  action  is  one  to  obtain  a  decree  declar- 
ing the  plalntifrB  to  be  the  owners  of,  and 
entitled  to  receive^  ail  the  property  of  one 
Christiane  W.  Fischen,  deceased,  aobject  to 
the  administration  of  her  estate  i>aiding  in 
the  superior  court  of  Tehama  county;  their 
claim  being  substantially  that  deceased  had 
contracted  to  leave  all  of  her  property  to 
them  when  she  died,  and  had  failed  to  do  so. 
The  defendants  are  helis  of  deceased,  and 
the  Intervener  Is  an  adopted  daughter.  The 
action  Is  thus  practically  one  against  the 
heirs  of  deceased  to  spedflcally  oiforce  an 
alleged  contract  of  deceased,  by  which  she 
agreed  to  make  a'  will  in  favor  of  plaintiffs. 

The  amended  complaint  substantially  al- 
leges as  follows:  On  September  2S,  188!£, 
deceased  and  her  husband,  H^man  A.  F.  W. 
Fischer,  ^ecuted  mutual  wills,  each  leaving 
to  the  other  all  of  his  or  her  property,  on 
October  8,  18^  each  executed  a  codicil  pro- 
viding that  no  part  of  his  or  ber  estate 
should  go  to  a  spedfled  adopted  daughter, 
and  reaffirming  the  will  In  aU  otb^  respects. 
Mr.  Fischer  died  November  29,  190S,  and 
under  his  will  all  of  the  property  of  ills  es- 
tate was  distrlbnted  to  Mrs.  Flsdier.  Hn. 
Fischer  died  December  28,  1910,  leaving  no 
lineal  descendant,  and  leaving  all  the  prop- 
erty aoqolred  from  ber  bosband's  estate  and 
other  property,  the  .same  being  of  the  value, 
after  tbe  payment  of  debts  and  taopaaae  of 
administration,  of  not  ocoeedlng  91^000. 
She  made  no  otbw  will  than  ttiat  above  re- 
ferred to,  and  this  win  has  bem  admitted  to 
probata  On  ^rll  9^  18B^  plalntilEB,  who 
were  in  no  way  related  to  eltber  of  tSa  VlacUr 
en,  were,  and  for  some  years  bad  been,  or- 
phan ddldrm,  and  were  Inmates  of  "the  Five 
Points  House  of  Indostiy"  of  the  city  of 
New  York,  state  of  New  York,  being  cared 
for  thereto.  Tta^  wen  reapectively  11  and 
14  years  of  aga  On  or  about  April  9,  1896. 
the  Fischers,  who  tiicn  lived  In  the  state  of 
Iowa,  took  them  from  said  institution  to 
tbeir  home.  PlalnttfliB  remained  with  the 
liladiers  at  tbdr  home  In  Iowa  until  Janth 
ary,  1901,  when  the  Fischers  moved  to  Oom- 
Ing,  Oat ;  the  idalntUb  acoonqianying  them. 
They  continued  to  live  wttb  One  FlsdiaB  in 
Galifomia  until  their  reapective  marriages. 
Plaintiff  Minnie  Banmann  was  married  In 
October,  190S,  and  plaintiff  Jennie  EMkason 
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was  married  In  S^vtmber,  1903.  Fnun  April 
9, 1886.  ontn  their  respective  marriages,  each 
bore  the  name  of  Fls<^er  as  her  family 
name,  and  during  the  whole  of  said  period 
each  treated  the  Fischers  as  her  lawful  par- 
ents, and  rendered  to  them  "dutiful  serTlce." 

At  the  time  the  Fischers  took  the  plaln- 
tXtts  from  said  Institution,  they  promised  and 
agreed  that  "they  would  take  said  plalntUTs 
to  their  borne  and  would  take  good  care  of 
.them,  and  would  rear  and  educate  them  In 
a  Bnltable  and  proper  manner,  and  that  they 
would  treat  them  In  all  respects  as  their 
own  children."  The  plaintiffs  were  then  be- 
ing w^l  cared  for  and  well  reared  and  edu- 
cated In  said  institution;  and.  If  the  Fischers 
had  not  taken  them,  they  would  have  con- 
tinued to  bare  been  well  cared  for  and  edu- 
cated therein,  or  placed  In  some  suitable 
family  for  such  care  and  education.  The  au- 
thorities of  said  Institution  would  not  hare 
permitted  the  Fischers  to  take  plainUffs,  if 
it  had  not  been  for  such  promises  and  agree- 
ments on  tbelr  part.  Such  promises  and 
agreements  were  made  by  the  Fischers  for 
the  purpose  of  securing  plaintiffs  from  said 
institution. 

On  divers  occasions,  while  plaintiffs  were 
living  with  the  Fladiers  In  Iowa,  they  "be- 
came homesick  to  return  to  the  said  Home 
In  New  York."  The  Fischers  promised  and 
agreed  to  and  with  them  that,  "if  they  woald 
remain  with  them  at  their  said  home  in  Iowa, 
they  would  nar  and  educate  them  In  a  suit- 
able and  propor  manner,  and  treat  them  in 
all  respects  as  their  own  chtldr^,  and  that 
they  (said  plaintiffs)  should  have  the  prop- 
erty of  the  said  Fischers,"  and  frequently 
told  than  tiiat  they  had  adopted  th^  and 
that  ther  should  have  their  property,  and 
that  they  had  made  a  will  for  them.  Plaln- 
tltCs  believed  all  these  statements,  and  on  ac- 
count thereof  ranalned  witb  ttie  Fischers. 
Th«y  would  not  have  bo  remained  but  f  <Mr  said 
prondses  and  agreemraits.  The  Fischers 
made  mdi  promises  for  the  pnrpose  of  lu- 
dudi^  plaintUb  to  lemaln  with  them  as 
their  own  children.  Wboi,  In  1901,  the 
Fladiers  were  Mtrant  to  more  to  Oalifomlat 
they  renewed  such  promises,  and  because 
thereof  plalntifrs  came  to  Gallfomla  with 
them,  and  would  not  othrawlse  have  com& 
After  coming  to  Oallfomla,  the  Fischers  re- 
newed said  promisee,  "from  time  to  time, 
*  *  *  and  np  to  the  time  of  and  even 
after  the  marriage  of  i^lntUEs." 

It  was  substantially  alleged  that  lOalntim 
can  be  adoQuately  compensated  for  the  In- 
Jory  caased  ty  the  failure  of  the  Fischers  to 
leave  them  their  property  only  by  being 
awarded  the  residue  of  the  xffopertgr  of  Mrs. 
Fischer  after  the  paymoit  of  d^Ms  and  er- 
peoses  of  administration.  Although  a  failure 
on  the  part  of  both  the  Fischers  to  perform 
any  of  their  promises  and  agreunoite  Is  al- 
leged, we  do  not  understand  that  pialnUffS 
claim  any  part  of  the  estate  or.  Indeed,  any 
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relief  whatever,  on  account  of  any  allied 
failure  on  the  part  of  tbe  Fischers,  except 
that  relating  to  the  allied  promise  to  leave 
their  property  to  them.  Obviously,  plaintiffs 
are  seeldng  specific  enforcement  of  the  al- 
lied contract  only  In  so  far  as  that  part 
thereof  Is  concerned;  and,  in  determining 
whether  they  are  entitled  to  such  relief,  it 
cannot  at  all  assist  them  that  the  Fischers 
failed  and  neglected  to  perform  other  allied 
promises  and  agreements.  The  general  al- 
legations as  to  such  other  failures  and  neg- 
lects may  therefore  be  entiredy  disregarded. 

[1]  It  Is  clear  enough,  from  what  we  have 
said,  that  the  complaint  does  not  show  any 
promise  or  agre^ent  on  the  part  of  the 
Fischers  before  they  received  these  orphan 
children  from  the  New  York  Institution  and 
took  them  to  their  home  in  Iowa,  to  the 
effect  that  they  would  bequeath  or  devise 
to  them  any  of  their  property.  Upon  this 
point,  we  cannot  do  better  than  to  quote 
from  the  opinion  of  the  learned  trial  Judge, 
which  la  contained  In  respondents'  brief.  He 
said:  "The  terms  on  which  they  were  to 
take  and  rear  and  educate  the  plaintiffs  were 
fixed  before  they  left  the  home  In  New  York. 
Those  terms  were,  on  the  part  of  the  Sob- 
ers, that  they  would  take  the  plaintiffs  to 
tbelr  home  In  Iowa  and  take  good  care  of 
them  and  rear  and  educate  them  In  a  sult^ 
able  manner,  and  treat  them  In  all  respects 
as  their  children.  This  was  the  whole  off^ 
on  their  part;  and,  by  Its  acceptance  by 
those  acting  on  behalf  of  the  plaintiffs,  It  be- 
came the  terms  of  the  contract.  There  is 
nothing  in  this  contract  about  making  a  will 
and  leaving  the  plaintiffs  property.  Prop- 
erty Is  not  mentioned.  It  does  state  that  the 
Fischers  agreed  to  treat  them  as  tbelr  own 
children.  But  this  does  not  inq^  that  Aey 
would  get  the  Fischers*  property.  There  Is 
no  legal  obligation  resting  on  any  parent  to 
will  any  prop«ty  to  a  diild,  If  he  does  not 
feel  so  disposed;  and.  If  he  does  not,  the 
child  has  no  cause  ot  action." 

[2]  It  Is  well  settled  that,  to  warrant  specif- 
ic enforcement  of  a  contract  of  the  character 
here  alleged,  the  contract  must  be  definite 
and  certain.  See  Owens  t.  MCNally,  lis  Cal. 
444,4Sl,4SPac710,88X..ILA.8ee.and 
cases  there  cited.  Certainly  thwe  Isnothing 
alibied  tn  the  complaint,  as  to  tiie  agreonent 
made  in  New  York,  that  warrants  a  con- 
(dnsloD  that  sndi  agreemwt  U»  definite  and 
certain  to  the  effect  that  the  Fischers  under- 
took to  bequeath  or  devise  any  property  to 
plaintiffs,  or  even  to  make  them  their  heirs, 
iKy  legally  adopting  them  aa  tbaii  own 
children. 

[3]  We  are  tSua  brought  to  what  snbse* 
quently  took  place  In  Iowa  between  1896  and 
the  removal  to  Oallfomla  in  1901  as  the  sole 
basis  of  plaintiffs'  claim.  On  divers  occa- 
sions plaintiffs  "became  homesick  to  return 
to  the  said  home  In  New  York,"  and  would 
not  have  remained  with  the  Fischers  bat  for 
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the  iffomlses  and  agnementa  ttien  made  by 
tbem  to  and  with  plolntlffB,  to  Induce  Oiem 
to  remain.  Those  promisee  and  agreements 
tnn  that,  *if  they  (plalntUts)  voold  remain 
with  them  at  tMte  said  home  In  Iowa,"  In 
addition  to  the  fulfilhnent  of  the  pnunlses 
made  In  New  Tork  by  the  Fiadtera,  idalntUta 
should  have  the  property  of  the  Flachera, 
and  that  they  ^he  Fischers)  had  adtq^ted 
them  and  made  a  will  for  them.  When  abont 
to  come  to  California  In  1901.  the  Fischers 
renewed  said  promises  and  statements,  and 
because  thereof  plalntUTi  came  with  them, 
and  wonld  not  otherwise  have  comfc  Dnrli^ 
all  the  time  plalntlfEs  were  with  the  Fisch- 
ers, they  were  "dutiful  children**  to  tbem, 
and  rendered  "datlfnl  service"  to  them.  Said 
promises  and  agreements,  and  statements 
were  renewed  from  time  to  time  after  the 
said  coming  to  California,  and  even  a.ttet  the 
marriage  of  plaintiffs. 

It  is  to  be  noted  that  there  Is  no  express 
allegation  in  the  complaint  as  to  what  plain- 
tiffs agreed  to  do  in  consideration  of  the  al- 
leged promises  on  the  part  of  the  Fischers, 
except  in  so  far  as  sncb  nndertaklog  may  be 
Implied  from  the  allegations  as  to  what  tbey 
in  fact  did.  namely,  remained  with  the  fisch- 
ers,  both  In  Iowa  and  California,  as  a  part 
of  tbe  family,  until  their  respective  mar- 
riages, and  during  all  of  said  time  conducted 
themselves  as  "dutiful  children"  to  them, 
and  rendered  "dutiful  service"  to  them.  It 
is  nowhere  eipressly  alleged  that  there  was 
ever  any  stipulation  on  the  part  of  plaintUfs 
as  to  the  time  during  which  they  were  to 
continue  to  live  with  the  Fischers,  or  as  to 
tbe  kind  of  service  they  were  to  render  them. 

The  principle  applicable  to  cases  of  this 
character  was  stated  by  this  court  in  McCabe 
V.  Healy.  13S  CaL  81,  84,  TO  Pac.  1008,  quot- 
ing from  Pomeroy  on  Specific  Performance, 
aa  follows:  **GourtB  of  equity  will,  under 
special  circumstances,  ^force  a  contract  to 
make  a  wiU,  or  to  make  a  certain  testa- 
mmtary  disposition ;  and  this  may  be  done, 
even  when  the  agreement  was  parol,  where, 
in  reliance  upon  the  contract,  the  promisee 
has  changed  bis  condition  anid  relations  so 
that  a  refusal  to  complete  tlte  agreement 
would  be  a  fraud  upon  him.  The  zelief  Is 
granted,  not  by  ordertaig  a  will  to  be  made, 
but  by  regarding  the  property  In  the  hands 
of  tbe  b^rs,  devisee^  or  representaUvea  ol  the 
deceased  promlssor.  as  impressed  with  a  trust 
In  favor  of  tbe  plaintiff,  and  by  compiling 
defendant,  irtio  must  of  course  belong^  to 
some  one  of  these  classes  of  persona,  to 
make  such  a  disposition  of  the  propal7  as 
will  carry  out  the  Intent  of  tbe  agreement" 
The  same  doctrine  bad  beai  substantially 
declared  In  an  earUw  case  (Owens  v.  lIcNal- 
ly,  mCaL444,4t8;4SFac710,33L.aA. 
369>,  and  the  views  expi-ettaed  in  these  two 
cases  have  been  followed  In  subsequent  cas- 
es. It  Is  entirely  nnnecensary  In  tUs  case  to 
omsida'  to  what  extent  the  doctrine  of  tbeae 


cases  liaa  bean  affected  hf  the  amendment  of 
section  1624  of  the  am  Code  In  tbe  year 
1906,  by  which  a  new  subdivision  was  added 
to  said  section,  including  such  contracts 
among  those  declared  by  the  section  to  be 
Invalid,  unless  the  same,  or  some  note  or 
memorandum  thereof;  la  in  writing  and  snb- 
scrU)ed  1^  tlw  party  to  be  charged,  or  by  his 
agent 

The  facta  alleged  In  tiie  amended  com- 
plaint are  not  such  aa  to  serve  as  a  ba^  tat 
a  very  strong  appeal  to  the  sense  of  Justice 
of  a  court  of  equity,  on  tbe  theory  that  there 
was  such  a  change  of  conditions  and  rela- 
tions on  the  part  of  plaintiffs,  made  in  reli- 
ance on  any  promise  or  promises  of  tbe 
Fischers,  that  it  would  be  a  fraud  upon  them 
not  to  give  them  the  Fischer  proper^.  When 
originally  taken  by  tbe  Fischers,  they  were 
orphan  children,  aged,  respectively,  11  and 
14  years,  without  a  single  relative  on  earth, 
so  t&i  as  appears,  and  without  sny  friend  or 
home,  except  such  as  was  afforded  them  by 
the  charitable  institution  of  which  tbey  were 
Inmates.  They  could  expect  nothing  there- 
from, except  such  care,  support,  and  educa- 
tion as  are  ordinarily  afforded  by  such  an 
institution,  until  such  time  as  they  might  be 
placed  in  some  family  under  such  terms  as 
the  Fischers  agreed  to  with  the  authorities 
of  the  institution.  It  Is  not  to  be  assumed 
that  they  wonld  have  fared  better  in  any  oth- 
er family  than  they  did  with  tbe  Fischers. 
They  were  furnished  by  the  Fischers  with  a 
home  until  th^  respective  marriages.  So 
far  as  appears,  they  gave  up  and  sacrificed 
absolutdy  nothing  in  the  way  of  preset  or 
pro^C^ective  advantage  by  remaining  with  the 
Fischers.  This  is  especially  tme  as  to  tbe 
dtuatton  when  any  alleged  promise  as  to 
property  vras  made ;  none  of  which  promises 
Is  alleged  to  have  been  given  until  after  tliey 
went  to  Iowa.  Up  to  this  time,  certainly,  as 
was  stated  by  tbe  learned  Judge  of  tbe  court 
below:  "It  eeems  to  have  been  Just  the  or- 
dinary case  of  a  person  taking  a  dilld  from 
an  oridian  asylum  to  rear  and  educate  It  for 
vrtiatever  sovlces  It  might  raider  and  for  Its 
companionship."  There  Is  nothing  to  indi- 
cate that  it  wonld  have  teea  to  plaintiffs^' 
advantage  in  any  way  to  leave  the  Flsdbm^ 
or  to  return  to  the  charitable  instttnti<m  la 
New  York,  if  Uiey  could  have  dmie  ao,  mr  to 
remain  In  Iowa  when  the  Fischers  came  to 
California.  While  with  tbe  Flachera.  tbey 
are  not  alleged  to  have  roidwed  any  nmtsa- 
al  sOTlee.  nur  rinutly  condncted  tiiem- 
selves  as  "dutlfai  ddldren**  and  rendmd 
"dutiful  erarlce."  Tbey  certalnir  have  re- 
ceived, eo  Ihr  as  an>n>%'i>tet  wonld  ordi- 
narily be  eomUoed  adeqoate  eonveaaatka 
for  all  tbey  have  gtvai. 

As  we  have  said.  It  Is  settled  that,  to  wai^ 
rant  spedlle  oifinoraient  of  a  contract  of  the 
chuacter  here  alleged,  the  coatract  nmit  be 
definite  and  certain.  It  ts  also  settled  that 
it  rnnat  be  Jnat  anS  Mt,  tt  ma  aM  la 
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OwoiBT.  H^allj.sapn:  '^ut  tbe  qiuatlon 
whetber  relief  sbould  be  gnnted  m  denied 
Sn  a  parttcnlar  case  addressee  Itself  to  tbe 
consdeiice  of  tbe  dumeellor;  and,  befora  a 
plaintiff  oiUtla  blmself  to  It,  rnanj'  consld- 
«rBtioii8  enter  and  are  to  be  weighed.  •  •  • 
Where  a  contract  such  ae  this,  resting  in 
parol,  and  sought  to  be  enforced  after  the 
death  of  the  other  party  to  oomee  before 
«  court  of  equity  tm  review.  It  is  scmtlnlaed, 
and  should  be-  scrutinized,  with  portlcnlar 
care,  and  only  upon  a  satia  factory  showing 
that  it  Is  definite  and  eortaln  and  Just  will 
It  be  enfwced.  The  iwoolb  of  the  contract 
should  be  clear,  and  tbe  acts  of  the  claimant 
referable  alone  to  the  ctrntract" 

We  have  already  pointed  out  irtier^  the 
allied  contract  is  vague  and  uncertain  as 
to  the  undertaking  of  plalntiffB,  in  consider- 
ation of  which  tbe  alleged  promises  on  the 
part  of  the  Fischers  were  mad&  From  what 
we  bare  said  as  to  the  facts  of  this  case,  as 
alleged  In  the  complaint,  we  are  of  tbe  opin- 
ion that  it  also  sufficiently  appears  that  there 
was  no  such  showing  of  adequacy  of  consid- 
eration for  the  alleged  promise  of  the  Fisch- 
ers in  regard  to  their  property  as  to  appeal 
to  a  court  of  equity  as  requiring  spedflc  en- 
forcement, in  the  &ce  of  the  rule  that  the 
contract  must  be  Just  and  fair.  That  plain- 
tiffs agreed  simply  to  remain  with  the  Fisch- 
ers for  some  unspedfled  and  indefinite  time, 
conducting  themselves  during  said  time  as 
"dutiful  children"  and  rendering  "dutiful 
service,"  which  is  substantially  all  that  ap- 
pears, is,  under  all  the  circumstances  of  this 
case,  far  from  such  a  fair  and  adequate  con- 
sideration as  would  appeal  to  a  court  of  eq- 
uity as  being  fair  and  just  And,  finally,  we 
agree  entirely  with  what  was  said  by  the 
learned  Judge  of  tbe  trial  court,  to  tbe  effect 
that  it  is  not  perceivable  how  tbe  plaintiffs 
made  sncb  a  sacrifice  of  present  or  prospec- 
tive advantages,  In  reliance  upon  the  alleged 
statements  of  the  Fischers,  that  it  would 
now  be  a  fraud  npon  them  not  to  give  tfaem 
the  Fischer  proiwrty. 

In  one  or  two  of  tbe  cases  dted  by  learned 
counsel  for  plaintiffs,  relief  in  the  nature  of 
specific  enforcement  was  given,  although  It 
does  not  appear  from  the  opinion  that  there 
was  any  explicit  promise  in  the  matter  of 
property.  Such  a  promise  appears  to  have 
been  Implied  in  one  case  from  an  undertak- 
ing to  provide  for  tbe  cblld  and  bring  her  up 
as  her  own  (Van  Tine  v.  Van  Tine  [N.  J.  Cb.] 
15  AU.  249,  1  L.  R.  A.  1^,  and  in  the  other 
from  a  written  statement  in  adoption  pro- 
ceedings, which  proved  abortive  to  the  ef- 
fect that  the  deceased  and  his  wife  intended 
to  make  the  child  their  heir.  Wright  v. 
Wright,  09  Mich.  170,  68  W.  64,  23  L.  B. 
A.  190.  Both  cases  were,  by  reason  of  their 
peculiar  circumstances,  what  are  called 
"hard  cases,"  and  the  opinion  In  tbe  last  case 
dted  was  by  a  divided  court ;  two  out  of  five 


Justices  dissenting.  We  cannot  at  all  accede 
to  the  view  that  relief  may  be  firen  In  soeh 
a  case,  in  the  absence  of  a  dear  and  daflntte 
promlae,  on  the  part  of  the  deceased,  to  the 
effect  that  the  child  shall  have  his  property, 
or  some  specified  portion  thereof,  when  he 
dies.  We  say  this  much  with  reference  to 
the  understanding  and  agreement  at  the  time 
the  Flfldurs  took  the  plaintiffs  In  New  Tork. 

We  find  nothing  in  any  of  the  other  cases 
dted  that  requires  notice.  Bach  case  must 
necessarily  dqiend  upm  Its  own  peculiar  dr- 
cnmstances.  We  are  satisfied  that  tbe  lower 
court  did  not  err  In  sustaining  the  demurrer 
to  tbe  amended  complaint.  . 

The  Judgmoit  is  afSrmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  MEL- 
VIN,  J. ;  HENSHAW,  J. 


PBITCHABD  V.  WBITNET  ESTATE  00. 
(S.  F.  B.783.> 
(Supreme  Court  of  California.  June  18, 1012. 
On  Rehearing  In  Bank,  Jan.  20,  1918.) 

1.  Death  (|  14*)— Bight  of  Acnon  fob 
Wbonqful  Death  —  8TATtiTXs—"BxCEivcD 

AS  AfOEESAID." 

Civ.  Code,  S  1970,  provides  that  an  em- 
ployer la  not  liable  for  an  Injury  to  his  em- 
ployd  caused  by  the  oegligence  of  another  serv- 
ant, unless  he  has  not  nsed  proper  care  In 
selecting  the  other  servant,  or  the  negligent 
servant  was  a  superior,  or  was  engaged  in  an- 
other line  of  work;  that  knowledge  By  an  em- 
ploy6  injured  because  of  defective  character  of 
any  appliances  shall  not  be  a  bar  to  a  recov- 
ery, uuleBa  such  employ^  appreciated  the  dan- 
ger; and  that  when  death,  whether  Instantane- 
ous or  otherwise,  results  to  an  employe  from 
an  injury  received  as  aforesaid,  the  personal 
representative  of  such  employ^  shall  have  a 
right  of  action  on  behalf  of  a  widow,  children, 
dependent  parents,  and  dependent  brothers  and 
sisters  in  the  order  of  precedence  as  stated. 
Held,  that  the  phrase  "received  as  aforesaid," 
used  in  the  third  clause  of  tbe  act,  refers,  not 
only  to  injnries  from  defective  ways  and  ap- 
pliances, but  to  Injuries  because  of  the  negU- 
gence  of  fellow  servants,  and  therefore  the  ad- 
ministrator of  an  employ^  killed  by  reason  of 
tbe  negligence  of  a  servant  in  another  line  of 
work  IB  given  no  right  of  action  to  recover 
damages  suffered  by  a  dependent  nephew.' 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  16;  Dec.  Dig.  {  14.*] 

2.  Death  (|  9*)~WB0iTaFUL  Dkath— Biqht 
OF  Action. 

Code  Civ.  Proc.  I  377,  which  was  enacted 
long  prior  to  Civ.  Code,  §  1970,  provides  that, 
when  the  death  of  a  person  is  caused  by  tbe 
wrongful  act  of  another,  bis  heirs  or  personal 
repreaentatives  may  maintain  an  acnon  for 
damages  against  the  person  causing  the  death, 
or,  if  such  person  be  employed  by  another  per- 
son, then  also  against  such  other  person.  Held, 
that  as  the  Civil  CoAe,  which  supersedes  the 
Code  of  Civil  Procedure  in  case  of  conflict, 
gives  no  right  of  action  for  the  benefit  of  a 
nephew,  the  administrator  of  a  deceased  serv- 
ant killed  because  of  the  negligence  of  a  serv- 
ant in  another  line  of  work  can  maintain  no 
action  for  tbe  damages  suffered  by  a  depend- 
ent nephew  of  the  decedent  ' 

fBd.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  11:  Dec  Dig.  1  9.*] 
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Ob  Hotion  tot  ReheariDg. 

3.  STATTJTM  (I  117*)— TlTLB— CONSTlTUnOH- 

Ai.  Pbovision. 

St  1907.  p.  119,  entitlea  "An  act  to  amend 
section  1970  of  the  Civil  Code  relating  to  tbe 
reaponBibilitr  of  employera  for  injuries  or  death 
to  employ^?'  is  not  in  violation  of  Const  art 

4,  I  24,  aedarinj*  that  every  act  shall  embrace 
bat  <Hie  subject)  which  shall  be  expressed  in 
its  Utle,  becanse.  In  addition  to  fixmf  ths  n- 
sponsibili^  of  the  employers,  It  declares  who 
may  sae  for  damages  resulting  from  the  death 
of  employ^. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  $S  164^157;  Dec  Dig.  S  117.*] 

4.  Abatbuent  and  Bktivai.  (I  S4*)— Pbb- 

BOHAI.  INJUBT. 

At  common  law  an  hdr  has  no  right  of 

action  for  an  injury  to  his  ancestor. 

[Ed.  Note,— For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  H  25&~2S&,  260-278; 
Dec.  Dig.  i  54.*] 

5.  Death  (|  9*)— Statutes  (8  72*)— Consti- 
TCTiONAL  Law  (I  206*)~GiJLas  Lboisia.- 
TiON— UNiFomi  Opbbatioit. 

St  1907,  p.  119,  amending  Civ.  Code,  | 
1970,  and  giving  a  right  of  action  for  damages 
against  an  employer  in  favor  of  the  widow, 
children,  depcnamt  parents,  and  brothers  and 
sisters  of  an  emido^  whose  death  is  caused 
from  negligence  of  a  fellow  servant  is  not  in 
violation  of  Const  art  1,  US  11,  21,  requiring 
general  laws  to  have  uniform  operation,  and 
lorUdding  a  grant  of  special  privileges  to  one 
dtisen  or  class  which  are  not  given  on  the 
same  terms  to  all  becanse  failing  to  grant  such 
Tight  in  favor  of  the  hnshand,  nephews,  nieces, 
or  other  collateral  heirs  of  the  deceased  em- 
ploy6,  for  at  common  law  an  heir  had  no  right 
of  action  for  an  injury  to  his  ancestor,  and  in 
creating  new  rightt  of  action  the  Legislature 
may  In  its  discretion  determine  how  f^  it  will 
extend  them. 


Dm 


Cent  Dig.  {{  691^24;  Dec  Dig.  |  205.*] 
6.  ConsTmmoNAL  Law  (S  205*)— Statutes 

(I  72*)— SFXOIAL  PBITIUEOBa. 

A  law  establishing  rules  of  liability  tor 
negligence  applying  only  to  actions  arising  from 
the  relation  of  master  and  servant  does  not 
vi<^te  Const  art  1,  ||  11,  21,  forbidding  grant 
of  special  privileges,  and  r«qniring  general  laws 
to  have  nmform  operation. 

[Eld.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  If  591-624;  Dec  Dig.  I 
205;*  SUtutes,  Cent  Dig.  I  72;  Dec  Dig.  i 
72.*^ 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  FranclBco; 
George  A.  Sturtevant,  Judge. 

Action  by  Joseph  A.  Pritchard,  as  adminis- 
trator of  the  estate  of  Alberi;  D.  Shepard,  de- 
ceased, against  the  Whitney  Estate  Company. 
From  a  judgment  for  defendant,  plalntlCF 
appeals.  Affirmed. 

RothchUd.  Golden  ft  Rothchlld,  and  J.  A. 
Pritchard,  all  of  San  Francisco,  for  appel- 
lant. Samuel  Rosenheim  and  Bernard  811- 
versteln,  both  of  San  Francisco,  for  respond- 
ent Frank  H.  Short  and  F.  EL  Oook,  both 
of  Fresno,  and  L.  A.  Bedman,  of  San  Fran- 
ctsco^  amid  cnriae. 

MBLVIN,  J.  A  donnner  to  the  complaint 
In  this  caae  having  been  matalned  witbont 


leave  to  ammd,  and  tlw  Indgmoit  bavlnff 
been  accordingly  entered  In  favor  of  the  de- 
fendant, an  appeal  therefrom  is  taken  by 
plaintiff. 

[1]  The  acUon  was  oommenoed  tj  tbe  ad- 
ministrator of  the  estate  of  Albert  IX  Shep- 
ard  <»L  behalf  of  a  nejAew  of  ttie  deceeeed 
for  damages  allied  to  be  dne  by  reason  of 
tbe  death  of  said  Sh^nrd  caused  by  the  n^- 
llgmce  of  defendant's  servant  There  were 
three  connts  in  the  cmnplaln^  all  of  tliem 
setting  forth  Ibe  alleged  Intoest  of  Wayne 
Shepard,  tbe  minor  in  whose  bdialf  tlie  ac- 
tl<KD  was  brought  According  to  tlwse  aver- 
ments, Albert  Shepard  was  over  tbe  age 
of  21  years.  He  was  a  housesmitii,  earning 
frtHn  ^7.00  to  |20  a  day,  was  employed  to 
place  certain  Inm  fltUngs  In  and  abont  the 
elevator  shafts  in  d^endanrs  building,  and 
in  the  performance  of  said  work  it  became 
necessary  for  bim  to  project  liimsdf  into  the 
elevator  shafts,  as  def^idant  well  knew. 
While  be  was  so  performing  hfs  duties,  de- 
f^dant's  night  watchman  ne^Igwtly  set  In 
motion  one  of  the  elevators,  which,  striking 
Albert  D.  Shepard,  caused  bis  death.  There 
was  no  contributory  negligence  on  the  part 
of  said  Albert  D.  Shepard.  It  was  further 
alleged  that  Albert  D.  Shepard  left  surviving 
him. two  brothers  and  Wayne  Shepard,  aged- 
six,  the  son  of  a  deceased  brother;  that 
Wayne's  mother  was  in  Impoverished  circum- 
stances, and  was  unable  to  maintain  her 
child;  that  Wayne  Shepard  was  supported 
by  his  uncle  Albert;  that  the  latter  regular- 
ly contributed  auma  varying  from  $50  to  $75 
per  month  for  the  maintenance  of  his  said 
nephew;  that  plaintiff  knew  of  no  damage 
sustained  by  the  brothers  of  the  decefued ; 
and  that  Wayne  Shepard  was  damaged  In 
the  sum  of  $25,000  for  the  carelessness  of 
defendant  In  causing  die  death  of  Albert  D. 
Shepard. 

Api>ellant  insists  that  section  1970  of  the 
Civil  Code,  which  was  adopted  many  years 
after  section  S77  of  the  Oode  of  Civil  Proce- 
dure went  Into  effect,  does  not  repeal  tbe 
latter  section,  but  that  tbe  right  of  action  is 
cumulative  with  that  conferred  by  the  Code- 
of  Civil  Procedure.  Appellant's  theory  of 
the  relation  between  these  two  sections  Is 
that  white  the  third  paragraph  of  section 
1970,  Civil  Oode,  may  In  some  degree  modify 
the  right  of  action  conferred  by  section  877, 
Code  of  Civil  Procedure,  it  restriete  that 
right  of  action  only  so  far  as  It  would  arise 
from  a  state  of  facts  contemplated  by  the  sec- 
ond paragraph  of  section  1970,  Cfvil  Code, 
and  in  no  manner  changes  the  right  of  action 
conferred  by  the  Oode  of  Civil  Procedure 
arising  by  reason  of  the  death  of  an  employ^ 
caused  by  the  negligence  of  a  fellow  servant 
In  a  different  department  of  labor.  In  order 
that  we  may  tbe  better  analyze  these  theories 
It  may  be  well  to  quote  the  two  secttons: 

"Sec.  1970  (Olv.  Oode).  As  anpioyer  is  not 
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bound  to  Indenml^  his  employ^  for  losses 
suffered  by  the  latter  In  consequence  of  the 
ordinary  risks  of  the  business  In  which  he 
Is  «npIoyed,  nor  In  conaequence  of  the  negli- 
gence of  another  person  employed  by  the 
same  employer  in  the  same  general  business, 
unless  the  nef^Igence  causing  the  injury  was 
committed  In  the  performance  of  a  duty  the 
employer  owes  by  law  to  the  employ^,  or  un- 
less the  employer  has  neglected  to  use  ordi- 
nary care  in  the  selection  of  the  culpable 
employ^ ;  provided,  neTertheless,  that  the 
employ  shall  be  liable  for  snch  Injury 
when  the  same  results  from  the  wrongful  act, 
neglect  or  defoult  of  any  agent  or  officer  of 
such  employer,  superior  to  the  employ^  In- 
jured, or  of  a  person  employed  by  such  em- 
ployer haTing  the  right  to  control  or  direct 
the  services  of  such  employ^  Injured,  and 
also  wh^  snch  injury  results  from  the 
wrongful  act,  neglect  or  default  of  a  co- 
employ^  engaged  in  another  department 
of  labor  from  that  of  the  employfi  Injur- 
ed, or  employed  upon  a  machine,  railroad 
train,  switch  signal  point,  locomotive  en- 
gine, or  other  appltanee  than  that  upon 
which  tile  empUvfi  injured  Is  employed,  or 
yrbo  la  chafed  with  diamtching  tntiiis, 
or  transmitting  tel^rraphlc  or  telephonic  or- 
ders upon  any  railroad,  or  in  (lie  operation  of 
any  mine,  fkcttoy,  machine  shop  or  otiier  ip- 
dustrlal  eatatdlahmoit.  Knowledge  1^  ah 
employA  injured  of  the  defectiTe  or  unsafe 
character  or  omdition  <tf  any  madiinery, 
ways,  appliances  or  atmctures  of  snch  em- 
ployer Bhall  not  be  a  bar  to  recovery  for  any 
Injury  or  death  caused  therein,  unless  It 
diaU  alBo  appear  that  such  emptoytf  fuUy  un- 
derstood, comprehended  and  appreciated  the 
dangen  Incident  to  tiie  use  of  sucli  detectlTe 
machinery,  ways,  appliances  or  structures, 
and  thereaf^  consented  to  use  the  same  or 
<^tiniied  In  the  use  thereof.  When  death, 
whetiier  Instantaneous  or  otherwise,  results 
from  an  injury  to  an  empli^e  received  as 
aforesaid,  the  personal  representative  of 
audi  em^oyfi  shall  have  a  right  of  action 
therefor  uiainst  such  employer,  and  may  re- 
cover damages  in  respect  thereof,  for  and  on 
behalt  and  for  the  benefit  oS,  the  widow, 
children,  dependent  parents,  and  dependent 
brothers  and  sisters,  in  order  of  precedence 
as  herein  stated,  but  no  more  than  cme  ac- 
tion shall  be  brought  for  such  recovery.  Any 
contract  or  agreement,  express  or  implied, 
made  by  any  snch  employti  to  waive  the  bene- 
fits of  this  section,  or  any  part  thereof,  shall 
be  null  and  void,  and  this  section  shall  not 
be  construed  to  deprive  any  such  employ^ 
or  his  personal  representative  of  any  right 
or  remedy  to  which  he  la  now  entitled  under 
the  laws  of  this  state.  The  rules  and  prln- 
dplea  of  law  as  to  contributory  negligence 
which  apply  to  other  cases  shall  apply  to 
cases  arising  under  this  section,  except  in  so 
far  as  the  same  are  herein  modified  or 
changed.** 


"Sec.  377  (C.  a  P.).  When  the  death  of  a 
person  not  being  a  minor  Is  caused  by  the 
wrongful  act  or  ne^ect  of  another,  his  heirs 
or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  caus- 
ing the  death,  or  if  such  person  be  employed 
by  another  person  who  Is  responsible  for  his 
conduct,  then  also  against  such  other  i>eraon. 
In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  gtvrai  as  under 
all  the  drcuroatances  of  the  case,  may  be 
Just" 

We  can  see  no  reason  for  adopting  the 
reading  which  would  make  the  words  "re- 
ceived as  aforesaid"  refer  only  to  the  second 
paragraph  of  section  1970  of  the  OlvU  Oode. 
The  main  purpose  of  the  amendment  to  that 
section,  adopted  In  1907,  was  the  modifica- 
tion of  the  "fellow  servant"  doctrine,  where- 
by only  pleading  and  proof  that  the  injury 
or  death  was  caused  by  the  n^llgence  of  a 
coemployft  in  the  same  department  of  labor 
with  the  person  injured  or  killed  was  avail- 
able as  a  defense.  The  Legislature  might 
well  have  believed  that  in  thus  curtailing 
this  defense  it  should  in  fairness  to  defend- 
ants more  accurately  than  did  section  377  of 
the  Code  of  Civil  Procedure  designate  the 
persons  for  whose  benefit  the  personal  repre- 
sentative of  one  who  had  been  killed  because 
of  anotfaei's  negligence  might  prosecute  an  ac- 
tion, but,  whatever  may  have  been  the  pur- 
pose the  words  "received  as  aforesaid"  neith- 
er In  thonaelTea  nor  because  of  th^r  loca- 
tion in  the  aeeUou  indicate  the  intentltm  of 
giving  them  a  special  limitation  to  the  para- 
graph preceding  the  one  in  which  they  are 
lued.  Giving  to  these  worda  their  ordinary 
meaning,  they  apply  aa  wdl  to  the  case  of  an 
employ^  killed  throng  the  n^llgmce  of  a 
fellow  servant  aa  to  one  wboaa  death  Is  caus- 
ed the  defecttve  or  nnaafe  condition  of 
machinery  or  appliances  furnished  by  an  em- 
jtloyer. 

[2]  The  omiplalnt  her^  aa  appellant  In- 
sists, is  one  which  charges  the  death  of  plain- 
tiff's decedent  through  tiie  negligence  of  a 
fellow  servant  engaged  In  another  depart- 
ment of  labor ;  but  In  such  a  case  no  right  of 
actltu  accrues  to  an  administrator  on  behalf 
of  a  n^ew  of  his  decedent  Aa  Wayne 
Shepard  does  not  come  within  any  of  tiie 
classes  mentioned  in  paragraph  8  of  sectiw 
1970  of  the  Civil  Code,  no  cause  of  action  is 
steted  in  the  complaint  no  matter  what  pe- 
cuniary loss  said  nephew  might  suffer  by 
reason  of  his  uncle's  death.  This  reading  of 
section  1970  of  the  Civil  Oode  does  not  Inter- 
pret that  section  as  repealing  section  377  of 
the  Code  of  Civil  Procedure.  The  last-named 
section  appears  in  that  part  of  the  Code  re- 
lating to  "parties  to  civil  actions."  Section 
1970  of  the  ClvU  Code  does  not  take  away 
the  "right  of  action"  by  a  personal  represen- 
tative as  outlined  in  section  377  of  the  Oode 
of  Civil  Procedure,  but  it  does  affect  the 
"cause  of  action"  when  audi  x^reaentative 
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seeks  dAmages  on  behalf  of  a  collateral  rela- 
tire  of  his  decedent  of  the  third  degree.  In 
ench  a  case  no  recoTery  Is  possible.  It  Is  to 
be  noted,  also,  that  section  377  stlU  gives  a 
right  of  Independent  action  to  heirs  which  Is 
not  granted  by  tlie  Civil  Code ;  but,  when  an 
administrator  brings  salt,  bis  powers  are 
limited  by  section  1970  of  the  Cirll  Code, 
which  Is  the  last  declaration  of  the  Legls- 
latare  on  the  subject 
The  Judgment  Is  affirmed. 

We  concur:  HBNSHAW,  J.;  LORIGAN.J. 

On  Rehearing 

SHAW,  7.  After  the  decision  of  this  case 
In  department  2,  a  rehearli^  was  granted 
before  the  court  In  bank.  With  the  eccep- 
tlon  of  the  statement  in  the  department  opin- 
ion to  the  effect  that  the  heirs  of  a  deceased 
person  may  maintain  an  action  under  section 
877  for  an  Injury  causing  his  death  against 
an  employer  who  is  liable  only  because  of 
the  new  provisions  contained  in  the  amended 
section  1970  of  the  Civil  Code,  we  adhere  to 
the  department  opinion.  Said  statement  was 
not  necessary  to  the  decision. 

Upon  the  argument  before  the  court  in 
bank  It  was  contended  that  tlie  paragraph 
of  the  amendmoit  to  section  1970,  declaring 
who  may  sue  for  an  injury'  causing  death, 
is  unconstitutional,  because  that  subject  is 
not  embraced  in  the  title  of  the  act,  that 
the  entire  act  is  unconstitutional  because  it 
emtwaces  two  subjects,  and  that  said  para- 
graiA  is  also  invalid  because  It  is  discrim- 
inatory and  not  uniform  in  Its  operation. 
Additional  brleft  hare  also  bten  filed  upon 
the  Questiott  of  the  effect  of  this  paragraph 
v^n  877  of  the  Oode  of  Civil  Procedure, 
claindnc  that  section  1070  covers  tlie  entire 
subject  and  wholly  supersedes  and  repeals 
section  377. 

[II  1.  The  title  is  as  follows:  "An  act  to 
amend  section  1070  of  the  CivO  Code  of  the 
state  of  California,  relating  to  the  responsi- 
bility of  employers  for  injuries  to  or  death 
of  employea."  Stats.  1007*  110.  The  Consti- 
tution declares  that  every  act  shall  embrace 
but  one  subject,  which  subject  must  be  ex- 
pressed in  Its  title.  Artide  4,  |  24.  It  Is 
not  necessary  to  discuss  this  question  at 
length.  The  act  relates  to  the  responsibility 
of  ^ptoyers  for  the  death  of  employes. 
This  general  subject  properly  Includes  pro- 
visions declaring  who  may  sue  the  employer 
for  damages  resulting  from  snch  death.  The 
details  need  not  be  expressed  in  the  title. 
Ex  parte  LIddell,  9S  Cal.  637,  29  Pac.  2S1; 
Abeel  V.  Clark,  84  Cal.  229,  24  Pac.  383 ;  Mat- 
ter of  Miller,  162  Cal.  700,  124  Pac.  427.  It 
follows  also  that  the  act  embraces  but  one 
subject 

[4,  S]  2.  The  paragraph  does  not  violate 
the  constitutional  provision  requiring  genmtl 
laws  to  have  uniform  operation,  nor  that  for- 
bidding A  grant  of  special  privllegea  to  one 
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dtlzra  or  class  which  are  not  givoi  on  the 
same  terms  to  all.  Article  1,  {|  11,  21.  Up- 
on this  point  the  argument  Is  that  it  gives  a 
right  of  action  for  damages  against  an  em- 
ployer In  favor  tif  the  widow,  children,  de- 
pendent parents,  and  dependent  brothers  and 
sisters  of  an  empl<^6  whose  death  Is  caused 
by  an  Injury  received  from  negligence  of  a 
fellow  servant  and  does  not  grant  such  ri^t 
In  favor  of  the  husband,  n^hews,  and  nieces, 
or  other  collateral  heirs  of  the  person  so 
killed.  A  right  of  action  to  an  heir  for  an 
Injury  to  an  ancestor  does  not  exist  at  com- 
mon law.  It  is  not  an  inherent  right  It 
exists  only  so  far  and  In  favor  of  such  per* 
son  as  the  legislative  power  may  declare. 
The  constitutional  provisions  aforesaid  were 
not  Intended  to  make  it  necessary  that  the 
Legislature,  when  conferring  new  rights  of 
action  upon  particular  classes  of  citizens  for 
injuries  not  previously  actionably  should  by 
the  same  act  declare  that  all  persons  who  may 
suCFer  damages  from  injuries  of  that  character 
shall  also  have  such  right  of  action.  Many 
considerations  of  public  policy  affect  the 
question  of  the  propriety  and  extent  of  such 
laws,  the  weight  and  effect  of  which,  and 
the  method  of  meeting  or  avoiding  them,  are 
matters  resting  exclusively  in  the  legislative 
discretion.  The  probable  number  of  hus- 
bands, or  of  collateral  heirs  of  the  third  de- 
gree, who  may  suffer  damage  from  snch 
deaths,  their  probable  necessitous  dream- 
stances  and  the  omisequences  of  extendlns 
the  right  to  a  more  numerous  and  ranots 
class,  are  among  the  circumstances  to  be 
considered.  The  decision  of  the  Legidatnre 
as  to  how  far  it  wtil  extend  the  new  right 
is  conclusive,  unless  it  appears  beyond  ra- 
tional doubt  that  an  arbitrary  discrimination 
betwera  persons  ot  classes  similarly  situated 
has  been  made  without  any  reoaonaUe  cause 
therefor.  Matter  of  HUler,  supra,  162  GoL  683, 
124  Pac.  427 ;  Ex  parte  Martin,  1117  CoL  S7, 
106  Pac;  2SB,  26  U  B.  A.  (N.  B.)  242.  It  can- 
not be  said  that  there  Is  no  raasonable  ground 
for  the  exclusion  of  husbands  and  oi^teral 
heirs  of  the  third  degree  from  the  boieflts  of 
the  act  Hence  we  must  giro  it  effoct  as  an 
act  within  the  l^slative  discretion. 

[I]  A  law  establishing  rules  of  UaUllty  for 
negligence  applying  only  to  actions  arising 
from  the  relations  between  employte  and 
employers  does  not  Tlolato  the  constitutlfmal 
provlsl<»is  In  question.  The  rdation  of  em- 
ployer and  employA  Is  sQfltelently  peculiar 
and  distinct  from  others  to  warrant  legisla- 
tion for  It  as  a  class  distinct  from  other  re- 
lations. 

8.  We  do  not  consider  it  necessary  in  this 
case  to  determine  the  precise  extent  to  which 
section  1970  may  prevail  over  section  377  so 
far  as  they  authorize  actions  for  injuries 
causing  death.  The  latter  Is  gmeral.  ap- 
plying to  all  persons.  The  former  applies 
only  to  Injuries  arising  oat  of  the  ration 
of  emj^yer  and  tmfilayt.  So  far  as  Injuries 


Digitized  by 


CaL) 


GARDELLA  T.  AMADOR  COUNTT 


998 


arising  ont  <^  that  relation  are  made  actton- 
able  where  death  ensues,  where  tbey.  were 
not  actionable  before,  section  IdTO  is  now 
the  only  statute  authorizing  the  action.  Tbe 
language  of  the  opinion  In  department  Is  to 
be  understood  to  refer  only  to  such  actions. 
Farther  than  this  we  need  not  go.  The  pres- 
ent case  arose  oat  at  the  newly  created  lia- 
blUty. 

The  Judgment  la  affirmed. 

We  concur:  HENSHAW,  J.;  SL08S,  J.; 
ANGCLLOTTI,  J. ;  MELVIN,  J. 


OARDELLA  t.  AMADOR  COUNTT  et  al. 
(Sac  1.912.) 

(Supreme  Conrt  of  California.   Jan.  20.  1913. 
Rehearing  Denied  Feb.  19,  1913.) 

L  BkIDQKS    (I  26*)— TotXS—EXFIBATIOn  OF 

Pbivuboe. 

Where  the  Lejrislatare  granted  a  franchise 
to  construct  a  briage  across  n  river  between 
two  conntiea,  and  to  collect  tolls  tbereon  for 
20  years,  the  bridge,  at  tbe  expiration  of  the 
20  years,  became  a  free  public  bigbway,  even 
if  Fol.  Code,  8  2619.  providing  that  when  a 
franchise  for  a  toll  bridge,  etc.,  expires  by  lim- 
itation or  nonuser  the  bridge  becomes  a  free 
pablie  highway,  does  not  apply  to  bridges  ex- 
tending from  one  county  into  another,  since 
the  construction  of  a  rosd  or  bridge  upon  the 
grant  of  a  franchise  to  collect  tolls  is  a  dedica- 
tion of  tbe  road  to  public  use,  suhject  only  to 
tbe  right  to  collect  tolls,  and  subject  to  eucb 
right  the  rosd  belongs  to  the  public. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  U  67,  68;  Dec.  Dig.  S  26.*] 

2.  Judgment   (|  725*)  — Conolusiveness  — 
Maitikbs  Dbtbbuihed. 

In  1862  the  Legislature  granted  a  fran- 
chise to  constrnct  a  bridge,  and  for  20  years 
to  collect  such  tolls  as  might  be  fixed  by  the 
board  of  sooervisors  of  C.  count;.  In  1886 
tbe  board  of  superTisors  of  C.  connty  passed 
an  order  declaring  the  bridge  to  be  a  free  pub- 
lie  highway,  which  was  annulled  by  a  proceed- 
ing In  certiorari,  becanse  in  excess  of  the 
board's  Jurisdiction.  HtU,  that  this  was  not 
an  adjodication  that  the  bridge  was  not  at  the 
time  a  free  public  highway,  since,  under  Code 
Cir.  Proc.  I  1011.  only  that  is  deemed  to  have 
been  adjudged  in.  a  former  Judgment  which 
appears  upon  Ita  face  to  have  oeen  so  ad- 

iadged,  or  which  was  actually  and  necessarily 
ncluded  therein  or  necessary  thereto. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.      1255-1257;  Dec.  Dig.  {  726.*] 

8.  TuBifPiKna  and  Toxx  Boads   (|  9*)  — 

Right  to  Ebtabush. 

There  la  no  power  to  grant  a  franchise 
to  take  tolls  on  a  free  public  highway,  except 
that  siren  by  PoL  Code,  I  4041,  snbd.  33,  an- 
thorizing  boards  of  supervisors  to  grant  such  a 
franchise,  when,  in  their  judgment,  the  ex- 
pense necessary  to  operate  or  maintain  the 
Bigbway  as  a  free  public  highway  is  too  great 
to  justify  the  couu^  in  so  operating  it 

[Ed.  Note.— For  other  cases,  see  Turnpikes 
and  Ton  Roads,  Ocnt  Dig.  H  5,  12-18;  Dec 
Dig.  I  9.*] 

4.  BBiDaia  (f  IS*)— Toixs— Statdtobt  Pbo- 

TISIONS. 

Pol.  Code,  I  4041,  snbd.  33,  authorizing 
boards  of  supervisors  to  grant  franchises  for 
taking  polls  on  public  highways,  when,  in  their 


Judgment  the  expense  necessary  to  operate 
such  highways  as  free  pubhc  highways  is  too 
great  to  justify  tbe  county  In  so  operating 
them,  if  applicable  to  bridges  at  all,  does  not 
apply  to  bridgea  serosa  waters  separating  two 
Counties. 

[EJd.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  M  26-34;  Dec  Dig.  |  15.*] 

5.  Bbjdoes  (I  15*)— Tolls— Statutobt  Pbo- 

VISIONS. 

Under  PoL  Code,  {  2843,  requirbig  applica- 
tion for  authority  to  constrnct  a  poll  bridge 
over  waters  divi^ng  two  conntieB  to  be  made  ' 
to  the  board  of  supervisors  of  tbe  county  sit- 
uated on  the  left  bank,  such  authority  cannot 
be  granted  unless  section  2870,  requiring  pub- 
lication of  notice  of  the  intended  application, 
and  section  2872,  requiring  a  certified  copy 
of  tbe  order  granting  the  application,  together 
with  tbe  apphcatioD,  to  be  recorded -m  the  of- 
fice of  the  county  clerk  before  proceeding  un- 
der it,  are  complied  with. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  {g  26-84;  Dec  Dig.  S  16.*] 

6.  Bbidqes  (I  16*)— Tolls— Statutoet  Pbo- 

VI8I0NS. 

The  Legislature  having  made  specific  pro- 
vision for  the  granting  by  boards  of  supervisors 
of  authority  to  construct  toll  bridges,  and  hav- 
ing limited  tbe  extent  of  the  power  and  the 
mode  of  its  exercise,  a  grant  of  such  authority, 
not  in  accordance  with  the  ststute,  cannot  be 
upheld  under  the  general  powers  of  boards  of 
supervisors  to  make  contracts. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  H  26-84;  Dec.  Dig.  S  16.*] 

7.  Bbidqes  ({  16*)— Powkbs  or  Boabds  or 
Sdpebvisobs — Estoppel. 

A  county  U  not  estopped  to  deny  the  va- 
lidity of  a  franchise  for  the  construction  of  a 
toll  bridge,  granted  by  its  board  of  supervisors, 
because  it  has  received  the  benefits  of  the 
grantee's  expenditures  in  reliance  on  such  fran- 
chise. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Gent  Dig.  ff  26-S4;  Dec  Dig.  |  16.*] 

In  Bank.  Appeal  froni  Superior  Court, 
Calaveras  Connty;  A.  I.  McSorley,  Judge. 

Action  by  Angella  Glardella  againat  the 
County  of  Amador  and  anothw.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Wm.  O.  Snyder,  Dlst  Atty.,  of  Jackson, 
and  Will  A.  Dower,  of  San  Andreas,  for  ap- 
pellants. Frank  J.  Solinsky,  of  San  Andreas, 
and  Paul  G.  Morf,  of  San  Fiandsco,  for  re- 
spondent 

SLOSS,  J.  The  defendants  appeal  from 
a  judgment  la  favor  of  plaintm. 

The  action  was  brought  to  quiet  plalntUTs 
title  to  a  bridge,  called  "the  Big  Bar  Bridge," 
crossing  tbe  Mokelumne  river,  and  to  quiet 
title  to  a  portion  of  the  road  leading  to  the 
bridge  at  either  end.  At  Big  Bar,  where 
the  bridge  crosses,  the  thread  of  the  Mokel- 
umne river  forms  tbe  boundary  betwe^i 
Amador  and  Calaveras  counties.  The  latter 
county  is  on  the  left  bank  of  the  river.  The 
plaintlfT  claims  under  two  ordinances  passed 
by  the  supervisors  of  Calaveras  and  Amador 
counties  on  tbe  4th  and  6th  days  of  April, 
1898,  respectively,  purporting  to  grant  to  her 
a  franchise  permitting  her,  for  the  period  of 
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30  years,  to  collect  tolls  from  the  pnbllc  trar- 
ellng  upon  said  toads  and  orer  said  bridge. 
The  counties  defendant  assert,  on  the  other 
hand,  that  the  bridge,  with  Its  approaches, 
Is  a  free  pabllc  highway,  and  that  the  al- 
leged franchises  to  collect  tolls  are  void. 

In  March,  18^  the  Legislature  passed  an 
act  (Stats.  1862,  p.  7<0  granting  to  Louis 
Sober  and  bis  associates  the  right  to  con- 
struct a  bridge  at  Big  Bar,  with  a  road 
crossing  said  bridge  from  Hokelumne  Hill,  In 
OalaTeras  county,  to  Butte,  In  Amador  coun- 
ty, and  to  collect  thereon  for  20  years  such 
tolls  as  might  annually  be  fixed  by  the  board 
of  superrlsors  of  Calaveras  county.  The 
bridge  was  constructed  and  tolls  collected  by 
Sober  &  Oo.  until.  In  October,  1886,  the  sn- 
perrlsora  of  Calaveraii  county  passed  atf  order 
declaring  the  bridge  to  be  a  free  public 
bridge,  and  the  road  leading  thereto  In  said 
county  a  free  public  highway.  In  Febmary. 
1886;  Sober  A  Go.  filed  a  petltloa  in  the  su- 
perior court  of  Calaveraa  county  for  a  writ 
of  certiorArl  to  review  audi  ordn',  and  the 
pxoceedliig  rssnltsd  In  a  judpnent  dedarlng 
the  action  oi  the  board  to  b0  In  excess  of  Its 
Jurisdiction,  and  wTniniiiTig  the  ordw  com- 
Idalned  of.  No  anneal  waa  em  takoi  firam 
this  Jndgmait. 

In  July,  1886;  ti»  hoard  of  superrisors  (tf 
Calaveras  county  granted  to  Sober  ft  Oo.  a 
license  to  collect  tolls  on  the  bridge  until  the 
.first  Monday  in  October  of  the  same  year. 
Thereafter  the  rit^ta  of  Sober  ft  C!o.,  wha^ 
ever  they  were,  became  vested  by  transfers 
in  Joseph  Gard^la,  who  died  In  1881.  The 
plalntUF  and  her  four  chUdroi  succeeded  to 
his  interest  After  October,  1886,  no  license 
was  granted,  but  the  supervisors  continued, 
firom  year  to  year,  to  fix  the  tolls  to  be  col- 
lected by  the  successors  of  Sober  ft  Co. 

In  AprU,  1898,  the  plalnUff  filed  with  the 
board  of  supervisors  of  Calaveras  county  a 
petition  praying  for  a  franchise  to  collect 
tolls  OB  the  Big  Bar  Bridge  for  30  years. 
The  petition  averred  that  it  was  necessary 
to  repair  the  bridge  and  replace  a  lai^e  por- 
tion thereof  with  a  combination  iron  bridge ; 
that  the  expense  of  reconstruction  would  be 
about  HOOO.  The  petitioner  alleged  her  will- 
ingness to  reconstruct  the  bridge,  and  to  keep 
It  In  repair  during  the  term  of  su(4i  fran- 
chise. A  similar  petition  was  presented  to 
the  supervisors  of  Amador  county.  The  or- 
ders granting  the  franchises  were  adopted,  as 
already  stated,  on  the  4tb  and  6th  days  of 
April,  1888.  In  neither  case  did  the  order 
of  the  board,  or  Its  records,  contain,  by  way 
of  recital,  or  otherwise,  a  finding  or  declara- 
tion that  in  the  jui^ment  of  the  board  "the 
expense  necessary  to  operate  or  maintain" 
the  bridge  was  "too  great  to  Justify  the  coun- 
ts in  so  operating  or  maintaining'  It  Pol. 
Code,  I  4041,  Bubd.  SS.  The  court  however, 
admitted,  over  the  objection  of  the  defend- 
ants, parol  testimony  tending  to  show  that 
the  r««pectiTe  boards  did  make  a  determlnar. 


tlon  of  this  fttct  Thereafter  Mrs.  Qardella 
repaired  and  reconstructed  the  bridge  and 
its  approaches,  e^Mnding  therecm  some 
$8,000;  and  she  has  ever  aino^  until  the 
presoit  controversy  arose,  made  all  neces- 
sary repairs,  and  has  collected  tolls  at  the 
rates  fixed,  from  time  to  tlme^  by  the  sup^ 
visors  of  Calaveras  county. 

[1]  In  this  state  of  facts,  the  iHrldge  un- 
questionably was,  whoi  tiie  orders  of  tlie 
4th  and  6th  days  of  April,  1898,  were  made, 
a  free  public  highway,  and  not  es  dedared 
In  one  of  the  conclusions  of  law,  a  toll 
bridge,  with  xespect  to  which  the  plalntlit 
was  the  owner  of  a  valid  franchise.  By  the 
act  of  1862,  under  which  the  bridge  was  orig- 
inally constructed,  the  right  to  collect  tolls 
was  granted  for  the  period  of  20  years.  Up- 
on the  expiration  of  tliat  period,  the  right 
ceased  by  limitation.  Pol.  Code,  1 2919:  Peo- 
^  T.  Anderson,  etc.,  Co.,  76  Cal.  190, 18  Pac 
908;  People  r.  Davldsfm,  79  Cal.  166,  21  Pac. 
638 ;  Blood  T.  Woods,  96  GaL  78,  86,  SO  Pac 
129;  People  t.  Auburn,  et&,  Tnmiiifce  Gob, 
122  OU.  886,  SB  Pa&  la  Ibe  constroctioD 
of  a  road  upon  the  grant  of  a  fMachlse  to 
collect  tolls  Is  a  dedication  of  tbe  road  to 
pnblte  wa,  mbject  <nly  to  tiie  right  to  col- 
lect toUs.  Blood  Woods,  ^le  road 
bdmgs  to  the  putdlt^  ud  the  oitly  Intoest 
of  the  holder  of  the  firanehlae  Is  the  rli^t  to 
collect  tolls  as  a  compennUon  Aw  building 
the  road.  Wood  Tnu^e  Tnmifike  Go.,  24 
GaL  476;  Kellett  r.  Oaytoa.  90  GaL  210;  33 
Pac.  886.  Thwe  Is  no  right  to  oompauatlon 
when  tbe  right  to  take  ti^  has  eeased  by 
explrattcoi  of  the  term  for  whlcb  it  was 
granted,  or  by  abandonment  IfoMulIln  v. 
Leitch,  83  GftL  288,  28  Pac  284.  The  same 
rule  appllea  to  bridges  (Sears  r.  Tuolumiw 
County,  132  GaL  107,  M  Pac  270>,  wbldi  an 
highways  under  the  definition  of  the  statute. 
Pol.  Code,  i  2618. 

It  Is  argued  that  section  2619  of  tbe  PoUtt 
cal  Code,  providing  that  "whenever  the  fran- 
chise for  any  toll  bridge,  trail,  turnpike, 
plank  or  common  wagon  road  has  eqdred 
limitation  or  nonuser,  such  bridge  ■  •  * 
becomes  a  free  public  highway,"  applies  only 
to  bridges  or  roads  wholly  within  a  single 
county.  The  section  was  relied  tipon  in 
Blood  V.  Woods,  su]wa,  wh^e  the  road  In 
question  extended  ftvm  one  county  Into  an- 
other. But  i'  we  were  to  dlsr^rd  the 
Code  section,  the  result  would  be  the  same. 
In  tbe  absence  of  any  statute,  a  toll  road, 
upon  tbe  expiration  of  tbe  time  for  which 
the  franchise  to  take  tt^s  waa  granted, 
would  become  a  free  pubUe  highway.  WwsifiB 
V.  Davidson,  supra. 

[2]  It  is  claimed,  however,  that  the  Judg- 
ment in  tbe  certiorari  proceeding  broi^ht  by 
Sober  ft  Co.  in  1886  was  an  adjudlcatlcm 
that  the  brld^  was  not  a  free  public  high- 
way, and  that  this  adjudication,  whether  tf- 
roneons  or  not  lifts  become  final  and  oontiv- 
alva  We  think  tbe  Judgment  bad  no  such 
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^ect  "That  <mly  la  deemed  to  tutve  beeai 
adjudged  In  a  former  judgment  which  ap- 
peara  upon  its  ftce  to  have  beoi  ao  adjudged, 
or  whldi  was  actually  and  necessarily  lo- 
clnded  therein  or  necessary  thereto."  Code 
Qt.  Proc.  I  iSai;  Fulton  t.  Hanlow,  20  Gal. 
456;  OhapiDan  r.  Hngbss,  134  OaL  841,  68 
Pac  288,  60  Pac.  974,  66  Pac  082.  All  that 
waa  adjudged  In  ttie  jadgmeat  In  cwtlorarl 
was  that  th^  board  of  anperrlsors  had  no 
jariadictlon  to  make  an  order  declaring  the 
toldge  to  be  a  free  jmUlc  blfl^way.  The 
want  of  tucfa  jurisdiction  may  have  rested  on 
any  one  of  a  variety  of  groandSi  Oertalnly 
tbe  ownenhlp  1^  Sober  ft  Go.  of  a  ftandilae 
to  collect  tolls  was  not  a  necessary  part  of 
the  adjndicatlim. 

[I]  If,  then,  tbe  bridge  In  qiiestSoik  was,  on 
the  4th  and  6th  daya  of  April,  1808,  a  free 
public  highway,  there  waa  no  power,  unless 
by  Tlrtoe  of  snbdlTislon  8S  of  section  4041 
of  Uie  Pollttoa  Code,  to  grant  a  ftandifse  to 
take  tolls  thereon.  Thla  snbdlTislon  Is,  In 
effect,  a  re-enactment  of  a  provision  which 
appeared  for  the  first  time  tn  subdivision  41 
of  section  25  of  the  "Act  to  establish  a  uni- 
form system  of  county  and  township  govern- 
ments," approved  March  24,  1803.  Stats. 
1893,  pp.  846,  360.  Prior  to  the  enactment 
of  this  statute,  no  franchise  to  collect  tolls 
upon  a  public  highway  could  be  granted  at 
all.  El  Dorado  Coun^  v.  Davison,  30  Cal. 
520.  As  was  said  In  the  case  last  cited, 
where  the  board  of  supervisors  had  under- 
taken to  grant  such  a  franchise  to  tbe  de- 
fendant: "A  tollgate  erected  upon  a  highway 
which  belongs  to  tbe  state  or  the  people 
thereof  Is  a  nuisance,  and  might  be  abated 
as  such.  Tbe  grant  to  the  defwdant  waM  to 
do  an  illegal  act." 

[4]  Since  1803,  however,  boards  of  super- 
visors have  had  power  to  grant  franchises 
for  taking  tolls  on  public  highways,  "wbnt 
In  their  judgment  the  expense  necessary  to 
operate  or  maintain  such  public  roads  or 
highways  as  free  public  highways  is  too 
great  to  justify  the  county  in  so  operating 
or  maintaining  them."  Blood  v.  McCarty, 
112  Gal.  CCl,  44  Pac.  1025.  In  the  present 
action  the  court  made  a  findli^  to  the  ef- 
fect that  tbe  board  of  supervisors  of  each 
of  the  counties  of  Calaveras  and  Amador  did, 
before  granting  the  franchises  of  April  4  and 
5,  1898,  make  a  determination  that  the  ex- 
pense of  maintaining  and  operating  tbe 
bridge  was  too  great  to  justify  the  respective 
cosntles  In  so  maintaining  and  operating  it 
This  finding  is  attacked  by  appellants;  tbelr 
praition  being  that  the  determination  In 
question,  whldk  Is  prerequisite  to  the  validi- 
ty of  the  order  (Beddl  v.  Scott.  126  Cal.  675, 
SO  Paa  210),  must  appear  afflrmatively  upon 
tbe  record  of  tbe  board,  and  if  not  so  ap- 
pearing, cannot  be  proven  otherwise.  The 
records  of  tbe  respective  boards  do  not,  as 
already  stated,  show  such  determination. 
While  the  point  thus  urged  finds  some  sup- 


port in  the  case  last  cited,  the  weight  of 
authority  seems  to  be  to  the  effect  that  parol 
evidence  Is  admlsslUe  to  show  that  a  court 
or  board  of  limited  power  has  acted  within 
its  jurisdiction,  in  the  absence  of  a  statute 
requrlng  such  facts  to  appear  in  the  minutes 
or  other  record  of  Its  proceedings,  Jolley 
v.  Folts,  84  GaL  8Z1;  Bedamatloii  Dlat  v. 
Goldman,  60GaL688,4Pae.676;  Inre  Wil- 
liams, 102  Cal.  70,  77,  86  Fac  407,  41  Am. 
St  EEik  168;  Freeman  on  Judgments  (4th 
Ed.)  1 628:  Black  on  Jodgments,  |  282.  Bat 
It  la  unnecessary  to  decide  this  question  here. 
The  respondent  herself  suggests,  and  we 
think  correctly,  that  subdivision  38  of  section 
4041  has  no  application  to  the  case  of  a 
bridge  across  waters  separating  two  coun- 
ties. In  Oroley  v.  GaL  Pac  B.  B.  Go.,  134 
CaL  5B7,  66  Pae  860;  the  court  hdd  that. 
aubdMsion  4  of  section  25  of  the  county  gov- 
emment  act  (Stats.  ISOl,  p.  900),  giving  the 
supervisors  power  to  erect  bri^iea,  but  pro- 
viding that  when  tbe  coat  of  erection  of  any 
bridge  exceeds  Oe  sum  of  9500  the  board 
must  advertise  fbr  bids,  etc.,  toA  no  bearing 
upon  the  authority  of  the  board  to  contract 
for  the  omiBtnictlon  of  a  bridge  crossing  a 
stream  whldli  s^rated  two  counties.  It 
was  pointed  out  that,  as  the  authority  of  tbe 
board  was  limited  to  tbe  construction  of 
bridges  "within  the  county,"  the  conBtructlon 
of  a  bridge,  only  one-half  of  which  would  be 
in  the  county,  was  not  Included  in  tbe  grant 
of  power,  or  controlled  by  tbe  limitations 
upon  such  grant  "It  la  also  evident,"  says 
the  court,  **that  neither  county  would  have 
the  right  to  construct  a  bridge  beyond  its 
own  boundary  line,  and  there  Is  no  provision 
in  the  subdivision  for  any  concert  of  action 
between  tbe  boards  of  two  counUes,  or  for 
harmonizing  any  difference  between  them,  if 
such  should  exist"  Tbe  reasoning  applies 
with  equal  force  to  tbe  case  before  us.  By 
the  introductory  words  of  section  4041,  the 
suiiervlsors  are  vested  with  enumerated  pow- 
ers "in  their  respective  counties."  A  bridge 
across  a  river  dividing  two  counties  Is  an 
entirety.  In  the  nature  of  things,  U  calls 
for  nnity  of  control.  This  Is  illustrated  by 
tbe  Code  sections  authorizing  the  construc- 
tion of  toU  bridges  over  waters  dividing  two 
counties.  Pol.  Code,  |  2843  et  seq.  By  these 
provlBions  tbe  grant  of  the  right  to  construct, 
the  fixing  of  license  taxes  and  tolls,  and  all 
details  of  relation,  are  placed  In  the  jurlS' 
diction  of  tbe  supervisors  of  the  county  on 
the  left  bank  of  the  stream  or  other  water. 
That  no  similar  provision  is  found  in  the 
general  ^lactment  (Pol.  Code,  i  4041,  subd. 
33),  authorizing  the  grant  of  a  right  to  take 
tolls  upon  a  public  highway,  la  persaaslve 
evidence  that  the  subdivision  was  not  de- 
signed to  include  the  case  of  a  bridge  over 
waters  dividing  two  counties.  It  was  cer- 
tainly never  contemplated  that  the  board  of 
supOTvlsora  of  tbe  conn^  in  which  one-half 
of  su<^  bridge  was  located  should  have  au- 
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tborlty  to  grant  a  francblae  to  take  tolls 
over  such  half,  while  the  remainder  of  the 
bridge  might  be  free  and  open.  Here,  as 
Is  the  case  of  the  constmctloa  of  a  new 
bridge  (the  case  considered  in  Groley  t.  CaL 
Pac.  R.  B.  Co.,  supra),  there  is  no  provision 
for  concerted  action  between  the  two  coun- 
ties. The  reasonable  Interpretation  of  sub- 
division 33  of  section  4041  is  that  the  section, 
if  it  corers  the  case  of  a  bridge  at  all,  has 
reference  only  to  bridges  situated  entirely 
within  the  limits  of  a  county. 

[C]  The  respondent  urges,  however,  that 
the  transaction  of  April,  1898,  may  be  viewed 
in  another  aspect  The  claim  Is  that  what 
was  offered  by  plaintiff  In  her  petition,  and 
suttsequently  carried  out  by  her,  was,  In  ef- 
fect, the  construction  of  a  new  bridge  in  re- 
turn for  the  grant  of  a  right  to  take  tolls 
thereon.  As  has  already  been  suggested,  au- 
thority to  so  construct  a  toll  bridge  may  be 
granted  by  the  board  of  supervisors  of  the 
county  situated  on  the  left  bank  of  the  river. 
Pol.  Code,  S  2843.  But  such  grant  may  be 
made  only  upon  compliance  with  various  re- 
quirements, such  as  the  publication  of  a  no- 
tice of  the  intended  application.  Pol.  Code, 
I  2870.  The  applicant  must  also  cause  a  cer- 
tified copy  of  the  order  granting  the  applica- 
tion, with  the  application,  to  be  recorded  In 
the  oflBce  of  the  county  clerk  before  "pro- 
ceeding under  it"  Pol.  Code,  S  2872.  It  Is 
not  claimed  that  there  was  any  compliance 
with  these  provisions,  and  the  grant  to  plain- 
tiff cannot,  therefore,  be  sustained  under  the 
power  conferred  upon  the  board  of  supervis- 
ors by  the  sections  just  cited. 

[I]  There  Is  no  force  In  the  contention 
that  the  proceedings  constituted  a  contract, 
which  the  respective  boards -of  supervisors 
were  authorized  to  make  with  plaintiff  under 
their  general  powers.  In  Groley  v.  CaL  Pac. 
R.  R.  Co.,  Bupra,  It  was  held  that  section 
2713  of  the  Political  Code  gave  to  the  super- 
visors of  the  counties  bordering  upon  streams 
plenary  powers,  in  the  matter  of  the  con- 
struction of  bridges  crossing  such  streams, 
to  such  extent  as  to  permit  the  county  to 
agree  to  pay  to  a  railroad  corporation  con- 
structing such  bridge  a  given  sum  in  return 
for  the  furnishing,  on  the  bridge,  of  a  sepa- 
rate roadway  for  teams  and  pedestrtanaL 


The  decision  Is  based  upon  the  ground  that 
there  ia  no  legislation  Ilmitii^  the  power 
of  the  board  In  the  matter,  "nor  upon  the  ex- 
tent or  mode  in  which  It  Is  to  be  exercised." 
But,  obviously,  this  reasoning  has  no  appli- 
cation to  the  grant  of  a  franchise  to  con- 
stmct  a  toll  bridge;  for  with  respect  to  this 
subject  the  Legislature  has  made  spedUc 
provision,  limiting  both  the  extent  of  the 
power  and  the  mode  of  its  Qxercls&  Pol. 
Code,  I  2843  et  seq.  On  the  other  hand.  If 
this  be  regarded,  not  as  the  construction  of 
a  new  bridge,  but  as  the  grant  of  a  franchise 
to  take  tolls  upon  an  existing  public  and 
open  bridge,  the  power  to  grant  such  fran- 
chise cannot  be  Implied  from  any  general 
expression  In  the  statute  defining  the  pow- 
ers of  boards  of  supervisors  (Blood  v.  Wooda, 
supra),  since,  as  we  have  seen,  there  Is,  la 
the  at^uce  of  statute  expressly  granting  It, 
no  power  to  authorize  the  taking  of  tolls  up* 
on  a  public  highway.  El  Dorado  County 
Davison,  supra;  Blood  v.  Woods,  supra. 

[7]  Finally,  It  Is  argued  that  the  counties, 
having  received  the  benefits  of  plalntlCTs  ex- 
penditures, are  estopped  to  d^y  the  validity 
of  the  franchise  forming  the  consld^ation 
of  such  expenditures.  But  the  doctrine  of 
estoppel  cannot  we  think,  be  applied  so  as 
to  validate,  as  against  the  public,  grants  in 
excess  of  the  limited  powers  conferred  upon 
the  public  agents  who  assumed  to  make 
them.  If  there  be  any  estoppel  In  cases  of 
this  character.  Its  effect  must  be  limited  to 
permitting  the  plaintiff  to  retain  what  she 
has  received  (Sacramento  County  v.  South- 
ern Pacific  Co.,  127  Cal.  217,  59  Pac.  568, 
825),  or  to  recover  the  reasonable  value  of 
what  abe  has  conferred  upon  the  defendants 
In  reliance  upon  their  action.  To  grant  fur- 
ther relief,  such  as  that  sought  in  this  ac- 
tion, would  obliterate  the  distinction  between 
powers  conferred  upon  public  officers  or 
boards  and  those  expressly  withheld  from 
them.  The  mere  assumption  of  a  power 
would,  if  acted  upon  to  his  cost  by  a  third 
person  be  equlvalrat  to  the  exercise  of  a 
power  actually  possessed. 

The  judgment  Is  reversed. 

We  concur:  ANGBLLOTTI.  J.;  SHAW, 
7.;  HELVIN,  J.;  HBNSHAW,  J. 
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(S.  F. 

fSnpreme  Court  of  California.   Jan.  22,  1918.) 

1.  Wills  (|  277*)— Pbobate— Fiuwo  ot  Cor- 

TEST— StATDTOBT  PROVISIONS. 

Code  CivU  Proc.  U  1306-1308,  1312,  pro- 
^dinR  that  at  the  time  appointed  for  the  hear- 
ing of  the  petition  for  the  probate  of  a  will  or 
the  time  to  which  the  hearing  may  have  been 
postponed  the  court  mast  hear  the  proof  of  the 
will,  and  that  any  person  interested  may  ap- 
pear and  contest  the  will,  that,  if  no  person 
appears  to  contest,  the  conrt  may  admit  the 
will  to  probate  on  the  testimony  of  one  of  the 
aabscTinng  witnesses,  and  that,  If  any  one  ap- 
pears to  contest,  be  must  file  written  gronnds 
of  opposition  to  the  probate,  do  not  in  terms 
prescribe  when  written  opposition  to  probate 
must  be  filed  in  the  case  of  a  contest  before 
prolMite  to  entitle  if  to  be  considered,  bnt  to  be 
effectnal  as  a  contest  before  probate,  the  writ- 
ten opposition  must  be  filed  before  the  will  is 
admitted  to  probate,  and  a  contest  initiated  aft- 
er the  time  originally  appointed  for  the  hear- 
ing of  the  petition,  bnt  before  tbe  boor  to 
which  the  hearing  baa  been  postponed,  is  in 
time. 

[EU.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  682-635 ;  Dec.  Dig.  S  277.«1 

2.  Wills  (|  277*)— Pbobate— Filikq  of  Con- 
test—Statutoby  Pbovisions. 

Where  the  court  at  the  time  fixed  for  tbe 
hearing  of  the  petition  for  the  probate  of  a  will 
took  the  testimony  of  witnesses  for  their  con- 
venience without  prejudice  to  the  rights  of  a 
contestant,  and  then  adjourned  the  bearing  to 
a  subsequent  hour,  a  contest  filed  before  such 
hour  was  in  time.  . 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  II  632-635  ;  Dec  Dig.  |  277.*] 

8.  Wills  (|  384*>— Probate— Fiukq  of  Con- 
test—Statttobt  Pbovisions. 

The  disregard  of  a  contest  before  probate 
Initiated  In  time  is  prejudicial,  though  contest- 
ant may  institute  a  new  contest  within  one 
year  after  probate,  especlalhr  where  the  con- 
test before  probate,  if  snccessnl,  would  prevent 
the  petitioner  for  probate  from  acting  as  exec* 
utor  without  bonds,  while  contestant  was  tbe 
owner  of  one-ltalt  of  tbe  property  of  testator 
if  the  will  was  invalid,  and  hence  interested  in 
having  proper  aecurl^  from  tbe  parson  admin- 
istering tbe  estate. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  866-858 ;  Dec  Dig.  |  384.*] 

Department  1.  Appeal  from  Superior 
Court,  Clt7  and  County  of  San  Frandsoo; 
J.  V.  Coffey.  Judge. 

FrooeedlogB  for  the  probate  of  tbe  will  of 
Constanda  MoUeDlct^,  deceased.  From  an 
order  admitting  the  will  to  probate  and  ap* 
pointing  Willi&ni  Moll«ikopt  as  executor,  the 
party  agreed  appeals.  Reversed. 

Isidore  B.  Dockweiler;  of  Los  Angeles,  Cos- 
tell  o  &  CoBtello,  of  San  Francisco,  and  Rob- 
ert B.  Murphy,  ot  Los  Angeles  (A.  W.  BrouU- 
lett,  of  San  Francisco,  of  counsel),  for  appel* 
lant.  F.  G.  Hentig,  of  Los  Angeles  (Haas  & 
Dnnntgan,  ot  Los  Angeles,  of  counsel),  for 
Kspfflident. 

ANGELLOTTI.  J.  This  is  an  appeal  from 
an  order  admitting  a  certain  document  to 
probate  as  the  last  will  of  deceased,  and  ap- 
pointing the  petitioner  William  Mollrakopf 


executor  thereof  without  bond  as  specified 
therein. 

The  material  facts  on  this  apiieal  are  sub- 
stantially as  follows:  The  petition  for  the 
probate  of  said  alleged  will  came  on  for 
hearing  on  March  19,  1912,  at  10  o'clock  a. 
m.  At  that  time  no  written  grounds  of  op- 
position had  been  filed.  One  of  the  attor- 
neys of  the  contestant  (Juliana  R.  de  Long, 
mother  of  deceased)  announced  to  the  court 
that  written  gronnds  of  opposition  to  the 
probate  had  been  mailed  in  Los  Angeles  to 
the  clerk  of  said  court  the  day  before,  and 
were  then  due  in  San  Francisco,  and  that  a 
copy  thereof  had  been  served  on  petitioner's 
attorney  the  day  before.  The  conrt  announc- 
ed that,  "as  some  of  the  witnesses  had  come 
from  L08  Angeles,  he  would  hear  their  tes- 
timony, preliminarily,  and  without  prejudice 
to  the  rights  of  the  contestant."  witnesses 
were  then  called  and  examined  on  behalf  of 
the  petitioner,  and  gave  testimony  that  the 
will  was  duly  executed,  and  that  deceased 
was  of  sound  mtnd,  and  not  acting  under 
duress,  fraud,  etc.  The  ctmrt  then  stated 
that  It  would  continue  the  further  bearing 
of  tbe  matter  to  2  o'clock  p.  m.  of  the  same 
day,  which  was  done.  Prior  to  that  time  the 
written  opposition  to  the  probate  was  filed 
in  the  offica  of  the  clerk  of  said  court,  and 
the  same  showed,  by  affidavit  attached  there- 
to, that  It  had  been  served  by  copy  on  the 
attorney  for  tbe  petitioner  by  the  leaving  of 
such  copy  in  bis  office  with  a  pm(m  in 
diarge  tiiereof  under  tb»  ctrcumstancea  and 
in  the  manner  specified  In  subdivision  1  of 
section  lOU  of  the  Code  of  Civil  Procedure. 
This  written  <n>po8itlon  was  In  proper  form, 
and  to  use  tbe  language  of  In  re  Stewart, 
100  CaL  240,  84  Pac.  707.  "aet  forth  many 
allc^ied  facts  which,  it  true,  established  tbe 
invalidity  of  the  asserted  will."  When  the 
matter  came  on  for  further  bearing  at  2 
p.  m.,  the  written  oH>o8ltlon  on  file,  with 
proof  of  service,  was  brought  to  the  attm- 
Uon  of  tbe  court  Tbe  court  then  ruled  that, 
as  tbe  written  opposition  was  not  on  file  at 
10  a.  m.  (tf  that  day,  the  same  should  be  dis- 
regarded, and  also  that  tbe  attorney  for  pe- 
titioner had  not  received  sufficient  notice. 
Thereupon  the  order  admitting  the  will  to 
probate  and  appointing  petitioner  executor 
was  made,  without  any  other  disposition  of 
the  written  opposition  to  probate. 

It  ia  not  disputed  that  if  tbe  written  op- 
position was  properly  served  on  petitioner's 
attorney,  and  was  not  filed  too  late  to  en- 
title it  to  be  considered,  it  was  a  bar  to  the 
admission  of  the  alleged  will  to  probate  un- 
til disposed  of  in  the  manner  provided  by 
law.  Such  disposition  Involved  an  opportu- 
nity to  those  interested  in  the  will  to  an- 
swer the  opposition,  and  a  trial  of  the  issues 
thus  made,  by  a  jury  if  either  party  so  re- 
quested. 

It  is  not  su^ested  by  respondent  that 


•Vbr  otlier  cmam  bm  ssim  tople  and  seetloa  NUHBBR  la  Dee.  Dig.  *  Am.  Dig.  Kay-Na.  Bsrias  A  Bap'r  Indexw 


Digitized  by 


998  129  PACIFIG 

serrlce  of  tbe  written  opposition  by  copy, 
was  not  made  on  petitioner  on  Mardi  18, 
1912,  in  all  respects  as  reQulred  by  law,  and 
we  are  satlafled  tbat  tbe  affidavit  attached 
to  the  wrlttoi  <vposition  sofflciently  sbowed 
due  service. 

[1]  Our  law  nowbtte  In  terms  prescribes 
wlien  the  written  opposition  most  be  filed, 
In  the  case  of  a  contest  before  probate,  in 
order  to  entitle  It  to  be  considered-  Notice 
of  the  time  appointed  for  the  probate  having 
been  provided,  it  Is  declared  In  section  1306 
of  the  Code  of  Civil  Procedure  that  "at  the 
time  appointed  for  the  hearing,  or  the  time 
to  which  tbe  hearing  may  have  been  post- 
poned, •  •  *  the  coort  must  hear  tbe 
testimony  and  proof  of  the  will."  In  section 
1307  of  the  Code  of  Civil  Procednre  It  Is  de* 
dared  that  "any  person  interested  may  ap- 
pear and  contest  tbe  will."  and  In  section 
taoe  of  the  Code  of  GlvU  Procedure  that,  "If 
no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probate  on 
tbe  tMtlmony  of  one  of  the  subscribing  wit- 
nesses <Hi]y,'*  etc.  By  section  1312  of  the 
Code  of  OtvU  Procedun  It  Is  declared  that. 
"If  any  one  appears  to  contest  the  wllU  be 
must  file  written  grounds  of  omtosltlon  to 
tbe  probate  thereof."  vte.  Obviously,  to  be 
^ectnal  as  a  contest  before  probate,  tbe 
written  oppo^tlon  must  be  filed  before  the 
allied  will  Is  admitted  to  probate,  but  there 
is  nothing  In  the  provisions  of  our  Code  that 
in  terms  makes  it  Inefltectnal  if  filed  at  any 
thne  prior  to  tbe  admis^on  of  tbe  will  to 
probata  Tbe  statute  contemplates,  of  course, 
that  itwUl  be  filed  at  or  before  tbe  thne  des- 
ignated in  the  notice  for  tbe  bearii«  of  the 
petition  for  probate,  and  Inasmuch  as.  in  tbe 
absence  of  a  contest,  tbe  formal  proofs  as  to 
execution,  eta,  may  be  and  are  ordinarily 
tben  recelTed  and  Uw  allied  will  admitted 
to  probate,  a  party  deslrtaig  to  contest  will 
naturally  file  his  opposition  at  or  prior  to. 
the  time  so  designated.  But  tbe  person  pro- 
posing to  contest  befbre  probate  does  not 
forfeit  bis  right  to  do  so  merely  by  reason 
of  falling  to  file  bis  opposition  at  or  prior 
to  tbe  time  so  designated  In  the  notice  tot 
tbe  bearing. 

It  has  been  held  that.  If  tbe  contest  Is 
properly  Instituted  beFore  tbe  time  to  which 
the  hearing  on  the  petition  Is  continued,  ft  Is 
In  time,  and  must  be  considered.  Tills  is 
practically  held  In  Estate  of  Stewart,  100 
CaL  246.  34  Pac.  706.  It  Is  true  that  In  that 
case  the  opposition  was  on  file  at  tbe  orig- 
inal time  fixed  for  bearing,  but  tbere  was 
then  lacking  proof  of  service  thereof  on  cer- 
tain parties  other  than  the  petitioner  who 
were  required  by  the  statute  to  be  served. 
A  motion  to  strike  the  oi^iosltion  from  the 
flies  on  the  ground  that  the  same  had  not 
been  filed  or  served  as  required  by  law  was 
made,  and  this  motion  was  taken  unAer  ad- 
visement until  2  p.  m.  of  the  same  day.  Be- 
fore tbat  time  arrived,  contestant  supplied 
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such  proofs,  but  the  lower  court  held  tbat 
they  should  have  been  filed  at  10  a.  m.  and 
came  too  late.  It  therefore  struck  the  oppo- 
sition from  the  flies,  and  admitted  the  will 
to  probata  ^nds  court  held,  first,  tbat  tbe 
absence  of  audi  proof  of  service  was  no  war- 
rant for  a  disregard  of  tbe  contest  as  to  tbe 
petltl<mer  for  probate,  as  to  whom  iwoof  <tf 
service  was  on  file;  and,  second,  assuming 
that  such  absence  of  iffoof  rendered  the  oppo- 
sitim  Ineffectual,  nevertheless,  the  furnishing 
of  such  proof  "before  tbe  hour  to  wlilch  tbe 
matter  bad  been  continued"  sufflcl^tly  an- 
swered the  objection  of  petitioner.  In  other 
words,  that.  If  all  the  requirements  of  the 
law  as  to  the  Institution  of  a  contest  are  com- 
piled with  at  or  prior  to  the  time  to  whldi 
the  hearing  on  the  petitiou  is  continued,  the 
contest  Is  in  time;  even  Oiough  none  at  such 
reqniramentB  was  oompUed  with  at  or  inlor 
to  tbe  dme  dertgnalwd  tm  bearing  by  tbe  no- 
tlee.  In  tbe  ceee  Just  etted  this  court  said 
that,  **aiider  these  cbcumstanoes,  we  see  no 
ground  ia»n  whldi  tbe  ord»  appealed  from 
(ttw  Older  admitting  the  will  to  probate)  can 
be  affirmed."  That  a  contest  liUtlated  after 
tbe  time  originally  awdnted  for  tbe  bear- 
ing of  tbe  petltUm,  but  before  tbe  hour  to 
which  sndi  hearing  has  been  pos^oned,  is 
In  time,  has  twice  hem  held  by  the  Suprone 
Court  of  Montana,  upon  statutes  substantial- 
ly similar  to  onn.  See  Balelgb  v.  District 
Court,  24  Mont  806^  61  Pac.  991,  81  Am. 
St  Bep.  4S1;  State  t.  District  Court,  25 
Mont  S55,  6S  Pac:  120.  We  think  tbat  tbere 
can  be  no  donbt  as  to  tbe  coxrectness  of  these 
rulings,  In  view  of  tbe  statutory  provisions 
In  California  and  Montana  on  tbe  subject. 

[t]  Tbe  record  on  appeal,  fairly  construed, 
brings  this  case  wiUiln  the  doctrine  of  these 
dedslonsL  Mncb  reliance  is  placed  by  re- 
spondent upon  tbe  fact  that  tbe  court  did  re- 
eeln  testlmopy  In  support  of  the  will  at  the 
morning  session  and  btfore  continuing  tbe 
further  hearing  to  2  m.,  and  be  dalms  Uiat 
the  record  shows  that  the  hearing  was  then 
completed;  no  further  testimony  baring  been 
glvffli  at  the  afternoon  session.  But  tbe  bill 
of  exceptions  shows  that.  In  response  to  tbe 
statement  of  counstf  for  the  contestant  as  to 
tbe  proposed  contest,  tbe  learned  Judge  of 
the  trial  court  announced  that  "as  some  of 
the  witnesses  had  come  from  Los  Angeles  he 
would  hear  their  testlnxmy  pr^Umtnarily  and 
without  prejudice  to  tbe  rights  of  the  contest- 
ant" and  that  after  doing  this  he  continued 
the  further  bearing  of  the  matter  to  2  o'clock 
p.  m.  This  was  practically,  for  all  tbe  pur- 
poses of  a  contest  a  continuance  of  the 
whole  hearing  from  the  time  originally  set 
until  2  o'clock  p.  m.  of  the  same  day,  and  it 
was  a  continuance  that  the  court  bad  power 
to  grant.  Under  the  authorities  already  cit- 
ed, the  contest  was  therefore  filed  in  time. 
Tbe  mere  receiving  of  testimony  at  the  morn- 
ing session  under  the  circumstances  stated  in 
no  wise  affects  tbe  question,  even  tbong^ 
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tliereby  a  j^ma  fade  case  for  the  admissloii 
of  the  will  to  probate  was  ahowiu 

We  are  by  m  means  prepared  to  concede 
that  a  failure  to  file  a  contest  before  the 
commencemeDt  of  the  taking  of  testimony 
on  a  petitioner's  application  would  under  any 
clrcomstances  preclude  the  filing  of  the  same 
snbseqaently,  and  before  the  matter  waa 
finally  submitted  to  the  court  for  decision. 
But  we  are  not 'called  upon  to  determine  this 
question  here,  as  we  are  satisfied  that,  apon 
any  fair  constmctlon  of  the  record,  the  con- 
test most  be  held  to  hare  been  Instituted  be- 
fore the  time  to  which  the  matter  had  been 
continued  for  hearing  from  the  time  original- 
ly fixed;  the  testimony  actually  received  at 
the  first  session  being  expressly  declared  to 
be  received  preliminarily  or  In  advance,  mere- 
ly for  the  convenience  of  the  witnesses  from 
Los  Angeles,  and  "without  [w«]iicUce  to  tba 
rights  of  the  contestant" 

[S]  Although  contestant  was  not  barred  by 
the  order  admitting  the  will  to  probate  from 
instituting  a  new  contest  at  any  time  within 
one  year  after  the  allured  vrlll  was  admitted 
to  inrobate,  it  cannot  be  held,  and  indeed  Is 
not  claimed,  that  she  is  not  snbstantlally 
prejudiced  by  the  disregard  of  her  contest 
before  probate.  One  result  of  audi  contest, 
if  successful,  would  have  been  to  prevent 
the  petitioner  for  probate  from  acting  as  ex- 
ecutor without  bonds,  and.  If  appointed  admin- 
istrator of  the  estate  of  deceased,  he  would 
be  required  to  give  security  for  the  faith- 
ful performance  of  his  duties.  Aa  the  owner 
of  half  of  the  property  of  the  decedent  if 
the  will  was  invalid,  contestant  was  substan- 
tially Interested  In  having  proper  security  for 
the  dlsduurge  of  his  duties  by  the  person  ad- 
ministering the  estate.  She  would  have  no 
such  security-  under  the  orSer  appealed  from 
during  the  pendency  of  any  contest  institut- 
ed by  her  after  probate.  We  do  not  mean 
to  suggest  that  this  is  the  only  reason  for 
holdii^  the  order  prejudicial  to  contestant's 
substantial  rights. 

The  order  appealed  from  Is  reversed. 

We  concur :  SHAW,  J. ;  SLOSS»  J. 


In  re  YOEIX'S  ESTA13L 
TOELL  v.  LEVY, 
(S.  F.  6,201.) 
(Supreme  Court  of  California.   Jan.  20,  1913. 
Rehearing  Denied  Feb.  19,  1913.) 

1.  BxBCUToaa  and  Aduinistbatobs  (!  194*) 
— Pamilt  Aixowanoe  to  Widow— Contest 
—Issues. 

Id  opporitlon  to  a  wife's  petition  for  a 
family  allowance,  based  on  her  relationship, 
the  administrator  pleaded  an  executed  separa- 
tion agreement  between  husband  and  wife,  ful- 
ly penormed  by  the  hmband  until  his  death, 
iaa  acts  of  the  wife  as  to  the  property  set  off 
to  her  by  the  agreement  which  should  estop  her 
to  qoestiOD  its  validity.  Held,  that  the  ques- 
don  of  fraud  by  the  faUBband  in  obtaining  it 


was  not  in  issue,  not  havtBg  Seen- pleaded,  but 
that  the  ohly  issues  were  the  vaHdity  of  the 
agreement  on  Its  face,  the  effect  of  the  agree- 
ment to  bar  the  allowance,  either  Yny  its  terms 
or  because  under  it  the  wife  had  ceased  to  be 
a  member  of  the  family,  and  whether  the  supe- 
rior court  Bitting  In  probate  had  Jarlsdictioa 
to  give  etFect  to  the  agreement,  U  valid. 

[Ed.  Note.— For  other  eases,  see  Ezecntm 
and  Administrators,  Gent  Dig.  H  71^-723; 
Dec  Dig.  i  194.*] 

2.  Fbaud  (t  50*)— Negbssitt  of  Pucadiho. 

Fraud  Is  not  presumed,  but  must  be 
plesded. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  46.  47;  Dee.  Dig.  f  SO.*] 

3.  Appkai.  and  BtaBOB  (|  168*)— IsatisB  Bi- 
Low— Review. 

Issues  not  made  or  found  upon  in  the  trial 
court  are  not  open  to  review  ou  appeaL 

[Eld.  Note.— F<w  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  1018-1034;  Dec  Dig.  f 

4.  Husband  and  Wir  (|  278*)--Sepabation 

AOSEKllENT— VaUDITT— PUBUC  POUCY. 
An  agreement  between  husband  and  wife 
to  live  separate  and  apart  with  property  pro- 
vision for  eadi,  is  not  against  pubUe  poiicv, 
and  may  be  entered  into  snd  enforced  accord- 
ing to  Its  terms,  when  no  undue  advantage  Is 
taken  of  either  spouse. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  H  1046-1068;  Dec  Dig. 

I27a*3 

5.  Husband  and  Wita  (|  278*)— Sbpabatioh 
Aqbeeurtt— Vaudxtt. 

The  fact  that  when  a  separation  agree- 
ment was  made,  there  were  minor  children, 
whose  right  to  a -family  allowance  from  the 
husband's  property  pending  administration  of 
his  estate  could  not  be  contracted  away.  Is 
Immaterial  on  the  lasoe  of  the  validity  of  the 
agreement  after  all  the  children  have  reached 
majority. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  1046-1063;  Dec  Dig. 
I  27a*] 

6.  SXEOUTOES  AND  ADUXNIBTB&TOBS  (|  185*) 

— FAMLT  AX.LOWANCB— WAIVEB  BT  AWTE- 
nUPTIAL  OB  POSTNUFTIAX.  AOBBXMENT. 

By  either  an  antenuptial  .or  pfwtnnptial 
efmtmetf  a  widow  may  waive  her  right  to  a 
famUy  allowance,  when  the  ligbte  of  minor 
children  are  not  involved. 

[Ed.  Note, — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  606;  Dec 
Dig.  S  186.*] 

7.  Husband  and  Win  (|  279*)— Skpabahok 
Aobkekbht— Ebtoitbl  xo  Qdxstzon. 

Where  a  separatUm  agreement  provided 
that  deeds  by  a  husband  and  wife  should  be 
made  to  a  third  person,  who,  in  torn,  should 
execute  the  deeds  contemplated  by  the  agree- 
ment the  parties  after  wcecntlon  of  such  deeds 
and  the  receipt  of  t^e  benefits  thereunder,  and 
after  invoking  the  courts  to  declare  their  va- 
lidity, are  equitably  estopped  while  retaining 
the  benefits  to  question  the  vslidily  of  the 
agreement 

[Ed.  Note.— For  other  case^  see  Hoshand 
an^  We,  Cent  Dig.  H  1064, 1060-1060;  Dee. 
Dig,  f  2TO.*1 

8.  HtJBBAND  AND  WiFK  (f  278*)— SePA&ATION 

Aobekment—Vauditt— Means. 

Where  the  provision  for  deeds  to  and  from 
a  third  person  was  a  mere  means  to  carry 
into  effect  the  purposes  ot  a  separatloQ  agree- 
ment between  nuaband  and  wife,  and  not  au 
esseotlal  part  of  the  agreement  the  validity 
of  the  agreement  after  execution  and  accept- 
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ance  of  the  deeds  1^  the  parties  will  not  be 
affected  by  any  alleged  invalidity  of 'tbe  means 
adopted. 

[E<d.  Note.— For  other  cases,  see  Hasband 
and  Wife,  Gent.  Die.  II  1016-10B8;  Dec.  Dig. 
I  27a*] 

9.  EXECUTOBB  AND  ADMINIBTRATOBS  (|  189*) 

— Family  Allowance— RBLiWQtJiBHMBNT— 

Sepabatioh  Agbeeuent. 

Under  an  agreement  between  a  husband 
and  wife  in  contemplation  of  a  permanent  sep- 
aration, making  a  complete  and  final  diapoai- 
tion  of  their  property  rights,  and  providing 
that  the  ezecatton  of  the  agreement  should  be 
a  final  adjustment  of  snch  rights,  and  that 
neither  should  daim  any  other  rights  in  the 
property  of  the  other,  and  stipulating  that  nei- 
ther party  would  assert  any  right  against  the 
will  or  estate  of  the  other  as  heir,  or  as  sur- 
viving husband  or  wife,  the  wife  reuouneed  -and 
released  her  right  to  make  application  for  a 
family  allowance. 

[Ed.  Note.— For  other  cases,  see  Eiecutors 
and  Administrators,  Cent.  Dig.  {  695;  Dec. 
Dig.  fi  185.*] 

10.  EXECUTOBB  AND  ADMINISTRATOBS  (1188*) 

— Fajolt  Axxowance— Rightb  01-  Wm— 

Sbpabation. 

A  wife  who  voluntarily  severs  her  connec- 
tion with  the  family  is  not  entitled  to  a  widow's 
allowance  out  of  her  husband's  estate;  her 
right  to  support  resting  upon  the  family  rela- 
tionship. 

[Ed.  Note.— For  other  cases,  see  Executora 
and  Administrators,  Cent.  Dig.  H  698-700; 
Dec.  Dig.  i  188.*] 

11.  Husband  and  Wife  (J  281*)— Sepaea- 
tion  AoBEsatENT— Juki  bdiction— Equity. 

During  the  lives  of  a  husband  and  wife  a 
court  of  equity  is  tite  proper  forum  for  tbe 
enforcement  of  any  rights  conferred  by  a  sep- 
aration agreement. 
.  [Ed.  Note.— For  other  cases,  see  Husband 
and  Wife.  Cent.  Dig.  i  lOei;  Dec.  Dig.  §  281.*] 

12.  EXECUTOBS  AND  ADMINISTBjVTOBS  (I  194*) 

—Family  Allowance— Separation  Agree- 
uent^ubisdicnok  of  probate  court. 
Where  a  separation  agreement  between 
bnsband  and  wife,  making  complete  disposition 
of  their  property  rights,  has  been  fully  ex- 
ecuted, and  the  wife  is  making  an  unwarranted 
claim  to  a  widow's  allowance,  the  probate  court 
has  equitable  jurisdiction  to  pass  upon  the  va- 
lidity and  effect  of  such  agreement 

[Eidu  Note. — For  other  cases,  see  Executors 
and  Administratoia,  Cent  Dig.  H  713-723; 
Dec  Dig.  1 194.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Tbomas  F.  Graham,  Judge. 

In  tbe  matter  of  the  estate  of  X  AlejEunder 
Yoell,  deceased.  On  petition  of  Emily  O. 
Toell  for  a  family  allowance.  From  an  or- 
der awarding  petitioner  a  family  allowance 
in  tbe  sum  of  (100  a  month,  dating  from 
the  death  of  .her  husband,  Evaline  A.  Levy, 
special  aOmlnlstratrlx,  appeals.  Reversed. 

Carl  Westerfeld,  Sullivan  4  Sullivan,  and 
Thea  J.  Roche,  all  of  San  Francisco,  for  ap- 
pellant J.  L.  Tangh^f  of  San  FrandAco, 
for  respondent 

HENSHAW,  J.  J.  Alexander  Toell  died 
In  July,  1904.  In  1909  his  widow,  Emily  C 
Yoell,  petitioned  for  a  family  allowance.  Her 
petition  was  opposed  by  tbe  special  admlnia- 


tratrlz,  but  the  oonrt,  after  hearlns^  award- 
ed a  family  allowance  in  the  snm  of  (100  a 
month,  dating  from  the  death  oC  -the  hus- 
band. From  this  order  the  appeal  under  con- 
sideration 1b  takoi. 

As  ground  of  opposition  the  special  admin- 
istratrix set  up  a  postnuptial  agreement  be- 
tween the  deceased  and  his  wife,  with  ap- 
propriate avermentB,  to  -  the  effect  that  It 
had  been  faithfully  carried  out  according  to 
its  tenor  and  terms  by  the  deceased  duriiw 
his  lifetime,  and  with  further  all^ttons 
tending  to  show  upon  the  part  of  Emily  G. 
Yoell,  respoDdoit  herein,  a  full  acceptance 
of  all  of  the  benefits  and  considerations  mor- 
Ing  to  her  under  the  agreement,  Thus  It  is- 
alleged  that  durliu;  the  lifetime  of  the  par- 
ties Emily  C.  Yoell  txM  certain  real  proper- 
ty which,  under  the  artteles  of  separation^ 
was  hers,  subject  to  a  life  estate  in  tbe  hus- 
band, and  caused  her  grantee  to  begin  a  suit 
to  quiet  his  title  to  the  property  so  conv^ed, 
which  action  resulted  In  a  decree  so  doing,  lir 
conflnnatl<Hi  of  tbe  terms  of  the  articles  of 
separatlm.  The  validity  of  tbe  articles  of 
separation  It  Is  further  alleged  was  establish- 
ed in  another  action  brought  by  tbe  hnsbanA 
against  the  wife  and  others,  which  action 
was  to  settle  conflicting  claims  to  certain  of 
the  real  estate  disposed  of  nvAex  Oie  articla 
of  separation,  and  which  action  resulted  in  a 
valid  and  subsisting  decree  establishing  tbe 
title  to  tbe  property  In  accordance  with  tbe 
terms  of  tbe  articles  of  separation.  Again,. 
It  Is  alleged  that  after  the -death  of  J.  Alex- 
ander Yoell,  his  wife,  this  respondent,  took 
appropriate  proceedings  in  certain  of  the  su- 
perior courts  of  the  state  to  have  decrees  en- 
tered declaring  the  termination  of  the  life 
estate  of  her  husband  in  the  property,  and 
vesting  the  fee  thereof,  untrammeled  by  the 
life  estate,  In  her,  all  In  accordance  with  the 
terms  of  the  articles  of  separation,  and  that 
decrees  to  this  effect  In  favor  of  the  widow 
were  duly  given  and  made. 

Under  these  pleadings,  herein  before  suffi- 
ciently Indicated,  the  matter  came  on  for 
hearing.  The  court  found  that  Immediately 
after  the  execution  of  the  separation  agree- 
ment Yoell  and  his  wife  separated  as  hus- 
band and  wife  by  mutual  consent  and  con- 
tinued to  live  apart  until  the  death  of  tbe- 
husband ;  that  the  husband  paid  to  bis  wife 
continuously  during  many  years  and  up  to 
tbe  time  of  his  death  $350  a  month,  as  call- 
ed for  by  the  articles  of  separation.  Then 
by  finding  12  the  court  declared:  "That 
there  is  no  covenant,  term,  or  condition  In 
the  said  separation  agreement  which  de- 
prives Emily  C.  Yoell  of  the  right  to  a  fam- 
ily allowance  during  the  (irogress  of  the  ad- 
ministration of  the  said  estate,  and  that  she 
is  entitled  to  such  allowance  to  be  paid  to 
her  out  of  the  said  estate,  notwithstanding 
snch  separation  agreement  or  anything  done 
thereunder  or  in  pursuance  thereof."  Thus 
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the  award  of  tbe  family  allowance  was  made. 
The  evidence  disclosed  that  J.  Alexander 
Toell  and  his  wife,  Emily  C  Toell,  bad  been 
married  for  86  yearn,  and  that  to  them  seven 
chlldrm  had  been  born,  when  differences 
^rose  between  them  culminating  in  an  action 
for  divorce  brooght  by  th«  wife  against  the 
husband.  A  tecondllatlon  was  ected,  tbe 
actlim  was  dismissed,  bnt  within  a  year  har- 
mony was  once  more  destroyed,  the  wife  lett 
the  home,  and  began  a  second  action  for  dl- 
ToroB  in  Aiadl,  1898.  This  action  was  nev^ 
tried,  and,  in  fact,  was  finally  dlsmlBsed. 
MegotlatlonB  were  opened  locking  to  an  ad< 
jnstment  of  their  diffa«nces  wlthont  di- 
vorce* and  the  articles  of'  separation  were 
entered  inta  It  ajqiiears  that  thxontftout 
Mrs.  Toell  waft  fnlly- cognisant  of  the  nature, 
character,  and  value  of  her  husband's  ivop- 
ertles,  besides  whldi,  as  to  those  values  and 
as  to  the  terms  of  the  agre«nent  of  separa- 
tum, she  had  acted  upon  the  advice  of  her 
counsel,  an  attorney  at  law.  The  articles  of 
s^Muratlon,  as  formulated,  agreed  upon  and 
executed,  described  the  hasband  as  the  piarty 
of  the  first  part,  the  wlffe  as  party  of  the 
second  part,  and  proceeded  as  fallows: 
"Whereas,  xmbapplly  there  ^st  marital  dlf- 
fierences. between  tbe  said  parties  of  the  first 
and  second  parts,  which,  In  their  opinion, 
render  It  Impossible  that  they  can  long«r  live 
tether  as  man  and  wife,  and  in  conse- 
quence thereof  thay  have  agreed  to  live  sep- 
arate and  apart  from  each  other,  and,  where- 
as. It  is  the  ^teslre  of  said  party  of  the  first 
part  to  matce  a  permanott  provision  to  the 
party  of  the  second  part,  and  It  Is  the  de- 
sire of  both  parties  hereto  that  all  of  the 
property  rights  of  the  parties  of  the  first 
and  second  parts  respectively,  shall  be  finally 
adjusted,  settled  and  determined,  It  Is  now 
mutually  agreed  and  understood  as  follows: 
(1)  That  the  parties  hereto  have  agreed  and 
do  now  agree  to.  an  immediate  separation  as 
husband  and  wife  and  do  now  agree  to  live 
for  the  future  separate  and  apart  from  each 
other."  The  agreement  then  made  provision 
to  the  effect  that  the  real  property  of  the 
community  (and  all  of  the  property  of  the 
husband  was  community  property)  should  be 
divided  In  moieties,  the  husband  and  the 
wife  each  taking  an  undivided  half  of  the 
fee  of  each  piece  or  parcel,  but  that  tbe  hus* 
band  should  have  a  life  estate  in  tbe  one- 
half  so  conveyed  to  the  wife,  and.  In  lieu  of 
the  Income  which  otherwise  the  wife  would 
derive  from  her  property,  the  husband  was 
to  pay  her  $390  per  month,  the  explanation 
of  this  being  that  It  was  thought  the  hus- 
band could  better  manage  the  properties  by 
having  control  over  them  all,  and  that  $3S0 
per  month  represented  the  full  net  rental 
value  of  the  undivided  one-half.  Next  (so 
proceeds  the  agreement)  it  Is  declared  that: 
"The  true  Intent  and  meaning  of  this  agree- 
ment Is  that  upon  the  death  of  the  said  par- 
ty of  the  first  part,  the  said  party  of  the 


second  part  shall  be  entitled  to  the  full,  en- 
tire, undivided  one-half  of  said  four  describ- 
ed pieces  and  parcels  of  land.  In  fee  sim- 
ple." And  "it  is  further  covenanted  and 
agreed  •  •  •  that  the  execution  of  this 
agreonent  and  the  consummation  thereof  by 
the  execution  and  delivery  of  said  various 
instruments  shall  be  and  is  intoided  to  be  a 
full,  complete  and  final  adjustment  of  all  the 
iwoperty  rlgfate  of  the  parties  hereto,  and 
that  neither  party  hereto  shall  or  will  at 
any  time  hereafter  make  or  attempt  to  make 
any  oth^  w  fnrthor  claim  than  as  herein 
sUpnlated.  That  the  pnverty  stipnlated  to 
be  conveyed  shall  be  and  remain  forever  the 
separate  iwoperty  of  each  of  the  parties  here- 
to and  neither  of  the  parties  hereto  will 
claim  as  against  the  other  or  as  against  their 
heirs  or  legal  representatives  or  otherwise, 
the  Increase  In  value  of  the  nndivlded  one* 
half  of  any  of  said  pn^erty  or  make  or  ad- 
vance any  claim  that  any  portion  thereof  is 
community  proputy.  It  is  furtlier  covenant- 
ed and  agreed  that  either  of  the  parUes  here- 
to shall  have  an  Immediate  rlj^t  to  devise 
or  beQoeath  by  will  their  respective  Intereste 
in  the  inoperty  bdonging  to  each  other  un- 
der the  provisl<ms  of  this  agreonent;  and 
that  the  devisees  and  l^tees  under  any 
sndi  wdll  shall  and  may  have  the  same  privi- 
leges and  righte  as  the  req>ective  testetors 
may  have  had  or  exercised.  It  Is  further  ex- 
pressly covenanted  and  agreed  that  neither 
party  hereto  will  In  any  way  or  manner  con- 
test or  oppose  the  probate  of  the  other's  will, 
whether  heretofore  or  hereafter  made,  or 
Interfere  with  the  other,  their  heirs  or  as* 
signs.  In  tbe  exercise  of  the  rights  of  proper- 
ty herein  stipulated  and  agreed  to;  that  nei- 
ther of  them  will  at  any  time  hereafter  as- 
sert any  right.  Interest,  or  title  as  heirs  at 
law  of  the  other  to  any  property  devised  or 
bequeathed  by  such  will,  or  as  against  the 
estate  of  the  other,  should  the  other  die  in- 
testate and  all  claim  as  such  heir,  or  as  snr- 
viving  husband  and  wife,  respectlvly,  and  all 
right  to  contest  or  oppose  the  last  will  of 
the  other  Is  hereby  expressly  waived,  togeth- 
er with  all  right  to  administer  or  to  apply 
for  letters  of  administration,  or  letters  of  ad- 
ministration with  the  will  annexed,  upon 
the  estate  of  the  other." 

It  has  been  pointed  out  tliat  the  court's 
award  of  a  family  allowance  was  based  upon 
Its  legal  construction  of  the  tenor  and  effect 
of  these  articles  of  separation,  the  court 
stating  this  legal  conclusion  as  a  finding  that 
the  articles  contained  no  covenant,  term,  or 
condition  depriving  Emily  C.  Toell  of  .the 
right  to  a  family  allowance.  In  addition  this 
respondent  insists  that  the  agreement  Is  void 
or  voidable  or  nonenforceable  by  reason  of 
the  fraud  practiced  upon  Emily  C.  Toell  by 
her  husband  in  tbe  very  procurement  of  the 
execution  of  the  articles  of  agreement,  and  In 
his  conduct  subsequent  thereto.  Of  the  na- 
ture of  this  fraud  It  la  unnecessary  here  to 
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Mj  more  tbau  that,  under  tbe  riews  of  re- 
spondent's counsel,  It  was  so  comprehensive 
and  apprehensive  In  Its  perQdlousness  that 
It  would  have  excited  the  envious  admiration 
of  MachlavellL  To  this  appellant,  protesting 
that  the  matter  may  not  here  be  considered, 
makes  answer  that  no  fraud  Is  shown  in 
any  wise  vitiating  the  agreement,  that  no 
fraud  is  shown  in  any  wise  Justt^ing  the 
respondent  in  tbe  repudiation  of  the  agree- 
ment, that  the  asserted  fraud  was  fully 
known  to  the  respondent  shortly  after  the 
execution  of  the  agreement,  and  that  after 
this  knowle^^e  she  reafflrmed  it  In  every 
possible  particular,  both  b7  Cailore  to  re- 
scind, by  accepting  all  tbe  braieflts  con- 
ferred upon  her  by  It,  by  the  Invocation  of 
Judicial  process  and  Judicial  decree  estab- 
lishing her  rl^ts  under  it,  by  tlu  snbmls- 
sion  and  assmt  to  like  Judicial  decrees 
broi^t  to  establish  the  validity  of  it  hy  her 
husband,  and,  finally,  by  tbe  petition  and 
asserUcm  of  hec  rights  under  it  after  her 
bound's  death  in  terminating  the  life  estate 
and  securing  to  hersdf  tbe  nntrammded  fee 
of  the  properties,  so  that  finally,  by  estoppel, 
by  laches  and  1^  the  statute  of  limitations 
she  Is  forever  debarred  fiom  asserting  Its 
inralidity. 

[1,2]  These  mattttTB  taaTS  thus  been  in- 
dicated because  of  tbe  emphasis  placed  upon 
tbem  in  respondent's  brief  necessitating  a 
tejfly  in  kind  from  appellant  But  into  tbe 
oomlderatlon  of  tbem,  for  the  following  rea- 
sons, we  may  not  and  will  not  enter.  Re- 
spondoi^s  petition  for  an  allowance  for  fami- 
ly support  made  no  mention  of  the  articles 
of  separation.  It  did  not  disclose  their  exlst- 
euoe.  Btill  less  did  It  disclose  a  desire  upon 
tbe  part  of  the  petitioner  to  have  th^  set 
aside  and  declared  null  and  Toid  upon  the 
ground  vt  fraud.  It  is  fundamental  that 
fraud  la  not  presumed,  and,  whenever  It  con- 
stltntes  an  dement  of  a  cause  of  action 
whldd  is  ctf  an  affirmatlTe  nature  or  is  in- 
voked as  ctmferring  a  ri^t,  it  must  be  alleg- 
ed. Wetherly  Straus,  98  CaL  283.  28 
Pa&  lOlS;  Burrls  t.  Adams,  96  CaL  664,  31 
Pa&  B6S;  Burrls  v.  Kennedy.  106  Gal.  S38. 
41  Fac.  4S8 ;  Estate  of  Vancev  141  OaL  627, 
75  Pac  823.  If,  therefor^  petitioner,  who 
at  tbe  time  she  s^ned  her  petition  had  full 
knowledge  of  all  of  these  matters,  btfleved 
that  the  existence  of  the  articles  of  separa- 
tion stood  as  an  obstacle  in  the  way  of  her 
recdving  a  family  allowance,  and  that  that 
obstacle  was  ronovable  for  flcand,  she  should 
so  have  pleaded.  Not  having  so  pleaded,  the 
result  is  that  ttie  al^eenunt  stood  before  the 
trial  court  nnimpeached  for  fraud,  and  the 
rights  of  Uie  parties  were  left  to  he  adjudi- 
cated in  accordance  with  its  1^1  tenaa  and 
effect  Thu^  if  petltlonor  beUeved  that,  not- 
withstanding the  terms  of  the  separation 
agreement,  she  was  still  oitltled  to  the  fami- 
ly allowance,  this  was  a.  position  tenable  un- 
der her  pleading,  idnce  it  called  only  for  a 
legal  construction  of  the  agreement,  and  un- 


der that  legal  construction  she  would  or 
would  not  be  entitled  to  tbe  allowance:  This 
seems  to  have  been  the  view  takm  by  the 
Judge  In  probate,  who  held  that  notiiing  in 
the  agreement  debarred  her  from  the  rl^t 
to  tbe  family  allowanca 

And.  from  another  point  of  view,  no  differ- 
ent result  la  reached  if  It  be  said  that  the 
petitioner  was  not  obliged  to  anticipate  a 
reliance  by  the  administratrix  upon  the  terms 
of  tbe  separation  agreanmt,  and  that,  there- 
fore, when,  In  the  answer  and  osvoeXOoa  of 
the  administratrix,  the  agreement  was  set 
forth,  the  petitioner  was  allowed  the  ImiHled 
replication  of  section  4^  of  the  Oode  of 
Civil  Procedure.  Assuming  that  under  such 
an  imidled  replication  evidence  of  fraud 
might  be  given,  it  necessarily  followa  that 
the  same  inqillcatlon  of  law  there  is  givm 
to  the  defendant  (in  this  case  the  adminis- 
tratrix in  oi^sltltm)  an  implied  r^olnder, 
under  whidi  she  may  prove  eetovpti,  a  foU- 
ure  to  rescind,  laches,  the  statute  of  limita- 
tions, or  any  other  matter  of  det&ae. 

[S]  But,  assuming  that  all  these  new  is- 
sues may  thus  be  injected  Into  the  case  with- 
out pleading,  nevertheless  it  follows  that 
before  a  judgment  can  be  entered  under  swA 
circumstances,  and  before  these  matters  can 
be  reviewed  upon  appeal,  the  court  must 
have  made  specific  findings  one  way  or  the 
other  thereon.  American-Hawaiian  Engi- 
neering &  Construction  Co.  v.  Butler,  180 
Pac.  —  (8.  F.  No.  6.888).  filed  January  6^ 
19ia.  This  tbe  court  did  not  do,  and  so.  as 
has  been  said,  from  this  point  of  view,  the 
matters  are  not  open  to  consideration  on  this 
appeal  There  la  left  thai  for  consideration 
only  tbe  legal  questions  which  group  them- 
selves  under  these  heads:  First  Is  the 
agreouent  itself  1^1  and  binding  upon  the 
parties?  Second.  Does  the  agreement  its^ 
bar  petitioner  of  a  rl^  to  a  family  allow- 
ance (a)  under  its  very  terms,  or  (b)  by 
virtue  of  the  fact  that  by  conduct  under  it 
she  ceased  to  be  a  member  of  the  deceased's 
family?  Third.  Has  the  court  in  probate 
Jurisdiction  to  give  effect  to  such  an  agree- 
ment if  U  finds  it  to  be  valid? 

[4]  1.  Upon  the  first  propoidtlcm,  notwith- 
standing the  confidential  relations  which  ex- 
ist betwew  husband  and  wif^  it  may  not  be 
disputed  that  such  agreonents  are  not  against 
public  policy,  and  may  be  entered  into  and 
will  be  enforced  In  accordance  with  their 
terms  when  undue  advantage  has  not  beoi 
tafeen  of  elthw  vonasu  We  need  not  go  ont^ 
side  of  tbe  decisions  of  our  own  state  for  l^e 
complete  establishmrat  of  this,  though  It  may 
be  added  that  the  decisions  of  other  states 
are  In  harmony  therewith.  In  te  Noah,  73 
CaL  088,  U  Pac  287,  2  Am.  St  Repv  829; 
Wi(&erdiam  v.  Gomerford,  96  Cal.  433,  81 
Pac.  308;  In  xe  Davis,  106  Cai.  408,  30  Pac 
7S6;  Fealey  v.  Fealey,  IM  CaL  354,  38  Pac 
40,  48  Am.  St  Bep.  Ill;  Gstate  of  Wlnslow, 
121  CaL  92,  08  Pac  362;  Hlte  v.  Uercan- 
tUe  Trust  Co,.  106  OaL  '700,  106  Fic  102; 


Digitized  by 


CaL) 


IN  BE  TOELL'S  ESTATE 


1003 


Estate  of  Edelman.  148  Cal.  233,  82  Pae. 
862.  118  Am.  Bt  Beik,  231.  In  this  case  the 
evidence  la  nndln;mted,  as  above  set  forth, 
that  the  division  of  the  propcrtj'  was  advised- 
ly entered  into  by  Mrs.  Yoell,  she  thoroughly 
understanding  the  condition  of  her  husband's 
affairs,  the  Talnes  of  the  properties,  the  in- 
comes which  they  returned,  and  having 
throughout  the  negotiations  and  to  their  con- 
summation the  advice  of  her  own  attorney 
and  counselor  at  law.  Further,  as  has  been 
indicated,  It  is  shown  that  in  numerous  and 
Indeed  in  all  ways  Mrs.  Yoetl  accepted  the 
benefits  of  the  agreement,  and  that  the  bus- 
l>and  fully  performed  his  part  thereof,  faith- 
fully paying  the  $850  per  month  as  ccotem- 
plated.  This  continued  through  many  years, 
and  thaefore  no  question  can  here  arise  of 
the  fairness  of  the  transactions  between  the 
liartles. 

[1]  To  tba  usnment  of  respondait  that 
•t  tbe  time  tbew  aitldeB  of  agreement  were 
enteied  Into  thwe  wwe  ndnor  children  whose 
rights  nptm  the  eltate  of  their  father  could 
not  be  contracted  away  by  the  mother,  the 
umrer  la  tiiat  tbig  !■  very  tme^  hot  the  ques* 
tten  dS  tbe  limitation  of  tbe  power  ot  the 
tnrtlea  to  contrBCt  fn  tikis  regard  arises  mly 
when  it  la  shown  that  tbe  rights  of  minor 
cblldrat  are  presoitly  Involved.  At  tbe 
time  of  the  death  of  J.  Alexander  Yoell  there 
were  no  minor  children.  A  family  allowance 
under  our  law  is  gLrax  only  for  the  snppint 
of  the  widow  or  of  the  widow  and  mlniv 
Ghildran  or  (tf  the  minor  dilldren. 

[I]  Wbeie  there  are  no  -minor  ebUdrai, 
then  tbe  ftimlly  allowance  to  for  the  widow 
alcme,  and,  as  Is  said  In  the  weU-cdnnddned 
case  of  Rleger  r.  Scbalble.  81  Neb.  88.  US 
K.  W.  600,  17  L.  B.  A.  (N.  B.)  866^  16  Ann. 
Caa.  700:  **Xbe  role  seems  to  be  that  a  wid- 
ow may  by  approiH^te  and  sweeping  i«o- 
Tlslons  of  ah  antenuptial  omtract  (and  ao 
of  conree  €f  a  postnuptial  contract)  waive 
her  right  to  an  allowance  when  the  rights 
of  minor  children  are  not  involTed.'!  In  tbe 
present  ease  it  Is  for  herself  akme  that  tbe 
widow  makes  application  for  the  allowance, 

[?}  Tlw  separation  agreement  prorided,  as 
a  mode  of  eetabllsfalng  title  and  sqnrate  es- 
tate in  the  undivided  moieties  at  tbe  real 
property,  that  deeds  by  Yoell  and  Ida  wlfls 
should  be  made  to  me  Bucikbee,  who,  in 
turn,  should  make  to  the  Yoelto  tiie  deeds 
contemplated  by  tbe  agreement.  It  la  said 
tbat  here  was  a  void  trust  to  convey,  rm- 
derlng  tbe  whole  agreement  wtAiL  But  to 
this  It  must  be  answered,  first,  that  this  was 
not  an  executory  trust,  but  an  executed  one. 
Bndcbee  made  tbe  deeds,  both  parties  assent- 
ed to  them,  recdved  tbe  benefits  of  tbem,  act 
ed  under  ttmn,  sought  the  courts  to  traforee 
their  validity,  and  so  both,  upon  tbe  simplest 
principles  of  equitable  estoppel,  will  be  for- 
bidden, while  retaining  tbe  ben^ts,  to  ques- 
tion tile  validity  of  the  agreement  under 
whldi  they  received  them.  Los  Angeles  t. 
Los  Angeles  City  Bank,  100  OaL  21,  31  Faa 


510;  Plxley  v.  W.  F.  B.  R.  Co.,  83  GaL  183, 
91  Am.  Dea  623;  Bunls  t.  Adanks,  06  Cal. 
668.  31  Puc.  565. 

[I]  And,  finally,  upon  this  point,  it  may  be 
sold  that  tbe  provision  for  deeds  to  and  from 
Buckbee  was  a  mere  means  of  carrying  into 
effect  the  principal  purposes  of  the  agree- 
ment It  was  not  an  Integral  nor  an  essui- 
tlal  part  of  it  The  method  provided  was  ex- 
ecuted and  accepted  by  both  parties,  and  the 
whole  contract  In  Itself  valid  will  not  be  per- 
mitted to  fall  because  of  the  supposed  inva- 
lidity attaching  to  the  means  adopted.  Es- 
tate of  Hey  wood,  148  C3aL  m.  82  Paa  755; 
Lanrloella  v.  Laurlcella.  161  Cal.  61,  118 
Pac:  430.  This  disposes  of  the  imperfections 
asserted  to  exist  In  the  agreement  itself 
which  respondent  InstBts  are  of  such  gravity 
as  to  destroy  the  Instrument  We  pass  then 
to  the  second  consideration. 

[I]  2.  It  has  been  pointed  out  that  tbe  sep- 
aration agreement  made  complete  disposition 
of  the  property  of  the  aponses,  dividing  It 
equally  between  tbem ;  tliat  tbe  contemplat- 
ed separation  was  a  permanent  one,  and  the 
disposition  of  tbe  property  was  designed  and 
declared  to  be  final  and  wmplete.  A  com- 
plete release  and  relinquishment  of  all  righte, 
presmt  and  prospective  is  indicated,  first,  by 
the  general  scope  and  Intent  of  the  instru- 
ment, and,  second,  by  the  following  language : 
"The  execution  of  this  agreement  and  the 
coiwommatlon  thereof  *  •  •  shall  be  and 
Is  intended  to  be  a  full,  complete  and  final 
adjustmoit  of  all  tbe  property  rights  of  the 
parties  hereto,  and  that  neither  party  shall 
or  will  at  any  time  bweaftar  maikB,  or  at* 
tempt  to  make,  any  other  or  further  claim 
than  as  herein  stipulated.  That  the  prop- 
erty stipulated  to  be  conveyed  shall  be  and 
remain  forever  the  separate  property  of  each 
of  tbe  parties  hereto.  It  Is  farther  eqtressly 
covenanted  and  agreed  that  neither  party 
wiU  •  *  •  interfere  with  tbe  other,  tfaelr 
belri  or  assigns,  In  the  exercise  of  tbe  rights 
of  pnverty  herein  stipulated  and  agreed  to ; 
and  that  neitb^  of  tbrao  wlU,  at  any  time 
hereafter,  assert  mp  right,  intereat  or  tiUe 
M  Mr»  at  law  of  the  other,  to  any  pn^>erty 
devised  or  bequeathed  by  such  will  or  as 
ai^lnst  tbe  estate  of  tbe  other,  should  the 
other  die  intestate,  and  oU  dotot  at  sitoh 
heir,  or  a*  tvrvMne  ftMbond  and  lotfo  rv- 
specMvely,  and  all  right  to  contest  or  op- 
pose  the  last  will  of  ttie  otber-if  hereby  e»- 
proMslv  waived" 

Upon  tbe  death  of  the  husband  tiie  survlT- 
ing  wlt6  mxy  receive  a  family  allowance 
when  and  only  wbOD  sbe  is  a  member  of  tbe 
family,  and  receiving  or  entitied  to  recelTe 
support  as  such  member,  and  when,  even 
though  a  member  of  the  flunlly,  she  bos  not 
parted  with  or  relinquished  her  right  to 
make  denwnd  for  sodi  allowance. 

(a)  To  establish  sncb  rellnqutobmait  of 
right,  no  more  apt  words  could  be  chosen 
than  those  delib«ately  employed  in  tiie  agree- 
ment nnder-conslderati(HL  Tme^  It  does  not 
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in  terms  and  by  name  relinquish  the  right 
to  a  family  allowance,  but  It  does  more  than 
tbls.  The  wife  covenants  that  she  has  re- 
nounced and  waived  all  claim  which  she  has 
or  may  have  as  heir  of  the  husband  or  as 
his  surviving  wife.  It  is  only  as  heir  and 
snrviving  wife  that  she  could  make  her  de- 
mand for  a  family  allowance,  a  demand 
which  she  has  solemnly  renounced.  In  the 
leading  case  In  this  state  upon  the  subject — 
In  re  Noah,  73  Cai.  S83,  15  Pac  287,  2  Am. 
St  Bep.  829 — under  the  articles  of  separa- 
tion, the  husband  was  to  pay  and  did  pay  to 
the  wife  fl0,500,  the  contract  provldlug  that 
the  fl0,500  should  be  In  full  satisfaction  of 
"all  her  marital  claims,"  etc.  Tbls  was  held 
to  be  a  rellngulahmrait  upon  the  part  of  the 
wife  of  her  right  to  family  allowance  In 
Wlckersham  v.  Comerford,  96  Cal.  433.  31 
I'ac.  358,  the  wife  having  received  an  allot- 
ted sum  under  the  agreement  of  separation, 
which  provided  that  she  "relinquish  all  right 
as  bis  wife  in  law  or  equity  or  by  descent 
and  each  party  shall  have  hereafter  no  claim 
upon  the  other  for  support  or  sustenance," 
it  was  held  that  the  agreement  was  binding 
upon  the  parties,  and  deprived  the  wife  of 
the  right  thereafter  to  select  a  homestead  out 
of  the  husband's  separate  property  either  dur- 
ing his  life  or  after  his  death.  In  this  case 
Eproaon  v.  Wheat,  53  Cal.  715,  Is  distinguish- 
ed; It  beii^  pointed  out  that  in  the  latter 
case  "the  wife  relinquished  no  right  to  prop- 
erty and  the  setting  apart  to  her  of  a  home- 
stead after  bis  (the  husband's)  death  was 
not  In  contravention  of  any  express  or  Im- 
plied term  of  the  agreement"  In  somewhat 
different  form  the  question  arose  in  Re  Da- 
vis, 106  Gal.  453,  39  Pac,  756,  where  the 
spouses  "relinquish  all  claims  of  every  na> 
tore  upon  the  property  of  each  other  then 
owned  or  thereafter  to  be  acquired  and  to 
immediately  separate  and  live  apart  from 
eadi  other  during  their  natural  Ilres,"  the 
wife  stipulating  as  to  certain  moneys  to  be 
paid  her  "that  she  will  receive  the  same  in 
full  satl^actloD  of  all  claims  she  may  have 
88  the  wife  of  said  W.  W.  Davis  on  any 
property  he  now  has  or  may  In  any  manner 
acquire ;  and  hereby  does  reHoquish  and  sur- 
render fbrever  all  claims  of  any  nature  she 
may  now  or  hereafter  have  against  any  prop- 
erty that  said  W.  W.  Davis  may  now  or  may 
hereafter  in  any  manner  acquire."  The  wife 
applied  for  letters  of  admlnistratton  upon 
the  estate  of  her  husband,  the  right  to  such 
letters  depending  upon  the  relative's  right 
to  succeed  to  the  personal  estate  or  some 
portion  thereof.  It  was  held  that  the  articles 
of  agreement  worked  the  disinherison  of  the 
wife,  and  she  was  therefore  not  entitled  to 
letters;  this  court  saying:  "Of  course  she 
remains  the  widow,  since  the  parties  could 
not  by  their  contract  change  their  matrimo- 
nial status;  but  It  was  perfectly  competent 
for  them  to  alter  their  legal  relations  as  to 
their  propwiT,  and  this  th^  aocompliahed. 
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The  wife  contracted  away  her  inheritable 
interest  In  her  husttand's  property,  and  with 
that  right  went  the  right  to  administer."  In 
Estate  of  Winslow,  121  Gal.  98,  6S  Paa  362, 
the  agreement  provided  that  It  should  op^ 
ate  "as  a  complete  settlement  and  adjust* 
ment  of  all  their  property  rights,  relations* 
and  affairs."  There  was  property  affected 
by  a  homestead.  The  husband  paid  to  the 
wife  one-half  of  the  agreed  valuation  of  this 
homestead  property.  The  spouses  lived  apart 
up  to  the  time  of  the  husband's  death. 
There  were  no  children.  The  widow  peti- 
tioned the  court  that  the  homestead  property 
should  be  set  aside  to  her,  claiming  that  the 
homestead  had  never  been  abandoned,  and 
that  she  was  entitled  to  the  same  as  the  sur- 
vivor of  the  marital  community.  The  court 
in  probate  granted  the  application,  and  Its 
order  was  revened  upon  appeal,  this  court 
pointing  out  that  it  was  declared  that  the 
agreement  should  operate  as  a  comi^ete  set- 
tlement and  adjustment  of  all  their  property 
rights,  relations  and  affairs,  that  it  was  ex- 
ecuted, and  that  it  (q>erated  as  an  abandon- 
ment of  the  homestead.  Elsewhere,  language 
not  so  strong  as  tliat  contained  in  this  agree- 
ment has  been  held  to  bar  the  widow  undw 
similar  applications.  Thus  in  Kroell  v.  Kro- 
ell,  219  in.  105,  76  N.  E.  63,  4  Ann.  Cas.  801. 
by  terms  of  an  antenuptial  contract,  eacli 
party  released,  conveyed,  and  quitclaimed  to 
the  other  "all  interest  in  the  property  of  the 
other,  both  real  and  personal,  renouncing 
forever  all  claims,  in  law  and  equity,  of  cur- 
tesy, dower,  homestead  and  survivorship.** 
It  was  contended  by  counsel  for  the  widow 
that  these  terms  of  the  contract  did  not  em- 
brace the  widow's  award,  to  which  she  was 
therefore  entitled  on  application.  But  the 
court  said:  "The  right  to  a  widow's  award, 
nnder  the  statute,  depends  upon  marriage, 
the  continuance  of  the  marriage  relation  un- 
til death,  and  the  survivorship  of  the  wife. 
The  contract  Included  all  rights  acquired  by 
either  one  of  the  parties  to  It  who  should 
outlive  the  other.  In  the  property  or  estate- 
of  the  other,  and  clearly  embraced  the  wid- 
ow's award."  In  Appeal  of  Stanb,  68  Conn. 
137,  33  Atl.  615,  where  the  wife  In  an  ante- 
nuptial agreement  received  a  certain  sum  "In 
lieu  of  dower  and  all  other  rights  and  inter- 
est and  claims  which  she  would  but  tor  the- 
agreement  have  had  in  the  estate  covoianted 
to  rec^ve  this  money  in  lieu  and  as  toll 
payment  for  her  dower  right  and  of  all  otha 
claims  and  Interest  she  otherwise  would  bavft 
had  in  his  estate,' "  this  language  was  held 
to  tur  her  right  to  the  statutory  allowance 
durtng  the  settlement  of  the  estate.  To  tb» 
same  effect  are  Cowles  v.  Cowles,  74  Conn. 
24.  49  Atl.  190;  Paine  v.  HolUster.  139  Masa 
144,  29  N.  E.  641 ;  Tleman  v.  Binns,  92  Pa. 
24S;  BufRngton  v.  Bufflngton,  ISl  Ind.  200, 
61  N.  E.  828 ;  Young  v.  Hicks,  92  N.  T.  2SS; 
Johnston  v.  Splcer,  107  N.  Y.  191,  13  N.  B. 
703;  Pavllcek  t.  Boessler,  222  lU.  83,  78  K. 
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E.  11;  Brown  v.  Brown's  Adm'r  (Ky.)  80 
S.  W.  470;  Deller  v.  Deller,  141  Wis.  255, 
124  N.  W.  278,  25  L.  R.  A.  (N.  S.)  751. 

Of  the  cases  la  this  state  which  respondent 
contends  support  the  contrary  view,  Bproson 
V.  Wheat  has  already  been  considered,  and 
shown  not  to  be  'in  point  In  Re  Vance,  100 
■Gal.  426,  84  Pac.  1087,  no  separation  agree- 
ment was  nnder  consideration.  The  same  ia 
tme  of  In  re  Bump,  152  Cal.  274,  92  Pac. 
■643.  Warner  t.  Warner,  144  Cal.  615,  78 
Pfte.  24,  did  not  Involve  the  consideration  of 
A  separation  agreement,  bnt  of  an  an  tenuptial 
agreement  by  which  the  wife  "does  hereby 
relinquish  and  disclaim  any  and  all  right, 
claim  and  Interest  la  and  to  the  property 
of  said  first  party  (the  plalntltT)  either  as 
heir  or  otherwise."  It  was  held  that  a  dec- 
laration of  homestead  which  the  wife  placed 
upon  the  separate  property  of  the  husband 
was  not  In  violation  of  the  terms  of  this 
agreement  Gonstmlng  It,  the  court  said 
that  It  was  an  agreement  upon  the  part  of 
the  wife  "not  to  seek  to  deprive  him  of  any 
■of  his  property  or  to  assert  any  claim  thereto 
adverse  to  Um  during  his  lifetime,  or  any 
«lalm  of  Inheritance  therein  after  his  death. 
Her  declaration  of  homestead  was  not  a  vio- 
lation of  this  obligation  thus  assumed  by 
lier."  Tt  la  concluded,  therefore,  that  by  the 
very  lai^age  of  the  separation  agreement 
the  wife  raiounced,  surrendered,  and  releas- 
ed Im  right  to  make  application  for  a  family 
allowance. 

[1 1]  (b)  The  wife»  however,  was  not  enti- 
tled to  succeed  in  her  application  by  reason 
of  the  fact  that  she  had  voluntarily  and  de- 
liberately severed  her  relationship  as  a  mem- 
tter  of  the  husband's  family.  The  sepai^ation 
agreonent  as  we  have  said,  makes  plain 
that  such  is  her  Intent,  while  the  proved  facts 
of  her  conduct  after  the  execution  of  these 
papers,  including  the  fact,  ttut;  though  in 
the  same  dty  with  the  husband  at  the  time 
«f  Us  deatb,  she  did  not  evra  attend  his 
funeraU  emphasise  the  absolute  severance  of 
all  family  ties.  In  re  Noah,  supra;  Wick- 
ersham  v.  Onnerford,  soina;  Estate  of  Mil* 
ler.  158  Gal.  420,  Ul  Pac.  255.  In  Bose  v. 
Boee,  158  GaL  428,  111  Paa  258,  It  Is  held 
that  under  the  statutes  pertaining  to  a  home- 
stead and  making  provision  for  maintenance 
and  BunKfft  of  the  fiimlly,  setting  aside  es- 
tates of  small  value,  and  property  exempt 
from  execution,  the  widow,  to  take,  must 


come  within  the  definition  of  the  "family," 
must  have  been  a  member  thereof  "or  at 
least  must,  without  fault  of  her  own,  have 
been  entitled  to  maintenance  and  support 
from  the  husband  during  his  lifetime."  This 
language,  of  course,  means  that  she  must 
have  been  entitled  to  support  as  a  member  of 
his  family.  In  the  case  at  bar,  tbe  agree- 
ment being  valid,  the  widow  had  voluntarily 
severed  her  connection  with  the  family,  and 
her  right  to  atippOTt  did  not  vest  upon  the 
family  relationship  at  all,  but  upon  the  terms 
of  tbe  articles  of  agreement 

[11]  8.  Finally,  reqwodent  contends  that 
the  court  In  probate  may  not  consider  the 
separation  agreement;  lAat  the  widow  la  en- 
titled to  all  rights  In  and  to  the  estate  of 
her  husband  until.  In  an  action  In  equity, 
the  court  has  entered  its  decree  specifically 
enforcing  the  contract  against  the  widow. 
Bridge  v.  Kedon,  126  Baa  148,  Is  cited  as 
authority  In  support  of  this  view.  The  posi- 
tion Is  not  sound,  nor  la  It  supported  by  the 
caae  menttoned.  Of  course,  during  the  Uvea 
of  the  parties  a  court  of  equity  would  be  the 
forum  for  the  enforcement  of  any  violated 
rights  conferred  by  the  agreement 

[12]  But  here  the  agreement  has  been  fully 
executed,  and  one  of  tbe  parties  to  it  Is  dMtd. 
The  other  is  making  unwarranted  claims  In 
probate  upon  the  estate  of  the  deceased,  and 
bis  representative  interposes  this  agreement 
as  a  defense  by  way  of  estoppel  to  those  claims. 
That  the  probate  court  has  equitable  jurisdic- 
tion for  the  purpose  of  passing  upon  the  va- 
lidity and  efTect  of  snch  agreements  our  cas- 
es not  only  recognize,  but  declare.  In  re 
Noah,  supra,  and  Estate  of  Garcelon,  104 
Cal.  670,  38  Pac.  414,  32  L.  K.  A.  595,  43  Am. 
St  Rep.  134,  are  typical,  while  In  Estate  of 
Edelman,  supra,  discussing  the  bar  of  such 
an  agreement,  it  Is  said:  "While  It  Is  true 
that  the  law.  was  unable  to,  and  therefore 
did  not,  give  effect  to  such  transfers,  releas- 
es, or  extinguishments  of  heirship,  it  Is  equal- 
ly true  that  they  were  always  cognizable  In 
equity,  and  that  in  proper  cases  they  afford- 
ed a  complete  defense  by  way  of  estoppd. 
And  this  equitable  defense  by  way  of  estop- 
pel ia  n^lzable  by  the  court  in  probate." 

The  orda  appealed  from  la  therefore  re- 
versed. 

We  concur:   MELVIN,  J.;  LORIOAN,  J. 
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GBBBN  VALLEY  DITOH  OO.  at  ftL  T. 
FBANTZ  et  al. 

(Snpteme  Court  nt  Colorado,   Fdk  8;  1918.) 

1.  Watbbs  aud  Waxes  Coubsib  Q  ISl*)— 
iKBioATioir  —  Abakdonhbnt  of  Watsb 

Bights. 

Tbe  abandonment  of  the  right  to  divert  and 
uae  the  water  of  a  stream  may  be  express  or 
implied ;  it  may  be  effected  by  a  plain  declara- 
tion of  an  intention  to  abandon,  or  may  be  in- 
ferred from  acta  or  omiasiona  so  inconsistent 
witb  an  intuition  to  retain  it  as  to  oonvlnoa 
tbe  anprejudiced  mind  that  it  has  been  aban- 
doned. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Oonnes,  Cent  IM*.  |  165;  Dec  Dix. 
i  Ittt.*] 

2.  Watibs  ako  Watkb  Coubsbs  j9  151*)— 
Abandormbht  or  Ibbtoatioh  Bionxs  — 

NONUBKB. 

An  individual  or  corporation^  Dot  assertiiu 
a  water  right  for  a  period  of  20,  or  even  18, 
years,  or  attempting  to  convert,  control,  or  in 
any  manner  to  apply  it  to  a  beneficial  use  dar- 
ing some  part  of  that  time,  and  allowing  other 
owners  and  consumers  to  invest  money  and  to 
divert  and  apply  the  water  to  a  benendal  nse, 
in  the  absence  of  some  excnae  other  than  mak- 
ing a  claim  thereto  down  Qirough  a  continuous 
chain  of  paper  title,  may  not  uereafter  claim 
a  prior  ap]^priati<m. 

{Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  IfiS;  Dec.  Dig. 
I  151.«1 

8.  Btidsnck  <|  813*)— Deolakations  Not  Fol- 

lowkd  bt  aotb. 

An  oral  statement  or  declaratioD,  not  fol- 
lowed by  any  act,  cannot  chaiMce  oonmtioas. 

[Ed.  Note.— For  other  cases,  Evidence, 
Cent  Dig.  H  1106,  1167;  Dec  Dig.  |  813.*] 

4.  WATXB8  AND  WaUB  OOUB8BS  (M  162*)— 
IBBIOATION  BIOHTB  —  ABAnDONHKNT— AOTB 
CONSTITUTinO. 

In  an  action  to  qniet  title  to  an  irrimtion 
ditch,  it  appeared  that  deftedants.  «4io  afltima- 
tively  claimed  an  interest  in  the  ditch  and  wa- 
ters carried  therein,  were  snccessors  In  tiUe  to 

Srties  having  and  osing  appropriation  rights 
1887  and  188B,  but  who  thereafter  had  not 
taken  or  claimed  any  water  from  the  ditch,  and 
who  had  not  objected  to  plaintiffs'  nse  of  all  the 
waters  that  the  ditch  carried,  but  had  stood 
by  and  saw  them  partially  reconstruct  the  ditch 
at  a  considerable  expense  and  also  continue  its 
maintenance,  and  that  one  predecessor  a  town* 
site  company,  attempted  the  destruction  of  the 
entire  ditch,  but  agreed  that  pending  a  suit 
plaintiffs  might  have  exclusive  use  of  it  Eeld, 
that  these  acts  showed  a  waiver  of  the  prior 
anuDiwiaUtai  without  any  intention  ot  resum- 
ing It,  and  eonstltntad  an  abandonment 

W'Ed.  Note.— For  otiier  caae%  see  Waters  and 
ater  Courses,  Cut  Dig;  If  llf6,  157;  Dec. 
Dig.  1 1B2.*]  w 

6.  Watbbb  AifD  Watkb  Corang  1B2*)— 

iBBIOATIOn^DBCBEB. 

A  decree  for  plaintlSi,  In  an  action  to  quiet 
title  to  an  irrlgraMi  ditdi  and  its  apprtqiria- 
tion  therefrom,  should  be  limited  to  the  amount 
theretofore  actually  carried  through  the  ditch 
and  apiriied  to  a  beneficial  use^  making  the  nec- 
essary allowance  for  seepage  and  evaporation. 

[Ed.  Note.— Fot  other  case&  see  Waters  and 
WMtBT  Courses,  Cent  Dig.  11  166,  167;  Dec. 
Dig.  I  1B2.*] 

Error  to  District  Court,  City  and  County 
of  Dmver;  Hubert  L.  Sliattuck,  Jndge. 


Action  the  Qteat  Valles  Ditdi  Com- 
pany and  others  against  0«orge  S.  Frants 
and  another,  witb  crofls-aetlon  by  defaidants. 
Judgment  for  defradants,  and  plalntlft  bting 
error.  Berersed. 

John  W.  Helblg  and  D.*B.  Klnkaid.  both 
of  Denver,  for  plaintiffB  In  error.  Battels  & 
SllTersteln  and  Allen  A  Webster,  an  of  Deo- 
ver,  tar  defendants  in  error. 

HILU  J.  ThlB  action  was  brought  tv  the 
Green  Valley  Ditch  Company,  a  corporation, 
on  behalf  of  itself  and  its  stockholders, 
against  the  defendants  In  error,  Franta  and 
Benton,  for  the  parpoae  of  quieting  Its  title, 
and  that  of  Its  stoddiolden,  In  and  to  a  onr- 
tain  ditch  and  the  amportouncea  thereunto 
belonging,  Including  aroroprlationa  The  de- 
fendants, by  their  answer,  claim  an  Interest 
in  the  dltcb  and  tbe  waters  carried  thereiiL 
They  prayed  that  they  be  adjudged  the 
ownoB  of  a  certain  Interest  In  tbe  ditch  and 
wato:.  The  allegations  In  the  anawer  are 
doded.  Tbe  Judgment  was  In  favw  of  the 
defendants  qnletlnK  their  title  to  one  twenty- 
sixth  of  tbe  water  theretofore  used  upon  any 
or  all  of  the  lands  lying  under  the  ditch.  It 
also  gave  tbem  the  right,  without  interfer- 
ence, to  its  use  and  enjoyment  through  the 
dltcb,  subject  to  prorating  in  times  of  scarc- 
ity. The  idatntlfTs  bring  tbe  cAe  here  for 
review  upon  error. 

Up<m  S^>tember  28,  1907,  the  defoidants 
entered  into  a  contract  with  Its  thai  owoa» 
to  purchase  blodc  8,  Manchester,  wbl<^  In- 
cluding streets  and  alleys,  contains  about 
five  acres.  They  are  In  possession,  and  claim 
that  a  certain  Interest  in  the  ditch  and  wa- 
ters 'carried  therein  belongs  to  this  land. 
Upon  October  1,  1907,  they  made  wrlttra  de 
maud  upon  tbe  plaintiff  company  to  have 
such  Interest  recognized  and  water  furnished 
therefor.  Upon  January  24,  1908,  this  de- 
mand was  formally  refused.  This  suit  was 
instituted  upon  the  same  date. 

The  main  contention  pertains  to  the  aban- 
donment by  the  predecessors  In  interest  of 
the  defendante  to  that  portion  of  the  ditch 
and  waters  theretofore  appertaining  to  this 
laud,  niere  Is  but  little  conflict  In  the  evi- 
dence. There  Is  an  absence  of  evidence  per- 
taining to  some  matters,  although  apparent- 
ly sufficient  to  satisfy  both  sides.  This  per^ 
tains  particularly  to  the  amount  of  water  to 
which  the  dtteh  is  entitled,  and  the  date  of 
its  appropriation.  No  decree  covering  these 
questions  was  pleaded  or  offered  In  evidence. 
It  appears  to  be  assumed  by  counsel  (and  for 
the  purposes  of  this  case  we  shall  so  treat 
it)  that  the  pleadings  and  evidrace  disclose 
that  this  ditoh  has,  or  did  have,  an  &ppto- 
priatlon  Of  2.26  cubic  feet  of  water  p^  sec- 
ond of  time  from  tbe  South  Platte  river,  and 
2  cubic  feet  of  water  per  second  of  time 
from  a  small  tributery,  called  Sand  creek. 
The  dates  of  these  appropriations,  so  fftr  as 
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tbe  pleadings  or  any  erldence  Is  concerned, 
are  not  attempted  to  be  fixed. 

The  record  discloses  that  between  1808  and 
1880  a  small  ditch  was  constructed,  about 
2^  mllea  In  length;  that  Its  head  gate  tras 
located  on  the  west  bank  of  tbe  Sonth  Platte 
xItw,  from  irtienee  it  nuui  in  a  northerly 
direction;  that  It  crosses  this  so-called  Sand 
credc  abont  halfway  down ;  that  as  early  as 
1886  Hiram  and  Artraweia  Epperson  (hus- 
band and  wife)  were  the  owners  of  SO  acres 
of  land  In  section  21  and  of  70  acres  In  sec- 
tl<»i  15,  all  In  township  4  S..  range  68  W.; 
that  tills  ditch,  called  the  Epperson  ditch, 
was  used  ezdnaiTely  for  IrrljEEatlng  some 
portions  of  this  land,  and  was  evidently  con- 
sidaed  as  appertaining  thereto;  that  the 
honse  in  which  the  Eppersons  thai  lived  was 
sitnate  In  section  21;  Uiat  the  portton  cov- 
ered by  tbe  building  thereafter  became  a 
part  tKt  lilock  6,  Manchester;  that  in  1887 
the  Eppersons  began  to  sell  off  portions  of 
this  land,  -wbldi  sales  included  water  out  (tf 
or  an  interest  In  tbe  ditdi  thraefor;  that 
considerable  of  this  land  was  sold  and' has 
ever  since  been  used  for  gardening  purposes, 
and  has  been  contlnnoosly  irrigated  through 
this  ditcb;  that  these  are  the  lands  owned 
by  the  stocklnlders  of  the  idalntifF  company; 
that  they  are  lower  down  the  ditch  than 
Uo^  0^  in  Manchester;  that  in  1S88  the 
ditch  was  In  a  dilairtdated  condition;  tbat 
in  1888  or  1880  a  meeting  of  consumers  was 
held,  ft>r  the  purpose  of  derisliv  ways  and 
means  to  repair  and  put  tbe  dltt^  In  proper 
condition,  It  being  then  partially  obliterated 
In  places  and  out  of  r^lr;  that  Hiram 
person  and  wife  were  present  at  this  meet- 
iBg,  and,  when  requested  to  assist  In  encfa 
r^mirs  and  malntoiance  for  the  benefit  of 
lands  then  owned  tbem,  including  block 
5,  Manchester,  they  refnsed  to  do  so,  and.  In 
snbatanoe,  said  tbat  they  did  not  need  the 
ditch;  tbat  they  were  not  using  water  from 
tbe  Platte  river,  and  had  no  fnrtber  use  for 
it,  and  told  the  plaintiffs  that  tbe  dltcb  was 
theirs— to  take  It 

The  evidence  discloses  beyond  contradic- 
tion tbat  the  Eppersons  did  not  nse  tbe  ditch 
tram  tbe  South  Platte  river  to  whefe  It 
crosses  Sand  creek,  or  secure  any  water  from 
the  Sonth  Platte  river,  or  In  any  manner  as- 
sist In  Its  maintenance,  or  partldimte  In  its 
control  above  Sand  creek,  since  1886.  There 
Is  evidence  that  th^  used  tbe  ditch  below 
Send  creek  and  ran  a  small  amoant  of  water 
through  it,  obtained  frcun  Sand  creek,  during 
the  years  1887, 1888,  and  possibly  1880.  The 
contention  of  tbe  dtfendants  is  that  tbe 
persons'  refusal  to  contribute  was  limited  to 
tbat  portion  of  tbe  ditch  above  Sand  creek ; 
bnt  It  Is  undisputed  Oiat  they  never  used,  or 
contributed  to  r^ulr,  or  thereafter  assisted 
in  maintaining,  the  dltcb  above  Sand  creek 
niter  1886,  or  below  that  point  after  1889, 
but  that  during  1888  and  1880  and  thereafter 
tbt  omnpuiy**  itoAliolda%  or  thdr  prede- 


cessors In  Interest,  reconstructed,  repaired, 
and  cleaned  out,  wherever  necessary,  tbe  en- 
tire dltcb  at  considerable  expcxise;  that  they 
constructed  a  dam  In  the  Platte  river  at  a 
cost  of  about  $2,000.  and  thereafter  main- 
tained the  ditch  at  an  expotse  of  from  tluree 
to  five  hundred  dollars  a  year,  and  ever 
since  have  had  tbe  exclusive  nse  and  enjoy- 
ment of  the  entire  ditch  and  waters  run 
therein.  The  record  Is  not  clear  as  to  tbe 
amount  <rf  water,  from  whoe  secured,  or  up- 
on what  portions  of  these  lands  used,  or  tbe 
extent  of  such  nse  upon  any  of  them  prior 
to  1887. 

In  November,  1888,  the  original  plat  of 
Manchester,  or  Manchester  addition,  was  fil- 
ed. This  was  signed  by  Hiram  and  Arteme- 
cia  Epperson,  with  the  usual  dedications  at 
streets,  alleys,  etc  It  ocrrers  portions  of 
these  lands  then  owned  by  tbe  Eppersons, 
Including  what  Is  termed  their  old  borne  site, 
omrerad  by  XAotik  S.  About  November,  1889^ 
tbe  land  thai  owned  by  tbe  Eppersons  cover- 
ed by  this  plat  was  omveyed  to  A.  McCallnm, 
irtu)^  In  NoTWttber  or  Decembur,  same  year, 
otnnreyeA  it  to  the  MtmChestw  Umd  Oom- 
pany.  nds  Included  block  &  In  June  or 
July,  1890,  this  company  proceeded  to  destroy 
the  whole  length  of  this  ^tch,  where  It 
crossed  tbe  streets  and  blocks  In  Manchester. 
Upm  August  2,  1890,  a  suit  was  Instituted 
by  tlw  stockholdos  of  this  plalntifl  and  some 
of  thtir  predecessors  in  Interest  against  the 
Mandiester  Land  Company  to  restrain  it 
from  destroying  tbe  ditdi  np(»  its  lands,  <n> 
In  any  manner  Interfering  with  their  run- 
ning water  tibrough  it  This  resulted  in  an 
agreement  between  tbe  then  ownws  of  tbe 
land  (which  Imdnded  this  block  Q>  and  the 
consumers,  whereby  tbe  land  company  allow- 
ed than  to  reoonsbnct  the  ditdi  in  a  certain 
manner,  and  have  the  exclnalve  use  and  en- 
joyment thereof  during  the  pudency  of  the 
action.  What  dlspoeltloa  was  made  of  this 
suit  is  not  dlsdoasd ;  bi^  tlie  consumers  con- 
tinned  to  operate  and  have  tbe  exctusiTe  use 
and  control  of  tbe  dltdi,  as  before,  without 
any  adverse  claim  brtng  made  by  any  one, 
uutil  about  the  time  of  tbe  instltntiott  of 
this  suit,  during  whidi  period  tliey  increased 
their  acreage  irrigated  from  88)^  to  abont 
GO  acree. 

It  Is  proper  to  observe  that  tbe  stipulation 
entered  Into  in  the  suit  between  the  land  com- 
pany and  the  consumers  recognises  the  lat- 
ter as  being  the  owners  of  the  ditch.  In  tbe 
following  language,  '^e  Manchester  Land 
Company  will  convey  all  water  which  the 
plaintiffs  may  bring  down  In  their  old  ditch." 
It  will  be  noted  that  at  this  time  It  made  no 
claim  to  either  dltcb  or  water,  bnt  was  at 
tempting  the  destruction  of  tbe  former. 

In  October,  1906,  these  conaamers  incorpo- 
rated the  plaintiff,  and  executed  a  deed  to  it 
for  tbe  ditch,  etc.,  accepting  Its  stock  in  pay- 
ment therefor,  resoring,  however,  tbe  water 
rights  and  appropEiatlons  at  tbarstolluce  ownr 
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«d  and  enjoyed  by  them.  This  evidently  was 
for  the  purpose  of  providing  a  regular  sys- 
tem for  the  maintenance  of  the  ditch  and 
the  distribution  of  water  to  those  entitled 
thereto.  This  ditch  company,  at  all  times 
thereafter,  continued  to  operate  and  manage 
the  property.  Other  than  the  deed  to  it  by 
Its  stockhoiders,  there  does  not  appear  to 
have  ever  been  any  deeds  executed  by  any 
one  for  a  right  of  way  for  the  ditch.  In  ad- 
dition to  the  stipulation  referred  to  in  the 
other  suit,  there  are  some  reeerratlons,  in 
some  of  the  instmments  executed  by  the  Ep- 
persons pertaining  to  some  of  this  land,  rec- 
ognizing this  ditch  as  having  a  right  of 
way. 

The  record  fnrther  discloses  that  about 
1881  these  water  consumers  had  trouble  with 
a  paper  mill  company,  which,  in  building  a 
large  plant,  destroyed  a  part  of  the  canal, 
and  to  avoid  litigation  they,  under  protest, 
allowed  the  company  to  substitute  a  pipe 
line  for  eight  or  nine  hundred  feet,  and  to 
change  this  right  of  way  from  where  it  orig- 
inally was  situate  upon  the  Manchester  and 
other  lands,  and  for  this  distance  to  run  the 
pipe  line  upon  the  right  of  way  of  a  railway 
company;  that  since  which  time  there  has 
never  been  any  flume,  pipe,  or  laterals  or 
other  means  by  which  water  could  be  con- 
veyed to  block  0,  Manchester. 

The  defendants*  evld«ice  dlgdoees  that  a 
deed  of  trust  was  given  back  to  the  Epper- 
sons, or  one  of  them,  uptm  the  Manchester 
land;  that  the  Mancbestor  Land  Company, 
falling  to  pay.  In  1897  deeded  back  In  Hen 
of  foreclosure,  the  premises  In  Question  to 
Bfrs.  Epperson ;  that  thereafter  she  conveyed 
to  L.  Cook,  tniBte^  who  thereafter,  in  April, 
19(0,  conresred  tcr  William  F,  Eppenoa  and 
Frank  Stelnmets,  who  tbeieafter.  In  1901, 
cmiT^ed  them  to  Lecmota  Eppwson,  who 
thereafter  conveyed  them  to  Louis  and  Hieo- 
dore  Bartela.  who  shortly  prior  to  the  bilng- 
Ing  of  this  action,  entered  into  the  agreement 
of  sale  with  the  defendants  In  error.  It  Is 
j^Topet  to  state  that  these  sundry  conv^- 
azwefl  and  others  included  therein  declara- 
tions of  all  watex  ri^ts  beloi^ng  and  apper- 
taining to  the  land  amvc^ed.  This  dialn  of 
paper  title  la  all  the  uncontxadlcted  evidence 
that  the  defendants  Introduced  pertaining  to 
nonaJMuodonmeAt  or  Intenttoa  by  any  of  the 
owners  of  this  land  to  daim  any  interest  in 
the  ditch  or  water,  ^e  only  other  evidence 
upon  this  subject  is  that  of  William  P.  Ep- 
person, a  son  of  Hiram  Epperson  and  stepson 
of  Mrs.  Epperson,  who  states  that  In  a  con- 
versation with  sundry  of  these  water  con- 
sumers, about  six  or  seven  years  prior  to  the 
bringing  of  this  suit,  he  asserted  a  right  to 
the  use  of  this  water.  This  was  denied  by 
the  plalntUTs'  witnesses.  It  Is  further  dis- 
closed that  the  contract  of  purchase  from 
Bartela  to  the  defendants  concludes  with 
the  following  paragraph :  "In  the  event  that 
no  water  ri^ts  belong  to  said  land,  thai  the 


above  one  hundred  (flOO)  dollars  to  be  re- 
funded, and  this  receipt  to  be  null  and  void." 

[1]  In  North  American  Exploration  Co.  v. 
Adams,  101  Fed.  404,  45  G.  C.  A.  18S,  wherein 
rights  to  water  In  Colorado  were  Involved,  It 
Is  said:  "The  abandonment  of  the  right  to 
divert  and  use  the  waters  of  a  stream  Is  not 
different  in  its  nature  or  character  from  the 
renunciation  of  any  other  right  which  Is  as- 
serted and  maintained  by  its  use.  It  may 
be  express  or  Implied.  It  may  be  ^ected 
by  a  plain  declaration  of  an  Intention  to 
abandon  It;  and  It  may  be  inferred  from 
acts  or  failures  to  act  bo  Inconsistent  with 
an  intenton  to  retain  It  that  the  unprejudic- 
ed mind  Is  convinced  of  the  renunciation.'' 

In  New  Mercer  Dltdi  Co.  v.  Armstrong,  21 
Colo.  3S7,  40  Pac.  089,  It  was  held  that  a 
corporation  may  not  divert  water  from  a 
stream  and  make  beneficial  use  of  a  portion 
thereof,  and  as  to  the  residue  so  diverted 
never  make  any  use  whatever  for  over  20 
years  from  the  time  of  the  original  diversion, 
for  more  than  18  years  from  ttie  time  of  aa 
additional  diversion,  and  for  more  than  0 
years  after  Its  rights  to  the  quantity  there- 
tofore diverted  have  been  Judicially  establish- 
ed, and  th«i  be  heard  to  assert  Its  claim  to 
such  excess  after  subsequent  appropriators 
have  continuously,  adversely,  openly,  and 
notoriously  been  enjoying  the  use  thereof  for 
such  lengths  of  time. 

In  Alamosa  Gre^  Canal  Oo,  t.  Nelsni, 
Colo.  140,  03  Pac.  1112.  this  court  held  that 
nonuse  of  water,  continued  tox  a  consider- 
able time,  coupled  with  other  acts  showiac 
an  intention  <m  the  part  of  the  ownra  not  to 
resume  or  to  repossess  himself  of  the  UUng 
whose  use  he  has  rellniulshed,  constitutes 
abandonment 

In  Steber  et  aL  ▼.  Frlak  et  aL,  7  Cola 
148,  2  Paa  901.  it  was  held  tliat  a  talluu  to 
use  water  Is  competent  evidence  Of  an  abaur 
donment  of  the  right  thereto,  and  if  continued 
for  an  unreasonable  period  it  oreates  a  re- 
sumption of  an  intention  to  abandim;  but 
this  presumption  is  not  conduslve,  and  may 
be  overcome  by  other  satisfactory  proof. 

[1]  When  these  w^-known  roles  ate  con- 
sidered In  cnmectlon  with  our  recognised 
doctrine  of  priority  appn»prlatl<m,  wltli- 
out  attempting  to  laj  down  any  definite  rule 
pertaining  to  the  Iragth  of  time  necessary  to 
create  the  presumption  of  abandonment  vp* 
on  account  of  nonuse,  coupled  with  otti^ 
acts,  although  slight,  dlsdoalng  an  Intuition 
to  abandon,  It  may  well  be  said  that  a  period 
of  20  years,  or  even  18  years,  is  too  long  a 
time  for  an  Individual  or  corporation  to  be 
permitted  to  thereafter-  make  claim  to  an 
appropriation  without  having  asserted  a 
right  thereto,  or  attempting  to  convert,  con- 
trol, or  in  any  manner  to  ai^ly  It  to  a 
beneficial  use  during  some  portion  of  that 
period,  unless  some  peculiar  fact  or  condi- 
tion can  be  shown  by  which  the  party  or 
parties  might  bo  excused  daring  that  length 
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of  time;  aad  such  excuses  must  be  other 
than  making  a  claim  thereto  down  through 
a  continuous  chain  of  paper  title.  Here  no 
excuse  is  given  or  peculiar  circumstances 
attempted  to  be  shown;  but,  to  the  con- 
trary, during  all  this  time  the  predecessors 
of  these*  defendants  sat  silently  by  and  al- 
lowed, not  only  the  plalntUTs  to  act  as  above 
set  forth,  but  allowed  other  consumers,  both 
up  and  down  the  river,  to  construct  many 
ditches  and  reservoirs  and  Invest  large 
amounts  in  the  construction  thereof,  and  the 
diversion  and  api^catlon  of  waters  to  a 
beneficial  uae,  without  any  assertion  of  right 
upon  behalf  of  the  predecessors  of  the  de- 
fendants to  the  ownership  or  right  to  use 
any  of  the  waters  from  said  streams. 

[3]  Ontslde  of  the  alleged  paper  title,  the 
only  conflict  in  the  evidence  pertaining  to 
abandonment  is  In  the  alleged  declaration  of 
one  of  the  predecessors  in  Interest  of  the 
defendants,  who  says  that  some  seven  or 
eight  years  before  suit  he  claimed  the  right 
to  a  portion  of  the  water  in  said  ditch. 
This  was  disputed;  but  if  true  it  was  but 
an  oral  statement  followed  by  no  act,  for 
which  reason  it  could  not  chai^  conditions. 
Hewitt  v.  Story,  64  Fed.  BIO,  12  C.  0.  A. 
2S0,  30  L.  IL  A.  265.  WhUe,  upon  the  oth- 
er hand,  the  undisputed  declaration  of  his 
predecessors,  to  wit,  bis  father  and  step- 
mother, Is  to  the  fact  that  they  declined  to 
participate  in  the  expenses  of  the  recon- 
struction of  the  ditch  and  the  repairs  and 
maintenance  therefor,  or  In  Its  use  thereaft- 
er, stating.  In  substance,  that  they  had  no 
use  for  it;  that  It  belonged  to  the  plaln- 
tlfTs;  for  them  to  go  take  it,  etc.  Later 
their  grantees  made  an  effort  at  the  com- 
plete destruction  of  the  canal  by  plowing  it 
in  for  about  1,200  feet  wherever  any  street 
or  alley  in  Manchester  was  to  cross  it ;  and 
they  persisted  in  thus  having  it  destroyed 
until  a  suit  was  instituted  against  them, 
with  the  view  of  restraining  them  from  ac- 
complishing such  destruction.  This  conten- 
tion was  thereafter  adjusted  under  some  ar- 
rangement by  which  the  plaintiffs  were  al- 
lowed to  reconstruct,  and  have  enjoyed  its 
use  ever  since,  as  theretofore. 

It  Is  also  undisputed  that  the  grantors  of 
thoeo  deCendants  never  made  any  claim  to 
any  Interest  In  the  ditch  or  waters,  and  that 
the  defendants,  In  buying,  had  notice  of  con- 
ditions, and  protected  themselves  by  the 
clause  referred  to  In  their  contract  of  pur- 
chase. It  is  evldesit  that  the  trial  court 
misconstmed  the  legal  effect  of  the  evidence. 

[4]  The  facts  are  along  the  same  lines  as 
those  In  Dorr  t.  Hammond,  7  Oolo.  79.  1 
Pac.  008.  The  condnslon  is  Irresistible,  up- 
on a  review  of  the  whole  record,  that  the 
aK»n^rtatlon  acquired  by  the  Eppersons  for 
the  lands  now  daimed  by  the  defendants  by 
means  of  the  siHpUcation  of  water  upon  a 
pntlon  of  It,  through  this  diteh,  on  and  be- 
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fore  1887,  1888,  and  1889,  was  aftervrards 
abandoned.  The  testimony  shows  that  no 
water  was  thereafter  taken  through  this 
ditch  from  either  the  Platte  river  or  Sand 
creek  for  this  land,  and  no  claim  made  by 
any  owners  of  It  that  they  be  furnished  with 
any  water,  until  after  the  contract  of  pur- 
chase by  the  defendants  in  October,  1907,  a 
period  of  over  20  years,  when  applied  to 
the  South  Platte  river,  and  that  portion  of 
the  ditch  above  Sand  creek,  being  about  one- 
half  of  the  ditch,  and  a  period  of  18  years 
or  over,  when  applied  to  the  lower  end  of 
the  ditch  and  the  waters  derived  from  Sand 
creek.  During  this  entire  period  the  Epper- 
sons, as  well  as  all  subsequent  owners,  In- 
terposed no  objections  to  the  plaintiffs'  ap- 
plication of  all  the  waters  that  the  dltcU 
would  carry,  but,  to  the  contrary,  not  only 
stood  by  and  saw  them  partially  reconstmct 
the  ditch  at  considerable  expense,  also  con- 
tinue its  maintenance,  but  permitted  them, 
during  all  these  years,  to  divert  all  the 
waters  carried  through  the  ditch,  without 
even  notifying  them  of  their  claim  thereto, 
other  than  the  one  alleged  statement  of  the 
son,  William  P.  Ei^rson,  which  Is  in  dis- 
pute. It  Is  undisputed  that  the  town-site 
company  attempted  the  destruction  ot  the 
entire  ditch  through  the  land  platted  by  the 
Eppersons  while  the  company  was  the  owner 
and  In  possession.  These  Acts  all  tend  to 
show  a  voluntary  yielding  np  and  waiver  of 
the  priori^  acquirad  by  EKwrsons  |not  sold 
to  the  other  consumers)  without  any  inten- 
tion of  xesuming  It,  and  cfmstitnte  a  clear 
case  of  abandonment. 

(I]  The  plaintlffB  are  entitled,  as  against 
the  dtfendants,  to  a  decree  quieting  their 
title  to  the  dit(^  and  waters  appropriated  by 
them  and  their  predecessors  In  Interest,  here- 
tofore carried  therein,  to  the  extent  of  SMCh 
appr(q?rlati(ms,  from  both  the  Sooth  Platte 
river  and  Sand  creek.  These  shtnild  be  lim- 
ited to  the  amount  that  they  have  hereto- 
fore enjoyed,  as  disclosed  by  tlie  evidence, 
which  la  to  be  tested  by  the  amount  here- 
tofore actually  carried  through  the  ditch  and 
pipe  line  and  applied  to  a  beneficial  use, 
making  the  necessary  allowance  for  seepage 
and  evaporation.  When  the  amount  of  land 
heretofore  Irrigated,  the  capacity  of  the 
pipe  line  constituting  a  part  of  the  ditch, 
and  the  waters  heretofore  carried  are  con- 
sidered, it  Is  evident  that  It  do^  not  exceed 
2.90  cubic  feet  of  water  per  second  of  time 
from  both  sources. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  instructions  that  a  decree  be 
entered  In  harmony  with  the  views  hereio 
expressed. 

Beversed. 

MDSSBB,  a  J.,  and  GABBBRT,  3^  oon 
cur. 
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HBNWOOD  T.  PEOPLE. 
(Supreme  Conrt  of  Colorado.    Feb.  8,  1918.) 

1.  HOMZCIDB  n  17*>— MUBDKB— HOUICIDK  IH 
AnSlCPT  TO  KIIX  AnOTHBB. 

Where  defendant  committed  an  offense  In 
taking  the  life  of  a  person  at  whom  lie  shot, 
he  was  gnllty  of  a  like  offense  in  caneing  tba 
death  of  a  byitander  by  scddent  In  the  coone 
of  the  affray. 

[Ed.  Notfc— For  tithet  eases,  see  Homicide 
Gent  Dig.  |  28;  Dec.  Dig.  1 17.*] 

2.  HoinciDB  (8  33*)— BlAifSLAUOHTm— "Vol- 

UNTABT  MANBLAUOHTEB." 

Under  Bev.  St.  1908,  U  1626-1612$,  the  un- 
lawful killing  of  a  bonan  oeitur  without  malice 
and  deliberation,  and  upon  audden  heat  of  paa- 
si<m  caused  by  a  provocation  apparently  saffi* 
dent  to  excite  ineBistible  passion  in  a  reason- 
able person,  constitates  "voluntary  manslaugh- 
ter." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  54 ;  Dec.  Dig.  |  88.* 
For  other  definitions,  see  Words  and  Phiases, 

ToL  8,  pp.  73C0.  736£] 

8.  HOHICIDB  a  74*)  —  "IKTOLUHTABT  MAN- 

BI.AUOHTBa.''^ 

Under  Rer.  St  1908,  H  1626-1628,  "in- 
voluntary manslaughter"  may  consist  in  the 
taklDg  of  a  human  Ufe  without  any  intent  to  do 
so  while  in  the  commission  of  a  lawful  act 
without  due  caution  or  circumspection. 

[Ed.  Not&— For  other  cases,  see  Homicide, 
Gent.  Dig.  IS  97-101 ;  Dec.  Dig.  {  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3762,  8763;  voL  8,  p.  7692.] 
'4.  iNDicnfznr  and  Ihforuatiok  (i  189*)— 

MUB  DEB — De  OBEES. 

An  information  for  murder  in  the  first  de- 
gree includes  all  the  lower  grades  of  criminal 
homicide. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IMg.  H  682-696;  Dec. 
Dig.  i  189.*] 

6.  HOKICIDB  (S  282*)— ^I^IAI>-QUESTI0N8  OF 

ZiAw  OB  Fact. 

Where  there  was  any  evidence  relevant  to 
the  ianie  of  manslaughter,  its  crediblUt;  and 
force  were  for  the  ju^,  and  not  as  matter  of 
law  for  the  decision  of  the  court 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  674 ;  Dec.  Dig.  g  282.*] 

6.  Homicide  (i  271*)— MANSLAuaHTKE— Sud- 
den Heat  or  Passion. 

Where,  Immediately  preceding  the  shooting 
of  a  bystander,  defendant  and  another  were  en- 
gaged in  a  conversation  in  a  barroom,  where 
many  others  were  present,  and  such  person 
knocked  defendant  down  with  his  fist  by  a  Mow 
so  violent  that  defendant  struck  the  floor  bard, 
there  was  a  question  for  the  jury  as  to  whether 
the  circumstances  were  such  as  tended  to  ex- 
cite a  "sudden  heat  of  passion." 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  665;  Dec  Dig.  |  271.*] 

7.  HOlflCIOB  ji  271*)— QUBSTXDN  VOB  JlIBT— 

Deqrbb  of  Oitbnsb. 

Whether  circumstances  tending  to  excite 
a  sudden  beat  of  passion  amounted  to  the  statu- 
tory provocation,  and  were  sufficient  to  cause 
that  passion  which  the  statute  denominates  ir- 
resistible, was  not  for  the  court  to  determine 
either  as  a  question  of  law  or  fact 

[Ed.  Note. — For  other  cases,  see  Homlcldeu 
Cent  Dig.  8  565 ;  Dec.  Dig.  g  271.*] 

8.  HoHiciDE  (g  60*)— Elkhxntb  of  Iitvoluh- 

TABT  MAnSLAUOHIEB. 

Wbere  defendant  though  justified  in  dioot- 
ing  to  protect  his  life,  did  so  without  due  can- 
Hon,  or  taking  into  consideratiou  the  presence 


of  othen,  he  could  be  found  guilty  of  i^Tolun* 
tary  manslaughter  in  causing  the  death  of  a  by- 
stander. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  84;  Dec.  Dig.  g  60.*] 

9.  HoiaciDB  a  89*)— TBIAI>-lHBIBaOnONB.  ' 

Defendant,  who  claimed  to  have  acted  In 
self-defense,  is  not  thereby  precluded -from  as- 
serting that  a  homicide  was  committed  under 
circumstances  reducing  it  to  manslaughter, 
where  there  Is  evidence  tending  to  show  both 
that  defendant  acted  under  the  mfinence  of  sad- 
den heat  of  passion,  and  also  tliat  he  acted  in 
self-defense,  but  is  entitled  to  have  the  entire 
res  gestae  lAid  before  the  jury  to  be  considered 
as  a  whole,  without  distinction  as  to  which  par- 
ty introduced  the  sevml  mattKS  of  evidence. 

[£«d.  Note.— For  other  cases,  see  Hmnldde, 
Cent  Dig.  gg  69-61 ;  Dec.  Dig.  |  89.*] 

10.  HoiaciDB  (g  282*)— TBiAi>-QuEBnoN  n» 

JUBT— UNLAWrUL  INTENT. 

On  evidence  in  a  trial  for  the  murder  of  a 
bystander,  fteld,  ,tbat  the  question  of  whether 
defendant  sought  out  a  third  person  for  tiie 
purpose  of  taking  his  life  and  shot  him  In  pur- 
suance of  a  pre-conceived  design  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  574 ;  Dec.  Dig.  g  282.*] 

11.  JuBT  (g  34*)— Right  to  Tbiai.  bt  Juet— 

MtlBDBB. 

Since  the  Constitution  and  laws  of  the 
state  provide  a  jury  trial  for  a  person  charged 
with  murder,  it  is  for  the  jury  atone  to  deter- 
mine the  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses,  so  that  where  there  was 
testimony  tending  to  reduce  the  killing  to  man- 
slaughter, the  taking  of  that  isnie  frcm  the 
jury  was  an  Infringonent  of  defendant's  right 
to  a  jury  trial. 

[Ed.  Note.— For  otiier  cases^  see  Jury,  Gait 
Dig.  gg  2S3-23S;  Dm:.  Dig.  g  84.*] 

En  Banc.  Error  to  District  Court  City 
and  County  of  Denver;  Greeley  W.  Whit- 
ford,  Judge. 

Harold  F.  Heuwood  was  convicted  of  mur- 
der In  the  second  degree,  and  he  brlngB  er- 
ror. Reversed  and  remanded. 

John  T.  Bottom,  of  Denver  (Mllnor  B. 
Oleaves,  of  Denver,  of  couns^),  for  plaintiff 
in  error.  Benj.  Orlfflth,  Atty.  Oen.,  Ardil- 
bald  A.  Lee,  Deputy  Atty.  Oen.,  Theo.  H. 
Stuart,  Jr.,  Asst  Atty.  Oen..  Willis  V.  Elli- 
ott, Dlst  Att7.,  and  John  Home  OhlleB, 
Chief  Deputy  Dlst  Atty.,  aU  of  Dmvw,  (or 
the  People. 

OABBEUUr,  J.  The  i^alntiff  In  error,  whom 
we  shall  hereafter  designate  as  defendant; 
was  convicted  of  murdw  In  the  second  de- 
gree, and  sentenced  to  the  penitentiary  tat 
life.  He  maintains  that  prejudicial  wror 
was  committed  at  the  trial  In  several  parttc* 
ulars,  only  a  few  of  which,  however,  will  be 
considered. 

[1]  The  defendant  shot  and  killed  Sylves- 
ter L.  Von  Phul.  For  this  homicide  an  In- 
formation was  filed  charging  bim  with  mur- 
der. It  was  claimed  that  some  of  the  shots 
fired  by  defendant  at  Von  Pbul  struck  George 
E.  Copetand  and  caused  hi8.death,  and  an  in- 
formation was  also  filed  charging  the  de- 
foidant  with  the  murder  ot  Copeland.  The 
defendant  was  tried  for  the  offense  so  charg- 
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edj  with  the  result  above  noted.  Copeland 
was  a  bystander,  taking  no  part  whatever 
in  the  difficulty  between  the  defendant  and 
Von  Phal,  80  that,  if  the  defendant  commit- 
ted an  offense  In  taking  the  life  of  Von  Phul, 
be  was  guilty  of  a  like  ofT^iBe  In  causing  the 
death  of  Copeland.  Byan  v.  Pe<vle,  SO  Colo. 
90,  114  Pac.  306,  Ann.  Cas.  1012B.  1232.  At 
the  outset  counsel  for  defendant  contends  the 
evidence  does  not  establish  that  any  of  the 
shots  fired  by  defendant  took  effect  in  the 
body  of  Copeland,  and  for  this  reason  urges 
the  court  should  have  sustained  a  motion  to 
instruct  the  Jury  to  return  a  verdict  of  not 
guilty  at  the  conclusion  of  the  testimcmy  on 
the  part  of  the  people.  We  do  not  deem  it 
necessary  to  either  review  or  go  Into  an  ex- 
tended discussion  of  the  testimony  bearing 
on  this  subject,  as.  In  our  opinion,  it  was  am- 
ple to  sustain  the  finding  of  the  Jury  that 
shots  fired  by  defendant  at  Von  Phul  struck 
and  caused  the  death  of  Copeland.  The  tes- 
timony on  the  part  of  the  prosecution  bear- 
ing on  the  taking  of  the  life  of  Von  Phul  is 
substantially  as  follows:  Several  persons, 
including  Von  Phul,  Copeland,  and  the  de- 
fendant, were  in  the  barroom  of  the  Brown 
Palace  Hotel.  The  latter  and  others  with 
him,  at  his  invitation,  were  about  to  take  a 
drtaik  at  the  bar.  Von  Phul  and  a  friend  or 
acquaintance  of  his  were  also  standing  at 
the  bar,  waiting  to  be  served.  After  the  de- 
fendant had  ordered  the  drinks  for  his  guests, 
he  approached  Von  Phnl,  to  whom  he  made 
a  remark,  wbldi  the  witnesses  for  the  peo- 
ple did  not  bear  or  understand,  when  Von 
Phul  turned,  and  with  his  fist  struck  him  In 
the  face,  knocking  him  down,  his  head,  as 
one  of  the  witnesses  for  the  people  express- 
ed It,  striking  the  floor  hard.  As  to  what 
then  occurred  the  witnesses  do  not  alto- 
gether agree.  On  behalf  of  the  pro8e<mtion 
the  testimony  Is  to  the  effect  that  Von  Phul, 
after  knocking  the  defendant  down,  turned 
his  back  upon  him,  and  faced  the  bartender; 
that  be  did  not  attempt  to  pursue  the  de- 
fendant, or  to  draw  a  revolver,  or  put  his 
hand  to  his  hip  pocket,  or  make  any  demon- 
stration that  he  intended  to  pursue  the  de- 
fendant; that  the  latter  raised  from  the 
floor,  and  attempted  to  draw  ills  revolver; 
that  It  caught  In  his  clothing;  that  he  un- 
fastened It;  that  two  men  seized,  and  tried 
to  prevent  him  from  shooting ;  ttiat  he  push- 
ed both  aside,  and  commenced  to  shoot  at 
Von  Phul;  and  that  during  this  time  Von 
Phul  did  not  advance  on  defendant,  or  make 
any  hostile  demonstration  whatever.  The 
defendant  testified  that  on  the  afternoon  pre- 
ceding the  shooting  be  had  gone  to  Von 
Phui's  room  in  the  Brown  Palace  Hotel, 
where  they  were  both  guests,  for  the  pur- 
pose of  inducing  hUn  to  return  letters  a  wo- 
man bad  written  to  Von  Phul,  and  which 
she  had  commissioned  him  to  obtain;  that 
on  this  occasion  Von  Phul  struck  him  on  the 
left  temple  with  a  shoe-tree,  and  drew  a  re- 
volver, Boying  that  he  would  kill  the  defend* 


ant  if  he  were  armed,  bnt,  as  he  was  not, 
would  not  do  so  because,  as  Von  Phnl  ex- 
pressed It,  "They  would  have  it  on  me."  The 
defendant  also  testified  that  on  the  follow- 
ing day  and  preceding  the  night  of  the  en- 
counter in  the  barroom  he  was  Informed  that 
V<m  Phul  bad  threatened  to  kill  him;  that 
these  threats  were  communicated  to  him 
orally  and  by  a  note  written  by  the  woman 
mentioned ;  and  that,  after  learning  of  these 
threats,  he  purchased  the  revolver  with 
which  he  did  the  shooting.  With  respect  to 
the  affray  In  the  barroom  the  defendant  te»- 
tified  tliat  Von  Phul  entered  the  room  with 
a  friend  after  be  did,  and  stood  at  the  bar, 
talking  wtfa  this  friend;  that  he  dianged 
positions,  which  brought  the  defendant  and 
Von  Phnl  quite  close;  that  be,  the  defend- 
ant, then  said  to  Von  Phnl,  "Won*t  you  con- 
sider what  happened  yesterday  afternoon?" 
to  which  Von  Phul  replied:  "I  am  going  up- 
stairs and  I  am  going  to  grab  that  grey- 
haired  (using  a  foul  epithet)  by  the  hair  and 
pull  him  out  of  there,  and  show  blm  who  la 
master  here" ;  that  be,  the  defendant,  then 
said,  "I  am  not  going  to  allow  you  to  get 
that  over  me,"  and  that  Von  Phul  then  said, 
"I  will  get  you  first,  you  understand,"  fol- 
lowing this  remark  with  a  blow  with  bis 
right  hand  on  the  point  of  def^dant's  ditn, 
which  felled  him  to  the  floor  and  dazed  him 
for  a  minute.  As  to  what  then  occurred, 
the  defendant  stated:  "As  I  lifted  myself  up 
from  the  gronnd,  I  remember  this  pert,  and 
that  was,  to  see  that  man  reach  for  the  gun. 
I  am  sure  he  reached  for  it,  and  It  was  only 
a  movement  on  my  part  to  protect  my  life, 
and  I  pulled  my  pistol  and  shot  him.  Z  fired 
all  the  shots  the  gim  contained,  but  I  don't 
know  how  many."  In  brief,  as  we  under- 
stand the  testimony  of  defendant,  it  is  that 
as  he  was  rising  from  the  floor  Von  Phnl 
looked  at  him  and  placed  his  right  hand  at 
bis  right  hip  pocket  as  though  to  draw  a 
revolver,  and  that  for  this  reason  he  drew- 
his  weapon  and  fired  at  Von  Phul.  Three  of 
the  shots  fired  struck  Von  Phul,  one  in  his 
right  wrist  and  the  other  two  In  his  back. 
The  defendant  also  testified  he  thought  Von 
Phul  was  armed.  There  was  testimony  on 
the  part  of  the  people  to  prove  that  he  was 
not,  and  probably  some  evtdoice  tending  to 
prove  that  the  defendant  knew  he  was  not 
The  bartender  testified  that  Von  Phul  st^' 
ped  from  his  frioid's  left  to  his  right;  that 
this  change  of  position  placed  him  next  to 
the  defendant;  that  Von  Phul  asked  his 
friend  to  be  permitted  to  make  this  change, 

saying  to  him:  "There  is  a  dirty  .  I 

lldkeA  him  once,  and  will  Uck  him  again,  but 
he  won't  fight"  This  witness  also  stated, 
"Hrawood  did  not  go  over  to  Yoa  Phul.  Von 
Phul  went  over  to  Henwood;"  and  that  Von 
Phul  was  looking  at  the  defendant  at  the 
time  the  shots  were  fired.  Another  witness 
on  behalf  of  defendant  testified  that  Von 
Phul,  aftw  knotting  the  dtfoidant  down, 
mu  almost  tedng  blm,  wUb  his  right  band 
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on  bis  hip  pocket,  when  the  defendant  com- 
menced shooting;  while  a  third  witness  for 
the  defendant  testified  that  Ton  Phul.  after 
knoddng  defendant  down,  looked  at  him 
with  a  sneer,  and  had  one  hand  resting  on 
the  bar  and  the  other  on  bis  hip,  and  that  at 
the  time  the  defendant  was  drawing  his  re- 
Tolrer  Yon  Phul  was  looking  directly  at  him. 
There  was  also  testimony  on  the  part  of  the 
people  to  the  effect  that  defendant  had  threat- 
ened to  kill  Von  Phul.  This  the  defendant 
denied.  The  testimony  stands  undisputed 
that  the  defendant  did  not  fire  a  single  shot 
until  after  he  was  knocked  down,  and  that 
he  commenced  shooting  as  soon  thereafter 
as  he  could  draw  his  revolver.  Tbe  court  in- 
structed the  Jury  on  the  law  of  murder  in 
the  first  and  second  degree,  and  also  on  the 
law  of  self-defoise,  but  stated  to  the  jury: 
'"TheTe  Is  no  manslaughter  In  this  case." 

[2,  3]  Sections  1625  to  1628,  Inclusive.  R. 
8.  1908,  are  as  follows: 

"Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice,  express  or  Im- 
plied, and  without  any  mixture  of  delibera- 
tion whatever.  It  must  be  voluntary,  upon  a 
sudden  heat  of  passion  caused  by  a  provoca* 
tion  apparently  sufficient  to  make  the  passion 
Irresistible,  or  Involuntary  in  the  commission 
of  an  unlawful  act,  or  a  lawful  act  without 
doe  caution  or  circumspection." 

"In  cases  of  TOlnntary  manslaughter  there 
most  be  a  serions  and  highly  provoking  In- 
jury inflicted  luxm  the  person  killing,  snf- 
flcient  to  excite  an  irreslatlble  passion  in  a 
reasonable  person,  or  an  attenpt  by  the  per- 
son killed  to  commit  a  eoloaa  perstmal  In- 
jury on  the  person  killing.** 

"The  killing  mnst  be  tbe  resnlt  of  that  sud- 
den, violent  impulse  of  passion  Biu>poBed  to 
be  irresistible^  for  if  there  ^umld  i^tpear  to 
liave  baea  an  interval  between  the  assault  or 
provocatton  given  and  tbe  killing  anfficlent 
for  the  voice  of  reason  and  humanity  to  be 
beard,  tbe  UUIng  shall  be  attributed  to  deUb- 
wate  revenge,  and  punished  as  murder.** 

"Involuntary  manslaughter  shall  consist  In 
the  killing  of  a  human  being  without  any  In- 
tent so  to  do ;  In  the  commission  of  an  un- 
lawful act,  or  a  lawful  act,  which  probably 
might  produce  such  a  consequence  In  an  unr* 
lawful  manner,  provided  always,  that  wliere 
such  Involuntary  killing  sliall  happen  In  the 
omimlsalon  of  an  unlawful  act,  whltdi,  in  Its 
consequences,  naturally  tends  to  destroy  tbe 
life  of  a  human  being,  or  is  committed  in  the 
prosecution  of  a  felonious  intent,  the  offense 
shall  be  deemed  and  adjudged  to  be  murder." 

These  statutory  provisions  are  a  recogni- 
tion of  the  frailty  of  human  nature^  the  pur- 
pose of  which  Is  to  reduce  a  homicide  com- 
mitted In  the  circumstances  therein  contem- 
plated to  the  grade  of  manslaughter,  either 
voluntary  or  involuntary,  as  the  facts  may 
warrant  From  tbe  statutes  above  quoted  it 
appears  that  the  unlawful  killing  of  a  human 
betni;  without  malice  and  deliberation,  apon 


a  sudden  beat  of  passion  caused  1^  a  provo- 
cation apparmtly  sufficient  to  excite  an  ir- 
resistible passion  In  a  reasonable  person,  con- 
stitutes manslaughter,  and  that  involuntary 
manslaughter  may  consist  In  the  taking  of  a 
human  life  without  any  Intent  so  to  do  In 
the  commission  of  a  lawful  act  without  due 
caution  or  circumspection. 

[4]  The  information  charged  murder  in  the 
first  degree,  and  therefore  included  all  the 
lower  grades  of  criminal  homicide.  If  there 
was  no  evidence  upon  which  a  verdict  of 
manslaughter  could  be  based,  then  the  trial 
court  was  Justlfled  In  Instructing  the  Jury  to 
that  effect. 

[S]  On  tbe  other  hand.  If  there  was  evi- 
dence relevant  to  the  Issue  of  manslaughter. 
Its  credibility  and  force  were  for  the  jury 
to  consider  In  determining  the  facts,  and  not 
as  a  matter  of  law  for  the  decision  of  the 
court  Crawford  v.  People,  12  Colo.  290,  20 
Pac.  769 ;  Stevenson  v.  U.  S.,  182  U.  S.  313, 
16  Sup.  Ct  839,  40  L.  Ed.  980.  So  that, 
whether  It  was  proper  to  withdraw  from  the 
Jury  the  question  of  the  guilt  of  the  defend- 
ant of  any  particular  grade  of  the  ofTense  In- 
dnded  in  the  Information  most  be  answered 
by  co^dering  whether  there  was  any  evi- 
dence tending  to  establish  such  grade.  Alli- 
son V.  State.  74  Ark.  444,  86  S.  W.  408. 

[1, 7]  The  evldoice  shows  without  queetlon 
that  Immediately  preceding  the  shooting  the 
defendant  and  Yaa  PhnI  were  engaged  in  a 
oonversatlou  in  a  public  barroom,  where 
many  were  presuit,  that  Ton  Phul  knocked 
d^^dant  down  with  bis  flst  by  a  blow  so 
violoit  that  defendant  struck  the  floor  with 
great  force,  his  head  strUdng  "hard,"  and 
that  as  defendant  raised  np  lie  drew  a  re- 
volver and  oommenced  flrlng  at  Ton  PhuL 
This  statement  of  what  occurred  shows  cir- 
cumstances tending  to  exelte  a  "sudd^  heat 
of  passion."  Whether  tbej  amonnted  to  tbe 
statutory  "provocatloa"'  and  were  sufficient 
to  cause  passion  on  the  part  of  the  defendant 
wbldi  the  statute  denominates  "irreslatlUe" 
was  not  for  tlK  court  to  determine^  eltbw  as 
a  question  of  law  or  of  fact,  but  one  of  fact 
for  tlie  Jvry  to  detmoine  from  tlie  evidence 
In  tbe  case. 

[I]  The  defoidant  claimed  to  have  flred  the 
shots  at  Ton  Phul  with  tbe  intention  of  strik- 
ing him  for  the  purpose  of  protecting  his  life 
If  tlie  facts  Jnstlfled  liim  in  so  doing,  bis  ac- 
tion in  this  respect  would  be  lawful,  but  If 
he  did  so  without  due  caution  or  circumspec- 
tion, taking  Into  consideration  the  presence 
of  others  in  the  barroom,  he  was  not  guilt- 
less, but  might  be  adjudged  guilty  of  invol- 
untary manslaughter  In  causing  the  death  of 
Copeland;  but  with  the  question  of  man- 
slaughter taken  from  the  Jury  there  was 
nothing  left  for  them  to  do  but  to  find  him 
guilty  of  murder  when  they  found,  as  they 
evidently  did,  that  defendant  was  not  Justi- 
fied In  flrlng  the  shots  In  self-defense,  thus 
depriving  them  of  their  exclusive  province 
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to  determine  tlie  grade  of  tbe  offense  from 
tbe  evidence  in  tbe  case,  notwithstanding  that 
tliwe  was  evldoice  uiHm  which  a  verdict  of 
manslangbter  might  have  been  baaed. 

19}  We  do  n«t  mean  to  intimate  what  the 
Twdlct  should  hare  been ;  bat,  as  there  was 
not  an  entire  absence  of  evidence  tending  to 
establish  the  crime  of  manslangbter,  it  was 
error  for  the  conrt  to  take  that  qnestlrai 
from  tbe  Jury  hj  instructing  them  "that 
there  is  no  manslau^ter  in  this  case."  Oonn- 
sel  for  the  prosecution  insist  that  it  was  not 
error  to  so  Instract,  for  tbe  reason  the  de- 
fendant stated  that  at  the  time  be  shot  at 
Von  Fhul  he  had  no  feeHng  of  either  pas- 
sion or  revenge.  An  examination  of  the  rec- 
ord convinces  na  that  what  tbe  defendant 
meant  by  this  statement  was  that  be  had 
no  feeling  of  passion  or  revenge  whra  he 
purdiased  the  revolver,  and  was  not  refer* 
ring  to  the  time  what  he  fired  tlie  shots  at 
Voa  PhnL  It  is  also  contended  on  belulf 
of  the  pe(^e  that,  as  tbe  defendant  testified 
he  shot  to.  protect  bis  life,  mandanghter  was 
not  involved.  In  other  words,  tlM  contention 
Is  that,  defendant  having  claimed  that  be 
acted  in  self-defense,  he  is  precluded  from 
asserting  that  the  ebooting  was  done  under 
circumstances  which  reduce  tbe  liomlclde  to 
manslaughter.  In  the  drcfunstances  of  this 
case,  we  do  not  r^ard  this  contention  as 
tenable,  as  there  was  evidmee  tending  to 
Iffove  that  the  homl<Me  was  manslaughter. 
In  Stevenson  v.  TJ.  S.,  supra,  the  testimony 
toided  to  establish  that  the  deceased,  by 
bis  conduct,  bad  provoked  passion  on  the 
part  of  tbe  defKodant,  and  also  that  the  lat- 
ter bad  acted  in  self-defense.  There,  as 
here,  it  was  urged  that  the  two  defenses 
were  incompatible.  On  that. subject  the 
court  said  (182  V.  8.  at  page  822,  16  Sup. 
Gt.  at  page  642.  40  L.  Ed.  08(9:  "It  Is  ob- 
jected that,  while  tbe  evidence  above  set 
forth  was  proper  to  be  snbmitted  to  tbe 
Jury  upon  tbe  issue  of  self-defense^  it  was 
not  of  that  cbaraettf  to  even  raise  an  is- 
eoe  aa  to  tiie  grade  of  tbe  crime,  if  the  the- 
ory of  self-defoue  were  not  sustained.  We 
do  not  see  the  force  of  the  objection.  Tlie 
fact  that  tbe  evidence  might  raise  an  Issne 
as  to  whether  any  crime  at  all  was  commit- 
ted Is  not  in  the  least  inconsistent  with  a 
claim  tiiat  It  abo  raised  an  Issne  as  to 
whether  or  not  tbe  plaintiff  in  error  was 
guilty  pf  manslan^ter.  Instead  of  murder. 
It  might  be  a^nud  to  tbe  Jury  under  both  as- 
pecte,  as  an  act  of  self-defnise  and  also 
as  one  resoltii^  from  a  sadden  passion,  and 
*  without  maUc&  Hie  Jnry  might  reject  the 
theory  of  self-defense  as  they  might  say  tbe 
shot  from  the  pistol  of  the  deceased  had  al- 
ready been  fired,  and  the  plaintiff  in  error 
had  not  beoi  harmed,  and  therefore  firing 
back  was  unnecessary  and  was  not  an  act 
oi  self*defense.  But  why  shonld  the  otber 
Issue  be  tak&t  from  tbe  Jnry,  and  they  not 
be  permitted  to  pass  upon  it  as  a  ouestion 
of  tact"  As  there  was  testimony  toeing  to 


prove  that  def^idant  acted  under  tbe  Influ- 
enee  of  passion  provoked  by  Von  Phul,  and 
that  be  also  acted  In  self-defense,  we  think 
tbe  rule  annoanced  in  Kent  v.  People,  ft 
Colo.  663,  9  Pac  652,  applicable,  which  is  to 
the  effect  that  the  defendant  was  entitled  to 
have  the  entire  res  gestse  laid  before  tbe 
jury,  to  be  considered  as  a  whole,  without 
distinction  as  to  which  party  Introduced  the 
several  matters  of  evidence. 

In  this  connection  the  Crawford  Case,  su- 
pra, is  InatrucUve.  In  that  case  Chtet  Jus- 
tice Helm,  after  atatlng  what  bad  occurred 
between  tbe  deceaaed,  his  father,  who  was 
with  him,  and  tbe  defendant,  from  which 
it  appeared  there  was  an  affray  between  tbe 
parties,  stated  what  ttien  occurred  as  fol- 
lows: "Tliat  in  the  confusion  and  ezdte- 
ment,  and  further  Incensed  by  these  addi- 
tional epithets,  (tefendant  took  a  snuU  ahot 
gun  loaded  with  a  sint^e  charge  of  fine  shot, 
and. went  to  the  door,  not  dealing,  as  he 
asserts,  to  toke  the  life  of  Pratt,  but  with 
a  view  of  d^endlng  himself  and  protecting 
his  premises.  The  gun  was,  however,  dis- 
charged, and  the  son  was  unintentionally 
killed."  Tbe  trial  court  had  refused  to  In- 
struct on  manalaoghter.  In  the  opinltm,  the 
learned  CbieC  Justice,  after  enumwating  In- 
stonces  when  it  would  be  proper  to  withdraw 
from  the  consideration  itf  tlie  jury  tiie  ques- 
tion of  the  grades  ct  manslaughter,  said: 
"But  whore  ttiere  is  an  affray,  and  where 
self-defense  is  a  dtfense  relied  on,  the  court 
exercises  an  exceedingly  dangerous  preroga- 
tive in  refQslng  to  charge  upon  the  minor,  as 
well  as  the  graver,  offenses  covered  by  the 
indictment  *  *  '  *  By  statute  the  accused 
in  criminal  eases  is  permitted  to  become  a 
witness,  and,  when  once  upon  tbe  stand,  all 
the  ordinary  rules  of  evidence  apply  to  Um. 
He  is  subject  to  cross-examination;  bis  testi- 
mony may  be  impeached;  tlie  tdrcumstances 
under  which  he  testifies  may  be  ctmsldered; 
and  perjury  <m  bis  part  can  be  as  readily 
disclosed  as  In  the  case  of  other  witnesses. 
The  Jury  are  to  give  his  testimony  such  cred- 
it and  such  weli^t  as,  in  their  Judgment 
shall,  under  all  the  drcumstonces,  be  propw. 
They  may  acc^t  it  aa  true,  or  tiiey  may 
reject  it  as  false.  •  •  •  The  evidence 
shows  wlthont  question  tiiat  at  tbe  time  of 
the  homicide  ttien  was  a  quarrd  between 
def^idant  and  Gideon  Pratt,  followed  1^  an 
attnj,  during  wbldi  violent,  profane,  and 
angry  words  were  used  by  both  parties,  and 
In  vriiidi  th^  engaged  in  a  idiyslcal  rencoun- 
ter of  considerable  duraticm,  grappling  and 
exchanging  blows.  The  firing  of  the  fatal 
shot  grew  oat  of  this  affray,  and  was  direct- 
ly connected  with  and  a  part  of  It  Tlu»e 
were  circumstances  tending  to  excite  a  'sud- 
den heat  of  passion.'  Whether  such  drcum- 
staneea  amounted  to  tiie  statutory  'provoca- 
tion,' or  caused  the  passioD  which  the  statute 
denominates  trreslBtible,'  was  not  tax  tbe 
court  to  determinb'' 

[11]  It  la  also  urged  by  tiie  proeeeatlon 
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tbftt^  If  tbere  was  ■  preeoncelred  design  on 
tbe  part  of  tbe  defaidant  to  kill  Yon  Phnl, 
tbe  homicide  was  murder,  notwithstanding 
the  fact  that  there  was  provocation.  This 
conteoitlon  la  based  npon  the  fact  that  de- 
fendant bad  pnrdiased  a  revolver  after  the 
dlffleolty  In  Ton  PfaQl's  room,  and  the  testi- 
mony to  the  effect  that  defendant  had  threat- 
ened to  kill  Von  Phul.  We  cannot  determine 
as  a  fact  that  defendant  sought  Yon  Phnl  In 
the  barroom  with  the  Intention  of  taking  his 
life.  The  defendant  did  buy  a  revolver  the 
day  preceding  the  shooting.  He  says  he 
bought  It  for  his  protection,  Tbere  was  evi- 
dence on  the  part  of  the  people  that  he  bad 
threatened  to  kill  Yon  Phul.  This  the  de- 
fendant denied,  so  that  whether  he  sought 
out  Yon  PbUI  for  tbe  purpose  of  taking  his 
life,  and  pursuant  to  a  preconceived  design 
to  do  so,  shot  him,  or  whether  he  spoke  to 
him  without  such  design  end  the  shooting 
was  the  result  of  such  a  degree  of  passion 
caused  by  a  provocation  on  the  part  of  Yon 
Phul  as  would  reduce  the  homicide  to  man- 
slaughter, were  questions  for  the  Jury  to  de- 
termine, and  neither  the  trial  court  nor  this 
court  can  Invade  that  province. 

Counsel  for  the  people  dte  many  cases 
wherein  it  Is  held  that  tbe  trial  court  did  not 
err  In  taking  tbe  question  of  manslaughter 
from  tbe  Jury.  It  can  serve  no  useful  pur- 
pose to  review  them.  They  are  all  based  on 
the  principle  that,  when  tbere  Is  no  evidence 
to  establish  manslaughter.  It  Is  not  error  to 
take~that  question  from  the  Jury,  and  point 
out  from  the  testimony  in  each  of  the  cases 
that  such  was  the  fact  This  constitutes  the 
dlstlngalahlng  feature  between  these  cases 
and  the  one  at  bar.  All  authorities,  both 
text- writers  and  reported  cases,  uniformly 
])(^d  that,  wb«e  there  is  testimony  tending 
to  prove  manslftoghter^  it  Is  error  to  refuse 
to  instruct  the  Jury  on  that  offense,  or  hy  an 
instructlOD,  to  take  that  question  from  them, 
for  the  reason,  as  held  In  tbe  Stevenson  Case, 
nipra  (quoting  ttom  the  syllabus):  "On  the 
trial  of  a  pwson  Indicted  for  murder,  al- 
though the  evidence  may  appear  to  the  court 
to  be  simidy  oyerwbdmlng  to  show  that  the 
killing  was  In  ftict  murder,  and  not  man- 
slaughter, or  an  act  performed  In  self-de- 
fense, yet,  so  long  as  there  Is  evldoice  rele- 
vant to  the  iasue  of  manslaughter,  its  credi- 
bility and  force  are  for  the  Jury,  and  cannot 
be  matter  of  law  for  the  decision  of  the 
court"  In  Butherford  v.  State,  16  Tex.  App. 
649,  the  case  had  once  been  before  that  court 
and  reversed  for  the  reason  that  tbe  trial 
court  bad  refused  to  give  an  Instruction  on 
manslaughter.  At  the  second  trial  the  trial 
Judge  again  refused  to  instruct  on  this  sub- 
ject. In  reviewing  the  case  a  second  time, 
the  appellate  court  said:  "We  still  think 
that  a  charge  upon  tbe  law  of  manslaughter 
Is  demanded  by  the  evidence.  We  have  nev- 
er  held,  as  the  learned  Judge  seems  to  think 


we  have,  tbat  the  evidence  would  Justify  a 
verdict  for  manslaughter.  It  was  not,  and  it 
te  not,  our  province  to  determine  that  ques- 
tion when  eouBldering  the  law  of  the  case, 
nor  was,  or  Is  it  the  province  of  tbe  trial 
Judge  to  determine  that  question  whoi  in- 
structing the  Jury.  That  was  a  question  ex- 
clusively for  the  Jury  to  decide.  His  Idea 
seems  to  be  that  If  the  evidence,  in  his  opin- 
ion, would  not  Justify  a  verdict  of  man- 
slau^ter,  then  he  ought  not  to  chaige  tbe 
law  of  that  offense.  Such  is  not  the  rule  of 
the  law.  If  there  is  evidence  in  the  case  tend- 
ing to  raise  the  issue  of  manslaughter,  it  Is 
the  duty  of  the  trial  Judge  to  charge  the  law 
of  that  offense,  regardless  of  his  own  opinion 
as  to  whether  or  not  such  evidence  would 
Justify  a  conviction  for  said  t^ense:  It  is 
the  business  of  the  Jury,  and  not  the  court, 
to  pass  upon  the  sufficiency  of  the  evidence. 
Our  Constitution  and  laws  guarantee  a  citi- 
zen charged  with  felony  the  right  of  trial  by 
Jury,  and  It  is  made  the  duty  of  the  Jury, 
and  not  of  the  Judge,  to  pass  upon  the  credi- 
bility of  the  witnesses,  and  determine  the 
weight  of  the  testimony.  •  ♦  •  When 
the  Judge  assumes  the  power  of  determining 
the  snfficioacy  of  the  evidence  to  support  an 
Issue  presented  by  it  and  refuses  to  charge 
the  law  relating  to  that  Issue,  he  Invades  the 
exclusive  province  of  the  Jury,  and  denies  to 
the  citizen  on  trial  the  full  benefit  of  the  tri- 
al by  Jury,  and  thus  deprives  him  of  a  trial 
by  due  course  of  tbe  law  of  the  land." 

[11]  The  results  of  the  affray  between  Ton 
Phul  and  the  defendant  are  deplorable  In 
tbe  extreme,  but  this  did  not  derive  the  de- 
fendant of  the  right  to  have  his  gnilt  or  in- 
nocence determined  by  a  Jury  according  to 
the  law  of  ttie  land.  The  Constitution  and 
laws  of  the  state  provide  for  the  trial  of  a 
persm  diarged  with  murder  by  a  Jury. 
Tbeyi  and  tlwy  alone,  must  determine  the 
fects,  and  no  court  ^ther  trial  or  appellate, 
has  a  right  to  constitute  Its^  a  trier  of 
tBxtfi,  and  thus  invade  the  province  of  a  Jury. 
No  matter  how  li^Uy  the  court  may  regard 
the  testimony  offered  on  behalf  of  tbe  de- 
f^nse,  tbe  question  of  ito  weight  and  the 
credibility  of  the  witnesses  is  to  be  deter- 
mined by  tbe  Jnry,  properly  buttmcted  as  to 
the  law.  Unless  this  course  Is  followed,  a 
defendant  is  deprived  of  his  constitutional 
right  of  a  trial  by  Jury.  It  is  manifest  there 
was  testimony  tending  to  prove  manslaugh- 
ter. Whether  or  not  it  was  sufficient  to  Jus- 
tify a  verdict  of  that  character  was  for  the 
Jury  to  determine,  and  not  the  court  By  ad- ' 
vising  the  Jory  that  there  was  no  manslaugh- 
ter In  the  case,  the  trial  Judge  deprived  the 
defendant  of  his  unquestioned  right  guaran- 
teed by  the  fundamental  and  statutory  law 
of  tbe  state  to  have  a  Jury  determine  the 
grade  of  the  offense  for  which  he  was  on 
trial. 

The  Judgment  of  the  district  cotort  la  re- 
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Tsnedt  and  tbe  cause  r^andied  for  a  new 
trial. 

Beversed  and  remanded. 
SCOIT,  J.,  oot  partlcipatlns. 


Cnr  AND  GOTTNTY  OF  DEOJVEB  T. 
PZTOHEB,  Cltr  and  Connty  Assesacw. 

COLORADO  TAX  COMMISSION  t.  SAME. 

(Supreme  Court  of  Colorado.    Feb.  8,  1913.) 

1.  Taxation  (|  438*)  —  AssBssiCEinv-REDno- 

noN  —  ReDUOTIOH  BT  CODKTT  AaSBSSOB— 
AUTHOBITTt 

The  asseBSor  of  the  city  end  county  of  Den- 
ver has  QO  authority,  under  tbe  fltatntes  and 
constitutional  proTisiona  applicable,  to  make  a 
horiaontaJ  reduction  In  the  total  aaaeased  valua- 
tion of  the  county  taxes  after  deliverliuc  an 
abstract  of  his  assessment  to  tbe  State  Auditor ; 
only  the  taxing  authorities  having  such  power. 

[Ed.  Not&— For  other  cases,  see  Taxation, 
Cent.  Die  SI  768,  769;  Dec  Dig.  |  43a*] 

2.  IRJUNCTXON  (I  74*)— ABSISSICBNTB— BlDUO- 

tiok  bt  countt  asbbssob— authoeilt  to 
Pbobibit. 

Since  the  assessor  of  the  city  and  county 
of  Denver  has  no  power  to  make  a  hortzoctu 
reduction  of  die  total  assessed  valuation  for 
county  purposes,  after  be  has  delivered  the  ab- 
stract of  his  assessment  to  the  State  Auditor, 
but  must  extend  tbe  levy  upon  the  assessment 
made  by  the  taxing  offlciali,  and  deliver  the 
completed  tax  roll  to  the  treasurer  for  collec- 
tion, the  courts  have  power  to  compel  the  per- 
formance of  such  ministerial  act  and  to  restrain 
a  reduction  by  him. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  ld2. 150;  Dea  Dig.  |  74.*] 

S.  Taxation  Q  438*)  —  Abskssuknt— Ghanqb 

BT  ASBESBOk. 

A  county  aaseasor  cannot  alter  the  com* 
pleted  tax  roll,  in  tbe  absence  of  ezpreea  statu- 

tory  authority. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  «  768,  769;  Dec.  Dig.  |  43a*l 

4.  iNJuNcnoff  a  74*)— PuBPosB  or  Reuxii— 
Acts  or  Pubuo  Officials. 

If  public  officials  exceed  tbeir  authority  un- 
der the  law,  and  the  resulting  injury  cannot  be 
adequately  prevented  by  proceedings  at  law, 
equity  will  enjoin  such  inegal  act. 

[Ed.  Note.— For  other  cases,  see  Injonctloii, 
Cent.  Dig.  Sf  142,  150;  Dec  Dig.  f  74.*] 

5.  InjTmcTioH  (f  16*)— AoKtuAor  or  Ligai. 
Bbhidt. 

Since  it  Is  the  dvtr  ot  a  coun^  tax  as- 
sessor to  extend  a  levy  upon  an  assessment 
by  the  taxing  ofBcials  and  to  deliver  the  com- 
pleted tax  roll  to  tbe  treasurer  for  collection, 
equi^  will  compel  him  to  perform  a\ich  minis- 
terial duty,  and  hence  the  assessor  for  the  ci^ 
and  county  of  Denver  will  be  restrained  from 
making  a  horizontal  reduction  ot  the  total  as- 
sessment, where  he  has  no  authority  under  the 
statutes  to  do  BO :  a  statutory  remedy  not  being 
provided  by  Rer.  St.  1808.  {  5636,  providing 
that,  if,  in  the  opinion  of  tbe  State  Board  ot 
equalization,  any  county  assessor  has  assessed 
the  property  Iwlow  Its  true  value,  it  may  on 
reasooable  notice  to  the  assessor  require  him  to 
conform  to  tbe  statutes,  as  the  section  does  not 
apply  to  an  assessor  making  a  horizontal  reduc- 
tion of  a  completed  assessment,  but  only  where 
the  valuations  of  property  assessed,  as  orig- 


inally returned,  do  not  comply  with  the  stat- 
utes. 

[Ed.  Note. — For  other  cases,  see  InJnncticm, 
Cent  Dig.  1  16;  Dec  Dig.  |  16.*] 

En  Banc.  Error  to  IMatrlct  Oonrt*  City 
and  County  of  Denver;  Greeley  W.  Whlt- 
ford.  Judge. 

Suits  by  the  Ci^  and  County  of  Denver 
and  by  the  Colorado  Tax  0<»nmi88lon  against 
Glair  J.  Pitcher,  as  asseBSor  of  the  City  and 
County  of  DoiTor.  Jndgmoits  dlsmisBliig 
actions,  and  plaintiffs  in  each  case  bring  er- 
ror. Beversed  and  renuuided,  vitb  dlrec- 
Uona 

The  defendant  In  error  In  each  of  these 
cases  Is  the  assessor  of  tbe  dty  and  county 
of  Denver.  He  was  engaged  in  making  a 
horizontal  reduction  of  10  per  cent,  on  the 
valuations  of  property  theretofore  assessed, 
valued,  and  listed  by  him  for  tbe  year  1012, 
and  extending  the  tax  roll  accwdingly,  when 
each  of  the  plaintiffs  in  error  brou^t  an 
action  to  restrain  him  firom  so  doing,  and, 
for  such  other,  further  and  general  relief 
as  to  the  court  should  seem  meet  and  pn^er 
in  the  premises.  In  the  case  of  tbe  dty  and 
county  of  Denver,  an  ex  parte  restraining 
order  was  issued  by  the  district  court  The 
defendant  filed  a  general  and  spedal  demur- 
rer in  each  suit,  which  was  sustained,  and 
the  restraining  order  in  the  one  case  dissolv- 
ed, and  denied  In  the  other.  Thereupon  the 
plaintiffs  In  each  case  stood  upon  thdr  re- 
spective complaints,  and  their  actions  were 
dlamlBsed.  The  plaintlflCs  have  brouf^t  tbeir 
respective  actlonB  here  for  review  on  error, 
and  severally  ask  for  a  restraining  order 
against  the  assessor,  until  the  caaaes  can  be 
determined  on  their  merits.  Both  parties 
appeared  at  the  wal  argnmeot  and  rtlpnlat- 
ed  that  tb»  arguments  on  the  application  for 
the  restraining  orders,  asked  for  by  the 
Itolntifb,  Bhoold  be  treated  as  aqroments  on 
the  merits,  and  that  the  caaaes  should  stand 
snbmltted  tor  final  determlnaUw.  As  the 
causes  present  practically  the  same  goes* 
tions,  Qiey  will  be  disposed  ot  in  one  (q)lnlon. 

On  behalf  of  tbe  city  and  county  of  Den- 
wt,  tbe  complaint  fltod  In  tbe  court  below 
all^^  in  BubBtance:  That  tbe  plaintiff  1b, 
and  at  all  ttmea  mentioned  was,  a  munici- 
pal corporation,  exiBttng  by  virtue  of  tbe 
Constitution  and  laws  of  tbe  state  of  Colo- 
rado; that  tbe  defendant  is,  and  at  all  times 
stakce  June  1, 1012,  has  been,  the  duly  elected, 
qualified,  and  actUig  asseBaor  of  the  dty  and 
county  <^  Denver,  and  has  at  all  times  since 
that  date  had,  and  now  has,  the  actual  poe- 
sessloD,  custody,  and  oratzol  of  the  office  ot 
the  aaaesaor,  and  of  all  books,  recwds,  mat- 
ters and  things  pertainliig  to  tbat  office; 
that  pursuant  to  law,  and  prior  to  August 
1,  1012,  he  made,  and  caused  to  be  made,  an 
assesament  ot  tbe  real  and  personal  property 
within  tbe  dty  and  connty  ot  Denver,  and 
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thereafter,  and  on  or  about  tbe  first  Tues- 
day In  August,  191^  met  with  the  assesson 
of  the  dlfferait  conntleB  of  the  state,  as  iffo- 
Tided  Xry  law,  and  compared  hla  assessment 
with  the  assessmoits  of  the  pnverty  In  oth- 
er oountleB  of  the  state,  and,  nStex  each  com- 
parison, did  not  diange  or  correct  hts  assess- 
ment, as  thoetofbre  made ;  that  be  made  an 
assessment  roll  of  the  property  In  the  city 
and  county  of  Denver,  and  on  or  about  Au- 
gust 80,  1012,  produced  an  abstract  of  bis 
assessment  roll,  and  subscribed  and  swore 
thereto,  at  the  dty  of  Boulder,  In  the  pres- 
ence of  tbe  Auditor  of  State,  wfaldi  assess- 
ment roll  showed  a  total  valuation  of  the 
property  within  the  dty  and  county  of  Den- 
ver, subject  to  assessment,  in  the  sum  of 
1133,836,120;  that,  after  tbe  authentication 
of  such  assessment  roll  the  Auditor  of  State 
iweeented  It  to  the  State  Board  of  Equalisa- 
tion and  to  the  Colorado  Tax  Commission, 
and  thereafter,  and  prior  to  October  1,  101:^ 
the  State  Board  of  Equalization  held  a  mee^ 
Ing  for  the  purpose  of  adjusting  and  equalis- 
ing the  valuaOon  ot  real  and  personal  prop- 
erty among  the  several  counties  of  the  state; 
that  at  this  meeting  no  objection  or  com- 
plaint was  made  by  the  d^^odant,  or  any 
one,  to  the  assessment  made  by  tbe  def^d- 
aut,  as  verified  before  the  Auditor  of  State ; 
that  the  Colorado  Tax  Commission,  after 
the  presentation  to  It  of  such  assessment 
roll,  held  various  meetings  for  the  purpose 
of  examining  the  assessment  of  the  real  and 
personal  property  in  the  several  counties, 
as  made  by  the  respective  assessors,  and  cer- 
tified the  same  to  the  State  Auditor,  as  pro- 
vided by  law;  that  neither  the  board  of 
equalization  nor  the  Tax  Commission  made 
any  change  or  correction  in  the  assessment 
made  by  the  defendant,  nor  requested  him  to 
make  any  change  or  correction ;  that  during 
the  month  of  September,  1912,  the  board  of 
supervisors  of  the  dty  and  county  of  Den- 
ver sat  as  a  board  of  equalization;  that  at 
such  meetings  only  two  complaints  upon  pe- 
tition were  presented  to  the  board  of  equali- 
zation with  respect  to  the  assessment  made 
by  defendant,  which,  after  a  hearing,  were 
denied;  that,  after  the  assessment  roll  fbr 
the  year  1012,  prepared  by  defendant,  was 
ready  for  the  extension  of  taxes,  he  certified 
the  total  amount  of  property  assessed  with- 
in the  limits  of  the  city  and  county  of  Den- 
ver to  the  dty  council,  showing  the  assess- 
ment BO  made  by  him,  and  also  the  assess- 
ment upon  the  property  of  telegraph,  tele- 
phone, and  railroad  companies,  as  certified 
to  him  by  the  Tax  Commission;  that  there- 
after the  council  passed  an  ordinance  levy- 
ing taxes  on  all  taxable  property  within  the 
limits  of  the  dty  and  county  of  Denver  for 
the  je&T  1912,  which  was  duly  and  regularly 
passed,  and)  signed  and  approved  by  the  may- 
or; that  at  various  times  subsequent  to  tbe 
aoc^tance  by  the  State  Board  of  Equaliza- 
tion and  Colorado  Tax  Commission  of  tbe 


assesamoit  of  real  and  pennnal  propertr> 
made  by  defmdant,  and  ivior  to  December 
20,  1912,  the  Auditor  of  State  and  State 
Treasurer  issued  warrant!  In  payment  of  ap- 
proprlatlona  fhuretirflore  made  by  tJie  Goier' 
al  Assembly,  which  warrants  w»e  based 
upon,  and  in  antldpatlon  of,  tbe  rerenuea  to 
be  derived  from  tans  collected  upon  pn^ 
erty  within  tlie  dty  and  county  of  Dwver 
in  accordance  with  the  assessment  made  by 
the  defendant;  that  on  December  2;  1912, 
tbe  mayor  of  the  dty  and  county  of  Denw 
presented  to  tbe  council -what  is  known  as 
tbe  "mayWa  budget"  fOr  Ibe  year  1913» 
which  budget  was  based  upon  the  revalue  to 
be  derived  from  taxes  collected  in  accord- 
ance with  the  assessmmt  so  made  by  d^ 
fendant,  and  the  ai^roprlation  ordinance  for 
the  city  and  county  of  Denver  during  the 
year  1918;  that  on  or  about  the  20th  day 
of  December,  1912,  the  defendant  wrote  to 
the  Auditor  of  State  a  tetter,  notifying  him 
that  he  desired  to  withdraw  tbe  asseasment 
theretofore  made  by  him,  and  that  be  lud 
conduded  to  make  a  borlxontal  reduction  of 
10  per  cent,  of  all  assessments  undw  his 
jurisdiction,  and  notified  the  Auditor  that 
the  assessed  valuation  of  the  property  within 
the  dty  and  county  of  Denver  for  the  year 
1912  would  be  reduced  10  per  cent,  and 
would  stand  at  approximately  $121,709,835; 
that  at  about  the  same  Ume  the  def^dant 
notified  the  mayor  of  the  dty  and  county  of 
Denver  of  his  proposed  horizontal  reduction 
on  the  assessment  of  property  within  his 
jurisdiction;  that  defendant  has  not  deliv- 
ered to  tbe  treasurer  of  the  dty  and  county 
of  Denvw  the  tax  list  and  warrant  under 
his  hand  and  oflldal  seal,  setting  forth  the 
assessment  roll,  with  tbe  taxes  extended, 
and  Is  proceeding  to  prepare  a  tax  list  and 
warrant  setting  forth  the  valuation  arrived 
at  by  a  horizontal  reduction  of  10  per  cent 
from  the  valuation  and  assessment  made  and 
certified  by  the  defendant  to  the  Auditor  of 
State  and  dty  coundl. 

The  complaint  then  diarged  that  certify- 
ing and  delivering  to  the  treasurer  the  tax 
list  and  assessment  roll  and  warrant,  pre- 
pared in  accordance  with  the  proposed  hori- 
zontal reduction  of  assessments,  will  subject 
the  government  of  the  dty  and  county  of 
Denver  and  that  ot  the  state  to  great  embar- 
rassment and  difficulties,  would  create  unut- 
terable cimfuslon  In  the  administration  of 
the  flnandal  department  of  these  govern- 
ments in  the  collection  of  taxes,  and  will 
cause  delay  In  such  collection,  and  that,  as 
plaintiff  Is  Informed  and  believes,  the  asses- 
sor, through  persons  acting  under  hla  direc- 
tion and  control,  has  for  some  time  part  been 
working  In  making  the  horizontal  reduction 
of  10  per  cent,  and  extending  taxes  based 
thereon,  to  the  end  that  the  tax  list  and 
warrant  for  the  collection  of  taxes  may  be 
delivered  by  him  to  the  treasurer  of  the  dty 
and  county  of  Doivw  before  any  oidw  oC 
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coart,  commanding  him  to  desist  therefrom, 
can  be  applied  for  and  secured. 

The  complaint  on  behalf  of  the  Colorado 
Tax  OommlBslon,  after  alleging  that  It  la 
created  1^  the  laws  of  the  state,  and  Is  an- 
tborlsed  to  bring  in  Its  own  name  snch  salts 
as  are  necessary  to  enftirce  all  laws  of  the 
state  for  the  assessment,  levying,  and  collec- 
tion of  taxes,  alleges  substantially  the  mat- 
ten  aet  np  In  the  complaint  of  the  dty  and 
oonnty  of  Denver.  To  each  of  these  com- 
plaints the  defendant  filed  a  special  demur- 
xer,  based  upon  the  ground  that  the  court 
waawithoat  Jurisdiction  of  the  subject-mat* 
ter  of  the  action  In  that  the  statutes  pro- 
vide a  meUiod  of  procednre  for  the  hearing 
and  trial  of  the  questlona  set  np  in  the  com- 
plaint, and  that  no  showing  is  made  that  the 
Idalnttff  baa  or  has  not  availed  itself  of 
tliese  statutory  provisions;  that  the  defend- 
ant Is  a  public  officer  of  the  dty  and  county 
of  D«iver  and  state  of  Colorado,  and  that 
tlie  acta  irtiich  the  plalntUT  is  seeking  to  en- 
join lilm  Crom  performing  are  acts  required 
of  him  by  the  statutes  of  the  state;  and 
that  the  defendant  Is  a  conaUtational  and 
state  officer,  performing  duties  of  a  quasi 
Judicial  nature,  and  the  effect  of  the  relief 
sought  la  to  control  him  In  the  exerdse  of 
his  official  functions  of  a  governmental  and 
executory  nature,  and  prevent  him  from  ex- 
ercising bis  dlaeretiw  and  Judgment  In  the 
matter  of  assessment  The  defendant  also 
demurred  upon  the  ground  that  the  respec- 
tive complalnto  did  not  state  &eto  sufficient 
to  constitute  a  cause  of  action. 

In  this  court  each  plaintiff  has  filed  what 
ia  denominated  a  petition  for  a  temporary 
Injunction  or  restraining  order.  To  these 
petitions  the  defendant  has  answered,  and 
also  demurred,  and  the  respective  plaintiffs 
have  demurred  to  the  answer.  We  do  not 
deem  It  necessary  to  give  a  synopsis  of  these 
pleadings,  as  the  case  must  be  determined  on 
the  pleadings  presented  to  the  trial  court, 
and  not  on  new  pleadings  filed  here.  In  de- 
termining the  questions  presented,  It  is  nec- 
essary to  consider  the  following  constitution- 
al, stetutory,  and  charter  provisions: 

"There  shall  t>e  elected  In  each  county, 
at  the  same  time  at  which  members  of  the 
General  Assembly  are  elected,  commencing 
in  the  year  1904,  •  ♦  •  one  county  as- 
sessor. *  •  •«  Article  14,  I  8,  Constitu- 
tion. 

"All  taxes  shall  be  uniform  upon  the  same 
class  of  snbjecto  within  the  territorial  limlte 
of  the  authority  levying  the  tex,  and  shall  be 
levied  and  collected  under  general  laws,  which 
shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxatlw  of  all  prop- 
erty, real  and  personal.  *  •  * "  Article 
10,  {  3,  Ibid. 

"On  the  first  day  of  January  In  each  year, 
or  as  soon  thereafter  as  practicable,  the  as- 
sessor or  his  d^nty  shall  call  upon  each 
Inhabitant  at  his  county,  at  the  realdenoe  <v 


place  of  baslness  of  sach  inhabitant,  and  de- 
liver or  leave  for  him  or  her  the  proper  blanks 
for  the  return  of  the  property  of  such  Inhab- 
itant for  assessment  *  *  •  Every  such 
Inhabitant  shall  make  and  deliver  to  the  as- 
sessor, between  the  first  day  of  AprU  and 
the  20th  day  of  'May  in  each  year  a  fall  and 
correct  sdiednle  and  description  upon  the 
blanks  fnrulshed  as  aforesaid  of  all  the  per- 
sonal property  of  wlilch  such  person  was  the 
owner  on  the  first  day  of  April  of  the  cur- 
rent year.   •   •   • " 

"In  every  such  schedule  and  description  the 
person  making  the  same  shall  set  down  the 
full  cash  value  of  each  item  of  the  pnq»erty 
therein  mentioned  for  the  guidance  of  the  as- 
sessor. But  the  assessor  shall  determine 
for  himself  the  value  of  eadi  Item  after  an 
examination  of  the  schedule.  *****  Sec- 
tion 5573,  B.  &  1908. 

"At  the  hour  of  ten  o'dock  a.  m.  on  the 
first  Tuesday  in  August  in  each  year,  all 
the  county  assessors  of  this  stete  siiall  meet 
at  the  capltol,  and  the  Auditor  of  State 
shall  provide  a  place  for  them  to  meet  where 
they  may  have  opportimity  to  compare  their 
assessmente  before  making  affidavit  thereto, 
and  if,  upon  such  comparison,  and  from  other 
Information  obtainable,  any  assessor  Is  sat- 
isfied that  hia  valuation,  of  any  class  of  prop- 
erty Is  too  high  or  too  low,  and  that  it  does 
not  correctiy  set  forth  the  proper  value  there- 
of. It  shall  be  his  duty  to  correct  the  same 
and  tliereafter  make  affidavit  thereto,  as  is 
required  by  section  84  of  this  act  *  •  *  " 
Section  5633,  Ibid. 

"The  assessor  of  each  county  of  the  state, 
except  assessors  of  counties  having  more 
than  one  hundred  thousand  population,  upon 
the  completion  of  the  assessment  roll  In  each 
year,  and  prior  to  the  Indorsement  of  the  tax 
list  and  warrant  tliereon,  and  on  or  before 
September  first  of  each  year,  shall  produce 
the  abstract  of  the  same  in  person,  and  not 
by  deputy,  to  the  Auditor  of  State,  and  he 
sliall  there,  In  the  presence  of  the  Auditor, 
subscribe  his  name  to  the  following  state- 
ment which  shall  be  appended  to  said  as- 
sessment roll  and  constitute  a  part  thereof, 
to  wit: 

"  'State  of  Colorado,  County  of  ,  ss.: 

I,  ,  the  assessor  of  coun- 
ty, Colorado,  do  solemnly  swear  that  in  the 
above  and  foregoing  assessment  roll  I  have 
assessed  all  the  taxable  property  In  the  coun- 
ty of  for  the  current  year  and  at  the 

true  value  thereof.  —   —■■  ■  ■  . 

"  'Subscribed  and  sworn  to  before  me  ttiis 

 day  of  ,  A,  D.  . 

<  ^  Auditor  of  State.' 

"The  assessor  so  subscribing  the  statement 
aforesaid  shall  thereupon  be  sworn  to  the 
truth  of  the  facta  set  forth  In  said  statement 
by  the  Auditor.  The  Auditor  Is  authorized 
to  administer  the  oath  to  said  assessor,  so 
snbscrtblng  said  statement  •  •  *•*  geo 
tton  (M28.  Ibid. 

"Immediately  after  the  assessment  is  corn- 
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pleted  and  the  affidavit  provided  for  in  sec- 
tion 84  hereof  (section  5628,  snpraj  is  snb- 
scribed  by  the  assessor  and  sworn  to  before 
the  Auditor  of  State,  the  county  assessor 
shall  make  out  an  abstract  thereof  stating 
in  detail  the  foUowii^  focta  with  reference 
to  the  assessment  In  his  county:  [Then  fol- 
low directions  as  to  what  sucb  details  shall 
ezhlUt,  which  are  to  the  effect  that  the  as- 
sessor shall  state  In  snch  abstract  the 
amount,  kind  and  value  of  the  vrooetty  as- 
sessed in  hla  county,  and  provides:]  The  said 
abstract  the  county  assessor  shall  make  out 
in  duplicate,  and  transmit  one  copy  forth* 
with  to  the  Auditor  of  State.  The  State 
Board  of  EiquBllzatioD  is  authorized  to  di- 
minish or  add  to  the  above  Hat  and  to  re- 
quire such  dlflerrat  or  further  matters  to  be 
.  returned  as  It  may  deem  advisable."  Section 
6669,  Ibid. 

**The  Auditor  of  State,  upon  receipt  of  the 
abstract  of  assessment  from  any  assessor, 
shall,  without  delay,  examine  the  same,  and 
if  found  to  be  correct,  shall  send  the  assessor 
a  certlflcate  stating  the  foct  therein."  Sec- 
tion  6662,  Ibid. 

"The  State  Board  of  Elquallzatlon  shall 
sit  OD  the  first  Monday  ot  October  In  each 
year,  at  the  executive  office,  for  the  purpose 
of  examining,  adjusting  and  equalizing  the 
assessments  In  the  several  counties  of  the 
state."  Section  6764,  Ibid. 

"If,  In  the  opinion  of  the  State  Board  of 
Equalization,  upon  satisfactory  information 
submitted,  any  county  assessor  has  omitted 
taxable  property  in  his  county  from,  the  al>- 
stract  of  assesanent,  or  has  assessed  the 
property  of  his  county  palpably  and  mani- 
festly below  its  true  value,  or  has  failed  to 
verlQ'  his  return,  as  herein  required,  and  if 
said  State  Board  ef  Equalization  is  likewise, 
of  the  <^nton  that  such  delinquency  operates 
as  a  tTBLuA  upon  the  state  revenues,  and  that 
such  revenues  will  l>e  seriously  impaired 
thereby,  then  and  in  such  case  the  State 
Board  of  Dguallzation  shall,  upon  reasonable 
notice  to  the  assessor,  and  after  summary 
hearing,  shall  require  the  delinquent  assessor 
to  forthwith  make  such  corrections  and  ad- 
ditions to  the  said  assessment  as  will  make 
the  same  in  accordance  with  the  statutes 
•  •  •  provided  that  In  sucb  case,  before 
any  such  corrections  or  additions  to  said  as- 
sessment shall  be  required,  if  desired  by  the 
assessor,  he  may  have  an  appeal  from  the 
decision  of  the  State  Board  of  Equalization 
to  the  district  court  of  the  county  of  which 
be  is  the  assessor.  •  •  • »  Section  6636, 
Ibid. 

"Immediately  upon  the  receipt  by  the  as- 
sessor of  each  county  of  the  statement  of 
changes  in  the  assessment  of  his  county  made 
by  the  State  Board  of  Equalization,  he  shall 
immediately  make  such  correction  of  the  as- 
sessment and  assessmoit  roll  as  may  be 
necessary  to  carry  out  the  directions  of  the 
State  Board  of  Bquaiizatioo."  Section  0664, 
Ibid. 


"On  or  before  the  third  Monday  of  Octo* 
ber  In  Mich  year  the  Board  shall  complete  the 
BquallzatioD  and  the  State  Auditor  shall 
transmit  to  the  clerk  of  each  county  a  state- 
ment of  the  changes,  if  any,  which  liave  been 
made  in  the  assessment,  and  the  rate  of  tax 
which  is  to  be  levied  and  collected  within 
his  county,  whl<^  shall  not  exceed  the  limit 
permitted  by  the  Constitution;  •  •  • 
and  the  assessor  of  each  county,  in  malcing 
up  the  tax  list,  shall  compute  and  carry  out 
in  the  proper  column,  a  state  tax  at  the  rate 
aferesaid.   •  •   • "   Section  6767,  Ibid. 

"Oa  the  first  day  of  the  meeting  of  the 
county  conunlsstoners  of  each  count7  as  a 
board  of  equalization,  the  county  assessor 
shall  submit  to  said  txiard  the  complete  as- 
sessment of  bla  county,  together  with  a  list 
of  property  returned  to  him.  •  •  •  •*  Sec- 
tion 6668,  Ibid. 

"The  county  cwnmlssloners  of  each  county 
shall  constitute  a  .  board  of  equalization  for 
the  adjustmwt  and  equalization  of  the  as- 
sessment  among  the  several  taxpayers  of 
th^r  reQ>ective  counties.  Said  board  shall 
hold  two  regular  meetings  in  each  year  at 
the  office  of  the  county  cleik,  at  the  count? 
seat,  as  follows,  viz.:  Commencing  on  the 
first  Tuesday  in  September  and  continuing 
not  less  than  three,  nor  more  than  ten  con- 
secutive days,  and  on  the  third  Tuesday  of 
September,  and  continuing  not  lees  than  two 
nor  more  than  ten  consecutive  days.  The 
board  shall  notify  the  assessor  to  supply  any 
omissitms  In  the  assessment  roll  which  may 
come  to  their  noUce.  In  case  any  material 
changes  are  made  or  directed  by  said  board 
in  the  assessment  of  any  person  or  [arsons 
at  said  first  meeting,  the  county  clerk  shall, 
as  soon  as  may  be,  after  the  close  of  said 
meeting,  mall  to  each  of  said  persons,  pre- 
paying the  postage  thereon,  a  notice  of  such 
change.  •  *  •  The  board  shall,  at  its 
second  meeting,  sit  to  hear  complaints  only 
from  those  dissatisfied  with  said  changes, 
and  to  adjust  the  assessment  so  as  to  equal- 
ize the  same  among  the  several  taxpayers  of 
the  county.   •   •   • "   Section  6761,  Ibid. 

"Except  as  an  Incident  of  equalization,  the 
county  board  of  equalization  shall  have  no 
power  whatever  to  make  any  Increase  or 
decrease  In  the  total  amount  of  the  valua- 
tion of  the  property  of  the  county  as  set  forth 
in  the  assessment  roll.  The  power  of  said 
board  shall  be  to  adjust  and  equalize  tbe  val- 
uation of  the  property  set  forth  in  the  as- 
sessment roll,  and  shall  exercise  no  other 
power,  and  shall  have  no  other  auttiorlty  in 
the  premises."  Section  66S8,  Ibid. 

"If,  In  the  o^nion  of  any  taxpayer,  his 
property  has  been  twice  assessed,  or  if  the 
property  exempt  from  taxation  has  been  as- 
sessed, or  If  personal  property  has  been  as- 
sessed of  which  said  person  was  not  pos- 
sessed at  the  time  of  the  assessment,  or  if 
any  property  has  been  assessed  too  high,  or 
if  any  property  baa  been  otherwise  Ulesally 
assessed,  snch  person  having  snrti  grtovanoe 
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may  ai^iear  before  the  assessor  and  make  i 
known  to  the  assessor  the  facts  la  the  pr^n- 
ises,  and  if  In  any  particular  the  assessnient 
complained  of  is  erroneous  under  the  stat- 
utes, the  assessor  shall  correct  the  same. 
*  *  *  The  assessor  shall  continue  snch 
hearing  from  day  to  day  and  time  to  time  un- 
til all  grievances  shall  be  heard,  bnt  all  hear- 
ings shall  be  <!oncluded  before  the  day  of  the 
first  meeting  of  the  county  board  ot  eaoaUaa* 
tlon."  Section  5689.  Ibid. 

"Omissions,  errors  or  defects  in  form  in 
any  assessment  list  or  tax  roll,  when  It  can 
be  ascertained  therefrom  what  was  Intended, 
may  be  supplied  or  corrected  by  the  assessM 
at  any  time  before  the  return  of  the  assess- 
ment roll  to  the  treasurer,  or  by  the  treasur- 
er at  any  time  before  the  receipt  of  the  said 
rolL   •   ♦    • "  SecUon  5722,  Ibid. 

By  section  1204,  Ibid,  the  board  of  connty 
commissioners  Is  empowered  to  order  the 
levying  of  taxes,  as  provided  by  law. 

"On  the  first  Monday  of  November  In  each 
year  the  board  of  county  commissioners  shall, 
by  an  order  to  be  entered  of  record  among 
their  proceedings,  levy  the  requisite  tax  for 
the  year  for  school  and  other  county  pur- 
poses, as  required  by  law,  and  the  same  may 
be  levied  at  any  time  prior  to  the  first  Mon- 
day of  November,  If  the  statement  of  the 
rate  of  tax  to  be  levied  for  state  purposes 
has  been  received  from  the  auditor.  •  •  •  " 
SecUon  5760,  Ibid. 

"The  fiscal  year  of  each  county  In  the 
state  of  O>lorado  shall  commence  on  the  first 
day  of  January  in  eadi  year.  The  board  of 
connty  conunlasloners  of  each  county  In  this 
state  shall,  wltiitn  the  last  quarter  of  each 
fiscal  year,  and  at  the  same  time  that  the 
oimual  levy  of  taxes  Is  made,  pass  a  resolu- 
tion, to  be  termed  the  annofU  appropriation 
resolution,  for  the  next  fiscal  year,  in  which 
said  board  shall  ai^roprlate  such  simi  or  sums 
of  money  as  may  be  deemed  necessary  to  de- 
fray all  necessary  expenses  and  liabilities  of 
such  county  for  the  next  fiscal  year,  and  any 
Buch  resolution  lAall  specify  the  objects  and 
purposes  for  which  such  appropriations  are 
made,  and  the  amount  appropriated  for  each 
object  or  purpose.  No  further  appropriation 
shall  be  made  at  any  other  time  within  such' 
fiscal  year,  nor  shall  the  total  amount  appro- 
priated exceed  the  probable  amount  of  revenue 
that  will  be  collected  during  the  fiscal  year." 
Section  1215,  Ibid. 

"As  soon  as  practicable  after  the  taxes 
are  levied  and  not  later  than  the  first  day 
of  January  annually,  every  county;  assessor 
shall  deliver  to  tlie  county  treasurer  the  tax 
list  and  warrant  under  his  hand  and  official 
seal,  setting  forth  the  assessm»t  roll,  with 
tth)  taxes  extended,  containing  In  tabular 
form  and  alphabetical  order  the  names  of 
the  persona  and  bodies  In  whose  names  prop- 
erty has  been  listed  In  his  connty,  with  the 
several  species  of  property,  and  the  value, 
and  the  total  amount  of  taxes,  and  with  the 
column  of  numbers  and  value  footed,  and 


I  commanding  the  treasurer  to  collect  said  tax, 
and  in  a  column  to  be  provided  for  that  pur- 
pose, he  shall  write  the  words,  'By  the  as- 
sessor,' when  the  List  was  made  by  himself." 
Section  6666,  Ibid. 

In  the  case  of  the  city,  the  following  char- 
ter provisions  of  the  city  and  county  of  Den- 
ver are  to  be  considered: 

"The  assessor  shall  assess  all  taxable  prop- 
erty within  the  dt^  and  county  at  the  time, 
and  in  the  manner,  prescribed  by  the  general 
laws  of  the  state.   *  *  *    Section  46. 

"Except  as  otherwise  herein  provided,  the 
officers  who  shall  respectively  perform  the 
acts  and  duties  required  of  county  officers  to 
be  done  by  the  Constitution  and  general  laws 
in  all  cases  not  specifically  provided  for,  so 
fftr  as  applicable,  shall  be  as  follows:  *  *  * 
The  board  of  supervisors  shall  act  as  a  board 
of  equalization,  and  perform  tlie  acts  and 
dnties  required  of  a  board  of  county  commis- 
sioners when  sitting  as  a  board  of  equaliza- 
tion ;  the  assessor,  the  acts  and  duties  re- 
quired of  county  assessw.  •  •  • "  Sectim 
166. 

By  section  213  it  Is  made  the  duty  of  the 
assessor,  as  soon  as  the  ass^ment  roll  Is 
ready  In  each  year  for  the  extension  of  tax- 
es, in  accordance  with  the  general  law,  to 
certify  the  total  amount  of  property  assess- 
ed within  the  limits  of  the  dty  and  coun- 
ty to  the  council,  whereu[>on  It  Is  made  iiie 
duty  of  the  council  to  proceed  to  make  the 
proper  levy  upon  such  valuation  to  meet  the 
expenses  of  the  municipality,  and  at  llie  same 
time  cause  the  total  levies.  Including  school, 
Mate,  and  special  levies,  to  be  certified  by 
the  clerk  to  the  assessor,  who  shall  then  ex- 
tend the  same  upon  the  tax  list  of  the  cur- 
rent year. 

By  section  212  the  council  is  directed  to 
levy  a  tax  not  in  excess  of  a  specified  rate 
for  all  general,  state,  and  connty  purposes, 
upon  the  total  assessed  valuation  of  the  prop- 
erty within  the  state,  and  shall  also,  in  ad- 
dition, levy  the  state  and  school  district  tax. 
"The  fiscal  year  of  the  dty  and  county  shall 
commence  on  the  first  day  of  January  and 
end  on  the  last  day  of  December  of  each 
year."  Section  211. 

By  section  217  the  mayor  is  required,  on 
or  before  the  1st  day  of  December  in  each 
year,  to  present  to  the  coundl  a  detailed 
statement  of  the  amount  necessary  to  defray 
the  expenses  of  the  dty  and  county  govern- 
ment, and  each  departmrat  thereof,  for  the 
ensuing  fiscal  year,  and  also  the  amount  to 
be  raised  by  taxation  to  pay  interest  on 
bonded  indebtedness  and  to  provide  for  sink- 
ing funds. 

By  section  218  the  coundl  shall  meet  in 
Joint  session  annually  between  the  first  and 
third  Mondays  In  December,  and  make  a 
budget  of  the  estimated  amounts  required  to 
pay  the  expenses  of  conductliig  the  public 
business  of  the  dty  for  the  next  ensuing 
fiscal  year,  based  upon  tbe  mayor's  bmiteet, 
and  for  the  other  purposes  reqniied  bj  the 
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charter.  After  this  estimate  Is  made,  sec- 
tion 219  requires  that  It  shall  be  slgaed  by 
the  mayor  and  clerk,  and  filed  In  the  office 
of  the  auditor,  and  that  appropriations  shall 
then  be  made  by  ordinance  tor  the  ensuing 
fiscal  year,  to  the  several  pnrpoaea  and  de- 
partments therein  named. 

"The  council  shall  not  order  the  payment 
of  money  for  any  purpose  whatsoever,  nor 
shall  any  warrant  or  other  evidence  of  in- 
debtedness issue,  in  excess  of  the  amolint  ap- 
propriated for  the  current  year,  and  at  the 
time  of  said  order  remaining  unexpended 
in  the  appropriation  of  the  particular  class 
or  department  to  wh1<^  such  expenditures 
belong;  nor  shall  any  liability  or  indebted- 
ness Incurred  in  any  one  fiscal  year  be  a 
charge  upon  or  paid  out  of  the  Income  or  rev- 
enue of  any  other  fiscal  year."    Section  246. 

W.  H.  Bryant,  City  Atty^  J.  A.  Marsh,  and 
Paul  Knowles.  all  of  Denver,  fbr  plalntifl  in 
error  City  and  County  of  Denvw.  Fred  Far- 
tar,  Atty.  Q&L,  and  Flank  a  West  and  Nor- 
ton Montgomery,  Asst  Attya.  QesL  (Philip  W. 
MothOTsUl,  of  Denver,  of  counsel),  for  plain- 
tlflC  in  error  Ookurado  Tax  Oommlsdon.  Fred 
W.  FBTka,  of  Dearer,  for  defendant  In  error. 

GABBERT,  3.  (after  stating  the  facts  as 
above).  The  main  contention  on  Oie  part  of 
the  respective  plaintiffs  in  error  is  that  the 
defendant,  in  making  the  10  per  cent  hori- 
zontal reduction,  is  committing  an  act  which 
the  statutory  provisions  prescribing  his  du- 
ties do  not  authorize,  and  that,  in  so  doing, 
he  is  acting  directly  contrary  to  such  pro- 
visions; while,  on  the  part  of  the  defend- 
ant, the  claim  Is  made  that  he  is  performing 
an  act  of  a  governmental  and  executive  na- 
ture, which  the  courts  are  without  authori- 
ty to  control.  Which  of  these  contentions  Is 
correct  turns  upon  the  consideration  of  the 
constltntional,  statutory,  and  charter  pro- 
visions above  quoted,  or  to  which  reference 
has  been  made,  and  applicable  to  the  tmeta 
stated  in  the  complaints. 

An  assessor  Is  a  constitutional  officer ;  but 
his  duties  are  prescribed  by  statutes,  which 
provide  that  he  shall  list  and  value  property 
tn  his  county  for  the  purpose  of  taxation. 
The  statutes  evld^tly  contemplate  thai;  this 
shall  be  completed  before  the  first  Tuesday 
In  August  of  each  year,  aa  on  that  date  all 
county  assessors  are  required  to  meet  at  the 
state  capltol  for  the  purpose  of  comparing 
their  assessments  before  making  affidavit 
thereto,  when,  if  any  assessor  is  satisfied 
that  the  value  of  any  class  of  property  in 
his  county  is  too  higji  or  too  low,  it  is  made 
his  duty  to  correct  the  same.  When  such 
correction  Is  made,  if  necessary,  or  if  it  is 
found  a  correction  Is  not  required,  then  the 
assessment  roll  Is  considered  completed,  for 
we  find  the  next  step  required  is  that,  when 
the  assessment  roll  Is  completed,  each  as- 
sessor, on  or  before  the  1st  day  of  September 
in  Mdi  Tear,  BbaU  make  an  affidavit  theretol 


before  the  State  Auditor,  to  the  effect  that 
in  such  roll  he  has  assessed  all  the  taxable 
property  in  his  county  at  Its  true  value.  Im~ 
mediately  thereafter,  each  aaseasor  is  re- 
quired to  make  tn  duplicate  an  abstract  of 
the  assessment  in  his  county,  showing  the- 
amount,  kind,  and  value  of  the  property 
therein  assessed,  one  cbpy  of  which  shall 
forthwitb  be  transmitted  to  the  Auditor  of 
Stete.  The  State  Board  of  Equalization  la 
required  to  convene  on  the  first  Monday  in 
October,  tn  each  year,  for  the  purpose  of  ex- 
amining, adjusting,  and  equalizing  the  as- 
sessments in  the  several  counties,  which  it 
does  by  an  examination  and  comparison  of 
the  abstracts  furnished  by  the  county  asse»- 
sors.  from  such  examination,  or  from 
any  other  source,  the  board  is  satisfied  that 
taxable  proper^  in  any  county  has  beea 
omitted,  or  property  assessed  too  low.  then 
the  board,  upon  reasonable  notice  to  t2ie  de* 
llnqoent  asse^r,  may  require  him  to  forth- 
with make  such  corrections  as  will  make  the 
assessments  In  his  county  conform  to  the 
Btetutes;  and,  unless  the  assessor  so  direct- 
ed desires  to  appeal  from  such  order,  be 
shall  at  once  make  the  corrections  necessary 
to  comply  with  the  directions  of  tlie  State 
Board  of  Equalization. 

In  its  logical  order,  the  next  and  final  act 
uf  the  State  Board  of  Equalization  consists 
in  a  compliance  wltii  the  statute  which  re- 
quires tills  board,  on  or  before  tbe  third 
Monday  of  October,  in  eadi  year,  to  trans- 
mit to  the  derk  of  each  county  a  statement 
which  among  other  things,  shall  state  tbe 
rate  of  tex  to  be  levied  in  each  oonnty  fbr 
state  purposes.  This  statute  makes  It  the 
duty  of  the  assessor  of  each  oonnty.  In  mak- 
ing up  the  tax  iSst,  to  compute  and  carry 
out,  In  ttie  proper  column,  a  state  tax  at  tbe 
rate  certified  by  the  board.  The  evident  pur- 
pose of  the  statutory  provisions  so  far  con- 
sidered is  twofold:  First,  -to  secure  a  nnl- 
form  valnatiott  of  property  in  the  stete  upon 
which  to  levy  a  tax  for  state  purposes  In 
compliance  with  the  Constttntlon,  which  re- 
quires that  taxes  shall  he  uniform  upon  tbe 
same  class  of  subjects  within  the  territorial 
.llmlte  of  the  authority  levying  the  tex;  and, 
next,  to  furnish  the  state  authorities  with 
the  total  assessed  valuation  of  tbe  taxable 
property  in  the  state,  so  they  may  be  advised 
as  to  what  tax  rate  is  necessary  in  order  to 
raise  sufficient  revenue  for  stete  purposes. 

In  1911  (Session  Iawb  of  that  year,  p.  612 
et  seq.),  the  General  Assembly  passed  an  act 
entitled  "Tax  Commission";  but,  so  far  as 
advised  from  the  briefs  of  couns^  no  (Gang- 
es were  made  affecting  any  question  in- 
volved in  this  case,  although  the  Tax  Com- 
mission Is  now  vested  with  some  of  the  pow- 
ers formerly  possessed  and  exerdaed  by  tbe 
Stete  Board  of  Equalization.  They  do  not 
appear  to  be  antegonlsUc  to  any  of  the  see- 
ttons  which  we  have  quoted,  or  to  whldi,  we- 
bare  referred,  but  ate  merely  additional,  w 
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impose  npon  the  CommlBslon  some  of  the 
duties  which  the  State  Board  of  Equalization 
was  theretoflore  required  to  perform ;  but,  as 
stated,  our  attention  has  not  be«i  directed 
to  any  of  the  laoTlslons  of  the  act  whl<^ 
conid  la  any  manner  alEect  the  cases  under 
consideration,  exo^  that,  by  sections  18, 16, 
and  36b  gmeral  snperflsltHi  over  the  adminis- 
tration of  assesslifg  offlcers  is  conferred  up- 
■on  the  Commission,  and  to  this  eoA  the  com- 
mission is  empowoed  to  enfMce  all  laws  for 
the  aaaessmeni;  lerylnir,  and  collecting  of 
taxes,  and  may  cause  to  be  instituted  such 
inmceedlnSB  as  will  remedy  tmi»oper  or  netf- 
ligettt  administration  of  the  tax  laws  of  the 
<tate,  and  may  compel  compliance  with  the 
proTisioqs  of  the  act  and  with  the  ordm  of 
the  Gommisslon  by  proceedings  in  manda- 
mus, injunction,  or  other  proper  dvll  rem- 
edies. 

We  now  crane  to  the  duties  and  fonctions 
■of  the  assessor  and  county  commissioners  of 
«aGh  county.  In  connection  with  the  assess- 
ment and  the  levy  of  taxes.  The  statute 
makes  it  the  duty  of  the  assessor  to  submit 
to  the  county  commIsslon«rB  of  bis  county, 
on  the  first  day  they  meet  as  a  board  of 
«guaUzation,  the  complete  assessment  of  his 
county.  These  officials  constitute  the  county 
board  of  equalisation  for  the  purpose  of 
equalizing  and  adjusting  assessments  among 
the  taxpayers  of  their  respecdre  counties. 
They  are  required  to  bold  two  meetings  each 
year,  one  commencing  on  Uie  first  Tuesday 
in  September,  and  the  other  on  the  third 
Tuesday  of  the  same  month.  By  reference 
to  the  time  when  each  assessor  Is  required 
to  transmit  the  Auditor  of  State  an  abstract 
of  the  assessment  In  his  county,  it  will  be 
seen  that  the  assessor  is  required  to  submit 
his  assessment  to  the  county  commissioners 
of  his  county  at  substantially  the  same-time. 
This  board  shall  require  the  assessor  to  sup- 
ply any  omlssionB  In  the  assessment  roll 
which  may  come  to  their  notice;  but,  except 
as  an  incident  of  equalization,  they  have  no 
authority  to  malie  any  Increase  or  decrease 
of  the  total  valuation  of  the  pn^ierty  of  the 
county,  as  exhibited  by  the  assessment  roll 
furnished  them  by  the  assessor. 

The  fiscal  year  of  each  county  commences 
on  the  1st  day  of  January  of  each  year.-  It 
is  the  duty  of  the  board  of  county  commis- 
sioners, and  within  the  last  quarter  of  each 
fiscal  year,  and  at  the  same  time  the  annual 
tax  levy  is  made,  to  pass  what  is  termed  the 
annual  an>ropriatlon  resolution  for  the  next 
fiscal  year,  by  which  there  shall  be  appropri* 
ated  such  sums  as  may  be  deemed  necessary 
to  meet  and  defray  the  necessary  expenses 
and  liabilities  of  the  county  for  the  next  fis- 
cal year.  This  resolution  shall  specify  the 
object  for  which  the  appropriations  are 
made,  the  amount  appropriated  for  eadi  pur- 
pose, and  further  appropriations  at  any  oth- 
«r  time  within  such  fiscal  year  are  ecprasly 
intaUtited.   nte  boaxd  is  authorized  to  levy 


taxes ;  and  this  authority  may  be  exercised, 
on  the  first  Monday  la  November  in  each 
year,  by  the  levy  of  the  requisite  tax  for 
school  and  other  county  purposes,  or  earlier. 
If  the  rate  of  tax  to  be  levied  for  state  pur- 
poses has  been  received  from  the  auditor. 
The  purpose  of  these  provisions  Is  to  secure 
a  uniformity  of  taxation  in  each  county  for 
county  purposes,  and  also  to  enable  the  com- 
missioners in  each  county  to  determine  what 
rate  of  tax  is  necessary  to  meet  the  county 
expenses  for,  the  ensuing  fiscal  year.  As 
soon  as  practicable,  after  the  taxes  have 
beat  levied  by  the  commissioners,  and  not 
lator  than  January  1st  eadi  year,  it  is  made 
the  duty  of  the  assessor  to  extend  the  taxes 
on  the  assessment  roll  and  deliver  the  same 
to  the  county  treasurer.  By  the  charter  pro- 
visions of  tlie  dty  and  county  of  Denver,  the 
board  of  supervisors  are  required  to  perform 
the  acts  and  duties  required  boards  of 
county  commissioners,  as  a  board  of  equali- 
sation, and  the  assessor,  the  acts  and  duties 
of  a  county  assessor.  It  Is  also  made  the 
duty  of  the  assessor,  as  soon  as  the  assess- 
ment roll  Is  ready  In  each  year,  for  the  exten- 
sion of  taxes,  in  accordance  with  the  general 
law,  to  certify  the  total  value  of  the  proper- 
ty assessed  within  the  limits  of  the  dly  and 
county  of  Denver  to  the  dty  conncIL  ^e 
fiscal  year  of  the  dty  and  county  begins  cm 
the  .1st  day  of  January,  and  ends  December 
81st,  each  year.  The  mayor  Is  required,  on 
or  before  the  1st  day  of  December  each  year, 
to  iffesent  to  the  dty  council  a  detailed 
statement  of  the  amount  necessary  to  defray 
the  expenses  of  the  dty  and  county  govern- 
ment for  the  ensuing  fiscal  year,  and  also 
the  amount  necessary  to  raise,  by  taxation, 
with  which  to  pay  Interest  on  twnded  Indebt- 
edness, and  to  provide  for  slnlclng  funds. 
The  cotincll  shall  then  meet  In  joint  session 
between  the  first  and  third  Mondays  in  De- 
cember of  each  year,  and  make  a  budget  of 
the  estimated  amounts  required  to  pay  the 
expenses  of  the  dty  and  county  for  the  next 
ensuing  fiscal  year,  based  upon  the  mayor's 
budget,  and  for  other  purposes  required  by 
the  charter.  After  this  estimate  is  made,  it 
is  signed  by  the  mayor  and  clerk  and  filed  In 
the  office  of  the  auditor.  Appropriations 
shall  then  be  made  by  ordinance,  fbr  the  en- 
suing fiscal  year,  to  the  several  purposes 
named.  The  necessary  taxes  are  then  levied 
to  meet  these  appropriations.  Including  state, 
school,  and  spedal  levies,  which  are  then 
certified  to  the  assessor,  who  la  then  required 
to  extend  the  same  upon  the  tax  roll  and  de- 
liver to  the  treasurer  for  collection.  The 
purpose  of  these  several  provisions  Is  the 
same  as  stated  in  considering  the  duties  and 
acts  of  commissioners  and  assessors  in  as- 
sessing the  property  in  counties  and  the  levy 
of  taxes  npon  property  therein.  In  this  con- 
nection, It  should  be  noted  that,  In  tlie  dty 
and  county  of  Denver,  the  total  amount  ap- 
propriated in  any  one  year  shall  In  no  case 
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exceed  90  per  cent  of  tbe  anticipated  reve- 
nues for  that  year,  as  estimated  upon  tbe 
tax  levied  on  tbe  assessor's  valuation,  and 
from  other  aources  of  revenue,  and  that  tbe 
council  is  Inhibited  from  ordering  the  pay- 
ment of  money  for  any  purpose  in  excess  of 
tbe  amount  appropriated  tot  the  current 
year,  and  that  any  liaUlity  incurred  In  any 
one  fiscal  year  shall  not  be  a  cbarge  upon, 
or  paid  out  of  the  Inoome  or  revenue  of,  any 
other  fiscal  year. 

According  to  the  averments  of  the  respec- 
tive complaints,  the  defendant  made  tbe  as- 
seesment  required  by  law,  thereafter  met 
with  the  assessors  of  the  counties  of  tbe 
state,  compared  his  assessment  with  tbe  as- 
sessments of  property  in  other  counties,  but 
did  not  change  bis  assessment ;  that  be  pre- 
pared an  abstract  of  tbe  assessment  made 
by  him,  and  d^vered  it  to  tbe  State  Audi- 
tor; tliat  this  abstract  was  delivered  to 
the  State  Board  of  EquallzatioQ;  that  no 
changes  were  made  therein  by  this  body; 
that  it  was  certified  to  the  proper  officials; 
that  he  certified  the  total  assessment  made 
by  bim  to  the  city  council ;  that  the  board  of 
equalization  of  tbe  dts  and  county  of  Den- 
ver made  no  changes;  and  that  thereafter 
tbe  taxing  antborlttes  of  that  municipality 
levied  a  tax  for  tbe  ensuing  year,  based  upon 
the  valuation  oertlfled  by  the  deftaidant  By 
the  complaint  on  behalf  of  the  Tax  Commls- 
Bion,  It  Is  not  a^reflsly  avored  that  tb« 
state  aufhorltieB  have  levied  a  atate  tax; 
bat  as  the  time  for  doing  bo  bad  expired 
when  tbe  Commission  broo^  its  action,  and 
aa  it  la  averred  that  state  offldala  have  is- 
sued warrants  baaed  upon  and  In  anticipa- 
tion of  tbe  revenue  to  be  derived  from  taxes 
collected  upon  property  of  the  dty  and  coun* 
ty  of  Denver,  it  wlU  be  assumed  that  mtSi 
tax  was  levied.  According  to  the  respective 
complaints,  the  reduction  in  tbe  assessed 
valuation  of  propwty  waa  proposed  and  at- 
tempted to  be  made  after  all  these  stqM  had 
been  taken;  so  that  Qie  next  question  to 
consider,  in  connection  with  these  facts,  is 
tbe  changes  In  the  asseesment  roll  which  an 
assessor  Is  authorised  to  mak^  after  deliv- 
ering tbe  abstract  of  asseesment  to  tbe  State 
Auditor. 

Tbe  statutes  bearing  on  this  subject  re- 
quire Mm  to  make  such  changes  as  tbe 
State  Board  of  Equalization  direct,  to  sap- 
ply  omissions  in  tbe  assessment  roll  as  may 
come  to  tbe  notice  of  tbe  board  of  county 
commlsslouera  of  his  county,  and  necessarily 
perform  tbe  same  act,  when  directed  by  tbe 
board  of  supervisors  of  the  city  and  county 
of  Denver,  in  tbelr  capacity  as  a  board  of 
equalization.  He  may  also,  on  the  applica- 
tion of  a  taxpayer  whose  property  has  been 
twice  assessed,  or  whose  property  has  been 
assessed,  which  Is  exempt,  or  of  which  tbe 
taxpayer  was  not  possessed  when  assessed, 
or  lias  been  assessed  too  high,  correct  such 
assessment;  but  tJuae  appUcatlona  must  be 


made,  and  hearings  thereon  concluded,  be- 
fore tbe  first  day  of  tbe  meeting  of  tbe  coun- 
ty board  of  equalization.  He  may  also  sup- 
ply omisslODB  and  correct  errors  or  defects 
in  tbe  tax  roll,  when  it  can  be  ascertained 
therefrom  what  was  intended,  at  any  time 
before  the  return  of  the  assessment  roll  to 
the  treasurer;  but  these  corrections  are 
merely  clerical.  This  embraces  all  tbe  Chang- 
es be  Is  authorized  to  make  after  the  ab- 
stract has  been  deUvered  to  the  State  Audi- 
tor, so  that  it  is  evident  he  is  not  authorised 
by  statute,  ^ther  directly  or  indirectly,  to 
make  tbe  horizontal  reduction  complained  of, 
and  boice  it  must  logically  follow  that,  ex- 
cept In  the  particulars  above  mentioned,  bis 
roll  Is  deemed  complete  upon  delivery  of  the 
abstract  of  assessment  to  the  state  Auditor. 
If  tbe  defendant  assessor  desired  to  make  a 
uniform  reduction  on  tbe  valuation  of  prop- 
erty in  tbe  (dty  and  county  of  Denw,  the 
time  for  Mm  to  have  done  so  was  what  he 
was  vested  with  that  power,  wMcb  was  aft- 
er meeting  with  the  county  assessors,  and 
before  be  deUvered  bis  abstract  to  tlie  State 
Auditor,  for  after  such  act,  according  to  tbe 
statutes,  bis  assessment  roll  was  completed, 
and  he  could  make  no  <diange  thereafter,  ex- 
cept as  spedflcally  authorized.  That  other 
changes  than  those  mentioned  are  inUbited 
is  mad^  manifest  by  the  fact  that  a  board 
of  county  commissioners  (and.  In  tbe  dty 
and  cmmtj  ot  Denver,  the  board  which  per- 
forms its  fonctlons)  is  expressly  inhibited 
from  making  any  change  In  the  way  of  In- 
<7earing  or  decreasing  tbe  total  valuation  of 
the  pn^erty  of  a  county,  as  exhlUtsd  by  tbe 
asseesment  rcHl  fnmlahed  by  tbe  asacnnw, 
except  aa  an  inddent  oi  equallaation,  and 
that  any  changes  wbldi  tbe  aaaesaor  Is  au- 
thorised to  mak^  on  the  ai^cation  of  a 
taxpayer,  must  be  made  beCwe  tlie  first 
meeting  of  the  county  board  of  eqoallzatlon. 

[1]  The  wtedom  of  tiiese  prorlslons  la  evi- 
dmt.  ^nie  assesBora  meet  at  the  atate  capl- 
tol  fiff  tbe  purpose  o^  comparing  asaess- 
mentflt  eo  that  there  may  be  a  uniform  valo- 
ation  of  proper^  of  the  same  daaseB  In  Uie 
state.  If  sudk  uniformity  does  not  exist, 
they  make  tbe  corrections  whidi  will  bring 
about  this  result  The  abstracts  of  assess- 
ment are  then  delivered  to  the  State  Auditor. 
The  State  Board  of  Equalization  may  order 
changes,  if  they  find  tbe  dUF^ent  classes  of 
property  in  the  state  have  not  been  uniform- 
lly  assessed.  Upon  tbe  total  valuation,  as 
shown  by  the  abstracts  of  assessmrat,  a  state 
tax  is  levied.  Upon  tbe  total  valuation  of 
the  assessments  In  each  county,  tbe  county 
autborlties  levy  taxes  for  county  purposes; 
and,  should  the  assessors,  after  these  levies 
are  made,  have  the  authority  to  make  a 
horizontal  reduction  In  the  total  assessed 
valuation  of  their  respective  counties,  tbe 
revenues  wMcb  the  state  and  county  au- 
thorities are  required  to  iffovlde,  by  spedtte 
rate  of  taxation,  would  be  reduced  accord- 
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Ingly.  Tbe  defendant  has  no  anthorlty  to  do 
this.  If  the  taxes  are  too  high  for  state 
purposes,  or  too  high  for  the  dty  and  connty 
of  Denver,  the  fanlt  lies  with  tie  taxing  au- 
thorities, who,  alone,  are  responsible  to  tbe 
people  for  this  result;  and  be  cannot  cor- 
rect these  ntistakes  if  they  have  been  made 
by  doing  an  act  which  the  statutes  do  not 
require  him  to  do,  but  which  they  inhibit 
him  from  doing.  We  reiterate  that  the  time 
for  him  to  have  made  the  reduction  he  is 
now  attempting  to  make,  if  Jnstlfied  at  all, 
was  when  he  met  with  the  county  assessors. 

[2]  The  next  question  to  determine  la 
whether  a  court  can  inhibit  the  defendant 
from  making  the  proposed  reduction.  .It  is 
true,  as  contended  by  counsel  for  defendant, 
that  the  Judicial  department  of  the  state 
has  no  power,  by  an  injunction,  to  control 
an  official  in  the  exercise  of  his  official  func- 
tions of  a  governmental  and  executive  na- 
ture (People  V.  District  Court,  29  C!olo.  182, 
68  Pac.  242),  but  that  Is  not  this  case.  On 
the  contrary,  it  clearly  appears  that  the  de- 
fendant is  violating  the  law  relating  to  as- 
sessments by  doing,  or  proposing  to  do,  an 
act  which  the  law  inhibits  him  from  doing, 
and  with  respect  to  which  he  has  no  au- 
thority or  discretion  whatever.  In  other 
words,  he  la  attempting  to  undo  a  complet 
ed  act 

[3]  After  an  assessment  has  been  complet- 
ed, the  assessor  may  not  alter  or  change  It, 
unless  he  has  express  statutory  anthorlty  to 
do  so.   Gooley  on  Taxation  <3d  Ed.)  765. 

[4]  In  applications  for  relief  by  injunction 
against  the  acts  of  public  . officials,  the  mate- 
rial question,  generally  speaking,  is  whether 
they  are  acting  within  the  scope  of  their  au- 
thoilty,  or  whether  they  are  transcending  that 
authority.  If  they  are  doing  the  latter,  and 
the  resulting  Injury  Is  not  susceptible  of  rep- 
aration by  proceed&gs  at  law,  they  may  be 
oijfrined  from  the  commission  of  such  ille- 
gal act  High  on  Injunctions  (4th  Ed.)  |{ 
1808,  1309. 

[C]  It  is  manifest  that  an  action  at  law 
cannot  give  the  plaintiffs  adequate  reli^,  or 
any  relief  whatever,  and  that  an  injunction 
to  restrain  the  defendant  Is  the  only  remedy 
which  will  prevent  the  wrongful  acts  of  the 
defendant  and  give  plalntUfs  the  relief  to 
which  they  are  entitled,  for  the  obvions  rea- 
son that  It  is  the  duty. of  the  defendant  to 
extend  the  levy  upon  the  assessment  acted 
upon  by  the  officials  authorized  to  levy  such 
tax,  and  deliver  the  tax  roll,  as  thna  com- 
pleted, to  the  treasurer  tor  collection.  This 
is  a  duty  imposed  on  the  defendant  by  law, 
with  respect  to  which  he  has  no  discretion, 
and  is  therefore  ministerial,  and  hence  a 
duty  which  a  court  can  compel  him  to  per- 
form.  Cooley  on  Taxation  (3i3  E^d.)  1359. 

Gonnsel  for  defendant  contend  that  a  stat- 
utory remedy  is  provided,  and  that  therefore 
the  actions  at  bar  cannot  be  maintained.  This 
contratlon  la  based  on  section  5636,  R.  S., 


which  provides  that  if,  In  the  opinion  of  tbe 
State  Board  of  Equalization,  any  county  as- 
sessor has  assessed  the  property  of  his  conn- 
ty manifestly  below  its  true  value,  then  tbe 
Board,  upon  reasonable  notice  to  the  delin- 
quent assessor,  may  require  him  to  make  It 
conform  with  the  statutes.  In  our  opinion, 
this  section  does  not  apply  to  an  assessor 
who  Is  making  a  horizontal  reduction  in  a 
completed  assessment,  but  covers  a  case 
where  the  valuations  of  property  assessed, 
as  originally  returned,  and  from  which  tbe 
abstract  of  assessment  Is  compUed — that  is, 
lodged  with  the  State  Auditor— when  it  ap- 
pears that  such  assessment  does  not,  for  any 
of  the  reasons  enumerated  In  the  section, 
comply  with  the  statute.  It  Is  also  urged  on 
behalf  of  defendant  that  there  Is  no  allega- 
tion of  facts  In  either  complaint  from  which 
It  appears  that  irreparable  Injury  will  re- 
salt  to  plaintiffs,  or  either  of  them,  by  the 
act  of  the  defendant  in  reducing  the  assess- 
ed valuation.  In  that  It  is  not  charged  upon 
the  part  of  either  tbe  state  or  city  that  they 
will  not  have  sufficient  revenue  to  pay  the 
expenses  and  debts  of  the  several  depart- 
ments of  government.  That  question  is  in 
no  sense  involved,  as  the  case  turns  entirely 
upon  the  proposition  that  the  proposed  re- 
duction by  defendant  Is  ipso  facto  Illegal, 
for  the  reason  that  the  law  Inhibits  him  from 
making  It 

The  Judgments  of  the  district  court  are 
reversed,  and  the  causes  remanded,  with  di- 
rections to  overrule  the  demurrers,  and  for 
such  further  proceedings  as  will  harmonize 
with  tbe  viewB  expressed  in  this  opihioni. 

Reversed  and  remanded,  with  directions. 


DEAN  V.  OMAHA-WTOMING  OIL  CO. 
(Supreme  Court  of  Wyoming.   Feb.  17,  1913.) 

Appeal  and  Ebbob  (|  833*)— Affuoation 

TOB  Reheabino — Time. 

Supreme  Court  rule  23  (104  Pac.  xiv),  re* 
quiring  petitions  for  rehearing  to  be  filed  with* 
in  30  days  after  the  decision  1b  rendered,  has 
the  force  of  a  statoto^  enactment,  as  provid- 
ed by  Comp.  St  1910;  i  881,  and  petitions  filed 
after  the  time  so  speofled  are  anavailing. 

[Ed.  Note.— 7or  other  cases,  see  Appeal  and 
Error,  Cent.  Dif.  H  8214,  8229-8240;  8244- 
3246;  Dec.  Dig.!  888.*] 

On  rehearing.  Denied. 

For  former  opinion,  see  128  Pac.  SSL 

SCOTT,  C.  J.  The  plaintiff  In  error  on 
February  7  and  8.  1913,  filed  petitions  for  a 
rehearing  In  this  cause.  The  decision  was 
rendered  January  7,  1913  (128  Pac  881),  and 
the  petitions  were  each  filed  more  than  30 
days  thereafter.  Rule  23  (104  Pac.  xiv) 
of  this  court  is  in  part  as  follows:  "Appli- 
cation for  rehearing  of  any  cause  shall  be  by 
petition  to  tbe  court  signed  \by  counsel, 
briefly  stating  the  points  wherein  it  is  al- 
leged that  the  court  has  erred.   Such  peti- 
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tlon  shall  be  filed  within  thirty  days  after 
the  decision  is  r«idered.  •  *  * "  Eixclud- 
ing  the  day  on  which  the  decialon  was  ren- 
dered, the  petitions  In  this  case  were  filed 
on  the  thirty-first  and  thirty-second  days 
thereafter.  Rule  23,  harins  been  adopted 
by  this  court,  has  the  force  of  a  statutory  en- 
actment Section  881,  Comp.  Stat  1910.  In 
Bank  of  Chadron  t.  Anderson,  6  Wyo.  036,  48 
Pac.  197,  there  was  a  petition  for  rehearing 
filed  after  the  expiration  of  the  time  allowed 
by  the  rule.  This  conrt  held  that  tiie  peti- 
tion for  rehearing  was  not  properly  before  tt 
for  consideration.  We  have,  howeTer,  ex- 
amined the  questions  presented,  and  find  that 
they  were  considered  and  determined  in  the 
opinion  filed.  The  petitions  will  be  denied. 
Rehearing  denied. 

POTTER  and  BEARD,  JJ^  c<mciir. 


GARNET  GOAL  CO.  v.  BENEDICT. 
<Supreme  Court  of  WyomloK-    Feb.  17,  1913.) 

1.  MAsna  AND  'Sbbvant  (8  273*)— Injuries 

TO  SBBVANT— ASSCUED  RlSK  —  EVIDENCE — 

Sebvant's  Belief. 

Where  a  coal  miner  was  injured  by  a  fall 
of  certain  coal  loosened  by  a  prior  blast,  he  was 
properly  permitted  to  state  fala  belief  prior  to 
the  injury  aa  to  whether  be  was  woriting  in  a 
safe  place,  as  bearing  on  the  question  whether 
be  appreciated  the  danger,  on  the  issue  of  as- 
sumed risk. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  Sf  936-^;  Dec.  Dig.  8 
273.*] 

2.  Appkai,  and  Bbbob  (S  20e*)~RBTIKW— 
NecessitT  of  Objection. 

A  ruling  on  evidence  not  objected  to  at  the 
trial  will  not  be  reviewed  on  a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  I  lOtM;  Dec.  Dig.  S  203.*] 

3.  Masteb  and  Sebvant  (|  153*}— Injubies 

TO  SeBTANT— COAli  MiNKB— INBXPEBIENCB— 

Duty  to  Wabn. 

Where  plalntitF,  28  years  of  age,  and  inex- 
perienced as  a  miner,  was  emc^oyed  by  defend- 
ant as  such,  with  knowledge  of  his  inexperieoce, 
the  tact  that  plaintiff  worked  as  a  miner  In  an- 
other mine,  during  a  previous  summer,  and  had 
t>een  previously  employed  In  and  about  defend' 
anf  s  mine  as  a  car  driver,  did  not  relieve  de- 
fendant of  the  duty  to  warn  bim  of  the  dangers 
when  be  changed  hia  occupation  from  car  driv- 
ing to  mining  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Afaster  and 
Servant  Cent  Dig.  H  314-817;  Dec  Dig.  { 
153.*] 

4.  Masteb  and  Sebtant  ($  219*)— Injitbies 
TO  Sebtaut— MiHiHo— <teviou8  Dangeb— 
Assumed  Risk. 

Plaintiff,  a  young  man  without  experience, 
was  employed  by  defendant  as  a  miner.  He  and 
his  coemployS  fired  a  shot  to  loosen  the  coal, 
after  which  they  discovered  a  large  piece  par- 
tially loosened,  with  a  three-Inch  cra<^  in  the 
vein.  A  bar  was  inserted  in  the  crack,  and 
they  tried  to  pry  the  coal  down,  but,  being  un- 
able to  do  so,  proceeded  with  their  work,  and 
while  so  working  the  piece  fell,  and  Injured 
phiiDtlff's  foot  and  ankle.  Plaintiff  testified 
that  they  attempted  to  pry  the  coal  down  bo  as 
to  load  it  and  also  to  avoid  tlie  danger  of  its 
falling,  it  being  part  of  their  duty  after  firing 


a  shot  to  loosen  pieces  of  coal  and  smooth  off 
the  face  of  the  v«n.  B«td  that  since  plaintiff 
was  charged  with  knowledge  of  the  law  of 
gravitation,  the  risk  of  injory  from  the  fall  oi 
the  coal  was  obvious  and  ^"""td  by  plaintiff  aa 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
grvant  Cent  Dig.  H  610-624;   Dec  Dig.  i 

6.  Master  and  Sebvant  (|  158*)— iNJxram 
TO  Sebvant— Mi  NEBS— Faix  op  matebiai/— 
Duty  to  Wabn— Pboximatk  Cause. 

Where,  after  bUtsting.  pUIntiff.  an  inex- 
perienced miner,  and  hla  fel&w  workman,  dt*> 
covered  a  block  of  coal  loosened  hy  a  three-<iidi 
crack  in  the  vein,  and  nnsuccessfully  attempted 
to  break  It  down  with  a  bar,  after  which  plaintiff 
continued  to  work  until  the  block  fell  and  in- 
jured him,  defendant's  negligence,  if  any,  in  fail- 
ing to  inform  plaintiff  that  loose  material  might 
be  discovered  by  tapping,  was  not  a  proximat* 
cause  of  the  injury. 

[Ed.  Note.— 'For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  301 ;  Dec  Dig.  i  15&«] 

Error  to  District  Court  Sheridan  Coontr; 
Carroll  H.  Panuelee,  Judge. 

Action  by  Charles  R.  Benedict  against  the 
Carney  Coal  Company.  Judgment  for  plains 
tiff,  and  deCendant  brings  error.  Reversed 
and  remanded. 

Enterilne  ft  Le  Flelche,  of  Sheridan,  for 
plaintiff  in  error.  Burgess  &  Kntcfae^  ot 
Sheridan,  for  defendant  in  ems; 

BOOTT,  O.  J.  The  deten&nt  In  Otov  as 
Idalntlff,  and  who  vUl  be  referred  to  as  the 
plaintiff,  brongltt  this  action  In  tbe  district 
court  of  Sheridan  county. against  the  Carney 
Goal  Company  aa  defendant,  which  will  be 
referred  to  here  as  the  defendant,  to  recover 
damages  for  a  personal  Injury  alleged  to 
have  been  sustained  while  mining  coal  In  de- 
fendant's coal  mlna.  The  caae  was  tried  to 
a  jury,  which  found  for  tbe  plaintiff,  and 
assessed  his  damages  at  the  sum  of  iljOOO. 
▲  motion  for  a  new  trbCl  was  filed  bw  the 
defendant  and  submitted  to  the  court,  which 
motion  the  court  overruled,  and,  Judgment 
having  been  rendered  upon  the  verdict  the 
defmdant  brings  tbe  case  here  on  error. 

(1)  It  la  urged  that  the  court  ored  in  tbe 
admission  and  exclusion  of  certain  evidence 
over  defendant's  objection;  (2)  that  the  pe- 
tition failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (3)  that  the  evi- 
dence was  insnffident  to  support  a  judgment: 
and  (4)  that  the  court  erred  in  refuelng  to 
Instruct  the  jury  to  find  for  the  defendant 
The  first  three  of  these  alleged  errors  are 
grouped  and  discussed  together  in  plaintiff  In 
error's  brief,  and  for  convenience  the  four 
may  be  here  considered  together. 

Tbe  case  was  brought  and  tried  upon  the 
theory  that  the  plaintiff,  who  was  23  years 
of  age  at  the  time  of  the  Injury,  was  Inex- 
perienced In  coal  mining,  whlth  fact  was 
well  known  to  tbe  company,  and  that  the 
company  failed  to  instruct  or  wsm  him  of 
the  danger  incident  to  his  employment  and 
put  him  to  work  with  a  man  who  waa  unable 
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to  talk  or  cosTerse  In  tbe  Engltoh  langaage, 
and  which  language  was  the  only  one  In 
which  plaintiff  conld  converse,  and  that  the 
injury  was  the  ^zlmate  cause  of  the  fail- 
ure of  the  company  to  warn  and  Instruct 
him  of  the  danger,  and  how  to  discover  and 
aroid  BDCb  danger;  that  upon  the  day  of 
the  acddoit  he  and  his  ooempIoyC  in  the 
room  in  whidi  tliey  were  engaged  in  mining 
drilled  a  hole  in  the  Tela  of  coal,  and  put 
In  a  charge  which  they  fired  for  the  purpose 
of  loosening  and  throwing  down  the  coal; 
^  shot  threw  down  some  of  the  coal,  after 
wbldk  they  discovered  a  large  p1^  of  coal 
partially  loosened  with  a  crack  in  tbe  vein 
and  Inserted  an  Inm  tamping  bar  in  tha 
cra<dc  and  tried  to  pry  the  coal  down,  but, 
being  unable  to  do  so,  they  proceeded  with 
their  work,  and  while  so  woiking  tbe  piece 
of  coal  fell  and  injured  plalntUTs  foot  and 
ankle,  so  that  the  same  bad  to  be  amputated. 

[1]  Tbe  plaintiff,  over  tbe  objection  of  the 
company,  was  Inquired  of  as  to  what  his 
belief  was  Just  prior  to  the  injury  as  to 
whether  or  not  be  was  working  in  a  safe 
place,  and  answeved  tliat  he  b^leved  he  was 
working  in  a  safe  place,  free  from  danger, 
and  tiiat  thore  was  notlilng  to  Indicate  that 
he  was  in  tlie  presence  of  any  danger.  His 
acts  Just  before  and  at  tbe  time  of  tbe  in- 
Jury  were  competent  as  a  part  of  the  res 
gestte,  and  as  bearing  on  the  question  as  to 
whether  as  a  reasonably  prudent  man  he 
ought,  under  tbe  circumstances,  to  have  ai>- 
predated  tbe  dai^r.  Evidence  tending  to 
show  his  skill  and  ability  as  a  coal  miner  to 
discover  danger,  and  bow  to  avoid  It,  was 
competent,  as  bearing  on  the  question  as  to 
whether  be  acted  as  a  reasonably  prudent 
man  should  or  ought  to  have  acted  when 
similarly  situated. 

The  case  of  Stewart  v.  Pittsburg  Sc  Mon- 
tana Copper  Co.,  42  Mont  200,  111  Pac.  723, 
was  an  action  for  personal  injury.  In  that 
case  Stewart  was  injured  In  emptying  a  slag 
pot  while  executing  the  order  of  a  superior 
to  enter  into  a  dangerous  place,  and  while 
acting  under  tbe  personal  direction  of  bis 
employer.  He  was  permitted  over  objection 
to  testify  that  he  did  not  appreciate  tbe  dan- 
ger into  which  he  was  ordered  by  Zachman, 
the  shift  boss.  Tbe  court  say:  "Contention 
is  made  that  the  witness  was  thus  called  np- 
on  to  determine  for  himself  the  very  ques- 
tion which  it  was  the  duty  of  tbe  jury  to 
decide ;  but  with  this  we  cannot  agree.  Tbe 
question  for  determination  at  the  trial  was 
not  whether  plaintiff  appreciated  tbe  danger, 
but  whether,  as  a  reasonably  prudent  per- 
son, under  the  drcnmstances,  he  ought  to 
have  appreciated  it  The  standard  in  all 
sudh  cases  is  that  of  a  reasonably  prudent 
person  similarly  situated.  Tbe  plalntUf  might 
say  that  be  did  not  appreciate  tbe  danger, 
and  yet  bis  amfwtf  would  not  avail  him  if 
tbe  Jury  concluded  from  all  the  facts  and 
drcumstancea  that,  as  a  reasonably  prudent 
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person,  be  ought  to  have  appreciated  It;  and 
the  fact  that  plaintiff  prevailed  Indicates 
that  his  lack  of  appreciation  of  tbe  danger 
was  deemed  by  the  jury  no  grater  than 
that  of  the  av«age  inrndrait  person  similar^ 
situated.  All  the  facts  and  drcumstancea 
were  before  the  Jury:  a  description  at  the 
places  tlie  character  of  the  work,  the  abnw- 
mal  condition  prevailing  with  respect  to  this 
partlctilar  slag  pot,  and  the  experience  or 
inexperience  of  the  plaintiff.  We  think  tbe 
evidaMe  was  properly  admitted.  The  mani- 
fest pu^se  of  the  question  was  to  negative 
tlie  idea  that  the  plaintiff  assumed  tbe  risk 
when  be  went  into  the  place  and  attempted 
to  pry  out  tbe  contents  of  the  slag  pot  We 
have  repeatedly  said  that  it  is  not  snffident 
that  plaintiff  knows  ef  the  risk.  He  must 
appreciate  the  danger  as  O'Brien  v. 

Oorra-Bocfc  Island  Hln.  Co.,  40  Mont  212, 
105  Pac  724;  HoUlngsworth  t.  Davls-Itely 
Estates  Copper  Ga,  88  Mont  143,  99  Pac. 
142 ;  Stephens  v.  EUlott  86  Mont  92.  92  Pac. 
45.  What,  then,  is  meant  by  saying  that 
Idalntlff  appreciates  tbe  danger?  In  McECee 
T.  TonrtellottSk  167  Mass.  69,  44  N.  El  1071, 
48  U  B.  A.  542,  the  court  raid:  'When  we 
say  that  a  man  appredates  a  danger,  we 
mean  that  be  forms  a  Judgment  as  to  Uie 
future,  and  that  bis  Judgmoit  is  right'  If 
this  be  correct,  and  we  think  it  is,  how,  then, 
may  tbe  Jury  know  whether  the  plaintiff  ap- 
preciated the  danger  or  formed  a  Judgment 
with  respect  to  It.  except  by  tbe  answer  he 
gives  to  tbe  direct  question  asked  him?  As 
said  before,  his  answer  is  not  controlling  up- 
on tbe  jury.  It  indicates  bis  state  of  mind 
at  the  time  he  acted;  but  It  Is  still  for  tbe 
jury  to  say  whether  as  a  reasonably  prudent 
person  he  ought  to  have  reached  a  conclusl<m 
that  the  place  Into  which  he  was  ordered 
was  dangerous,  when  considered  In  tbe  llgbt 
of  the  surrounding  drcumstancea." 

[2]  In  tbe  case  here  plaintiff  In  addition 
to  the  foregoing  testimony  was  permitted 
without  objection  to  say  in  answer  to  a  di- 
rect question  that  he  did  not  appredate  the 
danger  of  the  falling  coal  from  whteh  be  was 
Injured.  The  jury  were  not  oondnded  by 
the  answer,  but  were  required  to  find  from 
all  the  evidence  whether  as  a  reasonably 
prudent  man  he  ought  to  have  appreciated 
the  danger  or  was  able  to  form  a  judgment 
with  respect  to  it  as  to  whether  or  not  b6 
was  in  danger  at  and  just  prior  to  his  In- 
jury. As  there  was  no  objection  to  this 
question  or  the  answer,  we  here  express 
no  opinion  as  to  whether  It  was  open  to  ob- 
jection or  not  It  Is  here  urged  and  tbe  ev- 
idence tends  to  show  that  the  company's  pli 
boss  who  employed  the  plaintiff  at  the  time 
plaintiff  commenced  mining  coal  In  its  mine 
knew  that  he  was  Inexperienced,  and,  not- 
withstanding such  knowledge,  failed  to  warn 
him  of  the  dangerous  character  of  the  work 
or  Instruct  him,  or  to  place  an  experienced 
miner  with  him  In  the  roan  when  ba  woric- 
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ed  and  where  he  was  injnr^.  In  so  far  as 
the  aUeged  Inexperience  of  Rotolo  and  his 
Inability  to  converse  and  with  whom  plaln- 
tUC  was  directed  to  work  by  the  pit  boas  la 
concerned,  the  plaintiff  testified  that  he  dis- 
covered that  he  was  unable  to  converse  with 
him  at  the  time  be  first  went  to  work,  and 
on  the  second  day  thereafter  and  before  he 
was  Injured  he  became  convinced  that  Rotolo 
was  Ineiperlraiced  as  a  miner.  If,  there- 
fore, the  company  was  negligent  in  falUt^ 
to  place  an  experienced  miner  to  work  with 
him,  that  fact  became  apparent,  and  was 
known  to  plalntUf  before  the  Injury  occnrred, 
and  notwithstanding  such  knowledge  the 
plaintiff  continued  to  work  In  the  room  with 
Botolo  np  to  the  time  of  the  Injury.  The 
qnestlon,  however,  as  to  Boto1o>  Inexperience 
as  a  coal  miner  and  his  Inability  to  speak  the 
English  language  and  all  evidence  bearing 
thereon  was  withdrawn  from  the  jury. 

[I]  It  la  alleged  in  the  petition,  and  there 
is  evidence  to  the  ^Eec^  that  plalntlfC  work- 
ed and  was  paid  miner's  wages  while  work- 
ing with  his  ftither  in  mining  coal  In  another 
coal  mine  daring  the  snnuner  of  1908,  and 
also  as  to  his  prerlons  employment  In  and 
about  the  defraidant's  mine  as  a  car  driver, 
but  it  may  be  said  that  of  its6lf  did  not  n- 
lleve  the  company  with  knowledge  of  his  iiir 
experience,  if,  in  tact,  he  was  inexperienced, 
from  the  duty  of  warning  him  when  he 
changed  his  occupation  from  car  driving  to 
mining.  4  Thompson  on  Negligence,  i  4066; 
Olson  r.  Neb.  TeL  Co..  87  Neb.  593,  127  N. 
W.  916.  It  is  said  in  26  Cya,  at  page  U6S, 
as  follows :  *'It  is  the  duty  of  the  master  to 
warn  and  instruct  his  servant  as  to  defects 
and  dangers  of  which  he  knows  or  ought  in 
the  exercise  of  reasonable  care  and  diligence 
to  know,  and  of  which  the  servant  has  no 
knowledge,  actual  or  constructive."  Follow- 
ing this  paragraph  on  page  1167,  Id.,  the 
following  language  la  used,  viz. ;  *The  Antj 
of  warning  and  instructing  a  servant  Is  a  pri- 
mary duty  of  the  master,  and  the  delegation 
of  Buch  duty  to  another  servant,  whether 
higher  or  lower  in  the  scale  of  employment 
than  the  one  exposed  to  danger,  cannot  re- 
lieve him  of  the  reeiMUsiblllty  Imposed  on 
him  by  law."  On  page  1160,  Id.,  It  Is  fur- 
,  ther  said:  "To  be  sufficient,  a  warning  or 
Instruction  must  be  so  plain  and  explicit 
that  the  servant  will  understand  and  appro- 
clato  the  danger  and  know  how  to  avoid  it  by 
the  exercise  of  due  care.  *  *  *  In  an  ac- 
tion for  personal  Injuries  alleged  to  have  re- 
sulted from  the  failure  of  the  master  proper- 
ly to  warn  and  Instruct  the  servant,  a  recov- 
ery can  only  be  had  when  the  master's  negli- 
gence was  the  proximate  cause  of  the  inju- 
ry." See  Bell  v.  N.  P.  Ry.  Co.,  112  Minn. 
488, 128  N.  W.  829 ;  Sidwell  v.  Economy  Coal 
Co.  (Iowa)  130  N.  W.  729;  Jones  v.  Florence 
Mln.  Co.,  66  Wis.  268,  28  N.  W.  207,  67  Am. 
Rep^  260;  Hosking  v.  Cleveland  Iron  Mln. 
Co.,  1«8  man.  688,  128  N.  W.  TTT;  Hanley 


V.  California  Bridge  ft  Gona  Co.,  127  OaL 
282,  69  Pac.  677,  47  L.  B.  A.  697.  When  the 
employment  Is  changed,  the  same  nUes  oh- 
tain.  4  Thompson  on  Negligence^  |  4066; 
Olson  V.  Neb.  Tel.  Co.,  supra. 

[4]  It  Is  here  urged  -that  the  danger  was 
not  latent,  bot  was  obvious  and  broi^^t 
about  by  the  act  of  plaintiff  In  the  conrse  of 
his  work,  and  for  that  reason  the  plaintiff 
was  charged  with  knowledge  of  the  dangor. 
Whether  the  dang»  was  obvious  to  the  serv* 
ant  is  ordinarily  a  question  of  fact  for  the 
Jury,  and  in  determining  that  question  the 
jury  could  and  ahonld  take  Into  consldera- 
tlon  the  nature  of  his  employment,  his  expe- 
rience and  capacity  to  onderstand  and  appre- 
ciate the  danger  of  his  mployment,  and  how 
to  avoid  suf^  dax^er.  It  is  conceded  that 
there  was  danger  accompanying  the  irialn- 
tUTs  work,  and  the  evidence  tends  to  show 
that  plaintiff  realised  the  hazard  of  his  em* 
ployment,  for  both  he  and  his  father  told  the 
agent  of  the  company  vrtio  emi^yed  him  that 
he  had  never  had  wperlaue  in  mining  omI. 
On  the  day  (tf  Uie  Injury,  after  the  shot  waa 
fired,  the  crack  In  the  fac^  of  the  coal  ytin 
was  obvious  to  the  plaintiff  and  his  coem- 
ployfi,  and  an  attempt  was  made  to  pry  down 
the  coal  by  Inserting  an  iron  bar  in  the  cnudc 
BMdence  was  introduced  tending  to  show  that 
a  test  unknown  to  plaintiff  and  used  by  ope- 
rloDCed  miners  would  hare  disclosed  Uablllty 
and  danger  of  the  coal  falling;  It  is  cwtended 
that  this  test  was  not  resorted  to  by  reason 
of  plaintUTs  Inexperience.  It  Is  known  u 
the  "sounding  test,"  and  by  which,  as  the  evi- 
dence tends  to  show,  an  experloiced  miner 
by  tapping  the  coal  can  tell  from  the  sound 
whether  the  coal  is  firm  or  liable  to  faiL 
Plaintiff  was  not  instructed,  and  was  ignor- 
ant, of  Buch  test  Conceding  these  tacts  to 
be  true,  stlU  the  plaintiff  could  not  recover 
unless  the  fallnre  of  the  company  to  so  in- 
struct him  was  the  proximate  cause  of  his  In- 
jury. It  Is  said  in  26  Cya,  at  page  1170, 
that:  "Although  a  master  is  negligent  in 
not  giving  instructions  as  to  the  dangers  of 
bis  employment,  If  the  servant  receives  such 
Information  from  other  sources,  whether 
from  other  persons  or  from  his  own  observa- 
tion, and  Is  thereafter  Injured,  the  master  Is 
not  liable,  since  his  n^fUgawe  is  not  the 
proximate  cause  of  the  injury.  When,  how- 
ever, the  servant  has  knowledge  of  the  taetn, 
but  is  entirely  Ignorant  of  the  riito  lnv<dved, 
it  Is  the  duty  of  the  nwster  to  warn  hlm." 

[I]  There  is  nothing  In  the  evidence  tmd- 
Ing  to  show  that  had  the  sounding  test  been 
used  It  would  have  enabled  an  experienced 
miner  to  discover  mora  than  the  fact  that 
the  coal  had  been  loosened  by  the  blast  and 
the  crack  which  was  apparent  to  the  naked 
^e,  and  known  to  plaintiff  and  Rotolo,  his 
coemploye,  showed  that  ftict  The  bkx^  of 
coal  which  fell  was  variously  estimated  to 
be  from  600  to  2,600  pounds  in  welgbt  Uo- 
leas  supported,  it  would  he  dangoooa  for  siy 
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one  to  work  close  to  or  under  It  This  fact 
we  think  was  appreciated  by  tbe  plaintiff,  for 
he  testified  that  one  of  Uie  reasons  for  at- 
tempting to  pry  It  down  was  to  protect  him- 
self from  Its  foiling.  The  crack  was  large 
enough,  as  testified  to  by  him,  to  Insert  the 
tamping  bar  which  he  and  Botolo  used  In 
their  attempt  to  pry  down  the  coal,  and  Bo- 
tolo testified  that  the  crack  was  abont  three 
Inches  wide.  Such  a  crack  must,  we  think, 
be  deemed  to  hare  been  notice  that  the  block 
of  coal  had.  become  at  least  partially  detach- 
ed from  the  vein  and  Its  support  necessari- 
ly weakened.  It  Is  not  shown  that  the  Bounds 
Ing  test  would  have  disclosed  more  than  the 
existence  of  the  cra(^  to  an  experienced  min- 
er, nor  Is  It  shown  that  the  crack  would  have 
failed  to  indicate  danger  to  a  reasonably 
prudent  man  similarly  sitnated.  If  the  sonnd- 
Ing  test  bad  been  known  and  used,  and  would 
have  indicated  to  a  reasonably  prudent  man 
that  the  block  of  coal  was  partially  detach- 
ed flrom  the  Teln  and  its  support  weakened, 
knowledge  that  it  would  be  liable  to  fall 
would  be  imputed  to  plaintiff^  for  every  one 
is  8nH>o8ed.to  know  the  law  of  gravitation. 
In  Swanson  t.  Great  Northern  By.  Co.,  68 
Iflnn.  184,  70  N.  W.  078,  It  is  said  to  be  the 
universal  role  '*that  in  performing  the  duty 
of  his  place  a  servant  Is  bound  to  take  notice 
of  the  ordinary  operation  of  familiar  natural 
laws,  'and  to  govern  himself  according.  Fall- 
ing to  do  so,  he  takes  the  consequences.  He 
cannot  charge  such  conaequences  upon  the 
master,  when  he  can  see  that  which  Is  open 
and  apparent  to  a  person  of  ordinary  Intel- 
Ugenoe."  The  condition  was  obvious  and  dis- 
cernible by  the  plaintlfF.  He  was  not  in  a 
position  to  complain  that  he  was  not  Instruct- 
ed by  tile  company  how  to  detect  su^  condi- 
tton,  for  be  had  discovered  and  upon  his  own 
evidence  sought  to  protect  himself  from  the 
foiling  of  the  coal  In  the  attempt  to  pry  It 
down,  ^nie  danger  would  be  predicated  upon 
the  etrndltUm,  and  such  condition  as  here 
shown  was  obvious,  and  not  latent  26  Cye. 
U79,  118a  It  is  said  in  1  Labatt  on  Master 
and  Servant,  p^  631,  {  238,  as  follows:  "The 
juridical  consequences  of  constmctiTe  knowl- 
edge being  the  -same  as  those  of  actual  knowl- 
edge. It  follows  that  no  duty  to  tostmct  a 
servant  can  be  predicated  In  m  case  in  which 
the  Instruction  will  not  add  to  the  knowledge 
which,  under  the  drcnm^ancei^  Is  attributed 
to  him.  In  other  words,  the  master,  is  not 
required  to  point  odt  dangers  which  are  read- 
ily ascertainable  by  the  servant  himself  If 
he  makes  an  ordinary  careful  use  of  such 
knowledge,  experlmce,  and  judgment  as  he 
possesses.  The  failure  to  give  instruction, 
therefore,  la  not  culpable  where  the  servant 
might  by  the  exercise  of  ordinary  care  and 
attention,  have  known  of  the  danger,  or,  as 
the  rule  is  expressed,  where  he  had  all  the 
means  necessary  for  ascertaining  the  actual 
conditions,  and  there  was  no  concealed  dan- 
ger which  could  not  be  discovered."  It  would 


make  this  opinion  unneeeesarlly  long  to  dis- 
cuss at  length  the  cases  Illustrating  the  rule 
as  announced  By  that  learned  author  as  to 
what  danger  is  open,  obvious,  or  apparent  or 
idlalnly  visible  to  a  servant  who  Is  an  adult 
and  premuned  to  be  sound  physically  and 
mentally,  and  Is  chu^eable  with  knowledge 
of  the  dangnr.  As  satisfying  that  rule,  the 
following  hare  been  held  sufficient 
"Dangers  whldi  the  servant  can  at  a  glance 
observe  for  himself."  Simflu  v.  South  Caro- 
lina B.  Co.,  26  S.  0.  490,  2  S.  B.  486.  "Ele- 
ments of  the  danger  so  obvious  to  a  careful 
person  of  average  Intelligence  that  ordinary 
imidence  should  make  him  avoid  them  with- 
out warning."  Bjbjiau  v,  Woonsocket  Bub- 
ber  Co.,  164  Mass.  214,  41  N.  B.  265.  "Dan- 
ger so  simple  that  it  can  as  well  be  ascer- 
tained at  a  single  view  as  at  many."  Hath- 
away V.  Mich.  Cent  B.  Co.,  SI  Mich.  263,  16 
N.  W.  634,  47  Am.  Bep.  S69.  "Dangers  which 
the  servant  may  see  and  guard  agahist  as 
well  u  could  the  master  himseli;  if  present 
or  any  one  ^se  deputed  by  him."  Houston  & 
T.  G.  B.  Ca  T.  Strycharskl,  6  Tex.  GIy.  App. 
566,  26  B.  W.  253.  642.  "Dangers  obvious  to 
erea  a  casual  observer."  Flndlay  v.  Bussell 
Wheel  ft  Foundry  Co..  108  Mich.  286,  66  N. 
W.  60.  "Dangers  obvious  to  any  one  of  or- 
dinary capacity."  Connolly  v.  Eldredge.  160 
Mass.  666,  36  N.  EL  469.  We  refer  in  this 
way  to  only  a  few  of  the  cases  dted  by 
plaintiff  in  error  In  Its  brlet  In  Sfontgomery 
Coal  Co.  T.  Barrlnger,  218  111.  827,  76  N.  E. 
900,  the  court  refused  the  company's  request 
for  a  peremptory  Instruction  to  the  jury  to 
find  In  its  fovor,  and  the  Supreme  Court, 
speaking  of  assumed  risks,  say:  "The  theory 

*  *  *  Is  that  when  the  servant  had  full 
and  complete  knowledge  of  the  condition  of 

*  •  ♦  the  place  in  which  he  is  doing  work, 
and  no  special  knowledge  Is  required  on  his 
part  to  apprise  htm  of  the  danger  which  he 
incurs  while  •  •  •  working  In  such  place, 
he  will  be  presumed  to  have  assumed  the 
risk  of  being  Injured  •  •  •  while  work- 
ing in  such  place,  and  that  In  case  of  in- 
jury, the  master,  by  reason  of  such  assump- 
tion of  risk,  is  not  liable.  In  the  case  at  bar 
the  defect  was  obvious  and  open  to  the  ob- 
servation of  every  person  of  ordinary  Intel- 
ligence who  would  take  the  pains  to  observe 
the  conditions  which  the  appellant  knew  to 
exist  The  appellee  had  full  opportunity  for 
such  observation,  and,  to  the  language  of  the 
Wilson  Case  (Lake  Erie  A  Western  Ballroad 
Co.  V.  Wilson,  189  IlL  89.  59  N.  E.  573),  this 
was  'sufflclent  to  charge  him  with  knowledge* 
of  the  defect  and  Its  attendant  danger,  and 
be  was  therefore  barred,  by  reason  of  such 
knowledge,  from  a  recovery."  It  la  also  said 
to  26  Gyc,  at  page  1170.  that:  "Although  a 
master  Is  negligent  In  not  giving  his  servant 
instructions  as  to  the  dangers  of  his  employ- 
ment if  the  servant  receives  such  informa- 
tion from  other  sources,  whether  from  other 
persons  or  from  his  own  observation,  and  la 
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thereafter  Injured,  the  master  la  not  liable, 
since  his  negligence  Is  not  the  proximate 
cause  of  the  Injury." 

The  danger  being  obvious,  the  question  re- 
curs, What  would  a  reasonably  prudent  man 
similarly  situated  bare  or  ought  to  have  done 
under  like  circumstances?  Not  alone  what 
plaintiff  did,  but  "whether  he  acted  as  a  rea- 
sonably prudent  man  would  or  ought  to  have 
acted  when  similarly  situated.  It  la  here 
urged  that,  although  the  danger  was  obvious, 
the  question  of  whether  the  plaintiff  appre- 
ciated the  danger  was  one  which  ought  to 
have  been,  as  it  was,  submitted  to  the  Jury. 
It  may  be  conceded  that  the  question  as  to 
whether  the  danger  la  obvious  is  ordinarily 
one  for  the  Jury,  but,  In  the  absence  of  a 
sbowlng,  a  presumption  obtains  In  tbls  class ' 
of  cas^  tbat  the  servant  Is  possessed  of  a 
sound  mind  and  body.  It  was  not  pleaded, 
nor  is  there  any  showing  or  attempted  proof, 
that  plaintiff  was  an  exception  to  the  rule  In 
this  respect  other  than  by  Inference  by  rea- 
son of  want  of  instruction  as  to  how  to  avoid 
the  danger.  He  was  an  adult  23  years  of 
age.  In  MakI  v.  Union  Pacific  Coal  Co.,  187 
Fed.  389,  109  C.  C.  A.  221,  an  order  of  the 
United  States  Circuit  Court  of  this  state  dis- 
missing the  case  on  the  ground  that  the  plain- 
tiff In  the  opening  statement  of  his  counsel 
to  the  Jury  failed  to  state  facts  expected  to 
be  proven  which  taken  together  would  be 
sufficient  upon  which  to  predicate  a  recovery, 
the  court  say:  "Finally,  attention  Is  called 
to  the  rule  that  a  recovery  may  sometimes 
be  had  where  the  risk  Is  obvious,  but  the 
danger  la  not  fully  appreciated  by  the  party 
injured;  and  counsel  argue  the  question 
whether  or  not  the  decedent  appreciated  the 
danger  should  have  been  submitted  to  the 
Jury.  But  the  decedent  was  a  man  presimi- 
nHly  possessing  the  ordinary  faculties  of  an 
adult  who  has  a  sound  mind  and  body.  It 
is  true  that  he  was  a  Flnlander;  but  the 
statement  of  his  counsel  contained  no  in- 
timation that  he  could  not  see  these  engaging 
wheels,  or  could  not  understand  or  know  that 
they  would  crush  a  human  being  drawn  be- 
tween them,  that  a  person  upon  the  revolv- 
ing horizontal  wheel  might  be  caught  between 
them,  and  that  the  clothes  of  one  caught  be- 
tween the  engaging  cogs  would  draw  lilm  be- 
tween the  wheels;  and,  In  the  absence  of  any 
claim  or  declaration  that  he  had  not  the  ordi- 
nary Intelligence,  ability,  and  prudence  of 
men  In  like  situations,  he  must  be  presumed 
to  have  been  a  Flnlander  of  ordinary  pru- 
dence and  intelligence.  And  one  cannot  be 
beard  to  say  that  be  did  not  know  or  appre- 
ciate a  danger,  whose  knowledge  and  appre- 
ciation were  so  unavoidable  that  a  person  of 
bis  prudence  and  Intelligence  could  not  have 
Waited  to  perceive  and  appreciate  It" 

The  plaintiff  is  presumed  to  have  known 
:the  law  of  gravitation — that  the  coal  would 
[fall  of  its  own  weight  if  its  support  was 
.removed,  and  that,  If  it  fell  on  him,  It  would 
cause  iujury.    Swansea  t.  Great  Northern 


Ry.  Co.,  supra;  Walsh  t.  Railway  Co.,  27 
Minn.  367,  8  N.  W.  145;  Olson  v.  McMullen, 
34  Minn.  »4,  24  N.  W.  318;  Pederson  v.  City 
of  Rushford,  41  Minn.  2S9,  42  N.  W.  1003; 
Quick  y.  Iron  Co.,  47  Minn.  361,  00  N.  W. 
244.  In  Thttrman  v.  Pittsburg  &  M.  Copper 
Co.,  41  Mont  141,  155,  108  Pac.  5S8,  591,  the 
Supreme  Court  of  Montana  say:  "While  un- 
der the  general  rule  it  is  the  dnt^  of  the  ma» 
ter  to  use  ordinary  care  to  furnish  a  reason- 
ably safe  place  to  work,  and,  while  this  duty 
cannot  be  delegated.  In  mining  one  of  the 
necessary  incidents  of  the  employment  of 
the  servant  Is  the  making  of  the  place  in 
which  he  works;  and  any  danger  arising 
from  the  work  as  it  progresses,  caused  by 
changing  conditions,  or  the  making  of  dan- 
gerous places  safe,  Is  assumed  by  the  em- 
ployfi."  In  the  case  here  there  Is  no  ques- 
tion that  the  room  in  which  plaintiff  was  put 
to  work  was  safe  at  the  time  he  went  to 
work.  The  conditions  changed  as  the  work 
of  himself  and  Rotolo  progressed,  and  such 
conditions  so  changed  as  a  necessary  inci- 
dent of  their  work.  The  plaintiff  and  his  co- 
employfi  tried  to  pry  down  the  coal  by  in- 
serting the  Iron  bar  In  the  crack.  Prudence 
dictated  to  tbem  the  necessity  of  so  doing 
Just  as  any  reasonably  prudent  man  would 
have  done  under  like  circumstances  In  order 
to  avoid  the  danger  of  falliug  coaL  ,  True, 
plaintiff  testified  that  he  did  not  appreciate 
the  danger  of  falling  coaL  His  testimony 
must  be  considered  in  the  light  of  his  con- 
duct and  other  evidence  given  by  him  as  to 
what  occurred  at  tbe  time.  His  attempt  to 
pry  down  tbe  coal  must  have  been  for  some 
reason.  Of  course,  It  was  primarily  for 
the  purpose  of  loading  It,  and  in  doing  so  It 
was  also  necessary  to  get  It  down  safely 
and  without  Injury  to  any  one.  He  testified 
that  the  attempt  to  pry  down  tbe  coal  was 
for  two  purposes:  (1)  To  get  the  coal  down 
so  as  to  load  it,  and  (2)  to  avoid  tbe  danger 
of  its  falling,  and  further  testified  that  It 
was  a  part  of  their  duty  after  firing  a  shot 
to  clean  up,  remove  loose  pieces  of  coal,  and 
smooth  off  the  face  of  the  vein.  The  burden 
was  upon  the  plaintiff  to  show  that  he  did 
not  appreciate  the  danger  from  the  coal  fall- 
ing. His  own  evidence  to  the  effect  that  he 
attempted  to  pry  It  down  for  the  purpose  of 
avoiding  danger  from  its  falling  showed,  we 
think,  that  be  did  so  appreciate  the  dan- 
ger, and  concluded  lilm  upon  that  qnestlou. 
or  at  least  would  not  support  a  finding  that 
he  did  not  appreciate  the  danger,  otherwise 
it  would  be  necessary  for  the  Jury  to  disre- 
gard bis  evidence. 

Defendant  contends,  and  Its  theory  Is,  that 
upon  the  allegations  of  the  petition  and  the 
evidence  it  was  an  assumed  risk  on  the  part 
of  the  plaintiff.  Such  risk  Is  not  assumed  by 
a  servant  when  tbe  latter  la  inexperienced, 
and  his  employer,  knowing  that  fact,  has 
failed  to  warn  and  Instruct  him  of  tbe  dan- 
ger from  latent  defects  In  tbe  place  of  the 
employment,  and  tbe  method  of  detecting  and 
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avoiding  the  Bame,  and  such  failure  la  the 
proximate  cause  of  Injury  to  such  serrant 
Such  Is  the  established  rule.  The  Issue  of 
n^llgence  here  tendered  cast  the  burden  up- 
on the  plaintiff  to  prove  that  he  was  not  only 
Inexperienced,  unlnstructed,  and  not  warned 
under  such  jclrcumstances  as  to  constitute 
negligence  on  the  part  of  his  employer,  but 
that  such  negligence  was  also  the  proximate 
cause  of  his  Injury.  If  It  was  not  the  prox- 
imate cause  of  his  Injury,  then  the  failure 
to  warn  and  Instruct  the  servant  was  not  ac- 
tionable negligence,  and,  as  already  stated, 
we  think  the  plaintiff  failed  to  prove  that 
the  company's  negligence,  if  any,  was  the 
proximate  cause  of  bis  injury.  We  deem  It 
unnecessary  to  discuss  at  length  the  suffi- 
ciency of  the  petition,  for,  If  it  be  sufficient 
as  stating  a  cause  of  action,  the  failure  In 
the  proof  as  already  indicated  would  be 
fatal  to  the  Judgment. 

Other  specific  assignments  of  error  are 
presented,  but,  in  view  of  what  we  have  al- 
ready said,  we  consider  It  unnecessary  to 
discuss  them  other  than  to  say  that  we  have 
examined  and  considered  the  alleged  errors 
in  refusing  to  Instruct  the  Jury  as  requested 
by  defendant  and  in  giving  instructions  over 
defendant's  objection,  and  find  as  to  them 
no  prejudicial  error,  and  but  for  the  failure 
nf  proof  as  indicated  the  instructions  would 
have  fairly  presented  the  case  to  the  Jury. 
For  such  failure  of  proof,  the  defendant  was 
entitled  to  the  peremptory  instructions  re- 
quested by  It  for  a  finding  In  its  favor,  and 
the  court  erred  In  overruling  its  motion  for 
a  new  trial  upon  that  ground.  The  Judgment 
will  be  reversed,  and  the  case  remanded  for 
further  proceedings  in  the  lower  court 

Beversed  and  remanded. 

FOTT^B  and  BEARD,  JJ^  concur. 


GRUBB  V.  I^SHUS. 
(Supreme  Court  of  Utah.    Jan.  20,  1913.) 

1.  Chattix  Hortoagxs  a  138*)— AOIBIKB'B 
Lien— Pbiobity. 

Comp.  Laws  1907,  S  1401,  provides  that 
any  livery  etable  keeper  to  whom  a  horse  shall 
be  iotrusted  for  feeding  shall  have  a  lien  thereon 
for  the  amount  due  therefor,  and  ehali  be  au- 
thorized to  retain  postession  until  the  amoant  is 
paid.  Meld,  that  rach  lien  is  not  prior  la  right 
to  a  prior  recorded,  valid  chattel  mortgage  on 
the  animal. 

[S3d.  Note.— For  other  eases,  see  Chattel  Mort- 
|^e«^  Cent  Dig.  SS  228-236;   Dee.  Dig.  { 

2.  Chattxi.  Mobtoaobs  ($  97*)— Vauoitt— 
TaBM  —  BBNBWAL- Affidavit  ano  Statb- 
MEKT— Piling— Failube  to  B^lz  —  Effeot. 

Comp.  Laws  1907,  6  155,  provides  that  a 
chattel  mortgage,  daly  Died,  shall  be  void  as 
against  crediton,  and  the  mortgagee  or  Bubse- 
quent  purchasers  or  mortg&Kees  in  good  faith, 
after  a  year  from  filing  thereof,  unless  wftb- 
In  80  days  after  the  expiration  of  the  year  the 
mortgagee,  his  agent  or  attorney,  shall  file  an 
affidavit  and  statement  containing  specific  facts 


with  reference  to  the  debt  etc.;  and  section 
166  declares  that  U  the  affidavit  Is  made  and 
filed  before  any  purchase  of  the  property  shall 
be  made  or  other  mortgage  or  lien  thereon  it 
shall  be  valid  to  continue  tbe  mortgage  in  effect 
as  if  the  same  bad  been  made  and  oled  within 
the  period  prescribed.  H0U,  that  the  affidavit 
and  statement  required  by  section  155  may  be 
filed  at  any  time  subsequent  to  tbe  expiration 
of  the  30  days,  provided  they  are  filed  before 
any  rights  have  attached  to  the  mortgafe-ed  prop- 
er^; time  not  being  of  the  essence  of  the  right, 
except  where  rights  exist  or  are  acquired  on  the 
mortgaged  property  before  the  30-day  period 
has  expired. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gagee, Cent  Dig.  $  177;  Dec.  Dig.  §  97.*] 

8.  CHATTEI.  MOBTQAGKa  (S  158*)— FltlHO— Be- 

NEWAii— Necessity. 

Where  a  chattel  mortgage  on  a  stallion  was 
duly  filed,  and  before  the  expiration  of  a  year 
and  80  days  after  such  filing  the  mortgagee  took 
possession  to  foreclose  his  mortgage,  pinintiff 
was  not  required  thereafter  to  file  an  affidavit 
and  statement  required  by  Comp.  Lews  1907,  fi| 
155  and  156,  In  order  to  keep  tbe  mortgage  in 
force  after  the  expiration  of  a  year  find  'SO  days, 
In  order  to  render  the  mortgage  enforceable  as 
a  prior  lien  on  the  horse  to  that  of  a  livery 
stable  keeper  for  board  of  tbe  horse,  Bubaeqnent 
to  the  recording  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Cliattel  Mort- 
gajesj  Cent  Dig.  SS  265,  271;    Dec.  Dig.  { 

Appeal  from  District  Court,  Weber  County; 
J.  A  Howell,  Judge. 

Action  by  C.  J.  Crubb  against  George  W. 
Lashus.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

J.  N.  Kimball  and  S.  T.  Gorn.  both  of 
Ogden,  for  appellant  Stephens,  Smith  ft 
Porter,  of  Salt  lAke  dty,  for  respondent. 

FBICK,  J.  This  was  an  action  In  dalm 
and  delivery  to  recover  inssession  of  a  stal- 
Uon  of  tbe  alleged  value  of  $540,  which,  It 
la  alleged,  was  unlawfully  detained  from  re- 
q>ondent  by  appellant  after  demand  therefor 
had  been  duly  made  upon  Vxe  latter. 

The  respondent's  right  to  possession  Is 
based  apon  a  chattel  mortgage,  wblcb  he  al- 
leged was  executed,  delivered,  filed,  and  re- 
corded as  provided  by  the  statutes  of  this 
state.'  The  appellant  denied  respondent's 
right  to  possession  and  set  ap  a  counterclaim, 
In  which  he  claimed  the  right  to  the  posses- 
sion of  said  stalUont  by  reason  of  an  agister's 
lien,  which  he  alleged  was  in  full  force,  for' 
feedli^  and  caring  for  said  stallion  at  the  re- 
quest of  the  owners  thereof,  and  which  he 
claimed  was  a  prior  and  superior  Hen  upon 
said  stallion.  Respondent  denied  the  allega- 
tions contained  In  the  counterclaim  In  his 
reply,  and  again  alleged  that  his  mortgage 
Hen  was  prior  In  time  and  prior  In  right. 

The  controUlng  facts,  whldi  are  practically 
undisputed,  are,  in  substance,  as  follows: 
On  the  20th  day  of  February,  1911,  respond- 
ent was  the  owner  and  in  possession  of  tbe 
stallion  In  question;  that  on  that  day  he 
sold  the  same  to  W.  H.  and  Bhoda  Hayes, 
who,  to  secure  the  purchase  price  thereof,  on 
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said  executed  and  delivered  to  respond- 
ent their  two  promissory  notes,  one  for  $200, 
payable  to  the  order  of  respondent  on  the 
Ist  day  of  August,  1911,  una  the  other  for 
$300,  payable  to  respondent  or  order  on  the 
15th  day  of  October,  1911.  both  notes  bearing 
Interest  at  the  rate  of  8  per  cent.,  and  pay- 
able at  a  particular  bank  In  Ogden,  Utah ; 
that  to  secure  the  iwyment  of  said  notes  said 
purchasers  also  executed  and  delivered  to 
respondent  a  chattel  mortgage,  whereby  they 
mortgaged  said  atalUcm  to  him;  that  said 
mortgage  was  executed  and  filed  in  the  re- 
corder's o£Bce  and  recorded  on  the  27th  day 
of  February,  1911,  in  Weber  county,  Utah, 
as  provided  by  law;  that  the  appellant,  at  all 
the  times  aforesaid,  was,  and  thereafter  con- 
tinued to  be,  enga^  In  the  livery  and  feed 
business  in  Ogden,  Utah;  that  on  the  20th 
day  of  April,  1911,  the  purchasers  of  said 
stallion  delivered  tlie  same  to  appellant  to  be 
kept,  fed,  and  cared  for  by  him,  and  then 
promised  to  pay  him  for  keeping,  feeding, 
and  caring  for  said  stallion  at  the  rate  of 
$20  per  month ;  that  pnrsnant  to  said  prom- 
ise appellant  did  keep,  feed,  and  care  for 
said  stallion  from  the  20th  day  of  April,  1911. 
to  and  including  the  16th  day  of  March,  1912, 
and  that  there  waa  a  balance  due  and  owing 
to  appellant  for  iteeidng,  feeding,  and  caring 
ft)r  said  stallion  from  said  purchaaers  amount- 
ing to  the  sum  of  $176.77;  that  said  stallion 
waa  placed  In  the  custody  of  awellant,  and 
he  kept,  fed,  and  cared  for  the  same  during 
all  ot  said  time  "without  tlie  knowledge,  an- 
tfaorlty  or  consent  of  the  plalntlff,"  respon^t 
eat  here;  that  no  part  of  the  notes,  as  afore- 
said, was  paid  to  respondent,  and  on  Uie 
16th  day  of  Uarch,  1912,  he  demanded  poa- 
sesslon  of  said  stallion  by  virtne  of  the  chat- 
tel mortgage,  aforesaid,  which  was  refused, 
hereupon  respondent,  on  the  16th  day  of 
March,  1912,  commenced  this  action  and  ob- 
tained possession  of  said  stallion  and  adver- 
tised the  same  for  sale  under  said  mortgage, 
as  provided  by  our  statute,  and  on  the  6th 
day  of  April,  1912,  duly  sold  the  same  to 
himself  for  the  sum  of  $250,  being  the  high- 
est bidder  therefAr;  that  the  amount  due  on 
said  notes  at  the  time  of  said  sale  amounted 
to  $543.  The  court  also  found  that  appellant 
had  an  agister's  lien  on  said  stallion  for  the 
amount  aforesaid  for  keepli^  feeding,  and 
caring  for  the  same.  As  conclusions  of  law 
the  court  found  that  respondent,  at  the  com- 
mencement of  this  action,  had  a  special  own- 
ership In  said  stallion  by  virtue  of  said  chat- 
tel mortgage,  end  that  he  had  a  Hen  on  said 
stallion,  and  that  his  lien  and  right  to  the 
possession  thereof  was  superior  to  the  lien 
and  right  of  appellant.  The  court  entered 
Judgment  accordingly.  Appellant  brings  the 
case  to  this  court  by  appeal,  and  Insists  that 
the  district  court  erred  In  adjudging  his  agist- 
er's lien  to  be  Inferior  to  the  mortgage  Hen 
of  respondent,  for  the  reasons  (1)  that  under 
our  statute  creating  an  agister's  llm  ajv^ 


lanfs  Uen  was  superior  to  the  mortgage  lien ; 
and  (2)  that  under  our  statute  the  chattel 
mortgage  in  question,  as  against  appellant's 
claim,  for  the  reasons  hereinafter  stated, 
was  invalid,  and  hence  respondent  had  no 
lien  upon  nor  right  to  the  possession  of  the 
stallion  when  he  commenced  this  action. 

[1]  In  order  to  determine  the  first  prop- 
osition. It  becomes  necessary  to  construe 
Comp.  Laws  1907,  S  1401,  under  the  provi- 
sions of  which  appellant  claims  his  lien. 
That  section  reads  as  follows:  "Any  ranch- 
man, farm^,  agister,  or  herder  of  cattle,  tav- 
ern keeper,  or  Uvery  stable  keeper,  to  whom 
any  horses,  mules,  cattle,  sheep,  or  asses 
shall  be  Intrusted  for  the  purpose  of  feeding, 
herding,  imsturlng,  or  ranching,  shall  have  a 
lien  upon  such  animals  for  the  amount  that 
may  be  doe  him  for  such  feeding  herding, 
pasturing  or  ranching,  and  shall  be  anthor- 
Ized  to  retain  p(»ses8ion  of  such  on- 
til  the  said  amount  ta  paid.** 

It  will  be  observed  that  the  statute  does 
not,  in  express  terms,  fix  or  determine  the 
effect  of  the  aglstefs  lien  with  respect  to 
other  existing  liens  upon  the  same  property. 
Appellant  concedes  that  lespondoit's  mort- 
gase  waa  duly  and  ^perly  executed,  filed, 
and  recorded  according  to  law  before  the 
stallion  was  ddlvered  to  him  for  the  pur- 
poses before  stated.  Undw  oar  diattel  mort- 
gage statute^  Oamtore,  respcmdeufs  Uen  was 
I«lor  In  tlmeu  Tlie  (luesUfHi,  ttierefore^  la. 
Was  ft  also  prior  in  rifiht?  The  question  in 
its  iffesmt  form  is  novel  in  this  stat&  Many 
courts  of  the  Union,  within  the  last  25  years, 
have,  however,  passed  upon  similar  statutes, 
and  with  very  few  exceptions  (which  will  be 
noted  hereafter)  they  have  held  that  the 
agister's  Uen  created  b7*the  statute  is  in- 
ferior to  the  mortgage  lien,  provided  the 
mortgage  was  executed,  delivered,  and  filed 
or  recorded,  as  reanired  by  the  chattel  nuwt- 
gage  Btatnte  before  the  agister's  Uen  attach- 
ed. Tlie  following  cases  are  directly  In  point: 
Wright  T.  Sherman,  8  S.  D.  290,  52  N.  W. 
1093,  IT  I*  R,  A.  792;  Hancfa  T.  Ripley,  127 
Ind.  151,  26  N.  E.  70, 11  Ll  B.  A.  61;  Sargent 
T.  Usher,  65  N.  H.  287,  20  Am.  Bep.  208; 
SulUvan  t.  CUfton.  55  N.  J.  Law.  324.  26  AU. 
064,  20  U  B.  A.  719,  39  Am.  St  Bep.  602; 
McGhee  r.  Edwards,  87  Tenn.  606,  11  S.  W. 
816.  S  Ll  B.  A.  654;  Ingalls  v.  Vance,  61  Vt 
582,  18  Aa  452;  Howes  v.  Newcomb.  146 
Mass.  76,  15  N.  E.  123;  Cha^nan  v.  Bank, 
98  Ala.  528,  13  South.  764.  22  Ll  B.  A.  78; 
Erlckson  v.  Lampl,  150  Mich.  92.  113  N.  W. 
778, 121  Am.  St  Rep.  607;  Blackford  t.  Ryan 
(Tex.  Civ.  App.)  61  S-  W.  161;  Cable  v.  Duke, 
132  Mo.  App.  334,  111  S.  W.  900;  National 
Bank  of  Commerce  v.  Jones,  18  Okl.  555,  91 
Pac.  191, 12  L.  R.  A.  (N.  S.)  310,  U  Ann.  Cas. 
1041,  note  1043-4. 

In  the  first  case  dted  the  statute  was  In 
terms  precisely  like  ours,  and  in  aU  the 
othet  cases  the  statute  was  in  l^al  effect 
the  samsb  See,  also.  Jonas  on  Oiattai  Mort- 
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gages  flJth  EO.)  II  472.  474,  where  the  cases 
are  collated. 

Willie  sometimes  other  cases  are  referred 
to,as  BUBtalnlng  a  mle  contrary  to  ttie  one 
laid  down  in  the  foregoing  cases,  yet  we  have 
been  able  to  find  only  two  cases  that  really 
hold  to  the  contrary,  namely.  Case  t.  Allen, 
21  Kan.  217,  30  Am.  Rep.  425.  and  Smith  t. 
Stevens,  86  lOnn.  80S.  81  N.  W.  6S.  The 
latter  ease  Is,  however,  based  upon  the  fact 
that  the  Minnwota  statnte  Is  to  the  ^ect 
that  If  imy  one  having  lawfnl  possession  of 
ai^  live  stock  places  It  In  diaq»  of  another, 
for  the  purpose  of  feeding  and  caring  tar  It, 
a  lien  Is  created  In  ftvor  at  the  latter.  It 
la  aecordln^y  held  that  the  possession  of 
the  mor^gor,  so  long  as  it  is  lawful,  is  snf- 
fldent  to  authorise  him  to  make  arrange- 
ments tar  feeding  and  caring  f&r  the  live 
stock  which  Is  teft  in  his  possession  by  de 
mortgage^  and  that  under  the  terms  of  the 
statnte  the  latter  is  bound  hy  ai^  reasonable 
arrai^emeiit  that  Is  made  for  the  feeding 
and  caring  of  the  live  stock,  and  that  the 
mortgagee's  lien  Is  subordinate  to  that  of  the 
person  who  fed  and  cared  for  the  same. 
That  owe  Is  therefore  based  upon  the  pecnl- 
iar  provisions  of  a  local  statute.  The  only 
case  that  Is  based  square  upon  the  inherent 
equities,  and  In  which  it  Is  directly  held  that 
such  equities  are  in  favor  of  the  agistor,  Is 
(^86  T.  Allen,  supra.  In  many  of  the  cases 
to  whif^  we  have  referred  Cue  v.  Allen  Is 
discussed,  and  the  courts  are  practically  unan- 
imous in  disapproving  the  views  therein  ex- 
pressed. It  should  not  be  overlooked  that  the 
chattel  mortgage,  if  the  statutory  conditions 
with  respect  to  the  execatlon  and  delivery,  fil- 
ing, or  recording  of  the  mortgage  are  complied 
with,  gives  the  mortgagee  a  lien  upon  the 
mortgaged  iwoperty,  although  the  mortgagor 
retains  possession  thereol  This  lien,  if  first 
In  time.  Is  generally  hdd  by  the  courts  also 
to  be  first  in  right  Such  a  Uen,  therefore, 
should  not  be  displaced  without  the  consent 
of  the  party  in  whose  favor  it  exists,  unless 
there  Is  some  positive  statute  which  In  terms 
declares  the  Hen  subordinate  to  another  one. 
If  such  a  statute  exists,  the  mortgagee  can 
always  protect  his  Interests  in  the  mortgaged 
property  by  seeing  to  It  that  It  Is  being  fed 
and  cared  for.  Ah  the  statute  now  stands, 
he  has  no  such  notice-  The  agister,  on  the 
other  hand,  always  has  ample  opportunity  to 
protect  himself.  He  Is  not  bound  to  take 
care  of  and  feed  any  one's  live  stock.  Where 
It  Is  sought,  however,  to  make  arrangements 
for  feeding  and  caring  for  another's  live 
stock,  the  agister.  In  this  day  of  easy  and 
rapid  communication,  may  always  ascertain 
within  a  short  period  of  time  whether  a 
mortgage  is  on  file  or  recorded,  which  Is  a 
lien  on  the  live  stock  in  question.  If  none  Is 
filed  or  recorded,  his  lien  is  first;  and  If 
there  Is  one  filed  or  recorded  it  will  disclose 
upon  its  face  Just  who  is  the  mortgagee  and 
what  his  claim  amounts  tob  The  agister  may 


therefore  refuse  to  feed  or  care  for  any  live 
stock,  unless  he  Is  protected.  Under  such  dr- 
camstances  courts  should  not,  by  a  strained 
construction,  seek  to  protect  his  Interests, 
when  he  himself  has  neglected  to  make  any 
effort  to  do  BO.  We  are  of  the  opinion  that 
appellant's  lien  la  inferior  to  the  mortgage 
lien  of  respondent  The  district  court  com- 
mitted no  error,  ther^re,  In  Its  conclusions 
of  law  upon  that  point. 

[2]  Proceeding  now  to  a  considraatlni  or 
the  second  proposition,  namely:  Was  re- 
Bpondoit^B  mortgage  in  force  and  ^ect, 
when  this  action  was  commenced,  as  against 
appellanTs  ai^ster's  lien7  We  think  it  was. 
Compk  Laws  190T.  I  16S.  is  as  foUows: 
**Every  mortgage  so  filed  shall  be  void  as 
against  the  creditors  of  the  person  making 
the  same,  or  against  subsequent  purchasers 
or  mortg^^ees  In  good  faith,  after  the  oc- 
ptration  of  <Hie  year  after  the  filing  there- 
of; unless  within  thirty  days  atter  the  oc- 
plratlott  of  the  term  of  one  year  from  such 
flUng,  and  within  thirty  days  after  the  ex- 
piration of  eadi  year  thereafter,  the  mort- 
gagee, his  agent  or  attorn^,  shall  make  an 
affidavit  exhibiting  the  Interest  of  the  morb- 
gagee  in  the  property  at  the  time  last  afore- 
said, daimed  by  virtue  of  audi  mortgage, 
and  If  swflk  mortgage  is  to  secure  the  pay- 
ment of  mon^.  the  amount  yvt  due  and  un- 
paid, and  shall  file  the  same  with  the  coun- 
(7  recordor.  to  be  attached  to  the  instrument 
or  copy  on  file  to  which  it  relates ;  provided, 
that  no  mortgage  of  perstmal  propw^  shall 
be  valid  as  against  creditOTS  of  the  mortga- 
gor or  subsequent  purchasers  or  mortgagees 
In  good  faith,  after  the  expbation  of  five 
years  from  the  date  of  the  original  filing." 

Section  166  reads  aa  follows:  "If  such  afr 
fidavlt  be  made  and  filed  before  any  pur- 
chase of  such  mortgaged  property  shall  be 
made,  or  other'  mortgage  deposited,  or  Uen 
obtained  thereon,  In  good  faith.  It  shall  be 
as  valid  to  continue  In  effect  such  mortgage 
as  if  the  same  had  been  made  and  filed  with- 
in the  period  above  provided." 

From  the  provlslous  contained  in  the  fore- 
going sections,  it  Is  apparent  that  a  chattel 
mortgage  In  this  state  continues  in  full  force 
and  effect  for  a  period  of  30  days  after  the 
expiration  of  one  year  from  the  time  It  was 
filed  in  the  county  recorder's  office;  and  if 
the  affidavit  and  statement  required  by  the 
statute  are  filed  within  the  SO  days  mention- 
ed therein,  then  the  mortgage  continues  In 
full  force  another  year,  and  so  on  until  5 
years  have  elapsed.  From  the  provisions 
contained  In  section  166,  it  Is  also  apparent 
that  the  affidavit  and  statement  required  by 
section  155  may  be  filed  any  time  subsequent 
to  the  30  days,  provided  they  are  filed  be- 
fore any  rights  have  attached  to  the  mort- 
gaged property.  Time  Is  therefore  not  of  the 
essence,  except  where  rights  exist  or  are  ac- 
quired against  the  mortgaged  property  be- 
fore Uie  so-day  period  has  opirvd. 
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[3]  In  the  case  at  bar  the  afQdavlt  and 
statement  required  by  the  statute  were  not 
filed  at  any  time,  and  for  that  reason  appel- 
lant contends  the  mortgage  ceased  to  be  of 
any  force,  as  against  bis  agister's  lien,  after 
the  expiration  of  the  year.  The  undisputed 
facts  are  that  respondent's  mor^ge  was  du- 
ly filed  on  the  27th  day  of  February,  1911. 
One  year  expired  on  the  same  day  In  1912, 
and  the  30-day  period  within  which  the  stat- 
utory affidavit  and  statement  had  to  be  filed 
to  keep  the  mortgage  allre,  as  against  exist- 
ing claims,  under  the  statute,  expired  on  the 
28th  day  of  March,  1912.  The  respondent, 
however,  took  possession  of  the  mortgaged 
property  to  foreclose  his  mortgage  on  the 
18th  day  of  Mardi,  1912,  or  12  days  before 
the  mortgage  ceased  to  be  In  full  force  and 
effect  as  against  existing  claims.  Appel- 
lant, bowerer,  Insists  that,  unless  the  affl^ 
davit  and  statement  were  filed  within  the 
30-day  period,  the  mortgage  ceased  to  be  ef- 
fective aa  against  his  lien,  upon  the  expira- 
tion of  1  year  after  It  was  first  filed.  The 
statute  does  not  so  state  in  terms;  nor  Is 
the  language  used  therein  subject  to  such  an 
Interpretation.  Under  the  language  of  the 
statute  the  mortgage  Is  clearly  in  full  force 
and  effect,  as  against  all  existing  claims,  for 
one  year,  and  for  30  days  In  addition  there- 
to, and  as  against  after-acquired  claims,  up 
to  the  time  such  claims  accrue,  provided  the 
affidavit  and  statem^t  are  in  fact  filed  at 
any  time  before  such  claims  have  accrued. 
On  the  16th  day  of  March,  1012,  when  re- 
spondent took  possession  of  the  stallion  un- 
der the  writ  of  replevin,  the  mortgage  In 
qvesUon  was  still  Id  full  force  and  effect, 
and  we  can  see  no  reason  wtay  be  should 
tiifflreafter  have  filed  any  affidavit  and  state* 
mont   Such  is  the  effect  of  ibe  decisions. 

In  tMBslDg  upon  this  point  the  Suprme 
Ooort  of  North  Dakota,  in  National  Bank  r. 
Oium,  8  N.  D.  at  page  212,  64  N.  W.  at  page 
1040,  44  Am.  8t  Rep.  S33,  says:  "FUlng  Is 
a  snbstitnte  for  possessioiL  *  *  *  If  pos- 
session Is  taken  by  the  mortgagee  before 
the  period  arrives  at  which  the  mortgage  la 
required  to  be  renewed,  ttiere  is  no  reason 
why  the  failure  to  renew  it  shmld  affect  Its 
TBlidlty."  In  that  case,  as  in  tbe  case  at 
bar,  no  r^ewal  affidavit  was  fited  by  the 
mortgagee,  but  he,  like  respondent  bad  taken 
possession  before  the  time  within  which  the 
affidavit  diould  be  filed  bad  expired;  and 
the  court  accordingly  held  that  tbe  fiailure 
to  file  the  affidavit  under  such  circumstances 
did  not  affect  the  validity  of  tbe  mortgage, 
nor  affect  the  mortgagee's  tight  to  enforce 
the  sama  This  seems  to  us  to  be  both  good 
law  and  good  sensel  Why  file  an  affidavit 
if  it  is  not  desired  to  renew  the  mortgage 
and  keep  It  In  force  b^ond  the  period  that 
it  is  In  full  force  and  effect  by  reason  of  the 
first  filing?  Frank  t.  Piayter,  73  Mo.  672, 
and  Dayton  v.  Sarlngs  Bank.  23  Kan.  421. 


are  directly  In  point;  the  mly  difference 
between  those  two  cases  and  the  one  at  bar 
being  that  the  renewal  affidavit  and  state* 
meat  were  required  to  be  filed  30  days  before 
the  year  expired,  while  under  our  statute, 
as  we  have  seen,  this  was  required  to  be 
done  within  30  days  after  the  year  had  ac- 
tually expired.  The  mortgages  in  the  cases 
referred  to,  as  in  the  case  at  bar,  were  how* 
ever,  hi  full  force  and  effect  when  the  mort- 
gagee took  possession  of  the  mortgaged  prop- 
erty; and  hence  there  is  no  dlfferrace  be- 
tween those  cases  and  this  <me  In  that  re- 
gard. Tbe  case  of  Dayton  v.  Savings  Bank, 
supra,  is  referred  to  and  approved  upon  this 
point  by  tbe  same  court  in  a  later  case. 
Swiggett  V.  Dodson,  38  Kan.  707,  17  Pac 
594.  We  have  been  referred  to  no  case,  and 
have  found  none,  where,  under  a  statute  like 
or  similar  to  ours  the  courts  have  arrived  at 
a  contrary  conclusion.  The  district ,  court 
therefore  also  determined  tbe  second  im^nsi- 
tlon  in  accordance  with  the  law. 

In  view  of  tbe  conclusions  reatdied,  we 
need  not  pass  upon  the  further  question  In- 
sisted upon  by  respondent,  namely,  that  in 
no  event  does  aK>ellant  come  within  the 
class  mentioned  in  our  statute  which  may  as- 
sail the  validity  of  his  mortgage ;  and  hence 
bis  mortgage,  as  against  appellant's  claim, 
is  valid  at  all  events.  We  express  no  opin- 
ion upon  that  question. 

For  the  reasons  stated,  tbe  judgmoit  1> 
affirmed,  with  costs  to  respondent. 

McCXA&TY,  a  and  8TRAUP.  J,  eoo' 
cor. 


BALL  T.  DANTON. 
(Supreme  Ooert  of  Oregon.    Feb.  U,  lOia) 

1.  FRAUDULENTCONVETUOBS  (|115*)— PHEF- 

KEENCE8— Validity. 

A  creditor  may  secure  himself  or  collect 
faia  debt  from  tbe  debtor  to  tlie  ezelasion  of 

other  creditors. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
CoDveyances,  Cent  Dig.  (8  370,  375-377;  Dec 
Dig.  I  115.*] 

2.  Partnebship  (I  12*)— Existence  or  Re- 
lation. 

Persona  eoKSged  In  baying,  selling,  and 
improvine;  real  estate,  sharing  In  the  profits  and 
losses,  are  partners. 

[Ed.  Note.— For  other  cases,  see  Fartnership, 
Cent  Dig.  1  2T;  Dec  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrai- 
ps.  ToL  6.  pp.  61A1-S202;  vol.  8,  pp.  70Mb 
7647.] 

8.  Partnership  (8  181*)— Fmc  avd  Indi- 
vidual Creoitobs — Rights. 

Firm  debts  must  be  paid  out  of  firm  prop- 
erty before  any  part  thereof  may  be  applied 
to  the  debts  of  individual  partners,  and  a  cred- 
itor of  a  partner  has  no  right  to  any  more  of 
the  firm  property  than  the  actual  interest  of 
the  partner  therein. 

[Ed.  Note.— For  other  caaes,  see  Partnership, 
Cent  Dig.  H  310,  816,  317;  Dec  Dig.  |  lSL*i 
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4w  Pabthkuhip  (I  180*)  — SranmEHT  or 

FZEH  AlTUBa— lUOHTB  OT  FAKTireBS^ 

A  partner  may  settle  the  firm  affairs 
bQTing  the  interest  of  his  copartner  in  order 
to  escape  litigatioQ  over  a  cUim  about  to  be 
broogbt  against  tbe  latter,  and  the  transfer 
may  not  be  attacked  as  in  fraad  of  creditors 
of  tbe  copartner. 

[EH.  Note.— For  other  cases,  sea  Partnership, 
Cent  tHg.  H  S4S-354,  848;  Dec.  Dig.  |  180.^] 

6.  Pabtnebshif  (S  217*)— Gonpidkntiai.  Ki- 

UTioHB— Fbaud — Evidence. 

Eridrace  A«id  not  to  show  that  a  convey- 
ance by  a  debtor  to  a  brother  in  settlement  of 
their  rights  as  partners  in  a  bnsiDess  was  in 
fraad  of  a  creditor  of  the  debtor. 

[Ed.  Note. — For  other  eases,  see  Partnership, 
Cent  Dig.  ||  419-125:  Dec  Dig.  S  217.«.1 

6.  FRAUDtrLENT     OOHVETANCES     (I  1S5*)— 

Krowudoe  and  Intent  or  Obantee  — 

Statdtobt  Pbovibionb. 

L.  O.  L.  1  7401,  providing  that  tbe  provi- 
•tons  of  the  chapter  relating  to  fraudulent  con- 
veyances, declaring  in  sections  7397  and  7400 
that  every  conveyance,  made  with  intent  to 
defraud  creditors,  shall  be  void,  shall  cot  affect 
tbe  title  of  a  purchaser  for  a  valuable  consid- 
eration, unless  he  had  notice  of  tbe  fraudulent 
intent  of  his  grantor^,  is  a  statutory  rule  of 
equity;  and,  to  invalidate  a  conveyance  to  a 
parcbaser  for  valuable  consideration,  it  most 
appear  that  be  had  prior  notice  of  tiie  fraud- 
ulent intent  of  tbe  grantor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  493;  Dec.  Dig.  { 
165.  •! 

7.  Fbattdulbijt   Conveyances    (|   301*)  — 
Enowledok  and  Intent  or  Obantee— En- 

DBNCE. 

The  fact  that  a  purchaser  had  actual  no- 
tice of  the  intent  of  bis  grantor  to  defraud  bis 
creditors,  esseutial  to  invalidate  tbe  convey- 
ance at  tbe  suit  of  a  creditor,  may  b«  proved 
by  circumstantial  evidence. 

[Ed.  Note.-^FoT  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  904-907;  Dec.  Dig. 

8.  Fbaudhtent  ■  doNvsTANcra    (J  271*)- 
Enowlbdob  and  Intent  or  Gbantee — Evi< 

DBNCIt— PbBBUICPTXOMS. 

Equity  will  not  presume  that  a  coavey- 
acce  ia  fraudulent  as  against  the  creditors  of 
the  grantor,  where  the  transaction  is  clearly 
susceptible  of  good  faith  and  fair  dealing. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  ||  796-7^  821;  Dec 
Dig.  I  271.*]  . 

9.  Evidence  (|  2S3*)— Gohspibaot— Dbcu- 

BATioNS  or  Conbpibatobs— Advibsibiutt. 
Declarations  of  persbna  engsged  in  a  con- 
spiracy, made  prior  to  its  consummation,  are 
binding  on  all  of  tbe  conspirators;  but.  after 
the  conspiracy  is  accomplished,  a  declaration 
of  one  of  them  la  binding  on  him  alone. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  094-1002;  Dec  Dig.  |  253.*] 

10.  Evidence  ({  230*)— Heabsat  Evidence. 
Where,  in  a  suit  by  a  judgment  creditor 

to  set  aside  a  conveyance  of  the  debtor  as 
fraudulent,  the  debtor  is  made  a  party  defend- 
ant, the  default  or  confession  of  the  debtor  ia 
hearsay  as  against  Che  grantee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  835-851;  Dec.  Dig.  |  230.*] 

11.  Fbaudulbnt  Contkyances  (SS  74,  168*)— 
Btidbncb  or  Fbaud— Inadequacy  or  Con- 

aOXBATIOH. 

Gross  inadequacy  of  price  is  a  circum- 
stance to  show  fraud  in  ths  conveyance  as 
against  the  creditors  of  tbe  grantor;  but  In- 


adequacj  tlone  is  insufficient  to  invalidate  a 
conveyance  made  in  good  faith  for  a  valuable 

couaideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  {|  18^190,  4M,  S20; 
Dec.  iHg.  U  74.  168.*] 

12.  Fraudulent  Convkyahces  (|  277*)— Im- 
adbquacy  or  Conudebatioh— ErrsoT, 

L.  O.  Ifc  I  7401,  providing  that  Uie  provi- 
siODB  of  tbe  chapter  making  conveyances  in 
fraud  of  creditors  void  shall  not  affect  the  title 
of  a  parcbaaer  for  a  valuable  consideration, 
onlesa  he  had  prior  notice  of  the  fraud  of  bis 
grantor,  does  not  make  adequacy  of  consid- 
eration essential  to  sustain  a  conveyance;  and, 
where  the  grantee  shows  good  faith  and  a 
valuable  consideration,  he  need  not  show  af- 
firmatively that  the  consideration  was  ade- 
quate. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  IW,  809-814;  Dec 
Dig.  $  277.*i  • 

13.  Pleading  ({  1*)— Nature  and  Pubpobe. 
Id  equity,  as  at  law,  the  office  of  a  plead- 
ing is  to  inform  defendant  of  plaintifTs  cause 
of  suit  or  defendant's  grounds  of  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1.  2;  I>«c^  I^iS-  I  !•*] 

14.  Fbahdvunt  Conveyances  (|  269*)— Is- 
sues, PBoor,  and  Variance. 

Under  L.  O.  L.  H  725,  72U,  providing  that 
tbe  evidence  shall  correspond  with  tbe  sub- 
stance of  the  allegationB  and  be  relevant  ta 
tbe  questions  in  dispute,  tbe  court,  In  a  suit  by 
a  judgment  creditor  to  set  aaide  a  conveyance 
by  tbe  debtor  aa  fraudulent  on  the  ground  that 
the  conveyance  was  without  consideration,  may 
not  set  aside  the  conveyance  subject  to  pay- 
ment to  the  grantee  of  the  consideration  ac- 
tually paid  by  him,  on  proof  that  the  grantee 
paid  a  substantial  sum  for  tbe  property,  and 
such  relief  is  applicable  only  where  the  cred- 
itor calls  for  an  accounting  and  decree  aub- 
jecting  the  property  to  the  payment  <^  tiis  debt 
after  payment  of  the  sum  paid  by  Ae  -grantee. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {|  789-796;  Dec.  Dig. 
i  269.*] 

15.  Fbauduunt  Conveyances  (|  801*)— 
Enowledok  and  Intent  or  Grantee— Evi- 
dence—SornciEwcY. 

Evidence  held  not  to  show  that  a  grantee, 
paying  a  viUnable  couaideration  for  the  convey- 
ance, nad  prior  notice  of  tbe  intent  ol  the  gran- 
tor to  defraud  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
C^ve^ances,  Cent  Dig.  S|  904-807;  Dec  Dig. 

Appnl  from  Circuit  Court,  Moltiiomab 
County ;  Heniy  E.  McGinn,  Judge- 

Action  hy  W.  F.  Ball  against  B.  C.  Dan- 
ton  and  others.  From  a  Judgment  for  plain- 
tiff, defendant  named  appeals.  Decree  modi- 
fled,  and  bill  dismissed. 

The  plaintiff  In  bis  own  right,  and  as  aB- 
slgnee  of  other  claims,  recovered  a  Judgment 
against  tbe  defendant  A.  Lane  for  $2,800r 
which,  being  nuaatlsfied,  he  brought  this  suit 
'against  tbe  Judgment  debtor  and  Jennie 
I^oe,  bis  wife,  Frank  Lane  and  May  Lane, 
his  wife,  and  R>  0.  Danton  to  Bet  aside  cer- 
tain conveyances  of  realty  made  by  A.  Lane 
to  Danton  and  Frank  Lane.  Tbe  property 
deeded  to  Danton  was  two  lots  In  Vernon,  a 
suburb  of  tbe  city  of  Portland,  said  to  be 
about  2%  miles  from  the  Willamette  river. 
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together  with  160  acres  of  timber  land  In 
JackBon  county,  about  40  miles  from  the 
railroad,  and  2  mllra  distant  from  the  near- 
est highway.  That  passing  to  Frank  Lane 
consisted  of  an  nndlvlded  half  of  the  N.  B. 
%  of  section  80  In  township  8  south,  range 
5  east,  of  Willamette  meridian,  in  Clackamas 
county,  and  a  like  estate  in  eight  lots  in  dif- 
ferent suburbs  of  the  dty  of  Portland.  Be- 
sides alleging  that  the  defendant  A.  Lone 
Is  wholly  insolTent,  and  that  there  Is  no 
property,  other  than  that  mentioned,  out  of 
which  the  plalntUTe  Judgment  could  be  sat* 
isfled,  the  complaint  alleges:  "That  said  con- 
veyances firom  said  defendants  A.  Lane  and 
Jennie  Lane  to  said  defendant  B.  0.  Dan- 
ton,  and  each  thereof,  were  voluntary  and 
without  consideration,  and  were  made  in 
trnst  for  the  defendant  A.  Lane,  with  the  un- 
derstanding and  agreement  by  and  between 
the  said  defradaats  A.  Lane  and  Jamie 
Lane  and  defendant  B.  0.  Danton  that  the 
said  defendant  B.  O.  Danton  should  hold  the 
title  to  said  premises  in  trust  for  the  sole 
use  and  benefit  of  d^endant  A.  Lane ;  that 
said  couTeyancea  from  defendants  A.  Lane 
and  Jamie  Lane  to  defendant  B.  0.  Danton, 
and  each  thereof,  were  made  with  the  intent 
on  the  part  of  tb»  said  defendants  A.  Lane 
and  Jennie  Lane  and  B.  G.  Danton  to  Under^ 
delay,  and  defraud  the  creditors  of  said  de- 
fendant A.  Lan^  ittdudlng  tiiis  iilalntlff,  of 
their  lawfol  debts  and  demands;  that  said 
defondant  B.  0.  Danfam,  at  the  time  of  said 
conreyance  had  fall  knowledge  of  audi  In- 
tent of  paid  defenAuits  A.  Lane  and  Jennie 
Lane  to  so  hinder,  delay,  and  defraud  the 
creditors  of  aald  defendant,  and  that  said  de> 
fendant  B.  C.  Danton,  at  the  time  of  said 
conveyances,  had  full  knowledge  that  defend- 
ant A.  Lane  bad  oonveyed  said  pranisea  to 
defendant  Jennie  Lane  with  the  intent  on 
the  part  of  aald  A.  Lane  and  Joinla  Lane 
to  binder,  delay,  and  defraud  tbe  creditors  of 
defendant  A.  Lan&"  Fractlcally  identical 
auctions  are  made  concerning  tbe  convey- 
ance tnm  A.  Lane  to  Frank  Lane.  Tbe  an- 
swers traversed  the  allegations  of  the  com- 
plaint in  all  material  partlculara  aCTectlng 
the  defendants.  Danton  averred  that  be  paid 
to  A.  lAue  and  Jennie  Lane,  tbe  owners  of 
the  property,  on  tbe  9tb  day  of  Novonber, 
1910,  9900  for  the  two  lots  in  Vernon,  then 
Incumbered  by  mortgage  of  ^3,000,  whi<Hi  he 
agreed  to  assume  and  pay  as  a  part  of  tbe 
purchase  price  thereof,  and  that  be  paid 
^1,S00  for  tbe  land  In  Ja^son  county ;  both 
payments  being  In  cash.  He  alleges  that  he 
bad  no  notice  of  tbe  matters  and  things  al- 
teged  in  this  complaii^t  wherein  fraud  is 
charged  against  tbe  defendants,  and  that  he 
purchased  the  property  In  good  faith,  with- 
out any  knowledge  of  the  claim  of  any  other 
person  thereto,  or  the  claim  of  any  fraudu- 
lent transaction  of  the  parties  connected  with 
the  title.  Similar  allegations  are  made  In 
the  answer  of  Frank  Lane ;  and,  In  addition 


thereto,  be  goes  into  detail  in  stating  wbat 
he  paid  for  eacb  lot  and  parcel  of  land  men- 
tioned In  the  complaint  Besides  this,  be 
avers  that  he  and  the  defendant  A,  Lane 
were,  in  effect,  partners  In  tbe  buying  and 
selling  of  real  property;  and.  in  relation  to 
the  lands  In  dispute,  that  be  (Frank  Lane) 
had  advanced  all  of  the  purchase  price,  ex- 
cept f2S0,  and  all  the  money  for  tbe  im- 
provements on  this  property,  except  wbat 
was  borrowed  by  tliem  jointly  and  secured 
by  mortgages  on  the  several  lots.  The  reply 
traverses  the  new  matter  In  tbe  answers. 
We  find  in  the  record  that  the  defendant  A. 
Lone,  by  his  attorney,  accepted  service  of  a 
motion  for  entry  of  bis  de&nlt,  but  made  no 
answer,  and  a  decree  was  entered  against 
blm  pro  confesso.  The  circuit  court,  after 
hearing  the  evidence  of  the  parties,  entered 
a  decree,  In  substance^  upholding  the  deed 
from  A.  Lane  to  bis  brother  Frank,  and  set- 
ting aside  tbe  grant  to  the  defendant  Dan- 
ton. Both  tbe  plaintUt  and  the  defHidaDt 
Danton  aroeaL 

Ony  a  H.  GorlisB,  of  Portland  (a  M.  Idle- 
man,  ct  Portland,  on  tbe  brief),  tax  appellant 
a  H.  Wblte,  of  Portland  (Tarrlnston  ft  Far^ 
rington,  of  Portland,  on  tbe  brief),  for  re- 
spondent BalL  J.  F.  Sedgwlf^  at  ForOand 
(a  W.  Fulton,  of  Portland,  on  tbe  brief),  tor 
respondents  Lane. 

BITBNSrrr,  7.  (after  stating  tbe  facts  aa 
above).  As  to  the  defendant  Frank  Lane^  It 
appears  from  tbe  testimony  that  he  and  bis 
elder  brother  A.  Lane  were  engaged  together 
in  buying  and  a^ing  real  pnqierty,  taking 
Joint  title  to  that  purchased.  Tbe  property 
was  mainly  In  lota  In  tbe  ontlybig  suburbs 
of  Portland.  In  one  instance,  A.  Lane  paid 
ISO,  and  Frank  Lane  of  tbe  purchase 
price  of  $500  for  a  single  lot  In  another 
case,  eadi  paid  one-half  of  tbe  purdiaae 
price  of  $400.  No  other  payments  were  made 
by  A.  Lane  on  any  of  tbe  property  purchased 
by  the  two  brothers  in  common.  Tbe  proce- 
dure apparently  In  eadi  case  was  to  buy  a 
lot  and  mortgage  it  for  money  with  which 
to  aid  in  the  construction  of  a  dwelling  and 
other  Improvements  thereon.  Besides  this, 
In  each  instance,  Frank  Lane  advanced  con- 
siderable amounts  from  his  own  means,  none 
of  which  was  ever  repaid  by  the  elder  I^e. 
In  addition  to  all  of  this,  from  time  to  time 
Frank  Lane  had  loaned  his  brother  A.  Lane 
dlfFeroit  sums  <^  money,  amounting,  at  tbe 
time  of  tbe  settlonent  between  tbem,  to 
$1,217.65. 

The  platntifr,  Ball,  and  the  defendant  A. 
Lane  are  brothers-in-law,  bavlng  married 
sisters.  It  appears  in  evidence  that  Ball  and 
other  parties  were  owners  of  certain  tracts 
of  land  in  Eastern  Oregon,  and  had  secured 
A.  Lane  to  obtain  a  purchaser  for  that  real- 
ty. The  landowners  alleged  that  A.  Lane 
secured  purchases  for  each  tract  at  $1,600, 
which  he  collected,  and  paid  them  only  $1,000 
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each.  Six  ot  them  BBslgned  their  claims 
against  L«ne  to  Ball,  who  commenced  an  ac- 
tltm  against  A  Lane,  resoltlng  In  the  judg- 
ment already  mentioned.  About  the  time  the 
action  was  commenced,  Frank  Lane,  hearing 
of  the  Impending  litigation,  and  being  ap- 
prehenslTe  that  he  would  be  inTolved  in 
some  way  to  his  prejudice,  sought  A.  Lane 
and  demanded  settlement  of  their  partner- 
ship affairs  and  payment  of  the  debt  due 
from  hla  brother  to  himself.  It  appears  that 
A.  Uine  scouted  the  Idea  that  any  thing  could 
be  recovered  from  him  by  the  plaintiff  Ball 
or  his  assignors,  and  refused  to  settle  any 
of  the  affairs  between  himself  and  Frank 
Lane;  but  the  latter  insisted,  and  finally, 
after  much  persistence  on  his  part,  effect- 
ed an  adjustment  dlschargiuK  the  debt  of 
$1,217.60,  and  dissolving  Che  partnership  re- 
lations existing  between  them,  and  paid  him 
S7S0  in  cash,  receiving  the  conveyance  at- 
tacked in  this  suit  Frank  Lane  claims  that 
the  9750  covered  what  cash  had  been  actu- 
ally advanced  by  the  defendant  A.  Lane  In 
the  purchase  of  the  property,  together  with 
(500  for  his  interests  In  the  possible  profits 
in  their  realty  venture.  Frank  Lane  very 
candidly  states  that  he  knew  about  the  pend- 
ing litigation  between  Ball  and  his  brother 
A.  Lane,  and  urged  settlement  with  bis 
brother  because  be  feared  to  be  Involved  in 
the  matter  to  his  own  prejudice.  He  stoutly 
denies  that  he  took  the  property  with  intent 
to  defraud  any  creditors,  but  solely  for  his 
own  protection,  ■  and  without  any  agreement 
or  understanding  that  A.  Lane  should  have 
any  subsequent  Interest  or  benefit  In  the 
property.  Considerable  effort,  by  opinion  ev- 
idence, was  made  on  the  part  of  the  plain- 
tiff to  show  "that  the  property  conveyed  to 
Frank  Lane  by  A  Lane  was  much  greater 
io  value  than  the  price  allowed  for  the  same 
in  the  settlement  This  was  combated  by 
Frank  I^ne  with  other  evidence  putting  the 
prices  lower,  and  by  his  own  testimony,  giv- 
en In  detail,  of  what  was  actually  Invested 
In  each  particular  piece  of  property,  indud- 
Ing  the  Improvements. 

In  respect  to  the  property  claimed  by  Dan- 
ton,  it  appears  that  about  the  time  the  ac- 
tion of  Ball  against  Lane  was  commenced, 
or  soon  afterwards,  the  defendant  A  Lane 
conveyed  to  his  wife  the  west  half  of  the 
two  lots  in  Vernon ;  it  being  their  residence 
property.  That  action  was  pending  several 
months;  and,  shortly  before  it  was  brought 
to  trial,  A.  Lane  represented  to  Danton  that 
he  (A  Lane)  was  in  need  of  money,  and, 
wishing  to  realize  quickly,  offered  to  sell  him 
the  timber  land  in  Jackson  county  and  the 
two  lots  in  Vernon,  which  were  subject  to  a 
mortgage  of  $3,000.  as  before  stated.  Accord- 
ing to  Danton's  testimony.  Lane  represented 
to  him  that  the  timber  land  in  Jackson  coun- 
ty was  40  miles  from  a  railroad,  the  last  2 
miles  of  which  distance  had  to  be  traveled 
wltboDt  a  trail,  and  that  the  timber  was  not 
larga  or  first  clasa,  by  any  means.  Th^ 


dickei%d  several  days  about  the  price  to  be 
paid ;  the  owner  first  demanding  $3,000  and 
Danton  holding  aloof.  They  finally  settled 
upon  $2,000;  and  the  undisputed  testimony 
of  Danton  and  another  witness,  whose  dep- 
osition is  In  evidence,  shows  that  Danton 
paid  A  lAue  that  amount  in  actual  gold  coin, 
and  took  the  conveyance  in  dispute  here^ 

As  before  stated,  the  decree  against  A. 
Lane  went  by  default,  and,  as  appears  in 
testimony,  he  left  the  state,  and  his  where- 
abouts was  unknown  during  the  pendency  of 
this  suit  There  is  no  testimony  in  the  rec- 
ord tending  to  show  that  Danton  knew  any- 
thing about  the  litigation  between  Ball  and 
A.  I^e,  or  that  the  latter  had  divested  him- 
self of  his  other  property.  No  witness  a[>- 
pears  who  testifies  to  any  one  ever  having 
said  anything  to  Danton  about  the  pendency 
of  the  litigation  between  Ball  and  A  Lane. 
This  distinguishes  the  present  case  from  that 
of  Philbrick  V.  O'Connor,  15  Or.  15,  18  Pac. 
612,  3  Am.  St  Bep.  139,  where  the  fact  that 
the  action  was  pending  and  the  drcnmstanc- 
es  upon  which  the  subsequent  Judgment  was 
obtained  were  noised  abroad  throughout  the 
city,  and  discussed  with  the  defendant  in  the 
family  with  whom  he  boarded,  thus  im- 
parting to  him  actual  notice^  On  the  o.ther 
hand,  Danton  testifies  that  he  knew  nothing 
whatever  of  the  troubles'  between  Ball  and 
A  Lane,  and  that  he  paid  the  sum  of  £2,000 
In  coin  from  his  own  money,  in  good  faith, 
without  any  notice  whatever  of  any  wrong- 
ful or  fraudulent  Intent  on  the  part  of  A. 
Lane-  It  does  not  appear  that  titber  of  the 
parties  consulted  an  attorney,  or  that  Dan- 
ton had  the  title  examined,  or  the  laud  In 
Jackson  county  inspected  by  any  one.  He 
testifies  that  he  was  more  or  less  fttmlllar 
with  the  lots  in  Vernon,  baviug  visited  at 
the  house  of  A  Lane  several  times.  Danton 
had  for  many  years  been  a  barber,  earning 
good  wages,  and  was  a  preceptor  In  an  in- 
stitution teaching  that  trade.  He  had  specu- 
lated some  in  real  estate,  and  claimed  to 
have  drawn  the  $2,000  in  question  trom 
$2,400  in  coin  which  lie  had  In  the  vault  of 
a  safe  deposit  company  in  Portland.  He 
admitted  that,  while  he  had  this  deposit  on 
hand,  he  was  paying  interest  at  the  rate  of 
7  per  cent  per  annum  on  $2,600,  which  was 
secured  by  a  mortgage  on  his  family  home. 
He  explains,  with  a  tolerable  degree  of  ac- 
curacy, the  sources  tram  which  be  accumu- 
lated the  $2,400  from  which  he  paid  for  the 
property  in  question.  As  in  the  matter  of  the 
lands  conveyed  to  Frank  lone,  several  wit- 
nesses were  called  to  give  their  opinion  about 
the  value  of  the  property  conveyed  by  A. 
I^ne  to  Danton,  and,  as  usnal  in  such  cases, 
a  great  variety  of  opinion  was  expressed; 
one  witness  placing  the  two  lots  in  Vernon  at 
the  value  of  $6,000,  and  others  putting  it  aa 
low  as  $3,500.  One  of  these  testifying  to  a 
high  estimate  had  assigned  to  Ball  one  of 
the  claims  going  to  make  up  the  letter's  un- 
aatlsfied  Judgment   O11I7  one  witneas  qioke 
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who  knew  anything  about  the  timber  land 
in  Jackson  county.  In  hla  direct  examina- 
tion, he  appraised  It  at  f4,000,  but  on  cross- 
examination  reduced  It  to  half  that  sum, 
which  he  said  he  himself  would  be  unwilling 
to  give.  There  is  no  testimony  whatever  that 
A.  Lane  reserved  any  Interest  to  himself  in 
either  of  the  transactions  with  Danton  or 
with  his  brother  Fraqk  Lane,  and  both  the 
grantees  deny  that  any  such  reservation 
was  ever  made  In  ^ther  parcel  of  property. 

[1]  As  to  the  defendant  Frank  Lane,  It  la 
admitted  that  a  creditor  may  secure  himself 
or  collect  his  pay  from  his  debtor,  even  to 
the  exclusion  of  other  creditors.  This  prin- 
ciple has  been  well  settled  in  this  state.  Jol- 
ly V.  Kyle,  27  Or.  101^  39  Pac  999;  Sabln 
T.  Columbia  Fuel  Co.,  25  Or.  15,  34  Pac.  692, 
35  Pac.  854,  42  Am.  St  Rep.  766;  Menden- 
haU  T.  Elwert,  86  Or.  384,  62  Pac.  22,  59 
Pac  805 ;  Currle  v.  Bowman,  26  Or.  882,  85 
Pac.  848.  This  principle  is  conceded  by 
plaintiff ;  but  he  urges  that  the  vigilant  cred- 
itor has  no  right,  as  against  other  creditors, 
to  take  more  property  than  will  fairly  satis- 
fy his  claim  against  the  common  debtor,  and 
that  if  he  does,  or  so  pays  the  difference  In 
money,  with  knowledge  of  the  common  debt- 
or's purpose  to  hinder,  delay,  or  defraud  oth- 
ers, the  transaction  is  utterly  void. 

It  win  be  noticed.  In  passing,  that,  in  the 
ease  of  Gamier  v.  Wheeler,  40  Or.  198,  60 
Pac.  812.  this  court  upheld  a  transaction  be- 
tween two  brothers,  where  the  creditor  broth- 
er bought  property  from  the  debtor  brother, 
setting  off,  as  a  part  of  the  purchase  price, 
a  debt  due  from  the  one  to  the  other,  and 
paying  the  difference  in  cash ;  the  court  bas- 
ing its  decision  on  the  general  foimess  of 
the  transaction  and  the  adequacy  of  the 
price,  although  the  defendant  was  unable  to 
account  within  f700  of  how  be  paid  the  pur- 
chase price.  If  the  debt  from  A.  Lane  to 
Frank  Lane  was  the  only  element  of  the 
transaction  between  them,  we  might  con- 
sistently apply  the  principle  contended  for 
by  the  plaintiff,  and  hold  that  the  transac- 
tion was  fraudulent  by  reason  of  Frank  hav- 
ing paid  to  A.  lane  the  diffoence  of  (760 
in  cash.  This,  taowerer*  li  not  all  of  the 
matter  involved. 

[2]  Engaged,  as  they  were,  together  In  buy- 
ing and  selling  real  estate  and  Improving 
the  same,  they  were  partners  within  the 
meaning  and  Intent  of  Flower  v.  Bamekofl, 
20  Or.  132.  25  Pac.  370. 11  L.  R.  A.  149.  Ball, 
as  a  creditor  of  A.  Lane,  one  of  the  Individ- 
uals of  this  partnership,  had  no  right  to  any 
more  of  the  partnership  property  than  the 
actual  interest  of  A.  Lane  therdn. 

[3]  It  is  a  well-settled  principle  of  law  that 
the  partnei-shlp  debts  must  be  first  paid  out 
of  the  proi>erty  of  the  concern ;  and,  If  any- 
thing is  left  for  the  Individual  partners,  in- 
dividual creditors  may  claim  the  same,  but 
not  otherwise.  As  a  creditor  of  A.  Lane, 
Frank  Lane  had  a  right,  by  diligence  and 
foresight,  to  wcure  the  payment  of  Ub  debt; 
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if  he  could.  In  advance  and  to  exclusion  of 
the  other  creditors. 

[4]  With  like  sagacity  and  prudence  he 
had  the  rlg^t  to  wind  op  and  settle  the  part- 
nership existing  between  them,  so  as  to  ex- 
tricate himself  from  what  promised  to  be- 
embarrassing  litigation  with  respect  to  the 
claims  against  his  partner.  In  short,  in  the 
matter  of  winding  up  the  partnership  affairs, 
he  had  a  right  to  buy  his  peace  with  hi» 
partner  for  a  given  sum  of  money,  and  the 
transaction  cannot  be  aauUed  it  it  was  done 
fairly  and  legally. 

[S]  When  we  remembet  that  the  undisput- 
ed testimony  is  that  all  the  money  which  A. 
Lane  Invested  In  the  partnership  affairs  was- 
f2Q0,  that  the  only  Interest  be  had,  besides 
that,  was  the  prospect  of  an  undivided  one- 
half  of  the  possible  profits,  and  that  all  tb» 
property  Involved  was  subject  to  sundry  mort- 
gages, which  they  had  placed  upon  it  for  the 
purpose  of  raising  money  for  Improvement 
thereof,  we  are  not  prepared  to  say  that  th» 
transaction  between  the  two  brothers  wa» 
fraudulent  or  designed  to  hinder,  delay,  or 
defraud  creditors  of  the  defendant  A.  Lane. 
It  Is  fairly  apparent  that  the  partnership  be- 
tween the  two  brothers,  and  the  Indebtedness 
of  one  to  the  other,  could  not  have  been  ad- 
Justed  in  any  other  way;  and  we  think  the 
court  decided  rightly  in  upholding  the  con- 
veyance to  Frank  Lane. 

[S]  In  respect  to  the  defendant  Danton,  we 
observe  that  by  section  7379,  L.  O.  L.,  every 
conveyance  of  any  estate  or  interest  in  lands 
made  with  the  intent  to  hinder,  delay,  or 
defraud  creditors  of  their  lawful  suits  or 
demands,  as  against  the  person  so  hindered, 
delayed,  or  defrauded,  shall  be  void.  The 
ensuing  sections  here  quoted  also  aMiear  in 
the  same  chapter: 

"Sec.  7400.  Tbe  question  of  franduleot  In- 
tent In  all  cases  arising  under  the  provi- 
sions of  this  statute  shall  be  deemed  a  ques- 
tion of  fact  and  not  of  law." 

"Sec.  7401.  The  provisions  of  this  chapter 
shall  not  be  construed  In  any  manner  to  af- 
fect or  Impair  the  title  of  a  purchaser  for 
a  valuable  consideration  unless  it  shall  ap- 
pear that  such  purchasOT  had  previous  notice 
of  the  fraudulent  Intent  of  the  immediate 
grantor  or  of  the  fraud  rendering  ytAA  the 
title  of  such  grantor." 

This  last  section  Is  a  statutory  mle  of 
equity  In  this  state,  and  much  has  heai  writ- 
ten, and  many  authorities  have  t>eim  cited, 
without  due  regard  to  its  particular  terms. 
Many  of  those  precedents  are  from  states 
having  enactments  on  the  subject  couched 
In  other  terms.  The  role  which  our  Code 
establishes  Is  that  the  provisions  of  the  <diap- 
ter  shall  not  be  construed  in  any  manner  to 
affect  or  impair  the  title  of  a  purchaser  for 
a  valuable  consideration.  The  exception  is 
that,  tr  it  shall  be  made  to  appear  that  the 
purchaser  bad  previous  notice  of  the  fraud- 
ulent intent  of  the  grantor,  the  mle  shall 
not  KppiJ*  In  Gamier  t.  Wheeler,  40  Or. 
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198,  66  Pac.  812,  Mr.  Justice  Moore,  uphold- 
ing a  conveyance  from  one  brother  to  an- 
other, which  was  allied  to  be  In  fraud  of 
creditors  of  the  grantor,  quotes  with  appror* 
Al  the  language  of  Wait  on  Fraudulent  C!on- 
veyances  as  follows:  "Three  tilings  must 
<oncur  to  protect  the  title  of  the  purchaser: 
(1)  He  must  buy  without  notice  of  the  bad 
intent  on  part  of  the  vendor;  (2)  he  must 
■be  a  purchaser  for  a  valuable  consideration ; 
(3)  he  must  have  paid  the  purchase  money 
before  he  had  notice  of  the*  fraud."  Out  of 
the  mouths  of  two  witnesses,  uncontradicted 
in  any  respect,  it  is  established  that  Danton 
paid  to  A.  Lane  $2,000  at  the  time  of  the 
■deUvery  of  the  conveyancea  from  the  latter 
to  the  former. 

A  crucial  question  of  the  case  is  to  deter- 
mine whether  or  not  Danton  Is  within  the 
•exception  to  the  rule  laid  down  In  section 
7401;  that  is  to  say,  whether  It  appears 
that  be  had  previous  notice  of  the  alleged 
fraudulent  Intent  of  his  grantor.  In  the 
early  case  of  CooUdge  v.  Ilenelry,  11  Or.  327, 
S  Pac.  281,  it  is  held  that  notice  of  the  fraud- 
ulent intent  of  the  grantor  most  be  actual. 

[7]  In  later  cases,  like  Lyons  v.  Leahy,  15 
Or.  10,  13  Pac.  643,  3  Am.  St  Rep.  133,  the 
court  holds  that  while  notice  mast  be  actual, 
yet  It  may  be  proven  by  circumstantial  evi- 
dence. In  Raymond  v.  Plavel,  27  Or.  219, 
240.  241,  246,  40  Pac.  158.  164,  166,  Mr.  Jus- 
tice Wolverton.  in  discussing  the  question, 
says:  *'We  have  decided  in  a  late  case  (Bow- 
man V.  Metzger,  27  Or.  23,  39  Pac  3  [44 
Pac.  10901),  wherein  it  was  sought  to  charge 
the  purchaser  of  a  promissory  note  before 
due  with  notice  of  its  infirmities  In  the  title, 
that  the  question  for  the  determination  of 
the  Jury  was  whether  Bowman  purchased  in 
good  or  bad.  faith,  and  that  it  was  error  for 
the  court  to  instruct  the  Jury  that  notice  of 
the  facts  and  circumstances  that  a  prudent 
man  would  take  notice  of  and  Inquire  alrout, 
and  which.  If  followed  up,  would  disclose  the 
truth,  was  equivalent  to  notice.  The  princi- 
ple is  applicable  here.  Circumstances  which 
one  man  might  look  upon  with  suspldon, 
and  whldi  might  cause  him  to  make  a  care- 
ful Inquiry,  m^ht  escape  the  notice  of  an- 
other person  of  equal  prudence  and  caution, 
80  that  the  Incidental  question  of  common 
pmdence  Is  not  a  safe  criterion  by  which 
to  determine  the  question  of  notice.  It  might 
be,  and  often  la,  a  drcumstauce  tending  to 
show  bad  faith,  as  fraud  or  guilty  knowl- 
edge may  be  imputed  either  by  direct  proof 
or  evidence  of  a  drcnmstantial  nature,  the 
same  as  any  other  fact;  but  the  real  and 
ultimate  question  for  determination  is  the 
mala  fldee  of  the  transactioiL  *  •  •  The 
notice  must  be  more  than  would  excite  the 
flUBpldon  of  a  eantloiu  and  wary  person.  It 
xnuat  be  so  dear  and  undoubted,  with  respect 
to  the  existence  of  a  prior  right,  as  to  make 
It  fraudulent  In  lilm  afterwards  to  take  and 
bold  the  propwty"— dtlng  Hall  t.  lilTiugston, 
8  DeL  Oh.  S48. 
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[I]  Another  rule  applicable  to  the  matters 
under  consideration  Is  laid  down  by  Mr.  Jus- 
tice Watson  in  the  case  of  Hurford  v.  Ear- 
ned, e  Or.  362,  365,  to  this  effect:  "That  a 
court  of  equity  will  never  presume  a  fraud 
when  the  transaction  under  investigation  is 
equally  susceptible  of  two  explanations,  one 
of  which  Is  consistent  with  a  fraudulent  In- 
tent, and  the  other  with  good  faith  and  fair 
dealing.  In  such  cases,  that  construction  of 
the  acts  of  the  parties  which  is  consistent 
with  good  faith  and  fair  dealing  will  be  pre- 
ferred." .  The  same  principle  la  laid  down 
in  Sabln  v.  Columbia  Fuel  Co.,  25  Or.  15,  34 
Pac  692,  35  Pac  854,  42  Am.  St  Rep.  756. 

Counsel  for  the  plaintiff  laid  much  stress 
upon  the  fact  that  Danton  paid  $2,000  In 
coin,  which  he  claimed  to  hove  taken  from 
the  safe  deposit  vault ;  that  at  the  same  time 
he  was  paying  Interest  at.  7  per  cent  on  a 
mortgage  for  $2,600  on  his  home;  that  he 
bought  the  land  without  having  an  abstract 
prepared,  and  without  examining  the  timber 
land;  that  he  and  A  Lane  were  personal 
friends;  that  the  latter  had  defaulted  In 
answering,  and  bad  not  been  called  to  testi- 
fy. These  were  pressed  upon  our  attention 
at  the  hearing,  and  the  Socratlc  peroration 
of  counsel  was  an  argument  aptly  stated  and 
very  persuasive.  All  of  these,  however,  are 
susceptible  of  an  explanation  consistent  with 
good  faith.  It  Is  permissible  for  a  man  to 
keep  his  coin  In  a  safety  deposit  vault,  and 
many  i>eople  of  undoubted  wealth  pursue 
that  practice.  The  memory  of  the  money 
panic  in  a  time  of  plenty  in  1907,  with  Its 
consequent  nonjudicial  days  by  executive  ap- 
pointment, was  yet  green.  Danton,  as  a 
speculator  in  real  estate,  could  with  all  pro- 
priety mortgage  his  homestead  and  keep  the 
money,  where  a  series  of  suddenly  proclaim- 
ed holidays,  when  banks  close,  would  not 
prevent  lilm  from  using  It  to  secure  an*  ad- 
vantageous bargain.  Men  often  do  legitimate 
business  on  borrowed  capital.  Knowing,  as 
he  did,  that  the  two  lots  were  subject  to  a 
$3,000  mortgage.  Danton  had  a  right  to  pre- 
sume that  the  tlUe  had  been  examined  by 
one  taking  them  as  security,  and  that  search 
on  his  part  would  be  superfiuous.  That  A. 
Lane  was  not  called  as  a  witness  Is  explain- 
ed by  other  testimony,  which  clearly  shows 
that  he  had  left  the  state  and  bis  where- 
abouts was  unknown.  His  making  default 
does  not  in  the  Judgment  of  the  writer  af- 
fect Danton  one  way  or  another.  True 
enough,  as  to  the  defendant  A.  Lane,  his 
failure  to  answer  was  a  confession  by  him 
of  the  truth  of  the  allegations  of  the  com- 
plaint as  against  him,  but  him  only.  If  the 
theory  of  the  complaint  is  true,  Danton  and 
A  Lane  conspired  together  to  hinder,  dtiay. 
and  defraud  the  plaintiff,  Ban, 

[I]  Conceding  the  conspiracy,  the  declara- 
tloQS  of  those  engfiged  In  it  mad%  prior  to 
its  consummation,  would  bind  all  of  tiiem; 
but  after  the  conspiracy  Is  accomplished, 
and  the  criminal  partnership  Is  at  an  end, 
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the  Bnbseqvent  confession  of  one  of  ttaem. 
Lane's  defanlt  in  this  instance,  can  only  bind 
tbe  one  maklns  It,  and  as  to  tlie  other  one 
constitntes  res  intra-  aUos  acta. 

[It]  Indeed,  according  to  man^  precedents, 
A.  Lane  was  not  a  proper  party  to  this  suit 
for.  If  he  retained  any  interest  In  the  land, 
that  Interest  was  bound  by  tbe  Ifen  of  the 
unsatisfied  Judgment  agidnst  him,  while  if 
he  had  parted  with  the  whole  estate,  as  hla 
deed  indicates,  he  was  like  any  other  stran- 
ger whose  defonlt  or  confessltm  would  be 
pure  hearsay.  The  language  of  Mr.  Justice 
Strahan  as  to  the  defonlting  defendant  in 
Ptallbrlck  V.  O'Connor.  IB  Or.  15, 18  Pac.  612, 
S  Am.  St  Rep.  139.  Is  not  at  variance  with 
the  rule  laid  down  here. 

As  to  tbe,  timber  land,  It  was  of  donbtful 
value;  and  being  far  remote  from  the  city 
of  Portland,  where  he  lived,  Danton  bad  a 
right  to  rely  upon  tbe  repreBentatlone  of  his 
friend,  A.  I«ne,  about  Its  quality  and  condi- 
tion. Speculating  in  a  small  way  in  real 
estate,  as  tbe  evidence  shows  Danton  was  at 
the  time,  he  might  well  consider  that  hla 
friend  was  In  need  of  money  and  willing  to 
sacrifice  his  property,  as  men  often  do  to 
discharge  honest  d^ts;  that  here  was  a 
chance  to  bay  real  property  on  speculation ; 
and  tLat  it  was  a  question  of  taking  the 
current  while  It  served,  or  losing  tbe  ven- 
ture. It  may  be  that  his  friendship  for  Lane 
made  Mm  an  easy  mark  for  the  letter's 
craftiness.  It  is  easy  to  look  back  now,  wben 
we  have  all  tbe  facts  before  us,  and  found, 
upon  A.  Lane's  actions,  the  presumption  that 
he  Intended  to  defrand  his  creditors,  al- 
though no  direct  proof  Is  offered  on  the  sub- 
ject From  the  standpoint  of  Danton  at  the 
time,  with  tbe  information  be  possessed,  we 
have  only  a  case  of  a  man,  with  some  money 
on  hand,  meeting  an  opportunity  to  buy  prop- 
erty advantageously,  upon  which  he  took  tbe 
chance  of  Jiny  other  speculator.  It  Is  quite 
as  legitimate  to  say  that  A.  Lane  was  bent 
on  swindling  Danton  by  getting  $2,000  away 
from  him,  under  such  ostensible  circum- 
stances as  would  leave  blm  loser  at  the  suit 
of  A.  Lane's  brother-in-law  creditor,  as  to 
hold  that  Danton  invested  his  money  to  help 
Lane  swindle  Ball.  To  defeat  the  deed  would 
be  to  found  a  presumption  of  Danton's  fraud 
upon  the  presumption  of  unfair  dealing  on 
the  part  of  A.  Lane.  In  other  words,  we 
must  infer  from  circumstances  that  A.  Lane 
committed  fraud  in  selling  his  property  to 
Danton,  and,  based  upon  the  presumption, 
further  Infer  that  Danton  was  likewise 
guUty.    Section  796,  U  O.  U 

[11]  We  are  not  unmindful  of  the  rule  that 
gross  Inadequacy  of  price  is  a  circumstance 
tending  to  show  fraud  in  a  transaction  as 
against  creditors.  Ko  case,  however,  is  cited 
where  that  element  alone  Is  sufficient  to 
overthrow  a  conveyance  otherwise  made  in 
good  faith  for  a  valuable  consideration.  In 
Pbllbrlck  T.  O'Connor,  16  Or.  iS,  18  Pac.  61i; 
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3  Am.  St  Rep.  189,  the  defendant  paid 
800  for  property  worth  nearly  three  times 
that  much ;  but  he  liad  actual  notioe  of  the 
very  lltl^tion  which  it  was  designed  to  de- 
feat on  execution  by  means  of  Qie  sala  In 
Weber  r.  RothchUd,  lit  Or.  886,  IS  Pac  660^ 
8  Am.  St  Rep.  162,  the  property  was  Tallied 
at  ¥8,000  or  f9,000;  and  sold  for  $2,600;  but 
the  grantmr  took  an  Instmment  of  deteaaance 
for  his  own  ben^t  and  Uie  whole  transac- 
tion was  deariy  shown  to  be  confessedly  an 
effort  to  defeat  alimony  In  a  Uireatoied  di- 
vorce ease  against  Uie  grantor.  In  Conn. 
Mutual  life  Ins.  Oo.  t.  Smith,  117  Mo.  261, 
22  S.  W.  628,  88  Am.  St  Rep.  666,  tbe  de- 
fendant paid  $100  for  $16,000  worth  of  prop* 
erty,  besides  occnpyliub  at  the  time,  a  fidu- 
ciary relation  as  to  the  grantor,  which  he 
used  to  her  disadvantage^  Many  other  cases 
are  dted  by  tbe  plaintiff ;  but  they  are  all 
based  upon  dealings  among  near  relatives, 
where  either  no  consideration  or  merdy  a 
nominal  one  passed  betweot  the  parties.  On 
the  other  hand.  In  Brown  v.  Case,  41  Or.  221, 
69  Pac  43,  this  court,  speaking  by  Mr.  Jus- 
tice Moore,  held  that  property  worth  $11,000, 
for  which  the  sister  of  tbe  grantor  paid  in 
cash  only  $7,000,  and  agreed  to  take  care  of 
the  grantor  during  his  life,  was  fairly  con- 
veyed, and  that  tbe  inadequacy  of  considera- 
tion was  not  80  great  as  to  shock  tbe  con- 
science of  the  court  and  render  tbe  deed 
void  as  to  creditors. 

Finally,  it  was  urged  upon  us  In  the  brief 
and  at  the  ailment  that  the  consideration 
must  be  adequate;  and,  although  the  grantee 
shows  good  faith  and  a  valuable  consideration, 
the  burden  Is  still  upon  bim  to  show  affirma- 
tively that  the  consideration  paid  was  ade- 
quate, so  that  If  be  failed  to  establish  the 
latter  element  the  transfer  will  be  set  aside, 
subject  to  the  payment  to  the  grantee  of  the 
consideration  actually  adranced  by  him. 
There  are  two  reasons  against  this  solution 
of  tbe  case. 

[12]  The  rule  established  by  section  7401. 
L.  O.  L.,  says  nothing  whatever  about  ade- 
quacy of  consideration ;  but  on  the  contrary, 
it  states  that  the  provisions  of  the  chapter 
shall  not  be  construed  in  any  manner  to  af- 
fect or  impair  the  title  of  a  purchaser  for  a 
valuable  consideration.  Adequacy  is  not 
made  an  element  of  the  rule.  Again,  we  re- 
call that  the  plaintiff  lays  his  case  on  the  al- 
l^ation  that  the  conveyances  from  Lane  to 
Danton  were  voluntary  and  without  conaider- 
aticMi,  and  were  made  In  trust  for  the  former 
with  the  understanding  and  agreement  by 
and  between  tbe  two,  that  Danton  should 
hold  the  title  in  trust  for  the  sole  use  and 
benefit  of  Lane.  As  we  have  seen,  the  tes- 
timony la  clear  and  convincing  tliat  Danton 
paid  $2,000  in  gold  coin  for  the  property  In 
dispute.  This  entirely  exonerates  tbe  trans- 
action from  the  charge  of  the  complaint  that 
it  was  "voluntary  and  wlthoot  considera- 
tion.** There  Is  no  tntlmatian  in  the  tmtt 
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mony  whatever,  on  either  Bide,  that  the  trans- 
fer of  the  property  was  made  in  trust  for 
the  defendant  A.  Lane,;  neither  Is  there  any 
showing  whatever  that  there  was  any  agree- 
ment  between  Lane  and  Danton  that  the  lat- 
ter should  hold  the  property  In  trust  for  the 
benefit  of  the  former.  On  the  contrary,  the 
only  testimony  In  the  case  is  directly  opposed 
to  this  charge  found  In  the  complainL 

[It]  In  equity,  as  Ui  law,  the  office  of  a 
pleadii^  is  to  inform  the  oiwoslte  par^  of 
the  plaintifTs  cause  of  suit  or  tlie  defend- 
ant's grounds  of  defense. 

[14]  It  Is  also  a  rule  in  equity,  as  in  law, 
that  the  evidence  "shall  correspond  with  the 
substance  of  the  material  allegations,  and  be 
relevant  to  the  queetlona  In  dlsputa"  L.  O. 
U  H  725,  726.  The  r^ef  suggested  would 
be  applicable  to  the  case  In  hand,  If  the  idaia- 
tlff  had  manlfeeted  a  wiUingneBs  to  do  equity 
as  well  as  to  seek  It,  alleged  the  dtrcnmstanc- 
es  attending  the  conveyance  and  the  payment 
by  the  defendants  of  their  money,  and  call- 
ed for  an  accounting  and  decree  subjecting 
tile  property  to  the  payment  of  his  dd>t,  after 
the  liquidation  of  the  amounts  advanced  by 
the  defendants.  On  the  other  band,  plain- 
tiff Charges  firaud  and  knowledge  of  the  same 
upon  all  parties^  and  wants  all  tb»  property, 
without  regard  to  the  rights  or  interests  of 
others,  the  defendants.  To  grant  him  rdief 
when  be  has  utterly  taOed  to  prove  hia  case, 
as  he  states  It,  would  be  for  the  court  to  do 
equity  fbr  him  when  he  was  unwilling  to  do 
it  for  himself.  As  against  tbe  defendants, 
it  would  be  to  make  for  them  a  contract 
which  they  never  contemplated.  1^  other 
words,  It  would  be  to  change  what  they  con- 
tracted to  be  a  sale  of  property  into  a  mort- 
gage. There  axe  aaveral  cases  in  the  reports 
of  this  court  where  property  has  .been  sub- 
jected as  to  a  prior  lien  for  money  advanced 
by  defmdant,  and  the  plainttff  has  been  al- 
lowed to  take  the  residue ;  but  this  is.  not 
such  a  case.  It  is  not  a  proceeding  In  bank- 
ruptcy. If  the  complaint  is  true,  the  defend- 
ants actively  and  knowingly  participated  In 
the  deceit  and  wrongdoing  of  the  defendant 
A.  Lan^  and  should  have  no  consideration 
whatever  from  a  court  of  equity.  If,  in  the 
language  of  the  statute  already  quoted,  they 
were  purchasers  for  a  valuable  consideration, 
they  are  entitled  to  hold  the  property  thus 
acquired,  unless  it  shall  appear  that  they 
had  previous  notice  of  the  Intent  of  their 
grantor. 

[1  i]  Irrespective  of  where  the  burden  lies, 
the  testimony.  In  our  Judgment,  is  not  suf- 
ficient to  bring  the  defendants  within,  the  ex- 
ception of  the  statute  showing  them  to  have 
had  previous  notice  of  the  fraudulent  Intent 
of  the  grantor,  when  we  apply  the  rules  of 
eoDBtmctlon  in  favor  of  good  fiiltta,  to  which 
we  have  already  called  attention  In  the  prec- 
edents established  by  this  court  It  may  be 
that  the  circumstances  thrust  upon  our  a^ 


toitloa  would  excite  suspicion  of  a  eautloua 
and  wary  person,  when  strongly  actuated  by 
self-interest;  but,  to  an  impartial  observer, 
they  do  not  amount  to  the  clear  and  undoubt- 
ed proof  which  is  necessary  under  the  doc- 
trine of  Raymond  v.  Flavel,  supra,  to  estab- 
lish the  existence  of  fraud  on  the  part  of  the 
answering  defendants.  Equity  will  go  far 
and  do  much  to  uncover  concealed  property, 
and  subject  It  to  the  owner's  debts;  but  it 
will  not  issue  a  search  warrant  on  suspicion. 

In  our  Judgment  there  Is  no  halfway 
ground  in  this  case.  The  plaintiff  is  entitled 
to  all  or  nothing.  As  we  have  seen,  however, 
he  has  failed  to  establish  the  allegations  of 
his  complaint  in  very  essraitlal  particulars. 
Hence  his  bill  must  be  dismissed.  The  decree 
will  be  modifled  accordingly. 


BBBNAKD  v.  WILLAMEl^TB  BOX  ft 
LUMBER  CO. 
(Snpreme  Court  of  Oregon.    Feb.  18,  1913.) 

1.  HlQHWATS    (I  159*)  — OBSIBUOnon  — IH- 

JuncnoN  —  Ikadkquaot   or  Rxiiedt  at 

L&w. 

The  remedy  for  obstruction  of  a  highway 
by  a  criminal  prosecutioD  under  L.  O.  L.  { 
iOlO,  makinc  such  obstructioa  a  criminal  of- 
fense, is  not  such  an  adequate  remedy  for  the 
protection  of  the  rights  of  abutting  owners 
as  prevents  equitable  relief  by  injuncaon  under 
L.  O.  L.  S  389,  providing  that,  where  there  is 
no  plain,  adequate,  and  complete  remedy  at 
law,  the  protection  of  private  rights  or  the 
prevention  ol  or  redress  for  Injuries  shall  be 
by  a  suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  if  430,  431.  436;  Dec.  Dig.  §  ISO.*] 

2.  Mdwictpal  Cobpobations  (I  697*)— PoB- 
ijo  NtriSANCB— Suit  bt  State  ob  Munioi- 

PAUTT. 

A  state  or  a  municipal  corporation  may 
maintain  a  suit  for  a  mandatory  injunction  to 
compel  the  removal  of  obstructionB  from  pub- 
lic streets  independent  of  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
OorporatioDS,  Cent  Dig.  H  1502-150Q:  Dec. 
Dig.^697.*3 

8.  MtnnciFAi.  Cobposatiohs  (1671*)— Pvb- 
uo  NmsAnoM— Reuedt  of  Pbivatk  Pkb- 

BON. 

The  owner  of  a  town  lot  suffers  peculiar 
and  special  damages  differing  In  kind  from  that 
suffered  by  the  public  by  the  obstrucUon 
part  of  a  public  street  immediately  in  front  of 
Dis  premises  preventing  ingress  thereto  and 
egress  therefrom,  and  hence  may  maintain  a 
suit  in  eqni^  for  Its  removal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation^  Gent  Dig;  U  1447-1460;  Dec. 
IMg.  I  e71.*I 

4,  MUNIClPAt  COBPOKATTOHS  ({  671*)— SUT- 

nciENOT  or  EVXnENCB. 

In  a  suit  to  compel  the  removal  of  an  ob- 
struction la  an  alleged  puUie  highway  or  street, 
it  is  necessary  to  prove  that  the  place  ob- 
structed is  a  public  road  or  street  by  a  pre- 
ponderance of  the  evidence  only,  and  It  Is  not 
necessary  that  the  existence  <a  the  street  or 
hlghmy  should  be  uncontradicted  as  intimat- 
ed in  a  previous  ease. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  ||  1447-1460;  Dee. 

Dig.  i  e7i.*] 
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(Or. 


A.  Afpeu.  aito  BtaBOB  (I  907*)— Rmcw— 

Fbesumftioks. 

Ill  a  suit  to  compel  the  removal  of  an  ob- 
atrnctioD  from  a  atreet  where  the  recorded 
plat  of  the  town  was  received  in  evidence  with- 
oat  objection,  but  a  copy  thereof  was  subati' 
tated,  and  sent  up  with  the  record  on  appeal 
which  copy  contained  no  dedication  of  the 
streets,  it  would  be  presumed  that  the  original 
plat  was  properly  executed  under  L.  O.  L.  S 
-3264,  requiring  plats  to  be  duly  acknowledged 
and  recorded  in  view  of  section  799,  subd.  34, 
reqiiiring  a  presumption  until  overcome  by  evi- 
dence that  the  law  has  been  obeyed. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6S  2899,  2911-2915,  2916, 
3673,  3674,  3676,  3678;   Dec  Dig.  S  907.'] 

^Nuisance  (|  72*) —Public  Nuisance- 

RGUEDT  of  PBITATB  PEBSOI^— "IBBEPARA- 
BLE  DaUAOBS." 

A  private  party  cannot  enjoin  a  public  nui- 
sance, even  though  he  suffers  an  injury  differ- 
ing in  kind  from  that  sustained  by  the  com- 
munity at  large,  unless  his  detriment  is  irrep- 
arable, or  at  least  not  capable  of  full  and  com- 
plete compensation  in  damages,  but  the  term 
"irreparable  damages"  in  this  connection  in- 
cludes wrongs  of  a  repeated  and  continuing 
character,  o(  which  occasion  damages  estimable 
only  by  conjecture,  and  not  by  any  accurate 
standard. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  $S  164-169;  Dec.  Dig.  {  72.*] 

7.  Municipal  Cobpobations  (f  671*)  — 
,  Stbekts—Obstbuctions— RioHTs  or  Abut- 

TBB8. 

The  owner  of  a  lot  abutting  on  a  street 
is  entitled  to  a  mandatory  injunction  for  the 
removal  of  an  elevated  roadway  in  the  street 
obstructing  ingress  to  and  egress  from  bis  lot. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CeaL  Dig.  Ii  1447-1460;  Dec 
Dig.  i  67L*] 

8.  iNJUWcnoN  (f  196*)— Recovbbt  of  Dam- 
ages INSTBAD  OF  INJUNCTION. 

In  a  suit  to  compel  the  removal  of  an  ob- 
struction from  a  street  which  Is  removed  after 
the  institution  of  the  suit,  a  court  of  equity 
will  retain  its  jarisdietlon  to  determine  the 
question  of  damages. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  415;  Dec  Dig.  |  196.*] 

Appeal  tnm  Oicult  Oourt,  Multnomah 
County;  J.  P.  Kavonaiigh,  Judge. 

Action  by  Charlra  Bernard  against  the 
wniamette  Box  &  Lumber  Company,  Judg- 
ment for  lAalntlff,  and  defendant  appeals. 
Affirmed. 

This  Is  a  suit  by  a  private  Individual  to 
prevent  and  remove  an  alleged  public  nui- 
sance and  recover  damages  asserted  to  have 
been  caused  b7  the  Inconvenience.  The  com- 
plaint charges  generally  that  the  defendant 
Is  a  private  corporation  engaged  in  manu- 
facturing lumber  and  boxes  at  Llnnton,  Or. ; 
that  on  June  3,  1893,  the  plaintiff  seoired 
the  legal  title  to  and  ts  now  the  owner  of 
lots  3  and  4,  In  block  23,  as  Indicated  on  the 
recorded  plat  of  that  town;  that  these  lots 
abut  upon  F  street  which  is  a  public  highway 
60  feet  wide ;  that,  after  the  plaintiff  obtain- 
ed the  title  to  Buch  real  property,  the  de- 
fendant constructed  an  elevated  railroad 
along  F  street  In  front  of  and  adjacent  to 
these  lots,  and  also  piled  lumber  In  that 


street  tbezeby  obstructing  traTel  thereon  and 
preventing  Ingress  to  and  egress  from  such 
premises,  greatly  reducing  their  value  to 
plaintiff's  damage  In  the  sum  of  $1^000.  A 
demurrer  to  the  complaint  on  the  ground 
Inter  alia  that  the  plaintiff  had  an  adequate 
remedy  at  law  was  overruled,  whereupon  the 
answer  was  filed  denying  the  material  allega- 
tions of  the  complaint,  and  setting  forth  oth 
ers  as  a  defense-  A  reply  put  In  Issue  the 
averments  of  new  nuitter  in  the  answer,  and 
the  cause  having  been  tried  resulted  In  a  de- 
cree as  prayed  for  In  the  complaint,  except 
that  the  plaintiff  was  awarded  only  $200  as 
damages,  and  the  defendant  appeals. 

George  F.  Felts,  of  Portland  (Geo.  L.  Maft- 
ten,  of  Portland,  on  the  brief),  for  appellant. 
M.  J.  MacMahon,  of  Portland,  for  respond- 
ent 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  maintained  that  for  the  re- 
dress of  the  Injuries  alleged  the  plaintiff  had 
an  adequate  remedy  at  law,  and,  such  be- 
ing the  case,  an  error  was  committed  in 
overruling  the  demurrer.  The  statute  de- 
clares that  In  all  cases  where  there  Is  not  a 
plain,  adequate,  and  complete  remedy  at  law 
the  protection  of  a  private  right  or  the  pre- 
vention of  or  redress  for  an  Injury  thereto 
shall  be  by  a  suit  In  equity.  L.  O.  L,  {  389. 
The  obstruction  of  a  highway  Is  a  crime,  and 
upon  conviction  thereof  a  sentence  of  Impris- 
onment or  a  fine  may  be  imposed.  Id.  | 
2210.  The  remedy  thus  prescribed  may  prove 
Inadequate  where  the  barrier  is  allowed  to 
remain  notwithstanding  a  judgment  former- 
ly pronounced  by  the  court  upon  a  defendant 
after  his  conviction  In  a  criminal  action  for 
a  violation  of  that  statute.  If  a  party's  need 
temporarily  to  Impede  travel  on  a  puLllc  road 
seemed  to  him  to  outweigh  the  punishment 
reasonably  to  be  apprehended  for  a  commis- 
sion* of  the  offense,  the  hindrance  might  pos- 
sibly be  continued  until  the  apparent  exigen- 
cy ceased.  The  means  thus  given  by  the 
statute  to  prevent  the  violation  of  a  right  Is 
not  an  adequate  remedy  at  law  precluding 
equitable  Intervention  by  injunction  to  re- 
strain the  perpetration  of  a  common  nui- 
sance. 21  Am.  &  Eng.  Law  (2d  Ed.)  lOi. 
Any  person  whose  property  is  affected  by  a 
private  nuisance  may  maintain  an  action  at 
law  against  the  person  causing  the  annoyance 
to  recover  the  damage  Infilcted,  and,  if  a 
judgment  therefor  be  given  and  an  execution 
Issued  there<Hi,  a  warrant  may  also  be  ob- 
tained to  abate  the  nuisance.  U  O.  L.  S  34L 
It  has  also  been  intimated  that  the  right  to 
recover  damages  for  a  "public"  nuisance  is 
also  predicated  oa  that  statute.  City  of 
Soseberg  v.  Abraham,  8  Or.  600.  A  text- 
writer  in  discussing  the  subject  under  con- 
sideration says:  "Ehccept  In  those  states 
where  special  provision  Is  made  therefor  by 
statute,  no  power  exists  In  a  court  of  law  In 
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an  oidiiiary  action  apon  me  caae  for  damag- 
es to  direct  tbe  abatement  of  the  nuisance, 
after  a  rerdlct  establtsblng  It  *  *  *  It 
Is  proper  to  say,  however,  that  coorta  hesi- 
tate to  Muploy  these  statutory  remedies,  and 
do  sot  Kenecally  oiconrage  them;  and  par- 
ties In  a  proper  case  will  find  far  more  easy 
redress  for  their  grlerances  from  nuisances 
In  a  court  of  equity  than  in  a  court  of  law." 
Wood,  Nuisance  (3d  Ed.)  {  843. 

[2]  Any  act  of  a  party  that  trenches  npon 
the  rights  of  the  pnbUc  may  be  redressed  by 
a  suit  in  equity  institnted  by  or  In  the  name 
of  tbe  state  as  an  ex«clse  of  its  police  pow- 
er to  prevent  or  remove  a  conuion  nuisance. 
The  power  thns  vested  in  a  state  to  enact 
laws  that  are  deemed  to  be  for  tbe  general 
good  and  welfare  of  its  dtlzsns,  and  are  not 
inconsistent  with  or  r^ugnant  to  its  Gonsti^ 
tntion,  may  be  delegated  to  and  exercised  by 
a  mnnldpal  corporation,  as  expressly  sped- 
fled  or  necessarily  implied  In  a  city  diarter, 
which  Instrument  emanating  from  the  sover- 
^gn  In  the  nature  of  a  grant  ia  the  measure 
of  tbe  anthOTity  bestowed.  Joyce,  Law  of 
Nuisances,  H  437-439.  The  right  of  a  state 
to  protect  and  preserve  its  siq>r«ie  political 
authority  vbm  it  la  abridged  by  the  creation 
of  a  publie  mlsanoe  is  not  dependent  upon 
the  statute  to  which  referoice  has  been  made, 
nor  does  the  remedy  prescribed  by  the  enact- 
ment necessarily  govern  the  procedure  to  be  in- 
volved. If  resort  cannot  be  had  to  the  de> 
crees  of  courts  recognizing,  afflrming,  and  en- 
forcing the  principles  of  law  relating  to  the 
government  and  security  of  persons  and  prop- 
erty, and  tile  word  '^vate"  a>  nsed  In  sec- 
tion 841,  L.  O.  L.,  la  to  recdve  a  strict  con- 
struction, it  might  aeem  to  follow  that  for 
any  act  of  a  party  constituting  a  public  nui- 
aance  no  remedy  exists.  A  ni^nce,  how- 
ever, may  be  at  the  a^ne  time  both  pubUc 
and  private  The  public  wrong  Is  redreased 
by  an  Indictment,  and  the  private  Injury  by 
an  action  at  law  or  a  snlt  in  equity.  Wood, 
Nuiunce  (8d  SI)  1  674;  Fisher  t.  Zumwalt. 
128  CaL  483,  61  Fac.  82;  Stamm  v.  City  of 
Albnqnerqne,  10  N.  11  410,  02  Pac.  978.  The 
equitable  maxim  that  wherever  thrae  is  a 
right  there  is  also  a  remedy  justifies  tbe  as- 
sertion that  a  ault  in  equity  can  be  maintain- 
ed, Indcgiendent  of  the  atatnte,  to  abate  a 
public  nulsancei  Aa  a  disavowal  of  tills  prop- 
osition would  amount  to  a  renunciation 
sovereignty.  It  leeulte  that  a  state,  or  Ite 
creature,  a  municipal  corporation  when  so 
anthorlKd  by  ite  charter,  as  an  exerdae  of 
Ite  Inherent  police  power,  can  maintain  a 
suit  in  equity  to  obviate  or  suppress  a  pub- 
Uc nuisance.  It  win  thertfore  be  token  for 
granted  that  the  pnoer  ttfBeen  of  linnton 
were  authorised  to  maintain  a  suli  and  by  a 
mandatory  Injunction  eonld  have  caused  to 
be  rffiuoved  an  obstruction  from  a  public 
street  In  tliat  village^  and  what  the  peraons 
charged  with  the  right  and  duty  of  exercis- 
ing certain  functions  were  empowered  to  per- 
form a  private  party  who  anatabied  a  apedal 
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Injury,  differing  In  kind  from  that  suffered 
by  the  community  at  large  from  a  public 
nuisance,  may  also  do.  lAhrs  t.  Sturtevant. 
10  Or.  170 ;  Van  Busklrk  v.  Bond,  62  Or.  234, 
96  Pac.  1103;  Moore  v.  Fowler,  68  Or.  292, 
114  Pac.  472. 

[3]  The  owner  of  a  town  lot  suffers  pecu- 
liar and  special  damages,  differing  In  kind 
from  that  to  which  the  public  Is  subjected 
by  tbe  obstruction  of  a  part  of  a  public  street 
immediately  in  front  of  bis  premises,  whereby 
Ingress  and  egress  to  and  from  such  abutting 
property  Is  prevented,  and  such  owner  may 
maintain  a  suit  In  equity  to  prevent  or  re- 
move tbe  common  nuisance.  Bamiss  t.  Bul- 
pltt,  1  Cal.  App.  140.  81  Pac  1022;  Wilder 
V.  De  Cou,  26  Minn.  10,  1  N.  W.  48 ;  Balnes 
r,  SAurshfleld  &  Suburban  R.  Co.,  124  Pac. 
672.  The  complaint  herein  states  facts  suf- 
ficient to  constitute  a  cause  of  suit,  and  no 
OTor  was  committed  in  overruling  the  de- 
mnrrer. 

It  Is  contended  that  the  evidence  shows 
that  the  plaintiff  was  not  entitled  to  equite- 
ble  intervention,  and,  this  being  so,  an  error 
was  committed  in  not  dismissing  tlie  suit 
The  testimony  discloses  that  the  defendant 
owns  and  operatea  at  Unnttm  a  eawmiii 
erected  on  the  left  bank  of  the  Willamette 
river.  Immediately  west  of  the  mill  la  Flrat 
street,  a  public  highway  extending  north  and 
south.  About  160  tMt  tmtber  west  and 
parallel  with  First  street  la  a  railway.  Bx- 
tendlng  from  tbe  rfv«r  and  crossing  at  right 
angles  First  street  and  the  railroad  is  F 
street,  on  the  north  side  of  which  one  of  the 
plaintiff's  lots  borders  for  a  distance  of  100 
feet  This  lot  is  joined  on  the  north  by 
plalntlfTs  other  lot  of  the  same  length.  The 
railroad  grade  at  the  crossing  of  F  street 
Is  about  ^ht  feet  above  the  surface  of  the 
ground  Immediately  east  of  the  embankment 
A  strip  of  land  50  feet  In  width  extending 
along  the  west  line  of  plaintiff's  lots  Is  own- 
ed by  the  defendant  which  erected  on  ite 
premises  a  warehouse  one  floor  of  which  la 
about  3  feet  and  6  Inches  above  the  track  of 
the  railway.  G^xtendlng  from  the  south  end 
of  BMCii  building  and  on  a  line  with  the  fioor 
thereof  the  defendant  constructed  to  Its  mill 
an  Inclined  roadway  on  which  It  caused  to 
be  hauled  1  amber  which  was  stored  In  the 
war^ouse  In  order  to  be  transported  on  cars 
This  passageway  bordered  on  plaintiff's  lots, 
and  at  the  southwest  comer  of  his  premises 
It  was  edevated  neariy  12  feet  while  at  the 
southeast  comer  It  was  about  8  feet  so  that 
the  obstracUon  prevented  Ingress  and  egress 
to  and  from  the  ^  south  side  of  his  property. 
No  building  has  been  erected  on  these  lots, 
access  to  whicb  could  have  been  bad  from 
First  street  The  plaintiff  on  October  11, 
1909,  and  in  June  of  the  next  year,  notlfled 
the  defendant  in  writing  that  he  was  the 
owner  of  the  real  propwty  her^betore  par- 
ticularly described,  and  reqoested  it  to  re- 
move the  roadway  bnt  no  attention  was  paU 
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to  the  demand.  It  further  appears  from  the 
testimooy  tbat  the  defendant  had  for  some 
time  allowed  to  remain  In  F  street,  immedi- 
ately south  of  Its  warehouse,  plies  of  lumber 
which  blockaded  the  highway,  except  a  nar- 
row passage  for  persons,  but  that  no  lumber 
had  been  plied  In  front  of  plalntflTs  lots  In 
that  street  No  grade  has  ever  been  estab- 
lished for  F  street,  and.  If  no  lumbw  had 
been  piled  therein  south  of  the  warehouse, 
It  iB  quite  probable  that  teams  could  not 
have  crossed  the  railroad  track  at  that  place 
by  reason  of  the  onbankment.  It  also  seems 
that  the  plaintiff  bad  Intended  to  twlld  on 
his  lands  several  tenement  houses,  but  hy 
reason  of  the  elevated  railway  he  concluded 
not  to  make  auch  ImprorementB.  After  this 
salt'  was  commenced,  bnt  heion  the  decree 
was  rendered,  the  defendant  removed  Uie 
Inclined  driveway  from  In  front  of  the  plaln- 
tifTs  lots.  The  foregoing  Is  deemed  to  4>e  a 
fair  synopsis  of  the  material  testimony  re- 
lating  to  the  plaintiff's  right  to  Injunctive 
relief.  "When  the  right  to  the  use  of  the 
street,"  says  Mr.  Justice  Lord  in  Walts  v. 
Foster,  12  Or.  247,  249,  7  Pac.  24,  "la  ad- 
mitted, or  easy  of  ascertainment,  an  Injunc- 
tion will  be  granted  to  restrain  its  obstruc- 
tion by  building  a  bouse  thereon,  in  favor  of 
adjacent  owners,  when  such  an  obstruction 
works  a  special  Injury  to  .them.  •  •  • 
But  where  the  right  to  the  use  of  the  street 
or  highway  has  not  been  established  at  law, 
or  is  not  clear  nor  easy  of  ascertainment, 
but  Is  questioned  and  contested  on  evet7 
ground  on  which  the  plaintiff  puts  it,  not 
only  by  the  answer  of  the  defendants,  but 
by  proofs  In  the  salt,  the  remedy  by  Injunc- 
tion will  not  be  granted."  See,  also,  Kothen- 
berthal  v.  City  of  Salem  Co.,  13  Or.  004,  U 
Pac.  287. 

[4]  In  Tan  Buskiife  t.  BoaA,  supra,  it  was 
ruled  that  a  fence  built  across  a  public 
road  was  a  nuisance  only  when  it  was  ad- 
mltted  by  the  pleadings  or  It  satlsfactorliy 
appeared  from  the  uncontradicted  testimony 
that  the  barrier  obstructed  a  highway.  The 
word  "uncontradicted,"  as  thus  employed, 
was  evidently  used  without  the  exercise  of 
that  d^ree  of  care  which  the  importance  of 
the  case  demanded,  as  Is  clearly  disclosed  by 
the  opinion  In  another  case.  Morse  v.  Wblt- 
comb.  54  Or.  412,  423,  102  Pac.  788,  103  Pac. 
775,  135  Am.  St  R^.  832.  The  denial  In  an 
answer  of  the  existence  of  a  public  highway 
alleged  in  a  complaint  to  have  been  obstruct- 
ed ought  not  to  defeat  equitable  Intervention 
to  remove  the  barrier  at  the  suit  of  a  priv- 
ate party  who  has  sustained  special  damages 
differing  In  kind  from  that  suffered  by  the 
community  at  large  by  the  erection  or  main- 
tenance of  a  common  nuisance.  A  different 
rule  would  almost  place  such  cases  bejood 
the  pale  of  chancery  Jurisdiction,  for  It  is 
safe  Co  predict  that,  if  the  contrary  doctrine 
were  to  prevmll,  it  would  reasonably  be 


pected  that  a  def^idant  who  was  chaired  In 
a  complaint  with  having  obstructed  a  pub- 
lic road  or  street  would  doiy  In  his  answer 
the  existence  of  the  highway.  A  plea  to  the 
merits  on  this  subject  img^t  to  be  heard  and 
determined  as  any  other  dlspoted  f&ct  In  a 
civil  case,  and  from  a  preponderance  of  the 
evidence  the  question  of  equitable  Jurisdic- 
tion should  be  ascertained.  love  t.  Morrill, 
19  Or.  B45,  24  Paa  91Ai  Union  Power  Oo.  r. 
Uchty,  42  Or.  663,  71  Paa  1044. 

£1]  The  answer  hwebi  denied  the  Krex- 
inent  of  the  complaint  that  F  street  was  a 
public  highway.  In  order  to  substantiate 
the  afflnnattve  of  this  issoe^  there  was  re- 
ceived in  evidence  at  the  trial  the  recorded 
plat  of  the  town  of  Unnton,  and  what  par- 
ports  to  be  a  copy  thereof  has  been  substitut- 
ed and  sent  up  with  the  record.  F  street  la 
represented  on  such  assumed  duplicate  as  a 
public  highway.  Such  counterpart,  however, 
does  not  contain  any  dedication  of  the 
sti-eets,  but  since  the  law  requires  the  plat 
of  a  town  to  be  duly  acknowledged  and  re- 
corded and  prescribes  a  penalty  for  a  fail- 
ure to  comply  therewith  (L.  O.  L.  S  3264).  It 
will  be  presumed.  In  absence  of  any  objec- 
tion to  the  admission  of  the  evidence  on  that 
account  that  the  law  has  been  obeyed  (Id.  { 
799,  sub.  34}  and  that  the  original  recorded 
plat  was  properly  executed,  and,  this  being 
so,  F  street  la  a  public  highway.  Id.  |  320U. 

[B]  In  suits  by  a  private  party  to  enjoin 
a  public  nuisance,  it  is  graerally  held  that 
he  must  not  only  suffer  an  Injury  differing 
In  kind  from  that  sustained  by  the  commun- 
ity at  large,  but  his  detriment  must  also  be 
irreparable,  or,  at  least  not  capable  of  full 
and  complete  compensation  in  damages. 
BUlott,  Beads  &  Streets  (Sd  Bd.)  i  850.  In 
rejerring  to  this  legal  prlncUile  the  author 
th«e  observes:  "This  is  no  doubt  a  fair 
statement  of  the  goieral  rule,  but  the 
phrase  irr^Mrable  Injury*  is  apt  ta  nUSlead. 
It  does  not  necessarily  mean  as  used  in  the 
law  of  injunctions,  ttiat  tba  injury  la  beyond 
the  possibility  of  compensation  in  damages, 
nor  that  It  must  be  great  And  the  fact  that 
no  actual  damages  can  be  proved,  so  that  In 
action  at  law  the  Jury  could  award  nominal 
damages  only,  often  furnishes  the  very  best 
reason  why  a  court  of  equi^  should  inter- 
fere In  cases  where  the  nuisance  la  a  con- 
tinuous one."  The  term  "Irr^iteraMe  dam- 
ages," to  prevent  which  injunction  may  Issue, 
Includes  wrongs  of  a  repeated  and  continu- 
ing character,  or  which  occasion  damages 
that  are  estimable  only  by  conjecture,  and 
not  by  any  accurate  standard.  Common- 
wealth V.  Pittsburgh,  eta,  B.  B.  Co.,  24  Pa. 
159,  62  Am.  Dec.  372.  See,  also,  upon  this 
subject  the  notes  to  the  case  of  Dudley  v. 
Hurst  67  Md.  44,  8  Atl.  901,  1  Am.  St  Bep. 
368. 

[7, 1]  The  plaintiff's  right  to  Ingress  and 
egress  to  and  from  that  street  to. his  Iota 
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has  been  clearly  eetaMWied,  uid  as  the  In- 
rasloii  of  that  liftht,  the  courtToctlon  <tf 
the  elerated  ro^Hray,  has  also  been  Bob* 
Btantiated.  he  la  entitled  to  tiie  leUef  de> 
auDded  In  the  complaint  Thla  redrees  can- 
not be  defeated  by  the  defendanfa  removal 
of  the  obstrnetion  after  this  salt  waa  in- 
Btltnted,  for  a  conrt  of  equity,  having  ob- 
tained Jurisdiction  to  grant  injunctive  re- 
lief, will  retain  the  right  to  hear  and  deter* 
mine  tne  cause  npoa  the  question  of  dam- 
ages. Whaley  v,  Wilson,  112  Ala.  627,  20 
South.  922;  nieschner  t.  Citizens'  invest- 
ment Oo-  25  Or.  119,  35  Pac.  174. 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed,  and  It  la  so 
ordered. 


CZ.ABK  et  aL  T.  LAT0I7BBTTB. 

(Supreme  Court  of  Oregon.   Feb.  18,  1913.) 

1.  Deeds  (|  207»>—BxacnTioM— Evidence. 

In  an' action  to  quiet  title  the  widow 
and  children  of  a  former  owner  who  claimed 
tbat  a  deed  executed  by  him  was  executed  in 
blank,  evidence  held  to  show  that  be  made  a 
deed  to  the  company  from  whom  defendant  de- 
rived title. 

I  Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  «  014-624 ;  Dec  Dig.  |  207.*] 

2.  Vbndob  and  PnaoHASEB  (8  229*)— Bona 
Fide  PuacnASBBS— CoMBraucnvs  Notice. 

A  purchaser  of  land  from  a  corporation  in 
which  be  owned  one  share  of  stock,  and  of 
which  his  son  was  clerk  or  secretary,  but  who 
had  never  participated  in  its  management,  was 
not  cbarxed  with  constmctive  notice  of  any 
fraud  perpetrated  by  the  corporation's  president 
iu  acquiring  title. 

IViA.  Note.— For  other  cases,  see  Voudor  and 
Purchaser,  Cent.  Dig.  H  477-^94;  Dec  Dig. 
1  229.*] 

3.  Acknowledquent  (S  47*)  —  Cvbiho  Dk- 
rcts— cubativb  statutes. 

The  acknowledgment  of  a  conveyauce  to  a 
corporation  before  a  notary  public  who  was 
president  of  the  corporation,  and  the  actual  ben- 
e6ciary  of  the  conveyance,  was  cured  by  Sess. 
Laws  1007,  c.  174,  p.  880, 1 1  (L.  O.  L.  f  7154), 
providing  that  all  deeds  aSeetiiv  real  property 
theretofore  executed  which  were  signed  by  the 
grantor  should  be  effective  without  sealing  or 
other  execution,  acknowledgment,  or  witnesses, 
and  that  all  snch  instmmsnts  which  ahmild  have 
been  acknowledged  or  attempted  in  good  faith 
to  be  acknowledged  before  an  officer  with  a  seal 
or  one  without  a  seal  whose  authority  should 
be  proved  by  a  certificate  of  a  clerk  of  a  court 
ot  record  should  be  entltied  to  record  and  re- 
ceivable in  evidence,  and  that,  when  so  record- 
ed, the  record,  when  duly  certified  by  the  coun- 
ty clerk,  should  be  evidence  in  all  courts,  and 
hence  the  conveyance  was  properly  received  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  H  235-240 ;  Dea  Dig.  i  4?.*] 

Appeal  from  Circuit  Court,  Tillamook 
County ;  Robert  O.  Morrow,  Judge. 

Action  by  John  B.  Clark  and  others  against 
C.  D.  Latonrette.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal  Affirmed. 


H.  T.  Botts,  Of  TUlatoook,  for  appellants. 
Dolph,  Mallory,  Simon  &  Oearin,  of  PorOend. 
on  the  brief,  for  respondent 

McBRIDB,  C.  J.  In  October,  1898.  one  J. 
Fay  Clark  executed  a  deed  to  the  Clackamas 
Abstract  &  Trust  Company,  purporting  to 
convey  a  quarter  section  of  land  In  Tillamook 
county  to  the  grantee.  John  F.  Clark,  who 
was  not  in  any  way  related  to  J.  Fay  Clark, 
the  grantor,  was  the  president,  manager,  and 
principal  stockholder  In  the  company,  and . 
testifies  that  the  grantor,  being  In  falling 
health,  offered  to  convey  the  land  to  him  In 
recognition  of  certain  friendly  services  ren- 
dered him,  and  that  among  other  reasons 
he  assigned  for  this  course  was  the  fact  tliut 
his  wife  and  children  In  the  East  were  Indif- 
ferent to  him,  and  that  he  did  not  want  them 
to  have  the  property  In  case  of  hia  death. 
John  F.  Clark  prepared  a  deed  to  the  land, 
naming  the  abstract  company  as  grantee, 
but  ae  he  says,  Intending  that  It  should  be 
held  for  him.  Ee  was  a  notary  public,  and, 
as  such,  took  the  acknowledgment  and  also 
signed  as  one  of  the  witnesses.  The  deed  was 
not  recorded.  J.  Fay  Clark  died  In  Oregon 
aty  In  1902.  Neither  he  nor  John  F.  Clark 
gave  any  attention  to  the  land  or  paid  the 
taxes  upon  It  from  1896  until  Its  purchase 
by  defendant  Latourette.  In  the  fall  of  1907, 
Latourette,  having  had  his  attention  called 
to  this  land  by  an  inquiry  from  another  party, 
and  supposing  from  the  similarity  of  names 
that  it  was  the  homestead  of  John  F.  Clark, 
made  Inquiry  of  Clark  In  regard  thereto. 
Clark  told  him  that  he  owned  the  land, 
showed  him  the  patent  from  the  United 
States,  the  deed  from  the  original  patentee 
to.  J.  Fay  Clark,  and  the  deed  from  J.  Fay 
Clark  to  the  abstract  company,  and  assured 
him  that  the  title  was  all  rlgbt,  except  the 
liens  for  unpaid  taxes.  Latourette  purchased 
the  land,  paying  f400  therefor,  and  assuming 
the  burden  of  the  unpaid  taxes.  Later  his 
deed  was  lost  or  mislaid,  and  the  abstract 
company  executed  a  new  deed  to  the  [wop- 
erty. 

The  plaintiffs,  who  are  the  widow  and 
children  of  J.  Fay  Clark,  brought  this  suit 
to  quiet  title  to  the  land,  and  I^atourette 
sets  up  his  title  through  the  conveyance  men- 
tioned. The  plaintiffs  by  way  of  reply  deny 
the  execution  of  the  conveyance  from  J.  Fay 
Clark  to  the  abstract  company.  They  fur- 
ther allege  that  tf  J.  Fay  Clark  eirar  exe- 
cuted a  conveyance  to  the  abstract  company, 
It  was  executed  with  the  name  of  the  grantee 
left  blank,  so  as  to  enable  John  F.  Clark, 
as  the  ngeat  of  J.  Fay  Clark,  to  Insert  the 
name  of  any  purchaser  he  might  find  for  the 
land,  that  he  found  no  purchaser,  and  that 
his  authority  to  insert  a  name  ceased  upon 
the  death  of  J.  Fay  Clark,  which  occurred 
October  4,  1902. 

[1]  There  is  no  evidence  to  sustain  plain- 


*For  other  easw  m*  nm«  tople  and  aeotioo  NUUBBR  la  Pec.  Dig.  it  Am.  Dig.  K«r-No.  8«rl«B  *  R«'r  Inden* 


Digitized  by 


129  PAOiriO 


KBPOBTEB 


(Or. 


tUh'  tilfiorr  ttat  thfl  name  of  tbe  abstract 
company  was  Inserted  after  the  acknowledg- 
ment of  the  deed.  It  la  a  theorr  resting  up- 
on mere  conjecture.  It  may  be  granted  that 
John  F.  Clark's  want  of  frankness  in  his 
replies  to  the  Inquiries  of  J.  Fay  Clark's 
relatives  concerning  the  property  casts  an 
air  of  susiAdon  over  his  testimony,  and  Uie 
alleged  reason  given  by  J.  Fay  C3ark  for 
making  the  conveyance  seems  peculiar  to 
say  the  least;  yet  in  me  respect  he  Is  sn> 
ported  by  the  testimony  of  Judge  Campbell, 
who  was  a  friend  and  roommate  of  J.  Fay 
Clark,  and  teetifles  that  J.  Fay  Clark  told 
him,  In  effect,  that  he  positively  had  no  use 
for  any  manba  of  his  fiunlly;  that  wh^ 
he  was  broke  his  fkml^  had  no  use  for  bim. 
This  Is  disinterested  and  reliable  testimony, 
and.  If  we  add  to  this  the  undeniable  fact 
that  Clark  was  a  man  of  a  peculiar  and 
"cranky"  dl^xwitlon,  the  conveyance  by 
him  to  John  F.  Clark  does  not  seem  so  im- 
probable as  would  appear  at  first  blush.  It 
Is  evldrait  that  neither  he  nor  his  granteck 
nor  any  one  else,  attached  any  particular 
value  to  the  land,  or  tliey  would  not  have 
allowed  it  to  be  sold  year  after  year  for  taxes. 
But,  whatever  may  have  been  the  good  faith 
OT  lack  of  good  faith  of  John  F.  Clark  in  the 
transaction,  we  are  satisfled  tiiat  a  deed  was 
actually  made  by  J.  Fay  Clark  to  the  abstract 
company,  and  there  is  nothing  to  Indicate 
anything  but  entire  good  faith  on  tbe  part 
of  the  defendant  l4itourett&  He  paid  9400 
in  gold  for  the  land,  and  spent  $130  in  bear- 
ing up  the  tax  Hens  agalzist  It  The  deeds  ex- 
hibited to  hlro  indicated  a  good  lltie  In  the 
abstract  company,  and  tiie  price  asked  and 
paid  was  not  under  the  circumstances  so  In- 
adequate as  to  excite  snsi^cion. 

[2]  It  is  true  that  he  owned  one  share  'of 
stock  In  the  abstract  company,  making  htm 
a  nominal  stockholder,  and  that  at  one  time 
his  son  was  a  cletk  ox  secretary  of  the  com- 
pany ;  but  he  himsdf  never  aetnally  partici- 
pated In  its  management,  and  there  Is 
nothing  in  these  relations  vrith  the  company 
to  cha^  him  with  actual  or  constructive  no- 
tice of  any  fraud  that  mi^  have  boon  perpe- 
trated by  its  president. 

[I]  The  deed  was  Irr^ularly  acknowledged 
and  witnessed.  The  irregularly  consisted 
in  the  to.ct  that  John  F.  Claris,  as  a  notary 
public,  took  the  acknowledgmoit  to  a  con- 
v^rance  to  the  company  of  wbidi  he  was  the 
president,  and  of  which  eonveyahce  he  was 
the  actual  beaefldary.  We  think  this  Irreg- 
ularlty  was  cured  by  the  provisions  of 
•section  1,  e.  174,  SessUm  Laws  of  1907  (section 
7154,  L.  O.  U),  which  is  as  foUows:  "AU 
deeds  or  other  ImAraments  affecting  of  pur- 
porting to  affect  real  property  heretofore  exe- 
cuted, in  this  state,  or  In  any  state  or  territory 
of  the  United  States,  or  In  any  foreign  coun- 
try, which  shall  have  been  rigned  Xny  the  gran- 
tor, shall  be  efrective  according  to  tbe  terms  of 
such  Instrument  without  sealing  or  other  ex- 


ecution, acknowledgment  of  witnesses  there- 
to whatever,  and  all  such  instnunrats  wtdtb 
shall  have  beoi  a^nowledged  or  attempted 
In  good  faith  to  be  acknowledged  before  an 
officer  having  a  seal,  whether  within  or  with- 
out the  state  of  Oregon,  or  an  officer  without 
a  seal,  whose  authority  to  take  acknowledg- 
ments within  the  atate  where  tbe  acknowled^ 
ment  was  taken  or  attempted  to  be  taken 
shall  be  proved  1^  certificate  of  the  deA  of 
a  court  of  record  ta  such  states  Shall  be  en- 
titied  to  remrd,  and  such  Instruments  so  e»- 
cuted  shall  be  received  in  evidence  in  all 
courts  In  this  state  abd  be  evidence  of  the 
titles  of  the  lands  therein  described  against 
the  grantors,  their  heirs  and  assigns.  When 
such  deed  or  other  instruments  so  executed 
are  recorded  In  the  records  of  deeds  in  the 
proper  county  of  this  state,  the  record  there- 
of duly  certified  by  the  county  <iak  of  such 
county  shall  be  evidence  in  all  courts  anA 
have  the  same  effect  as  the  orltf  nal  thereof!** 
We  are  of  the  oi^nlon  that  this  section  was 
intended  to  render  valid  for  all  purposes  the 
class  of  Instruments  maitimed  thwein,  and 
tliat  all  audi  deeds  afta  the  passage  of  said 
act.  If  not  theretofore  recorded  were  entitled 
to  record,  and  that  certified  copies  of  such 
record  are  entttied  to  be  recdved  in  evidence 
upon  the  same  footing  as  amveyances  regu- 
larly witnessed  and  admowledged.  This 
being  the  case,  there  was  no  error  committed 
in  receiving  the  certified  wpj  of  the  deed  in 
evidence. 
The  decree  Is  afBrmed. 


BTDVENB  V.  CABBOtlfc 
In  re  81*BVENS. 
(Supreme  Court  of  Oregon.    FeK  18,  1918.) 

1.  Wills  (|  620*)— OONfirrsnonon— Interesi 

Cbeatkd— "Vested  ob  Contingent. 

A  legac7  or  an  interest  created  by  devise 
shoald  always  be  constmed  as  vested  rather 
than  contingent. 

[Ed.  Note.— For  other  eases,  see  ITOls,  Cait 
Dig.  fS  1461, 1462;  Dea  Dig.  1 620.*] 

2.  WtLLB  (I  680*)— COnSIBUCTZON  — l^SIED 
OB  CONTINQBNT  INTBBEST. 

Where  a  testator  devised  aU  of  Ms  real 
property  to  hfs  wife  for  life,  directing  that 
part  of  it  shoald  be  sold  at  her  death,  and  oat 
of  tbe  proceeds  a  legacy  shoald  be  paid  to  bis 
daughter,  the  interest  of  the  daughter  in  the 
legacy  vested  at  the  death  of  the  testator,  and 
her  death  prior  to  that  of  the  wife  did  not 
cause  a  lapse  <d  her  legacy,  iriilch  might  be 
enforced  in  favor  of  her  heirs. 

[Ed.  Note.— For  other  cases,  see  Wins,  Cent. 
^•^^i  1464^1480.  I486,  1487;  Dec  INg.  1 

Appeal  from  Circuit  Court,  Lane  Oonnty; 
John  S.  Ooke^  Judge. 

Settlement  of  the  final  account  of  Wellqr 
Stevens,  as  executor  of  James  A.  Stevens, 
In  which  Anna  Carroll,  as  administratrix  of 
M.  I*  Sommervlll^  filed  objections.  From  an 
order  of  the  County  Court  denying  discharge, 
the  executor  appealed  to  the  Circuit  Court; 
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Which  Bostalued  the  order,  and  he  appeals. 
Affirmed. 

James  A.  Bterais  died,  leaving  a  vlll, 
which  contalDB,  among  othera,  the  following ' 
prorlalona:  "I  hereby  give,  deriae  and  he-! 
qoeath  unto  mj  wile,  Emily  F.  SteTens,  all 
my  real  estate  wheresoerer  situate  to  have^  < 
possess  and  use  daring  the  lifetime  ot  said 
Bmily  F.  SteTOoa,  and  after  the  death  of 
said  Bmlly  F.  Stevens,  my  nld  wife,  I  hereby  < 
direct,  give  and  devise  ante  my  son  Ijenn  U 
Stevens  Uie  sevenly-flve  acre  tract  ot  land  to  { 
become  the  absolute  property  of  aald  Lenn : 
Lb  Stevens  upon  the  death  of  my  said  wife,  \ 
Bmily  F.  Stevens.  *  *  *  I  hereby  give 
and  bequeath  auto  my  daughter  Maggie  Som- 
mervUIe  the  sum  of  two  thousand  iVifiOQJQOi 
dollars  to  be  paid  upon  the  death  of  my  aatd 
wife  Bmlly  F.  Stevens  and  to  be  paid  out 
of  proceeds  that  may  be  derived  from  my 
home  place  consisting  ot  about  one  hundred 
and  fifty  acres  In  Lane  county,  Oregon,  where 
I  am  now  living.  If  my  son  Welby  Stevens 
80  desires  he  can  pay  aald  two  thousand 
(12,000.00)  dollars  out  of  his  private,  Individ- 
ual (uBcLs  at  or  before  the  death  of  my  said 
wife  Emily  F.  Stevens  instead  of  paying  said 
sum  out  of  proceeds  to  be  derived  from  my 
home  place.  *  *  *  Z  give,  devise  and  be- 
queath unto  my  son  Welby  Stevens  my  home 
place  consisting  of  about  one  hundred  and 
fifty  acres  In  Lane  county,  Or^n,  to  be- 
come and  be  his  property  absolutely  upon  the 
death  of  my  said  wife  Emily  F.  Stevens,  and 
upon  payment  of  said  f2,000.00  as  above." 
Subsequent  to  the  death  of  the  testator,  Uag- 
gle  Sommervllle  died,  and  later  her  hus- 
band, U.  L.  Sommervllle,  died,  both  without 
Issue.  E^nily  Stevens,  the  wife  ot  tjj|s-testa- 
tor,  still  survives.  Welby  Stevens,  t£e  execu- 
tor of  the  will,  filed  his  final  account,  and 
asked  to  be  discharged.  Anna  Carroll,  ad- 
ministratrix of  the  estate  of  M.  h.  Sommer- 
viUe,  resisted  the  appUcatlDn  for  a  discharge 
on  the  ground  that  the  estate  of  M.  L.  Som- 
mervllle had  a  vested  Interest  In  the  $2,000 
bequeathed  to  Maggie,  his  wife,  In  her  fa- 
ther's will,  which,  by  the  terms  of  said  will, 
the  executor  was  directed  to  pay,  and  that 
he  should  be  required,  tor  that  purpose,  to 
continue  in  his  office  until  the  death  of  Ekn- 
ily  Stevens  and  the  paymait  of  the  legacy. 
Trom  an  order  of  the  county  court  refusing 
to  discharge  tiie  execator,  he  appealed  to  the 
circuit  court,  which  snstaiued  the  order  of 
the  county  court;  and  from  this  decision  the 
executor  appeals  to  this  court 

Oeorge  B.  Dorrla,  of  Eugoie,  for  appellant 
A.  O.  Woodcock  and  BL  O.  Potter,  both  of 
Bugene,  for  respondent 

McBRH>B,  O.  J.  (after  stating  the  facto 
as  above).  It  is  conceded  that  if,  under  the 
terms  of  the  will,  the  bequest  to  Maggie  Som- 
mervllle became  a  vested  legacy  upon  the 
death  of  her  father,  tbt  deem  ot  the  chrcult  i 


court  is  correct  It  the  l^cy  did  not  be- 
come vested  upon  the  death  of  the  testator, 
then  it  has  lapsed,  and  there  is  no  reason 
why  the  executor  should  not  be  discharged. 

[1 ,  2]  We  are  of  the  opinion  that  the  legacy 
became  vestM  upon  the  death  of  the  testator. 
A  legacy  or  Interest  created  by  devise  should 
always  be  construed  as  vested  rather  than 
contingent  Wlnslow  v.  Butherford,  68  Or. 
124,  114  Fac:  930.  A  vested  estate  is  an  es- 
tate where  there  is  a  person  In  being  who 
would  have  an  Immediate  ri|^t  to  the  pos- 
session ot  the  lands  upon  the  ceasing  ot  some 
Intermediate  or  precedent  estate.  See  Words 
and  Flurases,  title  "Vested  Estate,"  and  cases 
there  dted.  It  seems  clear  that,  upon  the 
death  of  the  testator,  Ma^e  Sommervllle 
had  an  .Immediate  right  to  the  legacy  be* 
queatbed  to  her,  subject  only  to  the  termina- 
tion of  her  mother's  Interest  In  the  property. 
"Where  real  or  personal  estate  Is  devised  or 
bequeathed  to  a  person,  and  though  the  vest- 
ing In  right  or  interest  at  first  sight  swears 
to  d^;>rad  upon  the  attainment  of  a  given  age 
or  upon  the  arrival  or  occurrence  ot  an  evmit 
or  time  which  is  sure  to  happen  or  arrive^  or, 
in  the  case  of  residuary  bequest  without  any 
limitation  over,  upon  muilage^  yet  If  the  at 
tainment  of  mdi  age  or  the  arrival  or  occur- 
rence of  audi  erait  or  time  does  not  form  part 
of  the  OTlginal  descrlptim  of  tlid  devisee  or 
legatee^  and  the  suspensive  ezprassims  axe  ot 
such  a  nature  lliat  tluiy  may  be  omiatrued  to 
refer,  not  to  the  vesting  In  rl^t  or  Interest 
but  to  the  vestli^  in  possession  w  enjoyment 
and  it  appears  from  the  Item  of  the  limitation, 
when  more  tAwtiy  contddered,  or  from  the 
intermediate  dfiQHMition  of  tlie  property,  or 
from  other  passages,  to  be  probable  that  it 
was  only  intoUled  to  delay  the  vesting  in  pos- 
session or  enjoymttt  in  mdi  cas^  tlie  sus- 
penalve  expressions  will  be  refwred  to  the 
vesting  in  poMssslon  or  aajt^ait  and  the 
Interest  of  the  devisee  or  legatee  will  be  ac- 
tually vested  in  ri|^  before  the  age  or  pe- 
riod spedfled."  Smith,  ICzec.  Int  f  309. 

In  JadEson  v.  Jaiftson,  1  Ves.  Sen.  217,  a 
father  bequeathed  to  bis  son  £400  to  be  paid 
to  him  at  the  end  of  one  year  after  the  tes- 
tator's death,  and  a  tmtber  sum  ot  £100  to 
be  paid  to  him  at  the  death  of  his  mother. 
The  son  died  before  the  mother.  The  court 
held  that  he  took  a  vested  Interest  In  the 
£100,  saying  that  the  legacy  was  plainly  vest- 
ed, though  the  time  of  payment  was  irastpon- 
ed.  See,  also,'  Warrra  v.  Hembree,  8  Or. 
118 ;  Wlnslow  v.  Rutherford,  supra,  and  cas- 
es there  dted.  Fairly  v.  Kline,  3  N.  J.  Law, 
754,  4  Am.  Dec.  414,  is  in  point  upon  this 
proposition,  in  which  case  a  testator  directed 
his  lands  to  be  sold  after  his  wife's  death, 
and  the  proceeds  to  be  divided  among  his 
children.  One  of  the  children  died  before  the 
mother,  and  It  was  held  that  the  legacy  be- 
came vested,  and, that  the  husband  of  the 
child  so  dying  became  entitled  to  the  legate 
as  tlie  administrattff  of  hia  wlfa    In  that 
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case  the  court  say :  "It  1b  certain  that  lega- 
cies charged  upon  land  are  subject  to  differ- 
ent rules  from  those  charged  upon  the  per- 
sonal estate  only.  If  a  legacy  charged  upon 
personal  estate  only  be  given  unconditional- 
ly, and  dependent  upon  no  future  contingen- 
cy, then  though  the  day  of  payment  be  post- 
poned, as  if  It  be  to  be  paid  when  the  legatee 
attains  the  age  of  21  years,  or  marries,  or 
other  contingency  happens,  yet  if  the  legatee 
died  before  that  day,  his  representatlvea  shall 
take.  It  Is  a  vested  legacy.  It  cannot  fall. 
But  If  the  legacy  be  charged  upon  lands  in  the 
hunda  of  the  heir,  and  that  whether  It  be  the 
hieres  natus  or  the  fasres  factns,  and  the 
legatee  died  before  the  day  of  payment,  It 
will  not  go  to  his  representatlTes,  but  will 
merge  In  the  land  for  the  benefit  of  the  heirs. 
This  is  the  general  rule.  But  th^  is  an 
exception  to  this  rule,  as  well  settled  at  this 
day  as  the  mle  Itself.  It  is  this :  That  when 
the  payment  is  postponed  merely  for  the  con- 
venlmce  and  benefit  of  the  estate  and  fam- 
ily, and  not  on  account  of  considerations  re- 
lating to  the  legatee  himself,  then,  though  the 
legatee  die  before  the  day  of  payment,  yet 
the  legacy  shall  not  merge  for  the  benefit  of 
the  heirs,  but  shall  go  to  the  representaUre. 
It  Is  a  rested  legacy."  The  same  rule  Is  an- 
nounced In  Cropley  t.  Cooper,  19  WalL  167, 
22  L.  Ed.  109;  Pond  t.  AUen,  15  B.  I.  171. 
2  Aa  802. 

In  the  case  at  bar,  u  In  those  last  cited, 
the  legai^  U  gtroi  absolutely.  Its  payment 
Is  postponed  for  no  reason  personal  to  or  in 
the  Interest  of  the  legatee,  but  solely  for  the 
benefit  of  the  widow.  For  these  reasons  we 
hold  that  the  right  to  receive  this  legacy  be- 
came vested  in  Maggie  Sommervllle  upon  the 
death  of  her  father,  and  descended  to  her 
huaband  at  ber  death,  and  that  upon  his 
death  this  right  passed  to  his  repmenta- 
tlvea. 

The  decree  of  the  circuit  court  Is  affirmed. 


THORNTON  et  aL  T.  ttat.t.am  et  aL 
(Supreme  Court  of  Or^n.    Feb.  18,  1^.) 

1.  AOBIOtTLTUBX  (|  11*)— tiUTOTKS— AFFLICA- 

•now. 

Statutes  conferring  a  lien  oh  property  for 
services  In  clearing  land  being  In  derogation 
of  the  common  Isw,  and  therefore  strictly  con- 
■tmed,  one  seeking  to  charge  with  a  lien  the 
property  of  another  with  whom  he  has  not  con- 
tracted must  show  a  strict  compliance  widi  the 
statute  conferring  the  lien. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Die.  S8  15-30 ;  Dec  Dig.  |  !!.•] 

2.  AOBICULTDBE    (J  11*)— LiKNS— STATOIIS— 

"Pbbson  in  Possbssion." 

L>.  O.  L.  I  7430,  provides  that  any  person 
who  shall  clear  any  land  at  the  request  of  the 
owner  or  "persou  in  lawful  possession"  shall 
have  a  lien  for  his  wages  and  charges  which 
shaU  be  preferred,  etc.  Btid,  that  a  mere  con- 
tractor who  goes  on  land  to  perform  services 
thereon  for  the  owner  dees  not  thereby  ac- 
(tuire  possession  within  such  section,  so  as  to 


confer  on  bis  servants  the  right  to  a  lien  for 
wages  and  charges  for  clearing  the  land. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  86  15-30;  Dec.  Dig.  |  ll.*l 
S.  Ejectment  (|  35*)— Liabzutt  of  PasnEs 

—Possession  of  Servant. 

Since  the  possession  of  a  servant  Is  the 
possession  of  toe  master,  ejectment  will  not 
lie  against  a  mere  servant  of  a  laniluwDer. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Die-  i  128;  Dm.  Dig.  I  85.*] 

4.  Agbicttltubc  (f  IB*)  —  Guauno  Land— 
Lien— Descbiption. 

Where  a  description  ot  a  tract  of  Inn  1  ou 
which  it  was  sought  to  impose  a  lien  for  i-li-ar- 
ing  services  did  not  close,  and  was  ilieri-fore 
vague  and  unintelligible,  it  did  not  oonxiitute 
a  description  of  the  land  by  metes  and  liutinds 
or  by  legal  subdivisions,  as  ret|uired  by  1^.  O. 
L.  i  74^,  providing  for  a  lien  by  the  fihiig  of 
a  bill  for  the  services  and  a  statement  of  the 
contract  with  a  sufficient  descriptioo  of  the 
land  by  metes  and  bounds  or  legal  aubdividons, 
and  was  therefore  insoffident. 

[EH.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  SS  42-49;  Dec.  Dig.  S  15.*] 

5.  A6EICUI.TUBE    (I  11*)— CLEAKIHQ  LaND— 

Lien. 

Under  L.  O.  L.  S  7439,  providing  that  a 
person  who  shall  clear  any  land  at  the  re* 
quest  of  the  owner  or  person  in  lawful  posses- 
sion shall  have  a  lien  on  the  "said  land  so  Im- 
proved or  cleared"  for  his  wages  and  chaises, 
etc.,  no  lien  can  be  sustained  on  a  particular 
tract  of  land  for  clearing  servlcaa  rendered  with 
reference  to  a  different  tract 

[Ed.  Note.— For  other  cases,  eee  Agricnltue. 
C^t  Dig.  H  15-30;  DecTDIg.  |  11.*] 

Appeal  from  Circuit  Court,  Hood  River 
County;  W.  L.  Bradsbaw,  Judge. 

Suit  by  J.  Thornton  and  another  against 
A.  C.  Hallam  and  others  to  enforce  a  log- 
ger's lien.  From  a  decree  In  favor  of  com 
plainanta,  defendants  Charles  S.  Ghapmai* 
and  Them.  "A.  Sherrard  aitpeaL  Reversed  and 
dismissed. 

The  complaint  alleges  that  the  defendants 
Chapman  and  Sherrard  are  the  owners,  or 
reputed  owners,  of  the  following  described 
tract  of  land,  to  wit:  "Beginning  at  a  pot&t 
which  Is  778  feet  west  of  a  point  on  east 
section  line  of  section  1,  township  i  N.,  of 
range  10  Bi  of  the  Willamette  meridian,  534 
feet  north  of  quarter  corner  on  east  side  of 
said  section  1;  thence  north  parallel  with 
said  east  line  of  said  section  1 ;  223  feet  to 
a  stake;  thence  924  feet  to  another  stake; 
thence  south  parallel  with  east  side  050  feet 
to  a  stake ;  thence  to  place  of  beginning,  lebs 
1  acre,  and  containing  22  acres.  Also  a  tract 
described  as  follows :  Beginning  at  a  point 
on  north  side  ot  section  1,  890  feet  east  of 
the  quarter  of  the  said  section  1;  thence 
east  230  feet;  thence  south  parallel  with 
north  and  south  center  line  of  said  section 
1,  670  feet;  thence  west  418  feet;  thence 
north  670  feet  to  place  of  beginning,  contain- 
ing 5  acres.  All  of  said  land  above  describ- 
ed lying  and  being  in  the  N.  B.  %  of  section 
1,  township  1  N.,  of  range  10  E.  of  the  Wil- 
lamette meridian,  in  Hood  River  county.  Or." 
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The  complaint  also  atatea  that  Obapman  and 
Sherrard  "entered  Into  a  wmtract  with  the 
sold  A.  G.  Ballam,  by  the  terms  of  which 
Hallam  was  to  clear  and  Improve  the  land 
aforesaid ;  that  at  all  times  thereafter  Hal- 
lam bad  legitimate  right  and  authority  to 
clear  and  to  employ  and  contract  with  oth- 
ers to  clear  said  land;  that  subsequent  to 
entering  into  said  contract  with  Chapman 
and  Sherrard  to  dear  and  improre  said  land 
Hallam  on  the  IStb  day  of  January.  1911, 
then  in  possession  of  said  land,  entered  into 
a  subcontract  with  plaintiffs  to  slash  the 
timber  down  to  six  Inches  in  diameter  on 
said  land;  that,  in  pursuance  of  said  con- 
tract so  entered  into  with  Hallam,  plaintlfFs 
slashed  all  the  timber  down  to  six  inches 
diameter  on  said  land  and  fulfilled  said  con- 
tract; that  by  the  terms  of  said  contract 
it  was  expressly  understood  and  agreed  that 
Hallam  would  pay  and  plalntlfla  would  re- 
ceive for  slashing  the  timber  on  said  lands 
$1S.00  per  acre."  Claiming  from  Hallam  an 
unpaid  balance  of  $309,  the  complaint  sets 
out  th^  preparation  and  filing  by  the  plain- 
tiffs of  a  claim  of  lien  and  recording  of  the 
same  in  the  records  of  mechanics'  liens  in 
the  county  wherein  the  land  Is  situated,  and 
prays  a  decree  subjecting  the  premises  to 
sale  under  the  lien  thus  claimed.  The  an- 
swer of  the  defendants  Chapman  And  Sher- 
rard traverses  all  the  allegations  of  the  com- 
plaint, except  as  otherwise  stated  In  the  af- 
flrmatlTe  matter  of  their  answer.  They  avow 
ownership  of  the  N.  Bl  %  of  section  1,  town- 
ship 1  N.,  range  10  BL,  of  the  Willamette 
meridian,  within  which  is  included  all  the 
land  mentioned  In  the  complaint  Tbej  set 
out  in  their  very  words  certain  contracts 
which  Qiey  had  with  the  defendant  Hallam 
to  clear  certain  lands  In  the  qnartor  vasgk- 
tioned  for  whidi  in  part  payment  he  was  to 
receive  from  them  a  conveyance  of  a  cer- 
tain other  10-acre  tract  in  that  same  sub- 
division, and  declare  these  to  be  the  only 
contracts  between  them  and  Hallam  for  the 
clearing  of  any  tract  of  lend.  They  then 
quote  in  full  the  notice  or  claim  of  lien  filed 
by  the  plaintiffs,  and  charge  that  it  Is  de- 
tective, insufficient,  and  void  for  the  reascm 
that  said  claim  or  lien  does  not  contain  a 
soffldent  description  of  land  by  metes  and 
bounds  or  l^al  subdivisions,  and  for  the 
fnrttier  reason  that  it  described  a  Mnd  of 
work  as  performed  by  plaintiffs  for  which 
there  is  no  lien  given  by  any  statute  of  the 
state  of  Oregon."  This  last  auction, 
amounting  to  tihe  defendants*  legal  ctmdnsion 
about  the  constmctlon  of  the  plalntlfli^  idalm 
of  lien,  Is  denied  by  the  plaintiffs  in  llielr 
reply,  but  they  admit  tliat  the  contracts  qjiot- 
ed  In  the  answer  are  the  agreouents  be- 
tween Uie  answering  defendants  and  the  de- 
fendant Hallam.  The  drcnit  court  heard  the 
testimony  of  the  parties,  and,  without  any 
pleading  calling  for  a  correction  of  the  de- 
scription, utered  a  decree  forecloainc  the 


Uoi  In  favor  of  the  plaintUFs  by  a  closing 
description  from  whidi  decree  the  defendant 
Sherrard  and  Chapman  have  appealed. 

William  U  Brewster,  of  Portland  (King- 
man Brewster,  of  Portland,  on  the  brief),  Cor 
appellants.  S.  W.  Starts  at  Bood  Btnt,  for 
reepondenta 

BTTBNETT,  J.  (after  stating  the  facts  as 
above).  "Any  pwson  or  i^rsons  who  AtHl 
hereafter  clear  any  land  or  improve  the  same 
by  ditching,  mking  or  tUlng  the  same  at  the 
request  of  the  owner  or  person  in  the  law- 
ful possession  of  the  same  shall  have  a  Uen 
on  the  said  lands  so  improved  or  cleared  for 
his  wages  and  chai^  for  the  said  sarloeb 
whldi  Hen  shall  be  preferred  to  every  other 
lien,  mortgage  or  incumbrance  of  a  subse- 
quent date."  U  O.  L.  I  7439.  "It  shall  be 
the  doty  of  every  parson  claiming  the  bene- 
fits of  this  act  to  file  with  the  county  clerk 
of  the  county  where  the  land  Is  situated 
within  sixty  days  after  the  completion  of  the 
clearing  or  improvement  of  any  lands  provid- 
ed  for  in  sectitm  7489  or  after  the  comple- 
tlon  of  any  contract  to  clear  or  Imiwove  any 
land  In  this  act  provided,  a  bill  of  the  wages 
due  such  jfenoa  for  su<^  service  and  a  state- 
ment of  the  contract^  the  name  of  the  con- 
tractor together  with  a  sufficient  description 
of  land  by  metes  and  bounds  or  legal  sub- 
divislona  The  said  bUl  so  filed  shaU  ex- 
hibit the  total  amount  of  bis  demand,  after 
dividing  (deducting)  all  set-offs  and  counter- 
claims, and  shall  be  verified  by  the  oath  of 
such  claimant  that  ttie  same  Is  true  and  an 
actual,  bona  fide^  and  existing  debt"  U  O. 
L.  I  7440. 

[1]  One  seeUng  to  take  or  charge  with  a 
lien  tbe  property  oi  another  with  whom  he 
has  not  contracted  maat  be  able  to  show  a 
strict  compliance  irith  an%  statute  giving 
such  privilegeb  Tbe  statutes  conferring  a 
lien  np(m  property  tat  servioes  have  always 
been  strictly  construed,  being  In  derogation 
of  the  common  law.  Kesartee  v.  Marks,  16 
Or.  629.  16  Pae.  407;  PUs  t.  KilUngsworth, 
20  Or.  432,  aa  Paa  806;  Gordon  v.  Deal.  28 
Or.  163,  81  Pac.  287;  BanUn  r.  Malarkey, 
23  Or.  69S,  82  Faa  e2a 

[2]  The  contracts  whldi  both  putlee  ad- 
mit cuistitnted  the  rule  governing  the  rela^ 
tlons  betwem  Uie  owners  and  Hallam  show 
that  the' second  described  tract  In  the  cmn- 
plaint  iraa  to  be  taken  by  Hallam  aa  part 
compoisatlfm  tax  clearing  the  larger  tract 
mentioned  In  ttm  contract  Nothing  Is  said 
In  titose  contracts  about  Hallam  taking  po»- 
seedlon  of  the  land  which  he  was  to  receive 
as  compensation.  The  defmdants  contend 
that  under  these  drcnmstances,  at  least  as 
to  tba  sm^er  tract  described  In  Ihe  com- 
plain^ Hallam  was  not  In  lawful  possession 
of  the  same  so  aa  to  give  him  authority  to 
contract  with  the  idalntlfla  ao  as  to  bind  the 
title  of  the  owner  In  fee.  The  mere  fiict  that 
a  contracb»  goes  upon  land  tw  the  purpose 
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of  perfomdng  serrlces  thereon  for  the  owner 
does  not  glre  him  possesBlou.  It  Is  manifest 
that  Hallam  could  not  have  maintained 
ejectment  against  Chapman  and  Sherrard 
to  recoTer  posaeaslon  of  any  of  the  land  de- 
scribed In  the  con^lalnt  He  stood  In  no 
better  relation  to  the  owners  In  fee  than  any 
employe  or  s^ant  of  theirs,  and  therefore 
1b  not  a  person  in  lawful  possession  of  the 
land  In  that  sense  which  wonid  authorize 
him  to  contract  with  a  stranger  so  as  to 
charge  owners  of  the  fee  or  affect  their  es- 
tate. 

II]  The  weight  of  authority  Is  that  eject- 
ment will  not  Ue  against  a  mere  servant  of 
the  landholder.  Folack  t.  Mansfield,  44  CaL 
86,  13  Am.  Rep.  151;  Chiniqny  t.  Catholic 
Bishop,  41  lU.  14&  The  reason  Is  that  in 
snch  cases  the  possession  of  the  servant  or 
the  employs  Is  the  possession  of  the  employ- 
er, liens  of  the  kind  under  consideration 
are  plainly  distinguishable  from  those  aris- 
ing under  the  general  law  rtiatlng  to  me- 
chanic's Hens  set  out  in  section  7416  et  seq., 
L.  O.  L.,  providing  that  several  classes  or 
persons  therein  named  "ahall  have  a  Hen 
upon  the  property  for  the  work  or  labor  done 
*  *  *  or  material  furnished  at  the  In- 
stance of  the  owner  of  the  building  or  im- 
prnvement  or  his  agent;  and  every  contrac- 
tor, subcontractor,  architect,  builder,  or  oth- 
er person  tiavlng  charge  of  the  construction, 
alteration  or  repair  in  full  or  In  part  of  any 
building  as  aforesaid  shall  be  held  to  be  the 
agent  for  the  purposes  of  this  act"  In  the 
statute  under  which  this  suit  is  instituted 
there  la  no  provision  for  making  a  contrac- 
tor the  agent  of  the  owner.  The  only  one 
eoUtled  to  charge  the  lands  with  a  lien  la  the 
owner  or  person  in  lawftil  possesdon  of  the 
sama 

(4]  Again,  it  will  be  observed  that  the  tract 
flrst  described  in  the  complaint  has  a  de- 
scription which  does  not  close,  and  hence  is 
vague  and  uolntelllglble.  It  does  not  con- 
stitute a  description  of  lands  by  metes  and 
bounds  or  by  legal  subdivisions  as  the  stat- 
ute expressly  requires.  Although  in  Bogard 
V.  Barhan,  S2  Or.  124,  86  Pac.  673,  132  Am. 
St  Uep.  676,  this  court  held  that  spedflc  per- 
formance would  lie  to  compel  the  conveyance 
of  proiierty  described  by  certain  names,  and 
that  parol  testimony  would  be  received  to 
ideorlfy  such  property  so  as  to  oiforce  vpedt- 
ic  iterformance,  yet  In  that  same  case  It  was 
held  In  an  opinion  by  Mr.  Justice  Bakln  that 
a  description  by  metes  and  bounds  which 
would  not  close  was  void.  More  than  that 
tiiere  was  no  issue  raised  ou  the  subject  of 
mistake,  and,  even  if  there  had  been,  there 
could  not  have  been  any  ground  for  calling 
it  a  mutual  mistake  which  equity  would  cor- 
rect, for  the  plalntlffB  wen  itroceeding  at 
their  peril,  and  not  by  virtue  of  any  contrft<>- 
tual  relation  with  the  defendant  ownras. 

Ill  It  appears  in  the  testimony  without 
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dispute  that  Oie  labor  pucfomiea  by  flie 
plalntlffB  on  tike  flre-acEe  tract  deaeribed  In 
the  complaint  was  done  at  the  Instance  and 
request  of  Hallam  for  Ua  own  purposes,  and 
that  this  five-acre  tract  was  not  included  or 
Intaided  to  be  Induded  for  dearlng  In  flu 
contracts  between  Hallam  and  the  defend- 
ants EOkOTmrd  and  Chapman.  Bsdu^ng  the 
flnrt-mentloned  tract,  as  we  must  under  the 
aolborlty  of  B<«ard  r.  Baihan,  supra,  the 
liw  must  fail  even  If  die  flve-acre  tract  were 
proper^  Included  within  die  claim,  because 
fht  statem^t  prescribed  by  the  statute  must 
be  tme  and  for  an  actoal  bona  flde  existing 
debt  for  labor  performed  on  the  land  sought 
to  be  cbarged  at  the  request  of  the  owner 
or  person  in  lawful  poososdon.  As  to  the 
five-acre  tract,  the  claim  is  not  true,  because 
It  meka  to  charge  that  tract  with  clearing 
done  eleewfaere^  and  must  fail  for  diat  ie«<- 
son  as  well  as  the  one  already  noted. 

Ibe  decree  Is  veraned,  and  tbe  aalt  dl» 
missed. 


FOBBEST  T.  PORTLAND  BY.,  LIGHT  A 
POWER  CO. 

(Supreme  Court  of  Oregon.   Feb.  18,  191S.) 

1.  WiTHSSSES  (t  219*)— C01IFITINCT--PB[Tai- 

CUNa— PaiVILBQB— WAIVXB. 

Where  plaintiff  In  an  action  for  Injuries 
testified  to  her  physical  condition,  alleged  to 
have  resulted  from  the  injury  sued  for,  and  ad- 
mitted that  she  consulted  a  physician,  submit- 
ted herself  for  examination,  and  obtained  his 
opinion  as  to  her  condition,  bat  did  not  call 
him  as  a  witness,  she  waived  her  right  to  ob- 
ject to  the  physician  testifying  as  a  witness  for 
the  defendant,  under  I^  O.  L.  S|  783,  734,  pro- 
viding that  a  regular  physician  or  snrgeon  stiall 
not  withoDt  the  consent  of  bis  patient  be  ex- 
amined in  a  civil  action  as  to  any  information 
acquired  in  attending  the  patient  necessary  to 
enable  him  to  preicnbe  or  act  therefor,  pro- 
vided that,  if  the  party  to  the  action  offer  him- 
self as  a  witness,  then  he  shall  be  deemed  to 
have  consented  to  the  examination  of  the  physic 
cian. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  S{  769,  781,  782;  Dec.  Dig.  f  219.*] 

2.  Afpeal  ANn  BaaoB  (I  1066*)— HASiuxaa 
Ekau}>— RccEPTioir  or  BTinnHci— CoHirLa.- 
Tivc  TBsnHonr— QiTALinoATxoir  or  Wrr- 

HKBS. 

Where,  in  an  action  for  injuries,  plaintiff 
called  ten  witnesses,  including  three  phrsiciana 
whom  she  bad  consulted,  and  who  testified  with' 
reference  to  her  pltyaical  condition,  and  de- 
fendant called  three  witnesses,  such  fact  did 
not  render  innocnoas  an  erroneons  mling  ex- 
duding  the  testimony  of  a  physician  to  whom 
plaintiff  sDbmitted  herself  for  examination,  but 
whom  she  did  not  call,  whose  testimony  was 
offered  by  defendant  on  the  theory  that  such 
witness'  testimony  was  cumulative  only,  un- 
der li.  O.  L.  t  856.  providing  that  the  conrt 
may  stop  the  production  of  further  evidence  on 
any  particular  point  when  the  evidence  on  it 
is  already  so  foil  as  to  preclude  reasooaUe 
doubt 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  41S7-S^  S07;  Dec 
Dig.  i  lOBe.*] 
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8.  Appbai.  akd  Ebbob  <S  987* )— ^tixw— 

Verdict— "Trial  by  Jubt." 

CodbL  act  7.  i  3,  as  ameoded  Id  1910 
(L.  O.  L.  xxiv),  provides  that,  in  actiooi  at 
law,  the  right  to  trial  by  Jury  shall  be  pre- 
■erved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court,  unless  the 
court  can  affirmatively  say  there  is  no  evidence 
to  support  the  verdict.  Beld,  that  the  term 
"trial  by  Jnry,"  as  so  used,  means  a  verdict 
reached  under  the  forms  of  law  prescribed  for 
a  jury  trial,  and  hence  meh  section  does  not 
preclude  the  Supreme  Court  from  reversing  a 
Judgment  based  on  a  verdict  returned  after  the 
erroneous  exclusioo  of  material  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  8893-8896;  Dec.  Dig.  | 
987.* 

For  other  definitions,  see  Words  and  Phraa* 
es,  ToL  8.  pp.  7108-7107,  7821.] 

Appeal  from  Circuit  Court,  Multnomab 
County ;  Robert  G.  Morrow,  Judge. 

Action  by  Gertrude  H.  Forrest  agalnat  the 
Portland  Railway,  I^ht  &  Power  Company. 
Judgment  for  plalntlfF,  and  def aidant  ap- 
peals. Rerersed. 

The  plaintiff  was  a  pasaoiger  In  one  of 
the  defendant's  street  cars,  and  claims  to 
bare  been  injnred  in  a  colUsion  between  that 
car  and  another  one  on  the  same  Une.  She. 
alleged  "Oat  the  shock  of  said  colUalon  great- 
ly injnred  tbe  n^rotu  system  of  the  plain- 
tiff, caused  a  displacement  of  ber  uterus,  roi- 
dered  her  sld^  and  sore,  caused  her  to  be 
confined  to  ber  room  almost  constuitly  for 
two  months,  caused  her  great  physical  pain 
and  Buffering,  necessitated  tbe  employing  of 
physicians  and  paying  and  incurring  expens- 
es  for  medical  treatment,  *  •  •  and  left 
her  weak  and  nervous  and  permanently  In- 
jured to  ber  damage"  In  a  sum  named.  The 
answer  traversed  all  tbe  allegations  of  the 
complaint  except  that  of  tbe  def^anf  s  own 
corporate  character,  but  at  the  trial  the  lia- 
bility of  tbe  def^dant  was  admitted,  and 
the  only  aueetton  left  for  determination  was 
what,  if  any.  Injury  or  damage  was  sustained 
by  tbe  plabitiff.  At  tbe  bearing  tbe  plaintiff 
offered  herself  as  a  witness,  and  testtfled  at 
lei^th  about  tbe  eztoit  and  nature  of  her 
injuries  and  physical  condition,  and  detailed 
how  she  had  consulted  several  physicians, 
some  of  whom  she  called  as  witnesses  in 
sui^rt  of  her  case.  Among  others,  she  con- 
sulted Dr.  Marsb,  to  whom  she  submitted 
herself  for  examination,  and  obtained  bis 
opinion  as  to  bar  condition,  but  did  not  take 
treatment  from  him.  Atlex  plaintiff  had  rest- 
ed without  calling  Dr.  Marsh,  tbe  defendant 
bad  him  sworn,  and  undertook  to  elicit  from 
him  testimony  relating  to  what  he  bad  dis- 
covered about  the  plaintiff's  physical  condi- 
tion at  tbe  examination  mentioned.  The 
plaintiff  objected  to  his  testlfylni^  claiming 
that  the  physician  could  not  be  allowed  to 
disclose  any  information  whidi  he  had  thus 
acquired.  Tlie  court  sustained  tbe  objec- 
tion, and  refused  to  allow  Dr.  Marsh  to  tes- 
tify, and  this  is  fbe  error  complained  of  by 


tbe  defendant  on  its  appeal  from  tbe  subse- 
quent judgment  in  favor  of  the  plaintiff. 

R.  A  Letter,  of  Portland  (Wilbur,  Spencer 
&  Dibble,  of  Portland,  on  the  brief),  for  ap- 
pellant Jerry  EL  Bronaugh,  of  Portland,  for 
respondoit 

BURNBTT,  J.  (after  stating  the  facts  as 
above).  [1]  In  chapter  4  of  title  9  of  the 
Oregon  Code  of  Civil  Procedure,  it  is  said 
(section  731,  O.  L.)  that  "all  persons  with- 
out exception,  except  as  otherwise  provided 
In  this  chapter  who  having  orpins  of  sense 
can  perceive  and  perceiving  can  make  known 
their  perceptions  to  others  may  be  witness- 
es. In  section  733,  L.  O.  L.,  it  is 
stated  that  "there  are  particular  relations 
in  wbldi  It  Is  the  policy  of  the  law  to  In- 
duce confidence  and  to  preserve  It  Inviolate; 
therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases:  •  *  • 
(4)  A  r^ular  physician  or  surgeon  shall  not 
without  tbe  consent  of  his  patient  be  ex- 
amined in  a  dvU  action,  suit  or  proceeding 
as  to  any  Information  acquired  in  attending 
tbe  patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient 
*  *  *  "  In  secUon  734  it  is  provided  that 
'if  a  party  to  the  action,  suit  or  proceeding 
offer  himself  as  a  witness  that  Is  to  be  deem- 
ed a  consent  to  the  examination  of  a  wife, 
husband,  attorney,  clergyman,  pbysidan  or 
surgeon  on  the  same  subject  wltliln  the 
meaning  of  subdivisions  1,  2,  8,  and  4  of  the 
last  section."  it  is  only  by  virtue  of  the 
statute  that  the  testimony  of  an  attending 
physldan  or  surgeon  relating  to  the  physical 
condition  of  bis  patient  is  excluded,  for  at 
comnum  law  the  medical  man  was  required 
to  testify  practically  tbe  same  as  any  other 
witness.  Pierson  v.  People.  79  N.  T..424.  432, 
35  Am.  Rep.  624;  Winters  v.  Winters,  102 
Iowa,  53,  67,  71  N.  W.  184.  63  Am.  St  Rep. 
428.  In  re  Young's  Estate,  33  Utah,  382,  94 
Pac  781,  17  U  R.  A  (N.  8.)  108,  126  Am. 
St  Bep.  843,  14  Ann.  Gas.  696.  Originally 
privileged  communl cations  were  limited  to 
tiiose  between  an  attorney  and  client,  and 
many  statutes  have  been  passed  In  the  va- 
rious states  extending  this  rule  (to  physician 
and  patient  Some  enactments  Impose  this 
restriction  without  any  qualification.  Others 
make  an  exception  where  the  patient  shall 
definite  waive  the  privilege  or  give  an  ex- 
press consent  Under  laws  of  tbe  latter 
sort,  tbe  autborltlea  are  not  In  accord  on  tbe 
subject  ot  what  shall  be  deemed  a  consent  to 
the  sKominatlon  of  the  attending  physician. 
Some  bold  that  there  must  be  an  express 
watvor  at  tbe  time  of  the  trial.  Such  a  case 
Is  Western  Travelers'  Acddat  Association 
T.  Munson.  78  Meh.  858,  103  N.  W.  688,  1 
K  B.  A  (N.  S.)  1068;  also,  Met  St  Ry.  v. 
JacoU,  50  a  O.  A.  610, 112  Fed.  924.  Others, 
like  Hunt  v.  Blackburn,  128  0.  &  464,  9  Sup. 
Gt  126.  32  K  Ed.  488,  hold  that  a  party  tes- 
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tlfyloK  on  the  subject  Wwiw^if  mnat  be  held 
to  b&ve  waived  the  privilege  Indepeadent  of 
any  statute  dining  what  sliall  be  a  waiver. 
In  all  tlie  cases  cited  In  the  bilefs  before  us 
the  statutes  have  either  required  an  express 
consent  to  the  oamlnatlon  of  the  physician^ 
or  have  failed  to  define  what  is  meant  by  the 
terms  "waiver"  and  "consent,"  or  hare  made 
no  exception  to  the  restriction.  Our  atten- 
tion has  not  been  directed  to  any  other  stat- 
ute like  section  784,  h.  O.  U,  supra,  which 
provides  that  a  party  offering  himself  as  a 
witness  shall  be  deemed  to  have  consented 
to  the  examination  of  a  phyaidan  or  surgeon 
on  the  same  subject  This  section  stills  the 
confusion  among  the  precedents  based  on 
statutes  not  having  such  a  provision,  and 
gives  legislative  sanction  to  the  commtm- 
sense  reason  that  if  a  party  of  his  own  a<N 
cord  shall  withdraw  the  privileged  veil  of 
privacy  ^Ich,  fOr  his  own  protection,  the 
law  has  placed  around  the  relation  of  i^sl- 
das  and  patient,  tiie  whcde  matter  la  there- 
by set  at  largei  As  we  have, seen  from  the 
quotations  of  our  Code,  all  persons  may  be 
witnesses.  •  TbSa  is  the  role  except  as  other- 
wise provided  in  the  diapter  mentioned,  and. 
If  a  party  would  exclude  a  witness,  it  is  in- 
cumbent upon  the  objecting  litigant  to  show 
that  the  person  asked  to  testify  la  within 
the  exception  named.  The  subject  under 
consideration  as  stated  In  the  complaint  and 
about  whidi  the  plaintiff  spoke  hersdf  as  a 
witness  was  her  physical  condition.  Including 
a  displacement  of  her  uterus  and  Injuries  to 
her  nervous  system.  When  she  testified  on 
that  subject,  under  the  provisions  of  section 
734,  L.  O.  I*.,  she  consented  to  the  examina- 
tion of  her  physician  or  surgeon  on  the  same 
subject  This  section  was  construed  by  Mr. 
Justice  McBride  (In  re  Young's  Estate.  116 
Pac.  95)  in  a  case  involving  confidential  com- 
munications between  an  attorney  and  client 
In  these  words:  "The  proponent  having  vol- 
untarily gone  upon  the  stand  as  a  witness 
upon  the  general  subject  waived  the  right  in 
any  event  to  the  examination  of  Judge 
Phelps."  The  defendant  offered  to  prove  by 
Dr.  Marsh  that  the  plaintiff  came  to  his  of- 
fice attended  by  her  attorney ;  that  be  made 
a  thorough  examination  of  her,  including  her 
uterus;  that  from  the  position  of  that  or- 
gan be  was  of  the  opinion  that  its  condi- 
tion was  one  of  long  standing,  and  not  of  re- 
cent years;  that  in  his  judgment  from  what 
he  had  learned  of  her  Its  abnormal  condi- 
tion was  not  attributable  to  a  street  car  ac- 
cident and  had  existed  long  prior  to  the 
date  of  the  casualty.  Under  the  circum- 
stance of  her  having  offered  herself  as  a  wit- 
ness and  testified  on  the  subject  under  con- 
sideration, the  testimony  of  Dr.  Marsh,  as 
indicated  by  the  offer,  was  clearly  admissi- 
ble In  the  trial  of  the  case. 

[2]  It  is  urged,  however,  that  the  testi- 
mony sought  to  be  adduced  from  Dr.  Marsh 
was  merely  cumulatire,  and  hence  no  error 
was  committed  in  excluding  It  It  is  said  In 


section  SBO,  U  O,  li.,  that  'the  court,  bow- 
ever,  may  stop  the  production  of  further  evi- 
dence upon  any  particular  point  when  the 
evidence  upon  It  Is  already  so  full  as  to  pre* 
elude  reasonable  doubt";  but  no  such  case 
is  presented  here^  and  it  Is  not  inret^ded 
that  such  a  situation  existed.  That  newly 
discovered  evidence  Is  cumulative  will  de- 
stroy its  ^dency  as  a  reason  for  a  new 
trial ;  but  it  is  not  an  objection  to  testimony 
in  the  first  instance  except  under  the  condi- 
tio spedfled  in  this  section.  The  record 
discloses  that  the  plaintiff  had  called  ten 
witnesses,  Including  three  pbysldans  whom 
she  had  consulted.  The  defoidant  called  but 
three  witnesses  beildee  Dr.  Marsh,  whose 
testimony  was  excluded.  Under  these  dr- 
cnmstancea»  considering  the  admlsBlbiUtr  ot 
the  testimony  of  Dr.  Harsh  as  covered  by 
the  offer  moitloned,  the  court  cannot  oc- 
cupy the  position  at  the  behest  ot  the  plain- 
tiff of  saying  to  the  Jury,  "Zon  may  have  an 
opportunity  to  consider  the  testimony  of  Drs. 
A.  and  B.,  but  you  will  not  be  allowed  ei- 
ther to  believe  or  distrust  fliat  of  Dr.  C,  who 
Is  Blmllarly  qnallfled  as  a  witness."  It  would 
be  equivalent  to  allowing  an  objecting  party 
at  his  discretion  to  select  from  a  number  of 
equally  competent  witnesses  offered  by  the 
oK>ostte  party  those  imly  whom  the  objector 
would  permit  to  speak  and  to  reject  the 
others  arbitrarily.  This  would  unduly  and 
unfairly  restrict  the  operation  of  the  Jury 
trial  so  hi^ily  prised  by  English  veaking 
people 

[3]  Finally,  it  la  urged  that  as  a  verdict 
was  rendered  it  cannot  be  disturbed,  and  for 
this  the  plaintiff  relies  upon  section  8  of 
article  7  of  the  Constitution  ct  this  state  as 
amended  at  the  general  election  of  Novem- 
ber, 1910:  "In  actions  at  law  •  •  •  the 
right  of  trial  by  Jury  shall  be  preserved  and 
no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  this  state  unless 
the  court  can  afflrmatlvdy  say  there  Is  no 
evidence  to  support  the  verdict  •  •  • " 
U  O.  U  xxlv.  The  Gonstltutlon,  as  so 
amended,  does  not  purport  or  int^d  to 
change  the  signification  of  the  term  "trial 
by  Jury."  as  it  has  been  known  ever  since 
the  birth  of  constitutional  govemmoit  in 
this  country.  On  the  contrary,  it  expressly 
preserves  tiiat  time-honored  institution.  A 
verdict  that  Is  immune  from  re-examlnatlon 
except  for  an  entire  want  of  evidence  is  not 
any  and  every  decision  that  may  be  reached 
by  a  body  of  12  men  who  happen  to  sit  In  a 
Jury  box  and  hear  the  testimony  In  the  pres- 
ence of  a  court,  but  It  means  one  reached 
under  the  forms  of  law  as  prescribed  for  a 
Jury  trial  within  the  meaning  of  the  Consti- 
tution from  the  beginning.  In  State  v.  Ra- 
der,  124  Pac.  195,  Mr.  Justice  McBrlde^  In 
coustruing  this  section,  said:  "But  for  the 
Jury  to  find  the  fact  the  court  must  see  that 
they  receive  only  legal  evidence  and  no  good 
finding  of  fact  can  ever  be  predicated  upon 
illegal  evidence^"    It  is  equally  true  Uiat 
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the  SDppresflion  of  legal  evidence  will  vitiate 
a  verdict.  An  Invulnerable  verdict  miutbea 
conclusion  of  fact  by  a  Jury  regularly  im- 
paneled, aa  the  result  of  a  trial  In  which  the 
rights  of  all  parties  in  respect  to  the  admia- 
ston  or  exclusion  of  testimony  have  been  ob- 
served  In  all  material  partlculan  under  prop- 
er Instructions  of  the  court  as  to  the  law. 
By  BO  much  aa  the  elements  of  this  standard 
were  wanting,  namely,  by  the  exclusion  of 
competent  testimony  offered  by  the  defend- 
ant, the  procedure  culminating  in  the  deci- 
sion of  the  Jury  in  this  case  fell  short  of  the 
trial  by  Jury  which  the  Oonstltution  says 
shall  be  preserved.  For  the  error  aaslgned, 
the  Judgment  Is  reversed. 

U^BBWVi,  C.  J.,  concurs  in  the  nsnlt 


BTAXE  V.  RUSSELL. 
(Snpmne  Oonrt  of  Oregon.    Feb.  1%  1918.) 

1.  IlTOIBT  (I  IS*)      BVIDSHOB  —  CoKBOBOIU.- 

noN. 

Evidence  on  a  trial  for  incest  of  state- 
meots  by  defeDdant  held  to  sufficiently  corrobo- 
rate the  teBtimony  of  tlie  prosecutiDg  witness, 
with  wbom  the  crime  was  alleged  to  have  been 
committed. 

[Ed.  Note. — For  other  cases,  see  Incest,  Cent. 
Dig.  i  13;  I>ec  Dig.  {  15.*] 

2.  Cbiuiital  Law  (|  400*)— Evidence— Ad- 
lassioKs. 

While,  under  the  express  provisions  of 
L.  O.  Lb  I  868,  subd.  4,  the  jury  should  be  in- 
structed to  view  oral  admissions  of  a  party 
with  caution,  this  affects  their  weight  merely, 
and  not  their  admissibility. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  dl8>  S^O.  872;  Dec  Dig.  1 
40B.M 

3.  CsnaHAL  Law  {|  404*)— DKHONBiKaTivE 
BviDENoa— Exhibition  or  Pebson. 

On  B  trial  for  incest  alleged  to  have  been 
committed  with  the  danghter  of  accused's  sU- 
ter,  the  exhibition  of  a  child  which  the  prose- 
cutrix testified  was  the  issue  of  the  itUcit 
intercoorse  to  the  jury  to  cwroborate  her  testi- 
mony by  means  of  the  resemblance  was  prop- 
er; the  fact  that  such  resemblance  might  have 
been  due  to  the  relationship  between  accused 
and  the  child's  mother  affecting  only  its  weight. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |S  873,  891-803,  1457;  Dec. 
Dig.  I  404.*]  ^ 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Ed.  Rassell  was  convicted  of  inceet,  and  be 
appeals.  Affirmed. 

W.  W.  Cardw^,  of  RoaebuxK  for  &pp«i- 
lant  George  M.  Brown,  at  Bosehurg  (U  A. 
LHJeqvlBt,  of  COqulU^  on  tbe  brief)*  for  the 
States 

BEAN,  J.  [1]  The  crime  ia  aUeged  to 
have  been  committed  by  defendant  having 
Inceatous  intercourse  with  Lena  Macltlln,  the 
daughter  of  the  defendant's  sister.  At  the 
close  of  the  state's  case,  defendant's  counsel 
moved-  the  court  to  direct .  a  verdict  of  ac- 
quittal on  the  ground  of  Insufficiency  of  the 


evidence  to  be  submitted  to  the  Jury.  The 
contention  of  counsel  Is  that  tbe  testimony 
of  the  prosecutrix,  Lena  Mackltn,  who  is  an 
accomplice,  is  not  corroborated  by  any  evi- 
dence tending  to  connect  the  defendant  with 
the  commiaslon  of  the  crime,  in  compliance 
with  section  1540,  L.  O.  L.  Corroborative 
evidence  is  additional  evidence  of  a  different 
character  to  the  same  point.  Section  701,  L. 
O.  L.;  State  t.  Scott.  28  Or.  831,  42  Fac.  1. 
See,  alao,  State  v.  Wong  SI  Sam,  127  Pac. 
683.  The  offense  was  charged  to  have  been 
committed  December  1,  1009.  The  girl  was 
then  of  the  age  of  16  years,  and  tbe  defend- 
ant 29  years  of  age.  At  the  time  of  the 
trial,  November  16,  1911,  a  child,  then  about 
14  months  old,  which  the  prosecutrix  testi- 
fied was  the  child  of  the  defendant  and  the 
issue  of  the  illicit  intercourse,  was,  over  the 
objection  and  exception  of  the  defendant,  ex- 
hibited to  the  Jury  in  evidence.  This  was 
for  the  purpose  of  corroborating  her  testi- 
mony. It  was  claimed  by  the  prosecutrix 
that  the  child  resembled  the  defendant. 

The  deputy  sheriff  who  arrested  the  de- 
fendant testified  that,  when  the  defendant 
was  arrested,  he  stated,  "I  will  make  some 
of  the  rest  of  the  a — s  of  b — s  smoke."  C. 
O.  White,  a  witness  for  tbe  state,  testified 
that  soon  after  that  ttme  the  defendant,  re- 
ferring to  the  case,  said  to  his  brother  and 
another  as  they  passed  tbe  witness,  in  effect, 
"that  others  were  implicated  as  well  as  him 
in  it,'  ai^  that  be  would  make  it  lively  for 
theuL"  It  Is  maintained  by  the  prosecntitm 
that  the  evidence  'referred  to  oorroboratte 
snffldently  the  testimony  oi  tbe  accomplice. 
Gonna^  for  the  defendant  contends  that 
such  evidence  does  not  comiily  with  tbe  stat- 
ute, or  tend  to  CMinect  the  defoidant  with 
tbe  commisdui  of  tbe  otteaao.  Tbo  evidence 
of  tbe  officer  and  Mr.  White  was  fairly  sus- 
ceptible of  being  construed  by  tbe  Jury  as  an 
admissicm  by  the  defendant  tbat  b^  as  well 
as  otbm,  bad.  bad  improper  relations  with 
the  pvoaecntrlx.  The  Jury  may  well  have  be- 
lieved that  tbe  defmdant  bad  in  mind,  vrbea 
he  made  the  atatement,  the  paternity  of  tbe 
chUd,  and  was  endeavoring  to  minimize  tbe 
chance  of  bis  being  tbe  tether  of  It 

[2]  While  under  our  statute  (L.  O.  L.  ( 
868,  subd.  4)  the  oral  admission  of  a  party 
out^t  to  be  viewed  with  caution,  this  goes 
to  tbe  weight  of  the  evidence,  and  is  a  mat- 
ter for  tbe  Jury  to  determine  under  proper 
instructions. 

[3]  Counsel  for  tbe  defendant  earnestly 
contends  that  tbe  resemblance  of  tbe  child  to 
defendant,  if  any  there  was,  Is  no  proof  of 
parentage,  for  the  reason  that  Lena  Mack- 
lln's  mother  was  a  sister  of  defendant,  and 
there  might  be  a  family  resemblance  taken 
from  the  mother's  side.  This  we  think  was 
also  a  question  as  to  what  reliance  the  Jury 
would  place  upon  the  resemblance  If  any  be- 
tween tbe  child  and  defendant   There  is  a 
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conflict  of  authorities  upon  tbe  question  of 
frhether  a  person  may  be  exhibited  to  the 
fury,  although  some  of  the  counts  which  pro- 
blbit  testimony  on  resemblance  as  not  proper 
opinion  evidence  permit  the  Jury  to  deter- 
mine from  Inspection  whether  any  personal 
resemblance  ezl8t&  The  rule  In  favor,  of 
such  exhibition  to  the  Jury  has  been  adc^ted 
In  this  state  in  the  case  of  Anderson  t.  Anp- 
perle,  51  Or.  6S6,  95  Pac.  830,  where  the 
opinion  In  the  case  of  State  t.  Danforth,  73 
N.  H.  215,  60  Aa  830,  111  Am.  St  Bep.  600, 
6  Ann.  Cas.  057,  Is  quoted  from  and  ap- 
proved. The  propriety  of  [>ermlttlng  this 
evidence  rests  upon  the  well-known  physlo- 
lo^cal  fact  that  peculiarities  of  form,  fea- 
ture, and  personal  traits  are  oftentimes  trans- 
mitted from  parent  to  child.  Wiille  It  may 
be  true,  as  asserted  by  the  learned  connsel 
for  defendant,  "that  the  children  often  re- 
semble their  grandparents  or  cousins,  or  bear 
a  family  resemblance  to  all,"  this  we  think 
would  lessen  the  force  of  this  evidence  in  the 
case  at  bar,  and  would  be  a  fair  ailment 
to  the  Jury,  but  it  would  not  entirely  destroy 
the  value  of  the  evidentiary  fact  of  resem- 
blance. WIgmore  on  Evidence,  f  166,  and 
notes.  See,  also,  note  to  State  of  Iowa  ex 
rel.  Scott  V.  Harvey,  62  L,  R.  A.  600.  Ac- 
cording to  the  command  contained  in  section 
3  of  article  7,  as  recently  amended  (see 
Laws  1011,  p.  7),  th^  verdict  of  a  Jury  should 
not  be  disturbed,  unless  the  court  can  affirm- 
atively say  there  Is  no  evidence  to  support 
the  same.  The  Jury  may  have  found  that 
the  features  of  the  child  strongly  Indicated 
that  the  defendant  was  Its  parent  We 
think  the  other  evidence  referred  to  corrob- 
orated the  testimony  of  the  prosecntrix,  and 
tended  to  connect  the  defendant  with  the 
commission  of  the  crime.  The  case  was 
therefore  properly  submitted  to  the  Jury. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  eonrt  Is  affirmed. 


tiOVELL  T.  WllililS. 
(Supreme  Gotirt  of  Uontana.   Jan.  29,  1918.) 

JUDOHKKT  (1 168*)— SKTTZNa  ASIDB  DWAOVt 

— AmDAVm— G0N0LUSION8. 

An  affidavit  that  defendant  foiled  to  ap- 
pear in  an  action  by  reason  of  his  excusable 
Deglect,  In  that  bla  attention  was  so  absorbed 
by  his  devotion  to  important  business,  and  by 
matters  of  public  interest  that  he  forgot  about 
the  action,  but  which  does  not  state  the  nature 
of  the  business  or  explain  the  matters  of  public 
interest  was  not  auf^clent  to  support  an  order 
setting  aside  a  defoalt  Jndgment 

[Ed.  Note.— For  other  cases.  se«>  Judgment 
Cent  Dig.  IS  310,  812,  313;  Dec.  Dig.  |  159.*] 

Holloway,  dlssoitlng. 

Appeal  from  District  Oonrt;  Bonden  Oonn- 
ty;  B.  Lee  McOoIlocb,  Judge. 
Action  by  W.  D.  Lovell  against  a  <X  VniUa. 


Judgment  by  default  From  an  order  setting 
aside  the  default  tbe  plaintiff  appeals,  Be- 

versed. 

A.  S.  Alnaworth,  of  Thompson,  for  sibi- 
lant I.  B.  Blaisdell*  of  Plains,  for  respond- 

BBANTLY,  a  J.  PlatntUt  brought  this 
actbm  to  lecavvt  the  sum  of  $178.50,  which 
he  alleges  to  be  the  reasonable  value  ot  serv- 
ices rendra«d  by  blm  as  a  civil  esigineer,  at 
the  request  of  the  defutdant  and  one  J.  A. 
UcGowaa,  now  deceased.  In  Investigating  and 
reporting  upon  tbe  merits  of  a  water  power 
site  <ai  the  Missoula  rlv».  In  Sanders  oonnty. 
The  defendant  was  regolarly  served  with 
summons  and  a  copy  of  the  complaint  on 
March  4, 1912,  but  fiilled  to  appear  and  mak* 
defense.  On  March  26th  his  default  was,  up- 
on appllcatlcm  of  plaintiff,  duly  and  regiilai^ 
ly  entered,  and  thereupon,  under  the  autbor> 
Ity  conferred  upon  him  t^'  die  statute  (Ser. 
Oodes,  I  6719),  the  derk  utered  judginoift 
for  the  amount  spedfled  In  the  complain^ 
wldi  costs.  On  March  28th  the  defendant 
throngfa  bis  connsd,  served  and  filed  his  mo> 
tlon  to  set  uide  the  default  and  vacate  ttie 
Judgment,  on  the  ground  that  he  failed  to 
appear  in  the  action  by  reason  of  his  ndfr 
take.  Inadvertency  and  excusaUe  ncelecL 
The  motion  was  accompanied  an  affidavit 
by  tba  defendant  In  en»i8e  fw  his  Inadvert- 
Mice  or  ne^rligenoe,  and  setting  out  In  detail 
the  tbcts  upon  wUxdi  be  would  rely  ft»r  bis 
defense^  In  case  he  should  be  allowed  to  an* 
swer.  It  awears  therefrom  that  at  tiie  time 
be  was  served  with  process  at  Plsins,  the 
place  of  bis  resldoicy  he  was  about  to  take  a 
train  fbr  a  visit  to  Helena;  that  having  ex- 
amined the  copy  of  the  complaint  snffldently 
to  inform  himself  as  to  the  purpose  and 
charactw  of  tbe  action  be  put  It,  with  the 
copy  of  the  snnunona,  into  his  vaUse;  and 
that  he  thereafter  forgot  all  about  it,  with 
the  result  tliat  he  did  not  empl<^  counsel  or 
take  any  steps  to  prevmt  default  He  alleg- 
es that  during  the  intervening  time  be  made 
trips  to  Helena,  Cascade,  and  Bliasoula;  that 
bis  attention  was  so  mtudi  absorbed  l/y  h&s 
devotion  to  Important  donmtic  and  business 
duties,  besides  matters  of  public  interest, 
that  he  did  not  unpack  bis  valise  until  aftw 
his  defiinllt  had  been  entered,  and  that  for 
tide  reason  the  fact  of  tbe  pendency  of  the 
action  passed  ratirely  out  of  his  mind  until 
the  recdpt  of  a  lettw  fhun  plaintiff's  coun- 
sel. Informing  him  that  Judgment  had  been 
t&kai  against  him.  Tba  affidavit  does  not» 
by  a  statement  ot  facts,  disclose  the  nature 
of  the  business  In  which  he  was  engaged,  nor 
explain  what  the  matters  ot  public  interest 
calling  for  his  attenti<m  vren.  It  is  a  state- 
ment of  deftedant'a  own  oonelnslon  that  th^ 
were  Important  and  pressing,  and  boice  In- 
duced bis  forgrtfnlness.  Upon  this  showing 
tbe  court  made  an  ordw  setdng  aside  tbe  de- 
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fault,  and  pennlttlng  the  defendant  to  aa- 
««er.  The  i^alntiff  hu  appealed. 

We  Otink  tbe  eonit  erred  in  opmlng  tbe 
•default  ICwe  forgetfalneSB  la  not  a  auffl- 
dent  ezcnBBL  SclUev  t.  Babcock,  89  Mont 
eSQ,  104  Paa  677.  If  the  affidavit  bad  made 
a  dlwdomre  of  fiicta  sbowlng  tliat  tbe  diar- 
acter  of  defendanrs  boalnesa  was  anch  as  to 
Absorb  Us  attention,  and  was  so  preeetng  tliat 
tbe  aTerage  man  would,  vn&a  similar  dr- 
camstance^  bave  been  lllcely  to  to^et  his 
•other  Important  interests,  the  conclnslon  of 
the  court  thereon  might  have  been  Justified. 
As  it  was,  the  court  accepted  the  conduaiou 
•of  the  defendant  and  acted  upon  it  This  it 
ahould  not  have  done. 

The  order  la  rerwsed. 

Reversed. 

SANNER,  J.,  concnrs. 

HOLLOWAY,  J.  I  dissent  Anticipating 
that  parties  to  litigation  might  be  careless, 
thoagbtlesa,  or  Inattentive,  and  as  a  result 
that  Judgments  by  default  might  be  taken 
against  them  in  cases  where  they  bad  mer- 
itorious claims  or  defenses  which  they  In- 
tended to  assert,  tbe  Legislature  enacted 
section  6589,  Revised  Oodes,  for  the  express 
purpose  of  relieving  such  parties.  Paraphras- 
ed, that  section  reads:  The  court  may,  in  Its 
discretion,  relieve  a  party  from  a  Judgment 
taken  against  him  through  hU  mistake,  in- 
advertence, surprise,  or  excusable  n^Iect 
A  mistake  Is  an  unintentional  error.  Inad- 
vertence Is  the  lack  of  attentiveness ;  in- 
attention; the  result  of  carelessness.  The 
synonyms  are  "heedlessness,"  "carelesMiess," 
"thoughtlessness."  *'Neglect"  Is  a  broader 
term-  than  'inadvertence,"  in  that  It  compre- 
hends as  well  the  idea  of  culpability  or  wiU- 
CulncEs;  and  doubtless  because  of  this  broad- 
er .  signification  the  statute  attaches  to  the 
term  the  qualifying  word  "excusable.'* 

In  considering  tbe  propriety  of  setting 
aside  Judgments  obtained  by  default,  these 
declarations  of  the  courts  bave  been  repeated 
so  often  tbat  they  have  become  trite,  if  not 
axiomatic:  "Er^  application  of  this  char- 
acter must  be  determined  by  its  own  facts." 
"Every  presumption  is  in  favor  of  the  trial 
court's  ruling."  "Whether  the  default  should 
have  been  set  aside  was  a  matter  within  the 
sound,  legal  discretion  of  the  court  below, 
and  with  Its  determination  we  may  not  Inter- 
fere, unless  there  was  a  manlfe^  abuse  of 
such  discretion." 

In  Greene  v.  Uontaoa  Brewing  Co.,  82 
Mont  102,  79  Pac.  693,  this  court  reversed  the 
^strict  court,  because  it  would  not  set  aside 
a  default;  and  in  tbe  course  of  the  opinion 
we  stated  the  purposes  of  section  774,  Oode 
«f  Civil  Procedure  1895,  now  section  6689 
above,  and  the  principles  which  ought  to  con- 
trol in  disposing  of  applications  for  relief 
from  defaults.  Among  other  things,  we  said: 
'Ot  wiU  not  do  to  say  that  if  the  defendant 


was.  or  Its  attorneys  were,  gull^  of  negli- 
gence, whereby  the  default  was  occasioned, 
such  default  will  not  be  set  aside;  for  the 
very  purpose  of  section  774  [6589,  Rev.  Codes] 
Is  to  relieve  a  party  who  has  defaulted,  and 
that,  too,  through  bis  own  Inadvertence  or 
negligence,  provided,  however,  that  tbe  Inad- 
vertence be  not  gross  or  the  ne^lgence  in- 
excusable." And  we  quoted  approvingly  from 
Oollier  T.  Fltzpatrlck,  22  Mont.  653,  67  Fac. 
181.  tbe  following:  "The  design  and  purpose 
of  tbe  statute  Is  to  further  the  admlnlstra* 
tlon  of  Justice,  so  that  the  very  right  upon 
tbe  merits  may  be  determined,  and  to  tbat 
end  to  grant  relief  from  excusable  neglect  in 
cases  where  diligence  is  sbown  In  applying 
promptly  for  the  relief  sought,  provided  the 
opposite  party  be  not  deinived  of  any  ad- 
vantage to  which  be  may  properly  be  en- 
titled." And  referring  to  the  same  statute  In 
force  In  California,  we  quoted  from  Melde 
V.  Reynolds,  129  Cal.  308,  61  Pac.  932,  the 
following:  "This  is  a  remedial  provision, 
and,  under  the  terms  of  section  4  of  the  same 
Code  [Code  Civ.  Proc.],  which  require  It  to 
be  liberally  construed  with  a  view  to  effect  its 
objects  and  promote  Justice,  it  Is  best  ob- 
served by  disposing  of  causes  upon  their 
substantial  merits,  rathw  than  with  strict 
regard  to  technical  rules  of  procedure.  The 
discretion  of  the  court  ought  always  to  be 
exerdsed  In  conformity  with  the  spirit  of  the 
law,  and  In  such  a  manner  as  will  subserve, 
rather  than  Impede  or  defeat,  the  ends  of 
justice,  regarding  mere  technicalities  as  ob- 
stacles to  be  avoided,  rather  than  as  prin- 
ciples to  which  effect  is  to  be  given  in  dero- 
gation of  substantial  rights."  And  further 
approved  the  following  from  Griswold  lin- 
seed Oil  Co.  T.  Lee,  1  S.  D.  531,  47  N.  W.  955. 
36  Am.  St  Rep.  761:  "The  power  thus  con- 
ferred upon  courts  to  relieve  parties  from 
Judgments  taken  against  them  by  reason  of 
their  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  should  be  exercised  by  them 
in  the  same  liberal  spirit  in  whi<^  the  sec- 
tion was  designed,  in  furtherance  of  Justice, 
and  in  order  that  cases  may  be  tried  and  dis- 
posed of  upon  their  meilts.  When,  therefore, 
a  party  makes  a  showing  of  such  mistake, 
inadvertmce,  surprise,  or  excusable  neglect, 
applies  promptly  for  relief  after  he  has  no- 
tice of  the  Judgment,  shows  by  bis  affidavit 
of  merits  that  prima  fade  he  has  a  defense, 
and  that  he  maCes  the  application  In  good 
faith,  a  court  should  not  hesitate  to  set  aside 
the  default,  and  allow  him  to  serve  an  an- 
swer upon  such  terms  as  may  be  Just,  under 
all  the  circumstances  of  the  case." 

In  view  of  the  declared  purpose  of  section 
6689  and  the  policy  of  the  law  as  announced 
In  Greene  v.  Montana  Brewing  Co.,  above,  I 
think  the  action  of  the  district  court  In 
opening  this  defhnlt  and  permitting  a  trial  of 
the  cause  upon  tbe  merits  should  be  affirmed. 

In  my  opinion,  the  affidavit  of  defendant, 
Willis,  offers  some  reasonable  excuse  for  his 
fnrcnfiftilnnas.    X  do  not  think  it  necessary 
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tbat  he  should  be  required  to  make  full  dis- 
closure of  the  character  of  his  private  busi- 
ness. In  order  to  make  out  a  case  of  excus- 
able neglect 


RIDPATH  T.  HELLER  et  aL 
(Baprem«  Coort  of  Montana.   Jan.  29,  1918.) 

1.  Plbadino  <!  8*)— Laws  of  Othxb  States 
—Taxation— I  NCUUBBANCEs. 

In  an  action  for  breach  of  warrantr  in  a 
deed  to  real  estate  in  another  state,  an  allega- 
tion that  it  was  subject  to  a  tax,  or  assessment 
dal;  assessed  and  confirmed,  which  was  "a  lien 
and  incumbrance  by  law,"  u  a  mere  legal  con- 
clusion, it  not  showing  any  statute  making  a 
levy  of  such  taxes  or  assessments  Uens  or  in- 
cumbrances, and  since  a  lien  or  incumbrance  Is 
not  arerred  by  the  mere  nalnd  alUcation  of  Its 
existence. 

[Bd.  Note.— For  other  caaes.  see  Pleading, 
Gent  Dig.  ff  12-28H ;  I>ec.  Dig.  |  a*j 

2.  Statutes  ({  289*)  —  Evidence  —  Wsxtten 
Law  or  Otheb  States. 

The  written  lew  of  another  state  Is  proven 
onder  Const  U.  8.  art  4,  {  1,  Rev.  St  U.  8.  I 
905  (U.  S.  Comp.  St  1901,  p.  «77),  and  Bev. 
Codes,  §S  7906,  7907,  relating  to  the  manner  of 
showing  the  records  of  other  states  by  a  printed 
copy  thereof  duly  attested. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  389.  390 ;  Dec.  Dig.  |  289.*] 

Appeal  from  District  Court,  Xlathead  Oonih 
^ ;  J.  Bw  Erlckson,  Judge. 

Action  by  William  M.  Rldpatb  against 
Angast  Hellor  and  another.  Judgment  for 
Idalntur,  and  defendants  ai^jwaL  Reversed. 

Sidney  M.  Ziogan,  of  Kallspell,  and  Heniy 
O.  Smith,  of  Helou,  for  appellants. 

BANNER,  J.  Action  to  recover  for  the 
breach  of  a  warranty  against;  inciind>rance6. 
A  demurrer  to  tiie  complaint  and  an  objection 
to  the  Introduction  of  any  evld^ce  under 
It  were  ovcomled,  and,  at  the  close  of  the 
evidence  for  the  respondent,  a  motion  for 
nonsuit  was  denied.  Respondent  had  Judg- 
ment according  to  the  prayer  of  the  com- 
plaint, and  from  that  Judgment  and  £rom  an 
order  overmlbig  their  motion  for  a  new 
trial  defendants  appeal.  The  prlnebial  ques- 
tlmis  presented  are  (1)  the  sufflelency  of  the 
complaint,  and  (2)  ttie  admlsslblUly  of  oral 
testimony  by  an  attorn^  to  establish  the  law 
of  a  sister  stat& 

[1]  1.  The  complaint  alleges  that  on  July 
10.  1899,  the  ai^lants  sold  and  granted  to 
respondent  "by  deed  duly  adknowled^  In 
fee  simple"  certain  lots  In  the  of  Spo- 
kane ;  that  said  deed  contained  a  convenant 
that  the  premises  were  free  firom  all  Incum- 
brances, except  taxes  for  the  year  1808 ;  that 
at  the  time  said  deed  was  made  and  dellvraed 
the  said  premises  vrere  not  free  from  all  in- 
cnmbrances  except  tax»  for  1898,  but  "were 
snbject  to  a  tax.  charge  or  assessment  there- 
tofore duly  assessed,  charged  and  confirmed 
by  the  city  of  Spokane  *  •  •  and  by  the 
proper  officers  thereof,  In  the  sum  of  $468.08," 
and  which  was  "a  liea  and  Incumbrance  by 


law  upon  the  said  premises,**  fliat  by  reason 
tJiereof,  and  "to  extlngnish  raid  tax  or  assess- 
ment and  to  protect  said  premises  bom  the 
lien  thereof  and  the  enforoonait  €f  the 
same,"  plaintiff  was  obl^ed  to  and  did  pay 
1722.33,  fbr  whldi  amount  Judgment  Is 
prayed,  with  costs.  It  will  be  noted  that  the 
supposed  Incumbrance  referred  to  Is  bom  of 
some  Und  of  tax  vt  assessment  Imposed  by 
tin  dty  of  Spokane^  What  the  legal  status 
of  the  dty  of  Spokane  Is,  what  kind  of  tax. 
chai^  or  assessment  It  Imposed  upon  the 
property,  what  power  it  had  to  Impose  sodi 
a  tax  or  assewment.  how  such  power  must 
be  exercised,  how  It  was  exercised,  and  how 
the  tax  or  assessment  came  to  be  a  Hen  or 
Incumbrance,  are  matters  concerning  which 
tlie  complaint  is  dloit. 

No  extended  discussion  Is  needed  to  donou- 
strate  the  utter  defidency  of  such  a  com- 
Idalnt  A  llm  or  iDcmnbranee  is  not  averred 
by  the  mere  naked  allegation  of  its  existence. 
The  facts  should  be  fidly  stated.  26  0yc.684, 
par.  3;  18  Ency.  PI.  &  Pr.  124,  par.  2; 
McGlauflin  v.  Worms^,  28  Mont  177,  72  Pac. 
428.  'So  say,  in  the  absence  of  other  alle^- 
tions,  that  the  real  property  was  "std>ject  to 
a  tax,  diar^  or  assessment  duly  assessed, 
charged  and  confirmed"  which  was  "a  Hen 
and  incumbrance  by  law,"  Is  to  redte  a 
series  of  mere  legal  conclusions,  infective 
for  any  purpose  as  a  pleadliv.  Nor  does  it 
specially  aid  the  matter,  if  we  assume  that 
the  dty  oC  Spokane  is  a  munldpal  corpwa- 
tlon  of  the  state  of  Wa^ngton.  Nowiiere 
outside  of  the  law  of  Washington  can  there 
be  anything  which  empowers  the  dty  of  Spo- 
kane to  levy  any  taxes  or  assessmoits  of 
such  diaracter  as  to  be  liens  or  incumbrances 
upon  real  estate^  If  It  has  any  sudi  power. 
It  must  have  It  by  virtue  of  some  statutory 
provision  of  the  state  of  Washington,  because 
the  circumstances  under  which  a  tax  or  spe- 
cial assessment  lien  attaches  so  as  to  render 
a  grantor  liable  on  his  covenant  against  in- 
cnmbranoes  are  wholly  matters  of  statute. 
U  Gye.  U14.  pars.  1,  S.  Now,  the  courts  of 
this  state  do  not  take  Judidal  notice  of  the 
statutes  of  a  sister  state.  Bank  of  Commerce 
V.  Fuqna,  11  Mont  294,  28  Pac.  291,  14  L.  R. 
A.  688,  28  Am.  St  Rep.  461 ;  HcKnight  v.  Ore- 
gon Short  Line  Ry.  Co.,  88  Ifont  40,  82  Pac 
661.  They  must  be  pleaded  and  proved  as 
facts  in  tiie  case,  and  to  such  effect  tliat  it 
may  be  readily  seen  that  under  than  a 
cause  of  action  odsts.  11  Qya  1114 ;  6  Eincy. 
of  Evidence,  808;  Bank  of  Commerce  v. 
Fnqua,  supra;  McKnlgfat  v.  Or^on  Short 
Une  itj.  Oo^  suina.  Of  course  tiiese  prin- 
dples  apply  with  oBpedal  force  where,  In 
addition  to  the  statutes  of  a  sistw  state, 
there  is  Involved  the  existence  and  validity 
of  the  ordinances  of  dtles  wltiiln  Its  bcnmd- 
aries. 

[2]  2.  Inasmndi  as  this  cast  must  be  re- 
tried, we  deem  it  advisable  to  refer  IwMly 

to  the  manner  of  proving  the  law  of  a  sis- 
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ter  gtate.  The  rale  Is  settled  that,  where  the 
imwrttten  law  of  a  Bister  state  Is  In  questioD, 
resort  ma^  be  had  to  the  published  reports  of 
the  decisions  of  the  courts  of  such  state,  or 
to  oral  testimony  of  witnesses  skilled  in  the 
subject  (Rev.  Codes,  {  7908) ;  but,  where  the 
written  law  of  a  sister  state  Is  to  be  proved, 
other  methods  must  be  pursued.  United 
States  Constitution,  art  4,  S  1;  United 
States  Rev.  St  f  906  (U.  S.  Comp.  St  1901, 
p.  677) ;  Revised  Codes,  S|  7906,  7907;  Bank 
of  Commerce  t.  Faqua,  wajfOL ;  36  Cyc.  125&. 

The  Judgm«it  and  order  anrealed  from  are 
reversed,  and  the  cause  la  remanded  for  a 
new  trIaL 

Reversed  and  remanded. 


BRANXLT,  a  J. 
concur. 


and  HOLLOWAT,  J., 


UARRON  T.  GREIAT  NORTHERN  ET.  OO. 
(Supreme  Court  of  Montana.    Feb.  1,  1913.) 

1.  Railboadb  (i  481*)  — FiBia  — Dajcaobs  — 

BVIDENCE. 

While  the  tnjary  to  grass  roots  from  a  fire 
caosei]  by  the  neffUgent  operation  of  a  locomo- 
tive is  one*  to  the  freehold,  and  the  measure  of 
damages  la  the  difference  between  the  value  of 
the  land  before  and  after  the  fire,  yet  la  sach 
case  evidence  of  the  damages  to  the  roots,  and 
the  time  it  would  take  the  meadow  to  xc«ain  ita 
original  tfalcknesa.  is  admissible,  In  an  action  for 
the  destruction  of  the  crop. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Sfi  1717-1729;  Dec.  Dig.  |  4S1.*] 

2.  Railboads  481*)— FiBBs— Mkascbe  of 
Dauaqbs. 

In  an  action  acainst  a  railroad  company 
fbr  negligent  fire,  evidence  of  the  value  of  a 
crop  of  grass  lost  by  the  fire  is  admissible,  al- 
though the  injury  be  one  to  the  freehold;  for 
if  a  thing  destroyed,  though  a  part  of  the  realty, 
has  a  value  which  can  be  accurately  ascertained 
without  reference  to  the  soil,  the  recovery  must 
be  for  its  value,  not  the  difference  in  the  value 
of  the  land  before  and  after  the  fire. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  1717-1729;  Dec.  Dig.  |  481.*] 

5.  Appeal  and  Errob  (i  856*)— Review— 

Sustaining  Decision  on  DiffebbnT 
Gbounds. 

Where  the  ruling  below  is  Justified  on  any 
ground,  the  Supreme  Court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  3403,  3404,  8408-8424, 
3427-8^;  Dec.  Dig.  t 
4.  Trial  (|  251*)  —  Inbtbdctionb  —  Appuca- 

BiLiTT  TO  Issues. 

In  an  action  hj  a  landowner  against  a 
railroad  con^»ay  for  damages  from  a  fire 
caused  by  the  company's  negligence,  where  there 
was  no  contention  that  he  was  entitled  to  recov- 
er the  value  of  the  crop  which  might  have  been 
raised  during  a  certain  time,  an  instruction  de- 
nying that  recovery  was  properly  refused. 

tOd.  Note.— For  other  cases,  see  Trial,  Cent 
[.  >S  587-595 ;  Etec.  Dig.  {  261.*] 

6.  WiTWESSES  (5  258*)- ESkamination  — Re- 
FBBSUINO  MKUORT. 

Under  Rev.  Codes,  S  8020,  providing  that 
a  witness  may  refresh  his  memoir  from  any- 
tiling  written  by  himself,  or  under  his  direction, 
at  the  time  when  the  fact  occurred,  or  imme- 
diately thereafter,  but  the  writing  must  be  pro- 


duced, or  that  the  witness  may  testify  from  such 
writing,  though  he  retain  no  recollection  of  the 
particular  facts,  a  witness  cannot  testify  from 
a  writing  until  it  haa  been  qualified  as  required 
by  the  statute. 

[Ed.  Note.— For  other  eases,  see  WitneRBe& 
Ceut  Dig.  SI  893,  896,  896;  Dsa  Dig.  |  25a*l 

6.  WZTNiasn  (I  2ff7*)— RJEPRBSHIMO  Ubmort 

— ADuisaiBiLiTr  or  Wbitimo  Usbd— Stat* 

mva. 

Under  Rev.  Codes.  It  8060,  8061,  respec- 
tively, declaring  that  there  is  no  common  law 
where  the  law  is  declared  by  the  Code,  and 
that  it  establishes  the  law  of  the  state  respect- 
ing the  subjects  to  which  it  relates,  a  t>ook  of 
entries,  made  in  the  ordinary  course  of  business, 
cannot  itself  be  introduced;  section  8020  pro- 
viding for  the  use  of  such  entries  for  the  re- 
freshing of  a  wltnees'  memory,  or  allowing  the 
witness  to  testify  directly  from  the  book. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  892;  Dec  Dig.  |  257.*] 

7.  Railboads  <M  482*)— Fmsa— AcnoHS— Bvz- 
denoe. 

In  an  action  against  a  railroad  company 
for  fire  cansed  by  its  n^li^nt  operation  ot  a 
locomotive,  evidence  held  sumcient  to  support  a 
verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Die  H  1780-1784,  1736;   Dec  Dig.  | 

Appeal  from  District  Conrt,  Talk?  Coun- 
ty; Prank  N.  Utter,  Jndgb 

Action  by  P^er  Marron  against  the  Great 
Northern  Railway  Company,  From  a  Judg- 
ment f(W  plaintiff,  detttidant  appeals.  Af- 
firmed. 

Veazey  &  Veazey  and  EL  L.  Bishop,  aU  of 
Great  Falls,  for  ap[>ellant  Hurd  &  Lewis, 
of  Giasgonr,  and  Paul  Babcock,  of  Gulbert- 
son,  for  respondent 


HOLLOWAT.  X  The  complaint  in  this 
action  states  three  causes  of  action  for  dam- 
ages to  property,  occasioned  by  fires  alleged 
to  have  been  started  by  the  defendant  rail- 
way company  along  its  Plentywood  line  of 
road,  in  Valley  county.  It  is  alleged  that 
the  first  fire  occurred  on  September  18, 1910, 
the  second  on  April  11,  1911,  and  the  third 
on  April  21.  1911.  It  is  charged  that  these 
fires  were  caused  by  the  negligence  of  the  de- 
fendant company,  and  that  certain  stacks  of 
hay.  and  the  grass;,  pasturage,  and  vegetation 
on  plalntllTs  land,  were  desteoyed.  The  an- 
swer admits  the  defendant's  corporate  ex- 
istence and  its  operation  of  the  Plentywood 
line  of  road,  but  denies  all  the  other  allega- 
tlona  of  the  complaint  The  trial  resulted  In 
a  verdict  and  Judgment  In  favor  of  plaintiff, 
and  It  la  from  that  Jodgmoit  that  this  ap- 
peal Is  prosecuted. 

[1]  1.  Counsel  for  appellant  Insist  that  the 
trial  court  adopted  an  emmeons  tlieory  as 
to  the  measure  of  damages,  and  It  Is  raid 
that  this  is  made  apparent  from  tbe  mllngs 
admitting  certain  evidence,  and  the  refasal 
to  give  certain  Instructions  requested  by  the 
defendant 

(a)  Specifications  of  errors  1,  8,  and  6  re- 
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late  to  the  admission  of  eridence  to  the  ^- 
fect  "that  by  reason  of  the  fire  the  land  in 
question  burned  over  produced  no  crop  to 
apeak  of  In  1911;  that  the  fire  running  over 
bluejolnt  hay  land,  such  as  thla,  'Injures  the 
grass  below  the  ground,'  and  'It  takes  two  or 
three  years  to  get  It  in  the  same  condition 
as  it  was  before «  ♦  *  that  'It  damages 
the  roots  to  a  great  ezteat,  and  It  takes  the 
meadow  from  two  or  three  years  to  get  bade 
to  Its  original  thldcnesa;  If  there  are  any 
bunches  of  hay  left  in  taking  the  hay  oft 
that  field,  it  Just  absolutely  bums  ont  that 
piece  of  ground,  so  that  it  takes  years  to 
get  back  to  its  original  thickness.' "  It  Is  in- 
sisted that  Injury  to  or  destructioo  of  the 
grass  roots  or  sod  of  plaintUTs  blnejoint 
meadow  constituted  Injury  to  the  realty  it- 
self, and  that  the  measure  of  damages  for 
such  Injury  Is  the  diminished  value  of  the 
realty  occasioned  by  the  fire.  In  support  of 
this  view  namerons  authorities  are  dted.  In- 
cluding 8  Bedgwit^  on  Damage  <eth  Ed.)  p. 
1939 ;  Thompson  t.  Chicago,  B.  &  Q.  Ry.  Co., 
84  Neb.  482,  121  N.  W.  447,  28  L.  B.  A.  (N. 
S.)  310;  Wiggins  r.  Railway  Co.,  119  Mo. 
App.  402,  9S  S.  W.  811;  Terre  Haute,  etc 
By.  Co.  T.  Walsh,  U  Ind,  App.  13,  88  N.  B. 
634 ;  Ward  t.  Ballway  Co.,  61  Minn.  449,  63 
N.  W.  1104;  Ballway  Co.  v.  Jagoe  (Tex.  CIt. 
App.)  32  S.  W.  717;  Railway  Co.  t.  Ma* 
lone  (Tex.  dr.  App.)  126  a.  W.  936. 

No  fault  ts  found  with  the  rule  Just  stat- 
ed, but  counsel  for  respondoit  contend  that 
the  evidence  was  properly  admitted  under 
that  rule,  for  the  purpose  of  showing  the  ex- 
tent and  diaracter  of  plalntilTa  Injury,  and 
with  this  we  agree.  If  the  fins  did  not 
cause  any  Injury  whatever,  then  the  plain- 
tUTs case  would  fall  of  Its  own  weight  This 
evidence  tended  to  establish  the  fact  that 
the  Inheritance  Itself  sustained  injury,  and 
the  character  and  extent  of  that  Injnry. 
There  is  not  any  merit  whatever  in  appel- 
lant's contention;  indeed,  the  very  authori- 
ties dted  by  its  connsel  fully  warrant  the 
trial  court's  action.  Railway  Oo.  v.  Jagoe; 
Terre  Haute,  etc,  Ry.  Ck>.  t.  Walsh;  Ward 
V.  Railway  Co.,  above. 

[2]  (b)  Specification  of  error  2  has  to  do 
with  a  qnestlon  asked  the  respondent  while 
a  witness  in  his  own  behalf,  as  to  the  value 
of  the  crop  of  grass  on  his  land  in  Septem- 
ber, 1910,  which  was  destroyed  by  the  fire  of 
September  18th  of  that  year.  There  is  evi- 
dence in  the  record  which  tends  to  establish 
the  fact  that  there  was  a  growth  of  grass  on 
the  land  at  the  time  of  the  fire,  which  bad  a 
separate  and  Independent  value  of  its  own. 
In  entire  harmony  with  the  rule  stated  above 
is  the  further  rule  that  "if  the  thing  destroy- 
ed, although  it  is  a  part  of  the  realty,  has  a 
value  which  can  be  accurately  ascertained 
without  reference  to  the  soil  on  which  It 
stands  or  out  of  which  it  grows,  the  recov- 
ery must  be  for  the  value  of  the  ^hlng  thus 
destroyed,  not  the  difference  In  the  value  of 
tha  land  before  and  after  aadi  deetructlcni.'* 


Ballway  Oa  r.  Brown.  IBS  Ala.  607.  48 
South.  73;  4  Sutherland  on  Damages  (3d 
Ed.)  1023. 1049 ;  Ballroad  v.  Noland.  75  Eitn. 
691.  90  Pa&  273. 

it}  (c)  epedflcatlons  4,  B,  7,  and  8  relate 
to  rulings  of  the  trial  court  admitting  opin- 
ion evidence  as  to  the  extent  of  plalntUTs 
damage.  The  qnestlons  objected  to  w^  all 
preliminary  ones.  Bach  question  could  have 
been  answered  "yes"  or  "no" ;  and  upon  that 
ground  alone  the  district  court  was  Justified 
in  overruling  the  objections  made,  nils  court 
sits  as  a  court  of  review,  and  It  is  incum- 
bent upon  the  appellant  to  show  error  prej- 
udicial to  Its  interests.  If  the  trial  court's 
ruling  is  justified  upon  any  ground,  this 
court  will  not  Interfere. 

[4]  (d)  The  court  refused  two  instructlfnii 
offered  by  the  defendant,  as  follows: 

"No.  3.  You  are  Instructed  that  the  plain- 
tiff is  not  entitled  to  recover  in  this  action 
the  value  of  any  crop  which  he  might  han 
raised  in  1911  upon  any  of  the  land  burned 
over,  referred  to  in  the  complaint 

"No.  4.  You  are  instructed  that  the  plali^ 
tiff  la  not  entitled  to  recovw  In  this  action 
for  dam^e  to  the  grass  roots  of  the  land 
burned  over»  referred  to  In  the  complaint** 

There  was  not  any  contention  whaterw 
that  plaintiff  was  entitled  to  recovw  the  val- 
ue of  the  crops  wtileh  migbt  have  beoi  raised 
during  1911.  and  for  tiiat  reason  Inatmctlim 
No,  S  was  ivoperly  refosed. 

It  1>  eomewhat  dlfflcolt  to  oomprebenil 
Just  what  was  meant  by  InstrneClfin  No.  4, 
The  court  shoold  have  advised  the  Jury  as 
to  the  prapm  measure  of  plaintiff's  recovar 
and  the  elements  which  might  be  considered 
In  arrlviiv  at  the  amount  of  lUs  recovery; 
but  then  was  not  any  request  made  tot  aadi 
an  Instruction. 

[I]  2.  Error  Is  predicated  upon  the  action 
ot  the  trial  court  In  exduding  certain  evi- 
dence. The  defendant  called  Thomas  Bbea 
and  A.  H.  Bolltna,  men  employed  1^  It  In 
the  shops  at  Wllllston,  and  whose  dntlee  re- 
quired than  to  inspect  tiie  ash  pans  and 
spark  arresters  m.  locomoUvea  used  on  the 
Plentywood  line  at  the  time  of  the  fire  In 
September,  1910.  Wben  called  to  the  stand 
as  witnesses  at  the  trial  of  this  cause,  ne- 
ther of  these  men  retained  any  Independent 
recollection  of  his  work  on  the  i)artlcular 
locomotive  which  caused  the  fire  of  September 
18,  1910.  These  men  Ic^t  a  record  book,  in 
which  they  made  entries  of  every  inspection; 
but  neither  was  able,  by  examining  the  rec- 
ord book  to  refresh  his  memory.  It  was 
sought  to  have  the  witness  Shea  testify  di- 
rectly from  the  record  book,  but  upon  an 
adverse  ruling  from  the  court  counsel  for  de- 
fendant company  then  offered  in  evidence 
the  book  Itself,  and  this  offer  was  refused. 
In  their  endeavor  to  show  that  the  trial 
court  erred,  counsel  for  an>ellant  <Ate  many 
cases  from  c^iier  states,  bat  without  refw^ 
ence  to  the  statateni  If  any,  nnder  wbldi  tlur 
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were  decided.  Happily  we  are  not  left  In 
doubt  upon  tbe  subject  at  all. 

<a)  Section  8020,  Revised  Codes,  proTldes: 
**A'wltneS8  Is  allowed  to  refresh  his  memory 
respecting  a  fact  by  anything  written  by  him- 
self or  under  fala  direction  at  tbe  time  when 
tbe  fact  occurred  or  Immediately  thereafter, 
or  at  any  other  time  when  the  fact  -wbb 
freab  In  his  memory  and  he  knew  that  tbe 
same  was  correctly  stated  in  the  writing. 
But  In  sncta  case  tbe  irritlng  most  be  pro- 
duced and  may  be  seen  by  the  adverse  party, 
who  may.  If  he  tdiooa^  cross^amlDe  tbe 
witness  upon  It,  and  may  read  It  to  tbe  Jury. 
So,  also,  a  witness  maj  testlCf  from  such  a 
wriUng,  thongh  he  retain  no  recollection  of 
the  particular  facts,  but  such  evidence  must 
be  reeelred  with  cantlon."  . 

TbSa  section  comprehends  two  cLasses  of 
witnesses.  Tbe  first  <daas  Includes  the  wit- 
ness whose  memory  can  be  refreshed  by  ref> 
srence  to  the  memoranda.  The  second  class 
Inelndes  the  witness  who  does  not  retain  any 
recollection  of  the  particular  facts  recorded 
bt  the  memoranda,  even  after  ha  examines 
tbe  entries  which  he  made  himself.  The  wit- 
ness ct  tbe  first  class  may  refresh  his  mem- 
ory, and,  baring  done  so,  may  then  testify 
Independently  of  the  memoranda.  The  wit- 
ness of  the  second  class  may  testify  directly 
from  the  memoranda.  But  before  either  one 
will  be  beard  at  all  these  preliminary  facts 
must  be  made  to  appear:  (a)  The  entries 
must  have  been  written  by  the  witness  him- 
self, or  under  his  direction;  (b)  they  must 
have  been  written  at  the  time  the  facts  oc- 
curred, or  at  a  time  when  the  facts  were 
fresh  In  the  witness*  memory;  and  (c)  the 
witness  must  have  known  at  the  time  the  en- 
tries were  made  that  they  correctly  stated 
tbe  facta.  Counsel  for  defendant  failed  to 
qualify  the  witness  Shea  under  the  rules 
Just  stated.  He  was  not  asked  whether  he 
knew,  at  the  time  the  entries  were  made  in 
the  record  book,  that  the  entries  correctly 
stated  tbe  facta;  and  It  Is  Idle  now  to  at- 
tempt to  cnre  tbe  oversight  The  Code  pro- 
vision above  la  perfectly  plain,  and  its  mean- 
ing Is  not  open  to  doubt  Bven  tbough  tbe 
trial  court  may  have  given  a  wrong  reason 
fbr  its  ruling,  so  long  as  the  ruling  Itself 
was  correct,  it  will  not  be  disturbed. 

[I]  (b)  In  those  Jurisdictions  where  tbe 
book  containing  the  entries  Is  admissible.  It 
is  required  as  a'  preliminary  that  tbe  correct* 
ness  of  the  entries  be  made  to  appear,  and  if 
admissible  here  under  preliminary  proof  of 
tbe  facts  required  by  section  8020,  above,  It 
is  doubtful  whether  this  offered  proof  would 
be  admissible.  But  that.  In  adopting  the  ex- 
tremely liberal  rules  announced  In  section 
8020,  above,  our  L^cislature  evinced  an  in- 
twtlon  that  the  general  rules  of  evidence 
vnder  which  sndt  entries  themselves  are  ex- 
cluded shoDld  be  obaerred  here  is  obvious; 
otherwise  the  iwovlslonB  of  section  8020  are 
practically  meaningless.  The  Idea  that  the 
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entries  themselves  may  be  Introduced  In  evi- 
dence is  negatived  by  the  very  liberal  use  to 
which  they  may  be  subjected  in  aid  of  wit- 
nesses. It  will  be  noticed  that,  upon  cross- 
ezaminatlon  of  the  witness  who  made  the 
entries,  th^  entries  may  be  read  to  tbe  Jury 
by  the  cross-examlnor.  If  the  entrlet  thon- 
selvee  are  admissible,  all  these  provisions 
are  meaningless.  With  great  partdcnlarity 
tbe  Code  has  Indicated  the  use  which  may  be 
made  of  a  private  writing,  such  as  the  one 
considered  In  this  case,  and  the  courts  are 
not  authorised  to  enlarge  these  iiroviBlons. 
"In  this  state  there  Is  no  common  law  in 
any  case  where  the  law.  Is  de<dared  by  the 
Code."  Section  8060,  Rev.  Codes.  "The 
Code  establishes  the  law  of  this  state  re- 
specting the  BubJeeta  to  which  it  relates." 
Section  8061.  These  provisions  are  conclu- 
sive upon  the  question  now  under  considera- 
tion. 

[7]  8.  Finally,  it  Is  urged  that  the  eri- 
dence  Is  Inaufilclent  to  sustain  the  allegations 
of  the  tblrd  cause  of  action,  that  the  fire  of 
April  21, 1911,  was  caused  by  the  defendant's 
locomotive.  There  Is  evidmce  to  the  effect 
that  tbe  plaintiff  owned  the  W.  %  of  the 
N.  B.  ^  of  section  28,  township  85  N.,  range 
6S  B.,  thXDufl^  whkOi  the  defendant's  Plenty* 
wood  line  of  road  runs;  that  the  same  fire 
which  burned  over  six  acres  of  ttils  ground 
on  April  Slat  also  burned  a  stack  of  Imy  IGO 
or  200  yards  from  the  tra<^  A  witness 
Atcnr  at  Plentywood,  a  mile  and  a  half  frcnn 
the  plalntUTs  land,  saw  detendantra  train 
approaching  Plentywood  on  April  21st  while 
it  was  some  distance  away,  and  wUle  it  was 
about  the  ndghborhood  of  i^ntUTs  land  he 
saw  smoke  arising  from  the  ground,  indicat- 
ing a  fire.  He  was  on  the  loiAout,  because 
oth«  fires  had  been  set  by  the  detoidanf  s 
train,  and  the  witness  owned  a  ranch  In 
the  same  direction  and  near  the  line  of  de- 
fendant's road.  Ator  wait  down  tbe  track 
immediately  and  ascertained  that  tbe  fire  had 
bnmed  over  some  of  idalntlfl's  land,  and 
was  then  burning  his  atadc  of  hay.  While 
tbe  witness  does  not  toll  us  how  near  the 
bnmed  area  was  to  tbe  tradt,  he  does  indi- 
cate that  the  fire  was  so  near  that  the  smoke 
from  the  fire  and  Oie  smoke  from  the  locomo- 
tive appeared  to  commingle  as  he  looked 
towards  Uie  flse  and  the  ott*eoming  train. 
On  cross-eramlnatlon  this  witoess  testified: 
"I  saw  this  smoke  rise  up  Just  after  the  train 
had  passed,  and  then  saw  the  fire  rigbt  away. 
To  the  best  of  my  knowledge,  It  was  started 
the  Oreat  Nortliem  engine." 

A  witness  Mlsfeldt  testified  tiiat  he  was  <m 
defendant's  train  and  saw  It  set  tba  fire  on 
plalntlfTs  land  on  April  11th.  and  two  or 
three  other  fires  between  Medldne  Lake 
and  jnentywood.  Plaintiff  testified  that  he 
saw  tbe  defendant's  train  stert  three  fires 
along  the  Pl«t7wood  line  shortly  bef<H:e 
April  21st,  i^obably  during  the  week  of  that 
date.  The  witness  Ator  testified  that  during 
the  mtmth  of  April,  1911,  he  saw  the  defend- 
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anf  s  train  ttut  three  flies  near  the  Mamm 
plac&  Olark,  a  wltneea  for  the  defendant; 
testlfled:  That  he  was  the  only  locomoflTe 
engineer  on  the  Plentywood  brandi  during 
April,  That  he  used  only  two  locomo- 

tives during  that  m<mth.  That  he  used  the 
same  locomotlre  on  the  11th  and  2lBt  That 
the  track  runs  upgrade  along  by  the  plaln- 
tUTs  place  and  into  Ploitywood.  That  he 
was  probably  running  16  miles  per  hour  as 
he  passed  through  platntUt's  place  on  April 
2l8t  That  "I  might  have  been  working  the 
engine  hard  If  I  was  a  Uttle  bit  late;  I  do 
not  remember  if  I  was  or  not  *  *  *  I 
was  going  my  best  always  when  we  are  going 
in  that  direction."  That  in  going  ni^rade 
more  sparks  are  thrown  ont  than  at  any 
oUier  time.  "In  going  upgrade  with  an  eai< 
glne  of  the  kind  that  I  was  running,  particu- 
larly, you  have  to  be  very  careful  In  the  way 
you  handle  your  engine  In  order  to  keep 
from  throwing  out  pretty  good-sized  chunks 
of  fire;  and  with  the  »iglnes  used  on  the 
Great  Northern,  particularly  In  going  up- 
grade and  working  them  hard,  you  can't 
prevent  them  from  throwing  out  a  big  bunch 
of  dnders  and  fire.  •  «  *  with  the 
Great  Northern  engines  In  going  upgrade 
running  the  utglne  fast  and  working  the  ea- 
glne  hard,  they  do  sometimes  throw  out 
pretty  good-sized  (Annks  of  Are." 

We  confess  that  this  stuvwlng  is  very  weak, 
and  It  Is  all  the  more  Inexcusable  because 
It  Is  perfectly  apparoit  that  better  evldmoe 
could  have  been  produced.  The  men  who 
were  fluting  the  fire  on  plaintiff's  place 
when  Ator  reached  there  were  not  called  or 
their  absence  accounted  for.  Even  the  vl^ 
ness  Ator,  who  saw  the  burned  area,  was  not 
asked  to  state  where  that  particular  piece 
of  land  was  situated  with  reference  to  the 
railway  track  or  the  direction  In  which  the 
wind  was  blowing  at  the  time.  But  with  all 
these  infirmities  we  cannot  say  that  the  evi- 
dence is  insufficient  to  warrant  the  inference 
that  the  defendant's  locomotire  caused  the 
flr&  In  each  of  the  following  cases  a  some- 
what similar  state  of  facts  was  presented, 
and  It  was  hdd  snffldent  to  go  to  the  jury : 
Grand  Tnmk  Ry.  Co.  t.  Blchardson,  91  U.  S. 
454,  2S  L  Ed.  356;  Ballroad  Co.  r.  Noland. 
above;  Dunning  v.  Maine  G.  R.  Co.,  91  Me. 
87.  89  Aa  8^.  «4  Am.  St  Bep.  208;  Brown 
r.  Benson,  08  Ga.  872,  25  S.  B.  465. 

The  Judgment  Is  afllrmed. 

Afllrmed. 

BBANTLY,  a  and  &ANNBR,  X,  oon- 
cnr. 


STATE  V.  MURPHT. 

(Supreme  Court  of  Montana.    Jan.  SI,  1913.) 

Cbhoral  Law  (i  1180*)— Appeal  and  Bbbob 
— ^Haucless  E&bob. 

In  view  of  Bev.  Codes.  H  9416,  954& 
requiring  technical  errors  to  be  dfflregarded,  Im- 


prcmer  argument  of  eoansel  In  a  criminal  piOK- 
cntion  is  no  ground  for  reversal,  where  not  af- 
fecting accoBed's  snbatautial  rights. 

[Ed.  Note.— For  o^er  caae%  see  CMminsl 
Iaw.  Cent  Dig.  ff  8216-8219, 1821, 8280;  Dec. 
Dig.  I  1188.*] 

Appeal  from  IMstrlct  Court  Cascade  Coun- 
ty;  J.  B.  Leslie,  Judge. 

L  J.  Murphy  was  convicted  of  grand  lar- 
ceny, and  from  the  Judgment  and  order  deny- 
ing *hls  motion  for  new  trial  he  appeals. 
Affirmed. 

W.  F.  O'Leary  and  Geo.  A.  Jndson.  both 
of  Great  Falls,  for  appellant  Albert  J.  Gal- 
en, Atty.  Gen.,  for  the  State. 

BOLLOWAY,  J.  L  J.  Murphy  was  con- 
victed of  gran^  larceny,  and  appeals  from 
Qie  Judgment  and  from  an  wdra  denying 
him  a  new  trial.   Only  two  qnesUona  are 

presented: 

First  It  is  niged  that  the  evidence  is 
Insuffldait  to  sustain  the  Judgm^t  A  re> 
dtal  of  the  testimony  would  not  serve  any 
useful  purpose.  We  hare  examined  the 
record  carefully,  and  are  of  the  opinion  that 
the  trial  court  did  not  err  In.  submitting 
the  cause  to  the  jury. 

Second.  Complaint  is  made  that  counsel 
for  the  state  eioeeded  the  limits  of  legit- 
imate argomsot  In  addressing  the  Jur^t. 
Whether  or  not  this  diarga  is  well  founded 
Is  not  of  conaeqnoice  here;  for  it  Is  im- 
possible that  defendant  could  have  suffered 
in  respect  to  any  substantial  right 

In  view  of  the  provisions  of  sections  9415 
and  9648,  Revised  Oodea,  and  the  oft-r^Kated 
prcmonncements  by  this  ooort  it  is  idle  tor 
counsd  to  hope  to  secure  a  reversal  upon 
sucA  a  threadbare  tedmicallty  as  Is  presented 
here. 

The  judgment  and  order  are  afllrmed. 

Affirmed. 

BBANTLT,  a  J.,  and  SANNEB,  J.,  concur. 


HOLLENBACK   v.   STONE  ft  WEBSTER 
ENGINEERING  CORPORATION  et  aL 

(Supreme  Oourt  of  Uontana.   Jan.  28,  1918.) 

1.  HABTxa  AND  Sebvart  (i  261*)  —  AcnoH 
FOB  WBONOrUL  Dbath— €xiHPI.AIirT— NSOA- 
nVINa  CONTBIBCTOBT  NeOLIQENCI. 

Where  a  complalot  alleges  that  deceased, 
while  In  the  emplov  of  defendant  came  In  con- 
tact with  a  live  wire  negligently  jrfaced  by  de- 
fendant by  reason  whereof  he  was  electrocuted, 
it  does  not  show  the  injury  was  caused  by  plain- 
fcilTs  act,  so  as  to  require  him  to  negative  con- 
tributory n^Ugenoe. 

[Ed.  Note.—For  other  cases,  see  Ibster  sad 
Servant  Cent  Dig.  H  849^;  De&  Dig.  | 
261.*] 

2.  Appeal  and  Ebboe  (SI  204,  237*)  — 
Gbounds  of  Rbtisw— NEOESsirr  ov  Objkc- 
non. 

A  party,  who  did  Bot  object  to  the  admis- 
sion of  evidence  or  request  that  it  be  withdrawn 
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ar  Ifmited  by  liutnictioD,  cannot  complain  of 
ita  admission. 

[Ed.  Note.— For  other  cases,  eee  Appeal  and 

firi2''u:S^"*i-Bi«- J*  11*^-  1258-1272,  1274- 
1278,  1280,  1669;  l3;c  Dig.  H  204,  23t»} 

8.  Death  (i  95*>— MEASirsa  or  Damaqbs— 
Wages  and  Probpkctivb  BASNinas. 

Plaintiff,  the  mother  of  deceased,  who  was 
altogether  dependent  on  him  for  support.  In  an 
action  for  his  wrongful  death,  was  entitled  to 
recover  all  his  wages  until  be  became  of  age, 
chatged,  however,  with  the  burden  of  his  support, 
and  such  proptutioD  of  his  earnings  after  he 
became  of  age  as  she  mi^t  rtasonably  have  ex- 
pected to  receive  from  bun  daring  her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  108,  109,  lU-llBTiaO;  Dea  Dig.  f 
96.*] 

4.  Death  (]  9B*>— Dahaoe»— Bzoxsbxte  Dax- 

AGBS. 

Rev.  Codes,  S  6486,  provides  that  in  an 
action  for  wrongful  death  such  damages  may  be 
given  as,  under  all  the  circumstances  of  the 
case,  may  be  jost.  Deceased  was  an  active, 
energetfe  yonng  man  of  19,  holding  a  stationary 
engineer's  license  and  employed  as  fireman  on 
a  stationaiy  engine  at  93  a  day,  and  since  he 
was  13  or  14  bad  earned  good  wages,  and  al- 
ways turned  them  over  to  his  mother,  who  had 
supported  him,  and  to  whom  he  was  very  de- 
voted. Held,  In  the  mother's  actioB  for  hii 
death,  that  on  the  evidenc*  a  TCtdlct  for  $18,000 
was  not  excessive. 

[Ed.  Note.— For  otbor  cases,  see  Death,  Gent 
Dig.  II  125-180;  Dee.  Dig.  |  99.*] 

6.  Mastes  and  Sebtant  (8  89*)— Mastbb's 
LiABiuTT— Scope  or  Eu flothsnt. 

When  a  servant,  of  his  own  accord,  and 
without  tlie  direction  of  his  master,  steps  out- 
the  scope  of  bis  emi>loyment,  whetber  on 
the  master's  business  or  bis  own,  the  master 
owes  him  no  duty  as  to  the  dangers  be  encoun- 
ters, and  Is  not  liable  for  any  mjuiy  received. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  153-1&6;  Dec.  Dig.  S 
89.*] 

6.  Masteb  and  Servant  d  89*)— Master's 
LXABiUTT— Scope  or  Euflotuxnt— Besou- 
ZNQ  Master's  Pbopebtt. 

Deceased  was  fireman  on  a  stationary  en- 
gine in  a  shed  situated  immediately  below  a 
dam,  and  used  In  pumping  water  out  of  the 
river  bed;  the  abed  bieing  lighted  by  wires 
strung  from  the  power  house.  The  power  lines 
operating  the  pnmp  became  disabled,  and  the 
shed  was  surrounded  by  water  so  high  tiiat 
work  with  the  engine  was  impossible,  and  de- 
ceased, after  waiting  »  while  on  the  bank,  built 
a  raft  and  poled  toward  the  shed,  in  which  were 
srane  tools  and  appliances,  and,  on  taking  buld 
of  one  of  the  wires  to  pass  under  it,  was  electro- 
cuted. Heldt  that  his  emploj^ment  as  fireman 
contemplated  that  he  should  make  every  rea- 
sonable effort  compatible  with  his  own  safety 
to  rescue  bis  masters  property,  particularly  that 
in  the  engine  shed,  and  that,  as  he  was  engaged 
in  the  rescue  of  such  property,  he  was  acung 
within  the  scope  of  his  authon^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Scmnt,  Gent  Dig.  H  1S8-156;  Dec.  Dig.  | 
88.*] 

7.  Btidbncb  (I  SME*)— Weight  and  Scfti- 

CZBVOT— iRrBRBnCES  ON  EVIDENCE. 

The  iury  are  not  confined  in  their  deter- 
mination to  the  precise  language  in  which  the 
evidence  is  given,  but  may  nod  a  verdict  upon 
any  fair  Infennce  deducible  therefrom. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2444,  2446;  Dec.  Dig.  |  695.*] 


8.  BfASTXR  AND  SERVANT  (]  246*)— OoHimZBU- 

tort  NEauGENCE— Scope  or  Uuplotheh^ 

Bebcuinq  Master's  Propertt. 

While  a  servant  engaged  in  reacaing  his 
master's  proi>erty  may  be  acting  within  the 
scope  of  bis  employment,  he  does  not  thereby 
secure  immunity  from  the  charge  of  contribo- 
tory  negligence;  the  question  in  each  case  being 
wlwther  liis  acta  measure  np  to  tlw  standard 
of  ordinary  care  and  prudence. 

[Ed.  Note.— Fw  othw  cases,  see  Muter  and 
Servant,  Cent  Dig.  H  78fr-7H;  Dee.  Dig.  | 
246.*] 

9.  Appeai,  and  Error  <{  216*)— Instbuotions 
— Bbqubbt  roB  Mobe  SPECino  Xnstbuction. 

Though  an  instniction  be  of  doubtful  value 
in  enli|(htening  the  jury,  it  cannot  be  complainr- 
ed  of,  in  the  absence  of  a  request  for  a  more 
specific  instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  216;*  Trial,  Gent^g.  || 
327-6lll,  660.  602-^]  " 

Appeal  from  District  Court,  Lewis  u4 
Clark  Ooonty ;  J.  Miller  Smith,  Judge. 

Action  by  Matllde  Hollenback  against  the 
Stone  ft  Webster  Bngtaieerlng  Corporation 
and  another.  Judgment  for  plalntlfC  against 
defendant  Stone  A  Weluter  Engineering  Cor- 
poration, and  It  appeals.  Affirmed. 

Day  &  Mapes  and  John  O.  Brown,  all  of 
Helena,  for  appellant  O.  W.  McConnell,  of 
Helena,  for  respondent 

HOLLOW  AT,  J.  This  Is  an  action  for 
damages  for  death  by  wrongful  act  The 
platntlfl,  the  mother  of  the  deceased,  alleges 
that  she  Is  the  sole  surviving  heir  at  law  of 
John  Hollenback,  and  that  at  the  time  of  his 
death  she  was  altogether  dependent  upon 
him  for  her  support  At  the  time  of  the  ac> 
cident  John  Hollenback,  a  minor  about  1& 
years  of  age,  was  employed  by  the  defendant 
Stone  &  Webster  Engineering  Corporation 
as  flreman  for  a  hoisting  engine,  at  a  time 
while  the  dam  was  being  constructed  across 
the  Missouri  river  at  Hanser  Lake.  A  large 
force  of  men  was  employed,  and  the  work 
prosecuted  cimtlnuousiy.  The  works  and 
grounds  adjacent  were  lighted,  and  certain 
power  machinery  was  driven,  by  electricity 
furnished  from  Canyon  Ferry  and  carried  to 
Hauser  Lake  over  high-tension  lines  to  a 
power  house,  where  it  was  stuped  down  to 
the  voltage  regnired.  The  waters  of  the 
Missouri  river  had  been  turned  from  the  nat- 
ural channel  through  a  flume,  and  on  ac- 
count of  seepage  and  leakage  from  this  flume 
the  water  would  contlnuouBly  rise  in  the 
river  bed  bslow  the  dam  at  the  point  where 
the  «iglne  upon  which  young  Hollenback 
was  employed  was  situated,  necessitating  the 
use  of  force  pumps  to  keep  the  water  out 
of  the  way.  The  pumpa  were  located  upon 
a  scow,  some  60  or  70  feet  from  Hollenback's 
engine,  and  were  operated  by  electrical  pow- 
er. The  engine  about  which  Hollenback  was 
employed  was  partially  inclosed  in  a  small 
frame  shed  situated  immediately  below  the 
dam,  and  almost  surrounded  by  the  dam, 
tbe  river  bank,  and  a  large  pile  of  dirt 
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These  obstructions  bo  far  cut  off  tbe  light 
fiom  the  enslne  shed  that  It  required  arti- 
ficial Il^t,  not  only  during  the  nighttime, 
but  late  In  the  morning  and  early  in  the 
erenlng  as  well.  To  meet  this  demand,  wires 
were  Strang  from  the  power  house,  by  way  of 
the  pump  scow,  to  the  raglne  shed,  and  light 
supplied  by  means  of  a  duster  of  four  lamps. 
At  the  point  where  these  wires  left  the  pump 
brow,  there  was  a  switch,  by  which  the  cur- 
rent to  the  engine  shed  could  be  cut  off. 
These  light  wires  carried  440  volts,  and  led 
Into  the  engine  shed  at  the  height  of  six  or 
seven  feet  abore  the  ground  and  a  few  Inch- 
es from  the  engine  shed  doorway.  On  the 
night  of  April  28th  the  high-tension  power 
lines  from  Canyon  Ferry  became  disabled, 
resulting  in  the  lights  being  extinguished  and 
the  pumps  stopped.  As  soon  as  the  pumps 
ceased  working,  the  river  bed  about  young 
Holl&aback's  engine  began  to  flU  with  wa- 
ter. When  HoUenback  reported  for  work 
about  7  a.  m.  of  April  29th,  he  foilnd  his 
engine  surrounded  by  water,  and  the  water 
so  high  in  and  about  the  engine  shed  that 
work  with  the  engine  was  impossible;  and 
the  water  continued  to  rise  thereafter  for 
some  considerable  time.  Hollenbeck  and 
Purcell,  the  day  engineer,  gathered  up  some 
of  the  tools  about  the  engine  and  carried 
them  to  a  place  of  safety.  Purcell  then  sug- 
gested that  they  wait  upon  the  river  bank 
until  they  could  see  Gohrmley,  the  supervis- 
ing engineer,  and  report  to  him.  After  wait- 
ing some  20  minutes  or  more,  HoUenback 
started  away,  and,  In  answer  to  Purcell's  In- 
quiry, said  that  be  was  going  down  to  the 
engine.  Purcell  suggested  that  It  was  not 
necessary,  as  he  could  not  do  anything  down 
there;  but  HoUenback  continued  down  to 
the  water's  edge,  where  he  constructed  a 
raft,  got  upon  it,  and  made  his  way  towards 
the  engine  shed.  When  six  or  seven  feet 
from  the  shed  door,  he  came  to  the  llgbt 
wires  running  from  the  pump  scow  to  bis 
engine  shed.  These  wires  were  then  only 
eighteen  Inches  or  two  feet  above  the  sur- 
face of  the  water.  HoUenback  took  hold  of 
one  of  the  wires  to  pass  under  It,  and  was 
electrocuted.  Oobnnley,  the  supervising  en- 
gineer, was  made  a  party  defendant. 

The  plaintiff  charges  Diligence  on  the 
part  of  defendants  In  falling  to  exercise  rea- 
sonable care  to  provide  young  HoUenback 
with  a  reasonably  safe  place  In  which  to 
perform  his  work,  and  the  following  particu- 
lars are  spedfled :  "(a)  Stringing  live  wires 
of  high  voltage  dose  to  the  ground,  where 
employes  would  come  In  ccmtact  with  the 
same,  (b)  Falluro  to  ran  these  wires  out  of 
range  of  employes,  as  the  corporation  ooidd 
and  should  t»Te  donft  (c)  Uidng  wires  that 
were  old  and  bare  of  Insolation,  (d)  Failure 
to  shut  off  the  electricity  in  these  bare  vires 
of  high  voltage  at  the  switch  provided  for 
that  pnrpoae." 

The  defendants  admit  the  employment  of 


deceased  end  his  death,  bat  deny  any  nev 
Ugence  on  tibeir  part,  and  coatrHnitory 
negligence  on  the  part  of  ttie  deceased.  The 
affirmative  allegations  of  the  answer  were 
pnt  In  issue  by  reply.  The  trial  of  the  cause 
resulted  In  a  verdict  and  Judgmut  In  fa- 
vor of  plaintiff  and  against  the  defendant 
Stone  &  Webster  Engineering  Corporation 
for  918,000  and  costs.  From  that  Judgment 
and  an  order  denying  It  a  new  trial*  the  cor- 
poration d^endant  appealed. 

[1]  1.  It  is  urged  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  because  it  does  not  native  the 
idea  that  HoUenback's  death  resulted  from 
his  own  act,  and  the  rule  announced  in  Kea- 
non  V.  GUmer,  4  Mont  433.  2  Fac.  21,  and 
reiterated  In  Badovinac  v.  Northern  Pacific 
By.  Co.,  88  Hont  4U,  101  Fac  648,  Is 
voked  here.  In  each  of  those  cases  the  in]ur> 
ed  party  Jumped  from  a  moving  vehicle^  and 
the  injury  resulted  directly  from  the  act 
This  court,  speaking  of  a  complaint  which 
showed  these  facts  affirmatively,  said,  'Thus 
the  plaintiff  declares  that  the  proximate 
cause  of  the  Injury  he  sustained  was  his 
own  action."  It  is  the  general  rule  In  this 
state  that  contributory  negligence  Is  a  mat- 
ter of  defense,  and  that  "the  existence  of 
contributory  negligence  need  not  be  negatived 
in  the  complaint,  unless  It  appears  from 
other  allegations  therein  that  the  proximate 
cause  of  the  Injury  was  the  act  of  the  plain- 
tiff." Orient  Insurance  Co.  v.  Northern  Pa- 
cific By.  Co.,  31  Mont  S02,  78  Pac.  1036.  The 
complaint  In  the  pres«it  instance  charges: 
"x'bat  the  said  John  HoUenback,  on  the  said 
29th  day  of  April,  1910,  while  so  working 
and  In  the  employ  of  the  defendants,  came  in 
contact  with  the  said  live  wire  so  negli- 
gently and  carelessly  strung  and  placed  by 
the  defendants,  by  reason  whereof  the  said 
John  HoUenback  was  electrocuted."  We  do 
not  think  that  it  can  be  said  to  appear  af- 
firmatively from  this  allegation  that  the 
proximate  cause  of  HoUenback's  injury  was 
his  own  act;  and  therefore  the  case  Is  not 
within  the  exception  declared  in  Kennon  r. 
GUmer  and  Badovinac"  v.  Northern  Fadfle 
By.  Co.,  above. 

[2]  2.  Complaint  Is  made  that  counsel  for 
plaintiff  discussed  to  the  jury  the  effect  of 
certain  evidence,  and  argued  that  the  de- 
fendants were  giuity  of  negligence  with  re- 
spect to  acts  not  charged  in  the  complaint 
to  be  negligent  acts.  It  is  sufficient  to  say 
that  the  evidence  went  In  without  objec- 
tion, and  was  before  the  Jury.  .  There  was 
not  any  request  made  that  it  be  withdrawn 
or  its  ^ect  limited  by  lastruction& 

[8  ,4]  a  It  U  claimed  that  the  verdict  Ss 
excessive.  Sectiim  6486,  Bevised  Codes,  pro- 
vides that  In  a  case  of  this  character  ''sudi 
damages  nmy  be  givui  as  nnder  all  the  dr- 
cnmstances  of  the  case  may  be  Jnst"  If  It  is 
possible  from  the  evldetuse  in  this  reond  to 
account  for  the  amount  of  the  wdl^  tiien 
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tbla  court  onght  not  to  interfere.  Tergy  t. 
Helena  Light  &  By.  Oo.,  39  Mont  213,  102 
Pac.  310,  18  Ann.  Gas.  1201 ;  Helena  ft  Uv- 
insston  8.  &  B.  Co.  r.  Lyndi,  2S  Mont 
65  Pac  919.  Under  the  statute  the  amount 
of  the  verdict  mnst,  of  necessity,  rest  in  the 
sound  discretion  of  the  Jury.  The  parties 
are  entitled  to  a  verdict  from  the  Jury ;  and 
it  la  only  In  rare  instances  that  the  court  is 
jnstlQed  In  interfering,  unless  the  record  dis- 
closes that  the  dements  of  passion  and  prej- 
udice  have  Influenced  the  minds  of  the  Ju- 
rors In  arriving  at  the  result 

There  is  not  any  complaint  made  of  the  in- 
atructlona  given,  which  advise  the  Jury  of 
the  measure  of  plaintiff's  recovery  a^nd  the 
circumstances  to  be  considered  in  arriving 
at  the  amount  which.  In  the  judgment  of  the 
Jurors,  would  be  Just  Assuming^  without 
deciding,  that  the  rules  announced  in  those 
InstmcUons  are  correct,  the  plaintiff  was 
entitled  (1)  to  all  the  wages  of  the  deceased 
until  he  became  of  age,  charged,  however, 
with  the  burden  of  his  support  and  (2)  to 
sodi  proportion  of  bis  eaminga,  after  he  ar- 
rived at  21,  as  she  might  reasonably-  have 
expected  to  receive  from  him  durlns  her  life- 
time^ The  record  discloses  that  the  deceased 
was  a  very  active,  energetic  young  man,  par- 
ticularly devoted  to  mechanics,  In  the  pur- 
suit of  which  he  had  shown  considerable  abll- 
ity;  that  he  already  bad  a  stationary  engi- 
neer's license,  and  had  been  Intrusted  with 
the  running  of  a  stationary  oiglne  for  a  short 
time ;  that  he  was  very  ambitious,  and  devot- 
ed to  his  mother,  this  plaintiff;  that  since 
be  was  18  or  14  years  of  age  he  had  been 
earning  good  wages,  and  uniformly  turning 
over  his  earnings  to  bis  mother,  who  had 
supported  him.  At  the  time  of  his  death  he 
was  receiving  f3  per  day  as  a  fireman ;  and 
the  Jurors  were  fully  Justified  In  assuming 
teem  all  tlie  facts  disclosed  by  the  evidence 
that  he  would  continue  to  progress  in  his 
work  as  he  had  done  in  the  past  Based 
upon  the  wages  he  was  then  receiving,  and 
the  reasonable  iwobabllity  that  he  would  be 
able  to  earn,  and  would  earn,  wages  equally 
as  good  or  bettw  during  the  expectancy  of 
his  mother's  life^  the  amount  written  'In  the 
verdict  Is  not  beyond  the  legitimate  limits 
indicated  by  the  eridenoft 

[I]  4.  Was  the  deceased  oigaged  in  the  dls- 
change  of  dntles  within  the  scope  of  his  em- 
ployment  at  tiia  time  he  was  injured  T  It  is 
admitted  in  the  answer  that  he  was  employed 
by  the  de^dants  as  a  flrwnan  on  April  2% 
1010;  but  it  Is  alleged  that  at  the  precise 
time  of  his  injury  he  had  gone  beyond  the 
scope  of  bis.  oni^oyment;  that  he  was  not 
acting  under  the  orders  of  the  defendants, 
and  that  In  whatever  he  was  doing  when  In- 
jured he  was  actli^  as  a  volunteer ;  and  that 
it  was  his  own  negUgenoe  whldk  was  the 
im^mate  cause  of  hla  injury.  The  genwal 
rule  of  sobstantlTe  law  goveming  in  a  ease 
of  this  character  is  tersely  stated  as  follows: 
^Whoi  a  servant,  of  his  own  accord,  and 


without  the  direction  of  his  master,  steps 
outside  the  scope  of  his  ^ployment  wheth- 
er on  the  master's  business  or  his  .own,  the 
master  owes  him  no  duty  as  to  the  dangers 
he  encounters,  and' is  not  liable  for  any  In- 
Jury  received"  (Dresser's  Employer's  liabil- 
ity, S  104) ;  while  the  rule  of  pleading  and 
practice  covering  the  same  subject  Is  aptly 
stated  by  the  Supreme  Court  of  Alabama,  as 
follows:  "To  hold  an  employer  liable,  as 
such,  for  injury  resulting  from  a  breach  of 
such  duty.  It  must  appear  that  the  employ^ 
was,  at  the  time  of  the  injury,  acting  with- 
in the  scope  of  his  employment."  Southern 
By.  Co.  V.  Ouyton,  122  Ala.  231,  25  South.  34. 

To  attempt  to  delimit  the  "scope  of  em- 
ployment" by  any  definite  rules  of  general  ap- 
plication would  be  a  hopeless  task.  The  Su- 
preme Court  of  Pennsylvania  has  said :  "The 
scope  of  his  [the  servant's]  duties  is  to  be  de- 
fined by  what  he  was  employed  to  perform, 
and  by  what,  with  the  knowledge  and  ap- 
proval of  hla  onployer,  he  actually  did  per^ 
form,  rather  than  by  the  mere  verbal  des* 
Ignatlon  of  his  position."  Bnmmell  v.  Dll- 
worth.  Porter  ft  Co.,  Ill  Pa.  343,  2  AU.  355. 
Of  necessity,  every  case  must  be  determined 
by  its  own  facts. 

[B,  7]  In  the  present  instance  the  extreme 
difficulty  which  confronts  us  arises  from  the 
paucity  of  facts.  That  the  circumstances 
were  such  on  April  29, 1910,  that  young  Hol- 
lenback  could  not  perform  the  duties  prlmari- 
ly  attaching  to  his  position  as  fireman,  and 
that  he  was  not  attempting  to  do  so  when 
he  was  injured,  may  be  conceded.  There  Is 
some  evidence  which  tends  to  show  that  Hol- 
lenback  and  Purc^l  did  not  remove  all  of 
the  master's  tools  and  appliances  from  the 
oiglne  shed,  but  that  certain  oil  cans  and  a 
tool  box  were  floating  on  the  water  at  the 
time  HoIl«iba<^  was  ^ured.  1^  water 
formed  a  sort  of  lake  surrounding  the  raglne 
shed,  and  on  the  surface  of  this  water  yt&n 
floating  large  x^eces  of  driftwood  and  other 
debris.  It  also  appears  that  the  engine  shed 
was  open,  so  that  the  driftwood  or  dfibrls 
might  settle  on  or  about  the  engine;  and, 
furthermore,  that  tliere  were  portions  of  the 
engine's  machinery  and  appliances  which 
mlfi^t  have  been  injured  by  these  floaUng 
timbers,  if  they  had  drifted  Into  the  shed. 
That  HoUoibadc  was  not  merely  Idling  away 
his  time  floating  upon  the  water  Is  reason- 
ably certain.  He  told  Pnreell  that  he  was 
going  to  the  engtaie.  He  built  a  raft,  and 
was  apparently  making  his  my  directly  to 
the  engine  shed  when  he  was  killed.  Just 
what  prompted  him  to  go—what  his  purpose 
was— cannot  be  read  from  the  printed  record 
al(Hie;  but  it  Is  the  rule  that  "in  rendering 
a  verdict  the  Jury  are  not  conflned  in  ttielr 
detennluatlon  to  the  predse  language  in 
whidi  the  evidence  is  given,  but  may  find  a 
verdict  upon  any  fair  inference  dedoeible 
from  the  evidence."  Lehane  v.  Bntte  XOec- 
trie  By.  Co.,  87  Mont  664,  97  Pac.  10S8. 

Aftor  much  serious  reflection  we  are  of 
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the  opinion  Qiat  It  Is  a  fair  inference  from 
the  evldmoe,  viewed  In  the  light  of  the  sur- 
rounding circumstances,  that  yoan£  HoUen- 
back  was  engaged,  at  the  time  of  his  death. 
In  attempting  to  rescue  property  belonging 
to  his  master — property  to  which  bis  work 
was  more  or  less  directly  related.  That 
Hollenback's  contract  of  employment  as  fire- 
man contemplated  that  he  sboald  make  every 
reasonable  ^ort  compatible  with  Ms  own 
safety  to  rescue  big  master's  propery,  U  In 
Jeopardy,  and  particularly  property  related 
directly  to  the  business  of  operating  the 
hoisting  engine,  we  do  not  entertain  any 
doubt.  There  Is  some  conflict  tn  the  an* 
thorlties  upon  this  subject,  but  the  better 
reasoned  cases  and  the  dictates  of  common 
sense  support  the  view  that  a  servant  en- 
gaged In  the  rescue  of  his  master's  property 
in  peril  Is  tcODg  within  the  scope  of  Us  em- 
ployment. 

In  Moyse  t.  Northern  Padflc  Ry.  Co.,  41 
Mont  272,  108  Pac.  1062,  we  held  that  the 
conductor  of  a  fr^ht  train,  while  asleep 
In  the  caboose  after  the  completion  of  his 
run,  and  while  waiting  to  be  called  to  take 
out  a  train  on  the  following  morning,  was 
In  the  discharge  of  his  duties  and  acting 
within  the  scope  of  his  employment  In  the 
note  to  section  625  of  2  Labatt  on  Master 
and  Servant,  and  In  chapter  9  of  2  Dresser 
on  Employer's  Liability,  will  be  found  many 
cases  Indicating  the  liberality  of  the  courts 
Id  treating  this  subject  In  Rees  v.  Thomas, 
1  Q.  B.  'Blv.  (1889)  1015,  the  English  Ck>urt 
of  Appeals  had  before  It  a  case  of  a  fireman 
employed  In  a  coal  mine.  In  the  course  of 
his  duty  he  was  required  to  take  a  report  to 
the  mine  company's  office.  A  horse  draw- 
ing a  truck  upon  which  the  fireman  rode 
ran  away,  and  In  his  efforts  to  stop  the 
horse  the  fireman  was  killed.  The  court 
held  that  the  accident  arose  out  of,  and  in 
the  course  of,  the  fireman's  employment. 

In  some  of  the  following  cases  It  la  dis- 
tinctly held  to  be  tbe  duty  of  an  employ^  to 
make  reasonable  efforts  to  rescue  bis  mas- 
ter's property  In  Jeopardy;  while  In  others 
It  Is  held  that  In  making  such  efforts  he  is 
□ot  to  be  held  guilty  of  contributory  negU- 
geuce.  All  of  the  cases  in  principle  sup- 
port the  rule  which  we  have  announced 
above.  Martin  v.  North  Jersey  St  Ry.  Co., 
81  N.  J.  Law,  562,  80  Atl.  477,  Ann.  Gas. 
1912D,  212,  and  note;  Terre  Haute  &  I.  R. 
Co.  V.  Fowler,  154  Ind.  682,  56  N.  B.  228, 
48  L.  R.  A.  531;  Prophet  v.  Kemper,  96  Mo. 
.^pp.  219,  68  S.  VT.  956;  Pegram  v.  Seaboard 
Air  Line  Ry.,  139  N.  C.  303,  51  S.  E.  975, 
4  Ann.  Cas.  214,  and  note:  Wlnczewskl  t. 
Winona  &  W.  Ry.  Co..  80  Minn.  245,  83  N. 
W,  159;  Pullman  Palace  Car  Co.  v.  Laack, 
143  III  242,  32  N.  E.  286,  18  L.  B.  A.  215; 
Broderlck  v.  Detroit  U.  B.  S.  &  D.  Co.,  66 


Mich.  261,  22  N.  W.  802,  66  Am.  Rep.  S82; 
Louisville  A  N.  R.  Co.  v.  Selbert's  Adm'r 
(Ky.)  55  S.  W.  892;  Pennsylvania  Co.  t. 
McCaffrey,  139  Ind.  430,  88  N.  E.  67,  29 
L.  B.  A.  104;  1  Thompson,  Com.  on  the 
Lew  of  Negligence,  i  199.  In  Maltble  v. 
Belden,  167  N.  Y.  307,  60  N.  B.  645.  54  U 
R.  A.  62,  the  rule  whldi  we  have  announced 
Is  affirmed,  but  It  was  held  In  that  particu- 
lar case  that  the  evidence  disclosed  such 
negligence  on  the  part  of  the  injured  person 
as  to  preclude  recovery. 

[t]  Of  course,  the  rule  Just  stated  cannot 
be  Invoked  to  secure  immunity  from  the 
charge  of  contributory  negligence.  The  In- 
jured person's  acts  In  attempting  to  rescue 
property  are  to  be  viewed  in  the  same  light 
as  bis  acts  in  discharging  the  duties  pri- 
marily devolving  upon  him  by  virtue  of  his 
employment  In  other  words,  the  question 
In  every  case  where  the  defense  of  coutrlbo- 
tory  negligence  Is  raised  must  be:  Did  the 
injured  employ^,  In  attempting  to  rescue  his 
master's  proper^,  measure  up  to  the  stand- 
ard of  ordinary  care  and  prudence? 

[I]  While  our  conclusion  is  that  the  Jury 
was  Justified  In  finding  that  Hollenbadc  was 
engaged  In  tbe  discharge  of  duties  within  tbe 
scope  of  his  employment  at  the  time  he  re- 
ceived his  injury,  we  are  not  to  be  under- 
stood as  approving  instruction  No-  5,  given 
to  the  Jurx.  to  the  effect:  "If  yon  believe 
from  the  evidence  that  there  was  no  neces- 
sity for  tbe  deceased  to  be  in  the  position  In 
which  he  was  when  electrocuted,  and  that 
he  was  not  at  the  time  working  in  the  em- 
ploy of  the  defendant  company,  then  and  In 
that  event  tbe  plaintiff  cannot  recover,  and  , 
your  verdict  must  be  for  the  defendant" 
This  instruction  was  submitted  in  lieu  of 
one  requested  by  the  defendants,  as  follows : 
"If  you  believe  from  the  evidence  that  the 
deceased  voluntarily,  and  not  at  the  instance 
or  request  of  the  defendants,  or  either  of 
them,  went  upon  the  surface  of  the  water 
on  a  raft  and  while  there  came  In  contact 
with  the  said  live  wire,  then  he  was  not  at 
that  time  working  In  the  employ  of  the  de- 
fendant company,  and  for  injuries  so  re- 
ceived the  plaintiff  cannot  recover,  and  your 
verdict  most  thai  be  for  the  defendants." 
In  our  opinion,  tbe  requested  Instruction  was 
clearly  erroneous,  while  the  one  given  oonld 
not  have  beat  of  much  value  in  enUghtenlog 
the  Jury  upon  tbe  principal  question  for 
determination.  But  a  more  specific  Instruc- 
tion was  not  requested,  and  aK>ellant  can- 
not complain. 

The  Ju^iment  and  order  are  afltaned. 

Affirmed. 

BRANTLT,  a  J.,  and  8ANNBB.  J.,  eonr 
cor. 
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LOKOWICH  9t  aL  T.  GITX  OF  HELEINA. 

(Saprenw  Oonrt  of  HoDtana.   Jan.  28,  1918.) 

L  Watkbs  ahd  Watbb  Ooubsbs  a  lE^'H-Ao- 
TioK  TO  ni^TApT.TqTT  Bights —  BtTBDEH  of 
Pboov. 

Undo'  Rev.  Codes,  |  4842,  forbidding  an 
approprietor  of  water  to  change  tfae  point  of  di- 
version to  tbe  prejudice  of  otbera,  any  lacb. 
change  wUI  not  bie  presumed  prejudicial,  bnt  the 
burden  ia  on  the  part;  claiming  prejudlca  to 
alww  it 

[Ed.  Note.— For  other  cuta.  bm  Waton  and 
Water  Conrses,  Gent  Dig.  IS  IM^  167;  Dec. 
Dig.  I  162.*]  w 

2.  JUDOUBNT  (I  719*>— llAXRU  OOKOLViai^ 

Idbntitt  oy  Issues. 

In  an  action  by  a  water  company  Involving 
right!  to  the  use  of  the  water  of  a  creA  against 
the  city  of  H.,  having  a  prior  placer  mining 
right  to  the  nse  of  water  therefrom,  and  In 
which  other  defendants  claiming  junior  water 
rights  therein  filed  a  cross-complaint  against 
the  dty,  the  pleadings  showed  that  the  ci^  was 
proposing  to  talte  water  from  the  creeli  and 
convey  It  beyond  the  watershed  for  municipal 
purposes,  and  it  was  adjudicated  without  limi- 
tation as  to  time,  place,  or  manner  that  the 
city  was  entitled  to  tbe  use  of  water  beyond  and 
without  the  watershed.  Setd,  in  an  action 
brought  by  the  individual  defiendante  In  the 
former  aetioo  against  tbe  dty  to  enjoin  it  from 
conveying  water  continuously  and  permanently 
out  of  the  watershed  for  municipal  purposes, 
that,  as  the  matters  In  issue  were  nUsed  and 
adjudicated  In  the  former  action,  it  was  conclu- 
sive against  plalntKEft*  rights. 

[Ed.  Note.— For  other  ease%  see  Jodnnent, 
Cent  Dig.  H  1249,  1200;  Dve.  Dig.  |  719.^ 

8.  JUDOMENT  (I  726*)  —  GOirOLITBITENBSS  — 
HaTTEBS  IlTDIBBOTLT  INVOLVED. 

A  decree  stands  an  absolute  finally,  not 
merely  as  to  the  ooudusioiM  expressed,  but  as 
to  everything  directly  or  impliedly  involved  In 
reaching  them. 

[Ed.  Note.— For  other  cases,  see  Judement. 
Cent  Dig.  91  1255-1257 ;  Dec  Dig.  |  726.«] 

Appeal  £rom  District  Court,  Broadwater 
Ooonty ;  W.  B.  a  Stewart,  Judge. 

Injunction  by  Frank  Lokowlch  and  otbers 
against  the  City  of  Helena.  Judgment  for 
defendant,  and  plain tifTs  appeal  Affirmed. 

Hartman  ft  Hartmau,  of  Bomnan,  and  J. 
A.  Walsb,  of  Helena,  for  apptilsnts.  H.  & 
Hepner,  Edw.  Horsky,  a  W.  WUey,  and 
Walsh  ft  Nolan,  all  of  Helena,  for  revondent 

SANNEB,  J.  Appeal  from  a  Judgment  of 
dismissal  and  from  an  order  overruling  a  mo- 
tion for  a  new  trial. 

The  appellants  are  owners  In  severalty  of 
certain  agricultural  lands  situate  In  the  val- 
ley of  Beaver  creek,  ^x>adwater  county, 
Mont,  and  of  certain  rl^ts  in  and  to  the 
waters  of  said  creek;  and  they  have  brought 
this  action  to  have  the  respondent  dty  of 
Helena  permanently  enjoined  from  changing 
tbe  place  of  diversion  of  said  waters  under 
Its  prior  rights,  aud  from  conveying  such 
waters  contlnnonsly  and  permanently  out  of 
the  watershed  of  the  stream  to  the  city  for 
municipal  purposes. 

Tbey  all^  Uiat  by  a  decree  of  the  district 


court  of  Broadwater  county,  In  what  is  here- 
in referred  to  as  the  Spokane  Banch  Case, 
the  reepective  rights  of  all  the  parties  to  this 
action  In  and  to  the  waters  of  Beaver  creek 
were  determined  as  to  volunw  and  date,  and 
that  there  was  adjudged  to  respondent  the 
first  four  r^hts  upon  the  creek ;  that  in  said 
suit  there  was  no  Issue  presented  in  the 
pleadings  with  reference  to  taking  any  of 
said  waters  out  of  or  beyond  the  watershed 
of  Beaver  creek,  no  issue  as  to  the  time  that 
resiwndent  or  Its  predecessors  in  Interest  used 
any  of  said  waters,  and  no  determination  as 
to  what  particular  rights  respondent  had 
therein  as  to  time  or  manner  of  use ;  that  the 
respondent's  several  rights  were  in  fact  wont 
to  be  used  only  at  certain  intervals  each 
year  during  the  irrigation  or  mining  season, 
leaving  the  waters  to  flow  in  said  creek  at 
other  seasons  for  the  nse  and  benefit  of  ap- 
pellants and  other  aK>roprlators ;  that  the 
city  and  Its  predecessors  were  wont  to  so 
divert  its  waters  that  seepage  occurred,  which 
supplied  the  appellants  and  other  appropria- 
tors;  that  the  dty  threatens  to  change  its 
point  of  diversion,  and  convey  said  waters  la 
pipes  to  the  dty  of  Helena  ont  of  and  beyond 
the  watershed  of  said  stream,  to  be  there 
used  continuously  for  municipal  purposes. 

1.  The  flow  in  Beaver  creek,  except  at  flood 
times,  is  approximately  165  Inches  or  4.12S 
cubic  feet  per  second.  Of  the  four  rights 
therein  belonging  to  respondent  the  first 
three  are  agricultural  rights,  afid  aggregate 
328  indies  or  8.17  cubic  feet  per  second,  and 
tbe  fourth  is  a  placer  mining  right  for  1,000 
Inches,  or  25  cubic  feet  per  second.  The 
points  of  diversion  of  all  these  agricultural 
rights  are  below  the  French  Bar  ditch,  by 
which  the  waters  under  the  placer  right  are 
diverted,  and  the  city  proposes  to  establish 
a  new  point  of  diversion  for  its  placer  min- 
ing right  above  tbe  French  Bar  ditch,  and 
through  it  take  such  water  as  it  may  to 
Helena  for  municipal  purposes.  If  for  this 
brandi  of  the  discussion  it  be  assumed  that 
tbe  respondent  Is  authorized  to  take  the  wa- 
ters held  in  virtue  of  its  placer  right  out  of 
the  watershed  of  Beaver  cre^.  It  does  not 
seem  of  much  Importance,  In  view  of  the  nor- 
mal flow  of  the  creek,  whether  tbey  are  tak- 
en through  the  French  Bar  dltdi  or  from  a 
point  above,  as  proposed. 

[1]  While,  of  course,  one  may  not  change 
the  point  of  diversion  any  more  than  the 
place  of  use  or  the  character  of  use  to  tbe 
prejudice  of  other  approprlators  (Rev.  Codes, 
B  4842),  it  does  not  follow  that  any  such 
change  Is  to  be  taken  In  limine  as  prejudicial. 
On  the  contrary,  tbe  burden  is  on  the  party 
claiming  to  be  prejudiced  by  such  change  to 
allege  and  prove  the  facta.  Hansen  v.  Lar- 
sen,  44  Mont  350,  120  Pac.  229.  Now,  as  to 
whether  the  appellants  would  be  prejudiced 
by  the  proposed  change  in  the  point  of  di- 
version, there  was  an  issue  in  the  pleadings ; 
but,  while  there  are  many  offers  to  prove 
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prejudice  to  tlie  appellants  from  tbe  proposed 
change  In  tbe  manner  and  place  of  xiae,  the 
record  Is  barren  of  any  proof  or  offer  to  show 
prejudice  from  the  proposed  dunge  In  tbe 
point  of  diversion. 

[2]  2.  Counsel  for  appellants  concede  that 
the  disposition  of  this  case  depends  apon  tbe 
linswers  to  tbe  following  questions:  (a)  Can 
the  respondent  take  these  waters  out  of  the 
watershed  of  tbe  stream  and  use  them  con- 
tinuously, to  the  manifest  and  Irreparable 
damage  of  tbe  appellants?  (b)  Was  this  ques- 
tion tried,  determined,  and  disposed  of  in 
the  case  of  Spokane  Ranch  A  Water  Go.  t. 
Beatty  et  al.,  37  Mont  342,  96  Pac  727,  97 
Pac.'838?  It  Is  claimed  that  the  right  of 
respondent  to  make  a  continuous  diversion 
was  not  settled  in  the  Spokane  Ranch  Case, 
because  not  Involved,  and  appellants  assign 
as  error  the  refusal  of  the  trial  court  in 
this  case  to  receive  evidence  touching  the 
time,  place,  and  manner  of  the  use  of  re- 
spondent's various  rights  by  tbe  respondent 
and  Its  predecessors  in  interest,  and  how 
the  proposed  diversion  from  the  watershed  of 
Beaver  creek  would  be  a  change  In  the  time, 
plac^  and  manner  of  use,  to  their  detrl> 
ment  The  trial  court  thought  all  these  mat- 
ters foreclosed  by  tbe  Spokane  Ranch  de- 
cree, and  we  think  that  this  conclusion  was 
correct  Turning  to  the  record,  we  find 
that  the  parties  to  this  action  were  parties 
to  tbe  Spokane  Ranch  Case;  that  In  that 
case  the  present  appellants  flied  an  answer 
to  tbe  cross-complaint  of  the  city  of  Helena,, 
and  the  dty  filed  a  reply,  and  these  pleadings 
distinctly  presented  the  time,  place,  and 
manner  of  the  use  of  these  rights  by  the 
city  and  Its  predecessors  and  tbe  right  of 
the  city  to  continuously  divert  the  waters 
of  Beaver  creek  from  Its  watershed  to  the 
city  for  municipal  purposes.  What  the  Is- 
sues were  in  that  case  was  specifically  Indi- 
cated by  this  court  In  the  Spokane  Ranch  de- 
cision, as  follows:  "The  pleadings  show  that 
the  dty  of  Helena  proposes  to  take  the  wa- 
ter which  It  has  a  right  to  use  out  of  the 
basin  or  channel  of  Beaver  creek,  and  con- 
vey it  to  tbe  city  of  Helena  for  municipal 
purposes,  and  that,  if  tbe  city  carries  out  its 
intention,  none  of  the  said  water  will  be 
available  for  agricultural  purposes  In  tbe 
basin  of  Beaver  creek.  The  defendants,  oth- 
er than  tbe  city  of  Helena,  claim  water 
rights  In  Beaver  creek  subsequent  In  time 
to  those  of  tbe  city,  but  tbey  allege  In  tbeir 
several  answers  that  after  the  waters  were 
used  by  the  predecessors  In  Interest  of  the 
city  the  same  were  allowed  to  return  to  the 
stream  In  sudi  a  manner  as  that  tbe  junior 
rights  were  supplied  at  some  periods  of  the 
year,  and  tliat  tbey,  the  junior  claimants, 
did  in  fact  acquire  substantial  rights  in  the 
water,  which  will  be  entirely  \oat  to  them  If 
the  dty  is  allowed  to  take  the  water  away 
from  tbe  basin  of  the  creek."  And  again: 
"Let  it  be  recalled  that  tbe  pleadings  and 
bill  of  «zc«ptlona        that  the  fundamental 


question  before  tbe  court  was  wbetber  tht 
city  of  Helena  was  authorized  to  continu- 
ously use  its  waters  outside  of  tbe  basin 
of  Beaver  cre^."  In  view  of  this  language 
and  of  its  support  In  tbe  record  before  no, 
we  marvel  that  tbe  appellants  could  make 
the  allegations  of  the  present  complaint,  or 
contend  thac  tbe  matters  referred  to  In  their 
offers  of  proof  were  not  presented  by  the 
pleadings  in  that  case. 

Appellants  next  insist  that  they  are  not 
foreclosed  by  tbe  decree,  because  it  did  not 
adjudge  to  tbe  city  the  right  to  permanently 
and  continuously  take  tbe  water  out  of  the 
watershed,  and  they  say  that  this  court  held 
that  that  decree  left  the  respective  rights 
of  the  parties  undetermined,  save  as  to  vol- 
ume and  date.    Turning  again  to  tbe  rec- 
ord before  us,  we  observe  that  the  court 
found  as  a  fact  that  on  Octcrtier  1,  1865, 
the  dty  and  Its  predecessors  in  interest  di- 
verted and  appropriated  1,000  Inches  of  the- 
waters  of  Beaver  cre^  through  Its  French 
Bar  ditch,  extoidlng  beyond  and  without  the- 
Beaver  creek  watershed,  and  have  over- 
since  continued  to  use  said  water  for  use- 
ful and  beneficial  purposes  beyond  and  with- 
out said  watershed.    And  In  the  decree  it- 
self it  la  formally  adjudged,  without  limita- 
tion as  to  time,  place,  or  manner,  that  the 
dty  is  entitled  to  use  this  right  beyond  and 
without  the  watershed  of  Beaver  cteek  with- 
out loterference  from  any  one  and  subject, 
only  to  tbe  preceding  rights,  which  were  like- 
wise decreed  to  It   Commoitlng  on  this  de- 
cree, the  opinion  of  this  court,  after  discusslDK 
the  terms  of  tbe  decree  rdatlve  to  the  placer 
rights  of  the  dty.  proceeds :  "When  we  coma 
to  examine  the  words  used  by  the  court  witb 
reference  to  the  other  water  rights  of  tbe- 
dty,  we  observe  that  the  findings  are  condied 
in  tbe  ordinary  terms  employed  by  couxts- 
In  the  northwestern  country  In  defining  wa- 
ter rights  used  tor  agricultural  purposeSL 
•   •   •   The  phraseology  employed  with  ref- 
erence to  these  agricultural  rights  of  the- 
dty  simply  amounts  to  a  determination  tbat 
the  dty  has  the  same  rights  In  the  watov- 
of  Beaver  cre^  that  Its  predecessors  had. 
What  those  rights  wn«,  save  as  to  the  vol- 
ume of  water  and  date  of  apiwopriatton,  is- 
left  undetermined.  Therefore  we  are  of  opin- 
ion tbat  this  decree,  so  far  as  the  agri- 
cultural rights  are  concerned,  does  not  give 
to  the  city  the  aothori^  to  continuously  take- 
the  water  outside  the  watershed  or  basin 
of  the  main  streedL   *   *   *"  On  motion, 
for  rehearing,  it  was  sougbt  to  have  darified- 
some  language  in  this  opinion,  which  couna^ 
thought  to  be  obscure;  and  this  court  th^< 
said:  "Tbe  court  in  the  sentence  quoted,  re- 
ferred solely  to  the  dty 'a  so-called  agricol-- 
tural  rights  as  being  restricted,  by  the  de- 
cree, to  the  watershed  of  Beaver  credt  W»- 
do  not  feel  that  counsel  for  tbe  dty  need 
apprehend  that  any  dUferrat  oonstrnction 
will  be  placed  upon  tbA  language  aaed." 
And  still  again,  m  If  to  make  aanuaneeaHkv*- 
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assared,  tills  court  In  tbe  Oarlson  Case  (Oarl> 
son  T.  City  of  Helena,  4S  Mont  1,  114  Paa 
110)  said :  *^be  decree  In  tbe  Spokane  Ranch 
ft  Water  Company  Case  above  Ib  a  solenm 
adjudication  tbat  the  city  may  rightfully 
use  Its  French  Bar  right  beyond  and  with- 
out the  watershed  of  BeaTer  creek."  And 
now,  In  the  hope  of  committing  the  subject 
to  Its  final  rest,  we  again  express  tbe  opinion 
of  this  court  that  every  substantial  matter 
here  raised  was  Involved  In  the  Spokane 
Ranch  Case,  and  tbat  by  virtue  of  the  decree 
there  rendered  Uie  authority  of  the  dty  un- 
der its  placer  mining  right  to  continuously 
divert  the  waters  of  Beaver  creek  from  its 
watershed  and  to  use  them  for  mnnlclpal 
purposes  Is  settled. 

Whether  In  the  trial  and  determination 
of  the  Spokane  Ranch  Case  the  district  court 
did  or  did  not  enter  as  fully  as  It  might  have 
Into  tbe  question  of  time,  place,  and  manner 
of  the  use  of  Its  rights  by  the  city  and  Its 
predecessors,  or  auffldently  restrict  the  rights 
of  tbe  city  with  respect  to  tbe  time,  place, 
and  manner  of  use,  cannot  now  be  consid- 
ered. These  are  matters  which  any  dissatis- 
fied party  to  that  case  could  have  bad  re- 
viewed by  this  court  on  propra  presentation. 

[3]  But  the  decree  Is  no  longer  review- 
able. It  stands  an  absolute  finality,  not 
merely  as  to  the  conclusions  expressed,  but 
us  to  everything  directly  or  Implicitly  In- 
volved in  reaching  them.  23  Cyc.  1288,  par. 
"c";  1295,  par.  "g";  Belolt  v.  Morgan,  7 
WalL  619,  19  L.  Ed.  205;  a,  K.  &  W.  a 
Co.  V.  Black  et  al.,  47  Kan.  766,  29  Pac.  96. 

There  la  no  error  in  the  record,  and  tbe 
Judgment  and  order  appealed  from  are  af- 
firmed. 

AfOrmed. 

BBANTLT,  a  and  HOLLOWAY,  J., 
concur. 


JEFFREYS  T.  HUSTON,  State  Auditor. 
(Supreme  Omrt  ^  Idaho.   F«k  11,  mS.) 

fBylUtiiu  by  the  Court.) 

1.  Statxs  (J  130*>— State  Fumds— AumOBrrr 

OF  AUDITOB— APFKOPBIATIOn, 

Section  13,  art  7,  of  the  CoiVititQti<m  of 
the  state,  limits  the  power  of  any  officer  created 
under  the  Constltutioa  and  laws  of  tbe  state  in 
paying  out  of  the  Btate  treasury  money,  except 
upon  appropriation  made  by  law. 

[Ed.  Note.— For  other  eases,  see  States,  Cent 
Dl^.  i  128;  Dea  Dig,  %  180>] 

2,  States  ^  182*)  —  Miutia  —  Saubies  or 
OmcEBS— Afpeopbiation— Statptks. 

Section  11,  c  72,  Laws  of  1911,  p.  202, 
provides  there  shall  be  appointed  by  the  Gov- 
ernor on  the  recommendation  of  the  adjutant 

GBeral  an  asslstanc  adjutant  general,  who  shall 
ve  the  rank  of  major.  Tbe  adjutant  guieral 
shall  receive  as  a  yearly  compensatloo  toe  sum 
of  $2,000  p^able  In  equal  monthly  Installments, 
and  the  assistant  adjutant  general  shall  receive 
as  a  yearly  compensation  the  sum  of  $i,S0O 


payaUe  in  equal  monthly  installments,  and  sec- 
tion 101  of  said  act  provldeB  to  carry  oat  the 
provisions  of  this  act  a  contlnuons  appro]^iation 
of  $25,000  per  annum  is  hereby  made  out  of 
any  ■  money  in  the  state  treasury  not  otherwise 
appropriated,  and  the  use  or  expenditure  of  the 
same  sum  hereby  approi«lated  shall  not  be 
limited  to  any  partlcnlar  year. 

[SU.  Note,— Fbr  other  casesL  see  States,  Cent 
Dig.  I  ISO;  Z>ecs.  Dig.  I  182.*] 

3.  States  (|  132*)— Militia— SAUBixa  ov  Of- 
ficers—Appbopriatio  N— St  ATUTES. 

Chapter  86,  Laws  of  1911,  p.  319,  Is  a 
general  appropriatloa  bill,  and  provides  for  the 
payment  of  the  salaries  and  compensation  of 
officers  and  employes  of  tbe  state  and  the  gen- 
eral expenses  of  state  government  tmd  In  said 
chapter  it  Is  provided  that  the  following  sums 
of  money,  or  so  much  tliere<tf  as  may  be  neces- 
sary, ere  hereby  appropriated  for  the  payment 
of  the  salaries  and  compeosatlon  of  state  officers 
and  employes  of  the  state  of  Idabo  and  the  gen- 
eral expenses  of  state  government  and  the  main- 
tenance of  tbe  several  state  institutions  for  the 
period  commencing  on  the  first  Monday  of  Jan- 
uary, 1911,  and  ending  on  the  first  Monday 
of  January,  1913;  and  provides  "for  all  ex- 
penses relating  to  tbe  National  Guard  of  Idabo 
and  tiie  reserve  mlHtla,  including  the  salaries 
of  officers  and  subordinates  as  per  House  BUI 
No.  156^  $45,000." 

[Ed.  Note.— -For  other  cases,  see  States,  Oent 
Dig.  I  130 ;  Dec.  Dig.  |  l32.*j 

4.  States  (I  132*)— ConsTEncnoN  —  Amo- 

pBiATioN  Bills— Suspension. 

Where  an  act  of  the  Legislature  provides 
for  all  expenses  relating  to  the  National  Quard 
of  Idaho  and  the  Idabo  reserve  militia,  includ- 
ing the  salaries  of  officers  and  subordinates,  and 
makes  a  continuing  appn^riation  of  $25,000 
per  annum,  and  that  sudh  appropriation  uiall 
not  be  limited  to  any  partlcnlar  year,  and  a  sub- 
Reguent  general  appropriation  act  is  passed  by 
tbe  same  Legislature  four  days  thereafter,  and 
in  said  general  appropriation  Mil  It  was  pro- 
vided for  all  exiwuses  relating  to  the  National 
Guard  of  Idabo  and  the  Idaho  reserve  militia, 
including  the  salaries  of  officers  and  subordi- 
nates, as  per  House  Bill  No.  156,  $45,000 
(House  Bill  No.  15d  was  the  previous  act  ap* 
propriating  $25,000  per  annum),  the  later  act 
suspends  tne  first  act  during  tbe  period  of  time 
such  later  appropriation  covered. 

Ei.  Note.— For  other  cases,  see  States,  Gent 
g.  I  ISO;  Dec.  Dig.  |  132.*] 

5.  STATITTBS  (I  161*)— APPBOPBIATIOIf  Lawb— 
CONBTBUCTIOn—RXPEAL  BT  IKPUCATIOA. 

Where  a  general  appropriation  bill  In  uo 
wav  specifically  repeals  a  former,  act,  wbidi 
makes  an  appropriation  for  the  same  purpose 
for  which  the  general  appropriation  bUl  appUes, 
and  Is  continuous  from  year  to  year,  and  ap- 
plies to  no  particular  year,  and  the  provisions 
of  tbe  two  statutes  when  considered  together 
can  be  harmonized  and  applied,  this  court  will 
follow  tbe  rule,  and  give  effect  to  both  acta,  in 
order  to  carry  out  the  intent  of  the  Legislature, 
and  will  not  invoke  the  rale  of  repeal  Iqr  impli- 
cation. 

[Sd.  Note^For  other  cases,  ate  Statntss. 
Cent  Dig.  H  230,  234;  Dec.  Dig.  i  16L*] 

6.  Staixs  (I  132*)— AFFBOFBXATioir— Bnsci— 

APFBOFBIATIOn  BXLL. 

Beld,  In  this  case,  that  the  provisions  ap- 
propriating $26,000  per  annum,  under  the  act 
of  Mareb  10,  1911  (Laws  1911,  p.  202),  was 
suspended  during  the  years  1911  and  1912,  bat- 
was  in  operatlim  after  the  fizat  Mtanday  In 
January,  1913. 

[Ed.  Note.— For  other  cases,  see  Stataa,  Oent 
Dfg.  I  130;  Dec.  Dig.  I  182.*) 
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7.  ICaztdahub  (I  102*)  —  EhcpLOTAs  —  As- 
suiAirr  Adjutant  Gbnesal— Sebvioes. 
BOd,  that  section  lOi  appropriates  $2S,000 
per  annum  for  use  and  expenditure  tmder  the 
proTisiona  of  chapter  72  of  the  Lavs  of  1911, 
p.  202,  and  was  la  operadoa  Jannary  tt,  1913, 
and  daring  said  nuKith,  and  that  the  plaintiff 
In  this  case  having  been  appointed  assistant] 
adjatant  goieral,  and  harinx  performed  such 
eerriccs,  has  a  daim  against  toe  state  for  $125, 
and  that  it  is  the  duty  of  the  state  aaditor,  the 
defendant  in  this  action,  to  draw  a  warrant  for 
that  sum. 

[Bd.  Note.— For  other  ctssa,  see  Handamos, 
OentDlc  H  217-210, 221, 222 ;  DecDig.  { 102^*^ 

Petition  by  Woodson  JeftreyB  for  writ  of 
mandanMB  against  Fred  I*  Huston,  State 
Auditor.  Writ  granted. 

Fv  A.  McOall  and  B.  O.  Davisy  both  of 
Boise,  for  plaintiff.  J.  H.  Peterson,  Atty. 
Gen.,  and  J.  J.  Gnheen,  ABst  Atty.  Gen.,  of 
Pocatello.  and  T.  O.  GofiOn,  Asst  Atty.  Qen., 
of  Boise,  for  defendant 

STEWART,  J.  TblB  is  an  appilcatiwi  for 
a  writ  of  mandate.  The  ease  is  submitted 
upon  the  pleadings.  The  facts  as  disclosed 
by  the  oomi^alnt  and  answer  an  as  foUowa : 
That  the  defradant,  Fred  L.  Huston,  Is  the 
state  aaditor;  that  the  piaintfff  dnring  the 
month  of  January,  1S18,  was  tbe  duly  ap- 
pointed, qnalifled,  and  acting  assistant  ad- 
jutant general  of  the  state  of  Idabo;  that  on 
the  Ist  day  of  Febniary,  iSlS,  die  petitioner 
presented  to  the  defendant,  the  state  auditor, 
at  his  oflke,  a  duly  rerlfled  claim  against  the 
state  of  Idabo  for  tiie  sum  of  $125;  tbat 
sucb  daim  cmforms  In  all  respects  to  the 
requirements  of  law  goremlng  tbe  presenta- 
tion of  sndh  dalms,  and  remwents  the 
amount  due  plaintiff  fnm  tbe  state  of  Idaho 
for  services  raidered  during  tbe  month  of 
January,  1918;  ttiat  he  demanded  that  tbe 
defendant  Issue  a  warrant  on  the  state  treas- 
ury for  Oie  said  sum  ot  fl2(^  and  the  de- 
foidant  refused  to  Issue  said  warrant  and 
has  since  said  time  refused  to  issue  the  same. 
In  fbe  answor  of  defendant  it  is  dalmed  tbat 
the  reason  for  refUstog  to  Issue  the  warrant 
to  pay  plslntUTs  claim  Is  based  upon  tb» 
fact  that  no  anm^rlatltm  has  been  made 
by  the  Les^slatore  for  tbe  paymoit  ot  the 
salary  of  the  assistant  adjutant  general 
for  the  month  of  January,  1018,  ot  for  any 
pujod  subseanont  to  the  first  ll<mday  of 
January,  1918. 

The  contention  made  1^  the  state  audltw 
arises  by  reason  of  the  conflict  betweoi  two 
adu  of  tbe  state  Leglslatnre.  nie  plainUtt 
relies  upon  sections  11  and  101  of  cSiapter  72 
of  an  act  proridlng  for  tbe  organization,  dis- 
cipline, and  regulati<m  of  the  oi^anlzed  mil- 
itia of  this  state,  known  as  the  National 
Guard  Of  Idabo  (Laws  of  19U,  p.  202).  Sec- 
tion 11,  among  other  things,  i^^des:  "There 
shall  be  appointed  by  the  Oovmior,  on  the 
recommendation  of  the  adjutant  gnieral,  an 
assistant  adjutant  general  who  shall  hsTe 


the  rank  of  major.  ISte  adjutant  gmeral 
shall  rec^ve  as  a  yearly  compensation  the 
sum  of  ¥2,000.  payable  in  equal  montbly  In- 
Btallmento,  and  the  asslstsnt  adjutant  general 
shall  receive  as  a  yearly  compensattwi  the 
sum  of  $1,500  payable  in  equal  monthly  in- 
stallments." Sectlcm  101  provides:  '*To  car- 
ry out  the  provisions  of  this  act,  a  continuing 
at^oiHriation  of  $26,000  per  annum  Is  hereby 
made  out  of  any  money  in  Uie  state  treasury 
not  otherwise  appropriated,  and  tbe  use  or 
expenditure  of  the  same  sum  hereby  appro- 
priated shall  not  be  limited  to  any  particular 
year."  It  will  be  seen  from  these  two  sec- 
tions that  tbe  assistant  adjutant  general  is 
to  receive  $125  a  month,  payable  in  monthly 
Installmfflita,  and  under  tbe  provlaioDS  of  sec- 
tion 101  an  appropriation  la  made  ot  money  in 
the  state  treasury  in  the  sum  of  $25,000  per  an- 
num as  provided  for  the  L^slatur^  and 
this  appropriation  is  not  to  be  limited  to  any 
particular  year.  The  foregoing  chapter  pro- 
viding for  the  organization  of  the  National 
Guard  of  Idaho  was  approved  March  10, 1911. 
Tbe  same  Legislature  enacted  diapter  86, 
Laws  of  1911,  p.  819,  entitled,  "Making  ap- 
propriation for  tbe  payment  of  salaries  and 
compensation  of  officers  and  emi^oygs  of  the 
state  of  Idabo  and  the  general  expenses  of 
state  government  and  the  supporting  and 
matatainlng  of  tbe  state  instltutl<»is  for  tbe 
period  commendng  on  the  first  Monday  of 
January,  1911,  and  ending  cm  tbe  first  Mon- 
day of  January,  1918."  This  Is  a  general  a> 
proprlation  bill  providing  for  an  appropria- 
tion of  the  funds  of  the  state  for  carrying  on 
the  state  government  for  the  time  fixed  by 
the  act,  and  IncIndeB  the  compensation  of 
officers  and  employes  of  the  states^  In  tbat 
chapter  Is  the  following  pro^slcm:  **niat 
the  following  sums  ot  money,  or  so  much 
thereof  as  may  be  necessary,  are  hereby  ap- 
promiated  for  the  payment  of  salaries  and 
compttisation  of  tbe  state  offlcm  and  em- 
ployte  of  tbe  state  of  Idabo  and  the  general 
^iraises  of  state  government  and  tor  tbe 
support  and  maintenance  of  tbe  several  state 
institutions  for  tbe  period  commencing  on 
the  first  Mtmday  of  January,  1011,  and  end- 
ing on  tbe  first  Monday  of  January,  IMS. 
•  *  *  Adjutant  General.  For  all  expenses 
relating  te  tbe  National  Guard  of  Idaho,  and 
tbe  Idabo  resorve  militia,  Indndlng  the  sal- 
aries of  (dicers  and  subordinates,  as  per 
House  Bill  No.  IBfi,  $46,00a*'  House  Bin 
Na  1S6  Is  dtapttf  72,  above  referred  ti^  In 
which  la  found  the  continuous  ai^roprlatlon 
of  $25,000  for  the  porpoeee  of  carrying  out 
tbe  act 

[1]  The  question  tiins  joesented  is.  Does 
section  1  of  diapter  86  as  above  quoted,  re- 
peal the  provisionB  of  section  101,  c  12, 
Laws  of  lOU,  quoted  above?  Section  13.  art. 
7,  of  tbe  OtmstitntAm  ot  this  state,  clearly 
llndta  the  power  of  any  officer  created  un- 
der tbe  Constitntlon  and  laws  of  tbe  state 
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in  payins  ont  of  the  rtate  treasury  money, 
except  upon  appropriation  made  by  law. 
This  section  proridea:  "Xo  money  shall  be 
drawn  from  the  treasury  but  in  porsnance 
of  appropriations  made  by  law."  This  limi- 
tation of  the  power  of  the  state  auditor 
makes  It  necessary  to  determine  whether 
the  prorlsiQns  relating  to  the  continnoos  ap- 
propriation iwoTided  In  the  act  approved 
Mandi  10,  1911.  were  In  force  after  the  first 
Monday  of  January,  1911,  for  the  years  1911 
and  1912.  This  court  In  the  case  of  OUbert 
V.  Hoodiy,  8  Idaho  (Hash.)  8,  25  Pac  1092, 
in  discussing  a  similar  statute,  held:  "The 
act  in  queetlcm  makes  the  ai^roprlatlon.  It 
ftxea  the  compensatttni,  the  time  of  payment, 
and  anthorlzes  the  comptroller  to  draw  his 
warrant  to  pay  the  same  when  due."  The 
Supreme  Oburt  (tf  Wyoming  In  th«  case  of 
State  V.  Bordick,  4  Wyo.  272,  88  Fftc.  120, 
24  L.  B.  A.  266,  in  dlscnasing  a  similar  stat- 
ute, says:  "The  first  state  Les^islature  pro- 
vided for  the  compouatlon  of  presidential 
Sectors  In  a  special  act  regulating  their 
dnUes  and  time  and  place  (tf  meeting.  No 
«peclflc  apjwopriatlon  was  made  otherwise 
than  by  tliis  act,  and  nime  was  necessary, 
as  the  ai>propriatlon  in  the  act  itself  was 
sufficient,  and  Is  a  perpetual  one,  so  long  as 
the  law  is  In  force.  It  is  clear  that  the  act 
creating  the  office  of  state  examiner  does, 
in  section  27  thereot  make  an  ara>r(«>rtation 
at  least  for  the  salary  of  sueh  bffloer,  which 
is  a  continuing  approinlation.'' 

[2-4]  There  can  be  no  question  but  that 
the  act  of  March  10,  1911,  made  an  appro- 
priation of  $25,000  annum  for  carrying 
out  the  provisions  of  the  act  providing  for 
the  organization  of  the  national  guard,  and 
that  such  appropriation  was  made  a  contin- 
uing appropriation  and  was  not  limited  to 
any  particular  year.  In  using  tMa  language 
the  Legislature  intended  that  the  appropri- 
ation was  not  limited  to  any  particular  year, 
and  that  the  Legislature  waived  the  right  to 
flx  a  different  ai^ropriatlon  for  any  particu- 
lar year.  Exigencies  might  arise,  or  neces- 
sltlee  might  appear,  which  would  necessitate 
eltlier  a  suspension  of  the  amount  appropri- 
ated by  this  act,  or  the  fixing  of  a  higher 
or  lower  appropriation,  as  such  necessities 
might  Justify.  This  intenUon  of  the  Legisla- 
ture is  clearly  demonstrated  by  the  provl- 
Bious  of  chapter  86,  wherein  the  same  Legis- 
lature passed  a  general  appropriation  act 
Just  four  days  later  than  chapter  72,  and  In 
said  later  act  a  special  appropriation  Is  made 
"for  all  expenses  relating  to  the  National 
Guard  of  Idaho  and  the  Idaho  reserve  mili- 
tia, including  the  salaries  of  officers  and  sub- 
ordinates, as  per  House  BlU  No.  1S6,  $46,- 
000."  This  apprc^rlatlon  was  for  a  period 
commencing  on  the  first  Monday  of  January, 
1911,  and  ending  on  the  first  Monday  of  Jan- 
uary, 1913,  and  covered  the  entire  years  of 
1911  and  1912,  and  suspended  the  contina* 
ouB  appropriation  made  of  $25,000  per  an- 


num as  provided  in  chapter  72  of  the  act 
of  March  10,  1911. 

It  will  be  observed  from  the  iffovlslons  of 
the  general  appropriation  bill  (chapter  86. 
Laws  of  1911)  that  it  In  no  way  specdflcal- 
ly  repeals  the  act  of  March  10,  1011,  and 
the  provisions  of  the  two  statutes  being  In 
conflict,  and  notwithstanding  such  conflict, 
when  considered  together  being  such  that 
they  can  be  harmonized  and  applied,  the 
courts  usually  adopt  the  rule  giving  effect  to 
both  acts  In  order  to  carry  out  the  intent 
of  the  Legislature,  and  will  not  Invoke  the 
rule  of  repeal  by  implication.  The  Legisla- 
tore,  no  doubt,  upon  second  thought,  recog- 
nised the  fact  that  by  the  act  of  March  10, 
1911,  the  Legislature  had  enacted  a  goieral 
act  which  was  Intended  as  a  permanent  code 
for  the  mlUtary  eotabllshmrat  of  the  state, 
and  that  such  act  ivovlded  fOr  a  contiLnnons 
appropriation  which  was  a  permanrat  fea- 
ture of  tlie  UU,  and  was  intended,  to  be  per- 
manent, the  same  as  the  bill  Itself;  and 
desiring  to  reduce  the  total  appropriation, 
and  thereby  reduce  taxation,  thought  prop- 
er and  necessary  to  reduce  the  expenditure 
provided  in  the  act  <tf  March  10,  1911,  and 
therefore  reduced  such  appropriation  -  and 
suspended  the  act  of  March  10,  1911,  and 
fixed  the  appropilation  at  $45,000  for  two 
years,  thus  reducing  the  aivroprlatlon  $5,000 
from  that  which  had  been  provided  for  in 
the  former  ^ct  It  Is  clear  from  the  provi- 
sions of  the  two  bills  that  this  was  the  in- 
tention of  the  Legislature.  The  Supreme 
Court  of  Colorado,  in  the  case  of  In  re  Con- 
tinuing Appropriations,  18  Colo.  192,  32  Pac. 
272,  in  considering  similar  statutes  held: 
"The  fact  that  In  sevraral  of  the  states  of 
this  Union  It  has  been  found  necessary  to 
inhibit  the  making  of  continuing  appropria- 
tions furnishes  an  argument  against  the  poli- 
cy of  such  laws  that  will  no  doubt  t>e  given 
due  weight  by  the  L^slature,  but  with  the 
policy  or  expediency  the  courts  have  noth- 
ing to  do;  the  power  of  the  Legislature  to 
make  the  appropriation  being  conceded.  We 
think  the  L^slature  wiU  be  able  to  apply 
the  general  principles  her^  announced  to 
the  several  acts  mentioned,  as  occasion  for 
so  doing  may  arise." 

Applying  this  rule  to  the  presmt  case,  and 
recogn^ing  that  there  is  no  constitutional 
inhibition  against  the  Legislature  making  a 
continuous  appropriation,  the  effect  of  a  con- 
tlnuouB  appropriation  may  be  and  should  be 
controlled  by  subsequent  legislation,  and,  aft- 
er a  continuous  appropriation  has  been  made, 
subsequent  Legislatures  of  the  state  have 
the  power  and  authority  to  either  repeal  or 
amend  the  act  making  the  continuous  ap> 
propriation  or  suspend  the  provisions  of  the 
act  making  such  appropriation  as  applied  to 
any  period  of  time  as  may  be  determined  by 
the  Legislature.  This  rule  is  approved  in 
Holcombe  v.  Burdick,  State  Auditor,  4  Wyo. 
290,  88  PaclSl;  U.  &  t.  Fisher,  100  U.  8. 
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146,  3  Snp.  Ct  154,  27  L.  Ed.  885;  V.  S. 
r.  HitdKll.  100  U.  S.  148,  8  Snpw  Ct  151,  27 
U  Ed.  887.  In  the  case  of  Mernaagh  t. 
Orlando,  41  Fla.  433,  27  South.  84,  the  Sn- 
xweme  Conrt  of  Georgia,  In  consld^rliis  this 
qoeatioD,  held :  "A  repeal  ranoves  the  law 
oitiT^,  but,  when  sospaaded.  It  stUl  exists, 
and  has  operation  In  every  respect  except 
wherein  It  Is  snspoided.''  Ttie  Sopreme 
Court  of  the  United  States  In  Brown  t.  Barry, 
3  DaU.  365,  1  L.  Ed.  638.  in  discussing  this 
question,  holds  that,  where  two  acts  have 
been  passed  at  the  same  session,  they  are  to 
be  construed  so  that  both  may  have  effect 
If  possible,  and,  applying  this  mle,  says: 
"The  manifest  Intent  of  the  suspending  act 
was  that  the  act  repealed  by  the  repealing 
act  should  continue  In  force  until  a  day  then 
future,  the  first  of  October,  1793.  It  could 
have  bad  do  other  intent  And  the  intent  of 
the  Legislature,  when  discovered,  most  pre- 
vail, any  rule  of  construction  declared  by 
previous  acts  to  tbe  contrary  notwitbstand- 
ing."  Many  other  cases  might  be  dted,  but 
the  authorities  as  a  rule  bold,  especially  in 
cases  where  appropriations  have  been  made 
to  pay  salaries  and  for  other  services,  whldti 
are  continuous,  that  a  subsequent  act  mak- 
ing an  appropriation  to  pay  the  salaries  of 
such  officers  or  services  for  a  certain  period 
of  time  suspends  the  continuous  appropria- 
tion, and  the  apinnprlatlon  made  for  the 
sum  for  which  the  salaries  are  fixed  by  sub- 
sequent act  has  effect  during  such  suspen- 
sion, and  the  general  appropriation  revives 
at  tile  expiration  of  the  termination  of  the 
period  for  whidk  the  special  appropriation 
is  made.  In  other  words,  the  L^slatnre  has 
the  power  to  fix  and  determine,  where  there 
is  no  constitutional  Inhibition,  the  expenses 
uid  costs  which  shall  be  expoided  and  paid 
for  out  of  the  ffinds  of  the  state  and  the 
salaries  of  the  various  officers  who  are  pro- 
vided tw  to  carry  out  the  administration  of 
the  laws  of  the  state;  and  this  may  be  done 
by  the  passage  of  prefer  legislative  acts, 
within  the  Inhibition  provided  In  the  Con- 
stitution. 

[S,  6]  In  Qie  present  case  we  are  of  the 
opinion  that  tiie  appn^rlation  made  of  $26,- 
000  undw  the  act  of  Ifarch  10,  1911,  was 
suspended  during  the  years  1911  and  1912, 
bat  was  in  operation  after  the  first  Monday 
In  January,  1918.  We  deem  It  proper  in  this 
oidnion  to  call  the  attution  of  the  Legisla- 
ture to  the  two  methods  adopted  In  these  two 
acts  of  appropriation ;  one  a  continuing  ap- 
propriation of  a  vecific  amount  to  be  used 
in  the  future,  while  the  other  policy  is  for 
the  appropriation  of  a  specific  sum  for 
a  certain  period,  usually  during  the  time 
existing  between  the  times  fixed  for  the  Leg- 
islature to  meet  Several  of  the  states  liave 
found  It  necessary  to  prohibit  the  making  of 
continuing  appropriations.  This  court  how- 
ever, expresses  no  opinion  as  to  the  policy 
or  expediency  of  these  two  polldea,  as  the 
court  has  nothing  to  do  with  sudi  policy,  as 


the  policy  of  making  appreciations  Is  pure- 
ly a  leglslattve  authority  omfened  by  tiie 
Constitution  of  the  state.  We  are  of  the 
oirtnlcm,  however,  that  where  the  LegMatore 
does  make  an  appropriation  far  a  specific  pur- 
pose to  extend  over  a  certain  period  of  ttme, 
and  the  ai^roprlation  Is  not  snffideBt  t» 
meet  the  expenses  of  the  administration  in 
carrying  out  the  purpose  for  which  tbe  ap- 
propriation baa  been  made,  sudi  defldency 
cannot  be  cbam^d  against  or  paid  oat  of  an- 
other apinopriation  made  for  a  period  sab- 
sequent  to  the  appropriation  during  wbtcb 
such  d^dency  aroa&  This  is  dearly  tbe- 
requlrement  of  the  Legislature 

[7]  It  Is  therefore  ordered  that  a  writ  of 
mandate  issue  directed  te  Fred  L.  Boston, 
state  auditor,  defendant,  requiring  saidstete 
auditor  to  forthwith  issue  a  warrant  on  the 
treasury  of  the  steto  of  Idaho  for  tiie  som 
of  $125  In  favor  ot  the  plaintiff  in  payment 
of  tlie  amount  due  him  for  aervlces  rendered 
as  assistant  adjutant  general  for  one  montb 
beginning  January  16.  1913. 

AILSHIB,  C  J.  I  concur  In  tiie  conclu- 
sion that  the  writ  should  issue  in  this  case 
directing  the  state  auditor  to  draw  his  war- 
rant in  favor  of  the  plaintiff  for  one  month's 
salary,  being  the  month  conunendag  on  the 
first  Monday  of  January,  1913.  I  think  the 
General  Appropriation  Act  approved  March 
14,  1911,  had  the  effect  of  suspending  the 
operation  of  section  101  of  tbe  Militia  Act 
of  that  session  (1911  Sees.  Laws,  22^,  for 
tbe  period  covered  by  the  General  Appropria- 
tion Act.  The  comment  piade,  however,  as 
to  the  method  of  paying  any  deflcieocy  creat- 
ed In  tliat  or  any  otiier  department  leads  me 
to  call  attention  to  section  6  of  tbe  General 
Appropriation  Act  approved  March  14,  1911 
(Sess.  Laws  1911,  p.  328).  The  portion  of 
that  section  applicable  here  reads  as  follows: 
"No  officer,  employ^,  or  state  board  of  this 
state,  or  board  of  regents  or  board  of  trus- 
tees of  any  Institution  in  this  state  stiall 
have  power  to  create  any  deficiency,  nor 
shall  they  create  any  deficiency  In  excess  of 
the  appropriations  made  by  the  law  for  the 
specific  purpose  or  purposes  hereinbefore  In 
this  act  provided.  Any  indebtedness  at- 
tempted to  be  created  against  Uie  stete  in 
violation  of  the  provisions  of  ttils  act  or 
any  Indebtedness  attempted  to  be  created 
against  the  steto  in  excess  of  the  appropria- 
tions provided  for  in  any  act  shall  be  vold.**^ 
It  will  be  seen  at  once  that  no  board  or  of- 
ficer of  this  state  had  any  authority  In  law 
to  create  any  deficiency,  and  that  any  de- 
ficiency created  was  In  violation  of  law.  and 
constitutes  no  legal  claim  or  obligation  what- 
ever against  the  stete.  It  also  served  a» 
notice  to  any  person  dealing  with  any  stete 
officer,  board  or  employe  of  the  stete  that 
any  service  performed  or  material  furnished 
to  the  steto  in  excess  of  the  approprlatiwis 
made  was  wholly  ananthoflsed  and  would 
create  no  claim  whatever  ■  gainst  tba  slats^ 
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The  prftCtice  of  tbe  TarlonB  boards,  employes, 
mnd  d^rtmentB  creating  deficiencies  In  the 
hope  that  a  tncceedlng  L^lalatnre  will  pay 
tbem  Is  demoiallEiDg,  and  wholly  wrong,  and 
can  have  no  sanction  whatever  by  the  ja- 
dldal  department  of  the  state  govenunrat 
This  la  especially  true  when  ccni^nted  by 
the  provisions  of  a  statute  so  positive  as 
section  e  of  the  foregoing  act 

SUI/UVAN,  J.,  concuis. 


CHAMBERLAIN  et  aL  v.  CITY  OP  LEWIS- 
TON  et  al. 
(Supreme  Court  of  Idaho.    Dec.  20,  1912.) 

(avttaUu  »y  tU  OomrUi 

1.  MaCHAHXCS*  LiBKS  (t  3*)— LasOB  Aim  lC*r 
TBBiaLS— Municipal  CoNSTBUonon  — Wa* 
TEBWOBKS— Statutes— Repeal. 

The  act  of  March  13,  1909  (Seas.  Laws 
1009.  p.  165),  does  not  repeal  section  6111  of 
the  Rev.  Codes,  but  affords  an  additional  and 
cnmulatiTe  remedy,  and  specially  provides  pro- 
tection for  the  state,  city,  or  other  municipal 
corporation  entering  into  such  contract,  and 
should  be  construed  in  harmony  with  the  pro- 
virions  of  section  &111,  Rev.  Codes. 

{EM.  Note.— For  other  eases,  see  Mechanics' 
Lieni,  Cent  IMg.  {  4 ;  Dec  Dig.  {  3.*] 

2.  MlBCHANios'  Liens  (|  186*)— Cnr  Water 
PiiANT— Description. 

A  deEcription  of  the  property  as  "the  pump- 
ing plant  and  waterworiEs  system  of  the  city 
of  Lewiaton,  said  waterworks  system  being  lo- 
cated on  the  south  bank  of  the  Clearwater  river 
about  1^  miles  above  the  point  where  the 
Clearwater  ilver  flows  into  the  Snake  river,"  is 
a  sufficient  description  upon  which  to  predicate 
a  lien  a^nat  the  city's  waterworks  system,  and 
is  Sufficient  for  identification  thereof. 

J .Ed.  Note.— For  other  cases,  see  Mechanics' 
ens,  Gent.  Dig.  H  23Z^;   Dea  I>ig.  I 
lS&*j 

8.  Mechanics*  T<iens  (H  2S1*)— Labob  and 

MATEBIAia— DBSTBUCTION. 

The  fact  that  the  labor  performed  and 
material  famished  for  the  construction,  altera* 
tion,  and  repair  of  any  building,  structure,  or 
other  worts  waa  earned  away  by  floods  and 
high  water,  without  any  fault  of  the  man  who 
performed  the  labor  and  furnished  the  materisl, 
does  not  deprive  the  laboring. man  or  material- 
man from  preferring  his  liens  under  the  statute, 
and  such  lien  attaching  to  the  real  estate  on 
whldi  the  work  waa  done  or  improvement  made. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent.  Dig.  |  «1S ;  DecTbig.  1  231.*] 

4.  MeOHANICS*  LiENB  ({  t^*)-'PEBS0HB  Ehf- 
TITLED— REQUISITE& 

Under  the  lawa  of  this  state,  the  test  for  a 
mechanic's  lien  Is,  Was  the  labor  performed  or 
material  furnished  in  the  construction,  altera- 
tion, or  repair  of  the  building,  structure,  or 
other  works?  and  the  right  to  a  lieu  is  not  de- 
pendent upon  the  actual  enhanced  value  of  the 

Jiropertv  on  which  the  labor  was  performed,  or 
or  which  the  material  was  famished. 
[Ed.  Note.— For  other  cases,  see  Mechsnlcs* 
Liens,  Cent.  Dig.  H  64-66;  Dec.  Dig.  {  52.*] 

9.  Mechanics'  Liens  (1  23*)— Natubx  and 
Purpose  of  Riobt. 

The  purpose  of  the  statute  la  to  compensate 
the  man  who  performs  labor  under,  or  furnishes 
material  to  be  used  In,  the  couatniction,  altera- 
tion, or  repair  of  a  fanilding  or  structure,  irre- 


spective of  the  value  which  such  labor  or  ma- 
terial may  add  to  the  real  estate. 

[Ejd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  24;  Dec  Dig.  S  23.*] 

3.  Meohanios'  IdXNe  H  S&*)~Soopb  or  Likn 

— Pbopzbtt  Subject  to  LiEzr. 

Where  labor  was  performed  and  material 
fttmished  in  the  construction  of  an  intake  pipe 
and  the  placing  of  a  steel  cage  around  the  pipe 
as  an  extension  and  addition  to  a  waterworks 
syatem,  a  lien  filed  for  labor  performed  and 
material  furnished  in  connection  with  such  work 
will  attach  to  the  waterworiu  system,  notwith- 
standing the  fact  that  the  intake  pipe,  on  which 
the  work  was  done,  was  never  completed  or 
actually  attached  to  the  system. 

[Ed.  Note.r-For  other  eases,  see  Medianlcs' 
Uens,  Cent.  Dig.  U  32,  88,  88;  Dee;  Dig.  | 
83.*] 

7.  Mechanics'  Liers  (|  S3*)— Rioht  to  Lien 

— NATUBE  AMD  CHABACTBB  OF  WOBK. 

Where  a  city  entered  into  a  contract  to 
have  an  intake  pipe  added  to  tiie  pipe  of  its 
waterworiis  system,  extending  the  mun  out  Into 
the  bed  of  the  river,  and  the  contractors  found 
it  necesaary  to  build  a  cofferdam  in  the  stream 
in  order  to  canr  on  tiie  work,  or  to  employ  some 
other  means  which  would  accomplish  the  same 
end,  held,  that  laboring  men  ana  materialmen 
would  be  entitled  to  a  Tien  for  labor  performed 
upon  such  cofferdam,  and  materials  furnished  in 
the  construction  thereof,  as  a  necessary  inci- 
dent to  the  performance  of  the  contract,  al' 
though  sodi  dam,  and  material  indnded  therein, 
would  not  be  a  part  of  tb*  oom^ted  work,  and 
would  not  be  of  any  nie  to  the  city  when  finally 
completed. 

(Ei.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  li  S2.  38/  88;  Dec.  Dig.  ] 
88.*] 

8.  NbCHANica*  Liens  (|  47*)— Right  to  Don 
—Scope. 

In  preferring  a  lien  for  labor  and  material 
under  the  mechanic's  Hen  laws  of  this  state,  a 
lien  will  be  allowed  for  material  famished  and 
actually  used  and  consomed  in  die  oonstractlon 
of  the  btiitding  or  other  structare,  irrespective 
of  the  fact  that  such  use  and  consumption  may 
not  be  in  the  main  bnUdlng  or  structare  itself, 
but  in  sueh  woA  aa  was  necessarily  incident  to 
tiie  carrying  on  of  the  principal  inxk  and  dis- 
charging the  contract. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  60;  Dec.  Dig.  i  47.*] 

Appeal  from  District  Court,  Nez  'Perce 
County ;  E.  C.  Steele,  Judge. 

Suit  by  John  Cliainberlain  and  others 
against  the  City  of  Lewlston  and  others  for 
enforcement  of  a  uiechanlc'B  lien  on  the  city's 
water  plant  Judgment  for  plaintUfs,  and  de- 
fendant city  appeals.  Affirmed. 

Fred  E.  Butler,  of  Lewiston,  for  appel- 
lant G.  Orr  McMlnlmy,  of  Ilo,  and  James 
E.  Babb  and  McNamee  A  Ham,  all  of  Lewis- 
ton,  for  respondents. 

AILSHIEt  J.  This  action  was  instituted 
for  the  foreclosure  of  a  mechanic's  lien 
against  the  property  of  the  city  of  Lewlston 
for  labor  performed  and  material  furnished 
to  J.  O.  Mazon  and  O.  Henry  Payne,  original 
contractors  with  the  city  of  Lewlston.  Max- 
on  and  Payne  entered  Into  a  contract  with 
the  city  of  Lewlston  on  the  7th  day  of  Sep- 
tember, 191<^  wherein  and  whereby  they 


*rw  oQxme  essas  aee  same  topio  and  lection  NUMBER  fn  Dee.  Dig.  *  Am.  Dig.  Ker-No.  Sartei  *  Rap'r  lodezei 
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agreed  to  oonstroct  an  eztenBion  to  Oie  in- 
tfOu  pipe  to  tbe  pumping  plant  of  tlie  water 
system  of  tlie  dty  of  Lewlston  for  a  8tlpaIa^ 
ed  sum.  It  appears  ttiat  tbe  city  was  tbe 
owner  of  and  maintained  a  waterworks  sys- 
tem and  a  pnmplng  plant  In  tbe  dty  of  Lew- 
iatoot  tbe  pamplng  plant  being  located  on 
the  Clearwater  river  abont  1%  miles  aboTe 
the  potait  where  the  Clearwater  rlrer  flows 
Into  tbe  Snake  river,  and  that  tbe  dty  was 
deslrons  of  extending  Its  pipe  line  farther 
ont  Into  tbe  bed  of  the  stream,  and  for  that 
purpose  of  laying  a  new  Intake  pipe  and 
properly  guarding  and  protecting  the  same. 
Mazon  and  Payne  g&n  a  bond  to  tbe  dty  of 
Lewlston  In  the  sum  of  95,000,  executed  by 
sureties,  and  thereafter  entered  upon  the 
discharge  of  their  work.  In  carrying  out  the 
contract;  they  found  It  necessary  to  buUd  a 
cofferdam  In  the  river;  and,  about  the  time 
this  dam  was  completed,  a  freshet  occurred 
In  the  Clearwater  river,  and  the  dam  and  all 
tbe  work  and  material  was  carried  away  by 
the  flood.  Tbe  contractors  thereupon  aban- 
doned tbe  work,  and  nothing  further  was 
done  thereafter;  and  the  persons  who  bad 
performed  labor  and  furnished  material  in 
connection  with  this  work,  or  for  tbe  com- 
pletion of  this  work,  filed  their  liens,  and  In 
due  time  actions  were  prosecuted  In  tbe  dis- 
trict court,  and  judgment  and  decrees  were 
altered  In  favor  of  the  several  parti ee  for 
tbe  amounts  due,  and  appeals  have  been  pros- 
ecuted. Four  appeals  are  pendliv;  but  the 
cases  were  consolidated  tor  tbe  pnxposes  of 
argument,  and  one  opinion  will  swve  to  dis- 
pose  of  all  tbe  cases. 

In  this  case  the  dalm  is  for  labor  done  and 
performed  In  the  construction  of  the  coffer- 
dam. The  other  cases  are  for  m<^t,f>riiiiiT  fur- 
nished.  A  number  of  qnestlons  are  present 
ed,  and  we  will  deal  with  them  briefly  In 
the  order  In  which  they  arise. 

El]  1.  This  action  was  prosecuted  under 
tbe  provlsloDS  of  section  6111  oi  tbe  Rev. 
Codes,  which  provides  as  follows :  "Every 
subcontractor,  laborer  or  other  person,  who 
performs  labor,  or  furnlslies  material,  for 
any  original  contractor  or  subcontractor,  to 
be  used  In  the  construction,  alteration  or 
repair  of  any  building,  machinery  or  other 
structure,  for  any  coonly,  city,  town  or  school 
district,  has  a  Hen  upon  such  building,  ma- 
chinery or  structure,  and  all  tbe  provisions 
of  this  chapter  respecting  tbe  securing  and 
enforcing  of  mechanics'  Uens  shall  apply 
thereto,  so  far  as  api^lcable." 

Section  6110  of  tbe  Rev.  Codes  defines  the 
right  to  a  lien,  and  names  tbe  persons  and 
conditions  under  which  liens  may  be  had, 
while  section  6111,  as  above  set  out,  extends 
tbe  right  of  Hen  to  buildings,  machinery,  or 
structures  owned  by  any  "county,  dty,  town 
or  school  district."  Appellant  contends  how- 
ever, that  die  forcing  section  was  repeal- 
ed by  implication  by  act  of  March  18,  1909 
{1909  Sees.  Laws,  p.  165),  which  act  provides 
that  where  any  person  entors  into  a  contract 


with  tbe  state,  any  county,  elt7»  town,  sdiool, 
or  irrigation  district,  or  any  qnaal  pnbllc  eor- 
poratifHi  in  the  state,  for  the  construction, 
alteratton,  or  repair  at  any  pobUc  bnlldli^ 
public  work,  or  quasi  pahOe  work,  the  con- 
tract price  of  whldi  exceeds  tbe  mm  of  1200^ 
he  shall  be  required,  before  commadng  sadi 
work,  to  execute  tbe  usual  pmal  bond  in  a 
sum  'equaling  60  per  cent  at  least  of  tbe 
contract  price,  etc  Then  follows  the  detail 
of  procedure  and  order  of  preference  and 
payment  of  any  claim  or  judgment  obtained 
on  such  bond. 

It  Is  contended  by  connsel  for  ap[>eUant 
that  this  latter  act.  provldii^  another  rem- 
edy, necessarily  tepealB  the  provisions  of 
section  6111.  The  contention,  however,  doea 
not  appear  sound,  fnie  statute  of  1909  In 
no  way  conflicts  with  the  fonner  atatute^ 
It  rather  seems  to  be  a  mere  additional  and 
cumulative  remedy,  and  was  rapedal^  In- 
tended to  protect  the  state,  city,  or  oOier 
municipal  oorporatloQ.  We  are  bound  to  as- 
sume that,  when  tbe  Leglslatnre  passed  the 
act  of  March  13,  1909,  they  were  aware  <MC 
tbe  provisions  of  section  6111  of  the  Bev. 
Codes.  Notwithstanding  this  fact,  th^  em- 
bodied no  repealing  da  use  In  the  act  of 
1909.  There  Is  no  difficulty  about  constm- 
ing  the  two  provisions  banaonionsly  and 
giving  force  and  ^ect  to  both.  In  such  case, 
the  court  Is  not  justUled  in  holding  the  for- 
mer  act  iuTOlld  or  repealed.  The  Supreme 
Court  of  California  dealt  with  a  somewhat 
kindred  question  In  Bates  v.  Santa  Barbara 
Conbty.  90  OaL  648,  27  Pac.  438,  and  Frendt 
V.  Povrell,  136  Cal.  686,  68  Pac.  92,  and  held 
the  acts  thereonter  considered  to  he  merely 
additional  and  cumulative  remedies. 

[2]  2.  It  Is  next  contoided  that  tbe  de- 
scription coDtatned  In  the  liens,  complaints, 
and  decrees  In  these  cases  Is  Insniffldent  The 
general  description  used  is  as  follows:  '^Tbe 
pumping  plant  and  waterworks  system  of  the 
dty  of  Lewlston,  said  waterworks  system 
being  located  on  the  south  bank  of  tbe  Clear- 
water river  about  1%  miles  above  the  point 
where  the  Clearwater  river  flows  into  the 
Snake  river."  It  seems  to  ns  that  there 
will  be  no  difficulty  about  locating  tbe  water- 
works system  of  the  city  of  Lewlston,  and 
that  the  description  herein  would  enable  an 
officer  to  very  readily  locate  and  point  out 
the  propert7<  This  court  Is  presumed  to 
know  the  geography  and  political  subdivi- 
sions of  the  state  (section  6950,  B.  O.),  and 
we  are  likewise  at  liberty  to  take  notice  of 
the  size  and  location  of  the  dty  of  Lewlston. 
It  is  hardly  to  be  iKTesnmed  that  the  dty 
Itself  owns  more  than  one  watwworks  sys- 
tem, and  so  there  can  be  no  oonfoaion  or 
uncertainty  about  locating  the  ayatem  here 
described  and  intended. 

In  PblUipe  V.  Salmon  Blver,  etc.,  Co.,  9 
Idaho,  149,  72  Pac.  886,  It  was  held  that  a 
description  of  the  mining  claim,  contained 
In  a  notice  of  lien  In  the  fOpowlng  laagnage, 
waa  sufficient:  "The  miniiv  claim,  known  as 
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tbe  'Salon  Bar,*  Bitnated  on  the  Idaho  dde 
of  the  main  channel  of  the  Snake  river  one- 
half  mile  north  or  down  the  rlrer  from  the 
mouth  of  the  Grande  Bonde,  in  Nes  Perce 
eonnty,  Idaho."  The  authorities  abundant- 
ly sustain  U8  in  this  Tiew.  Hotallng  v.  Cron- 
Ise.  2  CaL  60;  Tlbbetts  v.  Moore,  23  Cal.  206; 
Tredlnnick  v.  Red  Cloud  Con.  Mln.  Co.,  72 
CaL  78,  18  Pac.  162;  Emerson  v.  Galney,  26 
Fla.  133,  7  South.  026;  Durllng  t.  Oould, 
88  Me.  184,  21  AU.  8S8;  Phillips  on  Mechan- 
ics* Liens,  1 879;  Bloom  <ni  Meebanic^  Uens, 
I  404. 

.  [3]  3.  It  is  contended  that  since  all  the 
/  work  that  was  done  and  all  the  material  that 
(  was  furnished  were  swept  away  by  the  flood 
or  freshet  in  the  Clearwater  river,  and  there 
Is  nothing  left  either  of  the  work  or  materi- 
al, no  lien  claim  can  be  sustained.  In  this 
connection,  It  is  also  contoided  that  mate- 
rials fumlsbed  and  labor  performed  in  pre* 
paratory  wbr^  such  as  false  works  and  a 
cott&a&mt  U  was  done  in  this  case,  and 
which  do  not  constitute  a  part  of  the  real 
work  or  structure,  as  it  Is  intended  to  stand 
in  the  completed  form,  are  not  lienable,  and 
cannot  famish  a  baslB  for  liens  upon  the 
real  estate  or  the  property  which  it  was  In- 
tended to  improve,  alter,  or  repair.  The  ar- 
goment  embodying  these  phases  of  the  ques- 
tion rests  upon  the  theoryi  whldi  la  main- 
tained by  many  authorities,  tbst  the  lien  law 
only  intends  to  allow  a  lien  for  such  labor 
and  material  as  baTe  actually  gone  into  and 
become  a  part  of  tbe  property  of  the  Innd- 
owner,  and  enhanced  its  value.  That  posi- 
tion is  maintained  and  fortlfled  by  a  great 
many  authorities.  That  doctrine,  however, 
has  beoi  questioned  and  doubted  In  this 
state,  and  the  great  number  of  statates  which 
have  been  enacted  In  this  state,  providing 
tot  liens  for  materials  fnmiriied  and  labor 
performed,  show  clearly  on  thetr  fftce  that, 
in  a  great  many  instances,  de  question  of 
enhanced  or  increased  value  to  the  property 
has  not  been  takw  into  conslderatioo  by  ttie 
Legislature  and  was  not  tattended  to  be  the 
test  upon  which  a  lien  should  be  based. 

[4]  On  the  contrary,  It  Is  apparent  from 
a  number  of  our  statntsa  authorizing  liens 
at  various  and  sundry  kinds,  that  the  true 
test  meant  to  be  applied  by  the  Legislature 
is  the  value  of  the  labor  or  material  fur- 
nished and  used  in  or  about  tbe  construction, 
alteration,  or  r^ir  of  the  building,  struc- 
ture or  othor  works.  As  far  back  as  the 
year  1803,  the  writer  of  this  opinion  In 
Thompson  v.  Wise  Boy  Mining  Co.,  0  Idaho, 
368,  74  Pac  958,  bad  occulon  to  express  him- 
self upon  ttiia  principle  involved  in  our  lien 
laws,  and  said:  *^t  seems  to  us,  however, 
that,  as  these  laws  have  come  to  be  extended 
to  mines  and  mining  properties,  this  line  of 
reasoning  has  to  a  great  extent  become 
faulty.  To  say  that  the  laborer  who  goes  Into 
the  placer  mine  and  washes  out  all  the  gold  It 
contains,  or  into  a  quarts  mine  and  extracts 


and  removes  the  values  it  contains,  hss  add- 
ed to  the  value  of  the  mines  is  not  a  course 
of  reasoning  that  appeals  to  us  very  forci- 
bly. The  Legislature  in  enacting  these  laws, 
did  not  have  In  mind  the  protection  of  the 
mlneowners,  but  rattier  the  protection  of  the 
laborers.  They  were  not  cont^platlng, 
when  then  enacted  this  law,  the  probability 
of  the  laborers  enhancing  or  depreciating  the 
value  of  the  prospects,  mining  claims,  or 
mines,  as  tbe  case  might  be,  but  rather  that 
the  men  who  were  employed  and  'sent  out 
to  do  work  upon  such  properties  should  be 
entitled  to  a  Uen  on  them  for  their  services. 
To  say  that  the  laborer  is  worthy  of  his  hire 
Is  to  tell  him  what  he  already  knows;  but 
what  he  wants  to  know,  and  what  the  Legis- 
lature evidently  intoided,  is  that  tUs  max- 
im will  be  carried  a  step  further,  and  that  ' 
he  shall  be  assured  that  he  Is  not  only 
worthy  of  his  hire,  but  that  he  will  get  his 
pay,  and  that  the  property  upon  or  about 
which  tie  worked  shall  be  liable  for  snch 
pay." 

[i,  I]  Counsel  for  respondents,  after  re* 
viewing  ttte  VBBoet&l  putiwse  and  policy  of 
these  statntes,  has  apOy  summed  the  whole 
matter  iv  in  ttie  fbllowing  sentence:,  "Tba 
law  rests  on  the  policy  that  one  who  Ini- 
tiates woi^  and  may  by  slight  precaution 
avert  'injury  to  innoomt  persons  affected 
thereby,  shall  be  charged  with  the  duty  of 
taking  that  ^ecanUon."  This  states  the  ul- 
timate purpose  intended,  ^e  person  or  cor- 
poration owning  proper^,  and  desiring  to 
make  alterations  or  improvemoits  or  erect 
structures  thereon,  has  It  In  his  or  Its  pow- 
er to  absolutely  and  unqualifiedly  protect 
men  who  perform  labor,  or  those  who  fnr- 
nlah  material  in  or  about  such  works;  and 
it  is  tbe  purpose  and  policy  of  the  law  to 
charge  snch  owner  with  that  duty  to  the  ex- 
tent of  the  value  of  the  property  on  which 
such  structure,  repair,  or  improvement  is 
placed.  The  Itot  statute  operates  Ir  rem, 
and  not  In  personam.  It  creates  no  personal 
charge  against  the  owner  of  the  proper^, 
hot  rather  a  charge  against  the  proporty  to 
the  extent  of  its  valne.  Now,  tlie  tact  that 
the  ImprovemMit  or  structure  or  the  work. 
done  la  carried  away  by  the  elemeits,  or  de- 
stroyed, cannot  relieve  the  property  owner^ 
nor  can  It  pay  the  man  who  has  furnished 
his  labor  or  material  in  carrying  on  the 
work,  or  destroy  ttie  lien  given  him  tqr  stat^ 
nte  So  tar  as  we  have  been  able  to  examine  > 
the  authorities  dted  by  appellant,  holding 
that  thwe  la  no  Hea  where  the  pnverty  has 
heea  lost  or  destroyed,  they  are  dealing  dilef- 
ly  with  an  original  contractor;  and,  under  \ 
that  principle  of  law,  that  one  who  contracts 
to  erect  and  complete  a  buUdli^  or  structure, 
and  deliver  it  in  the  completed  condlUtm,  so 
as  to  satisfy  the  terms  of  his  contract;  must 
suffer  the  loss.  If  loss  occurs,  before  the 
completion  and  acceptance  of  tbe  contract. 
This  prlndidflk  however,  can  have  no  an>li- 
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cation  to  tho  laboring  man  and  the  matwlal- 
man.  Tbe  man  who  ia  laboring  on  the  build- 
ing has  no  control  over  It;  neither  does  the 
man  who  famishes  tbe  material  for  Its  con- 
stnictlon  have  the  control  or  custody  of  the 
building.  The  original  contractor,  however, 
may  take  out  a  builder's  Insurance  and  pro- 
tect himsetr,  as  he  progresses  with  the  work. 

[7]  It  Is  further  argued,  In  this  connection, 
that  the  building  of  a  cofferdam  was  no 
part  of  the  contract  In  thla  case,  and  that  the 
dty  would  have  no  use  for  that  after  the 
work  was  oomE^eted ;  that  this  was  only  an  In- 
cident to  the  placing  of  the  piping  and  cage 
that  were  to  be  constructed  for  the  Intake 
to  the  watOT  pipe  and  system.  It  Is  insisted 
that  Idle  contractors  might  have  employed 
aome  other  method  of  doli«  this,  rattier  than 
the  construction  of  a  cofferdam,  and  that 
this  material  and  labor  was  not  a  part  of 
the  contract  'ilils  may  be  legally  and  tech- 
nically correct;  but  the  application  of  such 
a  course  of  reasoning  would  go  wide  ot  giving 
substantial  Justice.  When  the  dty  contract- 
ed for  the  laying  of  this  pipe  and  the  doing 
of  Uils  work,  its  agents  and  oflScers  knew  at 
the  time  that  it  would  be  necessary  to  con- 
struct a  cofferdam  or  use  some  other  means 
or  method  that  would  accomplish  the  same 
result  In  ordw  to  do  ttie  work  and  make 
the  repair  that  the  contract  (ttUed  fOr.  If 
this  be  true,  and  it  undoubtedly  Is,  then  we 
fall  to  see  what  difference  it  makes  to  the 
dty  whether  this  labor  and  material  was  em- 
ployed and  used  In  building  the  cofferdam, 
or  in  i«ocnrlng  some  other  means  or  contriv- 
ance through  and  by  wfaldi  the  work  should 
be  carried  on  and  completed.  When  a  man 
contracts  to  have  a  building  erected,  be 
knows  that  the  contractors  and  builders  will 
be  obliged  to  have  scaffolding  and  other  ma- 
tolal  that  does  not  actually  go  Into  the  build- 
ing, but  whldi  may  practically  be  used  and 
consumed  and  destroyed  In  the  course  of  the 
work.  Sudi  material  and  the  labor  incident 
thereto  is  as  much  a  part  of  tiie  contract  as 
if  it  were  qiedfled  and  set  forth  in  ttie  con- 
tract itself: 

These  views  have  beea  very  ably  set  forth 
and  sustained  by  Air.  CSiief  Justice  Wlnslow, 
In  the  Supreme  Court  of  Wlsconshi,  in  Bark- 
er &  Stewart  Lumber  Ga  t.  Marathon  Paper 
Hills  Co.,  146  Wis.  12,  130  K.  W.  866,  86  Ifc 
B.  A.  (N.  &)  ST5,  and  this  authority  has  been 
approved  and  tiw  same  view  ably  set  forth 
in  Darlington  Lumber  Oo.  t.  Westlake  Con- 


struction Co.,  161  Ho.  App.  723,  141  a  W. 
931.  See,  also,  Vall^  Lumber  Oo.  t.  lOck- 
erson,  18  Idaho,  682,  93  PtiC  .24;  Weeter 
Lumber  Co.  t.  EUes,  20  Idaho,  2B5,  118  Pac: 
280. 

[I]  4.  Ccmsiderable  bas  been  said  both  in 
the  brirfs  and  the  oral  argument  as  to  the  ex- 
tent of  lien  to  be  allowed  in  thla  case  atumld 
any  Uen  be  allowed  at  aU.  Tbe  extenslott 
pipe  and  intake  were  to  be  constructed  out 
In  the  bed  of  tbe  (Searwater  river.  Tbe  work 
was  done  there.  No  work  was  actually  and  lit- 
erally done  upon  any  of  the  pipe  or  machinery 
or  any  part  of  tbe  presmt  mtet  system,  and 
so  it  Is  insisted  ttiat  whatever  Uen  there  la 
can  only  attach  to  the  bed  ot  stream 
where  the  woA  was  carried  on.  This  con- 
tention overlooks  the  taxt  that  the  contract 
called  for  a  r^tr  or  alteratlim  to  the  water 
system  and  pumping  plant,  whidi  would  at- 
tach itself  to  and  become  a  part  of  tibe  sys- 
tem. The  contract  called  for  ext^tUng  the 
pipe  out  into  tbe  stream,  setting  a  steel  cage 
there  to  Indose  the  intake  to  tbe  idpe  and 
certain  works  necessary  and  essential  to  the 
completion  of  ttds  r^air  cx  altwation.  This 
would  have  been  a  part  of  the  i^stem  bad  it 
been  carried  out  and  completed  as  the  con- 
tract called  for.  This  could  not  be  completed 
by  the  first  load  of  material,  or  the  first  day's 
labor,  m  the  second  day's  labor.  The  work 
may  have  been  commenced  in  the  middle  of 
t3ie  j^ream,  or  it  may  have  been  commenced 
at  the  end  of  tbe  water  plpa  Thls^  however, 
is  immatnlal  for  the  purposes  of  tbe  lieu. 
The  test  is  the  contract  which  th^  were 
woridng  on — the  improvement  or  r^;ialr  that 
was  mada  The  liens  ot  the  laboring  moi 
and  the  materialmoi  were  not  dependent  up- 
on the  ultimate  completkm  of  the  contract 
In  ccmneding  up  the  repair  with  tbe  original 
system;  but  tbe  right  to  Qie  lien  attadied 
as'  fast  as  the  labor  was  performed  and  the 
material  was  furnished,  and  such  lien  might 
fail  or  be  perfected  upon  complying,  or  fail- 
ing to  comply,  with  the  stetnte  We  think 
the  district  court  correctly  held  that  this 
was  a  repair  or  improvement  to  the  water 
system,  and  that  the  li^i  attached  to  the 
system. 

The  Judgm^  of  the  district  court  Is  there- 
fore affirmed,  with  costs  in  favor  of  the  re- 
spondents. 

STEWART,  a  J.,  and  SULLITAN,  J., 
concur. 
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NINNmCAN  at      T.  OITY  OF  liEIWISTON. 
(Bnpnme  Oomt  of  Idaho.   Dec  21,  1912.) 

-     (SvVahiu  fry  tk«  Court.} 

1.  PnoB  DBciBioN—STAaK  Dicma. 

Chamberlain  t.  City  of  Lewlaton  et  at,  129 
PUL  10e9,  fdlowad. 

2l  UKCHAirioa'  lamm  <i  46*)  —  Svanor  — 

Toou  1.ND  Appliances. 

A  lien  cannot  be  had  under  the  mechanlct* 
lien  lawt  of  this  etate  for  toola  and  applianoea 
wbldi  are  the  property  of  the  contractor!  or 
laborers,  and  that  are  not  necessarily  conoomed 
in  tbe  specific  work,  bnt  which  may  be  aaed, 
from  time  to  time,  in  otiiar  woiAs  and  npon  oth- 
er contracts. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Lfsna.  Gent  Dig.  |  48;  Dee.  Die.  |  45.*] 

Appeal  from  District  Conr^  Mm  Perce 
County;  E.  G.  Steele,  Judge. 

Salt  by  W.  G.  Nlnneman  and  another,  do- 
ing business  as  tbe  Nlnneman  Hardware 
Gompany,  against  tbe  City  of  Lewiston. 
Judgment  for  plaintiffs,  and  defendant  a)>- 
peals.  Modified  and  affirmed. 

Fred  K.  BuUer.  of  Lewiston,  for  aN>eUaDt 
Bugeoe  A.  Cox,  James  E.  Babb,  and  Mc- 
Namee  &  Ham,  all  of  Lewiston,  for  req^ondr 
anti. 

AILSHIB,  J.  This  case  Is  controUed  in 
its  prindplea  of  law  by  the  decision  Just  an- 
nounced In  Chamberlain  et  aL  t.  City  of 
Lewiston,  129  Paa  1069.  It  will  be  necessary, 
however,  for  the  judgment  to  be  modified  in 
this  case  so  as  to  eliminate  therefrom  tbe 
value  of  tools  and  appliances  which  did  not 
go  into  or  become  a  part  of  the  work  or  im- 
provement, and  were  not  used  or  consumed 
in  or  about  the  work.  A  lien  cannot  be  al- 
lowed for  tools  and  appliances  which  are 
tbe  property  of  tbe  contractors,  and  may  be 
used,  from  time  to  time,  In  other  works  and 
upon  other  contracts,  ai^  which  are  not  con- 
sumed in  the  work,  or  which  do  not  go  as 
a  part  of  the  building  or  Improvement  and 
necessarily  enter  therein.  Darlington  Lum- 
ber Co.  V.  Westlake  Construction  Co.,  161 
Mo.  Appu  723,  141  S.  W.  931;  Bolsot,  Me- 
chanics' Liens,  I  123;  Bockel,  Mechanics' 
Liens,  I  18.  The  district  court  will  there- 
fore be  ordered  and  dli-ected  to  enter  a  modi- 
fled  decree  deducting  from  the  original  de- 
cree the  amount  included  therein  for  such 
tools  and  appliances. 

Judgment  ordered  modified,  and  affirmed 
accordingly.  Ooats  awarded  In  fitvor  of  re- 
spondents. 

STEWART,  a  J.,  and  SULLIVAN,  J., 
omeur. 


POTLATGH  LUMBEK  00.  t.  OITT  OF 

LBVISTON. 
(Supreme  Court  of  Idaho.   Dee.  21,  1912.) 

Appeal  from  District  Ooort;  Naa  Perce  Coun- 
ty;  E.  C.  Steele.  Jud^. 


Action  by  tbe  PotlabA  Lumbar  Oompaay 
acainst  the  GIty  of  Lewiston,  Jndcmuit  for 
plaintiff,  and  defendant  appecds.  AmiTned. 

Fred  E!.  Butler,  of  Lewiston,  for  appellant 
George  W.  TannahUl,  James  ID.  Babb,  and  Mb- 
Namee  A  Ham,  all  of  Lewtatoo,  fur  leipond- 
eati. 

AIL8HIBV  J.  This  is  one  of  the  actions  for 
foredosare  of  a  mechanics'  lien  referred  to  In 
the  cwlnlon  of  Chamberlain  v.  City  ot  Lewiston, 
129  Pac  1069,  and  upon  tbe  authority  in  diat 
case  tbe  Judgment  mnat  be  affirmed. 

Judgment  affirmed,  and  ooats  awarded  In  favor 
of  reqMndent 

STEWART,  a  and  SULUYAN,  J.,  con- 
cnr. 


UUWHUTX'  at  aL  T.  GITY  OW  LBWISTON 
at  aL 

(Sivraw  Court  of  Idaho.  Dee.  £1,  1912.) 

Appeal  from  District  Court,  Nes  Perce  Ooun- 
ty;  E.  a  Steele,  Judge. 

Action  by  WiUiam  S.  Hewett  and  Arthur  U 
Hewett  against  the  City  of  Lewiston  and  oth- 
er*. Jnd^ent  for  plainttfTs,  and  defendant  dty 
anteala.  Affirmed. 

Fred  Bl  Bntler,  of  Lewlstim,  for  appdlant 
B.  A.  CoK,  James  B.  Babb,  and  McNamee  & 
Ham,  all  of  Lewiston,  for  respoodeots. 

AILSHIB,  J.  This  Is  one  (rf  the  actions  for 
foreclosure  of  a  mechanlci^  Uen  referred  te  in 
tbe  opinion  of  Chamberlain  v.  CSty  of  Lewla- 
ton, 129  Pac.  1060,  and  upon  the  authority  In 
that  case  the  Jodgment  must  be  affirmed. 

Judgment  amnned,  and  coats  awarded  In  fitvor 
of  respondenti; 

STEWABT,  a  J.,  and  SULLITAN,  eon- 
cur. 


HTSLOP  V.  BOARD  OF  REGENTS  OF 

UNITEBSITX  OF  IDAHO  et  al. 
(Suprone  Court  of  Idaho.   Flsb.  8;  191S.) 

fBvltttbu*  hv  th«  Court.) 

1.  OOLLSOKS  AND  UniVBRSITIKS  (|  8*)— DIS- 
MISSAL or  PBoFBsaoft— Powmt  of  Rboents, 

Under  the  provisions  of  section  490,  Rev. 
Codes,  the  Board  of  Regents  of  the  State  Uni- 
versity has  power  to  remove  the  president  or 
any  professor,  instructor,  or  officer  of  the  Uni- 
versity, when,  in  th^r  judgment,  the  intereata 
of  tbe  Universitr  require  It 

[Ed.  Note.— For  other  cases,  see  OoUeges  and 
Universities,  Gent  Dig.  0  20-22 ;   Dee.  Dig. 

2.  Demtbreb  to  CoicPLAinr. 

Demurrer  to  complaint  sustained,  and  ac- 
tioa  dismissed. 

Action  by  R.  E.  Hyslop  against  tbe  Board 
of  Regents  of  the  University  of  Idaho  and 
the  State  of  Idaho.  Demurrer  to  complaint 
sustained. 

R  M.  McCracken,  of  Boise,  for  plaintiff. 
J.  H.  Peterson,  Atty.  Gen.,  J.  J:  GuUeen  and 
T.  G.  Coffin,  Asst  Attys.  Gen.,  and  J.  U.  For- 
ney, of  Moscow,  for  defendants. 

SULLIVAN,  J.  This  action  was  brought 
by  tbe  plaintiff  against  the  Board  of  Regents 
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of  the  UoiTendty  of  Idaho.  After  all^liiff 
the  corporate  existence  of  Bald  University, 
and  that  tlie  govemment  thereof  Is  vested  In 
a  Board  of  Regents,  It  Is  alleged  that  said; 
Regents  are  the  agents  of  the  state  of  Idaho 
In  the  transaction  of  all  matters  which  j>er- 
talu  to  said  Unlversitr;  that  on  or  about 
the  27th  of  November,  1907,  plalntlCT  enter- 
ed into  a  contract  with  said  Board  of  Re- 
gents to  perform  the  duties  of  a  professor  of 
agronomy  In  said  University,  and  of  ag- 
ronomist In  the  Idaho  Experiment  Station  at 
Moscow;  that  be  entered  npon  the  dntlee 
of  said  position  on  the  ISt  day  of  January, 

1908,  and  continued  In  such  employment  until 
about  September  1,  1909,  at  a  salary  of  $1,- 
500  per  annum ;  tbat  tbereaf  ter,  on  January 
1,  1909,  hla  compenaatlou  was  fixed  by  said 
board  at  f 1,600  per  annum ;  tbat  on  July  1, 

1909,  be  entered  into  a  contract  with  said 
board  for  a  period  of  one  year,  from  July 
1,  1909,  as  such  professor,  and  that  his  com- 
pensation was  fixed  by  said  board  at  $1,700 
per  annum ;  that,  In  pursuance  of  such  con- 
tract, plalntlfC  entered  immediately  npon  the 
dnU^  of  sncb  office  and  employment,  and 
continued  In  snch  employment  until  the  1st 
day  of  September,  1909,  when  he  was  sum- 
inarlly  dismissed  by  the  president  of  the 
Board  of  Regents,  and  that  said  action  of 
the  presldeDt  of  aald  board.  In  dismissing 
plaintiff,  was  not  considered  by  said  board 
until  the  29th  of  October,  1909,  on  which 
date  aald  board  ratified  the  action  of  its 
president  In  dlsmlasioc  the  plaintiff;  that 
the  Interesta  of  the  Unireralty  did  not  re- 
qalre  the  removal  of  the  plaintiff  firom  anch 
employment,  and  that  bis  dlandaaal.waa  mall* 
doua  and  In  violation  of  the  legal  rlghta  of 
the  plaintiff  under  bis  aald  contract;  that, 
immediately  after  his  diamlaaal,  plaintiff 
sought  similar,  employmoit  elsewhere,  but 
was  unable  to  procure  it,  and  was  not  engag- 
ed In  bis  said  vocation,  or  in  any  vocation, 
for  a  period  of  (me  year  following  Us  dis- 
missal; that  plaintiff  was  physically  and 
mentally  able,  ready,  and  willing  to  con- 
tinue bis  employmttit  in  accordance  with  the 
terms  (tf  his  contract;  that  he  is  oitltled  to 
recover  ¥1,410.66;  that  he  filed  his  claim 
for  aald  sum  with  the  Board  of  Regents, 
and  that  said  claim  was  disallowed  by  satd 
board;  that  he  thereafter  filed  said  dalm 
with  the  Board  of  Examiners  of  the  state  of 
Idaho,  and  said  <^lm  was  disallowed  by 
said  board;  and  prays  for  a  recommoida'^ 


tory  Judgment  gainst  the  state  for  that 

amount 

To  this  complaint  a  demurrer  was  filed  by 
the  Board  of  Regents.  The  main  ground  of 
said  demurrer  is  tliat  the  complaint  does 
npt  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants,  the 
Board  of  Regents.  It  la  contended,  under 
said  demurrer,  tliat  the  power  of  removal 
by  said  board  is  absolute,  and  that  they 
have  the  power  to  remove  the  president,  any 
professor,  Instructor,  or  other  officer  of  the 
University  when  in  their  Judgment  the  in- 
terests of  the  University  require  it.  Section 
490,  Rev.  Codes,  provides,  among  other 
things,  as  follows:  "The  Board  of  Regents 
shall  have  power  to  remove  the  presldait  or 
any  t^fessor,  instructor  or  officer  of  the 
University,  when.  In  their  Judgment,  the  In- 
terests of  the  University  require  It"  Tbat 
provision  of  said  section  Is  a  part  of  the 
contract  of  employment  of  any  of  the  persons 
therein  named,  and  the  Board  of  Regents 
are  thereby  given  plenary  power  to  remove 
any  of  the  employes  therein  named,  wb&if- 
ever  they  may  tlilnk  best  to  do  so.  That  be- 
ing true,  the  complaint  does  not  state  a 
cause  of  action.  As  bearing  upon  the  ques- 
tion here  involved,  see  Swln  v.  Ind^>endent 
School  DIst,  10  Idaho,  102,  77  Pat.  222. 

Said  demurrer  most  be  sustained,  and  the 
action  dismissed,  and  It  is  so  ord^ed*  with 
costs  in  favor  of  the  defendants. 

AIL8HIB,  a  3^  and  STEWART,  oon- 
cnr. 


SHINN  V.  BOARD  OF  RBQENTS  OF 
UNIVERSITY  OF  IDAHO  et  al. 
(Supreme  Court  of  Idaho.    Feb.  8,  1913.) 

Actiim  by  J.  B.  Sbinn  against  the  Board  «f 
Regents  oi  the  Unlvenlty  of  Idaho  and  dw 
•State  of  Idaho  for  a  Teconunendatoiy  JudvDMnt 
Dismissed. 

R.  U.  UcGracken,  of  Boise,  for  plaintJIE.  J. 
H.  Petursnn,  Atty.  eOn.,  and  J.  J.  Guheen  and 
T.  C.  Coffin,  Asst.  Attye.  Gen.,  and  J.  IL  Foi^ 
ney,  of  Moscow,  for  deCendanta. 

SnijLIVAN,  J.  This  case  Involves  sabstan- 
tiaily  the  same  questions  at  tbat  of  Ryslop  v. 
Board  of  R^ents,  129  Pac  1073,  decided  at  tiiia 
term  of  the  court,  and  upon  the  authori^  of 
that  case  the  demurrer  to  the  con4>laint  Is  sus- 
tained and  the  action  dismisMd*  Witli  costs  in 
favw  tji  the  defendants. 

AILSHIE^  O.  X.  and  STBWAAT,  3^  concur. 
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Ex  parte  MIUiBB. 
(Snpreme  Court  of  Idaho.   Feb.  IS,  1913.) 

(SyUahu*  ty  the  Court.) 

1.  SODOMT    (§   8*)  —  SUTTEKCi:  — liEnOTH  0' 
PCHIBHMEMT. 

Under  the  profTiaiona  of  Bcction  6810,  Ksr. 
St.  1887,  the  minimam  puDishment  <d  one  found 
piUty  of  the  infamoaa  crime  against  nature  ia 
unpnaocment  In  the  state  penitentiary  for  not 
less  than  five  years,  and  the  length  of  Imprlaon- 
ment  iu  exceaa  of  five  yean  is  left  to  tua  dia- 
cretttm  of  the  coort 

[Ed.  Note^For  other  caaes,  see  Sodomy* 
Cent  Dig.  IS- 17,  18;  Dec  Dig.  1  8.*] 

2.  SODOMT  (J  8*)— SeNTENCB— DUEATIOW. 

As  section  6810  prescribes  the  puDishment 
for  said  offense,  section  6312.  Rev.  St.  18S7. 
haa  no  application  and  doM  not  fix  the  maz- 
imam  poniahment  for  said  crime. 

[Ed.  Note.— For  other  caaes.  aee  Sodomy, 
Cent  Dig.  H  17i  18;  !>«!.  Dig.  |  8.*] 

3.  Cbimhtal  Law  (|  1206*)— Sbntbncb— Va- 

BIANCE. 

Section  631^  Rev.  St  1887,  only  prescribes 
the  pnniahment  for  felonies  in  caaea  where  the 
punishment  is  not  prescril>ed  by  other  aections 
of  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S3  3271-3277,  3279,  8280; 
Dec.  Dig.  S  1206.»1 

4.  Punishment  fob  Ckiues. 

The  cases  of  State  t.  Malk^,  6  Idaho, 
617,  69  Pac.  17,  In  re  Rowland,  8  Idaho,  595, 
70  Pac  610.  and  In  re  Burgess,  12  Idaho,  143, 
84  Pac.  1059,  cited  and  distinguished. 

5.  Chimin Law  (8  1206*)  —  Ponihhmkkt 

FOB  MiSDEMBANOBS. 

The  maximum  punishment  for  miademean- 
ors  is  fixed  by  section  6318,  Rev.  St  1887, 
where  it  is  not  otherwise  fixed  by  other  sec- 
tions of  the  statutes. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  gS  3271-8277,  3279,  8280; 
Dec.  Dig.  S  1206.*J 

AUshie,  C  J.,  dissenting. 

Application  of  Matt  MtUer  for  a  writ  of 
babeaa  corpus.  Writ  qpaabed.  and  jjffisoner 
remanded. 

Chas.  Clifton,  of  Boise,  for  petitioner.  J. 
H.  Peterson,  Atty.  Qen.,  and  J.  J.  Ouheen 
and  T.  OL  Ot^Bn,  Aast  Att7&  Oen.,  ft>r  the 
Stat& 

SULLIVAN,  J.  The  petitioner  applied  to 
this  court  for  a  writ  of  habeas  corpus,  and  It 
la  alleged  In  his  petition  that  be  Is  unlaw- 
fully Imprisoned  In  the  state  penltraittary. 
The  facts  set  up  showing  the  alleged  unlaw- 
ful Imprisonment  are  as  follows:  On  the 
26th  of  November,  1898,  petitioner  was  found 
guilty  In  the  district  court  of  lincoln  ooun^ 
of  the  infamous  crime  against  nature  and 
Boitenoed  to  pudshment  tbersfor  in  tbe 
state  penitentiary  for  a  term  of  26  years. 
Thereafter  on  or  about  November  SO,  1898, 
he  was  dellroed  Into  the  custody  of  the  of- 
flcera  of  the  penitentiary  pursuant  to  said 
sentaice  and  ever  since  said  date  and  still 
Is  confined  In  said  penitwtiary,  and  it  is 
alleged  that  as  a  matter  of  law  the  trial 
court  was  without  jurisdiction  to  sentence 


him  for  a  longw  term  tluui  fire  years,  and 
that  he  lias  long  since  cooyileted  the  seTTice 
of  that  term  and  ^uld  now  be  discharged 
from  said  Imprisonment  and  that  he  la  held 
as  a  prisoner  for  no  other  reason  than  be- 
cause of  said  sentence  of  25  years'  imprison- 
ment Upon  that  application  tlie  writ  was 
issued,  commanding  the  warden  of  the  state 
penitentiary  to  produce  the  body  of  petition- 
er and  show  cause  why  the  prayer  of  said 
petition  should  not  be  granted.  Upon  the 
return  day  said  matter  was  heard  upon  a 
general  demurrer  to  the  petition. 

[1]  The  first  question  presented  Is:  Bad 
the  trial  court  Jurisdiction  to  sentence  tiie 
defendant  for  more  than  five  years  upon  his 
conviction  for  said  crime?  The  defendant 
was  convicted  under  the  provlsloiis  of  section 
6810,  Rev.  Stats,  of  1887,  which  section 
bears  the  same  number  In  the  Revised  Codes, 
and  Is  as  follows:  person  who  is 

grillty  of  the  Infamous  crime  against  nature, 
committed  with  mankind  or  with  any  ani- 
mal, is  punishable  by  Imprisonment  In  the 
territorial  prison  not  less  than  five  years." 
It  will  be  observed  that  the  minimum  vea- 
tence  for  that  crime  Is  fixed  by  that  section, 
leaving  it  to  the  discretion  of  the  court  to 
fix  the  maximum  sentence,  which  the  court 
did  in  this  case  at  25  years. 

[2,  S]  It  la  contended  by  counsel  for  peti- 
tioner Chat  the  maximum  punishment  for 
said  crime  is  fixed  by  section  '6312,  Rev. 
Stats,  of  1887,  whidi  Is  the  same  as  section 
6312,  Rev.  Oodea,  which  section  Is  as  fol- 
lows: 'IDKcept  in  caaes  where  a  different 
punishment  la  prescribed  by  this  Code,  every 
offense  dedared  to  be  a  felony,  is  punish- 
able by  Imprisonment  In  the  territorial 
prison  not  exceeding  five  years,  or  by  flue  not 
exceeding  five  tbonsand  dollars,  or  by  boISi 
such  fine  and  Imprisonment" 

Under  tike  provldona  of  said  section  6810, 
the  term  of  imprlaonment  fixed  Is  not  leas 
tlialh  five  years  and  the  maximum  Is  left  to 
tiie  discretion  of  tbe  court,  hence  that  sec- 
tion prescribes  the  punishment  for  said  of- 
fmse,  and  since  both  tbe  maximum  and  min- 
imum sentences  are  In  fiict  provided  fbr  by 
section  6810^  tbe  minimttm  being  expressly 
fixed  and  tbe  maximum  left  to  the  discre- 
tion of  tiie  court,  it  does  not  come  within  the 
provisions  of  section  6812,  as  it  applies  only 
to  offenses  where  no  punishment  whatever 
is  prescribed.  Said  section  6312  prescribes 
the  punishment  of  acts  declared  to  be  felo- 
nious in  cases  where  the  statute  did  not  pro- 
vide tbe  punishment  and  was  intended  to 
deal  fully  and  completely,  so  far  as  the  pnn- 
isbmoit  was  concerned,  with  all  cases  of 
felony  where  no  other  punishment  had  been 
provided.  It  was  not  Intended  to  supplemoit 
other  sections  of  the  Penal  Code  that  had 
already  provided  a  penalty  for  tbe  punish- 
ment of  such  crimes.  Sodomy,  the  crime 
for  whidi  defendant  was  convicted,  was  at 
common  law  a  fdony  pnnlahable  by  death. 
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se  Oyc.  p.  602,  and  anCborittM  there  dted. 
Under  oar  statutes  the  only  crime  pnnldiable 
wtth  death  ia  that  of  mardsr  In  the  first  de- 
gree, and  no  one  would  contend  that  a  court 
under  the  provlslonB  of  said  sectitni  6810 
would  have  the  authority  to  have  a  man 
executed  who  had  been  convicted  of  the 
crime  moitloned  In  said  section;  bat  tbs 
Legislature  no  doubt  considered  it  a  grave 
crime  and  fixed  the  minimum  punlshmant  &t 
five  years'  Imprisonment  and  kft  It  to  the 
sound  discretion  of  the  court  to  fix  the  max- 
imum according  to  the  facts  of  eadi  case. 

Uhny  of  the  penal  statutes  of  this  state, 
as  well  as  of  other  states,  invscribhig  the 
panishmoit  by  Imprisonment  tot  felonies 
rtther  prescribe  a  minimum  punishment,  leav- 
ing the  maximum  to  the  court,  or  prescribe 
a  maximum,  leaving  the  miniwmin  to  the 
discretion  of  tb.e  court,  or  provide  both  a 
minimum  And  a  maximum,  leaving  any  sen- 
tence between  the  minimum  and  maximum 
to  the  discretion  of  the  court  Said  section 
6810  provides  that  the  punishment  shall  be 
"not  less  than  five  years" ;  that  la  the  min- 
imum. Section  6812  provides^  "except  in 
cases  where  a  differoit  punlshmoit  is  pre- 
scribed," every  offense  declared  to  be  a  fdi- 
ony  Is  pnnlstiable  by  Iminrlsonment  '"not  ex- 
ceeding five  years,"  so  far  as  imprisonment 
Is  concerned.  Five  years  is  there  fixed  as 
the  maximum;  or.  Instead  of  such  impris- 
onment, a  fine  not  exceeding  $5,000,  or  by 
both  6uch  fine  and  Imjfflsonment  Then  we 
have  this  anomalous  condition  if  these  two 
sections  are  to  be  construed  as  affecting  the 
same  crime:  The  same  term  of  ImpriaKm- 
ment  ia  prescribed  In  eadt  section,  one  the 
maximum  and  the  other  the  minimum,  and 
the  one  provldli^  that  five  years  imprison- 
ment shall  be  maxlnmm  has  only  the  addi- 
tional punishment  of  a  flue  not  exceeding 
95,000.  So  If  these  two  sections  be  construed 
together,  the  maximum  prescribed  by  sectltm 
6312  Is  the  mlnlmom  prescribed  by  section 
6810.  In  construing  them  both  together,  the 
term  of  imprisonment  Is  absolute^  fixed  at 
five  years — no  more,  no  less — minimum  and 
maximum  being  the  same.  It  does  not  seem 
ivobable  that  the  L^slature  should  have 
contemplated  sndi  a  condition  of  things  as 
would  exist  if  said  sections  are  construed 
together,  one  as  providing  the  maximum  and 
the  other  a  minimum  punlahmoit.  Said  sec- 
tion 6312  appltai  only  to  feioniea  where  no 
other  punishment  is  fixed  and  where  no  pm- 
alty  whatever  is  prescribed  by  other  provl- 
filons  of  the  statute.  And  said  section  6810  in 
order  of  number,  at  least.  Is  subsequent  to  sec- 
tion 6312.  Supposing  section  6S10  had  pre- 
scribed the  minimum  punishment  at  not  teas 
than  six  years,  would  any  one  tlien  contend 
that  section  6312  had  any  application  to  the 
case?   We  think  not 

[4. 1]  It  is  next  contended  that  the  ded- 
^slons  of  this  court  in  State  v.  Mulkey,  6 
Idaho,  617,  SB  Pac.  17,  In  re  Bowland,  8 
Idaho.  SSS,  70  Faa  610,  and  In  re  Burgess, 


12  Idaho,  143,  84  Faa  106B,  are  fa.  confilet 
with  the  views  above  expressed.  In  the 
three  cases  dted  above,  the  emtaitlMi  was 
made  that  the  antl-gambling  law  was  un- 
constitutional and  for  the  reason  that  it 
only  fixed  Qie  minimum  pmalty  for  Its  vlo- 
latlon  and  established  no  maximnm  penalty 
whatevur,  and  that  question  was  answered 
In  State  v.  HnUcey,  suina,  as  follows:  'fCha 
act  in  question  fixes  the  wiininmin  punish- 
ment but  does  not  fix  the  maximum.  Sec- 
tion 1  of  said  act  makes  irffense  a 
misdemeanor.  Section'  6318  of  the  Revised 
Statutes  Is  as  follows:  'Bzcept  in  cases 
where  a  different  punishment  la  preBctfl>ed 
by  this  Code,  every  offense  declared  to  bo 
a  misdemeanor  Is  punishable  Imprison* 
ment  In  a  county  jaU  not  exceeding  siz 
months,  or  by  fine  not  exceeding  three  hun- 
dred dollars,  or  by  both.'  Beading  the  act 
In  question  with  said  section  6318  of  the 
Bevised  Statutes,  both  the  maximum  and 
minimum  punishment  are  provided.  There 
Is  no  constitutloual  objection  to  the  fixing  at 
the  mfnfmnm  punishment  only  by  the  Leg- 
Islatore  In  a  particular  statute."  And  the 
court  held  In  those  decisions,  whldi  Involved 
misdemeanors,  that  as  the  gambling  act  fixed 
only  the  minimi wi  punishment,  the  court 
would  look  to  section  6313  to  fix  the  max- 
imum. We  tblnk  those  decisions  were  rli^t 
When  we  consider  that  the  maximum  pun- 
ishment for  a  misdemeanor  is  only  a  few 
months'  Imprisonmokt  st  most  and  genov 
ally  does  not  exceed  a  fSOO  fine,  or  both 
such  Imprisonment  and  fine,  it  was  clearly 
not  the  Intention  of  the  Legislature  to  leave 
tile  maximum  punishment  for  mlsdoneanors 
In  ttie  discretion  of  the  court  I  know  of 
no  statute  which  fixes  the  death  penalty  or 
imprisonment  for  life  as  the  maximnm  pun- 
ishment for  a  misdemeanor;  and  the  puiH 
Ishmoit  prescribed  by  said  section  oaio  is 
limited  to  imprisonment,  and  the  death  pm- 
alty  could  not  be  imposed. 

It  was  dearly  the  Intentluk  of  tiie  Ijeg^ 
latnre  to  fix  the  wyiwuim  punlshnmt  for 
all  misdemeanors  which  were  not  otherwise 
fixed  by  section  6312  at  not  to  exceed  six 
mcaitiis  imprisonmrait  or  by  a  fine  not  ex- 
ceeding $300,  or  by  both  such  fine  and  im- 
prisonment The  crime  which  the  Legisla- 
ture has  named  in  said  section  8810  was  un- 
der the  common  law  pmiished  by  death.  The 
Legislature  fixed  the  minimum  penalty  by 
the  provisions  of  said  section  6810;  and  it 
Is  dear  to  me  that  they  Intended  to  and  did 
leave  the  maximnm  punishment  to  the  sound 
discretion  of  the  court  and  did  not  limit 
the  maximum  the  provUdona  of  said  see- 
tSm  6812.  It  was  not  Intended  tiiat  tlie 
maximum  punlshmoat  for  a  mlsdoneanor 
should  extend  to  life  or  be  left  to  the  dls- 
cretltm  of  the  court  and  It  was  Intended 
that  for  the  bdnons  crime  of  which  d^uMl- 
ant  was  convicted  the  minimum  pnnlshment 
should  not  be  less  than  five  yeara^  and  the 
m^-r^iw^m  punishment  was  l^t  to  the  dls> 
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eretloB  of  th«  court  As  toncbing  upon  this 
qoMtioii*  Me  People  t.  Nop,  134  OaL  150^  56 
Pftc.  786;  People  t.  Stenter,  142  Cal.  146.  7S 

The  action  li  dismissed,,  the  writ  quashed, 
and  the  prlstmer  remanded  to  the  costody  of 
the  warden  oC  the  state  penitentiary. 

SmWABT,  J.,  concnrs. 

AILSHIB,  0.  J.  (dissenting).  I  cannot 
a^ree  with  my  Associates  In  reading  Into 
the  ftatnte,  section  6810,  the  prorlalon  which 
th^  construe  It  as  contalnlnc  providing  for 
a  maTlmnTP  penalty  to  be  left  to  the  dls> 
cretlon  of  the  conrt  That  part  of  section 
6810  which  prorldee  the  only  penalty  there- 
in named  says  that  the  offense  described  la 
ponlsbable  by  IminisonnieDt  In  the  state  pen- 
Itoitlaty  *'not  less  than  five  years."  It  conr 
tains  no  Intimation,  however,  as  to  what  the 
mazlmnm  penalty  ii,  nor  does  tt  eontaln  any 
•nggestloB  0iat  the  maxlmmn  la  to  be  left 
to  the  discretion  of  the  court  My  Associates 
nggest  that  the  mazlmnm  penalty  Is  In  the 
dlscretliHL  of  the  court,  bnt  that  snch  discre- 
tion cannot  be  exercised  escest  In  Che  way 
of  sentencing  die  detandant  to  Imprisonment, 
and  that  the  court  could  not  sentence  him 
to  be  executed.  The  very  ftict  that  the  court 
Is  forced  to  say  that  this  statute  would  not 
permit  the  trial  court  to  saitence  the  defend- 
ant to  be  enented  la  Itself  a  anffldent  an- 
awer  to  the  contention  made  by  the  majori- 
ty of  the  court  that  the  statute  leaves  the 
maxtannm  penal^  to  tbe  discretion  of  the 
conrt  The  statute  clearly  makes  no  attempt 
to  provide  a  maximum  penalty,  and  ntftber 
does  it  In  terms  leave  the  msTtmum  penalty 
to  the  discretion  of  the  conrt 

The  history  of  thla  atatnte  demonstrates  to 
my  mltid  tba  incorrectness  of  the  views  ex- 
pressed In  the  majority  <qiinlon.  Section 
6810  was  flrst  enacted  by  tbe  territorial  Leg- 
islature on  Febmazy  4,  1864,  and  then  con- 
stituted section  46  of  an  act  ''concerning 
crimes  and  punishments."  Seas.  laws  1864. 
p.  806.  Section  40  of  that  act  was  In  the 
Identical  language  of  section  6810  of  our 
present  revised  statutes  with  the  exception 
that  It  contained  additional  wnda  Immedi- 
ately following  the  last  word  in  the  i»eeent 
sentence,  ''and  which  may  extend  to  life." 
The  section  then  provided  that  any  person 
fonnd  guilty  of  the  crime  thuein  designated 
is  "punishable  by  Imprisonment  In  the  state 
penitentiary  not  less  than  five  years  and 
which  may  extend  to  Ufe."  It  will  be  seen 
at  once  that  when  this  statute  was  flrst  writ- 
ten and  adopted  In  Idaho  It  antlnrlied  a 
penalty  not  less  than  five  years  and  author^ 
iMd  it  to  be  extended  to  Ufei  When  tho 
code  commission  of  1887  compiled  the  1687 
statutes,  the  words  "and  which  may  extend 
to  life"  were  omitted  from  this  statute,  and 
at  the  same  time  section  6312  was  uiacted 
1^  0w  Legislature  and  Inserted  In  tbe  Be- 
vised  Statutes  of  188T  for  tbe  flrst  time  that 


this  lattv  sectbtt  appeared  In  tbe  atatotea  of 

Idaho.  Section  6812  reads  as  follows:  "BJx- 
cept  In  cases  where  a  different  punlshmmt 
la  prescribed  by  this  Ck>de,  every  offense  de- 
dared  to  be  a  fdony  is  punishable  by  In- 
ivlsonment  In  the  territorial  ivlson  not  ex- 
ceeding flve  years,  or  by  fine  not  exceeding 
five  tbonaand  dollazs»  or  both  such  fine 
and  imprisonment'* 

This  aectlon  has  been  carried  over  into  the 
Eevlsed  Codes  under  tbe  same  section  num- 
ber, 6312,  and  Is  now  a  part  of  the  Penal 
Oode  of  the  state.  It  Is  apparent  to  the 
writer  that  the  oode  commission  of  1887  in 
compiling  the  new  statute  and  the  Leglsla- 
ture  In  the  adoption  of  the  statutes  of  that 
year  Intended  to  change  section  46  of  tbe 
crimes  and  punishmuits  act  of  1S64  by  omit- 
ting therefrom  the  mwHmniin  pemilty  which 
might  under  tbe  old  statute  be  extended  to 
life  and  thereafter  have  the  maxim  um  pen- 
alty limited  by  a  gmieral  maximum  penalty 
statute  which  the  Legislature  adopted  as 
section  6312.  In  other  words,  it  was  the  in- 
tent of  the  code  commission  and  the  Legis- 
lature as  well  to  establish  the  maxlmuin 
penalty  In  all  felony  cases,  where  a  different 
maximum  was  not  established,  at  flve  years' 
imprisonment  and  f6,000  fine.  In  those  cas- 
es where  tbe  minimum  penalty  la  fixed  by 
the  specific  statute  greater  than  five  years* 
imprisonment  and  $6,000  fine,  this  general 
maximum  penalty  statute  would  not  apply, 
for  the  reason  that  a  higher  maximum  would 
already  be  fixed  by  special  statute.  Section 
6S12  makes  no  pretense  at  dealing  with  tbe 
minimum  poiaity,  and  so  when  it  says  that, 
"where  a  different  punlshmoit  Is  not  pre- 
scribed by  this  Code,"  tbe  penalty  shall  '^ot 
exceed  five  years'  Im^lsoument  and  $6,000 
fine,"  It  certainly  means  that  whoe  a  dif- 
fermt  maaiiMm  pmaitif  la  not  fixed.  In  tbe 
very  nature  of  the  SMtmo^  it  could  not  have 
reference  to  a  minimum  poialty  bnt  only  to 
a  maximum  penalty.  Section  6812  makes  no 
pretense  at  being  anything  but  a  msxlmnm 
penalty  statute.  It  la  nelttiw  unuanal  nor 
Inconslstait  for  one  statute  to  fix  tbe  mini- 
mum penalty  to  be  Inflicted  and  another  and 
general  atatuta  to  fix  the  maximum  penalty 
aivUeaUe  to  all  fshmles  where  a  diffownt, 
spedfle  maxlnum  penalty  la  not  inscribed 
lij  statute.  That  la  Just  the  Udng  our  stat 
nte  has  undertaken  to  do. 

Section  6313  is  in  the  tdwtlcal  If^ggaat 
with  reflerenoe  to  mlsdemeanora  that  sec- 
tion 6312  naes  with  reference  to  telonlea  and 
waa  Intended  as  a  maximum  penal^  statute 
tor  misdemeanors  where  a  different  maxi- 
mum Is  not  prescribed  Iv  the  apadflc  atat- 
nta.  This  court  has  uniformly  held  that 
mteenoe  will  be  bad  to  eectlon  fiUS  in  mto- 
daeseanora  tar  a  maximum  penalty  where  a 
spedfle  statute  only  defines  tbe  minimum 
penalty.  Stote  r.  Mulkey,  6  Idabo.  617,  68 
Pac.  17;  In  re  Rowland,  8  Idabo»  606,  70 
Pac.  610;  fn  re  Buigess,  13  Idaho,  148,  84 
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Paa  1059.  In  Re  Bnrgesa,  this  court,  speak- 
ing of  a  statute  fixing  a  minlmnm  penalty, 
aald:  "The  court  inay  let  the  prisoner  off 
with  either  of  the  foregoing  penalties,  bat 
nothing  short  of  one  of  them  will  satisfy  the 
statute.  This  statnte.  It  will  be  obserred, 
does  not  undertake  to  prohibit  a  heavier 
penalty  than  therein  Bi)eclfled;  Its  purpose 
Is  to  prohibit  a  lighter  penalt?.  For  the 
maximum  penalty  this  court  has  said  we 
should  look  to  section  6313  of  the  Revised 
Statutes.  That  Is  a  general  statute  fixing 
the  maximum  penalty  In  misdemeanor  cas- 
es where  a  maxlmom  Is  not  fixed  by  the  act 
defining  the  offense,  and  under  that  statute 
the  punishment  may  be  imprisonment  In  a 
county  Jail  not  exceeding  six  months,  or  by 
a  fine  not  exceeding  three  hundred  dollars, 
or  by  both.*  We  are  forced  to  the  conclu- 
sion that,  under  the  statute  as  It  has  been 
interpreted  by  this  court  In  two  unanimous 
decisions,  the  maximum  punishment  which 
may  be  imposed  on  one  convicted  of  gam- 
bling would  be  a  fine  of  fSOO  and  Imprison- 
ment for  six  months." 

The  opinion  of  the  majority  of  the  court 
seems  to  reverse  the  mle  and  reasoning 
adopted  by  this  court  in  at  least  three  cases 
with  reference  to  misdemeanors  and  estab- 
lishes a  new  and  unusual  rule  with  refer- 
enc©  to  the  discretion  of  courts  In  pronoxmc- 
tng  sentence  In  cases  where  the  statute  6oea 
not  prescribe  a  maximum  penalty.  There  is 
no  occasion  for  prescribing  a  minimum  pen- 
alty unless  to  prevent  the  courts  from  pro- 
nouncing a  nominal  or  very  small  sentence. 
A  statute  would  clearly  not  be  void  or  ob- 
jectionable because  It  failed  to  prescribe  a 
minimum  penalty.  The  difficulty  about  fail- 
ure to  specify  the  pmal^  arises  where  the 
failure  is  to  specify  the*  maximum  penalty. 
Where  a  statute  prescribes,  as  in  this  case, 
that  the  minimum  .  penalty  should  be  five 
years  in  the  state  penitentiary,  the  qn^  at 
once  arises  as  to  what  is  the  limit  of  jthe 
sentence  that  the  Judge  might  pronoance 
against  a  prisoner  If  he  saw  fit  to  do  so. 

There  are  three  classes  of  penalties  that 
are  recognized  by  the  laws  of  this  state  that 
may  be  pronounced  fbr  the  commission  of 
crimes:  Flr^,  a  flne;  second,  Imprisonment; 
third,  capital  punlsbment.  iSj  Associates 
say  that  a  statute  which  prescribes  five 
years  as  the  minimum  penalty  Impliedly 
leaves  the  maximum  to  the  discretion  and 
sweet  will  of  the  Judge  who  tries  the  case. 
If  that  Is  true,  then  why  could  not  the  Judge 
order  the  prisoner  executed,  as  that  iM  a  rec- 
ognized penalty  In  this  state  and  the  high* 
est  penalty  that  can  be  pronounced.  That  Is 
the  maximum.  If  the  statute  leaves  the 
maximum  to  the  discretion  of  the  Judge,  then 
why  limit  by  the  opinion  of  the  court  such 
penalty  to  life  imprisonment?  This  merely 
illustrates  the  difficulty  the  court  finds  it- 
self in  when  it  departs  from  section  6312 


which  prescribes  the  general  maximum  pen- 
alty to  be  Inflicted  where  a  different  maxi- 
mum Is  not  prescribed  by  the  statute. 
TbB  writ  Bbould  Issna 


STAAB  et  aL  v.  ROCKY  MOUNTAIN  BEILL 
TEILEFHONB  CO.  et  aL 
(Supreme  Court  ot  Idaho.   Feb.  1,  1918.) 

(SvlUtbiu  6y  the  Conrt.) 

1.  BLXCTBicmr  (S  14*)— Liabujit  iob  Inju- 
Bies— Cars  RsqinaxD. 

A  company  engaged  in  generating,  trans- 
mittii«,  and  distributing  a  nigliir  dangerous 
and  unseen  force,  like  electrical  energy,  Is 
chargeable  with  a  le^l  duty  of  handling  it 
with  such  care  and  caution  as  to  protect  the 
public  azainst  its  dangers,  and  espedaliy  to 
protect  those  who  may  be  called  upon  to  come 
near  or  in  close  contact  with  the  transmtsnon 
wires  from  dangers  which  they  may  not  see  Or 
appreciate  or  may  readily  overlook. 

[Ed.  Note.— For  other  cases,  see  I&eetriidtyt 
Cent  Dig.  {  7 ;  Dec.  Dig.  S 

2.  E^LECTBicirr  (S  16*)— Iubiutt  itn  Ikju- 
Biss— Case  BxQmBEn. 

Where  an  electric  light  and  power  com- 
pany maintains  its  poles  wltiiin  a  foot  of  the 
poles  of  a  telephone  company,  and  carries  and 
maintains  live  wires  charged  with  electric&l 
current,  it  la  chargeable  with  notice  that  la- 
borers and  linemen,  working  on  the  telephone 
company's  poles  and  wires,  may  and  will  come 
la  close  contact  with  the  electric  light  wires, 
and  such  company  is  chargeable  with  the  duty 
of  protecting  such  persons  against  receiving 
injury  from  the  carr«it  carried  on  such  wires, 
and  this  duty  is  cMunensnrate  witli  the  dan- 
ger apparent. 

[Ed.  Note.— For  other  cases,  see  HOectriclty, 
Cent.  Dig.  I  9;  Dec.  Dig.  S  16.*3 

3.  DLECTBicrrr  (5  19*)— Actions  fob  Ihjit- 

BIES— SUSTICIENCT    OP  EVIDENCB. 

Where  a  telephone  lineman,  known  MM 
"trouble  man,"  while  seated  on  a  messoiger 
wire,  was  suddenly  and  without  apparent  cause 
precipitated  onto  a  live  wire  maintained  by  an 
electric  light  company  immediately  under  the 
telephone  wires,  and  was  suddenly  electrocuted, 
and  no  cause  is  shown  for  the  talL  and  he  is 
afterwards  found  to  have  had  an  electric  bum 
on  the  foot  which  was  nearest  to  ttie  electrie 
light  wires,  Aeld,  that  the  evidence  is  sufficient 
to  justify  the  jur^  in  returning  a  verdict  that 
his  death  was  pnmarily  caused  by  an  electric 
shock,  and  the  court  and  jury  may  presume,  in 
the  absence  <^  proof  to  the  contnry.  that  the 
person  who  lost  his  life  under  such  dream- 
stances  exercised  reasonable  care  and  precau- 
tion in  on  effort  to  preserve  bis  life,  and  that 
he  did  not  expose  and  subject  himself  to  inju- 
ries and  risks  that  he  might  reasonably  have 
anticipated  or  acpected  would  Inflict  mortal  In- 
juries. 

[Bd.  Note.— For  other  cases,  see  QecbMty, 
Cent.  Dig.  §  11;  Dec.  Dig.  S  19.*] 

4.  Electricitt  (S  15*)-^Lxabilitt  tob  Iirju* 

RiEs— Trespassers. 

Where  an  employ^  of  a  telephone  company, 
known  as  a  "trouble  man,"  was  employed  at  a 
r^ular  monthly  salary,  and  his  recular  hoars 
of  employment  were  from  7:30  in  the  morning 
to  S:30  in  the  eveaing,  and  it  is  shown  that  it 
was  hia  duty  to  respond  to  calls  at  all  times 
when  needed,  and  he  was  responding  to  such  a 
call  after  regular  hours,  and  received  a  fatal 
injury,  held,  that  he  was  not  a  trespasser  or 
mere  volunteer  on  the  company's  proi>erty,  bat 
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th&t  he  was  engaged  In  the  line  of  his  datr, 
and  received  his  Injury  while  in  ttw  discbuge 
of  such  datr. 

[Ed.  Note.— For  other  cases,  see  Electxicitr, 
Omt  Dig.  S  8;  Dec  Dig.  {  16.*]  . 

6.  NfeOLIOERCE  (S  136*)— GONTSIBTJTOBT  NXQ- 
UOENCS— QUEErnON  FOB  JUBT. 

Contributory  negligence  la  a  matter  of  de- 
fense In  this  state;  and  where  the  qoestion  Is 
presented,  and  there  is  a  conflict  of  evidence, 
the  jury  are  the  ezclusive  judges  of  the  weight 
and  preponderance  of  the  evidence,  and  nu^ 
determine  for  themselves  as  to  wbeoier  the  de- 
fense of  cmtributory  nesUgenee  has  been  made 
«nt 

[Ed.  Not&— For  other  cases,  see  Nwl 
Cent  Dig.  IS  277-863 ;  Dec.  IHg.  |  ^ 

6.  DisnssAL  AND  Nonsuit  d  20*>— VoxiITn- 

TABT  DI8UIB8AL— OODXRNDANm 

Where  a  telephone  company  and  an  elec- 
tric light  company  were  both  made  defendants 
In  an  action  for  damage,  it  was  not'  error  for 
the  plaintiff  to  elect  as  to  which  of  the  defend- 
ants it  would  proceed  against  and  dfsmiis  m 
to  the  other  defendant 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  Si  «>  4&-69:  Dec 
Dig.  I  26.*] 

7.  TNBTBncnoNB  AND  RULIROS  ON  BnDBNOS 

Examined— No  Ebbok. 

Instructions  of  the  court  and  rulings  on 
the  admission  of  evidence  examined,  and  held 
no  reversible  error  was  committed. 
&  Death   (|  99*)— AonoNS   toe  Cacbino 

Death— Dahaoes. 

Where  a  husband  and  father  In  good 
health,  82  years  of  age,  earning  a  monthly 
salary  of  $80,  was  electrocuted,  through  negli- 
gence of  an  electric  light  company,  by  coming 
in  contact  with  a  live  wire,  held  that  a  verdict 
and  judgment  for  $16,000  in  favor  of  the  wid- 
ow and  two  minor  children  is  not  excessive. 
'  [Ed.  Note.— For  other  cases,  see  Death,  Oent 
Dig.  H  12&-130;  Dec  Dig.  §  99.*] 

Appeal  from  District  Court,  Ada  Gonn^; 
Oias.  P.  McCarthy,  Judge. 

Action  by  Laura  Staab  and  others  against 
the  Rocky  Mountain  Bell  Telephone  Com- 
pany and  another.  From  a  Jndgnient  for 
plaintiff,  def^dant  Idatao-Oregcm  Ugbt  & 
Power  Company  appeals.  Affirmed. 

Wyman  ft  Wyman  and  Cavanah,  Blake  ft 
McLane,  all  of  Boise,  for  appeOlant  Frawley 
ft  Block  and  Hawley,  Pnckett  &  Hawley,  all 
of  Bolse^  for  respondoits. 

AILSHIBl,  O.  J.  This  action  was  prose- 
cuted by  the  widow  and  minor  cblldroi  of 
Walter  B.  Grove,  deceased,  for  the  recovery 
ot  damages  sustained  on  account  of  his  death. 
Verdict  was  rendered,  and  Judgment  entered 
for  the  B^^te  sum  of  |15,000i  $3,000  In 
favor  of  the  widow,  $5,500  in  &Tor  of  Mary 
L.  Grove,  and  $6,600  in  favor  of  Alice  01 
Grove.   The  defendants  appealed. 

The  action  was  commenced  against  the 
Rocky  Mountain  Bell  Telephone  Company  and 
the  Idaho-Oregon  Light  ft  Power  Company. 
A  motion  was  subsegooitly  made  to  require 
the  plaintiifB  to  elect  as  to  which  company 
the^  would  proceed  against,  and  the  plaln- 
tifta  elected  to  proceed  against  the  Idaho- 
Oregon  Light  &  Power  Company,  and  dis- 
missed as  to  the  telephone  company. 


Walter  R.  Grove  was  an  employd  c€  the 
Rocky  Mountain  Bell  Telephone  Company  at 
the  time  of  his  death,  and  was  working  at 
the  monthly  salary  of  $8S,  and  dlaciiarging 
the  duties  of  "trouble  man."  His  r^lar 
working  hours  were  from  7:30  in  the  morn- 
ing to  5:30  in  the  evening;  but  It  appears 
that  he  was  subject  to  duty  whmever  oc- 
casion reqolred,  whether  In  or  out  of  regular 
working  hours.  On  the  evening  the  acci- 
dent occurred,  about  snppertlme  and  during 
twilight,  he  went  with  another  employe  of 
the  company  to  make  an  inspection  of  a 
line  between  Thirteenth  and  Fourteenth 
streets  in  Boise  City.  The  telephone  poles 
and  electric  light  poles  both  stood  along  the 
same  alley,  and  on  the  same  side  of  the 
alley,  and  the  two  poles  were  only  about 
11  inches  apart  The  wires  on  the  telephone 
pole  were  sevoal  feet  above  the  electric  light 
wires.  GroTe  climbed  the  telephone  pole  and 
sat  on  what  la  called  the  messenger  wire 
or  cable,  and  examined  the  "messenger  can" 
on  the  pole,  his  feet  hanging  down  toward 
the  electric  light  wires.  He  finished  his  In- 
spection, and  vras  raising  up  to  tnspect  the 
"arc"  wires,  and  the  next  that  was  seoi 
of  him  was  a  few  seconds  later,  when  his 
companion  and  assistant  saw  him  lying  across 
the  primary  or  transmlsrion  electric  light 
wire  which  was  sizzling  and  burning  his 
body,  and  this  wire  soon  bsok^  and  the  de- 
ceased turned  a  somersanit  In  the  air  and 
fell  on  the  roof  of  a  shed  In  an  adjacent 
yard.  The  electric  light  wires  consisted  of 
a  primary  or  transmission  wire  and  an  arc 
wire  and  a  number  of  secondary  or  distribut- 
ing wires.  The  primary  or  transmission 
wire  carried  a  current  of  2,300  volts;  the 
arc  wire  a  current  of  2,000  volts;  while  the 
secondary  or  distributing  wires  carried  a 
current  ranging  from  115  to  200  volts.  The 
primary  wires  appear  to  have  been  insulated. 
The  others  seem  not  to  have  been  Insulated, 
or  at  least.  If  they  had  been  insulated,  the 
insulation  bad  ceased  to  he  of  any  protection 
or  value. 

[1, 2]  1.  As  to  whether  or  not  the  proper 
care  and  preointlon  bad  been  taken  by  fbe 
light  company  to  Inaalate  these  wires  to 
guard  them  against  employes  and  Innocent 
persons,  who  might  be  working  about  them, 
was  one  of  the  fiujts  on  which  there  was  a 
conflict  of  evidence,  and  this  was  submitted 
to  the  jury,  and  has  been  passed  upon  by 
them.  The  appellant  was  engaged  in  the  busi- 
ness of  generating,  transmitting,,  and  distrib- 
uting the  most  dangerous  and  least  under- 
stood article  known  to  the  business  or  com- 
mercial world,  namely,  electrical  energy— 
an  unseen  force — and  it  was  chargeable  wltb 
the  legal  duty  of  so  handling  it  as  to  protect 
the  public,  and  especially  those  who  might 
be  called  upon  to  come  near  or  in  contact 
with  its  wires,  from  dangers  they  could  not 
see,  and  which  they  might  readily  overlook. 
Eaton  V.  City  of  Welser,  12  Idaho,  644,  86 
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Pac.  541.  118  Am.  St  Bep.  225;  Newark  B. 
L.  &  P.  Go.  T.  Garden,  Adm'r,  78  Fed.  74, 
23  O.  a  A.  649,  87  U  R.  A.  726.  It  is  ex- 
tremely doDbtfol  If  the  appellant  company 
exercised  the  care.  In  protecting  its  wfrei^ 
tliat  It  abonld  have  ^erdsed  In  this  Instance. 
It  allowed  Its  wires  to  be  in  close  proximity 
to  the  telephone  wires;  and  it  was  diarge- 
able  with  notice  that  linemen  would  be  com* 
pelled  to  climb  the  td^hone  pdes  anA  woA 
among  the  telephone  wires. 

[S]  2.  It  is  contended  that  there  is  no  evi* 
dence  as  to  the  manner  In  whldi  deceased 
met  his  death.  On  this  question,  the  evi- 
dence is  not  positive  and  direct  The  ctreom- 
stances,  however,  wont  to  the  Jary,  and  were 
Buffldent  to  Justify  them  in  concluding  that 
it  was  caused  by  an  electric  shodc.  Tlie  de- 
oeased  lud  an  tiectric  bum  on  <ne  of  bis 
hefils,  and  it  Is  argued  by  conned  tiuit  he 
received  such  a  shock  from  one  of  the  com- 
pany's wires  as  to  cause  hla  muades  to  re- 
lax and  precipitate  him  from  the  messenger 
wire  onto  the  main  wires,  where  he  was 
dectrocuted.  It  is  clear  that  his  death  re- 
sulted from  his  contact  with  these  live  wires. 
No  one  can  be  positive,  however,  as  to  the 
canse  of  his  falling.  That  might  liave  been 
an  accident  on  his  part  or  it  may  have  been 
caused,  as  snggested  counsel,  by  a  shock 
received  from  the  secondary  wires.  The  bum 
on  his  heel  would  tend  to  strengthen  the  lat- 
ter presumption.  Where  death  was  almost 
Instantaneous,  as  in  this  case,  and  no  one 
eonld  see  or  positively  know  the  cause  which 
precipitated  deceased  on  this  live  wire,  it  Is 
the  duty  of  this  court  to  iffesnme  that  the 
person  who  lost  his  life  undw  such  clrcnm- 
stances  exercised  reasonable  care  and  pre- 
caution in  an  effort  to  preserve  his  life,  and 
that  he  did  not  expose  or  subject  himself 
to  injuries  and  risks  that  he  might  reasona- 
bly have  anticipated  or  expected  would  in- 
flict mortal  injuries.  Adams  v.  Bunker  Hill, 
etc..  Mining  Co.,  12  Idaho,  648,  89  Pac.  624, 
U  U  R.  A.  (N.  S.)  844;  Fleenor  v.  O.  S.  L.  R. 
B.  Co.,  16  Idaho,  803,  102  Pac.  897.  The  evi- 
dence was  sufficient  to  Justify  the  Jury  in 
concluding  that  the  deceased  came  to  his 
death  from  an  electric  shock  received  from 
the  appellant  company's  tiectric  wires. 

[4]  S.  It  has  been  argued  that  the  deceased 
was  a  mere  licensee  or  volnnteor  on  the  tele- 
phone company's  property  at  the  time  he  re- 
ceived the  fatal  injury,  and  was  not  engaged 
in  the  line  of  his  doty,  and  that  therefore  no 
recovery  can  be  had.  The  evidence  shows 
that  the  decetted  was  a  "trouble  man"  In 


the  emi^>y  of  tin  tel^hone  company,  ud 
that  such  an  employs  *is  supposed  to  be  on 
duty  at  all  times  when  needed.  *  *  *  A 
trouble  man  works  for  so  mudi  per.monUi, 
and  is  subject  to  duty  whenev^  occasion  re- 
quires. *  *  *  He  is  Bui^osed  to  be  the 
guardian  of  maint»ianoe  conditions ;  that  Is. 
he  clears  trouble,  reiwira  irregular  condi- 
tions, inspects  for  irrc^Iarltlea,  and.  if  pos- 
sible, cleans  them  vfi."  Ttie  evidenoe  ad- 
duced on  the  trial  was  snffidoit  to  Justly 
the  Jnry  in  concluding  that  the  deceased  waa 
engaged  in  the  line  of  his  duty  when  he  met 
his  death. 

[I]  4.  The  question  of  contributory  negli- 
gence was  properly  submitted  to  the  Jnry, 
and  their  finding  thereon  has  siwort  in  the 
evidence.  The  bnrdrai.  of  proving  contribu- 
tory n^ligence  was  on  the  defendant  Sec- 
tion 4221,  Rev.  Codes;  Adams  v.  Banker  Hill, 
etc,  Mining  Co.,  12  Idaho,  642,  89  Pac.  624, 
11  U  B.  A.  (N.  S.)  844;  Ooure  v.  Storey,  17 
Idaho,  860,  ICS  Fac.  794 ;  Blppetoe  v.  Peeley, 
20  Idaho,  619. 119  Pac  466. 

[I]  6.  There  was  no  error  in  dtsmlsshag  the 
case  as  to  the  telephone  company.  The  dis- 
missal can  in  no  way  work  to  the  prejudice 
or  Injury  of  the  light  company  in  any  claim 
that  it  might  have  against  the  telephone  com- 
pany on  account  of  this  Judgment  or  the 
accident  which  led  to  the  Judgment 

[7]  6.  We  find  no  error  In  the  instructions 
of  the  court  or  in  the  rulings  of  the  court 
on  the  admission  of  evidence. 

[I]  7.  We  do  not  consider  the  verdict  suffl- 
clently  large  to  Justify  this  court  in  either 
reversing  the  Judgment  or  reducing  the 
amount  It  should  be  remembered  that  this 
Judgment  represents  the  loss  sustained  both 
by  the  widow  and  the  two  minor  children,  a 
total  of  $16^000  for  three  persons  dependent 
upon  his  earnings  and  support,  and  the  de- 
ceased was  a  man  in  good  health  and  32 
years  old  at  the  time  of  bis  death.  This 
verdict  is  not  out  of  proportion  or  harmony 
with  verdicts  approved  by  this  court  in  An- 
derson V.  Great  Northern  B.  B.  Co.,  16  Idaho, 
513,  99  Pac.  91;  Maloney  v.  Wlnstm  Bros., 
18  Idaho,  740,  111  Pac.  1080;  Walsh  v.  Win- 
ston Bros.,  18  Idaho,  768.  Ill  Pac.  1090; 
Maw  T.  Coast  Lumber  Go^  10  Idaho,  886^  U4 
Pac.  9 

We  conclude  that  the  Judgoiait  aboiild  be 
afBrmed,  and  it  la  ao  ordvfld.  Costa  award- 
ed in  favor  pf  respondent 

SULLIVAN  and  8TBWABT,  JJ^  eonenr. 
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(BnpHme  Omrt  of  WuiUiitton.   lUh  18, 
1V1&} 

1.  CORPOBATIONS  (|  400*)— OOBPOUTi  XjUMM 

— Vauoxtt  of  BxKoimoK. 

The  DM^dtnt  and  Mcretazy  of  «.  corpora- 
tion testifled  tikat  « leMe,  purportinf  to  liare 
bem  executed  for  the  cotpoiationt  and  its  aa* 
■ianment,  were  aQtborlied  by  the  truteei. 
The  iMKMatiMi  anthorialng  it  waa  not  recorded. 
A  lease  waa  ezecnted  br  the  preaident.  aa  such, 
and  as  a  trostee*  asd  also  by  the  secretary  <n 
the  Mvporaticn  and  two  other  tnuteee,  was 
attested  )a  the  corporate  seal,  and  wu  ac* 
knowledged  by  the  president  and  secretary  In 
the  statutory  form  of  corporate  acknowledg- 
ment; Ae  certificate  reciting  that  the  officers 
stated  nnder  wth  that  they  were  aathoriied  to 
execute  the  iostnusent^  and  that  the  seal  waa 
that  of  the  corporation.  The  seal  ItieU  recited 
that  tiie  corporation  caused  Ite  execution. 
fleM,  that  each  facte  show  prima  fade  a  valid 
lease  by  the  corporation. 

[Bd.  Mot&— For  other  cases,  see  Oorporatioiu, 
Cent.  Dif.  It  1620-1622;  Dec  Die  1  400.*] 

2.  OOBPOBATJONB   (|  42S*)— €oifiu.oTB— Bhi- 
TOPPBL  BT  Conduct. 

Where  the  trustees  of  a  corporation  en- 
gaged in  preserving  fruit,  etc.,  had  full  knowl- 
edge of  a  transaction  purporting  to  lease  the 
bnsineBs,  and  knew  that  a  contract  made  by  it 
with  defendant  was  being  performed  by  the 
lessee,  and  several  timee  thereafter  held  regti* 
lar  meetinga.  without  qoestioniBg  the  righte  or 
validity  of  the  contract,  but  received  rent  on- 
der  the  leas^  tiie  corporation  was  estopped 
from  denying  either  that  ttw  lease  or  asngn- 
ment  was  unauthorlied. 

{Bid.  Note.— JTor  other  eaaes.  see  Oorpocatians, 
Cent  Dig.  H  leW-lTraTwOS;  DeSTDig.^ 
425.*] 

a.  ABBiaHMBNTS  (|  137*>— UVXDBHCS. 

If  a  contract  was  asdgnaUe,  evidence  of 
any  asaigument,  sufficient  to  pass  title  as  be- 
tween the  parties  thereto,  was  sufficient  to  en- 
title  the  assisnee  to  sue  hereon. 

[Bd.  Note.— For  other  eaaea.  see  Assignments. 
Cent  Dig.  S  234;  Dec.  Dig.  1 137.*] 

4.  ABSiaNHBiraa  (|  18*)— Cohtbaom  Abvun- 

ABU. 

As  a  rule,  righte  arising  out  ot  aa  execu- 
tory contract  are  assignable,  if  they  would 
•nrare  to  the  astignor's  personal  represoita- 
tlve. 

[Ed.  Not*.— For  other  caacs,  aaa  Aa^p- 
miits.  Cant  Dig.  H  8&-37;  Dee.  Dig.  1 18.*! 

B.  Agnamnnn  (|  19*)— Goirauon  Aaaioih 

ABxa— FntaoRAL  Bbutxchs. 

Righte  which  are  coupled  with  UaUUtiea 
or  involve  a  relation  of  oersonal  confidence  or 
service  are  not  assignable. 

[Bd.  Note.— For  other  eaeea.  see  Assign- 
■ente.  Cent  Dig.  H  28-31;  Dea  Dig.  S  U).*] 

fll  AsflxoinairM  <|  19*)— ComuoTa  Asaxon- 

ABuMToHTUon  or  Sale. 

To  make  a  contract  for  the  sale  of  per- 
sonalty for  future  deliverr  nonessiicnable,  the 
BaUU^  and  right  muat  be  dependent  upon  some 
fotose  dealing  lAOt  tibe  prcq>erty,  aa  between 
Uie  partlea. 

[Dd.  Noted— For  other  casea,  see  Asrign- 
Mota,  Oemt  Dig.  H  28-3irDec.  iMg.  i  1ft*] 

T.  AMzemomB  (f  18*)— CoHTmaora  Aanan- 

ABI«— COHTBAOES  07  SaIJB. 

A  writing  wUdk  recited  that  there  was 
*Md**  to  tiie  buyers  for  account  and  subject 
to  approval  of  the  seBer,  the  amount  of  Jemes 
named,  and  ateting  tJie  terms,  and  that  the 


sdler  guaranteed  all  goode  sold  nadw  the  cm- 
tract  to  comply  with  the  pure  food  law,  was 
asrignable;  the  buyer  being  reQolred  thereby 
to  par  no  money  until  goods  wers  fun^hed  of 
the  kind  and  quality  required  hy  tiie  contract 
[Ed.  Note.— For  other  eases,  tee  Asalgn- 
menta,  Ce^t  Dig.  U  2&-27;  Dec.  {18.*1 

&  AsazQinisnTs  <|  68*)  —  Tauditx— Bstop- 
FBL  BT  Conduct. 
'Where  the  goods  were  accepted  by  the 

fturdmser  after  an  assignment  to  plaiutifl  of 
te  ecmtract  to  sell  Jemes  to  defendant  aa 
meeting  the  terms  of  the  contract  and  retain- 
ed with  knowledge  of  the  asajgnment  and  in- 
vokes gave  notice  ot  the  aaalgnraest,  a  finding 
that  the  purchaser  waa  estopped  to  question 
the  validity  of  the  assignment  was  sustained. 

[Ed.  Note. — For  other  eases,  see  Assign- 
mente.  Cent  Dig.  {  127;  Dec  Dig.  {  68.*] 

8.  Srar-On  ano  Countebouih  (f  60*)— Pot- 
torn  EimxuD  to  Assbbt. 

Bern,  ft  BaL  Code.  |  191.  anthoriies  the 
asrignee  of  any  choae  In  action  to  sae  thereon 
in  his  own  name,  provided  that  any  debtor  may 

Elead  in  defense  a  counterclaim  or  set-off  held 
y  him  against  the  original  owner  against  the 
debt  assigned,  except  as  against  negotiable 
paper  assigned  before  due;  section  26K  which 
defines  counterclaims,  does  not  spedfical^  refer 
to  assigned  claims;  and  section  266  permite 
defendant  In  an  action  on  a  contract  to  set  off 
any  demand  of  like  nature  against  plaintiff, 
wmch  existed  against  the  person  to  whom  be 
was  originally  liable,  or  any  assignee  prior  to- 
the  pTfl1"t**  of  such  contract  if  such  demand 
existed  at  the  time  of  the  assignment  and  be- 
longed to  defendant  before  nonce  thereof,  and 
could  have  been  set  off  against  such  person 
to  wliom  he  was  originally  Uable  or  against  the 
assignee.  HiM  that  where,  at  the  time  of  the 
assignment  to  plaintiff  of  an  executory  con- 
tract to  sen  Jelly  to  defendant  nothing  was  due 
under  the  contract  assigned,  defendant  could 
not  cotmterclaim  against  the  assicneer  when 
sued  for  the  price  of  the  Jelly,  for  a  claim 
against  the  assignor,  which  waa  matured  at  the 
time  of  the  assignment 

[Bd.  Note.— For  other  cases,  see  Set-Off  and 
Oonntaselatm,  Oeat  Dig;  |  lU;  Dec.  Dl^  | 
60.*] 

la  STATiPRt  (f  226*)— Coxconuonoir— III 

Pabi  Uatbbia. 

Where  Btetutes  In  pari  materia  do  not 
ctmfllet  they  must  be  c(mstrucd  Cogethv,  ao  a» 
to  effectuate  the  legislative  purpose. 

[Ed.  Note,— For  other  cases,  see  StatuteSr 
Cent  Dig.  H  802,  303;  Dec,  Dig.  S  22S.*] 

U.  STATUm   (I   168*)— BBFBjLI.- IKPUOA- 

A  repesI  by  ImpHcatioik  irfll  Mt  be  made» 
where  no  implied  repeal  is  aaeessaiy  from  the 
language  of  the  statute. 
[Bd.  Note.— For  other  cases,  see  Statntes, 

Cent  Dig.  8  228;  Dec  DigTl  158.*] 

Department  2.  Appeal  from  Soperior 
Court.  Pierce  County;  B.  M.  Eaaterday, 
Judge. 

Action  by  X  W.  King  against  the  West 
Coast  Grocery  Company.  From  a  Judgment 
for  plalntiT.  defendant  apiTeals.  Affirmed. 

Hkyden  ft  Lan^tenie,  of  Tacoma.  for  ap- 
pellanL  Jaa.  B.  ObanlMny  of  Seattle.  Cor 
revondent 

BLUB.  J.  This  la  an  action  to  recover  the 
parchaae  price  of  certain  Jdliea  and  ;|ams 
sold  and  delivered  to  the  defendant.  West 
Coast  Grocery  Company.  The  sale  was  by  « 


Torethari 


>  see  MUM  tofls  aad  SMttea  NUMBER  la  Dee.  XHg.  *  Am.  Dig.  Key-No.  S«1m  A  Aep'r  Zadaee 


Digitized  by 


Google 


1082 


120  PAOIFIO 


BBPOKTEB 


.  written  contract  between  the  defendant  and 
Vafibon  Island  Pr^rrlng  Company,  a  cor- 
poration, dated  May  17,  1910,  which  con- 
tract. It  la  claimed,  was  sold  and  assigned  to 
the  plaintiff.  King,  on  June  11,  1910.  It  la 
admitted  by  both  parties  to  this  action  that, 
at  about  that  time,  the  officers  and  trnstees 
of  the  Vasboa  Island  Preserving  Company 
leased  Its  plant  to  the  plaintiff,  with  the  un- 
derstanding that  all  of  its  erlstlng  contracts 
should  be  assigned  to  him,  snd  that  the  lease 
and  the  assignment  of  the  contract  here  in 
question  were  parts  of  one  and  the  same 
transaction.  The  evidence  shows,  without 
contradiction,  that  thereafter  the  plaintiff 
personally,  and  at  his  own  cost,  manufac- 
tured the  goods  and  shipped  them  to  the 
defendant;  that  the  cases  and  Jars  were 
marl£ed,  "Vashon  Island  Preserving  Company, 
J,  W.  King,  Lessee" ;  and  that  the  Invoices 
sent  to  the  defendant  w^e  in  the  name  of 
J.  W.  King,  leasee.  It  is  admitted  that  the 
defendant  accepted  and  retained  the  goods; 
and  there  la  no  claim  that  they  were  not  of 
thft  kind  and  quality  contracted  for,  or  that 
they  were  not  of  the  full  value  agreed  to  be 
paid  for  thrau  The  d^endant  admitted  the 
execution  of  the  contract,  admitted  the  re- 
ceipt and  retention  of  the  goods,  but  dmled 
the  aaalgnment  of  the  contract,  and  Interpos- 
ed, aa  a  set-off  or  counterclaim,  damages 
claimed  agalnat  the  Tashon  Island  Preserr- 
ing  Cknupany  tm  account  of  Its  breach  of 
warranty  In  fnznlahing  inferior  goods  to  the 
defendant  nnder  a  contract  of  the  year  be- 
fore. The  erldoice  shows  that  the  goods 
sold  under  Oils  last-mentioned  contract  had 
been  received  and  paid  for  by  the  dafendant 
some  time  prior  to  the  making  of  the  con- 
tract of  May  17,  1910.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  judgment 
was  rendered  In  plaintiff's  favor  for  $818.59. 
The  counterclaim  was  refused.  The  defend- 
ant prosecuted  this  appeal. 

The  court,  In  order  to  avoid  a  retrial  In 
the  event  of  this  court  holding  that  the  coun- 
terclaim should  have  been  allowed,  took  evi- 
dence on  the  defendant's  claim  and  made  a 
finding  thereon  that  the  goods  furnished  by 
the  Tashon  Island  Preserving  Company,  un- 
der the  contract  of  the  year  before,  were  de- 
fective and  damaged  to  the  value  of  $162; 
that  the  plaintiff  on  and  after  June  7,  1910, 
knew  that  defendant  claimed  the  goods  fur- 
nished under  this  first  contract  were  unsala- 
ble, but  had  no  knowledge  of  the  extent  of 
such  claim  of  damage;  that  the  defendant, 
at  the  time  of  its  reception  of  the  goods  de- 
livered to  it  by  the  plaintiff  under  the  as- 
signment of  the  second  contract,  well  knew 
that  they  belonged  to  the  plaintiff,  but  prior 
thereto  had  no  knowledge  of  the  assignment 
of  the  contract 

1,  The  appellant  first  contends  that  neither 
the  lease  of  the  preserving  plant  nor  the  as- 
signment'of  the  contract  of  May  17,  1910, 
was  validly  executed  1^  the  Yashtw  Island 


Preserving  Company  to  the  respondent  It 
Is  urged  that  both  of  these  acts  were  void, 
because  there  was  no  formal  resolution  of 
the  board  of  trustees  of  the  corporation  au- 
thorizing either  of  them.  There  was  no  di- 
rect evidence  that  any  formal  resolution  was 
ever  passed ;  but  both  the  president  and  sec- 
retary testified  that  both  the  lease  and  the 
asslgnmffiit  were  authorized  by  the  trustees. 
There  was,  however,  direct  evidence  that  no 
record  was  ever  made  of  any  such  resolu- 
tion, If  any  was  ever  passed.  The  company 
had  three  trustees,  of  whom  the  respondmt 
was  one.  He  was  also  president  of  the  com- 
pany. The  le^se,  which  is  in  evidence,  was 
executed  in  the  name  of  Tashon  Island  Pre- 
serving Company,  by  the  respondent  as  its 
president,  and  also  as  trustee,  and  by  its  sec- 
retary, and  was  attested  by  the  corporate 
seat  It  was  also  signed  by  the  other  two 
trustees.  It  was  acknowledged  by  the  pres- 
ident and  secretary  In  the  statutory  form  for 
corporate  acknowledgments;  the  certificate 
red  ting  that  both  officers  stated,  under  oath, 
"that  they  were  authorized  to  execute  said 
instrument,  and  that  the  seal  affixed  thereto 
is  the  corporate  seal  of  said  corporation." 
The  lease  Itself  recited  that  the  COTpo ration 
had  caused  its  execution. 

[1]  In  the  absence  of  any  evidence  to  the 
contrary,  the  evidence  adduced  must  be  held 
sufficient  to  establish  prima  facie  the  valid- 
ity of  the  leaser  Gardner  v.  Port  Blakely 
MUl  Co.,  8  Wash.  1,  35  Pac.  402;  MUton  v. 
Crawford,  66  Wash.  145,  118  Pat  32;  4 
Thompson,  Corp.  (1st  Ed.)  |  6029.  The  as- 
signment of  the  contract  was  made  by  the 
secretary,  who  testified  that  he  was  author- 
ized to  make  It  It  is  admitted  that  the  lease 
and  the  assignment  were  parts  of  one  and 
the  same  transaction.  The  prima  fade  es- 
tablishment of  the  authorization  of  the  lease 
was  therefore  some  evidence  that  the  trans- 
fer of  the  contract  was  also  authorized. 

[2]  Moreover,  it  was  shown  that  the  trus- 
tees bad  at  all  times  full  knowledge  of  the 
transaction,  knew  that  the  contract  was  be- 
ing performed  by  the  respondent  and  on 
two  or  three  occasions  thereafter  held  regu- 
lar meetings,  and  did  not  In  any  manner 
question  or  disaffirm  the  transaction,  but 
knowingly  received  Its  benefits  in  tlie  rental 
paid  by  the  respondent  These  things  were 
ample  to  prevent  the  Tashon  Island  Preserv- 
ing Company  from  ever  In  any  way  question- 
ing the  authorization  of  either  assignment  or 
lease.  Dexter,  Horton  &  Co.  v.  Long,  2 
Wash.  435,  27  Pac.  271,  26  Am.  St  Rep.  867 ; 
Carrlgan  v.  Improvement  Co.,  6  Wash.  690, 
34  Pac.  148;  Glover  v,  Rochester-German 
Ins.  Co.,  11  Wash.  143,  39  Pac.  380;  Roberts 
V.  Wash.  Nat  Bank,  11  Wash.  550,  40  Pac. 
225;  Anderson  v.  Wallace  Lumber  &  Mfg. 
Co.,  30  Wash.  147,  70  Pac.  247;  Rowland  v. 
Carroll  Loan  &  Inv.  Co.,  44  Wash.  413.  87 
Pac.  482;  McKlnley  v.  Mineral  Hill  Consol. 
Mtn.  Co.,  46  Wash.  162,  89  Pac.  495 ;  Russell 
T.  Schade  Brewing  Ca,  49  Wash.  362,  95 
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Pac.  327;  LMeratos  v.  Cktmmonwealtti  Se- 
curity Co.,  67  Wash.  37j6, 106  Pac.  1125;  Na- 
tional Bank  of  Com.  Puget  Sound  Biscuit 
Co.,  61  Wash.  192,  112  Paa  266;  Starwlch 
V.  Wash.  Cut  Olau  Oa»  64  Wash.  42,  U6 
Pac:  4S9 ;  Seanm  t.  Undeberib  66  Waali.  1, 
118  Pec  9Q0. 

[3]  While  these  dedsiona,  as  pointed  ont  by 
the  appellant,  rest  largely  upon  the  principle 
of  estoppel,  as  between  tbe  Immediate  parties 
to  the  transaction,  still,  If  the  contract  here 
In  question  was  assignable  at  all,  evidence  of 
any  assignment  sufficient  to  pass  the  title  as 
between  the  parties  to  the  assignment  Is  all 
that  can  be  required.  It  Is  merely  a  matter 
of  proTlng  titlei  KuU  t.  Thcnupson,  88  Mich. 
685. 

[4]  2.  But  the  appellant  contends  that  the 
contract  was  not  assignable  without  Its  con- 
sent There  can  be  no  question  as  to  the  gen- 
eral rule  that,  In  the  absence  of  prohibition 
by  statute  or  stipulation  by  contract,  rights 
arising  out  of  executory  contracts  are  as- 
signable whenever  they  would  suirlre  to  the 
personal  representative  of  the  assignor.  2 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1017,  1035; 
Slauson  v.  Schwabacher  Bros.  &  Co.,  4  Wash. 
783,  81  Pac.  329,  31  Am.  SL  Rep.  948; 
Cbnaway  v.  Co-Operative  Home  Builders,  65 
Wash.  39, 117  Pac.  716. 

[5]  The  ^ceptlons  to  this  general  rule  are 
also  wdl  established.  It  Is  oft^  broadly 
stated,  in  varying  forms  of  expression,  that 
if  the  rights  are  coupled  with  llabllitlea,  or 
if  they  involve  a  relation  of  personal  conflr 
deuce  or  a  personal  service,  tbey  cannot  be 
assigned.  4  Qyc.  p.  22.  The  difficulty  is  not 
one  of  mere  deflnltloa  It  lies  in  the  applica- 
tion of  these  general  principles  to  the  givoi 
case.  Strictly  speaking,  almost  every  right 
arising  under  an  executory  contract  has  Its 
corresponding  liability.  To  give  to  the  lan- 
guage of  the  first  branch  of  the  exception  an 
absolute  sense  would  be  to  declare  every 
executory  contract  nonassignable. 

ri]  As  applied  to  sales  of  personal  property 
fcv  future  delivery,  the  liability,  coupled 
with  the  right,  must  be  dependent  upon  some 
future  dealing  with  the  property  sold  as  be- 
tween the  parties,  in  order  to  render  tihe  con- 
tract of  sale  nonassignable.  "When  the  con- 
tract is  executory  In  its  nature,  and  an  as- 
signee or  personal  representative  can  folrly 
and  sufficiently  execute  all  that  the  original 
contractor  could  have  done,  the  assignee  or 
representative  may  do  so  and  have  the  benefit 
ot  the  contract"  Devlin  v.  Mayor,  63  N.  T. 
8, 17;  In  re  Niagara  Co.  (D.  C.)  164  Fed.  102. 

[7]  The  question  in  each  case  must  turn 
upon  tbe  intention  of  the  parties.  In  order 
to  determine  whether  a  given  contract  falls 
within  either  branch  of  the  exception,  It  is 
necessary  to  consider  the  nature  and  purpose 
of  the  contract,  and  its  terms  and  provisions. 
The  contract  here  in  question  was  as  follows: 
"Seattle,  &fay  17.  1910. 

"Sold  to  West  Coast  Grocery  Company,. 
TaooDiB,  WwlL,  foe  acconnlj  and  subject  to 


approval  of  Tashon  Island  Preserving  Com- 
pany: 850  Oases  #3  Jeliy,  4  doz.  to  case, 
per  dozen,  90^.  160  Cbses  #8  Jam,  4  doz.  to 
case,  per  dozen,  90^.  Less  16%  discount, 
pack  of  1910,  October  delivery.  Termft:  T. 
o.  b.  Tacoma,  less  2%  cash  dtsoouut  10  days 
from  date  of  invoice.  The  sellers  guarantee 
all  goods  sold  under  this  contract  to  comply 
with  the  pure  food  law  approved  by  Congress 
June  30th,  1906. 

"Accepted.  West  Coast  Grocery  Co.  Buyer, 
by  S.  A,  Nourse,  Treas.  Bennington  Burton, 
Broker.  Yashon  Island  Preserving  Co.,  Sel- 
ler, by  J.  W.  King." 

Thils  is  simply  a  sale  of  personal  property 
tor  future  delivery.  There  Is  no  undertaking 
that  the  goods  shaH  be  manufactured  by  any 
ixartlcular  person  or  corporation.  The  con- 
tract involves  nothing  of  a  personal  nature; 
nothing  from  which  it  can  be  implied  that 
performance  by  the  preserving  comi)any 
alone  was  the  inducement  or  of  the  essence 
of  the  contract;  nothing  involving  a  personal 
confidence.  No  particular  brand  or  label  or 
trade-mark  is  specified;  no  particular  pro- 
cess of  manufacture  imposed;  no  future 
dealings  of  any  kind  with  the  property  sold, 
as  between  the  parties  contemplated.  It  is 
not  a  sale  of  fruits  with  an  agreement  to 
manufacture.  It  is  a  sale  of  a  completed 
product  for  future  delivery.  The  crucial 
point  is  that  the  ai^lant  was  required  to 
pay  no  money  until  the  goods  were  furnished 
of  the  kind  and  qnality  required  by  the  con- 
tract Such  a  contract.  In  the  absence  of 
stipulation  to  the  ccmtniry,  is  assignable  by 
either  party. 

A  contract  in  which  one  party  agreed  to 
sell,  and  the  other  to  buy,  all  sotmd  grapes 
ctmtaiuing  a  certain  percentage  of  saccharine 
matter,  to  be  grown  from  certain  vines,  for  a 
period  of  10  years,  was  held  by  the  Supreme 
Court  of  California,  after  a  careful  analysis 
of  the  authorities,  assignable  by  the  seller, 
upon  the  same  principles  herein  announced. 
Larue  v.  Groezinger,  84  OaL  281,  24  ^ic. 
42,.  1$  Am.  St  Rep.  179. 

A  contract  for  the  drilling  of  an  oil  well 
has  also  been  held  by  the  Supreme  Court  of 
Pennsylvania  assignable  by  the  contractor. 
The  court  said:  "The  personal  performance 
of  the  work  by  the  legal  plaintUT  could  not 
have  been  contemplated  by .  the  parties  at 
the  time  the  contract  was  made.  The  work, 
of  necessity,  required  the  labor  and  attention 
of  a  number  of  men ;  and  It  does  not  appear 
that,  because  of  his  knowledge,  experience, 
or  pecuniary  ability,  or  for  any  other  reason, 
Galey  was  especially  fitted  to  carry  it  on. 
There  is  nothing  of  a  i>er8onal  nature  about 
it,  and  its  personal  performance  by  him  was 
not  the  Inducement  nor  of  the  essence  of  the 
contract  The  contract  was  assigned  to 
Smith  Bros,,  the  use  plaintiff,  and  the  work 
imder  it  was  done  by  them,  with  the  knowl- 
edge of  tbe  defendant  from  the  beginning." 
Galey  v.  M<dlon,  172  Fa.  448,  83  Atl.  660. 
Tbe  same  principles  aie  exMuplifled  in  tho 
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followluff  dectetoDs:  Janvey  t.  Uaket*,  123 
App.  Viv.  411,  106  N.  Y.  Bupp.  600;  Anse 
La  Batte.  etc,  Co.  t.  Babb,  122  La.  415,  47 
Sooth.  754;  PoUng  t.  Condon  Lane  Boom 
&  Lbr.  Co.,  56  W.  Ta.  529,  47  S.  a  279. 

It  la  na^ees  to  rerlew  the  TBst  nnmber  of 
anUiorltlee  dted  by  the  appelant.  In  ttala 
connection,  since  tb»  ifflndple*  here  involved 
are  not  qneetltHied;  and  we  concave  that  a 
discriminatlnff  application  of  these  pTlnclt>iea 
to  the  conttact  before  ns  demonstrates  its 
assignability* 

[I]  Moreover,  the  goods  wore  acc^>ted  \tj 
the  aK>ellant  as  meeting  the  contract  They 
were  at  least  retained  bj  it,  with  knowlMlge 
of  Hie  assignment  While  the  evidence  was 
conflicting  as  to  whether  or  not  the  respond- 
ent notllled  the  aK>eUant  of  the  assignment 
shortly  after  it  was  made,  it  Is  not  denied 
that  the  invoices  gave  such  notice  when  the 
goods  were  delivered.  The  court  wonld  have 
been  Jnstifled  in  finding  that  the  an^ellant 
was  estoKied  to  qiustlon  ttie  assignment 

8.  Th«  third  cmtentlim  is  that,  evax  con- 
ceding that  the  contract  was  legally  assign- 
able and  was  validly  assigned,  still  the  ap- 
pellant's dadm  against  the  preserving  com- 
pany was  a  valid  setoff  or  coanterdaim 
against  the  assignee  King.  The  trial  court 
held  that  the  appellant  oonld  not  set  off  Its 
daim  against  the  amount  due  respondmt  on 
the  assigned  contract,  because  that  contract 
was,  at  the  time  ot  the  assignment,  an  execu- 
tory contract,  upon  which  nothing  was  tiien 
due,  and  hMioe  the  ai^iellant^s  claim  was  not 
such  a  demand  as  might  have  been  set  off 
against  the  respondent's  assignor  while  the 
contract  belimged  to  it  The  SMinllant  con- 
tends that  this  was  error.  It  la  urged  that 
the  case  of  Boston  Tow  Boat  Oo.  v.  Sesnon 
Co.,  64  Wash.  876,  116  Paa  1083,  is  decisive 
of  this  question.  In  that  ease  the  defendants, 
as  stilp  lighterers,  had,  prior  to  S^tember, 
1907,  agreed  with  the  charterers  of  a  vessel 
to  collect  and  turn  over  all  freight  diarges, 
less  compoisation  for  lighterage.  We  held 
that  the  defaidants  might  set  oflT  a  prior  In- 
debte^iess  to  them  from  the. charterers  for 
fhllnre  to  deliver  coal  and  grain  shipped 
in  tlielr  care,  in  an  action  for  freights  cot 
lected  by  the  defendants,  broui^t  1^  the 
ownm  of  the  vessel  upon  abandonmrat  ot 
the  vessel  by  the  charterers  In  Septeoab^, 
190T ;  the  charterers  agredng,  as  a  part  of 
the  agre«nent  of  abandonment,  to  collect 
and  hold  In  trust  for  the  owners  tbe  pro- 
ceeds of  the  voyage  theai  about  to  begin. 
The  lower  court  allowed  the  setoff  oa  the 
express  ground  that  the  defwdants  had  no 
notice  of  this  agreement,  and  that  as  be- 
tween defendants  on  the  one  hand  and 
the  plaintiff  and  the  charterers  on  the  other, 
the  money  collected  by  the  defendants,  and 
by  them  retained,  was  the  interest  of  an 
undisclosed  prlndpaL  Moreover,  the  actual 
assignment  to  the  plaintiff  of  the  claim  for 
this  fr^^t  was,  as  the  lower  oourt  In  ett«et 
finmdL  mUm  after  ttaa  freight  was  oollected. 


This  finding  does  not  appear  in  the  opinion  ; 
but  that  It  was  made  Is  conceded  In  tlie 
briefs  which  we  have  examined,  and  oar 
decision  states  that  the  tacts  found  bj  the 
court  were  Justified  by  the  testimony.  The 
actual  question  here  involved,  tlioutpi  raised 
In  the  briefs,  was  not  discussed  in  the  opinion. 

{1}  Whether  a  matured  dalm  against  the 
Bss^nor  of  an  iauqatore  dalm  may  be  set  oft 
in  an  action  by  the  assignee,  biouglit  atter^ 
the  assigned  dalm  has  matured,  has  never 
been  decided  by  this  court  The  question  I» 
one  of  statutory  construction.  Section  191, 
Bon.  it  BaL  Oode,  gives  to  the  assignee  of 
any  Judgm^t  bond,  qjedalty,  book  account; 
or  other  chose  in  actton  the  right  to  sae 
thereon  in  his  own  name,  with  a  proviso- 
**that  any  debtor  may  plead  in  defense  m 
counterclaim  or  an  ofRwt,  If  held  by  hlB» 
against  the  original  owner  against  the  dsM 
assigned,**  save  as  against  n^tiable  paper 
assigned  before  due.  This  action  does  not 
att^pt  to  define  the  time  within  whldi  the 
right  of  set-off  may  be  asserted,  bnt  wa» 
manifestly  Intended  only  to  pres^re  the- 
rl^  ot  setroff.  There  is,  however,  fbrce  li» 
the  view  that  the  words  "against  the  debt  as- 
signed" mean  against  a  daim  matured  at  the 
time  of  the  assignment  The  time  withlA 
which  a  set-off  or  counterdalm  may  be  as- 
serted la  spedficaUy  defined  by  two  subse- 
quoit  sections.  Section  265  ddbws  a  coun- 
terdalm generally,  and  does  not  q^edflcally 
refer  to  assigned  dalms,  and  must  be  held  t» 
apply  only  to  claims  as  between  the  original 
owners.  This  is  shown  tbo  next  sectloB 
(266),  which  expressly  fixes  the  time  whm 
the  setrOff  or  demand  may  be  aUowed  a» 
against  an  assigned  daim.  It  Is  as  foUowm 
'The  defoidant  In  a  dvll  actton  upon  a  con* 
tract  expressed  or  implied  may  set  off  any 
demand  of  a  like  nature  against  the  i^lntlfF 
In  interest,  whldi  exited  and  bdonged  t» 
him  at  the  time  of  tb»  conunoicement  of  0i» 
suit  And  In  all  such  actions,  other  than  up- 
on a  n^otiable  promissory  note  or  bill  <tf  e;^ 
change,  negotiated  In  good  faith  and  with- 
out notice  before  dne,  which  has  been  as- 
signed to  the  plaintiff,  he  may  also  set  off  a 
dooand  of  a  like  nature  ttdstlng  against  the- 
person  to  whom  he  was  originally  liable^  or 
any  assignee  lurlor  to  the  plaintiff;  of  such 
contract,  provided  such  demand  cdsted  at 
the  time  ot  the  assigcmoit  thereof,  and  be* 
longing  to  the  defendant  In  good  faith,  btfore- 
notice  of  sndi  assignment,  and  was  sudi  a 
dwnand  as  mlfl^t  have  been  set  off  against 
such  person  to  whom  he  was  originally  Ua- 
ble,  or  such  assignee  v^le  ttie  contract  be- 
longed to  him."  These  sections  are  statntss 
In  pari  materia,  and  were  all  passed  bf  the- 
territorial  Leglalatnre  of  1864,  and  were  re- 
tained In  the  Oode  of  1881. 

[II]  'Huif  are  not  necessarily  In  eonfilet^ 
and  brace,  under  the  rules  of  ctmstructlon* 
they  must  be  construed  together  so  as  to  ef- 
fectuate ae  purpose  of  alL  Ssetton  MS  l» 
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capable  of  no  other  coiutructlon  Uian  tlut  a 
■et-off  can  only  be  allowed  as  against  aa  as- 
signed dunand,  vben  It  cotild  bare  been  as* 
swted  against  sncta  demand  at  the  time  of 
the  assignment  and  as  against  the  original 
owner.  Obvlonslr,  there  can  be  no  set^ 
against  an  ezecntory  contract,  while  it  re- 
mains In  the  executory  stage.  Performance 
on]7  oonld  ripen  sndi  a  ooatract  Into  a  ralld 
demand.  Tbim  was,  at  ttie  time  ^  Uie  as- 
algnmeot  no  debt  or  demand  against  whldi 
the  setKtff  conld  then  be  made.  We  an  con- 
strained to  hold  that  the  dalm  of  the  appe- 
lant was  not  a  proper  subject  of  wMroK 
against  the  respondent's  demand  arising  on 
the  contract  subsequent  to  the  aaslgnrnwit, 
becanse  It  was  not  snch  as  against  the  re- 
spondmt'B  assignor,  while  it  hisid  the  con- 
tract in  the  executory  stage.  There  was  nev- 
er a  time  while  the  ctmtnct  was  held  by  tb» 
Vashcm  Island  Preserving  Company  when  the 
a^tdlant^s  claim  oonld  have  beoi  set  off 
against  It  The  aaslsnment,  therefore,  de- 
feated the  right  to  set-trfT  aa  against  the  as- 
slgnee  King;  The  constraction  which  we 
Xdaoe  upon  these  three  sections  of  the  stntnte 
Is  the  only  one  nmdi  harmonizes  them,  and 
yet  gives  a  legitimate  scope  and  accords  a 
meaning  and  purpoBe  to  each. 

[11]  Any  other  constrnctlon  wonid  ^fect  a 
M^ieal  of  seetlffli  S66  by  Implication,  wlien 
00  snch  Implication  la  necessary.  This  Is 
never  permissible.  So  construing  the  statute, 
the  authorities  ate  oTerwhelming  to  the  ef- 
fect that  a  daim  against  the  assignor  can- 
not be  asserted  against  the  assignee  of  an 
executory  contract,  who  todc  It  while  In  the 
executory  stage,  in  the  absence  of  some 
showing  of  insolToicy  of  the  assignor.  In 
this  case  ttiere  was  no  audi  showing.  "When 
two  <qn>osliig  ddrts  edst  In  a  perfect  condi- 
tion at  the  same  tlm^  eithw  party  may  Insist 
.  upon  a  set-off.  If,  therefore,  the  hold»  of 
such  a  claim,  already  due  and  payable,  as- 
tdgn  the  same,  and  the  debtor,  at  the  time  of 
this  transfw,  holds  a  similar  claim  against 
the  assignor,  which  is  also  then  due  and 
imyable,  he  may  set  off  his  debt  against  the 
demand  in  the  hands  of  tbe  assignee.  If, 
however,  the  assignment  is  made  before  the 
opposing  demand  becomes  mature,  and  the 
latter  does  not  tbus  become  actually  due  and 
payable  until  after  the  transfer,  the  debtor's 
right  of  set-off  is  destroyed  by  the  mexe  fact 
of  the  assignment,  and  no  notice  thereof  to 
him  is  necessary  to  produce  that  effect" 
Pomeroy,  Code  Remedies  (3d  Ed.)  {  163; 
Bradley  v.  Thompson  Smith's  Sons,  88  Midi. 
449,  5T  N.  W.  576.  23  Ll  B.  A.  305,  39  Am. 
St.  Rep.  S66;  Ko^^  v.  Michigan  Trust  Go., 
117  Mich.  542,  76  N.  W,  74;  Henderson  v. 
Michigan  OYust  Oo.,  123  Mich.  688,  82  N.  W. 
filO:  Knll  V.  Thompson,  38  Mich.  68S;  FuUer 
T.  Struts,  27  Ohio  St  355,  22  Am.  Bep^  312; 
Blchards  t.  Jm  Toorette,  63  Hun.  623,  6 
K.  Y.  Gvpp.  nr.  Bee,  also,  Beckwlth  v.  Un- 


ion Bank.  9  N.  T.  211;  Patterson,  ]Bz*z,  t. 
Patterson,  68  N.  Y.  674,  17  Am.  Rep.  884; 
Jordan.  Adm'z.  v.  Bank,  74  N.  T.  467,  80  Am. 
Rep.  810;  Greene  v.  Darling,  10  Fed.  Oas. 
No.  6,766;  Stitt  v.  Horton.  166  Ind.  666,  76 
N.  B.  241;  Campbell  v.  BQUitable  Life  Ass. 
Soa  (a  a)  180  Fed.  786.  Ne  fraud  In  the 
assignment  was  established.  The  respondent 
took  an  ezecntoxy  contract,  perfortaied  it  at 
his  own  expense,  and  Is  mtltled  to  his  pay 
from  the  appellant,  who  accepted  the  goods 
as  meeting  the  contract 
The  iodgnumt  is  afilnned. 

OBOW.  a  Jn  and  MAIN,  MORRIS,  and 
FULLBKTON,  jj.,  concur. 


OinZBNB'  NAT.  BANK  OF  SEATTLE  v. 
ABBOTT. 

(Supreme  Goart  of  Washington.    Feb.  8^ 
1913.) 

1.  MOBTOAGES      (I      422*)  —  FoBECLOStm  — 

Vbnub—Sxpabate  Mobtgaoss. 

Where  separate  mortgages  are  given  upoo 
land  in  separate  conntlea,  each  securmg  a  part 
of  the  mortgagor's  debt,  the  del>t  1b  separate 
for  the  purpose  of  security,  so  that  each  mort- 
ngs  must  be  foreclosed  in  the  coon^  in  which 
Uie  land  secoiing  that  part  of  the  debt  is  sit- 
uated. 

[Ed.  Note, — For  other  cases,  see  Mortgages, 
Gent  Dig.  H  1264r-1261;  Dec  Dig.  |  ^«] 

2.  MOBTOAGBS  (I  407*)— FOBECLOStJBE— GOK- 
STBUCnOIT  OF  DBOBBB— LuLND  FOBBCLOBBD. 

In  an  action  to  foredoss  a  mortgage  upon 
land  in  K.  county,  which  was  executed  with  an- 
other mortgage  upon  land  In  A.  county  to  se- 
cnre  a  total  indebtedness  of  9l0,80<K  the  de- 
cree recited  that  the  mortgage  foreclosed  was 
intended  to,  and  did.  secure  $6,400  of  the  prin- 
cipal indebtedness,  and  -that  the  court  found 
that  there  was  now  due  $10,846,  and  that  the 
sum  of  $6,248  was  secured  by  the  mortgage 
sought  to  be  foreclosed  on  the  property  in  K. 
coun^,  and  that  the  balance  was  secured  by 
another  mortgage  on  land  in  A  county,  where- 
fore it  was  decreed  that  the  mortgagee  recover 
the  sum  of  $5,243,  and  that  the  property  in  K. 
county  be  sold  to  satisfy  such  indebtedness. 
Held,  that  the  decree  did  not  affect  the  part  of 
the  land  in  A.  county  secured  by  a  mortgage, 
but  left  the  mortgagee  to  look  to  the  A.  coun- 
ty mortgage  for  the  remaining  half  of  the  debt 
[Bid.  Note.— For  other  oases,  see  Mortgages. 
C^t^  Dig.  H  1469,  1471-1478;  Dee.  Dig;  | 

3.  MoBTOAOEs  (I  411*)~Res  Judicata. 

A  personal  Judgment  on  mortgage  notes 
is  not  res  judicata  precluding  a  subsequent 
action  to  foreclose  the  mortgage  lien  to  recover 
that  part  of  the  debt  not  paid  by  the  personal 
judgment 

[Ed.  Note.— For  other  csseB,  see  Mortgages, 
Cent  Dig.  S|  1181-1184;  Dec  Dig.  S  411.*] 

Department  L  Appeal  from  Superior  Oourt, 
Adams  Gounty;  0.  R.  Holcomb,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Seattle  against  B.  A  Abbott  trustee  in 
bankruptcy.  From  a  Judgment  for  defend- 
ant l^alntiff  appeals.  Reversed  and  remand- 
ed for  further  proceedings. 
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S.  A.  Keenan,  of  Seattle,  and  John  Trnax, 
ot  RitzTllle,  for  appellant  I^eopold  M.  Stern 
and  Edgar  C.  Snyder,  both  of  Seattle,  and 
Adama  &  Naef,  of  RitzviUe  (T.  W.  RoBseU, 
of  Seattle,  of  couuBel).  for  respondrat 

PABKEB,  J.  This  la  an  actltm  to  fore- 
doee  a  inprtgage  upon  land  In  Adams  comi- 
ty, whldi,  with  another  mortgage  upon  land 
In  King  county,  waa  ececated  by  Wlgmore  & 
Cnmmings,  a  corporation,  to  secure  an  In- 
debtedness of  $10,800  evidenced  by  one 
promissory  note  given  by  it  to  the  Citizens' 
National  Bank  of  Seattle.  Wlgmore  &  Cum- 
mlngs  baring  been  adjured  bankrupt,  the 
controversy  here  is  between  the  bank  and 
E.  A.  Abbott,  tlie  trustee  In  bankruptcy. 
Judgnient  was  rendered  in  favor  of  the  trus- 
tee denying  the  foreclosure  iwayed  for,  upon 
his  motion  therefor  rested  upon  the  fiicts  dis- 
closed by  the  pleadings  alone.  From  this 
disposition  of  ttie  cause  the  bank  taaa  ap- 
pealed. 

The  facts  appearing  In  the  pleadings  nec- 
essary for  us  to  notice  here,  consisting  of  the 
complaint,  answer,  and  reply,  may  be  sum- 
marized as  follows:  The  complaint  alleges 
the  Indebtedness,  the  execution  of  the  note 
as  e^dence  thereof  and  also  "that  at  the 
same  time  and  place  and  for  the  purp(»e  of 
further  securing  said  Indebtedness  said  de- 
fendant Wlgmore  &  Cummlngs  duly  executed 
to  said  H.  O.  Shuey  ft  Co.,  In  trust  for  plain- 
tiff, a  mortgage  upon  the  foUowiug  describ- 
ed real  estate  situate  and  being  in  the  coun- 
ty of  Adams  and  state  of  Washington,  to 
wit:  •  •  •  Among  other  things  In  said 
mortgage  it  was  provided  that,  if  the  first 
party  should  pay  or  cause  to  be  paid  the  sum 
of  fifty-four  hundred  dollars  (|5,400)  on  said 
promissory  note  at  the  maturity  thereof,  then 
and  in  that  event  said  mortgage  or  convey- 
ance should  be  void,  otherwise  to  remain 
in  full  force  and  effect;  and  also  provided 
that  in  case  of  failure  to  keep  any  of  the 
covenants  in  said  mortgage  or  to  pay  ihe 
interest  on  said  note  or  to  pay  the  said 
amount  of  fifty-four  hundred  dollars  ($5,400) 
on  or  before  AjMrll  23rd,  1911,  then  the  whole 
debt,  at  the  election  of  said  mortgagee,  might 
declare  the  whole  debt  due  and  payable,  and 
proceed  with  the  foreclosure  of  said  mort- 
gage as  provided  by  statute.  •  *  •  That 
there  is  now  due  and  payable  on  said  indebt- 
edness the  sum  of  ten  thousand  eight  hun- 
dred ($10,800)  dollars,  together  with  interest 
thereon  from  January  23rd,  1911,  at  the  rate 
of  dglit  <8%)  per  cent  per  annum,  and  thwe 
Is  now  due  and  payable  of  said  debt  and 
which  is  secured  by  said  mortgage  the  sum 
of  five  thousand  four  hundred  ($5,400)  dol- 
lars and  interest  at  eight  per  cent.  (8%) 
per  annum  payable  annually  since  January 
23rd,  1911."  The  prayer  is  for  foreclosure 
only;  there  bdng  no  personal  judgment  asked 
for.  The  answer  of  the  trustee,  after  de- 
nial of  tala  Imowledge  or  information  aa  to 


the  principal  all^atlona  of  the  complaint, 
alleges  as  an  affirmative  defense  facts  show- 
ing a  prior  foreclosure  by  the  bank  of  the 
mortgage  upon  land  in  King  county,  and  the 
failure  on  the  part  of  the  bank  to  seek  fore- 
dcsure  of  the  mortage  upon  the  land  in 
Adams  county,  in  that  action,  alleging  brl^> 
ly  the  substance  of  the  comi^alnt  and  decree 
in  that  foreclosure  without  setting  out  any 
copy  of  dther.  Beplylng  to  this  affirmative 
defense,  the  bank  admits  foredosure  by  It 
of  the  mortgage  upon  the  King  county  land, 
■ettlng  out  in  full  a  cot^  of  both  the  com- 
plaint and  decree  In  that  foreclosure.  The 
portions  of  that  complaint  with  whidi  ws 
are  here  concerned  are,  In  substance,  the 
same  as  the  complaint  In  this  action,  and 
the  provi^ons  ot  that  mortgage  ore  Id  mb> 
stance  the  same  as  the  one  here  soo^t  to 
be  foreclosed,  except  aa  to  tlie  pn^M^ty  cov- 
ered thereto,  lliere  was,  however,  In  that 
complaint  a  prayer  tot  personal  Judgment 
agoinat  Wlgmore  &  OnmmlDgfl  for  the  whole 
Indebtedness  evidraiced  by  the  note,  In  addi- 
tion to  the  prayer  for  foreclosure.  The 
decree  In  tlut  foreclosure  contained,  among 
other  things,  the  following:  *****  By 
the  terms  of  which  mor^ge  it  was  intnded 
to  and  did  secure  five  thousand  four  hundred 
dollars  ($6,400)  of  said  inrlnclpa!  Indebtedness 
bra^before  spedfled.  *  •  •  The  court 
finds  from  aald  Instrument,  from  the  testi- 
mony of  A.  J.  d  Wlgmore,  prerfdent  of  said 
defendant  corporation,  aod  from  other  evi- 
dence that  there  is  now  due  and  payable  on 
said  principal  indebtedness  the  sum  of  ten 
thousand  foor  hundred  etgbty-slx  dollars 
($10,486);  that  the  sum  of  five  thousand 
two  hundred  forty-three  dollars  ($5,243)  there- 
of Is  secored  by  said  mortgage  on  the  prop- 
erty hereinbefore  described.  And  the  court 
further  finds  that  the  balance  thereof  or 
five  thousand  two  hundred  forty-three  dol- 
lars ($6,243)  Is  secured  by  another  mortgage 
executed  by  said  defendant  corporation  at 
the  same  time  to  said  H.  O.  Shuey  &  Co.,  as 
trustee  for  said  bank  ou  480  acres  ot  land  In 
Adams  county  In  said  state.  •  •  • 
Wherefore,  by  virtue  of  the  laws  and  the 
premises  aforesaid,  It  Is  ordered,  adjudged, 
and  decreed  that  plaintiff  bank  have  and  re- 
cover of  said  defendant  corporation  by  rea- 
son of  the  said  indebtedness  secured  by  said 
mortgage  the  sum  of  five  thousand  two  hun- 
dred forty-three  dollars  ($^243).  •  ♦  • 
It  is  hereby  adjudged  and  decreed  tbat  all 
and  singular  the  mortgaged  premises  first 
above  described  and  situate  In  the  city  of 
Seattle,  together  with  the  factory  and  other 
improvements  thereon,  or  so  much  thereof  aa 
may  be  necessary  to  satisfy  the  said  Indebt- 
edness of  five  thousand  two  hundred  forty- 
three  dollars  ($5,243) ;  *  *  •  that  out  ot 
the  proceeds  of  said  sale  the  sheriff  satisfy 
the  costs  and  expenses  of  this  suit  and  ap- 
ply the  balance  In  payment  of  said  indebCed- 
neas  to  tbla  plaintifl^  and  tbe  rwnwindfr.  If 
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any.  to  be  paid  to  the  receiver  [tnuteel  of, 
said  defendant  heretofore  duly  appointed." 
There  does  not  appear  In  this  record  any  , 
copy  of  either  cS  the  mortgagee ;  so  the  ques- 
tion of  their  relation  to  each  Qther  and  of 
the  separateness  of  the  debt  or  portions  of 
debt  they  were  given  to  secure  must  here  be. 
determined  from  the  jrieaded  facta  we  have 
briefly  narrated. 

Counsel  for  respondent  rest  their  conten- 
tions upon  the  theory  that  the  mortgages 
were  given  to  secure  the  same  debt,  and 
therefore  constitute  in  law  but  one  mortgage 
although  covering  land  in  different  counties, 
and  plaintUf,  having  the  right  to  foreclose 
as  to  both  pieces  of  property  In  tlie  King 
county  action,  waived  its  lien  upon  the  Adams 
county  property  by  its  failure  to  Include  It 
In  the  King  county  foreclosure.  This  appar^ 
ently  was  also  the  theory  upon  which  the 
trial  court  rested  lt»  disposition  of  the 
cause.  Our  attention  is  called  to  Commer- 
cial National  Bank  t.  Johnson.  16  Wash. 
536,  48  Pac  267,  where  It  was  held  that  two 
mortgages,  one  upon  land  in  King  county 
and  the  other  upon  land  In  Klttltaa  county, 
given  to  secure  the  same  debt,  should  be  re- 
garded aa  one  Instrument,  and  that  the  su- 
perior court  of  eitbac  county  bad  Jurisdic- 
tion to  foreclose  both  of  them;  and  also  to 
Dooly  T.  Eastman.  28  Wash.  664.  68  Pac. 
1039,  where  It  was  held  that  tlie  owner  of  a 
mor^ge  upon  two  distinct  tracts  of  land, 
foretdoslng  against  one  of  tbem  only,  waived 
his  right  to  enforce  the  mortgage  lien  against 
th^  other  tract,  In  both  <tf  those  cases  eadi 
tract  of  land  involved  was  pledged  as  se- 
curity for  the  whole,  of  the  same  d^  This. 
It  may  be  Insisted,  to  not  wholly  true  In  the 
Commercial  National  Bank  Case,  but  It  la  ap- 
parently tma  In  so  far  as  the  debt  Involved 
in  that  case  is  concerned.  The  other  debt 
which  one  of  the  mortgages  was  glroi  to 
secure  In  addition  to  the  debt  involved  seems 
not  to  have  been  Involved  in  that  case. 

WliUe  it  Is  conceded  by  counsel  for  re- 
spondent that  under  our  law  a  suit  to  fore- 
close a  mortgage  upon  land  ts  local  to  the 
count?  wberein  the  land  lies,  they  contend 
that  the  foreclosure  of  the  mortgages  here 
Involved,  by  reason  of  their  relation  to  each 
other,  constitute  an  exception  to  this  rule 
under  the  decisions  above  noticed.  The  solu- 
tion of  this  problem  will  be  found  In  tiie  cor- 
rect answer  to  the  question.  Were  these 
mortgages  given  to  secure  the  same  debt? 
since  It  is  manifest  that  they  have  no  rela- 
tion to  each  other  except  such  as  may  be 
found  In  the  debt  or  portions  of  debt  each 
was  given  to  secure,  booking  only  to  the 
flqjt  part  of  the  auction  of  the  complaint 
ab'ove  quoted,  which  we  have  noticed  was 
the  same  in  the  King  county  foreclosure, 
there  appears  to  be  ground  for  the  conten- 
tion that  the  mortgages  were  both  given  to 
secure  all  of  the  Ind^tedness  evidenced  by 
the  one  note^    Bnt^  when  we  look  to  a* 


special  condltlom  In  the  mortgages  as  stated 
in  the  complaints,  we  find  that  they  were 
each  given  to  secure  separately  the  sum  of 
$5,400,  or  one-half  of  the  whole  debt  evi- 
denced by  the  one  note.  That  the  trial  court 
upon  the  foreclosure  of  the  mortgage  on  the 
King  county  land  entertained  this  view,  and 
In  effect  so  adjudicated,  la  plainly  evidenced 
by  the  recitals  and  adjudications  In  Us  de* 
cree  r«idered  In  that  foreclosure. 

[1]  While  it  is  true  that,  for  the  purpose 
of  an  action  to  recover  a  personal  Judgment 
only,  the  debt  must  be  r^rded  sa  a  whole 
and  can  be  the  subject  of  one  action  only, 
we  do  not  think  it  follows  that  separate 
mortgages  given  upon  land  in  separate  coun- 
ties, eadi  securing  a  qieclfic  separate  por- 
tion of  a  debt,  can  be  said  to  be  mortgages 
securing  the  same  debt  for  the  purpose  of 
foreclosure.  The  separation  of  the  debt  for 
the  purpose  of  security  In  this  manner  we 
think  muLen  each  portlou  thereof,  so  far  as 
the  security  alone  Is  concerned,  a  s^rate 
debt,  and,  the  mortgages  having  no  other  re- 
lation to  eedi  other,  their  foieclosare  would 
be  local  to  the  county  wherein  the  land  lies; 
hence  the  bazdc  did  not  by  foreclosing  the 
King  county  mortgage  waive  Its  right  to 
foredoee  the  Adams  county  mortgaga 

[2]  Some  contention  is  made,  rested  upon 
the  t&ct  that  In  tJie  foreclosure  of  the  mort- 
gage upon  the  King  county  land  the  bank 
prayed  for  a  personal  deflclmcy  Judgment 
It  is  manifest,  bowev^,  from  the  recitals 
and  adjudications  in  that  decree,  that  the 
personal  character  of  the  action  and  the  re- 
lief tbwe  sought  was  abandoned  by  the  bank 
with  a  vlev  to  looking  to  the  security  fur- 
nished by  the  AdabQs  comity  mortgage  for 
the  other  half  of  the  debt  In  that  case  the 
court  did  not  adjudicate  that  th^e  was 
thai  only  $S,243  of  the  debt  owing  by  Wig- 
more  &  Cummhigs,  but  expressly  found  that 
the  whole  debt  was  due  and  unpaid.  No 
Judgment  was  there  rendered  upon  the  whole 
debt,  but  only  a  decree  of  foreclosure  to  the 
extent  of  the  half  thereof  secured  by  the 
King  county  mortgage.  It  seems  plain  to  us 
that  that  decree  was  not  an  adjudication 
against  the  bank  as  to  the  portion  of  the 
debt  secured  by  the  Adams  county  mortgage. 

[3]  But  suppose  there  had  been  rendered 
in  that  case  a  personal  Judgment  for  the 
half  of  the  debt  not  secured  by  the  King 
county  mortgage.  We  would  then  have  a 
situation  not  unlike  that  occurring  In  Hanna 
V.  KasBon,  28  Wash,  668,  67  Paa  271,  where 
it  was  held  that  the  fact  that  a  personal 
Judgment  on  notes  secured  by  a  mortgage 
had  been  rendered  would  not  constitute  such 
Judgment  re%  judlcate  in  a  subsequent  action 
for  the  foredosore  of  the  mortgage  lien,  for 
the  purpose  of  recovering  that  portion  of  the 
debt  which  remafaied  ui^ld  under  such  a 
personal  Judgment 

We  are  constrained  to  hold  that  the  Judg- 
ment of  Qie  trial  court  moat  be  wrenoi. 
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and  tiw  came  rananded  tor  furtber  ^oceed- 
IngB  not  inoomistent  with  tba  views  barfltn 
«x[a«s8ed.  It  to  BO  ordered. 

COtOW,  a  and  OOSB,  OHAOWICK, 
and  UOOMT,  JJ^  cooeax. 


STATE  T.  COOLIDOB. 

(Supreme  Court  of  WashlDcton.    Feb.  8, 
1918.) 

1.  CaxMiKAj.  Law  <|  1026*)— IUoht  «r  Ap- 

PSAIt-WAIVBB. 

The  giving  of  a  bond  conditioned  tor  the 
performance  of  an  order  reaoiring  accused  to 
pay  a  certain  amount  for  ma  chud'a  lapport 
was  not  a  wairer  of  bis  right  to  appeal  from 
«ach  order. 

[Ed.  Note.— For  other  caaea,  aee  Criminal 
Law,  Cent  Dig.  U  2610-2618;  Dee.  Dig.  f 
1026.*} 

2.  GaiiaiTAL  La.w  (|  1097*)^nx  or  Bz- 
,  GBPTIONS— Statekbitt  ot  Faotb  <>UMno«B 

Fbbsknted. 

A  proper  biU  of  exceptiona,  without  a 
Btatement  of  facts,  ia  sufficient  to  authorize 
A  review  of  whether  accused,  a  divorced  hus- 
band, could  be  convicted  for  nousupport  of  bis 
minor  child  awarded  to  the  mother,  with  di- 
rections  in  the  decree  to  compel  the  husband 
to  contribute  to  its  support; 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2862,  2864,  2926,  2934. 
2938,  2939,  2941,  2942,  2947;  Dec.  Dig.  1 
1097.*] 

3.  Paeent  and  Child  (i  17*)— Nonboppoet 
or  OoiLDKBH  —  Cbiunal  Iubiutt  —  Di- 

VOBCB. 

Where,  though  the  custody  of  a  minor 
child  was  awarded  to  the  mother  upon  granting 
A  divorce,  no  order  for  its  support  was  made, 
it  would  be  unjust  to  charge  the  father  crim- 
inally under  Rem.  Se  BaL  Code,  |  2444,  fdr  Ua 
failure  to  support  the  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  IS  176-18irDec  Dig.  S  17.*] 

4.  DzvoBCK  (I  811*)— ENTonomainr  of  Ob- 

DKBS— JuBISDICTIOff . 

It  is  the  policy  of  the  law  to  intrust  the 
•enforcement  of  orders  requiring  support  of 
minor  children  after  divorce  to  the  courts 
ipranting  the  divorce  so  that  at  a  rule,  auch 
ordera  should  not  be  enforced  in  criminal  pro- 
«eedings. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  790,  805;  Dec  Dig.  |  311.*] 

5.  Pabent  and  Child  (|  17*)— Sufpobt  or 
Chzldbbn  —  Obiiunai.  Pbocebdimob  —  Dl- 

TOBCB. 

Where  a  divorced  husband  was  ordered 
bj  the  court  granting  the  divorce,  to  par  a 
eertain  sum  for  the  support  of  his  minor  child 
awarded  to  the  wife,  be  could  not  be  prosecuted 
for  the  child's  nonsupport  under  Bern.  &  Bat 
Code,  I  2444,  punishing  every  person  who  will- 
folly  neglects  to  provide  for  the  support  of  his 
children  under  16  years  of  age. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  »  176-181;  Dec  Dig.  S  17.*] 

6.  Statutes  (S  241*)— Conbteuction- Pbnal 

SlATOTBB. 

Penal  atatutes  should  be  strictly  construed, 
M  that  no  dtiien  ahall  be  deprived  of  his  lib- 
erty under  atatutes  which  are  malum  prohib- 
itum. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  822,  823;  Dec  Dig.  |  241.*] 


I>epartm«it  1,  Appeal  ttom  Snp^or 
Oonrt,  Caitiialis  County ;  Mason  Irwin,  Jadg& 

Loren  Z.  Ooolldge  was  convicted  of  will- 
fully neglecting  to  rapport  bis  minor  dilld, 
and  appealB.  Reversed  and  remanded,  with 
dlrecttona  to  oiter  Judgment  for  aocoaed. 

O.  U.  Ntiaon,  of  Montesano,  for  anwl* 
lant  W.  n  Oampb^,  of  Hoqulam,  and  A. 
Emerson  Crosa,  of  Aberdeen,  for  re^ndcut 

PESt  CURIAM.  Defendant  was  charged 
In  the  court  below  with  willfully  neglectiiig 
and  refnslDg  to  provide  for  the  support  and 
maintenance  of  his  minor  dilld,  lone  Ooo- 
lidga;  she  b^g  in  necessitous  idrcumstano- 
eB.  The  diarge  was  under  section  2444,  Rem. 
&  BaL  Code.  Defendant  vras  tried  by  a  Jnrr 
and  convicted.  No  judgment  se«nB  to  have 
be^  entered;  but  the  court  made  an  ordor, 
fixing  an  amount  to  be  paid  each  week,  and 
staying  proceedings  pending  the  performance 
of  a  bond  condltioDed  as  follows:  "Now, 
therefore.  It  is  hereby  ordered  and  adjudged 
that  said  defendant,  Loren  S5.  CooUdge,  do 
forthwith  alter  Into  a  recognteance  In  the 
sum  of  9000.  without  surety,  conditioned 
that  the  uid  defmdant,  Loren  Coolidge,  will 
faithfully  pay  weekljr  the  sum  of  I2JS0;  ochd- 
mendng  with  tlie  coming  week,  payable  not 
later  than  Saturday  of  each  we^  to  BUuu^e 
Coolidge  for  the  benefit  of  said  dilld,  said 
payments  to  be  made  In  said  sum  for  the 
benefit  of  said  child,  untU  the  farther  order 
of  the  court;  and  It  1b  further  ord^ed  bj 
the  court  that  so  long  as  the  said  defuidant, 
Loren  Coolidge,  diall  fhithfully  comply  with 
the  conditions  of  sndi  recognisance  condi- 
tioned as  herein  provided,  an  proeeedinga 
her^  dull  be  stajned  nntll  tiie  farther  order 
of  this  coart;  but  if  said  defendant,  l4>ren 
Z.  Coolidge^  shall  fall  to  comply  with  tiie 
C(mditionB  of  sndi  recognizance  or  riiall  tall 
to  comply  with  any  order  for  his  aivearanoe 
Id  said  court  such  reoognlamce  shall  be  for- 
feited, and  said  proceedings  In  said  caoae 
shall  be  rerired  and  oontlnned,  as  If  no  stay 
had  been  had  in  said  cavBa."  A  motion  tor 
new  trial  and  a  motion  for  jndgment  not- 
withstanding (he  verdict  wen  ovmnled  and 
severally  excepted  to. 

[1]  Ihe  baud  was  given*  and  the  state  has 
interposed  a  motion  to  dlarnlss,  npon  the 
ground  that  the  judgment  has  been  perform- 
ed, and  that  the  giving  of  the  bond  opetatea 
as  a  cessation  of  the  controvenor,  and  as  a 
waiver  of  itefoi^nt's  tight  to  appeaL  TbB 
motion  wiU  be  overruled.  It  may  be  that  a 
case  ndi^t  arise  irtme  the  giving  ct  a  bond, 
conditioned  for  the  pofonnanoe  ot  a  iodc- 
m^t,  would  operate  as  a  waiver  of  tlw  rii^t 
to  appeal;  but  it  cannot  be  bo  held  In  this 
case.  The  verdict  still  stands,  and  defend- 
ant is  entitled  to  urge  sOdi  legal  defense  as 
he  may  have  thereto. 

[I]  It  is  also  inristed  that  ^  oonrt  can- 
not consider  the  errora  assigned,  aa  there 
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Is  DO  Statement  ot  text,  "only  a  bill  of  ez- 
cepttons."  The  bill  is  BufBdent  to  ralae  tiie 
question  praeented* 

On  NoTonber  2(\  1011,  a  decree  of  dlTorce 
1TOB  catered  In  the  saperior  court  for  Glte- 
halis  county,  diaBolvlng  the  bonds  of  matri- 
mony theretofore  exlstlns  between  defend- 
ant and  Blanche  Goolldge.  The  custody  <^ 
their  ndnor  child  was  awarded  to  the  moth- 
er, and  defendant  was  directed  and  required 
to  pay  to  his  former  spouse  the  snm  of  $20 
per  month  for  the  support  and  maintenance 
of  the  <MiA.  13iat  he  did  not  perform  the 
obligation  put  upon  him  is  evidenced  by  this 
proceeding  and  the  verdict  of  the  Jury. 

[3]  It  is  the  contention  of  the  defendant 
that,  the  child  being  awarded  to  Qie  mother, 
and  be  bdug  subject  to  ttie  fivther  orders 
of  the  court  in  the  dlTorce  proceeding,  no 
criminal  charge  will  lie  against  him;  that 
the  statute  (section  244A,  Rem.  ft  BaL  Code) 
was  enacted  to  Kiforce  the  performance  of  a 
common-law  duty,  and  that,  where  the  dvU 
dde  of  the  court  bad  assumed  Jurisdiction 
and  fixed  the  duty  of  a  delinquent  parent  by 
a  (^rge  in  money,  no  common-law  duty  re- 
mains; Oiat  his  whole  duty  is  merged  iu 
the  decree  of  the  court,  with  sudt  modi- 
fications as  may  thereafter  be  made  to  meet 
new  conditions.  It  Is  not  dooied  that  the 
court  has  ample  power  to  enforce  ita  de- 
crees ;  but  it  Is  as  eameaUy  urged  that,  irot- 
withstandlng  the  decree,  an  independent  crim- 
inal proceeding  can  be  maintained.  An  ar- 
gnment  spedous  hat  not  sound  is  made  to 
sustain  tiiese  contentions.  It  Is  unneces- 
sary to  follow  It  It  is  met  by  the  fact  that 
the  state  Introduced  the  divorce  decree  as  the 
ba^s  of  its  charge.  Assuming  that  the  custody 
of  the  child  la  given  to  a  mother,  but  no  or- 
der fbr  support  la  made  (and  we  may  so  as- 
sume, for  the  rule  must  be  general),  it  would 
be  manifestly  unjust  to  charge  a  father  xm- 
der  the  criminal  statute,  when  he  might  have 
no  means  of  knowing  of  the  necessities  of 
bis  children,  or  be  unable  to  provide  for 
than.  The  fallacy  of  the  state's  argument 
la  further  shown  by  tbe  order  made  by  the 
court  The  trial  Judge  evldentiy  treated  this 
case  as  a  proceeding  in  aid  of  the  divorce 
decree,  for  be  has  made  an  order  wlii<^ 
in  effect  modifiai  that  decree,  but  without 
reference  thereto.  This,  It  would  seem,  he 
should  not  do,  for  defendant  is  now  subject 
to  two  orders  of  the  same  court;  one  call- 
ing for  the  payment  of  a  certain  sum,  and 
the  other  calling  for  A  different  sum.  He 
Is  subject  to  a  citation  for  contempt  on  the 
dvll  side,  and  to  a  Judgment  on  the  vwdlct 
and  sentence  on  the  criminal  aide. 

[4]  Surely  it  was  never  Intended  that  the 
criminal  statute  should  be  put  to  such  un- 
fair  uses,  for  the  court,  rendering  the  di- 
vorce decree,  has  ample  power,  under  the 
statute,  to  enforce  Its  ordera;  and,  if  not 
dlrectiy  declared,  the  policy  of  the  law  to 
keep  the  solution  of  such  matters  In  the 


court  having  Jurisdictton  ot  all  parties  to 
the  divorce  proceeding  is  recognized,  if  not 
directly  declared,  in  many  deddons  of  this 
court  In  HactOT  t.  Hector,  Bl  Wash.  484, 
09  Pac.  Vt,  we  said:  '^e  practice  of  liti- 
gating questltms  of  this  kind  by  irtecraneal 
cannot  be  too  stnmgly  ctmdemned.  Here  the 
parties  settled  thdr  suroperty  rights  and,  in 
all  probaUlity.  the  issues  in  the  divorce  ac- 
tion, ai^  a  deoee  was  entwed  making  no 
provldon  whatever  for  the  support  or  maln- 
tenance  of  tiie  minor  dilld.  Almost  imme- 
diately the  wife  begins  to  assert  claims 
against  the  husband,  which  should  have  been 
determined  and  adjusted  in  the  divorce  ac- 
tion. Such  a  practice  is  ndther  in  the  In- 
terest of  the  parties  nor  in  the  interest  of 
society  at  large."  Finally,  counsel  insist 
that  the  duty  of  the  husband  Is  not  changed 
by  the  divorce,  but  that  Us  obligation  re- 
mains the  same  as  before  dttng  Hector  v. 
Hector,  51  Wash.  484.  S9  Pac;  18;  Gibson 
V.  Gibson,  18  Wash.  489,  61  Pac  1041,  40 
Lk  R.  A.  687;  Dltmar  v.  Ditmar,  27  Wash. 
IS,  67  Pac  353,  91  Am.  St  R«>.  817. 

[8]  These  authorities  hold  that,  after  s^ 
aration  or  divorce,  the  common-law  obliga- 
tion of  the  husband  is  not  absolved,  and  the 
divorced  wife  can  sue  tax  contribution.  But 
they  do  not  hold,  and  we  find  no  cases  ttiat 
do  bold  that  when  the  duty  of  the  fathor 
has  been  measured  In  money  by  a  court  of 
competent  Jurisdiction,  with  power  to  en- 
force its  decrees,  an  Ind^ioidait  action  can 
be  maintained  against  Um,  or  that  appel* 
lant  may  be  coerced  by  a  criminal  proceed- 
ing. The  remedy  lies  in  the  court  of  first 
Jurisdiction,  to  which  defendant  is  answer- 
able, for  by  its  order  he  has  become  prima- 
rily liable  to  the  court  rather  tiian  to  his 
former  spouse. 

[f]  Penal  statutes  are  to  be  strictiy  con- 
strued, to  the  end  that  no  dtism  shall  be 
deprived  of  his  liberty  under  statutes  that 
are  malum  prohlbitom  only.  The  act  de- 
dares  tliat  "every  person  who  shall  willfully 
and  without  lawful  excuse  desert  or  wfll- 
tuUy  neglect  or  refuse  to  provide  for  the 
support  and  maintenance  of  his  wife  or  child 
under  the  age  of  dxteot  years,"  eta,  shall 
be  punished.  It  thai  provides  a  procedure 
and  punishment,  indicating  that  the  Legis- 
lature had  in  mind  only  those  cases  where 
a  husband  deserts  or  refuses  to  provide  for 
his  wife  or  a  child  then  in  his  custody  and 
under  his  control ;  that  it  was  not  the  inten- 
tion of  the  Legislature  to  cover,  by  this  law, 
any  case  where  tbe  custody  and  control  of 
the  child  had  be«i  tak^  away  from  the 
I>arent  by  the  due  processes  of  the  law,  or 
where  the  obligation  of  the  husband  to  the 
wife  or  child  bad  been  defined  and  fixed  with 
penalty  by  a  court  of  competent  Jurisdiction. 

The  Judgment  Is  reversed,  and  the  case 
remanded,  with  Instructions  to  enter  a  Judg- 
ment In  favor  of  the  defendant  notwithatand- 
Ing  the  verdict 
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ZOLAWENSKI  «t  ax.  t.  GITX  OF  ABEIU 

DEEN. 

(Sttpranu  Court  of  WasblngtOB.    Feb.  10^ 
1913.) 

1.  BbIDOBB  (I  37*)— INJUBUB  FBOH  DMMW  - 

Duty  to  Ubpaib. 

It  ia  the  duty  of  a  city  to  keep  a  bridge 
therein  in  a  reasooably  safe  condition  for  pub- 
lic use ;  and  it  ia  liable  for  injuries  reiultins 
from  it  being  permitted  to  become  dangerous, 
when,  in  the  exercise  of  reasonable  care,  it 
ought  to  have  known  of  its  defective  condition. 

[Ed.  Note.— For  other  caaes,  see  Bridges, 
Gent  Dig.  H  96,  lOS-lOtS,  lOB;  Dee.  Dig.  ( 
87.*] 

2.  Husband  and  Win  (I  209*)— Injuxixb  to 
Wira  -~  AonoN  BT  HtrBBAND  —  LosB  or 
Services. 

The  loss  of  the  wife's  serrlcea  ts  a  pnqper 
element  of  damages  in  an  action  by  a  hoe  band 
for  personal  injuries  to  her. 

[Ed.  Note.— For  other  cases,  see  Hnsliand  and 
Wife»  Cent  Dig.  »  766-772;  Dec.  Dig.  |  209.*] 

8.  TBIAL  (I  266*)  — INBTBUCTIONS  — BXQQKBI 

rOB  MOBE  SPEomo  Chabob. 

In  an  action  tf  a  hnsband  and  wife  for 
personal  injuries  to  the  wife  from  a  defectlv* 
bridge,  tlie  court  instracted  that  in  estimating 
plaintifE's  damages  the  jury  should,  so  far  as 
shown  by  the  evidence,  cuisider  the  i^sical 
pain  and  mental  suffering  of  plaintiff's  wife  and 
any  temporary  and  permanent  injury  suffered, 
and  shomd  also  consider  wliat  loss  the  husband 
sustained  by  reason  of  his  wife's  inability  to 
perform  her  duties  as  a  wife,  so  far  as  the  evi- 
dence  showed  such  loss.  Held,  that  the  in- 
struction  was  correct,  so  far  as  It  went,  and 
defendant  could  not  object  thereto,  in  absence 
of  a  request  for  a  more  specific  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  628-641 ;  Dec  Dig.  |  256.*] 

4.  DaMAQES  ({  38*)  —  AOQBATATION  OT  III- 
JUET. 

If  tbe  jury  was  of  the  opinion  that  the 
person  injured  was,  at  the  time  of  the  injury, 
infirm,  and  such  infirmity  was  aggravated  by 
such  injury,  they  should  estimate  from  the  evi- 
dence the  amonnt  to  be  allowed  for  such  aggra- 
vation. 

[Ed.  Note.— For  other  essw,  we  DamageSk 

Cent.  Dig.  I  42 ;  Dec.  Dig.  1  33.*] 

6.  Tbiai.  (i  203*)— InaTBUonoNB. 

The  court  may  frame  its  instructions,  npon 
its  own  motion  or  at  counsel's  suggestion,  to 
cover  the  Issues  as  actoally  made  at  trial. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  II  477-479;  Dee.  Dig.  f  208.*] 

&  Tbial  (I  200*)— IireTBuonONS— BiQonrra. 

Bequested  instmctiona  were  properly  re- 
fused, where,  so  far  as  correct,  they  were  en- 
bodied  in  tbe  instructions  given  by  the  court 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  651-659 ;  Dec.  Dig.  f  260.*] 

7.  Tbzal  (I  255*)  —  Bbqubst  fob  Instbuc- 

TXONft— NBOBSSnT. 

Appellant  should  request  instrnctions  adapt- 
ed to  ms  view  of  the  case,  if  be  conceives  a 

Snestion  to  be  raised  by  the  evidence,  and,  not 
oing  so.  cannot  complain  of  error  because  that 
phase  of  tbe  case  is  not  adequately  presented. 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
V  II  627-041 ;  Dee.  Dig.  i  265.*] 

Department  1.  Appeal  from  Superior 
Court,  Gheballs  County ;  Ben  Sheeks,  Judge. 

Action  by  Thomas  Zolawenskl  and  wife 
against  tbe  01^  of  Aberdeen.   From  a  Jtidg- 


ment  for  plalnfcUfs,  d^mdut  appeals.  Af- 
firmed. 

A.  n.  Orahaxn,  of  Aberdeen,  ftw  appellant 
Frank  Beam,  of  Aberdeen,  for  respondents. 

GOSEl,  J.  Tbls  Ja  an  actttm  to  recover  tar 
personal  Injuries  sustained  by  the  plaintiff 
wife.  The  gravamen  of  die  diari»  is,  tiiat 
a  otttain  bridge  in  0ie  defendant  dtf  finmed 
a  part  ol  «  public  street;  tbat  tt  was  need 
by  pedeetrlans ;  that  tiure  was  a  bole  In  the 
bridge^  which  bad  existed  for  a  period  of 
five  or  six  months  before  the  date  <tf  tlie 
alleged  Injury ;  that  tbe  plaintlfl  wife  step- 
ped into  llie  bole^  fdl,  and  "tbat  she  was 
thereby  bruised  about  the  laga  and  body,  and 
that  the  akin  was  peeled  and  scraped  from 
her  leg;  and  that  by  bdng  thrown  to  the 
floor  of  said  bridge  prolapsus  vteii  was  caus- 
ed and  breast  about— that  ls»  hex  genital 
and  urinary  organs  were  displaced  and  dis- 
lodged." Tbe  answer  Joined  Issue  up<m  ttie 
alleged  defect  In  the  bridge  and  the  injury, 
and  alleged  afflrmatlvely  that,  If  the  plaintiff 
wlfb  received  tbe  injury,  it  was  caused  by 
her  own  n^Ugence;  and  that  If  the  defect 
In  the  bridge  existed,  "which  defoidant  de- 
nies," she  knew  <xt  its  existence  and  assum- 
ed the  risk.  There  was  a  verdict  and  Judg- 
ment for  tbe  plaintiffis  for  $500:  Tbe  city 
prosecutes  the  appeal. 

[1]  The  court  btstmcted  tbat  It  was  the 
duty  of  the  city  to  keep  tbe  toldge  in  a  rea- 
sonably safe  condition  for  the  travdlng  pub- 
lic; that  if  it  permitted  it  to  become  unsafe 
or  dangerous,  with  knowledge  of  Its  condi- 
tion, or  when,  in  the  exercise  of  reasonable 
care  and  diligence,  it  ou^t  to  have  known 
its  conditioD,  and  tbat  by  reason  of  its  un- 
safe condition  the  respondent  wifb,  wiQiont 
neglect  on  her  part,  was  Injured  as  alleged 
in  the  complaint,  the  respondents  were  en- 
titled to  recover  reasonable  compensation  tor 
the  Injury.  Error  Is  assigned  to  this  instruc- 
tion. The  inatmctlon  correctly  states  the 
law.  Sutton  v.  Snohomish,  11  Wash.  24,  89 
Pac.  273,  48  Am.  St  B^.  847;  Lorence  v. 
Ellensburgh,  13  Wash.  841.  43  Pac  20,  52 
Am.  St.  Bep.  42;  Short  v.  S^kane,  41  Wadt 
257.  83  Pac  183. 

[2,  9]  The  court  lutrocted:  "In  estlmatlDg 
the  damage  to  plaintiffs,  If  you  find  for  them, 
yon  should,  in  so  far  as  Is  shown  by  the  evi- 
dence, take  Into  conslderatlou  the  physical 
pain  and  mental  suffering  of  the  plaintiff  Mag- 
dalena  Zolawenskl,  the  temporary  and  perma- 
nent injuries,  If  any,  suffered  by  her;  [and  if 
yon  find  plaintiffs  are  husband  and  wife  you 
will  also  take  Into  consideration  what  loss 
the  husband  has  or  will  sustain  by  reason  of 
the  inability  of  the  wife  to  perform  the  du- 
ties of  a  wife.  In  so  fkr  as  the  evidence  shows 
BUdi  loss]."  Error  is  assigned  to  that  por- 
tion of  the  instruction  In  brackets.  The  loss 
of  the  wife's  services  is  a  proper  ^onrat  of 
damages.    Hawkins  v.  Front  Street  Gable 
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Ry.  Co.,  8  Waah.  092,  28  Fftc.  1021,  16  Ll  R. 
A.  808,  28  Am.  St  Bep.  72.  If  the  appellant 
desired  a  mm  specific  Inatroctlon  on  the 
question  of  tba  loss  of  the  wlf6'B  servlees,  it 
Bhonld  haTe  rcqneBted  It;  and,  lutrlnK  failed 
to  do  BOt  It  Is  not  in  a  position  to  assign  er- 
ror. Brown  t.  Porter,  7  Wash.  827,  34  Pac 
1105;  Dow  T.  Dempeey.  21  Wash.  86.  67  Pac. 
355. 

[4, 1]  The  conrt  inatmcted  that,  If  the  ju< 
ry  should  find  that  the  respondents  were  en- 
titled to  recover  by  reason  of  the  negligence 
of  the  appellant,  and  should  be  of  the  "opin- 
ion" that  the  wife  "was,  at  the  time  of  the 
Injury,  Infirm  in  body,  and  that  such  infirm- 
ity was  aggrarated  by  the  Injury,"  they 
should  "estimate"  from  the  evidence  the 
amount  that  should  be  allowed  "for  such  ag- 
graTfttion."  The  instruction  is  a  correct 
statement  of  the  law.  Jordan  t.  Seattle,  30 
Wash.  298,  70  Pac.  743;  Short  t.  Spokane, 
supra.  The  criticism  Is  ttiat  the  respondents 
contended  that  the  wife  was  sound  in  body 
prior  to  the  injury,  and  that  they  were  not 
entitled  to  an  instructlou  based  upon  the 
theory  that  an  infirmity  may  have  antedated 
the  injury.  The  rule,  however,  Is  that  the 
court  may  frame  its  instructions,  upon  Its 
own  motion  or  at  the  suggestion  of  counsel, 
to  cover  the  Issues  as  they  are  actually  made 
upon  the  trial  of  the  case. 

[6]  There  was  no  error  In  denying  the  ap- 
pellant's requested  InstructloDa.  In  so  far 
as  they  correctly  stated  the  law,  they  were, 
in  substance,  embodied  in  the  instmctlous 
glv^  by  the  conrt 

[7]  Error  Is  assigned  In  the  failure  of  the 
court  of  Its  own  motion,  to  Instruct  on  con- 
tributory negligence  and  assumed  risk.  This 
was  not  error  for  two  reasons:  (1)  Although 
pleaded,  there  was  no  evidence  to  support 
either  afflrmatlTe  defense.  Tbe  appellant's 
contention  was  that  there  was  no  hole  in  the 
bridge  into  which  the  respondent  could  have 
stepped.  (2)  If  the  appellant  conceived  that 
there  was  such  evidence,  it  should  have  re- 
quested instructions  adapted  to  its  view  of 
the  case.  Failing  to  do  so.  It  cannot  make  a 
claim  of  error.  Wilson  y.  Waldron,  12  Wash. 
149,  40  Pac.  740;  Tacoma  v.  Wetherby,  57 
Wash.  295,  106  Pac.  903. 

The  last  point  pressed  is  that  the  erldence 
Is  Insufficient  to  support  the  verdict  It  suf- 
fices to  say  that  the  evidence  tends  to  show 
tliat  the  respondent  wife  was  apparently  In 
sound  health  before  she  met  the  injury;  that 
die  was  doing  the  ordinary  work  of  a  house- 
wife and,  in  addition,  milking  two  cows  and 
caring  for  some  swine;  and  that  after  the 
injury  she  was  completely  incapacitated  for 
doing  her  ordinary  household  work.  The  phy- 
sicians testified  that  at  the  time  of  the  trial 
she  had  a  "complete  prolapsns  of  the  utems." 
It  la  true  that  they  said  that  they  found  an 
ulcerated  condition  "at  the  neck  of  the  cer- 
vix" that  antedated  the  Injury,  but  some  of 


them  said  that  the  prolapsus  may  baTe  been 
produced  or  aggravated  by  a  fiill. 

It  is  insisted  that  the  case  is  a  counter- 
part of  Hoyt  V.  Ittdependoit  Asphalt  Pav- 
ing Co.,  52  Wash.  672,  101  Pac.  867.  In  that 
case  0ie  late  Ghl^  Justice  Dnnbar  pelted 
out  that  Qte  family  phy^dan  testified  that 
the  condition  which  was  the  subject  of  in- 
qul^  "could  not  have  been  caused"  the 
fait  The  jury  resdlTed  tfte  controverted 
facta  against  the  appellant  upon  substantial 
evidence,  and  Its  conelusioD  Is  controlling. 

The  Judgment  la  affirmed. 

CROW,  C.  J.,  and  CHADWICK,  UOUNT. 
and  PARKER,  33.,  coneor. 


EIiANinS  Y.  ROTHSGRIIiD  st  al. 

(Supreme  Court  of  Washington.    Feb.  18, 
1918.) 

BiASTKB  AND    SlBVANT   ({  288*)— INJUBIBS— 

JuBT  QnasnoN— Assuian  Risk. 

Evidence  in  a  loogshoreman's  action  for 
injuries  by  a  coDveyor  chute  optetting  and  strik- 
ing him  In  the  face  becaose  the  partfcnlar  chute 
had  narrow  otds,  contrary  to  that  usually  used, 
held  to  make  it  a  jury  question  whether  the 
danger  from  ludi  cause  was  so  obvious  as  to 
make  plaintiff  assume  the  risk  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semuit  Cent  Dig.  H  1068-1088;  Dec.  Dig. 
I  288.*I 

Department  2.  Appeal  from  Superior 
Court  Pierce  County ;  MUes  Clifford, 
Judge.  * 

Action  by  Paul  Elanlus  against  Henry 
Rothschild  and  others.  From  a  judgment 
for  plaintiff,  defendanta  appeaL  Affirmed. 

Trumbull  ft  Trumbull,  of  Seattle,  for  ap- 
pellants. Johnston  ft  McMenamln,  of  Taco- 
ma, for  re^ndent 

MORRIS,  J.  Respondent  was  Injured 
while  acting  as  one  of  a  gang  of  long^re- 
men  engaged  In  loadteg  a  steamsb^  with 
fionr.  He  recovered  judgmoit  and  upon  this 
ai^>eal  we  are  asked  to  bold  that  the  judgment 
should  be  reversed  beeanse  respondent  should 
be  held  In  Uw  to  have  assumed  the  risk  of 
his  injury. 

The  material  fttcts  are  these:  Upon  the 
de<^  of  the  steamer,  and  opposite  the  hatch- 
way through  which  the  flour  passed  to  the 
lower  decks,  was  a  consignmmt  of  lumber 
so  placed  that  it  prevented  the  use  of  the 
conveyor  chute  ordinarily  used  on  account  of 
the  distance  between  the  end  of  the  conveyor 
and  the  lumber  pile  being  too  short  These 
conveyor  chutes  are  provided  with  wide  ends, 
extoiding  beyond  the  framework  of  the  con- 
veyor, and  gradually  narrowing  to  the  width 
of  the  chute,  the  purpose  of  tbeee  wide  ends 
being  to  avoid  the  danger  of  contact  with 
the  endless  belt  and  cleats  running  on  the 
conv^or.  Finding  that  because  of  the  sit- 
uation of  the  lumber,  the  ordinary  conveyor 
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chTite  could  not  be  used,  respondent  was  di- 
rected by  the  foreman  to  substitute  a  conTey- 
or  chute  not  provided  with  widened  ends, 
and  to  saw  off  one  end  of  it  so  as  to  fit  the 
required  distance  between  the  conr^or  and 
the  hatchway.  One  end  of  this  sabstltuted 
db>ute  was  then  laslied  to  the  conveyor  with 
ropes  so  that  It  fating  a  few  Inches  below  the 
conveyor,  and  the  other  end  brought  to  the 
chute  leading  to  the  lower  de*^,  without 
fastening  the  two  chutes  together  or  connect- 
ing them  In  any  way  so  as  to  prevent  the 
sabstltuted  chute  from  moving  vfhea  in  nse. 
Rrapondent  stationed  himself  on  one  side 
of  this  substituted  chute  to  assist  the  flour 
sacks  in  passing  through  it  to  the  hatxrhway. 
It  was  quite  darlE,  so  that  respondent  could 
not  ottserve  any  gradual  movement  of  the 
substituted  diute  In  slowing,  working  back 
until  in  about  46  mlnutea  after  it^  use  the 
end  lasbed  to  the  conveyor  came  In  contact 
with  the  cleats  on  the  conveyor  belt,  which 
would  ^ve  beea  Impossible  had  it  bem  pro- 
vided witii  the  wide  ends  of  the  regular 
chute  ordinarily  used.  When  the  chute  came 
in  contact  with  the  cleats,  it  upset,  strikhig 
revondent  in  the  tac^  and  causing  the  In- 
jury complained  ol  It  is  ccmtraided  that  the 
danger  was  an  obvious  one,  that  respondent 
was  Boffidently  experienced  to  understand 
It;  and  that,  because  he  assisted  In  preparing 
the  substituted  <iaita  tat  use,  he, cannot  re- 
cover. 

We  cannot  comprehend  how  we  can  say 
that  under  all  these  circnmatancee  the  ques- 
tions here  submitted  were  not  of  fact  for  the 
Jury  rather  than  of  law  for  the  court  The 
danger  was  not  so  open  and  apparent  that 
respond^  must  be  said  in  law  to  have  as- 
sumed It.  There  was  nothing  to  indicate  the 
faultr  construction  of  this  sutetltuted  <dinte, 
or  to  apivrlse  rewondoit  that,  because  of  the 
failure  to  fasten  it  at  the  lower  ead,  it 
would  gradually  work  back  towards  the  con- 
veyor and  eventually  come  In  contact  there- 
with. It  may  be  that  this  movement  was  due 
to  the  operation  of  a  natural  law,  as  contend- 
ed by  appellants,  but  It  does  not  appear  to 
us,  If  this  be  accepted  as  true,  that  it  was 
so  plain  and  obvious  as  to  be  within  the 
knowledge  of  the  ordinary  longshoreman.  If 
It  was,  then,  why  was  It  not  within  the 
knowledge  of  the  foreman,  and  means  taken 
to  overcome  It?  The  foreman  did  not  appre- 
ciate any  such  danger,  for  he  says  he  did  not 
"think  it  was  possible  to  push  the  chute  the 
other  way  because  the  sacks  go  this  way 
liiidlcating].  The  elevation  was  enough  to 
shove  the  chute  down."  Upon  the  whole  case 
we  can  find  nothing  Indicating  to  us  that  It 
is  our  duty  to  overturn  the  verdict  by  hold- 
ing the  danger  was  so  open  and  apparent 
tliat  the  rule  of  assumption  of  risk  must  ap- 
ply. There  Is  no  necessity  of  entering  upon 
any  discussion  of  this  rule  or  the  circum- 
stances under  which  the  application  is  made 


by  the  courts.  Tbe  facts  In  the  case  do  not 
require  It 
The  Judgment  Is  affirmed^ 

GROW,  a  J.,  and  KLLIS,  MAIN,  and 
FULLBBTON,  JJ.,  concur. 


ITAMBBOSIO  T.  NABDONB  et  sL 

(Supreme  Oonrt  ot  Washington.    Feb.  19; 
1»13.) 

Landlobd  Ann  Tekast  ({  76*>— SuBLcrnira 
—Bights  and  Liabilities  ot  Sublxsbbb. 

Where,  in  an  action  by  a  lessee  on  a  note 
given  by  a  sublessee  in  payment  for  the  lease 
which  contained  ft  covenant  against  subletting, 
tbe  lessor  when  on  the  stand  did  not  repudiate 
the  act  of  his  agent  in  accepting  rent  from  the 
Eublessee,  and  stated  that  ne  was  willing  for 
the  court  to  decide  whether  the  lessee  or  sub- 
lessee was  his  tenant,  be  was  estopped  to  deny 
the  sublessee's  right  to  attorn  under  tlie  lease, 
and  hence  the  suUeass  was  not  void  for  want  of 
consideration. 

[EJd.  Note.~ror  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  fi{  225-230;  Dec.  Dig. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertson,  Judges 

Action  by  Cliiaeo  D'Ambroslo  against  Fran- 
cesco  Nardone  and  another.  Judgment  for 
plaintifl^  and  defendants  appeoL-  Affirmed. 

H.  M.  Dalttm,  Jas.  B.  BCetcalfe,  and  J.  Ver- 
non Uetcalfe,  all  of  Seattle,  for  appellants. 
Oscar  O.  Heaton  and  Douglas,  Lane  ft  Dong- 
las,  all  of  Seattle,  for  respondent 

OHADWIOK,  X  Plalntlfl  was  tbe  leasee 
at  a  certain  flvfracte  tract  whlcdi  was  de- 
voted to  truck  farming.  He  bad  a  lease  for 
a  term  of  foar  years.  He  S(dd  bis  *'basbiess 
and  lease"  to  defendants,  who  went  into  pos- 
session and  have  paid  four  half  yearly  rent 
payments,  three  to  plaintiff  and  one  to  the 
original  lessor.  One  of  the  covenants  of  the 
lease  Is  that  the  lessee  will  not  assign  or 
sublet  the  property  witiiout  the  written  con- 
sent of  the  lessor.  Default  being  made  in  the 
payment  of  the  note  given  In  payment  for 
the  business  and  lease,  this  action  was  begun, 
and  defendants  have  answered,  pleading  a 
failure  of  consideration,  in  that,  plaintiff  has 
never  procured  an  assignment  of  the  lease. 
The  court  found  that  the  original  lessor,  who 
was  a  witness  at  the  trial,  had  ratified  the 
assignment  by  accepting  an  attornment  from 
the  defendants.  The  testimony  Is  ample  to 
Justify  this  conclusion.  There  Is  some  sug- 
gestion that  the  rent  paid  the  original  lessor 
was  paid  to  his  son  who  acted  as  his  agent; 
and  that  his  act  has  not  been  ratified.  The 
lessor  did  not  repudiate  the  conduct  of  his 
son  when  he  was  upon  tbe  stand  in  this  case 
as  a  witness.  He  said  that  he  was  willing 
that  the  court  should  decide  as  to  whethM 
the  lessee  or  these  defendants  were  his  ten- 
ants.   This  would  estop  him  to  deny  the 
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rlffbt  of  tbe  d^endauta  to  attorn  under  the 
lease. 

The  Judgment  of  tlie  lower  onirt  Is  af- 
flnned. 

CROW,  a  X,  and  PABKBR,  GOSB.  and 
IfOUMT,  JJ^  ooncnr. 


If  cILWAINB  et  ux  v.  TACOMA  RT.  ft  POW- 
ER CO. 

(SapFUoe  Court  of  Washinston.    Feb.  18, 

1013.) 

1.  Tkial  (I  191*)  — InsntDOTioKB— Assuvp- 
nON  AS  TO  Faoxs. 

Ad  instruction  that  if  plaintiff,  injured 
while  alightioK  from  a  street  car,  waa  led  to  1}e- 
Ueve  tbat  abe  would  not  be  carried  on  the  ear, 
aa  it  waa  on  its  way  to  tbe  barn,  it  waa  her 
doty  to  alight  therefrom,  and  it  waa  the  duty  <rf 
tbe  defendant  to  keep  the  car  standing  atUI 
until  plaintilf  could  alight,  Is  not  erroneous  aa 
assuming  that  tbe  car  was  standing  still  when 
plaintiff  attempted  to  aliKbt.  in  view  of  other 
fnitniedoDs  aa  to  contributory  ne^genee  of 
plaintiff  in  getting  off  a  moving  car. 

[Dd.  Note.— For  other  cases,  see  Trial,  Cent 
]>ig.  H  42fr-431,  485;  Dec  Dig.  1 191.*1 

2.  Teial  (I  295*)— iNaTBDCnoife— CoNSTBUO- 

TION. 

Instructions  must  be  read  aa  a  whole. 
[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
I>ig.  IS  703-717;  Dec  Dig.  f  285,*1 

8.  OaiyazBS  <|  321*)— Injmu  to  Pabsbh- 

OBBB— MiSLBADina  IlfSTBUCnONB. 

An  instruction  that  if  plaintiff,  injared 
while  alighting  from  a  street  car,  was  led  to 
twlieve  that  she  would  not  be  carried  on  the 
car,  because 'it  waa  going  to  the  bam,  it  waa 
her  duty  to  immediately  lOight  therefrom,  is  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1247,  1326-133671343 ;  Dec.  D5g. 
{  321.*1 

4.  Triai.  (I  2»6*>— iNSratrcTrowB  —  Pkrsok- 

AL  iRJUBXn. 

Where  the  conrt  Inatnicted  tiie  Juiy  ao  aa 
to  limit  tbem  in  their  award  to  results  reason- 
ably probable,  and  to  those  established  by  a 
fair  preponderance  of  the  evidence,  another  in- 
atmction  that  the  jury  migbt  include  every  ex- 
pense which  may  haK>cn  in  the  future  by  rea- 
son of  tbe  injuries  received  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  If  705-713,  716.  716.  718 ;  DecDIg.  1 296.*] 

6.  TSIAL  (I  260*)  —  IimtBncTioiTB  Albbadt 

GiTBN. 

Begnested  instructiona  covered  by  those 
given  are  properly  refused.  • 
[Bd.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  II  651-669;  Dec.  DigrT260.*] 

6.  Gabeiebb  (I  238*)— Relation  or  Passen- 

GBB  AND  GABBXEB. 

Where  plaintiff  boarded  a  car,  believing  it 
to  be  one  on  which  her  husband  was  a  con- 
ductor at  a  regular  stopping  place,  with  tbe 
intention  to  pay  her  fare,  she  was  a  passenger 
entitled  to  the  highest  degree  of  care,  though 
tbe  car  waa  in  fact  going  to  the  barn,  and  made 
only  a  safety  stop. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  I  973 ;  Dec.  Dig.  {  23a*] 

D^rtment   2.     Appeal   from  Superior 
OoUTt,  Pierce  Ooanty;  M.  L.  Clifford,  Judge. 
Action  by  Leslie  McUwalne  and  wife 


against  the  Tacoma  Railway  ft  Power  Com- 
pany. -From  a  Judgment  for  plalntiflfft,  de- 
fendant appeals.  Affirmed. 

J.  A.  Shackleford  and  F.  D.  Oakley,  both 
of  Tacoma,  for  appellant  Qomor  Teats, 
Hugo  Metzler,  Leo  Teats,  and  Ralpb  Teats, 
all  of  Tacoma,  for  respondenta. 

UORRIS,  J.  [1,3]  Tbe  errors  here  as- 
signed are  to  Instructions  given  the  jury  In 
a  case  where  the  issue  was  whether  Mrs. 
Mcllwalne  boarded  one  of  appellant's  cars 
as  it  made  a  safety  stop,  and,  when  informed 
by  the  conductor  that  the  car  was  going  to 
the  bam,  started  to  get  off,  and  while  atr 
tempting  to  do  so  tbe  car  was  suddenly  start- 
ed forward,  throwli^  her  to  tbe  ground,  and 
Inflicting  the  Injuries  complained  of;  or,  as 
claimed  by  appellant,  that  she  recklearty  at- 
tempted to  alight  from  the  car  In  an  Improp- 
er manner  while  It  was  In  motion. 

The  first  instruction  complained  of  Is  this : 
"The  conrt  Inatmcts  yon  that  If  you  find 
from  tbe  testimony  that  the  plaintiff  was 
notified  that  the  car  tat  question  was  bound 
for  tbe  bams,  and  If  the  plaintiff  was  led 
to  believe  that  passengers  would  not  be  car- 
ried upon  the  car  at  that  particular  time, 
then  it  waa  her  doty  to  alight  therefMm; 
and  it  was  the  duty  of  the  defendant  com- 
pany, through  Its  motorman  and  conductor, 
to  keep  the  car  standing  still  until  the  plain- 
tiff would  hare  a  reasonable  time  to  alight 
therefrom."  It  Is  contended  thaf;  this  in- 
struction Is  erroneous  for  two  reasons:  (1) 
It  assumes  the  only  material  fact  In  the  case^ 
and  is  therefore  a  comment  with  respect  to 
a  matter  of  fact;  and  (2)  It  is  an  erroneous 
statement  of  the  law  as  applied  to  tbe  facta. 

It  Is  undoubtedly  error  for  a  trial  court, 
in  Its  Instructions  to  the  jury,  to  Infringe 
upon  the  constitutional  mandate  that  "judges 
shall  not  charge  juries  with  respect  to  mat- 
t^  of  fact,  nor  comment  thereon."  It  is 
said  this  instruction  comments  upon  the 
only  Issuable  fact  In  the  case,  in  that  it  as- 
sumes, In  saying  it  was  the  duty  of  tbe 
defendant  "to  keep  the  car  standing  still," 
that  the  car  was  standing  still  when  Mrs. 
Mcllwalne  attempted  to  get  off.  We  hardly 
think  the  jury.  In  hearing  this  instruction, 
would  take  this  view  of  it,  or  accept  tbe 
court's  meaning  In  any  other  sense  than  that 
It  was  the  duty  of  the  defendant  to  keep 
the  car  motionless  while  plaintiff  was  in 
the  act  of  alighting.  We  have  ofteai  said. 
In  determining  the  meaning  and  effect  of  In- 
structions, they  must  be  read  bb  a  whole. 
Turning  to  another  Instruction,  we  find  the 
court  saying  to  the  jury:  "If  you  find  from 
the  evidence  in  this  case  that  the  plaintiff 
undertook  to  alight  or  jump  from  said  car 
while  the  same  was  in  motion,  and  before 
it  had  come  to  its  regular  stop,"  she  would  ^ 
be  gull^  of  contributory  negligence  and  could 
not  recorer.   It  Is,  we  think,  plain  that.  In 
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hearing  this  butrnctlon,  tlie  Jury  would  tm- 
deratand  that  they  mljeht  determine  from 
the  evidence  that  plaintiff  did  attempt  to 
alight  from  the  car  while  It  was  in  motion, 
and  that  the  qaeationed  instruction  was  noth- 
ing more  than  an  indication  to  them  of  the 
duty  Imposed  on  defendant  not  to  move  cars 
while  passengers  are  In  the  act  of  alighting. 
The  second  complaint  of  this  Instruction  Is 
that  it  is  erroneous  In  telling  the  Jury  that, 
if  the  plaintiff  was  notified  that  the  car  was 
bound  for  the  bam,  it  waa  her  duty  to  im- 
mediately alight  therefrom.  Counsel  says 
"it  was  plaintiff's  dnty  to  remain  on  the  car 
until  it  was  stopped  for  the  purpose  of  per- 
mrttlng  her  to  alight,"  and  it  was  not  her 
duty  to  immediately  alight  therefrom,  when 
notified  it  was  going  to  the  bam.  We  do  not 
think  the  ordinary  Juror  would  follow  this 
critical  analysis  of  the  language  used,  or 
take  It  to  mean  other  than  that,  when  Mrs. 
McIIwaine  learned  the  car  was  going  to 
the  barn,  she  could  not  remain  thereon  as 
a  passenger,  but  should  get  off,  and  while 
she  was  getting  off  defradant  should  keep 
the  car  standing  stlU. 

[3, 4]  The  second  Instruction  complained  of 
is  one  in  which  the  court,  in  giving  the  Jury 
the  measure  of  damages,  said  to  them  they 
might  include  "further  expenses  whl(di  may 
happen  In  the  future  by  reason  of  the  in- 
juries received."  Standing  alone,  this  would 
be  error ;  but  the  court  gave  the  Jury  three 
instructions  embodying  the  rule  to  guide 
them  in  arriving  at  the  amount  in  case  of 
verdict  for  plaintiff.  In  which  they  are  plain- 
ly told  they  are  not  to  consider  results  which 
may  or  may  not  happen,  nor  allow  anything 
for  future  pain  or  suffering,  unless- satlsfled 
by  a  fair  preponderance  of  the  evidence  that 
future  pain  and  suffering  are  reasonably 
certain  to  result  Again,  they  are  told  that, 
in  asBcsslng  damages,  they  must  confine 
themselves  to  sudbi  pain  and  suffering  already 
endured,  and  such  as  "will  In  reasonable 
probability"  be  endured  as  a  result  of  the 
injuries  received,  as  well  as  for  any  llabil- 
ities  incurred  by  reason  of  doctor,  hospital, 
and  medicine  bills;  all  as  shown  by  the 
evidence  in  the  case,  and  not  otherwise.  We 
think  the  Jury,  from  these  Instructions,  would 
get  the  right  idea  that  In  making  their  award 
they  were  limited  to  results  reasonably  prob- 
able and  to  those  established  by  a  fialr  pre- 
ponderance of  the  evidence. 

[B]  Complaint  Is  next  made  of  the  court's 
refusal  to  give  an  Inatriiction  requested  by 
appellant  The  Instruction  offered,  we  think, 
is  a  correct  statement  of  the  law ;  but  it 
seems  to  ns  the  court  covered  the  point  In 
language  differing  somewhat  from  that  chos- 
en by  counsel  for  sppellant,  but  conveying 
the  same  meaning  to  the  Jury;  and  hence 
we  cannot  say  the  refusal  was  error. 

[I]  Finally,  It  is  contended  Mrs.  Ucll- 
waine  was  not  a  passenger,  and  therefore  It 
was  error  to  hold  the  appellant  to  the  high- 


est degree  of  carei  Mrs.  Uellwalne  boarded 
the  car  believing  it  to  be  one  on  which  her 
husband  was  conductor,  intoidlng  to  pay  her 
tare.  We  think  that  while  on  the  car.  she 
was  a  passenger,  so  far  as  Imposing  a  dnty 
upon  the  appellant;  and  that  this  duty 
continued  until  she  bad  alighted  in  safety. 
The  evidence  Is  susceptible  of  a  finding, 
which.  In  the  light  of  the  verdict,  must  be 
accepted,  that  the  car  stopped  at  a  usual 
stopping  point  and  that  Mrs.  McHwalne,  In 
the  exercise  of  due  care,  got  on  the  plat- 
form for  the  purpose  of  takli^  passagb  This 
would  make  her  a  passoiger,  and,  having  be- 
come such,  she  must  be  so  eonstdered  until 
she  had  alighted  from  the  car  In  aatttj. 
Judgment  affirmed. 

CROW,  BLLIS.  MAIN,  and  FULLERTON, 
JJ.,  concur. 


DONOPRIO  et  ur.  v.  OITT  OF  SEATTLE. 

(Supreme  Court  of  WaahingtoD.    Feb.  1ft, 
1913.) 

1.  Appeal  anu  Ebbob  ^  827*)--Bsvxbw— Dia- 

UIBSAL. 

Do  appeal  from  a  Judgment  dismissing  the 
comi^aint  on  a  demurrer,  all  the  allegaUons  of 
the  complaint  must  be  accepted  as  true. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
EkTor,  Omt  I>ig.  i|_2»1^^17,  SmSTSS, 
4024;  Dee.  DifTl  M7.*] 

2.  ShciKERT  DoiuiH  Q  27S*)  —  QBADina 

STBEBI^NECBSaiTT  OF  PATHSNT  OF  CDH- 
PBNSATIOIT— "DaUAOK  FOB  PUBUO  USE." 

Where  a  city  in  making  an  original  grade 
makes  a  cat  or  nil  of  such  depth  or  beii^t  as 
to  necessitate  the  invasion  of  abutting  property 
for  the  slope,  it  is  a  damaciog.  If  not  a  taking, 
within  Const,  art  1,  {  16,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged  for 

SubUe  use  without  oompeusatioD  having  been 
rst  made  or  paid  into  court  for  the  owner,  and 
the  abutting  owner  is  entitled  to  an  injunction 
to  restrain  the  invasion  until  compensatioa  baa 
been  determined  and  paid. 

[Ed.  Note.— For  other  cases,  see  fikninent  Do- 
main, Cent  Dig.  il  76fr-778;  Dec.  Dig.  |  875.* 
For  other  definitions,  see  Words  and  nirases, 
vol  2;  pp.  1820-1822.3 

Department  2.  Appeal  from  Superior 
Court  King  County ;  King  Dykeman,  Judge. 

Action  by  James  Donofrio  and  wife  against 
the  City  of  Seattle.  From  a  Judgment  dts- 
Ihlsslng  the  complaint  on  dmurrer,  plain- 
tiffs appeal.  Reversed  and  remand^  wltb 
directions  to  overrule  the  demurrer. 

Blake  A  Williams,  of  Seattle,  for  appel- 
lants. James  D.  Bradford  and  William  R 
Allison,  both  of  Seattle  tat  nepoaieat. 

MAIN,  J.  This  as  an  action  for  injunc- 
tive relief.  The  plaintiffs*  complaint  after 
ailing  the  status  of  the  parties,  the  descrip- 
tion of  the  property  Involved,  and  the  own- 
ership thereof,  alleges: 

"(3)  That  said  ci^  under  and  by  virtae  of 
ordinance  No.  26830,  ai^roved  on  the  27th 
day  of  March,  1911,  purported  to  provide 
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for  in  ImproTement  of  sbM  Barriew  arenae 
along  and  bordering  upon  plaintiff's  said 
property  by  grading  and  curbing  tbe  same 
and  hare  entered  Into  a  contract  with  tbe 
defendants  Kalberg  &  Brandon  for  tlie  doing 
of  said  grading  and  curbing. 

"(4)  That,  under  the  plans  provided  by 
said  ordinance  and  made  a  part  of  said  coa- 
tract,  the  d^endants  are  threateolng  to  and 
are  about  to  make  a  fill  along  said  Bayvlew 
avenue  In  front  of  said  property  betweoi 
Tweoty-Slzth  Avenue  South  and  Twenty- 
Eighth  Avenue  South  of  an  average  height 
of  11  feet  That  said  defendants  are  con- 
templating making  Alls  extending  upon  plaln- 
tiffiB'  said  property  for  an  avwage  distance 
from  said  street  of  feet,  and  have  actual- 
ly staked  out  such  fills  upon  plaintiffs'  said 
property.  That  said  defendants  are  threat- 
ening and  about  to  make  fills  extending  over 
and  upon  plaintiffs'  said  property  for  a  dis- 
tance of  IS  feet  or  more  in  width  and  oi 
about  000  feet  In  length. 

"(S)  That  under  the  plans  provided  by  said 
ordinance  and  made  a  part  of  said  contract 
defendants  are  threatmlng  and  are  about  to 
make  a  cut  along  said  Bayvlevr  avenue  be- 
tween Twmty-Blghth  Avenue  South  and 
Thirtieth  Avenue  South  for  an  average  depth 
of  9  feet  Tbat  said  defendants,  tn  order  to 
protect  said  cut  Are  contemplating  taking 
earth  from  plaintiffs'  said  property  to  an 
average  distance  of  said  street  of  16  feet 
and  have  actually  staked  out  the  extent  of 
such  taking  upon  plaintiffs'  said  property, 
and  that  said  defendants  are  threatening  to 
and  are  about  to  take  property  extending 
over  and  upon  plaintiffs'  said  property  for  a 
distance  of  15  feet  or  more  In  width  and 
500  feet  in  length. 

"(6)  That  by  reason  of  said  fill  and  cut 
aud  the  grading  of  said  street  as  aforesaid, 
all  access  to  the  said  premises  from  said 
Bayvlew  avenue  will  be  cut  off,  and  said 
premises  between  Twenty-Sixth  Avenue  South 
and  Twenty-Eighth  Avenue  South  will  be 
placed  an  average  of  11  feet  below  the  now 
level  of  said  street  and  the  slope  that  said 
defendants  are  threatening  to  and  about  to 
actually  place  upon  said  property  will  ex- 
tend over  and  onto  the  same  a  distance  of 
20  feet  and  over,  and  will  materially  damage 
and  destroy  the  use  of  said  property  for  resl- 
Aence  or  any  purpose  for  which  it  Is  adapt- 
ed. That  between  Twenty-Mghth  Avenue 
Sonth  and  Thirtieth  Avenue  South  said 
premises  will  be  placed  an  average  of  9  feet 
above  the  now  level  of  said  street  and.  In 
order  to  maintain  said  grade,  the  property 
of  the  plalntlflh  will  be  taken  for  a  distance 
of  15  feet  and  over,  and  said  property  will 
be  materially  damaged  and  destroyed  ft>r  any 
purpose  for  whldi  it  is  adapted. 

"(7)  That  the  damage  that  will  be  suffer- 
ed by  said  plaintiffs  by  reason  of  said  acts 
of  said  defendants  as  aforesaid  will  amount 
to  at  least  the  sum  of  three  thousand  dollars 
(93,000),  and  said  premises  or  any  part 


th»«of  will  not  be  benefited  In  any  manner 
whatsoever  by  the  filling  In  and  grading  of 

said  street  as  aforesaid. 

"(8)  That  the  grade  to  which  said  street 
is  being  filled  is  an  unreasonable  and  unnec- 
essary one,  and  no  condemnation  proceedings 
of  any  kind  have  been  had  to  ascertain  the 
damages  to  plalntlEb'  said  property  by  rea- 
son of  the  filling  in  of  said  street  and  the 
making  of  slopes  on  plaintiffs'  property,  and 
for  the  taking  away  of  earth  from  plaintiffs' 
said  property,  and  no  compensation  of  any 
kind  has  been  paid  to  these  plaintlfb  on  ac- 
count of  said  damages,  and  these  plaintUb 
have  not  consented  to  said  work. 

"(9)  That  said  plaintiffs  have  protested 
against  the  grading  and  filling  In  of  said 
street  but  notwithstanding  the  same,  said 
defendants  are  threatening  to  and  are  ac- 
tually about  to  fill  In  said  street  and  make 
tbe  cuts  as  aforesaid,  and  make  the  slopes 
upon  said  property  as  herelnb^ore  set  out 
and,  unless  restrained  by  an  order  of  this 
court  said  defendants  will  proceed  to  fill  in 
said  street  and  run  slopes  onto  plaintiffs' 
said  property,  and  take  away  earth  from 
plalntlfEs*  said  property  and  damage  plains 
tiffs'  property  as  aforesaid,  without  first  as- 
certaining and  paying  for  such  damages  as 
required  by  law.  That  these  plaintiffs  have 
no  plain,  speedy,  and  adequate  remedy  at 
law  for  the  Injuries  herein  complained  of. 

"(10)  That  the  def^&ants  have  actually 
dumped  large  quantities  of  earth  on  plain- 
tiffs' property,  and  the  plaintiffs  have  been 
damaged  to  the  amount  of  seven  hundred 
dollars  ($700)  by  the  dumping  of  said  earth 
on  their  property." 

To  this  complaint  tbe  defoidant  Interposed 
a  demurrer,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  demurrer  was 
sustained  by  the  trial  a>urt  The  plaintiffs 
thereupon  elected  to  stand  upon  their  com- 
plaint and  refused  to  plead  further.  Tlie  ac> 
tlon  was  dismissed.  From  the  judgment  of 
dismissal  the  plaintiffs  have  appealed. 

[1,2]  Upon  this  appeal  all  the  allegations 
of  the  complaint  must  be  accepted  as  true; 
The  1^1  qnestion  hare  presented  is:  Does 
the  city  in  the  original  grading  of  a  street 
have  the  right  In  making  a  fill  to  extend  the 
foot  of  the  slope  upon  the  abutting  private 
property,  or  in  making  a  cut  construct  the 
slope  upon  abutting  property,  without  first 
having  acquired  the  right  to  do  so  by  a  con- 
demnation proceeding  or  by  some  other  legal 
means?  This  is  not  a  question  of  liability 
on  the  part  of  the  dty  for  the  reducing  of 
the  natural  surface  of  the  street  in  the 
course  of  its  normal  and  ordinary  Improve- 
ment for  street  purposes  to  a  grade  line  for 
the  first  time  established ;  but  It  Is  a  ques- 
tion whldi  involves  the  right  of  a  munic- 
ipality. In  tbe  original  grading  of  a  street, 
to  make  an  actual  physical  Invasion  of  ad- 
Joinliur  property.  In  tbe  case  of  Ettor  v. 
Tacoma.  67  Wash.  SQ^  108  Fac  478^  107  Pac. 
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1061.  It  is  held  that  the  dty  ta  not  liable  for 
damages  resulting  from  the  original  grade  of 
the  street,  and  the  opinion  states:  "Id  the 
absence  of  some  statute,  a  municipal  corpora- 
tion is  not  liable  for  damages  resoltiog  from 
the  original  grading  of  a  street,  alley,  or 
avenue  either  within  the  original  corporate 
limits  or  in  any  addition  thereto.  The  pow- 
er to  establish  grades  is  incident  to  its  char- 
ter, and  is  Implied  from  the  dedication."  But 
this  decision  does  not  reach  the  question  here 
presented.  It  deals  only  with  the  question 
of  the  grading  of  the  street,  and  not  with  the 
actual  physical  inrasion  of  the  adjoining 
property.  In  section  16,  of  article  1,  of  the 
Constitution  of  the  state  of  Washington,  It 
Is  provided:  "No  private  property  shall  be 
taken  or  damaged  for  public  or  private  use 
without  Just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner." 
Under  this  constitutional  provision,  it  has 
been  held  that  the  extending  of  slopes  upon 
private  property  is  not  a  talcing  within  the 
inhibition  of  the  constitutional  provision, 
but  Is  a  damaging.  Swope  v.  Seattle,  36 
Wash.  113,  78  Pac.  607;  Compton  v.  Seattle. 
38  Wash.  514,  80  Pac.  757.  In  the  course  of 
the  opinion  in  the  Compton  Case  It  is  said: 
"The  construction  of  slopes  such  as  are  in 
contemplation  here  is  not  necessarily  a  'tak- 
ing,* but  is  a  'damaging'  merely."  It  requires 
no  argument  to  show  that,  if  the  construc- 
tion of  slopes  upon  property  abnttlng  npon 
the  street  Is  a  damaging  thereof,  the  extend- 
ing of  the  foot  of  the  fill  is  likewise  a  dam- 
aging. Both  involve  the  physical  InTaaion  of 
adjoining  property. 

The  constitutional  provision  above  quoted 
iwovides  that  property  shall  not  be  taken  or 
damaged  without  compensation  first  being 
made  or  paid  into  court  for  the  owner.  If 
the  allegations  of  the  complaint  above  quoted 
are  true,  the  respondent  was  extending  slopes 
and  fills  upon  the  plaintiffs'  property  with- 
out first  having  acquired  the  legal  right  ao 
to  do.  This  being  accepted  as  the  fact,  do 
the  plaintiffs  have  the  right  to  restrain  such 
intrusion  until  compensation  has  been  deter- 
mined and  paid?  It  has  become  the  settled 
law  of  this  state  that  under  such  circum- 
stances plaintiffs  are  entitled  to  injunctive 
relief  when  the  damages  complained  of  are 
no^  merely  nominal,  but  substantial.  State  ex 
rel.  Smith  v.  Superior  Court,  26  Wash.  278, 
66  Pac.  385;  Ferry-Leary  Land  Co.  v.  Holt  & 
Jeffery,  63  Wash.  584.  102  Pac  445;  Olson  v. 
Seattle,  30  Wash.  687,  71  Pac.  201.  In  the 
Olson  Case  it  Is  said:  "That  injunction  is  a 
proper  remedy  in  a  case  where  the  public  au- 
thorities seek  to  take  private  property  for  a 
public  use  without  first  making  compensation 
therefor  was  determined  in  this  court  in 
■Brown  V.  Seattle,  6  Wash.  35  [31  Pac.  313, 
32  Pac.  214,  IS  L.  R.  A.  161],  and  has  been 
followed  in  practice  ever  since."  We  have 
been  cited  to  no  authority,  and  know  of 
none,  which  Justifies  the  d^,  without  first 


havli«  acquired  the  legal  right  to  do  bo.  In 
making  a  physical  invasion  of  the  adjoining 
property  when  bringing  the  surface  of  a 
street  to  the  grade  line  for  the  first  time  es- 
tablished. Such  physical  invasion  of  ad- 
joining property  comes  within  the  inhibition 
of  the  section  of  the  Constitation  above  cited. 

The  respondent  in  its  brief  makes  numer* 
ous  contentions  to  the  effect  that  the  com- 
plaint does  not  state  a  cause  of  action;  bnt 
a  detailed  discussion  of  these  is  unneces- 
sary. They  are  all  met  and  answered  by 
what  has  heretofore  been  said  In  this  opin- 
ion. We  think  the  complaint  atatea  a  cause 
of  action. 

The  cause  will  be  reversed  and  remanded, 
with  directions  to  the  superior  coort  to  over- 
rule the  demurrer. 

CROW,  O.  jr.,  and  BLLIS,  MORRIS,  and 
FULLERTON,  JJ.,  concur. 


DOWNI&  V.  SAVAGO  et  al. 

(Saj^me  Court  of  Washington.    Fek  Ifl^ 

1913.) 

1.  PA.RTITEBSEIP  {%  34*HRSLA'nOR— EsiOPVKL 

BT  Holding  Out. 

Persons  holding  themselves  out  as  partners 
80  as  to  induce  others  to  deal  with  them,  and 
give  credit  to  them  as  such,  are  deemed  part- 
ners  as  to  such  third  porsuis,  though  not  as 
between  themselves. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  49 ;  Dec.  Dig.  |  34.*] 

2.  Pabtnebship  (S  56*)~AcnoN8— SnrnciKM- 
CT  OF  Evidence— Holding  Oct. 

SIvidence  in  an  action  against  defendants 
as  copartners  held  to  snstain  a  finding  that  one 
of  defendants  did  not  hold  himself  out  to  cred- 
itors as  a  partner,  or  expressly  or  impliedly  a*- 
sume  such  relation. 

[Ed.  Note.— For  other  cases,  see  PartnershliL 
Cent  Dig.  5  80;  Dec  Dig.  i  56.*! 

3.  Pabtnebship  (5  30*)— Relation— Bstoppbi, 
— Acts  CoNerrruTiNo. 

That  letters  and  supplies  came  to  the  saw 
mill  camp  In  which  defendant  S.  and  his  broth- 
er worked,  addressed  to  "S.  Brothers"  to  S.* 
knowledge,  did  not  constitute  S.  a  partner 
estoppel  in  the  sawmill  tmslneas,  not  showing 
anything  more  than  a  consent  by  him  that  his 
brother  might  do  business  under  the  style  of 
"S.  Brothers." 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  i  00;  Dec.  Dig.  |  36.*] 

4.  Pabtnebship  (i  37*)— Estoppel. 

To  establish  a  partnership  by  •stoppel  with 
reference  to  third  persons,  the  one  soogbt  to  be 
bound  must  do  something  which  induces  such 
third  persons  to  rely  on  ttie  existence  ai  the  re- 
lation to  their  detriment 

[Ed.  Note.— For  other  cases,  see  PartneiiUoL 
Cent  Dig.  IS  37,  52 ;  Dec.  Dig.  {  37.*] 

5.  Pabtnebship  (t  37*)— Estoppel  bt  BUiD- 
ING  Out— Acts  CoNSTTTtmNO. 

Facts  and  acts  existing  and  occurring  after 
plaintiff's  employment  by  an  alleged  firm  conid 
not  be  relied  on  to  hold  any  memben  of  the  al- 
leged firm  as  partners  hj  estajHwl  on  the  gronod 
that  such  acts  iodoced  plaintiff  to  deal  mth  the 
alleged  partners  as  sudi. 

[Ed.  Note.— For  other  cases,  see  PartnersldpL 
Cent.  Dig.  II  37,  52 ;  Dec.  Dig.  |  87.*] 
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D^rtment  2.  Appeal  from  Superior  Court, 
Pierce  Coim^ ;  Miles  L.  GlUford,  ^u6ge. 

Action  by  H.  R.  Downie  against  Charles 
O.  Savage  and  another.  From  a  jtidgment 
agalnat  one  of  defendants  only,  idaintlff  ap- 
peals. Afllzmed. 

Bates,  Fear  ft  Peterson,  of  Tacoma,  for  ap- 
pellant 

M0BBI8,  J.  It  Is  sought  In  this  action  to 
estahUsta  a  UaMllty  against  respondents  as 
partners.  The  court  below  held  that  re- 
spondents were  not  partners,  and  that  Jadg- 
m^t  diould  go  against  Howard  P.  Savage 
aIon&  There  Is  no  evidence  from  which  it 
can  be  keld  that  as  between  themselTes  the 
respondents,  who  were  brothers,  were  part- 
ners. In  fiict,  It  clearly  api>ear8  that  they 
were  not  The  main  contoitlon  of  appelant 
is  that  Charles  O.  Savage  held  himself  out 
as  a  partner,  and  Is  therefore  liable  as  such. 

[1]  It  Is  now  too  late  to  question  the  rule 
that,  Irrespective  of  what)  Is  the  tme  relation 
as  between  themselves,  persons  can  so  hold 
themselves  out  as  partners  in  a  particular 
business,  and  thereby  Induce  others  to  deal 
with  them  as  such  and  give  credit  on  the 
faith  of  such  a  relation,  that  as  to  such  third 
persons  the  relation  will  be  held  to  exist. 

[2]  The  rule  that  fixes  such  a  liability, 
when  In  reality  the  relation  does  not  exist, 
Is  a  f&mlUar  illustration  of  the  general  prin- 
ciple of  estoppel  when  acted  upon  by  anoth- 
er. While  there  Is  ample  evidence  In  the 
record  to  establish  the  fact  that  many  per- 
sons, including  appellant  and  other  creditors 
who  have  assigned  their  claims  to  him,  re- 
garded and  generally  understood  the  broth- 
ers were  partners,  we  can  find  no  Instance 
In  the  record  where  any  holding  out  of  the 
existence  of  such  a  relation  was  done  by 
Charles  G.  Savage,  or  with  his  assent  ex- 
press or  Implied.  One  witness  not  interest- 
ed in  any  claim  in  suit  testifies  that  on  one 
occasion  Howard  P.  Savage  introduced 
Charles  G.  Savage  to  him  as  his  partner. 
This  is  denied  by  each  of  the  brothers,  and, 
as  the  court  finds  against  it,  we  accept  Its 
finding,  as  we  cannot  say  that  the  evidence 
so  preponderates  in  appellant's  favor  as  to 
require  a  finding  in  his  favor  upon  this 
point  It  also  appears  that  at  one  time 
Charles  6.  Savage  and  a  third  brother  were 
in  partnership  as  Savage  Bros.  The  third 
brother  died,  and  Howard  P.  Savage  pur- 
chased the  business  and  its  assets  from 
Charles  G.  and  the  administrator  of  the  de- 
ceased brother.  In  doing  so  he  acquired  let- 
terheads, envelopes,  and  blank  checks  upon 
which  appeared  the  name  "Savage  Brothers," 
with  the  picture  of  two  savages.  Howard 
P.  then  engaged  in  a  differrat  business  and 
adopted  the  business  name  or  style  of  "Sav- 
age Brothers."  In  paying  claims  In  the  busi- 
ness in  question,  he  used  these  checks,  add- 
ing to  the  printed  signature,  "By  Howard 
P.  SaTacB.**   It  may  also  be  found  that  in 


ordering  supplies  be  directed  them  to  be  soit 
to  "Savage  Brothers."  But  it  nowhere  ap- 
pears that  Charles  O.  Savage  at  any  time 
gave  any  sncfa  directions  or  had  any  knowl- 
edge of  any  Inference  upon  the  part  of  any 
person  that  be  was  regarded  as  a  partner. 
The  business  out  of  which  these  debts  grew 
was  a  small  mill  business  at  Mineral,  in 
which  Charles  6.  Savage  worked  as  head 
sawyer.  He  does  not  appear  to  have  bad 
any  charge  or  snpervlslon  of  the  business 
such  as  one  would  expect  from  a  proprie- 
tor. All  the  oxders  and  dlrectloDS  came 
from  Howard  P. 

[t]  It'  also  appears  ttuA  mall  came  to  the 
camp  addreaBBd  to  "Savage  Brothars,"  and 
that  Charles  O.  Savage  knew  of  such  fiict 
and  that  be  also  knew  that  supidies  came  to 
the  camp  with  a  like  direction.  From  this 
It  la  urged  that  it  must  be  held  there  was 
an  Implied,  If  not  an  express,  holding  oat 
It  does  not  appear  to  ns,  however,  that  this 
can  be  taken  for  anything  more  than  a  con- 
sent <m  the  part  of  COiarles  O.  that  Howard 
P.  mlfl^  do  business  under  the  name  and 
style  of  "Savage  Brothers,"  which  fact  alone 
we  do  not  think  Is  suffldoit  to  Indicate  that 
Charles  Q.  was  a  partner,  until  he  did  some- 
thing or  said  sranethlng  that  wonid  indicate 
to  otii««  he  was  to  be  so  r^arded,  eqwdal- 
ly  in  view  of  the  undisputed  fact  tlmt  at  the 
mill  and  in  the  camp  where  these  creditors 
were  employed  Chartes  Q.  never  assmned  to 
act  as  a  proprietor,  gave  orders,  nor  took 
diarge  as  such.  Nor  did  any  of  these  cred- 
itors ever  address  him  as  a  partner,  make 
Inquiries  of  him  as  such,  nor  when  they  fail- 
ed to  receive  their  wages,  and  thus  knew  of 
the  failure  of  the  business,  did  they  make 
any  demand  of  him  for  payment  nor  in  any 
way  treat  him  as  having  any  responsibility 
in  the  matter.  To  all  intents  and  purposes, 
notwithstanding  they  now  say  they  regarded 
him  as  a  partner,  they  then  did  nothing  nor 
said  anything  that  would  indicate  such  an 
Tmderstendlng  on  their  part;  nor  does  their 
then  conduct  show  otJier  than  that  he  was 
regarded  as  an  employ^. 

[4]  In  order  to  work  the  estoppel  upon 
which  the  rule  of  liability  as  a  partner  to 
third  persons  exists,  it  must  appear  that  the 
one  upon  whom  the  liability  is  sought  to  be 
fixed  does  something  which  induces  other 
persons  to  act  and  rely  thereon  to  their  det- 
riment It  is  not  what  Howard  P.  Savage 
might  have  done,  nor  what  others  might 
have  thought,  but  what  Charles  6.  Savage 
himself  has  done,  what  he  himself  has  said, 
or  the  manner  In  which  he  has  acted  that 
has  led  others  to  act  under  the  belief  or  im- 
pression created  by  him  that  he  was  a  part- 
ner. Such  facte  do  not  here  exist  The  ad- 
dressing of  the  mail  or  the  direction  of  the 
supplies  alone  is  not  sufficient.  Nor  the  fact 
that  his  name  did  not  appear  in  the  time 
book.  The  names  of  other  employte  like- 
wise failed  to  anpoar  therdn.  Nor  the  fact 
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that  DO  diari^  was  made  against  hlin  for 
tobacco  lie  detained  at  the  camp  commissary 
maintained  for  the  use  and  benefit  of  the 
men. 

II]  All  these  facts  were  anbsegnent  to  the 
emplorment  of  appellant  and  his  assignors, 
and  they  therefbre  cannot  be  said  to  have 
Induced  them  to  enter  the  employment  npon 
the  faith  ct  anything  Charles  Q.  Savage  may 
haTe  done,  nor  to  have  given  credit  npon  the 
belief  Induced  by  what  he  may  have  said 
or  done  that  responsibility  for  the  payment 
of  their  wages  to  any  extent,  rested  upon 
him.  Certainly  nothing  occurring  snbseqneat 
to  the  formation  of  a  relation  can  be  said  to 
have  been  a  controlling  or  Inducing  cause  In 
the  CTeation  of  that  relation.  And  it  is  npon 
the  misleading  of  appellant  and  his  assign- 
ors to  their  prejudice,  either  podtlvely  or 
tacitly,  by  Charles  6.  himself  when  the  re- 
lation of  employer  and  employ^  began  and 
credit  was  given,  that  alone  must  be  drter- 
mined  the  estoppel  that  fixes  liability. 

We  are  therefore  of  the  opinion  that  there 
Is  no  rrason  In  fact  or  law  which  establishes 
error  in  the  Jndgmoi^  and  the  same  Is  af- 
firmed. 

CROW.  BLLI8,  MAIN,  and  FULLEBTON, 
JJ.,  concur. 


OLDFIBLD  V.  ANOELBS  BBEWINO  * 
ICAI/TING  CO. 

(Sapreme  Oonrt  oi  Waahlngton.   Fab.  IS, 
19180 

1.  AonoH  d  63*)— SpLiFrxNG  Gauss  or  Ac- 

TION — BBEA.OH  OT  CoifTBAOT. 

Where  plalntiffi  erected  a  building  under 
an  agreement  with  defendant  to  lease  it  for  a 
term  of  five  yean,  and  defendants  refused  to 
take  possession,  there  is  only  one  breach,  which 
is  final,  going  to  the  whole  contract,  and  entitles 
I^ntiffB  to  recover  damages  for  the  loss  luffei^ 
td,  which  is  the  difference  between  the  entire 
rent  reserved  and  the  entire  rental  value  for 
the  term,  and  actioits  cannot  be  maintained  for 
the  several  installmoita  of  rent 

[Eld.  Note.~-For  other  cases,  see  Action,  Gent 
Dig.  18  549-«23 ;  Dec  Dig.  I  53.*] 

2.  I/ANOLOBn  AND  TENANT  3  22*>— CONTOBMZ- 
TY  TO  PUSADIHO. 

Under  Rem.  &  Bal.  Code,  i  258,  requiring 
the  complaint  to  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of 
action,  and  a  demand  for  the  relid  which  plain- 
tiff claimed,  a  judgment  for  damages  in  favor 
of  the  owner  of  a  building  against  defendant 
who  refused  to  take  possession  under  an  agree- 
ment for  a  lease  cannot  be  supported  under  a 
CMuplaint  daiming  tmly  installments  of  rent 

[Bd.  Note.— For  other  cases,  see  Landlwd  and 
Tenant,  Cent  Dig.  H  56-69 ;  Dec.  Dig.  i  22.*] 

3.  Appeai.  and  EsaoB  H  1212*)— Dbtkbuina- 
TioN— Opinions. 

Where,  in  an  action  for  installments  of 
rent,  it  was  determined  on  appeal  that  only  one 
action,  which  was  for  breach  of  a  contract  of 
leaelng,  could  be  maintained,  the  opinion  itsdf 
merely  declares  the  law  of  the  case,  and  cannot 
be  treated  as  a  pleading  wbldi  will  authorize 

*PBretlMr 


reooverr  of  damages  for  the  breach  under  the 
original  complaint 

[Bd.  Nota^For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  |  4713;  Dee.  Dig.  f  1212.*] 

4.  Apfku  and  Ebbob  <I  889*)— Ahbndkents 
Bboabdbd  as  Madb— Contobmitt  to  Pboof. 
Where  plaintifTs  sole  cause  <rf  action  was 
one  for  damages  for  breach  of  a  contract  of 
leasing  and  under  a  complaint  which  merely 
sought  a  recovery  of  Installments  of  rent  evf- 
dence  of  damages  for  breach  was  admitted,  the 
complaint  cannot  be  treated  as  amended  to  con- 
form to  the  oiooit  all  of  the  evidence  having 
been  admitted  over  defendant's  objection,  for  to 
allow  such  course  would  Ignore  Kern.  &  BaL 
Code,  i  268,  requiring  the  complaint  to  state 
the  facts  constituting  tiie  cause  of  action. 
[Ed.  Note.— For  other  casM.  see  Appeal  and 
Cent  Dig.  H  aaoTSm;  De^.  Dig.  I 

Department  2.  Appeal  from  Superior  Court, 
:  King  County ;  Boyd  J.  TaUman,  Judge. 

Action  by  James  Oldfleld  a^dnst  the  An- 
geles Brewing  A  Bfalting  Company,  a  corpo- 
ration. From  a  judgment  for  plaintifl;  de- 
fendant appeals.  Beversed  and  remanded. 

Wlilett  A  Oleson,  of  Seattle,  for  appellant 
Chaa.  F.  Munday,  Walter  S.  Fulton  and  B.  L. 
Blewett,  of  Seattle,  for  respondent 

ELLI8,  J.  This  action  was  before  us  on 
the  same  complaint  In  Oldfleld  t.  Angeles 
Brewing  ft  Malting  Co.,  reported  in  62  Wash. 
260,  113  Pac.  630,  35  L.  B.  A.  (N.  SO  426, 
Ann.  Cas.  1912C,  1050,  to  whldi  reference  Is 
now  made  for  a  complete  statement  of  the 
material  facts.  We  there  held  that  the  re- 
spondent having  erected  a  boil  ding  under  an 
agreement  to  lease  it  to  the  appellant  for  a 
term  of  five  years  and  the  appellant  having 
refused  to  take  possession  because  of  a  stat- 
ute subsequently  passed  prohibiting  its  use 
for  saloon  purposes,  the  breach  of  contract 
was  actionable  whether  the  technical  rela- 
tion of  landlord  and  tenant  was  ever  cre- 
ated or  not,  and  that  the  measure  of  damages 
was  not  the  fixed  rental  of  $360  a  month,  as 
awarded  by  the  trial  court,  but  the  differ- 
ence between  the  amount  sUpnlated  in  the 
contract  and  the  actual  rental  value  for  the 
specified  term.  For  error  In  aM>lying  the 
incorrect  measure  of  recovery,  the  cause  was 
there  reversed. 

[1 1  A  reading  of  the  complaint  and  of  the 
opinion  on  the  former  appeal  makes  It  mani- 
fest that  the  respondent  mistook  the  nature 
of  his  cause  of  action.  He  brought  his  ac- 
tion upon  the  tease  for  a  recovery  of  the  rent 
reserved  from  the  time  the  building  was  ten- 
dered to  the  time  of  the  commencement  of 
the  action  amounting  in  all  to  $3,850.  The 
prayer  was  for  the  amount  with  Interest  from 
accrual  upon  the  amount  of  each  month's 
rent  going  to  make  up  the  aggregate.  His 
evident  theory,  and  that  of  the  trial  court  on 
the  first  trial,  was  that  there  wonld  be  a 
right  of  action  for  each  month's  rmt,  and 
that  the  failure  to  pay  the  rent  would  consti- 
tute successive  breaches.   There  was,  how- 
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erer,  bnt  one  breacb,  and  tbat  was  complete 
and  final  going  to  the  whole  contract.  It 
was  made  by  the  refusal  to  accept  the  build- 
ing. In  0u<A  a  case  the  cause  of  action  is 
entire  and  the  measure  of  damages  Is  tbe 
loss  suffered,  namely,  tbe  difference  between 
the  entire  rent  reserved  and  the  entire  rental 
value  for  the  term.  It  is  obvious  that  the 
complaint  which  did  not  tender  as  an  lasne 
tbat  there  was  such  a  difference  did  not  al- 
lege any  loss  or  damage,  and  hence  did  not 
state  a  cause  of  action. 

[2, 3]  After  the  former  reversal,  the  action 
was  noted  by  the  respondent  for  a  retrial  in 
the  superior  court  The  complaint  was  not 
amended  In  any  particular.  Tbe  cause  was 
tried  to  the  court  without  a  Jury.  When  it 
was  called  for  trial,  it  was  upon  tbe  same 
complaint  as  before,  seeking  recovery  for  the 
Installments  of  rent  reserved  and  past  due, 
and  Interest  thereon.  Tbe  appellant  at  the 
commencement  of  the  trial  objected  to  the 
introduction  of  any  evidence  on  tbe  ground 
that  the  complaint  failed  to  state  a  cause  of 
action;  tbat  It  was  a  complaint  for  tbe  re- 
covery of  rent  only,  and  pleaded  no  damages. 
The  court  overruled  the  objection,  and  the 
respondent  then  moved  for  a  continuance  in 

,  order  to  prepare  to  meet  the  issue  of  dam- 
ages which  was  not  presented  by  the  com- 
plaint,  but  which  tbe  court  bad  Indicated 
would  be  tried.  The  continuance  was  de* 
nled.  Throughout  tbe  trial,  when  evidence 
was  offered  tending  to  prove  tbe  rental  val- 
ue <ft  the  premises,  the  appellant  strenuous- 
ly objected  to  its  IntiHiductlon  on  tbe  ground 
tbat  It  was  not  within  the  issues.  The  evi- 
dence was,  however,  admitted,  and  at  tbe 
close  of  the  trial  the  court  found  tbat  tbe 
reasonable  market  rental  value  of  the  prem- 
ises for  the  period  covered  by  the  contract 
of  lease  was  |lfiO  a  month,  aggregating  f9,- 
000  for  the  five  years,  that  the  aggregate 
rental  provided  for  in  the  contract  was  $21,- 

.  000,  and  that  the  difference  was  $12,000.  Ex- 
ceptions were  reserved  to  the  findings.  Judg- 
ment was  rendered  against  the  appellant  for 
$12,000,  being  $5,600  more  than  prayed  for, 
and  for  costs,  whereupon  this  appeal  was 
taken. 

Tbe  respondent  contends  that  the  Issue 
tried  was  sufficiently  defined  by  the  opinion 
of  this,  court  on  tbe  former  appeal.  That 
opinion,  however,  did  no  more  than  declare 
as  the  law  of  the  case  tbat  tlie  action  could 
not  be  maintained  for  rent,  but  for  damages 
for  breadi  of  contract  only,  and  defined  the 
measure  of  damages  In  sudi  an  action.  The 
complaint  did  not  tender  the  Issue  tried,  and 
we  know  of  no  rule  of  law  permitting  the 
opinion  of  the  appellate  court  to  be  treated 
as  a  pleading.  The  statute  (Rem.  &  Bal. 
Code,  8  258)  requires  that  tbe  complaint  con- 
tain a  plain  and  concise  statement  of  the 
facts  constttntlng  a  cause  of  action  and  a 
demand  for  the  relief  which  the  plaintiff 


claims.  The  complaint  here  did  neither  of 
these  things.  It  tendered  no  issue  as  to  the 
rental  value  of  the  premises,  and  made  no 
demand  for  damages  in  any  sum.  It  ten- 
dered an  Issue  for  the  recovery  of  specific 
rental  not  for  the  recovery  of  unliquidated 
damages.  Our  former  opinion  having  in  ef- 
fect pointed  out  that  the  Issue  tendered  by 
tbe  complaiDt  was  a  false  one  upon  which 
no  recovery  could  be  had,  It  would  be  most 
incongruous  to  hold  that  without  change  It 
now  presented  the  very  issue  which  we  there 
in  substance  held  it  did  not  present  It  is 
familiar  law  that,  where  a  complaint  sets 
forth  facts  entitling  the  plaintiff  to  some  re- 
lief, such  relief  will  not  be  denied  merely 
because  he  has  mistaken  bis  remedial  right, 
bnt  such  Is  not  the  case  here.  No  facts 
showing  damages  in  any  sum  or  the  right 
to  any  relief  were  pleaded.  The  only  pos- 
sible ground  of  relief  was  that  the  rent  re- 
served exceeded  tbe  rental  value.  Neither 
this  nor  any  fact  tending  to  show  this  was 
alleged.  There  was  no  basis  In  tbe  pleadings 
for  tbe  admission  of  any  such  proof. 

[4]  It  is  urged  that  the  complaint  should 
be  treated  as  amended  to  conform  to  tbe 
proof.  This  rule,  however,  has  no  application 
where  the  evidence  has  been  Introduced  over 
objection,  and  tbe  Issue  tried  was  In  no  man- 
ner tendered  In  the  complaint  The  record 
is  replete  with  objections  pointing  out  the 
Inadmissibility  of  the  evidence  under  tbe  is- 
sue tendered.  No  leave  to  amend  was  re- 
quested. No  rule  of  construction,  however 
liberal,  can  permit  tbe  trial  of  an  Issue  not 
tendered  In  the  complaint  over  the  objection 
of  the  defendant.  To  permit  such  a  course 
would  be  to  Ignore  the  statute,  dispense  with 
formal  pleadings,  and  Invite  endless  confu- 
sion. The  trial  court  should  have  directed 
that  the  complaint  be  amended  to  conform  to 
our  former  ruling  on  pain  of  dismissal. 

We  find  no  merit  in  tbe  appellant's  conten- 
tion that  the  action  cannot  be  maintained 
without  first  securing  leave  to  sue  the  receiv- 
er of  the  respondent  who  was  appointed  sub- 
sequent to  the  commencement  of  the  action. 
Nor  do  we  find  merit  in  the  claim  that  tbe 
evidence  was  not  sufficient  to  establish  the 
execution  of  the  contract  of  lease.  That 
question  was  in  effect  passed  upon  adversely 
to  tbe  appellant's  contention  on  the  former 
appeal. 

Tbe  cause  of  action  being  the  same  breach 
of  contract  declared  upon  in  the  original 
complaint,  there  can  be  no  question  as  to  the 
right  to  amend  so  as  to  present  lasnable  facte 
showing  damage. 

The  Judgment  Is  reversed  and  the  cause  Is 
remanded,  with  leave  to  the  respondent  to 
amend  so  as  to  present  the  real  issue  in- 
volved, and  for  retrial  upon  tbat  issue. 

GROW,  a  J.,  and  MAIN.  MORRIS,  and 
FULLBBTON,  JJ,,  concur. 
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STATB  r.  inLUDB, 

(Sopreme  Court  vi  WaBhingtm.    Fbb.  18, 
1913.) 

1.  Criminal  IjAV  (|  676*)— Tiue  fob  Tbial— 
Right  to  Spbedt  Tbial— Statctobt  Pbo- 

VlSIOffS. 

Rem.  A  BaL  Code,  }  2812,  which  proTidei 
that,  when  a  defendant,  whose  trial  lias  not 

been  postponed  upon  his  own  application,  is  not 
tried  within  60  days  after  foformation  filed,  the 
court  shall  order  it  dismissed,  unless  cause  la 
shown,  is  mandatory,  but  is  satisfied  by  a  first 
trial  within  the  00  days,  and  the  time  for  re- 
trial is  not  a  matter  of  absolute  risht,  but  is 
addressed  to  the  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1297-lSM;  X>e&  Dig.  S 
676.*] 

2.  Statdtbb  i§  190*)— OoHsnnionoir— IiA.N- 
ouAOE  OF  Statute. 

In  the  interpretation  of  statutes,  words  in 
common  use  are  to  be  considered  in  their  plain 
and  ordinary  signification;  and,  so  long  as  the 
language  used  is  unambiguous,  a  departure 
from  such  plain  meaning  is  not  justified  by  any 
consideration  of  consequences  or  public  policy. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  8i  266,  269;  Dec.  Dig.  8  190.  •] 

3.  Cbiminal  Law  (8  575*)— Right  to  Speedt 
TBIAIr-ConSTirDTIONAL  Pbovisions. 

C<»i«t  art  1,  S  22,  guaranteeing  accused 
the  right  to  a  speedy  public  trial,  bat  prescrib- 
ing no  definite  time,  applies  to  all  the  time 
during  which  the  accused  is  subject  to  trial ; 
and,  after  a  statutory  provision  therefor  has 
been  satisfied  by  a  fint  trial,  the  time  for  re- 
trial is  neceisarilr  in  the  discretion  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  88  1294-1296,  1377;  Dec.  Dig. 
i  075.*] 

4.  Cbiminal  Law  (8  S76*)— Right  to  Speedt 
Tbiaxt'Waxveb  of  Statutobt  Right. 

A  demand  for  trial,  resistance  of  a  post- 
ponement, or  some  other  effort  to  obtain  a 
speedy  trial,  must  be  shown  to  entitle  accused 
to  a  discharge  under  a  directory  statute  provid- 
ing for  a  speedy  trial;  and  even  a  mandatory 

S revision  is  waived  by  a  failure  to  ask  for  a 
ismissal  until  just  before  trial. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1297-1304;    Dec.  Dig.  8 
676.*] 

6.  Cbiminal  Law  (8  676*)— Right  to  Speedt 
Tbial— Waivbb  of  Conbtitdtxonal  Pbovi- 
sions. 

The  right  to  a  speedy  public  trial  under 
Const  art  1,  |  22,  is  waived  by  failare  to  ask 
for  a  trial  or  to  claim  the  right  until  the  cause 
has  been  definitely  set  for  trial  upon  the  re- 
quest  of  the  state,  and  then  only  by  a  motion  to 
dismiss. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  88  1294-1296,  1377;  Dec  Dig.  8 
575.*] 

6.  Cbiminal  Law  (8  576*)— Rioiit  to'  Speedx 
Tbiai^Sufficienct  of  Excuse. 

Defendant's  conviction  for  burglary  was 
reversed,  and  a  remittitur  from  this  court  was 
filed  on  February  16.  1911,  in  the  office  of  the 
clerk  of  the  trial  court,  and  no  effort  was  made 
by  either  side  to  have  the  cause  set  for  retrial 
until  September  SO,  1912,  when,  on  application 
of  the  state,  trial  was  set  for  October  29th, 
end,  in  opposition  to  a  motion  to  dismiss  for 
delay  in  prosecution,  the  prosecuting  attorney 
showed  that  the  evidence  on  which  the  convic- 
tion was  obtained  was  largely  of  confessions 
by  defendant  and  an  accomplice;  that  the  Su- 


Sreme  Court  held  such  confenlmiB  obtained  hy 
anm  and  Inadmissible;  that,  at  the  time  of 
the  remittitar,  defendaatfe  apMai  bom  a  oon- 

vlction  in  another  case  upon  the  same  evidence 
was  pending,  and  conviction  was  reversed  April 
18,  1912,  with  a  holding  that  the  testimony  of 
the  accomplice  was  admissible;  tiut  the  Su- 
preme Court  held  a  petition  for  rehearbkg 
therein  under  advisement  until  September  28, 
1912,  when  it  was  denied;  that  he  at  once 
caused  the  case  to  be  set  for  retrial  at  the 
earliest  date;  that  defendant  meanwhile  had 
been  held  under  another  charge,  and  liad  suf- 
fered no  hardship  from  the  delay.  Held,  on  ap- 
peal from  a  Judgment  dismissing  the  action, 
that  the  showing  made  was  a  sufficiwt  excuse 
for  failure  to  bring  defendant  to  an  earlier 
trial,  and  that  the  cause  would  be  remanded 
for  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1297-1304;  Dec.  Dig.  i 
576.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  J.  T.  Ronald,  Judge. 

From  a  Judgment  dismissing  a  criminal 
action  against  Peter  Miller,  the  State  of 
Washington  appeals.  Bereraed,  and  canw 
remanded  for  trial. 

John  T.  Mun^y  and  Beoli  IL  WhlteliMd, 
both  of  SeatUe,  for  the  Stat& 

BLLIS,  J.  Tills  Is  an  appeal  from  a  Judg- 
ment dismissins  a  criminal  action  «i  the 
ground  tiiat  the  defendant,  respcmdent  here^ 
had  not  been  brought  to  trial  within  the 
time  limited  by  law.  An  Information  cba^ 
ing  the  respondent  with  the  crime  of  bnr- 
glary  In  the  first  degree  was  filed  In  the 
superior  court  of  Ring  county  on  August  10, 
1909.  The  cause  was  brought  on  for  trial 
on  October  29,  1909,  and  on  November  2, 
1909,  respondent  was  found  guilty  of  bur- 
glary In  the  second  d^ree.  He  appealed, 
and  secured  a  reversal.  State  r.  Miller,  61 
Wash.  125,  lU  Pac.  1053,  Ann.  Gas.  1912R. 
1053.  In  pursuance  of  that  reversal,  a  re- 
mittitur from  this  court  was,  on  February 
16,  1911,  filed  in  the  clerk's  office  of  the  trial 
court  Prior  to  September  30,  1912,  no  ^- 
fort  was  made  by  either  side  to  have  the 
cause  set  for  retriaL  On  that  date,  upon  ap- 
plication of  the  at^llant  in  open  court,  the 
cause  was  set  for  trial  on  October  29,  1912. 
Counsel  for  respondent  objected,  and  was 
granted,  by  the  court,  time  until  October  6, 
1912,  In  which  to  present  a  motion  for  dl» 
missaL  Thereafter  he  moved  for  a  dismissal 
upon  the  ground  that  he  had  not  been 
brought  to  trial  within  the  time  limited  by 
law.  The  motion  was  supported  by  an  affi- 
davit that  no  cotttinuance  had  been  aaked 
for,  and  no  postponement  obtained  bj  htm, 
since  the  remittitur  was  transmitted  from 
this  court  The  prosecuting  attorney.  In  re- 
sistance to  that  motion,  presented  bis  affi- 
davit, >  stating,  in  substance,  that  the  evi- 
dence on  which  the  former  convictloD  was 
obtained  consisted  largely  of  dtfendant's 
own  confession  and  that  of  his  accomplice 
Taylor;  that  the  Supreme  Court,  in  reven- 
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Ing  tlie  Jndgment,  h^d  BOdi  evidence  to  bare 
been  obtained  ander  duress,  and  bence  In- 
admissible: tbat  ffltboat  such  testlmoDy,  or 
espedally  tbat  of  Taylor,  another  convic- 
tion was  improbable,  and  it  was  not  advis- 
ably in  the  absence  of  snch  testimony,  to 
Incur  the  expense  of  a  retrial ;  that,  prior  to 
the  date  of  the  remittitur  from  this  court, 
the  defendant  had  been  convicted  in  another 
case  upon  the  same  evidence  and  had  appeal- 
ed, which  appeal  was  pending  at  the  date  of 
the  remittitur  in  tbis  case:  tbat  tbe  state 
was  hoping  and  endeavoring  to  induce  the 
Supreme  Court,  In  tbe  pending  appeal,  to 
recede  from  Its  former  ruling  concerning  tbe 
admissibility  of  one  or  both  of  the  confes- 
BioBS;  that  tbe  Snprme  Court  reversed  tbe 
last  conviction,  and  so  far  modified  its  tot^ 
mer  ruling  as  to  hold  that  It  was  "not  error 
to  submit  the  testimony  of  the  accomplice 
Taylor  to  tbe  Jury"  (State  v.  MUler,  6S 
Wash.  239.  122  Pac.  1066)— tbis  was  on  April 
IS,  1912— tbat  thereafter  a  petition  for  re- 
hearing of  the  lastrmentloned  appeal  was 
submitted  to  the  Snpr^e  Court,  in  tbe  hope 
and  bell^  tbat  tbe  Supreme  Court  ml^t  be 
Induced  tnrttaOT  to  modify  Its  ruling  as  to 
the  adinlsaibllit7  of  tbe  crafleeslon  of  tbe 
defendant;  tbat  tbe  Supreme  Court  held 
tb&t  petUlon  under  advlseoDent  till  Septem- 
ber 29»  1912,  when  It  was  denied,  and  tbe 
affiant  at  once  caused  this  case  to  be  set  for 
retrial ;  that,  during  all  the  time  since  the 
convlctton  of  the  defendant  In  the  last  case 
appealed,  be  has  been  held  under  convfctioa 
and  under  a  charge  of  being  an  habitual 
arimlnal,  and  upon  other  charges,  as  shown 
by  the  records  and  files  of  the  court;  ttiat 
no  hardship  has  been  worked  upon  him 
the  state's  refraining  from  setting  this  case 
for  retrial  pending  a  final  determination  by 
the  Supreme  Court  of  tbe  matters  Involved  in 
the  last  SLppeal ;  that  this  cause  has  already 
been  set  for  trial  on  October  29,  1012,  which 
date  was  the  earliest  date  at  which  it  could 
be  tried  und^  condlUon  of  the  calendar  In 
the  erlndnal  department  at  the  time  of  the 
setting  thereof;  and  that,  until  the  final 
determination  by  the  Supreme  Court  in  the 
case  last  appealed,  denying  the  petition  for 
rehearing  therein,  the  QuestloDs  of  law  that 
have  arisen,  and  will  arise,  In  ttda  case  had 
not  been  finally  decided  by  the  Supreme 
Court,  and  tlie  course  vrtilch  the  state  might 
or  could  pnrsue  In  accordance  vrlth  law  had 
not  until  tbat  time  been  made  plain. 

[1, 2]  The  statute  (Rem.  ft  Bal.  Code,  | 
231^  reads  as  follows:  "If  a  defendant  in- 
dicted or  Informed  against  for  an  offense, 
whose  trial  has  not  been  postponed  upon  bis 
own  appllcaUon,  be  not  brought  to  trial  with- 
in sixty  days  after  the  Indictment  la  found 
or  the  information  filed,  the  court  shall  or- 
der It  to  be  dismissed,  unless  good  cause  to 
the  contrary  is  shown."  While  it  appears 
from  tbe  record  that  the  first  trial  of  this 
cause  was  not  had  within  60  days  after  the 


information  was  filed.  It  does  not  appear 
tbat  the  failure  was  due  to  any  delay  on  the 
part  of  the  prosecution.  In  this  discussion, 
the  question  must  be  treated  as  if  tbe  re- 
spondent had  actually  been  brought  to  trial 
originally  within  60  days  after  tbe  Informa- 
tion was  filed.  The  questions,  therefore, 
actually  presented  on  tbis  aiq;>eal  are:  (1) 
Does  the  statutory  provision  atmve  quoted, 
where  a  defendant  has  once  been  tried  and 
convicted  and  the  Judgment  reversed  on  ap- 
peal, «itltle  him  to  a  dismissal  because  more 
than  60  days  bad  elapsed  without  a  re- 
trial after  the  filing  of  tbe  remltUtur?  (2> 
If  not,  was  good  cause  shown  for  tbe  delay? 
Tbe  first  of  these  Is  a  queetion  of  statutory 
oonstractlon ;  the  second,  a  question  of  Judi- 
cial discretion  in  the  appllcatton  of  the  con- 
stltutional  provision  for  a  speedy  public 
triaL 

The  stfttute  provides  for  a  dismissal  If  the 
defendant  be  not  brought  to  trial  within  60 
days  after  the  indictment  Is  found  or  the 
information  filed.  The  statute  is  mandatory. 
A  trial  must  be  offered  by  the  state  within 
tbe  statutory  period,  or  good  cause  for  delay 
shown.  No  initiative  action  is  huposed  upon 
the  defendant  'When,  however,  a  trial  has 
been  had  within  that  period,  have  tiie  twins 
of  the  statute  been  satisfied?  We  must  take 
the  statute  as  ve  find  It  Its  mandate  is  to 
bting  the  defendant  to  trilal  within  60  days 
after  the  Information  Is  filed.  If  the  I^ls- 
latnre  had  Intended  that  the  same  llmlta- 
tlou  of  time  should  apply  to  a  second  trial 
on  reversal,  tbe  words  "after  Information 
filed"  would  have  been  modified  by  the 
irtirase,  "or  In  case  of  reversal  on  appeal, 
within  60  days  after  the  filing  of  tfa«  reultti- 
tnr  in  the  trial  court,"  or  by  words  ^  similar 
Import  In  the  absence  of  stxb  w^rds,  we 
are  constrained  to  hold  that  the  Legislature 
did  not  Intend  to  convey  the  meaning  which 
they  would  expteaa,  and  which  is  not  ex- 
pressed by  the  words  actually  employed.- 
The  language  of  the  statute  is  plain  and  un- 
ambiguous. The  words  used  are  simple  and 
Incapable  of  more  than  one  meaning.  Their 
natural  meaning  is  that  the  specific  limita- 
tion of  time  applies  only  to  the  first  trial, 
since  that  trial,  in  the  natural  sequence  of 
events,  Is  the  only  one  tiaving  an  Immediate 
relation  to  the  time  of  filing  the  informa- 
tion. TbSa  is  obvioiu,  because  In  case  of  re- 
versal on  appeal,  and  usually  in  case  of  a 
new  trial  granted  by  the  lower  court,  a  re- 
trial could  not  be  had  within  60  days  after 
the  filing  of  tbe  Information.  "In  the  In- 
terpretation of  statutes,  words  in  common 
use  are  to  be  construed  in  their  natural, 
plain,  and  ordinary  signification.  It  Is  a 
very  well-settled  rule  that,  so  long  as  the 
language  used  Is  unambiguous,  a  departure 
from  Its  natural  meaning  Is  not  Justified  by 
any  consideration  of  Its  consequences,  or  of 
public  policy ;  and  it  Is  the  plain  duty  of  the 
court  to  give  It  fbrce  and  effect"  86  C^. 
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p.  1114;  Sutherland  on  Statutory  Construe^ 
tion,  238;  Sedgwick  on  Oonstr.  Stats.  A  Const 
Law  Ed.)  p.  260 ;  State  ex  rel.  Cbamber- 
Hn  V.  Daniel,  17  Wash.  Ill,  49  Pac.  243; 
Walker  v.  Bpokane,  62  Wash.  312,  113  Pac. 
775,  Ann.  Cas.  1912C,  994. 

The  purpose  of  the  statute  Is  to  prevent 
coDUDued  Incarceration  without  opportunity 
to  the  accused,  within  a  reasonable  time,  to 
meet  the  proofs  upon  which  the  charge  Is 
based.  A  trial  within  60  days  after  indict- 
ment found  or  information  filed  meets  the 
purpose  of  the  Legislature  to  accord  an  early 
opportunity  for  relief  from  an  unfounded 
charge.  Having  had  that  opportunity,  the 
one  time  prescribed  by  the  statute,  a  specific 
limit  of  time  for  a  retrial  is  not  a  matter  of 
absolute  right,  but  the  time  for  such  retrial 
is  addressed  to  the  Judicial  discretion  of  the 
trial  court  In  view  of  the  whole  situation. 
This  view  Is  sustained  by  what  seem  to  UB 
the  more  persuasive  authorities.  In  Com- 
monwealth ex  rel.  McGurk  v.  Supt  County 
Prison,  97  Pa.  211,  the  statute  Involved  de- 
clared that  "If  such  prisoner  shall  not  be  In- 
dicted and  tried  the  second  term,  sessions,  or 
court,  after  his  or  her  commitment,  unless 
delay  hai^n  on  the  application,  or  with  the 
assent  of  the  defendant,  or  upon  trial  shall 
be  acquitted,  he  or  she  shall  be  discharged 
from  imprisonment."  The  prisoner,  having 
been  convicted  and  obtained  a  new  trial,  was 
kept  In  custody  for  more  than  four  terms  aft- 
er the  new  trial  was  awarded.  The  court 
held  that  he  could  not  invoke  the  provisions 
of  the  statute  to  secure  bis  discharge,  using 
the  following  language;  "Having  thus  pro- 
cured a  new  trial,  which  must  necessarily  be 
more  than  six  terms  after  his  commitment, 
he  now  seeks  to  apply  a  statute  which  lim- 
its the  time  between  commitment  and  the 
first  trial  to  the  interval  of  time  after  a  new 
trial  ordered  and  the  second  trial  being  bad. 
We  find  no  warrant  for  such  application,  ei- 
ther In  the  letter  or  In  the  spirit  of  the  stat- 
ute It  is  further  contended  that.  Inasmuch 
as  when  a  verdict  is  set  aside  or  a  Judg- 
ment reversed  and  a  new  trial  awarded,  the 
case  goes  back  upon  all  issues  of  fact  as  If 
it  had  never  been  tried,  therefore  this  stat- 
ute is  made  applicable.  Conceding  the  cor- 
rectness of  the  rule  as  to  the  manner  and 
form  to  be  observed  In  the  second  trial,  yet 
the  conclusion  claimed  by  no  means  followa 
The  Interval  of  time  between  the  commits 
ment  and  the  close  of  the  second  term  there- 
after cannot  be  retraced,  nor  the  statute, 
which  might  then  have  been  invoked,  be  made 
applicable  to  a  second  period  of  time  com- 
mencing long  after  the  expiration  of  the  time 
specified  In  the  statute."  In  Glover's  Case, 
109  Mass.  340,  construing  a  statute  which 
required  that  the  accused  be  tried  "at  the 
next  terra  of  the  court  after  the  expiration  of 
six  months  from  the  time  when  he  was  Im- 
prisoned," the  court,  holding  that  this  stat- 
ute bad  no  application  to  a  second  trial,  said: 
"A  trial  before  the  expiration  of  six  montlis 


meets  ttie  purpose  of  the  statute  In  securing 
to  the  prisoner  an  early  opportunity  of  relief 
from  an  unfounded  charge.  Having  had  that, 
his  application  for  another  trial  la  not  of  ab- 
solute right,  but  Is  addressed  to  the  Judicial 
discretion  of  the  court"  In  State  v.  Wits, 
Sheriff,  76  N.  J.  Law,  410,  89  Atl.  255,  the  ac- 
cused sought  release  on  recognizance  on  the 
ground  that  after  a  trial  and  disagreement 
In  one  term,  he  had  not  been  brought  to  tri- 
al In  the  second  term  thereafter,  under  a 
statute  providing  for  sacb.  release  In  case  the 
defendant  be  not  tried  "at  the  term  in  which 
Issue  is  Joined  or  at  the  term  after."  The 
court  in  denying  the  application,  said: 
"While  In  strictness  the  word  trial'  Im- 
plies a  verdict  It  was  clearly  not  contem- 
plated by  the  statute  that  a  verdict  must  be 
had  at  the  first  or  second  term,  or  the  pris- 
oner be  entitled  to  bis  discharge.  The  evil 
which  the  act  was  intended  to  remedy  was 
the  continued  Incarceration  of  citizens  ac- 
cused of  crime  because  of  delay  of  prosecu- 
tors In  moving  the  Indictments  for  trial.  If 
it  were  otherwise,  two  disagreements  at  suc- 
cessive terms  would  require  the  defendant's 
discharge,  or  a  postponement  for  good  cause 
by  the  court  Under  the  view  we  take  of  the 
meaning  and  purpose  of  the  statute.  It  was 
satisfied  by  the  trial  and  disagreement  of 
April  term,  1907,  and  became  Inoperative 
thereafter." 

While  we  are  not  favored  with  brief  or  ar- 
gument on  respondent's  part  we  have  made 
a  careful  examination  of  the  authorities  cit- 
ed by  the  trial  court  as  sustaining  his  deci- 
sion. In  Re  Murphy,  7  Wash.  257,  34  Pac. 
834,  the  defendant  was  once  tried,  convict- 
ed, and  a  new  trial  granted  before  the  ex- 
piration of  60  days  from  the  trial  bad. 
This  court  said  that  the  statutory  provision 
"should  not  be  held  to  apply  to  this  kind 
of  a  case,  at  any  rate  until  after  the  ex- 
piration of  60  days  from  the  making  of 
the  order  setting  aside  the  trial  whldi  was 
had."  Manifestly  the  question  here  present- 
ed was  not  before  the  court  In  re  Begerow. 
133  Cal.  349,  65  Pac.  828,  S6  L.  R.  A.  613,  8-5 
Am.  St.  Rep.  178,  construing  a  statute  sim- 
ilar to  ours,  holds  that  the  60-day  require- 
ment is  applicable  to  the  period  commencing 
after  a  trial  resulting  in  a  disagreement  of 
the  Jury.  .  The  court  argues.  In  substance, 
that.  If  one  trial  be  held  to  satisfy  the  stat- 
ute, the  same  contention  would  apply  to  the 
constitutional  guaranty  of  a  speedy  trlaL  We 
think  not  The  statute  fixes  a  specific  time, 
beginning  with  a  specific  event  within  which 
trial  must  be  had,  unless  good  cause  to  the 
contrary  be  shown.  That  specific  event  (the 
filing  of  information)  limits  the  operation 
of  the  statute  to  the  first  trial. 

[3]  The  provision  in  the  Constitution,  art. 
1,  S  22,  contains  no  such  limitation.  The 
provision  for  a  speedy  public  trial  therein 
contained,  therefore,  ai^lles  to  all  time  dur- 
ing which  the  accused  is  subject  to  trial ;  and. 
inasmuch  as  It  flzss  no  time  aa  fl»*'n'itf  a 
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speedr  trial«  the  time  of  retrial,  after  the 
statute  has  been  satisfied  by  a  first  trial,  is 
of  necessity  left  to  the  Judicial  discretion  of 
the  trial  court  What  In  such  a  case  is  a 
speedy  trial  must  depend  upon  the  circum- 
stances of  the  case.  "Again  it  is  required 
that  the  trial  be  speedy,  and  here,  also,  the 
Injunction  is  addressed  to  the  sense  of  Jus- 
tice and  sound  Judgment  of  the  court"  Cool- 
ey's  Const  Lim.  (7(h  Bd.)  440. 

[4, 1]  There  Is  another  distinction  between 
the  mandate  of  the  statute  and  the  provi- 
sion of  the  Constitution.  The  one  is  a 
statutory  mandate;  the  other  a  constitution- 
al privilege.  The  statute  Imposes  upon  the 
state  the  duty  to  bring  the  accused  to  tri- 
al within  the  60  days.  Tbe  state  must  take 
the  initial  action.  The  Constitution  accords 
a  right  to  the  accused  to  a  speedy  public 
trial.  If  he  does  not  demand  it,  he  should 
not  complain.  Such  is  the  rule  under  stat- 
utes not  mandatory.  "A  demand  for  a 
trial,  a  resistance  to  a  postponement  or 
some  other  effort  to  secure  a  speedy  trial 
must  be  sbown  to  entitle  the  accused  to  a 
discharge  under  tbe  statute  by  reason  of  the 
delay  of  the  prosecution."  12  Oyc.  SCO.  mat 
a  constitutional  right  may  be  waived  by 
the  accused  has  been  repeatedly  held  by 
this  court  State  v.  Ash,  68  Wash.  194,  122 
Pac.  995,  30  L.  R.  A.  (N.  S.)  611;  State  v. 
Quinn,  66  Wash.  295,  lOS  Pac.  818.  This 
court  has  also  held  that  even  the  mandatory 
statutory  provision  Is  waived  by  a  failure  to 
ask  for  a  dismissal  until  Just  before  trial. 
State  T.  Alexander.  65  Wash.  488,  118  Pa& 
645.    See^  also.  State  r.  Serlght  48  Wash. 

307.  93  Pac.  K21 ;  State  v.  Lorenzy.  59  Wash. 

308,  109  Pac.  1064,  Ann.  Cas.  1012B.  153. 

A  fortiori  it  would  seem  that  the  constitu- 
tional right  should  be  deemed  waived  by  tbe 
failure  to  ask  for  a  trial,  the  silent  acquies- 
cence In  tbe  delay,  and  the  failure  to  claim 
the  constitutional  right  until  the  cause  had 
been  definitely  set  for  trial  upon  the  re- 
quest of  the  state,  and  then  only  by  a  mo- 
tion to  dismiss.  "As  to  what  constitutes  a 
speedy  trial,  and  what  action  must  be  tak- 
en by  Uie  accused  to  avail  himself  of  the 
right  to  a  dismissal  because  of  delay,  the 
authorities  are  conflicting.  Except  in  so  far 
as  statutes  may  otherwise  require,  we  think 
the  rule  should  be  that  a  demand  for  trial, 
resistance  to  postponement  or  some  other 
effort  to  secore  a  speedy  trial  on  the  part  of 


the  accused,  should  be  shown  to  entitle  him 
to  a  discharge  on  the  ground  of  delay.  12 
Cy&  500.  All  our  statute  requires  la  a  tri- 
al at  the  next  term  after  the  finding  of  tbe 
indictment,  unless  for  good  cause  shown,  or 
upon  application  of  tbe  accused  It  be  post- 
poned. It  does  not  declare  that  in  case  of 
a  disagreement  a  second  trial  must  be  had 
at  tbe  next  succeeding  term.  Nevertheless, 
under  the  Constitution,  another  trial  should 
follow  a  disagreement  with  reasonable  speed, 
or  the  action  should  be  dismissed.  What  la 
reasonable  speed  depends  upon  the  circum- 
stances surroimdlng  each  particular  case. 
There  is,  therefore,  nothing  in  our  statutes 
or  Constitution  which  precludes  recognition 
of  the  rule  that  where  one  trial  has  taken 
place  in  compllsjice  with  the  statute,  which 
has  resulted  in  a  disagreement  It  Is  In- 
cumbent upon  the  accused  to  at  least  mani- 
fest a  desire  for  another  trial  before  he  is 
entitled  to  a  dismissal  on  tbe  ground  of 
delay."  State  v.  Lampbere,  20  S.  I>.  98,  104 
N.  W.  1088,  1040. 

There  can  be  no  question  that  if  at  any  time 
during  the  period  after  the  remittitur  from 
this  court  the  respondent  had  demanded  a 
speedy  trial,  It  must  liave  been  accorded  him 
or  the  Information  dismissed,  in  the  absence 
of  good  cause  shown  fbr  a  continuance  on  the 
state's  part  Nor  do  we  hold  that  the  show- 
ing now  made  by  the  state  would  have  been 
sufBclent  bad  a  trial  been  demanded. 

[I]  We  do  hold,  however,  that  the  showing 
made  should  be  held  a  auffldent  excuse  for 
failure  to  bring  the  respondent  to  an  earlier 
trial,  since  he  has  never  expressed  a  desire 
to  be  tried.  The  constitutional  privilege  of 
a  speedy  trial  was  intended  to  prevent  an 
arbitrary,  indefinite  imprisonment  without 
any  opportunity  to  the  accused  to  face  his 
accusers  In  a  public  trial.  It  was  never 
intended  as  furnishing  a  technical  means 
for  escaping  trial.  It  does  no  violence  to 
this  provision,  either  In  letter  or  spirit  to 
hold  that  there  has  been  no  arbitrary  denial 
of  the  right  to  a  speedy  trial  under  the  cir- 
cumstances set  forth  in  the  state's  showing, 
where,  as  her^  the  accused  has  never  de- 
manded a  trial. 

Tbe  Judgment  Is  reversed,  and  tbe  cause  is 
-ronanded  for  trial. 

CROW,  a  J.,  and  MAIN,  MOBBIS,  and 
FCIiLDRTON,  JJ.,  concur. 
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ABIZONA  EASTBRN  B.   CO.   T.  OLOBE 
HAEDWABE  CO.  et  aL  (SOLOMON- 
WICKERSHAM  CO..  Interrener). 
(Snpreme  Court  of  Ariz<Hia.    B^eb.  17,  1818.) 

1.  HECHANIOS'  LlBNS  (S  111*)— TZHB  OF  FIL- 
ING Statement— Statutes. 

Under  Civ.  Code  1901,  par.  2898,  providing 
tbat  persons  furniahing  services  or  material 
towards  the  alteration,  repair,  etc,  "shall  deliv- 
er to  the  owner,  within  60  days  from  the  com- 
pletioa  of  the  improvement,  bis  statement,"  etc, 
materialmen  and  those  furnishing  services  may 
perfect  their  demands  into  a  lien  at  any  time 
after  they  have  ceased  to  labor  or  furnish  ma- 
terial, whether  or  not  the  original  contrac^r 
has  completed  the  structore,  providicz  it  is  done 
not  later  than  60  days  after  its  completion. 

[Ed.  Note.— For  other  cases,  aee  Mechanics* 
Liens,  Cent  Dig.  §{  144-146;    Dec  Dig.  | 

2.  Plbadiko  (Si  8,  433*)—  Plea  of  Nospat- 

MBNT  ~  GBNBBAI.  DnCUBBBE  —  G0BKD  BT 

JUDOUENT. 

An  allegation  that  a  debt  "was  due  and 
owing"  waa  a  legal  conclusion  and  an  unsatis- 
factory plea  of  nonpayment ;  bat  the  dfefect,  as 
against  a  merely  general  deihnrrer,  was  cured 
by  a  judgment,  where  it  does  not  appear  that 
it  was  directly  called  to  the  attention  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  12-28%,  14ffl-l477;  Dec  Dig. 
H  8,  433.*] 

a  Pleading  (}  433*)  —  Habiclbss  Ebbob  — 

Substantial  Justice. 

Under  Const,  art.  6,  S  22,  providing  that 
no  cause  shall  be  reversed  for  technical  error 
in  pleading  or  proceedings,  when  npon  the  whole 
case  it  shall  appear  that  substantial  justice  has 
been  done,  an  allegation  tbat  a  debt  "was  due 
and  owing,"  though  unsatisfactory  as  an  allega- 
tion of  nonpayment,  will  be  held  cured  by  judg- 
ment, where  the  issue  of  indebtedness  was  tried 
out  as  fully  as  though  the  pleadings  were  per- 
fect, and  it  does  not  appear  that  the  court's 
attention  was  directly  csiUed  to  it,  though  there 
was  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  1451-1477;  Dec  Dig.  f  433.*1 

4.  Railroadb  (8  188*)— Complaint— Sebvices. 

In  an  action  to  enforce  a  mechanic's  lien 
on  a  railroad,  allegations  that  teams  were  fnr- 
□ished  the  contractor  "for  the  purpose  of  con- 
structing the  line  of  railroad,  and  that  such 
teams  were  employed  for  the  pur^wse  and  did 
construct  the  said  line,"  were  sufficient  to  show 
tbat  the  teams  were  actually  used  ia  the  work. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Die.  H  618-621 ;  Dec.  Dig.  i  18a*] 

6.  Mechakiob*  LiEits  a  207*)— Waives  op 
Right  of  Lzbn— Waives  of  Ijxv  by  Con- 

TBACTOn. 

While  a  materialman  or  laborer  could  per- 
sonally waive  his  right  to  a  lien  on  an  improve- 
ment, the  contractor  cannot  waive  it  for  him 
tn  his  contract  with  the  owner. 

[Ed.  Note.— EV>r  other  cases,  see  Hecbanica' 
Liens,  Cent  Dig.  {  381;  Dec  Dig.  f  207.*] 

6.  Appeal  and  Brbob  (S  864*)— Review— Ap- 
peal nOH  JUDOUIH^MOIION  FOB  NeW 

Tbial. 

Under  Civ.  Code  1901.  pars,  1212,  1213, 
1214,  and  1403,  providing  when  the  Supreme 
Court  shall  have  jurisdiction  of  appeals  and 
when  appeals  could  be  taken,  an  appeal  from 
the  judgment  does  not  authorize  a  review  of  the 
whole  record,  but  is  confined  to  fundamental 
errors  in  the  judgment  roll  and  the  court  may 
not  look  into  the  evidence  'and  alleged  errors 


in  Its  admia^Mi  or  rejection;  and  one  taUinv 
to  appeal  tenn  uk  oraer  overruling  a  motion 
for  a  new  trial  abandoned  any  error  propoand* 

ed  by  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  H  176&3787,  3456-8461; 
Dec  Dig.  S  864.*] 

7.  Appeal  aitd  Ebbob  (|  1036*)— HABULisa 
Ebbob— Intebvbntion. 

Where  one  who  had  famished  supplies  to 
a  contractor  got  judgment  against  him  and  gar- 
nished the  owner,  a  denial  of  his  aiq)lication  to 
intervene  in  a  suit  by  otheia,  who  had  iwrfected 
mechanics'  liens  on  the  property,  where  the 
amount  necessary  to  paj  such  hens  exceeded 
the  amount  due  t^e  contractor,  was  not  prejn- 
diciaL 

[Ed.  Note.— For  otiier  cases,  see  Appul  and 
Enor^^Cent  Dig.  ||  406(MOT4;  Deo.  Dig.  1 

Appeal  and  Error  from  District  Court, 
Gila  County ;  before  Justice  Ernest  W.  Lewis. 

Action  by  the  Globe  Hardware  Company 
and  others  against  the  Arizona  Eastern  Rail- 
road Company,  in  which  the  Solomon-Wick- 
ersham  Company  Intervened.  Judgment  for 
plaintiffs,  and  defendant  appeals  and  the 
Solomon-Wickersham  Company  brings  error. 
Affirmed. 

The  Crandall  Contracting  Oompany,  on  the 
21st  of  August,  1900,  entered  into  a  contract 
with  the  Glla  Valley,  Globe  A  Northern  Rail- 
way Company  "to  famish  all  labor  and  equip- 
ment and  to  perform  all  work,  consisting  of 
clearing,  grubbing,  ditching,  excavating  ma- 
terial from  cuts  and  borrow  pits  and  depos- 
iting same  In  embankments  In  accordano« 
with  the  Bpeclflcations  hereinafter  named.  In 
the  construction  of  a  branch  line  five  and 
one-half  miles  long,  more  or  less,  said  branch 
to  leave  the  main  line  at  the  south  end  of  the 
Globe  yard  and  extending  to  the  mines  of  the 
Arizona  Commercial  Company.  Tlie  afore- 
said work  shall  be  commenced  on  or  before 
the  1st  day  of  September,  1909,  at  such  points 
as  the  engineer  may  direct;  and  shall  be 
completed  on  or  before  the  Ist  day  of  De- 
cember, 1909.  It  shall  be  carried  on  at  such 
points  and  with  such  rate  of  progress  as  the 
engineer  may  direct"  Then  follows  the  spec- 
Iflcations  of  work  to  be  done  and  the  prices 
to  be  paid.  The  appellant,  Arizona  EJastem 
Railroad  Company,  an  Arizona  corporation, 
in  January,  1910,  became  the  owner  of  the 
lines  of  railroad  theretofore  belonging  to 
Gila  Valley,  Globe  ft  Northern  Railway  Com- 
pany, and  at  the  same  time  assumed  all 
of  the  obligations  of  Crandall  Contract- 
ing Company's  contract  On  or  about  April 
3,  1910,  the  contracting  company  threw  up 
its  contract  and  abandoned  the  work,  ow- 
ing the  several  sums  for  which  these  soItB 
are  brought  The  appellant  then  took  up 
the  work,  and  without  cessation  complet- 
ed the  work  on  May  28,  1910.  The  appellees 
filed  liens  against  the  line  or  piece  of  rail- 
road described  In  contract,  alleging  work 
and  labor  performed  or  material  furnished 
to  the  contracting  company.  The  lower  court 
ordered  a  consolidation  of  all  of  the  abov» 


*For  eUur  cases  see  sam*  toplo  and  soctlon  NUMBER  lo  Dec.  Dig.  ft  Am.  Dig.  Kay-No.  Ssriw  ft  Rw'r  Intees 
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cases,  and  tbey  were  tried  as  one  case.  Judg- 
ment was  entered  In  favor  of  appellees 
against  the  Crandall  Ckintractlng  Company, 
and  also  a  decree  foreclosing  tbelr  liens 
against  appellant's  line  of  railroad.  Appel- 
lant brings  ttie  case  here  on  appeal  from  the 
Judgments  foreclosing  the  Ilois. 

Nave  ft  OampbeH,  of  Tncson,  for  plaintUT 
In  error.  Rawlins  &  Little,  of  Olobe,  and  E. 
S.  Ivea  and  B.  U  Fattee,  twth  of  Tncsonf  for 
appelant.  George  R.  Hill,  of  Globe,  for  ap- 
pellees. George  J.  StoiMinan,  of  Phoenix,  for 
appellees  Gl<^  Hardware  Co.  and  Old  Do- 
minion Conunerdal  Co. 

BOSS,  3.  (after  stating  the  facts  as  above). 
The  appellant  railroad  company  interposed 
to  all  the  complaints  general  and  special  de- 
murrers, and  now  insists  that  the  trial  court 
erred  In  oTerrallng  the  demurrers. 

[1  ]  One  objection,  and  It  applies  to  all  the 
complaints,  la  that  they  fall  to  allege  the  ap- 
pellant was  served  with  a  copy  of  the  lien 
dalms  within  60  days  after  the  completion 
of  the  line  of  railroad  against  which  the  lien 
Is  claimed,  or  to  allege  that  same  was  com- 
pleted at  the  time  of  making  and  serving  of 
the  statements  of  11^  The  complaints  show 
that  the  lien  claims  were  served  on  defend- 
ant and  01ed  wltE  the  county  recorder  within 
60  days  after  rendering  the  services  or  fur- 
nishing the  material,  and  alleges  that  the 
contracting  company  "stopped  said  work  and 
abandoned  said  contract"  on  April  3,  1910. 

Paragraph  2898,  R.  8.  1901,  provides  that 
persons  who  famish  material  or  render  serv- 
ice towards  the  erection,  alteration,  repairs, 
construction,  or  completion  of  any  building 
erected  or  Improvement  made,  under  a  con- 
tract between  the  owner  and  original  con- 
tractor, shall  deliver  to  the  owner,  within  60 
days  from  the  completion  of  such  building  or 
improvemrat,  his  statement  of  account;  and 
that  thereupon  the  owner  may,  for  his  pro- 
tection, retain  ont  of  the  amount  due,  or  to 
become  due,  the  original  contractor  such  ac- 
count The  owner  and  the  building  or  im- 
provement, upon  the  service  of  such  state- 
ment of  account,  become  liable  for  the  rea- 
sonable value  of  such  labor  done  and  ma- 
terial furnished. 

The  appellant  insists  upon  a  literal  con- 
struction of  this  section,  and  argues  that  la- 
borers and  materialmen  who  render  services 
or  furnish  material  most  await  the  comple- 
tion of  the  structure  before  attempting  to 
fix  their  Hens;  and  that,  inasmuch  as  the 
complaints  in  these  cases  fall  to  show  a 
completed  structure,  the  Hen  claims  were  fil- 
ed prematurely,  and  must  therefore  fall. 

The  primary  object  of  our  Hen  law  la  to  In- 
snre  to  the  laborer  and  materialman  the  pay- 
ment of  their  accoimts,  and  incidentally  to 
protect  the  owner  against  the  flHng  of  Ileus 
by  such  persons  against  bis  property  for 
services  and  material  rendered  and  fnrnlsb- 
ed  the  original  contractor.  Tba  statemoit  of 
129P.-70 


Hen  provided  for  by  paragraph  2898,  supra, 
when  served  upon  the  owner,  entitles  him  to 
withhold  payment  of  the  amounts  claimed 
from  the  contractor,  and  thereby  Insures 
him  against  the  delinquencies  of  the  latter. 
Ttta  being  so,  It  would  seem  that  diligence 
on  the  part  of  those  working  for  or  dealing 
with  the  contractor  should  be  encouraged; 
otherwise  the  owner  might  pay  oS  the  origi- 
nal contractor  and  later  find  his  property 
plastered  with  Hens  of  laborers  and  material- 
men whose  accounts  had  been  left  unpaid. 

Our  view  of  paragraph  2898  Is  that  It  lim- 
its the  time  after  vhlch  no  lien  may  be  filed 
against  the  property  of  the  owner  to  00  days 
after  the  completion  of  the  structure.  In 
other  words,  we  bold  that  the  jwsons  deal- 
ing with  the  original  contractor  may  poftet 
their  demands  into  a  lien  avduat  the  prop- 
erty of  tiie  owner  at  any  time  after  they  have 
ceased  to  labor  or  fumlali  material,  wheth- 
er the  original  contnctor  has  completed  the 
stroctore  or  not,  providing  it  is*  done  not 
later  than  00  4ays  after  the  completion  of 
the  stmctuxa  Sndi  a  construction  is  In  har- 
mony with  paragraph  2880,  Id.,  which  pro- 
vides generally  for  persons  performing  la- 
bor or  famishing  material  directly  to  the 
owner.  Under  this  parograi^  the  persons 
performing  labor  or  furnishing  material  may 
fix  and  secure  the  lien  within  90  days  after 
the  completion  of  such  labor  or  famishing 
material.  They  are  not  required  to  await 
the  completion  of  the  structure  before  per- 
fecting their  lien.  Tb»  limitation  has  refer- 
ence to  the  completion  of  the  performance 
of  labor  or  the  furnishing  material,  regard- 
less ot  the  completed  or  Incompleted  condi- 
tion of  the  structure  at  the  time 

The  construction  contended  for  by  appel- 
lant would  often  Inflict  great  hardship  and 
loss  to  the  owner  of  the  structure  or  improve- 
ment, and  defer  to  unreasonable  lengths  the 
time  of  payment  of  laborers  and  materialmen 
dealing  with  the  contractor,  or  entirely  de- 
feat them  in  the  collection  of  their  claims. 
The  contractor  might  complete  the  structure 
and  collect  the  contract  price,  leaving  un- 
paid many  bills  for  labor  and  material.  The 
laborers  and  materialmen  could  delay  filing 
Hens  until  the  last  day  of  60  days  after  the 
completion  of  the  structure  and  enforce  their 
claims,  notwithstanding  the  contractor  had 
been  fully  paid  the  contract  price.  Or  the 
laborer  and  materialman  dealing  with  the 
contractor  may  have  finished  their  contract 
in  the  [wrformance  of  specified  labor,  or  in 
furnishing  definite  and  specified  material, 
payments  for  which  might  be  postponed  for 
months  or  years  because  of  suspension  of 
work  by  contractor,  or  defeated  entirely  by 
abandonment  on  the  part  of  the  contractor. 

In  Baldridge  v.  Morgan,  16  N.  M.  249,  106 
Paa  342,  Ann.  Gas.  1912C,  337,  It  was  the 
contention  of  the  appellant  that  the  lien 
had  bem  filed  prmnaturely,  because  it  was 
filed  before  the  bnlldlng  was  completed.  The 
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New  Mexico  statute  to  that  "every  pCTson 
nve  the  original  contractor,  claimtDg  the 
benefit  of  this  act,  most,  within  sixty  days 
after  the  coiopletlon  of  any  building,  file  for 
record,"  etc.  That  court  said:  "Here  the 
question  is  squarely  presented  to  ub  wheth- 
er the  Legislature  fixed  a  period  of  time  dur* 
'  Ing  which  a  lien  of  a  subcontractor  must  be 
filed,  or  did  It  fix  a  point  of  time  after 
which  SQCb  a  lien  could  not  be  filed  7  *  •  • 
We  therefore  hold  that  the  clause  that  re- 
quires a  subcontractor  to  file  his  lien  'within 
sixty  days  after  the  completion  of  any  build- 
ing/ etc.,  fixes  a  time  after  which  such  lien 
to  not  to  be  filed,  and  does  not  fix  a  period 
of  time  during  which  It  must  be  filed;  or,  in 
other  words,  that  the  time  for  filing  does  not 
commence  to  ran  from  or  await  the  comple-. 
tlon  of  the  building.  Hunter  et  aL  t.  Tradiee 
Lodse.  14  Nev.  24." 

Thto  construction  of  paragraph  2866  dis- 
penses with  the  necessity  of  determining 
what  effect  the  abandonment  of  the  work  by 
the  original  contractor  had  upon  the  rights 
of  the  appellees,  holding  as  we  do  that  their 
right  to  fix  and  secure  their  liens  dated  from 
the  time  Qiey  quit  work  or  ceased  to  furnish 
material,  and  not  from  the  completion  of  the 
structure  or  improTement,  and  that  the  lim- 
itation upon  thto  right  to  fix  and  secure  the 
lien  to  that  It  moat  be  perfected  not  latw 
than  00  days  after  the  oompletton  of  tbe 
atrnctuve  or  Improvement 

[t]  Tbe  a]n>dlant  inslats  that  the  Tarioos 
oomplalntB  (except  in  the  Globe  Hardware 
Company  caw)  are  vulnerable  to  the  general 
demurrer,  upon  the  ground  that  they  fail  to 
allege  that  ttie  amounts  claimed  had  not  beoi 
paid  at  or  priw  to  the  tfmes  of  flling  com- 
plaints. Nonpayment  to  alleged  In  tbe  Old 
Dominion  Oommadal  Company  case,  tn  the 
First  NatlfHial  Bank  case,  in  tbe  John  Brac- 
co  case,  In  the  Maxon-Nowlln  Company 
cas^  and  In  the  F.  B.  Long  case,  and  it  there- 
fore fc^owB  that  flw  objection  to  these  com- 
plaints to  nnfounded. 

In  ttie  Augnstl  and  Parker  cases  the 
claims  of  lien,  as  filed  in  the  county  record- 
er's offlce^  are  set  forth  in  tbe  oomplainto  in 
haec  verba,  and  in  ttiese  notleea  ot  Hen  to  the 
statement  that  '*Baid  sums  are  now  due  and 
owing  over  and  above  all  crfTsets  and  counter- 
claims,"  and  that  such  sums  "are  the  net 
amounts  now  due  and  owing  the  said  em- 
ployes and  claimants,"  less  set-offs.  In 
the  Augustl  case  is  the  further  allegation 
that,  at  the  time  of  instituting  the  suit,  there 
was  due  the  amount  claimed  in  the  notice  of 
Hen ;  and  In  the  Parka>  case  that  there  was 
owing  plaintiff  tbe  sum  claimed  in  the  no- 
tice of  ll«i.  Neither  of  these  complaints,  in 
so  many  words,  alleges  nonpayment  Appel- 
lant contends  that  these  complaints  are  fatal- 
ly defective  for  that  reason.  There  are  al- 
legations of  employment  at  stipulated  wages, 
of  the  rendering  of  the  service  or  fall  per^ 
formance,  of  the  amount  due  and  owing  over 


and  above  offsets  and  counterclaims,  both  in 
the  lien  notices  that  are  Incorporated  into 
the  complaints  and  by  affirmative  allegattons 
tn  the  complaints. 

The  appellants  answer,  in  addition  to  tbe 
general  demurrer,  contained  several  special 
demurrers  and  pleas  in  bar  of  the  action. 
The  spectol  demurrers  did  not  attach  the 
complaint  for  a  failure  to  jdead  nonpay- 
ment; nor  was  there  a  plea  of  paynmt  in 
the  answw.  The  complaints  stated  good 
causes  at  action,  «c^t  for  tbe  omission  to 
allege  nonpayment  We  cannot  tell  from 
tbe  record  whether  the  defect  now  complain- 
ed of  was  directly  called  to  the  attention  of 
the  trial  court  Tbe  allegation  that  tbe  debt 
"was  due  and  owing"  was  a  legal  ooncla- 
sion  of  the  pleader  and  a  v^  imperfect  and 
nnsattofactory  plea  of  nrapayment;  bnt  we 
think  this  defect  in  the  comidalnts,  as  against 
a  general  demurrer,  was  cored  by  tbe  jndc- 
ment  Grant  v.  Sheerin,  84  GaL  197,  28 
Pac  1004. 

In  Potrose  v.  ^nnter,  13B  Gai.  289,  91  Pac 
772,  a  default  case,  the  court  said:  "It  la 
'tme  that  tbe  allegation  [of  nonpaymmf]  was 
made  In  the  form  of  a  l^al  conclusion,  in 
iriildi  tbe  matwial  fact  was  Implied;  hot, 
in  the  abaence  of  any  denrarrer,  audi  faults 
oi  ifleaatng  are  cored  1^  tbe  Judgment*'  We 
are  of  tbe  opinion  tbat  If  a  eoniplalnt  con- 
tains aoffldait  facta  to  sustain  a  default 
Judgment  tbe  aame  facts  oog^t  to  be  held 
snffldcnt  to  snatain  a  Judgment  aft»  trial 
on  the  mnits.  It  to  not  logical  to  s^  that  a 
compUnt  to  so  defective  aa  to  be  Inaoffl- 
d^t  to  support  a  Jodgment  titer  trial  on 
the  merits  (Ryan  v.  Holllday,  110  OaL  8SS, 
47  Paa  891).  bnt  Bafflclait  to  sapport  a  Jadg- 
mmt  by  default  Poirose  t.  Winter,  ao^ ; 
Knox  V.  Buckman,  189  CiaL  098^  18  Pac.  42&. 

We  think  tbe  Suinraie  Court  of  Montana, 
in  Hershfleld  v.  Aiken,  8  Mont  442-4B2.  has 
adopted  the  correct  reasonable,  and  Jnst 
rale.  In  tbat  case  it  is  said:  "In  thto  esse 
the  issues  Joined  necessarily  required  on 
the  trial  proof  of  the  facto  defectively  stated 
In  the  complaint,  as  to  whether  the  amount 
of  the  notes  was  due  and  unpaid.  In  at- 
tempting to  prove  that  they  were  due  and 
payable  as  alleged,  the  plaintiffs  must  have 
proved  that  they  were  due  and  unpaid,  and 
80  tbe  court  found.  The  conduaion  to  ir- 
resistible that  In  attempting  to  prove  the 
facts  Imp^fectly  stated  they  must  have 
made  such  proof  as  would  have  supported 
the  averment,  bad  it  been  perfect  and  com- 
plete. Such  proo^  after  verdict  or  decree, 
aids  the  averment  and  cures  tbe  defect  And 
it  does  not  defeat  the  efficacy' of  sudi  proof 
if,  technically  speaking,  the  defective  aver- 
ment was  but  a  CMidnsion  of  law.  Bvldoit- 
ly  It  was  an  attempt  to  state  facts;  and 
proof  of  this  charactN',  necessarily  given  up- 
on a  trial  of  the  defective  issue,  must.  In 
like  mannw,  cure  this  aa  well  as  any  other 
defect  And  ao  we  think  It  nmj  mOOj  be 
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said  ttiat,  when  facts  are  oitirely  omitted* 
bat  an  so  connected  with  ttae  facts  alleged 
tliat  018  tacts  alleged  coold  not  be  proved 
wltbont  pxorlns  those  omitted,  after  rerdlct, 
the  flacta  omitted  will  be  premuned  to  taaye 
been  proved  open  the  trial;  and  a  defectlre 
complaint,  aided  by  such  prooi;  will  rap- 
port a  Jndgmoit'' 

[S]  la  tluu  holdiDv  that  the  defecttve  com- 
plaints in  the  Angasti  and  Parker  cases  are 
cored  by  Jndgment,  we  are  glviiv  meaning 
and  effect  to  oar  Gonstitatlcm,  whldi  pro* 
Tides  that  '*tio  caose  ahall  be  rerersed  for 
tedmical  error  in  pleading  or  proceedings 
when  upon  the  whole  case  it  sliall  appear 
that  Bubstantial  Justice  has  been  done." 
Section  22,  art.  6. 

The  issue  of  Indebtedness  was  tried  out 
in  these  cases  as  fully  as  It  could  have  been 
tried  out  on  perfect  pleadings.  The  appel- 
lant Is  not  shown  to  have  suffered  any  in* 
Jury  by  reason  of  the  defectlTe  pleadings. 

[4]  It  Is  also  urged  that  the  complaint 
In  the  Uaxon-Nowlln  Company  Case  falls  to 
show  that  the  teams,  for  the  use  of  which  a 
lien  Is  claimed,  were  ever  actually  used  In 
the  construction  of  the  appellant's  line  of 
railroad.  The  all^ntions  of  the  complaint 
are  that  the  teams  were  famished  the  con- 
tracting company  "for  the  purpose  of  con- 
structing the  line  of  railroad  abore  describ- 
ed," and  then  follows  an  itemized  statement 
of  the  number  of  animals  tumtshed,  the 
length  of  time  furnished,  and  the  price  to  be 
paid  per  day  and  month;  "that  the  said 
teams  were  employed  for  the  purpose  and 
did  construct  the  said  above-described  line 
of  railway."  We  think  these  aUegatl<His, 
while  Inartistlcally  worded,  are  sufficient  to 
show  that  the  teams  were  actually  used  in 
the  work  of  constracttng  the  appellant's 
line  of  railroad. 

[I]  Another  point  raised  by  demurrer 
grows  out  of  the  contract  between  appellant 
and  the  Crandall  Contracting  Company. 
This  contract  provided  that  neither  the  con- 
tractor, his  assigns,  subcontractors,  on- 
ployCs,  laborers;  nor  any  person  or  corpora- 
tion furnishing  material  or  performing  labor 
upon  the  work  contracted  to  be  done,  should 
have^  hold,  or  enforce  any  lien  against  appel- 
lant's property  under  the  laws  of  the  terri- 
tory of  Arizona  now  in  force,  or  which  may 
be  hereafter  enacted.  This  contract  was 
pleaded  by  the  appellant  in  bar  of  the  ac- 
tions herein.  To  this  defense  the  appellees 
demurred,  on  the  gnnmd  that  It  failed  to 
constltate  any  defense.  The  trial  court  sus- 
.  tained  the  demurrer.  The  appellant's  posi- 
tion is  that  the  contractor,  by  tbis  i^ee- 
ment,  waived  the  right  to  a  lien,  not  only 
for  itself,  but  also  for  all  persons  or  con- 
cerns furnishing  material  or  performing  la- 
bor under  tlie  contract  The  right  to  claim 
the  lien  Is  a  privilege,  and  the  person  to 
whom  it  is  granted  by  the  statute  miques- 
tkmaUy  may  waive  it  In  this  case  the  con- 


tractor did,  by  this  agreement,  waive  its  right 
to  claim  the  lien  for  any  unpaid  tnlance;  but 
we  do  not  think,  under  our  statute,  that 
ttie  right  of  lien  by  laborers  and  material- 
men is  derivative  or  dependent  upon  the 
agreement  of  the  contractor,  but  that  their 
r^hts  are  independent  of  such  agreement; 
that  their  right  to  a  ll&i  is  unatTected  by 
any  contract  between  the  owner  and  the 
contractor;  and  that,  while  they  personally 
mle^t  waive  their  ri^t  to  a  lien  on  the 
property  of  the  owner  which  has  been  made 
or  Improved  by  their  labors  or  contributions, 
the  contractor  cannot,  by  his  agreement, 
waive  it  for  them. 

The  Arizona  law  giving  liens  against  rail- 
roads is  found  In  paragraph  2902,  Revised 
Statutes  1901,  as  foOows:  "All  contractors, 
subcontractors,  laborers,  operatives  and  oth- 
er persons  who  may  labor  or  fumldi  labor, 
teams,  matolals,  madilnery,  fixtures  or  tools 
in  the  construction  or  repair  of  any  railroad, 
locomotive,  car  or  othet  equipment,  or  who 
may  labor  in  tba  operating  of  a  railroad,  and 
to  whom  money  or  wages  are  due  or  owing 
for  such  labor,  teams,  tools,  or  materials, 
shall  hereafter  have  a  lien  upon  such  sail- 
road  and  its  equipment  fer  such  nuns  as  are 
unpaid." 

The  purpose  and  intent  of  the  L^^slatnre 
to  give  to  all  the  enumerated  parties  In  the 
above  paragraph  a  direct  lien  could  not  be 
expressed  In  words  more  explicit  Each  and 
all  of  them  'ix)  whom  money  or  wages  are 
due  or  owing  for  such  labor,  teams,  tools,  or 
material  Eball  hereafter  have  a  lien  upon 
such  railroad  aqd  its  equipment  for  such 
simis  as  are  unpaid." 

The  appellees  base  their  right  to  a  Hen  up- 
on claims  for  wages  of  laborers  who  worked 
for,  or  for  material  fpmished  to,  the  original 
contractor.  "Liens  of  this  kind,  except 
where  the  statute  otherwise  provides,  arise 
by  opwation  of  law,  independent  of  the  ex- 
press terms  of  the  contract.  In  case  the  stip- 
ulated labor  Is  performed  or  the  promised 
materials  are  furnished;  the  principle  being 
that  the  parties  are  supposed  to  contract  on 
the  basis  that,  If  the  stipulated  labor  Is  per- 
formed or  the  promised  materials  are  fur- 
nished, the  laborer  or  matolalman  is  enti- 
tled to  the  lien  which  the  law  affords,  pro- 
vided he  gives  the  required  notice  within 
the  specified  time."  McMurray  v.  Brown,  91 
tJ.  S.  257,  266  (23  L.  Ed.  321);  Van  Stone  v. 
Manufacturhig  Co.,  142  U.  8.  128.  136,  12 
Sup.  Ct  181,  35  li.  Ed.  961;  Trust  Oo.  T. 
Condon.  67  Fed.  84,  14  a  C.  A  814. 

In  Central  Trust  Co.  of  New  York  t.  Rich- 
mond N.,  I.  ft  B.  R.  Co.,  68  Fed.  90,  16  a 
a  A  273,  41  L.  B.  A  468,  the  court  said: 
"It  is  not  a  lien  originating  In  a  contract  for 
a  lien,  but  arises  out  of  the  statute,  Inde- 
pendent of  any  agreement  for  a  lien,  and  is 
based  upon  the  eqnlty  of  paying  for  work 
done  or  materials  delivered."  Austin  ft  N. 
W.  Ry.  Oo.  V.  Dandd^  82  Tex.  70l 

It  is  too  «Tldent  to  Jnsttf^  moitloa  or  eMD* 
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ment,  espedallr  In  contracts  for  the  coo- 
■tructlon  ot  railroads,  tiiat  It  was  In  contem- 
plation nt  Uie  parties  tbat  many  hundreds, 
If  not  thoosanda,  of  laborers  would  be  em- 
Idtfyed  to  perfbrm  work,  and  that  mu<di  ma- 
terial would  be  needed;  and  we  think  It 
Ttolatlre  no  flindamental  right  to  hold 
that  the  owntx  amtracted  In  view  of  the 
statute  glring  such  hiborers  and  material- 
men ind^>endait  liens.  It  would  be  an  un- 
reaaonable  exaction  to  require  all  of  these 
Iabor«s  and  materialmen  to  Investigate  and 
learn  the  terms  of  the  contractor's  agreement 
with  tlie  owner,  or  deal  at  tbelr  hazard, 
where  the  law  provides  no  means  of  accem 
to  tl»  contract,  siidi  as  Its  recordation. 

Judge  Durton,  In  Jones  t.  Great  Southern 
Flr^iroof  Hotel  Co.,  86  Fed.  370,  887.  80  C. 
O.  A.  108,  125,  reviews  most  thoroughly  and 
learnedly  the  question  herein  Involved,  and 
we  quote  an  excerpt  from  fala  opinion  with 
approval:  *1tt  most  Instances  It  Is  w^  un- 
derstood that  the  contractor  will  employ 
others  to  aid  in  or  do  the  work  and  to  fur- 
nish the  materials  necessary.  The  earlier 
statutes  did  not  axtend  any  protection  to 
those  who  should  be  thus  employed  by  the 
contractor.  To 'remedy  this,  some  statutes 
gave  to  such  subcontractors,  workmen,  or 
furntsbers  of  materials  a  mere  derivative 
Hen,  by  which  they  might  be  substituted  to 
the  lien  and  claim  of  the  contractor.  In 
others,  an  Independent  lien  was  given  to  all 
who  should,  at  the  Instance  of  the  owner  or 
his  contractor,  contribute  towards  the  com- 
pletlOQ  of  the  work  either  labor  or  mate- 
rials. Of  this  character  lar  the  Ohio  statute 
undOT  consideration.  Such  statutes  rest  up- 
on the  principle  of  natural  Justice,  which 
Ues  at  the  foundation  of  the  many  Hens  or 
preferences  among  creditors  which  we  have' 
cited  from  both  the  common  and  civil  law. 
It  Is  true  that  a  Hen  is  created  In  favor  of 
one  with  whom  the  owner  has  no  direct  con- 
tractual relations.  But,  If  the  owner  makes 
the  contract  with  the  law  before  him,  the 
law  enters  into  and  becomes  a  part  of  the 
contract  'I'he  legal  effect  of  the  contract  la 
to  give  a  Uen  to  aH  who,  at  the  instance  of 
hLs  contractor,  Shall  be  employed  to  furnish 
labor  or  materials  for  the  work  which  he  has 
let  out  So  far  as  such  a  statute  is  limited 
to  future  contracts,  it  cannot  be  said  to  Im- 
pair the  obligation  of  a  contract  If  the  law 
be  subject  to  no  other  objections,  it  Impairs 
uo  contract ;  for  all  thereafter  made  are  en- 
tered Into  upon  the  basis  of  the  law." 

The  highest  courts  of  the  states  of  Blaine 
and  Montana  have  upheld  the  right  of  In- 
dependent liens  by  laborers  and  material- 
men, notwithstanding  the  contract  between 
the  owner  and  the  original  contractor  con- 
tained a  proTlsIon  against  Uens.  Norton  t. 
Clark,  85  Me.  357,  27  AU.  252;  Miles  t. 
Cootts,  20  Mont  47,  49  Pac.  393.  And  Colo- 
rado, while  not  deciding  the  question.  Inti- 
mates a  leaning  that  way  In  Jarvis  v.  State 


Bank,  22  Oolo.  80»,  46  Paa  BOS»  806,  OS  Am. 
St  Bep.  120. 

At  27  Gya  8S  It  la  said:  **Biit  the  more 
generally  accepted  view  Is  that  tike  owner 
and  contractor  cannot  by  contract  between 
themselves,  deprive  the  subcontractor,  ma- 
terialman, or  workman  of  the  ri^t  to  a  Itoc 
which  the  statute  givea  blm."  We  fliink 
that  the  Just  rule,  and  are  contented  to 
adopt  it 

[I]  The  ai^lant  contends  that  the  Judg- 
ment of  the  trial  court  should  be  reversed 
for  errom  in  the  admission  of  evidence  and 
fbr  want  of  evidence  to  sustain  it.  The  ap- 
peal is  from  the  Judgment  only.  A  motion 
for  a  new  trial  was  made  and  overruled, 
and  the  order  overruling  the  motion  Is  as- 
signed as  error.  No  appeal,  however,  was 
taken  from  the  ordtt  overruling  the  motion 
for  new  trial.  The  appeal  being  from  the 
Judgment  tmly,  the  question  is:  Hay  wa^  un- 
der the  law,  review  errors  alleged  to  have 
been  committed  in  the  allowance  or  rejection 
of  evidence,  or  look  Into  the  evidmce  to  de- 
termine If  It  supports  the  Judgment? 

Paragraph  1212,  B.  S.  1001,  provides  that 
the  Supreme  Court  shall  have  Jurisdiction  to 
review,  upoa  appeal,  the  Judgments  of  the 
district  court  (now  superior  courts)  In  the 
four  cases  enumerated.  Paragraph  1213 
provides  that  upon  the  appeal  from  the  Judg- 
ment any  Intermediate  order  involving  the 
merits  and  necessarily  affecting  the  Judg- 
ment may  be  reviewed.  Paragraph  1214  pro- 
vides that  the  Supreme  Court  shall  also  have 
Jurisdiction  to  review,  upon  appeal,  the  fol- 
lowing orders  of  the  district  courts  (now  su- 
perior courts):  "(1)  An  order  refusing  a  new 
trial  or  granting  a  motion  In  arrest  of  Judg- 
ment •  •  Paragraph  1403  provides 
that  "an  appeal  •  •  *  may  be  taken  to 
the  Supreme  Court  from  any  final  Judgment, 
*  *  *  and  from  any  <urders  mentlraied  In 
section  1214.   •  •  • « 

Reading  these  paragrai^  togethm,  it 
seems  to  us  that  a  party,  feeling  aggrieved 
by  the  order  overruling  his  motion  for  a 
new  trial  to  have  the  same  reviewed,  must 
appeal  from  such  order.  The  appeal  from 
the  Judgment  does  not  Include  an  appeal 
from  the  order  overruling  the  motion  for  a 
new  trial.  An  appeal  may  be  taken  from 
both,  but  an  appeal  from  the  Judgment  does 
not  authorize  a  review  by  this  court  of  the 
whole  record,  as  would  be  the  case  If  the 
appeal  was  from  both  the  Judgment  and  or- 
der overruling  the  motion  for  a  new  trlaL 
In  other  words,  if  the  appeal  is  from  the 
Judgment  only,  this  court,  iQ  Its  examina- 
tion of  the  case.  Is  confined  to  the  Judgment 
roll,  and  may  not  look  into  the  evidence  and 
alleged  errors  in  Its  admission  or  rejection. 

The  appellant  falling  to  appeal  from  the 
order  overruling  the  motion  for  a  new  trlaJ, 
and  the  statute  requiring  such  appeal  to  give 
this  court  Jurisdiction  to  review  the  order, 
we  are  precluded  from  examining  the  record. 
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except  for  errors  of  a  fandamental  charac- 
ter  a[q>earliis  In  the  Jadgment  roll.  By  fall- 
ing to  vP9Mi  from  the  order,  the  ai^llant 
abandoned  the  motion  for  a  new  trial  and 
any  error  that  was  propounded  by  It,  and  la 
before  this  court  as  though  no  motion  for  a 
new  trial  had  ever  been  made.  If  the  ap- 
pellant wanted  thla  court  to  review  the  rnl- 
IngB  of  the  trial  court  admitting  and  re- 
jecting erldence,  or  If  It  wanted  this  court 
to  pass  on  the  sufficiency  of  the  evidence  to 
support  the  Judgment,  It  should  have  not 
only  made  its  motion  for  a  new  trial,  but 
appealed  from  the  order  overruling  the  mo- 
tion. Groonds  v.  Bal^  1  Aria.  227,  25  Pac 

Solomon-Wickersbam  Company,  Intervener. 

[7]  When  the  Crandall  Contracting  Com- 
pany ceased  operations  and  abandoned  the 
construction  work  on  appellant's  line  of  rail- 
road, It  was  Indebted  to  Bolomon-Wlcker- 
sham  Company  in  the  sum  of  $13,000  for 
supplies  famished  it  Solomon-Wickeraham 
Company  brought  salt  against  the  contract- 
ing company  and  garnished  the  appellant 
Appellant  answered  the  garnishment  admit- 
ting an  Indebtedness  to  the  contracting  com- 
pany in  a  sum  much  less  than  the  Solomon- 
Wlckersham  Company's  demand,  and  in  Its 
answer  pleaded  the  Uen  claims  involved  in 
the  above-conaolidated  cases  as  a  defense  to 
a  Judgment  on  the  writ  of  garnishment  The 
Ht^mon-Wlckersham  Company  obtained  Jndg- 
m«it  against  the  contractlnK  company  for 
the  amount  of  its  demands,  but  pending  the 
lira  salts,  action  on  the  garnishment  pro- 
ceeding was  postponed.  After  obtaining 
judgment  against  the  contracting  couiimny, 
the  Solomon-Wlckersham  Company  filed  its 
application  for  leave  to  intervene  in  the  con- 
solidated cases,  which  application  was  de- 
nied. Since  we  have  held  that  the  claims 
of  appellees  are  liens  upon  the  appellant's 
railroad,  and  It  appearing  that  the  total  of 
Uen  Judgments  equals  or  exceeds  the  amount 
owing  by  appellant  to  the  contracting  com- 
IMuy,  the  plaintiff  In  error  could  not  be  bene- 
fited by  Interrenllon.  Had  the  liens  been 
disallowed,  the  right  of  the  plaintiff  in  er- 
ror to  Intervene  would  be  of  vital  interest, 
as  th^  same  funds  wonld  be  subject  to  Its 
garnishment  lien.  If  Oie  application  to  In- 
tefrvene  had  been  granted,  the  plaintiff  in 


error  could  have  secured  no  Judgment 
against  the  garnishee,  for  the  reasons  that 
all  its  indebtedness  to  the  contracting  com- 
pany was  already  impressed  with  the  lloi 
claims.  It  is  not  necessary  (or  ns  to  in- 
dicate what  our  ruling  woald  be  bad  the 
garnishee  been  possessed  of  funds  of  the 
debtor  not  already  appropriated.  Under  the 
circumstances,  the  plaintiff  in  error  suffered 
no  injury.  The  trial  court  was  right  In  de- 
nying the  application  to  intervme. 

The  Judgment  of  the  lower  court  in  the 
consolidated  cases  is  affirmed,  as  is  also  the 
order  denying  the  apKfltcatlon  of  plaintiff  in 
error  to  Intervene. 

FRANKLIN,  a  J.,  and  J>XIFF1,  Superior 
Judg^  concnr. 

N.  B.^udge  CfUNNINGHAM  being  dle- 
quallfled  and  announdng  his  disqualification 
in  open  court  the  remaining  Judges,  under 
sections  3  of  article  6  of  the  Constitution, 
called  in  Hon.  FRANK  J.  DUFFT,  Judge  of 
the  superior  court  of  the  state  of  Arizona, 
in  and  for  the  county  of  Santa  Cruz,  to  sit 
with  them  In  the  bearing  of  this  cause. 


FIBLGENZI  V.  STATBL 
(Sapreme  Goart  of  Arizona.   Feb.  IS,  iSVL) 

Appeal  from  Superior  Gonrt  Graham  Coun- 
ty:  A.  G.  McAIister,  Judge. 

Alfonso  Firlgenzi  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

G.  P.  Bollard,  Atty.  Gen.,  for  the  State. 

ROSS,  J.  The  appellant  was  indicted,  tried, 
and  convicted  of  murder  at  the  May  term  Of 
the  Graham  county  superior  court.  A  motion 
for  a  new  trial  was  made  and  overruled. 
From  the  order  overruling  thia  motion,  and 
from  the  Judgment  of  conviction,  this  appeal 
is  taken. 

The  record  was  filed  in  tliis  court  on  Septem- 
ber 12,  1912.  The  appellant  has  assigned  no 
error,  nor  filed  a  brief.  However,  without  any 
such  assistance  or  aid,  we  have  carefully  ex- 
amined the  record  for  fundameutal  error,  and 
have  not  been  able  to  discover  any.  The  mo- 
tion for  new  trial  raises  many  objections  to  in- 
structions given  and  refused.  We  thick  the 
court's  instructions  were  veiT  favorable  to  the 
appellant  and  that  bis  eompudnt  is  untoonded. 

The  Judgment  of  the  trial  court  is  affirmed. 

FRANKLIN,  a  X,  and  CDNNINGBAH.  J., 
concur. 


Digitized  by 


129  PAOIFIO 


BEPOBTBB 


(OkL 


BBUNSON  et  aL  T.  STATBl 

(OHmlnal  Court  of  Appe&ta  9t  OUaboma. 
Feb.  19, 1918.) 

(S^tMnu  &y  tkt  Oour$J 

IlTTOXICAnHQ  LlQUOn  (i  21*>  —  ZdQUOB 
NUXSLKCI— lirjDNCTroN— PtmiBHiaBKT  TOM 
ViOUTIOIT. 

The  proviflions-of  tbe  prohibitioii  enforce- 
ment act  (section  14,  c  70,  Sesa.  Lawa  1911), 
defining  public  nnisaDcea  and  providing  for  tbe 
abatement  of  the  aame,  and  prescribing  punish- 
ment aa  for  ctmtempt  for  a  violation  of  tbe 
terms  of  any  injunctioa  granted  in  anch  pro- 
ceeding, is  a  eonstitationar  exercise  of  tiw  Ift^is- 
latiTe  authority,  under  section  26  ctf  the  BUI  of 
Bights,  proridiog  that  "the  Legislature  sfaall 
pass  laws  defining  contempts  and  regulating 
the  proceedings  and  ponisbiDent  in  matters  of 
contempt." 

[Bd.  Note^For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  1  27;  Dec.  Dig.  {  2L«] 

Appeal  from  Saperlor  Court,  Mnakogee 
County ;  Tarras  McCain,  Jadge. 

B.  H.  Bmnson  and  anotber  were  adjudged 
guilty  of  contempt,  and  appeal.  Affirmed. 

Kistler  ft  Haskell,  of  Muskogee,  Bi  O. 
McAdama,  of  Oklataoma  aty,  and  C.  J.  Nti- 
Bon,  of  Wagoner,  for  plaintiffs  In  error.  Tbe 
Attorney  General  and  W.  B.  DlBDOri  Oo. 
Atty^  of  Mnakoge^  tor  ttie  Statei 

UOYUa,  J.  Tbe  Judgment  aongbt  to  be 
reviewed  In  this  case  was  rendered  in  a 
proceeding  Instituted  against  tbe  plaintiffs 
in  oror  for  an  alleged  contempt  of  court 
It  appears  from  Qie  reeorA  that  they  were 
charged  by  affidavit  with  ooutempt  of  court  in 
violating  the  terms  of  an  injunction  granted 
in  proceedings  hftd  under  the  provlalons  of 
the  prohibition  enforoonent  act  Section  14. 
c.  70.  Sess.  Xaws  1911).  wherein  they  were 
enjoined  from  maintataing  a  public  nuisance. 
Upon  a  rule  to  show  cause  why  they  and 
each  of  them  lUiould  not  be  punished  for 
their  misconduct  In  ftiUng  to  ob^  said 
injonctlonal  order,  they  presented  ttiem- 
aelvea  before  said  superior  court,  accompa- 
nied and  repress  ted  by  counsel,  whereupon 
the  court  (rffered  the  defendants  B.  H.  Bmn> 
sm  and  George  White  a  trial  by  Jury,  wbidi 
otter  ttie  said  defendants  thereupon  did  re- 
fuse and  waive.  Thereupon  a  hearing  was 
had,  and,  tbe  court  haTlng  heard  the  testi- 
mony and  the  argument  of  counsel,  it  was  by 
the  court  adjudged  that  the  said  B.  H.  Bmn- 
son and  George  Wlri,te.  defmdants  as  afore- 
said, hare  been  gnil^  of  a  contempt  of  this 
court  in  manner  and  form  as  Charged  in  the 
affidavit,  in  that  th^  and  each  of  them  did 
willfully  violate  said  tonporary  injuncttonal 
order,  whereupon  the  court  sentenced  the  said 
defendants  to  severally  pay  a  flue  of  $100, 
and  to  be  imprisoned  in  tlie  county  Jail  for 
the  term  of  6  months  as  punishment  for 
said  alleged  contempt,  and  further  confine- 
ment not  exceeding  00  days  In  d^ult  in  the 
paymoit  of  said  flnea   Whereuptm  tbe  de- 


fendants gave  notiee  ot  appeal  and  moved 

the  court  tbat  they  be  allowed  to  give  hond 
pending  said  appeal,  which  mtMoa  was  hy  the 
court  refused.  The  Judgment  and  aenteiice 
vaa  entered  on  December  2,  1911.  An  ap- 
peal was  taken  by  filing  in  this  court  a  peti- 
tlon  in  error  and  transcript  December  4tfa. 
and  upon  an  ai^llcatlon  for  ball  pending  ap- 
peal  it  was  ordered  by  this  court  that  super- 
sedeas be  allowed  In  the  stun  of  gl,000. 

The  only  error  assigned,  that  the  record 
presents.  Is  that  the  court  erred  in  holding 
that  there  Is  any  law  giving  It  power  to 
punish  for  contempt  of  court  No  briefs 
have  been  filed.  Tbe  question  presented 
has  heen  passed  upon  In  the  case  of  Nichols 
V.  State,  8  OkL  Cr.  — ,  129  Pac.  673,  wherrfn 
it  is  held  tbat  the  provisions  of  the  prohlbl* 
tion  enforcemrat  act  (section  14,  c.  70,  Sess. 
Laws  1911),  providing  tbat  "any  person  vio- 
lating tbe  terms  of  any  injunction  granted  In 
such  proceeding,  shall  be  punished,  as  for  con- 
tempt by  a  fine  of  not  less  than  $100  nor 
more  than  $500,  or  by  Imprisonment  in  the 
county  Jail  not  less  than  30  days  nor  more 
than  6  months,  or  by  both  such  fine  and  im- 
prisonment" is  a  constitutional  exercise  of 
l^lslatlve  authority  under  section  25  of  the 
Bill  of  Bights,  providing:  "The  Legislature 
shall  pass  laws  defining  contempts  and  r^n- 
latlng  the  proceedings  and  punishment  In 
matters  of  cont^pt"  It  is  our  opinion  that 
the  appeal  in  this  case  is  wholly  destitute  of 
merit 

Tbe  Judgment  of  tbe  superior  court  of 
Muskogee  county  fs  therefore  affirmed,  and 
the  order  allowing  hall  staying  the  execution 
Is  hereby  revoked,  and  the  cause  remanded 
to  the  superior  court  of  Muskogee  county, 
with  direction  that  said  plaintiffs  in  error 
be  remanded  to  the  custody  of  the  aherlfl 
of  Muskogee  county  in  accordance  with  tbe 
judgment  and  order  of  the  court 

ABMSTROMG.  F.  J.,  and  FUBHAN»  J„ 
concur. 


BURNETT  et  aL  V.  ffTATB. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 

IB^  1913.) 

(BplUltua  by  fka  CourtJ 

1.  OouBis  (I  24(^4.  New,  vA.  8  Eey-Mo.  ^ 
ries)— JuBuozcnoir— PaocuDiNGB  fob  Coh- 
nupT. 

Under  the  Constitution  (article  7.  1  2  [sec- 
tion 187,  WilllamB'])  and  tbe  statute  (8ecti<»u 
1916  and  1917,  Snyder's  Sta.),  the  Criminal 
Court  of  AK>eais  has  exelnstve  appellate  Juris- 
diction in  criminal  cases;  and  a  proceeding 
and  judgment  for  crtminal  contempt  is  review- 
able on  appeal  to  this  court 

2.  CONTBHPT  (i  8*)— NATUBB  AHO  BLnOtlCTft— 
"CaiiaiTAL  CONTBICPTS." 

"Criminal  otntempts"  are  all  those  acts  or 
conduct  in  disrespect  A  tbe  court  or  its  process. 


•Vor  other        MS  same  topte  and  section  NUHBBB  In  Deo.  Dig.  ft  Asl  Dig.  K^No.  Swiss  A  lUv'r  Indnw 
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or  which  obatrnct  the  dae  adminiBtTatlon  of 
Jtutice,  or  tend  to  bring  the  court  Into  disrepute. 

iBH  Note.— For  other  eases,  see  Contempt, 
Gent  Dfx.  i  4;  Dec.  Dig.  |  8^ 

For  other  definitions,  see  Words  mnd  Phrases, 
TOl  2,  pp.  1747,  1748.1 

5.  OoirnacFT  (|  80*)— PBoanDiiroB  to  Pinr- 
ZSH— PowxB  or  Oousi. 

The  power  to  punish  contempts  le  Inherent 
In  all  courts  of  jnaticft,  and  Is  expressly  con- 
ferred upon  them  by  the  Ctmstitution.  Section 
25,  Bill  of  Bights.  The  exercise  of  this  power 
has  a  twofold  aspect,  namely:  First,  the  proper 
pnnisbment  of  the  guilty  party  for  his  disrespect 
to  the  court,  or  its  order;  and,  second,  to  «m- 
pel  his  performance  of  wme  act  or  duty  re* 
quired  of  him  by  the  court,  which  be  refuses  to 
perform. 

[Bd.  Note.— For  other  cases,  see  Contempt^ 
Cent  Dig.  {$  91,  93.  04;  Dec  Dig.  I  30.*] 

4.  OoNTEKPr  ({  58*>— Pbockedingb  to  Pbi- 
ABNT  SIvxDBNOS— Answer  of  Defkrdaht. 
In  proceedings  for  contempt  for  disobedi- 
ence to  an  order  of  court  the  sworn  answer  of 
the  party  charged  with  contempt  is  evidence  to 
purge  hun  thmof ;  but  it  is  not  conclusive.  It 
may  be  contradicted  and  supported  by  other 
evidence,  and  the  question  whether  or  not  the 
party  charged  has  purged  himself  of  the  con- 
tempt ii  tor  the  detemunatiiai  of  the  court,  up- 
on tbe  eonsldwatlon  of  all  the  evidanee  adduced 
tar  and  against  him;  and  If,  upon  such  hearing, 
the  court  is  satisfied  that  it  is  within  the  power 
of  the  contemner  to  comply  with  its  order,  the 
court  should  enforce  the  order  by  apiffopriate 
punishment 

[Bd.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  H  ie»-175;  Dec.  IMr  I  5&*] 

6.  ComxHFT  (t  16*)— Acts  GoNBTXTnnito— 

GONCBALICENT  Or  SuBJBCT-MaTTKS  01  AC- 
TION-" CUHZNAI,  CONTEICPT." 

A  party  to  a  suit  who  willfolly  destroys, 
removei^  conceals,  or  disposes  of  its  subject- 
matter  pending  the  proceeding,  with  Intent  to 
withdraw  It  from  the  jurisdicticm  of  the  court, 
and  to  render  futile  any  order  or  decree  concern- 
ing it  unavoidaUy  d^es  the  power  and  offends 
the  diRoity  of  tlie  conrt,  ana  thereby  renders 
blnuelf  liable  to  punishment  for  "criminal  con- 
tempt" 

[Bd.  Note.— For  other  esses,  see  Contempt 
Cent  Dig.  S|  42-44;  Dec.  I>i«.  |  16.*] 

0.  Bankb  and  Banking  (I  78*)— Depobitobs' 

OUABAHTT— IHSOI.VKN0T  Or  BANK. 

Under  tbe  act  "creating  a  state  bonking 
board,  establishing  a  depositors*  guaranty  fund 
to  Insure  depositors  against  loss  when  the  bank 
becomes  insMvent,"  etc.,  all  ot  the  books,  rec- 
ords, and  papers  of  the  failed  or  insolvent  bank 
taken  over  w  the  Bank  Commissioner  are  pnb- 
Ue  records  and  beoune  tbe  property  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.  H  164,  166;  Dec.  Dig.  1 
73.*] 

7.  Witnesses     298*)  —  Pbztilbob  —  Self- 
Cbiuination. 

The  officers  of  an  insolvent  state  bank  can- 
not disobey,  on  the  ground  of  the  constitutional 
protection  against  self-crimiaation,  the  order  to 
produce  ana  deliver  the  books^  records,  and 
papers  ci  sndi  bsnk  to  the  State  Bonk  Com- 
missioner. 

[Bd.  NotOi^For  other  cases,  see  Witnesses, 
Gent  Dl»  H  1088-1041;  Dee.  Dig.  |  29a*] 

a  WmiESBBS  (I  29S*)       FB1TZI.EOB  —  Sblt- 
CteltlNATIOK. 

The  privilege  agatbst  self-crimination  af- 
forded by  section  21  of  the  Bill  of  Rights,  "that 
no  penon  shall  be  compelled  to  five  evidence 


whid)  will  tend  to  Incriminate  bim,  ezcntt  as 
in  this  Constitation  spedflcally  prorlded,  does 
not  protect  the  officers  of  an  insolvent  state 
bank  in  resisting  the  compulsory  production  of 
its  books,  records,  and  papers  because  such 
doeumenta  may  tend  to  incriminate  them.  And 
such  officers  may  be  compelled,  in  a  Judicial  pro- 
ceeding, to  produce  the  books,  records,  and  pa- 
pers of  such  hank  for  inspection,  even  though 
to  do  so  would  tend  to  incriminate  them, 

[SJd.  Note.-^or  other  cases,  see  Witnesses, 
Cent  Dig.  H  1038-1041;  Dec.  Dig.  {  298.*] 

(AddiHonai  Byllahut  &v  Editorial  Staff.) 

9.  CoNTEifPT  (I  4*)— Nature  and  EIleuentb— 

•■OiTiL  Contempt.  " 

"Civil  contempts"  are  those  quairi  con- 
tempts which  consist  In  failing  to  do  something 
which  the  contemner  is  ordered  by  the  conrt 
to  do  for  the  benefit  or  advantage  of  another 
party  to  the  proceedings. 

[Ed.  Note.— For  other  cases,  sas  ' Contempt 
Cent  Dig.  i  4;  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  nirasB& 
vol.  2,  pp.  1194,  1195.] 

Error  from  District  Ooiut,  Giedc  County ; 
A.  H.  Huston,  Judge. 

Bates  B.  Burnett  and  onotber  were  convict- 
ed of  criminal  contempt,  and  bring  enor. 
Affirmed,  and  order  olio  wing  bail  as  super- 
sedeas revoked. 

On  the  7th  day  of  October.  1912,  there  wu 
filed  in  the  district  court  of  Creek  eonntr  h 
case  entitled  "The  State  of  01clab<Hna,  on 
relation  of  Ctaas.  West,  Attorney  General, 
and  J.  D.  LaztkfOrd,  Bank  Commlsslraer  of 
tbe  State  of  Oklahoma,  PlalntlflTa,  t.  Farmers* 
ft  Mer(4ianta'  Bank  of  Sapulpa,  a  Banking 
Corporation.  Bates  B.  Burnett,  Birch  C 
Burnett,  A.  P.  Oawford,  S.  C  Nlgb,  Tbomas 
Wills,  Charles  W.  WUIs,  the  Big  Pond  OU 
Company,  the  Boggy  OU  Company,  the  Brown 
Real  Estate  Company,  the  Oeek  County  In- 
Testment  Company,  Elbert  Oil  ft  Gas  Com- 
pany, the  Sapulpa  Interurban  Railway  Com- 
pany, and  Dannie  Robs  Burnett,  Defendants." . 

The  petition,  among  other  things,  allies 
that  tbe  Farmers'  ft  Hen^ants*  Bank  of 
Sapulpa.  prior  to  September  9, 1012,  was  con- 
ducting a  general  banking  basinesa  at  Sa- 
pulpa aa  a  state  bank  on  which  said  date  said 
bank  was  takm  over  by  the  State  Bank  Com- 
missioner :  that  .the  defendants  Bates  B. 
Burnett  and  Bindi  O.  Burnett  are  stodc- 
bolders  of  said  bank. 

listed  among  tbe  assets  of  said  bank, 
among  bills  and  notes,  as  alleged  in  tbe  peti- 
tion, are  the  f(dIowbig  Items: 

Big  Pond  on  ft  Gas  Oo  $  10,000  00 

Brown  Real  E>tate  Co   29.753  76 

Creek  Connty  Investment  Co.   40,086  00 

Elbert  Oil  ft  Gas  Co.   9.250  00 

Sapulpa  Interurban  Ry.   107.402  66 

Wade  S.  Stanfield   3.815  82 

Paragraph  8  of  said  petition  Is  as  follows: 
"^)  That  the  defendants  the  Big  Fond  Oil 
Company,  the  Boggy  Oil  Company,  the  Brown 
Real  Estate  Company,  tbe  Cre^  County  In- 
Testm^t  Company,  and  tbe  Elbert  Oil  ft 
Gas  Con^Miny  are  oil  and  gas  and  real  estate 
corporations  controlled  and  operated,  in 


*VW  ether  eases  see  same  te^  aadseetloa  KVM BBB  ia  Dee.  Dl|k  *  Am.  Dig.  KvNo.  larlas  ft  Rv'r  Indms 
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wbole  or  in  part,  ttj  tbe  offloers,  dlrectotB, 
and  stodcbolderB  of  said  Farmers*  ft  Mer- 
dutnttf  Bank,  and  bave  been  financed,  In 
whole  or  In  part,  from  the  fonds  and  ass^ 
of  said  Fannm'  *  Merdumts'  Bank;  and 
at  the  close  of  business  on  September,  9, 
1912,  ttaere  was  listed  among  the  assets  of 
said  Farmers'  ft  Merdunts*  Bank  notes  and 
UUs  agsragatlng  190,989,  given  by  said  com- 
panies, which  are  now  held  by  the  Bank 
Commissioner  of  the  state  of  Oklahoma  as 
the  property  of  tbe  state  of  Oklahoma,  for 
the  nse  and  benefit  of  the  tunk  guaranty 
fnnd  of  said  state.  That  said  bills  and  notes 
r^resent  funds  of  the  said  FarmerB'  ft  Hep- 
chants*  Bank  which  were  advanced  to  said 
companies  In  vlolstlon  of  law,  and  with  the 
intent  that  the  stockholders  of  said  bank 
would  profit  personally,  to  tbe  Injury  of 
the  bank." 

Paragraphs  6  and  7  are  as  fbUows: 

"(6)  That  the  property,  assets,  and  busl- 
ness  of  the  defendants  the  Big  Pond  Oil  Com- 
pany, the  Boggy  Oil  Con^nny,  the  Brown 
Real  Estate  Company,  tbe  Creek.  County  In- 
Testmmt  Company,  the  Sapulpa  Intemrban 
RallwiV  Company,  and  the  Egbert  OU  ft  Gas 
Company,  which  are  In  fact  tbe  property 
and  assets  of  the  Farmers*  ft  Merchants' 
Bank,  are  being  mismanaged  and  mishandled 
by  the  persons  In  control  of  same,  and  are 
in  Immfnetit  danger  of  being  entirely  lost, 
and  will  be  dissipated,  unless  prevented  by 
the  appointment  of  a  receiver  for  all  of  said 
defendant  corporations  by  this  court  In  this 
action,  to  take  charge  of  all  the  property 
and  assets  of  said  defendants,  and  to  hold 
and  manage  same  under  the  orders  and  di- 
rection of  this  court 

"(7)  That  the  books  of  said  Farmers'  ft 
Merchants*  Bank,  Including  the  dally  state* 
ment  of  resources  and  liabilities  from  Feb- 
ruary, 1908,  to  September  3,  1912,  all  remit 
tance  records  for  the  years  1910,  1911,  and 
1912,  Journal  of  dally  business  in  detail  from 
1910  to  September  3,  1912,  note  register,  and 
tbe  personal  accounts  in  the  Individual  ledger 
of  B.  C  Burnett,  B.  B.  Burnett,  and  the  com- 
panies in  which  they  are  Interested,  have  all 
been  taken  from  the  building  occupied  by  said 
bank,  and,  although  demand  has  been  made 
on  the  oificers,  directors,  and  stockholders  of 
said  bank  that  they  return  said  books  to  the 
Bank  Oommlssioner,  they  have  failed  and  re- 
fused, and  still  fall  and  refuse,  so  to  do. 
That  It  is  believed  by  relator  that  said  books 
are  now  In  the  custody  and  under  the  control 
of  tiie  persons  acting  as  officers  and  directors 
of  said  Fumen*  ft  Merchants'  Bank  when 
same  was  taken  over  by  the  Bank  Commis- 
sioner on  Septonber  9,  1912,  and  are  b^ng 
secreted  In  order  to  hinder  and  embarrass 
the  state  in  administering  the  afPalrs  of  said 
Farmers*  ft  Merdiants'  Bank." 

The  iwayer  of  the  petition  Is  that  the  court 
appoint  the  Bank  Commissioner  of  the  state 
of  Oklahoma  as  receiver  for  said  defendants 
the  Farmers*  ft  Merchants  Bank  and  t2ie 


corpora  tl(m«  named,  and  then  prays  for  Judg- 
ment against  certain  stocbholden  tor  an 
amount  equal  to  the  par  value  of  the  shares 
of  stock  held  by  each,  and  that  QiB  ooort 
order  and  direct  that  the  officers  and  direc- 
tors of  said  Farmers'  ft  Merchants'  Bank 
turn  over  to  the  State  Bank  Commissioner 
all  books,  records,  and  papers  pertalnlns  to 
the  business  and  alfolrs  of  said  Farmer^  ft 
Merchants*  Bank,  and  tbat  the  plalntUf  bave 
such  other  and  further  relief  In  tbe  premises 
as  may  be  de^ed  proper. 

The  record  shows  that  on  tbe  lltb  day  of 
October,  In  said  case.  In  opeia  court,  tbe  fol- 
lowing order  was  made: 

"Order  to  Prodnce  Book^  etc. 

"The  above  cause  coming  on  to  be  beard 
upon  the  application  of  the  idalntUf  for  tbe 
appointment  of  a  receiver  fbr  tbe  ditfendant 
the  Farmers'  ft  Merchants'  BaiO:,  and  fox 
an  order  directing  tbat  1h»  officers,  dlrectora* 
and  employes  of  the  defendant  the  Farmers' 
ft  Merchants'  Bank,  at  the  time  same  was 
tak«i  over  by  tbe  Bank  Commissioner,  turn 
over  and  d<rilw  to  tbe  Bank  Oommlsstoner 
of  tbe  state  of  Oklabmna  all  books,  records, 
and  papers  bdongli«  to  said  bank,  and  the 
plaintiff  being  rqwesented  by  W.  a  Beeves, 
Assistant  Attorney  General  of  the  state  of 
Oklahoma,  and  the  defoidants  being  tej/r^ 
salted  by  Messrs.  Batberf<nd  and  Lawrence 
t2ielr  attom^s,  and  the  court  being  fully 
advised  In  the  premises: 

"It  Is  ordered  and  adjndged  tbat  tbe 
plication  tor  a  receiver  fbr  said  Farmers'  ft 
Merdiants'  Bank  be  denied,  to  which  order 
and  judgment  tbe  plalntlft  ucepts. 

"It  Is  further  ordered  and  adjndged  that 
the  petition  and  application  herein  shall  be 
treated  by  tbe  court  as  In  the  nature  of  a 
blU  of  discovery,  fOr  tbe  purpose  of  securing 
tbe  books  and  proper^  whicta  diould  be  de> 
Uvered  oTtx  to  tbe  Bank  Oommlsshnrar  by 
the  officers,  directors,  and  euployte  of  said 
Fanners'  ft  Merchants*  Bank  as  tbe  books 
and  property  of  said  bank  at  the  ttme  said 
bank  was  taken  over  by  tbe  Bank  Commis- 
sioner of  said  state  of  Oklahoma. 

"It  is  fnrtaier  ordered  and  adjndged  that 
the  ofilcers,  directws,  and  employes  of  the 
Farmers'  ft  Merdianti^  Bank  <tf  Sapolpa  pro- 
duce and  deliver  to  tbe  Bank  Oommlssioner 
of  the  state  of  Oklahwna  all  prcoerty,  books, 
and  papers  of  said  FarmarT  ft  Merchants' 
Bank,  and  pertaining  to  tbe  business  and  af- 
fairs of  said  Farmers'  ft  Merchants*  Bank, 
prior  to  the  ttane  said  bank  was  taken  over 
by  mSA  Bank  Commlsidoner,  Indndlng  the 
daily  statonent  of  resonroes  and  liabilities  of 
said  bank  from  February,  1908,  to  Septonbar 
8,  1912.  all  ranlttance  records  for  the  years 
1910,  1911.  and  1912,  Journal  of  dally  busi- 
ness In  detail  from  1910  to  Septembers,  191% 
note  registw,  and  the  inUvIdnal  ledger,  libow^ 
Ing  tbe  personal  accounts  of  B.  O.  Bomett 
the  Big  Fond  Oil  Oompany,  Boggy  OU  ft  Gas 
Oompany,  tbe  Brown  Real  Estate  Oonqiany, 


Digitized  by 


OU.) 


BUHNETT 


T.  STATE 


1113 


the  Oedt  OonntT  iDvestment  Gonmany.  tlie 
Elbert  (Ml  St  Oas  Oompanr,  and  the  Sapnlpa 
Internrban  Railway  Company,  or  diow 
caose  to  the  contrary  on  or  before  Monday, 
October  14,  iS12,  at  9  o'docfe  a.  m. 

"Wade  8.  Stancfafleld,  Judge." 

The  record  farther  shows  that  on  said  day 
the  sheriff  of  Creek  county  served  said  court 
oiAer  by  delivering  a  true  copy  to  Bates  B. 
Burnett,  as  president ;  and  Birch  C  Burnett, 
as  cashier,  of  the  Farmers'  ft  Herdumts' 
Bank  of  Sapnlpa. 

October  12th  there  was  filed  a  stipulation, 
signed  by  W.  C.  Reeves,  Assistant  Attorney 
0«ieral.  for  plaintiff,  and  Rutherford  & 
Lawrence  an4  Stuart,  Cruce  &  Gilbert  for 
the  defendants,  wherein  It  is  stipulated  and 
agreed  that  further  hearing  of  said  case  shall 
be  continued  until  a  district  Judge  Is  assigned 
to  Creek  county  In  place  of  Hon.  Wade  S. 
Stanchfleld,  who  la  dlsaoallfied  to  sit  In  said 
cause.  October  16th  the  Chief  Justice  as- 
signed Hon.  Tom  D.  McKeown,  of  tbe  Seventh 
Judicial  district,  to  hold  court  at  Sapulpa,  In 
the  Twenty-Second  Judicial  dlatrtct,  oo.  Octo* 
ber  18th  and  19th. 

October  18th  the  Attorney  G^eral  filed  an 
Information,  duly  verified  by  L.  H.  Patton, 
Assistant  Bank  Commissioner,  which,  omit- 
ting tbe  formal  parts.  Is  as  follows : 

"Information. 

"Gomes  now  Cbas.  West,  Attorney  Gen- 
eral of  the  atate  of  Oklahoma,  and  gives  tbe 
court  to  know  and  be  informed  that  In  the 
course  of  certain  inteiiocntory  proceedings 
In  this  action  an  order  was  duly  made  by  this 
oonrt,  reqnlrbig  the  ofBowa,  direeton,  and 
ooaploytt  of  the  Farmm'  &  Merchants*  Bank, 
one  ot  the  HetmOantB  In  aald  canae,  to  turn 
OTer  and  deliver  to  the  Bank  Commissioner 
of  the  atate  of  Oklahoma  certain  bof^s  per- 
taining to  tbe  bnalnesB  of  aald  Farmers'  A 
Merchants'  Bank,  or  show  cause  to  the  con- 
trary on  or  before  October  14,  1912,  at  9 
o'dodc  a.  m.,  which  ordw  was  duly  served 
tm  Bates  B.  Bnmett,  Birdi  O.  Burnett,  two 
of  the  officers  of  said  Vaxmenf  ft  Merdiants' 
Bank,  on  the  llth  day  of  Octob^,  1012,  and 
on  Brooka  O.  Bnmett,  an  employe  of  said 
bank,  on  the  12th  day  of  October,  1912,  a 
coi^  of  which  order  la  attached  b^eto  as  a 
part  hereof  and  marked  'Exhibit  A' ;  that  said 
Bates  B.  Burnett^  Blreh  0.  Bornett,  and 
Brooks  O.  Burnett,  and  each  of  them,  wholly 
failed  and  r^sed,  and  still  fall  and  refuse, 
to  obey  said  order,  and  refuse  to  dtiivw  to 
said  Bank  Commlssiona  of  the  atato  of 
Oklahoma  any  of  the  books  described  In  said 
order.  Wherefore  plaintiff  prays  that  said 
Bates  B.  Burnett.  Blr<di  C.  Burnett,  and 
Brooks  G.  Bnmett  be  committed  to  the  coun- 
ty Jail  of  Greek  county,  Oklahoma,  until 
they  folly  comply  with  said  order,  and  that 
they  be  adudged  to  pay  the  costs  at  this  pro- 
ceeding" 


On  said  day  the  defendants,  appearing 
^>eclally,  filed  a  motion  to  quash  the  writ 
Issued  on  the  Information,  because  said  writ 
was  issued  without  authority  of  law,  and 
because  no  sufficient  showing  bad  been  made 
to  authorize  the  issuance  of  the  said  writ 
The  motion  was  by  the  court  overruled,  and 
on  the  same  day  the  defendants  filed  their 
special  demurr^,,  on  the  growid  "that  there 
is  a  defect  as  to  parties  plaintiff  in  this,  to 
wit:  Because  of  the  failure  to  make  tbe 
Bank  Commissioner  of  the  state  of  Okla- 
homa a  party  plaintiff."  The  court  sustain- 
ed the  demurrer,  with  permission  to  the 
plaintiff  to  amend  by  making  the  Bank  Com- 
missioner an  additional  party  plaintiff.  Dec- 
ember 31st  the  Chief  Justice  assigned  the 
Honorable  A.  H.  Huston,  of  the  Eleventh 
judicial  district,  to  hold  court  at  Sapulpa, 
Creek  coimty,  for  a  period  beginning  January 
14,  and  continuing  up  to  and  including  Janu- 
ary 18,  1913. 

On  January  13th,  In  open  court,  Hon.  A.  ■ 
H.  Huston  presiding  Judge^  the  defokdanta 
filed  their  answers,  as  follows: 

"Answer  to  Rule. 

"Now  come  tbe  defendants.  Bates  B.  Bur- 
nett and  Birch  O.  Burnett,  who  on  the  llth 
day  of  October,  1912,  were  cashier  and  presi- 
dent, reepectively,  of  the  defendant  tbe  Farm- 
ers' &  Merduinta'  Bank,  and  wltboot  waiv- 
ing any  of  the  exceptions  heretofore  entered 
to  the  Issnanoe  of  the  order  of  the  coort  here- 
tofore made,  or  to  thepetttkm  of  the  plalntUT 
heretofore  filed  In  this  case,  but  still  insletlng 
that  aald  order  directing  these  defmdanto 
to  show  cause  was  Jasned  without  any  au- 
thority ot  law  and  was  void,  and  still  insist- 
ing that  this  coart  U  wlthoat  Jurisdiction  to 
compel  them  in  this  proceeding  to  answer 
said  order  of  the  court,  and  protest  that  the 
platntUh,  If  any  rl^t  tliey  have,  have  a 
plain,  comidete^  and  adequate  ranedy  at 
law,  they  state  that  they  ure  nna^  to  com- 
ply with  said  ordffl;  and  are  unable  to  d^ver 
to  the  plaintiff,  the  Bank  Commissioner,  the 
various  books  and  records  referred  to  in  tba 
order  of  the  court  heretofore  made,  to  wit, 
the  daily  stat«nent  of  resources  and  liabili- 
ties of  said  bank  from  February,  1906,  to- 
September  3,  1912,  all  remittance  records  for 
tbe  yeara  1910,  1911,  and  1912,  Journal  of 
dally  business  In  detail  from  1910  to  Septem- 
3,  1912,  note  register,  and  the  Individual 
ledger,  showing  the  perscmal  accounts  by 
Birch  G.  Burnett,  Bates  6.  Bum^t,  the  Big 
Pond  Oil  Company,  Boggy  Oil  ft  Oas  Com- 
pany, the  Brown  Real  Estate  Company,  the 
Cre^  County  Investment  Company,  the  El- 
bert Oil  &  Gas  Company,  and  the  Sapulpa 
Internrban  Railway  Company,  for  the  rea- 
sons that  oeitbw  of  these  defendants  now 
has,  nor  has  he  had  since  the  said  9th  day 
of  S^tember,  1912,  nor  for  several  days 
prior  thereto,  the  possession,  custody,  or  con- 
trol of  any  of  said  recorda,  nor  has  elthw 
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one  of  tbese  dtf<endftnts  any  knowledge  of  the 
whereabouts  of  said  records,  or  knowledge 
of  any  facts  that  would  enable  Atbetot  them 
to  produce  said  records  to  the  Bank  Commis- 
sioner. Wherefore  these  defendants  ask  to 
be  discharged  and  relieved  from  the  obliga- 
tions Imposed  upon  them  by  virtue  of  the 
Issuance  of  said  wder  out  of  this  court 
Second.  These' defendants  state  that  the  dis- 
covery and  the  possession  of  the  boolu  sought 
ber^  are  not  sought  in  good  faith,  for  the 
purpose  of  cabling  the  Bank  Commissioner 
to  liquidate  the  Farmers'  ft  Merchants*  Bank, 
but  that  said  books  are  sought  toi  the  pur- 
pose of  instituting  criminal  prosecutions 
against  these  defendants,  chaining  them  with 
violations  of  the  criminal  laws  of  the  state 
of  Oklahoma  In  connection  with  the  affairs 
of  said  bank;  that  it  is  the  purpose  of  the 
Attorney  Goieral  of  the  state  to  institute 
criminal  prosecutions  against  these  defend- 
ants for  various  acts  charged  against  th^ 
In  connection  with  their  dutiefr  as  officers  of 
said  bank,  and  the  plaintiff  herein  hopes  and 
expects  to  get  Information  from  said  books 
to  assist  In  said  prosecution ;  that  even  If  it 
were  in  the  power  of  these  defmdants  to 
produce  said  books  th^  might  contain  in- 
formation which  would  tend  to  Incriminate 
these  defendants  and  to  render  them  liable 
to  criminal  prosecution,  and  they  here  plead 
that  this  court  has  no  authority  or  power  to 
compel  them  to  produce  said  books,  erven  U 
it  were  In  their  power  so  to  do.  They  state 
that  they  do  not  know  personally  of  all  the 
oitrlea  In  said  records,  for  the  reason  that 
said  records  were  not  made  than,  but 
that  they  do  not  object  to  prodncing  said 
books  if  It  were  in  tti^  power,  provided 
said  books  do  not  contain  mattw  tending 
to  Incriminate  them.  Wherefore  these  de- 
fendants ask  to  be  discharged  and  relieved 
from  the  obligations  imposed  upon  them  by 
virtue  of  the  Issuance  of  said  otAex  out  of 
this  court  Bnthertord  ft  Lawrence,  Stnart, 
Oruce  ft  QUbert,  Attorneys  for  Defwdanta. 

"State  of  Oklahoma,  Cre^  County— ss. : 
"Bates  B.  Burnett  and  Birch  G.  Burnett, 
each  being  duly  sworn  according  to  law, 
states  that  he  has  read  the  above  and  fore- 
going answer  and  knows  the  contents  there- 
of, and  that  the  statements  therein  contained 
are  true  to  the  t>est  of  his  knowledge  and 
belief.  Bates  B.  Burnett  B.  C.  Burnett 
B.  C.  Burnett 

"Subscribed  and  sworn  to  before  me  this 
the  14th  day  of  January,  1913.   R.  Herman 
Klllebrew,  Notary  PubUc.  tSeaL] 
'*My  oommisslon  expires  Uar.  iS.  1916." 

Th^upon  the  plaintiff  filed  a  reply  as 
foHovs: 

"Reply. 

**Comea  now  the  plaintiff  in  the  above^- 
tltled  cause,  and  for  Its  reply  to  the  answer 
filed  herein  by  the.  defendants  on  the  14th 


day  of  January,  1918,  alleges  and  states 
that  the  matters,  things,  and  facts  alleged 
in  d^oidants'  purported  answw  to  the  rule 
of  court,  requiring  them  to  produce  certain 
books  her^  does  not  state  focts  snffi<dfflt 
in  law  to  relieve  said  defoidants  from  the 
operati<m  and  effect  of  said  rule;  that  at 
the  last  examination  by  the  state  bank  ex- 
aminer had  of  the  condition  of  the  FanuM^' 
ft  Merchants'  Bank  of  Sapnlpa.  i«lor  to 
t^ber  9,  1912,  the  books  referred  to  in  the 
court's  ordw  were  In  the  possession  and  un- 
der the  control  of  said  Farmers*  ft  Merchants' 
Bank  and  Its  offlcov,  and  that  the  Bank 
Commissioner  of  the  state  of  Oklahoma  took 
ctiai^  of  said  bank  on  the  9th  day  of  Sep- 
tember, 1912,  and  on  that  date  and  at  that 
time  said  books  wen  not  found  in  said  bank, 
and  at  the  time  that  said  Bank  Commis- 
sioner bxA  diarge  of  said  bank  on,  to  wit 
the  9th  day  of  September,  1912,  satd  books, 
nor  any  of  them,  were  in  said  bank,  and  said 
books,  nor  any  of  them,  have  ever  come  into 
the  possession  or  under  the  custody  and  om- 
trol  of  your  petitions,  or  of  said  Bank  Com- 
missioner ;  that,  in  order  that  the  condition 
of  said  bank  as  relates  to  its  assets  and  lia- 
bilities, may  be  understood  and  ascutalned, 
your  petitioner  states  that  it  is  absolutely 
necessary  for  your  petitioner  to  have  the 
custody  and  control  of  said  books.  Cbaries 
West  Attorney  General,  W.  0.  Reeves,  Me- 
Doug*l  ft  Lytle,  Attorneys  for  Plaintiff. 

"State  of  (Ndahoma,  County  of  CredK— aa.: 
"Comes  now  I*.  H.  Patton,  who  being  first 
duly  sworn,  on  his  oath,  deposes  and  aaya 
that  he  is  Assistant  Bank  Commissioner  for 
the  state  of  Okli^ma;  that  be  has  heard 
read  the  above  and  foregoing  reply  on  the 
part  of  the  petitioner  made,  wdl  acquainted 
with  the  facts  tber^  contained,  and  tliat 
said  facts  are  true  L.  H.  Patton. 

"Subscribed  and  sworn  to  b^iore  me  this 
14th  day  of  Jannary.  IMS.   Sntti  Snydn*, 
Notary  Pnblla  [SeaL] 
"Hy  commission  expine  Octobv  9.  1916." 

The  defendants  thereupon  filed  th^r  veri- 
fied application  for  a  continuance,  which  was 
overruled,  and  the  omut  proceeded  to  hear 
the  evidence. 

The  following  named  witnesses  testified 
on  behalf  of  the  state:  The  defendant  Chas. 
W.  Wills,  R.  Herman  Klllebrew,  bookkeeper 
In  said  bank,  the  defendant  S.  a  Nigh,  L.  H. 
Patton,  Assistant  Bank  Conuniseioner  of  the 
state,  and  M.  R.  Gamett  state  bank  examin- 
er; also  Brooks  Burnett  When  the  state 
rested,  the  defendants  called  W.  G.  Beeves, 
Asslstaut  Attorney  General,  as  a  vritnesR. 
No  other  testimony  was  offered  on  behalf  of 
the  defendants. 

The  findings  of  the  court  as  shown  by  the 
record,  are  as  follows: 

"By  the  Court:  In  this  case,  as  I  recall 
this  petition.  It  alleges  the  insolvency  of  the 
-bank  Q,  think  it  allege*  that),  and  aUeges 
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the  nae  of  the  funds  of  the  bank  in  tlie  financ- 
ing of  aereral  corporations,  and  asks  toi  a 
receiver  for  the  bank  and  for  the  varlonii 
corporations,  and  thai  asks  for  Jadgment 
against  certain  stockholders  named;  that  is, 
to  recover  the  double  liability  provided  bj 
fltatnta  That,  In  substance,  la  the  range  of 
this  petition  as  I  get  It,  Isn't  UT 

"By  Mr.  Beevea:  I  think  so. 

"By  the  Court:  After  that  petition  was 
filed,  the  presiding  Judge  refosed  the  appll- 
catlMX  contained  ttaerdn  for  the  appolntmoit 
of  a  receiver,  eltlier  for  the  bank,  or  these 
other  corporationB. 

"By  Mr.  Reeves :  The  order  just  relates  to 
the  application  in  i^iard  to  the  bank. 

■^y  the  Oourt:  And  an  oplnlim  was  ex- 
pressed by  the  judge  that  he  would  deny  tliat 
application  tor  a  recelver-^heQiw  tae  pass- 
ed on  the  question  as  to  whether  the  iMaln- 
tilt  was  entitled  to  the  judgment  or  not,  per- 
haps not — and  said  something  or  oUier  In 
the  oi^on  diat  it  should  be  retained  or  jfto- 
eeeded  wltli  in  the  nature  of  a  Mil  of  dls- 
Gorery.  It  is  not  like  tbe  opinion  of  any 
other  oourt  Ttda  is  ttw  same  court,  as  it 
is  the  rule  hen  a  oourt  may  be  composed  of 
several  Judgei^  one  acttng  at  a  time  at  dlf- 
fer«it  tUnes;  It  Is  all  Uie  aame  court  I 
would  not  be  disposed,  titter  other  Judges 
had  bdd  the  oourt  tor  a  time  and  made  any 
rulings,  to  go  back  of  tliose.  ^eUier  ttiey 
are  ri^t  or  wrong  may  be  determined  by 
tbe  Supreme  Otrart,  but  not  by  me.  Blm 
If  I  had  an  oplniw  ttiat  th^  were^  I  should 
not  reverse  Uiem,  because  I  would  assume 
that  If  th&n  was  any  error  In  them  the  par- 
ty injured  could  save  his  exceptions  and  test 
tbe  case  on  than  in  the  Supreme  Oourt 
Whether  it  is  In  the  nature  of  a  bill  in  eq- 
idty  or  a  bill  ot  discovery  m  not,  It  has  not 
been  a  ruling.  Of  course,  he  suggested  tliat 
in  an  i^ilnlon.  I  am  not  concerned  nnidi 
with  ^lat  it  is.  I  don't  care  irtiat  you  call 
It  Here  Is  a  suit  pending,  and  In  tills  suit 
an  order  Is  made  Now,  whethor.  In  the 
oidnlon  of  one  judge,  the  case  itself  is  In  the 
nature  of  a  bill  ot  dlscovwy,  or  -wbaX  It  iE, 
the  Act  that  that  might  hare  been  his  oidin- 
ton  would  not  IdVaUdate  the  ordv  made,  if 
he  had  a  right  to  make  It  Mow,  it  Is  ssid 
ttiat,  imrsuing  It  logically,  whidi  I  think  the 
ootmsel  ingeniously  did,  that  Is  a  suit  In  eii- 
uity,  and  that  a  suit  In  equity  cannot  be 
maintained  as  long  as  ttiere  is  an  adequate 
ranedy  at  law;  and  the  adequate  remedy 
at  law  suggested  is  an  action  fn  replevin. 
I  do  not  think  fliat  la  an  adequate  remedy. 
What  good  would  be  a  judgment  of  replevin 
for  the  recovery  of  the  account  books  If  the 
ofilcers  cotddnt  find  themT  And  a  judgment 
for  the  value  of  them.  wbSeb  has  been  sug- 
gested, would  be  practlcaUy  nothing.  They 
are  of  no  value  themselves,  exc^  to  use  as 
the  Bank  Commissioner  requires;  they 
wouldn't  have  any  value  aa  artldes  ot  oom- 
merosk  They  might  be  of  IneetlnmMa  value 


to  the  Bank  Oonunlssloner  to  ouble  him  to 
settle  up  the  affairs  of  the  bank ;  but,  so  for 
as  b^g  able  to  do  anything  with  them,  to 
dispose  of  them,  nothing  could  be  done  at 
all,  80  a  judgment  for  thedr  value  would  be 
no  adequate  remedy. 

"Perhaps  a  more  serious  point  is  that 
urged  that  a  demurrer  to  the  petition — the 
first  pleading  filed  was  this  petition.  On 
that  petition  this  oTi&t  was  made.  Later 
a  demurrer  to  the  petition  was  filed,  and  one 
of  tbe  judges  sustained  that  demurrer ;  and 
it  was  therefore  argued,  logically  too,  that 
with  the  sustaining  of  that  demurrer  the 
petition  Itself  fell,  and  what  It  went  down 
everything  else  went  down  with  It  It  might 
not  have  been  necessary  to  have  demorred 
to  procure  all  that  was  procured  In  this  case. 
An  application  to  have  another  party  made 
or  joined  would  have  bad  the  same  eftect 
No  demurrer  was  sustained  because  of  the 
insnffldency  of  the  petition  upon  Its  merito; 
It  didn't  fall  In  that  way;  it  still  stands,  so 
far  as  the  allegations  therein  are  concerned, 
but  another  party  was  J(^ned  as  a  par^ 
plaintiff.  Tedmlcally,  taking  the  argumait 
on  the  tedmlcalities,  the  argumoit  that  has 
beoi  made  is  reasonable.  Chn  tbe  court  re* 
gard  that?  It  has  been  said  by  some  of  the 
old  English  judges  that  wboi  the  technical- 
ities of  the  law  teoA  to  juMlce,  then  the 
court  should  main  mudi  of  it;  and  when 
they  do  not  the  court  dionld  not  make  very 
mndi  ot  than.  Tbe  bare  fact  that  anotfiw 
party  was  asked  to  be  joined,  and  he  was 
joined,  would  net,  In  fact  and  in  effect,  In- 
tetten  with  the  tnder  of  the  judge  made, 
ordwing  the  production  of  these  books.  Now 
a  special  arm  of  the  state  government  la 
brol^ht  In,  and,  because  the  oourt  held  It 
was  necessary  to  bring  Idm  In,  to  bold  that 
invalidated  the  order  theretofore  made,  re- 
quiring the  parties  to  produce  these  books. 
It  seems  to  me^  would  be  sactifldng  the  real 
for  the  shadow  of  things. 

•*The  only  thing  left  Is  the  evidence  pro- 
duced upon  this  hearing.  As  a  reason  for 
not  produdng  them,  they  file  an  answer,  say^ 
lug  th^  haven't  got  them.  Of  course,  that 
is  a  pret^  good  reason,  perhaps.  If  they 
cant;  but  can  ttie  court  act  upon  the  bare 
statement  of  that  kind,  connected  with  the 
statemoit  that  they  ou^t  not  to  be  required 
to  produce  than  anyway,  because  It  mi^t 
incriminate  themT  Tbe  testimony  Is  that 
tibess  books  were  there  In  the  bank;  that 
they  were  vtllcen  of  tbe  bank;  ttiey  exer- 
cised full  control,  under  this  evidence.  The 
witness  Wills,  acting  as  asBlstant  cashier, 
and  Mr.  Nlgb  were  directors  somewtiat  to 
their  doubt  Tliey  dldnt  seem  to  know 
whether  they  were  directors  or  not  EM- 
dently  they  dldnt  have  ai^thing  to  do  with 
the  ctmtroL  Etven  Brooks  Burnett  didnH 
know  that  he  was  a  director.  That  la  0ie 
five.  The  president  and  caahier  ran  this 
bank,  and  it  Is  the  twihmony  of  Kooks  Bur^ 
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nett  that  h«  merely  went  there  with  the  keys 
and  handed  them  over  to  the  hank  examiner 
on  the  direction  of  ather  Bates  or  Birch.  He 
was  acting  then  for  those  who  were  actual- 
ly in  charge,  for  those  who  were  ninning, 
operating  and  controlling  that  bank.  I  don't 
know  anything  about  this,  except  what  1 
have  heard  In  the  evidence^  I  didn't  know 
what  case  I  was  coming  over  to  try,  so  I 
could  not  be  Influenced  by  anything  else.. 
Prom  this  evidence  I  am  convinced  that  these 
two  gentlemen  are  the  ones  that  were  In  full 
control  of  this  bank.  Being  In  full  control 
of  the  bank,  they  were  In  control  of  Its  rec- 
ords, books,  and  papers.  If  they  were  not 
there  when  the  bank  examiner  took  charge, 
and  unless  there  was  some  burglary,  which 
Isn't  attempted  to  be  alleged,  why  they  most 
know  where  they  are.  They  may  have  put 
them  beyond  their  reach  temporarily;  they 
possibly  may  have  destroyed  them.  There 
Is  nothing  alleged  though ;  there  Is'  nothing 
said.  If  they  are  destroyed  so  as  to  relieve 
them  from  producing  them,  they  must  show 
It  Perhaps  tht  weakest  part  In  the  plain- 
tiff's proposition  Is  that  the  order  Itself  runs 
to  the  bank  officers,  naming  nobody.  I  think 
the  Individuals  Aould  have  been  named;  but 
these  Individuals  were  served  personally,  and 
the  evidence  Is  they  were  bank  officers,  the 
president  and  cashier,  These  two  are  the 
highest  bank  officers,  and  they  were  the  per- 
sons that  were  served.  That  was  away  back 
in  October  some  time.  Now,  from  that  time 
to  this  they  have  had  notice;  it  was  their 
place  to  produce  these  books.  They  don't 
say  they  are  destroyed ;  they  say  they  haven't 
them  in  their  control.  They  say  nothing  In 
thetr  answer  as  to  how  they  got  away  from 
thdr  possession.  If  there  was  some  sort  of 
a  reasonable  explanation  from  the  time  they 
bad  them,  that  at  some  time  the  bank  was 
robbed,  or  that  some  one  else  was  In  the 
bank,  who  had  possession  of  these  books, 
and  went  away,  something  to  reasonably 
diow  to  the  court  that  these  books  got  away 
from  them  without  their  connivance  and 
without  their  consent,  the  court  might  con- 
sider It  Under  this  evidence  the  court  can 
only  find  that  they  themselves  knew  what 
became  of  them.  It  still  might  be  true.  If 
they  got  rid  ot  them,  that  tb«y  wouldn't 
know  wbwe  ttey  are  now.  They  might  have 
given  tbem  to  som^dy  else,  or  somebody 
else  removed  them  elsewhere;  they  might 
still  swear  they  don't  know  where  they  were, 
and  they  were  not  under  their  controL  The 
court  must  believe  they  can  get  them  under 
their  control  again.  The  arm  of  the  law 
ought  not  to  be  so  weak  that  it  cant  deal 
with  situations  of  this  kind. 

"The  state  has  a  system  of  bank  examina- 
tions by  a  Bank  Commissioner,  whose  duty 
it  is  to  come  and  take  charge  of  banks  in 
falling  drcumstances  and  wind  up  their  af- 
fairs. Is  It  possible  to  defeat  and  delay  the 
banUnr  offlcsrs  by  taking  the  books  oat  of 


the  banking  house  that  are  necessary  to  do 

that,  and  then  come  up  to  the  court  and  say : 
'YoD  can't  do  that;  the  court  is  not  strong 
enough  to  handle  me.  Proceed  in  some  more 
orderly,  lengthy  way.'  I  don't  think  that  Is 
the  Intention  of  the  law  at  all. 

"Come  forward,  Mr.  Bates  B.  Burnett  and 
Birch  O.  Burnett  You  have  been  heretofore 
directed  by  this  court  to  produce  certain  de- 
scribed books  and  papers  of  the  Farmers* 
&  Merchants'  Bank  of  Sapula,  or  show  cause 
why  you  did  not  produce  them.  You  have 
filed  an  answer.  You  tailed  to  produce  them, 
but  yon  filed  an  answer,  saying  you  did  not 
know  where  they  were.  Your  answer  has 
been  held  to  be  insufficient  by  the  court 
Have  either  of  you  anything  further  to  say 
why  you  should  not  be  punished  for  con- 
tempt of  court  la  foiling  to  obey  the  order, 
Mr.  Bates  B.  Burnett? 

"By  Mr.  BatM  B.  Burnett:  No,  sir. 

"By  the  Oonrt:  Mr.  Birch  0.  Burnett? 

"By  Mr.  Birch  O.  Burnett:  No,  sir. 

"By  the  Court:  It  is  the  judgment  of  the 
court  that  yon  have  falied  to  obey  the  order 
of  the  court  in  not  iH^acliig  the  books  of 
the  bank  described  In  the  order,  and  that 
yon  have  f&iled  to  show  saffident  cause  why 
you  have  not  done  so;  and  It  Is  the  judg- 
ment of  the  court  that  yon  be  imprisoned  in 
the  county  jail  of  this  county  until  sudi  time 
as  yon  shall  produce  these  books  and  pa- 
pers. I  shall  not  grant  a  supersedeas  of  the 
order,  but  will  stay  the  order  for  the  period 
of  10  days  upon  the  giving  of  the  bond  of 
$3,000  each,  and  wUl  stay  the  order  after 
the  giving  of  the  bond  for  the  period  of  10 
days,  to  enable  you  to  lodge  your  petitions 
in  error,  or  any  proceeding  you  want  sud 
there  ask  for  the  stay.  I  don't  think  in  this 
character  of  a  case  the  trial  court  should 
grant  a  supersedeas.  I  have  had  several  of 
that  kind  of  cases,  and  I  want  the  Supreme 
Court  to  have  a  chance  to  grant  the  super- 
sedeas themselves.  The  defendants  will  be 
placed  In  custody  of  tbe  sheriff  until  tbeflft 
bonds  are  given." 

The  judgment  and  sentence  was  rendered 
and  entered  January  IS,  1913,  and  contains 
the  following  recital:  "It  is  therefore  ordered, 
and  adjudged  that  said  defendants,  Bates  B. 
Burnett  and  Birch  C.  Burnett  be  confined 
and  Imprisoned  in  the  county  jail  of  Cre^ 
county,  Oklahoma,  until  they  shall  deliver 
and  turn  over,  or  cause  to  be  delivered  and 
turned  over,  to  the  Bank  Commissioner  of 
the  state  ot  Oklahoma  the  following  books 
and  property  ot  the  Farmers'  ft  Merchants' 
Bank,  now  In  process  of  liquidation'  by  said 
Bank  Oommissioner,  to  wit,  dally  statement 
of  resources  and  liabilities  of  said  bank  from 
February,  1908,  to  September  3, 1912.  all  re> 
mlttance  records  for  the  year  1010,  1911,  anA 
1012,  journal  ot  dally  business  In  detail  from 
1910  to  September  8,  1912,  note  register,  and 
the  Individual  ledger,  showing  the  persmial 
account  of  B.  0.  BnraUtt,  B.  B.  Bnnietl^  tte 


Digitized  by 


OM.) 


BUBKETT 


STATK 


U17 


Big  Pond  Oil  Oompuiy,  Bo^  Oil  &  6u 
Ck)inpanr,  the  Brown  Beal  Estate  Company, 
the  Greek  Coonty  Investment  Company,  the 
Elbert  Oil  ft  Oas  Company,  and  the  Sapnl- 
pa  Intemrban  Railway  Company,  to  which 
judgment  defendants  and  each  of  them  ex- 
cept. It  Is  further  ordered  and  adjudged 
that  said  defendants,  Bates  B.  Burnett  and 
Birch  C.  Burnett,  be  held  In  the  custody  of 
the  sheriff  of  said  county  of  Greek  until  they 
each  give  bond  In  the  snm  of  three  thou- 
sand <$3,000)  dollars,  with  good  and  suffl- 
«lent  sureties,  said  bond  to  be  approved  bs 
the  clerk  of  the  district  court,  conditioned 
that  th^  file  their  petition  in  error  In  the 
proper  appellate  court  of  this  state  and  ob- 
tain therein  an  order  of  supersedeas  within 
ten  O-G)  days  from  this  date;  and  upon  the 
giving  and  approval  of  such  bond,  then  ex- 
ecution herein  be  stayed  for  a  period  of  ten 
<10)  days  from  this  date;  and  should  said 
defendants  fall  to  obtain  a  supersedeas  in 
said  aE^tellate  court  within  said  period  of  ten 
(10)  days,  then  said  sheriff  of  Creek  county 
will  proceed  to  carry  out  the  judgment  and 
ccHnmltment  of  this  court — to  all  of  which  or- 
■dsrs,  ruling,  and  judgmotta  d^endanta  and 
«ach  of  them  at  the  time  duly  excepted." 

An  appeal  to  this  court  was  duly  perfected 
by  filing,  January  25th,  a  petition  In  error 
with  case-made,  at  which  time  an  applica- 
tion for  supersedeas  was  allowed  and  an  or- 
der made,  fixing  $6,000  as  the  amount  of  the 
bond  for  each  defendant ;  also  an  order  that 
the  cause  be  advanced  and  set  for  argument 
and  final  submission  on  February  7tb,  at 
which  time  It  was  argued  and  submitted. 

J.  B.  Rutherford  and  J.  F.  Lawrence,  both 
of  Sapulpa,  and  Stuart,  Cmce  &■  Gilbert,  of 
Oklahoma  City,  for  plaintiffs  in  error.  Chas. 
West.  Atty.  Gen.,  and  W.  a  Reeves,  Asst 
Atty.  Gen.,  for  the  State. 

DOYLE,  3.  (otter  stating  the  facts  as 
above).  The  statement  of  facts  has  been 
made  somewhat  full  in  order  that,  by  ex- 
hibiting the  various  proceedings  in  detail, 
the  errors  assigned  and  relied  upon  for  a 
reversal  of  the  Judgment  may  be  at  once 
clearly  understood  and  deprived  of  any  seem- 
ing force. 

[1, 2]  We  are  confronted  at  the  threshhold 
of  the  cause  with  the  contention  of  the  At- 
torney General  "that  this  is  a  civil  proceed- 
ing, and  that  this  court  has  no  Jurisdiction 
to  review  the  Judgment  of  the  lower  court," 
dtlng  the  case  of  Flathers  v.  State,  7  Okl. 
€r.  668, 126  Pac.  802,  and  cases  therein  cited. 

While  the  Attorney  General  may  have  pro- 
ceeded upon  the  theory  that  the  proceeding 
was  remedial  and  the  contempt  civil.  It  la 
evident  trom  the  record  that  the  district 
«ourt  very  properly  considered  the  defend- 
ants* contumacy  as  a  "direct"  or  "public." 
and  therefore  a  criminal  oontMnpt;  and, 
lliough  the  proceedings  were  had  to  compel  a 


compliance  by  the  defendants  to  au  order  of 
the  court,  the  punishment  was  primarily  in 
the  Interest  of  public  Justice  to  vindicate 
the  authority  and  the  dignity  of  the  court 
from  the  disrespect  shown  to  it  and  to  its 
order  by  the  defendants. 

We  think  this  case  is  clearly  distinguished 
from  the  Flathers  Case,  wherein  this  court 
held  that  a  refusal  and  neglect  to  pay  ali- 
mony constituted  a  dvll  contempt  In  the 
opinion  in  that  case  the  following  language 
Is  used:  "Contempts  of  court  are  of.  two 
kinds,  dvll  and  crImlnaL  Mu<A  confusion 
eztsta  In  Judldal  decisions  as  to  vb^er  or 
not  contempt  proceedings  are  dvU  or  crimi- 
nal. As  a  general  rule,  these  designations 
must  be  considered  with  reference  to  tlie 
specific  question  before  the  court  *  •  * 
In  the  absence  of  a  statutory  classification, 
it  Is  Impracticable  to  state  a  general  'tule 
by  which,  in  all  cases,  to  distinguish  these 
two  classes,  in  the  one  or  the  other  of  wUch 
every  act  ot  contempt  must  be  dasslfled."  - 

When  the  State  Bank  Commissioner,  In  tiie 
name  ot  the  state  of  Oklahoma,  throiwh  its 
Attorney  Graieral,  asked  that  the  bwAn  and 
records  of  the  Farmers'  &  Merchants'  Bank 
of  Sapulpa  be  produced.  It  was  for  the  pur- 
pose of  protecting  the  Interest  of  the  state 
and  the  rights  of  the  public,  not  tlui  Interest 
of  an  individual  litigant 

One  of  the  provisions  of  the  Bank  Guar- 
anty Law  (section  324,  Snyder's  Sts.)  is  that 
"the  Bank  Commissioner  shall  take  posses- 
sion of  the  books,  records  and  assets  of 
every  description  of  such  bank  or  trust  com- 
pany, collect  debts,  dues  and  claims  belonging 
to  It,  and  upon  order  of  the  district  court,  or 
Judge  thereof,  may  sell  or  compound  all  bad 
or  doubtful  debts,  and  on  like  order  may  sell 
all  the  real  or  personal  property  of  such 
bank  or  trust  company  upon  such  terms  as 
the  court  or  Judge  thereof  may  direct,  and 
may.  If  necessary,  pay  the  debts  of  such 
bank  or  trust  company,  and  enforce  the 
liabilities  of  the  stockholders,  officers  and 
directors ;  provided,  however,  that  bad  or 
doubtful  debts  as  used  in  this  section  shall 
not  include  the  liability  at  stoeUtolders,  of- 
ficers and  directors." 

[1]  The  power  to  punish  contempts  Is  In- 
herent In  all  courts  of  Justice,  and  Is  ex- 
pressly conferred  upon  them  by  the  Consti- 
tution. Article  2,  i  25.  BlU  of  Rights.  Its 
existence  is  essential  to  the  preservation  of 
order  In  Judicial  proceedings,  and  to  the  en- 
forcement of  the  Judgments,  orders  and  de- 
crees of  the  court,  and  consequently  to  the 
due  administration  of  Justice;  and  upon  its 
proper  and  prudent  exercise  depend  the  re- 
spect and  dignity  and  efflcieftcy  of  our  courts 
of  Justice.  It  has  been  well  said  tliat  "the 
exercise  of  this  power  has  a  twofold  uastect, 
namely:  First,  the  proper  punishment  of 
the  guilty  party  for  his  disrespect  to  the 
court  or  Its  otders;  and,  aeemA,  to  compel 
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his  performance  of  some  act  or  duty  re- 
quired of  him  by  the  court,  which  he  refuses 
to  perform."  Texas  t.  White,  22  Wall.  1B7, 
22Ii.  Dd.  819. 

A  par^  to  a  suit,  who  wUlfally  destroys, 
removes,  conceals,  or  disposes  of  its  snb- 
Ject>matter  pending  proceedings,  with  In- 
tent to  withdraw  It  from  the  jurisdiction  of 
the  court,  and  to  render  futile  any  order  or 
decree  concerning  It,  unaTotdably  defies  the 
power  and  offends  the  dignity  of  the  court, 
and  thereby  renders  himself  liable  to  pun- 
ishment for  contempt  Cyc  par.  E,  and 
cases  dtedt  p.  8,  note  22. 

[I]  As  to  the  distinction  between  cItU  and 
criminal  0(mt«npts,  Mr,  Rapalje^  In  his  work 
on  Contempts^  at  section  21,  glTes  the  best 
general  d^itlona  rdatlng  thereto  we  have 
found.  He  aayi:  "'OItII  contempts  are 
those  qfuoA  contempts  which  onuist  In  fall- 
ing to  do  smnethlng  nAlch  ttte  contemner  Is 
ordered  by  tb6  court  to  do  for  the  benefit  or 
advantagie  of  mnotbor  party  to  the  proceed- 
ing btfore  tile  conrt;  while  'crlmliua  con- 
tempts*  are  all  those  acts  In  disrespect  of  the 
court  or  Its  process,  or  which  obstenct  the 
ftdmlulstntlon  of  Jnstlo^  or  tend  to  bring 
the  court  Into  disrepute** 

In  the  case  of  Gtompers  t.  Bndcs  Stove  St 
Range  Co..  221  U.  S.  418,  81  Snp.  Gt  492,  65 
L.  Ed.  797,  84  L.  B.  A.  (N.  8.)  874,  It  is 
said:  "The  dlstlnctioa  between  dvil  and 
criminal  contonpts  seems  to  be  that,  where 
the  order  of  the  court  Is  made  in  a  civil  pro- 
ceeding solely  for  the  benefit  of  one  of  the 
parties  litigant,  and  is  disobeyed  by  the  oth- 
er party  to  the  suit,  an  order  committing 
such  imrty  for  contempt  until  he  yields 
obedience  to  the  order  Is  a  dvll  proceeding. 
Such  are  orders  requiring  the  payment  of 
money  or  the  performing  of  some  act  for  the 
benefit  of  the  opposing  litigant,  and  are  not 
matters  In  which  the  public  Is  interested. 
Criminal  contempts  consist  In  such  disobedi- 
ence of  the  mandates  or  decrees  of  a  court 
as  constitute  a  defiance  of  the  power  and  au- 
thor!^ of  the  court" 

In  Bessette  t.  Gonkey  Co.,  194  TT.  S.  829, 
24  Sup.  Ct  607,  48  li.  Ed.  997,  Mr.  Justice 
Brewer  said:  "It  may  not  be  always  easy 
to  classify  a  particular  act  as  belonging  to 
either  one  of  these  two  classes.  It  may  par- 
teke  of  the  characteristics  of  both,  A  sig- 
nificant and  generally  determinative  feature 
is  that  the  act  is  by  one  party  to  a  suit  In 
disobedience  of  a  special  order  made  In  be- 
half of  the  other.  Yet  sometimes  the  diso- 
bedience may  be  of  such  a  character  and 
in  such  a  manner  as  to  Indicate  a  contempt 
of  the  court  rather  than  a  disregard  of  the 
righto  of  the  adverse  party."  See,  also,  Clay 
V.  Waters,  178  Fed.  385,  101  C.  C.  A.  846,  21 
Ann.  Cas.  897,  and  cases  collated  In  the 
note;  also  Smythe  v.  Smytbe,  28  Okl.  266, 
114  Pac.  267. 

The  contumacious  conduct  and  acts  of 


these  defendants,  as  officers  of  said  bank, 
in  refusing  to  produce  the  books,  records, 
and  papers  of  said  bank  were  well  calculated 
to  embarrass  and  obstruct  the  court  In  the 
due  administration  of  Justice,  and  constitute 
a  contempt  of  flagrant  character  in  the  face 
of  the  court  We  think  this  was  the  view  of 
the  trial  court  because  the  court  before  pro- 
nouncing judgment  said  to  the  defCTdanto: 
"Your  answer  has  beoi  held  to  be  Insufficient 
by  the  court  Have  either  of  you  anything 
farther  to  say  why  yon  should  not  be  pun- 
ished tor  contempt  of  court  In  falling  to  obey 
Its  order  r 

It  is  our  opinion  that  the  proceedings  and 
Jodgmmt  committing  the  def^danto  to  con- 
finement in  the  county  Jail  were  criminal, 
and  therefore  reviewable  on  aMwal  by  this 
court  The  motion  to  dismiss  the  appeal  is 
therefore  denied. 

The  first  contention  of  the  learned  counsel 
for  the  defendants  is  that  no  sufficient  predi- 
cate was  laid  In  the  petition  for  the  order  to 
produce  the  books ;  and  it  is  argued  that  the 
order  was  void,  because  It  commanded  the 
officers  of  said  beoA  to  produce  the  books, 
without  Tmnfiing  any  particular  person,  and 
that  inasmuch  as  the  main  body  of  the  salt 
fell  when  the  application  tor  a  receiver  was 
dmled,  all  other  orders  fell  with  It  There 
Is  no  merit  In  this  contention.  It  Is  enough 
that  the  district  court  bad  jurisdiction  of 
the  parties  and  subject-matter  of  the  action, 
and  was  exercising  its  jurisdiction  to  hear 
and  determine  the  issues  in  the  case^  If 
the  court  having  Jurisdiction  should  Issne 
an  Improper  order.  It  Is  (^llgatory  until  re- 
versed by  an  appellate  court;  and  parties 
may  be  punished  for  disobedience  or  resiat- 
ance  of  such  orders.  Bapalje  on  Contempt 
S  16,  Thus,  where  the  alleged  contempt  con- 
siste  in  the  failure  to  comply  with  the  terms 
of  a  court  order  or  decree,  Inquiry  into  the 
merlte  of  the  order  or  decree  will  not  be 
allowed.  9  Cyc.  p.  47,  and  cases  dted  in  note 
68. 

[4]  It  is  next  contended  tliat  the  defend- 
ante'  answer  was  sufficient  to  purge  them  of 
contempt  as  it  shows  inability  to  comply 
with  the  order  of  the  court;  and  for  this 
reason  they  were  entitled  to  their  discharge, 
and  the  Infliction  of  punishment  by  the  court 
was  the  exercise  of  arbitrary  and  uncon- 
stitutional power. 

The  doctrine  of  the  common  law  that  In 
constructive  criminal  contempto,  alleged  to 
have  been  committed  out  of  the  presence  of 
the  court  If  the  defendant's  sworn  answer 
squarely  met  and  denied  the  alleged  con- 
tempt, such  answer  was  conclusive,  and  no 
further  evidence  could  be  recdved,  has  no 
application  In  this  case.  Here  the  defmd- 
ante'  answer  states  as  a  mere  conclusion 
their  inability  to  comply  with  the  order  of 
the  conrt  The  testimony  of  the  other  offlows 
of  the  bank  shows  that  these  defendants 
wen  in  poaseesioa  of  tbe  bank's  booka  and 
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records,  and  no  explanation  Is  made  or 
offered  by  them  as  to  how  or  in  what  man- 
ner these  books  and  records  passed  from 
their  control.  However,  as  hereinbefore 
stated,  this  was  a  direct  oont^pt  In  the 
fftce  of  the  ronrt,  and  the  hearlnic  was  glToi 
to  conform  with  the  constitntional  gnaranty 
of  section  2B  of  the  Bill  of  Bi^ts,  which  pro- 
vides: "In  no  case  shall  a  peoalty  or  inuilsh- 
ment  be  Imposed  for  contempt  nnfll  an  op- 
portunity to  be  heard  is  given." 

Inability  to  comply  with  an  order  of  the 
conrt  may,  under  certain  drcumstaaces, 
avail  as  a  defense  for  failure  to  obey  the 
same ;  but  it  stands  as  an  infl^ble  rale  of 
common  sense  and  common  justice  that» 
where  the  contemner  creates  the  inability  to 
comply,  in  anticipation  of  an  ord^  of  court, 
commanding  him  to  produce  and  deliver,  he 
rather  aggravates  than  ezteanates  Ida  of- 
fense. 

The  defendants  cannot  avoid  obedience  to 
the  order  of  the  court  by  simply  adding  per- 
jury to  fraudulCTt  concealment  or  misappro- 
priation of  the  books,  records,  and  papers  of 
the  bank  of  which  they  were  officers. 

We  think  the  true  rale  In  proceedings 
for  contempt  for  disobedience  of  an  order  of 
conrt  is  tliat  the  sworn  answer  of  the  party 
chained  with  contempt  Is  evidence  to  purge 
him  th^eof;  bnt  it  Is  not  conclusive  evi- 
dence. It  may  be  contradicted  and  supported 
by  other  evidence ;  and  the  question  whether 
or  not  the  party  charged  has  purged  him- 
self of  the  contempt  is  for  the  determination 
of  the  court,  upon  the  conslderatloD  of  all 
the  evidence  adduced  for  and  against  him; 
and  If,  upon  the  hearing  so  had,  the  court  Is 
satlsfled  that  it  is  within  the  power  of  the 
party  charged  with  contempt  to  comply  with 
the  order  of  the  court,  ttie  court  shonld  en- 
force the  order  by  a  fine  or  confinemMit  as 
for  contempt  Wartman  r.  Wartman,  Taney, 
3^  Fed.  Cas.  No.  17,210;  Clay  v.  Waters, 
supra;  Elz  parte  Kellogg,  64  Oal.  343.  30 
Pac.  1030. 

[1-8]  The  only  legal  Justification  sought 
to  be  established  by  the  defendants  Is  the 
claim  of  privilege  against  self-crlminatlon, 
in  the  second  paragraph  of  their  answer,  as 
follows:  "That  even  if  it  were  in  the  power 
of  these  defendants  to  produce  said  books, 
they  might  contain  information  which  would 
tend  to  incriminate  these  defendants,  and  to 
render  them  liable  to  criminal  prosecution." 
There  la  no  merit  in  this  contention.  It  ig- 
nores the  fact  that  the  order  calls  for  the 
books,  records,  and  papers  of  said  Farmers' 
ft  Merchants'  Bank,  and  commanding  that 
the  defendants,  as  officers  of  said  state  bank, 
produce  the  same.  They  are  not  asked  to 
produce  their  private  books  and  papers. 

One  of  the  best-considered  cases  on  the 
question  here  presented  Is  Wilson  v.  u.  S., 
221  U.  S.  861,  81  Sup.  Ct  638,  55  Ll  Ed.  771, 
Ann.  Cas.  1012D,  558.  The  opinion  by  Mr. 
Justice  Hughes  la  cleu  and  logieaJ,  and 


shows  great  research,  and  It  Is  here  qnoted : 
"We  come,  thai,  to  the  broader  (inten- 
tion of  the  appellant,  thus  stated  in  the  ar- 
gument of  his  connsel:  *An  officer  of  a  cor- 
poration, who  actnally  holds  the  idiysical 
possession,  cnstody,  and  control  of  books  or 
papers  of  the  corporation,  which  he  is  re- 
quired by  a  anbiMena  duces  tecum  to  pro- 
duce, is  entitled  to  the  same  protection 
against  exposing  the  contents  thereof  which 
would  tend  to  incriminate  him  as  if  the 
books  and  papers  were  absolutely  his  own.* 
That  Is.  the  power  of  the  courts  to  require 
their  production  depends,  not  upon  their 
character  as  corporate  books,  and  the  duty 
of  the  corporation  to  submit  them  to  exam- 
ination, but  upon  the  particular  custody  in 
which  they  may  be  found.  If  they  are  in 
the  actual  custody  of  an  offlcw  whose  crim- 
inal conduct  they  would  disclose,  then,  as 
this  argoment  would  have  it,  his  possessloD 
must  be  deemed  Inviolable;  and,  maintain- 
ing the  absolute  control  which  alone  will  in- 
sure iwotectlon  from  their  being  used  against 
him  In  a  criminal  proceeding,  he  may  de& 
the  authority  of  the  corporation  whose  of- 
ficer or  fldndary  ha  la  and  assert  against  the 
vlBltat<nlal  power  of  tbe  stat^  and  the  au- 
thority of  the  sovernment  In  enforcing  its 
lawst  an  ImpaaeaMe  banler. 

"Bot  Oi»  physical  custody  of  incrlmlnatUtg 
documents  doea  not,  of  Itself  protect  the 
custodian  agataiat  tta^  oonqndsory  i»odnc- 
tioa.  The  oneetifm  atUl  remains  witli  re- 
spect to  the  natore  of  Oie  documents  and 
the  capacity  In  which  th^  are  held.  It 
may  yet  appear  that  tb^  are  of  a  character 
wl^!h  snbjecta  thenr  to  Qke  smitiny  demand- 
ed, and  Out  ttie  dutodiui  haa  vcduntarlly 
assumed  a  duly  which  overridee  his  claim 
of  privilege.  Tills  was  clearly  implied  in 
the  Boyd  Case,  where  tb»  fact  that  the  pa- 
pars  involved  were  the  private  papers  of 
the  Claimant  was  constantly  emphasised. 
Thus,  tn  the  case  of  public  records  and  of- 
dal  documoita,  made  or  k^  In  the  admin- 
Istration  of  public  office,  the  fact  ot  actual 
possession  or  of  lawful  custody  would  not 
justify  the  officer  in  resisting  Inspectloo,  even 
though  the  record  was  made  by  himself,  and 
would  supply  the  evidence  of  his  criminal 
dereliction.  If  he  has  embezzled  the  public 
moneys  and  falsified  the  public  accounts,  he 
cannot  seal  his  official  records  and  withhold 
them  from  the  prosecuting  authorities  on  a 
plea  of  constitutional  privilege  against  self- 
crimination.  The  i^indpte  appUra,  not  only 
to  public  documents  In  public  offices,  but 
also  to  records  required  by  law  to  be  kept. 
In  order  that  there  may  be  suitable  Infor- 
mation of  transactions  which  are  the  ap- 
propriate subjects  of  governmental  regula- 
tion and  the  enforcement  of  restrictions  va- 
lidly established.  There  the  privily,  which 
exists  as  to  prlvata  papen^  cannot  be  main- 
tained. 
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"There  are  atrandant  llliistratiODB  In  the 
decisions.  Thus,  In  Bradshaw  v.  Murphy,  7 
O.  A  P.  612,  32  E.  a  li.  6S4,  it  was  held 
that  a  vestry  clerk,  who  was  called  as  a 
witness,  conld  not,  on  the  ground  that  It 
might  Incriminate  himself,  object  to  the  pro- 
duction of  the  vestry  books  kept  under  the 
statute.  58  George  III,  c.  60,  par.  2.  In 
State  T.  Famnm,  7S  S.  0.  165,  53  S.  E.  83, 
It  ai^eared  that  a  leglslatlTe  committee  had 
been  appointed  to  Investigate  the  affairs  of 
the  state  dispensary;  and  It  was  provided 
that  It  should  have  access  to  all  books  of 
QkB  Inatltutlon,  or  of  any  officer  or  employs 
thereof.  In  anticipation  the  state  dispenser 
removed  certain  books  from  the  flies,  defend- 
li^  his  action  on  the  plea  that  they  contain- 
ed private  matter  which  the  committee  had 
no  right  to  Inspect  The  court  ruled  that  It 
was  the  'obvious  duty  of  any  officer  to  keep 
books,  letters,  and  other  documente  relating 
to  the  business  of  his  office,  and  to  the  man- 
ner  in  which  he  has  discharged,  or  failed  to 
discharge.  Its  duties,  In  the  place  where  the 
public  business  with  which  he  is  charged  la 
coDdueted,  subject  to  examination  by  any  of 
the  committees  appointed  by  the  General 
Assembly;  and  upon  an  application  for  man- 
damus to  compel  him  to  perform  this  ob- 
vious public  duty.  It  Is  essential  for  the 
court  to  ascertain  the  facta  and  Inform  It- 
8^  whether  there  has  been  an  actual  re- 
moval of  public  documents  or  other  public 
prapeeiy  and  a  refusal  to  restore  them  for 
examination.*  In  State  t.  Donovan,  10  N. 
D.  203,  86  N.  W.  700,  the  defendant  was  a 
drngglsi;  who  was  reanired  by  statute  to 
keep  a  leowrd  of  all  salet  at  intoxicating  Ua- 
uora  made  by  him,  which  dionld  be  subject 
to  pobllc  inapectlon  at  reasonable  times.  It 
was  held  that  the  i«iTllege  against  self-crimr 
InatUm  was  not  available  to  him  with  re- 
spect to  the  hooka  ke|>t  uder  the  law;  tta 
they  were  *pnbUc  docnmenta,  whidk  the  ae- 
fendant  was  required  to  ke«p,  not  for  bis 
inlvate  uaes,  but  for  the  benefit  of  the 
public^  and  for  public  inspection.'  On  aiml- 
lar  ground!^  In  State  v.  Davis,  ICS  Mo. 
066,  18  S.  W.  804,  82  Am.  St.  Rep.  640,  the 
court  sustained  a  statute  requiring  druggists 
to  preserve  the  prescriptions  they  compound- 
ed, and  to  produce  them  in  court  when  re- 
quired. See.  also.  State  v.  Davis,  68  W.  Va. 
142.  69  S.  E.  639.  32  L.  B.  A.  (N.  S.)  601, 
Ann.  Cas.  1912A,  096 ;  People  v.  Coombs,  158 
N.  T,  632,  53  N.  E.  527;  LoulSViUe,  etc.,  B. 
Ca  V.  Commonwealth  (Kj.)  51  S.  W.  167; 
State  V.  Smith,  74  Iowa,  580,  38  N.  W.  492 ; 
State  V.  Cummins,  76  Iowa,  133,  40  M.  W. 
124 ;  People  v.  Kenwood,  123  Mich.  817,  82 
N.  W.  70;  LangdoD  Fvople,  133  111.  382, 
24  N.  E.  874. 

"The  fundamental  ground  of  dedslon  In 
this  class  of  cases  is  that,  where,  by  virtue 
of  their  character  and  the  rules  of  law  ap- 
plicable to  them,  the  books  and  papers  are 


held  subject  to  examination  by  the  demand- 
ing authority,  the  custodian  has  no  privily 
to  refuse  production,  althoi^h  their  con- 
tents tend  to  orlmlnate  Mm.  In  assuming 
their  custody,  he  has  accepted  the  inddoit 
obligation  to  permit  Inspection. 

"What,  then,  la  the  status  of  the  books 
and  papers  of  a  corporation  whldi  has  not 
been  created  as  a  mere  Instrumentality  of 
government,  but  has  been  formed  pursuant 
to  voluntary  agreement,  and  hence  Is  called 
a  private  corporation?  They  are  not  public 
records  in  the  sense  that  they  relate  to  pub- 
lic transactions,  or  In  the  absence  of  particu- 
lar requirementa,  are  open  to  general  in- 
spection, or  must  be  k^t  or  filed  in  a  special 
manner.  They  have  r^erence  to  business 
transacted  for  the  benefit  of  the  group  of 
individuals  whose  association  haa  the  ad- 
vantage of  corporate  oi^nlzation.  But  the 
corporate  form  of  business  activity,  with  Its 
chartered  privileges,  raises  a  distinction 
when  the  authority  of  government  demands 
the  examination  of  books.  The  demands,  ex- 
pressed in  lawful  process,  confining  its  re- 
quirements within  the  limits  which  reason 
imposes  in  the  circumstances  of  the  case,  the 
corporation  has  no  prlvll^e  to  refuse.  It 
cannot  resist  production  upon  the  ground  of 
self-ciimination.  Although  the  object  of  the 
inquiry  may  be  to  detect  the  abuses  it  has 
committed,  to  discover  its  violations  of  law, 
and  to  Inflict  punishment  by  forfeiture  of 
franchises  or  otherwise,  it  must  submit  its 
books  and  papers  to  duly  constituted  au- 
thority, when  demand  la  suitably  made. 
This  la  Involved  in  the  reservation  of  the 
visitatorial  power  of  the  state  and  in  the 
authority  of  the  national  government,  where 
the  corporato  activities  are  In  the  domain 
subject  to  the  powers  of  Congress. 

"This  view,  and  the  reasons  which  support 
it,  have  so  recently  beoi  stated  by  this  court 
la  the  case  of  Hale  v.  Henkel,  aupra  ^01 
U.  S.  43,  26  Sup.  Ct  870,  60  L.  Ed.  652], 
that  it  Is  unnecessary  to  do  more  than  to 
refer  to  what  was  tiiere  said  ^1  U.  S.  at 
pages  74,  76.  26  Sup.  Ct  at  page  879  [50  U 
Ed.  652]) :  'Conceding  that  the  vrttness  was 
an  officer  of  the  corporation  under  investi- 
gation, and  that  he  waa  entitled  to  assert 
the  rights  of  the  coiiH»ratlon  with  respect 
to  the  production  of  Its  books  and  papers, 
we  are  ot  the  opinion  that  there  is  a  clear 
distinction  in  this  particular  between  an 
individual  and  a  corporation,  and  that  the 
latter  has  no  z^t  to  refuse  to  sobmlt  Its 
books  and  papers  for  an  examlnatloa  at  the 
suit  of  the  state.  The  Individual  may  stand 
upon  his  constitutional  rights  as  a  dtlzen. 
He  is  entitled  to  carry  on  hia  private  busi- 
ness in  his  own  way.  His  power  to  con- 
tract is  unlimited.  He  owes  no  duty  to  the 
state  or  to  his  neighbors  to  divulge  hia  busi- 
ness, or  to  open  hia  doors  to  an  Investigation, 
so  far  as  it  may  tend  to  criminate  him.  B* 
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owes  no  nich  duty  to  the  stat^  since  he  re- 
celvea  nothing  therefrom,  beyond  the  pro- 
tection of  his  life  and  itroperty.  His  rlghtB 
are  sach  aji  existed  the  law  of  the  land 
long  anteced^t  to  the  organization  of  the 
state,  and  can  only  be  taken  from  him  by 
due  process  of  law,  and  in  accordance  with 
the  Constitution.  Among  his  rights  are  a 
refusal  to  incriminate  hlmscOf,  and  the  Im- 
munity of  himself  and  his  [woperty  from  ar- 
rest or  sdzure.  except  under  a  warrant  of 
the  law.  He  owes  nothing  to  the  public,  so 
long  as  he  does  not  trespass  upon  tbelr 
rl^ts.  Upon  the  other  hand,  the  corporation 
Is  a  creature  of  the  state.  It  is  presumed 
to  be  Incorporated  for  the  benefit  of  the  pub- 
lic. It  receives  certain  special  privileges  and 
ftancfatses,  and  holds  them  subject  to  the 
laws  of  the  state  and  the  limitations  of  its 
duirter.  Its  powers  are  limited  by  law.  It 
can  make  no  contract  not  aathorized  by  its 
chart».  Its  rights  to  act  as  a  corporation 
are  only  preserved  to  it  so  long  as  It  obeys 
the  laws  <ii  Its  creation,  niere  is  a  reserved 
rli^t  In  the  Legislature  to  investigate  its 
contracts  and  find  out  nether  It  baa  ex- 
ceeded its  powers.  It  would  be  a  strange 
anomaly  to  hold  that  a  state,  having  chai^ 
tered  a  ctnporation  to  make  use  of  certain 
franchises,  could  not,  in  the  ^»rcise  of  its 
sover^gi^,  inquire  how  tliese  fTanddses 
had  been  employed,  and  whether'  they  bad 
been  abused,  and  demand  the  production  of 
the  cotptnate  books  and  papers  for  that  pur- 
pose^ The  defense  amounts  to  this:  That 
an  officer  of  a  corporation,  which  is  charged 
with  a  criminal  violation  of  the  statute, 
may  plead  the  criminality  of  sach  corpora- 
tion as  a  refusal  to  produce  Its  books.  To 
state  this  proposition  Is  to  answer  It.  While 
an  individual  may  lawfully  refuse  to  an- 
swer incriminating  questions,  unless  pro- 
tected by  an  Immunity  statute,  it  does  not 
follow  that  a  corporation,  vested  with  special 
privileges  and  franchises,  may  refuse  to  show 
Its  hand  when  charged  with  an  abuse  of 
such  privilege.  *  *  *  Being  subject  to 
this  dual  sovereignty,  the  general  govern- 
ment possesses  the  same  right  to  see  that  Its 
own  laws  are  respected  as  the  state  would 
have  with  respect  to  the  special  frandilses 
vested  in  It  by  the  laws  of  the  state.  The 
powers  of  the  geaeral  government  in  this 
particular,  In  the  vindication  of  Its  own 
laws,  are  .the  same  as  If  the  corporation 
had  been  created  by  an  act  of  Congress. 
It  Is  not  Intended  to  Intimate,  however,  that 
it  has  a  general  visitatorial  power  over  state 
corporation.'  See,  also.  Consolidated  Ren- 
dering Co.  V.  V^mont,  20T  U.  S.  641,  28 
Sup.  Ct.  178,  S2  L.  Ed.  327,  12  Ann.  Cas. 
658;  Hammond  Packing  Co.  v.  Arkansas, 
212  n.  S.  822.  848,  849,  29  Sup.  Ct  870, 
03  L.  Ed.  630,  16  Ann.  Cas.  046. 

"The  appellant  held  the  corporate  books 
subject  to  the  corporate  dutj.   If  tlie  cor* 
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poratlon  were  guilty  of  misconduct,  he  could 
not'  withhold  its  books  to  save  It ;  and  If 
he  were  Implicated  In  the  violations  of  law. 
he  could  not  withhold  the  books  to  protect 
himself  from  the  effect  of  their  dlsclosnrea. 
The  reserved  power  of  visitation  would  seri- 
ously be  embarrassed,  If  not  wholly  defeated 
in  Its  effective  exercise,  If  guilty  ofiElcera 
could  r^use  Inspection  of  the  records  and 
papera  of  the  corporation.  No  personal  priv- 
ilege to '  which  they  are  entitled  requires 
such  a  conclusion.  It  would  not  be  a  recog- 
nition, but  an  unjustifiable  extentlmi,  of  the 
personal  rights  th^  enjoy.  They  may  de- 
cline to  utter  upon  the  vrltness  stand  a  sin- 
gle self-criminating  word.  They  may  de- 
mand that  any  accusation  against  them  in- 
dividually be  establlslied  vrithont  the  aid 
of  their  oral  testimony  or  the  compulsory 
production  by  them  of  thdr  private  papm. 
Bnt  the  Tlsitatorlal  power  whldi  exists  with 
respect  to  the  corporation,  of  neceteity, 
reaches  the  corporate  books,  without  regard 
to  the  conduct  of  the  custodian." 

All  of  the  records  and  papen  of  the  Farm- 
era*  &  Merchants'  Bank  of  Sapulpa  axe  puldic 
records,  and  became,  when  it  was  taken  over 
by  the  Bank  Oommissioner.  the  pnwoty  of 
the  state. 

In  the  case  of  Noble  State  Bank  r.  Haakell, 
22  Okl.  88,  97  Fac.  607.  It  is  said:  "Banks 
are  chartered  by  the  state,  not  with  the  para- 
mount view  of  enabling  the  stockholdera  to 
make  InvestmoitB  and  derive  profits  there- 
from, but  to  meet  a  public  necessity.  The 
stockholders,  having  made  investments  there- 
in, should  be  protected ;  hut  private  Interest 
must  always  he  subordinated  by  the  state, 
In  the  reasonable  exercise  of  its  police  pow- 
er, to  the  public  welfare  or  good.  With  the 
view  that  the  depositor,  as  well  as  tlie  stodc- 
holder,  and  the  general  public  with  an  In- 
cidental Interest  therein,  may  be  protected, 
banking  is  regulated,  and  limitations,  re- 
straints, and  requirements  are  imposed.  The 
Imposition  of  double  liability  upon  the  stock- 
holders, the  requirement  of  reserve  funds, 
stipulations  as  to  what  capital  stock  cannot 
be  Invested  in,  prescribed  quallflcatloDS  of 
the  directors — all  these  having  been  tried. 
In  the  Judgment  of  the  Legislature  the  fur- ' 
ther  restriction  that  active  officers  should  not 
borrow  from  the  bank  without  Incurring 
pains  and  penalties  was  deemed  salutary,  tn 
addition,  to  further  and  more  completely  pro- 
tect the  depositors,  the  depositors'  guaranty 
fund  Is  created;  the  Legislature  acting  pur- 
suant to  the  mandatory  declaration  of  the 
Constitution^   Section  1,  art  14." 

And  In  the  case  of  State  ex  reU  v.  Cock- 
rell,  27  Okl.  680.  112  Pac.  1000,  it  is  said: 
"That  the  depositors*  guaranty  fund,  and  the 
funds  of  a  failed  bank  in  the  hands  of  a 
Bank  Commissioner  for  the  purpose  of  reim- 
bursing the  deposltora*  guaranty  fund,  la  as 
much  a  fund  of  the  state  as  the  common 
sdiool  fund  is  also  true.  The  depositon' gnar- 
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anty  fund  act  waa  sastalned  by  tbis  court 
on  the  theory  of  tbe  reserved  power  of  the 
state  to  alter  and  amend  charters  of  state 
banking  corporations  for  the  public  w^are. 
[Citing  cases.]  This  power,  exercised  for  the 
public  welfare  by  the  legislative  act  which 
causes  to  be  levied  the  assessment  'against 
the  capital  stock  of  each  and  every  bank  or 
trust  company  organized  or  existing  under 
the  laws  of  this  state  *  •  •  equal  to  five 
per  centum  of  Its  average  dally  -deposits 
during  its  continuance  in  business  as  a  bank- 
ing corporation,'  for  the  purpose  of  protect- 
ing the  depositors  of  such  banks  (section  3, 
art.  2,  c.  6,  pp.  121-123,  Sess.  Laws  1909),  Is 
the  same  as  that  which  levies,  or  causes  to 
be  levied,  a  tax  upon  the  people  and  proper- 
ty within  the  state  for  the  maintenance  and 
support  of  the  common  schools  and  educa- 
tional Institutions.  The  title  of  such  depos- 
itors' guaranty  fund  vests  In  the  state  just 
as  much  so  as  the  common  school  lands, 
or  the  proceeds  of  the  sale  of  the  same,  and 
the  taxes  levied  and  collected  for  the  main- 
tenance and  support  of  said  schools,  all  of 
which  are  held  In  trust  by  the  state  for  a 
specific  purpose.  Even  if  it  were  not  a  state 
fond,  it  would  at  least  be  a  fund  under  the 
management  of  the  state." 

The  officers  of  an  insolvent  state  bank  can- 
not disobey,  on  the  ground  of  the  constitu- 
tional protection  against  self-crlmlnation,  tbe 
order  to  produce  and  deliver  the  books,  rec- 
ords,  and  papers  of  such  bank  to  the  State 
Bank  Commissioner.  Tbe  privilege  against 
self-crlminatlon  afforded  by  section  21  of  the 
Bill  of  Bights,  "that  no  person  shall  be  com- 
pelled to  give  evldoice  which  will  tend  to 
incriminate  him,  except  as  in  this  Constitu- 
tion spedflcally  provided,"  does  not  protect 
the  officers  of  an  Insolvent  state  bank  in  re- 
sisting the  compulsory  production  ct  its 
books,  records,  and  papers  because  such  doc- 
umoita  may  teaH  to  incriminate  them.  And 
such  officers  may  be  compelled,  in  a  judicial 
proceeding,  to  produce  tb»  books,  records,  and 
papers  of  such  bank  for  inspection,  even 
though  to  do  M  would  tend  to  incriminate 
them. 


BEFORTEB  {Ok\. 

In  con<dn8lon  we  will  say  that  these  delin- 
quent defendants  must  realize  that  the  law 
is  not  80  lame,  helpless,  and  impotent  that 
craft.  Intrigue,  and  subterfuge,  or  bold  defi- 
ance, can  defeat  the  due  administration  of 
Justice.  It  is  truly  said  that  "courts  might  as 
well  break  and  cast  away  the  scepter  of 
Justice  if  derelicts  may  thus  trifle  with  th^r 
authority."  The  public  have  a  profound  in- 
terest In  preserving  the  power  and  authority 
of  their  courts  of  Justice.  Everything  that 
affects  the  well-being  of  organized  society, 
the  life  and  liberty  of  the  citizen,  and  the 
rights  of  property  is  submitted  to  tlielr  deci- 
sion. Without  the  power  to  punish  for  con- 
tempt, the  courts  would  become  objects  of 
public  derision,  and  the  citizen  would  be 
without  protection  or  security  In  bla  person 
and  property. 

The  judjrment  is  affirmed,  and  the  order 
heretofore  allowing  ball  as  supersedeas  is 
hereby  revoked. 

The  clerk  of  tbe  district  court  of  Creek 
county  Is  directed  to  issue  to  the  sheriff  of 
said  county,  commitments  in  accordance  witli 
the  Judgment  of  tite  conrt  Sfondate  to  to* 
sue  forthwith. 

ARMSTRONQ,  P.  J.,  and  rURMAN,  J., 
concur. 


parte  RBlflLLASD. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  22.  1913.) 

Application  of  Lewis  Bemillard  for  writ  of 
habeas  corpus.  Dismissed. 

C.  B.  Leedy.  of  Amett,  for  petitioner.  Ohaa. 
West,  Atty.  Gen.,  opposed. 

PESt  CURIAM.  The  petitioner,  Lewis  Be- 
millard, filed  a  petition  for  tbe  writ  of  habeas 
corpus  in  this  court  on  tbe  15th  day  of  Febru- 
ary, 1913,  on  the  ground  that  he  was  unlawful- 
ly restrained  of  his  liberto  by  the  sheriff  of 
Ellis  county.  On  tbe  17th  day  ot  F^mary, 
1913,  the  petitioner  AM  a  motion  asUng  tills 
court  to  disinlss  hia  petition  for  the  writ  of  ha- 
beas corpus. 

Tbe  motion  is  sustained,  and  ths  petition  dis- 
mlssed. 


Digitized  by 


Kao) 


STATB  T.  aiLLMOBS 


1123 


BTATID  OnXMOBB. 
(Sapremc  Court  of  Kansas.   Feb.  8,  INLS.) 

(Svllaiui  by  the  Oowrt.) 
1.  Husband  and  Witb  Q  SOB*)— Gkhohai. 
Law  <|  1213*)  —  Offenses  —  DESBsnoN  — 

NONBUPPOBT  —  SlATDTM  —  OOHSTITOTION- 

AUTT— UltUSUAI.  FUNISHICBNT. 

Chapter  168,  Laws  1911*  relating  to  deser- 
tion and  nonsnpport  of  wife  by  hnsuuid,  or  of 
cbildrea  by  either  parent,  ii  not  unconstitu- 
tional by  reason  of  the  provisions  of  section  4 
relating  to  orders  for  i»er)odical  payments,  nor 
becanse  of  the  lequirement  of  secticKi  7  relating 
to  wages  of  one  conSned  at  hard  labor,  nor  be- 
cause the  punishment  is  nnusoal. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  }  1101;  Dee.  Dig,  1  303;* 
CMminal  Law,  Cent  O^g.  ||  83O4-£@0»;  Dec. 
Dig.  I  1218.*] 

Z  Husband  and  Wife  ({  804*)— Nonsup- 
pobt-^Offensbs—Dutt  to  StjppoET— Place. 
Hie  diief  object  of  the  act  is  to  compel  the 
husband,  when  able,  to  support  Us  familv ;  and 
wherever  he  deserts  his  wife,  leaving  oer  in 
destitute  or  neceaaltous  ciicnmatances,  it  la  bis 
duty  to  provide  fbr  her  there,  unless  some  rea- 
•on  be  shown  why  the  shonla  follow  bim  else- 
where. 

[Eld.  Note.— For  other  cases,  see  Ha^>and  and 
Wife,  Cent  Dig.  |  1102;  Dec.  Dig.  |  804*] 

8.  Husband  and  Wife  (i  804*)— OmNSBB— 

IteSEBTION— STATUTES-OPBEATION. 

The  offense  Is  committed  either  desert- 
ing and  leaving  her  in  destitute  or  necessltons 
circubutahces,  or  by  neglect  or  refusal  to  pro- 
vide for  her  whenever,  after  such  desertion,  ahe 
bec<mies  destitute  or  necessitous.  And  a  hus- 
band who  deserted  his  wife  in  sndi  cireom- 
stances  and  left  the  state  before  the  act  took 
effect,  and  after  it  became  operative  voluntarily 
returned  to  be  a  witness  in  a  dvil  action  be- 
tween other  parties,  and  while  here  neglected 
or  refused  to  provide  for  her,  she  then  being 
in  destitute  and  necessitous  drcnmstances, 
thereby  rendered  himself  liable  to  prosecution. 

[EU.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  1102;  Dec  Dig.  I  804.*] 

4.  Cbivinal  Law  (|  276*)— Plkab— JCTzbdio- 

TION— DSfenses. 
■  In  a  criminal  ease,  a  plea  to  tiie  Jurisdic- 
tion, which  goes  only  to  matters  of  defense,  may 

properly  be  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  IMg.  H  636,  637;  Dec  Dig.  { 
276.*] 

5.  OttUNAi,  Law  (I  276*)— Plea  to  Jubis- 
DionoR-— Fboof  and  Vebifioation. 

A  plea  to  the  juriediction  is  not  receivable 
unless  proved  or  positively  verified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  |S  636^  687;  Dec  Dig.  S 
2r6.*3 

Appeal  from  District  Ooort,  Stafford 
County. 

Robert  B.  QiUmore,  having  been  arrested, 
charged  with  neglecting  and  refusing  to  sup- 
port and  maintain  his  wife,  pleaded  to  the 
coort's  Jurisdiction;  and,  from  an  ord^ 
orermling  a  demurrer  to  the  [ilea  and  dis- 
charging bim,  the  State  appeals^  Berersed. 

J.  S.  Daweon,  Atty.  Oen.,  and  Ray  H. 
BealH  and  Paul  B.  Nagle,  both  of  8t  John, 
for  the  State.  F.  L.  Martin  and  Van  U. 
Martin,  both  of  Hutdiinson,  for  aiw^lea 


WEST,  J.  SecOon  I  of  diaptw  183  of 
Laws  of  1911  provides:  TThat  any  husband 
who  shall,  without  Just  cause,  desert  or  neg- 
lect or  refuse  to  provide  for  the  suniort 
and  maintanaiice  of  fats  wife  in  destitute  or 
nocesattous drenuutaikcoi,  •  *  *  shallbe 
gtdlty  of  •  crlm^  and,  on  oonTlcttm  thwe- 
of,  shall  be  punished  Ikt  Imprlscmment  la 
the  refbrmatory  or  paittmitlaiy,  at  hard 
labor,  not  ezoeedlng  two  years." 

On  Uay  11,  ^12,  a  complaint  waa  sworn 
to  before  a  Justice  of  the  peace  of  Stafford 

county,  charging:  "That  on  the  day 

of  April,  1911,  and  from  than  continuously 
to  the  filing  of  this  complain^  at  the  county 
of  StaffOTd,  state  of  Kansas  the  said  defmd- 
ant,  Robert  B.  GUlmor^  being  then  and  there 
the  husband  <tf  one  Bosamond  Olllmore,  did 
then  and  thwe  unlawfully,  willfully,  feloni- 
ously, and  without  Just  cause  desert  and  neg- 
lect and  refuse  to  provide  fttr  the  support  and 
maintenance  of  his  said  wife,  ahe  (the  said 
Rosamond  Olllmore)  being  than  and  there 
in  destitute  and  necessltons  drcnmstances." 
The  def^dant  was  arrested,  and  filed  a  mo- 
tion to  quash,  whldi  was  overmled ;  and, 
after  a  preliminary  hearing  the  defendant 
was  bound  over  to  the  district  eonrt  for  triaL 
On  the  13th  day  of  May,  an  Information  was 
filed  containing  snbatantlaUy  the  same  charge 
as  Indicated,  in  response  to  which  the  de- 
fendant filed  a  paper  unnamed,  setting  out 
that  be  denied  the  Jurisdiction  of  the  court 
over  his  person,  and  over  the  subject-matter 
of  the  action,  and  that  he  entered  his  special 
appearance  for  the  sole  purpose  of  this  plea ; 
that  be  was  arrested  on  tbe  lltb  day  of  May ; 
that  he  left  the  state  of  Kansas  In  1908,  and 
had  been  a  resident  of  Texas  continuously 
for  the  past  three  years,  and  had  not  been  In 
Kansas  since  1909  until  he  came  on  May  6, 
1912,  to  act  as  a  witness  in  a  case  between 
his  wife  and  other  parties ;  that  he  Intended 
to  return  to  Texas,  where  be  resided,  and, 
when  about  to  take  the  train  on  the  10th 
of  Hay,  he  was  arrested  on  a  warrant  issued 
by  Justice  Mace,  from  which  arrest  he  was 
discharged  on  May  11th;  that,  when  at- 
tempting to  take  the  train  on  the  date  last 
mentioned,  he  was  again  arrested  on  a  war- 
rant of  Justice  Swartz,  before  whom  be  en- 
tered his  special  ai»pearance  and  moved  to 
quash,  which  motion  was  overruled ;  that  the' 
Justice  proceeded  with  the  preliminary  exam- 
ination, and  although  there  was  no  testimony 
showing,  or  tending  to  show,  that  tbe  defend- 
ant had  ever  been  In  Kansas  from  April  1, 
1911,  until  and  Including  May  6,  1912,  and 
although  It  was  shown  to  the  Justice  that  the 
defendant  was  a  resident  of  Texas,  and  bad 
been  during  the  times  named  In  tbe  warrant, 
and  no  evidence  showing  that  be  had  beeo 
In  Kansas  subsequent  to  March  29, 1911  when 
the  act  under  which  be  was  arreted,  took 
effect,  he  was  nevertheless  bound  over ;  that 
be  came  to  Stafford  county  as  a  witness  in 
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the  cause  mentioned,  and  tot  no  other  pur- 
pose, and  was  endeavoring  to  return  at  the 
earliest  possible  moment  at  the  close  of  the 
case  In  which  he  came  to  testify;  that  he 
believed  he  was  Illegally  restrained  of  bis 
liberty  by  the  sheriff  of  Stafford  coaaty,  and 
that  the  laws  of  Kansas  can  have  no  extra- 
territorial effect,  and  tMt  he  conld  not  be 
gnllty  of  violating  the  act  in  qnestion,  and 
that  he  believed,  if  It  were  the  Intention  of 
the  Legislature  to  ai^ly  the  provisions  of 
such  act  to  nonreslden'ts  who  were  living 
apart  from  their  wives  prior  to  its  passage, 
that  such  act  is  unconstitutional  and  ex  post 
facto,  and  defendant  believed  he  was  exempt 
from  arrest,  because  he  had  come  merely 
to  be  a  witness.  This  was  sworn  to  on  be- 
lief only.  To  this  paper  the  state  demurred ; 
and  attsr  argument  the  court  not  only  over- 
ruled the  demurrer,  but  discharged  the  de- 
fendant; and  the  state,  reserving  the  ques- 
tion for  review,  appeals  and  asdgns  error  in 
the  ruling  of  the  trial  court 

[1]  The  def^dant  contends  that  the  act  Is 
unconstitutional  because  section  4  provides 
that  before  trial,  with  the  consent  of  defend- 
ant, or  at  the  trial  on  entry  of  a  plea  of 
guilty,  or  after  conviction,  instead  of  sending 
the  defendant  to  the  poiitentiary  or  reforma- 
tory, or  In  addition  tliereto,  the  court,  in  its 
discretion,  may  make  an  order,  subject  to 
diange  from  time  to  time,  directing  the  pay- 
ment of  a  cwtaln  nun  periodically,  for  a 
term  not  exceeding  two  Tears,  to  the  wife, 
guardian,  cnrator^  <n  autodlan  of  the  minor 
Child  or  children,  or  to  an  organisation  or 
Individual  approved  by  the  conrt  as  tnutee, 
and  shall  have  power  to  release  the  defend- 
ant from  cuBtod7  on  probatlMi  for  a  polod 
BO  fixed,  upon  hia  giving  a  recognizance  irith 
or  without  Burety  In  bu<A  sum  as  the  court 
or  Judge  may  order  and  approT&  Also  that 
It  la  nnconstitutifnial  because  sectlcm  7  an- 
thorlzes  the  warden  or  official,  In  charge  of 
the  penitentiary  or  reformatory,  to  pay  over 
to  the  wife,  or  to  some  one  for  the  minor 
c^dren,  at  the  end  of  each  weA  tot  ttaBlr 
support,  a  sum  eqtuU  to  such  amount  as  may 
be  allowed  by  law  to  such  convict  for  each 
day's  bard  labor  poformed  by  him.  It  is 
also  oont^ded  that  as  the  statutes  of  E^n- 
sas  can  have  no  eztratawitorlal  effect,  and 
as  it  is  the  wlfe*B  duty  to  reside  at  the  hus- 
band's domicile,  which  was  here  shown  to 
be  to.  Texas,  he  could  not  default  In  hoe  sup- 
port until  demand  was  made  at  that  idace; 
that,  if  he  owed  a  duty  to  support  his  wife, 
it  was  a  duty  to  support  her  in  Texas,  and 
not  in  Kansas.  The  provision  requiring  the 
warden  to  pay  a  sum  equal  to  the  dally  wage 
of  the  convict  can  hardly  render  the  act  un- 
constitutional, as  there  Is  no  law  In  existence 
by  which  the  convict  receives  wages  for  his 
labor. 

The  fact  that  the  court  is  authorized,  in- 
stead of  putting  the  sentence  Into  execntion 
at  once,  to  parole  and  recognise  the  defend* 


ant  on  condition  that  he  provide  periodical 
support  for  his  wife  does  not  render  the  act 
void  for  diversion  of  a  fine  from  the  direc- 
tion required  by  section  6,  art  6,  of  the  Con- 
sUtntion,  which  requires  the  proceeds  of 
fines,  for  the  breach  of  any  penal  laws,  to  be 
applied  exclusively  to  the  support  of  common 
sdiools.  The  payment  required  under  this 
sort  of  order  is  the  paymoit  of  a  sum  found 
by  the  court  to  be  reasonable  for  the  sup- 
port of  a  wife,  by  virtue  of  which  paymmt 
the  defendant  scapes  the  penalty  of  the 
law,  and  it  can  by  no  process  of  reasoning 
be  rightfully  considered  a  fine. 

As  to  the  paper  filed  by  the  defendant,  we 
think  it  should  be  considered  as  an  attempt- 
ed plea  to  the  jurisdiction  of  the  court  It 
appears  to  have  been  so  treated  by  both  par- 
ties and  by  the  trial  court;  and  we  know 
of  no  other  designation  which  could  with 
propriety  be  applied  to  It 

[4]  The  general  rule  is  not  only  that  a  plea 
to  the  jurisdiction  must  t>e  certain,  but  tibat, 
if  It  contain  matters  of  defense  merely,  it 
may  with  propriety  be  overruled.  "Where 
an  indictment  is  taken  before  a  court  that 
has  no  cognizance  of  the  offense,  the  defend- 
ant may  plead  to  the  jurisdiction,  without 
answering  at  all  to  the  crime  alleged.  *  •  • 
Such  pleas  are  not  common*,  the  eaalw  and 
simpler  course  being  writ  of  error  or  arreet 
of  judgment  The  want  of  jurisdiction  may 
also  be  taken  advantage  of  under  the  geo- 
etal  issue."  Wharton's  Crlm.  Plead.  &  Pme. 
(0th  Ed.)  1 422. 

"By  this  plea,  the  deCuidant  totally  do- 
Idee  the  authority  of  tlie  conrt  to  try  him. 
•  •  •  But  it  seems  that  tha  defsndant 
cannot  plead,  to  an  indictment  before  Job- 
tlcee,  that  the  offense  was  committed  at  soifle 
place  beyond  their  jnrlsdlcticm,  f<»r  OOb 
would  amount  to  no  more  than  fh»  genual 
issue."  Bishop's  Grim.  Proced.  (8d  Ed.)  | 
T36. 

"This  plea  is  seldom  used,  as  the  objection 
may  be  taken  In  oth»  ways.  This  plea  will 
be  printer  when  the  conrt  befbre  vrttUA  tlie 
Indictment  is  preferred  has  no  oognlsanoe 
of  the  parOcnlar  crlm^  ^ther  because  of 
the  nature  of  the  crime  or  because  it  was 
not  committed  ^rlthln  the  territorial  Jnrlsdhs 
tlon  of  the  court,  or  whea  the  court  has  no 
jurisdiction  of  the  defendant's  person.  Ob- 
jection  to  the  Jurisdiction  may  generally  be 
taken  advantage  of  under  the  idea  of  not 
guilty,  or  the  general  Issn^  and  need  not  be 
specially  pleaded;  or  it  may  be  successfully 
raised  by  motion  In  arrest  of  judgment,  or 
an  appeal  or  writ  of  error,  or  by  demurror, 
when  the  want  of  Jurisdiction  appears  on  the 
face  of  the  Indictment  or  in  the  caption.  A 
plea  to  the  jurisdiction  is  ther^ore  seldom 
resorted  to.  The  plea,  being  dilatory,  must 
be  certain  to  every  Intent  The  highest  d^ 
gree  of  certainty  Is  Teaalred."  Olaric'B  Grim. 
Proced.  i  18a 

While  the  question  of  Jnrlsdlctlai  nuqr  b* 
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ralBed  at  any  ttme  (Rloe  t.  State,  8  Kan. 
141.  par.  5  C^L,  101),  stlU  "It  Is  proper 
tot  tbe  ^strict  court  to  overrule  a  plea 
to  the  jniisdit^n  of  tbe  court,  which  sub- 
stantlaUy  ralaes  the  question  of  the  guilt  or 
InnooeiHie  of  the  accused."  City  of  Sallna 
Ooopw,  4S  Kan.  12,  !2S  Fac  238,  SyL  par. 
2;  State  v.  Bailey,  67  Neb.  201.  77  N.  W. 
6B4. 

[I]  Section  102  of  the  Criminal  Code  (Oen. 
St:  IflOO,  i  6TS8)  i»0TldeB  that:  "No  plea  in 
abatem^  or  other  dilatory  plea  to  an  Indict- 
ment or  Information  shall  be  receiTed  by  any 
conrt  unleas  the  party  offering  such  plea 
shall  prove  the  truth  thereof  by  affidavit  or 
some  other  eTidence."  The  oath  of  the  de> 
fendant  that  he  merely  believed  the  contents 
of  the  paper  filed  to  be  true  did  not  amount 
to  an  affidavit  State  v.  Gleason,  32  Kan. 
246,  4  Pac.  868.  The  demurrer  challenged 
the  sufficiency  of  the  plea.  Whatever  of  sub- 
stance the  paper  contained  was,  if  anything, 
matter  of  defense;  and  the  demurrer  was 
erroneously  overruled. 

[2.  3]  Assuming,  however,  that  tbe  paper 
should  have  been  considered  as  a  properly 
drawn  and  verified  plea  to  the  jurisdiction, 
It  was  insufficient,  although  this  sort  of 
pleading  and  practice  Is  novel  In  our  crimi- 
nal law.  The  statute  is  disjunctive,  and  tbe 
crime  is  committed  either  by  desertion  and 
leaving  the  wife  destitute  or  by  neglect  or 
refuel  to  provide  for  her  support  and  main- 
tenance when  in  destitute  or  necessitous  dr- 
cumatances.  In  State  v.  Dvoracefc,  140  Iowa, 
266,  at  page  268,  118  N.  W.  390,  at  page  400, 
it  was  held  that  the  venue  may  be  laid  in 
the  county  where  the  duty  to  support  should 
be  discharged.  It  was  also  said  in  the 
opinion,  concerning  an  act  quite  similar  In 
terms:  "Analyzing  this,  it  becomes  apparent 
that  any  one  of  three  acta,  stated  disjunctive- 
ly, may  subject  a  person  to  the  penalty  de- 
nounced. Tbe  act  of  abandoning  his  <diil- 
dren  had  been  consummated  prior  to  the 
taking  effect  of  the  act;  and  this  donbtlesa 
accounts  for  the  omission  to  charge  him 
therewith." 

In  State  v.  Wltham.  70  Wis.  473,  at  pi^ 
475.  85  N.  W.  934,  at  page  985^  the  statute 
made  it  a  misdemeanor  to  abandon  the  wife, 
leaving  ber  in  a  destitute  condition,  or,  be- 
ing of  sufficient  aMllty,  to  refuse  or  neglect 
to  provide  for  hw ;  and  It  was  held  that  such 
abandonment,  before  the  act  took  plac^  but 
continued  down  to  the  timq  of  tbe  trial,  sub- 
jected the  defendant  to  tbe  penalty.  It  was 
■aid:  "By  the  act  of  abandonment,  leaving 
hla  wif6  in  a  destitute  condition,  the  hus- 
band Incurs  the  penalty.  He  also  incurs  the 
pmalty  when,  being  of  sufficient  ability,  he 
refuses  or  neglects  to  provide  for  her  sap- 
port  In  the  preseQt  case,  while  tbe  aban- 
donment occurred  before  tbe  law  took  eCtect, 
still  the  willful  refusal  to  provide  for  his 
wife  continued  to  the  time  of  trial.  This 
rendered  the  defendant  liable  under  the 


statute,  for  the  poialty  Incurred  or  Imposed 
for  such  neglect" 

The  wife  was  allied  to  be  In  deetimte 
circumstances  in  Stafford  county,  and  the  de- 
fendant was  charged  with  there  deserting 
and  there  neglecting  and  refusing  to  provide 
for  her  support  and  maintenance.  The  fact 
that,  when  the  act  was  passed,  he  was  in 
Texas  could  be  no  defense.  That  he  had 
come  voluntarily  Into  Stafford  county  to  ap- 
pear as  a  witness  in  a  case  between  other 
parties  was  no  bar  to  his  arrest  for  a  viola- 
tion of  the  criminal  laws  of  Kansas.  His 
plea  that  he  believed  that  his  domicile  had 
been  in  Texas  since  1908,  or  even  such  fact, 
if  it  were  a  fact,  of  itself,  furnished  no  rea< 
son  wliy  his  wife  should  be  left  or  permitted 
to  remain  In  Kansas  In  destitute  drcnmstanc- 
es.  Bad  It  been  shown  that  she  had  wnmg- 
fully  refused  to  follow  him  to  his  domicile 
in  Texas,  ud-tbus  In  law  abandoned  or  de- 
serted him,  this  might  be  a  defense. 

In  Gomnumwealth  r.  Baltay,  1  Leg.  Oaz.  B. 
(Pa.)  87,  both  parties  had  their  dpmlcUe  In 
Delaware,  and  the  desertion  was  in  Maasa- 
chusetts,  for  which  the  husband  was  ar- 
rested in  Penn^lvanla,  whwe  it  was  held 
that  the  court  had  no  luisdictlon.  But  in 
State  T.  HcCuUongh,  1  Pennewlll  (DeL)  274, 
40  AU.  287,  It  was  ruled  that  it  was  sufficient 
that  the  husband  be  In  tbe  state^  and  that  he 
neglect  wltfaont  cause  to  support  his  yrite, 
regardless  of  where  he  abaiid<med  her.  Peo- 
ple V.  Pettlt  et  al,  74  N.  X.  820,  was  a  case 
wherein  It  was  shown  that,  wbai  the  par- 
ties were  living  apart,  the  husband  gave  a 
recognizance  for  her  support  He  then  oEFer- 
ed  to  take  her  to  his  tathe^e  lumse,  where 
they  had  formerly  Uved,  and  to  support  her 
there,  but  not  elsei^ere.  She  refused  to  go, 
for  the  reason  that  she  would  not  live  in  the 
bouse  with  hla  parents,  and  that  it  was  unfit 
because  of  hip  fiither's  drunkenness  and  abu* 
slTeness.  It  was  h^  that  the  husband  was 
not  guilty  of  falling  to  support  her,  on  the 
theory  that  he  had  a  right  to  fSuxmo  the 
domicile.  A  violation  ot  the  statute  as  it 
was  worded,  made  the  delinquent  a  disor- 
derly person,  and  the  conrt  ftrand  no  evi- 
dence of  disorder  in  the  offer  to  support  the 
wife  at  the  domicile  diosoi  bf  the  husband. 
People  Vltan  (Gen.  Sess.)  10  N.  T.  Supp. 
909  is  dted.  There  the  parties  were  domi- 
dled  in  Fennqrlvania,  where  the  wife  1^ 
her  hustmnd  and  went  to  reside  in  New  Tork. 
He  afterwards  came  to  live  In  another  coun- 
ty in  New  York.  While  calling  on  ber,  he 
refused  to  live  with  or  support  her.  Tbe 
court  held  that  this  did  not  render  him  sub- 
ject to  punishment  as  a  disorderly  person,  on 
the  ground  that  he  had  abandoned  his  wife 
in  the  county  where  be  was  living,  and  that 
knowing  after  she  had  left  him  without  legal 
cause  that  be  was  residing  in  another  county, 
she  should  have  made  her  demand  there. 
Had  he  first  abandoned  her  without  cause 
and  left  her  destitute^  a  different  question 
would  have  arisen. 
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It  waa  held  In  BoTfeon  t.  Gommonwealtb, 
109  Va.  800.  at  pace  80«,  68  a  n.  464,  at  page 
466,  that,  under  a  statute  maUng  It  a  misde- 
meanor to  deeert  w  wiUfolly  neglect  to  pro- 
ride,  the  Isolation  may  be  ^rged  as  having 
occorred  at  the  ttme  of  desertton  or  at  any 
time  during  its  omttnuanca  Ttie  court  wld: 
"In  order  to  eatabliah  the  offense^  •  •  • 
it  must  be  made  to  appear  that,  without  just 
cause,  he  deserted  or  wlllfuUy  neglected  to 
proTide  for  the  support  of  bis  wife  or  minor 
(MlOsak,  leavhig  them  in  destitute  or  neces- 
sitous circumstances.  Th^  may  be  in  destl< 
tnte  drcumstanoes  at  the  time  the  desertion 
takes  place,  or  thqr  may  become  dratttute  as 
a  consequence  of  tiie  deaerticm  on  the  part  of 
the  hnsbaml  and  his  wiUfnl  neglect  to  pro- 
Tide-  for  th^  snt^rt  lite  object  of  the 
statute  was  to  compei  the  husband,  if  he 
wwe  able  to  do  so,  to  siq^port  his  wite  and 
diUdroi.  It  Is  a  cmtlnuing  •&atr,  and  the 
breach  of  It  may  be  stated  as  having  occur- 
red at  the  momoit  of  the  deswtira,  or  at  any 
time  during  the  continuance  of  the  willful 
neglect  to  make  provlalon  for  his  wife  or 
minor  children,  whom  he  has  left  at  the  mo- 
moit  of  desertion,  or  who  have  since  been 
rendered  destitute  lor  in  necessitous  drcum- 
.  stances.** 

State  T.  Sanner,  61  Ohio  St  S8S,  90  N.  in 
1O07,  26  L.  B.  A.  (N.  S.)  1098,  Involved  a 
statute  making  it  an  offense  to  neglect  or 
refuse  to  provide,  when  able,  for  the  wife  or 
children  living  within  the  at&tB,  and  It  was 
held  that  a  parent  might  be  guilty,  although 
residing  in  another  stat^  as  tiie  venue  is  in 
the  county  ^ere  ttie  cMld  is  when  the  com- 
plaint is  made  The  Si^raae  Court  of  Wls- 
c<msin  decided  In  Spenca  v.  State,  132  Wis. 
609.  112  N.  W.  462,  122  Am.  St  Rep.  089,  13 
Ann.  Gas.  969,  that  a  husband,  having  the 
means,  was  punishable  for  failure  to  support 
his  wife,  who  became  destitute  to  his  Icnowl- 
edge.  althongh  they  were  living  separate  by 
consent  The  theory  of  a  continuing  offense 
is  fully  recognized  In  State  v.  Stout,  189 
Iowa,  087.  117  N.  W.  95& 

The  defendant's  statement  that  he  verily 
believed  it  was  not  the  intaition  of  the  Leg- 
islature to  apply  the  provisions  of  the  act  to 
"nonresidents  who  were  living  apart  from 
their  wives  prior  to  the  passage  of  said  act" 
indicates  the  notion  that  mere  Uvlng  apart 
from  a  wife  relieves  the  husband  from  the 
duty  to  support,  which  is  neither  good  law 
nor  good  morals.  In  his  brief,  his  counsel 
ask:   "When  he  came  into  Kansas  for  a 


temporary  and  lawful  vatvm,  was  be  vlolat' 
Ing  the  law  and  committing  a  crime  by  fall- 
ing and  refusing  to  support  his  wife  while 
here?  during  the  few  days  he  was  in 
Kansas,  he  had  supported  his  wife,  would  he 
be  Innocettt  of  the  crime  diarged?"  Am  to 
the  first  questiott,  we  reply  that  accwdlnjg  to 
the  information,  he  was  violating  the  law, 
and  ttiere  was  nothing  shown  in  his  plea  to 
the  contrary.  As  to  the  second  query,  we 
feel  confident  that,  had  be  provided  for  Us 
wiftfs  support  during  the  few  da^  he  was 
her^  he  would  at  least  be  In  nradi  better  re- 
latkm  to  the  law  than  he  now  la.  It  la  In- 
sisted that  befttre  he  can  be  In  defitidt  the 
wife  must  demand  ct  him  In  Tuas  Out  he 
provide  for  her.  This  presupposes  that  the 
circumstances  were  and  are  such  as  to  make 
it  her  duty  to  fdUow  him  to  tbe  other  state ; 
and,  as  already  suggested,  he  alleged  noth- 
ing showing  socb  duty  on  her  part  Counsel 
say:  "Hie  may  admit  that  he  deserted  lUa 
wife  In  Blansas  in  lp06;  tiie  law  not  Qieu 
being  In  effect  He  cannot  be  tried  for  de- 
sertion under  this  law,  even  If  he  Oeswted 
lira  in  Tesu  In  iSOO."  But  he  can  be  tried 
for  fallnre  to  siqiport  b»  in  tbe  place  whoe 
he  deserted  her,  unless  he  can  show  some 
legal  excuse,  which  he  has  not  done  thus  far. 

It  is  suggfsted  that  the  act  is  void  because 
the  punishment  provided  Is  unusuaL  Hard 
labor  in  the  pmitentlary  or  reformatory  not 
exceeding  two  years,  with  the  incidental  pro- 
vision for  the  enforoonent  of  ordm  for  sup- 
port which.  If  ob^ed,  work  a  stay  of  execu- 
tion. Is  certainly  not  more  unusual  than  the 
Wisconsin  penalty  of  six  mtmths  In  Jail  «hi 
bread  and  watw.  Of  that  <Met  Justice 
Winslow  said  in  the  Spaicer  Case.  132  Wis. 
009,  at  page  020,  112  N.  W.  462.  at  page  466 
(122  Am.  St  Rep.  989,  13  Ann.  Cas.  969): 
"We  are  of  opinion,  however,  that  the  daase 
In  question  may  well  be  Justlfled  as  provid- 
ing an  appropriate  punishment  for  an  ag- 
gravated case  of  abandonment  or  failure  to 
support"  Tlie  penalty  is  severe;  but  evi- 
dently the  Legislature  believed  that  this  very 
feature  would  act  as  a  deterrent  to  faithless 
husbands  and  pitiless  fathras,  who  might  be 
tempted  to  leave  wife  and  child  without  sup- 
port ox  car&  Its  severi^  need  trouble  no 
one  who  possesses  sufSdent  manhood  and 
decency  to  entitle  him  to  remain  outside 
prison  walls. 

Tbe  ruling  of  the  trial  court  is  reversed, 
with  directions  to  proceed  in  accordance 
herewith.  All  tbe  Justices  concurring. 
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<8iipT8iM  Oottzt  of  Eanau.   reb.  8,  191S.) 

^firylla&M  by  the  Court.) 

1.  SlTFUUTIOITS  (j  14*)  —  ADMIBSIONS  —  Ef- 

ncT. 

An  admission,  made  upon  the  trial  of  an 
action  in  ejectment,  tliat  a  decree  in  a  suit  to 
quiet  the  title  to  the  same  land  had  been  regalap 
ly  rendered  in  favor  of  the  plaintiff  in  that  suit, 
"quieting  his  title  to  the  land  in  controvers; 
against  all  partiea  then  claiming  an  Interest 
therein,"  is  Intafficient  to  bar  the  grantee  In  a 
tax  deed  issued  upon  the  land  nine  months 
after  the  decree  waa  rendered.  The  language  of 
the  admission  is  interpreted  as  referring  to  per- 
sons claiming  an  interest  in  the  litigation  and 
parties  to  Uie  action,  and  not  to  tlie  bolder  of 
u  outstanding  tax  ule  cratiflaite,  upon  wbidi 
the  tax  deed  waa  afterwards  iasoeo. 

[Ed.  Note.— E^r  other  eaaes,  see  StipnlatiMUi, 
Gent  Dig.  ||  24-87;  Dec  Dig.  I  14.*] 

2,  TAXATioir  (I  796*)— Tax  Salks— Tax  Deed 
—Rights  or  Hoi,dbii8--I«&tbr  Deed. 

A  tax  deed,  void  upon  Its  face,  under  which 
possession  had  never  been  talien.  does  not  give 
to  the  holder  a  sufficient  standing  to  8nccea»- 
fully  assail  in  ejectment  ttw  later  tax  deed  of  a 

Sirty  in  possesrira,  wbicb  li  ralid  uiwn  its 
ce,.but  voidable  because  of  antecedent  irregu- 
Urities. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  ||  1578-1681;  DtoeTDig.  1  790i*] 

Appeal  from  District  Conrt,  Kearny  Oonnty. 

Action  by  A.  R.  Hetav  against  Tbomas 
Barbery  and  another.  PlaintUE  bavins  dis- 
missed his  acthm,  the  caw  i^roeeeded  as  an 
action  by  defendants  to  lecover  possession 
from  i^intifr.  From  a  judgment  in  their 
foTor,  idalntlft  appeals.  Reversed  and  re- 
uuinded. 

H.  O-  Trinkle,  of  Garden  City,  for  appel- 
lant Etoery  &  S^ery,  ot  Seneca,  for  ap- 
pellees. 

BENSON,  J.  ^e  appellant,  Hetiw,  in 
possession  of  the  land  In  controversy,  and 
daimlng  tUle  thareto  under  a  tax  deed  valid 
upon  Its  face,  but  based  upon  Irregular  pro- 
ceedings, CMnmoiced  an  action  to  quiet  title 
against  the  appeUeee,  Burbery  and  Raper, 
who  claimed  the  premises  uaAw  a  tax  deed 
of  an  earlier  date,  void  upon  its  fac&  The 
aivelle^  in  their  answer.  Interposed  a  coun- 
terclaim in  ejectment  for  possession  of  the 
lan&  The  repl7  of  the  appellant  admitted 
Us  possession,  and  denied  the  appellees*  title. 
The  appellant  then  dismissed  bis  action,  and 
the  case  proceeded  as  an  action  by  appellees 
(defendants)  to  recover  possession  from  ap- 
peUant  (plalntlfr). 

[1]  It  was*  admitted  on  the  trial  that  nei- 
ther the  appellees  nor  any  of  their  grantors 
had  ever  beea  In  possesslou  of  the  land,  but 
that  Judgmoit  quieting  title  had  bera  ren- 
dered in  favor  of  eadi  of  two  of  the  gran- 
ton,  under  whom  the  aiq;>ellees  held  by  a 
conv^ance  made  after  the  decides  had  been 
entered,  and  which  was  taken  in  reliance  up- 


on tta^.  The  last  of  the  Jadgments  quieting 
title  was  entered  on  January  24,  1906,  and 
it  was  admitted  that  it  was  i^fularly  ren- 
dered, quieting  title  to  the  land  bv  contro- 
versy against  all  parties  then  claiming  any 
interest  therein.  The  a]:^>ellant's  tax  deed 
is  dated  October  81^  1906,  recorded  March  19, 
1907,  and  is  based  upon  the  delinquent  taxes 
of  the  year  1901.  The  appellees'  tax  deed 
was  issued  September  10,  1002.  based  upon 
sales  for  taxes  due  prior  to  the  year  1901. 

The  Judgment  in  this  aetiott  contains  find- 
ings that  the  dtfendants,  by  reason  of  being 
the  owners  of  a  prior  tax  deed,  upon  which 
title  had  been  qoieted,  were  in  the  position 
of  the  original  owners,  and  entitled  to  five 
years  in  whldi  to  bring  suit  to  set  aside 
plainttfrs  tax  deed ;  that  the  defendants  were 
the  ownars  of  the  land  in  fee;  and  the  plain- 
tiffs  tax  deed  was  voidable  for  irregularities. 
Thereupon  judgment  was  rendered  for  the 
appellees  for  possession,  and  a  tax  Uen  al- 
lowed to  the  appellant 

It  appears  from  these  findings  that  judg- 
moit  was  given  upon  the  theory  that  the  de- 
crees quieting  title  operated  to  put  the  Appei-  ■ 
leea  in  the  position  of  the  original  owners, 
who  could,  of  course,  liave  maintained  an  ac- 
tion to  set  aside  a  voidable  tax  deed  if  brought 
within  the  period  of  limitation.  It  was  held, 
however,  in  Lockwood  v.  Meade,  71  Kan. 
739,  81  Paa  496,  that  an  ordinary  Judgmoit 
quieting  title  did  not  have  the  effect  of  trans- 
ferring to  the  plaintiff,  in  such  an  action, 
the  title  theretofore  held  by  the  defendant 
owners.  That  decision  is  cited  In  Banchor 
V.  Proctor,  88  Kan.  610,  129  Pac.  S^,  where 
it  was  said  that  a  Judgment  quieting  title 
did  not  transfer  the  title  of  the  heirs  (origi- 
nal owners),  but  did  render  the  tax  title 
quieted  unassailable  by  them.  It  must  be 
held,  then,  that  the  decrees  quieting  title 
did  not  transfer  the  original  patent  title  to 
the  plaintiffs  therein,  but  protected  their  ti- 
tle against  attack  by  the  original  owners, 
who  were  barred  by  the  decrees. 

The  appellees  contend,  however,  that  the 
decree  of  January  24,  1906,  bars  the  appel- 
lant from  any  interest  In  the  land,  althoDgh 
his  tax  deed  was  issued  afterward,  because 
of  the  fact  that  the  deed  is  based  upon  a  tax 
sale  certificate  outstanding  wh^  the  decree 
was  entered,  which  certificate  created  an  In- 
terest in  the  land.  Douglass  v.  Dl<&son,  81 
Kan.  810,  1  Pac.  541.  Whether  the  holder  of 
a  tax  sale  certificate,  who  has  a  mere  lien, 
for  unpaid  taxes  and  <diarges,  has  an  adverse ' 
estate  or  tait««8t  In  the  land  that  may  be  bar- 
red 1^  an  action  to  quiet  title,  under  the 
provisions  of  section  6218  of  the  Qeneral 
Statutes  of  1909,  It  la  not  necessary  now  to 
decide.  Ordinarily  such  an  action  would  fail, 
tm,  if  the  land  be  taxable  and  the  taxes  de- 
linquent, the  certificate  would  not  be  set 
aside,  except  upon  paymoit  of  the  taxes  and 
charges  due,  and  this  could  be  accomplished 
by  redemption  at  the  treasurer's  office.  If 


•Tor  other  cases  see  same  topie  and  sectton  NVUBER  in  Deo.  Dtg.  *  Am.  Dig,  K^-No.  SerUs  *  Bsp'r  Indsxsr 
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tbe  landfl  are  not  taxable,  or  tbe  taxes  have 
been  paid,  tbe  ordinary  proceeding  in  eQiiity 
would  be  an  action  to  set  asdde  the  certif- 
icate, o^  for  an  Injunction  against  tiie  j^ob- 
Uc  officers. 

Without  deciding  the  question  just  refer- 
red to,  It  is  sufficient  to  say  that  in  this  in- 
stance the  admission  is  too  broadly  Inter- 
preted by  the  appellees.  The  adtnlsalon  was 
that  the  proceedings  in  the  suits  to  quiet  ti- 
tle were  regular  upon  the  face  of  the  record, 
and  that  the  decree  of  January  24, 1906,  was 
rendered  In  favor  of  the  plaintilf  in  that  ac- 
tion, "qnleting  his  title  to  the  land  in  contro- 
against  all  persona  then  claiming  any 
interest  therein."  interpreting  this  language 
In  the  light  of  the  circumstances,  and  giving 
effect  to  the  natural  meaning  of  the  words 
used,  this  is  held  to  apply  to  persons  claim- 
ing an  Interest  In  the  litigation  and  parties 
In  the  action.  To  bar  the  holder,  tor  the 
time  being,  of  an  outstanding  tax  sale  cer- 
tificate, it  should  appear  that  such  holder 
was  a  party  to  the  suit 

[2]  If  the  certificate  upon  which  the  ap- 
pellant's tax  deed  was  issued  was  not  bar- 
red by  the  decrees  quieting  title,  the  situa- 
tion Is  simide.  He  is  in  possession  under  a 
tax  deed  valid  upon  its  face,  but  voidable  if 
exposed  to  the  attadc  of  a  party  having  the 
right  to  assail  It  The  appellees,  however, 
are  claiming  under  a  tax  deed  of  an  earlier 
issue,  void  upon  its  face,  under  which  posses- 
sion had  never  been  taken,  and  have  no 
standing  to  make  the  attack.  "It  is  funda- 
mental  that  a  person  attacking  a  tax  deed 
must  show  title  In  himself."  Smith  r.  New- 
man, 62  Kan.  318.  821,  62  Fac.  1011,  1012, 
63  U  B.  A.  834.  In  Cone  v.  Usher,  86  Kan. 
880,  122  Pa&  1049,  and  Banchor  v.  Proctor, 
88  Kan.  SIO,  120  Pac.  626,  the  rights  of  suc- 
cessive tax  title  holders,  with  respect  to  each 
other,  are  considered,  but  there  Is  nothing  In 
tither  decision  out  of  harmony  with  these 
views. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinloL  All  the  Justices  con- 
cunini^ 

BIOHABDSON  v.  SIMPSON  et  aL,  State 
Board  of  Dental  EzaminerB.t 

(Supreme  Court  of  Kansas.   Feb.  8,  1918.) 

fSyllabaa  hy  the  Court.) 

L  Physicians  and  Subokoms  (t  11*>— Den- 
tists —  Revocation  of  Licbhbb  —  Conclu- 
'  sivenes8  of  decision. 

Where  the  State  Board  of  Dental  Exam- 
iners, acting  within  Its  jurisdictioiL  revokes 
tbe  license  of  a  dentist  for  allied  misconduct, 
and  an  action  li  brooght  to  enjoin  the  enforce- 
ment of  tbe  order  on  the  ground  that  it  was 
fraudulently  made,  a  finding  by  tbe  court  that 
the  members  of  the  board  acted  honestly  and 
impartially,  and  not  arbitrarily,  cornels  a  judg- 
ment sustaining  tlieir  dedsion,  notwithstanding 


a  fnitber  findiog  that  tiielr  action  was  oppres- 
sive. 

[Ei.  Note. — For  other  case^  see  Pliysldans 
ud^Sorgsoni^  Gent.  I»g.  |  IS;  Dee.  Dig.  1 

2.  Phtsiciahs  akd  SuBOBons  d  11*)— Dbh- 

iisTS— LicsnsB— Obourd  fob  Bbtooaiioii 

—"False  Staixuent." 

The  making  of  a  promise  without  an  inten> 
tlon  to  [>erfona  it  may  amoant  to  a  false  state- 
ment as  to  an  existing  condition  within  the 
meaniog  of  a  statute  authorizing  a  dentist's  li- 
ceuae  to  be  revoked,  where  be  has  obtained  mon- 
ey by  false  representations. 

[Ed.  Note.— For  other  cases,  see  Pbynciaos 
and  Surgeons.  Cent  Dig.  |  IS;  Dee.  Dig.  |  U.* 

For  other  deflnttloDi^  see  Words  and  Phrasei^ 
vol.  8,  p.  2«7a] 

8.  Phtsiciars  and  StmaBom  (S  11*>— Deit- 

TIBTS— RbVOOATION  OT  LiCEHSit-STATUTOBT 

Pbovisions. 

Iq  a  statute  authorizing  the  revocation  of 
a  dentist's  license  for  specific  olfenses.  the  addi- 
tional phrase,  "or  for  any  otiier  dishonoraUe 
conduct,"  is  not  void  for  IndefiniteneBS. 
[Ejd.  Note. — For  other  cases,  see  Pttysicians 
Surgeons,  Cent  Dig.  |  16;   Dec  Dig.  | 

4.  Phtsiciahs  and  Sitboeohs  (|  11*)— Deh- 

TISTB  —  REVOOATION  OV  LXCBNU— PBOOKBD- 

INOS. 

The  enforcement  of  the  order  of  the  Board 
of  Dental  Examiners,  revoking  the  license  of  a 
dentist,  will  not  be  enjoined  for  any  informali- 
ties in  the  complaint  made,  or  in  the  manner 
of  conducting  the  investigation  based  thereon, 
where  he  is  advised  of  the  nature  of  the  ac- 
cusation against  tiim,  and  given  a  fair  oppoi^ 
tunity  to  prepare  and  present  his  defense. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  IS;  Dec  Dig.  { 
11>*] 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  W.  S.  Richardson  against  O.  H. 
Simpson  and  others,  as  the  Kansas  State 
Board  of  Dental  Examiners.  From  a  judg- 
ment for  plaintiff,  defendants  ajipeaL  Re- 
versed, with  dtrecUoiis. 

John  S.  Dawscai,  Atty.  Q«l,  S.  N.  Etavkea^ 
Asst  Atty.  Oen.,  and  W.  8.  Jenks,  of  Otta- 
wa, for  appellants.  W.  B.  Btaea  and  H. 
Ward  Page,  both  of  Topdca,  for  appellee. 

MASON.  J.  W.  8.  Blcbardson  is  engaged 

in  the  practice  of  dentistry.  A  a>mplaint 
was  made  to  the  State  Board  of  Doital  Ex- 
aminers, charging,  in  general  terms,  that  he 
had  been  guilty  of  obtaining  money  by  false 
pretenses,  and  of  dishonorable  conduct,  and 
specifying  that,  having  performed  services 
for  a  customer  (a  Mrs.  Brack)  imder  a  prom- 
ise that  any  needed  repairs  would  be  made 
without  additional  charge,  he  had  refused, 
after  having  been  paid  In  full,  'to  make  re- 
pairs that  became  necessary  by  reason  of 
defective  work.  The  board  Investigated  tbe 
matter,  took  evidence,  found  against  Rich- 
ardson, and  revoked  bla  license.  He  brought 
an  action  to  enjoin  the  board  from  enforcing 
its  order,  and  obtained  a  permanent  injunc- 
tion. The  board  appeala 


•For  flthCT  casts  sm  same  topic  and  section  NUHBBR  1b  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Barlss  *  Rap'r  XBd«K« 
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[1]  The  trial  court  made  a  flndlng.  among 
othen,  reeding  as  follows:  "In  view  of  tbe 
tact  that  no  qaevtton  la  raised  eltber  at  this 
trial  or  npon  the  bearing  before  the  board, 
touching  the  moral  character  of  the  plaintiff, 
or  hie  capabllltT  or  workmanship  touching 
any  case  except  the  one  of  Mrs.  Brack,  and 
In  Ttow  ef  the  farther  fact  that  eadh  mem- 
ber of  ^  board  testified  that  no  other  act 
of  the  plalntlfl  was  takra  Into  considera- 
tion, except  the  one  named  in  the  diarge 
against  him,  I  bcfllere  that  bis  Ucense  ought 
not  to  hare  beoi  revoked,  and  that  Its  revo- 
cation  was  a  great  injustice,  niere  was,  in 
the  hearing  before  the  board,  erldrace  prop- 
er for  its  consideration  which,  if  believed  in 
its  entirety,  would  sustain  its  finding;  yet 
the  finding  of  the  board  was  against  the 
clear  and  decided  weight  of  the  evidence. 
In  the  bearing  and  dedalon  of  the  case,  the 
board  acted  honestly  and  Impartially,  and 
not  arbitrarily,  but  I  find  that  Its  act  was 
oppressive."  We  think  this  finding  required 
a  judgment  against  the  plaintiff. 

The  statute  provides  that  the  board  may 
revoke  the  license  of  dentists  "who  have,  by 
false  or  fraudulent  representations,  obtained, 
or  Bought  to  obtain,  money  or  any  ottier 
thliuc  of  value,  or  have  practiced  under 
names  other  than  thdr  own,  or  for  any  oth- 
er dishonorable  conduct"  Gen.  Stat.  1909, 
I  7991.  The  investigation  and  determination 
vbethor  a  llcMise  should  be  revoked  Is  com- 
mitted to  the  board.  It»  decision  upon  a 
Question  of  tact  la  Anal,  If  made  In  good 
ftilth,  or,  as  the  same  idea  Is  sometimes  ex- 
IHressed,  *in  the  absence  of  fi»ud.  owmp- 
tlon,  or  oivresston."  Heflert  t.  Medical 
Board,  60  Kan.  7ia  72  Pac.  317, 1  L  B.  A. 
(N.  &)  811;  School  District  r.  Davles,  69 
Kan.  162,  76  Paa  409;  •Allen  t.  Bnrrow,  69 
Kan.  812,  77  Pac.  656,  2  Ann.  Gas.  639; 
Hunk  T.  Frlnk,  81  Neb.  631,  U6  N.  W.  625. 
17  li.  R.  A.  (N.  S.)  439. 

The  hoard's  decision  Is  rendered  unassail- 
able, so  far  as  r^tes  to  its  conduct,  by  the 
finding  that  It  acted  honestly  and  Impartial- 
ly, and  not  arbitrarily.  True,  the  court  add- 
ed; "But  I  find  that  Its  act  was  oppressive." 
In  the  original  finding,  upon  which  the  judg- 
ment was  rendered,  these  words  follovred, 
which  were  afterwards  stricken  out  on  the 
motion  of  the  plaintiff:  "That  Is,  It  was  un- 
duly severe,  and  an  excessive  use  of  the  au- 
thority vested  in  the  board,  and  that  the 
penalty  Imposed  upon  the  plaintiff  was  gross- 
ly out  of  proportion  to  the  offoise."  We  do 
not  think  the  dropping  of  the  explanatory 
^rase  materially  changed  the  effect  of  the 
finding.  The  court  believed  the  penalty  to  be 
too  severe  for  the  offense,  and  regarded  this 
as  sufBdeDt  to  characterize  the  action  of  the 
board  as  t^vresslTe.  The  striking  ont  of  the 
specific  statement  to  this  effect  does  not  In- 
dicate a  change  of  <^dnlon.  The  tarn  "op* 
lOMiiT^  la  easraitlally  a  conclusion.  Xte 


finding  that  the  board  acted  honestly  and 
Impartially,  and  not  arbitrarily.  Is  the  con- 
trolling one,  because  the  more  specific.  State 
V.  Klrmeyer,  88  Kan.  692, 128  Pac.  1114.  As 
the  board  acted  honeatljr  and  impartially, 
and  not  arbitrarily,  its  conduct  could  not 
have  been  oppresslTe  in  BwHi  sense  as  to  au- 
thorize a  court  to  set  aside  Its  order,  unless 
because  of  a  want  ot  legal  anth(HClty.  An  or^ 
der  of  revocation,  lawfully  made,  cannot  be 
set  aside  as  oppressive  on  the  ground  that  It 
seems  to  a  court  nndnly  severe.  If  the  ver- 
sion of  the  tninsactloa  glvoi  1^  Mrs.  Brat^ 
Is  correct  (and  the  board  la  the  trlbnnal  to 
which  the  law  commits  the  decision  of  this 
question),  the  plaintiff  was  guUty,  In  a  sense 
at  least,  of  obtaining  mone^  by  fitlse  resve> 
sentatlons,  and  at  all  ev«its  of  dishonorable 
conduct  The  statute  purports  to  authorize 
the  revocation  of  a  dentist's  license  for  a 
single  act  of  that  character.  Doubtless  the 
Legislature  and  the  board  proceeded  upon 
the  theory  that  a  solitary  instance  of  mis- 
conduct on  the  part  of  a  dentist  in  connec- 
tion with  his  profession,  might  exhibit  such 
a  want  of  character  as  to  amount  to  a  dis- 
qualification to  practice.  The  revocation  of 
a  license,  by  reason  of  such  misconduct  la 
not  regarded  as  a  punishment  for  a  past 
wrong,  but  as  a  protection  to  the  public  for 
the  future.  Meffert  v.  Medical  Board.  66 
Kan.  710,  72  Pac.  247,  1  L.  B.  A.  (N.  S.)  811. 
It  is  the  withdrawal  of  the  permission,  with- 
out which  the  dentist  may  not  practice. 

[4]  It  remains  to  consider  whether  the 
board  lacked  authori^  to  make  the  order  of 
revocation  for  any  of  a  number  of  reasons 
that  are  suggested.  The  statute  requires  the 
filing  of  written  charges,  supported  by  affida- 
vit as  a  basis  for  action  by  the  board.  The 
plaintiff  contends  ttiat  here  the  complaint 
was  Insufficient  to  give  the  board  Jurisdic- 
tion to  act  It  was  Informal,  and  lacked 
much  of  the  precision  and  deflnlteness  of  a 
well-drawn  pleading;  but  we  think  it  ad- 
vised the  plaintiff  of  the  substance  of  the 
charge  against  him,  and  gave  him  all  the 
Information  necessary  to  the  pr^aratlon  of 
his  defense,  and  in  a  proceeding  of  this 
character  nothing  more  is  required. 

[2]  The  spedflc  contention  is  made  that 
the  conduct  complained  of  did  not  constitute 
the  obtaining  of  money  by  false  pretenses 
because,  even  accepting  Mrs.  Brack's  etory 
as  true,  Richardson  made  no  false  state- 
ment of  an  existing  fact  but  at  the  most 
only  failed  to  keep  his  promise  as  to  what 
he  would  do  in  the  future.  The  authorities 
are  agreed  that  a  false  pretense,  to  be  with- 
in the  criminal  statnt^  must  relate  to  an 
existing  condition;  but  there  is  a  Une  of 
cases  holding  that  a  promise  made  with  a 
deliberate  porposs  not  to  perftwm  It,  amonnts 
to  such  a  misr^treaoitatlon,  because  it  false* 
ly  asserts  an  Int^don,  the  existence  of  which 
Is  a  qnesUon  of  fiut  19  Gyc.  897;  National 
Bank  t.  Ifack^,  9  Kan.  Ajfi^  487,  4B  Fac. 
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324;  note,  10  L.  B.  A.  (N.  640,  646.  In 
14  A.  &  B.  BncycL  of  L.  61,  It  Is  said: 
"Though  there  la  a  conflict  of  opinion  on  the 
question,  the  better  opinion  Is  that  the  rule 
that  an  unp^ormed  promise  does  not 
amount  to  fraud  does  not  apply  it  the  prom- 
ise was  made  for  the  purpose  of  dec^t,  and 
with  the  Int^tion  at  the  time  not  to  per- 
form the  Bune,  but  that  there  is  fraud  In 
such  a  case.  The  reason,  it  has  been  said, 
Is  that  the  promisor  impliedly  represokts 
that  he  Intends  to  perform  his  promise,  and 
therefore  falsely  represonts  the  cmidUlon 
of  his  mind,  which  la  a  representatton  at 
fact" 

Whatever  shonld  be  the  rule  in  a  criminal 
prosecution,  the  making  of  a  promise,  with- 
out any  Intwtlon  at  performing  It,  should 
be  regarded  as  a  false  pretense,  within  the 
meaning  of  Hie  statute  here  involved.  Of 
ooniB^  the  mere  failure  of  Richardson  to 
keep  a  business  agreement  would  not  be  a 
ground  for  revoking  his  licaise;  but  the 
evidence  warranted  the  belief,  upon  which 
the  board  obviously  proceeded,  that  he  knew 
the  work  was  defective  when  he  collected 
pay  for  it;  and  that  he  had  no  intention  of 
making  the  repairs. 

It]  The  plalndfl  contends  that  the  por- 
tion of  ttie  statute  warranting  the  revocation 
of  a  dentist's  license  for  "dishonorable  con- 
duct" is  nnconstltntlonal  and  void,  because 
the  phrase  quoted  is  too  Indefinite  to  be 
made  the  basis  for  nidi  actios.  Several 
courts  bare  held  in  accordance  with  that 
contention,  the  argument  being  that  a  course, 
regarded  by  one  person  as  dishonorable,  may 
not  seem  so  to  another;  and  then  Is  no 
fixed  standard  by  which  the  disagreement 
can  be  settled.  Hewitt  v.  State  Board  of 
Medical  Examiners,  148  CaL  500,  84  Pac. 
SO,  3  L  a  A.  (N.  S.)  806,  113  Am.  St  Rep. 
316,  7  Ann.  Gas.  7S0;  Gfearra  t.  Board  of 
Medical  Supervisors,  26  App.  D.  a  443; 
IdUitthewB  r.  Murpby,  6S  8.  W.  786,  23  Ey. 
Law  Rep.  760,64L.R.A.416.  Of  the  case 
last  cited  it  Is  said  In  a  note  In  1  L.  B.  A. 
<N.  S.)  813:  "The  court,  on  the  other  hand, 
admits  the  validity  of  the  statute  as  to  the 
refusal  to  grant  license^  thou^  such  refus- 
al may  be  based  upon  the  same  grounds. 
This  seems  inconsistent  with  Its  taoldlitf  as 
to  revocation,  as  there  Is  no  distinction  be- 
tween the  two  phases  of  Uie  question.  On 
the  whole,  the  decision  seems  to  be  against 
the  spirit  of  the  decisions  above  noted,  and 
of  the  many  cases  upholding  the  validity  of 
such  a  iwovlsion  in  connection  wU3i  the 
granting  of  licenses." 

Ctaea  In  which  similar  statutory  provisions 
have  been  enforced  (althonSh  in  none  of 


them  does  this  precise  question  anwar  to 
have  been  directly  ralsecQ  are  collected  in 
notes  in  7  Ann.  Cas.  753,  and  8  Lu  B.  A.  (N. 
S.)  586.  See.  also,  Morse  v.  Board  of  Medi- 
cal Examiners,  67  T«x.  Oiv.  08,  122  a 
W.  447.  We  think  It  Is  going  entlrdy  too 
far  to  say  Uiat  sndk  a  itroTlalmi  la  a  nulli- 
ty. Before  a  license  to  practice  dentistry 
la  issued,  the  appUcaot  Is  required  to  fur- 
nish proof  that  he  is  *^>f  good  moral  diar- 
acter."  Oen.  Stat  1000,  |  7066.  The  phrase 
la  general;  but  no  great  practical  dlflBcolty 
attends  its  application.  The  courts  wlOxh 
make  a  distinction  between  fmeral  language 
used  In  defining  the  condltloos  upon  which 
one  may  be  originally  pomltted  to  practice, 
and  similar  language  und  In  stating  the 
grounds  upon  which  the  permission  may  be 
withdrawn,  proceed  upon  the  theory,  not  ac- 
cepted by  this  court,  that  the  revocation  of 
the  license  is  essentlaUy  a  iranishment  The 
evil  results,  the  fear  of  which  has  occasioned 
the  decisions  against  the  validity  of  provi- 
sions authorizing  the  revocation  of  a  practi- 
tioner's license  upon  general  grounds,  can 
be  avoided  by  reasonable  interpretation. 
Doubtless  no  conduct  should  be  deemed  "dis- 
honorable" In  such  sense  as  to  warrant  a 
forfeiture  of  a  doitist's  right  to  practice, 
unless  it  occurs  in  connection  with  the  ex- 
ercise of  bis  profession  and  Involves  moral 
turpitude^  The  expression  "other  dlshooor- 
aMe  conduct"  may  be  Interpreted  to  mean 
conduct  of  the  same  general  diaracter  as 
that  already  specified.  State  reL  v.  Purl, 
228  Mo.  1,  128  S.  W.  196.  Whether  or  not 
the  conduct  of  Richardson,  as  narrated  by 
Mrs.  Brack,  constitutes  what  might  be  tech- 
nically described  as  obtaining  money  by  false 
pretenses.  It  was  dishonorable  conduct  of  a 
similar  kind. 

An  argument  Is  made  in  support  of  the 
view  that  the  evidence  shoro  the  d^isi<m  of 
the  board  to  have  been  arbitrary,  fraudulent, 
and  the  result  of  a  violent  prejudice.  We 
find  nothing  to  Impugn  the  good  faith  of  any 
of  the  members  of  the  board.  There  was  a 
direct  conflict  of  testimony  in  the  bearing 
before  them.  The  quality  of  the- wo  A  done 
by  Rlduudsoa  bad  a  bearing  npoi  the  con- 
troversy. This  was  a  matter  concerning 
which  tiiey  ware  peculiarly  qualified  to 
reach  a  correct  conclusion.  The  procedure 
t(dlowed  was  not  Uiat  at  the  courts;  bat  we 
cannot  say  that  it  was  not  adapted  to  the 
ascertainment  of  the  truth,  or  that  the  plain- 
tiff was  doiied  any  substantial  il^t 

The  judgment  la  reversed,  with  dlrecUfma 
to  render  Judgment  for  the  d^aidants.  All 
the  Justices  concurring. 
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STOCK  EZCHANGB  BANK  T.  WTKS&t 
<8npreme  Court  of  Kansas.   Feb.  8»  1918.) 

(Spllalma  6v  the  Court.) 
LuoTAnoM  or  Actions  (|  84*)— Aciioh 

AOAinST  NONBSSIDXNT. 

A  regident  of  Oklahoma  bou^t  good*  of  a 
Dm  in  Kanaas,  the  laat  item  of  which  became 
due  January  1,  1007.  He  continued  to  re- 
aide  and  remain  in  Oklahoma  until  the  action 
was  there  barred.  The  account  was  asaigned 
to  the  plaintiff,  a  Eansaa  bank,  which  sued  in 
KaDsai  in  June,  1911.  Hvld,  that  as  the  cause 
of  action  did  not  arise  between  nonresidents 
of  this  state,  and  the  defendant  was  at  no  time 
a  resident  of  thia  state,  the  action  waa  not 
barred  by  section  20  or  21  of  the  dvil  Coda 
<Gen.  St  1900,  ||  5618,  6814). 

-[Ed.  Note.— For  other  eaaea,  limitation 
of  Actiona,  Cant.  Dig.  H  489^;  Dao.  Dig.  1 

Appeal  from  District  Court,  Stunner  Comi- 
ty. 

Action  by  the  Stock  Exchange  Bank  against 
Lawrle  T.  Wykes.  Jadgment  for  plaintiff, 
and  def^Ddaut  ai^)eals.  Affirmed. 

F.  A.  Dlnsmoor,  of  QaldweU,  tot  awdlant 
a  a  Bldlnga,  of  Caldwell,  and  W.  W. 
Schwinn,  of  Wellington,  for  appellee. 

WDST,  J.  The  defendant,  Wykes,  lived  In 
Grant  eonntgr,  Okl,  and  bonght  meat  of  his 
bntchera  in  OaldweU,  Kan.,  from  September, 
1902.  to  Deoembor  20, 190^  when  tb«e  was  a 
balance  of  198.28.  That  last  it&n  becams 
doe  Jannary  1.  1907,  and  no  payment  has 
been  made  since  Deconber  20,  1906.  The 
creditors  sold  and  assigned  the  account  to 
the  plaintiff  bank  Jannary  8,  1908.  This 
action  by  the  holder  was  began  in  June,  1911. 
On  October  18th  a  judgmott  waa  rmdered 
In  favor  of  plaintiff  for  the  face  of  the  ac- 
count and  6  per  eeoL  Intereet,  It  was  agreed 
that  the  defendant  had  been  abeoit  from  the 
state  of  Kansas  most  of  the  time  since 
Septembw  1,  1902,  and  bad  not  been  presoit 
in  the  state  as  mnch  as  one  year  since  that 
date,  and  for  more  than  three  years  since 
December  20,  1906,  had  been  personally 
presoit  in  Grant  county,  OkL  The  d^endant 
appeals^  and  insists  ttiat  the  action  waa 
barred  by  the  statute  of  limitations,  and  relies 
on  sectilons  20  and  21  of  the  Civil  Code  (Gen. 
St  1909,  II  5613.  6614). 

Section  20  has  been  construed  to  ai^ly 
only  to  "cases  where  the  defendant  resldea 
in  the  state  when  the  cause  of  acti«i  ae- 
cmes,  but  is  either  out  of  the  state  or  baa 
absconded  or  concealed  himself."  Bmner 
T.  Martin,  76  Kan.  862,  S60,  93  Pac  165,  167 
a4  Ll  R.  A.  [N.  S.]  775, 128  Am.  St  Bep.  172, 
14  Ann.  Cas.  39).  The  defendant  did  not  re- 
side In  this  state  wlran  the  cause  of  action 
accrued,  and  hoice  this  section  does  not  ap- 
ply. Conlon  V.  lAuphear,  37  Kan.  431,  16 
Paa  600;  Williams  t.  Railway  Co.,  68  Kan. 
17,  74  Pa&  600,  64  Ifc  R.  A.  794,  104  Am. 
St  Rep.  877,  1  Ann.  Cas.  6.  Section  21 
proTldea  that:  "Where  the  cause  of  action 


lias  arisen  In  anothw  state  or  country,  be- 
tween nonresidents  of  this  state,  and  by  the 
laws  of  the  state  m  country  wheca  tiw  canae 
of  action  arose  an  actl(m  cannot  be  main- 
tained thereon  by  reason  ct  lapse  of  tUne^ 
no  action  maintained  thereon  in  this  state." 
It  was  agreeH  that  the  action  was  barred  by 
the  statutes  of  Oklahoma.  Certainly  0» 
cause  of  action  did  not  arise  anywhere  be- 
tween nonresidents  of  tills  states  and  there- 
fore tt  was  not  barred  by  secttcm  21.  LandCo. 
T.  Bassett  85  Kan.  48, 116  Paa  475. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


OWING  et  al.  v.  NBSBITT. 
(Supreme  Court  of  Kansas.   Feb.  8, 1918.) 

(ByUaivB  fry  th«  CosrtJ 

1.  Estates  Tail  (|  !•)— NATtm  aim  Chab- 

ACTKK—EXIBTKNOK. 

Estates  tail  resuldng  from  the  Judicial  in- 
terpretation of  the  statute  de  donis  conditional- 
ibns  (IS  Ed.  I.  c.  1,  June  28,  1285),  as  modified 
by  sabsequeat  statntes  and  jndidal  decisions, 
were  introduced  into  this  country  at  the  time  ox 
Its  colonization,  with  other  parts  of  English 
Jurisprudence,  and  atiU  exist  In  this  state. 

[Bd.  Note.— For  other  cases,  see  Estates 
Tan.  Cant  Dig.  |  1;  De&  Dig.  1  L*] 

2.  EsTATBs  Tail  (|  1*)— Natdbk  and  Ohab- 

ACTEa  — BABBINO  ESTATX—Fim  AND  RB- 
COVBBT— CONVBTANOB  OF  RECOBD. 

One  of  the  characteristics  of  these  estates, 
as  we  received  them,  was  that  they  were  ca- 
pable of  being  barred  by  fine  and  by  common 
recovery,  wuch  were  looked  npon  as  1^^ 
modes  of  transfer  having  the  effect  of  convey- 
ances of  record. 

[Ed.  Note. — For  other  cases,  see  Estates 
Tail,  Cent  Dig.  |  1;  Dec  Dig.  |  l.«] 

8.  Estates  Taiz.  (|  7*)— Babbiho  Bstaib— 
Dbbd. 

Fines  and  common  recoveries  are  Ineon- 
dstent  with  our  modes  of  procedure.  But  the 
fiction  and  the  form  only  are  obsolete.  The 
substantive  result  of  the  proceeding,  a  con- 
veyance of  record,  may  still  be  accomplished 
by  an  ordinary  deed. 

[Ed.  Note.— For  other  cases,  see  Estates  Tail, 
Cent  Dig.  {  8;  Dec.  Dig.  |  7.*] 

(Additional  SyUabut  by  Editorial  Staff.) 

4.  Wiixs  (I  606*)  — Estates  Taix.  — Bbveb- 

siON— Dbscbkt. 

Testator  devised  specified  tracts  of  land  to 
each  of  four  children  and  to  the  heirs  of  the 
bo^  of  the  particular  devisee,  and  by  the 
residuary  clause  bequeathed  all  other  property, 
goods,  chattels,  moneys,  stocks,  credits,  and 
effects  to  his  surviving  children,  share  and 
share  aUke.  Brid,  that  the  children  took  an 
estate  tidl  by  the  devise,  and  one  of  them  hav- 
ing died  after  th«  death  of  testator,  but  with- 
out children,  acquired  an  undivided  interest  In 
the  reversion  In  fee  expectant  on  her  death 
without  issue,  whldi  interest  oa  her  death, 
passed  to  her  husband. 

[Bd.  Note.— For  other  caaes,  see  Wills,  Gent 
Dfg.  II  186(^1386;  Dac.  JUg.  I  60B.*] 

Appeal  from  District  Court,  Johnson 
Coun^. 

Action  by  Thomas  J.  Ewing  and  others 
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against  William  X  NesMtt  Judgment  for 
defendant  and  plalntUb  appeal.  Affirmed. 

F.  B.  Ogg,  of  Olatbe,  for  appellants.  J. 
W.  Parker,  of  Olatbe,  for  app^ee 

BTJRCH,  J.  In  tbe  year  1893  JTobn  ISwlng 
made  his  will.  Tbe  foortb  paragraph  reads 
ai  follows :  "Fonrtb.  I  will  and  beqneatb  to 
nqr  daughter,  Uary  A.  Nesbitt,  n£e  Swing, 
and  to  tbe  heirs  of  ber  body,  tbe  sontb  half 
(%)  of  the  northwest  quarter  (^)  of  sec- 
Uon  No.  twenty-one  {21),  township  thirteen 
(13),  of  range  twenty-four  (24),  In  Johnson 
county,  Kansas." 

Devises  using  the  same  language  were 
made  to  the  testator's  other  cliUdren,  four  In 
number.  Besides  these,  the  will  contained 
four  other  devises,  which  were  expressly 
stated  to  be  "free  and  clear  of  all  entail- 
ment," thus  clearly  Indicating  the  Intention 
of  the  testator  to  create  estates  tall  by  the 
phraseology  employed  In  paragraph  4  and 
those  like  It  In  1899  John  Ewlng  died,  leav- 
ing as  his  heirs  the  five  children,  who  were 
the  beneficiaries  of  his  wllL  The  will  was 
duly  probated,  the  estate  was  administered 
and  closed,  and  Mary  A.  Nesbitt  entered  into 
possession  of  tbe  tract  of  land  devised  to  her. 
In  the  year  1909  she  died  without  having 
borne  children,  and  was  survived  by  her  bus- 
band,  William  J.  Nesbitt,  who  continued  in 
possession  of  the  land.  Soon  after  Mary  A. 
Nesbltf  8  death  her  brothers  and  sisters  com- 
menced an  action  of  ejectment,  and  for  rents 
and  profits,  against  William  J.  Nesbitt,  claim- 
ing to  be  owners  In  fee  simple.  He  snswer- 
ed,  claiming  a  one-fifth  Interest  In  the  land, 
and  praying  for  partition.  Judgment  was 
•rendered  for  the  defendant,  and  the  plaintUb 
appeal. 

[1]  The  will  contained  a  residuary  clause, 
In  which  the  testator  gave  to  his  children 
surviving  him,  share  and  share  alike,  "all  oth- 
er property,  goods,  chattels,  moneys,  stocks, 
credits,  and  effects"  of  which  he  might  die 
seised.  The  defendant  claims  that  his  wife 
was  the  donee  of  an  estate  tail;  that  the 
donor  retained  a  reversionary  interest  in  fee 
simple  expectant  upon  the  estate  tall;  that 
if,  by  virtue  of  the  residuary  clause  of  the 
wtU,  this  reversion  was  not  disposed  of  it 
descended,  upon  the  death  of  the  donor,  to 
his  heirs,  one  of  whom  was  his  daughter, 
Mary  A.  Nesbitt;  and  that  upon  her  death 
the  defendant,  as  her  surviving  husband,  took 
her  share  of  the  fee,  which  was  one-fifth. 
If,  however,  the  residuary  clause  of  the  will 
was  eflfectual  to  devise  the  reversion  to  the 
testator's  children,  Mary  A.  Nesbitt  took  a 
one-fifth  Interest,  which,  upon  her  death,  de- 
scended to  the  defendant  Under  either  the- 
ory the  defendant's  claim  to  a  ooe-flfth  inter- 
est in  the  land  is  valid,  if  the  law  of  this 
state  recognizes  estates  tail  as  they  existed 
under  the  common  law  of  England  at  the 
time  of  the  colonization  of  this  country. 

Under  tbe  early  common  law  a  grant  to 


a  man  and  the  heirs  d  his  body  was  a  grant 
of  a  fee,  on  condition  that  tie  had  heirs  of 
his  body.  The  fee  so  granted  was  designated 
a  conditional  fee.  If  the  donee  had  no  heirs 
of  his  body,  the  condition  was  not  performed, 
and  tbe  land  reverted  to  the  donor.  If  heirs 
of  the  donee's  body  were  born,  the  condition 
was  r^rded  as  performed,  and  the  dimee 
was  at  lil)erty  to  make  a  conveyance  which 
would  bar  him,  his  Issue,  and  the  donor's 
reversion.  He  could  likewise  charge  the  land 
with  rents  and  incumbrances  which  would 
bind  his  issue,  and  the  estate  vas  forfeita- 
ble for  his  treason.  If  the  condition  were 
I>erformed,  but  the  donee  made  no  convey- 
ance, the  land  descended,  upon  his  death,  to 
the  spedfled  Issue,  who  were  at  Ubezy  to  con- 
vey. If  tl^  made  no  conv^rance,  tbe  land 
revorted  to  tbe  donor.  If  the  condition  were 
performed,  but  the  Issue  died,  and  the  donee 
then  died  without  havii^  nude  a  conveyance^ 
the  land  reverted  to  the  donw.  In  order  t» 
bar  tbe  possibiUty  of  revorter  to  tbe  donor 
and  to  reatore  the  descent  to  its  ordinary 
course  under  the  common  law,  donees  of  con- 
ditional lam  were  In  the  baUt  of  making 
conveyances  as  so<m  as  Issue  was  bom  and 
taking  back  warranty  deeds.  To  stop  this 
practice,  which  evaded  the  condition  and  de- 
feated the  Intention  of  the  donor,  the  nobil- 
ity of  the  realm,  who  were  desirous  of  per- 
petuating family  possessions,  procured  the 
passage  of  the  statute  of  Westminster  II, 
known  as  the  statute  "de  donis  condltlonal- 
ibUB."  13  Bd.  I.  c.  1,  Jnne  28,  1285.-  This 
statute  took  away  ttn  power  of  alienation, 
and  dedared  that  the  will  of  the  donor, 
plainly  e^resqed,  should  be  observed,  and 
that  tenements  glvoi  to  a  man  and  the  heirs 
of  his  body  should  so  to  his  Issue  If  there 
were  any,  and,  if  not,  should  revert  to  the 
donor.  The  Judges  Interpreted  this  statute 
to  mean  that  the  donee  no  longer  took  a  con- 
ditional fee  capable  of  being  disposed  of  as 
soon  as  Issue  was  bom,  but  that  he  took  a 
particular  estate  denominated  an  estate  tall, 
and  that,  instead  of  a  possibility  of  rev»ter 
only  remaining  In  the  donor,  be  bad  a  rever- 
sion in  fee  simple  expectant  upon  the  fail- 
ure of  issue.  Some  of  the  social  consequenc- 
es of  this  statute  are  thus  described  by  Black- 
stone  :  "Children  grew  disobedient  when  they 
knew  they  could  not  be  set  aside;  farmers 
were  ousted  of  their  leases  made  by  tenants 
In  tall ;  for,  If  such  leases  had  been  valid, 
then,  under  colour  of  long  leases,  tbe  issue 
might  have  been  virtually  dlslnb^ited ;  cred- 
itors were  defrauded  of  their  debts;  for.  If 
a  tenant  in  tail  could  have  charged  his  estate 
with  their  payment,  he  might  also  have  de- 
feated his  Issue  by  mortgaging  It  for  as  much 
as  it  was  worth;  innumerable  latent  entails 
were  produced  to  deprive  purchasers  of  tbe 
lands  they  had  fairly  bought,  of  suits  in  con- 
sequence of  wlilch  our  ancient  books  are  full ; 
and  treasons  were  encouraged,  as  estates 
tail  were  not  liable  to  torfettars  longa'  tbaa 
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for  the  tenant's  life.  So  that  they  were  Justly 
branded  as  .the  source  of  new  contentions  and 
mischiefs  unknown  to  the  common  law,  and 
almost  nnlTersally  considered  as  the  common 
grievance  of  the  realm."  2  Commentaries, 
*U6L  Notwithstanding  these  mliachlefs,  the 
statnte  forms  one  of  the  fundamental  insti* 
lutes  of  the  land  law  of  England,  which  three 
and  a  quarter  centarles  later  was  transplant- 
ed in  the  New  World. 

[2]  Before  the  settlement  at  Jamestown  In 
the  fourth  year  of  James  I  (1607),  a  number 
of  statntes  had  been  passed  whereby  the 
prlrileges  attending  estates  tail  were  much 
abridged.  They  were  made  forfeitable  for 
treason.  28  Henry  VIII.  c.  89.  Certain  leas- 
es by  the  tenant  in  tall,  not  prejudicial  to 
the  issue,  were  allowed  to  be  good  In  law. 
S2  Henry  YXII,  c.  28.  The  statute  of  fines 
(4  Henry  VII,  c.  24)  was  construed  to  per- 
mit the  tenant  in  tall  and  his  heirs  to  be 
barred  by  levying  a  fine.  32  Henry  VIII,  c 
36.  Such  estates  vten  dtargeable  with  the 
paymoit  of  certain  debts  dne  the  Ung  (88 
H»ry  VIII,  c  38),  and  bj  onutractioa  of 
the  statate  48  Ella.  c.  4,  an  appointment  to 
cliaritable  uses  by  a  tenant  In  tall  was  hdld 
to  be  good.  2  K.  Con.  117  et  seq.  The  most 
■ttions  blow,  howenr,  to  the  erlla  fostered 
tiy  estates  tail  nnder  the  statnte  de  donls 
was  stm^  b^  a  bold  piece  of  Jndidal  legia- 
latlen.  In  Taltamm's  Case,  npovted  In  Tear 
Book,  12  Bdw.  XV,  19  (1472),  the  Judges, 
upon  cmsaltation,  held  that  a  common  reoor- 
ory  suffered  by  a  tenant  in  tail  accomplished 
the  complete  destruction  of  the  estate  talL 
This  mode  of  bazring  estates  tall  Is  thus  de- 
scribed In  1  Washburn  On  Beal  Property 
(6th  Ed.)  i  186:  mils  was  a  fleUtioiu  salt; 
brought  In  the  name  of  the  person  who  -wse 
to  pnrdiase  the  estate  i^alnst  the  tenant  In 
tail,  who  was  willing  to  convey.  The  tenant, 
Instead  of  reslsUng  this  claim  himself,  nnder 
the  pretense  that  he  bad  acquired  his  title 
of  some  third  person  who  had  warranted 
it,  vouched  in,  or,  by  a  process  from  the 
ooort,  called  his  third  person,  technically  the 
vouchee,  to  come  In  and  defend  the  title. 
The  vouchee  came  in  as  one  of  the  dramatis 
posonie  of  this  Judicial  fftrce,  and  then, 
wiQiont  sayli^  a  word,  disappeared  and  was 
defaulted.  It  was  a  principle  of  the  feudal 
law,  adopted  thence  by  the  common  law,  that 
if  a  man  conveyed  lands  witti  a  warranty, 
and  the  grantee  lost  his  estate  by  eviction  by 
ene  having  a  better  title,  he  should  give  hia 
warrantee  lands  of  equal  value  by  way  of 
recompense..  And  as  it  would  be  too  bare- 
faced to  cut  off  the  lights  of  reversion,  as 
well  as  of  the  issue  in  tail,  by  a  Judgment 
between  the  tenant  and  a  stranger,  it  was 
gravely  adjudged,  first,  that  the  claimant 
should  have  the  land  as  having  the  better 
title  to  It ;  and  second,  that  the  tenant  should 
have  judgment  against  his  vouchee  to  re- 
cover lands  of  equal  value,  on  the  ground 
that  be  was  warrantor,  and  tlras,  theoretical- 


ly, nobody  was  harmed.  If  the  Issue  In  tail 
or  the  reversioner  or  remainderman  lost  that 
spedflc  estate,  he  was  to  have  one  of  equal 
value  through  this  judgment  in  favor  of  the 
tenant  In  tall ;  whereas,  in  fact,  the  vouchee 
was  an  Irresponsible  man,  and  it  was  never 
expected  that  he  was  anything  more  than  a 
dummy  in  the  game.  The  result  of  this, 
which  Blackstobe  calls  *a  kind  of  pla  trans 
to  elude  the  statute  de  donls,*  was  that  the 
lands  passed  from  the  tenant  in  tall  to  the 
claimant  in  fee  simple,  free  from  the  claims 
of  reversioner,  remainderman,  or  issue  In 
tall,  and  be  either  paid  the  tenant  for  it  as 
a  purchaser,  or  conv^ed  it  back  to  him 
again  In  fee  simple." 

The  precedent  of  fictitious  suits  as  means 
of  acquiring  or  conv^lng  property  was 
found  in  the  Roman  law,  and  the  practice  of 
resorting  to  them  was  supposedly  introduced 
in  England  by  the  clergy  to  evade  the  stat- 
nte of  mortmain.  Spence's  Equitable  Juris- 
diction of  the  Court  of  Chancery,  114,  note. 
The  solemn  piece  of  Jugglery  already  de-. 
scribed  later  became  more  Involved.  •'Com- 
plex, however,  as  the  proceedings  above  re- 
lated may  appear,  the  ordinary  forms  oS  a 
conmion  recovery  In  later  times  were  mote 
complicated  still;  for  it  was  found  eqe- 
dlent  not  to  bring  the  ctfllnslve  action  agahoat 
the  tenant  In  tall  hlms^  but  that  he  ahoold 
come  In  as  one  vomdied  to  warranty.  The 
lands  were  therefore,  In  the  first  place,  con- 
veyed, by  a  deed  called  the  recovery  deed, 
to  a  person  against  whom  the  action  was  to 
be  brought,  and  who  was  called  the  tenant 
to  Qu  pnedpe  or  writ  The  iwoceediivs 
then  toait  place  In  tike  Court  <tf  Common 
Pleas,  which  had  an  exclusive  jurisdiction 
in  all  real  actions.  A  regular  writ  was  is- 
sued against  the  toiant  to  the  iH»ctpe  iff 
another  person,  called  the  demandant;  and 
the  tenant  in  tall  was  then  vouched  to  war- 
ranty by  the  teiant  to  the  pnecipe.  The 
tenant  in  tall,  on  being  vontdied,  then  voudi- 
ed  to  warranty  in  the  same  way  the  criv 
of  the  court,  who  was  called  the  common 
vouchee.  The  demandant  then  craved  leave 
to  Imparl  or  confer  with  the  last  vouchee  in 
private,  which  was  granted  by  the  court; 
and  the  vouchee,  having  thus  got  out  of 
court,  did  not  return.  In  consequence  of 
which  judgment  was  given  in  the  manner  be- 
fore mentioned,  on  which  a  regular  writ  was 
directed  to  the  sheriff  to  put  the  demandant 
Into  t>oeses8ion."  Williams  on  Real  Prop- 
erty a7th  Ed.)  108. 

In  all  cases  there  was  an  agreement  or 
understanding  that  the  person  who  acquired 
an  estate  tail  by  means  of  a  common  recov- 
ery should  pay  for  it,  or  convey  it  to  the 
original  tenant  In  tall  In  fee  simple,  or  dis- 
pose of  It  as  such  tenant  might  direct  The 
result  was  that  estates  tall  and  all  remain- 
ders over  and  the  reversion  were  ^ectnally 
barred.  As  Bladutone  said,  by  long  acqnles- 
cenee  and  nse  these  reoovwles  came  to  be 
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locked  iQKm  M  a  legal  mode  of  conveyance 
by  Tblch  a  tenant  In  tail  might  dispose  of 
blB  land.  2  Com,  117.  This  right  of  convey- 
ance became,  in  contemplation  of  the  law,  an 
Inheient  and  Insurable  inddoit  of  an  es- 
tate tall,  and  covenants  and  conditions  at- 
tempting to  restrain  the  exercise  of  the  right 
were  held  to  be  void.  2  Waahbnm  oa  Real 
Property,  188.  The  same  purpose  was  accom- 
plished by  the  equally  flctltloiu  proceeding  ot 
fine. 

In  the  fourth  volume  of  his  Commentaries 
(14tb  Ed.)  *14,  Chancellor  Kent  said;  "Es- 
tates tall  were  introduced  into  this  country 
with  the  other  parts  of  the  English  joris- 
prudence,  and  they  subsisted  in  full  force 
before  oar  Revolution,  subject  equally  to  the 
power  of  being  barred  by  a  fine  or  common 
recovery."  These  estates  are  now  very  gen- 
era 11  changed  by  legislation  into  fee  sim- 
ples, or  reversionary  estates  in  fee  simile, 
or  may  be  converted  into  fee  simples  by  or- 
dinary conveyance.  2  BL  Com.  119,  Cooley's 
note.  In  the  pages  following  the  above  quo- 
tation from  Kent,  much  of  this  l^^latlm  is 
referred  to. 

The  territorial  Legislature  of  1865  passed 
an  elaborate  act  relating  to  conveyances. 
Stat  of  Kan.  Terr.  1855,  c.  26.  Section  6 
of  this  act  reads  as  follows:  'TThat  from 
and  after  the  passage  of  this  act,  where  any 
conveyance  or  devise  shall  be  made  whereby 
the  grantee  or  devisee  shall  become  seised  In 
law  or  equity  of  such  estate,  In  any  lands  or 
tenements,  as  under  the  statute  of  the  thir- 
teenth of  Edward  the  First  (called  the  stat- 
ute of  entails),  would  have  been  held  an  es- 
tate In  fee  tail,  every  such  conveyance  or 
devise  shall  vest  an  estate  for  life  only  in 
such  grantee  or  devisee,  who  shall  possess 
and  have  the  same  power  over  and  right  In 
such  premises,  and  no  other,  as  a  tenant  for 
life  thereof  would  have  by  law;  and  upon 
the  death  of  such  grantee  or  devisee,  the 
said  lands  and  tenements  shall  go  and  be 
vested  In  the  children  of  such  grantee  or 
devisee,  equally  to  be  divided  between  them 
as  tenants  In  common,  in  fee;  and  If  there 
be  only  one  child,  then  to  that  one,  in  fee; 
and  if  any  child  be  dead,  the  part  which 
muld  have  come  to  him  or  ber  shall  go  to 
his  or  her  issue;  and  If  there  be  no  Issue, 
then 'to  his  or  her  bstn.*' 

This,  of  course^  Cfmatttuted  a  deliberate 
legislattve  modlflcatlmi  of  the  oonmion  law 
relating  to  estates  tall.  In  18S9  the  terri- 
torial Legislature  completely  revised  the  act 
of  180B,  relaUng  to  conTeyances,  making  rad- 
ical <AangeB  in  its  substance  and  ctmtent. 
Laws  1859,  c.  80.  The  subject-matter  of  the 
section  quoted  was  oitlrely  omitted,  and 
nothing  whatever  was  snbatltuted  for  it,  ei- 
ther In  the  revision  or  In  any  othw  statnta 
The  result  was  that  section  5  was  repealed 
by  impllcatimi;  and,  since  the  Legislature 
had  its  attention  qiedally  directed  to  es- 
tates tail  by  that  section  the  purpose  evi- 


dently was  to  restore  the  common  law  on 
the  subject  This  intention  is  made  more 
apparent  by  the  passage  of  the  following  act 
at  the  same  session:  "The  common  law  of 
England  and  all  statutes  and  acts  of  Parila- 
ment  in  aid  thereof,  made  prior  to  the  fourth 
year  of  James  the  First,  and  which  are  of 
a  general  nature,  not  local  to  that  kingdom 
and  not.  repugnant  to  or  inconsistent  with 
the  Constitution  of  the  United  States  and 
the  act  entitled  'An  act  to  organize  the  ter- 
ritory of  Nebraska  and  Kansas.'  or  any  stat- 
ute law  which  may  from  time  to  time  be 
made  or  passed  by  this  or  any  subsequent 
Legislative  Assembly  of  the  Territory  of 
Kansas,  shall  be  the  rule  of  action  and  de- 
cision in  this  t^ltory,  any  law,  custom  or 
usage  to  the  contrary  notwithstanding." 
lAws  1858.  c.  121,  I  1. 

The  Constitution,  adopted  in  July,  1859, 
under  which  the  state  was  admitted  to  the 
Union  on  January  31,  1861,  contains  nothing 
which  bears  upon  the  subject  either  directly 
or  remotely;  and  the  Legislature  has  not 
since  dealt  with  it  Nothing  Is  to  be  found 
In  the  acts  relating  to  conveyances,  descents, 
and  distributions,  or  wills.  Incompatible  with 
the  existence  of  such  estates;  and  In  their 
unfettered  form  such  estates  are  not  out  of 
harmony  with  the  condltltms  and  wants  of 
the  people  of  Kansas.  On  the  other  hand, 
tbey  exactly  meet  the  requirements  of  testa- 
tors in  the  situation  of  John  Swing.  He  de- 
sired to  give  bis  daughter  an  estate  for  life, 
in  order  to  secure  to  her  a  home  and  some 
measure  of  comfort  and  welfare  wlille  she 
lived.  After  that  he  desired  that  the  re- 
mainder should  go  to  her  childroi  In  fee. 
But  he  did  not  desire  that  bis  son-in-law 
should  take  the  whole  gift  should  she  die 
childless,  to  be  oijoyed  by  him  and,  per- 
haps, a  strange  second  wife  and  their  chil- 
dren. The  court  knows  of  no  reason  In  law. 
morals,  or  public  policy  why  these  senti- 
ments should  not  be  respected,  and  they  were 
clearly  and  fully  expressed  by  the  language 
of  the  will,  Interiweted  by  the  commcm  law. 
The  overweraiing  pr<^;>en8lty  to  perpetuate 
family  name  and  family  property  which 
made  estates  tall  so  obnoxious  In  the  middle 
ages  is  fairly  coAed  by  the  rltfit  of  a  tm- 
ant  In  tall  to  convert  bis  teoanor  Into  a  fee 
simple,  and  is  not  a  menace  to  the  general 
w^fare  of  the  people  of  tibis  state;  and  It 
will  be  remembered  that  this  right  became 
one  of  the  characteristics  of  the  estate. 

[I]  Fines  and  lecovwles,  however,  are  not 
adapted  to  any  of  our  needs,  are.lnoonsl8tait 
with  the  Code  of  Civil  Procedure,  and  con- 
sequently cannot  be  resorted  to,  as  portions 
of  the  common  law,  In  aid  of  the  general 
statutes  of  this  state.  Oen.  Stat  1908.  | 
9800.  The  effect  of  these  indirect,  flctltlons, 
and  operose  proceedings  was  merely  that  of 
a  deed  of  reco^  and  the  same  end  may  now 
be  accomplished  tqr  an  ordinary  conveyance. 
The  flctlcm  and  the  form  aloie  are  obsolete.. 
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The  substance  of  the  proceeding  (a  convey- 
ance) and  the  essential  character  of  the  es- 
tate tail  (the  right  to  convert  the  estate  Into 
a  fee  simple  by  a  conveyance)  are  preserved. 
If,  therefore.  Mary  A.  Nesbltt  had  chosen, 
in  her  lifetime,  to  make  a  conveyance  of 
the  land  devised  to  her,  she  would  ther^y 
have  barred  herself,  her  Issoe,  born  and.  un- 
born, and  her  father's  reversion. 

[4]  While  the  mere  possibility  of  a  revert- 
er snch  as  attended  conditional  gifts  under 
the  ancient  common  lav  la  not  a  subject  of 
disposal  by  will,  revisions  iu  fee  under  the 
statute  de  donis  may  be  devised.  The  re- 
sult is  that  Mary  A.  Nesbitt  was  given  by 
the  will  an  estate  tail  in  the  land  In  con- 
troversy. She  also  took,  by  virtue  of  the 
residuary  clause  of  the  will,  one-flfth.  of  the 
reversion  In  fee  expectant  upon  her  death 
without  issae.  Upon  her  death  this  interest 
passed  to  her  husband,  the  defendant. 

The  Judgment  of  the  district  court  is  af- 
flrmed.  All  the  Justices  concurring. 


BTJSET  et  aL  T.  BTACKHOFF  et  aL 

(Supreme  Court  of  Kansas.   Feb.  8,  1913.) 

Appeal  from  District  Conrt,  Wyandotte 
CoQDty. 

Action  by  ESla  Basey  and  others  against 
Willism  Stackhotf  and  others.  Jad^ent  for 
defendants,  and  plaintiffB  appeal.  Affirmed. 

J.  N.  Baird,  of  Kansas  Oity,  for  appdlants. 
H.  L.  Alden  and  Jonlns  W.  JenUns,  Doth  of 
Kansas  City,  for  appellees. 

PBR  CURIAM.  Acdon  In  ejectment  The 
defendants  had  jodgment  for  costs.  Plaintiffs 
appeaL 

The  case  Is  controlled  by  the  decision  jnst 
handed  down  in  Swing  v.  Nesbitt,  129  Pac. 
1131,  in  which  It  Is  held  that  the  statnte  de  bonis 
and  the  rule  of  the  common  law  expressed 
therein  are  In  fall  force  and  effect  in  this 
state,  and  that  an  estate  tail  is  capable  of  be- 
ing barred  by  a  conveyance  of  record,  made  by 
the  tenant  in  tail.  It  follows,  therefore,  that 
the  conveyance  made  to  the  defend'ants  by  Rob- 
ert O'Dounell,  the  sole  surviving  tenant  la  tail, 
and  his  wife,  Hulda  O'Donnell,  barred  the  Is- 
sue, bom  and  unborn,  of  the  tenants  in  tail,  as 
well  at  the  donors'  reversion. 

The  Judgment  will  be  affirmed. 


KAILL  T.  BELUt 
(Supreme  Court  of  Kansas.    Feb.  8,  1918.) 

(SvUaliu  Iv  the  OovrtJ 

1.  GujkBAKTT  (I  24*)— OmaxxoN  aho  in- 
fect—Abboqation. 

A  written  contract  for  the  sale  of  land 
stipulated  that  the  vendee  should  pay  the  price 
in  school  orders  for  school  supplies.  The  va- 
lidity of  the  orders  was  expressly  guaranteed. 
When  the  contract  was  consummated  by  deliv- 
ery of  the  deed  to  the  land  and  delivery  of  the 
orders,  an  assignment  to  the  vendor  of  the 
land  was  indorsed  on  each  order,  which  speci- 
fied that  the  astfgnment  was  without  recourse. 
Held,  the  written  guaranty  of  the  validity  of 
the  orders  was  not  abrogated. 

TEd.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  H  26.  27;  Dec  Dig.  1  24.*] 


2.  Schools  ano  School  Dibtbicts  (|  96*)— 
School  Obdebs— Evidekoi  or  Vauditt. 

The  evidence  examined,  and  held  to  be 
sufficient  to  establish  the  invahdity  of  the  or- 
der sued  on  for  want  of  power  in  the  school 
board  to  purchase  the  article  ordered. 

[Ed.  Note.— For  other  cases,  see  Schools  tnd 
School  Districts,  Cent  Dig.  H  218-222,  277» 
278;  Dec.  Dig.  |  96.*] 

3.  ApPBAI.  AKD  BbBOB   (I  687*)— RiOOBDB— 

Abstbaot. 

The  practice  of  filing  abstracts  agreed  to 
bj  counsel  for  both  sides  commended. 

P^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2606;  Dec.  Dig.  f  W.*] 

A[^)eal  from  District  Court,  Allen  County. 

Action  by  Henry  G.  Kalll  against  Wllber 
L.  Bell.  From  a  Judgment  for  plalntlll,  de- 
fendant appeals.  Affirmed. 

Q.  Wilson  and  F.  W.  Casner,  both  «C 
Kansas  City,  Ho.,  for  appellant  Cook  it 
Gtossett,  of  Kansas  Otty,  for  an^eUee. 

BURCH,  j.  The  plaintiff.  Kalll,  sold  a 
tract  of  land  to  the  defendant,  Bell,  and  re- 
ceived In  part  payment  of  the  price  an  or- 
der for  the  purchase  of  a  book  described  as 
"Bell's  Louisiana  Portfolio,"  signed  by  the 
board  of  school  directors  of  a  parish  in  Lou- 
isiana. The  order  proved  to  be  uncollectible, 
and  Kalll  sued  Bell  to  recover  the  sum  of 
money  represented  by  it  The  plaintiff  le- 
covered,  and  the  defendant  appeals. 

[1]  ^e  order  was  one  of  a  number,  ag- 
gregating $7,600,  d^vered  to  the  plaintiff 
pursuant  to  a  written  contract  of  sale  where- 
in the  defendant  guaranteed  that  the  orders 
were  valid,  and  were  taken  In  the  regular 
course  of  business.  The  contract  provided 
that  the  plaintiff  should  have  10  days  time 
in  which  to  furnish  an  abstract  of  title  to 
the  land,  and  that  the  defendant  should  have 
10  days  time  in  which  to  examine  the  ab- 
stract In  due  time  the  contract  was  con- 
summated by  delivery  of  a  deed  to  the  land 
and  delivery  of  the  orders  referred  to.  The 
contract  did  not  specify  the  particular  orders 
to  be  supplied,  and  the  first  time  the  plain- 
tiff saw  those  which  he  accepted  was  when 
they  were  turned  over  to  him  in  exchange 
for  his  deed.  At  that  time  the  defendant,  in 
the  plaintiff's  presence,  placed  the  following 
Indorsem^t  upon  each  order,  which  he  sign- 
ed, and  then  handed  to  the  plaintiff,  who 
blotted  the  signature:  "For  value  received, 
this  account  is  assigned  to  Henry  6.  Kalll, 
without  recourse."  The  plaintiff  examined 
the  orders,  observed  the  indorsement,  and 
knew  the  meaning  of  the  words,  "without 
reconrse."  but  nothing  was  said  by  either 
party  respecting  any  change  In  the  terms  of 
the  previous  contract  The  defendant  coh- 
tends  that,  by  virtue  of  the  Indorsement  and 
its  acceptance  by  the  plaintlfC,  a  novation 
was  accomplished,  and  that  the  defendant  la 
relieved  from  his  guaranty  of  validity.  There 
Is  nothing  In  the  situation  or  conduct  of  the 
parties  to  Indicate  that  an  abrogation  of  the 
excess  contract  of  guaranty  was  mutually  in- 


*For  otbw  oasw  am  ssem  topia  and  section  NUHBEB  la  Deo.  Qlt.  ft  Am.  Dig.  KayNo.  SoIm  4  Bap'r  InOexM 

1 3t«hearing  denied  March  16, 19U. 


Digitized  by 


1136 


129  PACIFIC  BBPOBTBB 


(Kan. 


tended,  and  tho  Insertion  of  the  words,  "with- 
out reconrs^"  In  the  Instrument  paasli^  title 
does  not  have  that  effect  Those  words  have 
no  ^edse  legal  slgnlflcatlon  outside  the  law 
of  commercial  paper,  and,  unless  It  la  mani- 
fest that  ther  were  Intended  to  express  a 
different  meai^ng,  th^  must  be  given  their 
ordinary  effect,  which  Is  that  the  Indorser 
assumes  no  contractual  liability  virtue  of 
the  indorsenumt  itself.  Broi  In  the  case  of 
commracUil  paper  Indorsed  without  recourse^ 
the. vendor  Im^ledly  warrants  that  the  in- 
strument is  a  valid  obllgatl(Ht  of  the  kind  It 
purports  to  be.  The  following  authorities 
are  sufficient  to  furnish  a  Itey  to  the  law  on 
the  subject:  ChalllBs  v.  McCrum,  22  Kan. 
107,  81  Am.  Bep.  181;  Drennan  v.  Bonn,  124 
IlL  ITS,  18  N.  B.  100,  7  Am.  St  Bep.  351; 
Hannum  v.  Richardson,  48  Tt  608,  21  Am. 
Bep.  1B2;  Meyer  v.  Blchards,  168  U.  &  385. 
16  Sup.  Ct  1148,  41  li.  Ed.  199;  Gompertz  v. 
Bartlett,  2  Ell.  &  Bl.  849;  Guriiey  v.  Wom- 
^rsley,  4  EIL  &  BL  132 ;  7  C^c  8S1 ;  2  Ran- 
dolph on  Commercial  Paper,  H  720,  766.  In 
the  case  of  Hannum  t.  Richardson  a  note 
given  for  intoxicating  liquor  sold  ccmtrary  to 
law,  and  consequently  void  at  its  inception, 
was  transferred  by  indorsem^t  without  re- 
course. Tlw  court  said:  "By  Indorsing  the 
note  'wltibont  recourse,'  the  defendant  refus- 
ed to  assume  the  responsibility  and  liability 
whidi  the  law  attaches  to  an  nnquallfled  In- 
dorsement, so  that  in  req>ect  to  sndi  liabil- 
ity It  may  perhaps  be  r^rded  as  standing 
without  an  Indorsement  If  it  be  so  regard- 
ed, then  in  what  position  do  these  parties 
stand  In  respect  to  the  transaction?  The 
principle  is  well  settled  that,  where  personal 
property  of  any  kind  is  sold,  there  Is  on  the 
part  of  the  seller  an  Implied  warranty  that 
he  has  title  to  the  property,  and  that  it  la 
what  It  purports  to  be,  and  Is  that  for  which 
It  was  sold,  as  understood  by  the  parties  at 
the  time.  *  *  *  In  this  case  the  note  in 
question  was  given  for  intoxicating  liquor 
sold  In  this  state  in  violation  of  law,  and 
therefore  was  void  at  Its  inception ;  In  short, 
It  was  not  a  not^  It  was  not  what  it  Im- 
ported to  be,  or  what  It  was  sold  and  pur- 
<dia8ed  f<»r.  It  Is  of  no  more  effect  than  If 
it  had  been  a  blank  piece  of  paper  for  which 
the  plaintiff  had  paid  his  $50.  In  this  view 
of  the  case,  we  think  the  defendant  Is  liable 
upon  a  warranty  that  the  thing  sold  was  a 
valid  note  of  hand."  48  Yt  pages  510,  511 
<21  Am.  Rep.  152).  In  this  case  the  defend- 
ant contracted  to  deliver  to  the  plaintiff 
school  orders  for  sdiool  supplies,  and,  if  the 
instrumeaitB  were  not  legal  orders,  they  failed 
to  answer  the  description  contained  In  the 
contract  precisely  as  the  Instrument  In  Han- 
num V.  Richardson  failed  to  iK>s8ess  the  char- 
acter Imported  by  Its  faoe.  Such  being  the 
law,  the  greatest  effect  the  restrictive  words  ' 
of  the  assignment  could  have  would  be  to  sub- 1 
stitute  an  implied  for  an  express  warranty  of 
validity,  which,  of  course,  was  not  a  matter  i 
in  the  mind  of  ^ther  party.  a?he  defendant  i 


argues  that  the  law  Implies  knowledge  on  the 
part  of  the  plaintiff  of  any  legal  restrictions 
on  Uie  power  of  the  school  board  to  issue  the 
orders,  and  consequently  that  the  plaintiff 
took  than  for  what  they  were  worth.  The 
contract  shows,  however,  that  the  parties 
did  not  act  with  reference  to  such  knowledge 
or  deal  upon  the  basis  of  a  delivery  of  school 
orders,  good  or  bad,  in  payment  for  the 
plaintiff's  land. 

[2]  There  remains  to  be  considered  the 
question  wh^her  or  not  the  order  Ib  invalid 
for  want  of  power  on  the  part  of  the  board 
of  school  directors  to  purchase  the  portfolio. 
The  plaintiff  brought  suit  on  the  particular 
order  in  question  in  the  proper  court  of  the 
state  of  Louisiana,  and  was  defeated.  Under 
the  law  of  this  state,  the  Judgment  is  prima 
fade  evidence  only  in  favor  of  the  plaintiff, 
and  the  guarantor  had  the  right  to  contest 
the  claim  that  tlie  order  is  invalid  when 
sued  in  this  state  for  the  amount  of  money 
which  it  represents.  In  a  suit  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Lonlstatna  upon  another  order  givaa 
by  a  difEwent  sdiool  board  the  plaintiff  re- 
covered. This  Judgment  Is  not,  of  course,  res 
Judicata,  and  neither  Judgment  la  conclusive 
upon  tlie  courts  <Mt  this  state  as  an  interpre- 
tation of  the  law  of  the  state  of  Louisiana. 
The  statutory  law  of  Louisiana  governing  the 
subject  was  agreed  to.  It  provides  for  a 
state  board  of  education  which  Is  given  pow- 
er to  prepare  rules,  by-laws,  and  regulations 
for  the  government  of  the  public  sdiools  of 
the  state,  prescribe  the  studies  which  shall  be 
taught  therein,  mforce  strict  uniformity  of 
text-books,  and  adopt  a  list  thereof.  Pariah 
boards  have  power  to  procure  school  sites, 
erect  school  buildings,  contract  for  outbuild- 
ings and  Inclosures,  make  repairs,  and  pro- 
vide the  necessary  furniture,  equipment  and 
apparatus.  No  other  provision  of  the  laws  of 
Louisiana  either  gives  or  denies  power  re- 
specting the  matter  In  controversy.  It  Is 
agreed  that  the  article  for  which  the  order 
was  given  consisted  of  a  large  number  of 
sheets,  bound  in  book  form,  containing  maps, 
historic  data,  descriptive,  sclentlflc,  and  oth- 
er educational  matter,  printed  in  words  and 
figures,  with  indices  and  directions,  and  cov- 
ered with  a  heavy,  flexible  binding.  loclod- 
ed  In  the  price  for  the  article  and  sold  with 
it  was  a  wooden  frame  or  rack  for  its  sup- 
port mounted  on  an  Iron  or  steel  tripod  with 
legs  and  feet  The  article  is  used  fOr  edu- 
cational purposes,  and  In  book  form,  but 
without  the  wooden  frame  and  tripod,  was 
exhibited  in  evidence  in  the  district  court 
The  secretary  of  the  state  board  of  educa- 
tion of  the  state  of  Louisiana  testified  that 
he  Is  custodian  of  the  records  of  the  board, 
and  that  there  is  no  record  of  the  adoption 
of  the  portfolio.  The  Attorney  General  of 
Louisiana  testified'  that  In  his  opinion  the 
portfolio  iB  embraced  within  the  section  of 
the  act  relating  to  the  adoption  of  a  list  of 
text-books  by  the  state  board. 
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The  defendant  argues  that  the  portfolio 
tails  within  the  proTlslou  of  the  law  relating 
to  necessary  fnmltore,  eqalpmrat,  and  ap- 
paratDS.  The  plaintiff  contends  that  it  la  an 
educational  book  supplementary  to  the  usual 
text-books,  and  that  the  school  board  had  no 
more  authority  to  purchase  it  than  they  would 
have  to  establish  a  reference  library  upon 
geographical*  historical,  scientific,  and  other 
subjects  to  supplement  the  Instruction  afford- 
ed by  the  text-books  adopted  hy  the  state 
hoard.  It  Is  agreed  by  the  parties  that  the 
signatures  upon  the  order  were  genuine,  tliat 
the  officers  signing  it  were  duly  elected  and 
iiuallfled,  that  the  order  was  flUed  by  a  ten- 
der of  the  thing  attempted  to  be  purchased, 
and  that  the  order  and  Its  assignment  to  the 
platntUf  were  received  In  evidence  In  the 
Louisiana  suit  together  with  proof  of  tender 
of  the  thing  ordered.  Ttiis  evidence  was  suf- 
ficient to  warrant  a  recovery  in  the  Louisiana 
court,  unless  the  law  rendered  the  order  in- 
valid and  the  Judgment  of  the  Louisiana 
court  is  some  evidence  that  such  Is  the  case. 
The  opinion  of  the  Attorney  General  of  Lou- 
isiana was  properly  received  upon  the  sub- 
ject, and  is  to  the  same  effect.  The  district 
court  Iiad  the  book  before  It  and  consequent- 
ly was  able  to  determine  by  actual  examina- 
tion whettier  or  not  It  was  fairly  dassiflable 
as  school  fnrnitnre,  eaulpmeut,  or  a^raratas. 
The  frame  and  tripod  were  mere  incidental 
facilities  to  use,  and  did  not  characterize  the 
article  itself.  The  question  of  what  the  law 
of  Louisiana  fs  and  of  what  the  nature  of 
the  book  la  were  questions  of  fact,  and  the 
conclusion  reached  by  the  trial  court  Is  abund- 
antly sustained.  This  court  Is  all  the  more 
rea^  to  approve  the  finding  of  the  trial  court 
because  the  defendant,  who  was  duly  notified 
of  the  suit  in  Louisiana  and  called  upon  to 
defend  the  legality  of  the  order  according  to 
his  guaranty,  could  easily  have  procured  an 
adjudication  from  the  highest  court  of  that 
state,  which  would  have  ended  the  contro- 
▼ersy. 

The  plaintiff  pleaded  false  representations 
respecting  the  character  of  the  order,  but 
the  proof  comprehended  nothing  affording  a 
basis  of  liability  beyond  the  terms  of  the 
written  guaranty.  It  is  claimed  that  part  of 
the  proof  respecting  false  representations  ran 
counter  to  the  rule  forbidding  the  tmpeacb- 
ment  of  written  Instruments  embodying  the 
result  of  oral  negotiations.  If  so  it  is  Im- 
material, because  the  contract  alone  Is  ample 
to  sustain  the  judgment  Both  parties  intro- 
duced some  irrelevant  oral  evidence,  but  the 
trial  was  before  the  court  without  a  jury, 
and  the  presumption  Is  that  It  was  disre- 
garded, miere  Is  nothing  In  the  record  to 
Indicate  the  contrary,  and,  in  any  event,  the 
agreed  facta  and  the  competent  evidence  re- 
cited above  antborl»  the  judgmmt  which 
was  rendered. 

The  court  desires  to  express  Its  apprecia- 
tion of  the  agreed  abstract  submitted  jointly 


by  connsel  for  the  respectlTe  parties,  whldi 
very  succinctly,  but  very  clearly  and  with 
perfect  fairness,  sets  forth  those  portions  of 
the  proceedings  which  are  necessary  to  a  full 
understanding  of  the  questions  presented  for 
review.  The  practice  la  greatly  to  be  com- 
mended. 

The  judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


KERSHAW  V.  SOHAFBB  et  aL 
'  (Supreme  Court  of  Kansas.   Feb.  8,  WIS.) 

(SptUbm  bv  Comrt.) 

1.  BaOKBBa  <|  21*)— LZABIUIT  TO  PBINGIPiX 

— Tbbuination  of  Belatioit. 

Generally  an  agent  employed  to  find  a  buy- 
er for  land  who  lias  received  an  offer  from  a 
provectlve  buyer  therefor,  has  communicated 
such  offer  to  his  absent  principal,  and  has  re- 
ceived an  acceptance  from  the  principal  may,  if 
he  has  no  knowledge  of  a  better  offer,  communi- 
cate such  acceptance  to  the  prospective  buyer, 
and  doee  the  deal  so  far  as  his  duties  are  con- 
cerned. Thereafter  be  may  engage  as  a^ent 
for  the  purchaser  and  re-sell  the  land  at  an 
advanced  price.  If,  however,  the  agent  has  in- 
formation at  any  time  before  communicating 
the  aoceptanoe  to  the  prospective  buyer  that  a 
greater  price  can  be  had  for  the  land  than  he 
commnmcated  to  his  principal,  then  it  is  his 
duty.  In  the  exercise  of  good  faith,  not  to  com- 
monicate  the  acceptance  to  tlw  buyer,  bat  to 
secure  the  higher  ottut  for  his  principal,  and 
advise  Um  thereoL 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  17;  Dee.  Dig.  |  21.«] 

2.  Nbw  Tbial  ^  41*)— GsouNns— EaaoNBOUS 
iNSTBUcnoNS— Haricless  Ebbob. 

An  Instruction  which  might  be  misleading, 
but  which  has  become  immaterial  hy  reasfxi  of 
the  findings  of  the  Jury,  is  not  a  ground  for 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TrfaL 
Cent  Dig.  11  «7-71 ;  Dec.  Dig.  |  41.*] 

(AddiHonal  ByUahut  by  Editorial  Biaf.) 

3.  BbOKEBS  3  38*)— LlABILITT  TO  Pbincipaz. 
-Waives. 

Where  an  agent  to  find  a  bnyer  for  land, 
after  receiving  his  principal's  acceptance  of  an 
offer,  received  a  better  offer,  but  completed  the 
transaction  with  the  maker  of  the  first  offer, 
and  then  immediately  resold  the  land  for  the 
purchaser  to  the  maker  of  the  new  offer,  the 
fact  that  the  first  vendor  extended  the  time  of 
payment  of  a  part  of  the  consideration  by  the 
first  purchaser  did  not  affect  his  right  to  recover 
damages  from  the  agent,  in  the  absence  of  proof 
that  the  first  purchaser  conspired  to  defraud  his 
vendor. 

[Ed.  Note.— For  othw  cases,  see  Broken, 
Cent  Dig.  »  31-36 ;  Dec  Dig.  {  38.*] 

Appeal  from  District  Court,  Pawnee 
County. 

Action  by  WiUiam  Kershaw  against  W.  L. 
Schafer  and  others.  From  an  order  granting 
a  new  trial  after  verdict  for  plaintitC,  he 
appeals.  Bevened  and  remanded,  with  In^ 
strucdons. 

O.  P.  Cline  and  O.  W.  Finney,  both  of 
Lamed,  for  appellant  Yenum  ft  Vwnon, 
of  Lamed,  and  Sam  Jmms,  (tf  Lyons,  for  ap- 

pellees. 


•Tor  otliOT  eases  sm  sama  tt^lo  and  ssotlon  NUMBER  la  Dm.  Dig.  4  Am.  Dig.  K«r-No.  Bsrtss  a  B»p'r  IbAum 
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129  PACIFIC  RBPORTEB 


(Kan. 


.  SMITH,  3.  TUff  action  was  brought  by 
the  appeUant  against  W.  L.  Schafor,  A.  D. 
Smltb,  J.  A.  FranK,  and  A.  O.  Franz  to  re- 
cover ttae  difference  between  937  per  acre  and 
942.50  per  acre  for  a  section  of  land  frac- 
tional) In  Pawnee  connty. 

The  nndiapnted  facta  are  that  an>^Iant 
owned  the  land,  and  employed  Schafer  and 
Smith  aa  his  agents  to  find  a  buyer  there- 
for, and  set  the  price  at  f40  per  acre.  Ap- 
pellant lived  In  Sterling.  Neb.,  and  Schafer 
and  Smith  lived  in  Pawnee  <»iinty,  Kan. 
Soon  after  receiving  tbe  agency,  Sehaftr  and 
Smith  wrote  Kershaw  that  they  had  an 
offer  from  Franz  of  987  per  acre  for  the 
land,  and  made  some  statements,  indicating 
that  they  thonght  he  should  take  It,  remark- 
ing that  the  wheat  was  not  looking  good,  etc 
The  app^ant  promptly  acc^ted  the  offer  1^ 
letter,  expressing  some  nlnctance.  About 
the  time  of  receiving  Kershaw'a  answer  to 
the  proposition,  Schafer  and  Smith  negotiat- 
ed a  sale  ot  the  land  fbr  Vnia  for  942JS0  per 
acre.  The  appellant  contends  that  this  ofter 
was  made,  and  it  was  known  to  app^eea 
that  Wynn  would  give  this  price  for  the 
land,  betore  the  at^Ieee  doeed  the  deal 
with  Franx  fbr  Eershaw  at  $37  p»  acre; 
that  Frans  Gomq>lred  with  Schafn  and 
Smith  to  defraud  appellant  A  trial  was 
had,  and  the  jury  returned  a  verdict  in  fav- 
or of  A.  a  Franz,  and  foiled  to  agreei  as 
to  the  other  defendants.  The  case  was  con- 
tinued as  to  these  defendants  and'  again' 
tried.  Parties  waived  any  oral  testimony, 
and  sntmiitted  the  case  on  ttie  transcript  of 
the  evidence  taken  on  the  forfiier  trial, 
vrhlth  was  read  to  the  Jury.  The  Jury  re- 
tomed  a  general  verdict  in  favor  of  J.  A. 
Franz,  and  In  favor  of  Kershaw  and  against 
Schafer  and  Smith  ftir  ^,846.8(^  and  made 
special  findings  of  fact  Defendants  Scbat&t 
and  Smith  filed  a  motion  for  a  new  trial  and 
motion  for  Judgment  on  the  special  findli^, 
Plaintiff  Kershaw  also  filed  a  motion  for 
Judgment  in  Us  favor  on  the  verdict  and 
findings.  The  case  was  contlnaed.  At  tbe 
next  term  the  motion  for  Judgment  for  plain- 
tiff on  the  verdict  and  findings  was  over- 
mled;  also  the  motion  tor  judgment  on  the 
findings  In  favor  of  the  defendants  was  over- 
ruled. Defendants'  motton  for  new  trial  was 
sustained.  Tt^  reason  for  sustaining  the 
motion  is  stated  as  follows:  "Now,  to  wit, 
on  tbls  29th  day  of  S^tembor,  1911,  b^g 
an  adjourned  day  of  the  regular  Jun^  1911, 
term  of  this  court,  tliis  matter  came  on  for 
hearing,  upon  the  mottm  of  the  defendanto 
W.  li.  Sdiafer  and  A.  D.  Smith  for  a  new 
trial  of  this  cause,  which  motion  had  been 
by  the  court  held  under  advisement  until 
this  data  And  the  court,  having  heard  ar^ 
gnment  of  counsel,  and  being  fully  advised  hi 
the  premises,  grants  a  new  trial,  for  the  rea- 
son that  the  court  misdirected  tbe  Jury  in 
a  material  matter  of  law  by  instruction  No. 
4,  in  this:  Tliat  the  court  instructed  tbe 
jury  that  the  defendanb^  liabUlty  to  plain- 


tiff continued  ontU  tlie  purchaser  had  slgnad 
a  contract  for  purchase,  whereas  as  a  mattn 
of  law,  in  the  Judgment  of  the  court,  the  lia- 
bility of  a  selling  agmt  of  real  estoto  to 
bis  principal  Is  aided  when  be  has  la  good 
talth  submitted  an  offer  to  the  principal 
which  the  principal  had  aeespted.**  The  ap- 
peal is  from  tlie  order  granting  a  new  trial, 
and  appellant  aifks  to  have  ttte  case  ronand- 
ed,  with  instructions  to  rendw  Judgment  In 
his  favor  and  against  Schafn  and  SndOL  In 
accordance  with  the  verdict 

The  aiq;>ellees  contoid  that  the  case  de- 
pends upon  the  Quesilon  of  law  irtiether  or 
not  an  agent  emidoyed  to  find  a  purchaser 
for  real  estate  who  secures  an  offer  from  a 
proposed  purchaser  irtiich  Is  accepted  by  tbe 
principal  is  held  as  sudi  agent  until  the 
transaction  ia  consummated,  or  can  he^  iu>on 
the  acceptance  of  Qie  offer,  wigage  as  agent 
for  tbe  ivoposed  pnrdiaser  to  resell  the  land. 
On  the  ottier  hand,  appellant  contends  Oiat 
the  case  depends  upon  the  questbm  vC  fact 
whether  or  not  the  appellees  knew  by  hav- 
ing an  <^er  or  oflierwlse  that  Wynn  would 
pay  more  than  937  pw  acre  before  0iey  ne- 
gotiated the  sale  fw  ai^teUant  and  withheld 
this  knowled^  tnm  am^Uant  for  the  par- 
pose  of  taking  advantage  ttiereof  for  tt»m- 
selves.  The  court  instructed  the  Jury  npim 
the  law  as  aM)Ued  to  the  diverse  tiaims  in 
instructions  Nos.  8  and  4,  which  read: 

In  this  connection  I  Instruct  you  Itkat 
if  yon  believe  the  transection  with  J.  A. 
Frans  and  A.  O.  Frans  was  in  good  ftltli, 
and  that  A.  O.  Frans,  wiUi  the  assistance  of 
his  fathw,  was  in  good  faith  a  purchaser 
ot  tbe  land,  and  that  the  time  the  con* 
tract  was  executed  by  A.  O.  Franz  and  the 
payment  of  91*000  made  Smith  and  Schafor 
were  acting  in  good  faith,  and  had  rec^ved 
no  better  offer  fw  the  land,  then  idalntlff 
cannot  recover  from  them,  and  th^  bad  a 
legal  rl^t  Immediately  upon  tbe  encntlon 
of  the  contract  of  purchase  by  Franz  to  be- 
come bis  agents  for  the  purpofls  of  saline 
the  land  a^in,  and  their  obligation  to  plain- 
tifl  bad  heea  folly  dischaived. 

"(4)  If,  on  tbe  contrary,  yon  brieve  from 
a  preponderance  of  the  evidence  that  before 
the  contract  with  Frani  was  signed  by 
Franz,  defendanto  Schafer  and  Smith,  or 
either  of  than,  had  a  btnia  flde  offer  of 
more  than  937  per  acre  for  the  luid,  and  tar 
the  purpose  of  takli^  advent^  thereof 
themselves  withheld  the  knovrtedge  of  su£h 
offer  from  their  principal,  iSi»  plaintiff,  and 
closed  tbe  deal  at  a  lower  figure,  then  ^aln- 
tlfl  is  entitled  to  recover  from  them  tbe  dif- 
ference betweoi  937  per  acre  and  the  amount 
of  such  otCer,  unless  tbe  plaintiff  shall  have 
ratified  thdr  action  as  htf  elnattn  explain- 
ed." 

The  Jury  returned  a  verdict  in  favor  of 
appellee  tor  91f846b80  damages^  BnA  returned 
the  following,  with  other,  special  finding 
of  fact: 

"Q.  8.  When  was  the  letter  of  date  Feb- 
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mary  2l8t  written  by  plaintiff  received  by 
Smith  and  SchaforT  imsirar.  Abont  Febru- 
ary 26,  tm. 

"Q.  4.  Wben  did  Smith  and  Schafer  com- 
municate to  J.  A.  Fnuu  tbe  fact  that  hla  of- 
fer had  been  accepted?  Answer.  Hardi  2, 
19ia  •  •  • 

"Q.  0.  When  was  the  contract  of  sale  be- 
tweoi  plaintiff  and  A.  G.  Frana  for  section 
19  signed  tfg  A.  C  Frana?  Answex;  ManA 
2,  1910. 

"Q.  7.  Whui  was  the  contract  for  sale 
between  'plalntift  and  A.  O.  Frans  mailed  by 
Smith  and  Schafw  to  plaintlfff  Answer. 
Hareh  8, 1910;  •  •  • 

"Q.  12.  Did  not  plalntlfl  about  April  29, 
1910,  In  writing  ezteood  the  contract  with  A. 
C.  E^na  for  nine  days?   Answer.  Yea** 

Additional  qnestkms  submitted  by  plain- 
tiff. wiUi  the  answers  of  the  Jury  thereto, 
are  as  fMlowa: 

"Q.  1.  Is  It  not  a  fact  that  W.  B.  Wynn 
made  an  offer  of  $40  per  acre  for  the  land 
on  Fetonary  28,  1010,  when  he  was  viewing 
the  land?  A.  Yes. 

"Q.  2.  Is  It  not  a  fact  that  A.  D.  Smith 
offered  the  land  to  W.  B.  Wynn  on  the  train 
going  to  Hutchinson  on  February  28,  1810, 
at  9^J!0  per  acre?  A.  Yes. 

"Q.  8.  Is  It  not  a  fact  that  A.  D.  Smith 
gave  W.  R.  Wynn  an  option  until  March  4 
(Friday),  1910,  to  take  the  land  at  942^ 
per  acre?  A.  Yea. 

"Q.  4.  Is  tt  not  a  fact  that  W.  B.  Wynn 
did  on  March  8,  1910,  agree  to  buy  the  land 
at  ¥42.60  per  acre  with  Purdy,  and  made 
payment  thereon  of  9500,  and  that  the  fol- 
lowing day.  March  4th,  Wynn  made  formal 
written  contract  throuj^  Smith  and  Bdtat^r 
for  the  land  at  $26,000?  A.  Yes. 

"Q.  6.  Is  it  not  a  fact  that  Kershaw  had 
no  notice  of  a  trade  or  deal  with  Franz,  and 
that  no  trade  with  A.  0.  or  J.  A.  Franz  was 
or  tiad  been  consummated  until  after  tbey 
had  got  an  offer  from  W.  B.  Wynn?  A.  Had 
no  notice. 

"Q.  6.  Is  it  not  a  fact  that  Kershaw  did 
not  close  any  deal  with  either  of  tbe  Franzs 
until  March  U,  1910?   A.  March  U.  1910. 

"Q.  7.  Is  It  not  a  fact  that  Smith  and 
Schafer,  as  agents  of  Kershaw,  acted  ta  bad 
faith  with  their  principal  and  concealed  from 
Kershaw  the  Wynn  offer?  A.  Yes." 

[1]  As  we  have  seen,  the  court  granted  a 
new  trial  on  tbe  ground  of  error  In  tbe 
fourth  Instruction  given,  in  that  it  fixed  the 
time  at  which  tbe  appellees  were  absolved 
from  duty  to  their  employer  at  the  slgnii^ 
of  the  contract  of  sale  and  parchase  between 
appellant  and  Franz.  In  overruling  the  mo- 
tion for  Judgment  the  court  held  that  appel- 
lees were  absolved  from  such  duty  when 
tbey  bad  Informed  the  employer  of  the  offer, 
and  he  had  accepted  it  Tbe  latter  proposi- 
tion cannot  be  sustained.  Tbe  employer  was 
in  another  state,  and  it  certainly  devolved 
upon  his  agents  to  inform  the  purchaser  of 
thdr  employer's  acceptance  and  to  do  what- 


ever the  circumstances  rendered  neeesBary  to 
close  the  deal,  awinmlng  that  nothing  had 
occurred  affecting  the  intwaats  of  the  princi- 
pal after  the  tranamlealon  of  the  offer.  But 
a  veiy  Important  dia^e  In  the  situation  had 
occurred.  Thej  had  been  offered  $6.60  per 
acre  more  for  the  land  some  days  before  they 
communicated  the  offer  to  the  purchaser. 
The  Jury  found,  and  vre  think  correctly,  that 
they  concealed  this  ftict  from  tbeUr  employer 
and  wwe  guilty  of  bad  faith  In  so  doing;  also 
that  in  so  doing  they  reaped  a  great  ad- 
vantage to  thamselvea  and  tb^  employer 
suffered  a  oorrespoudtug  loss.  By  represent- 
ing to  their  principal  that  the  wheat  on  the 
land  was  In  bad  condition  th^  had  Induced 
him  to  aco^  98  pet  acre  leas  for  the  land 
than  flie  iwtoe  he  had  authoriied  ttwm  to  sell 
it  for,  and,  with  knowledge  that  tbey  could 
not  only  get  the  price  be  had  fixed  but 
92.00  par  acre  additional,  tbey  took  advan- 
tage of  his  acceptance  so  procured,  closed  the 
contract  at  the  accepted  price,  and  Immedi- 
ately resold  the  land  for  the  purchaser  to 
another  and  gained  to  themselves  92,222.80 
thereby.  The  following  appears  to  be  the 
genotil  role  In  these  circumstances:  An 
agent  employed  to  find  a  buyer  for  land  who 
has  received  an  offer  from  a  prospective  buy- 
er therefor  has  communicated  such  offer  to 
his  absent  principal  and  has  received  an  ac- 
ceptance from  the  principal  may,  if  he  has 
no  knowledge  of  a  better  offer,  communicate 
such  acceptance  to  the  prospective  buyer, 
and  close  the  deal  so  for  as  his  duties  are 
concerned.  Thereafter  he  may  engage  as 
agent  for  the  purchaser  and  resell  the  land 
for  an  advanced  price.  If,  however,  the 
agent  has  information  at  any  time  before 
communicating  the  acceptance  to  tbe  pros- 
pective buyer  that  a  greater  price  can  be  had 
fOr  the  land  than  he  communicated  to  his 
principal,  th^  ft  is  his  duty.  In  the  exercise 
of  good  faith,  not  to  communicate  the  accept- 
ance to  the  buyer,  but  to  secure  tbe  higher 
offer  for  his  principal  and  advise  him  there- 
of. Moore  v.  Stone,  40  Iowa,  259;  Short 
r.  MUlard,  68  111.  292 ;  Walker  v.  Derby,  5 
Blss.  134.  Fed.  Cas.  No.  17,068;  Flnnerty  et 
al.  V.  FritJs.  5  Colo.  174. 

[2}  Instruction  4,  given,  Is  not  In  full  ac- 
cord with  this  rule.  In  the  slight  variance 
therefrom  the  Instruction  Is  too  favorable  to 
the  appellees.  It  might  bave  misled  the 
Jury,  but  It  conclusively  appears  from  the 
special  findings  of  the  Jury  that  the  verdict 
was  not  influenced  or  controlled  thereby  so 
far  as  it  was  erroneous.  The  error  therefore 
becomes  wholly  Immaterial.  This  court  has 
recognized  this  principle  in  O.,  K.  &  W.  B. 
Co.  V.  Parsons,  51  Kan.  408,  32  Paa  1083. 
and  in  Aultman  v.  Miller,  62  Kan.  60,  84  Pac. 
404,  and  In  many  other  cases. 

[3]  But  it  is  said  that,  after  the  appel- 
lees as  agents  of  the  appellant  had  executed 
a  written  contract  with  Franz  for  the  sale 
and  purchase  of  the  land  and  Franz  had  paid 
a  part  of  the  consideration^  appellant  eitend- 
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ed  the  time  ot  payment  for  a  part  of  tbe  con- 
sideration, and  that  In  so  doing  with  knowl- 
edge of  the  facts  he  ratified  the  transaction 
and  cannot  be  heard  to  complain  thereof.  In 
the  absence  of  proof  that  Frans  conspired 
to  defraud  the  appellant,  It  la  not  clear  that 
appellant  could  at  that  time  and  after  the 
resale  of  the  land,  so  far  as  appears,  to  an 
Innocent  purchaser  have  arolded  the  sale  to 
Franz.  Neither  Is  the  purpose  of  this  actltm 
to  avoid  the  sale  to  Franz,  but  to  recover 
damages  from  the  alleged  onfaithful  agents 
in  the  transaction.  The  error  in  the  instruc- 
tion was  not  to  the  prejudice  of  appellees 
and  became  Immaterial.  The  evidence  seems 
ample  to  support  the  findings  and  the  find- 
ings to  support  the  verdict  Hence  the  order 
setting  aside  the  verdict  was  wroneous  and 
materially  prejudicial. 

The  order  granting  a  new  trial  la  vacated 
and  the  case  is  remanded,  with  Instructions 
to  enter  Judgment  for  appellant  upon  the  ver^ 
diet.  All  the  Justices  concurring. 


HcIAIN  V.  PARKER. 
(Suiweme  Gonrt  of  Kansas.   Feb.  8»  1918.) 

(SyUitliu  by  the  Court.) 

L  Process  d  65*)  —  Sebvicb  —  Fbaud  —  Evi- 
dence. 

An  allegation  that  a  defendant  was  in- 
veigled iato  another  state  for  the  purpose  of 
obtaining  service  upon  him  is  not  sustained  by 
proof  that  he  would  not  have  gone  to  tliat  state 
except  for  the  fact  tliat  tbe  plaintiff  bad  told 
him  tbe  action  was  to  be  brought  in  Kansas. 

[Ed.  Note.— For  other  esses,  see  Process, 
Cent  EKg.  |  61;  Dec.  Dig.  i  65.*] 

2.  JuDQUBNT  (1  818*)— Action  on  Fobkion 
JoDOHENT— JUBisDicnon  —  Subjict-Mat- 

TEB. 

A  contention  that  a  Judgment  rendered  in 
another  state  is  void  for  want  of  jurisdiction 
of  the  subject-matter,  which  turns  upon  tbe 
construction  of  tbe  statute  of  that  state,  is  not 
maintainable  wliere  upon  appeal  the  judgment 
bas  been  affirmed  by  the  court  of  last  resort. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  »  1458-1481:  Dec  Dig.  1  818.*] 

3.  JUDQHENT  a  828*)— FOBKOn  BQDITT  DX- 

CBEB— Action. 

An  action  may  be  brought  upon  the  decree 
of  a  court  of  equity  (MF  another  state  adjudging 
the  unconditional  payment  of  money,  notwith- 
standing that  as  a  preliminary  thereto  the  par- 
ty in  whose  favor  such  Judgment  was  rendered 
was  required  to  deposit  certain  deeds  with  the 
clerk  to  be  delivered  to  the  debtor  upon  the 
payment  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8  1758 ;  Dec.  Dig.  {  828.*] 

4.  Abateubnt  and  Revival  Q  72*)— Aotzoh 
on  fobeiqn  judgubnt. 

Upon  tbe  death  of  the  plalntiflf  in  an  ac- 
tion upon  a  judgment  rendered  in  another  state, 
Iwth  parties  being  residents  of  Kansas,  a  re- 
vivor is  properly  had  in  the  name  of  the  execu- 
tor appointed  in  this  state,  notwitbstanding  an 
admimstrator  has  been  appointed  In  tbe  state 
where  the  Judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  H  377-402,  412-416; 
Dec.  Dig.  I  72.*] 


5.  ABATnanr  and  Bbvivai.  ^  73*)— Consbnt 
TO  Revival— Eftvct. 

A  defendant  who,  upon  tbe  death  of  the 
plaintiff,  expressly  consents  to  an  order  reviTing 
the  action,  cannot  be  beard  to  maintain  tiiat 
tbe  revivor  was  void  because  not  made  in  the 
name  of  tbe  proper  representative. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Bevlval,_Cent  Dig.  11  877-402.  412-4X8; 
Dec.  Dig.  I  te.«] 

6.  JuDQUENT  a  82S*>— AcTioir  OK  FomaN 
JtroaMENT— Failvbb  to  Rsvivs— Death  of 

Plaintiff. 

Where,  upon  the  death  of  the  plaintiff,  an 
action  upon  a  judgment  rendered  in  another 
state  is  properly  revived  in  tbe  name  of  the 
personal  representative,  a  recovery  will  not  be 
prevented  by  a  failure  to  revive  tbe  foreign 
Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1601-1503;  Dec.  Dig.  S  823.*] 

7.  judqicent  (s  844*)— fobeiqn  judqubnt— 
Action— Evidenced— Recobd  . 

To  recover  upon  a  judgment  rendered  in 
another  state,  by  a  court  of  general  jurisdiction, 
it  is  not  ordinarily  necessary  to  introduce  ccqiies 
of  any  part  of  tbe  record  except  that  diOwing 
the  rendition  of  tbe  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  |  1783;  Dec  Dig.  $  844.*] 

(AjiHtiona  Bvllahut  hp  Editorial  Staff.) 

&  ABAIEUtNT  AND    BXTIVAL  Q  77*)-^KII- 

TION— AuBNDUENT. 

Where  plaintiff  dies,  and  the  action  is  re- 
vived in  the  name  of  bis  successor,  the  petition 
should  be  amended  so  as  to  allege  the  interest 
of  the  new  party  in  issuable  form. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Gent  Dig.  il  488-484;  Dee.  IHg. 
I  77.*] 

8.  LmiTAXcoN  OF  Actions  ({  125*)— Bab  or 
Statotb— Obdbb  of  Bevivob. 

A  mere  order  of  revivor  is  sufficient  Co  pre- 
vent the  running  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  642 ;  Dec.  Dig.  |  125.*J 

Appeal  from  District  Court,  Johnsou 
County. 

Action  by  Julia  A.  McLatn,  as  executrix 
of  the  estate  of  Carey  McLaln,  deceased, 
against  M.  V.  B.  Parker.  Judgmeot  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

W.  B.  Thurmond,  of  Kansas  Cit7»  Uo., 
C.  W.  Oorsndi,  of  Olathe,  and  H.  A.  Poor- 
man  and  Flavel  Bobertson,  both  of  Kansas 
City,  Mo.,  for  appellant  L  O.  Pickering  of 
OlaUie,  for  appellee. 

MASON,  J.  Carey  McLaln  obtained  a 
Judgment  In  a  circuit  court  of  Missouri 
against  M.  V.  B.  Parker;  both  being  resi- 
dents of  Kansas.  He  then  sued  upon  tbe 
Judgment  In  this  state.  While  the  action  was 
pending  he  died,  and  it  was  revived  In  the 
name  of  his  executrix.  The  defendant  con- 
tended: (1)  That  the  Missouri  Judgment  was 
Told  because  the  court  rendering  It  had  no 
Jurisdiction  of  his  person  or  of  tbe  subject- 
matter  ;  (2)  that  It  was  but  a  part  of  a  de- 
cree which  required  the  performance  of  other 
acts  than  the  mere  payment  of  money,  and 
therefore  would  not  support  an  action  in 
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tbls  state;  and  ^)  tbat  tbe  executor  had  no 
authority  to  maintain  the  action,  that,  an  ad- 
ministrator having  been  apiK>lnted  In  Mis- 
Bonri,  the  Kansas  action  could  be  revived 
only  In  his  name,  and  tbat  the  Mlssonrl  Judg- 
ment was  extinguished  by  the  failure  to  re- 
TlTe  It  within  a  year  from  McLaln's  death. 
The  trial  court  mled  against  the  first  two 
contentions,  but  sustained  the  third  and  ren- 
dered Judgment  for  the  defendant  according^ 
ly.  The  executrix  appeals. 

[1]  The  contention  tbat  tbe  Missouri  court 
had  no  Jurisdiction  of  tbe  defendant/B  per- 
son Is  based  upon  testimony  to  this  effect: 
Before  tbe  action  was  begun  McLaln's  at- 
torney told  Parker  that  It  would  be  broiucht 
In  Johnson  county,  Kan.,  where  both  parties 
resided;  If  It  had  not  been  for  this  state- 
ment ^rker  would  not  have  gone  to  Mls- 
sonrl ;  a  short  lime  afterwards  he  was  served 
with  snnunons  In  Kansas  Oity,  Mo.  There 
was  no  evidence  that  bis  trip  to  Kansas  Oity 
was  in  any  way  Induced  by  the  plalntlfC.  We 
do  not  think  the  mere  Btatemeait  tbat  the  ac- 
Hon  was  to  be  brougbt  In  Kansas  can  be  re- 
garded as  an  agre«nent  flkat  it  dionld  not 
be  brought  elsewhere,  or  as  a  snffldent  foun- 
dation for  the  claim  that  the  defendant  was 
JnTeltfed  Into  another  Jurisdiction. 

[1]  The  contention  that  tbe  Missouri  court 
was  without  Jurisdiction  of  the  subJect-m8^ 
ter  la  based  upon  tiie  fact  tbat,  as  a  prelim- 
inary to  the  recovery  of  a  Judgment  against 
the  defendant,  the  plaintiff  was  required  to 
execnte  to  blm  deeds  to  property  not  situated 
In  the  county  where  the  action  was  brought, 
while  a  fifissourl  statute  requires  "suits  for 
the  possession  of  real  estate  or  wherebv  ti- 
tle thereto  may  be  affected  to  be  brought  In 
the  county  in  which  at  least  some  part  of  It 
Is  situated.  The  question  presented  concerns 
the  construction  of  the  Missouri  statute.  Up- 
on appeal  to  the  Supreme  Court  of  that  state 
the  Judgment  was  affirmed,  and  this  must  be 
regarded  aa  an  anthorltatlTe  Interpretation 
in  favor  of  the  Jurisdiction  exercised. 

[3]  Tbe  Missouri  Judgment  was  based  up- 
on a  petition  declaring  upon  several  distinct 
transactions,  each  pleaded  as  constituting  a 
separate  cause  of  action.  In  each  Instance 
the  plaintiff  asked  to  have  the  court  annul 
on  account  of  fraud  a  contract  which  he  bad 
made  with  the  defendant  for  the  purchase 
of  real  estate ;  two  tracts  being  situated  In 
Missouri  (but  not  In  the  county  where  the 
action  was  brought),  and  the  rest  In  Arkansas 
or  New  Mexico.  As  a  condition  to  recovery 
upon  each  transaction  the  court  required  the 
plaintiff  to  execute  and  deposit  with  the  clerk 
a  deed  to  the  property  Involved,  naming  the 
defendant  as  the  grantee.  The  plaintiff  com- 
piled with  tbls  condition  before  the  Judgment 
was  rendered.  He  was  given  an  absolute  and 
unconditional  Judgment  for  the  recovery  of 
a  specific  sum  of  money  upon  each  count; 
bat  the  decree  included  a  provision  that  upon 


the  satisfaction  of  each  item  of  such  Judg- 
ment the  corresponding  deed  should  be  de- 
livered to  tbe  defendant 

It  Is  said  that  an  action  cannot  be  brought 
upon  tbe  decree  of  a  foreign  court  ordering  a 
payment  of  money,  if  it  also  requires  the 
performance  of  some  other  act.  23  Cyc.  1504, 
1505,  1560;  13  A.  &  E.  Encycl.  of  U  1008; 
2  Black  on  Judgments  (2d  Ed.)  {|  868,  062 ; 
2  Freeman  on  Judgments  (4th  Bd.)  S  434. 
The  application  of  this  rule  Is  Illustrated, 
and  the  limit  upon  Its  operation  Is  shown. 
In  Du  Bols  V.  Seymour,  81  C.  G.  A.  500,  693, 
152  Fed.  600,  603  (11  Ann.  Gas.  656),  where 
It  was  said:  "Final  decrees  of  courts  of  equi- 
ty have  the  same  conclusive  effect  as  to  ques- 
tions of  fact  determined  by  them  as  Judg- 
ments at  law.  If  a  final  decree  adjudges  a 
fixed  and  certain  sum  to  be  due  and  owli^ 
from  the  defendant  to  the  complainant,  and 
notlilng  more,  an  action  at  law  may  be  main- 
tained on  It  for  tbe  recovery  of  tbe  smn  so 
adjudged  to  be  doe  and  owing;  but  tbe  de- 
cree must  be  an  uncondltioiul  one.  The 
spedflc  sum  of  money  adjudged  to  be  due 
must  be  payable,  In  all  events.  If  there  be 
a  condition  annexed  to  tbe  decree  which  reoi- 
ders  it  uncertain  whetlier  payment  shall  ever 
be  oUlgatory,  the  decree  Is  not  a  record  on 
which  the  common-law  action  of  debt,  or  any 
oth^  action  at  law  Institated  for  the  par- 
pose  of  recovttlng  a  debt  can  be  founded." 

Here  tbe  court  rendered  an  ordinary  mon- 
ey Judgment,  collectible  upon  execatloa.  Its 
enforcement  was  not  made  to  depend  upon 
any  act  to  be  subsequently  performed.  When 
it  was  paid  or  satisfied  the  defendant  was 
entitled  to  receive  the  deeds  from  the  clerk, 
but  the  plaintiff  had  nothing  more  to  do  with 
them.  There  may  be  difficulty  In  stating  the 
theoretical  condition  of  the  title  to  the  real 
estate  resulting  from  tbls  arrangement  It 
Is  not  necessary  to  formulate  an  accilrate 
definition.  Practical  problems  are  sugg^ted 
as  likely  to  .result  from  the  fact  that  the 
record  title  remains  In  the  plaintiff,  but  their 
solution  need  not  be  undertaken  until  they 
arise.  The  existence  of  security  for  the  Judg- 
ment does  not  prevent  an  action  upon  It  If 
the  defendant  owned  real  estate  in  the  coun- 
ty where  it  was  rendered,  the  result  would 
be  a  lien  which  would  be  released  upon  its 
payment;  but  this  would  not  preclude  its 
collection  by  proceedings  elsewhere.  It  is 
by  Its  terms  payable  at  all  events ;  it  Is  col- 
lectible upon  execution;  and  it  is  capable 
of  supporting  a  new  action  In  another  state. 

[4]  We  think  that  upon  the  death  of  the 
plaintiff  in  the  action  brought  in  Kansas  a 
revivor  was  properly  bad  In  the  name  of  the 
executrix.  The  original  decree,  like  other 
personal  Judgments  for  the  payment  of  mon- 
ey, is  to  be  regarded  in  two  aspects:  Aa  a 
conclusive  determination  of  the  fact  of  the 
Indebtedness,  and  as  a  basis  for  Its  collec- 
tion by  execution.   In  the  latter  aspect,  tbe 
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ancillary  administrator  appointed  in  Missouri 
may  have  been  its  legal  owner,  and  the  per- 
son entitled  to  its  control.  Bnt  the  action 
brought  apon  it  in  McLaln's  lifetime  was  es- 
sentially one  to  recover  upon  the  original 
claim ;  the  Judgment  being  invoked  as  a  con- 
clQsive  determination  of  Its  validity.  The 
right  to  the  maintenance  of  the  action  al- 
ready brought  passed  to  the  executrix.  She 
was  entitled  to  receive  the  proceeds  of  the 
Judgment  even  if  It  should  be  collected  by 
the  Missouri  administrator,  subject  to  the 
claims  of  any  creditors  in  that  state.  18  Cyc. 
1235.  The  defendant  is  not  exposed  to  any 
greater  risk  of  unnecessary  annoyance  than 
if  the  Judgment  la  Kansas  and  that  In  Mis- 
souri ,  stood  in  the  name  of  the  same  indl- 
vidnai.  He  will,  of  course,  in  either  case 
be  protected  against  liability  for  a  double 
satisfaction.  No  possible  unfairness  or  In- 
justice can  result  to  him  from  thla  feature  of 
the  proceedings. 

[G]  Moreover,  the  defendant  ezi^lcitly  con- 
sented to  the  revivor  in  the  name  of  the  ex- 
ecutrix, and  In  view  of  that  fact  cannot  be 
heard  to  qnestlon  her  capacity  to  maintain 
the  action. 

[I]  The  defendant  maintains  that  the  Judg- 
ment in  the  Missouri  circuit  court,  not  hav- 
ing been  revived  within  a  year  after  the 
death  of  the  plalnticr,  has  become  a  nullity 
for  all  purpose.  In  Kansas  a  revivor  is 
necessary  to  preserve  the  vitality  of  a  Judg- 
ment upon  the  death  of  the  plaintiff,  and 
can  only  be  made  within  a  year.  Mawhin- 
ney  V.  Doane,  40  Kan.  681,  20  Pac.  488.  The 
law  of  Missouri  appears  to  be  otherwise  (23 
Cyc.  1438 ;  Simmons  v.  H^nan,  17  Mo.  App. 
444),  although  evidence  to  that  effect  was 
not  introduced.  But  even  assuming  that  the 
Hlssonri  Judgment  has  lost  its  vitality  by  rea- 
son of  the  failure  to  revive  it  within  a  year 
from  the  appointment  of  an  administrator  in 
that  state,  it  la  still  evidence  of  the  validity 
of  the  claim  on  wbldi  it  Is  based.  Douglass 
r.  Loftns,  Aditfz,  8S  Kan.  720,'  119  Pac  74. 


The  Judgment  was  In  full  force  when  the  ac- 
tion was  begun  In  Kansas  upon  it;  this  ac- 
tion was  revived  in  due  time  after  the  death 
of  the  plaintiff,  and  the  right  of  recovery  was 
preserved,  even  although  during  its  i>endency 
tlie  right  to  issue  execution  upon  the  original 
Judgment  was  permanently  lost  The  prin- 
ciple Is  similar  to  that  applied  in  the  case 
last  cited  and  in  Kothman  v.  Skaggs,  28  Kan. 
6,  and  Stefllns  r.  Gnmey,  61  Kan.  292, 69  Paa 
725. 

[7]  The  defendant  maintains  that  the  ex- 
istence of  the  Judgment  against  him  was  not 
snffldmtly  proved  because  the  transcript  in- 
troduced in  erldence  included  only  a  copy  of 
the  judgment  Itself,  and  not  of  the  pleadings 
or  other  proceedings.  The  purpose  being  only 
to  establish  the  fact  of  the  judgment,  this 
was  sufficient  23  Cyc.  1574;  13  A.  &  B. 
EncycL  of  L.  1045,  1046.  The  decree,  how- 
ever, contained  recitals  showing  in  consider- 
able detail  the  cbarectw  of  the  acthn  In 
which  it  was  rendered. 

[I,  I]  It  appears  Uut  while  the  action  up- 
on the  Missouri  Judgment  was  revived  in  the 
name  of  the  executrix  on  May  6,  1907,  the 
petition  was  not  amended  so  as  to  set  out 
her  appointmrat  and  qualification  until  Jan- 
uary 4,  1911.  The  defendant  urges  that  the 
statute  of  limitations  was  not  Intermpted  by 
the  order  of  revivor,  that  no  action  was  pend- 
ing in  behalf  of  the  executrix  nntll  the 
amendment  of  the  petition,  and  that  tn  the 
meantime  the  statute  of  limitations  had  nm. 
Where  a  plaintiff  dies  and  the  action  is  re- 
vived in  the  name  of  a  successor,  the  petition 
should  be  amended  so  as  to  allege  the  in- 
terest of  the  new  party  In  issuable  form  (G. 
B.  n.  P.  B.  Co.  V.  Andrews,  Adm'r,  34  Kan. 
S63,  9  Pac.  213),  but  the  mere  order  of  re- 
vivor is  sufficient  to  prevent  the  nmnlng  of 
the  statute  (Railroad  Co.  v.  Menagw,  BO  Kan. 
687,  54  Pac.  1043). 

The  judgment  is  reversed,  and  the  caose 
remanded,  with  directlonB  to  raider  Judgment 
for  the  plalntlit  All  the  Juatfoes  ewworrlng. 
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STATE  T.  GTJTHKIDGE, 
[Supreme  Court  of  EansaB.   Feb.  8,  1813.) 

(BpUalu*  fty  the  Court  J 

1.  iHUICnnCNT  AWD  iHFOBlUTIOIt  Q  189*)— 

Included  Ofrnsbs  —  Baps  —  Attekft— 

OvBBT  Acts. 

Under  u  information  chaigins  the  defoid^ 
ant  with  the  offetwe  of  rape,  as  defined  in  «ec- 
tion  81  <tf  the  crimes  act  (Geo.  St  1909,  | 
2610>f  there  may  be,  if  the  teatimony  warrants 
it  a  conviclioa  of  an  attempt  to  commit  tbat 
offenw,  although  the  oTert  acti  done  towards 
the  commission  ot  the  offense  are  not  specifically 
set  forth  in  the  information. 

[Ed.  Note. — For  other  cases,  see  Indictment 
ajid  Information,  Cent.  Dig.  SS  682-595 ;  Dec. 
l5ii.  8  189.*] 

2.  BAFB  (i  S9*)  ~  IKOLUDED  OnnENSBB  —  IlT- 

BiBuonons. 

Upon  snch  a  charge  the  orart  Is  not  re- 
quired to  instmct  the  jury  as  to  the  offense  de- 
fined, in  section  41  of  the  crimes  act  (Gen.  St 
1808,  I  2fi29),  which,  among  other  tiungs,  in- 
clude the  offense  of  assault  with  intent  to  com- 
mit rape. 

[Bd.  Note.— Ffff  other  cases,  see  Bape,  Gent 
Dig.  H  88-100;  Dea  DirTSB.*] 

3.  Cbiuinu  Law  (|  U72*)— Bafx  (|  16*)— 
iNSTBuonons—DiaBxiB  ov  Oivxnsb— Fbbt- 

UDICE. 

While  an  attempt  to  commit  rape  Is,  strict 
ly  speaking,  not  a  degree  of  the  ^incipal  of- 
fense, no  prejudice  rwilted  from  a  statement, 
in  an  instruction  of  die  court  in  leffard  to  d^ 
grees  of  crime. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3128,  315^167.  3159-3163, 
3169:  Dec  Dig.  S  11T2;*  Rape,  Cent  Dig.  t 
14;  Dee.  Dig.  |  15.*] 

4.  Cjohznaz.  Law  (8|  53,  774*)— Difknbks— 
Dbukkehrbss— Intent— Instbuctions. 

It  is  a  principle  of  law  applicable  In  ordl- 
naxy  cases  that  voluntary  drunkenness  does  not, 
ot  itself,  either  excuse  or  justify  crime.  When 
a  specific  intent  is  of  the  essence  or  a  necessary 
ingredient  of  the  offense,  drankennesa  may  be 
shown  and  considered ;  bat,  under  the  testi- 
mony in  this  case  affecting  defendaiit's  condi- 
tion and  responsibility  for  liis  act,  it  is  held 
that  the  omission  of  an  instruction  stating  the 
exceptions  to  the  ordinary  rule  is  not  material 
error. 

[Ed.  Note.— For  other  easss.  see  Crtmloal 
Law,  Gent  Dig.  |{  6S,  761.  1S29-1882;  Dec 
Dig.  H  03.  77^*] 

Appeal  from  District  Court,  Franklin 
County. 

A.  B.  Outhrldge  was  convicted  ot  an  at- 
tempt to  commit  rape,  and  he  appeal!.  Af- 
firmed. 

F.  A  Waddle  and  H.  M.  Funston,  both  of 
Ottawa,  for  a^T^uit  Jno.  S.  Dawson, 
Atty.  Gen.,  and  Ralph  B.  Fag^  of  Ottawa,  for 
the  Statfc 

JOHNSTON,  C.  J.  [1]  A.  B.  Outbrldge  was 
charged  with  having  committed  rape  upon 
the  person  of  Rosle  Plommer,  a  girl  seven 
years  of  age^  and  was  found  guilty  of  an 
attempt  to  commit  that  offense.  On  this  ap- 
peal it  la  contended  that  the  Information  was 
defective,  because  the  physical  acts  done 
towards  the  commdsBlon  of  the  offenae  were 


not  spedflcally  aUctfed.  ThB  principal  of- 
fense was  set  forth  In  the  language  of  the 
statute  and  under  snch  a  charge  the  accused 
may  be  «mvlcted  of  an  attempt  to  commit 
the  offense.  Crlm.  Code,  i  121;  State  t. 
Decker.  36  Kan.  717.  14  Pac  283 ;  State 
FraEler.  63  Kan.  87,  36  Pac.  68,  42  Am.  St 
R^.  274.  Bfanlfestly,  the  prosecutor  was 
seeking  to  secure  a  convictlfm  for  rape ;  but 
the  Jury  found,  as  it  had  a  right  to  do,  that 
the  wrongdoing  of  the  dtfendant  proceeded 
no'  further  than  an  att<anpt  to  commit  that 
offense.  U  ttie  specific  charge  of  attempt  to 
commit  a  rape  had  been  made  and  relied 
upon  by  the  prosecutor,  it  would  have  been 
necessary  for  him  to  have  set  out  the  acts 
done  towards  the  commission  of  the  offense 
(State  V.  Frazier,  supra),  but  here  the  sub- 
stance of  the  offense  was  soffldsitly  charged 
under  section  31  of  the  crimes  act  (Gen.  St 
1909,  8  25X9);  and  It  la  provided  In  the 
Criminal  Code,  as  we  have  seen,  that  If  the 
effort  to  consummate  the  crime  was  unsnc- 
cessfal  the  jury  may  find  the  defendant 
guilty  of  an  attempt. 

[2]  Complaint  Is  made  because  the  court 
instructed  the  Jury  tbat  if  they  found  that 
the  defendant  had  not  committed  the  crime 
of  rape  they  might  consider  whether  he  was 
guilty  of  an  attempt,  telling  the  jury  that  one 
who  attempts  to  commit  that  offense,  and 
does  some  act  towards  the  consummation  of 
it,  but  fells  in  the  perpetration  of  the  offense, 
or  Is  interested  or  prevented  In  executing 
the  same,  may  be  convicted  and  punished. 
Ai;q;>eUant  Insists  that  the  Jury  should  have 
been  instructed  under  section  41  of  the 
crimes  act  (Gen.  St  1909.  {  2SSQ),  which  re- 
lates to  assaults  with  Intent  to  commit  par- 
ticular offenses,  including  rape.  The  offense 
defined  in  section  41  Is  somewhat  similar  to 
that  defined  In  section  283  of  the  crimes  act 
(Gen.  St  1909,  |  2783),  but,  as  has  already 
been  decided,  they  Involve  different  elemoits, 
and  are  distinct  offenses.  State  v.  Custer,  85 
Kan.  445,  116  Pac.  607.  As  the  prosecution 
was  not  under  section  41,  It  was  not  neces- 
sary, nor  proper,  to  call  the  attention  of  the 
Jury  to  the  offense  defined  In  tliat  section. 
As  we  have  seen,  the  court  instructed  as  to 
the  offense  of  rape,  and  also  as  to  an  attempt 
to  commit  rape,  and  there  was  testimony  sap- 
porting  each  grade  of  the  offenaa 

[3]  Another  objection  is  that  the  court 
spoke  of  the  offenses  included  In  the  charge 
as  degrees  of  crime.  While  an  attempt  Is 
not  strictly  a  degree  of  the  principal  offense, 
it  approaches  it  dosdy.  It  is  an  unsuccess- 
ful effort  to  commit  an  offaiae,  and  Is,  of  it- 
self, made  an  offense.  If  the  overt  acts  con- 
stituting the  attempt  fall  short  of  the  com- 
pleted crime,  it  is  regarded  as  the  leeaee 
offense,  rather  than  as  a  d^ree  of  the  prin- 
cipal offense;  bat  In  no  event  can  the  ref- 
erence to  degrees  In  the  Instmcttona  have 
operated  to  prejudice  the  appellant. 
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[4]  It  Is  also  cfrntended  tbat  Oie  court 
erred  In  tiling  tbe  jnry  that  Tolnntary  in- 
toxication Is  no  detemse  to  the  crime  Charged. 
It  la  a  principle  of  biw  applicable  in  wdinary 
cases  tbat  voluntary  intoxication  does  not, 
of  Itsdf,  either  excuse  or  justify  crlma 
State  T.  White,  14  Ean.  B38 ;  State  r.  Mow- 
Tj,  87  Kan.  368,  15  Paa  282 ;  State  t.  Tar- 
borongh,  89  Kan.  681,  18  Fac  ^4 ;  State  ▼. 
O'NeU.  61  Kan.  661.  33  Pa&  287.  24  L.  R. 
A.  666;  State  t.  Wells.  64  Kan.  161,  87  Fac. 
1006.  In  cases  wh^  a  specific  intent  Is  of 
the  rasence  or  a  necessary  Ingredient  of  the 
offense,  dmnkenness  may  be  shown  and  con- 
sidered. In  order  to  determine  whether  the 
defendant;8  mind  was  In  a  condition  to  form, 
the  essential  felonious  Intent  State  t.  Bum- 
ble, 81  Kan.  16,  105  Fac.  1,  25  L.  R.  A.  (N. 
S.)  376.  While  there  la  testimony  that  de- 
fendant drank  Intoxicating  liquor,  there  Is 
nothli^  tending  to  show  that  there  was  an 
approach  to  a  state  of  mind  that  would  re- 
lieve him  from  responsibility  for  his  act 
Under  the  testimony  the  court  was  not  re- 
quired to  state  Bpeciflcally  any  of  the  ex- 
ceptions to  the  rule  that  drunkenness  ex- 
cuses or  extenuates  crime;  and,  besides,  no 
request  was  made  for  fuller  instructions  on 
the  subject 

The  judgment  will  be  affirmed.  All  the 
Justices  concurring. 


Ex  parte  KURBAY  et  aL 
(Sapreme  Court  of  Kansas.    Feb.  8,  19ls.) 

(ByUabuM       the  Court.) 
Statutes  (|  166*)— PuiiumiEnT— Statdtobt 

PROVISIONfl. 

The  enactmoit  of  chapter  376,  Sess.  Laws 
1908  (section  6887,  Gen.  St  1909),  known  as  the 
indeterminate  sentence  law,  did  not  repeal  by 
Implication  the  penalty  for  tbe  crime  of  rob- 
bery on  a  railway  train,  provided  by  section  1, 
c.  174,  Sess.  Laws  1001. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  240;  Dec  Dig.  {  165.*] 

Aiiqpllcatlon  by  Frank  Murray  and  another 
for  a  writ  of  habeas  corpus.  Denied. 

A.  L  dotfelter  and  L.  N.  Wylder,  both  of 
iCansas  City,  for  applicant  Jno.  S.  Daw- 
son, Atty.  Gen.,  and  S.  U.  Brewster.  Asst 
Atty.  Gen.,  oppooed. 

POBTEOt,  J.  On  December  12,  1908,  the 
petitioners,  baring  been  tried  and  convicted 
of  the  crime  of  robbery  on  a  railway  train, 
were  each  sentenced  to  confinement  and  hard 
labor  la  the  state  penitentiary  for  a  period  of 
not  less  tiban  10  years.  Section  1.  c.  376, 
Laws  1903  (section  6837.  Gen.  Stat  1909), 
known  as  the  Indeterminate  sentence  law, 
provides  that  the  court,  in  imposing  such 
sratence,  shall  not  fix  the  limit  of  duatlon 
of  the  saitence.  The  teilnre  of  the  district 
court  to  follow  the  provisions  of  the  statute 
however,  is  not  relied  upon  by  the  petitton 


ers.  Obrloiialy,  if  Oiat  wan  Bw  only  ground. 
It  could  not  avail  than,  because  the  conrt 
would  simply  direct  that  the  petitioners  be 
returned  to  the  district  conrt  to  be  reaentmc- 
ed.  In  re  Howard,  72  E^an.  2T8,  88  Fac 
1032L 

Tbe  point  relied  vpon  for  their  release  1» 
that  by  tbe  enactment  of  the  indeterminate 
soitence  law  (chapter  376,  Laws  1903;  Gm. 
Stat  1009,  {  6887)  the  Legislature  repealed 
the  penalty  for  the  crime  of  robbery  on  a 
railway  train  provided  by  section  1,  a  174, 
Laws  of  1901  (Gen.  Stat  1900.  |  2888).  In 
tbe  last-mentioned  statute  the  penalty  for 
the  crime  Is  "confinement  in  the  i>enitentiai7 
for  a  term  of  not  leaa  than  ten  years  or  for 
Ufe."  It  was  passed  In  1901.  Two  years  lat- 
er came  the  indeterminate  sentence  law, 
which  provides  that  every  person  convicted 
of  a  felony  or  other  crime  punishable  by  im- 
prisonment in  the  penlteaitiary.  except  mur- 
der or  treason,  shall  be  sentenced  to  tiie  pen- 
itentiary, but  tbat  the  term  shall  not  exceed 
the  maximum  nor  be  less  than  the  minirrmin 
term  provided  by  law  for  such  offenae,  the- 
release  of  such  person  to  be  aftorwards  deter* 
mined  under  other  provisions  of  the  act  It 
is  not  claimed  that  the  penalty  clause  of  the 
act  of  1901  is  expressly  repealed,  but  that  It 
was  repealed  by  implication,  and  that,  since 
the  former  law  provided  a  determinate  sen- 
tence for  the  offense,  the  term  cannot  become 
indeterminate  under  the  act  of  1903. 

Repeals  by  implication  are  not  favored,  es- 
pecially where  they  result  in  overturning  the- 
manifest  intent  of  the  Legislature  or  produce 
absurd  consequences.  Courts  are  required 
to  construe  statutes  and  to  uphold  their 
plain  and  obvious  provisions;  and,  when  nec- 
essary, it  is  their  duty  to  reconcile  apparmt 
Inconsistencies  and  ambiguous  provisions. 
Courts  were  not  created  to  defeat  the  legis- 
lative will,  nor  to  seize  upon  the  technical 
meaning  of  phrases  in  order  to  declare  a 
statute  void,  or  in  conflict  with  some  previ- 
ous enactment  In  State  v.  Knoll,  69  Kan. 
767,  77  Fac.  580,  this  same  statute  was  held 
to  have  repealed  by  implication  a  section  of 
a  former  statute.  The  title  to  the  act  show- 
ed an  express  intention  to  repeal  section 
5686  of  the  General  Statutes  of  1901.  but  the 
body  of  the  act  expressly  r^p^led  anotb^ 
section,  and  made  no  referoice  to  the  section 
mentioned  In  the  tltlfc  A  consideration  of 
the  entire  scope  and  purpose  of  the  statute 
satisfied  the  court  as  to  the  real  Intention, 
and  that  was  allowed  to  prevail.  Courts 
alwajv  proceed  with  great  caution  before  de- 
ciding that  a  statute  has  been  repealed  by 
Implication.  Stephens  v.  Ballon.  27  Kan. 
694,  601 ;  Randall  v.  Butler  County.  66  Kan. 
20,  68  Fac.  1083. 

We  find  no  difficulty  in  reconciling  both, 
statutes,  and  giving  force  to  both,  tt  wonld 
be  absnrd  to  conceive  of  the  L^;islatttre  in- 
ten^g  by  the  adoj^on  of  the  Indeterminate- 


•Fw  ottisr  eases  sm  same  topio  auft  secUoa  NUHBBR  In  Dm,  Dig.  ft  Am.  DIs.  K«y-No.  BeriM  *  Bep'i  XnOfBia 


Digitized  by 


Google 


KUL) 


DALSTMPLB  T.  GREEN 


1145 


sentence  Uw  thereby  to  repeal  all  penaltlee 
for  tbe  czlme  of  robbery  on  a  railway  train. 
It  does  not  follow  by  any  means  that  the 
sentence  Imposed  hy  the  terms  of  commit- 
ment deprives  the  petitioners  of  the  benefit 
of  the  indeterminate  sentence  law.  The  ter- 
mination of  th^  imprlaonmeDt  Is  Itft  with 
the  prison  board  nnder  tbe  provlslona  of  the 
act  of  1903. 

The  writ  will  be  denied.  All  the  Justices 
concurring. 


DALBYMPLB  t.  OREEN.t 
(SnprMM  Court  of  Kansas.   Feb.  8,  1918.) 

/SvUo&u*  by  the  Court.) 
1.  Bbkach  of  BCakuagb  PaoiuaB  d  28*y^ 

DAHAOSS— AOOBATATION. 

In  an  action  for  damages  for  the  breach 
of  a  contract  of  marriace,  sednction  may  be 
proven  and  considered  In  aggravation  of  the 

damages. 

[Ed.  Note.— For  other  casaa,  see  Breach  of 
^rmt^^omise,  Cent  Dig.  H  40-13;  Dec. 

2;  Bbbaob  of  Mabbuob  Fbouisb  Q  28*)— 

DaHAOKS  —  AOORAVATION  —  SBDUOTIOIf  — 

InsTBUcnoRS. 

Where,  in  such  case,  evidence  is  produced 
of  leductioD,  accomplished  by  reason  of  tbe 
promise,  and  that  pregnancy  resulted  from  the 
seduction,  miscarriage  from  the  pregnancy,  and 
sickness  from  the  miscarriage,  and  an  instruc- 
tion is  requested  which,  in  wecL  would  take 
from  the  jury  tbe  consideration  of  the  evidence 
of  pre^aacy  and  of  the  successtve  lesnlts  there* 
of,  it  IS  error  to  rduae  it. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
,    Marriage  Promise,  Cent  Dig.  ||  40-43:  Dec. 
Dig.  |28.»] 

8.  Bbbach  or  Mabbiage  Pbouisb  (fi  28*>— 
Dauaqbs  —  Aqqbavation  —  SxDucnoit  — 
iHsTBtrenoNB. 

Where,  in  such  case,  there  is  evidence  that 
some  weeks  after  the  alleg^  seduction  sexual 
intercourse  was  repeated,  from  which  resulted 
pregnancy,  from  which  ouBcarriage,  from  which 
sickness  it  Is  error  to  refuse  an  instructioo  to 
tbe  jury,  designed  to  eliminate  the  evidence  of 

? pregnancy  and  the  successive  results  thereof 
Eom  the  consideration  of  the  jury  in  determin- 
ing the  amount  of  damages,  if  any,  to  be  al- 
lowed. Neither  the  promise  of  marriage,  nor 
the  breach  of  it,  couUl  be  the  pnudmate  cause 
of  the  iwtcnancy.  tbe  mlscairiage,  or  the  result- 
ing sickness. 

[Ed.  Note.— For  otiier  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  H  4<M3;  Dec 
Dig.  I  28.*] 

Borch,  Ibson,  and  Benson,  JJ.,  dissenting. 

(Additional  8ylla1»u  by  £di*oriaI  Staf.) 

4.  Trial  Q  266*}— iNSTBUcixons— NsoKasrrr 

FOB  Rbqubst. 

In  an  instruction.  En  an  action  for  breach 
of  marriage  promise,  that  the  jury  may  take 
into  account  tbe  plamtlff's  seduction,  the  omis- 
sion to  define  seduction  Is  not  error,  in  the  ab- 
suKe  of  a  request  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-641;  Dec  Di^|^*] 

6.  Bbbach  of  Mabbxagb  Fbohisb  (|  86*)— 

iNSTBUCnoHS. 

In  an  action  for  breach  of  marriage  prom- 
ise, where  plaintiff  testifies  that  in  ent^^  her 


'  room  at  night  for  sexual  tnterconrse  with  her 
on  diGferent  occasions  he  made  ctMisiderable  noise 
In  opening  the  door,  and  that  other  members 
of  the  household  were  sleeping  on  the  same 
floor  of  the  dwelling  hODse,  the  court  should  in- 
struct that  the  jiuy  may  take  into  considera- 
tion tbe  time^  the  place,  and  the  surrounding 
circumstances  under  which  plaintiff  claims  de- 
fendant iM-omised  to  marry  her  and  had  sexual 
intercourse  with  her. 

[Ed.  Note.— For  other  case^  see  Breadi  of 
Murtoge  Promise,  Cent  Dig.  |  51 ;  Dec.  Dig. 

Appeal  from  District  Court,  fihawnee 
Comity. 

'Action  1^  Selina  Dalrymple  against  Wil- 
liam Oreen.  From  a  Jndgmoit  for  plalntUT,* 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Waters  &  Waters  and  Hazen  &  Oaw,  all  of 
Topeka,  and  Walter  D.  Jones,  of  Chicago, 
111.,  for  appellant  Edwin  D.  McKeever,  of 
Topeka,  for  aivellee. 

SMITH,  J.  This  action  was  broifght  In 
the  district  court  of  Shawnee  county  for 
breach  of  contract  of  marriage,  alleged  to 
biive  been  entered  into  between  appellant 
and  appellee  on  the  8th  day  of  November, 
1809.  Trial  was  had  to  a  jury,  and  verdict 
was  returned  and  judgment  rendered  in  fa- 
vor of  a]n>eUee  for  $5,600.  Motion  for  new 
trial  waa  ovemiled  and  appeal  taken  to  this 
court 

Very  numerous  assignments  of  error  are 
made  in  the  case,  of  which  it  is  necessary  to 
refer  to  only  a  few. 

The  appellee,  In  her  petition,  alleges  that 
appellant's  deceased  wife  was  the  sister  of 
her  father ;  that  In  the  fall  of  1909,  and  long 
prior  thereto,  she  had  been  engaged  In  the 
occupation  of  teaching  school;  that  she  was 
36  years  of  age ;  that  during  the  fall  of  1909  ap- 
pellant wrote  her  several  letters,  urging  her 
to  resign  her  school  and  come  to  Topeka  and 
take  a  position  In  his  store  and  live  in  bis 
house  with  his  son  and  daughter-in-law;  that 
she  accepted  the  proposition  and  arrived 
in  Topeka  on  the  7th  day  of  November ;  that 
she  was  met  at  the  railway  station  by  the 
appellant  and  taken  to  the  home  of  himself 
and  son  and  daughter-in-law;  that  on  the 
second  night  after  her  arrival  the  appellant, 
without  her  consent  entered  the  room  where 
she  was  sleepily,  got  into  bed  with  her,  and 
"by  force  and  threats  of  exposure  of  their 
situation  to  the  other  members  of  the  house- 
hold and  promises  of  a  si>eedy  marriage  ac- 
complished the  seduction  of  plalntlCF,  who 
bad  up  to  said  time,  as  aforesaid,  been  a 
chaste  and  pure  woman."  Also  that  the  said 
defendant,  by  persuasions  and  promises  to 
marry  tbe  plaintiff,  at  various  other  times, 
to  wit  about  November  30th,  December  12th, 
January  4th,  January  21th,  again  sustained 
improper  relations  with  the  plaintiff,  from 
which  relations  the  plainUfif  became  preg- 
nant, and  remained  in  such  condition  for  60 


■For  otlwr  essM  ss*  ssms  tople  sad  seotlott  NUHBSK  la  Dae.  Dig.  *  Am.  Dig.  Ksy-No.  SstIm  *  Rsfr  Indexei 
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days,  when  she  suffered  a  miscarriage.  Hie 
answer  was  a  ETeneral  denlaL  On  tbe  trial 
the  appellee  testified  to  the  tucta  substantial- 
ly as  alleged  In  her  petition. 

Without  redtlDg  In  full  or  following  In 
exact  order  as  given,  the  appellee  testlfled, 
in  part,  as  follows:  "I  left  for  Topeka  the 
first  week  in  November.  It  was  between  the 
last  week  in  October  and  the  first  week  in 
November  that  I  received  some  letters  in  re- 
gard to  my  coming  to,  Topeka  to  go  to  work. 
I  did  not  tell  you  on  yesterday  that  I  came 
down  here  to  go  to  work  in  the  grocery  store 
as  cashier.  I  came  down  here  for  the  pur- 
pose and  expectation  of  eventually  becom- 
ing the  wife  of  William  Green.  I  came  down 
here  with  the  intention  of  being  in  his  home 
and  becoming  his  wife.  I  had  no  marriage 
contract  with  him  at  that  time.  I  had  no 
written  contract  with  him.  There  are  two 
kinds  of  contracts.  I  came  down  here  with 
the  expectation  of  being  at  William  Green's 
home.  The  contract  I  have  sued  upon  was 
made  after  I  came  to  Topeka." 

Later  appellee  testified  as  follows:  **Q. 
Where  was  your  room  located?  A.  Beside 
Mr.  Green's  room,  a  small  room.  There 
were  heavy  rolling  doors  between  our  rooms. 
I  had  been  asleep  and  was  awakened;  was 
awakened  by  the  rombUng  noise  of  the  door 
in  opening.  The  doors  were  very  heavy  and 
made  such  a  racket;  made  considerable 
noise.  The  next  I  saw  was  Mr.  Oreen.  He 
was  right  by  my  bed,  and  as  I  fully  awak- 
ened I  saw  Mr.  Green,  as  he  entered  tbe 
room,  as  he  came  up  to  me.  At  first  he  did 
not  say  anything.  He  rolled  back  the  bed- 
clothes; just  pushed  back  the  bedclothes. 
Didn't  say  a  word  at  first ;  reached  out  and 
pushed  back  the  bedclothes ;  did  not  remove 
them  fully  from  my  person.  I  rose  np  in 
bed,  and  he  began  to  say  something  to  me. 
He  says,  'Slney,  Just  never  mind.'  I  asked 
him  what  this  all  meant  I  said,  'Unde 
V^,  what  do  you  mean?"  Of  course,  I  was 
close  to  him,  in  a  way.  He  sat  down  on  the 
bed  then,  and  I  rose  up  In  bed  and  was  fully 
awakened.  Z  began  to  say  something  to  him 
about  his  action  in  coming  In  the  room,  and 
he  said:  'Never  mind,  Sln^;  we  wlU  Just 
have  a  little  private  talk.   •    •   •  ' " 

She  also  testified  that  she  was  36  years  of 
age,  had  taught  sdiool  20  years,  and  had 
nev^  had  Intercourse  before;  that  the  appel- 
lant's son  and  son's  wife,  two  children,  and 
a  maid,  during  this  and  other  times  specified, 
were  sleeping  on  the  same  fioor  of  the  dwell- 
ing house,  viz.,  the  second  floor;  that  appel- 
lant came  to  her  room  three  or  four  times 
thereafter.  With  reference  to  this  she  said: 
"I  was  unwell  on  the  9th ;  had  my  courses 
regularly  np  to  the  9th  of  January ;  no  in- 
terference of  any  kind  or  <Aaracter;  I  am 
sure  of  that  I  became  pregnant  the  month 
after  he  was  with  me  on  the  15th  or  16tli.  It 
was  because  of  his  baTlng  been  with  me  on 
the  16th  or  leth." 

Hie  arotflan^  on  the  other  hand,  testlfled. 


and  denied  that  he  had  ever,  at  any  of  tlie 
times  stated,  had  sexual  interoonrse  with 
her,  or  had  promised  to  many  her.  Also 
that  he  had  new  ben  In  her  room  when 
she  was  In  bed. 

No  other  witness  testified  to  any  fact  or 
drenmstance  bearing  np<m  the  question  of 
promise  of  marriage  or  of  seduction,  except 
that  a  Mrs.  Norrls  testlfled  as  to  conduct  be- 
tweea  the  appellant  and  app^ee,  said  to 
have  occurred  In  Chicago  some  time  b^ore 
the  appellee  came  to  Kansas^  whldi  is  not 
claimed  to  have  indicated  any  improper  re- 
lation between  the  parties,  but  that  each  had 
a  kindly  regard,  if  not  affection,  for  the 
other. 

Numerous  assignments  of  error  are  made 
by  the  appellant  very  few  of  which  refer  to  the 
rulings  upon  the  Introduction  of  testlmoi^', 
and  none  of  which,  we  tMntr^  are  well  taken. 

[4]  Appellant  complains  tliat  the  Jury  were 
Instructed  that  they  might  take  into  account 
the  plalntdlTs  seduction,  without  any  defini- 
tion of  tliat  term  being  given  them.  It  is 
argued  Uiat  the  Jury  may  have  assumed  that 
any  procuring  of  sexual  intercourse  with 
the  plaintiff  amounts  to  seducticm.  However, 
no  Instruction  on  the  subject  was  requested 
by  aiHTellant  so  that  the  omission  to  give 
one  does  not  constitute  error.  Upon  an- 
other trial  a  proper  instruction  should  be 
given,  if  requested. 

[G]  There  are  also  numerous  objections  to 
the  instructl(ms  given  and  refused  by  the 
court  The  first  of  these  which  we  care  to 
discuss  ia  instruction  No.  11*  wliidi  was  re- 
quested by  appellant  and  refused  by  the 
court  It  seems  that  no  Instruction  similar 
to  this  was  given.  It  reads:  "In  weighing 
the  evidence  which  lias  been  introduced  be- 
fore you  in  this  case,  you  have  a  right  to 
take  into  consideration  and  caU  to  your  as- 
sistance the  knowledge  and  experience  com- 
mon to  mankind,  for  the  purpose  of  throw- 
ing light  upon  the  question  submitted  for 
your  determination.  You  may  take  into  con- 
sideration the  age  of  both  plaintiff  and  de- 
fendant the  disparity  or  dlfferoioe  in  their 
years,  the  amount  of  the  defendant's  wealth. 
If  the  evidence  shows  him  to  be  a  man  of 
wealth,  Uie  time,  the  place,  the  surrounding 
circumstances  under  which  the  plaintiff 
claims  the  defendant  promised  to  marry  her 
and  liad  sexual  Intercourse  with  her." 

In  any  trial  before  a  Jury,  In  whicta 
th^e  is  conflicting  evldiuice,  an  InstmctkMk 
of  this  nature  is  proper;  but  only  nndor  un- 
usual drcumstancee  Is  the  failure  or  refusal 
to  give  such  an  instruction  retarded  as  suffi- 
ciently erroneous  to  Justify  a  reversal  of  & 
Judgment  We  think  it  Is  not  too  much  to 
say  in  this  case  that  the  evidence  of  the  ap- 
pellee herein  Is  extraordinary  and  of  such  a. 
character,  especially  in  view  of  the  great 
noise  she  says  appellant  repeatedly  made  In 
entering  her  room,  near  midnight  and  almovt 
In  the  iwesence  of  tlie  members  of  tUs  own 
household,  tlut  it  should  have  been  cuefoilr 
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scrutinized,  and  that  the  giving  of  the  in- 
stractton  requested  would  bare  teuded  to 
lead  the  Jury  to  such  scrntliiy.  The  Instruc- 
tion ought  to  have  been  given,  but  we  are  not 
disposed  to  place  the  reversal  of  the  case 
alone  ^pon  the  refusal  to  give  It. 

[1]  A  more  serious  question,  we  think,  la 
involved  In  the  refusal  of  the  court  to  give 
instruction  No.  13,  requested  by  the  appel* 
lant  It  reads:  "If  you  should  find  that 
there  was  a  contract  of  marriage  made  be- 
tween the  plaintiff  and  the  defendant  on  the 
night  of  the  8th  day  of  Novembw,  19W,  and 
that  the  plaintiff  Is  entitled  to  recover  .on  ac-. 
count  of  the  breach  tboeof ,  and  should  fur* 
ther  believe  that  the  defendant  had  sexual 
Intercourse  with  the  plaintiff  at  any  time  or 
times  other  than  the  night  <tf  ttna  8th  of  N(h 
vember,  1900,  then  I  Instruct  you  that  you 
would  not  be  authorized  to  take  Into  oon- 
alderation  any  sexual  Intercourse  that  occur- 
red at  Bucb  other  time  or  times  In  determin- 
ing what  amount  of  damages  you  will  award 
to  the  plaintiff." 

The  courts  of  last  resort  in  several  states 
have  held  tliat  seduction  cannot  be  provoi 
In  aggravatlou  of  damages  in  an  actltm  for 
the  breach  at  a  ^omlse  of  marriage.  This  la 
on  the  ground  that  the  recognized  common- 
law  rule  Is  that  a  wwnan  cannot  recovtt  for 
her  own  seduction,  the  parties  being  In  pari 
delicto,  m  ttiat  she  stundd  not  be  allowed  to 
do  Indirectiy  ttiat  which  the  law  forbids  her 
to  do  directly;  that  an  action  for  seductlcm 
Is  i^vsn  to  the  parent,  or  to  him  who  stands 
In  loco  paxeatiB  to  the  person  seduced,  and  to 
permit  the  person  seduced,  herself,  also  to 
recover  would  subject  the  seducer  to  double 
damages.  Wxynn  t.  Down^,  27  R.  I.  464, 
63  AtL  401, 4  L  R.  A.  (N.  S.)  616,  U4  Am.  St. 
Bep.  68,  8  Ann.  Gas.  912. 

In  a  footnote  to  the  case  In  4  L.  R.  A.  615, 
supra,  the  authorities  upon  this  question  are 
collated;  and  it  ai^pears  therefrom  that  by 
rar  the  greater  weight  of  authority  sanc- 
tlona  proof  of  seduction  by  means  of  a  prom- 
ise of  marriage  In  aggravation  of  damages  Ih 
an  action  for  a  breach  of  the  contract  In- 
deed, this  is  admitted  by  Chief  Justice  Doug- 
las In  the  Wrynn  Case,  supra;  but  the  deci- 
sion Is  Justiiied  on  the  ground  that  from  a 
long  course  of  decisions  it  has  become  the 
settled  law  of  that  state,  wbldi,  If  changed 
at  all.  should  be  changed  by  the  Legislature, 
and  not  by  the  courts.  In  Sramek  v.  Sklenar, 
73  Kan.  460,  86  Fac.  666,  the  rule  has  been 
recognized  In  accordance  with  the  law  pre- 
vailing In  most  of  the  American  states  and 
against  the  role  in  the  Wrynn  Case. 

[2,  3]  By  Instruction  No.  13  ai^>ellant  evi- 
dently sought  to  eliminate  any  claim  for 
damages,  other  than  for  the  breach  of  the 
contract  made  on  the  night  of  November  8, 
1909,  and  the  seducUon  accomplished  on  the 
same  date,  If  the  jury  should  find  such  a  con- 
tract and  a  breach  thereof. 

Summing  up  the  claims  of  the  appellee,  the 


contract  of  marriage  and  the  breach  thereof 
constituted  the  app^lee's  cause  of  action. 
The  seduction  was  not  a  cause  of  action, 
but,  as  we  have  seen,  was  proper  Cor  the  con- 
sideration of  the  jury  In  determining  the 
amount  of  damages  to  be  allowed.  Bnbse- 
qufflit  acts  of  intercourse  constitute  neither 
seduction  nor  ground  for  compensation  or  ag- 
gravati<m  of  damages,  unless,  as  In  Sramek 
V.  Sklenar,  supra,  the  long  continuance  of  the 
unlawful  relations  for  years,  under  repeat- 
ed promises  of  marriage,  or  other  circum- 
stances, justify  the  inference  that  the  prom- 
ises were  not  made  with  any  Intention  of 
redeeming  them,  but  were  intentionally 
fraudulent  In  such  case  exunplary  dam- 
ages iqay  and  should  be  allowed.  In  the 
Sramek  Case  no  portion  of  the  damages  was 
designated  as  exemplary,  yet  It  Is  antarent 
Oiat  the  verdict  and  Judgiaent  were  sustained 
reason  of  the  long-contlnoed  fnradnirat 
acts  of  the  seducer. 

In  this  case  fraud  Is  not  pleaded,  and  It 
the  a^ellant  made  the  promises  there 
hardly  a  suggestion  that  th^  were  not  made 
In  good  fatth.  Aocording  to  an^^letfs  testi- 
mony, the  relations  continued  less  than  thros 
months. 

As  we  have  sMai,  seduction  may  be  proved 
In  aggnivattoa  of  damages,  but  we  have 
bem  dted  to  no  decision  that  goes  further 
and  holds  that  pregnancy,  or  any  of  the 
hardships  that  follow  therefrom,  can  also  be 
considered  to  Increase  the  damages;  neither 
have  we  found  such  a  dedston.  On  the 
other  hand,  In  Oiese  Schults.  65  Wis.  487. 
27  N.  W.  86S,  It  Is  said:  "In  an  action  for 
breach  of  a  inomlse  of  marriage  where  It  la 
alleged  that,  by  virtue  of  mtb  promise,  the 
defendant  seduced  the  plaintiff  and  got  her 
with  child,  the  Jury,  In  estimating  the  dam- 
ages, may  ccmslder  the  loss  of  virtue  and 
reputation  and  the  mental  suffering  and 
soise  of  disgrace  caused  by  the  seduction, 
but  cannot  allow  any  additional  damages  be- 
cause the  plaintiff  was  gotten  with  child,  or 
suffered  a  miscarriage^" 

There  was  evidence  of  pregnancy,  miscar- 
riage, and  sickness  resulting  therefrom.  In 
view  of  the  large  amount  of  damages  allow- 
ed, we  cannot  say  that  the  verdict  and  judg- 
ment were  not  materially  influenced  by  such 
evidence.  The  refusal  of  the  Instruction  per- 
mitted the  consideration  of  that  evidence, 
and  refusal  thereof  was  error. 

The  Judgment  Is  reversed,  and  the  cose  is 
remanded  for  a  new  triaL 

JOHNSTON,  O.  J.,  and  POBTBB  and 
WEST,  JJ.,  concurring, 

MASON,  J:  (dissenting).  I  dissent  from 
the  second  and  third  paragraplis  of  the  syl- 
labus, and  from  the  corresponding  part  of 
the  opinion.  *  In  an  action  for  the  breach  of 
promise  of  marriage,  all  circumstances 
should  be  considered  which  might  bear  upon 
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the  extent  of  the  plaintiff's  Injary-  Anything 
In  the  relations  of  the  parties  that  adds  to  the 
homlllation  which  resnlts  to  the  plelntlir 
from  the  def^dant's  refusal  to  keep  hla 
word  shonld  be  considered  In  determining 
the  amount  of  recovery.  A  woman  who,  as 
a  resnlt  of  seduction  accomplished  by  means 
of  a  promise  of  marriage,  has  become  preg- 
nant naturally  and  almost  Inevitably  suffers 
greater  humiliation  from  the  failure  of  the 
seducer  to  perform  his  promise  than  it  Oat 
consequence  had  not  followed.  The  Increas- 
ed publicity  given  her  misfortune  by  means 
of  her  condition  la  alone  sufficient  to  make 
It  a  basis  for  the  aggravation  of  damages. 
This  seems  dear  on  principle.  It  accords 
with  the  condudlng  part  of  the  opinion  In 
Sram^  t.  Sklenar,  73  Kan.  400,  86  Pac.  QW. 
It  Is  supported  by  what  Is  decided,  said,  or 
Intimated  In  the  following  cases,  several  of 
which  are  cited  to  that  effect  In  5  Cyc  1014, 
note  34,  and  8  Cent  Dig.  c.  953,  i  43:  Tyler  t. 
Bailey,  82  Ue.  128,  10  AU.  107;  Hotchkins  v. 
Hodge,  88  Barb.  (N.  Y.)  117 ;  JarvLs  v.  John- 
son. 2  Ohio  Dec.  312;  Churan  r.  Bebesta,  VH 
111.  App.  330,  333;  Johnson  v.  Levy,  122  La. 
118.  47  South.  422,  16  Ann.  Oft&  978:  Tabbs 
V.  Van  Kleek,  12  lU.  446,  449;  Wild*  t. 
Bce^n,  67  Ind.  4S8.  Musselmen  v.  Batkec, 
26  Neb.  787,  42  N.  iW.  709,  has  a  contrary 
tmdency. 

Evidence  of  the  plalntitra  pr^nancy  was 
admitted  without  ob]ectl(m,  and  no  r^erenoe 
to  It  to  made  In  the  InstmctionA,  TbB  point 
on  which  the  case  Is  reversed  was  nlsed 
only  by  asking  an  inatmctloB,  ^Icb  was 
r^sed,  to  the  ^ect  that  the  ]nry  should 
not  consldeF  any  act  of  sexual  Inteftonne 
sabseqnoit  to  that  In  which  the  lAalntHTs 
seduction  cglmlnated.  I  see  no  ground  fbr 
dfstlngnlshlng  between  the  Tarions  acts  of 
Interoonrse.  The  later  Instances  were  as 
mndi  a  consequoice  of  the  seduction  as  the 
first  one.  86  Cyc  1818;  niompson  t.  Cl«i< 
dening,  1  Head  138  Tenn.)  28T,  29S;  Davis 
T.  Young,  90  Tenn.  808,  301,  16  S.  W.  473 ; 
Haymond  v.  Saucer,  84  Ind.  8,  6;  Brelner  t. 
Nugent,  186  Iowa,  322,  111  N.  W.  446u 

I  am  authorised  to  say  that  BUBGH  and 
BBNSON,  JJ^  concnr  In  this  dtesmt 


WILLIAMS  V.  WITHINGTON. 
(Supreme  Court  of  Kansas.   Feb.  8,  1913.) 

(BifUabv  by  ike  Court.) 

1.  NBOLXOKNOB  ({  93*)— IMPUTID  Neoliqbnce 

— GciiBT  iir  Vehicle. 

A  woman  wbo,  with  a  child  in  her  lap, 
goes  riding  about  0  o'clock  at  night  in  a  single- 
seated  buggy,  drawn  by  a  gentle  horse  driven 
by  her  husbsnd,  and  wbo  does  not  exercise  or 
attempt  to  exercise  any  control  over  the  vehicle 
or  the  driver,  is  not  cbargeabte  with  the  negli- 
gence of  the  huBband  In  failing  to  see  and 
avoid  an  aatomobile  approaching  from  the  side 
on  which  the  husband  is  sitting.  • 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  H  147-150;  Dec.  big.  {  9§*] 


2.  TaxAL  (I  860*)  —  SuBmssioir  or  Bfkue. 

QuBsnoKS. 

Special  qoesdona  are  not  for  the  porpose 
of  subjecting  the  jury  to  a  process  of  technical 
and  miscroacoplc  croes-examinatiou,  or  of  re- 
quiring them  to  distingnl^  between  daaotts 
of  injury  beyond  the  ken  of  the  mad 
the  metaphysician,  but  to  show  the  chief  nltl* 
mate  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  828-833;  De&  l^gTi  860.*] 

(Aidltiomtl  SvMbiu  by  BMtorUl  Btaf.) 

8.  Appsai.  and  Ebbob  (I  801*)— BUURGS  OH 
BVIDENCB  —  QUBSTtOVa  NOT   BAISBD  AT 

Tbial— Monoit  FOB  Nbw  Tbiai.. 

Otijections  to  the  rejection  of  evidence  not 
*brought  to  the  attention  of  the  trial  court  on 
motion  for  a  new  trial,  as  required  by  Code 
Civ.  Proc.  I  807  (Gen.  St.  19W,  |  BOm,  are 
not  leviewable. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1743,  1763-1765;  Dec. 
Dig.  I  301.*] 

4.  Tbial  (|  340*)— Vbbdiot  —  Cobbeoekoif^ 
Avounr  OF  Dakages. 

Where  the  evidence  did  not  show  tiiat 
plaintiff  had  received  any  permanent  injoriea, 
the  amount  of  damages  aweirded  by  the  verdict 
for  permanent  injories  should  t>e  deducted 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  »  796-'nift;  Dec^  Dig.  |  84a*] 

Appeal  from  District  Court,  Montgomery 
OountT. 

Action  by  HolUe  J.  WlUlams  against  W.  H. 
Wlthlngton.  Judgment  for  plalntur,  and  de- 
fendant appeals.  Affirmed. 

Chester  Stevens,  of  Independence^  for  ap- 
pellant Tbos.  B.  Wagstafl;  of  Indepradoioe, 
and  Edward  H.  Chandler,  of  Tulsa,  OkL, 
for  appellea 

WEST,  J.  Main  street,  in  Cherryvale, 
runs  east  and  west,  and  is  Intersected  by 
Liberty  street,  running  north  and  south.  At 
the  Intersection  and  thence  some  distance 
east  and  west  Main  street  is  paved  with 
bricfe,  the  pavement  being  40  feet  in  width 
with  a  cement  curb  on  each  side  6  inches 
above  the  surface  of  the  pav^ent  Lib- 
erty street  la  paved  with  brick  for  one  block 
north;  the  pavement  being  30  feet  wide 
with  a  curb  similar  to  the  one  on  Main 
street  At  about  9  o'clock  on  the  evening  of 
June  26,  1910,  the  plaintiff  was  riding  In  a 
single-seated  one-horse  buggy,  driven  by  ber 
husband,  who  sat  on  the  right  side.  Plain- 
tiff held  one  child  in  her  lap,  and  another 
sat  between  her  and  her  husband.  As  the 
buggy  was  coming  west  on  the  north  side  of 
Main  street  approaching  the  Intersection,  the 
horse  was  driven  diagonally  across  towards 
the  south  side  as  it  approached  liberty 
street,  and,  when  within  about  16  feet  there- 
from, the  defendant,  coming  In  bis  automo- 
bile down  the  east  side  of  Liberty  street 
turned  into  Main,  and,  when  the  buggy  was 
four  or  five  feet  from  the  south  curb  line 
of  Main  street,  the  automobile  struck  the 
right  hind  wheel  of  the  same,  Injuring  the 
buggy,  throwing  the  plaintiff  forward  Into 


•For  ether  essM  sm  same  tople  sod  Mctloa  NUMBER  to  Dec.  Dig.  &  Am.  Dig.  Ktj-Ko.  SeriM  *  lUp'r  Ib<i 


Digitized  by 


Google 


Ean.) 


WILLIAMS  V. 


WITHINOTON 


1149 


the  wheel,  and  injurins  her.  Plaintiff  med 
the  defendant  for  damages,  allcclng,  among 
othur  tilings,  that  there  was  an  electric  arc 
U^t  about  20  feet  abore  the  center  of  the 
Intersection  of  the  two  stre^  which  cast 
<iiffldent  rays  on  and  aronnd  the  vicinity  to 
enable  the  defendant  to  see  for  150  feet  what 
objects,  TOhldes,  or  posons  there  were  upon 
the  streets;  that  he  recklessly  and  care- 
leady  drove  his  machine  sonth  at  a  very 
Ugh  rata  of  npeed,  to  wit,  about  20  miles 
■an  hour,  and  along  ttie  east  Bi<fle  of  Liberty 
fltrert  at  a  xetAJeas  late,  to  wit,  about  18 
ndles  an  hour,  crossing  the  northwest  cor- 
ner of  the  intersection,  and  then  in  a  south- 
east direction  crossing  Main-  street,  having 
bis  face  turned  toward  the  oppotite  side 
of  the  street  and  away  from  the  direction  In 
which  he  was  running;  that,  had  lie  lookei 
tibeaAf  b»  could  have  seen  the  buggy;  that 
be  gave  no  warning  or  signal  of  his  approach 
at  any  Ume,  but  while  crossing  Blain  street 
In  a  southeast  direction  was  engaged  in  con- 
Tersatlon  with  two  ladles  In  the  back  seat  of 
his  car.  The  Jury  returned  a  verdict  for 
$600.  A  demurrer  to  the  evidence  a  motion 
for  Judgment  on  the  special  findings,  and  a 
motion  for  new  trial  were  overruled.  The 
defendant  appeals,  and  plaintiff  flies  a  cross- 
appeal,  alleging  oror  in  the  reduction  of  the 
verdict 

The  Jury  ftnmd,  among  other  things,  that 
there  was  room  to  liare  drlroi  the  horse 
Along  the  north  side  of  Main  street  where 
the  accident  occurred,  the  condition  of  the 
street  being  such  aa  to  afford  an  easy  and 
safe  passageway  for  the  horse  and  buggy; 
that  the  horse  was  driven  across  the  center 
and  over  to  the  south  side  of  Main  street 
Just  prior  to  the  ooUlsion,  to  which  the  plain- 
tiff made  no  (Ejection ;  that  the  automobile 
crossed  the  center  of  the  intersection  toward 
the  south  side  of  Main,  coming  down  Lib- 
erty street  at  from  10  to  12  miles  an  hour, 
which  rate  was  not  decreased  when  it  cross- 
ed the  intersection,  or  when  the  colliaion 
occurred;  that  there  were  four  lamps  on 
the  front  of  the  automobile  lighted  at  the 
time  and  one  on  the  rear;  that  plaintiff, 
bad  she  looked,  could  not  have  seen  the 
light  before  it  reached  the  Intersection  and 
prior  to  the  acddent,  and  that  she  did  not 
see  it  and  could  not' have  seen  it  until  on 
tbe  south  side  of  Main  street;  that,  when 
she  could  have  first  serai  the  ll^t,  the  horse 
and  bi^gy  were  80  or  40  feet  southeast  of 
the  intersection  ;  that  lOalntiff  could  not 
liave  seen  the  automobile  when  It  approached 
and  crossed  the  Intersection  Just  prior  to 
the  collision;  that  the  automobile  was  in 
the  UBual  route  of  travel  generally  pursued 
In  passing  east  on  Main  street,  and  that  the 
defendant  did  not  see  the  horse  and  buggy 
before  the  l^ht  firora  hla  machine  fell  upon 
it;  that  there  was  not  room  between  the 
horse  and  the  south  curb  of  Main  street 
for  the  defoidant  to  saf^  drive  his  automo- 


bile; that  he  did  not  Just  before  the  acci- 
dent turn  to  the  left  to  avoid  collision;  that 
after  the  plalntifT  and  her  husband  saw  the 
automobile  Just  before  the  collision  they  con- 
tinned  to  drive  toward  the  south  curb  of  the 
intersection,  and  were  4  or  6  feet  from  the 
curb  and  15  feet  from  the  intersection  when 
the  collision  occurred;  that  the  plaintiff 
could  not  have  seen  tbe  automobile  before  it 
reached  the  intersection  had  she  been  look- 
ing. They  further  found  that  she  was  in 
possession  of  all  her  faculties  of  sight  and 
hearing,  and  did  nothing  to  avoid  the  colli- 
sion after  she  saw,  or  should  have  seen,  the 
automobile  and  Just  prior  to  the  collision, 
Tbe  plaintiff's  husband  testified  that  tbe  de- 
fendant said  it  was  all  his  fault,  and  he 
would  pay  the  damages.  Another  witness 
testified  that  afterwards  he  had  a  talk  with 
the  defendant,  in  which  the  latter  said  he 
guessed  it  was  his  fault,  and  that  he  offered 
to  pay  what  was  right,  and  would  have  sent 
for  a  doctor  if  th^  bad  wanted  it  There 
was  no  error  In  overruling  the  demurrer  to 
the  evidence. 

[3]  Complaint  Is  made  of  the  rejection  of 
certain  evidence,  but  this  does  not  appear  to 
have  beoi  brought  to  tbe  attaitI<Mi  of  the 
trial  court  on  the  motion  for  new  trial,  as 
required  by  section  307  of  the  ClvU  Code 
of  Procedure  (Gen.  St  1009,  {  5901).  Nei- 
ther do  we  find  any  error  in  the  refusal  to 
render  Judgment  on  the  iff>ecial  findings.  It 
remains  to  be  considered  whether  the  motion 
for  new  trial  was  wrongfully  denied.  Com- 
plaint is  made  that  the  instructions  were  not 
sufficient  on  the  question  of  contributory  neg- 
ligence, although  none  were  offered  by  the 
defendant.  We  have  examined  those  given, 
and  find  that  they  were  as  strongly  in  the 
defendant's  favor  as  he  was  entitled  to. 

[1]  It  is  now  argued,  however,  that  the 
Jury  should  have  been  told  that  plaintiff's 
failure  to  observe  the  law  of  the  road  by 
turning  to  the  right  it  without  excuse,  was  a 
bar  to  her  recovering ;  that  if  slie  neglected 
to  look  when  she  should  at  could  have  serai 
the  automobile  approaching,  tbia  would  pre- 
vent recovering.  It  is  also  argued  that  she 
was  either  guilty  of  oontributoiy  nei^lgraice 
l9  tliese  respects  or  tiae  her  husbai^'s  negli- 
gence is  to  be  imputed  to  her,  although  the 
Jury  found  that  she  bad  no  oontrol  over  the 
buggy,  the  horsey  or  tbe  driver.  The  seventh 
instmctlon  was  to  the  effect  that  ft  was  her 
duty  to  exerctae  ordinary  care  <m  her  port 
and,  as  far  as  she  could  control  tbe  vehicle 
and  direct  and  control  the  driver,  to  observe 
the  law  of  the  road  and  keep  to  the  right, 
and  to  use  her  sraises  and  ex^rdae  the  care 
of  any  ordinarily  iffudrait  person  to  avoid  in- 
Jury  to  herself.  H«r  testhnony  was.  in  sub- 
stance, that  she  was  holding  her  child  In  her 
lap  and  paying  no  attention  to  the  situation 
or  circumstances;  that  she  saw  the  lights  of 
tbe  automobile,  but  it  "was  ri|^t  into  us  be- 
fore I  saw  tt.**   Oommon  smise  would  die- 
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tate  that,  when  a  wife  goes  riding  with  her 
children  In  a  rig  driven  by  her  husband,  she 
rlghtfnlly  relies  on  blm  not  to  drive  so  as 
to  imperil  those  in  lits  charge.  The  l^w  does 
not  depart  from  common  sense  by  requiring 
her  under  the  circnmstances  shown  here  to 
Impugn  her  hosband's  ability  to  drive  and 
assume  the  prerogative  to  dictate  to  blm  the 
manner  of  driving.  With  one  child  on  her 
lap,  and  another  sitting  next  to  look  after, 
she  might  with  human  and  legal  fairness  and 
propriety  leave  the  driving  in  tlie  exdusive 
care  of  the  bnsband  and  father,  at  least  un- 
til she  actually  saw  some  danger  calling  tor 
warning  or  advice  from  ber,  which  was  not 
the  case  in  this  instance.  She  frankly  testi- 
fied that  she  was  "scroocbed  down,"  holding 
ber  baby,  and  "gawking  around  at  thli^" 
but  not  paying  attention  to  the  situation  or 
circumstances  surrounding  the  place  at  the 
time.  So  far  as  Imputed  negligence  Is  con- 
cerned, she  Itad  a  rl^t  to  trust  ber  husband 
to  so  conduct  the  ride  that  she  could  "acroodb 
down"  and  "gawk  around"  and  rest,  for  very 
likely  she  was  taken  on  the  drive  for  real 
rest  and  relaxation.  Altbon^  in  Bush  t. 
BaOroad  Co.,  62  Kan.  709, 64  Pac;  024,  it  was 
ta^d  that  when  one  Is  ildii«  with'  another 
for  their  mutual  pleasure,  with  equal  oppor- 
tunity to  see  and  ability  to  appreciate  tiie 
danger,  and  is  in  fact  looking  out  for  herselt, 
she  is  then  chargeable  with  want  of  care  if 
Bbe  makes  no  eftort  to  avoid  the  danger,  tiiat 
was  a  case  involving  the  crossing  of  a  rail- 
road track  by  a  young  couple  out  driving. 
One  train  had  Just  passed,  and  they  could 
have  seen  the  other  1^800  feet  away  had  tbey 
looked.  A  similar  nUing  was  made  In  Bail- 
way  Oo.  T.  Bnss^,  66  Kan.  73S,  71  Fac.  201. 
But  In  City  of  Leavenworth  v.  Hatob,  57  Kan. 
S7.  45  Paa  66,  57  Am.  8t  B^  808,  It  was 
held  that  a  young  woman  riding  In  a  carriage 
by  invitation  of  the  owner,  she  having  no 
cwtrol  over  the  carriage  the  hors^  or  the 
drivw,  was  not  barred  from  recovering  for 
an  Inluzy  caused  by  an  obstruction  In  the 
street,  even  If  the  driver  was  urgent  It 
was  thwe  said :  "We  think  the  law  well  set- 
tled that  where  the  person  Injured  has  no 
right  to  control  the  movements  of  the  driver, 
and  does  not  in  fact  exercise  any*  control,  the 
negligence  of  the  driver  cannot  be  Imputed 
to  him."  57  Kan.  61,  4S  Fac.  66,  67  Am.  St. 
B^  309.  Beading  Township  v.  Telfer,  57 
Kan.  798,  48  Paa  184,  S7  Am.  St  Bep.  356, 
was  a  case  of  a  wife  injured  while  riding 
with  her  husband  in  a  vehicle  over  a  de- 
fective highway.  It  was  sought  to  impute  to 
her  the  negligence  of  her  husband,  the  driv- 
er, and,  although  It  was  shown  that  the  ride 
was  taken  at  ber  solicitation,  it  was  decid- 
ed tliat  she  was  not  to  blame  for  bis  care- 
lessness. After  discussing  the  headship  of 
the  husband  In  spite  of  the  equality  of  the 
sexes,  it  was  said  that  "all  sentiments  and 
instincts  of  msnhood  and  chivalry  Impose 
upon  him  the  obligation  to  care  for  and  pro- 


tect bis  weaker  and  confiding  companion ;  and 
all  these  Joatify  the  assumption  by  him  of 
the  labors  and  responslbllitiefl  of  the  Jour- 
ney, with  their  accompanying  rights  of  di- 
rection and  control."  67  Kan.  802,  48  Pac 
136,  57  Am.  St.  Rep.  355.  Interesting  dls- 
cuBsions  of  the  question  will  be  found  in 
Thompson  on  Negligence,  H  602-604;  also 
Shults  V.  Old  Oolony  Street  Railway  Co., 
193  Mass.  309,  79  N.  B.  873,  8  L.  R.  A.  (N.  S.> 
607  and  note,  118  Am.  St  Bep.  502,  9  Ann. 
Gas.  402;  note  to  Lemer  v.  Philadelphia,  21 
L.  B,  A.  (N.  S.)  672;  28  Cyc.  542,  543;  South- 
ern B.  Co.  V.  Kin^  128  Ga.  383,  67  S.  E. 
687,  11  U  B.  A.  (N.  S.)  S29,  119  Am.  St  Bep. 
390;  Louisville  B.  Co.  v.  McCarthy,  -129  Ky, 
814,112B.W.  926,19Ii.B.A.(N.  &)280, 
130  Am.  St  Rep.  484.  In  the  note  to  the 
Staults  case,  8  L.  B.  A.  (N.  S.)  666,  tlie  cases 
are  collated,  and  abundant  siq^rt  is  found 
for  the  doctrine  announced  by  Ifr.  Justice 
Fidd  in  Uttle  v.  Hacfcett  116  U.  8.  866*  6 
Supw  Ct  381, 28  L.  Ed.  662:  '*But  as  we  bave 
already  stated,  raqransibiUty  cannot,  within 
any  recognised  mles-ttf  law,  be  fsstoied 
one  who  has  in  no  way  interfered  with  and 
controlled  In  the  matter  causing  the  Injury." 
116  U.  8.  379,  e  Sup.  Gt  897.  29  L  Ed.  052. 
This  was  said  with  reference  to  a  hack  case, 
but  Qpoi  prind^  the  same  principle  tlie 
wife  cannot  be  li^d  responsible  for  h«  bus- 
bond's  negligence,  unless  he  was  in  some  de- 
gree acting  under  ber  authority  or  direction. 
True,  she  would  still  be  liable  for  hw  own 
failure  to  exercise  due  car^  but  the  Jury 
found  in  her  favor  in  this  respect  sod  we 
do  not  think  her  own  evidence  destroys  such 
findli^. 

Some  of  the  answers  to  qtedal  questions 
are  apparently  Inconsistent  but  no  point 
seems  to  be  made  on  that  ground,  and.  If  It 
were,  they  can  be  reconciled  with  <Hie  an- 
other and  with  the  general  verdict  wltliout 
doing  real  violence  to  their  TerUag&  In 
this  case,  free  trom  umuniai  difficulty,  to  re- 
cover $2,000,  85  special  questions  were  sub- 
mitted to  the  jury,  and  their  very  profusion 
necessarily  tmded  to  befog.  The  purpose 
of  the  statute  providing  for  the  submlssloD 
of  special  questions  was  not  to  put  the  Jury 
through  a  process  of  te(dmical  and  mioo- 
Bcoplc  cross-examination,  and  t2ie  trial  conrt 
might  w^  bav«  refused  tbree-fourttis  or 
more  of  the  queries  which  cumber  this  rec- 
ord. Elvans  V.  Moseley,  84  Kan.  322.  332, 
114  Paa  874;  RaUway  Co.  v.  Lycan.  07  Kan. 
636,  646,  47  Pac  526;  Mo.  Pac.  Bly.  Ca  v. 
Reynolds,  81  Kan.  132,  136,  1  Pac.  160;  Mo. 
Pac  Rly.  Go.  v.  Hol|ey,  30  Kan.  466,  4T4,  1 
Pac  180,  554. 

[2]  The  method  so  oft^  Indulged  in  of  re- 
quiring the  Jury  to  separate  the  damages  so 
as  to  distinguish  between  elements  of  Injury 
which  would  puzzle  the  anatomist  and  the 
metaphysician  is  also  vanity  and  vexation 
of  spirit  Of  course,  under  the  present  stat- 
ute. It  Is  the  duty  of  the  court  to  submit  i^p- 
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er  and  material  questions  to  show  the  chl^ 
ultimate  facte,  but.  If  the  nnmber  and  char- 
acter were  properly  limited,  much  waste  of 
time,  confusion,  and  prolixity  would  be  avoid- 
ed. We  find  DO  material  error  of  which  the 
defendant  can  Justly  com^ain. 

[4]  The  plaintUf  by  cross-appeal  seeks  to 
reverse  the  actloo  of  the  trial  court  in  de- 
ducting $250  awarded  for  permanrat  Inju- 
ries. The  Jury  allowed  $126  for  Injuries  to 
the  hip.  $100  for  Injuries  to  the  ankle,  and 
1125  for  injuries  to  the  back.  We  do  not 
think  the  testimony  indicates  that  the  plain- 
tiff received  any  permanent  injuries,  and 
therefore  we  find  no  error  In  deducting  the 
sum  awarded  therefor. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring 


BARKER  r.  KANSAS  CITT,  M.  *  O.  BT. 

CO. 

(Supreme  Court  of  Kansas.  Feb.  8, 1^(8.) 

(SyUalmt  &y  the  Court.) 
"L  BviDENCB  (I  186*)— Best  aud  Skcokdabt 

EVIDKNCB— IiOBT  WATBIZXS— IiEIlXB  PBKSS 

Copies. 

The  defendant,  baving  shown  the  loss  of 
certain  waybills  IndlcatlDg  Qie  destination  of 
two  of  the  ears  In  question,  offered  In  erldenee 
letter  press  copies,  which  were  refused.  BM 

error. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  661-678;  Dec.  Dig.  |  186.*] 

2.  EviDEKCi  (I  601*)— Wezqht  ahd  Sum- 

cisncT. 

Evidence  that  upon  one  freight  car  of  tiie 
train  in  quefltion,  at  some  time  bs  •ome  one 
unknown,  there  had  been  written  with  chalk 
the  name  of  a  certain  station,  and  that  deatlna- 
tions  were  sometimes  thus  indicated,  is  not  suf- 
ficiently probatlTe  to  warrant  a  finding  that 
such  ear  was  then  being  moved  to  sneh  station. 

[Ed.  Note— For  other  cAse^  see  Bvldence, 
Cent  Dig.  U  2425.  2456-^tf8;  Dee.  Dig.  1 
601.*] 

3.  Tbxal  (i  191*)  — iNBTEnonom— AasuuBD 

Facts. 

iDBtructions  sboold  not  by  their  language 
a;^ar  to  assume  as  proven  a  matter  sluupTy 
disputed  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  420-431.  486 ;  DecTDlg.  |  101.*] 

4.  Masxbb  and  Sebtaht  a  276*)— InjVBm 

TO  SEBTANT— RAIUOADa— tEllPLOTEB's  lilA- 

BiLiTT  Act. 

Before  an  employ^  can  recover  for  an  In- 
jury under  the  federal  Employei's  Liability  Act 
(Act  April  22,  1908,  c.  149.  86  StaL  65  [U.  & 
Comp.  St.  Sopp.  1911,  p.  1322]),  It  must  appear 
that  at  the  time  of  the  injury  the  defendant 
railroad  was  engaged  In  the  work  of  Interstate 
commerce,  and  that  such  emploj4  was  by  the 
carrier  CTiployed  in  socb  commerce.  To  consti- 
tute him  a  person  so  employed  his  work  at  the 
time  of  the  injury  must  have  had  a  real  aud 
substantial  coonection  with  the  Interstate  com- 
merce In  which  such  carrier  was  then  engaged. 
.  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  Jt  9S0-e&,  064.  969,  970. 
976;  Dec.  Dig.  fm*} 


6.  COHUEBOB  a  27*)— INJUBIEB  TO  SOTAIIT— 

BAILBOADS  —  EUPLOTEB'S  LlABIUTr  AOT— 

"INTBBSTAIS  CoiOCEBCE." 

An  interstate  railroad  when  engaged  In 
moving  cars  of  water  or  coal  over  Its  line  from 
one  state  into  another  for  use  In  its  own  engines 
is  engaged  in  "interstate  commerce." 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  26 ;  Dec  Dig.  {27.* 

For  other  deflnitioDs,  see  Words  and  Phrases, 
ToL  4,  pp.  87S4r4781.] 

6.  Mastkb  ahd  Skbvart  ^^  204*)— Ihjubies 

TO  SlBTAirr— BlCPLOTXa'S  lilABIUTT  AOT— 

DBEENBES— ASSCHED  RlSK. 

Assumption  of  risk  Is  a  good  defense  to  an 
action  nnder  this  act,  except  when  the  violation 
by  the  carrier  of  some  statute  enacted  for  the 
safety  (d  emjdoyfis  has  contributed  to  the  in- 
jury or  death  of  the  auploj6.  And,  when  such 
defense  Is  pleaded  and  supiHirted  by  the  evi- 
dence, It  Is  the  duty  of  the  court  to  InstTuct 
thereon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  544-646;  Dec.  Dig.  | 
204.*] 

7.  Tbiai.  a  840*)  —  Vbbojot  —  CoBBECTion — 
Akoukt  of  Dahaoes  —  Deduction  fbou 

VEBDlpT. 

An  item  of  damage  allowed  for  an  injury 
neither  proved  nor  found  should  be  deducted 
from  the  amount  of  the  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Csnt 
Dig.  H  796-790;  Dec  Digri840.*] 

&  Tbxal  3  296*)  —  Inbtbitoxioivb  —  Ebbob 

CDBEO  BT  GlVlHO  OXBEB  IffSTBUCnOKS— 

Fbetudicb. 

When  the  court  charges  that  the  plaintiff 
was  guilty  of  contributory  negligence,  no  trrcr 
prejudicial  to  the  defendant  is  committed  by  an- 
other instruction  that  the  burden  Is  upon  the 
defendant  to  show  such  n^igence. 

[Ed.  Note.- For  other  eases,  see  Trial,  Cent 
g^-^^  705-718,  716,  mTrlS  i  Dec  Dig.  1 


0.  Tbiai.  Q  860*)  —  SuBHuaioir  of  Speoux. 

Qttestions. 

The  purpose  of  the  statute  (Code  Civ.  Froc. 
{  294  [Gen.  St.  1909,  |  6888])  providine  for  the 
submission  of  special  questions  is  to  "direct  the 
jury  to  find  upon  iiarticnlar  questions  of  fact," 
not  to  invade  the  domain  of  medical  or  meta- 
physical science  in  an  attempt  to  separate  and 
distinguish  between  constituent  elements  of 
physi«U  injuries. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  828-633;  Dec  Dig.  S  360.*] 

(Additional  Syllalnu  hy  Editorial  Staif.) 
10.  Masteb  and  Sbbvant  (SS  203.  227*)  — 

"CONTSIBVTOBT  NBQUOENCE"  —  "ASBUHF- 
TION  OF  BiSK." 

"Contributory  negligence"  of  a  servant  Is 
the  omission  to  use  those  precautions  for  his 
own  safety  which  ordinary  prudence  requires, 
and  Is  distinguishable  from  "assumption  of  risk** 
whldt  arises.  In  die  absence  of  statute  taking 
away  the  defoise,  or  such  obvious  dangers  that 
□o  ordinarily  i»rudent  person  would  incur  them, 
when  the  risk  of  the  ordinaiy  dangers  of  the 
occupation  into  which  he  is  about  to  enter  are 
known,  or  are  so  plainly  obswable  that  be  maj 
be  assumed  to  know  them,  and  be  continues 
In  the  employ  without  objection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  638-643,  668,  669 ;  Dec. 
Dig.  H  203,  227.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2m>P.  1640-1547;  voL  8,  p.  7617;  vol.  1, 
pp.  689-&1;  voL  8,  pp.  7584.  7685.} 


*ror  other  esses  see  ssms  topie  and  seetion  NUMBER  in  Dee.  Dig.  *  Am.  Dig.  Key-No,  Serias  *  Rep'r  iBdexss 
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Appeal  from  Dtotrlct  Court,  Sedgwick 
County. 

Action  by  J.  W.  Barker  against  the  Kan- 
sas  Cl^,  Mexico  ft  Orient  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Bereraed  and  ranimded,  with  di- 
rections. 

Jno.  A.  Eaton  and  D.  W.  Eaton,  both  of 
Kansas  City,  Mo.,  and  Cheater  1.  Long  and 
Holmes  ft  Yankey,  all  of  Wichita,  for  appel- 
lant. Dale  *  Anddim,  Jean  Madalene,  and 
B.  F.  Hegler,  all  «f  vndilta,  for  ajqwllee. 

WEST,  J.  J.  W.  Barka,  a  flieman  on  a 
switch  raiglne  of  the  defendant,  sued  to  re- 
coTer  damages  for  Injuries  received  by  him 
npon  the  turning  over  of  such  engine  while 
on  a  trip  on  the  main  track  between  Clinton 
and  Altns,  OkL  He  alleged  that  on  or  about 
December  17,  1900,  he  was  ordered  to  go  to 
Clinton,  GkL,  where  he  was  ordraed  to  re- 
turn to  Altus  on  the  18th;  that  his  engineer 
was  ordered  to  take  bade  nine  car  loads  of 
coal  and  a  water  car  from  Clinton  to  Altns, 
and  while  the  switch  engine  was  drawing 
this  load  It  turned  over  and  Injured  him; 
that  wooden  blocks  Jiad  been  placed  under 
the  engine  to  relieve  the  strain  and  friction 
on  certain  bearings  And  springs  In  lieu  of 
proper  appliances,  and  that  It  was  also  de- 
fective in  that  it  had  no  pony  trucks  or  pi- 
lot, and  was  constructed  for  switching  In 
yards,  and  not  fOr  use  on  the  main  line ;  thdt 
the  trade  where  the  Injury  occurred  was 
rough  and  uneven  and  unballasted,  except  by 
dirt  lying  on  the  track  which  was  Insnffl- 
dent.  Th»  defen^nt,  after  a  general  dmial, 
pleaded  contributory  negligence  and  assump- 
tion of  risk.  The  Jury  returned  a  verdict  in 
ftivor  of  the  plaintiff.  Error  is  assigned  on 
overruling  a  demurrer  to  the  evidence,  re- 
fusing certoln  testimony,  admitting  certain 
testimony,  refusing  certain  instructions,  giv- 
ing certain  other  Instmctlona,  and  ovemd- 
Ing  a  motion  for  Judgment  upon  the  spedal 
flndings  and  a  motion  tor  a  new  trlaL 

The  right  of  recovery  Is  based  upon  the 
vlolati(m  of  the  federal  Employer's  Liability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat  65 
[U.  8.  Comp.  St  Supp.  1911,  p.  1322]).  It  is 
claimed  by  the  plaintiff  that  the  cars  in  the 
train  at  the  time  of  the  injury  were  trans- 
porUng  interstate  commnce.  The  court  ex- 
pressly limited  this  question  to  the  facts  con- 
cerning one  car  which  the  plaintiff  asserts 
was  destined  fOr  Sweetmter,  Tex.  The 
court  charged  the  Jury  that  the  plaintiff  was 
fuilty  of  contributory  n^ligence,  but  failed 
to  charge  as  to  assumption  of  risk.  The  de- 
fendant insists  that  the  train  in  question  was 
engaged  exclusively  in  intrastate  work ;  that 
the  court  erred  In  refusing  to  charge  as  to 
assumption  of  risk ;  that  the  testimony 
showed  that  the  plaintiff  In  Met  assumed  the 
risk ;  and  that  the  verdict  was  exceseive. 

[1]  Two  of  the  cars  had  been  diverted  from 
their  original  destinations  and  rebUled.  The 


two  waybills  from  the  point  of  dlvmlon  ap- 
pear to  have  been  in  the  possession  of  the 
engineer  who  was  killed,  and  the  defendant 
offered  proof  of  their  loss,  and  sought  to  In- 
troduce letter  press  copies  thereof  In  order 
to  show  the  destination  of  the  car  already 
referred  to.  This  evidence  was  competent, 
and  it  was  error  to  reject  it  Bourquin  v. 
Railway  Co.,  88  Kan.  183,  127  Pac.  770;  Rail- 
road Go.  V.  Tbirlwell,  88  Kan.  275,  128  Paa 
199 ;  Civil  Code,  {  384  (Gen.  St  1909. 1  6979) : 
DarUng  v.  Railway  Co.,  76  Kan.  893,  93  Pac. 
612,  94  Pac  a)2;  Richolson  v.  Ferguson,  87 
Kan.  411,  124  Pac.  360 ;  Glass  Co.  v.  Pierce, 
87  Kan.  648,  125  Pac.  108.  The  evidence 
tended  to  show  that  the  plaintiff  was  tamtl- 
lar  wltli  the  engine  in  question,  with  the 
fact  that  it  was  not  proper  for  service  on 
the  main  track,  and  the  fact  that  the  track 
was  bad  where  the  Injury  occurred,  and 
there  was  nothing  showing,  or  tending  to 
show,  that  he  made  any  complaint  or  hesi- 
tated to  carry  out  the  orders  to  bring  the 
train  from  Clinton  to  Altus.  Testimony  was 
introduced  showing  that  the  defendant  had 
a  rule  of  which  the  plaintiff  had  knowledge 
requiring  conductors  and  engineers  to  show 
their  train  orders  to  the  brakeman  and  fire- 
man who  must  read  and  return  them,  and 
should  there  be  cause  to  do  so  they  are  to 
remind  the  conductor  or  engineers  of  their 
contents;  that  in  going  to  Clinton  the  con- 
ductor had  a  slow  order  which  he  showed 
to  the  plaintiff,  but  the  plaintiff  did  not  call 
hia  attention  thereto  at  any  time.  Whatever 
of  utility  or  futility  a  r^inder  would  have 
had.  he  failed  to  follow  the  rule,  but,  as  the 
Jury  were  instructed  that  he  was  guilty  oC 
contributory  negligence,  the  defoidant  can- 
not complain. 

[2]  There  was  testimony  showing  that  it 
was  customary  fOr  trainmen  to  mark  on  can 
the  number  or  name  of  the  station  to  which 
tiiey  wne  destined.  The  plaintiff  testified 
that  there  were  marks  on  cars  of  this  train ; 
that  some  of  them  were  marked  Altus  and 
some  Sweetwater ;  tliat  as  nearly  as  he  could 
remember  one  car  was  marked  Sweetwater ; 
that  Sweetwater  Is  in  Texas,  and  a  division 
poiikt.  He  fnrthw  testified  that  he  did  not 
know  wfalcdi  one  had  this  maAIng  on,  bat  he 
tbou^t  one  ot  them  did;  that  It  was  made 
with  chalk,  but  he  did  not  know  when.  On 
being  recalled,  he  testified  that  switchmen 
put  <dmlk  marks  on  the  cue  practically  all 
the  time  at  Clinton ;  that  be  noticed  a  chalk 
mark  on  <me  of  these  cars.  "It  loolred  as 
though  it  hadn't  been  im  many  days;  conld 
not  say  exactly.  That  the  name  of  the  point 
on  that  car  was  Sweetwater,  Tex."  He 
should  Judge  the  chalk  mark  was  a  foot  or 
18  Inches  In  size.  "Yery  often  put  the  num- 
ber of  the  trains  on  the  ears  or  wrtte  i^ 
something  like  that  *  *  *  TbMt  when  at 
work  weighing  coal  cars  the  yardmastm 
would  call  how  much  the  car  weighed.  Q. 
What  would  you  put  oi  the  car  tbenl  A.  I 
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would  pat  Altnsi  aometlmes  CUnton,  Bome- 
tlmes  Sweetwater.  Q.  Wliat  wonld  tliat 
mean?  A.  It  would  mean  that  It  was  going 
to  that  place.  Q.  Do  yoo  know  who  put 
that  mark  <m  the  car?  A.  I  d<m*t,  not  that 
coal  car.  Q.  Do  you  know  when  It  waa  pat 
on?  A.  No;  I  say  I  don't  know  exactly 
what  date.  Q.  Answer  the  Qneftlon  yes  or 
no.  A.  I  say  no,  dr.** 

IS}  Another  wttnese  said  that  he  had  seen 
the  names  of  poSnts  at  whidi  cars  had  been 
left  marked  on  the  cars  being  the  same  town 
at  which  they  were  left  Oomplaint  Is  made 
that  the  eoart  nine  dUterait  times  in  the  in^ 
Btructiona  used  the  exjireeslon  "the  car  on 
which  was  marked  In  chalk  the  words  Sweet- 
water, Texas,"  as  it  awimm<^  a  matter  not 
^ored,  and  It  was  to  the  Jury  to  find 
whether  one  of  the  cars  was  thus  marked, 
and  to  determine  from  tiiia  and  all  the  oth- 
er Hacfcs  whetbBt  it  was  engaged  lit  Interrtate 
commerce.  An  examination  of  the  plaintiff's 
testimony  In  chief  and  upon  cross-examina- 
tion when  first  upon  the  stand,  and  when  re- 
called, taken  tog^her*  was  not  clear  and  sat* 
Isfbctory,  and  in  tIow  of  On  fact  that  tiie 
court  had  refused  to  permit  the  introductton 
of  the  letter  prees  co^es  of  waybiUa,  one  of 
which  was  supposed  to  have  given  the  des- 
tination of  the  car  in  qnestton,  it  was  hardly 
proper  for  the  conrt  in  instructing  the  Jury 
repeatedly  to  refer  to  the  car  as  the  one  on 
whi^  the  words  "Sweetwater,  Texas,"  were 
marked,  because  they  might  naturally  believe 
that  this  amounted  to  an  expression  of  opin- 
ion by  the  court  that  it  was  thus  marked, 
although  in  two  instructtons  it  was  left  for 
them  to  say  whether  or  not  such  was  the 
fact  But  assuming  that  at  some  time  not 
shown  and  by  some  person  unknown  these 
words  were  npon  the  car  in  question,  it  can 
hardly  be  said  that  the  natural,  fair,  and 
reasonable  inference  to  be  drawn  therefrom 
is  that  at  the  time  in  question  this  car  was 
actually  in  process  of  transportation  to  a 
point  in  another  state,  and  especially  so 
when  this  was  made  the  vital  and  determin- 
ing question  in  the  case. 

[4]  The  act  (36  St  at  U  60)  provides :  "That 
every  common  carrier  by  railroad  while  en- 
gaged In  commerce  between  any  of  the  sev- 
eral states  or  territories  •  •  •  shall  be 
liable  in  damages  to  any  person  suffering  in- 
Jury  while  he  is  employed  by  such  carrier  in 
such  commerce."  In  Colasurdo  v.  Central  R. 
R.  of  New  Jersey  (G.  G.)  180  Fed.  832,  a  track 
walker  was  Injured  while  assisting  In  re- 
pairing a  switch  in  a  railroad  yard.  The 
trade  was  used  both  for  state  and  interstate 
commerce,  and  it  was  held  that  this  brought 
the  case  within  the  act  Lamphere  v.  Ore- 
gon B.  &  Nav.  Co.  et  al.,  1»6.  Ted.  336,  116 
0.  C.  A.  XC6,  Involved  the  question  whether 
a  flronan  In  the  employ  of  a  road  engaged 
in  interstate  commerce,  who  was  ordered  to 
report  at  a  station  to  be  transported  with 
others  to  another  statlan  to  rellere  the  crew 
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of  an  Interstate  train,  was  within  the  act, 
and  it  was  held  that  be  was.  It  was  held  In 
Pedersra  v.  Delaware,  I4.  A  W.  B,  B.  (O.  0.) 
184  Fed.  737,  that  at  the  time  of  the  Injury 
both  the  carrier  and  the  employd  most  be 
engaged  in  Interstate  commerce.  The  plain- 
tiff waa  oigaged  in  bridge  construction,  and 
was  Injured  while  carrying  material  from 
me  part  of  the  work  to  another  by  a  local 
train  running  betweoi  two  pointa  In  New 
Jersey,  and,  as  this  buslneas  was  held  to  be 
wholly  intrastate,  the  plaintiff  was  not  per- 
mitted to  recover.  This  ruling  was  affirmed 
by  the  Gonrt  of  Appeals.  197  Fed.  587. 
Behrens  r.  Illinois  Oent  B.  Co.  (D.  G.)  192 
Fed.  681.  was  a  case  in  wliieb  It  aiweared 
that  a  fireman  on  a  switch  oigine  waa  ordi- 
narily &aplv^6A  in  interstate  commerce, 
though  mingled  with  employment  in  com- 
merce wholly  within  the  steta  He  usually 
reported  for  duty  at  COialmett^  a  terminal 
bdow  New  Orleans,  not  on  defwdant's  road, 
to  make  np  a  train  of  empties  and  othw 
cars'  for  various  destinations  and  going  over 
Ito  road,  and  also  of  empty  cars  to  be  re- 
turned to  other  roads.  Tlie  crew  would  take 
such  train  to  Harrahan,  a  twminal  above 
New  Orleans  <m  defendantfa  rood,  and  then 
take  another  train  -back.  When  the  accident 
occurred,  the  train  being  moved  was  com- 
posed of  cars  all  originating  In  Louisiana  and 
destined  for  Chalmette,  also  in  Louisiana.  It 
was  held  that  the  fireman  was  engaged  in 
Interstate  commerce  within  the  meaning  of 
the  statute,  and  conld  recover.  In  Darr  v. 
Baltimore  &  O.  B.  Go.  (D.  0.)  197  Fed.  666,  it 
was  held  that  one  employed  in  making  run- 
ning repairs,  who  was  sent  to  replace  a 
bolt  which  had  been  lost  from  the  brake  shoe 
of  a  tender  was  within  the  act;  the  engine 
and  tender  used  by  the  company  in  moving 
Interstate  trains  between  two  points  having 
reached  the  end  of  their  run,  and  had  been 
placed  on  a  fire  track  to  await  the  time  for 
starting  on  a  return  trip. 

It  was  decided  In  Northern  Pac  By.  Co.  v. 
Maerkl  (G.  G.  A)  198  Fed.  1,  that  an  em- 
ploy6  working  In  repair  shops  connected  with 
an  Interstate  track,  engaged  in  repairli^  a 
car  used  by  the  defendant  Indiscriminately 
in  both  interstate  and  intrastate  commerce, 
was  employed  by  the  defendant  In  Interstate 
commerce  within  the  meaning  of  the  act 
The  Supreme  Court  held  in  Interstate  Cora. 
Comm.  V.  III.  Cent  B.  B.,  216  U.  S.  452,  30 
Sup.  Ct  165,  64  L.  Ed.  280,  that  the  equip- 
ment of  an  Interstate  railroad,  tntdoding  cars 
for  transporting  ite  own  fuel,  are  Instru- 
ments  of  Interstate  commerce.  That  coal 
received  from  the  tipple  of  a  coal  mine  Into 
cars  by  a  railway  company  Intended  for  ita 
own  use  and  transportation  by  It  is  a  nmt- 
ter  within  the  control  of  the  Interstate  Com- 
merce Commission.  In  Second  Employer's 
Liability  Cases,  223  U.  S.  1,  at  page  47,  32 
Sup.  Ct  169,  at  page  174  (56  Sd.  327,  38 
L.  B.  A.  [N.  S.]  44),  the  vaUdity  of  the  act 
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was  settled,  but  the  question  now  under  con- 
sideration was  not  Involved.  However,  In 
speaking  of  the  power  to  regulate  com- 
merce among  the  several  states,  it  was  said: 
"Among  the  Instruments  and  agents  to  which 
the  power  extends  are  the  railroads  orer 
which  transportation  from  one  state  to  an- 
other Is  conducted,  the  engines  and  cars  by 
which  such  transportation  is  effected,  and  ail 
who  are  In  any  wise  engaged  In  siich  trans- 
portation, whether  as  common  carriers  or  as 
th^  employes."  The  conrt 'quoted  with  ap- 
proval from  the  brief  of  the  Solicitor  Gen- 
eral: "The  act  of  interstate  commerce  is 
done  by  the  labor  of  men  and  with  the  help 
of  UUngs;  and  these  men  and  things  are 
the  agents  and  Instruments  of  Interstate  com- 
merce." 223  U.  S.  48,  32  Sup.  Ot  174  (56 
L.  Ed.  827,  88  I*  B.  A.  [N.  S.]  44).  The  Safe- 
ty Appliance  Act  (Act  March  2, 1893,  c  100. 27 
Stat  631  [U.  S.  Comp.  St  1901,  p.  3174]),  as 
construed  in  Southern  By.  Go.  v.  United 
States,  222  U.  S.  20,  82  Sup.  Ct  2,  56  L.  Ed. 
72,  embraces  all  locomotlveB,  cars,  and  simi- 
lar vehicles  used  on  any  railway  that  is  a 
highway  of  Interstate  commerce,  and  is  not 
confined  to  vehicles  actually  oigaged  In  such 
commerce.  In  the  opinion  just  quoted  from 
It  was  further  said:  "The*  present  act,  unlike 
the  one  condemned  In  Employer's  lability 
Caaeo,  207  D.  S.  468  [28  Sup.  Gt  141,  56  U 
Ed.  297],  deals  with  the  UablUty  of  a  car- 
rier engaged  In  interstate  commerce  for  in- 
juries  sustained  by'  Its  employes  while  en- 
gaged In  such  commerce.  And.  tlds  heiag 
so,  it  la  not  a  valid  objection  that  tiie  act 
embraces  Instances  where  the  causal  negU- 
genoe  Is  Uiat  of  ftn  employs  engaged  In  intra- 
state commerce;  for  such  negligence,  when 
opemtiBf  Injarkmsly  npon  an  employs  en- 
gaged in  interstate  commerce,  has  the  same 
effect  up(m  that  emnmetce  as  If  the  negligent 
employs  were  also  engaged  tiiereln."  228  U. 
S.  61,  62,  82  Sup.  Ot  176  (B6  L.  Ed.  827.  88 
L.  B.  A.  [N.  S.]  44). 

The  Gonrt  ot  AvpeaJa  of  tlie  Tlilrd  CHrcnit 
qnoted  part  of  this  ^EiHcesslon  In  Pedersen  v. 
Delaware,  L.  A  W.  &  Oo^,  197  Fed.  687,  at 
page  639,  and  said  that  the  object  of  this 
act  was  "to  broadoi  the  right  to  relief  tat 
damage  suffered  by  railroad  employes  io  ln< 
terstate  transportatton,  for  the  power  of  Con- 
gress to  create  such  liability  to  ench  em- 
ployes rests  on  the  fact  and  acts  of  Interstate 
transportation  work  which  are  being  done 
both  by  the  company  and  by  the  Injured  em- 
ploys at  the  time  of  the  injury."  It  was 
pointed  out  that  like  the  Safety  Appliance 
Act  the  statute  in  question  has  for  one  ob- 
ject the  lessening  of  dangers  to  employSa 
during  Interstate  transportation,  and  In  pari 
materia  to  broaden  the  relief  for  damages  so 
sustained;  also,  that  by  the  wording  of  the 
present  act  it  is  plain  that  liability  was  im- 
posed, not  for  every  Injury  done  an  employs 
of  an  Interatate  road,  but  for  one  done  to 
blm  while  he  Is  wnployed  by  snch  carrier 


in  such  commerce.**  197  Fed.  S40.  It  was 
further  su^ested  that  in  bordo'  line  cases 
the  difficulties  can  be  met  by  bearing  In 
mind  not  only  that  tbe  carrier  must  be  m- 
gaged  in  Interstate  commerce,  but  the  em- 
ploys must  at  the  time  of  the  injury  "have 
a  real  and  substantial  ccmnectlon  with  the 
interstate  commerce  in  whl<4t  the  carriers 
and  their  employSs  are  mgaged;"  the  ra- 
tion of  the  employe's  particular  work  to  in- 
terstate transportatton  at  the  time  the  in- 
jury is  sustained  b^g  the  test  That  the 
same  kind  of  act  may  at  one  time  be  a  part 
of  interstate  transportation  and  at  another 
time  have  nothing  to  do  with  it;  that  one 
helping  to  move  interstate  trains  Is  within 
the  act  but  not  when  helj^ng  to  move  one 
purely  local.  This  appears  to  be  the  latest, 
as  well  as  the  dearest,  statement  of  the  mle 
found  in  the  federal  dedsIraB,  and  we  adc^ 
it  as  correct 

[I]  Whether  the  plaintiff  comes  within 
this  rule  depends  on  the  facts  shown.  If  the 
engine  at  the  time  was  mgaged  In  moving  an 
Interatate  load,  then  the  company  and  the 
plaintlfr  were  doing  Interstate  commerce 
work.  The  plaintltt  testified  that  In  1909  the 
Orioit  was  operating  in  Elansas,  (Mdahoma, 
and  a  part  ot  Old  Mexico;  that  Altos  Is 
about  200  or  266  miles  from  Wichita;  tliat 
he  had  been  up  and  down  the  line  in  KMmm, 
<Mclalioma,  and  Texas;  tiiat  be  bad  seoi  this 
water  car  before^  and'  that  he  knew  It  was 
up  and  down  the  Une;  tbat,  "whocever  tftey 
wanted  it.  that  Is  where  tbey  got  It":  that  lb 
was  used  on  the  main  line;  that  once  when 
he  went  to  OiUlicoa^  T«x.,  with  a  train 
load  ot  water,  this  same  car  as  nearly  as  he 
could  remember  was  taken.  Another  witness 
testified  that  he  bad  notioed  a  car  (tf  water 
being  hauled  up  and  down  the  Une— all  ovm- 
the  Une.  The  plaintiff  swore  that  at  Qlntmi 
the  defendant  road  connected  with  the  Bock 
Island  and  Frisco,  both  of  which  roads  were 
oigaged  in  taitarstate  traffic;  that  at  CUnton 
cars  were  taken  from  and  left  for  those 
roads;  that  the  watw  car  in  qnestlwi  was 
got  at  Olnton.  Another  witness  stated  that 
he  had  been  over  the  road  from  Wichita  to 
Sweetwater,  Tex.,  whldi  was  the  dlvlston 
point,  south  of  Altos,  Falrvlew  being  the 
next  division  point  south  ot  Altos,  and  Wlcii- 
ita  the  divlsiim  point  next  north  ot  Falrvlew 
that  the  road  Is  eigaged  In  interstate  traffic; 
that  the  water  car  in  the  train  at  the  time  ot 
the  injury  was  used  for  hauling  water  up 
and  down  the  line  for  supplying  the  engines. 
There  was  considerable  testimony  showing 
that  the  nine  other  cars  were  loaded  with 
San  Bois  smokeless  coal,  a  sanlanthracite 
used  along  the  line  of  the  road;  that,  while 
there  Is  a  slight  change  In  the  name  ot  the 
company  running  from  Altns  Into  Texas,  it  la 
one  ccmtlnuous  line.  Seven  of  the  cars  of 
coal,  from  McCnrtaln,  OkL,  were  conslsoed 
to  the  vice  presldrat  of  the  Kansas  Olty, 
ICexioo  ft  Orient  ot  Texaii  irtuwe  olBoe  was 
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at  Sweetwatw,' T«.,  and  were  being  taken 
to  Altos  tat  dklTwy  to  that  road ;  that  the 
two  other  cars  were  bUled  to  Aline,  but  by 
Instructions  they  were  b^g  UAea  to  Altus, 
the  water  car  was  behig  moved  without  way- 
biU.  Tb»e  tacts  with  all  the  others  should 
have  beoi  submitted  to  the  Jury  for  nieh  In- 
texeacB  and  findings  as  they  felt  convlnoed 
were  warranted.  The  principle  announced 
In  tb»  Intmtate  Commerce  Oonunlssion 
Case  already  referred  to  U.  SL  462,  80 
Sop.  CL  ISMM  li.  BO.  280)  seems  directly 
ai^licable  In  case  the  jury  should  reaaon- 
ably  belieYe  that  the  coal  and  water  were  be- 
ing transported  for  use  "up  and  down  the 
line"  in  more  than  one  state.  Section  4  of 
tlie  act  ^  Stat  66)  jworldes:  "Ebat  In  any 
action  brought  against  any  common  carrier 
under  or  by  Tlrtoe  of  any  of  the  prorlstona 
of  this  act  to  leeorer  damages  tor  Injuy  to, 
or  the  death  of.  any  of  Its  employte,  sndi 
nnployft  shall  not  be  bdd  to  have  aasnmed 
the  risk  of  his  employment  in  any  case  where 
the  violation  by  sncb  common  carrl«  of  any 
statute  enacted  for  the  safety  of  employes 
contributed  to  the  Injury  or  death  of  such 
employe."  The  natural  meaning  of  this  lan- 
guage is  Uiat  assnmption  of  rlak  woold  be  a 
defense  when  there  was  no  violation  by  the 
ooramon  carrlw  of  siKdi  statute  If  contrllni- 
tory  ne^gence  and  assumption  of  risk  are 
not  dUfevuit,  It  is  passing  strange  that  Con- 
gress In  Its  second  enactmoit  should  express- 
ly declare  in  section  8  that  "the  fkct  that  the 
employ^  may  hare  been  gnUty  of  contribu- 
tory negligence  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  the  jury 
In  proportion  to  the  amount  of  negligence  a^ 
tributable  to  sadt  employ^ ;  provided,  that  no 
Butib  employ^  who  may  be  Injured  or  killed 
shall  be  held  to  have  been  guilty  of  contribu- 
tory negligence  in  any  case  where  the  viola- 
tion by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employes  contribut- 
ed to  the  injury  or  death  of  such  employ^." 
Section  4:  "That  In  any  action  brought 
against  any  common  carrier  under  or  by  vir- 
tue of  any  of  the  provisions  of  this  act 
•  •  •  such  employe  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in 
any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  enacted  for  the 
saftey  of  employes  contributed  to  the  death 
or  Injury  of  such  employe."  Such  expres- 
sions are  meaningless  unless  a  clear  distinc- 
tion between  contributory  negligence  and  as- 
sumption of  risk  were  recognized  and  in- 
tended. We  should  suppose  that  Congress 
meant  that  contributory  negligence  should 
never  be  a  matter  of  defoise,  but  should  be 
provable  In  mitigation  of  damages  in  all  cases 
save  those  in  which  the  carrier  had  also  con- 
tributed to  the  injury  by  violating  some  safe- 
ty statute,  and  that  assumption  of  risk 
should  be  a  complete  defense,  except  in  case 
of  such  disregard  of  a  safety  requirement  by 
the  carrier.  There  Is  nothing  to  indicate  an 


intention  to  hold  the  carrier  liable  ordinarily 
tor  an  injury  arising  oat  of  a  risk  assumed 
by  the  employ&  In  Northwn  Pac.  By.  Co.  t. 
Maerkl,  198  Fed.  1,  at  page  0,  decided  by  the 
Court  of  AppcBia  ct  the  Ninth  Circuit  the 
Question  of  assumed  risk  was  thus  lightly 
toudied:  "In  respect  to  the  def^ise  set  up 
of  assumption  of  risk  by  him,  it  Is  sufflcioit 
to  say  that  a  rUk  arising  out  of  the  carrier's 
neglect  uid  of  whldi  the  empU^fi  had  no 
knowledge,  was  not  one  which  can  be  hdA  to 
have  been  assumed  by  him.** 

(I]  In  Sddemmer  r.  Buffalo,  Bodiestw. 
etc.,  By.,  20B  U.  S.  1,  at  page  12,  27  Supti  Ot 
407,  at  page  40O  0S6  Ii.  Ed.  681),  a  case  under 
the  BafMy  Appliance  Act  the  dause  under 
consideration  was  that  in  section  8  any  em- 
ploye Injured  by  any  car  In  vm  contrary  to 
tbe  iHTovlslona  tft  the  act  shall  not  be  deoned 
to  have  assumed  tbe  risk  ttrardiy  occasioned, 
althougSi  continuing  in  tbe  oaployment  of 
the  carrier  after  the  unlawful  use  bad  be^ 
brousbt  to  his  knowledge  It  was  said  that 
the  phrase  as  used  in  this  clause  extended  to 
dangerous  oondltiQns,  as  of  madilnei7i  rem- 
ises, and  the  like  wbldi  tbe  Injwed  party 
understood  and  appreciated  wboi  he  submit- 
ted his  per8(m  to  them;  that  In  this  class  of 
cases  tbe  risk  Is  said  to  be  assumed  because 
a  person  who  ftedy  and  voluntarily  oicoun- 
ters  it  has  only  himself  to  thank  If  harm 
comes,  on  a  general  prinldple  eC  our  law; 
that  *^robably  the  modiflcatl(m  of  this  gen- 
«al  i^clple  by  some  judicial  decisions  and 
hy  statutes  like  section  8  is  due  to  an  opln* 
Ion  that  men  who  work  with  th^r  hands 
have  not  always  the  freedom  and  equality  of 
position  assumed  by  the  doctrine  of  laisses 
falre  to  exlat"  Assumption  of  risk  In  this 
broad  a&aso  was  said  to  shade  into  negll- 
gmcB  as  commonly  undOTStood,  and  the  dif- 
ference between  the  two  to  be  more  of  degree 
than  of  kind,  and  that  "what  a  statute  exon- 
erates a  servant  from  the  former,  if  at  the 
same  time  it  leaves  the  defense  of  contribu- 
tory negllgoice  still  open  to  be  master, 
*  *  *  then,  unless  great  care  be  taken, 
the  servant's  rights  wiU  be  sacrificed  by  sim- 
ply charging  him  with  assumption  of  risk 
under  another  name."  Tills  was  said  to  be 
especially  true  In  Pamsylvania  (where  the 
actions  arose),  where  some  cases  at  least 
seemed  to  have  treated  assumption  of  risk 
and  negligence  as  controvertible  terms.  Jus- 
tices Brewer,  Pecktiam,  McKenna,  and  Day 
dissented,  and  said  that  there  Is  a  vital  dif- 
ference between  assumption  of  risk  and  c6n- 
tributory  negligence,  and  quoted  from  Judge 
Taft  in  Narramore  v.  Cleveland,  etc.,  Ball- 
way  Co..  96  Fed.  298,  87  C.  CL  A  499,  48  L. 
B  A.  68.  that:  "Assumption  of  risk  and  con- 
tributory negllgmce  approximate  where  the 
danger  is  so  obvious  and  imminent  that  no 
ordinarily  prudent  man  would  assume  the 
risk  of  Injury  therefrom.  But  where  the 
danger,  though  present  and  aivreclated,  is 
one  which  many  men  are  In  fbe  habit  of  as- 
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SDmlnft  and  whicli  prndent  men  wlio  most 
earn  a  living  are  willing  to  assume  for  extra 
compensation,  one  who  assxunes  the  risk  can- 
not be  aald  to  be  gnUt7  of  oontrlbnto^  n^- 
Ilgence,  If,  having  In  view  the  risk  of  danger 
assmned,  he  uses  care  reasonably  commensn- 
rate  with  the  risk  to  avoid  Injorlons  conse- 
qnencea.** 

The  Court  of  Civil  Appeals  of  Texas  held 
in  Freeman  v.  Powell,  144  S.  W.  1023,  that 
assumption  of  risk  is  available  to  the  defend- 
ant, and,  aftw  quoting  the  provision  of  sec- 
tion 4,  said:  *lt  thus  appears  that  under 
fedml  statute  &  complaining  em^oyfi  to 
whom  the  act  applies  is  not  relieved  from 
tin  operation  tit  the  Ordinary  rule  xii  assumed 
risk,  except  in  cases  where  there  is  a  viola> 
tlon  of  some  statute  enacted  for  the  safety 
of  an  employ^  which  has  contributed  to  his 
injury  or  death,  and  of  this  there  is  no  otm- 
tention  in  this  suit"  In  Railway  Go.  v. 
Loosley.  76  Kan.  108,  90  Pac  990,  it  was 
decided  that,  if  an  employe  with  knowledge 
of  the  &cts  and  ap^edatlon  of  the  danr 
ger  Tolnntarlly  accepts  the  situation  without 
complaint  or  promise  <tf  change,  he  assnues 
the  risk  of  a  dangerous  work.  Aftw  review- 
ing many  dedslonB,  it  was  said.  "If  the 
master  fail  to  make  the  fflnployment  reason- 
ably safe,  and  the  danger  takes  on  the  aspect 
of  a  continuing  condition  whldi  the  servant 
knows  about  and  understands,  or  which  Is 
so  patoit  that  ordinary  cue  would  bring  It 
to  his  attmtlon  and  appreciation,  be  may 
acc^t  the  idtuatUm,  and  continue  to  work 
without  complaint  If  be  does  so,  he  aasum- 
es  the  risk."  Assomptlon  of  risk  as  distin- 
guished from  contributory  negllgoice  was  lee- 
Dgnized  in  Manufocturli^  Go.  v.  Bloom,  76 
Kan.  127,  90  Pac.  ^  11  U  B.  A.  (N.  8.)  225, 
123  Am.  St  Rep.  123;  Railway  Co.  v.  Qnin- 
lan.  77  Kan.  126,  98  Pac  632;  Railway  Co.  v. 
Click,  78  Kan.  419,  96  Paa  796;  Iron  Works 
Co.  V.  Green,  79  Kan.  588,  100  Pac.  482; 
Smith  V.  BaUway  Co.,  82  Kan.  136,  107  Pac 
635,  28  L.  B.  A.  (N.  S.)  125S ;  Lewis  v.  Bar- 
ton Salt  Co.,  82  Kan.  163,  107  Pac.  783; 
Cloud  V.  Ballway  Co..  82  Kan.  851,  109  Pac. 
400;  Caspar  v.  Lewln,  82  Kan.  604,  100  Pac. 
657;  Murphy  v.  Edgar  Zinc  Co.,  83  Kau. 
627,  112  Pac.  109;  Lapber  v.  Railway  Co., 
86  Kan.  712, 122  Paa  106;  Karns  v.  Railway 
Co.,  87  Kan.  154,  128  Pa&  758.  Moreover, 
since  the  decision  in  the  Sddemmer  Case, 
205  n.  S.  1,  27  Sup.  Ct  407,  66  L.  Ed.  681, 
the  United  States  Supreme  Court  has  put  the 
question  beyond  doubt.  In  Butler  v.  Frazee, 
211  U.  S.  469,  29  Sup.  Ct  136,  63  U  Ed.  281, 
it  was  held  that  the  common-law  rule  of 
assumption  of  risk  has  never  been  modified 
by  statute  In  the  District  of  Columbia  and 
must  be  enforced.  And  in  the  Schlemmer 
Case,  220  U.  S.  590.  31  Sup.  Ct  661.  55  L.  Ed. 
696,  when  again  before  the  court  it  was 
unanimously  decided  that,  "there  Is  a  prac- 
tical and  clear  distinction  between  assump- 
tion of  risk  and  contributory  negligence." 


[10]  The  latter  was  stated  to  be  the  omis- 
sion of  the  employfi  to  use  those  precautions 
for  his  own  safety  which  ordinary  prudence 
requires,  and  the  former  was  said  to  arise.  In 
the  absence  of  statute  taking  away  ttie  de- 
fense of  sndi  obvious  dangers  that  no  ordi- 
narily prudent  pecson  would  Incur  them,  when 
the  risk  of  the  wrdlnary  dangers  of  the 
occupation  into  ^ibi^  he  Is  about  to  enter 
are  known,  or  are  ao  plainly  obs«vable  that 
the  onployfi  may  be  assumed  to  know  them, 
and  he  continues  In  the  employ  without  nib- 
Jectlon.  See  Mlllw  r.  White  Bronse  Monu- 
ment Co.,  141  Iowa,  701,  118  N.  W.  518;  IS 
Ann.  Gas.  057,  and  note  page  900,  and  note 
to  Schmrer  v.  Banner  Rubber  28  L.  B. 
A.  (N.  8.)  1215.  It  must  be  h^  therefon, 
that  assumption  of  risk  was  a  good  defense, 
and.  th«e  being  evidence  to  mipport  it  the 
trial  court  erred  in  rising  to  Instruct 
thereon. 

[7]  Asthecasemnstgoback,ltmaybewidl 
to  notice  the  defandant's  cmnplaint  that  the 
verdict  was  exceesiva  The  plaintUf  alleged 
that  he  suffered  permanent  injury  to  his 
back,  spine,  hips,  and  Umba,  that  he  reodved 
a  great  nervous  shock  which  caused  great 
meital  and  physical  pain  and  snfflertng,  and 
that  he  believed  such  injuries  wore  perma- 
nent PractieaUy  all  the  medical  testlmcHiy 
was  confined  to  a  bnm  on  the  shoulder,  ud 
an  allied  Injury  to  the  back.  Tb»  only 
testimony  touching  aoy  Injury  to  the  li^ 
was  that  ot  W.  O.  Irwin,  who  said  that  idaln- 
tiff  complained  of  Injuries  In  his  hack  and 
hips  after  the  occurrence.  To  the  question, 
"What  Injuries,  if  any,  do  yon  find  that 
plaintiff  sustained  by  reason  of  the  derail- 
ment?" the  answer  was,  "Scalded  ahouldw 
and  bruised  back."  The  Juiy  allowed  gl,000 
for  mental  pain  and  suffering,  tor  Injuries 
to  his  back  and  apine  $2,000,  for  injuries  to 
his  hip  9600^  and  for  pemuuMOt  Injuries 
$4,620.  After  finding  these  sums  amounting 
to  $3,500  for  mental  suifering  and  injuries 
to  the  hip,  back,  and  spinoi  they  were  asked: 
"Do  yon  allow  plaintiff  anything  for  any 
otba  injuries.  If  so,  for  what  Injuries,  and 
for  what  amount  r*  and  answered  "Yes."  See 
question  151.  "Yes;  for  permanort  Injaries 
Hfi20^  Q*  Do  you  allow  plaintiff  anything 
for  i>ermanait  injuries?  If  so.  what  amount? 
A.  $4,520.  Q.  Do  you  allow  plaintiff  anything 
on  account  of  loss  of  earnings  In  the  future? 
If  so,  what  amount?  A.  Mo."  We  find  noth- 
ing In  the  evidence  sustaining  the  allowance 
of  damages  for  injuries  to  plalntlfl^'s  hii>, 
and  the  allomuce  therefor  stiould  have  been 
set  aside.  The  answero  as  to  the  other  items 
are  somewhat  confusing,  but  giving  them 
the  iuterpretation  evidently  intended  by  the 
Jury,  we  take  It  that  they  deemed  Qke  plain- 
tiff damaged  by  his  suffering  and  permanent 
Injuries  in  the  sum  of  $8,020,  including  the 
$500  which  should  have  been  deducted,  and 
we  are  unable  to  say  from  tUl  the  evidence 
that  laying  aside  any  mitigation  for  contrlbn- 
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tory  negligence^  and  the  alibied  aaanmptlon 
of  risk,  the  remainder — fT,520 — would  be 
excesBire. 

[I,  t]  This  method  of  attempting  to  sep- 
arate the  Injury  Into  constituent  parts,  yrhm 
carried  to  the  extent  shown  in  this  and  in 
many  other  cases,  Is  not  in  accord  with  the 
spirit  and  puriMse  of  the  statute  requiring 
the  Jury  when  requested  to  "find  upon  par- 
ticular questions  of  fact."  CSvlI  Code,  {  294 
(Gen.  St  1809,  |  6888).  See  Williams  t.  With- 
Ington,  88  Kan.  ,  129  Pac.  114& 

Complaint  is  made  that  the  Jury  were  In- 
structed that  the  burden  was  upon  the  de- 
fendant to  show  contributory  negligence, 
and  also  that  the  plalntur  was  guilty  of  such 
negligence,  because  of  the  confilct  and  in- 
congruity of  such  Instructions.  Ordinarily 
such  burden  is  upon  the  defendant,  and,  if 
removed  by  admission  or  by  determination 
of  the  court,  so  that  the  defendant  has  the 
benefit  of  such  admission  or  removal,  an 
instruction  of  the  ordinary  kind  cannot  be 
materially  prejudicial. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  a  new 
trial.  All  the  Justices  concurring. 


MADISON  V.  KANSAS  CITY,  M.  A  6:  BY. 
CO.t 

(Supreme  Court  of  Kansas.   Feb.  8,  1913.) 

fSvllabva  hv  <A«  Court.) 
L  New  Tbi&i.  (|  66*)— Misoohduot  of  Jd- 

BOBS— HaBULBSS  EBBOB. 

A  prejudicial  statement  by  a  Jurrar  to  bis 
fellow  jurors,  made  as  a  positive  fact  and  with- 
in his  personal  knowledge,  wlU  ordinarily  be 
deemed  sufficient  ground  for  setting  aaide  a  ver- 
dict, but  a  statement  by  a  juror  to  other  mem- 
beiB  that  be  had  beard  a  rumor  to  the  effect 
that  one  of  the  parties  to  the  action  had  made 
an  offer  of  compromise,  which  was  not  accept- 
ed, and  which  statement  was  treated  as  a  mere 
rumor  by  the  jurs,  and  not  as  a  fact  within  the 
personal  knowle^  of  the  jaror  who  mentioned 
the  rumor,  Is  not  snfflcient  to  overthrow  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  118-119 ;  Dec.  Dig.  |  ee.*l 

2.  Tbial  (i  350*)— Special  Findings. 

A  litigant  has  a  right  to  special  findings  on 
the  ultimate  facts  In  the  case,  bnt  the  court  fs 
not  warranted  in  snlKnitting  questions  which  re- 

?[uire  the  Itemizing  of  such  facts,  or  which  call 
or  mere  evidentiuy  matters  upon  which  such 
facts  were  based. 

[Ed.  Note.— For  otber  cases,  see  TiiaL  Gent 
Dig.  H  82S-8S8;  Dea  Dig.  |  300.*] 

8.  Dauagbs  ^  132*)— Pebsonax.  Injttbibs. 

Under  the  testimony,  it  is  held  that  tiie 
award  of  damages  herein  is  not  so  great  as  to 
indicate  that  the  verdict  was  the  result  d  prej- 
udice or  passion. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Gent  Dig.  ||  872-885,  896;  Dee.  Dig.  f  132.*] 

Anpeal  from  District  Court,  Sedgwick 

County. 

Action  by  F.  H.  Madison  against  the  Kan- 
sas City,  Mexico  ft  Orient  Railway  Company. 


Judgment  for  plaintiff,  and  d^endant  ap- 
peals. AfBrmed. 

H.  J.  Eaton,  Jno.  A.  Baton,  and  D.  W. 
Eaton,  all  of  Kansas  City,  Mo.,  Holmee  ft 
Yankey  and  C  I.  Long,  all  of  Wichita,  for 
appellant  Houston  ft  Brooks,  of  Wichita, 
and  F.  W.  Madison,  of  Fftlrvlew,  OkL,  for 
appellee. 

JOHNSTON,  C.  J.  F.  H.  Madison  recov- 
ered a  Judgment  against  the  Kansas  City, 
Mexico  ft  Orient  Railway  Company,  which 
has  been  brought  here  for  review.  He  was 
a  railway  mail  clerk,  and  his  run  was  from 
Wichita,  Kan.,  to  Altus,  Okl.,  over  appellant's 
railway.  While  performing  his  duty  upon  a 
train  of  appellant  it  was  derailed,  and  he 
sustained  Injuries  to  his  knee,  abdomen,  and 
kidneys.  The  derailment  resulted  from  the 
defective  condition  of  the  track  and  the  ex- 
cessive speed  of  the  train  over  such  a  track. 
The  negligence  of  appellant  is  not  denied, 
nor  Is  liability  for  actual  injuries  contested, 
but  It  is  contended  that  there  was  misconduct 
of  the  Jury  while  considering  the  evidence, 
and  that  the  award  of  the  Jury  was  so  ex- 
cessive as  to  indicate  passion  and  prejudice. 
Some  time  after  the  case  was  submitted 
to  the  Jury,  one  of  the  jurors  Is  said  to  have 
remarked  that  the  railway  company  had 
offered  by  way  of  compromise  to  give  Madi- 
son ^,000  as  damages.  It  ^appears  that  men- 
tion was  made  of  an  ofTer  of  compromise, 
but  there  is  a  dispute  In  the  testimony  as  to 
whether  any  one  stated  as  a  positive  fact 
that  an  offer  had  been  made,  or  only  that  he 
had  heard  a  rumor  to  that  effect. 

[1]  It  has  been  held  that,  to  warrant  a  re- 
versal because  of  the  introduction  of  extrane- 
ous Btatements,  "It  must  be  shown  that  such 
prejudicial  statements  so  made  were  of  posi- 
tive facts  within  the  knowledge,  or  asserted 
to  be  within  the  knowledge,  of  the  Juror 
making  them,  and  such  as  the  Jury  might  re- 
ceive as  evidence  of  the  fact  asserted,  and  not 
as  the  mere  expression  of  opinion  of  the  Ju- 
ror." Hulett  V.  Hancock,  66  Kan.  519,  syl.,  72 
Pac.  224.  See,  also;  State  v.  Woods,  49  Kan. 
237, 30  Pac.  S20 ;  State  v.  Burton,  65  Kan.  704, 
70  Pac.  640;  Kamer  v.  Railroad  Company, 
82  Kan.  842,  100  Pac  676.  Whether  the 
statement  was  made  as  a  fact  and  within 
the  personal  knowledge  of  the  juror  making 
it  was  a  question  of  fact  for  the  trial  court 
to  determine,  and  upon  the  testimony  of  the 
Jurors  It  expressly  found  that  neither  the 
Juror,  Steenrod,  nor  any  other  juror,  stated 
that  an  offer  of  compromise  had  been  made  In 
fact,  but  only  that  they  had  heard  a  rumor 
to  that  effect,  and  that  the  jurors  treated  It 
merely  as  an  Idle  rumor,  and,  further,  that 
none  of  them  claimed  to  tiave  any  personal 
knowledge  that  no  offer  of  compromise  had 
been  made.  The  question  In  dlq^ute  is  con- 
cluded by  this  finding  of  the  trial  court 
Perry  v.  Bailey,  12  Kan.  639;  State  v.  Storm, 
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74  Kan.  8S9.  86  Pac  146;  Taylor  t.  Abbott, 
85  Eao.  196,  lis  Pac.  979l  The  fact  that  the 
matter  of  compromise  was  mentioned  In  the 
Jury  rocnn  may  have  been  due  to  the  fact 
that  one  of  the  counsel  for  appelant  referred 
to  It  In  Us  opening  statement  to  the  jury, 
saying,  in  substance,  that  the  appellant  and 
the  api)ellee  had  been  unable  to  agree  upon 
the  amount  he  should  receive  for  the  Injuries 
sustained. 

[3]  In  support  of  the  claim  that  the  award 
of  19,000  to  appellee  was  excessive  and  out  oi 
proportion  to  the  Injuries  actually  sustained. 
It  Is  urged  that  the  Injuries  did  not  r^der 
him  unconscious  at  the  time  they  were  Inflict- 
ed; that  shortly  afterward  he  was  able  to 
travel  with  the  aid  of  a  crutch  and  later 
with  only  a  cane ;  that  the  postal  authorities 
permitted  him  to  draw  full  pay  from  the  time 
of  his  Injury  until  shortly  before  the  trial; 
and  that  he  was  then  given  a  leave  of  ab- 
sence with  the  privilege  of  re-entering  the 
postal  service  at  the  salary  he  formerly  re- 
ceived, to  wit,  ¥1,300  per  annum ;  and  that 
aftwward  he  did  resume  work  on  the  train, 
and  is  receiving  the  same  compensation  as 
he  did  before  the  injury.  It  appears  that 
at  the  time  of  the  injury  be  was  25  years  of 
age,  having  been  In  the  postal  service  about 
five  years,  beginning  on  a  salary  of  $800, 
and  that  he  was  advanced  from  grade  to 
grade  until  he  received  a  salary  of  f 1,300; 
that  his  general  health  was  thai  good ;  that 
promotions  were  open  to  him  in  which  he 
would  receive  much  larger  compensation, 
and  his  ellgiblU^  extended  to  and  Included 
that  of  general  superintendent  of  the  service. 
The  testimony  was  that  the  injury  loosened 
a  piece  of  the  cartilage  which  serves  as  a 
pad  between  the  two  ends  of  the  kneejolnt, 
which  operated  to  lock  the  Joint,  and  that 
to  unlock  it  it  became  necessary  to  open  the 
Joint  and  remove  a  part  of  the  cartilage. 
There  Is  evidoice  that  the  Injury  permanent- 
ly mars  Uie  function  of  the  Joint,  and,  not- 
withstanding the  operation,  he  will  never  be 
able  to  straighten  the  leg,  and  will  necessa- 
rily be  a  cripple  for  life.  The  testimony 
tended  to  show,  too,  that  his  kidneys  were 
seriously  impaired  by  the  Injury.  He  did 
return  to  the  postal  service,  and  upon  a 
later  motion  for  a  new  trial  on  the  ground  of 
neniy  discovered  evidence,  testimony  was 
offered  that  he  had  resumed  work,  had 
walked  without  a  crutch,  and  with  little,  if 
any,  limp.  This  was  met,  however,  by  testi- 
mony that,  while' he  had  recently  undertaken 
to  perform  his  work  as  mail  clerk,  It  was 
only  done  with  great  pain  and  dlfflcult^r,  and 
by  the  aid  of  a  coemployfi  who  did  the  work 
that  required  him  to  be  upon  his  feet,  and 
that  he  bad,  in  fact,  givoi  op  hope  of  pn^ 
forming  the  duties  of  that  ^ce,  and  bad 
anilted  for  lifter  work  at  leas  conipensatlon. 
Sane  of  the  phyddana  who  re-examined  ap- 
pellee abont  four  months  After  the  trial, 
and  nluwe  testimony  was  g^ven  upon  the  last 
uhAIou  tax  a  new  trial,  stated  that  the  ap- 
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pellee  had  grown  worse,  that  hit  leg  bad 
ahnink  in  sice,  and  would  grow  worse  as  he 
grew  older.  They  testified,  too,  that  the  re- 
examination showed  the  injury  to  the  kldn^ 
to  be  permanent  in  duractor.  niere  was 
testimony,  It  is  true,  that  the  Injuries  to  the 
appellee  were  not  serious  nor  permanoit. 
but  there  Is  abundant  testimony  which 
seems  to  have  satisfied  the  trial  court  that 
the  Injuries  sustained  are  serious  and  per- 
manent, and,  although  a  liberal  award  waa 
made,  we  cannot  say  on  the  testimony  ac- 
cepted by  the  trial  court  that  it  was  the  re- 
sult of  passion  and  prejudice,  nor  hold  that 
the  verdict  was  so  excessive  as  to  require  a 
reversal. 

Error  is  assigned  on  the  refusal  <tf  the 
court  to  require  the  jury  to  give  more  6et- 
inite  answers  to  special  questions.  To  ques- 
tlon  5^  "What  sum  do  you  allow  plaintiff 
on  account  of  the  injuries  to  his  knee?"  the 
Jury  answered,  "|7,000,"  and  finding  No.  S 
was  that  $2,000  was  allowed  for  injuries  to 
bis  abdomen  and  kidneys.  As  will  be  ob- 
served, these  two  items  constituted  the  full 
amount  of  damages  awarded  by  the  jury. 
In  response  to  other  questlmu,  the  Jury 
found  that  nothing  waa  allowed  for  mental 
pain  and  suffering,  nothing  for  loss  of  time 
or  earnings  up  to  the  time  of  trial,  nor  for 
loas  of  time  or  earnings  in  tlie  faturft.  By 
question  13  the  jury  were  asked  if  anything 
was  allowed  on  account  of  permanent  inju- 
ries, and  the  answer  was,  "Included  in  an- 
swers to  Nob.  6  and  0."  And  question  14  was. 
"If  you  allow  plaintiff  anything  on  account  of 
permanent  iojnriee,  please  state  for  what 
injuries  and  in  what  amounts;"  and  the 
answer  was.  "As  stated  in  answers  Nos.  6 
and  6."  It  Is  insisted  that  the  jury  should 
have  be^  required  to  have  ai»wered  ques- 
tions 13  and  14  definitely,  and  to  have  sub- 
divided the  elements  altering  Into  the  award. 
These  findings,  in  effect,  declared  that  the  in- 
juries sustained  wore  permanoit  in  charac- 
ter, and  that  for  pwmanent  Injnrlea  to  taw 
knee  $7,000  was  aUowed  and  $2,000  for  per- 
manent injuries  to  his  abdomen  and  kidneys. 
Having  eliminated,  by  other  findings,  mental 
pain  and  suffering,  loss  of  time  and  earnings 
before  the  trial,  as  well  as  In  the  future, 
there  is  little  reason  for  a  more  detailed 
finding  of  the  elements  which  constitute  the 
permanent  injuries  to  the  knee  and  to  the 
abdomen  and  kidneys.  Something  might  very 
well  have  been  aUowed  for  loss  of  earnings 
In  the  future,  but  the  Jury  probably  conclud- 
ed that,  having  awarded  damages  for  per- 
manoit injuries,  the  loss  of  earnings  in  the 
future  was  covered  by  that  award.  Undw 
the  law  regulating  special  findings,  a  party 
Is  not  warranted  In  asking  the  Itemizing  of 
the  various  things  that  enter  into  each  ele- 
ment of  the  damages  awarded. 

[I]  Aa  has  been  decided,  "a  Vfixtj  is  «itltled 
to  special  findings  as  to  ultimate  ta^  but 
has  no  rl|^  to  ask  ft»r  msn  erldeutinry 
matters  nor  to  require  the  jury  to  file  a  bill 
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of  partlcalarB  on  each  fact"  Bfathoiey  t. 
El  Dorado,  82  Kan.  720,  72S,  109  Pac.  166, 
168  (28  L.  R.  A.  [N.  S.]  980) ;  RaUway  Go.  T. 
Brlcker.  65  Kan.  321,  69  Pac.  328;  Wllliama 
T.  WltUnston,  129  Pac  1148;  Barker  t.  Ball- 
way  Co..  129  Pac  1161.  What  Is  termed  the 
newly  discovered  evidence  did  not  warrant 
the  court  In  panting  a  new  trial,  nor  do  we 
And  any  prejadidal  error  in  the  record. 

The  jndfrment  of  the  district  court  will 
be  affirmed.  All  the  Justices  concurring. 


ABRINQTON  t.  HOBNmt 
(Supreme  Court  of  Kansas.   Feb.  8^  1913.) 

(SifllaTmi  by  tike  Court.) 

1.  HiOHW^TS  <|  177*)— Use— OrmATioH  of 

AUTOirOBII.E— STATCrrKS. 

The  driver  of  an  automobile  on  a  rural 
highway  shall  not  operate  hia  aatomoblle  at  a 
greater  speed  than  Is  reasonable  or  proper, 
Eaving  dae  regard  for  the  traffic  and  use  of  the 
highway,  or  so  as  to  endanger  the  life  or  Uml; 
of  any  person,  or  In  excess  of  20  miles  per 
hour.   6en.  St  1900,  U  460,  461. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  |  466;  Dec  Dig.  |  177.*] 

2.  HlOHWATS  (I  181*)— AUTOMOBILBS— Om- 
ATION— FBIOHTSNIHa  AiiniALB. 

When  approaching  persons  driving  or  rid- 
ing domestic  animals,  an  automobile  driver 
shall,  if  such  animals  appear  restive  and  fright- 
ened, reduce  speed,  if  practicable  turn  to  the 
right  and  give  the  road,  and  upon  signal  from 
the  rider  w  driver  proceed  no  further  toward 
such  animal  or  animals,  but  remain  stationary 
lonfT  enough  for  them  to  pass.  Geo.  Stat  1909, 
i  462. 

[EU.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  469;  Dec  Dig.  |  ISl.*] 

3.  HlOHWATS  (I  181*)— AUTOUOBILEB— OPEB- 

ATxoif— MEsnno  Domsnc  Ahocais. 

In  other  respects  the  driver  of  an  aatomo- 
blle shall,  when  meeting  or  passing  persons 
driving  or  riding  domestic  animals,  exercise  the 
care  and  caution  to  prevent  Injury  and  insure 
ssLfety  which  a  reasonably  prudent  person 
woDid  exercise,  taking  into  consideration  all 
tbe  elements  <^  the  situation,  including  the  ap- 
pearance  and  attributes  of  his  peculiar  kind  of 
vehicle.   Qen.  Stat  1909.  |  462. 

[Dd.  Note.— For  dhet  easee,  see  Hi^ways, 
Cent  Dig.  I  468;  Dec  Dig.  1 18L*] 

4.  HlQHWATS  (I  181*)-^TTT0M0BTT  EB— OPM- 

ATioN— UERxna  DoMBsm]  AmcAu— Duty 

or  Dbives, 

A  corresponding  duty  rests  upon  a  person 
riding  or  driving  domestic  animals  when  ap- 
pToacbed  by  an  automobile  to  take  cognizance 
of  the  conditions,  and  to  exercise  the  care  and 
caution  which  a  reasonably  prudent  person 
would  display  in  their  presence. 

[Bid.  Note.— For  otfaer  cases,  see  Highways, 
Cent  Dig.  I  469 ;  Dec.  Dig.  i  181.*] 

5.  Highways  (|  172*)- Use— Durr  to  Look. 

It  is  the  duty  of  a  driver  on  the  public 
highway,  whether  of  on  automobile  or  of  do- 
mestic animals,  to  look  ahead  and  see  whatever 
there  may  be  in  tbe  line  of  his  vision  which 
should  anect  his  driving,  and,  if  the  driver  of 
a  team  knows  that  on  automobile  is  approach- 
ing from  the  rear,  to  act  with  reasonable  pru- 
dence in  the  light  of  such  knowledge. 

[EM.  Note.— For  other  cases,  see  Highways, 
Crut  Dig.  li  469,  460 ;  Dec  Dig.  |  172.*] 


(Addittonot  SyUaftw  hp  Bditoriat  BtafJ 
6.  HlOHWATB  (I  181*)— Autohobujs— Opeb- 
ATI0N~-"EIVnT  BSASOIfABLB  PBKOAmiON." 

Gen.  St  1909,  {  462,  providing  that  an  ao- 
tomobilist  when  approajching  a  velilcie  drawn 
by  horses  must  exercise  "eveiy  reasonable  pre- 
caution" to  prevent  frightening  such  horses, 
does  not  make  the  automobilist  an  Insurer; 
"every  reasonable  precaution"  meaning  merely 
the  precaution  which  a  reasonably  prudent  man 
would  take  in  view  of  the  danger  to  be  appre- 
hended. 

[Ed.  Note^For  other  cases,  see  Highways, 
Cent  Dig.  I  468;  Dec  Dig.  i  181.* 
For  oUier  definitlona,  see  Words  and  Phrases. 

vol.  7,  p.  6978.] 

Appeal  from  District  Court,  Kingman 
County. 

Action  by  John  Arrlngton  against  A.  H. 
Horner.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

A.  Lh  Noble,  of  Wlnfleld,  and  John  McKen- 
na,  of  Klogman,  for  appellant  Cbaa.  C, 
Calkin  and  S.  S.  Alexander,  both  of  King- 
man, for  appellee. 


BURCra,  J.  The  action  In  the  district 
court  was  commenced  by  Arrlngton  to  re* 
cover  the  value  of  a  horse  which  he  owned, 
and  which  was  injured  In  a  collision  with 
an  automobile  driven  by  Homer.  The  Jury 
returned  special  findings  and  a  genera!  ver^ 
diet  Cavorable  to  the  defendant.  Judgment 
was  rmdered  aocordbigly,  and  tba  plaintiff 
appeab. 

James  Harper  was  drivlnc  a  team  of  mnles 
hitched  to  a  loaded  wagon,  eastward  on  a 
pnbUe  highway.  The  horae  whiidi  was  In- 
jured waa  a  saddle  horse,  and  was  tied  with 
2  or  2%  feet  of  rdn  to  the  badband  of  the 
rlghthand  mule  of  Harper's  team.  Behind 
Harpw,  Edgar  Benson  was  driving  a  team 
of  four  mules  hitdied  abreast  to  a  loaded 
wagon.  The  defendant  approached  the  two 
teams  from  the  west  He  turned  to  tbe  ri^t, 
and,  when  passing  the  led  horse,  it  soddenly 
swung  out  In  front  of  the  automobile^  whldi 
struck  tbe  liorse^s  right  hind  1%,  and  In- 
flicted an  incurable  ln)u^.  Details  of  the 
incident  are  disclosed  In  the  foltowlng  spe- 
cial findings  of  fact: 

"(8)  When  did  tbe  borse  that  was  btiUig 
led  at  tbe  side  of  flie  team  of  mnles  first 
show  signs  of  fright?  A.  When  automobile 
was  opposite  tlie  wagon.  •  •  • 

"(5)  Would  tbe  horse  have  be^  injured  In 
the  manner  In  whldi  It  was  Injured  If  said 
horse  had  not  turned  crosswise  in  tlw  road? 
A  No. 

"(6)  Gould  the  said  A.  H.  Horner  in  charge 
of  said  automobile  have  done  anything  to 
have  prevented  the  Injury  after  said  borse 
first  showed  fright  and  turned  across  the 
road?   A.  No.   •   •  • 

"(8)  What  was  the  distance  in  feet  be- 
tween the  north  wheel  of  the  automobile  and 
iTie  south  wheel  of  the  wagon  at  the  point 
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where  tbe  Injury  occurred?  A.  Eight  or  nine 
feet 

"(9)  Did  tbe  driver  of  the  front  wagon 
drawn  by  the  team  of  mules  as  the  automo- 
bile a^roached  begin  to  turn  to  the  north? 
A.  No. 

**(10}  Could  the  said  driver  of  tbe  front 
team  of  mules  have  turned  said  team  farther 
to  the  north  and  driven  said  team  and  wagon 
farther  to  the  left  at  the  p<4nt  where  said 
automobile  was  passing?  A.  Tes. 

"(11)  What  was  the  condition  of  the  hlgh- 
w&s  on  the  north  side  of  the  road  at  the 
point  where  said  automobile  was  about  to 
pass  said  team  and  wagon?   A.  Smooth. 

"(12)  Did  the  said  Harper  see  and  know 
that  said  automobile  was  approaching?  A. 
Yes. 

"(13)  How  far  behind  said  wagon  in  which 
said  Harper  was  riding  was  the  said  auto- 
mobile when  the  said  Harper  first  saw  the 
same  and  knew  it  was  approaching?  A 
Forty  or  60  yards. 

"(14)  Was  there  a  bank  or  rise  on  the  south 
side  of  the  beaten  track  up  which  the  auto- 
mobile had  to  go  In  turning  to  the  right  and 
at  the  point  where  the  automobile  was  op- 
posite the  said  horse  that  was  iuJured?  A. 
Yes. 

"(16)  State  the  distance  from  the  said  bank 
or  rise  on  the  south  side  of  the  road  to  the 
north  wheel  of  the  automobile  at  the  point 
where  the  automobile  was  opposite  said  horse. 
A.  About  two  feet 

"(16)  What  was  the  condition  of  the  high- 
way, as  to  being  smooth  or  rough  on  the 
south  of  the  highway  and  where  said  auto- 
mobile was  traveling?   A.  It  was  rough. 

"(17)  Was  there  anything  to  prevent  the 
said  Harper  from  turning  to  the  north,  and 
thus  placing  more  distance  between  the  said 
team  and  saddle  horse  and  the  said  auto- 
mobile at  the  point  of  passing?  A.  No- 
•   •  • 

"(19)  For  what  distance  could  the  said 
Harper  see  and  know  that  said  automobile 
was  approaching  the  said  team  and  wagon 
controlled  by  him?   A.  About  80  rods. 

"(20)  As  Homer  approached  In  the  auto- 
mobile, did  the  rear  four-horse  team  incline 
or  turn  to  the  north?  A.  He  did." 

These  findings  cover  all  the  material  facta 
in  the  case,  except  tbe  rate  of  speed  at  which 
the  defendant  was  driving.  They  show  af- 
firmatively that  the  defendant  was  not  guilty 
of  any  negligence,  leaving  out  of  account  the 
rate  of  speed.  The  testimony  was  that  he 
was  driving  at  a  rate  variously  estimated  at 
from  6  or  8  to  16  miles  per  hour. 

[1]  The  statute  provides  that  the  driver  of 
an  automobile  shall  not  operate  It  on  a  rural 
highway  at  a  speed  greater  than  Is  reason- 
able and  proper,  having  due  regard  for  the 
traffic  and  use  of  the  highway,  or  so  as  to 
endanger  the  life  or  limb  of  any  person,  or 
in  excess  of  20  miles  per  hour.  Laws  1903, 
c.  67,  tt  4,.6.  Whether  or  not  the  speed 
maintained  fay  the  defendant  was  unreason- 


able or  Improper  under  the  oircamstancesr 
and  was  the  proximate  cause  of  the  Injury, 
were,  of  course,  questions  for  the  jury,  and 
presumably  vae  determined  In  the  d^nd- 
ant'8  favor.  The  principal  errors  assigned 
relate  to  instructions  given. 

[2]  Section  6  of  the  act  referred  to  reads 
as  follows :  "Every  person  having  control  or 
charge  of  a  motor  vehicle  or  automobile  shall, 
whenever  upon  any  public  street  or  highway 
and  approaching  any  vehicle  drawn  by  a 
horse  or  horses,  or  any  horse  upon  which 
any  person  is  riding  or  driving  domestic 
animals,  operate,  manage  and  control  such 
motor  vehicle  or  automobile  In  such  manner 
as  to  exercise  every  reasonable  precaution 
to  prevent  the  frightening  of  any  such  horse 
or  horses  or  domestic  animals  and  to  insure 
the  safety  and  protection  of  any  person  rid- 
ing or  driving  the  same;  and  If  such  horse 
or  horses  or  domestic  animals  appear  restive 
and '  frightened,  the  person  In  control  of 
such  motor  vehicle  shall  reduce  the  speed 
thereof,  and  if  practicable  turn  to  the  right 
and  give  the  road,  and,  If  requested  by  signal 
or  otherwise  by  the  driver  of  such  horse  or 
horses  or  domestic  animals,  shall  proceed  no- 
further  towards  such  aninxal  or  animals,  but 
remain  stationary  so  long  as  may  be  neces- 
sary to  allow  such  horse.s  or  domestic  ani- 
mals to  pass.  This  provision  shall  apply  to 
automobiles  or  motor  vehi(des  going  either 
in  the  same  or  in  the  opposite  direction." 
Gen.  Stats.  1900.  {  462. 

[8]  Tbe  effect  of  the  court's  Instructions  to 
the  Jury  was  that  under  this  statute,  the 
driver  of  an  automobile  must  exercise  the 
care  and  caution  of  a  reasonably  prudent 
person,  taking  into  consideration  all  the  ele- 
ments of  the  situation,  to  prevent  fright 
and  to  Insure  safety.  This  Is  a  correct  Inter- 
pretation of  the  statute. 

[4]  Tbe  jury  was  also  Instructed  that  a 
like  duty  rests  upon  the  driver  of  a  horse  or 
team  approached,  and  that  a  failure  to  act 
accordli^Iy  constitutes  contributory  negll* 
gence.  This  too  is  a  correct  statement  of 
the  law. 

[t]  The  statute  did  not  make  the  automo- 
bile driver  an  Insurer.  "Every  reasonable 
precaution"  is  merely  the  precaution  whidi  a 
reasonably  prudent  man  would  take  In  view 
of  the  danger  to  be  apprehended.  The  end 
to  be  attained  is  the  end  In  view  tu  all  cases 
where  reasonable  precaution  Is  called  tor^ 
the  avoidance  of  peril  and  tbe  insurance  of 
safety.  Because  of  the  appearance  and  at- 
tributes of  a  motor  driven  vehicle  there  is- 
manlfest  difference  in  the  situation  presented 
when  one  meets  or  passes  a  team  and  when 
two  teams  meet  or  pass.  The  prudence  de- 
manded of  the  automobile  driver  Is  by  no 
means  the  same  aa  if  he  too  were  driving 
a  team.  He  must  order  his  conduct  in  the- 
light  of  the  conditions  created  by  the  pres- 
ence and  operation  of  his  peculiar  kind  of 
conveyance,  and  in  doing  so  must  observe 
every  precaution  which  would  occur  to  m- 
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reasonably  prudent  man  occnpylng  bis  place. 
When  be  has  done  this,  he  has  dlsdiarged 
his  fall  duty  under  the  statnte  up  to  the 
point  of  obeying  the  spedflc  Injunctions  to 
reduce  speed,  turn  to  the  right,  give  the  road, 
and  remain  stationary  under  certain  desig- 
nated conditions.  On  the  other  hand,  the 
driver  of  the  team  which  la  met  or  passed  is 
likewise  confronted  with  a  different  situa- 
tion from  the  one  be  would  occupy  If  the 
automobile  were  a  horse-drawn  vehicle.  He 
too  mast  take  cognizance  of  the  conditions 
and  act  with  reference  to  'them.  The  court 
Instructed  the  Jury  upon  the  duty  to  turn 
to  the  right  when  practicable,  and  stated 
that  the  driver  of  a  horse  or  team  approached 
by  an  automobile  who  negligently  or  careless- 
ly fails  to  turn  to  the  right,  when  practica- 
ble, is  guilty  of  contributory  negligence.  It 
is  claimed  that  the  instruction  could  not  be 
applied  to  one  In  Harper's  situation,  since 
his  turning  to  the  right  would  only  have 
accentuated  the  danger.  This  Is  true,  and 
for  that  reason  the  Jury  could  not  by  any 
posdblllty  have  been  misled  by  the  Instruc- 
tion. The  purpose  of  the  court  was  doubtless 
merely  to  complete  an  exposlUon  of  the  cor- 
relative daties  of  drivers  of  the  two  kinds  of 
vehicles.  It  may  be  observed  that  the  stat- 
ute makes  it  Imperative  for  the  driver  of  an 
automobile  to  turn  to  the  right  only  when  the 
team  approached  shows  signs  of  restlveness 
and  fright,  and  when  practicable.  In  such 
cases,  If  reasonable  prudence  would  suggest 
that  the  driver  of  the  team  should  turn  aside, 
bis  course  would  clearly  be  to  the  right,  If 
practicable.  The  Jury  was  Instructed  that 
negligence  in  hitching  the  horse  in  sach  a 
way  that  he  could  not  be  bandied  or  con- 
trolled would  bar  recovery.  The  proof  was 
uncontradicted  that  the  horse  was  led  In  the 
nsual  and  customary  manner,  and,  since  the 
proof  coincided  with  the  common  knowledge 
of  the  Jury  on  the  subject,  the  Instructltm 
affords  no  basis  on  which  to  predicate:  error. 
The  Jury  was  instructed  that  negligence  on 
tbe-  part  of  the  defendant  must  have  been 
the  proximate  cause  of  the  Injury,  and  that 
the  injury  was  sudi  as  could  have  been  an- 
ticipated as  a  result  of  such  negllgmce. 
It  Is  claimed  that  the  Instruction  Is  open  to 
tbe  interpretation  that  tbe  defmdant  would 
not  be  negligent,  unless  he  should  have  fore- 


seen tbe  particular  Injury  which  occurred. 
The  interpretation  proposed  la  a  forced  one, 
since  tbe  language  of  the  Instruction  (dearly 
goes  no  further  than  to  require  that  the  in- 
Jury  belong  to  the  class  of  foreseeable  occur- 
rences. 

[I]  The  court  Instructed  generally  with 
reference  to  tbe  duty  of  a  driver  on  tbe  pub- 
lic highway  to  look  ahead,  and  see  whatever 
there  may  be  In  tbe  line  of  his  vision  which 
should  affect  his  driving.  Tbe  Instruction 
was  then  applied  spedQcally  to  the  defend- 
ant, and,  In  the  same  connection,  It  was  said 
that  Harper,  as  tbe  agent  of  the  plaintiff, 
was  bound  to  take  due  notice,  and  act  ac- 
cordingly, if  he  knew  the  defendant  was 
approaching  from  the  rear.  It  Is  argued 
that  tbe  Instruction  required  Hari>er  to  have 
eyes  in  the  back  of  his  bead.  It  Is  clearly 
susceptible  of  no  such  meaning,  and,  in 
view  of  special  findings  numbered  12  and  13, 
based  on  Harper's  own  testimony,  was  prop- 
erly given.  The  court  gave  tbe  following  In- 
struction: "In  the  ordinary  walks  of  life 
injury  and  damage  often  occur  to  persons 
and  property  that  cannot  be  traced  to  tbe 
fault  and  neglect  of  any  one,  and  so  constl- 
tnte  only  a  mere  accident  for  which  no  one 
la  responsible,  and  for  which  oo  one  can  be 
held  liable,  and  the  person  or  persons  suffer- 
ing loss  or  damage  by  a  mere  aoddent  are 
without  remedy,  and  must  bear  tbe  loss.  So 
in  this  case,  If  yon  find  that  In  tbe  accident 
in  qneatloo  Ur.  Homer  was  guilty  of  no 
ftiult  or  wrong,  and  that  tbe  Injury  and  dam- 
age sustained  by  Mr.  Arrington  was  a  mere 
accident,  then  be  Is  without  ronedy,  and 
cannot  recover  In  this  action,  and  you  should 
find  BO."  It  Is  argued  that  tbe  Jodgmoit 
should  be  reversed  because  the  conrt  Inad- 
vertoiUy  designated  the  occurrence  In  ques- 
tion as  an  "accident,"  Instead  of  an  'inci- 
dent'' It  la  not  likely  that  the  verdict  turned 
upon  this  distinction. 

The  Instructions  are  subjected  to  some 
further  critldam.  and  the  evidence  Cavorable 
to  tbe  plaintiff  is  marshaled  to  show  that  the 
verdict  is  not  supported  by  the  evldoace. 
Tbe  conrt  Is  satisfied  that  substantial  jus- 
tice has  been  done,  and  tbe  Judgment  of  the 
district  court  Is  tber^ore  afflimed.  All  Che 
Justices  concurring. 
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SUPm  T.  MODBLL  TP.  IN  NOB.TON 
COUNTY. 

(Sapnnw  Oburt  of  Eanua.   Feb.  8,  1913.) 

(Syltabut  luf  the  Court.) 
1.  Bmraxs  (|  49*)— Babbzsbs— Inbtkuotionb. 

Ajx  antomobile  was  driven  over  a  highway 
at  night  iDto  a  river  at  a  pablic  crossing,  trom 
which  the  bridge  had  been  recently  carried 
away  by  a  flood.  There  warn  no  barrier  or  sign 
of  wamins,  but  the  driver  knew  that  he  waa 
approacbii^  a  croulng  at  which  be  Bopposed  a 
bridge  was  standing.  It  ia  held  (1)  tbat  it  was 
not  error  to  refuse  to  give  an  instnictioo  to  the 
effect  tbat  tbe  approach  to  a  stream  is  itself  a 
warning  of  danger  to  a  person  onacqnainted 
with  the  road  driviog  an  automobile  in  the 
night,  which  requirea  him  to  bn  and  know  that 
a  bridge  is  nBaonmbly  lafe. 

[Bd.  Note^For  other  ctMS,  aw  Bridges, 
Cent.  Dig.  H  106,  170^  122;  Dec.Tir<  t  46.*] 

2L  BklDOEB    a  46*)— DBFEOTS— InJUBIBS— IK- 

.  mtucnoir. 

Tbat  an  instmctioa  to  the  effect  that  tbe 
croadng  of  a  Btream  is  an  indication  that  cau- 
tion is  reqoired  of  the  drivw  in  the  circum- 
stances staked  above  is  sufflcient,  wlien  given  in 
connection  with  other  instmctlons  stated  in  tbe 
opinion. 

[Bd.  Note.— For  other  cases,  see  Bridg», 
Cent  Dig.  H  108^  170,  122;  Dec.  Dig.  1  46.*] 
8.  BBioen  (I  46*>--SFnD  or  AurouoBiLn— 

NXGUOIKOI— QUBSTIOH  FOB  JUBT. 

The  question  whether  the  driver  was  exer- 
cising proper  care  and  prudence  taking  into 
consideration  all  the  drcumstances  and  condi- 
tions was  one  of  fact  for  the  Jury.  It  cannot 
be  held  as  matter  of  law  tbat  tbe  speed  of  12 
to  15  miles  an  boor  was  negligent 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  |8  108,  170,  122 ;  Dec.  Dig.  |  46.*] 

Appeal  from  District  Court,  Norton  County. 

Action  by  C^ms  Super  against  Modell 
Township,  in  Norton  County,  Kan.  Judg- 
ment for  plaintiff,  and  Avoidant  ai>peala. 
Affirmed. 

L.  H.  Thompson  and  B.  W.  Hemphill,  both 
of  Norton,  for  appellant  H.  B.  TiUotaon,  oC 
Lenora,  and  W.  L.  Sayen,  of  HIU  Cl^,  for 
appellee. 

BBNSON,  J.  A  Judgment  was  obtained  by 
t2ie  appellee  against  the  appeUant  for  fSOO 
for  damages  suffered  to  person  and  property 
caused  b7  a  defective  highway. 

The  Bppellee  was  driving  his  automobile 
west  niMn  a  public  road  whldi  croasea  the 
Solomon  river.  A  month  before  the  accident, 
the  bridge  at  this  crossing  had  been  wash- 
ed away  by  a  flood.  The  appellant  was  not 
aware  of  this  fact,  and  approaching  the 
crossing  at  10  o'clock  in  the  evening,  was 
unable  to  stop  the  automobile  after  he  saw 
the  bridge  was  gone,  and  it  went  over  the 
bank,  causing  injuries  for  which  he  seeks 
to  recover.  The  automobile  was  properly 
equipped  and  lighted.  He  approached  the 
crossing  from  the  east  traveling  westwardly. 
For  some  distance  from  the  river  tbe  road 
was  practically  straight  and  level  with  tim- 
ber OQ  each  side.  The  township  had  built 
a  t«nporary  bridge  a  little  distance  to  the 


north  of  the  crossing  readied  by  taming 
from  the  road  two  or  three  rods  east  ot  the 
crossing.  The  roadway  bore  the  Indicatioiia 
of  travel  usual  upon  a  way  freqnoitly  trav- 
eled. There  were  also  marks  of  use  In  the 
temporary  way  from  the  road  at  the  new 
bridge.  The  app^ee  was  an  experienced 
driver,  and  had  been  traveling  in  that  vicin- 
ity during  the  day,  in  the  coarse  of  which 
he  had  crossed  the  river  several  times  at  oth- 
er points.  He  was  watching  the  road  ahead, 
and  did  not  notice  the  turn  to  the  north.  He 
was  traveling  at  a  speed  of  12  or  IS  ml^ 
an  hour.  There  was  a  3  per  cent  grade  In 
the  approach  to  the  bridge  commencing  45 
feet  from  the  bank.  The  width  of  the 
stream  at  the  top  of  the  banks  is  45  feet 
The  appellant  testified  that,  supposing  he 
was  nearing  the  river,  he  slackened  speed, 
but  in  passing  up  the  gradb  the  lights  were 
thrown  upward,  dating  a  shadow  so  that 
he  could  not  see  that  the  bridge  was  out 
until  the  car  was  at  the  bank.  He  found 
no  barrier  or  obstruction.  Evidence  on  the 
part  of  the  appelant  tended  to  show  that  a 
car  such  as  the  one  he  was  driving  could  be 
stopped  In  15  feet  when  running  at  10  miles 
an  hour,  and  that  there  would  not  be  much 
difference  if  the  speed  were  15  miles  an  hour. 

Error  la  alleged  In  refusing  requests  for 
instructions.  The  court  was  asked  to  In- 
struct the  Jury  that  an  approach  to  a  stream 
is  Itself  a  warning  of  danger  to  a  person  un- 
acquainted with  the  road  over  which  he  la 
driving  an  automobile  at  night,  and,  if  in 
such  circumstances  he  attempts  to  cross,  he 
must  see  and  know  that  the  bridge  if  there 
be  one  Is  reasonably  safe.  Otha  requests 
Included  the  same  proposition.  We  are  not 
advised  of  any  authority  declaring  such  a 
rule.  Bridges  as  well  as  other  parts  of  pub- 
lic traveled  roads  are  ordinarily  safe,  and 
no  reason  1b  perceived  why  a  travder  In 
the  absence  of  barrier,  warning,  Indlcatloii, 
or  notice  of  danger  should  not  proceed  upon 
the  belief  that  they  are  safe  for  ordinary 
use  by  one  observing  due  cautton  on  his  part 
The  Jury  were  Instructed  that  such  a  cross- 
ing was  an  indication  that  caution  on  the 
part  of  the  driver  waa  required.  Another 
Instnu^on  was  that:  "One  In  <jiarge  of 
an  automobile  drivlnff  uptm  a  dark  night 
over  a  stra^Eht  rtretch  of  strain  country 
road  at  such  ajpeed  that  he  1b  unable  to  nboj^ 
within  such  distance  as  be  may  dearly  see, 
under  any  drcumstances  and  condlttons,  an 
obstade  in  the  highway,  1b  n^iUgent,  and  if 
the  excessive  speed  contributed  to  hi*  run- 
ning Into^  or  being  injured  by  audi  obstacle, 
there  can  b«  no  recovery.'*  These  Inatroc- 
tlons,  giv«i  in  connection  with  others  to  the 
effect  that  the  driver  waa  bound  to  exercise 
the  care  that  a  reasonably  prudoit  poaon 
would  use  In  the  same  or  a  similar  situation, 
sufficiently  stated  the  prindples  of  law  for 
the  guidance  of  the  Jury.    TbB  appdlant 
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coDteDds  '*tbat  tbe  tellnre  of  tbe  ftppellee  to 
look  and  acquaint  liiiiiself  with  the  safety 
at  the  crossing  Is  per  ae  negligence"  on  hla 
part  The  evidence  however,  waa  that  he 
did  look — was,  in  fact,  looking  ahead  all 
the  time,  and  that  nothing  was  seen  to  Indi- 
cate danger.  He  was  not  required  as  matter 
of  law  to  acquaint  himself  with  the  safety 
of  the  bridge,  unless  there  was  some  indica- 
tion or  he  had  some  notice  that  would 
prompt  a  person  of  ordinary  prudence  In 
his  situation  to  take  such  action,  provided 
he  was  exercising  proper  care  with  respect 
to  the  speed  and  management  of  his  car. 

The  Jury  In  answer  to  questions  submitted 
found  as  follows: 

"(1)  At  what  rate  of  speed  was  plaintiff 
running  his  automobile  immediately  before 
the  alleged  acddent  occurred?  Ana.  Twelve 
or  15  miles  per  hour. 

Was  the  plaintiff  exercising  the  care 
and  caution  of  a  man  of  ordinary  prudence 
by  running  his  automobile  at  such  speed  *t 
such  time,  taking  into  consideration  all  tbe 
dreumstances  and  conditions  shown  to  ex- 
ist by  the  evidence  in  this  case?  Ana  Yea." 

These  flndinga  are  supported  by  the  tea- 
timony,  and  conclude  the  controversy,  unless 
it  sbouM  be  held  that  tbe  rate  of  speed  con- 
stituted negligence  as  matter  of  law.  The 
Legislature  has,  however,  sanctioned  greater 
speed  in  highways  situated  as  this  one  was, 
with  the  further  provision  that  the  speed 
shall  not  be  greater  at  any  time  than  is  rea- 
suiaUe  and  proper,  baying  due  regard  to  the 
traffic  and  use  of  the  highway.  These  provi- 
sions give  suBlcient  authority  for  the  sub- 
mlssloD  of  the  question  to  a  jury  under  prop- 
er instructions  ench  as  were  given  In  this 
case.  Gen.  Stat  1909,  H  45(MS3.  Tbe  rule* 
applicable  to  tbe  drivers  of  automobiles  with 
reference  to  the  rights  of  other  travelers  on 
tbe  highway  are  considered  In  McDonald  v. 
Toder,  80  Kan.  25.  101  Pac;  468,  and  Ar- 
rington  v.  Homer,  129  Pac.  1159  (Just  de- 
cided). 

The  Jadgmoit  la  affirmed.  All  the  Justices 
concurring. 


ADAMS  T.  GITT  OX*  WICHITA 
(Saprems  Court  of  Kansas.   F«b.  8,  191S.) 

(SvUabut  fry  the  Comrt.) 

Watebs  ano  Watbb  Coubsss  179*)— OvsB- 
FLowiRQ  Lards— Evidence. 

Special  findinm  of  fact  considered,  and 
Mi  to  be  consiBtent  with  each  other,  to  be  sap- 
ported  bv  the  evidence,  and  to  be  conclusive 
agalost  the  appellant 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |i  244-260,  256- 
259,  263,  264;  Dec  Dig.  |  179.*] 

An)eal  from  District  Court,  SedgwlA 
County. 

Action  by  Joe  Adams  against  the  City  of 
Wichita.  Judgment  for  defendant,  and  idalu- 
tUt  appeala.  Affirmed. 


Adams  it  Adams,  of  '^chlta,  fl>r  appel- 
lant A.  S.  Buzz!,  Dale  &  Amldon,  and  Bari 
Blake,  aU  of  Wlchtta,  Cor  appellee. 

BCBCH.  J.  A  meandering  stream,  called 
Chlsholm  creek,  formerly  flowed  In  a  south- 
erly direction  through  the  eastern  portion  of 
the  dty  of  Wichita  and  emptied  Into  the  Ar- 
kansas river  some  miles  south  of  the  city 
limits.  In  the  year  1907  the  rity  ooastructed 
a  canal,  for  the  purpose  of  straightening  the 
creek  and  more  effectually  draining  the  ter- 
ritory tributary  to  It  The  canal  was,  in 
fitct  substituted  for  the  creek  between  Twen- 
ty-First street  and  Zlmmeriy  street,  a  dis- 
tance of  39k  miles.  The  canal  has  the  same 
fall  as  the  creek  between  the  streets  named, 
but  has  only  half  the  length  of  tbe  creek,  and 
has  some  5^  times  the  carrying  capacity. 
At  Zlnuuerly  street  the  canal  empttea  into 
tbe  creek,  which  again  porsaes  a  meandorlng 
course  to  Its  outlet 

The  plaintiff  owns  land  near  the  point  at 
which  the  water  of  the  canal  returns  to  the 
creek,  which  he  devotes  to  market  gard^- 
Ing.  On  May  81  and  June  1, 1908,  following 
a  rainstorm,  this  land  was  flooded,  to  the 
plaintiff's  injury.  He  sued  the  dty  tor  dam- 
ages, on  the  theory  that  the  canal  brought 
down  quantities  of  water  from  the  vicinity 
of  ita  source  with  such  rapidity  that  the 
crooked  creek  below  could  not  take  caie  of  it 
Tile  action  was  tried  before  a  Jury,  which 
returned  special  flndinga  and  a  general  ver- 
dict adverse  to  the  plaintiff.  J^idgment  was 
rendered  aceordli^iy,  and  tiie  plaintiff  ap* 
peala. 

Among  the  special  flndlnfi  returned  by  the 
jury  are  the  following: 

"Q.  1.  Were  tbe  idalntlff^  cn^  Inundat- 
ed with  water  <m  or  about  the  Slat  ot  Bfay  or 
the  lat  of  JQIM^  1908?  A.  Tea." 

"Q.  S.  Were  vialntlff'a  crops  wholly  or  par- 
tially destroyed  by  water  on  May  81  or 
June  1,  1908,  for  which  dam^es  are  claimed 
in  this  action?  A.  Partially. 

"Q.  8.  If  yon  answer  the  foregohv  ques- 
tion afflrmatirely,  state  whether  tin  water 
that  destroyed  or  partially  destroyed  the 
plalntifTs  crops  was  overflow  water  from  the 
mouth  of  tbe  drainage  canal?   A  Partially. 

"Q.  7.  ^id  the  waters  from  the  drainage 
canal  directly  contribute  to  or  cause  the  dam- 
age to  the  plaintiff's  crops  by  overflow  on 
May  31  or  Jone  1,  1908?   A  No. 

"Q.  8.  Were  the  plaintiff's  crops  wholly  or 
partially  destroyed  by  water  coming  from 
the  mo,uth  of  the  drainage  canal  on  May  31 
or  June  1,  1908?    A  Partially." 

"Q.  12.  On  May  31  or  June  1,  1908,  were 
the  premises  and  country  at  or  near  the 
mouth  of  the  drainage  canal  Inundated  by 
water  flowing  out  of  the  drainage  canal?  A 
Partially. 

"Q.  13.  On  May  81,  1908,  was  the  district 
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In  the  northeast  part  of  tbe  city  of  Wichita, 
and  at  or  near  Twenty- First  street,  overflow- 
ed with  sarface  water?  A.  Yes. 

"Q.  14.  Was  there  an  unprecedented  flow 
of  water  in  the  vicinity  of  the  drainage  ca- 
nal and  on  plalntifTs  property  on  May  31 
and  June  1,  1908?   A.  Yes. 

"Q.  IB.  Did  Dry  creek  empty  Into  Chis- 
holm  creek  south  of  the  drainage  canal  and 
north  of  where  the  Santa  F6  railway  cross- 
ed Cblsbolm  creek  on  May  31,  1908?  A.  Yes. 

"Q.  16.  Did  Gypsum  creek  empty  Into  Chis- 
holm  creek  south  of  the  drainage  canal  and 
north  of  where  the  Santa  F6  Hallway  Com- 
pany crossed  said  Chlsbolm  creek  on  May  31, 
1908?   A.  Yes. 

**Q.  17.  Was  Gypsnm  creek  high  and  out  of 
its  banks  on  May  31,  1908?  A.  Yes. 

"Q.  18.  If  you  answer  the  foregoing  ques- 
tion In  the  affirmative,  state  the  cause  of 
Gypsum  creek  being  high  and  out  of  Its  banks 
on  said  date.  A,  By  excessive  rainfall. 

"Q.  19.  Was  Dry  creek  high  and  out  of  its 
banks  on  May  31,  1908?   A.  Yes. 

*'Q.  20.  If  you  answer  tbe  foregoing  ques- 
tion in  the  affirmative,  state  the  cause  of  Dry 
creek  being  high  and  out  of  its  banks  on 
Hay  81,  1908?   A.  By  excessive  rainfall." 

"Q.  3fi.  Was  the  plalntifTs  property  de- 
stroyed in  part  by  the  removing  and  distrib- 
uting of  surface  water  flowing  in  the  city  of 
Wichita  tbrongta  said  drainage  canal?  A. 
No." 

**Q.  38.  On  May  81  and  June  1,  1908,  ffid 


any  water  empty  Into  said  canal  exo^  snr^ 
face  water?   A.  No." 

Findings  numbered  T  and  36  are  obriously 
conclusive  against  the  plaintiff.  It  la  claim- 
ed that  these  findings  are  not  in  accord  with 
tbe  evidence,  but  there  is  ample  evidence  to 
sustain  them.  It  is  further  claimed  that 
these  findings  are  incompatible  with  those 
numbered  6,  8,  and  12,  wherein  it  Is  stated 
that  part  of  the  water  which  covered  tbe 
plaintiffs  premises  and  destroyed  his  crops 
came  from  the  mouth  of  the  canal.  The 
meaning  of  the  Jury,  however.  Is  plain  and 
consistent  The  rainfall  was  so  excessiye 
that  tbe  various  water  courses  of  the  terri- 
tory affected  were  unable  to  take  care  of  It. 
The  district  in  tbe  northeast  part  of  the  dty, 
In  the  vicinity  of  the  origin  of  the  canal,  and 
the  country  about  its  mouth  were  alike  flood- 
ed, causing  an  unprecedoited  flow  of  water. 
Commingled  with  the  waters  on  the  plain- 
tiff's premises  were  some  which  the  canal 
btought  down,  but  the  inundation  took  place 
notwithstanding  the  action  of  the  canal.  If 
Chlsbolm  creek  had  not  been  straigbtened.  It 
would  have  been  out  of  its  banks,  like  Gyi>- 
sum  creek  and  Dry  creek,  and  the  pialntifTs 
crops  would  have  been  Injured  just  the  same. 

Since  the  special  findings  of  fact  preclude 
recovery  by'  tbe  plaintiff,  it  is  not  necessary 
to  consider  the  errors  assigned  respecting  in- 
structions given  and  refused. 

The  Judgment  of  the  district  conrt  Is  af- 
firmed.  All  On  Jortleea  ctmcnrrinfr 
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ATOHISON,  T.  ft  8.  F.  BT.  00.  t.  BOABD 
OF  COH'BS  OF  HABPBB 
COUNTY  et  ftL 

<8apnme  Coart  of  Kansas.   Feb.  S,  1918.) 

(Bvttahut  hy  M«  Courts 

'Taxation    (]    801*)  —  Lett  -~  Bxcmbive 

AMocnr. 

Chapter  78,  Lawi  1908,  Special  Session, 
made  it  unlawfal  for  the  local  taxing  officers 
in  any  coanty  to  make  any  tax  levy  that  would 
produce  a  som  of  money  in  excess  of  2  per  cent 
more  than  a  sum  that  would  have  been  produced 
by  tha  levy  of  the  maximum  rate  authoriwd  for 
4fie  year  1907.  Held,  that  the  fact  that  the  tax- 
ing officers  of  Harper  county  in  the  T«ar  1907 
.used  as  a  basis  for  the  levy  the  valuation  of 
taxable  property  before  the  same  was  raised  by 
the  state  board  of  equallsaticoi  did  not  prevent 
them  In  1908  from  maUng  a  levy  for  general 
purposes,  which  would  produce  a  sum  not  in  ex- 
cess of  2  per  cent,  more  than  they  might  law- 
fully hav«  raised  in  1907,  if  in  that  year  they 
had  used  as  a  basis  the  increaaed  valuation  m 
the  state  board. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  483-49S,  499-508;  Dec  Dig.  1 
SOL*] 

Appeal  from  District  Court,  Harper  County. 

Action  by  the  Atchison,  Top^  ft  Santa 
FS  Bailway  Company  against  the  Board  of 
Goonty  GommiBslonen  of  Harper  Coanty 
and  others.  Judgment  for  defendants,  and 
platntfft  appeals.  AfBrmed. 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant  Qeo.  E.  Mc- 
Mahon  and  E.  C.  Wilcox,  both  of  Anthony, 
tor  an;>eUeea. 

PORTER,  J.  Action  to  recover  taxes  al- 
leged to  be  lll^al  which  the  railway  company 
paid  under  protest  Under  the  provlalons  <^ 
4diapter  400,  Laws  1907,  the  county  commls- 
aloners  of  Harper  county  were  authorized  to 
make  a  general  levy  of  10  mills  on  the  dollar 
for  general  purposes  for  that  year.  By  the 
provlalons  of  chapter  78,  Laws  of  1908, 
they  were  authorized  to  make  the  same  levy 
for  g^eral  purposes  aa  In  1007  plus  2  per 
cent  thereof.  In  1907  they  made  a  levy  of 
10  mills  for  general  purposes.  It  appears  that 
the  local  board  fixed  the  value  of  taxable 
property  In  Harper  county  for  1907  outside 
of  railroad  propf^  at  4^996,206.  The  state 
hoard  of  equalisation  raised  it  to  $3,609,- 
653.  In  1908  the  oount7  board  levied  for 
general  purposes  a  tax  of  1.6  mlU  which 


the  appelant  claims  was  excesslTe  to  the 
extent  of  .269  mill  on  the  dollar.  In  ord«r 
to  determine  the  extent  of  authority  In  the 
local  board  to  levy  a  tax  for  general  purposes 
in  1906,  it  is  necessary  as  a  Jusls  to*  ascertain 
what  thet  might  have  levied  lawfully  for 
that  purpose  in  1907.  The  question  directly 
Involved  is  wheQier  the  local  board  had  the 
right  In  1907  to  use  the  valuation  fixed  hy 
the  state  board  of  equalization  as  a  basis, 
or  was  confined  to  the  valuation  fixed  by  the 
local  board  itself.  In  Geary  County  v.  Bail- 
way  Co.,  82  Kan.  168,  61  Fac  003,  it  was 
decided  and  ruled  In  the  syllabus  that: 
"Whoievar  the  valuation  taxable  property 
In  any  county  Is  changed  by  the  state  board 
of  equalization,  the  board  of  county  com- 
missioners of  such  coun^  are  authorized  to 
use  the  valuation  so  fixed  by  the  state  board 
as  a  basis  for  making  their  levies  fiir  all 
purposes,  but  are  not  bound  so  to  do."  TtM 
same  tiling  waa  decided  again  In  Railway 
Co.  T.  Miami  ODunty,  67  Kan.  434,  78  Fac. 
103.  The  oontentLim  at  the  appellee  is  that  it 
Is  wholly  immaterial  what  basis  was  in  fact 
used  by  the  local  board  in  1907  if  it  was 
authorized  to  use  tin  basis  fixed  by  tiie  state 
board  of  equalization.  We  think  the  conten- 
tion is  sound.  The  tax  levied  in  1907  is  not 
Involved  here.  The  tax  oomi^ained  of  Is  that 
of  1906  and  tiie  Legislature  at  the  special 
session  of  1908  by  dmptw  78  of  the  laws  of 
that  year  authorized  the  boards  in  all  conn- 
ties  to  make  the  same  lery  tas  gestenl  pur- 
poses which  they  were  authorized  to  make  in 

1907  plus  2  per  cent  thoeot  The  Legisla- 
ture, if  it  bad  seen  fit  to  do  so,  mi^t  have 
authorized  (miy  a  levy  for  gmeral  puxpoaes 
the  same  as  actually  made  In  1907,  but  It  used 
broader  laiumase,  and  fixed  as  a  basis  for 

1908  the  same  levy  authorized  in  1907.  It 
Is  true  as  appellant  contends  that  it  has 
been  frequoitly  held  that  the  valuation  fixed 
by  the  state  board  of  equalization  does  not 
affect  local  taxes,  but  rdates  solely  to  the  tax 
for  state  purposes.  See  Railway  Go.  v.  Sum- 
ner County,  76  Kan.  618,  92  Pac.  690,  and 
cases  cited.  And  yet,  as  repeatedly  decided, 
the  local  board  are  authorized  to  use  the 
valuation  fixed  by  the  state  board  If  they 
deem  it  advisable  to  do  so.  Railway  Go.  v. 
Miami  County,  supra. 

The  Judgmoit  is  affirmed.  All  the  Justices 
concurring. 
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GBABPIE  et  aL  T.  STOUT  ct  al 
(Bnprane  Coort  of  Kansas.   Feb.  8,  1913.) 

1.  EJKcnciin;  84*>— Plbadino  Ann  Psoor 

— ISSUBB— RlQBT  or  POS8B88IOIV. 

Where,  in  ejectment,  the  complaint  alleged 
the  right  oz  posaession  under  a  Terbal  agreement 
to  convey  land  in  wttlement  of  a  debt,  and  the 
proof  showed  that  the  agreement,  under  which 

KOBseBSion  wu  taken,  was  that  the  land  should 
e  taken  as  security,  instead  of  payment  either 
agreement  was  pertinent  to  the  issue,  since  ei- 
ther would  give  a  right  of  jKissession ;  the  fact 
that  a  broader  claim  was  made  by  plaintiffs  not 
depriving  them  of  the  lener  one  sustained  by 
the  proof. 

[Bd.  Note.— For  other  casc^  see  Ejectment, 
Cent  Dig.  ||  230-234,  236;  De&  Dig.  i  Si.*} 

2.  BnCTHXNT  (I  84*)— PLBADHfO  AIID  PKOOF 

—Evidence. 

Declarations  of  the  predecessor  .in  title  of 
plaintiffs  in  ejectment  that  the  possession  of  the 
land  in  controversy  shonld  pass  to  defendants 
at  her  death  were  as  competent  to  rebut  a  claim 
based  on  a  pleaded  agreement  of  sale  as  to  robot 
one  based  on  a  proven  agreement  that  the  land 
should  stand  as  security  for  a  debt,  the  right  of 
possession  being  In  Issue  upon  either  dalm. 

[Ed.  Note.— For  other  cases,  ise  Ejectment 
Cent  Dig.  11  280-23^  iMThec  Dig.  |  84.*1 

8.  Appbai.  and  Erbob  (i  1170*)— TioaiaoAi. 
Ebbobs. 

Under  the  express  wovisions  of  Code  Oiv. 
Proc.  11 141,  681  <Gen.  St  1909.  H  6784.  6176). 
the  Snpreme  Court  may  direct  the  rendition  of 
such  judgment  in  ejectment  as  Justice  requires, 
without  regard  to  any  misconception  of  the  is- 
snes  which  does  not  affect  the  substantial  rights 
of  the  parties. 

_  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  4032,  4066,  4076,  4098, 
4101,  4454,  4540hU%;  Dea^  |  wh.*} 

On  petition  for  rehearing.  Petition  denied. 
For  formor  opinion,  see  128  Fa&  396. 

PEE  CURIAM.  [1]  In  a  petition  for  re- 
hearing It  is  strenuously  insisted  that  an  is- 
sue was  decided  in  this  court  not  presented 
In  the  district  court  The  action  Is  in  eject- 
ment The  plaintiffs  claimed  the  right  of 
possession  under  a  tax  deed,  and  also  under 
a  verbal  agreement  allying  that  Hiram 
Stout,  being  Indebted  to  Belle  Change  In  the 
sum  of  about  $2,000,  agreed  to  convey  the 
land  to  her  in  setUement  of  that  debt,  and. 
In  parsuance  of  that  agreement,  placed  her 
in  possession  of  the  land.  On  the  trial.  It 
appeared  that  the  agreement  under  which 
Bhe  took  and  held  the  possession  was  that 
she  should  have  the  land  as  security  Instead 
of  payment  Either  agreement  would  give 
her  the  right  of  possession,  and  therefore 
was  pertinent  to  the  issue.  It  is  said  that 
the  abstract  was  deemed  sufficient  upon  the 
assignments  of  mor  presented,  but  raised 
no  question  as  to  the  rights  of  a  mortgagee 
in  possession.    Interpreting  this  as  a  sug- 


gestion that  material  erldence  may  not  bare 
beoi  abstracted  the  transcript  has  been  read, 
but  no  evidence  is  found  rebutting  or  qoall- 
fylAg  that  referred  to  in  the  o[dnion  upon 
which  it  was  beld  tbat  Belle  Chande  had 
tlie  rights  of  a  mortgagee  in  possession.  On 
the  contrary,  other  testimony  is  found  con- 
firming that  view. 

[2]  It  la  said  in  the  petition  for  rehearing 
tiiat  the  defttidants  m^ht  have  shown  dee- 
laratlons  of  Belte  Oharpie  that  tbe  posses- 
ion of  the  land  at  her  death  ahould  paaa 
to  the  appellee  had  the  issue  finally  decided 
been  raised  at  the  triaL  That  evidence  was 
as  competent  to  rebut  the  dalm  based  on  an 
agreonent  Cor  sale  as  upon  an  agreement  fin 
security.  Tbe  ri^t  ot  poBSCssloii  was  la  Is- 
sue upon  either  claim. 

It  is  also  urged  that  tba  evidence  shows 
that  the  land  was  oonveTea  to  EUa  Stout  by 
the  TTiiigHniiw  Real  Estate  0<mipany,  and  tbe 
title  th«nto  never  vested  In  Hiram  Stout 
while  Belle  Gbaride  was  In  ponecnelon.  A 
.deed  teom  Hiram  Stoat  to  that  oompany  Is 
In  eWdence  the  date  <tf  whldbt  does  not  ap- 
pear, but  it  was  made  after  the  tax  deeds 
had  been  executed  as  appellees  say  in  thdr 
brief,  at  which  time  they  also  say  that  Ur. 
Stent  owned  the  land.  It  was  reconveyed 
by  the  same  company  to  Ella  Stoat  on  July 
31.  1909.  It  therefore  aK>eani  that  both  the 
ctmveyanoes  were  made  while  Bdle  Ghaiid« 
was  in  full  iNWsaidon,  wbiiA  she  held  an- 
distnrbed  until  her  death.  Hr.  Stoat  testi- 
fied that  he  owned  the  land,  and  no  diUm 
was  made  by  any  one  that  he  did  not  until 
after  it  was  conveyed  to  his  wife. 

[S]  Section  681  of  Code  Ctv.  Proc.  (Oen. 
St  1909,  I  6176)  requires  this  court  to  ren- 
der ench  judgm^t  as  jnstice  requires  or  to 
direct  such  judgment  to  be  rendered  without 
regard  to  technical  errors  and  Irr^nlaritles. 
It  would  be  manifestly  unjust  to  hold  that 
the  creditor  or  her  bdrs  should  be  deprived 
of  the  possession  of  the  premises  held  by 
her  at  her  death  as  security  for  an  admitted 
debt  without  payment  being  made.  The 
fact  that  a  broader  claim  was  made  by  the 
plaintiffs  does  not  deprive  them  of  the  lesser 
one  sustained  by  the  proof,  which  was  not, 
as  counsel  say,  outside  the  Issue,  but  was 
within  it  The  decision  enforces  the  agree- 
ment Tbe  heirs  of  Belle  Charple  have  their 
security,  and  the  debtor  has  his  right  to  re- 
dean.  This  just  result  should  not  be  defeat- 
ed by  any  misconception  of  the  issues,  which 
does  not  affect  the  substantial  right  of  the 
parties.  Code  Civ.  Proa  1 141  (Gen.  St  1909. 
I  6734).  Worth  v.  Bntler.  88  Kan.  SIS,  112 
Pac.  Ill,  syl.  3. 

The  petition  for  rehearing  Is  dailed. 
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HeOUXnO  T.  RATCLIFF. 
(Supreme  Court  of  Kansas.    Feb.  8,  1918.) 

(BvUvhut      the  Court  J 

1.  ETXDxncK  (I  639*)— Opinion  Btidsncx. 

Balings  npcm  the  admission  of  testimony 
an  Buminad  and  approred. 

[Ed.  Note.— For  otlier  eases,  see  Evidenoe, 
Cent  Die.  H  2849-23S2;  DeTOiff.  |  689.*] 

2.  DAUA6KB  <|  123*)— BBKACH  or  CONTSACT. 

The  decieioD  in  McCalloogh  t.  Hayde,  82 
Kan.  734, 109  Pac  176.  relating  to  the  measure 
o(  damages  apon  a  buuding  contract  for  defec- 
tfve  construcnon,  is  followed. 

[Ed.  Notfc— Fov  other  cutea,  aee  Damage^ 
C»r Dlfr  H  820-«26;  DecTDlg.  |  m*] 

8.  Appui.  ahd  Brboe  ^  1067*)— Ihstbuo- 

TOWB— PABKT.E8B  EEBOB. 

Failar«  to  give  an  instmction  stating  the 
measure  of  damages  is  immaterial  where  the  ev- 
idence is  confined  to  specific  items  set  out  in 
the  pleadings,  and  the  instructions  restrict  the 
jury  to  the  consideratioit  of  such  Items,  and  no 
request  is  oiada  for  an  instruction  upon  that 
subject. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4229;  Dee.  Dig.  f  1067.*] 

Appeal  from  District  Court,  Sedgwick 

County. 

Action  by  F.  G.  McCune  against  3.  M.  Bat- 
<dift.  Judgment  for  d^endant,  and  plaln- 
tur  appeals.  Afllnued. 

Adams  ft  Adams,  of  Wichita,  Cor  appellant 
Blood  ft  McCormidc  and  Gea  McGill,  all  ct 
Wichita,  for  appellee. 

BENSON,  J.  This  Is  an  action  to  recover 
the  balance  alleged  to  be  due  on  a  written 
contract  for  the  construction  of  a  two-story 
brick  business  bulldi^  and  for  alleged  extra 
work.  A  counterclaim  was  interposed  for 
damages  for  alleged  defects  in  tbe  plans  fur- 
nished by  the  contractor  and  for  defective 
wortmiansbip.  The  claim  for  extra  work 
was  denied.  The  contract  price  was  17,725, 
upon  whidi  there  was  a  balance  of  ^76.28 
unpaid,  and  tlie  value  of  the  alleged  extra 
work  was  claimed  to  be  $164.60.  The  de- 
fendant claimed  damages  to  the  amount  of 
$1,685.  A  verdict  was  returned  in  &vor  of 
the  defendant  for  $450. 

The  appellant  alleges  error  in  the  rulings 
upon  evidoice  and  In  the  inatructlonsL  Con- 
flicting evidence  was  given  upon  the  claim 
for  extra  work  and  upon  the  counterclaim. 
In  the  absoice  of  special  findings,  we  are 
unable  to  determine  how -much,  If  anything, 
was  found  due  for  extra  work,  or  what  Itrau 
of  damages  specified  In  the  counterclaim 
were  allowed.  The  amount  allowed  the  ap- 
pellee was  well  within  his  evidence  of  dam- 
ages. Tbe  testimony  tended  to  prove  serlona 
defect^  requiring  the  r^uilding  of  the  front 
wall  above  tbe  first  story,  strengthenli^  the 
second  floor  Joists,  and  other  necessaiy  work 
to  make  tSie  building  oonfbrm  to  the  oour 
tract 

[1]  Tbe  principal  complaint  of  tbe  ruling 
upon  evidence  relates  to  the  admission  of 


the  testimony  of  an  architect  who  bad  ex- 
amined tbe  building  and  detailed  tbe  man- 
ner of  its  construction,  the  defects  thoreln, 
and  tbe  nature  and  probable  expense  of  nec- 
essary repairs.  He  was  allowed  to  testl:^ 
to  particulars  wherein  the  job  bad  not  beoi 
done  In  a  worlunanllke  manner.  Gouns^ 
say  tbat  tbe  wUness  was  asked  and  allowed 
to  answer  numerous  queBttons,  eacb  of  which 
was  objected  to.  Tbese  objections  are  now 
insisted  upon.  Upon  tbts  very  general  com- 
plaint the  questions  and  answers  have  been 
examined  without  finding  any  uroneous  rut 


Ings.  The  witness  was  an  architect  of  ex- 
perience and  competoit  to  give  (qpinltms 
upon  tbe  matters  covered  bis  examination. 
Other  witnesses,  carpentraa  and  builders, 
described  the  building  and  Its  defects,  wbicb, 
if  their  evidence  Is  to  be  believed,  were  not 
only  serious^  tmt  easily  appar^  Having 
heard  all  tbe  evidence  in  sni^rt  of  the 
counterclaim  as  well  as  that  offered  on 
the  part  of  qipellant  In  rebuttal,  a  question 
of  fiict  was  fairly  presented  for  tbe. de- 
termination of  the  jury. 

[I]  Tbe  aM>eUant  complains  tbat  an  et^ 
roneous  measure  of  dami^ies  was  allowed, 
and  therefore  tbat  the  evidence  the  archi- 
tect and  others  estimating  the  expense  of 
remedying  defects  In  the  building  was  ae- 
roneonriy  admitted.  Particular  objections 
are  made  to  questions  asking  the  necessary 
expense  of  rdniildlng  tiie  front  wall  of  the 
upper  story,  and  of  leveling  the  floor.  It 
is  contended  that  the  measure  of  damages 
is  the  difference  between  tbe  contract  price 
and  what  tbe  building  would  have  been 
worth  bad  the  contract  been  complied  with. 
While  tbat  rule  may  app^  in  some  cases, 
this  case  was  tried  upon  the  right  theory. 
Defects  in  tbe  bull^g  were  shown  which 
must  be  remedied  in  order  to  make  it  con- 
form to  tibe  contract  and  to  make  it  rea- 
sonably fit  for  nsew  It  aroears  from  tbe 
vOTdlct  tbat  this  can  be  done  by  a  modest 
outlay.  Tbe  entire  structure  Is  not  to  be 
rebuilt  only  tbe  front  wall  of  one  story. 
This  and  the  str^gthming  ot  joists  and 
leveling  tbe  second  fioor  are  the  principal 
items.  Other  incidental  r^irs  are  essoi- 
tial,  but  the  main  structure  will  remain. 
When  only  particular  changes  are  necessary 
to  make  tbe  building  conform  to  Ute  contract 
otherwise  substantially  performed,  the  rea- 
sonable expense  of  these  items  affords  a 
correct  measure  of  damages.  McGullou^ 
V.  Hayde,  82  Kan.  734,  109  Pac  176. 

[S]  Complaint  is  made  because  tbe  court 
failed  to  state  any  precise  measure  of  dam- 
ages in  the  Instructions.  Tbls  imilsskni 
would  donbtiess  have  bem  supplied  bad  at- 
tention been  called  to  It  which  the  appel- 
lant should  have  done.  If  he  deemed  it  nec- 
essary, suggesting  the  rule  deemed  appli- 
cable. However,  tbe  counterclaim  set  out 
tbe  particular  defects  and  the  amount  of 
damages  dialmed  in  respect  to  eacb  of  them. 
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The  erldence  was  presented  accordingly,  and 
tbe  Jury  were  Instrocted  that  if  tbey  found 
the  building  defective  In  any  of  these  par- 
ticulars, and  that  sucb  defect  was  caused 
by  the  default  of  tbe  plaintiff,  the  defendant 
shonld  recover  such  damages  therefor  as 
the  evidence  showed  that  be  had  sustained. 
This  instruction,  in  connection  with  the  evi- 
dmce  admitted,  restricted  the  assessment  of 
damages  to  tbe  items  pleaded.  Tbe  case  was 
tried  and  tbe  damages  awarded  upon  the 
correct  theory,  and  the  failure  to  otherwise 
state  the  measure  of  damages  is  Immaterial. 

The  judgment  is  affirmed.  All  tbe  Justices 
concurriiig. 


LOFSTED  V.  BOHMAN  et  ux. 
(Supreme  Court  of  Kansas.    Feb.  S,  U18.) 

(Byllabtu  hy  the  Court.} 

1.  Mechakics'  Libns  (I  115*)— SuT  or  Ao- 
TION— Sdbcontractohs'  Glaiub. 

-Tbe  owner  who  has  partial^  paid  the  con- 
tractor for  the  erection  of  a  buildimr  should  not 
be  subjected  to  a  judgment  in  bis  nvor  for  the 
claimed  balance  until  the  subcontractors  have 
had  their  claims  and  liens  finally  adjudicated. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  lOO-l^;  Dec.  Dig.  | 
115>*] 

2.  ConTBACTs  (i  320*)— AcmoN— Dauaoes. 

When  the  contractor  has  in  ^ood  faith  con- 
structed the  building  in  aubstantial  compliance 
Mrith  tile  terms  of  the  contract,  be  is  entitled  to 
recover  the  agreed  price  less  such  sum  as  will 
be  required  to  effect  strict  and  literal  com- 
pliance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  1459,  1409,  1498-1527;  Dee.  Dig; 
I  320.*]     "        •  • 

Appeal  from  District  Court,  Trego  Coun^. 

Action  by  Charles  J.  Lofsted  against  Otto 
F.  Bobman  and  Elizabeth  S.  Bohman.  Judg- 
m&xt  for  plaintUf,  and  defendants  appeal 
Modified  and  remanded. 

Monroe  &  Boark,  of  Topeka,  and  I.  T.  Pur* 
cell,  of  Wa  Keeney,  for  appellants.  David 
Ritchie,  €t  Sallna,  for  aiq^ellee. 

WEST,  J.  Bobman  owned  a  farm  on 
which  Lofsted  contracted  to  build  a  house 
for  $1,600.  The  contractor  bought  his  mate- 
rials of  Burbeck.  &  Lucas,  lumber  dealers, 
who  filed  a  subcontractor's  lien  for  $550.63. 
Bobman  paid  Lofsted  $1,015  on  the  contract, 
and  furnished  material  and  labor  amounting 
to  $57.40.  The  subcontractors  sued  the  con- 
tractor and  owner  to  foreclose  their  Uen^ 
Bohman  and  \ftfe,  answering,  admittlug  tbe 
lien,  denying  the  correctness  of  the  account, 
and  alleging  that  only  a  portion  of  the  ma- 
terials charged  for  bad  been  used  In  the 
construction  tit  the  bouse.  Lofsted  answer- 
ed, admitting  the  correctness  of  the  subcon- 
tractors' account,  and  in  a  second  count  al- 
leged a  failure  of  Bohman  and  wife  to  pay 
$585  of  the  contract  price,  for  which  he 


prayed  judgment  against  tbem.  They  de- 
murred to  the  second  account,  which  demur- 
rer was  sustained.  Lofeted  dismissed  that 
cause  of  action  without  prejudice,  and 
brought  this  action  to  recover  tbe  $585,  pray- 
ing that  the  same  be  adjudged  a  lien  on  the 
land.  The  defendants  entered  a  general  de- 
nial, and  a  plea  that  the  action  should  be  dis- 
missed and  abated  becaose  of  the  pending 
suit  tp  foredose  Oie  snbcQnttactors*  lieu,  and 
further  claimed  a  set-oft  for  $57.40  fbr  la- 
bor and  material,  afterwards  admitted  as 
correct,  and  $800  damages  for  failure  to 
construct  the  boose  according  to  contract 
They  asked  that.  If  the  action  be  not  abated 
and  dismissed,  tbe  defmdant  Bohman  have 
judgment  against  Lofsted  fOr  $840:  nie  first 
trial  resulted  In  a  verdict  In  favor  ct  tbe 
defendants.  Vjfoa  a  second  trial,  at -the 
close  of  the  evidence,  tbe  def  aidants  moved  to 
abate  tbe  action,  calling  attaaUoa  to  tbe 
fact  that  the  contractor  bad  admitted  that 
be  claimed  only  $547.97,  while  by  hla  an- 
swer In  the  lien  suit  be  bad  admitted  that 
there  was  still  doe  the  subcontractors  $669.- 
00.  Tbe  motion  was  overmled.  Tbe  Jury 
returned  a  verdict  in  favor  of  Lofsted  for 
$275.60,  for  which  sum  judgment  was  render- 
ed against  Bohman,  tbe  court  also  finding 
that  the  obligation  merged  in  sucb  judgment 
was  for  improvements  upon  defendants* 
homestead.  A  motion  for  new  trial  was 
overruled. 

[t]  It  la  argued  that  this  action  was  pre- 
maturely brought,  for  tbe  reason  that  the 
Hen  suit  was  still  p^ding  and  undisposed  of; 
and  that,  as  Bohman  had  paid  $1,016,  be 
could  not  be  required  to  pay  any  further 
sum  for  material  for  which  the  men  who 
furnished  It  were  entitled  to  receive  pay 
from  Lofsted.  The  defendants  also  urge 
that  the  court  erred  in  refusing  to  Instruct 
tbe  jury,  in  substance,  that  a  contractor  could 
not  recover  a  stipulated  price  for  erecting 
the  building  until  be  had  substantially  com- 
piled with  his  contract,  and  surrendered  It 
to  tbe  owner  free  from  all  just  claims  for 
material;  that  he  must  first  pay  for  the  ma- 
terial, and  discharge  the  premises  from  any 
and  all  liability  for  liens  thereon.  Com- 
plaint Is  also  made  of  an  instruction  given 
to  the  effect  that.  If  the  jury  found  a  sub- 
stantial compliance  with  tbe  building  con- 
tract, then  the  burden  was  on  tbe  defend- 
ants to  show  the  amount  of  damages  by  rea- 
son of  not  having  fully  complied  with  the 
letter  and  spirit  Oiereof;  also  In  sustaining 
an  objection  to  tbe  evidence  of  a  carpenter  as 
to  his  estimate  of  the  difference  In  value 
between  the  building  actually  constructed 
and  the  one  contracted  for.  The  provision 
of  section  6249,  General  Statutes  1909  (Code 
Civ.  Proc.  i  654),  that  "until  all  sucb  claims, 
costs  and  expenses  are  finally  adjudicated, 
and  defeated  or  satisfied,  tbe  owner  shall  be 
entitled  to  retain  from  the  contractor  the 
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-amonnt  thereot  and  such  costs  and  expenses 
as  he  may  be  required  to  pay,"  Is  relied  on  as 
an  all-sufflclent  ground  for  abatement  of 
this  action.  The  section  does  not  In  terms, 
howerer,  aathorlze  abatement,  although  It 
Is  plainly  Intended  to  provide  against  double 
payment  Section  6246  (Code  Civ.  Proc.  | 
^1)  provides  that  the  owner  affected  by  the 
lien  shall  not  thereby  become  liable  to  any 
claimant  for  a  greater  snm  than  he  agreed 
to  pay  the  original  contractor,  but  the  risk  of 
all  payments  to  him  shall  be  upon  the  own- 
er until  the  expiration  of  60  days  from  the 
time  when  the  material  or  labor  .was  last 
furnished,  and  that  he  may  pay  the  subcon- 
tractor and  receive  credit  on  the  amount  due 
the  contractor.  Section  6250  (Code  Civ.  Froc. 
I  665)  provide  for  the  consolidation  of  ac- 
tions brought  to  enforce  liens,  and  for  a  stay 
to  permit  the  filing  of  a  lien  if  the  building 
be  still  In  course  of  construction,  and  section 
6253  directs  the  proceeds  of  a  foreclosure 
sale  to  be  paid  pro  rata  If  insufficient  to  pay 
all  the  claimants  in  full.  It  was  certainly 
not  Intended  that  the  owner  should  be  sub- 
jected to  a  final  Judgment  by  the  contractor 
for  such  portion  of  the  contract  price  as  he 
stili  owed  the  materialmen  who  had  filed 
Hens.  Otherwise  the  owner  could  be  held 
liable  to  the  contractor  for  the  entire  con- 
tract price,  to  be  a  Hen  on  the  land,  and  al- 
so find  his  property  subjected  to  a  lien  for  a 
portion  of  the  same  price  due  the  subcon- 
tractor. This  action  should  have  been  stay- 
ed until  the  lien  suit  was  determined,  and 
then  the  owner  should  have  been  protected 
by  so  shaping  the  judgment  In  this  case  as  to 
same  him  from  double  payment  or  liabili- 
ty. The  entire  matter  should  have  been  ad- 
judicated in  the  first  suit  when  the  court 
had  all  the  parties  before  It,  and  when  all 
the  claims  could  have  been  adjusted.  The 
Jury  found  a  number  of  Items  of  damage  al- 

129P^74 


lowed  the  defendant  by  reason  of  the  plain- 
tifTs  failure  to  comply  with  the  contract; 
also,  that  he  made  a  bona  fide  effort  to  com- 
ply and  employed  competent  and  skilled 
workmen.  Under  such  circumstances,  the 
rule  is  that  the  specific  items  of  damage  may 
be  proved.  It  is  only  when  the  building  so 
far  departs  from  the  one' contracted  for  that 
there  Is  no  substantial  compliance  with  the 
contract  that  the  one  actually  constructed 
and  the  one  agreed  to  be  erected  are  to  be 
valued  separately  so  that  the  defendant  may 
be  required  only  to  pay  whatever  the  former 
is  shown  to  be  actually  worth. 

[2]  Here,  according  to  the  findings  of  the 
Jury,  the  parties  contracted  in  advance  as 
to  the  value  of  the  building,  and  its  conatme- 
tion  in  substantial  conformity  to  the  plan 
agreed  upon  left  the  defendant  entitled  to 
deduct  only  the  damages  caused  by  minor 
nonconformities.  The  rule  will  be  found 
more  fully  stated  In  McCullough  v.  Hayde,  82 
Kan.  734,  109  Pac  176,  and  in  McCune  v. 
Batcllfl,  88  Kan.  — ,  129  Faa  1167,  submit- 
ted this  month.  We  find  no  material  error 
in  the  Instructions  given,  or  In  the  refusal 
of  those  offered  by  the  defendants.  We  are 
not  advised  as  to  the  result  of  the  limi  suit, 
and  must  treat  this  case  as  if  that  were 
still  pending,  as  it  was  when  the  defOtdanta 
sought  to  have  this  action  abated. 

The  cause  is  remanded,  with  directions  to 
BO  modify  the  Judgment  as  to  protect  the 
defendants  and  the  property  involved  from 
liability  to  the  plaintiff  beyond  the  contract 
price  as  reduced  by  the  Jury  in  this  case  nn- 
tll  the  claims  due  the  subcontractors  shall 
have  been  satisfied. 

The  defendants  might  have  avoided  this 
condition  of  things  by  permitting  the  entire 
matter  to  be  litigated  In  the  Hen  suit,  and 
therefore  the  costs  in  this  court  will  be  di- 
vided. All  the  Justices  concurring. 
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JACKSON-WALKER  COAL  &  MATEKIAL 
GO.  et  al.  T.  MILLER  et  al.t 
(Snpxflme  Court  of  Kansas.  Vtb.  8,  1918.) 

(Syllahu*  &v  the  Court.) 

L  LnaTATioK  or  AonoRS  Q  96*>-CoHFaTA- 
Tioir  OF  Pebiod—Acobual  or  Cause  or  Ac- 
tion. 

The  dedaloD  in  Darall  t.  Simpson,  63  Kan. 
291,  36  Pac.  330,  relating  to  the  period  of  limi- 
tation in  actlona  to  correct  a  mistake  In  a  con- 
veyance of  land,  la  followed. 

[lid.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  337,  476,  476 ;  Dec  Dig. 
i  96.*] 

2.  SUFFIOIENCT  or  EVIDSNCS  AND  FlNDINQS. 

The  evidence  is  examined,  and  held  suffi- 
cient  to  support  the  findings  of  fact.  It  is  also 
keld  that  tJie  findings  support  the  judgment 

(AdtUHonal  BgUabua  hv  E^torial  Staff.) 

8.  LmTATioH  or  AonoHfl  (|  90*)— Computa- 
tion or  PxBiOD— AccnuAL  or  Oadsb  or  Ac- 
tion. 

For  the  purpose  of  determining  the  time 
when  limitations  commence  to  mn  againat  an 
action  to  correct  a  mistake  in  a  deed,  the  rec- 
ord of  the  deed  does  not  impart  notice  of  the 
mistake. 

[Ed. .  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  337,  476,  476;  Dec. 
IMg.  i  9a*] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  t>y  tbe  Jackson-Walker  Coal  &  fifa- 
terlal  Company  and  others  against  H.  B.  Mil- 
ler and  anotber.  From  a  Judgment  for 
plalntlfCe,  defendants  appeal.  Affirmed. 

J.  B.  Jones,  of  Osage  City,  and  Wheeler  & 
Switzer,  of  Topeka,  for  appellants.  Wm.  R. 
Smltb,  O.  J.  Wood,  and  A.  A.  Scott,  aU  of 
Topeka,  for  appellees. 

BENSON,  J.  Tbe  a^ellantB  ask  for  the 
reversal  of  a  Judgment  correcting  a  mistake 
in  a  deed  of  coareyiaioe  made  by  tbe  Osaee 
Cterbon  Company  to  H.  R  Miller.  Tlie 
pellanta  contend  that  the  cause  of  action  Is 
barred  by  lapse  of  time;  that  the  mistake  was 
not  a  mutnal  one ;  and  that  Clyde  W.  Miller 
Is  a  bona  flde  purchaser  of  tbe  land  from  H. 
B.  Miller  for  valoe  and  without  notice  of  tbe 
mistake,  relying  upon  the  terms  of  tbe  deed 
as  writtoL 

Early  in  Marcb,  1899,  H.  B.  Miller  and  his 
brother.  W.  W.  Miller,  negotiated  with  the 
Carbon  Company  for  the  purchase  of  the 
east  half  of  section  14,  township  16,  range 
14,  In  Osage  county,  and  about  1,300  acres  of 
other  land  at  the  price  of  $10  per  acre ;  thef 
vendor  reserving  the  coal  and  mineral  on  the 
half  section  described.  This  coal  was  then 
worth  $25  per  acre.  It  was  agreed  that  one 
quarter  in  section  14  should  be  conveyed  to 
each  of  the  Millers,  together  with  a  part  of 
the  other  land,  as  divided  between  them. 
The  deeds  were  prepared  in  accordance  with 
this  agreement,  each  containing,  however,  a 


printed  clause  purporting  to  reserve  all  the 
coal  and  mineral  upon  all  the  land;  bat  by 
another  clause  written  In  eaCh  deed,  fbllow* 
Ing  the  covenants  of  warranty,  this  reserva- 
tion was  expressly  limited  to  the  quarts  In 
section  14  conveyed  ther^y.  B^ore  the 
deeds  were  delivered,  upon  the  request  of  the 
grantees,  changes  were  made  in  both  deeds 
so  as  to  convey  to  each  of  the  grantees  Qie 
quarter  in  section  14  originally  described  In 
the  deed  to  the  other.  While  these  changes 
were  made  In  the  descriptions  In  the  deeds, 
by  mutual  mistake  corresfrandlng  changes 
were  not  made  In  the  reservation  clause. 
The  deeds  were  then  delivered,  and  were  re- 
corded on  May  1, 1899.  Tares  were  assessed 
on  the  mineral  reserves  on  the  quarter  sec- 
tion in  controversy  for  the  year  1906,  and 
the  years  following,  to  and  Including  tbe 
year  1910,  whl<^  were  paid  by  the  Carbon 
Company  and  its  successors  in  tbe  title  there- 
to. Taxes  upon  the  surfftce  ct  the  land  wm 
paid  by  H.  B.  MlUer. 

In  the  year  1905,  H.  B.  MUler  offered  this 
quarter  section  for  sale,  with  a  reservation 
of  the  coal  thereon.  On  receiving  an  ofTer 
for  the  land,  including  the  coal,  ha  said  he 
would  try  to  procnre  a  release  of  the  coal 
serve.  Some  time  afterward  he  endeavored 
to  obtain  a  quitclaim  deed  from  the  Cherokee 
Company,  then  holding  the  title  of  the  re- 
serve, but  the  negotiations  failed.  A  letter 
from  that  company,  saying  that  It  was  un- 
willing to  dispose  of  the  mineral  rights,  and 
declining  to  make  the  conTeyan<%  requested, 
was  received  by  H.  B.  Miller  June  6,  190€^ 
and  was  read  by  his  son,  Clyde  W.  Miller. 
In  May  or  June.  1910,  H.  B.  MlUer,  throogh 
bis  attorn^,  notified  the  Cherokee  Company 
that  he  claimed  the  coal  measures  underly- 
ing the  southeast  quarter  of  section  14,  the 
land  which  had  been  conveyed  to  him  by  the 
Carbon  Company.  This  was  the  first  notice 
the  plaintiffs,  or  either  of  them,  ever  re- 
ceived of  any  mistake  In  the  deed.  The  de- 
fendants first  discovered  the  miatake  early 
in  tbe  year  1910.  Just  before  this  suit  was 
brought,  the  Jackson-Walker  Company,  plain- 
tiffs' successor  in  tbe  title  to  the  coal  leaer- 
vationa,  undertook'  to  sink  a  shaft  Cor  min- 
ing coal  on  tbe  quarter  conv^eA  to  W.  W. 
Miller,  bat  were  warned  by  hla  attorney  to 
desist  In  the  summer  of  1006,  Clyde  W. 
Miller  had  a  conversation  with  a  repr^ttita- 
Uve  of  the  Cherokee  Company  with  a  view 
of  purchasing  the  coat  reserve  In  controversy, 
but  -without  success.  This  was  before  he  read 
the  letter  above  referred  to.  H.  B.  Miller 
held  the  possession  of  the  land  until  March, 
1910,  when,  for  a  consideration  of  $6,000,  he 
conveyed  It,  without  reservation,  by  war- 
ranty deed  to  Clyde  W.  Miller,  who  has  been 
in  possession  since. 

[1]  It  Is  argued  by  appellants  that  tbe  stat- 
utory period  allow^  for  the  oommenconent 
of  the  action  to  correct  the  miatake  began  to 
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rim  at  tbe  delivery  of  tbe  deed,  and  that  it 
was  therefore  barred  by  llmltatton  before 
tbe  Biilt  was  brouf^t  SobdlTislon  6,  f  17, 
of  the  GItU  Code  (Gen.  St  1909,  I  6610),  pre- 
Bcriblng  a  limitation  of  five  years  In  cases 
therein  referred  to,  Is  cited  as  controlling. 
Dedsiona  are  cited  from  other  states,  vhlch 
appear  to  support  the  claim;  but  we  need  not 
go  far  afield  for  anthorlties,  for  the  question 
has  been  decided  by  this  court  In  Duvall  t. 
Simpson,  S3  Kan.  291,  86  Fa&  830,  It  was 
held:  "While  the  lapse  of  time  will  bar  eq- 
uitable relief  against  a  mistake  made  in  de- 
scribing land  Intended  to  be  conr^ed,  tbe 
period  of  limitation  will  not  begin  to  ran  OO' 
til  the  discovery  of  the  mistake  or  until  the 
time  at  which,  by  the  exerdse  of  reasonable 
diligence,  It  might  have  been  discovered." 
The  ai^lants  Insist  that  this  decision  Is  op- 
posed to  the  ternu  of  the  statute  and  to  a 
later  decision  In  Hallway  Co.  r.  Grain  Co., 
68  Kan.  686,  T6  Faa  1(KS1.  The  general  ex- 
pressions in  the  latter  opinion,  railed  upon 
by  appellants,  cannot  be  held  to  overrule  the 
dedslon  of  tbe  particular  question  in  the  Du- 
vall Oa8&  The  grounds  of  the  dectstoh  are 
stated  In  fb»  opinion,  and  need  not  be  re- 
stated hoce.  l^t  dedslon  has  stood  tm  19 
years,  and  the  Legislature  has  not  saoi  fit 
to  idiange  the  rule,  and  it  will  be  adhered  to. 

[S]  It  la  argued  that  the  leoord  of  tbe  deed 
Inqiarted  notice  of  tbe  mistake  coiUalned  in 
It,  and  therefore  that  it  must  be  hdd  that 
Uw  plalntlflb  dlacoTered  tbe  mistake  by  the 
constructive  notice  afforded  by  tbe  record. 
The  record  certainly  gave  no  better  notice  of 
tbe  mistake  than  tba  original  Instrument 
The  argument  was  made  In  the  Duvall  Case 
that  the  statute  b^;an  to  run  at  the  delivery 
of  the  deed,  but  that  view  was  not  sustained. 
Tbe  oonv^ance  In  Qiat  case  bad  been  made 
more  tlian  five  years  before  tbe  suit  was 
brought  to  correct  tbe  mistake^ 


[2]  The  finding  that  the  mistake  was  a  mu- 
tual one  is  sustained  by  the  evidence.  The 
grantor  Intended  to  reserve  the  coal  upon 
the  land  in  section  14  conveyed  by  the  deed. 
This  was  agreed  to,  and  ui^erstood  by  the 
grantee  as  found  by  the  court  upon  compe- 
tmt  testimony.  The  <dause,  as  written,  re- 
served coal  iqiwn*  land  not  included  In  the 
conveyance,  and  was  plainly  a  mistake  easi- 
ly accounted  for  by  tbe  change  made  in  tbe 
deed  after  it  was  prepared.  Testlmcmy  is  re- 
ferred  to  tiding  to  show  that  tbe  grantee 
und»!8tood  that  there  was  to  be  no  reserva- 
tion ;  but  any  conflict  in  the  evidence  is  set* 
tied  by  the  finding.  Tbe  district  court  found 
that  Clyde  W.  Miller,  at  tbe  time  he  received 
the  convctyance,  bad  actual  kxuwledga  that 
the  plaintlftB  in  this  action  claimed  to  own 
tbe  coal  reeorvct  and  was  a  purcbaser  with 
notice  of  sudt  elaima.  THille  complaint  la 
made  ot  the  finding,  it  la  sustained  by  evi- 
dcBio^  and  cannot  be  set  aside  b«e. 

Upon  tbe  facta  found  by  the  district  court, 
supported  by  competent  evidence^  tbe,concln- 
sions  of  law  and  Judgment  thweon  accord 
with  tbe  well-settled  prlndplea  of  equity. 

The  Judgment  Is  tborefore  afflrmed. 

JOHNSTON,  O.  J.,  and  BUBOH,  MASON, 
SMITH,  and  PORTER,  JJ.,  concur. 

WEST,  X  (dissenting).  It  was  decided  In 
the  Duvall  Case  that  the  statute  begins  to  run 
when  the  mistake  Is  or  should  be  discovered ; 
but,  aftn  thorough  consideration  and  recon- 
sideration. It  was  unanimously  held  In  tbe 
Grain  Company  Case  that  tbe  court  has  no 
power  to  add  a  Clause  to  the  statute  of  lim- 
itation. Being  oftentimea  reminded  that  it 
is  well  enough  to  let  the  Legislature  make 
the  laws,  I  obediently  abide  by  the  later  de- 
cision. 
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WHITTLE  T.  HUGHES  et  aLt 
(Supreme  Court  of  Kansas.   Feb.  8,  1913.) 

(Byllabiu  by  the  Court.) 
LANDLOBD  and  TBNAira  (§  6S*)— ESTOPPXL  TO 

Dent  Tmx. 

The  patentee  of  certain  land  abont  to  leave 
for  another  state  put  a  creditor  in  possession 
to  hold  until  the  owner's  return,  In  payment  of 
the  debt.  Subsequently  the  land  went  to  tax 
sal^  and  the  grantee  in  the  tax  deed  stated  to 
the  one  in  possession  that  he  bad  the  owner's 
title,  and  entered  into  a  lease  for  one  year, 
which,  at  the  end  of  the  term,  was  renewtKl,  in 
writing,  for  another  year.  The  lessee,  having 
afterwards  procured  a  .conveyance  from  the 
patentee,  sought  to  denr  title  in  his  own  lessor ; 
the  tax  deed  oeing  good  on  Its  face,  and  on  rec- 
ord, when  the  leases  were  executed.  Held,  that 
he  is  estopped  by  such  leases. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SI  IS^ldS,  16S-167,  172- 
170;  Dec.  Dig.  |  63.*] 

Anwal  tnm  Dlatilct  Court,  dark  Connty. 
Action  bgr  D.  A.  WUtUe  against  S.  U. 
Hn^m  and  R.  A.  UcFarland.  Judgment  for 

plaintiff,  and  defendants  appeal.  Affirmed. 

F.  C.  Price  and  W.  W.  Harvey,  of  Ashland, 
for  appeUanta.  B.  B.  Dalgb,  ot  Asbland,  for 
appellee. 

WEST,  J.  Norman  McDonald  was  tlie  pat* 
entee  of  a  quarter-section  of  land  In  Clark 
county.  About  1888  or  1888  he  1^  the  conn- 
ty, and  turned  the  land  over  to  B.  A.  Mc- 
Farland  to  us^  as  tenant,  for  the  payment 
of  a  vnaU  debt  then  due,  until  McDonald 
should  return.  McFarland  acc^ted  and  took 
possession,  and  aftwwards  put  the  defend- 
ant Hughes  is  possession  ct  one  80,  and  pos- 
session has  ever  since  been  held,  tmless  di- 
vested by  leasee  from  the  plaintiff.  After 
McDonald  IcCt,  the  land  went  to  tax  sal^ 
and  the  plaintiff,  Whittle  took  out  and  re- 
corded a  tax  deed  on  September  S,  18M. 
Throi^  his  agmt  he  leased  the  land  to  Mc* 
EVirland  from  Norember  1*  1898,  to  March  1, 
1900,  and  again  for  one  year  from  the  latter 
date;  both  leases  being  in  writing  and  sign- 
ed by  UcFarland.  It  appears  that  when 
the  agent  negotiated  these  leases  he  stated 
to  McFarland  that  Whittle  had  acquired  the 


McDonald  tltlft  The  tax  deed  Is  good  on 
its  face,  and  was  about  four  years  old 
when  the  first  lease  was  made.  McFarland 
claims  that  he  believed  from  the  agent's 
statement  that  McDonald  had  conveyed  the 
fee  title  to  WhltUe,  and  on  that  belief  be 
accepted  or  entered  into  the  leases.  The 
trial  court  took  the  position  that,  having 
thus  recognized  Whittle  as  his  landlord.  Mc- 
Farland was  estopped  to  contest  the  validity 
of  the  tax  deed  after  it  had  become  five 
years  old,  and  directed  the  Jury  to  return  a 
verdict  for  the  plaintiff.  The  dtfendanta 
complain  and  insist  that  Whittle^  through 
his  agent,  obtained  possession  through 
stealth  and  fraud,  and  that  the  Jury  should 
have  been  allowed  to  determine  whether  the 
leases  were  executed  on  representations  that 
the  McDonald  title  had  been  acquired. 

Aftor  learning  that  the  McDonald  fee  ti- 
tle had  not  been  procured  by  conveyance 
from  him,  the  defendants  purchased  it  them- 
selves; Hughes  having  full  knowledge  of  the 
sltnation  concerning  the  leases.  M<^arland 
testified  that  the  agent  said  that  Mr.  Whit* 
tie  had  the  McDonald  UUe;  that  this  waa 
what  induced  the  witness  to  sign  the  lease. 
At  the  close  of  the  testimony  the  defoidants 
objected  to  the  instruction  requiring  the  Jury 
to  return  a  rerdlct  for  the  lAafntUT,  and  re- 
quested  that  the-  case  be  submitted  on  the 
issue  arising  from  the  pleadings  and  teetl- 
■mony,  which  request  was  overruled. 

It  does  not  appear  In  the  record  that  it 
was  ever  claimed  or  asserted  that  the  agmt 
repro^ted  that  Whittle  nad  {Hwnwed  the 
fee  title  by  any  conveyance,  hut  simply  that 
he  had  the  McDonald  titles  The  tax  deed, 
good  on  Its  face,  which  had  been  reotffded 
fbr  some  time  In  the  couu^  where  Qie  laud 
was  situated.  Justified  this  statement,  and 
vested  the  title  in  the  holder.  Gen.  Stat 
1909,  I  9479;  Board  of  Regents  ▼.  Unsoott. 
30  Kan.  (SyL  S),  262. 1  Pac.  81.  Having 
fully  recognized  the  holder  as  their  landlord, 
the  defendants  are  not  In  position  to  Heaj 
his  titie.  Xreton  v.  Ireton,  59  Kan.  92  (8yL 
3),  95,  52  Pac.  74;  MilUkin  v,  Lockwood,  80 
Kan.  600,  103  Pac.*124. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 
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DOBSON  T.  TBIFLB  TIE  BEN.  A8S*N. 
(Saprone  Court  of  Eansas.    Feb,  8,  1918.) 

(BvJtabtta  by  tK«  Court.) 

iNSmUNOE  JJI  755,  819*)— MiaiBBBBHIP— FOB- 
nOTUBB— ESTOFPEL. 

Ordinarily,  If  a  benefit  usod&tion  recelvefl 
and  retains  daea  and  asBesflmentB  paid  by  a 
member  after  he  is  In  default  and  subject  to 
suspenedon  and  forfeiture  and  leads  him  to  be- 
lieve that  he  is  stiU  a  member  in  good  atanding. 
it  ia  estopped  to  Insiat  on  a  forfeiture  of  mem- 
bership; bnt  on  the  testimony  in  the  present 
case  It  is  held  that  there  was  a  forfeiture  of 
benefits  by  reason  of  the  nonpayment  of  dues 
by  tbe  member,  and  that  there  was  no  waiver 
ta  such  forfeiture^ 

[Ed.  Note.— For  otlier  eases,  see  Insorance, 
Gent.  Dig.  ft  190T-1916.  2006,  2007;  Dea  Difr 
li  765,  ai9"]  [ 

Appeal  from  District  Court,  Barber  County. 

Action  by  Cora  Dobson  against  the  Triple 
Tie  Benefit  Assodation.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

A.  M.  Appl^et,  of  Woodward,  Okl.,  and  0. 
M.  Martin,  of  Medicine  Lo^,  for  Entrant 
Dawes  ft  Miller,  of  Oaj  Center,  for  appellee. 

JOHNSTON,  C.  J.  This  action  was  brought 
to  enforce  the  payment  of  insurance  on  the 
life  ffC  John  Dobsixi,  the  deceased  husband 
of  the  appellant.  Dobson  had  become  a  mem- 
ber of  the  Triple  Tie  Benefit  Association  In 
1902,  holding  his  membership  In  the  local 
council  of  tbe  association  at  ETiowa,  Kan., 
and  for  some  lime  prior  to  his  death  on  De- 
ceml>er  25, 1908,  he  had  served  as  local  secre- 
tary of  tbe  council.  The  rules  and  by-laws 
of  the  association  provided  for  tbe  prompt 
payment  of  the  monthly  dues  and  assess- 
menta:.  and  th^  farther  provided  that  if 
aucb  monthly  dues  and  asseasments  were  not 
paid  by  tbe  last  day  of  the  month  the  mem- 
ber 80  falling  to  pay  promptly  should  there- 
by be  suspended.  The  by-laws  also  provided 
that  a  report  should  be  made  by  the  local 
secretary  on  a  certain  day  of  the  month,  and 
on  failure  to  receive  that  report  It  sbould  be- 
come the  duty  of  tbe  Supreme  Secretary  of 
the  association  to  notify  the  officers  of  tbe 
association  that  tbe  local  council  had  accord- 
ingly been  suspended;  and  on  a  further  de- 
lay it  diotild  become  tbe  duty  of  the  Supreme 
Secretary  to  publish  the  suspension  of  the 
ootmcU  In  tbe  official  organ  of  tbe  associa- 
tion. While  acting  as  local  secretary,  Dob- 
son collected  money  from  members,  which  he 
failed  to  iffomptly  remit  to  the  -bMiie  office 
as  be  was  reanlred  to  do,  althon^  repeated 
demands  for  payment  were  made  upon  him. 
Considerable  of  the  correspondence  relating 
to  tbe  forwarding  of  tbe  duM  paid  to  blm  as 
local  secretary  by  other  members  of  the  local 
CDoncU  was  offered  In  evidence.  It  was 
dalmed  tbat  Dobson  became  deUnqnokt  in 
his  does  after  October  1,  1006,  and  that  nn- 
dw  tbe  by-laws  his  oertlflcate  lapsed  <m  tbe 
last  day  of  that  month,  and  in  one  of  the 


letters  sent  to  him  be  was  nottfled  that  he 
had  been  snspoided.  On  the  other  aide,  it 
was  contended  tbat  If  there  was  a  default 
In  tbe  payment  of  dnes  It  was  waived  by  tbe 
assodation  In  tbe  acceptance  of  num^  re- 
mitted by  Dobson  on  November  27, 1906,  and 
that  by  retaining  the  mon^  it  was  eeton>ed 
to  dedare  the  certiflfflte  Invalid-  Upon  all 
the  testtmtmy  tbe  trial  court  found  In  fovor 
of  tbe  association,  and  upon  tbls  aM>eaI  tbe 
question  Is  ^rlndpally  one  of  fact  whether 
Dobson  was  in  good  standing  as  a  member 
wbea  be  died,  or  If  there  was  a  waiver  of 
any  default  made  by  the  retoiU(m  ct  does 
subsequently  paid. 

If  tbe  assodatioii  accepted  payments  ot 
delinquoDt  dnes  and  assessmenla,  and  led  tbe 
insured  to  bdleve  tbat  be  was  stni  a  mem- 
ber, and  tbat  payments  would  be  acc^ted 
notwithstanding  tbe  delinquency,  it  wonld  be 
estoinwd  to  dalm  a  forfeiture  of  member- 
ship, foresters  v.  Hollis,  70  Kan.  71,  78 
Pac.  160,  8  Ann.  Gas.  685;  Benefit  Associa- 
tion V.  Wood,  78  Kan.  812,  98  Pac.  219;  Mosl- 
man  v.  Benefit  Association,  82  Kan.  670,  100 
Pac.  413. 

The  testimony  tends  to  show  that  Dobson 
was  delinquent  as  to  dues  which  bad  ac- 
crued for  the  months  of  October  and  No- 
vember jfflor  to  his  death.  The  contention  is 
that  a  payment  of  $5.26,  made  on  December 
7,  1908,  was  accepted  by  the  Supreme  Secre- 
tary, and  that  It  operated  to  discharge  Dob- 
son's  obligation  for  unpaid  dues.  It  appears 
that  a  payment  of  that  amount  was  made  at 
the  tlmej  bnt  the  testimony  tends  to  show 
that  it  was  not  remitted  In  payment  of  his 
dnes,  but  to  pay  tbe  dues  of  other  members, 
which  be  had  collected  as  local  secretary  be- 
fore tbat  time,  and  which  were  not  sent  until 
tetters  of  the  most  urgent  kind  had  been 
written  to  him.  It  is  also  contended  tbat  an 
excess  payment^of  $2.40  was  made  in  the  pre- 
ceding September,  which  the  Supreme  Secre- 
tary retained,  and  If  Dobson  was  credited 
with  that  amount  there  could  be  no  for- 
feiture. There  is  testimony,  however,  that  this 
amount  was  not  remitted  In  payment  of  his 
own  dues,  but  was  an  excess  payment  made 
In  behalf  of  John  Piper.  In  settling  for  the 
dues  collected  by  Dobson  from  other  mem- 
bers, It  was  found  that  he  still  owed  $7.65; 
and  It  appears  that  the  $2.40  excess  payment 
for  Piper  was  deducted  from  tbe  $7.69,  leav- 
ing $5.26,  tbe  amount  of  the  money  order  re- 
mitted to  pay  tbe  does  which  Dobson  had 
collected  from  others  as  local  secretary.  There 
was  some  confusion  in  the  testimony  as  to 
the  payment  of  dues  which  he  received  as 
secretary  and  those  due  from  him  aa  a  mem- 
ber; but  we  find  auffident  testimony  to  sup- 
port the  ruling  of  the  court  that  be  was  de- 
linquent In  the  payment  of  his  own  dn^  at 
the  time  ot  bis  death,  and,  further,  tbat 
there  was  no  waiver  of  tbe  dellnqumcy  1^ 
the  association,  nor  any  conduct  whlcb  es- 
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topped  It  or  Ite  ofllcen  fnm  Insisting  on  a 
forf^tare  of  membeirablp  fttr  noncompUanoe 
with  0ie  by-laws. 

Tbe  Jndgmoit  of  the  district  coort  wUl  be 
afllzmed.  All  the  Justices  concurring. 


TRAMBL  V.  AKMOUR  PACKING  CO. 
(Supreme  Coart  of  Kansas.    Fel}.  8,  191S.) 

(ByJtahua  by  the  Coart.) 

1.  Master  and  Sbbvant  (|  116*)— Nboli- 
OENCK— Defective  AppLiAifCEa. 

Where  tbe  fioor  of  a  department  of  a  pack- 
ing house  is  made  of  aspbaJt,  in  order  that  it 
may  be  smooth  and  waterproof,  bo  that  it  can 
be  Kept  in  a  clean  and  sanitary  condition,  and 
this  purpose  would  be  defeated  by  the  presence 
of  spikes  in  ladders  used  therein,  the  furnishing 
for  use  in  such  department  of  ladders  not  so 
equipped  cannot  be  regarded  as  negligence. 

[Ed.  Note.— For  odier  eases,  see  Masto-  and 
Servant,  Cent  Dig.  |  207;  Dec  Dig.  1 

2.  Mabtek  and  Sebtant  (|  235*>— Injubiss 
TO  Sebtant— DEmnTTB  Appliances. 

The  fact  that  splkea  are  attached  to  lad- 
ders famished  for  use  in  other  departments, 
having  soft  floors,  does  not  warrant  an  employe 
in  assuming,  without  examination,  that  a  lad- 
der found  In  a  department  where  tiie  floor  is 
of  asphalt  is  similarly  equipped. 

[Ekl.  Mote.— For  other  cases,  see  Master  and 
^vuit,  Cent^  Dig.  H  710-722;  Dec.  Dig.  { 

3.  Masteb  and  Siktant  (I  239*)— iNJimiBS 
TO  Sebtant— Dbfbctits  Appliances. 

A  skilled  mechanic  who  uses  a  ladder  in 
a  way  wUch  he  knows  to  be  dangerous,  unless 
It  is  equipped  with  spikes,  withont  mafcing  any 
effort  to  ascertain  whether  the  spikes  are  there, 
cannot  recover  from  Iiia  employer  on  account 
of  injuries  occasioned  by  their  absence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
fiterruit.  Gent  Dig.  H  749,  750;  Dec  Dig.  | 

Appeal  from  District  Court,  Wyandotte 

Coun^. 

Action  by  W.  J.  Tramel  jtgalnst  the  Ar- 
mour PacMng  Company.  Judgment  for  idaln- 
tlff,  and  defendant  appeals.  Rerersed. 

Angerlne,  Cnbblson  &  Hol^  of  Kansas  Glt7, 
for  appellant  C  B.  Cooksey,  of  Kansas  City, 
for  appellee. 

MASON,  J.  Vr.  3.  Tramel,  a  mlUwrlght  In 
the  employ  of  the  Annonr  Packing  Company, 
was  required  to  make  some  repairs  In  tbe 
meat  cutting  department  of  tbe  packing 
plan^  near  the  celling,  which  was  about 
12  teet  high.  To  reach  the  place,  he  stood 
upon  a  laddOT  about  16  feet  long ;  the  top 
rertlng  against  a  and  the  bottom  on  tiie 
floor.  While  he  was  at  work,  tbe  bottom  of 
the  ladder  slipped,  and  he  fell,  recelrlng  In- 
Jaiies,  on  account  of  which  be  sned  tbe  com- 
pany. Upon  the  trial,  a  verdict  was  rendered 
for  91,000.  As  a  condition  of  denying  a  new 
trlal^  tbe  court  required  9600  to  be  remitted; 
and,  upon  this  being  done,  JndgmCTt  was 
rendered  for  the  plaintiff.  Tbe  dtfendant 
appeals. 


[1]  It  la  contended  that  the  facta,  as  estab- 
lished by  the  findings  of  the  Jury,  supple- 
mented by  .the  plalutUPs  own  testimony,  pre- 
clude bis  recovery,  and  we  r^rd  the  con- 
tention as  weU  founded,  toi  these  reasons: 
The  conduct  of  tbe  defiant,  relied  upon  as 
constituting  negligence  is  the  omission  to 
provide  the  ladder  wltb  spikes  to  keep  it 
from  slipping.  Tbe  floor  of  tbe  room  In 
wblch  the  Injury  occurred  was  of  granitoid, 
or  asphalt  Tbe  laddera  kept  and  used  in 
rooms  having  floors  of  that  character  were 
purposely  left  tbe  oomEnny  without  spikes 
because  (as  the  evidence  showed  and  the 
Jury  found)  tbe  floors  were  made  smooth  and 
waterproof  so  that  they  could  be  kept  clean 
and  in  a  sanitary  ctmdltion,  and  spikes  In 
tiie  ladders  would  have  made  boles  In  the 
surfhce,  so  that  grease  and  water  would  be 
absorbed,  raadering  the  floor  no  longer  wa- 
terproof and  In  time,  perhaps,  destroying  It 
In  view  of  these  facts,  tbe  rule  or  jnacUee 
which  dispensed  with  spikes  upon  ladders 
used  In  the  departments  having  such  floors 
was  unquestionably  reasonable,  and  tbe  ab- 
sence of  splkfli  In  a  ladder  for  use  there 
cannot  be  regarded  as  nef^igence. 

There  is  no  evidence  that  any  one  In  au- 
thority directed  the  lAalntUt  to  use  the  lad- 
der in  the  manner  described,  or  to  use  it  at 
alL  A  rolling  bouA  was  provided  to  stand 
upon  while  doing  similar  work,  and  the  plain- 
tiff had  used  ttds  for  such  purpose  a  tew 
days  before.  The  mere  presence  of  a  lad- 
der in  the  room  cannot  be  regarded  as  an 
hivltation  to  use  it,  without  examination, 
upon  the  assumption  that  It  was  furnished 
with  qilkes.  It  wm  provided  with  hooks 
2^  feet  firom  tbe  tajh  to  be  hooked  over 
Une  shafts  or  other  objects,  but  tbe  plaintiff 
did  not  know  tills,  and  did  not  notice  than. 

C2]  Ladders  in  departments  of  the  plant 
which  had  soft  floors  were  provided  with 
spikes.  The  Jury  found  that  the  plaintiff 
did  not  know  that  tbe  ladder  used  by  him 
was  not  provided  wltii  spikes ;  that  the  fsct 
was  not  "ai^rent  and  obvioniT;  and  that 
he  was  prevented  from  ascertaining  It 
tbe  "ladt  close  inspection."  The  pudntiff 
testified  that  he  could  have  seen  whether 
spikes  were  attached.  If  he  had  made  a  close 
examination,  and  t^t  he  could  have  asoHv 
talned  that  fact  by  feeling  with  his  band. 
No  evidence,  however,  ia  iraeded  to  prove 
that  he  could  readily  have  learned  what 
tbe  fact  was  in  this  r^rd,  If  be  had  made 
any  effort  to  do  so.  But  he  said  that  he 
did  not  lot^  to  see  wbetber  time  wm  q^kes 
on  the  laddn; .  that  be  made  no  examination 
or  inspection  vrtiatever  in  that  regard ;  tiiat 
be  knew  the  floor  was  hard,  wet,  and  greasy, 
and  tiiat  the  ladder,  unless  it  had  ^ikes, 
was  apt  to  slip;  that  he  paid  no  attmtion 
to  the  bottom  of  tbe  ladder;  tbat  be  r^ied 
upon  Uie  ladder  having  spbes  in  It  Tbe 
rule  tbat  the  workman  may  rely  upon  the 
employer's  having  provided  a  safe  tool  or 
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ai^Uance  Is  not  appUcable,  for  two  reasons. 
Its  basis  Is  that  ttae  employ^  is  justlfled  In 
assmning  that  tbe  employer  has  not  been 
negligent  In  this  regard.  But  here  the  com- 
pany was  not  negligent.  The  laddo:  was  not 
defective^  It  was  In  good  condition  for  the 
use  for  which  It  was  Intended,  and  to  which 
It  was  adapted. 

There  are  well-considered  cases  holding 
the  omission  of  spikes  from  ladders  not  to 
be  negligent  cinder  ordinary  circumstances. 
BlundeU  t.  Mfg.  Co.,  188  Mo.  662,  88  S. 
W.  103,  and  cases  there  dted.  It  may 
be  said  here, 'with  even  greater  force  than 
in  the  opinion  from  which  the  language  Is 
taken:  'The  failure  of  the  defendant  to 
provide  prongs  *  *  *  to  keep  the  lad- 
der from  slipping  Is  not  sufficient  to  make 
the  defendant  liable  in  this  case.  The  lad- 
der was  a  very  simple  apidlance;  one  that 
is  familiar  to  every  grown  man.  Its  lia- 
bility to  slip  when  not  resting  firmly  or 
securely  is  a  matter  known  to  all  men. 
•  *  *  There  is  a  total  absence  of  any  evi- 
dence in  this  case  showing  that  tbe  ladder 
furnished  was  not  a  reasonably  safe  ap* 
pllance,  and  could  not  have  been  safely  used 
for  the  purposes  to  which  it  was  apidied,  or 
intended  to  be  applied.  There  is  nothing 
in  the  case  which.  In  any  manner,  made  it 
obligatory  upoii  the  plaintiff  to  use  the  lad- 
der. *  *  *  There  was  therefore  no  neces- 
sl^  for  tbe  plaintiff  to  use  the  ladder  at  alL 
But,  even  If  this  be  not  true,  no  reason  ap- 
pears why  the  plaindfl  could  not,  or  did  noti 


fastra  the  ladder  so  as  to  prevent  It  from 
slipping  before  asooidlng  it  *  *  *  The 
plaintiff's  ease  rests  upon  ,tfae  proposition 
that  a  laddw  la  an  unsafe  appliance,  *  *  * 
unless  It  has  prongs  •  •  *  attached  th^w- 
to  to  ke^  it  from  slipping  Mo  case  support- 
ing such  a  proposition  has  been  dted  by 
counsel,  and  none  has  faUm  under  the  obsei^ 
vadon  of  the  court  On  the  contrary,  among 
the  cases  herdnbefore  cited,  there  are  sev- 
eral where  the  claim  here  made  was  dis- 
tinctly denied  by  the  court;  and,  In  other 
cases,  a  ladder  without  prongs  *  •  •  has 
been  held  to  be  a  reasonably  safe  appliance 
for  the  master  to  furnish  the  servant,  for 
such  uses  as  ladders  are  generally  applied 
to."   188  Mo.  665,  566,  88  S.  W.  107. 

[S]  The  necessity  of  protecting  the  asphalt 
floor  makes  It  clear  that  the  defendant  was 
under  no  <AUgatlon  to  equip  the  ladder  with 
spikes.  But,  evoi  if  such  a  du^  had  rested 
upon  the  company,  tbe  fase  seems  to  fall 
within  the  settled  rule,  with  respect  to  "sim- 
ple tools,"  that  a  recovery  cannot  be  had 
foT  Injuries  resulting  from  defects  which  can 
be  as  really  detected,  and  the  effect  of 
which  can  be  as  readily  understood,  by  the 
employs  as  by  the  employer.  Cases  on  the 
subject  are  collected  In  a  recent  note  In  40 
li.  R.  A.  (N.  S.)  832,  and  in  other  notes  In 
that  series  -there  dted.  In  22  Ann.  Gas.  1004, 
and  In  98  Am.  8t  Rep.  298. 

The  Judgment  Is  reversed,  and  judgment 
for  the  defendant  ord^ed.  All  the  Justtoes 
concurring. 
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WAI/rm  T.  CALHOUN  et  aL 
(Sapreme  Court  of  Kansas.    Feb.  8,  1918.) 

(SvUaiw  &y  the  Court.} 

1.  Etidxnce  (8  186*)— Best  and  Sxcondabt 
evxdbncb. 

Where  the  original  of  a  writii^  cannot  be 
produced,  a  copy  thereof  made  from  memory  by 
one  who  knew  the  contents  of  the  original  is 
admissiMe  as  aecondar;  evidence. 

[Bd.  Note.— For  other  casea.  see  Bridencei 
Cent  Dig.  H  661-673;  Dec.  mg.  }  1S6.*} 

2.  MOBTOAOES  (I  199*)— MOBTOAGEE  IH  POS- 
SESSION—LIABILITY  FOB  Bent. 

A.  mortgagee  in  possession  is  chargeable 
with  the  reasonable  rental  value  of  the  use  and 
occupatiou  of  the  premises. 

[E>d.  Note;— For  other  cases,  see  Mortgages, 
Gent  Dig.  U  B13-625;  Dec.  Dig.  |  189.*] 

8.  BlOBTGAGEB  <{  199*)— IfOBTOAaEI  IN  POS- 
SESSION—INTE  REST. 

Where  there  has  been  no  application  of 
the  proceeds  of  the  rents  directed  by  the  mort- 
gagor, inters  sboold  be  comouted  cm  the  in- 
debtedneBS  for  the  whole  period  without  annual 
rests,  and,  where  the  mortgagee  is  entitled  to 
Interest  on  the  deAtt,  he  is  chargeable  with  In- 
terest on  the  rents. 

[Sid.  Note. — For  other  cases,  see  Mortgages, 
Gent  Dig.  H  OlS-525;  Dec.  Vig.  S  199.*] 

4.  HOBTQAGES  (|  199*)— ICoBTGAGn  IN  P08- 
BEBSZON— MANAOBHBNT  OV  PBOFEBTT— COII- 
PENSATION. 

Ordinarily  a  mortgagee  in  possession  ia  not 
oatltled  to  compensation  for  pers<mal  services 
in  the  management  of  the  property,  bnt  the  rule 
is  not  inflexible ;  and,  upon  the  facts  stated  in 
the  opinion,  it  is  held  that  an  allowance  of  10 
per  cent,  as  commissions  tw  the  collection  of 
rents  Is  not  inequitable. 

[Eld.  Note.— For  other  ease&_  see  M' 
Gent  Dig.  H  613-62S;  Dec.  Dig.  |  199.' 

B.  MoBTOAOBS  (S  608%*>— Deed  Absolute  in 

FOBU— Redeicption. 

In  a  suit  to  have  a  deed  declared  a  mort- 
gage and  to  redeem  therefrom,  held,  that  the 
court  properly  refused  to  credit  the  mortgagor 
with  usurious  interest. 

[Ed.  Note. — For  other  cases,  see  Morteages, 
Cent  Dig.  i  ISlfi;  Dec.  Dig.  i  608H-*] 

Appeal  from  District  Court,  Kingman 
Gbnnty. 

Action  b7  Ifc  F.  Walt«  against  Humphrey 
Oalboon  and  Ed.  Anderson.  Calhoun  filed  a 
cross-petition.  Judgment  for  plaintiff,  and 
defendant  Anderson  appeals.  Affirmed. 

Jenkins  &  Oonnaughton,  of  Kingman,  Bru- 
ba<dier  &  Conly  and  A.  E.  Helm,  all  of 
Wichita,  for  appellant  Thornton  W.  Sar- 
gent, of  Wichita,  and  George  L.  Hay,  of 
Kingman,  for  appklees. 

PORTER,  J.  In  a  suit  which  involved 
other  matters  tbe  appellee  Calhoun  filed  bis 
answer  and  cross-petition  on  December  31, 
1904,  against  Ed.  Anderson,  and  sought  to 
have  a  deed  absolute  in  form  executed  by 
Urn  to  Anderson  on  December  15,  1902,  de- 
clared to  be  a  mortgage,  and  for  a  decree 
permitting  him  to  redeem.  The  court  sub- 
mitted to  a  Jury  In  an  advisory  capacity  the 
question  whether  the  parties  intended  tbe 
deed  as  a  mortgage  and  as  security  for  an 


Indebtedness.  The  Jury  answered  In  tbe 
affirmative.  Independently  of  tbe  verdict, 
the  conrt  came  to  the  same  con<dii8ion  whldi 
appears  to  l>e  fnlly  suE^rted  by  the  evidence^ 

[1]  Complaint  is  made  that  the  conrt  ad- 
mitted secondary  evidence  as  primary  evi- 
dence. The  qaestlon  arose  In  this  way:  Botb 
parties  admitted  that  some  kind  of  writing 
was  executed  by  Anderson  at  the  time  the 
deed  was  delivered.  They  differed  as  to  the 
nature  of  this  writing,  which  was  not  produc- 
ed, and  It  appears  could  not  be  produced.  An- 
derson claimed  it  was  an  agency  contract 
making  Calhoun  his  agent  to  resell  the  400 
acres  described  in  the  deed.  Soon  after  the 
original  was  made,  it  was  left  at  a  bank  in 
Wichita,  and  became  lost  or  mislaid.  There- 
after, and  probably  as  long  as  two  years 
from  the  time  the  original  was  executed,  Cal- 
honn  made  from  memory  what  he  testified 
was  substantially  a  copy  of  the  contract,  and 
it  vrds  received  In  evidence.  The  appellant 
is  mistaken  in  his  contention  that  It  waa 
offered  or  rec^ved  as  original  or  primary 
evidence.  It  was  secondary  evidence  made 
admissible  by  proof  that  It  was  the  best  evi* 
dence  obtainable.  Deltz  v.  Regnler,  27  Kan. 
94,  107.  The  Jury  and  tbe  court  appear  to 
have  believed  It  to  be  tma  It  purported  to 
be  a  contract  of  defeasance,  wbidi,  taken  In 
connection  with  the  deed  absolute  on  Its 
face,  made  the  transaction  a  mortgage.  Ap- 
pellee might  have  testified  to  his  recollection 
of  the  contacts  of  the  original.  The  conrt 
and  Jury  understood  that  the  writing  did 
not  purport  to  be  an  exact  copy  made  from 
the  original  or  authenticated  by  comparison, 
bnt  that  it  showed  what  the  witness  rectd- 
lected  as  to  the  terms  of  the  original. 

[2]  In  the  accounting  between  the  parties 
C^lhonn  claimed  credit  for  the  rental  value 
of  the  land.  Anderson  wanted  to  allow  only 
what  he  <daimed  to  have  received  from  the 
sale  of  crops.  As  a  matter  of  law,  he  was 
chargeable  with  the  reasonable  value  of  the 
use  of  the  land.  While  the  amount  which  he 
actually  received  as  rents  would  be  some  evi- 
dence of  the  reasonable  value,  it  Is  quite  ob- 
vious that  it  would  not  be  conclusive  against 
the  mortgagor. 

The  mortgagee  in  possession  must  account 
for  the  rents  and  profits,  and  is  chargeable 
with  the  reas(mable  value  of  the  use  and  oc- 
cupation of  the  premises.  Dyer  v.  Brown.  82 
III.  App.  17;  Peugb  v.  Davis,  96  U.  S.  332, 
339,  24  L.  Ed.  775. 

Complaint  is  made  of  the  rejection  of  c^ 
tain  evidence,  but  there  Is  no  showing  that 
It  was  presented  to  the  trial  court  in  the 
form  of  affldavlts  in  support  of  the  motion 
for  a  new  trial  (section  307,  Civ.  Code  [G^ 
St  1900,  I  5001]),  and  therefore  it  wUl  not 
be  considered.  Anderson,  the  appellant,  con- 
tends that  the  oral  contract  was  that  Cat 
boun  was  to  pay  10  per  cent  interest  Tbe 
court  allowed  the  mortgagee  6  per  cent,  fol- 
lowii^  the  case  of  Woiger  r.  Taylor,  39  Kan. 
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754, 16  Faa  Sll,  when  It  wis  bald  tbat  tlw 
statute  relattnc  to  interest  (section  4364,  Gcin. 
Stat  1909)  permits  a  Uglier  than  the  legal 
rate  only  where  a  wrlttoi  contract  atlpolates 
for  ft  higher  rata  That  decirion  has  stood 
since  1888.  In  the  meantime  the  Legislature 
has  lowered  the  rate  of  Interest,  but  has  not 
seal  fit  to  sitw  the  rule. 

[S]  There  was  no  application  of  the  pro- 
ceeds of  the  rent  directed  to  be  made  b7  the 
mortgagor,  so  that  the  rule  adopted  by  the 
trial  court  tbat  Interest  should  be  computed 
for  the  whalB  pwlod  without  annual  rests  Is 
correct  It  axv^ars  that  the  amount  of  rrats 
as  ficnmd  by  the  court  never  equaled  the  in* 
tetesL  Of  course,  if  the  mortgagee  is  en- 
titled .to  interest  on  his  debt  the  mortgagor 
should  reoeire  Interest  on  the  luits.  20  A.  & 
B.  Ebcyel.  of  Law,  lOU,  1012^  and  cases 
dted. 

[4]  There  Is  a  croes^ppeal  In  wbidi  ob- 
jection Is  made  to  an  allowance  of  $480  to 
Andawm  as  compensatton  for  the  collection 
of  raits.  TbB  allowance  was  10  per  cent  of 
tile  gross  charge  for  rents.  The  rule  that  a 
mortgagee  in  possession  Is  not  entitled  to 
compensation  for  personal  serrices  In  the 
management  of  the  propoty  Is  not  taiflexlble, 
even  in  those  states  where  tbe  rule  obtains. 
Turner  t.  Johnson,  90  Ua  4S1,  7  S.  W.  670; 
6  Am.  8t  Rep^  62.   In  many  Jurisdictions 


commissions  are  allowed.  11  BncycLof  Law, 
241,  and  cases  cited  In  note.  In  this  case 
the  court  made  what  we  think  was  a  liberal 
allowance  against  the  mortgagee  for  rents 
tm  the  whole  period,  espedally  In  view  of 
the  lack  of  evidence  tending  to  show  n^li- 
gence  or  want  of  care  in  handling  the  prop- 
erty, and  the  court  saw  fit  to  lessen  the  hard- 
sblp  by  allowing  appellee  compensation  for 
coDectbig  the  rente.  The  allowance  under 
all  -the  circumstances  was  not  Inequitable, 
and  ttierefore  will  not  be  disturbed. 

[I]  Another  point  raised  by  the  cross-aih 
peal  is  tbe  refusal  of  the  court  to  credit  ap- 
pellee with  usurious  interest  which  he  claim- 
ed was  exacted  from  him,  and  to  credit  talm 
with  an  additional  amount  by  w&y  of  tot- 
feiture.  in  a  recent  case  (live  Stock  Co.  v. 
Trading  Ga.  87  Kan.  221,  128  Pac.  78&),  It 
was  ruled  in  the  syllabus  that:  "Where  a 
party  asks  a  court  to  declare  a  deed  to  be 
In  effect  a  mortgage,  he  may  be  required,  as 
a  condition  to  recd-vlng  such  eqoltable  re- 
lief, to  forego  0ie  advantage  <a  any  statu- 
tory penalties  for  the  exactlcai  of  usury,  and 
to  submit  to  a  diarge  of  die  principal  of  the 
debt  and  legal  Interest"  We  And  no  error 
in  the  manner  in  whldn  the  court  roidered 
the  accounting. 

Tbe  Judgment  Is  afllxmed.  AH  the  Justfces 
concurring. 


Digitized  by 


1178 


129  PACIFIC  REPOBTEB 


(Kan. 


JOLUFF  T.  KANSAS  CITT  WESTERN  BT. 
CO. 

(SnpnuM  Court  of  Kansaa.    Ftb.  8,  1013.) 

(BvllahU9  hv  the  Court.) 
X,  Masteb  and  Sebvant  (8  230*)— Injobt  to 

Sbbvaniv-Coittributobt  Neouobncb. 
An  employ^  cannot  recover  for  injaries 
received  in  cooaequence  of  the  place  where  he 
was  at  work  being  too  dark,  where  sufficieat 
electric  lights  were  provided,  and  he,  knowing 
of  the  location  and  use  of  the  switch,  omitteo 
to  turn  them  on. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  710-^;  Dec.  Dig.  1 
235.*] 

2,  UA8TKB  AND  SbBVANT  (|  207*)— IlfJUBIES 
TO  SEBVANT— DANGEaODS  FBEMISES. 

Where  It  ia  essential  to  a  plaintiff's  case 
that  he  prove  certain  electric  ughts  to  have 
been  out  because  they  were  in  bad  cmidition, 
and  not  merely  because  they  were  not  turned 
on,  a  finding  that  there  was  no  evidence  to 
show  wtiy  they  were  not  bomlng  la  fatal  to  a 
recovery. 

[Bd.  Note.— For  other  cases,  see  Ifaster  and 
Servant.  Gait  Dig;  H  119S-ll^:  Dec.  Dig.  I 
297.*] 

Appeal  from  Cmirt  of  OommoD  Pteaa,  Wy- 
andotte County. 

Action  by  William  Jolliff  against  the  Ejin- 
sas  Caty  Western  Railway  Company.  Judg- 
meat  for  plaintifr,  and  detttidant  appeals. 
Reversed,  with  dlrecUona. 

Bosenborger  A  Beed,  of  Kansas  Oty,  Mo., 
for  appellant  Henry  Meade  and  O^bomas  J. 
Wblt^  both  of  Kansas  City,  Kan.,  and  W. 
Ob  Biiftel,  of  Kansas  City»  Mo.,  tot  a^iellea. 

MASON.  J.  William  JoUifl  was  in  the  em- 
ploy of  an  Intemztwn  electtlc  railroad  com- 
pany as  night  repairman.  His  duties  were 
to  take  charge  of  disabled  cars  brought  to  a 
machine  shon  and  do  such  work  iqmn  them 
as  mi^t  be  directed.  He  had  beoi  so  on- 
I^oyed  for  several  years.  The  cars  were 
brongbt  into  the  shop  over  a  trai^  under 
wlildi  was  a  pit  about  six  f^  de^,  to 
able  workmen  to  get  beneath  tiie  car.  Pro- 
vision was  made  for  lighting  the  pit  by  five 
electric  bulbs,  all  on  the  same  circuit  Two 
were  below  the  stringers.  One  night  Jolliff 
was  directed  to  take  a  disabled  car  from  the 
yard  to  the  shop  and  repair  it.  He  stood 
upon  the  rear  of  the  car,  while  a  helper,  act- 
ing as  motorman,  backed  it  Into  the  bam. 
As  it  entered  tlie  bam,  he  discovered  two 
pairs  of  car  wheels  on  the  tract  over  the 
pit  Upon  his  signal  the  car  was  stopped, 
and  he  stepped  from  it  to  remove  them.  He 
pushed  one  pair  a  little  distance  away  from 
the  car,  and  then  undertook  to  move  the 
other  !□  the  same  direction.  Some  oil  had 
been  spilled  on  the  floor,  whicli  caused  his 
foot  to  slip,  and  he  fell  over  the  moving 
wheels,  which  rolled  against  the  other  pair. 
His  hand  was  caught  between  the  wheels, 
and  he  was  otherwise  injured.  He  sued  the 
company  and  obtained  a  Judgment  from 
which  the  defendant  appeals. 


The  Jury  found  that  wlille  the  plalntUTs 
fkiU  was  caused  by  the  oily  floor,  the  defend- 
ant was  not  guilty  of  any  negligence  by  rea- 
son of  the  oil  being  there.  They  also  found 
that  the  defoidant  was  not  negligent  with 
req)ect  to  the  quality  of  the  furnished  for 
use  in  the  plaiDtUTs  lantern,  concerning  i^ch 
he  liad  made  some  complaint  These  mat- 
ters being  eliminated,  the  sole  ground  of  neg- 
ligence relied  upon  to  sustain  the  Judgmoit 
is  the  failure  of  the  defendant  to  provide 
sufficient  light  in  the  repair  riiop.  The  dec- 
trlc  lights  already  referred  to  bad  been  out 
of  order  several  times  within  the  preceding 
three  weeks — had  been  repaired  and  burned 
out.  the  plaintiff  said,  probably  tliree  or  four 
times.  Three  days  before  the  Injury  tiie 
plaintiff  notified  the  foreman  that  the  li^ts 
were  in  bad  condition,  and  a  promise  was 
made  to  repair  them.  They  were  not  bom- 
lng whKi  the  car  was  brought  Into  the  bam. 
The  plaintiff  at  the  time  did  not  know  wheth- 
er or  not  the  U^ts  were  out  of  order. 

[1]  A  switch  for  turning  them  on  and  off 
was  located  on  the  wall  of  the  shop;  its  loca- 
tion being  known  to  the  platntlfL  In  view 
of  these  facts,  the  vital  question  in  the  case 
was  whether  the  lights  were  out  of  order 
at  the  time.  Of  course,  if  they  were  In  good 
condition,  but  were  turned  off,  the  plaintiff 
could  not  recover  for  injuries  resulting  from 
his  own  omission  to  turn  th«u  on.  The  exact 
questloQ  upon  whi<^  the  case  turned  was 
submitted  to  the  Jury  in  these  words:  "State 
whether  the  lights  were  out  of  order  or 
whether  they  were  in  workii^  ordw,  bnt 
were  not  burning  because  they  were  turned 
off."  They  answered:  "No  evidence  to  show 
why  they  were  not  burning."  This  was  a 
direct  and  spedflc  finding  against  the  plain- 
tiff upon  the  precise  matter  In  issue.  In 
order  for  him  to  recover,  he  was  required  to 
prove — that  is,  to  convince  the  Jury  by  a 
pr^nderance  of  the  evidence— not  mer^ 
that  the  lights  were  not  burning,  but  that 
they  were  in  t>ad  condition,  and  could  not 
have  beoi  lighted  by  turning  <hi  the  swltdi. 

[2]  The  Jury,  being  asked  whether  the 
lights  were  out  of  order,  or  were  in  ordor. 
but  wtte  dark  because  they  were  turned  off, 
answered  that  there  was  no  evidence  to  Show 
why  tb^  were  not  burning.  TUs  is  an  ex- 
plicit statement  that  there  was  no  evidence — 
tiiat  is,  no  persuasive  evldmce,  no  inwpon- 
derance  of  the  evidence — that  the  want  of 
light  was  due  to  the  fault  of  the  defendant 
Burks  v.  Railway  Co.,  83  Kan.  144,  100  Pac 
1087.  "Where,  to  a  question,  the  Jury  re- 
spond, 'We  don't  know,'  or  in  any  like  man- 
ner, such  an  answer  Is  tantamount  to  a  sim- 
ple denial;  for  If,  from  the  testimony,  the 
Jury  do  not  know  whether  an  alleged  fact 
exists,  it  follows  that  the  testimony  does  not 
show  that  it  exists,  and  th»efore,  for  tlie 
purposes  of  the  case,  it  does  not  exist"  Mor- 
row V.  County  of  Saline,  21  Kan.  484  (Syl.  2). 
That  is,  such  an  answ«r  is  oonstmed  as  a 
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finding  against  the  party  bearing  the  burden 
of  proof  as  to  that  particular  matter.  Groan 
V.  Baden,  73  Kan.  364,  85  Pac  532.  Where 
the  Jury  find  that  there  1b  no  evidence  upon  a 
particular  matter,  the  effect  la  still  more 
obvious.  No  construction  Is  necessary.  The 
finding  is  positive  and  afflrmatlve  that  there 
has  been  a  failure  of  proof,  and,  where  it 
wncems  a  fact  essential  to  the  plalntlfTs 
case,  it  precludes  his  recovery.  Here  the 
plaintiff  was  required  to  show  to  the  satis- 
faction of  the  Jury  that  the  reason  why  the 
lights  in  the  shop  were  not  burning  at  the 
time  of  his  injury  was  because  they  were 
-out  of  order,  and  not  simply  because  they 
were  not  turned  on.  The  Jury  found  that 
this  fact  was  not  proved,  and  the  finding  Is 
fatal  to  a  recovery. 

The  Judgment  is  reversed,  with  directions 
to  render  Judgment  for  the  defendant.  All 
the  Justices  concurring. 


SANBOBN  T.  CITY  OF  WICHITA. 
{Supreme  Court  of  Kansas.  Feb.  8,  1918.) 
fByUahut  hp  the  Court.) 

Appeal  and  Ebbob  (8  1005')— Rsvaw— Sot- 

noxiHOT  or  Evidence. 

In  an  action  wheretai  the  evidence  fairly 
tends  to  support  the  findings  and  verdict,  which 
are  approved  by  the  court,  and  judgment  is  ren- 
dered in  accordance  therewith,  the  judgment 
will  not  he  reveised  In  this  court  on  the  ground 
of  the  insufBdeney  of  the  evideaee. 

[Ed.  Vote.—'B'or  other  cases,  see  Appeal  and 
Brror,  Gent.  Dig.  H  SSGO^^SSTB,  8848-8900; 
Dec  Dig.  i  1005.*] 

AMwal  from  DIstriet  Court,  Sedgwick 
County. 

Action  by  Nan<7  ^  Sanborn  against  the 
<Mt7  of  Wichtta.  Judgment  for  j^olntlff,  and 
dtfendant  appeals.  Affirmefl. 

Earl  Blake,  Jean  Bfodalene,  S.  B.  Amldon, 
and  B.  F.  Hegler,  all  of  Widiltat  for  a^wl- 
lant  Adams  A  Adams,  of  Wichita,  for  ap- 
pellee. 

SMITH,  J.  The  appellee  brought  this  ac- 
tion against  the  city  of  Widilta  to  recover 
damages  for  personal  Injuries  alleged  to 
have  been  received  by  her  in  stepping  upon 
a  loose  brick  at  a  point  wbrae  she  xteppeA 
off  the  sidewalk  to  cross  an  Intersecting 
street  She  alleged  that  loose  bricks  and 
parts  of  bricks  ware  scattered  npon  the  walk 


and  street  where  she  was  required  to  step 
in  pursuing  her  Journey;  that  such  bricks 
and  parts  of  bricks  had  been  negligently 
left  upon  the  street  by  the  city,  its  agents 
and  employ^ ;  that  stepping  npon  such  brick 
caused  her  to  fall  and  caused  her  injuries, 
which  she  details,  and  which  she  says  were 
caused  by  the  negligence  of  the  city,  to  her 
damage  in  the  sum  of  (5,000. 

The  city  denied  generally  the  allegations 
of  the  petition,  and  allied  In  answer  that 
at  the  time  and  place  charged  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
that  her  injuries,  if  any,  were  caused  thereby. 

After  a  somewhat  protracted  trial  the  Jury 
returned  a  general  verdict  In  favor  of  the 
plaintiff  for  $5,000  damages,  and  also  answer- 
ed numerous  spe<Aal  questions,  Involving  her 
cause  of  action  and  the  defense,  all  favor- 
ably to  the  appellee.  The  appellant  moved 
the  court  to  set  aside  the  verdict  and  grant 
a  new  trial,  which  moU<m  was  overruled  and 
an  appeal  duly  taken. 

Several  grounds  of  error  were  i^lgned  in 
the  motion  for  a  new  trial,  but  only  one 
ground  seems  to  be  specifically  urged  in  the 
brief  of  appellant,  viz.:  "The  district  court 
erred  in  refusing  to  sustain  defendant's  mo- 
tion for  a  new  trial,  on  the  ground  that  the 
verdict  and  the  amount  thereof  are  wholly 
unsupported  by  the  evidrace,  and  are  the  re- 
sult of  passion  and  prejudice." 

It  is  especially  urged  that  the  amount  of 
damages  allowed  Is  excessive.  Two  physi- 
cians testified  that  the  thigh  bone  was  brok- 
en near  the  hip  Joint,  and  the  bones  had  nev- 
er reunited,  and  the  injury  was  permanent 
One  of  the  physicians  testified  that  he  bad 
replaced  the  fracture  and  bandaged  it;  that 
he  saw  It  every  day  for  two  months ;  that  the 
effect  of  a  hip  fracture  is  a  great  deal  of 
pain  and  suffering  and  loss  of  appetite  and  a 
debilitated  condition  of  the  whole  system; 
that  he  took  care  of  her  for  two  months; 
that  she  was  able  to  move  about  some  when 
be  left  She  was  not  able  to  walk.  In  short, 
after  a  fair  trial,  the  evidence  fairly  sup- 
ported the  findings  and  verdict,  which  were 
approved  by  the  court  in  overruling  the  mo- 
tion for  a  new  trial  and  rendering  Judgment 
thereon.  It  baa  been  repeatedly  held  by  this 
court  that  in  such  a  case  the  Judgment  will 
not  be  reversed,  oil  the  ground  that  the  evi- 
dence Is  insufficient 

The  Judgment  is  affirmed.  AH  Oie  Justices 
concurring. 
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HTJTCHINS  T.  STANLET.t 
(Snpnm«  Court  of  Kanias.  Feb.  8. 1018.) 

ftiyOahui  if  the  Court.) 

1.  Bnxs  AiTD  Nona  <|  S60*)— Boita  Fjsm 

PUSCHAgBBS— OAHBUITO  TRAlf8ACnOir— B«- 
NKWAL. 

A  noDDegotiable  promiasor;  note  was  given 
to  cover  mar^ns  in  a  board  of  trade  transac- 
tion or  speculation  in  the  price  of  wheat;  no 
actual  sale  or  delivery  being  intended.  The 
instrament  was  indorsed  before  maturity,  for 
fall  Ttlnei  to  the  appellant,  who  took  it  with- 
out notice  of  the  consideration.  At  ntaturity 
the  appellant  was  informed  of  the  considera- 
tion, and  accepted  a  new  negotiable  note  for 
the  principal;  the  interest  being  paid.  In  this 
action  upon  the  new  note  it  is  Mid  that  the 
note  wss  given  In  a  gambling  transaction  pro- 
hibited by  Uw  (Gen.  Stat  1909.  |  6169),  and 
was  void  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  793;  Dec.  Dig.  {  360.*] 

2.  Bills  and  Notes  ({  430*)— Nonmegoti- 

ABLB  Nora— DBTBIfBES. 

The  assignee'  of  a  nonnegotiable  inatm- 
ment  stands  in  the  shoes  of  the  payee.  A  de- 
fense available  against  the  payee  fa  also  avail- 
able against  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
^tM^  Cent  Dig.  iS  1251-12S6;  Dee.  Dig.  | 

3.  Bills  akd  Notss  (|  141*)— Bbnewal. 

The  new  note  taken  In  exchange  for  the 
old  one  is  a  renewal  of  the  former  obligation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  338,  839,  350-354;  Dec. 
Dig;  i  141.*J        "  ™^  • 

4.  Bills  aitd  Notes  (g  818*)— Assighubnt— 
Notice  or  InrntiOTT. 

The  payee  of  the  new  note  Is  chsrgeable 
with  notice  of  the  infirmity  in  the  original  in- 
strument becanse  of  bis  knowledge  of  the  con- 
sideratioD,  aa  well  aa  from  Its  nonnegotiable 
form. 

[Ed.  Not&— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  754;  Dec.  Dig.  S  818.*] 

5.  Bnxs  and  Notes   ({  141*) —Renewal 

Note— CONBIDBBATION. 

The  conaidetation  of  the  new  note  is  the 
obligation  of  the  old  one.  This  consideration 
being  illegal,  a  recovery  cannot  be  allowed. 

[Ed.  Note.— For  other  cases,  see  BIUs  and 
Notes.  Cent-  Dig.  H  838,  339,  350-364;  Dec 
Dig.  i  141.*]        "  • 

AiNpeal  from  District  Court,  Lyon  Connty. 

Action  by  W.  E.  Hutchlns  against  L.  Stan- 
ley. Jn^gment  for  defraidant,  and  plaintiff 
aK)eal8.  Affirmed. 

J.  Harvey  Frith  and  L.  B.  Kellogg,  both 
of  Emporia,  for  appellant  O.  S.  Samuel,  ot 
Emporia,  for  appellee. 

BENSON,  J.  [1]  This  action  ia  upon  a 
promissory  note  made  by  the  appellee 'to  the 
order  of  the  appellant.  The  defense  Is  based 
upon  the  following  facts :  The  appellee  gave 
to  the  Kemper  Grain  Company  his  nonnego- 
tiable promissory  note ;  the  words  "to  order  or 
bearer"  not  being  contained  in  the  instru- 
ment Neg.  Inst  Law,  8  (Gen.  Stat  1909,  I 
1K254).  This  instrument  was  given  to  cover 
margins  in  a  board  of  trade  transaction 
or  speculation  in  tbe  price  of  wheat ;  no  ac- 


tual sale  or  delivery  having  been  oontemtfat- 
ed.  The  instrument  was  transferred  by  in- 
dorsement, without  recoursa,  to  tbe  ajnnUtnt 
b^ore  matorlty,  for  full  valae,  wbo  tot*  it 
wiOunit  knowledge  of  Its  conslderatlMi,  ot 
tbe  transBCtiini  In  which  It  was  gtveo.  At 
maturity  the  appellee  told  the  ai^lant  that 
he  had  lost  the  mone^  and  bad  giTw  tlie 
note  to  settle  for  margins  In  a  board  ot 
trade  transaction,  paid  the  aocroed  Interest 
and  gare  the  note  sued  ap«t  for  the  princi- 
pal sum ;  tbraeiQNm  the  old  Instrument  was 
surrendered  to  talm.  • 

The  deal  out  of  which  the  origliial  Instro- 
ment  arose  was  In  violation  of  section  5169 
of  tbe  General  Statutes  of  1909.  Having 
been  given  in  a  gambling  transaction.  In  vio- 
lation of  law,  it  was  roid  between  Uie  par- 
ties because  of  illegality  of  consideration,  l 
Bandolpb  on  Com.  Paper  (2d  Ed.)  Ii  515. 
617;  1  Parsons  on  Notes  and  Bills,  212; 
State  T.  Wilson,  73  Kan.  334,  343.  80  Pac. 
639,  84  Pac.  737, 117  Am.  St  Eep.  4T9. 

[I]  Whether  a  negotiable  promissory  note, 
given  for  such  consideration,  is  void  in  the 
hands  of  a  bona  fide  holder  for  value  is  a 
question  upon  which  the  decisions  are  In 
conflict ,  The  annotator,  in  119  Am.  St  Bep. 
at  page  176,  declares  that  there  Is  a  hope- 
less conflict  on  this  question,  and  supports 
Ms  declaration  by  a  multitude  of  citations. 
This  question,  however,  is  not  involved  here; 
for  the  Instrument  was  not  negotiable,  and 
the  transferee  was  not  entitled  to  the  protec- 
tion given  to  the  holder  of  negotiable  Instru- 
ments In  due  course.  Neither  is  tbe  action 
upon  that  obligation. 

[3]  It  is  a  general  rule  that  a  renewal  be- 
tween the  parties  of  a  note  void  for  Illegality 
of  conslderatiou  la  likewise  vcdd.  3  Randolph 
on  Com.  Paper,  {  1584 ;  Bishop  on  Contracts, 
I  488.  Many  decisions  support  this  mle; 
but  the  new  note  here  was  not  giy^  to  tbe 
payee  of  the  old  one,  but  to  his  Indorsee,  and 
it  Is  contended  that  the  general  mle  is  in- 
applicable to  this  situation.  Tbe  argument 
of  the  appellant  Is  that  the  new  note  should 
be  treated  as  a  payment  and  not  as  a  re- 
newaL  This  is  not  the  effect  of  giving  a 
new  note,  unless  it  Is  so  Intended  or  agreed ; 
and  there  Is  nothing  In  the  evidence  to  show 
that  it  was  received  otherwise  than  In  the 
usual  way  In  renewal  of  the  former  obliga- 
tion. 2  Dan.  Neg.  Inst  (Sth  Ed.)  H  1266, 
1266a;  3  BandoliA  on  Com.  Fapw  &a  Ed.> 
I  1571. 

While  the  cases  are  numerous  in  which  the 
effect  of  renewals  between  tbe  parties  of 
notes  tainted  by  illegality  .of  consideration 
is  considered,  not  so  many  have  beoi  fimnd 
involving  renewals  given  to  an  indorsee  w 
assignee.  In  Missouri,  where  tbe  note  ot  a 
married  woman,  given  for  a  worthless  pat- 
ent right,  was  Invalid  because  of  her  cov* 
erture,  it  was  beld  to  be  ycH  In  the  hands 
of  an  Indorsee;  and  that  a  new  note,  given 
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to  tbe  Indorsee  In  renewal,  to  which  her 
want  of  ability  did  not  attach,  was  also 
void.  The  conrt  said:  "Tbe  original  note 
being  Told  because  of  the  InaUU^  of  tbe 
payor,  Mrs.  Leedy,  to  make  a  contract  of  this 
kind  on  account  of  her  coverture,  It  was 
Totd  In  the  hands  of  plaintiff  as  Indorsee, 
even  without  notice  of  the  fact  that  It  was 
obtained  by  fraud,  and  was  withoot  consid- 
eration ;  and,  although  the  last  note  was 
ClTen  In  rraewal  of  the  flnit,  tb^e  was  no 
consideration  therefor,  and  It  was  subject  to 
the  same  defenses  as  was  tbe  original  note." 
Clomlngs  T.  Leedy.  U4  Ha  454,  4TS,  21  S. 
W.  804. 

In  California,  in  an  action  upon  a  promis- 
sory note  made  in  renewal  to  the  assignee 
of  a  nonn^otlable  Instrummt,  which  had 
been  given  In  consideration  of  a  gambling 
debt  and  indorsed  to  the  payed  of  tbe  note 
sued  upon,  it  was  held  that  an  asiri^ee  at 
enCh  an  instrument  is  in  no  better  position 
than  the  payee ;  and  that  notes  ^ven  in  xe> 
newal  are  of  no  more  validity  than  the  orig- 
inal obligation.  It  was  also  held  that,  al- 
though tibe  renewal  notes  In  that  case  were 
given  in  compromise  of  a  suit  pending  upon 
the  old  note,  they  were  still  tainted  with 
the  lU^aUty  of  that  instrument,  and  pay- 
ment could  not  be  enforced.  It  is  true 
that  it  was  allied  that  the  asslgnmettt  was 
«nly  colorable,  and  that  the  assignee  to 
whom  tbe  renewals  had  been  executed  was 
only  an  agent  of  the  first  payee.  TMs  fea- 
ture of  the  case  was  not,  however,  deemed 
important  It  was  said  In  the  opinion: 
'Under  tlie  rule  which  we  bold  applicable 
here,  it  would  seem  tliat  tbe  qnesUon  as  to 
whether  Beid  [p^ee  of  ttie  renewal  notes] 
or  the  ^andl8d08ed  equitable  owner,*  whom 
be  testified  that  he  r^resraited,  had  actual 
notice  of  the  drcumstanees  under  wfaidi  the 
M<^hon  notes  were  given  was  entirely  im- 
material In  this  controversy.  Those  notes, 
as  already  stated,  were  not  n^ottable,  and 
the  successors  of  McMafaon  took  them  sub- 
ject to  any  objections  that  might  be  made 
to  their  validity.  They  stand  here  in  tbe 
shoes  of  McMahon.  and  any  answer  to  a 
claim  based  thereon  that  would  have  been 
available  against  him  is  available  gainst 
them.  This  includes  not  only  such  defenses 
as  might  seasonably  be  urged  by  the  maker 
of  the  notes,  but  also  such  objections  to  tbe 
«nforcement  of  the  claim  on  the  ground"  of 
Illegality  as  might  appear  to  the  courts, 
when  an  attempt  was  made  to  enforce  it 
They  took  the  notes  with  knowledge,  con- 
clusively Imputed  to  them,  that  If  they  were 
ultimately  found  to  be  based  upon  an  Il- 
legal consideration  there  could  be  no  recov- 
«ry  thereon ;  and  that  the  maker  of  the  notes 
could  not,  by  any  agreement  of  ratlflcatlon 
or  compromise,  render  them,  or  instruments 
given  in  place  thereof,  enforceable  by  the 
courts,  when  their  Illegality  should  be  made 
to  appear.  The  defense  of  want  of  notice 


I  of  the  illegality  of  a  contract  is  available 
only  where  tbe  contract  Is  a  negotiable  In- 
strument In  the  hands  of  one  who  has  ac- 
quired it  for  value  l>efore  maturity,  and  In 
the  ordinary  course  of  business.  •  •  * 
It  Is  therefore  unnecessary  to  determine 
whether  the  evidence  shows  that  Held  had 
actual  notice  of  the  Invalidity  of  the  notes 
at  the  time  they  were  transferred  to  him." 
Union  Collection  Co.  v.  Buckman,  160  Gal. 
159,  88  Pac.  708.  9  U  B.  A.  (N.  S.)  668,  119 
Am.  St  Bep.  164,  171,  11  Ann.  Cas.  009. 

Elsewhere  In  the  same  opinion  it  is  said: 
"That  a  court  refuses  to  allow  the  law  and 
the  machinery  of  the  courts  to  be  made  use 
of  for  the  enforcement  of  111^1  contracts, 
and  leaves  tbe  parties  precisely  where  It 
finds  them,  under  tbe  rule  expressed  In  the 
maxim,  'Bx  turpi  causa  non  oritur  actio.'  It 
is  therefore  settled  that  tbe  failure  of  tbe 
party  against  wbom  eudi  relief  Is  sought  to 
make  objection  upon  tbe  ground  of  illegality, 
or  the  waiver  of  such  objection  "by  bim,  or 
even  his  express  consent  that  the  court  may 
enforce  such  illegal  contract,  will  not  Justify 
a  court  in  enforcing  the  same." 

[4]  The  anlgnee  ot  a  nonnegotiable  in- 
strument stands  In  the  shoes  of  the  payee. 
A  defianse  available  i^Eainst  the  payee  is  also 
amiable  ^ainit  blm.  Graham  v.  miaon,  6 
Kan.  489.  It  alurald  also  be  observed  that 
when  the  aK>oUant  took,  the  note  upon  which 
he  Bues  he  was  told' that  tbe  original  Instru- 
ment bad  been  ^ven  in  settlement  of  mar- 
gins in  a  board  of  trade  transactiraL 

In  Wu»n  V.  Jordan,  13  B.  I.  193,  194,  it 
was  held  that  a  note,  ^ven  in  substitution 
or  novation  of  another '  note,  which  bad 
been  made  without  consldmtion,  is  also 
without  ctmsideratltm.  In  that  case  a  mar- 
ried woman  bad  conv^red  realty  as  a  feme 
sole,  which  it  was  held  that  she  could  not 
legally  do  in  the  drcumstanees  shown.  Her 
grantee  made  a  conveyance  of  tbe  propoty 
to  another.  Thoeopon  the  woman  referred 
to  canceled  a  note  and  mortgage,  which  she 
had  taken  in  consideration  of  her  deed,  and 
by  substitution  or  novation  took  tbe  note 
and  mortgage  of  the  last  grantee.  The  court 
held  that  the  deed  of  the  married  woman  was 
a  nullity,  and  the  notes  taken  therefor  were 
without  consideration;  that  the  grantees, 
having  received  nothing,  had  nothing  to  con- 
vey, and  consequently  tbe  second  note  was 
also  without  consideration.  It  was  said :  "It 
follows,  if  the  original  note  and  promise 
were  both  without  consideration,  that  the 
new  not^  into  which  they  were  transmuted 
by  novati(ni,  was  likewise  without  considera- 
tion.  *  • 

A  note,  given  for  an  illegal  conMderatlon 
in  furtherance  of  transactions  prohibited  by 
statnte,  and  in  fact  declared  to  be  felonious, 
is  certainly  no  better  than  one  given  without 
any  consideration:  and,  unless  tbe  payment 
made  to  the  Kemper  Grain  Company  should 
be  treated  as  the  consideration,  the  appellant 
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cannot  recover.  It  Is  believed  that  the  true 
consideration  for  the  new  note  is  the  old  ob- 
ligation. To  hold  otherwise  would  seem  to 
give  to  the  nonn^otlable  Instmment  the 
qoallty  of  negotiability,  excluding  a  defense 
good  against  the  payee.  However,  decisions 
bearing  upon  that  question  will  now  be  con- 
sidered. In  a  case  In  North  Carolina  it  ai>- 
peared  tlutt  a  negotiable  note  had  been  glv^ 
for  money  won  at  cards.  It  was  Indorsed  to 
a  holder  for  value  before  maturity,  without 
notice  of  the  consideration.  In  a  suit  by  the 
indorsee  the  court  said:  "A  note  to  secure 
the  payment  of  money  won  at  cards  is  void 
by  statute.  Although  the  note  be  passed  by 
Indorsement,  for  valuable  consideration,  and 
without  notice  to  the  Indorsee,  It  is  void  In 
his  hands.  So  if  the  maker  executes  a  sec- 
ond note  to  the  original  payee,  either  In  re- 
newal of  the  first  note  simply,  or  including 
another  debt,  the  second  note  is  void;  for  It 
is  to  secure  the  payment  of  money  won  at 
cards,  and  the  taint  In  the  part  of  the  con- 
sideration vitiates  the  whole — 'a  rotten  egg.* 
Palmer  v.  Giles,  6  Jones'  Eq.  [S8  N.  C]  76. 
In  OUT  case  the  maker  executed  the  second 
note  to  OeOveri,  who  was  the  Indorsee  for 
valuable  condderatlMi,  and  wUhoat  notice. 
This  second  note  was  given  to  secure  the 
price  paid  by  CUvert  for  the  first  note,  and 
not  to  secure  the  payment  ot  the  money 
which  Ohrlstmas  had  wpn;  -  for  the  purpose 
of  making  it  must  be  referred  to  the  proxi- 
mate, and  not  Qua  remote,  cause.  The  con- 
sideratlon,  therefore,  Is  ncA  tainted  by  the  11- 
legaUt}'  which  vitiated  the  first  nota"  Cal- 
vert v.  Williams,  94  N.  a  168. 

The  all-important  distlnctirai  betwem  that 
case  and  Qiis  Is  that  the  first  note  was  nego- 
tiable The  indorsee,  having  the  r^ht  to  en- 
force payment,  would  have  the  same  ri|^t 
with  respect  to  a  renewal  not& 

In  Burton  v.  Stewart,  62  Barb.  (N.  T.)  104, 
a  negotiable  note,  given  to  the  president  of  a 
corporation  for  an  illegal  consideration,  was 
held  to  t>e  enforceable  by  a  bank  which  had 
discounted  It  before  maturity,  without  notice 
of  the  Infirmity;  and  it  was  also  held  that 
another  note,  given  to  the  bank  in  renewal, 
was  a  valid  obligation  against  the  maker.  It 
was  said,  however,  that  if  the  pretddent  of 
the  corporation,  payee  In  the  first  note,  had 
taken  it  up  at  maturity  he  could  not  have  re- 
covered upon  It;  for  he  would  have  held  It 
clothed  with  the  same  rights  existing  at  the 
time  of  the  transfer.  It  will  be  seen  that  the 
renewal  note  In  the  case  last  dted  was  held 
valid  because  the  original  note  was  negotia- 
ble, and  was  taken  In  due  course. 

In  a  case  In  Kentucky  the  subject  was  con- 
sidered from  a  somewhat  different  point  of 
view.  Several  notes  bad  been  given  for  lot- 
tery tickets — an  illegal  consideration.  They 
were  assigned,  and  the  maker,  having  obtain- 
ed fort)earance  for  some  time  from  the  as- 
signee, made  a  new  note  for  the  amount  of 
the  old  ones  to  a  creditor  of  the  a—igtifift^  and 


thereupon  the  assignee  was  glvea  cnrespond- 
Ing  credit  on  his  Indebtedness  to  the  new 
payee.  The  new  note  was  held  valid,  on  the 
ground  that  the  maker  could  waive  the  ille- 
gality, and  had  done  so  by  giving  the  renew- 
al note.  The  court  said:  "Whatever  111^1- 
Ity  there  may  have  been  in  the  lottery,  or 
fraud  In  the  management  and  ibawlng  there- 
of, and  however  availing  the  Illegality  and 
fraud  may  have  been  when  urged  by  Olds  in 
vacation  of  the  notes,  of  which  the  tickets 
were  the  consideration,  yet  It  was  competent 
for  him  to  waive  the  UlegaUty  and  fraud  and 
affirm  them.  This,  we  think,  he  has  done  In 
a  very  effectual  manner;  for  it  is  not  pre- 
tended that  Levin  Shrevee  did  not  pay  a  telr 
and  full  consideration  for  them.  His  claim 
to  this  amount  was  honest,  and  could  have 
been  enforced  against  the  assignor  upon  his 
failure  to  receive  It  In  the  exadse  of  vigi- 
lant pursuit,  from  the  obligor.  But  the  obli- 
gor, with  a  full  consciousness  of  his  legal  ex- 
emption from  the  payment,  promises  the  a»- 
slgnee  payment,  and  by  repeated  promises  of 
payment  obtains  repeated  fortMarance,  and  at 
length  takes  up  the  four  notes  and  executes 
to  the  creditors  of  the  assignee  his  note  for 
their  aggregate  amount,  wh^eby  the  as- 
signee obtains  a  credit  with  them  tor  that 
amount  This,  we  think,  Is  a  strong,  practi- 
cal waiver  by  Olds  of  whatever  of  fraud  and 
illegality  there  may  have  been  In  the  original 
transaction."  William  Shzeve  et  aL  v.  Wil- 
liam Olds,  2  A.  K.  Marsh.  (Ky.)  141. 

The  proposition  that  Illegality  of  considera- 
tion Is  waived  by  a  renewal  made  to  the  same 
party  or  to  anothw,  with  notice  of  the  taint, 
is  opposed  to  the  weight  of  authority.  Ran- 
dolph says:  "The  condderatlon  which  be- 
longs to  the  original  paper  belongs  to  a  re- 
newal also.  This  Is  true  also  of  a  note  giv- 
en by  the  maker  of  the  original  note,  with  Its 
payee  as  surety,  to  a  snbseqn^t  holdw  of 
such  note,  in  renewal  of  It."  Bandolph  on 
Com.  Paper,  |  460. 

"The  principle  is  that  where  the  original 
promise  is  tainted  with  Illegality  the  taint 
cannot  be  removed  by  a  new  promise  based 
on  the  old  one."  Kote,  9  Ij.  B.  A.  (N.  S.)  668. 

A  contract  made  for  the  purpose  of  giving 
effect  to  an  agreement,  void  because  opposed 
to  public  policy,  is  also  void,  unless  the  con- 
tract be  negotiable  and  In  the  hands  of  a 
bona  fide  holder  for  value  before  maturity, 
without  notice  of  Its  character.  Greenhood 
on  Public  Policy,  rule      p.  8. 

In  an  action  by  the  holder  of  a  note  made 
to  an  Indorsee  of  another  note,  which  had 
been  given  by  the  same  maker  for  an  lil^l 
consideration.  It  was  held  that:  **The  same 
defense  which  the  defendant  might  have 
made  to  an  action  by  an  Indorsee  of  the  note 
originally  given  by  him  may  be  made  by  him 
in  this  action  on  Uie  note  given  In  renewal  of 
the  original  note.  Both  notes  were  given  for 
the  same  unlawful  consideration."  Holden  T. 
Cosgrove^  78  Mass.  (12  Gray)  216. 

It  has  been  held  that  the  compromise  of  an 
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entirelr  nnfotmded  dalm  1b  not,  of  Itself,  a 
TftUd  consideration  for  a  new  promise  to  pay 
it  Crenta  t.  Hell,  etc.,  89  Ky.  429, 12  8.  W. 
926. 

It  was  said.  In  Pitkin  t.  Noyes,  48  N.  H. 
294,  97  Am.  Dec.  615,  2  Am.  Rep.  218,  that 
"the  snrrender  or  dlsdiarge  of  a  claim  which 
Is  utterly  without  foundation,  and  known  to 
be  so,  iB  not  a  good  consideration  for  a  com- 
promise ;  bat  It  1b  otherwise  if  the  claims 
are  doubtful,  and  so  understood  by  the  par- 
ties; and  In  such  a  case  the  consideration 
will  not  be  defeated  by  showing  that.  In  foet, 
no  valid  claim  really  existed."  This  ai^}ear8 
to  be  the  g«i»-al  mie.  Wbarton  on  Con- 
tracts, S  03S.  This  principle  applies  with 
greater  force  where  the  claim  compromised 
is  based  upon  an  unlawfal,  as  dlstii^rnlshed 
from  a  merely  Insoffldent,  consideration.  Un- 
ion OoUectlon  Go.  r.  Bu<Aman,  150  GaL  169, 
88  Fac.  708,  9  L.  B.  A.  (N.  S.)  668,  119  Am. 
St  Rep.  164, 11  Ann.  Gas.  609;  Beed  t.  Brew- 
er (Ter.  GiT.  App.)  86  S.  W.  99. 

Where  a  note,  gXvexi  In  conedderation  ot  the 
sale  of  a  Btock  of  intozicattng  liquors,  had 
been  surrendered,  and  a  new  note  bad  been 
taken  ttom  a  firm  to  whom  the  stock  bad 
been  transferred,  and  an  action  was  brought 
and  goods  attadied  npon  the  new  not^  it 
was  bold  ttiat  the  conidderatlon  of  the  first 
note  was  Illegal,  and  that  this  infirmity  af- 
fbcted  the  new  note;  both  having  been  taken 
with  notice  ot  the  illegality.  It  was  also 
held  that  a  compromise  of  tbe  snit.  wherry 
Uie  attachment  was  released  npon  promise  to 
pay  the  note^  was  not  a  8affl<dait  considera- 
tion. The  court  said:  "Tbe  original  notes  of 
Blake  and  Caldwell,  as  between  tbe  parties 
to  them,  bad  no  li^al  validity  or  value  (Fnl- 
ler  V.  Bean,  SO  N.  H.  186;  BUaa  v.  Bralnard, 
41  N.  H.  261;  Perkins  v.  Cummings,  2  Gray 
LMasB.}  2S8;  Gray  v.  Hook,  4  Comst  [4  N. 
T.]  449;  and  see  VIser  v.  Bertrand,  14  Ark. 
267, 16  U.  8.  Dig.  [G.  S.]  19,  |  90),  and  would 
have  been  equally  valueless  In  tbe  hands  of 
an  indorsee  with  notice.  Chltty  on  Bills,  96. 
It  wonld  seem  somewhat  strange  If  the  sur- 
render of  such  notes  by  one,  In  whose  hands 
they  were  void,  to  the  maker  or  another,  in 
whose  hands  they  would  be  equally  invalid, 
could  furnish  a  sufficient  consideration  for  a 
note  by  either  of  the  latter  to  the  former. 
•  ♦  •  We  think  that  the  trouble  of  the 
surrender  cannot.  In  a  case  like  this,  be  held 
a  sufficient  consideration  for  tbe  notes  given 
by  Blake  &  Wllklns;  for  If  either  of  these 
latter  propositions  were  true  there  would  be 
a  sufficient  consideration  for  tbe  renewal  of 
tbe  notes  between  the  original  parties.  The 
surrender,  forbearance,  or  assignment  of  a 
claim  having  no  legal  validity  Is  not  a  suffi- 
cient consideration  for  a  promise.  *  *  « 
The  abandonment  of  legal  proceedings  com- 
menced where  there  Is  palpably  no  cause  of 
action  Is  not  a  good  consideration  for  a  prom- 
ise."  Kidder  t.  Blake.  46  N.  H.  680. 

Tbe  appellant  bad  already  paid  bis  money 


to  the  Kemper  Grain  Company  wboi  he  took 
the  new  note.  He  parted  with  nothing;  nor 
did  the  appellee  receive  anything  in  consid- 
eration for  it  It  was  a  mere  substitution  of 
one  promise  for  another,  both  resting  upon 
the  same  Illegal  consideration,  of  which  the 
appellant  had  actual  notice,  as  well  as  no- 
tice afforded  by  the  form  of  tbe  original  in- 
strument Graham  v.  Wilson,  supra.  Tbe  re- 
newal Is  not  free  from  the  Infirmity  of  the 
original  Instrument  The  poison  of  Ill^Uty 
rematos  In  the  new  note;  for  it  is  a  continur 
atlon  of  tbe  former. 

An  observation  of  the  Supreme  Court  of 
Texas  Is  deemed  applicable  here:  "If  a  note 
Is  tainted  by  the  consideration  of  the  demand 
for  which  it  Is  given,  there  can  be  no  good 
reason  for  drawing  the  line  at  tbe  first  note 
If  the  first  Is  taken  up  and  a  new  one  given 
in  its  stead,  to  obtain  an  extension  of  time, 
to'onbrace  in  it  additional  demands,  or  for 
other  pnrposee,  tbe  illegal  conslderatlim  la 
as  distinctly  traced  in  tbe  second  note  as  in 
tbe  first  Tbe  new  considerations  dilute,  but 
do  not  neutralise  or  extinguish,  the  poison." 
Wegner  Broe.  t.  Blering  &  Co.,  9ti  Tex.  607. 

The  appellant  cites  Calvin  v.  Sterritt,  41 
Kan.  21B.  21  Pac.  lOS,  In  snnwrt  of  his  con- 
trition that  tbe  new  note  Is  valid.  TbB  re- 
Bolt  in  that  case^  It  wlU  be  seen,  d^praded  on 
a  qnestiui  of  fact  It  was  aal^  however,  In 
tbe  iqiibilon:  "The  general  rule,  as  laid  down 
in  tbe  text  by  Daniel  in  his  work  on  Nego- 
tiable Instruments,  Is  that,  if  the  considera- 
tion of  tbe  original  note  be  lU^al,  a  renewal 
of  it  will  be  open  to  the  same  objection  and 
defense ;  but  If  at  the  time  ttie  renewal  was 
executed  the  parties  signing  knew  of  the 
tnni  in  tbe  original  they  will  be  regarded 
as  purging  tbe  contract  of  ft'aud,  and  cannot 
then  plead  it" 

Tbe  latter  part  of  tbe  above  quotation  Is 
set  ont  In  appellant's  Inief .  It  will  be  observ- 
ed that  tbe  court  referred,  first  to  illegal 
considerations,  and  said  that  renewals  In 
such  cases  would  be  open  to  tbe  same  de- 
fuse, and  then  referred  to  cases  of  fraud 
which  might  be  purged  from  a  contract  by 
renewal  made  with  knowledge  of  the  fact 
This  distinction  Is  clearly  stated  by  the  au- 
thor referred  to  In  the  opinion:  "If  the  con- 
sideration of  the  original  bill  or  note  be  Il- 
legal, a  renewal  of  It  will  be  open  to  the 
same  objection  and  defense;  and  If  the  orig- 
inal Instrum^t  was  obtained  by  fraud  a  re- 
newal of  It  by  the  original  parties,  without 
knowledge  ot  the  fraud,  would  stand  upon 
the  same  footing.  But  if  at  tbe  time  the  re- 
newal was  executed  tbe  parties  signing  knew 
of  the  fraud  In  the  original  they  will  be  re- 
garded as  purging  the  contract  of  tbe  fraud, 
and  cannot  then  plead  it"  1  Dan.  Neg.  Inst 
(6th  Ed.)  I  206. 

[i]  It  will  be  se^  that  the  opinion  In  the 
Calvin  Case  merely  undertook  to  brlefiy  state 
I«upoBltlons  contained  In  tbe  treadae  referred 
to,  which  are  not  In  conflict  with,  bat  which 
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anK»ort,  the  oondadon  tbat;  wlure  a  renewal 
note  Is  taken  wltb  notice  of  the  Illegal  con- 
sideration of  the  original  Instrument,  It  Is 
tainted  with  the  same  tU€«aUty,  and  pay- 
ment will  not  be  enforced. 
The  Judgment  la  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  SMITH, 
POSTER,  and  WEST,  JJ^  concurring. 

MASON,  J.  (concurring  spedidly).  I  con- 
cur In  the  affirmance  of  the  Judgment  of  the 
district  court,  bnt  do  so  spectflcally  upon  the 
gnmnd  tliat  Hntchina  knew,  when  he  accep^ 
«d  the  Kwomissory  note  sued  upon,  that  the 
original  transaction  was  llle^L  If  Stanley 
had  given  his  note,  payable  In  the  future, 
without  making  known  the  ill^allty  back 
of  it,  I  think  he  would  be  precluded  from 
making  a  defense  based  thereon;  for  in  tbat 
case  Butdiins  would  have  been  misled  to 
his  prejudice,  because  his  Ignorance  of  the 
facts,  and  Stanley's  silence,  would  have  lulled 
him  Into  security  and  ddayed  audi  steps 
against  the  grain  company  as,  wltb  full 
knowledge*  he  might  have  desired  to  take  at 
oncob 


8TATB  V.  HAMCHETTBL 
(Supreme  Court  of  Kansas.  Feb.  18, 1913.) 

1.  DbUOOISTS  a  8*)  — BiaXBTKBED  PHABIU- 

CIBTS— "STOBK." 

The  word  "store,"  as  nsed  in  the  first  sen- 
tence of  section  8095  of  the  General  Statutes 
of  1909,  means  a  store  of  the  same  kind  or  class 
as  a  pharmacy, 

[Ed.  Note.— For  other  cases,  see  Dmggists, 
Oent  Dig.  H  2,  8;  Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  ppk  6672-6076 ;  voL  8,  p.  7805.] 

J6.  SiATDMs  (I  241*)— OoweTBucnow. 

In  determinlna  the  meaning  of  a  statute, 
consideration  should  first  be  given  to  the  lan- 
guage employed  therein,  but,  especially  in  ap- 
plying a  criminal  statute,  the  courts  should  have 
r^ard  to  the  evil  sought  to  be  remedied,  for 
that  which  is  not  within  the  spirit  of  the  stat- 
ute, although  within  the  letter  thereof,  is  not 
in  legal  contemplation  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  322,  323;  Dec  Dig.  i  241.*] 

8.  DBUOQISTS  (I  3*>— "MaDlCIKES"— "Htdbo- 
GEN  PeBOXIDK.'* 

Hydrogen  peroxide,  like  water  and  soap,  Is 
applied  to  the  body  only  as  a  detergenL  a 
Cleanser.  It  has  a  curative  or  beneficial  effect 
and  is  technically  a  medicine,  but  is  not  gener- 
ally and  popularly  known  as  a  medicine,  and 
hence  the  sale  thereof  is  not  regulated  by  sec- 
tion 8095  of  the  General  Statutes  of  1909. 

{Ed.  Note.— For  other  cases,  see  Druggists, 
Cent  Dig.  K  2,  3 ;  Dec  Dig.  |  8.* 

For  other  definition^  see  Words  and  Phrasea 
rd.  6,  pp.  4466,  4467.] 

Johflston,  C  J.,  dissenting. 


App^l  from   District  Court,  Shawnee 

County. 

O.  W.  Hanchette  was  convicted  of  selling 
medicine  while  not  being  a  registered  phar- 
macist, and  appeals.  Reversed  and  ronanded. 

Hamilton  ft  Hamilton,  of  Topeka,  for  ap* 
pellant  Jno.  S.  Dawson,  Atty.  Gen:,  E.  B. 
Simon,  of  Topeka,  and  A.  BL  Helm,  of  Wichi- 
ta, for  the  State. 

SMITH,  J.  The  complaint  in  this  case 
against  the  appellant  was  filed  in  the  court 
of  Topeka,  Shawnee  county.   The  conu>laint 

alleged  that  on  the  day  of  September, 

1911,  In  the  county  of  Shawnee  and  state  of 
Kansas,  G.  W.  Hanchette  was  the  manager 
of  a  certain  store,  particularly  described, 
and  as  the  manager  thereof  did  open  and 
conduct  said  store  for  retail,  diq>enfilng 
and  compounding  medicines  or  potaona,  to 
wit,  Westom  peroxide  or  hydrogen  peroxide, 
and  that  at  said  time  the  said  C  W.  Han> 
cfaette  was  not  a  registered  pharmacist  with- 
in the  meaning  of  section  8095  of  the  Gener- 
al Statutes  of  1909,  and  did  not  have  at  said 
time  a  re^stered  pharmacist  to  conduct  said 
stor&  A  motion  to  quash  the  complaint  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  charge  a  public  offense  was  overrul- 
ed. Before  the  hearing  the  parties  altered 
into  the  following  stipulation: 

"For  the  purposes  of  the  trial  of  this  case 
in  this  court  and  all  superior  courts,  it  is 
hereby  stipulated  by  and  between  the  plaln- 
tiff  and  the  defendant  in  this  case  that  the 
following  may  he  taken  and  coufddered  by 
the  court  as  the  facts  in  the  case: 

"First  That  the  defendant,  C.  W.  Hanch- 
ette, Is  the  general  manager  and  conducts  a 
certain  store  at  Noa.  625  and  627  Kansas 
avenue,  city  of  Topeka,  Shawnee  county, 
Kan.,  commonly  known  as  Woolworth's  Five 
and  Ten  Cent  Store,  and  that  said  defend* 
ant  was  such  manager  and  conducting  said 
store  at  tlie  time  and  place  alleged  In  the 
amended  complaint  filed  herein.  That  the 
said  C.  W.  Hanchette  is  not  a  registered 
pharmacist  within  the  meaning  of  section 
8095,  Gen.  Stat  1909,  and  that  said  defend- 
ant did  not  bare  at  the  time  alleged  in  said 
complaint  in  his  employ  a  registered  phar- 
macist to  conduct  said  store.  That  said  de- 
fendant kept  for  sale  in  said  store  a  large 
number  of  articles  of  geaertH  mwdiandlse, 
such  as  are  generally  fc^t  for  sale  In  what 
is  known  as  a  five  and  ten  cent  stores  Tbat 
said  defendant  as  manager  conducted  said 
store  for  retailing  and  ^spenalng  among  oth- 
er articles  the  article  known,  as  Western  per- 
oxide or  hydn^eu  peroxide.  That  said  West- 
em  peroxide  was  displayed  upon  a  counter 
or  shelf  in  said  stor^  and  that  irbOo  the 
said  defendant  .was  such  manager  and  con- 
ducting said  store  he,  as  such  manager  oC 
said  store,  did  s^  at  retail  and  permit  to  be 
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sold,  and  offered  for  sal*  at  retail,  certain 
articles  known  as  Weatem  peroxide,  or  hy- 
drogen peroxide,  at  tbe  time  and  place  statp 
ed  In  aald  amended  eomidalnt,  without  being 
blmself  a  r^^tstered  laianpaclBt  ot  a  resls- 
tered  aaalBtant  pbarmadat,  or  haTing  In  his 
employ  n  registered  pharmacist  or  a  xegts- 
tered  assistant  pharmacist  within  the  mean- 
ing of  section  8096,  Gen.  Stat  1000.  That 
the  said  store,  located  at  Kos.  026  and  827 
Kansas  aveniie,  in  the  city  of  Tppeka,  Shaw- 
nee county,  Kan.,  Is  within  Ave  miles  ot  the 
locatton  and  phice  of  bnslness  of  a  registered 
pfaarmacU^  and  Is  located  in  a  dty  of  the 
Brst  class,  and  not  a  rural  district. 

"Second.  It  Is  admitted  by  the  porttes 
hereto  that  at  tbe  tbne  and  place  and  in  the 
manner  alleged  In  the  amended  complaint 
that  the  defendant  herein,  as  the  manager  of 
said  8t<ne,  sold  at  retail  the  two  bottles  of 
Western  pwozlde,  or  hydrogen  pODxlde, 
marked  1'  and  '2,'  and  Cbat  at  that  time 
they  bore  tbe  labels  and  directions  now  con- 
tained on  said  Kxhlblts  1  and  2. 

'rrhlrd.  It  Is  further  stipulated  that  ei- 
ther party  may  at  the  trial  offw  farther 
and  additional  testimony  In  support  or  upon 
ttie  Issues  Joined  herein." 

The  directions  referred  to  In  paragraph  2 
of  (he  stipulation  are  as  follows: 

"For  Mosquito  Bites  and  StlngB  ct  Insects, 
apply  uudilnted. 

"i!'or  Wounds,  etc.,  dilute  with  from  1  to 
8  parts  of  water  and  apply. 

'Tor  Pimples,  Unsightly  Skin,  etc,  noth- 
ing Is  as  efficacious  as  the  Western  Peroxide. 
Dilute  with  from  1  to  8  parts  of  water,  ac- 
cording to  the  virulence  of  the  symptoms,  and 
apply. 

"Sharing.  It  forms  a  pleasing  and  re- 
freshing antiseptic  application  much  more 
Talnable  than  toilet  waters  or  bay  mm, 
quickly  stopping  the  bleeding  of  cats  and 
vmventB  barber's  itch. 

"For  Washing  Mouth  and  Teeth,  there  is 
nothing  BO  pleasant  and  effectual  aa  the 
Western  Peroxide.  Tartar  cannot  exist 
where  it  Is  used  and  the  teeth  and  gums  are 
rendered  healthy  and  beautlfnU 

"Foul  Breath  is  impossible  whoi  need 
equal  parts  water  as  a  mouth  wash  or  inter- 
nally. It  is  strongly  deodorant  and  imparts 
a  refreshing  fragrance  to  tbe  numth.  Be- 
moves  odor  of  smoking." 

[1]  It  is  contended  on  tbe  authority  of 
La  port©  Carriage  Co.  t.  SuUend'er,  166  Ind. 
290,  76  N.  R  277.  State  ex  reL  T.  C,  B.  I.  & 
P.  By.  Co..  96  Ark.  U4,  128  S.  W.  666,  State 
T.  Prather,  79  Kan.  613,  100  Pac.  67,  21  L.  B. 
A.  (N.  S.)  2S,  ISl  Am.  St  Bep.  889,  and 
State  T.  Hardin,  1  Kan.  474,  that  the  word 
"store,"  aa  used  In  the  first  sentence  of  sec- 
tion 8096,  SDpra,  means  a  store  of  tbe  same 
class  as  a  pharmacy.  By  analogy  to  the 
CBSos  idted  there  Is  much  fence  to  this  con- 
tantion.  This  i»x)posltlon  also  received  snp- 
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port  from  the  purpose  of  the  act  aa  stated 

in  the  title,  the  first  sentence  of  wfalcb  Is 
"An  act  to  prevent  Incompetent  or  unauthor- 
ized persons  from  engaging  in  the  practice 
of  i^rmacy."  Ttie  pnrpMe  of  the  whole 
act  so  fiu  as  can  be  determined  by  the  title 
tbereot  Is  to  regulate  pharmades  and  stores 
of  that  character.  Tbe  store  in  question,  so 
for  as  a^nars  tram  the  evidence,  bore  no 
resemblance  to  a  pharmacy  wherein  medi- 
cines or  poisons  are  compounded,  dlspmaed, 
and  sold,  unless  the  selling  of  hydrogen  per- 
oxide in  sealed-up  bottles  constltntes  sucfi 
reeemblanca  The  character  or  effect  of  the 
medldne,  if  medicine  It  be,  would  be  Idttitl- 
cally  the  same  whether  tbe  bottle  were 
lumded  out  and  the  price  received  by  tbe 
most  expert  pharmacist  or  by  the  veriest 
tynK  Tbe  transaction  does  not  involve  the 
practice  of  pharmacy.  At  most  It  consti- 
tutes a  retaiUi^  df  the  article,  and  does  not 
constitute  tbe  store  a  pharmacy  or  store  of 
like  class  or  kind  to  a  pharmacy.  There  is 
evidence  In  this  case  that  Western  peroxide, 
as  it  is  called  In  this  case,  or  hydrogen  per- 
oxide is  a  medicine ;  also,  that  articles  usu- 
ally found  in  grocery  stores  and  lumber 
yards  and  sold  in  paint  sbt^  and  all  kinds 
of  commercial  stores  have  a  medical  use; 
that  alcoholic  preparations  to  prevent  the 
hands  from  being  chapped  are  medicines; 
that)  water,  sine,  tar,  turpentine,  coppec, 
olive  oil,  lemon  essence,  and  resin  have  a 
medical  use ;  that  au  article  used  as  a  pleas- 
ing and  refreshing  application  after  shaving 
is  a  medicine;  that  tooth  washes  are  medi- 
cines so  far  as  they  have  a  medical  effect; 
that  the  water  one  might  use  in  washing  his 
mouth  is  medicine  so  far  as  it  makes  any 
change  In  the  tissues;  that  soda  and  some 
soaps  are  medicines ;  that  bay  rum  and  gly& 
erine  for  the  hands  is  a  medicine,  and  also 
when  ai^lled  as  a  tooth  wash.  Numerous 
other  articles  of  common  use.  when  used  to 
soften  the  skin  or  to  render  It  pleasant  or 
to  Improve  any  physical  condition,  are  said 
to  be  medicines.  This  is  true  in  the  techni- 
cal sense  of  the  medical  profession,  but  in 
the  general  and  popular  use  of  the  language 
few,  If  any,  of  these  articles  would  be  regard- 
ed as  medicines.  Yet  under  the  evidence  In 
this  case  and  the  construction  of  the  stat- 
ute contended  for  by  the  state.  It  would  be 
unlawful  for  appellant  to  retail  or  dispense 
any  of  these  articles  In  his  stora  That  such 
is  the  meaning  of  the  statute  seems  too  ab- 
surd to  require  comment  [S]  Hydrogen  pe- 
roxide Is  not  claimed  to  be  a  poison,  and  la 
shown  to  have  no  medical  effect  when  taken 
into  the  stomach,  but  Is  simply  a  detergmt 
a  ciMtnser.  and  as  a  medidnal  agent  It  Is 
shown  to  be  used  only  to  cleanse  and  soothe 
the  skin,  to  dissolve  and  remove  impnrltlee 
from  wounds  and  ulcers,  or  Impurittes  from 
the  mouth,  teeth,  and  ears.  This  constitutes 
medicinal  action  in  the  language  of  the  med- 
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leal  profession,  and  the  preparation  la  there- 
fore called  a  medicine.  It  Is  sbown  to  be  In 
quite  common  use  for  the  purposes  Indicat- 
ed, and  In  no  Instance  la  It  shown  to  have 
had  any  poisonous  or  Inj-irloua  effect  In  any 
way.  It  Is  used  by  people  unskilled  In  medi- 
ctne  without  any  prescription  from  a  physi- 
cian, and  la  abown  to  have  no  other  or  dif- 
ferent effect  than  water  except  that  It  Is 
more  cleansing.  In  determining  what  is  and 
what  Is  not  an  intoxicating  liquor.  In  Intoxl- 
.eating  Liqnor  Cases,  25  Kan.  761,  37  Am. 
Rep.  284.  it  Is  said :  "Whatever  Is  generally 
and  popularly  known  as  Intoxicating  liquor, 
socb  as  whisky,  brandy,  gin.  etc.,  is  within 
the  prohibitions  and  relations  of  the  stat- 
ute, and  may  be  so  declared  as  matter  of  law 
by  the  courts.  Whatever,  on  the  othn  band, 
Is  generally  and  popnlarly  known  as  medi- 
cine, an  article  for  the  toilet,  or  for  culinary 
purposes,  recognind,  and  'the  formula  for  its 
preparation  loescrlbed,  fn  the  United  States 
(Uapenmtory,  or  like  standard  anthority,  and 
not  among  the  llqnors  ordinarily  nsed  as  In- 
toxicating beverages,  swdi  as  tincture  of 
gentian,  paregoric,  bay  rum,  cologne,  essence 
(ME  lemon,  ete,  Is  without  the  statute  and 
may  be  so  declared  as  matter  of  lav  by  the 
courts;  and  Uiis,  notwitibstandlng  audi  ar- 
ticles contain  alcohol,  and  in  flact,  and  as 
charged,  may  produce  intoxication.*'  Bylla- 
bus  S,  6. 

[21  The  question  Is  raised  In  this  case 
whether  the  section  of  statute  under  wblcb 
the  prosecution  was  had  was  intended  to 
cover  hydr(^en  peroxide,  and  tbe  rule  for 
detmnlning  the  meaning  of  a  statute  is 
stated  in  the  Intoxicating  Liquor  Gaaes, 
supra,  as  follows:  "While,  in  order  to  deter- 
mine the  true  scope  and  meaning  of  a  statute, 
Its  lettOT  is  to  be  first  examined  and  con- 
sidered, yet  courts  should  also  have  regard 
to  the  evil  sou^t  to  be  remedied;  for  that 
which  is  within  the  letter,  thongfa  not  with- 
in the  spirit,  of  the  statute  Is  not  In  legal 
contemplation  a  part  of  It"  Syllabus  8. 
The  object  of  the  statute  la  not  to  debar  one 
class  of  dealers  from  selling  the  article  or 
to  ctmfer  the  right  upon  anothw  class,  but 
the  object  Is  to  protect  the  people  from  the 
injurions  effects  which  might  occur  from  the 
Ignorant  and  imskUlfnl  retailing,  dispensing, 
or  compounding  of  medicines  or  poisons  by 
persons  unqualified  for  such  service;  From 
all  the  evidence  In  this  case  It  appears  that 
this  preparation  falls  In  the  clasa  of  witch 
hazel.  Pond's  Bxtract,  vaseline,  and  many 
other  like  household  remedies  which  in  the 
technical  sense  of  the  physician  have  cura- 
tive, alleviatlve,  and  pleasant  effects  from 
their  application,  and  brace  are  called  medi- 
cines, but  In  the  common  use  of  the  lan- 
guage are  not  so  designated.  That  the  Leg- 
islature has  power  to  regulate  the  sale  of 
hydrogen  peroxide  or  of  any  other  artlde 
of  commerce^  if  the  conmum  use  thereof  is 


I  dangerous  or  especially  liable  to  injurious 

effects.  Is  not  questioned.  We  only  decide 
i  that  It  does  not  appear  that  hydrogen  pat- 

oxide  falls  within  the  purview  of  this  statute. 
The  Judgment .  is  reversed,  and  the  case 

Is  remanded,  with  Instructions  to  discharge 

the  appellant 

BURCH.  MASON,  PORTER,  3BN80N, 
and  WEST,  JJ..  concur. 

JOHNSTON,  O.  J.  (dissenting).  Tbe  phar- 
macy act  was  passed  for  the  protection  of 
the  health  and  lives  of  the  people,  and  to 
accomplish  this  purpose  tbe  Legislature  pn- 
Tlded  that  only  exj>erienced  persons  register^ 
ed  as  pharmacists  may  sdl  medicines  or  pot- 
sons.  Socb  drugs  cannot  be  sold  by  onan- 
tborised  persons  In  any  kind  of  a  store.  The 
object  of  tbe  Legislature  wu  not  to  classic 
and  regulate  the  ctmduct  of  stores,  but  It 
was  to  r^olate  0ie  means  and  methods  of 
sdling,  compounding,  or  dlqtawinc  medidncB 
or  poisons.  In  owaklng  of  the  probiUted 
stores  the  Legislature  manifestly  referred  to 
any  places  in  which  medldnee  and  potetns 
are  sold  at  retail  by  unregistered  pharma- 
cists It  is  hardly  within  reason  that  the 
Li^Cislature  intended  to  lurohlblt  the  sale  oS 
medicines  and  poisons  by  unautluMiaed  per- 
sons in  a  r^lar  lAarmacy,  and  to  pwmit 
ttie  sale  of  such  drugs  bj  ignorant  and  un- 
skilled persons  In  lO'CMt  atores  or  In  a 
grooMT.  To  my  mind,  the  term  "medldne" 
as  lued  in  the  act  fairly  embraces  hydrogen 
peroxide.  By  the  testimony  of  physicians 
and  idiemlsts  it  was  eAown  that  it  Is  a  medi- 
cine which  is  prescribed  by  ^lystdans  tor 
the  treatmoit  itf  diseases.  While  It  Is  nsed 
for  some  othw  purposes,  ^lyirictaaa  testUed 
that  90  per  c^t  of  this  drug  la  used  as  a 
medicine,  and  that  it  Is  so  treated  by  medi- 
cal authorities.  The  professor  of  pharmat^ 
and  chemistry  In  the  University  of  Kansas 
testified  that:  "It  is  used  and  recognised  by 
medical  men  and  chemists  as  a  remedial 
agent  like  other  medicines ;  that  it  Is  carried 
by  drug  stores  gwerally;  that  in  his  ajfia- 
ion  the  article  in  form  as  [Hreecrlbed  by  the 
standard  fixed  for  it  by  the  U.  S.  Pharma- 
copcela  is  a  medldnfc"  It  is  in  testimony 
that  it  is  more  than  a  [»«vratatlve  or  deter- 
gent, as  it  is  frequently  prescribed  and  used 
as  a  curative  agency.  The  testimony  in  the 
case  shows  that  the  ivlmary  and  principal 
use  of  the  drug  is  medtdnaL  It  is  so  regard- 
ed by  the  state  board  of  i^rmacy.  and  in 
popular  understanding  it  Is  r^rded  as 
a  medicine.  On  this  testimony  the  trial 
court  held  it  to  be  a  medicine,  and  that, 
therefore,  it  could  only  be  sold  by  r^dstwed 
pharmacists. 

It  is  competent  tor  tbe  Legislature  to  re- 
strict and  regulate  the  sale  of  domestic  reme- 
dies as  well  as  those  containing  poison^  and 
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I  flDd  nothing  In  the  act  Indicating  that  the 
Legislature  Intended  to  except  domestic  reme- 
dies, however  common  their  ose,  from  the 
operation  of  the  act.  On  the  contrary,  there 
Is  a  prorision  in  section  11  of  the  act  which, 
in  terms,  regulates  the  sale  of  domestic  reme- 
dies and  medicines  In  rnral  districts,  thus 
showing  that  such  remedies  were  within  the 
contemplation  of  the  Legislature.  Again*  the 
testimony  shows  that  hydrogen  peroxide  con- 
tains an  add,  and  that  in  some  cheap  and 
impure  forms  there  Is'  danger  In  its  use, 
especially  if  applied  to  mucous  surfaces,  so 
that  there  are  good  reasons  for  requiring 
that  it  shall  be  handled  by  trained  pharma- 
cists. In  the  recent  case  of  State  Board 
of  Pharmacy  t.  Matthews,  197  N.  Y.  353, 
366,  90  N.  B.  966^  967  (26  L.  B.  A  [N.  S.] 
1013),  the  Court  of  Appeals  sustained  a 
pharmacy  act,  and  held  that  such  common 
remedies  as  spirits  of  camphor  and  tinctures 
of  arnica  and  iodine  were  medicines,  and 
that  a  iwoTlslon  forbidding  the  sale  of  such 
remedies  by  any  one  other  than  licensed 
pharmacists  was  a  valid  exercise  of  the  po- 
lice power.  It  was  heAA  that  there  were  good 
reasons  why  that  regulation  shonld  be  ex- 
teided  so  as  .to  embrace  what  are  known  as 
harmless  household  remedies,  such  as  may  be 
harmless  If  properly  prepared  and  which 
might  be  Injurious  to  the  public  health  If 
impure  articles  of  that  character  were  com- 
pounded or  sold.  In  deciding  the  case  it  was 
said:  "It  Is  obvious  that  the  same  precaa- 


tlonary  relations  may  not  be  required  in 
respect  to  the  sale  of  medldoea  which  are 
harmless  if  pure  and  properly  used,  as  would 
be  appropriate  in  respect  to  ttie  sale  of  poi- 
sonous substances;  but  I  can  see  no  reason 
why,  if  the  police  power  embrace  the  regu- 
lation of  the  sale  of  medicines  of  a  dang^- 
ons  character,  it  may  not  also  legitimately 
be  extended  over  the  sale  of  medicines  gener- 
ally, if  only  In  order  to  Insure  their  purity." 
The  Supreme  Court  of  Wisconsin  sustained 
a  statute  requiring  the  sale  of  drugs  and 
medicines  by  registered  pharmacists,  and  the 
act  related,  not  merely  to  the  sale  of  poisons, 
but  to  the  sale  of  drugs  and  mgdlcdnes,  in- 
cluding liarmleeB  medicines  In  common  use 
as  well  as  those  of  a  dangerous  character. 
State  V.  Helnemann.  SO  Wis.  293,  49  N.  W. 
818,  27  Am.  St  Rep.  34.  See,  also.  State 
V.  Forder,  65  N.  H,  42,- 17  AU.  B77 ;  State  v. 
Miller,  64  Or.  381.  103  Pac.  B19;  State  v. 
Hamlett,  212  Mo.  80,  110  8.  W.  1082 ;  State 
V.  Hovorka,  100  Minn.  249,  110  N,  W.  870. 
8  L.  R.  A  (N.  S.)  1272.  10  Ann.  Cas.  398; 
Pe(H>le  V.  Abraham,  16  App.  Dlv.  58,  44  N. 
Y.  Supp.  1077 ;  People  v.  Moorman,  86  Mich. 
433,  49  N.  W.  263 ;  State  Board  of  Pharmacy 
T.  Bellinger,  138  App.  Dlv.  12. 122  N.  Y.  Snpp. 
651 ;  10  A  &  B.  EncycL  of  L.  26a 

In  my  oi^nlon  the  Legislature  Intended  to 
relate  the  sale  of  medicines  like  hydrogm 
peroxide^  and  to  reqolre  than  to  be  sold  nn-* 
der  the  mpwrlaloii  of  a  legliteceil  phatma- 
dBt 
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STBPHBN80N  t.  ATCHISON  BY.,  LIGHT 
&  POWEB  CO. 
(Snpnme  Ooort  of  Katuu.   Feb.  8,  1918.) 

(8yttahU9  by  the  Gottrt.) 

1.  StaairaRT  Domain  ({  106*)— Strbet  Rail- 
WAT— Dahagbs  to  ABurnwo  Owneb. 

An  abutting  owner  is  entitled  to  recover 
damages  from  a  company  which  maintains  a 
railroad  track  in  the  street  in  sach  manner  as 
to  cut  ofE  his  access  to  his  property— his  ingress 
tliereto  and  egress  tlierefrom— notwftbstanding 
it  is  constructed  in  accordance  with  permission 
given  by  tbe  public  authorities. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  H  282-280 ;  Dec.  Dig.  |  106.*] 

2.  Eminent  Dohaxit  0  106*)— Stbebt  Rail* 
WAT— Damaqes  to  Abutting  Ownbb. 

A  railroad  traclc  in  the  street  obstructs  an 
owner's  access  to  abutting  lots,  and  his  ingress 
thereto  and  ^cress  therefrom,  u  it  prevents  his 
driving  on  tbe  street  to  the  property,  even  al< 
though,  by  reason  of  a  difference  in  level,  or  for 
any  other  independent  cause,  he  could  not  in 
any  event  drive  upon  the  lots  fnxn  tlie  street 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  282-280 ;  Dec.  Dig.  S  106.*] 

8.  Eminent  Domain  (|  108*)— Stbeet  Bah.- 
WAT— Damages  to  Abutting  Owneb. 
The  fact  that  lots  are  accessible  through 
an  alley  in  their  rear  does  not  prevent  the  re- 
covery of  damages  for  obstructing  access  thereto 
from  the  street 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
D^n^  Cent  Dig.  H  282-280;   Dec.  Dig.  { 

■ 

Appeal  from  District  Conz^  Atchison 
Conntr. 

Action  by  William  StephuisoD  agaliut  the 
Atchison  Railway,  Light  &  Power  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

C.  S.  Hull,  of  Atchison,  for  appellant  B. 
P.  Waggener,  of  Atchison,  for  aj^Uee. 

MASON,  J.  William  Stephenson  sued  a 
street  railway  company  for  damages  alleged 
to  have  been  occasioned  by  Its  having  so 
constructed  Its  track  in  the  street  In  front 
of  three  lots  owned  by  him  as  to  cat  off  his 
access  thereto.  A  demurrer  to  his  evidence 
was  sustained,  and  he  appeals. 

There  was  evidence  showing,  or  tending  to 
Bbow,  these  facts:  The  middle  of  the  street 
In  front  of  the  plalntltTs  property  Is  macad- 
amized, and  to  avoid  Interference  with  this 
paving  an  ordinance  provided  that  tbe  traclt 
should  run  on  the  side  of  the  street,  near  to 
the  cnrb.  The  traclc  la  laid  within  a  few 
inches  of  the  curb  line,  and  in  some  places 
extends  Inside  of  IL  Some  surfacing  has 
been  done  with  cinders  on  the  outside  of  the 
rails,  but  there  Is  no  fllllnff  between  them. 
A  wagon  cannot  be  driven  up  next  to  the 
curb,  although  it  might  be  backed  up  to  It  by 
crossing  the  rails  squarely.  The  curb  line 
Is  17^  feet  from  the  lot  line.  The  surface 
of  the  plaintlfTs  lots  Is  about  12  feet  above 
that  of  the  street.  The  ground  Is  cut  away, 
so  as  to  slope  from  the  lot  line  to  about  3 


feet  Inside  of  the  cnrb  line.  &k  fruit  of  the 
plalntfiTs  hotise  a  flight  of  stem  deaoenda 
tiie  Slope  to  the  street  The  lots  abut  on  no 
other  street,  bat  there  Is  an  all^  In  their 
mr. 

There  was  some  evidence  which,  under 
a  fhToraUe  constmctloa,  mrrantad  an  Inffer^ 
ence  that  the  car  track,  in  Its  existing  con- 
dition, pzev^ted  the  driving  of  a  Tehide 
up  to  the  curb  line.  It  was  weak  and  Incon- 
clusive, and  tbe  plaintiff  teetlfled  that  his 
grievance  against  the  company  was  based 
upon,  matters  having  no  connection  vrlth 
that  asjwct  ot  the  case.  The  judgment  mU^t 
be  affirmed  If  it  wwe  based  nptm  the  view 
that  tbe  track  did  not  substantially  obstruct 
the  bringing  ot  vriiieies  to  the  cnrb  llne^ 
But  the  theory  of  the  trial  court  seems  to 
hare  been  that  such  an  obstruction  did  not 
oonstttate  a  denial  of  access  to  the  prop- 
erty. Tbe  gronnd  of  Uie  rnUi^  was  thus 
stated:  "The  ability  to  use  this  property, 
to  get  to  it  and  come  away  from  It,  has  not 
changed  from  ^at  It  was  before  tiie  street 
car  tra^  was  put  there;  that  Is,  before  the 
street  car  track  was  laid,  the  plaintiff  was 
not  able  to  use  his  right  to  go  to  and  from  the 
property,  except  as  a  pedesti^an,  and  his 
ability  to  use  it  now  In  that 'manner  atlU 
exists  and  has  not  been  abridged.  The  court 
Is  of  the  opinion  that  the  plaintUTs  right  ot 
ingress  to  and  ^ress  from,  or  ability  to  use, 
the  property  has  not  been  changed  by  the 
laying  of  the  street  car  track;  and,  unless 
his  right  In  that  respect  has  been  disturbed, 
then  there  Is  no  liability  on  the  part  of  the 
company,  and  if  there  is  no  liability  there  is 
no  necessity  of  proving  any  amount  of  dam- 
ages." 

[1]  Although  a  car  track  is  laid  in  the 
street  In  accordance  with  permission  granted 
by  tbe  public  authorities,  if  It  is  so  con- 
structed as  to  cut  off  an  abutting  owner  from 
access  to  his  property,  from  Ingress  thereto 
and  egress  therefrom,  he  Is  entitled  to  dam- 
ages from  the  company  maintaining  it 
There  are  decisions  to  the  contrary,  but  the 
weight  of  Judicial  opinion  sup[>orts  ^Is  view, 
which  Is  in  accordance  with  previous  expres- 
sions of  this  court  In  Central  Branch  U. 
P.  B.  Co.  V.  Twine,  23  Kan.  685,  33  Am.  Bei>. 
208,  it  was  said:  "While  a  railroad  compa- 
ny may,  when  licensed  by  the  proper  author^ 
Itles,  occupy  a  street  or  alley  with  its  track, 
yet  If  •  •  •  It  •  *  •  so  lays  its 
track  as  to  perman^tly  obstruct  access  to 
an  adjoining  lot,  *  *  *  the  lot  owner  may 
recover  damages  therefor."   Syl.  {  1. 

While,  under  tbe  facts  of  the  case,  the 
rule  was  found  not  applicable,  it  was  thus 
stated  in  K.,  N.  &  D.  By.  Co.  t.  GnykendaU, 
42  Kan.  234,  21  Pac.  1061,  16  Am.  St.  Rep. 
479:  "To  entitle  a  person  ovnilng  lots  abut- 
ting on  a  ci^  street  along  which  a  railroad 
company  has  constructed  and  Is  operating 
its  line  by  authority  of  the  dty  council  to 
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recover  damages,  there  mast  be  such  a  prac- 
tical obstmctlon  of  the  street  In  front  of 
the  lots  that  the  owner  Is  doiled  Ingress  to 
and  egress  from  them."  8yL 

Cases  bearing  more  or  less  directly'  on 
tbe  subject  are  collected  in  notes  in  2  Ann. 
Cas.  636.  48  L.  B.  A.  654,  25  U  R.  A.  (N.  S.) 
1267,  1278,  and  86  U  R.  A.  (N.  8.)  764.  The 
note  last  dted  is  very  elaborate,  fllUng  160 
pages  of  the  work  referred  to,  and  coveting 
every  phase  of  the  abutter's  right  to  compen- 
sation for  railroads  in  streets.  See,  also, 
Foster  Lumber  Co.  v.  Arkansas  Valley  &  W. 
By.  Co.,  20  Okl.  583,  95  Paa  224,  100  Pac. 
1110,  30  L.  R.  A.  (N.  S.)  281,  and  cases  there 
cited. 

[2]  The  trial  court  seems  to  have  acquiesc- 
ed In  this  rule,  which  we  do  not  understand 
to  be  controverted  by  the  defendant,  but  was 
apparently  of  the  opinon  that  the  plaintiff's 
right  of  access,  and  of  ingress  and  egress, 
was  not  affected,  unless  he  was  prevented 
from  driving  so  as  to  pass  from  the  street 
to  the  lots  and  from  the  lots  to  the  street 
We  think  the  right  of  access  to  the  property, 
of  Ingress  thereto  and  ^ees  therefrom,  in- 
cludes the  right  to  use  tbe  street  for  bring- 
ing a  vehicle  up  to  tbe  curb  line,  even  al- 
though that  cannot  in  any  event  be  crossed — 
the  right  to  get  to  the  property  by  the  ordi- 
nary means  of  conveyance.  The  elevation  of 
the  plaintUTs  lots  prevents  any  driving  upon 
them  from  the  street  at  this  time.  The  con- 
atmctlon  of  a  driveway  admitting  of  this 
Mems  unlikely,  although,  doubtless,  possi- 
ble. StUl  the  plahitlff  has  tbe  right  to  drive 
upon  the  street  to  and  from  the  point  of 
contact  with  his  lota,  and  if  the  aerdse 
of  this  ri^t  1b  xavreated  by  the  car  track 
he  Is  entttted  to  recovor  damages  therefor, 
measured  by  the  diminished  Ttloe  of  the 
property  so'  oocaaioned.    A  nombor  of  the 


cases  cited  in  the  note  In  86  L.  R.  A.  (N. 
3.)  764  et  seq.  illustrate  that  an  interference 
with  the  approach  to  property  from  the 
street  on  which  it  abuts  constitutes  an  ob- 
struction to  access  thereto.  It  is  obvious 
that  a  car  track  might  be  so  laid  as  to  In- 
terfere with  access  to  a  business  block*  and 
In  a  s^ise  with  ingress  thereto  and  egress 
therefrom,  although  there  might  be  no  pos- 
sibility under  any  clrcomBtances  of  driving  a 
conveyance  into  It. 

At  the  present  time  all  but  three  feet  of 
the  space  between  the  curb  line  and  the  lot . 
line  is  covered  by  the  sloping  bank.  There- 
fore, even  if  no  car  track  had  been  laid,  the 
plaintiff  could  not  now  drive  upon  tbe  street 
(using  that  term  as  including  the  parking 
and  sidewalk)  to  a  point  of  actual  contact 
with  his  lots.  This  condition  is  not  neces- 
sarily p^manent.  But  the  plalntifTs  right  of 
access  includes  the  rij^t  to  drive,  upon  the 
portion  of  street  adapted  and  set  apart  to 
that  kind  of  travel,  to  the  curb  line  in  front 
of  his  property.  He  is  not  required  to  take 
into  account  the  possibility  of  driving  upon 
the  parking  or  sidewalk. 

[3]  The  idalnttff's  right  of  recovery  Is  not 
affected  by  the  fhct  that  he  had  access  to 
his  lots  by  means  of  the  alley  in  their  rear. 
In  K.,  N.  &  D.  By.  Co.  v.  Guykendall,  42 
Kan.  234,  21  Pac.  1051,  16  Am.  St  Rep.  479, 
it  was  said  that  no  recovery  could  be  bad  for 
the  obstruction  of  access  from  one  street  to 
a  comer  lot,  because  It  was  accessible  from 
the  other;  but  this  was  disapproved  in  Ft 
S.,  W.  &  W.  Ry.  Co.  V.  Pox,  42  Kan.  490,  496, 
22  Pac.  683.  See,  also,  U,  N.  ft  8.  By.  Co. 
T.  Curtain.  61  Kan.  432,  33  Pac.  297,  and 
note,  36  L.  B.  A.  (N.  S.)  772. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Jnattcee 
eoneorring. 
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DANIELSON  t.  SCOTT. 
(Snpreme  Court  of  Kansas.    Feb.  8.  1913.) 

(ayOalnu  by  the  Court.) 

1.  Set-Ost  and  Countercuiu  (S  41*)— Pab- 
TiEs— Mutuality— PABTNEEaHip. 

The  purchaser  of  a  stock  of  merchandise 
from  a  partnership  agreed  to  pay  certain  notes 
and  an  account  owed  by  the  firm  as  part  of  the 
pricf  Afterwards  he  procured  the  notes  to 
be  indorsed  and  the  account  to  be  assigned  to 
him.  In  further  payment  of  the  price,  he  gave 
to  one  of  the  partners,  who  owned  all  the  prop- 
er^ of  the  firm,  his  note.  When  sued  by  the 
payee  upon  this  note,  the  purchsser  counter- 
clsimed  upon  the  firm  notes  and  account  which 
had  been  transferred  to  him.  Held,  the  indi- 
vidnal  partner  was  entitled  to  the  benefit  of  the 
purehaser'a  promise  to  the  firm  to  pay  the  firm 
indebtedness  upon  which  the  counterclaim  was 
based, 

(Ed.  Note.— For  other  cases,  see  Set-Off  and 
Coonterclaim,  Cent  EMg.  M  76-79.  81;  Dec. 
Dig.  S  41.*] 

2.  DsnECTS     Ilf      PI.BADINOS— BDBSTAHTIAXi 

Sights  Not  Affected. 

Certain  defects  in  the  pleadings  and  pro- 
ceedings considered,  and  held  to  be  without 
prejudice  to  the  SQbstaotlal  rights  of  the  com- 
plauiing  party. 

(AdMtUmiil  fryHafrM  by  BUtorial  Staff.) 

3.  PXXADINO  (I  176*)— Replt— Adhibsioits. 

Under  Code  Civ.  Proc  {  134  (Gen.  SL 

1908,  S  S727),  providing  that  no  variance  be- 
tween the  allegations  in  a  pleading  and  the 

firoof  ii  material,  unless  it  have  actually  mis- 
ed  the  adverse  party  to  his  prejudice,  the  fact 
.  that  a  reply  made  a  denial  in  the  copulative 
form  which  was  consequently  pregnant  with 
one  or  more  admissions  w^s  immaterial,  where 
the  referee  compelled  the  parties  to  resort  to 
their  proof  exactly  as  if  the  reply  were  of  good 
character. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  U  343,  345-3S8;  Dec  Dig.  f  176.*] 

4.  Pleading  ({  888*)— ▼abiancb— Hatebial- 

ITT. 

Under  .  Code  Civ.  Proc.  {  134  (Gen.  St 

1909,  i  5727),  a  reply  speaking  in  the  name  of 
a  firm,  and  proof  that  one  of  the  partners 
owned  all  the  property  and  effects  which  were 
delivered  to  the  defendant,  is  not  a  fatal  va- 
riance. 

{Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  81  1305-1308;  Dec.  Dig.  {  388.*} 

Appeal  from  District  Court,  Cheyenne 
County. 

Action  by  Deroy  Danlelaon  against  Uncoln 
B,  Scott.  From  a  Judgment  for  {daintiff,  de- 
fondant  appeals.  Affirmed. 

R.  H.  GUmor^  of  Denver,  Colo.,  for  ap- 
pellant J.  L.  Flnl^,  <tf  St  Frauds,  for  ap- 
pellee. 

BURCH,  J.  The  firm  of  WhlBDant  &  Dan- 
lelsoD  was  engaged  la  the  retail  hardware 
and  implement  business  at  Idalla,  Colo.  Dan- 
lelson  owned  all  tbe  property,  and  Whisnant 
managed  the  business  for  a  share  of  the  prof- 
its. The  firm  sold  out  to  Scott  In  part 
payment  of  tbe  price  Scott  turned  over  to 
Danlelstm  two  promissory  notes  held  by 


Scott,  aggregatiDg  ^1,400^  Afterwards  Boott 
tock  up  these  notes,  and  substituted  for  them 
bis  own  note  for  91,400.  When  it  fell  due, 
he  tailed  to  pay,  and  Danlelaon  sued  him. 
Wlien  Wblanant  ft  Danlelson  sold  out,  tibey 
were  Indebted  to  the  Uollne  Plow  Company 
on  three  promissory  notes  for  |338  each  and 
to  the  International  Harvester  Company  of 
America  on  an  account  tot  $454.  As  part  of 
the-conslderatlon  for  the  Wblsnant  ft  Danid- 
son  sale  to  blm  Scott  agreed  to  sadafy  this 
indebtedness  and  afterwards  did  so.  Tbe 
notee,  however,  were  Indorsed,  and  tbe  ac- 
count was  assigned  to  Scott,  and  he  stf  them 
up  as  a  defense  to  Danlelson's  cause  at  ac- 
tion. The  caose  was  referred  to  a  referee 
for  trial.  An  extended  bearing  followed,  in 
which  all  the  dealings  and  relations  of  tbe 
parties  were  thoroughly  investigated,  includ- 
ing a  number  of  collateral  matters. 

As  a  result  the  referee  made  the  following 
findings  of  fact: 

"From  the  testimony  introduced  I  find: 

"First  That  on  tbe  22d  day  of  May,  1909, 
at  the  time  of  tbe  commencement  of  this  ac- 
tion, tbe  plaintiff  was  tbe  owner  and  bolder 
of  the  note  set  out  in  tbe  petition  as  Ex- 
hibit A,  and  that  there  was  due  tbereon  to 
tbe  plaintiff  from  the  defendant  tbe  sum  of 
11,400.  with  interest  at  tbe  rate  of  10  pa 
cent  per  annum  from  Hay  10,  1908. 

"Second.  I  find  that  tbe  notes  and  account 
set  out  In  tbe  answer  of  tbe  defendant  as 
offsets  against  tbe  notes  sued  by  the  plaintiff 
were  never  Id  fact  owned  by  the  defendant 
or  purchased  by  blm.  but  at  the  time  the 
same  were  taken  up  by  him,  as  claimed,  they 
were  thereby  paid  and  discharged  by  the  de- 
fendant, pursuant  to  a  valid  existing  agree- 
ment of  the  defendant  to  pay  and  procure  a 
discharge  of  liability  on  tbe  part  of  tbe 
plaintiff  on  all  of  the  items  sor  jdeaded  as 
set-offs. 

"Third.  That  on  January  7,  1908,  tbe 
plaintiff  and  Cbas,  Wblsnant  sold  aud  de- 
livered to  the  defendant  a  certain  stock  of 
merchandise,  goods,  notes,  and  accounts,  and 
as  a  part  payment  of  the  purchase  price 
thereof  the  said  defendant  agreed  to  pay  tbe 
said  notes  and  accounts  pleaded  as  set-offs 
in  the  manner  and  the  form  which  he  after- 
wards did  pay  the  same. 

"Fourth.  That  the  plaintiff  on^t  to  have 
and  recover  Judgment  against  the  defendant 
for  tbe  sum  of  $1,400,  with  interest  thereon 
at  tbe  rate  of  10  per  cent,  per  annum  from 
tbe  10th  day  of  May,  1908.  and  the  costs  of 
this  action." 

These  findings  were  approved  by  tbe  dis- 
trict court,  and  judgment  was  rendered  ac- 
cordingly.   Scott  appeals. 

[3]  The  reply  undertook  to  deny  the  pnr- 
chase  of  the  notes  and  of  tbe  account  by  the 
defendant  and  tbe  indorsement  of  tbe  notee 
and  the  assignment  of  the  aoconnt  to  blm. 
Tile  denial,  however,  was  In  the  eopnlatlve 
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fozm,  and  eoiueqiieiitly  was  presnant  witta 
one  or  more  admiBslons.  Tbe  subject  was 
ureseiited  to  the  referee,  who  mled  against 
the  defendant,  and  held  the  denial  to  be  suf- 
ficient to  raise  all  the  Issued  contemplated 
by  the  plaintiff.  It  Is  stTOMuniBlT  Insisted 
that  the  Jodgment  ahonld  be  reversed  be- 
canse  of  this  ruling.  A  very  learned  brief 
and  a  rery  logical  and  diacrimlnatJng  oral 
argument  sntunitted  on  behalf  of  tbe  defend- 
ant make  it  dear  that  the  idalntur- was  guil- 
ty of  a  breach  of  good  form  in  Introducing 
Aich  a  reply  to  tiie  files.  Since,  boweTer, 
the  referee  compelled  the  parties  to  resort  to 
their  proof  exactly  as  if  the  reply  were  of 
good  diaraeter,  and  since  all  lAaises  of  the 
rights  and  liabilities  of  the  UtLgants  have 
been  Investigated  and  determined  as  if  np< 
on  Issues  properly  framed,  the  conrt  Is  con* 
strained  to  give  some  consideration  to  the 
merits  of  the  controversy.  Wlien  tbe  defend- 
ant remitted  tbe  money  due  tbem  to  tbe  Plow 
Company  and  to  the  Harvester  Company,  be 
was  merely  carrying  out  his  agreement  to  pay 
tbe  notes  and  acconnt,  and  thereby  pay  for 
tbe  property  which  he  received  from  the 
plaintiff.  Consequently  In  his  hands  tbe  notes 
nnd  account  were  discharged  obligations  of 
Wblsnant  &  Danlelson  and  of  Danielson  as 
a  member  of  that  firm.  \^ether  or  not  tbe 
forms  of  the  pleadings  were  such  as  to  de- 
fine with  accuracy  the  matters  upon  which 
proof  was  necessary  Is  no  longer  of  conse- 
(juence.  Full  proof  has  been  made  and  tbe 
court  Is  obliged  to  ignore  defects  In  the 
pleadings  wblcb  do  not  affect  tbe  snbstantial 
rights  of  the  adverse  party.  Code  Civ.  Proa 
S  1S4  (Gen.  Stats.  1909,  f  S727). 

[4]  Tbe  reply  spoke  In  the  name  of  Wbls- 
nant &  Danielson,  a  partnership.  As  al- 
ready Indicated,  tbe  proof  was  that  Daniel- 
son owned  all  tbe  property  and  effects  of  the 
firm  wbich  were  sold  and  delivered  to  tbe 
defendant.  It  is  confidently  asserted  that 
there  Is  a  fatal  variance  between  tbe  plead- 
ings and  tbe  proof.  Here,  again,  the  court 
is  prevented  from  recognizing  technicalities 
in  opposition  to  substance  and  justice.  The 
statute  reads  as  follows:  "No  variance  be- 
tween tbe  allegations,  In  a  pleading,  .and  tbe 
proof  Is  to  be  deemed  material,  unless  It 
have  actually  misled  the  adverse  party,  to 
his  prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits.  Whenever  it  is  al- 
leged that  a  party  has  been  so  misled,  that 
fact  must  be  proved  to  tbe  satisfaction  of 
tbe  court,  and  It  must  also  be  sbown  In  what 
respect  he  bas  been  misled,  and  thereupon 
the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  may  be  just" 
Code  Civ.  Proa  {  134  (G«n.  Stats.  1909,  } 
6727).  Tbe  defendant  did  not  invoke  tbts 
statute  or  comply  with  It.  Tbe  record  shows 
clearly  enough  that  the  defendant  was  nei- 
ther misled  nor  prejudiced,  and  a  formal 
amendment  of  the  reply  must  be  regarded  as 


waived,  if,  Indeed,  the  wbide  case  omald- 
ered*  the  r^ly  needed  amoidmwt. 

The  oertaluty  and  irafllclency  of  the  reidy 
are  chaUenged  in  snne  other  particulars,  bat 
the  defects  pointed  out  are  ot  less  gravity 
than  those  which  have  already  been  consid- 
ered. Probably  the  most  effective  way  of 
reaching  such  defects  would  have  been  by 
motion  made  before  the  cause  was  referred. 

[1]  It  Is  asserted  that  the  second  finding 
of  the  referee  is  not  supiKurted  by  the  evi- 
dence, and  that  as  a  consequence  the  plain- 
tiff must  fall  because  he  cannot  set  up  the 
defendant's  contract  with  the  partnership  to 
pay  the  partnership  debts  as  a  defense  to 
the  plaintiff's  individual  liability  on  those 
obligations.  Neither  pri^tosltion  is  sound.  It 
Is  not  necessary  to  recite  the  evidence  war- 
ranting the  inference  that  the  defendant  paid 
tbe  debts  of  tbe  partnership,  as  he  agreed  to 
do,  and  did  not  buy  them.  But,  conceding 
the  fact  to  be  that  be  did  buy  them,  tbe 
plaintiff  Is  entitled  to  the  oeneflt  of  tbe  de- 
fendant's promise  to  pay  them.  The  general 
rule  is  that  one  of  two  Joint  contractors  can- 
not alone  enforce  a  Joint  contract  against 
tbe  party  with  whom  they  contracted,  but 
the  rule  has  no  application  to  tbe  facts  of 
this  case.  By  statute  the  liability  of  the 
firm  Whisnant  &  Danielson  to  tbe  Plow  Com- 
pany and  to  tbe  Harvester  Company  was 
also  the  several  liability  of  each  partner. 
Gen.  Stats.  1909,  S  1641.  Tbe  promise  of 
Scott  to  discharge  this  liability  was  a  prom- 
ise made  for  the  benefit  of  each  partner  who 
might  be  called  upon  to  pay.  The  plaintiff 
was  a  privy  to  the  consideration  for  the 
promise,  in  fact  furnished  it,  and  he  has  a 
clear,  individual,  legal  right  to  its  perform- 
ance by  the  defendant.  In  tbe  case  of  Mc- 
Klnnon  v.  Palen,  62  Minn.  188,  at  page  192, 
64  N.  W.  387.  at  page  389,  a  partner  secured 
a  partnership  debt  by  a  mortgage  upon  his 
individual  property.  In  an  action  to  fore- 
close the  mortgage  he  sought  to  avail  him- 
self of  Items  of  damage  accruing  to  the  part- 
nership, to  reduce  the  debt  secured  by  tbe 
mortgage.  The  court  said:  "Plaintiff  con- 
tends that  because  none  of  these  Items  of 
damages  accrue  to  defendant  in  bis  individ- 
ual right,  but  all  of  them  accrue  to  him  and 
Wlchterman  In  their  joint  or  partnership 
right,  therefore  defendant  cannot  recoup 
them  in  this  action,  which  Is  against  him 
alone.  Tbe  contention  is  not  well  founded. 
While  this  acLKin  is  against  defendant  alone. 
It  Is  for  a  partnerRhlp  debt,  aud  be  has  a 
right  to  avail  himself  of  any  defense  ot 
which  tbe  partners  would  have  a  right  to 
avail  themselves  If  the  suit  were  agaiust 
both  of  them.'i  This  rule  Is  founded  upon 
common  justice  (Seaman  v.  Slater  [G.  C]  49 
Fed.  37,  40),  and  prevents  a  multiplicity  of 
actions  to  reach  the  same  ultimate  result 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 
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JOHiraON  T.  CONNELLY,  Cotrnty  Sopeiia- 
teodent 

(Supreme  Coart  of  KtuisaB.    Feb.  8,  1013.) 

(Svllabut  hy  the  Court.) 
B£ahdauub  (I  79*)— Schools  and  School 

DlSTBICTS  (l  130*)— COCHTT  SUPBBINTBND- 
ENTS— INDOBSBIUIIT  OF  TEAOHISa*  GXBTIFI- 

CATE8. 

Secdon  7495  of  the  General  Statutes  of 
1909,  which  proTidet  that  the  county  superin- 
tendent of  pablic  instroctlon  "ma;"  indorse  un- 
expired teachers'  certificates  regularly  issued 
in  other  conoties,  when  presented  to  him,  im- 
poses a  daty  upon  him  and  creates  a  corre- 
sponding right  in  the  holder  of  such  certificate 
to  have  the  same  indorsed.  Unless  valid  rea- 
■oni  exist  for  withholding  his  indorBement,  his 
Aotj  la  imperative;  and  upon  his  arbitrary  re- 
foaal  to  perform  the  doty  mandamus  will  lie 
to  compel  performance.  . 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  170-176;  Dec  Dig.  {  79;*  Schools 
and  School  Districts.  Cent.  Dig.  fS  285,  286; 
Dec.  Dig.  i  130.*] 

Application  by  Rosa  Jobnson  for  a  writ 
of  mandamtis  to  W.  E.  Connelly,  County  Su- 
perintendent of  Schools.  Motion  to  quash 
overruled. 

Burch,  Lltowltcfa  &  Mason,  of  Salina,  for 
plalntlir.  Frank  T.  Knittle,  H.  C.  Tobey,  and 
B.  A.  Lovltt,  all  of  Sallna,  for  defendant. 

PORTER,  J.  Rosa  Johnson,  the  plaintiff, 
holds  a  teacher's  certificate  of  the  second 
grade,  Issued  by  the  county  board  of  examin- 
ers of  Wabaunsee  county  Jnly  1,  1911,  au- 
thorizing her  to  teach  school.  On  September 
8,  1912,  she  sent  her  certlQcate,  by  mall,  to- 
gether with  a  fee  of  $1,  addressed  to  the  de- 
fendant, who  l8  coant7  snpulntendent  of 
public  instmctlon  of  Saline  county,  and  re- 
qtwsted  him  to  indorse  the  same,  as  provid- 
ed law.  Not  hearing  from  him,  she  went 
to  see  him  and  made  the  same  request,  which 
he  refused,  stating  no  reason  for  his  refusal. 
She  thereupon  brought  this  action  to  compel 
him  to  perform  the  duty  and  to  Indorse  the 
certificate.  The  cause  is  submitted  upon  de- 
fendant's motion  to  qnash  the  altunatlve 
writ 

.The  contention  of  the  defendant  is  that  the 
statute  providing  for  the  indorsement  by  the 
superintendent  of  certificates  Anun  other 
counties  Imposes  npm  him  a  purely  dlscre- 
ttonary  dn^,  and  one  which  be  maj  or  not 
perform,  as  he  sees  fit  The  statnto  reads: 
"No  certtflcate  shall  be  of  force  except  in 
the  county  in  which  it  is  issued:  Provided, 
that  the  county  superintendent  may  Indorse 
unexpired  inufessional  and  first  grade,  sec- 
ond and  third  gnde  certiflCBtes  Issued  In 
other  counties,  <m  payment  of  tiie  usnal  fee 
of  one  dollar,  which  certificate  shall  there- 
by be  valid  in  Uie  oovn^  in  which  such  in- 
dorsement is  made  for  the  unexpired  term 
of  the  certificate;  A  ewtlflcate  Iraned  under 
this  act  may  be  revoked  by  the  board  of  ex- 
aminers on  the  ground  of  Immorally  or  tot 


any  cause  that  would  have  Justified  the 
withholding  thereof  when  the  same  was 
granted."   Section  7495.  Qen.  Stat  1900. 

The  statute  dearly  imposes  a  mere  minis- 
terial duty  uiMn  the  su[>eiint^dent,  which 
he  may  not  arbitrarily  refuse  to  perform. 
If  the  Legislature  had  Intended  to  impose 
upon  such  officer  the  duty  to  Inquire  into 
the  qualifications  of  the  bolder  of  such  cer- 
tlflcato  to  teach  school,  It  doubtless  would 
have  used  language  indicating  such  a  pur- 
pose. The  certificate  is  Issued.  In  the  first 
place,  by  a  board  with  discretion  to  pass 
upon  the  qualifications  of  the  applicant,  and 
whoi  issued  Is  conclusive  upon  superintend- 
ents in  other  counties,  until  some  valid  rea- 
son is  shown  to  exist  which  would  make 
the  holder  disqualified  to  become  a  teacher. 
The  allegations  tit  the  writ  are  that  the  de- 
fendant, without  condescending  to  state  any 
reason,  refused  to  perform  a  plain  duty  im- 
posed upon  him  by  the  statute. 

In  Jordan,  Superintendent.  T.  Davis,  10 
Okl.  829,  332.  61  Pac  1063,  the  Oklahoma 
court  had  occasion  to  construe  a  statute 
which  is  In  substantially  the  same  language 
as  ours,  except  that  It  applies  to  first-grade 
certificates  alone.  The  court  there  held  the 
duty  imposed  upon  the  superintendent  to  be 
imperative.  It  was  said  in  the  opinion  that 
the  purpose  of  tbe  law  Is  to  enable  the  hold- 
ers of  such  certificates  to  teach  school  in  any 
county  by  having  their  certificates  indorsed 
by  the  county  superintendent;  that  the  law 
is  for  the  benefit  of  the  teacher,  and  not  the 
superintendent;  and  the  following  language 
was  quoted  from  the  opinion  of  the  Supreme 
Court  of  the  United  States  In  Supervisors  v. 
United  Statee^  4  WalL  435,  18  L.  Ed.  419, 
where  the  word  ''may"  in  a  stetnte  was  held 
to  Impose  an  imperative  duty:  "What  they 
are  empowered  to  do  for  a  third  person,  the 
law  requires  shall  be  done;  The  power  Is  giv- 
en not  for  their  benefit,  but  for  his.  It  is  plac- 
ed with  the  depository  to  meet  the  demands 
of  right  It  is  given  as  a  remedy  to  those 
entiUed  to  Invoke  Ito  aid,  and  who  would 
otbwwlse  be  remedllees.  In  aU  such  cases  tt 
is  held  that  the  intent  of  the  Legislature, 
which  is  the  test,  was  not  to  devolve  a  mere 
discretion,  but  to  impose  a  positive  and  ab- 
solute duty." 

In  the  OUaboma  case  It  was  expressly 
stated  that  no  objection  was  made  to  tbe 
teadier  or  to  her  certificate;  that  the  comi- 
ty soperlntendrat  stood  upon  his  right  to  re- 
fuse <m  the  ground  that  tbe  law  does  not 
compel  him  to  indorse.  In  tbe  case  at  bar 
tbe  facts  recited  in  tbe  altomatiTe  writ  and 
confessed  by  the  motion  show  an  arbitrary 
refusal  to  perform  the  duty.  Being  asked 
what  his  reasons  were,  the  superintendent 
refused  to  state  ai^.  It  is  obrlons  that  Talid 
grounds  might  exist  which  would  Justify  a 
county  snpwlntendent  In  refusing  to  rafwee 
a  cvOfleate;  but  where  tbe  certificate  bad 
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been  i^larly  luned  It  Is  prima  fade  ralld, 
and  the  BUperlntendent  may  not  arbitrarily 
refuse  Ills  indorsement  The  statute  impos- 
es a  duty  npon  Mm  and  creates  a  correspond- 
ing r^t  in  the  bolder  of  the  certificate  to 
have  it  indorsed.  Unless  TsUd  reasons  ex- 
ist fOT  withholding  his  Indorsement,  his  doty 
Is  Imperadre. 

The  motion  to  qnasb  Is  ovemiled.  All  the 
Justices  concoTElnft  mcept  BDBOH,  3^  who 
did  not  sit 


IILLIS  T.  WOODRUFF  et  sLt 
(Supreme  Court  of  Kansas.    Feb.  8,  1918.) 

(SyUahut      the  Oovrt.) 

1.  TBTTsrrs  (I  182*)  —  OoHsrauonoH— BioHT 
TO  Possession  or  Pbopebtt. 

Tbe  owner  of  a  stock  of  merchandise,  atore 
fnmitare,  and  fixtures,  sold  the  same  to  two 
parchaBers,  who  Jolnuy  executed  promissory 
notes  for  the  porcbase  price.  At  the  same 
time  a  combined  bill  of  aale  and  contract  was 
executed  between  the  purchaiera,  which  recited 
the  amount  owing  by  the  purchasers  to  the 
seller,  evidenced  by  notea  of  even  date  with 
the  contract;  also,  that  the  purchasers  "have 
agreed  to  apply  the  net  proceeds  from  sales 
from  said  stock  and  all  other  goods  pat  into 
said  stock  toward  the  payment  of  said  notes. 

It  is  therefore  agreed  that  Hiss    be 

appointed  trustee  to  receire  all  moneya  com- 
ing in  from  sales  of  aaid  stock.  •  •  •  Then 
follows  an  agreement  aa  to  how  the  money 
shall  be  applied,  where  deposited,  etc  Noth- 
ing, however,  is  said  in  this  contract  in  refer* 
ence  to  the  possesaion  of  the  property  sold. 
Whenever  the  third  person  Is  referred  to  there- 
in it  Is  as  "tmstee."  H^d,  that  the  instrument 
did  not  vest  the  right  of  possession  of  tbe 
proper^  in  the  third  person  or  give  her  a  lien 
tbereoD,  bat  simply  made  ber  a  trustee  to  re- 
ceive and  apply  tbe  money  taken  in  for  retail 
sales  or  from  sales  in  bulk  as  directed  thereby. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  236;  Dec  Dig.  S  182.*] 

2.  No  ISSCX  or  FaOX  PBESENTEn. 

No  Issue  of  fact  is  presented  by  tile  plead- 
ings in  this  case. 

(Additionai  SvUahut  by  Editorial  Btaif.) 

8.  CoNTBACTs  (i  176";)— CoKSTEncnoN— QUBS- 

TioN  OF  Law  ob  Fact. 

t'he  interpretatiOD  and  construction  of 
writings  is  for  the  court,  and  not  within  the 
province  of  the  Jury,  and  is  a  question  of  law, 
and  not  of  fact 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  «  767-770,  917,  956,  979,  1041, 
1097,  1826;  Dec  Dig.  {  176.*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  B.  S.  Ellis  against  M.  I*  Wood- 
ruff and  others.  From  a  Judgm^t  for  plain- 
tiff, defendants  appeaL  Affirmed. 

Howard  J.  Hodgson,  of  Eureka,  fbr  appel- 
lants. Ellis  ic  Yale,  of  Kansas  City,  Mo.,  and 
Clogston  &  Glogston,  of  Enreka,  for  appel- 
lee. 

SMITH,  J.  George  D.  Ragsdale  sold  a 
stock  of  merchandise,  store  furniture,  and 

*For  other 


fixtures  to  H.  B.  Cobban  and  J.  H.  Beach, 
and  evidenced  the  transaction  by  the  fol- 
lowing contract:  "Q^is  agreem^t  made  and 
entered  into  this  18th  day  of  AprU,  1910, 
wltnesseth:  That,  whereas,  H.  B.  Cobban 
and  J.  H.  Beach,  herein  called  parties  of 
the  first  part  have  pnrchased  the  stock  of 
general  merchandise  at  Eureka,  Kansas, 
known  as  Tbe  Cash,'  from  Geo.  D.  Sags- 
dale,  herein  called  party  of  tbe  second  part, 
and  whereas,  said  parties  owe  the  said-  sec- 
ond party  the  sum  of  $12,000,  evidenced  by 
notes  of  even  date  herewith,  and  whereas, 
said  first  parties  have  agreed  to  apply  the 
net  proceeds  from  sales  from  said  stock  and 
all  otiier  goods  put  into  said  stock  toward 
the  payment  of  said  notes:  It  Is  tiierefore 
agreed  that  Hiss  Gertrude  SQUer  be  appoint- 
ed tmstee  to  receive  all  mon«yB  ccmdng  in 
from  sales  of  said  stodt  and  to  pay  first  ftom 
said  receipts  all  necessary  running  expenses 
of  said  stock  and  pay  tox  all  goods  pondiaaed 
by  said  first  partlea  pnt  into  aald  stocfe,  as 
bills  come  due,  and  pay  the  balance  to  the 
Bald  second  party  to  apply  on  said  notes,  and 
said  Gertmde  Miller  Is  hereby  constituted 
and  appointed  tmstee  for  said  pdrpoB&  It 
is  agreed,  however,  that  shdnld  tbe  net  pro- 
ceeds at  any  time  fall  to  pay  nld  notes,  as 
they  become  doe,  then  the  said  trustee  shall 
appl7  all  tbe  proceeds,  exeept  expenses,  com- 
ing into  bvc  hands  as  such  tmstee  toward 
paymmt  of  all  notes  past  due  when  request* 
ed  to  do  so  by  tbe  aaUl  party  of  the  sectmd 
part,  or  his  assigns,  In  writing.  Said  trus- 
tee shall  deposit  all  moneys  reoeived  by  her 
as  such  tnutee  in  some  bank  In  Eureka,  Kan* 
sas,  and  all  idieckB  shall  be  countersigned  by 
H.  B.  Cobban,  or  J.  H.  BMCta,  or  their  au- 
thorised ag«it  And  it  Is  fnrthn  agreed 
that  should  the  said  first  parties  sell  all  of 
said  stock,  or  any  part  thweof,  in  a  luinp 
the  said  trustee  herein  appointed  shall  re- 
ceive the  proceeds  Ql  such  sal^  or  enough 
thereof  to  pay  the  balance  on  said  notes  and 
shall  pay  said  amount  to  the  said  party  oi 
the  second  part  The  authority  herein  vested 
in  said  trustee  shall  exist  until  all  of  said 
notes  are  paid  and  shall  then  cease.  In  case 
the  said  Gertrude  Miller  at  any  time  shall 
refuse  or  fall  to  act  as  aodi  trustee,  or  the 
parties  hereto  desire  to  change  the  trustee, 
tb^  another  trustee  may  be  oppoSxitetL  by 
tbe  consent  and  agreement  of  both  parties 
hereto.  And  In  the  case  of  a  faUure  to  agree 
then  the  cashier  of  the  dtlsois*  NatUmal 
Bank  of  Bur^a,  Kans.,  acting  at  that  time, 
shall  act  as  such  trustee.  H.  B.  Cobban.  J. 
H.  Beach.  Geo.  D.  Ragsdale."  It  Is  conced- 
ed that  Helen  Williams  was  afterwards  ap- 
pointed trustee  In  place  of  Gertrude  Miller, 
and  succeeded  to  whatever  rights  and  powers 
the  latter  h^d  by  the  terms  at  the  contract 
Cobban  and  Beach,  in  turn,  sold  the  stodc  of 
merchandise,  store  furniture,  and  fixtures  to 
M.  h.  Woodruff  for  the  consideration  of  $1 
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and  the  Bsmimption  of  tbe  Indebtednesa  to 
Ragsdale  aud  other  acoounls  not  to  exceed 

$1,000. 

Tbe  appellee  thereafter  brousht  suit 
against  Woodruff  for  $475  and  Interest  alleg- 
ed to  be  due  upon  a  promissory  note  executed 
by  Woodruff,  and  procured  an  attachment  on 
the  property  bought  from  Cobban  and  Beach. 
A  receiver  was  appointed  to  take  charge  of 
the  property  attached.  Kagsdale  flled  an  In- 
terpLea,  alleging  that  seven  notes  for  $1,000 
each,  Bzhiblts  1,  2,  3,  4,  6,  6,  and  7,  besides 
Interest,  had  become  due  to  him,  which  were 
executed  to  him  by  Cobban  and  Beach  as  a 
part  of  the  purchase  price  of  tbe  property, 
and  also  set  forth  a  copy  of  the  contract  be- 
tween himself  and  Cobban  and  Beach,  here- 
inbefore set  forth;  also,  that  by  the  terms 
of  said  contract  the  stock  of  merchandise, 
store  fnmlture,  and  fixtures  were  to  be  held 
In  trust  by  Oertnide  Milter  to  secure  such 
indebtedness;  that  such  contract  was  flled 
for  record  In  the  office  of  tbe  roister  of 
deeds  of  Greenwood  county  April  20,  1910; 
that  Woodruff,  as  a  part  of  tbe  purchase 
price  of  the  property,  had  assumed  tbe  pay- 
ment, and  had  paid  all  of  said  notes  except 
one  note  for  $1^)0;  that  on  January  20, 
1910,  and  prior  to  the  appointment  of  the  re- 
ceiver In  this  action,  he  commenced  an  action 
in  the  district  court  of  Greenwood  county 
against  Woodruff,  Cobban,  and  Beach,  and 
caused  all  the  property  involved  In  this  ac- 
tion and  now  In  the  hands  of  the  receiver  to 
be  attached  ther^;  that  by  reason  thereof 
he  obtained  a  first  and  prior  lien  on  all  at 
said  prop^ty.  He  prayed  Judgment  for  $1,- 
000  and  Interest  from  April  18,  1910,  and 
coats,  and  that  be  be  decreed  a  first  lien  up- 
on all  the  property  attached  In  this  action; 
also,  that  he  be  decreed  to  be  entitled  to  the 
iwoceeds  of  tlie  sale  of  such  property  by  the 
receiver  and  for  all  further  eQuitable  relief. 
Helen  WlUiams  also  intervened  by  leave  of 
oonrt,  and  alleged  that  she  had  been  duly  ap- 
pointed to  succeed  Gertrude  UHler  under  tbe 
Qontract  betwrat  Cobban  and  Beacb  with 
RagBdale.  8be  also  allied  the  facts  sub- 
stantially as  pleaded  by  Ragsdale.  -  She  pray- 
ed tor  Judgment  against  the  plaintiff  for  tbe. 
value  of  the  store  furniture  and  fixtures,  and 
that  the  receiver  be  ordered  to  pay  to  her  as 
trustee  the  proceeds  of  the  sale  of  said  fur^ 
nlture  aud  fixtures.  M.  L.  Woodruff  an- 
swered, admitting  the  facts  as  alleged  In  the 
petition.  Thereupon  the  plaintiff  moved  fOr 
Judgment  in  bis  favor  upon  the  pleadings, 
which  motion  was  sustained.  Judgment  was 
rendered  for  plaintiff  against  Woodruff  for 
!|:^^  and  plaintiff  was  adjudged  a  first 


lien  on  the  property  attached  and  the  pro- 
ceeds thereof.  The  receiver  was' ordered  to 
l>ay  to  plaintiff  the  proceeds  of  tbe  sale  of 
the  property  sold  by  him  less  certain  costs, 
attorney's  fees,  and  compensation  for  the  re> 
celver,  and  execution  was  awarded  for  any 
balance  remaining.  Ragsdale  aud  Williams 
were  adjudged  to  pay  the  costs  of  their  re- 
spective Interpleas.  A  motion  for  new  trial 
was  overruled,  and  Bagsdale  and  Williams 
appeal. 

[1]  The  principal  contention  of  aupellaut 
Is  that  the  contract  entered  into  by  Cobban 
and  Beach,  of  the  first  part,  and  Ragsdale. 
of  the  second  part,  Invested  Gertrude  Mliler. 
and,  upon  her  resigning  the  trust,  her  anc- 
cessor,  Helen  Williams,  with  the  posse8.tion 
and  rl^t  of  possession  of  the  property  de- 
scribed therein  and  through  such  trustee, 
gave  Bagsdale  a  Uen  upon  the  property  to  se- 
cure the  payment  of  the  unpaid  purchase 
price  of  the  proper^.  Sucb  Is  not  the  effect 
of  the  instrument  It  simply  constituted  Ger- 
trude Miller,  or  her  successor,  a  trustee  to 
receive  pay^nent  for  the  merchandise  sold  in 
tbe  course  of  trade  or  of  such  of  the  proi>er- 
ty  as  might  be  sold  in  bulk,  and  to  dispose  of 
the  money  so  received  in  the  manner  prescrib- 
ed in  the  contract  The  contract  expresfsly 
recognized  the  right  of  Cobban  and  Beach  to 
sell  the  whole  or  any  part  of  the  stock  in  a 
lump'as  tbey  did  sell  the  whole  to  Woodruff. 
The  property  was  not  shown  to  be  incumber- 
ed by  mortgage  or  other  lien  at  the  time  of 
tbe  levy  of  appellee's  attacbmmt  tbeieon. 
True,  Ragsdale  alleged  that  he  procured  an 
attachment  to  be  levied  thereon  prior  to  the 
appointment  of  the  receiver  In  this  action, 
but  this  does  not  constitute  an  allegation  of 
a  prior  attacbm«it  Hen.  Time  may  have 
elapsed  between  the  levy  of  plaintiff's  attach- 
ment and  the  appointment  of  the  jreeelver, 
during  wblch  time  Ragadale'a  attacbmoit 
may  have  been  levied. 

[S]  The  other  Issues  of  fact  pleaded  by  ap- 
pellants are  based  upon  tbe  interpretation  of, 
or  upon  toferences  drawn  ftom,  the  contract 
between  Cobban  and  Beach  and  Ragsdale 
The  Interpretation  and  construction  of  writ- 
ings is  for  the  court,  and  not  within  the 
province  of  tlie  Jury— qnesttons  of  .law,  and 
not  of  fiict 

We  conclude  that  no  lasne  of  fact  to  he 
tried  by  tbe  court  or  a  Jury  was  presented 
by  the 'pleadings,  and  that  the  court  did 
not  err  in  sustainli^  the  motion  for  Judg- 
ment on  the  pleadings  nor  In  rendering  Judg- 
ment for  the  plaintiff. 

Tlie  Judgment  la  affirmed.  All  the  JuaticeB 
concurring. 
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CLARE  T.  MORRIS  et  aL 
(Supreme  Court  of  Kansas.   Feb.  8.  1918.) 

(SuOabtu  hv  tha  Cowr4.J 

1.  MoKXQAOia  (S  226*)-^GHn  of  PABXn»— 
Mkasuu  or  Dajiagbs. 

The  owner  of  land  executed  a  deed  abso- 
lute in  form,  but  intended  it  as  a  mortgaire  to 
Mcure  Che  payment  of  a  loan  from  the  grantee, 
and  the  (rantae  in  violation  of  the  agreement 
conveyed  the  land  to  a  bona  fide  purchaser,  and 
thereby  deprived  himself  of  the  power  to  recon- 
vey  it  to  the  grantor  upon  the  payment  of  the 
debt  The  grantor  had  no  notice  of  the  sale, 
,  or  of  the  ri^ts  acquired  by  ^be  bona  fide  pur- 
chaser in  the  land,  until  some  time  after  the 
sale  was  made,  and  later  the  grantor  tendered 
full  payment  of  the  debt  secured  by  the  deed 
and  rcQuested  a  reconveyance  of  the  land,  but 
both  tender  and  request  were  refused.  In  an 
action  brought  by  the  grantor  to  redeem  the 
land,  or  for  the  damages  he  had  eustained  in 
case  redemption  could  not  be  had,  it  ia  held 
that  the  measure  of  damages  for  which  the 
grantee  1|  Uabie  was  the  value  of  the  land  at 
the  time  that  the  tender  of  payment  and  demand 
for  reconveyance  of  the  land  were  refused,  leas 
the  amount  of  the  debt  eecured  by  the  deed, 
and  not  its  value  at  the  time  that  the  sale  was 
wrongfully  made  by  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Oent;  Dig.  H  467,  611-617;  Dec.  Dig.  f  226.*] 

2.  APPEAL  AND  EBBOB  A  801*)— PBKSEimNa 

Question  in  Tbial  Goubt— Mo-cion  pob 

New  Tbial. 

A  ruling  excluding  evidence  U  not  open  to 
review,  unless  such  evidence  is  produced  on  the 
motion  for  a  new  trial  by  affldarit,  deposition, 
or  oral  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  174S,  1763-17S5;  Dec. 
Dig.  i  80L*]    *  " 

At^>eal  from  District  Court,  Sedgwick 

County. 

Action  by  Charles  W.  Clark  against  Wal- 
ter Morris  and  another.  From  the  ;]adgment, 
defendant  Walter  Morris  api>ealB.  Afflrmed. 

H.  0.  SloBS,  of  Wichita,  for  appellant 
Brubaclier'  ft  O011I7,  of  WlchUa,  Cor  appel- 
lea 

JOHNSTON,  a  7.  Thto  wai  an  aetkm  to 
redeem  certain  dts.  lota  wUch  bad  been 
mortgaged  by  Qiarles  W.  Clark  to  aecnre  tbe 
payment  of  91S0  borrowed  from  Waltw  Mor- 
ris on  October  17,  1M6.  The  Instminent 
given  as  security  was  in  form  on  absolute 
deed,  but  was  intended  as  a  mortgage.  Aft- 
er this  transaction  Clark  purchased  the  prop- 
erty at  a  subsequent  tax  sale,  and  the  cer^ 
tiflcate  then  obtained  was  assigned  to  Mor- 
ris as  additional  secari^.  The  borrowed 
money  was  to  be  paid  in  nnall  Installments 
at  fixed  times,  but  Clark  teUed  to  make  the 
payments  at  the  times  stipulated.  On  April 
0, 1909,  Morris  sold  the  lots  to  PhiUp  Schott, 
wbo  had  no  notice  of  the  rights  of  Clark,  or 
that  he  was  in  (act  the  owner  of  the  lots, 
and  by  this  sale  Morris  disabled  himself  to 
reconvey  the  lots  to  Clark  upon  the  payment 
of  the  debt    The  writings  evidencing  tlie 


sale  to  Schott  were  not  recorded,  and  Clark 
had  no  notice  that  Schott  had  purchased  the 
iota  until  the  writings  were  produL-ed  at  the 
trial  of  this  action.  Before  the  sale  to 
Schott,  Morris,  with  four  men,  went  to  the 
lots  one  morning  before  daylight  and  irat 
up  a  post  and  single  wire  teaace  around  them. 
Clark  discovered  the  action  of  Morris  before 
the  fence  was  flolshed,  and  in  an  interview 
Morris  informed  Clark  that  he  had  conclud- 
ed to  take  possession  of  the  lots.  Morris 
testified  that  Clark  then  consented  that  he 
should  take  possession  of  the  lots  and  that 
they .  should  be  regarded  as  his  property. 
On  the  other  band,  Clark's  testimony  is  that 
be  told  Morris  that  because  of  sickness  In  bis 
family  he  liad  been  unable  to  make  the  pay- 
ments as  agreed  upon,  and  that  he  did  not 
know  Just  what  his  legal  rights  were,  but 
wtiatever  they  were  he  was  going  to  stand  on 
tbem.  He  denied  positively  that  he  surren- 
dered possession  of  the  property  or  disclaim- 
ed ownership  in  the  lots,  and  the  fact  that  be 
tore  down  the  fence  on  the  same  morning 
and  continued  to  use  the  property  as  he  had 
previously  done  tends  to  support  his  testi- 
mony. On  June  22,  1910,  Clark  tendered  to 
Morris  the  fuU  amount  of  the  borrowed 
money,  with  the  accrued  interest,  and  de- 
manded that  be  convey  the  proper^  back  to 
Clark  In  accordance  with  the  agreement,  but 
both  tender  and  demand  were  refused.  On 
the  trial  Morris  claimed  to  be  the  owner  of 
the  lota,  and  that  Clark  had  voluntarily  snr* 
rendered  possession  of  them,  and  at  the  same 
time  had  disclaimed  any  Interest  in  them. 
The  trial  court  found  in  favor  of  Clark,  hold- 
ing that  the  deed  was  intended  to  be,  and 
was  In  fact,  a  mortgage,  and  that  as  against 
Morris  he  bad  a  right  to  redeem;  but  it 
was  also  found  that  Schott,  wbo  bad  been 
made  a  party  to  the  action,  was  a  bona  flde 
purchaser  of  the  lots,  and  therefore  redemp- 
tion could  not  be  enforced  as  against  htm. 

[1]  Tbe  first  and  principal  ground  assigned 
as  em»r  Is  that  a  wrong  measure  of  damages 
was  aj^lled  in  fixing  the  llabili^  of  Morris. 
The  court  decided  that  be  was  liable  for  tbe 
vahie  of  tbe  lots  u  tbey  were  when  tbe  tra- 
der of  payment  was  made  and  the  reconr^- 
ance  of  tbe  lots  was  refused,  while,  on  the 
other  side,  it  was  contended  that  a  cause 
of  action  arose  whoi  Morris  sold  the  prop- 
erty and  placed  It  h^ond  tats  pow«  to  re- 
conv^,  and  that  its  value  at  tbe  time  of 
sale  was  the  measure  of  recovery.  In  a  pro- 
ceeding of  this  kind  equitable  considerations 
govern,  and  the  measure  of  damages  must 
depend  largely  npon  the  particular  circum- 
stances of  each  case.  It  appears  that  the 
contract  of  sale  from  Morris  to  Schott  was 
not  recorded,  and  that  C9ark  bad  no  knowN 
edge  of  the  contract,  or  of  the  sale  to  Schott, 
nntll  tbe  trial  was  begun,  dark  bad  a  right 
to  8ui>po8e  that  what  was  intended  to  be  a 
mortgage  would  be  treated  as  a  mortgage 
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b7  botb,  and  ttiat  the  rights  of  each  would 
be  finally  measured  by  the  terms  of  the 
agreement.  The  transfer  of  the  land  In  tIo- 
Intlon  of  their  agreement  operatedasafrand 
upon  Clark.  In  some  of  the  cases  it  is  held 
that,  If  there  la  no  actual  fraud,  the  gran- 
tee is  required  to  account  for  the  full  value 
of  the  land  at  the  time  be  sold  it;  while 
other  authorities  hold  that  he  Is  only  re- 
quired to  pay  the  amount  actually  rec^red 
for  the  land  over  and  above  the  debt  secured 
by  tbe  deed.  In  aUU  others  It  la  held  that 
the  measure  of  ttie  owner's  raoorery  Is  the 
utmost  value  of  the  property  at  the  time  of 
the  trial,  less  the  amount  of  the  mortgage 
d^t  27  Gyc  1038,  and  esses  dted.  In 
Bootbe  V.  Flest,  80  Tex.  141,  15  &  W.  799, 
where  Qie  owner  of  land  gave  an  absolute 
deed  to  secure  a  loan  from  tbe  grantee,  and 
afterwards  transferred  the  title  to  a  bona 
fids  purchase,  It  was  held  that  the  measure 
of  tbe  grantor's  right  to  recover  was  the  val- 
ue of  tbe  land  at  tbe  day  of  trial,  less  tbe 
debt  secured  and  Interest  In  Hart  r.  Ten 
Eydc,  2  Jobna.  Cti.  (N.  T.)  02,  Chancellor 
Kent  ruled  that  where  land  or  other  proper- 
ty Is  held  In  trust  by  another;  who  sells  the 
same  In  violation  of  his  trust,  he  "must  an- 
swer for  tbe  value,  not  as  It  existed  at  the 
time  of  tbe  sale,  for  that  would  not  be  an  In- 
dcmni^,  and  would  be  too  great  an  Indul- 
gence to  fraudulent  breaches  of  trust,  but 
for  the  value  of  the  land  as  It  existed  at  the 
commencement  of  tbe  suit,  If  not  at  the  time 
of  taking  the  account  by  tbe  master."  Page 

m. 

In  Burdlck  v.  Seymour,  89  Iowa,  452,.  an 
Instrument  conveying  land  was  defectively 
recorded,  and  the  grantor,  to  defeat  the  first 
couveyauce,  deeded  the  property  to  another, 
and  thereby  transferred  a  good  title  to  It, 
and  It  was  held  that  the  measure  of  damages 
was  tbe  highest  value  of  tbe  land  at  any 
time  between  the  purchase  by  the  first  gran- 
tee and  the  commencement  of  bis  action  to 
recover  damage.  It  was  further  held  that 
the  liability  was  not  on  account  of  the  breach 
of  warranty,  but  because  of  tbe  fraud  of  tbe 
grantor  In  making  the  transfer.  In  Bllsha 
Gibbs  V.  Beuben  Champion,  S  Ohio,  835, 
there  was  a  sale  of  land,  and  the  vendor  re- 
fused to  convey  because  the  first  Installment 
of  the  purchase  price  was  not  paid  when  It 
was  due.  The  vendee  tendered  the  full 
amount  of  the  pondmae  money  when  tbe  sec- 
ond installment  became  due,  but  the  Tender 
bad  sold  the  property  to  a  third  persni,  and 
had  disabled  himself  to  make  a  conv«yance 
to  the  voidee.  Tt»  court  bdd  that  as  the 
vendor  had  treated  ttie  contract  with  the 
vendee  as  a  continuing  one,  and  had  taken 
no  steps  to  relieve  the  vendee  from  liability 
on  tbe  contract,  it  was  still  binding,  and, 
having  transferred  0ie  property  to  an  Inno- 
cent pnrdiaser,  he  was  liable  in  danuges  to 
the  Twdee^  and  the  measora  of  damages  was 


"the  difference  between  the  purchase  money 
and  tbe  value  of  the  unimproved  lot  at  tbe 
time  the  party  entitled  himself  to  a  convey- 
ance by  tendering  the  purchase  moDey." 
Page  337.  Other  authorities  to  the  same  ef- 
fect are  May  v.  Le  Claire,  78  U.  S.  (11  WaIL> 
217,  20  L.  Ed.  SO;  Meehan  v.  Forrester  et  aL, 
62  N.  T.  277;  Glbbs  v.  Meserve,  12  IlL  App. 
618;  Linnril  t.  I^ford,  72  Me.  280;  Johnson 
V.  McMulUn,  8  Wyo.  287,  21  Pac  701.  4  U 
B.  A.  670. 

Some  of  the  authorities  referred  to  In  27 
eye.  1033,  bold  that  the  value  should  be  as- 
certained OS  of  the  time  tbe  sale  of  the  prop- 
erty Is  made,  and  where  there  la  notice  of 
the  sale  and  freedom  from  fraud  such  a  rule 
might  be  deemed  equitable.  In  view  tit  tbe 
circumstances  of  this  case,  the  rale  ot  the 
trial  court,  that  damages  should  be  measured 
by  tbe  value  of  tbe  lots  whea  Glartc  tendered 
tbe  amount  of  the  debt  and  entitled  himself 
to  a  reconveyance  of  the  property,  appears 
to  be  equitable  and  well  within  the  authorl- 
Ues. 

[2]  Complaint  Is  made  as  to  the  ex<^nslon 
of  evidence  from  the  Jury  as  to  the  surrender 
of  possession  and  the  disclaimer  of  Interest 
in  the  property  by  Clark,  but  the  ruling  is 
not  open  to  our  consideration.  By  section 
307  of  the  Civil  Code  (Gen.  St  1909,  S  5801) 
a  party  who  wishes  to  avail  himself  of  a 
ruling  excluding  offered  evidence  as  error  Is 
required  to  produce  such  evidence  (m  tbe  mo- 
tion for  a  new-  trial  by  affidavit  depoattlon, 
or  oral  teatimoi^r  of  the  witnesses.  Tbls  was 
not  done,  and  hence  ttiat  ruling,  wbaterer  it 
may  have  been,  cannot  be  regarded  as  a 
grooQd  fbr  reversal.  It  might  be  said,  how- 
ever, that  testimony  upon  this  subject  was 
received  in  evldenoe  in  the  trial,  which  was 
bad  before  the  Jury  was  called.  At  the  end 
of  that  trial  the  court  appears  to  have  deter- 
mined every  question  In  the  ease  except  as 
to  the  amount  at  damages  sastained  by 
Clark,  or,  in  other  words,  tbe  value  of  tbe 
property  when  payment  of  tbe  debt  was  ten- 
dered by  Clark.  In  the  testlmoiy  then  re- 
ceived, Indadlng  that  relating  to  an  alleged 
disclahner  of  ownership,  tbe  court  deter- 
mine that  Morris  held  no  more  than  a  morU 
gage  liai  w  tlie  jiropaty;  and  tbdt  aa 
against  him  Olark  had  a  ri^t  of  redemption. 
There  was  teetlmony,  too,  before  the  court 
at  Oiat  time,  In'regard  to  the  value  of  the 
lots,  and  the  court  ml^  very  wcdl  have  gone 
farther,  and  made  a  final  dlsposltlmi  of  the 
case,  deciding  for  Its^  tbe  nlue  of  the 
property  and  the  amount  of  recorwy.  How- 
evw,  tbe  oonrt  Impaneled  a  jni7  uid  receiv- 
ed tertlmony  im  the  question  of  value  at  the 
thne  of  GtariE's  tender,  and  Uie  Jury's  flnd- 
Ing  was  approved  by  the  court  There  was 
no  occasion  to  resubmit  tbe  questions  previ- 
ously detwmlned  by  the  court  and,  assuming 
that  tbe  testimony  as  to  ttie  volimtarr  sur^ 
render  of  possessUm  and  the  disclaimer  of 
interest  In  ttie  lots  was  thai  admiasitlab  the 
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question  of  Its  rejection,  as  m  bare  seen,  l8 
not  preserved  for  review. 

Tlie  Jndgm^it  of  tbe  district  court  will  be 
aflSnned.  All  tbe  Jastlcea  amcnrrlnfr 


STATE  ex  rel.  DAWSON,  Attr.  Gen., 

DATIS  et  aL 

<  Supreme  Court  of  Kansas.    Fetk  8,  1913.) 

(BvUahut  by  Cfte  Court.) 

1.  Taxation  (f  860*)~-lNHEUTAiroE  Tax— 
CoNSTBucnoN  of  Statute. 

Wbere  a  statute  la  open  to  either  cos- 
■troctlon,  one  preventinc  the  exaction  of  an 
Inheritance  tax  apon  the  aaine  property  in 
two  jurisdictions  should  be  favored  over  one 
having  the  contrary  effect 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Die.  i  1675;  Dec.  Dig.  S  860.*] 

2.  Tazatioit  (f  867*)— Inhbbitahck  Tax— 

COHSTBDOTION  Or  STATUTE. 

A  provision  of  a  statute  that  an  inheritance 
tax  {otherwise  collectible  upon  property  sit- 
uated in  this  state,  owned  by  the  resident  of 
another  state  at  the  time  of  his  death)  shall 
not  be  exacted  where  a  similar  tax  has  been 
paid  Id  the  state  of  the  decedent's  residence, 
provided  the  laws  of  that  state  conhdn  a  like 
exemption,  applies  In  any  case  where  no  such 
tax  would  be  imposed  by  such  lawa  upon  sim- 
ilar property  there  situated,  owned  by  a  resi- 
dent of  Kansas  at  tbe  time  of  his  death,  bow- 
ever  much  the  two  exemptions  may  otherwise 
differ. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  ||  1681-1684;  Dec  Dig.  i  867.*] 

8.  Taxation  (S  867*)— iNHBBrrANCx  Tax— 

"Lies  Exxmptios." 

The  Kansas  statute  provides  in  substance 
that  ordinarily  an  ioheritaoce  tax  shall  be  col- 
lected with  respect  to  property  in  this  state 
owned  by  the  resident  of  another  state  at  the 
time  of  his  death;  but  that,  If  a  similar  tax  has 
been  paid  In  audi  other  state,  It  will  not  be 
exacted  here,  prorided  a  "like  exemption"  is 
made  by  the  laws  of  such  other  state  in  favor 
of  estates  of  citizens  of  this  state.  The  laws 
of  Mew  York  provide  iu  substance  that,  upon 
tbe  death  of  a  nonresident  of  that  state  own- 
ing property  having  a  situs  there,  an  inherit- 
ance tax  shall  be  collected  in  all  cases  upon 
such  of  it  as  is  tangible,  and  in  no  case  upon 
any  of  it  that  is  intangible,  Including  in  that 
term  stock  of  a  corporation.  Held  that,  where 
a  resident  of  New  xork  dies  owning  stock  In 
a  Kansas  corporation,  the  fact  that  an  in- 
heritance tax  has  been  paid  thereon  in  New 
York  is  a  bar  to  the  collection  of  one  here. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1681-1684;  Dec  Dig.  |  867.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  e,  pp.  4159,  4160.] 

Appeal  from  District  Court,  Sbawnee 
County. 

Action  by  the  State,  on  tbe  relatitm  of 
Jobn  S.  Dawson,  aa  Attorney  General,  against 
Frank  H.  Davis  and  others,  as  administrators 
of  tbe  estate  of  Edwin  Hawley.  From  a 
judgment  tor  defendants,  plaintlfC  appeals. 
Affirmed. 

Jug.  S.  Dawson,  Atty.  Oen.,  In  i«o.  per. 
Ferry,  Doran  ft  Dean,  ot  Top^a,  for  avpel- 
lees. 


MASON,  J.  A  resident  of  New  Tork  died 
while  owidng  stock  in  a  corporation  organis- 
ed undw  tbe  laws  of  Kansas.  Action  was 
brodgbt  in  this  state  against  his  administra- 
tors to  compel  tbe  payment  of  an  inheritance 
or  succession  tax  upon  tbe  transfer  of  ttie 
stock.  Judgment  was  rendered  in  tbelr  fa* 
Tor,  and  tbe  state  aiveals. 

[3]  Wbere  a  resident  <a  another  state  dies 
owning  property  In  Kansas,  our  statute  ordi- 
narily requires  the  payment  of  a  succes^n 
tax  here.  If,  bowevw,  tbe  laws  of  the  state 
of  his  resldoice  impose  a  tax  of  like  char- 
acter and  of  e^ual  or  greater  amount,  which 
has  actually  bem  paid,  no  iwyment  is  requir- 
ed here,  provided  the  laws  of  that  state 
make  "a  like  oemptlOB  •  •  •  in  favor 
of  estates  of  cltlzHiB  of  tbls  state."  Gen. 
Stat  1S09,  I  9266.  Shares  of  stock  are  re- 
garded as  situated  in.  tbe  state  of  incorpora- 
tion. 37  Cyc.  1582.  The  stock  here  involved 
was  subject  to  a  tax  of  like  character  in 
New  York,  whld^  was  duly  paid,  to  an 
amount  greater  than  that  claimed  bore.  Up- 
on the  death  of  a  nonresident  of  that  state 
owning  property  there,  whether  or  not  It  is 
liable  to  a  succession  tax  elsewhere,  a  tax' 
is  collected  on  accoant  of  tbe  tangible  prop- 
erty, bat  none  Is  aacted  with  respect  to 
that  which  is  Intangible,  Including  corimrate 
stock.  Tbe  sole  question  in  dispute  is  wheth- 
er this  condition  of  the  New  York  law 
amounts  to  "a  Uke  exonptlon"  to  that  of  the 
Kansas  statute.  - 

The  section  of  tbe  Kansas  statute,  on  the 
Interpretation  of  which  the  controversy  turns, 
reads  as  follows:  "Property  of  a  resident  of 
the  state,  which  is  not  therein  at  the  time 
ot  his  death,  shall  not  be  taxable  under  the 
provisions  of  this  act  If  legally  subject  in  an- 
other state  or  country  to  a  tax  of  like  char- 
acter and  amount  to  tbat  hereby  Imposed: 
Provided,  such  tax  be  actually  paid,  guar- 
anteed or  secured  In  such  other  state  or  coun- 
try. If,  however,  such  property  be  legally 
subject  in  another  state  or  country  to  a  tax 
of  like  character  but  of  less  amount  than 
that  hereby  imposed,  and  such  tax  be  actual- 
ly paid,  guaranteed  or  secured  as  aforesaid, 
such  property  shall  be  taxable  under  this  act 
to  tbe  extent  of  the  excess  for  which  such 
property  would  otherwise  be  liable  hereunder 
over  the  tax  thus  actually  paid,  guaranteed 
or  secured.  Property  of  the  estate  of  a  non- 
resident decedent,  which  Is  situated  in  tbe 
state  at  the  time  of  his  death,  if  subject  to 
a  tax  of  like  character  with  that  Imposed  by 
this  act  by  tbe  law  of  the  state  or  country 
where  decedent  bad  bis  residence,  shall  be 
subject  only  to  such  portion  of  the  tax  here- 
by imposed  as  may  be  In  excess  of  such  tax 
Imposed  by  the  laws  of  such  other  state  or 
country :  Provided,  that  a  like  exemption  Is 
made  of  such  other  state  or  country  In  favor 
of  estates  of  citizens  of  this  stete,  but  In 
such  cases  no  exemption  shall  be  allowed  un- 
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Ul  tbe  tax  provided  for  by  the  law  of  such 
other  state  or  country  Khali  be  actually  paid, 
Kuarantefd  or  secured  In  accordance  with 
law."   Gen.  Stat.  1909,  |  9266. 

The  flrst  part  of  the  section  relates  to  the 
taxlDK  of  property  in  other  stntes  owned  by 
a  resident  of  this  state  At  the  time  of  his 
death.  If  a  succession  tax  Is  collected  in  the 
state  where  the  property  is  located.  It  Is 
waived  here,  IxTespectlTe  of  what  wonld  be 
the  rule  of  the  other  state  If  the  conditions 
were  revosed.  This  provision  is  for  the 
boieflt  of  reiridents  of  this  stata  Whether 
other  states  l^slate  la  a  similar  way  for 
the  advantage  of  th^r  citizens  does  not  affect 
Uie  matUx.  The  second  portion  of  the  sec- 
tion rdates  to  the  taxing  of  property  In  this 
state  owned  by  a  resldoit  of  another  state 
at  the  time  <^  Us  death.  If  a  snocesslon  tax 
Is  collected  In  the  state  ct  the  deoedenfs 
residence,  it  is  waived  here  only  In  case  tlie 
laws  of  that  state  make  a  like  exemption  In 
favor  of  ttie  estates  of  citizens  of  this  state. 

The  New  York  statute  relating  to  an  In- 
heritance tax,  so  far  as  here  important,  reads 
as  follows;  "A  tax  shall  be  and  Is  hereby 
Imposed  opon  the  transfer  of  any  tangible 
property  within  the  state  and  of  Intanj^Ue 
property,  *  *  *  In  the  UMowlng  cases: 
*  *  *  (1)  When  t3ie  transfw  Is  by  will  or 
by  the  intestate  laws  of  this  state  of  any  In- 
tangible property,  or  of  tangible  property 
within  the  stat^  from  any  person  dying  seis- 
ed or  possessed  thereof  while  a  resident  of 
the  state.  When  the  transfer  is  by  will 
or  intestate  law,  of  tangible  i^operty  within 
the  state,  and  the  decedent  was  a  ntoresl- 
dent  of  the  state  at  the  time  of  his  death.** 
8  Laws  of  New  York  1911,  c.  732,  f  1. 

This  statute  defines  "Intangible  property" 
as  including  stock  In  a  corporatloa  Its  oper- 
ation is  not  affected  by  the  laws  of  any  othw 
state.  Upon  the  death  of  a  resident  of  New 
York  a  tax  is  Imposed  upon  all  of  his  In- 
tangible property,  wherever  locfited,  and  up- 
on such  of  his  tangible  property  as  Is  there 
situated;  but  none  is  exacted  with  respect 
to  his  tangible  property  outside  of  the  state. 
Upon  the  death  of  a  nonr^dent  of  the  state 
of  New  York  owning  property  there  (and  this 
is  the  phase  of  the  law  the  effect  of  which  we 
are  now  required  to  determine),  a  tax  Is  ex- 
acted only  with  respect  to  such  of  It  as  Is 
tangible.  A  state  may  impose  a  tax  upon 
the  intangible  property  of  a  nonresident 
which  tias  a  situs  within  Its  tmrders,  notwith- 
standing a  similar  tax  has  been  lawfully 
charged  and  collected  elsewhere;  Blackstone 
V.  Miller,  188  U.  8.  189.  23  Sup.  CL  277,  47 
U  Ed.  439;  People  v.  Union  Trust  Co..  255 
lU.  168,  99  N.  E.  377.  The  state  of  Kansas 
declines  to  exercise  this  power  against,  the 
resident  of  a  state  which  grants  a  similar 
exemption  as  to  citizens  of  this  state.  The 
state  of  New  York,  with  respect  to  property 
having  a  situs  there,  owned  at  the  time  of 
hla  death  1^  a  nonresident,  declines  In  any 


event  to  exercise  its  right  to  Impose  a  tax 
where  the  property  Is  intangible,  but  In  all 
cases  exercises  the  right  where  it  Is  tangible. 
Does  this  amount  to  the  granting  of  a  like 
exemption  to  that  of  the  Kansas  statnte,  for 
the  purpose  of  the  present  case?  The  ex- 
emptions are  not  whoUy  alike,  yet  they  have 
something  In  common.  Tbey  are  alike  in  ttie 
sense  that  If  the  conditions  were  reversed — 
if  a  resident  of  Kansas  died  owidng 
stock  In  a  New  Yoik  oorporatloD— no  tax 
would  be  exacted  by  the  laws  ot  that  state. 
The  New  York  exonptbm  Is  more  liberal 
ttian  that  of  i^nsas,  in  that  its  beneflts  are 
not  restricted  to  the  residents  of  states  whlc3i 
reciprocate  the  comity;  It  Is  lees  Ubaat,  in 
tliat  It  does  not  extend  to  tangible  property. 

[1]  The  meaning  Intended  by  the  Legisla- 
ture Is  not  mtirely  dear.  There  Is  room  for 
construction.  Tb«  situation  la  peculiarly 
one  for  the  invocatira  of  any  Just  rules  of 
Interpretation  which  are  applicable  Sev- 
eral courts  have  held  that  the  language  of 
8  statnte  imposing  a  succession  or  inheri- 
tance tax  is  to  be  strictly  coostrued  against 
the  government,  and  liberally  In  favor  of 
the  taxpayer.  37  Gyc.  1566  ;  21  A.  &  K. 
Encycl.  of  L.  340;  Blakemore  ft  Bancroft 
on  Inheritance  Taxes,  |  32;  note,  127  Am. 
St.  Rep.  1052.  As  said  in  the  note  Just 
cited,  no  good  reason  seems  to  t>e  given  tor 
this  rule,  and  none  Is  apparent,  except  per- 
haps to  the  extent  that  a  purpose  to  require 
an  individual  to  contribute  to  the  public  ex- 
pense ouf^t  to  be  expressed  with  reasMiable 
clearness.  ThOTe  is  force,  however,  in  the 
suggestion  made  in  t>dkalf  of  the  defendants- 
that  double  taxation — the  Imposition  of  a 
like  tax  with  respect  to  the  same  property 
in  eadi  of  two  jurisdictions— althoui^  not 
repugnant  to  any  principle  of  constitntliHUil 
law,  is  80  contnuy  to  natnral  Jnattce  that  a 
purpose  to  exact  it  ou^t  not  to  bo  Impnted 
to  the  Leglslatore  In  any  donbtCnl  am.  The 
desire  to  avoid  double  taxation  Is  evident 
in  this  act  as  well  aa  In  those  of  moat  states 
that  have  legislated  in  the  matter.  As  said 
in  Dm  Passos  on  Inholtance  Tax  Law  (2d 
Ed.)  p.  187:  "On  groonda  of  poUcT  and 
comil7,  •  •  •  the  role  has  bam  not  to 
impose  what  woold  b^  in  eltect,  a  doable  tax 
on  nonresldMits*  estetes,  where  It  can  poa- 
sibly  be  avoided.'* 

[1]  We  think  the  spirit  of  the  Kansaa  act 
Is  that,  where  property  In  tills  state  owned 
by  a  nonresident  at  the  time  of  his  death  has 
been  subjected  to  an  inheritance  tex  in  the 
state  of  his  residence,  a  similar  tax  onglit 
not  to  be  required  here,  except  In  cases 
where  if  the  conditions  were  reversed,  and 
a  nonresident  of  this  state  had  died  owninf: 
the  same  character  of  property  In  the  othet 
state,  a  payment  there  would  I>e  exacted. 
That  spirit  Is  effectuated  by  considering  that 
the  exemption  of  the  Kansas  statntes  op- 
erates  for  the  benefit  of  the  aetata  of  a  Mil- 


Digitized  by 


Kan.) 


BOOT  T.  CUDAHT  PACKING  CO. 


1199 


Aeat  of  any  other  state,  the  'law  of  wlilch  | 
would  not  exact  an  inheritance  tax  with 
respect  to  similar  property  in  that  sttte, 
owned  by  a  reddoit  of  Kansas  at  the  time 
of  his  death,  no  matter  how  disHlnillar  the 
atatuies  mar  otherwise  be.  In  other  words, 
the  exemption  made  bj  the  lawa  of  another 
state  U  to  be  regarded  as  like  that  of  the 
Kansas  statute,  in  any  drcamstanees  In 
whbih,  if  the  conditions  were  reversed,  it 
would  have  a  like  operation. 

The  section  above  quoted  from  the  Kan- 
sas act  Is  subKtantfally  the  same  as  one 
found  In  the  MassnchuKetts  statute  of  1907 
(chapter  5C3,  S  3)>  This  was  amended  In 
1909  (chapter  490,  pt  4,  {  3)  and  In  1911 
(chapter  502,  |  1),  hut  not  so  as  to  change 
the  effect  of  the  reclprooil  iffovldon.  We 
are  not  aware  of  any  Judicial  luterpi-eta- 
tion  of  its  laniruage,  but  the  authors  of  one 
of  the  text-books  already  dted  express  the 
opinion  that  the  statute  of  New  Tork  brlug-s 
that  state  within  its  operation.  Blakemore 
ft  Bancroft  tm  Inheritance  Taxes,  pp.  483, 
663.  At  page  483  it  is  said:  "The  Kansas 
statute  contains  the  same  reciprocal  clause 
for  avoiding  double  taxation  that  is  found 
in  Maasachnaetts.  •  •  •  Property  of  a 
nonresident  in  Kansas,  Including  stock 
wherever  dtuated  in  a  Kansas  corporation, 
will  not  be  taxed  (except  for  ttie  difference 
if  Kansas  rates  are  higher)  If  owned  by  a 
i»ld«it  of  a  state  which  ectends  sbnllar 
oouricslea  to  reddents  of  Kansas.  Massa- 
chusetts, Maine.  To-mont,  and  New  York 
seem  to  be  the  only  states  that  do  so." 

The  Judgment  la  alUruied.  All  the  Jna- 
tices  couuurrlnfr 

BOOT  V.  CUDAHT  PACKING  CO. 
(Supreme  Court  of  Kansas.    March  8,  1913.) 

(SvUabua  hy  «he  Court.) 

1.  Appeal  and  Ebbob  (|  1177*)— Bbvbhui^ 
Bendition  of  JuDOHsnT. 

When  a  judgment  is  reversed  because  a 
demurrer  to  the  plalntifrg  evidence  baa  been 
erroneouBly  overruled,  judgment  for  the  defend- 
ant will  be  ordered  If  the  plaintiff's  evidence 
afflnnatiTely  establishes  some  tact  or  state  of 
facta  which  precludes  recovery.  Otherwise  the 
cause  will  be  remanded  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor.  Cent  Dig.  U  4697-^604.  460&-4610: 
Dec.  big.  I  1177*] 

2.  Opinion  Evidence. 

The  rule  atated  in  the  second  paratcraph 
of  the  syllabus  of  the  original  opinion  adhered 
to. 

On  motion  for  modification  of  opinion. 
Overruled. 
For  former  opinion,  see  129  Fac.  147. 

BURCH,  J.  <^The  defendant  has  filed  a  mo- 
tion asking  for  a  modification  of  the  Judg^ 
meat  of  this  court  ronandlng  the  case  tea  a 
new  trial.  The  evidence  In  the  case  was  con- 
sidered, and  It  was  held  that  the  plaintiff 


liad  failed  to  sustain  the  allegations  of  his 
peti  ion,  and  that  the  defendan 's  demurrw 
to  the  e^  (1-31  ice  should  have  t>eeu  sustained. 
The  motion  is  for  a  direction  to  the  trial 
court  to  enler  Judgment  for  the  defendant. 

[1]  ]n  many  Ins.ancea  in  which  demurrers 
to  evidence  have  been  Improperly  overrnled 
the  court  has,  upon  reversal,  directed  Judg- 
ments to  be  entered.  In  all  such  cases  the 
plaintiff  by  admission,  proof,  or  otherwisot 
aOirmatlvely  established  some  fbct  or  state 
of  faclB  which  precluded  him  from  recovery, 
and  a  basis  existed  for  a  final  Judfnnent  put- 
ting an  end  to  the  controversy.  Where,  bow- 
ever,  the  plaintiff  merely  falls  to  extend  the 
proof  snfildenlly,  It  is  impossible  to  say  that 
no  cause  of  action  exists  and  there  Is  no 
ground  for  entering  a  final  Judgment  against 
him.  It  is  conceivable  that  It  mlftht  clearly 
appear  In  some  case  that  the  necessary  proof 
could  not  be  produced.  In  that  event  Judg- 
ment might  be  ordered,  but  such  a  case  would 
really  belong  to  the  class  in  which  the  plain- 
tiff shows  himself  to  be  without  cause  of  ac- 
tion. The  court  Is  nqt  prepared  to  say  that 
It  is  Impossible  for  the  plaintiff  in  this  ac- 
tion to  produce  sufficient  proof  to  go  to  the 
Jury. 

[2]  The  plaintiff  has  filed  a  petition  tor  a 
rehearing  on  the  ground  that  the  rule  stated 
In  the  second  paragraph  of  the  syllabus  of 
the  original  oiHnlon  ought  not  to  apply  nnl- 
versBlly,  particularly  where  complicated  ma- 
chinery is  involved,  because  it  would  over- 
whelm the  court  with  collateral  Issues.  Tb» 
syllabus  begins  with  the  words,  "In  this 
case."  Hie  rule  applies  whoever  a  subject 
baa  folrly  passed  beyond  the  domain  of  the- 
ory and  into  the  domain  of  veriflcallon.  The 
trial  court  can  tell  in  any  given  Instance 
whether  or  not  it  will  necessarily  be  embar- 
rassed by  o^lateral  issues  and  can  require 
proof  accordbigly.  A  simple  case  lUustnites 
the  difference  between  theory  and  fact  which 
the  rule  ranpliacrises.  A  man  has  his  watch 
cleaned  and  r^lred.  Some  days  later  he 
desires  to  know  whether  or  not  It  Is  keeping 
time.  He  does  not  take  the  watchmaker's 
pert  opinion  upon  the  subject,  considering  the 
make  of  the  watch,  the  adjustment  of  its 
parts,  etc.  He  looks  at  the  r^ulator  and  at 
his  watch  and  sees  as  a  matter  of  tact  wheth- 
er the  mtdi  has  gained  or  lost  time.  Anoth- 
er Bim;^e  case  illustrates  the  applicatlou  ot 
the  rule:  Several  self-binders  have  been  sold 
by  a  dealer  to  fiirmers  in  his  vicinity,  which 
have  been  set  up  by  the  manufocturer's  or 
seller's  expo^  The  mechanism  Is  quite  com- 
plicated. Litlgalion  arises  In  whldi  it  be* 
comes  Important  to  know  whethnr  or  not  the 
principle  upon  whidi  these  binders  are  con- 
structed results  in  too  many  missed  bundles 
of  ^aln.  The  theory  of  mechanical  experts 
upon  the  subject  Is  not  the  best  evidence. 
Proof  of  the  manner  in  wUch  binders  of- that 
particular  type  actually  worked  will  show 
the  facts,  and  with  the  facts  before  it  the  Ju- 
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ry  can  say  whetber  or  not  tbe  media nlsm  la 
reasonably  adapted  to  accomplish  the  results 
for  which  It  was  designed.  In  this  case  the 
plaintiff's  own  experts  had  the  necessary  ex- 
perience and  knowledge  to  enable  them  to  tell 
how  friction  bolBt  eleratora  had  demonstrat- 


ed the  principle  of  their  construction.  In  tbe 
presence  of  demonstration,  speculatlTe  opiU' 
Ion  Is  very  cheap. 

The  motion  to  modify  the  Judgment  is 
orerrnled,  and  tbe  petition  for  a  rehearing  Is 
denied.  All  the  JnsUcee  concurring. 


Bud  or  Casss  in  You  129 
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See  Arairnment^^  24 ;  Oiminal  Law,  |  1070; 


ABANDONMENT. 

See  Appeal  and  Error.  8  107S:  Evidence,  | 
266;  HoBband  and  Wife.  fi{  303.  304;  Mines 
and  Minerals,  {  66:  Principal  and  Sarety, 
I  82;  BailToadf,  f  227;  Waters  and  Water 

ABATEMENT  AND  REVIVAL. 

.  Assiinine 

n.  AKOTHER  ACTION  PENDING. 

|t7  (Utah)  Under  Comp.  Laws  1907.  ff 
29S2,  2066.  relatiiw  to  demurrers  and  answers, 
held  tbat  the  pendency  of  another  action  b*- 
tween  the  parties,  not  shown  on  the  face  of 
the  complaint,  to  be  available  in  abatement 
must  be  set  np  in  the  answer.— Vanoe  t.  Heath, 
129  P.  866.  . 

DEATH  OF  PABTT  AND  BETITAI. 
.  OF  ACTION. 

<A)  Abatement  or  Snrvlval  of  Action. 

1 54  (GaL)  At  common  law,  an  heir  has  no 
right  of  action  for  an  Injurj  to  his  ancestor.— 
Pritchard  v.  Whitney  Estate  Co.,  129  P.  980. 

(B)  Contlnnuiefl  or  of  Action. 

1 72  (Kan.)  On  the  death  of  the  plaintiff  in 
an  action  on  a  foreign  Jadgment,  both  parties 
being  residents  of  Kansas,  a  revivor  is  proper* 
ly  bad  in  the  name  of  the  Kansas  executor, 
though  an  administrator  has  been  appointed  in 
the  state  where  the  judnnent  was  rendered.— 
McLatn  v.  Parker,  129  P.  1140. 

A  defendant  who  on  the  death  of  the  plaiatiS 
erpreaaly  consents  to  an  order  reviving  the  ac- 
tion cannot  thereafter  maintain  that  the  revivor 
was  void  becaaae  not  made  in  the  name  of  the 
proper  representative.— Id. 

1 77  (Kan.)  Where  plaintiff  dies,  and  the  ac- 
tion is  revived  in  the  name  of  hie  succesaor, 
the  petition  should  t>e  amended  so  to  allege 
the  interest  of  the  new  party  in  issuable  form. 
— McLain  v.  Parker,  129  P.  1140. 

ABSTRACTS. 

See  Appeal  and  Error,  |  687. 

ACCEPTANCE 

See  Deeds*  {  3. 

ACCIDENT. 

See  Exemption^  |  116 ;  Homicide,  ||  17,  60. 

ACCIDENT  INSURANCE 

See  Insurnnce.  H  524.  634.  650.  668. 


ACCOMPLICES. 

See  Criminal  Law,  IS  507,  611. 

ACCORD  AND  SATISFACTION. 

See  Paymoit 

ACCOUNT. 

See  Action,  H  38,  45;  Appeal  and  E^ror,  { 
^ ;  Executors  and  Administrators,  $  633 : 
Guardian  and  Ward,  f  146;  Limitation  of 
Actions,  f  32;  Partnership,  822-342;  Ref- 
erence. 

ACCOUNT  STATED. 

1 18  (Kan.)  In  an  action  on  an  account  stated, 
defendant  may  show  under  a  general  denial  any 
fact  destroying  the  cause  of  action,  including  pay- 
ment of  the  debt  claimed  to  be  shown  by  the  ac 
count  stated.— Mayer  Coal  Co.  v.  StaUamithf 
128  P.  831. 

ACKNOWLEDGMENT. 

See  Frauds,  Statute  of,  f  143;  Taxation,  ( 
766. 

n.  TAKING  AND  CERTIFICATE. 

§47  (Or.)  Acknowledgment  before  president 
of  grantee  who  was  also  the  actual  beneficiary 
of  the  deed  held  cured  by  fieas.  Laws  1907,  p. 
330, 1  ^^^^O.  L.  I  71S4).-Cl]ark  v. Latourette, 

m.  OPEBATION  AND  EFFECT. 

§57  (Wash.)  A  ^pewritten  paper,  signed  by 
decedent's  widow  in  Bulgaria  1^  mark,  pnrport- 
ing  to  authorize  complainant,  as  decedent's  ad- 
ministrator to  sue  for  his  wrongful  death,  held 
not  proved  by  foreign  acknowledgment  under 
item.  &  Bal.  Code,  fig  8758.  8760,  and  inadmis- 
sible to  show  complainant's  authority.— Koloff 
v.  Chicago,  U.  ft  P.  S.  By.  Co.,  129  P.  89S. 

ACTION. 

See  Abatement  and  Revival;  Insane  Persons; 

Quieting  Titie,  S  27. 

m.  JOINDER,  SPLITTINO.  C0N80U- 
DATION,  AND  SEVERANCE. 

f  38  (C^l.Apip.)  Where  the  main  reli^  sought 
was  the  establishment  of  a  partnership  and  an 
accounting,  a  prayer  for  an  injunction  and  the 
appointment  of  a  receiver  in  aid  of  the  main 
relief  did  not  involve  a  misjoinder  of  causes  of 
action.— Doudell  v.  Shoo,  129  P.  47& 

(45  (Kan.)  In  an  action  against  a  former 
guardian  of  certain  minors  for  an  accounting, 
allegations  of  fraud,  waste,  mismanagement,  and 
wrongful  appropriation  of  the  minors'  property 
did  not  render  the  petition  objectionable  for 
misjoinder  of  causes  «  action.— Charles  v.  Witt, 
120  P.  140. 
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{53  (Wash.)  Where  a  buildins  was  erected 
nnder  an  agreement  to  lease  it  for  a  term,  but 
defendants  refnaed  to  accCQt- .poafleaaion,  onlj 
one  right  of  action,  which  is  for  dajQages,  arb- 
es ;  plaintlffa  not  being  entttied-  to  m^ntam 
ieparate  actions  for  each  installment  of  rent— 
Ofdfield  T.  Angeles  Brewinr  ft  Maltlas  Cow,  129 
P.  1098. 

{  57  jlWash.)  Bern,  ft  BaL  Code.  1 188,  giving 
an  action  for  death  by  wrongfal  act  to  dece- 
dent's "heira  and  personal  rapresentatiTeB,"  only 
creates  one  cause  of  action"  to  be  prosecuted  in 
a  8iiu;l«  aotion  -by  the  heirs  of  personal  repre- 
sentatives, so  that  separate  actions  brooght  by 
children  for  their  father's  negligent  death  were 
properly  consolidated.— Benson  v.  E^Ush  Lum- 
ber Co.,  129  P.  403. 

ADEQUATE  REMEDY  AT  LAW. 

See  Specific  Performance,  {  6. 

ADJOINING  LANDOWNERS. 

See  Boundaries;  Dedication,  S  65;  ^trty  WaUk 

ADJUDICATION. 

See  Goarti,  S|  90,  81. 

ADMINISTRATION. 

See  Ezecnton  and  Administrator!, 

ADMISSION. 

See  Criminal  Iaw,  |  409. 

ADMISSIONS. 

See  Bridence*  li  207-265;  Pleading,  i  129. 

ADOPTION. 

See  Bridence,  ||  158,  178. 

3  3  (Kan.)  The  amendment  of  the  act  concern- 
ing descent  and  distribution  (Gen.  St.  1909,  | 
20!^)  did  not  repeal  or  limit  the  rights  confer- 
red  on  an  adopted  child  by  the  adoption  act.— 
Blley  T.  Day.  12»  P.  624. 

S  \7  (Okl.)  Wbere  many  years  have  elapsed 
since  an  adoption  proceeding,  and  the  records  of 
the  court  bad  been  destroyed,  and  the  judge  and 
the  derk  thereof  had  died,  testimony  of  a  wit- 
ness that  he  was  present  and  heard  the  order 
of  adoption  and  read  it  on  the  records,  and  evi- 
dence that  the  child  lived  from  said  time  until 
the  death  of  the  adopting  parent  with  him,  and 
was  recognized  as  his  cfiild.  sustains  a  Bnding 
of  adoption.— Coombs  v.  Cook,  129  P.  698. 

120  (Kan.)  Under  Oku.  St  1909,  |  5060,  a 
child  legally  adopted  takes  the  name  of  the 
adopting  parents,  and  is  given  the  same  per- 
sonal ruhts  aa  a  natural  child.— Riley  t.  Day, 
129  P.  ^24. 

S2I  (Kan.)  Under  Gen.  St  1909,  I  6066,  a 
child  legally  adopted  has  th»  same  rights  of  in- 
heritance aa  a  natural  child.— Biley  r.  Day, 
129  P.  624. 

The  words  "living  issne,"  as  used  in  Oen.  St 
1009,  I  2862,  providing  for  descent  of  property 
to  children  of  decedent  surviving  him,  and  the 
"living  issue"  of  any  prior  deceased  child,  mean 
living  children,  and  an  adopted  child  of  a  prior 
deceased  daughter  inherits  a  portion  of  the  es- 
tate of  such  intestate  through  bet  adopting 
mother.— Id. 

ADVANCEMENTS. 

See  Wills,  {  768. 

ADVANCES. 

See  Constitutional  Law,  {  29& 

ADVERSE  CLAIM. 

See  Quieting  Title,  i  21. 


ADVERSE  POSSESSION. 

Se«  qy^etment,  1 24, 

-  ■  LCKAXCBkx.AlfD  BEQUISITEB. 
(F)  -  hostile  Charactar  of  PosaeaMloa. 

182  (Ctelo.)  Until  a  tax  deed  U  recorded,  it 
Is  not  ''color  of  tide"  within  Rev.  St  1906,  | 
4090,  providing  that  a  person  having  color  of 
title  to  vacant  and  unoccupied  land  shall  ac- 
quire th4-.  legal  title  thereto  by  paying  &U  taxes 
thereon  for  seven  successiTe  yean.— UaAs  t. 
Morris,  128  !P.  828.      •  ■■  .' 

(O)  Parasent  of  Taxo*. 

1 93  (Colo.)  Where  less  than  seven  years  hsA 
elapsed  between  the  first  payment  of  taxes,  by 
the  holder  of  a  void  tax  deed,  and  the  bringing 
of  suit  against  him  for  the  land,  the  seven-year 
statute  of  limitations  (Bev.  St  I8p8,  {  4090) 
could  not  avail,  though  more  than  seven  years' 
had  elapsed  since  the  deed  was  recorded.— Masks 
V.  Mo^ri29  P.  828. 

m.  piiEABnra,  EviPEifCE.  tkux, 

AKD  REVIEW. 

I  no  (Colo.App.)  Evidence  to  show  title  by 
payment  of  taxes  for  seven  years  under  claim 
of  title  held  properly  excluded  where  Umitatiaiiia 
were  not  pleaded  aa  a  defense. — Em^f*  Buach 
ft  Cattie  Co.  T.  Howell,  129  P.  62L 

AFFIDAVITS. 

See  Appeal  and  Error,  l|  801.  642,  709,  936; 
Chattel  MortgaTOS,  1  97:  Contempt,  H  8.  40; 
Criminal  Law.  }|  547,  648,  676,  WbO:  Judg- 
ment, H  169,  490.  86lj  Joir,  |  31 :  Jostioes 
of  the  Peace,  S  169;  Bwlem,  |  26;  Venne^ 
t  M. 

AFFRAY. 

See  Homicide,  |  17. 

AGE. 

See  Iiuannea^  |  290. 

AGENCY. 

See  Principal  and  Agent 

AGGRAVATION. 

See  Damages,  {  S8. 

AGRICULTURE 

i  1 1  (Or.)  Statutes  conferring  a  lien  on 
property  for  services  being  in  derogation  of  the 
common  law,  one  seeldilg  to  charge  property 
of  another  witii  whom  tw  has  not  contracted 
with  a  Ucn  must  show  a  atrict  compUance 
with  the  statute.~-Thomton  t.  Hallam,  129 
P.  1046. 

A  contractor  going  on  land  to  perform  serr- 
ices  thereon  for  tlw  owner  doea  not  acquire  law- 
ful pocBOMion  wltbin  L.  O.  L.  1  7439,  giving  to 
persons  clearing  land  unda  contract  witli  die 
owner  or  "person  in  lawful  poaaeaaion*'  a  ilea 
for  their  chanes.- Id. 

Under  L.  O.  I*  |  7439,  craating  a  Ban  Cor 
services  rendered  in  clearing  land,  no  lien  can 
be  imposed  on  a  particular  tract  for  aervices 
rendered  in  clearing  a  different  tract— Id. 

§  15  (Or.)  A  complaint  to  enforce  a  Uem  for 
services  rendered  in  clearing  land  held  InanfB- 
cient  where  the  description  of  the  land  did  not 
close,  and  therefore  md  .not  constitute  a  de- 
scription, by  metes  and  bounds  or  by  legal  sub- 
divisions as  required  by  L.  O.  Ii.  I  7440.— 
Thornton  r.  Uallam,  129  P.  1046. 

AIDER  BY  VERDICT. 

See  Pleading,  {  438. 
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ALIENATION. 

Sea.IndlMU,  |  27. 

ALIENS. 

Se«  IndluA 

ALIMONY. 

See  Divorce,  H  231-286. 

ALLOTMENT. 

See  Indiaiu,  H  8.  13.  10. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformatioa  of  InetromentiL 

^  AMENDMENT. 

See  Appttl  and  Error,  M  890,  889;  Divorce,  i 
104;  Indictment  and  Information,  {{  156- 
161;  Mew  Trial.  S  128;  Pleading,  ji  236- 
267;  Statntea,  {  142. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  {{  47,  SL 


See  Carrie 
wa; 
Sa; 


ANIMALS. 

Carriers.  Ji  215-229;  Qnaranfir,  {  4:  Hish- 
178.  i  M;  Bailroads,  H  US,  ^  441; 
ivi  fa  166,  41& 

ANSWER. 

Bet  Fleadittg,  f|  86-129,  268. 

ANTENUPTIAL  AGREEMENTS. 

See  Exeenton  and  Adminiitraton,  1 186. 

APPEAL  AND  ERROR. 


90,  91.  208.  240%;  Criminal  Law,  |{  854, 
1026-11186;  Divorce,  fi  286;  Elections,  f  805; 
Ezec'ntion,  |  466;  .Execntorfl  and  Admiolstra- 
tonu  H  20,  316,  456;  Homldde.  |  840;  Jods- 
ment,  t  660;  Jastkefl  of  tlie  Peace,  M  160- 
171;  Htnicipal  Corporatioiu,  1  402;  &ial,  | 
260;  WlJta,  1  884. 

I.  XATUItE  AKD  FORM  OF  BEMEDT. 

1 14  (ColoJLpp.)  Under  MilW  Ann.  Code.  | 
Swa.  providing  for  the  re^tr;  of  canaee  as 
pending  on  writ  of  error,  after  dlamlBsal  for 
want  or  JuriBdiction,  held,  that  the  dismissal  of 
an  appeal  for  failure  to  comply  with  an  order 
regomnf  a  Be.w  appeal  bond  was  not  a  "dis- 
misaal  for  want  of  jurisdiction,"  and  hence  that 
the  cause  could  not  be  re-entered  as  pending  on 
writ  of  error.— Davis  v.  Wright,  129  P.  624. 


m.  OFEOIfllONfl  BBVIEWABLB. 
-(O  Aasomat  •*  Talaa  |b  COMtroreray* 

S47  (Wash.)  ^e  original  amount  sued  for, 
and  not  the  amount  of  the  judgment  recovered, 
determines  the  Supreme  Court's  jurisdiction  of 
an  appeal — Gorham-Bevere  Rubber  Co.  t. 
Broadway  Automobile  Co.,  129  F.  80. 

iSI  (Wash.)  A  coonterdaim  for  more  than 
$200  authorizes  an  appeal  by  either  ptuly,  al- 
though the  amount  demanded  In  the  complaint 
Is  lees  than  $200  if  the  ai^eal  involves  a  re- 
view of  the  ruling  on  tSie  connterelaim."-Gor- 
ham-Eevere  Rubber  Go.  t.  Broadway  Antom»- 
bile  Co..  129  P.  89. 

Where  the  trial  court  dismissed  both  the  com- 
plaint and  the  counterclaim  and  plaintiff  alone 
araeiUa,  Hm  Supreme  Court  has  no  Jurisdiction 
w&ere  the  amount  claimed  in  the  complaint  was 
less  than  $200,  although  the  counterclaim  was 
for  more  than  that  amount. — Id, 

Where  no  affirmative  Judgment  Is  rendered  on 


a -counterclaim,  bot  the  result  of  the  suit  is. 
simply  to  defeat  plaintiff's  claim,,  his  right  to 
appeu  depends  on  the  amount  put  in  oontio- 
versy  by  the  complaint — ^Id.  , 

(D)  Flaalttr  of  Detormlnatlom. 

1 69  (Colo.)  An  order  removing  trustees  of  an 
estate  aiui  appointing  a  receiver,  b^re  final 
judgment,  was  reviewable.-^Tacl^eiman  t.  Cur- 
rier, 120  P.  220. 

S  70  (Wash.)  An  order  of  default  for  failure, 
to  answer  the  complaint  within  the  time  fixed 
by  a  prior  order  lis  not  appealable  under  Bern. 
&  Bal.  Code,  f  1716,  defining  appealable  orders. 
—Borell  T.  Carson,  129  P.  008. 

An  interlocutory  order  directing  that  defend-* 
ant  specifically^  perform  the  contract  sued  on, 
and  pay  to  plaintiff  a  sum  named,  and,  on  fail- 
ure to  obey  such  order,  that  the  property  be 
sold  to  discharge  a  lien  against  the  pnmerty 
for  money  paid  by  plaintiff,  was  not  appealable, 
under  Bern.  &  BaL  Code.  |  1716.— Id. 

1 78  (Nev.)  Ad  order  for  aaashing  penbnal 
service  of  anmmons  on  nonresident  defoidant 
held  a  final  order  within  Civil  Practice  Act,  i 
-        -  5326)^  providing  for  review  ot 


V.  Tiedemann,  129  P. 


883  (Bev.  Laws, 
final  orders.— Tie 
813. 

S  78  (Wash.)  An  order  of  default  for  failore 
to  answer  the  complaint  within  the  time  fixed 
by  a  prior  order  Is  not  appealable,  not  being  a 
final  order.— Borell  v.  Carson,  120  P.  908. 

An  interlocutory  order  directing  tliat  defend- 
ant spedfically  perform  the  contract  sued  on, 
and  pay  to  plaintiff  a  sum  named,  and,  on  fail- 
ure  to  obey  such  order,  that  the  property  be 
sold  to  discharge  a  lien  against  the  property  for 
vaxmer  paid  by  plaintlK  wm»  not  appealable, 
not  being  a  final  orderw— Id. 

(B)  Hatare,  Seopa,  aad  Bflaat  of  Deelalom. 

191  (Or.)  Where,  after  a  decree  of  divorce, 
uq^icfttion  was  made  to  have  an  allegatioQ  as 
to  the  residence  of*  the.  plaintiiBF  inserted  into 
the  complaint,  which  wais  necessary  to  jurisdic- 
tion, and  it  was  entered  over  the  objectionif  of 
the  defendant,  such  decision  was  a  final  "order 
affecting  a  substantial  right;''  and  was  appeal- 
able oader  L.  O.  L.  {  Sw^HoIton  t.  Holton, 
129  P.  632.  ^ 

{  91  (Wash.)  An  order  refusing  to  retax  costs 
Is  not  appealable,  and  an  appeal  therefrom  will 
be  dismissed.— White  v.  Stout,  129  P.  917. 

i  iOO  (OkL)  An  order  denylnig  a  motion  to  ra- 
cate  a  temponay  injunction  pending  aait  Is  not 
au  avpealable  order.— BR)wn-Beane>  Co.  T.  Rnek- 
er,  m  P.  1. 

1112  (Or.)  The  mere  tact  that  an  order  was 
void  becaose  out  of  time  and  dependent  upon  a 
proceeding  originally  void  does  not  render  it  not 
appealable.— Holton  v.  Holttm.  129  P.  632. 

V.  FBESEITTATXON  Ain>  XE8EBVA- 
TION  IN  LOWEB  COTOT  OF 
OBOUMUS  OF  BETIEW. 

CA)  Issaea  aad  <taestlOBa  tm  I«wov  Coart. 

I  169  (Cal.)  Issues  not  made  or  found  upon 
in  the  trial  court  are  not  oiien  to  review  on  ap- 
peal.—In  re  Yoell's  Estate,  120  P.  909. 

i  171  (Olfl.)  Appellant  cannot  on  awieal 
change  front  and  try  to  iwevail  on  a  different 
Uieo^from  that  below.— Coombs  t.  Cook.  129 

1 171  (OkU  A  plaintiff  who  recovers  the  full 
amount  sued  for  cannot  ennplain  because  be 
might  have  recovered  more  had  be  aoed  on  a 
different  theory.— Advance  Thte^er  Co.  v. 
Doak,  129  P.  T38.  ^      .  T; 

<B>  OkJ«etl<«a  ud  Motlbaa.  mail  mallacs 

Thercoa. 

J:  1 89  (Wash.)  Defendant's  objection  to  dls- 
isal  of  mortgage  foreclosure  proceedings  can* 


Mr  eases  ta  llse^  XUg.  A  Am.  mg.  Xor  Me.  Bwles  A  Inftexss  sea 
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sot  be  first  made  cn  appeal— Van  Alatine  t. 
Orar,  129  P.  106. 

S  193  (OU.)  On  enor  to  reverae  Judgment  by 
default,  such  defects  in  the  petition  as  could 
have  been  taken  advantage  of  by  general  de- 
mnrrer  may  be  reviewed,  and,  if  the  allegations 
ot  the  petition  are  insufficient  to  sustain  a  ju^ 
ment,  ft*  will  be  Eereised.— Grissom  t.  Beldle- 
man.  129  P.  853. 

1 203  (Wyo.)  A  ruling  on  evidence  not  object- 
ed to  at  the  trial  will  not  be  reviewed  on  writ 
of  error.— Carney  Coal  Co.  t.  Benedict,  129  P. 
1024. 

1204  (Mont.)  An  objection  to  the  admladon 
of  evidence  conid  not  be  considered  on  appeal 
wbsn  not  made  below.— Myers  t.  Bender,  129  F. 
880;  Hollenback  v.  Stone  &  Webster  Engineer- 
ing  Corporation,  Id.  1058, 

(205  <C^)  Where  the  defendant  made  no 
statement  to  the  court  showing  the  substance 
of  a  conversation  sought  to  be  introduced,  it 
cannot  be  determined  on  appeal  whether  its  ex- 
clusion was  eXTor.— Snowball  t.  Snowball.  129 
P.  784. 

1 2)6  (Mont)  Though  an  instruction  be  of 
doubtful  value  in  enlightening  the  jury,  it  can- 
not be  complained  of,  in  the  absence  of  a  re- 
quest for  a  more  spedfic  instruction.— Hollen- 
back T.  Stone  &  Webster  Engineering  Oorpora- 
tloD,  129  P.  1058. 

S220  (CaLApp.)  Defendants*  objection  to 
adoption  of  referee's  report  could  not  he  re- 
viewed where  they  had  ample  notice  of  filing  of 
tiw  rq^L  and  made  no  objection  before  its 
•doptlon.--I>oudell  v.  Shoo,  129  P.  478. 

1 237  (Mont)  A  party,  who  did  not  request 
that  evidence  be  withdrawn,  cannot  complain 
of  its  admissi(ni.— Hollenback  v.  Stone  A  Web- 
ster Eni^neeiing  Ctvpocatlon,  129  P.  106& 


<0) 


»ptloi 


S  248  (Okl.)  Alleged  errors  will  not  be  review- 
ed, unless  they  appear  Id  the  record  of  the 
case,  and  exceptions  have  been  taken  to  the 
rulings.— Lawlesi  t.  Baddis,  129  P.  711. 

{  240  (Okl.)  Where  error  is  apparent  In  the 
record,  it  will  be  considered  on  review,  though 
no  exception  was  taken-^-Qzissom  v.  Beldleman, 
129  P.  853. 

(D)  HotloBS  flow  Ifaw  Trtal. 

4301  (Kan.)  Objections  to  tbe  rejection  of 
dence  not  bcought  to  the  attention  of  the 
trial  court  on  motion  for  new  trial  as  required 
by  Code  Civ.  Proe.  |  307  (Gen.  St  1909,  § 
6901),  are  not  reviewable.— Williams  v.  With- 
ington,  129  P.  1148. 

1 301  (Ean.)  A  ruling  excluding  evidence  is 
not  open  to  review,  unless  the  evidence  is  re- 
duced on  the  motion  for  a  new  trial  by  affidavit, 
deposition,  or  oral  testimony.— C^rk  v.  Morris, 
1»  P.  1106. 

f  302  (GaLApp.)  A  proposed  unsettled  state- 
ment of  the  esse,  incorporated  tn  a  bill  of  «x- 
ceptions  to  be  used  on  an  appeal  never  tsken 
from  an  order  etriklufr  It  from  the  files,  does 
not  entitle  it  to  consideration  as  a  statement 
in  support  of  the  motion  for  a  new  trial,  and 
hence,  for  want  of  a  sufficient  statement,  the 
motion  must  be  denied.— De  Mitdidl  v.  Gniake, 
129  P.  946. 

TU.  REQUISITES  AVD  PBOOEEDHTOS 
FOR  TRANSFER  OF  OAITSS. 

CAJ  Time  of  TalElB*  Proesedinvs* 

1 3S6  (Cal.App.)  An  appeal  from  a  final  judg^ 
ment  not  taken  within  six  months  after  entry 
of  such  judgment  ss  provided  by  Code  Civ.  Froc. 
{  988,  so  bo.  1,  and  section  d41b,  must  be  dis- 
missed.—Cook  T.  Suburban  Realty  Co.*  129  (P. 
801. 


(C)  Paraumt  «f  Fmb  or  Costa,  mmd  BvmMm 
or  Othov  lse«rttl— . 

{  390  (Okl.)  An  appeal  bond  signed  by  a  It- 
censed  attorney,  being  void,  cannot  be  amended 
after  tbe  time  for  tuunc  the  appeal  has  axpir- 
ed.— Schaffiw  t.  Tn>ntw<^  129  P.  696. 

(D)  Writ  of  IDrror.  CttotloB,  or  Votloo. 

1 415  (Cal.App.)  Where  petitioner  sued  two 
defendants,  ana  had  judgment  against  one  of 
them  only,  who  appealed,  it  was  not  necessary 
that  the  appellant  should  serve  his  notice  of 
appeal  upon  the  codefendant— Jackson  t.  Su- 
perior Court  of  California  In  and  for  Los  An- 
geles Countr,  129  P.  946. 

8422  (Or.)  Where  the  notice  of  appeal  does 
not  sufficiently  designate  the  judgment  appeal* 
ed  from  or  the  court  to  which  the  appeal  is  tak- 
en, the  undertaking  may  be  examined  together 
therewith  to  supply  tbe  defects.— Hblton  v.  Hel- 
ton. 129  P.  532. 

1 430  (CaLApp.)  Where  defendant  gives  no 
notice  of  appeal  either  from  an  order  striking 
bis  unsettled  statement  tioat  the  files  or  dia- 
missing  his  motion  for  a  new  trial,  such  orders 
cannot  be  revtewed^De  Hltchdl  v.  Croake, 
129  P.  946. 

IX.  SUFSRSEDEAS  OR  STAT  OF  FRO- 

0EEDINO8. 

$484  (ColcApp.)  Where  an  appeal,  which 
operated  as  a  supersedeas,  was  taken  from  a 
decree  ordering  the  dissolution  of  a  corporation, 
the  corporation  could  act  pending  the  appeal, 
and  the  affirmance  of  the  order  of  dissolution 
would  not  retroact  so  as  to  make  ioeffecUve  an 
assignment  made  during  that  time.— Houston  v. 
Walton,  129  P.  233. 

X.  RECORD  AMU  PROCEEDIVOS  HOT 

IR  RECORD. 

(A)  Mmtt^vm  to  be  Sliowm  br  ReeorA. 

1 499  (Cal.App.)  Where  no  cause  of  objection 
to  the  admission  of  evidence  Is  stated  in  the  rec- 
ord, error  in  its  admission  cannot  be  ctmsidend 
on  appeal- Bakersfield  dc  V.  R.  Go.  t.  Fair- 
banks, Horse  A  Co.,  129  P.  «ia 

<B>  S0090  tmA  CoMtOBts  of  Rooov^ 

i  520  (Okl.)  Motions  before  the  trial  court 
and  rulings  thereon  and  exceptions  thereto  jnust 
be  Ivongnt  to  the  attention  of  tbe  Supreme 
OonrC  by  bill  of  exceptions  or  case-made.'— 
Brown-Beane  Co.  v.  Rudier,  129  P.  1. 

i  542  (CaLApp.)  Affidavits  charging  plaintiff 
with  misconduct  as  to  the  jury  in  the  transcript 
following  the  certificate  of  the  clerk  to  the  rec- 
ord or  the  bill  of  exceptione  are  not  incorpo- 
rated in  a  bill  of  exceptions,  as  required  by 
rule  29  (119  Pac.  xiv)  of  this  court,  are  not 
authenticated,  and  cannot  be  regarded  as  part 
of  the  record,  or  be  considered  on  appeaL  Cook 
V.  Suburban  Beal^  Co.,  129  P.  801. 

<D)  CoMtOAta,  Moldmv,  onA  Settlemaat  of 
Cmo  or  Stotement  of  Footal 

1564  (OkL)  Neither  the  court  nor  th«  Jodga 
in  vacation  after  the  time  prescribed  by  aui..ui 
or  granted  by  the  court  has  power  to  extend  the 
time  in  which  to  make  and  servs  a  case-made. 
-Perry  v.  Hobllt^  129  P.  693. 

A  judge  of  a  district  court  has  no  power  t» 
extend  the  time  to  make  a  case^nade  when  he 
is  out  of  the  state. — Id. 

I  564  (OkL)  Where  a  case^ade  is  not  t^nA 
on  the  defendant  in  error  or  its  counsel  within 
three  days  after  the  motion  for  a  new  trial  has 
been  overruled,  nor  within  the  extension  of 
time  granted,  the  writ  of  error  will  be  dis- 
missed.- Lorenson  t.  J.  B.  Conrad  A  Co.,  VS) 
P.  732. 

(K)  Abitraota  of  BooovA* 

1 587  (Ean.)  The  practice  of  filing  afastracCs 
agreed  to  by  counsel  for  both  ddss  is  comsMid* 
ed.-KalU  t.  Bell.  129  P.  IISL 
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(K)  I^MVtiOM  Pamemtetf  to*  Kerlaw. 

1 690  (Kjul)  Bnlings  on  evidence  canaot  be 
reviewed  In  ue  abeenoe  of  a  tnuBcript  of  the 
evMenn  and  raooeedlnga  in  the  trial  coart— 
Snvidwrn  t.  Tfmmona,  m  P.  1S3. 

XL  ASfllONMElIT  OF  EBBOBS. 

S7I9  (OU.)  Where  plaintiff  in  error  failed  to 
assign  aa  error  the  overmliDg  of  a  motion  for  a 
new  trial,  no  aaslgDment  that  seeks  to  have  re- 
viewed errors  alleged  to  have  occurred  during 
the  trial  la  reviewable.— Butler  v.  OklahMna 
State  Bank  of  Bnrant,  129  P.  7S0. 

S731  (OalApp.)  A  spedfieation  that  the  ev- 
idence ii  wholly  inaofBcient  to  justly  a  iode- 
ment  for  plaintiff  ia  not  a  compliance  with 
Code  Civ.  Pioa  I  618,  tMnirins  vpisciflcadon  of 
the  particolan  wherein  the  evidencs  is  Ininffi- 
dent  to  ioMtitt  the  dedalon^BoDsseaii  v. 
Cohn.  129  P.  OB. 

■  Xn.  BBIEFS. 
1758  {OkL)  Where  a  party  alleges  error  in 
nuings  on  evidence,  but  faile  to  set  out  in  hla 
brief  the  substance  of  such  evidence,  stating 
specifically  hla  objection  thereto,  it  will  not  be 
reviewed.— Hanson  v.  Kent  ft  Pordy  Paint  Go^ 
129  P.  7. 

i  773  (OkL)  Wbere  plaintiff  in  error  has  filed 
a  brief  insietiDg  that  the  judgment  appealed 
from  is  contrary  to  the  law  and  the  evidence, 
and  there  is  no  brief  filed  by  defendant  in  er- 
ror, where  the  brief  filed  reasonably  sustains 
the  assignments  of  error,  the  conn  mar  re- 
verse the  judgment— Clark  v.  Eirst  Nat  Bank 
of  Marsdlles,  IlL.  129  P.  696. 

1778  (Okl.)  Where  the  case  has  been  asslgn- 
•d  for  snbmisidon,  and  no  briefs  have  been  filed 
by  either  party,  the  appeal  will  be  dismissed.— 
Payne  v.  Wilks.  129  V,  705. 

1 773  (Okl.)  Where  a  cause  has  been  assigned 
for  hearing,  and  is  duly  reached,  and  no  br[efs 
are  filed  as  required  by  Supreme  Court  rule, 
it  wiU  be  dismissed.— M.  Gobie  &  Co.  v.  Mills, 
129  P.  706. 

{773  (OkU  Where  no  briefs  have  been  filed 
as  required  by  Supreme  Court  rule  7  (20  OkL 
viii,  99  Pac.  vi),  tae  cause  reached  on  the  cal- 
endar will  be  dismissed.— Crone  v.  I>UQcaii,  129 
P.  711. 

1 773  (Wash.)  Where  appellant  delays  for 
more  than  16  months  after  notice  of  appeal  is 
ktytn  to  file  hia  briefs,  prejudice  tnm  such  de- 
lay will  be  presumed,  and  the  uipaal  dismiased. 
— LevoM  T.  Stirrat,  128  P.  40& 

xm.  dmmtwiath  withdbawaIh  ob 

ABAITDOHICBIIT. 

1799  (Bfont.)  In  the  absence  of  coonter  affi- 
davits to  aflSdavits  in  oppositioa  to  a  motion  to 
.iittTwtBii  an  appeal,  the  statements  in  tlie  affida- 
vits are  to  be  taken  as  true.— Bush  v.  Baker, 

129  P.  soa 

ZV.  WEARTWO  Aim  BEHEABUfO. 

1832  (Utah)  While  an  application  to  the  Sn- 
nreme  Oonrt  is  a  matter  oi  r^ht,  yet,  when  it 
kas  decided  all  the  material  qnesuons  Involved, 
a  rehearing  should  not  be  applied  for  unless  it 
has  overiooked  a  material  fact,  statute,  or  de- 
didon,  or  acted  on  an  incorrect  principle  of 
law,  BO  aa  to  cleariy  affect  the  results.— Gum- 
mings  V.  Nielson,  129  P.  619. 

1 833  (Wyo.)  Supreme  Court  rule  23  (104  Pac 
xiv),  requiring  petitions  for  rehearing  to  be  filed 
wiuiin  80  du«,  haa  the  force  of  a  statate,  as 
provided  by  Oomfi.  St.  1910,  %  881,  and_peti- 
tlona  filed  after  that  time  are  nnavaillnc.— Dean 
T.  Omaha>Wyoming  Oil  Co.,  129  P.  1(BS. 


XVI.  BEVIBW. 
(A)  aeo*tt  mad  Bxteat  1m  G«aer«I. 

1 8M  (CaLApp.)  A  general  order  granting  a 
new  trial,  on  motion  specifying  the  Insufficiency 


of  the  evidence  and  errors  at  the  trial  as 
grounds,  will  not  foe  disturbed,  on  the  ground 
that  it  was  unnecessarily  granted  for  the  single 
reason  that  tbe  court  had  failed  to  allow  inter- 
est on  the  indebtedness.- ShearBocQueras  Go.  t. 
Hartman,  129  P.  807. 

Where  ttte  court,  granting  a  new  trial,  does 
not  limit  the  order  In  any  way,  the  court,  on 
appeal,  most  uphold  it,  if  it  can  be  sustained 
on  any  ground  embodied  in  the  notice  of  inten- 
tion.—Id. 

{854  (Utah)  On  appeal  from  a  final  order 
settling  an  executrix'  account  and  refusing  dis- 
tribution where  there  might  have  been  reasomi 
for  refusing  the  dlstributioQ,  and  the  trial 
court's  reason  did  not  appear,  the  court 'would 
not  search  tbe  record  to  ascertain  wheUier  a 
distribution  should  be  ordered.— In  re  Pit^ard'a 
Estate,  129  P.  353. 

{856  (CaLApp.)  Only  In  rare  instances  and 
upon  very  strong  grounds  will  the  Supreme 
Court  set  aude  an  order  granting  a  new  trial, 
and  other  grounds  for  supporting  such  an  order 
than  tbMe  mentioned  therein  may  be  considered, 
except  that  the  trial  court  uiay  limit  Its  order 
so  as  to  exclude,  as  ground  f6r  Its  action,  the 
insufficient  of  the  evidence.— Briggs  v.  HaH, 
129  P.  288l 

I  856  (Mont)  Where  the  ruling  below  is  jus- 
tified on  any  ground,  the  Supreme  (^rt  will 
not  interfere. — Marron  v.  (3reat  Northern  By. 
Co.,  129  P.  1065. 

§664  (Ariz.)  Under  Civ.  Code  1901,  pan. 
1212,  1218.  1214.  and  1498,  an  appeal  from  the 
judgment  does  not  authorize  a  review  of  any- 
thing but  fundamental  errors  In  the  judgment 
roll;  and  the  court  may  not  look  into  the  evi- 
dence and  alleged  errors  in  its  admission  or  re- 
jection ;  and  one  failing  to  appeal  from  an  or- 
der overruling  a  motion  for  a  new  trial,  aban- 
doned any  error  propounded  by  it — Arizona 
Eastern  B.  Co.  v.  Globe  Hardware  Co.,  129  P. 
1104. 

{  864  (Gal)  Failure  of  the  complaint  and  find- 
ings to  support  the  judgment  is  a  defect  review- 
able on  appeal  from  the  judgment —Van  Bus- 
kirk  V.  Knhns.  129  P.  687. 

I  867  (CaLApp.)  On  appeal  from  an  order  de- 
nying a  motion  for  a  new  trial,  rulings  on  a 
demurrer  to  the  complaint  cannot  be  reviewed. 
—Cook  T.  Suburban  Realty  Co.,  129  P.  801. 

<0)  Partlea  BatltM  to  Allevc  BrMV. 

{882  (Ga.L)  An  unsuccessful  party  cannot 
complain  on  appeal  of  the  improper  admission 
of  evidence  offered  by  himself.— Gfurich  v.  I^eg, 
129  P.  464. 

{682  (O&l.)  Defendant  having  requested  In- 
structions submitting  to  the  jury^  the  meaning 
of  an  agreement  could  not  complain  because  the 
court  did  not  determioe  its  meaning  as  a  mat* 
ter  of  law.— Gimy  t.  BUis,  129  P.  791. 

1862  (CaL)  Where  defendant  perristed  in 
presenting  his  motion  for  a  change  of  venue  In 
the  face  of  plaintiffs  objection  to  its  considera- 
tion for  went  of  notice^  he  cannot  complain  be- 
cause the  court  denied  the  motion  Instead  of 
deferring  action  to  enable  him  to  give  the  prop- 
er notice.— Bohn  v.  Bobn,  129  P.  981. 

iD)  AnseBflmeBta,  AUltlonal  Pro«fSi|  aad 
Trl»l  of  CKiiac  Abcw. 

{889  (Wash.)  In  view  of  Bern,  ft  BaL  Code, 
{  258,  held^  that  a  complaint  seeking  a  mere 
recovery  of  installments  of  rent  cannot  be  treat- 
ed as  amended  to  conform  to  the  proof,  where 
plaintifTs  sole  cause  of  action  was  one  for  dam- 
ages for  breach  of  a  contract  of  leasing,  and  evi- 
dence thereof  was  admitted  over  obJectioiL— 
Oldfield  v.  Angeles  Brewing  ft  llaltins  Co.,  128 
P.  1098. 

(B)  FremsmpMoMM. 

S907  (Or.)  Where  original  town  plat  wan 
received  in  evidence  without  objection,  but  copy 
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■oit  up  on  appeal  contained  no  dedicatton  of  the 
itzeet,  it  woald  be  preramed  that  the  ori^nal 
plat  was  properly  executed  under  L.  O.  X.  { 
S264,  in  ^ew  of  MCtion  799,  enbd.  84,  requii^ 
Inf  a  pTesnmptUm  tliat  the  law  baa  been  obey- 
ed.—Bernard  T.  Willamette  Bos  ft  Lumber  Co.. 
129  P.  1039. 

{927  <Wasb.)  On  appeal  from  a  judinnent 
dismiasing  the  complaint  on  a  demurrer,  all  the 
allegatione  of  the  complaint  muet  be  accepted 
as  true.— Donofrio  t.  Ci^  of  SeatUe,  129  P. 
1094. 

1928  (CaI.App.)  Where  the  record  does  not 
contain  the  evidence,  the  Instructloni  given 
must  t>e  assonied  to  be  applicable  to  the  proof, 
and  that  those  refused  were  properly  disallow- 
ed.—Cook  V.  SoburbaQ  Bealty  Co..  129  P.  801. 

S93f  (CaLApp.)  Where  a  judse  stated  that 
he  would  "take  judicial  notice  of  the  laws  of  an- 
other state,  It  is  80  stipulated,"  to  which  neither 
party  dissented,  and  no  evidence  other  than  the 
judgment  of  that  state  was  Introduced,  and  the 
judge  found  that  such  judgment  was  void,  it 
must  be  presumed  that  he  found  some  law  of 
tiiat  state  Justifying  his  condution.— Fox  t. 
Mick.  129  P.  972. 

JI93I  (Colo.App.)  Where  a  case  was  tried 
thout  a  jury,  evidence,  admissible  for  one 

Surpoee  onb',  will  be  presumed  considered  only 
or  that  purpose.— Central  Tmst  Oo.  t.  Cu1v». 
129  P.  253. 

1933  (CaLApp.)  Where  defendant  offered  no 
amendment  to  a  proposed  statement  itn  snpport 
of  plaintiff's  motion  for  a  new  trial,  It  will  be 
presumed  on  appeal  that  it  correctly  stated  the 
evidence  cooeidered  by  the  trial  court— McCann 
T.  McCann.  129  P.  966. 

1936  (Colo.)  On  afRdarit  with  motion  to  re- 
tax  costs,  allegine  that  the  adverse  party  ob- 
tained an  order  for  subpcenas  for  witnesses  ex 
parte,  and  that  such  witnesses  were'  not  called 
and  knew  nothing  of  the  facts,  the  conrt  on  ap- 
peal, in  the  absence  of  the  order  and  the  ai- 
udavitt  on  which  it  was  based,  cannot  assume 
that  it  was  made  without  notice,  or  im^pute 
bad  teith  In  obtaining  it — Kindennan  t. 
Herwdi.  129  P.  22& 

(P)  Dlaer«tl»a  of  Loww  Cowrt. 

i  954  (Idaho)  Where  plaintiff  mining  com- 
pany claims  that  a  vein,  apexing  in  its  claim, 
extends  on  its  dip  outside  of  the  boundaries  of 
•aid  claim  and  underneath  surface  boundaries 
of  defendant's  daim,  and  the  defendant  is  ex- 
tracting ore  therefrom^  the  refusal  of  an  injunc- 
tion asked  by  plaintifc  pendente  lite  will  not  be 
disturbed,  unless  an  abuse  of  discretion  is 
shown.— Stewart  Mining  Co.  v.  Ontario  Mining 
Co.,  129  P.  932. 

,  1 970  (Ariz.)  The  order  of  the  court  striking 
out  incompetent  evidence  after  its  admission 
was  not  such  an  abuse  of  discretion  as  to  call 
'for  a  reversal.- Xx)gia  Snprema  de  la  Aliasza 
Hispano-Americana  v.  De  Aguirre,  129  P.  003. 

!i973  (Wash.)  The  dismissal  of  an  action 
thout  costs  to  either  party  is  a  matter  with- 
in the  discretion  of  the  trial  court,  not  review- 
able unless  there  is  a  manifest  abuse  of  dis- 
cretion.—Van  Alstine  v.  Gray,  129  P.  106. 
'  1974  (Mont)  It  is  within  the  discretion  of 
the  trial  court  to  determine  whether  special 
Interrogatories  shall  be  submitted,  and  its  ac- 
tion will  not  be  disturbed  in  absence  of  abuse.— 
Bairden  v.  Bedriclc.  128  P.  498. 
'  1977  (OkL)  An  order  grautiog  a  new  trial 
wfll  not  be  reversed,  unless  it  appears  to  have 
been  based  on  an  erroneous  determination  of  a 

?nre  ouestion  of  law.— Revell  v.  City  of  Mus- 
ogee,  120  P.  833. 

1 979  l^eT.)  An  order  granting  a  new  trial 
for  insufficiency  of  confli<Shg  evidence  wilt  not 
be  disturbed  in  the  absence  of  a  clear  abuse 
of  diseiwtion.— OoldSeld  Mohawk  Mining  Cb.  v. 
rrances>Mohawk  Mining  4  Leasing  Co.,  129  P. 
810. 
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1987  (Or.)  Const  art  7,  i  3,  as  amended  in 
1910  (L.  O.  L.  xxiv),  prohibiting  review  of  a 
jury's  verdict  unless  there  is  no  evidraoe  to  snp- 
port it,  does  not  require  the  Snpreme  Court  to 
sustain  a  judgment  based  on  a  verdict  returned 
after  the  erroneous  exclusion  of  material  evi- 
dence.—Forrest  V.  Portland  By..  Light  ft  Power 
Co.,  129  P.  1048. 

i  994  (OkL)  The  Supreme  Court  will  not  ex- 
amine the  eVidenoe  to  ascertain  Its  credllulit7' 
—Love  T.  Kirkbiide  Drillinr  ft  OU  Co,  129  P. 
868. 

{995  (Cal.Aiqp.)  The  appellate  court  cannot 
determine  where  the  preponderance  of  the  evi- 
dence lies. — Channel  Commercial  Co.  v.  Houri- 
ban,  129  P.  947. 

f  1901  (Cal.)  A  verdict  atUcked  for  insuffi- 
ciency of  evidence  cannot  be  interfered  with  on 
appeal,  where  there  is  substantial  evidence  in 
its  support— Gjurich  t.  Fleiv  120  P.  461. 

{1001  (Idaho)  If  the  fcets  are  such  Oat  more 
than  one  reasonable  condusion  may  be  drawn 
from  the  circumstantia]  facta  in  evidence,  and 
the  jury  deddes  that  ncffligence  has  been  shown, 
ito  action  should  not  be  disturbed.— GalUns  t. 
BlackweU  Lonber  Co..  129  P.  435. 

{  lOOl  (OkL)  A  verdict  will  not  be  disturbed, 
where  there  is  any  substantial  evidence  to  sus- 
tain it— Chicago,  R.  I.  &  P.  By.  Co.  v.  Ash- 
lock,  129  P.  726. 

{1001  (Okl.)  A  judgment  will  not  be  reversed 
for  insumdency  of  the  evidence  where  it  rea- 
sonably tends  to  support  the  same. — Love  v. 
Kirkbride  Drilling  &  Oil  Co.,  129  P.  858. 

i  1001  (Or.)  Under   the  substantially  direct 

Srovisions  of  Const  art  7,  {  3,  as  amended 
fovember  8,  1910  (see  Laws  1911.  p.  7),  the 
Supreme  Court  cannot  disturi)  a  verdict  reached 
under  proper  Instructions,  where  there  is  any 
evidence  to  support  it — Love  y.  Chambers  Lum- 
ber Co.,  129  P.  492. 

{  1002  (Okl.)  Where  the  evidmce  is  conflict- 
ing, the  court  will  sustain  the  verdict,  if  there 
is  any  evidence  reasonably  tending  to  support  it 
-Sands  v.  David  Bradley  &  Co.,  129  P.  732. 

5 1002  (Or.)  The  Supreme  Court  will  not  eon- 
er  any  conflict  in  the  evidence;  that  being 
settled  by  the  verdict  d  tiie  Jury.— Holer  t. 
Smith,  129  F.  761. 

{  1002  (Wash.)  A  finding  on  conflicting  evi- 
dcuoe  that  an  employer's  agent  was  authorised 
ta  contract  that  the  employer  would  furnish 
treatment  In  case  of  injury  to  plaintiff,  an  em- 
ploy&  will  not  be  disturbed  on  review.- Klod^ 
V.  May  Creek  Losing  Co.,  129  P.  99. 

1  1003  (OkL)  The  Stvreme  Conrt  will  not  in- 
vestigate the  record  to  determine  whether  tiu 
verdict  is  contrary  to  the  weight  of  the  evi- 
dence.—Love  V.  Kirkbride  Drilling  ft  OU  Co., 
129  P.  858. 

I  1005  (Kan.)  A  verdict  approved  by  the  dls- 
trfct  court  rendered  on  conflicting  evidence  can- 
not be  disturbed.— Bowen  v.  City  of  La  Harpe, 
129  P.  832. 

S  1005  (Kan.)  Where  the  verdict  supported 
by  the  evidence  is  approved  by  the  trial  court, 
the  Judgment  will  not  be  reversed  for  insnffi- 
dency  of  evidence. — Sanborn  v.  City  of  Widiita, 
129  P.  1179. 

I  1005  (Mont)  A  finding  by  the  Jury,  based 
on  conflicting  evidence,  and  adopted  by  the 
court,  will  not  be  disturbed  on  appeaL— CVMai- 
ley  V.  O'Malley,  129  P.  501. 

{  1010  (CaI.App.)  Where  there  was  some  evi- 
dence to  sustain  the  trial  courts  findings,  an 
appellate  court  cannot  weigh  the  erldence. — 
Lundeen  v.  Nowlln.  120  P.. 474. 

I  1010  (CaL^p.)  Where  the  meaning  of  a 
witness'  testimony  is  uncertain,  its  uncertainty 
is  to  be  resolved  by  the  trial  court;  and  on  ap- 
j  peal  such  reasonable  interpretation  as  will  sup- 
I  p<H^  the  trial  oonrt^s  finding  will  b*  aoo^ted  as 
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correct.— Oppenheimer  t.  Radke  &  Co.,- 129  P. ' 
788. 

f  1010  (Cal^A^K)^  If  then  1b  any  evidence 
in  tin  neord  to  wwtain  finding  they  cannot  be 
i«Tiew«d.T-<3haimri  Commercial  Co.  v.  Hoari- 
han.  120  P.  047. 

f-iOIB  (OU.)  When  a.  canae  ii  tried  to  the 
court,  without,  a  juty,  the  court*!  flndinga  of 
fact  will  be  given  the  aame  weight  on  appeal  aa 
a  verdict,  and  wlU  not  be  set  aaide  if  there  is 
any  evidence  reasonably  tending  to  sapport 
them.— Wat-tab-noh-zbe  v.  Moore,  129  P.  877. 
.  {  1010  (Or.)  There  being  any  evidence  to  sup- 
port them,  findings  of  fact,  in  an  action  at  law, 
cannot  be  reviewed,  the  credibility  of  witnesses 
being  for.  .the  coprt  trying  the  case  wtihout  a 
jury.— Darling  v.  MUes,  329  P.  753. 

$1010  (Wash.)  A  trial  court's  findings  will 
not  be  disturbed'  on  appeal  it  sustained  by  a 
bir  preponderance  of  the  evldsnce.— Bronnty 
T.  Majora.  129  P.  93. 

1 1011  (CaLApp.)  The  dedaloa  of  the  trial 
oourt  upon  the  weight  and  pnponderance  of 
conflicting  evidence  will  not  be  disturbed  on  re- 
view.—Doudell  V.  Shoo,  129  P.  478. 

1 1011  (OoIo.App.)  A  judgment  will  not  be 
disturbed,  which  Is  founded  on  controverted' 
facts,  if  theiSQ  b^  'sufficient  evidence  to  support 
it— Central  Trust  Co.  v.  Culver,  129  P.  253. 
'  S  lOII  (Nev.)  Bindings  of  the  lower  court 
Upon  conflicting  evidence  are  binding  upon  this 
court.— Round  Mountain  Mining  Co.  v.  Round 
Mountain  Sphinx  Mining  Co.,  129  P.  308. 

flQIl  (Nev.)  A  finding  of  fact  oh  convict- 
ing evidence  is  conclusive  on  appeal. — GIrton  v. 
Daniels,  129  P.  655. 

I  1015  (CaLApp.)  An  order  granting  a  new 
trial,  because  the  trial  judge  concludes  that  he 
has  reached  an  erroneous  determination  from 
Che  evidence,  will  not  be  distnrbed,  when  the 
evidence  is  conflicting,  and  there  is  no  error  of 
law  rendering  the  order  improper.— McCann  v. 
McCann,  129  P:.965. 

1 1024  (CaLAcfp.)  The  court  on  appeal  from 
an  order  denying  a  change  of  venue  on  the 
ground  of 'tbe'nonresidence  of  defendant  must 
accept  as  established  the  facts  recited  in  the  a{- 
fi^vlta  of  plaintiff,  and,  if  therefrom  an  infei^ 
ence  can  be  drawn  justifying  the  order,  it  must 
be  affirmed.— Marston  v.  Watson,  129  P.  811. 

The  court  on  appeal  will  not  dlstarb  an  order 
denying  a  change  of  venue  on  the  ground  of  the 
nonresidence  of  defendant,  when  the  affidavits 
of  plaintiff  show  the  residence  of  plaintiff  in 
the  conatj  In  which  the  action  was  brought 
— ^Id. 

m  Harmless  Brrov. 

1 1026  (OU.)  Mot  every  error  wlU  warrant  a 
reversal,  bnt  the  Supreme  Court  in  every  stage 
of  the  action  must  disregard  error,  where  the 
substantial  rights  of  the  adverse  i>arty  are  not 
affected.— American  Trust  Co.  t.  Cbitty,  129 
P.  61. 

'  i  1036  (Ariz.)  When  one  who  had  furnished 
supplies  to  a  contractor  got  judgment  against 
him  and  garnished  the  owner,  a  denial  of  his 
application  to  Intervene  In  a  suit  by  others,  who 
had  perfected  mechanics'  liens  on  the  property, 
where  the  amount  necessary  to  pay  such  liens 
exceeded  the  amount  due  the  etmtractor,  was  not 
pnjudldal.— Arizona  Eastern  B.  Co.  v.  Globe 
Hardware  Co.,  129  P.  1104. 

S  1039  (Okl.)  A  judgment  will  not  be  reversed 
for  variance  In  a  case  where  an  amendment 
should  have  been  allowed  to  conform  the  peti- 
tion to  the  facts  proved.— Ix>ve  v.  Klrkhride 
Drilling  &  Oil  Oo.,  129  P.  858. 

I  1045  (MontJ  Error  in  selection  of  a  jury 
in  CQoi^  cases  Is  harmless,  since  the  jury^s  ver- 
dict and  findini^  are  adTttoir  menly.— O'Mal- 
l67  T.  O'MaUe^  129  P.  SOI. 

1 1046  (Oal.l  StatemenU  hy  the  court  as  to 
flndinga  In  a  former  action  between. the  parties 


^e"  harmless, 'wfaiere  the  findings  subaeftnai^ 
Admitted  showed  the  statements  to  be  comA  In' 
tact— Gjurich  v.  Fleg,  129  P.  404. 

{  1046  (Golo.App.)  In  an  Bctl<Hi  for  damasea 
for  the  destrncdon  of  property,  where  the  de- 
fendants offered  no  excuse  for  the  destruction 
and  the  court  practically  directed  a  verdict  for 
plaintiff,  remarks  having  a  natural  tendency  to 
prajodlce  defendants  wiUi  the  jmj  were  harm* 
leia.— Houston  t.  Walton,  129  P.  263. 
'  I  1047  (Aria.)  It  was  immaterial  that  an  or- 
der striking  out  Incompetent  evidence  is  made 
during  the  trial  after  Its  admission  wldiout  ob' 
jeotbn,  rince  the  appellant  could  aoffer  no  in- 
jury trom  the  ezclnsfon  of  incompetent  evidence 
at  any  stage  of  the  trial— Logla  Suprema  de 
la  Alianza  Hlspano-Amerlcana  t.  De  Aguim, 
129  P.  603. 

i  1048  (Or.)  BrroT  in  overmltng  an  objection 
to  gnestlona  calling  for  Improper  evidence  of 
remarks  made  is  harmless,  where  the  witness 
replies  that  he  does  not  remember  such  re- 
marks.- Moi^n  v.  Bross,  129  P.  118. 

Where  an  answer  to  an  improper  question 
is  not  responsive,  error  in  overruling  an  objec- 
tion to  the  question  Is  harmless.— Id. 

{  1050  (CaLApp.)  In  acUon  by  mortgagor 
against  assignee  to  determine  amount  ot  Iten. 
admisdon  of  mortgagor's  testimony  tiiat  he  was 
compelled  to  borrow  money  elsewhere,  because 
the  mortgagee  failed  to  advance  the  agreed 
amount,  was  not  prejudicial  error.— Mentry  t. 
Broadway  Bank  ft  Trust  Co.,  129  P.  470. 

I  1051  (Cal.App.)  Ai^  error  in  an  action 
a^iinst  a  corporation  for  the  price  of  property 
smd  in  admitting  written  aamiaeions  of  the 
amount  due  executed  by  defendant's  manager 
was  iuunaterial,  when  the  liability  and  nonpay- 
ment were  clearly  established  by  other  compe- 
tent evidence. — Robinson  v.  Four  Metals  Smelt- 
ing &  Mining  Co..  129  P.  968. 

{  1052  (Colo.App.)  A  party  cannot  complain 
that  the  court  admitted  in  evidence  deeds  to 
an  irrigation  ditch,  which  had  been  executed 
prior  to  a  decree  declaring  the  title  in  him, 
where  the  court  decided  in  his  favor  as  to  the 
ownership  at  the  time  of  the  decree,  but  that 
he  abandoned  his  riehts  therein  after  the  de- 
cree.—Central  Trust  Co.  V.  Culver,  129  P.  263. 

1  1056  (CaL)  The  exclusion  of  a  statement  of 
a  DenefidarT  that  he  was  satisfied  with  the  will, 
and  had  no  intention  of  contesting  It,  though 
tending  to  show  bad  faith  in  his  later  actions  in 
threatening  to  contest,  was  not  nvetslble  error 
in  an  action  on  notra  given  him  in  settlement  of 
the  estate  arising  out  of  such  threats  when  he 
conveyed  his  entire  interest  in  the  estate,  and 
thus  divested  himself  of  the  right  to  make  a 
contest.— Snowball  v.  Snowball,  129  P.  784. 

i  1056  (Kan.)  Where  the  question  of  owner- 
ship in  attachment  was  tried  without  a  jury,  a 
judgment  will  not  be  reversed  because  of  limi- 
tations placed  by  the  court  upon  the  Inquiry, 
where  then  is  no  probability  that  admission  oi 
rejected  evidence  would  change  the  result- 
Parker  V.  McLain,  129  P.  839. 

{  1056  (Or.)  Where,  on  an  issue  of  damages, 
plaintiff  introduced  ten  witnesses,  three  of  whom 
wen  physicians,  and  defendant  called  three 
witnesses  besides  a  physician  whom  plaintiff  had 
Consulted,  but  whom  she  did  not  call,  error  in 
excluding  the  physician's  testimony  was  not 
rendered  innocuous  by  L.  O.  L.  S  wS6,  author- 
izing the  court  to  stop  the  introduction  of  far- 
ther evidence  on  a  point  proved  beyond-  a  rea- 
sonaUe  doubt— Forrest  v.  Portland  By.,  lAabt 
&  Power  Co.,  129  P.  104&  ^ 

I  1057  (Kan.)  In  an  action  for  injuries  caused 
on  the  running  away  of  a  horse  by  defects  In  a 
liighway,  when  then  was  evidence  that  the 
horse  was  unsafe  befon  the  ai»:ident,  excluslcai 
of  OTldence  as  to  hla  dlipbrittoii-after.thfe  Keci- 
dent  was  harmless  error.— Bpwev  T,  ^tg  La 
Ilarpe.  1^  P.  832.        •  ^  . 
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t  I0S8  (C^l.)  The  ezduBlon  of  qtieBtions  was 
not  piejodicial  error,  where  eTerything  of  con- 
sequence tbat  conld  have  been  brought  oat 
thereby  was  covered  by  other  answers  of  the 
vitueases.— la  re  Packer's  Estate,  129  P.  778. 

The  exclusion  of  a  qnestion  whether  a  witnras 
had  ever  heard  Mrs.  P.  "say  anything  to  her 
husband"  about  a  certain  matter  was  not  nrej- 
ndidal  error,  where  she  subsequently  tesofled 
that  she  nerer  heard  any  conversatiott  between 
P.  and  hfi  wife  regarding  the  same  matter.— Id. 

S  r058  (GahApp.)  Exclusion  of  defendant's 
testimony  as  to  total  amount  of  payments,  if 
erron  held  harmless,  where  he  was  permitted  to 
testify  to  separate  paymentB  from  which  the 
total  could  easily  be  determined.— Doudell  t. 
Shoo,  129  P.  478. 

S  t058  (Colo.App.)  Where  a  physician  testi- 
fied to  opinions  of  nis  own  in  accord  with  those 
found  in  a  medical  book,  the  exclusion  of  ques- 
tions on  cross-examination  as  to  whether  he 
agreed  with  the  medical  book  hetd  not  preju- 
dicial.~Denver  City  Tramway  Co.  t.  Gawley, 
129  P.  25a 

Where  the  physicians  for  both  parties  in  'a 
personal  injury  action  testified  to  all  of  the  in- 
formation that  was  material  in  the  pages  of  a 
medical  book  offered  in  CTidence,  the  exclusion 
of  the  pages  was  not  erroneous.- Id. 

{  1058  (Wash.)  Exclusion  of  evidence  held 
harmless,  where  the  same  fact  was  testified  to 
br  other  witnesses.- Klodek  t.  May  Creek  Log- 
Go.,  129  P.  09. 

1 1061  (Or.)  Though  plaintiff  when  he  rest- 
ed, had  not  offered  suflBcient  proof  to  warrant 
submission  of  the  cause,  a  ruling  denying  a 
nonsuit  will  not  be  disturbed,  if  such  failure 
was  supplied  hy  evidence  subsequently  intro- 
duced.-Hofer  v.  Smith,  129  P.  761. 

f  1062  (Utah)  Error,  if  any.  In  not  snhmit- 
ting  the  issue  whether  a  written  contract  was 
the  contract  of  the  agent  making  it  or  of  his 
undisclosed  principal,  hetd  harmless.— Child  t. 
Glllis  Const  Co.,  129  P.  S56. 

8  1067  (Kan.)  Failure  to  instruct  as  to  the 
measure  of  damages  is  immaterial,  where  the 
evidence  is  confined  to  specific  items  and  the 
instructions  restrict  the  jury  to  the  considera- 
tion of  such  Items.— McGnne  t.  BateUlL  129  P. 
1167. 

i  1068  (Cai.)  In  an  action  for  services,  im- 
proper instructions  on  the  statute  of  limitations 
are  harmless,  where  the  jury  found  there  was 
no  liability  whatever  on  the  part  of  defendant 
— GJurich  V.  Fieg,  129  P. 

I  1 068  (Mant.)  Plaintiff  was  not  prejudiced  by 
the  refusal  ot  an  instruction,  where  the  Jury 
found  according  to  his  theory  as  outlined  there. 
-Sairden  v.  Hedrick.  129  P.  49a 

{  1068  (Or.)  Where  the  jury  returned,  with 
their  verdict,  after  retiring  to  consider  addi- 
tional instructions,  a  paper  which  contained  a 
verdict  for  the  same  amount  with  the  foreman's 
name  crossed  out,  any  error  in  giving  the  addi- 
tional instructions  after  the  jury  bad  arrived  at 
a  Terdiet  was  harmless  to  defendaut- LoTe  t. 
Chambers  Lumber  Co.,  129  P.  492. 

S  1071  (Colo.)  Where  the  judgment  for  de- 
fendant rendered  upon  practically  undisputed 
facta  was  right,  error,  if  nny,  in  refusing  plain- 
tifE's  request  for  special  findings  of  law  and 
fact,  was  without  pr^odice.— ^nderman  v. 
Bench.  129  P.  228. 

1  1073  (C!aLApp.)  Mere  error  in  computing 
the  amount  of  toe  judgment  is  not  reversible, 
where  all  of  the  items  entning  into  It  are  es- 
tablished.—Oollan  T.  Shn]^  State  Snrefcy  Co., 
129  P«  87& 

(I)  Bmir  WmlTttA  la  AweUat*  Orait. 

I  r07e  (Utah)  An  assignment  of  error,  not 
mentioned  in  the  brief,  will  be  deemed  aban- 
d<»«d^Taw»  T.  Heath,  128  P.  360. 
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ZVH.  DETEBMINATXOH  AKD  DISPO* 
SniON  OF  0AU8B. 

(A)  Deelsioa  Ui  OmcnO. 

1 1  r22  (Utah)  The  SnproM  Oonrt  Amdd  oot 
be  required  to  make  findings  ci  fact  nikon  th* 

matenal  issues,  either  affirmatively  or  Mgap 
tively;  that  being  the  trial  court's  dntr.— 
Glauqne  t.  Salt  Lake  Citr.  129  P.  42a 

I  f  IS3  (OfcL)  Where  plaintiffs  prayed  for  tii« 
cancellation  of  a  mining  lease,  which  defendant 
admitted  was  void,  but  the  court  omitted  to 
grant  the  relief,  which  was  alleged  as  error  on 
a  writ  of  error,  the  Supreme  doort  will  order 
such  cancellationv—Wat-tah-ncdi-fliw  t.  U^ootsl 
129  P.  877, 

I  1 1 70  (Kan.)  ^nder  the  express  provisiona 
of  Code  Civ.  Proc  SI  141.  681  (0«n.  St  1909, 

S 5734,  6176),  the  Supnme  Court  may  direct 
e  rendition  of  such  judgment  In  ejectment,  as 
justice  requires  without  regard  to  any  miscon- 
ception of  the  issues  which  does  not  affect  th« 
suoetantial  rights  of  the  parties. — Charpie  t. 
Stout,  129  P.  1166. 

i  1170  (Okl.)  The  Supreme  Court  Is  required 
to  disregard  any  error  or  defect  i|i  the  plead- 
ings or  proceedings  which  do  not  affect  *  the 
substantial  rights  of  the  adverse  party.— Iaw* 
less  V.  Raddis,  120  P.  711. 

8  1170  (Or.)  Under  Const  art.  7,  S  3,  provid- 
ing that  a  broper  judgment  shall  be  affirmed 
notwithstanding  error,  giving  of  technically  In- 
correct Instruction  on  measure  of  damages  in 
personal  injury  case  held  not  reversible  error 
where  It  appeared  that  the  jury  could  not  hav* 
been  misled.— Morgan  v.  Brass,  129  P.  118. 

{  1 177  (Kan.)  Where  judgment  is  revised  be- 
cause demurrer  to  plaintiff's  evidence  has  been 
erroneously  overruled,  judgment  for  defendant 
will  be  ordered  if  plaintiff's  evidence  shows 
some  fact  precluding  recovery;  but  otherwise 
the  case  will  be  remanded  for  new  trial.- Root 
V.  Cudahy  Packing  Co.,  129  P.  119^ 

(F)  HanAkte  mad  ProeeediBsn  1b  E<*wer 
Covrt. 

St  185  (Idaho)  Qnesdons  decided  on  a  prior 
appeal  constitute  the  law  of  the  case  no  retrial 
on  the  same  pleading,  and  with  some  addi- 
tional evidence  insufficient  to  change  the  weight 
of  evidence.— Beymer  v.  Monarch,  129  P.  919. 

I  1212  (Utah)  Where  a  surety  files  a  sejK 
arate  answer  setting  up  both  negative  and  af- 
firmative defenses,  and  judgment  is  rendered 
against  the  principal,  but  the  surety's  motion 
ior  nonsuit  Is  improperly  sustained  at  the  close 
of  plaintiff's  evidence,  ue  surety  is  entiUed  on 
remand  to  present  its  evidence  upon  the  Issue  of 
&ct8  presented  by  its  answer.— GhristeOBen  T. 
Hamilton  Realty  Co.,  129  P.  412. 

{  1212  (Wash.)  Where,  in  an  action  for  an 
Installment  of  rent,  it  was  determined  on  ap- 
peal tliat  only  one  action,  which  was  for  breach 
of  the  contract  to  lease,  conld  be  maintained, 
the  opinion  declares  the  law,  and  cannot  be 
treated  as  a  pleading  which  will  authorise  re- 
covery of  damages  tor  the  breach  nnder  the 
oriranal  G(miplaint.— Oldfield  t.  AngelM  Bxewlns 
&  Malting  Co.,  129  P.  1098. 

APPEARANCE. 

See  Criminal  Law,  I  KB;  Divorce,  in.;  Mo* 
tlom^  I  28.  «»  •  » 

APPLICATION. 

See  Mew  Trial,  {  150. 

APPOINTMENT. 

See  Dxecntors  and  Administratozii  H  9-85; 
Gnaidioa  and  Wox^  |  1& 


Digitized  by 


1209 


OfDSQC-BlOSST 


APPRAISEMENT. 

Sm  Homestead,  |  200. 

APPROPRIATION. 

Sm  Btatntoi.  H  ISa  182,  161:  Waten  and 
Water  Ooarus,  |i  19,  24.  33,  152. 

ARBITRATION  AND  AWARIX 

8m  B«f  emoa. 

ARCHITECTS. 

See  Oontraeta,  H  IM^  278;  Evidence,  f  689. 

ARGUMENT  OF  COUNSEL 

B^^^m^  Law,  H  m  721.  Un,  1186  ; 

ARRAIGNMENT. 

See  Orimnal  Law,  |  1088. 

ARREST. 

See  Criminal  Law,  |  218 ;  False  Imprisonment, 

H  7.  15.  27.  30,  34r-36,  40;  Bewards. 

XL  OH  OBXHINAI.  OHAKOBS. 

1 63  (OkL)  An  officer  can  arrest  for  a  misde- 
meanor only  when  he  has  a  warrant,'  or  when 
the  misdemeanor  is  committed  in  his  presence. 
—Holmes  t.  Le  Fors,  129  P.  7ia 

An  officer  may  arrest  without  warrant  any 
person  in  xtossession  of  intoxicatins  liqnor  for 
the  pnrpose  of  Tiolatinf  an;  of  the  pioTlsions 
of  the  prohibitory  laww— Id. 

ASSAULT  AND  BATTERY. 

See  Orimlnal  I*w,  |  93. 

ASSESSMENT. 

See  Maoiefpal  GorporatifHis,  H  446-018;  Tax- 
ation, I  349. 

ASSESSMENT  ROLL 

See  Taxation,  |  438. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Bnor,  H  719,  731.  1078. 


ASSIGNMENTS. 


See  Appeal  and  Slrror,  I  484:  Bills  and  Notes, 
I  318;  Estoppel,  1  110;  Stands,  Statute  of, 
i  138;   Guaranty,  |  24;  limitation  of  Ac- 


X.  BfiQinSITES  AXB  TALIDXTT. 

(iO  PMpeitr*  Bstetes,  uA  lUvkts  Aaslsa- 
«bl«. 

i  18  (Wash.)  As  a  rule,  rights  arising  out  of 
an  execatoiT  contract  are  assignable,  woen  they 
would  survive  to  the  assignors  personal  repre- 
sentatiTe.— King  T.  West  Coast  Grocery  Co., 
129  P.  1081. 

A  writing  which  recited  that  there  was  "sold" 
to  the  buyers  for  account,  and  subject  to  ap- 
proval of  the  seller,  the  amount  of  preserves 
named,  and  stating  the  terms,  and  that  the  s^- 
er  guaranteed  all  goods  sold  under  the  contract 
to  comply  with  the  pure  food  law,  was  assign- 
able.—Id. 

i  19  (WashJ  Bights  which  are  coupled  with 
liabilitieB  or  mTolve  a  relation  of  personal  con- 
fidence or  parsMial  serrice  are  not  asrignable. 
—King  T.  west  Coast  Grocery  Co.,  iSO  P. 

To  make  a  contimct  for  the  sale  of  ptrsonalty 
for  fntDxe  delivery  nonassignable,  the  li^llty 


and  right  must  be  dependent  upon  some  futnra 
dealing  with  the  pn^rty,  as  between  the  par- 
ties.—Id. 

S  24  (Or.)  A  cause  of  action  for  a  tort  creat-' 
ing  a  right  of  action  which  abates  with,  the 
death  ot  the  person  sustaining  the  Injury  is  not 
assignable;  but  a  tortious  act  causing  damage 
to  property,  or  an  act  of  negligence  producing 
«n  injury  to  the  person  generally  creates  a 
cause  of  action  that  survives,  and  is  assignable. 
— Sperry  v.  Stennick,  129  P.  130. 

A  cause  of  action-  for  money  received  arising 
out  of  defendants*  alleged  false  represoitationB 
to  plaintiffl's  assignor  inducing  a  porchaae  of 
an  interest  in  real  property  held  a  canse  ot  ac- 
tion that  would  snrrlTe,  and  therefore  assign- 
able.—Id. 

(B)  Mode  anA  SafllclABor  of  AsRlvnmeBt. 

{ 37  (Utah)  Delivery  of  a  contract  for  ex- 
change of  irrigation  water  by  the  grantor  of 
certun  land  to  complainant  without  assignment 
held  to  transfer  to  plaintiff  ttw  grantor's  inter- 
est in  the  CMitract.— Blathews  v.  Berrett,  129 
P.  419. 

1 48  (Cal.)  Ko  nredse  form  of  words  or  writ- 
ing is  necessnry  to  an  equitable  assisnment  of 
an  indebtedness  due  the  assignor.— Goldaiaa  v. 
Murray.  129  P.  462. 

8  49  <Cal.)  A  nonnegotiable  order  for  part  of 
a  fond  or  debt  operates  as  an  equitable  assign- 
ment pro  tanto  as  between  the  drawer  and 
payee.— Goldman  t.  Murray.  129  P.  462. 

i  58  (Cal.)  Where  a  bona  fide  creditor  of  a 
corporation  took  from  it  notes  evidenciog  its 
debt  to  him,  and  he,  beUerlng  that  the  notes 
were  valid,  wbtle  In  fact  they  were  Invalid  a^ 
corporate  obligatlona,  indorsed  them  in  due 
course  to  a  third  person  in  payment  of  a  debt 
due  him,  acknowledgment  and  acceptance  by  the 
corporation  <^  the  assignment  of  its  Indebted- 
ness were  not  essential  to  the  validity  of  the 
assignment  created  by  the  Indorsement— Gold- 
man T.  Mnnay,  129  P.  4^ 


(O)  TaUdttr. 

1 68  (Wash.)  Where  the  goods  were  accepted 
by  the  pnrchaser  after  an  assignment  to  plaiu- 
tUf  of  the  contract  to  sell  Jellies  to  defendant. 

as  meeting  the  terms  of  the  contract,  and  re- 
tained with  knowledge  of  the  assignment,  and 
invoices  gave  notice  of  the  assignment,  a  find- 
ing that  the  purchaser  was  estopped  to  ques- 
tion the  asslgament  was  sostained.- King  t. 
West  Coast  Grocery  Co.,  129  P.  1081. 

I  70  (C!olo.App.)  One  who  wrongfully  destroy- 
ed property  to  which  he  was  in  no  way  mtitled 
cannot  dudlenge  the  owner's  assignment  of 
bis  cause  of  action  on  thegronnd  ot  lack  ni 
consideration.— Houston  v.  Walton,  129  P.  26S. 

II.  OPEBATIOZr  AHD  EFFECT. 

t79  (Cal.)  Where  a  bona  fide  creditor  of  a 
corporation  took  from  it  promissory  notes  evi- 
dencing its  debt,  and  he  believed  that  the  notes 
were  valid,  though  they  were  in  fact  Invalid, 
and  he  indorsed  them  in  due  course  to  a  third 
person  in  payment  of  a  debt  due  him,  the  In* 
dorsement  operated  as  an  assi^;nment  ol  the  in- 
debtedness of  the  corporabon.— Goldman  t. 
Murray,  129  P.  462. 

nr.  Aonovs. 

1 137  (Wash.)  If  a  contract  was  asdgnable, 
evidence  of  any  assignment  sufficient  to  pass  ti< 
tie  as  between  the  parties  thereto  was  suffi- 
cient to  entiUe  the  assignee  to  sue  thereon. — 
King  T.  West  Coast  Grocery  Co.,  129  F.  1081. 

ASSOCIATIONS. 

See  Beneficial  Associations. 
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ASSUMPSIT,  ACTION  OF. 

See  Money  Beceived,  H  8,  17;  Work  and  L»- 
bor. 

ASSUMPTION  OF  RISK. 

See  Carriers,  i  333;  Master  and  Servant;  H 
208-226,  m.  2SS;  Nesligence.  |  136w 

ATTACHMENT. 

See  Appeal  and  Error.  |  1066;  Election  of 
Remedies,  i  3;  Homestead;  JoHticcs  of  the 
FMce,  i  im 

X.  HATVBE  AKD  OBOmiBB. 

(A)  Hatww       Rem«ilr»  Oavaea  of  Aotloa, 
ud  ParUes. 

I  I  (Wash.)  While  attachment  is  a  mere  an- 
cillary remedy  where  personal  service  is  had, 
the  other  proceedings  In  an  action  are  merely 
incidental  to  the  attachment  so  far  as  jorlBdic- 
tion  is  otmeemed,  where  service  is  by  publica- 
tion^—Cllffoid-  T.  Patera  Transfer  Co-^  129  P. 
S6GL 

VX.  PBOOBEDXHOa  TO  SUFFOBT  OS 

ENFOBOE. 

1210  (Wash.)  Bem.  A  BaL  Code,  {  668,  pro- 
Tioliit  for  collection  of  amount  doe  on  jodgmoit 
after  sale  of  attached  property,  does  not  apply 
where  Jurisdiction  was  obtained  only  by  the 
attachment  and  serrice  by  iHiblication.--<jluford 
T.  PateroB  TMncfer  Co.,  129  P.  869L 

ATTEMPT. 

See  Bapey  S  16> 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  {  SOO ;  Bills  and  Notes, 
1  OSf;  Criminal  Law,  M  693,  641.  1166^ ; 
DlTorce,  |  281;  Trial.  {  121;  Vendor  and 
Purchaser,  |  294;  Witneases.  I  220. 

I.  THE  OFFIOE  OF  ATTORNEY. 
<B)  PrlvUecMt  DlaablUttes,  wd  lilabUl- 

1 17  (OU.)  An  appeal  bond  signed  by  a  li- 
censed attorney  employed  In  the  trial  is  Told 
under  Comp.  Laws  1909,  I  273.— Sdiaffer  t. 
Troutwein.  129  P.  696. 

(O)  Bwvmalvm  aad  Dtakansmt* 

S  39  (Utah)  A  negro  attorney,  who  maintain- 
ed a  house  of  ill  fame  for  white  and  colored 
patrons  and  permitted  the  use  of  opium  and 
inttnicanta  thereat,  was  morally  unfit  to  be 
a  member  of  tb»  bar.— In  re  Marsh.  129  P. 
411. 

IV.  OOMPEygATIOW  AHP  UEM  OF 
ATTOEHET.  - 

(A)  F«ee  «nd  Other  ResaVMoratlon. 

S  148  (Mont.)  Under  contract  proTidlng  for 
per  cent,  of  the  value  of  all  land  recov- 
ered from  railroad  company  by  compromise  or 
otherwiee,  attorney  held  entitled  to  12^  per 


cent,  of  value  of  land  obtained  indirectly  from 
company  through  relinquishmeut  to  the  gov- 
ernment — Mj  era  v.  Bender,  129  P.  330. 

Such  attorney  held  entitled  to  receive  bis 
compensation  in  money,  though  the  word  "val- 
ue" was  omitted  from  another  similar  clause 
of  the  contract.— Id. 

Such  attorney's  right  to  compensation  ac- 
crued when  the  compromise  agreement  -vlf&s 
signed;  and  hence  the  12^  per  cent,  was  baaed 
upon  the  value  of  the  land  at  such  time.— Id. 

f  149  CUont)  Failure  of  client  to  pay  attw- 
ney  fee  wbeii  due  under  an,  employment  con- 
tract was  "a  brearh  of  an  obligation  arising 
from  contract."  within  Rev.  Cbdes,  i  0048,  pro- 
viding that  the  measure  of  damage^  for  such 
breach  la  the  amount  which  will  cbmpenaate 


for  all  detriinent;  and  hcace  tbs  measure  ct 
damages  was  the  prindpal  amount  due,  vrith 
interest,  allowing  credit  for  payments  iitad&— 
Uyeis  T.  Buid^  128  P.  830^ 

AUTHENTICATION.    .  ; 

See  Etoctlons,  I  264;  - 

AUTHORITY. 

See  Appeal  and  Error,  I  664:  Bridges,  j  15; 
Brokers.  H  18,  40^ ;  ^^ertlons,^, 
299;   Drldence,  t '873;  Grand  Jurr,  J  27; 
Hunteipal  OorpontiMU,  {  78;  OffioaH,  1 108. 

AUTOMOBILES. 

Bee  Bridges,  |  46;  Highways,  11 172-181;  Mu- 
nicipal Corporatioos,  H  706,  706;  Me^lffSBCe, 
IS  ^184;  .StiBetBaUroadB,  f  86. 

BAGGAGE.  ; 

Set  OuTiex«  Sf  405,  408. 

BAILMENT. 

See  Innkeepers ;  Beidevin,  |  46i. 

f  31  (Kan.)  On  an  issue  as  to  flie  worth  of 

the  use  of  a  steam  engine  per  day,  where  there 
is  DO  alwolute  standard,  evidence  of  the  value 
of  the  article  Itself,  to  be  considered  with  other 
circumstances,  is  admissible.— Carey  Coal  Co.  v. 
Beebe  Concrete  Co..  129  P.  191. 

On  an  iasne  of  the  valns  ot  the  use  of  a 
steam  engine  per  day,  evidence  of  the  price  at 
which  the  renter  aubseqaentiy  sold  th»  engine 
la  admissible.- Id. 

BALLOTS. 

See  necttons,  ||  168-lM.  ' 

BANKS  AND  BANKING. 

See  Bills  and  Notes.  II  866,  62S,  634;  Orimi- 
nal  Law,  |  434;  Bvideace,  |  864:  Intoxicat' 
liquors,  |  327;    Parties;   Witaeases,  fi 

n.  BAHXIirO  GOBPOBATIOZrS  AEI> 
ASSOCIATIOlfS. 
{B»  iBSOlTenoy  aad  DlM*lvtl<»». 

1 73  (OU.  Or.  App.)  Under  the  act  creating  a 
state  banking  board  and  establishing  a  state  de- 
positors* guaranty  fund,  all  of  tiie  'books,  rec- 
ords, and  papers  of  an  insolvent  bank  taken 
over  by  the  Bank  Commissioner  axe  pubUe  rec- 
ords, and  become  the  property  of  ue  state. — 
Burnett  r.  State,  129  F.  lUO. 

IIL  FUEOTIOm  AED  mSAUHOS. 
(O  Deposits. 

S  r43  (Cal.App.)  Bank  held  not  justified  in 
refDsiuK  payment  of  a  check  signed  by  both 
members  of  a  partnership,  although  the  signa- 
ture card  gave  the  name  of  the  firm  and  of  the 
members,  and  provided  that  "both  ^gnatuzes" 
were  required.— Reeves  v.  Ftrst  Nat  Bank.  129 
P.  800. 

Where  a  bank  has  customarily  paid  diecks 
signed  in  a  particular  way,  it  cannot  change 
this  custom  without  exivess  notice  to  the  de- 
positor, and  refuse  to  pay  diecks  so  signed. 

—Id. 

The  wrongful  diAoitor  of  a  dieA  drawB  bj 
a  party  established  in  business  raises  the  pre- 
sumption that  the  drawer  baa  sustained  sub- 
stantial damage,  even  though  the  dishonor  was 
not  the  result  of  ill  will  or  malice.— Id. 

i  148  (Wash.)  Where  a  person  obtained  a 
loan  by  mlsrep  resenting  that  be  was  auotherV 
agent,  obtained  chedu  therefor  to  the  order  of 
his  alleged  principal,  and  forged  the  prindpat's 
indorsements  theieoi^  payment  by  the  bank  wu 
not  Justified  on  the  theory  that  the  jtimA  r»- 
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«^Ting  lunQeBt  WM  tbe  payee  iDtended.— Oood- 
fellow  V.  FiMt  Nat.  Bank,  129  P.  90. 
-  When  a  penon  obtaiaed  a  loan,  lepreeentinff 
that  be  was  the  agent  of  anothez^  and  ncelrea 
checks  for  the  amount  of  the  loan  to  tbe  order 
of  his  principal,  the  drawer  Ot  the  check  did 
not  Tonch  to  tbe  bank  for  such  alleged  agent's 
authority  to  indorse  the  name  of  tbe  payea 
thereon.— Id. 

It  is  the  duty  of  a  bank,  oa  iriildi  *  check 
is  drawn  payable  to  a  certain  penon  or  order, 
to  ascertain  the  identity  of  the  person  therein 
named  as  payee;  and  payment  to  any  other 

Kmon  is  justified  only  when  tiw  hank  baa 
BD  misled  br  the  negHgenca  or  o^itr  fanlt  of 
tbe  drawer.— Id. 

BAR. 

See  Estates  Tail,  |  7. 

BENEFICIAL  ASSOCIATIONS. 

E»ee  Insurance,  H  766,  819. 

i  12  (OU.)  In  controversies  between  indlvldii- 
al  members  of  a  secret  fraternal  organisation 
where  tbe  rights  are  purely  fraternal,  created 
under  and  determined  by  tne  constitution  and 
by-laws  of  such  order,  the  drfl  courts  have  no 
Jniipdictton.— National  Grand  Lodge  al  United 
Bnthen  of  Fiiendahip  and  Siaten  of  the  Blys- 
teilons  Ten  t.  United  Brothen  of  Friendship  of 
the  Jnrlsdlctton  of  Oklahoma,  129  P.  724. 

BEST  AND  SECONDARY  EVIDENCE. 

Sea  BTidenc*.  If  ie&-186. 

BIAS. 

See  WitntMM,  |  872. 

BIDS. 

See  Manldpal  Corporations,  |  241. 


BIGAMY. 


See  Jniy,  i  88. 


BILLS  AND  NOTES. 

See  Assignments,  IS  58,  79 ;  Banks  and  Bank- 
ing, y  143,  148 ;  Contribution ;  Insurance, 
3*^  392;  Intoxicating  Liquors,  J  327 ;  Judg- 
ment, I  698;  Payment  I  70;  Principal  and 
Agent,  I  194;  Set-Off  and  Oounteidaim ; 
Vendor  and  Pnrebaser,  |  266. 

Set-Off  and  Counterclaim;   Vendor  and  Pur- 
chaser, I  266. 

I.  REQUISITES  AMD  VAX.IDITT. 
(C)  BxecntloM  «nd  Delivery. 

164  (OU.)  A  note  may  be  ddlverad  to  the 
payee  conditionally,  wltb  instmctlona  aa  to  tbe 
condiUon.—Horton  t.  Birdaoag,  129  P.  WL 

in.  ICOBIFICATIOR.  BEHBWAX^  AKD 
BEaOISSIOH. 

1 141  (Kan.)  Where  the  couslderatlon  of  a 
note  1b  illegal,  a  recovery  cannot  be  had  on  a 
renewal  note,  the  consideration  of  which  la  the 
obligation  of  the  old  note.— Hntebina  t.  Stanley, 
129  P.  1189. 

V.  RIGHTS  AND  UABIUTEBS  <»r  IN- 
DORflEBKEHT  OB  TBAIISFEB. 

(C>  AMmimrnmrnrnt  mr  tale. 

{318  (Kan.)  The  assignee  of  a  nonnegotlable 
note  Is  subject  to  any  defense  available  against 
tbe  payee.— Hutcbins  t.  Stanley,  129  P.  1189. 

The  assignee  of  a  nonnegotiabie  note  taking 
a  renewal  note  la  cbargeabu  with  notice  of  the 
infirmity  in  tbe  original  inatroment,  where  he 
has  knowledge  of  its  illegal  consideration.— Id. 


rm  Boaa  FM*  Pvnlmaeve. 

1332.  (OkL)  To  defeat  recovery  b7  the  Indot^ 
see  of  a  note  for  value  and  before  maturity  from 
the  appar^t  owner,  tbe  maker  must  not  only 
plead  circumstances  causing  <me  of  ordinary 

firudenoe.  to  suspect  that  the  indorser  bad  no 
itereat,  but  must  plead  that  tlie  indorsee  bad 
actual  notice  thereof.— City  State  Bank  of  Ho- 
bart  T.  Fickard,  129  P.  S& 

f  339  (OkL)  Suspicion  of  a  defect  of  title,  or 
knowledM  of  circumstances  which  would  ex- 
cite susmdon,  will  not  defeat  the  title  of  a  bona 
fide  bolder  of  a  negotiabU  note.— McPherrin  v. 
Tittle,  129  P.  721. 

fS44  (Okl.)  The  fact  that  interest  is  due 
and  unpaid  on  a  note  is  a  drcnnutance  bearing 
on  tbe  question  ttf  good  faltb  of  a  purchaser  ac- 

Suliing  tbe  note  mthout  notice  ta  prior  eqni- 
ies  or  infitmitiei  U  titla^Mt^herrin  t.  Tittle, 
129  P.  721. 

1856  (GaLApp.)  A  bank,  by  dlKonnthtg  a 
note  and  passing  its  amonnt  to  the  credit  of 
its  Indorser,  does  not  become  a  purchaser  for 
valuer— Oppenheimer  t.  Radke  &  Oo.,  129  P< 
798. 

Bank  discounting  note  and  pladng  it  to  Its 
indor8er*8  credit  held  to  become  a  purchaser 
for  value,  if  it  subsequently  pays  out  tbe 
amoxmt  of  the  credit,  even  uiough  by  subse- 
quent deposits  a  constant  balance  is  preserved 
to  the  credit  of  the  indorser.— Id. 

i  360  (Kan.)  Where  a  nonn^tiable  note  waa 
given  to  cover  margins  in  a  wbeat  speculation, 
and  was  indorsed  before  maturity  to  plaiutiff, 
who  took  it  without  notice  of  consideration, 
bnt  on  ita  maturity  accepted  a  new  negotiable 
note,  with  knowledge  of  tbe  consideration,  the 
new  note  was  given  in  a  gambling  tnransactioo, 
and  was  under  Qen.  St,  1909,  S  6169,  void  be- 
tween tbe  parties.— Hutcbins  T.  Staioley,  129 
P.  1186. 

{  363  (OU.)  The  owner  of  a  negotiable  note 
obtaining  it  before  maturity  for  a  valuable  con- 
sideration, in  good  faith,  holds  it  by  a  title  val- 
id against  all  tbe  world.— McPherrin  T.  Tittle, 
129  P.  721. 

VH.  PATMEITT  Airo  DISOHAROE. 

1 430  (Kao.)  A  new  note  taken  in  exchange 
for  an  old  one  i*  a  renewal  of  the  former  ob> 
ligation.— Hutcbins  t.  Stanley*  129  P.  1180. 

Vm.  ACTXOXS. 

{481  (Okl.)  In  an  action  by  an  indorsee  on 

a  note,  the  plea-  of  defendants  held  not  to  show 
that  the  indorser  had  no  title  to  the  note,  or 
that  th(>  indorsee  bad  notice  that  be  bad  no 
title.— Ci^  State  Bank  of  Hobart  t.  Plckard, 
129  P.  88. 

fi  525  (CaLApp.)  In  an  actioa  on  a  note,  evi- 
dence held  to  show  that  a  bank  which  discount- 
ed it  without  notice  of  any  defenses  thereto 
subsequently  paid  out  the  amount  of  the  credit 
on  its  indorser's  checks  before  notice  of  any 
defense.— Oppenheimer  t.  Radke  ft  Co.,  129  P. 
798. 

{  534  (OU.)  Where  a  customer  of  a  bank  asks 
for  the  balance  due  on  a  note  and  pays  the 
amotint  stated,  the  bank  cannot  aubeequently 
recover  an  attorney's  fee  because  tbe  note  bad 
been  placed  in  the  hands  of  an  attorney  wfao 
made  no  effort  to  collect  it— Security  State 
Bank  t.  Fussell,  129  P.  746. 

BOARDS. 

See  Colleges  and  Universities,  {  6:  Counties, 

ii  4CL  47.  122,  204 ;  Eaection8,_H  2&0,  268, 
SU,2E»,  261;  Turnpikes  and  Toll  BoadsT^ 


BONA  FIDE  PlffiCHASERS. 


See  Bills 
8  226 


la  and  Notes,  l{  332-363:  Mortgages, 
;   Vendor  and  Purchaser,  g§  2118-231. 
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BONDS. 

See  Appeal  and  Error,  H  14,  890;  Attorney 
aDdClient  |  17:  CouBtltutional  Law,  |  312- 
Criminal  Law.  »  1026,  10S4 ;  Executors  and 
AdminiBtratora,  |  533;  Guardian  and  Ward, 
H  15,  174,  177:  Injunction.  I  235:  Insur- 
ance, «  141,  646:  Justices  of  the  Peace,  i 
169;  Mechanics'  Liens,  8  3:  Hnnicipal  Cor- 
porations, SI  347,  864,  1000-  Pleadins,  S 
200;  I^indpal  and  Suretr,  A  10-82,  128; 
Becosninncea ;  Beplevin,  |  25 ;  Schools  and 

«  Sdhool  DlMricts,  f  97. 

I.  KEQUISITES  AND  VAUDZTT. 

i  0  (Gal.)  In  the  absence  of  statute,  it  is  not 
essential  uat  a  bond  shall  designate  money  of 
any  particular  form  or  Idnd,  but  it  is  sufficient 
Oat  it  calla  for  "lawful  money  of  the  United 
Statef."— Kings  Coimty  t.  Bea,  129  P.  772. 

V.  AOTXOm. 

1 128  (Okl.)  Where  the  petition  on  a  bnllder*s 
bond  charged  that  the  building  had  not  been 
constructed  according  to  the  contract,  but  the 
contract  was  not  pleaded,  nor  was  it  charged 
that  it  was  lost  or  beyond  the  reach  of  plain- 
tlff,  nor  were  its  oontenta  proved,  the  plaintiff 
was  not  entitled  to  recoTer.— National  Surety 
Co.  T.  Board  of  Education  of  City  of  Hugo,  129 
P.  25. 

BOOKS. 

See  Corporations,  |  181';  SMdenc^  {  863; 
Wltnwci)  I  257. 

BOUNDARIES. 

See  Appeal  and  Brror,  8  954;  Logs  and  Log- 
ging. I  83;  Mines  and  Minerals,  H  9,  31,  3S; 
Municipal  Corporations,  8{  18,  292 ;  Trial,  $ 
396. 

n.  EVZDIiKOE,  ASCERTAINBfElVT.  AKD 
ESTABUSHMENT. 

842  (Utah)  A  finding  merely  that  a  lot  five 
by  ten  rods  is  bounded  by  a  picket  fence  does 
not  refer  to  the  fence  as  a  monument,  and 
hence  cannot  extend  the  lot  beyond  the  five  by 
ten  xoda  called  for.— Oiauqne  T.  Salt  Lake  City, 
129  P.  428. 

BREACH. 

See  Insurance  |  290;  Salea,  H  166-182,  840, 
848, '  844"41& 

BREACH  OF  MARRIAGE  PROMISE. 

See  Trial.  1  256. 

8  28  (Kan.)  In  an  action  for  damages  for  the 
breadi  of  a  contract  of  marriage,  seduction  may 
be  proven  and  considered  In  aggravation  of  the 
damages.— Dalrymple  v.  Green,  129  P.  1145. 

But  resulting  pregnancy,  miscarriage,  and 
sickness  cannot  be  considered  by  the  jury. — Id. 

Where  there  is  evidence  that  after  seduction 
sexual  Intercourse  was  repeated,  resulting  in 
pregnancy,  miscarriage,  and  sickness,  evidence 
of  pregnancy  and  its  results  are  not  the  proxi- 
mate results  of  tiie  marrtage  promise  and  its 
breach.— Id. 

1 35  (Kan.)  Where  plaintiff  testified  that  de- 
fendant made  considerable  noise  in  entering  her 
room  for  sexual  intercourse,  while  others  slept 
on  the  same  floor,  the  court  should  instruct 
that  the  ^ury  may  consider  the  circumstances 
under  which  plaintiff  claims  defendant  had  in- 
tercourse with  her.- Dalrympto  t.  Gnen,  129 
P.  U46. 

BRIBERY. 

See  Criminal  Law.  1-428;  Indictment  and  In- 
formation, I  125. 

8  ■  (Colo.)  A  county  commissioner  is  a  "min- 
isterial officer"  within  Rev.  St  1908,  8  1720, 
making  on*  gdltj  of  brlbeiy  who  gives  any 


sum  to  any  officer,  ministerial  or  Judicial,  to 
Influence  blm.— Sheely  v.  People,  129  P.  201. 

f  2  (Colo.)  Bev.  St.  1908,  8  1720,  making  one 
guilty  of  bribery  who  gives  any  sum  to  any 
ministerial  or  Judicial  officer,  eta,  with  inten- 
tion to  influence  him,  should  be  strictiy  con- 
strued  as  against  the  state  and  liberally  in 
favor  of  the  accused*  consMiant,  bowoTer,  with 
ascertainiiu  the  leipslativa  intenttr-Shedy  T- 
People,  129  P.  201. 

BRIDGES. 

See  Judgment  8  725. 

X.  ESTABUSHKEm_CM»niTBirfJTXOir» 
AHD  MAIHTBXAIIOB. 

8  15  (C^)  PoL  Code,  I  4041,  subd.  83,  rel- 
ative to  franchises  to  take  tolls  on  highways 
does  not  apply  to  bridges  across  waters  sepa- 
rating two  counties.— Oardella  t.  Amador  Goon- 
ty.  129  P.  993. 

The  board  of  supervisors  of  the  county  on  the 
left  bank  of  a  river  cannot  grant  authority  to 
construct  a  toll  bridge  over  it  under  PoL  Code, 
i  2843,  unless  sccUona  2870  and  2872  are  com- 
plied with.— Id. 

A  grant  by  a  board  of  supervisors  of  the  right 
to  construct  a  toll  bridge  which  is  not  in  ac- 
cordance with  the  statute  cannot  be  upheld  un- 
der the  board's  general  powers  to  make  con- 
tracts.—Id. 

County  held  not  estopped  to  deny  validity  of 
franchise  to  cooatruct  toll  bridge  by  its  receipt 
of  the  benefits  of  the  grantee's  e^enditnres 
thereunder, — Id. 

8  26  iCH.)  Bridge  over  river  between  tw» 
counties  held  to  become  a  free  public  highway 
at  the  expiration  of  the  period  during  which 
the  collection  of  tolls  was  aatboriced,  even  if 
Pcd.  Code,  8  2619:  providing  that  on  expiration 
of  franchise  a  bridge  is  Ixw,  did  not  apply  to 
bridges  between  oountiea.— Oardella  t. 
County.  129  P.  903. 

XL  BSOVXATION  AHD  VWB  TOK 
TRAVEL. 

8  37  rWash.)  A  city  must  keep  a  bridge  with- 
in its  limits  In  a  reasonably  safe  condition  for 
public  use ;  and  it  Is  liable  for  injuries  due  to 
a  dangerous  condition  of  the  bridge,  when,  by 
reasonable  care,  it  ought  to  have  known  of  sneli 
condition.— Zolawoidu  t.  City  ot  Aberdeen,  129 
P.  1090. 

846  (Kan.)  Where  an  automobile  was  driv- 
en over  a  highway  at  night  into  a  river  at  a 
public  crossing,  where  the  bridge  had  been  car- 
ried away  and  there  was  no  barrier.  It  was 
not  error  to  refuse  to  instruct  that  the  ap- 
proach to  the  stream  was  a  warning  of  danger 
to  a  person  nnacqaalnted  with  the  road  and 
driving  an  automoEdle  at  night. — Super  r.  Mo- 
deU  Tp.  in  Norton  County,  129  P.  1162. 

An  instruction  that  the  cnMsing  of  a  stream 
ia  an  indication  that  caution  is  leiinired  to  <m* 
driving  an  antomohile  in  the  night,  together  with 
an  instruction  that  one  driving  an  antomotrile 
on  a  dark  night  over  a  strange  road  at  aoch 
speed  that  he  is  unable  to  stop  within  such  dis- 
tance as  be  may  clearly  see  an  obstacle  in  tba 
highway,  sufficiently  states  th«  duties  of  tfw 
driver  of  the  machine.— Id. 

It  is  a  question  for  the  jury  as  to  whether 
the  speed  of  an  automobile  at  from  12  to  16 
miles  an  hour  on  a  dark  night  was  negiigenos 
precluding  the  driver  from  recovering  for  in- 
juries from  being  precipitated  into  a  stream 
at  which  a  bridge  had  been  washed  away,  and 
no  barrier  placed  to  guard  against  accidaita. 
-Id. 


BRIEFS. 


See 


ee  Appeal  and  Error.  {8  758^  778;  107S» 
Crimlnai  Law,  81  1330,  U7& 
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BROKERS. 

8w  Oontraets,  |  187;  BrMesce,  |  SIT;  Pai^ 
tlw. 

n.  EBOPIiOTMEirT  AKB  AVTHOBITT. 

{  8  (Or.)  Evidence,  in  an  action  for  a  real  es- 
tate broker's  oommission,  AeM  to  show  that 
plaintifirB  asalgnor  was  never  employed  by  the 
iefendant  owner. — Sorenson  v.  Smith,  129  P. 
787. 

i  9  (Or.)  The  afency  of  a  broker  employed  to 
procure  a  purchaser  within  a  fixed  time  termi- 
nates at  the  expiration  of  that  time,  nnlese 
«cteiidedv— Soienaon  t.  Smith.  129  P.  757. 

i  18  (Or.)  The  power  of  a  real  estate  broker 
to  BiTe  an  option  for  a  limited  time,  and  to  ex- 
tend such  time,  is  in  the  nature  of  a  personal 
trust  so  as  to  native  any  implied  power  to 
■appoint  a  sabagent,  for  whose  aervicea  the 
windMl  will  beliabia^-Sorenioa  t.  Smith,  129 

m.  DITTIES  Aim  ixilbixjtieb  to 

PXIXOXFAI*. 

1 21  (BTan.)  When  an  agent  employed  to  find 
a  barer  f6r  land  has  commonlcatea  an  offer 

to  ms  absent  principal,  receivinsr  his  accept- 
ance, and  then  obtained  knowledge  of  a  better 
offer,  it  is  bis  duty  to  communicate  the  new  of- 
fer to  the  principal,  and  not  to  commnnicate 
the  acceptance  to  the  maker  of  the  first  offer. — 
Kershaw  v.  Schafer,  129  P.  1137. 

S38  (Kan.)  Where  an  agent  to  find  a  buyer 
tor  land,  after  receiring  Us  principal's  accept- 
ance of  an  offer,  received  a  better  offer,  bat 
completed  the  transaction  with  the  maker  of 
the  first  offer,  and  then  immediately  resold  the 
land  for  the  purchaser  to  the  maker  of  the 
new  offer,  tlie  fact  that  the  first  vendor  extend- 
ed the  time  of  payment  of  a  part  of  the  con- 
sideration by  the  first  parchaser  did  not  affect 
bis  right  to  recover  damages  from  the  agent  in 
the  absence  of  proof  that  the  first  purchaser 
conspired  to  defraud  his  vendor.— Kershaw  v. 
Sdtafer,  129  P.  1137. 

XT.  0OMPEK8ATIOX  AHD  ZJEH. 

1 40  (Or.)  Where  a  real  estate  broker,  merely 
nnder  his  general  authority,  employs  a  subagent 
to  procure  a  purchaser,  tlie  principal  is  not 
therebv  made  liable  for  the  snbagent'a  commis- 
sion.—Sorenson  V.  Smith,  129  P.  757. 

S  43  (Or.)  Under  L.  O.  L.  H  808,  requiring  a 
broker's  authority  to  sell  land  to  be  in  wrltiDg, 
that  an  owner  consented  to  sell  to  a  purchaser 
procured  by  a  subagent  of  his  broker,  with 
knowledge  that  the  purchaser  bad  been  so  pro- 
cured, was  not  such  a  ratification  of  the  sob- 
agent's  oral  employment  as  would  bold  the  own- 
«r  for  the  commission^— Sorenson  t.  8mi^  129 
P.  757.  ■ 

148  (Okl.)  To  entitle  a  real  estate  agent  to 
his  commission,  he  mast  find  a  purchaser  ready, 
willing,  and  able  to  buy,  and  procure  a  written 
agreement  to  buy  from  the  purchaser,  which 
will  be  enforceable  against  him.  If  accepted  and 
signed  by  the  seller,  unless  the  seller  and  pur- 
chaser have  come  together,  and  an  oral  agree- 
ment to  buy  accepted  by  the  seller.— Gilliland  v. 
Jaynes,  129  P.  8. 

%  50  (Or.)  Where  a  subagent,  employed  by  a 
r«U  estate  broker  under  his  general  autbon^, 
was  directed  by  the  broker  to  continue  his  ef- 
forts, after  an  option  which  he  had  procured 
to  be  taken  had  been  canceled,  the  principal  was 
not  liable  for  a  commission  on  a  sale  by  reason 
'Of  the  Bubagent's  acts  punnant  to  these  direc- 
tions.—Sorenson  V.  Smith,  129  P.  757. 

fSS  (OU.)  When  a  real  estate  agent  finds  a 
purchaser  ready,  willing,  and  able  to  buy  on 
tlie  terms  on  which  the  property  is  listed,  Uiat 
be  has  an  agreement  with  the  purchaser  to  snb- 
■divide  the  property  and  sell  ft  as  town  lota  for 


a  contingent  commission  win  not  defeat  Ue 
right  to  a  commission  from  his  original  client. 
Gilliland  v.  Jaynes,  129  P.  8. 

560  (Okl.)  Where  brokers,  having  a  farm  for 
e,  learned  that  plaintiff  was  negotiating  with 
the  o^raer  and  offered  to  divide  comnuaslonB 
with  him  If  he  pordiaaed  through  fiiem,  which 
be  did,  the  agreemoit  was  Illegal,  and  plaintiff, 
on  making  a  purchase,  could  not  recover  one- 
half  of  the  commissions.— Skirvin  v.  Gardner, 
129  P.  729. 

V.  AOTIOHS  rOB  OOMFEZrSATIOV. 

Ji  82  (OkL)  A  petition  to  recover  broker's  com- 
Bsions,  which  shows  that  plaintiff  acted  for 
txith  parties,  is  demurrable  unless  It  also  al- 
leges that  the  dual  relationship  was  known  and 
assented  to  by  both. — Skirvln  v.  Gardner,  129 
P.  729. 

i  88  (CaLApp.)  An  instruction  that.  It  the 
owner  sold,  in  breach  of  his  contract,  for  less 
tban  $13,000,  the  agent  was  entitled  to  bis  com- 
mission was  misleading  so  as  to  call  for  a  new 
trial,  where,  after  the  sale,  a  rebate  to  the 
purchaser  was  made  far  the  owner  for  a  short- 
age of  half  an  acre;  the  question  being  wheth- 
er the  land  was  sold  for  |18,000;r-BrigRa  t. 
Hall,  129  P.  288. 

VZ.  RIOHTS,  POWBBS.  AMD  LXABILX- 
'    TIES  AS  TO  THZBD  FEBSONS. 

194  (Wash.)  Where  a  breeder  ot  cattle  sold 
a  IhiII  calf  nnder  an  agreement  to  furnish  a 
certificate  of  r^istration,  he  could  not  escape 
liability  for  failure  to  famish  Uie  certificate  by 
showliw  that  he  acted  only  as  a  broker  In  the 
sale.— Tamaoka  t.  Kloeber,  129  P.  387. 

BUILDING  CONTRACTS. 

See  Principal  and  Surety,  U  10-82,  128.  leo. 

BUNCO  GAMES. 

See  Loxeov,  |  14. 


BURGURY. 


See  Criminal  Law, 
893,  1169;  Jnry. 


69.  422,  428,  427^  484, 
~  ;  Witnesaes,  |  209. 


n.  PROSECVnOir  AMD  FVIOSHIIENT. 

1 37  (Kao.)  In  a  prosecution  for  a  burglary 
committed  in  November,  testimonv  that  in  Au- 
gust defendant  threw  a  fiash  lignt  on  persons 
sitting  at  night  in  the  rear  of  his  premises,  at 
tbe  same  time  having  a  revolver  in  his  hand, 
was^^operly  admitted.— State  t.  Hoetr,  129 

CANALS. 

See  Waters  and  Water  Courses,  i  179. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error.  S  1163;  Deeds,  S  212; 
Beformation  of  Instruments. 

CAPITAL 

Sec  Iniaraqoe,  |  88. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Constitutional  Law,  I  62 ;  Gonrts.  |  489 ; 
Damages,  8  130;  EMdence,  If  119.  370; 
E^lse  Imprisonnient,  U  7.  15,  84,  86;  Judg- 
ment; i  XS». 

a.  OABBIAOM  OF  CM>CRDS. 

(F)  Ifow  of  or  lajwvj-  to  Oooda. 

S  127  (Okl.)  Where  the  owner  and  consignee 
of  freight  is  at  the  depot  wben  his  goods  arrive 
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and  demands  theut  and  to  refiued,  and  the  goods 
are  reabipped  to  some  other  destioatioD,  and 
the  carrier  refuses  to  pay  for  th«n,  the  owner 
jnay  sub  for  convetsioiL-^t.  IjoiiIb  &  S.  F.  It- 
Go.  T.  Dtinbam,  128  P.  862. 

{  I3S  <Okl.)  In  an  action  against  a  carrier 
for  loss  of  household  eoods  and  wearing  ap[)arel 
havinx  no  fixed  market  Talne,  the  measure  of 
domaKei  is  their  value  to  the  owner.— St  Louis 
A  S.  F.  B.  do.  T.  Dunham,  129  P.  862. 

m.  OABRIAOE  OF  UVB  STOCK., 

S  215  (Okl.)  Where  cattle,  on  arrival  at  their 
destination,  were  nnloaded  by  the  carrier  and 
dipped  in  oU  and  tamed  into  anoUier  pen  and 
held  there  after  ^e  consignee  had  demanded 
posseasicm,  and  It  waa  alleged  that  while  In 
tiiat  pen  they  drank  erode  oil  and  died,  there 
had  been  no  ddlTery  ontil  the  oonrtgnee  waa 
permitted  to  remote  Uiem  from  tlie  pen.—- Mtd- 
fand  Valley  B.  Co.  v.  EmU,  329  P.  TO4. 

f  2r8  (Okl.)  Where,  on  the  arrival  of  live 
stock  at  destination,  the  agent  of  the  carrier 
is  notified  that  some  of  tlie  ttock  baa  been  in- 
jured, and  he  examines  the  stock  and  has  op- 
portunity to  ascertain  the  extent  of  the  Injari- 
ries,  there  is  a  substantial  compliance  with  the 
shipping  contract  requiring  notice  of  injury  be- 
fore the  stock  it  removed.— Atchison,  T.  &  8,  V. 
"Bj.  Co.  V.  Robinson,  129  P.  20;  Same  t. 
Moore,  Id.  24. 

'  Where  a  Bhipment  of  live  stock  in  made  un- 
der a  verbal  contract,  and  every  move  np  to 
the  starting  in  transit  of  the  ebipment  is  under 
the  parol  agreement,  and  a  written  shipping  con- 
tract is  then  presented  to  the  shipper,  he  may 
aesome  that  it  embodies  the  verbal  agreement 
and  the  carrier  cannot  escape  liability  under 
its  providons  at  variance  with  the  parol  con- 
tract onlesB  tiie  shipper's  attention  was  called  to 
th«D. — Id. 

{229  (OU.)  Certain  evidence  as  to  value  of 
the  catue  Aeld  inadmissible.— BCidland  Valley 
R.  Co.  V.  EzeU,  129  P.  734. 

IV.  OA&BIAGE  OF  FAaSEROEBS. 

(A)  RelatlOM  Between  Cmrrimw  and  Faa- 
■enser. 

a  238  (Wash.)  Where  plaintiff  boarded  a  car. 
l>elieving  it  to  be  one  on  whldi  her  husband  was 
n  conductor,  at  a  regular  stopping  place,  with 
intent  to  pay  her  fare,  she  was  a  passenger  en- 
titled to  uie  highest  degree  of  care,  though  the 
car  was  in  fact  going  to  the  barn,  and  made 
only  H  safety  stop.— Mcllwaine  Tacoma  By. 
&  Power  Co.,  129  P,  1093. 

1247  (Or.)  In  an  action  for  injuries  plaintiff 
claimed  to  nave  sustained  in  boarding  a  street 
car,  held,  that  a  requested  instruction  by  tlie 
cairler  that  no  relation  of  passenger  and  car- 
rier arose  unless  plaintiff  gave  some  notice  of 
intention  to  become  a  passenger  was  improp- 
erly refnsed.- Znrcher  v.  Portland  By.,  Linit  & 
PoWer  Co..  129  P.  12& 

(D)  Personal  Injarlca. 

1 280  (Wash.)  The  degree  of  care  dttnanded 
from  a  carrier  toward  a  passenger,  whatever 
the  character  of  the  train  on  which  he  ridet,  is 
the  highest  dwree  of  care  consistent  with  good 
railroading.— Wile  t.  Northern  Pac  By.  Co., 
129  P.  889. 

1286  (CaI.App.)  Common  carriers  must  fur- 
nish sufficient  light  at  night  at  their  stations  to 
enable  passengers  boarding  or  leaving  tbeir 
trains  to  do  so  trith  safety;  a  failure  to  do  so 
being  culpable  negligence,  a'nd  it  Is  not  material 
that  the  light  was  shut  off  from  the  alighting 
place  by  a  row  of  box  can. — Teale  T.'Soothem 
Pac.  Co.,  129  P.  949. 

Where  a  plaintiff  while  alighting  from  defend- 
ant's train  in  the  dark  fell  to  the  ground,  and 
was  serioosly  faort;  it  was  an  accident  which 
shiDuM  have  bSm  reas(»iably  anticipated  from 
a  milroad's  omission  to  snffidratly  light  Its  sta- 
tioiL— Id. 


i  298  (Wash.)  A  passenger  an  a  &ei^t  train 
cannot  recover  for  injuries  from  a  jolt,  with- 
out showing  that  it  was  Bometbing  more  tbiua 
an  ordinary  jolt  necessarily  incident  to  the  op- 
eration of  such  trains,  or  was  an  unosoal  bwr 
gging.— Wile  v.  Northern  Pac  By.  Co.,  129  P. 

A  passenger  on  a  mixed  train  assumes  the 
usual  and  incidental  jerks  necessary  to  its  op- 
eration, but  not  the  extraordinary  jerks  and 
Jars  resulting  from  negligence  of  thcMe  operat- 
ing'4he  train. — Id. 

1313  (Mont)  The  superintendent  of  a  street 
railway  company,  whose- nwUgence  caused  an 
accident,  was  properly  Jcdned  with  the  oMnpanj 
as  defendant  in  a  passenger's  acttoa  for  re> 
sultinir  injuriee.— Bmexson  t.  Butte  Blectrte  Bs. 
Co^  mV.  819. 

1816  (Mont:)  A  presamption  of  nsgUgmea  by 
a  common  carrier  arises  &om  the  h^nwniBg  of 
an  accident  resulting  in  injury  to  a  passenger, 
due  to  some  agency  over  which  the  carrier  has 
controL— Emerson  v.  Butte  Electric  By.  (Jo., 
129  P.  819.  '  ^ 

1 316  (Wash.)  A  jerfc  or  Jar  causing  passen- 
ger's injuries  held  to  be  assumed  to  have  been 
an  ordinary  one,  and  not  one  caused  by  ne^U- 
gMice.  in  the  absence  of  proof  of  nc«ligence.-^ 
Wile  T.  Northern  Pac  By.  Co.,  129  P.  889. 

The  doctrine  of  res  ipsa  loquitur  applies  to  a 
passenger's  Injuir  only  where  the  act  causing 
it  would  not  ordinarily  happen  wiUiout  negli- 

fence;  and  hence  did  not  apply  to  an  acddoit 
rom  a  jerk  or  jar  not  shown  to  have  been  caus- 
ed by  negligence.- Id. 

{318  (CaLApp.)  In  an  action  by  a  passen- 
ger for  personal  injuries  received  by  a  faU  whDe 
descending  from  defendant's  coach,  evidence  Aeld 
to  warrant  a  finding  that  the  accident  was  due 
to  defendant's  negligent  failure  to  maintain  snf- 
ficlent  lights  at  its  depot.— Teale  v.  Southern 
Pac.  Co.,  129  P.  949. 

8318  (Mont.)  Evidence,  In  a  street  car  paa- 
senger's  action  for  injuries  in  a  derailment,  aeld 
to  support  a  verdict  in  some  amount  for  plain- 
tiff.—Kmerson  V.  Butte  Electric  By.  Co.,  129 
P.  819. 

1321  (Wash.)  An  Instruction  that  it  plain* 
tiff,  injured  while  alighting  from  a  street  car, 
was  led  to  believe  that  she  would  not  be  carried 
on  the  car,  because  it  was  going  to  the  bam,  it 
was  her  dnty  to  immediately  aligbt  tberefrom, 
is  not  erroneous.— Mcllwaine  v.  Tacoma  By.  & 
Power  Co.,  129  P.  1093. 

<BI)  Oontrlbmtory  NesUvence  mt  Penon 
Injured. 

1333  (CaI.App.)  A  woman  well  along  In 
years,  but  who  was  robust,  was  not  guil&  of 
contributory  negligence  in  getting  off  of  defend- 
ant's train  without  assistance  at  her  destination, 
carrying  a  small  valise  and  a  suit  case,  in  the 
daA,  there  being  no  assistance  at  band.— Teale 
V.  Southern  Pac  Co.,  129  P.  948. 

That  a  woman,  injured  while  aligfatiag  from 
her  train  In  the  iatk  without  asslstanoe,  there 
being  none  at  hand,  realised  Uie  risk  of  doing 
BO,  did  not  make  her  act  the  voluntary  aasump^ 
tlon  of  the  risk,  so  as  to  diarge  hw  with  con- 
tributory ncvUsenee.— Id. 

(F)  Bjeetlon  of  Fmmbvsm  bbA  iBtnAava. 

"  {363  (Okl.)  XJAiet  the  express  provisions  of 
Oomp.  Laws  1909,  f  1394,  a  passenger  refoslnA 
to  pay  fare  may  be  ejected  at  any  usual  st(V- 

Stog  place  or  near  a  dwelling  hoose.~Chieasow 
L  I.  &  P.  By.  Co.  T.  BadfohC  129  P.  8S4. 

(O)  PMaenser*'  BWeots. 

{405  (Nev.)  If  a  carrier  may  limit  Its  lia- 
bility as  insurer  of  baggage  exceeding  a  Hxed 
value,  a  contract  so  limiting  Its  liability  docn 
not  relieve  it  of  liability  for  the  loss  at  battagc 
through  Its  negligence.— Zetler  v.  Tonopan  & 
6.  R.  Co.,  129  P.  299. 

The  delivery  of  a  passenger's  baggage  at  the 
carrier's  bagme  nem  to  a  ptnon  not  entitled 
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to  TecelTe  it  ts  'Bach  negUgence  as  makei  the 
compatafj  liaUe, '  notwithstanding  a  contract  lim- 
iting its  llabUltT  to  a  fixed  rdae.— Id. 

1408  (Cdo.)  Plaintiff  had  the  batden  of  es- 
tablishing-^hat  a  trank  admitted  to  bare  been 
received  d;  defendant  canrim--  at  &.catl]]i  'ad- 
dress, was  his  trunk.— Denvsz  Omnlbos  *  Oab 
Oa  T.  Oast.  129  P.  233. 

CASE-MADE  - 

See  Appeal  uid  Brrra,  RK^  SOiiii  ChUmlnal 
Law,  I  KffiS. 

CAHLE  GUARQS. 

Set  RaSlroadB,  MIL 

CAUSA  MORTIS. 

See  Gifts,  I  7&  ' 

■  CERTrFICATE. 

See  Elections,  11  2G0.  263;  Indians,  I  27; 
Judgment,  t  Ml :  Mines  and  MineraU,  f  38; 
Ph^danri  and  Sur^teoos,  i  6;  Schools  and 
School  Districts,  1  ISa 

CERTIORARI. 

See  Contempt,  i  67 ;  Jadgment,  |  72S. 

I.  NATURE  AND  OBOUNDS. 

1 5  (Wash.)  The  refusal  to  order  a  reconnt 
in  an  election  contest  was  not  reviewable  bj  cer- 
tiorari on  the  theorr  that  t^e  delay  Incident  to 
an  appeal  nnder  item.  &  Bal.  Code,  |  4956, 
rendered  an  appeal  inadegoate,  where  it  did  not 
appear  that  the  contestee's  term  would  expire 
before  the  disposition  of  the  appeal.~St&te  t. 
Snperior  Court  for  King  County,  129  P. '83. 

Certiorari  will  not  lie  where  the  remedy  by 
appeal  is  adequate. — Id. 

I  28  (Wash.)  The  Supreme  Court  may  deter- 
mine  whether  the  eupenor  court  has  acted  with- 
in its  jurisdiction  or  exercised  its  jarisdiction 
contrary  to  law  in  a  local  option  election  con- 
test, altboueii  Rem.  &  Bal.  Code.  §  6313,  makes 
that  court's  decision  on  the  merits  final. — State 
T.  Snperior  Court,  Oowiits  Oonuty,  129  P.  900. 

CHALLENGE. 

See  Jury,  H  103,  UO,  131. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUL 

See  Venue,  H  B8>  68. 

CHARACTER. 

See  Criminal  Lew,  S  680. 

CHARGE. 

Telephone  rates,  see  Telegraphs  and  Tele- 
phones. 88  83:  84. 

To  jury,  see  CWminal  Law,  H  673,  768,  764- 
841,  ^  1066,  1172 :  HomlcidB,  U  800-809, 
84ff;  ?^  il  191-^ 

CHATTEL  MORTGAGES. 

X.  REQUISITES  AKD  VAXXDITT. 

iAi  Xataae  anA  RueAtlMla  of  Trusfev*  Of, 
Chattels  mm  Secnrltr. 

.  1 34  OfonL)  Both  the  general  rule  and  Bev. 
Codes,  I  6768,  recognise  that  a  bill  of  sate,  ab- 
solute on  iOI  face,  may  in  fact  be  a  chattel 
mortgage.— Rairden  t.  Hedricfc,  129  P:  408. 

A  bill  bfsiale,  with  an  agreement  to  repurchase, 
may  amo{9(  |p  a  duittd  mo|tgage  or  conditiMi- 


al  sale,  depending  upon  the  intention,  as  shown 
by  the  surrounding  circumstance.— Id. 

i  38  (Mont)  In  claim  and  delivery  for  horses 
claimed  by  defendant  to  have  been  merely  mort- 
gaged to  plaintifE,  though  a  bill  of  aale  was  exe- 
cuted, evidence  as  ,io  statements  by  plaintiff, 
implying  that  the  transaction  was  a  mortgage, 
held  admissible  as  showing  plaintiff's  construc- 
tion of  the  transacttwi.— Batrden  t.  HedridL 
129  P.  498. 

Parol  evidence  Is  admissible  to  show  that  a 
bill  of  s^6  absolute  in  form  Is  a  chattel  mort- 
gage, though  such  evidence  tends  to  contradict 
or  vary  the  terms  of  the  writing  in  view  (tf  'the 
provisions  of  Bev.  Codes.  ^1879  and  7877. 
—Id. 

140  Ofcmt.)  Ihidence  in  claim  and  delivery 
proceedings  for  horses  held  to  make  it  a  jdry 
question  whether  the  transaction  between  the 
parties  amounted  to  a  sale  or  a  chattel  mort- 
gage.—Bairden  V.  Hedrick.  ^20  P.  408. 

n.  FIUMO,  RECORDINO,  AHD  BBO- 
ISTRATIOR. 

(B)  R«aow»l. 

197  (Utah)  The  affidavit  and  statement  r»- 
quired  by  Comp.  Laws  1907,  St  155.  186,  to 
be  filed  in  order  to  keep  a  chattel  mortgage  in 
force  after  a  year,  may  be  filed  at  any  time  sub- 
sequent to  the  30  days,  after  the  expiration  of 
the  year,  from  the  filing  of  the  mortgage,  pro- 
Tided  no  rights  exist  or  have  been  acquired 
aninst  the  mortgaged  property  before  snch 
fiBng.— Gnibb  v.  lAshns,  129  P.  1029. 

m.  OOHSTBUOTIOH  ARD  OPERA- 
TION. 

(D)  K<l«n  and  Prloritr* 

i  138  (Utah)  A  livery  stable  keepei^s  Uen, 
conferred  by  Comp.  Laws  1907,  8  1401,  for 
feeding,  held  not  prior  in  right  to  a  valid  prior 
recorded  ,  chattel  mortgage  on  the  animaL— 
Gmbb  V.  LashuB,  120  P.  1029. 

1 156  (Utah)  Where  a  chattel  mortgagee  of 
a  stallion  took  possenion  to  foreclose  the  mort- 
gage within  h  year  and  30  days  after  the  re- 
cording thereof,  he  was  not  required  to  file  tiie 
affidavit  reqaired  by  Comp.  Laws  1907,  |§  ICS, 
156,  to  keep  the  mortgage  in  force  and  enforce- 
able as  a,  prior  lien  on  a  horse  to  that  of  a  liv- 
ery stable  keeper  for  board  of  the  horse  after 
the  recording  of  the  mortgage.— Gmbb  v.  laih- 
ns,  120  P.  1029L   

rr.  BIOHT8  AHD  XJABILITIEB  OF 
PARTIBS. 

1 159  (Mont)  While  the  lien  of  a  pledge  de- 
pends upon  possession  as  between  the  parties, 
a  chattel  mortgage  is  vaUd  though  mortngor 
retains  possession.— Bsirdqi  v.  Hedrick,  120  P. 

498. 

{  169  (OU.)  Where  a  chattel  mortgagee,  after 
condition  broken,  takes  possession  witboat  law- 
ful foreclosure,  and  sella  the  property  to  anotJi- 
er,  who  takes  possession  and  detains  the  chat- 
tels from  the  mortgagors,  tho  mortgagee  Is 
guilty  of  converston^^dvaaee  Thresher  Co.  t. 
DoaJr,  129  P.  736. 

8  172  (Okl.)  In  replevin  to  recover  certain 
chattels  by  .virtue  of  a  mortgage,  the  answer 
setting  np  pnly  a  partial  failure  of  considera- 
tion, Jodgmoit  was  properly  entered  for  plaln- 
tiff.-Jones  T.  Bostidt.  129  P.  Tia 

Vm.  FATMfiMT  OR  PERFORUANOE 

ojr  ooHDmoN.  release,  ARD 

SATISFAOTIOir. 

I  237  (Mont)  A  tender  of  the  debt  by  a  diat- 
tel  mortgagor  need  not  be  proved  where  mort- 
gagor denied  the  existence  of-  a  morbnge  so 
that  a  tender  would  have  beoi  fatfle.~RaiTden 
v.  Hedrick,  129  P.  408. 
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CHILDREN. 

8m  Infanti;  Fwent  and  Child. 

CITIES. 

See  Municipal  Corporation*. 

CITIZENS. 

See  Indiuia. 

CLAIM  AND  DEUVERY. 

See  Beplerin. 

CLAIMS. 

See  Counties,  ||  122,  204;  Ezemton  and  Ad- 
minlatratotmli  m»  222,  431. 

CLERKS  OF  COURTS, 

See  Criminal  Lew,  t  101 ;  Execution,  |  66 ; 
Jn^ment,  f  M4 ;  Justices  of  the  Peace,  {  80. 

8  1 1  (Nev.)  The  fees  of  the  clerk  of  the  Su- 
preme Court  prescribed  by  Comi).  Laws,  | 
2468,  are  limited  to  ordera  and  motions  defined 
by  section  3586.— State  t.  Baker,  129  P.  462. 

i  14  (Nev.)  The  clerk  of  the  Snpreme  Court 
in  an  original  proceeding  must  on  request  is- 
sue aubpcenaa,  and  fees  therefor  will  be  dis- 
allowed unless  the  party  against  whom  the 
charge  Is  made  applied  for  and  obtained  a  writ- 
ten order  for  the  snbpoenaa,— State  t.  %ker, 
129  P.  4S2. 

{ 66  (CaLApp.)  The  derk  of  the  saperior 
court  has  no  judicial  power  to  pass  on  the  suf- 
ficiency  of  an  answer  filed  in  due  time,  but  the 
question  is  for  the  court  on  motion  for  judg- 
ment on  the  pleadings,  or  on  motion  to  strike 
out  the  answer.— BoBe  t.  I^lande,  129  P.  69ft 

CLUBS. 

See  Intoxicatinc  Liqoors,  {  268;  Municipal 
Corporations,  |  606. 

COHABITATION. 

See  Marriage,  {  22. 

COLLATERAL  ATTACK. 

See  Divorce,  S  255;   Executors  and  Admlnis- 
.  tratota,  {  29 ;  Judgment,  U  490-497 ;  Pro- 
cess, i  111:  Schoob  and  School  Districts,  1 
2& 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  f!  860,  867. 

COLLEGES  AND  UNIVERSITIES. 

I  8  (Idaho)  Under  Ber.  Codes,  |  490,  giving 
the  Board  of  Begenta  of  the  State  University 
iwwer  to  remove  the  president  or  any  profes- 
sor or  officer  of  the  Uuversity,  when  expedient, 
an  action  will  not  He  against  nch  regents  and 
die  state  by  professor  for  his  salatr  for  one 
year  after  dismissal  by  the  regenta.- Hyslro 
v.  Board  of  Begents  of  University  of  IdaliOL  129 
P.  1073 ;  Shinn  v.  Same,  Id.  1074. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  |  82. 

COMMERCE 

See  Courts,  |  489;  Master  and  Servant,  I  276. 

H.  BUBJEGTS  OF  REOUI.ATIOH. 

{27  (Kan.)  An  interstate  railroad  while 
moving  cars  of  water  or  coal  over  its  line  from 
one  state  to  another  for  use  in  its  own  engines 
is  engaged  in  interstate  commerce  within  the 
Federal  Shnployers'  Liabilitr  Act  regulating  lla- 


bilitr  of  railroads  sq_engaged  for  Injories  t* 


cmpl 
Co., 


___  __  T.  Kansas  (Stj, 

P.  lua. 
COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Constitutional  Iaw,  |  83;  RallrMid^  0 


6,  9,  227. 

COMMISSIONERS. 

See  Banks  and  Banking.  |  73 ;  Counties,  H  ^ 
47,  122,  204;  Elections,  {307;  Highways,  f 
63;  Officers, J  6;  Public  Lands,  J  39 :  Quo 
Warranto;  Schools  and  School  Districtl,  i 
97;  United  States  Comndssionen. 

COMMISSIONS. 

See  Broken,  H  8;  40-88;  Principal  and  Agent, 

*  ^       COMMON  LAW. 

See  Abatement  and  Revival,  {  64;  Corpora- 
tions. I  ISl;  Death,  I  11;  Ejectment,  {  9: 
Estates  Tail,  {  1;  Evidence.  S  SO;  Logs  and 
L<^gttogt-t  24;  Mandamus,  1129;  Harriaxe, 
i^;  Honey  Received,  18;  Statnte^  |  239. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  fS  246,  262. 

COMPENSATION. 

See  Attorney  and  Client,  K  148,  149;  Brakets, 
»  8,  40-88;  Clerks  of  Courts.  J|  11.  14: 
Colleges  and  UnWersitiefl.  {  8;  Contracts.  | 
278;  Counties,  S  46;  Elections,  1  307:  Em- 
inent Domain,  IS  74-162.  275,  276 ;  Mastw 
and  Servant,  {  80;  Mo^ages,  S  199;  Mu- 
nicipal Corporations,  i  162;  Nuisance,  {  72; 
Officers.  8  04;  Principal  and  Asent.  i  84; 
Schools  and  School  DUtricts,  H  47,  14S; 
Work  and  Labor. 

COMPETENCY. 

See  Evidence.  «  639-643;  Jury,  H  99;  103; 
Witness«ni  52-220.  "  " 

COMPUINT. 

Sea  Indictment  and  Information;  Pleading: 

COMPROMISE  AND  SETTLEMENT. 

See  Attorney  and  Client,  {  148 :  Ctratraeta,  H 
246,  305;  Corporations,  |  416;  Divorce  f| 
256,  266;  New  Trial,  |  66. 

CONCEALMENT. 

See  Contempt,  f  15. 

CONCLUSION. 

See  Bridence,  |  471;  Pleading,  |  & 

CONCLUSIVENESS. 

See  Judgment,  11  660-744;  Municipal  Gorpo- 
lations,  |{  SSS,  366. 

CONCURRENT  JURISDICTION. 

See  Courts.  |  489. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

Sea  8ale%  |  477. 
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CONDITIONS. 

S«e  Bills  and  Notes,  S  64 ;  Deeds,  M  111.  166 ; 
EzecQtors  and  AdmiDistrators,  %  431 :  Insur- 
ance, i  046;  Quieting  Title.  «  14,  19;  Ven- 
dor and  Poxchaser.  {f  116,  8»5. 

CONFESSION. 

Sm  Orlninal  Law.  |  1169;  Brldenca,  |  280.  - 

CONFIRMATION. 

See  Judicial  Sales.  S  31. 

CONFLICT  OF  LAWS. 

See  Acknowledgment,  i  57 ;  Appeal  and  Error, 


i  081. 


CONSENT. 


Baa  Forcible  Ekitrr  and  Detainer,  U  4,  12; 
Frindpal  and  Surety,  H  128,  160. 

CONSIDERATION. 

See  AnignmeDta,  J  70 ;  Bills  and  Notes.  U 
14X  318.360;  CfoQtracts.  H  59-88;  Fraud, 
|_^7;   Fraudulent  ConTeyancea,  |i  74»  168, 

CONSPIRACY. 

See  Oriminal  Law,  U  422-424.  666;  Evidence, 
U  222,  263 ;  WitneBses,  S  220. 

CONSTITUTIONAL  LAW. 

See  Appeal  and  Error,  IS  1001,  1170;  Con- 
tempt. H  45,  64;  Coarts,  fil  42,  208;  Crim- 
inal Law,  II  93,  106,  673,  576,  627,  636.  641, 
1213;  Death,  S  9:  Elections,  |g  84,  319; 
Eminent  Domain.  i|  2,  28,  276,  276 ;  Execu- 
tors and  AdminlfltratorB,  {  9:  Husband  and 


Jury,  f_  .  . 
Peace,  {  171;  Maater  and  Servant,  |  206; 
Municipal  Corporationa,  §|  84,  863.  864; 
Negligence,  {  13Q :  Pleading.  |  433 :  Rail- 
roads, S  223;  Scboots  and  School  Districts, 
S  47;  Statutes,  |{  64,  72-96,  289;  Waters 
and  Water  Courses,  S  3;   Wituesses,  |S  2, 

29a 

n.  OOHgTOPCTIOK,  OPEBATIOW, 
AHO  ENFOBOEMBHT  OF  COK- 
ri'lTUTlOlTAI.  PBOTXtttONS. 

1 29  (Ckilo.)  Constitutional  provlalons  are  aelf- 
executlnc  if  it  appears  that  they  are  intended 
to  take  immediate  effect  and  andtlary  legisla- 
tion is  not  necessary  to  put  them  into  complete 
effect— Town  of  Lyons  y.  City  of  Longmont, 
129  P.  198. 

133  (Colo.)  Const,  art  16,  S  7,  giving  all 
fiorporations  the  right  of  way  across  public  and 
corporate  lands  for  constructing  ditches  and 
flumes  for  conveying  water  for  domestic  pur- 
poses, is  self-executing.— Town  of  I^yona  t.  City 
of  Longmont  129  P.  198. 

1 42  (Colo.)  The  State  Auditor  may,  in  a  suit 
to  compel  his  obedience  to  a  statute  providing 
for  tiis  drawing  warrants  payable  out  of  public 
fnnds,  question  its  constitutionality.— Stodtman 
T.  Leddy,  129  P.  220. 

XXX,  DISTBIBUnOR  OF  GOVEBK- 
MENTAL  POWERS  AND 
FUNCTIONS. 

(A)  Iiesi«l*tlve  Powera  mad  DelevMlon 
Thereof. 

I  55  (Colo.)  The  constitutional  provision  vest- 
ing the  judicial  power  in  equi^  in  specified 
courts  does  not  inhibit  legislation  prescribing 
procedure, — Gary  r.  Mine  &  Smelter  Supply 
Co.,  129  P.  230. 


8  58  (Colo.)  huvs  1911,  p.  671,  in  making 
a  joint  committee  of  members  of  the  Senate 
and  House  to  conduct  an  investigation,  on 
which  the  committee  should  come  to  a  conclu- 
sion and  act  fn  the  matter  of  prosecuting  or 
defending  actions  for  the  benefit  of  the  state, 
confers  executive  power  on  a  collection  of  its 
own  members  in  contravention  of  Const  art  3. 
—Stockman  v.  liCddy,  129  P.  220. 

{62  (Colo.)  Railroad  Commission  Act  1910. 
8|  2,  6,  12,  25,  27.  held  to  require  common  car> 
ners  to  furnish  adequate  railway  service,  and 
to  authorize  the  Bailroad  Commission  to  ad- 
minister the  law,  and  not  to  delegate  to  the 
Commission  legislative  powers  contrary  ta 
Const  art  8,  and  article  5,  1 1,  as  amended  by 
Laws  1910,  p.  11.— Colorado  ft  S.  Ry.  Co.  v. 
State  R.  Commission  of  Colorado,  129  F.  60Qu 

1 66  (Colo.)  While  the  General  Assembly  can- 
not delegate  the  power  to  make  a  law.  it  may 
delegate  the  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  as  prescrib- 
ed makes  its  action  depend.— Colorado  &  8.  Ky. 
Co.  State  R  Commission  of  Colorado,  li» 
P.  606. 

I 

(B)  JMdlelal  Powcn  ud  FuetiloBe.  1 

1 70  (Colo.)  In  a  suit  by  patrons  of  a 
telephone  company  to  restrain  the  company 
from  discriminating  against  plaintiff  by  chang- 
ing the  character  of  the  service  which  they  liad 
been,  enjoying,  the  court  has  no  i>ower  to  fix 
the  rates  of  service,  as  that  is  a  purely  legie- 
lative  function.— Colorado  Tel^hone  Co.  t.  Wil- 
more,  129  P.  204. 

VnL  BETBOSFEGTIVF  AND  BX  VOST 
FACTO  LAWS. 

i  186  (CaLApp.)  The  Legidature  may  pass 
retroacove  laws  not  impairing  the  obligation  of 
contracts  or  vested  rights^tate  Commisaion  in 
Lunacy  v.  Welch,  129  P.  974,  077. 

IX.  PBIVILEOEB  OB  nOflTNITIES, 
AND  CLASS  LEOISXdlTZON. 

1205  (CaL)  St  1907,  p.  119,  amending  Civ. 
Code.  §  1970,  and  giving  a  right  of  action  for 
damages  against  an  employer  in  favor  of  an  em- 
ploy£  whose  death  is  caused  from  negligence  of 
a  fellow  servant,  is  not  in  violation  of  Const 
art.  1,  J  21,  forbidding  grant  of  special  privi- 
leges.—Pritchard  T.  Whitney  Estate  Co.,  129 
P.  989. 

A  law  establishing  rules  of  liability  for  negli- 
gence applying  <Hily  to  actions  arising  from  the 
relation  of  master  and  servant  does  not  violate 
Const  art  1,  |  21,  forbidding  grant  of  special 
privileges.- Id. 

X.  EQUAL  PROTECTION  OF  LAWS. 

S24t  (Kan.)  An  ordinance  requiring  a  rail- 
road to  open  a  street  under  its  track  by  re- 
moving SLB  embankment  wrongfully  obstructing 
the  street  did  not  deny  It  equal  protection  ot 
the  law.— City  of  Ehnporia  v.  Atchison,  T.  A 
S.  V.  Ry.  Co.,  129  P.  la. 

XI.  DUE  PROCESS  OF  LAW. 

1268  (Okl.Cr.App.)  A  conviction  on  hearsay 
evidence  or  suspicion  is  not  obtained  by  due 
process  of  law  within  the  requirements  of  the 
fourteenth  amendment  of  the  federal  Constitu- 
tion.—McRae  V.  State,  129  P.  71. 

1 296  (Wash.)  The  provision  of  Laws  1909. 
c  84,  making  it  illegal  for  a  manufacturer  or 
wholesaler  of  liquor  to  advance  money  to  pay 
a  retail  dealer's  liquor  license,  or  to  become 
surety  for  payment  thereof,  does  not  deprive 
the  manufacturer  or  wholesaler  of  his  property 
vritbout  due  process;  the  act  being  but  a  reg- 
ulation of  traffic  in  intoxicating  liquors,  which 
fs  in  the  powers  of  state  governments.— Lewer 
v.  Cornelius,  129  P.  911. 
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S297  (Gblo.)  Railroad  ^^ropert;  is  protected 
by  constitutional  guarantiea  against  deprivatioti 
withont  doe  process  of  law,  but  these  rights 
are  not  abridged  by  the  reasonable  exercise  ot 
the  governmental  power  to  regulate. — Colorado 
A  S.  Ry.  Co.  V.  State  R.  Commission  of  Colo- 
rado, 129  P.  S06. 

(297  (Kan.)  An  ordinance  reqniring  a  rail- 
road to  open  a  street  through  an  embaQkment 
wroQgCully  obstructing  the  street,  and  leaving 
the  railroad  tracks  upon  a  viaduct,  does  not  de- 
prive the  railroad  of  its  property  withont  due 

Process  of  law.— City  of  Elmporia  v.  Atchison, 
'.  &  S.  F.  Ry.  Co.,  129  P.  161. 
S3I2  (Colo.)  Code  CiT.  Proc  {  164,  antbor- 
izing  summary  judgment  on  an  emergency  In- 

J unction  bond  and  execution  therefor  on  the 
inding  that  no  emergency  existed  for  the  issu- 
ance of  an  injunction,  held  not  unconstitution- 
al as  denying  due  process  of  law. — Cary  y.  Mine 
ft  Smelter  Supply  Co.,  129  P.  230. 

Xn.  BIOHT  TO  JTJSTIOZ:  AKB  BEME- 
BIES  rOR  nrjURIEB. 

{321  (OkLCr.App.)  That  a  fair  trial  was  un- 
intentionally denied  accused  does  not  cure  the 
enor  committed.— Gilbert  t.  State.  129  P.  671. 

CONSTRUCTION. 

See  Chattel  Mortgages,  §{  138,  156 ;  Contracts, 
»  147-213 ;  Deeds,  Si  93-156 ;  Guaranty,  « 
6:  Justices  of  the  Peace,  !  3>Z\  Label  and 
Slander,  |  19 ;  Mechanics'  Liens,  |  5 j  Prin- 
cipal and  Surety,  {  08;  Statutes,  H  181- 
277;  Taxation,  ||  71%  775;  Vendor  and 
Purchaser.  ||  64-78;  Wills,  SI  439-63a 

Of  instnictlona  to  jory.  «ea  Trial,  f|  28S,  296. 

CONSTRUCTIVE  TRUSTS. 

See  TmstB,  H  81-109. 

CONTEMPT. 

See  Courts,  I  240^;  Crimioal  Law,  H  573, 
627,  636,  641.  662^:  Intoxicating  Liquors,  SI 
21,  279 ;  Jury,  S  21 ;  Witnesses,  S  2. 

I.  ACTS  OR  GOlTDirOT  0OJI8TITUT- 
nfG  CONTEMPT  OF  OOVBX. 

}3  (Okl.Cr.App.)  "Criminal  contempts"  are 
those  acts  or  conduct  in  disrespect  of  the 
court  or  its  proceaa,  or  which  obstruct  the  ad- 
ministration of  justice,  or  tend  to  bring  the 
court  into  disrepute.— Bnmett  t.  State,  129  P. 
1110. 

1 4  (Okl.Cr.App.)  Civil  contempfi  are  those 
quasi  contempts  wnich  consist  in  failing  to  do 
something  which  the  contemner  is  ordered  by 
the  court  to  do  for  the  benefit  or  advantage  of 
another  party  to  the  proceedings.— Burnett  v. 
State,  129  P.  1110. 

{9  (Utah)  Affidavits  charging  that  defendant 
newspaper,  well  knowing  that  certain  pubiica- 
tlons  were  calculated  to  greatly  prejudice  the 
minds  of  the  summoned  jurors  and  other  per- 
sons against  a  defendant  then  on  trial,  caused 
copies  containing  such  publication  to  be  de- 
liveiBd  to  such  veniremen  and  others,  and  that 
such  publication  did  prejudice  many  of  them, 
makiDR  it  difficult  to  obtain  qualified  Jurors, 
showed  contempt.— Herald-Republican  Pnh.  Co., 
V.  I>ewis.  129  P.  624. 

Although  a  newspaper  can  publish  anything 
that  is  said  or  done  in  the  court  while  attempt- 
ing to  impanel  a  jury,  it  cannot  print  concln- 
none  and  evidence  and  a  confession  by  an  al- 
leged confederate  which  would  not  be  admis- 
sible on  the  trial,  where  such  facts  had  been 
published  fully  at  the  time  of  the  crime,  with- 
out committing  at  least  a  technical  contempt 
as  interfering  with  judicial  action.— Id. 

115  (Okl.Cr.App.)  A  party  to  a  suit,  who 
willfully  destroys  or  conceals  its  subject-matter 
with  intent  to  withdraw  it  from  the  jurisdiction 
of  the  court,  defies  the  power  and  offends  the 


dignity  of  the  conrt^  and  renders  himself  liable 
to  pnnishment  for  criminal  contempt. — Rnmett 
V.  State,  129  P.  Uia 

n.  POWER  TO  PumgH.  Ain>  pro- 
ceedings TK^KBEQE. 

S  30  (Okl.Cr.App.)  The  power  to  ponlsh  con- 
tempt Is  inherent  in  all  conrta,  and  u  expressly 
conferred  by  Bill  of  RiKhta,  art.  2,  {  25,  and 
its  exercise  has  a  twofold  aspect,  namely,  ^e 
punishment  for  disrespect  of  the  court  or  its 
order,  and  compelling  performance  of  a  dofar 
required  by  the  court— Burnett  y.  State,  129 
P.  lUO. 

S  40  (OhLO.App.)  By  the  filing  of  an  affi- 
davit charging  a  contempt  committed  out  of  the 
presence  of  the  court  or  judge,  and  the  issu- 
ance of  attachment  or  rule  to  show  cause,  a 
criminal  action  is  commenced. — Nichols  v.  State, 
129  P.  673. 

Contempts  prosecuted  to  preserve  the  power 
and  vindicate  the  dignity  of  the  court,  and  pun- 
ish the  offender,  are  criminal  contempts,  and 
the  proceedings  should  conform  as  nearly  as 
possible  to  proceedings  in  criminal  cases.— Id. 

§  45  (Okl.Cr.App.)  A  person  accused  of  con- 
tempt committed  out  of  the  presence  of  the 
court  or  judge  is  entitled  to  a  trial  In  the  coun- 
ty in  which  the  offense  waa  committed,  as  jtner- 
anteed  by  Cons^  art  2, 1  20,— Nichob  t.  State, 
129  P.  673. 

1 54  (Okl.Cr.App.)  A  person  accused  of  con- 
tempt committed  out  of  the  presence  of  the 
court  or  judge  Is  entitled  to  be  informed  of  the 
nature  and  cause  of  the  accusation  against  him, 
as  required  by  Oust  art  2,  I  20.— Nichols  v. 
State;  128  P.  673. 

S58  (Ok].Gr.App.)  The  sworn  answer  of  one 
charged  with  contempt  in  disobeying  an  order 
of  court  is  evidence  to  purge  him,  out  is  not 
conclusive;  and  the  court  may  consider  all  evi- 
dence adduced  and  gtve  Judgment  according.— 
Burnett  v.  State,  129  P.  1110. 

f  58  (Utah)  The  old  rule  that  a  constmctiTe 
criminal  contempt  was  purged  by  a  denial  un- 
der oath  is  changed,  and  the  matter  Is  regulated 
by  statute. — Herald-BepubUcan  Pub.  Co.  v. 
Lewis.  129  P.  624. 

S60  (Utah)  In  a  ;)rosecution  for  criminal 
contempt  for  publiahmg  matters  which  tended 
to  interfere  with  judicial  action,  evidence  that 
there  was  no  intent  to  interfere,  and  that  there 
was  no  harm  done  in  fact,  is  admissible  in  miti- 
gation of  punishment.— Herald-Republican  Pub. 
Co.  V.  Lewis.  129  P.  624. 

where  one  is  charged  in  an  affidavit  for  con- 
tempt with  intent  to  Interfere  with  judicial  ac- 
tion, the  burden  ia  on  the  state  to  abow  aadi 
intent.— Id. 

{61  (Utah)  One  charged  with  criminal  con- 
tempt committed  out  of  the  presence  of  the 
court  must  be  given  a  hearing  and  evidence  be 
taken,  unless  bis  answer  la,  or  amounts  tOk  a 
plea  of  guilty  under  Comp.  Laws  1907,  U  8360, 
§366,  and  3367.— Herald-Repnbllcan  Pub.  Co. 
V.  Lewis,  129  P.  624. 

A  conviction  of  contempt  cannot  be  rendered 
on  pleadings  on  the  tbeo^  that  intent  and  cii^ 
cumstances  of  a  publication  were  wholly  imma- 
terial, and  then  be  defended  on  the  morj  that 
the  burden  of  proof  to  such  mfttten  «U  on  the 
accused. — Id. 

{63  (Utah)  Although  a  newspaper  charged 
with  constructive  criminal  contempt  by  its  an- 
swer shows  that  it  is  guilty  of  only  a  technical 
contempt  without  intent  to  interfere  with  judi- 
cial action,  a  judgment  of  conviction  that  it 
was  guilty  "as  charged  in  the  affidavit"  which 
charged  wrongful  intent  and  knowledge  of  harm, 
etc.,  was  erroneous.— Herald-Bepublican  PuK 
Co.  V.  Lewis,  129  P.  624. 

The  recital  In  a  judgment  that  the  aocnaed 
"having  stated  that  they  had  no  legal  reason 
to  give  why  judgment  should  not  be  pronounced 
against  them,"  etc.,  does  not  show  that  they 
were  ^ven  an  opportunity  to  be  heard, — Id. 

A  recital  in  a  Judgment  of  oonvlctioD  Cor  con- 
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strnctlre  contempt  that  "the  matter  ia  anbmlt- 
ted  upon  its  merits  apon  the  affidavit  and  an- 
Bwers,"  etc.,  does  not  show  a  waiver  of  a  trial 
or  hearing.— Id. 

i  67  (Utah)  Where  the  Supreme  Court  allowi 
on  application  for  certiorari  to  be  filed,  and 
the  right  of  appeal  Ii  loet  by  pfwsage  of  time, 
the  court  will  review  the  proceeding.— Heiald- 
a^Dblican  Fab.  Co.  v.  Levia.  128  P.  624. 

CONTEST. 

See  Elections,  H  269-307 ;  WUls,  H  277,  384. 

CONTINUANCE. 

See  Criminal  Law,  H  S86-686,  1161. 

CONTRACTORS. 

See  Principal  and  Sorety,  SS  10-82. 

CONTRACTS. 

See  Assignmenta ;  Attorney  and  Client,  il  148, 

149;  Bills  and  Notes;  Bonds:  Breach  of 
Marriage  Promise  :  Carriers,  fi  218  ;  Chattel 
Mortgages ;  Contribution ;  Corporations.  SS 
78^  ffl,  11&  416,  642:  Counties.  K  13?.  204; 
Damages,  1  123 ;  Deeds;  Evidence,  U  384- 
461;  Exchange  of  Property;  Executors  and 
Administrators,  f  431;   Frauds,  Statute  of; 

■"■as  Co         '  '"'  " 

S,  279, 

?7.  ■  
;  iTudgmeot,  f '714 ;  r>!ind- 
lord  and  Tenant :  Mnater  and  Servant,  §  80: 
Mechanics'  Liens ;  Minea  and  '^linornls,  S 
112;  Mortgagps;  Municipal  Corporations,  SI 
231,  241,  347-365:  Officers,  5  114:  Partn.'r- 
ship.  SS  1.  11:  Patcnte;  Ploadinj:.  5  2r>T; 
Principal  and  Ajront.  SS  143.  18!>;  PriiKiT>al 
and  Surety,  tg  10-82,  97,  128,  IGO; 
roads,  8  171:  Reformation  of  Instruments; 
Rewards :  Sales :  Schools  and  School  Dis- 
tricts. SS  84,  145;  Specific  Performance; 
Stipulations;  Towns,  {  31;  United  SUtes; 
Vendor  and  Purchaser;  Wills,  SS  B8v  67,  88; 
Work  and  Labor. 

I.  BEQimXTEfl  AHD  TAUDXTT.  - 


(D)  ConalderaUon. 

S99  (Cal.)  An  agreement  by  a  snbscritier  to 
stock  to  ^ve  the  defendants  a  preferred  right 
to  bny  it  was  a  sufficient  consideration  for  en 
agreement  of  defendants  to  pay  dividends  on 
the  stock  and,  at  the  subscriber's  option,  to  buy 
the  stock  at  a  stated  price.— Vit^y  t.  BlAler, 
129  P.  273,  276. 

S  75  (Or.)  A  contract  to  care  for  decedent  in 
consideration  of  his  making  J.  his  residuary 
beneficiary  held  unsustainable,  where  J.  had 
previously  agreed  to  perform  the  same  services 
under  contract  with  decedent's  agent— Hiliman 
T.  Tonng,  129  P.  124. 

(88  (Cal.)  Under  Civ.  Code,  S  1814,  it  will 
be  presumed  that  the  consideration  consisted  of 
something  of  value  not  mentioned  In  the  agree- 
ment itself,  onless  the  terms  theieof  forbid 
such  assumptioiLr— Vlckrer  T.  Maier,  129  P. 
273,  276. 

(F)  Lasalltr  •(  ObJ«et  wad  of  OouM- 

•»tlOB. 

S 123  (Wash.)  Where  landowners  under  a 
reclamation  project  outside  a  city,  by  subscrib- 
ing to  a  contract  between  the  company  and  a 
city,  were  allowed  six  Inches  of  water  free, 
such  contract  is  void  as  against  public  policy. 
— Gantenbein  v.  City  of  Pasco,  129  P.  374. 

S  138  (Wash.)  A  court  wiU  not  aid  in  fur- 
therance of  an  illegal  transaction,  from  what- 
ever source  it  gets  knowledge  of  the  illegality, 
and  so  will  inquire  into  the  matter,  though  in- 
formed by  an  alleKation  in  the  answer,  which 


defendant  was  estopped  as  aninst  plaintiff  to 
make.— Lewer  t.  Cornelius,  1^  P.  911l 

n.  OOHSTRUOTION  AHD  OPERA- 
TION. 

(A)  General  Bales  of  CoBStrnotlon. 

S  (47  (Utah)  In  ascertaining  the  intention  of 
the  parties  to  a  contract,  all  the  words  must 
be  given  their  ordinary  effect,  wh^  considered 
in  the  light  of  the  subject-matter  and  nature  of 
the  agreement— Cttmmiiv  Nielson,  129  P. 
619. 

In  construing  a  contract  the  conrf  s  duty  Is, 
if  possible,  to  ascertain  and  enforce  the  inten- 
tion of  the  parties. — Id. 

S  154  (Utah)  Courts  incline  toward  giving  the 
language  of  a  contract  a  reasonable  construction 
so  as  to  avoid  any  absordity.  if  poasible.— Cam- 
mings  V.  Nielson,  129  P.  619. 

§  162  (CaLApp.)  E^very  part  of  a  contract 
must  be  given  some  eCCect  if  possible,  and  ap- 
parently oonfiicting  provisions  must  he  recon- 
ciled, if  this  can  be  done  without  doing  actual 
violence  to  the  language  of  the  contract.— Royal 
Ins.  Oo.  of  liverpool.  Eng.,  v.  Caledonian  uim. 
Co.  of  Edinburgh,  ScoUand,  129  P.  697. 

S  168  (Utah)  That  which  is  implied  in  a  con- 
tract is  as  much  a  part  thereof  as  its  ezpieas 
provisions.— Cammings  t.  Nielson,  120  P.  619. 

S  176  (Kan.)  The  construction  of  writings  is 
for  the  court  and  not  for  the  jury;  it  being  a 
question  of  law,  and  not  of  fact.— Mils  v.  Wood- 
ruff, 129  P.  1193. 

(B)  Parties. 

S  187  (CaLApp.)  Broker  Iteld  entitled  to  sue 
on  contract  for  exchange  of  land  binding  each 
of  the  parties  to  pay  the  broker  a  specified 
sum,  under  Civ.  Code,  S  1559,  authorising  suits 
by  parties  for  whose  benefit  contracts  are 
made.— Lundeen  v.  Nowlin,  129  P.  474. 

S  187  (OkL)  Where  a  contract  Is  expressly 
njade  for  the  benefit  of  a  third  person,  he  is  au- 
thorized by  Gomp^  Laws  1909,  8  1044,  to  en- 
force the  same  at  any  time  before  the  parties 
rescind  it— Love  t.  Kirkbride  Drilling  &  OU 
Coy  129  P.  858. 

K.,  the  president  and  manager  of  the  K.  Com- 
pany,  orally  agreed  with  Ij.,  a  stockholder,  who 
was  also  manager  of  the  S.  Company,  whereby 
the  beneficial  interest  of  the  K.  Company  and 
of  K.  should  be  transferred  to  the  S.  Company 
in  consideration  of  a  specified  sum,  to  he  paid 
into  the  treasury  of  the  K.  Company,  and  the 
same,  being  paid,  was  appropriated  by  individu- 
als owning  onc-batf  of  the  K.  Company's  stock. 
Held^  that  an  action  was  maintainable  by  die 
K.  Company  to  recover  the  amount  so  apwo- 
priated.-Id. 

(O)  Babjeet-Hatter. 

S  fd6  (Wash.)  Under  the  contracfof  an  archi- 
tect to  draw  mans  for  a  courthouse,  he,  if  con- 
tract for  building  be  not  let,  to  receive  only  $1,- 
000  for  plans,  to  be  applied  as  part  payment  in 
the  event  of  "the  building"  going  ahead  at  some 
future  time,  he  is  entitled  to  nothing  more ;  the 
subsequent  construction  beiu  according  to 
plans  of  another.— Gauntt  T.  Cniehalls  Coonty, 
iS»  P.  888. 

.   (D)  Plaee  aad  Time. 

S2I3  (Cal.)  In  an  action  on  an  oral  promise 
to  repay  borrowed  money  "when  able,"  the 
plaintiff  must  allege  and  prove  the  debtor's 
ability  to  pay.— Van  Buskiik  r.  Kahns,  129  P. 
687. 

m.  MODIFICATION  AND  MERGER. 

S246  (Uuh)  Owner  held  to  have  right  to 
rescind  compromise  agreement  which  the  build- 
ing contractor  refused  to  perform,  and  to  sue 

for  brencb  of  the  original  contract, — Chriaten- 
sen  V.  Hamilton  Realty  Co.,  129  P.  412. 
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V.  PEBFOBMANOE  OS  BREACB. 

{278  (OaLApp.)  Thoueh  a  oantract  of  em- 
ploTinent  of  arcoitecta  stipulated  that  the  plans 
and  specifications  were  to  he  accepted  In  writ- 
ing, and  the  contractor  procared  was  to  be  sat- 
isfactory  to  defendant,  they  are  entitled  to  com- 
penaation  for  Berricea  rendiared  and  damasea  for 
prereotlon  of  complete  jMrformance,  where  the 
specifications  were  approved  by  defendant,  and 
there  is  no  evidence  that  the  contractor  was 
objectionable.— Rousseau  v.  Cohn,  129  P.  618. 

I  279  (CaLApp.)  Where  a  party  to  a  contract 
of  sale  bad  repudiated  his  contract,  the  other 
party  would  be  excused  from  himself  perfonn- 
Inr  as  a  condition  to  relief  afminst  such  fint 
party.— Butterfield  t.  Harria,  129  P.  614. 

(305  (Utah)  Occupancy  of  bouse  by  owner 
under  protest  that  it  was  incomplete,  and  In 
reliance  on  compromise  agreement  which  con- 
tractor failed  to  perform,  Mid  not  a  waiver  of 
owner's  right  to  claim  damages  for  defective 
constmctlon,  thongfa  the  original  contract  pro- 
vided that  occupancy  by  the  owner  should  be 
conclusive  evideoce  of  performance.— Christ- 
enaen  v.  Hamilton  Bealty  Co.,  129  P.  412. 

1320  (Kan.)  When  «  contractor  has  con- 
stmcted  a  building  substantially  according  to 
the  contract,  he  can  recover  the  agreed  price, 
less  such  sum  as  will  be  required  to  effect  lit- 
eral compliance. — Lotsted  v.  Bohman,  129  P. 
116& 

1 322  (Mont)  Part  payment  under  a  c<»itract 
with  full  knowledge  of  Uie  fiicts  tends  to  prove 
waiver  of  defects  in  performance.— Lactnnan  T. 
Simpson,  129  P.  325. 

VI.  ACTIONS  FOB  BREACH. 

1 350  (Okl.)  The  party  wbo  alleges  a  con- 
tract, either  as  a  cause  of  action  or  defense, 
has  the  burden  of  proving  It,  and  must  prove 
every  fact  essential  to  the  cause  of  action  or 
defense,  whether  the  contract  ia  express  or  im- 
plied.—National  Surety  Co.  v.  Board  of  Edu- 
cation of  Git^  of  Hugo.  129  P.  26. 

In  an  action  for  breach  of  a  contract,  the 
burden  is  on  plaintiff  to  show  what  the  terms  of 
the  contract  were,  what  the  plans  and  specifi- 
cations were  when  the  building  wss  to  be 
done  according  to  them,  and  a  compliance  wilb 
them.— Id. 

CONTRADICTION. 

Bee  Witnesae*,  S  SOB. 

CONTRIBUTION. 

See  Judgment,  {  696. 

S  t  (Wash.)  The  party  from  wbom  contri- 
bution is  demanded  must  have  been  under  a 
legal  obligation  to  pay  at  the  time  payment 
was  made  by  those  demanding  contribution. — 
Peterson  v.  Nichols,  129  P.  373. 

1 9  (Wash.)  In  an  ax:tIon  by  makers  of  s 
promissory  note,  ^ven  for  the  purchase  price 
of  a  stallion,  against  another  maker  for  con- 
tribution, in  which  defendant  pleaded  breach  of 
gnaranty,  exclusion  of  deposition  to  show  that 
transferee  of  note,  wbo  bad  obtained  judgmeut 
against  plaintifTs,  which  they  had  paid,  had 
acted  merely  as  a  coUecUug  agent  ■held  improp- 
er.—Peterson  V.  Nichols,  129  P.  373. 

In  an  action  by  makers  of  a  note  given  for 
the  purchase  price  of  a  stallion  against  another 
maker  for  contribution,  defendant  shotdid  have 
lieen  permitted  to  prove  a  guaranty  of  the 
stallion  and  a  breach. — Id. 

CONTRIBUTORY  NEGLIGENCE, 

See  Negligence,  H  9S,  122,  ISa 

CONTROVERSY. 

800  Appsftl  and  Enor,  H  47.  (O. 


CONVERSION. 

See  Trover  and  Oonversion. 

CONVEYANCES. 

See  Deeds;  Estates  TaH,  1 1 ;  Frandolent  Oon- 
veyances;  Homestead,  {  llB:  Indians,  {  15; 
Hinss  and  Minftmls,  S  S5;  Public  Landi^  | 

135k 

COPY. 

S«s  Brldeiiee,  1  186;  Statnte*,  |  288^ 

CORPORATIONS. 

See  Appeal  and  Error,  {  484;  Assignments  fl 

68,79;  Banks  and  Banking;  Carriers;  Con- 


SSj    Contracts,  I  69; 
Courts,  i  12 ;  Eminent  Domain,  f  28 ;  Fraud, 


atitutional  Law,  { 


47: '  Insurance :  Limitatkm  of  Actions,  | 
96;  Mandamus,  {  129:  Mines  and  Minerals, 
«|  104.  112;  Money  Received.  «  8,  12,  17; 
Municipal  Corporations ;  Principal  and  Agent, 
f  136;  Railroads;  Street  Raflroads;  Tele- 
graphs and  Telephones;  Trover  and  Ccmver^ 
sion;  i  49;  Vendor  and  Purdiaser,  f  229: 

nr.  oapitaXh  stock,  ahd  divi- 

DBMDS. 

(A)  Hmtwe  mu*  AmovBt  9t  Oftvltal  mm* 

S  67  (Cal.)  The  prohibition  of  Clr.  Code,  | 
309,  against  dividing,  withdrawing,  or  payins 
out  the  capital  stock  of  a  corporation  by  the 
board  of  directors  applies  equally  to  stockhold- 
ers.—Schulte  V.  Boulevard  Qaniens  Land  Co.. 
129  P.  5»2 ;  Nichols  v.  Same.  Id.  580. 

1 67  (Wash.)  Under  the  express  provisions 
of  Rem.  &  Bal.  Code,  H  8697,  BfSiS,  tlie  capital 
stock  of  a  corporation  can  only  be  redneea  Id 
the  manner  therein  prescribed. — ^Barnard  Mfg. 
Co.  V.  Ralston  Milling  Co.,  129  P.  389. 

(B)  SaksmiptlOH  to  Stoek. 

1 78  (Cal.)  A  subscriber  to  the  stock  of  n.  cor- 
poration whose  contract  was  to  take  stock  as 
an  original  subscriber  could  not  be  compelled  to 
accept  stock  which  had  been  subscribed  for  by, 
issued  to,  and  was  tbeo  owned  by  other  persona. 
—Gray  v.  Ellis,  129  P.  791. 

S  82  (Cal.)  A  contract  to  repurchase  on  de- 
mand Aeld  to  contemplate  delay  in  the  demand- 
ing of  petformance,  and  that  plaintiff* s  action 
was  not  barred  tqr  laches.-— yfarey  Maier. 
129  P.  273.  276. 

{82  (CaLj  Despite  tiw  prcAibition  of  Civ. 
Code,  t  309,  against  wlthdrswiag  or  paying 
to  stodcholders  any  part  of  the  capital  stock 
of  a  corporation,  an  agreement  by  the  corpora- 
tion on  a  sale  of  Its  stock,  to  redeem  it  at 
a  future  time  at  a  fixed  price,  is  valid  and  a»- 
forceable.— Schulte  v.  Boulevard  Gardens  Land 
Co..  129  P.  682:  NicboU  v.  Same,  Id.  686. 

While  stipulations  limiting  the  apparent  lia- 
bility of  subscribers  to  corporate  stock  are  in- 
valid as  a  fraud  upon  other  subscribers,  an 
agreement  by  the  corporation,  when  selling  Its 
stodE,  it  being  abundantly  solvent,  to  repur- 
chase Its  stock  at  a  futors  time  ia  not  In  itself 
such  a  fraud.- Id. 

(D)  Trusfor  of  Shares* 

I  118  (CahApp.)  One  who  agreed  to  pay  a 
certain  sum  in  consideration  of  the  tranKfer  of 
stock  to  her  would  be  required  to  offer  to  pay 
the  balance  of  audi  sum,  if  due,  as  a  condition 
to  obtaining  the  stodL— Butterfidd  t.  Harris, 
128  P.  614. 

V.  HEMBEB8  AMD  STOOXBOIAEBS. 

W  RDclitB  and  Uabfllltlos       to  Goi^ 
povmMoB. 

1 174  (Cal.)  A  corporation  is  the  agent  and 
trustee  of  the  stockholders,  holding  and  manag- 
ing the  business  for  their  benefit— Ilottos  v. 
Tom  Reed  Gold  Ulnlnc  Co,  128  P.  781. 
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I  181  (CaL)  At  common  law  a  Btockholder 
has  a  right  to  inspect  the  corporate  books. — 
Hobbs  T.  Tom  Reed  Gold  Minine  Co.,  129  P. 
781. 

(D)  UabllltT  for  CoFporata  D«bta 
Aatm. 

I  222  (Waah.)  A  atockholder  of  a  corporation 
who,  by  falae  representaUoos  as  to  the  amount 
of  Its  subscribed  capital  stock,  induces  anoth- 
er in  reliaoce  thereon  to  sell  its  goods,  result- 
ing in  loss,  held  liable  for  the  loss,  if  not  ex- 
ceedlBff  the  difference  between  the  snbacribed 
stock  and  the  amonQt  represented  as  subscrib- 
ed.—Barnard  Mff.  Co.  T.  Ralston  Milling  Co., 
129  P.  389. 

Bern.  &  BaL  Code,  ||  8677,  SOBS,  ksM  to  re- 
late only  to  the  eontractaal  liability  of  stock- 
holders of  corporations,  and  not  to  exempt 
them  from  Uability  for  actual  misrepresenta- 
tion as  to  its  capital  stock,  inducing  a  third 
party  to  extend  it  a  credit  and  to  anffer  a  loss 
therehy^Id. 

}240  (Wash.)  A  Judgment  creditor  of  an  In- 
rent  corporation  may  maintain  an  action 
against  the  stockholders  for  their  unpaid  snb- 
scriptions.— Barnard  SUg.  Co.  t.  Balaton  Wil- 
ing Co.,  129  P.  S89. 

{259  (Wash.)  In  a  soft  against  a  corpora- 
tion and  individual  defeodants  for  falsely  rep- 
resenting the  amount  of  its  subscribed  capital 
stock,  in  reliance  on  which  plaintiff  had  sold  it 
goods,  Iteld  that  the  contention  that  the  snit 
coald  not  be  maintained  in  favor  of  other  cred- 
itors was  without  force,  where  there  was  a 
prayer  for  general  relief. — Barnard  Mfg.  Go. 
T.  Ralston  Milling  Co.,  129  P.  389. 

VZ,  OZTIOERS  Aim  AOBNTS. 

(D)  UabUltr  for  Corpovmt*  ItoMa  mmM 
Aets. 

1330  (Wash.)  The  fact  that  a  corporation 
commences  and  transacts  business  before  all  its 
capital  stock  has  been  subscribed  does  not  of 
itself  render  its  officers  and  trustees  liable  to 
creditors.— Itamard  Mfg.  Co.  T.  Ralston  Milling 
Co.,  129  P.  380. 

1335  (Wash.)  An  officer  of  a  corporation 
who,  by  false  representations  as  to  amount  of 
Its  subscribed  capital  stock,  induces  another 
in  reliance  thereon  to  sell  it  goods,  resulting  in 
loss,  Aeld  liable  for  the  loss  if  not  exceeding 
the  difference  between  the  subscribed  stock  and 
the  amount  represented  as  subscribed. — Bar- 
nard Mfg.  Co.  T.  Balaton  Milling  Co.,  129  P. 
389. 

VH.  OOBPOBATB  POWERS  AND 
LIABILITIES. 

(B)  Repvcsentatloa  of  CorpovrntloB  by  Of> 
fleers  mmd  Aveata. 

i  409  (Wash.)  Evidence  that  an  alleged  cor- 
porate lease  was  signed  by  the  president,  secre- 
tary, and  the  three  tmstees.  and  attested  with 
the  corporate  seal,  and  acknowledged  by  the 
president  and  secretary  in  the  statutory  form 
for  corporate  acknowledgments,  held  to  show 
prima  facie  the  execution  of  a  valid  lease  by  the 
corporation.— King  v.  West  Goaat  Grocery  Co.. 
129  P.  1081. 

8  4l'6  (Utah)  A  surety  company  was  bound 
by  the  act  of  its  president  in  consenting  to  a 
compromise  agreement  between  a  contractor, 
for  which  the  company  was  surety,  and  the 
owner,  by  wMeb  tiie  contractor  agreed  to  build 
a  retaining  wall  as  compensation  for  defects 
In  the  performance  of  the  building  contract. — 
Chrlstensen  v.  Hamilton  Realty  Co.,  129  P. 
412. 

I  42S  (Cal.)  A  pnrcliaser  of  a  lease  of  a  cor- 
poration, having  collected  rents  of  the  corpora- 
tion's sublessee,  may  not  thereafter  assert  In- 
validity of  the  sublease,  which  the  corporation 
treated  as  valid,  because  It  was  not  ratified  by 


the  stodiholders,  as  required  by  statute. — 
Standard  Oil  Co.  v.  Slye,  129  P.  589. 

1425  (Wash.)  Where  tiie  tniateea  of  a  cor- 
poration knew  of  the  purported  lease  of  the 
corporate  business,  and  uiat  a  contract  made  by 
it  with  defendant  was  being  performed  by  les- 
see, without  questioning  the  validity  of  the  con- 
tract, the  corporation  was  eatopped  from  deny- 
ing that  the  lease  or  assignment  was  author- 
ized.—King  T.  "West  Coast  Grocery  Co.,  129  P. 
lOSl. 

Tin.  INSOLVENOT  AHB  BE0EITEB8. 

S538  (Wash.)  The  entry  of  a  judgment 
against  a  corporation,  though  at  the  suit  of 
a  third  party,  on  which  execution  is  returned 
unsatistied,  in  itself  shows  its  insolvency. — Bar- 
nard Mfg.  Co.  v.  Ralston  Milling  Co.,  129  P. 
389. 

{542  (Wash.)  Under  the  doctrine  that  the 
assets  of  a  corporation  are  a  trust  fund  for 
the  payment  of  its  debts,  persons  who  divert 
and  appropriate  its  capital  stock  commit  a 
fraud  against  creditors  and  are  liable  there- 
for.--Bamard  Mfg.  Co.  t.  Ralston  Milling  Co., 
129  P.  389. 

$557  (Wash.)  Complaint  charging  that  Indi- 
vidual defendants,  by  false  representations  as 
to  the  amount  of  stock  subscribed  to  the  de- 
fendant corporation,  induced  plaintiff  to  extend 
credit  to  the  corporation  to  a  stated  amount 
which  was  still  owing  to  plaintiff,  and  that  de- 
fendant corporation  was  insolvent,  Mid  to  state 
fciounds  for  the  appointment  of  a  receiver.— 
Barnard  Hfg.  Co.  T.  Balaton  UOUnc  Co.,  129 
P,  889.  • 

XL  DissoLunoir  akd  FOBFEmna 

OT  F&AirOBISB. 

I  605  (Idaho)  Under  Bev.  Codes,  S  2732,  de- 
scribing the  liabilities  of  corporate  du^ors  for 
the  payment  of  illegal  dividends  In  the  event 
of  dissolution  of  the  corporation,  when  a  cor- 
poration ceases  business  because  of  Its  insolven- 
cy and  is  put  In  the  hands  of  a  receiver.  It  is 
dissolved.— Stolts  ▼.  Scott,  129  P.  840. 

J 610  (Idaho)  Rev.  Codes,  tf  S185,  6186.  pro- 
ing  for  the  dissolution  of  a  corporation  on 
its  voluntary  aippllcation,  apply  only  to  the  vol- 
untary dissolution  brought  about  by  the  stock- 
holders themselves.— Stoltz  v.  Scott,  129  P.  340. 

1 62S  (Idaho)  An  action  against  directors  un- 
der Rev.  Codes,  8  2732.  is  based  on  the  111^1 
payment  of  dividends  in  fraud  of  creditors,  and 
the  receiver,  as  the  representative  of  ttie  cred- 
itors, may  maintain  such  action. — Stolte  t. 
Scott  1^  P.  840. 

It  IS  not  necessary  to  allege  that  when  the 
dividends  were  paid  the  creditors'  claims  exist- 
ed.—Id. 

It  is  not  necessary  to  all^  that,  at  the  time 
the^  were  paid,  the  corporation  was  insolvent 

It  is  not  necessa^  to  a  recovery  that  the 
corporate  assets  be  first  exhausted,  or  the  cor- 
poration's liability  be  first  adjudicated.— Id. 

A  complaint  against  directors  to  recover  Q- 
legal  dividends  paid  held  to  state  a  cause  of 
action. — Id, 

Under  Rev.  Codes,  S  2732,  It  is  not  necessary 
to  the  liability  of  a  director  for  the  payment 
of  illegal  dividends  that  he  should  be  a  director 
when  the  corporation  was  dissolved.— Id. 

Xn.  FOBEIOH  OORPOKATIOXS. 

S  642  (Okl.)  Where  a  domestic  mercantile  cor- 
poration contracts  with  a  foreign  manufactur- 
ing corporation  to  purchase  the  letter's  goods, 
and  to  sell  them  witbin  the  state,  It  does  not 
cimstitute  "doing  business"  by  the  nonresident 
corporation,  and  service  of  summons  on  the  do- 
mestic cnporatlon  Is  not  service  on  the  foreign 
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corporation.— Harrell  t.  Peten  Cartridge  Ct>., 
129  P.  872. 

The  sending  of  traTelin^  agents  into  the  state 
hj  a  foreign  manufacturing  corporation  to  ad- 
Tertise  its  goods  and  assist  tbe  agents  of  a  do- 
mestic mercantile  corporation  in  selling  tiiem 
does  not  cMutltnte  "doing  bnwnei^*  witnin  the 
state,  and  aerrice  <tf  snrnmons  <m  the  Secretary 
of  State  la  not  a  valid  Mnrioe  on  the  fmlgn 
corpoiatitnt. — Id. 

CORRECTION. 

See  Elections,  |  254. 

CORROBORATION. 

gee  Criminal  Law,  H  507,  6U;  Incest 

COSTS. 

See  Appeal  and  Error.  SI  91,  973;  Elec- 
tloni,  S  307 ;  Eminent  Dontaln,  f  74. 

I.  KATtntE,  OBOVHDS,  AHS  EXTENT 
OF  BIGHT  IH  OEKEBAI^ 

S3  (NeT.)  Coiti  are  recoTereble  oulr  by  ex- 
press statatoty  proidaionB.— State  v.  Baker,  129 
P.  462. 

V.  AKOimT,  RATE,  AHD  XTBMS. 

S  146  (Colo.)  The  trial  court  has  power  to 
renue  to  tax  costs  unreasonably  incurred  by  ttie 
successful  iwrty.— Kindennan  t.  Herscb,  129  P. 
228. 

I  184  (Colo.)  Costs  for  witnesses  regularly 
BubiMEnaed,  though  not  called,  may  be  taxed 
against  a  losing  party,  unless  he  shows  that  they 
were  not  sabpoenaed  In  good  faitb,  bnt  for  por- 
nosei  of  oivreaalon.— KindennaB  r.  Hezacb,  129 
P.  228. 

Tn.  ON  APPEAI.  OB  EBBOB.  ANI> 
ON  NEW  TBIAZ.  OB  KOTION 
THEBEFOB. 

S240  (Nev.)  Each  party  to  an  appeal  or 
proceeding  bi  the  Supreme  Court  is 'primarily 
liable  for  the  costs  made  by  blm,  and  there 
Is  no  statutory  authority  for  charging  to  rela- 
tor or  appellant,  or  requiring  the  payment  by 
them  before  judgment,  of  fees  incurred  by  re- 
spondent.—State  V.  Baker.  129  P.  462. 

Where  costs  are  incurred  on  both  sides  on 
apjpeiU  or  ori^nal  proceeding,  the  clerk  must 
coDect  his  costs  in  advance  from  the  respec- 
tive parties  incurring  them. — Id. 

1256  (Kan.)  Where  appellee  filed  a  counter 
abstract  containing  550  pages  when  there  was 
no  occasion  for  more  than  1&  pages,  ttie  ex- 
cess would  be  taxed  to  him.-^Chatie8  v.  Witt, 
129  P.  140. 

COUNCIL 

See  Municipal  Corporations,  SS  78,  80,  866. 

COUNTERCLAIM. 

See  Setoff  fud  Oonnterdaim. 

COUNTIES. 

See  Bribery,  «  1;  Bridges,  S!  15,  26;  Con- 
tracts, J  196 ;  Dedication,  S  63 ;  Elections,  S 
259;  Estoppel,  8  68 ;  Grand  Jury,  §  27 ;  In- 
toxicating Liquors,  8  11 ;  Jury,  S  33 ;  Han- 
damna,  M  2,  19,  74,  79,  154;  Mechanics' 
Liens,  8  »:  Mortgages,  U  422,  497:  Schools 
and  School  Districts,  S|  80,  42;  Taxation, 
8  916. 

H.  QOVEKHMENT  AND  OFFIOEBS. 

(C)  County  Board. 

S  46  (Idaho)  A  member  of  the  board  of  coun- 
ty commiBslouers  cannot  claim  compensation  for 
extra  services  not  authorized  by  law  where  he 
is  paid  a  salary,  tlivngh  the  extra  eervioes  are 


for  (he  benefit  of  the  county.— Bobinson  t.  Huff- 
aker.  129  P.  334. 

S  47  (Colo.)  The  duties  of  county  commission* 
ers  are  to  administer  the  affairs  of  tiie  coimtyt 
to  exercise  the  powers  expressly  given  them  ny 
statute,  and  such  implied  powers  as  are  rea-; 
Bonably  necessary  to  execute  their  express' pow- 
ers.-Sheely  v.  People,  129  P.  201. 

Since  the  general  scope  of  the  duties  of  coun- 
ty commissioners  is  the  administration  of  the 
county  afFairs.  they  are  "administrative  offi- 
ce^  rather  than  jndidal  or  legialative  officeia. 

8  47  (Idaho)  Under  Seas.  Lawa  1911.  c.  60. 
88  887c.  887a,  imposlDg  dntlea  on  county  com- 
missioneta  and  requiring  certain  reports,  they 
have  no  authority  to  determine  that  such  re- 
ports are  unneceBsaiy.  and  cannot  joatify  fail- 
ure to  make  them  on  the  ground  that  they  be- 
lieve it  will  not  be  necessary  to  obey  tlw  law. — 
Bobinson  v.  Hnffaker.  129  P.  334. 

m.  FBOPEBTT,  CONTBAOTB,  AHD 
WABn.fTIBS. 
(B>  OoatnMta. 

1 122  (Idaho)  A  member  of  the  board  of  conn- 
ty  commissioners  cannot  lease  or  contract  with 
the  board  for  the  use  of  realty  or  personalty 
owned  by  tiim,  and  an  allowance  m  a  claim 
against  the  county  for  the  price  la  void. — Bob- 
inson V.  Hnffaker,  129  P.  334. 

Where  a  county  commissioner  preeenta  a 
claim  for  the  price  of  a  book  press,  or  for  serv- 
ices in  inspecting  roads  and  bridges,  or  for  an- 
perintending  the  transcribing  of  records  where 
the  county  la  created  out  of  another  county,  or 
for  other  services  not  specifically  provided  by 
law,  such  claims  are  void. — Id. 

GXJUMS  AOAXNflT  OOUNTT. 

8  204  (Idaho)  Where  a  member  of  the  board 
of  coun^  commissioners  enters  into  a  contract 
with  the  board  for  the  sale  of  personalty  to  the 
county,  in  violation  of  Bev.  Codea,  88  255,  1946. 
1956,  the  board  cannot  allow  the  daim  for  the 
price  as  a  dalm  against  the  county.— Bobinson 
V.  HofEiker,  128  pTSM. 

COUNTY  BOARDS. 

See  Coonties,  «|  46,  47,  122,  204. 

COURTS. 


8S  84^10^  276;  Divorce.  S  91;  Executon 
and  Administrators,  fS  9.  194 ;  Guardian  and 
Ward.  J  177;  Homestead,  S  160;  Indiana, 
15;  Injunction,  8  7:  Intoxicating  Liquora, 
14;  Judgment  88  17,  385,  497,  818,  944: 
ury,  S  33 ;  Justices  of  the  Peace ;  Mines  and 
Minerals,  8  38;  Mortgage«,S  494;  PaUic 
Lands,  H  39,  108;  Quo  warranto:  Ball- 
roadi,  S  98;  Stipnlationa ;  WiUa,  |  21& 

I.  NATUBE.EZTENT.  AND  EXEBOlSa 
OF  J1TBI8DI0TION  IN  OENSBAL. 

S  12  (Cal.)  Where  a  foreign  corporation  hcdds 
its  directors'  meetings  in  the  state  and  its  di- 
rectors reside  here,  and  a  part  of  its  bosiness 
is  done  here,  mandamus  will  issue  to  compel  the 
cheers  to  order  the  persons  in  charge  of  its 
mine  in  another  state  to  permit  a  stockholder  to 
examine  it;  Code  Civ.  Proc.  8  1097.  providing 
adequate  remedy  to  compel  obedience  by  au- 
thorising piiniahmmt  for  refusal  to  obey  an  in- 
janction.— Hobbs  v.  Tom  Beed  Gold  Mining 
Co.,  129  P.  781. 

1 29  (CaL)  A  writ  of  mandamus  cannot  run 
to  jwraons  or  be  «iforced  upon  realty  without 
the  state.— Hobbs  v.  Tom  Beed  Gold  Mining 
Oo.,  129  P.  781. 

1 40  (Or.)  Jurisdiction  over  the  subject-mat- 
ter of  a  suit  cannot  Ik  acquired  by  a  mere 
amendment  eubaequent  to  the  final  aoboiiaaion  of 
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the  cause,  since  a  court  cannot  move  affirma- 
tlTelr  until  it  has  Jnrlsdiction^HoIton  t.  Hoi- 
ton,  128  P:  582. 

n.  ESTABIiISHMElfT,  OBOAKIZA- 
TION.  AKD  PBOOEDUBE  IK 
OEKEKAJi, 

(A)  Cr«atIoB  sad  Coa*titatlo«i  w&d  CJovrl 
Offloer*. 

1 42  fWash.)  Tbe  only  lin^tatlon  Imposed  up- 
on the  Legislature  in  creating  courts,  by  Const, 
arc  4,  S  1,  vestiDg  the  judicial  power  in  sueh 
inferior  courts  as  the  Leglalature  may  provide, 
and  section  12,  requiring  it  to  prescnbe  the 
jurisdiction  of  inferior  courts,  is  that  the  courts 
shall,  in  fact,  be  interior  courts.— State  v.  Mil- 
roy.  129  P.  884. 

Legislature  had  power  under  Const.  arL 
4,  I  12,  aathorizing  it  to  prescribe  tbe  jnris- 
dicuon  of  inferior  courts  established,  to  estab- 
lish police  courts  in  second  class  cities  ae  in- 
ferior courts,  and  give  them  jurisdiction  ol  pet- 
It  larceny  oommitted  vithiu  the  city  limits.— Id. 

^>  RnlM  of  DwlalvB,  AdJudlentloBs,  Opla- 
Ions*  and  Rceorda. 

1 90  (CaL)  An  order  properly  made  will  be  af- 
firmed, even'  though  the  court  has  in  another 
case  reversed  an  order  similar  in  all  resiwcts. — 
Bohn  T.  Bobn,  120  P.  981. 

1 91  <CaL)  The  Supreme  Court,  by  refusing  to 
transfer  m  cause  from  the  District  Oonrt  of  Ap- 
peal for  hearing  and  determination,  does  not 
adopt  the  opinion  of  the  Court  of  Appeal,  so  as 
to  give  such  opinion  the  authoritative  effect  of 
a  Supreme  Court  decision. — Bohn  v.  Bobn,  129 
P.  981. 

m.  OOUBTS  OF  OENEBAX,  OBIOINAl 
JTTBI8DI0TION. 
(B)  Coart«  ot  ParHcvlar  States. 

I I50I/2  [New,  vol.  12  Key-No.  Series]  (Okl.) 
The  district  court  has  jurisdiction  of  actions 
against  township  officers  for  misconduct  in  of- 
fice under  Public  Fonda  Act  March  8,  1001,  8| 
2,  3  (Laws  1801,  c.  25,  arL  2;  Comp.  Laws 
1909^J5  7413..  Til^^McGuire  t.  Skelton,  129 

VI.  COUBTS  OF  AFPEIXATE  JUBIS- 

DionoM. 

fA)  avoanAs  of  JarlaAletloa  la  Geaeral. 

S208  (Colo.)  Under  Const  art  6,  f  3.  the 
Supreme  Court  i^iust  determine  for  itself  as  to 
the  solemnity  of  the  occasion  and  the  impor- 
tance of  the  questions  propounded  to  it  by  the 
Governor,  Senate,  or  Efonse  of  Representatives 
under  that  section. — In  re  Lieutenant  Governor- 
ship, 129  P.  811. 

Questions  propounded  to  the  Supreme  Court 
under  Const  art.  6,  |  S,  must  relate  to  pnrely 
public  rights,  be  propounded  upon  a  solemn  oc- 
casion, and  possess  a  pecaliar  importance,  and 
executive  questions  must  be  exclusively  public! 
juris,  and  le^slative  ones  most  relate  either  to 
the  constitutionality  of  pending  legislation  or 
to  matters  of  pnrely  public  right  connected 
therewith.— Id. 

Death  of  the  Lieutenant  Governor  elect,  state- 
ment of  tbe  then  Lieutenant  Governor  that  he 
intended  to  hold  over,  and  the  election  by  the 
Senate  of  a  president  pro  tempore,  all  prior  to 
the  expiration  of  the  Lieutenant  Governor's 
term  of  office,  held  not  to  create  an  occasion  of 
such  solemnity  as  justified  the  Supreme  Court 
in  expressing  Us  opinion  of  the  Ueotenant  Gov- 
ernor's right  to  hold  over,  under  Const  art  6, 
S  3.-ld. 

Supreme  Court  held  not  authorized  by  Const 
art.  6,  S  3<  to  express  its  opinion  in  answer  to 

iuestiona  propounded  by  the  Senate  as  to  a 
deutenant  Governor's  right  to  hold  over  upon 
the  death  of  his  successor  before  tbe  commence- 
ment of  bis  term,  because  it  involves  private 


rights  not  determinable  in  an  ex  parte  proceed* 
Iii«^ld. 

(B)  Conrts  of  Partlonlar  Statea. 

i  240y2  [New,  vol.  8  Key-No.  Seriea]  (OW.Or. 
App.)  Under  Const,  art  7,  8  2.  and  Comp.  Laws 
19<^.  8S  1016.  1817,  giving  the  Criminal  Gonrt 
of  Appeals  excluslTe  appellate  jurisdiction,  a 
proceeding  and  judgment  for  criminal  contempt 
are  reviewable  in  that  oonrt— Burnett  t.  State* 
129  P.  1110. 

Vm.  CONOTTRBENT  AND  CONFLXOT- 
ING  J1TBISDICTION,  AlfD 
OOMITT. 

(B)  State  ConrtB  aad  United  Statea  Ooarts. 

{489  (CaLApp.)  Under  section  0  the  federal 
conrts  have  exclusive  jurisdiction  of  an  action 
for  damages  for  overcbarges  or  for  violation  of 
section  8  of  the  interstate  conunerce  act.— 01- 
covich  V.  Grand  Trunk  Ry,  Co.  of  Canada,  129 
P.  290. 

Under  sections  8  and  9  of  the  Interstate  com- 
merce act  making  a  carrier  liable  for  viola- 
tions thereof,  and  giving  jurisdiction  to  the  In- 
terstate Commerce  Commission  and  to  the  fed- 
eral courts,  and  Act  March  S,  18^  as  amend- 
ed by  Act  August  18,  1888,  and  Act  March 
3  1911,  S|  24,  288,  defining  the  jurisdiction  of 
the  federal  courts,  held,  that  the  state  courts 
had  concurrent  jnrisdictlon  of  an  action  under 
section  20  of  the  interstate  commerce  act,  as 
amended,  for  injury  to  goods.— Id. 

COVENANTS. 

See  Deeds,  1  111;  Landlord  and  Tenant,  M 
76,  83,  85^. 

CREDITORS. 

See  Frandnlent  ConTeyancea. 

CREDITORS'  SUIT. 

See  BTidence,  i  230. 

CRIMINAL  LAW. 

See  Arrest  S  63;  Bribery;  Burglary;  Con- 
stitutional Law,  {  268;  Contempt,  S§  3,  30- 
58,  60;  Divorce,  §  311:  Elections,  i  319; 
Embezzlement;  Extradition;.  False  Pretens- 
es ;  Forgery  :  Grand  Jury  ^Highways,  S  151 ; 
Homicide:  Husband  and  Wife,  il  8^.  304; 
Incest;  Indictment  and  Information;  Intox- 
icating Liquors,  |S  139-239;  Jury,  S  34;  Lar- 
ceny; Lewdness;  Parent  and  Child,  i  17; 
Perjury;  Rape;   Sodomy;   Statutes,  {  241, 

I.  WATimB  AHP  FT.TIMBTfTg  OF 
OBIMS  AWPPBFBWSEB  IN 
OENEB&It. 

1 37  (Kan.)  That  iiurchaaes  of  liquor  were 
made  by  persons  seeking  to  ascertain  if  the  sell- 
er was  engaged  in  the  unlawful  sale  thereof 
constitutes  no  defenee  to  the  charge.— State  t. 
Spiker,  129.  P.  195. 

H.  CAPACITY  TO  COMMIT  AND  RE- 
SPONSIBILITY FOB  CBIME. 

8  53  (Kan.)  Voluntary  drunkenness  is  not  of 
itself,  an  excuse  for  crime  in  ordinary  cases. — 
State  V.  Guthridge,  129  P.  1143. 

III.  PASTIES  TO  OFFENSES. 

§  59  (Kan.)  Where  a  burglary  was  committed 
by  several  persons,  it  was  not  necessary  on  the 
trial  of  one  of  them  to  prove  his  personal  pres- 
ence at  the  time  and  place  of  the  crime.— btate 
T.  Hoerr,  129  P.  153. 

IV.  JUBIBDIOTION. 

884  (Wash.)  Since  Rem.  &  Bal.  Code,  § 
7^7,  expressly  gives  police  courts  jurisdiction 
of  the  crime  of  petit  larceny,  a  subsequent 
change  of  penalty  by  statute  does  not  oust 
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that  coart  of  Jorisdiction.— State  t.  Milroy,  129 
P.  384. 

193  (OkI.Cr.App.)  Tbe  juriBdictton  of  a  dis- 
trict court  over  a  felonious  assault  is  not  de- 
feated because  the  information  may  be  dapUci- 
tous  nor  on  the  theory  that  under  Const,  art. 
7,  fi  12,  county  courts  have  exclusive  jurisdic- 
tion of  an  offenAe  necessarily  included  in  the 
cbarfre.— Odom  v.  State,  129  P.  445. 

i  101  <Okl.Gr.App.)  When  an  indictment  cfaarg- 
iog  a  misdemeanor  is  returned  to  the  district 
court,  the  judge  must  transfer  it  to  the  county 
court  for  trial— Waxner  v.  State,  129  P.  76. 

Where  an  order  is  made  by  the  district  court 
transferring  a  misdemeanor  indictment  to  tbe 
county  court,  the  clerk  of  the  district  court 
must  enter  the  order  on  its  minutes  and  cetlify 
the  same  with  the  indictment  to  the  county 
court— Id. 

When  a  miademeanor  indictment  la  transfer- 
red from  the  district  to  tbe  county  court,  and 
the  clerk  fails  to  enter  tbe  order  on  the  minutes, 
and  the  papers  are  certified  without  an  order 
of  transfer,  a  certified  order  made  nunc  pro 
tunc  takes  ttie  place  of  the  original  order  and 
validates  tbe  proceedings.— Id. 

Where,  after  transfer  of  a  cause  from  the  dis- 
trict to  the  county  court,  accused  appears,  gives 
b(H)d,  waives  arraifcnment,  and  pleads  to  the 
indictment,  any  defects  in  the  transfer  are 
waived. — ^Id. 

8  101  (OULCr.App.)  Under  a  plea  to  Its  ja- 
rtBdiction,  a  coonty  court  cannot  set  aside  an 
Indictment  of  a  lawful  grand  jury  charging  an 
offense  within  the  jurisdiction  of  such  court 
and  transferred  to  it  by  tbe  order  of  the  dis- 
trict court.— State  v.  Hunter,  129  P.  440. 

No  indictment  should  be  set  aside  by  an  in- 
ferior  court  for  technical  errors.  Informalities, 
or  irregularities  in  the  district  court  in  re- 
turning the  indictment  and  traDBferring  it  to 
the  Inferior  coart— Id. 

V.  VENTTE. 
(A)  Place  oC  BplitKlnv  Pvoseeotlon. 

Jt  106  (CaLApp.)  The  rule  that  the  trial  of  an 
ense  must  be  In  tbe  county  where  committed 
does  not  apply  where,  under  the  Constitution, 
the  place  of  trial  is  subject  to  legislative  deter- 
mination.—Ss  parte  MacDonald,  129  P.  957. 

Vm.  PBELIMINABT  COMPLAINT,  AF- 
FIDAVIT, WABBANT,  EXAMI- 
KATION.  COMMITMENT,  AND 
SUHMA&T  TBIAZb 

1 218  (Okl.)  A  warrant  directing  an  officer  to 
arrest  any  person  be  may  find  engaged  in  vio- 
lating the  law  is  void.— Holmes  v.  Le  Fors,  129 
i-.  718. 

IX.  ABBAIONMENT  AND  PI.EA8,  AND 
NOIXE  PB08EQ17I  OR  DI800N- 
TINUANCE. 

1276  (Kan.)  A  plea  to  the  jurisdiction  in  a 
ctimlDal  case,  which  goes  only  to  matters  of  de- 
fense, may  be  properly  denied.— State  v.  Gill- 
more,  129  P.  1123. 

A  plea  to  the  jorisdictioD  in  a  criminal  case 
is  not  receivable  unless  proved  or  positively  veri- 
fied.—Id. 

X.  EVIDENCE. 

(B)  Facts  In  Imhc  and  Relevaiit  to  Issnea, 
and  R«s  G«st». 

1 35 1  (Or.)  Although  it  is  competent  to  prove 
flight  after  a  crime,  yet  the  fact  must  be  de- 
termined by  the  movements  of  the  defendant, 
and  tbe  admission  of  evidence  as  to  the  travels 
of  a  posse  who  were  searching  for  him  is  error. 
-State  V.  Hogg,  129  P.  115. 

To  explain  bis  departure  after  an  offense  a 
defendant  may  show  that  he  was  in  danger  of 
being  mobbed  in  the  vicinity,  and  that  a  certain 

Berson  had  nude  threats  of  violence  against 
Im^Id* 
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S  365  (Okl.Cr.App.)  Testimony  that  a  person 
on  trial  has  committed  another  crime  is  ad- 
missible, where  tbe  acta  dtsclMed  are  a  part 
of  the  res  gests.— Green  v.  State,  129  P.  683. 

(O)  Otb«r  OSvuea,  and  Ohamater  •< 
onaed. 

8371  (Okl.Cr.App.)  In  a  prosecotion  for  un- 
lawfully transporting  beer  evidence  concemiog 
violations  of  other  provisions  of  tbe  probibitory 
law  was  not  admissible;  proof  of  intent  being 
unnecessary.— Proctor  v.  State,  129  P.  77. 

8  373.  (Or.)  Under  an  indictment  charging  that 
on  a  certain  date  tbe  defendant  made  false  rep- 
resentations and  obtained  a  signature  by  faua 
pretenses,  etc, 'It  was  proper  to  admit  evidence 
of  representations  made  before  that  date,  such 
as  the  issuing  of  an  untrue  prospectus  and  rep- 
resentations made  during  the  n^tiations;  the 
acts  being  cheats  or  fnods  of  a  contlnidns  na- 
ture.—State  V.  Whitesker,  129  P.  534. 

(R)  B««t  mnA  BeeondlUT  Md  DcawMtra- 
tlTC  KlTldenee. 

8404  (Or.)  On  trial  for  incest  exhibition  to 
jury  of  alleged  issue  of  the  illidt  intercourse 
for  the  parpoee  of  ihowiiut  resemblance  held 
proper^tete  t.  Busaell.  1^  P.  lOSL 

(F)  AdtniMlona,  D«eUu>atIoma,  mA  Baar- 
■ar> 

8  409  (Or.)  While  under  the  egress  provi- 
sions of  L.  O.  I/.  8  SeS,  subd.  4,  the  Jury  should 
he  instructed  to  view  oral  admissions  of  a  par- 
ty with  caution,  this  affects  their  wdght  mere- 
ly, and  not  their  admi«i1)Ult7.^tate  t.  Baa> 
sell.  129  P.  1051. 

8  412  (Kan.)  The  admission  of  evidence  of  de- 
fendant's statement,  in  reply  to  a  remark  of  a 
police  judge,  that  he  did  not  see  defendant  do 
any  work,  that  be  kept  a  boarding  bouse,  and 
waa  boarding  the  kind  of  men  that  had  money, 
was  proper.— State  t.  Hoerr,  129  P.  153. 

(O)  Acts  and  Declarations  of  Conspirators 
and  Codefendants. 

5  422  (Kan.)  Ejvidence  of  tbe  identification  of 
associates  with  accused  and  their  presence  near 
tbe  place  of'  the  burglary  was  competent,  and 
the  tact  that  some  of  them  were  identified  as 
persons  afterwards  seen  in  jaii  is  not  objection- 
able.—State  V.  Hoerr,  129  P.  153. 

Where  a  burglary  waa  committed  by  aeveral 
persons,  evidence  was  admissible  on  the  trial  of 
one  of  them  of  tbe  arrest  of  others  at  his  home 
for  another  crime  and  his  dealings  with  them 
after  their  arrest,  for  the  purpose  of  showing 
bis  associations. — Id. 

8  422  (Uk].Cr.A]^p.)  Any  fact  or  circumstance 
which  has  probative  value  as  to  a  conspiracy, 
or  the  purpose  for  which  it  was  formed,  and 
anything  done  in  pursuance  thereof,  is  admis- 
sibJe  against  a  co-conspirator  on  trial  for  a 
speci&c  offense  included  in  tbe  conspiracy. — 
Bond  V.  State,  129  P.  666. 

8  423  (Kan.)  Where  several  persons  commit- 
ted a  burglary,  evidence,  on  the  trial  of  one  of 
them,  as  to  a  conversation  with  defendant  and 
tbe  finding  of  articles  furnished  to  bis  associ- 
ates on  a  chicken  ranch  rented  by  him,  held  ad- 
missible.—State  T.  Hoerr,  129  P.  153. 

6  423  (Okl.Cr.App.)  Where  a  conspiracy  is 
entered  into  to  do  an  unlawful  act  or  accom- 
plish an  unlawful  purpose,  the  conspirators  are 
responsible  for  all  that  is  said  or  done  pnxwor 
ant  to  the  conspiracy  by  their  co-conapiraton 
till  tbe  purpose  has  been  fully  accomplished. — 
Bums  V.  StatCj  129  P.  657. 

The  responsibility  of  conspirators  for  the 
language  or  conduct  of  co-conspirators  la  not 
confined  to  tiie  accomplishment  of  the  common 
purpose,  but  extends  to  all  declarations  and 
acta  incident  to  the  common  design.— Id. 

8  423  (Okl.Cr.App.)  Where  persons  enter  into 
a  conspiracy  to  bribe  officers,  all  said  and  done 
pursuant  thereto  by  any  of  the  oon^titaturs 
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wfaicfa  tends  to  throw  light  on  the  specific 
charge  of  briber;  against  one  is  admisstble  In 
evidence.— Bond  v.  State,  129  P.  666. 

S424  (Okl.Cr.App.)  In  a  proeecotioD  for  as- 
•anlt  with  intent  to  kill,  declarations  of  a  for- 
mer wife  of  the  prosecuting  witness,  illicit  re- 
lations between  whom  and  the  defendant  gave 
rise  to  the  difficulty,  six  months  after  the  shoot- 
ing, but  prior  to  her  marriage  to  defendant, 
were  admissible  in  evidence ;  a  conspiracy  be- 
tween her  and  defendant  being  claimed. — Bams 
T.  State.  129  P.  (157. 

Declarations  and  conduct  of  a  oo-conapirator 
after  the  conspiracy  haa  terminated,  and  not 
in  the  presence  of  defendant,  are  not  admissi- 
ble against  him.— Id. 

S427  (Kan.)  Where  a  burglary  Is  committed 
by  sereral  persons,  some  actively  participating, 
others  counseling  and  abetting,  and  one  is  on 
trial,  evidence  of  his  aBsocIation  with  others 
tending  to  show  a  guilty  combination,  when  lim- 
ited to  a  reasonable  time  before  the  bnrglary, 
is  admissible.— State  v.  Hoerr,  129  P.  ICS. 

<H)  DooHteataryr  HTidciiee  aad  BxcIwIob 
ot  Pmrol  EiTldemoe  Tbereby. 

§430  (C^l.Cr.App.)  A  certified  copy  of  the 
record  of  the  United  States  iDternaf  xevenne 
collector,  showing  the  payment  of  a  special  reve- 
nue tax  as  a  retail  liquor  dealer,  is  admissible. 
—Hargrove  v.  State,  129  P.  74,  following  Bil- 
lingsley  v.  Same,  113  P.  241,  4  OW.  Or.  597. 

1 434  (Kan.)  An  objection  to  the  testimony  of 
a  cashier  to  the  correctness  of  ledger  entries 
showing  the  amount  of  money  in  the  bank  when 
barglanzed,  based  on  the  fact  that  he  did  not 
personally  make  the  entries,  cannot  be  anitaln- 
«d.-State  T.  Hoerr,  129  P.  163. 

<J)  TeatlmoMr       AeooMyllcea  amA  Oote* 

1 507  (Okl.Gr.ATip.)  The  term  "accomplice.** 
In  Comp.  Laws  19m,  |  6836,  relating  to  the  un- 
corroborated testimony  of  an  accomplice,  means 
cne  culpably  implicated  in  the  commission  of 
the  crime;  in  other  words,  an  associate,  one 
who  knowingly  co-operates  in  the  commission 
of  the  crime.— Hendrix  v.  State,  129  P.  78. 

A  participant  in  a  game  of  poker  or  other 
prohibited  game  played  for  money  is  an  accom- 

flice  of  his  advei-sary  within  Comp.  Laws  1909, 
6836,  relating  to  corroboration  of  testimony 
«f  an  accomplice. — Id. 

S5il  (Nev.)  E}vidence  of  other  unlawful 
games  played  on  defendant's  premiseSj  and  that 
the  game  in  question  was  played  behind  locked 
doors,  held  to  furnish  sufficient  corroboration  of 
the  evidence  of  accomplices  required  by  Rev. 
I*aws,  S  7180,  to  sustain  a  conviction. — State  v. 
Williams,  129  P.  317. 

SI  51 1  (Okl.Or.App.)  Testimony  of  an  accom- 
lice  held  sufficiently  corroborated  by  other  evi- 
ence  to  justify  a  conviction  of  gnilt  of  playing 
a  game  of  poker.— Uendrix  t.  Stote,  129  P.  78. 

<Ii)  BTtdeaee  mt  Prellmlnarr  KmmiBatlon 

or  mt  Former  Trial. 

8  547  (Wash.)  Upon  the  second  trial  in  a 
prosecution  for  forgery,  a  copy  of  an  affidavit 
which  had  been  introduced  at  the  first  trial  is 
admissible,  where  the  officials  having  charge  of 
the  files  testified  that  a  diligent  search  had  fail- 
ed to  enable  them  to  find  it.  and  that  this  was 
a  reproduction  of  the  original.— State  v.  Peeples, 
129  P.  108. 

S  548  (Wash.)  A  copy  of  an  affidavit  admitted 
In  evidence,  the  original  having  been  loit  after 
the  first  trial,  is  as  much  evidence  of  what  was 
said  or  sworn  to  as  the  oifglnaL— State  Pee- 
ples, 129  P.  108. 

(H)  Welcbt  and  Snttcleaer. 

{554  (CaLApp.)  Where  there  was  circum- 
stantial evidence  that  defendant  killed  deceased, 
testimony  by  defendant  that  be  kiHed  deceased. 


bnt  in  self-defense,  need  not  be  accepted  as 
a  whole  by  the  Jury,  but  they  eould  credit  or 
disbelieve  any  of  the  narrated  circumstaocea. 
—People  V.  B^selle,  129  P.  477. 

S656  (Colo.)  Where  statements  of  accused 
were  introduced  by  the  state  as  a  part  of  its 
case  in  chief,  the  state  was  not  concluded  there- 
by, but  the  weight  to  be  given  them  was  for  the 
jury. — Qankyo  Mitsunaga  v.  People,  129  P.  241. 

1558  (Okl.Cr.App.)  Though  the  testim^^y  of 
defendant  and  his  witnesses  Is  uncontr:.  atcted 
and  not  directly  impeached,  the  jury  may  dis- 
r^ard  it  or  give  it  such  weight  as  is  deemed 
proper,  where  there  are  facts  and  circumstanc- 
es In  evidence  tending  to  lessen  the  probability 
that  such  testimony  is  tme.— Wainscott  t.  State. 
129  P,  OSS. 

XL  TIME   OF  TRIAI.  AITD  OOKm- 
UANOE. 

S  573  (OkLO.App.)  A  person  charged  with 
contempt  committed  oat  of  the  presence  of  the 
conrt  or  jrfdge  ii  entitled  to  a  speedy  trial 

fiaranteed  by  Const,  art.  2,  {  20. — NIodoIs  v. 
tate,  129  P.  673. 

S  575  (Wash.)  Const,  art.  1,  |  22,  guarantee- 
ine  a  speedy  public  trial,  but  prescribing  no  def- 
inite time,  applies  to  all  the  time  during  which 
acctised  is  subject  to  trial;  and,  after  a  statu- 
tory provision  therefor  has  been  satisfied  by  a 
first  trial,  the  time  of  retrial  is  necessarily  left 
to  the  discretion  of  the  trial  court.— State  v. 
Miller,  129  IP.  1100. 

The  light  to  a  speedy  public  trial  under  Const 
art.  1,  S  22,  is  waived  by  failure  to  ask  for  a 
trial  or  to  claim  the  right  until  the  cause  has 
been  definitely  set  for  trial  upon  the  request  of 
the  state,  and  then  only  by  a  motion  to  dls- 
mlss.- Id. 

S  97S  (WashO  Bern.  A  BaL  Code,  |  2312.  re- 
quiring a  dismissal  of  an  inCormatron,  unless 
accused  Is  tried  within  60  days  after  it  Is  filed, 
held  mandatory,  but  satisfied  by  a  first  trial 
within  the  60  days,  and  that  the  time  for  a  re- 
trial was  addressed  to  the  discretion  of  the 
court.— State  v.  Miller,  129  P.  1100. 

A  demand  for  trial,  resistance  of  a  postpone- 
ment, or  some  other  effort  to  obtain  a  speedy 
trial,  must  be  shown  to  entitle  accused  to  a  dis- 
charge, under  a  directory  statute  providing  for 
a  speedy  trial;  and  even  a  mandatory  statutory 
provision  is  waived  by  a  failure  to  ask  for  a 
dismiBsal  until  Just  before  trial. — Id. 

On  appeal  by  the  state  from  a  judgment  dls- 
mlssing  a  criminal  action  on  the  ground  that 
defendant  had  not  been  brousbt  to  trial  within 
the  time  limited  by  law,  held  that  the  affidavit 
of  the  prosecuting  attorney  In  opposition  to  the 
motion  to  dismisa  showed  sufficient  excuse  for 
failore  to  bring  defendant  to  an  earlier  trial.— 
Id. 

I  586  (Okl.Cr.App.)  An  application  for  a  con- 
tinuance is  addressed  to  the  sound  discretion  of 
the  court.— Houghton  v.  State,  128  P.  1105. 

S593  (Okl.Cr.App.)  A  continuance  for  ab- 
sence of  (me  of  appefiaot's  local  attorneys  was 
not  error  where  the  leading  counsel  was  an 
able  criminal  lawyer  and  was  assisted  by  a  \ 
local  counsel.— Jones  v.  State,  129  P.  446. 

{596  (OkI.Cr.App.)  The  defendant  is  not  ea-  ■ 
titled  to  a  continuance,  as  a  matter  of  right, 
to  secure  cnmulatiTe  testimony.— Jones  t.  State, 
129  P.  446. 

ZH.  TBIAX.. 

(A)  Prellmlnarj  Proeeedlasa. 

S  627  (Okl.Cr.App.)  A  person  accused  of  con- 
tempt committed  out  of  the  presence  of  the 
court  or  judge  is  entitled  to  a  copy  of  the  accii- 
sation,  as  reqaiied  by  Const,  art  2,  I  20.^ 
Nichols  T.  State,  129  P.  673. 
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(B)  Coarae  «nd  Conduct  of  Trial  in  Gen- 
eral. 

S  635  (OU.Cr.App.)  A  person  accused  of  con- 
tempt committed  out  of  the  presence  of  the 
cot^  or  judge  is  entitled  to  a  public  trial,  aa 
Kueranteed  by  Const,  art  2,  i  20.— Nich(dB  v. 
State.  129  P.  673. 

1641  (Okl.Cr.App,)  A  person  accused  of  con- 
tempt committed  oat  of  presence  of  the 
court  or  judge  Is  entitled  to  be  beard  by  bim- 
iielf  and  couUBel.  as  guaranteed  by  Const,  art 
2,  §  20.— NicbolB  V.  State,  128  P;  073. 

1656  (Okl.Cr.App.)  A  remark  of  the  court 
In  ruling  on  the  admissibility  of  evidence  as  to 
a  conspiracy  that  the  connection  6f  defendant 
therewith  bad  been  shown  was  cured  by  its 

Eapt  withdrawal,  and  an  instruction  to  tbe 
not  to  consider  it— Bond  t.  State,  129  P. 

Where  the  trial  coart  in  the  presence  of  the 
jury  inadvertently  expresses  an  opinion  as  to 
tbe  effect  of  testimony  and  on  objection  prompt- 
ly withdraws  the  remarks,  and  instructs  the 
jury  not  to  consider  them,  this  will  ordinarily 
cure  the  error.— Id. 

(C)  Reception  of  Bvldcae*. 

S662  (Okl.Cr.App.)  A  perscm  accused  of 
contempt  committed  oat  of  the  presence  of  the 
court  or  Judge  is  entitled  to  be  confronted  with 
the  witnesses  against  him.— Nichols  t.  State, 
129  P.  673. 

8  673  <0kL0r.App.)  Where  evidence  of  the 
reaBons  for  tbe  presence  of  an  officer  in  a  cer- 
tain place  is  admitted  to  show  his  motive  in  go- 
ing tnere,  such  evidence  should  be  limited  by 
instruction  prohibiting  the  jury  to  consider  It 
for  any  other  purpose. — McRae  v.  State,  129 
P.  71. 

{680  (OkI.Cr.App.)  On  trial  for  murder.  It 
is  error  to  hold  that  evidence  of  good  character 
Is  inadmissible  until  after  defendant  has  tes- 
tified, or  there  is  evidence  of  self-defense.— 
Gilbert  T.  State,  129  P.  671. 

(D)  Objections    to   Evldenec,   Hetlona  to 
Strike  Ont.  and  Ezeeptlona. 

{ 696  (Cal.App.)  A  motion  to  strike  out  the 
testimony  of  a  witness  not  preceded  b^  an  ob- 
jection to  the  qaestion  eliciting  the  testimony  is 
properly  denied  on  that  groand^People  t.  An- 
thony, 129  P.  96& 

(Ej)  Arsnmenta  and  Comdnot  of  ConnNel. 

§720  (Wash.)  In  a  prosecution  for  forgery, 
statements  made  by  the  prosecuting  attorney 
held  not  improper,  bein^  argumentative  in  their 
nature  and  not  assertions  of  facts. — State  v. 
Peeplea,  129  P.  108. 

S72I  (Nev.)  A  statement  by  tbe  district  at- 
torney that  defendant  did  not  dare  call  witness- 
es or  put  his  brother  on  the  stand  in  bis  de- 
fense held  not  objectionable  as  a  reference  to 
defendant's  failure  to  testify  in  his  own  behalf. 
—State  V.  Williams,  129  P.  317. 

tP)  ProTlnm  of  Court  and  Jwr  la  0«b- 
eral. 

8742  (Okl.Cr.App.)  The  credibility  of  de- 
fendant's witnesses  is  within  the  excltrnve  prov- 
ince of  the  jury.— WaiDscott  v.  State,  129  P. 

655. 

S743  (Okl.Cr.App.)  The  credibility  of  de- 
fendant, testifying  in  his  own  behalf,  is  with- 
in the  exclusive  province  of  the  jury.— Wain- 
scott  V.  State,  129  P.  655. 

f  753  (Okl.Cr.App.)  Where  there  Is  proof  rea- 
sonably tending  to  sustain  tbe  allegations  of 
the  information,  the  court  has  no  ri^t  to  ad- 
vise the  jury  to  acQuit.— State  v.  Duerksen, 
129  P.  881. 

88763.764  (Colo.)  An  instruction  that  "de- 
liberately" did  not  mean  brooded  over  or  re- 
flected upon,  but  meant  an  intent  to  kill  exe- 
cuted bj  **tbe"  defendant  In  a  cool  state  of 
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blood,  was  not  on  the  weigbt  of  the  evideiioe 
for  asing;  "the"  instead  of  "a."— King  t.  Peo* 
pie,  129  P.  235. 

In  view  of  Bev.  St  1908,  8  1622,  defining 
murder  as  an  unlawful  killing  with  malice 
aforethought,  and  section  1624,  making  it  first- 
degree  murder  to  deliberately  kill  in  atteiiqitim| 
to  perpetrate  a  robbery,  an  instroetion  uat  U 
another  willfully,  etc.,  killed  decedent  and  ac- 
cused willfully,  etc.,  abetted  in  such  killing,  he 
was  guilty  of  first-degree  murder,  was  not  et^ 
roneous,  as  taking  the  degree  of  tiie  murder 
from  the  jury. — Id. 

An  instruction  that  if,  while  accused  and  an- 
other were  attempting  to  take  mon^  from  de- 
cedent by  violence,  the  other  unlawfully  killed 
decedent  when  accused  was  present,  unlawful- 
ly aiding  in  tbe  attempt  to  rob,  accused  would 
be  guilty  of  first-degree  murder,  was  not  errone- 
ous, as  taking  the  dexree  of  murder  &om  the 
jury ;  Bev.  St  1908,  f  1624.  making  it  first-de- 
gree murder  to  unlawfully  kill  whue  attempt- 
mg  to  rob.— Id. 

tO)  Meocaaitr,  n«<|«lBlte«,  and  awMaimar 
of  Inatrnotloaa. 

8774  (Kan.)  Where  evidence  of  accused's  in- 
toxication at  the  time  of  the  assault  did  not 
show  that  he  was  not  responsible  for  his  acts, 
the  court's  omif^ion  to  charge  the  exceptions  to 
the  rule  that  drunkenness  is  no  excuse  tor  crime 
was  not  error,— State  v.  Guthridge,  129  P.  1143. 

8  778  (Kao.)  Instructions  requiring  the  state 
to  prove  that  defendant,  if  not  personally  pres- 
ent, counseled  or  aided  in  tbe  commission  of  a 
crime  by  actually  helping  and  assisting  others 
and  knowingly  concealing  the  crime  and  aiding 
the  escape  of  tbe  perpetrators,  place  an  nunecet- 
sary  burden  on  the  state ;  proof  of  concealment 
not  being  essential  in  connection  with  the  other 
facU  under  Code  Cr.  Proc.  fi  115  (Gen.  St  1909, 
8  6691).— State  v.  Hoerr,  129  P.  168. 

8  786  (Colo.)  Where  the  court  had  charged 

?:enerally  as  to  the  tests  to  be  applied  by  the 
ury  in  determining  the  credibility  of  the  wit- 
nesses, it  was  not  error  to  charge  that  accused, 
wbo  testified  on  his  own  behalf,  was  subject  to 
the  same  test  as  other  witnesses,  and  that  the 
jury  should  consider  his  interest  In  the  result 
of  the  triaL — (rankyo  Mitsunaga  t.  People,  129 
P.  241.  - 

8  789  (Cal.)  An  instruction  in  a  trial  for  mur- 
der that  a  doubt  to  justify  acquittal  must  be 
reasonable,  and  that,  if  upon  ul  the  eTidrac« 
the  jury  had  an  abiding  convictiiHi  of  tbe  troth 
of  the  charge,  they  were  satisfied  beyond  a  lea- 
Bonable  doubt,  waa  objectionable. — People  t. 
Smith,  129  P.  785. 

8  789  (Okl.0r.App.)  When  the  court  instmcts 
that  it  is  necessary  to  find,  beyond  a  reasonable 
doubt  that  a  person  having  possession  of  Intox- 
icating li(|uor  had  such  liquor  for  his  own  use, 
a  conviction  cannot  be  sustained. — McGIll  v. 
State,  129  P.  75. 

8  800  (Or.)  An  instruction  that  if  the  Jury 
believed  there  were  other  people  near  by.  and 
that  prosecutrix  made  no  outcry,  there  would 
be  a  presumption  that  no  rape  was  committed 
"unless  she  has  satisfactorily  explained  why  she 
did  not  make  an  outcry,"  is  incorrect,  where  the 
jury  was  not  informra  as  to  what  would  be  a 
satUfactory  explanation. — State  t.  Hock.  129 

8814  (Ok1.Cr.App.)  It  is  not  error  to  re- 
fuse a  re(]uestea  charge  abstractly  correct, 
which  is  not  applicable  to  the  eyldeDee. — Bjta 
V.  State,  129  P.  685. 

1814  (Or.)  An  instruction  that  If  tbe  jury 
believed  there  were  other  people  near  by,  and 
that  prosecutrix  made  no  outcry,  there  would 
be  a  presumption  that  no  rape  was  committed 
"unless  she  has  satisfactorily  explained  why  abe 
did  not  make  an  outcry,"  was  error,  as  to  tbe 
quoted  part,  where  there  was  no  erideaee  of 
any  explanation.— State  t.  Sogg,  130  P.  tl& 
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1816  (Or.)  An  inBtrnction  that  flight  la  ft  fact 

wBich  tne  jury  could  consider  in  determining 
guilt  was  faulty  for  failure  to  advise  the  jurr 
to  coniider  other  facta,  where  there  was  evi- 
dence of  other  reasoDB  than  fear  of  arrest  for 
causing  the  defendant  to  flee.— State  v.  Hogg, 
126  P.  110. 

{823  (Colo.)  Any  omission  In  an  instruction 
tiiat,  to  convict  of  first-degree  murder,  the  jury 
must  find  that  the  IciUiog  was  with  deliberation 
and  premeditation,  in  not  requiring  such  Gndins 
to  be  upon  the  evidence  and  beyond  a  reason- 
able doubt,  waa  cored  by  other  instructions  to 
sabBtanti^  that  effect— Kins  v.  People,  129 
P.  285. 

(H)  Re««eata  for  iMstrnetloiu. 

1825  (Gal-App.)  Where  the  court  fully  and 
falrlv  charged  on  the  law  applicable  to  ihe  facts, 
a  failure  to  inatract  on  ai^  particular  matter 
deemed  eBsentia)  by  accnaea  was  not  error,  in 
the  absence  of  a  requested  laatmction.— People 
T.  Anthony,  129  P.  d6& 

}  829  (Kan.)  The  refusal  of  a  general  instruc- 
tion that  it  la  the  policy  of  the  law  that  it  is 
better  that  a  gnilty  person  should  escape  rather 
than  that  an  innocent  man  siiall  be  convicted 
is  not  error,  where  the  jury  was  fully  instruct- 
ed on  the  presumption  of  innocence  and  the  ne- 
cessity of  proof  of  guilt  beyond  a  reasonable 
doubt— State  v.  Hoerr,  129  P.  168. 

I  829  (OkLCr.App,)  Zt  ia  not  error  to  refuse 
a  reqneated  charge  the  anbject  of  which  is 
covered  by  instmctunia  glTen.— Byan  t.  State, 
129  P.  88B. 

di  Objectloaa  to  luMtrnotloas  or  RctuBl 
Thereof,  wd  azeepUoae. 

J  841  (Wash.)  Under  Bern,  ft  Bat  Code,  f 
SSf,  exceptions  to  the  refusal  of  Inatruetions, 

where  not  called  to  the  attention  of  the  trial 
court  before  the  motion  for  new  trial,  are  in- 
solBcient.— State  v.  Peeples,  129  P.  108. 

(J>  Owtodr,  Ooudnct.  DellbaraHoBv 
o(  Jnry. 

S  8M  (OHCr.App.)  Under  Comp.  Iaws  1909, 
S  6851,  malting  it  discretionary  with  the  trial 
court  to  permit  the  jury  to  separate  before 
the  case  is  submitted  to  them,  the  separation 
of  the  Jurors  and  conversations  between  them 
and  outsiders  while  in  charge  of  a  bailiff,  but 
not  in  his  immediate  presence,  do  not  require 
a  reversal— Burns  v.  State,  129  P.  657. 

1854  (Wash.)  Under  Bern.  Sc  Bal.  Code,  | 
846,  forbidding  the  jury  to  be  kept  together, 
except  in  felony  cases,  and  section  2150  pro- 
hibimig  separation  in  criminal  cases  except 
by  consent,  the  separation  of  a  jaror  In  a  felony 
case  is  reversible  error.  Irrespective  of  prej- 
udice—State V.  Bennett,  129  P.  409. 

1 864  (Cal.App.)  Where  the  jury,  after  delib- 
erating, returned  to  the  courtroom  for  informa- 
tion, and  for  the  removal  of  a  doubt  as  to  what 
a  witnens  had  testified  to,  and  the  court  gave 
them  the  information  sought,  and  the  doubt  was 
removed  by  agreement  of  counsel,  the  action  of 
Uie  court  sufficiently  protected  the  rights  of 
accused.- People  v.  Anthony,  129  P.  968. 

1868  (Wash.)  Since  Bern.  &  Bal.  Code,  {1 
Sw,  21w,  in  effect  prohibits  the  separation  ot 
jorors  in  a  felony  case,  if  the  court  knew  that 
a  juror  had  separated,  accused  could  not  waive 
his  rights  under  the  statute  by  failing  to  suffi- 
dently  object  to  the  separation  when  be  called 
a  question  to  the  court's  attention.— State  t. 
Bennett.  129  P.  408. 

tK)  Tcrdlet. 

1893  (Kan.)  A  verdict  finding  defendant 
guiity  of  burglary  and  larceny  in  toe  second  de- 
gree was  properly  interpreted  as  ft  conviction 
of  burglary  In  the  second  degree  and  larceny.— 
State  T.  Hoerr,  129  P.  153. 


XHZ.  MOTIONS   FOR   HBW  TBIAL 
AHD  IN  ABBEST. 

I  922  (OkLGr.App.>  When  the  court  gives  an 
instruction  requiring  the  jnry  to  find  that  ac- 
cused is  innocent  beyond  a  reasonable  donbt, 
and  a  conviction  results,  it  should  be  set  wide 
and  a  new  trial  granted.— HcGiU  v.  Stats^  129 
P.  75. 

8  9M  (Okl.Cr.App.)  A  motion  for  new  trial 
for  newly  discovered  evidence,  failing  to  state 
the  circumstances  showhig  that  the  evidence 
is  newly  discovered  and  could  not  have  been 
earlier  discovered  by  the  exercise  of  proper 
diligeiiee,  is  inkufflcient— I^an  t.  State,  129  P. 
686. 

XV.  AJerHAl^  AND  ERBOB.  AND 
CEBTIOBABI. 

(A)  Vfkna  of  Bemmirt  J«rlaUetl«a»  wad 
Rlvht  of  kenew. 

1 1028  (Wash.)  ^e  giving  of  a  bond  for  the 
performance  of  an  order  requiring  accused  to 
pay  ft  certain  amount  for  his  child's  support 
was  not  a  waiver  his  right  to  appeal  nrom 
such  order.— State  v.  CooUdge,  129  P.  1088. 

<B)  Pves«tktm11oB  and  Reservation  In  IjOW> 
er  CoDvt  of  Gronnds  of  Review. 

1  1056  (Okl.Gr.App.)  In  the  absence  of  ex- 
ceptions to  instructions,  they  will  only  be  re- 
viewed on  appeal  for  funuunental  errors.— 
^an  V.  State,  129  P.  685. 

(O)  Pvaeeedlan  tm  Traaatov  «f  Caase^ 
aad  Meet  Thereof. 

8  1070  (Okl.CrApp.1  Where  it  Is  made  to 
appear  to  the  court  that  an  appellant  has  died 

g ending  an  appeal,  the  cause  will  be  abated.— 
mith  V.  State,  129  P.  445. 
S  1084  (Kan.)  Under  Qfin.  St  1909,  I  6861 
(Code  Or.  Proc.  |  287),  defendant,  on  convic- 
tion of  a  felony,  who  appeals,  may  be  granted 
a  stay  bond  pending  hearing  on  appeal  on  a 
sufficient  undertaking  given  by  others,  which 
bond  appellant  is  not  required  to  sign. — State 
V.  Price,  129  t*.  940. 

Where  a  bond  is  presented  to  the  proper  offi- 
cer for  approval,  he  may  approve  the  same 
and  grant  a  stay,  tiiougb  the  bond  indicates 
that  It  was  intended  to  be  signed  by  others 
than  those  .in  fact  signing  It— Td. 

Where  such  bond  is  not  signed  by  all  the  par- 
ties who  it  was  agreed  should  sigi>  it,  the  sign- 
ers thereof  are  not  excused  from  liability.— Id. 

(D)  Record  and  Proceedings  BTot  la  Rec- 
ord. 

1  1087  (CaLApp.)  The  record  on  appeal  must 
show  that  notice  of  appeal  has  been  given  as 
provided  by  Pen.  Code,  1  1247.— People  v.  Mea- 
Bor,  129  P.  469. 

1  1088  (OU.Gr.App.)  The  ori^nal  indictment 
and  its  indorsements  constitute  a  necessary 
part  of  tiie  record,  and  whatever  is  properly 
shown  by  them  is  considered  aa  shown  by  the 
record.— State  v.  Hunter,  129  P.  440. 

§  1088  (Ok1.Cr.App.)  Failure  of  a  record  to 
show  arraignment  and  plea  is  not  a  fatal  de- 
fect, where  the  record  shows  that  defendant, 
without  objectien,  announced  ready  for  trial 
and  was  fairly  tried.— Byan  v."  State,  129  P. 
685. 

§  1090  (Wash.)  In  the  absence  of  ft  statement 
of  facts  or  bill  of  exceptions,  an  alleged  error 
in  that  the  court  recalled  the  jury  and  gave  ad- 
ditional instructions  cannot  be  reviewed,  though 
^e  surrounding  facts  were  set  out  by  affida- 
vit, a  copy  of  which  appeared  in  the  certified 
transcript.— State  v.  Bice,  129  P.  911. 

I  1097  (Wash.)  A  proper  bill  of  exceptions, 
without  a  statement  of  facta,  is  sufficient  to  au- 
thoiize  a  review  of  the  question  whether  accos- 
ed,  a  divorced  husband,  could  be  convicted  for 
nonsupport  of  his  minor  child  awarded  to  the 
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mother,  witb  directions  In  the  decree  to  compel 
the  hnBband  to  contribute  to  its  Bupport — State 
V.  Coolidee,  128  P.  1088. 

$  1098  (Okl.Cr.App.)  A  case-made  most  con- 
tain a  correct  index.— Burns  v.  State,  128  P. 
657. 

S  1 104  (01fl.Cr.App.)  A  transcript  of  the  rec- 
ord must  contain  a  correct  index. — Bama 
State,  129  P.  657. 

(B)  Asalffumeiit  Of  Brrori  and  Briefs. 

1 1130  (Okl.Cr.App.)  When  an  appeal  is  tak- 
en from  a  conviction,  and  no  brief  is  filed  on 
behalf  of  the  appellant,  and  no  appearance 
made  for  oral  argument,  the  reviewine  court 
will  examine  the  record  for  fundamental  errors 
only,  and.  if  none  be  disclosed,  the  judgment 
will  be  affirmed.— Moore  v.  State,  129  P.  71. 

1 1 130  (Okl.Cr.App.)  In  their  briefs  counsel 
should  die  the  volume  and  page  of  the  Okla- 
homa reports  of  the  decisions  on  which  Ihey 
rely.— Johne  v.  State,  129  P.  451. 

I  M30  (OkLCr.App.)  Where  dedsions  of  the 
8npr«ne  Court  or  the  Court  ot  Criminal  Ap- 
peals of  Oklahoma  are  dted  in  briefs  of  coun- 
sel, the  volume  and  page  of  the  state  reports 
ahonld  be  cited.— Byan  t.  State,  128  P.  68S. 

(F)  Dliialssalt  Hearlnc,   ud  lOahMrla*. 

S  ri3r  (OU.Gr.App.)  Where  a  plalntift  In  er- 
ror accepts  a  parole  pending  determination  of 
his  case,  and  the  attention  of  the  reviewing 
court  Ib  called  thereto,  the  wdt  of  error  will  be 
dismissed.— Odom  v.  State,  129  P.  445. 

11133  (Okl.Cr.App.)  Where  couBsel  for  ap- 
pellant bas  notice  of  motion  to  dismiss,  and 
makes  no  reply,  it  is  too  late  after  decision  to 
ag^ly  for  rehearing.— Yian  v.  State,  129  F. 

(G)  Review. 

§  1141  (Colo.)  Every  presumption  Is  indulged 
by  the  Supreme  Court  to  favor  of  the  correct- 
ness of  the  trial  court's  ruling,  and  a  judgment 
will  be  affirmed  unless  the  record  affirmatively 
showB  error.— King  v.  People,  129  P.  235. 

{1144  (Cal.App.)  It  cannot  be  presumed 
that  an  iDdictment  filed  May  25,  1912,  for  an 
offense  against  the  local  option  law,  effective 
November,  1911,  alleging  that  an  offense  was 
committed  "on  or  about  the  19th  day  of  May, 
1912,"  was  intended  to  charge  the  commission 
of  an  offense  at  a  time  when  the  act  described 
was  no  offense  under  the  law.— People  t.  Hill, 
129  P.  475. 

{1144  (OkLCr.App.)  Unless  the  record  af- 
firmatively shows  the  abaence  of  the  defend- 
ant during  his  trial,  the  objection  tiiat  he  was 
not  present  cannot  be  raised  on  appeaL— Burns 
V,  State,  129  P.  657. 

{list  (OkLCr.App.)  A  conviction  will  not 
be  reversed  for  refusal  of  a  continuance  unless 
an  abuse  of  discretion  is  shown.— Jones  v. 
State,  129  P.  446. 

I  i  153  (CaLApp.)  The  exerdse  of  the  court's 
discretion  in  allowing  leading  qnestiiHU  will  not 
be  disturbed  on  appeal,  save  for  abuse. — People 
V.  Anthony,  129  P.  9«8. 

$  1159  (CaLApEt.)  As  the  weight  of  the  evi- 
dence is  for  the  jury,  where  tGe  record  shows 
affirmative  evidence  establishing  all  of  the  ele- 
ments of  the  crime  charged,  this  court  cannot 
review  the  evidence.— People  v.  Hill,  129  P. 
475. 

g  1159  (Okl.Cr.App.)  The  jury  have  the  right 
to  fix  the  degree  of  crime  where  the  court 
submits  different  degrees,  and  their  verdict, 
finding  guilty  of  a  lesser  offense  than  the  evi- 
dence establishes,  will  not  be  disturbed. — Jones 
V.  State,  129  P.  446. 

1 1159  (Or.)  The  weight  of  the  testimony  in 
a  criminal  case  was  for  the  jnry,  and  could  not 
be  reviewed.— State  v.  Bilyeu,  129  P.  768. 

$  1160  (Wash.)  Where  the  verdict  of  convic- 
tion VM  supported  bj  avidenc^  th«  Appellate 
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court  cannot,  motion  for  new  trial  having  been 
denied,  interfere,  unless  there  was  error  In  the 
admission  of  evidence  or  conduct  of  the  triaL — 
State  V.  Peeples,  129  P.  108. 

§1163  (Okl.Cr.App.)  The  term  "injury," 
used,  with  reference  to  the  presumption  as  to 
effect  of  an  error  means  an  error  which  af- 
fects the  result.— Byan  T.  State,  129  P.  9SS. 

S  1 1 66/2  (Colo.)  Accused  in  a  prosecution  for 
murder  was  not  prejudiced  by  the  act  of  a 
chief  of  police  in  faiung  to  produce  articles  of 
clothing  taken  from  accused  in  response  to  a 
subpcena  duces  tecum  in  order  to  show  tbat 
such  clothing  contained  no  blood  stains,  where 
the  chief  of  police  testified  that  the  clothes  con- 
tained no  blood  stains,  and  there  was  no  evi- 
dence tbat  accused  had  worn  such  clothes  at 
the  time  of  the  homicide.— Gankyo  Hitiunaga 
V.  People,  129  P.  241. 

f  1 1661/3  (OkLCr.App.)  Attorneys  for  defend- 
ant are  entitled  to  absolutely  fair  treatment 
from  the  trial  court,  and  when  this  is  not  ac- 
corded, as  where  counsel  is  fined  coi  making  re- 
quest for  submission  of  the  question  ot  punish- 
ment to  the  jury,  a  conviction  will  be  lerened. 
— McSpadden  v.  State,  129  P.  72. 
'S  I  I68!A  (OkLGrjLpp.)  Where  there  1>  noth- 
ing to  show  tbat  an  mcompetent  Juror  was 
forced  on  defendant,  an  assignment  based  on 
a  ruling  on  a  challenge  for  cause  will  not  be 
reviewed.— Jones  v.  State.  129  F.  446. 

III66/2  (OkLCr.App.)  Courts  should  care- 
fully abstain  from  expressing  an  opinion  in 
the  presence  of  the  jury  as  to  ths  effect  <^ 
the  testimony,  and,  where  the  evidence  pre- 
sented any  issue  on  which  an  acquittal  mas  he 
based,  suidi  an  expression  will  be  reversible 
error.— Bond  v.  State,  128  P.  666. 

S  1 169  (Ck>lo.)  Accused  was  not  pr^udiced  by 
the  admission  of  a  statement  made  to  the  chid 
of  police,  where  he  subseouentiy  testified  in  his 
own  beulf  to  substantially  the  same  Caets.— 
Qankyo  Mitsnnaga  v.  People,  129  P.  241. 

S  1 1 69  (Kan.)  Error  in  the  admisdon  of  evi- 
dence as  to  the  sale  of  clothes  by  defendant 
several  montiiB  before  the  bucijary,  improper 
cross-examination  of  defendant  as  to  a  debt  cmi- 
tracted  several  yearn  previously,  and  testimony 
of  one  of  his  associates  that  skeleton  keys  in 
his  possession  were  watch  charms,  were  not 
prejudiciaL— State  v.  Hoerr,  129  P.  153. 

^liere  a  burglary  was  committed  by  several 
persons,  the  adioission  of  evidence  on  the  trial 
of  one  of  them  of  statements  of  one  of  his  as- 
sociates that  he  went  under  other  names  was 
not  prejudicial  where  that  fact  had  been  proven 
already.— Id, 

S  1 169  CNev.)  The  admission  of  Improper  evi- 
dence is  Dot  as  a  rule  prejudicial,  where  subse- 
quently withdrawn  witn  directions  to  the  Jurr 
to  disregard  it— State  v.  Urie,  129  P.  305. 

Any  error  in  admitting  a  confession  in  evi- 
dence was  cured  by  the  court's  action  in  sub- 
sequently striking  it  and  directing  the  jury  not 
to  consider  it,  and  afterwards  instructing  that 
the  evidence  .itricken  by  order  of  court  should 
not  be  considered.- Id. 

An^  error  in  admitting  an  alleged  confession 
In  evidence  could  not  have  prejudiced  accnsedL 
where  he  testified  to  snbstantEallj  the  aaine  facta 
stated  in  the  confession.~Id. 

1 1 169  (OkLCr.App.)  Where  hearsay  ertdenee, 
erroneously  admitted,  reas<mably  contributed  to 
the  ccmviction,  its  reception  could  not  be  re- 
garded as  harmless.— AIcBae  t.  State,  129  P. 

11169  (OkI.Cr.App.)  Any  error  in  the  ad- 
mission of  testimony  of  orosecutiug  witness 
was  not  ground  for  reversal  where,  on  defend- 
ant's own  testimony,  the  jury  could  not  have 
done  otherwise  than  convict.— Burns  v.  State, 
129  P.  667. 

I  1169  (OkI.Cr.App.)  If  the  guilt  of  accused 
is  conclusively  established,  and  a  jury  could 
not  have  arrived  at  a  different  verdict,  a  con- 
viction will  not  bt  Mt  aaid*  beeuM  of  the 
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sdmission  of  illegal  testimony.— Bond  v.  State, 
129  P.  666. 

S  N7I  (Colo.)  Accused  was  not  prejndiced  by 
a  narration  of  purported  confessions  in  the  open- 
ing statement,  where  such  confessions  were  aft- 
erwards held  competent  and  admitted  in  evi- 
dence.—Gankyo  MitBunaga  v.  People.  129  P. 
241. 

§1171  (Wash.)  Circumstance  that  assisting 
counsel  for  the  state,  in  seeking  a  copy  of  the 
information,  may  have  uniDtentionally  uucot- 
ered  defendant's  picture  taken  io  prison,  to  the 
notice  of  any  one  then  observing  him,  in  the 
absence  of  a  showiilfc  that  any  of  the  jurors 
saw  it,  held  harmless.— State  v.  Cohen,  129  P. 
891. 

{1172  (Colo.)  Error  in  an  Instruction  in  plac- 
ing the  harden  on  accused  of  showing  that  the 
homicide  was  not  committed  in  an  attempt  to 
rob  in  order  to  authorize  a  conviction  of  sec- 
ond-degree marder,  held  prejudicial,  where  the 
instructions  submitted  the  theory  of  an  actual 
design  to  kill  and  also  of  a  homicide  committed 
ia_perpetrating  robbery  without  actaal  design. 
-King  V.  People,  129  P.  235. 

{  1172  (Kan.)  Instructinne  placing  an  unnec- 
essary burden  on  the  state  do  not  prejudice  the 
defendant.— State  v.  Hoerr,  129  P.  153. 

I  1172  (Kan.)  An  instruction  treating  an  at- 
tempt to  commit  rape  as  a  degree  of  the  crime 
of  rape,  while  it  la  a  separate  offense,  was  not 
prejudicial.— State  v.  Gutbridge,  129  P.  1148. 

S  1172  (Okl.Cr.App.)  Where  the  guilt  of  ac- 
cused is  conclusively  established,  errors  in  ia- 
Btructions  wMch  could  not  have  injured  the 
appellant  are  not  ground  for  reveraaL— Johns 
T.  State,  129  P.  4Sf. 

81175  (Okl.Cr.App.)  Where  defendant,  in- 
dicted for  murder,  is  found  guilty  of  mnn- 
slaughter  in  the  second  degree,  a  conviction 
will  not  he  reversed  on  the  ground  that  he 
should  have  been  convicted  of  murder  or  man- 
slaughter in  the  first  degree  or  acquitted.— 
Jones  V.  State,  129  P.  446. 

SII75  (Okl.Cr.App.)  A  conviction  of  man- 
slaughter will  not  he  reversed  because  the  ap- 
pellate  court  Is  of  the  opinion  that  the  ac- 
cused should  have  been  convicted  of  murder. — 
Byan  v.  State,  129  P.  685. 

S  1 178  (Nev.)  Accused's  counsel  waived  as- 
rignments  of  error  not  discossed  In  his  brief.— 
State  V.  Urie,  129  P.  SOS. 

(H)  DeterMiaatlon    aad    Dlapoalilon  of 
Cause. 

11182  (Okl.Cr.App.)  Where  the  evidence 
clearly  establishes  the  commission  by  accused 
of  the  crime  alleged,  and  no  material  error  In 
the  trial  is  shown,  the  conviction  will  be  af- 
firmed.—Green  V.  State,  129  P.  683. 

I  1183  (Okl.Cr.App.)  Where  the  court  refuses 
to  submit  the  question  of  punishment  to  the 
jury,  such  refusal  will  not  necessarily  result  in 
a  reversal,  but  the  reviewing  court  may  so  mod- 
ify the  judgment  by  reducii^  the  punishment 
as  to  prevent  injustice.— McSpadden  v.  States 
129  P.  72. 

S  1186  (Mont.)  In  view  of  Kev.  Codes,  SS  9415 
and  9548,  requiring  technical  errors  to  be  dis- 
r^atded,  improper  argument  of  counsel  is  no 
ground  for  revcvsal,  where  not  affecting  accus- 
ed's sul»itantial  rights.- State  t.  Mnrphy,  129 
P.  105a 

XVn.  PUHISHMEMT  AND  PRETEN- 
TION OF  ORQCE. 

11206  (Idaho)  Rer.  St  1887,  |  6312,  only 
prescribes  the  punishment  for  felonies  where 
punishment  is  not  prescribed  by  other  lections. 
—Ex  parte  Miller.  129  P.  1075. 

Hie  maximum  punishment  for  misdemeanors 
Is  fixed  by  Rev.  St.  1887,  f  6313,  where  it  is 
not  otherwise  fixed  by  other  sections  of  the  stat- 
otar— Id. 


}(2I3  (Kan.)  Laws  1911,  c.  163,  making  It 
an  offense  for  a  husband  to  desert  and' omit  to 
support  his  wife  and  children,  is  not  unconsti- 
tutional as  providing  an  unusual  panlldiment. — 
SUte  T.  GiUmore,  129  P.  1123. 

CROPS. 

See  BaDroads,  {  481. 

CROSS-COMPUINT. 

See  Pleading,  I  207. 

CROSS-EXAMINATION. 

See  Evidence.  |  568;  WitneSBes,  K  268-277, 
372.  388. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  Orlmlnal  Law,  S  12ia 

CUSTODY. 

See  Divorce,  «  289-808;  Habeu  OorptM,  H 
86,  99;  Insane  Persons. 

CUSTOMS  AND  USAGES. 

See  Banka  and  Banking,  S  143. 

DAMAGES. 

See  Appeal  and  Error.  g£  10(17,  1170;  Attorney 
and  Client,  §  14i>;  Brcarli  of  Marriage  Prom- 
ise, fi  28;  ntnlois,  S  ;;,s;  Carriers,  {  335; 
Death,  H  r-xeciition,  §  472;  False 

Imprisonnn  nt.  SS  27.  SO.  'M  36;  Husband  and 
Wife.  8  20!>;  Infjints.  S  ss ;  Injunction,  8 J 
46,  195;  Morlsn^Ts.  §  22';;  Municipal  Cor- 
porations, fiS  4(i2,  H71.  S-i',:  Officers,  8  119; 
Principal  and  Aguut,  §  S^;  Railroads,  |  481; 
Sales,  I  418 :  Towns,  §  61 ;  Trover  and  Gon- 
version,  |  49. 

m.  oBonnDft  and  subjects  of 

OOIIFBNSATOBT  DAMAGES. 

(A)  Direct  or  Remote,  Contluyent*  or 
Prospeetlve  Oonseanencea  or  I^osaes. 

{33  (Wash.)  If  the  person  injured  was,  at 
the  time  of  the  injury,  infirm  in  l>ody,  and  such 
infirmity  was  aggravated  by  such  injury,  the 
jury  should  estimate  the  amount  to  he  allowed 
for  such  aggravation.— Zolawenski  r.  City  of 
Aberdeen,  129  P.  1090. 

(B)  AwrsTfttlOB,  Hltlffatlosi  and  Beanti- 

tlon  of  Lo»a. 

162. (Wash.)  Purchaser  of  animals  to  which 
seller  agreed  to  furnish  registration  certificates 
held  under  no  obligation  to  mitigate  bis  dam- 
ages by  liimself  procuring  the  certificates,  where 
such  procurement  necessitated  information  not 
in  his  possession,  but  in  the  possession  of  the 
seller.— Tamaoka  v.  Kloeber,  129  P.  387. 

VI.  HEASUBE  OF  DAMAGES. 

(B)  Injnrle*  to  Property • 

§  1 09  (Okl.)  For  injuries  to  real  property  aoB- 
ceptihle  of  remedy  by  abatement,  the  owner 
may  recover  damages  on  account  of  the  impair- 
ed use  up  to  the  time  of  suit — City  of  Ardmore 
V.  Orr,  129  P.  867. 

When  a  cause  of  injury  to  real  property  Is 
abatable  either  by  an  expenditure  of  labor  or 
money,  it  will  not  be  regarded  as  permanent  in 
determining  the  measure  of  damages  therefor. 
—Id. 

§  1 1 0  (Okl.)  For  permanent  injuries  to  real 

property,  the  owner  may  recover  the  amount 
representing  any  permanent  depreciation. — City 
of  Ardmore  v.  Orr,  129  P.  867. 

(C)  Breach  of  Contract. 

1 123  (Kan.)  Where  only  particular  changes 
are  necessary  to  make  a  building  conform  to  the 
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contract  otherwise  substantially  performed,  their 
reasonable  cost  Is  the  measare  of  damagw.— Mc- 
Cane  t.  Ratdiff,  129  P.  1167. 

YH.  INADEQUATE   AITD  EXCESSIVE 
DAMAGES. 

§  130  (Mont)  Evidence,  in  a  street  car  pas- 
seojier'B  action  for  uersooai  injuries  in  a  derail- 
ment, XeU  not  to  snow  Injuries  of  oucli  severity 
as  to  sustain  a  verdict  (or  $2,700.— Kmenon  T. 
Butte  Electric  Ry.  Co.,  129  P.  319. 

fi  131  (Wash.)  A  recovery  of  $1,000  for  severe 
injuries,  consistias  of  two  brolren  ribs  and  oth- 
er bruises,  was  not  excessive.— ^^uof  v.  Stand- 
ard Ice  Co.,  129  P.  101. 

S  132  (Kan.)  Where  a  postal  cleric  was  20 
years  of  age  when  injured,  and  received  a  salary 
of  (1300,  and  bis  general  health  and  prospects 
were  good,  and  his  injury  permanently  affected 
his  kneejoint,  and  he  was  internally  injured,  a 
verdict  for  S9,000  was  not  excessive.— -Madison 
V.  Kansas  City.  H.  &  O.  Ry.  Co..  129  P.  1157. 

Vm.  PIiEADXNO,  ETIDEKOE,  AMD 
ASSOniENT. 

<A)  Pleading. 

S  158  (Golo.App.)  The  allegations  of  the  com- 
plaint held  to  justify  the  evidence  of  Injury  to 
the  spine  and  back  and  nervous  system  directly 
resulting  from  the  specific  Injuries  alleged.— 
Denver  Olty  Tramway  Co.  v.  Gawtey,  129  P. 
268. 

1 168  (Or.)  Where  the  complaint  in  a  person- 
al mjoiy  case  charged  that  the  injury  permanent- 
ly Impaired  plaintiffs  hearing  on  the  left  side, 
the  testimony  of  a  doctor  that  hearing  on  that 
side  was  not  totally  destroyed  was  properly  ad- 
mitted.—Morgan  V.  Bross,  129  P.  lia 

(C)  Proceedlnscs  for  Aaaeaament. 

1 208  (Colo-App.)  Evidence  of  a  blow  on  the 
head  brMking  the  bridge  and  knocking  out  plain- 
tifTs  false  teeth,  and  of  severe  wounds  and  bruis- 
es on  the  back  and  left  hip,  held  to  carry  to 
the  jury  the  question  of  damages  for  permanent 
injury  to  back,  spiuK,  or  left  hip.— Denver  CSty 
Tramway  Co.  v.  Oawley,  129  P.  258. 

1 215  (Colo-App.)  An  instruction  directing  the 
jury  to  consider  all  the  facts  in  evidence  in 
awarding  damages  was  not  objectionable  as  per- 
mitting exemplary  damages,  especially  where  the 
verdict  indicated  that  no  such  damages  were 
allowed.— Denver  City  Tramway  Co.  v.  Oawley, 
129  P.  26a  - 

DEATH. 

See  Abatement  and  Revival,  IS  54-77 ;  Action, 

L67;  Assignments,  {  24;  ConBtitational 
W.J  205;  Courts,  {  208:  Criminal  Law, 
fi  1070;  Electricity,  |  19;  Evidence,  {  373; 
MarriagR,  §  60:  Master  and  Servant.  |{  89, 
270,  278,  280;  NegUgenee,  {  184;  Statutes,  H 
72,  117. 

H.  ACTIONS  FOR  0AU8INO  DEATH. 
(A)  Rlvht  of  Action  and  Defenses. 

IS  (Gal.)  Civ.  Code,  J  1970.  while  not  lepeal- 
\ug  Code  Civ.  Pxoc.  1 377,  held  to  bar  an  aoinin- 
istrator's  right  of  action  to  recover  damages 
from  ao  employer  suffered  by  a  dependent  neph- 
ew of-  a  deceased  servant  who  was  killed  oe- 
cause  of  the  negligence  of  a  servant  engaged  In 
another  line  of  work. — Pritchard  v.  Whitney 
Estate  Co.,  129  P.  989. 

St.  1907,  p.  119,  amending  CSv.  Code,  |  1970, 
and  giving  a  right  of  action  for  damages  against 
an  employer  In  favor  of  ao  employ^  whose  death 
is  caused  from  n^Ilgence  of  a  fellow  servant  is 
constitutional.— Id. 

{  1 1  (Wash.)  Since  no  r^ht  of  action  for 
wrongful  death  existed  at  common  law,  the 
right  is  entirely  governed  by  statute. — Koloff 
V.  Chicago,  M.  &  P.  a  Ry.  Co.,  129  P.  39& 

f  14  (Cal.)  Under  Civ.  Code,  {  1970,  giving  a 
right  <a  aeaon  to  the  administxator  <»  enipl(^te 


klUed,  held,  that  the  admlnla^tor  of  an  am- 
pIoy6  Ullea  by  the  negligence  of  a  servant  en- 
gaged in  another  line  of  work  had  no  right  of 
action  for  damages  suffered  by  a  droendent 
nephew  of  the  deceased.— Pritehard  v.  Whitney 
Estate  Co.,  129  P.  989. 

§31  (Wash.)  Under  Rem.  &  BaL  Code,  | 
1^,  the  widow  may  initiate  the  action  by  con- 
sent for  herself  and  children  to  the  administra- 
tor to  sa&— Koloff  T.  Chicago,  M.  &  P.  8.  Ry. 
Co.,  129  P.  398. 

132  (Wash.)  Under  Rem.  &  BaL  Code.  S 
183,  creating  a  right  of  action  for  wrongfm 
death,  the  sole  beneficiarlhs  are  the  decedent's 
widow  and  children,  and  not  the  parents  or 
collateral  heirs.— Koloff  v.  Chicago,  M.  &  P.  8- 
Ry.  Co..  129  P.  89& 

(O)  Parties  and  ProecM. 

142  (Wash.)  Under  Rem.  &  Bal.  Code,  | 
183,  only  a  single  action  for  wrongful  death 
may  be  maintained,  either  by  the  widow  and 
children  or  by  the  decedent's  personal  repre- 
sentative, wiui  the  consent  of  the  widow  and 
children  for  their  benefit — Koloff  v.  Chicago, 
M.  &  P.  S.  Ry.  Co.,  129  P.  39& 

(B)  Damasoa,  Porfoltnre,  or  Fine. 

185  (Mont)  Plaintiff,  the  mother  of  deceased, 

who  was  altogether  dependrat  on  him  for  sap- 
port.  In  an  action  for  his  wrongful  death,  was 
entitled  to  recover  all  his  wages  until  he  be- 
came of  age.  charged,  however,  with  the  harden 
of  his  support,  and  such  proportion  oi  bis  earn- 
ings after  he  became  of  age  as  ^  nright  rea- 
sonably have  expected  to  receive  from  htm.T— 
Hollenback  v.  Stone  ft  Webster  Engineeriiig 
Corporation,  129  P.  1058. 

i  99  (Idaho)  Where  a  husband  and  father  in 
good  health,  32  years  old,  and  earning  $85  per 
month,  was  electrocuted  through  the  negligence 
of  defendant,  a  verdict  for  $15,000  for  the  wid- 
ow and  two  minor  children  is  not  excessive. — 
Staab  V.  Rocky  Mountain  Bell  Telephone  Co^ 

129  P.  loreT^ 

I  99  (Mont.)  In  view  of  Rev.  Codes,  }  6486. 

6roviding  that  damages  for  wrongful  death  may 
a  snch  as,  under  aU  tiie  circumstances  of  the 
case,  may  be  jnst.  and  ot  the  evidence  in  a 
mother's  action  for  death  of  her  minor  son, 
held,  that  a  verdict  for  $18,000  was  not  exces- 
sive.—Hollenback  V.  Stone  &  Wdwtar  Bngineex^ 
ing  Corporation.  129  P.  1058. 

DEBTOR  AND  CREDITOR. 

See  Fraudulent  Conveyances. 

DECEIT. 

See  Fraud. 

DECLARATION. 

See  Pleading 

DECLARATIONS. 

See  Criminal  Law.  I  412;  Brldenost  H  274 

813. 

DECREE. 

See  Divorce,  H  168,  808,  820;  MortgMW^  « 
4M^  497.  643;  Quieting  Tltie.  f  49. 

DEDICATION. 

See  Municipal  Corporations,  i  40(K 

H.  OPEBATIOIT  ANI>  EFFECT. 

S  53  (Kan.)  Under  Gen.  St  1909.  i  6528.  the 
execution  and  recording  of  a  plat  by  the  owner 
of  land  in  which  a  blooL  was  reserved  for  a  park 
vested  the  fee  in  the  coutt^  In  trost  for  nae 
by  the  public  as  a  park.r-<9^  of  Hntddnam 
V.  Danley,  129  P.  168. 

S66  (Kan.)  In  Laws  1877,  c  190.  |  6.  vro- 
ing  that  alleys  and  streets  or  other  pabUc 
reservations,  when  vaoated,  shall  MTMt  «•  tte 
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owneni  of  lots  adjacent  or  abattlng  tbereto,  tbe 
word  "adjacpQt"  Icclndea  lota  trontlns  on  a 
vacated  park  which  is  surrounded  by  streets, 
and  the  park  reverts  to  the  owners  of  such  lots 
rather  than  to  the  original  dedicator.— City  at 
HutcbinsoQ  T.  Danl^,  12»  P.  163. 

In  Laws  187T,  c.  190,  1  5,  providing  for  re- 
vendon  of  pnUie  reservations  when  vacated  to 
owners  of  lots  adjacent  or  abutting  thereto,  the 
term  "abutting"  ImplieB  closer  proximity  than 
"adjacent,"  and  is  an  apt  term  as  applied  to  the 
vacation  of  a  street  or  alley,  but  not  as  relat- 
Ing  to  Iota  lying  near  but  not  adjoining  tbe  va- 
cated raaervation.— Id. 

DEEDS. 

See  Acknowledgment,  S  47;  Easements,  §S  16, 
27:  Ejectment.  {  12:  Estates  TaiL  i  7 ;  Be- 
topT>eI,  f_68;  Executors  and  Administrators, 
I  388;  Homefltead,.S  118;  Husband  and  Wife, 
I  279;  Limitation  of  Actions,  fi  06;  Mort- 
gases ;  Partition ;  Taxation,  8S  736,  757-775. 
796,  813;  Vendor  and  Purchaser,  U  229,  230. 

X.  BEqUISITES  aub  tauditt. 

(A)  Nature  and  Essentials  of  Ooav«raa> 
o«B  In  General. 

S3  (OkL)  A  deed  is  a  written  histrument 
containing  a  contract,  wlilch  has  been  delivered 
by  the  party  to  be  bound,  and  accepted  by  tbe 
obligee  or  coTenantee.^-Condt  r.  Andy,  129  P. 
709. 

(D)  DellverT'. 

%  64  (Okl.)  To  constitute  a  vaUd  deed,  there 
must  have  been  not  only  an  intent  by  the  gran- 
tors to  deUver,  but  the  grantee  must  accept 
the  same  in  person  or  by  an  aatborized  agent 
—Couch  V.  Addy,  129  P.  709. 

m.  COHST'BTrCTION  ANI>  OFEKA- 
TION. 

(A)  General  Bales  of  CToastraotlOB. 

S93  (Cah)  The  actual  intent  of  the  parties 
to  a  deed  must  be  adequately  expressed  in  tbe 
deed  itself.— Fltegerald  v.  Modoc  County,  129 
P.  794. 

8  100  (Cal.)  The  circumstances  surrounding 
the  execution  of  a  deed  cannot  enlarge  or  re- 
strict the  estate  granted,  but  merely  aid  in  de- 
termining the  intent  of  the  parties. — Fitsgerald 
V.  Modoc  County,  129  P.  794. 

(B)  Pvopcrtr  ConTCT'ed. 

1 1 1 1  (Wash.)  Tbe  rule  of  strict  construction 
against  tbe  grantor  applies  where  possession  is 
taken  under  the  deed,  and  also  as  to  covenants, 

conditions,  and  limitations,  but  sliould  be  ap- 
plied with  caution  in  construing  the  description 
of  the  property  conveyed.— OoldeQ  v.  Pilcnuck 
Tribe  No.  42,  Improved  Order  of  Bedmen,  ViH 
P.  93. 

(B)  Conditions  aad  Bestrletions. 

S  155  (Cal.)  Conditions  subsequent,  tending  to 
restrict  and  defeat  an  estate,  are  construed 
atrictly  against  tbe  grantor,  and  can  only  be 
created  by  apt  language.— Fitzgerald  v.  Modoc 
Countv,  129  P.  794. 

A  clause  of  re-entry  is  not  necessary  where 
tbe  language  declares  a  condition  and  imports 
a  forfeiture—Id. 

A  provision  in  a  deed  Immediately  following 
tbe  description,  "to  be  used  as  and  for  a  coun- 
ty high  school  ground  and  premises,"  did  not 
create  a  condition  subsequent,  but  merely  de- 
clared the  puroose  for  which  the  grantor  ex- 
pected tbe  land  to  be  used.- Id. 

IV.  PX.BADXN6  AXD  EVtDEHOE. 

S207  (Or.)  In  an  action  to  quiet  title,  evi- 
dence held  to  show  that  former  owner  under 
whom  plaintiffs  claimed  made  a  deed  to  defend- 
ant's grantor.— aaA  v.  Latouiette,  129  P.  1043. 


1212  (OU.)  In  an  action  to  cancel  a  deed 
of  conveyance  conditioned  on  the  grantee  erect- 
ing and  operating  a  cotton  gin,  where  the  evi- 
dence showed  that  defendant  operated  the  iia 
one  year  and  then  let  it  remain  Idle  for  two 
years,  it  justified  a  finding  that  the  condition 
subsequent  in  the  deed  had  not  been  performed. 
—Richardson  v.  Chatfield,  129  P.  728. 

DEFAULT. 

See  Appeal  and  Error.  M  70;  78^  193;  Judg- 
ment, ill7. 106-169;  Vendor  and  Purchaser, 
H  884,836. 

DELAY.  . 

See  Cozpoistians,  |  82. 

DELEGATION. 

See  Constitatlonai  Law.  i  66. 

DELIVERY. 

See  Assignments,  §  37 ;  Bills  and  Notes,  8  64 ; 
Carriers.  H  215,  405;  Deeds,  |8  3,  64;  GUts. 
178;  Guaranty,  «  4;  Sales.  1$  3^6, 182. 

DEMAND. 

See  Eminent  Domain,  8  279;  Extradition,  { 
21 ;  Limitation  of  Actions,  {  66 ;  Officers. 
I  119 ;  Waters  and  Water  Courses,  {  152. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law.  {  404;  Evidence,  {  m 

DEMURRER. 

See  Indictment  and  Information.  1 183 :  Plead- 
ing, H  192.  194. 

DENIALS. 

See  Pleading.  }  37& 

DE  NOVO. 

See  Jnatices  of  tiie  Peace.  |  171. 

DENTISTS. 

See  FhyaidanB  and  Surgeons,  §  IL 

DEPOSITIONS. 

See  Appeal  and  EnoT,  |  801;  Oontribntlon ; 
Wltneeaea,  S  803. 

DEPOSITOR'S  GUARANTY  FUND. 

See  Banks  and  Banking,  |  78. 

DEPOSITS. 

See  Banka  and  Banking,  |9  148,  148, 

DESCENT  AND  DISTRIBUTION. 

See  Abatement  and  Revival,  {  54;  Action,  | 
57;  Adoption,  JS  3,  21;  Executors  and  Ad- 
ministrators;  Taxation,  H  86<^  867;  Wills. 

XL  PERSONS  BHTTtLED  AND  TH£IB 
BEBPBOTXVE  SHARES. 
(A)  Helm  mmA  Hmxt  «f  Kin. 

1 35  (Utah)  Where  a  mother  having  children 
a»  the  issue  of  two  marriages  died  after  inherit- 
ing property  from  a  deceased  son,  such  property 
wax  distributable  among  bis  surviving  orothen 
and  sisters  and  their  descendants  of  both  tbe 
whole  and  the  half  blood,  under  Comp.  Laws 
1907^  2840.— Oardner'a  Estate  v.  Gardner,  129 

(B)  BvrTlTlnar  HnMbSMd  or  Wife. 

1 62  (Kan.)  Tbe  righta  of  inheritance  In  the 
proper^  of  the  wife  are  not  to  be  denied  the 
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hasbatid  on  account  of  a  separatioD  agieement, 
unless  the  purpose  is  expressed  or  clearly  in- 
ferable.—Dennis      Perkins,  129  P.  165. 

DESCRIPTION. 

See  Heeliaiilcaf  lieDs,  |  186;  Mines  and  Min- 
erals, I  C6. 

DESTRUCTION. 

See  Contempt,  8  15. 

DEVASTAVIT. 

See  Bxecotors  and  Adndniatratora,  |  85. 

DEVELOPMENT. 

See  Mines  and  Minerals,  {  112. 

DILIGENCE. 

See  Evidence,  |  183;  Limitation  of  Actions,  } 
90. 

DIRECTING  VERDICT. 

See  Trial.  U  143, 178. 

DIRECTORS. 

See  Gorpontions,  H  67,  628u 

DISBARMENT. 

See  Attorney  and  Client,  8  39. 

DISCHARGE. 

See  Habeas  Corpus,  }  82;  Principal  and  Sure- 
ty, H  97^m 

DISCOVERY. 

See  Wnca  and  Minerals,  H  27,  38. 

DISCRETION  OF  COURT. 

See  Appeal  and  Krror,  fit  954-979;  Criminal 
Law.  18  576,  576.  586.  1151.  1153;  Divorce. 
»  104.  240,  286.  303;  Eminent  Domi^n.  § 
WO;  Evidence,  S  553;  Jurv.  §S  14,  103; 
Mandamus,  S  7;  Mfnee  and  Minerals,  |3S; 
New  Trial,  t  71;  Sodomy;  Trial,  |  69;  Vit- 
nesses,  }  240. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  l§  14.  61,  91,  189,  356, 
430.  ."^64.  773.  799,  927,  973;  OrimitiBl  I^w, 
{8  576,  576,  1131,  1133:  Estoppel,  I  3;  Jus- 
tices of  the  Peace,  H  160,  106;  Statutes,  J 
64:  Trial,.!  165. 

I.  voi.inrrAB'r. 

8  26  (Idaho)  Where  a  telephone  company 
and  an  electric  light  company  were  botb  made 
defendants  in  an  action  for  damages,  it  was 
not  error  for  plaintiff  to  elect  as  to  which 
defendant  be  would  proceed  against,  and  dia- 
misB  the  other.— Staab  v.  Uucky  Mountain 
BeU  Telephone  Co.,  129  P.  1078. 

DISORDERLY  HOUSE. 

See  Attorney  and  Client,  8  89. 

DISSOLUTION. 

See  Corporations,  H  606-626. 

DISTRIBUTION. 

See  Appeal  and  Error,  |  864;  Bxeentors  and 
Administrators,  |  816. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law.  «8  720,  721i  Indictment 
and  Informatioii,  U  161. 


DISTRICTS. 

na,  88  ™ 
;onrses,  8  225. 


See  Munidpid  Coiporationa^  88  460,  487 ;  Wa- 
ters and  Water  Cc 


DIVERSION. 

Se^^aters  and  Water  Ooursea,  ||  83,  151» 

DIVIDENDS. 

See  Gorporatloiis,  |  625. 

DIVORCE. 

See  Appeal  and  Error,  S  91;  Dower,  8  52;  Ha- 
beas Corpus,  8  99;  Marriage,  88  3,  22. 

IV.  JUKI8DICTIOK,  PBOCEEDINOS, 
AND  BELIEF. 

(C)  PleadlBB-. 

891  (Or.)  Where  the  complaint  in  a  divorce 
case  failed  to  allege  plaintiff's  residence  in 
the  state  for  a  year,  as  required  by  L.  O.  L.  I 
609,  the  court  md  not  have  jurisdiction,  though, 
the  parties  appeared,  and  the  whole  proceed- 
ing was  void.— Holton  v.  Holton,  129  P.  632. 

8  104  (Okl.)  In  an  action  ior  divorce  and  ali- 
mony, the  refusal  of  leave  to  file  a  third  amend- 
ed plea  three  years  after  the  first  amended  pe- 
tition, which  was  filed  when  plaintiff  knew  all 
the  facts  as  to  the  title  to  property  sought  to 
be  reached,  was  not  an  abuse  of  the  discretion 
of  the  trial  oourt^Late  t.  Vnnslow,  128  P. 
863. 

(F)  Jmdirmeiit  De«r«e. 

8  158  (GolcApp.)  Rev.  St  1908,  8  2122.  pro- 
hibiting parties  to  a  divorce  to  remarry  with- 
in one  year  from  the  granting  of  a  decree,  held 
not  to  suspend  the  operation  of  the  decree. — 
Griswold  v.  Qriswold,  129  P.  660. 

V.  AUMONT.  ALLOWANCES,  AHD 
DISPOBITIOK  OF  PBOPEBTT. 

8  23r  (CalJl.pp.)  Under  Civ.  Code,  88  130. 
137,  authorizing  the  court  denying  a  divorce 
to  provide  for  the  maintenance  of  tbe  wife  and 
children,  the  court  finding  that  neither  party 
was  entitled  to  a  divorce  could  not  award  per- 
manent alimony  and  counsel  fees  in  the 
absence  of  findiii|a  as  to  whether  the  parties 
were  living  together  and  as  to  their  finandal 
condition.— Bensen  v,  Bensen.  129  P.  596. 

8  240  (Colo.)  An  award  of  f 8,000  alimony  was 
not  an  abuse  of  discretion  where  the  defendant's 
estate  was  valued  at  from  |14,700  to  $35,000. 
and  was  accumulated  during  the  married  life 
of  31  years.— Van  Gordor  v.  Van  Gordor,  129 
P.  226. 

i  252  (Colo.)  Where  husband  and  wife  have 
lived  together  until  she  ia  unable  to  perform 
hard  labor,  and  have  by  their  joint  labor  ac- 
quired property  snflicient  to  support  thera  both 
comfortably,  when  living  togeuier,  and  she  is 
forced  to  seek  a  separation  by  the  miecondnct 
of  the  husband,  she  is  entitled  to  sufficient  prop- 
erty  to  support  her,  living  alone. — A'an  Gordor 
T.  Van  Gordor,  129  P.  226. 

8  255  (Utah)  Sale  of  land  made  pursuant  to 
an  order  and  judgment  for  alimony  by  a  court 
having  jurisdiction  held  not  subject  to  collateral 
attack  ID  proceeding  to  enforce  specific  perform- 
ance of  contract  made  in  compromise  ot  tbc 
judgment  fbr  alimony.— Moore  t.  Moore,  129  P. 
344. 

8256  (Utah)  Where  the  husband  failed  to 
comply  with  his  agreement  niade  in  compromiw 
of  a  judgment  against  him  for  alimooy,  the 
wife  was  entitled,  on  the  day  to  which  her  mo- 
tion had  been  continued  by  consent,  to  a  decree 
directing  the  sale  of  land  upon  which  her 
^^ment  was  a  Uen.— Moore  v.  Moore,  129  P. 

8  286  (Colo.)  The  decision  of  tbe  lower  court 
SB  to  ^e  amoont  sf  slimray  In  a  divoroe 
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will  not  be  disturbed  except  for  a  dear  abuse  of 
discretion.— Van  Oordor  t.  Van  Gotdor,  128  P. 
226. 

-VX.  OTOTOPY  AWP  SUPPORT  OP 

CfHIIfDBEir. 

S289  (OaLApp.)  Provisiou  of  the  OMi 
Code  relation  to  guardians  and  wards  do  not 
control  the  power  given  the  court  under  Civ. 
Code.  I  138,  in  actions  for  divorce,  to  provide 
for  tne  custody,  etc,  of  minor  children.— Rus- 
Mll  T.  Bussell,  129  P.  467. 

I  204  (CaLApp.)  Under  Civ.  Code  11  186, 
187,  authorising  ue  court,  denying  a  divorce, 
to  provide  for  the  maintenance  of  the  wife 
and  children,  the  court  finding  that  neither 
party  was  entitled  to  a  divorce  coold  not 
award  the  custody  of  the  children  to  the  wile, 
in  the  absence  of  findings  that  the  interest  of 
the  children  demanded  that  their  custody  be 
awarded  to  her,  and  as  to  whether  the  parties 
were  liTingtogether  and  as  to  their  finandal 
cottditi<ni.^en8en  v,  Benaen,  129  F.  696. 

J 1303  (CoLApp.)  After  divorce  granted  a 
fe  tor  crudty,  the  parties  having  agreed 
that  the  custody  of  their  son  should  alternate 
between  them  every  six  months,  a  mo^ca- 
tion  of  the  decree  giving  custody  of  the  son, 
tiien  10  years  old,  to  the  father,  with  provi- 
sion that  the  mother  have  him  during  all  vaca- 
tions, etc  Aeld  no  abase  of  discretion.— Rassell 
T.  BnaselU  129  P.  467. 

Where  a  divorce  decree  Is  entered,  and  tiie 
custody  of  a  child  is  given  to  each  parent  for 
six  months  out  of  the  year,  in  accordance  with 
an  agreement  between  such  parents,  such  de- 
cree does  not  render  such  agreement  final  and 
binding,  bat  the  decree  is  still  subject  to  modi- 
fication by  the  court— Id. 

1311  (Wash.)  It  Is  the  policy  of  the  law  to 
intrust  the  enforcement  of  orders  reqnlrlng 
itVport  of  minor  cblldreD  after  divorce  to  the 
courts  granting  the  divorce,  so  that  as  a  rule 
such  oraers  should  not  be  enforced  in  criminal 
procee£iif8.~State  t.  OooUdge,  129  P.  1088. 

Tii.  OPEBATioir  aud  bfpbot  of 

DIVOBOE,  Aim  BIGHTS  OF 
DrVOBCED  PEBSON8. 

1 320  (Colo.)  Marriage  contracted  in  New 
Mexico  between  residents  of  this  state,  within 
one  year  after  a  divorce  decree  between  one  of 
the  parties  and  a  third  person,  held  valid  under 
Bev.  St  1908,  If  2122,  416S.-Loth  v.  Loth's 
Ditate,  120  P.  827. 

y20  (Colo.App.)  Under  Bev.  St  IOCS,  S 
,  which  provides  that  a  decree  granting  a 
divorce  may  be  opened  or  vacated  within  one 
year,  and  whlcb  forbids  the  parties  to  remarry 
within  that  time,  the  vacation  of  such  decree 
restoring  the  former  married  status  makes  a 
second  marriage  within  that  time  ipso  facto 
▼old  in  this  state.— Griswold  t.  Qriswold,  129 

^'  DOCUMENTS. 

Bee  Grimlna!  Iaw,  H  430.  4S4;  EMdesce,  U 
888-878. 

DOMICILE. 

See  Venue.  {  82. 

S  t  (CaLApp.)  Besidence  defined  1^  PoL 
Code,  I  02,  as  the  place  Where  one  remains 
when  not  called  elsewhere  for  a  temporary 
purpose,  indicates  permanency  of  occupation^ 
Marston  v.  Watson,  129  P.  611. 

DOWER, 
n.  iNCBOATE  nrrxBSST. 

(B)  B»r,  Release,  or  Forfeiture. 

i  52  (Mont)  Under  Bev.  Codes.  {  3642.  pro- 
Tidinf  that  a  divorce  shall  restore  the  parties 


to  the  state  of  unmarried  persons,  a  divorced 
woman  cannot  become  the  mdow  of  her  former 
husband,  and  she  can  have  no  dower  interest 
in  his  estate  under  section  8708,  providing  that 
a  widow  shall  be  endowed,  etc— CMalley  t. 
CMalley.  129  P.  501. 

DRAINS. 

See  Municipal  Oorporations,  M  836,  84S;  Wa- 
tm  and  Water  Courses,  f  164, 

DRAMSHOPS. 

Se«  bitozlcating  Liquors. 

DRUGGISTS. 

i  3  (Kan.)  The  word  "store,"  as  used  tn 
Oen.  St  1909,  |  8095,  Drohibiting  the  opeoing 
of  a  store  to  retail  medicine  by  any  one  oth- 
er than  a  registered  pbarmadst  means  a  store 
of  the  same  kind  or  class  as  a  pharmacy. — 
State  V.  Hanchette,  129  P.  1184. 

Hydrogen  peroxide  is  applied  to  the  body 
only  as  a  deanaer,  and,  whfle  technically  Is  a 
medicine,  is  not  populariy  known  as  such,  and 
the  sale  thereof  is  not  regulated  by  Gen.  St 
1900, 1  809Si  xdating  to  Mdes  of  nudldnM;— Id. 

DRUNKARDS. 

8w  Criminal  Law,  H  68.  774. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law.  SS  26fr-dl2. 

DUPLICITY. 

See  Indletment  and  Information,  t  12B. 

DYING  DECURATIONS. 

See  Homicide,  H  203,  210. 

EARNINGS. 

See  Death,  }  96. 

EASEMENTS. 

See  ra^ways:  Waten  and  Water  Courses,  | 

154. 

I.  OBEATIOTT.  EXISTENOE.  AHS 
TBBMnrATIOM. 

S  16  (Cal.)  Deeds  by  a  trustee  in  a  deed  of 
trust  given  to  secure  payment  of  money  and 
authoming  trustor  to  demand  reconveyance 
would  reconvey  any  easements  attached  to  the 
land  conveyed  if  the  tmstor  be  treated  as  own- 
er; the  tmstee's  conveyance  being  as  trustor's 
a|ent— Xeney  Farm  Co.  v.  Atlanta  Bealty  Co., 

1 27  (Cal.)  A  deed  by  the  owner  of  a  domi- 
nant easement  to  the  owner  of  the  serrloit  ten- 
ement extinguishes  all  easements  held  by  the 
owner  of  the  dominant  eaaement  In  the  land  con- 
veyed.—Jersey  I^rm  Go.  T.  Atianta  Bealty 
Co.,  129  P.  693. 

S  2d  (Cal.)  "Belease"  is  the  appropriate  word 
used  for  the  extingnlafament  of  an  easement— 
Je^^Faim  Co.  v.  Atlanta  Realtj  Cob,  129 

EJECTION. 

See  Carriers.  |  363. 

EJECTMENT. 

See  Appeal  and  Error,  f  1170;  Judgment  H 
4a6,YUt  Jury,  i  14;  StipuUtions. 
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I.  BIGHT  OFACTIOH  AHD  DE- 

f  8  (OU.)  At  common  law  ^aintiff  must  re- 
cover on  the  strength  of  hia  own  title.— Mitchell 
V.  Humphrey,  129  P.  744. 

12  (Golo^iw.)  Redtals  In  trustee's  deed 
.id  vamM.  facie  evidence  of  (acta  therdn  stat- 
ed  and  sufficient  proof  of  title,  in  the  absence  of 
evidence  contradicting  them,  to  pot  defendant  on 
his  proof  in  .ejectment— Bmpin  Banch  ft  Cattle 
Co.  T.  Howell.  129  P.  S21. 

i  13  (Okl.)  Under  Comp.  Laws  1909.  S  6122, 
an  equitable  title  wlU  fupport  ejectment— 
MitcheU  V.  Humphrey.  129  P.  744. 

S  24  (Colo.App.)  A  payment  of  taxes  by  a  de- 
fendant in  ejectment  after  the-filins  of  the  com- 
plaint, is  not  sCvailable  to  invoke  the  seven-^ear 
statote  of  limitations.— Empire  Ranch  ft  Cattle 
Co.  r.  HoweU,  129  P.  621. 

|S5  (Or.)  Ejectment  will  not  lie  againat  a 
mere  aerrant  of  a  landowner.— lliornton  v. 
HaUam,  129  P.  1046. 

m.  PLEABINO  AlfD  EVIDENCE. 

1 84  (Kan.)  Where  plaintiff  in  ejectment 
claimed  right  of  possession  ander  a  verbal 
agreement  to  convey  land  in  settlement  of  a 
debt,  and  the  proof  showed  that  possession 
was  taken  nnder  an  agreement  that  the  land 
should  stand  aa  security,  either  agreement 
was  pertinent  to  the  issac-^Cfaarpie  v.  Stout 
129  P.  1166. 

Declarations  of  the  predecessor  In  title  of 
plaintdfEs  in  ejectment  that  the  land  in  contro- 
versy should  paaa  to  defendants  at  her  death 
were  as  competent  to  rebut  a  claim  based  on 
an  agreement  for«ale  as  one  based  on  an  agree- 
ment for  security.- Id. 

S95  (Old.)  {Evidence  held  not  to  show  titie. 
either  legal  or  equitable,  in  plaintiff.— MitcheU 
V.  Homphrey,  m  P.  744. 

ELECTION. 

See  Indictment  and  Information,  f  182. 

ELECTION  OF  REMEDIES. 

See  Dismissal  and  Nonsuit  S  20. 

1 3  (Cal.App.),  Wbere  a  contrsrt-  for  the  sal** 
of  a  piano  on  installments  provided  ^at,  up- 
on ftdlnrc  to  pay  installments,  the  seller  might 
retake  the  instrument  or  declare  the  whole 
amount  due,  the  bringing  of  a  suit  on  default, 
In  pairm«it  for  the  whole  amount  due,  was 
a  waiver  of  the  right  to  retake  the  piano,  and 
vested  the  title  in  the  purchaser,  so  as  to  -ren- 
der it  subject  to  attachment  in  the  action.— 
Georse  J.  Birkel  Co.  v.  Nast  129  P.  948. 

ELECTIONS. 

See  Certiorari.  {  6;  Intoxicating  liquors,  6 
33;  Mandamus,  {  '^4;  Municipal  Corpora- 
tiona,  ii,  84,  149;  Quo  Warranto. 

IV.  QUAUFIOATIONB  OF  VOTERS. 

i84  (OkL)  Under  Const  art  S,  |  4a.  when 
any  person  who  was  -not  entitled  to  vote  under 
any  form  of  government  on  Januarj^  l.  1866, 
and  did  not  then  reside  in  some  foreign  nation 
and  was  not  a  lineal  descendant  of  such  person, 
present^  himself. to  vote,. the  precinct  officers 
might  require  him  to  read  and  write  a  section 
of  the  Constitution  before  permitting  him  to 
vote.— Snyder  v.  Blake,  129  P.  84. 

Vn.  BAIXOTS. 

1 166  (Nev.)  A  ballot  from  which  the  number 
has  not  been  torn  by  the  election  officers  is  valid. 
—State  V.  Baker.  129  P.  452. 

8  180  (Nev.)  Under  H«v.  Laws,  8  1S52,  pro- 
viding Cor  the  marking  of  ballots  on  voting  for 
or  a^unat  constitutional  amendments,  the  cross 
need  not  be  placed  in  the  aqu%re,  but  may  be 


placed  after  the  word  '^**  or  *^.*^>-8tate  t. 

Baker.  129  P.  462. 

I  186  (Nev.)  Under  Ber.  Laws,  i  1858.  pro- 
viding for  the  ma^ng  ot  ballots,  a  ballot  con- 
taining a  cross  after  the  names  of  each  candi- 
date tor  the  same  office  cannot  be  counted  for 
either.— State  v.  Baker,  129  P.  4S2. 

i  194  (Nev.)  Under  Bev.  Laws,  f  1852.  pro- 
viding for  the  marking  of  ballots  by  a  cross  in 
the  square  after  the  name  of  a  candidate  voted 
for.  a  ballot  with  a  cross  after  the  name  of  a 
candidate  ud  befbre  the  square  is  invalid.— 
State  T.  Baker.  129  P.  402. 

A  ballot  containing  a  cross  placed  in  -the 
square  and  another  cross  placed  before  the 
square  and  after  the  word  ''yes"  or  "no"  In 
voting  on  a  constitutional  amendment  must  be 
rejected.— Id. 

Under  Rev.  Laws.  S  1858,  providing  for  tiie 
marking  of  ballots,  a  ballot  containing  a  cross 
In  the  square  following  a  blank  space  for  filling 
in  the  name  of  a  candidate  for  an  office  for 
which  no  nominations  are  made,  or  containing  a 
name  written  by  tl|e  voter,  most  be  rejected. 
—Id. 

Ballots  containing  crosses  made  with  lend 

pendl  or  pen.  or  by  marking  with  the  wrcaig 
end  of  the  stamp,  most  be  rejected. — Id. 

A  ballot  containing  an  erasure  destroying  the 
texture  of  the  paper,  or  containing  holes  rubbed 
or  torn  through  the  paper  by  die  voter,  most  be 
rejected.— Id, 

A  ballot  containing  marks  other  than  those  re- 
quired for  voting,  apparently  designed  for  iden- 
aflGati<m,  or  wmch  may  be  readily  used  tot  that 
purpose,  will  not  be  oouttted.r-Id. 

nC  OOUHT  OF  VOTES.  RETDBHS, 
AlfD  OAHVAaS. 

i24l  (CaLApp.)  Pol.  C!ode,  {  1258,  prescrib- 
ing the  duty  of  election  clerks  and  toe  manner 
of  idacing  tallies  upon  the  tally  sheets  as  the 
name  is  called  aloud  by  the  proper  officer,  is 
a  mandatory  provision.— People  v.  Butler,  129 
P.  600. 

i  250  (CaLApp.)  Where  a  precinct  board  of 
election  fail  to  certify  returns  within  the  time 
prescribed  by  PoL  Code,  |  1174,  sucfa  act  of 
certifying,  being  purely  mtnisterial,  could  sub- 
sequently be  completed  seasonably,  provided  the 
contents  of  the  returns  were  in  no  way  modi- 
fied.—People  V.  Butler,  129  P.  600. 

Ejection  returns  from  precincts  were  not  in- 
validated because  the  number  of  votes  receiv- 
ed fay  eadi  candidate  were  written  in  the  eer^ 
tiflcate  In  figures,  instead  ot  words,  or  because 
the  names  of  the  candidates  did  not  appear  in 
the  certificate  where  they  appeared  on  the  same 
horizontal  lines  on  the  opposite  page  which 
contained  the  tally  sheet.— Id. 

Where  more  than  100  tally  marks  appear 
after  the  name  of  one  candidate  for  presiden- 
tial elector,  and  few  or  none  after  the  names 
of  the  other  candidates  In  the  same  clajs,  the 
number  opposite  the  name  of  each  candidate 
must  control,  though  the  certificate  of  the  b<HLrd 
of  election  shows  that  each,  candidate  received 
more  than  lOO  votes.— Id. 

1251  (CaLApp.)  Premature  breaking  of  seal- 
ed envelopes  held  not  such  an  irregularity  aa 
required  election  returns  to  be  entirely  reject- 
ed.—People  V.  Butler,  129  P.  600. 

I  253  (CaLApp.)  That  the  board  of  canvass- 
ers permitted  a  hoard  of  electlMi  to  insert  in 
their  certificate  the  total  number  of  votes  re- 
ceived by  candidates  for  pre^denUal  elecuir 
did  not  authorise  rejection  of  the  election  re- 
turns which  showed  tally  marks  from  which 
the  canvassing  board  could  determine  the  total 
vote  recbived  by  Mch  candidate.— People  t.  But- 
ler. 129  P.  600. 

S  254  (Okl.)  Where  precinct  election  returns 
were  not  authenticated  by  signatures  of  two 
of  the  counters  as  required  by  Session  Laws 
1911.  c.  106,  I  7,  It  was  the  duty  of  the  bonrd 
of  county  canvassers  to  permit  thelt  oontcc- 
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tlon  j)T  tmlat  the  ntnrns  aa  corrected  and  c*n- 
TaB8  same.— Moren  t.  Nichola,  129  P.  T41. 

S2S9  (GaLApp.)  The  board  of  raperrlflorBact- 
ing  aa  board  m  canvaBaen  hare  no  anthority 
to  take  extrhi^  evidence  with  reference  to  elec- 
tion retorne.— People  t.  Bntler,  129  P.  600. 

The  county  beard  of  canTassers  la  unatithoris- 
ed  to  change  the  tally  list  OKKNlte  the  name  of 
a  candidate  voted  for.— Id. 
-  {259  (Ga],App.)  The  board  of  canvaaKra 
muBt  consider  the  entire  retnms,  and,  in  case 
of  a  discrepancy,  determine  whether  the  cer- 
tificate of  the  section  offlcera  or  the  tally  list 
is  correct,  and  make  their  abstract  of  the  vote 
accordin^T.— People  v.  Murphy,  12»  P.  603. 
•  Canvassing  board  Aeld  entitled  to  use  dupli- 
cate certificate  of  election  officers  and  tally  list 
of  a  precinct  where  the  originals  had  been  lost. 
—Id. 

S  259  (CaLApp.)  The  board  of  aupervisors  can 
only  make  returns  In  accordance  with  tiie  lists. 
—Devlin  V.  Donnelly,  129  P.  007;  Same  r. 
Wright,  Id.  610. 

1259  (Okl.)  Under  Sess.  Laws  1911.  c  106, 
I  8,  county  canvassers  had  no  anthori^r  to 
open  the  envelope  returned  from  a  precinct  con- 
taining the  "voted  ballots"  and  "tally  sheets," 
in  order  to  search  for  the  certificate  of  returns 
which  should  have  been  inclosed  in  a  separate 
envelope  labeled,  "Returns,"  that  the  vote  of 
the  precinct  might  be  canvassed.— Moren  v. 
Nichols.  129  P.  741. 

S26I  (Cal.App.)  The  District  Court  of  Ap- 
peal has  power  to  direct  a  county  board  of 
canvassers  to  canvass  election  returns  as  re- 
ared by  statute.- People  t.  Batler,  129  P. 

S26I  (CalApp.)  While  cases  mar  oecoT where 
the  court  will  direct  a  canvassing  board  in  case 
of  a  discrepancy  which  partlcnlax  part  of  the 
return  should  be  conclusive,  they  will  not  do 
so,  pnless  all  the  matters  contained  In  the 
return  before  the  board  are  before  the  court- 
People  T.  Mnrphy,  120  P.  6(0. 

X.  OOIfTESTS. 

J 269  (Wash.)  Election  conteeta  are  governed 
ely  by  the  statute  providing  therefor.— State 
V.  Superior  Court  for  King  County,  129  P.  83. 

{291  (Okl.)  One  who  seeks  to  have  an  elec- 
tion declared  void  for  irregularities  and  fraud 
of  the  election  officers  in  preventing  i>eraons 
from  voting  mnst  show  that  such  persons  were 
qualified  voters  and  that  their  number  woa  suffi- 
cient if  they  had  cast  their  vote  for  the  next 
highest  candidate  to  change  the  result. — Snyder 
T.  Blake,  129  P.  34. 

(293  (Ser.)  A  party  to  an  election  contest 
may  attach  all  ballotB  in  the  same  precinct  to 
which  he  objects  and  have  them' filed  as  one  ex- 
hibit, but  the  ballots  of  each  precinct  should  be 
kept  separate—State  v.  Baker,  129  P.  452. 

8  299  (Cal.App.)  Where  a  recount  la  sought 
in  an  action,  as  authorized  by  PoL  Code,  { 
1258,  the  court  has  authority  to  go  )>ehiad  the 
returns,  examine  the  ballots,  and  correct  the 
tally  sheet  so  aa  to  make  them  apeak  the  trath. 
—Devlin  V.  Donnelly,  129  P.  607;  Same  t. 
Wright,  Id.  610. 

8  305  (Wash.)  On  appeal  in  election  contest, 
ballots  may  be  preserved,  although  not  received 
In  evidence,  and  notwithstanding  Rem.  &  BaL 
Code,  {  4928,  requiring  their  destraction  at  the 
end  of  six  months.— State  v.  Superior  Court  for 
King  County,  129  P.  83. 

(  307  (Nev.)  The  compensation  due  a  commis- 
sioner appointed  1^  tiie  Supreme  Court  in  an 
alectton  contest  for  nrvices  rendered  may  be 
taxed  as  costa  against  the  losing  party,  but  the 
court  may  not  require  relator  to  advance  com- 
pensation.—State  V.  Baker.  129  P.  462. 

^  inOI.ATIOinOFE£EOTIONI.AW8. 

{319  (Okl.)  Under  Const,  art  8.  {  4a.  whei« 
a  proiKwed  Totex  reada  Intelligibly  and  writes 


iMibly  the  section  of  the  Constitution  designat-* 
ed  by  the  election  officers,  acts  of  the  election 
officers  in  detaining  him  for  .  a  great  length  of 
time  under  pretenae  of  examination,  thereby 
delaying  othera  from  entering  the  ioHa,  are 
without  antbority  of  law.— Snyder  t.  Blake,  129 


P.  34. 


ELECTRICITY. 


{  14  (Idaho)  A  company  engaged  In  generat- 
ing and  distributing  electridty  must  handle 
it  with  such  care  as  to  protect  the  public, 
and  especially  those  who  may  be  called  upon 
to  come  near  the  transmission  wires,  from 
dangers  they  might  not  see,  or  might  readily 
overlook. — Staab  v.  Rocky  Mountain  Bell  Tele- 
phone Co.,  129  P.  1078. 

{  15  (Idaho)  A  telephone  lineman,  whose 
regular  bonia  were  from  7:80  a.  m.  to  5:30 
p.  m.,  and  whose  duty  was  to  respond  to  calla 
at  all  times  when  needed,  was  not  a  trespasser 
or  mere  volunteer  when  be  responded  to  a 
call  after  r^nlar  hour^  and  received  an  In- 
jury from  an  elet^ric  Ifight  company's  wire. — 
Staab  V.  Rocky  Mountain  Bell  Telephone  Co., 
120  P.  107a 

8  16  (Idaho)  Where  an  electric  company 
maintains  its  poles  within  a  foot  of  the  poles 
of  a  telephone  company,  and  maintains  live 
wires  charged  with  electrical  eorrent.  it  la 
chargeable  with  notice  that  laborers  on  the  tele- 
phone line  may  come  in  ckee  contact  wiOi  the 
electric  llj^t  wires,  and  is  chargeable  with  the 
duty  <A  protectiiq;  them  from  injury.^-8taab 
V.  Rocky  Mountain  Ball  Telephone  C(k.  129  P. 
1078.       .  1^ 

8  19  (Idaho)  In  an  action  against  an  electric 
company  for  the  death  of  a  telephtme  line- 
man, evidence  held  to  justify  a  verdict  tiiat 
death  was  primarily  caused  by  an  dectric 
shock,  and  uiat  the  decedent  did  not  expose 
himself  to  rislcs  that  be  might  have  reasonably 
expected  would  inflict  mortal  injuries.— Staab 
T.  Boeky  Mountain         Telephone  Co.,  129 

P.  i]07a 

ELEVATORS. 

Sea  Biaater  and  Servant,  H  117,  265,  28& 

EMBEZZLEMENT. 

{S  (Okl.Cr.App.)  Where  an  agent  comes  In- 
to possession  of  money  of  his  principal,  and 
converts  the  same  without  the  consent  of  the 
principal,  fraudulent  Intent  is  Implied,  and  it 
IS  no- defense  under  Comp.  Laws  1909,  {  2812, 
that  he  intended  to  restore  the  property.— State 
T.  Dnerksen.  129  P.  881. 

EMINENT  DOMAIN. 

See  Evidence,  S{  142,  474,  643:   Judgment,  { 
228;  Munidpal  Corporations,  8  487. 

I.  WATUBE,  EXTENT,  AMB  DELEOA* 
TtOTS  or  POWBB. 

12  (Oolo.)  The  constitutional  protection  of 
railroad  property  against  devotion  to  a  public 
use  without  compensation  is  not  abridged  by 
reasonable  exercise  of  tiie  governmental  power 
to  regtUate.— Colorado  &  S.  Ry.  Co.  v.  State  B. 
Commission  of  Colorado,  129  P.  506. 

{ 28  (Colo.)  Constitution,  art  16,  8  7,  provid- 
ing that  all  corporations  shall  have  a  right  of 
way  across  pablic,  private,  and  corporate  lands 
for  ditches  and  flumes  for  conveying  water 
for  domestic  purposes,  authorised  a  city  to  con- 
denm  a  right  of  way  in  the  streets  of  a  town 
for  a  pipe  line  to  carry  water  for  its  inhabi- 
tants.— Town  of  Lyons  t.  City  of  Longmont 
129  P.  19a 

{29  (Wash.)  A  private  owner  may  condemn 
a  ripht  of  way  for  an  irrigation  ditch  over 
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landi  of  another  priTata  owner.— White  T. 
Stout,  129  P.  917. 

145  (GaL)  The  word  "lands,"  as  used  In 
Street  Opening  Act  1889  (St.  1889,  p.  70),  held 
used  ia  the  senBe  of  "territory,"  and  not  as 
meaninK  the  exposed  surface  of  the  earth,  and 
hence  the  section  anthoiised  extension  of  streets 
over  tide  lands.— West  Berkeley  Land  Co.  t. 
Citr  of  Berkeley,  129  P.  281. 

n.  OOMPEZrSATIOlT. 
(A)  Meeessltr  «a<  SBSolanar  la  OeBeral. 

1 74  (Warii.)  Upon  defendants'  affirmative  de- 
mand to  ctmdemn  a  right  of  waj  for  an  irriga- 
tion ditch  over  plaintiflTs  land,  compensation, 
including  the  costs  in  the  superior  court,  must 
be  made  and  paid  into  court  before  a  decree  of 
appropriation.— White  t.  Stout.  129  P.  917. 

(■)  Talclnv     or     lajBrlns    Propertr  mm 
Groand  for  Compensation. 

182  (Utah)  If  the  land  on  which  shade  trees 
adjacent  to  a  sidewalk  stood  was  owned  by  the 
abutting  property  owner,  the  cilr  could  only  cut 
the  trees  Dy  condenming  the  land  upon  paying  a 
just  compensatioD.— Giauque  t.  Salt  Lake  Cuj, 
129  P.  429. 

1 106  (Kan.)  An  abutting  owner  can  recover 
dvnages  from  a  company  maintaining  a  rail* 
road  track  in  a  street  so  as  to  cut  oft  access 
to  his  jproperty,  though  it  Is  constructed  by 
permission  of  the  public  authorities.— Stephen- 
son T.  Atchison  By.,  Light  &  Power  Co.,  129 
P.  1188. 

A  railroad  track  In  a  street  obstructs  an 
owner's  access  to  abatting  property  if  it  pre- 
vents his  driving  on  tlie  street,  though  because 
of  a  difference  In  level  he  could  not  in  any 
event  drive  from  the  street  onto  the  property. 
—Id. 

The  fact  that  lots  are  accessible  from  an 
alley  In  the  rear  does  not  prevent  recovery 
by  an  abutting  owner  of  damages  for  otntruct- 
Ing  access  from  the  street  by  the  building  of  « 
street  railway.— Id. 

(O  MoMiirc  Md  Aoiomnt. 

S  I3f  (Okl.)  Market  value  of  land  taken  by 
eminent  domain  is  the  test  of  the  amount  to  be 
awarded,  and  not  Its  value  for  a  particular  use, 
though  its  adaptability  for  such  use  is  a  factor 
in  determining  its  market  valne.— Bevell  v.  City 
of  Hnshogee,  129  P.  833. 

I  t33  (Wash.)  The  character,  condition,  and 
uses  to  which  a  building  on  condemned  property 
might  be  put  were  items  for  the  jury's  consid- 
eration.—City  of  Sedro-Woolley  t.  Lederle,  129 
P.  S72. 

(D)  Persons  Bntltlod  and  Parneat. 

I  (52  (Nev.)  The  owner  of  a  valid,  subsistiog, 
but  unpatented,  lode  mining  claim,  is  entitled  to 
an  award  for  condemnation  of  a  portion  of  the 
surface  for  a  nUlroad  right  of  way.— Las  Tegas 
A  T.  B.  Oo.  T.  Summerfield.  129  P.  SOS. 

m.  PBOOEEDIHOB  TO  TAKE  PBOP- 
EBTT  AMD  ASSESS  COM- 
PEKBATIOir. 

{  178  (Nev.)  Parties  claiming  an  interest  in 
land  sought  to  be  condemned  and  in  the  award 
held  expressly  authorised  to  Intervene  by  SL 
imi,  c.  128,  I  8.-Las  Tegaa  ft  T.  B.  Go.  v. 
Summepfield,  129  P.  303. 

||  220  (Wash.)  Bem.  &  Bal.  Code,  |  344,  per- 
mitting a  view  of  the  premises  in  the  court's 
discretion,  apidies  to  condemnatiDn  proceeditun. 
—City  of  Sedn>-WooUey  v.  Lederle.  129  P.  372. 

TV.  BEBCEDIE8  OF  OWNEBfl  OT 

PBOPEBTT. 

1274  (Utah)  A  property  owner  is  entitled  to 
enjoin  a  city  from  cutting  shade  trees  from  a 
part  of  his  lot,  irrespective  ot  whether  his  dam- 
ftfe  be  large  or  small.— Giauqus  v.  Salt  Lake 
City,  129  P.  429. 


1275  (Wash.)  Under  Const  art  1.  1  16^  d 
city  which  makes  a  cot  or  fill  in  grading  d 
stKet,  which  necesntates  the  Invasion  of  abat- 
ting property  for  the  slope,  damages  the  prop, 
erty,  and  the  abutting  owner  ts  entitled  to  an 
injunction  until  compensation  has  been  de- 
termined and  paid.— Donofrio  t.  dty  ot  Seat- 
Ue,  129  P.  lOWT^ 

S276  (Wash.)  Const  art  1,  |  16,  requiring 
compensation  for  damaging  property,  will  not 
authorize  an  injunction  to  restrain  the  opera- 
tion of  trains  on  a  private  warehouse  switdi 
until  the  right  as  against  plaintiff,  an  adjoining 
owner,  is  acquired  by  condemnation,  on  tlie 
ground  that  the  smoke  and  vibration  damages 
his  property.— De  Kay  v.  North  Yakima  ft  V. 
Ry.  Co.,  129  P.  674. 

The  owner  of  a  lot  abutting  on  an  alley,  at 
a  point  about  nine  feet  from  which  defend- 
ant's switch  track  crossed  the  alley  ander  per^ 
mIssioD  from  the  city  council,  would  at  most 
have  only  the  right  to  have  the  track  so  con* 
structed  across  the  alley  as  not  to  interfere 
with  the  usual  travel,  and  could  not  wholly  en- 
join its  operation  by  nrtoe  of  his  ownership. 
—Id. 

1 279  (Wash.)  In  an  action  to  restrain  de- 
fendants from  trespassing  on  lands  of  the  plain- 
tiff, defendants'  affirmative  demand  for  con- 
demnation of  a  right  of  way  for  an  irrigation 
ditch  amounts  to  a  defense  to  the  plaintiff's 
action,  and  defeats  the  plaintiffs  ri^t  to  iiH 
JonctiTe  Kliet— White  t.  Stout,  129  T.  917. 

EMPLOYES. 

See  Master  and  Servant. 

ENTRY. 

See  Judgment  1  270. 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Conatltntlonal  Ldw.  I  241. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  H  48,  49. 

EQUITY. 

See  Appenl  and  Error.  8  IW-t:  .\ssignments. 
If  4S.  40;  BiilR  and  Notes,  §  :{44:  Constito- 
ti'>nal  Law,  f  5.1:  Ejectment,  13.  95;  Es- 
toppel, Sg  55-110;  Evidence.  §  274;  Execu- 
tors and  Administrators,  S  194;  Fraudulent 
Conveyances,  H  155,  271;  Husband  and  Wife, 
.1  281;  Injunction;  Jury,  i  14:  limitatioB 
of  Actions.  I  96;  Mechanics'  Liens,  8  18; 
Mines  and  Mfnerala,  tj  3S,  55:  Mortgages.  H 
277.  r^W;  Municipal  Corporatinns.  8  871; 
Pnrtition ;  Quieting  Title ;  Iter^oiycrs;  Ref- 
orniiition  of  Instruments:  Set-Off  aod  Coao- 
ten  laiiii ;    Specific  rorfi>rmauce;  Trusts. 

nil.  HEARIKO,  BVHMiaSIOH  OF  IS. 
SUES  TO  JITHT,  AKD  REHEABIHO. 

8  377  (Olcl.)  While,  in  cases  of  equitable  cog- 
nizance, the  judge  may  submit  questions  of 
fact  to  a  jury,  it  is  not  only  his  right,  bnt  his 
doty,  to  finally  determine  all  questions  of  tmct 
as  well  as  law.— Wat-tah-noh-ihe  T.  Moor^  128 
P.  877. 

ERASURE. 

See  Elections,  8  194. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTABLISHMENT. 

See  Highways,  ||  1-80. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Es- 
tates Tail;  Executon  and  Adminlstratora; 
life  Estates;  Tenancy  In  Gommoai  WiHa. 
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ESTATES  TAIL 


See  Wills,  1  606. 

1 1  (Kan.)  EatatCB  tail  reeuItiDK 
■tatute  de  donii  (13  Ed.  I,  c.  1,  June  28,  1286), 
as  modified  by  subsequent  sUtutes  and  deci- 
sioQS,  were  Introduced  Into  the  United  States 
u  a  Dart  of  tbe  common  law,  and  still  exist 
In  KanLs.-Ewing  v.  Nesbitt,  129  P.  1131. 

One  of  the  characteristics  of  an  estate  tail 
as  incorporated  into  the  common  law.  received 
from  England  was  the  quality  of  being  barred 
by  fine  and  by  common  recovery,  which  bad  the 
effect  of  conveyances  of  record.— Id. 

J  7  (Kan.)  Fines  and  common  recoveries  be- 
ing inconsistent  with  existing  modes  of  proce- 
dure, an  estate  tail  may  be  barred  by  an  or- 
dinary deed.— Bwing  v.  Nesbitt,  12»  P.  1131. 

ESTOPPEL 

See  Assignments,  I  68;  Bridges,  I  15:  Con- 
tracts, 1  138:  Corporations,  I  425;  Execu- 
tors and  Administrators,  8  222;  Husband  and 
"Wife,  I  279;  Insurance,  |  7BC;  Jadgment,  | 
951;  Landlord  and  Tenant,  Si  63,  76;  Me- 
chanics' Uens,  S  291;  Partnership,  §S  35,  37; 
Reformation  of  Instruments,  i  23;  Schools 
and  School  Districts,  i  106;  Trial,  |  397; 
Vendor  and  Purchaser,  S  189. 

X.  BT  BECOBD. 

1 3  (GoIo.App.)  A  party  is  not  estopped  by  his 
Bwom  pleadings  or  testimony  In  another  action, 
which  was  dismissed,  as  to  the  ownership  of  an 
irrigation  ditch.  In  the  absence  of  a  showing 
that  the  other  party  has  been  led  to  change  his 
conduct  to  his  damage,  and  should  be  allowed 
to  explain  them.— Central  Trust  Co.  v.  Culver, 
129  P.  253. 

In  order  to  apply  the  doctrine  of  estoppel  as 
to  matters  contained  In  a  sworn  complaint  In  a 
prior  action,  statements  In  the  pleader's  favor 
should  be  noticed,  as  well  as  those  against  his 
interest— Id. 

m.  EaiTITABLE  EBTOPPEX^ 
(A)  Mature  and  BMicntialH  In  G«n«raL 

S  55  (Cal.App.)  Person  held  not  entitled  to 
■et  up  estoppel  because  of  the  promise  of  an- 
other nnlesB  she  had  not  only  changed  her  po- 
sition but  had  been  injured  in  reliance  on  such 

£romise.— Mentry  t.  Broadway  Bank  &  Trust 
o.,  129  P.  470. 

(B1  GrevBds  of  Batoppel. 

168  (Wash.)  In  an  action  to  quiet  title  as 
against  a  claim  of  title  under  a  quitclaim  deed 
and  for  partition,  defendant  cannot  be  heard 
to  say  tiiat  such  deed  is  not  a  cloud  upon  plain- 
tilTs  title  and  at  the  same  time  claim  title 
thereunder.— Crowley  v.  Byrne,  129  P.  113. 

1 6B  (Wash.)  A  petition  to  the  county  com- 
missioners for  the  vacation  of  certain  portions 
of  a  highway  did  not  estop  one  of  the  petition- 
ers to  deny  that  one  of  such  portions  was  a 

fablic  highway,  or  to  assert  his  title  thereto.— 
n  re  Twenty-Second  Ave.  Southwest,  129  P. 
884. 

I  93  (Kan.)  A  vendor  of  lota  by  orsl  contract 
who  permit!  hie  vendee  to  go  into  possession 
and  begin  a  house  thereon  is  estopped  to  claim, 
as  against  [wrsons  contracting  with  the  vendee, 
that  a  cash  payment  was  a  condition  precedent 
to  vesting  of  equitable  title.— E.  W.  Smith 
Lumbar^),  v.  Arnold,  129  P.  178. 

(B)  Pleading,   BTldence,   Trial,   aad  Re- 
Tlew. 

I  110  (CaLApp.)  Assignee  of  mortgage  who 
failed  to  plead  facts  estopping  mortgagor  from 
setting  up  a  defense  available  against  the  orig- 
inal mortgagee  held  not  entitled  to  rely  on  the 
defense  of  estoppel— Mentry  v.  Broadway  Bank 
«  Trust  Co..  129  P.  470. 


I  no  (Or.)  The  defense  of  estoppel  could  not 
be  considered  when  not  pleaded.— Gladstone 
Lumber  Co.  v.  Kelly,  129  P.  763. 

EVIDENCE 

See  Acknowledgment,  I  57:  Adoption,  S  I'^J 
Adverse  Possession,  i  110;  Appeal  and  Lr- 
ror.  §§  203.  205,  231.  237,  301,  090,  731,  758. 
773,  854,  856,  864,  882.  907-936.  970,  97^. 
987!  994.  995,  lOOi,  1002,  1005,  1010,  1011, 
1015,  1047,  1048,  1050-1058,  1171;  Aasign- 
ments.  §  137;  Bailment,  §  31;  Banks  and 
Banking,  S  143;  Bills  and  Notes,  §  525; 
Breach  of  Marriage  Promise,  §  28;  Brokers, 
i  S;  Burglary.  §  37;  Carriers,  §§  220,  316, 
318.  408;  Chattel  Mortganes.  §§  38,  40;  Con- 
stitutional Law,  g  208:  Contempt,  §§  9.  58, 
(JO;  Contracts,  §S  88,  278,  305,  350;  Contri- 
bution; Corporatinns.  g  409:  Criminal  Law, 
U  59.  276,  351-558.  596.  662-696.  778,  800. 
814,  954.  1153,  1159.  1160%.  1169,  1172, 
1182;  Damages,  §8  130,  208;  Deeds.  U  193. 
212;  Ejectment.  H  12.  84,  95;  Elections,  gS 
259.  291,  293;  Electricity,  §  19;  Executors 
and  Administrators.  §  72;  False  Imprison- 
ment. S§  27,  30:  False  Pretenses.  g§  42.  43; 
Foreerv,  g  44;  Fraud.  §8  50.  58;  Fraudulent 
Convevanoes.  §«  146.  269.  271-301;  Habeas 
Corpus,  S  R5;  Highways,  g  68;  Homicitle.  Sg 
39.  203,  210.  282;  Husband  and  Wife,  5  262; 
Incest;  Indictment  and  Information.  S  133; 
Insurance.  gS  645,  646.  659.  665,  819;  Intox- 
icating Linnora,  ^5  139,  223,  224.  226.  233. 
236;  Judgment,  |g  744,  818.  944.  961;  Jury. 
§  34;  Larcenv,  S  55;  Libel  and  Slander,  g 
101;  Limitation  of  Actions,  gg  195,  197; 
MarriaEe.  gS  40,  .W;  Master  and  Servant.  Sg 
SO.  265-278.  330;  Mechanics'  Liens.  §g  281, 
291;  Mines  and  Minerals.  S§  3S.  117;  Mort- 
gages, gg  38.  6fV5;  Municipal  Corporations,  gg 
294.671:  Negligpnce,  5S  121-134;  New  Trial. 
55  71,  79.  104.  108,  150;  Partnership,  gg  56. 
217:  Party  Walts;  Payment,  gg  65.  70.  73:  , 
Perjury,  g  11;  Physicians  and  Surgeons,  gg 
6,  18;  Prinripnl  and  Suretv.  g  160;  Rail- 
roads, Sg  0,  441,  4S1.  482;  Ueference;  Ho- 
wards; Sales,  1417;  Schools  and  School  IMs- 
tricts,  gg  05.  14.5;  Specific  Performance.  S 
121;  Statutes.  5  289:  Stipulations:  Taxa- 
tion, gg  736,  775;  Trial,  gg  59-89.  194,  252, 
340:  Trusts,  gg  43,  109;  Vendor  and  Pur- 
rhaser,  fi  281;  Waters  and  Water  Courses, 
55  33.  130,  152,  179,  225;  Wills,  gg  55,  163. 
166.  384.  487.  4S8;  Witnesses;  Work  and 
Labor,  gg  7,  27.  28. 

I.  JUDICIAI.  NOnOE. 

1 10  (Okl.)  The  Snpreme  Clourt  will  take  ju- 
dicial notice  that  Chickasha,  Okl.,  is  within  that 
portion  of  the  aUte  which  was  formerly  Indian 
Territory.— Anheuser-Basch  Brewing  Ass'n  v. 
Doss.  129  P.  49. 

(34  (Okl.)  The  Supreme  Court  will  take  ju- 
dicial notice  that  the  shipmeat  of  intoxicating 
liquors  Into  Chickasha,  Okl.,  which  is  within 
that  portion  of  the  state  which  was  formerly 
Indian  Territory,  fs  illegal.- Anheuser-BuBch 
Brewing  Ass'n  v.  Doss,  120  P.  49. 

n.  FREaUMFTIONS. 

S  80  (Cal.)  In  the  absence  of  evidence  of  the 
Nebrasifa  law  of  limitations,  it  was  presumed 
the  same  as  Code  Civ.  Proc.  1  339,  subd.  1, 
which  provides  that  an  action  on  an  oral  agree- 
ment to  repay  money  loaned  must  be  brought 
within  two  years.— Van  Boskirk  v.  Kubns,  120 
P.  587. 

f  80  (C!al.)  The  statute  law  of  Arizona  as  to 
a  mining  stockholder's  right  to  examine  the 
corporation's  mines  Is  presumed  to  be  the  same 
as  that  of  California.- Hobbs  v.  Tbm  Reed 
Gold  Mining  Co.,  129  P.  781. 

g  80  (CaLApp.)  The  rule  that  the  law  of  a 
sister  state  is  presumed  to  be  the  same  as  the 
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law  of  the  fDnmi  apt^tei  to  at&tntory  u  wdl 
as  the  (xanmctt  Uw.— Wilson  t.  Dnrkee,  129  P. 

617. 

{80  (Utab)  la  absence  of  contrary  evidence, 
It  is  presumed  that  the  law  at  California  relat- 
ing to  the  forfeiture  of  tbe  custody  of  minor 
children  is  the  same  as  the  law  of  TJtalL — 
SUnford  V.  Gray,  129  P.  423. 

f83  (Or.)  Notice  to  property  holders  before 
issuance  of  warrant  for  the  collection  of  a  tax 
as  required  by  city  charter  held  presumed  to 
have  been  given  in  the  absence  of  an  allegation 
to  the  contrary.— Hendry  t.  City  of  Salem,  129 
P.  531. 

rV.  REX.EVAirGT.MATEBIAX.nT,A]n> 

COM PETENOT  IK  OEITERAIi. 
(A)  Vmotm  In  iMne  and  ReleTsnt  to  Issnes. 

i  113  (Mont.)  Evidence  of  tbe  value  of  land 
at  a  time  sabseqaent  to  signing  of  a  compro- 
mise agreement  Aeld  improper  to  determine 
plaintiffs  compensation  as  an  attorn^,  which 
was  to  be  ft  certain  percentage  oC  the  mue  at 
the  time  tbe  agreement  was  ilgned.— Myere  v. 
Bender,  128  P.  330. 

Bvidence  of  value  of  land  for  dty  lot  pur- 
poses  held  competent  to  show  its  manet  valae 
at  ft  certain  time,  thoogb  it  was  not  then  being 
used  for  sudi  purposes. — td. 

1 1 13  (Or.)  Testimony  fts  to  the  price  paid 
for  land  two  and  one-naif  years  before  it  wu 
taken  for  a  street  AeM  properly  excluded ;  the 
time  being  too  remote  to  mute  It  admissible  on 
the  question  of  valQe.-<lity  ot  Portland  t.  Ti- 
gaid,  129  P.  76S. 

(B)  Re*  OmnSB. 

S  119  (Mont.)  In  a  street  car  passengers  ft0> 
tion  for  personal  injuries  in  a  derailment,  evi- 
dence Bs  to  how  many  people  were  on  tbe  car, 
and  where  they  were  located,  was  admissible  as 
res  gestoi,  though  such  evidence  did  not  bear  on 
the  negligence  alleged.— Emerscm  v.  Bntte  Elec- 
tric By.  Oo.,  129^.  819. 

(O)  similar  Facts  aad  Traasaetloas. 

I  142  (Or.)  In  a  proceeding  to  assess  the 
damages  to  property  condemned  for  a  street, 
testimony  as  to  the  selling  price  of  lots  three 
blocks  from  the  property  in  qnestlon,  and  a 
part  of  a  tract  platted  into  lots  adjoining  those 
in  question,  was  admissible  on  the  question  of 
value.— City  of  Portland  v.  Investment  Co.,  129 
P.  756, 

V.  BEST  AlTD  BEGONDAB-r  EVIDENCE. 

i  1 58  (OkL)  Where  an  adoption  Is  effected 
under  the  statute  by  order  of  conr^  tiie  records 
of  the  court  c(Histitate  the  best  evidence  to 
establish  soeh  adoption.-^3oomb8  t.  Cook,  129 
P.  698. 

I  176  (CaLApp.)  Where  the  right]  of  any  per- 
son depends  on  the  contents  of  a  writing  which 
Is  lost,  destroyed,  or  cannot  be  (omid,  Its  con- 
tents may  be  proved  by  secondary  evidence- 
People  V.  Murphy.  129  P.  803. 

1 178  (OkL)  Where  the  records  of  an  adop- 
tion by  the  court  have  been  destroyed,  parol 
evidence  of  their  contents  and  evidence  of  acta 
and  declarations  of  the  adopting  parent  are 
admissible  to  establish  adoption.— <7oombs  v. 
Oook,  129  P.  «9& 

S  183  (Or.)  In  a  creditor's  action  to  set  aside 
a  CMiveyance  from  husband  to  wife,  secondary 
evidence  of  bond  and  application  therefor  held 
improperly  admitted,  where  there  was  no  show- 
ing of  doe  diligence  to  procure  the  original  in- 
stmments.~Qladatone  liimber  Go.  v,  Kelly,  129 
P.  763. 

1 186  (Ean.)  Loss  of  certain  railroad  way- 
bills indicating  the  destination  of  certain  cars 
in  question  having  been  proved,  letter  press 
copies  thereof  were  admis8ible.-~Barker  v. 
Kansas  City,  M.  &  O.  Ry.  Co.,  129  P.  1151. 

I  186  (Kan.)  Where  the  original  of  a  writ- 
ing cannot  be  produced,  a  copy  thereof  made 


from  memory  by  gme  knowing  iti  contents  is 
ftdmlsriUe.— Walter  r.  Galhoim,  129  P.  117& 

VI.  DEKORSTRATIVE  EVIDEHCE. 

I  188  (Okl.)  Ordinarily,  where  the  question  of 

fthysical  injury,  its  extent  or  permanency,  is  In 
Bsue,  it  is  not  error  to  permit  plaintiff  to  ex- 
hibit the  injnred  part  of  the  hqoj  to  the  Jury. 
— ContbwBtal  Casualty  Go.  t.  Wynnsk  1^  F. 
16. 

VH.  ADMISSIONS. 
(A)  Matan,  Poi 


and  bi«ldeats  la  0«a- 
eral. 

J 207  (Wash.)  A  retort  by  defendant^  ooon- 
in  an  action  for  injuries  to  a  miner  by  ft 
gas  erplosion,  made  when  intermpted  by  plain- 
tifTs  connsel,  that  tlie  mine  waa  a  gaaeoaB  mine 
and  gas  was  likely  to  come  qnlckly  in  some  parts 
of  it  did  not  amount  to  an  adnusrion  Hint  the 
mine  was  gaseous.— Dollar  v.  Northwestern 
Improvement  Co.,  129  P.  578. 

i  208  (Or.)  A  pleading  served  in  another  ac- 
tion. If  material,  may  be  used  In  evidence  in 
the  present  action  thoogh  the  party  offering  It 
was  not  ft  pftrty  to  the  acttou  In  which  Um 
|^l«tdlng  waa  served.— Hofer  v.  Smitbt  129  P. 

A  verified  eomplftlnt  in  another  actlOB  bnoi^t 
by  defendants,  which  allied  that  they  were 
copartners  for  a  cerUin  period,  Md  admissible 
in  evidence  to  charge  defeodanto  as  partners, 
in  order  to  show  a  partnership  between  them 
during  the  times  alleged  In  tb»  eomplftlnt  In  the 
tvesent  ftotton.— Id. 

(B)  By  PavtlM  T  OOtmr*  late  vested  ta 

Btvaatf 

{222  (Okl.)  Where   sevend   defendants  are 

charged  with  consplrii^;  with  a  common  pur- 
pose, testimony  as  to  conversation  and  acts  of 
one  as  to  his  relations  with  another  is  admissi- 
ble as  against  all.— American  Trust  Co.  v.  Cfait- 
ty,  129  P.  61. 

(O)  B7-  Oraatosa*  JTamev  Ovraers,  av  Prlv- 


1 230  (Or.)  Where,  in  a  suit  by  ft  judgment 

creditor  to  set  aside  a  conveyance  of  the  debt- 
or as  fraudulent,  the  debtor  is  made  a  defend- 
ant, tiie  default  or  confession  of  the  debtor  is 
hesiMy,  as  against  the  grantee^Ball  r.  Dan- 
ton,  129  P.  1082. 

(D)  Br  Aseate  mr  Other  Bepreaeatatlvee. 

i  252  (Alia.)  In  an  action  on  a  policy  of  in- 
surance, defended  on  the  groand  that  the  in- 
sured had  misrepresented  his  age,  Md  that  af- 
fidavits containing  statements  of  the  insured  as 
to  his  age,  made  when  r^stering  as  a  voter, 
were  inaamissible,  not  being  res  gests  aci  re- 
lating to  immaterial  mattera.— Logift  Snprema 
de  la  Alianza  Hlspano-Amwieanft  De  Agnir- 
re,  129  P.  503. 

|2S3  (Or.)  Declarations  of  persima  mgaged 
in  a  conspiracy,  made  prior  to  ito  consumma- 
tion, are  binding  on  all  of  the  omspitatois; 
but,  after  the  conspiracy  is  aocompllshed,  ft  dec- 
laration ot  one  of  tlwm  is  binding  on  him 
ftlone^Bftll  T.  Danton,  129  P.  1032. 

(B)  Proof  aad  BCeet. 

1 265  (CJaLApp.)  In  an  action  for  expendi- 
tures in  repairing  a  motor  car  purchased  from 
defendant  and  repaired  by  plaintiff  on  defend- 
ant's authoritr  vben  it  became  defective,  a 
statement  by  plaintiff's  oouosel  that  be  did  not 
propose  to  rely  on  dw  warranty  as  such,  bat 
was  relying  upon  an  express  promise  of  defend- 
ant to  pay  tbe  money,  and  also  upon  the 
quantum  meruit,  was  not  an  admissfoD  that 
plaintiff  abandoned  all  claim  that  the  motor 
was  not  properly  constructed.— Bakersfield  & 
y.  R.  Co.  V.  Fairbanks,  Morse  &  Co.,  129  P. 
610.  . 

1 265  (Wash.)  Admission  that  a  mine  in 
which  ft  gas  explosion  oocurted  was  gaseous 
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and  SMB  was  likely  to  come  quickly  In  some 
parti  of  it  was  not  proof  that  the  work  in 
progress  when  the  explosion  oocnrred  was  "ap- 
proaching" a  place  where  there  was  likely  to 
be  an  accnmalation  of  gases  so  as  to  require 
safe^  lamps  under  Rem.  &  BaL  Code,  I  7400. 
—Dollar  T.  Morthwestem  Improrament  Co., 
129  P.  S78. 

Tm.  DB0I.AUTIOHS. 

<A)  ]fatBr«t  Font*  aa<  ImolAent*  Sn  Q9m- 
mrmM, 

1274  (Nev.)  In  an  eqnitable  action  to  quiet 
title  to  a  mining  claim,  field  nnto<^  mrAf  by 
plaintiff's  BUrreyors.  containln;:  an  e^^'  lnsi^m  of 
conflict  area  from  one  claim  in  (:i\<ir  of  nuotb- 
er,  were  properly  excludedassi  If-Ft-rv  iiig  nctsby 
an  agent  of  the  plaintiff  which  couUl  not  be 
binding  on  the  defendant. — Roiiod  Mountain 
Mining  Go.  Ronnd  Mountain  Sphinx  Mining 
Oa.  U9  P.  308. 

(B)  Proof  «nd  Bffoet. 

S3I3  (Colo.)  An  oral  statement  or  declara- 
tion, not  foUowed  ^  any  act,  cannot  change 
conditions.— Green  Valley  Diteli  Co,  t.  FrantE, 
129  P.  1006. 

XX.  HEAR8AT. 

i  317  (CaI.App.)  In  an  action  by  an  agent  for 
commissions  on  the  ground  tliat  the  owner  had 
sold  for  less  than  he  had  agreed  to  in  bis  eon- 
tract,  providing  that  in  such  a  case  be  would 
pay  the  agent  a  commission,  testimony  of  the 
agent  that  the  purchaser  had  said  to  aim  that 
he  Would  have  bought  the  place  from  him,  but 
had  done  better  in  dollars  and  cents,  was  in- 
admissible as  hearsay.— Briggi  t.  Hall,  129  P. 
288. 

S3I8  (Wash.)  A  letter  held  hearsay  and  in- 
admissible to  show  authority  by  decedent's  wid- 
ow to  complainant  to  prosecute  a  suit  for  de- 
cedents wTongfnl  death  as  administrator.— Ko- 
loft  T.  Chicago.  M.  ft  P.  B.  By.  Co^  129  P. 
898. 

X.  DOOUMBNTABT  EYXDEMOB. 

<A)  PmbUe  or  Oflolal  Aets,  Proooedluss, 
Records,  and  CertlfleMoa. 

S  333  (OkL)  A  printed  copy  of  the  final  rolls 
of  citizens  and  freedmen  of  the  Five  Civilized 
Tribes,  prepared  by  the  Commission,  approved 
by  the  Secretary  of  the  Interior,  and  printed 
ander  authority  conferred  by  the  act  of  Con- 
gress, is  admiadble  in  evidence.— Lawless  v. 
Kaddis,  129  P.  711. 

(O  PrlT*t*  Wrltlnva  aad  PabUeattons. 

1354  (Okl.)  The  original  passbook  contain- 
ing the  original  notice  of  deposits,  and  the  orig- 
inal checks  signed  by  the  customer  on  which 
Uie  deposits  were  withdrawn,  are  competent 
evidence  of  tiie  facts  disclosed^— Secority  State 
Bank  T.  Passell,  129  P.  746. 

f  363  (Colo.App.)  Medical  works  are  not  ad- 
missible in  evidence— Denver  City  Tramway  Co. 
T.  Gawley,  129  P72S8. 

an  VroAwmUmm,  AatbcBtloatloM*  «Bd  Bf. 

feet. 

.  1 370  .(Colo.)  In  an  action  for  the  loss  of  bag- 
gage, wliere  plaintiff  testified  that  be  received 
checks  of  the  same  number  from  defendant  and 
from  a  hotel  company,  held,  that  the  admission 
of  defendant's  purported  check  of  that  number, 
without  identification,  was  erroueous.— Denver 
Omnibus  &  Cab  Co.  v.  Cast,  129  P.  233. 

1373  (Wash.)  In  an  action  for  wrongful 
death  by  decedent's  administrator,  a  certificate 
aUeged  to  have  been  executed  by  the  mayor 
and  secretary  of  the  city  where  decedent's  wid- 
ow and  children  lived  in  Bulgaria  held  incom- 
petent to  prove  complainant's  authority  to  majn- 
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tain  the  aetioB^Eoloff  v.  Chicago,  M.  &  P.  8. 
Ry.  Co.,  129  P.  898. 

Where  decedent  died,  leaving  a  foreign  wid- 
ow and  children,  their  authority  to  decedent's 
resident  administrator  to  sne  for  decedent's 
wrongful  death  should  be  proved  by  the  tes- 
timony or  deposition  of  a  person  who  saw  the 
widow  ezecnte  the  paper  oonferilng  snch  au- 
thority.-Id. 

XI.  PAROI.  OR  EXTRIHSIO  EVI- 
DENOE  AFFEOTIKO  WRITINGS. 

(A)  CoBtrmdIetlnv.  TftrrluK,  or  Adding 
Terms  of  Written  Inatmment. 

1 384  (Cal.App.)  Where  a  writing  purports 
upon  its  face  to  completely  ezpreaa  the  whole 
agreement,  it  Is  presumed  that  the  parties  em- 
bodied every  material  term  tbereln.-^Jhannel 
Commercial  Co.  r.  Hourihan,  129  P.  947. 

S  408  (Cal.App.)  A  memorandum  of  ein  agree- 
ment to  sell  beans  in  the  following  form:  "Sep. 
80,  *10,  Rec'd  C.  C.  Co.,  $160.45  to  apply  on  1 
M  sk  lot  pink  beans  as  per  sample  at  4^<t" — 
signed  by  the  sdler,  was  not  a  memorandum  of 
a  contract  of  sale,  but  a  mere  receipt,  so  that 
it  could  be  varied  by  parol  evidence.— Channel 
Commercial  Co.  v.  Hourihan,  129  P.  947. 

The  terms  of  a  written  receipt  may  be  varied 
by  parol  evidence. — Id. 

1 423  (Colo.)  As  the  indorsement  of  a  ncnme- 
gotiable  sheep .  contract  or  lease  did  not  fix  any 
Uabitity  as  indorser,  it  was  competent  for  the 
indorser  to  show  by  parol  what  liability,  he' did 
assume  when  the  contract  was  so  aaslmed  and 
deliTeredw—Kindennan  v.  Herscb,  129  P.  228. 

(B)  lu^alldatlnc  Writtm  Instmment. 

1 433  (Cal.)  When  an  inatmmoit  is  sought 

to  be  avoided  for  mistake  in  law  or  fact,  evi- 
dence is  admissible  as  to  what  grantor  intend- 
ed to  do  or  convey.— Jersey  Farm  Co.  v.  At- 
lantic Kealty  Co.,  129  P.  693. 

{434  (Cal.)  When  an  instrument  is  sought 
to  be  avoided  for  fraud,  evidence  is  admis- 
sible aa  to  what  grantor  intended  to  do  or  con- 
vey.—Jersey  Farm  Ofc  v.  Atlanta  Realty  Co., 
129  P.  593. 

1434  (Okl.)  Pand  evidence  is  admissible  to 
show  that  a  purported  deed  or  contract  is  not  in 
foct  that  made  by  the  parties;  the  object  bting 
to  show  that  by  mistake  or  fraud  a  different 
deed  or  contract  was  made  than  the  one  inquir- 
ed aboat— American  Trust  Co.  v.  Chitty,  120 
P.  61. 

<0  Separmt*  or  Ssbsevaemt  Oral  Avrao- 

{441  (Utah)  Where  plaintiff  eontracted  in 
wnting  to  sell  improvements  to  defendant's  ten- 
ant, evidence  that  plaintiff  and  the  tenant  oral- 
ly agreed  tlutt  title  should  remain  in  plaintiff 
ontil  paid  was  inadmisslble^Vanee  t.  Heath, 
129  P.  86S. 

(D)   Constraotlom  or  Ayplleatlon  of  Xdin- 
vnan  of  Wnttea  iHtnUHent. 

{459  (Utah)  Parol  evidence  Is  admissible  to 
show  that  the  person  who  made  and  sigued  a 
written  contract  was  acting  as  the  agent  of  the 
undisclosed  principal  by  whom  action  thereon 
is  brought— Child  v.  Gillis  Const  Co.,  129  P. 
856. 

{461  (Okl.)  Where  a  written  contract  Is  am- 
biguous, so  that  the  intention  of  the  parties 
cannot  be  onderstood,  extrinsic  evidence  of 
tiie  relation  of  the  parties  and  the  facts  sur- 
rounding them  may  be  received  for  tiie  proper 
interpretation  of  the  instrnment — Rtchardson 
T.  Chatfield,  129  P.  728. 

xn.  oFnfxoir  bvidenoe. 

(A)  CottclnaloBB    and    Optnlotts    of  Wit- 
nesses In  General. 

S47I  (Cal.)  The  exclusion  of  questions  asked 
witnesses  which  called  for  conclusions  or  opin- 
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tou  ratber  tban  facts  wu  proper.— Id  re  Pack* 
•t*!  Estate.  129  P.  77a 

1471  (Col-App.)  Wltnessea  must  state  the 
very  -facts  from  which  the  facts  pleaded  are 
drawn,  .and  not  mere  conclusions  from  such 
fact8.~-DoadeU  t.  Shoo.  129  P.  47& 

2  474  (OU.)  Id  an  action  for  loss  of  house- 
hold goods  and  wearing  apparel  having  no 
maxket  value,  the  owner,  who  is  familiar  with 
the  lost  arMcies,  has  purchased,  and  used  them, 
was  competent  to  testis  as  to  their  value  to 
him.— St.  Louis  ft  S.  F.  K.  Co.  T.  Dunham, 
129  P.  862. 

1474  (Wash.)  A  property  owner,  who  occu- 
pfes  his  property  and  is  familiar  with  the  put' 
poses  for  which  it  may  be  used  and  with  land 
values  in  the  community,  may  testify  as  to  its 
value  in  condemnation  proceedings.— Ci^  of 
Bedro-WooU^  t.  Lederle,  129  P.  372. 

The  foct  that  persons  testifying  to  the  value 
of  realty  valued  it  higher  than  the  price  pro- 
cured for  other  property  in  that  vicinity  did 
not  of  itself  make  tneir  evidence  incompetent 
-Id. 

(B)  iBMeotB  of  Bzvert  Teatlmomr. 

i  506  (Kan.)  Opinions  of  experts  are  admissi- 
ble  with  reference  to  an  ultimate  fact  in  issue, 
where  the  subject  can  he  presented  to  the  jury 
so  that  it  is  capable  of  drawing  the  ultimate 
inference. — Boot  v.  Cadahy  Padcing  Co.,  129 
P.  147. 

1506  (Wash.)  Questions  asked  experts  as  to 
whether  the  treatment  used  by  a  physician  sued 
for  malpractice  was  such  as  an  ordinary  skill- 
ful snryeon  would  have  used  Aeld  proper,  though 
that  was  the  ultimate  question  for  the  jury.— 
Taylor  v.  Kidd,  129  P.  406. 

1 513  ^an.)  In  an  action  for  Injuries  to  a 
servant  by  the  fall  of  a  friction  elevator,  the 
opiDlons  of  experts  that  such  elevators  were 
unsafe  and  improper  to  be  used  was  inadmis- 
sible, the  best  evidence  of  reliability  being  the 
demonstrated  results  of  their  use,  which  could 
be  shown  by  evidence.— Boot  v.  Cudahy  Pack- 
ing Ca.  1^  P.  147. 

1524  (Or.)  Expert  witnesses  may  give  their 
ocnnions  as  to  the  increase  in  the  market  value 
m  a  lot  by  reason  of  a  street  improvement,  and 
are  not  limited  to  giving  tbdr  opinion  of  its 
value  before  and  after  the  improvemoiL— City 
of  Portland  t.  Tigard,  129  P.  756. 

(O)  OoKp*t0Ber  of  Blxpevts. 

1 539  (Kan.)  In  an  action  to  recover  a  bal- 
ance due  on  a  contract  for  the  eonstmction  of 
a  building,  an  architect  who  examined  the 
building  and  detailed  the  defects  therein  could 
testify  as  to  the  particulars  wherein  the  job 
had  not  been  done  in  a  workmanlike  manner. — 
HcGune  v.  Batcliff.  129  P.  1167. 

I  542  (Kan.)  A  manager  of  a  cold  storage  plant 
of  nine  years*  experience  having  had  occasion  to 
observe  the  condition  of  frozen  products  was 
qufliified  to  tatify  whether  "egg  meats,"  hav- 
ing been  once  solidly  frozen,  would  thaw  in  a 
temperature  lower  tban  32  degrees.— Stewart  v. 
Uennlngsen  Produce  Co..  129  P.  181. 
-  1543  (Or.)  Beal  estate  dealer  held  qnali6ed 
by  bis  knowledge  of  values  of  land  in  that  vicin- 
i^  to  testify  to  the  value  of  land  sought  to  be 
condemned.— City  of  Portland  v.  Tl^rd,  129 
P.  765. 

(D)  Bxa»la«tlon  of  Bzporta* 

1553  (BfonL)  A  qnotation  from  a  standard 
work  on  medical  Jurisprudence  may,  in  the 
court's  discretion,  be  permitted  to  be  incorporat- 
ed in  a  hypothetical  question  to  a  physician.- 
Emerson  v.  Batte  Electric  By.  Co.,  1^  P.  319. 

1558  (Colo.App.)  Where  a  physician,  testi- 
fying as  an  expert,  stated  that  he  bad  not  read 
a  medical  work  and  was  not  familiar  with  It, 
the  medical  work  could  not  be  used  on  bis  croas- 
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examination  to  contradict  him.— Duiver  City 
Tramway  Co.  v.  Oawln.  129  P.  26& 

Where  a  physician  did  not  base  his  oplnloM 
on  medical  woAs,  cross-examination  as  to 
whether  he  agreed  with  a  medical  author  was 
improper  unless  he  testified  that  he  bad  read 
the  author  and  rwuded  Um  as  at  aoffident 
merit  mi  which  to  Base  his  oidnlonw— Id. 

XIV.  WEIGHT  Ain>  ■  UFFIOIEXOT. 

S  595  Otfont)  The  jury  are  not  confined  la 
their  determination  to  the  precise  language  In 
which  the  evidence  is  given,  but  may  find  a 
verdict  upon  any  fair  inference  deducible  there- 
from.— Hollenback  v.  Stone  &  Webster  Engi- 
neering Corporation,  129  P:  1068. 
J  596  (Utah)  In  civil  actions,  one  holding  the 
affirmative  of  an  issne,  to  entitle  bim  to  pre- 
vail, need  only  estabUsh  It  by  a  preponderanco 
of  the  evidence.— Vance  v.  Heath,  129  P.  366. 

I  601  (Kan.)  Evidence  that  an  onknown  per- 
son had  written  the  name  of  a  station  od  a 
freight  car  of  a  train,  and  that  destinations 
were  some  times  so  Indicated,  was  of  insuffi- 
cient probative  force  to  warrant  a  finding  that 
the  car  was  then  being  moved  to  such  station. 
—Barker  v.  Kansas  City,  M.  ft  O.  By.  Co. 
129  P.  1161. 

EXAMINATION. 

See  ^*  ^ 

EXCEPTIONS. 

See  Appeal  and  Error,  i  248;  Criminal  Law, 
il  84^  1066;  Trial,  H  31,  273,  284. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  S  302,  520,  642;  Crim- 
inal Iaw,  If  1090,  1097. 

EXCHANGE  OF  PROPERTY. 

See  Assignments,  |  37;  Contracts,  S  187;  Spe- 

cific  Performance,  {  14. 

1 3  (Cal.App.)  BepresentaUons  aa  to  what  a 
ranch  will  produce  in  the  future  are  not  rep- 
resentations of  existing  facts,  but  are  merely 
speculative  surmises,  and  are  not  ground  fw 
rescission  of  an  exchange  of  land.— Bickel  v. 
Munger,  129  P.  958. 

Bepresentations  by  an  owner  of  a  fruit  ranch 
as  to  the  condition  and  quality  of  the  soU 
while  ezhiUting  the  property  to  a  prMpective 
purchaser,  made  with  knowledge  of  the  ignor- 
ance and  Inexperience  of  the  prospective  pur- 
chaser, are,  if  false,  ground  for  rescission  of  a. 
contract  to  exi^ange  lasds.r-ld. 

BepresentatiiHis  1^  an  owner  of  a  fruit  ranch 
that  orange  tree^  thereon  are  young,  while  in. 
fact  they  are  old,  and  false  representationa  of 
the  amount  of  oranges  produced  by  the  trees 
In  a  season,  held  representations  of  an  existing 
fact  and  ground  for  resdsdon  of  &  contract  oC 
exdiange^Id. 

EXCUSE. 

See  Contracts.  |  279. 

EXECUTION. 

See  Corporations,  |  688;  Dedication,  t  03;. 
Deeds,  |  100;  Exemptions,  1  119;  Home- 
stead. 

m.  MSPAHOE.  TOBM,  AHP  BSQUK-^ 
SITES  OF  WBIT. 

1 66  (Okl.)  The  clerk  of  the  district  court 
with  whom  a  transcript  of  a  jndnnent  of  a  coun- 
ty court  of  another  county  is  filed  cannot  issue- 
execution  thereon.— Hudson  v.  Ely,  129  P.  11> 

Xn.  WBOlTOFUIi  EXSCUTiOM. 

J  455  (Kan.)  Former  Code  (Xv.  Proc  |  467 
(Owl  St.  1801,  i  4»ia»,  anUwildns  nstitvtioft 
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Iff  ft  Judgment  creditor  of  tibe  iwmejr  for  wUdi' 
lands  were  sold,  applied  only  where  the  Jtidg- 
inent  was  afterwards  reversed  by  a  superior 
tribuoa].— Drath  r.  Glean,  129  P.  830. 

S  472. (Kan.)  In  an  action  against  a  judgment 
creditor  to  recover  damages  for  land  sold  under 
a  judgment  obtained  by  pabUcation,  where  the 
judgment  was  afterwards  vacated  under  former 
Code  Civ.  Proc.  |  77  (Gen.  St  1901,  I  4511), 
tiie  measure  of  damages  is  the  value  of  ue  land 
when  the  bona  fide  purchaser  acquired  a  sher- 
iff's deed.— Brath  v.  Glenn.  129  P.  88a 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Bevival,  t  72;  Appeal  and 
Error,  |  854;  Death,  |{  14.  81,  42;  Descent 
and  DUtribntion;  Sutotes,  {  82;  Wills. 

n.  APPODnacEHT.  quamtioatiow, 

AHD  TBNinUB. 

19  (Colo.)  Under  Const,  art  6,  I  23.  and 
Mills'  Ann.  St  1  4720  (Rev.  St  WOS,  |7121). 
a  county  court  on  the  death.  renwTal,  or  resig- 
nation of  executors  Had  power  to  aK>oint  others 
in  their  stead  with  all  the  powers  given  to  the 
original  executors  by  the  wilL— Tnckerman  v. 
Currier,  129  P.  210. 

S  19  (Wash.)  Risht  of  surviving  spouse  and 
next  of  kin  to  administer,  conferred  by  Rem. 


&  BaL  Code,  i  1SS9,  is  waived  by  their  fail- 
ure to  apply  for  letters  within  40  days  after 
death.— Koioff  v.  Chicago,  M.  &  P.  S.  Ry.  Co., 


129  P.  898. 

|20*(CaI.)  The  title  of  an  appeal  from  an 
order  denying  a  new  trial  of  an  api^leatton 
for  letters  of  administration  should  be  "In  the 
nntter  of  the  Ihtate  of  N.,  Deceased."— 
O'Brien  v.  Nelson,  129  P.  985. 

f23  (Cal.)  After  final  settlement  of  an  es- 
tate, the  court  should  not  issue  further  letters 
of  administration,  unless  property  remains  un- 
disposed of,  or  some  act  is  to  be  done  which 
only  an  administrator  can  do,  especially  in 
view  of  Code  Civ.  Proc  t  1698.— O'Brien  v. 
Nelson,  129  P.  985. 

S  29  (Wash.)  Appointment  of  decedent's  broth- 
er as  his  administrator  before  the  expiration 
of  the  40  days  within  which  bis  widow  and 
<^ildren  were  entitled  to  apply  for  letters  held 
valid  at  against  <Hdlatetal  attack.— Eoloff  v. 
Chicago,  M.  A  P.  S.  By.  Co..  129  P.  898. 

§  35  (Colo.)  "Where  beneSciaries  attecked  the 
appointment,  conduct  and  good  faith  of  substi- 
tuted executors,  th^  were  entitled  to  Incur  le- 
gitimate expense,  to  snstafn  the  validly  of  the 
will,  their  apnointment  and  acts,  and  to  an  al- 
lowance out  of  the  estate  fimds  for  reasonable 
expenditures  in  that  behaU<— Tnckerman  t.  Cur- 
rier, 129  P.  210. 

In  a  salt  ta  remove  mbstitoted  ezeentora  and 
to  recover,  for  a  devastavit  a  portion  of  a  de- 
cree, finding  that  there  bad  been  an  increase 
Instead  of  a  devastavit  and  awarding  the  same 
to  the  benefidaries  for  life  under  the  will,  was 
not  within  the  issues.— Id. 

zn.  AisETs.  appbai8a:l.  Aim  nr- 

VEHTOBT. 

i  72  {OicL)  The  inv^tory  Is  prima  fade  evi- 
dence as  to  the  value  of  the  estate  In  the  ad- 
ministrator's hands,  but  in  a  proper  case  he 
may  show  by  inadvertence  tliat  property  baa 
been  put  into  it  which  did  not  in  fact  belong 
there.— Pennington  v.  Newman.  129  P.  683. 

As  a  general  role,  an  administrator's  Inven- 
tory^ may  not  be  impeached,  but  the  proper 
method  is  by  motion  after  notice. — Id. 

IV.  OOIXEOTIOH  ANS  BEAKAOEICEITT 
OF  X8TATE. 
(A)  IB  Gemaral. 

1132  fWash.)  Under  Bern,  ft  Bal.  Code.  S| 
l£i0-1424,  Inclusive,  a  special  administrator  has 


nothing  to  do  with  claims  against  the  estate, 
and  can  neither  pay.  allow,  nor  reject  them, 
and  hence,  under  section  1479,  reQnmng  pres- 
entation of  claims,  presentation  to  the  special 
administrator  is  insafflcient.— Ward  v.  Magaha, 
129  P.  895. 

V.  AIXOWANOEB  TO  «UKVIVUIO 
VHTEt  HUSBAHP,  OB 
OHIXiDItElf. 

}  189  ^HalJ  By  either  an  antowptlal  or  po8^ 
nuptial  contract  a  widow  may  waive  her  right 
to  an  allowance,  when  the  rights  of  minor 
children  are  not  involved. — ^In  re  Toell's  B3s- 
tate,  129  P.  999. 

Under  an  agreement  between  husband  and 
wife  contemplating  a  permanent  separation, 
and  making  final  distribution  of  their  property, 
and  providing  that  neither  shonld  claim  any 
right  or  Interest  as  heir  or  survivor  in  the 

firoperty  of  tiie  other,  the  surviving  wife  re- 
eased  her  right  to  make  appllcaaon  for  a 
family  allowance.— Id. 

S  188  (Cal.)  Where  a  wife  voluntarily  severed 
her  connection  with  the  family,  she  was  not 
entitled  to  a  widow's  allowance  oat  of  her  hus- 
band's estate.— In  re  YoeU's  Estate,  128  P. 
999. 

I  194  (Cal.)  Under  the  pleadings  in  a  wife's 
application  for  a  family  allowance,  the  ques- 
tion of  fraud  by  the  husband  in  obtaining  a 
separation  agreement  held  not  In  issue. — In  re 
Yoell'a  Estate.  129  P.  999. 

Where  a  separation  agreement  between  hus- 
band and  wife  making  complete  disposition  of 
their  property  righta  has  been  folly  executed, 
and  the .  wife  is  making  nnwarranted  claim  to 
a  widow's  allowance,  the  probate  court  has 
equitable  jurisdiction  to  pass  upon  the  validity 
and  effect  of  snch  agreement— id. 

VX.  AXiLOWAHOE  AXD  FATMSNT  OF 
CXiAIKS, 
<B)  PvMMtatlOB  mmM.  AllowaHM* 

§  222  (Wash.)  Where  an  executor  adopted  the 
pleadings  of  apedal  administrator  In  action  on 
daim,  and  did  not  plead  the  mmpresentation  of 
the  claim  to  the  executor,  such  presentation 
was  not  waived;  the  executor  having  no  power 
to  waive  any  reguirement  of  the  statute.— Ward 
V.  Magaha,  129  P.  395. 

An  executor  cannot  ratify  the  rejection  of  a 
daim  by  the  special  administrator,  and  hence, 
even  if  his  conduct  amounted  to  a  ratification, 
he  was  not  estopped  to  raise  the  objection  that 
a  daim,  although  presented  to  the  special  ad- 
ministrator, had  never  been  presented  to  bim. 
— Id. 

Tlx.  DISTBIBUnOM  OF  ESTATB. 

8  315  (Cbl)  Error  in- holding  that  the  whole 
property  was  community  property,  and  in  die* 
tributing  it  to  the  surviving  husbaitd's  grantee, 
did  not  render  an  administration  proceeding 
void,  but  should  have  been  corrected  by  motiim 
for  a  new  trial,  or  1^  an  appeal. — O'Brien  v. 
Nelson,  129  P.  986. 

Vm.  8AIA8  AHD  OOHVETAROES  VH- 
DEB  ORDER  OF  OOUBT. 

(O)  Bale. 

{  388  (Wash.)  A  purchaser  at  an  administra- 
tor's sale  may  rely  upon  deceased's  record  title 
the  same  as  any  other  purchaser,  where  the 
ri^ts  of  minors  or  incompetent  persons  are 
not  involved.— Golden  v.  Pilchuck  Tribe  No.  4St, 
Iinproved  Order  of  Bedmen,  129  P.  93. 

Deed  to  grantor's  one-half  undivided  interest 
in  four  lots  "and  lots  19  and  20"  held,  as  against 
a  subsequent  purchaser  from  the  grantors  ad- 
ministrator, to  convey  only  a  one-naif  interest 
in  lots  19  and  20,  although  the  grantor  owned 
Uie  whole  of  those  lota  and  only  owned  ft  one* 
half  interest  In  tile  four  other  lots.— Id. 
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X.  AOTIONB. 

J 1 423  (Or.)  In  general,  only  the  executor  or 
ministrator  can  sue  to  recover  property  be- 
loDginr  to  the  estate,  bat  if  he  li  in  colluaion 
with  toe  debtor,  or  obstructs  the  course  for  the 
transmission  of  tbe  estate,  the  distributee  may 
Boe  joinins  the  repreaentative  and  the  debtor 
as  codefeDdants.— milman  t.  Toting,  129  P.  124. 

1 431  (Okl.)  A  claim  on  contract  must  he  pre- 
sented to  tbe  administrator  for  allowance  or 
rejection  befim  salt  tbraeon,  bat  not  so  a  claim 
in  tort  or  for  other  wrongful  act  of  the  deceas- 
ed.—American  Trust  Co.  T.  Ohitty,  129  P.  51. 

1 43 1  (Wash.)  Failure  to  present  a  claim 
against  an  estate  to  the  executor  or  admimstra- 
tor,  as  required  by  Rtaa.  ft  BaL  Code,  f  1479, 
Is  not  a  mere  matter  of  abatement,  but  the 
presentation  is  a  fact  essential  to  the  cause  of 
actioD.— Ward  t.  Magaha,  129  P.  895. 

|45S  (Colo.)  In  genersJ,  executors  have  no 
pemonal  interest  In  a  decree  awarding  certaiu 
increase  of  the  estate  to  the  life  tenants,  aa 
against  the  residuary  legatees,  and  are  not  en- 
titled to  appeal  therefrom.— Tndcerman  t.  Cur- 
rier, 129  P.  210. 

Zm,  UABIUTIES  ON  ADMIimTBA. 

TIOH  BOin>S. 

i  533  (OH)  Neither  an  administrator  nor  his 
sureties  can  he  sued  for  breach  of  a  bond  until 
a  settlement  or  final  acconnting  Is  had,  and  a 
decree  entered  showing  a  breach  of  the  bond 
and  failare  of  the  administrator  to  complywith 
the  decre&r-Fenntngton  t.  Newman,  ISO  P. 


EXEMPLARY  DAMAGES. 

See  I>aniat«a>  I  216. 

EXEMPTIONS. 

See  Homestead;  Process,  i  119. 

IV.  mOTECTIOlT  AMD  ENFOBOB- 
HXNT  OF  BIGHTS. 

S  tl6  (Okl.)  Under  the  rule  that  a  debtor  is 
excused  by  unavoidable  accident  in  failing  to 
make  a  claim  for  exemptions,  an  "acddmr*  is 
an  event  which  Is  unusual  and  unexpected,  or 
tbe  happening  of  an  event  without  tbe  concur^ 
rence  of  the  wQI  of  the  person  by  whose  agency 
it  was  caueed.— Hocker  v.  Carroll,  129  P.M. 

I  1 19  (Okl.>  Where  a  United  States  commis- 
doner,  after  issuing  an  execution,  absented  him- 
self from  his  district  so  that  the  judgment  debt- 
or could  not  give  notice  of  his  claim  of  exemp- 
tion, and  at  uie  execution  sale  the  debtor  gave 
notice  thereot  he  can  recorer  poieBrion  from 
the  purchanr.— Ho<ter  t.  C!arroU,  129  P.  06. 

EXHIBITS. 

See  Electioiu,  1  203;  False  Pretensea,  |  48. 

EXPENSES. 

See  Execnton  and  AdmlniBtratora,  |  80u 

EXPERT  TESTIMONY. 

See  Evidence,  |S  C06-568. 

EXPRESS  TRUSTS. 

See  Tnuts,  H 

EXTRADITION. 

n.  IKTBMTATE. 

i  21  (Kan.)  A  charge  of  crime,  flight,  diacov< 
ery,  and  a  formal  demand  for  return  are  all 
that  are  necessary  to  create  the  obligation  of 
the  state  to  which  a  fuRitive  fled  to  deliver 
him.— Ex  parte  Flack,  12»  P.  541. 

141  (Kan.)  One  charged  with  an  extradi- 
table offense,  having  been  returned  to  the  state 


troia  which  he  fled,  may  there  be  prosecuted 
for  crimes  other  than  that  specified  in  the  de- 
mand for  liis  delivery  without  first  offering 
him  a  reasonable  opportonity  to  return  to  tiie 
state  which  surrendered  him.— Kx  parte  Flack, 
120  P.  S41. 

EXTRA  WORK. 

Sea  Oonnttes,  1 40. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

I.  OlVn.  T.TABn.lTT. 

(A)  Aetu  CoBstltatlns  F»lae  ImprlsamaiMit 
•Bd  IitBbllltr  Tkerefor. 

ft  7  (OkL)  A  passenger  cannot  be  arrested  for 
refusing  to  pay  fare,  except  by  tendering  a  non- 
transferable ticket  issnea  to  another,  on  the 
train  auditor  taking  op  the  tidcet  aa  Invalid.— 
Chim|0,  B.  I.  ftp.  By.  po.  T.  Badford,  120 

1 15  (OkU  Where  a  carrier's  train  auditor  di- 
rected an  officer  to  arrest  a  passenger  tor  refusal 
to  pay  fare,  except  by  a  nontransferable  ticket 
issued  to  another,  each  acted  within  the  general 
scope  of  bis  authority;  and,  the  anest  beinc 
wrongful,  the  company  was  liable  for  damagee 
for  the  injury  sostaiued.— Cbicago^  B.  X.  ft  P. 
Ry.  Co.  T.  Radford,  120  P.  834. 

(B)  AetlOBS. 

1 27  (OU.)  In  an  action  for  unlawful  ar- 
rest, where  the  defense  is  that  defendant  had 
possession  of  liquor  with  intent  to  violate  the 
prohibitory  law,  and  tbe  question  of  the  of- 
ficer's good  faith  is  involved  on  tiie  measnre 
of  damages,  evidence  of  the  sorroandinr  dr^ 
cumstances  is  competent— Holmea  t.  Le  Foib, 
129  P.  718. 

ISO  (OkL)  If  an  arrest  was  unlawful,  tbe 
jury  conld  consider  plaintiff's  occnpation  In  ea- 
timattog  the  damsgea.— H(dmee  t.  Le  Fori, 
120  P.  718. 

1 34  (Okl.)  In  an  action  by  a  passenger  against 
a  carrier  for  false  arrest,  plaintiff  may  recover 
for  bodily  and  mental  suffering.— Chicago,  R.  I. 
ft  P.  By.  Co.  v.  Radford,  129  P.  834. 

1 35  <Okl.)  An  officer  making  an  illegal  ar- 
rest is  not  liable  for  punitive  damana.  where 
he  made  the  arrest  In  good  faith. — ^Holmes  v. 
Le  Fors,  120  P.  718. 

f  36  (Okl.)  Where  a  carrier's  train  auditor 
wrongfully  procured  plaintifFs  arrest  for  refus- 
ing to  pay  tare,  except  with  a  nontransferable 
ti(»et  issued  to  another,  and  the  officer  hand- 
cuffed plaintiff  and  took  him  to  the  station 
house  under  a  false  charae  of  disorderly  con- 
duct, until  released  on  bail,  a  verdict  allowiug 
him  $625  was  not  excessive.— Chicago,  R.  I.  ft 
P.  Ry.  Co.  T.  BadfOrd,  120  P.  S34. 

{40  (Okl.)  An  instruction  In  an  action  for 
Be  imprisonment  that,  as  plaintiff  was  a  re- 
tail liquor  dealer,  he  had  no  such  character  as 
could  be  injured  by  airest  by  defendant  en- 
deavoring to  enforce  the  prohibitory  law*  mm 
error.— Holmes  v.  Le  Fors,  120  P.  718. 

FALSE  PRETENSES. 

See  Criminal  Law,  |  878;  PhyridaiM  and  Sur- 
geons, S  11. 

S  6  (Or.)  In  view  of  L.  O.  L.  {  1041.  the 
false  pretenses  denounced  by  sectfon  1064,  it 
expressed  orally,  must  be  accompanied  by  a 
false  token  or  writing ;  and  if  not  so  accom- 
panied the  false  pretense,  or  some  note  or 
memorandum  thereof,  must  be  in  writing,  sign- 
ed by  or  in  tiie  handwriting  of  defendant- 
State  V.  Whiteaker,  129  P.  634. 

The  "false  token  or  writing"  contemplated 
by  L.  O.  L.  H  1541«  1064,  must  be  something 
real,  visible,  mbstattdal,  or  eome  wxitinf  par- 
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porting  to  be  the  act  of  some  person,  and  bo 
framed  as  to  have  more  weight  and  influence 
than  the  mere  aasertion  of  the  party  defraud- 
ing; but  Buch  writine  need  not  be  aabscribed 
by  or  in  the  handwriting  of  the  defendant 
— Id. 

142  (Or.)  The  admiBslon  in  evidence  of 
statements  of  one  charged  with  obtaining  a  slg- 
oatnre  by  means  of  false  pretenaea,  after  the 
transaction,  waaproper  to  show  previoiu  in- 
tent-State T,  Whiteaker,  129  P.  634. 

1 43  (Or.)  The  prospectas  of  an  oil  com- 
pany, and  a  bottle  of  oil  labeled  "Taken  from 
Our  Property"  held  proper  exhibits  to  go  to 
the  iuTj  as  tokens,  within  the  contemplation 
of  L.  O.  L.  H  1541,  1964,  making  it  an  offense 
to  obtain  the  signature  to  an  instnunent  by 
false  pretenses.— State  Whiteaker,  128  P. 
584. 

FALSE  SWEARING. 

See  Perjozy. 

FALSE  TOKEN. 

See  Falee  Pretenses,  H  ^  48. 

FEES. 

See  Attorney  and  Client,  |  1^;  Clerks  of 
Courts,  SS  U.  14;  New  Trial.  I  181;  Officers, 
(  94. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  SI  X79-19a 

FENCES. 

See  Highways,  |  6;  RaUroads,  {  118. 

FILING. 

See  Chattel  Mortgages.  S  87;  Judgment  K 
292,  385;  Justices  of  the  Peace,  H  164,  166: 
Mines  and  Minerals,  |  114;  New  Trial.  H 
128.  ISL 

FINDINGS. 

See  Appeal  and  Error.  H  1010-1016^  1122; 
Trial.  1|  m,  S89-S97. 

FINES. 

  -       .  I  11661 

7;  Justiees  of  the  Peace, 


See  Criminal  Law.  |_1168U;  Estates  Tail,  { 
B,  I  164. 

FIRE  INSURANCE. 

See -Insurance. 

FIRES. 

See  Negligence,  |  134;  Railroads,  H  481.  482. 

FLIGHT. 

See  Criminal  Law,  8S  351,  815;  Extradition.  § 
21. 

FLOWAGE. 

See  Waters  and  Water  Courses,  |  179. 

FOOD. 

See  Assignments,  {  18. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.  OnnX.  XJABELITT. 

i4  (OaLApp.)  Entry  without  consent  of  tile 
occupant  la  *'anlawful"  within  Code  Clr.  Proc 
I  1160,  subd.  2,  declaring  who  is  gnll^  of  for 
rible  detainer.— I>utcher  v.  Sanders,  129  P.  809. 


S  9  (Cal.App.)  One  who,  being  in  peaceable 
possession  ot  land,  leased  it  is,  on  expiration  of 
the  lease,  "occupant,"  though  not  residing  on  ft, 
within  Code  Qiv.  Proc.  g  1160,  subd.  2,  declaring 
guilty  of  forcible  detainer  one  entering  during 
absence  of  "occupant "—Dutcher  t.  Sanders, 
129  P.  800. 

S  12  (OaLApp.)  The  question  of  defendant's 
right  of  possession,  unless  based  on  consent  of 

ClaintiifF,  is  not  involTed,  and  so  is  immaterial 
1  an  action  based  on  Code  Civ.  Proc  8  1190, 
subd  2,  declaring  who  Is  guilt;  of  forcible  de- 
tainer.—Dntcher  T.  Sanders.  129  P.  809. 

FORECLOSURE. 

See  Chattel  Mortgages,  §§  156,  160;  Mechan- 
ics* Liens,  §  271;  Mortgages,  fS  374r-669. 

FOREIGN  CORPORATIONS. 

See  Corporations,  fi  642. 

FOREIGN  JUDGMENTS. 

Bee  Judgment,  S>  818,  823,  929,  944. 

FORFEITURES. 

See  Deeds,  I  156;  Bridence.  f  80;  lasnnuiee, 
H  755,  818;  Vendor  and  Purchaser,  |  334. 

FORGERY. 

See  Banks  and  Banking,  1 148:  Criminal  Law. 
H  B47,  720;  Witnesses,  |  277. 

1 16  (Wash.)  The  constituent  elements  of  for^ 

f:ery  in  the  first  degree  by  uttering  a  forged 
astnunent  are  first  the  spurious  character  of 
the  Instrument;  second,  its  utterance  by  ac- 
cused; and,  third,  hfs  guilty  knowledge  of  its 
spurious  character.— State  v.  Peeples,  129  P. 
108. 

144  (Wash.)  Guilty  knowledge  of  the  spuri- 
ous character  of  an  instrument  uttered  by  ac- 
cused may,  like  any  other  fact  be  proven  by 
circumstantial  evidence. — State  t.  Peeples,  129 
P.  108. 

In  a  prosecution  for  forgery,  evidence  held 
sufficient  to  establish  accused's  guilty  knowledge 
of  the  spurious  character  ot  the  instrumeot 
which  he  uttered.— Id. 

FORMA  PAUPERIS. 

See  JusUces  of  the  Peace,  |  169. 


FORNICATION. 


See  Incest 


FRANCHISES. 

L6,  26;  Tt 
FRAUD. 


See  Bridges,  H  16,  26;  TnrmAes  and  Toll 
Roads. 


See  Action,  §  45;  Assignments,  g  24;  Banks 
and  Banking,  §  148;  Corporations,  §§  82,  222, 
259,  835,  542.  5D7.  025;  Criminal  Law,  i 
373:  Elections,  §  201;  Embezzlement,  §  5; 
Eridence,  §  434;  Eicliaoge  of  Property,  5  3: 
Executors  and  Administrators,  §  104;  False 
Pretenses;  Frauds,  Statute  of ;  Fraudulent 
Conveyances ;  Guardian  and  Ward,  g  &4 ; 
Habeas  Corpus,  §  85;  Insurance,  U  290,  646; 
Judnnent,  ^  044;  Limitaton  of  Actions,  S8 
1,  45;  Money  Received,  §  8;  Municipal  Cor- 
porations, §§  241,  365;  Principal  and  Agent, 
g  158;  Process,  |  65;  Vendor  and  Purchaser, 
H  36,  229. 

I.  DECEPTION  OONSTTTUTZNO 
FRAPP,  AITP  XJABILXTT 
TBEREFOB. 

1 1 1  (OaLApp.)  An  assertion  ot  something  not 
true  must  be  of  a  tact,  not  warranted  by  the 
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infonution  of  tbe  person  making  the  assertion, 
in  Older  to  be  a  fraadalent  representation,  and 
not  merely  the  opinion  of  sach  person,  however 
itifvly  asserted.—WlDUer  r.  Jerrne,  129  P. 


A  statement  of  vaJne  of  itself  is  merely  a  mat- 
ter of  opinion,  but  representations  as  to  value 
may  be  representations  of  fact  depending  on 
tbe  circnmstances^Id. 

125  (Oal.App.)  Fraud  Is  not  actionable  un- 
less injury  results,  so  that  a  fraudulent  misrep- 
resentadoD  made  to  tbe  vendee  that  a  mortgage 
on  tbe  land  only  drew  6  per  cent,  interest  when 
the  mortgage  on  its  face  was  in  excess  thereof, 
did  not  Injure  tbe  vendee,  where  be  conld  de- 
duct from  the  deferred  payments  the  amount  of 
excess  Interest— Winkler  v.  Jerm^  129  P.  804 

H.  ACTIONS. 

CB)  P«rtles  amd  Pleadluv. 

1 47  (Or.)  Where  a  corporation  was  fraudu- 
lently induced  to  purchase  an  interest  in  cer- 
tain real  property  and  later  transferred  such 
interest  to  plaintiffs,  an  allegation  that  tbe 
transfer  was  for  a  valuable  consfderation  did 
not  show  that  it  was  for  an  adequate  consid- 
eration and  that  the  corporation  was  therefore 
not  dBmaced.— Spcrry  v.  Stennick,  129  P.  180. 

(C)  Bvldenee. 

1 50  (Cat.)  Fraud  is  not  presumed,  but  must 
be  pleaded.— In  re  Toell's  Estate,  129  P.  999. 

1 58  (Okl.)  In  an  action  for  fraud  in  the  sale 
of  land  in  that  defendant  had  no  title,  evidence 
heU  to  sostain  a  verdict  for  plaintiff.— lawless 
T.  Baddia,  129  P.  711. 

FRAUDS.  STATUTE  OF. 
T.  AOBXEKmrraNOT  to  be  peb- 

FORMED  WITHnr  OMX  TEAK. 

{ 46  (Nev.)  An  agreement  to  bear  one-third 
the  expense  of  development  on  a  two-year  min- 
ing lease  is  not  void,  where  the  parties  con- 
template that  the  work  shall  be  done  wiHiin  a 
year.— GIrton  T.  Daniels,  129  P.  655. 

^51  (Nev.)  An  oral  agre«nent  to  bear  one- 
third  tbe  expenses  of  developing  a  two-year 
mining  lease  was  not  void,  where  tbe  lease 
could  nave  been  terminated  by  act  of  the  par- 
ties within  A  year  according  to  its  specific  pro- 
visions.—Girton  T.  Daniels,  129  P.  665. 

Vt,  BEAI.  PBOPEBTT  AHP  ESTATM 
AHD  INTEBESTS  THEBEIK. 

{ 56  (CaLApp.)  A  partnership  formed  nnder 
an  oral  agreement  to  carry  on  a  certain  bnai- 
nm  was  sot  invalid  nnder  Civ.  Code,  i  1624, 
making  void  an  oral  agreement  for  the  sale  of 
real  property,  though  ft  provided  for  tbe  pur- 
chase of  real  property  to  be  used  fa  the  part- 
nership bnsiness.— Doadell  v.  Shoo,  129  P.  478. 

Vn.  flAUBS  OF  GOODS. 

CA)  OMtmots  Withim  natat*. 

{  83  (Colo.)  A  contract  by  plaintiff  to  mana- 
facture  and  deliver  to  defendant  a  soda  foun- 
tain of  particular  dimensions  according  to  a 
spedal  design  fnmlriied  hy  a  third  person, 
plaintiff  assembling  the  various  parts  and  de- 
livering the  completed  fountain  to  defendant, 
was  a  contract  for  work  and  labor  and  not 
within  the  statute  of  fraods.- Bond  v.  Bonrk, 
129  P.  223. 

(O)  GiTlMit  EMFMsat  or  Part  PaymoBt. 

I  95  fColcApp.)  Where  defendant  Individual- 
ly bongfat  and  accepted  lambe,  and  made  a  part 
payment,  the  contract  was  uken  out  of  the 
Ktatute  of  frauds,  though  defendant  refused  to 
ray  the  balance  of  the  price  because  tbe  firm 
of  which  the  seller  was  a  member  failed  to  ful- 
fill a  contract  of  sale  made  with  defendaat's 
film.— Batschn  t.  Xoxall,  129  P.  619. 


I3C  OgEBATIOB  AWP  BITBOT  OF 
STATUTE. 

1 123  (Wash,)  A  parol  lease  for  a  term  ex- 
ceeding a  year,  where  lessee  has  taken  posses- 
sion wiUi  lessor's  consent,  Is  enforceable  as  a 
tenancy  from  mouth  to  month,  not  being  wholly 
void.— Backus  v.  Feeks,  129  P.  86. 

S  129  (Cal.App.)  A  partnership  formed  nnder 
a  partly  executed  oral  agreement  that  It  shall 
continue  for  not  less  tlian  three  years  exists 
until  dissolved,  notwltbstanding  the  statute  of 
frauds  ■  Civ.  Code,  {  1624,  subo.  1,  making  void 
an  oral  agreement  not  to  be  performed  within 
a  year.- Doudell  v.  Sboo,  129  P.  47& 

I  129  (CaLApp.)  A  part  performance  of  an 
oral  contract  to  convey  by  paying  part  of  tbe 
price,  and  tbe  taking  of  poaseSBion  under  the 
contract,  took  tbe  contract  out  of  the  statute  of 
frauds.— Winkler  v.  Jerrne,  129  P.  804. 

i  138  (Nev.)  Where  an  interest  in  a  ndning 
lease  is  assigned  consideration  of  an  oral  agree- 
ment to  t}ear  one-third  the  expense  of  develop- 
ment, the  assignee  is  liable  for  his  share  of  the 
development  work  which  was  done  by  the  other 
contracting  party,  though  tbe  agreement  be  void 
under  the  statute  of  frauds.— Girton  t.  Danielsu 
129  P.  655. 

fi  r39  (OU.)  The  defense  of  the  statute  of 
frauds  cannot  be  interposed  against  an  executed 
contract— Love  v.  Elrkbrlde  Drilling  &  Oil  Co.. 
129  P.  858. 

Where  a  parol  contract  for  tbe  sale  of  cer- 
tain oil  leases  had  been  fully  performed  by  a 
proper  transfer,  nothing  remaining  hut  to  pay 
tbe  price,  It  was  no  defense  to  a  recovery  thereof 
that  the  parol  contract  was  originally  witliin 
the  statute  of  frauds.— Id. 

i  143  (Wash.)  Under  a  sure^shlp  contract 
guaranteeing  that  a  lessee  under  a  five-year 
lease  should  perform  "all  the  covenants,  agree- 
ments and  obligations  in  said  lease  contained," 
held,  that  the  sureties  were  liable  on  the  temu- 
nation  ot  the  lease  by  the  act  of  tbe  lessee  in 
giving  a  month's  notice,  though  the  lease  wa* 
voidalile  because  unacknowledged  and  for  a 
term  longer  than  a  year. — Backus  v.  Feeks,  129 
P.  86. 

Tbe  atatote  referring  to  tbe  ezeeotion  of 
leases  for  longer  than  a  year  Is  a  atatata  of 
frauds  so  that  a  surety  of  the  performance  of 
a  lease  voidable  under  tbe  statute  because  un- 
acknowledged and  for  a  longer  term  than  a  year 
cannot  take  advantage  of  the  statute  to  escape 
liability;  the  defense  ot  the  atatnte  4^  fcAOda 
being  personal  to  the  prindpal.— Id. 

FRAUDULENT  CONVEYANCES. 

See  SMdence,  {  230;  ParburiUp,  |  217. 

I.  TRAXSFEBS  AEB  TBAIISAOnoni 
nVAUD. 

(B)  CTonslderatlOB. 

i  74  (Or.)  Gross  inadequacy  ot  price  la  a  tir- 
cnmstance  to  show  fraud  in  tbe  convayanc*  as. 
against  the  creditors  ot  tlM  srantOTw— Ball  t. 
Danton.  129  P.  1082. 

(H)  PrefereneeB  t«  Credlton. 

f  1 15  (Or.)  A  creditor  may  secure  himsrit  or 
collect  his  debt  from  the  debtor  to  tbe  exclu^n 
of  other  creditors^Ball  t.  Danton,  129  P. 
1032. 

(I)  BOtOBtlOB   of  POMieSBlOM   Or  AypwFOBt 
Title  %T  Ormmtox. 

i  146  (C^.App.)  Transfer  of  certain  personal 
property  by  judgment  debtor  to  his  mother-in- 
law  prior  to  levy  KM  void  nnder  Civ.  Gode^  f 
3440,  providing  that,  a  transfer  of  personal 
property,  without  immediate  delivery  or  actual 
and  continued  change  of  possession,  Is  pre- 
sumirtively  fraudulent  aa  against  ctcditon^ 
Center  t.  Kdton,  129  P.  960i 
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(J)  KBowledv*  iBtvBt  of  QraatM. 

S  155  <0r.)  L.  O.  L.  S  7401.  providinff  that 
the  provisIODs  of  the  diapter  rdatiDg  to  fraad- 
nlent  conveTaiicefl,  section!  7897  and  7400  of 
irhidi  make  eveiy  conveyance  with  Intent  to 
-defraud  creditors  void,  shall  not  affect  a  pnr> 
«haser  for  a  valuable  cooBideration,  unless  be 
bad  prior  notice  of  the  fraud,  is  a  statutory 
rale  of  eqiUty  and  to  defeat  such  a  unirchaser, 
it  mast  appear  that  he  bad  prior  notice. — Ball 
T.  DantoD,  129  P.  1032. 

4168  (Or.)  Inadequacy  of  consideration  alone 
1  not  invalklate  a  conveyance  made  in  good 
&lth  and  for  a  valuable  consideration.— Ball 
T.  Danton,  129  P.  1032. 

m.  BBIEDXEI  OF  OBEDITOWl  AJTD 
PUBOHABBBS. 

(P)  PlaaClas. 

!  269  (Or.)  Under  L.  O.  L.  H  725,  726,  pro- 
▼idloff  that  the  evidence  must  correspond  with 
the  allegations,  the  court,  in  a  judgment  cred- 
itor's suit  to  set  aside  a  debtor's  conveyance 
as  fraudulent,  on  the  ground  that  it  was  with- 
out consideration,  may  not  set  aside  the  con- 
veyance, subject  to  the  payment  to  the  grantee 
of  the  consideration  paid  by  him,-  on  proof  of 
payment  by  him  of  a  substantial  mm  for  the 
property.— Ball  v.  Danton,  129  P.  1032. 

(G)  Evidence, 

1271  (Or.)  Kgalty  will  not  presume  that  a 
Gtmvejranee  is  fraudulent  as  against  the  cted- 
itors  of  the  grantor,  where  the  transaction  is 
dearly  susceptible  of  good  faith  and  fair  deal- 
ing.—Ball  V.  Danton,  129  P.  1032. 

i  277  (Or.)  Under  O.  L.  K  7401,  declaring 
that  tbe  chapter  relating  to  fraudulent  convey- 
ances shall  not  affect  tbe  title  of  a  purchaser 
for  a  valuable  coDsideratioa,  unless  he  had 
prior  notice  of  the  fraud  of  bis  grantor,  a  gran- 
tee showing  good  faith  and  a  valuable  consid- 
eration need  not  affirmatively  show  that  tbe 
consideration  paid  was  adequate.- Ball  v.  Dan- 
ton, 129  P.  lfe2. 

{301  (Or.)  Tbe  fact  tbat  a  purchaser  bad 
actual  notice  of  the  intent  of  bis  grantor  to 
defraud  his  creditors  may  be  proved  by  circum- 
stontial  evidence.— Ball  v.  Danton,  129  P.  1032. 

Evidence  held  not  to  show  tbat  a  grantee 
paying  a  valuable  consideration  for  the  con- 
veyance had  prior  notice  of  the  intent  of  the 
grantor  to  denaud  bis  cndltoza.— Id. 

GAME. 

1 31^2  (Or.)  Tbe  right  to  take  wild  game  be- 
ing a  mere  privilege  which  may  be  prohibited 
or  regulated  by  the  state,  the  Legislature  may 
prohibit  the  having  In  possession  of  wild  game 
out  of  season,  though  killed  in  season.— State 
T.  Pulos,  129  P.  128. 

17  (Or.)  L.  O.  L.  I  2289  (Sp.  Laws  1900,  p. 
52^.  mM  to  prohibit  the  having  in  possession 
of  the  carcasses  of  dnck  out  of  season, 
though  they  were  killed  In  seasoib— State  v. 
Polos,  120  P.  128. 

GAMING. 

tes,  I  SOO 
507,  611;  Larceny.  |  14. 

GAS. 

Bte  Injunction,  t  118;  Negligence,  |  32. 

GEOGRAPHICAL  FACTS. 

8e«  Evidence,  f  10. 

GIFTS. 

Bee  Wms,  |  709. 


See  BUlB  And  Notes,  |  300;  Criminal  Law,  i| 
ff  1 


n.  OAUIA  MOBTIS. 

f78  (Or.)  In  an  action  to  recover  jwrsonal 
property  as  part  of  a  decedent's  estate,  an  al- 
legatioD  held  insufficient  to  charge  the  creation 
of  a  gift  causa  mortis  for  failure  to  allege  that 
tbe  transfer  specified  was  made  by  decedent  in 
contemplation  of  death,  and  that  there  was  a 
delivery  to  the  beneficiary  or  to  some  one  for 
him.— Hillman  v.  Young.  129  P.  124. 

An  allegation  of  tbe  delivery  of  certain  per- 
sonal proi>erty  by  decedent  to  X.  to  collect  and 
pay  the  proceeds  as  needed  to  j.,  and,  after  de- 
cedent's death,  to  pay  J.  tbe  remainder,  held 
Inaafflcient  to  show  a  delivaiy  to  Y.  aa  agent  of 
J.  to  astablish  a  gift  enm,  nwrtiB,— Id. 

GRAND  JURY. 

See  Indictment  and  Information. 

1 15  (Nev.)  A  grand  juror  held  not  to  have  a 
disqualifying  opinion  under  Rev.  Laws,  S  7006, 
as  to  the  guilt  of  accused,  where  he  stated  that 
his  opinion  would  not  justify  a  charge  against 
accused.— State  v.  Wiiiiams,  129  P.  317. 

I  27  (Nev.)  Under  Rev.  Laws,  ff  7028,  7029, 
authorizing  the  grand  jury  to  inquire  into  the 
willful  and  corrupt  misconduct  of  public  of* 
ficers,  and  to  examine  all  public  records,  the 
grand  jury  cannot  hire  an  accountant  to  ex- 
amine tbe  books  of  public  officials;  it  being 
their  duty  to  request  an  audit  by  tbe  county 
commissioners  or  tbe  state  auditor  who  are  re- 
quired by  sections  1608,  4148,  4153,  to  examine 
such  books.— Stone  v.  Bell,  i2Q  P.  458. 

Despite  Rev.  Laws,  {i  4924,  7028,  providing 
tbat  tne  district  judge  shall  charge  the  grand 
jury  as  to  their  duties  and  that  it  shall  examine 
Into  tbe  willful  misconduct  of  county  officers, 
the  district  judge  has  no  Inherent  authority  to 
hire,  upon  the  request  of  the  grand  jury,  a 
private  accountant  to  examine  the  books  of  all 
connt7  officials.— Id. 

GUARANTY. 

Z.  BEQUISXTES  AKD  VAI.IDITT. 

1 4  (Colo.)  Indorsement  of  a  nonnegotiable 
contract  for  lease  of  sheep  on  which  tbe  lessee 
was  to  deliver  a  certain  number  at  tbe  end  of 
the  yetiT,  without  guaranty  of  delivery,  held, 
in  effect,  only  a  warranty  that  the  contract  was 
genuine,  and  a  direction  to  deliver  such  sheep 
to  tbe  assignee,  and  to  impose  no  liability  on 
defendant  upon  the  lessee's  failure  to  deliver. — 
Kinderman  v.  Hersch,  129  P.  228. 

35  (Wash.)  A  guaranty  contract  may  stand 
by  itself,  though  the  obligation  guaranteed  is 
invalid;  the  question  whether  tbe  guarantor's 
liability  is  measured  by  tbat  of  the  principal 
debtor  being  largely  a  matter  of  the  construc- 
tion of  the  guaranty  contract— Backus  v.  Feeks, 
129  P.  86. 

J 24  (Kan.)  Where  a  written  contract  for  the 
e  of  land  to  be  paid  for  in  school  orders  ex- 
pressly guaranteed  the  validity  of  the  orders,  an 
assignment  thereof  to  the  vendor  of  tbe  land 
without  recourse  did  not  abrogate  the  written 
gnaranty^KaiU  v.  Bell.  120  1^  1186. 

GUARANTY  FUND. 

See  Banks  and  Banking,  i  78. 

GUARDIAN  AND  WARD. 

See  Action,  {  46;  Contribution;  Divorce,  | 
286;  Habeas  Corpua,  1  90;  Indians,  f  15; 
Pleading.  S  2B0. 

XZ.  AFPOIWTMEMT,  QVAI.mOATXOir, 
AHD  TBHITRB  OF  OUABDZAN. 

I  IS  (Okl.)  Where  a  guardian's  bond  recites 
that  tbe  principal  has  been  appointed  guardian 
of  a  certain  minor  and  shows  clearly  its  pur- 
pose, it  is  valid  though  tbe  name  of  tbe  ub- 


ror  aasas  In  Dee.  Die.  *  Am.  Die  Key  No.  Serlss  *  Indexes  sea  same  tople  end  sestloa  {b  ITOHBllR 


Digitized  by 


0«wdiam  mmd  Ward  129  PACIFIC 


ligM  does  not  appear  in  the  blank  therefor  in 
the  first  paragraph  of  the  bond,—UDited  States 
Eldelitr  it  Guaranty  Go^  v.  Hansen,  129  P.  60, 
67. 

m.  OtrSTODT  AlTD  GABE  OF  WARD'S 
FEBSOir  AHD  ESTATE. 

144  (Kan.)  Ondar  Gen.  St.  190B.  |  8975,  a 

Eaardian  may  not  lawfully  lease  u«  lands  ct 
is  wards  except  by  direction  of  the  coort. — 
Charles  v.  Witt,  129  P.  140. 

I M  fKan.)  Where  a  gnardlan  of  certain  ml- 
non  withoQt  order  of  the  probate  conrt  leas- 
ed the  minors*  lands  for  grain  rental  and  pur- 
chased the  grain  himself  without  keeping  priq>- 
er  acconnts,  it  was  pnper  to  charge  him  with 
the  cash  rental  value  of  the  lands  for  the  wh<de 
period.— Charles  v.  Witt,  129  P.  140. 

Where  a  guardian  was  guilty  of  misfeasance 
and  fraud  In  the  management  of  bis  wards'  es- 
tate, the  court  properly  charged  him  with  com- 
poond  interest  on  yearly  balances,— Id. 
1 56  (Kan.)  Under  Qen.  St.  1909,  I  8976,  a 

guardian  may  not  lawfully  loan  tiie  money  of 
Is  wards  except  by  direction  of  the  court— 
Charles  v.  Witt,  129  P.  140. 

1 62  (Kan.)  A  guardian  may  not  trade  with 
himself  on  account  of  the  ward  or  use  or  deal 
with  the  vacd's  pmpertr  for  his  own  me  and 
benefit.— Charles  v.  Witt,  129  P.  14a 

VI.  ACCOUXTHTG  A2n>  SETTXiEKEKT. 

I  146  (Kan.)  Under  Qen.  St  1909.  |  3975.  a 
snbstltDted  guardian  held  entitled  to  sue  Ms 
predecessor  for  an  accounting  withoot  joining 
his  wards  as  parties  plaintiff. — Charles  t.  Witt 
129  P.  140. 

8  1 63  (Kan.)  Final  settlement  of  an  admin- 
istrator, who  at  the  same  time  is  guardian'  of 
minor  distribntees,  is  not  concluuve  on  the 
minors,  bnt  Is  Toidable  by  them  or  their  repre- 
sentatives.—Charles  V.  Witt,  129  P.  140. 

T3XL  UABXUTXES  OH  OVABDZAK- 
SmP  BOHIML 

1 174  (OkL)  The  general  guardian's  bond  Is 
l<able  for  the  failure  of  the  guardian  to  pay 
over  money  received  for  land  sold  by  order  of 
court,  though  he  gave  a  n>eclal  bond  as  requir- 
ed b;  Comp.  Laws  1909,  f  6509.— United  States 
Fidelity  ft  Guaranty  Co.  t.  Hansen,  129  P.  60, 
67. 

S  177  (Okl.)  A  probate  court  has  Jurisdiction 
to  release  a  guaidian's  bond  from  liability  for 
defaults  occurring  after  the  order  Is  made.— 
United  States  Fidelity  &  Guaranty  Co.  v.  Han- 
sen, 129  P.  60,  67. 

Where  a  guardian's  bond  has  been  released 
by  order  of  court,  no  recovery  can  be  had  there- 
on for  a  default  of  the  guaraian  occurring  aft- 
■er  the  order  was  made. — Id. 

GUARDS. 

See  Ibster  and  Servant,  H  121,  27a 

HABEAS  CORPUS. 

Z.  VATUBE  AKD  OBOUHBS  OF 
BEMBnT. 

i  32  (CaLApp.)  Under  the  express  provisions 
of  Pen.  Code.  |  1487,  the  unconstitutionality  uf 
a  law  or  oraioance  is  ^und  for  discharge  on 
habeas  corpus  before  tnal  and  conviction. — Bx 
parte  Zany.  129  P.  29S. 

n.  JUBISDIOTION,  PKOOEEDnrOS, 
AND  BEUEF. 

|8S  (Utah)  Evidence,  in  habeas  corpus  to 
obtain  custody  of  ptaintifrB  child  whidi  she 
surrendered  to  another,  ^Id  not  to  sustain  a 
finding  that  the  contract  surrendering  custody 
was  executed  by  plaintiff  through  fraud  or  co- 
ercion.- Stanford  v.  Gray,  129  P.  423. 

The  burden  is  on  a  parent  who  has  con- 
tracted Away  tiia  custody  of  a  minm  child 
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and  seeks  to  recover  It  to  show  tiiat  the  ddld 
Is  not  receiving  prcnwr  care  or  proper  vbja- 
leal,  moral,  and  intellectual  training.- Id. 

1 90  (Nev.)  After  an  order  discharging  a  pris- 
oner on  habeas  corpus,  a  rehearing  will  not  be 
granted  in  view  of  the  Habeas  Oorpos  Act,  1 
29  (Rev.  Laws,  t  6254).— Bureka  County  Bufe 
Habeas  Corpus  Cases,  129  P.  S0& 

1 99  (Cal.)  Under  Civ.  Code,  |  196,  prorldins 
that  the  parent  entitled  to  the  custody  of  a  diild 
shall  support  him.  the  legal  effect  of  a  divorce 
obtained  In  another  state  and  of  guardianship 
obtained  in  this  state  hM  to  be  to  dve  Uie 
mother  custody  of  the  children  wltboat  macrinc 
the  father  with  their  support— Bx  parts  lle- 
AfuUin,  129  P.  778. 

1 99  (Utah)  A  contract  by  a  parent,  fairly 
made,  surrendering  the  custody  of  a  oiQd,  is 
valid  as  between  the  parties,  bat  Is  unenforce- 
able if  contra^  to  the  child's  Interestr— Btsn- 
ford  r.  Gray,  129  P.  423. 

HARMLESS  ERROR. 

See  Appeal  and  Brror.  M  1026-1073:  Criminal 
Law,  U  1163-1175;  Homicide,  {  84a 

HEARING. 

See  Reference. 

HEARSAY  EVIDENCE. 

See  Sridence,  H  280.  317,  818. 

HEIRS. 

See  Descent  and  Distrlbudon. 

HIGH  SCHOOLS. 

See  Schools  and  School  Districts.  H  22.  28,  80. 
42,  164. 

HIGHWAYS. 

See  Appeal  and  Error,  i  1067;  Bridges;  Eb> 
toppel.  I  68;  Injnnctitm,  I  196;  Judgment, 
i  725;  Trial,  I  251;  Tumplkea  amS  Toll 

.Roads. 

I.  ESTABLIBHBgEMT,  AITERATIOB, 
AHD  DISOONTIiniAHCE. 

(A)  BatRbllslment  br  Preacrlpttoa,  Dmsw 

or  Beeoamltloa. 

I  I  (Wash.)  To  establish  a  highway  by  pre- 
scription, the  public  use  must  be  general,  un- 
interrupted, and  continuous  for  10  Tears  under 
a  claim  of  right.— In  re  Twenty-Second  Ave^ 
Southwest,  129  P.  884. 

i  6  (Wash.)  Strip  held  not  to  have  become  a 
highway  by  prescription,  where,  before  It  had 
become  such,  the  owner  built  fences  across  it, 
with  gates  for  the  use  of  the  public,  and  posted 
notices  declaring  it  private  property.— In  re 
Twenty-Second  Ave.  Southwest,  129  P.  884. 

(B)  BatabllahiM«Kt  by-   Statate  or  Strntw- 

tory  Prooeedlaas. 

{63  (ColoApp.)  Where  the  jurisdiction  of  the 
commimoners  to  eatabUsh  a  public  highway 
is  once  established,  the  further  proceedings  wiU 
be  construed  liberally  on  collateral  attack,  and 
a  substantial  compliance  with  the  statute  will 
be  sufficient- Missouri  Pac.  By.  Co.  t.  At- 
kinson, 129  P.  566. 

1 68  (Colo.App.)  Where,  in  an  action  for  in- 
juries from  the  olwtruction  of  a  hi^liway.  the 
validity  of  the  proceedings  establishing  the 
highway  aVe  involved  only  incidentaJly.  every 
reasonable  presumption  should  be  Indnlged  in 
favor  of  such  validity.— Missouri  Pac  ay.  Co. 
V.  Atkinson,  129  P.  566. 

Where,  in  an  action  for  damages  from  the 
obstruction  of  a  highway,  the  answer  is  a  grn- 
eral  denial,  plaintiff  need  prove  only  tiie  juris- 
diction to  establish  the  tilghway;  but  when  he 
introduces  the  entire  highway  proceedings  as  a 
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basla  of  reoovery  defendant  may  coUateraUy 
attack  same.-— Id. 

Where  tbe  coQiplaint  itates  a  caose  of  action 
for  injuriei  from  tbe  wrongful  obstruction  of  a 
"public  highway/*  and  the  inatmcUons  follow 
thiu  theory,  eviaence  tending  to  prove  lone  neer 
of  the  roaa  by  the  public,  as  licenseee,  ahould 
be  excluded,  nnless  the  complaint  be  amended 
in  accordance  with  such  evidence.— Id. 

<m  Vftt*  to  ree  and  Blsbta  «f  Abwttlsv 
Ovrnen. 

J 1 80  (Oal.)  Location  of  a  highway  over  a 
ning  claim  does  not  affect  the  claim  except 
to  the  extent  ot  the  tmbUc  eaMsnent  for  nse  on 
the  surface  as  a  hlgnwoT' — Olaine  t.  McGraw, 
129  P.  460. 

nr.  TAXES.  A»SE8SMEirTS,  AMD 
WORK  OIT  HIOHWATS. 

1 122  (Or.)  Laws  1900,  p.  295,  amending 
Laws  190S,  p.  272,  {  34  (L.  O.  L.  S  6320).  by 
adding  section  6321,  empowering  the  taxpayers 
of  a  road  district  to  rote  an  additional  road 
tax  on  notice  of  meeting,  is  lo  defective,  aa  to 
the  giving  of  notice  and  calling  of  meeting,  and 
in  not  prescribing  a  method  of  proving  notice, 
or  that  tbe  persona  participating  in  the  meeting 
were  taxpayers,  as  to  be  inralld.— LeffingweU  v. 
Lane  County,  120  P.  538. 

i  125  (Or.)  The  certificate  by  the  chairman 
and  secretary  of  a  meeting  of  taxpayers  of  a 
road  district  held  under  laws  1900,  p.  295  (L. 
O.  L.  fi  6321),  on  notice  by  taxpayers  of  the 
levy  of  an  additional  road  tax,  la  uunffident  to 
render  tbe  tax  enforceable,  without  proof  of 
the  levy  by  a  proper  resolution  on  thejninutes, 
or  the  ftiving  of  toe  notice,  aa  required  by  sec- 
tions 6384,  6387  and  6390,  In  case  of  meeting 
under  section  6384  on  notice  by  the  road  snper- 
Tisor,  at  petition  of  freeboldert.— LeflBngweu  v. 
Lane  County,  129  P.  538. 

1 151  (Okl.Cr.App.)  Comp.  Laws  1900,  { 
7864,  making  it  the  duty  of  the  road  overseer 
to  file  8  complaint  against  persona  failing  to 
perform  road  woric,  does  not  preclude  the 
county  attorney  from  prosecuting  violations  of 
the  road  law  in  any  township  in  the  county. — 
Gourley  v.  State,  120  P.  684. 

Under  Sesa.  Laws  1009,  c.  82,  I  17,  all  per- 
sons subject  to  road  duty  are  required  either  to 
woA  four  dun,  pay  $5,  or  fornix  a  aubsti- 
tnta  aeeqttabTe  to  the  road  orerseer.— Id. 

RBGIlXATIOir  AXD  mUB  TOB 
TBATSL. 

(A)  Obstraotlona  and  BlneroaclkmeMta. 

{  1 59  (Or.)  The  remedy  for  obstruction  of  a 
highway  by  a  criminal  prosecution  under  L.  O- 
L.  I  2210,  is  not  such  an  adequate  remedy  for 
the  protection  of  abutters'  rights  ae  precludes 
equitable  relief  by  injunction  under  L.  O.  L.  S 
380.--Bernard  v.  Willamette  Box  &  Lumber 
Co.,  129  P.  1089. 

(B)  Use  of  HlBbwKT'  «nd  L«w  of  the 

I  172  (Kan.)  A  driver  on  a  public  highwayt 
whether  of  an  automobile  or  of  domestic  ani- 
mals, is  required  to  look  ahead  to  see  whatever 
there  may  be  In  the  line  of  his  vision  which 
would  afi[ect  his  driving,  and,  if, the  driver  of  a 
team  knows  that  an  automobile*  ia  approaching 
from  the  rear,  to  act  with  reasonable  prudence 
in  the  light  of  such  knowledge.— Arruigton  v. 
Homer,  128  P.  1159. 

8  177  (Kan.)  Under  Oen.  St  1900,  IS  450. 
451,  regulating  the  operation  of  automobiles,  a 
driver  of  auch  machine  on  a  rural  highway  la 
limited  to  20  miles  an  hour,  and  la  bound  not 
to  operate  it  at  a  greater  speed  than  is  reasona- 
ble with  reference  to  the  traffic  or  danger  to 
any  other  person  using  the  highway.— Arling- 
ton v.  Homer,  129  P.  1169. 


i  181  (Kan.)  Under  Oen.  St.  1909,  1  452,  reg- 
Qlating  the  operation  of  automobiles,  a  chauffeur 
approaching  an  animal  that  appears  frightened 
is  bound  to  reduce  speed,  it  practicable  turn  to 
the  right,  and  give  tbe  road,  and  on  signal  from 
the  rider  or  driver  of  the  animal  stop,  and  re- 
main stationary  long  enough  for  them  to  pass.— 
Arrington  v.  Homer,  129  P.  1168. 

Under  Geo.  St  1800,  |  452,  regulating  the 
itse  of  automobiles,  a  driver  meeting  or  passing 
persons  riding  or  driving  domestic  animals,  in 
addition  to  turning  out  or  stopping  If  required, 
must  exercise  tbe  care  which  a  reasonably  pm- 
dent  person  would  exercise,  considering  all  tbe 
elements  of  the  situation.— Id. 

A  person  riding  or  driving  domestic  anlmbla, 
When  approached  by  an  automobile  on  the  high- 
way, is  bound  to  take  cognizance  of  the  condi- 
tions, and  to  exercise  the  care  and  caution  which 
a  reaaonably  pmdent  person  would  display  in 
their  presence.— Id. 

Gen.  St  1909,  g  462  provldlne  that  an  anto* 
mobilist  when  approaching  a  Vehicle  drawn  by 
horses  must  exercise  "every  precaution"  to  pre- 
vent frightening  such  horses,  does  not  make  the 
antomobilist  an  insurer;  "every  reasonable  pre- 
caution" meaning  merely  the  precaution  which 
a  reasonably  prudent  man  would  take  In  view  of 
the  danger  to  be  apprehended.— Id. 

(O)  bJwrlM  from  Defsets  or  Okairaetlova. 

1 213  (Colo.App.)  In  an  action  for  injurlea 
from  obstmction  of  highway,  a  question  in 
issue,  whether  defendant's  acts  were  wanton, 
willful,  and  reckless  was  for  the  jury,  and  not 
the  court— MiMonri  Pac.  By.  Co.  v.  Atkin- 
son. 12ft  P.  666. 

HOMESTEAD. 

n.  TRAKSFEB  OB  IKOVMBBAMOE. 

5118  (Okl.)  Where  a  huiriband  and  wife  sign 
eed  to  the  homestead,  not  to  be  delivered  to 
the  grantee  named,  and  tiie  husband,  vrlthout 
the  consent  of  the  wife,  delivers  the  deed  to 
the  grantee  having  notice  of  the  agreement,  the 
deed  may  be  avoided  by  the  wife  after  the 
death  of  the  husband,  under  Wilson's  Bev.  & 
Ann.  St  1903,  f  888,  permitting  her  to  avoid 
a  deed  in  which  she  did  not  j<^— Orach  t.  Ad- 
dy,  129  P.  700. 

m.  BiGHM  or  muKvuranQ  mm- 
BAMS,  WIFE,  obhabbh, 

OB  HEIB8. 

i  150  (Oal.)  In  probat»  pxooeedings  to  set  off 

property  aa  homestead  to  a  widow,  the  superior 

court  has  no  jurisdiction  to  determine  tbe  va- 
lidity of  any  claim  of  title  adverse  to  that  of 
the  estate.— In  re  Niccolls'  Estate,  129  P.  278. 

1 151  (Cal.)  Code  Civ.Proc.$  1468,  aa  amend- 
ed in  1881  (St  1881,  p.  £0.  held  to  prevent  the 
setting  apart  of  property  to  a  widow  as  a  home- 
stead in  probate  proceedings,  except  for  a  lim- 
ited period,  where  no  homestead  had  been  previ- 
ously selected^In  re  mccoUa'  Batato,128F.278. 

V.  PBOVSOnOlf  AKD  ENFOBOB- 
MENT  OF  BIORTS. 

i  187  (Wash.)  Under  Bern,  ft  Bal.  Code,  S 
501,  upon  the  confirmation  of  a  judicial  sale, 
the  right  of  homestead  in  vacant  land,  under 
mere  declaration  of  intention,  cannot  be  adju- 
dicated.—Scott  V.  Guiberson,  120  P.  886. 

§  200  (Wash.)  Laws  1886,  o.  64,  9  et  seq.. 
relating  to  Bppraisement  cover  only  those 
cases  where  an  execution  is  levied  upon  an  ex- 
isting homestead,  and  do  not  require  an  ap- 
praisement where  no  homestead  was  asserted  or 
in  existence  at  the  time  of  the  levy,  and  no  dec- 
laration of  intention  had  then  been  filed.— 
Scott  V.  Guiberson,  128  P.  886. 
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HOMICIDE. 

8m  Orfmlnal  Law,  H  424.  654,  680,  763,  764, 
788,  828,  U06%.  U72,  1176;  Indictment 
ud  Intormatioii,  |  18B;  WitneMM*  1  268. 

1 17  (Colo.)  Wbere  defendant  comaUtted  an 
offenu  in  taking  the  life  of  a  person  at  whom 
h«  Bho^  he  was  ^ilt7  of  a  like  ofEeose  in  caua- 
Inv  the  death  of  a  bystander  by  aoddeatal  shoo^ 
ins  in  the  ooum  of  the  ainmy.— Henwood  t. 
State,  129  P.  lOlO. 

1 21  (Okl.Cr.App.)  The  purpose  of  the  vari- 
ous classifications  in  the  statute  as  to  homi- 
cide is  to  mitigate  the  common  law  and  to  fux^ 
nlah  rale*  for  the  admission  of  evidence  and 
for  instmctlons.— Jones      State,  128  P.  446. 

m.  KAMStJlVGHTEB. 

i  33  (Colo.)  Under  Bev.  St  1908.  H  1625- 
1^8,  the  unlawfol  killing  of  a  human  being 
withoot  malice  and  deliberation,  and  opon  soa- 
den  heat  of  passioa  caused  by  a  provocation  a^ 

Sarently  sufficient  to  excite  irresistible  passion 
1  a  reasonable  person,  constitutes  "voluntary 
manslaughter."— Henwood  v.  State,  129  P.  1010. 

i  39  (Colo.)  Defendant,  who  claimed  to  have 
acted  in  self-defense,  is  not  thereby  precladed 
from  asserting  that  a  honJcide  was  committed 
under  circumstances  reducing  it  to  manslaugh- 
ter, where  there  la  evidence  Doth  that  he  acted 
in  sudden  beat  of  passion,  and  also  that  tie 
acted  in  self-defease. — Henwood  v.  State,  129 
P.  1010.V 

S60  (Oolo.)  Where  defendant  though  Justi* 
fied  in  duMOng  to  protect  his  lUe,  did  so  witii- 
ont  due  caution,  or  taking  into  consideration 
the  presence  of  others,  be  could  be  found  guilty 
of  involuntary  manslausbter  in  cansing  the 
death  of  a  bystander.— Henwood  v.  State,  129 
P.  1010. 

1 74  fColo.)  Under  Bev.  St  1908,  i|  1625- 
t&2&,  "involuntary  manslaughter"  may  consist 
in  the  taking  of  a  human  lue  without  any  in- 
tent to  do  so,  while  in  tiM  commission  of  a  law- 
ful act  without  due  eantion  or  circumspection. 
—Henwood  t.  State,  129  P.  lOlQ. 

V.  BXCVMABtX  OR  JUSTIFZABLa 
HOmCIDB. 

S  1 14  (Okl.Cr.App.)  Where  a  person  armed 
with  a  deadly  weapon  unnecessarily  enters  in- 
to a  mutual  combat  in  order  to  slay  liia  ad* 
versary,  the  rl^t  of  self-defense  wUl  not  arise, 
no  matter  to  what  extremity  be  may  be  reduced 
during  their  combat^ohns  t.  Sute,  129  P. 

1 116  (OaL)  One  may  nHj  npon  appMranees 
and  act  in  lelf-deftose  If  the  appearances  are 
sufficient  to  excite  the  fears  of  a  reasonable 
man  that  he  Is  then  in  immediate  danger  of 
death  or  great  bodily  Inju^  at  the  hands  of  an- 
otber^eople  t.  Smith,  m  P.  780^ 

▼n.  BVIDBHOX. 

(O)  Or*nm  Deolmimttoas. 

1203  (GaL)  Where  deceased  after  a  neces- 
sarily fatal  wound  stated  that  be  did  not  know 
that  he  was  badly  hurt,  that  the  doctor  had 
not  told  him  that  he  had  a  poor  chance,  that 
he  boped  he  was  not  going  to  die.  his  version 
of  the  encounter  was  not  made  without  hope  or 
expectation  of  recovery,  so  as  to  be  admissible 
as  a  dying  declaration.— People  v.  Smith,  129 
P.  785. 

It  Is  the  abandonment  of  hope,  the  expecta- 
tion of  certain  and  Imminent  death,  and  the  be- 
lief of  the  lew  that  at  such  a  time  a  man  will 
tell  the  truth  that  juatifv  the  reception  of  dy- 
ing declarations  against  the  defendant.— Id. 

S  203  (Okl.Cr.App.)  Where  deceased  was  shot 
between  5  and  6  p.  m.  and  died  that  night,  and 
immediately  after  being  shot  stated  to  persons 
that  MW  him  that  he  was  a  dead  man,  could 


not  live,  and  was  going  to  di&  his  fuhMgnent 
declarations  with  ruerenca  to  ue  shoottus 
a^tiwib^ym  dying  dedaraUMs^BjnuiT.  SCa«% 

1210  (Gai.)  While  statements  not  so  made 
under  fear  at  Impending  death  as  to  be  admis- 
sible as  dying  declarattans  may  be  leafllriMd. 
held,  that  later  statements  made  by  deceased 
when  he  either  could  not  appreciate  their  conse- 
quences or  when  through  extreme  Uloess  or 
recklessness  he  was  willing  to  give  the  answers 
lie  tliought  wanted,  were  not  snffldeut  to  show 
a  nafflrmanoe.— Pwqde  t.  Smith,  128  P.  78S. 

VIII,  TSXAIb 
(B>  4iieatlM«  for  Jvy* 

1271  (Colo.)  Where  immediately  preoedins 
the  shooting  of  a  b^rstmnder  defendant  and  aD< 
other  were  engaged  in  a  conversation,  and  sufih 
other  person  knocked  defendant  down,  so  that 
he  struck  the  floor  hard,  the  circnmstaDces  rais- 
ed a  Question  for  the  jury  as  to  whether  there 
was  sudden  heat  of  passion.— Henwood  v.  State, 
129  P.  1010. 

Whether  circamstances  amounted  to  the  stat- 
utory provocation,  and  were  sofficient  to  cause 
that  passion  which  tiie  statute  denominates  iv- 
resisaUe,  is  not  for  the  court  to  determine.— Id. 

1282  (Colo.)  Where  there  was  any  evidence 
relevant  to  the  issue  of  manslaughter,  its  cred- 
ibility and  force  were  for  the  jury.— Henwood  t. 
State.  129  P.  1010. 

On  evidence  in  a  trial  for  the  mnxder  of  a 
bystander,  held,  that  the  question  whether  de- 
fendant sought  out  a  third  person  for  the  pur- 
pose of  taking  his  life  and  shot  him  in  pursu- 
antw  of  a  preconceived  dedgn  was  for  the  Jaiy. 
—Id. 

(O  Iaati*«etl*Ha. 

1 300  (Cal.)  Instructions  on  self-defense  excoa- 
!ng  defendant  for  a  mistake  in  the  actual  extent 
of  his  danger  if  a  "judicious"  man,  instead  oC 
an  ordinarilT  reas<»iable  and  prudent  man, 
would  have  been  so  mistaken,  and  an  instruc- 
tion as  to  the  circumstances  which  would  jus- 
tify an  "ordinarily  courageous  man,"  instead 
of  an  ordinarily  reasonable  man,  in  aetliig  im 
self-defense,  KeU  to  be  disappiovied.— People  ▼. 
Smith,  129  P.  786. 

In  a  proaecntion  for  murder,  JMd;  that  an 
Instruction  that  threats  would  not  justify  wAt' 
defense  in  the  absence  of  stHoe  "deuMmstratlMi, 
real  or  apparent,  of  an  attempt  coupled  with 
ability  to  take  life,"  instead  of  a  c^nonstra- 
tioQ  **or"  attonpL  coarted  with  a  nal  or  apMr- 
ent  ability  to  take  lue,  Ketd  emmeous.— -id. 

1306  (Colo.)  Where  the  absence  of  precon- 
ceived design  to  take  life  does  not  reduce  the 
grade  of  the  offense,  as  where  the  killing  was 
committed  in  pexpebanng  xobbecy,  tlie  ooait 
need  not  instruct  on  the  lesser  degrees  ai  mnr- 
der.— King  v.  People.  129  P.  235. 

An  instruction  that  if  the  jun  found  that 
the  killing  waa  unlawtol,  bat  without  delibera- 
tion, they  should  convict  of  Mcond-degiee  mnr- 
der,  provided  accused  was  not  thai  engaged  In 
an  attempt  to  rob,  waa  erroneous  as  pladng  the 
burden  on  accnsed  to  negative  flrat-diecree  mur- 
der by  showing  that  the  kUlina  waa  not  conh' 
mltted  in  an  attempt  to  rob^d. 

S  309  (Colo.)  Where  it  was  admitted  tiiat  do- 
ceased  was  murdered,  and  tlw  only  Isaoe  was  as 
to  who  committed  the  crime,  it  was  not  error  t» 
refuse  a  requested  instruction  <m  manslaughter 
—QtJiityo  Mitsnnaga  v.  People  129  P.  241. 

.1 309  (Ok1.Cr.App.)  It  la  the  dn^  of  the  trial 
court  to  charge  on  manslaughter  if  there  la  any 
reasonable  evidence  that  the  killing  might  have 
been  done  under  circamstances  that  would  re- 
duce die  crime  to  manalaaghter.- i^an  t.  State, 
129  P.  686. 

X.  APPEAI.  Am  ERBOR. 

1 340  (CaLApp.)  A  defendant  cannot  complain 
that  the  conrc  instructed  on  man^uriiter 
when  be  was  chaned  witit  mozdeTi^PeonM  t. 
Bosetle,  128  P.  477. 
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HOTELS. 

See  Iimkeepera. 

HUSBAND  AND  WIFE. 

8ce  Criminal  Law.  |  1213;  Deatii,  M  81.  ^, 
42.  90;  Descent  and  Distribution,  I  62;  Di- 
vorce: Dower;  Ezecatora  and  AdministrR- 
tors,  M  186,  188.  194,  316 :  Homestead,  M 
118,  160,  ISl;  Marriage;  Witnesses,  U  62, 
66,  169. 

T.  WIFE'S  SEPARATE  ESTATE. 
<C)  I.la1>illtlea  and  Chmsv- 

%  149  (Or.)  Property  purchased'  by  a  haeiband 
with  bis  wife's  money  waa  aot  subject  to  bis 
debts,  where  he  took  title  in  his  own  name,  con- 
trary to  ber  in8tructi0Qa.~Gladflt(me  Lumber 
Co.  T.  Kelly.  128  P.  763. 

VI.  AOTIOKS. 

$209  (Wash.)  The  loss  of  the  wife's  services 
ta  a  proper  element  of  damages,  in  an  action  by 
a  husband  tor  personal  injuries  to  her. — Zola* 
wenaki  v.  Cit;  of  Aberdeen,  129  P.  1090. 

vn.  oomnniiTT  fbopertt. 

S  246  (Cal.)  Where  a  husband  and  wife  ac- 
cumulated personalty  in  Illinois,  where  the  law 
of  community  property  does  not  obtain,  and  re- 
moved to  California,  neither  the  property  bo 
accumulated,  nor  that  for  which  it  was  ex- 
changed in  California,  became  community  prop- 
erty,_In  re  NiccoUs'  Estate,  129  P.  278. 

8  262  (Cal.)  Property  acquired  by  either  spouse 
during  the  marriage  is  presumed  to  be  com- 
munity property,  and  the  burden  is  on  the  par- 
ty claiming  the  contrary  to  eatablish  the  same 
by  clear  and  satisfactory  evidence.— In  re  Nic- 
coUs' Estate,  129  P.  278. 

VUL  SEPABATOOir  AHD  SEPARATE 
MAIKTEKAHCE. 

1278  (Cal.)  An  agreement  between  husband 
and  wife  to  live  separate  and  apart,  with  prop- 
erty provision  for  each,  is  not  against  public 
policy,  and  may  be  enforced  according  to  its 
terms,  when  no  undue  advantage  is  taken  of 
either  spouse.— In  re  Yoell's  Estate.  129  P.  999. 

The  fact  that,  when  a  separation  agreement 
was  made,  there  were  minor  children,  whose 
tight  to  a  family  allowance  from  the  husband's 
proper^  pending  administration  on  his  estate 
comd  not  oe  contracted  away,  is  Immaterial  on 
the  issue  of  the  validity  of  the  agreement  after 
all  the  children  have  reached  majority. — Id. 

Where  the  provision  for  deeds  to  and  from  a 
third  person  was  a  mere  means  to  effectuate  the 

Kunposes  of  a  separation  agreement  between 
usuand  and  wife,  and  not  an  essential  part  of 
it,  the  validity  of  the  agreement  after  execu- 
tion and  acceptance  by  the  parties  will  not  be 
affected  by  the  alleged  invalidity  of  the  means 
adopted.— Id. 

i  279  (Cal.)  Where  a  separation  agreement 
provided  for  deeds  by  a  husband  and  wife  to  a 
third  person,  who,  in  turn,  should  convey  as 
contemplated  by  the  atcreement,  the  parties  aft- 
er execution  of  sach  deeds  and  the  receipt  of 
the  benefits  thereunder  were  estopped,  while  re- 
taining the  benefits,  to  question  the  validity  of 
the  agreement— In  re  Toell's  Estate,  129  P.  999. 

1 279  (Kan.)  RenmcIIIatlon  and  resumption 
of  marital  relations  do  not  necessarily  avoid  a 
separation  agreement;  such  effect  depending  on 
whether  the  contract  and  the  conduct  and  cir- 
cumstances show  an  intention  to  treat  the 
agreement  as  no  longer  in  force. — Dennis  v.  Per- 
kins, 129  P.  105. 

Reconciliation  and  resumption  of  marital  re- 
lations do  not  warrant  the  court  In  deeming  a 
separation  agreement  avoided  any  further,  if  at 
all,  than  Its  terms,  taken  in  connection  with 


the  conduct  of  the  parties,  indicate  their  inten- 
tion to  avoid  it. — la. 

1 281  (CaL)  During  the  lives  of  a  husband 
and  wife  a  coort  of  equity  la  the  proper  forum 
for  the  enforcement  of  any  rights  conferred  by 
a  separation  agreement—In  re  Yoell's  Estat^ 
129  P.  999. 

IX  ABAHBOXKEIIT. 

J  303  (Kan.)  Laws  1911,  &  163,  making  It  an 
offense  for  a  busljand  to  desert  and  omit  to 
support  his  wife  or  children,  is  not  unconstitu- 
tional in  so  tar  as  it  provides  (section  4)  for 
orders  for  periodical  payments  for  the  wife's 
benefit  or  (section  7)  relates  to  wages  of  one 
confined  at  hard  labor.— State  v.  Giumore,  129 
P.  1123. 

{  304  (Kan.)  Under  Laws  1911,  c  168,  mak- 
ing it  an  offense  for  a  husband  to  desert  and 
omit  to  support  his  wife,  the  husband  Is  bound 
to  provide  tor  the  wife  wherever  he  deserts  her 
in  a  destitute  or  necessitous  condition,  unless 
some  reason  is  shown  why  Ae  sboola  follow 
him  elsewhere.- State  v.  Ofllmore,  129  P.  1128. 

Where  a  husband  deserted  his  wife  and  left 
ber  in  destitute  circumstances  prior  to  the  en- 
actment of  Laws  1911,  c.  163,  making  such  act 
a  punishable  offense,  and,  after  the  act  became 
operative,  he  voluntarily  returned  to  Kansas  as 
a  witness  in  a  civil  action  between  other  par- 
ties, and  while  there  neglected  to  provide  for 
her,  she  then  being  in  necessitous  circumstanc- 
es, he  was  subject  to  prosecution  under  the  act 
—Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence.  I  668. 

IDEM  SONANS. 

See  Namea,  {  16. 

IDENTIFICATION. 

See  Elections,  %  104. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  |  189. 

IMPEACHMENT. 

See  Witnesses,  H  379,  383,  388. 

IMPLICATION. 

See  Contracts,  1 168;  Statntes,  H  158,  161. 

IMPLIED  CONTRACTS. 

See  Oimtribution. 

IMPROVEMENTS. 

See  Eminent  Domain,  f  133;  Estoppel.  {  93; 
Municipal  Corporations,  Jl  Wa- 
ters and  Water  Courses,  f  203. 

IMPUTED  NEGLIGENCE 

See  N«Ugenee,  |  93. 

INCEST. 

See  Criminal  Law,  S  404;  Jury.  %  33. 

8  IS  (Or.)  Evidence  on  a  trial  for  Incest  held 
to  sufficiently  corroborate  the  testimony  of  the 
prosecuting  witness,  with  whom  the  crime  was 
all^^  to  have  been  conunitted.— State  v.  Rus- 
sell, 129  P.  1061. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 
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INCONSISTENCY. 

See  Pleading.  }  83;  Trial,  §  243. 

INDEMNITY. 

See  ICnes  and  Uinerala,  i  S8. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  f  31S. 

INDIANS. 

See  E^denee,  |  83S. 

13  (Okl^  Act  Cone.  April  28.  Ifi04,  |  2,  pro- 
vidlne  tor  additional  United  States  jndges  in 

the  Indian  Territory  and  other  purposes,  did 
not  repeal  by  implication  or  otherwise  Supple- 
mental Creek  Agreement,  section  6  relating  to 
the  derolntiou  of  Creek  allotments.— Waslung- 
ton  T.  Miller.  120  P.  58. 

S  13  (Okl.)  The  final  rolls  of  citizens  and 
freedmen  of  the  Five  Civilized  Tribes,  prepared 
by  the  CommisBion  and  approved  by  the  Secre- 
tary of  the  Interior,  are  conclusive  of  the 
quantum  of  Indian  blood  of  any  enrolled  citi- 
Ben  of  any  of  the  tribes  for  the  purpose  of  fix- 
ing the  Indian's  allotment  status  and  the  capac- 
ity of  the  allottee  to  alienate.— Lavfless  v.  Ead- 
dis,  129  P.  711. 

S  15  (Okl.)  Under  Indian  Appropriation  Bill 
May  27,  1902,  S  7,  providing  that  the  interests 
of  minor  heirs  shall  be  sold  oy  a  guardian  duly 
appointed  by  the  proper  court,  the  probate 
courts  of  Oklahoma  territory  were  the  proper 
courts  to  api>oint  guardians  of  minor  heirs  of 
a  deceased  Indian,  and  had  jurisdiction  to  or- 
der a  sale  of  his  lands.— United  States  Fidelity 
&  Guarantv  Co.  v.  Hansen,  129  P.  60,  67. 

Where  allotted  lands  of  a  deceased  Indian 
were  sold  pursuant  to  Indian  Appropriation  Bill 
May  27,  1902,  8  7,  the  price  remained  a  trust 
fund  so  long  as  the  United  States  government 
retained  possession  or  control,  but  the  'trust 
character  ended  when  the  possession  was  relin- 
quished.— Id. 

Under  Indian  Appropriation  Bill  May  27, 
1902,  8  7,  the  United  States  government  had 
the.  option  either  to  retain  the  control  of  the 
purchase  money  on  sale  of  lands  of  a  deceas- 
ed Indian,  or  to  relinquish  its  control,  and  the 
Secretary  of  the  Interior  bad  the  authority  to 
exercise  the  option. — Id. 

S  15  (Okl.)  Where  an  adult,  not  of  Indian 
blood,  but  a  member  of  the  Cherokee  Tribe, 
prior  to  his  allotment  conveyed  certain  land,  a 
part  of  the  public  domain  of  the  Cherokee  In- 
oians  afterwards  selected  by  him  as  his  surplus 
allotment.  Act  Cong.  April  24,  1904,  removing 
restrictions  on  the  alienation  of  the  land  of 
such  allottees,  did  not  apply  till  after  he  had 
selected  his  allotment.— Bledsoe  v.  Wortman. 
129  P.  841. 

Mausf.  Dig.  Ark.  f  642,  providing  that,  on 
conveyance  of  real  estate  by  a  person  not  hav- 
ing the  legal  title,  a  subsequent  after-acquir- 
ed title  shall  pass  to  the  grantee,  has  no  appli- 
cation to  a  conve:raace  by  an  Indian  where  at 
the  time  it  was  invalid,  being  expressly  pro- 
hibited by  law,  though  thereafter  the  grantor 
obtained  title,  and  was  authorized  by  law  to 
convey. — Id. 

S  16  (Okl.)  A  fuU-blood  Creek  Indian,  wbo 
died  March,  1900,  could  not  dispose,  by  will,  of 
lands  subsequently  allotted  to  his  heirs. — Coach- 
man v.  Sims,  129  P.  845. 

{  15  (Okl.)  Under  Osage  Allotment  Act,  {  2, 
par.  4,  lands  allotted  to  memben  of  the  Osage 
Tribe  were  inallenrtde  for  25  years  from  the 
date  of  selection.— Neilson  v.  Alberty,  129  P. 
847. 

Under  Osage  Allotment  Act,  8  2,  par.  7,  al- 
lottees to  whom  certificates  of  competency  nave 
been  issaed  may  sell  and  control  the  disposition 
of  their  surplus  allotment,  bat  may  not  sell 


REPOBTEB  1250 


the  oil,  gas,  coal,  and  otber  minerals  contained 
in  the  lands. — Id. 

8  15  (Okl.)  An  assignment  of  royalty  due  un- 
der a  mining  lease  of  land  allotted  to  a  Qnapaw 
Indian  is  not  an  alienation  of  a  part  of  the  land, 
in  violation  of  Act  Cong.  March  2,  1S95,  {  1. 
making  such  allotments  inalienable  for  25  years. 
— Wat-tah-noh-zhe  v.  Moore.  129  P.  877. 

I  18  (Okl.)  Where  a  full-blood  Seminole  mar- 
ried a  full-blood  Creek  in  1893,  land  allotted  to 
one  of  their  children  who  died  unmarried  de- 
scended by  virtue  of  the  Supplemental  Creek 
Agreement  approved  June  30, 1902,  to  the  Credt 
mother  and  her  Creek  children,  and  the  Semi- 
nole father  acquired  no  interest  thereiiL^Waah- 
ington  V.  Miller,  129  P.  58. 

Supplemental  Greek  Agreement  approved 
June  30,  1902,  controlled  the  devolution  of  real 
property  of  a  descendant  of  a  Creek  Indian  un- 
der descent  cast  November  3,  1907.— Id. 

S  20  (Okl.)  Osage  Allotment  Act,  8  2,  par.  7. 
authorizing  members  to  whom  certificates  of 
competency  have  been  Issued  to  sell  surplus  al- 
lotments, applies  only  to  voluntary  conveyances!, 
and  not  to  the  creation  of  liens  or  transmis- 
sions of  title  by  operation  of  law.  unless  arislne 
out  of  tazation^Neilaon  T.  Albertr,  129  P. 
847. 

The  words  "manage,"  "control,"  and  "to  dis- 
pose of,"  as  used  in  Oeage  Allotment  Act,  defin- 
ed, and  held  not  to  include  a  sale  of  onderly- 
ing  minerals  or  surplus  land  bj  a  judgment 
lien.-Id. 

{27  (Okl.)  Issuance  of  a  certificate  of  com- 

{>etency  to  an  Osage  Indian  under  Osage  Al- 
otment  Act,  and  the  filing  of  a  transcript  of  a 
judgment  against  the  Indian  in  the  conntj 
where  his  surplus  lands  were  located,  did  not 
remove  the  restrictions  on  alienation  so  aa  to 
subject  such  surplus  lands  to  the  Judgment— 
Neilson  v.  Albert;,  129  P.  847. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law.  88  83.  101,  627,  1088,  1144; 
Intoxicating  Liquors,  8  202;  Lewdness,  |  5. 

BBQinBITES  AND  SinFFICIEirOT 
OF  ACOVSATIOir. 

8  71  (Okl.Cr.App.)  An  information  should  be 
sufficiently  definite  to  disclose  jurisdictional 
facts.— Goorie;  v.  State,  129  P.  684. 

8  87  (CaLApp.)  The  precise  date  on  which  the 
offense  of  lewdness  punishable  by  Pen.  Code,  { 
288,  was  committed,  is  not  a  material  element, 
and  an  indictment  diarging  commission  within 
the  period  of  limitations  and  prior  to  the  find- 
ing of  the  indictment  is  sufficient. — ^People  v. 
Anthony,  129  P.  968. 

8  110  (Wash.)  Information  charging  a  crime 
nearly  In  the  language  of  Rem.  &  BaL  Code,  | 
2601,  subd.  2,  relative  to  larceny  by  trick,  de- 
vice, or  bunco  game,  Add  sufficient  notwith- 
standing -  other  allegations  relied  on  to  show 
that  no  crime  was  chained:  they  being  regard- 
ed as  surplusage.— State  v.  Ferrato,  129  P.  898. 

VX  JOXHDEB  OF  PARTIES,  OFFEHSE«» 
AND  COUNTS,  DUPUOITT, 
AND  ELECTION. 

8  125  (Okl.Cr.App.)  An  indictment  charging 
that  defendant  gave  a  bribe  to  several  couo^ 
officers  to  influence  their  action  in  the  enforce- 
ment of  liquor  laws,  and  in  other  counts  sep- 
arately charging  him  with  bribing  each  of  the 
officers  named  In  the  first  count  is  not  bad  for 
duplicity.— Bond  v.  State,  129  P.  666. 

8  125  (Or.)  A  complaint,  stating  that  the  de- 
fendant did  unlawfully  "sell"  and  "give  away" 
intoxicating  liqnor  with  intent  to  evade  ihe  pro- 
visions of  the  Local  Option  Law,  &«Id  to  state 
but  one  crime,  the  unlawful  disposal  of  liqnor 
in  violation  of  L.  O.  L.  8  4034.— State  v.  BU- 
yeu,  129  P.  768. 

8  132  (Ok1.Cr.App.)  Where  different  oonnts 
are  based  on  tbe  same  act  and  charge  the  saaae 
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crffense,  it  is  not  error  to  refuse  to  require  the 
Btate  to  elect  on  vhich  count  it  will  mit  the 
defendant  on  trial.— Bond  t.  State,  129  T.  666. 

TH.  KOTZOK  TOQITASH  OB  DIBMU8. 
AKD  DEMUBBBB. 

S  133  (Okl.Cr.App.)  Where  defendant,  after 
the  jtii7  has  been  snom,  for  the  first  time  quea- 
tlons  the  information  b;  objecting  to  the  intro- 
daction  of  evidence,  tlie  objection  will  lie  over- 
mled,  if  by  any  reaKmable  cons  traction  or  in- 
tendment the  Information  is  sofficient— Wils- 
foPd  T.  State,  129  P.  80. 

I  133  (Okl.Cr.App.)  An  objection  to  an  in- 
formation should  t>e  by  motion  or  demurrer  be- 
fore plea,  anlera  the  facts  stated  do  not  con- 
st! tnte  a  public  offense,  wlioi  advantage  may 
be  taken  of  the  defect  by  an  objection  to  the 
introduction  of  eTiduice.--Oonrley  t.  State,  129 
P.  684. 

Vm.  AMENDMENT. 

S  156  (CaLApp.)  A  statute  which  permits  an 
indictment  to  be  amended  as  to  mere  mattem 
of  form  is  not  violative  of  the  right  of  acciued 
to  be  prosecnted  by  Indictment  as  provided  ter 
Const  art  1,  I  &— People  v.  Anthony,  128  P. 
968. 

S  1 59  (CaLApp.)  Pen.  Code,  8  1008,  as  amend- 
ed by  St.  1911,  p.  436.  authorizing  the  district 
attorney  without  leave  of  court  to  amend  an 
indictment  without  changing  the  offense  charg- 
ed, authorizes  amendments  merely  affecting  tbe 
formal  parts  of  an  indictment— People  v.  An- 
thony. 129  P.  968. 

Under  Pen.  Code,  S  lOOS,  as  amended  by  St 
1911,  p.  436,  authorizing  amendments  to  indict- 
ments not  changing  the  offense  charged,  an  in- 
dictment charging  lewdness  punishable  by  sec- 
tion 288  may  be  amended  by  the  district  attor- 
ney by  changing  the  date  of  the  offense. — Id. 

f  161  (Okl.Or.App.)  The  connty  attorney 
should  be  directed  to  make  a  proper  amendment 
of  an  information  which  is  not  sufficiently 
definite  to  disclose  jurisdictional  facts.— Gourley 
V.  SUte,  129  P.  6S4. 

z.  ooNvionoH  or  offensx  in. 

OIitTDED  IN  CHARGE. 

8  189  (Colo.)  An  information  for  murder  in 
the  first  degree  includes  all  the  lower  grades  of 
criminai  homicide.— Henwood  v.  State,  129  P. 
1010. 

i  189  (Kan.)  Under  an  information  charging 
accused  with  rape,  as  defined  in  Crimes  Act  8 
31,  he  may  be  convicted  of  an  attempt  to  com- 
mit that  offense,  though  tbe  overt  acts  are  not 
specifically  set  forth  in  the  infonnation.^8tate 
V.  Guthridge.  129  P.  1143. 

f  189  (Okl.Cr.App.)  Where  an  indictment 
charms  a  premeditated  murder,  a  conviction 
can  De  had  for  manslaughter  in  the  second  de- 
gxee.— Jones  t.  State,  128  P.  446. 

INFANTS. 

See  Evidence,    80;  Guardian  and  Ward;  Par- 
ent and  Child. 

TV.  OONTBAOTS. 

850  (Okl.)  Where  action  was  brought  in  the 
name  of  a  minor,  by  direction  of  her  nest 
friend,  to  protect  title  to  real  estate,  tbe  coun- 
sel could  not  recover.  In  an  action  against  tbe 
o^nor;  such  services  not  Iwlng  neceMaries.- 
Orissom  v.  Beidleman,  128  P.  863. 

fS8  (Okl.)  The  disaffirmance  of  a  contract 
hy  an  infant  renders  it  void  ab  Initio,  and  any 
one  may  take  advantage  of  such  dlss^rmance. 
— Grissom  V.  Beidleman,  129  P.  853. 

Any  act  of  an  infant  showing  uoeqnivocalI;r 
a  renunciation  of  a  contract  made  during  mi- 
nority, is  sufficient  to  avoid  it. — Id. 


vn.  AonoHB. 

8  88  (CoIo.App.)  Substitution  of  name  ot 
daughter  for  that  of  her  father  upon  her  be- 
coming of  age,  pending  the  action,  held  proper, 
where  only  such  damages  were  claimed  as  she 
was  entitled  to  recover.-^MiMoari  Pa&  Ry.  Go. 
V.  Leib,  129  P.  668; 

INFERIOR  COURTS. 

See  Oonrts,  |  4S. 

INFLUENCE. 

See  Wills,  §8  166-166,  384. 

INFORMATION. 

See  Indictment  and  InformatfcA. 

INHERITANCE  TAX. 

See  Taxation,  81  860,  867. 

INJUNCTION. 

See  Action.  I  38;  Appeal  and  Error.  88  100, 
964;  Constitutitmal  Law.  K  70,  312;  Courts, 
8  12;  l!}minent  Domain,  88  274,  275,  276,  279 
Highways,  S  159;  Into^cating  Liquors, 
258,  279;  Judgment,  »  228,  719;  Jury, 
14,  21;  Mines  and  kmerals,}  38;  Munici- 
pal Corporations,  671,  697,  1000;  Nui- 
sance, 8  72;  Physicians  and  Surgeons,  8  H; 
Statotes,  I  64;  Telegraphs  and  Telephones, 
8  34. 

I.  NATVBB  AND  OBOUNIM  IN  OBN- 
EBAZi. 

(A)  Hmturm  and  Form  of  RemeAr* 

87  (Wash.)  A  court  of  equity  is  not  without 
jurisdiction  to  declare  that  a  city  council  had 
no  power  to  enter  into  a  certain  contract,  which 
would  call  for  the  levy  of  special  assessments, 
and  to  issue  an  injunction,  though  the  statute 
provides  for  objections  and  hearings  before  the 
counciL— Gantenbein  v.  City  of  Pasco.  128  P. 
374. 

(B)  Oroands  of  BelleC 

8  16  (Colo.)  The  assessor  for  the  city  and 
county  of  Denver  will  be  restrained  from  mak- 
ing a  horizontal  reduction  of  tbe  total  assess- 
ment, where  he  has  no  authority,  under  the 
statutes,  to  do  so;  Rev.  St.  1908,  8  6636,  au- 
thorizing the  State  Board  of  Equalization  to  re* 
quire  a  county  assessor  to  assess  according  to 
the  statutes  not  affording  a  statutory  remedy  in 
such  case.— City  and  County  of  Denver  Pitch* 
er,  129  P.  1015. 

8  18  (Cal.App.)  As  regards  right  to  injunc- 
tion, where  the  injury  is  irreparable  and  the 
damages  of  such  a  character  that  it  is  Impossi- 
ble to  estimate  them,  it  is  immaterial  whether 
defendants  are  solvent — Zierath  v.  McCuin, 
129  P.  808. 

n.  BUBJEOn  OF  PBOTBCTXON  AND 
BELIEF. 

(B)  Pvoportr*  CoBToymnees,  Mid  laoav 
bvanoea. 

835  (CaLApp.)  Plaintiff  being  In  peaceable 
possession,  as  occupant  of  a  house,  it  is  imma- 
terial, as  regards  the  right  to  injunction  against 
obstruction  of  the  way  thereto  whether  her  les- 
sor Is  the  owner  thereof  and  of  tbe  property 
over  which  is  tiie  way.— Zierath  v.  McOann, 
129  P.  808. 

8  46  (CaLApp.)  Because  the  character  of  the 
damages  from  the  obstructing  of  the  way  to 
plaintiff's  dwelling  and  the  water  pipes  thereto 
makes  it  imposaible  to  estimfite  them,  injunc- 
tion will  Ue.— Zierath  v.  McCann,  129  P.  808. 
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(B)  Pvblle  Oflla«ra  •nd  Boards  and 
nlolpalltles. 

1 74  (Colo.)  The  courts  have  power  to  pro- 
Uolt  the  assessor  of  the  city  and  county  of 
Denyer  from-  making  a  horizontal  reduction  of 
an  asseBsment  after  delivery  of  the  abstract  to 
the  State  Auditor;  his  legal  duty  to  extend  the 
levy  upon  the  assesBment  and  deliver  the  tax 
roll  to  the  treasurer  for  collection  being  merely 
ministerial.— City  and  Goanty  of  Denver  t. 
Pitcher,  129  P.  1015. 

If  public  officials  exceed  their  authority  under 
the  law,  and  the  resulting  injury  cannot  be  ade-' 
quately  prevented  by  proceeding  at  law,  equity, 
will  enjoin  the  conunissioa  of  snch  illegal  act 
—id. 

XZX.  AOTIONB  FOB  nTJtnrOTIOKS. 

1 118  (Okl.)  A  petition  to  restrain  defendants 
from  disconnecting  complainant's  gns  supply 
furnished  under  an  alleged  contract,  because  of 
complainant's  refusal  to  pay  a  claim  for  gas 
alleged  to  be  excessive,  held  to  show  absence  of 
an'  adequate  remedy  at  law  without  an  express 
allegation  thereof.— Galbresth  Oas  Co.  v,  Llnd- 
sey,  129  P.  45. 

S  122  <OkI.)  Under  Comp.  Laws  1909,  }  57S7, 
a  petition  for  an  injunction,  verified  on  infor- 
mation and  belief  only,  Is  insufficient — Gal- 
breath        Co.  V.  Lindsey.  12»  P.  45. 

V.  PEBMAWEira  INJUHOTIOH  AND 
OTHER  BEIilEF, 

i  195  (Or.)  In  a  suit  to  compel  the  removal 
of  an  cAstruction  from  a  street  which  is  re- 
moved after  the  institution  of  the  suit,  a  court 
of  equity  will  retain  its  jurisdiction  to  deter- 
mine the  question  of  damages. — Bernard  v.  Wil- 
lamette Box  &  Lumber  Co.,  120  P.  1039. 

VI.  WRIT,  ORDER  OB  DECREE,  S£HV- 
lOE,  AJVD  ENFOBOEMENT. 

S2I2  (Kan.)  In  an  action  to  enforce  the  lia- 
bility of  an  officer  for  failure  to  perform  a  du- 
ty, ^at  such  performance  has  been  enjoined  by 
a  court  is  not  a  defense,  where  the  claimant 
was  not  a  party  to  the  proceeding,  or  where 
the  ground  of  injunction  was  the  officer's  fail- 
ure to  proceed  in  a  proper  manner.— Uupe  v. 
Sommer,  129  P.  136. 

Vm.  UABIUTIES  ON  BONS8  OB 
UNDERTAKINGS. 

S  235  (Cal.App.)  Where  plaintiff  applied  for 
a  temporary  injunction,  and  the  jud^e  ordered 
a  temporary  injunction  on  plaintiff  giving  a 
bond,  and  the  bond  was  given  and  filed,  and 
thereafter,  on  order  to  show  cause,  the  injunc- 
tion was  dissolved,  the  sureties  held  liable  to 
defendant- Lippitt  ft  Lippitt  t.  Smallman,  129 
P.  956. 

INNKEEPERS. 

S  10  (Wash.)  A  hotel  guest  injured  on  a  dark 
stairway  held  not  guilty  of  contributory  negli- 
gence in  using  the  stairway  iu  the  absence  of 
an  affirmative  showing  of  carelessness  on  her 
part.— Bitter  v.  Noiman,  129  P,  103, 

IN  PAIS. 

See  Estoppel.  %%  55-110. 

INSANE  PERSONS. 

See  MandamuB.  i  2;  Mines  and  Minerals,  i 
104;  States,  S  £26. 

IV.  cmSTODT  ANB  BUPPOBT. 

{  55  (CahApp.)  The  duty  of  a  county  treas- 
urer to  pay  money  to  the  state  trpasurer  under 
Pol.  Code,  g  2192,  providing  for  the  commitment 
of  imbecile  persons,  and  requiring  the  county 
treasurer  of  each  county  to  pay  to  the  state 
treasurer  the  amounts  due  the  state  by  reason  of 
commitmente,  is  dependent  on  hia  having  money 


applicable  to  a  payment— State  Commission  in 
Lunacy  v.  Welch,  129  P.  974,  977. 

i  58  (CaKApp.)  PoL  Code,  {  2197,  authorizing 
the  State  Commission  in  Lunacy^  to  sue  in  a 
county  for  maintenance  of  imbecile  persons  in 
the  state  home,  does  not  authorize  an  action 
against  the  county  treasurer  therefor.— State 
Commissioa  in  Lunacy  v.  Welch,  129  P.  974. 
977. 

INSOLVENCY. 

See  Banks  and  Banking,  {  73;  Corporations,  || 
240,  538-557,  605 ;  Receivers. 

INSPECTION. 

See  Corporationsi,  1  181;  Master  and  Servant, 
i  129. 

INSTALLMENTS. 

See  Sales,  f  477. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  IS  673,  763,  76*- 
841,  922,  1066^  1172;  Homicide.  H  SOO-309. 
340;  Trial.  Sr  191-296. 

INSURANCE. 

See  Evidence,  |  262. 

I.'  CONTBOIf  AND  BEOITLATION  IN 
QENEBAIk 

S8  (Or.)  Under  L.  O.  L.  I  4610,  relative  to 
investment  of  insurance  companies'  capital, 
loans  on  real  estate,  not  double  in  value  the 
amount  oi'  the  loan,  may  be  counted  as  assets  or 
valid  loans  to  the  amount  of  one-half  of  the 
value  of  the  property.— Union  Pa&  Life  Ins. 
Co.  T.  Fergnwm.  129  P.  629. 

n.  INSTTBANCE  OOMPANIBl. 
(A)  Stock  Comp«Bl«B. 
§  33  (Or.)  Under  I*  O.  L.  J  4610,  requiring 
domestic  insurance  companies  to  have  a.  paid- 
up  unimpaired  cash  capital  of  $100,000,  a  cor- 
poration is  not  entitled  to  do  business  where 
the  par  value  of  the  stock  sold  is  less  than 

?il00,000,  although  it  has  been  sold  above  par 
or  more  than  that  sum.— Union  Pac  Life  fiis. 
Co.  T.  Ferguson,  129  P.  020. 

V.  THE  CONTBAOT  IN  OEHEBAI*. 
(A)  N«t«pe,  Bevolaltea.  mB«  Tmlldlty. 

S  128  (Wash.)  Failure  of  insured  to  make 
proof  of  loss  did  not  bar  recovery  of  damages 
for  breach  of  the  insurer's  contract  to  issue  a 
policy.— Chenier  v.  Insonnce  Co.  of  North 
America,  129  P.  905. 

Failure  of  insured  to  sue  within  a  year  after 
the  fire  did  not  bar  recovery  of  damages  for 
breach  of  the  insurer's  contract  to  issue  a  pol- 
icy.- -Id. 

8  141  (Kan.)  A  bond  indemnifying  an  em- 
ployer against  loss  by  fault  of  an  employ^  is 
not  invalid  because  not  signed  by  the  employ^ 
ai  provided  by  the  bond,  where  it  is  delivered  to 
the  insured  and  premium  collected. — Fowler  t. 
Title  Guaranty  &  Surety  Co.,  129  P.  171. 

IX.  AvoroAiroE  or  pouot  fob 

MISREPBESENTATION,  FBAUD, 
OR  BREACH  OV  WABBANT7.0B 
CONDITION. 

(C)  MaCten  Relntlnv  t*  P«vsom  InaareA. 

S  290  (Aril.)  An  applicant  for  insurance,  who 
misrepresents  his  true  age,  imposes  upon  tht: 
company  in  such  a  material  matter  as  to  in- 
validate  the  policy.— Logia  Suprema  de  la 
Alianza  Hispano-Americana  T.  De  Aguirr^  12d 
P.  003.  ■ 
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(K)  HoMp^rmeBt  of  Fremlnau  or  Aasess- 
memtB. 

'  1 349  (OU.)  A  provision  In  notes  ipven  (or 
premium  that  if  they  were  not  paid  at  maturity 
Uie  policy  should  be  void,  is  valid,  but  a  fur- 
ther provision  that,  if  not  so  paid,  the  whole 
amount  of  the  premium  should  be  considered 
earned,  is  a  penalty  which  cannot  be  enforced. 
—Shawnee  Mot.  Eire  In*.  Co.  v.  Gannedy,  129 
P.  885. 

zx.  bstoffeXh  wAivm.  or  aobeb- 

MENTS  ArFEOTiyO  BIGHT  TO 
AVOID  OB  FOBFEIT  POUOT. 

1 372  (Okl.)  A  provision  in  notes  given  for 
premium  that,  if  they  were  not  paid  at  maturi- 
ty, the  policy  should  be  void,  may  be  waived.— 
Shawnee  Hut.  Fire  Ins.  Co.  v.  Cannedy,  129 
P.  865. 

S392  (Okl.)  Where  a  company  retains  notes 
giveta  for  premium  and  endeavors  to  collect 
them  in  fuU,  it  waives  tbe  provision  that  the 
poiicy  should  be  void  if  tbe  notes  were  not 
paid  at  maturi^.— Shawnee  Mnt.  Fire  Ins.  Co. 
T.  Cannedy,  liffl  P.  866. 

irrrr.  EXTEKT  OF  LOSS  AND  XiIA- 
BXXiITT  OF  nrSUBEB. 
fB)  Aeold*iit  tmA  HcalCb  Ia»«v«n«e. 

8  524  (Okl.)  "Total  disability,"  within  an  ac- 
cidpot  policy,  does  not  mean  absolute  physical 
inability  to  transact  any  kind  of  business  per- 
taining to  insured's  occupation:  and  it  exists, 
though  he  may  be  able  to  perform  a  few  oc- 
casional or  trivial  acts,  if  he  is  not  able  to  do 
any  substantial  portion  of  his  work.— Conti- 
nental Casualty  Co.  v.  Wynne.  129  P.  16. 

xvm.  ACTIONS  oir  pouoisa. 

1 634  (Okl.)  The  petition  In  an  action  on  an 
accident  policy  held  to  sufficiently  allege  com- 
pliance with  the  terms  of  the  policy  so  as  to 
authorize  the  introduction  of  evidence  there- 
under.—Continental  Casualty  Co.  v.  Wynne, 
129  P.  16. 

S  645  (Okl.)  Where  tbe  petition  pleaded  that 
affirmative  proofs  of  loss  of  time  had  been  fur- 
nished, evidence  that  plaintiff  wrote  to  the  com- 

8 any,  claiming  indemnity,  and  that  it  replied, 
enying  all  liability,  was  not  within  the  Is- 
sues.—Continental  Casnaity  Co.  t.  Wynne.  129 
P.  16. 

{646  (Kan.)  Where  an  indemnity  bond,  con- 
taining a  condition  rendering  it  void,  is  deliv- 
ered  to  insured  and  the  premium  Is  cdiected, 
waiver  of  the  condition  wiU  be  presumed  rath- 
er than  fraud  on  the  part  of  the  Jnsnrer.— 
Fowler  t.  Title  Guaranty  &  Surety  Co.,  129 
P.  171. 

i  659  (Okl.)  In  an  action  on  an  accident  poi- 
icy, where  total  inability  to  work  for  62  weeks 
was  alleged,  plaintifTs  testimony  as  to  contin- 
ued pain  and  reBulting  operations,  and  that  at 
the  end  of  the  period  of  indemnity  bis  arm  bad 
not  recovered  so  as  to  be  of  use,  was  competent 
— Continental  Casualty  Co.  v.  Wynne,  129  P. 
16. 

1665  (Okl.)  Evidence  that  insured,  within 
four  or  nve  days  after  an  accident,  wrote  to  the 
company  as  to  his  injury,  and  that  on  the 
nineteenth  day  after  the  injui^  the  company 
inclosed  blanks,  making  no  claim  that  It  had 
not  received  tbe  notice  within  16  days,  as  re- 
quired by  the  policy,  was  sufficient  to  warrant 
a  finding  that  notice  had  been  given  within 
that  time.— Continental  Casualty  Co.  v.  Wynne, 
129  P.  18. 

Evidence  held  to  show  that  Insured  had  fur- 
nished the  insurer  sufficient  affirmative  proofs 
of  loss  of  time  within  30  days  after  the  tenul- 
nation  of  the  period  of  its  liability,  as  required 
by  the  policy.— Id. 


1 668  (CaLApp.)  In  an  action  on  an  accident 
policy,  evidence  held  to  present  a  questiOD  for 
the  jury  whether  the  death  of  the  insured  was 
occasioned  through  accident— McEwen  T.  Oc- 
cidental Life  Xna.  Co.,  129  P.  S98. 

XIZ.  BEHTSVBAirOE. 

S  684  (Cal.App.)  Original  insurer  held  not  en- 
titled under  its  policy  and  the  policy  of  rein- 
surance, by  adjusting  a  loss  for  which  it  was 
not  liable,  to  subject  the  reinsurer  to  its  share 
of  such  loss.— Royal  lua.  Co.  of  Liverpool,  Eng., 
T.  Cafedmian  Ins.  Co.  of  Edinburgh,  Scotland, 
129  P.  697. 

8  686  (Cal.App.)  Answer  by  reinsurer  alleg- 
ing adjustment  of  loss  by  original  insurer  with- 
out notice  to  it  held  insufficient,  where  injury 
therefrom  was  not  shown. — Royal  Ins.  Co.  of 
Uverpool,  Eng.,  t.  Caledmiian  Ins.  Ca  of  Edin- 
burgh, Scotland,  129  P.  697. 

3CX.  mmrAZ.  benefit  insubanoe. 

(D)  Forfcltwo  or  BaspeBsloa. 

1755  (Kan.)  Where  a  benefit  association  ac- 
cepted payments  of  delinquent  dues  and  assess- 
ments, leading  insured  to  believe  that  he  was 
still  a  member,  and  that  payments  would  be 
accepted  notwithstanding  the  delinquency,  it 
was  eatopped  to  claim  forfeiture  of  memttenitaip. 
— Dobaon  v.  Triple  Tie  Ben.  Aas'n,  129  P. 
1173. 

(P)  Aotlou  tor  BoBoflta. 

8  819  (Kan.)  In  an  action  against  a  benefit 
association,  evidence  held  sufficient  to  show  for- 
feiture of  benefits  by  reason  of  nonpayment  of 
dues.— Dobson  v.  Triple  Tie  Ben.  Ass'n,  129  P. 
1173. 

INTENT. 

See  Bribery,  8  2;  Chattel  Mortgages,  8  34; 
Contempt,  88  00,  01 ;  Contracts,  f  147;  Crim- 
inal Law.  I  371;  Deeds,  88  64.  93,  100;  Em- 
bezzlement, B  6;  Evidence,  8  ^l!  False  Pre- 
tenses, {  42;  Fraudulent  Conveyances,  IS 
165,301;  Statutes,  H  181-188:  Waters  and 
Water  Oonrsea,  88  32.  151;  Wills,  88  480, 
487. 

INTEREST. 

See  Attorney  and  Client,  §  140;  Bills  and' 
Notes,  8  344;  Guardian  and  Ward,  8  64; 
Mortgages,  »  199,  608%;  Railroads,  |  9; 
Taxation,  8  824. 

INTERPRETATION. 

See  Principal  and  Surety,  8  69;  Statutes,  |fi 
181-277;  Taxation,  §8  772,  775;  Vendor  and 
Purchaser,  88  M-78. 

Of  instructions  to  jury,  see  Trial,  88  296,  296. 

INTERROGATORIES. 

See  Trial,  |8  860-369. 

INTERSTATE  COMMERCE. 

See  Commerce,  8  27. 

INTOXICATING  LIQUORS. 

See  Arrest,  }  63;  Attorney  and  Client.  8  39; 
Constitutional  Law,  8  296;  Criminal  Law, 
«  37,  371.  430,  789.  1144;  Evidence,  8  84; 
Falselmprisonment,  8627, 40:  Indictment  and 
Information,  8  125:  Jury,  8  21:  Municipal 
Corporations,  8  605;  Replevin,  I  46;  Stat- 
utes, 8  114 ;  Wlitnesses,  81  102,  277. 

I.  POWEB  TO  OONTBOL  TBAFFIO. 

8  1 1  (CaLApp.)  I>ocaI  Option  Law  April  4. 
1911,  which  provides  a  state-wide  scheme  by 
which  any  incorporated  city  or  town,  or  any 
part  of  a  county  not  included  in  an  incorporat- 
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ed  cit7  or  town,  may  vote  independently  wbeth- 
er  tbe  sale  of  alcoholic  liqnora  shall  be  licensed, 
I*  a  "general  law,"  within  Gonst  art  11,  f  11, 
which  provides  that  any  county,  dty,  or  town 
may  make  and  enforce  each  police  and  other 
resolatioDs  ai  are  not  In  conflict  with  general 
law*.— Ex  parte  Zany,  129  P.  296. 

Ordinance  enacted  for  a  conn^  onder  Initia- 
tive and  Referendum  Act  Apnl  3,  1911,  as 
amended  by  Act  Jan.  2,  1912,  held  void  as  in 
CMtflict  with  Local  Option  Law  April  4,  1911, 
a  genera]  law  within  Const,  art  11,  I  11,  pro- 
viding that  counties  may  make  and  enforce 
Boch  police  regnlationa  as  axe  not  In  conflict 
with  general  laws.— Id. 

n.  OOMTXTUnONAXITT  OF  AOTS 
Am  OBDIMAHOBI. 

114  (Wash.)  Provision  of  Rem.  ft  Bal.  Code, 
I  6318,  making  superior  court's  decision  in  local 
option  contests  final,  is  valid. — State  v.  Superior 
Oourt,  Cowlits  County,  129  P.  900. 

I  19  (Okl.Cr.App.)  Sess.  Laws  1911,  c.  70, 
i  4,  relating  to  possession  of  intoxicating  liq- 
uors having  been  held  unconstitutional,  a  con- 
viction thereunder  cannot  be  sustained— Flow- 
ers V.  State.  129  P.  81. 

1 21  (Okl.Cr.App.)  The  provisions  of  the 
pxohiUtion  enforcement  act,  defining  pnbUc  nui- 
sances and  preecribing  punishment  as  for  con- 
tempt for  a  violation  of  any  injunction  in  such 

Sroceeding,  are  constitutional,  under  Bill  of 
Lights,  i  25,  antliorizing  the  Luiislature  to 
pass  laws  defining  contempts  and  xegolating 
proceedings  relating  thereto.— Brunson  v.  State, 
129  P.  1110. 

m.  I.OOAI.  opnoK. 

1 33  (Or.)  Under  L.  O.  L.  S  4926,  providing 
that  the  sheriff  shall  "briefly'^  record  bis  com- 

{tliance  with  such  section  in  poetiiig  notices  of 
ocal  option  elections,  a  sheriffs  return,  alleging 
receipt  of  notices,  their  contents,  and  posting 
the  same  in  due  time  at  five  public  places  in 
each  precinct,  was  sufficient,  though  it  did  not 
state  the  particular  point  in  each  precinct  at 
which  each  notice  was  posted.— State  v.  BUyeu, 
129  P.  76& 

VI.  OITBN8BI. 

%  139  (Okl.Cr.App.)  In  a  prosecution  for  il- 
legal pwsession  of  liquor  for  the  purpose  of 
violating  the  liquor  law,  it  is  not  necessary  to 
prove  that  the  defendant  actually  owned  the 
liquors;  proof  that  he  was  in  possession,  with 
intent  to  sell,  would  sostain  a  convictioD.— Met- 
caU  T.  State.  129  P.  675. 

Vm.  ORIMINAI.  PBOBEOimOHB. 

{202  (Okl.Cr.App.)  An  information  (or  hav- 
ing unlawful  possession  of  intoxicating  liquors 
with  intent  to  sell  the  same  should  specifically 
charge  such  Intent  but  a  charge  of  intent  to  vio- 
late the  law  is  soffident.— Flowers  v.  State, 
129  P  81. 

S  223  (CaLApp.)  Under  Pen.  Code.  |  956,  re- 
lating to  alleffitionB  of  the  time  when  an  of- 
fense was  committed,  held  that  under  an  in- 
dictment for  a  violation  of  the  local  option  law, 
effective  November,  1911,  filed  May  2S,  1912, 
alleging  an  offense  committed  "on  or  about 
May  ut,  1912,"  the  state  might  show  an  of- 
fense committed  at  any  time  within  the  one-year 
period  of  limitations  subsequent  to  the  day  that 
tbe  law  became  effective. — People  v.  Hill,  129 
P.  475. 

§224  (Okl.Cr.App.)  EMdence  of  payment  by 
defendant  of  the  internal  revenue  tax  as  a  re- 
tail liquor  dealer  shifts  the  burden  of  proof  to 
him.— Hargrove  v.  State.  129  P.  74. 

1 226  (Okl.Or.App.)  Where,  in  a  prosecution 
for  having  intoxicating  liquor  in  poasession  for 
sale,  the  motive  of  an  officer  in  making  a  sei- 
zure of  the  liquor  was  not  in  issue,  evidenoe  of 
the  infonnation  whidi  he  had  received  and  on 
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which  he  acted  was  inadmissible. — McRae  v. 
State,  129  P.  71. 

S  226  (Or.)  Testimony  that  a  mug  in  evidence 
and  claimed  to  have  been  used  by  defendant  in 
dealing  out  whisky  was  similar  to  those  com- 
monly used  in  dealing  out  soft  drinks  held  prop- 
erly excluded.— State  v.  Bilyeu,  129  P.  768. 

1 233  (Okl.Cr.App.)  A  certified  copy  of  the 
record  of  the  United  States  Internal  revenue 
collector,  showing  the  payment  of  a  special 
revenue  tax  as  a  retail  liquor  dealer,  is  admis- 
sible-Hargrove V.  State,  129  P.  74.  following 
Billingsley  v.  Same,  113  P.  241,  4  Okl.  Cr.  597. 

S  236  (Okl.Cr.App.)  Evidence,  though  circum- 
stantial, held  to  Boston  a  convictiOD  of  111^^ 
sale  of  liquors. — Hargrove  v.  State,  129  P.  74. 

I  239  (OaLApp.)  Under  an  indictment  for  sell- 
ing and  funiisfaing  liquor,  an  instruction  that 
it  was  unlawful  to  aelu  furnish,  or  "give  amy** 
any  liquor  was  within  flie  pleadings  and  fasuea, 
since,  under  the  charge  of  "fumiMiinfc"  a  giv- 
tog  away  might  be  proved^Feople  t.  Hill,  129 


Z.  ABATSaiBHT  AMD  IKJDlfOTlOH. 

{  258  (GoloApp.)  Though  a  -municipal  corpo- 
ration had,  under  its  statutory  author!^,  de- 
clared an  Incorporated  dub  which  sold  intoxi- 
cating liquor  to  he  a  nnisaoce  to  be  abated  as 
any  other  nuisance,  Its  officials  were  not  au- 
thorized to  destroy  the  property  of  the  club. — 
Houston  V.  Walton,  129  P.  268. 

1279  (Okl.Cr.App.)  Sess.  Laws  1911.  e.  70, 
I  14,  providing  for  the  punishment  as  for  con- 
tempt for  viuation  of  an  injunction  against 
maintaining  a  liquor  nuisance,  is  authorized  by 
the  Bill  of  Rights,  i  IS,  giving  the  Legisla- 
ture power  to  define  contraapts  and  regulate 
the  proceedings  and  punishment  in  matters  of 
contempt,  and  does  not  violate  Oonst  art  7,  i 
12,  giving  the  county  court  jurisdiction  in  mis- 
demeanor cases.— Nichols  v.  State.  129  P.  073. 

Where  a  contempt  is  committed  out  of  the 
presence  of  the  court  or  judge  by  violating  an 
injunction  against  the  muntenance  of  a  liquor 
nuisance,  the  court  cannot  proceed  to  punish 
except  by  an  accusation  in  writing  under  oath, 
epecificaUy  charging  the  facts  constituting  the 
violation. — Id. 

Zn.  RIGHTS  OF  PBOPERTT  AND 
OOMTBAOTS. 

g  325  (CoIo.Mip-)  Intoxicating  liquor,  even 
though  in  a  district  in  which  it  could  Dot  law- 
fully be  sold,  is  property,  and  fa  not  a  nui- 
sance per  se  which  may  be  abated  by  its  de- 
struction.—Houston  V.  Walton,  129  P.  263. 

Where  plaintiff  procured  intoxicating  liquors 
for  unlawful  sale,  and  defendants  without  right 
destroyed  them,  plaintiff  may  maintain  an  ac- 
tion for  damages  for  their  destruction.— Id. 

{327  (Wash.)  For  a  bank  to  loan  its  money 
on  the  security  of  a  brewing  company  to  a  retaU 
liquor  dealer  with  which  to  pay  his  license,  or, 
for  such  purpose,  to  loan  in  ite  name  to  the 
retailer  the  money  of  the  brewing  company,  is 
such  participation  in  evading  Laws  1909,  c.  S4, 
prohibiting  the  company  from  paying  or  fiecom- 
ing  security  for  payment  of  a  retail  dealer's 
license,  as  to  render  the  note  unenforceable. — 
Lewer  v.  Cornelius,  129  P.  911. 

1329  (Okl.)  The  courts  will  not  aid  in  the 
collection  of  a  debt  incurred  for  the  price  of  in- 
toxicating liquors  wrongfully  shipped  for  sale 
into  that  portion  of  Oklahoma  which  was  foc^ 
merly  the  Indian  Territory.— Anhetner-Busch 
Brewing  Asa'n  v.  Doss,  129  P.  ^ 

INTOXICATION. 

See  Criminal  Iaw,  H  58>  774. 

INVENTORY. 

Bee  ExecntOES  and  Administrators,  {  72. 
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IRRIGATION. 

See  Waters  and  Water  Coursea.  U  24. 162,  225. 

JOINDER. 

See  Indictment  and  Information,  H  125, 132. 

JOINT  TENANCY. 

8«a  Tenancy  in  Gommon. 

'  JUDGES. 

See  Appeal  aod  Brror,  J  664;  Gourtn;  Crim- 
inal Uiw,  S  656:  Grand  Jury,  i  27;  Justices 
of  the  Peace ;  Public  Lauds,  {  39. 

JUDGMENT. 

See  Abatemrnt  nnd  Itevival.  5  72;  Appeal  and 
Error;    Athu-limcnt,   _§   219;    Ctmttel  Mnrt- 

Siges,  §  Cdiistitutiimal   Law,  §  'M2', 

ontemi)t.  §  iVi:  (_'orporations,  g§  240.  5;18; 
Criminal  Imw.  g  11S3;  Divorce,  8§  2.'.>,  lifiC; 
Execution;  Indians,  §  27;  Judicial  Sales.  % 
31;  Jaaticee  of  the  Peace,  89  119.  127,  ir®: 
Mechanics'  Liens,  U  277,  2SU  MortgMe^-  H 
411,  65&;  QnietingTiae,  |  4»;  TBumc}  in 
Common. 

I.  KATVBE  AND  ESSEIITXAIJI  IK 

S  f  (Okl.)  A  jadgment  is  a  anal  determina- 
tion of  the  rights  of  the  parties  in  an  action, 
as  provided  by  Comp.  Laws  1909,  i  6916.— Da- 
via  V.  Norton,  129  P.  750. 

1 17  (Cal.App.)  A  substantial  compliance  with 
statatory  provisions  as  to  the  form  of  the  sum- 
mons is  mandatory,  and  without  soch  compli- 
ance the  court  does  not  acquire  jurisdiction  to 
render  a  default  judgment— Nellis  v.  Justices* 
Court  of  Los  Angeles  Tp.,  129  P.  472. 

i  17  (Colo.App.>  The  initials  being  the  same, 
the  middle  name  in  the  suit  and  judgment  be- 
ing that  by  which  the  defendant  was  actually 
known,  and  the  identity  of  "John  F.  Monson," 
patentee,  with  "J.  Fred  Munson,"  defendant  in 
the  Buit,  being  established,  a  service  by  publica- 
tion on  "J.  Fred  Munson"  was  as  good  as  to 
"John  F.  Monson,"  so  that  judgment  in  a  suit 
so  begun  was  binding  on  him.— Webster  t.  Heg- 
inbotham,  129  P.  5^. 

IV.  BT  DEFAUI.T. 
(A)  Re«iilsltM  mmA  Valldltr* 

{  106  (CaLApp.)  Where  an  answer  is  stricken 
from  the  Sles  by  the  court,  aod  the  time  for 
answering  has  expired,  and  there  is  no  answer 
on  file,  the  clerk  is  warranted  in  entering  a 
default.— Rose     Lelande.  129  P.  S99. 

I  107  (CaLApp.)  The  clerk  of  the  superior 
court  in  entering  a  default  acts  miniaterially, 
and  he  may  not  enter  a  default  when  his  au- 
tiiority  BO  to  do  depends  on  the  determination 
of  the  snfficiency  as  to  the  substance  or  form 
of  aa  answer  filed  ia  time.— Rose  v.  Lelaode, 
129  P.  699. 

(B)  Openlmr        BettlBsr  Aalde  Default. 

i  159  (Mont)  An  affidavit  that  defendant  de- 
faulted by  reason  of  his  devotion  to  important 
buainess,  and  by  matters  of  public  interest,  but 
which  does  not  atate  the  nature  of  the  business 
or  the  matters  of  public  interest  was  insufficient 
to  support  an  order  setting  aside  the  default 
— Lovell  V.  Willis,  129  P.  1052. 

TI.  OH  TBIAI.  OF  IS817E8. 

(A)  Il«Bdltl«Bf  Formj  and  Ile««iBltmi  In 
Geaeral. 

S2C2  (Kan.)  A  district  court  Is  without  au- 
thority in  vacation  to  render  judgment  in  a  case 
tried  in  term  time  and  taken  nnder  advise- 
ment—Nason  T.  Patten,  129  P.  138. 


1228  (Wash.)  Decree,  in  an  action  to  enjoin, 
defendants'  use  of  plaintiff's  land  for  an  irriga- 
tion ditch  and  awarding  defendants  the  right 
to  condonn  a  ditch  right  of  way  over  plaintiff's 
land  for  such  parpoeea,  held  not  objectionable 
for  uncertainty,  aa  providins  for  relief  in  the 
alternative— White  t.  Ston^  129  P.  917. 

<B)  Parties. 

1 239  (Colo.)  In  an  action  against  several 
carriers  for  loss  of  a  trunk,  plaintiff  may  re- 
cover against  a  part  of  the  defendants;  and  he 
need  Aot  elect  and  dismiss  tiia  action  against 
defendants  whose  Uabilitr  Is  debatable.— Den- 
ver Omnibus  A  Oab  Co.  t.  Gast,  129  P.  233. 

Vn.  EHTRT.  BEOOBD,  Attn  DOOK- 
ETIHO. 

1 270  (CaLApp.)  The  entrr  of  a  judgment 
within  Code  Civ.  Proc.  H  o04,  668,  requiring 
the  entry  of  judgments,  consists  In  the  record- 
ing of  the  judgment  in  the  judgment  book, 
which  the  clerk  of  the  court  must  keep. — Wil- 
son T.  Darkee,  129  P.  617. 

S  292  (Okl.)  A  transcript  of  a  judgment  of  a 
county  court  filed  with  the  clerk  of  the  district 
court  of  another  county  renders  it  a  judgment 
of  the  latter  court  omy  for  enforcement,  and 
does  not  take  CMitrol  of  the  judgment  from  the 
court  rendering  it.— Hudson  v.  Ely,  129  P.  IL 

IX.  OPEmRO  OB  VAOATIHO. 
{394  (Kan.)  A  judgment  rendered  in  vaca- 
tion upon  a  trial  and  submisaion  at  the  preced- 
ing term  should  be  set  aside,  and  a  judgment 
should  be  rendered  at  the  next  term.— Nason 
V.  Patten,  129  P.  138. 

8  385  (Okl.)  Code  Civ.  Proc.  {  432  (St  1893, 
I  4310),  as  amended  by  Comp.  Laws  1909.  1 
5941,  considered  in  connection  with  Comp. 
Laws  1909,  !  540,  giving  to  judgment  creditors 
the  right  to  have  transcripts  of  judgments  filed 
in  counties  other  than  wherein  rendered,  does 
not  give  to  the  district  court  of  the  latter  coun- 
ties jurisdiction  to  vacate  the  judgment  where 
regular  on  its  face  and  within  the  jurisdiction 
of  ^he  court  rendering  it— Hudson  t.  ESy,  129 

XI.  OOIXATEBAL  ATTACK. 
(B)  Gronads. 

S  490  (CoIo.App.)  A  decree  quieting  title,  bas- 
ed on  substituted  service,  was  void  and  open  to 
collateral  attack  where  the  affidavit  for  publi- 
cation failed  to  state  the  post  office  address  of 
the  defendant  or  that  the  same  was  unknown 
to  affiant.— Empire  Ranch  &  Cattle  Co.  v.  Gib- 
son, 129  P.  520. 

{495  (CoIo.App.)  In  ejectment  in  the  district 
court,  a  decree  of  the  county  court  quieting  ti- 
tle in  defendant  having  been  rejected  as  evi- 
dence solely  on  the  ground  that  it  was  not  ac- 
companied by  the  judgment  roll,  it  was  improp- 
er for  the  district  court  to  declare  such  decree 
void;  it  being  regular  on  its  face.— Ehnpire 
Ranch  &  Cattle  Co.  v.  Coleman,  129  P.  522. 

8  497  (Colo.App.)  The  district  court  has  pow- 
er to  hold  a  county  court  judgment  void  on  col- 
lateral attack,  when  it  affirmatively  appears 
from  the  jud^ent  roll  that  the  judgment  was 
void  for  want  of  juriadlction.— Empire  Ranch  ft 
Cattle  Co.  V.  Coleman,  129  P.  522. 

Xm.  MEBOEB  AHD  BAB  OF  OAVBEB 
OF  ACTION  AND  DEFENBB8. 

(A)  Jadarmenta  OperatlTe  as  Bar, 

1 570  (Kan.)  Where  a  suit  to  enforce  a  tax 
lien  on  certain  land  was  dismissed  without  prej- 
udice, such  suit  did  not  preclude  relief  to  the 
lienor  In  a  subsequent  proceeding  by  the  own- 
er to  quiet  title.— Davidson  v.  TinunonB,  129 
P.  183. 
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XIV.  OOHOLUSIVEirEaS  OF  ADJVSI- 
OATZOX. 

(A)  JndsmentB  ConcloalTe  In  General. 

1650  (Utah)  Under  Comp.  Laws  1907,  I 
3490,  providing  that  an  action  is  pending  till 
finally  determined  on  appeal  or  the  time  to  ap- 
peal has  expired,  a  judgmeDt  ia  not  final  before 
expiration  of  the  time  for  appeal,  and  hence  is 
not  admissible  to  prove  a  material  Issue  in  an- 
other case.— Vance  t.  Heath,  129  P.  366. 

(B)  P«raoB>  Comcladed. 

i  698  (Wash.)  A  judgment  against  part  of  tbe 
makers  of  a  joint  and  several  note  in  an  action 
by  a  transferee  is  not  conclusive  in  a  subse- 
queot  action  i^inst  another  maker  for  con- 
tribution that  tbe  transferee  was  a  holder  in 
due  course.— Peterson  t.  Nicbols,  129  P.  373. 

(C)  Matteaw  Coneladed. 

1 714  (Colo.)  Adjndicatioo  in  mandamns  by 
county  superintendent  of  schools  to  compel  a 
delivery  of  salary  warrants  keld  not  res  judi- 
cata in  a  subsequent  action,  after  termination 
of  the  former  office  and  election  as  superintend- 
ent of  schools  for  a  city  and  coanty  under  its 
charter.- Lawson  v.  Meyer,  129  P.  197. 

1 714  (Kan.)  Where  one  wbo  has  received 
money  contends  that  it  was  given  him  under 
an  express  contract  for  services  performed, 
but  is  defeated  as  to  that  contention  in  an  ac- 
tion against  him  to  recover  the  money,  he  is 
not  thereby  precluded  from  maintainiog  an  ac- 
tion for  the  reasonable  value  of  the  services. — 
Clifton  T.  Meuser.  129  P.  159. 

(719  (Mont)  In  an  action  by  individual  ap- 
propriators  of  water  rights  to  enjoin  a  city  from 
taking  water  permanently  out  of  the  watershed 
of  a  stream  for  municipal  purposes,  held,  that 

{plaintiffs'  rights  were  concluded  by  a  judgment 
n  a  former  action  in  which  they  had  been  par- 
ties defendant  and  cross-complainants  against 
the  dty.— Lokowich  v.  City  of  Helena,  129  P. 
1063. 

§  725  (Cal.)  Judgment  in  certiorari  proceed- 
ing annulling  order  of  board  of  supemsora  de- 
claring a  bridge  a  free  public  highway  hetd  not 
an  adjudication  that  it  was  not  a  free  public 
highway,  in  view  of  Code  Civ.  Proc.  8  1911. — 
Oardella  v.  Amador  Coanty.  129  P.  993. 

1 725  (Mont.)  A  decree  stands  an  abaolute 
finality,  not  merely  as  to  the  concloaioiu  ex- 
pressed, but  as  to  everything  directly  or  impli- 
edly involved  in  reaching  them.— Lokowich  t. 
City  of  Helena.  129  P.  1063. 

1744  (OkL)  Where,  in  a  suit  to  quiet  title, 
certain  contracts  were  adjudged  void,  it  was 
error,  In  ejectment  brought  b^  defendant  in 
the  former  suit  against  the  plaintiff  therein,  to 
admit  evidence  of  the  making  of  tbe  contracts. — 
Ooanell  t.  Prince.  129  P.  27. 

S  753  (OH.)  Act  March  7,  1893,  regalating 
liens  of  jud^ents  in  probate  courts,  found  in 
the  addenda  to  St.  1893,  p.  1191,  was  repealed 
by  substitution  by  Civil  Procedure  Act,  |  432 
(St  1893,  S  4310)  adopted  by  the  same  legis- 
lative assembly,  and  by  subsequent  amendments 
thereof.~Jludson  v.  Ely,  129  P.  11. 

XVn.  FOBEIOM  jmOMEXTS. 

|fll8  (Oal.App.)  Tbe  judgment  of  another 
state  presented  in  the  courts  of  this  state  can 
be  controverted  on  the  question  of  Jurisdiction 
by  extraneous  evidence.— Fox  v.  Mick,  129  P. : 

972. 

1818  (Kan.)  A  contention  that  a  foreign  judg- 
ment is  void  for  want  of  jurisdiction  of  the 
subject-matter  which  turns  on  the  construction 
of  a  statute  of  the  foreign  state  where  the 
judgment  was  rendered  is  not  maintainable, 
where  tbe  judgment  has  been  affirmed  by  the 
court  of  last  resort  of  that  itate.— McLain  v. 
Parker,  129  P.  1140. 
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i823  (Kan.)  Where,  on  the  death  of  the 
plaintiff  in  an  action  on  a  foreign  judgment,  the 
action  is  properly  revived  in  the  name  of  the 
personal  representative,  a  recovery  will  not  be 
prevented  by  a  failure  to  revive  the  foreign 
judgment.— McLain  v.  Parker,  129  P.  1140. 

XXI.  AOTIOXS  OK  JUDOMZirTB. 
(B)  FovelsB  JwdcBemta. 

{S29  (Kan.)  An  action  may  be  maintained 

on  a  foreign  decree  adjudging  the  nnocmdition- 
al  payment  of  money  by  defendant,  notirith- 
standing,  as  a  preliminary,  tbe  jodgment  plain- 
tiff la  required  to  deposit  certain  debts  wiUi  the 
clerk  to  be  delivered  to  the  judgment  debtor 
on  the  payment  of  the  money. — McLain  v. 
Parker,  129  P.  1140. 

S  944  (CaLApp.)  A  certificate  by  tbe  clei*  <^ 
court  of  a  sister  state,  stating  that,  on  an  in- 
spection of  the  records  of  the  court,  the  derk 
finds  an  original  record  of  judgment,  a  copy 
of  which  is  set  out,  shows  in  effect  the  entry 
of  judgment  within  Code  Civ.  Proc.  M  664,  668, 

Jiroviding  for  the  entry  of  judgments  in  the 
□dgment  book,  and  supports  a  judgment  on 
the  foreign  judgment.— AV  ilson  v.  Dnrkee,  129 
P.  617. 

1 944  (CaLApp.)  In  an  action  to  enforce  a  de- 
ficiency judgment  of  another  state,  evidence 
held  to  warrant  a  finding  that  tiie  signatures  to 

the  acceptance  of  service  of  the  summons  in  tbe 
action  in  which  the  judgment  was  given  by  the 
defendants  residing  in  another  state  were  ob- 
tained by  fraud,  and  that  the  foreign  court  baa 
DO  jurisdiction  over  the  parties  to  render  a  per* 
ftonal  judgment  against  them. — Fox  Hick. 
129  P.  972. 
I  944  (Kan.)  In  order  to  recover  on  a  foreign 
udgmeot  of  a  court  of  general  Jurisdiction,  it 
s  not  ordinarily  necessary  to  introduce  copies 
of  any  part  of  the  record,  except  that  showing 
the  rendition  of  the  judgment.— IfcLain  t.  P^ 
ker,  129  P.  1140. 

XXn.  PIXAPIKO  AHD  SVIDEirOE  OF 
JUDOMEITT  AS  ESTOPPEI.  OB 
DEFEXSE. 

1951  (Co]o.i^p.)  County  court  decree  held 
properly  excluded  as  evidence  in  district  court, 
when  unaccompanied  by  judgment  roll  showing 
service.— Empire  Ranch  &  Cattle  Co.  v.  Gib- 
son, 129  P.  520. 

Decree  and  judgment  roll  offered  in  evidence 
held  properly  excluded  where  the  judgment  roll 
showed  no  personal  service  and  tiie  aStdavit  for 
publication  was  fstally  delective.— Id. 

S  95 1  (CoIo.App.)  A  judgment,  upon  which 
defendant  relied  as  an  estoppel  and  to  establish 
title  in  himself,  was  not  aomissible  when  unac* 
coDopanied  by  the  judgment  rolL— Empire  Banda 
&  Oittle  Co.  V.  Coleman.  129  P. 

JUDICIAL  NOTICE. 

See  Evidence,  S|  10-^ 

JUDICIAL  SALES. 

See  Divorce,  ||  256.  2C6;  Execution,  H  4B5, 
472;  Dxecutots  and  Administrators.  |  388; 
Homestead,  {  187;  Mortgages.  81  374,  494, 
S43. 

S3I  (Wash.)  An  irregularity  rendering  a 
judgment  vM  does  not  require  the  court  to  re- 
fuse to  confirm  a  judicial  sale,  which  to  Itself 
is  r^lar.— Scott  v.  Guiberson,  129  P.  886. 

JURISDICTION. 

See  Appeal  and  Error.iS  14,  47,  51;  Beneficial 
Associations,  {  12;  Certioraii,  $  28;  Courts; 
Criminsl  Lew,  Si  84-101,  276;  Divorce,  |  91 ; 
Executors  and  Administrators,  (  194;  Guard- 
ian and  Ward,  J  177;  Homestead.  J  150;  In- 
junction, I  7;  Judgment,  |S  17,  385,  497,  818, 
944;  Jury,  {  S3;  Juaticea  of  tha  Peace.  |32; 
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Mines  and  Hfnerala,  H  38,  41;  Mortgages,  { 
484:  Pablfc  Lands,  fi  im;  Quo  Warranto; 
Stipiilatioiu;  WIUb,  fi  215. 

JURY. 

Bee  Appeal  and  Ekror,  {  1045;  Contempt,  |.9; 
Criminal  Law.  ff  741^764,  854-868,  fn 
New  Trial,  f  66;  Trial,  ff  1S8-178, 191-: 

n.  XUOHT  TO  TBIAIi  BT  JUBT. 

S  14  (OkL)  Under  express  provisions  of  Comp. 
Laws  1909,  H  5785,  5786,  all  issues  of  fact,  m 
actions  to  recover  money  or  specific  property, 
must  be  tried  by  a  jury,  nnless  waived  or  a  ref- 
erence is  ordered;  wliile  all  other  issues  are 
triable  by  tlie  court,  subject  to  its  power  to  sul>- 
mlt  issaes  to  a  jury  or  direct  a  reference.— Wat* 
tati-noh-zbe  v.  Moore,  120  P.  877. 

f  14  (Wash.)  Id  an  action  to  enjoin  defend- 
ants' use  of  plaintifTs  land  for  an  irrigation 
ditch,  equitable  rules  apply,  and,  whether  plain- 
tiff demands  a  jury  trial  or  not,  it  Is  within  the 
discretion  of  the  trial  court  to  grant  it — White 
V.  Stout,  129  P.  917. 

In  an  action  of  ejectment,  the  plaintiff  has  a 
right  to  a  jury  trial— Id. 

§21  (Okl.Cr,App.)  A  iwrson  accused  of  con- 
tempt committed  out  of  the  presence  of  the 
court  or  judge  is  entitled  to  a  trial  by  an  im- 

rrtial  Jury,  as  guaranteed  by  Const,  art.  2, 
20.-Nichols  V.  State.  129  P.  673. 
On  the  trial  of  persons  charged  with  con- 
tempt in  violating  an  injunction  granted  under 
Kess.  Laws  1911,  c.  70,  {  14,  against  the  main- 
tenance of  a  liquor  nuisance,  the  right  to  trial 
by  a  jury  is  secured  by  the  Bill  of  Rights,  f  25. 
—Id. 

f  24  (Ok].Cr.App.)  In  all  cases  of  conviction 
by  a  jury,  if  defendant  requests  it,  the  court 
must  submit  the  question  of  punishment  to  the 
jury.-McSpadden  t.  State,  129  P.  72. 

§3(  (Cal-App.)  An  affidaTlt  by  defendant's 
attorney  Uiat  he  saw  a  juror  asleep  during  the 
taking  of  testimony,  and  before  be  could  inform 
the  court  a  recess  was  ordered,  and  that  be  did 
not  know  how  long  the  juror  was  asleep,  was 
not  sufficient  to  show  that  the  juror's  condition 
was  such  that  he  failed  to  hear  any  question 
or  answer,  so  as  to  deprive  defendant  of  the 
right  to  trial  by  jury.— People  v.  RoseUe,  129 
P.  477. 

1 32  (Okl.)  In  an  action  brou^t  prior  to 
statehood,  but  tried  since  statelmod,  a  unani- 
mous venlict  of  the  jury  la  required. — Gosnell 
V.  Prince,  129  P.  27. 

f33  (CaLApp.)  Pen.  Code,  I  785,  providing 
that  wnen  bigamy  or  Incest  is  committed  In 
one  county,  and  accused  i>  apprehended  in  an- 
other, the  jurisdiction  is  in  either  couuty,  is 
not  bivalid  as  in  derogation  of  the  right  to 
trial  by  jaiy.— Ex  parte  MacDonal^  129  P. 
957. 

A  statute,  guaranteeing  to  accused  the  right 
to  trial  by  jury  in  the  place  by  law  designated 
as  the  place  for  trial,  confers  on  him  the  right 
mntempiated  by  the  Constitution,  under  which 
the  riirht  to  trial  by  jury  shall  remain  invlo- 
late.--id. 

f33  (Wash.)  The  summoning  of  a  jury  for 
service  in  a  police  court  "from  the  body  of  your 
city"  violated  Const  art.  1,  f  22,  guarauteeing 
a  trial  by  an  impartial  jury  in  the  county  of 
the  venue.— State  v.  Milroy,  129  P.  384. 

f34  (Colo.)  It  is  for  the  jury  to  determine 
the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  so  that,  where  there  was 
evidence  tending  to  reduce  the  killing  to  man- 
slaughter, to  withdraw  that  issue  from  the 
jury  is  an  infringement  of  the  right  to  a  jury 
trial  given  by  the  Constitution  and  laws  of 
thp  state— Henwood  v.   State,  129  P.  1010. 


XV.  ftVBiiioNnro,  attemdaiioe,  dx». 

CKABGE.  AND  COBCPEK- 
■ATION. 

f  70  (Colo.)  The  statutory  method  of  summon- 
ing jarora  is  not  exclusive ;  the  court  being  au- 
thorised to  select  a  jury  on  an  open  venire  di- 
■rected  to  the  sheriff. --Oankyo  Mitsunaga  f. 
People,  129  P.  241. 

V.  OOMPETEKOT  OF  JURORS.  OHAXn 
LEKOES,  AND  ORJEOTIONS. 

f99  (Kan.)  Where  the  fact  that  a  bank 
burglary  had  been  committed  was  notorious  and 
unquestioned,  opinions  of  jurors  that  the  bask 
had  been  broken  into  and  robbed  did  not  dis- 
qualify them  in  the  trial  of  one  charged  with 
the  crime—State  v.  Hoerr,  129  P.  1^. 

That  a  person  has  read  newspaper  reports  of 
a  burglary  and  heard  general  talk  about  it  does 
not  disqilalify  him  If  he  has  no  settled  con- 
viction on  a  material  disputed  fact  and  is  free 
from  prejudice,  bias,  or  interest.— Id. 

f  103  (CaLApp.)  Where  the  answers  of  jurors 
disclosed  a  state  of  mind  closely  twrdering  on 
prejudice  against  defendant,  yet  all  asserted 
that  they  could  try  him  fairly,  the  denial  of  de- 
fendant's challenges  for  cause  was  within  the 
discretion  of  the  trial  jQdge.~People  t.  Hill, 
129  P.  475.  .  *- 

f  103  (Okl.C7r.App.)  A  mere  impression  as  to 
the  guilt  or  innocence  of  defendant,  which  a 

S'uror  can  disregard  in  arriving  at  a  verdict, 
oes  not  disqualify  him.— Jones  v.  State,  129  P. 
446. 

f  110  (Mont.)  Denial  of  plaintiff's  peremptory 
challenge  of  Juror  called  after  she  bad  waived 
all  her  remaining  challenges  held  proper  under 

grocedure  prescribed  for  selection  of  Jury  by 
:ev.  Codes,  f  e740.-O'Malley  v.  O'Malley,  129 
P.  501. 

P  131  (CaLApp.)  Where  defendant  was  per^ 
mitted  to  ascertain  any  bias  or  prejudice  in  the 
minds  of  the  jurors,  the  court  need  not  permit 
an  unduly  protracted  examination  to  enable  de- 
fendant to  decide  on  bis  peremptory  challenges. 
-People  V.  Hill,  129  P.  476. 

JUSTICES  OF  THE  PEACE. 

m.  Omii  JVBXSDICTXOK  AND  AV- 
THOBIT7. 

§  32  (Okl.)  Statutes  conferring  jurisdiction  on 
justices  of  the  peace  are  to  be  strictly  construed 
and  not  to  be  extended  by  implication  beyond 
their  expresa  terma.— Hocker  v.  Carroll.  129  P. 
56. 

XT.  PROCEDURE  IN  OIVTL  OASES. 

f  80  (C^LApp.)  Under  Code  Civ.  Proc  f  102, 
as  added  by  ^t.  1911,  p.  442,  the  clerk  of  the 
justices'  court  of  Los  Angeles  township  cannot 
issue  a  summons  unless,  after  the  action  is  com- 
menced, the  presiding  justice  makes  a  written 
order  directing  him  to  do  so,  especially  in  view 
of  section  1003  defining  an  order.— Nellis  v. 
Justices*  Court  of  Los  Angeles  Tp.,  129  P.  472. 

Under  Code  Civ.  Proc.  1!  100.  as  added  by  St. 
1911,  p.  442,  the  summons  in  the  Justices'  court 
of  Los  Angeles  township  must  name  the  Jus- 
tice before  whom  it  is  returnable,  and,  if  it  ia 
merely  made  returnable  before  the  court,  it  is 
insufficient. — Id. 

1119  (Wash.)  Under  Rem.  ft  Bal.  Code,  f 
1766.  justice  court  Judgment  on  service  by  pub- 
Ueation  Is  only  a  Judgment  In  rem  against  prop- 
erty attached  before  it  is  rendered.— Clifford  v. 
Pateros  Transfer  Co.,  129  P.  369. 

I  127  (Okl.)  Judgment  having  been  rendered 
by  a  Justice  against  two  defendants,  and  a  mo- 
tion by  cue  of  them  to  vacate  having  been  sus- 
tained under  Comp.  Laws  1909,  g  *«80,  and  a 
notice   thereof  served    on   plaintiff,   signed  by 
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both  defendaDtB,  the  judsment  would  be  deem- 
ed vacated  aa  to  both,  uoless  the  contrary  plaia- 
ly  appeared.— Davis  v.  Norton,  129  P.  7S0. 

V.  REVIEW  OF  PBOOEEDINaS. 
(A)  Appeal  «nd  Brror. 

1 159  (Mont.)  Under  Rev.  Codes,  {  7124,  re- 
lating to  the  justification  of  sureties  on  an  ap- 
peal undertaking,  held,  that  plaintiff  by  accept- 
'Ine  defendant's  iureties  more  than  five  days 
after  ezcepttng  to  the  anfficlency  thereof  had 
waived  his  right  to  c4)ject  thereto.— Bush  v. 
Baker,  129  P.  550. 

When  an  appeal  undertaking  baa  been  given, 
accompanied  by  the  formal  affidavits  required 
by  the  statutes  (Rev.  Codes,  i  7196).  the  right 
to  appeal  is  made  effectual,  subject  only  to  the 
advene  party's  penoniU  right  to  Teqnlie  a  jus- 
tiBcation  of  the  «ureties.--Id. 

Since  the  adverse  party's  privilege  to  require 
justification  of  the  sureties  on  an  appeal  un- 
dertaking is  persooal.  he  may  waive  it  entirely, 
eltJier  by  failare  to  file  an  exceptien,  or  by 
withdrawing  Us  ezceptioD.— Id. 

i  159  (Okl.)  An  appeal  wiU  not  lie  from  a 
justice's  to  the  county  court  on  an  affidavit  in 
forma  pauperis,  and  withont  the  bond  requir- 
ed by  statute.— Graham  v.  Sparlan,  129  P.  TiH. 

I  159  (Okl.)  After  notice  of  the  vacation  of 
the  justice's  judgment  for  plaintiff,  the  judg- 
ment was  reinstated,  and  an  appeal  was  taken 
to  the  county  court  It  was  error  to  dismiss 
the  appeal  because  the  bond  was  not  filed  with- 
in 10  days  from  the  rendition  of  ttie  original 
judgmeot ;  it  having  been  filed  within  10  days 
from  the  order  of  rdiutstement.— Etavis  t.  Nor- 
ton, 129  P.  750. 

%  t64  (Moot.)  Under  Rev.  Codes,  f  7123, 
which  commands  a  justice  of  the  peace  to 
transmit  the  papers  to  the  clerk  of  the  district 
court  within  10  davs  after  appeal  has  been  per- 
fected, if  the  fees  have  l>een  paid,  an  appellant 
who  is  not  at  fault  may  compel  the  perform- 
ance of  this  duty :  and  the  court  in  flagrant 
cases  may  fine  a  Justice  for  dereliction.— Bush 
V.  Baker,  129  P.  550. 

Bole  of  district  court  requiring  the  filing  of 
tnmacript  within  ten  days  from  the  date  of 
perfecting  appeal  held  to  apply  only  to  cases 
in  which  appellant  fails  to  pay  the  jU8tice*s 
fees,  and  in  which  be  neglects  to  file  the  papers 
within  prescribed  time,  and  to  have  no  applica- 
tion after  filing,  so  that  a  dismissal  then  de- 
pends upon  the  facts  appearing  on  the  hearing 
of  motion. — Id. 

The  filing  of  a  note  of  issue  after  transfer, 
of  the  papers  from  the  justice's  to  the  dis- 
trict conrt,  if  done  by  plaintiff,  amounts  to  a 
waiver  of  defendant's  laches  in  filing  the  pa- 
pers, and,  if  done  by  defendant,  amounts  to  no- 
tice that  he  will  proceed  at  once  with  the  trial, 
so  that  the  plaintiff's  silence  thereafter  im- 
plies consent  to  trial  on  tiie  merits.— Id. 

S  164  (Or.)  Under  L.  O.  L.  H  2457.  2460, 
2463,  as  to  appeal  from  a  justice,  the  30  days 
following  the  allowance  of  the  appeal  from  a 
Justice,  within  which  appellant  must  file  the 
transcript  in  the  circuit  court,  commence  to  run 
only  from  his  making  his  order  of  allowance 
after  waiting  the  five  days  allowed  vpellee  for 
excepting  to  the  sureties.— Bareckson  v.  Chand- 
ler, 129  P.  491. 

i  166  (Mont.)  Under  Rev.  Codes,  {  7127,  au- 
thorizing the  district  court  to  dismiss  an  ap- 
peal for  failure  to  prosecute,  or  for  unneces- 
sary delay  in  bringing  it  to  a  hearing,  held  that 
where  defendant's  counsel  was  ill,  and  overlook- 
ed the  time  for  flline,  and  where  platntiff,  after 
filing,  allowed  the  case  to  stand,  and  showed 
no  prejudice  thereby,  plaintiff  was  not  entitled 
to  a  dismissal.—Buflh  v.  Baker,  129  P.  550. 

{171  (Okl.)  Under  Const,  art.  7.  S  14,  a 
mae  appealed  to  the  county  court  from  a  jua- 
tlce  of  the  peace  is  triaUe  de  novo,— Davis  t. 
Norton.  129  P.  7S0. 


KNOWLEDGE. 

See  Assignments.  |  68;  BiiU  and  Notea,  H 
818,  8^.  360:  Contracts,  f  822:  Fonery,  H 
16»  44;  Limitation  of  Actfons,  |  45. 

UCHES. 

See  Corporations,  |  82;  Justices  of  the  Peace. 
I  164. 

LANDLORD  AND  TENANT. 

See  Action,  |  53;  Appeal  and  Brror,  |  889; 
Corporations,  ii  409,  425;  Frauds,  Statute 
of.  H  123,  143;  Guardian  and  Ward,  H  44, 
64 :  Injunction,  S  35;  Mines  and  Minerals, 
I  66;  Vendor  and  Pttrchaser,  {|  116, 196,  231. 


XL  UBACSS  AHB  AOBl 


OBIfB  BAI*. 
(A)  Re«alal4es  ud  VaUattr* 

122  (Wash.)  Under  Bern,  ft  Bal.  Code,  | 
258,  requiring  the  complaint  to  contain  a  con- 
cise statement  of  the  facts  constituting  the 
cause  of  action,  a  judgment  for  damages  for 
breach  of  a  contract  to  lease  cannot  be  fop- 
ported  upon  a  complaint  seeking  merely  to  re- 
cover Installments  of  rent— Oldfield  t.  Angeles 
Brewing  ft  Malting  Co.,  129  P.  1098. 

m.  IiA]|]II.OBB*«  TITU  AHD  BB- 
▼ERUOir. 

(B)  Bstoppel  ttf  TcBMt. 

$63  (Kan.)  Where  a  patentee  of  land  pat 
a  creditor  in  possession  to  hold  until  bis  re- 
turn from  another  state,  and  the  laiwl  was 
sold  for  taxes,  and  the  grantee  in  the  tax  deed 
leased  it  for  one  year  to  the  creditor  in  poa- 
session,  the  lessee,  who  afterwards  procured 
a  conveyance  from  the  patentee,  was  estopped 
to  deny  the  title  of  his  lessor.— Whittle  t. 
Hughes,  129  P.  1172. 

nr.  TEBMS  FOB.  TEAB8. 

(B>  Aaal«nmemt,  Snblettlnv,  and  Mort- 

[e. 


f76  (Wash.)  Lessor  who  as  a  witness  did 
not  repudiate  his  agent's  act  in  accepting 
rent  from  a  sublessee,  and  said  be  was  willing 
for  the  court  to  decide  which  party  was  his 
tenant,  held  estopped  to  allege  that  the  sub- 
lease was  void  for  want  of  coosidetatifm,  al- 
though the  original  lease  contained  a  covenant 
against  subletting.— D'Ambrosio  v.  Nardone, 
129  P.  1092. 

S79  (Cal.)  A  purchaser  of  a  lease  authoris- 
ing subleasing  and  the  acquisition  of  an  addi- 
tional term  for  the  subtenants  is  put  on  inqniry 
by  notorious  possession  of  persons  bidding  un- 
der the  lessee,  as  to  the  terms  on  which  tiie 
lessee  had  surrendered  the  land  to  them. — 
Standard  Oil  Co,  v.  Slye.  129  P.  589. 

(0>  BxteBslosB,  Ranewals.  and  Optima  t» 
PnreliMe  or  8«11. 

f  83  (Cal.)  A  covenant  ot  a  lease  to  renew  it 
is  one  running  with  the  land. — Standard  Oil  Co. 

V.  Slye,  129  P.  580. 

|85H  (Cal.)  One  by  purchasing  the  interest 
of  a  lessee,  and  accepting  rent  from  claimants 
under  a  lease  made  by  snch  vendor,  placed  it- 
self in  privity  of  estate  with  them,  so  as  to  be 
bound  by  a  covenant  in  tbeir  lease  for  renevral 
running  with  the  land,  though  it  also  purchased 
the  land.— Standard  OH  Co.  v.  Slye,  IW  P.  680. 

LAND  OFFICE. 

See  PubUc  Lands,  H  103, 108. 

LANDS. 

See  Public  Lands. 

LANGUAGE. 

See  Contracts,  ||  154,  168. 
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LARCENY. 

Ste  Courts.  |  42;  Crimiiul  Law.  «  84.  888; 
IndictSDent  and  Informatioo,  i  110;  limita- 
tion of  Actions,  I  45;  Statntea,  {  12a 

I.  OFFBHCBB  AWD  RESPOHUBIUTT 

THEBEFOB. 

I  14  (Wuh.)  Where  proaecatiiv  witness  was 
induced  to  bet  on  a  game  of  AiH,  which  be  had 
no  chance  of  winning,  and  wliich  defendants  did 
not  intend  to  permit  him  to  win,  and  the7  de- 
camped  with  the  money,  they  were  gnil^  of 
gnnA  larceny  under  Rem.  A  Bal.  Code.  S  2601, 
subd.  2,  relating  to  larceny  by  trick,  device,  or 
banco  game.— Stute  v.  Ferrato,  129  P.  8S8. 

Any  trick,  artifice,  or  cunning  calculated  to 
win  confidence  and  to  deceive,  woether  it  be  by 
conTersBtioD,  conduct  or  soggestioD.  Is  a  "banco 

Same"  within  Rem.  ft  BaL  Code,  f  2601,  subd. 
,  relating  to  larcmjr  by  means  of  a  banco 
game. — Id. 

n.  PKOUOimoH  ABm  vuniui- 

MEMT. 

(B>  Brldenee. 

1 55  (Okl.Cr.App.)  Evidence  Jteld  sufficient  to 
sapport  conviction  of  IaTceny.^Wainscott  t. 
State,  129  P.  655. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  |  1195. 

LEADING  QUESTIONS. 

See  Criminal  Law,  1 1153;  Witnesses.  |  240. 

LEASE. 

See  Landlord  and  Tenant. 

LETTERS. 

See  Bvldence.  {  318;  Witnesses;  |  267. 

LEVY. 

See  Taxation.  1  801. 

LEWDNESS. 

Bee  Indictment  and  Information.  H  87. 159. 

is  (CaLApp.)  An  Indictment  charging  that 
accused  committed  a  lewd  act  on  the  l>ody  of 
a  female  child  ander  the  age  of  14  years  by 
placing  her  hand  on  his  private  parts  witli 
£>loniouB  intent  to  aroase  her  sexual  desires 
snfficiently  charged  tbe  oifteise  denounced  by 
Pm.  Code,  i  !S38,  ppnishing  lewdness  aa  to 
the  body  ot  a  chlldC— People  t.  Anthony.  120  P. 
068. 

LIBEL  AND  SUNDER. 

Z.  WOBDB  JUIB  AOTS  AOtlOKABIiB. 
AJn>  UABXUTT  THWKBFOB. 

S  10  (Okl.)  Words  used  in  the  communica- 
tion alleged  to  be  slanderous  are  to  be  tAen  in 
their  most  natural  and  obvious  sense.— Hub- 
baid  T.  Cowling.  120  P.  714. 

n.  PBIVILEOED  OOlOCUlflOATIOllS, 
Aim  KAXJOE  THEBBXH. 

1 34  (OkL)  A  "privileged  commanlcation"  is 
one  made  In  good  faith  on  an^  subJect-matter  in 
which  the  party  common  Icatins  has  an  interest 
or  in  reference  to  which  be  has.  or  honestly 
believes  he  has,  a  duty,  containing  matter 
which,  without  the  occasion  would  be  defama- 
tory and  actionable.— Hubbard  v.  Cowling,  129 
P.  714. 

1 41  (Okl.)  A  "conditionally  privUeged  pnb- 
llntion '  is  one  made  on  an  occa^on  which 
furnishes  a  prima  facie  legal  excuse  for  making 
it,  and  which  is  privileged,  unless  some  addi- 


tional fact  is  B&own  which  so  altera  the  char- 
acter of  the  occasion  as  to  prevent  it  fumistiT 
ing  legal  excuse.— Hubbard  v.  Cowling,  120  P* 
714. 

tV.  AOTIOHB. 

(O  BYldeM**. 

S  101  (OkL)  On  proof  that  an  alleged  slan- 
derous publication  was  privileged,  the  burden 
devolves  on  plaintiff  to  show  express  malice. — 
Hubbatd  v.  Cowling,  129  P.  714. 

(B)  Trla,l,  Jndtpmmmt,  mnd  Ae-riew. 

8  123  (Okl.)  Where  there  is  no  dispute  as  to 
the  circumstances  under  which  a  publication 
was  made,  the  question  whether  the  occasion 
was  privileged  is  for  the  court,  but,  if  the  facts 
giving  the  publication  a  privileged  character 
are  established  by  evidence,  the  question  ia  for 
the  jury  under  an  instruction  as  to  wliat  facts 
constitute  privilege.— ^nbhard  r.  Cowling,  129 
P.  714.  — 

LICENSES. 

See  Intoxicating  Uquors,  i  327;  Physicians 
and  Sttxgeons,  H  Ot  IL 

LIENS. 

See  Agriculture,  f|  11.  15;  Appeal  and  Brror, 
SI  70,  78;  Chattel  Mortgages.  Si  138,  156, 
150;  Judgment,  8  753;  Mechanics'  Liens; 
Mortgages.  I  266;  Public  Lands,  I  135:  Bail- 
roads,  Is  ISO,  171;  Taxation,  H  824.  827; 
Vendor  and  Purchaser,  SS  266-294. 

LIFE  ESTATES. 

S  15  (Colo.)  In  determining  whether  there  liad 
been  an  increase  in  the  property  belonging  bi 
an  estate  to  whicb  life  tenants  were  entitled 
under  the  terms  of  a  will,  the  whole  estate 
should  .be  cctutldered  in  solldo.— Tuckennan  t. 
Currier,  120  P.  210. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Biectment,  S  24;  Erl- 
dence.  |  80. 

I.  sTATirm  OF  umTAnoH. 

CA}  ITatmv^  TaUdltv.  ud  CmstnioUMi  Im 

S  I  (Okl.)  Statutes  of  limitations  are  statutes 
of  repose,  the  object  of  whicb  is  to  prevent 
fraudulent  and  stale  actions  from  springing  mt 
after  a  great  lapse  of  time.— Adams  v.  Coon,  120 
P.  851. 

1  2  (Cal.)  Under  Code  Civ.  Proc.  1  361,  pro- 
viding that  actions  on  debts  contracted  in  an- 
other state  shall  be  barred  here  within  the  time 
that  they  would  be  t>arred  in  that  state,  a  suit 
to  foreclose  mortgage  given  to  secure  Nebraska 
debt  is  barred  here  when  barred  in  Nebraska.— 
Van  Buskiric  t.  Eubns.  120  P.  687. 

(B)  Umltatlmis  A»»UmiU*  t*  FarUvnlav 

AetSowk 

S32  (Kan.)  Where  the  complaint  alleges  the 
conversion  of  personalty  in  1902,  the  action 
therefor  in  1910  is  barred,  though  there  is  a 
prayer  for  an  accounting.- Blat^eH  t.  Black- 
wdt  120  P.  178. 

139  (Colo.)  Kev.  St.  1008,  S  4073,  providing 
that  bills  of  relief  in  cases  not  herein  provided 
for  shall  be  filed  within  five  years  after  the 
cause  of  action  accrues,  does  not  apply  to  ac- 
tions affecting  realty,  such  as  one  to  qmet  title. 
—Empire  Ranch  &  Cattle  Co.  v.  Zehr,  129  P. 
828. 
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n.  OOMFUTATEOir  OF  PBBIOD  OF 
LIMITATION. 

(A)  AcervAl  of  Rlvbt  of  Aetlon  or  Do- 

fenae. 

S  45  (Obi.)  LfmitatiODs  aa  to'  lost  personalty 
in  the  hands  of  a  thief  begin  to  run  from  the 
wroneful  taking,  and  not  from  the  time  of 
knowledge  thereof,  providing  there  was  no  band 
or  coDcealment— Adams  v.  Coon,  129  P.  851. 

fi  46  (Cal.)  Limitations  will  not  commence  to 
run  aeainst  a  promise  to  pay  "when  able"  until 
the  debtor  is  able  to  pay.— Van  Buskirk  t. 
Kuhns.  129  P.  587. 

{63  (Okl.)  Under  Comp.  Laws  1909,  i  5635, 
a  proper  defense,  set-off,  or  counterclaim  is  not 
barred  by  limitations  until  the  claim  of  plain- 
tiff Is  also  barred.— Advance  Thresher  Co.  v. 
Doak,  129  P.  736. 

(B)  Perforuance  of  Condition.  Demnnd. 

nnd  Notice. 

1 66  (Cal.)  Under  a  contract  of  sale  of  coi^ 
porate  sto<^,  that  at  any  time  aftpr  6  months, 
on  90  days'  notice,  the  seller  would  repurchase 
the  stock  at  the  price  paid,  but  that  the  pur- 
chaser need  not  sell  said  stock  at  such  price, 
the  statute  did  not  commence  to  run  until  a  de- 
mand for  repurcbaae  had  been  made.— Vickrey 
T.  Maier,  129  P.  273.  276. 

(B)  AbaenoCt  NonrealAenee,  ud  CoMeal- 
ment  of  Pciwon  or  Property. 

1 84  (Kan.)  Where  a  resident  of  Oklahoma 
bonght  goods  in  Kansas  in  January,  1907,  and 
resided  In  Oklahoma  until  the  action  was  bar- 
red there,  and  thf  account  was  assigned  to 
a  Kansas  bank,  which  sued  in  Kansas  in  1911. 
aa  defendant  was  at  no  time  a  resident  of 
Kansas,  the  action  was  not  barred  by  Code 
Civ.  Proc.  iS  20,  21  (Gen.  St.  1909,  H  6613, 
5614),  relating  to  limitation  of  actions  be- 
tween nonresidents.— Stock  Exchange  Bank 
V.  Wykea,  129  P.  1181. 

(F)  IvBoranee,  Hlatnke,  Trsst,  Fraodt  nnd 
Coneenlment  of  Gnnve  of  Aetlon. 

$95  (Idaho)  An  action  against  corporate  di- 
rectors to  recover  illegal  dividends  paid  in  Jan- 
uary, 1908,  where  such  payment  was  not  dis- 
covered until  March,  1911,  by  the  corporate 
creditor,  was  not  barred  by  limitations,  when 
begun  in  February.  1912.— Stoltz  v.  Scott,  129 
P.  340. 

{96  (Kan.)- While  the  lapse  of  time  will 
bar  equitable  relief  against  a  mistake  in  de- 
scribing land  conveyed,  limitations  will  not 
run  till  the  discovery  of  the  mistake,  or  the 
time  at  which,  by  reasonable  diligence,  it 
might  have  been  discovered. — Jackson-Walker 
Coal  A  Material  Co.  v.  Miller,  129  P.  1170. 

For  the  r^irpose  of  determining  the  time 
when  limitations  commenced  to  run  against 
an  action  to  correct  a  mistake  in  a  deea,  the 
record  of  the  deed  does  not  impart  notice  of 
the  mistake.- Id. 

(H)  OoBmeneenient  of  Aetlon  or  Otber 
Proeeedlnc 

1 125  (Kan.)  A  mere  order  of  revivor  is  suf- 
ficient to  prevent  the  running  of  limitations. 
-McLain  v.  Parker,  129  P.  1140. 

V.  FUADXHG,  EVIDEKOB.  TBIAI^ 
AKD  REVIEW. 

S  182  (Colo.App.)  The  defense  of  limitations 
must  be  pleaded.— Empire  Bancb  &  Cattle  Co. 
v.  Howell,  129  P.  24R 

fi  195  (Cal.)  In  an  action  on  a  promise  to 
pay  "when  able,"  the  burden  was  on  defendant, 
in  order  to  establish  his  plea  of  limitations,  to 
prove  an  ability  to  pay  the  debt. — Van  Buskirk 
V.  Kuhns,  120  P.  587. 

i  197  (Kan.)  Allegation  that  limitations  have 
been  prevented  by  the  absence  of  a  person  from 
the  Btata  for  a  specified  tiiM  la  not  necessarily 


established  by  evidence  of  hb  oonrosideDce. — 
Dixon  r.  Wlndscheff^I,  129  P.  98a 

LIMITATION  OF  LIABILITY. 

See  Carriers,  |  409;  Municipal  CorporatioiiaL 

11  sea,  864. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Namea,  i  IB. 

LIVERY  STABLE  KEEPERS. 

See  Chattel  Mortgages,  H  108. 

LIVE  STOCK. 

See  Carriers,  ||  215-229;  Railnwds,  H  411, 

LOANS. 

See  Insurance,  f  8;  Principal  and  Agent.  {  194. 

LOCAL  LAWS. 

See  Statutes,  S|  72-96. 

LOCAL  OPTION. 

See  Intoxicating  Uquors. 

LODES. 

See  Mines  and  Minerals,  fifi  31,  38,  41. 

LOGS  AND  LOGGING. 

See  Master  and  Servant,  |  278. 

LOST  INSTRUMENTS. 

See  Elections,  |  259;  Evidence.  H  178,  ISO. 

LUNATICS. 

See  Insane  Persons. 

MALICE. 

See  Banks  and  Banking,  |  143;   Libel  and 
Slander,  |  lOL 

MALPRACTICE. 

See  Pliyaiciana  and  Surgeons,  |  18. 

MANDAMUS. 

See  Courts,  ||  12,  29;  Judgment,  |  714. 

I.  MATVSB  AKD  GBOUIIDS  IE  OEE. 
EBAL. 

1 2  (Cal.App^  Pol.  Code,  f  2193.  as  amended 
in  1911  (St.  1911,  p.  86),  authorising  the  Sute 
Commission  in  Lunacy  to  compel  by  mandate 
a  county  treasurer  to  pay  the  state  treasurer 
the  amount  due  the  state  for  commitments  of 
imbecile  persons,  has  no  retroactive  effect,  and 
does  not  affect  pending  litigation.— State  Com- 
mission in  Lunacy  v.  Welch,  129  P.  974,  975. 

S  7  (CaLApp.)  Right  to  mandamus  is  largely 
within  the  discretion  of  the  court.— People  t. 
Murphy,  129  P.  603;  Devlin  t.  Donnelly-,  Id. 
607;   Same  v.  Wright,  Id.  6ia 

fi  10  (CaKApp.)  Mandamus  will  only  be  al- 
lowed to  secure  or  protect  a  clear  legal  right, 
and  never  when  its  enforcement  will  work  an 
injustice  or  accomnllsh  a  wrong. — People  r. 
Murphy,  129  P.  603. 

fi  10  (CaLApp.)  A  writ  of  mandamus  fs  milj 
granted  to  secure  or  protect  a  clear  legal  light. 
—Devlin  v.  Donnelly,  129  P.  607;  Same  t. 
Wright,  Id.  610. 

I  1 0  <NevJ  A  proceeding  in  mandamus  against 
ft  county  oflScer  does  not  abate  ugoa  the  ezpini- 
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thm  oi  hi*  term  of  office ;  bat,  Uie'  doty  being 
a  pablic  one,  bis  successor  may  be  sabstituted. 
-^tone  T.  Bell,  120  P.  458. 

ZI.  SVBJEOT8  AMD  PUBF08ES  OF 
BEUEF. 

<B)  AotB  and  Proe*edlBKa        PsMIe  OflU 
e«va  wtmA  Boards  and  Mnnlol  pall  tie*. 

1 74  (Cal.App.)  Mandamus  is  the  proper 
remedy  to  require  a  county  board  of  canvaaaers 
to  cauTass  election  returns  as  required  by  stat- 
ute—People V.  Butler,  129  P.  600. 

g74  (Cal.App.)  Where  election  officers  in 
casting  up  the  returns,  instead  of  marking  a 
tally  after  each  candidate  as  the  ballots  were 
read,  as  required  by  Pol.  Code,  S  1258,  inserted 
the  number  of  votes  opposite  the  name  of  a 
particular  candidate,  a  defeated  candidate  was 
not  entitled  to  mandamus  to  compel  the  board 
of  supervisors  to  canvass  such  returns,  as 
though  no  ballots  were  voted  for  such  candi- 
date.—Dertin  v.  Donnelly,  129  P.  607;  Same 
T.  Wright,  Id.  610. 

S  79  (Kan.)  Under  Gen.  St.  1909,  tS  7833, 
7836,  authorizing  the  text-book  commission  to 
adopt  text-books,  including  a  primary  reading 
chart,  and  prohibiting  a  school  board  to  pur- 
chase school  apparatus  unless  the  contract  was 
first  submitted  to  the  school  board  'commission, 
a  school  district  bosrd  will  not  be  compelled 
by  mandamus  to  install  a  primary  reading  chart 
in  a  district  school  and  pay  the  price  fixed  by 
the  text-book  commission,  though  ft  has  adopted 
the  chart  for  ose  in  the  pnMie  schoola.— Fendry 
V.  Edgar,  129  P.  936. 

{ 79  (Kan.)  Mandamus  will  lie  to  compel  a 
county  superintendent  of  public  instruction  to 
indorse  unexpired  teachers  certificates  issued 
In  other  counties,  as  required  by  Gen.  St.  1900, 
i  7495.— Johnson  v.  Connelly,  129  P.  1192. 

i  102  (Idaho)  Laws  1911,  p.  226,  g  101,  hav- 
ing appropriated  ?25,000  per  year  continuous- 
ly to  pay  salaries  for  officers  and  subordinates 
of  the  National  Guard,  being  In  operation 
January  6,  1913,  plaintiff,  having  been  ap- 
pointed assistant  adjutant  general,  and  having 
performed  services  of  the  office,  waa  entitled 
by  mandamus  to  compel  the  state  auditor 
to  draw  a  warrant  on  the  treasury  for  bis 
salary  for  that  month^^eflfreya  t.  Boston, 
129  P.  1066. 

(C)  Aota  aad  ProeecdlMva  of  Prlvato  Cor- 
porstlona  and  ladlTldaals. 

{  129  (Cal.)  The  right  of  inspection  of  corpo- 
rate records  and  business  when  given  by  statute, 
may  be  enforced  by  mandamus,  but  where  the 
right  depends  on  the  common  law,  the  issuance 
of  the  writ  is  discretionary,  and  applicant  must 
show  good  cause.— Hobbfl  v.  Tom  Reed  Gold 
Mining  Co..  129  P.  781. 

m.  JVBXSOICTION,  PBOOEEDIKOS, 
AHD  BEItlEF. 

5  154  (CaLApp.)  A  petition  for  *a  writ  of 
mandate  to  compel  a  county  treasurer  to  pay 
money  from  the  public  funds  must  allege  that 
there  is  money  in  the  county  treasury,  or  in  the 
custody  of  the  treasurer,  with  which  to  pay 

wIlciriM  ■p.^974,  g^?"^^*'"       L'^cy  ^■ 

MANSLAUGHTER. 

Uee  Uomidde. 

MARGINS. 

See  Billa  and  Notes,  {  360. 


See  Elections, 


MARK. 

ISO,  186,  194. 


MARKET  VALUE 

Se«  Ei^nt  Domain,  1 131 ;  BTidenee,  U  113, 
474,  524. 

MARRIAGE. 

See  Breach  of  Marriage  Promise;  Divorce; 
Husband  and  Wife.    •  , 

g  3  {Colo.App.)  Under  Rev.  St  1908,  S  4165, 
which  provides  that  marriages  ralid  by  the  law 
of  the  place  where  contracted  shall  be  valid  In 
this  state,  a  valid  marriage  in  New  Mexico  of 
parties  domiciled  in  this  state,  who  married 
there  to  avoid  a  prohibito^  decree  in  force  here, 
IS  valid  in  this  state.— Griswold  t.  Grlswold, 
120  P.  560.  ( 

Rev.  St  1908,  !  2122,  prohibiting  parties  to 
a  decree  of  divorce  from  remarrying  within  a 
year,  held  not  to  repeal  section  4166,  declaring 
that  marriages  valid  where  contracted  shall  be 
valid  here.--Id. 

J  22  (Mont)  A  "mutual  and  public  assump- 
tion of  the  marital  relation,"  within  Rev.  Codes, 
8  3607,  defining  common-law  marriage,  means  a 
course  of  conduct  on  the  part  of  both  man  and 
wife  toward  each  other  and  toward  the  world 
so  that  people  generally  take  them  to  be  mar- 
ried,  sud  cohabitation  is  Indispensable  thereto. — 
O'Malley  v.  O'Malley,  129  P.  501. 

"Cohabitation,"  as  applied  to  common-law 
marriage,  means  to  live  or  dwell  t<^tber,  to 
have  the  same  habitation. — Id. 

Where  husband  and  wife  after  their  divorce, 
maintained  separate  abiding  places,  the  fact 
that  for  two  years  after  the  divorce  they  oc- 
casionally stayed  at  the  same  house,  and  that 
the  former  husband  contributed  to  the  wife's 
support  and  spoke  of  her  as  his  wife,  did  not 
constitute  such  cohabitation  as  created  a  com- 
mon-law marriage  as  deBned  by  Rev.  Codes,  } 
3607. — Id. 

S  40  (OkL)  Where  a  man  and  woman  had 
been  living  as  husband  and  wife  for  many  years, 
and  at  the  time  of  their  marriage  the  former 
wife  was  still  living,  in  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  there 
had  been  a  lawful  separation  between  the  bus- 
band  and  the  former  wife.— Coachman  v.  Sims, 
129  P.  845. 

J 50  (Wash.)  In  an  action  for  death,  evidence 
i  prima  facie  proof  to  show  that  decedent 
was  married  and  left  a  widow  and  children.— 
Koloff  V,  Chicago,  M.  &  p.  S.  By.  Co.,  129  P. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  1 1002;  Commerce,  g  27 ; 
Constitutional  Law,  8  205;  Death,  §§  9  14- 
Ejectment  g  35;  Evidence.  §8  207,  513 ;  In- 
surance, g  141:  Mines  and  Minerals,  Sg  112, 
114,  117;  Railroads,  g  159;  Specific  Per- 
fomance,  g  14;  Statutes,  gg  72,  117;  Trial, 

g  AV6. 

XL  SEBVIOES  AlTD  OOBEFEiraATIOK. 

<B)  Waarea  and  Other  Romanoratloa. 

g  80  (Mont.)  In  an  action  for  compensation 
for  services  rendered  under  a  contract  for  the 
cultivation  of  beets,  evidence  held  sufficient  to 
take  the  case  to  the  jury  on  the  theory  of 
waiver  of  defects  or  acceptance  of  plaintiff's 
work. — Lackman  v.  Simpson,  129  P.  325. 

m.  MASTER'S  UABILITT  FOK  ZN- 
JtJKIES  TO  SERVANT. 

(A)  Natnre  and  Bxtent  In  Oenoval. 

g  89  (Mont)  When  a  servant,  of  his  own  ac- 
cord, steps  outside  the  scope  of  his  employ- 
ment, whether  on  the  master's  business  or  ms 
own,  the  master  owes  him  no  duty  ai  to  the 
dangers  he  encounters,  and  is  not  liable  for  any 
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inJuTT  received.— Hollenback  v.  Stone  &  Web- 
Bter  Eagioeering  Corporation,  129  P.  1058. 

Id  an  action  for  wrongfal  death,  held,  that 
as  deceased,  at  the  time  of  Mb  death,  was  en- 
gaged in  rescuing  the  property  of  bis  master 
Be  -warn  acting  witbln  tu  scope  of  Us  anthor- 
Ity.-Id. 


CB>  TMla. 


H  101,  102  (CaL)  While  an  employer  ii  not 
obliged  to  famish  his  employ^  with  tlie  latest 
improvements  in  machinery,  tools,  or  appli- 
ances, it  is  his  doty  to  ase  proper  care  to  for- 
nish  him  with  suitable  machinery,  tools,  and 
aj^gliances.— Lonnergau  v.  Stansbnry,  120  P. 

iS  101,  102  (OkL)  It  is  the  master's  duty  to 
provide  his  servant  with  a  reasonably  safe 
place  to  work,  and  with  reasonably  safe  appli- 
ances, considering  the  nature  of  the  work  and 
the  hazards  ordinarily  arising  therefrom.— Fred- 
erick Cotton  OU  A  Mfg.  Co.  v.  Traver,  129  P. 
747. 

1 103  (Wash.)  The  master's  duty  to  exercise 
reaaonaue  care  to  furnish  a  safe  place  of  work 
and  reasonably  safe  appliances  Is  nondelega- 
ble.—Benson  v.  English  Lumber  Co..  129  P.  403. 

S  lis  (Kan.)  Where  a  floor  in  a  packing 
house  is  made  of  asphalt  so  as  to  be  kept  in  a 
ianita]7  conditlMit  ttxe  furnisbiDg  in  such  de- 
partment of  ladders  not  equipped  with  spikes, 
wbich  would  injure  the  floor,  is  not  negligence. 
— Tramel  v.  Armour  Packing  Co.,  129  P.  1174. 

1 117  (Kan.)  A  packing  house  company  using 
an  elevab»  to  convey  truck  loads  of  meat,  ana 
employes  handling  the  trucks,  from  onp  floor  to 
another  owes  a  duty  to  furnish  an  elevator 
reasonably  safe  for  such  use.— Boot  v.  Oodaby 
Packing  Co.,  129  P.  147. 

g  121  (Or.)  Where  the  crossing  of  a  shafting 
was  incident  to  the  work  in  which  an  employs 
was  eng^^,  it  was  the  employer's  duty  to 

Sard  ^e  shaft  so  as  to  protect  the  employ^  so 
r  as  practicable. — Love  v.  Chamlwtfl  Lumber 
Co.,  129  P.  492. 

1 129  (Okl.)  Where  a  shaft  on  an  engine  was 
broken,  bo  that  an  inspection  would  have  dis- 
covered the  break,  and  the  engine  broke  down 
on  the  road,  the  failure  to  inspect  was  the 
proximate  cause  of  the  injury  incurred  by  the 
fireman  In  attempting  to  repair,  though  it  was 
his  duty  to  repair  whUe  on  the  road  in  cases 
of  emergency.— Chioas(^  B.  I.  ft  P.  By.  Ca  v. 
Moore.  129  P.  67.  \ 

(D)  WaniBir  and  lutrastlas  BerrMt. 

1 168  (Wyo.)  That  plaintiff  had  previously 
worked  one  summer  as  a  miner  in  another  coal 
mine,  and  had  been  previously  employed  about 
defendant's  mine  as  a  car  driver,  did  not  re- 
lieve defendant  having  knowledKe  of  his  in- 
experience of  the  duty  to  wam'him  when  he 
changed  his  occupation  from  car  driving  to 
mining.— Carney  Coal  Co.  v.  Benedict,  129  P. 
1024. 

1 158  (Wyo.)  Where  plaintiff,  an  inexperienc- 
ed miner,  had  discovered  the  loosening  of  a 
block  of  waJ,  which  subsequently  fell  and  In- 
jured him,  and  had  unsuccessfully  attempted 
to  break  it  down  with  a  bar,  defendant's  fail- 
ure to  inform  plaintiff  that  loose  material 
could  be  discovered  by  tamping  was  sot  the 
proximate  cause  of  the  injury, — Carney  Coal 
Co.  V.  Benedict,  129  P.  1024. 

(K)  P«llow  aerrantB. 

i  179  (Utah)  The  Legislature  has  power  to 
modify  the  fellow  servant  rule  or  to  abolish  it 
altogether.— Vota  v.  Ohio  Copper  Co.,  129  P. 
849. 

8  181  (Utah)  Under  Comp.  Lairs  1007.  | 
1848,  defining  fellow  servants,  a  mucker  in  a 
mine,  directed  to  assist  in  the  unloading  of  cer- 
tain timben       meaaa  id  a  laolating  engine, 


held  not  a  fellow  servant  of  tbe  engbwtf.— Tota 
T.  Ohio  Copper  Co.,  129  P. 

f  185  (Wash.)  The  assurance  to  an  employ^, 
by  another  employ^  having  diarge  of  an  appli- 
ance, that  it  was  all  right  could  be  relied  upon 
as  the  aaenranoe  of  the  master. — Bowon  v.  Eng- 
lish Lnmber  Co.,  120  P.  408. 

1 190  (Wash.)  Negligence  of  defendant's  fore- 
man in  permlttinK  a  brick  to  fall  from  tbe  top 
of  a  tower  and  kill  decedent,  another  aervant 
working  below,  held  not  the  negligence  of  a 
fellow  servant— Koloff  t.  Chteago,  H.  ft  P.  S. 
By.  Co.,  120  P.  30a 

1203  (Kan.)  "Assumption  of  risk"  ariaea,  in 
the  absence  of  statute  taking  away  tbe  deCuiae, 
or  such  obvious  dangers  that  no  ordinarily  pru- 
dent person  would  incur  them,  when  the  risk 
of  onlinary  dangers  of  the  occupation  into 
wbich  he  is  about  to  enter  are  known,  or  are 
so  plainly  observable  that  he  may  be  assumed 
to  know  them,  and  he  continued  in  the  employ 
without  objection.— Barker  t.  Kansas  <^ty.  If. 
ft  O.  Ry.  Co..  129  P.  IIBI.  . 

1203  (OU.)  A  Hrvant  assomea  the  ordiury 
risks  Incid^tt  to  his  employment  and  concern- 
ing wbich  he  knows  or  may  by  reasonable  care 
know  to  exist  In  the  absence  of  agreement  to 
the  contrary,  but  he  does  not  assume  risks  cre- 
ated by  tbe  master's  negligence,  nor  such  as 
are  latent,  or  are  only  discovered  at  the  time 
of  tbe  injury.— Frederick  Cotton  Oil  ft  Hfg. 
Co.  V.  Traver.  129  P.  747. 

1204  (Kan.)  Assumption  of  risk  is  a  good 
defense  to  an  action  under  federal  Empkqvn' 
Inability  Act,  except  when  the  carrier's  de- 
fault consists  In  a  violation  of  some  statute 
enacted  for  tbe  safety  of  employ^,  and  such 
default  has  contributed  to  tbe  injury  or  death 
of  the  employ^  in  question.— Barker  v.  Kansas 
City.  M.  ft  O.  By.  Co.,  120  P.  115L 

{204  (Or.)  Assumed  risk  Is  not  a  defense  In 
an  action  under  the  factory  act — ^Love  t.  Obam- 
bers  Lumber  Co.,  129  P.  492. 

{217  (Wash.)  Master  held  not  liable  for  in- 
juries to  experienced  employ^  from  the  swinging 
of  a  log  because  yet  attached  by  Its  roots,  while 
he  was  assisting  in  dragging  same  with  a  team, 
where  bis  opportunities  of  knowing  that  the  log 
was  attached  were  equal  to  or  better  than  those 
of  the  master.— Hanson  v.  Shipley.  120  P.  377. 

{217  (Wash.)  An  employ^  did  not  assume 
the  risk  of  inherent  defects  in  an  appliance  un- 
less he  knew  of  such  defects. — ^Benson  v.  English 
Lumber  Co.,  120  P.  403. 

1210  (Wyo.)  Risk  of  injury  to  a  coal  miner 
by  the  fall  of  coal  which  bad  been  ao  looaened 
by  blasting  that  a  three-Inch  crack  appeared 
in  the  vein,  and  which  they  attempted  to 
loosen  with  a  bar,  held  obvious,  and  assumed 
as  a  matter  of  law.— Carney  Coal  Co.  v.  Bene- 
dict, 129  P.  1024. 

9  222  (Wash.)  A  servant,  taking  his  position 
at  the  base  .of  a  tower  at  direction  of  his  fore- 
man and  killed  by  a  brick  negligently  dropped 
by  tbe  foreman,  did  not  assume  the  risk.— Kol- 
off  V.  Chicago,  M.  ft  P.  S.  Ry.  Co.,  129  P.  898. 

{  226  (Wash.)  If  the  master  was  negligent  in 
furnishing  reasonably  safe  appliances,  he  could 
not  rely  on  any  negligence  of  a  fellow  servant 
with  respect  to  that  duty  to  escape  liabilit7  for 
resulting  injuries.— Benson  t.  En^ih  Liuidier 
Co.,  129  P.  403. 

(O)  ContrlbntorT'  l>«allB«B««  of  Serraat. 

{ 227  (Kan.)  "Contributory  negHgence"  of  a 
servant  is  tbe  omission  to  use  those  precau- 
tions for  bis  own  safety  which  ordinary  pru- 
dence requires.— Barker  v.  Kansas  City.  H.  ft 
O.  Ry.  Co.,  129  P.  1151. 

I  235  (Kan.)  That  spikes  are  attached  to  lad- 
ders furnished  for  use  In  other  departments  of 
a  packing  house,  having  soft  floors,  does  not 
warrant  an  emidoTfi  In  assnmlm  that  a  ladder 
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in  a  department  wben  Uw  floor  la  of  asphalt 
is  Bimilarly  equipped.— Tnunel  t.  Armour  Fack- 
iug  Co^  129  P.  1174. 

I23S  (Kan.)  An  employ^  cannot  recover  for 
injaries  canaed  by  the  darkness  of  the  place 
where  he  is  at  work  where  he,  knowing  the  lo- 
cation of  an  electric  light  switch,  omitted  to 
turn  the  lights  on.— Jolliff  v.  Kansas  City  West- 
em  Ry.  Co.,  129  P.  1178. 

I  239  (Kan.)  A  skilled  mechanic,  nslng  a  lad- 
der in  a  way  he  knows  is  dangerous,  unless  it 
Is  eqDipt>ed  with  spikes,  cannot  recover  for  in- 
juries received  by  the  absence  thereof.— Tramd 
V.  Armour  Packing  Co.,  129  P.  1174. 

1246  (Mont)  While  a  servant  engaged  in 
rescuing  his  nuster's  property  may  be  acting 
within  the  scope  of  his  employment,  he  does 
not  thereby  secure  immunity  from  the  charge 
of  contributory  negligence. — Hollenback  v.  Stone 
Jk  Webster  Bngineering  Corporation,  129  P. 
1068. 

S  247  (Wash.)  If  a  servant's  contributory  neg- 
ligence was  only  a  remote  cause  or  condition 
of  the  accident,  and  the  master's  negligence  was 
the  proximate  cause,  he  is  liable.— Benson  t. 
Bnglhh  Lumber  Co..  128  P.  408. 

(Hi  Aetloaa. 

f  261  (Mont.)  Complaint  alleging  that  deceas- 
ed, while  employed  by  defendant,  came  in  con- 
tact with  a  Uve  wire  negligently  idaced  by  de- 
fendant, by  reason  whereof  he  was  electrocuted, 
held  not  to  affinnatirely  show  that  the  prox- 
inuite  cause  was  the  act  of  deceased,  aod  not 
required  to  negative  his  contributory  ne^igence. 
-Hollenback  v.  Stone  &  Webster  Engineering 
Corporation,  129  P.  1058. 

1 265  (Kan.)  A  sudden  fall  (tf  a  friction  ele- 
vator, resulting  in  Injury  to  an  employ^  in  the 
course  of  its  ordinary  use,  warrants  an  infer- 
ence of  negligence,  but,  as  between  the  employer 
and  employ^,  does  not  raise  a  presumption  of 
actionable  negligence  on  the  part  of  the  master. 
—Boot  T.  Gudahy  Packinc  Co.,  129  P.  147. 

1270  (Okl.)  In  an  action  for  death  of  a 
servant,  alleged  to  have  resulted  from  defend- 
ant's failure  to  provide  safe  appliances,  evi- 
dence (MF  alterations,  repairs,  and  precautions 
made  after  the  accident  to  avoid  a  recurrence 
was  inadmissible.— Sloan  v.  Warrenburg,  129 
P.  720. 

1 270  (Or.)  Bvidence  of  the  placing  of  guards 
on  madilnery  after  an  emplo^  was  Injured  Is 
not  admissible  to  show  negligence.— Love  t. 
Chambers  Lumber  Co.,  129  P.  492. 

In  a  factory  employe's  action  for  injuries  from 
an  alleged  nnguaided  machine,  in  whidi  it  was 
an  issue  whether  It  waa  practicable  to  hav* 
guarded  it,  evidence  that  after  the  accident  it 
was  guarded  was  admissible  to  show  the  prac- 
ticability of  guarding  the  machinery.— Id. 

I  273  (Wyo.)  Where  a  coal  miner  was  injur- 
ed by  a  tsll  m  certain  material  which  had  been 
loosened  by  a  prior  blast,  he  was  properly  per- 
mitted to  state  his  belief  as  to  whether  he  was 
working  in  a  safe  place  just  prior  to  the  inju- 
ry on  the  issue  of  assumed  risl^ — Carney  Coal 
Co.  V.  Benedict,  129  P.  1024. 

1 276  (Kan.)  That  a  railroad  emplOyC  may 
recover  for  injuries  under  the  federal  Employ- 
er's Liability  Act,  it  must  appear  that  at  the 
time  of  the  injury  defendant  railroad  was  en- 
gaged in  interstate  commerce,  that  plaintiff  was 
employed  in  such  commerce  in  the  sense  that  at 
the  time  of  the  injury  plaintiff  had  a  substan- 
tial connection  therewith.— Barker  v.  Kansas 
City,  M.  &  O.  Ry.  Co.,  129  P.  1151. 

i  278  (Kan.)  Evidence,  in  a  servant's  action 
for  injuries  alleged  to  have  occurred  through 
the  negligence  of  the  master  in  not  providing 
a  reasonably  safe  place  to  work,  AeM  sufficient 
to  sustain  a  judgment  for  plaintiff— Camdl  t. 
Kansas  BuflC  Brick  &  Mf».  Co..  129  P.  196. 


i  278  rWash.)  In  an  action  for  death  of  a 
servant  by  being  struck  by  a  brick  whidi  fell 
from  the  top  of  a  tower,  evidence  that  the 
foreman  was  tossing  the  bricks  from  one  posi- 
tion to  another  onto  the  tower  warranted  a 
finding  that  negligence  of  the  foreman  caused 
the  brick  to  fall.— KoIoS  v.  Chicago,  M.  ft  P.  S. 
Ry.  Co.,  129  P.  388. 

fi278  (Wash.)  In  an  action  lor  death  by 
the  breaking  of  a  book  used  in  hauling  logs,  evi- 
dence held  to  sustain .  a  finding  that  the  hook 
furnished  was  not  reasonably  suitable  because 
made  of  inferior  steet  or  by  a  defect  in  its  cast- 
ing.—Benson  V.  English  Lumber  Co.,  129  P.  403. 

1278  (Wash.)  Where,  in  an  action  for  inju- 
ries to  a  railroad  employ^  by  t>elng  jerked 
from  the  top  of  a  car,  there  was  no  evidence 
that  the  jerk  was  a  violent  one,  caused  by 
backing  other  cars  against  the  one  on  which 
plaintiff  was  working,  as  alleged,  plaintiff  could 
not  recover.- Pearson  t.  Northern  Pac.  Bj. 
Co.,  129  P.  673. 

S  278  (Wash.)  Evidence,  in  an  action  for  per- 
sonal injuries  from  a  gas  explosion  in  a  coal 
mine,  held  not  to  raise  the  issue  of  negligence 
in  not  providing  sufficient  air  for  ventilation. 
—Dollar  V.  Northwestern  Improvement  Co.,  129 
P.  578. 

1 285  (CaL)  Whether  the  negligence  vof  an 
employer  in  failing  to  eqnip  a  wagon  with  a 
brake,  aud  in  providing  nothing  more,  than  a 
loose  board  for  a  seat,  as  a  result  of  whit^  the 
driver  was  precipitated  into  the  bed  of  the 
wagon  when  the  team  ran  away,  and  was 
thrown  out  when  the  wagon  struck  the  cutHb, 
was  the  proximate  cause  of  the  Injuries  re- 
ceived was  a  question  for  the  Jury. — Lonnergan 
V.  Stansbury,  129  P.  770. 

f  286  (Cal.)  Whether  an  employer  was  negli- 
gent in  failing  to  equip  a  wagon  with  a  brake, 
and  in  wovidlng  a  loose  board  for  a  seat,  aa  a 
result  of  which  the  driver  was  precipitated  Into 
the  wagon  l>ox  on  the  team's  ruoning  away, 
and  was  thrown  from  the  wagon  when  it 
struck  the  curb,  was  a  question  for  the  jury.— 
Lonnergan  v.  Stanahnry,  128  P.  770. 

1 286  (Kan.)  In  an  action  for  injuries  to  a 
servant  by  the  fall  of  a  friction  elevator,  evi- 
dence of  defendant's  actionable  negligence  held 
insufficient  to  warrant  submisttion  of  such  ques- 
tion to  the  Jury.— Boot  v.  Cudahy  Packing  Ca, 
129  P.  147. 

1 286  (Okl.)  Where  the  negligence  complained 
of  is  failure  to  furnish  sufficient  assistants  to 
enable  plaintiff  to  perform  his  work,  the  ques- 
tion is  for  the  jury  where  there  Is  any  evidence 
that  defendant  failed  to  perform  such  duty, 
and  that  such  failure  produced  the  injury,  and 
could  have  been  reasonably  anticipated.— Chi- 
cago, B.  I.  &  P.  Ry.  Co.  V.  Asblock,  129  P.  726. 

1 286  (Utah)  Evidence  held  to  requite  sub- 
mission of  the  question  of  negligence  to  the 
jury.— Vota  v.  Ohio  Copper  Co.,  129  P.  849. 

1 288  (Cal.)  Whether  the  driver  of  a  team 
assumed  the  risk  of  Injury  from  the  failure  of 
the  employer  to  equip  the  wagon  for  hauling 
bricks  with  a  brake,  on  using  the  wagon  after 
being  told  by  the  foreman  nat  a  brake  was 
not  required,  and  that  the  driver  would  use 
the  wagon  but  one  day,  was  a  question  fOr 
the  jury.— Lonnergan  v.  Stansbury,  129  F.  7TO. 

g  288  (Utah)  Plaintiff,  an  inexperienced  serv< 
ant,  did  not  assume  the  risk  as  a  matter  of 
law  of  the  negligence  of  defendant's  engineer, 
in  charge  of  a  hoist,  in  drawing  a  timber 
against  the  drum,  instead  of  lowering  it  ac- 
cording to  signaL — Vota  v.  Ohio  (Dopper  Co.. 
129  P.  349. 

i  288  (Wash.)  Evidence  in  a  longshoreman's 
action  for  injuries  by  a  conveyor  chute  upset- 
ting and  striking  him  in  the  &ce  because  the 
particular  chute  bad  narrow  ends,  contrary  to 
that  usually  used,  Md  to  mate  it  a  Jury  qnes- 
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tion  whcUier  the  danger  from  such  cause  was 
so  obvioos  as  to  make  plaintiff  aBsume  the  risk 
therefrom.— Elanlus     Botbschild,  128  P.  1091. 

i  2S9  (Okl.)  Evideoce  held  to  preaeot  a  ques- 
tion for  the  Jury  whether  the  employ*  was 
guilty  of  eontnbuto^  negligence  in  attempting 
to  do  hifl  work  wltboat  calling  an  assistant, 
who  was  available.— Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  HUl,  129  P.  13. 

i  289  (Utah)  Evidence  held  to  require  submis- 
sion of  the  question  of  contributory  negligence 
to  the  jury.- Vota  r.  Ohio  Copper  Co.,  129  P. 
349. 

1 289  (Wash.)  Whether  decedent's  negligence 
was  the  proximate  cause  of  his  death  by  the 
breaking  of  a  hook  while  assisting  in  hauling 
logs  held  a  jury  question.—Bensoa  t.  English 
Lumber  Co..  129  P.  403. 

In  an  action  for  a  servant's  death  by  the 
breaking  of  a  hook  while  hauling  logs,  ttje  ques- 
tion of  contributory  n^ligence  held  for  the  jury. 
-Id. 

{ 293  (Or.)  A  requested  instruction  that,  if 
the  shafting  with  which  an  employt^  came  in 
contact  was  so  located  as  to  preclude  anticipa- 
tion of  danger  therefrom  by  the  employer,  its 
failure  to  guard  the  shafting  was  not  negligence, 
was  properly  refused,  as  making  the  employer's 
anticipauon  of  danger  the  measure  of  its  lia- 
bility, irrespective  of  its  due  care. — Love  v. 
Chambers  Lumber  Co.,  129  P.  492. 

1 296  (Okl.)  Contributory  negligence  being  a 
question  of  fact  for  the  jury  under  Const,  art. 
2S,  S  6)  the  court  on  request  should  char)te  that 
one  who  baa  negligently  contributed  to  his  own 
injury  cannot  recover. — Frederick  Cotton  Oil  & 
Mfg.  Co.  V.  Traver.  129  P.  747. 

f297  (Kan.)  Where,  in  an  action  for  inju- 
ries to  a  aervant,  it  is  neceBsary  to  show  that 
certain  electric  lights  were  ont  because  in  bad 
condition,  and  not  because  they  were  not  turn- 
ed on,  a  finding  that  there  was  no  evidence  to 
show  why  thej  were  not  burning  is  fatal  to  a 
recovery.— JollHt  v.  Kansas  City  Western  Hy. 
Co.,  129  P.  117a 

S  297  (Wash.)  Finding  that  employer  retained 

Eart  of  the  daes  collected  from  employes  for 
ospital  fees  held  not  materially  hostile  to  tbe 
general  verdict  against  the  employer  for  negli- 
gent treatment  of  plaintiff  at  the  hospital 
where  recovery  was  based  on  the  theory  of  a 
special  contract  between  the  employer  aud  em- 
ploy£,  and  that  the  hospital  was  the  employ- 
er's agent.- Klodelc  v.  May  Creek  Logging  Co.. 
129  P.  99. 

TV,  XJtABtZJtTIES  FOB  IITJtmiES  TO 
THIRD  PERSONS. 

(A)  Aets  or  OmlBBtOBa  of'  Servant. 

{304  (Wash.)  Contractor  held  liable  for  in- 
jury to  employ^  of  another  from  negligence  of 
defendant's  employ^  in  permitting  a  rock  to 
roll  into  an  excavation  where  plaintiff  was 
working  with  contractor's  actual  or  construc- 
tive notice.— Gaaof  v.  Standard  Ice  Co.,  129  P. 
lOL 

(B)  Work  of  lBdcpeBA«Bt  Contractor. 

J 315  (Wash.)  Where  plaintiff  was  injured 
ely  by  the  negligence  of  the  servants  of  an 
independent,  street-grading  contractor  in  per- 
mitting a  hidden  rock  plowed  up  by  them  to 
roll  in  upon  him,  and  where  the  excavation  in 
the  street  in  which  he  was  working  under  his 
employer's  directions  was  of  itself  reasonably 
safe,  his  employer  was  not  liable.— Uasof  T. 
Standard  Ice  Co.,  120  P.  101. 

(C)  Actlona. 

J 330  (Wash.)  Evidence  of  permit  to  plain- 
's employer  to  make  excavation  in  street 
held  material  on  the  issue  of  notice  to  inde- 
pendent, strcet-gmdiDg  contractor  of  plaintiff's 
presence  in  an  excavation  where  he  was  in- 
jured through  the  negligence  of  the  contractor's 
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employes.— (Jasot  v.  Standard  Ice  Co.,  129  P. 
101. 

MEASURE  OF  DAMAGES. 

Sea  Damages,  ff  100-128. 

MECHANICS'  LIENS. 

See  Mines  and  Mineral^  H 112,  m,  117;  Ball- 
road^  i  188. 

X.  MATURE,  OROtriTDS,  AlTD  SUB- 
JECT-BUTTER DC  OEMERAI.. 

1 3  (Idaho)  Rev.  Codes,  i  6111.  providing  tor 
liens  for  labor  or  material  furnished  for  any 
building  for  any  county,  city,  town,  or  school 
district,  etc.,  was  not  repealed  by  act  March 
13,  1909  (Sess.  Laws  1909,  p.  105).  providing 
that  where  any  person  contracts  with  the  state, 
county,  city,  etc.,  for  tbe  constraction,  or  re- 
pair of  a  public  work,  he  shall  give  bond  for 
the  use  of  laborers,  materialmen,  etc.— Cham- 
berlain V.  City  of  Lewiston,  129  P.  1089. 

S  5  (Cal.)  Tbe  mechanics'  lien  law  is  remedial 
and  should  be  liberally  construed. — McClung  v. 
Paradise  Gold  Miniiig  Co.,  129  P.  774. 

I  18  (Kan.)  A  parcbaser  of  vacant  lota  un- 
der an  oral  contract  to  pay  part  cash  and  the 
balance  when  deed  was  delivered,  he  to  erect 
a  house  on  the  lots,  who  took  possession  be- 
fore making  the  cash  payment,  and  contracted 
for  lumber  and  materials  for  the  house,  acquir- 
ed the  equitable  title  to  which  a  lien  for  tbe 
labor  and  material  attached. — B.  W.  Smith 
Lumber  Co.  v.  AmoU,  129  P.  17& 

TI.  BKIHT  TO  UBK. 

<A)  UTatnre  of  ImivroTemeMt. 

8  23  (Idaho)  The  purpose  of  Rev.  Codes,  H 
5110,  5111,  creating  a  right  to  mecbanics'  liens, 
is  to  compensate  the  person  who  famishes  la- 
bor or  material  to  be  used  in  the  construction 
or  repair  of  a  building,  irrespective  of  the  value 
which  the  latwr  or  material  adds  to  the  real 
estate.— Chamberialn  v.  City  of  Lewiston,  129 
P.  lOGO. 

S33  (Idaho)  Where  labor  and  material  were 
furnished  in  tbe  construction  of  an  intake  pipe 
in  a  river  as  an  extenaion  to  a  city's  water- 
works system,  a  lien  therefor  was  properly  at- 
tached to  the  waterworks  system,  though  tbe 
intake  pipe  was  never  completed  or  actually  at- 
tached thereto.— Chamberlain  v.  City  of  Lewi** 
ton,  129  P.  1069. 

Where  it  was  necessary  to  construct  a  coffer- 
dam to  lay  a  new  intake  pipe  appurtenant  to  a 
city's  waterworks,  persons  furnishing  labor  and 
material  for  tbe  dam  were  entitled  to  a  lien  on 
the  waterworks  system  therefor,  although  the 
dam,  and  material  included  therein,  woidd  not 
be  a  part  of  the  completed  work,  and  woold 
not  be  of  any  use  to  the  city  when  the  work  was 
completed. — Id, 

(B)  Berrloca  Rendered  and  Materials  Fw> 
nlslicd. 

{45  (Idaho)  A  mechanics'  lien  cannot  be  had 
tor  tools  and  appliances  which  are  the  prop- 
erty of  contractors  or  laborers,  and  not  neces- 
sarily consumed  in  the  spedflc  work.— Nlnne- 
man  v.  City  of  Lewiston,  129  P.  imz. 

i  47  (Idaho)  A  mechanics'  lien  will  be  allow- 
ed for  material  furnished  and  actually  used  in 
the  construction  of  a  building  or  other  struc- 
ture, though  such  use  Is  not  in  the  main  •tnic> 
ture  itself,  but  in  work  necessarily  incident  to 
the  carrying  on  of  the  principal  work  and  per- 
formance of  the  contract— Chamberlain  City 
of  Lewiston,  129  P.  1069. 

§  52  (Idaho)  To  entitle  a  claimant  to  a  me- 
chanics lien,  labor  must  be  performed  or  ma- 
terials furnished  in  the  construction  or  repair 
of  a  building  or  other  work;  the  right  not  be- 
ing dependent  on  the  actual  eobancod  value  of 
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die  proper^  on  which  the  labor  was  performed, 
or  cor  which  the  materials  were  furoished. — 
Chamberlain  t.  City  of  Lewiston,  129  P.  1069. 

<BI}  SabcontrMtora,      and  Cont»etor«* 
Workmen  Mill  Materialmen. 

{99  (Wash.)  The  leaving  of  dnplicate  etate- 
mentB  of  the  material  furnished  with  a  con- 
tractor and  other  persons  on  the  premises  was 
not  a  compliance  with  Rem.  &  Bal.  Code,  i 
1133,  requiring  a  materialman  to  mail  or  de- 
liver  to  the  owner  a  duplicate  statement,  of  all 
materials  furnished  a  contractor. — Johnson  v. 
Heirgood,  129  P.  909. 

That  the  owner  was  present  when  the  first 
load  of  material  was  delivered,  and  refused  to 
accept  a  statement,  but  pointed  out  another  as 
the  party  to  accept  it,  did  not  constitute  a 
waiver  of  the  notice  provided  for  by  Rem.  ft 
Bal.  Code,  S  1133,  as  a  piereqaisite  to  a  ma- 
terialman's lien.— Id. 

That  the  owner  had  actual  notice  of  the  de- 
livery of  materials  did  not  dlspenee  with  the 
setesaity  of  sending  bim  a  statement  provided 
for  by  Rem.  &  Bal.  Code,  C  1133,  as  a  pre- 
reqaisite  to  a  materialman's  lien,— Id. 

Sill  (Ariz.)  Under  Civ.  Code  1901,  par. 
2S^8,  materialmen  and  those  farnishinfr  serv- 
ices may  perfect  their  demands  into  a  lien  at 
any  time  after  they  have  ceaaed  to  labor  and 
furnish  material,  whether  or  not  the  original 
contractor  has  completed  the  structure,  provid- 
ing it  is  done  not  later  than  60  days  after  its 
completioQ.— Arizona  Eastern  R.  Co.  v.  Globe 
Hardware  Co.,  129  P.  1104. 

(115  (Kan.)  An  owner  who  bas  partially 
paid  a  contractor  of  a  building  should  not  be 
subjected  to  a  judgment  for  a  claimed  balance 
until  the  subcontractors  have  had  their  claims 
and  lieus  finally  adjudicated  under  Gen.  St. 
1909,  I  6249  (Code  Cir.  Proc.  S  654).— Lofsted 
V.  Bohman,  129  P.  116& 

m.  PROOBEDIHOS  TO  PERFECT. 

I  132  (Colo.)  Rev.  St.  1908.  S  4033,  requiring 
lien  statements  to  be  filed  after  the  last  latmr 
is  performed,  and  within  a  month  after  com- 
pletion of  the  improvement,  etc,  does  not  re- 
quire claimants  to  wait  until  the  property  is 
completed  before  filing  a  lien.— fState  Bank  of 
Chicago  r.  Plommer,  129  P.  819. 

S  132  (Okl.)  Where  a  list  of  materials  under 
a  written  contract  between  a  contractor  and 
mbcontractor  was  furnished  by  the  latter  and 
tiiereafter  the  contractor  ordend  an  additional 
list  inadvertently  omitted  from  the  first  con< 
tract,  a  statement  of  claim  for  lien  filed  with- 
iD  the  required  time  after  the  last  materials 
were  furnished  was  sufflclent,  under  Comp. 
Laws  1909,  {  6153,  as  to  the  materials  fur- 
nished under  the  first  contract.— Joplin  Sash  & 
Door  Works  v.  Oklahoma  Presbyterian  College 
for  Girls,  129  P.  40. 

Where  material  is  furnished  for  a  honse  or 
any  of  Its  parts,  though  ordered  at  different 
Cimes,  if  the  several  parts  are  so  connected  as 
to  show' that  the  parties  contemplated  that  the 
whole  should  form  but  one  matter  of  settle- 
ment, the  whole  will  be  considered  as  a  ^ngle 
contract.— Id. 

§  136  (Idaho)  Description  of  property  on 
which  it  was  sought  to  impose  a  Hen  for  labor 
and  materials  furnished,  as  the  pumping  plant 
and  waterworks  system  of  the  city  of  L.,  locat- 
ed on  the  south  bank  of  C.  river,  about  1^ 
miles  above  the  junction  with  the  S.  river,  was 
sufficient  for  identification. — Chamberlain  v. 
City  of  Lewiston,  129  P.  1069. 

IV.  OPERATION  AHD  EFPECT, 

<A>  Amoniit  and  Extent  of  Lien. 

I  173  (Colo.)  Under  Rev.  St  190S,  i  4030, 
making  mechanics'  liens  relate  back  to  the  com- 


mencement of  work  under  a  contract  between 
an  owner  and  the  first  contractor,  and  giving 
priority  over  every  other  subsequent  incum- 
brance, mechanics'  liens  in  favor  of  ^e  com- 
panies doing  the  work  would  relate  to  tlie  time 
of  the  commencement  of  the  work,  through  their 
superintendents.— State  Bank  of  Chicago  v. 
Plummer,  129  P.  819. 

VI.  WAIVER.  DI80KA&OE.  BEI^8E» 
AND  8ATUFACTION. 

<A)  Waiver  ef  Rlgrkt  to  Uen. 

§  207  (AriE.)  While  a  materialman  or'  laborer 
could  personally  waive  bis  right  to  a  lien  on 
an  improvement,  the  contractor  cannot  waive 
it  for  him  in  his  contract  with  the  owner. — 
Arizona  Eastern  R.  Co.  v.  Globe  Hardware 
Co.,  129  P.  1104. 

(O)  Bxtlncnlshment,  Releaae,  ov  Parasent. 

§  23 1  (Idaho)  That  labor  and  materials  fur- 
nished for  the  alteration  and  repair  of  a  city's 
waterworks  system,  used  to  further  construc- 
tion work  in  a  river,  were  carried  away  by  a 
fiood,  without  the  fault  of  the  claimant,  did 
not  deprive  him  of  the  right  to  a  lien  therefor. 
-Chamberlain  v.  City  of  Lewiston,  129  P. 
1068. 

Vn.  ENFORCEKENT. 

S  263  (Colo.)  In  an  action  by  a  subcontractor 
or  materialman  to  foreclose  a  lien,  the  original 
contractor  must  be  made  a  party,  as  the  claim 
must  be  adjudicated  against  him  in  favor  of 
the  mbcontractor  of  materialman.— State  Bank 
of  Chicago  V.  Phimmer,  129  P.  819. 

{271  (Colo.)  As  a  rule,  no  bill  of  particulars 
is  necessary  in  actions  to  foreclose  mechanics' 
liens,  where  the  work  was  agreed  to  be  done 
for  a  fixed  prlce.'-State  Bank  of  Chicago  v. 
Plummer.  129  P.  819. 

Defendant,  in  proceedings  to  enforce  a  me- 
chanics' lien  for  services  performed  under  an 
agreement  to  pay  plaintiff  a  certain  amount  a 
month  "aiul  his  expenses,"  and  for  services  ren- 
dered "and  material  furnished."  could  require  a 
bill  of  particulars  giving  the  details  as  to  the 
items  quoted.— Id. 

If  a  bill  of  particulars  was  properly  ordered 
as  to  the  items  of  labor  and  materials  in  me- 
chanics' lien  proceedings,  it  is  immaterial  wheth-  ■ 
er  it  be  secured  under  Rev.  Code  1908.  I  66, 
authorizing  a  bill  of  particulars  when  a  plead- 
ing is  too  general,  or  section  69,  tequiiing  a 
further  account  when  the  one  ddivered  to  the 
adverse  party  is  too  generaL — Id. 

§  277  (Colo.)  Where  the  complaint  in  mechan- 
ics' lien  proceedings  did  not  allege  or  rely  on 
any  default  judgment  by  the  materialman 
against  the  owners,  a  defendant  daiming  under 
a  mortgage  could  show,  notwithstanding  such 
default  judgment,  that  a  part  of  the  indebted- 
ness of  the  owners  had  been  paid  before  such 
judgment  was  entered.— State  Bank  of  Chicago 
v.  Plummer.  129  P.  819. 

{  28 1  (Wash.)  Evidence  held  to  sustain  a  find- 
ing iiiat  the  material  for  which  a  lien  was 
claimed  was  sold  to  the  contractor  as  an  in- 
dependent contractor,  and  not  as  agent  of 'the 
owner.— Johnson  v.  Heirgood,  129  P.  909. 

S29I  (Colo.)  In  materialmen's  actions  to  en- 
force liens  as  against  a  prior  mortgagee's  claim 
of  lien,  default  judgments  in  their  favor  against 
the  owners  were,  admissible  to  show  that  their 
claims  had  been  established  as  against  the 
owners.— State  Bank  of  Chicago  v.  Plummer, 
129  P.  819. 

The  owners  were  estopped  from  denying  the 
validity  of  default  judgments  against  them  by 
materialmen,  in  an  action  brought  by  a  mate- 
rialman to  enforce  a  mechanic's  lieo  against 
the  owners  and  a  mortgagee  of  the  property. — Id. 
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MEDICINES. 
MILITIA. 

See  Mandamus,  |  IdS;  States,  {  132. 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  |{  954,  1153 :  Courts,  I 
1^;  Eminent  Dtnaain,  |  lEi2;  Svideoce,  S| 
80,  207,  266,  274:  Frauds.  Statute  of,  ff  46, 
51.  188,  139;  Highways,  |  80;  Master  and 
Servant,  SS  163,  158,  181,  219,  273. 

X.  PUBLIC  MXXBSLAL  LAUDS. 
(B)  IiOMtlon  ud  Aeanlaltlon  of  Claims. 

1 9  (Nev.)  Land  legally  segregated  from  oc- 
cupancy or  appropriation  may  be  'conveyed  by 
the  United  States  government  as  a  mining 
claim.—  Roond  Mountain  Mining  Co.  v.  Round 
Mountain  Sphinx  Mining  Co.,  129  P.  308. 

Where  a  claim  to  land  legally  segregated 
from  occupancy  or  appropriation  is  conveyed, 
the  government  hss  no  further  right  to  patent 
a  claim  located  wholly  within  its  boundaries. 
-Id. 

1 27  (Ifev.)  The  location  of  a  mining  claim, 
based  npon  n  discovery  of  mineral  within  the 
limits  of  a  valid  ezlstinr  clainu  was  void.— 
Round  Mountain  Mining  Co.  t.  Round  Moun- 
tain Sphinx  Mining  Co.,  129  P.  30a 

131  (Nev.)  Where  a  mining  claim  containing 
the  apa  of  a  croas  lode,  lying  entirely  within 
the  surface  boundary  of  a  prior  claim  or  group 
owned  by  the  same  party,  is  held  invalid,  the 
side  lines  of  the  prior  claim  constitute  the  end 
lines  in  determining  the  extralateral  rights  on 
tbe  cross  vein,  across  which,  as  they  extend 
vertically  downward,  the  lode  cannot  be  fol- 
lowed.—Round  Mountain  Mining  Co.  v.  Round 
Mountain  Sphinx  Mining  Co.,  129  P.  308. 

I  38  (Cal.)  In  an  action  tor  damages  for  tres- 
pass and  for  an  injunction  against  nirther  tres- 
passes  on  plaintiff's  quarts  claim,  evidence  held 
to  sustain  findings  that  the  ore  in  question 
was  talceu  from  an  overlap  of  a  placer  claim 
located  by  defendant,  and  that  plaintiff  bad 
made  no  discovery  at  the  time  of^  looatlnr  his 
quarts  claim.— Olaine  v.  McGiaw.  129  P.  «N). 

i  38  (Idaho)  An  injunction  pendente  lite 
should  usually  be  granted  where  plaintiff  min- 
ing company  claims  that  its  vein,  apexing  in  its 
mining  claim,  extends  on  its  dip  undemeath  the 
surface  boundaries  of  another  claim,  unless  it 
appears  that  there  is  no  reasonable  ground  for 
assertion  of  title  in  plaintiff.~Stewart  Mining 
Co.  V.  Ontario  Mining  Co..  129  P.  932. 

In  a  suit  to  enjoin  the  worlcing  of  plaintiffs 
mining  daim  by  defendant  owning  an  adjoining 
claim,  it  is  within  the  discretion  of  the  court 
to  sobstitute  an  indemnifying  bond  in  lien  of 
an  injunction. — Id, 

1 38  (Nev.)  Where  the  location  certificate  of 
a  junior  mining  claim  recited  ttiat  the  claim 
was  wholly  within  the  boundaries  of  another 
claim,  su«i  certificate  was  sufficiently  ambig- 
uous or  conflicting  to  cast  upon  the  subsequent 
locator  the  burden  of  showing  that  the  prior 
claim  was  invalid. — Round  Mountain  Mining 
Co.  V.  Round  Mountain  Sphinx  Mining  Co., 
129  P.  308. 

In  determining  the  priority  of  mining  claims, 
the  declarations  contained  In  the  record,  by 
which  the  subsequent  patent  was  obtained,  were 
sdmissible  in  the  absence  of  proof  that  the  rec- 
ord did  not  state  the  truth.— Id. 

In  an  equitable  action  to  quiet  title  to  a 
lode  or  vein  involving  questions  of  extralateral 
rights  not  involved  in  the  proceedings  for  pat- 
ent, defendant,  who  filed  no  adverse  theieto,  is 
not  estopped  from  questioning  the  validity  of 
the  location  of  the  claim  under  whicb  plaintiff 
seeks  to  enforce  such  extralateral  rights  as 
anlnst  him.— Id. 

In  an  equitable  action  to  determine  rights  to 
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mining  claims,  the  invalidity  of  plaintiff's  pat- 
ent may  be  pleaded  aa  a  drfoue  and  tried  upon 
the  same  principles  as  an  original  bill  In  «qtu^. 

— Id. 

In  an  equitable  action  to  quiet  Htle  to  a  lode 
or  vein,  where  the  lAud  Department  did  not 
determine  the  queat^n  priority  of  claims  in 
the  same  group,  but  made  a  double  grant  of  the 
conflicting  area  appearing  npon  the  face  of  the 
latter  patent,  the  district  court  had  Jurisdiction 
to  determine  aneh  priori^.— Id. 

(O  Patemta. 

S4I  (Nev.)  The  Land  Department  has  juris- 
diction to  determine  the  Question  of  priority  as 
between  conflicting  lode  locationa  embraced  in 
the  same  group  application^— Round  ICountaln 
Mining  Co:  t.  Round  Mountain  Sphinx  Mining 
Co..  129  P.  308. 

i  43  (Nev.)  A  patent  to  a  mining  claim  re- 
lates back  to  the  original  location. — Las  Vegas 
&  T.  R,  Co.  T.  Summerfield,  129  P.  303. 

1 44  (Nev.)  A  patent  of  a  mining  claim  Is- 
sued by  the  I^d  Department  after  proper  ad- 
judication is  conclusive  as  to  the  matters  pre- 
sented for  adjudication  and  as  to  all  persons 
parties  thereto,  and  hence,  where  the  owner  of 
a  claim  did  not  file  an  adverse,  the  issuance  of 
a  salKKquent  patent  is  conclusive  as  to  the 
rights  of  the  parties  to  the  surface  ground  in- 
cluded in  the  applicatiMi  therefor.— Round 
Mountain  Mining  Co.  v.  Round  Mountain 
Sphinx  Mining  Co.,  129  P.  30& 

n.  TITU,  OOKVETANOES,  MXD 
OOKTBAOT8. 

(B)  CWaveyaMM  la  GeawaX. 

S  55  (Nev.)  Grantees  of  a  portion  of  the  sur- 
face of  ft  mining  claim  are  entitled  to  posses- 
sion, under  the  rule  that  equity  will  control  the 
patent  title  in  favor  of  the  Mrty  holding  the 
equitable  title.— Las  Vegas  &  T.  R.  Co.  v.  Sum- 
merfield, 129  P.  303. 

Reference  to  a  mining  claim  in  a  contract  for 
the  sale  of  a  portion  <«  the  surface  as  a  placer 
instead  of  a  lode  fdalm  was  Immaterial  where 
the  property  was  otiierwise  snffldoitly  describe 
ed.— Id. 

(O  I«eases,  Llcaaaes.  aad  (7«atra«ts. 

f  58  (Nev.)  An  assignment  of  a  one-third  in- 
terest in  a  mining  lease  ikeld  a  sufficient  conaid- 
eration  for  an  afieanent  to  bear  one-third  the 
expense  of  development.— ^rttm  t.  Danids,  129 

P.  555. 

966  (Nev.)  Under  the  common  form  of  lease 
of  undeveloped  lode  mining  property,  the  lessee, 
after  doing  development  work  and  discovering 
that  further  expenditure  would  be  useless,  may 
abandon  the  lease.— Glrton  t.  Panlels,  129  P. 
666. 

m.  OPERATION  OF  MIHEB.  QUAB- 
BIB8,  AND  WELLB. 

(B)  Mlalnv  Partaerslilpa  aad  Coaapaatea. 

3  104  (CaL)  A  stockholder  of  a  mining  cor- 
poration has  a  ri^t  to  inspect  the  compav'* 
mines.- Hobbs  v.  Tom  Reed  Gold  liCning  Co., 
129  P.  781. 

<C)  Rlarbts  aad  Llabtlltlas  In«ld«at  tm 

I  112  (Cal.)  An  ovpon  to  purchase  miniiMC 
stock,  which  authorized  the  purchaser  to  go 
upon  the  corporation's  claims,  repair  the  flume, 
etc..  was  notice  to  the  corporate  officers  that 
such  purchaser  intended  to  do  tlie  worii  stated 
in  the  contract,  as  affecting  the  right  of  labcnv 
ers  working  under  him  to  a  lien. — McClnng  t. 
Paradise  Gold  Mining  Co.,  129  P.  774. 

One  in  charge  of  a  mine,  with  the  owner'a 
consent,  under  a  contract  pennltting  him  to  do 
work  with  a  view  to  developing  and  pardbating 
it,  and  controlling  the  operaoona  in  part  Cor 
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the  owner's  benefit,  is  the  owner's  statutory 
agent  for  emploring  labor.— Id. 

The  constmction  of  a  flume  to  bring  water 
to  a  mine  for  workinc  it  was  devdopment  work 
within  Code  av.  Proa  |  1183.— Id. 

An  assignment  of  all  daims  due  from  a  cer- 
tain person  for  latxHr  performed  upon  mining 
property,  ta«ether  with  the  daim  of  lien  "here- 
tofore filed  by"  aasignora,  and  racoided  as  stat- 
ed, took  effect  only  after  the  filing  of  the 
lien,  though  the  Hens  were  in  fact  executed  and 
verified  when  the  assignment  was  executed,  and 
hence  the  lien  was  not  invalid  as  having  been 
filed  by  an  assignee.— Id. 

1 1 14  (Cal.)  Code  Civ.  Proc  |  U87.  requiring 
the  filing  of  a  laborer's  daim  for  a  lien  for 
mining  work,  does  not  require  a  statement  of 
the  character  of  the  labor,  so  that  a  daim  re- 
citing the  performance  of  the  work  at  a  sum 
per  aay»  under  employment  by  the  owner's 
agent,  authorised  proof  that  the  work  was  de- 
velopment work  or  by  the  subtractWe  process 
for  which  a  lien  is  given  by  sectitnt  1183.— 
HcOlung  V.  I^uadiae  Gold  Ifining  On.,  130  P. 
774. 

The  physical  act  of  filing  the  paper  consti- 
tuting a  lien  for  mining  labor  may  be  done  by 
daimanf  a  agent— Id. 

I  i  17  (Cal.)  In  an  actton  to  enforce  a  labor- 
ers lien,  evidence  held  to  show  that  the  person 
who  employed  plaiatiff  was  the  owner's  statu- 
tory agent  for  employing  labor.— McClung  v. 
Paradise  Gold  Mining  Co,,  128  P.  774. 

One  who  acted  as  toe  agent  at  a  claimant  for 
filing  a  lien  for  mining  labor  could  enforce  the 
Ilea  as  assignee  thereof,  after  It  waa  perfected 
by  filing.— Id. 

MINORS. 

See  Infimts. 

MISJOINDER. 

8ee  Action,  ff  38.  45. 

MISREPRESENTATION. 

See  Vendor  and  Farchaser,  |  86. 

MISTAKE 

See  Evidence,  ||  433,  434 ;  Limitation  of  Ac- 
tions, I  90;  Refonnation.  of  Instniments. 

MITIGATION. 

See  Damages,  |  62. 

MODIFICATION. 

See  Appeid  and  Error,  f  1163;  Divorce,  I  303. 

MONEY  LENT. 

See  Contracts,  |  218;  Guardian  and  Ward,  i 
S6. 

MONEYPAID. 

S  8  (Cal.App.)  Complaint  alleging  the  par- 
chase  of  a  defective  motor  car  from  defendant, 
and  that  defendant  authorized  plaintiff  to  pur- 
chase material  and  employ  labor,  which  amount- 
ed to  a  certain  sum  which  defendant  agreed  to 
pay  plaintiff,  sufficiently  alleged  a  cause  of  ac- 
tion against  defendant  for  the  sum  so  expend- 
ed.—Bakersfield  &  v.  R.  Co.  V.  Fairbanks, 
MOTM  ft  Co.,  129  P.  610. 

MONEY  RECEIVED. 

1 8  (Cal.)  Where  the  agent  at  two  corpora- 
tions received  plaintiff's  money  for  stock  in 
one  of  them,  bat  improperly  paid  It  to  the  other 
one.  the  corporation  so  receiving  it  was  liable  to 
plalntifC  on  aa  implied  promisa  to  repay  It,  al- 
though it  received  it  without  notice  of  Oie 


terms  under  whlcb  its  agent  MCdved  It— Gray 

V.  BUis,  129  P.  791. 

18  (CaI.App.)  Both  at  common  law  and  un- 
der the  Code,  money  paid  through  fraudulent 
misr^wesentations  may  be  recovered  on  the 
common  coont  for  money  had  and  received^ — 
Winkler  v.  Jerme,  129  P.  804. 

i  12  (Cat)  Where  plaintiff  paid  for  stock  in 
one  corporation,  and  was  offered  that  of  an- 
other, the  fact  that  tliey  had  the  sane  value 
and  the  property  of  each  corporation  was  tfie 
same  In  character  and  value  was  not  a  defense 
to  a  suit  to  recover  the  money  paid. — Gray  v. 
BUie,  129  P.  791. 

1 17  (Cal.)  Complaint  alleging  payment  of 
mon^  to  agent  for  stock  in  one  corporation 
and  diversion  of  the  money  to  another  corpora- 
tion held  to  state  a  cause  of  action  on  an  im- 
plied promise  to  repay  the  money  against  both 
the  agent  and  the  corporation  receiving  it- 
Gray  y.  miM,  128  p.  781.  . 

MONUMENTS.  ^ 

See  Boundaries,  |  42. 

MORTGAGES. 

See  Appeal  and  Error,  ||  189,  1060;  Chattel 
Mortgages;  Estoppd,  i  110;  Limitation  of 
Actions,  12;  Meehanics'  Liena,  |S  'JTl,  291; 
gnieting  TlUe,  H  19,  21. 

I.  REQUXSITXa  AND  VAUDITT. 

(A)  Hatmre  and  Basentlala  of  ComTcyaBoea 
mm  Seeorltr. 

1 38  (Wash.)  Evidence  held  to  sustain  a  find- 
ing that  a  warranty  deedj  absolute  in  form,  was 
in  fact  executed  as  additional  security. — Scandi- 
navian American  State  Bank  v.  Downs,  128  P. 
894. 

IV.  RIGHTS  AlfD  UABIUTIES  OF 
PARTIES. 

1 190  (Kan.)  A  mortgagee  in  possession  is 
chargeable  with  the  reasonable  rental  value  of 
the  use  and  occupation  of  the  premises.- Walter 
V.  Calhoun,  129  P.  1176. 

Where  there  has  been  no  application  of  the 
rents  directed  by  tlie  mortgagor,  interest  should 
be  computed  on  the  debt  without  annua]  rests, 
and,  where  the  mor^agee  in  possession  is  enti- 
tled to  interest  on  the  debt,  be  ia  chai^eable 
with  interest  on  the  rents. — Id. 

A  mortgagee  in  possession  is  entitled  to 
compensation  for  coUecting  the  rents,  In  ab- 
sence of  evidence  of  neglignice  or  want  of  care 
in  handliog  the  property.— Id. 

V.  ASSIOHMElfT  OF  MORTGAGE  OR 

DEBT. 

S226  (Kan.)  Where  the  grantee  of  land  by 
absolute  deed  as  security  transfers  It  to  a  bona 
fide  purchaser,  the  measure  of  damages  in  favor 
of  the  grantor  is  the  value  of  the  land  when 
the  tender  of  payment  and  demand  for  recon- 
veyance was  refused,  less  the  amount  of  the 
debt  secured  by  the  deed.— Clark  v.  Morris,  129 
P.  1195.  . 

( 256  (Cal.App.)  Assignee  of  mortgage  who 
made  no  inquiry  of  the  mortgagor  has  a  lien 
only  for  the  amount  actually  advanced  to  the 
mor^ngor  by  the  mortgagee^Mentry  v.  Broad* 
way  Bank  ft  Trtnt  Co.,  12»  P.  470. 

VI.  TRAHBFER  OF  PROPERTY  KOBT- 

GAGED  OR  OF  EQUITT  OF 
BEDEMPTIOM. 

i  277  (OU.)  Here  purchase  of  an  equity  of 
redemption  in  mortgaged  land  does  not  make 
the  purchaser  liable  personally  for  the  mortgage 
debt.— Van  Eman  v.  Moaiug,  129  P.  2. 

Mo  penonal  obUgation  rests  on  the  purchaser 
of  mortgaged  land  to  pay  the  morti^ge  debt. 
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naless  he  assumes  it  hj  agreement  or  by  re- 
taining the  amount  from  the  price,  or  otherwise 
clearly  makes  the  debt  bis  own.— Id. 

IZ.  FOBE0I.OairBE  BT  EXBBOXBB  OF 
POWEK  OF  SALE. 

1 374  (CoIo.App.)  Where  the  notice  of  a  trus- 
tee's sale  recited  that  the  trustee  at  the  request 
of  the  owner  of  the  promissory  bond  gave  pub- 
lic notice,  a  copy  of  the  advertisement  being 
inserted  in  the  deed,  that  instrument  is  not 
iDvalid  on  the  ground  that  there  was  no  re- 
cital that  the  legal  bolder  of  the  notes  request- 
ed a  sale.— Empire  Ranch  &  Cattle  Go.  t.  Bow- 
'ell.  120  P.  245. 

Z.  FOBE0X.O81TBB  BT  AOTIOIT. 
(B)  RIvM  to  Poreelos*  mmA  Defenae*. 

1411  (Wash.)  A  personal  judgment  on  mort- 
gage notes  is  not  res  judicata,  precluding  a 
subsequent  action  to  foreclose  the  mortgage 
lien  to  r^over  that  part  of  the  debt  not  paid 
by  the  penonal  judgment.— Citiiens'  Nat  Bank 
of  Seattle  t.  Abbott.  129  P.  1085. 

(O  Jwrladlctlon  and  Venae. 

1 422  (Wash.)  Where  separate  mortgages  are 
^ven  upon  land  tn  separate  counties,  eadi  se- 
curing a  part  of  the  mortgagor's'  debt,  there 
must  be  separate  foreclosures  in  the  respective 
conotiea.— Citizens'  Nat.  Bank  of  Seattle  v.  Ab- 
bott, 129  "P.  1085. 

(I)  Jndvment  or  Decree  aad  Rxeontloa. 

S  494  (CaLApp.)  A  decree  foreclosing  a  mort- 
gage and  directing  a  sale  of  the  premises  need 
not  direct,  though  it  may  proper^  do  so,  that 
the  possession  thereof  shall  be  delivered  to  the 
ponmaser  at  the  sale;  and  neither  the  presence 
or  absence  of  such  a  direction  affects  the  ju- 
risdiction of  the  court  to  put  the  purchaser  in 
potseBsion.— Hibemia  Savings  &  Loan  Society 
T.  Brittan,  129  P.  797. 

1 497  (Wash.)  Where  lands  in  A.  and  K. 
counties  were  separately  mortgaged,  each  mort- 
gage securing  half  of  an  indebtedness,  and  the 
decree  foreclosing  the  mortgage  on  the  K. 
county  land  recited  the  other  mortgage,  and  the 
amount  due  tliereon,  and  adjudged  that  the  K. 
county  land  be  sold  to  satisfy  the  mortgage 
foreclosed,  held  that  the  decree  did  not  pre- 
clude a  subsequent  foredosnre  of  the  A.  coun- 
ty mor^ge.— Citizens'  Nat  Bank  of  Seattle  v. 
Abbott,  m  P.  1086. 

<J)  Sale. 

1 543  (Cal.App.)  A  provision  in  a  mortgage 
foreclosure  decree  that  the  purchaser,  on  the 
production  of  his  deed  for  the  premises,  shall 
be  entitled  to  possession,  and  that  if  refused  a 
writ  of  assistance  shall  issue  without  notice, 
does  not  give  the  purchaser  the  right  to  pos- 
session until  the  time  for  redemption  is  past.— 
Hibernia  Savings  &  Loan  Society  Brittan, 
129  P.  797. 

A  purcliaser  at  a  mortgage  foreclosure  sale 
does  not  acquire  the  right  to  the  possession  of 
the  premises  until  the  time  for  redemption  has 
expired. — Id. 

(K>  Ueflcleiier  and  Personal  Uabllltr> 

§559  (Old.)  Where  a  purchaser  of  an  equity 
of  redemiition  of  mortgaged  land  has  not  made 
the  debt  bis  own.  a  deficiency  judgment  cannot 
ordiuarily  be  rendered  against  him  in  a  suit  on 
ttie  del)t,  or  to  foreclose  the  mortgage. — Van 
Emao  v.  Mosing,  129  P.  2. 

XI.  BEDEMPTIOH. 

1 605  (Idaho)  Evidence  held  to  support  a 
tinding  ttiat  plaintiff  bad  made  a  legal  tender  of 
the  amount  necessary  to  effect  a  redemption  of 
certain  property  from  mortgage  foreclosure. — 
Kelley  v.  Clark,  VJSi  P.  021. 

Where  a  valid  tender  of  money  necesmry  to 
redeem  from  a  mortgaga  foreclosure  sale  U 


made  to  a  purchaser  under  Rev.  Obdei,  |  4494, 
providing  that  such  tender  extinguishes  the  pur- 
chaser's interest,  the  purchaser  on  refusing  the 
tender  is  remitted  to  his  action  at  law  for  re- 
covery' of  the  money  remaining  due  on  the  debt 
— Id. 

Under  Rev.  Codes,  1  4494^  providing  that  a 
tender  of  money  to  redeem  from  foreclosure  is 
equivalent  to  payment  if  the  purchaser  refuses 
to  accept  a  lawful  tender,  the  tender  diacharges 
the  lien,  and  the  debtor  la  not  required  to  keep 
the  tender  good.- Id. 

Within  Rev.  Codes.  1  4494,  relating  to  redemp- 
tions, and  providing  that  a  tender  is  "equivalent 
to  payment,"  the  phrase  "equivalent  to  pay- 
ment" means  equal  in  power  and  effect  to  pay- 
ment, since  "equivalent"  is  defined  as  equal  in 
value,  force,  power,  and  effect.— Id. 

I  608!/2  (Kan.)  Where  a  grantor  seeks  to  de- 
clare a  deed  in  effect  a  mortgage,  he  will  not  be 
credited  with  usnriouB  interest  which  he  dlahni 
was  exacted  frmn  him.— Walter  t.  Calhoun.  129 
P.  1176. 

MOTIONS. 

See  Criminal  Law,  {  096;  Executors  and  Ad- 
ministrators. 1  72;   Pleading,  H  847,  369; 

Venue,  H  58,  63. 

i  23  (Cal.)  Want  of  notice  of  motion  li  not 
waived  by  merely  appearing  and  opposinK  its 
consideration  because  of  the  insnffidsnt  notice. 
— Uobn  V.  Bohn,  129  P.  981. 

MUCKERS. 

See  Master  and  Servant,  1 181. 

MUNICIPAL  CORPORATIONS. 

See  Bridges,  f  87;  Constitutional  Law.  M  241. 
297;  Counties:  Courts,  |  42;  Dedication.  | 
66;  Eminent  Domain,  |i  28,  45,  106,  274, 
275;   Evidence,  ||  83,  113,  142;  Injunction, 


Schools  and  School  Districts;  Statutn,  i 
120;  Street  Railroads;  Telegraphs  and  Tele- 
phones, {  33;  Towns;  Waters  and  Water 
Courses,  f|  179,  206. 

I.  OBSATIOir,  AMBBATIOK,  EZMT- 
EHOE,  AHD  DUWOLUTIOB. 

<A)  laoorvoratlon  aad  laeldents  •(  Bz- 

latenee. 

I  18  (Or.)  County  court's  finding  that  port 
had  been  duly  and  legally  organized  and  incor- 
porated as  a  municipal  corporation  held  concla- 
sive  as  to  every  fact  necessary  to  make  a  valid 
corporation  induding  the  location  of  its  bound- 
aries, and  hence  the  inclusion  of  land  could  not 
thereafter  be  contested  by  quo  warranto.— Stata 
v.  Port  of  Bay  City,        P.  496. 

(B)  Tenrttorlal  Extent  and  Sabdlvlslona, 
Aanexatlmi,  Ooaaolldatlont  and 
DlvlBlon. 

{ 23  (Or,)  Under  L.  O.  L.  I  6115,  concerning 
organization  of  ports,  land  near  the  summit 
of  the  dividing  ridge  between  two  drainage  bas- 
ins may  properly  be  included  in  the  corporation 
covering  the  drainage  basin  toward  wtiidi  its 
general  trend  or  inclination  is,  even  ttiough  riv- 
ulets thereon  flow  in  the  other  direction.— State 
V.  Port  of  Bay  City,  129  P.  490. 

t34  (Or.)  Const  art  11,  S  2,  as  amended 
(Laws  1911,  p.  10),  granting  to  the  voters  of 
municipalities  the  power  to  enact  and  amend 
their  charters,  did  not  authorise  a  city  to  annex 
territory  without  approval  of  the  voters  in  tlie 
annexed  district,  and  hence  a  vote  from  which 
it  could  not  be  determined  that  the  voters  of 
such  territory  had  approved  annexation  was  in- 
valid.^-Landeas  v.  City  of  Cottage  Gntvc^  129 
P.  537. 

Under  the  constitutional  provirion  for  local 
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Mlf-gOTemment,  the  people  of  a  district  have  a 
right  to  espreBs  themBelTPB  u^n  the  questioii 
of  their  anQexation  to  a  mamcipality. — Id. 

n.  GOVERNBIEKTAZ.   FOWEB8  AXD 
FUNCTIONS  IN  OENERAI- 

1 63  (Kan.)  The  power  of  a  city  to  open  a 
street  throtwh  a  nutwa;  embankment  obatroct- 
ing  it  leaving  the  railway  tracks  npon  a  tU- 
duet.  la  not  a  judicial  qaestlon ;  and  the  conrta 
can  interfere  only  because  of  some  constitution- 
al impediment  or  lack  of  legislative  authorit7i 
or  because  the  conduct  of  the  city  is  so  arbi- 
trary and  aubvemive  (rf  private  r^bta  as  to 
indicate  an  abuse  of  power.— City  of  Emporia 
T.  Atchison,  T.  ft  S.  F.  Ry.  Co.,  129  P.  161. 

nZ.  IXaiWLATIVE  (}ONTBOI.  OF  XU- 
NICIPAIi  ACTS.  RIGHTS,  AND 
^  XIABniTIES. 

178  (Kan.)  The  mayor  and  council  of  cities 
of  the  second  class  have  no  authority  to  con- 
tract for  telephone  rates  for  public  service  for 
a  term  of  years,  after  the  state  by  direct  legisla- 
tion or  through  a  commission  or  oQier  lawfully 
delegated  autnorlty  baa  acted  on  the  aubject.— 
City  of  Emporia  t.  Emporia  Telephone  Co.,  129 
P.  187. 

IV.  PBOCEEDINOS   OF  OOUNOH.  OB 
OTHER  OOT£BNINO  BODY. 

(A)  HcetlnffB,  RnlCB,  and  ProeceAlngw 

General. 

S  80  (Oil.)  Under  Laws  1910-11,  c.  136,  and 
the  acts  of  which  the  same  is  an  amendment,  two 
councilmen  are  provided  for  each  ward  in  all 
cities  of  the  first  class.— State  t.  Perkins,  129 
P.  780. 

T.  OTFIOEMM,  AGENTS,  AMD  EM* 
FIiOTfiS. 
(A)  llBMlelpal  Ofll«eiw  tm  Genend. 

I  r49  (Okl.)  Where  no  election  Is  held  at  the 
time  fixed  by  law,  a  city  councilman,  appointed 
to  fill  an  unexpired  term,  holds  until  bis  suc- 
cessor is  elected  and  qualified.— State  t.  Per- 
kins, 129  P.  730. 

1 162  (CaLApp.)  The  percentage  allowed  to  a 
rity  treasurer,  under  Monicipal  Corporation 
Act,  8  876,  is  to  be  compute*!  on  the  amount 
paid  oat  by  him  from  that  which  has  been  re- 
ceived.— City  of  Sierra  Madre  v.  Lehmer,  129 
P.287. 

Vn.  OONTBAOTS  IN  GBNEBAIi. 

|23(  (Wash.)  Where  councilmen  were  land- 
owners under  a  reclamation  project  outside  a 
city,  and  with  other  landowners  subscribed  to 
a  contract  between  the  company  and  the  city, 
and  thereby  obtained  six  more  acre  inches  of 
water  free,  such  contract,  which  was  entered  in- 
to by  such  council,  was  void  under  Bern.  &  Bat 
Cw^^l  7702.— Oantenbein  t.  City  of  Pasco,  129 

S24(  (Wash.)  A  contract  by  a  city  cannot  be 
objected  to  on  the  ground  that  it  was  not  let  to 
the  lowest  bidder,  in  the  absence  of  a  allowing 
of  frand.— Oantenbein  t.  City  of  Pasco,  129  P. 
374. 

IX.  PUBLIC  nfPBOVEMBNTS. 

(B)  PrellmlnkirT'    Proceedlnsa   mud  Ordt- 

nancea  or  ReaolatloBM. 

{293  (Cal.)  A  resolution  of  intention  to  ex- 
tend a  street  over  tide  lands  to  the  western 
boundary  line  of  atate  tide  lands  was  not  fatal- 
ly defective  because  a  landowner  could  not  tell 
from  the  resolution  alone  whether  his  land  was 
affected.— West  Bericeley  Land  Co.  v.  City  of 
Berkeley,  129  P.  281. 

}  294  <Cal.)  Where  the  extension  of  a  street 
over  tide  lands  was  contemplated,  the  posting 
of  notices  anchored  on  floats  out  in  the  water, 


so  that  they  appeared  between  two  and  three 
feet  above  the  surface,  was  proper. — West 
Berkeley  Land  Ca  v.  City  of  Berkeley,  129  P. 
281. 

Where  notices  of  proceedings  to  extend  a 
street  over  tide  lands  were  anchored  in  the 
water,  it  would  not  be  presumed  that  they  did 
not  remain  during  the  period  coBtemplated  for 
posting.— Id. 

(O)  OoBtraet*> 

{347  (Wash.)  A  materialman's  letters,  which 
merely  notified  the  treasurer  of  a  library  board 
of  a  bill  for  material  famished  the  contractor 
and  requested  prompt  settlement,'  held  not  a 
sufficient  notice,  within  Rem.  &  Bal.  Code,  { 
1161,  requiring  written  notice  of  claim  to  be 
filed  with  the  board,  acting  for  a  municipality, 
to  fix  liability  on  contractor's  bond. — Robinson 
Mfg.  Co.  V.  Bradley,  129  P.  382. 

Actual  notice  to  sureties  that  a  materiahnan's 
bill  for  material  furnished  a  public  library 
building  contractor  was  uupaid  held  insufficient 
to  comply  with  Rem.  &  Bal.  Code,  {  1161,  re- 
quiring written  nodce  to  the  municipal  board  of 
the  material  furnished  and  the  amount  due,  an-l 
of  an  intention  to  look  to  the  bond  for  reim- 
bursement.—Id. 

{ 358  (Wash.)  Decision  of  board  of  public 
works  and  city  engineer  that  a  street  improve- 
ment was  properly  performed  under  the  con- 
tract held  conclusive  on  all  interested  parties. — 
Hutchinson  v.  City  of  Spokane,  120  P.  892. 

{36S  (Or.)  Where  a  city  council  accei)ta  a 
street  improvement,  its  decision  that  the  im- 
provement complies  with  the  contract  is,  in  the 
absence  of  fraud,  condurive  on  the  property 
owners.— Hendry  t.  City  of  Salem,  129  P.  63L 

(D)  Dmmasea. 

1 462  (Or.)  On  appeal  to  circuit  court  from 
Portland  ci^  council's  action  in  adopting  view- 
er's report  of  damages  from  street  opening,  dam- 
ages held  to  be  determined  as  of  the  date  of 
the  date  of  the  city  council's  acti<m. — City  of 
Portland  v.  Tigard,  129  P.  766. 

(■)  AMewaieBto  for  BeaeAts,  aad  SvMlal 
TaxeM. 

1 445  (Or.)  Where  the  proceedings  for  making 
a  street  improvement  were  regular,  and  the  city 
council  had  jurisdiction  to  order  the  improve- 
ment and  to  enter  into  the  contract,  mere  ir- 
regularities in  the  method  of  carrying  on  the 
work  did  not  release  the  property  owners  from 
the  obligation  of  paying  toelr  assessments. — 
Hendry  v.  City  of  Salem,  120  P.  631. 

{450  (Cal.)  An  assessment  district,  described 
as  bounded-  by  a  specified  street,  held  sufficient 
though  it  appeared  that  the  owner,  after  mak- 
ing a  dedicatory  plat  of  the  street,  and  after  it 
had  been  accepted,  attempted  to  revoke  the  ded- 
ication.—West  Berkeley  Land  Co.  v.  Ci^  of 
Berkeley,  129  P.  281. 

1 487  (Cal.)  Residents  of  an  assessment  dis- 
trict, but  who  were  not  owners  of  land  sought 
to  be  condemned  for  the  extension  of  streete 
over  tide  land,  could  not  object  to  the  method  of 
posting  notices. — West  Berkeley  Land  Co.  v. 
City  of  Berkeley,  129  P.  281. 

{513  (Or.)  Property  ownera  held  not  entitled 
to  relief  against  special  assessment  for  street 
improvement  because  their  property  was  de- 
scribed as  the  property  of  other  persons  in  the 
notices  of  the  improvement,  where  other  plain- 
tiffs were  joined  who  had  no  each  ground  for 
relief.— Hendry  v.  City  of  Salem,  129  P.  531. 

Z.  POLICE  POWEB  AND  BEGimA- 
TIONS. 

(A)  DelAsatlOB,  Bxtent*  «ad  Bx«v«ls«  •( 
P«w«r. 

1605  (Colo.App.}  Under  Rev.   St.   1908,  { 

6525,  par.  45,  conferring  upon  municipal  corpo- 
rations the  authority  to  declare  what  shall  be 
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a  noiaance  and  to  abate  It,  declaration  by  a 
mtmidpal  ordinance  that  an  incorporated  club 
which  sells  Intoxicating  liquor  contrary  to  law 
ia  a  nuisance  is  condusiTe.— Hoaston  v.  Walton, 
129  P.  268. 

ax  vam  ahd  beottijltiok  of  fdb- 

UO  BLAOES,  FROFEBn', 
AMD  WOBK8. 
(A)  Streets  mmA  Other  Pafelle  Ways. 

S67I  (Ur.)  An  abutting  owner  saffers  special 
damages  from  the  obstruction  of  a  street  im- 
mediately in  fnmt  of  his  premises,  and  may 
maintain  a  salt  in  equity  for  its  remoral.— 
Bernard  r.  Willamette  Box  &  Ltunber  Co.,  129 
P.  1039. 

In  a  salt  by  an  abutting  owner  to  compel  re- 
moval of  (^truction  from  street  or  highway, 
that  the  place  Is  a  street  or  higltway  need  be 
proved  only  by  a  preponderance  of  the  evidence. 
— Id. 

The  owner  of  a  lot  abutting  on  a  street  is  en- 
titled to  a  mandatoiT  injunction  for  the  re- 
moval of  an  elevated  roadway  in  the  street 
obstructing  ingress  to  and  egress  from  his  lot 
—Id. 

1 697  (Or.)  A  state  or  a  municipal  corpora- 
tion may  maintain  a  suit  for  a  mandatory  in- 
junction to  compel  the  removal  of  obstructions 
from  public  streets  independent  of  statute- 
Bernard  V.  Willamette  Box  &  Lumber  Co., 
129  P.  1039. 

|7A5  (Wash.)  A  person  riding  a  bicycle  or 
some  other  vehicle  or  suoding  or  moving  is  en- 
titled to  the  protection  of  an  ordinance  making 
it  unlawful  for  an  automobile  to  cross  over  any 
crossing  or  sidewalk  at  a  speed  greater  than 
four  miles  an  hour  when  any  person  is  upon  the 
same.— Ladwigs  v.  Dnmas,  12»  P.  903. 

t  706  (Wash.)  Whether  o&e  injured  by  being 
struck  by  defendant's  automobile  while  crossing 
a  street  on  a  bicycle  should  have  seen  defendant 
and  avoided  the  automobile  held  a  joiy  ques- 
tion^Lndwli^  v.  Dumas.  129  P.  9m. 

Whether  defendant  in  snch  case  should  have 
seen  plaintiff,  and  avoided  striking  him,  Aeld  a 
jury  questioD.— Id. 

XIL  TOBTS. 

(D>  Defects   or   Obatrvetleas   1b  Sewers, 
DrBlBB,  BBd  Water  Coaraei. 

1 835  (Okl.)  Where  a  city  in  grading  streets 
diverted  surface  water,  and  negligently  failed  to 
provide  snfficimt  sewer  outlets  for  ft,  causing 
uie'same  to  back  up  and  overflow  abutting  prem- 
ises which  were  above  the  established  grade,  the 
city  was  liable  to  the  abutting  owner  for  the 
damages  sustained.— City  of  Ardmore  v.  Orr, 
129  P.  867. 

f  845  (Okl.)  Where  a  city  in  improving  streets 
diverted  surface  water,  so  that  the  sewers  pro- 
vided were  insafficient,  and  it  overflowed  and 
damaged  abutting  property,  the  defect  being  re- 
medial, it  was  error  to  authorise  the  jury  to 
consider  as  an  element  of  plalntlff'a  damages, 
loss  of  future  rents,  and  depreciation  in  value.— 
<Sty  of  Ardmore  v.  Orr,  129  P.  807. 

Zm.  FISCAI.  MANAGEBIEMT,  PUB- 
UO  DEBT,  SECURITIES*  AMD 
TAXATIOM. 
(A>  Power  to  iBenr  iBdefetedBese  «Bd  Bx- 
peadl  tares. 

I  863  (Idaho)  The  word  "liability,"  as  used  in 
Const,  art.  8,  S  3,  limiting  the  Habllity  of  cit- 
ies, means  the  state  of  being  bound  or  obligated 
in  law  or  justice  to  do,  pay,  or  make  good 
something.— Feil  v.  City  of  Cceur  d'Alene,  1!^ 
P.  643. 

S  864  (Idaho)  Where  a  city,  already  Indebted 

to  the  limit  prescribed  by  Const,  art  8,  8  3, 
passed  an  ordinance  for  the  issuance  of  $180,- 
000  of  water  bonds,  and  agreed  to  maintain 
rates  to  pay  the  expeuBes  of  the  works,  0  per 
cent,  on  the  bonds  and  tbe  principal  ia  20 
yeai%  sodi  bonds  oonstitnted  a  lisbiUty  of  the 


dty,  and  were  invalid  under  such  section.— 
Feil  V.  City  of  Coeur  d'Alene,  129  P.  643. 

Though  a  dty.  under  Const  art.  8,  $  3,  may 
anticipate  both  income  and  revenue,  and  incur 
debts  or  Uabilities  to  be  subsequently  discharged 
out  of  the  income  and  revenue  for  the  current 
year.  It  has  no  right  to  hypothecate  income  or 
revenue  for  a  spmal  purpose  for  20  yean  in 
advance. — Id. 

1 864  (Waah.)  The  debt  limit  for  cities  con- 
tained in  Const,  art.  8,  |  6,  does  not  apply  to 
mandatory  obligations  under  the  Constitution 
and  laws,  or  to  those  necessary  to  the  ci^'s 
corporate  eristeoce.— Patterson  v.  City  of  Ed- 
monds, 129  P.  89S. 

Expenditures  by  a  dty  held  to  rdate  rather 
to  its  welfare  than  to  the  maintenance  at  its 
corporate  existence,  and  hence  the  creation  of 
indebtedness  in  excess  of  the  constitutional  lim- 
it was  not  justified. — Id. 

The  creation  of  indebtedness  in  excess  of  the 
constitutional  debt  limit  held  Justifled  on  the 
ground  of  necessity  prodded  the  expendlturea 
were  reduced  to  a  bare  necessity,  without  which 
the  dty  government  could  not  be  carried  on.— Id. 

An  indebtedness  may  be  created  by  a  city  in 
excera  of  tbe  constitutional  debt  limit  for  the 
expense  of  holding  city  elections,  for  the  salaries 
of  necessary  muaidpal  officers,  and  for  aupplies 
neoessaiy  to  cany  on  the  city  gorenunrat- Id. 

(■)  Uarkts  am*  Bemedlee  of  Tax»ar*»- 

i  1000  (Wash.)  In  an  action  to  restrain  tbe 

issuance  and  delivery  of  municipal  bonds,  the 
court  had  no  power  to  "approve  and  confirm" 
the  action  of  the  municipal  authorities  in  Issu- 
ing and  selling  the  txmda— Patterson  t.  City  of 
Edmonds,  129  P.  806. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  H  756,  810. 

MUTUAL  COMBAT. 

iSee  Homicide,  f  114. 

NAMES. 

See  Adoption,  |  20;  Judgment,  8  17. 

1 16  fColoApp.)  Tbe  names  "Monson"  (pro- 
nounced as  if  epelled  "Munson")  and  "Munson." 
are  idem  sonantia,  and  the  variance  is  immate- 
rial ;  not  having  a  tendency  to  mislead. — Web- 
ster V.  Heginbotham,  129  P.  569. 

A  lis  pendens  or  notice  of  suit  against  "J. 
Fred  Munson,"  duly  recorded,  containing  a  de- 
scription of  the  land  in  suit,  and  complying  in 
all  respects  with  the  statutory  provieions,  was 
constructive  notice  of  the  suit  to  a  subsequent 
purchaser  from  "John  F.  Monson."— Id. 

NECESSARIES. 

Bee  Infants,  |  60. 

NEGLIGENCE. 

See  Assignments,  t  ^4 ;  Carriers,  If  247.  280- 
333,  405:  Constitutional  Law,  8  205;  Death. 
H  U,  14,  U»:  Electridty,  SS  14-19:  Evidence, 
i  119:  Highways,  Si  172-21S;  Innkeepers: 
Master  and  Servant,  H  89-330 ;  Mortgagee,  f 
199;  Munidpal  Corporations,  H  705,  700, 
835 ;  New  Trial,  f  108;  Physicians  and  Sur- 
geons. S  18;  Kailroads.  H  214Hi82;  Street 
Uailroada,  f|  84,  '98,  100,  lOB.  U7:  Trial,  1 
296. 

I.  ACTS  OB  OBOBBIONS  OOKSTITUT- 
nrO  MECUJOEMOS. 
(A)  Fersoaal  Coadaet  ta  Geaeral. 

1 6  <Or,)  A  contractor  neglecting  to  provide 
temporary  floor  aa  required  by  Iawb  Idll,  p. 
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16,  I  1,  and  a  city  orfinance.  Md  liable  for  in- 
jaiT  to  a  plumber  from  falling  brick.— Morgan 
v.  BrosB.  1^9  P.  Ha 

A  contractor  conld  not  eoevw  liability  for  his 
ncKlect  in  failing  to  (MUMtruct  a  temporary  floor, 
as  required  by  Laws  1911,  p.  16,  i  1,  and  the 
dty  ordinance,  by  showing  that  a  carpenter  had 

.agreed  to  construct  such  floor. — Id. 

I  The  Tiolation  of  a  city  ordinance  requiring 
the  laying  of  temporal?  floors  In  buildii^s  un- 
der constmction  is  negligence  per  se.— Id. 

(C)  CoadltlOB  and  Um  of  Land.  B«UdlBK>t 
and  Otker  Strn«>tnr«s. 

J  32  (Utah)  A  gas  company  maintsining  an 
office  for  the  payment  of  gas  bills  held  only 
bound  to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  for  caBtomer8.--QuiDQ  t. 
Utah  Gas  &  Coke  Co.,  129  P.  362. 

m.  OOlTTHIBUrrOBX  KEOUGEirGB. 
(O  Imputed  MecllKenee. 

1 93  <Kan.)  A  woman  with  a  child  in  lier 
lap,  riding  at  night  in  a  single-seated  bugjry 
drawn  by  a  gentie  horse,  driven  by  ber  hus- 
band, not  attempting  to  exercise  any  control 
over  the  Tehicle  or  tbe  driver,  is  not  chargeable 
with  her  husband's  negligence  in  failing  to  see 
an  automobile  approaching  from  the  dde  on 
which  tbe  husbandls  sitting.— Williama  t.  With- 
ington,  129  P.  1148. 

§  93  (Utah)  Defendant's  negligence,  if  any,  in 
operating  an  automobile  held  not  imputable  to 
an  invitee  killed  while  riding  in  the  tonneau. — 
Lochhead  v.  Jensen,  129  P.  347. 

IV.  ACTIOm. 
(B)  Bvldenoe. 

{121  (Utah)  Injnry  to  the  gown  of  a  custom- 
er of  defendant  gas  company  by  Ink  dripping 
from  defendant's  cashier's  counter  held  not  to 
raise  a  presumption  of  negligence,  under  the 
rule  res  ipsa  loquitur.-^uinn  v.  Utah  Gas  & 
Ooke  Co.,  129  P.  362. 

S  122  (Wash.)  The  burden  is  on  defendant  to 
pHtnblish  contributory  negligence,  though  it  may 
be  established  by  plaintiff's  evidence.— Benson 
V.  English  Lumber  Co.,  129  P.  403. 

f  134  (Idaho)  In  an  action  for  damages 
caused  by  flre  negligently  set  by  defendant,  evi- 
dence held  to  sustain  findings  of  the  jury,  and 
judgment  for  plaintiff.— Calkins  Blackwell 
Lumber  Co.,  129  P.  435. 

In  a  civil  suit,  where  negligence  Is  the  issue, 
it  is  sufficient  if  the  evidence  whether  direct  or 
circumstantial,  creates  a  ^ponderance  of 
proof.— Id. 

Circumstantial  evidence  Is  legal  evidence ;  and 
if  facts  are  shown  by  circumstantial  evidence, 
and  reasonable  men  may  fairly  differ  on  the 

ration  of  negligence,  the  verdict  and  finding 
uld  not  be  set  aside.— Id. 
1 134  (Utah)  In  an  action  for  death  of  an  in- 
vited guest  riding  in  defendant's  automobile, 
evidence  held  to  require  a  finding  that  the  ma- 
chine was  not  running  more  than  15  or  18  miles 
an  hour  at  the  time  of  the  accident— Lochhead 
V.  Jensen,  129  P.  347. 

Under  Laws  1909.  c.  113,  limiting  automobile 
speed  in  the  country  to  15  to  18  miles  per  hour, 
evidence  that  defendant's  machine  was  being 
driven  at  that  speed  when  it  skidded  and  turn- 
ed over,  resulting  in  death  of  an  invitee,  and 
that  the  road  was  rough,  was  insufficient  to  jus- 
tify a  finding  of  actionable  negligence.— Id. 

(C)  Trtal«  Jadiesaentt  and  Rerlvw. 

i  136  (Idaho)  Contributory  negligence  is  a 
matter  of  defense;  and,  where  there  is  a  con- 
flict  of  evidence,  the  jury  are  the  exclusive 
judges  of  its  welnit  and  preponderance,  and  may 
determine  whether  the  defense  has  been  made 
out. — Staab  v,  Bocky  Mountain  Bell  Telephone 
Co.,  129  P.  1078. 


t  136  (Okl.)  Const,  art  23,  {  6,  providing  that 
the  defense  of  contributory  negligence  or  of  as- 
sumption of  risk  shall  in  all  cases  be  left  to 
tbe  ]nry,  constitutes  the  jury  the  tribunal  to 
determine  these  defenses.--Cbicago,  B.  I.  ft  P. 
By.  Co.  V.  Hill,  129  P.  IS. 

{  136  (Wash.)  Where  the  undisputed  facts 
lead  the  court  to  a  firm  conviction  that  but 
one  determination  can  be  reached  in  the  minds 
of  reasonable  men,  the  duty  rests  upon  It  to 
find  as  to  the  queation  of  contributory  nejdi- 
gence.— Armstrong  T.  Spokane  ft  L  R  By. 
Co.,  129  P.  379. 

I  136  (Wash.)  If  the  evidence  confiicts  on  con- 
tributory  negligence,   or,    though  undisputed, 
fair-minded  men  make  different  inferences  tbere- ' 
from,  tbe  question  is  for  the  jury.— Benson  t. 
English  Lumber  Co.,  129  P.  403. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Note*. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  S  954;  New  Trial,  H  K>4, 
108,  160. 

NEWSPAPERS. 

Bee  Oontempt,  H  9^  OB- 
NEW  TRIAL 

See  Appeal  and  Krror,  |{  301,  802,  430,  719, 
854,  856.  864,  867.  933,  977,  979.  1015,  1177, 
1212:  Criminal  Law,  fS  ^,954 :  Executon 
and  Administratora,  |  315 ;  Stipo^tions. 

n.  GBomrDs. 

(C)  Rnllnars  and  Instmetlons  mt  Trial. 

1 41  (Kan.)  An  instruction  which  might  be 
misleading,  but  which  has  become  immaterial 
by  reason  of  the  findinn  of  the  jury,  is  not  a 

rnnd  for  new  triaL — ^Kershaw  t.  Scnafer,  120 
1137. 

an  01a«aalUe«tlam  or  Hlaeaadvot  of  or 
ASeetlns  Jwr* 

1 56  (Kan.)  Statement  of  a  juror  to  other 
jurors  that  he  had  heard  a  rumor  that  one  par- 
ty to  the  action  had  offered  to  compromise, 
treated  by  the  jury  as  a  rumor,  is  not  suffi- 
cient ground  for  reversal.— Madison  v.  Kansas 
City,  M.  ft  O.  By.  Co.,  129  P.  1157. 

OB)  Irrcmlarltles  or  Defeota  in  Terdtet 
or  PlndtaB*. 

1 60  (Kan.)  Where  findings  of  the.  jury  are 
incapable  of  being  harmonized,  and  some  of 
them  are  inconsistent  with  the  general  verdict, 
a  new  trial  should  be  granted.— Wood  v.  Union 
Paa  B.  Co..  129  P.  193. 

(F)  Terdlot  or  FlndinvB  C^ontrarr  to  Law 

or  Bvldenee. 

1 71  (Cal^pp.)  The  judge  .is  not  bound  by  tbe 
verdict  of  the  jury  where  there  ia  a  conflict  in 
the  evidence  in  granting  a  new  triaL — Briggs  v. 
HaU,  129  P.  288. 

(71  (Cal.App.)  Where  there  is  a  conflict  in 
the  evidence,  it  is  within  the  discretion  of  the 
court  to  grant  a  new  trial  for  insufficiency  of 
the  evidence. — Shea-Bocqaeras  Co.  v.  Uartman, 
129  P.  807. 

1 79  (CaLApp.)  Where  a  trial  judge,  after 
weighing  the  evidence,  concludes  that  he  has 
decided  erroneously,  he  should,  on  proper  presen- 
tation of  the  matter,  grant  a  new  trial.— Mc- 
Cann  v.  McCann,  129  P.  965. 

(G)  Snrprise,  Aoeld«nt,  InadTortenec.  or 

Hiatake. 

f  88  (Wash.)  That  It  waa  evident  that  the 
tntimony  of  a  certain  person  might  be  material 
to  plaintiff,  and  that  such  witness  was  not  pro- 
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doced  by  him.  wm  not  ground  for  a  new  trial 
br  defendant. — Scandinavian  American  State 
Bank  T.  Downs,  129  P.  804. 

<H)*  newly  DlBcov«red  Bvldenee. 

1 1 04  (OkL)  la  a  anit  on  account  for  $25  per 
weelt  for  services,  wliere  plaintiff  recovered  tlie 
fail  amount,  newly  discovered  evidence  that 
plaintiff  during  bis  term  of  service  had  admit- 
ted that  be  was  drawing  f  20  per  week  was  new 
evidence,  and  not  cumulative.— Goldie  v.  Corder, 
129  P.  1 

{  108  (Wash.)  Where  the  plaintiff  was  prop- 
erly held  guilty  of  contributory  ne^ligencet  new- 
ly discovered  evidence  as  to  neRligenoe  of  de- 
fendant  was  no  ground  for  new  trial.— Arm- 
strong T.  Spokane  &  I.  E.  By.  Co.,  129  P.  379. 

m.  FBOOEEDIirOS  TO  FBOOUKE 
HEW  TBiAZu 

t  123  (CaLApp.)  The  refusal  to  allow  a  party 
to  amend  after  issue  joined  can  only  be  reviewed 
on  a  motion  for  a  new  trial,  the  notice  of  in- 
tention for  which  sets  forth  as  a  ground  that 
the  court  has  "abused  Its  discretion  by  which 
the  party  w&s  prevented  from  having  a  fair 
trial,^'  under  Code  Civ.  Proe,  i  657.— Cook  v. 
Suburban  Realty  Co.,  129  P.  801. 

8  123  (Cal.App.)  A  notice  of  intention  to 
move  for  a  new  trial  should  be  regarded  as  filed 
on  the  date  tendered  and  received  by  the  clerk 
and  marked  "Filed,"  though  the  clerk  erases 
and  changes  the  filing  mark. — McCann  v.  Mc- 
Cann,  129  P.  965. 

8  131  (CaLApp.)  The  placing  of  a  sUte- 
ment,  on  motion  for  new  trial,  in  the  custody 
of  the  clerk,  accompanied  by  a  payment  of  the 
fee,  constitutes  a  sufficient  filing,  within  Code 
Civ.  Proc.  8  659,  providing  that  when  a  state- 
ment is  settled  it  shall  be  filed  with  the  clerk.— 
McCann  v.  McCann,  129  P.  960. 

The  file  mnrk  Indorsed  by  the  clerk  on  the 
statement  filed  on  motion  for  a  new  trial  is 
mere  prima  facte  proof  of  filing;  and  hence 
failure  of  the  clerk  to  Indorse  thereon  the  word 
"Filed,"  with  the  date,  will  not  Invalidate  the 
Btatement.— Id. 

S  150  (Cat.)  An  application  for  a  new  trial 
for  newly  discoVered  evidence  is  ineffective 
where  it  Is  not  sustained  by  showing  that  the 
proposed  evidence  was  not  known  to  the  apnli- 
cant  at  the  time  of  the  trial— Olaloe  t.  Mc- 
Oraw,  129  P.  460. 

NOTES. 

See  Bnis  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  fiS  415,  422,  430,  773. 
882,  936;  Assignments,  8  68  ;  Banks  and 
Banking,  i  143;  BUls  and  Notes,  Sf  318,  332, 
344,  360,  481,  526;  Carriers,  8  218;  Criminal 
Law,  1  1087;  Electricity,  8  16;  Evidence.  fS 
10-34,  83 ;  Executors  and  Administrators,  8 
72 ;  Exemptions,  |  119 ;  Frauds,  Statute  of, 
8  143:  Fraudulent  Cooveyanceu,  88  IM,  277, 
301;  Highways,  88  11^2,  125\  Insurance,  88 
128,  666;  Intoxicating  Liquors.  8  33;  Jua. 
tices  of  the  Peace.  8|  159. 164;  Limitation  of 
Actions,  88  60.  96;  Master  and  Servant.  88 
304,  330 ;  Mechanics'  Liens,  8  99 ;  Mines  and 
Minerals,  j  112;  Money  Received,  I  8;  Mort- 
gages, 8  374;  Motions,  8  23 ;  Municipal  Cor- 
porations, 8f  294.  347,  487,  513;  Names,  8 
16;  New  Trial,  8  123;  Officers,  88  103,  119; 
Principal  and  Surety,  8  123;  Reference:  Stat- 
utes, 8  82;  Vendor  and  Purchaser,  88  228- 
231,  266,  281;  Venue,  |  63;  Witnewes,  | 
220: 

NUISANCE. 

See  Intoxicating  Liquors,  88  21,  258,  279,  32S; 
Municipal  Oorporatioiw,  |  605^ 


n.  PUBLIC  KTTIBAJCGES. 

<B)  KIclita  and  ReaiBdlw  of  Pvlrato  Fw 
momm* 

1 72  (Or.)  A  private  party  can  enjoin  a  pub- 
lic nuisance  only  where  his  detriment  is  irrepa- 
rable, or  not  capable  of  compensation  in  dam- 
ages, but  this  includes  wrongs  of  a  continuing 
character  occaslonit^  damages  estimable  only  br 
conjecture,  and  not  by  any  accarate  stamkrd. 
—Bernard  v.  Willamette  B<»c  ft  Lumber  Cob. 
129  P.  1039. 

NUNC  PRO  TUNC. 

See  Criminal  Law,  |  lOL 

OBJECTIONS. 

See  Appeal  and  Error,  88  180-237,  301:  Indict- 
meut  and  iDformation,  {  133;  Trial,  fS  84, 
284. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  8  186. 

OBSTRUCTING  JUSTICE. 

See  Contempt,  |  3. 

OBSTRUCTIONS. 

See  Highways,  fl  68,  159,  213;  Injanction,  H 
35.  46,  196;  Mnaicipal  CoEporatumsb  H  671» 
697. 


See  Rewards. 


OFFER. 
OFFICERS. 


See  Banks  and  Banking  1 73;  Bribery,  H  1.  2; 
Clerks  of  Coarta;  Colleges  and  Universities, 
§8;  Counties,  88  46,  47;  Courts,  8  150>4 ; 
Elections,  8  319;  Grand  Jury,  8  27;  Injunc- 
tion, 88  16,  74,  212 ;  Insane  Persons ;  Munic- 
ipal Corporations,  H  149,  162 ;    Receivers  * 
Schools  and  School  Di8trict^  8S  47,  130 
States.  81  49,  126,  130;    Statutes.  I  219 
Towns,  88  31,  61 ;  Turnpikes  and  T<^  Boads 
United  States  Commissioners. 

L  APPOINTMENT.  QTTAI.IFI0ATIOlV» 
AND  TENTOE. 

(A)  OMees,  «nd  Power  to  Appoint  to  mmA 
Remove  from  OSee. 

8  I  (Colo.)^  Officers  thst  are  neither  judidal 
nor  legislative  necessarily  belong  to  the  execu- 
tive department  of  government,  and  are  "execu- 
tive" or  "administrative"  officers;  tltose  terms 
being  equivalent.— Sheely  v.  People,  129  P.  201. 

6  6  (Colo.)  Railroad  Commission  Act  1910. 
amending  and  re-enacting  Act  1907  (Iaws  1907, 
p.  63l).  and  providing  that  the  railroad  com- 
missioners then  in  office  should  be  the  commis- 
sioners until  expiration  of  ttieir  terms,  held  not 
invalid  as  creating  an  office,  and  designating  the 
particular  persona  who  should  fill  it.— Oo^rmd* 
&  8.  By.  Co.  T.  State  B.  Gommiaaion  of  Cido- 
rado,  129  P.  SOa 

m.  BIGHTS.  POWEHS,  DUTIB^  AMD 
LIABILITTES. 

f  94  (Idaho)  Wbere  one  accepts  an  office  with 
compensation  fixed  by  law,  he  has  no  legal  claim 
for  extra  compensation,  and  a  promise  by  the 
county  board  to  pay  him  an  extra  fee  is  not 
binding,  though  he  renders  services  and  exercises 
a  degree  of  £lig^ice  greater  than  could  legaHy 
have  been  required.— Robinson  t.  Hnlhker.  1S» 
P.  334. 

8  103  (Or.)  Persons  dealing  with  state  agents 
acting  under  a  public  law  must  take  notice  of 
the  extent  of  their  authority;  a  public  officer 
having  no  apparent  authority,  as  tne  agent  for 
a  private  party  has.— State  v.  Dee  Chntea  Land 
Co..  129  P.  764. 

A  contract  by  a  public  officer  in  excess  of  the 
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prorisioDs  of  the  statute  aQthorizing  the  con* 
tract  is  void,  so  far  as  it  departs  from  or  ex- 
ceeds the  tenna  of  the  law. — ^Id. 

1114  (Kan.)  A  poblic  officer,  in  making  a  con- 
tract in  tliat  capacity,  does  not  incar  a  personal 
]iabilit7  onless  an  intention  to  that  effect  is 
clearly  showo.— Hupe  v.  Sommer,  129  P.  136. 

S  116  (Kan.)  A  poblic  officer  who  refuses  to 
perform  a  duty,  without  which  a  just  claim 
against  the  pabiie  cannot  be  paid,  is  personally 
liable  to  the  claimant,  bat  only  to  the  extent  of 
the  actual  loss  occasioned^Bnpe  v.  Sommer, 
129  P.  136. 

§  119  (Kan.)  The  measure  of  damages  for  re- 
fusal of  a  public  officer  to  perform  a  duty,  with- 
out which  a  just  claim  against  the  public  cannot 
be  paid,  wbeil«  the  ultimate  collection  is  not  de> 
feated,  would  ordinarily  be  the  interest  for  the 
time  payment  has  t>een  delayed.— Hnpe  t.  Som- 
mer, m  P.  136. 

S  119  (Okl.)  An'  informer  cannot  maintain  an 
action  for  damages  under  the  first  provision  of 
Comp.  Laws  1909,  g  7413.  against  a  public 
officer  for  malfeasance  in  office,  the  right  t^Iog 
given  to  Innocent  persons  sufferiu  special  dam- 
age, as  distinguished  from  those  injured  general- 
ly in  common  with  others.— McOaire  v.  Skelton, 
129  P.  739. 

Demand  and  notice  required  by  Comp.  Laws 
1909,  S  7414,  before  an  action  can  be  brought 
against  an  officer  for  official  misconduct,  must 
be  served  on  the  officers,  and  not  on  the  coun- 
ty attorney. — Id. 

OPINION  EVIDENCE. 

Bee  Evidence,  |8  471-558. 

OPINIONS. 

See  Courts,  |  91;  Grand  Jury,  f  IS. 

OPIUM. 

See  Attorney  and  Client,  |  39. 

OPTIONS. 

See  Brokers,  S  18;  Contracts.  8  59;  Specific 
-   -  "      49,  51 ;  Vendor  and  Pui- 


Performance,  _. 
chaser,  if  1^  67.  2 

ORDERS. 

See  Appeal  and  Error;   Courts,  |  90. 

OWNERSHIP. 

See  Waters  and  Water  CoutBee,  i  S3. 

PARDON. 

See  Criminal  I^w,  $  1131. 

PARENT  AND  CHILD. 

Bee  Adoption;  Criminal  Taw.  f8  1026,  1097; 
Death,  i{  31,  32.  42,  95,  99;  Descent  and 
Distribution,   8  35;    Divorce,   S§  289-311; 

'  Guardian  and  Ward ;  Habeas  Corpus,  85, 
99;  Husband  and  Wife,  8  278;  Infants. 

i  2  (CaLApp.)  It  does  not  follow  from  Civ. 
Code,  I  246,  subd.  2,  and  Code  Civ.  Proc.  | 
1750,  Uiat  a  child  is  of  "tender  years"  within 
Civ.  Code,  }  246,  until  it  is  fourteen  years  of 
age,  but  sex  and  physical  development  are  to 
be  considered,  and  it  cannot  be  said  that  as  a 
matter  of  law  a  child  10  years  old  is  a  child  of 
tender  years.— Russell  t.  RuBSell.  129  P.  467. 

I  17  (Wash.)  Where,  though  the  custody  of  a 
minor  child  was  awarded  to  the  mother  upon 
grsnting  a  divorce,  no  order  for  Its  support  was 
made,  it  would  be  unjust  to  charge  the  father 
criminally  under  Rem.  ft  Bal.  Code,  |  2444,  for 
his  failure  to  support  the  child.— State  v.  Cool- 
idge.  129  P.  1068. 

Where  a  divozced  tamband  was  ordered  by  the 


court  granting  tlie  divorce  to  pay  a  certain  sum 
for  the  support  of  his  minor  child  awarded  to 
the  wife,  be  could  not  be  prosecuted  for  the 
child's  nonsupport  under  Rem.  ft  6aL  Code,  i 
2444,  punishing  every  person  who  willfully  neg- 
lects to  provide  for  the  support  of  his  childreb 
under  16  yean  of  age.— Id. 

PARI  MATERIA. 

See  Statute^  |  225. 

PARKS.  , 

See  Dedication,  M  53,  66. 

PAROL  EVIDENCE 

See  Evidence,  «S  384-461. 

PARTIES. 

See  Appeal  and  Error,  §§  415,  S82,  1036;  Car- 
riers, §313;  Contracts,  8  187;  Criminal  Law, 
$  59 ;  Death,  $  42 ;  Eminent  Domain,  §  178 ; 
Executors  and  Administrators,  §  423 ;  Guard- 
ian and  Ward.  |  146;  Infants,  §88:  Judg- 
ment, f  239;  Mechanica'  LlenL  f  263;  Mu- 
nicipal Corporations,  {  518;  Partnership,  S 
322. 

X.  PX.AIlinFFS. 

(A)  PcnsBB  Wb«  msr  or  u«at  Sue. 

S  7  (Wash.)  Loan  broker  depositing  client's 
money  In  his  name  as  agent,  and  drawing  checks 
against  the  deposits,  wnicb  were  paid  on  forged 
indorsements,  held  entitled  to  sue .  the  bank  aa 
trustee  of  an  express  trust,  nnder  Bem.  ft  BaL 
Code,  U  179,  180.-GoodfeUow  T.  First  Nat. 
Bank,  129  P.  90. 

PARTITION. 

See  Estoppd,  |  68. 

n.  ACTIONS  FOB  PARTITION. 
'  <A)  Riffbt  of  Aation  and  Detenaes. 

S  17  (Wash.)  Under  Rem.  ft  BaL  Code.  {  844, 
relating  to  partition,  plaintiff,  who  should  prove, 
allegations  that  he  had  fully  executed  an  option' 
for  the  purchase  of  the  property,  without  re- 
ceiviug  a  deed  therefor,  and  that  defendants  had 
thereafter  taken  a  quitclaim  deed  with  notice 
of  his  rights,  would  be  entitled  to  a  decree  quiet- 
ing his  title,  as  well  as  to  a  partition.— Crow- 
ley V.  Byrne,  129  P.  113. 

PARTNERSHIP. 

See  Action,  t  38 :  Banks  and  Banking,  %  143 ; 
Evidence,  S  208;  Frauds,  Statute  of,  81  66, 
129 ;  Reference  J  Specific  Pprformance,  f  14 ; 
Witnesses,  {  275. 

t.  THE  BELATXCH. 
(A)  CveallOB  u<  Ref|«lBltM. 

I  I  (CaLApp.)  An  agreement  whereby  persons 
associate  themselves  together  to  conduct  a  cer- 
tain business  is  a  contract  of  partnership  within 
Civ.  Code,  .1  2395.  defining  partneahips.— 
Doiidell  V.  Shoo.  129  P.  478. 

I  3  (Cal.App.)  To  constitute  a  partnership,  it 
was  not  necessary  that  there  be  a  joint  owner- 
ship of  the  property  used  in  carrying  on  the 
business.— Doudell  v.  Shoo,  129  P.  478. 

8  1 1  (CaLApp.)  Under  Civ.  Code.  S  2404,  pro- 
viding that  an  agreement  to  divide  profits  im- 
plies an  agreement  to  divide  losses,  a  contract 
may  be  a  partnership  agreement,  though  it  pro- 
vides merely  for  a  division  of  the  profits,  and 
not  of  the  losses.— Doudell  v.  Sboo,  129  P.  478. 

I  12  (Or.)  Persons  engaged  in  buying,  selling, 
and  improving  real  estate,  sharing  in  the  prof- 
its and  losses,  are  paitnen.— Ball  v.  Danton, 
129  P.  10S2. 
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1 20  (CahApp.)  Where  two  persons  asBOciate 
themselves  together,  and  purchase  Teal  property 
for  use  in  their  busioeas,  and  make  part  pay- 
ments from  the  profits  and  rents,  and  it  is 
agreed  that  tiie  real  property  shall  I>ecome  a 
part  of  the  copartnership  assets,  they  aie  part- 
ners within  Civ.  Code,  {  239B,  defining  partner- 
ships, though  one  inrtDer  advances  a  consider- 
able sum  to  make  a  payment  on  the  real  estate. 
-Dondell  t.  Shoo,  12d  P.  478. 

(B)  Am  to  ThIrC  Pensaia. 

S  34  (Wash.)  Persons  holding  thenuelTes  ont 
as  partners,  so  as  to  induce  others  to  deal  with 
them,  and  give  credit  to  them  as  such,  are  deem- 
ed partners  as  to  such  third  persons,  though  not 
as  between  themselves.— Downie  t.  Savage  129 
P.  1096. 

I  35  (Wash. )  That  letters  and  supplies  came 
to  the  sawmill  camp  in  which  defendant  S.  and 
bis  brother  worked,  addressed  to  **S.  Brotheis" 
to  8. 'a  knowled^,  did  not  constitute  S.  a  part- 
ner by  estoppel  in  the  sawmill  bnalnen. — Down- 
ie V.  Savage.  129  P.  1096. 

{37  (Wash.)  To  establish  a  partnership  by 
estoppel  with  reference  to  third  peiaons,  the  one 
sought  to  be  found  must  do  something  which 
Induces  such  third  persona  to  rely  on  the  exist- 
ence of  the  relation  to  their  detriment.— Downie 
Savage,  129  P.  1096. 

Facts  and  acts  existing  and  occurring  after 
plaintiff's  employment  by  an  alleged  firm  conld 
not  be  relied  on  to  hold  any  members  of  the 
alleged  firm  as  partners  by  estoppeL  on  the 
ground  that  such  acts-  induced  plaintiff  to  deal 
with  the  alleged  partners  as  such.— Id. 

(O)  BrtAeaee. 

f  56  (Wash.)  Evidence  in  an  action  against 
defendants  as  copartners  held  to  sustain  a  find- 
ing that  one  of  defendants  did  not  hold  himself 
out  to  creditors  as  a  partner,  or  expressly  or 
impliedly  assume  snch  relation.- Downie  r.  Sav- 
age, 129  P.  1096. 

IT.  BIGHTS  AlfD  IJABII.ITIES  AS 
TO  TmBD  PERSONS. 

•  (C)  AppllemtlOB   ol   Assets  to  M«lilllti««. 

§181  (Or.)  Firm  debts  must  be  paid  out  of 
the  firm  property  before  any  part  thereof  may 
be  applied  to  the  debts  of  iQdiyidnal  partners, 
and  a  creditor  of  a  partner  has  no  right  to  any 
more  of  the  firm  property  than  the  actual  in- 
terest of  the  partner  therein. — Ball  t.  D^nton, 
129  P.  1032. 

1  189  (Or.)  A  partner  may  settle  the  firm  af- 
fairs by  buying  the  interest  of  his  copartner 
to  escape  litigation  over  a  claim  about  to  be 
brought  against  the  latter,  and  the  trnnsfer  may 
not  be  attacked  as  in  fraud  of  creditors  of  the 
copartner.- Ball  v.  Danton,  129  P.  1032. 

(D)  AetlOBs        or  Asalnat  Ttrmm  or  Part- 
ners. 

S  217  (Or.)  Evidence  held  not  to  show  that  a 
conveyance  by  a  debtor  to  a  brother,  in  settJe- 
ment  of  tbeir  rights  as  partners  in  a  business, 
was  in  fraud  of  a  creditor  of  the  debtor.— Ball 
T.  Danton,  129  P.  1032. 

vn.  Dissoi.irnoir,  SBTTimiBiiT, 

AND  AOOOUNTmO. 
(D)  Aotlou  for  DiHolatioB  ua  Aeooaat- 

S  322  (Cal.App.)  Person  to  whom  supplemen- 
tal complaint  aileKcd  real  property  belonging  to 
partnership  had  been  conveyed  by  defendant 
partner  held  properly  joined  as  defendant  in  ac- 
tion for  accounting.— Doudell  Shoo,  129  P. 
478. 

i  327  (Cal.App.)  An  averment  in  an  action  for 
a  partnership  accounting  that  under  the  part- 
nership agreement  real  estate  purchased  "should 
be  and  become  partnership  assets"  meant  that 
it  should  become  such  upon  its  acquisition,  and 
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not  that  it  should  become  sach  only  when  fully 
paid  for.— Dondell  v.  Shoo.  129  P.  478. 

A  complaint  which  alleged  that  the  pn^rty 
used  in  tiie  partnership  business  was  to  be  paid 
for  out  of  the  profits  of  the  business  and  rents 
from  the  real  property,  and  that  payments  on 
the  purchase  price  of  land  had  been  made  from 
snch  rents  and  profits,  sufficiently  alleged  that 
plaintiff  was  to  have  an  interest  in  the  prop- 
erty.—Id. 

1342  (Cal.App.)  Where,  in  an  action  for  a 
partnemhip  accounting,  the  principal  issue  was 
whether  there  was  a  copartnership  agreement, 
and,  if  there  was,  whether  the  partners  had  en- 
tered upon  the  execution  of  its  terms,  the  ques- 
tion of  the  duration  of  the  partnership  was  not 
loTtdved  and  the  coort'a  findinf  thereon  to 
immaterialr-Doudelt  t.  Shoo,  1^  P.  47a 

PARTY  WALLS. 

g  10  (OkL)  Evidence  Md  to  sustain  a  finding 

that  plaintiff,  a  contractor,  agreed  to  pay  tor 
party  walls  on  one  of  the  buildings  to  be  erected 
by  liim  not  adjoining  defendant  s  building  but 
for  the  cost  of  which  he  was  liable.— Gross 
Const  Co.  T.  Hales,  129  P.  28. 

PASSENGERS. 

See  Carriers. «  238-408. 

PATENTS. 

See  Mines  and  Ulnenls,  ||  9»  88^  41-44;  Pub- 
lic Lands,  1 108.     —  •   »  — 

Z.  TITLE,  OONVEYANOES.  AND  OON- 
TBAOT8. 
(O)  Licenses  and  Coiitra«ta. 

{216  (CaLApp.)  A  contract  which  required 
defendant  to  transfer  to  a  corporation  all  his 
patent  rights,  and  seU  plaintiff  one-fourth  of 
the  capital  stock,  in  consideration  of  a  certain 
sum,  did  not  contemplate  that  plaintiff  take 
any  interest  in  the  patent,  except  through  his 
stock,  and  defendant  could,  because  owning  a 
majority  of  the  stock,  sell  the  patent  right? 
t^ot^h  ^e  corporation.— ^Qtterfield  v.  Harris, 

In  determining  plaintiff's  interest  in  patent 
rights  conveyed  to  a  corporation  by  defend- 
ant under  an  agreement  to  transfer  one-fourth 
of  the  stock  to  plaintiff,  and  that  an  iodebted- 
nees  of  defendant  should  be  paid  to  him  by  the 
corporation,  it  should  be  considered  as  a  charge 
on  the  stock,  especially  where  the  corporation 
had  no  assets  other  than  the  patents.— Id. 

PAUPERS. 

See  Justices  of  the  Peace,  S  150. 

PAYMENT. 

See  Account  Stated,  f  18;  Adverse  For  session, 
$8  93,  110;  Appeal  and  Error,  |  1058:  At- 
torney and  Client.  1  149;  Banks  and  Bank- 
ing. IS  143,  148:  Contracts,  1  322;  Frauds. 
Statute  of,  I  95;  Mortgagee,  |  Q06;  New 
Trial,  S  131;  Vendor  and  Purchaser,  f|  137, 
334 ;  Work  and  Labor,  {  30. 

m.  OFEBATION  AND  EFFECT. 

152  (Mont)  A  voluntary  payment  by  a  third 
person,  without  request  or  duty  to  make  it,  ex- 
tinguished the  claim,  so  that  the  creditor  haa  no 
claim  which  he  can  afterwards  assign. — PenweU 
T.  Flickenger,  129  P.  828. 

Where  plaintiff,  merely  becanse  be  had  in- 
dnced  a  c<Hnpany  to  buy  an  anttmobile  of  de- 
fendants and  pay  for  it,  and  they  had  not  deliv- 
ered it,  Iwught  for  the  company  another  auto* 
mobile  from  another,  for  leas  money,  and  paid  it 
the  difference,  this  cmutituted  a  payment  of 
their  debt  as  regards  any  further  right  of  the 
.  company. — Id. 
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i  63  (Mont)  Plaintiff  suing  on  an  aasignment 
of  a  claim,  and  having  the  burden  of  sustaining 
his  action,  the  fact  of  the  extinguishment  of  tlie 
claim  by  payment  before  aBsignment,  when 
shown  by  the  evidence,  availed  defendant  with- 
out being  pleaded.— Penweli  v.  Flickenger,  129 
P.  323. 

1 65  (Wyo.)  Where  a  buyer  of  goods  agreed 
to  pay  the  seller's  indebtedness  to  a  certain' 
Creditor,  and  admitted  by  his  answer  in  an  ac- 
tion by  the  seller  for  breach  of  the  agreement 
that  plaintiff  was  indebted  to  tbat  creditor,  and 
alleged  payment,  he  bad  the  burden  of  proving 
payment— Chapman  v.  Can-others,  129  P.  434. 

t70  (Wash.)  In  acti<»i  on  a  note,  more  than 
20  years  overdue,  against  the  decedent's  estate, 
evidence  of  financial  condition  of  decedent  and 
payments  outde  more  than  the  amount  of  the 
note  VBs  admissible  as  tending  to  show  payment 
-McAllister  v.  Chambers.  1!»  P.  85. 

1 73  (Wyo.)  Evidence  In  an  action  for  a 
breach  of  a  contract  by  a  buyer  of  goods  to  pay 
and  discliarge  certain  liabilities  of  the  seller  to 
third  parties,  defended  on  the  ground  of  pay- 
ment Md  sufficient  to  sustain  a  judgment  for 
plainUC— Chapman  v.  Carrothera,  129  P.  434. 

PENALTIES. 

See  laaorance,  |  848: 

PENDENCY  OF  ACTION. 

See  Abatement  and  Bevival,  {  17. 

PERFORMANCE. 

See  ContXBCta^  »  278-^. 

PERJURY. 

I.  OFFBOTES  AMP  BESPOKSTBIUTT 
THEBEFOK. 

i  f  I  (Okl.Cr.App.)  It  is  aalBcient  if  the  evi- 
dence is  material  to  any  proper  matter  of  in- 
quiry, and  is  calculated  to  Dolstet  the  testi- 
mony of  a  witness  on  some  material  point  or 
to  support  the  credibility  of  audi  witness.— 
MetcaU  T.  State.  129  P.  075. 

n.  PBOSEOVTION  AMD  FUmSHMEllT. 

134  (OkI.Cr.App.)  In  a  prosecution  for  per- 
jury, the  falsity  of  defendant's  evidence  may  be 
established  by  circumstantial  evidence  sworn 
to  by  at  least  one  credible  witness  and  support- 
ed by  corroborating  evidence,  and  such  as  to 
exdude  every  other  reaaonable  hypothesis  than 
that  <a  guilt— MetcaU  t.  State,  ^  P.  676. 

PERSONAL  INJURIES. 

See  Abatement  and  Bevival,  f  64;  Assign- 
ments, 424;  Carriers,  8S  247,  280-333 ;  Dam- 
ages, sl  33,  130,  158;  Electricity.  H  14-19; 
Highways,  H  172-213;  Husband  and  Wife, 
I  209;  Innkeepers;  Master  and  Servant,  Sj 
8&-S30;  Municipal  Corporations,  S{  706,  706. 

PERSONAL  LIABILITY. 

See  Oflteers,  f  116. 

PETITION. 

See  Pleading;  Sdioob  and  School  Districts,  | 
97;  WillH,  I  277. 

PHYSICAL  EXAMINATION. 

See  Witnesses,  S  268. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  H  006,  668,  668. 


1 6  (OkI.Cr.App.)  A  person  who  has  been 
regularly  licensed  to  practice  medicine,  but  has 
failed  to  record  his  certificate  in  the  county 
where  be  resides,  cannot  be  convicted  under 
Comp.  liawB  WOO,  $  42S6,  for  practicing  with- 
out a  license,  but  may  be  prosecuted  under  sec- 
tion 4252  for  failure  to  record  hla  license.- Wil- 
son V.  State,  129  P.  82. 

A  certificate  to  practice  medicine,  properly 
authenticated,  is  admissible  fn  evidence  on  be- 
half of  one  charged  with  practicing  without  au- 
thority, and  is  a  complete  defense  to  a  prosecu- 
tion under  Comp.  Laws  1909,  {  4256.— Id. 

8  II  (Kan.)  Where  the  SUte  Board  of  Den- 
tal Examiners  revokes  a  dentist's  license  for  al- 
leged misconduct,  a  fiodiog,  in  an  action  to 
enjoin  the  enforcement  v£  the  order,  tbat  the 
members  of  the  board  acted  honestly  requires 
a  judgment  sustaining  their  decision,  notwith- 
standing a  further  finding  that  their  action  was 
oppressive.— Bicbardson  v.  Simpson,  129  P. 
1128. 

The  making  of  a  promise,  without  intent  to 
perform,  may  amount  to  a  false  statement  as 
to  an  existing  condition  within  Gen.  St  1909.  { 
7991,  aathonzing  the  revocation  of  a  dentist's 
license  where  he  has  obtained  money  by  false 
representations. — Id. 

In  Gen.  St  1900,  %  7991,  authorizing  the  rev- 
ocation of  a  deutist's  license  for  spiBcific  of- 
fenses, the  additional  phrase,  "or  for  any  other 
dishonorable  conduct  is  not  void  for  Indef- 
initeness. — Id. 

The  enforcement  of  the  order  of  the  Board 
of  Dental  Examiners  revoking  a  dentist's  license 
will  not  be  enjoined  for  any  informalities  in 
the  complaint  made,  or  in  the  conduct  of  the 
inYestigation,  where  be  Is  advised  of  the  nature 
of  the  accusation  and  given  a  fair  opportunity 
to  prepare  and  present  his  defense. — la. 

I  18  (Wash.)  Testimony  of  competent  witness 
aa  to  whether  treatment  given  plaintiff  by  phy- 
sIcUd  was  the  usual  and  custwiary  treatment 
should  have  been  admitted,  in  an  action  for 
malpractice.— Klodek  v.  May  Creek  Logging  Go., 
129  P.  99.  — w  — 

In  an  action  for  improper  treatment  of  a  knee, 
the  admission  in  evidence  of  a  newspaper  adver- 
tisement describing  defendant's  specialty  as 
"Eye  and  Nose"  was  not  error.— Id, 

1 18  (Wash.)  In  action  for  malpractice,  evi- 
dence held  to  make  a  question  for  the  jury  as 
to  defendant's  failure  to  exercise  the  diligence 
required.— Taylor  v.  Eidd,  129  P.  406. 

A  physician  or  surgeon  is  liable  only  for 
the  injury  and  suffering  caused  by  his  unskill- 
ful or  n^ligent  treatment,  and  not  for  that 
caused  by  the  original  injury.— Id. 

PIPE  LINES. 

See  Eminent  Domafa,  |  28. 

PLATS. 

See  Appeal  and  Error,  §  907. 

PLEA. 

See  Criminal  Iaw,  ||  276,  1088. 

PLEADING. 

See  Abatement  and  Bevival,  8{  17,  77 ;  Action, 
38-57;  Adverse  Possession,  8  110;  Agri- 
culture, 8  10 ;  Appeal  and  Error,  88  91,  193. 
864,  867.  927,  1039,  1170,  1212-  BilU  and 
Notes,  H  332,  481;  Bonds,  I  128;  Brokers, 
8  82:  Clerks  of  Courts,  J  66:  Contempt,  8S 
6&  61;  Contracts,  8  138;  Corporations,  H 
657,  625;  Courts,  f  40:  Damages,  8  158; 
Divorce,  88  &1.  104;  Estoppel,  fS  3,  110; 
Evidence,  8  208;  Executors  and  Administra- 
tors, IS  194,  222;  Fraud,  |  50;  Fraudulent 
Conveyances,  f  269;  Gifts,  1  IS;  Highways, 
I  68;  Indictment  and  Information;  injunc- 
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tioD,  H  118,  122:  Insurance.  U  634,  646, 
686;  Judgment,  U  106.  107;  Landlord  and 
Tenant,  I  22;  limitation  of  Actions,  8S  32, 
182;  Mandamus,  S  154;  Master  and  Serv- 
ant, f  261;  Mechanics'  Liens,  fiS  271,  277; 
Mines  and  Minerals,  I  38 :  Money  Paid,  S  8 ; 
Money  Beceived,  t  17;  Partnership,  §  327: 
Payment,  |  63;  Physicians  and  Suinreons,  I 
11;  Principal  and  Agent,  i  189;  Quipting 
Title,  I  34;  Sailroads,  i  188;  Replevin,  | 
60;  Trial,  S  251;  Trover  and  Conversion, 
«  32.  . 

I.  FO&H  Ain>  AIXEGATIOKS  IR 
OEICERAL. 

I  I  (Or.)  In  equity  as  at  law,  the  office  of  a 
pleading  is  to  inform'  defendant  of  plaintiff's 
cause  of  snit  or  defendant's  grounds  of  defense. 
-BaU  V.  Danton.  120  P.  1032. 

S8  (Ariz.)  An  allegation  that  a  debt  "was 
due  and  owing"  was  a  legal  conclusion  and  an 
unsatisfactory  plea  of  nonpayment — Arizona 
Eastern  R.  Co.  v.  Globe  Hardware  Co.,  129  P. 

not 

18  (CaLApp.)  Statement  of  complaint  in  ac- 
tion for  accounting  that  parties  "entered  into  a 
parol  contract  of  copartnership"  was  not  objec- 
tionable as  a  mere  legal  conclusion.— Doudell  v. 
Shoo,  129  P.  47a 

i  8  (Mont.)  In  action  for  breach  of  wananty, 
an  allegation  that  real  estate  in  another  state 
was  subject  to  a  tax  or  assessment  duly  assess- 
ed and  confirmed,  which  was  "a  lien  and  in- 
cumbrance by  law,"  is  bat  a  mere  legal  con- 
clasion,  and  any  statute  of  tiiat  state  allowing 
levy  of  such  taxes  or  asseBsments  to  he  liens  or 
incumbrances  should  be  set  forth.— BIdpath  v. 
Heller.  129  P.  1054. 

m.  PXXA  OB  ANgWEB.  OBOSS-OOM- 
PXtAIH T.  AlffP  ArriDAVIT 
or  DEFEMSB. 

(A)  DcfmMB  im  0«n«v«l. 

1 85  (Or.)  Where  an  answer  tendered  conid 
have  been  prepared  in  an  hour,  and  no  reason- 
able  excase  was  sbown  for  delay  of  several 
weeks  in  its  preparation  and  service,  an  order 
requiring  bond  for  any  judgment  plaintiff  might 
recover  as  a  condition  for  permitting  an  answer 
out  of  time  was  "just"  within  L.  O.  L.  {  103, 
providing  that  the  court  may  allow  an  answer 
out  of  time  upon  such  terms  as  may  be  just. — 
Kosher  t.  Stuart,  129  P.  491. 

f  93  (Colo.)  Separate  defenses  need  not  be 
consistent  with  each  other.— Denver  Omnibus  ft 
Cab  Go.  T.  Gast,  128  P.  233. 

(O)  Ti«Te«««»  or  DcdIMb  mad  AdmlMlAma, 

1129  (CaI.App.)  Facts  alleged  In  a  verified 
complaint,  and  not  denied  by  the  answer,  are 
deemed  admitted.— Rose  v.  Leiande,  129  P.  599. 

S  129  (Colo.)  An  answer  admitting  that  soma 
one,  to  defendant  unknown,  delivered  to  it  a 
trunk  at  1OT8  Broadway,  hut  as  to  whether 

Slaintiff  was  the  owner  defendant  had  no  suf- 
cient  information  upon  which  to  base  a  be- 
lief, did  not  admit  the  receipt  of  plaintilTB 
trunk  at  1673  Broadway,  but  left  that  matter 
in  issue.— Denver  Omnibna  &  Cab  Co.  v.  Gast, 
129  P.  233; 

IV.  BEPI.ICATION  OB  BEPLT  AlfD 
SUBSEQUENT  PLEADIKGS. 

1 176  (Kan.)  Under  Code  Civ.  Proc  |  134 
<Oen.  St.  1909,  I  5727),  the  fact  that  a  denial 
in  the  reply  was  pregnant  with  one  or  more 
admissions  was  immaterial,  where  the  referee 
compelled  the  parties  to  resort  to  their  proof 
as  if  the  reply  were  of  good  character. — Daniel- 
son  T.  Scott,  129  P.  1190. 

V.  SEBCUBBEB  OB  EXCEPTION. 

I  192  (Cal.App.)  Mere  nncertalnties  and  am- 
biguities in  a  complaint  are  not  ground  of  de- 


murrer—Olcovich  V.  Grand  Trunk  By.  Co.  of 
Canada.  129  p.  290. 

i  1^  (Okl.)  A  demurrer  to  an  answer,  in  that 
the  second  clause  of  the  first  paragraph  was 
not  responsive  to  an  allegation  in  the  petition, 
that  the  third  clause  was  evasive,  and  that  an- 
other paragraph  stated  concluslona  of  law,  and 
was  not  responsive  to  the  allegations  of  the  pe- 
tition, was  insufficient— Galbreath  Gas  Co.  v. 
LIndsey,  129  P.  45. 

VI.  AMENDED  AND  SUPPI.EMENTAL 
PLEADINGS  AND  BEPI.EADEB. 

8236  (Or.)  L.  O.  L.  I  102,  aUowing  amend- 
ment of  pleadings  before  submission  of  cause, 
does  not  give  power  to  allow  an  amendment 
after  final  decree.— Htdton  v.  Holton,  129  P. 

532. 

1245  (Colo.)  Where  the  complaint,  alleged 
defendant's  agreement  to  carry  a  trunk  to  a 
certain  place,  which  place,  if  changed,  would 
not  state  a  new  cause  of  action  or  prejudice 
defendant,  such  allegation  after  failure  of  proof, 
might  be  eliminated  by  amendment  prior  to  a 
new  trial.— Denver  Omnibus  &  Cab  Co.  v.  Gast* 
129  P.  233. 

t  248  (Colo.)  Where  the  cause  of  action  origi- 
nally alleged  wee  to  foreclose  a  mechanic's  lien 
upon  property  against  which  defendant  claimed 
a  prior  Hen,  an  amendment  covering  certain 
items  which  were  included  in  plaintiff's  lien 
statement,  bat  leaving  the  total  amount,  for 
which  a  lien  wu  sought,  less  than  under  the 
original  complaint,  did  not  state  a  new  cause  of 
action.— State  Bank  of  Chicago  v.  Plummer,  129 
P.  819. 

S248  (Colo.App.)  Under  MUIs*  Ann.  Code.  % 
75  (Code  Civ.  Froc.  {  81),  authorizing  amend- 
ments, it  was  permissible,  in  an  action  for  in- 
juries from  the  obstruction  of  a  highway,  to 
permit  the  complaint  to  be  amended  by  aaaing 
to  the  allegation  that  the  highway  was  wrong- 
fully and  negligently  obstructed  the  words, 
"wantonly,  willfully,  recklessly.  Intentional^*'; 
soch  amendment  not  introdudng  a  new  cause 
of  action.— Missouri  Pac.  Ry.  Co.  v.  Atkinson. 
129  P.  50a 

{  248  (Or.)  The  allowing  of  the  insertion  of 
an  allegation  of  the  residence  of  the  plaintiff 
into  the  complaint  In  a  divorce  case  was  "sub- 
stantially to  change  the  cause  of  suit,"  under 
L.  O.  L.  S  102,  since  it  changed  a  void  pro- 
ceeding to  something  efficacious.- Holton  t. 
Holton,  129  P.  532. 

{250  (Kan.)  In  an  action  against  a  piior 
gnardlan  and  hla  aureties,  plaiutiflf  praying  for 
Uie  amount  of  the  bond,  ne  was  entitled  to 
amend  to  conform  to  evidence  Bapporting  a  find* 
ing  for  a  larger  sum  found  to  be  due.— Charica 
V.  Witt,  129  P.  140. 

S258  <CaI.App.)  Where  the  answer  virtuallr 
admitted  the  allegation  of  the  complaint  as  t» 
plaintiff's  ownership  of  the  land,  and  such  ad- 
mission stands  until  the  trial  before  applicatloo 
for  leave  to  amend  by  denying  any  knowledge 
or  information  sufficient  to  enable  defendant  t» 
answer  thereto,  the  court'a  denial  of  leave  to 
HO  amend  was  no  abuse  of  discretion.— Cook  t. 
Suburban  Realty  Co..  129  P.  801. 

{267  iOk\.)  Where  a  cross-petition  allied 
that  by  written  contract  plaintiff  waa  to  pay 
for  certain  party  walls,  it  was  not  error  to  per- 
mit an  amendment  at  the  trial  alleging  that  the 
plaintiff  agreed  to  i>ay  for  the  party  walla,  bat 
that  by  mutaal  mistake  the  written  contract 
did  not  express  the  real  agreement,  and  pray- 
ing for  its  reformation.— Gross  Const  Co.  v. 
Hales,  129  P.  28. 

Where  a  cross-petition  alleged  that  by  writteB 
contract  plaintiff  agreed  to  pay  for  _party  walls, 
an  amendment,  alleging  that  plaintiff  agreed  to 
pay  for  the  party  walla,  but  that  by  mistake 
the  written  contract  did  not  express  the  real 
agreement,  did  not  change  aubatanrially ,  tlie- 
claim  or  defense.— Id. 
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'1 277  (Mont)  In  absence  of  BUpplemental 
pleadings,  all  imaa  are  to  be  determined  as  of 
the  date  of  the  commencement  of, the  action.— 
Bairden  v.  Hedrick,  129  P.  49a 

Z.  mjHO,  SERTIOE.  AXD  Wira- 
DRAW^ 

S  333  (Or.)  Under  L.  O.  L.  «  013.  subd.  5, 
autborjziDK  the  circuit  court  to  make  reason- 
able and  needful  rules,  a  rule  reauiring  service 
of  a  pleadins  before  filing  the  same  is  not  un- 
reasonable, and  a  pleading  filed  In  violation  of 
the  mle  is  properly  stricken.— Kosher  v.  Stnart, 
128  P.  491. 

ZI.  MOTXOlfS. 

{  347  (Okl.)  Where  plaintl£f  alleged  shipment 
under  a  definite  verbal  contract,  and  defendant 
answered  by  general  denial  and  by  pleading  a 
written  contract  wiiich  it  alleged  was  the  only 
one  between  the  parties,  tbe  overruling  of  de- 
fendant's motion  for  judgment  on  the  plead- 
ings because  the  reply,  containing  a  general  de- 
nial  of  new  matter,  was  unverified,  was  not  er- 
ror.—Atchison,  T.  &  S.  F.  Ky.  Co.  v.  Robin- 
son,  129  P.  20. 

■  1347  (Okl.)  Where  plaintiff  alleged  shipment 
of  race  horses  under  a  definite  verbal  contract, 
and  defendant  answered  by  general  dental  and 
.by  pleading  a  written  contract  which  it  alleg- 
ed was  the  only  one  between  the  parties,  the 
overruling  of  defendant's  motion  for  judgment 
«n  the  pleadings,  because  the  reply  containing 
a  general  denial  of  new  matter  was  unverified, 
was  not  error.— Atchison,  T.  &  S.  F.  Ky.  Co. 
y.  Moore.  129  P.  24. 

S  369  (Wash.)  Complaint  which  alleged  the 
death  of  plaintiff's  decedent  from  defendant's 
fiillnre  to  provide  protecting  timbers  in  a  chute, 
and  failure  to  provide  a  proper  ventilating  sys- 
tem, held  to  state  but  one  cause  of  action,  and 
not  to  require  plaintiff  to  elect  between  two 
negligent  acts.— Davies  v.  Rose-Marshall  Coal 
Co.,  129  P.  98. 

XII.  ISSUES,  FBOOF,  AND  VABIANGE. 

S  378  (Colo.)  Where  the  first  defense  was  a 
general  denial,  plaintiff  had  the  burden  of  prov- 
ing all  the  material  allegations  of  his  com- 
plaint, though  other  defenses  in  the  answer 
were  incomplete.— Denver  Omnibus  A  Cab  Co. 
V.  Cast,  129  P.  233. 

S  387  (Colo.App.)  The  proof  must  correspond 
with,  and  be  restricted  to,  the  pleadings.— Den- 
ver City  Tramway  Co.  v.  Gawley,  129  P.  258. 

1388  (Kan.)  Under  Code  Civ.  Proc.  8  134 
(Gen.  St  1909,  §  6727)  declaring  a  variance  im- 
material unless  misleading  a  party  to  his  prej- 
udice, a  reply  speaking  in  the  name  Of  a  firm, 
and  proof  that  one  of  the  partners  owned  all 
the  property  and  effects  which  were  delivered 
to  the  defendant,  are  not  in  fatal  variance.- 
Danielson  v.  Scott,  129  P.  1190. 

Xm.  DEFECTS  Aim  OBJBOTIOHS, 
WATVEB,  ABD  AIDEB  BT  VEB- 
DIOT  OB  JimOMEHT. 

§407  (Utah)  Where  a  complaint  stated  a 
cause  of  action  and  was  sufficient  to  admit  evi- 
dence of  a  written  agreement  without  formal 
allegation  thereof,  any  defect  therein  was  waiv- 
ed by  failure  to  object  by  special  demurrer, — 
Child  V.  Gillis  Const.  Co.,  129  P.  356. 

i  408  (Wash.)  An  objection  to  a  complaint  for 
insufficiency  may  be  taken  at  any  stage  of  the 
proceedings.— Ward  v.  Magaha,  129  P.  395. 

i  422  (Okl.)  Defective  verification  of  a  peti- 
tion on  which  a  restraining  order  was  granted 
ex  parte  was  waived  where  defendant  answered 
to  the  merits  without  objecting  to  the  petition. 
— Galbreath  Gas  Co.  v.  Lindsey,  129  P.  45. 

1427  (Mont.)  Where  defendants  pleaded  plain- 
tilTB  breach,  evidence  of  defenduxts*  waiver  of 
defects  and  acceptance  will  be  given  fnll  con- 


sideration where  admitted  without  oldectlon, 
though  those  affirmative  defenses  were  not 
pleaded. — Tjackman  v.  Simpson,  129  P.  S2S. 

§  433  (Ariz.)  While  an  allegation  that  a  debt 
"was  due  and  owing''  was  a  legal  conclusion, 
the  defect  as  against  a  merely  general  demurr- 
er, was  cured  by  a  judgment,  where  it  dpes  not 
appear  that  it  was  directly  called  to  the  atten- 
tion of  the  court.— Arizona  Eastern  B.  Co.  v. 
Globe  Hardware  Co.,  129  P.  1104. 

Under  Conat.  art  S,  |  22,  an  allegation  that 
a  d^t  "was  due  and  owing,"  though  an  allega- 
tion of  a  conclusion,  will  be  held  cured  by 
judgment,  where  the  issue  of  indebtedness  was 
tried  out  fully^  and  it  does  not  ^pear  that  the 
court's  attention  was  directly  called  to  it, 
though  there  was  a  general  demurrer.- Id- 

PLEDGES. 

See  Chattel  Mortgages.  8  m 

POLICY. 

See  Insurance. 

PORTS. 

See  Municipal  Corporations,  {§  18,  23. 

POSSESSION. 

See  Agriculture,  S  11;  Chattel  Mortgage!,  11 
159.  169;  Forcible  Entry  and  Detainer,  {{ 
9,  12;  Ii^udulent  Conveyances,  |  140;  Game,' 
H  3^,  7;  Intoxicating  Liquors,  fig  139,  226; 
Mines  and  Minerals,  g  55 ;  Mortgages,  $  543. 

POSTNUPTIAL  AGREEMENTS. 

See  Executors  and  Administrator^  I  186. 

PRACTICE, 

See  Appeal  and  Error;  (Tourts ;  Criminal  Law ; 
Trial,  and  other  specific  topics. 

PREFERENCES. 

See  Fraudulent  Conveyances,  {  115. 

PREJUDICE. 

See  Criminal  Law,  8§  1163-1175;  Homicide, 
I  340. 

PREMIUMS. 

See  Insurance,  {  340. 

PRESCRIPTION. 

See  Adverse  Poesession;  Highways,  SI  1|  6; 
Limitati<m  of  Actions. 

presumptions: 

See  Appeal  and  Error,  f|  907-930;  Criminal 
Law,  fS  1141,  1144,  1168;  Kvldence^  ||  80, 
S3,  384;  Highways,  |  68;  Statutes,  f  212. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Banking, 
8  148;  Brokers;  Contribution;  Corporations, 
i§  330,  335,  409-425;  Deeds,  |  64:  Ease- 
ments, I  16 ;  Embezzlement,  %  5 ;  Evidence, 
IS  252,  253,  274,  317.  459 ;  (Sifts,  S  78;  Mas- 
ter  and  Servant,  fi  297 ;  Mechanics'  Liens, 
i  281;  Landlord  and  Tenant  9  76;  Mines 
and  Minerals,  §S  112,  114,  117;  Money  Re- 
ceived, g§  8,  17  ;  Reformation  of  Instruments, 
§  23;  Schools  and  School  Districts,  |  97; 
Witnesses,  SS  52,  56. 

n.  MUTUAL  BIOHTS.  PUTIES.  ABD 

LIABIUTXE8. 
(B)  ConpeasKtloa  *mA  U«a  of  Aveni. 

I  I  84  (Wash.)  Principal  held  entitled  to  offset 
i  against  agent  s  commission  the  amount  which 
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he  WM  damaged  b;  the  agent's  puTChaaing  wheat 
at  a  price,  and  on  terma,  and  iQ  part  of  a  kind, 
not  aathorized  by  the  principal. — Sheeran  t. 
Ford  Grain  Co^  l2»  P.  378. 

Where  an  agent  aathorized  to  buy  wheat  of 
a  certain  kind  purchajsed  wheat  of  another  kind 
vitiiont  iiutractions,  be  was  not  entitled  to  any 
oommission  npon  each  purchase.— Id. 

m.  RIGHTS  Ain>  UABIXmEB  AS  TO 
THIRD  FEB80H8. 

(A)  Fowera  of  Asent. 

S  136  (CaL)  Agent  of  two  corporaHonB  who 
received  plaintiFs  money  for  stock  in  one  and 
diverted  it  to  the  other  corporation  heid  liable 
for  its  repayment  to  plalutlfl.— Gray  T.  EUis, 
129  P.  791. 

<B)  VaAlaelosed  A«eiior* 

I  143  (Utah)  A  contract,  although  In  writing, 
if  not  under  seal,  when  made  in  the  name  of 
the  person  signing  it,  may  be  sued  upon  by  the 
one  in  whose  behalf  it  was  made.— Child  v.  Oil- 
lis  Const  Co.,  120  P.  356. 

Where  an  undisclosed  principal  can  sae  in  his 
own  name  upon  a  contract  made  in  the  name  of 
his  agent,  the  defendant  may  set  up  any  count* 
erclaun  or  defense  he  nmy  have  against  the 
•gent,  arising  out  of  the  contract,  and  which 
existed  before  he  had  notice  of  the  lights  of  the 
undisclosed  principal.— Id. 

(O)  UnantkarlaeA  and  Wronsfal  Aeto. 

i  158  (Okl.)  Where  loss  la  inflicted  on  one  of 
two  innocent  parties  by  the  fraud  of  a  third 
party,  the  material  question  is  which  of  the 
parties  he  was  agent  for,  as  his  principal  must 
bear  the  losa.— Fish  t.  Bloodwortb.  129  P.  32. 

(F)  AetloM. 

S  189  (Utah)  Allegations,  in  an  action  on  a 
written  contract,  that  defendant  entered  upon 
plaintiff's  land  and  removed  gravel  therefrom 
under  the  expreM  agreement  to  pay  for  it  at 
a  certain  rat^  held  soffident  to  admit  proof  of 
the  express  agreement  and  that  it  was  made 
with  tbe  plaintiff's  agent  for  her  benefit,  though 
she  was  not  mentioned  therein. — Child  t.  GiUis 
Const.  Co..  129  P.  366. 

{  194  <OkL>  Where  an  agent  procured  a  loan 
for  his  princioal  and  sent  a  check  for  the  pro- 
ceeds to  a  third  par^,  to  the  order  of  such 
part/  and  tbe  prindpaL  and  the  chedk  was  paid 
to  tlie  third  party  and  he  absconded,  instruc- 
tions. In  an  aptlon  between  principal  and  agent, 
making  the  case  turn  on  whether  the  third  par- 
ty's authority  from  plaintiff  to  indorse  the  check 
was  forged,  were  erroneous;  the  question  of  the 
agency  of  such  party  for  tiie  agent  or  princi- 
pal being  the  controlling  question.— Fish  t. 
Koodworth,  129  P.  82. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  6  1212;  Constitutional 
Law.  S  296 ;  Corporations,  §  416 ;  Executors 
and  Administrators,  {  633;  Frauds,  Statute 
of,  i  143;  Guaranty;  InjunctioD,  |  235; 
Jurtlces  of  the  Peace,  |  169 ;  Municipal  Cor- 
porations, S  847;  Becognisances. 

I.  obeahoit  aks  sxisteroe  or 

BELATIOir. 
(A)  Between  ImdiWdwala. 

S  10  (Utah)  A  building  contractor's  bond  was 
enforceable  though  it  mentioned  tbe  husband 
alone  as  obligee,  while  the  building  contract  was 
signed  by  both  husband  and  wife  as  owners,  and 
though  It  ineorxeetly  stated  the  contract  price. 
— Chrlstensen  r.  Hamilton  Realty  Co.,  1^  P. 
412. 

It  was  not  necessary  that  a  building  contrac- 
tor's  bond  should  mention  both  obligees  where 
tbe  land  on  which  the  bouse  was  to  be  erected 
was  described  in  both  contract  and  bond,  and 
the  date  of  the  contract  was  given  in  both.— Id. 


H.  NATURE  AHD  JBATBU'l'  OF  UA. 
BHiITT  OF  MVBMVTm 

1 99  (CaLApp.)  A  bond  to  secure  the  per- 
formance of  a  building  contract  attached  there- 
to, which  provided  that  it  should  be  void  if  the 
contractors  faithfully  com|;died  with  the  condi- 
tions of  the  contract,  made  the  surety  a  party 
to  tbe  contract — Callan  v.  Empire  State  Sure- 
ty Ca,  129  P.  978. 

A  surety  bond  may  Incorporate  by  reference 
other  contracts  or  written  Itkatruments.  or  be 
conditioned  for  the  performance  of  agreements 
contained  in  such  instruments,  in  which  case 
the  bonds  and  contracts  should  be  construed 
together.— Id. 

Under  Civ.  Code,  f  2837,  providing  that,  in 
interpreting  suretyship  contracts,  the  same  rule 
should  be  observed  as  in  other  contracts,  such 
a  contract  should  be  ftdrlr  construed  to  effects- 
ate  its  object,  not  dUtornng  the  natnnl  mean- 
ing of  its  language  or  raising  onreaaonable  im- 
plications.— Id. 

S  82  (Cal.App.)  Under  a  bond  insuring  per- 
formance of  a  building  contract  conditioned  for 
compliance  with  the  terms  of  Uie  contract,  tbe 
surety  was  liable  for  necessary  excess  coat  to 
the  owner  of  comirieting  the  building,  on  aban- 
donment by  the  contractor  after  furnishing 
material  and  labor  for  which  liens  had  been 
filed,  as  well  as  loss  of  rentals  by  failure  to' 
conu>lete  within  the  time  fixed.— CaiUm  r.  Ska- 
pire  State  Surety  Co^  129  F.  97& 

m.  DISOHABGB  OF  ■VBBTT. 

1 97  (Utah)  The  rule  that  any  material  altem- 
tion  in  the  terms  of  the  oririnal  c<»it>act  re- 
leases the  sureties  applies  only  after  the  terms 
of  the  obUgation  are  ascertained.— Chrlatenan 
V.  Hamilton  Realty  Co.,  129  P.  412. 

iI23  (Wash.)  Actual  notice  of  the  principal's 
Bult  to  only  three  of  the  eight  sure  ties  on  a 

bond  is  not  binding  on  the  other  five. — Robinson 
Mfg.  Co.  V.  Bradley,  129  P.  382. 

f  128  (Utah)  A  surety  on  the  boud  of  a  build- 
ing contractor  was  not  discharged  by  a  sup- 
plemental agreement  between  the  contractor  and 
the  owner,  by  which  the  contractor  agreed  to 
erect  a  retaining  wall  as  compensation  for  de- 
fects in  the  performance  of  tne  building  con- 
tract ;  the  surety  having  consented  to  endi  sup- 
plementary contract— Cbristensen  t.  Hamilton 
Realty  Co.,  129  P.  412. 

The  surety  on  a  building  contractor's  bond 
may  ctmsent  to  a  modification  of  tbe  building 
contract,  or  may  ratify  tbe  modification  as  In 
the  case  of  other  contracts. — Id. 

A  surety,  consenting  to  an  agreement  in  com- 
promise of  a  building  contractor's  breach  and 
subsequently  approving  his  repudiation  of  such 
i^reement,  heta  liable  for  the  breadi  oC  the 
original  contract- Id. 

rr.  BEKEDIBS  OF  OBBDrTOBS. 

f  160  (Utah)  Evidence  of  correspondence  be- 
tween owner  and  his  attorney  and  president  of 
bonding  company  held  admissible  upon  issue 
whether  bonding  company  had  consented  to 
modification  of  building  contract-^Thrlatensett 
T.  Hamilton  Realty  Co..  128  P.  412. 


PRIORITIES. 
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PRIVILEGE. 

See  Process.  $  119 ;  Witnesses,  U  296.  80& 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander.  {{  34,  41,  1(0,  123; 
Witnesses,  «|  215-22a 
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PROCESS. 

See  Appeal  ud  Error,  |  78 ;  Attachment,  Sf  li 
219 ;  Clerkg  of  Courts,  fi  14 ;  Coatempt,  |  40; 
CorporationB,  {  642;  Injunction;  Judgment, 
H  17,  490,  944,  961 :  Justices  of  the  Peace, 
S  80;  Taxation,  |  708;  Witnesses,  {  2. 

I.  NATURE,  ISBTTAHOE,  BEQPISITES, 

1 1  (CaLApp.)  A  snnunons  Is  the  process 
whereby  parties  defendant  are  brooght  Into 
conrt,  so  as  to  Rive  the  eoort  jnrisuction  of 
their  persons.— Nulls  v.  Justices'  Court  of  Los 
Angeles  Tp.,  129  P.  472. 

124  (Or.)  The  copy  of  the  summons  serred 
on  defendant  must  be  read  in  connection  nitfa 
the  complaint  attached  thereto,  in  order  to  ex- 
plain any  apparent  ambiguity  in  the  summons; 
and  failure  of  the  summons  to  state  the  venue, 
and  its  statement  tliat  judgment  would  be  tak- 
en on  de^nlt,  as  prayed  in  tlie  ccKupbint,  wore 
defects  cured  hy  the  oompIaint—First  Nat 
Bank  t.  Busk,  l29  P.  121. 

H.  BERVIOB. 
<A)  Personal  SerrlM  In  Oeneral. 

165  (Kan.)  Where  defendant's  trip  to  Kan- 
sas CSty,  Mo.,  where  he  was  serred  with  pro- 
cess, was  not  induced  any  act  of  plaintiff, 
a  mere  statement  by  plointiS's  attorney  that 
the  contemplated  action  would  be  brought  In 
Kansas  did  not  show  that  the  service  in  Mis- 
souri was  fraodnlent.— MclAin  t.  Pa^er,  129 
P.  1140. 

(O  PwblleatloB  or  Otkev  Hotlec, 

i  1 1 1  (Colo.App.)  The  provision  of  Oiv.  Code, 
I  46,  permitting  service  by  publication,  is  mode 
from  necessity,  and  the  legal  presumption  that 
such  publication  has  come  to  defendant's  no- 
tice is  not  open  to  collateral  attack.— Webster 
V.  Heginbotham,  129  P.  669. 

The  code  provision  that  the  court  shall,  in 
every  sta^  of  an  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substandal  rights  of  ttie 
parties,  applies  to  a  proceeding  in  wltieli  tiie 
court  takes  jurisdiction  npon  service  hy  pob- 
Ucation.— Id. 

(S)  FplTtl«v«s  MiC  BzensptlOMS. 

{119  (Nev.)  A  nonrerident  who  vidnntarily 
brought  suit  within  the  state  was  not,  while  at- 
tending  on  such  suit,  immune  from  being  serv- 
ed witn  summons;  Bev.  Laws,  8  6445,  exempt- 
ing persons  from  dvil  arrest  while  In  attend- 
ance upon  court,  not  applying.— Tiedonaun  t. 
Tiedenuum,  128  P.  S18. 


PROFITS. 


See  Beceivers. 


PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  loss,  see  Insarance,  H  128.  665L 

PROPERTY. 

See  Intozkating  Liquors,  |  826. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  $8  742-764 ;  Trial,  8f  191. 
194. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  8$  158.  247,  286,  289. 


PUBLICATION. 

See  Process,  |  111. 

PUBLIC  IMPROVEMENTS. 

Sea  Ifunldpol  Corporations,  H  298-618. 

PUBLIC  UNDS. 

See  Gonstitntional  Law,  {  33 ;  Mines  and  Min- 
-erolB,  88  9-44. 

Waters  and  Water  Courses,  f  8  &-33. 

n.  nVSVET  AMP  DI8POSAI.  OF  LAHIW 

or  UElTliU  STATES. 
(B)  BtatelOT,  BMlM,  «■<  l*»BS««aorr  HIvU*. 

8  39  (Ohl.)  Devolution  of  title  to  lots  on  town 
sites  in  the  Cheyenne  and  Arapahoe  country 
reserved  for  county  seats  by  the  Secretary  tn 
the  Interior  is  governed  by  U.  S.  Rev.  St.  H 
2387.  2388  (U.  S.  Comp.  St  19017  pp.  1467, 
1458),  and  the  town-site  laws  of  Kansas,  as 
modified  by  Act  Cong.  March  3.  1891.— League 
V.  Town  of  Talogm,  129  P.  702. 

The  authority  to  reserve  not  to  exceed  one 
section  of  land  in  each  county  In  the  Cheyenne 
and  Arapahoe  country  for  county  seat  purposes, 
conferred  by  Act  Cong.  March  3,  1891,  1  17, 
on  the  Secretary  of  the  Interior,  gave  him  pow- 
er to  set  aside  for  municipal  needs  such  lots 
in  the  town  site  as,  in  his  judgment,  were  neces- 
sary.—Id. 

8  39  (OhL)  Where  a  town  site  is  entered  un- 
der Rev.  St.  88  2387,  2388  (U.  S.  Comp.  St. 
1901,  pp.  1457,  1458),  and  the  town-site  laws 
of  Kansas  put  in  force  in  Oklahoma  by  Act 
March  3,  im.,  c  643,  {  17,  26  Stat.  1026,  the 

ftrohate  jndge  takes  title  in  trust ;  and  where  a 
Dt  is  continuously  in  the  occupancy  of  a  prior 
settler  be  is  not  deprived  of  his  right  by  award 
of  the  town-site  cfnnmissioners  and  a  subsequent 
deed  by  the  judge  to  'another.— Walter  Realty 
Co.  V.  Jones,  129  P.  84a 

S^udings  of  town-site  CMnmlssloners  appoint- 
ed by  the  probate  judge  are  only  advisoir;  and 
the  court  may,  on  a  proper  showing,  te-ezamine 
the  qnMtions.— Id. 

(0  ProMeClBva       iMaA  Oflee. 

8  103  (Cal.)  After  a  patent  has  issued  con- 
veying public  land,  no  further  departmental  in* 
terference  is  legally  possible,  the  jurisdiction  of 
the  Secretary  of  the  Interior  being  limited  to  a 
request  that  proceedings  be  Instituted  to  annul 
the  patent.— Southern  Pac.  B.  Co.  v.  Jackson 
on  Co.,  129  P.  276. 

8  t08  (Cal.)  A  determination  by  the  Interior 
Department,  approved  by  the  Secretary,  that  a 
patent  to  certain  public  land  to  plaintiff  rail- 
road company  was  based  on  the  supplement  to 
an  indemnity  list,  and  not  on  the  original  se- 
lection, and  covered  the  land  in  controversy, 
held  conclusive  on  the  courts. — Southern  Pac 
B.  Co.  T.  Jackson  OU  Co.,  129  P.  276. 

(M)  C— •yeye— ,  CoBtraeta,  anA  ■zmv> 

tlOBB. 

8  135  (Or.)  Under  Acts  Cong.  Aug.  18,  1894. 
and  June  11,  1890,  and  Laws  1901,  p.  378  (B. 
&  C.  Comp.  I  3283  et  seq.)  98  2,  4,  6.  and  10, 
the  state  land  board,  in  contracting  for  the  rec- 
lamation of  desert  lands,  could  not  prevent  die 
contractor  tram  alienating  its  contractor's  liens 
or  possessory  interest;  and  hence  provisions  for- 
bidding purchase  of  water  rights  and  release  of 
liens  or  settlement  upon  the  lands  was  void, 
especially  in  view  of  the  act  of  February  24, 
1909  Oi.  O.  L.  I  8800  et  seq.)  J  12.-8Ute  v. 
Des  dintei  Lai^  Co.,  129  P.  764. 

PUBLIC  NUISANCE. 

See  NniBBnce,  8  12. 
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PUBLIC  SCHOOLS. 

See  Schoola  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Gacrien;  BailroadB;  Street  Railroads; 
l^Blegraplts  and  TdepIioneB. 

PUBLIC  TRIAL 

See  Oiimlnal  Law,  |  635. 

PUNISHMENT. 

See  Contempt,  if  30-67;  Criminal  Law,  K 
1183,  120eC  1213:  Jury,  i  24;  Sodomy. 

PUPILS. 

See  Sclio<^  and  Scliool  Districts,  |  1S4. 

PURGING. 

See  Contempt,  {  S8. 

QUAUFICATIONS. 

See  Elections,  i  84. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

Se^  Criminal  Law,  »  742-764;  Trial,  H  1S», 
148. 

QUIETING  TITLE. 

See  Deeds,  t  193;  Estoppel,  i  68;  Evidence.  8 
274 ;  Judgment,  K  490,  496,  570,  744 ;  Lim- 
itation of  Actions,  i  39;  Mines  and  Minerals, 
I  88;  Stipulations;  Waters  and  Water 
Conraes,  |  WZi  Witnesses,  |  160. 

X.  RIGHT    OFACnOH    AKD  DeI 

rrarsBs. 

1 7  (Idaho)  Where  plaintiff  made  a  valid  ten- 
der to  the  purchaser  under  mortgage  foreclosure 
within  the  time  required  to  redeem  and  the  ten- 
'der  was  refused,  plaintifE  was  entitled  to  have 
his  title  in  the  land  quieted  as  against  the  pur- 
chaser's interest— Keller  t>  GlaA,  129  P.  021. 

I  14  (Idaho)  Where  plaintiff  made  a  vaHd 
tender  to  redeem  from  foreclosure  within  the 
time  required,  but  defendant  refused  the  tender 
which  was  thereupon  withdrawn,  and  within  two 
days  thereafter  defendant  offered  to  accept  the 
same,  complainant  in  a  suit  to  quiet  title  was 
only  entitled  to  a  decree  on  condition  bt  paying 
the  amount  required  to  redeem  under  the  rule 
that  "he  who  seeks  equi^  most  do  equity."— 
Kelley  T.  Clarfc.  129  P.  &tl. 

I  19  (C^l.App.)  A  tender  of  the  amount  dne 
on  the  mortgage  is  not  a  condition  precedent 
to  on  action  by  the  mortgagor  against  the  mort- 
gagee to  determine  the  amount  and  extent  of  the 
lien  under  Code  CIt,  Proc.  {  738.  relative  to 
actEons  to  determine  adverse  claims. — Mentry  v. 
Broadway  Bank  &  Trust  Co.,  129  P.  470. 

9  21  (Cal.App.)  An  action  under  Code  Civ. 
Proc.  t  738k  may  be  brought  by  an  owner 
against  a  mortgagee  to  determine  the  amount 
and  extent  of  the  mortgage  lien;  a  mortgage 
being  an  adverse  claim  within  the  statute. — 
Mentry  v.  Broadway  Bank  &  Trust  Co.,  120  P. 
4T0. 

n.  FBOOEEDIHGB  JdTD  BELIEF. 

S27  (Colo.App.)  The  statntoryaction  td  quiet 
e  is  an  action  quasi  in  rem. — ^Webster  v,  lleg- 
Inbotham,  129  P.  5G9. 

1 34.  (Wash.)  Complaint  in  action  to  quiet  ti- 
tle and  for  partition  held  to  state  a  cause  of 
action  under  Item.  &  Bal.  Code.  j|  785,  provid- 
ing a  cause  o£  action  for  remoriog  a  cloud 
from  title.— Crowley  v.  Byrne,  120  P.  113.  I 
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{49  (Wash.)  In  an  action  to  quiet  title,  or 
in  an  action  to  remove  a  cloud  on  title  brongtit 
under  Bem.  ft  Bal.  Code,  |  785,  httd,  that  de- 
cree quieting  title  might  be  baa  notwitlistand- 
ing  absolute  invalidity  of  the  claim  or  estate 
moved  against.— Crowley  v.  Byrne,  120  P.  113. 

QUO  WARRANTO. 

n.  JimiBDIOTION.  PBOGEEDnrOS, 
AlTD  BELIEF. 

f  34  (Nev.)  The  court  has  jurisdiction  to  al- 
low a  writ  of  qao  warranto  on  the  relation  of  a 
defeated  candidate  for  a  state  office  to  contest 
the  election.— State  v.  Baker.  120  P.  4^^ 

It  57  (Nev.)  Under  Gomp.  Laws.  M  ^270,  8280; 
the  court,  in  quo  warranto  to  contest  an  elec* 
tion,  has  authority  to  appoint  a  commissioner 
to  count  the  undisputed  ballots  and  report  the 
actual  ballots  in  dispute.— State  t.  Baker,  120 
P.  462. 

RAILROADS. 

See  Carriers:  Commerce,  I  27;  Oonstiltntional 
I^w,  U  62,  241,  297;  Eminent  Domain.  IS 
2,  106,  276;  Master  and  Servant,  If  276,  278; 
Municipal  Corporations,  |  63 :  Offlcers.  i  6 ; 
Htreet  Bailroeds;  Triad.  1  2SL 

L  OOETBOL  AEP  BSOPLAlIOE  IN 
OBEEBAL. 

1 6  (Colo.)  Railroad  Commission  Act  1910, 
being  essentially  remedial,  should  be  liberally 
construed  to  accomj^ish  its  object— Colorado  ft 
S.  By.  Co.  T.  State  K.  Commission  of  CMorado. 
129  P.  606. 

i  9  (Colo.)  Burden  held  to  be  on  railroad  com- 
pany to  show  that  resumption  of  traffic  over  an 
abandoned  portion  of  its  line,  as  directed  by  the 
Ballroad  Commission,  would  snbject  It  to  a  loss. 
—Colorado  &  S.  By.  Co.  v.  Sute  R.  Commis- 
Hion  of  Colorado,  129  P.  500. 

In  determining  whether  resumption  of  traffic 
over  an  abandoned  portion  of  a  railroad,  as  di- 
rected by  tbe  Railroad  Commission,  would  sub- 
ject the  company  to  a  loss,  interest  on  bonds 
and  investments,  which  could  not  be  materially 
different  whether  the  road  was  operated  or  not, 
should  not  be  taken  into  account— Id. 

rr.  LOOATIOE  OF  BOAD,  TBBMim, 
AHD  BTATIOEI. 

1 49  (Wash.)  Under  the  substantially  direct 

provisions  of  Laws  1911,  c  117,  {  13,  a  rail- 
road company  could,  with  the  d^'s  consent, 
maintain  a  commercial  side  track  for  the  ez- 
duslve  use  of  a  private  shipper. — De  Kay  t. 
North  Takima  ft  V.  By.  Co..  120  P.  674. 

TL  OOOTTBUOTIOW,  MAIETEyAWOE. 
AKD  EQUIPMENT. 

1 98  (Kan.)  Tbe  power  of  a  city  to  open  a 
street  throngh  a  railway  embankment  obstruct- 
ing it,  leaving  the  railway  tracks  upon  a  via- 
duct, IB  not  a  judicial  question ;  and  the  courts 
can  interfere  only  because  of  some  constitu- 
tional impediment  or  lack  of  le^alative  author- 
ity, or  because  the  conduct  of  tbe  city  is  so 
arbitrary  and  subversive  oi  private  rights  as  to 
indicate  an  abuse  at  power.— Cl^  of  Emporia  v. 
Atchison.  T.  ft  S.  F.  By.  Co.,  129  P.  161. 

In  such  case  tbe  fact  that  the  opening  of 
another  street  would  accommodate  tbe  interests 
of  a  street  railway,  and  the  alleged  ezistence  ot 
a. sewer  In  the  embankment  are  not  valid  oh- 
jectioDS  to  tbe  ordinance.— Id. 

I  [|3  (Wash.)  Bailway  company  which,  in 
constructing  its  railway,  took  down  the  fenceM 
across  its  right  of  way,  permitting  cattle  to 
wander  over  its .  right  of  way  onto  adjoining 
land,  held  liable  for  tlie  damages  snstained. — 
Hubert  v.  Connell  Northern  By.  Co.,  120  P. 
105. 
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USaU,  AXD  MOBTOAOES. 

(A)  lf««««  mm*  Bztcmt  of  Uabtlltles. 

S  159  (Colo.)  Where  plaintiff  was  employed  aa 
superintendent  in  the  constractioD  of  a  tunnel 
at  an  agreed  price  per  month  and  his  expenses, 
the  expenses  incurred  in  construction  were  a 

Jtart  01  his  comDensation,  so  as  to  be  the  snb- 
ect  of  a  laborer's  lien.— State  Bank  of  Chicago 
T.  Plummer,  129  P.  819. 

$171  (Colo.)  Where  a  railroad  tunnel  was  to 
be  constructed  as  one  structure  when  plaintiff 
commenced  work  thereon  as  superintendent,  and 
contracted  bj  separate  contracts  to  construct 
several  parts  of  such  tunnel,  the  work  under 
each  contract  is  not  a  separate  structure,  but 
a  lien  may  be  had  upon  the  entire  tonnel  for 
each  contract,  under  Ber.  St  1908.  {  402T.— 
State  Bank  of  Chicago  t.  Plnmmer,  1^  P.  819. 

(B)  Foreolositr«  ot  Liens  and  HortBaces. 

S  188  (Ariz.)  In  an  action  to  enforce  a  me- 
chanic's lien  on  a  railroad,  allegations  that 
teams  Were  furnished  the  contractor  "for  th« 
purpose  of  constmctiDK  the  line  of  railroad, 
and  that  such  teams  were  employed  for  the 
purpose,  and  did  construct  the  said  line,"  were 
sufficient  to  show  that  the  teams  were  actuaDy 
used  in  the  work.— Arizona  E^astem  R.  Go.  t. 
Globe  Hardware  Ck>.,  129  P.  1104. 

X.  OPERATIOH. 
(A)  Datr  to  Opernte. 

{2(4  (Colo.)  Railway  corporations  are  organ- 
ized for  public  purposes,  and  have  been  granted 
valuable  franchises  and  privileges,  and  primarily 
owe  duties  to  the  public  of  a  higher  nature  than 
that  of  earning  large  dividends  for  their  share- 
holders.—Colorado  &  S.  Ry.  Co.  V.  State  B. 
Commission  of  Colorado,  129  P.  506. 

In  the  absence  of  a  statute  limiting  its  pow- 
er, a  railway  company  is  vested  with  a  wide  dis- 
cretion la  operating  its  line  of  road,  but  this 
discretion  ia  not  absolute,  and  must  be  exercis- 
ed with  due  regard  to  the  public  welfore.— Id. 

A  railroad  company,  by  accepting  from  the 
state  its  franchise,  rights,  and  privileges,  be- 
comes bound  to  operate  the  road  when  construct- 
ed In  the  manner  and  for  the  purpose  contem- 
plated by  its  charter.— Id. 

(B)  Itatntovr,     Mnnlelpnl,     nnd  oael«l 
Recnlatflons. 

S  223  (OoloO  Neither  Const  art.  15,  S  3,  nor 
Mills'  Ann.  St.  i  602.  constituted  a  surrender 
by  the  state  of  its  power  to  reasonably  control 
the  operation  of  railroad  trains  within  its  ju- 
risdiction.— Colorado  &  S.  By.  Co.  v.  State  B. 
Commission  of  Colorado,  129  P.  S06. 

S  227  (Colo.)  Under  Railroad  Commission  Act 
1910,  i{  2, 12,  26,  27,  Railroad  Commission  held 
to  have  power  to  direct  a  railroad  company  to 
resume  traffic  over  an  abandoned  portion  of  its 
line,  and  direct  what  freight  trains  shall  be  op- 
erated thereover,  where  such  abandonment  caus- 
es great  inconvenience  to  the  public— Colorado 
&  S.  By.  Co.  V.  State  B.  Commission  of  Colo- 
rado, 129  P.  fioe.' 

Railroad  Commiasltm  Act  1910,  |§  2,  3,  S, 
12,  held  to  authorize  the  Railroad  Commission 
to  direct  the  running  of  passenger  trains 
over'  an  abandoned  portion  of  a  railroad,  al- 
though the  act  does  not  expressly  authorize  it 
to  direct  the  ranning  <tf  passenger  trains.— Id. 

A  railroad  company,  operating  a  number  of 
lines  as  one  system,  is  not  absolutely  excused 
from  operating  a  particular  portion  of  its  Hue 
merely  because  such  operation  will  result  In  a 
loss,  where  the  operation  of  Its  whole  system 
produces  a  profit,  and,  where  It  has  abandoned 
operation  of  a  part  of  Its  line,  it  may  be  com- 
pelled by  the  Railroad  Cotmnission  to  resume 
such  operation. — Id. 


<n)  iMjnrlca  to  Animals  on  or  noar  Tvaeks. 

1411  (Kan.)  Cattle  guard  act,  being  intended 
to  protect  the  owner  of  improved  or  fenced 
land  against  the  depredations  of  domestic  an- 
imals, did  not  impose  liability  on  a  railroad 
company  for  killing  plaintifTs  horsea  which 
passed  from  his  premises  across  a  highway  over 
a  cattle  guard  and  onto  the  railroad  right  (tf 
way;  the  gnard  being  located  where  the  rail- 
road entered  the  fenced  land.— Wood  t.  Union 
Pac.  R.  Co.,  129  P.  193. 

{415  (Okl.)  In  an  action  for  kilting  stock  on 
a  track,  it  is  error  to  Instruct  that  tibe  em- 
ployes on  the  train  must  keep  a  lookout  to  dis- 
cover animals  on  the  track  in  such  cases;  It 
being  the  duty  of  the  employ^  to  ezeicise  or- 
dinary care  to  avoid  Injury  after  discovery,— 
St.  Louis  &  S.  F.  R.  Co.  v.  Hardcaty,  129  P. 
739. 

1441  (Okl.)  In  the  absence  of  proof  that  the 
place  where  animals  were  killed  by  a  train  was 
exempt  from  the  law  prohibiting  th^r  running 
at  large,  it  will  be  presumed  viat  they  were 
so  prohibited.— St.  Louis  &  S.  F.  B.  (3o.  v. 
Hardesty.  129  P.  789. 

ri)  Fivea. 

S  48t  (Mont.)  While  the  injury  to  grass  roots 
from  a  Are  caused  by  the  negligent  operation  of 
a  locomotive  is  one  to  the  freehold,  and  the 
measure  of  damages  is  the  difference  in  the 
valne  of  the  land,  yet  evidence  of  the  time  nec- 
essary for  the  meadow  to  regain  its  former 
stand  of  gntss  is  admissible.- ^i^rron  t.  Great 
Northern  By.  Co.,  129  P.  1<»5. 

£vidence  of  the  value  of  a  crop  of  grass  lost 
by  reason  of  such  Are  Is  admissible,  though  the 
injury  be  one  to  the  freehold.— Id. 

8482  (Mont.)  In  an  action  against  a  rail- 
road company  for.  fire  caused  by  its  negligent 
operation  of  a  lof»>motive,  evidence  held  to  sup- 
port a  verdict  for  plaintifiF.— Marron  v.  Great 
Northern  By.  Co.,  129  P.  1055. 

RAPE. 

See  Criminal  Law,  $S  800,  1172;  Indictment 
and  Information,  S  188. 

I.  OFFENSES   Am  RESFOKSIBIi;.ITT 
THEREFOR. 

S  15  (Kan.)  Attempt  to  commit  rape  is  not  a 
degree  of  the  crime  of  rape,  but  Is  a  separate 
offense.— State  v.  Gathridge,  128  P.  1148. 

H.  PBOSEOUnOir  ANDPUinSKMBBT. 
<0  Trial  and  Kovlew. 

IS9  (Kan.)  In  a  prosecution  for  rape,  under 
Cringes  Act,  |  31,  it  was  not  necessary  for  the 
court  to  charge  as  to  the  offense  defined  in 
Crimes  Act,  S  41,  which  includes  the  offense  of 
G^h^'i29Til^**°^'  rape.-St.f  r. 

RATE 

See  Constitutional  Lew,  |  70:  Telegraphs  and 
SIS^TA^  ^'   Water. l3rw;S; 

RATIFICATION. 

See  Brokers,  |  43;  Corporations,  <  Bk- 
ecutors  and  Administrators,  {  222. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entxy  and  Detainer- 
Partition;  Quieting  Title.  ' 

RECEIPTS. 

See  Evidence,  |  408. 
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RECEIVERS. 

S«e  Action,  |  88 :  Appeal  and  Error.  {  69 ;  Coz^ 
porations,  |S  667.  605,  626. 

X.  HATTJKE  AWD  GROUWDS  OF  BE- 
CEIVERSHIF. 
(B)  Ovonnds  of  Appolmtment  of  Kceelver. 

8  19  (OH.)  Under  Comp,  Laws  1909,  8  5772, 
where  the  reote  and  profits  of  land  in  litiga- 
tion are  being  removed,  a  receiver  aliould  be 
appointed  without  reference  to  the  probable  in- 
solvenc?  of  the  par^  against  whom  the  pro- 
ceedings are  bronghL— Hughes  t.  Garrelts,  129 
P.  43. 

RECEPTION  OF  EVIDENCE 

Se«  Trial.  il  59-89. 

RECOGNIZANCES. 

I  I  (Kan.)  Oliere  is  no  distinction  in  Kansas 
between  a  "recognizance."  and  a  "bond,"  but 
the  words  are  used  interchangeably;  a  "recog- 
nizance" being  an  acknowledgment  of  record  of 
a  pre-existing  debt  owing  by  the  cognizors  to 
the  sUte  as  principaL— State  t.  Price,  128  P. 

94a 

RECORDS. 

See  Adoption.  S  17:  Adv.Tse  Pos^-i'ssiori.  5g  .S2, 
93:  Appeal  and  Error,  g§  248,  520-ClKl.  Sr4. 
iS8,  ld03,  1010 ;  Banks  and  jSanking,  §  Ti ; 
Chattel  Mortgages.  i!§  97.  156;  Costs.  8  2.56; 
Criminal  L-aw,  fg  4.1(1.  1087  1104.  1130.  1144; 
Dedication,  S  53:  Estopii.  l,  §  ^ ;  EvuleiKie, 
Sfi  158,  178;  Executors  and  Administijiturs, 
I  888;  Grand  Jury,  |  27;  Indians,  S  27; 
Intoxicating  liiqaors,  8§  3.3,  233 ;  Judpmont. 
S  041:  Limifntim  of  At-rions,  {  96;  Mines 
and  Minernls,  $  38;  Nnmes,  |  16;  Vendor 
and  Purchaser,  {  231. 

RECOUNT. 

See  ElecHons,  |  299. 


REDEMPTION. 


See  Mortgagee. 
Taxation,  {|  ( 


^        543,  659,  605.  6081^  ; 


REFERENCE. 

See  Appeal  and  Error,  8  220;  Jary,  S  1^ 

n.  BEFEBEES  AlTD  FBOCEEDnTOS. 

{55  (CaLApp.)  Where  defendants  had  actual 
notice  that  the  referee  must  take  testimony, 
and,  by  the  exercise  of  a  little  diligence,  could 
have  asceruined  the  time  and  place  at  which 
such  testimony  was  to  be  taken,  notice  to  them 
of  such  time  and  place  was  not  essential.— Doo- 
dell  V.  Shoo.  129  P.  478. 

861  (Cal.App.)  Where  the  failure  of  defend- 
ant or  his  attorneys  in  an  action  for  a  part- 
nership accounting  to  attend  the  hearing  be- 
fore the  referee  was  due  to  their  own  negli- 
gence, they  could  not  complain  that  the  hearing 
was  held  u  their  atwence.— Doudell  t.  Shoo,  129 
P.  478. 

REFORMATION  OF  INSTRUMENTS. 

I.  BIGHT  OF  ACTION  AKS  BEFENSES. 

8  17  (Wash.)  Parties  having  attempted  to  put 
in  writing  an  agreement  actually  entered  into, 
bat  failed  because  of  mistake  of  themselves  or 
of  the  scrivener,  the  instrument  may  be  reform- 
ed to  express  the  true  a^eement.— Sillwn  t. 
Pacific  Brewing  &  Malting  Co..  129  P.  581. 

8  18  (Okl.)  Where,  by  a  mistake  as  to  the  ef- 
fect of  the  language  used,  a  writing  does  not 
truly  express  the  contract,  equity  will  relieve. 
— Grost  Const  Go.  t.  Hales,  129  P.  28. 


8  23  (Wash.)  A  psrty  is  not  estopped  to  have 
an  instrument  reformed  for  mistake  because, 
when  it  was  presented  to  its  agent  for  execu- 
tion, he  was  somewhat  negligent  in  failing  to 
discover  that  it  did  not  express  the  true  agree- 
ment—Silbon  T.  Pacific  Brewing  ft  Maltii«  Ca, 
129  P.  681. 

a.  PBOCEEDnros  ams  belief. 

8  31  (Wash.)  Reformation  of  an  instrumeDt 
for  mistalce  may  be  had  in  any  proceeding  or 
action  in  a  court  having  equitahle  iorisdlctioii, 
where  a  party  to  the  agreement  seeks  to  take 
advantage  of  the  mistake.— Silbon  r.  Pacific 
Brewing  ft  Malting  Co..  129  P.  681. 

REFRESHING  MEMORY. 

See  Witnesses.  H  267,  25& 

REHEARING. 

See  Appeal  and  Brror,  fl  832,  833;  Czimlml 
Law,  f  1138 ;  Habeas  Corpus,  {  90. 

REINSTATEMENT. 

See  Jnsticefl  of  the  Peace,  {  169l 

REINSURANCE. 

See  Insnrance,  8S  684,  686. 

RELEASE 

See  Easements,  8  28;  Executors  and  Adminis- 
trators^ 8  ^85;  Guardian  and  Ward,  {  177; 
Municipal  Corporations,  8  445. 

REMOVAL 

See  Execntora  and  Administrators,  |  35;  Mo* 
nidpal  Corporations,  81  671,  697. 

RENDITION. 

See  Judgment,  |  212. 

RENEWAL 

See  Bills  and  Notes,  1  430:  Chattel  Mortgages, 
8  97;  Landlord  and  Tenant,  Sfi  83.  85^. 

RENT. 

See  Receivers. 

REPEAL 

See  Statutes.  ||  158-167. 

REPLEVIN. 

See  Chattel  Mortgages.  88  38,  40,  172;  Tenue. 
8  32. 

m.  FBOCEEDIirOS  FOB  TAKING  AED 
BESELITEBT  OF  FBOFEBTT. 

1 25  (Okl.)  Though  under  Comp.  Laws  1909.  I 
5687,  plaintiff  seeking  immediate  possession  of 
personalty  must  make  the  statutory  affidavit 
and  bond  and  procure  an  order  ot  delivery,  the 
right  to  main^n  the  action  and  to  a  trial  of 
the  main  issue  is  not  dependent  upon  such  pro- 
ceding.— Scott  T.  Smith,  129  P.  49. 

846  fColcApp.)  Where  the  owner  of  intoxi- 
cating liquor  which  had  been  confiscated  tiy  the 
city  retook  it  in  replevin,  the  owner's  rights 
were  those  of  s  bailee,  who  mi^ht  be  required 
to  returu  the  proper^  to  the  city;  and  conse- 
quently, in  case  of  destruction  the  owner  as 
bailee  might  recover  its  value. — ^Houston  T. 
Walton,  129  P.  263. 

IV.  PIXADHfO  AMB  EVmEEOE. 

8  69  (Okl.)  Where,  in  replevin,  the  answer 
contains  a  general  denial,  the  title  of  plaintiff 
is  put  in  issue,  and  the  answer  states  a  defense. 
—Bancroft-Whitney  Co.  t.  Mayfield.  129  P. 
702. 
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REPLICATION. 

See  Pleading,  i  176. 

REPLY. 

See  Pleading.  {  176. 

REPORT. 

See  Appeal  and  Error,  |  220;  Gountfes,  S  47. 

REPRESENTATIONS. 

SM^Bzchange  of  Pxopertr.  i  8;  Fiand,  H  U, 

REQUESTS. 

For  InatrucUons  to  iuir.  *ee  Oriminal  Law,  || 
828^  829;  Trial,  i|  255-26a 

RESCISSION. 

See  Exchange  of  Property,  S  8;  Vendor  and 
PnrchaHr,  H  102,  116,  119. 

RES  GEST/E. 

Se«  Criminal  Law.  S  866;  Evidenet^  M  110. 

RESIDENCE. 

See  Divorce,  |  91 ;  Domicile;  Tenoe,  {  32. 

RES  IPSA  LOQUITUR. 

See  Carriers,  §  316;  Negligence,  |  121. 

.  RES  JUDICATA. 

See  Judgment,  f  714 ;  Mortgages.  {  411. 

RESTITUTION, 

See  Execntion,  S  465. 

RESTRICTIONS. 

See  Indians.  (  27. 

RESULTING  TRUSTS. 

See  TnutB,  |  63%. 

RETROSPECTIVE  LAWS. 

See  ConitltntionBl  Law.  g  186 ;  Statates.  {  267. 

RETURN. 

See  igieetiou,  H  250-254,  259,  2eL 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Dedication,  |  66;  Wills,  |  605b 

REVIEW. 

See  Appeal  and  Error ;  Certiorari. 

REVIVOR. 

See  Abatement  and  Revival,  H  72,  77;  limi- 
tation of  Actions,  S  125. 

REWARDS. 

I  f  I  (Kan.)  Where  a  suspected  felon  is  ar- 
rested withoat  a  warrant  by  a  deputy  sheriff  of 
a  eoonty  other  than  the  one  wherein  the  arrest 
is  made,  he  is  not  debarred  from  recovering  a 
reward  therefor  because  he  Is  soch  officer.— 
Blarsh  t.  Wella  Fargo  &  Co.  Express.  129  P. 
168. 

S  15  (Kan.1  In  an  action  to  recover  reward 
for  arrest  <n  a  criminal,  evidence  held  to  show 


substantial  compliance  with  the  terms  thereof. 
—Marsh  T.  Wells  Fargo  &  Co.  Exiness,  129  P. 

168. 


RISKS. 

rvant.  88  ' 
1 ;  Sales,  | 

ROADS. 


See  Master  and  Servant.  88  20&-226,  278,  288; 
Negligence,  f  136 ;  Sales,  H  199.  200^  201. 


See  Highway*. 


ROBBERY. 

f,  88  768, 
I  165. 

ROLLS. 


See  Criminal  Law,  88  768,  764;  Homicide,  { 
308;  Statutes,  |  165. 


See  Indians,  1 18. 

RULES  OF  COURT. 

See  Stipulations. 

SAURY. 

See  SehoolB  and  School  DIstricta,  fi  47, 146. 

SALES. 

Sec  AssignmeuU,  88  18.  1^,  68;  Brolcers,  8  04; 
Chattel  Mortgages,  {|  34,  38,  40;  Contracts, 
59.  279;  CorporaUons,  S8  222  269.  836: 
Courilips,  §  204;  Damai^es.  g  62;  Druggists.  | 
0;  I'Jlections  of  Hi^mtiiiks,  g  3;  Evidence,  88 
265,  408,  441;  Frauds,  Statute  of,  88  83,  95, 
139:  Indians.  S  15;  Intoxicating  Llguois; 
Judicial  Sales ;  I/imitation  of  Actions,  fi 8  66, 
S4 ;  Mines  and  Minerals,  g  112 ;  M'mey 
l*ai<],  §  8:  Muniripal  Corporations,  §  100(1; 
Payment,  §g  or>.  I'A:  Schools  and  School  Dis- 
tricts, fi  84;  S<>t-(jiT  :mil  Counterclaim;  Tax- 
ation, 18  679,  697,  708/761 ;  Vendor  and  Pur- 
chaser; Waters  and  Water  Courses,  |  203; 
Witnesses,  |  102. 

XV.  PEBTORMAMGE   OF  CONTRACT. 
(O  DcllTerr  »mA  Aooeptamce  of  Good*. 

f  156  (Mont.)  No  particular  formal  ceremony 
Is  necessary  to  a  delivery  of  property  sold; 
any  act  having  the  effect  of  transferring  do- 
minion, coupled  with  intent  to  change  owner- 
ship, being  a  "delivery." — Rairden  v.  Hedrick, 
129  P.  498. 

8  166  (Wash.)  Where  a  breeder  of  cattle  sold 
four  bull  calves  for  exportation  and  sale  in 
Japan,  and  agreed  to  famish  certificates  of  reg- 
istration, his  failure  to  furnish  such  certificates 
was  a  breach  of  the  contract.— Tamaoka  t.  Kloe- 
ber,  129  P.  387. 

1 182  (Mont)  Whether  the  delivery  of  horses 
sold  to  a  railway  company  at  a  particular  sta- 
tion and  the  designation  of  the  buyer  as  con- 
signor and  consignee  in  the  bill  of  lading  consti- 
tuted a  delivery  to  the  buyer  depended  on  the 
intention  of  the  parties  and  was  a  guestion  of 
fact  for  the  jury.— Rairden  r.  Hedrick,  128  P. 
498. 

V.  OPEBATION  AMD  EFFECT. 

(A)  Tnuisfer  of  Title  ma  Between  Pmrtles. 

1 199  (Kan.)  A  provision  of  a  sale  contract 
that  the  seller  ^all  pay  storage,  interest,  and 
insurance  charges  up  to  January  1,  1910,  did 
not  indicate  that  the  title  was  not  to  pass,  and 
the  buyer  assumed  the  risk  antil  that  date.— • 
Stewart  r.  Henningsen  Produce  Co.,  129  P. 
181. 

S  200  (Kan.)  Where  contract  for  the  sale  of 
whites  and  yolks  of  eggs  provided  for  delivery 
at  the  buyers  option,  seller  to  pay  all  charges 
up  to  January  Ist  for  Bt<nage,  insarance,  and 
interest  and  the  quantity  was  comideted  and 
stored  In  good  condition  October  12,  1909,  the 
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risk  of  any  loss  from  deteiioratlta  from  tliat 
date  attached  to  the  buyer.— Stewart  t.  Hen- 
nlogsen  Produce  Co.,  129  P.  181. 

I  201  (Ean.)  Where  goods  contracted  for  are 
an  entire  qaaotity  and  there  ia  nothing  to  in- 
dicate a  contrary  intention,  the  risk  of  loss 
attacfaes  to  the  buyer  only  when  the  goods  are 
all  complete  and  ready  for  delivery.— Stewart  v. 
Henningsen  Produce  Co..  120  P.  181. 

i  214  <Kan.)  A  contract  for  the  sale  of  goods 
to  be  produced  by  the  seller  will  be  prima  fade 
construed  to  intend  that  the  title  is  to  vest  in 
the  buyer,  and  the  right  to  the  price  accrues  to 
the  seller  as  soon  as  the  contract  can  relate 
to  specific  ascertained  goods.— Stewart  t.  Hen- 
ningsen Produce  Co.,  12Q  P.  181. 

Vn.  REMEDIES  OF  8BIXEB. 
(B)  Aetloa*  tow  P*l<e«  or  Talne. 

1 340  (Colo.)  If  a  purchaser  wrongfully  re- 
fused to  accept  an  article  when  tendered,  such 
as  a  soda  fountain,  manufactured  to  his  order 
after  a  special  design,  the  seller  may  elect  to 
hold  the  property  for  the  purchaser  and  recover 
the  contract  price.— Bond  v.  Bourk,  129  P.  223. 

if  343,  344  (Colo.)  Though  a  contract  for  the 
sale  of  a  chattel,  such  as  a  soda  fountain,  pro- 
vided that  title  should  not  pass  until  the  foun- 
tain was  set  np  and  acceiAed,  upon  tender  of 
delivery  and  refusal,  the  seller  may  sue  for 
the  agreed  price.— Bond  t.  Bourk,  129  P.  223. 

Vm.  BEXEDIEI  or  BVTER. 
(O)  AetloBfl  fov  BwmmeHi  of  CteatvMt* 

f4l7  (GaLApp.)  In  an  action  for  damages 
for  breach  of  contract  for  the  sale  of  beans,  evi- 
dence held  to  show  that  the  sale  was  condition- 
al on  the  sdler  being  able  to  procure  beans  at 
the  agreed  price.— Channel  Commercial  Co.  t. 
Hourihan,  129  P.  947. 

9  418'  (Wash.)  An  award  of  the  difference  be- 
tween the  value  of  animals  with  and  without 
registration  certificates  which  the  seller  agreed 
to  furnish  held  not  unreasonable,  but,  though 
large,  to  have  been  reasonably  within  tlie  con- 
templation of  tha  parties.— xamaoka  ?.  Kioe- 
ber,  129  P.  387. 

IX.  ooiramoNAi.  8AI.es. 

i  477  (CaLApp.)  Where  a  contract  for  sale 
upon  installments  provided  that  the  title  should 
not  pass  until  fuU  payment,  the  coadition  was 
for  the  sole  benefit  of  the  seller,  who  might 
waive  it— George  J.  Birkel  Co.  T.  NaaU  129 
P.  045. 

SATISFACTION. 

See  Payment 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities;  Judgment,  S  714; 
Mandamus,  t  79 ;  Mechanics'  Liena,  |  3 ; 
Statutes,  SI       95,  96,  122 ;  Taxation,  I  40. 

n.  PUBUO  SOHOOI.S. 

(B)  CroAtlOB,  AltomtloB*  Bxlatoaoo,  mmA 
DUwolVtloB  of  DIstrleta. 

1 21  (CaL)  A  city  school  district  is  a  cor- 
poration  or  a  quasi  municipal  corporation  whose 
identity  Is  not  merged  in  that  of  the  city, 
though  its  territorial  limits  are  coterminous 
with  those  of  the  city.— Wood  v.  Calaveras 
County,  129  P.  283. 

1 22  (Cal.)  P<ri.  Code,  old  section  1671,  sobd. 
11,  and  PoL  Code  1909.  I  1724,  held  valid  cur- 
ative acts  which  cured  all  defects  in  the  prior 
organization  of  a  union  high  school  district- 
Wood  T.  Calaveras  County,  129  P.  283. 

{28  (Cal.)  High  school  district  organized  and 
in  process  of  operation  held  a  de  facto  district, 
the  existence  of  which  could  not  be  attacked 
collaterally.— Wood  v.  Calaveras  County,  129  P. 
283. 


130  (Cal.)  The  fact  that  a  lebool  district  Is. 
called  a  county  high  school  district  furnishes 
no  reason  why  it  uonld  not  contain  less  terri- 
tory than  a  connlr.— Wood  t.  Calavena  Cotmtyt 

i2&  P.  283. 

1 42  (CaL)  Under  PoL  Code,  |  1670,  anbd. 
20,  and  8ecti<m  1671,  it  is  not  essential  to  the 
legal  formation  of  a  union  high  school  district 
in  a  county  having  a  county  high  school  dis- 
trict that  the  latter  be  dissolved  prior  to  tiie 
formation  of  the  union  dlitriet— Wood  t.  Ca- 
laTezaa  Comity,  129  P.  283. 


(0>  Oovontmont,  OBeers, 
Moctl««>. 


tfl  DisMet 


1 47  (Colo.)  Superintendent  of  schools  for  a 
city. and  county  elected  after  the  adoption  of 
Const,  art.  20.  terminating  her  term  as  county 
superintendent,  and  who  was  required  to  dis> 
charge  the  duties  of  county  superintendents  of 
schools  under  the  state  laws,  Mid  not  a  supei^ 
intendent  onder  the  state  law  and  not  entitled 
to  salary  as  snch.— LawKm  t.  Meyer,  129  P. 
197. 

(D)  Dlatrlot  Property,  Comtrmotu,  oad 
Liabilities. 

1 65  (Wash.)  A  school  district  can  purchase 
land  on  which  to  erect  a  gymnasium  and  con- 
struct a  playground  fbr  children  of  the  district 
— Sorenson  t.  Ghristlansea,  129  P.  577. 

S  84  (Kan.)  A  contract  between  the  school 
text-book  commission  and  the  author  of  a  pri* 
mary  reading  chart  to  supply  the  needs  of  the 
state  therefor  did  not  compel  a  school  district 
board  to  purchase  one  of  the  cliarts  for  a  dis* 
trict  school,  under  Gen.  St.  1909,  {  7836,  re- 
lating to  the  purchase  of  charts,  maps,  and  oth- 
er school  apparatus.— Poidty  t.  Edgar*  120  P. 
930. 

(B)  IMstrlot  Debt.  8e««rities,  aaC  Tu- 
«tlon. 

191  (Nev.)  Act  March  18,  1911  (St  1911,  c 
.90)  i  1,  Rev.  Laws,  g  8617,  imposing  a  tax  of 
6  cents  on  the  SlOO  for  the  general  school  fund, 
was  impliedly  repealed  by  Act  March  20,  1911 
(St  1911,  c.  133)  i  13^  Rev.  Laws,  j  3374, 
imposing  a  tax  of  10  cents  on  the  (100  for 
school  purposes;  the  statutes  being  irreconci- 
lably in  coDflict.-^Ute     Esser,  129  P.  657. 

8  95  (Kan.)  In  an  action  by  the  assignee  of  a 
school  order,  assigned  as  part  of  the  conaidera- 
titxk  of  a  sale'  of  land,  against  the  assignor,  ev- 
idence held  sufficient  to  establish  the  invalidily 
of  the  order  for  want  of  power  in  the  school 
board  to  purchase  the  article  ordered.— KaiU  t. 
B«U,  129  P.  1136. 

1 97  (Kan.)  Under  Laws  1911.  c.  257,  au- 
thorizing an  excess  tesne  of  school  district  bonds 
for  schoolhousea  on  petition  to  the  school  fund 
commissioners,  such  petition  has  served  its  pur- 
pose when  it  liaa  been  presented  to  tlie  board, 
and  the  prayer  thereof  granted.— Cowles  t. 
School  Diet.  No.  88,  Shawnee  County,  129  P. 
176. 

Electors  are  not  entitled  to  withdraw  from  the 
petition  after  it  has  been  presented  to  the  state 
board  of  school  fund  commissioners,  and  final 
favorable  action  taken  thereon.— Id. 

Siiniatures  of  voters  may  be  legally  attached 
to  the  petition  by  an  agent  of  the  petittooez^ 
— Id. 

Where  the  petition  was  for  permission  to  levy 
the  full  excess  school  building  bonds  permitted 
by  such  statute,  and  allowed,  substantiallT  in 
the  language  of  the  statute,  the  proceedings 
were  not  invalid  because  not  sufficiently  definite 
as  to  the  amount  of  bonds  desired  to  be  voted. 
-Id. 

\  106  ((3al.)  That  plaintiff  had  previooaly 
paid  a  county  high  school  tax  erroneously  a»- 
sessed  against  his  property  within  the  union 
high  school  district  did  not  estop  him  from 
thereafter  objecting  to  the  validity  of  a  county 
high  school  tax.— Wood  r.  Calaveras  Onubr. 
129  P.  288. 
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(G)  Teaeli«n. 

S  130  (Kan.)  Gen.  St.  1900,  I  7495,  providing 
that  county  superintendents  of  public  instruc- 
tion may  indorse  nnezi^red  teaclier*B  certifi- 
cates, issued  In  other  coonties,  held  to  create 
an  imperative  duty  tW  indorse  the  same.— John- 
Bon  V.  ConneUy,  129  p.  1192. 

1 145  (CaLApp.)  Jo  an  action,  for  salary  as 
a  teacher  against  a  scbool  district,  evidence 
Md  U>  wftRant  a  finding  that  there  was  no 
contract  of  •mployment.-^longlierty  t.  Clarke, 
129  P.  290. 

<H)  Pspila.  «»<  CoKdaot  «■«  DlselpllB«  of 
So1i«4»1b. 

i  154  (Cal.)  The  term  "district,"  as  used  in 
Pol.  Code.  I  1670,  subd.  2S,  relating  to  admis- 
sion to  hisn  schools  of  pupils  residing  in  an- 
other district  construed  in  connection  with  sec- 
tion 1671  prior  to  amendment  in  1900  relat- 
ing to  high  schools,  held  to  apply  to  terrltoir 
served  by  county  as  well  as  by  union  high 
schools. — Wood  V.  Calaveras  County,  129  F. 
283. 

SECONDARY  EVIDENCE. 

See  Evidence,  H  168-186. 

SECRETARY  OF  THE  INTERIOR. 

See  PnbUc  Lands,  }  103. 

SEDUCTION. 

See  Breadi  of  Uandage  Promise,  |  2& 

SELF-DEFENSE. 

See  Homicide.  H  39.  '60.  114.  116,  300. 

SELF-EXECUTING. 

See  Constitutional  Law,  SS  29,  33. 

SELF-SERVING  DECURATIONS. 

See  Evidence,  |  274. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  !  149. 

SEPARATION. 

See  Executors  and  Administrators.  !{  185,  188, 
194;  Husband  and  Wife,  H  278-281;  Mar- 
riage, I  40. 

SERVICE 

See  Pleading,  |  333;  Process,  SI  65-110. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  I  61 ;  Limitation  of  Ac- 
tions, I  68;  Principal  and  Agent,  f  84. 

n.  SUBJECT-MATTER. 

1 41  (Kan.)  Where  a  purchaser  of  merchan- 
dise from  a  firm  agreed  to  pay  certain  notes  and 
account  owed  by  the  firm,  and  gave  his  note  to 
the  partners,  who  owned  all  the  property,  and 
in  suit  thereon  countercl^imed  on  the  notes  and 
account  which  had  been  assigned  to  him,  the 
plaintiff  is  entitled  to  the  benefit  of  the  promise 
to  the  firm  to  pay  such  notes  and  account — 
Danielson  v.  Scott,  129  P.  1190. 

1 50  (Wash.)  Under  Rem.  &  Bal.  Code.  8  191. 
permitting  a  debtor  to  plead  in  defense  of  an  ac- 
tion by  an  ssignee  a  counterclaim  held  against 
the  original  owner,  section  265,  defining  a  coun< 
terclaim,  construed  with  the  substantially  di- 
rect proviBioQ  of  section  266,  where,  at  the  time 
of  the  assignment  to  plaintiff  of  an  executory 
contract  to  sell  Jellies  to  defendant,  nothing  was 
due  under  the  contract  assigned,  defendant  could 
not  counterclaim  against  the  assignee  when  sued 
for  the  price  for  a  claim  against  the  assignor. 


though  matured  at  the  time  of  the  assignment. 
—King  T.  West  Ooast  Orocei;  Co.,  128  P.  1081. 

SETTING  ASIDE. 

See  Judgment  ||  159.  854. 

SETTLEMENT. 

See  Ezecnton  and  Administzatozs,  ||  23,  633: 
Guardian  and  Ward,  1 168;  Partnecshlp.  H 
322-342;  Parment 

SHADE  TREES. 

See  Eminent  Domain,  {{  82,  274. 

SHERIFFS  AND  CONSTABLES. 

See  Rewards. 

SIDE  TRACKS. 

See  Ballroada,  S  4ft 

SIGNATURES. 

See  Banks  and  Banking,  S  143 ;  Criminal  Iaw, 

J 1084;  Elections.  |  254;  Insurance,  fi  141; 
adgment,  i  944;   Schools  and  Scbool  Dis- 
tricts, I  87. 

SODOMY. 

f  8  (Idaho)  Under  Rev.  St  1887,  |  6810,  the 
minimum  punishment  of  one  foaoa  guilty  of 
crime  against  nature  Is  imprisonment  in  the 
penitentiary  for  not  leas  than  five  years,  and 
the  length  of  imprisonment  in  eztMss  thereof  is 
In  the  discretion  of  the  coort— Ex  parte  Miller, 
129  P.  1075. 

As  Rev.  St  1887,  |  6810,  prescribes  the  pun- 
ishment for  crime  agiainst  nature,  section  6312, 
providing  punishment  for  felonies  where  a  dif- 
ferent pumshment  Is  not  prescribed,  baa  no  ap- 
plicatii»L— Id. 

SPECIAL  LAWS. 

See  Statutes,  |S  72^ 

SPECIFICATION  OF  ERRORS. 

See- Appeal  and  Error,  |  781. 

SPECIFIC  PERFORMANCE 

See  Appeal  and  Error,  ||  70^  78;  Diwo^  | 
266;  St^ulationa. 

I.  HATUBB  Jam  OBOUHDS  OF  BEW- 
EDT  nr  O^NEBAX.. 

1 5  (Utah)  The  Inadequacr  of  the  legal  rem- 
edy to  enforce  a  contract  for  the  sale  of  land 
is  assumed,  as  a  matter  of  law,  making  specific 
performance  proper  in  every  case  in  a^euce  of 
legal  objection.— Cnmmlngs  v.  Nielson,  129  P. 
610. 

S  14  (Colo.)  Where  partners  in  a  mercantile 
business  employed  a  third  person  to  carry  on 
the  business  for  a  time  necessary  to  pay  firm 
debts  and  to  make  advances  for  that  purpose, 
and  the  partners  thereafter  contracted  to  ex- 
change the  stock  of  merchandise  for  plaiDtlffs 
real  estate,  plaintiff,  in  the  absence  of  proof 
of  the  completion  of  the  third  person's  con- 
tract of  employment,  could  not  compel  specific 
performance  of  the  contract  of  exchange.— Hill 
V.  Lolkren-Harrla  Mercantile  Co.,  129  P.  208. 

TL  COimtAOTS  EKFOROEABLE. 

{ 25  (CaL)  To  warrant  specific  performance 
of  a  contract  to  will  property,  the  contract  must 
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be  definite  and  certain,  and  also  just  and  fair. 
— Baumann  t.  Kuslan,  129  P.  986. 

1 28  (Utah)  A  contract  for  tbe  exchange  of 
water  for  irrigation  held  to  extend  nntil  termi- 
nated bf  the  mutual  coDsent  of  both  parties, 
and  hence  complainant  was  entitled  to  specific 
performance.— Mathews  v.  Berrett,  129  P.  419, 

1 28  (Utah)  Ooo tract  giving  plaintiffs  an  op- 
tlui  to  purcnaae  defendant's  interest  in  estate 
named  held  not  m>  uncertain  as  to  time  for  per- 
formance as  to  prevent  specific  performance. — 
Cnmmings  v.  Nielson,  129  P.  619. 

1 29  (Utah)  Contract  giving  plaintiffs  an  op- 
tion to  pnrchaae  defendanft  interest  in  an  es- 
tate held  not  so  uncertain  as  to  description  as 
to  prevent  specific  performance.— Gammings  T. 
Nielson,  129  P.  619. 

S30  (Utah)  Contract  giviiv  plaiDtiSs  an  op- 
tion to  purchase  defendant's  interest  in  an  es- 
tate at  a  price  aa  low  as  any  other  bona  fide 
offer  was  not  so  nncertain  as  to  price  as  to  pre- 
vent specific  perfomance.— OnmmingB  t.  Niel- 
son, m  P.  619. 

{49  (Cal.)  That  plaintiffs  agreed  to  remain 
with  deceased  for  an  unroeclfied  time,  condact- 
iog  tiiemMlTes  m  dntifol  children  and  render^ 
Ing  dutiful  Mrvtces.  which  was  no  more  than 
they  owed  in  return  for  the  care  taken  of  them, 
held  not  to  show  such  consideration  for  dece- 
dent's contract  to  will  them  her  property  aa  to 
warrant  enforcing  such  contract— Kmmann  v. 
Koaian.  129  P.  98)3. 

1 49  (Utah)  Specific  performance  of  an  option 
Md  not  to  be  resisted  as  requiring  the  sale  at 
an  Inadequate  price.— Gummioga  v.  Nielson,  129 
P.  619. 

i  51  (Utah)  Specific  performance  of  an  option 
'4  not  to  be  reaisted  as  Ineonltable.aB  con- 
taining no  time  limit.— OummingB  v.  Nielson, 
129  P.  619. 

m.  OOOD  TAITK  Ain>  DII.IGENOE. 

1 97  (Utah)  Since,  under  an  agreement  by  de- 
fendants to  give  plaintiffs  the  refusal  to  pur- 
chase land  at  a  price  as  low  aa  any  other  bona 
fide  offer  for  it,  no  tender  could  be  made  until 
defendants  informed  plaintiffs  that  the  land  was 
for  sale,  or  that  they  had  an  offer,  if  defendants 
sold  the  land  without  giving  plaintiffs  the  re- 
fusal, a  tender  by  plaintiffs  was  not  essentiai 
to  suing  for  specinc  performance.— Omnmings  T. 
Nielson,  129  P.  61ft. 

nr.  PBOOEEDZNCW  AMD  BEXXBF. 

i  121  (Utah)  In  a  suit  for  specific  perform- 
ance of  a  contract  for  tbe  exchange  of  certain 
irrigation  water,  evidence  held  to  require  find- 
ings that  complainant  wag  tbe  owner  of  tbe  wa- 
ter exchanged,  and  was  able,  ready,  and  willing 
to  perform  the  conditions  on  her  part — Hath- 
ewi  T.  Benett  129  P.  419. 

SPEED. 

See  Highways,  {  177;  Street  Ranroads,  U  8^. 
117. 

SPEEDY  TRIAL 

See  (Mminal  Law,  H  67S-676. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  liquors. 

STATE  AUDITOR. 

See  CJonatitutional  Law,  1  42. 

STATEMENT. 

See  Appeal  and  Error,   |  302;  BCodianics* 
Liens,  H  09.  132. 


STATES. 

See  Banks  and  Banking.  %  78:  Courts,  H  4^ 
208;  Mandamua,  {|  2,  102;  Railroada.  | 
223.  ^ 

H.  OOVXBlfMElTT  Ain>  OFFZOEBS. 

1 49  (Oolo.)  Whether  or  not  a  liieutenant 
Governor  is  entitled  to  hold  over  where  his  suc- 
cessor dies  before  tbe  commencement  of  bis 
term,  if  he  does  hold  over,  he  is  at  least  lieu- 
tenant Governor  de  facto,  and  his  acts  as  Lieu- 
tenant Governor  are  valid.— In  re  Lieutenant 
Governorship,  129  P.  811. 

TV.  FISOAI.   MAWAGEMEMT.  PPBIJO 
DEBT,  AITD  SEOUHITIES. 

1 114  (Colo.)  The  General  Aaeai^  has  pow- 
er to  make  an  appropriation  to  protect  the 
rights  of  tiie  state  In  its  natural  Btzeams  and 
tbe  waters  thereof  and  the  interest  of  Its 
citizens  acquired  tlwenndar.— Stodonan  t.  Led- 
dy,  129  P.  220. 

1 126  (Cal-App.)  The  money  required  to  be 
paid  to  the  state  treasurer  by  each  county  treas- 
urer by  Pol.  (3ode,  S|  2192,  2193,  providing  for 
the  commitment  of  imbecile  persona  and  for  the 
payment  by  each  county  of  the  amounts  due  the 
state,  goes  to  tbe  general  fund,  and  title  State 
Oommlsslon  In  Lanaey  has  no  control  over  Hie 
same,  except  sudi  as  u  expressly  given  tnr  stat^ 
ute.— State  CJommisston  In  Lunant^  t.  weldi, 
129  P.  974,  977. 

1 130  (Idaho)  Const  art  7.  |  18,  providing 
that  no  money  shall  be  drawn  from  toe  treas- 
ury except  under  appropriations  made  by  law, 
llmito  the  power  of  any  state  officer  to  paying 
money  out  of  the  state  treasunr  except  on  spe- 
cific appropriations  made  by  law.— Jdbeys  t. 
Huston,  129  P.  1060. 

S  132  (Idaho)  The  Legislature  having  provid- 
ed a  continuing  appropriation  of  salaries  of  of- 
ficers and  subordinates  of  the  militia  by  Laws 
1911,  p.  202,  passed  a  general  approprisaon  law 
OIaws  1911,  p.  319)  covering  a  period  trom  the 
first  Monday  in  January,  1911,  to  the  first  Mon- 
day in  January,  1913,  appropriating  for  all  ex- 
penses of  the  atete  militia,  including  salaries 
of  officers  and  subordinates  S4ff,000.  ffeU,  tliat 
the  later  act  did  not  repeal  the  former,  but  was 
a  Btispenslon  thereof  during  the  period  covered 
by  the  later  ajmropriatlon;  the  former  beiI^^  op- 
erative on  the  first  Hond^  of  Janoary,  1913. — 
Jdbeys  T.  Huston.  129  P.  1065. 

STATUTES. 

See  Frauds,  Statute  of;  Limltetion  of  Ac- 
tions. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specinc  topics. 

I.  EXTAOTMENT.  BEQUISITE8,  AlfD 

VALIDITT  nr  OEMERAIk 

i  64  (Odo.)  Tbe  clause  of  Code  Civ.  Proc  f 
164,  providing  for  the  dismissal  of  a  suit  for  in- 
junction, without  trial  on  the  merits,  on  a  find- 
iDg  tliat  no  emergency  existed  authorising  in- 
junction without  notice,  held  separable  from  the 
balance  of  the  section,  so  that  tbe  invalidity  of 
such  clause  would  not  invalidate  tbe  entite  sec- 
tion.—Cary  T.  Mine  ft  fimelter  Supply  C!o.,  129 
P.  230. 

n.  GENEBAI.  AlfD  8PE0IAI.  OR  UO- 
OAL  ULWS. 

172  (Cal^St  19(»7,  p.  119,  amending  Civ. 
Code,  i  1970.  and  giving  a  right  of  action  f6r 
damages  against  an  ^ployer  in  fiavor  of  an 
employ^  whose  death  is  caused  from  negligence 
of  a  fellow  servant,  is  not  in  violation  of  Const 
art.  1,  I  11,  requiring  general  laws  to  have 
uniform  operation.— Pritchard  v.  Whitney  Es- 
tate Co.,  129  P.  989. 

A  law  aatablishing  rules  of  liability  for  neg- 


Digitized  by 


1287 


INDEX-DIGEST 


StatBtei 


ligenee  applylns  0DI7  to  actioos  arising  from 
the  relation  of  master  and  servant  does  not 
violate  Const  art  1,  |  11,  requiring  general 
taws  to  have  uniform  operation. — Id. 

173  (pal.)  Pol.  God«.  former  section  1670. 
Buod.  20,  exempting  property  within  union  high 
school  districts  from  tuation  for  the  support 
of  county  high  schools,  does  not  violate  Const 
art  1,  I  11.  requiring  all  laws  of  a  genenU  na- 
ture to  be  anliormlv  operative.— Wood  t.  Ca- 
laveras  Oonnty,  129  F.  283. 

1 77  (GaLApp.)  A  statute  operating  on  all  of 
a  das*  alike  is  not  a  special  law  prohibited  by 
Const  art  4,  {  25,  where  there  exists  a  natu- 
ral reason,  or  some  constitutional  ground  for 
the  classiQcation,  but  a  statute  creating  a  class 
not  so  founded  la  prohibited.— In  re  Becker's 
Estate,  129  P.  795. 

1 82  (CaLApp.)  The  amendment  to  Code  Civ. 
Proc.  8  1349,  authorizing  the  issuance  of  let- 
ters testamentary,  by  St.  1907,  p.  312.  provid- 
ing titat  the  court  must  ascertain  whether  the 
estate  Is  worth  more  or  less  than  $10,000, 
which  determination  is  conclusive  for  the  pur- 
pose of  giving  notice  to  creditors,  Is  Invalid  as 
special  legislation  within  Const  art  4,  I  2S ; 
it  relating  only  to  cases  of  testacy.— In  re 
Becker's  Estate,  129  P.  795. 

1 95  (Gal.)  Pol.  -  Code,  former  section  1670, 
subd.  20,  exempting  property  within  union  high 
school  districts  from  taxation  for  the  support 
of  coon^  bigb  schools,  does  not  violate  Const, 
art  4,  {  25,  prohibiting  local  laws  exempting 
property  from  taxation.— Wood  t.  Calaveras 
County,  120  P.  283. 

§  96  (C&I.)  High  school  taxes  are  special  tax* 
es  the  assessment  of  which  the  IjeidsuLture  may 
limit  to  the  district  to  be  served^— Wood  t.  Ca- 
laveras County,  129  P.  283. 

m.  SUBJECTS  AND  TTtlXS  OF  ACTS. 

1114  CWash.)  The  words  In  the  title  of  the 
act  (Laws  1909.  c.  84)  "to  prohibit  any  manu- 
facturer or  wholesale  dealer  in  liquors  from 
•  •  •  having  any  interest  in  any  •  •  • 
retail  liquor  store,  or  in  any  retail  liquor  11- 
rense,"  are  enough  to  include  a  clause  prohib- 
iting any  such  manofacturef  or  wholesaler  from 
advancing  money  to  pay,  or  becomiiur  surety 
for  the  payment  of,  a  retail  dealer's  liquor  li- 
cense.— Dewer  v.  Cornelius,  129  P.  911- 

1 1 17  (Oal.)  St  1O07,  p.  119,  entitled  "An 
act  to  amend  section  1070  of  the  CSvil  Code 
relating  to  the  responsibility  of  employers  for 
injuries  or  death  of  employ^,"  though  declar- 
ing who  may  sue  for  snch  death,  is  not  in  vlo- 
lanon  d  Const  art.  4,  I  24,  providing  that 
every  act  shall  embrace  Imt  one  subject,  ex- 
pressed  In  its  title.— Pritehard  r.  Whitney  Es- 
tate Co.,  129  P.  980. 

I  120  (Wash.)  The  tiUe  of  Laws  1889-90,  c. 
7,  entitled  "An  act  providing  for  the  organiza- 
tion *  *  *  and  government  of  municipal 
corporations,"  section  92  of  which  (Rem.  & 
Bal.  Code,  |  7656)  established  police  courts  of 
second  class  cities,  was  broad  enough  to  in- 
clude section  93  (Rem.  &  BoL  Code,  |  7657), 
giving  such  courts  jurlsdictlDn  of  peUt  larceny 
committed  within  the  dty.— Stato  t.  Milroy, 
129  P.  384. 

S  122  (Nev.)  St  1911,  c.  133,  entitled  "An 
act  concerning  public  schools,"  section  135  of 
which  provided  for  a  tax  for  tlie  snpport  of 
public  schools,  was  not  void  for  embracing  a 
subject  not  included  in  the  title,  contrary  to 
Const  art.  4,  8  17:  Rev.  Laws,  |  2711r-8tato 
V.  Ssser,  120  P.  667. 

IV.  AMSHDMENT.  BEVISIOH,  AMD 

CODIFIOATION. 

I  142  (ColcApp.)  A  statQte  conflicting  with 
the  provisions  of  an  earlier  statute  on  the  same 


subject  operates  as  an  amendment  to  the  for- 
mer Btotute.— Oriswold  v.  Oriswold,  120  P.  600. 

V.  BEPEAI^   SUSPEHSIOXr,  EXPIRA- 
TION, AND  BEVIVAI.. 

8  158  (CoIcApp.)  Repeals  by  implication  are 
not  favored.— Griswold  v.  Qriawold.  120  P.  660. 

I  158  (Wash.)  A  repeal  by  implication  will 
not  be  made  where  not  required  the  lan- 
guage of  the  statute.— King  t.  West  Coart 
Grocery  Co.,  129  P.  1081. 

8  (59  (Nev.)  If  two  statutes  are  irreconcila- 
bly conflicting,  tbe  last  enacted  controls. — State 
V.  Esser,  129  P.  557. 

8  161  (Colo.App.)  A  statute  conflicting  with 
the  provisions  of  an  earlier  statute  on  tbe  same 
subject  operates  to  the  extent  of  the  conflict  as 
a  repeal  of  the  former  statute. — Qriswold  v. 
Oritwold,  120  P.  660. 

f:  161  (Idaho)  Where  a  general  appropriation 
1  does  not  specifically  repeal  a  continuous 
appropriation  for  tbe  same  purpose,  and  both 
acts  when  considered  together  can  be  harmo- 
nized and  applied,  the  later  will  not  be  held  to 
repeal  tbe  tormer  by  Implication.— Jeffreys  T. 
Huston,  129  P.  1065. 

8  1 65  (Kan.)  Tbe  enactment  of  the  Indetermi- 
nate sentence  law  did  not  repeal  by  im^cation 
the  penalty,  for  tiie  crime  <a  robbery  on  a  rail- 
way train,  of  10  years  or  for  life  in  the  peni- 
tentiary provided  by  Sess.  Laws  1001,  c.  174, 
8  1.— Ex  parte  Murray,  129  P.  1144. 

8  167  (OkL)  A  statute  revi^ng  tbe  whole  sub- 
ject-matter of  former  acts,  and  evidently  in- 
tended as  a  snbetitate  for  tnem,  though  contain- 
ing no  express  words  to  that  effect  repeals  the 
former  acts.— Hudson  t.  Gly,  129  P.  31. 

VX.  OOHSTBUOTION  AND  OPERA- 
TION. 

(A)  Oeneral  Rules  o<  OamstrnatloD. 

8181  (Colo.)  That  possible  interpretation 
should  be  given  to  a  statute  which  will  render 
it  effective  and  effect  the  legislative  intent,  if 
such  intent  can  be  reasonably  ascertained. — 
Colorado  &  S.  Ry.  Co.  v.  State  B.  Oommis- 
sion  of  Colorado,  129  P.  606. 

8  184  (CoIo,App.)  Generally,  words  are  not  to 
be  so  constroea  as  to  alter  the  previous  policy 
of  the  law,  unless  no  sense  or  meaning  can  be 

{tut  upon  them  consistent  with  the  intention  of 
eaving  the  existing  policy  Intact — Qriswold  t. 
Griswold.  129  P.Stm. 

8  188  (Colo.)  Tbe  legislative  Intent  should  be 
sought  in  tbe  ordinary  meaning  of  the  words 
of  the  statutes,  construed  in  view  of  the  con- 
nection in  which  they  are  used,  and  of  the  evil 
to  be  remedied.— Sheely  v.  People,  129  P.  201. 

8  190  (Wash.)  In  the  Interpretation  of  stat- 
utes, words  in  common  use  are  to  be  considered 
in  tbeir  plain  and  ordinary  signification ;  and, 
BO  long  as  the  language  used  is  unambiguous, 
a  departure  from  such  plain  meaning  Is  not 
Justified  by  any  consideration  of  consequences 
or  public  policy.— State  v.  Miller,  120  P.  1100. 

8  191  (ColcApp.)  A  statute  In  general  terms, 
but  susceptible  of  a  reasonable  application,  will 
be  restricted  to  a  sense  consistent  with  the  gen- 
eral system  of  law. — Griswold  v.  Griswold,  129 
P.  660. 

8  193  (Colo.)  The  meanit^  of  a  doubtful  word 
may  be  determined  by  referring  to  the  meaning 
of  words  asBodsted  with  it  in  the  statute  refer- 
able to  the  same  subject-matter. — Sheely  t.  Peo- 
ple, 129  P.  201. 

1 194  (0>L>.)  Where  a  statute  deals  with  a 
partlcnlar  class,  following  whidi  it  nsea  gen- 
eral words,  the  class  first  meationed  is  deemed 
the  most  comprehoisive,  and  the  general  words 
are  treated  as  referring  to  matters  of  the  same 
kind  within  such  class.- Sheely  v.  People.  129 
P.  201. 
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1 206  (GaI.App.)  A  itatnte  should  be  so  con- 
strned  as  to  give  an  iatelligeDt  meaning  to  every 
iwrt,  and,  if  poBsible,  so  as  to  maice  it  valid 
and  effective,  and  Civ.  Code,  i  3541,  is  declara- 
torr  of  this  rule  of  construction. — Ex  parte 
Zany,  129  P.  295. 

{211  (Colo.)  The  title  of  an  act,  although 
not  declaratory  of  the  law,  which  must  appear 
in  the  act  itself,  ma^  be  resorted  to  for  the 
purpose  of  aBcertaimng  the  legislative  intent. 
—Colorado  &  S.  Ry.  Co.  v.  State  B.  Commis- 
sion of  Colorado,  129  P.  606. 

g  212  (Colo.App.)  After  a  statutoiy  policy  has 
long  been  established  and  is  well  defined,  it  will 
not  be  presumed  to  be  departed  from  or  aban- 
doned.—Griswold  V.  Griswold.  129  P.  560. 

In  the  absence  of  clear  and  conclusive  words, 
a  court  will  not  presume  that  the  Legislature 
intended  to  violate  a  fundamental  principle  of 
law  or  the  law  of  nations.— Id. 

1219  (Okl.)  The  constmction  placed  on  stat- 
utes or  constitutional  provisions  by  officers  in 
the  discharge  of  their  duties,  and  which  has 
been  long  acQuiesced  in,  is  to  be  considered  in 
interpretation  of  the  same.— League  t.  Town  of 
Taloga,  120  P.  702. 

%  225  (Nev.)  Statutes  which  relate  to  the 
same  subject-matter  are  in  pari  materia  and 
should  be  construed  together. — State  v.  Esser, 
129  P.  557. 

{225  (Wash.)  Where  statutes  in  peri  materia 
do  not  conflict,  they  must  be  construed  together, 
so  as  to  effectuate  the  legislative  purpoBe.~- 
King  V.  West  Coast  Grocery  Co.,  129  P.  1081. 

$  227  (CaLApp.)  "Directory  acta"  are  such  aa 
are  not  of  the  substance  of  tbe  thing  provided 
for.— PeojOe  t.  Butler,  129  P.  600. 
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In  construing  a  statute,  matters  of  substance 
are  U>  be  constmed  as  mandatory.- Id. 

(B>  Pmvtlealar  Claaaes  of  BtntatM. 

8  239  (Colo.App.)  StatutM  in  derogation  of 
common  law  are  to  be  strictly  construed. — Gris- 
wold V.  Griswold,  129  P.  600. 

(241  (Colo.)  The  giving  to  statutory  words 
their  full  meaning  In  tbe  connection  in  which 
they  are  used  does  not  violate  the  rule  requir- 
ing strict  construction  of  a  penal  statute.- Sbee- 
ly  V.  People,  129  P.  201. 

{  241  (Kan.)  In  construing  a  crimlnjil  statute^ 
the  courts  should  regard  the  evil  to  be  remedied, 
for  that  which  is  not  within  the  spirit  thereof, 
though  within  the  letter,  is  not  in  contempla- 
tion of  the  law.— State  v.  Hancbette,  129  P. 
11S4. 

{241  (Wash.)  Penal  aUtutes  should  be  strict- 
ly construed,  so  that  no  citisen  shall  be  de> 
privcd  of  bis  liberty  under  statutes  which  are 
malum  prohibitum.— State  v.  Ooolidge,  129  P. 
1088. 

(D)  Retroactive  Operation. 
1267  <Cal.App.)  A  statute  will  not  be  con- 
strued to  have  a  retroactive  effect,  so  as  to 

affect  pending  litigation,  unless  such  intent  is 
expressly  declared  or  necessarily  implied  in  the 
language  thereof, — State  Commission  in  Lunacy 
V.  Welch,  129  P.  974,  977. 

Tn.  PI.EASINO  Ain>  EVIDENOE. 

1 289  (Mont)  The  written  law  of  another 
state  is  proven  under  Const.  U..8.  art  4,  {  1, 
Rev.  St  U.  S.  I  906  (U.  S.  Comp.  St  1901,  p. 
677),  and  Rev.  Codes  U  7906,  7967.  by  a  print- 
ed copy  thereof  duly  attested.— Hidpath  v.  Hel- 
ler,  1&  P.  1064. 
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UaiTEto  STATBS. 

CONSTITUTION. 

Amend.  14   71 

Art  4,  {  1  1054 

STATUTES  AT  LARGE. 

1875,  March  3,  ch.  137,  18 

Sut  470.    Amended  by 

Act  1888,  Aug.  13.  ch. 

866.  25  Stat  433  (U.  S. 

Comp,  St  1901,  p.  508)  290 
1887.  Feb.  4,  ch.  104.  H 

8,  9,  24  Stat.  382  (U.  S. 

Comp.  St  1901,  p.  3159)  290 
1887,  Feb.  4.  ch.  104,  { 

20,  24  Stat  386  (U.  S. 

Corap.  St  1901.  p.  3169). 

Amended  by  Act  1906, 

June  29,  ch.  3501.  {  7, 
■  34  Stat  693  (U.  S.  Comp. 

St.  Snpp.  1907,  p.  906). .  290 
18.SS.  Aue.  13,  ch.  86G,  25 

Stat  433  (U.  S.  Comp. 

St  1901,  p.  508)   290 

IfiOl,  March  3.  ch.  543.  { 

17,  26  Stat  1026. .  .702.  840 

1894.  Anit  18,  cb.  301,  28 
Stat  422  (IT.  S.  Comp. 

St  1901,  p.  1554)   764 

1895.  March  1.  ch.  145,  B 

4.  28  Stat  695   06 

1896.  March  2.  eh.  188,  I 

1.  28  Stat  907  '  877 

1896.  June  11.  ch.  420.  29 
Stat  434   764 


STATUTES  CONSTRUED 

1902.  May  27.  ch.  888,  { 

7.  32  Stat  275   60 

1902,  June  30,  ch.  1323, 

Stat  500   69 

lt«t2.  .Tune  30.  ch.  1323,  { 

(1.  32  Stat  501   58 

IWH.  April  14,  ch.  1402, 

33  Stat  204   841 

1904,  April  28.  ch.  1824,  | 

2,  33  Rtnt.  573    68 

HUM-;.  .Tiiri.'  :i8.  ch.  3572, 

;;i  i6uL.    847 

1906,  June  28,  ch.  3572,  { 

2,  pars.  4,  7,  34  Stat 

539,  540   847 

1906,  June  29,  oh.  Sm,  I 

7,  34  Stat.  503  (V.  S. 

Comp.  St  Supp.  1907,  p. 

906)    290 

1908,  April  22,  ch.  149,  35 

Stat  65  (V.  S.  Comp. 

St  Supp.  1911,  p.  1322).. 1151 
1911,  March  3,  ch.  231.  {{ 

24.  289,  36  Stat  1091, 

1167  (U.  S.  Comp.  St. 

Supp.  1911,  pp.  135,  243)  290 

REVISED  STATUTES. 
I  905  (U.   S.  Comp.  St 

1901.  p.  677)  1054 

8{  2387.  2388  (U.  S.  Comp. 
St.  1901.  pp.  1457,  1458 

702.  840 

COMPILED  STATUTES 
1901. 

Page  508   ;  200 

Page  677   1054 

Pages  1467.  146&....702,  840 

Page  1554    764 

Pages  3150,  3169  200 


COMPILED  STATUTES 
SUPP.  1907. 
Page  906    290 

COMPILED  STATUTES 
SUPP.  1911. 

Pages  135,  243   290 

Page  1322.  1161 

ARIZOlfA. 

CONSTITUTION. 
Art  6.  I  22  1104 

REVISED  STATUTES  1901. 

CIVIL  CODE. 
Pars.     1212-1214,  1493, 
2898   .llOt 

ABKAKSAS. 

MANSFIELD'S  DIGEST. 
I  642   8U 

OAUFOBXIA. 

■  CONSTITUTION. 

Art  1.  18  968 

Art  1,  I  11  283,  980 

Art  1,  f  21  980 

Art  4,  I  24    989 

Art.  4,  {  25  283,  795 

Art  11,  {  11  295 

CIVIL  CODE. 

U  136,  137   606 

I  138   46r 
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Statntas  OoBBtrved 


196    778 

246    467 

:  246,  BUbsec  2  467 

309    582 

8  801,  1104   503 

i  1501   613,  804 

1614   278 

[1624    478 

:  1624,  Bubsec.  1  478 

1657   804 

1970    989 

1970.    Amended  by  Lews 
1907.  p.  119  fl89 

is  2395.  2404    478 
2S37   978 
3283    770 
3440    960 

i  3541    295 

CODE   OF   CIVIL  PROCE- 
DURE. 

II  100,  102  added  by  Laws 

1911,  p.  442  

I  330,  lubwc.  1  

I  361   

I  377   

«|  395-397  

681  et  Bcq  

648   

657   

659   

i  6R4,  668  

738   

930.  sabsec.  1  

941b   

1008   

1010   

1007   

1160.  Bnbpw.  2  

H  11R3.  11S7  

I  1306-1308.  1312  . 

1349.   Amended  by  Laws 

1907,  p.  312  

I  146S.   Amended  by  Lavs 

ISSl,  p.  8  

f  1559   

I  1608   

il750   
1911   
2047   
2052   

PENAL  CODE. 

1 288   
785   
955   
1008.  Amended  Laws 
1911,  p.  436  

J 1247   
1487   

POLITICAL  CODE. 

62   

1174   

1258   eoo, 

1670,  Bubseca.  20,  25  

1671  

1671,  BubBCC.  11  

1724   

8  2192,  2193  

2193.  Amended  by  Laws 
1911,  p.  88  

12197   .■  
I  2619,  2843.  2870,  2872 
4011,  mbMc.  83  


472 
.•W7 
587 
989 
9«1 
960 
618 
801 
966 
617 
470 
fiOl 
801 
472 
981 
781 
809 
774 
997 

795 

278 
474 
985 
467 
993 
778 
478 


068 
957 
476 

968 
468 
296 


611 
600 
607 
283 

283 
283 
283 
974 

974 
974 
993 
903 


HENNINGS'  GENERAL 
LAWS. 

Page  907,  I  876   287 

LAWS. 

1881,  p.  8   278 

1889,  p.  70   281 

1007,  p.  110   080 


1907,  p.  312  706 

1911,  p.  88   074 

1911,  p.  436   068 

1911,  p.  442    472 

1911,  p.  577.    Amended  by 
Iaw8  1912,  p.  125   295 

1911,  p.  509   295 

1912,  p.  125   295 

0OX.OBADO. 

CONSTITUTION. 

Art.  3   220,  506 

Art.  5,  f  1   506 

Art.  6,  I  3   811 

Art.  6,  I  2,S   210 

Art.  15.  i  3   506 

Art.  16,  15   220 

Art.  16,  I  7   198 

Art  20    197 

CODE  OF  CIVIL  PROCE- 
DURE. 

I  45   569 

il  66.  69   819 
81    566 
164    230 

MILLS'  ANNOTATED 
CODE. 

75   666 

388a   624 

MILLS'  ANNOTATED 
STATUTES. 
Volume  1. 
S  602    506 


3901 
4720 


Volnme  2. 


245 
210 


REVISED  STATUTES  1908. 

K  1622.  1624    235 

I  1625-1628   1010 

^1720    201 

2122   560,  827 

I  4027.  4030.  4033   819 

I  4073,  4090   828 

4165   560,  827 

5636   1015 

5733    245 

6625,  rabsec.  46   263 

7121  210 

LAWS. 

1007.  p.  631,  Amended  by 
Laws  1910  (Ex.  Sess.)  p. 

46    606 

1910,  p,  11  506 

1010  <fex.  Sesg.)  p.  45. . .  .  606 

1910  (Ex.  Sees.)  pp.  46. 48, 
62,  62,  63,  IS  2,  S.  5,  12, 
25,  27. . . .... . ,  .V. /.  .T;  606 

lOU,  p.  671   220 

IDAHO. 


CONSTITUTION. 

13  1065 

8  643 


Art. 
Art 


REVISED  CODE& 

I  256    834 

r490   1073 

i  1946,  1956    3.34 

2732    340 

3442   640 

4397    4.35 

4494    921 


6110,  5111  1069 

6185,  5186   840 


REVISED  STATUTES  1887. 
H  6312,  6313.  6810  1076 

LAWS. 

190©,  p.  165  1060 

1911,  ch.  60,  II  887c,  887d  334 

1911,  ch.  72  1065 

1911,  ch.  72, 1 101  1065 

1911,  ch.  86.  1065 

nmiAK  TEBBITOBY. 
Bee  Oklahoma. 

KANSAS. 

CODE   OP   CIVIL  PROCE- 
DURE. 

!  20,  21  1131 

77    880 

134  1190 

141   1166 

294   1151 

307  1148 

320   ^  166 

467    830 

581   1166 

664  UBS 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

i  US    158 

I  287   940 

"GENERAL  STATUTES  1901. 
H  4611,  4913    830 

GENERAL  STATUTES  1900. 

450-452   1159 

2519,  2529  1143 

2952    524 

2963-2981   136 

3075    140 

5006    624 

5169   1180 

5523   163 

\  miS,  5U14  1181 

5727   1190 

5734   :  1166 

5K8S   1151 

6901   1148 

5014    165 

6176  1166 

02!0   1168 

f.ii.'l    153 

Gsr.l    940 

;  Ti'i'^  TulO  193 

Tii  r.   1192 

I  7S;i3,  7836   936 

7991   1128 

8095   1184 

9266   ,  1107 

9495    133 

LAWS. 

1877.  ch.  190.  I  6..,  168 

1001.  ch.  122   942 

1901.  ch.  174.  I  1  1144 

1908  (Sp.  Sess.)  ch.  78..  .1166 

1911,  ch.   163  1123 

1911.  ch.  163.  H  4.  7.. ..1123 

1911,  dL  257.... 7   176 

1911«  ch.  328   042 

XOMTAHA. 

REVISED  CODES. 

H  3607,  8642,  3708   601 

{4842  ..\?r!  1063 


For  CMM  In  Deo.  Ols.  ft  Am.  Dig.  Key  No.  8«rle«  *  lDd«w  bm  Bome  tople  and  swtlon  (D  NVlf  BBR 


Digitized  by 


Statvtes  OoBstraed 


129  PACinO  BEPOBTBB 


1290 


16768    498 
6048    330 
6486   1058 
6740    501 

8  6769   827 

11  7123,  7124,  7127,  7195  r«)0 

11  7870,  7877    498 

II  7906.  7907  1054 

II  8020,  8060,  8001  1055 

H  9415.  9548.  1058 

KEVADA. 

CWNSTITUTION. 
Art  4,  I  17  507 

CUTTING'S  COMPILED 
LAWS. 

H  2469,  3279,  8280.  SS»  402 

REYISED  LAWS. 

275    667 

1508    458 

i  1852,  1858   452 

i  3374,  3617    557 

4148.  4153,  4924   458 

i  5325,  6446   313 

6254    308 

7005   •   317 

I  7028,  7029   458 

7180   317 

LAWS. 

1907.  ch.  128,  I  8  303 

IQlh  ch.  90.  $  1  557 

1911,  ch.  133,  f  135   657 

OBXAHOMA. 

CONSTITUTION. 

20    673 

21  1110 

25  673,  mo 

4a   34 

2  1110 

12   445,  673 

14   750 


Art.  2, 

Art.  2, 

Art  2, 

Art  3, 

Art.  7, 

Art.  7, 

Art  7, 

Art  23.  i  6  13.  747 

STATUTES  1893. 

14310    U 
4310.    Amended  by  LawB 
1905.  ch.  28.  art.  3.  S  1  U 

WILSON'S  REVISED  & 
ANNOTATED  STAT- 
UTES ma. 
I  883    709 

COBfPILED  LAWS  1909. 

i  273    606 

i  640   11 

:  3044   858 

13ft4   834 

S  1916.  1917.  1110 

i  2612    881 

"§  4252,  4256   82 

5509   ■,.   00 

6635    736 

6687    49 

5757    45 

5772    43 

§  5785,  5786   877 

I  0832,  5834   867 

5841    51 

'  5842   32 

5842,  BubMC.'  8.*.*.*.*.*.*.".*'  732 

5916    750 

5941    11 


1 6122    744 
6153    40 
0380    750 
6.S36    78 

«  0H.51   657 

Is  T413.  7414   739 

I  7854    684 

INDIAN  TERRITORY  AN- 
NOTATED STATUTES 
1899. 

i  2696-2608   56 

3503    705 

MANSFIELD'S  DIGEST. 
H  4016-4018  (lad.  T.  Ann. 

St  1899,  IS  2696-269S)  66 
I  6521  (Ind.  T.  Ana.  St 

1899,  i  3593)   705 

LAWS. 

1 1893,  p.  1191   11 

.  1901,  ch.  25,  art  2,  |i  2,  3  739 
i  1905,  ch.  28,  art  3,  |  1. .  11 
1 1909.  ch.  32,  art  1,  I  17  684 

1910-11,  ch.  138.   730 

'1910-11,  ch.  70,  $  4   81 

i  1910-n,  ch.  70,  1 14..673,  1110 

1910-U,  eh.  106,  If  7.  8. .  741 

OBEGOH. 

CONSTITUTION. 

Art  7,  1  3  118,  492.  1048 

Art  11,  I  2  537 

BELLINGER  &  COTTON'S 
ANNOTATED  CODES  & 
STATUTES  1901. 
I  3283  et  teq   764 

LORD'S    OBEGON  LAWS. 

1 102   ssa 

I  in:;    491 

I  :■.-'.)   1039 

gj!  r.iiO,  54a  532 

k  725,  726.  1032 

h  733.  734  1048 

i  71)9,  aubaec.  84  1039 

S08   757 

S.-i6   1048 

SI  18,  anhsec.  4  1051 

1>]3,  aubaec.  6  491 

i  1541,  1964....,  534 

2210   1039 

2289    128 

i§  2467,  "2460,  2468   491 

3264   1039 

;iS0O  et  aeq   764 

]i;iO   529 

$  4!)26.  4934   768 

S  t;il5   496 

i  1.108   123 

1^  ^20,  6321,  6384,  6387, 

0390    538 

8  7154  1043 

|§  7397,  7400,  7401. .... .1032 

g§  7439.  74U>...,  1016 

SPECIAL  LAWS. 
1909,  p.  520   128 

LAWS. 

1901,  pp.  379,  380,  881. 
383,  ll  2,  4,  6,  10  784 

1903,  p.  272.  I  84. 
Amended  b;  Lawa  1909, 
p.  296;  538 


1907.  p.  830,  I  1  1043 

1909,  p.  295   538 

1909,  p.  381,  I  12   7M 

1911,  p.  7   492 

1911,  p.  10   537 

1911,  p.  16,  I  1   118 

1911,  p.  380*   l;!3 


UTAH. 

COMPILED  LAWS  1907. 

if  155,  156  ;  1029 

1343    349 

1401   1029 

2801    353 

2840   StJO 

i  2841-2843    353 

t  2962,  2966   34;5 

t  3360.  3366,  3367   624 

3490   365 

LAWS. 

1909,  ch.  lis   847 


WASHnrOTOM. 

CONSTITUTION. 

Art  1.  I  16  574.  1094 

Art  1.  8  22  384,  1100 

Art  4,  H  1,  12  3S4 

Art  8,  I  6  895 

REMINGTON    ft  BALLDS'- 
GER'S  CODE. 


i§  179,  180. 

183  ..... 

191  

258   

i§  2ti5,  266. 

344   

346   

S84  

501   


.398 


fii;s 


OA  A 
0 1  . 


1479. 


i  7S5, 

1183  

1161  

i:i89  

]  1420-1424, 

1716   

1766   

2159  

2312   

2-14+   

2001.  Bubeec.  2. . . 
i  3677,  3697,  S698. 

I  4928,   

.55(19   


7400   

I  7666,  7667. 

Tm^.  

8745   

t  STttS^  8760. 


90 
.  408 
1081 
1098 
lOSl 
372 
409 
108 
886 

113 
909 

382 
3!>S 
.305 
908 

sm 

409 

noo 
loss 

898 

a8*> 

83 
391 
900 
578 
384 
374 
914 
396 


LAWS. 

1889-90,  ch.  7,  fS  92,  93. .  3&i 

1895,  ch.  64,  I  Set  aeq...  886 

1909,  ch.  84   911 

1911,  ch.  117,  1 18   574 

WTOMnro. 

COMPILED  STATUTES 
1910. 

I  881   1023 
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STAY. 

See  Criminal  Law,  S  10S4. 

STIPULATIONS. 

J [6  (Mont)  It  10  within  the  power  of  thedia- 
ct  court  to  adopt  a  rule  requiring  agree- 
mentti  between  parties  to  be  made  in  open  court 
and  entered  on  the  minutes,  or  to  be  made  in 
writing.— Bush  t.  Baker,  129  P.  550. 

There  can  be  no  specific  performance  of  oral 
stipulations  made  in  judicial  proceedings.— Id. 

The  reguirement  of  the  rule  of  the  district 
court  that  agreements  hetween  parties  shall  be 
made  either  in  open  court  and  entered  on  the 
minutes,  or  shall  be  in  writing,  is  not  jnrisdic- 
tionaL— Id. 

I  14  (CaLApp.)  A  defendant  held  to  have  no 
right  to  object  to  the  incorporation,  in  a  state- 
ment filed  in  rapport  of  a  motion  for  new  trial, 
of  the  evidence  taken  in  the  trial  of  another 
action,  where  the  parties  stipulated  that  sach 
evidence  should  mnstitnte  the  evidence  In  the 
present  action,  so  far  as  the  court  deemed  it 
pertinent— McCann  v.  McCann.  129  P.  966. 

Statement  filed  in  support  of  a  motion  for  a 
new  trial  In  an  action  to  quiet  title  held  not 
objectionable  because  it  also  constituted  the 
statement  on  a  Uhe  motion  in  another  case, 
where  the  parties  had  stipulated  that  the  evi- 
dence in  one  should  constitute  the  evidence  in 
the  otbar,  so  far  as  the  court  deemed  it  appli' 
cable.— Id. 

I  14  (Kan.)  Admission  in  ejectment  that  a 
decree  in  a  suit  to  quiet  title  to  the  same  land 
bad  been  rendered  in  favor  of  plaintiff  in  that 
suit  against  all  parties  claiming  an  interest 
therein  was  insufficient  to  bar  the  grantee  in  a 
tax  deed,  issued  nine  months  after  the  decree; 
the  admission  referring  to  persons  claiming  an 
interest  in  the  litigation  and  parties  to  the 
action.— Hetzer  v.  Burbeiy.  129  P.  1127. 

g  14  (Mont)  The  purpose  of  a  stipulation 
that,  unless  otherwise  shown  by  the  evidence, 
one  inch  of  water  an  acre  was  deemed  sufficient 
to  irrigate  any  lands  mentioned- in  the  plead- 
ings,  was  to  mieve  the  parties  from  introduc- 
ing evidence  as  to  the  ultimate  fact,  which,  if 
material,  bound  the  court  amounting  to  a  spe- 
ctal  finding  under  Ttev.  Codes,  {  6769.— Spauld- 
ing  T.  Stone,  129  P.  327. 

STOCK.  ' 

See  Corporations,  |8  67-118,  330.  542. 

STOCKHOLDERS. 

See  GbrporaUona,  S|  67,  174-269.  6ia 

STREET  RAILROADS. 

See  Railroads. 

n.  BEOvuTioir  Aim  opebatiom, 

1 84  (Wash.)  For  a  street  railroad  to  ex- 
ceed the  lawful  speed  limit  la  negligence  per 
se.— O'Brien  v.  Washington  Water  Power  Co., 
129  P  391. 

185  (Wash.)  Neither  Rem.  &  BaL  Code,  f 
5009,  providing  that  antomobOes  shall  turn  to 
the  right  in  passing  vehicles  and  persons  mov- 
ing in  ^e  same  direction,  nor  the  city  ordi- 
nance, requiring  slow  moving  vehicles  to  keep 
•dose  to  the  right  curb,  relates  to  the  nse  of 
«  street  as  between  street  cars  and  other  ve- 
hicles.—O'Brien  T.  Washington  Watw  Power 
Co.,  129  P.  391. 

1 98  (Wash.)  A  person  standing  too  close  to 
a.  track  and  struck  by  a  car  running  at  night 
on  the  wrong  side  of  a  street  which  was  being 
paved,  according  to  a  custom  known  to  her, 
field  guilty  of  contributory  UMligence.- Arm- 
strong V.  Spokane  &  I.  B.  By.  Co.,  129  P.  379. 


1 100  (Wash.)  The  fact  that  plaintiff,  whose 
wagon  was  struck  by  a  street  car.  was  Intox- 
icated whs  no  legal  excuse  for  his  failure  to 
clear  the  traelL— O'Brien  Washington  Wa- 
ter Power  Co..  129  P.  391. . 

{  103  (Wash.)  It  is  the  duty  of  a  motorman 
who  sees  a  traveler's  position  on  the  track  in 
time  to  avoid  a  collision  to  stop  his  car.  re- 
gardless of  the  traveler's  own  negligence.— 
O'Brien  t.  Washington  Water  Power  Co.,  129 
P.  391. 

1 1 17  (Wash.)  On  evidence,  held  that  the 
question  of  negligence  in  running  a  street  car 
at  an  excessive  speed  was  for  the  jury.— 
O'Brien  v.  Washington  Water  Power  Co..  129 
P.  391. 

It  is  not  negligence  per  se  to  drive  npon  a 
street  railroad  track.— Id. 

On  nidoice,  held  that  the  question  of  plain- 
tiffs contributory  negligence  was  for  the  jury. 

— Id, 

On  evidence,  J>eld  that  the  questions  whether 
plaintiff  was  prevented  from  getting  off  the 
track  after  seeing  a  street  car  because  of  a 
passing  automobile  or  the  skidding  of  his  wagon 
wliecia,  ami  \vlict1ier  Ms  failure  was  due  to  his 
own  intoxioniioii,  were  for  the  jury. — Id. 

On  evideni'p,  held  that  It  was  for  the  Jury 
to  say  wlioilicr  the  motorman  should  not  have 
had  Ins  car  under  control  as  to  be  able  to  stop 
it  before  hitting  plaindETs  wagon. — Id. 

On  evidence,  held  that  the  quesdon  whether  a 
motorman's  failure  to  stop  his  car  before  a 
collision  because  of  its  excessive  speed  was 
the  proximate  cause  of  the  injury  was  for  the 
jury.— Id. 

STREETS. 

See  Highways;  Municipal  Corporations,  H  63, 
1^,  3M,  365.  4D2.  446,  487,  51^,^- 
706.  835,  846- 

STRIKING  OUT. 

See  Trial.  1  89. 

SUBLETTING. 

See  Landlord  and  Tenant  K  76,  79. 

SUBPCENA. 

See  Clerks  of  Courts,  g  14. 

SUBSCRIPTIONS. 

See  Corporations,  IS  78,  82,  24a 

SUMMONING. 

See  Jury,  |S  33,  70. 

SUMMONS. 

See  Process. 

SUPERSEDEAS. 

See  Appeal  and  Error,  |  484. 

SUPERVISORS. 

See  Turnpikes  and  Toll  Boada. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  |  277. 

SUPPORT. 

See  Criminal  Law, 
and  Wife,  H  303, 

SUPREME  COURTS. 

See  Courts,  |  208. 

SURETYSHIP. 

See  Principal  and  Surety. 


1087.  mS;  Husband 
;  Parent  and  Child,  I 
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SURPLUSAGE. 

See  iBdictmait  and  Infonnation,  1  UOl 

TAXATION. 

See  AdveMe  Possession,  §fi  82,  93.  110;  Eject- 
ment, I  24:  Evid«QCe,  8  83;  Highways,  8§ 
122,  125;  Injunction,  gf  16,  74:  Intoxicat- 
ing Liquors,  §  224;  Judgment,  S  tS70;  lAnd- 
loid  and  Tenant,  {  63;  Scboola  and  School 
DiBtrictB,  II  91, 106;  Statutes,  |8  78,  9S,  96, 

n.  oomnmmoHAi.  bbquire- 

MElTTS  AHD  BEBTRIOTIOITS. 

1 40  (Nev.)  St.  1911,  c.  1S3,  I  18B,  Rev. 
Lews,  I  3374,  imposing  a  tax  on  all  taxable 
property  for  Bchool  purposes,  and  requiring  the 
county  commissioners  to  add  such  amount  to 
the  other  taxes,  could  take  effect  during  the 
fiscal  year  1911  vitbont  violating  the  consti- 
tutional reantiement  of  anifonnit^,  though  it 
resulted  in  two  different  levies  dunng  the  same 
year^State  T.  fisser.  129  P.  557. 

T.  I.EVT  AND  ASSESSBIZlfT. 

<A)  Ii«Tr  and  Apportionment. 
I30r  ^an.)  Under  Sp.  Sess.  Laws  1908,  c. 
78,  making  it  unlawful  to  levy  a  county  tax 
which  womd  produce  a  sum  in  excess  of  2  per 
cent  more  than  that  which  would  have  been 

?roduced  by  the  levy  of  the  maximum  rate  in 
907,  that  assessors  of  .  a  county  in  1907  used 
a  valuation  before  the  same  was  raised  by  the 
state  board  of  equalization  did  not  prevent  them 
in  1908  from  making  a  levy  to  produce  a  sum 
not  In  excess  of  2  per  cent,  more  than  they 
might  have  raised  in  1907  on  the  increased  val- 
uation of  the  state  board.— Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Board  of  Com'rs  of  Harper  Coun- 
ty, 129  P.  1168. 

(O  Mode  of  AwesBSBeBt  In  OeacnU. 

{349  (Wash.)  Where  a  leasehold  Interest  in 
land  is  subject  to  an  indebtedness  exceeding  its 
value,  it  cannot  be  assessed  for  taxation  at  its 
valne  if  there  was  no  Indebtedness,  but  «s  val- 
ue is  to  be  measured  both  by  its  burdens  and 
its  benefits.— Metropolitan  Bidg.  Co.  T.  King 
County,  129  P.  883. 

(B)  AsseMveB*  RoUs  or  Books. 

8438  (Colo.)  The  assessor  of  the  city  and 
county  of  Denver  has  no  authority,  under  the 
statutes  and  constitutional  provisions  applica- 
ble, to  made  a  horizontal  redaction  In  the  total 
ass^ed  valuation  of  county  taxes,  after  he  has 
delivered  the  abstract  of  asaessment  to  the 
State  Auditor.-^ty  and  County  of  Denver  v. 
Pitcher,  129  P.  1015. 

The  county  assessor  cannot  alter  the  com- 
pleted tax  roll,  in  the  absence  of  express  statu- 
tory authority.— Id. 

XX.  8AIX  OF  UUID  FOB  NONPAY- 
MEITT  OF  TAX. 

8  679  (CoIo.App.)  Before  land  sold  for  taxes 
can  be  legally  bid  in  by  the  county,  it  must  be 
continually  offered  from  d^  to  d^  until  the 
sale  ia  concluded.— Empire  Ranch  &  Cattle  Co. 
V.  Howell.  129  P.  246. 

X.  BEDXaCPnOH  FBOK  TAX  SAKE. 

1 697  (Ean.)  A  grantee  In  possession  under 
a  Junior  tax  deed,  having  sued  to  redeem  from 
the  holder  of  a  senior  tax  deed  within  five 
yean  after  taUng  possession,  held  an  owner 
within  the  statute  authorizing  "any  owner,  his 
agent  or  attorney,  to  redeem  land  sold  for 
taxes."— Banchor  v.  Proctor,  129  P.  520. 

1 708  (Wash.)  On  foreclosure  sale  brought  by 
a  county  on  delinquent  certificates  Issued  to  It, 
the  summons  is  sufficient  if  it  sufficiently  de- 
scribes the  property,  notwithstanding  a  mistake 


in  the  owner's  name.— Patterson  t.  Toler,  129 
P.  107. 

XL  TAX  TITIAS. 
(A)  Title  «■«  Blvbtfl  of  PnNbaseV  «t  Tm* 

1 736  (Ean.)  Where  the  holder  of  a  junior 
tax  deed  took  possession  and  proved  entry  and 
actual  possession  within  two  years  from  the 
date  of  the  record  of  his  deed,  proof  of  ante* 
cedent  authority  on  the  part  of  the  party  tak- 
ing possession  of  the  property  for  him  was 
unnecessary.— Banchor  v.  Proctor,  129  P.  526. 

(B)  Tu  Doeila. 

8  757  (CoIo.App.)  It  must  affirmatively  ap- 
pear by  the  recitals  of  the  tax  deed  that  every 
preliminary  step  was  regulariy  taken.— Kmpire 
Ranch  &  Cattle  Co.  v.  Howdl.  129  P.  245. 

8  761  (CoIo.App.)  A  tax  deed  la  invalid  where 
it  shows  that  the  assignment  of  the  tax  certifi- 
cate wag  made  more  than  three  years  after  Us 
date.— Emnire  Ranch  &  Cattle  Go.  t.  Howell, 
129  P.  246. 

A  recital  In  a  correction  tax  deed  that  the 
treasurer  parsed  the  property  from  "time  to 
time"  until  the  last  day  of  the  sale,  when  it  was 
struck  off  to  the  county,  was  insufficient,  as  it 
failed  to  show  that  the  first  and  the  last  du  of 
the  sale  were  not  me  and  the  same  day.— Id. 

8  761  (Colo.App.)  A  tax  deed  ahowtng  that 
several  noncontiguous  tracts  of  land  were  sold 
en  masse  for  a  gross  sum,  or  that  die  certifi- 
cate of  sale  issued  to  the  county  was  assign- 
ed by  the  county  clerk  more  than  three  years 
after  the  date  of  Issuance,  and  failing  to  show 
that  the  lands  were  offered  from  day  to  day 
until  the  last  day  of  the  sale,  is  void  on  iu 
face.- Empire  Raneh  ft  Cattle  Go.  t.  Oibaon, 
129  P.  620r 

1761  (Colo.App.)  A  tax  deed,  showing  that 
several  noncontiguous  tracts  were  sold  en 
masse  for  a  gross  sum  and  were  struck  off  to 
the  county  on  the  first  6a  of  the  sale,  was 
void  on  its  face.— Empire  Banch  ft  Cattle  Co. 
V.  Howell,  129  P.  521. 

I  761  (Colo.App.)  A  tax  deed,  ehowing  a  sale 
of  several  noncondguoua  tracts  of  land  en 
masse  for  a  gross  sum  and  assignment  of  cer- 
tificate by  county  cleric  more  than  three  years 
after  its  issuance,  and  failing  to  show  that 
the  land  was  offered  from  day  to  day  until  the 
last  day  before  being  stricken  off  to  the  coan^ 

S'  was  void  on  its  face.— En»>ire  Banch  ft  Cat- 
e  Co.  v.  Coleman.  129  P.  522. 

1762  (C(do.App.)  A  mere  recital  in  the  tax 
deed  that  the  purchaser  had  deposited  with  the 
treasurer  the  taxes  assessed  on  the  property  sub- 
sequent to  the  date  of  the  sale,  .without  stating 
the  amount  of  such  taxes,  was  insufficient.— 
Empire  Ranch  ft  CatUe  Co.  v.  Howell.  129  P. 
245. 

{766  (Colo.App.)  A  purported  acknowledg- 
ment of  the  execution  of  a  tax  deed  Aeld  insuffi- 
cient, where  it  failed  to  comply  with  Mills'  Ann. 
St.  S  3901,  requiring  the  certificate  to  recite  that 
the  instrument  was  acknowledged  by  the  treas- 
urer to  be  hU  voluntary  act  and  deed.— Empire 
Banch  &  Cattle  Co.  t.  Howell,  129  P.  245. 

I  772  (Colo.App.)  Where  a  correction  tax  deed 
recites  an  assignment  of  the  certificate  of  sale 
by  the  county,  and  the  two  deeds  are  offered  in. 
evidence,  they  will  be  construed  together.—Em- 
pire  Ranch  &  Cattie  Co.  v.  Howell,  129  P.  245. 

1 775  (GolcApp.)  In  construing  a  correction 
deed  and  original  deed  together,  where  the  orig- 
inal deed  recites  an  assignment  <tf  the  certificate 
of  sale  by  the  county,  it  will  be  presumed  that 
the  assignment  was  in  fact  made  by  the  clerk.— 
Empire  Ranch  ft  Cattle  Go.  t.  Howell,  129  P. 
245. 

am  A«tlOBS  to  Conlm  or  Trr  Title. 

1 796  (Kan.)  A  tax  deed,  void  on  its  face, 
under  which  possesdon  had  never  been  taken* 
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does  not  sive  the  holder  soffideat  Btanding  to 
assail  in  ejectment  a  later  tax  deed  of  a  party 
in  possession  valid  on  its  face,  bat  voidable 
for  antecedent  irregularities^Hetnr  T.  Bur* 
bery,  129  P.  1127. 

1813  (Colo.App.)  In  view  <d  Bev.  St  1908. 
I  5733,  providing  that  where  lands  sold  for  tax- 
es are  recovered  taxes  paid  after  the  sale  shall 
be  paid  by  the  persons  recovering,  the  invalidity 
of  tax  deeds  may  be  ascertained,  though  exclud- 
«d  by  the  trial  court  from  the  evidence.— Em- 
pire Ranch  &  Cattle  Go.  v.  Howell.  129  P.  245. 

In  ejectment  to  determine  the  validity  of  tax 
titles,  it  was  error  to  decree  a  cancellation  of 
deeds  not  put  in  issue  by  the  pleadings,  or  to 
cancel  deeds  In  so  far  as  they  affected  lands 
not  involved  in  tbe  suit.— Id. 

(D)  Blsbta  uA  B»nedlu  of  Pavehascr  of 
InTOlM  Tltl«. 

S  824  (Kan.)  Where  purchaser  of  land  for 
taxes  is  entitled  to  enforce  a  tax  lien,  he  is  en- 
titled to  Interest  at  12  per  cent  as  provided  by 
Oen.  St.  1909,  |  949S.--I>avIdson  v.  mmmons, 
129  P.  138. 

I  827  (Kan.)  Where,  In  a  suit  to  quiet  title, 
defendant  pleads  a  tax  lien  and  asks  protec- 
tion thereof,  tbe  court  may  grant  him  afflrma- 
tive  relief  by  providing  for  the  enforcement  of 
the  tax  lien  found  to  exist.— Davidson  v.  Tim- 
mons,  129  P.  133. 

Where,  pending  mortgage  foreclosure  proceed- 
ings, L.  paid  taxes  on  the  land  under  which  he 
obtained  possession  and  was  ousted  on  the  fore- 
closure proceedings  being  declared  void,  he  was 
entitled,  in  a  smt  to  quiet  title,  to  have  bis 
tax  lien  adjudicated  and  enforced.— Id. 

Where  L.  purchased  land  for  taxes  in 
18S0,  pending  mortgage  foreclosure  proceed- 
ings, obtained  possession  in  1883,  which  he 
held  until  June  3,  1903,  when  he  was  dispos- 
sessed on  the  foreclosure  proceedings  being  de- 
clared void,  and  In  ApiU,  1910.  tbe  owner 
hrooght  suit  to  quiet  title,  L.  was  not  barred 
by  laches  to  assert  validity  of  his  tax  Uen. 
—Id. 

Xm.  UBOAOT.  nVHEBITANOE.  AND 
TBAMSFEB  TAXES. 

i860  (Kan.)  Where  a  statute  Is  open  to  ei- 
ther construction,  one  preventing  an  inheritance 
tax  on  the  ssmie  property  in  two  jarisdictions 
should  be  favored  over  one  having  tbe  contrary 
effect.— State  V.  Davis,  129  P.  1197. 

1867  (Kan.)  Tbe  provision  of  Gen.  St  1900, 
i  u266,  that  an  inheritance  tax  on  property  In 
the  state  owned  by  a  nonresident  at  bis  death 
shall  not  be  exacted  where  a  similar  tax  has 
been  paid  in  Uie  state  of  decedent's  resldmce, 
provided  the  laws  of  that  state  contain  a  like 
exemption,  applies  where  no  snch  tax  would  be 
imposed  on  similar  property  there  situated, 
owned  by  a  resident  of  Kansas  at  his  death. — 
State  V.  Davis,  129  P.  1197. 

Oen.  St  1909,  f  9266,  providing  that,  If  an 
Inheritance  tax  is  collected  on  property  in  tbe 
state  owned  by  a  nonresident  at  bis  death  In 
another  state,  it  will  not  be  exacted  here  pro- 
vided a  "like  exemption"  is  made  by  the  laws 
of  the  other  state,  exempts  corporate  stock 
in  the  state  owned  by  one  who  died  in  New 
York,  where  the  New  York  laws  provide  that 
on  the  death  of  a  nonresident  owning  property 
in  that  state  an  inheritance  tax  ^all  not  be 
collected  on  intangible  property.  Inclndlnc  cor- 
porate 8tOCfc.r-Id. 

ZIV.  DISPOSmOK  OF  TAXES  OOL- 
XSCTED,  AND  FAILURE  OF  LOCAL 
AUTHORITIES  TO  COIXEOT. 

S9I5  (Kan.)  Under  Laws  1901,  c.  122,  and 
Laws  1011,  c.  328,  counties  are  not  relieved,  on 
making  the  certificate  that  the  sum  stated  is 
tbe  proper  proportion  of  state  taxes  remaining 
uncollected  On  compromise  tax  sales,  from  lia- 


bility to  Oie  state  for  the  unrealized  portion 
of  the  taxes  due.— Board  of  Gom'rs  of  Kearny 

County  V.  Davis,  128  P.  9^ 

TAXATION  OF  COSTS. 

See  Costs.  ||  140,  184. 

TEACHERS. 

See  Schools  and  School  Districts.  H  ISO,  145. 

TELEGRAPHS  AND  TELEPHONES. 

See  Constitutional  Law,  |  70;  Municipal  Cor- 
porations; {  78.' 

n.  REOUIiATIOir   AND  OFEBATION. 

{33  (Kan.)  A  telephone  company  could  not 
plead  that  an  old  ordinance  prescribing  rates 
for  teleph(Hie  service  acQuiesced  in  was  ultra 
vires  the  municiital  corporation,  while  retain- 
ing, using,  and  enjoying  the  privileges  and  fran- 
chises granted  thereby.— City  of  Emporia  v. 
Emporia  Telephone  Co.,  129  P.  187. 

Where  telephone  rates  were  fixed  by  an  ordi- 
nance of  a  second  class  city  passed  in  1900, 
and  agreed  to  by  an  assignee  of  the  privileges 
granted  in  1905  as  a  condition  of  the  municipal 
consent  to  transfer,  such  rates  would  apply  aft- 
er the  state  by  direct  legislation  had  placed 
the  fixing  of  rates  in  the  hands  of  a  commis- 
sion until  action  was  taken  by  tbe  state  or  by 
its  authority. — Id. 

1 34  (Colo.)  A  telephone  company,  having  es- 
tablished a  Eone  of  service  for  many  years,  can- 
not change  the  character  of  that  service  upon 
establishing  a  new  sone.  where  to  do  so  would 
discriminate  between  patrons  similarly  situat- 
ed, though  residing  in  different  geographical  di- 
visions,— Colorado  Telephone  Co.  v.  Wilmore, 
129  P.  204. 

The  court,  in  an  action  to  enjoin  a  telephone 
company  from  discriminating  between  patrons 
similarly  situated  by  changing  the  character  of 
service  furnished  plaintiffs,  has  no  antborib* 
to  prescribe  the  particular  exchange  to  whldi 
plaintiffs  shall  be  connected.— Id. 

Wbere  a  telephone  company  cannot  legally 
refuse  to  furnish  plaintiffs  the  same  grade  of 
service  at  the  same  price  as  to  other  patrons 
similarly  situated,  an  injunction  to  prevent  It 
from  removing  plaintiffs'  telephone  instruments, 
or  forcibly  requiring  plaintiffis  to  connect  wit)- 
another  exchange,  which  would  be  less  ctmven- 
ient  and  more  expensive,  will  issue.— Id. 

TENANCY  IN  COMMON. 

m.  RIGHTS  AND  LIABILITIES  OF 
COTENANTS  AS  TO  THIRD 
PERSONS. 

X  55  (Kan.)  Where  the  bolder  of  a  tax  deed 
obtained  a  judgment  quieting  his  tiUe  as  against 
the  heirs  of  the  holder  of  the  original  title, 
which  was  afterwards  set  aside  at  the  instance 
of  two  of  the  heirs,  the  judgment  was  conclu- 
sive as  against  the  others,  and  the  tax  title 
claimant  became  a  tenant  in  common  with 
those  that  aued.— Banchor  v.  Proctor,  129  P. 
526. 

TENDER. 

See  Chattel  Mortgages,  fi  237:  Coroorations,-  { 
118;   Mortgages,  »  605;   Quietiog  Ti- 

tle, ii  7,  19;  SpecIBc  Performance,  T97; 
Vendor  and  Purchaser,  H  116,  170. 

{  I  (Idaho)  Tender  is  an  unconditional  offes 
by  the  debtor  to  the  creditor  of  tbe  amount  of 
his  debt— Kelley  v.  Clark,  129  P.  921. 

TERRITORIES. 

See  Indians,  |  S. 
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TESTAMENTARY  CAPACITY. 

Sm  Tnila,  U  47,  55. 

THEFT. 

See  Laicenj. 

THEORY. 

See  Appeal  and  Error,  |  171. 

THREATS. 

See  Oriminal  Law,  {  351;  Homicide,  I  9D0. 

TIDE  LANDS. 

See  Eminent  Domain,  I  45:  Manidpal  Oozpo- 
rations,  »  298,  294,  487. 

TIME. 

See  Appeal  and  Error,  Jt  356,  300,  664,  773, 
833;  Contempt,  S  67;  Criminal  Law,  S|  575. 
676;  Divorce,  li  158,  320 ;  Elections,  I  250; 
Executors  and  AdminiBtratora,  88  10,  29; 
Frauds,  Statute  of,  §8  46,  61,  129,  143 ;  In- 
dictment and  Information,  88  87,  169 ;  Insur- 
ance, 88  128,  666;  Intoxicating  Liquore,  8 
223 ;  Judgment,  Sfi  106,  107 ;  Justices  of  the 
Peace,  H  lSd>  164,  166;  Limitation  of  Ao 
tioDS.  18  1,  2,  45,  06.  96;  Mechanica'  Liena, 

a 111:  m,  173;   Mortgages,  |  543;  Spe- 
le  Peifozmance,  89  28,  61:   Tender  and 
Parebaaer,  {  78;  Wills,  81  277,  384. 


TITLE. 

See  Bills  and  Notes,  88  339,  363,  481 ;  Eject- 
ment, 88  9,  12,  13,  96;  Election  of  Bemediea. 
'  8;  Indians.  8  15;  Mechanics*  Liens,  ^  18; 
ines  and  Minerals,  J  56;  Quieting  Title: 
"  199-214.  477;    Statutes,  88  114- 


}  8;  Indians.  8  15;  Mechanics*  Liens,  ±  18; 
Mines  am' 

122,  211;  Taxation,  88  736-827:  Trusts,  8 
1 :  Vendor  and  Purchaser,  SI  W  128,  144. 
1^9,  281,  889. 

TOKEN. 

See  Falae  Pretenses,  0  48. 

TOLL  ROADS. 

See  Tnmpilnt  and  Toll  Roadib 

TOLLS. 

See  Bridges,  81 10,  26. 

TORTS.  • 

See  Assignments,  8  24;  Executors  and  Ad- 
ministrators, 8  431;  False  Imprisonment; 
Fraud ;  Libel  and  Slander ;  Master  and  Serv- 
ant, 88  89-880:  Municipal  Corporations,  18 
885,845;  Megligeooe;  Nninnce;  Trover  and 
Ocmvexdon. 

TOWNS. 

See  Appeal  and  Error.  8  907;  Conntiea;  Courts, 
8  160% ;  Mechanics'  Liens,  8  3. 

n.  GOVEBHIIBEIT  AMD  OXTXOEBB. 

1 31  ^Kan.)  Where  a  township  trustee  in  en- 
tering mto  a  contract  promises  to  make  pay- 
ment immediately  upon  the  completion  of  the 
work,  he  incurs  no  personal  liability,  in  the  ab- 
sence of  fraud,  although  Gen.  St  1909,  88  2968- 
2081,  provides  that  the  contractor  shall  receive 
his  pay  from  another  source  and  after  some 
^elay.— Hnpe  v.  Sommer,  129  P.  186. 

IV.  IT8CAI.  MAWAQEMEHT,  PVBUO 
DEBT,  SBOUBITXEa.  AKD 
TAXATIOH. 

8  61  (Okl.)  Where  township  officers  are  guilty 
of  misconduct  In  wrongfully  paying  out  money 
belonging  to  the  town,  a  resident  taxpayer  may 
xecorer  doable  tlie  amount  so  wrongfully  paid 


out,  and  double  the  value  of  property  trans- 
ferred, and  not  the  damages  specified  in  Oomp. 
Laws  1909^  {  741S.— McQnlTe  t.  Skelton.  i20 
P.  789. 

TRANSCRIPTS. 

See  Appeal  and  Error.  %  690:  Oriminal  Iaw, 
i  1101;  Jn^gment,  ft  282,  38B. 

TREES. 
See  Eminent  Domain,  88  82,  274^ 

TRESPASS. 

 Ity. 

Mines  and 


See  Saectrieity,  8  16;  Eminent  Domain,  8  279: 
lO^eraU,  8  38. 
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See  Appeal  and  Error,  88  216.  642,  864,  882, 
970,  974,  977,  987-1024,  1046348,  1061- 
1071,  1170;  Breach  of  Marriage  Promise,  | 
35 ;  Bridges,  I  46;  Brokers,  8  88;  Carriers, 
88  247,  321;  Chattel  Mortgages,  8  40;  Con- 
tempt, 8  61;  Contracts.  8  176;  CcMts;  Crim- 
inal Law,  88  404.  564,  556,  558,  578,  575, 
576,  ,627-8^,  1056,  1090,  1144.  1168,  1160, 
1166^,  1183;  Damages,  88  208,  216:  Eq- 
uity, 8  377;  Evidence,  8  506;  False  Imprison- 
ment I  40;  Highways,  8  218;  Bomidde,  88 
271-3(ft>;  Insurance,  8  668;  Intoxicating  Liq- 
uors, 8  289;  Jury;  Libel  and  Slander,  |  123 ; 

~  ■  80,  286-297;  Munic- 

'  Ne^lratnee.  f  136: 
~  S&i  Principal 
and  Agent,  8  194;  Railroads  416;  Rape,  | 
69;  Reference;  Sales,  8  1^;  Stipulations; 
Street  Railroads,  8  U7;  Tenue;  Work  and 
Labor,  1  8a 

I.  HOnOE  OF  TBIAI.  AlTD  PBSUMI- 
JKAXY  FB0CEEDIKO8. 

86  (OkL)  Under  Comp.  Laws  1909.  8  5834. 
providing  when  actions  are  triable,  and  section 
6832  that  witnesses  shall  not  be  subpcenaed 
while  the  case  stands  on  issues  of  law,  when  a 
nonfrivolous  demurrer  has  been  overruled,  the 
case  is  not  triable  on  Issues  of  fact  until  10 
days  after  the  filing  of  the  answer. — City  oi 
Ardmore  v.  Orr,  129  P.  867. 

m.  OOTTRSE  AHD  OOHDVOT  OF 
TRXAI.  XH  OENE&AI,. 

831  (Mont)  The  office  of  an  exception  is  to 
reserve  a  question  upon  matter  arismg  In  the 
record  for  future  consideration,  either  of  the 
trial  court  or  of  the  court  of  review,  and  up- 
on which  tlie  exceptant  dalma  scMna  rights 
Buih  T.  Baker,  129  P.  S6a 

IV.  BEOEPTXOir  OF  JSVIUBHOB, 

(B)  Ovter  «f  FMof,  Rebsttal,  u<  Bmpm- 
■bv  C«ac. 

J  59  (Ariz.)  The  order  in  which  evidence  is 
offered,  received,  or  excluded,  is  In  the  discre- 
tion  of  the  trial  court — Logia  Suprema  de  la 
Allans  Hispano-Ameiicana  t.  De  Aguirrb  129 
P.  008. 

(0)  ObJeetlOBa,  MotloBa  to  KvUm  <M*  mmm 
Bxoepttawb 

884  (OM.)  In  an  action  on  an  accident  poli- 
cy, a  general  objection  to  the  admbsion  of  taa- 
timony  as  to  a  claim  by  tiie  insured  and  re- 
sponse denying  all  liability  was  not  sufficient 
to  raise  the  point  that  sucli  evidence  waa  not 
within  the  issues.— Continental  Gasualt?  Co.  t. 
Wynne,  129  P.  16. 

8  80  (Or.)  When  a  witness  answers  a  ques- 
tion before  an  attorney  can  object,  the  proper 
practice  is  to  move  to  strike  out  the  answer. 
— Sorenson  t.  Smitli,  129  P.  7fi7. 
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1 121  (CaL)  Where  the  findings  In  ft  former 
acBon  betweui  the  partieR  are  admitted  In  evt- 
dence,  counael  mar  refer  to  the  matters  cov- 
ered by  them^— Gjarieh  t.  Xleg,  128  P.  464. 

▼1.  TAKXHO  CASE  OB  QUBSTIOH 
FBOBE  JUBT. 

(A)  (ksMtlou  Of  I«w  or  of  Foot  Im  Oon- 
erol. 

1 139  (GaLApp.)  To  Joatify  a  trial  Judge  in 
takins  me  laanea  of  taxt  from  thejary,  the  evi- 
dence maat  be  meh  that  platntlffe  case  finds 

no  BubBtandal  sapport  In  it.— McEwen  v.  Oc- 
*  cidental  Life  Ins.  Co.,  129  P.  S98. 

I  143  (Okl.)  Where  issues  of  fact  are  pre- 
sented by  the  pleadings  and  supported  by  con- 
flicting evidence,  the  case  is  for  the  jary.— Ad- 
ams V.  Coon,  129  P.  8S1. 

I  t43  (Wyo.)  Where  there  is  a  substantial 
conflict  in  the  evidence,  it  fa  improper  for  the 
court  to  direct  a  verdictr-Weaver  t.  Rlchard- 
aon,  129  P.  829. 

(O)  DismlBBMl  or  IIOMamlt. 

{  165  (Moot.)  On  motion  for  nonsuit,  the  tri- 
al court  must  view  the  evidence  in  the  lii^t 
most  favorable  to  plaintiff.— Lackman  r.  Simp- 
son, 129  P.  325. 

(D)  DIrootlOB  of  Terdlet. 

I  C78  (Wash.)  In  considering  defendant's  mo- 
tion for  a  directed  verdict,  the  court  must  ac- 
cept as  true  all  competent  evidence  adduced 
supporting  the  complaint— O'Brien  v.  Wash- 
ington Water  Power  Co.,  129  P.  391. 

VIL  nrSTBUOTIOHS  TO  JVBT. 
(A)  ProTlMO  of  Coart  WMA  Jwt  Ib  CtoB- 

I  191  (Kan.)  It  is  improper  for  an  Instmction 
to  assume  as  proven  a  fact  in  dispute. — Barker 
V.  Kansas  Oity,  M.  &  O.  Ry.  Co..  129  P.  1151. 

I  191  (Wash.)  An  instruction  as  to  the  carri- 
ers duty  to  seep  the  car  standing  still'  Aeld 
not  to  be  construed  as  assuming  that  the  car 
was  standing  still,  In  view  of  further  instruc- 
tfons  as  to  contribntorr.  negligence  In  getting 
off  a  moving  car.— McAwaine  t.  Tacoma  Ry. 
&  Power  Co.,  129  P.  1093. 

i  194  (Colo.)  Where  the  evidence  as  to  wheth- 
er a  trunk,  admitted  to  have  been  received  by 
defendant  carrier,  was  plaintiff's  trunk  was  con- 
flicting, an  instruction  that  defendant  admitted 
that  it  received  plaintiff's  trunk  was  error. — 
Denver  Omnibus  ft  Cab  Co.  v.  Gast.  129  P. 
283. 

SI 94  (Wash.)  Instmction  that  Jury  could con- 
er  the  fact  that  plaintiff's  emiuoyer  had  per- 
mit from  the  city  to  make  excavation,  In  de- 
termining whether  a  street-grading  contractor 
should  have  known  of  plaintiff's  presence,  held 
not  objectionable  as  telling  the  jury  that  the 
permit  was  evidence  of  notice  to  contractor  that 
plaintiff  was  working  in  the  excavation.— Oasof 
T.  Standard  Ice  Co.,  129  P.  lOL 

(B)  neeesaltr  obA  SabJ«et-Blatter. 

1202  (OhL)  "Instructions"  are  directions  in 
reference  to  the  Jaw  of  the  case,  enabling  the 
jury  to  better  understand  their  duty  and  to  pre- 
vent them  from  arriving  at  a  wrong  conclusion. 
—Hanson  v.  Kent  ft  Purdy  Paint  Co.,  129  P.  7. 

1 203  (Wash.)  The  court  may  frame  Its  in* 
structions,  aptm  its  own  motion,  or  at  connMl's 
suggestion,  to  cover  tlie  isaoea  as  actual^  made 
bT  trial.— Zolawenski  v.  City  of  Aberdeen,  128 

P.  lODa 

S  228  (OkL)  Instmctloos  covering  20  pages  4^ 
the  record,  where  the  issues  are  few  and  dmple, 
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are  objeetlonftble  u  bdiv  too  kmg  and  vagn^ 

and  an  instmction  should  be  plain,  simple,  con- 
cise, unambiguous,  and  consistent. — Hanson  t. 
Kent  ft  Purdy  Paint  Co.,  120  P.  7. 

1 243  (CalAppO  Where  the  court  instmcted 
that  defendant  carrier  must  fumidi  sndi  a 
light  at  its  depot  as  an  ordinarily  careftil  per> 
son  woold  have  furnished  under  the  circum- 
stances, the  fact  that  in  other  places  the  charge 
reauired  said  plaintiff  to  furnish  "sufficient 
lignt"  and  "proper  light"  held  not  to  give  the 
jury  a  double  standard  of  defendant's  duty. — 
Teale  V.  Southern  Pac  Co.,  120  P.  949. 

(D)  ApplieabmtT  to  Pl«odlB«a  bb«  Hvt- 
dence. 

1 25 1  (ColoApp.)  Where  the  court  tried  an 
action  for  injuries  from  the  otrntruction  of  a 
highway  upon  tl)e  theory  that  the  complaint 
presented  a  cause  of  action  to  which  a  defense 
of  contributory  ne^igence  would  lie,  and  also 
that  it  stated  a  cause  to  which  such  defense 
would  not  lie,  it  was  error  to  take  sodi  de- 
fense from  the  ju^,  or  to  fail  to  properly  sub- 
mit it.— Missouri  Pac.  Ry.  Co.  t.  AtkTnson,  129 
P.  566. 

1 251  (Mont)  In  an  action  against  a  railroad 
company  for  nei^ent  fire,  an  instrnction  de- 
nying a  recoveiT  which  was  not  claimed  held 
properly  refnseo.— Marron  T.  Great  Northern 
'Ry.  Co.,  129  P.  1065. 

1 25 1  (Utah)  Where  the  only  allegatlcm  of 
negligence  was  defendant's  operation  of  an  an* 
tomobile  at  a  dangerous  speeid,  instructions  an- 
tborizing  a  recovery  for  negligent  or  careless 
operation  or  driving,  or  failure  to  keep  a  look- 
out for  obstractions  or  dangers,  were  erroneous 
as  beyond  the  issues.- Ijochheaa  v.  Jensen,  129 
P.  347. 

I  252  (Obi.)  An  instmction  that,  even  though 
the  insured,  while  he  claimed  to  be  totally  and 
continuously  disabled,  performed  some  trivial 
services,  that  would  not  prevent  him  from  re- 
covering for  all  of  the  time,  and  that  the  test 
Is  not  whether  plaintiff  performed  any  services 
of  any  character,  but  wnether  he  was  able  to 
perform  services  of  any  sort  or  character,  held 
Justified  by  the  evidence.— <!ontiiwntal  Casoalty 
'Co.  T.  Wyime,  129  P.  1& 

(B)  Bo«oests  ow  Prarova* 

1 255  (Wash.)  Appellant  should  request  in- 
structions adapted  to  his  view  of  the  case  as 
raised  by  the  evidence.— Zcdawenski  v.  City  of 
Aberdeen,  129  F.  1090. 

1 258  (Ean.)  In  an  Instrnction,  in  an  mcdm 
for  breach  of  marriage  promise,  that  the  jury 
may  take  into  account  the  plaintiff's  seduction, 
the  omlssfon  to  define  seduction  is  not  error, 
in  the  absence  of  a  request  therefor. — Dalrym- 
ple  V.  Green,  129  P.  1145. 

1256  (Wash.)  An  instmction  that  the  jury 
should  consider  physical  and  mental  suffering 
of  a  wife,  and  what  loss  the  husband  had  or 
would  sustain  by  reason  of  her  inability  to 
perform  tha  duties  of  a  wife.  A«M  correct,  In 
absence  of  a  request  for  a  more  spedfic  in- 
struction.—Zolawenski  T.  City  of  Aberdeen, 
129  P.  1090. 

{259  (Okl.)  Where  a  special  Instmction  is 
requested,  counsel  must  submit  the  desired  in- 
struction in  writing,  properly  numbered  and 
signed,  and  request  that  it  be  given,  in  default 
of  which  it  is  not  error  to  omit  to  instruct  of 
the  court's  motion  on  a  given  proposition. — 
Ch^|0,  B.  I.  ft  P.  Ry.  Co.  T.  Badfoxd,  129 

S  260  (CaLApp.)  Where  the  principle  declar- 
ed in  a  r^ected  instruction  was  In  substance 
given  in  the  court's  charge,  ita  refusal  was 
not  prejudidaL— Teale  v.  Bonttaern  Pac.  Oo., 
129  P.  949. 

1 260  (Colo-App.)  In  an  action  for  injuries, 
the  refaa^  of  an  instruction  held  not  erroneous 
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la  view  of  the  iostnictlons  riven.— Denver  Olty 
Tramway  Co.  t.  Gawley,  129  P.  258. 

1 260  (Kan.)  The  refusal  of  an  instruction  as 
to  the  masters  duty  to  famish  a  safe  place  to 
work  was  proper,  where  the  court  hy  another 
Instruction  de&ned  such  duty.— Carroll  v.  Kan- 
sas Buff  Brick  &  Mfff.  Co..  129  P.  196. 

S  260  (Or.)  A  requested  instruction  in  a  fac- 
tory employe's  injury  action  that  if  plaintiff 
was  injured  while  performing  his  duties  in  a 
dangerous  manner,  instead  of  a  safe  manner 
provided  hy  defendant,  be  could  not  recover, 
held  sufficiently  covered  hy  an  instruction  that, 
if  defendant  provided  a  safe  passageway  and 
instructed  plaintiff  to  follow  it,  but  he  chose  a 
different  and  more  dangerous  route,  he  coold 
not  recover.— Love  v.  Cbambeia  Lumber  Co.,  129 
P.  492. 

1 260  (Or.)  Befuaal  of  requested  instructions 
.  held  not  error,  where  adequate  instructions 
were  given,  and  the  requested  Instructions  would 
not  have  affected  the  verdict— Bell  v.  Paquet, 
12S  P.  757. 

1 260  (Wash.)  Requested  instructions  were 
properly  refused,  where  so  far  as  correct,  they 
were  embodied  in  the  instrnctioni  given  by  the 
court.— ZolawenBki  v.  City  of  iuberdeen,  129 
P.  1090. 

1260  (Wash.)  Requested  faiatractioQS  cover- 
ed hy  those  given  are  properly  refused.— Mc- 
Ilwaine  V.  Tacoma  By.  &  Power  Co.,  129  P. 

1093. 

(P)  Objections  and  Bzceptlona. 

1 273  (Wash.)  Exceptions  to  instructions  be- 
cause given  orally  must  be  taken  at  the  time 
notwithstanding  the  statutory  provision  that 
exceptions  to  instructions  may  be  taken  at  any 
time  before  the  motion  for  a  new  trial.— Taylor 
V.  Kidd,  129  P.  406. 

$284  (WasK)  The  giving  of  ijistxuctions 
orally,  Instead  of  in  writing,  is  waived  by  fail- 
ure to  object  at  the  tlme^aylor  t.  Kldd,  129 
P.  400. 

(O)  Oonstnietlon  mnA  Operation. 

{295  (Wash.)  Instructions  most  be  read  as 
a  whole.— McHwaine  t.  Tacoma  By.  &  Power 

Co.,  129  P.  1093. 

1 206  (Cal.)  Giving  of  Instruction  relative  to 
master's  duty  as  to  machinery  and  appliances, 
which  was  merely  defective  because  it  did  not 
contain  a  full  exposition  of  the  law,  Jteld  not 
erroneous  in  view  of  the  other  instructions  giv- 
en.— Lonnergan  v.  Stansbnry,  129  P.  770. 

An  instruction  authorizing  recovery  of  dam- 
ages "reasonably  probable"  to  result  in  the  fu 
ture,  while  not  in  strict  conformity  to  Civ. 
Code,  i  3283,  autboriaing  an  award  of  damages 
resulting  after  the  commencement  of  the  action 
whicdi  are  "certain  to  result,"  was  not  errone- 
ous where  the  correct  rule  was  announced  in 
other  instructions.— Id. 

S  296  (Kan.)  Where  the  court  charged  that 

Slaintiff  was  guilty  of  contributory  negligence) 
efendant  was  not  prejudiced  by  another  in- 
struction that  the  burden  of  proving  contribu- 
tory negligence  was  on  it— Barker  v.  Kansas 
City,  M.  &  O.  By.  Co.,  129  P.  1151. 

i  296  (Wash.)  An  instruction  that  the  jury 
might  include  every  expense  which  may  happen 
in  the  future,  by  reason  of  the  injuries  received, 
held  not  error  In  connection  with  another  in- 
struction to  limit  the  award  to  results  reason- 
ably probable  and  established  by  fair  prepon- 
derance of  the  evidence.— McIlwuDe  T>  Tacoma 
By.  *  Power  Co.,  129  P.  1093. 

ZX.  VERDICT. 

<A)  Genernl  Terdiet. 

S  340  (Kan.)  Where  the  evidence  did  not 
show  that  plaintiff  had  received  any  permanent 
injuries,  the  amount  of  damages  awarded  by 
the  verdict  for  permanent  injuries  afaould  be 


deducted  therefrom.— ITOlianw  ^thlngton, 
129  P.  114& 

f  340  (Kan.)  An  item  of  damage  allowed  for 
an  injury,  neither  proved  nor  found,  should 
be  deducted  from  the  amount  of  the  verdict — 
Barker  r.  Kanaaa  City,  M.  ft  a  By.  Co.  129 
P.  1151. 

(B)  Speelnl  lateraosatorlea  nnd  FlndlnK*. 

{350  (Kan.)  While  tlie  court  mnst  submit 
proper  questions  to  the  jury  to  show  the  chiet 
ultimate  facts,  queatioDS  requiring  the  jurors 
to  distinguish  between  elements  of  injnry,  tech- 
nical and  metaphysical,  are  improper. — ^WuUama 
V.  Withington,  129  P.  1148. 

J3S0  (Kan.)  Under  Code  CHv.  Proa  |  2M 
en.  St  1909.  |  6888),  providing  that  the 
court  may  direct  the  jury  to  find'  on  particular 
questions  of  fact  the  jury  is  not  anthoriacd  to 
invade  the  domain  of  medical  or  metaphyucal 
adence  ia  an  attempt  to  distinguish  between 
constituent  elements  of  physical  uijuriea.— Bar- 
ker V.  Kansas  City,  M.  &  O.  By.  Co.,  129  P. 
1151. 

S350  (Kan.)  A  court  is  not  warranted  ia 
submitting  questions  which  require  the  item- 
izing of  the  ultimate  facts  or  cul  for  mere  evi- 
dentiary matters  on  which  such  facts  were 
based.— Madison  v.  Kansas  Oity.  Bf.  ft  O.  By. 
Co..  129  P.  1157. 

S  356  (Kan.)  Where  the  jury  returned  evasive 
and  equivocal  answers  to  special  Interrogatories, 
the  court  should  have  required  them  to  Be  made 
more  definite  and  certain. — Stewart  T.  Heimiiig^ 
sen  Produce  Co.,  129  P.  181. 

S  359  (Idaho)  Under  Bev.  Codes.  |  4397,  in 
an  action  for  money  only,  or  specific  real  prop- 
erty, the  Jury  may  render  a  general  or  special 
verdict,  and  a  special  finding  controis  a  general 
verdict  inconsistent  therewith,  and  Judgment 
must  he  entered  In  accordance  with  the  special 
fin^^ — Calkins  v.  Blackwell  Lumt>er  Co.,  129 

Z.  TBIAL  BT  COURT. 

(A)  H«nrlu«  mnd  Determination  of  Cnnse. 

{367  (CaLApp.)  Under  Code  Civ.  Proc  I 
631  et  seq.,  relating  to  trials  by  the  court 
a  party  is  not  entiUed  to  argue  a  case  as  a 
matter  of  right,  though,  if  there  ia  any  roran 
for  argument  it  is  better  practice  to  permit 
it— Center  v.  Kelton,  129  P.  96a 

(B)  Flndlnsa  of  Wmot  »n#  Cf»neluloBW 
of  I«aw. 

1380  (Or.)  Failure  of  court,  in  action  for 
recovery  of  land,  to  make  findings  of  fact  was 
not  reversible  error,  where  the  parties  agreed 
that  the  court  might  prepare  a  verdict  and 
have  the  record  made  as  if  the  trial  was  by  a 
Jury.— Gollis  v.  Cone.  129  P.  7S3. 

i396  (Utah)  Where,  in  an  action  to  enjoin 
defendant  city  from  cutting  shade  trees  on  a 
lot  surrounded  by  a  picket  tence,  the  actual  lo- 
cation of  the  south  boundary  line  of  the  blodi 
in  which  the  lot  was  situated  was  in  issue,  a 
finding  that  the  south  boundary  line  of  the 
lot  was  marked  by  plaintiffs  picket  fence  did 
not  conform  to  the  issues.— <iiauque  v.  Salt 
Lake  City,  129  P.  429. 

1307  (Cal.App.)  Where  there  was  no  iasne 
relative  to  estoppel  raised  by  the  pleadings,  a 
finding  relative  thereto  was  unnecessary.— 
Mentry  T.  Broadway  Bank  ft  Trust  Co.,  129 

P.  47a 

TRIAL  DE  NOVO. 

See  Jnstices  oi  flw  Peace,  1 171. 

TROVER  AND  CONVERSION. 

See  Carriers,  f  127;  Chattel  Mort^ges,  %  169; 
Limitation  of  Actions^  |  321;  Witnessee,  1 
220. 
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INDEX-DIGEST 


United  States 


n.  AOTZOXS. 

(B>  J«rta<letlom,  parttM,  FMllaUmMT 
ProeMdlmsB,  and  Pleadln*. 

1 32  (Kan.)  An  allegation  that  peiBonol  proi>- 
erty  was  b;  a  defendant  converted  to  his  own 
use  indicates  a  right  to  recover  damages  for 
sacb  coDTendon,  and  not  a  right  to  an  accoaut- 
ing.— BlackweU  v.  BlackweU,  129  P.  m 


(D)  Da 

1 49  (Gal.App.)  In  an  action  for  conversion  of 
corporate  stock,  the  measure  of  damages  is  the 
market  valae  of  the  stock,  with  interest  and 
Incidental  damages  incurred  in  the  pursuit  of 
the  property;  and  the  defendant  is  not  ea- 
topp^  to  deny  tliat  th«  shares  wen  not  worth 
their  par  value.— Myers  T.  Ghittyna  Bm^locft- 
tion  Co.,  129  P.  489; 

TRUST  DEEDS. 

Bee  Mortgage*- 

TRUSTEES. 

See  Tnistt,  H  1S6,  lOa 

TRUSTS. 

See  Appeal  and  Error.  S  69;  D«!Ication,  I  63; 
Easements,  S  16:  Ejectment.  1  12;  Indiana, 

I  15;  Parties;  Wma,  i  72a 

I.  OBEATIOK,  EXISTEHOE,  AHD  V&- 
UDITX. 

(A)  Bxvrms  Trasts. 

I I  (Eui.)  A  trust  in  real  estate  implies  a 
holding  of  the  legal  title  by  one  for  the  bene- 
fit of  another,  who  holds  the  equitable  title.— 
BlackweU  v,  BlackweU,  129  P.  173. 

S  I  (Wash.)  "Express  trusts"  are  presumably 
created  by  the  free  and  deliberate  act  of  the 
parties,  are  in  accordance  with  equity,  and,  by 
the  terms  of  their  creation,  are  permanent  in 
their  operation.— Arnold  v.  Hall,  129  P.  914. 

I  30'/2.  (Wash.)  On  facts  stated,  hold,  that  on 
plaintiff'B  conveyance  of  land  to  his  mother, 
without  v^uable  consideration,  there  was  an 
expresH  trust  to  reconvey  as  a  gift  or  legacy.— 
Arnold  V.  HaU,  129  P.  914. 

943  (Wash.)  Under  Rem.  &  BaL  Cknle,  { 
S745,  providing  that  all  conveyances  of  real  es- 
tate and  all  contracts  creating  or  evidencing 
any  incumbrance  upon  real  estate  shall  be  by 
deed,  an  express  trust  in  lands  cannot  be  estab- 
Ufehed  by  parol.— Arnold  v.  HaU,  129  P.  914. 

(B)  Besoltlalt  Trasts. 

168%  (CaLApp.)  Where  property  is  held  by 
one  person  for  the  benefit  of  another,  equity 
wiU  Id  a  proper  case  impose  a  trust  thereon, 
ud  award  to  the  Beveral  parties  the  interest 
to  which  they  are  oititled.- Butterfield  t.  Har- 
rii^  129  P.  614. 

(O)  ComstraettYe  Trnsta. 

{01  (Wash.)  "Implied  trusts"  have  not  the 
element  of  permanency  and  rightfulness,  so  far 
as  relates  to  the  intention  oi  the  responsible 
parOr,  and  freedom  of  action  may  be  altogether 
lacking ;  the  essential  idea  of  an  Implied  trust 
involving  antagonism  between  the  cestui  que 
trust  and  the  tmstee,  even  where  the  trust  does 
not  arise  out  of  fraud.— Arnold  Hall,  120  P. 
914. 

196  (Kan.)  An  absolute  conveyance  cannot  be 
defeated  by  mere  verbal  promise  to  reconvey; 
and  when  the  rircamstances  fail  to  show  an  in- 
tent by  the  grantor  to  retain  equitable  title  no 
trust  arisen  hv  implicntion  of  law.— BlackweU  t. 
BlackweU.  129  P.  173. 

{  96  (Wash.)  Equity  wiU  not  raise  a  construc- 
tive trust  upon  breach  fsl  an  express  contract  to 


reconvey  real  property.— Arnold  v.  HaU,  129  P. 
014. 

1 100  (Wash.)  An  implied  trust  in  real  prop- 
ertv  may  be  eatablisbed  by  parol.— Arfloid  v. 
Halt,  129  P.  914. 

The  rule  that  it  is  onlr  when  fraud,  actual  or 
constructive,  intervenes  that  equity  wUl  permit  a 
trust  agreement  to  be  proved  by  parol  refers 
to  anch  fraud  as  inheres  in  the  original  tcansac- 
tlon.— Id. 

HL  APPODfTMEWT.  QPAUFIOA- 
TION.  AND  TENTTRB  OF 
TBUBTEE. 

I  IS6  (Colo.)  WiU  construed,  and  held,  that 
the  testator  intended  to  impose  certain  trust 
duties  on  his  executors  who  were  to  continue 
to  serve  as  audi  until  final  distribution  of  the 
estate,  and  not  as  designating  the  executors  per- 
sonally as  trustees  of  the  trust  created  in  tiie 
«-ill.— Tuckennan  v.  Currier,  129  P.  310. 

Where  one  is  expressly  named  as  executor 
and  trustee,  the  revocation  of  his  ap|H>intment 
as  executor  will  not  necessarily  terminate  bis 
appointment  as  trustee,  but  otherwise,  if  he  is 
named  as  executor  and  trust  duties  are  attached 
by  the  will  to  his  duties  as  executor.— Id. 

The  executors  and  their  successors  as  such 
may  hold  and  administer  testamentaty  trusts, 
either  ex  officio  or  by  virtue  of  their  oiBce. — Id. 

Where  a  testator  Indicated  that  his  exeentors 
should  act  as  such  until  the  will  was  fully  ex- 
ecuted. It  would  not  l>e  presumed  that  they  be- 
came trustees  as  to  the  further  administration 
of  the  estate  after  the  fuU  performanoe  of  tiielr 
ordinary  duties  as  exeentors.— Id. 

i  169  (Colo.)  A  testator,  having  imposed  trust 
duties  on  his  executors,  was  authorized  to  pro- 
vide a  plan  for  the  selection  of  their  successors. 
— Tuckerman  t.  Currier,  120  P.  210. 

IT.  MAHAOEHEMT  AlIB  DI8P08AI. 
OF  TRUST  FBOFBRTT. 

I  182  (Kan.)  Under  a  contract  between  Joint 
purchasers  of  merchandise,  store  furoitore,  and 
fixtures  to  apply  the  net  proceeds  from  sales 
from  the  stock  and  aU  other  goods  put  into 
the  stock  toward  the  payment  of  notes  fqr 
the  price,  and  appointing  a  trustee  to  receive 
the  mone.v8  coming  from  the  sales,  the  trus- 
tee is  not  vested  with  the  right  of  possession 
of  the  property  or  ^ven  a  Ilea  there<HL— BIUs 
T.  Woodruff,  120  P.  1193. 

TURNPIKES  AND  TOLL  ROADS. 

I.  BSTABUWaiEinP.  OOHSTBTO- 
TlOir*  AND  XAUITlUIAirOE. 

{9  (Cal.)  The  only  power  to  grant  fraodiis- 
es  to  take  tolls  on  a  free  public  highway  Is 
that  conferred  on  boards  of  supervisors  under 
certain  circumstances  by  Pol.  Code,  |  4041, 
subd.  S3. — Gardella  v.  Amador  Counb,  129  P. 
093 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent.  |  143. 

UNDUE  INFLUENCL 

See  WUls,  U  11^5-166,  384. 

UNITED  STATES. 

See  Courts,  |  480;  Indiana;  Fatettti;  Pnblic 
Lands. 

n.  FBOPEKTT,    OOKTBAOTS,  AHD 
IJABIUTIES. 

I  67  (Idaho)  Where  defendant  surety  company 
on  the  bond  of  contractors  for  irrigation  work  of 
the  government  on  nonperformance  by  the  con- 
tractors took  over  the  work,  together  with  the 
contractors'  plant  and  property,  and  a  sum  paid 


Tor  eases  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Ssrles  *  Indexes  see  same  tople  and  section  (fi  NUMBER 
12eP.-82 


Digitized  by 


VUted  BtstM  OommlMlaaian 


128  PAOiriO  BBPOBTEB 


1298 


\v  tbe  govenuneDt  on  the  contract,  uiaming 

toe  coDtracturs'  indebtednesB,  it  was  liable  to 
plaiDtilT  for  supplies  and  material  previouidj 
fumiabed  to  the  contractors.— Beymer  v.  Mon- 
arch, 129  P.  919. 

UNITED  STATES  COMMISSIONERS. 

See  BxemptionB,  i  U9. 

S5  (pkl.)  Under  Mansf.  Dig.  11  4016-4018 
(Ind.  T.  Ann.  St  1800,  {{  2690-2608),  provid- 
ing for  election  of  jostites  of  the  peace,  and 
Act  March  1,  1895,  |^4,  a  United  States  com- 
misdoner  in  Indian  Territory  waa  not  author- 
lied  to  dt  as  Justice  of  the  peace  outside  his 
township  or  district— Hooker  t.  Carroll,  128 
P.  66. 

USE  AND  OCCUPATION. 

See  Mortgagei,  f  199. 

USURY. 
See  Mortgage!,  |  608^. 

UTTERING. 

See  ForgOT,  11  16^ 

VACATION. 

See  Judgment,  H  212,  864,  886;  Jnstloea  of 
the  Peace,  f  va. 

VALUE. 


See  Baibnent,  f  81:  Carriers,  |  228;  Eminent 
Domain,  |  181;  BTidence.  H  US.  142,  474, 
S24,  5^;  Fraud,  1 11. 

VARIANCE. 

See  PleadiBi;  ||  887,  868. 

VENDOR  AND  PURCHASER. 

See  Brokers;  Estoppel,  I  93;  Freud,  I  68; 
Frauds  Statute  of,  f  CO ;  Guaranty,  I  24 ; 
(:}QardiBn  and  Ward,  I  174;  HnstKUid  and 
Wife,  I  140:  Mines  and  Minerals,  1  65; 
Mortgages,  fi  277;  Sales;  Schools  and  School 
Districts,  I  65;  Speeific  Performance';  Taxa- 
tion, il  679,  687,  708. 

I.  BEQUUITES  AHS  VALIDITT  OF 
OOMTKAOT. 

1 18  (Utah)  The  parties  to  an  option  agree- 
ment for  tbe  sale  and  purchase  of  land,  by  slga- 
ing  and  delivering  the  agreement,  thereby  ac- 
cepted its  proviRions  and  conditions.— Cum- 
mings  T.  Nielson,  120  P.  619. 

1 36  (Cal.App.)  False  statements  by  a  vendor 
as  to  the  value  of  similar  property  in  tbe  vicin- 
i^  made  to  induce  vendee  to  purchase  in  con- 
nectioD  witfa  vendor's  procuring  another  to  make 
a  sham  offer  for  the  property  at  an  exorbitant 
value  In  plaintiffs  presence  held  such  fraodo- 
lent  misrepresentations  as  to  entitle  vendee  to 
rescind  and  recover  the  purchase  price. — Wink- 
ler T.  Jerrue,  120  P.  804. 

n.  CONSTRUOTIOir  AKB  OFEHA- 
TlOXr  OF  OOHTBAOT. 

i  54  (Wash.)  The  holder  of  an  option  to 
purchase  real  property,  who  has  fnUv  executed 
the  contract  by  payment  of  the  purcnase  price, 
although  receiving  no  deed  therefor,  becomes 
vested  with  the  equitable  title  to  the  land,  such 
title  relating  back  to  the  date  of  the  option. — 
Grovfley  v.  Byrne,  129  P.  113. 

i  57  (Utah)  Where  an  option  contract  to  pur- 
chase land  is  silent  as  to  the  time  vben  tbe 
purchaser  must  exercise  the  option,  the  law 
implies  that  it  shall  be  exercised  within  a  rea- 
sonable tlme.^ummlngB  t.  Nielson,  129  P. 


8  75  (Cal.App.)  Under  dr.  Code,  S  1667,  pro- 
viding that,  if  an  act  be  fn  its  nature  capable 
of  bemg  done  instantly  it  must  be  immediately 
performed  upon  tbe  tniug  to  be  done  being  ex- 
actly ascertained,  where  a  contract  to  convey 
specified  no  time  for  making  deferred  payment^ 
they  were  to  be  deemed  payable  upon  deliverr 
of  the  deed.— Winkler  v.  Jerrue,  129  P.  804. 

f  78  (Kan.)  Where  time  is  not  of  the  essence 
of  a  contract  to  convey  land,  but  is  made  es- 
sential by  performance  or  tender  of  one  party 
and  a  demand  on  tbe  other,  a  reastmatde  time 
must  be  given  for  compliance  with  the  demand. 
-Nason  v.  Patten.  126  P.  138. 

{  78  (Or.)  Time  was  of  the  essence  of  an  olCer 
to  sell  land  to  a  certain  purchaser,  providing 
he  accepted  the  propoaa!  within  a  ome  Mated. 
— SorensMi  t.  Smith,  129  P.  1ST, 

to.  KODIFZGATTOir  OB  BBBOIWIOa 
OF  OOHTRAOT. 

(B)  BesotasloK  by  VemAor. 

i  102  (CaL.)  Where  a  vendee  ia  In  default  as 
to  payment,  and  tbe  vendor  la  in  default  be- 
cause he  cannot  give  a  perfect  title  on  account 
of  the  existence  of  a  highway  over  the  land, 
the  demanding  of  possession  by  tbe  vendor  and 
the  surrendeiing  thereof  by  the  vendee  amount 
to  rescission  ot  tbe  contract. — Prentice  t.  Sr- 
skine,  129  P.  686. 

(O)  RmaIssIob  br  Pwreliuev. 

1 116  (Cal.AK>.)  Under  GIt.  Code,  I  IBOl, 

?>rovlding  that  objecdona  to  the  mode  ox  an  of- 
er  of  performance  are  waived  by  a  creditor  if 
not  made  when  he  had  the  opportu^ty  to  make 
them,  a  vendor  by  not  demanding  rent  from  the 
vendee  upon  rescission  by  the  latter  held  to 
have  waived  a  tender  of  rent  as  a  condition 
precedent  to  rescission. — Winkler  T.  Jerrue,  129 
P,  804. 

{119  (Cal.)  Where  there  is  a  defect  In  the 
vendor's  title  arising  out  of  the  existence  of  a 
highway,  the  vendee  can  resdnd,  even  before 
the  time  fixed  for  conveyance,  aa  the  voidor 
cannot  cure  tlie  defect.— Prentice  T.  Enklne, 
129  P.  686. 

IT.  FEBFOBMANGE    OF  OOHTBAOT. 

(A)  Title  »Bd  Batm«e  of  Vcador. 

{  I2B  (Cal.App.)  Every  executory  contract  for 
the  sale  of  land  contains  an  implied  condition 
that  tbe  vendor's  title  Is  good,  and  that  he  will 
transfer  an  unincumbered  title. — WinUer  T.  Jer- 
rue, 120  P.  804.  . 

S  144  (Cal.App.)  Where  a  contract  for  the 
sale  of  land  made  time  of  the  essence,  a  tender 
of  the  deed  by  vendor  when  an  action  was 
brought  for  his  breach  would  not  cure  his  de- 
fault in  refusing  to  execute  a  deed  when  the 
balance  of  tbe  price  was  tendered  by  vendee. — 
McManns  v.  Patch,  129  P.  613. 

I  144  (Cal.App.)  A  vendor  who  was  not  re- 
quired, under  the  terms  of  the  contract,  to  con- 
vey until  tendered  the  purchase  money,  had  un- 
til then  to  acquire  a  good  title  ludi  aa  be  con- 
tracted to  convey.- Winkler  t.  Jemi^  129  P. 
804. 

(D)  ParmcBt  «t  PwkmM  Mommv* 

S  170  (Cal.App.)  In  view  of  Civ.  Code.  1 1001. 
providing  that  objections  to  an  offer  of  per- 
formance not  made  at  tbe  time  are  waived,  any 
informality  in  the  tender  of  the  purchase  price 
by  a  vendee  was  waived  where  do  <rt>jecdon 
was  taken  at  the  time  by  vendor  aa  to  the  form 
or  sufficiency  of  the  tender.— HcHanua  v.  Fatdi. 
129  P.  613. 

I  187  (CaL)  Where  a  vendor  of  land  under  a 
time  contract  takes  back  possession,  he  waives 
his  right  to  further  parmenta.— Preatict  v. 
Erskine,  120  P.  686. 
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BXOBTI  AXD  UABmrmi  OF 
PABTIEa. 
Ui  Am  t9  HMfe  Otbar. 

1 189  (Idaho)  In  an  actlcm  to  foredoM  a 
veodor'8  Hen  on  real  estate,  a  grantee  cannot 
be  beard  to  maiotaio  that  the  conveyance  un- 
der which  bU  crantor  claimed  was  a  mortgage 
and  not  a  deed,  and  that  it  did  not  vam  title. 
-Smith  V.  Behalta.  129  P.  640. 

S  196  (OU.)  Where  a  written  contract  for  the 
sale  of  property  reserves  its  use  and  possession 
to  the  vendor  until  the  price  is  paid,  in  the  ao- 
seoce  of  stipulation  or  subsequent  agreement  the 
vendee  not  entitled  to  the  ranti  until  he  has 
fulfilled  his  contract.— Tucker  t.  McLanghlin- 
Farrar  Co.,  129  P.  G. 

(B)  Aa  to  TklvA  Tmwmvmm  la  Ctoaeval. 

1212  (Wash.)  The  holder  of  an  option  to  pur- 
chase real  property,  who  has  fully  executed 
the  contract  by  payment  of  the  purchase  price, 
although  receiving  no  deed  therefor  becomes 
vested  with  the  equitable  title  to  the  land  as 
againat  the  render  and  hia  grantees  with  notice ; 
such  tide  relating  back  to  the  date  of  the  op- 
tion.—Crowley  T.  Byxne,  129  P.  118. 

CC)  BouA  Fid«  PnrehMera. 

S  228  (Wash.)  The  holder  of  an  option  con- 
tract for  the  purchase  of  real  property  has  such 
an  interest  in  the  land  as  will  protect  liiiu 
against  subsequent  purchasers  from  the  vendor 
with  notke  thenoL— Crowley  t.  Byrne,  129  P. 
113. 

§229  (Or.)  A  stockholder  of  a  corporation 
in  purchasing  land  from  it  held  not  charged 
with  notice  of  fraud  perpetrated  b^  the  cor- 
lioration's  president  in  acquiring  title.— Clark 
V.  LatoureUe,  129  P.  1043. 

{229  (Wash.)  Where  a  deed  was  amUguous 
ns  to  whether  it  conv^ed  the  whole  or  only  a 
one-half  interest  in  two  lots,  a  subsequent  pur- 
chaser from  the  grantor's  admiastrator  was  not 
bound  to  take  notice  of  the  grantee's  payment 
of  the  taxes  on  the  whole  tract  as  l^earing  on 
the  proper  construction.— Golden  v.  Pilchuck 
Tribe  Mo.  42,  Improved  Order  of  Redmen,  120 
P.  93. 

The  payment  of  taxes  on  the  whole  tract  of 
land  by  one  of  two  joint  owners  is  not  notice  to 
strangers  that  the  one  payine  the  taxes  claims 
title  to  the  whole,  nor  that  the  co-owner  fs  ac- 
quieacioK  in  such  claim.— Id. 

{230  (Wash.)  As  against  a  subsequent  pur- 
chaser from  a  grantor,  extrinsic  circumstances 
can  be  considered  in  determining  the  meaning  of 
ambiguous  language  in  a  deed  <nily  in  so  far 
as  he  was  bound  to  take  notlee  thereof  at  the 
time  of  his  purchasa.-^o)den  v.  Pilchuck  Tribe 
Xo.  42,  Improved  Order  of  Bedmen,  129  P.  93. 

In  conveyance  by  grantor  of  "his  one-half  un- 
divided interest"  in  four  lots  and  two  other  iots, 
the  quoted  words  could  not  be  construed  as  limit- 
ed In  their  application  to  the  four  lots,  although 
the  grantor  owned  the  whole  of  the  other  two 
lots,  and  hence  a  subsequent  purchaser  was  not 
chargeable  with  notice  that  aucb  was  the  intent 
and  meaning  of  the  parties  to  the  conveyance- 
—Id. 

{231  (Cal.)  Record  of  a  lease  is  not  construc- 
tive notice,  where  title  of  the  lessor  is  not  re- 
corded.—Standard  Oil  Co.  V.  Slye,  129  P.  689. 

VT.  REMEDIES  OF  TEHDOB. 

(A)  Lien  »Bd  Reeoverr  of  Land. 

{265  (Idaho)  Where  the  purchaser  of  real 
estate  is  notified  that  the  land  has  not  Iieeu 
paid  for  in  full,  be  is  chargeable  with  notice 
that  the  vendor  of  his  vendor  has  a  lien  for 
the  balance  of  his  price.— Smith  v.  Schultx,  129 
P.  640. 

That  a  purchaser  of  land  has  paid  a  mortgage 
assnmed  as  part  of  the  price  does  not  entitle 


him,  on  foreclosure  of  the  lien  of  the  vendor 
of  bis  vendor,  to  reimbursement  of  the  amount 
BO  paid  before  satisfaction  of  the  lien.— Id. 

{  266  (Idaho)  Where  a  vendor  takes  notes  for 
the  price  executed  by  the  vendee  and  his  wife, 
the  signature  of  the  wife  does  not  constitute 
such  security  as  will  amount  to  a  waiver  of  the 
vendor's  lien  under  Rev.  Codes,  i  8442.— Smith 
T.  Schulti,  129  P.  640. 

{281  (Idaho)  Bvidence  held  to  support  find- 
ings and  Judgment  Aat  tiie  purchaser  of  real 
estate  bad  notice  of  the  existence  of  a  vendor's 
lien  on  the  property.— -Smith  t.  Schultz,  129 
P.  640. 

{  294  (Idaho)  In  the  absence  of  dther  statu- 
tory or  contract  provision  for  attorney's  fees, 
the  vendor  of  lanti  ia  not  entitled  on  the  fore- 
dosnre  of  his  lien  to  recover  such  fee.— Smith 
V.  Schnlta,  129  P.  64a 

Vn.  HEMEBIES  OT  FUBOHASER. 
(A)  BMOvery  of  Pnrabaae  Moner  P«ld. 

{334  (CaLApp.)  Where  the  vendee  tenderpil 
the  balaiice  of  the  price  within  the  prescribed 
time,  and  demanded  a  deed  upon  the  vendor*)) 
failure  to  convey,  the  vendee  may,  upon  prompt- 
ly rescindinK  demand  repayment  of  the  Dart  of 
the  price  paid.— McManus  v.  Patch,  129  P.  618. 

{334  (CaLApp.)  Notice  by  a  vendor  Ui  ii 
vendee  in  default,  informing  him  that  his  rijclits 
under  the  contract  were  at  an  end.  held  a  for- 
feiture, and  not  a  rescission,  and  hence  doefi 
not  require  the  vendor  to  return  any  part  of 
the  price  paid.— List  v.  Moore,  129  P.  962. 

{334  (Kan.)  White,  aa  a  general  rule,  a  pur- 
chaser, who,  without  fault  of  the  vendor,  hnn 
failed  to  fulfill  the  contract,  cannot  recover  an 
advance  payment,  this  rule  does  not  prevail 
where  the  contract  has  been  abandoned  or  re- 
scinded by  consent  of  the  party  not  in  default.— 
Nason  v.  Patten,  129  P.  iSa 

{335  (CaLApp.)  The  right  of  a  vendor  to 
retain  part  of  the  purchase  price  paid,  after 
the  vendee's  default,  is  independent  of  any  ex- 
press clause  in  the  contract  for  forfeiture  ur 
retention  of  the  purchase  money  as  liquidated 
damages.- List  v.  Moore,  129  P.  962. 

It  ia  only  where  the  vendor  after  the  vendee's 
default  agrees  to  a  mutual  rescission  that  the 
vendee  is  entitled  to  a  return  of  the  purchase 
money  paid. — Id. 

13^  (GaLApp.)  Where  vendor  does  not  have 
title ;  or  hU  title  is  defective,  at  tiie  time  fixed 
for  conveyance,  the  purchaser  may  treat  the 
contract  as  rescinded,  and  recover  uie  purchast- 
price  paid  without  offerit^  to  prove  perform- 
ance on  his  part— HcManoB  t.  Patch,  129  P. 
613. 

{  339  (CaLApp.)  An  offer  by  the  vendee  to  re- 
store everything  of  value  received  under  a  con- 
tract for  the  purchase  of  land  and  a  tender  of 
possession  made  the  rescission  of  the  contract 
complete,  so  as  to  entitle  the  vendee  to  sue  to 
recover  the  purchaxe'  price  paid  thereunder.'— 
Winkler  v.  Jerrue,  120  P.  80$. 


See  Jury,  i  70. 


VENIRE. 
VENUE. 


See  Appeal  and  Error,  {  882 ;  Contempt,  I  46 ; 
Criminal  Law,  {  106;  Mortgages,  {  422. 

n.  DOMIOIIA  OR  RE8IDEXCE  OF 
PARTIES. 

32  (Cal.)  Right  to  have  action  in  claim  and 

unless  properly  asserted.— Bohn  v.  Bobn,  129 
P.  981. 


I  32  (Cal.)  Right  to  have  action  in  claim  a 
delivery  tried  in  county  where  defendant 
sides,  under  Code  Civ.  Proa  {  395,  held  waii 
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nX.  CHANGE  OF  VEHTTE  OB  PI-ACE 
OF  TRIAIi. 

S58  (Cal.)  Motion  for  chance  of  Teoae  un- 
der Code  Cir.  Froc  |  S97,  heu  neceesary,  not- 
-withstauadiag  proTisiona  ot  section  396,  requir- 
ing an  affidavit  of  merits  and  a  written  demand 
for  change.— Bohn  t.  Bobn,  129  P.  98L 

163  (CaL)  A.  motion  to  change  the  place  of 
trial  of  an  action  in  claim  and  delivery  to  the 
county  where  defendant  resided  at  the  com- 
mencement of  the  action  must  be  on  notice 
to  the  adrerse  partjr^Bolm  v.  Bohn,  120  P. 
981. 

Motion  for  chance  of  renne,  not  stating  vheo 
it  would  be  brought  on  for  hearing,  held  insuf- 
ficient as  notice  of  motion  under  Code  Cir. 
Proa  I  lOia-Id. 

VERDICT. 

See  Criminal  Law,  §S  893,  IIGO;  Pleading,  | 
4S8;  Trial,  H  143,  178,  340-3Sft. 

VESTED  RIGHTS. 

See  Constitutional  Law,  i  186^ 

VIEW. 

See  Eminent  DomaiQ,  S  220. 

WAIVER. 

See  Appeal  and  Error,  i  1078;  Contempt,  |  63; 
Contracts,  fif  305,  322 ;  Criminal  Law,  11 101, 
575,  570,  ^  ifett,  1178;  Election  of  Rem- 
edies, i  8 ;  Executors  and  Administrators,  SI 
19,  186,  222;  Insurance,  §{  372,  892,  646; 
Jury,  j  14;  Justices  of  the  Peace,  H  169, 
104 ;  Master  and  Servant,  i  SO;  Medianics' 
Ijens.  ii  99,  207;  Motions,  §  23 :  Pleading, 
i§  407-422;  Sales,  i  477:  Vendor  and  Pur- 
oliaser,  H  170,  lOT,  266;  Venue,  |  82;  Wa- 
ters and  Water  Courses,  i  HQ;  Witnesses, 
H  21S.  SOS. 

WALLS. 

See  Partj  Walla. 

WAR. 

See  Appeal  and  Error,  i  102^ 

WARNING. 
See  Master  and  Servant,  if  153,  158. 

WARRANT. 

K^ee  Arrest,  |  63;  Constitutional  Law,  |  42; 
Criminal  I^w,  |  218. 

WASTE. 

See  Action,  {  45;  Executors  and  Adminlstra- 
tor%  I  35. 

WATERS  AND  WATER  COURSES. 

See  Constitutional  Law,  I  33:  Contracts,  1 123; 
Eminent  Uomain,  |S  28,  29,  74,  279;  Estop- 
pel, S  3;  Judgment,  if  228,  719;  Jury,  8  14; 
Mechanics'  Liens,  S»  83,  231;  Municipal  Cor- 
porations, |§  231,  835,  845,  804;  SueciQc  Per- 
formance, H  28,  121;  States,  i  114;  Stipula- 
tiona. 

L  APF&OPBIATIOH  OF  BIGHTS  Ut 
FTTBLIO  IiAXmS. 

I  3  (Colo.)  The  waters  of  the  natural  streams 
in  the  state  are,  as  declared  in  Const,  art.  16, 
I  6,  the  property  of  the  state;  and  its  right  to 
their  distribution  and  control  within  its  borders 
is  free  from  interference  by  any  other  sover- 
eignty.—Sto<*man  T.  Leddy,  129  P.  220. 

{  19  (Colo.App.)  A  senior  appropriator,  though 
entitled  to  a  large  flow  of  water  to  irrigate  a 
siiunll  area  lyinjt  so  close  to  the  stretim  that  the 
water  will  return,  cannot  as  against  junior 


appropriators  divert  that  same  amount  of  wa- 
ter at  another  point  to  irri^te  lands  lying  so 
far  from  the  stream  that  it  cannot  return. — 
Larimer  County  Canal  Mo.  2  Irrigating  Co.  r. 
Poudre  Valley  Reservoir  Co.,  129  P.  248. 

i  24  (ColcApp.)  Where  a  judgment  is  render- 
ed fixing  the  amount  of  water  appropriators 
may  divert,  the  amount  of  dfvezsion  is  to  be 
construed  with  the  land  to  be  irrigated,  and 
though  an  appropriator  is  decreed  the  right  to 
take  a  large  flow  of  water,  he  cannot  take  more 
than  is  reasonably  necessair  to  irrigate  his 
land.— r^rimer  Counb[  Canal  No.  2  Irrigating 
Co.  v.  Poudre  Valley  Reservoir  Co.,  129  P.  24». 

S  32  (Colo.App.)  To  constitute  abandonment 
of  water  rights,  both  act  and  intention  mast 
be  shown.— Central  Txiut  Co.  t.  Culver,  129  P. 
263. 

S  33  (Colo.App.)  Is  proceedings  to  change  the 
place  of  diversion  of  water,  evidence  held  suffi- 
cient to  establish  netitioner's  ownership  of  the 
water  sought  to  be  chaneed.r— Larimer  County 
Canal  No.  2  Irrigating  Go.  Y.  Poodie  Valley 
Reservoir  Co.,  129  P.  25a 

While,  in  a  proceeding  for  a  change  of  the 
point  of  diversion  of  water  already  appropri- 
ated, there  can  be  no  order  granting  an  oi- 
larged  use,  yet  the  amount  of  water  which  may 
be  appropriated  may  be  determined;  the  par> 
ties  not  being  required  to  seek  relief  bt  snbse- 
quent  actions.— Id. 

8  33  (Colo-Anp.)  The  question  of  abandonment 
of  a  water  right  is  one  of  fact  to  be  determined 
by  the  judge  or  jury.— Central  Trust  Cfc  v.  Cul- 
ver 129  P.  253. 

The  burden  of  proving  an  abandonment  of  a 
water  right  is  on  the  one  asserting  it. — Id. 

Under  the  issue  of  abandonment  of  water 
riehtSf  if  there  be  sufficient  evidence  tendio?  to 
establish  noniiser  subsequent  to  a  decree  declar- 
ing that  there  was  no  abandonment,  evidence 
thereof  and  of  similar  acts  of  the  owner  prior 
to  the  decree,  is  admissible  to  show  intent  there- 
after in  not  using  what  was  awarded  1^  the  de- 
cree.—Id. 

In  statutoiy  proceedings  for  the  adjodicatiitn 
of  priorities  and  appropriations  of  water,  the 
district  court  can  only  determine  priorities  of 
the  several  ditches  and  amount  of  water  award- 
ed thereto,  but  not  the  ownership  or  property 
r^ts  in  the  ditches.— Id. 

VI.  APFROPRIATIOir  Am 
aOBIPTIOX. 

S  130  fHont)  Defendants  are  entitled  to  die 

exclusive  use  for  any  puroose  of  a  new  supply 
of  water  developed  or  collected  from  lands  fom»- 
ing  DO  nart  of  the  source  of  the  flow  Into  the 
brook  to  which  another  is  entitled;  the  burden 
being  on  defendants  to  show  that  the  supply 
developed  was  new.  and  its  amount— Spauldinr 
V.  Stone.  129  P.  327. 

{  151  (Colo.)  The  abandonment  of  the  right 
to  divert  and  use  the  water  of  a  stream  may 
be  effected  by  a  plain  declaration,  or  by  infer- 
ence  from  acts  or  omissions  inconsistent  with 
an  intention  to  retain  the  right— Green  Valley 
Ditch  Co.  T.  Frants,  129  P.  1006. 

An  individual  or  corporation  not  asserting  a 
water  right,  and  not  attempting  to  control  or 
apply  it  to  a  beneficial  use  lor  18  or  20  years* 
and  allowing  diversion  and  beneficial  nae 
others,  hOdln  the  absence  of  excuse,  not  enti- 
tled to  thereafter  claim  a  prior  apiw<vriari<ML 
—Id. 

8  152  (Colo.)  On  facts  appearing  in  an  action 
to  quiet  title  to  an  irrigatioo  ditch,  with  af- 
firmative claim  by  defendants  to  au  interest 
therein,  held,  that  defendants'  predecessors  in 
interest  bad  waived  their  prior  appropriation 
without  intention  of  resuminf  it,  so  as  to  con- 
stitnte  an  abandonment— Green  TaUer  Ditch 
Co.  T.  Prants,  129  P.  1006. 

A  decree  for  plaintiff,  in  an  action  to  quiet 
title  to  nn  irrigation  ditch  and  Its  appropria- 
tion therefrom,  should  be  limited  to  the  amount 
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theretofore  actually  carried  tbroagh  the  ditch 
and  applied  to  a  beneficial  nse,  making  the 
necessary  tUlowance  (or  seepage  and  evapora- 
tion—Id. 

i  152  (Mont)  If  en  ofrn^fB  original  appropri- 
ation of  water  did  not  inclade  a  greater  amount 
than  that  awarded  him  by  the  court  without 
condition,  he  was  only  entitled  to  that  amount, 
irrespective  of  whetner  his  land  required  a 
greater  or  less  amount  per  acre. — Spaolding  v. 
Stone.  129  P.  327. 

Svldcoce,  in  an  action  by  a  prior  aoproprla- 
tor  of  the  waters  of  a  brook  to  liave  nls  prior 
rieht  adjudged  and  to  enjoin  defendants^  nse 
thereof,  keld  not  to  aostain  a  finding  that  de- 
fendants br  constmctlng  their  ditch  increased 
the  BRtural  flow  of  the  brook. — ^Id. 

A  riparian  owner  entitled  to  the  waters  of  a 
brook  for  irrigation  by  priority  of  appropria- 
tion need  not  make  a  demand  upon  defendants 
for  the  use  of  snch  waters ;  defendants  not  dis- 
puting bis  rigM.— Id. 

I  t52  (Mont)  Under  Bev.  Codes,  S  4842, 
forbidding  a  proprietor  of  water  to  change  the 
point  of  diTersioD  to  the  prejudice  of  other 
proprietors,  any  such  change  will  not  be  pre- 
sumed prejudicial,  but  the  burden  is  on  the 
party  claiming  prejudice  thereby  to  show  it^ 
tokowieh  iTOlty  of  Helena.  129  P.  1063. 

VXL  OOHVEYAHCES  AHD  OOH- 
TBAOTB. 

8  154  (Cal.)  Under  Civ.  Code,  S  1104,  provid- 
ing that  a  transfer  passes  all  easements,  and 
creates  an  easement  in  the  other  land  of  the 
grantor  for  sncti  use  thereof  as  the  grantor  used 
the  same  for  the  benefit  of  the  land  conveyed, 
the  grantee  of  a  part  of  land  containing  a  drain- 
age system  applying  to  all  of  the  land  succeed- 
ed to  the  right  to  go  on  the  other  land  to  main- 
tain a  levee,  etc.,  though  such  easements  are 
not  mentioned  in  section  801,  enumerating  ser- 
vitudes.—Jersey  Fann  Co.  v.  Atlanta  Realty 
Co.,  129  P.  rS93. 

Vm.  ARTIFIOIAI.  POITDS,  BESER- 
TOIBS,  AKD  CHAHKEL8.  DAMS, 
AMD  IXOWAOE. 

S  179  (Kan.)  In  an  action  against  a  city 
overflowing  lands  by  the  construction  of  a 
canal,  evidence  held  to  sustain  verdict  for  de- 
fendant—Adams V.  City  of  Wichita,  129  P. 
1163. 

XZ.  VtTBXJO  WATBB  SUPPLT. 

rA)  Donexllo  and  MMBlelpal  pBrposes.. 

i  203  (Idaho)  When  a  dty  acquires  its  own 
u-ater  system  and  engages  in  selling  water  to  Its 
inhnbitanu,  it  becomes  subject  to  the  same  ob- 
lixations  as  an  individual,  and  to  have  the  rates 
regulated  In  the  manner  prescribed  by  law.— 
FeU  V.  atf  of  Cfcur  d'Alene,  129  P.  643. 

A  water  rate,  sufficiently  high  to  pay  running 
expenses,  improvements,  and  repairs,  u  per  cent, 
on  the  value  of  the  plant,  and  the  purchase 
price  in  20  years,  was  unreasonable. — Id. 

(B)  IrrivRtlon  and  Otbcr  Asrioaltoral 
Purposes. 

8  225  (Or.)  Under  L.  O.  }  6168,  relating 
to  the  ofganization  of  irrigation  districts,  as 
amended  by  Sess.  Laws  1911,  p.  380,  making 
the  court's  determination  as  to  the  petition 
and  its  publication  conclusive,  held,  th&t  an  or- 
der of  the  county  court  complete  as  to  such 
mattere,  was  prima  facie  sufficient  to  establish 
the  facts  stated. — Board  of  Directors  of  Payette- 
Oregon  Slope  In.  Diat  v.  Petezson,  129  P.  123. 

WAYS. 

See  Bmlnent  Domain;  Hl^ways. 


WILLS. 

See  Appeal  and  Error,  §  1056;  Contracts,  |  7B; 
Descent  and  Distribution;  Executors  and  Ad- 
ministrators; Indians,  |  16;  Life  Estates,  | 
15:  Specific  Performance,  9|  26,  40;  Statutes 

XI.  TESTAMEITTAKT  CAFAOITT. 

i  47  (CaL)  A  will  will  not  be  set  aside  merely 
because  the  testator  was  a  man  of  advanced 
years,  whose  sight  was  failing.— In  is  Padter's 
Estate,  120  P.  778. 

i  55  (Cal.)  Testimony  of  eccentric  acts  by  a 
testator  held  too  trivial  to  show  lack  of  testa- 
mentary capacity.— In  re  Palmer's  Batate,  129 
P.  778. 

Testimony  tending  to  show  that  a  testator's 
memory  was  somewhat  weakened,  without  any 
showing  of  Impainnent  of  his  ability  to  grasp 
the  salient  facts  in  relation  to  his  property,  ite 
situation,  and  the  objects  of  his  bounty,  was  in- 
sufficient to  show  want  of  testamentaiy  capaci- 
ty.-Id. 

In  an  action  to  revoke  the  probate  of  a  will, 
evidence  held  insufficient  to  show  want  oi  testa- 
mentary capacity.— Id. 

m.  OOHTBAOTB  TO  DEWS  OB  BB- 
QUEATH. 

{98  (CaL)  An  agreement  to  rear  and  edu- 
cate, in  a  saitaUe  manner,  two  children  from 

an  orphans'  home,  and  to  treat  them  in  all  re- 
spects as  their  own,  held  not  an  agreement  to 
will  property  to  the  children.- Baumann  v.  Kus- 
ian,  129  P.  986. 

S  67  (Kan.)  Where,  before  land  of  a  widow 
could  be  occupied  under  an  agreement  for  her 
maintenance  and  its  conveyance  at  her  death, 
she  died,  and  the  other  par^  bad  for  a  few 
weeks  cared  for  her  and  paid  medical  and  fu- 
neral expenses,  though  be  might  recover  from 
her  estate  for  his  services  and  expenses,  his 
frmntee  is  not  entitled  to  the  land. — Olover  v. 
Fillmore,  129  P.  144. 

IV.  BEQUISITEI  ABD  VAIJDITT. 

(A.)  HRtnr*  mbA  Basentliils  sf  TMtuieiita- 
ry  DIapfMrttloma. 

1 82  (CaL)  A  wUl  cannot  be  set  aside  merely 
because  its  dispositions  do  not  conform  to  the 
Jurors*  notions  of  Justice  or  propriety.^In  re 
Pusher's  Estate,  129  P.  778. 

Will  of  testator  whose  wife  was  suffering 
from  an  incurable  disease,  and  whose  heirs 
were  nephews  and  nieces,  devising  bulk  of  prop- 
erty to  one  nephew  and  a  person  which  be  had 
treated  aa  a  son,  held  neither  unnatural  nor  tm- 
Just— Id. 

S  88  (Kan.)  An  agreement  by  a  widow  to  fur- 
nish land  for  joint  use  and  occapancy  for  her- 
self and  another,  she  to  have  the  use  of  her 
house  and  he  to  cultivate  the  land,  pay  the 
taxes,  and  maintain  her.  and  upon  her  deatli 
the  property  to  go  to  him,  was  executory  and 
testamentary  in  character,  resting  no  present 
title.— Glover  v.  Fillmore.  129  P.  144. 

(F)  Mlstalce.  Vndne  Indnenee,  and  FVaad, 

S  155  (CaU  To  render  a  will  invalid  because 
of  undue  influence,  it  must  have  been  executed 
by  the  testator  under  pressure  which  destroyed 
his  free  agency.— In  re  Packer's  Estate,  129  P. 
778. 

{  163  (GaJ.)  That  a  will  makes  provldon  for 
one  occupying  a  fiduciary  relation  to  the  testa- 
tor does  not  raise  a  presumption  of  undue  influ- 
ence, or  throw  the  burden  on  him  of  disproving 
undue  influence,  unless  he  took  some  part  in 
making  the  will.— In  re  Packer's  Estate,  129 

P.  77a 

I  166  (CaL}  Testimony  that  a  person  charged 
with  undue  inflnence  was  in  the  bouse  shortly 
after  the  will  bad  been  executed  was  InsuQlcient 
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to  abow  that  be  was  present  when  the  will  was 
made.— In  n  Packer's  Estate,  129  P.  778. 

V.  PBOBATB.  B8T^*T.T«WOTtOT, 

AHD  AxinrxjEBirr. 

(A)  PvolMte  ftmd  RaraMtlon  la  a«B«rml. 

1215  (OkL)  In  a  proceeding  to  probate  a  will, 
the  court  has  no  jurisdiction  to  conatnie  the 
will,  determine  the  rights  of  the  parties  or 
the  validity  of  a  devise  tiiszeln.--Ne8bit  v. 
Oragg,  129  P.  706. 

(G)  PatttlMSt  ObjMtltMiS.  and  n««dlM«s. 

S277  (Cal.)  Tinder  Code  Civ.  Proc.  {§  1306- 
1308,  1312,  providing  for  the  hearing  of  peti- 
tions for  the  probate  of  wUls  and  the  filing  of 
contests,  a  contest  Initiated  after  ^e  time 
originally  appointed  for  the  bearing,  bnt  before 
the  hour  to  which  It  has  been  postiraned  and 
the  will  probated,  is  in  time.— In  re  MoUen- 
kopfs  Estate,  129  P.  997. 

Where  the  court  at  the  time  fixed  for  the 
heariDg  of  the  petition  for  the  probate  of  a  will 
took  the  lestimony  of  witnesses  for  their  con- 
venience withoat  prejudice  to  the  rights  of  a 
contestant,  and  then  adjourned  the  hearing  to 
a  labsegnent  hour,  a  contest  filed  before  such 
hour  was  In  time.— Id. 

<D  Hcarlns  or  Trial. 

1309  (Okl.)  In  proceedings  for  the  probate  of 
a  will  under  Maont.  Dig.  Ark.  |  6921  (Ind.  T. 
Ann.  St.  1899,  %  3593),  the  only  issue  triable  Is 
the  factum  of  the  will  or  the  qopstton  of  derisa- 
vit  vel  non.— Nesbit  v.  Oragg.  120  P-  706. 

(K)  Review. 

'  §  384  (Cal.)  In  a  will  contest,  where  there 
was  no  evidence  showing  an  exercise  of  undue 
influence,  the  exclnaioD  of  testimony  that  those 
charged  witix  exercising  it  entertained  feelings 
of  hoBtility  toward  the  conteetanUL  if  erroneous, 
was  harmless. — In  re  Packer's  Estate,  129  P. 
778. 

1 384  (Oat)  The  disregard  of  a  contest  of 
a  will  before  probate  initiated  in  time  is  prej- 
udicial to  contestant,  though  he  may  institute 
a  new  contest  within  a  year  after  probate- 
In  re  Uollenkopfi  Estate.  129  P.  0^. 

▼L  OOKSTBUGTIOir. 
tA)  Geaeral  Bales. 

1 439  (Colo.)  The  intent  of  testator,  derived 
prmiarily  from  the  will  Itself  will  be  given 
effect  if  it  is  not  contrary  to  some  positive  rule 
of  law  or  agniDst  pubuc  policy. — Tnckermau 
V.  Currier.  129  P.  21(5. 

i  487  (Utah)  Intention  of  testatrix  in  provid- 
ing for  an  equal  division  between  son  and  daugh- 
ter, except  so  far  as  sums  had  been  or  should  be 
set  off  against  their  interests,  held,  in  the  light 
of  parol  evidence,  to  be  that  a  sum  given  to  the 
son  and  not  repaid  should  be  taken  out  of  his 
share.— In  re  nckard's  Estate,  129  P.  353. 

fi  488  (Utah)  Will  providing  for  equal  distri- 
bution except  BO  far  as  sums  had  been  or  should 
be  set  off  against  the  interests  of  the  legatees 
held,  in  view  of  the  ambiguity,  to  Justify  parol 
evidence  of  an  advancement  to  a  son  under  an 
agreement  for  repayment  or.  it  not  repaid,  that 
it  Hbould  constitute  an  advancement, — In  re 
Pickard's  Estate,  129  P.  853. 

(B)  Hatare  of  Batates  aad  laterests  Ore- 

atc«. 

fi605  (Kan.)  Where  testator  created  certain 
estates  tail  in  his  children  and  then  devised  the 
reversion  to  his  children  surviving  him,  share 
and  share  alike,  one  of  the  devisees  dying  sub- 
tu?quent  to  testator,  without  issue,  took  an  undi- 
vi(itd  interest  in  the  reversion  expectant,  which 
interest,  on  her  death.  nasHed  to  her  husband. 
— Ewing  V.  Neshitt,  129  P.  1131. 


(F)  VMt«<  or  OaatlBceat  Bstatea  mmA  la- 
terests. 

I  629  (Or.)  A  legacy  or  an  interest  created  by 
devise  should  always  be  construed  as  vested 
rather  than  contingent. — 'Stevens  v.  Carroll,  129 
P.  1044. 

S  630  (Or.)  Where  a  testator  devised  bis  real 
property  to  his  wife  for  life,  directing  that  on 
her  death  a  portion  of  the  proceeds  thereof 
should  be  paid  to  his  daughter  as  a  legacy,  the 
interest  of  the  daughter  vested  immediately  up- 
on the  death  of  the  testator.- Stevens  v.  Car- 
roU,  129  P.  1044. 

Vn.  BIGHTS  AND  ULABXUTIES  OP 
DGTI8EB8  AND  I.EOATEES. 

<A)  Nattwe  o(  TlUe  and  Rtckts  la  Oaa- 
erat. 

S  728  (Colo.)  Under  a  will  giving  the  residue 
in  tnut  to  invest  and  distribute  the  total  net 
income  and  "increment"  to  certain  beneficiaries 
so  as  to  avoid  accumulation,  the  beneficiaries 
were  entitled  to  the  Increment  of  the  estate,  if 
any,  when  considered  in  solido.- Tackennan  v. 
Currier,  129  P.  210. 

(O  AATaneements,  AdeaBptioa,  Satlatao- 
tlon,  aad  Lapse. 

I  759  (Utah)  Application  of  Comp.  Laws  1907. 
U  2801,  2841,  2U42,  2843,  relative  to  advance- 
ments, held  immaterial  where  the  testatrix  bad 

Srovided  for  an  equal  distribution,  except  so 
II  as  sums  had  been  or  should  be  eet  off  against 
the  interest  to  which  either  of  the  I^atees  would 
be  entitled.— In  re  Pickard's  Estate.  129  P.  353. 

Where  testatrix  provided  for  equal  division  be- 
tween son  and  daughter  except  so  far  as  sums 
had  been  or  ehould  oe  eet  off  against  their  inter- 
esta,  it  was  immaterial  whether  a  sum  advanced 
to  the  son  was  a  loan  or  a  gift  by  way  of  ad- 
vancement, as  in  either  case  it  would  be  de- 
ducted from  bia  share.— Id. 

WITNESSES. 

See  Appeal  and  Error,  |  1010;  Costa,  J  184; 
Criminal  Law,  H  607,  511,  662,  742,  74$  788; 
Evidence;  Jury,  i  84;  Perjazy. 

I.  ATTEMDAHGS,  FBODVOTIOH  OF 
DOGUMENTS,  AND  COlft. 
FENSATION. 

12  (OU.Cr.App.)  A  person  accused  of  con- 
tempt committed  out  of  the  presence  of  the 
court  or  judge  is  entitled  to  have  compulsory 
process  for  obtaining  witnesses  in  his  behalf,  as 
guaranteed  by  Const,  art  2,  I  20.— Nichols  t. 
State.  129  P.  673. 

n.  OOMPETENCT. 

(A)  Capacltr  aad  (^aaltfleatloas  la  Oea- 
eral. 

i  52  (Okl.)  Under  Comn.  Laws  1909,  I  5842, 
subd.  3,  providing  that  husband  and  wife  are 
incompetent  to  testify  for  or  against  each  oth<»r. 
with  certain  exceptions  the  fiact  that  defen>i- 
ant's  wife  was  not  married  to  him  at  the  time 
the  transaction  occurred,  in  which  she  was  not 
jointly  interested  and  did  not  act  as  defendant's 
agent,  did  not  qualify  her.— Sands  v.  David 
Bradley  &  Co..  129  P.  732. 

S  56  (OkL)  Where  a  husband  accompanies  bis 
wife  to  hear  a  conversation  between  her  and  a 
third  person,  he  is  not  acting  as  iier'  agent  in 
such  sense  as  to  make  him  competent  as  a  wit- 
ness, where  she  is  a  party,  wEthin  C<unp.  Laws 
1900,  g  5842,  relating  to  the  competency  of 
husband  and  wife  as  witnesses  for  w  against 
each  other.— Fish  v.  Bloodwortb,  120  P.  ^ 

<B)  Parties  aad  Persoas  Interested  la 

Event. 

S  102  (Kan.)  That  purchases  of  Ikiuors  were 
made  by  persons  seeking  to  ascertain  if  the 
seller  was  engaged  in  the  unlawful  sale  tliereof 
does  not  render  the  testimony  of  such  purdias- 
era  incompetent.— State  T.  Spiker,  120  P.  105. 
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lO)  Testlnonr  of  Parttea  or  Persona  In- 
terested, (or  or  nv>'tnat  Represcntn- 
tlve>»  SnrvlTora,  or  ■noeesaora  In  Ti- 
tle or  lutereat  of  Persona  Deeensed 
or  Ineomvetenti 

{  138  (OU.)  Under  Comp.  Laws  ld09.  |  6841, 
it  is  error  to  permit  a  witness  to  teetfCy  aa  to 
a  conversation  with  deceased,  .where  witness 
acquired  title  or  cause  of  action  immediately 
from  such  deceased.— Americaii  Tnut  Go.  t. 
Chitty,  129  P.  51. 


5159  (Kan.)  In  a  stiit  by  a  buaband  to  quiet 
e  to  proi>erty  of  his  deceased  wife  against 
her  cbildren,  both  parties  claiminc  to  inherit 


from  her,  he  is  prohibited  by  Code  Civ.  Proc  | 
320  (Gen.  St  1909,  |  5914)  from  tesUfylns  to 
transactions  asd  communications  had  person- 
ally with  ber.— Dennis  v.  PerUns,  129  P.  186. 

(D)  ConMentlnl  Relntlons  wad  P«lTil«0«d 
Coaunnnlentlona. 


S2I5  (Oolo.)  A  Btatemmt,  Tolantarily  made 
by  accused  to  the  chief  of  police  at  an  inter- 
view broufht  aboat  by  a  Afethodiat  minister 
who  had  visited  the  accused,  was  not  inadmissi- 
ble as  a  privileged  communication  to  a  spiritu- 
al adviser,  where  it  was  not  shown  that  ac- 
eowd  was  a  Methodist,  or  that  the  minister 
was  his  spiritasl  adviser.— Gankyo  Mitsunaga 
V.  People,  129  P.  241. 

1219  (Or.)  Plaintiff,  having  testified  to  her 
pbydcal  condition,  waived  her  right  to  object  to 
tbe  competency  of  a  physician  who  examined 
her  to  testify  on  the  same  subject  as  a  witness 
for  defendant,  under  L.  O.  L.  U  733,  734,  pro- 
viding that  a  party  offering  himself  as  a  wit- 
ness thereby  consents  to  the  examination  of  Us 
phyBician.— Forrest  v.  Portland  By..  Light  & 
Power  Co.,  129  P.  1048. 

i  220  (Okl.)  In  an  action  in  conversion,  where 
conspiracy  is  charged,  it  Is  not  error  to  permit 
on  Bttomer  to  testify  that  be  had  advised  one 
of  the  defendants  uat  an  abstract  of  title 
Khowed  defective  title,  for  the  purpose  of  show- 
ing notice  of  bad  title;  no  objection  being  made 
that  the  conversation  was  privileged.— American 
Trust  Co.  V.  Chitty.  120  P.  51. 

m.  EZAiaNATIOll. 
<A)  Tnldnv  TestlmonT'  >n  Genoral* 

1236  (Cal.App.)  Where  defendant  testified 
that  some  things  testified  to  by  plaintiff  oc- 
curred and  some  did  not,  bis  counsel  shotild 
not  have  asked  him  the  gmeral  question, 
"What  part  did  and  what  part  didn't?*— Dou- 
dell  V.  Shoo,  129  P.  478. 

S240  (CaLApp.)  The  allowance  of  leading 
questions  rests  largely  in  tbe  discretion  of  tbe 
trial  court— People  y.  Anthony,  129  P.  968. 

1 245  (CaLApp.)  Where  a  Question  was  asked 
and  answered  in  a  manner  which  indicated  that 
no  different  answer  could  probably  be  given  to 
the  same  qnestion,  It  was  not  error  to  sustain 
an  objection  to  a  repetition  of  the  question.— 
Doudell  V.  Shoo,  IW  P.  478. 

{ 257  (Cal.)  Although  adverse  party  under 
Code  Civ.  Proc.  f  2047,  may  read  to  the  jury 
letters  used  by  witness  to  refresh  recollection, 
tbe  party  calling  him  cannot,  nor  can  be,  exam- 
ine the  witness  concerning  their  contents.— In 
re  Packer's  Estate,  129  P.  778. 

8  257  (Mont.)  Under  Rev.  Codes,  U  8060, 
8()61,  a  book  of  entries  cannot  Itself  be  intro- 
duced ;  section  8020  providing  for  the  use  of 
such  book  to  refresh  the  testimony  of  a  witness, 
or  permitting  him  to  testify  directly  therefrom. 
— Hnrron  v.  Great  Northern  By.  Co.,  129  P. 
1056. 

8  258  (Mont)  Under  Rev.  C^des,  {  9000,  pro- 
viding for  the  refreshing  of  a  witness*  memory, 
or  for  testifying  directly  from  writings,  a  wit- 
ness cannot  testify  from  a  writing  until  It  is 
qualified,  and  is  shown  to  come  within  tbe  jpnr- 
view  the  statute.— Marron  t.  Great  Nortbem 
By.  Co..  129  P.  1055. 


(B)  Croas-BlxMnlnntloa  and  Ito-ltaMMinn- 
tlon. 

1 268  (OkL)  In  a  personal  Injury  case,  the 
plaintiff,  on  cross-examination,  should  be  re- 
quired to  answer  the  question  whether  he  is 
willing  to  submit  to  a  ^lyaical  examination  by 
reputable  physicians,  acting  nnder  the  appoint- 
ment of  me  court— Chicago,  B.  I.  &  P.  By. 
Co.  V.  Hill,  129  P.  IS. 

{ 268  K3olo.)  In  a  prosecntion  for  homicide 
of  a  win,  It  was  pn^er  to  refuse  to  permit 
questions  aslnd  of  the  husband,  who  was  not 
connected  with  the  killing,  on  cross-examina- 
tion to  show  111  feeling  between  himself  and 
bis  wife  and  an  intent  to  Idll  her,  not  being 

Strmane  to  anything  testified  to  in  chi/'t— 
ankyo  Mitsonaga  T.  Pwple,  129  P.  241. 
S  269  (Kan.)  On  the  cross-examination  of  de- 
fendant in  a  prosecntion  for  burglary,  evidence 
as  to  a  note  made  by  him  several  years  previ- 
ously, and  bis  letter  promising  payment  was  not 
admissible,  where  nothing  In  hia  teBtimony  in 
chief  referred  thereto.— State  v.  Hoerr,  129  P. 
153. 

f  275  (CaL)  In  an  action  for  services  ren- 
dered, where  plaintiff  on  direct  examination  tes- 
tified that  he  had  worked  for  defendant  under 
circumstances  from  which  an  obligation  on 
her  part  to  pay  for  such  services  could  be  im- 
plied, cross-examination  as  to  his  sexual  rela- 
tioDB  with  ber  was  pioper.-^jnridi  t.  IW, 
129  P.  464. 

{275  (Cal.App.)  Where  plaintiff  testified,  on 
the  controverted  issue  as  to  whether  certain 
property  belonged  to  a  partnership,  that  he  paid 
the  option  money  for  same,  defendant  should 
be  permitted  to  cross-examine  him  thereon. — 
Doudell  V.  Shoo,  129  P.  47& 

S  277  (Or.)  Where  a  defendant,  accused  of 
violating  the  local  option  law,  testified  on  di- 
rect examination  that  be  was  a  farm  laborer 
and  wood  chopi>er,  it  was  not  error  to  permit 
the  state  on  cross-examination  to  elicit  that  lie 
had  several  times  been  employed  as  a  barkeep- 
er.—State  V.  Bilyeu,  129  P.  76& 

1 277  (Wash.)  In  a  prosecntion  for  forgery, 
where  accused  denied  that  he  knew  of  the  spuri- 
ous nature  of  the  instrument,  stating  that  he 
relied  on  the  statements  of  a  tlilrd  person,  cross- 
examination  as  to  whether  he  and  the  third  per- 
son had  not  passed  other  foiled  instruments  was 
proper.— Stote  v.  Peeples,  129  P.  108. 

(0>  PrlTlle«e  of  Wltneas. 

1298  (OkLCrApp.)  The  officers  of  an  Insol- 
vent state  bsnk  cannot  disobey,  on  the  ground 

of  the  constitutional  protection  against  self- 
crimination,  the  order  to  produce  and  deliver 
the  books,  records,  and  papers  of  the  bank  to 
the  State  Bank  Commlsslooer. — Burnett  v. 
State,  129  P.  1110. 

The  privilege  against  aelf-criminatlon  afford- 
ed by  a  Bill  of  Bights,  art.  2,  {  21,  does  not 
protect  tbe  ofiicers  of  an  insolvent  state  bank 
in  resisting  production  of  ite  books,  records,  and 
papers,  because  such  documents  may  tend  to  in- 
criminate them. — Id. 

1 305  (Nev.)  When  accused  waives  his  consti- 
tutional privileges  not  to  testify,  and  becomes 
a  witness  for  himself,  be  cannot  testify  to  the 
part  of  a  transaction  favorable  to  himself,  and 
claim  his  privllsge  as  to  tbe  remainder.— State 
V.  Urie,  m  P.  306. 

IV.  OREDIBIUTT,  IBIFEAOHBIEnT, 
OOKTBABIOTION.  AND  OOB- 
BOBOBATIOir. 

to  Interest  nnd  Bins  of  Wltnesa. 

8  372  (Okl.Cr.App.)  On  cross-examination,  it 
Is  competent  to  prove  any  facte  showing  bias, 
friendship,  or  relatimship.— Gilbert  v.  State, 
129  P.  071. 
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(D)  laeoaalateut  StKtement*  by  Wltneaa 

(379  (Kaa.)  Evidence  of  st&tements  b;  a 
witness,  offered  in  rebuttal  of  his  testimonr, 
is  admissible.— State  t.  Hoerr,  129  P.  158. 

1 383  {OdIo.)  Prior  statements  of  a  witness  as 
to  matters  immaterial  to  the  Issue  cannot  be 
introduced  to  impeach  biin.-^3ankyo  Mltsnnaga 
T.  People.  129  W.  241. 

1 388  (Cal^pn.)  Under  the  express  provisions 
of  Code  CIt.  Proa  |  2052,  it  could  not  be 
shown  on  cross-examination  for  impeachment 
that  witness  made  statements  in  hia  testimony 
at  a  former  trial  at  variance  with  his  preseut 
testimony  until  the  former  statements  had  been 
related  to  him  with  the  clrcumstsnces,  and  he 
liad  been  asked  whether  be  made  same,  or,  if 
such  statemente  were  in  writing,  nntU  shown 
to  him.— Doudell  t.  Shoo,  129  P.  478. 

1393  (Kan.)  It  Is  competent  to  contradict  a 
wftaen  by  reading  a  statement  from  his  deposi- 
tion previously  taken  after  properly  <^linK  his 
attention  thereto.--State  t.  Uoerr,  129  P.  1&3. 

WORDS  AND  PHRASES. 

"Abandonment."— Central  Trust  Go.  t.  Culver 

(Colo.  AppJ  129  P.  253. 
"Ahuttin«."~-City   of   Hutchinson   t.  Danley 

(Kan.)  129  P.  163. 
"At-cident"- Hocker  v.  Carroll  (Okl.)  129  P.  56. 
"Accomplice.'*— Hendrii  v.  Sute  (Okl.  Cr.  App.) 

129  P.  78. 

"Account  stated."— Mayer  Coal  Co.  v.  Stall- 
smith  (KanO  129  P.  831. 

"Adjacent"— City  of  Hntchinsfm  t.  Danley 
(Kan.)  129  P.  163. 

"Administer."— Sheely  T.  People  (Colo.)  129 
P.  201. 

"Administratire  officers.**- — Sheely    v.  People 

(Colo.)  129  P.  201. 
"Adverse  claim."— Mentry  v.  Broadway  Bank 

&  Trust  Co.  (Cal.  App.)  129  P.  470. 
"Agent"-McCIune  v.  Pamdlae  Gold  Mining 

Co.  (Cat)  129  P.  774. 
"Alienation.''— Wattah-noh-zhe  t.  Moore  (Okl.) 

129  P.  877. 

"Amount  involved."— Gorbam-Re\'ere  Rubber 
Co.  ▼.  Broadway  Automobile  Co.  (Wash.) 
129  P.  89. 

"Assumption  of  risk,"- Barker  v.  Kansas  Citv. 
M.  A  O.  By.  Co.  (Kan.)  129  P.  1151 ;  Fred- 
erick Cotton  Oil  &  Mfg.  Co.  t.  Traver  (Okl.) 
129  P.  747. 

"Attachment"— Clifford  v.  Pateros  Transfer  Co. 

(Wash.)  129  P.  369. 
"Blood."— Gardner's  Estate  t.  Gardner  (Utah) 

129  P.  860. 

"Bona  fide  holder."— MePherrin  t.  Tittle  (Okl.) 

129  P.  721. 
"Bond."— State  t.  Price  (Kan.)  129  P.  940. 
"Building."— Oauntt  T.  Chehalis  County  (Wash.) 

129  P.  888. 

"Bunco  game."— State  t,  Ferrato  (Wash.)  120 

P.  808. 

••Capital."— Union  Pae.  TAU  Ins.  Co.  t.  Fer- 
guson (Or.)  129  P.  629. 

"Capital  stock." — Schulte  v.  Boulevard  Gardens 
Land  Co.  (Cal.)  129  P.  582;  Union  Pac 
Life  Ins.  Co.  v.  Ferguson  (Or.)  129  P.  529. 

"Civil  contempt"— Burnett  t.  State  (OkL  Cr. 
App.)  129  P.  1110. 

"Cohabitatioa."-0'Malley  ▼.  O'Malley  (Mont) 
120  P.  501. 

"Color  of  title."— Blarks  y.  Morris  (Colo.)  120 
P.  828. 

"Conditionally  privileged  publication."- Hub- 
bard V.  Cowling  (Okl.)  129  P.  714. 

"Contempt." — Herald- Kepublicu  Pub.  Go.  t* 
Lewis  (Utah)  129  P.  624. 

"OoQtract  for  work  and  labor." — Bond  v.  Boark 
(Colo.)  129  P.  223. 

"Contributory  negligence." — Barker  v.  Kansas 
City,  M,  &  O.  lly.  Co.  (KanJ  129  P.  1151; 
Armstrong  v.  ifpokane  A  I.  E.  By.  Co. 
(Waah.l  129  P.  379. 

"Contj-oL'— NeUson  t.  Alberty  (OkL)  120  P. 
84i> 


"Covenant  running  with  land."— Standard  Oil 

Co.  v.  Slye  (Cal.)  129  P.  580. 
"Criminal  contempt"— Nichols  v.  State  (Oki. 

Cr.  App.)  129  P.  673:  Burnett  v.  State  (Oki. 

Cr.  App.)  129  P.  1110. 
"Damage  for  public  use."— Donofrio  t.  City  of 

Seattle  iWash.)  129  P.  1094. 
"Debts."- Ward  v.  Magaha  (Wash.)  129  P.  395. 
"Deed."— Couch  -v.  Addy  (Okl.)  120  P.  709. 
"Delivery."— Rairden  T.  Hediiek  (Mont)  120 

P.  498. 

"Development  work."— McCaung  t.  Paradise 
Gold  Mining  Co.  (Cal.)  129  P.  774. 

"Directory  acts."— People  v.  Butler  (CaL  App.) 
129  P.  600.  »         «-r , 

"Dismissal  for  want  of  jurisdiction."- DaTis  r. 

Wright  (Colo.  App.)  129  P.  524. 
"Dispose  oC"— Neilson  T.  Alberty  (OU.)  129  P. 

"Dissoiutlon."— Stolts  T.  Scott  (Idaho)  120  P. 
340. 

"District'*— Wood  v.  Oalaveraa  Coun^  (Cal.) 
129  P.  283. 

"Doing  business."- Harrell  T.  Peters  Cartridge 

Co.  (Okl.)  129  P.  872. 
"Dying  declaration."— People  T.  Smith  (CaL) 

129  P.  785 ;  Kyan  v.  State  (Okl.  Cr.  App.) 
129  P.  685. 

"Embezzlement"— State  t.  Duerksen  (OkL  Cr. 

App.)  129  P.  881. 
"Entry  of  judgment. "—WUbml  t.  Dartee  (GaL 

App.)  m  P.  617. 
"Equitable  assignment"— Gcridman  t.  Murray 

(Cal.)  129  P.  462. 
"Equivalent"— Kelley  T.  Clark  (Idaho)  129  P. 

921. 

"Equivalent  to  payment"— Kelley  t.  Glaik 

(Idaho)  129  P. 
"Every  reasonable  precaution.**— Arrington  t. 

Homer  (Kan.)  12»  P.  1160. 
"Executive  officer."— Sheely  t.  People  (Colo.) 

129  P.  201. 

"Expreas  tmsta."— Arnold  t.  Hall  (Wash.)  130 
P.  914. 

"False  statements." — Richardson   r.  Simpson 

(Kan.)  129  P.  1128. 
"False  token."— State  t.  Whiteaker  (Or.)  129 

P.  534. 

"False  writing.**— State  t.  Whiteaker  (Or.)  120 

P.  534. 

"FUiD^^McCann  t.  McCann  (CaL  App.)  120 

"Fo^ery.*"'- State  T.  Peeples  (Wash.)  129  P. 

"Furnishing."— People  v.  Hill  (GaL  App.)  129 
P.  475. 

"General  law."— Ex  parte  Zany  (Cal.  App.) 
129  P.  295. 

"Hydrogen  peroxide." — State    t,  Hanchette 

(Kan.)  120  P.  1184. 
"Itnplied  tmsta."- Arnold  t.  HaU  (Wash.)  120 

R014. 

'•Ittjury.**-Byan  t.  Stats  (OU.  Cr.  App.)  120 
P.  685. 

"Instructions."— Hanson  t.  Kent  &  Pnrdy  Paint 

Co.  (Okl.)  129  P.  7. 
"In_^^le^^^pper^."— State  t.  Davis  (Kan.) 

"Interstate  commerce.**— Barker  t.  Kansas  Gity, 
M.  &  O.  By.  Co.  (Kan.)  120  P.  1151;  Ilar- 
reU  T.  Peten  Cartridge  Go.  (OkL)  120  P. 

872. 

"Involuntary  manslanghter.**-^enwood  t.  StKttt 

(Colo.)  120  P.  1010. 
"Irreparable  damages."— Berosrd  Wlllametta 

Box  &  Lumber  Co.  (Or.)  129  P.  1039. 
"Issue,"— Biley  v.  Day  (Kan.)  120  P.  624. 
••Ju^ent"— Davis  t.  Norton  (OUO  129  P. 

"Lands."— West  Berkeley  Land  Co.  t.  City  of 

Berkeley  (Cal.)  129  P.  28L 
"I^biUty."— FeU  v.   City   of  Offlur  D'Alene 

(Idaho)  129  P.  643. 
"Uke  exemption."- Stata  t.  Davis  (Kan.)  120 

P.  1197. 

"Li^^iu^^hildnn."- Bil^  T.  Day.  (KanJ  120 
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'XiTing  lBnie.*'-Bilfl7  t.  Daj  (Kan.)  128  F. 

524. 

*'HaDage.'*— NeilBon  t.  Albert;  (Okl.)  129  P. 
847 

"MaQdamoB."— People  t.  Muiph;  (Cal.  App.) 
129  P.  603. 

"Blaterial  ingredient  of  the  ofiFenae."— People  t. 

Hill  (GaL  App.)  129  P.  476.  „ 
'^^-^obnwm  t.  ConneUy  (Kan.)  129  P. 

"Uedicinefl."— Stata  t.  Handwtte  (Kan.)  129  P. 

1184 

"Minuiter.*'— Sfaeelj  t  People  (Colo.)  129  P. 
201. 

"Miniateilal  officeT.''-^heel7  t.  People  (Colo.) 

129  P.  201. 
**MiniBtration.'*— Sheely  t.  People  (Colo.)  129 
.  P.  201. 

"Holder."— King  People  (Colo.)  129  P.  23S. 
"Maider  in  the  flntt  degree."— King  y.  People 

lOolo.)  129  P.  236. 
'Vutoal  and  pablic  aBSiimption  of  the  marital 

te]ation."-0'Malley  t.  O'Malley  (Mont)  129 

P.  601. 

'^eeessariea."— Orlssom  r.  Beidleman  (OU.) 
129  P.  863. 

"NegUgence."— Chicago,  B,  I.  &  P.  By.  Co.  t, 

Moore  (OkL.)  129  P.  67. 
"Negligence  per  se."— O'Brien  t.  Washington 

Water  Power  Co.  (Wash.)  129  P.  S91. 
"News.''-'Herald-RepubUcan  Pub.  Co.  v.  Lewie 

(Utah)  129  P.  ©4. 
"Obligation  ariaing  from  contract"— Myera  t. 

Bender  Ofont)  129  P.  S80. 
"Occupant"— Datcher  t.  Sanders  (OaL  App.) 

129^,  809. 

"Order."— Nellia  t.  Jastices'  Court  of  Loa  An- 
geles Tp.  (CaL  App.)  129  P.  472. 

"Order  affecting  a  substantial  right"- Holton 
T.  Holton  (Or.)  129  P.  532. 

"Owner."— Banchor  v.  Proctor  (Kan.)  129  P. 
626. 

''Partnership."- Dondell  t.  Shoo  (CaL  AppJ 
129  P.  478;  BaU  T.  Danton  (Or.)  129  P. 
1032. 

"Part  performance."— Bntscher  t.  Toxall  (Colo. 

App.)  129  P.  619. 
*TerjaiT."— Metcalf  t.  State  (OU.  Or.  App.) 

129  P.  676. 

"Person  in  posBessIon.**— Thornton  r.  Allam 
(Or.)  129  P.  1046. 

"FriTlIeffe.''-8tate  t.  Polos  (Or.)  12S  P.  12a 

"Privileged  commnnlcatlon."— Hubbaid  t.  Cowl- 
ing (OkL)  129  P.  714. 

"Received  as  aforesaid."— Prltchard  Whitney 
Estate  Co.  (Cal.)  129  P.  989. 

"R«^izanc&^— State  v.  Price  (Kan.)  129  P. 

"Release."— Jersey  Farm  Go.  t.  Atlanta  Realty 

Co.  (Cal.)  129  P.  693. 
"Besidenee.'*— Harston  t.  Watson  (CaL  App.) 

129  P.  611. 

"Same  grade  of  serrice."— Vota  t.  Ohio  Cop- 
per Co.  (Utah)  129  P.  849. 

"School  district''— Wood  v.  Calanraa  Oonnlr 
(Cal.)  129  P.  283. 

"Self-defense."— People  t.  Smith  (CaL)  129  P. 
785. 

"Should  be  and  become."— DoudeU  t.  Shoo  (Cal. 

Aptk)  129  P.  478. 
"Special  law."-In  re  Bet^i  Estate  (CaL 

App.)  129  P.  796. 
"Store.**— State  t.  Hanchette  (Kan.)  129  P. 

1184. 

"Substantially  change  the  cause  of  action."— 

Holton  v.  Holton  (OrO  129  P.  532. 
"Summons." — Nellis  t.  Justices*  Court  of  Loa 

Angeles  Tp.  (CaU  App.)  129  P.  472. 
"Superintendence  or  controL" — Vota  v.  Ohio 

Copper  Co.  (Utah)  129  P.  349. 
"Tender."— Kelley  T.  Clark  (Idaho)  129  P.  921. 
"Tender  years."— Russell  v,  Russell  iCal.  App.) 

129  P.  467. 

"Territory."- West  Berkel^  Land  Co.  7.  City 
of  BerVeley  (Cal.)  129  P.  281. 


"Token."-State  t.  Whiteaker  (Or.)  129  P.  534. 
"Total  disability." — Continental  Casualty  Co.  v. 

Wynne  (Okl.)  129  P.  16. 
"Trial  by  jary.'— Forrest  t.  Portland  By.,  Ught 

&  Power  Co.  (Or.)  129  P.  1048. 
"Trustee   of  express  truA."— Goodfellow  t. 

First  Nat  Bank  (Wash.)  129  P.  90. 
*rrrosts."— Blackwell  t.  Blackwell  (Kan.)  129 

P.  178. 

"Undue  Influence.'*— In   re  Faiier's  EstaU 

(CaL)  129  P.  m 
"UnlawAil  entry."- Dutcher  r.  Sanders  (Cal. 

App.)  129  P.  809. 
"Unlawfully  coUTeying  intoxicating  Hquor." — 

Proctor  T.  State  ((JkL  Cr.  App.)  129  P.  77. 
"Valuable  consideration."— Sperry  t.  Stennid 

(Or.)  129  P.  180. 
"Vicinage." — Ex  i>arte  MacDonald  (CaL  App.) 

129  P.  967. 

"Void."— Sorenson  v.  Smith  (Or.)  129  P.  757. 
"Voluntary  manalangbter."— Henwood  t.  State 

(Colo.)  129  P.  1010. 
"Waiver.^'— Smith  t.  Schulti  (Idaho)  129  P. 

640 

"WidoW.»-0'MaIley  t.  O'MaUey  (Mont)  129 
P.  601. 

"Without  reoontMu"— KaUl  t.  Bell  (Kau.)  129 

P.  11S6. 

WORK  AND  LABOR. 

»ee  Frands,  Btatnta  o(  i  8tt;   Judgment,  I 

714. 

S  7  (CaL)  White  ordinarily  the  law  Implies  a 
promise  to  pay  from  the  rendition  and  ac- 
ceptance of  services,  the  presumption  may  be 
rebutted  by  the  existence  oi  meretridona  nla- 
tions  between  the  partiea,  which  raises  a  pre- 
sumption to  the  oontrary^—Ojuricli  t,  Ftec  129 
P.  464. 

)  27  (Cal.)  In  an  action  for  work  and  labor, 
evidence  of  the  sexual  relations  between  defend- 
ant and  plaintiff  is  admissible  to  rebnt  the  pre- 
sumption that  compensation  was  intended,  aris- 
ing from  the  rendititm  of  services.— Ojurich  v. 
Fieg.  129  P.  464. 

S  28  (CaL)  In  an  action  for  work  and  serv- 
ices, evidence  held  snlBcleDt  to  support  a  find- 
ing for  defendant  on  the  ground  that  no  agree- 
ment to  pay  had  ever  been  made.— Gjurich  v. 
Fieg.  129  P.  464. 

J 30  (CaL)  In  an  action  for  work  and  labor, 
ere  it  was  contended  that  the  services  were 
rendered  without  an  agreement  for  compensa- 
tion, held  that  the  instructions  might  illustrate 
relationships  from  which  no  agreement  for  oom- 
mnsation  conld  be  dzftwn.--€iurieh  t,  Vlcft  J2& 

In  an  action  for  services,  where  defendant 
denied  fudebtednesa  and  employment,  instruc- 
tions referring  to  the  sexual  relations  of  the 
parties  were  proper;  such  relations  being  ma- 
terial to  that  issue.- Id. 

In  an  action  for  work  and  labor,  whne  de- 
fendant contended  that  her  sexual  relations 
with  plaintiff  should  be  considered  on^r  in  de- 
termining whether  a  claim  for  wages  existed, 
instructions  that  sexual  favors  would  not  con- 
stitute a  paynmit  for  services  waa  properly  re- 
fused.—Id. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Ha- 
beaa  Corpus ;  Injunction;  Mandamus;  Pro- 
cess; Qtto  Warranto;  Replevin. 

Of  error,  see  Appeal  and  Error. 

WRITTEN  INSTRUMENTS. 

See  Deed& 

WRONGFUL  EXECUTION. 

See  Execution,  H  456,  472. 
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Alchele  t.  Cit7  and  Gonntr  of  DenTer  (120 

P.  149)...,.  7.  183 

Althoff  me.  Co.  V.  Althoff  a28  p.  2^..  501 

Archuleta  v.  Archuleta  {128  P.  821)   601 

Arnold     HiltB  (121  P.  753)   391 

Bailey  t.  College  of  Sacred  Heart  (119 
P.  1067)  7   116 

Begffs  T.  Trump  (121  P.  107)  242 

Bent  Count.v  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(125  P.  528)   609 

Board  of  Com'ra  of  Bent  County  v.  Atchi- 
son, T.  &  S.-  F.  R.  Co.  il2&  P.  628)   609 

Board  of  Com'rs  of  Lake  Cbunty  T.  Oamp- 
heU  (12S  P.  317)   440 

Bottom  V.  Young  (125  P.  500)   533 

British  America  Assur.  Co.  t.  Colorado  & 
Southern  B.  Oo.  (X^  P.  008;  125  P. 
1136)   .689 

Carson  v.  Redding  (120  P.  147)  178 

City  of  Goldeeld  v.  MacDonald  (119  P. 

1069)    148 

Colorado  &  Southern  R.  Co.  t.  City  of  Fort 

Collins  (121  P.  747)   281 

Edson-Keith  &  Co.  BedweU  (122  P.  S92)  310 
Empire  Ranch  &  Cattle  Co.  v.  Webster  (121 

P.  171)   207 

Ehireka  £;xploration  Co.  v.  Tom  Moore  Afio. 

&  Hill.  Co.  (123  P.  655)   628 

Florence  &  G.  C  R.  Co.  t.  Badetsky  (122 

P.  791)  479 

Ford  T.  Simmons  (121  P.  167)   240 

Foster  T.  nart  Consol.  Min.  Co.  (122  P.  54)  429 
Foster  t.  Hart  Consol.  Min.  Co.  (122  P.  48)  459 

Carver  v.  Carver  (121  P.  185)   227 

Godsmark  v.  Bennett's  f^tate  (120  P.  151)  198 

Goldficld  V.  MacDonald  (119  P.  1069)  140 

Gregoric  v.  Percy-LaSalle  Mining  &  Power 
Co.  (122  P.  fSS)  496 
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